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lOSEPHI  MASCARDI 

IVRISC.  SARZANENSIS 

PROTHON-  APOSTOLICI, 

CONCLVS  IONES  OMNIVM  P KO'B  AT  10  NVM , 
in  vtroque  Foro  quotidie  ver  fantur . 

IVDICIBVS,  ADVOCATIS,  CAVSIDICIS,  OMNIBVS 
denique  luris  Pontificlj , Csefareicjuc  Profeflbribus  vtiles , 
pradlicabiles,  ac  neceflarix . 

'fivi3ys  CAtlOVICX,  CIVILES,  FEVDALES.  CJ^IMfNALES, 

eattrajut  materia  continentur . Per  Ampliationes  ( >r  dicitur  j Limitationes , 
Intelli^enuasque  Alphaietico  ordine  aiunde  digeHa. 

Magis  receptis  Doflorum  opinionibus  vbique  hoc  aftcrifco  'notatij 

Volumen  Secundum.^ 
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lOSEPHI  MASCARDI 

IVRISCONS  SARZANENSIS,  , 
Prothonotarij  Apoftolici,  , 

Probationum  oti^nium , quse in  vtroejue  foro  quotidie  vatfantur . 

■ VOLVMEN  SECVNDVM. 


ijo.mi.7.&  inconr.77.n.:i6.?cincGr.76nu.i5.vof.i. 
& inconr.Z4.nu.84.voLi..iliosaU^g^!)cc-in  1.  qtia- 
tcrmsjiu.z.dercg.iiif  Sc  alios  Cago4l>i>i.:  ii.  ■ Ludo. 

'Goznd.ml.q  fi  patrjs.nu.il  ^.C.vndclibcrt.Pcjr.  Kc- 
bqf.in  1.  vnica.nu.  141  .Cjdc  icot. qua; proco, quod  in* 
tcr.profcr.Bal.inconf.459.vifadidla  paitionc.num. 

2 i2.voi.4.tQua:facla  cum  fiin  lui  nanjra  iiicctta.^l.  in 
onini.C.dcmr,5(  fad.ign.idcoilforu  vis,arq;pioba* 
tiodubia  didtur.I.Arcmula.ff.dcfitt.houii.S:  l.tnti- 
cutn.fF.de  vcrb.obl.  Condufionis  noUrx  rario  cft.na 
nonfafta  latcnr.c.ctimin  eundis ; & fada  parenr.  c. 
quanto  {.ranfl.nt.tcfie  Abb-ln  rcpct.cxxrirpandx.S.q 
vcrti.col.  I f .dc  prxbcii.&  Dcc.in  conf.  472.011. 1 6.  & 
aliosallcg.Ccph.incoaf.296.nu.9.Ub.2.  & inconfil. 
jj8.nu.i7.vol.j.3c  inconfj4d.nu.1yxo.yol.Alc.  in 
conf.40.nu.(5.1ib.6vZabar.conf  i4i.nu.7.Pet.R.cbuff. 
inrcpct.l.ynicc.nu.i4i.vcrf.minusobi[lai.C.dci<Mu. 
qux  pro  co»quod  inttrcftprofcr. 


CO  ^ C L F S I 0 DCCXXXII 
• A R G y M E N T V M. 
Fada  an  praefumantur . 

SVMMARIVM.  * 


I Fafia  non prdju>vuntur,mfi probentur. 
a Pa^ia  eum  jTnt  fui  natum  meer tn, ideo  illarum  vii  atque 
probatio  dubia  dicitur. 

3 Faifa^iyea  qua  ex  ipJb/a^ooriuntur^onprafumStar  ^ 

• niji probentur . 

4 Qua  funt  fa£ii  non prafumuntur^iam fi ejfiemui  in  ton- 
■ ■ pijfimo  tempore . • • 

5 Pa^a  bene prafumuntur, quando fient  eonfieeta  fieri. 
Prafumitur quit  i'dud  faetre,quodeommaniterfit,  ibi, 

6 Quando  eonslat  deJd£ioprinetpali,!^detbttaturde Meef 

forio,  tue  fi  aectjjoriumejlcor^uetum fieri, vtiqut  pra~ 
Jufnitu?.  . . ^ 4^ 

TtJI amentum  licet  Jhleat  fieri Jlamm  non  prafumiturfii 


de  eo  non  confiet,  ibi. 

7 Fafium  tuneprafumitugtquando  adtfi  caufaprafumen- 
di  iUud,qua  Mueitur  exalyt  prafumptionibuT, 

S Faflum  lex pr/efiemil quando in/cripturaefipqfitum /ale 
•verbum, quod  de  rucejfitate  faSlutn  includit. 

^ • 

I acta  non prsfnmflnir,tni(i probent, 

l.inbcHo.S.fadli.ff.dccapt&poftlim.rc- 


kI  probatur  in  c.cum  Io./. veru  rcfpo- 

Brb19  fioncxn  ifiam.de  fide  infir.  hoc  idem  pla- 
cuit , dumdciurcrefpondir  Corn.inconf  i8t.  vifis 
n6nuUis.col.p.vcr.ncc  obltar.vol.z.quod.&mcino- 
famdigmiHi  ccnfiiit  Cptr.  in  litis  memor.in  litcra  F. 
verf  fada  non  prtefumuntur,  fic  etiam  Icriptum  cfi  i 
FranJe  Arcr.in  lAd.&ft.col.vIr.fFdc  acq.  hxr.hoc 
prxterel  plucimialij  ptobaucretvt  Abb.  in  c.in  prx- 
fcntia.col.i.poftnu.j.vcrfnoMibicum,  dc  prob.  fa- 
cii.c.cu  in  iurc,vbiAbb.nu.2.in  fi.de off  dclcg.  Me- 
noch.in  conf.i  i.nu.joi.Burf.in  conCjd.  nu.12.vcrf. 
«oam  reIpondetm5Ccph,iij  conf  j j j;.  i4.  & in  c^. 


Sublimi- 


4 


t SoMlmitlAitwtllige.-tqfiwxXUtdcfaaoprind- 
p»liAdubiMtnideacceflDrio:qui*  rnc  fi  acce/Tonfi 
fnc66itmm  fieri,  vtiqi  (wfummir.fccmfi  dubitaiuc 
iprinci)<ali.oaiii  tunc  non  pcrfumif.vcinicftaint-’ 
Jicct  Ibicant  fieti.taoien  non  prxliimunrardl 
de  eo  non  confler  ded  fidubiictai,  an  Notarius  fii  de 
eo  (oeanis  lune  cerri  paefumimi : ira  imeliigit  Cntt. 
iun.in  l.fi  emaneiFannu.p  Cdeeollat.vbi  etiam  Sc- 
baftSap.daiu.to.i'erCfedaduenej)erfcJ)r.  in  c- cum 
M.Femrien(iLCblia>u.7dcconftinirio- 
7 Secund6Iimita(^dufionf.t<padcftcaufi»pIp- 
fiintendi  £iafl,qiac  inducitur  ex  ali»  prf|aKioalbw 
crenim  tune  prrfuniitDrfaclij.per  efirex.inOmiem  in 
c.cum  lu.ibi.qa  srrtunq,eir«potuualctea.&  ibi  Abb. 
fub  nu-?'Vcr.nonobuat  fi  dicatunSc  inc.io  ftprentia, 
nn.l,*crileoca  ibiduu  canftet  de  pcob-dciflc.  fient, 
il  ;.nn.ijaiciuicmrA  dixit S7lu.inc6r.Sl.tt.at.li.x. 
1 Tertio  velim  limitet,  t quUoio  fcripiua  efict  ra- 
ru&nleuerbfi  .quoddenccefijtateincludcrctfaau. 
Nam  tunclex  prxrumit.auaorelaf.inl.rciendulD , 
fiibnu.i.in  fi.pcr  illum tcx.ffdcvctb.oblig. 

C o c JL  /a  VCCXXXl/I. 

AR,OVMENTVM. 

Fada  antiqua^ifficilia  probatu  ,&quz  ad 
jpforum  probaiionem  fuHiclartt . 

s V M M A R i V M.  ^ 
t l» fnitthm fuffiiitlniiarfniMlio^uim 
tn  prohsthn*i  rruTt  dius  mi 

mnmittd  phstf. 

i J» fdHh  dsdtijsm fs^jkit  fntdtio ftr  imi'md,t[ tidm 
fSf  famam . e 

j Im  ftOss  mmiqsm  fmfftituJHsittsUilm . 

Im  fdilst  fmjfismmt  assam  Ujbs  da  fama  pro  fUsfis  pra- 
Pdtsomsbaas . 

j T^da  tsrtdmiRaU  fuffiesststtsm  feitss  dHtsjssh . 


lofephi  Mafcardi 


antiqua runtdifficUi»jpbadontw4cidc6 

in  CIS  lutficitlcuior  probatio  in  aliis. 
VcTum  qin  dc  hoc  di^m  c(l  iatiifimi  Tup*  in  concL 
io;.incip.Ahtjquum,aim  plurib.  aliis  fequentib.  ad 
I iI)a?^dnclulioncs  oonfugico.ln  his  itaq;  ladmittun* 
cur  ct  probarionesi  quz  aliis  non  dftnr  omnino  pIC' 
nar.audorc  lnnoinc>vcnicns,dc  veihfign.idcm  vo* 
Itiit  Arch.in  c.imcrfnemDratos.  1 6 q.4.hoc  idC  obfer 
uauit  B.m.in  l>fi  quid6rCdbl.nutr.ric  ccnfuitf  5c  fiat 
inaurh.quas9^ones.inh.C.dcraCToCeccl.  dc1nl.c6^ 
ticnnculain.  C dccpiildr  clcrin  i.4.Cdcprob.l.cum  * 
tnpcT.C  de  rei  vend.vnde  dicit  Baid.  in  d.  auth.  quas 
9 ^monestt  in idisfa^isantiquis  Afficere  probation6 
pcrindiciaidt  criam  perf!ami;vi  notatminlocispr^* 

' all^ttSiiic  animaductium  efl  i gl.in  l.atqui  natura 
#tC6  mcabs6ie.ftdencg.ge0.quod  dt  probauic  Ang. 
iaI.Titius.ft.quib.mod.p)g.7clhrpot  ibl.&cAfuma 
vir  AnKde  But.m  c.vemcnsrde  re^i.vbi  dicit  fa^lura* 
qnodiOamusper  annos40.pofledicidc  antiquo. 

) Pftmbaniplia  c6clufion^,  vr  6t  t in  jOisfatlisanfi- 
qslulBciJV  tcftisdcaudirurex  c.Hcctex  quad2,tbi.f{> 
bmicm  hominurn»vbicriacn  Anr.de  Butr.  dereO^b. 
4 Sccudo  velim  amplies, fvt  futhalr  ctii  icOes de  ta 

ma  pro  plenis  ,pbationib4k  noianirin  1.  Ii  arbircr.ff. 
deprobar.de  in  1.  LabeoJa  i.dcaq  plu.arc6. 

■ dc  volmr  Ang.tn  d.l.Titius.d^uib.modpig.vci  hyp. 
iblul.vbirc/CTt^c  i(aobtinuifte,dc  aliosallegat  lalitr 
rcpct.l.admoncndi.col.78  poO  mt»4*ff.dciurcm.flc 
Aicx.inconl^nu.7vol.i.Barb.  inconr.8.col.i.  rol. 
) ^mc6r.d.€ol  t7- vol.  > Aocin  c6C8d.in  i .coi.roi.  I. 
J ToiipaaipUarur.t  vtfiifticiameriain  leflpsdccre 
dulitate.-itapfacuitSpec.mtit.detcOe.li.nu.  8.  ve^. 
0^  ^deponit  dcctcduiibdc  pi^tuf  in  equoties  7 


verf  accepi  n*c  i maioribus  luis , Sc  atdctt » de  eeO.  dc 
panor.imix.  licet  cx  quadam^od.  rit.de  teOib. 

C LV'  S ! 0 bccxxxiir. 

A R G V M E N T V M. 

Faduman  przfumatur^quoddeiure  erat 
faciendum . 

%VMMAKIVM. 

t pM^fam  ^d^mmt/rr,fmoddemrt/.sfkndim  erat. 

% InmJtiturtSx  toUramU  iormm  frsfamaur  dt  nuom 
Jfdiitm  ttnthatur . 

J Psihmtdpr{fmmitUTp^ModpriMtfTMf4eundMfU}({um^ 
doduoeomturrmas . J 

4 PaiiMffitvlhrt,fMiritJumptuiJ^ffMmUurfid2iPmshiJhr 

q»sti/uhjtMriiU$4/aceft  /Smpttbai/i/it.  , 

y pA£iumprifnpntarabii>,quitrdUoidi^4tusfMctrft>Aaa 
mtm  nuijim  tiai  mjudato . 

^ T7a(^l1ir\  P^f^^i^^'tquoddeIurceratfi* 
ca^vUlll  cicndiCDUuxta  tradita  i Crauet-in 
Conr.2i.na.5.Sc  in  cont  r4?nu  i a.5c  fcq.  Cephal.ia 
conT.g.nu.  i ^uol.  r.et  rra^it  Dcc.in  conl.44d  num.t* 
vnde  infenur  ad  illam  quzOionem  dcemphyrcaO» 
*n  Icilicci  dx  tollcraniia  dominf  cenrcaturdcnouo 
a fada  inueOimrarquta  tunc  0 tlcturc  tencbatur>t  prz* 
rumiturnouofj^  ,uiin  nrtiiiiconluiuitCcphal.in 
d.conr.9.pCnor.cui  fauct<quod  fuitaniinaducrOim  i 
Flor.pcrilJuaiTcx.in  1.  qui  duas.lT.de  femir.vrba.prz- 
dio.CThaMrurinl.iiluifrdeacq  hxr.etini.  filius.IT 
i dc  tcOam. milit.f vbi id pnrlumuur iquod prjmmc 
faciendum  .quandoduo  concutrtint , cr  huc  (pRTar  $ 

?uod  tradit  Barr.inl.cumreruus.lf  deverb.  obl.cttc* 
pondit  Bal  mconf  37S.nu.t.Iib  f ubiHorpiraleprz 
luinhurzdtficarumab  eo.qm  zdilicaredebebar.. 
Hinc  6t  rit.vt  fjctum.vbi  rcqgirit  fumptus,  prxTu- 
4 m irtufacflu  ab  ilio,-fqui  renebatur  illud  facere  liim- 
ptibus('u>s.ceilc  Aicx.in  l.cuieruas.nii.4dcvc^.obl. 
dc  iiHiplidrer  fa^in  praruiimtur  suptibus  facientis: 
vtioquicBar.ini. i..$.in  c6putanonc.cc^.i.C.  deiur. 
dclibc.&  hiicpcrrincf.quodAlb.in  conf.a.mim.s.  vt  « 
5 inquitf  quod  racfueipraruinicurabeo,quicrat obii* 
gatus  ^ccrCfUcI  nomine  ciusdiuccius  inSdato.dc  no* 
tat  C^p.in  ixailajcftumc.vib.prardior.c.40.  nu.  ji. 


C OV  C L S I 0 T)CCXXX!^. 

^ A R G V M E N T V M.* 

Fadhmi  proprium  de  antiquo  tempore  an 
quis  ignorarcprzrumacur. 

SVMMARiyM.  1 

I FsslhmpnpsrlumgasisgmssranprffismstsirtfsaidosUmi 

tjl  dt  Mtiquo  umpore . ' ^ 

t Pa(iumpriipnwm^tmdtttJinAat^not4biU^XiS data 
hMjpa^uJtatt  tempora  prpjtfmUur  fuit  jeire. 

3 Paiia  nobtlium^t  notahduptfjmnuntur  nma,  iy  imm 
noHtolUratur^Moraatia . 

ptoprium  prefumirur  quis  ignota' 

I re,tqu5doiUudcOdc  loogtnquo» 

dc  antiquo  temp<^c.c.quordani,&c.quanto.  de  prs- 
fump.de  in  l.plane.Cde  excuftutdc  in  c.riiaxjui  ma- 
trim.accurpoir.de  notat  Bar.in  l.non  fatef  .ff.de  con- 
ftlTdc  in  I.lii^sdclegaucriL  ft.de  nouatio»dcin  I - li 
resobligata.ftdc  lepr.i . dc  tn  1. 3.  Iduz  autem.tl  d : 
Carbonian.edicAc  rpcr^rc.ij]ptiACa  dc  acq.  poO».*;. 
Al(x.iacobf7-nu*9*  V0I.4, 

Primo 


0 


T)e  probadonlb.  ^ 7 ConcU  DCCXXXVII*  3 

■ j ^ -n*  ^ /^iirw4  /intcnofV  morfCITT  ■ VOlil 


Primo  l imita, vt  non  procedat,  quando fa<afi «flet 
a gr»uc,&  notabile  ."Tquia  tunc  £t  data  longinquitate 
«emporis  pncliimiiut quis  lcirc:ita  rclpondit  Rona.in 
conr.48  i.nu.i.pcttcx.  fingularcm  in  e.  cum  illoram. 
ad  fi.de  fcnt.cxcom.&  in  e.  non  cft  nobis,  de  Tponfal. 
MOS  notat  etiam  Ant.  de  Butr.  in  e.  ab  cxcqmiuun^ 

cationcJercfcript.&i'cquituraUo>c«ani'rcfcrcnd6 
Crau.inconf.6.nu.a5-ficidem  notat  incon(.9-nu.z8. 
infi.&Thom.Grara.inconC»o4.Hluftriflimanu.j4. 

j & ide  Crau.con(.  i j4.nu.j1.ad  hoc  bene  facitf  quod 
foda  nobilifi;Tu  notabilia, prefumumur  nota , & la 
cis  non  toleratur  ignordtia:  vt  cauit  laf.  in  i.u  res  ob- 
ligata.nu.42.ff.de  leg.i. 

Sed  hcc  latius  traifcmda  tefetuamus  m conclulto- 

nc  ignorantia,*  in  condofionefcicntia.  vbteftma- 

ccrizfuus  locus. 

e 0 ^ e LV S I o DCCXXXVU 

A RG  VM  ENTV  M.^. 

Facultates  fui  patritnonij , an  <^uis  fcitc  pr^- 
funaatur. 

s V M M u n I V M- 

'j  PaatUMitsn»p*trhion^qKhfitrt»*fum 

a Ttfiator  aua»diri^!/it  vitra  vintjui  patrtmonij pr ajtt* 
imturboc  fteijjetx ignorantia. 

■3  P aevitatis  fui  patrmonq  in  dtiito  quit  ignorare prajumt 
tur^H  agitur  ad  encludtliamprafHmpuonpnfrdudit. 
4 PatuUattsjMi patrimonp  non  prapmtur  f(ii^ei,tptor 
ina(iuntortendt.Corttrarinni.nu.%^ 

6 Tejiamtntafuntjujla  fenUnlM  vgluWhitdt.  w , q»od 

qunpoji  mortem  fuamf  eri  voluit. 

7 Fakatates  honorum,qua  ncenter  ad  aliquem  peruenerut 

prafumituriilt  ignorare. 


a "Crt  ^ 1 1 1 r o c patrimonii, fqs  feire  prcfii 

U aLctUCa  mitur;  vt  traditum  dldgl.  in 
authc.fcd  cu  tcftator.  Cad l.Falc.*  in  l.qfquis,dcre- 

fcind.vend.&io'maximc,ficflerausinciuitatibus,m 

qbus  fit  cataflru , vbi  oesomnia-fira  bona  deicribeda 
cflritidc  dc  his  Ibluutur  coUctiq^ita  loqiiutus  cft  Bar. 

in  d.auth:icd  cum  teftator.nu.^.vcrf.  in  ciuiraribus^ 

Puino  limita,vtnon  procedar,  qn  agcrcturdceo- 
fcruationctcftanienti,*  dilpofitionclegali,mjz  per* 

X mittit  harredi detrahere  falcidii,quia  hoc  cafu,t qua- 
do  tcftator  Icgauit  vitra  vircsliii  patrimonii , prsiu- 
inimrhoc  fcciflc  ex  jgnorant)a;quia  nefciucrit  facul- 
tates proprii  patriinonii:vt  eftcafus  clarus:*  ibi  glo. 
inauth.de  h«red.*  falcS-liquis  autcm,*  *i.  fi  vero 
expreffim,*  ita  notat  Fran.de  Atct.in  conl.47  nu.2. 

3 Sccundbiimita,vtlocu  nqn  habcat.tquando  age- 
retur ad  excludendam  prxlumptioocm  fraudis,niin 
tunc  in  dubio  quispraelumitur  ignorare  facultates  fui 
patrimoni}:pcrtci.in#.poeualuifle.Inftit.  qui  manu- 

init.non  pol-ex  l.fi  fraudem,*  ff.qui  k quibus,*  me- 
minit Franc.de  Aretioind.conf.qy  nu-^'.  . , . 

4 Teitio  limita  in  ailibus  moncniiu.vi  m tcfto,tQa.  • 
in  illo  aflu  tcftator  nd  pradumiturfeire  facultates  lai 
pattimonij-  vt docuit  Bar.ih  d.authdcd  cum  tcftator  • 

nu.5.Cadl.Falc.pcrI4uccblultiinina4i.atcumhu- 

mana.^dcteft.nam  iniiloadu  niortiscogitationc 
tcftator  tuebatus  non  recordatur  dc  rebus  pertinenti- 
bus ad  fc:vtnotaturind./.  cum  liumaua. 

5 Contra  hanc  limitaiionc{tenct  Ang.ind.auth.fcd 

cum  tcftator  A fcquiturFtan.Arct.ind.conf.47.  nu. 
i.cx  Illa  rationc.-vgila  teftamcta  etiam,*  vltimz  vo- 
‘luntarcsficequcntcr  fiunt  in  fanitatp,*  fic  cum  tefta 
toriit  lauus  mente,*  corporc,ccflatid,quod  dicitur 
ind.j>.atcumhmnaua,  . o 

Verum  ab  hac  airainatione  dcfciwcdoopin.Bar. 
poteftdici  ipfuin  Bar.fcnfiflcdetcftamcnti^quc  hut 
6 itcftaiorexgroto,vtplurimu cofucucnint fieri, tvd 
falxem  « qoo  t^ftamenta  iimt  voluntatis  lulu  icn- 


tfeia  dc  «o,quod  quispoft  mortem  feam  fitri  voluu. 
Lx.ff.de tcft.n6 poteftdici  qttin  cogitanent  dc  mor- 
te,* ex  illa  cogitatione  turbaiusfacilc  poteit  prtcUi: 
mi  obliuiofiiorura.  d.  1.  hac  couiultilliina.  Ii*  ai 
buraana.Cdctcft.  s , 

r ii  iQuanbvolim  limites  in  bonis.  tqu«  recenter  , 

aliquem  pcnicncrunt,quia  m cocafu  ptxfumitut  Ulc  ^ 
ignorare.l.qui  nondum.C.4c  hercd.vcnd.6:  pot.bi^ 
in  d.auth.fed  cum  teftator.lub  nu.  5 .vcrl.aut  m a«ib- 
viucniium  .C.ad  Icg.  Falc.  led  ad  hzc  conlulas  Con  \ 
clufioncmnolbam  Patrimonij.  '' 
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Facultates  alicuius  non  fufficcre  ad  debita 
quomodo  probetur . , 

SVMMARIVM.  ■ r 

i PafuUatei  alicuius  nonfufficere  ad  dibtta  probat  m tp/p^ 
qeeed  ajieritur  non  extart,nsjitjlia  bona, qua  afiendut 
ddqumquaiintaxum  debita  excedant  iliata  quauUta- 
tem.Contrar.num.  z.  . , • , 

j Quibbet  nudus fd"  pauper  nafeitur , nihil bal/ens  m bonis. 

4 Qu oletas ,quod  aliquis  tsibtl babeai  in  bomsyvtlrsd  habeat, 

Utjs  talea  bonayilUgari  dtbet.ii;  dcduct  ad  probandum , 
quod  facultates  ipjsus  non  jujfieiant  ad  debsta . 

i PToba:ip fmspUnavelutt per Jam.vn per  vsumUHem 

Jjtife/iadprobandum  facultates  aitcettus  non  [upsecre 
ad  daetta.  . f,  . 

6 Facultates  alteains  non  fujfccre  ad  debita  probari  poteit 

perisbrum  ajUmt. 

7 F^Uates  ponfujficcrt  ad  debita  probari  potefl  perbono- 

tHmexcsejjiontm^ptTinucniarsumyi^  bonorum  ajts- 

mutionepe.  , ■ n 

5 Facultates  non  fuffictread  debita  probari  poteit  per  tn- 

iirumenlat&tejiei.  j ,.a 

■ p pacakaiet  addebita  non  fuficere probandi  modus  tjt  per 
afjmes^onfaeigusneos,  tfr  vsetnos. 

117^ ..I*-...» /3  0 alicuiusn5fu(ficcrcad  debi-  . 

j iTcIClIIL» vC5>  ta probatur co ipfo.t q> 

tiinnoH  extare  nifi  talia  bon.i.qtis_afccdunt  ad  quin- 
quaginta,cum  debita  excedant  illa  quamttarem : lic 
traditum  habemus  ab  Aceui  f.in  1.  cum  dc  lege.  mgU 
i.ff.deprob.qifemicquutuscftBar.in  l.fieonftantc. 
in  i.q.nu.7.vcffil)t  primo difentia mus, vbi  Alcxa.nu. 
7.vctf.itcin  in  quantum.ff.fol.matr.  idem  docuit  Dar. 

in l.fcunus.5.liccmia.nuin.t.pcrillumtcx.  vbi  etiam 

Iai.poftprinc.C.dciur.dclibcr.€ui  accedit  B-tld.ind. 
lanim  dclcge.ff.de  probatio,  hunc  eundem  Tcquiitus 
eftPaul.Caftrcnf.in  l.maritum,m  princ.fffolu.  marr. 
eidem  adhzfir  FrancArctin.in  coni.  1 20.  prdccdcn- 
dobrcuiter,poftnu.2.adc6,vtqui  cotrarium  dixerd» 

is  proculdubio  probare  cog.Tnir,icftcRom.inconiH. 

Jl^ 76.  Vilis  dubiis  propolin  thcni3us,in  fi.idcm  voluit 

Guid.Pap.m  dccill  i42.fcd  qu.nlircr.nu.  J.vcrfeirqn^ 

litcrddem  fcnlir  Rom.in  conl.xzz.dubicatur,  in  fi.  * 
inconf.245.ad  primum.nn.8.vetf.quod  vltimficum 
fcq.lic  * rcltamicff  Alcx.in  conf.55_.condcratis.  nu. 
6.  lib.  i.fictj;  dciurc  vnoconfcnfurndit  vtcrq;  Gutt. 

Sen,*  lun.illc  in  conf.27.Magm  ficus,poft  nua7.hic 

, inconfil.  ijo.matcria.poftnu.  lo.quainopiniqncni 
* »communi  feribentinin  mente  clTc  munitam  anent 
M.andof.i  n addit^ad  Rom.in  d.conf  i /d-  fub  litera  1 . 
in  verb.  probatio,  * j . • 

Qiiorum  omniu  confcnfustmultqs  non  deternur, 
qulncontrarium  fcntcrint;in  prirnisloi.  de  m 
d.lii  conftantc.colu.4.vbi etiam  Alex.nii.7.  * Aret. 
coI.2.fl.lbl.raarr.quam  Paul.quoq;  Caftr,auaoriute 
fua  corroborauif  in  1.  Mxuia.  8.  vltim.ff.  c<w.  loluto 
maqim.hanc  caridem  confirmauin*  lacob.JJutr.in 
i.  aftor.  C.  dc  probatio.  Kcc  ab  rc  contranuin  Icn- 
tiendum  permoti  funt  ifti  fcribcncc*  > multis  cnim 
TnOiihi  Mafeafdi.voLz.  A S mumta 
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tnnnincfti  ftynteatibiuniionilitishccrouentia; 
4|ius  II  in'  foppcUiraiui  io.CioUa  (LUi  cof^aatcpau. 
42.Sc  fcqlf.lol.mxmm. 

Vemni2i»crtBart4im.ScxffecUmmcxp6craik>- 
ncdcfcndl.Nninq"ddiliquiimhilhabcitinbonu> 
vcl  non  hdar  niii  ulia  boiudila<iu4liU(  hir  pixlum 
& prione,qua:incn  i niimu  tcuqulibci  nudu^ paa 
j^erniicaiHr  nihil  bibens  u>  bonit;  VI  obTcnuuii  gloi. 
in  c.  Ilione  de  elec.  lib.  6.  ad  7 qri^ic  rdpciit  Plin. 
cu  In  prooeiii  li.Talixit  Hominc  iiudu  innudahumo 
pibicciiiratUcii  ci^goafletcce  hanc  qualiiatb  ex  qiu 
poOci  cmcrgiijiuiipixlunipijoiqirisfcttonus  pro- 
bandi  madoetfaruim.l.liue  poiridctis.Caie  pn^tio. 
Ad  id  pmcici  vcliinaddasloCip^.intrad.dc pe- 
ti i.dc  idl.dot.in  q.  I ]-lo  Cnx.iiid.l.(icditiic  ■ nu.  44 
uerf-quid  tcncndum.ff  rot.  mau.vbi  laliiu  Baic.  finiti 
tiam  lucmr.dc  coniuinat,dc  contraria  ccfiitat . 4 
'4  Condufioninofiriintelhgcs.ttcilLa  iMaliiasdc' 
bcatalIe$ao>dcdcduci,alioqui  ndpfodcUiCxl.C|P-  1 
uulgatOKibonib  in  I.  fi  quisadulicciu  cu  inceOu,  m 
jxin.lf.dd  adul.  Vode  dicere  Iblcbant  Bal-  & Aag.in 
in  l-liipcr  longi-Cdc  pnefciip-long.  tcmp.quod  licci 
ex  tit-prsfiimaturbona  fidet  in  poflcflbtcilia  tamen 
debeat  deduciidc  allcgan.alioq  liiccubetet  polfidlor.  * 
Hanc  eande  arapli-abit  ,vt  etiam  fatis  Giptob-iiio 
) fcmiplena.t  velnri  perfami,tel  unumiellciDuta  coi 
lipimus  ab  eod-Bait-in  d.l.fi  conllaoicaiu.  iq.  (F.  lol. 
marr-perinde  qnaii  depanioagaturpoaiidicio:  (tcus 
. fide  matqio.quiaplcnateguitercturprobatio  itcllc 
eOfBarr.vbi  fiip-Gc  etiam  vrplacuiilcBaianl.vbiad- 
huc.nii.i4.vcilqua:rithicgl.C.dciur.dot.ic  in  i. fi  ve 
ro.  S.  qui  pto  ici , tf-qui  fiitird.cog.de in  i.  i,nu.|  .verf. 
lita  ncganiia.C.dereuoc.bitquaimfiaud.cied^icn. 

6 Ampliate  poiciis  etiam  cficlufioncin,  | vc  id  quo- 

que potiii  probari  per  libram  xiiinii  iCX  quoipolCi  ap 

fatere  eum  tantiim  haberem  boeitirtdoabi  ^r.m 
dccem.nn.  i.verf.fcd  qualiterdfdc  vctb.obli.  pergi, 
in  d.l.cum  dclrg-ff-de  probatio.qucinrcfcit  Aicx.ia 
dJ.(i  conila  nte.num.7.ff.  l'ol.  matr. 

7 Infiiperidcommodcpotcllprobaritpetbonomffl 
eteufiionem  1 ita  mihitcllucItlocupleiillimusBan. 
m l.in  lUa  tiipnlatione,ii  catendisrau.  parcifi  iii  ii  ^ 
cl.if.de  vcrb.obl.  vt  etiam  eum  retulit  Alex,  in  Rub. 
ft.de  n0u.0pcr.nunc.nu.4a.  veifidc  proiAa  opinionoi 
idi  fidem  r ccniuUic  Bal.inl.quicun^noin.ti.  Cde 
fct.  fiig.  qumn  locoaflcritid  optime  polle  pbari  per 
inuemanu.dt  bonorii  ai(famaiionC,ex  d.gloan  dJxu 
dcleg.de  in  anih.hodic.n4.vodcd  quo.  C dcapptl. 

8 Qumiinoihancqualitaicmpoflcptobantpctiii- 
flmmciiia.dttcllcsanimaductlumcftial.i.^.proba‘ 
tio.ifalcmag'(ir.coniicn.dt  iiil.a.  C.  quando  nlc.  vel 
pnu.ad  quod  haxadducit  Bal.  iii  confiaS}.  quia  non 
opiiv.mi-fvol.  1 .dt  apirt iifiuiii  docuit  Batto,  in  d.ldi 
coiil)aiuc.nii.7.if.lbiur  m.urim. 


nptimmlmrMtt  tUjaid  d>  nrutn  Jidtdntmiutmr. 

} Fmllamivix  mfmai  Koitfottfhfcnlliim 

mft  tuuu 

Palliri  dttoxK^iuadccoiloresappellabif.cu 

j.  «XI I XI  ■ jpud  graucs  homines  videanmr  infia> 

I mialabotatCitlcudicanrarnoiaiiinfamuitadj.'idc6 
ippellunmt  i iclli  ficando  incaufiscriminalibjduct 
fiis  acculaios , V c docuit  Bart.  dc  aJii  in  b 1 .Cde  Sura. 

Trui  Ac  fid.caih.ct  not.Caoc.  io  ttaO-dc  i^ib.  in  rab. 
incautisaiminal.q  cdlcsadminant4m.»viddr^pd 
fi11nclldBal.inco11X.400  inlib.ihefiHirab44i.3.tilK5. 

Primo  imiica.vt  non  procedat)  quaodoagiturin 
caidisciuilibus,  t quia  tunc  noor^lunrar  licet  ali» 
quiddeeorain  fidcdimimiatuc,  vc  tenet  Socp.iuo.in 
confidi. nu.  14.  vol.x. per  gl.ml.a.p.duc  cauXz.de  car* 
bon.edic.de  nadita  elt  d Bxrr.  in  l.a.Cde  fenaude  par 
canoniXl.in  cjclluiicmium.  dc  tcftib.  ita  etiam  tcltat 
Sicpfa.Aufi;cr.iodccifiCapci.7bolorin  q.;7X.  i 
SublirtilM  hanc  limiiaiiondmiVt  oon  pioccdar.qfi  ■* 
J cauXaciuiliscOct  ardua, f quia  cum  zquipMeinccen* 
ta  ctiminali.l.  propter  lirem  .decvcufiiui.  ideo  talis 
inlamiauifamia  facfinonpotcllelle  icftis,  ita  vult  t 
Abban  c.^iuioniumaXc  icftib.  dc  cll  texi,  in  dicet 
quaniiim.in  ver.quidam  veto  de  710b.de  refeti  Croc. 
ind.iracd.deteXbb.ianibancauficrim.iiii. jo.l<ddc  . 
hoc  DOS  Iqiius  inXra  in  coaclnf.  intamis. 
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MENTVM. 
Fdluuttscouimuuu.  ' 

SVMMAXtirM. 

s Iitqusfiioni  fMfitaxit  jfnmv Jirtptur*  riroJttdtm^dciM- 
iiimfiufnmumtTgiaiad  pnitudam  tdmutiuir.. 

X /»  trimiiuiiiai  pnha:tams  dtitmt  tfit  Imn  mtridiaiu 
cUrtorri . 

} In  preiauant  fiid,^uMad»agHMrcrimintlitir,prtitiit 
dcbcidtntt^itjttfomeiMdert . 

4 QsfductaUiitrdfitartxc^imdadtfalfiaUhiJhwir- 
IhUinajSaUjaiiad^tfnod  prma fatu  nddatmjlra- 
nuatum  fa^aaatindaaat  pratalrm  vtritattm. 

i Salajathiaaldl/Iiatuiatamr pn/al/!taia,miafiramt- 
fafratidnar , 

6 QaaiUofa^maau  MctatuorStnrtxvitioviJiiliJcti 

pCatj/aiiKto  baiuarprophaa  pmtaHom^Uai fiem. 

7 Inftrtmuatamdt fatfojiljnaaaiaonpntat. 

t Bxrtpuat pnkin dcbtt faykaHm,  jaaado iaJhmamatS 
aaUa  tx paru  ndditnr  fit^tiJuat. 

9 Qpfaxamdifalfitatt  iajinpmrmptrandiucafttamtdy 


dtfia^mti,aaauaanr  Jimfertimadpfaamlakomu. 
laPndamu  lajlraaxntam  fa^nmmixdtcw  prt/aaritur 
..U  1 ) I.  J 1 , • A illadadaliiraffijBfielltndai,vHaiamaUaaSmai. 

Ad  hXL  ahuscUi^rohaiidirnt^vcIutipcta^  , , f^l)M.iapJLa,ir^a,^md«urfiar»oav,g,„ 

i^lata,ir4uKi^,adi/n,xmtMa,id. 

ruvaanit^m  rr^riimc  »<»1  rkv.4  .«  «i».  .t  <•  . * . ' . ' 


dusprobandi  illi  neganuam  tradiiusagl.otd.  in  au- 
thalr  hzred.de  Falc.in  S.finoaabfnnclbpcr  vcib.de 
vid  I OeAe  in  1 . i ./.hoc  inecidi  Aoan  vctb.ao  non  pro- 
pd  fi.ffale  mti.aeduqi  priua.de  in  d.I.adn  gl.i  .Ca|udd. 
lift.vel  pnua.vc rclpondic  Rom.in  d.confii4;\'d  pii 
mom  quodiciiur  in  fide  cztcri  paulb  ante  nobis  ciu 
b ahdtoics  in  Xupediacibtu  loas  itadidac . 

COVQLVS  10  pCCXXKVm. 

ARGVMENTVM. 

Falliti,  an  repellantur  ^ ccltirican<Jo  in  cauftt 
criminalibus  aduerfus  accufacos . 

s l^M  M A R I y M. 

1 FjSiticidKaHtxrnoCaUiafamafaUitnpiBanmrattJli 
pando  tn  uaptnaamaUiui  adacrjiuanafuor. 


t X udd  falfiuumiadutmdam  tna  nftummaramiurio  n 
rrtMut^o^s , t^dfUidaUtri  Jkn^atmrM . 
t } dUbft  ijfe  fsSs  in qxut dr fidtm 


fateua.  Comr^HM.  14.’ 


r^ius  non  tfi pumhihtpn^  qmii  t*d*m  ftijitst* fit  vfm. 
l6f^umfUdUMorn$odtseomm$uifoktt  X7qm$bmsa 

l|-|  quxQioncfalntattfpncnminaUcertganiredili- 
gcmcrindagarcoponctaj{umentis>tcibbiai 
pturanjm  coiUrionc/aliit^  finiilibtu  cx  c^ibus  ved' 
ta*  appare^  potcll » & hoc  caOi  non  fo)  fi  acculatori^ 
I ^&reoiocombUoraMprobandj:tordincramMcr- 
uaiOiVt.rpnfpb  Icriptura  producamrrdcmde  qui 
Carneam  ar^t  ad  probandum  admicracor/I.vbi  hiCu 
dc  Lvlc.C.ad  ieg.Conule  £Uildc  uadidiegiun  i.maio 
rcm.Ocod.  dcdebcrcUtb,dc  coodudemer  probare* 
1 quia  in  criminaUto  psobatiociett  dc^ccficluce 
. moidia: 


Dk^  ‘>ed  bv  ^ 


De  probatiori  ib. 

■RTkiiM  a daiiara.a  I .fi.ft  ibi  do^aCdt  pfob.  k 
■ucofafimdcfilfiiatcpfobida  icDciSoc-iun.  incbC 
) 1 .nu.iOtVoi.aA  in  conto i .nu. i .&  8.  & io.vbi  anc 
* ^mr  dc‘c6i  o|)imone.eo.voi.  a.  & A icx.  in  conf.74. 
$ Bu.7.vol.a.qui«o{ait,9inptobacione£illi,tqaando 
agit  di  aiinuitcrjpn^tio  debeat  dc  ncceiruaic  eon 
cludeie.ld£  voluit  laCin  I.iurdgeniiQ.S.  9 fieri. if.  de 
paa.OeeJnl.&igulxol.p(n.ffJi  cer.pct.3t  in  confit. 
.ioixal.tAinc«4oa.col.;.&icdf.iM-Alc.ino6r 
a90.csoi.a.vol.7AI«fiCi79.vol.aAin  cdl.70.  vol.i. 
laf.in  o8T.da.cal.  1 .vot,  i.&I  c6C  i s i.eei-i-  vol.a.  Gr} 
Ifotflfi  iii  loflrrflfaf  inl  ] <11  rifflri  1 nl  i.in prin. 

Si  afic  ciuilitec  agatur  velati  enipiendo  de  fal  lita- 
4 KiaflfiitBcfialiipiididcft.opnntafiicieteddatin- 
ftf  m furpedunhnCpi  • fit  dcteiGi  ant  cocraliim , aut 
tabelliodcmeada^wcanmThiKtunc  ^dueb  pro- 
baltei  veriratcniipcr  l.lnlitn.C.deprabacio.3t  notat 
AKbiiicinMc«M»iam.ini.ia.di(t.ip.3iin  hoc  calU 
ex  dii  omnium fhbTalTitaspcobarutper  conicciu- 
J tts,k  fota  hdpidoAUitatist  habet  profalTitate , ne 
infifo  fides  detrviconTuluitpiufib.inlocixDcc.vtm 
«oa£44*.nii.ai.&  in  o8Tdoa.nu.7.3(  In  conC  1 7}.nu. 
dak  iacaoCil9.col.  I.&  in  conT.dt^.col.fi.  3e  Franc. 
^ttxleodtBax>pio.inconli64.col.t.  k in  coni.  lOd. 
col.jAiaeaaC<rt-col.a.et  inc6l.tja.col.  fi.  nif.io. 
<jrain.iBcoaCjoxol.  i.Calc.in  c6f.  27.col.pcn.Bcttr. 
incoaf.ij9.vol.ian  coollaaoeol.j.vol.j.  in  4.  conii 
xtd.co^i^«ol.>.col.af0.vol.a.etc6Ta9o.col^.eo. 
vol.  j.lade  AMn.coaT.49.na.j.Oau.c6T  1 J4.nu.;9- 
Oitt.iaconTija.au.  io.conf.  idd.nu.6.  Ncuiz.  conT. 
S.nu.i7.Clat.in^.falfuin.  verTtnia  citconclulio.& 
RuiiMocoaf.jj  Jitt.9.vol.4.Bert.m  CO1UI4  nu.S.in  a. 
pat.voLa.&  tenet  Alb.iaca1Ul99.nu.  a.  dum  mquit, 
d tqnfifiqfilbTpicioaetociunuiret  vitio  viiibdi  ipliua 
faipnii«,p(OoeditillaG8ilopmio>qu6dliUpic:ona- 
beanirmo  plena  probatione  alidslccua,  deex  hoc<!. 
AU>4iucttat.qi  exceptio  fallitatuiquatiequitit  al:iu 
•OBiiidagitieAnoocoftatcx  faae Tctlpiuii 
pediiexecuiion&vt tradit  latlinconT.i  j.  pu  tot  xol. 
i.feciisliexafpeftii«vtlup.di<lufuit  ,app.irciet  ali- 
qua fiiTpiciOiqa  tunc  pio  vetiuichabcret.  vt  ex  lapra 
notatia,quib«udt addcCeph.in  conti j ;6.nu. : 1 . v.il. 
ixtfacii  quod notatCtau.ia conti  i)4.nu.a».vbi  in- 
7 qiutit  7 inlirm  de  fallo  luipeThim  non  probat,  ac  ibi 
etiam  multa  de  falliute  aotat.ldcm  voluit  lallin  c6 
fil.tdljv>.a.vol.4.vbicefiictFrancillCar.incanT.  7). 
incip.liipa  memorata  facli  lutraiionecol.pcn.  circa 
ia  .dicentem  quod  pet  hiuulinodi  rufpiaonein.  qnc 
pio6IQtatehabetuc,podd  procedi  ad  puniendu,  ni- 
fi  i fabiicante.vel  producente  ventat  alitet  probare- 
tur A hoc  tn  intcUigiiur.qa  agitur  ciuilita : vt  fupra 
cU&um  ell,  Iccus  Ii  dimioalitcr.'  vtbdcdarat  Socj. 
iun.Conlldi.col.a.vol.a.et  Crau.in  conllas.col.  fi.  k 
.coaf.fd4nfi.3c  Gratua  conlldain  fin.voi.a.ci  de  edi 
opiiiioae  atteftaou  idem  Cun.iun.  in  conii  1 1 a.num. 
io«tdd.nu.d.oSoc.iua4ncon£i9.nu.44.  et 77.  vol. 

' x.vbidecommaniopinione>ecBodlinruaprad.tit. 
dc&l.na.as.et  vidccuiidtlubnu.1  ;.ver.  vide  igitur. 
■ Si  vetboalla  ex  paoe  reddat  Uifpeduttuc  excipies 
4baicd{tfiUlicate.l.qQiaccuiatCdcede.caiimitib. 
ctnon^defeciiiunn indde^mprobationis;  vc 

petBaidinooiif.i  ii.ladex  inficinauic.nu.7.vol.2. 

lUud  etiam  ledulo  notabis,qh6d  opponent  de  fal. 
'fitatemfiromemi  pet  modum  exceptionis , etdefen 
9.  fioaaa,toaDieneMrleinlciibefeadpcenauitalieni(, 

. fed  vtique  iudexdi  liifpicctut  de  catumaia  h uius  op  - 
ponentis, erexcipieii^potcft ei  imponete  poenam 
^xxuaordinanam , cafu  quo  non  ptobac:  ita  loquunu 
«■ft  Ccaii.  cum  addudis,  in  conilas,  cnea  fi. 

IA  id  xptoqt  accurate obteroandd  eibt  ql producens 
%lfm  &lmm  iniudiQO,pocfiamitiiliididulreral1b, 
ft>llriliii«nl  nominet  aiidhxe : vt  loipTcte  lac.  de 
rjlil  i»  I nninmii.c.adliB.Cotacl.dcfali; 

*■-. 
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II  Eiprobatafimfiifalticatctrcfcindilurlcnicnin  vi- , 
goreilliuslata,3cquicqui<iindci'cquucumcfi.vt  ob- 
IcmanicSpecJttS.vidcndum  rcilai.nu.i:.de  probat-  , 
Nechocanimaducifioncdignu praeteribo. ad  in- 

Ixduccndamfiillitatetna  requiri.videlicctt  mutatio- 
nem veritatis  dolnin.3c  7 alteri  Iit  nocitura .-  iu  pla- 
cuit H<^-&oenfuit  Axoin  fuis  liimmisdc  talfis.p  I- 
gd  fitfalfiim.  if4lelallliuc.l.ncccxtplu.3t  Idamiiit- 
C.co.dc&lflPet.dc  Anch.incdf  aj.  dt  Caeph.incof- 
j 5 j.nu.44.vol.  j.Ale.no.in  c6f.7S-  non  puto  huc  nu 
uciuronu.f-vcr.i.modolacgillimc.vol.i.3c  rcntitin  ; 
cc^  f Jdn  cl.3e  liteinccr  Lucain.nu.  14A  fcq.  voi.7- 
dein  cooll74-vifotclld  lo.n.i.eo.vol.i.  Quibus  adde 

I j qnarmm.7  fciliceilicfaTla  in  fcripima.t  que  pbai . 
dt  fidem  facit,  qoia  aliis  fi  iron  probatec.non  diceret  , 
cdmilTum  fallumrteltc  gl.ind.l.dainus  invrtb  priua- 
tat.3t  Bart.in  1.  i./.qui  in  ratianib.ffdc  falTide  Paul. 
Caft.mconf. i jo. vf  diccndu.nu. i.vol. i.Balin coijf.  i 
)4.vol.i.Com.conf.iS2.nu.j.vol4.boc.incoaT.6j. 
in  i.pat.dcinconllisd.verf.  Iccunduscaliis.  vol.  2.  k 
inconf.i04.vol.i.8c  Alex.inc6Ti4fpcrtotu.  Iib.6. 
Contra  illud  diAu  dc  falliute  comiQa  in  fcripni- 

14  ra.t  qux  per  fe  iion  probat;ttnei  Ant.dc  Butr.dc  Abb. 
in  c.cnra  olim.de  tcfimp.vbi  voluciunt.quoJ  falllin- 
tes  luens  nullas  iiicidccenc  in  poenam  fiUi.3c  1'cquit 
Fcl.in  c.ex  icnbre.coi  .7.de  tcfciiptC  r-in.  i n Jcci  ll  17. 

»•  PiiniamifiopinioncmdicitclIeiii.igU'  'commu- 
ne m Gomcilin  /.poenales.nu.d.iu  (I.  dc  a A.  quem  tc  • 
(kncuamO^.inluisconcUib.  7q.5.  vbilatc  ptofe- 
qtiirat.qiiando  falfiimcommiicniin  fcriptura.quf  g 
Icnon  probat,  debeat  J^niri  poenafilfi. 

C^oru  altera  cx  diuisquatuor  deficiente  fjlliras 
non  dt  pianiida.vt  nocfa  liipradi  Ai  1'cribcntcs.  Adde 

1 5 quinti, vt  requinf  Ct,t7  hmAi  falliute  fit  vfiis,  aliis 
nondlbtpunibilis.'Vtdixit  Abb.in  c.acccdcns.nu.  t. 
pci  illum  cex  .cxt.if.de  CTim.falf.3c  voluit  gl.ind.I.da 
inusin  vef.priuatus.C.de  falli  ibidi  Bal.de Sal.  dC  do- 
cuit Bai.ini  Ii  quis  Icgatum.eTxle  ulfiSocyxcIpondit 

* in  conf.104  poltreddiium.lib.i.dcdc’co  iimuniac- 
tellaiut  Fian.Turun.  in  lua  collcAan.com  mu.opi. 
in  vcrb.flilluin.Alc.inconr.i4j.col.2.vct.conficmo. 
lib.dA  laii  notat  Bofllin  craA.de  falUnu.  115. 

* Illud  vetode  fallicair,qttz  alicui  non  noccat*c6- 
muniictapprobaturvirctcicBaib.inconf.  sa.  nu.4. 

* lib.i.4tdc  communi opi.ctiiccldi$oc.incoallio;. 
nu.i.lib.i.Sc  Viu.incollcA.com.<»iii.in  vct.&lficas. 
q ncmini.ccTiHZi.infiubeollcu.c6m.op.c.8.dcal 
Icg.vni  pio  omnibus,vide  Clai.in  cnc.ciim.in  $.fal- 
Ium  vctf.item  exculator  fi  fallitas.  Alatius  Mcnoch. 
in  icaA.de arb.iud.caf.jod.ccnc.4.  nu.  14.  cum  fcq. 

Id  Illud  ptatfcicnduin  cft.f  quaiuor  modisconimini 
folcie  falfiim , Icripto.  vtin  natatio  feri bente  fallunt 
inlhumcnium.y-t  in  c.cum  lo.c.inccr  dilcAns.de  fid. 
inllr.A  inl.i.fi.qui  nominib.A  mi. Paulus.  >.Pauhu. 
ff.ad  Icg.  Corn.  de  falf. 

DlAo.vi  in fallotcfieuLl.  i.$. fcd  Alimihiif.ad 
leg.Cotn.defalll  , , 

FaAo.in  co.qui  noftimos  adulterinos  cudit.  1. 1.  dc 
l.qui  fil  iam.lfdc  falilEi  in  co,qui  falfo  mctiturj.qu 
cunqiAl.pcn.tf  eo. 

Vlu,in  co.q  fallis,pbacionib.vtic.l.li  falf.Cdc  falli 
Qtiotu  et  meminit  Papiendn  fua  piac.in  fot.libel. 
adrelcmsct.!  vcr..pcuiauit.n4.A  Icqc  Men.in  traA. 
dcatb.iud.caf.j  I6.m  ptin.vbip  t0t4nA.de  falfa  mo 
ncta.Ainleq.call]  17.de  mCfijciS , A poodciib.  filiis. 
i;OVCLVStO  DCCXL. 

ARGVMENTVM. 
Prxfatibncs  quxdam  in  caufis,  qiuemducGt 
uiftanf^ufpicioBMi  falfitacis. 

S K MM  AR  l V M. 

s PxMiw«ttf»»dd<tsivfi»fftsiiiw»tii)i»,  tbtaUovn  fu. 
Jfiftam  dt  ftA . 
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X Tairumin^rwmttOnmiStUiifituY  y pioc%Mei»^StfrfM- 
fmmprttkihiY. 

*4  Su^ietofrro>itmfHst3tvii»v»0itUbMhtur  pro  fai^te. 

5 Sw!pfe$ofjlJfhrt/tfXtr4h/it0y  ^ wn^kiUst€ddii^irm~ 

mtnlum  fmHprHuytianprcprufHjpttiMttimt^dbiiu, 

6 Ptvb4iiomiommi/»n$srbitr£ru. 

7 T^rcpftr fu  ^mowfitjetfuifttjan fMJiuiu  dtim  ittdtx  in» 

tUnan  poHui  dfbitrmm  fuam tomrAinjhumtniu»»i 
ij  fi  ncn  aAbihtrt  fiikm . 

't  Prffkmpthfal/iUtutn^rametrtiiiffo  oritur,  prodit/Ut 
m ipfidffiriptirtptrisntmrruorimi.InteBt^ , vinu  g» 

5 O FsiJfUt  arguitur , tT  pra/umiturper  tompurstiontm  U- 
tfrarum.CMtr.nu.ti. 

Ij  Jnjtfmnddttmr  fujptiiumdf  fslfo  pmpttrdiufrjautem 
cara^erif,  tTirrrrut  urnupofiti/ai^ndof^adredium» 
f{rmuiMtutalu*ur4ddtt$mfirum9fHMfH  fMjpttium . 

\%  Ad  rrutoutndum  fu^nomm fuifimit  brut /ufjmt  fetu 
c^paruUoUrtr arum  txtlUrdttont,  quod  vnaprujupu 
ptio  tollatur  pff  alttrum. 

l^in  enmrtuUim  prokationtt  dariorti  roquiruntur$ 
prafumptioms.  qua  in  cimUbm  adrnittumw  in  erunt  ■ 
ualtbuinon  fvjjkiuniad  eond*mnaKduvt . 
i^r.x  fubfcnpmntnotarif  purgatur  fuipitto  faijitatu  ak 
dtmiytJtem  Iturarum  orta . 

l6  rapiftunflrumtHfi  prafumiturexfo,  quod  infifm  fit 
pnitqu . tut  eiftfJiy^ruher  rtgtiiratuftu  jptoroHaiu. 

1-  F.xtnUruaUo,  <*T  tarditate arrmlur  Jnlbuio. 

I  ; pjlfiiaut  /ujptcio,  tr prafumpito  orit  ex  dmtrjitau  atra- 
t/itntt.Coatrar,  nu.ip^ 

20  DturrJjiJf  atramtatt  taueurrfftibuii^  indutit  fitfpieioof, 

2 » 2'aifit-'tiniirumtHU  prafumttmrtx dimrfitateearta . 

1 ita^ Jtyyictomt  laborat  tnllrttmfutum , quando  reetmt  It- 

Ura  eti  fmpta  tn  carta  antiqua. 
l\ F alfitM  mlirumentt  ex  eo  probatur , quod  qmt  non  vult 
< U tali  inftruntento,fid  rem  ufitbut  pro^rt. 
iq  VatfiiJt  pfuui/Tur  ex falja  ufdefJiom  m wfirum?topofita. 
3.\SinOtartuidtXttiiuitBiontrtU4lovatuo  , videtur  quod 
infirm  non  vitietur,  (*7  non  reddatur  /u/pt^u  de/al/o. 
^ftFayimtdyfaipt^um  redditur  mfirumenimm  tx$o,quod 
mtanut  aleai  fit  Joittat  falfa  ftrtbtre. 

2- 7  Pona/ofnOyO'  qualuai  notarv  (odit pfumptionrfaifitatit . 

2 fimni  uraUn  frmper  prafumitur  maius » maxime  in 
erdeut  genere  mati . 

2p  PoljUaiix  fuspieiQ prafumitur , ij  inducitur  contra  fiU' 
tumfaif.i  produtert. 

^0 . Id .n.iuetada>n  fu  pietenf  falfitatie  fufHeitprr  tefltt , ^7 
perfamsm  perbarruotanu  fuifefititumfdl/a  facere  . 
AatotatH  reprobationem  in>irumenUnteeffariumeflno- 
farnem  f ai/^c  de  falfo  tondemmatnm , 

32  Pro  !:.iftnua  tjifiutem/irumeniurum  confugiendum 
e!i  adtp/am  imbreutaturam . 

j ; ht/humentumfifumpfumiturfihnbrtuiatura  tt$  pro- 
due.itui  aHegetun^fiut  amjfir>.  fntelUge^vt  nu.  \ 4. 

9 5 ¥a*j::atitf;t^icis,  inducitur , quandoinfirnmentum  non 
continet  xnrifimtUa.  Atnpita  vtnm.lb. 
q-jTafiiatu  fujiici.ttndueiturtxeo  , quod  m imftrumento 
^ Jiat  uppejtia  elaufeiia  mCoitta . 

1 8 Falfixatis fuipmn indue:’ ur extnfokto modoAj  ftih no* 
taiiiinrtgijirationeferu.\to. 

3 9 FafiiaUtfuJpicio  pfumii  ex  dtfiienilUudine  di^amiait . 
4pi  Falti/auijuipieioortturexn  quod inmarginr  tnfifetmi 

tt  aitqutdjh  addmtnem^ni  praiudtcii . 

4 1 F aljiiattLfuJpiao pragumnurxq:  eoquod  per  eandem  feri 
ptutam  mmjittur  repugnantia  jMbfiantiaUs, 

41  Fqli^t^ttjuipixio  omtHftqmanJifJer/pteerauonfutrtt  U- 
h:,  tx  pubUcMa- 

43  F xlfif-iltfjujj^ioortlur  ex rafitrainloeoiaide  fufieQo 

indrur^rt,^buSp . 

44  r.iifitoi  arguitur  y qvAdoJcrtplurjnoneJJ  inunta  tuter 

jcupiurat  notqrpp 

4:  l aitnutmdtUipUue pTobarevolmrit/x duakutpTpfum- 
puombui  id  commodi  facere  poterit, 

‘ - I ..  , 


46  Exprobeetione  falfiptr  conieFluraipotefl  quit  torqueri. 
qjQjfandoefi aliqua  Julpieiofaifiiatit,  ^veritaivertitur 
tn  dubiwn  exaltqja  tonuHuray  taboBto  0 toaqueiedtet 
ftiqui Ji  agiOer  amlnvr . * 

48  Vbieunqi  eaufa  (iniUt,  oabetaumxum  deliUum  , tum  | 

eadam  adwitiitur  tortura . 

N4  11 1r^  /uiirc:tuf«,qti^inducanrmiUrttrpj*; 

llcC  cioncfallitatis»ad  quasexpUnandas 
antequaacccdatimsopcrxpreoui  forcdtutqu^ani 
pKiiiiaccc^qucumfcnan  magiscianun  reddant.  [ 
Animaducnedunxd  igitut^  per  mca4cp  Do  Xc 

* *cditerpiutesgradus^anf  in  hae  inarecia  faldtatis: 

X namtaliqodacurinlhumcnaim^iruintaliquaiido 

vero rulpedum dc fallo:  vt diAingiurcejc.ial.  >. A 
quis  ncgct.d-quemad.cdUi-a  pcr.vi>i  ct  iaic:gl.B>2r.5Q 
alii.de  in  c.ca  hi.de  fiJ.indrAcin  cvlt.de  cnm.faiC^ 
dequa  dria  imeriuiUm  falsuAr  Ailpedu  dehdlbuie 
minitar  Gand.in  trac.de  <Balchcol.2.nu.)^vcti#itcm 
a no.9rat'ura>dccol.^A'a4.vbiinretcxreac5oludittil  « 
iud  dici  ialfum  inUhn^quod  condudeotti^robarux  ' 
hiUitOy  nempe  Ii  i^ubccurrem  alitet  iclirc/qttiii44r 
pmm  nridcmdcadSdorenntBcllana.  in  decd*  v^T* 

Sn  Panf.iu  copi'.  14^.  nu^vol.  4.  ficidcmli  tratuupift 
continet  plus, quam  proiocoUum.quia  tuc  ci^cndii 
eftprococoUo  rraiiluinptu  redditur  faduia;  vtp- 
jnulcisallc.p  Fraii.Mar  indccDclph>deci6s.par.2> 

^ ...di^4<dutn  veto  (quando nulla htcoocludis pro* 
iMtiofaUitaris.i  IcJ  cmcigit  ex  quibuldam  lulpi^io* 
hibus  ven  (i  m 1 1 tbu  s-  \ t cii  abra  liooat  imcrluicamta» 
dequibus  infta  diccnxis.  ' 

Datur  ctiain  alius  gtadusconftiniensdiAufattiam 
j n ter  (i)  rpidon  cm  grrinicca  m.  idv  A prooei vdtem  ct 
vitio  vilibili  dc  luiVicioncm  cxtnnl'ecj»6c  txpid(bil&  > 

4 ]nprimocminvo!untabiblutcDoe^.  t Mieraliu 

rpicionein  haberi  pio  failitarcvi  late  (up.  dtkimos. . 

lnrurpicionevcrbcxtTin(cca,dc  irraiiihih,^ibliat 
eriri  qn  produciciitiadnii  ferdexirarpSiCd  poiuxd'cc 
pnns  produci  t preo  -nniodo. vel  quia  continenncgor 
tium  I dc  quo  repenumurfada  aUaanliracontmcn* 

< ria  tenoreit),  velctfcviu  nduicrlum*  veUioiiiiaifHiur 

* * editer  Doel.  rpialeiiubuincuim  reddituHulpceiu. 
no  qnidc  ,ppnc  lidVictoue  iuds*ied  hoU : qa  tuee  cA 
arbitnomdtcisa\ihibcie»vdn6adhibercci  ddcjca.l'.  - 

6 f,nra!ir6nc>tq’«pbationcso&sut  arbirrari«.l4.tf>de 
rdli.de  pDec.jn  cobd^o.  dc6)a&«lehaclbtpidoiie 
extrinfeca  hf  inc.iotci;dilcclos.de^.jnlbibiini>in’ 
nib.aut  jinpcdai.pnuiicg.vbi  Sum.  Pontif.aii  tilaia 
rnlam, dequa  ibi  agcbatur,vidcrictjiriri*pcdjm>quta  ■ 
.deca  minqua  bjerai  fa^a  mentio  in  prmiicgiss  tm  pie 

rtaltbus;cuin  tamen  debuilU;(vcnlimjlircrnehAci'ic 
dliex.ibi  exprdius»  rp  tales£iTpicioiics«quamuiscx> 

7 mnlccxhorinconlidcratione,  t&  proptcrilbuu-lii* 

rpicioncniextrinlccam  dcbeiludex  podusiociiAure 
arbitdum  fuum  contraiolbrufficncum» dccinonad- 
hibctebdemiracdcludir  Bal.inUcnpiur^.  coliatiC. 
dc  fid.inAr.Fdjncauditis.nu.3  ).tn  Aule  prek.Ctts. 
rcn.cdr.73.riipincinocata.col.d.CurJuoc6f  i'7.voi. 
1.11U.6.&  conl.64Xol.;.Crau.coQi*f34*tui.3d.  Abb.? 
in  conil99*col.b.vol.i  Ac  alios  refert  laktncdi^  iint. 
col.2.vol.4.Aibxu)nr.9p.nu.d.de  leq.  < 1 

Nuncdcucnicdo  fpcciarim  ad  prxitimpdoacsFijl- 
fiuris>vd  lu(picionis,diccnduiu 
primani  plumptionein  falHcaris  alicnias  inAri  ex 
% ee  oriri  f fp  omnes  rcAcsin  in Afo  dcfcrijiciacpcnaec : 
monui:nam  hoc  cafuprumutur  tales  tcucsclefcnpii« 
ncfainiasmanjfdlaccruriiux.Dor.pergl.&  Dod.ial. 

I .S.h.fiP.qucuiad.tcAa.apa.  ita  rclpondit  aperte  Ale. 
in  conf.  1 7.in  ca  accuiationispoA  mi.a.vcrl.  dn.  con* 
curnt.l.i.&  Crau.iQconnaS.nu.7.  vbi  etsain  adductr 
, Corn.iiiconf2i6.col.A.aotenu.)dib.i.3einGOnijl. 
7o.col.i.vcriiaugndiimnmioantcnu.4.iib.4><5cid£ 
Qau.io  c0i^M^*|^8>rccl.dcQmo  cUic,dcP*ani.c6i; 

x/.nu. 


De  probatioriibi,  J)-  ' Conci.  D C C X L- 


a;?,nu.i44ib.24ato:Barb.m  conf.4j.nu-5.  vob  I 
y Iftud  tn  inrelligcretinmdro  nuoc  rcccnsfidoife- 
<usinantiquijfi«iiis494  iniJlocafufoj:jle,rcftcs  polt 
confcdu  inArin  potueninrdccedierc,<!ijLCc,cc4ratilla 
praefumptip.quaincon/idcrant  DotS^.&pniiJi^i. 

30  &cund6.suigumtr  prxUuaitui^compa 

»tioncm  livcrarum:vtaufiotcu  Spec.in  tir.dcprob. 
$.videndun)rcA«t.nu.3<;.idccenruirIafin  cool- 168. 
c^l.z.iq  pun.voL4.&  Rptn.In  conf  6a,num,:;..vol.4. 
vbi  inquit,  quod  propter  diucrlitarcm  cliataciLcns.dc 

31  litcrarumf  todditunnihuhientuiniurpeduin 
fo,^  Adcm  Don  facit  Jdem  rcrpondit'Ai)b.inco(i  10. 

iiicdf.>;4.cof2klib.a.>qui1oquiturtqua' 
doapoiHlUelladie^ainftnimcntonianu  alicna,qa 
tuc  reddit  ii^rmifu/pedu : queicquitur  Ctau.iu  cof 
88<nu.7-5c iac<ncauitRuii>.in  conf zi  5uiu.  <d.iib.  i. 
Comraciutn tntenuit Dcc.in conf.di s nu.j crii. 
42  & quibus cunnibus^bi  inquit,t  q>  iil?  probatiq  tada 

£cr  comparatiooeiiKcarumnon  tutiicit.'pcx  dudriii. 

iar.ini.adn)ooendi;ftde  iutciur.&  in  auth.5c.fi  con- 
tra du$.C.de  hd.inftr.&  in  1.  nuda  ratio.tf.de  dona,  in 
^oconii.cradil;Dcc.quoinodo  deponere,  debeat  tc- 
flesiu  per  recognitione  litcrani  de  quO  hos  dtxinius 
fiiprainConduf  cotnpatario.ideiu  videtur  (entirc 
Purp.in  d.Ladmoncdi^col.iio.ft.dciurciur.vbi  voluit 
ialtcm  heri  pofle  indicium  ad  lorturani  (eciuidaipia 
luaictn  pcrfbnarum.ldcfcntit  Rip-in  cU.adinouvn- 
1 3 di.nu.  loo- vbi  th  inquit,  f cpiod  ad  remoucndam  lii- 
ipicionem  fal (itatis  bene  liifficctcifola  compar.auo 
htaarum  ex ijla ratione, quod  vna  pra-fiimptioiol- 
Jacur  per  alteram. l.diuus.ft.dc  in  iiucgr.reftir. 

Attamen  vrranqiopitiionc  tuendo potefl dici  opi- 
nionem DccijAc  aliorum  habere  lov um,  quado  agif 
ctiminalitcnvrconluluitidem  Dcc.in  d.cC1.6t.5  pto 
Cadognola  de  Spedia . A lioruin  autem  prioiem  ic- 
queotium  procedere,  quando  agitur  ciuiiitcr  cx  il!o 
1 4 puulgariuiino  effato,  f quod  in  criminalibusclaiio- 
res  probationesrequir2tur,cx  l.vlt.C.dc  prob.5<  pi®- 
fumpoohcsiqti^inciuiiibusadmittuntui  ut  crimina- 
libus non  fuihciiint  ad  condcinnandum:vt  nor.Aiu. 
de  Butr.in  c.quanio,depra;fump.quenilcvjucn<iocii 
alus  referr  Dcc-in  d.conf  6 li.  nu-f- 

Primo  limita  alliimantcm  4'cribcntiu  fenoemiam 
-locum  f ibi  non  vuidicarc, quando  data  diucrlicatc 
litcrarum,Notarius  qui  rogaturde  inAnunencofub- 
1 5 fcripfifict  ipfutu  indrumem  u :fna  ex  ta  Ii  lubfcri  ptio- 
nc purgatur iUa  ('ufpicio£UhiaM$-5i  vEluqi^udcrcetic 
^umoiuniuni  praMiiiiforumiad  qu^  htiptu  relatjoti$: 
itacoadudit  Anclijd.coni'.243.pmisdc  iurtbus,5c  Ic- 
quitur-Aiex.inconf  i4.viris,&conGderatis.num.  18. 
verf  quinto  probatur.iib.d.iddm  ieniit  Alex,  iii  coni'. 
1 47.pondcratis  h is.n.4.&  Tcq-vol . 2.  cui  a^ccdi  t Dcc. 
in  conf.447.  nu.q.dequonosfufiuslupcaifiConclu- 
fione  comparatio  lircramm. 

46  Tertio prxfumirurfalfltasinftrutTfeti  ex co,tqubd 
ipfum  inurotuemum  Gr  antiquitus  confcdum,&  re- 
center rcgidratum,feu  protocoilatu : quia  ii  vcre  co- 
ditum  fuillcr  tempore, quo  coafcdii  in  a pparct,  veri- 
Gmile  ed.quod  ccxlem  cempote  fuifTer  protocoilatu: 
Viptobatur^tcx-inc-intcrdilcdos-S.  fecundo  quin , 
ift  }r.rur(us,de  Gd.inft.5c notat  etiam  Crau.  incof  2S. 
nu.3.&;conf.i34.mr.36<text.&  ibi  Abb.inc, quia  vc- 
iTrifimilcKieprxruinp.tnam  cx  iotcruallo,  & tarditate 
/arguitur Pufpicio : teflc  Cyn. ini.  1 . C.  ut qux dcTuut 

aduoc.quod  5eprobauitFcd.de  Scn.in  confpi-fadu, 
qHod-ptopooitut.col.z.pofltncd.Anch.in  conf^z^q. 
caiusialiscltpodprxccpium.Cadr.in  confli,  zs  t . in 
!Cauiaifta  quinq;  in  prin.5c  conr.2gz.nu.3.vol.  i.  Bal. 
in(cnnin.conf.^.nu  <5.1ib.  i.Crau.conf  75.nuin.9.5c 
conf.298.nu.  r7.fcquiiur  6cc.Pcdanonc.  1 1 7.mim‘ 9. 
5cFraoc.dcCapitibusLi(la:,  in  conf'.7i-num.  ts.in- 
fcrconfcrim.lib.i.fiaJdjQ^.icriptut®  «circa  jned.C. 
«tefalcioftiuoiciu.  « I./  '.  .7:  -Jd 


18  Quanooriturfurpicio.fic  prgfumpno  CitGRf* « 
diwcrutatcatramcMti.ita  not.i>pcc.m  d.  s-Vi^cndUiJ* 
td\ar,dqprob.nii.2S.idem  ccnluitCiir.iui}.vi\<;i>y  5> 
ncfenGt,5c  Anch.inconfUl '•  quod  etiam 
bauixSoc.iun.in  c6f-4i  n.7.lib.  i.  nec  id  Ccpn- 

jncont2S7.nu.z7.l1b.  1.  net  ab  hocrcccaii  Btui).  jn  ^ 
conf  95. nu.  i.qui  inquit  in  Ijoc  multum  cG'c p.\d,icis 
,aibitriottibucndum;quoil  Abb.5c  Fcl.aftitmafUfU  i,y 

c. iiucfdilrdos,dcfid. inflr.  _ /!<>  ' 

19  Contratiuiutlcntit^rau.incbrSS.mi.T- 

.jnconfi94-col.fi.vcrf.circa  tcTtium  dico.lib.  lidcf  o- 
Gtmauit  Parif .in  conf  28.nu.58.l1b.  2.  cui  etiam  loO 
tchtia:.idhaGtRuin.inconl.dS.nu.5-vo!.4Pci  tcx.in 
,c.intci  dilccios.de  fid.  inflr.  . : 

Hanc  poflcriorc  opinione  int^ilifc  procedere ,qii 

aonuliu  adcllct  aliud  ..dmiiiiculu-ttuc.  n-  Iqla  diiicrlj* 
tas  atramenti  nolulhtit  aalufpicionC.nili  et  exi-v.r.wt 
diueriitas  manus  Itnbctis.aut  ali.i  cociirrcrent  ;uam 
tunc  hm6idiuerli:asic0tjcurtcntibusaliis,  inuuccict 
fulpicionedta  r.otatCr.iu.in  toul.8s.nu.7-5e.in  coni. , 
134.nu.2-.1n  fi.5e  icqiiiiurCvph.in  vonf  287-Jtu.a*. 

21  ^iiuio  pixtcrea  t prifiunitiir  i.iilius  inl!f.  cx  Jj* 

. uciiiiatechau®:vt  iraeli<iitSpcc.iiui.s. videndum  rv- 
ll.nt.nu.25.de  pfob.de qno etiam  i.U  i>; conf  tt.8.  col. 
a.ia  pi  111.  vol. 4- pergi. 111 1. in  mcmiiriau!.  lydifhn.li,- 
oblciuanit,i!<:  Bal.m  c.intcr  dilcUoMUi- 14.  ycil-iicyi 
110: .quod  cxqu.ilit  charia',5c  ibi  gl-de  riilemiu. qui- 
bus coiicmt  ,qu6d  cl.ipfisditbnsaCCKlit  dc  quodam 
iiifiruiiicto nntiquilliinc' rvociioin  Ari.luuio  ciiiul- 

d. uniSotarij  monui, quod  Une  inlliumciuin  ptob.i-. 
bat, &<biMKbat,qu  equio pars conti.i  partem  4'joa 
jiitentioncopt.abat  quate dc hoc lulliumcmo valde 

adniiratusaduoc.itusillius,t6!ra,;iie i,'i'odii>.eb.»tur, . 
di  ligeiuet  illud  iulifm  pcrlpieiciis,.;  Juoiauuehacta, 
,in  qua  tale  iulliuinentum  crai  dcKiiptum  (ignatain 
cllc quodam  figuo, euuis artifex. uiliueviutbat,5c  ta- 
li fiznoadbucvtcbat.  Vnde  cx  huiuimodi  animati - 
ucrlioaciBeaduocatuiiuejditin  dubuaiionc  lunOi 
in^umeomin  e‘flcfaUum,  quate  in  iiuiuiopiob.mit 
cotcniporCiquo  apparebat  tiicl uni  inth ument  v cqu- 
tecium  fuilie , qualitaiemditla’  eh.aiii'  r.tn  leperiri , 
& reeognoicem  a curauit  ilia  charta  m a labncaiorc 
li:pciftjM;,q  ancftattisfrut,3c  claie  probatum  c.x  coin 
paratioucaliatiuncliajrtaium  fimiliu.b;  (igiii  eiulde, 
illam  charta  clle  kiiligni,5c  per  cum  fabricatam  luil- 
fc.  Iit  itafpitpiobata  fiilfitasdiili  inllttimcnti. 

22  Rurfus vciol  qh  recens I itera cfl  (criptam  charta 
antiqua  ,qu«  poicit  ci  cognoCci  cotfem  motlo , quo 
iupra,in(trm  laboratliilpicioncfalli.yt  not.  Anch.m 
conf  43  i.fubnii.a.ver.dcfcentio ergo, p^ci  tcx.  inf.tiv 
ter  dilcdos.vcif  fea:ndoquia,&  v crt2unii:n,dc  lidc 
iiiftr.vt  allcruii  Cr.1u.conl.28.nu.  franc.  dc  Cap.' 
Tifl*conf7i.inicrconfcrim.mi.i  i.5c.i2.1ib.i.atq,- 
D.Mcnochdcatbit.iud.caf  187.  nu.jd. 

bed  ptima  cit  magis  certa:  na  m lAa  fecunda  ch^- 
tapotcll  cUcantiqua,5c  inca  taincnrcccntcrlarpuQ, 
quod  quidem  ccllatUi  prima  , non  potcfl  enim  cllc, 
quod  iiLchaita  nunc tcces fabricata Gt  icnptuin  ali- 
quid a fctipiotc  antiquo. 

Sextus  ccitprobadi  fallitatcm  iiiftrumcnti  modus 

23  jcxeo,q>  quisnOn  vult  vii  tali inflfo,lcd  rem  tclli- 
busprobatcioain  G l'cripuira,Gucinltfin  non  edet  fal 
fum,vcifulpc^m  dc  ialib,  v tiq;  ab  illo  rcccdcrc  nd 
deberet  ,cum  inflrumemum  Gt  piobatio  probata.l. 

. cum  precib.C-dc  prob.cum  Gniiiib.  hanciufpicionC 
in  fimili arguit Cur.iun.in  c6f64.col.3.vcrl.profcc7o 
ifta  cqnic^ura.5c  fcq.Craix.in  conii  1 ;4.num-  30.  per 
icx.in  l.G  aduciiarius.C.dc  GdiiiGh:.  & notatur  inL  G 
. falG>s.Cdcfalf 

24,  Septima  ratio  poterit  cfTc  prffuincndifalGtatefcx 
falfaindiflioncininftfo,polit.i,quod  ncdiim  locum 
habet, G omriino  Gt  omiUa  inditiio»(c'dciG  Notarius 
.^taup-itia  fubdu^ionc  indiffionis^vt  notat  BaltL 


lofephi 

fn  (i.e.tnterdiIeAos.nu.i4>  vbi  Scinqr  Dy.  cdiuiuifle 
cOrr.iriQ  Cnd  facere  mentionC  de  ind irione  viriara 
inhfmtfecus  G p» im p^tiS  notarii  Hr  erratu  in  r6nc 
fubducenda.  indi^ionis : vtpoti  fi  appareat  error  ex 
annij  DAi  ldem  no.Bar.ini.  fi  librarius,  tf.de  reiud. 
%i  5c  fubdit  idC  Bai.f  9 G notarius  dixit  indi^ione  reli 
flo  vacuo  caufa  forfan  feribendi  • vf  quod  inHFni 
Don  vitietur,  dc  non  reddatur furpe^m  de  falfo,  cQ 
ex  annis  domini  poGit  apparete  cerrirudo.  Idem  erit 
ii  in  principio  illius  quaterni,  in  quo  eG  feriptum  ta< 
le  inftmmenmm  5 nc  indidione  c Aiincacur  indicio 
quia  vna  feri  prora  fupplec  altera  ny>erUi  quis  ex  ar- 
qentariis.$.  fi  initium  rabularum,  ff  de  eden. 
x6  0^u6prarrumirurinflFm,td(rcdditur  fufpeflG 
defalfoexeo,(pKorariusali^s(it  folitusfalla  feri* 
t^e.l.n  aliqutd.Cdc  fufccp.dc  arca.de  not.gUn  i.iu* 
bcfnus.Cdc  proba. Bar.inl.cadd-/.hacl.ff.ad  Ic.Iut. 
repct  Io.de  Anna. conf  ^9.  nu.a.  Crau.conf  1 34.  nu. 
34.dccifPedein.tt).nu.i  i.Parif.conf  $4.nu.}.iib.4. 
Botf.in  ttt.de  filfnu.7.  dc  t.  Sicut  cconrra  fb^a  fi' 

' ma.de qualicasnocarij  tollit prarruiuprionem falliu* 
ris-Bal  inl.x.C-defair.  Pcrr.voilcr.  conf78.nu.13. in* 
ter  conf  Crim-  toro.  ?.  Idem  rcfponfuni  cfl  d plurimis 
alijs.vc  a Bal.inconf444>Gibnu.2.veri'fccundo  mo- 
do redditur. I ib.  i.dc  obferuauit  gl.in  l.fi  quis  ex  argen 
tariis.S.)  .Bdc  cdcn.dt  Ruin.in  conf  ;5.nu.  10.  vol.4. 
& Berrr.ex  multis adduflis  in  conf  4.  in  a.par.  vol. a. 
dc  maxime  na.7-dc  vide  lati  Marzar.inc6f  ai.  in  1. 
dubio.de  Crau.  inconf??-  fub  nu.ai.  cui  fuffragatur 
Xt  pronunciatu  illud  ,t  qui  fcmel  malus  leniperprxiu- 
mif  maJus^maximi  in  eodf  genere  mali.c.rcrncl  ma 
lus.dereg.iur.in  6.dc  cdGdcrat  Ccph.incdf‘xS7.n.;o. 
19  Primo  amplia  idem  procederet  contra  foiitO  fal 
fa  producere  qa  talicaui  praifumif»  dcinducif  lufpi* 
Cio  falfitatisivt  notat  Bal.in  d.conf 444>  verf  lecfido 
teddmirrurpefhim.)ib.i.cumrcilriclioneibid. 

Secundo  amplia, vtvfq;  co  procedar, qt  non  requi 
riturad  inducendd  talem  liirpicioncm  ihla  contra 
/o  Notarium, t fcd  fuGicirper  rellcs,  dc  per  fam]  proba 
rCipfuin  ftiifle  (bhmin  illa  facere  . vteflex^relsidc 
roeme  Bjr.  Sc  aiiorQ  in  I.  < S.fi  quis  negct.ft.qucmad 
mo.rcBa.  aper,  vbi  inquit  fatis  clTc,  fi  probetur  perfo- 
nam  Horarii  cfTe  lufpcflam,  Iicei  quanti!  ad  roeS  te> 

1 1 probationem inflf i.  t neccfljrium fit Norarid  fuifle 
de  falfo  condemnatum , vel  q>  fuerit  inter  reos  rcce< 
ptusidc  ita  locpiitur  Baid.in  1. 111  exercendis-  Cde  Gd. 
infh.de  refenRui.inailcg.conf  3 3.mi.io.lib.4. 

Nono  probatur  iridem  mflfm  ^Iflim  exitnbreuia 
cura  fini  prorocolloin  ac^  produdlo  cG  enim  Grma 
dc  vulgata  conclufiot^prodctcgcnda  falfirarc  in- 
|aGrunicnrorii,t  confugiendum  adipram  imbreuiaiu 
rl:autllorc  Bar.in  I.  Scmpronius.$.  Proculo.fF.de  Icg. 
a.  Bal.in  l.noflra.Cdc  tcfla.cdfat.intdrcrim.nu.ii. 
dc  I a.iib.  I . vnde fi  illud  reperif  fcrmtC  litcns  recenti 
busidc  in  papiro  recenti,  & rogiiu  fit  datu  multis  an* 
nis  antCidc  dc  antiquo , ex  hoc  pixfumitur  inRFm  fal 
fum.c.inrerdilcctos.S.z.quia  vr,dc /.nirfus.dc  Gd.in 
fltum.de  voluit Anch.d.conf43i.Gram.confz8.nu 
I.dc  fcnGr  egregius  Menoc.  deaibit.  iud.caf  j 87.  nu* 
}6.  dc  diximmnipra  Utms  in  quinta  conie^ura. 

Erfiprotocollu  flue  inibrcuiacura  non  producat» 
^idc  allegetur  tipfiusamiino,  tunc  pariter  prarfuinimr 
fairum,namil1io  pr^dida  non  probetur.S.H.inauth. 
detabel.Bald.inl.Cantus.col.z.poil  prin.verfitdm- 
ftrumentum  fu^fhmi.de  Icnat.  dccif  Pedem.  1 17* 
nu.11.Nat.conf.d33.nu.  I9.ltb.3. 

Illud  ifi  inrcliige , vt  hon  procedat  quoad  partem 
i4  pertinet,  fadq  nonfpcflarcuraminibreuiaturatge* 
rere,i'cd  foiu  conm  notariu  locum  habet:vt  per  Bal. 
in  rub.C.de  Gd.inRru.nu.ac.  Lanfran.  dc  Onan.in  c* 
qm  contra.nu.11  .dc  proba.  Cagn.in  l.fi  librarm$.nu. 
fo.de  3 1 .ff  dc  reg-iur.Rip.in  L admonendi. nu.  1 49.C 
dciucciu.C^hal.cdfa87.nu.3(S.iibta.lcdhociatMS 


Mafcardi 

infra  in  conclufione  inflmmenu  1 dc  concluGotie 
amilfio,  dc  conclufione  Notarius. 

AdhKcdccimoprxfunimu.  dc  inducitur  fufpicio 
J5fainratis,fqn  inflrmnon  continet veriflmiiiaivtrc 
fponlum  eflab  Abb.  in  confp9-  in  G.lib.  1.  vt  dc  pia* 
cuit  Cur.iun.inconf  17-col.i.pofl  medifi.  nu.9<&  iii 
conf  i78.col.i.nu.i4.nc  ctiainfcriptfircliquitBald. 
in  t.rcripturx.num.d.C.dc  Gd.infhu.[>ec.in  conf  1 r. 
col.T  pofi  num.S  .vcrfnam  quod  non  pofTibilCydciii 
conf  94.col.i.po(l  nu.  x.verf  hoc  autem  eflinfblitfi* 
dc  in  conf  1 89.  coi  4.  verf  fecundo  ad  hoc  facit.  poR 
nu.?.dcinconf  399*co1.3.verffic  dt  concludit  Bald. 
poR  nu.8.quibusaddas  Cun.  mn.in  conf.74  - col.G.in 
prin.Soc.in  conf.zt.  inctp.  vifls  tcRam.  col.pen.  voU 
i .quem  fequiror  Tiraq.in  prarfar.  l.fi  vnquam.nu.  18. 
Cdereuocandonat.de  Maria.Socin  conf  5.num.9. 
vol.z.dc  in  conf  1 3. nu-9.de  in  conf  86.nu.  i6.co.voL 
dc  Crau.in  conf  i;4-num. 3d.de  Ccphal.in  conf  z$7. 
nu.z  I . vol.i  .dc  in  conf  ni.nu.  39. vol.  3 • 

S6  Primo  amplia  neduin  procedere  in  infifo,  f fed  dr 
in  qualibet  alia  feri  prora, vi  in  hbrisrationum»vt  ob 
fctuauic  Alex,  in  conf  8^  coi.  KVctl'.  piatterca  d.fcn* 
tura.nu.;.lib.7.pernot.inl.ob  carmen./.ti.ffdc  te- 
ib.de  in  c.quia  vcri  (iimlc.de  pra:rump.dc  retere  Cra. 
inconf^  i8.in  prin. 

37  Vndccimb’pra't'umimr,t  dc  inducitur  furpitiof.il* 
flratis  ex  co>  quod  in  inflrumcnto  fint  appolita-clau 
fulz  nonconfueca;,dc  tnfblirx:  vt  cenfujcBald.ini  li 
quis  fiib  condirione.de  ibi  glo.ff  dc  condit,  inflir  qiie 
Ruitur  Dcc.  in  ccx  part.nu.37.de  referip.  dc  M.tifir. 
in  rub.C  deprobat.num.36.1dcm  cauir  Bal.  in  conf 
3 1 i.vcrf  oCtauoarguitur.lib.}.  Dcc.  conf  399-num. 
g.Curt.lcn.conf  j j.m  nn.  Rolani  Vali.  conf  i47-nu. 
57.de  feq.lib.z.dc  laJc  Prata  conf71.au1n.11.inuc 
confi.cnmin.lib.r. 

Duodecimo  prxrumimr.dc  inducit  fufpicio  ex  in 
^8  folito  modo,  t dc  Rilo  Notarii  in  rcgiltratione  fenta 
lO-  vt  noCrau.in  conf  z8.mi.5.  dc  ScK.iuo.conf  pen* 
nu.rd.voLzCeph.inconf  i87.nu.z6.vol.z.  vbialios 
adduci ti cui  taucne ca,  q animaduerfa fUnt  a Dcc.  in 
c.expar.nu.  ;o.  dereferip.  vbi  inquit,  9(1  rclwptum 
principisefefle^ati r6ne  dc c6i Iblo, ont pfumprio 
falfttatis,dcl'ubditmdicdpofrerciiccre  libdlti  forma 
tQ  c5cra  fhium,dc  confucrodtnS  curic.cx  notatis  per 
Ang.in  l.i.ioprin.fF-dcoR.afrefdc  fequit  Rip.md.c. 
ex  part.nu.31.de  Abb.in  c.ex  par.il  a.dc  oiB.dcieg.de 
cidic  <V  psMlegia  tollens  ius tertii » pnrfumit  priina 
facie  uirumiqapnnceps  nonfoletfimiliapnuilcgu 
cdcedere.dc  fluitur  Rip.vbi  lup.  vbi  alios  addiicir. 
jp  Dccimotertio t pntUirpitur,dc  inducit  fbfpicio  fal 
firarisex  dilTimilitudineaiAaminis  in  cofcclionc  in 
hfomm.*vrnoc.Spcc.depba.in  Si.  videndu  rcflar.nu. 
x5.de  iaCprobauitin  coi.  i68.col.z.m  prin.vot.4. 

Decimoquartb  prxfUnmur.dcorit  liifpiciofalrita 
49  risex  eo,  in  margine  inRminenri  aliquid  fic  ad* 
ditum  magni  pnetudicii: vt  confiilcndo  fenfit  Anch* 
in  conf43r.f'ubnu.z.verfdcfcendoibi  cnimintcfla 
menti  apolhlia  fuit  additum  iegarum  m.ignivalo> 
rivdc  tenuit  etiam  Bal.in  l.f!  vnus.C.detcfla. 

Et  eo  magis  procederer  hcc  przrutnprio.de  fulpt* 
do, fi  apoftillaeflct  feripra  manu  aliena  ■ vt  habem* 
ab  Abb.mc6f.io.coI.z.lib.z.dcinc6f34col.z.  vol. 
i.qui  fequutusfuit Cra.in  c6f.88.nu.7.deqiio  merm 
nimusfup.in  z.  pr^ump.quoddc  placuit  C^phal.  in 
conf  3 38.nu.3z.voi.3* 

Amplia  procedere  dtnapoRtliaeflct  eiufHCma* 
nustdc  atrTamenti,fed  th  fincfblfniiare  i iure  requi* 
fita,nemp^  9 notarius  non  arteOaret  cius  manu  fuif 
fc  feripti:  qa  ranc  dt  redderet  fufpc£lfi  de  falfo , rcRe 
Cur.iun.inconfi45.nu.17.  dciardtradidimiisiup.m 
c6cl.ap<^illa.dc  tenet  Ceph.inconf338.n.7d.vol.3. 
41  Dccimoquimdt  prcfiimitydc  orif  fuCpicio  fillita 
tii  cx  €Oiq>p«  cindiicripciqam  Rue  loRfm  nafeitac 

giiqiu 


Deprobationib; 

' diucrGtas,vcl  repugnantia  fubnidalis ; vtfiiit 
oofeniatG  3 Bald.  in  l.cum  proponeretur,  ff.de  lcg.2. 
CUI  acce^r  Afct.in  conf7-quoslcquit.  Gram.in  cef. 
34-nu.  j.C«ph.in  conC  i87.nu.i  k<Sc  14.  lib.2.qui  ad- 
dumetiam  Ruin.  in  conf.i4p.  num.aj.lib.y.Nat.in 
*oni.r4y-nxi.y.Iib.a.&Rim.inconf.iji,nu.d. 

. ^^cimofcatdrfprxfumif  &oriturfufpicio£iI/ita 
fisrf^n  feriptura  n6  ftieritlcaa,&  publicatarvtcSful- 
fusrndit  Ana.in  conf } j.nu.  ?.poftBar.  in  /aliud, 'in 
auth.de  tabd.&  fcqnit  Ccphan  c6f.  4op.n.i8.vol.3. 

Decunofcptiino  pfumit,.&  ori  t fiifpido  Alfiutis 
ex  rafuta  in  loco  valde  fufpe<ao  inllfi,  t vel  bullc.vt 

‘ induceret  equiuocationcnoB,fcu  dicionis,  qu*  ha- 
beret vertereanimii  lapicntisindubiratione-vt  colli 
gimusextex-mcintcr  dilcaos.de  fid.inftr.&  in  c.cx 
Jiteris.c.n\  abluit  Anch. in  c6f.4;i.n.j.  ficq;rSd»t 

Bal.inc6M44.  AdeuidcnriiptarniiitcndG.  vol.  lAc 
, «didit  Lanfir.Oria.inc.qth contra  de ^a.in  c9.de 
ii)ftr.rf)dnc.nu.4i.Soc.iun.inc6f.4S.nu.r.Ii.3.Gad.in 

trac.de  malcfi.tit.de  fel.n.y  .vcr.iig  no.q?  ralura  Alb. 
in  ^nfipp.na4.  & alia  refert  C?ph.  in  c6f2*7.n.;8. 

44  pccimooOauopruminir.tdc arguitur faJfitas,qh 

icnpmra  n6«ft  inucta  inter  fblitas  (ctipcutas  notari  j> 
ju  di  Jtit  Caftr.rn  l.c6traaus.n.  j.ini.  Cdc  fi.inftr  fe- 
quitParifTc6f27.n.7.&  i4-voI.2.&Gram.  dcc.ro6, 
***M*'dc  alios  refiart C^h.in  conn409.nu.2p.  vdh.4. 
^lod  fiqs  plcnccx  iftis  plumptionib.falfiratcm 
4^jPbare  volucrirtex  duob.  liiprafcriptis  ^fumptioni- 
bus  id  comode  ftccrc  poterit,  vt  no.  loan.de  A naan 
conn49.qa&fcquirtir  Crau.  inoonf.i  34.  nu.3p.de  in 
c6|.73.n.22.&  idifenfiriaCin  Llicet  Imperator*  n-p. 
de  iM.  i.&^bauit  ct Ccph.  in  conf-287*  nu  4o.  & in 
conf  j3s.no.24.vol.  in  conf.409.nu.  74.eo.vol.t. 
46  qwd  atnpiia , t vt  ex  hmoi  probatione  fal  fi  per 
coic^rasprtlirqstorqucri  vtoblcruaril  cfti  Math. 

• ab  Am.m  cdft.NcapoalcfUf  rub*  j9.It.  j.n.4-p  l.fatis 
npotc.ad  l.Cor»dc  fiir.de  voluit  Bal.inl.contraaus. 
Cdc  fidjnflr.de  coitcniGt  no.p  Bal.in  rub.  Cco.vcr. 
.ne  G.vbi  tenet  q»  qh  eft  aliqiu  liilpicio,dc  veritas  ver 

47tct  in  dubiG  cx  aliqua  ceicdura  ,ttabell^ocf^ctro^ 
quendusqudrcquitPcan.Mar.indpc.  IWph.  i^n. 
6.par.a.vbi  ct  ide  jJcedere  ait.fi  aga  t ciuiitter,  gfpdt 
couiudeuenirj  ad  rorruii  fecundu  Bal.in  l.ficur.C. 
de  falCA  proamptiationc  tenet  Bari>.  iqfipH44.vqI. 
4*^ptot.dcnu.  «4-inquit,tqd  vbicunq,-3fiuilisba- 
bet ann<;jcum  deliOum  , ninc  in  caufa  ciuili  admit- 
nturtonura  per  tcx.fing.in  &r.dc  ddpof.de  cxalijs. 

CQ^NCLVSJO  DCCXLl. 

argvmentvm. 

FalGtas  in&rumenci  an  probetur  per  tcftcs. 

;i  V M M A R I V 

t Taljhat  infirtmmti ptr  iiHti probari pouji. 

' , qtt^uoryvtlfaltmtmups. 

Fallfitas 

prmb.Ceo.  idc  ttadicum  eft-  i Spcc.  co.  tit.  dc  nbat. 
»n  /.vi^dQicftat,n.2S  .fic  q riidir  Bcrtr*  in  conf.3  2. 
nu.iain  5-par.voI.2.idcm  placuit  Bal.  per  illGrcr. in 
ccum  lo.hercmita.nu.  r.dc  fid.infirum. 

* IntcUigeillud  tamen,  fvr  debeant  c5otrrere  qua 
roopycl  fahem  tres  tcftcs  ad probandum  ftlfum  inr 
TOnienram:quia  MDcioribusnSporeftprobari*.  ita 
^luitBal.inconl4oj.incip,  quod  non  ntfufttcicn 
*^u.i^ol.y,pcr  J.in  dxtrccnd{s.C.dcfid.inftr.  dc  /. 

**»vcrboflim.mftiLdcinutii,/lip.  '• 


Conci.  DCCKLU.  6 

C O ^ C LV  S 'l  O DCCXLl  l. 

ARGVMENTVM. 

FaHitas  in  vna  parte  inftrumenti  an  faciat  ^ 
prxfuroi  cotum  inftrumentum  falfum* 

SVMMARIVM.  i 

t Rallas  in  vna parttinjirumiti  prafumifat^MumiH- 
Jhumtntum falfum. 

2 Falfum  pra/itmitnr  totum  injtrumentsnnji in  vna partt 
falfum fi , etiam Jifalfitat  efitin  verbnmuneiatiuu, 
vtsn  appoJUione  Ipci.  InteUsgt  vtfw-  3 • 

4 FalfumrtddSyij pfunutur  totum inf  hn  qUfafiaKotn- 

mijfainaliqua partejitex dolOyiy^aUtta  ‘‘P^arif. 

5 S/ phtra  funt  Capitula  in  jhquo  injiro  ad-muictm  fcpar a 

ta,ftffias  timijpi  in  vko  ni  reddit  falfa  alia  capituu^ 

' 6 FAfitatf  nonefleoimnifla  vitio  Notarff  mptititir  iy in 
diftinCfe  falfum  in  vua pari» non  fatit prafumi M ali/f 
partibus  ettamfaljum. 

7 F^l/ltatquando  tfitireafubflaniialiainflrutntnti  tunc 

etiamjinonjutomfnilpt  vstjo  Notari/ , tasnentotu  in‘ 
frumentum  redditurfilfum. 

8 Falfum  no»  reddttur  to/dp  snjfrumentttm , quando falfi 

tai  intjlsn  aliqua  parte  eaon fib/iamiad. 

9 Varsttas  ttum  in  urcumflantys  nocet, quando  materia 

tjl  valde fufptilM. 

10  Fafuns  totam  snfirutstentum  redditur,  qttandofalfiat 

e fi  firca fubjiantiam  tugoexj  de  quo  agitur. 
i 1 Quandoineodem  snftrtanento  funt  plura  capitula  ad  in 
uicem fiparata,  CT falfias  eft  commiffa  in  vno,alia  capi 
ttda  remanetfalua,ix  illud  vitia},  p falfum  probatur. 

1 2 VbUf  refcripitsm  fubreptitium  esem  aliquo  articulo  ftpa 
l^ytuncaliui  articulus  non  vitsatur. 
ij  Quasfdoc.tpststla  funt  connexa  ob  falfstatemeommiffam 
tu  vno,  reddutstur  etiam  ali*  fatja. 

Falfias  eommsjfa  in  vno  eapitulo  aenfetur  tomsTssfja  in 
omsubui,etiMnJs  ejMssla Jsnt feparata. 

X 5 Falfum  tf  totsUit  injtrumentuns,  q scando  falfias  in  vno 
capitulo  ejleommijfd  vitio  Notarq. 

X 6 ExfalJstaUinvnocaostulanan  redditur  totu  inf rumen 
tum falfum, qssando  alsquo  modo  eorfiit,vt per  Cftnfcf 
fimempartis,  alia  c^ittslaeji  vera. 
t7  QtjandovtMparsinftrtsmetmtJi  fufiBadtfalfo,tuts( 

■ non  redditur  fieSpedia  altera.  . 

1 8 Falfum  non  prafumstur^otum  inflrursusttum , quando 
pars, contra  quam  prodsentur  tale  snjirumentam  pro 
partefalium,aceeptat  ilhtd ht partibus  non  fdfis . 

X p Quando falfitas  tjl.  circa  accejfaritan,vt  circa  patnant,vel 
fd(suforem,tuncs»QnvitsaturinJlrumtntttm.  * 
30  Falfum  non  redditur  totum  snfihn , ex  factate  partis, 
quando  per  eontumaesam  Notariuf  fisiteSdemnatus, 

21  N on  vitsatur  totum  ss^rstmitum, quando fafiasefhs 

modico  sn  aliqua  esui parte. 

22  DiSlii  tefiisji repersi  fc^um  snano  sss/nsmo  totS  vitia}. 

* Pii  1 i'iril<i  invnapartcinftfi.tfadtpfmnito-  . 

^•'*'**'‘*^*tuminftfmfalfuin;  vt  tenet  Inn.in 
e.frarcrniratis.dc  hzrcc.dc  in  co:u  in  iure.inri.de  ofit. 
ddeg.&obfenuuitCy.inl.ri  cxfalfi%C.dc  ttanlac. 
dequocc  Arichan  c.fi.ja2.gl,dc  vctb.fign.quosicq. 
Ror.in  dcc.2i7.nom  qualiicninantiq.  alias  3.dcfid. 
inftr.Idcin  placuit  Fci.ind.^Aarcmitatis.coLj.  Bar. 

* dc  * coircr  .'ilij,quosfcouit-dt  laf  in  dj.fi  cxfalfis.col, 
fi.C.dc  iranlia.vi  Mil-in  fijoxcpcn.  in  vcrb.inftrin. 
Batba.inconf4y.nu.y.voI.i.Corn.in  conCdi  nu.zj.  . 
vol.  j.fiaLin  conf  28.fubnu.2.vctf.itCiuftru.falliun. 
vol.iidcxnconr.6d.nu.].3c4.vol.J.  Bal.inc.cu  adeo. 
nu.Solcrcfcrip.dtCseph.inconCjjS.uu.yd.vol.j^ 

% Primo  amplia  conci. locu  habcrc.tdifi  falritas  cf 
fet  in  vcibis  cnGciatiuis,vun  appojiciohe  loci>iqua 
faafi  eftinllf  m 1 vcl_in  aiianarrationeiaa^  abjpfo 
aotaxiol^i  tunc  Ciplumuur  totu  inft^  falfuih:  tc- 

cundum 
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. ' lofephi 

cnndfi  Inno.irt  cG  in  iur.arca  fi.dc  of  dcleg.cut  «ccc 
dit  Arch.in  cfi  Papa.dcpriu.in  6.idc  fcniit  Alo-in  d.’ 
l.n  ex  fain$.col.fi.vcrrcui  adde.  C.de  traniac.&  coin 
probauic  Fcl.in  d.CjfTatcniiuti$.col:}.dc  ha»:ei. 

I InteliigashitncamplrationSvciacfre.tqn  verba 
narratiua  ciTcnt  qrca  lubdanti  j inflh,  Vc  arca  loc^, 
tfsivcl  rcHcs;ali4s  fccus:  ita  declarat  Rimin.  in  d.l.it 
cxfalfis.col.aAc  Doui.inc.adlcnpturas.col.2.v.dift. 
& alTcFuit  io-de  Aiuta.in  d.c.fraternjtati$.col.  i . 

Primb^cUm  limiccsi&iotclligasconcl.^ccilccci 
qn  falfitascbinida  in  aliqua  parte  in/lfi  Iit  cx  dolo: 

4 k malitia  notanj>t  quia  tunc  cotu  inArin  prAfuiiiit* 
& redditur falfum.-vtl.  fi  aliquid.  C.  dcfulcepc.&ar- 
ca.lib.io.&l.iiquiscx argentariis. if.  i.tF.  dc  edcn.iSc 
docuit  Bar.io  d.l.  ii  cx  fallis,  nu.tz.  in  primo  rncnib. 
diA.C.detraniaA.i&  ibi  Aug.3c  Pau-dcCail.&  Uf-vj 

• dicit  hanc  * communem  opin.&  dc  eadem ' coi  a tcc 
/ ftatur Bercran.in conf.14fi.col.}. vol.).  k in‘conr.78. 

col.r^  fcq.  V0I.2.  Iino  ncdiKcdditur  totum  jnftfm 
falfum  t fed  etiam  aliainAiumcnta  ciufdcm  Notani 
prxltimunt  vitio  falfitatis  laborare:  Tecundu  jGram. 
f inconr.ciui.dd.nu.;5.quodtavf  durum, tcuu)  Apin 
la  fuit  capitula  in  aliquo  in  Arumeuto  ad  inuicem  ic 
paraiaifaliitascommiilain  w^o non  reddi tfalfa  alia 
capitula:  vtper  Bai.inconf.zz8.nu.a.vol.a.dc  dicetur 
inAa,&  contra  Gramm.exprerscfcnluidcm  Bald.in 
conf.6d.fab  nu.4.vcrl.recundoca{u.vol.}.vbi,iaqnit> 
quod  niqArumcntaiunticparacare , locoiSc  tcnipo- 
teivitiatuttanrummodo,quod  fallum  probatur,  dp* 
ncc  Notarius  ab  oAirio  dciiciatur. 

Secus  afit  11  vitio  Notarii  non  eflet  comniilTa  falfi 
6 rasitna Ampiicicei r& indiAindc falfum  iii  vna  p.it- 
te  non  facit  ptxfumi  in  aliis  partibus ct  falluinnuxta 
fuiam  gl.pen.inl.^iC.dc  vcccr.iur.cnuclcan.idcm  tc 

• net  Bal.md.l.iiex  falfiSiCir.A.&  ibidem  dc*cCMtte 
iVanir, illam  fequendo  Aret.  & idem  Bal.  iu  l.z.C,  do  • 
fidcicom.libcrta.&lacob.  Butr.inl,licxfallis.Sc  FcI. 
ind.c.fraremiratis.col.4-in4,fallcn.dphxrct. . 

y Sttbliinrrarc  potens  i Aud,t<jnfailifascAcir<;afub 
Aantialia  inArumcnthiuncenun  cci^iniinon  iiccO' 
initia  vitio  norani.tamcutQcuin  inArumemu  reddi* 
turfalluniivt  notat  Bar.ind.l.ex  faills.num  iz.ina. 
nicmbtodiA.pcraiuh.vrptoponarurnoin5lmpcra- 
Toris.circa  pnu.<Sc  per  tiot.in  l.fi.lin  A-C.  dc  vacr.iur. ' 
cnuclcan.&  fequniir  Paui.,CaA.i;ic6tif.zo2.voI.2.dc 
in  d.Ui  cx  filiis. vbistiam  Alcx.col.pai.in  A.Sc  feri- 
bentesin  d c.iraternitarisidehxret. 

B Sccun^  limita,vr  iecun^ibi  non  vendicet , f qn  . 
falAt.as  incA  in  aliqua  pane iion  fubAariaii,  vdutrm 
dem  on  Arat  lonc  a li  cuiui rei,  d c qu  a coAat  dc  corpO' 
re;vt  vnanimes  tradidere  Abb.&  Fcl.in  d.c.ftarcrni>- 
tatis.fic  Pau.dcCaA.in  d.l.fi  cx  & lafibi  Jn  v|t. 

col.3c  Ant.dc  But.in  c.cu  c4m.in  fi.de  p;  oba.q  dicit, 
rpii  Notarius  vcl-rcAisdicatfalm  inco.inquototusr 
' icicardo  116  verrit,  kdiniist  qrSipQm  ciicuuAanti 
vclutifidixiflcrTPecni&filiusMartmidctaiipatoch, 
&;  hoc  Iit  £iltum,n6  per  hdc  inilfm  redditur  fallum. 

9 Pumo  iAud  inteiligcsnon  procedere,  tquado;ma 
tcria  clTct  valde  lufpcda:nam  tunc.varictas  etiam  iu 
ciroinAanti^4nococutcAcSoc.iuii.confzz9.priin9 

afpcdu.  col.$.vol.z. 

Seca  do  loco  iiitcliigdc  & fuWimirarc  poteris,  qn 
falfitasiliccrnb  fu  cii  ca^ubAanri.-tlia  ii)Ari,fir  tn  cir 
loca  lubAaatidnpgocij.dcquoagit.  j cicni.m  runcctia 
tcddit  lotuin  inltfm  flllunl:it.^fvnfi^  Bat.  in  d.l.fi  cx 

• iains.il;  I z.C.  dc  trjiac.fic  Bal.  c.iuiu  tcliqt  iq  qof  66. 
fubnu.^  yql.}.  & ,^idcrcGangniil.  ind.firatcrnir. 

_Tcr:ioprimarioloco|imitJt  cblicl.  vtn6vcrafir> 

qn  clTcni  in  cod£  infifo  plura  Icapitula  ad  inuice  fc- 

I I parata, & falfitatcAct  coniifla  10  viio-t  Naalia  qapl  - 

tularcmanSr  falua,(Sc  vitiat  tamummo  liiiid,  9 xb4 

lur fal fum  : ua  ihouuit egeegie  Bar.  m u.l. fi Ot  falfisi 

invlt.racmb.dilLdcBal.a(rcnfitinoOf.ii5.uu.i,v.pli 


M^fcardi 

2.9eroblcmaiicrcAng.Pau& Afcx.Ind  l.ficxfal-  • 
As.idS  valuit  Ant.dc  Brft.in  allcg.c.fratcrnit.itis.col. 
a.dc  hxrcr.  dcibi  Card.  coi.  z.  ncc  id  pterijt  Lanfr.in 
c.qihconrra.col.to.dijdcinAristrac.dc,pba.  & Ale 
iciipru  rcliquitin  c./i  ad  Icripturas.  in  fi.9.di  A.  6c  irar> 
ditBarba.inrcpc.nib.dcrcrcrip.in  cIcin.col.t^.inlN  , 
iz-mili  dcreiaipto,  dices,  t <p  vbi  cArclcriptu  fiibrepti-  4 
tiu  cu  aliquo  articulo  icparatp;nincaliuarriculu  n6 
vitiarirad  9 tcAac  I nno.in  d.c.ifatcrnitatis.  P 1.  fi  cft. 

&ibl  Bal.Cdc  cond.ob  c.iuf  N3  torfiintinfirumSta 

3U0C  capitula, l.lcire  debemus,  dc  verb.  obii.  & tenet 
.rct.in  rrad.Malef  in  ver.falfuio.col.z3. 

X 3 Secus  fi  capitula  eflenr  connexa , t nana  ?rmnc  in 
vnocoinmilla  falfiratercddcrcnrurctalia  falfa  ;‘ira 
prxeipit docendo  B.ir.  iii  d-1. 11  cx  nu.  12.  & ibi 

alijlcribcntcs.  &confirmauitLanfmh  c.  quoniam 
contra.de  proba.in  tir.de  inAm.ad  quod  cfi.i  rcfpon 
ditimerrogatusAlcx.inconf.iii.nu.j.vol.j.  » 

14  Contrariuin,t9  etiam  ficapiriila  linrlcparara,fa! 
fitas  comilT}  in  vno , ccnlcatqj; cdmi Aa  in  omnibnsi, 
fcnlit  Arch-inallegrC.  fiferipturas.  dc  clarius  ibi  Do. 
9.difiin.dc  Pctr.de  Anch.in  d.c.fraremitatis-col.s.de  • 
hxrct.dt  Arct.ind.I.ficx  faIfis.C.derrait(ac.idSfcn- 
fit  Bal.in  conf.(^.nu4.vcrr.aut  ruperpIurib.difTcrcn 
tib.  vol.  },dc  Soc^n.in  ephf  4 1 .nu.4.  vol.z. 

HasdiAenlloncs  llc  velim  tollas , n3  aut  illa  falli- 
1 5 tascA  cdmifla  vino  NotariiJt*  tunc  totu  in  Af  m f A 
falfum,»  (i  capitula  Ijnt  feparata:  vt  colligit  cx  nor.  ^ 
per  Bar4i>d.l.ficxfiili$.vbiin  i.mcmb.diAindlionfs 
qrtt,an  fal  fitas  prouctiiarcx  virioNotarij , fc  tucin- 
diAincl^  tcnctcotum  inArm  vitiari : fi  afirnon  vitio 
ipfius>ponitaliasdiAinflioncsde  capitulis  fepararis, 

& id  faciunt  alii  ibi  fcnbences,  quapropter  qn  vitio 
Notani  non  cA  cdmiAafalfitas,  ,pcedtrprioropinio. 

Sublimita  ill3  poAeriotem  opinionem  non  proce 
dcrc,qnaliquomodoc6Aarct,purapcrconfcinonc  . ^ 
16  partisalia  capitula  efie  vera  .-fruc enim  cxfaillratc 
in  vno  non  redditur  totu  inArm  falfumraudore  Cy. 
in  d.l.fiex  falfis.iii  poAremisver.5tSal.coI.pcn.in  fi. 

&.  ibide  alii  lctibentc$,5c  Imo.ih  l.i.  S.fiquisfimpli- 
citcr.col.fi.ir.cte  i^ccb.  oblig.idc  voluit  Bertr.  in  conf. 
a48.'col.i.vol.3.^tin  cqnf.78.col.z.volum.z.3ctenet 
Bal.in  cof.zzS.vol.z.idb  fi  apparet  aliis  pcobationib. 
Quart||^ipuc  limita  cdcl.qn  vna  p^dTcrllifpe 
17  faffi?  t ni  tunc  no  redditur  (ufpe^.i  altera  j vc 

' tcAaf  Bal.in  Lferiptura.  in  fi.C  de  fid.  inii^  & tradit 
Mil.in  repm.irf  ver.  inAFm  fi  cA  ,p  parte  fzKum , vcl 
,pccdit  in  falfo  veroifccuspfumpto;  vt  no.Iac.Burr. 

& Bal.in  l.iubcmus.C.dc  reAa.5c  laS.Sc  Rim.in  d.1.11 
■ cx  falfis.C.tlc  rr51a.9&  placuit  Bal-1 1. 1 i,C.dc  fidei. 
lib.&  in  l.fi.C.deedi.dai.Adriatoll.ia  40ppol‘5c  in 
c cfiadco.co!.i.dcrefcr.Abb.5cinc.exIitcnsinfi.dc’ , 
fid  inllr.arq;  Bcrtr.I  c6f.z48,col.3*vol.3.  Arc.in  c.  in 
nra  coI.4.de  tcAi.  5c  Bal.in  c.cu  adco.nU;^s.  'derclcri. 
x8  Qnint61imirat,vtn6|pccdat,tqnpars,c6t.^  ,pdu 
citralcinArm*  ,p parte  falsQ,  acceptat  illudipanib. 
no  fallis:  cucncmpc  probat  in  partib.accepiatis:fi^ 
Riin.id.I.cx  fallis.  C.  d rrafa.fit  ibi  Bal.  5c  laf.dc  £cqt 

Fcl.in  d.c.Frarcrnit.col.4.BaI.qu6qiinl.ii.G.defalf. 

Scxr6  limitanda  coud.  qn  falfitascAdrc*  accef- 
X9lbrin:tvrcircap?n5,  vcl  fidciullbre:ctcnitntuncn8  < 
vitiat  rotu  infirmiaq^idrc  Bal.in  I.i  i.C.dcftll.pcrU 
lA  icx.5c  fcquif  Fcl.in  d.c.fratcrnitatis.col.i.5c  Riuz. 
ind.l.ficxfaUIs.col.z  5c  fcnfitgl.jnd.l.i  t.G.dcfidn 
‘ Septimo  limitaf,vt,pccdat,qnnotariusdcTlla  fal 

20  fitate  eflet  condenatus  prxlcntialitcr,t  Iccus  torct  (i 
pcrcontumacia  fuiflctcondcnatus:qin  tunc  cx  falli-  ; 
la  te  partis  non  redderef  totulallum:vt  declarat  Bal. 
in  Lvlt.Cdc  fid  In Ar.  Dcrl.fi  idco.ff.  dc cuic-ad  quod 
conliilas  Riini.md.l.iicxfaffiscOl.z.Cdc  tranla^ 

21  Octauo  limita  condihfam,tqnfalfitascflctImo 
dico,gaiuc  totfl  no  vitiaret, vtcxplicauii  84- , 
adeo  nu-j.dc  rdfcrl.p  arginl.fcio.lF.de  in  imcg.rc  Ai* 

Primo 


De  probationih.  Concluf.  DCCXLIII-  7 

i dat  t ficjpinila  cflciif  Tcparara  fic  dmcri* : ija  mhU 
lon)im«falfifaic6nuftain  vDoficit.vttcftincawiu 

pcralHscapirulisnd  ^pbcnr.iu 

tifliinus 

tiffimu  icA^laudarrumm.  Pont.  Imun  c.natcmjia; 
tis.&  ibidi.Anch.  de  harerxx  co  ‘fdia«  t<  Ais  Icm* 
nerCr  voicfl : J vnicofunJamowo  inntf-itUfKili- 
ccf  iurouHuriiiurandi-  C.de  rcUib.  Ideo  dtitum  cios 


^ , Primo Aiblimiraf in  re/bb.  t«  «oro.o.  diclis  fi  rc- 
pene  falsO  in  voo  minimo  tora  vinaf.cxcvlt.9.di  A.  ' 
ftud  facrasiea(tdir.c.dun.dccnihiiomin*. 
aaimadncfvicfli  BaUnAccQ  adco.nu*5-dere(^« 

CO^  C Ll^S  ! 0 DCCXUU. 
AR.GVMENTVM. 
F^lumdidumicc^ibusin  vno,&in  aliqua 
^tefuicaalbiniscotumcxamcn  ^red 
dat  falfum.  « 

s V M M u R I V M. 

1 Fstfiim  diiJmm  s Ufhhm  in  vne,  in  sliquA  p4rte  fui 
iXMtmnis  totmmtxMmm  mm  ndJatfdfim,  nteprobnt, 

JV  F^fiAieomm^Mi^xmocMpitmloHfitapituU JintfiptrA 
* vt  ttfijusu Juptr  4^1  espituUinonprob  tnt. 

$ *^iammt^tsJrmptrt^xmiapn^Uvmcofumdeim49$9 
mmitituryfdbM  iurAmtHto. 

4 BxMnjmtotummbilprohstfufisMixiJptfj^minmbi 

mh  fapftuUtttX  in  frimit  utrum,  • 

5 V^sfimnmfifuttflyinMAuufkdicitttrfj^ut^uti 

7 Bm&m<tnJiiurtotunnx»mnyfitJiiimunap4rt»fU- 
Jmmdepo/iik,  Contrurimm  mu.9, 

^ ftffif  commifsiH  duurft  txjtmnstkmff 

iXduttrfistn^rilmi^utthmmm^utxAmu^Uouts 
rtdduntur  inauluix. 

toDiSumttJHiOon  rtprobatur,^uA*do  fdtJhMtffiitQm- 
mijd  /i^n^^t^fifftt^jfui*jjk,ncnnpiOtrtt 
tumutfumomto. 

ii  D^ofikoteftiiuonprchAi^^msndo  drturt/lmtix  fuptr 
quAui^tomrniffd  fUfus  mS^iaitnegpUumy  ^ qua 

txQ^adouftit^ammJpunitrt  promriutt  /iqxrom’ 
mhui^quAnt fmiffttwurra^stut^f»ymn  tommtfy 
fufdf  dnunfuutqt  ttium  ntn  ntttfarqt^Mii  nui  txa- 
mtutftui^Mn^QrUdiuafdlfum, 

mm^urffayum  dixit  im  primo  exMmmt,Mon  prr  hat 
prAMudiutJieuMdfx. 

Sabhmitatio  !;:?,o3.fu'^n‘^u^- 

datradira  in  menrSrcuocat,  v(  cdcIuHonS  non  dtiU 
mtl€,qux  e X illa  or  j turiiiibi  jdamus,  qux  i ta  feie  hir. 
Talfum  djdu  i tc^ib.in  vnoAI  altqua  paac  hii  caa* 
i miniSit  tocu  e&anVrn  reddite  faUtimincc  ^ barc.hdc 
copclunoniprobar.neccootcainSdusaurlor.Albe. 
* injdlex£)Uis.C.dciriiac.vbidc*c6i(cribcmiuopi 
nkmc  actcilat.idem  rciAt^t  fcquendo  Albe,  de  Ma 
Icttnluotra^de  teftix.7.  nu.6a.  id  ^rerca  tradidere 
BarAc  Bal.de  aliifcrlbitesindlilex  failis.Cdc<idC 
BaUtiinl. cerri  cdJi£iio.il,qtb.col.pe  ver.dccimus. 
Cii  ca.pe.&  inc.itcol.z.dc£onAlAc  inc.cQ  a^co,&o 
t .col.aa  V ^ rpfcri.  hdccaode  au^Clorttatc  hia  cAilr- 
maok  Abb.iac.).io  Me  fid.inib.  Hc  fenGr  dc  Card. 
ioQcixi.idn  6.de(eftib.itLd{  BaLinl.vIt  in  4.o6tra- 
ikxC4iccdi4bAdria.toli.3c  in  l.a.  Cdc  fidcicdibcr. 
dt  g<  nmpticiicr.ff.  de  verobL  vbi  It  Ang. 

ftlmo.col.ylr  Ac  idc&ai.in  l.fi  vcq^u.C.dc  hd.  ioftr. 
Circa  fi.  idC  qnoq;obfauauere»  vt  vno  yctbo  ots  cd* 
plcdar»plcd^}fi»,nuIio  penims  dincntiftcdcnbcn 
ta.cz  qootu  numero  pearteria  Ium  Bella  .in  dcctl'.47. 

c.(lad  laciaa.cu  q^ord.pAi  A.^cll.a  S.Gemi. 
iBCrac4leicBi.nu.i40.e(  Boflan  co.trac.de  teUib.n. 
5 az.Oidr.in conjC J7. dc dc * c6iopin.a«cftar  Alex,  in 

c6t.a7.an.S»vol.a.&  coCp/.voIti  ■ ft  Pziii*.  in  cBf  74' 

mkaj.vol.iAcmcdT.tr.nu.jp,  vbtaliosadducit.co. 
^ vol.iAcincdC  107.00.5  8.  caroL  >•  Sopiun.in  conii 
r 4te.ia.voi.zAc<ic*cdidicit£tMarllinring.7d.iQ- 

oij^ro.concl  Ac  BaLini^nh  j 8041^ 

. HScadciAona  panqgrauilTuDOcfi  auftorC  auAo- 
, aott^ocroboiaa  iicpria)(^  amplici 


.cetiufouHurifiurandi. 

debet  dici  voicu  arg  l.cu  ciolJ-d.  dc  arJilU  cdiir.caii 
dcmqjrationeni  adducit  Oldr.io  coui- 17»  iu  P*"*®*.. 
Secudo  amplia  locu  5x  libi  vddicare  fi  tcfttsdufi' 
' • “ - -u.fnd 


de  * c6<  cx  illaronc.qa  rdlriiurardiccrc  vcritatC  lup 
toraca.dcfi  in  cade  c.i  ftluiui  dicar*  iS  piurusortcii- 

d»t.3crcith«^€Pfob.  etGinaliqnodixilTct  vcriur5,vr 

Ij  ci  ihaliquo  foodi^o,vcl  li  veru  fuif]cr,nu  Iit  in  d-. 

Ia  canfa  fulcsadhiben4a,5c  »df  fitnut  Bal  fn  l.vlt.in 
4 oppollr.vcrfifi  <a  icffe  (ecus.  C.dc  cdkC.dm.Adria. 
tolle.  9»fi  tcftis in  vno  faliiis  cft,  intora  ci  dr  falfus* 

5 vcl  faUe  ficlulpcdusvtmhjl  orobet*!  qi  pjumscfi, 

. rtuepriusdcponattaliitm jioltea vcrudiuepnuiovc 

rfi,  & pofica  falsu  fub  ciuldc  iuH  vincolo,  n5  totu  vi, 
qd  idmifibilcvi(iaf.&  icnct  Arc.Tc.in  nra.col.j.vcr. 
vn  patet  cx  pimlTisdctcftam.  cr  Alc-in  c6f.44*c®l*5' 
vcrlni  C.X  quolurauir  vol.ixt  in  cof.iS.col.?.  vol-6. 

6 Tertio  anipliahh  veraeOccficl-t^fi  f^raselTctcd 
rpiftarmodico:qa  nihilomin*  rclupiu^hd^pbacvc 
pafctcxaddudoa  BiU  c^uadco.col.i.n.r-dercic- 

Qi»ari<>ainpiia,vt.pcedai,etJitcftjsignocanrerai 

7 vna  parte  depofuiBa  lallum,  f qa  nidc  lotu  examen 
c2f«lufalliim,etnoo  ptobat.NJtcfti'  nOdebetde- 
ponere,  nifi  id,  q»  nouit.  vcl  vidir.  ct  in  hoc  non  p6t 
pr«cndercigiK)rannam.  ca. horiamur,  j a^.p-  ceme 

cflinhircdcoffic  ddcg.tcncf  Alcx.jnconl.45nu.d. 

vql.a.ci(cquiiurSoc.iun.inci>nf  40.nu.i4.  vol.i. 

4 Contranu  f Icnfit  Balin  d.l-fi  ex  fa)  fis.  dde  triia. 

et  Ang  in  c6f.  1 9+.:vifiiprocclUbus  co) . a. ver.  i . i^uia 
r aifinis.ct  Alc.iol.‘'i./.lcd  li  inihinu.yp.dqvtrb  obii. 
Borinpraccrim.rir4efalllnu.i47. 

Vc{fi  ru  ptumtf  Icicterdepoluillc,  ccincufcqafti 
falsu  it£fca4tcrdixilJc,vr^o  Spcdcimfi.i  Ang-in 
lxaut.tf.de  pcthatrccr  Aierin  dd.iTslcd  fi  mthi; 
deye^QbI.ctlc.ln  nfa.coi./4cu:Ai.c‘a  ronede  quax 
ampliat.etcdprobat  Alc.iniiil,i.Ji.  fedll  mihi.n.eo. 

p i^iudamplia ^cdercif hfifalfiuiscircrcdmiiilx 
t dmoia  examinanoncici  dui&^lisf  ?porib.cre&  mtu 

* lomtuusattarexainiiiarioncsrcddirimialidf  vrcoiu 
l(4otcoaCor.iae6f.i97nu.t9.vol.i.pl.qf4fa,vci 
vatta.tf.dcxeftib.ee  clicct  c3cn4e  probar.et  fcq-Soc.  . 
iimJnc6fi4o.lub  nu.  1 4.Kcrf.  item  erii  ^ccdit.  vol.a.  > 

Sexto  amplia,  vt  vera  iit.  Bt  fi  falfiraaclld  c^nlfa 
in  vna  cS.qa  tuc  acreu  dUj^c  iuris  canonici  jeddif 
it  falfum  dcpoficu  m alta  d : ieaindu  ).2.C.de 
lidciciiberxr  m i.  fi  vxeri«.in  fi.C.dc  fi  Aiolh.  vt  tt  ce 

• fpoafitm  fiut  dTcder.de  Sen.in  conf.xc  .coi. a .in  fi. 

C6ciufiocadificainpliaxainucprimurtbilimtU'  , 

lodxeft,  tqD£xifitaictfcrc6initfi|upcoq'lirclhsc6 
feilus  ^'ctiDonrcpclIqrct  cuareftxorcooemptcaiu 
nBKprobarcfciuadkhbicd^areLiumi^nixt  dt- 
dt  lac  Gut.in  l. Lucius  tf4chi8,q  nocuu  uifami.vbi 
df,q>  fi  aliquis  incus  ctfa  atfiifis  aliqua  aifinicatc,qa 
nora,cr  mamfcfta  n6  repelleret eii  i ferendo  tcftimo 
nio  prome  iicoin  dusdcpdnencgacftathmtatciu  ‘ 
hmoi^cmifdo,ndtndusdi^ficrctirnmm>ltd^* 
ppm£daciu  puniri  poOicdccrimiaelUlliooai^^quC 
fcqAt  Ang.in  cAf.  i94.inct.vifis^cl}ib.  caulV.in  fi. 
col.2.e:  iaLinUj  cx  Cxlfis^iu.  lo.C.derraofa  er  A te4 
c6f.i<4.in£ip.vifochemacc.m  a.coi.vol.5.  afacit  <p 
nocatRo.in  cfir*l69.nu.J7»bi«<fi«*t»  ^ fi  rtlcnpttf- 
hd  in  1^  caufasaliquaBfaUatifim  a)u,tuperquibde 
pnacipalitcxfnndai  Papa  ocnx  fine,  non  uiuauscrc-. 

icriprum 


i^:izcd^b^Ci 


&n)>tlim;etadJucitLap.inaUcg.i4- 

XX  Scciincf6limiraBCcdctc,tqficircaft5fia:,fupqui- 
bns  cft  cflmiffa  falfitasarcfpiccrfit  n«otiu,dc  quo  agi 
tur  ;,qa  tue  penitus cfifcrct  c6mina  fal (itasi &:  dcpoii- 
tio  tcllisnfi  j>baret:iux.fniamlnn.incl.c.fhirernitacis 
' col.i.deffer.&  Bal.inJ.  ii  cxftlfis.coI.f5.vcrf.fcdqd 
intciH-C.de  trani'.&  Grat.in  c6f.74-coI.a.vol.  i.iccus 
4ut  fi  falsQ  ciTct  fup  drcunftJrijj  niillo  m6Yang2tib. 

' . licgotiu  principalcvttradidcrc  fcrib5tcs  in  d.c.fratcr 
nitatiS)de  haft.fic  placuitAnt.de  Butr.in  ccii  cam,  m 
fi.dctcitib.  ita  fenfit  Aret.in  c.nfaico.tit.in  IhTam  a 
. plCjiriiq,  confulcntib.rnlum  cft.vtab  Ale.  in  confisS. 
II.  IP.V0I.5.&  in  c6f.45.nu.  5.f  ol.4.Gra.  in  cof  19.  n.4. 
5.&  6«&  in  c6f 2 ?.m  fin.vcrf & fic  dato.  Dcc.in  cof., 
io5.prorchni.c'oi.2.pofin.z*.val.iimilitcrfaliiraSi  5c 
inc6r  ?4i.in  ei  p.artus  iiippoiiri  iiu.d.mi.a.principa 
liter, 5c  in  c6f  idj.in  c5  matriinoniali.nu.  if..  verf  ii 
fhilitcrfa|fitas.col.6.Pari.ic6i'.i6z.col.z.vol.4.Grat. 
inc6f.  1 52.col.fi.  vol.2.Soc.iu.in  c6f.  1 S9.C0I.6.V9I.2. 
B.ui.Tc6f  ?6.coj.i.vol.4GrS.Tdcc.4Z.&Tdcc.(5o.n.i6. 
12.  Subliinita  illud,  tqntcftisiurauififidcte  proveri- 
tatcfupoIbus,dequibusfiiiflccmtcrrosatus:qa  tue  fi 
' ftisfi  cbmiliflet  iiip  circfiilatijs£cn6ueceilaTii.s,ncc 
faclerib.adc3m,tntotucitiscxamacirct  niillu.&rcd 
deref  falsfi;ita  dixit  Bal.in  K.ub.dc’c6r)t>u.inueft.col. 
xin  fi  idi  tradidere  Inn.ScDoil.inc.fratcmitaH.s,  cie 

• harr.f^rndu  Alcx.inc6f.44.viib,3tdifcu(lb,poil  nu. 
d.vcri^tcrc^; V01.2.&  fcquitur  Cr.iu.in  confpp.nu. 
S.Scide  AlCTWnd.l  fi  cxfafi5.c0l.pcn.in  fi.  CdctriSf. 

r 1}  Tcrt*6limita,vtn6',pccdat,tqnfcilisnon cflcf riti 
examinatus,&  poilea  fit  roAc  cxaminatus>quia  tue 
fi  falfum  dixitin  primo  cx,iminc,non  per  hoc  prxiu- 
' dicar  (cCTfndo.-  ita  conliiltus  rcfpohdii  Bal.  in  conlil. 
404.prflfmittcnrfum  cft  ad  aiidcntiam.nu.4.vol.  4. 

CO^CLVSIO  DCCX-LIV. 

A R.  G V <M  E N T V M:  _ , 

• Falfum  commilTumcflc,  an  credaturaflere- 

tiinprayudicium  rctrij. 

V M M A k I V M: 

X F itis  fi  «iffirtnliflon  ertdu  in 

2 Cstrith  ad  in,icum?:uf>>,^aa tradit  ^Ibt. 

ini.vU.%  .ptn^.ad  finati/ponf.F tHtian. dubia  fiu 
i Polinuam  iut  tflacquiJUutn  parti,  non  tfi  in  pottpaitno- 
tqdjii  pratudtearf,  . • 

1 1 V • t.1 » v A praiudicifi  terti) , vt  fi  notarius 
. dicatfibricaiTcfiilfuni  inllfm,veliudcxmlifi'efnTani 
per fordes , ant  fcllcsdixiflcfiillun)  prccib  alicuius , 
Bitt.in  l.li  qs  in  graui.if.fi  qs  morieiis-ff.ad.iiillan.  g> 

. Bar.didfi*c6iUTcll’c3p^robatudixit Alcx.inl.lcicn 
dum.^u.^^.vetf.addetnil.ad  fcnatulc.Silla.idem  vo  > 
luitPau-dcCaft.in  l.Scia.tfiad  Vcllcia.Lif  in  1.  iufiur, 
randu.  §.  procurator,  nu.24.ff.  de  iurciur.c.ficut , vbi 
Abb.&  Fcl.de tdli.Anch.CDfi4.nu.2.Dcc. cof  i8p. 
nu.d.dt  g.Rol  i Val.  vbi  multosincandcopiu.citac 
. ih  c6f.  I d.n.7.ii.  i.quib.addas  Ale.  in  cof,  i Z4.qihabri 
,,  dc.mi.<;vcri'.circa  rnifcftcin,vol.6.atq;Fci.inc.ficu.t  • 
in  i.notab>dcre(li.jcinc.lita;as.nu.20.dcpra.‘fumpt.  , 
. EzhocBart.4>nuciaioi'tdubi3i  &c6truucriaiila 

• a . Alb.caurcla  t ad  infringendu  intlrm,^  tradit  in  l,vjf. 

S.pe  rf..idfcnatulc.V(dleia.fvtpollcclcbratuinlUm.  * 
hotariufi interrogatus. qd  fitVcllcianu.  qin  fincfci.it 
rndere,dc  apppiita  fit  ciauiula, muliere  fuillc  cerripre 
fta5,eocafu  inftrm  erit  irritum, &inanc.ni  hdccllc 
. fiilfiim  vf,fi  hoc  Bart.  di Auin4cquamiir.  n3  poftquS 
3 iuxcfiiacquifitum  parti , fnon  efiin  potrfiate  iionarij 
ei piudicarc, pollet. n.fimularelcuclcirc.qd  fit  Velle 
ianu  j vt  ei  noceat:  & ita  Ipeciatim  hanc  cauielS  oppii 
gnaf  Alcjn  d.l.icicndu.nu.2  j.vcrf  adde  tn,qi  contra 
praCii^ica. ff.de  verb.  obii,  ubi  dicu  Ic  tenae  in  puntiQ 
. iutts  cootta  Aib.  hocidC  tcfijrt » & lajuitnonuiiau^ 


lofephi  Mafeardi 


dignirttc.ij  dodirina  CIarils.&  Illuftr.Catd.  Alba.Mo.  te 
* fuis  dodlilliinis  IticubArad  Bar.in  d-l.fi  quisin  graui» 
if.fi  qius  moriens«nu.z.ff.ad  fenaculc  Syllania. 

e O W C.L  V S l O DC.CXUV. 

A R G V M E N T V M.  . 
Falfarius,an  aliquis  prpfumatur.  t 

' s V M M A R J 

I  Falfariit  nemo prafumitur  , quia  fRfiUu  indubiomn 
prefumifftr  hiji  probetur . ' 

z Prffumptio faljitaus  cejfat,  quando  tjftmui  in  tiuitatt,t> 
loto  celebri,^  injigni  , . ■ y 

I Error  potimwpfumitur, quam faljiiai , • , . 

4 Vbi  vtrba  pojfunt  trabi  ad  fi^um,  iy  non  falfum  ,fit  iit-  y 

terprttatio,qildd  non  commeant  Jal/ut» . 

5 Probatiofatji debet  ntcejpn  io  contludert , 

6 Palfitainonprifumituretjiriptruturfcriptunialitira 

notario, quam futritdtilum  dparubui,rujiex  alyi  at- 
cunjiantpi  prpfumjptio  infurgat.Contr.nu.-j. 

8 Faifaritti  prifuimtur,qaiapqua  'mjlrumtata  faiftptnit  ^ 
fi  bdbet,  niji ojlendat  a quo  babuerit . 

Qitanda  reperitur  pints  aliquem  res  furto  fuhtraila , tfl  < 
indicium  ad  torturam  contra  tum,  quod  ipfi  eam  furto 
fublraxerit,ni/i  doceat  q quotUam  babuent. 

IO  Quando  libri  bprtjis  rtptriuntur  penes  aliquem preejumi- . % 
tur  bareticui,  6*  pptejl  de  bprtjicohdfmnqn . 

I I Falfita‘stuneprffumitur,quJndoinadJufuntprfterni;f- 

f[  dibiip  fmmnitatet , • 

1 z Faljarids  prpjumitur  iejiis, qui  facit, quod  tx  fua  dtpojt ■ 

tione  veritai  no  appareat, fimimita  in  Ujlibui  rujikii, 
vtnu.xi.ly  inttOigtfVtibi.  , 

xqFalJitat  pjiimitur  in(efiibus,quinS  deponutverifimilij. 

1 5 Fal/itatts prpfumptio  ctfiat  in  ttflibdtt  qui  omnijufpicio- 
ne  careant,  rtiam/i deponant  non  vtrifimilia .'  . 

X 6 Fa^at  pfumitur  in  tefiib.  qui  deponiitfub  eodt firinone.' 

1 7 Factas  prffumitur  m tsiitbustqui deponunt  ea , que  t‘i  - 
dere  non  potuerunt . * . . * 

• 

* 1 r i M C ^ nemopnfumitut ; vt  fcripfcr 

1 clllcl . 1 gl.  & ibi  Dcc.  in  c.  accedens  .d 
cri.falf  dCfequiturMarf  mconf  5 i-n.  j 3.&*sefit  Sb^i- 
iun.in  conf  xy.nu.zp.yol.z.quia  falfit.isin  dubio  nu 
pncfumit,nifiprobct;vraitBaI.inJ.iurifgcnt.if.quoii 
fcre.ff.dcpad.& fcquitur  Soc.iun.inconfp5.num.z. 

2 voI.2.3t  maximitqncflcmusinciuitatci&jococclc 
bri,&  infigni, tunc  enim  ccflatpradihmptiofalfitaris,  1 
tcftc  Bar.in  I.no  cft  vcrifiinilc.ff.quod  mct.cau.&  4)- 

• b.auitSoc-iun.incof ip.nu.ja.vol.z.atqfClarilTMc''  ' 
npch.ifi  tradi.de  arb  Jud.calTjppdiu.  io.ccnt.4. 

3 Primo  amplia, vt  id  vfq;  eo ,pcedat,tvt  potius  pre- 
liima  tur  enor, gu3  falfidas.i.quoties.§.  tatudem.  ff.dc 
hxr.inft.qi  cenfccjbidem  Bart.albo  Upilio  figoandft 
q)CtiaconfirmauitBal.&  lo.dclniol.ibid.inprin.qd 
itiC  cx  £onfuleiuibus,6c  pro.‘itentib.pluruni  tradidere 
yt  Alcx.iq.c6f5  3.nu.(i6.vol.7.Bal.in  conf 244-lib.  1. 

'•  Cur.Scn.inconfi  5.Cur.iun.inl.qaccufare  col.fi.  C. 

dc  cdcn.Dcc.in  l.fi  libratiusdn  fi-de  r^.iur-  & in  c.  i. 

. coi.  ?o.dcprob.Cxp.in  crim.conf  3 i.col.Z4-  in 

coni.zi.nu,z8.3c  in  cof  s i.nu.3  *•&  Alcx.col^.  nu. 
S.Scin  cof  74- n.4!vol.i. 6cMcno.de a rb.iud.caf  qoy 
•-  nu.io.ccnt.4.atqiCxph.in  qonf3S5*nu‘.5i.  V0I.3. 

Sccu  J6  amplia,  vteo  vfq;  Coplufio  locfi  heat,  qS 

4 vbi  verba  pofluht  trahi  ad  ^sQ,&  no  falfa  fiatintec* 
pfctjtioi^inocotincat  fals^vt  colligit  ex  gfipl.  iu- 
tilgcnriu.S.qi  fcri,ihvcrbo,approbet, ff.de pati.  qu5  - 
ibi  ponderant  Doc.&  Bal.in  ], lmpcr.ff.de  ftat.  hom. 

6c  Sal.inl.de  tutd.C.dc  in  intcg.rcft.min.6c  fcq.  Aie. 
in  cOnf.70,fiib n.i.vcrf acccdir,uol.i. ccMarf  in  c6f  • 

5 5 i.nu.30.ctconf zi, nu.-7. t qa probatidfalfi d?r nc« 
cEffarioconcludeceivtliquetcxaddudisab  Alc-c6f 
74.I1U.  1 1 .uof  i.ct  laf  in  1.  i.nu.  x 4.I1  quis  ios  dicc.non 
obtgp.ctw^^,z5^.CQl,5.U.^.'§tinceCii>coI'4iib*3. 

Jcflio 


c 

de 
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Tertib  tmplia,  etiS  fi  reperiatar  feri  pmm  alircr  a 
Mtario  quam  fuerit  di^um  a partib.qu)  tunc  etiam 

4  mex\  pnefumif  falfiuSifnifi  exaiiiscircunfidujs  tal» 
nxfumpttoinfingcrctita  Bar.  fingularitcrdocuitio 
i^uotie$.§.i.fr.dchaere.infiit.&  notat Cvn.  in  1.  fiqs 
decario-Cdefal.  fic  St  animaductfiim  eft  ab  A ng.& 
IBar.in’4.i  .§.fi  quis,  ff.qnemad.  teft.  aper.  idCq.-obfcf- 
«uDitPau.de  Caibin  l.etrore.C.de  tefta.q>>&  placuit 
Io.And.in  addi. ad  Spec.de  lent.if.  vtaut.ver.  dcnoc. 
3al.voluitin  l.ne  in  arbitris.coi.fi.C.dc  arbitr. 

^ Contrarium  t vf  Icntire  Czph.io  conf. ; 3 S .nu.a  5 . 

vol.3.  vbi  multosallcgat,  fcd  fbrraflie  id  n6  probant, 
iquia  licet  norariusdebeat rm  de  iis tefiari , qua;  fiunt 
in  eiuspratfentia«&  in  alijsipii  n6 credatur,  vt  allc^ 
I>o^.Ioquuntur.tamC  non  dicunt  fallicatcprxfumj. 

% • Primoconclu.iiniitabic.tvtnonproccd.ir.qn  ali- 
qua inflfa  falfa  qshabercr penes  fc:tunc  ^fe^oplu- 
merec  falfarius,  nifi  ofiSdeict  4 quo  habuerit  I.maio 
rc.C.dc  fair.dc  hoc  idc  adiuuat  contex.  i n l.ciuile.C. 
deAir.dc  in  c.adfalfarioruinprin,  decrim.falf.vtte- 

9 netMarfiincdf. 5z.nu.35-ficHt{ttqfircperif penes 
aliqucresfuctofiibtra^a,cfiindiciu  ad  tortirrdcon- 
tiaeu>Aipreca  furto  (ubtraxerit, nifi  doceat  i quoil* 
lam  habuerit:  vt  dixit  Bar.inl.vIt.fF.dcq.  cui  accedit 
Ang.inl.a.dc  l.miiitcs,&  inl.fi.C.co.&  inl.ancilix. 
C.dciurr.cuietpcrfimilitudindilludfauct:  Namqn 
libri  h^refis  repaiuntur  penes  aliquSiprarfumif  hire 

10  ticus>t  A p6t  de  herdi  condemnari , vt  refert  graui- 
tcr,&  dofte  Ho.in  fing.fuo  ^i5-incip.  coipfo,  & tta- 
dit  Ma  rf.i  n d.conf.  5 a.nu.  3 3 .cuin  (equenti. 

1 1 Secundo  limita,  t quUo  in  aAu  funt  prztermi(Tx 
dcbitiT  ^blemnitAtes.quia  tunc  prxfumitur  falfiras 
audorcLuc.dePcn.  ini.  quemadma  verf.52.  C.de 
agrie.  & ccnfi.lib.tr. 

Xertio  limita  in  refte,qui  facit, ^ ex  fua  depofirio 

tt  ne  veritas  non  appareat,  t quia  tunc  prxfumit  falfa' 
rius,vt  voluit  lal.m  1:  i .nu.  1 o.tF.fi  ex  noxal.  cau.agar. 
qa  ei  occultat  cu  de  ea  intcirogaiusfiiit  ,veliurauit 
dicere  verO  in  tota  ca.ita  fcripfit  Abb.  t c.  i .de  cti.fal. 
nu.;.&  4-5c  dicit  fiar.in  auth.de  tefiib.pcrgl.ibi.BaU 
in  l.psby  tcn.C.dc  cpif.Sc  clc.&  1 1.  vbi  exigi  f-/. dolo. 
tf.dccdcn.5c  Menoc.de  arbi.iud.cdf  3 io.nu.i4c5.4. 

1 } Subliinita , vtno  procedarf  in  refiib.  rulhcis  talia 
deponcntibus,hanrporiu$prefumu(ur , iddixiOi;  ex 
rtmpiici(.arc,^a  ex  mAligniratc,  5c  ideo  non  pofiunt 
puniri  dc  fallo, ni  fi  proberurde  malignitate,  vttradi* 

’ tumcftabAng.ini  5Eiicctauth.dcte(tib  col.3. 

Quod  intelligc  locu  habere  inruflicis  fimplicib. 
^us  fi  funt  ia gaees prout  quidS  repetiuntur:  vt  tefia 
turgl.in  lanthlcta’.^.  de  rufii.ff.de  cx  cillitur. 

Charto  limita  ctia  locum  (ibi  non  venditare  in  te 
I4ftib-t^qui  nc>n deponunt  vcrilimilta:nam  ex  hoc  pr^ 
fumit  fiiiricasita.cdifuit  laf.in  1.  fi  extraneus,  notab, 
4.ff.  de  condi,  ob  cauf.  q>,5c  confirmat  Dec.  in  conf. 
P4.C0I.2.  licq; arbitratus  efi  Abb.  per  il Ium  tex.  in  c. 
vedfimilc.in  fi.de  prxluip.  quem  feq.Crau^.in  conf. 

;4.nu. in  tonf.  ag.nu,  p.  quod  non  latuit  Bcccr. 
pn  conf  1 6 1 .nu.a  <! . vol.  5 .p:t  huc  ca  perti  nent,  qux  cx> 
plicata  funt  fup.in  concide  prob.falf.inlltum. 

Qitod  fubliinita,fi  huiufmodi  tcficsclTent  tales,  vt 
Sj  omni  fitfpidone  carerent , v^l  haberent  pco  fe  ali^ 

. prxfumptionem  ct  bonum  nomS , aut  aliud quidpia 
. Klgcnus:4uia  tunc  St  fi  deponant  non  verifimilia, 
ce&itpfamptio  falfiratis;  vt  feriprfi  reliquit  A bb.  in 
cqa  vcrifimiJc.1  fi.ct  ibi  ct Fcl.  dc  pfum.ct  no.  Marf. 
in  fing.i73.inclnotiinin£i, prout  £t  refert, ctfequitur 
Tira^n  f fat.  IG  vpquam.nM.44-  C-dc  rcuoc.donat. 
pi^jQmtb  limita  Ct  non  procedere  iptcftibusjfqui 
liUntrubcod.famope,quia  inclsetiSprxfumi- 
Jtas.  ex  l.tefiimn.  C.dcrcllib.  tcftc  Guitl  Papa 

l^,Uoiiianoahab<!ielodIiqi>ctilkitcftib,  quj 

tsifi  vi^eic  “ 


requiritur,  quodteftesvidcrint.prxfumitiirfaHitas: 
vt  habemus  cx  c.cx  tenorcdctcfiib.crl.oprimam.C. 

dccontrah.etcommit«:n.ftipulat.ctrcfpQUduDec. 

inconf448.nu.2i.  _ 

' COVCLVSIO  DCCXLVl.  ‘ 

♦ A R C V M E N T V M. 

Falfitas  teftiuin  an  probari  pofltt  per  alios  - 
teftes,quiinterfucr(it  corruptioni  illorfi. 

S V M M ^ R I V M. 

\ faljitiu  ttJHum  potejl probari prr  alios  ujltt^ui  interfue- 
runt torruptsoni.velfubornationi  Olorum, 

I Falftatem‘teHium  probare  fuffiestabfqueto  , quod  pro- 
betur pecunia , vel  alio  modo  corrupti, 
i Faljrtas  tefttum  probari  poU/i  etiam  poji  ipforum  difia 
pssblicata,  i7  etiam poJi fenttnUam, 

4 Probationes  pro  innocentia , (J  dcftnjsonp  defalfo  accufa- 

tortsm  recipienda  funt. 

5 Falfarij  non  admittuntur  contra  falfarios. 

TJ_i/"ir/3Q  tcftiu  p6t  'prob.iri  per  alios  tefies,  , 

I A "l^qui  interfuerunt  corruptioni,  vcl 

fubornationi.illoru.vel  fi  indirede  5 illos  tefiifican- 
tur.lic  innuit  liimin.Pont,  in  eex  tenore,  dctcfiib.5c 
hmbi  tefies  falsu  depongics  nihil  ^bant.nili  cotra  fc 
tanq  liii  jpfiusacculatores  ad  detegenda  fraudem;  vt  ' 
inquit  Spcc.m  tit.de  prob.S.  videndum  rertat,  nu.2  j. 

X Primo  amplia,  tvrtmrufficiat  ^aiefalfitarcte* 
ftifi  abfqieo.g»  ,pbcnt  pcciinu.vcl  alio  m6  corrupti; 
vt  tradidit  gl.x.in  c.licet  clin.de  proba.&  ibi  Abb.Sc 
♦ Fcl.vcrf.fcxta  conclquam  * communiter  feribentes 

fcquiattcflaturSoc.iun.inconf.-o.nu.p.vol.i.. 
l Scdidoamplia^it  vthm6ifalfita.spo(Tit  ^bariJe 
poft  ipforu  teftiu  ditia  publicata  & ct  pofi  (istam:  vt 
in  §.qa  vero, in  auth.de  icftib.  5c  obfcruauit  Spcc.  dc 
nba.in  §.vidcndQrcftar,nu.25,vbi  inquit.g»  probata 
hinoi  falfitatcrcfcinditur  IhTacjc  huiiilinodj  proba- 
tionibus lata,  & quicquid  inde  lequntum  eft. 

4 Primo  intclligc.t  vt  cb.vlq; prxdiiia  n6  ,pccdanr,  * 
quin  fint  recipicdx^pbationcs  pro  innocentia, 5c  de- 
fenfione  ipforu  dc  lillb  accufatorumjVt  fatis  liquere 
potefi  cx  al  legatis  a Soc.iun.in  conf  6 1 .nu.7.  vol.  2. 

5 Secundo  intclligc,3c  aducne,  t vt  contra  falfarios 
non  admittantur  ^Ifarij:  vt  not.Iimoc.ia  c.  i.dc  con* 
felT.dc  in  c.i.dc  Ut.conccfi. 

£0  ^ C LV  S l O DCCXIVIL 

ARQVMENTVM. 

Falficas  an  potius  praefumacur  in  literis  gra- 

dae>quani  iullitix* 

SVMMARiyAf. 

1 Paljttasprafumitar potius  in  literisj^ratia.qud tufitia, 

X Fafa  prafumuntur  Ultra  Apofolica , quando funt  ema  • 
nataprater^ty  eontrafyium  Quria. 

* "Cal  flfac  potius pfumitur in lirerisgratix.f^ 

iufiitix  cuius  rei  illa  ratio  efi,  quia  - 
literx  gratiofe  facile  non  pofliint  lubcri.quod  fccus 
eft  in  literis  iuftitiap,  qux  fine  vllo  negocio  obtinent, 

&  ideo  non  pfumun  j falix,  nifi  probetur, q>  cx  certa 
fcientiafallum  fupprcflerit:vtinqt  Rcbuf.in  fua  pra 
XI  bcncndiffer.rcicrip.grar.dc  iufti.in8.diffcrcn.no, 

V as.& leniit  Abb.inc.acced£s,perillu  tex.  dccri  falf 
a Primo  limita,  5c  intelligc  non  procedere,  f qh  hu- 

iulmodiUterxapoftolicxcircntcnianarxpter,  &CO  , 
tra  ftylucurix:natuncprxfumerenmrfallx:vttcftaj 
Abb4n  c.quam  graui,nu.2.de  crini,  falf  5c  p hoc  eft 
tex.in  c.  porreda,  de  confir.  vtil.  Vel  inutilnuc  item 
pertinet,  qu^  notat  Ang.  in  Ivit.  C.  dc  canon.larg, 
Ub,io.idcinxauitOttt.  iunjnconft6.nu.io.  . * 

• CO.V' 
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CO^CLVSIO  DCCXLVlll. 

argvmentvm. 

Fama  quotuplex  fit « & quibus  modis  confi- 
deretur. 

%VMMARIVM.  • 

I  fams  dat>Ux  ijljcilicet  fania  hominis, et  fama  inttr  hoTts. 
1 Fama  botninis  dicitur  in  bonam  partem,^!}'  in  malam par 
ttm  dicitur  infa  mia. 

3 Fama  bona  fumitur  pro  bono  nomini , dr  dicitur  fiatus 

mafa  dignitatis  moribus, ac  vita  comprobatus. 

4 Fama  inter  hominis  dr/pUxef?. 

5 Fama  de  aliquo  faUo  \tripHci  modo  conjidtratur. 

6 Vox  populi  tanquam  vana,non  isl  aliquo  pallo  attinden 

da, nec  valida  iudscanda. 

7 Vanam  vocem,  iy  diUumfacHrJequitur  multitudo. 

8 Fama  conjideratur,  quando  oritur  quaddvox  ab  aliquo 

malitiif,<ix  artib.emanatapro  comodo , ix  vtilstate pro- 
pria ad  e^eSiu  probandi  sntentionlfua,ly  non  ejl  asten 
dmdafed  reijcienda,tT  et punsinda  tanquam  dolofa. 

9 Fama  conjideratur, quando  traxst  originem  aperfonis Ji - 

de  dsgnis  grausbus,iuridicis,it  de  quorH  commodo  non 
agitur  hac  licet  exfefola plene  non  probet, tamen pro 

bationem fallam  coadiuuat. 

. j o Fama  debet  ejfe  foUda,inconcuJfa , txcillent,  non  vaga, ni 
leuit,&  non  contraria. 

I cftduplcxtrin  Bar.inl.de minore  §.plu 

A cLiXJct  rimu, ff.de quillSc  BofT.in  prad.cnm. 
tit.de  inquif.nu.i8.  & Chirlan.de q.in  j.q.nu.j.  vna. 
f.drfarnahois, altera  fama  inter  hoTcs.Fama  afn  ho- 
1 minis  df  in  bona  partS,  f in  mala  aut  partem  dr  inf.i* 
mia, de  qua  fama,  & infamia  hf  in  I.  cognitio./,  i.ff. 
de  var  cxtraor.cog.&  in' tic.de hi.s,q  not-infain.  C.& 
ff.vt  cfi  df  dealiquo,  q>  vita  ducit  diflblutiffima , vel 
qinoicuercat  Deu,  vel  ^ her  concubina, f&  (imilia. 
Nahmdi  mala  fama  df  infamia.  Bona  aut  fama  fu- 
j mifpro bono noic,t&  illa  dr  Ifatusillcfcdigniratis 
morib.ac  vita  coprobatus.vtid.l.cogmtio./.  i.  Qac 
ct  excludit  o5m  pliimptionc  dcliili;  vtaitGram.in 
vor.2i.nu.i7-ad  K.&  inc6f.cri.i  j.n.ij.  incof  js-nu. 
4-'.in  cOf  f.o.nu.  i i.idC  dixit  Soc.iun.in  conf.  4,5. lib.;. 
Crau.incbf.7a-n.22.c6f.73-nu.27.&  c6fii)4nu.7.3c 
Rol.a  Val.m  c6f.  38.nu.34  & in  conf73.nu.35.lib.!. 
& qui  hanc  famam  ncgligirdicitur  crudelis,  c nolo. 
ii.q.i.Vfi  apollolusinquitcxpcdit  mihi  magis mo* 
ri,q  vtgloham  mea  quis  euacuct.  vt  c.  lacerdos.  i.q. 
I. prope  fi.&c  nonfuntaudiendi,  r i.q.4.  dcTeq.Rot. 
dec.i. alias 36.fuirdubitatu.dcaccufnu.4.mnou.  • 

4 Fama  aut  inter  hoTcscft  duplex,  tnSquaidamcft 
fama  de  vno  hoTc  in giic  boaitatis,vcl  malitia:,vt fa* 
ma  crt,q>  talis  Iit  bonus, vel  malus, vel  gi  fit  fur,vcl  la 
tro,&  de  hacloquit,d.$.pluriinum.cu  alijsibi  g Bar. 
addudis.  Altera  eff  fama  de  aliquo  particulari,  vclu- 
ti,gr  ralequid  (it,vclnon  de  qua  loquitur, l.i./.ciuf- 
dequoq;.  ff.de  teftib.de  noc.Bart.iiid.S.plurimu.que 
fcquit  Cr  Marf.ibidc.nu.41.cu  feq.  detradicum  eff  in 

5 Capcl.Thol.dec.  i79.t&.hm6itamade  aliquofar 
^o  putcoliderari  triplici  mo-  Primo  tanq  vana  vox 
vulgi , dc  rumor  in  populo , q nullos  certos  audores» 
aut  caulas, ieu  rationes ,pbabilcshctad  ficcrcdcndu, 
£xemplumcftdc  eo,  g>  diebus  elapfis  ferebatur  per 
totum  oibc  de  morte, (.Imperatoris  Turearum, quod 
poftea  falfuincflc  cognouimus.Dehacvana  vocc 
populi  loquif  tex.in  c-  Ollus  Epife.  deelc^-vbi  fama 

^ talenon  clTc aliquo pado  attendenda, fncc valida 
iudicandam  hf.de  itlciu  voluit  Baid.iii  coufips.nu. 
i.vol.i.qa  limul  murc$,de  voces  populi,  feu.vicinix, 
vt  plurimum  veritatem  contraria  in  Ic  habent,  dciu- 
dex  (iepe  in  hisdccipitur:  vt  per  eunde  Bal.  in  <i.c6fi. 
* 2 95  .pac.veaicns.d|L  ibiglo.de  * eoiumuuitci 


Doft.  ita  affirmantes,  dc  voluitctiam  Com.  in  cCnH 

7 84.nu.  3-lib.  1 .dc  in  conf  1 30.  nu.d.lib.4.  f dc  vocc  va- 

na,dc  diftu  facile  fequit  multitudo.tcxt.in  c.cu  in  lu  > 
.uentu.  depurga,  cano,  vndcdf,  9 libi  vires  acquirit  , 

'eundo, dc  ab  initio  nata,  dc  inchoata  facili  tranut,dc 
fpargif,&  falli  nuncia  plcrunq;confirniat;vtpGan 
din.intrafl.malcf.inrub.dquo  veldquib.col.j.in  fi. 
Hinc  Maro  Poctarucoryphsus  eleganter  cecinit. 

Fama  malum  quo  non  aliud  velocius  vUum. 

Mobilitate  vsget,virtfque  acquirit  eundo. 

‘Farua  motu  primo, mox  feje  attollit  in  auras, 

Egrediturque  folum,  (y  caput  inttr  nubila  condit. 

8 Secundo  mo  confideraf  fama , f nempi  qn  oritur 
quarda  vox  ab  aliquo  malitijs,  dc  artibusemanata,p 
c6niodo,dc  vtilitate  propria  ad  effeif  ii  ,pbandi  int£ 
tionc  fuijvt  in  pfenti  anno cucnit vna  Lucana  bene  r 
ficii  inquaquidaN.  pcruiciniam  rumores  Iparicrac 
presbyterum  P.refigna fle  quoddam  bencficiu.infa- 
uore  M.intcrucnicntc  pretio  fcutoru  centum : 9 pu- 
blice in  uicinia  affirmabat:  idcfuittctaru  in  ciuitate 
Sareanac annis  elapfis,  ut  probaret  quaedam  limonia,  , 
nunqua  cogitata,9  poffca.  Deo  faucnte,  luit  falfuiu 
repertu, dc  ucritas  dctcda.De  hmoi  fama  loquit.tex. 
inl-oib.C.dc  tcfti.de  l.nullus.ff.co.c.dccctcro.co.tit. 
/.ite iiullus.de  §.iteoTb.4.q.?.5cCa:ph.  iii  c6f.225.de 
hxc  minus  prima  cftattcndcnda , imo  penitus  nedu 
rciicicnda,ueru  St  punienda  tanq  dolofa , dc  emana- 
ta ad  ffaudandu,dcdccipicndu  hoTesidede  hac  fama  . 
loquitur Ct  Cra.in  c0nf.4j.pcr  tot.  ubi  c6cludit9 cu 
hmoi  fama  non  habuerit  originem  4 perfonishoae 
ftis.de  fide  dignis,nonprobct,dequib.  dicetur  inf.  i 

9 Tertio  moeonfideratfama  itqntraxiroriginein 
a pfonis  fide  dignis, grauib.iuridacis,  dc  de  quorii  cd- 
modo  no  agit , dc  appareat  a quardne,  dc  caufa  ort  u 
habuerit,  dc  quauerba  facit  rcx.in  ca.  licet  ex  caula, 
dc  tcftib.de  l.milcs.S.mulicr.dc  ibi  Bar.lF.de  adul.de  I 1 
c.qualita.dc  qn  d?  accuf  1.  j.S.tu  magis  fcirc.ff.de  te- 
ftib.q  fama  licet  ex  fc  Ibla  plene  no  prober, ut  cu  fuis 
limirarionibdici*turinffa,tn  probationem  faclaco- 
adiuuat.ut  hf  ind.l.  j./.ru  magis.de  no.gl.in  c.prxtc- 
tea,de  icftib.Bar.in  l.dc  minore./,  plurimum.ff.de  q. 
dc  dc  illa  loquuntur  Dod.qn  mentionem  fteiunt  dc 
fama,&  ncc  laborant  dc  aliis  tan^uanse  uoce^popu  ' 

loli.utubiqjcftobfcmarc.tFama  etenim  debet  cifc 
Iblida  inconcuira,excellens,  non  uaga,  non  Icuis, 
noncontraria:utconfuluitBal.inconn77.  nu.d.lib. 

5.  His  ita  gcnctatifti  explicatis. 

Videamns  nunc  quo  pado  teftcs  dcponctc  de- 
beant: circa  probationem  famx, 

COT^CLf^S/O  DCCXLIX, 

ARGVMENTVM. 

Faina  per  quot  teftes  probetur , & quo  pa- 
fto  deponere  debeant.  > • 

SVMMARIVM. 

7 

1 Fama  per  duos  tef  es probatur. 

2 Famam  probare  voletes  tejles,  dicere  debent, tf>  audiucrint  • 

publice  dici  d maiori parte populi,alioqui  non  probant, 

3 sAd  inducendam  famam  requiruntur  ad  minimu  deeem^ 

4 c/d  famam  probandam  fuffitit  tejli  dicere  audiuiffi  pU' 

blice. 

5 Objiruantiam  Fpmam  curia  in  materia  probaiionum 

omnes  alia  curia  debent  imitari . 

6 Fama  non  dicitur probata,JiteJUi  dicerent  d multis, 'vd  H 

d mille  audiuiffe^uia  nojequitur  ergo  d maiori  parte. 

JMulti  dicuntur  trei, vel  quatuor.ibt. 

7 fefiibus  fuptr  fama  non  fufficit  dicere  audiuifft  publici 

a pluribus,^ pluribus, quiapturcsjy  plurts futst  qua- 
. tuor,  i;  non  maior  pars  populi,  - i 

• •'  8 Quando 
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, i QutnJo  queritar  Jt /mu a alicuius  fuptrptrituttVtlfcu- 
, , lia 'q^mstt ane  fafficHfJfi  fasnant  inter psritasc^  difti' 

putos  tis^dem  feientid, 

j 7"^«  fitpt*  fama  in  negotys  magnis  dcptwrt  debent  fa- 
mam ejfete^usciuttatisjvelmaiorss  par  tisifedannegO' 
tijsparuis^fficit  fsma  vicinia,  vel  conlrata.  » 

'30  Fama  probatio  non  inducitur  tx  eo,qttod  tejles  deponant 

' de omrssiuscd^nofctntibus aliquem.-  * 

ix  1 Te  fles  fuptr  famaetiamji  deponant  ef e pnblscasn  vocem, 
iy  famam  apstd  maiorem  partem  populi,  non  probant 
ttifi reddant  rationem  di£ii  fui  per pnfum  torporis. 

• 3 zT" tfies  fuper  fama  etiam  non  interrogati  debent  reddere 

taufim  fcieestifil^ratiintmdiiU  fui. 

Ad  ejfeilum  pnbandi famam  te/lis  etiam  nofsinterroga- 

• tus  debet  exprimere  perfonas  a quibus  audiuerit. 

Contrarium  nu.  i6. 

, Judici  conflare  non  potefi  vtrnmdeboneJHs\an  ver}i  d' 

• ^fu^efiisperfinis  traxerit famadriginem,n^ctrt[ptr~ 

f annominentur . ’ 

^ 5 FamRbabne  debet  originem  d rationabilibus, proba- 
bilibus  e.'tuJit,  'tBas exprimere debentUfes. 

^ e fies  fuper  fama  tenentur  expritnert  certas  perjhnas , 

, faltem duasyd quibus as^etrlnt,lket de Jgips  nHnrtcor- 

• ■ desstur.  . * ’ 

, M%  Famadebetbabere  originem  dperfonisbonejiisitf f de  di-y; 
gnisfswn  autem  a maleuolestCt  improbis.  ^ , 

ipFamaf  agatur  de  re  comnsijfa  in  lupenars,  pate  fi  oriri  d 
meretricsbus,^yknonibus:non  autemddo£h>ribus  iVel 
equilibus, iy  Ji agatur  de  cbarjis,vel  taxiUisfalJispote- 
^ rit  ortumbaberc  a UtJoribus,iy  barris. 

XOFama  ^uandoconfrmaturejevcriJimilibus,&  pnbdbir. 
isbusconseSiuHiituneteflss  etiam  interrogatus  non  de- 
bet dicere  necefarso  d quibus perfonts  audierit. 

1 Z" t fisum  fttper  fatua  js  magnete^  numerus  ex  multitu- 
dine ipjbrsptt  res  dicitur  notoria. 

ZZ  Fama  non  probatur , ni/s  te  fies  qui  dixerint  qudiuijfe  d 
maiori  parte  popisliydieantetiamdqsiopopulo  ,velcse- 
iustittitatis.  * 

' aj  Ttfies  fuper  famaetiamfjint  fingulares,velJibiipJscon- 
trarifinloeo,{y  temere, tamen  probant  famam . 

Contr.nam.r^,  » 

" zq.Jn probanda  sffamia  alicuius  tejles  pngalaresftsfficiunt. 

. ztCstm quilsbetteffieem probet fimspUnt^ies potejl oinnts Ji- 
mul  plene  probare . 

«7  Fama  non probaiaf*  neuter  tefiis  tot  exprejferit  in  nume- 
ro quot  expre/JifacerH  maiori' Mttfuicime,uel  populi. 

^ S.%T ejies  fuper  fama  dseunturpre^tre , iy  tj/t  eontefits  Ji 
addiderfiit  illam geniraltm  claufulam,uidelieit,iyd 
qusbufdam  alijs  auditti, 

'Z9  Si  sdud,decuius  fama  ‘quarstur,aque  refpieh  utrunq-, fi- 
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dcm.col.j2.in  fin.  C. dc  icciilat.Fclyn.  «n  tcrrio_^_'  - 

loco,dcprxrumpt.Dcc.incorti;i7i.nu.io.Bcnraiid-v;‘  - 

inconCu6.num.7.yol.7.Marr.in  d.S.plurinuim.  nu.  ^ 
ioi.alijis9;.pcri.vbi  numerus,  ff. dc tclh &. dl  cafu*  - 
in  c.inguiHtionis.dcaccuratio.  vt^c  tradidic  Ci.ir.  io  » - . 
pradF.aim.§.vlt.lib.^.q.6.verf.fcicndmn  cll  autC)VbL 
dc*conimuni  fcntcqtia  tedatur-Qui  tdks  deponere 
dcbcnrl^aadiflc  publice  ira  dici>  & a pleraque  patre  < 
popuii:i(a  placuit  Glo.in  1.3.jT.ciusquoq;.(l.dc  cdlib. 
quarh  IcquiturBar.i^dd.dc  minore  ^.piuriinum.ntu 
i9<C4cqucB.dcibid.Maifmi.46.vbi$iddncirinhanc 
fentcntiamplurima|})'rcribctiuin  turbam  idem  icn> 
tichriu|p,qu6d  tcftcs,voIcnrcs  probare  famam,  t de- 
birdiccre,qu6daudiucrint  publici  dici  d maiori  pac 
tc  populi  alioqui  non  j:vobarcnt  famam  Jdem  voiuic 
Corn.inconl'.i27.c6l.ri.lib.4.Dccanconf.2ip.cql.li, 

& fequiturCraucr.conf.41.nu-j.Aicx.iaconr.70.nu. 
7.volum.3.bf.inconf,78.nu.2.  volum.;.Socyn.Imil 
conf.dp.nu.ip.volum.i.Sicphan.  Bertran.conf.  1S4. 
num.ij.&  i6.in  *.part.volum.2.5cinconf.t26.ou.7. 
Volu11f7.Paris.in  co«ir.27.nu.37.voIum.2.3arbat.  in",- 
conr90.num,i4.voluiu.4.1tcnmi  Pdrisdncpnf  104J  - 
nurnddr.volum.i.fcinconni.i  12.  nitin.  zd.cuJcm 
volum.fic  in  coiif.i  3 ^.n«m.  1 3,vo!iim.4.Nam  il  tdtis  . 
tahtummododicact,qu6d  id audiucm  publici, »0  , 
ful!iccret,cum  fieri  pollet ,qu6J  vnuslolusid  publice  ■ 

■ dixcrit.vt  cx  addui^fspcrDcc.in  conf  5.7.l'ul>  num.4. 

, & Atig.in  1.3-ir.ad  M.iccd6.&  Alcx.iU  conf.  a<.  vol.  ' 

& in  c6f76.VoI.3.tAdquaift  inducendam  fam.im  ' 
requiritur  minimum  dcccmjlccundum  SalVc.inl.ca 

* quidcin.coi.j.drca  prin.C.deaccurar.Scdc*commu 
niopinioncattcllaturloan.de  Ami.incouf.  127.  iib 
num.  I J.verfitcm  requiritur.  Quod  fdlicet  non  fufti- 
ciat  dicercnudiuille  publice, rcdrcquiriturilla  quali- 

'If  rasd  maiori parte  populi, & dc*q5Mi)inuni  dicit  cti.iin 
idem  Clar. vbi  fupra,v^fic.  debent  etiam  dicere,  vbi  > 
fcxceros7Jlcgat,pra*fcttim  Cprn.in  cdhl'.  304.  in  litc- 
ral.lib.4.vbidicir,quodit.iaius obtinuit  contra  Bc- 
ncdicV.Capram.^c  Krpius  vididnitiJidjshofpro  la- 
' tis.cIarocenferi.hanecti.Tm eoncliilioncm  dicit cflc- 

♦ *communcm  Aicx.in«jpnfii2;.nu,3.(ib.3.  dcSocin. 

incon/T5'4.nuni.J7  libi4.  ‘‘ 

Incoiitrariam  dcfccnditfdnccntia  Bal.ih  c.  lircms, 

^ pralump.vbi  tcnetifquod  iuliia^t  dicere  aii- 
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diuilfcpublicc  ,&  tenuit  lior.' vt  per  Vcral.  in^ccif. 
zpp.lib.i.manu  Bal.in  1.  hatredes palatu , in 

prin.de  tciUdc  tn  l.tclliu'.C.co.  & Sji.in  1.  ca  quidan. 

C dc  acaifcol.i.Vcrf.j .ad  idcm,3c  Alexin  d.  Jt.plu- 
riinum,K  ibidem  M^rl.mi.  4S.  Barb.  in  conf  5.  in*. 
pdn.v0l4.de  de”**  mag^sreccptaopinioricatftftatdr 

xum,fama  probatur  Ji  in  maiori  parttpqfiisli,uelui-  Brtrfinc6nf87.num.47.&li.incoouiionem  Dald.itt  - 

ciniptomprebendsfniurmulierei.  . * praxifcruari,&co.ntraBjrr.cilc*<ipi1Tmunemobld- 

•30  T ejies  fuper  fama  deponere  etiam  debent , d q^  tympore  nantia  m teftai  ur  Ca  (ftod-dccif  j .ma  xj  me  njiin.  7.  dc 

famaifaxtri(origtnem.Subinte!lige,utm(!$i.  prob.&pbftcumira  feruari  in  cupa  Romana  aUcrlt  ~ 

^zTeJiuinurrogatvsqutdfst  famafidexpritntre debet, ali-  PaiiS-inconCsz.in fi.lib.3.& Fcrrctin  conCi68.poft 

ternonprobat.  • } lUMp.^uam^uidcmobfcruantialnfRomancCuriV 

Ttps  deponentes  de  jfpiaogtsofeere  debent  propriftatf  " in  materia  proba  tionu  omnes  alix  curic  debem  imi 

gyejfijSiumfameef  * * - . . • • • ■ . _ 

• S^Tefiis  fuper  bona famaji interrogatus  futritqstidjst  ma- 

ta ftmadd exprimeredtbrt . ’ . * 

IJ  5 Tefiss  inter  reatus fuper  fama  non  tjl  neeeje  dijfnit^  uer 
bis  suris  fimam,Jei JdtistJfquodper  uerba  fa£ii  sila 
exprimat.  ^ * . • 

^6Supsrstacaneis  utinon  debemus . ^ 

* SjTtfies  fuper  fama  depoaentismorati^e  debent  yiy  bona 

fama,iy  non  muliereula,(y  homines  usles 
38  Z fles  deponentes  Jnper  favsa  non  compelluntur  adiurd- 
'dum^dsSium  Juumualef, 


.*  ijo  ri-|  % jgifurtprobanirp dobstefles;  vrtradit 

Bar.inJ.de minorc.§.plurifnum.nu.i9. 

v<rf.qua:ro  qualiter  probetur  f£dc3iuxfti5c  fcq.  Abb 


tari.quinimo  li3c  opinionem  Bar.dlc*  communem , 
&in  indicando  fcquendam  ait  Calc.in  confis,  num. . 

' ii.dcdicit Alcx.iibi contrarius inconfioi.nnin.  17., 
**lib.7.yidcri,qiiod  ‘ * magiscdiuunitcr«iamncturilla 
opinio.  Bart.  Apud  Mediolancnfcsai»Aiindillindc« 
fcriAri  opiniofte  Bal.contra  Bar.  dijnt  Clar.  in  prati.  ' 
cnmwlib.yXVlt.vcrfldd  cerre  hfcopin.Bar.vbwlltid 
inliipcf  addit, quodillc  aduocams,qui  vclktVupcr  . 
Iioc  infiftercrcpurarcJurc.iiiiliolii$,&  proculdubjo 
fuccumbcrcr.  quod  in  pralcmia  3 me  didfi  (it  vcliin 
propter  Dominos  meos  A^uocatos,Placcnlinps^^lri  • 
*adc6  fubtilipoUcnt  ingcmo,vtiudicibu^ip(is , nica» 
licaiuitenebrasoflundant . 

Amplia  prioic opinibnS  vlq;  co  ptoccdctc,vt fi  £C  . 
ftcsCtdiccrenri  multis,  vcl  fit  i iBiUc, non  propter  . 


.ifis' 


■ur 


e . 


lofejfti 

' ■ . (iiaiofi  Dartc  K^m  multi  dicQmr  tres , vd  quatuor, 
tx  leg.1.5.  hoctcfcripmm,  vbinountDocior.  flUd 
SilU.^  Uiccf  Impciator.ffdcicg.  i.  quod  it  tradidit 
gI.inc-Ijrorcs,dedcr.excoin.inini.Namcriam  in  ci- 
* ututcfolTent  efl'ctria»vel  quatuor  millia  hominum/ 
vndc  probatio  non  condudctct  maiorem  paficm»^ 
n&relcuarct  probanti.cinprzrcmu.dc  prob.3c  i.nd 
hoc  C- vndc  cognati, & rdcrt  iequendo  lo.de  Amic. 
inallcg.conru7.nu.14.je  Comin  coni*.  17A  colu.}. 
voIugAlcx.conr70.nu.7»vol.3.lcCrauconr4i*nu. 

Ruih.incc«r64.nu.i  2.V01. 4-  quibus  conucniut 
ca,qtu:  notauit  Bal.in  con(ta77^u.  t.iib.}  vbi  inquit 
^ inonfudiccrc  dicere  audiutiTcpubliccd  plur^us»  dc 
pluribus t quia  pJiucs  • «Sc  plurcs  funt  quatuor,  8c  noa 
maior  pars  populirquod  idctn  Icquirur  Aret,  in  coof. 
^ 10 j.mi.2.&dc*comm«m  opinione  .ittcftatur  Imol. 

' inl.hxrcdc5palam,in prin. ff.dctcfta.quenilcquimr 
Nac.in  conf  J s.nu.i  i.lib.i.Sc  Ccph.in  coni'.  225.  nu. 
4i.dC42.1ib.l. 

Primo  limita  illud  di£luni , quo3  fciliccr  debeant 
tdlcsdcponereaudiuiHc  a maiori  parte  popun  , noa 
proccdcrc.qn  queritur  dc  fama  alicuiuslupcrpciitun 
% vclfcictuia  iplius.tquia  luc/ufhcitcOc  famam  Inter 
pemosA diIcipult'<oufdcm fcientiar.vtndc  fama 
fLhAi.uUougrat.fuiHcttimcrrcboIarcs  Icgillaselidifi 
fuerit  Icgilta , (1  vcrocanontlU  inter  canondlas:  ita 
ccnfuu  S.il.inl  caquidc.co!.j  i.  vcr-quimmniofcias. 
C.dc  .iccuf  per  g!om  l.quidam.  Si. quod  df.  lf.de  acq. 
hardu  dicir  mufturum.qnihocldrcponunr, in  I. 
in  raiionc.*).  qnod  vulgo.ft'  ad  leg.Falc  Nam  inquir» 
quod  ibidicmir,qtioJ  vulgo  diciuiriimdligi  debet  a 
f) pultibus,  magiilris  »qui  hoc  fcircdebcnn 
Secundo  limua>&inrci)igctai.pecdcrein  negotiis 
^ magnis.tinqmbusrequiriiur.vf deponant  lama  clfc 
roriusciuitanstvcl  mcioiis  part.s : Iceusmnegottts 
paruis.in  quibus  (ii^cir fama  Vicinis, vd  eOtcuat.tra 
docuit  b.ut.ind.I.dc  mmorc.  S-pluuimini.  col.a.nti. 
i2.pcr  l.cum  quidain.ji. quod  du.itur.lf.de  acq.haxSc 
m c.ille^idcprilump.  vili  agitur  dc  probanda  mor- 
y Kgispcrfamarn.tucrcquiiirurtoiiusduitatisAcl 
iiuii)rsspjtt:sciul‘dcm . iju.e  totum  populum  repre* 
feiiiatdixus  n non  Iit  alrqutd  m.ignum.vel  notabile* 
quia  tunc,vt  dixiimisdufiiciifama  vicinis.vcl  cOtra' 
lauiacriain^lixii  Sal. indl.caquidcm.colum.j. circa 
piinc.*C  dcaccufat. 

«o  Secundo  ampliidacfl condtinditvtctfitcnesdc* 
ponerem  dc  omnibus  cognofcrntibus  aliquem, quia 
cxhocnonindiiciiurprob.inofims.  Kam  cogiio* 
Tccnrcs  lalcm  poHunr  clle  niino^ai^  hointnu  m,  qui 
liiiu  iic^cflatii  ad  ducendam  ve  interrogatus 

rclporxlir  Corn.in  coni.  2 } 2.nu.  1 z.Sc  1 4.1ib.2.  jc  cau* 
mrii  lima  Bal  incqnl.4ot^.nu.}.l:b.i.&iucoid.  447* 
ad  h vol.s-refcnc;i.iinCrau.conf4i.nu.  5-  < 

Terno  amplia  vUj;  c6  proccdcic^cnali  tcftesdcpo 
ngem  clTc  publica  vocem, & famam  apud  maiorem 
i fpar:cmpopuli-Naincoeafu,t  nilircdil.fntranopcm 
didi  fut  per  icnKim  coiponsi  velutt  quia  audierunt  i 
maionpaacpopuii  ,jc  dicant  a quibus  fra^titorigt* 
^ Ile,  S:  exprimam  caufas^cx  quibus  populus  fuit  indu* 
dusad  lic  crcdcndii,non  proWrvtlatc  per  lluin.  in 
4.'Onf  fi8.nu.2>.ljb.5.Alcx.conf.i  50J1b1.C0m.c6f 
,440.nii.S.vo]  k^ertr.in  Conf.iS4.nu.f5.par.2.Corn. 
in  eonf  iiy.nu.jd^vol.r.&lnconf  19  lmi.2.  vol.fdc 
*.  in  con^^25o.nu.i.eo.vol.t.Socnun4i6f.}6.ttU.i9.voI. 
2.Cut(.Jun.conr.]2i.n.i.par.i.Fplginconf.JS4.  pod 
pnnc.col.  in  confjd.in  fi.col.  ;.Cuman.  in  conf 

78.6C  conf.77.in  prineip.axoi.  Hippol.eonf8.na.  22. 
vo!um.i.eonfil.2o.num.i2^i.j{42.confil.}i.  mmi. 
^8.c61*4(‘nuhi.io.conf76.rtum.22.DctTran.conr.26. 
voiiim.a.num.p.  eo, quod  tcflcsdcbcnt deponere  dc' 
caulU  probabilibus  , queindheant  populum  ad  fic 
credendum,  renet  Berttan. in  conni.i26.num.p.vol. 
7.d:ia<ouiU.6i.qutn>5.Yoium.a«raiif  mcon^  27, 
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nu.76.3c  j8.& in  confli 3.num.i2.voI.4.6cAlcx.ia* 
conf  1 So.nu.zo.lib.d. 

1 2 Extende  hm6i  ampliationem  procedere, tctiainli 
non  fm  iuterrogari. Nam  etiam  tuedebent  reddere 
caufaififcientiaf.dc  ratione  didi  fui.Ttaudor  cll  Baf. 

* in  I.qutd  cigo.Squarnium.tf.  dc  tnfa.3c  Ih  mbr.  C.  de 
prob.&  in  1.7.C.dc  teftib  & A lex  .in  conf  TOfcrum.T» 
vol.  }«vbi  inquit,  qu6dni/ipiiDl>cntui*iUz  probabiles 
caulz4  quibus  fama  ua.vit  origine. non  dicitur  fama 
probata, Icd  potius  vana  vox  po^i»qua  exaudiri  nd 
debet. l.decurionum.Cdc poenis» alia  pcr eum  ibi 
adducla,dcqu6d(cncanturrcddererarioneni.&cau> 
fam  eiiain  non  interrogati  lati  tenent  Ccrtr.in  conf 
i26.num.j.vol.7.5cinconf(5r.nu.5.vol.2.&inconf. 
i67.n.  10.  voj. 5. & tradidit  DeC.inc.imu. 2o.de  appcL 
Parifjiiconf27jju.ico.vol.i.Scinconn  ii2.nu.  27. 
vol.  I.  A lex  inconf2;.mi.y.cumfeq.vol.4.6cinc6f 
j4nu.6.Iib.7.Phiiip.Franc.in  c.diledi,dcappcU.nu.^ 
7.Arct.m  conf  1 2 i.im.i.Ruin.in  conf44.nu.j,  t.voL* 
4.3aneoiif  5g.im.9.co.vol.4.Ucc.inconf  57^nu.8. 
Hipp.in  conf  I s.nu.i  i.voi.r.conf  i8i . nii.  41.  vol.  t. 
dc  in  conf  io.iiu.4}.&  conf 764m*22.5cNcl.  in  tra£^ 
dctdf.im.i7^Bcrt4:onfs6.i2u.p.pai.«£a]conr287. 

j}  nu.}.par.  i.tHcquod  tcHiscnamno  uucrrogatusdc' 
beatcxpnmercplon.n:Jqtiibus  audiucrir»pdctfedii 
prob.Midifima,apcrtcdcclarauit  Iiin.inc.cum  opor- 
UAt  A bi  enam  Io.  Aud.de  accufdc  idem  Io.  AnJr.  in 
c.quait(u,3cquando»3c  Ang.inl.cariuidcm.  Ccod. 
BUiic.de^ndi[.na.7i2.1atcGramm.vot.}4.nu.i4. 6c 

* cx‘eominuui dixit Suar.commu.opin.invcib.fama. 
nu.7):Dec.confi7.col.ppn.Gramm.conl.42.nu.S.9* 

* 6:inculATim.i.dequact>ain*communian'etii.Mi' 
chacl  de  Gra  flUib.  2.commu.opin-c.  19.  qdain  etiam 

* "tcltamrUurfconfao.nu.  }o. 

Illud  ea  rationci:onfrmaruncteninf  n fama  debet 
habeic  originem  nb  honcdis.dc  ptouidis,  Senon  ina- 
icuoHs  pcrlbnis,  neque  ab  eo , de  dbius  eomodo  agi* 
ttiryVflupradixinms.jcfuitdccifutn  in  dccif  Pedem. 
J4  loi.nu.iT.i:  ab  AiB  indccif  717.  num.2.|  fieri  noa 
potcrt,qu6d  ludiei  conllet»vm^  dc  honellis,  an  ve- 
xo a lulpcUispalbmsttaxcrit  ifina  oiigme,  nili  cer- 
ta:perlbn*  nomincntur.vidiculnn.iqd.c.  qualiter, 
dcquando^dcacaif^mcimniiSpec.fit.  dcinqpilit. 

. • inynunetraifcmtis.^cllquiij[^i]lenegjuerit,ci(ca 
ti.idcobfcruauit  Alcx.in  addoxd  Bar.in  d.loic  mmo* 
te.Si.pIuiimum.B.di^xfi.nu.x ).n6cnim  in  arbitrio 
tclUspulIpxni  dbuamrc,aniiUpcribna;.Jqiub.au- 
diuitilimgraucs,«5cbona‘}Vcl  fidedignx,  na.i  loan. 
Andr.inc.eum  oporteat, dcaccufvbi  dictt  ita  in  vm 
iorcnli  folccc  fciuari  , quod  etiam  votuit  Abb.m 
cap.ciimcaufa,dctcl>ib.&  Ncl.iiliradai  dctclhb. 
num.i66.iii  aparflrcmfli  l^tna  debet  h.ibcrc  origi- 
nem d iiationabiHbuscau(is>3c  probabilibus , ve  cui 
lupiadiiiihus,  illascxprinicre debent  telics.vtco* 
gnorcacur.anlltvana  voxpopiilifcui  nondl  cieJcn- 
dum,vtpauioaiitc  cxplie.iutmm  peri,  decurionum. 
*X-dcpQcn.3(dc'comniuniauc9^^^Co^n.co:if2  27. 

•.  TOhnum.ji.hb.2. 

Coatrauuju  to , quod  feilicct  icfiis  non  interroga- 
tus,nOteneirur  nominate  pcrlonas  a quibus  .mdiutr, 
i61cdfatisd!e(iducur,tqu(2dinaiorpars  populi  vd 
vicininr  ul  dicat  tener  Sali. in  l ea  quidem.eotuin.  35. 
vctltivfcptimofitdlis.d!dcaccuiar.  vbimqtiit  hoc 
cafu  partem  contra  quam  dcpoluit  debere  probare' 
jipudpcrlbnasvilcshuiufinodi  extarefamam,  vdi 
vilibus pcrlbnishabuilleongincin, de  quod  Kllcsde* 

' beant  imeiTOgari  ad  hoc,vt  noininSt  pcrlbnaS)CcUuc 
AlcX;in  d.$.plurimuin,3c  ibidem  Hipp.  de  Maif  nu. 
SodclaCm conf 7S.nu.2. vol. }.3c coni  8t.nu.  a.cod. 

* volum.&*dccoinmuniattdlatur  Aufrcr.in  aJdi.od 
Capd.Tholof  in  dccif  }79.vcr.qu*ro  fi  tdUs..^  hoc 
)7caiuttcfic$  teuentt^  expeimereeenas  petibnaMdIte 
dUOSiS  qi^bi}4  de  tceorden- 

iur»vt  • 
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tWiVt  voJnit  MarH  ind.§.plur!muoi,nu.4?.(?cquxft. 
& ID  pluribus  locis  placuit  A IcJt.in  conf.Sj.vol.i. 
in  conr.i  5p.c0l.pcnul.v0l. 5. & in  conf.  10 1 . vol.<5. 
-conr.70.col.3.verfix.quia  (lico>libi3  .cui  accedit  Rui. 
in  ccn(It$  8.nu.23.ilb.  5.  idem  probauit  Ccph.in  cof. 
ai5.nu.3S.lib.2,licStaibitTatuseftArct.in  confi.?}* 
-ODl.petniU.  neque  prxtcriit  Ncll.  in  traft.  de  teftibus 
patt.2.num.  1^2.  aliis  huiufmodi  ^maline  iftiscit.^ 
«cnnllantfisc(rctquoddifomniuin,&  quidi  m<nor,q 
veritate  abhonrcc,  cum  non  manet  ab  aliqua 
radice, fed  ab  incerto audore:  vt  dicit  Bald.incip. 
vigilanti.num.t.dcprscfctipt.l.fin.  fF.de  haned.inflir. 
i8t  fet^itur f d.  in  cap.  fi  diligenti,  num  5.  verf.con-' 
cludjr.oo.dcprxfcript. 

Sed  certp  c6em  clie  pra£licam  dixit  Clar.  in  prae; 
ctim.lib.5.§.vlt.vcrFfi:dquid  fi.quod  interrogentur, 
Ac  atflnic  fi  non  Client  interrogati , cenfet  idem  Clar. 
ibidem,^  in  criminalibus  non  probarent, niii  nomU 
natent  costd  quibus  audierunt.ca  rbncidcqua  paulo 
18  antcdiximus.tnam  debet  fama  habere  origine  ap- 
ponis honclh's,&  fidedignis , non  aut  d maicuoli.s,dc 
improbis,  vt  o2s  fatemur,  quod  idem  incciligit  Glar. 
niuagaturdcrcnirpi.nam  cocafimoncnct  contem 
nenda  fama,qua;ortuni  haberer  a turpibus perfonis. 
ipvtfiagaiur  derccotnmifla  in  lupan.ari,f  poterit  oriri 
fama  d mcretricibus,&  lenonibus,non  autem  d DO. 
- vel  equitibus,  qui  non  folentibi  verfari . fic  ctiamli 
agatur  de  chanis.vcl  t-ixillis  falfis,potcrir  fama  ortu 
habete  d lulbribus,  & barris,  6c  non  ctit,vt  di.ximus , 
pcriudlccm  contemnenda . 

Limitabis  huiurmodipoficriorem  fententiS  non 
• p occderc.quddofama  confirmarcturcxvcrifimili- 
ao  bus,&  probabilibus  conicduris,ttunc  certi  tcftis  it 
interrogatus  non  debet  dicere  neceflarib  d quibus 

ferfonis  audicrit.co  quod  fama  pollir  habere  ortum 
comesuris, 5c  argumentis  probabilibus, nec  requi- 
ritur,g>  tunc  habuerit  originem  dprouidis,  3c  honc- 
fiis  perfonis,  cum  dcfciluspcrlbnarum  fupplcaturp 
argumenta  prob.ibiliaiVt  fi  contra  furem  imientu  in 
domo  aIicuius,dominus,  vel  famulus  per  fora,  perq; 
yicoscxiucrit  cxdamddoioccurritc  furi . Nd  miic  ex 
Hfoadti  flige  illius, jc  inrcqmitionisdidi  famuli, vel 
alrcriusoiittirfama  inciuirarc,qi  talis  patraritfiinu, 
& ficcxiIlo.idupopuliisintali  /iifpicionc deducit; 
ha  Barr.loquurusell  in  d.S.plurimum.col.;.  circa  fi. 
per  Kitaque.  ff  ad  I.  aquil.  5:  ide  n icnct  Bald.  in  l.ca 
quidcm.col.fi.C.dcncciifat.&  FrancArcti.in  c.aiin 
oporteatdc  accul.&  refert  Aufre.  in  addit-ad  Capcl. 
Tholof  decif.np.  in  vcrb.qtisro fi  tcftis . 

Primo  limita  principalem  ampli.ntionfnon  pro- 
ai  ccdcrc,t  fi  magnus  fit  numerus  tcftiu.vcluti  decem, 
fecundum  Fclin.in  ccum  oportc.ir,nu.6.dcaccuCit. 
AcBal.inauthcn.quod  locum.col.2.  C.  dccollar.vcl 
icptc,quia  numetus  etiam  dicitur  magnus  vtnimeu 
patim  catiit  Abb.inconf/x.nu.s.  Namruiiccx hu- 
iufmodi  multi  tudinetelhuni  res  drnototia,vndetuc 
noneftncccftccxpnmcre  iquib.pfonis  audiucrint: 
idem  Alex.inaddit.adBart.ind.l.dcminore.§.pluri' 
nlum,rub  nu.2 1 .(Fdc  qu^ft.dc  Gulicl.deCrcm.in  c6fi 
'zo.incipicn.inDcinominc.inq.pdtda.dcX>D.  Rot. 
Vt  per  Pur.dccif  i i.dcprobat.in  inanufcript. 
aa  Qtianb  amplia  vfquc  c6,pccderc,  f vt  no  fufficiat 
dicae  aiidiuific  d maiorcpartepopuii,nifi  aid  dicat 
iquopopulo,vclcuUisciuiiatis,aiidsfama  non  pro- 
baretur vtaiidorcft  Bart.ind.$.pUirimum,coluin.5. 
vcrf.quid  11  tcftis,  quem  Icquitur ibidem  Mariti. nu. 
47.de 48. in rub.  Cdcprobar.tuim./s^.  oaminquit 
Bart.  diftuinteftisdcbcc  de  ncceiritatc  concludac. 
ex  Ixjon  hoc. e.  viidc  legitimi,  & c-  in  pnlcmia,  de 
probar.  lediftuddidumdcnc<x’llhatcnoo  conclu- 
dit,vbi  fit  fama,ergo,dcc. 

Sisigiturcautus,vt  tcftis  dicat,  7 eil  publica  vox» 
&nia ; JeintfgQgamsquffmo^  icit,  Klpoudcat, 

f 


quia  publiccdiciturpcrh.nncx:iuititcm,\r1  A maior 
ri  partcpbpuli  haiusciuitatisi&cxprimatlocumnta 
quoq;  Alcx.confuJuitconr70.nu.7.v61l?u  ,). 

A contraria  tamen  ftetitfentemia  Bal.ih^opmc- 
rea.nu.v.dctcftxb.vbidicit,  quodintclligarucdc  po-. 
puloiiliusciuitatis.ldcm  voluit  S.nly.iird.FeaquidS. 
col.W.veif.i.qu*io.C.dcacaiiatio.  • 

Quinto  inrcUigc  principalem,  conclufioncm  Id* 
ajcum  libi  vcndicare,tctiainfihuiul'modi  rcftcseirent 
fingularcsi  videlicet  quod  vmirnominarcr  aliquem  c 
dquu  audiucrit»  alius  nommarccalium,  vclfibiipfi 
contrarii  fint  inloco,v.d  tcmporc-Nam  licerhoc  ea 
iu  fint  lingulare^ meo  probant  famam ; iia  egregih 
admonuit  Barr.ind.$,pluhiuum^.4.l.deminorc  .16 
de  quzft.pcr  J .obcannai  ia  ibi^iorat.tf.  de  teftb 

cuLlclubfcripfit  Alex.in  cofi5  i.vifo.6;  dhai|tIu.coh 
}.nu.5.vol.i,  de  Aafrcr.aiI  Capcl.Tholoftdocif.;.?79» 
vcri.quid  H icUiS.idcm  V9luir  Ruiil.in  conf.  1 28.  nu, 
ij.v'ol.4Purp.aiain  comprobatur  in  l.t.fFlica.pctt 
nu.  toy.quod  de  placui  tAiba.io  coni' 25.  nu.  d.Cnrtl' 
iun.conf64.col.sJDfi.de  B4l.inconf.401.nu.  2.  vot: 
8.dc  in  (imiii  de  fainAprobandatifiltationit  ex  iiiulcik 
alicg.tcnctCcph.ittcoui;4}5.nikS4jvoLr.'ri...  , 

24  Extende  huiufmodiMKdligcutiam  ,t  de  amplia- 
tionem Verum  cUc, etiam  in  prcibaiid.xlhf.iinia  alicu 
iusrquiatcftes  fiiigul.ircs.fiitHdiuu.  5. ita  mihi  tcftis  ; 
cft  Bald.inl.i.col.vlt.C.dcceftam.dchrd.licaquidc. 
col.pcD.Cdc.iccuUt.idem  voluit  Alex.in  conf.  141, 
col.2  vol.i.dc  incouf.SS-col.h  vol.  2.dLin  conl'.p2. 
'coi.4.vol.5.dc  pl.icuit  Crab.iuconl.  78.  na.  6. 

Contrarium  tn  , quod  feiliccrin  probmda  fama 

25  nonfutficianrrcftcblii^lares.t. videt  .iperte  (cniirc 
Vinc.in  c.illud  dcpneicript.dum  inquit  iion  lutHce- 
cc,quod  vnu.sdicat  aiiduiillu  publice  dRi  ab  vn.i  par 
te  populi, alter  ab  altera.iSc  tdem  Fcl.in  cliccf  ex  qua 
dam.coi.6.  de  (cftib.  d:  tcncc  Abb.  in  coni!  42.  vol.i. 
co1.2.in  fi.vbi  inquit  reftes  uon  prob.ire  f.imam , nifi 
finteonteftes  in  tempore  rocd,&pv'rlaiiis,  de  ceniuit 
etiam  Marfin  conf.i.mi.dr.quod  nOJuthcit,  vt  vnus 
tcftis  dicat  ellc  in  vna  parte  ciuitacis,  dc  .iiius  in  alia. 

Opiniones  huiufmodi  coiurarix  poliunt  hoc  mo- 
. doconciliari , videlicet , aut qUilibct eorum  telliuiri 
tot  homines  exprclfira  quibusaudiuir,  quot  cxprelTi 
faciur  m.iiorcm  partem  viciuix,vcl  populi  ,vt  Ii  fint  « 
viginci  hoies  in  vicinia , de  vnus  tcftis  nominet  duo-  « 
dcciin,altcr  tres, alius  vao  duos  hominesiomnes  di- 
ualihoccafu , licet  quilibet  reftisdiucrfos  homines 
nominet , tamen  quia  fimul  odsin  vntim  redadi  ex- 
ccdQr  maiorem  partem  vicinix,  de  huiuliiindi  teftcs 
circa  didorum  hominum  nominationem  liiitlingu 
26lares,rn  probant  f.imam  :f  quia  cum  quilibet  probet 
fcmiplcne  dici  potcft,pnines  fimul  ploic  probarcrita 
inqmtSaly.in  l.ca  quideni.col.36.verfp.iuxt3  proxi- 
m.i  quxritur , C-  dcaccufar.  vbi  inquit,  hoc  cafu  noii 
clTc  laborandum  de  varietate  loci,  nec  temporis , q.i 
non  fune  hocin  calli  de  liibltamia.arg.  nor.  A glo.  ia 
Imb  carmen.  If.de  teftib.  fufHcircniin  probareVama, 
ad  cuius  probacioiian  principaliter  tenditur,  ve  I.  li 
gs.|t.quotics.fF.dcpcrit.hxr.  5cl.fi  arbiter.  ..Ic  probat. 

27  Aut  neuter  cellis  tot cxprcftlt  in  numero,  t quot  . 
cxprcin  facaent  maiorem  fortem  vidnixivcl  popu . 
liuuncvcro  fama  non  probat  .Nam  cum  neuter  pcc 
fc probet, nec oSs limuhqa nonfuni contoftes,  prout 
exigiturex  l.qui  falfa,aut  varia.fF.de  teftib.  dic  ccum 
dilcdi.dcclca.vcrcntitSalJnd.l.caquidcin. 

Hoc  tamen  inielligc procedere,  li  teftcs  poft  hiiiuf- 
niodi  nominationem  addidiflent  illa  generale  clau- 
a8fulain,videliccr,&Aquibulilam  alijsaudiui  t^ccus 
fi  illam  non  addidiflenena  vinutc  illius, in  qiu  cotn- 
prendi  pofliint  nominati  rpccificApcraiios  tellcs, di- 
cuntur probare, & efle  conteftes:  ita  allduitSaivc.  in 

d.l.ca  quidem.  vcrf.9.iuxtaproxi.Cdcacaifar^m. 
C-cum  tu  de  tcllLdc  ulis  nominatio  liifticit  ,cum  ho 
loft^biMffi*rditVol.z.  B 2 minum 
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niinum memoria  nrUtrilis,ncc  poOftt  deomnibuc 
iccordariJ-percgrciin  prin.ff.  de  aequi  rpolTi  dem  rc- 
luiitBaT.ind.l.dcminotc^jr.plurimuminum.aj.ff.dc 
qnzl^-quibusea  patrocinantur>  quznorauit  lar.in  1. 
Jiccr  lmpcraror,num.i6.fi;deleg.i.|&  Bcitr.in  conii. 
xS4.nu,aJ.vol.2. 

Sexto  inrclligc  principalem  concla.  locfi  fibi  ven 
dicare , ctiafl  in  iila  maiqri  parte  populi , vcl  viciniz 
comprehenderentur  mulieres  > tuncprofccloSt  fa- 
igma  probarcrur.f  fi  rn  illud»  dp  cuius  fama  quxritur» 
squcjtctpiccrer  v'ttanquc|fexum  ,quia  vtriq,-  ipedet 
IHiusnotiiiafvtfiyxor regis  monua  fit, 'vel  fi  rex  du- 
aerirvxorSiikfimilia.Mam  hoecafu  fama  n5  minus 
ett  inter  faeminas.qudm  marculos,iimo  aliquSdo  cft 
cafus«ad cuius  famam  probandam  rcQuininturrm 
mulieics>vel  faltein  nuior  parsiliarum.vt  tfl  proba* 
da  ^ma  fiipcr  prudentia»  Vel  petitia*»  & induftria  ali- 
cuius mulicris,vcl  obftccricis-Sed  fecus  fifadum  tih 
mafculosatcingairetenimtunciioti  exigitur»  cpdc  il 
lofifiaina  inter  mulieres;  Vt  fi  quzra turde  faiina,  ati 
Titius  fuerit  dccuriocjultatis»vd  certum  quid  in  c5- 
filio  populi  fiicrit fbnitumijdcficdc  fimilib.  idibus» 
ad  quos  mulieresnon  conuocScur»  ncccarum  inter- 
cfHcirc;ita  prod  itum  dl  d Sal.in  JLca  quidem, col.^  i . 
circa  mcd.C^caccttla. 

50  Septimo  amplia»dc  intdligc principale  concl.fvt 
vltrapraxlida  refles  deponere  debeant  etiam  a^uo 
tpc  fama  traxerit  originem:-.vt  cautu  fuit d Comc.in 
conf.i.n-nu;y.  vol  i.nam  tellisad  hoc  vt  probet  fa- 
mam opooet,  q>  audierit  de  illa  ante  litem  contcfta- 
rain  vtrcripmm  reliquere  Abb.  & Anch.inc.licet,il 
2.nu  5-  de tdlib.  idem  lailit  Bal.in  c.dudum,  il  a.nu. 
26dcdcd.de  quo  etiam  Alcx.inconf.i  50.  num.iS. 
vol.';  .M<^eRuin.inconf.92.nu.7.1ib.j.Rom.fingu. 

7 5 J.&  Prepofif.in  e.  fiipcrcadeeo^qui  cogno.  con* 
i'angvxordbx.nu.7-&  BolT.in  fua  ptad.crim.in  titu. 
dcpar.li1ppofm1.23. 

3 1 Quod  fiibintclIigaSit  fi  fucrir  interrogatus  de  tpe, 
nain  fi  non  fit  iptcrrogatasiiicc  dcpoluciit  de  tempo 
rciprzfumitur  ante  lite»  nili  ex  depolitione  tdlis  ali- 
icrdcprchCHdartirz&icaflm  dceilumd  Ror.  coram 
DomuiodcRubcis.Anno  J56;.dcmcnlcDcccinb. 
incaufa  Toiecanx  portionis. 

^ Odauointdligc  pntdidam principalem  condu. 

» vrctiam requiratur, rprdlisintcrrogatus, quid  fit  ft- 
$i  ma»tid  cx|^imai,aliternon  pr^arct.tcllc Dec.inl. 
uft'iiccrr.pcc.6cibid.Purpur.iitf!67.3t  Alcx.in  1. 3.5. 
cundcm.lt'.dctcftib.dcinconfi.7o.lib.;.5t  late  cxpli- 
caiHit-Vo.M.arfind.l.dcnimorc,5.piurimQ,nu.io4. 
cum  lcq.tf.de  qu.!:!!.  q>  criain  placuit  loan.  de  A mic. 

3 i 111  conf.1a7.rub  nu.14-  veri'  item  tdles.  1 Nam  teftes 
deponentes  de  fama  »debit  cognoiccrcproprictatS» 
& ctTediim  fainz.vtrcdc  leniit  Barb.tn  c.nam  con- 
cup1lccnt1am.nu.34.  de  condit.  & coiuprobauit  FcU 
in  c.cum  comingat.nu.i  sdereferip. 

Extende  hocdidu  sTq;  eo  verum  dTc » vt  non  fo- 
tum debeat  rnderc»quid  Iit  fama,fcd  etiam  tcnc.atuc 
3 4 exprimere  cius  contrariu»f  fi  intt^gaius  fucrir»vc 
deponens  fuper  bona  fama  pot  interrogari , quid  lic 
mala  fama, de  dcbcrcxp(imcre:  vt  dcclaramtPurpu. 
in  d.l.  1nu.76.fF.fi  cer.pct.pcr  Bal.  in  1.  i.tf.de  his,  qni 
funtlui.vci  alieni iur.q>&  confuiendo obletuauic 
Alcx.in  c»nfi.i  i7,lib.4.de  inconf.isp.vol.5. 

Secundo cxtcndasifiue  tedis  fit  peritus,  fiueimpe* 
* ritus.-  V t idem  ait  Purpu.  vbi  de  * communi  opinione 
attcdamrid.l.  1 .nu.7 1 .«St  7a-ff'.fi  ccr.pct. 

Primo  rcih-jngas  huiulhiodi  oAaui  inlclligcntia, 
vt  no  exigatur , q>  talis  tellts  ita  interrogams  definiat 
5 verbis  iurisfainair,tfcd  fatiscd»ij>  per  verba  fadiil 
lam  cxprimat;vtdocait  Bar.-ind-l.i.  ff.fi  cert.  pct.iSc 
ibid.Purpu.vbi  air  * omnes  in  hocfcqui  Bart.  de  tcll5 
laudat  Alex.in  conf.4}.  col.pcn.vol.a.  de  confil.  1 17. 
vol.^.dc  afiut  exemplum  de  poirdl'ionc,vbi  ait  fu£r 


ccre,q7tcfl:sdicjttalcmtcnercrein»&  colligere  fra* 
.^us.tdS  rdponliim  cll  i lo.  de  Amic.  in  coni!  1 27.in 
d . verCif e tedesiibi  per  modum fa  Ai,  non  dico  iuris. 
q>  fi  fuilTetinrertogatus.qua  raiioncin  iare  fama  ac- 
cipiatur, non  cogiturexplicare,& tamen  probative 
tradidere  Purpu.icSocin  d.l.  f.nu.S4~dc  88.  . t 

Secundo  velim  redringas,  fi  ex  ia  depofiris  depror 

^6hcndcreturtcdcmintc}lcxiirc,quidfirfama;tnilir* 
pctuacancis  vn  no  dcbcmus.pcri.hzc  di  pu. /.ditius, 
ff.vt  lcg.no.C3U.&  tunc  non  cd  intcrrogandus,qd  fit 
iama.vr  idem  inquitPurpu.in  d.l  i.nu^.dt  78. 

Verfiin  pronolhz  conclufionis  taiiq  coronideid 

37  erit  apprime  oblcruandum,  f tedes  deponentcsfup 
fama  debere  clTe  bene  monatos,  de  bonz  fimx , noa 
vero  mulierculas,  & homines  viles,  vt  fatis  codat  ex  ^ 
allcgar.ab  Hippo.Marf.in  dl.dciDinorctS.plutimu» 
nu.  io3.de  q.dt  a Nat-inconf.  473,  nui22,  quosfcquir 
tur  Biitliin  conf.  3 S-nu.aa. 

38  Secundo  dtfupcrpondii  loco iliudadiici3,  teiuf* 
modi  tedes  fuper  fama  dcponeiucs  non  compelli  ad  : 
lutandum , de  dichim  fuum  vaier ; iuxu  fcntenciain 
Inno. Anr  de  But.dc  Abb.in  c.cum  iua,defponaf.«Sc 
Fcl.in  c.tui$.de  tedib.  & huc  optime  pertinent  fupra 
notata  in  conci  ufionc,  conluenido pa  tedes , in  pti- 
m.a  ampliat.vbi  in  probanda  coniuctudinc, licet  te-,  r 
fles  non  iuraucnnt  umen  probant. 

QO^  e LV  S l 0 DCCL, 

ARGVMENTVM. 

Fama  fi  probata  fuerit  per  teftes  affirmatiud 
ab  vna  parce , 5r  ab  alia  negatiui , quibu* 
fides  adhibenda  fit. 

• SVMMURIVM. 

» 

1 Fama /t probata futrit per ujltsaffirmatiiuabvnapar^ 

. . t*y&  M aha  ntgatiue , fides  habenda  efi  digneorihut  te- 

Jiibut,i!3ifif<iuaki fintjiatur  lUt  probationiygseaproe*. 
die  ex  verifimtlibut prafitmptionibut. 

X Fama  fi  probata  fuerit  Ju per  malefitiovno  tempore 
ab  aiia parte  probata fu  fama  innocentia  ab  aho  tempo 
re, tu  ne  potmrtjl  vltima fama  probata. 

3 Qualitas  tefiium inficienda  e/i,tTcau/a  ex  quibus  fams 
procedit  fi  prob/ita  fuerit  fama  contraria  diuerjorum 
locoTum,ix  cum  omnia  aquaha fient , neutri  bueufmo- 
di  probationi  adbtbcndaejl fidet. 

"P^  — ^ fi  probata  fuerit  per  tedes  affirmatiui 

1 a.  tXllJcx  ab  vna  paitc>&  ab  aiia  negatiuet  fides 
cd  habenda  tcdibtis  dignioribus,  at  fi  tedes  elkiic 
a-quales, daretur  illi  probationi.fcufamx.quzpioce 
dercrex  vcrifimilibus  pracfumptionibus.-u  egregie 
dcclarauitBar.in  d.l.  de  minore./.  plnrimum.col.6. 
vafquxro  vtrum.&  ibidem  Marf&Sal.in  l.ca  qui- 
dem.col.  37.  Cdc  accufat. 

Primo  intcliigeida  procedere»  quando  ed  proba- 
ta fama  ciufdcm  loci, & teporis  ilccus  fi  probata  fiie- 

2 rit  fuper  maleficio  vnotcmporcitdc  ab  alia  parte  fit 
probata  fama  innocentia  alio  tempore:  na  tunc  erit 
potior  vltima  fama  probat.a.vt  docuit  Bario,  in  d.  /. 
plurimum,  nu,27.nam,inquit>famaed  ex  opinione, 
led  opinio potcd  mutari, «Se  potior  ed  vlc.l.qui  bona» 

§,fi  quis  dipularus,  ff.de  dain.  infeA.  ergo , Sic.  er  de 
hoc  inquit  ede  cafum  in  1. 2.  cicca  prm.  If  quis  ordo 
in  bonor.pon'cff.fcructur. 

Idem  erit  11  probata  fucriefama.  contraria  diu crib 
ru,velutil  Cadro  comitatus,  vbi  patratu  ed  facinus, 

3 Cflhiaia  afiuuuoSiCtiAuuiutcifUcUacgaiis:  t ni 

inho<: 
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i«h(Kcafuinfpic«tedcbcmasqualitatemt€ftiu,&  4 FomattiiUg^miprobatamfaeifpk»^  , 

«aA<l«teffib.(!cl.raipn.,x.CJ.fid.u.tan..  ^ 

concLrsio  dccli.  ^ 

ab/^vMPWTVM  bando  communem  vfum  loquendi  hominum . 

A iv  iQpamapliniprobat^vbia^iturdip^amdoidtquodJki 

ixamaanorobcturpcrpriuileeilj&iftftr*»-  natura  non  poujlclartpnb^i.  , 

r4tn«>*npr  ^ r tr  6 %ip  ama  coniunfitecwnvnot^  deponente  de  ventaUfpte^ 

inCnW  antiqua  * ni  probat.  ■ 

^ IX Fama twn  vno  ttfie  dtpontntt  tantummodo  dt  auditu 

s V M M A R 1 VM.  plenam  probationem.  ' > 

k V ama  mrpriuiUna.iyinflrummta  antiqua  probatur,  i^Fama  piem  probat,quandoplurtsUfittttiam<UaudHur 
" pr l^imekus  probatur  ptrinjruinenta^iPaJidi  feri  eumtpfaeonturrerent . j ^ At  mairi 

pSautbmtUas,qudm^rtep, . 14  ufienon  fuffiat^mando  agttur  dt  matre 

! Oaa4nuaa.dcantiq.tcmp.tol.iuihi;o.nu.8.5cfol.  i%F*rfA 


imssss^- 

' jsis::sssrjsssss 

£iSSSEZS!S:s«'  - 

C O W C I.  V S iO  HCCLt  l,  ^p*^Ppro.m^rteUittrUtttiUniwn^wiauvi. 

. argvmentvm. 

t»n,.,an  exeo  probetur, qiiidteftes  in  fi.  ^ 

ne  eorum  examinis  depOnant,ae  pr*air  regalanur  non  probat,  fed  falttmtramfiH  onus 

Ais  extare  publicam  vocem, & famam.  • probandt  contrarium  in  adutrfarium. 

• *■  x9  Famaplene probat,^  quis  malivtatur  fua  fubJtanUa. 

S y M M A R I V Af.  30  fama  plene  probat, quando  tra£iaturdt  probanda  ma-. 

la  fide  tius, qui  prffiripjit . 

k Famanon  probatur ixto,  qubdin  fine  eorumexamims  51  Fama  prouatpUnetnbis  eqfibutdnquibutbominumopi 
Jamam . ^ ^ veritate , 

:•  famarr?sstti?J?pli5i  . 

' ^ZPerfamam  probare fujjicitpertinitiacollattombtnefieif. 

cove  Lireso  DCCLUI. 

.aagvmektvm. 

F4m.regularit«.anplenaiiiprobationem 

faciat  i '41  Quandoeunque  Cierieut  fuerit  d Populo  Infamatus , <«t 

jama  probat,&  unetur  innocentiam  fuam  purgare. 

S V M M A R I V ^zFamapieniprobat,  quando  agiusrdtfsrfbrmatsonecon. 

admtnscuht  adeurUhs . T 6 Co«A»m  per  famam  probantur . , 


«r  famam  probari poufi  ,aliqtsememi^  bona  alseuittt 

mercatoris  fi£tsui,&  fimulat* , in  fraudem  creditoris. 


m(fi  alffs  adminiculis  adsuntiss . nWi.rtMityjxitn-  ii6  Con/inia  optimi  per  famam  probantur . , 

a luUuaeaox^farnanon facit pUnsm^d^^ 

. ^ Ufimturnfsad^Ui^fi^  - . lofipbi Mafiardi,v(Ax.  ft  i 

• V • ' 


Fama 


lofepht  Mafcardi 


j regularifer  pfcnS  ptobarioncmf  non 

•T riJ  a-  facit:vtcolligcrc  cit  cx  I.C-rerpon(b.in 
1.1.jf.eiufdequoq.-&  ibi  gl.in  verb.  con  rmat.  & ibi 
Bar,fF.dctcft)b.&  h3bcmusextex.vbiglo.'n  vcrb.fa* 
ma-inc.n  tcAM.§.fxpi  it^q.rira  voluit  Bal.iii  1.^ 
prictatis.Cdc  proba.ciiiacccditMarfinl.de  mino- 
re,§.p?uri  mO,fub  nu.  5 d.<Se  d6.de  q.Hc  & aflerucre  Ca 
noniAxin  c.venicn$.il  i.dctcAib.jc  notatur  in  l.ad> 
rnonendi.tf.de  iorcioide  fcnfitSal.in  l.ca  quidc.  coi. 

* js.vcT.  circa  hanc  materia.  C.  de  accutat.  dc  de  * cui 
opioioncancAaturllluArifCard.Alban.inAiislucu  > 

f bnt.adBar  iad.l.j.^.ciufdtm.nu.2.&dc*commu- 
jii  cnam  dixit  Dcc.in  c.  • .nu.  jd.dc  appcll.  & de  cad$ 
attcftatnrArct.ind.c.venicn.s,  nu.2i.de  tcftib.idcm 
fuitanimadiicrfum  i la^.  in  I.  neq; profeirio,  in  prin. 
C- dctefta.  quod  & voluit  confulcndo  Dcc.  in  confi. 
»72.col.J,dcin  conftai.col.y.  idem  probauirFd.in 
c-perruas,  col.^.dc  probat,  ncc  hoc  latuit  Abb.  in  c. 
tranfmiflx,  qui  Alii  lint  legit.  Hcque  ccnfiiir  .Sal.  in  I. 

i. ff.dctcAib.  idem  rcfpondit  rogatus  Alex,  conf  ay. 
coi  }.vol.4.  id  prxeerca  dignum  relatu  cA arbitratus 
Coua.Epitom.  in  2.par.  c-S.S.t.num.j.qtubusaddas 
Corn  in  confi.r  r.num.  i . & in  conf.  46.num.  i d.  vol. 
3.adiungas  etiam  Marc.Mant.in  con(Id2.num.4i.dc 
inconC.  24S.  nu.?.  in  quam  fcntcntiamdcfccndirSc 
Farif.in  confdy.num.  1 7.  & in  conf.  i04.nu.  f dd.vol. 

j. id  poftremo deprehendi d Rot.dccif.236.  alids  ly. 
incip.  ad  clFedum  de  prarb.  vbi  dccifum  habetur , 
ad  obtinendum  adiudicationem  bcneficij , quando 
quis  habet;  gratiam  ad  beneficium  vacans  perafle- 
curionem  alterius  beneficii,  non  fufiicir.  probarci,  q> 
illcfucritaircqmitus  ponefiionem  per  teftcsdepong 

7 tesde  publica  voce,  & fama,  tquia  fama  non  facit 
plcnam<nec  fcmiplcnam  probationem,  nifi  aliis  ad- 
miniculis adiundis;  iuxta  notata  in  c.vcnfens.il  i^le 
tcllib  cui  fnixacccdir&  Bellam,  in  decifS64.cociu 
fio  ^ gratia  fada.  in  decif  6 1 2.  ador  admiffus . & i n 
dccif  9S.rcntcntia  Iata.&  in  dcci-4yy.  monaftcriu  al- 

3 icgans.dc  decif  242.ad  effcduobtiiicdi.t quibus om 
qibus  in  locis  concludit  publicam  vocC,  & famJ  no 
plenam  probationem  ficcrc  quoad  titulu,  Sc  ad  ludi 
cationem  bencricij,  idem  diremit  Rot.in  dcc.3  30.de 
fc  iiidi.nlids  1 y.in  nou-5c  Bellam.dcc.740. 

Primo  ampliabis  conclufiongeo  vIque  procede- 

4 rciVtetia  legitime  probata  huiufinodi  ^ma  f no  fa- 
ciat plena  probauong : ita  cautum  eft  ii  Cclf  in  c6f. 
67.nu.8.&  9,  (ic  etiam  rcipondir  B<ro.  conf  193.  nu. 
23.vol.3.ample Malua.inconf  t lo.num.iS.tom.i. 
quos  fcquitur  Burfin  conf  io.nu.3 1. 

Secundo  amplia,  vt  per  fe  fola , ncc  inducar  femi- 

3 plenam  probationem, j Icd  tantummodocoadiuucc 
probationem  fada:vt  paret  cx  allegatis  a Bar.ind.S. 
ciufdc.in  d.).?.deteAib, idq; leniit Dyn. in  l.z.ff.dc 
cxcufa.tuto.Abb.in  c.fupcrco.  deconfang.  & affi.Sc 
in  c.z.  de  clandeA.dcfponf  poA  lo.  A nd.  in  addit.ad 
Spc.in  titde  noto.crim.Rot.gtin  dcc,  3 27.fi  c6tra  pe 
tentem  abibluriong.de  in  dcc.3  vcndico  a tcca- 
Atum.quo  in  loco  habetur  famam  non  facere  pIcnS 
probationem, cum  vix  faciat  fcmipicn3,dc  ficlenrirc 
vf,  quod  faciat  fcmiplcnam  probationem,  idem  de- 
cidit Bella.indccif740.fi  vcodicoitcCaOrum.  coi. 
pcn.quod  cxprefse  diremit  R.ot.in  dcci,  i36.ali4s  1 y. 
tim-dcpixbcn. 

Contrariunvn  voluit  Parifinconf7y.nu.i7.voI. 

^ 1.&  Dccjnc.i.n.i  i.in  fi.deappcll. fdicuhac  * c6- 
munem  opinionem, & feruan  in  pra^ca,  quam  ctii 
probauirgl.in  c.venicns.dc  tcAib.  Se.  in  c.  i.dc  appcl. 
& inI.3-S.eiufdg.  ff.co.de  teft.  hanc  cande  tenet  Spe. 
in  titu.de  puabat.  in  videndum,  vaf  fexto.in  fin.de 

* *oesfcribcritesin  d. cmvcnicns.de  Imo.  in  l.vlt.col. 
vlr.de harrcd.inAit.de  Cagmin  I.fi.C.dcquxft.  Arch. 
in  c-fi  duo.  2 5 .q.6.  di  in  c.|ciunr  cuniAi.7.q.^.candcm 
Vidcmui  confiimarc  domiiii  Rot.in  dccii.3  so.alias. 


ly.dcrciudic.  inno.dum  dicunt  famam  iion  facere 
plenam  probationem, fe«l  vix  fcmiplcnam,  de  Ik  an- 
nuit pro  icmtplena  idem  Bcllam.dec.740.fi  a te  ven* 
dicoCaflrum. 

Hxcigitut  opinio  cft  adeo  cdrrouerfa  proptcrgia- 
uifiimomm  auclorum  ab  vtraq;panc  au^orirates» 
vt  nonnulli  t nofins  iiq;  fide  digni  Icribcntcs  ignorx 
rint.cui  potius .icccdcrcdebucrtntrvt  Fcjy.  in  ea.  vc- 
nicns.il  1 .col.y.dc  tcfti.lcd  cenfuerint  pp  negotii,  (vt 
aiut.j  arduicatb  in  iudieis arbitrioelTc  (i^m,qui  dili- 
. genter  inucffigarc  debebit qualitarg  famx>&  cius,p- 
bationem  ac'ea:tcra,qux  rem  ipfam  circunffant;  iuX 
ta  1.  y-S-ciurdem'  quot]uc.  ff.de  teftib.  Fcl.  prxtcrca  Ic 
lubicriplit  HippoMarfin  d.l.dc  minorc.S.pIurimu. 
fub  nu.92.tf.  dequxit. 

Concltifionc  primo  velim  limites  non  habere  lo- 

7 eu  tinfaefis  anriqiiiscxccdcndb.mcinorii  holum: 
nam  in  hisfama  probat  plene : vcaudfor  eff  Inno,  in 
d.cap.vcnicns.il  1 Jc  te Aib.  de  fatis  apparet  cx  multis 
collc^isab  Hippol.Marfin  d.li.pluri  mumjiu.6o.de 
6t.de abcod.inrub  C.de probat. nu.t94.ide placuit 

• Alcx.inconf8;.vol.3.dc’'communiopinionc%it.c- 
ffat  lafinl  prxtorait-li.prxtorait.ff.deeden.de  idem 

• de  * communi  Duc.  io  c.  t .nu.46.  de  appell.  dc  Alex, 
in  conf  1 yp.col.  pen.vcr.  capio  aliam  dubitatio.lib. 

• d.Roin.ineonf.ioy.circa  mcdium.verjutinhoc.de 
N icoi . A relac.i  n addit.ad  Alc.de  prxfumpt.  in  2.rcg. 
prxliiinp.;.  iiibnu-).* 

8 Amplia  huiufmodi primam  limitationSif etiam 
vbi  agitur  de  gtaui  prxiudicio,  vt  in  pbarionc  domi- 
nii, quia  tunc  fama  plene  probat  rvt  tradit  Alex,  im 
conf  4.C0I.6.  nu.  1 verf.  potcAalias  moduslccuari. 
lib.  2.de  in  conf.  ty  .coi.  1 . nu.  1 .de  in  conf  1 6.ou.  22.  de 
in  coiifil.24.num.2  i.'de  in  confil.  1 1 6.num.6.Iib.  y.dc 
alios. id  hoc  citat  Crau,  in  tra^.dc  antiq  tcinpo.i. 
par.^.vifoin  hac  prima  par.in  prin.cum  diA.idem  te 
net  etiam  Socy.itlcDnf.i37.voru.l.  de  Alcx.inconf 
ioi.volum.7. Anro.de  Butr.inc. veniens.de  tcitibus.  _ 
quamuis  hocdifpliccac  Abb.  ibid.  nu.;7.’dc  pro  am- ' 
pliatlonc  cfi  gl.  memorabilis  in  1.  atqui  natura. eu 
me  abfentc.ft.de  ncg.gcA. vbi  Ang.  per  illa  gl.  tenuit 
dominiu  alicuius  pronari  pofte  per  famam  in  antiq. 
de  ita  dicit  Ic  in  fi^i  concingccia  obfcrualTc  Padux. 
idcmpranerca  placuit  Alex.  ini. rem  quae  nobis.  If. 
dcacquir.poftcfl.Curr.Scn.in  c6nf69.  num.y.  Deci. 
inconf42S.vifoconli.nu.2.Com.in  conii,  ido.lib.z. 

Sccnndolimita  non  proccdcrc,vbi  agereturde  p- 
bandocommuni  vfu  loqucdi  hominum , vt  fi  vei  i m 
probarctalia  verba  in  hac  ciuitate  ita  communiter 
p intclligiitnamtunc  Ibb  fama  plenam  facitproba* 
tioncm,audorc  Bart.in  l.Labeo.vcrfquxro  vrruin. 
ff.dcfuppcllcd.lcg.cuiacccdit  Abb.  in  c.  vemens,  il 
z.verf.Bar.  dicit,  de  tcftib.  quos  refert  ciiam  Illuftrif 
Cardi.Alba.inluiSlucubrat.adBar.iiid.l.i.^.eiuiiic 
nu.4.ff.  de  tcftib.  de  huic  fauct  tcx.  in  c.  cx  I iteris,  il  i . 

. defponla.  ibi,  ad  communem  verbi  iiuclligcntiam 
recurratur,  quod  cridm  placuit  Fely.  in  d.  c.  veniens. 
nu.7.  de  voluit  Marf  in  d.l.dc  minore.  §.  plurimum, 
t1u.82.ff.  de  quxft. 

Tertio  loco  limitanda  cft  cpnclulio  vbi  ageret  de 
probando  id , fui  natura  non  poteft  clare  probari, 
Vt  in  filiatione,  de  quo  dicemus  infra  in  conci,  fiiia- 
to  tio.|  nam  eocafu  fama  probat  plene;  vt  in  c.  p tuas. 
deprobat.de  in  I. filium  definimus-  ff.de  his quifunt 
fui, vel  alicn.iurjdc  obfcruauit  Fely.  in  c.  venies.  nu> 
7-dc  tcft.q»  criam  annnaducrfuin  fuir  a Marf.  in  d.J^. 
plurimum.l.de  minoreff.de  quxft.  nu  6^  de  m conC 
1 1 6.nu.  1 2.dc  d Dec.iii  conf  562.  de  fcquitur  Illuftrif 
Alb.vbi  fupra.de  mi.de  minorc.^.plurimum.nuin.z. 
de  veritate  tamen  iftiustenix  iimicationit  dicemus 
. infra  incoiicl.filiariopcrfamam. 

Quarto  limitatur , quando  fama  cft  coiunda  cum 
il vnotcftedcpoQeqtcdcvcxuatc: tsumfimu  pleni 

probant; 
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^obanr.ica  ftnfitDjm.jinl.cxcufantur./.i.flr.dccit* 
co(a.tut.5c  docuit  B.ir.ind.$.plurifn6.I.cicminore.n. 
^ff.dc  q.  idem  fKfuuius  eft  Anto.  dc  Bur.  ind.cvc* 
njcnsi^i.i.dcccftib.dc  idem  fmtiiIo.de  Imo.inc5r 
^.incip.viCsi  vbi  dicit  famam  iun^am  cum  vno  tc 
ile  probare  pa^am  dc  retrouendendo  idem  patet  ex 
addudis  per  MarCin  cLif.pInriinQinu.p)  .94.  aliis  86. 
& tenet  eto. inca.i.deappcl.  & cxaiijsaddudisper 
Mat.de  AdLtn  dcc.|^7>dc  i Dcc.inci. nu.ai.de  ap- 
pcliauatquc  Barba,  in  conf  xs.nus.vol.}. 
fta  Kmbrublimitabisiflud.tquandoialisrefUsde- 
poneret  tamummodddcaudiru- tunc  enim  fama  cu 
illoconiunda  non  faceret  probationem  plerum:  vt 
cx  addudis  i MarC  ind  i,  dc  minore./,  plurimu.nu. 
p4.fF.de  quzd.aliis  nu.8  7. 

Reflringctamen  huiurmodiprimS  fublimiratio- 
nem  non  procedere , quando  cum  fanu  plurcs  teflcs 
p ; etiam  dcaudituc6curtcnrl:  f nam  tunc  probaret  ple 
ne>dc  rcscfTct  indubitata : vt  tradidere  Doc.  in  c.liccc 
cx quadam, de  rcfli.vt  & fcripfcrcHod.  Imol.dc  Fcl. 
fb  c.quid  pernouaic.de  vcri>.ngn.idem  ccnlliit  gl-in 
C.I.  de  pnclcrip.  in  6.in  verf.  memoriat  quibusaddas 
Cor.inconr.78.cm.}>lib.}.adiungar<j,Ruin.inconf. 
34.col.}.lib.t.6c  in  conf.pz.col.}. v0L4.de  Czpha.in 
conf.411.1su.t8.lib.;. 

Secundo  fubiimita.qiundo  agercturde  matrimo* 
^4010  diflbiucndo*  t tunc  cate  fama  cQ  vno  tede  con* 
iunda  non  Ibfiiccrcc.vt  concludit  Alex. in  conf.  141 . 
na.4.vol.t.dc  fcquicur  Marf.  in  d.$.  plurimum,  nu.6. 
pergl.de  Dodan  c.mulicri  de  iureiu.  quod  etiam  ad- 
iDuatconrcx.de  ibi  notata  per  Am.  dc  Butr.inc.i.dc 
b confangniniratcidc  allin.  dc  cx  * comnmniopinionc 
afirmat  Burfin  conf  p8.nu.  1 6. 

Quinto  limita  principalem  conclufionSnon  ptxy- 
15  cedere  ,qn  agactur  de  publico  fauorc 1 vt  quia  iu  ■ 
dex  Gtcxcommunicatus»  tamen  non  habeatur  pro 
excommunicator  nam  tunc  fama  Nobac  de  lentdtia 
tiuscftvalida.tefiaturBart.in  l.arbitcr<C  dcfent.ve 
«it  Fel.ind.c.venidt.verr.fallit  etiam  ifla  Remla.  vt 
refert  liluftrif.Alb.ind.S.eiufdem.l.j.dc  tcftib.nu.t. 
dcplcsicperInn.inc.nihil.inverb.admini(lracore«de 
eled.de  Marf  in  d.Splurimum.nu.sp. 

Vd  Sextb  limita  rtqnquis  probat  per  famam  ipfutn 
fuilTc  in  pofTeUione  alicuius  rei , nam  tunc  ilh  ^at 
malam  hdem  noui  poircfToriSfita  vt  prgferiptio  inrer 
cumpatur  f vt  confuUus  rcfjxsndit  Sc^y . in  conf.  187. 
coi. n. in  i.vol  qnem  rcfertCard.  Alba.ind.L;.nu.i. 
5eiurd6.fF.dcteflib.(ic  docuit  przcercd  Bar.in  1.  Ccl- 
fus,nu.  1 s JLdc  vfucap.  cui  accedit  Cardi.in conf  iS» 
otq:  Ang.inieum  qui.S.vlt.ff.dcpublicia.dc  in  c6fi. 
i6o.nu.5.Arer  eriain  in  coni!  i $.nu.i  r.  Mari!  ind.^. 
plurimum.nu.76.LudG0zad.1n  conft.nu.j  ;.AiHi. 
1nc1.in4.notab.num.17.dcpaciuram.firm  in  vlib. 
feud.Soc-iun.m  conf  69-nu.5a.voI.  r. 
ty  Septimo  llmita.t  vbi  ageretur dere  modici  pr^iu- 
dicij , de  dc  breatonbus  caulis , nam  tunc  fama  p!cnc 
pfobarct:vcnotattirinl.vbiadhuc>Cde  iur.dotiu.de 
in  c.fuper  co.deconUng.de  .ntH.6c  allcrit  Bart.in  d-1. 
dc  minOrciS.pIuritnum.col.fi.de  ibidem  Marfnum. 
5p.fic  etiam  inquirFcl.inc.vcnicns,nu.9.dc  tcfiib.Sc 
p^auic  Crau.in  conf  1 Si.nu.^.  quod  nec  latuit  Cal 
ca.in  conftoo.coLpen.  circa  medi Q,;A  qua  fnla  non 
receflit  Dec-in  c.  1 -nu.  i a.dc  a ppcl.  idem  decidit  Per. 
Bcnint.in  dcc. Bonon.  71.  nu.  6.  huc  item  patinet  9 
ks  voluit  Bar.tn  conf  126.  vbi  inxfuit . t polTc  ptobaii  p 
fitnimyaVtqacmemiCIcbonaalicaiusfncrauonsti- 
Wtii  dc  (imulace  m fiaudein  creditoris , ^uia  agitur 
dc  modico  pra:iiKlido.AdidcmfacifCtiiquodn^ 
tat  Ro.in  cA!?;8.vbi  inquit  proban  poffc  per  fama, 
q^d  aliquis  fit  fugitiuut,dc  cogawr  iatifdarcmc  lu* 
iiit,quiaagicurdcmodlcoprxiudicio.  * 

(^au61iimta>ncumfjma  coxiaurantaliaadmi 

ipnicula ; t tuncprofc^oipfbfiima  plcfti  |wobarct,yt 


refponfum  edi  Barba.in  conf.  ;t.coI.7.  verf  ncc  ob- 
ftanr  ai Icg.  cum  fcq.  vol.  3.  idem  cti.iin  confirniaiiic 
Marfin  Rub.C.de  proba.nu.114.cui  rcnrdticfe  lub* 
feri  pfit  Dec.in  l.cx  iis,nu.i  5.  Cdc  tcfla.milir.  dequo 
latilfimd  Alcia.de prxfump.rcg.  3 .przfhnip.;.  idque  . 
animadumitPacii.inconf  10.nu.57.  dcmi.ic^voL 
a.dc  inconfi;.nu.9-eo.  voI.i.idemc.iucucfla  Dec 
inconf  5p5.nu.6.accidpf?:rcrtnifirFiona.jn  l.qui* 
dam,mi.4.  verf  fecundo  modo>fF.dc  proba,  quod  ctil 
vidir  d:  notauit  Czph.in  conl.4i5.nu.55*vol.;.de  m 
conll.;i  I nu.31.co.voL3. 

Cui  rei  redlc  conueni  t,quod  not-Fulg.  in  c5f  1 3 8. 

20  incip.vifis  przccptisxle  vlurario;  t vbi  voluii , quod 
pcrfamatti  cum  aliquibus  adminiculisprobcturaii* 
quem  fuific  manifeflum  vfurahum)  de  idem  tenet 
Abb.in  conf.8i.ex  ihematci  voi.i.dcfcquiturcuam 
Marliiii  d./.piurimum.nu.8;. 

Quod  autem  fama  cum  alijs  adminiculis  tantum* 

21  modofaciacffcmiplcnam  probatione, videtur  ten* 
tire  Rot.in  dccif  6.ali4s  3 27.de  cxccpin  no.tn  pofhe 
mis  verbis:  ibi  in  cafu  noArx  qu^llionis  non  requiri* 
tur adeo exada, de  plena  probatio,  Icd  fiithcitiemt* 
plena , dc  ideo  maior parsdominorum  dicebat  luiH* 
cacinhoccalli  publicam  vocc  de  fam.imi  qcfi  alijs 
adminiculis  faciebar  fcmiplcnam  probationem. 

22  Non6limirabisinijs,tquz  fuoc  difiicilisproba- 
tionis,  fecundum  Barto.in  1.  fi  quidem, C.  fb!ut.  tua  * 
rrimo.Sc  in  l.cominuu5,in  $cum  ira.  de  vetbobliga. 
quod  pleriquccxfcribemibus  probauerc>prarcipue 
Anto.  dcBiirr.ind.cap.  veniens,  il  Kdetcitib.  Bald. 
inconfiL37-cafus  lalis  cfl,coIum.  fi.volu.i.&  Alex. 
4nconn.24.animaduerfis,i.coiuin.vol.2.Roman.in 
conC76.  Incaufa  nobilis  viri,  coi. Ancha.  inconf. 
j 1 1.CTCS  domini, coi.  2.  de  Bofin  fua  prae,  criin.  tit.de 
par.fiippo.  nu.20.  qux  autem  fint  ditHcilis  probario* 
nistibi  late  fugeerct  luris  prudcntillinms  lac.Mcno. 
dcarbit.iud.caMi6.ccnt.2.lib.2. 

23  Decimo  limca , fquando  effet  imcnranim  reme- 
dium cap.icinrcgranda,  3 - quzfl.  1 . na  m lunc  foia  fa- 
ma fuper  pofiTclIione,  vt  confuiendo  fen  fir  Anch.  in 

* conf42.  num.;.  vbi  inquit,*  omnesdodores  m hoc 
conucnirc , quod  probata  publica  fama  debc.arte- 
(lituipoflcflioagentihuiufmodiremcdio,  idem  tc* 
net  Dec.in cap.i.num.J7>  Heappcll.de  placuit  Mari, 
ia  d.l.deminore,$.plutimum,nu.7i  .ff.  de  quzfiio.u 
cciamrefcnGabricUnruiSconduf!derelfat.  fpolia. 
conci. 5.na.iop. 

24  Vndccimo  limitare  poteris,! quandoa^crurcte 
ca  materiam  peccati, nam  tunc  ad  cuinn(£im  pecca 
cum  probata  falnacrcdimr,  fecundum  Alb.inca.i. 
depoflui.prziar.nu.  17*  quem  etiam  feqiimirCardu 
Alcx.in  c.i.  c0l4.de  appcl.  dc  Aret. in  conf  1 vifb 
diligenter, C0I.8. 

IXiodccimo  limirarc  tibi  licebit  conclu.  quando 
ageretuide  probanda  morte,  hxcenim  perfamam 

if  probatur,  t iuxta  fcnccntiam  Cyn.  in  l.  fi  quidem,  C 
folo.mat.de  tradidere  Ant.acalii  in  c.in  prcfcnria.de 
fponf.de  prodidit  Bal.  in  addit.ad  Spcc.  in  fit.  dc  not. 
crim.circa  medium,  dc  fiar.  idnorauit  intrat,  de  tc* 
flib.iu  verf  mortuum  hominem,  Alcx.ciiam  id  con< 
fulendo  vidit  in  conf  1 1 5*volu.4.  dc  in  conf  4.nu.  1 5. 
ool.2.dt  Soc.iun.iQcoaf26.voL2.  per  cotum,  vbi  U* 

ttomodo  mors  probetur. 

xd  Dedipocertio  limita , fqn  agercturde  probanda 
fzuitiaiudicis.adcxcufandum  non  appellantem,  aa 
tunc  etiam  fama  pien^  probat  huiufraodi  fnittiani, 
nempe  qu6d  ludex  confucucritmcarccrcmdctru- 
dac,  vel  fimiks  violentias  inferre  appellantibus,  de 
de  eo  conquctcmibus;  ita  feriptum  reliquit  bar.ml. 
dtpupilio^.frquiB  ipfinum . 1 7.  ff  deopa.  nou.nun 
eU.quod  dc  obferaauit  Alex,  inapoflil.ad  Banin  d. 
S,plfirifiiiim,£ol.fiQ.in  vcc.vana  vox>dc  Fcly.iac.vo- 
|uens»nu  ■ p*  in  ftde  tcAL 

B 4 Dcci* 
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»7  Decimoquaffo  linlitalt<^uff-^ofafnahabcrorrufIl 
i pcrfoms  Hdedignis.£choncltis,iuncmn>inim  ple- 
ne prc^itHncaim  adminiculis,  vr  Btrto.  Admonuit 
ind.ldc  minore. 2^. piuninum. colum.  7. verfif.quario 
VI  e:um  inquit  Bald.ini.ea  qtiiJcm.coLz.j5c  ihi.Sal. 
in  z.q.Cdc  accula  jdcmdimtBari  an  1.  ck  pupillo./* 
litmtsipn.coLt  yerCoc^uoquarro. 

<3  $ Dccimoquimo  limitztvc  non  procedaNt  quin  fal- 
tem  transferat  onus  probandi  contrarium  m aducr- 
iariuni;Vt  clarum  ctlcpoccA  ex  allegans  ab  Aipa.ia 
confli. num.f.lib.i. 

Z9  Dccirnofcxto  velim  limircs.f  nam  plene  probatur 
per  famam,  quod  quis  ma  'c  vtatur  (ua  (ublUntta : vt 
not.in  aurh.de  xqual.doc.^.illud»  <Sc  pet  iccibemes  in 
l.nconAanrc.  B.lolur.  matiiin. 

90  Dccimorcptimo  limitanda  tibi  cQ  concluHo » f vt 
per  famam  plcn^ probetur  > quando  rradaremr  de 
probanda  mala iidc  eius  quipr^fctiplirnuxtalemen- 
tiam  Innoc.in  cap.vlt.colum.S.dc  prclcnp.de  Ban  m 
LCcllu5.ff.de  vfucapio. 

Si  Dccimoodauoiiinitaturifvtplcneperfamapro- 
berurin  iis  ca(ibus,inquibus  hominum  opinio^iSc  c6* 
Aictudo  vcri'atur>vciun  citea  imponenda  nominande 
Amilia : vt  obicruatum  ell  in  1. 1.  ff.  denum.de  in  Lli- 
brofum.2i.idcm  tamen  CaHius.ff.dclcg.  f. 

pecimonotib  liniira  : nam  fama  plene  probat  in 
3 2 fjflisi  t quae  non  polluni  beni  difccrni  i veritate , vt 
jn  decedente  111  naufragiOtVCl  bello, rccundiim  Cyn. 
ini. Ii  quiJcm.C.iolut.  inatr.  quodquopa^omrciii- 
gatur.ad  eas  glo.  de  Ant.de  Butr.in  c-in  pnclcntia,  de 
fponl.de  Bald.inouth.hodic.C.dcrcpud.  et  perlimo, 
mc.quoniani  frequcntcr,vt  libiioncomclL 
Vigefimo  limitabis,  vt  fama  plene  probet  in  his, 

^ 5 f qux  infpiciunt  hominis  qualiratcni,  vd  uu  an  qois 
iit  do^nn.i  prxditus  vel  induAiiusrvt  docuit  Barr.  in 
l.i.C.dc  rcliaincn.de  hinc  cli^qvod  licet  promotoics 
debeant  examinandum  iuraicidoncuro  , de  Icactc 
examinarc;vt  I.ncmincm.CJ.  de  aduo.  djucrf  lud.  ta- 
men fi  fama  Ht  denus  peritia,  non  requiratur  aliqua 
examina  tio.vt  ell  glo.  inlignis  iii  c.dc  Petro.  4 dilL 
de  in  cap.cpifcopiexammaaaaj.dili.dcquo  videas 
Io- AniLm  c.conLiitutus,il  a.dc  appell. 
Vigdimoprimoiimitarc  tibiliccbirconclulionS; 
34navbilcxuuU  »t  qd  luBiciatfafnicffcdcaliquarc, 
tunc  prob.mdo  fama  m per  duos tcilcs, plene  probata 
eli  fama, vtli  lege  municipali  fit  cautujcpqnis  tenea- 
tur ^baicfnnamcllc  in  aiiquoloco, quod  maximi 
notationedigiuimcll  piopcci  Uatuiadilponcntia,^ 
Indiciarprooarc  moitciu  pci  lamaiu.vi  ait  Lanlr.de 
Cuan.in  I.admoncndiiimuMu.ti.  de  iurenir.  de  quL 
Lus  oinn:bus  plene  videas  JUjbcnicsd.Ocremcstn 
d.Lidmoi.cndi , vbi  iull^  Kxus)Owmd.LUe  lurc  im- 
Doi.^.pluninuin . ff.de  quxlt. 

Vigdimokciu.no  no  habere  locQ  in  principe  at* 
a sreliaiuc  de  fanu,ku  iidamu  alicuius,  | qh  loquitur 
allcrm.c,'lccustiio»]uatur  narratm^.  Dicituraut  lo- 
qui per  vcth.i  atlcitiua,  qiundoioqmcut  hoc  modo: 
<^iia  contui  nobisul^cffeiofamaiumrcPcr  verba 
auLiurratiua  diciiurioqui,  quando  dicit,  Multorum 
cLamoi  adnosperucmt.^  whsdhnfam.uus:ric  tra- 
didit io  Andr.tn  adJii.ad  bpec.intii.dcinquif  Vnuc 
trademux.  vcii.hoc  aut  notadum , qnC  fcquitur  Abb. 
in  e. cum  opoi tca .,m  t .notab.de  accuf.  3c  laco.  de  S. 
iicorg.ind.L?.>.eiukicm,nu.zi.ff.dc  idh.aiqj  lafin 
tcpct.Ladinoncxidi,nu.Z46.iQ(i.  iLde  lUcctur, 
Vigcliniotcinolimitaioc»  locum  fibi  non  uendi- 
^deate  t in  EccicliaUtco  imcrdido,  nam  fola  fama  fa- 
cit probationem  fulficicmcm  ,ut  interdiefum  lupe- 
tioeisoblcmcturnu  probaiglam  c.i.in  vcr.publicc» 
de  poftu.pradatquam  glo- fcquitur  ibi  Abb.nu.  1 7.ci- 
dem adhifct  Pctr.BuwnUsNauancnfis  in diredo- 
noclcdionum,m  i«paix*to.nu.  10. em gio. accedit 
fuamUcc.ind.c.i4iu.48.dcpQftulpt«j^  ‘ 


i Mafeardi 

Vivcfimoquarfb limita»! quandocflef materia. in 
qiiaipfa  fama , leu  commnnisopiniornhu.1t  ex  cnu 
iicrbisccmiminteilccium  imnceninirufticic,qu6«i 
ipfa  probctur,ui  m l Labco.ff.  de  fupelle^.  lega,  in  L 
cum  dclanionis-S.alinam.ff.dcrund.inflniO.crtnft* 
Jcga.ita  leniit  nt.de  Butr.in  d.c.ucnicns.  num.  toxt 
Abb.ibidcin  mim.  8. 

Vigclimoquinto  limitabisin  collatione  bencAcu* 
^«tnampcrrineriacollarionmihihcirpTobaripcrfamS.* 
ira dedfum reliquere DD. RoMncieciL  f.alias  tzi. 
fuffidt  probarc-de  probar.ln  nou.  hoc  idetn  Icquittit  j 
M il.in  reper  in  ucrb  probatio,  quod bencheium  pe;- 
tincat.hoc  idem  iirmar  Rot.m  dee.  1 . ali4$474jaicnt 
aAa.de  ollic.uicar.in  nou-  er  m a ntiq^pc.  uaiet aAa« 
hoc();  renet  Lap.inalleg.89.in  Dei  nomine faAum, 
coLd.ucrl.ucnioad  Iccundum.Rot.erindecLi.  altis 
4. poffeflor bcncAai.rit.de  rcO.fpol.in  nou. Dee.  in  c. 
i.n.t9.€oL4-ueificrtiuscafuscff  dcappcii. ctRor.tn . 
dcc.7.aliis  2 S7-li  quisdicat.de  probat.in  nou.de  quo 
nos  ctiain  lup.in  c5cl.  1 7 Lincip  beneficii  collationi. 

Hanctamen  limitationem fublimitabis»  uifairtb 
prober  collationem.  qu.indoaliq^confequicurbe- 
nclicium  ab  aliquo, ad  quem  de  iure  non  fpcAat  coi* 
latio  t fccusubi  aliquiscirctprouifusabEplfcopo, 
adquem  iure  pertinet  collatio,  craliusabalio,ut^ 
canonico  prxtcudente  ratione  praibgdtr  liixillud  bc- 
nclicium  ad  lui  collationesmam  tunc  Ibla  fama  noa^ 
fufficcrcrjuli  effet  adiuoAa  aha  fpccies probationis, 
quod  uohhiBcllam.indccil.57o.conduLquodliccr, 
diccus,qubd  fama  liifHcit»  ubi  dircde  non  agitur  lu- 
pcrpetnnciuia,ucl  fupercoUanoncfaAa  abordioa* 
rio;  et  ita  fuit  conlultiim  in  una  Parmefi  ParocKiaUs 
b.  Chnftinx  ,u:  lefenCaflad.indeciL  i.pcrtmciuia 
coilationis.de  probar.ubi  Cie  illaindcci.  1 z f.  limitat. 

40  Vigcfimofextd Aillirtin  pondTioncfcruituris,aut 
libcrtatis,auilimili,uel  in  quafjpotlcQk>ne  ingenui- 
taris, adeout  onus  probandi  trar.icannaduerlanum 
uolcntcm  dicere comr.  ruin , 1.  mntcr.C.  ne  de  ffat. 
dcturA-iia  tenet  Bair.ind.l.dc  minore, in  d.^.  pluri- 
mum nu.;o-in  h. atque  B.<l.in  Lz.y  u iLmn  text.C.ft 
rauus.ani  liber.bb.  1 o.iacob.dc  S.  Ocorg.  confirmat 
etiam  hanc  opinionem  ind.Lt.!f.cuildcm.nu.7.P  dc 
tcffib.  Tiraq.quooucin  iraArtJenobiiit-c.io.  num.:8, 
uctl'  hinc  quoque  elt  ubi  plurcs  citar.  idem  relpondit 
Riiin.in  eonl,  177  iiu.io.  U0L4. 

41  Visclinioicpnmofallu.fquandocunqucclcrlcqs 
fuerit  a populo  infama  rustnam  tunc  fama  probat,5c 
unctunmiocemum  luam  f*urgarc,ut  piob.it  eoi  ex. 
lnc.prdlyyfcr.2.q.4.inc.cuiD  dcridctc^.^.:.dclcnict. 
cxcotnm.ei  >n  c.i.  cumalijsdcpurg.canon.ita  tciut 
Alcx.inaddit.adBait  in  d./.pluriinum  nu.io.inad 
dii.mcip.uana  uox,atq  Dcc.in  cprudentiani,$.6.nu. 
4z.dc0ffic.de  legar. 

4%  VigcflinoocUuo  limita, t quando  agitur deinfor- 
maDonc  coniaentuK  alicuius  ■ nam  n:nc  fama  plene 
probat.ita  cocludii  Ant  de  Butr.in  repet  e.  pciucnir, 
de ceoAb. allegar  CompoffcLin  c.  i.dcdcA. lib.d. 
quem  (equitur  Fcl.in  d.c.ucnicns-nu.p-dc  tdtib.  atq; 
Marf.ind..P.plunmum.nu.Sz.  . 

VigeGmononolimitabiStinprobandaexcommu* 
4i  nicartonc,t  nam  cxcommuntcatiopcr  fami  probat: 
sta  fcnlit  Balm  c.  i.perlllQ  tcx.  ucr.  nota  ^ cxcorau- 
nicario.htcAnitlcx  dcincip.cdfuct  rcgn.invfib.feu. 
^qua  opinione  cA  come  xt.io  c. illud. ci  ibi  gl.in  ver. 
in  hoede  clcr.cxcom-mimff.et  in  c.  ad  hcc  inglo.ii| 
Vcrb.piiblicLdc  polluLprod.Xffudth  fsc  velim  intelli 
gasveru  cU'c,qn  non  agitur dcprqiudidoalterius, vel 
44  in  foroanimx : t Icd  quantu  ad  hoc,  vrquis  tcpcl  lac 
ab  agendo  rdquam  exebmunicatus,  n5  futBcir  fama, 
Icddebcr  Hcnapcmffimisdocum^isritaoblminmr 
Ant.de  But.  m dc.ven}cns.U  i.nu.i9.allcgatSpcc.in 
tit.de  notor.in  /.fama.idcm  voluere  Ane.  de  Butr.'ct 
itfiAbb.o(un.u^4aipinU,pcudcauaiu.S.lcxta.«u 
« uliiv* 


Dcprobationib. 

offic.dciCg-& ibi  Dcc.nu.36.idcm  Dcc.ind.c.ad  hcc. 
num.48,dc  po(hil.pn;la.hoc etiam  tradidit  Iac.dcS> 
*Cjcorg-in  d.l.;.in  d.§.ciufdciu.num.i9.  ff-dc  tcftibus , 
proQua  opinione  cft  cont.  in  c.pia  in  vcrb-apcrtifli- 
mis  aocumentts.dcexcep.iib.6. 

Tngefimo  locolimiiarc  potcrisno  habere  locum 
45 1 in^^o^^fuctudine;  nam  coruuetudo  probatur  perfa- 
‘inamiita  voluit  Cynun  1 . z,vcrnfecundo  quaritur.  C. 
ejute  Ctlong.confuc.qucmrcfj:rt,5crcquitor  Alcx.in 
conri4.na.t.vol.  $. quod  etiam  comprobauitMaiH 
in  d./.plurimum4iu.75. 

Trigeiimoprimb  limita  non  procedere  in  cdltniis: 
46tnam  hecopiimbper famam  prob-amur  : vt tradit 
Arch.in  c.intcr  memoratosnu4.i6.q.7.qucm  fcqui- 
tur  io.de  lmo.in  ccum  cauiam.nu.t . deproba.  & ibi 
Tel.nu.78.  eandem  corroborauitfcntcmiam  Grar.  m 
conf.9  5.nu.  1 5.  voi.  a.  cui  etiam  fauct  conccxt.in  d.c. 
cum  caufami  de  prob. 

47  Tiigcfimofccundb  limitSdacftconclunoi  f vt  lo- 
cum fibinonvcndicct  in  probando  iurilpatronatuj 
jiamptobaturperfamam:vt  aitBald.ini.  cum  liipcr 
nu.  1 .Cdcrci  vend.&  inaurh.quas  adioncs.nunt.  1 6. 
C.dc  faaof.cccl.cx  Icntfttia  Inn.inc.  venias,  dc  verb. 
fignif.idem  rcfpondit  BaLin  conf.)  lo.an  patronatu 
ccclenaf.voi.5.quosicferrt&  fcquitutCaf&od.  mde- 
cif.2.^ma  rcgulaiitcr.nu.4.dc  proba. 

QO  •n  C L V S l O DCCLIV',. 

ARGVMENTVM. 

Fama  an  femiplcnam  probationem  faciat, 
quando  agitur  criminaliter. 

SVMMARIVM. 

I Tmta  quando  agitur  triminaliter  non  facit  fimiplwam 
proiationtm. 

a Jn  erimmaiilmt probationes  dihtntejftaptrl^na. 

Fama  ittniiatum  fttnipltnaprobstione  ^incritninalibut 
. non  facit  plenam  probattoMm.ibi. 

3 Fama  per  fe  fola  nedum  non  factt  femiplenam probatio- 

tsrm  tjed  nec  etiam  Ji effit  coniuniJa  cum  tejie. 

4 FamacstmvnoUjit,  Ji  tejlisejiet.devifu  concurrentibus 

alijs  adminsculss, pleni  probat. 

5 Fama  nee  etiam  facit  indicium  ad  tor/uram. 

. 4 Fama  indittum  facit  ad  torturam  quando  probatum  e fi 
babuiffe  originem  ab  iionfUi  ptrfimis. 

•j  Famaquandot{ltiebtmens,iT  babuitoriginemd  perfonit 
bonejlist  factt  Hidicium  ad  torturam, 

% Fama  fulcit  ad  torturam,  quando  cum  es  concurrit  ali- 
quod indutum. 

5 Fomaatiam  fieffhnutinbii^ua  funtdiffitiUt  probatio- 
nit  ,caHcwrrtntibui  aliqu^us  adminicuUs facit  adto 
plenam  probationem, vt  fufficiat  ad  condemnandum. 
lo  Quando  cum  fama  concurrit  fuga,  tunc  talsi  infamatus 
torqueri  potefl, 

j 1 Fama  qn pojl  commijfum  deliSlu  orta  fuit  contra  aliqui, 

- tunc  ad  torturam  habetur  pro  itgstma,ix  raiioeiabtli . 
f a Famarum  factt  femiplenam  probationem, quddo  agstur 
de  probanda  exconimumcatione  ad  effi{ium,vt  quis  re- 
pedatur diudicio. 

^ i Fama  femipknam  probationem  non  faeiCotiamJideeri- 
miae  agatur  cmiittr.CQntrarium  nu.  14. 

^5  Famanec  femiplem probat  in  taufa  eiutli  famoJk,iXar- 
dua,quafqutparatur  criminalibus . 
p 6 Fama  cum  vna  ttfie  non  probat  in  omnibus  caffbut^n  ^ 
btu  mon  defertur  iuramentum  taprobatiomt  dtfedium. 
Cq/iu  dn  qutbus  non  dferturiur amentum  in  fuppUmen- 

ttwrprobatioriit,yidtremiffiut.  f- 

pt  Fststa  aufemipUtuprobat,etsai»Ji effit Jlatutum  Epfeo- 
pi,  quod pervnunt  ttjiem dt veritate f tret de  famu 

tonutnareturquisdevfura.  • 

dttmdtndik 


Conci.  DCCLIV.  1? 

ao  Fama  fujffdt  fidumtireapreparatbria,(ffintrQduEiorr» 
iudicij,noncircadtciforta.  , 

2 1 Fama  non  fuffiest  etiam  ad4nquirendum,nifibabeit  ort 
ginemd  perToHisbonefUt.  _ 

3.1  Fama  quando babet  origintmd  perfonit  honefiis  yfaesp 

etiamindicium  adtorturam . 

XJ  Fama  femipUne  probat,quaiitu>n  ad  indieSdum  purga- 
tionem Canonicam . ^ 

XJyFama  pnbat,quande probatum  ef  crimen  aliunde  plus 

qit.im  (exniplene. 

25  Fama  fuit  Jemiphnam  probationem,  quando  cum  tpj*-^ 

concurrit  difium  ffndtci  denunciantis , 

26  Fama  publica  in  criminalibus  factt  pteisam  probationi, 

quando  agitur  tantum  ad  Jinem probandi  mrtfdiSho- 

Ttemtdisis  cauff, 

* qhagUurcriminaUtcr.tnonfacc- 
1 dlllcttl*'»tc  (cmiplcn.rm  prob.rrioiiemiVna 
inente  tradidere  glo.Bald.  Butr.  liiiol.  & alti  in  e.ve- 

* nicns,dctcft.&  ibi  Dcc.dicit  hanc cflc  cociuopinio- 
ne.idc  aduortitBal.in  I.9  non  prob.rirc.C.dccaium. 

litplacuit,eiMarc.Anr.Blan.intr.i«fi.deindit.n.  31;. 

hocqsnorauit  laf.inrcpc.  I.. idinoijcjidi.nu.2so.tr.de ; 
iiirciur.ct  ira  cantu  dl  a Puril.iii  coni.  i s j.nu.  1 1 .vou 
4.dc  quo  meminit  ct  Crau. conf.4 1 .nu.6.a  quibus  no 
dircdritCxpol.conf.crim.  J4.coi  s- vcrl.ncclulhcit 

2 diaiim.tnainincriminalibiisprobationcsdcbcntcl-. 

ic  apcrtiirmix.I.fi.C.dc  prob. cui  coiiclulionixtillud 
fuftrmatnr.qiiod  notat  Marf.  cx  pluribus  deduc'lisin 
i.dc  luinorc.^.plurimum.n.s  ■ -Ibdc  quxd.  vbi  inquit 
famam  lunilam  cu  fcmiplcn.'!  probatione , in  cnmt- 
nalib.nonfaccrc  plenam  probationem, qui  conclii- 
lioncm  phiribnsexaminatLaiifr.dcOria.inl.admO" 
ncndi.nu4i-vctl.crt  autem  calus.fl.  dc  lurciiir. 

Primbamplia  conclulioncm.vt  \ Iqj  coprocedat . 

? tqubd nedum  perlclbla non faciatlcnuplcnam pro- 
bationem ,icd  ncc  etiam  li  eflat  coniunaa  cum  vno 
tcftciquia tui»  etiam  non  lullicetct  ad  intcgrandaiu 
probanoncm.tccundum  gl.ind.c.vcnicnsiil  i.dctcrt, 
vtjCt  voluit  Bat.in  I.dc  minore.S. torinenta.de  quaift. 
eteorroborauitaudoritate  lluOldr.  inconl.93-  m- 
cip.ViJodiligcnterpjoccrtuiVi  a per  Fcly  in  d.c.  vc« 
mcns.nu.i2.Dccin  conl-4i9-nu.9.et  in  eonf.13  i-bt- 
que  Noucl.  in  1'ua  pra^l.fol.76.nu.45• 

4 Limita  huiufmodi  primam  ampliatione, t fi  tertis 
eflet  dc  vifu,ct  concurrerent  aliqua  alia  adminicula, 
nam  tunc  haberetur  plena  probatio:  vt  liquer  ex  ai- 
Icgatisi  Dcc.in  conLi6  j.num.28,  ct  i Fclyn.  in  d.  c. 
vcnicns.num.  ij. 

5 Secundo  amplia, vtcovfq,proccdat,1quodncc.«t 
faciatindjcium  ad  torturamivt  docuit  Bart.inl.miH- 
tes.C.dcquxrt.cui  4cccdit  Bal.in  l.  3 .ft.de  te#,  cr  pro  • 
bauir  Fdy.  ind.c.vcnicnsilub  nii.  1 1 .dc  tcft.hoc  idemt  t 
voluercAnt.de  Butr.inc.tcrtioloconu»  19.de  prob. 
Ang.jii  tracmalcf.iti  vctb.qubd  fama  publica. num. 
.41.Parif.in  conf.  isS.nuin.i  i.  V0I4-  MatCinconl.ts. 
nu.r2.Matf.Mat.mconf.i44.n.7.1ib,i. Io.de  Amic. 

■*  conf.85.nu.4.Bcrtr.inconf.3 i.nu.2.vol.3  ctde*coni-5 

.rnoni  opinione  attcftatur  Blanc.in  craA,dc  indit.,  cu. 

“ -diftinilionctamcn  ibi,Crau.inc6l.+i.nu./}.cx’  con?- 
muniopinionc,Villal6b,commun.opin.  jn  vcrrt.f^- 
^ ina.nu.7.aliosdc •communi attettatuscogerit  CUr. 

-in  S.fin.praft.crim.qusftion.2 1 . ct  Einanucl  Sovcz,  r 
* comm.opin.invcr.famafoladiu.;7.cr^S.ctahos  tfte 
communi  congerit  Buxi-bi  conl.2Q.nU'i  2.  ct  in  coii- 

fil.j5.num.  id.  ^ . i-  • - 

Primo  limita humfmod»  fccuudam  ampliatione, 

6 tquandoeflctprobatam,  famam origiocmhabutflc 

ab  honeftis  pcrlbnis , quia  tunc  facitmdiamn  ad 
•tonutnm  .'  vcvidcturtcncrcBald.incap.itcni  fiya- 
Xaiius.colum  .fi.de  cotmoucrl.  inuefttt . ct  voluin  Sa  i . 
kx  l.caquidcm.poft  Bald.ibid.de  acqif.quos  icquimr 
M jjfiuconf.jmw.J.ct  i*d&iU'.}i4iuin.s*  aiquc  Boi. 

- * in  (iia 


lofephi 

fn  fut  praft.erimin.titol.  dc  in<}uint.num.3S. 

7 Secundo  limiM.t  quando  fama  clTct  vchcmCs  > 9 

tamen  reiinouinirarbirrro  iudicis:fccundumGrani' 
jnar.indeciM4*nu.5}.po(l  Bal.in  conf.t ) (.vol.a.vi* 
(isdidis  articulis, dc  Marf.ind.con(.  s.nu.  6.  dc  in  cdf. 
49-nu.6j.de Bois-inTua  pra^l.crim.tir.deind. dc  con- 
fid.anre  cort.nudj-vbi  voluinquod  concurrar  etiam 
illa  qualitaStqu6drcilicethabucricoriginem^j>erfo 
oit  honeili5>ad  quod  criam  COO  fulas  Franc.Calon.ia 
tradi. fuo  cntn.tracl.S.c.a-  nu.  1 z, 

6 Teitib  limiUif  quandocum  Bima  coocurrercr  ali 
quod  indidummam  tunc  (uiHccrct  ad  conuramriux* 
ra  fententiam  Cyn  in  l lin.  C.  dc  quzlUo.de  aliorum 
quos  allegat  Marf.in  conf7^  num.  1 5. 

EvtenJehuiulmodircrtian)  licnitationcmtvreriS 
b fi  elTcmus  in  ijsiquz  fune  didicilis  probationis,  f con- 
currentibus aliquibus  adminiculis,  faccrctadco  ple* 
nam  proba rionem,vt  futficeret  ad  condemnandum, 
fecundum  Grammar.  inconl.j7.no.17.  pofi  Aiexia 
conf.z4.  nu.20.1ib.2.dc  multos  adducit  MarC  in  con- 
ni.ii6.mim.  12. 

QuartAlimita  przdi^m  ampliationem  non  pro- 
'xocederei  quando  cum  fama  concurrerer  fuga,  tquia 
ttinctalis  infamatusporcnrrofqucn>vrrenlu  Barcin 
j.fi.ff.dc  quzd.de  placuit  Fcl.in  c.nullu$.ou.6.  de  prz- 
lumptatq^GraMu  conf.48.nu.8.vo).i. 

11  Q[iinr6iimita>tquandopod  conimilTum  delirld 
orta  fuerit  fama  contra  aliquem:  nam  ruuead  tortu* 
ram  habetur  Pro  legicima,dc  rationabili  »vt  tradidit 
Candiinttadquzil.crim.char.iocol.i.  verflcqui* 
tur  videre,  quem  rcfcnfequendo  Marrii.inconfJl.;. 
nu-7.de  tenet  FrancCalon.  in  trac1.de  malcf.tit.cx  di 
^oin  deliil.vel  pofidcii^.c.2.nuni.  2. 

Tertio  amplia,  principalem  conclulfonem  item 

12  locum  habere, tquando  agereturde  probanda  excd 
municarioncaddfcclu.vr  quis  repellatur  d iudicio, 
fecGdum  Sf^c.in  rir.de  notor.cn  m.^i.famaiverf.quid 
fi  agenti, dc  iuxta  tentcnti.im  Anio  de  Bucr.ind.c.ve- 
nienStdetelhb.de  Domtnic.in  c.quia,  per  illum  texr. 
in  verf  peritilfimis.dc  cxccpt.in  6.dc  per  alios,  quos fc 
quttur  etiam  Fel.in  d.c.  veniens,  nu.i  a. 

'13  Quarto  amplia,t  etiam  fi  de  crimine  ageretur  dui 
Jttercenim  nihilominus  in  cocafu  liat  firma  cudu- 
fio,vt  concludit  Ant.de  Butr.in  d.c.  veniens,  nu.  ladc 
ibi  Abb.nu.p.dc  fcriplit  Bal.in  c.  tam  literis.nutn.  1 .iri 
a notab.  dc  rdlib  quod  de  protulit  lo  de  Anna.in  c6* 
fi!.49.nu.i.A  Fel.in  d.cvcnicns.mi.i2-.vei£itcui  am- 
plia ctiamtdctcllib. 

14  Contiarmmlianicn  alTcruerc  Dcc.iu  d.c.  veniens, 
nu.2S.dr  ante  cum  ibi  Imol.im.S.dc  ratio  cfi, quia  qn 
a.^iturdc  crimine  ciuilitcr,  non  rcquiruturita  llri^ 
probationes  f ficur  quando  agitur  criminaliter. 

2 S Q^rntbconclulioncm  ampliabis,!  vt  habeat  locQ 
in  caufa  ciuilt  famola,dc  ardua, quia  zquiparaturcri* 
min.ili.‘ira  placuit  Bald.in  d.c.  vemens, il  i.outn.7.de 
teilib  vbi  cnartcxt.inl.propterlitem.lf.decxcuCmt. 
quem  IcquirurDcc.ibid.nuin.  19. 

16  Sexto  velim  amplies  locum  fibi  vddicaret  in  om- 
ntbuscafibus,in  quibus  non  detertur  iuramentum  in 
probationisdefeauminam  in  talibus  fama  cum  vno  * 
cellenon  probanvt tradidit  Bal.in  c.i.nu.3.deappcU 
cui  accedit  Dcc. in  d.c.vcnicns  nu.  i.detcllib. 

1 7 Qu6<{  n velis  cognofccTc  cafus , in  quibus  non  de> 
ftratur iuramentum  mAippiemcmum  probauonis* 
hos  te  docebit  iaf  itl  rcpe.i.admoncndi.nu.  i94.tkdc 
ittreiur.arq,  Hippo). in  l.maritus.fKdcquzftio. 

Septimo  amplianda  cfl  condufio,ctiaui(i  dc  hoc 
ISeflctfianitumFpircopi,  tquodpccviramtcllcm  de  . 
vcritatc,ct  tres  dc  fama  conuincaturquiidcvruraata 
confulendo concludit  Fcd.de  bcndnconf  17.  per  to* 
tum, quem  fcquitorPctr.de  Aoch.iiucpcr.cj.  verii 
occedat  quoflipra,deconilitquibusadlizcct  Fdyii 
d.c.vcnicn&no,iz«dctc{bb.  :.a . . . 


Mafcardi 

Nfic  vero  primC  limitabis,  principalem  cdclofio* 
19  nS  locum  libi  non  v6dicare,fquoad  inquircndu,.iut 
in  carcua  detrudendu.  tunc  nciripc  fumcitfiraa : vt 
audor  cll  Cyn.in  l.nullus.C.de  exhib.  reis  arq;  tefiac 
Bal.in  conf  )6oquiaquz(li.col.i.in  fi.lib.  3.  & dixic 
ida  Bal.in  conf.438.ad  ctiidcntum.col.3.  circa  fi.lib. 
ao  j.fqu^  fama  fufiicitrolu  circa  przparatoria  ,6c  iir-v 
CTodudocia  iudicii,non  circa  deciforia*  ida  inquitiA 
conf.yS.n.a.fic  incofir.io.nu.5.vol.3. 6cOau.in  cdf. 
41  .nu.6.&  Fel.in  dx.veniensmu.  14.de  teli.  AcFraoc 
Ofon.intrad.crim.trad.8.c.2.nu.7.  & 1 1. 

XI  Sublimita,vtnon  procedat, tnifihabcatorigiDcni 
^ pcrlbnis  honcfii.s:ali4s  non  fiilficercr etii  ad  inqui- 
rendum:vtfcnritGand.intTad.fijoquom.demalefi. 
coenorc.pcrinquiritioncip.col.2.Aret.dcmalcfi.m 
gl.nzc  cll  qu^diinquiiitio.verl.quarto  principaliter, 
6t  Dec.in  conf.t  70.C0I.2.&:  in  conf.  175.C0IU.1.  Sc  in 
conf.189.co).  t. 

De  huiuimodi  fublimiratione  dubitat  BolT-infiia 
S2  prad.crim.tit.de  inq11ilir.nu.38.tnam  quando  fama 
habetorigincm  4 pcribnishoneflisitacirat  indicium 
ad  toriuij, fecundum  B.il.inc.irem  fi  vaiallus.  col.fi. 
dc  contTOtier.inucll.&  Kip.pnma  limit.a.ampliat.Sc 
idcofierct,vt  non  minus  indicium  requireretur  ad 
firmandam  inqui (Itionem, quam  ad  lorruram  c5tra 
omnes, & prxciptic  Brun.inrradiuocrim.par.fi. coi. 
2.  quare  ipfc  Bofl'  renet  fulHccre  fami  ablq;  ilia  qua- 
litate,ad  inquirendum, per  decif.Io.  And.  ad  Spcc^lc 
not.crim.in  b. fama,  in  addit,  quz  incip.  hanc  voca- 
inusmfamiain,  dc  illam  fcquirur  Aret,  in  conii  73.  in 
fi.de  alii  quos  vbi  fnpra  Bofli  adducit. 

Si  tamen  ifliufmodi  fiima  haberet origioS  4 perfb-  • 
nis  maleuolisrdc  dc  hoc  conflaret,  non  parerer  hmOi 
elledum  inquircndi;vtpcrGand.ind.rrad.tit4quo, 
vel  4 quibus  pojfit  formari  inquifit.col.2.gl.6c  Dod. 
inc.cuminhmeniure.de  przfumpt.de  in  cap.licetcxr 
quadainxlc  tcfl.de  refert  ^(Tin  d.fiia  prad.aim.  tit. 
dcinquifil.nu-39. 

13  Secundo locolimitanda  c(lconctuno,vct  no  vera 
fit,  quantu  ad  Inducendam  purgarionScanonicam ; 
vt  in c.prcsbyter fi  4plcbc.2.q.4.de  vt fufpenda tante- 
pufgationcmrvt  in  c cum  imer.de  purgat,  canon,  vt 
dcobfciuauitlo.  Andr.in  c.a.de  accui.m6.de  Fely  in  . 
d.c.vcnicns.num.i4.Rom.quoq;inconf.  301. atque 
Abb.in  c.  ai  fi  clerici,  circa  1 .de  iudic. 

Tcrti6  limita,  de  intelltge  procedere  litummodo, 
quando  crimen  efler  proba mm  per  vnum  tcilcmpvcl 
04  aiUsfemipleni , nam  tuc  farna  non  luffic&ct.flccus 
U cfTct  probatu  crime  aliunde  plulouam  lemiplcnc ; 
vt  pcT  vnum  tcflem  de  veritate, dc  aliud  indiciu,tuiic 
profedo  fama  probaret,  perca  quz  fupra  dixi  mus  in 
iimitationcprimzamplianonis,  de  ex  allegatis  lat^  > 
puFcUnd.c.vcnids.nu.i).dC  Thom.Gram.indccir. 
424U1. 1 2-atq:  Dec.in  d.cvenids.nu.3x.  vbi  dicit  hoc 
in  arbitrioiudids  €fl'e»confidcrata  qualitate  famz,de 
infpcda  pnefampuonc,quzcfl'ccvltrafcmiplenam 
precationem. 

xj  ^anblimira,tquandocumfamaCDCucrerctdr 
clum  (indici  denunciantis  Titium  occidifle  Caitim » • 
namq,  tunc  fama  facitfemiplenamptobationcm;iu 
confului  t Bar.iii  conf  19 1 .in  poflremis  verbis,  quem 
fequiturArimincn.in addit,  ad  Ang.  intrafl.de  ma*  e 
Jcn.in  vctb.quod  fama  publica.nu.4j  -dc  confirmauit 
Grat.In  confit  36.no.i7.vol.i. 

26  Quinto  limita  bis  non  habere  locfi,  t qu^o  agitur 
tantumad  finem  probandi  iurUBiflioncm  illius  cau- 1 
fiemam  tynefama  poblica  in  criminalibus  facit  ple- 
n4  probationcra-ita  concludit  Doinin-de  S.  Gemin*  e 
in  e fiiudex  laicus,in/Ac  fi  notorium, in  imot.nu.  x. 
deicm.excom.lib.6x]ue  fequituc  Marfiin  d.  L demi*. ; 
z)orc.il.piurimumj)u.74.  ff.  de  quaribooib. 

Hiclubiungcrcm  cdciufioa6,quopaflofama  bo* 

lUidcfama  maU  pfiibcou*^dh^ccj(pficauMnus,dc 


H 


De  probationlb. 

e{R;das<}ixiabsTupta  in  concItiHone  i j ).  bona  ft- 
/na.cum  fcqu.&infiain  conduConc  mala  fama , od 
quante  isijdo. 

COVCLVSIO  •DCCLV, 

ARGVMENT^VM. 

Ad  effe^m  Regulae  Cancellarie  de  impe> 
trantibusbeneficia  vacantia  per  obicum 
familiaris  Cardinalium  > an  fic probanda 
familiaritas  (impliciter . 

S  V M M ARI  V M. 

I Familiaritas  familiaris  Cardinalittm  neHstm  tjl proban- 
da  fimptidtrrtftd  ttiam  probari  debet  fOHtinua  in  do~ 
mo  eommenfalitattm  babseife^  ad  effectum  'Rjgnla  Ga- 
teUaria  dt  impetrantibm  torum  oentjicta . 
Familiaritas  vera  dicitur  illa  qufcorporeat  dentibus  JU, 
Vt  beneficia  familiaris  Cardinalium  cadant fub  referua- 
tione  Rtgetlf  Caneetlarifaum  fitfficit probare  fidam  eS~ 
menfalitattm,  ixexptnfatin  domibus  CardinaUk  ba' 
btrtj/ufietiam  probetur  qualiteu  fitmiMar itatis. 

4 Si  CardinObs patitur,  vtaUqMs  familiaris  no»  a£lu  fer* 

uiattjid  nibilomnus  fit  commenfalis  dtinuatfdkttut 
verus  fatniliarit , 

5 QF*  feruit^babstatindosnOfprafumitmrviutrtexpm- 

fisCardinalsspifieontrariumprobttur . 

6 Honefia  non  fi,quod  quis  ahtriftruitndodtjuojiipfum 

pafcat. 

7 F^anonpraJumstntur,nifi probentur, CammtrtfaUtas 

Jhntl  probata,Jemperprafundtur  durare  ,mficotdra~ 
rium  probetur. 

S Probatio  familiaritatiitiS’  continuf  tosnmenfalitatis  ad 
effiShtm  excludendi  abumdtbet^ni  fieriatec  fufficitt 
■ quod probetur  per  affertionem  Cardinalis . 

9 Quando  qgHur  de  famiUdritatenon  inprfkediciumttr- 
ty-  fed  ad  tffeilum  expediendi  gratis  duntaxat , fidet 
Cardinalis  fuffieit. 

JoSi  FontffeX  Maximus  afferit  aliquem  effi  fatnUiartm 
fitumjor  cbtsnuum  tommesfaltm,  iBi  creditur  etiam  ia 
prpiudiciumterty.CoretrJsu.  ii. 

22  Familiaritas  non  potefidiei  eosetraSla  ex  fido  eonftnfu 
Pontificis  Maxsmimificonfen^nte  afierto  familiari. 
1 5 Quando  Pont  fex  xlMaximus  babtt  volutttatem,iy pro- 
po(et&  facitndivtrosfamiiiares,<iytoru  /ermitiovtinS 
fufficiBtbterp  familsarttatispttfi  etiam  probHttraiius. 
Quando  fummus  Pontffix  concejjit  littras  ad  petitioni 
edicuitUj  tutu  quia  ficstnddm  fiiJsontm  dicitur  fami' 
liaris,  iy  continuus  comtnenfiUf  fuffieit probare  farnis 
Jiaritatem  per  diUas  Uteros . 

1 5 FatmUares  Cardtnaliumnon  a£la  defereeieatet  licet prO' 
bent  per  Uteros  familiaritatem,  tamen  ad  effebhem  J{e~ 
gul£  CasueSarif  probare  debent  babitationemsn  domo, 
(omsTueffaUtatm , . , 

Regula  Cicellaris  de  impcttatibusbc' 
X^ALclt  neficia  vacantia  |>  obitu  familiaris  Car 
1 dinalium,tadeifedtnm  igitur  illius  Rcgulq,  nedu  ell 
jitenda  f^miliahtas  limpHdtcnfed  CtcOdmd  in  do* 
mocommelalitac&  habae,vt  cll  tcx.in  c.vlt.de  veib. 
3 flgnif.ia6.namiUadf.vera£uniliaiitas,tquzcorpo' 
re, & ducibus  lit,vtvtarvabis  Dominidind.c.vlt.in 
pemnotab.  & tclert  Gomefin  d.  rcg-dc  impetritibos 
beneficia4ccjq.i3.in  prin.  &lati,pfc<quitur 
Bao.inq.35.pertot.&:  Mandofand-t^q.  lo- 
Primo  amplia id£  procedercecontrafioiVtfcilicet 
non  fuflkiat  probarclblam  c6menlalitatc,&  expen- 

3 teindoiaibus.Caj^naIium  habere,  friifi edam  pr^ 

bMtturiJla  qualitas  familiaritatis,nam  hmoi  expef? 
^■■doqjpntAanmr  petdcemofinam  vel 
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rcfcruationcdiflaERcgulx;ita  Borlifac.de  Viral.  ia 
clcm.vlt.notab.7.dc  cclcbrat.niifla-&  teiict  Bcro.  ia 

d-.q.3i.nu.j.&4.  ...  . . ,* 

Limira,hmoi  ampliationS locum  non  habere  > U 
4 Cardinalis  pateretur,  t vt  aliquis  familiaris  non  adlu 
fetuiierfcd  nihilominus  cirercomcnlaliscoqtiiiuus^ 
na  rQc  fufficcret  il  Ia  qualitas  c6mclalitatis,&  diccret 
verus  familiaris, pc.iiquxdicit  Fcl.inc. clerici,  cql.  a. 
dc  iudic.non  tn  procederet  ccotri.nempc  li  Icruiret, 
ledtfi  non  comedcrctexpilis  Cardinalis , vt  allcruit 
Gomcliind.tcg.dcimpctran.q.io.fubnu.J-  ■ 

Qiiod  polltcmo  locod  nobis  traditu  veru  cOet  > u 
elleniusin  claris-mempc  qa  conllarct  denonc6mcn 
< lalitatc:lecusautficllcmusindubio,t na tuncillc»^ 

feruit,&  habitatio  domo,  prxfumitutviuac  cxpclis 

Cardinalis,nili,vtdiximus , contrarium  prrAarctur» 
quia  non  prcfumitur,qr  de  veto  vixerit;  vi  in  I.n-C-de 
alimct.pup.prcllan.&  qd  ibi  notat  Bar.in  l.cQ  leruus. 
ff.de  verb.  lign.  ncceft  ptatfumendu.quod  fermendo 
Cardinal  i, & habitando  in  eius  dotno,viuat  cxpcplis 
propriis, n3  prcfumptiocll.q»  viuatcxpcnfis  Cardina 
liSfCui  Icruiriuxta  di^u  ApoftoliMuflu  cfti  vederru* 
dluqucmquisfcininat,5c  metat.  Et  contrarium  P^* 
liiincrcnon  videtur  vcrofimile,neq;lccunduni  iulii*’ 

6 iiam,tquiahonellum  non  elliqubd  quis  alteri  IcruiCr 
do.de  fiio  fcipfum  pafcat.vt  traditOldr.in  coni.  149. 
quxritur,5c  Manan.Soc.intrart.vilitatio.  col.34- 

Contrarii!  tcmiiircRot.attellaturGomd.md.rcg.. 

dcimpctran.q.i  j.fiibnu.5-vcrl.taincn,ruiUum  nem- 
pe in  dubio  pn;lumi  comincnlalcmaiifi  probetur, qa 

7 iftacdnriftuntinfaao,t&  faclanon  prarfumunt.nili 
probcnrur.l.quaicuq;  ff.de  publicia.  CSt  diximus  fupta 
m noftra  conclulionc  fada  non  prxfumunmr.Vtiq; 
verum  cll,  quod  commCfalitatc  Icmcl  probata  Icni- 

#4l>crprsclumiturduratc,nifi  probetur  cOtrarium,  & ita 
dcclaranturdida  Domin.in  d.c.  vlt.  de  verb.  lign.  111 
6.pcr  Rot.vt  inquit  Gomcf.vbifupra. 

8 Secudo  ampl  labisivt  eo  vfq;  conclufio  .pccdaqtyc 
hmoi  probatio  familiaritatis, 3c  connnuxcomcnla- 
liwtisadcfletlu  excludendi  alium, debeat  plene  fic- 
tiiiaK  liiBicit,qu6d  probetur  pallcrtioni  Cardinalis , 
quia  illi  116  creditur  in  prahidicium  tertii , per  c.  cmn 
a nobis,dc  tefi.lecus  vero  quido  ageeemr  dc  fainiha- 

p ritatenonin  pratiudicium  tcrtiiitlcdad  cffctlifincx- 
pcdieii(di^aris-duntaxar,tiinc  enim  06  requiritur  ita 
exada  probatio, fed  fides  Cardinalis  lufficcret,  fic  ita 
decifum  fiiilTc  i Rot.in  vna  Hifpalcn.  refert  Gomef. 
ind.rcg.dcimpctran.qti^.fub  iui.5.in  fi.  quodramen 
inquit  procedere,  nili  apponatur. 

Limita  huiufmodi  fccundam  ampliation2,fi  P6- 
tifex  Max.  alTercret  aliquem  clle  familiarem  fuum , 
iofic  continuum  comnicnfalctn  »t  illi  cette  crederetur 
Ztin  prxiudicium  tertii, per  clcra.i.dcprob.&  ira  nu- 
cupanm  coclufit  Rot.in  vna  fccncfccn.  prior.mis  co 
ram  Gomef.de mele  Fcbniarii  i55&.dumibiLcodc- 
cimus  quedam  Petrum  Pjotonotarium  crcaucrat,  fic 
familiarem  fuum  continuum  commcnlalcm  fuilTe 
alTcrit,Dominivolucruntilludfufticercad  cxcludc- 

dum  prouifionS legati  Auinionen.  qui  licc^  poterat 
de  tetoatismon  tamen  dc  beneficiis  familuriu  Pa- 
p^prouiderevt  refettidem  Goinefin  d.reg.de  impe- 

tran.q.i3.nu.6.6cratiocft»quiafumm. Pontifex  affe- 
rendo acat.vt  alfouit  Cagn.in  l.li  quis  raaior.n.  170. 
C.  dc  in  integ.  remt.  cui  conferunt  notata  pa  Lap.in 
alleg.67.nu.2.vbi  lati  examinat,  quando  nanata  per 
fummum  Pont.faciant  fidem, 
il  Incontrariaiiitvidcturrndiflefententiam  Anch. 
in  conC398.vbi  ioquit,qu6d  ciiin  ad  contrahendum 
familiaritatem  requiratur  oonfcnlbs  mutuus, fcilicct 
Domitu  fic  iPfiusfamiiiaris(fajni  liaris  enim  obligat' 
domino  ad  feiuitium,  fic  dominus  ad  IhpCdiu  vel  ad 
' aliudiuxtapaclumconucmu)cxfoiocoulenfu  Pbt. 
M Maxmofl  poted  dicr  comraita  farail^  citas, tnih  c6- 

fentienw 
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ftiuiemeiffoto familiari, petnW.inc.  i.dc  concelT. 
pi^<.Iib.<S-innoucll.&  ibidcm  poft  Inn.ipfc  Ancli. 
& confiilidoidcmfendi  Pantui  £oi>l.50.i.ol.  j.  vol. 
4.  quosniam  Tcquituc  Rcbuff  in  fua  ptaa.  bcncd.  m 
rcg.de non  tollendo  ios quariimm.gl. s ■ vcrli.  vnde  li 
Papa  dcclaiauic. 

Huiufinodi  inter  ferepugnantes  opiniones  pofsut 
I j hoepaAoconuliari.tnaniautPonL  Max.  volunta- 
(em,&  ptopoGtfi  haba  faciendi  veros  riimiliarcs,  dc 
eotfi  femitio  vti,  & tunc  non  furticiut  literar  famiiia- 
litatis,  ni(i  etiam  probentur  aftus  famiiiaritatis,ad 
cScAum  di^x  re^lx,nec  gaudent  prxrogatiuis,fcu 
priuilegiisfaimliariii.i.  fubptncxtu.  C dcracrofan. 
ccclcl-f.fcriniarios.Ode  tcftaro.milit.de  tradidit  Fel. 
in  c.  t .col.a.dcofiic.dclcg.  quia  propter  ofticiu  datur 
bcncftcinin.c.li.dc  tefoipt.in  d.dc  tunc  procedit  opi- 
nio Anch.in  d.conf  )p6.dc  vult  Pau.de  Caftt.in  coC 
^40.inlib.i.incip.PieinUIts.allegaiCacd.  Floicnti.ia 
confiad.propcn.loquensde Capella  Papz. 

Aut  (nmmus  Pont.conccftit  litcias  ad  peritionem 
alicuius , fleuti  multi  illas  afteifant , vt  ptxiogatiuis 
14  gaudcantifdc  tunc  quia  fecundum  ficlioncm  dicun- 
tur familiarcs,de  continui  coinincnlalcs .-  vt  declarat 
Fau.de  Caft.in  d cAf.  >40.  dr  illi  gaudeant  piiuilcgiis 
verisfamiliaribus,&coniinui$commcnfalibus  con- 
ceffisivt  per  Abb.in  c.cxpatie,ad  fi.  de  ciet,  non  teC- 
dcn.perBai.inl.fiucpollidctis.i.col.i.q  Cdc  piob.p 
Philip.p0ftI0.And.incfi.4-c0l.in  prin.  de  confenfii, 
in  6.  mfticit  probare  huiuiiuoJi  faiiuliaritatem  per  di 
fias  lite rasPapz. 

Iftud  taini  iion  habctloeum  in  familiari  bu<  Car- 
i;dinalium.nona^dclccuictibus,  fquia  licet  proba- 
rent per  iitetas  familiaritatem, dc  n6  ptobatent  habi- 
tationem' in  domo.dr  comnicnlalitatcm , no  lufiicc- 
Kt  ad  eftedlum  diclx  Rcgulc-  vt  placui  t Abb.in  c.  cu 
diiediut.in  fi.de  cicr.non  relidcn.  dt  voluitFely.inc 
cum  noflra.col.i  S-dcrcfcripi.de  ex  latcdcdufiis  pci 
Gomef.ind.reg.dciinpuran.  q.i  j.lub  ou.ll.de  p. 

COnCLVfilO  DCCLVI. 

AR.GVMENTVM. 

De  familia  alicuius  aliquem  clTe  quo  paAo 
probetur. 

, SyMMARirM. 

t AiifMimtjpdifamilUslicuiuSttOfpJoprokstmrtfuoJiS 
gljfi  fgmmUs  tiffongtus  /htixmUioo^io  ftruM,v€‘ 
iMtialj/sdtddnmtati, 

% QSfiduAntmrtU/tmiiUydtdomoJyagnstiompsrtttUls, 
fimtUbut,vidtr*mtJutu. 

T7o  miliarie  reuaiiquem  e/re  de  familia 
I J>alicuiusjpfobatureoipl'o»<p 
> cumaliisfimulista/Tociatus/ittic  in  illoodicio  Cct» 
tmtivcluti  alii  ad  id  deputari,  qua  mnis  nulla  deputa- 
tiOpVel  fcripruratdc  hoc  appareac>ad  quode/l  c^ext. 
inl.fi.inpnnc.Cdeprox.iactdciini.-iib-  iiaca  docuit 
Bar.inl.i.$  famili^.nu.s.de  pubh.&ve^igal.«ScAu- 
guflin  Bero.quzft.;p.num.2.  * 

^ . Ql"  ^utem  dicitur  dc  famiiia.de  domor  f deagna* 
tionc,parcntclt,cognationc,0c  dc  limil.  cotulas  hatc 
lAtetradentcm  Alex.inl.ex  pado.$.nquisrogams. 

i.cum  plu.lcq.ff.adTrel>cl.&  B«t.  in  1.  pronun* 
ciatio.biamiltx.de  ibidciuAlc.de  veib.rign.de  idem 
»;‘r^inJ.peto./.fiatrcxff.dclcg.  a.vbieiiam  adeum 
iii*iftria:Alb4ii. 


CO  n C L FS  I O DCCLFl!. 
argvmentvm. 
Familiares,  an  admittantur  ad  teftiHcandu 
in  caufa  Domini  fui . 

SVMMARtVM. 

1 Tsmiiitrtt  in  eattfg  Domim  fui  non  admittantur  sdtt- . 

fiifitandum . 

2 fmrnliMTti E^fiopiyVtlAblmtii prafumifntmrepUMdd^ 

biUsxntUiCT  fotfatniia  f^idioadmittunturaduni* 

monium  pro  ipjbrum  dominii . 

} Psmtisaris  /amtiuris  mti , non  dieitar  mnu familiarisr 

4 Lkttdomtiiitutnonpol/ittjftufiu^umfnidfMBitindo^ 

mtfkodomtf  ita  partit » 

5 Tamtkgruadmmitursdufitdeand&jit^jbtitutxftffari 

in  domojtd  ni  viutrt  txptft  tOiut , pro  quo  uRifital, 

6 famtUarii  m totfudomint ftt /aJttm fatit indtttum  . 
Contrjriumjm,y, 

M 1 1 f ^ rr  C admittuntur  ad  tefti/i- 

1 AdllJlIlcllWa  candum  f in cau/a Domini 
fuiivt  fancitum  e/i  in  c.  in  lireris,dereAib.  inc.t.  2.  dc 
4-dc  c.accuiaiorcs.?.q.$.dc  in  l.etiam.Cdetc/hb.dcla 
pen.fF.  de  tc/liiu  refundit  Graro.inconCad.  nu.  30. 
lic  etiam  confuluit  Alex.in  c0nf.9i.DU.  8.  voM.atq; 
cauit Dec.inconf  ijs.vUbproce^Uiiubnu.  3. 

Primo  limita condufiocicm non  procederelnfa- 

% miliaribus  £pifcopi,vd  Abbatis»!  hi  etenim  pfumd* 
tui  efle  laudabilis  vitx»dc  con/ciemie,&  ideo  admit* 
tunmr  ad  tcftiiiioniu  pro  ip/ocum  dominis,  vc  voluit 
BaUn  l.a.col.1  an  ii.verf.fM  lnnoc.dicit.C  dcrc/lib. 
dc  ibi  Sal.col.i  .verf.vnum  not.quod  dc  cenfuit  Fel  id 
d.  c literis.  col>r  .vetf.  filUt  fecundo , dc  placuit  Ang. 
Aret-in  b.paicrcol.;.ver(.vnum  not.lnm.deieftam. 
ordidcin  obferuauit  Albet,  dc  Malct.  in  trad.de  te* 
fUb.jr./upere/l.nu.  1 i.idd  /en/it  Fiorin  l.teftcs,verric. 
aiij auicm.tl.de (c/h.vt  dc  notauitBarb.inc.innnul* 
tc.col.i.vetfex  hoc  mihi  videtur,  de  otRc.dcleg  hoc 
Ci  rtadidcrcLaDh.inc.quoniam  contia.in  /r.tcllium 
depo/itioncs.col.  1 9.vcr(.quxcrgo  primo.de  probat. 
Aponil.addear.Tiiolof.4.in  prin.verf.quod  vcnim 
c/i A in  vex/.itcm  admittumur.lacan  I tc/hs  idoneus 
ver/.quid  autem  in familianb./f.dc rellib.  dc  Manda 
in  JL^-CanccU  t i.q.8.nu.  1 a.dc  Gomef-  in  d.  reg. 

d Secundo  locohmiiandac/lconcluiiotin  familia’ 

h familialia  mei, ille  enim  non  dicimr  meus  familia' 
tixvt  decidit  Bellam.indecil.d04conciuno.  q>licit 
procurator.de  Am.de  Buc.inc.in/im)ante.col.  1 verf. 
4.qd  in  familia.de  te/t.  Alex.in  conl>s.nu  1 2.  vol.  i. 
& RoMnueof  i$4.  aliis  i2.folicitat(K.dctellib.ia 
noaSexnu enim  mei  foci)  non  e(l  meus  focius.  1.  no 

4 /bcius.ff.prolocio»(|uoddcilludcon6rroat.t  namli- 
cer  domcfticus  non  poHjc  efle  tcllisrta  men  id  fa  1 1 ir  1 n 
domeliicodome/licx  panis»ira  tradit  Innoc  .in  c.  in- 
iinuante,de  ofiic.dci^.dc  ibi  Barbalieg.l.  vnic.  C.  /t 
quacunqj  prxdit.potell.  dc  /equitur  Bal.in  l.qui  tclfa« 
mencoila  i.S.quaxuni^c  auiem.fT.de  teftam. 

$ Teruo  limitabis  in  familiari  1 1 qu>  licet  fit  folims 
ver/ari  ip  domanon  tamen  viuir  cxpcn/isillius,  pro 
quo  tc/^i/iectur»  nam  tunc  admirtirar : ita  cautum  c/l 
ab  Alexin  con/Ii49.coi.2.num.8.vcrr.prxicrei  licet 
conucr/ctur.  vol. ). 

6 Qiurtdlimira  , tvtcovfquenonproced3t,quin^ 
ialicm  £adatindiaum:  vtau^ore/l  Bald.in  Marga* 
rita.  in  vccb.  tcftis,  verfic.  te/fis  fami! iaris»dc  fequirux 
Hippolin  l.i.S.ad  qux/honem.num.  30.  veif.  teneas 
etiam  mcnti,quod  licet  domc/ticus.fF.dequc/lidem 
voluitaudoraddit.addccir.Thololan.4.vei/ic.item 
quando  funt  plures . 

7 Contrarium  f rcntttc  videtur  Baldjd  l.in  te/limo* 
iuum,ft«d9  tcBibadt  Fci.  ia  d4i4AUtai»<«ol6' vcrf.fe* 

cundQ 
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eundo  nora.  de  teft.  &ibi  Abb,  in  /-nofab.Sc  Gram. 
inconf.29.num.  H- 

. Sed  quoniam  de  huiufmodi  Conclufione  late  fu> 
pa  dixi  mus  in  conduUone  DomefUcustproinde  ad 
ea  te  ledor  teucio. 

CO^CLVSJO  DCCLVIII, 
ARGVMENTVM. 

Famulus  an  polTic  ciTe  teftis  pro  domino  fuo. 

SVMMARIVM. 

X FtvHuluspre  dotnrnofinncn poteliejpttfiis. 

a Famtduinanpoufit^ufiiSyttiMnJtdffoHtrHdtfaSo 
proprio. 

9 FamulHSprodriminouHificstipoUrit,qitaHdo  Umport 
Ujlificationit  non  Jit  amplius  famulus, 

4 Famulusnontjfttidomusttjtisjirutjjijfttd  Domino vtl 

dolo  efitt  dhni£us  ad  kocpotjjimusnipt pro  tpfq  domsno 
dtpotttrti. 

5 Tarnulumdufmjfumtjft  dolo^ir  fraud*  , probatur txtOf 

quodpojlta  reutrtituradftmulstiam. 

4 f anulus prafumtstr  in  fraudimdsmifiis,quandojd fit 

ttsnport  litis  coepta. 

7 Famulus  Honbabens  fiilartum, admittitur  in  ujkm pro 
donsino. 

5 Famulus  stonbahtnsfalariumfid  v suens  txptnfisHUus, 

pro  quo  ttfiificalur^indt  efitoc fi  falarsum  babertt , 
isrnom  admittitur  pro  domino. 

p Famulum  dtitru/um  e£i^  tfivtrijuniltt  cum  fit  grauis, 

. ixbosujlaptrjona. 

ro  Famulus  dtponeru  contra  dominum , admittitur. 

1 1 Famuluttxpulfiis propter  eius fceitratsonadmsttitur  ad 
ttftificandum  contra  tpfum  dominum. 

X 2 Famulus  ^Abbatis pro  mottaJJtrio  tfi  idostut  ufiis. 

* HAm  1 1 1 ! 1 Q poteftefle  tefhstpro  domi- 

*-  no fuocvt colligere elt cx tclcri- 

ptoIn«p.Dioclct.&Maxiin.l.fctuos,&  ibiSalT<C.dc 
quxft.&cx  referi  ptolmp.Valcria.&  Gallic.  in  IcriJ, 
& ibi  Dod.C.dc  tdh.&  ratio  clhquia  potcllei  impe- 
rari,& idc6cftinhabilis.vraitgl.inc.id«nei.S.rcii.i. 
q.3-auod&  tradidercCyn.de  Dodor.in  i.2.C.dctc- 
nib.hocidcm  conflrniant  Rol.i  Vall-conf  41 . nuin. 
25.voi.i.Parii:conf.d7.nu.85.vol.3.Stcph.Aufrcr.  in 
trad.de  tcft.nu.4j.in  vcrb.famuJus.Donihaud.inco 
trad.de  teftib.nuin.  6. 

a Id  amplia, ter  fi  dcponcretdc  fado  proprio , nepe 

reportauit  librum.quc  tibi  coinmodaucram,  nam 
tt  tunend  p6tcfle  tcftis,quia  pro  Icdcponit  ,cx  i.dc- 
ferrc.5.ijdcin  dccrcucrunt-vbi  JBar.ftideiur.lilc.  & fc' 
quitur  Aufrer.de  tcft.inver.famulus.nu.4j.  in  fi. 
Conclufioncm  primo  limirabisKju  tempore  tefti- 

3 ficattonisnonciTet  amplius  famulus,  tquiarunepo- 
terit  tcftiiicari , infpicitur  enim  tcpus,quotcftificatur 
feu  iurat.l.nomcn.5.inftrumctorum.  ft'.  de  verb.  fign. 

f &I.J./.1CX  lulia.cumibi  notatis.ff.dctcft.&dc*com 
muniopinioneatteJlatur  Alcx.ineonl'  100.  fub  nu.  ■ 
7.V01 .6i&  cx  alijs  addudis  per  eundem  in  conf.  5 nu. 
9.vo1.i.5c  voluerunt  Cyn.Bal.Bar.Sal.Paul.  deCaft. 
& alii  in  d.l.2.C.dc  tcftib.Spcc.io  tir.de  teftc.S.  i.vcr. 
quid  fiolim  fiiit  cius  clericus.  hocidcaflcrucrcBarr. 
inl.i.S.idcmNummiopcrcum  rcxr.&ial.  vnuis.  S. 
pcn.fF.de quxft.de  l.dcfcrre.S.iidemdccrcucrar.  in  fi. 
fF.dejur.fiLAlcx.in  cor^i4p.  vifb  proedTuimerMi* 
chaeJ.col.a.vcrfj)onob/{ac  fi  dicatur. vol.5.Grat.  in 
conr4i. coi. 2.ycrf.tcnio  admittuntur.  v0L2.Ruin.in 
conf  jd.coJ.d.vcrf.itcm  noobftarallcg.faniulat.vol. 
^idem  dixit  X#anfr.dcOrian.in  trac.dcdcpofir.  tcfti, 

• invcifuunceft  vidcndum.nu.  84.de  Icq-vcr-pr^dida 
tvncn  jnicJJigcrc  debetis. 

4 ifliJdfubiimiMa6^ec4a^tfii6Ccfliflct«Donji-. 


no,  vel  dolofuerirdimflTuj,  ad  hocpotifiimu , vt  pro 
ipfo  Domino  deponeret,  na  ninc  noclTct  idoncuf  ce* 
ftis:ita  docuicBar.inl.virmulicri.ft.dcdoii.iiu.vir.de 
VKO.cui  accedit  Bal.in  l.i  .§.fi  fcruus.vcr.brcuitcr  ifta 
<ftvcritas.fF.dcquxrt.qfijbu.sadhxrctHippol. in  l.i.  . 
^.idein  N ummi.col.  1 .iiib  nu.  1.  veri'  quandoq/ de  (iit 
clIc.fF.co.idcm  tradidit  Hcnric.Borc-mcap;in  literis, 
col.z.in  2.cafu, qui  loquitur  iiimcrcenario,dctc(li.&  ^ 
ibi  Bal.yerf  quid  in  famnlo.Ibiq;  Fcl.col.vcr.z.inrcl-  ” 
ligc.hoc  idcmoblauauii  Duininicinc.  cbniangai* 
nci.col.i.vcrf.g!o.prodcunt.j.q.5.&  ibi  Prapof.A7e- 
xandri.col.i.vcrf.  in  eadem  gl.idquc  prxtcrci  obfer- 
uancre  Cotn.inconti  7o.col.j.vcii;dcli.cct  aliis  vol. 
^.Hifpa.in nibr.de  donat.inr.vir.de  vxor.col.i.ver  cx  i 
quo  infert.  A poftil.addccif4.Tholofiverfi.  pcxdicla 
dicclTc  vcra.B.Jtb.in  c.infinuante.coL/.  veri!  de  vide 
Bar.hoclimitatcm.de  ortidclcg.St  Tiraq.inrcg.  cci- 
fante caufajii)  i.par.n.dv  de  pioptcrci dicit  Bai.iiut.  * 
c.iniiicris.quoddtlig£tcr  debet  interrogari  famulus, 
quare  fuerit  expulIus,Sc  an  litrcucrfurus. 

5 BcquodfucricdimiiTusdoiot&fraudqi^babinir  i 

cxco,q»poftei  reuertirur  ad  fainuliriuni:  vtdxallcg. 
pcrTiraq.in  tracf.cclfan.cauLliib  nu.  102.de  FcL  in  e. 
in  literis.de  teft.de  cxplicaucrc  Hippo!. Marfin  1. 1 
idcmNummionuin.z.dcqiixft.iiaJ.inl.lcruos/Cde 
quxft.de  fic  inqmt  Alex  in  conf.  $.  nu-p.vcrl’.  nifi  po- 
ftea  rediret,  vol.i.  * 

6 Pr-tfuinirurctia  in  fraudem  dimilTus.tqfi  id  fittpc 
litis cocptx:vi,iiiquit  Spcc.in  d.§.  verf  irem  excipitur. 
dcteftc.Parifxt  placuit  in  conl^C4  nu.i  59  voi.  i.  qf 
deprobauit  lino.in  c.cua  nobi.s  col.j.vcrf.addcctia. 
de  tcftib.vr.de  teft.-mir Henne.  Boic.  in  d.  e.  in  literis. 
colUin.i.vcr.auteft  dubiiini.de  tcftib.de  coiifitmauit 
Alb.de  Maldt.in  fiio  tr34f.dcteft.c.4nii.i?. 

S<FiOTnd61iaiita,principalcmconcl.n6habcrc  Iq* 

7 cuininf.imulononhabcntel’aIarinm,tquia  raJisfa- 

mulus  admittitur  in  rcftcin  pro  Dommo.  rcllcSpcc. 
in  tii.de  tellcjl.i.vcrf.  fedde  quo  mercenario,  quem 
fcquimr  Rom.in  coli4^9"U‘  4*  ^ dignum  arbi- 

tratuscft  Mari-in  fing.fiK>inctpieiit.Rcgtila  cft.  Se  m 
conf.B3.nu.22.d:ini.i./.adqiix(lioncm.coL  i.in  2. 
limit.fF.dcquxft.de  Aufrcr.in  tracl.dc  tcftib.  in  verb. 
fainuliis.nu-4J.verf.faUit  in  famulo. 

Sublimiuhnidiiimitatioiiciii  famulo  non  habe- 
S telalantun4fcd  rn  viuciitecxpcnfisillius.proquutc 
ftificatut,ni  perinde  cft,ac  fi  filariuin  iiabcrct:  vi  no- 
tat lo.And.ad  Spcc.in^.i.verf.  itcm<xcipimr.tit.dc- 
tefte.de  Arct.ind.c.inlitcris.col.2.vcrf.  & aduerte.  Se 
ibidem  Fd.vcrf  cxquodnrurintclIigi.de  riidit  Aret, 
iit  conf.  I j.fub  nu.  i4.vcrf.fccudo  quia  p dodorCy  n.  . 
in  l.ctiam.C.dctcftib.licct  loquatur  in  doincfticoaii  . 
copfiderata  illa  qualitate  expenfarum  dicir,qtiod  fc- 
pci!iturtcftis,de  raciiiinfamuloprocxpcnfisfcituc* 
tCitenecZ.tbarel.inc.tnfiniiantc.dcoffic.ddcg. 

Tertio  limita  in  famulo  boncfl;  pfbn^  magni  dfu, 

9 fncc cft vcrifimilc famulum  dcicraturuin eu  fitgr.i-  • 

. uis,&  honcfta  pcrfona.iih  Do.^.de  BaLin  d.l. ctia.C.' 

de  tcft.de  inn.in  dx:.in  litcti$.co.tit.  de  tcfti.  ita  etiam 
Icrtptum  reliquit  Aicx.in  1.  vir.fT.de  donat.int.  vir.  de 
vxor.ep  idem  confulcndo  fenicre  Rom.in  conf.410. 
ini.s.Marfanconf68.nu,2^.infing.5.Barb.inc6f.54* 
illud  afTcraii)  in  mcdium.col.9  poftprin.  vaf  defiq* 
fpiamdixcrit.Iib-t-deinconf.3.dcn)cnti(rimi.col.i2. 
poft  prine,  verf.  quo  cafu  vendicat  fibi  locum,  vol.t.  ' 
jRuin.coiif92.prxmittcndum.nu.;.lib.i.Mandof.in 
rcg.Cancd.dcimpar.bcncfic.vacan.pcrobit.famiI.  . 
Cardin.q.8.nu.i  j.vtctiacxplicauimusfupra  incon- 
clulioncdoincfticusAc  in  conclufione  familiaris.  ., 

10  Qu^artb limita, |in famulo dcponcntccotra domi-  \ 
num,quia  tunc  admittitur : vt  cft  dccifum  in  Capei.  ; 
Tholof  in  dcdf.4. 

Hoc  id£  lubliniitabis  non  ^cedere  jn  famulo  ex- 
ii pulfo  propter  cius  Iccleraiqa  tunenoadmiucrettad 
.1  tcftifican- 


ttftificiBdScOflBi  ipfomm  DominO.vtjin  fimili^ 
Epircopi  ftmulo  notat  Alb.dc  Malct.  in  luo  ttaa.dc 
teftc.  J.nu.5i-dt  tenuit  But  Jn  c.cum  opotteat,dc  ac- 
cu£&  facit  cnulli  epifcopotumrfod.de  accul. 

X 1 Quinto  limita  locum  (ibi  non  vSdicaref  in  famu- 
lo Atbatis.hic  etenim  pro  monaftetioeft  idoneus  te 
(lis;vt  aifeiuit  Bai.in  conf4+t-n.4.vol.i  -dc  lct|.  Egid. 

^ Boir.infuotraft.deteft.nu.n6. 

£onCLVSIO  DCCUX . 

ARGVMENTVM. 

Famulus  an  deliquifle  prsfumatur  decon- 
fenfu  patroni. 

SVMMARIVM. 

Jtm  domim . 

t T<  o rrt  1 1 1 n ‘’®"  t deliquilTe  de  con- 

r«lll  vi  Ita  fcnlii  patroni  feu  dominii  habe- 
mns4  (um.Poni.inc.quia  pratfulatut.  i.q.4-  ^ >n  hu- 
ius conclufionis  ea  plicatione  non  iminotaboticuin 
enucleate  ab  Aie.  enodata  fuerit  in  traft.  ptjtlumpt. 
(eg.l.pta:fumpt.40.  vbi  quinqt  limitationes  ad  hanc 
cSlulioncm  adducit, hunc  itaq;  Icftot  adibis , C tibi 
opus fuerit. 

CO^CLVSIO  T>CCLX. 

AB.GVMENTVM. 

Fatuus  aliquo  tempore, an  etiam  pofteJ^r?- 
fumatur  fatuus,  & quomodo  . ■ 


lofephi  Mafcardi 


■CfsllrvnH  vtptobemrperdamcott 
I ium»rccjiiiruturtquinq;ie 


SVMMoiRIVM. 


I Pjfuuialiq 


i alifwUmpor* , vt  etiam  pofiea  prafttmitur fa- 
tziutfdeoet  pf^art  fdtuui  •tiijmo  counuo  umpore  , aU- 
quthm  mtn/ihus, non  autem  Jimei^veinonmtUistempo-. 

rum  mommtu. 

I pi^f  1 1 1 quis  aliquo  tpefetiampofted  pre- 

X «ItLl  VJ3  debetprobari  fatuus 

aliquo  continuo  rpc,aliquib.  mcnlib.  non  afit  leincl 
vcl  nonnuliisiiporum  inomcmisntadccidttapcrti 
B-u.in  i.i.ff.dcbon.pofllfur  infan-dcla.pcrtcx.inl.l. 
^.decur.fur.5c  (equitur  SocSen.in  cor.4in-8-vol.i. 
Et  q>famusnon  pr^luminir  quisnifipiobctur.  tcnec 
Rotnan  confit  i.nu>7pcrtcx.in  l.ncc  codicillu.  C. 
dccodic  & quod  plene  not-in  c.cum  dilc&uside  fuc 
ab  inteft.c.iiidici$.  i |.q.9.  & in  c.ii  dc  cic^.  Iib* 

6.Sc  i.furiofum.Cqui  tell.fac.  poO' 

In  hac  condunonccxplicanda  vltcriusnt^  inHlH  > 
cu  abundi  de  hacdiircrucrimusinconclDcmStUpCt 
inconcl.Furiolus,3(  in  cond.Memc  capcufcqux  i^t 
in  jprzfcnria  dicenda  cflcntppanim  iam  anccajpamm 
inKtius  Tuis  loas  opportunis  tiadidimus. 

COTiCLysiO  DCCLXl. 

ARGVMENTVM. 

Fcllonla , vt  probetur  per  dominum  contra 
vafallum  quot  tciles  requirantur. 

SVMMARIVM.' 
t PrUonidtVt fnbrtmrptr  domum  tomn 

runtur^uiaq-,  tijttiomnioxcipiioui  motortt. 
a SiMin^uet^tqumqutnmmrsd pnhumdumJiBomMm 
ptr  dominum  citra  va/illMm,di6tnt  tjt  omm  txaftto- 
ntmaiorci  mdumttufori  dtpofitnmi,  Jidtium  Um- 
fort  jMO  mraturutU, 


cotra  vafaH 

_ ...  icftcs  om- 

ni exceptione  maiotes:vt  probaturinc.  vnic.in  viib. 
ftud.tit.  quot  teftes  llnt  neoclEad  prob.feu.  ingrat.  dt 
fuitdcciiuminParlamet.Dclph.vtrcftrtGmd.  Pap- 
in  q.  i8o.de  licet  dc  illo  tcx.dubitct  gl  .ibidem , quod 
fcilicctoon  fiilcXitn  proldgedeisctfeiuari, tenet  ibi- 
dem Aluarot.pluribus  permotus  rationibus  .cuius  Ct 
gloOc  auftotitate  non  obftante  ita  fuicconci  ufum 
tex.vt  et  refert Guid.Pap.vbi  fup.io  fi.de  rdcft.vtdns 
cautius  agat  cum  vafalhsrficfacilc  forte  p vilesidtfc- 
deptos  teftes  I aut  paucos  fuos  vafallotfeudis  priuet . 
ita  inquit  Alua.in  d.c. vnicver.de fmtratiodccidedi. 

1 Prirab  amplia,  quod  huiufinodi  epiinqi  teftes  ne-  ' 

dum  dcbcantcffc  omni  exceptione  maiores  tempo- 
re dcpoliiioniSifcd  etiam  tempore  quo  lutaueriit:  ita 
alfeniit  Matrhxus  dc  Aftltft.ind.  cap.  viucin  fin.  dc 
ibidem  Baid. 

C 071  C LVS  I o DCCLXU. 

ARGVMENTVM. 

Femina,  an  in  caufis  criminalibus  tcftis  ef- 
fc  poflit . 

SVMMARIVM. 

I Pamiiuineaufi/criminalibutnonpottfltjpttjhi,' 

z Fammanon  poujt  tjft  tipi  tnciufocnminMmt  pro- 
ptermaxinmnein  ipjii  pramditium. 

^ Peminii  ^runq.,non  creditur  oh  id^qmodfimt  ea 

vt  pkerimum foknteftfrauduUntu^allaettttT  doiofe. 

4 Multas  mendaces  fuas. 

5 i^ulsnsnujlamentotepseftseomptatjldnal^tvtrbpo- 

ttfifinquihmvmnonvoeasetier^^sdhihentur. 

6 Mutser  tuam  tn  eaufa  matrimornah , qstu  crwnnali  par 

efedtatur,tepsefenompotefioComtr.fm.7. 

8 Mulieres  de  iurt  canonico  non  firnt  idonea  tenei,t*iam  fi 

ewiiitrr  aratur  panat/J  applicanda  //corationt 

deUfft,  . , . 

9 Quandocunqufpanaquanimneunqmjttpeeuniartatfi 

applicanda  fd^o^iiuraQiocnmimahSo 

loQuandopamaeft  applieanda  peotx  metufatioiee,tune  di 
ciinrcderiminaiittfed  fi aUquaaBioisethetur nomine 
JUcitVeluU  petitio  hareditatis,  tunc  dieitur  cA  eiuiUs. 

X I Fcrmina  fecundum  tus  aude  in  catfts  ersmmalihui  po^ 
tef  efe  teps^  non  probshetur . ^ ^ 

IX. \fulur etiam  df  mre  canonico  ineas^crtmtnahbmtfi 
teftu  idonea.  xi/?  • * 

II  ilMmUer  putnmpoUfiaecnfareata  nee  Upficart,  qui. 

doe/icrtmenpuhiscmmsueiubi  uemt  ah/cij/to  memhn. 

14  MuUernte  de  tureeimliim  caufacapitaii  admsttttur pro- 
pter ma^tudeneriepraiudicq.  , - - 

iq  MuUermeaufacriminaliadmitlitur,uhideervmnea^i- 

tserduiUtsr.  ^ ■ ,l  a .a 

i6Paminanom  adneittitur  tneaup  ernmnaUbus pniftqfl 

ueritaialiUrbaberittonpotepjnteUigesUtnu.  17. 

I $ Qw  tnbabdet  tpsproduettrb  dieH  ahos  reperiri  nS  p<f 
. ji,i$et  aliter  ueritatembaherif  lUud  probare  tenetur , 
l^paminaqquandodepowt  fnperto^quodipfaficUcumaU 
quo,  tune  eius  dierum  non  tenet. 

10  Foermna^fiin/amit  ef,  in  caufis  crsminakhus  eius  diBstm 

non  tenet . 

2 1 Poemtna  tn  eaup  criminalibus  tefis  efft  pede  fi ^ quando 
proceditur per  viam  mquipionit  veldeuuneiattouts . 
xxPcemtna  ups^tpoetfltncfimim  bfrtptiafamaiep- 
iiifjpuonia. 

1 in 

LC 1 1 J 111  d cOa  tcftiSpita  habemus  cx  c.  forus, 
dc  vcibiign.c.mu!icr8.i  1.0.5.&  not.in  c-tl  cx  luctis» 
& cj6dc  voluit  gloua  c.qin,m  vcr.midicrcsi 

dcrtfltib. 


De  probationib. 


^elcfliKatinc.cxeo.^l.q.  >.iu  tenet  HoA.  in  fum. 
rit.Se  telUn  idlisclfe  polTit.  ul{  caifuit  Spec.  in 

, tir.tic  ptocutX  1 . verC  iiipiimo  in  crinjinali  tertilica- 
■ rionexui  accedit  Alb.de  Rofat.in  l.g  ic(lv.  in  $.mU' 
Iitr.ftdetefta.nccabhacrnMfaicalicnusflor.deS- 
Teno  in  l.u  eo.itu.vlt.de  ibi  iac.de  S.Gcotg.nu.  4.ff. 
dete(l.idetgadidcrevnanimci  Io.Fabci.Anf.  Aret. 
ii  caeteri  icT^ntc$  in  /.tefles.  Iiiflit.  dc  tefi.  fic  (im  (it 
Romin  rcpcc.lutdmonedi.na.  1 1 p.ff.de  iureiur.  Abb. 
in  c-foms.de  vetb.  Ggn.  hanc  cande  opinitftem  dicit 
• efle‘communeidem  Abb.inc.quoniam.n.j.dctcll. 
dc  ibi  Fel.nu.  i .ita  etTitaq.in  l.cdnu.  in  nona  Icg.  nu. 
49  jtq;Ioi.lgne.in  l.i.S.iufta.nu.S4.ff.»d  Svllanian. 
Alex.in  con/Ti  9.nu4.voU.ic  iticM64.nu.4-c<}.vol. 
1 .&  m conGa4.owt.lib.  a.  tenet  Nepos dc  Mot.i n ftio 
traaaitteh.riu.(tijdeniIacButr.co.tTac.tit.qv¥dam 
f0tmacit.tcft.DU.j4.de  lac.Ezid.co.ttaa.nu.tJedct. 
deSchen.eo.tiacF.nu.}S-ttcririnctiminalibu5autcm. 
tanfrJe  Otian.cattaaJub  nu.8o.Io.«Jror.eo.tta£l. 
,*  pat.3.nu.S5.Se.de*c6iopinioncaticlUnt  Abb.de  Fel. 
- tn  alleg.c.  j.de  teft.ei  pet  lo  dc  Plat.Jf  Ang.  ac  alios, 
in  5.tc2tc$.Inft.de  t#.dt  Dec.in  l.fcemin*.colu.6.de 


ieg.iur.de  Daud.in  eo  ttadi.de  ieft.in  prin.n.  1 j.  MatC 
inconGiS4Ui.;4.&imiltosaUcgat.ip  coaf.  at.  nu.  1. 

* curafcq.vbidc  coaihiuni opinione attcftatur,  Se  in 
, eoof.S9.nu.9.^iacoDf.ioi.DU.s.deinconC  1 to.  nu. 
34.it  lexcenti  alij  .quosoiiihestcfcttclohSimi  elTet. 
z Cdclufionis  noftrttea  poteft  alfeni  ratio,  ptt^et 

mafirafiinhoccarupiiiudiciuin.cu  vtpluriniu.vcl 
de  ifiibti  abfcifTione,vcl  inotteivel  aliopcnjgrauio- 
tisgcneie  agatur, ita  omnes  fupta  telati  ieribentessi- 
feft.pteiertim  Titaq.del^.connub.in  nona  Icgf  low 
i.pai.9'nu.6^I.Wtf.cgo,de  alium cafuni.  Ea  itaitem 
potcftratioiiifociuinispletunqjomainonon  credi- 
j mr,obidduntaiat,quodfiim  focmin?,tquxvtpluti- 
mu  iblept  elTc  fraudulenta:  fallaea,i  dolo&.  vnde 
cumSamibnisvxorrhiliftxis  rcliaraflctamigmail- 
luddc  Iconelic apO  mellificatioiic .quodillis  Sain- 
fon  propofucratintcrpoctidum  .CKclamaflcSanilO' 
neininihilcffcdolqfiusfecminaitcfenlofcph.inliS. 
4 anuquitatQ.'s  .c.  17.  f mendaces  Jt  efle  pluubuscofit- 
' matidem  Tiraq.vbifupt.nu.Ji.8tfeq.praetcrcipro_- 
ptcr1ioneftatcm,qux  non  patitur  > vt  fueminx  viioru 
.coemi  leimmi  fceant  Jlinctf ; faelu  cft>  vt  er  ^tiquis 

ILomanoturo,  legibus  nocUctlitsCetdhditclI^onij. 

quod  latis  ex  eo  patet  quod  icribic  Aulus  Gellius  libr 
d.  c.7.1egc Horatia CaixTeremi»  viigini  veftali id 
ius'diccditeftiinoniitributu,tcftabilisq  vna  oniniu 
foeininaium  vt  dIct,daiu.Cui  Ihi?  faoct  illa  lex  anti- 
qua i Cooftanrino  Hctmanopulorcbtalib.i.cap.d. 
'ciusoperisicui  timlum  fecit  Piompniariuni  legu.fic 
enim  fonat,quod  Graxe  fctipGt.  Mulieres,  de  pupilli 
atccnuit  i iHhmouio  mulieres  tn  tcftimouiuinlpof- 
fut^icere.vbi  vitotum  t;Bnfucnido  vcnaimliatitas 
i ptonibetut  A in  eo  Jib.c:  J-lhlulici  in  icflaiiientdjtc: 
llivefle  non  potcft.in  al  ijs  apt*  poteft , in  quibus  viri 
non  voeanmr.fiueadhibeniuj;  vt  idcmtclcrt  Tiraq. 
vbi  fupfjJU.Tp.vtr.fed  rtee  ex  vctuIbs-Tum  etiam  pp 
fiagiluatem  coiifiliiiic  lubrica  votaicum  rennutetur 
in  hota . Vnde  legibus  MolaicismuUcrum  tcfttmo- 
l\iumnequaquaiprccipiebaturptoptcrlcuiiatem,dc 
ptocadBitm.lIoemaujsatidaciam,fiue  dttiqjiisita-  ^ 
temgcnmseamimvtrcfcrrlolcphasin  liUantiq.4. 
c.  d.aJiastadoncs  afterre  poflcm,qnasquifqucpcrlc 
.apudioibcniesdehoc  a^utes  tcpftict. 

Cmicluf(giiurnofti»rationibus,dtauftotitatibu* 

6 itamaniURip^ori  loco  ita  ampliabis  vcriTtlTctctin 
cJ4aatninoniali>]uaB  oiminati  patclTc  dicitur,  viio 
<■mulicii.deiureiur.fic  tcftatvr,de  Specin  tituLde  re- 
foip.ptifent.in  S.rOnc  forma.verf.nucigif  ad  mfliu- 
dlioocnijit,  jt  cuiacccditBaJ.inconf.  lat.qavnus 
' tfcS*v<rf.a^,q.  Abb.ioc.firf)  dcbiUtaie.nu-4.deOfti. 
<l«>BAlex,|nffir.i4  p.qiii  j|)UBel4aU'4UbAPcc4n 


Conci  pCCLXIl.  16  . 

cdfiiJ.viib^cftu.nu.s.de  mulli  alii  relati  iTiuq. 

■ io  leg.connubJn  p.leg.nuOa.vaf  ex  co  autem. 

Verum  iftorii  auSontatibus nihil  piopcinodiim 
me  moucntibus.cdis  ftat  a Conttarialcitcntia  Itribi 

7 tiuopinio,boccft,tmbllercni(tftjc2  matrimoniaU 
poflccirctcftem.qui  piobatcantcx.inc.liipetcod4t 

* a.dctcftib.hanceandemopinionidii(iteire'cdmu- 
nem  Iac4leS.Gc0rg.inl.ex  conu.s.ff.deicfti.qllani 

* etiam*communcm  ii1quit,&  quotidklcniari  Socr. 
iumin c61. ) i.nu.  1 ) .«ol.  t . quam  con 'rmat  pluribus 
auaomatibus,'JcfcquiturTiiaq,Vbirupr.'dtpro  hac 
cft  etiam  cdcex.in  evidetuM  s.q.d.vbi  dicitur,  quod 
etiam  cdiundli  vtriuiqi  fexiis  in  teftillcatioiicm  cau- 
lae matrimonialis  admiitftniur. 

L Poilerioteritad  ^clur.airy>liaiio,t£rficiuilitet, 

“ agaiur,<ipf  na  cft  applicanda  hfco  rotic  dcliftiinain  * 
tunc  mulieres  de  we  canonico,q>  cft  ferUandum  in, 
terris  Eccleficuioh  fiint  idoncf  icilcsiira  conlulcndo 
fenfit  apett^  A Icx.in  conf.  m.vile  proccflii  caufenu. 
i.vol.  I .quem  requimr  Parifinenut  1 6141U.  i a.volu. 
4dluic  IhlXnonmediocnrcnpatidciiumciUuJ.  K1 

9 quanducudq;  p;na.iqiidtumcilnqtiic  pccui>raria,cft 
applicanda tif,.n,^icit aAroctiiiini.aiisiitahic^pcuit  ' 
Acciir.inLj.in  priVinvcibdhircoiu  cenmm.lfdelc- 
pulch.viol.cuiadhaxcnribide  Bir.Cvn.  dcBal.in  I.G 
qua  pcncalumniJ.G.dtfEpif.  Jccler.  4:  tradidit  Al^x. 
tum  profirendo.ium  ctiain  coufulendu,  .pfitendo  la 
rub.C.dc  iudic  cdfulendo  iu  conii  1 3 2.  vita  £rdli  nac- 
ratioiie.nu.s.vol.i. lo.de  litiol.inc.qualitec^c  quan- 
do 11  2.mim.64dcaccur.dctdcininmbr.tTalc Public-  ‘ 
lud.Bcc.in  mb.de  iud.nu.ta.dcabi  Ripnu.102.laf.in 
prin.ln^.deaA.tiu.t  5-dc  idem  in  I.  i.nu.7.C.deedcn. 
idem  fenfit  Bar.iu  l.agraria.ftide  icmi.nioto.  qud  sd- 

* teniiddixircllctcdcmGomcf.inco.prtn.infli.de  ad. 
nu.is  licet  alibi  idq  Acair.aliicr  scfcrit>cuiusomncs 
lqfOsrcfcm&  imwgnat  Bar.ind.l.t.ff.delcpul.viol. 

* d; Lud Gomc£vDilupra,£chancdicg‘coiniimncm  ’ 
Franc.Cur.iun.mmbi.ff.de  iq^lic.iniin.  it. 

10  C^od tamen ycrain.tqiiaiido poe.ia cft  applican- 
da riicocx  accufatiorre ' quonidm  Mnc  dicitur  caulii^ 


ctimiria^lcciq  li  aliqua  adiointcRtcrur  nomine  fi- 
fcthieliiff^sctuio  Fixicdiniis,nam  tuqc  diditur  caula 
ciuilisvr  docuit  Bar.ind.l.xinli.tf.dciepiil.viol.  per 
iura,dcquihuspct  culll.qufm  liiquumur  Dod.  fupta 
iciari,vbi  hoc  infigniier  dccl-rsant. 

'■  I*flm61im,ta,acimclligcpfoccdcrcdeints  cano- 
•t  nicoit  Iccus dc  iure ciuili-quia  fcciidum  illud  poteft 
effctcftis,Scnonprohib«ut.lii.lf  cod.de teli. & dicit 
AzoiiisSh)afoa,5cnqtat  ind.c.toni$.&  iciiet  Butri-' 
gar.inluotiadmc  tcft.m  S.  ic  in  priiuis  iclics.  nu.  14., 
dtNepa5dcMonteeo.trac.dctcQil|.  iiu.fib.  Fcdcriq. . 

* Schcnch  co  tr.td.de  icftib.in  prin.nu.23  Ac  de  'com- 
munbspinione  attcftamt  Crot.  in  d.fuo  tr  ad.  dc  telL 
'in  J.paMUi.S7.5cAlcx4ncoiTti  i.nu.S.vol.i.CipoK 
in  conf.crim.conl.5  a.ct  annuit  idem  Alcx.comlpp. 
fub  nu  4ivcrf.fecundusrcliis.eo.vol.i. 

Sed  hotoni  grauiflimqta  auftomm  audbrintes, 
neccommuncslcrlbcntiQ  fcntentie  DccaierinoUcre 
12  poraernnt,|qulnlolusfine  rinaliivt  aiuiit , conrtWI 

lemcnriainiGilcCuiusinlffocmiiixjmin  34.iV'aicrc^ 
iur.  hoc  cft,  quod  cui  dC iurecanonico  imiliCr  fu  in 
cauliscriminalibustcfiisidooea, quibus  autc  ^iio- 
nibus.lllicomnibusvidcrclicct. 
rl  Subiimiia  riinofiuhjlimiiarioncm  primam,!  qu 
effet  ciiinc  publicum, vcl  vbi  vcmrci  abfcifib  hiiibii, 
iifqutbus  Calibus, licut  ncc  pqtclc  accutik,l.qm  ar  or 
farc.ff.dcaccuf.itancctcliilicah/IccuudninSiepli.  . 
Aufret.inliioitad.dctcft.nu.bp.inVcib.mulii^.  ' ^ 

. Vetu  ncedemreciuili  fn  cAapicall  non  adiniinr 
J4muliet,tproptcrraagnimdiiicm  pixiudicii, lecmida  • 
alii]uotufnIjm,vil  ic.Arct.inI.q  tcl.arifcnio  S.nm- 
lia.ft.de  ieltax|u£  tefcn  lo.Andr.inaddii.ad  Spcc.in  ' 
Si^C  tdtc.S"  i.vcrbilcm  tp  mubc.it  Aib.Gund.  ,iur- 

iliu,D 


lofephi  Mafcardi 


» , • " ' ♦r.ftmalefhfdcfnrib  coU-vcrf.  20  TcmofubHmita. 

. f.misA.ciacafu,(apcrquoconluluu.d^  , 

ronc5».«; =<U.  . 

dim,pcrvi»n,i„quUino^ 


ntutrucftci.«  Io.F.iber.ind.  Stcftcs.  Inftit-dc  tc(^ 

'&  ali»  mulli  rclaii  a Tiraq.m  Iffi.connuban  9dcs«i. 

62  Cui  taiTicn  opiiTioni  totam Icgiftarum  cohortctn 
xeclamatcin  d,  mulier,  atque  ctUip  Canon,  vtvi- 

dere  licet  ex  Panor.Franc.Are.&Fcl.md.c.quoma. 

de  tcfti.  idem  ibidem  refert  Taraq.  . . 

l s Secundo  limitabis, tvbi  de  cnnunc  agcrcturcimli 
rcr, nam  tunc  admiticrctur:  itaienfit  Aufrer.  mluo 
■ tTaaat.dctcfti.ind.vetb.mulict.perc.quoni^.&  ibi 
el  6c  Feli.de  tcftib.c.fupcrcod.ila.&cap.tara  literis 
ccid.tit.de  teftib' c.fuper  hiv&  c.ad  pctino.de  accufa- 
tio.cap.pcrtuas.in  fi.  de  fimo.  Scjilacuit  Egid.  m fao 
' ma.dctcaib.mim,s.vctfiincrinunal.  autem.  4 

voluit Lanfran.dria.ind.luotraa.dctcftib.Iubnm 

^ 80  vcrf.idcm  in  delift:  & ita  dilucide  tenuit  ChAlTin 
confuct.Burgund.in  tit.  Des  iudi^-iubr.  i.  S-6-n-4t. 
'ouam  limitationem  intclligascflc  veram,  nifi  fit  ap- 
plic.anda  pena  fifco.vt  fupra  diximus  m i.ampliaiio. 
'16.  Tcrtib.velimlfmitcs,  locum fibi non  vcndicarc, 
qn  vcritaialitcr  haberi  non  poflet.'  tunc  enim  foenu* 

* na ailihittitur.vfccnfuitloan.Andr.adSpcc.in tir.de 

- fcftcS  i.verf.itcmq>cft'mulicr.qucmfcquiturMarr. 

; ' in  coof.t .nu.  t « •&:  Alcx.in  conf.  2+.nnin. n .^1. J & 

^ in£onf.d4.nu.5.vol.  I.  in  quibus  locis  nmltaVimilu 

adducit,  & magis  lati  M arf.m  d.fuo^cofi  5.  tdc  Marf. 

’■  »nl.diuus.ff.dcquxft.col.2.&mpraa.crinfi.inS.dili- 
‘ «mcr.nu.si.^c in l.infans.nu.45  ff-d^ficar.& tenet 

in  fuo  tra£l.dc  tefiib.  j.par.nu.5d.Dc<M«c6r.36}^.col. 
2.SC  Marfincof.i  i3*.riu.28.&  inc6f.ti7.n-»0;CUicq- 
’■  1 Oetam  limitatione  egregie  confirmat  illud, g>  tra- 

^ dit^fiitxlib.i.c.?.ciusopcris,q>infcribmirPr6piua- 
rium  Icgu , fidigimrintdligituti^uod  ibi  Grxeo  fet- 
moric  ab  audorc  feri  pium  eft.m  a*u6  difpicc.aliqua- 
1 ■ do  mulieri iusefle dicendi  teftimorvi,  vt  Cqfi  mulic- 

' rcsl.auantinb.alnco,vnam vidcrintabalrera iniiiria 

afiki.tunc  tcttimonhim  fcrctu.q’  viris  non  liceat  per 
♦ id  tCmpus  illic adcflci&quxntint.confpiccrc.  Hinc 

' Jnque videre ficetfccminajpolTcicftarijVbi veritas 
aliunde  non  pollet  haberi,  vt  ibi.  ■ ^ . 

' * Hxctn tertia limitatioproccditj&dcbctTntclligi, 
i7tqfi  Clinatura faailcuivjgorii^vcrifimiriterhabitu, 

’ &.adualii  imcrucnirc  non  potcritu:alid*lcais,  quia 
licccfortc  fortuna  cowingar.q» alii  tcftcs no ad|uc- 

‘ tint,tn  verilimiliter potuerint adelfcSc  haberi, aunc 

° . non  dicirorpet  alios  no  polle  habai  valratc : immo 
ex  natura  ncAoni  per  alios  potuit  in  poteria  haberi, 

U*  Ikctalitcr  acciderit : itagruuitcr,&  dodlfintclligit 
^ ■ hac  doftrinam  Aut  de  But.in  e,  ?.loco.  de  probat.  & 

in  conf.24.qucftio  hxcdubia.quC refert  & fcq;  Alex. 

- in  conf64.vilo  themate  Se  dubiis.nu.i?.vol.  1 . rf»ban- 
do  id  etiam  per  e.  vlt.  & ibi  Abb.de  tcfiib.  cog.  ^ in 

conf.  r52.vifopvcclVutaulxmatrimonialis;nu.i  I. 
t-A^l  in  nnnrfl.ifioni^kinrCTDbfiraC. 


auur  per vj.im  inquuiuuiiia  * a u 

tenet  I nnoc.ih  c.quoniam.nu.  1.  de  tcfiib. 

pctdnci  contex.in  ctara 

icccdir&  Lanfran.dcOria.in 

nu.i  10,  idemque  aflcniit  Aufrcr.in  trafl.  dert^ 

tcli.nunilop.quod  & adiuuaiglolT.  in  e. quoniam,  m ^ 

vcrb.mulicrcm.de  teftib.  . . , r 1.0A. 

22  Quinto  limitare  potais  f in  crimine  hxrcfis,  m* 
maicftatisJc  (imonix:vt  probatglo.mc.cum  l M»' 

' coneUa'.dc  accufac.dc  in  fuinmarZ-q;?*  tcxt.m  . 
tailra.  & in  c.pcrtuas.<lc  finio.  &i|JtF)ocl.  pt*ci^ 
Ioan.de  Anan.im.i.cum  fcq.de  quibus  omnibusco: 
fulas  Pc^.Ducn.in  rcfi.  3 i s. 

-V  ‘ f 

e O^NCLVS  10  * DCCLXllI. 
ar-gvmenjvm. 

Famina  an  pplfic  cfle  teftis  in  teft  jtnento . 
....  s V M M A R I V 

1 FamiaainttnamcntoteRistjfnonpoten. 

1 permitia  ppfiijbifionrm  fayrtaUt,quajii7tmmjKjidntn 
ipfa,qnam?kyiroA*P'in  uftamntoeftnonpott^ 
i Tcftimontuminttr  aliaJhUmma  nquijlta  ttjtmntm  cm- 

nutmraturJiJfltulieriplerfiiUwitia  non  aambitur. 

4 Ppmiaa  tam  de  iurt  ciuili,qUdm  dt  canowco  tefiit  m teftd 

mentotlji  non  pote fl.  ^ 

5 Fpwinaintijlem  non  admitihur,  tUamft  tepmentS  tflrt 

fjflum  inter  ruJUeoijil  in  rure . * r a* 

6 Fpmna  tcRii  itiiifi  nonpote/lin  tejlamentopn  quoJuAt 

innituti  veniintti  ab  intejiato . 

7 FeminaincodicFJit teftis ejfipotejl- 

8 Femina] potefi t^e.tesiis  in  tejlamtnto foRo  mterUbtrot. 

Snblimttavlnurri.g.  ^ a n-  n 

i o Ftininain  ujiamentoadpias  caujas  UftisrJ/ipotett . ^ 
ContrariHmnum.il-  . . ^ 

X X Femina  teftii  ejfe  pote  fi  in  uflamtnto  militis,  qu'^ 

tni(s.v*Ji  fttUmhitJS  iurispqftiiui,ibifujftesunt  duo  teps 

ttiam  femina,.  tr  ^ . o 

*13  Femina  in  UftamentofaSloUmponptftss,  UftsseJJepoUft. 
CMulitradmiltitur  ad  teftimonium in eajibus sn  quwut 
alias  non  admittitur ,, , 

'Contrariunmum.ii^.  Eiufdtm limitatio num.t^.  • 

iSFpnittauJlistJftpoteJlinttfiamtniocondilo  in  terris  te-. 

17  FpnLa  teftii  Jtoteft  ejft  , vhi  agitur  dedet  laranda  ambi* 
guavoluntateitjlatoru . , p 

* T-_  ^ A^/I.  .m  A 


conf.rsx.vifopvcdVutaulxmatnmoniahsmii.^^ 


i . 


s»  in  acidi.acl  Alciai  in  rcg.  1 .pntfiiipp.  47-  lub  littcr.i  B. 

T j„  vetb. volumine. verfivnum  tn  utenti  teneas.  ldc(> 

* 8 1 qoi  inhabiles  tcftcs  producit , & dicit  alios  reperiri 

no  polle, nec  aliter  vciitate  haberi  polfc.iUud  ^barc 

. icncmralioquinfempcrquispoirerprodittcicinha- 

biks;fl[iccndo  fc  a lios  habere  non  poflcritajcrppadic 
Alcxan  in d.cbnf.64.nu,j.3c  lai-lib. i .cfi  alijs.rclans. 

ad  hoc  ab  Hippol.Marlil.in  co'idi4>-  diuinintimiiiis. 
UU.6.&  inconl'8o.quicunCl.i.num.(S2.&inconl.J^ 
' bonorum  ofrinium.nu.j;.vcc(pr.vtercaad.hoc,vtlc 
‘ ftcs.vtidcmibidciuNic.Ardar.infin. 

Sc<;udbfublimitabis,  & intclliges  ^cedere  quo.ad 
19  cxtrancosiS:  aa  terria^jfonas  lirigamcs;. f Icoisqu 

* i‘pla  femina  deponeret  uip  eo,  ipfakcit  eu  aliquo, 

qui.i  ciinccidsdidu  non  tenet:  vt  late  tradidi^Marf. 
'in  conT  io2.nu.7,vbi  multaadducit  pio  limitatione^ 
6c  dc/za  u fubUauuthoc  ^ur.incoC69.n.i9 


; rt  O m non  pofledTc  teftef  in  tcfta- 
JTCC  iXlin  d 1 1 J mento,  colligimus  ab  Impe. 
i'n  ir.tcftcs.Inft.de  tcftam.&  ex  Iurifc.iu  l.  quitcfta.S. 
mulier, ff.co.idcm  voluit  Gl.in  c.fotus.in  ver.  nec  fc- 
wina-,%  vcr.fignifica.  fic  etiam  rcfjKJndinn^rroga- 
tuS  Marf.inconf  22.  nu.x.quod  & voluit I5c.  Aegid. 
intrjft.dctcfti.fub  nu.y.vcrfin  tcftam.Vt  & animad- 

uctfit  Lanft.Orialtir.de  tcftib.nu.So.cuius  fuit  etiam 
fententix  Alcx.in  conf.70.nuvij.vol.2.  3 ; 

Condilfionis  noftrx  rationem  nobis  fuppcdttauit 
Accur.in  d.H.tcftes.in  vcr.ncquc  mulier.  I nftit.  de  tc- 
ftam.  quo  in  loco  aflerit  hanc  clid  ex  1.  vlt-  C defi- 
L deicomm‘ifl'tncmpi  propter fufpicioncm fhlfitatis, 
quafi  minus  fit  fidei  inibcmina.quim  iri  viroj  vt  etia 
obfdruauitexea  gl.Car.Alcx.in  c i.$.dc  quia.cMl.r  i. 
ycd',&  pro  hoc  feciuiUc  hisiqqi  ffud,  dar.poff. 


*■  * 


Dcpt’Obacionib. 

-Anftamc  ntidsin  mcdiil  mlcrmn rationes, quas  re 
fert  Mare.  Ant.inl.hacc6rulti(s.§,cx  iinpcrfeclo  nu. 
J79-cuin  (cq.C.dctcft.t.  (cil  pra:  exteris  lUa  piobabi> 
. ^liotvf.namtctliinonium  mterlolemniarcquifirarc 
U ttanumhij  inter  alia  prccipueconnumcratnrmiilicc 
dfitinterrolcmnia  no  aJlubctnr;  qux  ratio  fuit  A!b. 
,4c Rofa.in d.^.mu!icr.l.qui  tefto.if.de  tcftamc.  iiain 
ladhiberi  ad  roiemnialex  videtur  id  habere  ^otHcio 
vinlijvt  nonmilla  ad  hanc  rem  refertidC  Mare.  Ant. 
ih  d.^.cx  imperfetio.  poft  n.  1 7 1.  vci.vndc  allignSdo. 
4 Primo  amplia  I f nedum  procedere  de  iurcciuili, 
fcd etiam  de  iurc  canonico;  vt  cxallcgat.pcr  Alcx.in 
cW.t77.lub mi. 5. vol.  a.  vbireprobaropinionS  Abb. 
contrarium  tcnentis.in  c.aim  elscs.  de  rcih.ad  quod 
plurima  congcritTiraq.^*‘-:lcg.conmib.iu  9.lcg.n.57- 
W 1'eq.vcrf.idq;  etiam  obtinet  de  iurc  canonico . 

Secundo  amplia,  f etiam  lircllamctum  cirertadu 
inter  riiflicosiSc  in  rurcmamtuncKxminanoadmit- 
clmrivtliquetex  adduiSpei  Crot.iii  fuotraddetvft. 
in  prin.nu.f.Cic  Alc.inconr.i77.1ubnu.6.  veri',  necet 
' pt*didisob(lat.col.i.&inconr.7o  nu.i6.eo.  voi.  2. 

^ Tertio  ampliabis,  j vt  & mulier  non  pollitclictc- 

ftisin  tcllamcnro I inquoruntinlliiuti  vc.mcntesab 
intcftato.liccf  Inhuiminodi  tclbmcntoquuiq.tclles 
fatis  linr.vt  habemus  ab  Imp.ui  d.l.hac  coiuliilllma. 
S.li  quis  autcm.Cde  retiam,  quoti  ea  r.itionc  lir.qma 
ibi  teftcs  requiruntur.idiblcnimratem , vt  att  idem 
Marc.Anr.ind  §.cx  impcrlcc1o.nu.i7i.infi 
7 Primo  condnf.llmitabisiiicoJicilIis.tinquibas 
fcminapofcftcircteltis  vt  notaturiul.qui  tclh^.mu- 
lier.fF.qui  terta. 5c  ibi  Bai  t.&  tenet  Nepos  a Mone,  in 
fuotrac.de rcft.nii.66.&  Egid.co.tracl.Iub nu.  5.  vesf. 
incodicil.Ncllctiama  S.Cjcm.in  eo.  tracl.  ver!,  mu- 

* licr.nu.}2&dc*comimini opinione .mcliariirCrot. 

de  teftib.in  piin.nu.tj.vbi  etiam  Petr.  .Moiicad.  in  .id- 
dit.inliteraN.  ^ 

Secundo  loco  limita  in  tcllamcntofado  inter  li- 
<6  bcrosttincocmm  fcumina potcrtcllctcllis: vtglo. 
fing.quain  fcqinimur  Doct.in  l.fi.O  dccodicil.  & in 
i.hacconfultirt1ma.§jeximpcrfcc1o,alidsin  auth.^ 
iine.C.de  tcftam.idem  ten«  Lanfrancidc  Orian.in 
trad.de  tcftib.lubnu.3o.ficccnliiit,&  Io.  Crot.inliio 

* trad.de  rcrtib.in  prin.nu.7.vbi  reddit  rationem, quia 
in  tali  tertamcino  confideratur  ius getium, vt  ibi  per 
Barr.quoiiu-.focin.  non  rcpel.  a terta. iuxta  illud  Do- 
minicum,In  ore  duorum,  vej  trium  ftatomne  verbu. 

«9  Iftudfublimitafo6,pccdcrc,ninimericgitimosli- 
bccos,&  naturales, lecus  rn  naturalibus  tantum.vt  tra 
didere  Bal.&  Ang.&  Alcx.in d.§. ex  impafijclo.fic 
feq.Pct.Moncad.in  addirad  Crot.  vbi  fupra . 

10  Tertio  limita  in  tertametoad  pias  caulas,!  in  quo 
edam  attenditur  iusgcntiiim, (eu  diiiinum , e.  relatu, 
& c.cum  clles,detd1.&  ira  (cnlit  Bal.in  l.i.in  fi.  Se  in 
rcp-illiuslegis.col.i  T.vcrl.Cuper  i-q-Cdclacroland. 
ecclcr&  Paulde  Cart.ifiCon('.^(52.mcip- dubium  fa- 

* cit,&  ifta opinio  crt  tenenda  in  pradica.quia  cfl'*c6- 
munislecufidtini  Roh1a.tnauth.(imiliter,infpecia. 
i6.pi*caiila:,vc^imcrvlr.vohint.C.  adlcg.  Falcid. 

11  ContrariuftcnuirFcdcr.de  Scn.in  coiil.iiyincip. 
quidam  nomine  Petrus,  & alii, quos  alleg.it  lo.  Cror. 
in  d.fuo  trad.de  refti.in  prin.lub  uu.Sverlxoufrariti. 

Priorem  tamen  opinionem  dixit*commnne  Mar- 
cus A nt.Bafucr.in  Si-tertcs-lnllit  de  terta. in  coi.  J.qui 
notat,  & abunde  examiuat  iftain  materiam , & opi- 
niones inter  lecociliat»  quod  idcinfacit  Mare.  Ant. 

ind.5.cx  inipcffeii6.nulT>ii7i. 

.'Quarto  limitanda  eli  condufio  non  Habere  locQ 
^z-iatertarncnrotniiitiSifnaih  vbi  rcmillaertrolcmiii- 
iW»«im|iO(itii,i.,ibi'iulfic  etiam  temi- 

l.haccdfultiirima.S.  ex  imper- 
‘Caictcfla.gJo.  etiam  voluit in  auth.quod  line. 

in-teftaincmo  militis  rcmifsa  dl  fol€ni- 

‘ «goiq hu: 
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iufinodi  terto  mulier  potent  clfe  tertis,  ficratiocin.-i- 
tus  crt  Pctr.Ducn.  in  rcg.  j 14.  in  fiia  i.  limir.  vbi  non- 
«ullos  idem  Icntientcsrcfcit.vt  Ang.Arct.  ind.Si.tc- 
ftcs,pcrgl.ibi  lnft.de rcft.Rip.in  trac.de pelle,  inrub. 
de  priuil.vlt.voI.caiii;pcft.ini.24.  & alios , vt  ibi  p eu. 

i_j  ^iintb  limitatur!  in  tcftamcntotadotcporcpc- 
ftis;vt  voluit  lafiin  l.vit.nu.  I p.C.dc  codicii.  vbi  deter 
minar  mulierem  admitti  in  lubfidium  ad  tellimoniu 
in ca(ibus,inqiiibusaliasuon admittitur, tertem  lau-  ' 
dat  lo.Andr.in  addit.ad  Spc.iii  tit.de  tellc.lj.  i.lic  pia 
cuit,&  Alcx.in conli24.nii.n.vol.2.idcm  leniit  Bcr- 
tTan.inconl.zi2.nu.6.1ib...vt  idem  refert  Ducn.vbi  1 
fup.3c  Rip.de  priuileg.vit.volunt.caufa  pcllis.nu.  1 8. 
vcri.recundoquxroanimilichcuinleq. 

14  Contrariam  Icquutiis  clt  Iciucntiain!Alex.in  cof. 
70.uiioconl.nu.  J6.ncrll  nec  etiam  obllat  Ii  dicatur, 
uol.2.per  c.cum  elscs, de  tcrtam.ubi  de  iurc  canonico 
fuitdimimitusnumenis  tcrtium,&  tamcnicquiiirur, 
quod  linridonei , licctiaminteftamciuofacto  Ruri 
fuit  diminutus  propter  inopiam  tertium , ut  in  l.iilr.C, 
dccodicil.&  ramcii  requtntui.quod  tcllcs  necdsarij  • 

* alias liiit  idonei, lu ibi  'omncsconcludiit.A^  peralia 
dcqbusibi  peum.idC  decidit  Gr.im.in  dccifidi.n.irt. 
lier  nec  opiuilat, ubi  alios  refcrt.ad  !■{»  confulas  Ripa, 
ubi  lupr.nu.  iy.’.;crl'contranam  Icmciuiam.cum  Icq. 

Hancportcnoieopinioncin,  liquisuohicrirlcqui,  * 

15  illam  poterit  liniiure, ut  locum  libi  non  nciuiicerin 
tcftamenro eius, qui  in  ciuiraic  pcrinaulcMt,iitlabc- 
ti  Reip.ltibucnirctflicur  in  tellaincco  mtluis , in  quo 
mulier  poteft cise  tellis  ira  Iimitauit  Rip.iibi  liip.nu. 
22.iierl.f.uercrt.ime.aii  accedit  Ant.  Caiiis  in  addit, 
ad  Ang.Arct.in  d.§  tertes.nii.7.Inftit.dctd1a.utctia 
aikrlt  Petr.Ducn.in  rcg.?  14.  nti.  2.  in  fi. 

16  Sexto  limit.i,ut  nnilicrtcrtisdkqucadin  rcft.tm? 
to  codiro  in  terris  Ecclcfi^  , cuius  limitationis r6  crt, 
quia  ilis  Pontificium  in  terto iiiris  ciuilisloIcnitar6 
non  curat:ita  reniit  Abb.in  c.cum  elscs,  de  rclta.  ubi  * 

* itnii.i4.Couar.dieirhanccl’sc  •cdein,quainuis.  ibid. 

‘ ipic  aliter  opinatus  (it.  Abb.uctamcfciputuscltlaU 

“ inl.hacconl'ulriilima,mi.9quoin  loco,&ipl'ccic'co 

* immi  fententia  tclbtiK,C.  de  terta.  & i*c  * communi  ; 
inquit  et  Io.de  Jmo.iu  l.uciuo  porcrt.n.4.rt'.dc  leg.  i. 

* * coem  quoq; dsc  alscruit  lo.Cror.iurracl. de rait.  iri 
l.par.mi.<o.&  pliiiTs.lliij-clari  a Oucn.ubiiup.  nu.?. 

Scptimoooiiclul.limirarc  potcris,vr  n6  procedar, 

i7!vbi.igiturdedeci.innda  ambigua  voluntate  tdl.i- 
tori$.'tunc  enim  tamiimmodo  inlpicimr  probatio,  Se 
non  Iblcmmtas;  vt  conliilttis  rclpondir  OIdr.in  coni'. 
297.domina  Stdl.a.nu.  iS.ciii  accedit  Natr.in  dlmac 
coUiltilfima.iu  d.S.cximperfctlo.iui.  17?.  C.dc  terta. 
Oldradum rcfcrr,!x  fequitur  .Vlarc.Ant.iiid.§.cx  im- 
pcrfecio.iium.i7?in  Tm. 

Oclauo  limites  velim  conci,  nortrun  locfi  fibi  nci 

18  vcndicarcdquoad  probandii  contrariam  voluntate 
tcftatoris,priorisreuocatoriam;nam  tunc  mulier  ad- 
inittcrcf.vtfuira  Bal.dcciruntin  conii  >’9.cuiu.".  exor- 
dium ctl  fadium  ,luperqiioconniium  petitur,  nu. 
verllprxtcreaad  probadiim.vol.a.quem  requitiir  idS 
MarCiAnt.indiS.ex  impcrfcclo  nu.  i74.idcm  voluit 
Bald.in  d.l.qui  tcrtamciuo.S.mulicr.vbi  et  Imo-ff.de 
tcrta.licetcontrariu  renicrint.  Aibc.dices alicubi  nu 

, clk  tadum, in  d.l.qui  tcrtainCto.§.muiia.ir.  derdia. 

e 0^  e L S I 0 DCCLXIV,- 

ARGVMENTVM. 

^ • 

Foemina  an  poteft  efle  teftis  in  caufa  ciuili. 

-zv  M m'  A p.  I V M. 


t FaminapottJteJJiteflis  i neanjh ciuili, 

Z F oemmanonpotejlcjic USiiitn  caufx  fiicduli. 

li^epbi  Mafcjrdi,voi.2.  C 3 Foemins 


lofephi  Mafcardi 


8 Tofmtna  iSaflrii,if  bahft  fiudum,tJlidoma  Ujitt  in  tau- 
fa  feudais. 

4 TcemwanonpoteJitfpiuHifin  tt/{ amentis. 

5 ToemirjanonpoteReffittfhsin  Jcnptura  priuata  tribus 

tejisbus  fubfcribtnda . ' 

Rationem  huius  rei  videat  nu.6.  Contrarium,  nu.  7. 

S Fatminanon  admittitur  ad  probandum  tenorem  infiru- 
menti dtperditiyfetus  J! perita  fit.vtnu.  9, 

\oT enor mHrumenU deperdsu  non posedi probari nee per 
viros  fUsJi ^nlptritStiX  bierati. 

J f**.  i n m poflceflc  tcftcm  in 

^ 1 caufaciui/i  mihi  egregie 

batcontcx.inc.qnoni5.5c  ibjgl.Sc  Abb.in  vcrb.mu- 
licrcs.de  tcftib.quain  fetnentiam  vidcrurccadiiiuare 
P6t.Maxinc.ta  litcris.cxtr.eo.de  teftib.  quibus  liim- 
nior.  Pontificum  dccrctts  mento  permotus  Rober. 
Mar.in  tiac.de ordin.iudic.in  j.par.nu.  tj.it.iHiiluci- 
dc  fcnfit.idcm  voluit  Bar.in  tr.1ft.ditfer.i11r.c3non.ct 
ciuil.nu.6.quod  ctiamcofirmanitSpcc.  in  tit.de  tcft. 
in  § oppomtur.nu.8/..quibus  acccditGulici.  Bencd. 
in  repet. c Raynutiiis.invcrb.tcfiamcntil.il  i.nu.  64. 
dc  icfia.idem  pratterea  placuir  pluribus alijslcribcn- 
tibusrclatisaPctr.Ducn.inrcg.  Jij. 

Conclnfhancpiimum  omnium  Jimitabisivt  IcKil 

2 fibi  non  vendicctin  c.aufatfeudali : ita  Panxit  imper. 
Hcnric.  Augiifi.in  c.i  .in  fi. quot  tcft.fiint  ncccf.ad 
ban.fcu.ingrat.ibiq;  cCfti  Ictib5tcs,fic  cenfuit  Rom. 
ini.adtnoncndi.nu.i  ip.ff.dciureHir.vr,& Icripcu  teli 
quere  Fel.in  c.quoniam.nii.a.Sc  ibi  Dec.num.  tS.de 
tefiib.quod  nec  latuit  lal.in  l.li  quisagcrc.n.  19.C.  dc 
eodicill.Sc  in  l.hacconfultifiltna.in  prin.  C.  dc  tefia. 
neq;  id  practerijt  Iaco.aS.Gcorg.ini. ex  co.nu.  1.  tfdc 
tcfiib.vt  itidem  non  ignorauit  Dcc.in  I.  facminc.nu. 
34.ff.de  reg.iur.qucd,&  eximium  retulit  Hipp.  Marfi 
in  fiug.di  t. adduxi  tibi  5c  nonnulli  ali)  citati  ad  can- 
dcmrcinaTiraq.inlcg.comitib.inp  Ieg.  nu.ds. 

Quod  ficindifcriinin.itim  non  cllcintclligcdum 
atbirtaius  efi  Matih^.ab  AtH.mc.i.iiu.  104.de cotro. 
imicllin  d.c.i.ii./r.^rcfi  Ittntncccir.  &c.ibi.n.dixit 

3 non  ^ccdctc,qn  mulicrjcflrr  illu(lri$,&  haberet  fcu- 
dunirmotuscx  ij$,qux  notaucre  Cyn.&Bald.in  l.vlt. 
C.doRubitr.ad  quod  etiam  pertinet,  quod  obfcruaiiit 
Ang.in  l.cuin  prartor.in  J^.vlt.  fi.  dc  iud.  & quodiplc- 
inct.animadiitmt  AlHic.in  c.i.denatur.fuccclifcud. 

Secunda  em  ad  conci. limitat  io , vt  fcilicct  foemi- 

4 na  in  rcfianicntistnequcaitefiari.ira  probat. l.Cinl. 
qnucllameto.^. mulicr.ff.de  refla. & Imp.in  S.tcftcs. 
lalf  eo.  dc  tefia.  dequa  liniii^tioncin  fiiperton  coci. 
latifi'i;ncdi,ximits, proinde  non  repeto. 

Tertius crirlimitandi  conclulioncm  modus, vr  ea 

5 n6 procedar  in  feriptura  pnuara.f  mbus  tcfiiSus  fub- 
fcribenda.vtinfignttcrdixuB.il  in  l.fcnpturas.  11U.4. 
verf not.opnmum  tcxt.C.qui  potio.in  pign.habcan. 
cuius  diftu.vt  lingulare  refert  Fran.Crcmcn  in  (ing. 

1 4'-sF*^nqiiam  mulier,  nu.  2. hoc  idem  fcquutifunt 
laliin  Mi quis  id  quod.io.limit.ff.de  iurifd.om.  iud. 
Dec.inc.qmcontra.in  is.notab  dcptobat.  5cind.c. 
qrh.nu.  1 S.dc  tcfi:b.5c  inl.focminx.nu.  3 1.  vbi  auftor 

* addit,  dicit  hanc  cfle  *c6em  opin.  ff.  dcrciur.  3t  alij 
addiiftidTiraq.vbiliip  n.dy.ver.ncq,  et  admittitur. 
Huius  i iuxitationis  ratio  cft.nam  eu  in  his  feriptu- 

6 rispriuanst  de(iiit3iixroIcmniratcs,qux in  publicis 
folent  facere  fidem, ideo  in  hoccalii  lex  magis  fidit 
marib.qudm  faeminis,nixt.c.forus.dc  vcrb.fignif  ita 
tr.ididit  Cateliian.  Cott.  in  memor,  mcip.  itiulier  re- 
gulariter potelVcflc  tcll^. 

7 Coiitr3riamtvLl'eqiiuru.sfcntentiamFcl.inc.quo- 
niam.ver.tcrtiofjllit.de  tcffib.  ■St  in  c.  licet  vnincrlis. 
poft  prm.co.de  tcrti.&ity:.  fcri-pra.col.i.vctMccuda 
dccIaratio.de  fidcinftfii.laf.ini.hacconfulriniina.in 
prin.col.a.ad  fi.Cdcrcfia.&  in  d.l.fi  quis  agere,  in  fi. 
C.dc  CodiciJLdc  Aicx.in  addit.ad  Ban.m  d.i.rciipttt- 


rasinprin.Sc  inaddi.adBartl.r.ffdcvcrb.flgn.vtrc- 
fcrt»5taliosaddiicitTiraq.vbi  fiipra.  mi.rt?. 

Attamen  limitatione  nofir.i  mtclligcs  procedere, 
qfi  contctidic  dc  hypo'hcca  eu  alio  habente  publicd 
infifimfccustaincn vidcmrin alia  feriptura  priuata, 
in  qua  nodifputaturdc  potionbiis  in  pignore  vel  hy* 
potheca.-fih  Alex.in  addi.ad  B.il.in  d.l.  fcnptnras.  li- 
cet Bal.loquatur  in  feriptura  priuara  cofefiara  etiam 
fine  liibfcriptionc  teftium,proaiiiisdifto  faci  1 1. 1 .& 
quod  ibi  not.Bar.in  fi.ff.de  Icg.  ira  refert  lu.  B.i.pc.  de 
Ciaftillio.in  .addit.ad  d fi iig  Fran.  Cremen.  145. 
Quarta  critconclulionis  nofii.riimit.itio,  \ t vera 

8 nontit,quuadprobandumttcnorcmiiifiriimcnti  dc* 
pcrdifiiiuxta  fcntcnriain  Bar  in  1.  i.ff  li  ccrt.pet. 

Qux  luniiatio  ribi  fubi imitanda  cfiivt  non  procc- 

9 dat  li  Krminatfitpcrita,na  tunc  in  eo  tenore  proba- 
dofitiscnt  idonea  tefiis  itacoatra  B.ir.l'cnfit  Franc. 
Rip.ind.l.i.nu.Sa.tf.liccr.pct  per  1-C.  icfpor.liiin.in 
l.exco.ff.de  tcfi.atqicx  his.quxfcribuntlat.in  l.i.ff. 
dc  lcgib.5t  Dcc.in  d.l. focminc.tf.de  reg.iur.F.r  tenera 

]0  illud  a noftris receptum  efi , vt  ne  vii  itquidein  ,pbet 
tenorem  iiifiriimcnti,ciifipcriti.& lucrati  fint  prext. 
inc.ciimolim.il  1. 5<. ibi  Anr.col.i.5c  Abb.in gl.  vit. 
dc  priuilc.quod  etiam  tr.ididitCyn.in  auth.fi  quis  ia 
aliqtio.in  f.quxft.fic  ibi  Bar.col.a.  Alb.col.4.&  Ang. 
colum. vIt.C.dc  eden.  quam  opinionem  contra  Bar. 
tenet  pal.i  idem  Tiraq.iii  Icg.connub.m  d.l.9.  mi.66. 
vctfic.  lednec  admittitur. 

QO^CLVSIO  DCCLW. 

ARGVMENTVM. 

Feriae  per  quem  probari  debeant. 

SVMMARJVM. 

i Feripper  eumprobari  debent,  juiilJataSe^at, 

i T7p  j-i  dcbcntfprobari  per  cum  q illasallcgat: 
icC-  qiiia  omnis  dies  prxUimiiur  cfle  luridi- 
cainifl  feriata  apparcatiita  not  Bald.in  l.omncs.la  z, 
C.dcfer.in  prin.vbi  dicit efic  menti  tenendum. 

C 0'N  C LVS  10  DCCLXn 

ARGVMENTVM. 

Fcudi  communia . . ^ " 

i 

S y M M tA  R l V M. 
r Fetidum  allegans  probare  debet. 

X Non prajumitur  remejfe  feudakm,fid potius  aUodialtm. 

3 Qut  allegat  qualitatem  fuptrquamius  fitum  fundat , O 

Ji  pro  eo  nulla  fit  prfjitmptio,  quabtasem  probare  tene- 
tur, fiueifle  Jitahor,Jiue  reus. 

4 Qutdtcit  fetidum  e/kGuardip, aut  qui  rem,  qu.aaduerfa- 

rius  pojjidet  in  pignus  datam  eSt  prftSdi  i , Jtbare  eogii. 

5 Vafal  qut  rem , quam  pojjidet  ,jsmplex  futim  ejfe  fetidum  ■ 

prptendily  fs"  contra  'Dominus  in  guardta  vel  caftal- 
dif  vim  datam  iJkrityVtri  credatur,  fjvter  probabit, 
Diftsngue,vt  nu.6.  ^ 

7 facile prfjumitur  contra  officiaks,quod  dominos fraudety 
47  Jibi  vfurpent,  quidquid  pofiunt. 

* 17^1 1 rl  1 1 m allcgansfdcc  probare, vrrcfpon. 

C Li  LI  U 111  fum  efi  ab  Alex.in  c01if.if7.vi- 
fo,&  examinato  proceflu.nu.i.vpl.i.  5c  in  conii  129*  t 
nu.  i.co.vol.i.cu  alijs  adduftisa  Burf.in  c6l.46.nu.  9. 
lib.i.5c  iMdiditAlH  dccuirou. illi. male,  dcfccm.iiu. 

2 i.n.anonprxruiniturrccflcfcudalc,tlcd  potiusallo- 
dialc.vtlatifiime  fupra  diximus  incucl.aliodiaii$,iin 
ni6  potms  prxfumic  doaacio^qfcudu,  vtoptimi  fere 

quicq) 


.4 
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qui^ConlbtfOfCsrerpodcit,  in  primis  Ang.  m conf. 
241.10  fi.Oec.inc6f.)£.col.i.qucinlcqui(ur  Alb.in 
cW^f.nu.64.idcm  Dec4nconr.4i /.nu.y.AiHtc.  in 
riib4)uib.mod.fcud.amitta.n.6s.Rui.mcdl.U5>col' 
i.cd^  1 56.C0I.  I .lib.  t.Cur.iun.conf.  loii.nu.  i c6C, 

i4anu4-Parir.conri.nu.i.&  2.Iib.i.dcirrcdT.i6.nu. 
I4.1ib.4.5c  late  per  M cnochan  coni*.  i.&  Burf.  in  c6C 
j 4^nu.9*N3tQuialkgacqua)itarem>rupcrqiusluum 
^ndat>  ic  fiptoco  nulla  (it  pHtmptiOi  qualitatC  pr<^ 
batctcncttliueiQe  (tt  ador, Uuercus.c  unn.de  graJ. 
iuccc/^  Imbf  & poft  adpris4»bationCrcusquoq  fop 
^iucrlis  iri  capitulis  probare  porcm.tede  A tuar,  m c. 

rivaraldcc6ciOU*.inueri.(adt.l.ador.Cdc4>- 
ba.l.qui  accu(are.Odc  cdS.dc  Uiquide.C  de  caccpr. 
4 Exhacconduf.noftra  illud  oritur,vttquidicitKu 
du  e(Tc  guardi^iom  qui  rS.quam  aduer(*anus  polfidcc 
in  pignus  datam  cfle^tcndit,probarecogacur,&  eius 
prtwauoni  riabicurinili  valallusS  diucrlo  giiardiam» 
iini  ptgousinfnid&tcdumcducfrumclfc  ^baueric: 
cx  d.c.Jitcem  ii  va<allus,dc  Si.limilircrdc  cocrinueri- 
Frrrercdidc  lilud  cx  eadem  Coclu('.cxik , nam  rin- 

SS  vafaliu.qui  rem  quam  poindei/implex  liium  fcu> 
um  eiTc  ptcndat,f  contra  vero  dominustn  guardix* 
veicarialdiae  vim  datiaderativm  CTcditur>  vterprO' 
/ babtt*  dcprofcdb  videtur  doiniousoncrc  probandi 
ariringi.de.  1 .S.acm  fi  vafallus.  de  cotrou.mueri.  vbi 
cridamstcxt.de quia  vaiailus  poiTidendo  aboneic 
^andiregolaritcf  fublcuamrx.  I .S.cum  aut,  dedon 
feoac.  inu^.  At  nidus  vf  q>  vafallusicudri  redu  clTe 
ptobct:hoc.n.tex.inc.i  .Ii.  i4lc  fcud.goacd.  apertedo 
^ cet.Hzc.controuedia  vr  e^ado pc^toUi.  f na  aut 
statius  rern  limdakm  polbdcns  ■ in  qua  redum  feu' 
dum  ptendiUatcmr  (ibi  commiriam  guardi4,aut<a* 
rialidam,tuncguardixfcuduprcrumitc(rc,quocaiU 
onere  probandi  contrarium  grauabitusiicad.c.i.pco 
cedit.  Aut  negat  ribi  vUam  cdmiriam  guardiam,  au^ 
cariaidilftunc  dominus  piobabkd.c.i.$.itS  H vaTal- 
lus.quoprobatoi2  vafallus  liiccumbetiniG  rem  fcu-' 
dalcmprobetante  euardii , vcl  ea  rinita  (Ibi  conccf> 
6md.#.  i.vndc  vauUus,Guardianusi  vclCariaidio, 
ii  coduranceo(iicio>aUud  i drio  (eudri  acciperet,  n6 
vt  (implcx,&  rcdriifcd  ^ orikij  ratione  (oret  ci  con- 
<e^accepiiicp{umcrctur»q’  not.  tenet  Alua.pori 
doc.in  d.c.f.$.i.verfqrrarione  aditindi.de  fcu.gaar.- 
7 dc  cariald.tqniacatra  oriieiaics,q>d<m}inosfraudSt, 
iacileprxfumifur.dciibi  viurpentqukquklpoikint, 
Mr  Alua.vbi  (iip.de  hticetfpedat^.  in  l.defcnftonis 

)acuitas«C  de  kir.riic.le  cciert.dc  (*cq  Zaf.  in  rrad.  de 
rimd  par.tt. tit.de cAciouer.  fcud.nu.29.de  (cq.  in  par. 
sa4ii.dcfeud.iKdt  naui.dcgener.nu.  8.  cum  feq. 

c O V c L YS  10  DCCLXVn. 

a\r' d:y  E N T V M. 

Feudum  h{rcakvium,an  illuil  dicatur,qu3- 
facta. c&oe(Tio  tibi, 0(  hfdibiis  tuis,9c 
veniat  tn  petitione  hereditatis , & quod 
dicatur  feudam  ex  pado,0c  prouidentia. 
^ SVMMURIVM. 

ptUtiau 

kmJitMi,,  i 

* I*fi^iilitnMt*rftmQafiuadU,i^quiJ!tbtrti,  vtt 
fi^ihvHtgtuhu. 

i Qs' fio^bbtrtMttrili  iVtlitUmJimpbxeonJiqui vkII , 
V»>fitvl/>roirtfibUtat,mm»MUi>ifi^wintMilK. 
* pnxiiint  IA  ,<iuandotfi 

5 '"^'m,^^^a,irproiiUmUx^ili*xiJiniKuUtiir 


bstthit etiam  mvitApatritfum  prafXmatnr  ftuetHm 
filif  eomtempUtione  cotKtJfum. 

7 In ftudis paao,(xprouidmtta  neet/ft  ejip  filiut fit  b/ret, 

8 PeudHmbanditariMmprffumitur . 

9 'PAtiafmnt , ^ quii  rectptat /iudufimpUeiter , nulla fodi  a 

mftio9efiUQrum,%ftlquodreciputproJet^l^edibui. 

1 0 Feudu prafumii  ex  padloyiy prouidenua , ir  fira  probet 

qtuUttrfuiieomteJfum  prpjunutmrprofiyiy  bpredebus. 

11  Feudum  iudubioaebet poUustudiearirefium  , &pro> 

prium^amimpropnumi^  nonrtFimn . 

1 2 Lex  hquhdefiumo  intd^gi  det  de  J>priOt  dT  rello , dT  oiV 

di/pofitto firmltterproprte,  ix fieandU  proprui  natur S. 

^Tf^n  inbrusdubitationishabet  illud  apud  feii' 
^ ^ ^ didas, an  kuduni  h^redirariumtan cx  pa* 
dOfdc  prouidentia  pr^rumarut.Pluxcscnim  ccnfucrc 
pne(umihxrcditanum.  Contra  vero  non  pauci  fune 
arbitrati  (eudum  cenferi  cx  pado,  dc  prouidentia . 

Sed  ante^  ad  vltcriora  progrediamur,  paru  per  im  - 
moradu  edcicea  illud, boc  cit  <p  dicaturfcudu  hrdi^ 
cartu,quodq;  ex  paelo,5c  ^Hiidatiaivt  rcs.qua  dc  agit» 
faltcinhacnodra  Icgu  Philolophiaiyronib  cIarioc 

1 apparcat.£(Vcabhrdirario  exordiar,!  illud  diquan* 
doc(!fada  concdlio  tibi.de  hcrcdib.uiisdcidud  ve- 
nit in  petitione  hrditans,).dc  non  tanuim,in  gl.  tT.  dc 
petit.hxrcd.qua  gl.ad  hoc  allcg.And.de  Kcrn  jn  c.  1 . 
in  d.qui  fuc.rcnc.de  ini*.hoequoq;.col.2.vcri.lifou- 
dum,dc  rucccl.fcud.iddicn(k  And.inc.i.jl.qdcrgo. 

I coI.vlt.vcr('Jtcm,de  qu.de  inuc.de rc  alien.  fict.  dc  in 
c.t.col.i.vcrf.itcm  le^inmr  de  alie.fcu  pai.de  mc.t. 
/i4onarc.co!.4.vcr.iic(i,qual.ol.fcu.alicn.pot.LUin 
alijsadboc  adduflisaIac.dcFraDC.in  prxiud.  invii. 
icud.nu.io8.vcrl'.6.diuir.iitlpccicsfcud.quotfint.ex 
**magis**c6iconluluitidcm  Bu1f.1nc6f.76  nu.  i.vo). 
•*  i;  atqt  dc  magis  coi  idcin  inquit  in  con(.89.nii. 

2 eo-bb.1.1  Inhisquoq;  fcudisnonfacccdit,nifiquis 
fic4wrt$,vcl  fit  filius, vei  fit  agnatus, terte  Alc.in  cof. 
io.p6dcrarishis.nu-8.vctf.  itcin  rcfpoi^co.vol.Mdd 
VQ^it  Paiiiqui  multosaiiegat  in  eonl.2n.15.de  icq. 
6einconC341u.17.de ioconC4^nu.i8.  vol.  i.adquoU 
aliCBadducitidem*Buif.mdxonC7d.nu.2.voI.  i.vbi 

* de’Communi  tcftaror»dc  dc  magis*  • communi  dicit 
' • in  conf.i.nu.37.vol.  t . dc  dc  • * communiori  ibid.ou. 
**4i.dccx  **  magis  communi  in  conf.j.nu.j.cod.lib.i. 
dcpeririafecoiUuluifsedicttFranc.Curt.  intracl.  de 
fiuKtm  i;par.8q.peiocip.fupcrncfciOiquotcrtatorc, 
qui  defcendcntcscxfixmina  icliau^rathxrcdcs,  ha- 
bens feudum  hxrcditanum  »quoaKle  fcudu  fuit  do*, 
mino  applicatum,  quia  hxrcdcsirA^itucictantinca- 
paces fitudiqnonii  dclccndcnrcscx  femina, de  agna- 
ti,ad  quos  feudum  fpeflarc  poterat,  non  fuerant  hx- 

rcdcsinrticuri.idcmfennt  Alcx.inconit  19.  rupereo, 

nu.  5 .&  fcq.  V0I.5 . dc  quod  debeant  cfsc  hxrcdcs  tende 
lafin  conrt8o.communeciuirati$MartUix,num4* 
verf-primacniin  inucftitura.uol-a.  de  in  conf  115.^ 
1 i6.co.uol.i.atq;  Dcc.inconfio<.ad  clariorem  ,nu. 
5-dc  fcq.idem  uoluit  Ruin.in  confunu.  1 .uol.i.  de  iii 
conr.i.nu.7.uol.4.Vndediccrcfolcbat  Burfin  d.cof 
d ).nu.i5. opusefie, fur  is, qui  feudum  hxrcditariGfUd 
etiam  finmlcx  uclit  cofequi, probet  fe  huedem,  non 
» autcm('cnlmmtantum,cx*communi(cntcntia.  ^ 

Feudum  ucto  ex  pado » dc  prouidentia  dr  e(ki  qri 
4 cft  fada  concefsio  Titio»dt  libetis:! dc  tunc  no  dil  po- 
nit  fcudatarius  de  fbidodoxta  c.i^ie  fuccef  feud.  ica 
dixitAnddcircm.mc.i.col.t.aaagnat.dc  inc.  i.$. 
dc  (iiibciiG.cot.3.uerr.quid  crgoifi  oidum  lic.de  alie, 
ficud.pat.nam  videtur  dari  lilKris  cx  prouidentia  con 
cedentis , l.li  arrogator»/ •i.fi.dc  adopt.  l.  cum  patro- 
nus, ff.de  Icg.  i.idan  tenet  Andr.  in  c.  x . coi.  1.  uci  f.  dc 
in  tantum, dc  in/ .hoc  quoQuc,col.i.  uerf.  (i  uei  6 , dc 
iuccefs.fcud.dt  in  lit.  1 .^.fed  quia  uidimus-col.i.uctf 
■ iureirto.de  dc  * communi  feotentia  ait  Dec  in  conf 
44s.in  cafu.nu.8.  dc  iderncomprobauii  in  coni.  1 85. 

Jojepbt  MAfiardif  volx,  C 4 In  cau- 


lofephi  Mafcardi 


incaufa  nu.a.Parif.ind.c6f.i.nu.»2.vol.i.Gorad.in 
conf.9.mi-'5;-Ruin.in  cotiC25.nu.i8.vol.i.Claf.in§. 

• feudnm  q-9.verI'.quadoq;cumuIati(rimcCachcr.  in 
dcci.Pcdcm.idi.inprin.Pincl.inl.i.in  j.par.nL84.cfi 
“ fcq.quo  in  loco*  hancomniu  cocordem  opinionem 
nnncnpat.C.dcbon.mater.Rol.4  Vall.in  cof.iS.  nu_. 
a.conhig.mi.j  '.conr44.nu.7.&  in  cont'.S5-nU'7-  cu 
• feq.vol.3.vtcriamde*communiaflcritButf.inconf. 

5 8i.nu.  i.Brititfcudunitcxpa^Ojdcprouidcnua.  (i 
concedat  Titio,  & Petro, filio  luo.n5  mne  filius,  & fi 
4 patre  cxheredctur,in  fcudo  fucccdit.l.dcdtt  dotem. 
ff.de  colla.facit  l.quodcunqy/.fi  ita.ff.de  verb.obl.fi- 
iiuseninrnominatus  h^rcditatisdimidiampattC  ha- 
bebit etiam  in  vita  patris.l.fi  quis  Titio»  fccudum  in- 

6 tcllcdum  Ioannis.ff.dev/ufrua.acaef|tprefumitur 
enim  filij  contemplatione  concefTum  qn  nomine  jp,- 
prionominat.l.vIt.Cdcvfufr.  ita  feriput  Andr.ind. 
e.  t.colum.2.  de  fucce.faid.&  in  e.  i.col.  l. vcr.circa.fi 
vafal.feu.priu.cui  dcfcr.&  in  e.  i .S.&  fi  libellum.col. 
3.in  fi.vcr.vnde,&coi.feq.dcalic.fcud.pat.  Iniftisvc 

7 rofcudiscjcpado,&  prouidciia.t  filius  ncccflccftq» 
fit  hzrcs, licet  agnatus  no;  in  quo  filiuscft  deterioris 
conditionis  quam  agnauis.  vt  in  cap.  i.an  agnat.licct 
Andr.nonullis  in  locisfupra  a nobis  citatis  vidcatut 

alitcrdixi(rc,atq;Alex.in  coni,  ip.&inconfay.  cum 
fcq.lib.j.adquodfeudi  genus  explicandu  multaalia 
adducit  idc  Iac.de  Franc.in  d.prxlud.in  vfib.feud.  tit. 
fpecicsfcud.quotlint.nu.  117.  cum  multis  alijs. 

* His  ita  breuiter  explicatis  accedo  nunc  propius  ad 
S rem  noftram.Primoitaq.tquod  fetidum  prclumatm; 
hzreditariuin  pluribusin  locis  tradidit  And.  de  lier, 
vt  in  e.  i.nu.  t.in  prin.verf.&  quando  concedit  Titio, 
an  agn.vel  fil.&  in  c.i.nu.g.vcrf.  fed  nunquid  feudu^ 
& nu.io.verf.fed  fi  non  cxprimatur.de  alien.  fcud.dc 
inc.impcr.§.prcterc4clucatus.nu.38.dcprohib.fcud. 
alie.p  Fctlcr.&  i'n  c.fcienduin.verli.inueftitura,  nu.^ 
dcfcud.cogn.de  in  c.i  .nu.4.dc  fcud.Matchiz.haclp-. 
quucuscft  Icntenriam  Bal.in  Llibcrti  libctf?q;  nu.37- 
C.dc opc.liber.idc  Bal.de  Ahiar.  in  c.i .ah  agq.vbi  dt 
p eunt  paria  cilcitquod  quis  recipiat  fcudujufi.ihPlici*, 
ter, nulla  fadla  mcucioiu:  fiJiorum,  vel  quod  recipiat 
pro  lc,&  l]zrcdibu$.idc  ieniit  AicKiin  coni'.  1 S.atren* 
tisnarratis.nu.7.5c  incoqC26.p6dcratislus.nu.j/vol. 
5.A  inconr.44.vifothcmatc,prcmolib.Bru.  in.c6fi8>.  * 
hu..4-Rub.Alc.iiic6f.S4.n.3.  Si  aliirekui  a Marino, 
in  t- ac.de  icud.  t ic.de  fcud.cx  pac&  prouiden.  au,.}  a. 

10  RurUis  verotquod  fcudu  prai'uinaiurcxpacfo,& 
prouidcnria.nonnuhr  tculerc.prziucim  Andi  in  c.  i . 
Si.htiiusaut  gencriv.oil.MKnc  quib.cau.fcud.amit.ibi, 
fi  aut  non-piobctur  qualiter  fuit  cocclsunii  prasfumi'; 
ttit  piofc,A  hxredibus.prout  iusintciligit.‘quxveiba: 
poUremo  loco  tradita, quo  padoincclligatuc,  decla- 
rat idc  Maniv.vbl  lupr.mi.j  3.idciiwffcBtirc  And.  in 
C.1.S.&  quia  vidimus.nutn.i4.&.multisaiiisin  locis. 
Pcr;nis.inconf.a.col.i.quauiopiiiionStanquain.ve- 

■‘ttiriorcm.&^rinagiscominuncmtoprobauitLofftcd. 
inconf.t  nii.pp.dt  ia8.hocq  voluit  ABiinci.n. 62. 
ex  quib.cauf.fead.amtt.&  in  c.s-.an  agn.n.  10. 5c  in  c. 
i .nu-  7 3 . de  fticcef.  fcud.  Cui  fiiiz  icipfum  fiibfcripnc 
idc  Mafih.vbi  lupr-nu.s  j.in  fi.quam  dicircfsc  *com 
muniore, ucnorA'caq;  ratione  prztcraufloritates. 

1 1 cCfitinar.j  nam  in  dubio  fcudum  det  potius  iudicari 
rcdum,cr  proptium.q  impropriii,ct  non  redumiarc. 
eor.quz  dicuiuura  Bar.in  l.non  dubium.C.  dc  Icgib. 
p rex . in  1 - no  a 1 i ter.  fiide  leg.  1 . ct  1.  ;.S.  hzc  verba  .^.9 
quifq  iur.ct  lex ioqucnsdc£imdo,iiuclligi debet  de 

1 2 p roprio,tct  redo tclic  Cur.de  fcud.in  i.par.q.  1 ji. 3 2. 
vbi  verba  debit  proprie  intcliigi, et  omnis  dilpofitio 
fimiliicr  proprie, er  Uh  propriam  naturam.undc  quia 
ifeudum  ex  pado,cr  prouidcntia  ccn(ptur  redii,  cc  fi- 
prium  fenduiaudore  lac.de  Bcluif  in  c.  i .in  fi.  dc  eo , 
qui  fib.  vel  hxrcd.  fiiis  JCt  cfl  texr.  in  cip,  1 . dc  Ibcccf. 

' ftudproppaci  dicendum  efiiinduUo  ceofcii  fcudu 


ex  paQo,  & prouidcntiztanquam  fcudum  redum» 
& proprium.cttnd.ramcn  Marin.  vbi  liipra  confulas» 
hancquaiftioncm  lanuscxplicantcm,  vbicontraru 
etiam  rcfiitat,arqtic  videas  Clar.fent.  lib.  4.  in  fcu- 
dumanq.ip.id  cciam  enodantem. 

C Q^C  LV  S l O DCCLXVlll. 

ARGVMENTVM. 

Fcudum  quo  pa6:o  probandum  fic . 

SVMMARJVM. 

1 Vtudum  probatur  ptr  quaji pojftffiontm . 

2 Ad  feudiprobationtM fufficitUnui(ft,tX  ppffidijft  ptr  tri- 

ginta annos  ron  tamquam  ftudalem , 

3 ftudi.fi  non fuat pUnam probaiiontm  ,fa  • 

ttt  faUtm  aliquaU  indicium . 

4 Ftudum  probatur  ptr  antiquam pofftjfiontm , vt  quando 

quis pofitdit  aliqua  bona  tanquam  fiudaliu . 

J Ptudumprobatur  ptrfamampublicam,quafufiieit pro 

pUna  probationt.Conlrar.nu.6. 

7 Ttjlts  tiiam  non  inttrrogali  dtbtnt  rtddtrt  rationtm  didi 

fui,  ir  non  fimplicittr  depontre  dt  fama . 

8 Ftudum  probatur  ptr  vtrba  munciatiua  ,ftu  narratiu* 

Principis. 

9 Fiudii  fi  fumus  in  antiquis  ntdum probatur  ad  commsh 

dumipfius  Tr incipis  fitd  in  praiudiciumttrti/. 

10  Ftudum  probatur  ptr  rtgi/irum  Principis  f in  quo  bona 

funt  dtjiriptj  tanquam  ftudalta. 

1 1 Ftudum  prafumifur  ptr  tonftjpontm  partis . 

IX  Quando  vtrt  bona  funt  propria  , ptr  inufihuramrttf; 

ptatH  non  fiunt  fiud^u.  Cohtr.nu.  ij. 

'Caii,4  1 1 iraq  cum  debeat  abeaqui  illud 
JLC/UClU  ' aiicgat.probari.mcrirpin  prqfcn 
tia  difcutiSdu  cfi,  quo  pado  probdduih  fit.Feudi  igi.: 
tur  probandi  varii  traduntur  modi  multiplices  ra- 

tiones-Frudum  ergo,  vt  hinc  poti(TimHm  exordiar, 

I tptob.itur  per  qua/ipoil'eirioncm;vt.rclponru!n  cft 
Bal.m  cOl.ijr.in.prii;  vol.  i.namquandoquiscfiih 
pofienione  alicufUsquaht.icis  ,il)a  quali  poflclfiole? 
iMitpofleflbrc  o.ocrc  probandi,  & transfert  lUud  onu& 
inaducrlariu  vt  ooiat.ingl.in  l.fi  fpleinnib.C.dc  fid« 
infinquain  app/pbat Jac.&  Bar.pcr  lxi||^f4cprqbdh 
Si  prxtctnm  qu4iid(Otlla  qualitasjquxpoludetiir,  cili 
lim6i,qu*potcftfocfscip(ispoHideotibasabotiginq 
eorum. nam  tunc  illa  quali  polMjI.rtolcuatpofscIsotC 
onere  probandi,  vt  habc'uuscxd.|,mtq4  cu,de  pro-^ 
batio.de  obfcruauere  fcribcnrcs  jnf.l^EhUS-lfde  ope, 
nou.nunc.vtdc  tefiaf  Bal.in  deonf  ? 5 t.3t  tener  .\lc. 

s in  cot  I Miu.6:vol.f . vbj  ait,  ^ J * probarc  r^- 

■ nuilsc , oc  poftediise  per  td.annos  rem  tanqu-im  fcu- 

dalcm,qucmfcq,Burf.inconf,4(5dp^-i’“’^4-ibi  vel  vi 
derum  Comite^ c^Hippoly.dtidcmfnTOnK  10.  nu.  , 

1 1 .atq.  Crauetiimbnl.176.  verfi  quarto  piobat.-  J 

3 Quod  limitibjjj  VI  idcoqlqucpt?scdat,t  vtfiilU 

quali  polkllTp  non  facTatplaiam probationem  , fa- 
ciatfaltcmaliqtwli  indichintr.TSraliqudlcm  praefum- 
ptioncm.tcllc  Bal.in  dxonf  3 ii  .fub  nu.  2. 

4 Prxtcccd  fcudu  ,pbatur|>efaiitiquij>ofscflion6,tn8 

pc,qn  quis  polkdttaliqua  bona,uaqua  fcudaIia,^^ 
dlorc  Bal.in  c. i,in prin.tit.fi  dcfcu.fuq:.controuttn- 
tc|dom.dc  agnat.quod  & ptobauit  Alcx.,inconr  tj. 
vilis  nacratis.nu.6^ol.5.idcm  voluitJ^f  incbl.  35i_.t 
in  bonis  fcudalib.nu.6.vol.i.&  in  cpnf  3 lo.ad  euidc 
tiam  prxmictcdum  eft,  quod  qpaul^m  funt  de  corpo- 
re, nu.  5.  vol.  ex  late  dcduilis  per  Ctaua.de  antiq. 

tcmp.par.5.in  princ.nu.ii.cumfi£q-  . , - 

5 Inliip  fcudutprobatur  per  famd, publicam.  nSpe  ^ 
tales  fint  valsalli  faai  Impeti  j,  vel  fundu  talcclsc  fcu 
dalc : vtccnfuit  Bal.in  C6I.3  5 i.verf.  item  adeft  fama 
publica,  vol.  1,  cui  acccdit  in  con£  i s • in  ptinc.  v 0I.5. 

vbi  in- 


I 


Dc  probationib. 

vbi  fnqt  > quod  huiufmodi  faftia  fulficcret  pro  plena 
probatione, cx  multis  i quatibi  allegat,  quod , & pia- 
'cuit  Afll-in  feud.  tit.cx  quib.cau.feiid.  amit.  nu.76.  & 
Crau.de  antiq.temp.par.s.in  prine,  nu.p- 
S ContrariG  fenfit  Affl.in  deci77.1ub  nu.j.ex  eofqa 

teftesdeponcnMs (impliciter  talem  rem  cHc  fcudaIS 
«lon  fufncittnilircddantrarioncm  concludentcm,pt 
ibidfftcftac  A(H.fubnu.7.&6.& (equitur  Burl^in 
7 ■4«.nu.  ^4-Vbi  vult, quod  tcftcs  £t  non  interrogatif  de- 
beant reddere  rationem  didi  fui,  dc  non  (implicita 
dbjponaedefamaiSc  idem  vo4uirin  conf.  lo-nu.i  i. 
Adhfcfcudtl  probatur petverba  cnunciartua,  (cu 
t wttratiua  PriiKipis.fli  hmoi  verba  c6tincr2t,  & cnu- 
\darent bona  fullfe  concetTa  in  fcudum ab ipfo Prin- 
cipe , vel  ii  fuis  maioribus : ita  cautum  c(l  ab  A Icx.in 
cbf.i  s.nu.i.vol.s.p  elem.  t .de  proba  .quem  6t  videas 
in  conf.  1 1 a,vol.7.fcquitur  Ruin.in  conf  1 1,8.  nu.  ao. 

, Vol.a.Affli.dcfcud.tit.exquib.c.m.fcud.amit.nn.75. 
At  Crau.de  aniiq.tcmp.pat.t  .in  prin.  nu.  10. 

Amplia, vtideo  vfq;  locum  habear, vttransferatur 
onus  probandi  in  aducrrarium:vtrerponditCrau.  in 
•con(.a76.verf fecundo probati.vbi  allegat laf in  l.(i 
'prius.col.  i4.in  (i.va.fecundo  iimita.if.ac  oper.  nou. 
iiimc.&inconf  2)5.col.2.po(lmed.  lib.  z.  Gor.ad.in 
conf  iacol.fi.cir.  med. 

Secundo  amplia, tlielTcmusin  antiquis  nedu  pro- 
laaraurad  commodum  ipfius  Principis, fcd  in  prariu- 
diciu  tcrtij.-vt  feriptum  reliquit  Soc.in  conf  266.C0I. 
li.va(Ic.ad(ccundumrcfpondciur.lib.  placuit 
Com.inconf  ;i2.vol.$.lib.r.  quos  fcquirurCrau.in 
si.conf276.vcrf  quod  maxime. 

; .10  Ampliustfeudum  probamrp  rcgiftrum  Principis, 
in  quo  bona  deferipta  funr  tanquam  fcudalia-'  vtcon 
iiarexdedudisa  Crau.in  cdf276.inprin.vcrf  primo 
po(ira,quod  dcdecidit  Affli<i.decif  2;7.n.  j.idcm  di- 
temit  Gnm.in  decif 77.nu.  iz.de  alios allcg.  Burfin 
conf  lo.nu.i  i.&in  conf<^.nu.  84- 
pi  Ruriusfeudum  pr^fumimrtpaconfcfTioncm  par- 
tis,nSpe  (i  quis  in  fupplicatione  cxprdlKTct  illud  tan- 
quam fcudum,intcrim  praefumitur  (inidum , vtedfu- 
lendo  fcripfit  Alcx.in  conf  ap.fub  nu.  25  .vol.  s -quem 
/equitur  Ruin.in  conf  lOS.n.  19. vol.  i. qa  (i probaret 
illud  cUc  proprium  non  aurem  fcudum, non  obdarct 
12illafupplicatio,ncccriam  inucllitura.tnam  qh  vere 
bona  (imr propria, per inucltiruram  recepti  non  fiut 
feudalia.-itaobferuauere  fiar.iSc  OD  in  1. 11  rem.  (f.  dc 
acq.polfdt  feq.Ruin.ind.confio8.nu.  19. 
tj  A contraria  (ierit  fcnrentiatCurr.Iun.in  conf  140. 
jiu.  1 2.  cum  req.  vbi  voluit  pa recognitionem  bona 
ptopria  cfiid  fcudalia. 

. €0f>lCLrS/0  DCCLXIX, 

ARGVMENTVM. 

Fcudum  an  per  teiles  probetur . 

SVMMARIVM. 

I PtMdumptrttfiit  probatur, 

% Ti/Utjupfrfiudodtbetreddrrirationrmdiih  fmrtiam 
noniuttrro^ati,  ir  ratio  eUbtt  tjfitoncludmt. 
j T ctmina  non  admittuntur  in  Ujltnnrt  fiudaU. 

4 Inut/htut  non  admittitur  ad  ttjiifitatjdum  in  rt  ftudaliy 

, nuiquoad  indicium . 

5 7‘tjitfuptr  fimdo  nauo  requiruntur  parti  turU,  iy  fu- 

p*r  antiqua  omnts  boni  ujht  rteipiuntur. 
d Fcudum  Xfbiptr paret  Cuna probandum  tjljuffidt fi pa- 
ru  traiff  f^fifportinutjlitura. 

7 Statuto  cautum  cJlyVtptrtcfitt  non pqfiitprch 

banrtnt  cfit  fcudaltn^. 

Quando  Jlatuium  i/lud locumrton  habeat.  Vide nu.S. 

9 Ptudum  non  poteji probartficet  pro  tSeefioptiuiUgiofiA- 
aliquid  anttuuiru*. 
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1 i IcCCWt  aliud probati6nisgcnqs,-fmc(^ per tei 
(lcs;vtrr.iditumc(labHipp.M.irl!inibb.C.<ifc;^6bi 
nu.  1 1 .adhaeret  Matth.dc  A tfiic.ia  conft.  Neap.Hb.r. 
rub.;5.incip.quxprobatioincau(a.nu,  12.  quodetia 
conhrmauir  Ba l.in  conf  7 s 2.fub  nb. vol.  1 . ^ j 

Intelligcth,vrre(lcshm6i  debeant  rcddcrcratio- 

2 nem  didi  fui, 2r  non  interrogati:  f&raiio  debet  clTc 
c6cludcns,vt  quia  fiicrint  prxfcntcs  in  inueditura  dc 
dida  re,vt  feudali  .per tr-adirionciti  annulli,  vd  hia^'  * 
ti,vcl  quia  viderint  talem  polTiderc  rem  illam,vr  OT- 
du,3t tanquam  vafallunstdc  quW  pra:(litcrit(crbitifi  r 
pro  fcudodominodiredo  illius  fcudi.iuxca  not.incJ 

i. dcnou.for.(idelit.vcldicant,quod viderint , vel Ic*  ' 
gautregiihubonorufcudaiiutn,inqiioerarlcripru$  t' 
ralis(undus,vcl  qr  fuerit  palfclTusp  triginta  annos,  vt 
lare  p A Icx.in  cof.  1 f6.nu,5. vol.  * .Gram.dcci.77.  nii. 

I i.Affldcc.277.nu.4-cum  (cq.&  Burfin  conf  10.  nu. 

ii. &inconf.46.num.;4. 

S  Scctindb  imclligc,tvt  huiufmodi  tcftcs  n6-po(fint 
eflclbeminx  quia  in  rc  feudali  non  admirtunturicx 
c. I. qui  tcftcs fintnccclTad  proban.inucft.  vbi  Bal.  ih  , 
fi.de  quo  fupra  in  concluf  fccmina. 

4 Tertio  intcliigc.tvt  ncc  ct  admittatur  ad  teftiftca- 
dum  inuclHtus,ni(i  quoad  indiciuin.vr  voluit  Steph. 
Auftcr.in  trad.de  tcft.n.57.&  placuit  Bal.in  c.(I  duo. 
tit. Jcpacetcncnd.Fcd.de  fcud-tit- 12.  fi.  fi  aurc.nu.  j. 

Quarto  iiitclligc,vt  tcftcs  hmbi  debeanteife  pares 
Curix,vt  probatur  in  c.t-quid  fitinueftirura.  & tciict 
Bal.in  conf } s 2.11U.1  .vol  ai  . vbi  facit  diftindioncin , 

5 t^ur  agitur  dcfcudonouo.dc  tunc  requiruntur  pares  • 
Curix,aut  (cudo  antiquo,  3:  tunc  rccipiunturomncs 
boni  tcftcs.ct  fi  non  fint  pares, per  c.  primum,  fi  inter 
dircduiu  dominum, & vafallu  dc  inueftinira,  & in  c. 
i.dc  fcud.guard.3(  in  c.fcictidum,dcconfucnid.rcdi 
fcud.hocidcm  comprobauit  And-Gail.  prad.obfcr. 
lib.2.ob(d.5o.nu.4.ic  lcq.de  quo  multa  pctCur.iun. 
in  trad.(cud.2.par.4.q.d  nu.  16. vfq;  ad  fo. 

6 Iftud  vero  (ic  vdim  fubintclligas,tqu6d  vbi  p pa- 
tes curix  fcudum  , fiuc aliud  quidpiamcritproban-  > 
dum,fufticiar  fi  pares  erant  tempore  inuc(litiir9,licec 
pqftcd  pares  efte  dcliCrint  tempore  reddendi  tclliino 
iiij.c.cx  tcftameto.an  rccip.debc.rcft  qui  par.  clTcdc- 
(ic.  vt  audoreft  Marti.  dcSiliina.  dcfcud.in  rub.de 
inucft.quali.fiat,&  perquorteft. 

7 Concluflimirabis.tvr  «6  procedat  in  ftatiito  Mc- 
diolancn(i,quia  cauiu  cft,vr  p tcftcs  non  poftlr  ,pbari 
r6  c(Tc  fcudal&vt  ait  BolTin  prad.  crim.  tit.  dc  prine. 

&  priuilcg.cius.num.2jj.vcrf  in  ciuitate  McdiolanL 

8 Quod  tamen  ftarutum  non  haberet  locum,  f qua- 
do  perquinque  tcftcs  probaretur, per  l.rcft;um.  C.  dc 
tcftib.  & quando  fimul  inftrumcnris,&  tcftibus  fieret  * 
proba tiaquia  cft  callis  mixtus, qui  non  comprehen- 
ditnrin  ftatuto.vt  idem  Bo(f  vbi  fupea  alTcmit. 

9 Non  tn  poterit  probari  fcudum, flicct  pro  cocclTo 
priuilcgiololuaturaiiquid  annuii : ita  dixitBal.  poft 
lnn.inc.vlt.inprin.dccaul.po(rcf.&propri.  vt  rcfcrt, 

& (equitur  lai.m  1.(1  prius.nu42.ffdc  nou.  oper.  nue. 

QO  C L V S l O DCCLXX. 

ARGVMENTVM. 

Feudi  concefTio  an  in  perpetuum  fadla 
fuiiTeprxfumatur . 

s V M M A R I V M. 

1 Feudi  conctffiorquado  quis  diu  tenuit  rem  tamquam  ftu~ 
dalem^n  perpetuum  fa£la  fuijfeprafumitur . 

1 i cSccfTiotinp^ctuiim  fuilTc  prxfuml- 

X iur,qnquisdiuicnuit  rem  tanquafcu- 

dalc:vt  voluit  Bal.in  l.qui  alienam, in  prin.vetf  Icd fi 
loftpbiMafeardi^vofi.u  C 3 ^non 


Dlgillzed  by  Googie 


I 


lofephi  Mafcardi 


fidBtiiiedtftde  ibidem  Ang.p 

gl.not-inl.vltjn  gl.tnagna«C.deiniur.dcreqiijtor  cu 
aliis  allega  tis  A lex.  in  conr.79>rub  nu. 4.  vol.  X . dc  iaci 
Cuuxleax1ti9  ccmp.fbl.mih1xa7.na.  }b. 

C Lf^S  iO  DCCLXXl, 

A R G V M E N T V M. 

umin  dubio  an  pr0rrutnaturanFi<luuntf 
SyMMARIi^M. 

t FmdMmmM$o4nti^mmmpr^i0mititrim>m  aiittOMM. 

ComrMrmm.nm.h 

m VitmfQt$Mf0bqu$dprdfumitHr^tumnouitm. 

4 FfudmnprffmmitMrH(mmm,^t$tsHompr0fumiturfMiJ!$ 

. .dUmd ftudmn^ymrti qtiJ^tlibtrMprfftimMtMr. 

5 FtndumprfftnmtwrMmqmfmpTepttriUttiqmUttmpof^ 

Jifiemti;  «M  pUtribut  vtMt^imris. 

t yjJaJliif  J^pojJidtt  fcudum-fy  dominm  sgattontratpt&^ 
t Ad*f4tilMdn9mi^fodomit»tnc9myttomis prtaan^ 

7 ZidimnuttBinptJftjJiamrn^^vtfaBut  camtrsipfum 

btt  6nm  probsftdt  anuqnttm . 

8 Pttidum  dn/iqttmm  9f$pr4^umptio  oritmr  mdumixeo , 

qmod$p/irtptrt4hfrpq^mref  vfrmm  etwnJS probttmr 
dtfut^um  poffedifit. 

9 ftudt  fi prob*$urp€mmmpTogtmitor*t , tum 
noit pottft  sUqxi$  tx  agnatu^  dominii  in  muijUturii 
dittff  mtum  frudum. 

10  domi/ii^orl  VJtfaSi  qmido  tfi  vithjkptrindr  tlJp 
Acjinon  puffidmnt, 

j 1 frudum prfjumitur  sntiquum,qusMdo  ntt  dominus  fUtr 
va/kOufJuntinpo^i^&ue.IuttSigft  vtnu.ix. 

I ) ^sjferrutsa  quu  tnttr  Jtudum  untiquumy  tf  frudum 
patrrnum . 

14  frudum  dicitur  nouS»qu4ndo  nonbabrt  esufam  ab  MiOf 
ftd  babuis  initium  t»  ptrfona  inuejists. 

1 iifTI  iu dubio pr^fumiruranriqufi^nO 
LlUi  autnotium:irac^luicBal.mc.  x. 

$.fi. dcfuccellio.fratT.de  in  c.  t.in  prin.li  dc  feud.  fiicr. 
contr.dom.dcagnarAc  fcquirar  Dcc.in  c6f.  251.  coi. 
4.potl  nied.3c  in  clnnf.idp.col.i.dc  in  prmenu.).  laf 
in  conf.  1 i4.nu.a.coI.2.in  ti.hb.  1 .Alex,  in  c6f.  x 5.  nu. 
7.V0I.5.  Aic.in  rrad.przluBip.Teg.  ;.prarfump.a8.  AU 
uaroc.in  c.  i.in  prin.per illum  tex.li  defeu.  fncr.  con* 
troucr.Abb.in  conr.78.nu.i7.Amepredidum  voluit 
And.de  Ifern.in  c.  i.in  b.dc  fuccefin  fcud.  per  Umm 
ccxt.de  idd  poB  laede  Bclu.in  c.  x.  S-c^  autem,  nu. ). 
dcc6trouer.inucB.de  inc.i.inpnn.ndcfeud.defunc. 

*•  fuerir  conrroucr.de  h5c  efle'  •vcriorC  opinionem  di- 
cit Marin.  in  trad.  dc  flcud. cx  padi,  dc  pro.  antiq.  fub 

2 nu.M.&hxcconclullocooficmacurexco.tnain  ali- 
quid potius  pnrlumitur  vetus,quiim  nouum:  audore 
Bald.in  conf.xbj.trcsfcntencixivol.a.cualiisadhxc 
relatui  Tiraq.de  rcrrac.lignagicc.ii.jj.gUi.dcvnic. 
nu>92.vcrf.dc  ad  id  optime  laat 

Contrariu  fcntitMatth.dc  AlHid.inc6Bit.Neap. 

3 in rti.de fucccfl'nobi)  col.i6.nu.$o  cub.2d:diccns,tqi 
in  dubiofcudum  prxfuniitur  noiiu , nifi  lint  indicia* 
qubd  Ut  paicrnun]»&  quod  indicium  ertr  fi  probetur 
antiquitas  temporis,  quem  rcfcrtciiam  Arclanin 
addi.ad  Aic.de  prxiump.reg.t.prarfumpUB.A  tenuit 
Iafinconfa4.col.4-circamed.ltb.).  vbunquttquod 
Ccudum  prxfumimr  nouumi  qa  non  pranuinimr  fuif 

4 (c  aliud  fcudum»tcum  res  qualibet  libera  prxlumaf » 
dc  fiudcturhacrarioncmaiucumquxnmr  dealtqua 
oualirate  1 in  qua  prxfens  Batus  rcr non  rndet primo 
Aaxuitcx  prxfcnti  non  prxfumit  io  prarterim.  vt  ajunc 
Oldr.Nicol.dcNcap.de  BaUn  l.i.i.ti  magiBratus.ft. 
dc  magiBr.Alcx.inconf.75.col.fi.num.i9>vol.<.Scd 
BnmuslUius  repugnat  cum  ptzienu*quiaabtmtio 


omnia  erantlibera.dc  ideo  non requimr*reshodie«ft 
&udaliS(Crgoinprx(cricum  talisfuit.  « 

' £thxcpoBenoropiniolimplicitcr«dcgnrilirerio 
queado  vr  verior*  quia  tenentes  primam  ^Inioncm 
ponunraliquascon)cduras:vtfactt  Alcx.incof  i).  i 

$ iib.s.lupquo  Ic  fundat  Dcc.infupr.alieg.conl.tnatci 
jiffcdicic  »9  pixiumimr  antiquum  pp  antiquitatem 
^BcBionUidc  pariter  Burf.inconf.6).n.  i.vbieitplu- 
dbus  inucBituris  inquit  prxiumi  antiquum  feudu^dc  ^ 
tbi  multos  ailcgat>dc  Soc.inconf6Acol.5«voi.|«..'i 

SediVt  clarius  c^iniones  li^adictxpalUnt  coiHi- 
liah.dic9  fempa  proponcBorcpr^fumitut.quare  B 

d vafalluspoindcrcrleuaumAtdominusagcfCtcdcva  g 
ipfum*&  dicerctillu%1nouum.ipB  domino  incH9<^ 
reconus  probandaquod  cBet  nouum.  Nam  pollet 
illa  in  primis  tribuit  vafallo  praHumpuon6fcuduq3 
eBeamiquQ , dc  ob  id  onus  plutionis  reiicitur  in  <k^ 
ininum.rcirca.if.de  prob.de  Icribit  Rip.in  cliep^  dg 
rcB.fpol.huc  acccdit,  deducentem  qualitacc*dc  in  eg 
fbndamcniumconBirueatemtillamprobaredcbcre 
l.habcbattin  princ.tT.de a^io.l.dcnunciaBcXi.B'.^ 
adulc.  qua  ratione  in  hac  renoBra  nuiicupatim  vli^ 
cBSignor.conf.  1 o.n. ) . atq;  ira  cafuxn  hunc  pbanuat 
Bald.in  c.  f in  phn.tit.B  dc  fcud.fuer.controucr.inier 
dom.de  agnat.vafal.Alcx.inconf.x5mu.7>lib.5-Ekc. 
in  conf  av  a.nu.d.Sc  in  conf.adp.nn.^.  cum  feq.  laf  ia  ^ 
conf.ii4Co).a.tnB.Iib.i.quos Bc intellexit  Crau.  ia 
trac.deanciq.temp.vlt.par.prin.nu.ts.^m  alils  relatis 
ab  egregio  Mcnoch.de  arb.iud.cau.t9x  .nu.  3.  dc  feq. 
vbiimcilicir  quod  hic cafusCe procedar*  vtantiqul 
fcudum  prxlumarur.curaparseBanriquarita  .AtH  ia 
c6mcnr  ad  conBit.Ncap.in  tit.de  fuccefnob  ilirubr*  I 

7 ad.ffi autem domimtsipieeBcrin  pofleflione  reifdc 
vaBiiluscontra  iplumagcrrr.alicgisfeudumdVcaiV 
tiquum»iplt  valallo  incumberet  onus  probandi  an^ 
quum.rum  quia  pofsciliocBp  domino  itum  quia 
isvalallus  in ca  qualitate  fundamentumconBiruitx 
iia  fentiunt  Alua.in  c 1 vlLdefucceffrat.  dc  gtad<  t 
Bicccd.in  fcud.n  dc  feiid.c6ten.(i  int.dom.ctagn.var 
fall.Cur.iun.tra^.fcud.pat.i.q.8.nu.i7.Alcx.c6f  io^ 
nu.a.vol.  t.quC  fcquit  Curt-  fcn.in  conf.  4V*  dc  in  co( 
50.coi.8d:  laede  Bcluitin  c.  i .de  grad.fuccclf  Icud. 
dccradicPatii.dcCaB.mconf.44.cicca  pr^feotemea^  ^ 
fum  nocandu  cB.nii.5.vcrf.B  vero  non  conBarcr  vol* 
a.quos  (equitur  CrCrau.cum  ahts  tbi  allcg.in  tn^.dc 
annq.tdp.par.$.inpnn.nu.6.de  annuit  Burf.incd(*.d;. 
nu.a.dixit  Cur.intra fl.feud.i.par.q.8.nu.  16.  qui  alle- 
gar rex  inc.in  c.  t de  grad.fucccd.  in  feud  quem  dicit  ' 
mirabildtdc  tequirur  Marflvbi  (ixp.n.t  ?.dc  feq*  Do^. 
omnes  in  c.i  derucccffra.dc  ibi  AiHi^nu.d.  ^ 

8 Amplia  rp  diximus  de  vafallo  poBidemCiM  nedu 
procedere, (1  ipfc  repenamr  polCdcrc  veru  in  etiam  B 
probarctucdefundumpo0cdifsc:nam,d(fiiniliter  cx 
hoconreturprxfumptio>9 fcudum  efsct  antiquum; 
vtdixiiBal.de  Prxpofind.c.i  inprinc.lidcfcud.de- 
fiincf .fucr.cdtroucr.qui  dicit  hanccBe  communem, 
de  allcg.concord.in  confa.fub  nu.  i >lib.  1 . Alexan.  in 

9 conf i5.vi(jsnouali5.col.a.vbi lupra,vbidicit,jquod 
Bprobef  poBclHopcrcoruni  progenitores,  tnnciion 
potcB  aliquisex  agnam , ncc  dominis  in  loucB. ruris  c 
dicere  meum  fcudum.  fcquiiurLnd.Gozad.  m conf. 
ad.vt  iBud  ,pcedar , nifi  aliquo  modo  appareat  intet-  7 
media  polscifioalteriustquia  tolleretur  tuchxc  prx-  a 
fumptioannquitarlstvtdixit  Alcx.ind.conf.  lo.  nu. 
i.lib.S.dt feq. Mari,  vbifupraidcficud.cx pad.de pro.  > 
anriquo.nu.34.1n  fine. 

ExhisigituromnibusconcIudendumeB  fcuduTn  , 

prxfumiantiquum,cum  hactamc4cclaratiOric,  hoc 
cB  , dummodo  nullo  modo^flit  apparere  net  pa 
indicia, ncc  per  aliqualcs  prxlumptioncs.  Iit  nc  -tna- 
quum  y vel  an  nouum  .*  vi  ita  declarando  concludit 
idemMarin.vbifuprafubnu-^a.  ' . 

Hi  voo  modiyfl  poBuc  colligi  cx  hici  qux  hucus  q; 

dixiiUUd, 


Di 
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Iodiicimm.teeirant,quando  poBUno  domini,  vel  vaf> 
bili  eftvitio(a.namtiinc  peti  ndeeft  ac  linApoflidc- 
fcncha  Cun.l^m  conC  }o.nieiBoria!  recolCdc.col. 

.varA  in  primu  non  obftac  A Ccaa.de  aniiq.tCp^ 
pai.vlt.nam.  7. 

Teitiusrapradiais  CaTosaddi  poceftiqnoptzfu- 
9 imitucfaidamedcanriquum.tqn  nec  dominus, nec 
vabllos  fumin  podeflione.  nam  tunc  potius  incum- 
bit onus  probandi  alfitmanii  foidum  eilcnouu,  qua 
concracium  afieiHL-iacenfcc  Aluat.in  i.cXvlc.  coi. 
1 .mT.vetum  intcUigas,de  fuccelC  fcac.  vel  grad.  fuc. 
in  ftud^pii  ita  text.Ulum  intelligit  & fiiitrcnros  glo. 
ibi  in  veib.qni  nouum,d  quo  non  recedit  Ba Ubi.  Ide 
(cfpondic  Cun.renan  conf  50-  memot»  recolendae, 
coi. ) S.vtrC.  a.  tcfpondcmus. 

^a  Iftud  tfi  inccl)igas,tvt  pneiiimptio  ipU  canmm  f- 
deOc  non  poflicvafallo,vt  obtinere  draeat.n  domi- 
nus nihil  piobaiet.ncc  enim  pfit  obtinere,  M fotum 
manet  ob  vim  illius ptaesCmionis in pofleflionc , do- 
nec fijiot  probationes , & Ii  fiimium  contingat  nihil 
jlAsari  ab  vnaqi  partt,iudex  defert  iufm  ex  mo  arbi- 
trk><ui  vult.d.c  1 ./.vItAc  ibi  AiH.n.7xle  fuccef.  frat. 
vel  gradducced.in  feud.c.  i .S.Qcramencu,  decfifuec. 
ledi  <oid.Zafia  ttafi.de  (cnd.pai.mnu.;;. quos  re- 
fer,& ftquii  ClariOimus  lac.Menoch.  in  d.  iraci.  de 
arb.iudcaufcaf  1 9i.nu.7.ec  feq.adconclunoocm  cc 
Itofltl  cblitlas  Ia(.in  vGb.feud.n.So.vcrr.  pro  pleniori 
inlbuflioac,ec  Alc.in  tcg.].ptaerumpt.as.pertotum: 
Veriimqa  Dofiores  aliquando  vtunc  promilcue 
feidoantiquo,8c  paterno,  aliquando  vero  ponut  ta- 
quam differentia.  Ideo  vt  quisfciatptobarefcudum 
antiquum.de  faidum  pacetnQ,vifum  edillomm  dif- 
I j ferenciam  ponettitqnx  eft,qu6d  paternum  fcndnm 
illud  dicinir,quod  efl  acquiGtum  ab  aliquoafcendd- 
te  vfqtad  quartum  gradum,dc  Gc  quinq.  perfonz  c6- 
tinentar.  Pacetfcilicct,auus,proauusdc  abauus-lck 
Aluat.in  c.  1 .$.hocquoqi  col.a.in  f.noiab  de  focceC 
feud.poft  Bal. ibidem  in  G.dc  idem  AlOar.  in  prxind. 
feUd.in  d.diuiCo.  antiquum  dicitur  abillispionisfu- 
pra,vt  habetur  pctBald.de  Aloatoc.in  d.S.hocquoq; 
& tradit  Alex.in  conf.t6,col.  j.vetCdepcrprzdicla 
patet.lib.s.nu.7.A  Dec.in  conf.aos.col.  r.vccf.  fcd  th 
piardiflis  non  stilantibus,  A laUn  vGb.ftud.col.  1$. 
vctf.j.concluf  na  s 3 . 

|X4  Nouum  aGt  illud  dicirar^epiando  non  habet  cau- 
iam  abalio.'VtperOldr.inconf  171.  quidam  nobHis 
VcTonen.de  in  conf  3 i.col.s.vcrf.a.probatur.ftd  ha- 
buit initium  io  peifona  inuclhti.c  t.  verf.  nouam  in- 
ucilitutam.tit.quot  tcftcs  Gnt  acceiraiij,de  laf.iu  c^ 
tifcol.!  .lib.  s.Cui.iundn  ttad.ftud.in  1 . par.  q.S. 

(^O  tt  C L y S l O DCCLXXIl. 

A R G V M E N T V M. 

iuris  quidlic^an  contiaeam  admit- 
tatur probatio  . ’ 

SyMMARIITM. 

4l  TiShUmiifi ddwBsrprdJurffUomitimrit^^dthirt p 
iX  tofttrs  tam  m<m  adimttttttrproifatto. 

pTckmi^mm^mtttitiTiquandof9r*UAmkgtm  tH 

I Ttftor/ionc(m/Sci*fit  inutnUrium  'mbmu  fitij  jingitut 
doioiO"  tArmn  JipoUjt  dlt^uam  tujiam 

,**^^/abitdoius. 

4 SiheJupt^lojiogfrettnuBomodopofet^MrieUranH. 

I ^ iuris  cft  ad  inftar praTomprionis iuris,& 
# ^ iurc,t&  ideoiicutcocra  lalC  prarfum 

nonadmitimirprobario.  ptofequi' 

*“«Mal.iiucpoindcM,nU;t*»C.dcp:gbat.  ^ 


infn<UGeiiw  in  coAd.pcviUmptiaiM^cdm  hmM 
affonir  gldnilgnis  in  veiti.*a<Ufie  if r dc  ibi 
Bardn  1.(1  duaff-de  acquir.haer.ex  c.accu'ratus.$.i.de 
h^rer.Ub.6.&  c.isjqui  fidem, de  fpoa^^c  lenGtgi.in  1. 
iluc  poflideci&in  va.fadi>dc  prob.de  gt.ff.  eo-dc  pb. 
cui  accedit  Bar.in  auch.fed  id  neccOc.n.  <-C. de don* 
ant.nupc.id£  voluirCard.mclcm.i.$vlr.q.i.dccon> 
cefl'.pneben.nccabi(Visdilceirit$oc.inlcuamis.  nu. 
7;.de  cdd.de  dcmon(l.(ic  c(ruii,et  Fel.in  c.quato.nu. 
* ^^cpreiump.  & atteftacde*  cdiopinione  Pcralra  in 
inb.n.deh{r.inll.nii.4f.9  diOu  eflerolt-nc,  nccreci* 
ntu  ab  aliquo  digno  viro  di  xic  Barb-in  Ucum  acucif* 
fimi.nu.1  Zaverdexquo  fcquintr.C.de  UdeicommiC 
Cdcluf.  oodrl  ica  drmatl  auctoritatibus  velim 
a mites, licet  lex  Ungatrdc  contra  adionS  legis  non 
admittaiurprobatio.nihilominusadmittitur,qo*per 
aliam  legS  el^permilTum:  ita  probatur  cxl.  tutor  qui 
repcitoriu.fF-deadminift.tur.  vbi  rutor  non  confides 
ihu£tariuminbonisf1lii.f1ngiturfuiire  in  dolo,  deni’ 
i hilominus,tG  potcd  probare  aliquam  iullam  causa , 
ccllabitdoius.nocidcmpliciturcx  ].}.ibi,virildpor- 
donem  tribuendam  clTc  ccnrcimis,ac  fi  omnes  filios 
hatedcsinlhtuifict.C.dcinotf.tcfi.im.vbic.ilus  elVc 
ad  hoc  Videturfabrefadus,quod  Icx  fingit  illum  fir 
lium  natum  in  puerperio  fuifle  inlbruram  d matre» 
& tamen  rcuera  inOiiuius  non  fucrar,dc  nihilominus 
potefi  prObari  contrarium,  vt  ibt. 

Huius !imttatiQuisratioefi,c]uia lex  fingit 
4 fumpuonc, 3c incerto, tlccus fi fupercerto  ringcKt, 
nam  tunc  nullo  modopoflet  probari  contraiium.icx 
enimimpoflibilisnulia  cfi.vtl.i./.  hisautS  legibus, 
dc  ibi  Bald.  if.  deortg-  iur.  vt  rubtilifUme  pfoleauirur 
Barbdn  d-I.cum  acntinimi.nu.is.de  (9.C  de  fiacicd^ 
iQifllquz  non  elfeobliuioni  tradenda  dide. 

COnCLFSIO  DCCLXXHL 
AB.GVMENTVM. 
l^ideicommilTuinan  aliquando  prxfumatur 
repiprocum. 

SyMMARIVM. 

1 jhdtitummiffum  nunquam  prdjitmitur /f  • 

aum^^duocomurranteopuiatiui.  Cotttr.nM,  2. 

3 PUtkimi^umnoHprafttmitmrreciprocumiit^ fuirfiitit- 

tiodS^iUud  Jit  fa£immdeomnibutboKit,Jeudiii(xtaref 
non f(Aumindefimti,Jidtuam(udicUont  vniufrfali. 

4 Fideieomifumn^ prafumitMTUcipfOtu-.fiinfubJiUuth* 

nt faii*  vUimo  morifti  mn  toncurrat  quJdiU$  tn  toto. 
y Pidtteomm^s&  non  wifitmr , nn prafumnur  rsuprocum^ 
Ji  fubfittutio  faUn  in  tota  bartditju,  tXpoR  morttm 
omnium  no»  Jit fafJa  vtumo  moriiOti.Couir.nu.b. 

7 Pidekommtnum  rmprocum  failnmprafumitur,  nuado 
vUimusatetdem  ngatur  rtfiitunt  totam  Lfredttakm. 

Fideicornmiffum"JiPj“"pSe"u- 

I initur  Ea£tum.|nifi  duo  concurrant  copulatiuc,quo(l 
fcilicct  fic  fa^a  lubfiitutio  dc  omnibus  bonis » Teu  dc 
totare,qus  in  fu  bftitutione  deducitur:  d:  Q^exprerse 
fit  faCia  ab  vltimo  decedStcira  docuir  Bar.in  l.Titia 
Seia&.$cia Ubettis.tfldeleg.a.dc  cradiditCafirin  lii 
pdter  impuberis.col.vlri.  it.  dc  vulg.de  pupil.  dc  alios 
icfcn  Sooin  t .hzicdcs  mci>$.cfi  ica«col.d.  vcrfi.quiu* 
tdSsdc  vltimus.ft'ad  Treb.dt^cquitur  Alex.  ini.  pater 
iUiam.$.duobus.i:oluin.x.in  fi.fi^ad  leg.  Faldd.  dc  in 
€oail9i.pondcratts.nu.S.vo).4>cum  tribusconfil.fd^. 
vol.).ira  voluit, dc  boc.inconr.77.  volum.  s.inconi. 
Z 1 .col4-dc  in  coiif.  1 1 ^col.pen.vol.  f.dc  in  conl'a49i 
col.$.dc6.vol.a.drinc6r.t04.coi.pcn.vol.3.  (icq  c> 
fiiitCur.fen.in  confi4a.col.  1 ^.vctl.adquimu  tclpon- 
deo,dc&ip.in  i*bxrcdcs  mci./.cumita.ou.  14.  viqoc 
itfipbt Ma/tardifVoLx^  C 4 ad 29. 


lofephi 

ad  ip.if.ad  Trcb.  vbi  inquith5c  opinionC  eflicano- 
■*  nizatam  per'omncs  Do«jt:cctiorcs,&dc*coininu- 

* ni  opinione  attcftaiur  Ctau.in  conf.  i6i  .num.y-  Sc  ^ 
♦‘  fitifta*  ‘magis  communis,3c  verior  opinio  tenet  ex 

mulrisallcgatisButr.incor.ji.mi.S.&inconf  sa.vBl 
late  examinat.  Alcx-in  conf  toi.col.j-vcrf.  hoc  ctia 
probarur.vol.4.Corn.inc6f.i8d.Hoc  crgotaqu3  cla- 
ro. vol-s-IaCin  conf.89tCol. 2.  vol.t.&  in  conl.3  5-col. 
fi.vol.3.Gozad,mconi;<54-coi.2.  in  fi.vcrCd.quo^cs. 
I>aii(^incon(.43.col.2.vol.2.con/1 1 i,col.$.vol.i.c6f. 
5p.col.i.vol.3.Rui.c6I'40-col.j.vol.t.c61.9i-5ol- 
vol.i.lic  et  nucupatim  Icripfit  Rub.  Alcx.in  cof.  nq. 

* vifo  tcfto Lud.nu.  z.  vcrllnamadhoc.&.dc^coilcri- 
bcntiumfiua  tc(l.imrCur.iuti.incoiif.45.pollnu.  r. 

&  2.&  fi  portea  contrarium  lenti  at , vt  ll^tim  dicam. 

« Incontranamfdcicendcrefentcutiain  Cur.iun.in 
conf.ti.eol.2.cum  icq.&inconf.id.col.  3.inc6f4^* 
&inconf.i  I i.col.p.dt  in  cof.tzp.  col.i.Sc  3.&  Io.de 
Anan.inconf.z2.&  Paul.de  Caltr.in  col.404.duo  vi 
denda  funt.lib.  i.&  in  cof.27  i.quamquam  multa , Se 
in  conf.3  i.vifis>&  pondcratis.colu.z.&  in  coni.  43/. 
prscfuppofito.quod  diila- lbiorcs.lib.  2. 

**  Vcriim  prioropinio  vidctut**magisc6is,vtattelia 
tiirct  Alb.inconr.3i.im.i.&  5-&Crau.inconf.  ui- 
qui  tn  dicit  quod  ex  quo  habet  contradidorcs  poteft 
ab  illa  facile  recedi  ex  aliquibus  conicduris.5c  ex  a)r 

* Icgat.ibid.  & quod  illa  fecunda  opinio 'ciiitcrdam% 

' n^iurdicit  Bcrtt.in  conf.d.col.4.cum  fcq.vol.z.Iaf.in 
conf.14a.col.  lO.vol.a.Parif.in  conl.4z.vol.4.volu.2. 
Caltr.in  l.potcll.col.  3.  tVdcvulg.&  pupil. 

7  Primo  igiiurampliandadlc6clulio,tvt  procedat 
etiam  fi  fubltitutio,(Jc  fidcicoiimiiflum  cflet  fadu  de 
omnibus  bonis, lini  de  tota  re.  non  lolum  indcliime, 
fedcumdidionc  vnmcrfali ; quifi  tunc  nihiJonm.mS 
non  ptatfumicur  ndcicommifluih  reciprocum,  vrifi- 
dit  Alcx.in  d.coiif9  i.col.a.in  prine,  vol/r.qucmjc- 
quimr etiam  cum  alijs  Alba.ind.conl.it.  nu.j. 

Secudb  amplia, &imclligec6.viq;  locutji  h.ibcre, 
vrnon  luih'.iar,quod  lubllituiio Iit  faci.!  sitniio  mo-. 

4 riciifi  fimplicitcr, 6t  non  lu  loto;  t nam  li  non  cociir- 
rat  al,a  qualitas, nempe  in  toto,  noprxlummirjlidd- 
cominiflum  iccipiocu,tcftc  Alcx.in  conl.i6i.<fol.*3. 
verf  hoc  ctia  probatiu.voluf.quod  duplicatur  in  vol. 
aiconf.  i6d.&  in  conii  i -•  .col.i*  veri,  piobaiurfct.  vql.  , 
ij.quodrcpeiitumcftin •. ol.i.conl.9n&.tnc6nl'..63‘.  ‘ 
vol.4.voImt  cnam  Paul.Call.m  1 fi  pater  impuberis, 
in  fi  de  vulg.de  pupil.idcmq,  leniit  Bcrt.in  conf.i  30. 
coi  • 5.voi.  5 .quibus’  accedit  boc.ml.h^-rcdcs  incni)  .eu 

ita.col.2.vcrJiquartuscalus.tl‘.ad  Trcbcl.  de  iu  conlil. 
249.col.S.vcrfaJiquandolubltitutio.  vol.  i.  ^ 

Teni6amplu,&  inrdiigcadco  veram  cfiecoclu-  . 
lioncrii,  vt  et  fi  cflet  fada  tublluutio  .ntoia  iixiedi- 

5 tatc.dc  poli  monem  ommum.t  tamen  no  Iit  fadiaTl 
timo  moricnti.non  ccfileiuoncc  pi^iuiniiui  tiucieb- 
jnidiiin  tcupiocu.lcd  Ilaiiiu  lubhitutus  tucccuic  pu- 
nio morlcii.dc  deinde  alijs dccedcimbus.iu  cautum 
cRab  Alcx.in  allpg.conl.ioi.vcr.nOiiobll3t.d.l.qut 

■*  tcllamcnto.vol.4.vbidjcn  illam ‘coinn,iiiicra,&  i(i 
couiulendo.dc  iudicando  ab  ea  116  iteedcndum.Idp 
dixit  in  cof  pi.col.fi.vofi.dc  eoam  de^Loiattcliaiiic 
Soc.in  confp4  tol.pcn.voi.4  &‘ciitt  in  cof  bp.cpl. 
pcn.vbl.3.Cx  incouf.ui.col.ii.vcraiiquando.dcicr- 
iio.vol.4.hoc  idem  vomere  Corii.in  coni.  1 X6.cpl.z.  ’ 
V0I.2.  Iafrncoiilao6.col.fi. vol.a.&  in  conf4i.voJu. 
i.ParifiB  conl.44coi.pcii.\ol.z.&  in  confip-cof  i. 
vol.3.'Ruin.iiicoi)i.  iHfCol.j.vol.j.boc.iun.iii  conf 
i5i.s'ol.a.Parifiinconl.72.col.i.&4-V'Ol.  i. 

Contrarium  fcnlibtdc  de ‘^•inagis coi  opinione  at- 
^ tellaiur,ab  cao;  in  conlulendo , x iudicSdo  non  cilc 
•tcccdcudum.^t.ina.pollii.ad  Alcx.in  1.  quidam  tc- 
llamcto.fF.de  vulg.St  pupil.de  in  cof  1 sq.mi.z.  idede 
^ *c6i  aflent  Panf  libi  contrarius  in  conli4;.coI.6.vol. 
A.&  in  cof  4z.col.5  fic  in  conf  92.C0I.7.  vol.2.  & So^. 


Mafeardi 

iun.confi75.col.2.vol.2.ficconf.i7p.col.2.  vol.  i.' 
Concluf  limitabis,  qircciprocufideicoinmifliim 
7 fadum  przfiimanirttqh  vliimus  decedens  rogatur  re 
flitucrc  toiam  hxrcditatcm.  vr  de  hoccll  h^puthefis 
egregia  111 1.Titia  Scio.l.bcia  libcrris.lF.de  Icg.z.dc  ibi 
Dyn.de  Bar.&alij  ita  illu  textum  intclligOq  & Aret. 
ini.Ccnturio.nu.i4.vcrfproinacoiiclufioi)c,  fic  nu. 
15.fF.de  vulg.&  pupil.Rui.m  cof  1 1 i.n.i2.vol.2.Lu- 
dou.Gozad.tn  c6f<54.nu.i2.&ita  fchabacois  Doc. 
fcntcmia.vtSociuu.tcllaiur  dclcquituriiid.$.cu  ita 

* nu.4-&  ruaur  Rip.pmt  7.*c6cm  etiam , & veram  di- 

* ,citParis.incoiif43.nu.8.&  zr.  vof  2.quamdt*com- 
munem  opinione  defendit  Alciit  conf  5 1 .mi.  t . lib^ 
p.dc  indubiraiilltinam  hac  lententis  atfirmatCeph. 
in  conf  166.nu.20.quos  refert,  Sc  IcquiturFraii.  MSt. 
dcconicel.vlt.vol.lib.7.m.5.nu.j. 

Sed  de  huius  modi  coclufionc  latius  tradidit  Fab. 
Acorombon.inl.hxtcdcsmei.§.cumita.nu.d.cuplu 
rib.lcq.ff.  ad  Trcbcll.  & fufins  ex  plicauitGabricl.  in 
conclufionccommun.iib.4.iit.delub(lit.cdd.  i.nos 
etiam  hoc  idem  fecimus  ia  conciu-liibllinitio.  Iccic* 
cb  in  hacenudeanda  vltcrius  non  progrediemur. 

eo  7VT  e X / 0 DCCLXXIK 

- rJ.  *A  R G V M E N T V M. 

Fidcicomminuni,an  prxfufiiatur . j 

Z V M M A Ti  l V.  M. 
t Tidticomnuffum  tamqud  quid  odiofu>n , ix  in  fi  onut 
benSynonputjManur^Ji  probetur, 
z FideitoMimJfum  non  exturttn  dubio  tJUtpronunciandU, 
Jiverbs,veLvoluntasnonvrger$nt. 

3 Pi^tcowmjfutu preefumitur-Ji exttnt  aliqun  conieiJurf. 

4 fjdeKontmijirum  nonprxfumtutur per (omeSlurns  yfino 

tjfent prMabiUiyOc  mcejtann. 

5 Videicomrmfimnprajumtndumeily  quando  agitur  de  cS- 

feruatione  bonorum  tn  agnatione,vel  famiUa . 

6 Ftdticowmi£umpree/uiuitur^uandointejiamento  eJltS- 

Jlituta  pnmogfaitura , 

7 Quando  tefiatorjuitjiituj^]  hfredi  in  pfnam pofi  adi  tam 

. bp^editatem , tunfprajfbmUur  diijnjuijfe  di  banditatt 
per jidiicommijfutn . 

8 FideicommiJJum^jfifuntpraJumitur.Contr.nu.  p. 
lo'Fro  Jidtico.mtmjh  iudscandum  eii, 
itFiditcommi^umjbfipUxpotieJipTtefumiodiofumyfed  fa- 

£lum  pro  fonjeruatione  bonorum  tn  agnatione  yCJja- 
! 'tmlia,fauotabiu^lcinfe^uv:. 

FideicommilTumaS-iJ 

in  Ic  onus  habens. nd  praruinimr.nifi  probcmr.l.  co- 
hxrcdi.:>.ci}  filiai.lFjdc  vulg  & tnipil.  1.  ex  tribus.lF.de 
inolF.tcllam.vtrelponditRol.a  Val.conl.59.  nu.  15. 

' ■ vol.3'fic cautum cil a Burlat.confp7.nu.i. atque con 
liiluic  Abb.conf  5 i.nu.p. 

Pnm6  amplia, vt  eo  vfq;  procedat,  g>  fi  verba , vel 
^ 2 voluntas  nbvrgcrcnr , t in  dubio  cflet  pronunciandii 
noti  cxt.^.fideiconimiilum,  vt  rogatus  dixit  Dee.  in 
conf.  593.atq;  Bdion.in  cof  4i.id£  placuit  Oidrad.in 
CQufii.fic  ccniuii  Alc.iiiconf  559.comprobauic,dc 
Ctau.in  conf  3 j6.vtiq.  oblcruauitSoc.iun.inconfil. 
'28  5.nu.p.vol.2.qbus  addasCeph.in  cbf  26p.nu.  1.  fic 
2S.volu.2.quod  nccprxicujt  Silua.in  conf  64.nuin. 
jp.idcm  vidit  Burf  m cpni.5  zjiu.  i s.fic  tn  c6f  p7<  nu. 
i.Alb.poflrembconfirmauit  conf  3 i.nu.p. 

3 Frmiblimica,tnificxtarcntaliqu9,conicflure,nS 
eu  perilias  inducatur  fidcicommiflUtii,vraic  Oec.in 
c6f425.&426.q$:M3zol.inc6f6.nu.i3.&  i4.illudp- 
^meret  tcflp^oc.iun.jnc6li42.nu.±7.vol.i.etinc6f 
■ 11 1 .n.26.co,vol.fic  JBaxb.col.  1 S.n.z  1 .V0I.4.&  cof  27. 
i^4.y9l.i.atq>B^ic4a^cu  prppoacbatur.ft.de  lcg.x, 

Subiiiiu* 
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5ubliinita>&incdligedummod6  huiurmodicon* 
^ irdura:inncprobabilcs.«cn€CcQana;,&nonalirer.!. 
Lut:iu$,$.Kcs  h^rcdes.tf.ad  Ticbcl.  vtrcrpodtt  Paul, 
dc Ciftr>in coni.  i$i.mcauraquxvcftitur. coi.  r.ia 
aonq.v  t iu  eum  refert  Tequendo  Aib  Jn  conf.  n • nu. 
f jo.tScAlc.inconi.  rj4.  nu.7‘Vbidc  communiacte* 
iUtur>dcPort.conC4?aiu.  13.  Sc  i4.&aiiosrci'crrtc- 
quendo  Barf.tnconC^  /.fub  nunep.  2c  in  conllPadub 
nu.x.quia  U non  cOent  tales  non  prziumerccur  tidei- 
comnuffumivtperallcg.  Oo<2. 

5 Secundo  limita  no  proccderci  t QQ  ageret  decon- 
icruationc  bonoru  m agnatione,vcl  ianiilia;qa  tunc 
eflet frumendum  tidcicoinmiirum:  vcfcniic  Gozad. 
COnfT&p.n.i  2.^3cj9robauitCeph.coni'.a6$.n4quos 
tefert  cQ  aliis  Burl.in  coi.d4.nu.4.iSc  mconf  97-  nui. 

6 Terno  lirnuatlquandointciUmcntoclTct  coiUli- 
tuta  primogcniiurai  nam  tunc  przluiiicrcmc  lidcico 
miium:vt  arbitratus  ellAbb.incool'do.nu.  10. 

QnMo  I imi  tabis, quando  (cfbtor  lubftimi  Qct  hz  * 

7 rcdiio  paenamfpod  adium  haercditarcm,tutK  nenv 
pepczlumm]r^Q>o(uiircdc  hzrcdiiatc  pa  ndcico- 
miiTum.vttradirdooin  rubi.ff.de  his.quzpoeuz  nu- 
minc>in  ff.de  refett  Alb.in  com.57.nu.  ?. 

Vemm  ne  id , 9 in  principio  Conduffonis  noflrz 
<liccbaniu5»ffdeic6iniirum  przlumiodioiuin.ua  1'm.* 
ds,vt  aiunt, pedibus  prztcrnmtamusjluaidu  cil . a* 
t demfententiam  plurcsahos,t  przicrauelorcsaiio* 
bis  relatos,  renuiUQ  c quomm  num.  cil  Occjn  conf. 
i ]6.in  ff.  dc  in  conii  14.  & in  coni'.  84. 3c  m coni'.  1 45- 
A:incool.59/-idem  voluit  Crau.incool^tSo  in  ff.de 
in  conf.  i47  d(  in  rub.de  Icg.  i.nu.  10/.  vbi  pju«a  con* 
^cnt.id£cdluluit$ociun.inconi.Usui.p.iib  aAylu. 
inconf  64.nu.  ip-cum  aliitreiatisa  Marur.  in  cpito. 
in  mater.ffdeicoini.par.i.q.i.ct  rationii>.co{Tabotat. 
9 Contra  vCib  tkicicomminumt  ptziumi  debere  fa 
uorabilefenlcrcpUinmi.-vcAiex.inconC^.p.vUbthc 
Tnate.nu.;.vcrl.&  dicic  Ang.vol.  idcm  requitur  Dcc. 
libi  conttarius.confd’  :.mj.7.hocidcin  conffcinauic 
Soc.iun.ffbi  cbtraiiusinconCtoii^u.yi.lib.a.  Ucc£' 
iuit,5c  Ui.inconfxo}.col.4.vcrrnooobll.recunda. 
loltb.a.dt  quod  t|TO  &dcicomnnnb)udicandum  ut  rc- 
/pondir  Bal.in  conf  z 1 d.rcAui  inquopoffhumus , 111 
^.verf  tamen  iffa  reg.vojuf.  ita  arbitratus  eff  Socy.  >u 
conf149.nu.x5.l1b.  X.  qfconnnnaturcgtcgicpcrcu- 
tcx.in  inff.de  ffdcicommu  lucr.in  ptiu.  ibi  tautulque 
eorum  fauorfaCiu5  cft.de  per  edtexan  1.  cogi,  io  prm. 
ibi, in  ambiguo  rn.tf.ad  ^kC.Trcbcl.quz  optime fuc* 
tcanimaducila  i Manur.vbi  fup.  veri,  led  pro  pane 
contraria.cui  lentent  iz  Ic  ij)Uiin  lubicciplit  ibid  atqi 
loieph-Ludou. incidui.  4.vcrfncceff  flmplicitcr 
admicreadaopinib.ca  rationciuam  fauor  non  dd^t 
conffdcran  grana  grauati.  led  ratione  teffatoris . qiii 
dirpOQitderebusfuis  prout  (ibi  libuertt,cuiusinta' 
cft  eius  voluntatem  adi  mpicn>ad  quod  multa  addu> 
citidem  lofeph.  Ludo. vbi  lup.de  ita  rodiUc  m hac  re 
gff^t  Rol.i  Valle, dcin  cbnl.x^nu.x6.llb.4. 

Verum  adcodliandas  ferib^nu  lites  dicere  pof 
ii  lumusitqiaut  loquimurin  ffdci^ommulb  Umplici, 
aucrumusioffdckdmiUbcxprcfK  fado  proconfer- 
uationcbononitn  in  agoationc,dc  familu. Priori  ea- 
Iu  ffdcicommilsu  p6t  przfumiodioriim . Pofferiori 
lideicomillum  em  fauorabiic  cifendu.  ira  poff  aliis 
rnffoncsrcconciiiauir  idem  Marzar.vbi  ffipia  verQ* 
cuiOiKNioinittotn.atalio  rcconuliauiT modo  Io* 
lcph.Lud.in  d. conci.  i4.vcrf  quta  quicquid  dicat. 

C e»  JV  c'  L ^ S i p DCCUiXi^. 

A R G V M E N T V M. 

fidcicomniilluni  "on  fuiffc  rclidum  quo 

pafio  probetur . 

S V M M ARI  M 


2 Qui  dieitfiieicotnmiJiHin  fibiHfc  rmSliitCom^Qttur  ufii' 
dtrt  butujmodt  teiiatoru  tje  volufitJtem . 

J PidtkomrmJiutntndncuurtjeeonUiluriiiCpf^fumpUQ^ 
mbMs,filfg$tt>nu  junt . 

4 VtrtfimiuitejLttoni  toiMtttat  ftqumdatfi  ^ iy^olunliV 

tuidem  ditstur,  ifuu  tx  conubium  appsrtt . 

5 Comt£iurd  dicuntur  aptrti(/iind probMtonti , iy  cSU^ih 

rdvoiuntdtnremepjaunt  claram. 

6 Pidticbmmijfum  ex  conieiJuns  taduciturylictt  verba  ttoa 

Videantur  fenfum  recipere. 

7 PideuQnmiJJum  indutum fuijje probatur^quando  tefi»’ 

tor  mandat  confer uari  boma  in  agnatione,  vel  famiUSf 
vtltn  dejctndentsbns. 

8 *Pater  Jt  rogatus  fuitemacipare  flwmtquem  tefiator  he- 

redem in/htuit,ex  comeiiura  ixdunUUisinuiUgitur  ro- 
gatus re/iauere  ei  bfreditatem , 

9 PidescomtfuminducendiconUflttraefl i quando  tejlator 

dixit,quod  volebat  bona  tranjire  dt  bfrtde  m bfredem, 

10  PidticumifMmsnduat«r,qn  tejl.*tor prohibet  alienationi 

dontCfiy  quQufque fity,  (y  defendentes  fuptrejjent. 

■ 1 1 Puleieommtfumttnjitur  .Jiie/latordietrtt  , quod  bona 
peruensrent  ad  defendentes  gradattm  uti  ordine fueetf 
fqpUeldtuenirtntdemafuloiH  tnafuium. 

IX 1^/ prouibet  baridem  fuum  tefiariprr  boe  sudetur  pete- 
rttVt  eOi^qut  funt  ab  mteftato  fucetjfuri^artdes  faeiat. 

1 j PtdeicotnmijfumetnfturintunciHmtf  verba probsbitio- 

nii  Junt  rnuUum  vntuerfuia,aut  gemmata . 

2 4 PitSticommtJfum  inducendi  iUa  etiam  probabilis  comebfu 

ra  e fi  f titiator  dixmtJT^lplo  baredem  infirtutum  qui 
efl  mibi  ingratus,  quicquam  habere  ex  bonis  meis . 

1 ^ Quifuithareun/iitutus donec  vsxerit  tantum pott/i  in- 
*%fdigirogAtus  rtfiitutre  bareditatem  Ugtssmn beertdi- 
' bufvenunitbusab  mtefiato- 
\6  Ad  inducendum  fdaeommifumxonieStura  fumiturex 
ilio  ptruuigaio pronuneiatc,qui  uuit  conf  quam,  inteU 
ligitur  ueiu  omne  neeef anum  antecedens  Contr.n.  tf. 
iZ  £x  Jolo  grauatnine  non  postf  elici conie^ura  uolunta- 
tiS  , quodtejiator  uoluertt aliqutmhonorare , quando 
alia  tOMie£Jura  non  eoncurrit./iandem  comeSiuram  It- 
msta^ut  nu.  1 9.  £T  20. 

1 1 Ptdticommijfum  fmpltx, iy  abflutudunc eenftur  indu 

Hum,  quando  nedum  fauort  illorum  de  agnatione  ejft 
protnbiSa  alienatio,  fd  etiam  eJUnt pojitt  m conditione. 

24  Prohibita  alienatione, ifS  bona  corf  ruentur  inter  sn/hta- 

tot  defendentes  , tdt  per  fidetcommifum  fmplex  cen- 
fnturuoeatif  quando  alius  JpeeiattmineaJumaluna- 
ttoms  eji  uoeatus . 

2)  PidtteommiffuminduxiffetnfturXefatOTyfi  prohibuit 
dius/iontmtnier  tpfoide familia. 

X4  P sdetcommijiuni  mdueert  uoHuit  tejlator  fi  extraruibpre- 
dis  tnjlitm  ionem  interdixit . 

25  yerbatnunetaltua  futuri  euentui  inducunt  dijpofthhf 

fideicornmijiif  dirigantur  ad  Jiiios,utl  nepotes . 

Fideicommiffum 

VQlucrirprobarc.ideiffccrcnncvIloncgocio  potent 

1 fex  inipediunc  ccff2mcnti,quoprobandi  genere  po- 
tililmO  liintvG  Dcc.inconCnil.jn  calu.nu.d.vcr.ifta 
enim  negatiua)Lancei.Galliaul.in  l.Cetur.nu.77.ad 
ii.ff.de  vulg.de  pupil.rubftit.Gozad.iQconf  z9.nu.1i. 
Crau.in  conf  1 6x.nu.i6.de  hoepa^o  concluf  noftrS 
pluffbusiolociSjpbauitrarifvtin  conf  jS.nu.  si.m 
cdf74.nu.s2.de  inconfsp.nu.i.vol.z.in  cdf6i.nu.7. 
.dc  icq.de  in  cdf  ?2.nu.^  vo).  3.  CxpiiTimc  alam  hac 
jpbatione  ffiitus  Soci.iun.  deiurcrndicvt  in  cdf  2 1 1. 
nu.27.de fcq.vol. 2. dtincdf  i^.nu.6  v0f2.de  in  cdf 
1 2 o.n.  1 7.CU  fcq.dr  sd.vol.j . ex  ca  quoq<  ninmr  Rol. 
a Vafinc6l.5d.nu.4dc  inconf  5S.ou.7i.vol./.qbus 

' addas  Mant.de coniccf.vIr.vol.lib.S.riM.  lub  nu.X4. 
Iffud  vero  probadi  eius  erunt  partes,  q dicit  ffbi  cf. 

2 iereli^umit  copcUirur emm  oftdderc  huiurmodi  tC' 
ffatoriscffc  volutatcm , iic  fuitrerponium  i Modeff. 

.LCmf  TffiacufutcAameoto.b.Cmus  Scius,  dc^ 

..CBnsrssj- 


S«uola.inI.LuciusTi(!us^.LudusTitTUS.ff.delcg. 

a.Tritii  cnim.Sc  vulsare  cft  illuti  axioma, per  «T  dici- 
mur in  hoccafu  nonloepiitur  lubftinmo  hdcieom- 
miiraria.CTBo  locu  non  habet, & ani  dicit  fubftimtio 

nem  includere  aliquem  calum,debei  hoc oltcndae, 

vt  id  oftenderc  loan.And.in  additad  Spec.jintiiu.de 

tefta.S.i.verf.Occurm.infi.Oldta.inconf.ai. thema 

tale  enSoc.rcn.inconli62.nuin.4Veif.5c  in  ptiinis.in^ 
conf.6t.nu.i4.5cinconf.to4.nu.s.vo!.!. 

Non  ideo  tn  h*c  conelufio  vera  adeo  exiUimada 
t en,quin  abcacii  placuerit,  difccdiodpolTit.  tC6i^ 

fiurx  namq!,5cprarfumptioncsincaiila  funt  ,vtab 

ca  rcccdamusrcx  quibuscnli  Icgitinix  linr, inducitur 
fideicomilTum , nec  egofolus  id  in  ptxfcntia  doceo; 
fcd  ab  ca  rccenit  Soc.iunan  conf.  i .nu.S.  vlq;  ad  nu. 
ii.vo|.).5c  inconf.  i lO.nu.J.cu  nii.to.  5c  Icq.vol.eo. 
vbt  plurcxciufdeint*  viros  rccenfet.A  concl.paritct 
noftra  ex  conieautis  receflit  Grat.in  conf.t  .nu.  i .cu 
nu.i}.;&  fcq.  5c  nu.  Bt.vol.i.  quo  in  loco  aflent  hoc 
* ab  * omnibus  legendo,  5c  conlulendo  receptu  erte. 

4 Nccid  miram  cuiquam  videat;  t nam  vcrifimilis 
it  tcOatoris  voluntas  fequcndacftiivtapctti  monet 
VIp.in  l.cfi  res  Icgata.paiilo  poft  prin.ff.  delcg.*prc- 
fettim  cu  voluntaseuidciisdicatut,  qiix  ex  conieau 
tis  apparet  terte  VIp.in  l.'licct  Impetator.vbi  id  quo- 
que aduettit  Bar.nu.io.ff.de  Icg.i.  & ca  poriflimO  ra 

j tioncitquiacoicfhira!  dicuntur  a peitirtimi  proba- 

ttones;vt  dixit  dilucide.nonfub  verboru  Inuoluctis. 
Modcrt.in  l.in  tcmpus.S.quotles.lf.dc  hxrc.inrt.cum 

vulgar.  hx  enim  conicflutgvoluntatisrcm  efhciunt 

clarl,vt  in  propoftto  nortto  dc  fidekommirto  indu 
ccndoafletu1tAlc.inconr75.n11.11. St  fcq.li.p. 

^id  pluta>  ip  ex  coniefturis  inducatur  fidcicom- 
6 mifliim.t  licer  vctba  non  videant  talem  feniiim  recj 
pere, probatur  in  l.quauis.  lf.de  fideicom.  & io 
cxfamilia.S.pcn.flc  vlt.  lf.de  leg.2.  vt  5c  tndit  Raph. 
Fulgconfi  j.col.i.Cuma.inconf.t  j.ad  fi.  Cutt.len. 
in  conf.42.in  prin.Sc  inc6f.6i.ln  prin.  & Cutt.iun.in 
conriii.nu.io.cfifcq.  vbi  dicit  folam  voluntatclpc 
a.iri  in ' dcic6milils,ci  ficxvetbiscomm^ecocipi 

non  poflit,  dumumencxconieaiuiscoUiMtut.tn 

quam  icntcntil  plurima  aha  grauitet.  St  doae  refert 

Franc.Manti.deconie<i.vlt.volun.hb.8.tit.i. 

Videamus  itaqi  quibus  ex  co"icflurisfidcic6inil- 
fum  colligat,  dc  proocrur.  Ex  his  itaqi  illa  potior  crt. 
Namqntcrtatot  mandat  confetuari  bona  in  agna- 
•7  tionc,vcl  famiha.vcl  in  defecndentibus:  t tunc  indu 
aumfiiiflc  fideicommiflum  probatur;  vt  dc  h^oesT 
clfe  gl.in  1.  codicillis.  S.mrtituto.  in  veib.  lili)S  luis.ft. 
dclcc*i*Quam  fingularcmccnfurt  Corfet.  iniing.in 

vctb.tcrtatoridcrt.nu.i.ide  voluit  Bald.inl.quotics. 

nu.8.C.dcfidcicom.5>fcnfit,5t  Goz  in  cdfsp.nu.i  1. 

Placuit  Ccph.inc6f.i6S.nu-4.cenroitBtttrancol.6i. 

mi.i.lib.  1 . licatbitratus  eft  Soefenan  conf.4J.col.  i. 

lib.iitacxirtimauitCutt.iun.confsj.  nu.lo.inc6li. 

1 1 4.nu.  1 6. 5c  in  c6f.  1 67.  nu.  I.  cfl  fcq.  idque  arbitrati 
funt  ncc.111c6r48i.1ncaru.inu5.  Rimi-lcn-mconl. 
i8<.nu.20.Rimi.iun.inc6l.2o.nu.ti  lib.i.C^pha.in 

conf  t J7.nu.  1 i.Sc  in  conf.14J.  no  4S.  & fcsl  Bcro.  in 

ciiiif.8i.3ccont88.col.2.hb.a.Abb.in£onl.S4.nu.i- 
Sc  DidacCoami.inc  Ravnal.nu.p.dc  terta. Curiun. 

1nc011f.14s.c0l.  t-Pariliin  tonf.90.nu.  1 S«cu  leq.vol. 

a.5cinConi:9i.col.2.co.vol.Soc.iun.inconl.i70nu. 
48.vol.i.adg>lateconlulendusctit  1’cu.lo.Ancha. 

ino.7a.1d  pleni  examinans. 

8 pTctcrca  t Ii  pater  fticrit  rogatosemanapare  nliu, 
quem*  leltator  hxrcdcm  inftiiu.t.cxcdicdura  voUm 

tatis  iiitelligitut40gaiusrctt.mciceihetcdiiatcm,vt 

dchoccrttac.ftfpcciestnl.quitnuis.ff.dchdcic. 

Poiilliiiia  et  cooieffura  crt  inducendi  fideic6niip 

9 fiiiii.tquandoicttaiot dixit, quodvol^atbonatri- 

firede  hxicdcin  hxtcdcm;  tclppiiditEJec.  tn  c6l.  J». 
«.irca  pt  iiniuo,nu.4.vctl.ic  vctba  ilu.  dt  conf.ai  7*0 


lofephi  M^icardi 

ciuiiare  PlacJtix.fubtm.  i t.Parirconr9?.nu.id.  vol.^ 

2Tnc6fJ.nn.i2.vol.’.3t  Grat.in  conf  ti.nu.io.li.x. 
.0  Exc%uoq;ind..citurfidcicommiffum,fquan^^^ 

tcft  Itor  ^ohXct  alicn.itioni,doncc,  i 

&dcfccndcntcsfupcreffcnt,vtcauiuc«abcoJ.Dcc.  . 

‘"Nefminurc'^c.™S 

1 1 nitent  ad  dcfccndcntes gradati  m,t  vel  otdiiieluc^ 

fiuoauffotc  Parif.in  conf.s8.nu  14.  cu 

fctnmnu  18.V0I.1. 5t  Rui.  mconf.ioi.nn.is.vol.x. 

fuloinmafculum.f.cPar,f.ind.c61.io3.nu..S.vett 

ad  quod  oftendendum  vol.J. 


Qiunftfiqrprohlbcatlixt»^ 

1 2 1 0«  hoc  vf  petere,  vt  cos , qui  fiint  ab  inicllato  ftic 

lc’nuSdcs  faciat.  5t  pe^rinde  eft,  ac  fi  ^ 
rcftitucrcfuam  hancdiratcm.l.qui  hliu.mptm.fed 
Trcb  ik  ct^uluit  Raph.  Cuma.in  conf  a.nu.p. 

ibi  notatis  pctBat.  dixit  Panf.tn  coni. 

8 ’ S I vol.i.  «T  fi  tcl'»'™  ptohibmt  hxtedem  mfti 
turani  tcftari.dbncc  peracniat  ad  20.  xtatisannu,  yi- 
Zurcumte^are .vifi imraeam  xtatem dccclfctit. 
reftiraat  hxreditatcm  per  fidcicomin.flum  i)S,  qui  cf 

lia  «geminata,  ccnfctef  iniunau fidoicorani.lhi.n, 

6««fo^o^ofo;nt^  . 

^BlaS  prtSabiliseftcoiuefluta  inducendi  ndcico 
.4m!m'm,rvVfid.xeti,.ettatot.Nolohx^^^^^^^ 

tutiim.qui  eft  iiiihtingratus. 

dciis,qmb.vtind.g.quodinuln$dcclatatidcmMan 
tic  vbiiuptanu.j.vctl.dchocfani. 

ite  Ii  quis  fuerit  heres  inftitutus.donec  vixcnt  tin, 

!S  + p6tinrcllivirogatiis  poft  morte reftimere hircdi 
nfem  lcg  limis  hxredibus  vementibus  ab  iiucrtaio. 
Ift  ^itusdixit  Pau.Cart.m  conl.241  .luper  hoc  pun 

2s^iln  .Qvctfnccpot Videri, V0I.2.&  leniit Bari 

f„TCti«.S.  fiiao  f.dc  barnm- 

(S  n 1 Kio.in  Ptin.lf.de  Icg.xAt  ita  Dcc.rcfert  in  cof 
^s^ln^cuis  pSrplexitas.a  nu.  2.vctL2.  mtelleaus. 

Alnextat.neclupctioribus  imbecillior  coicduta 
16  admducendu  fidetcommiaum.tquclumiturcx  illo 
Ktuulgato  apud  nofttos  ptonunciato.qm  vult  colc- 
Tuens  mtcllimturuclle  omne  ncccllanu  antecedes. 
?ad  te  raobilcm.lad  legatum.  *- 

iurifd.om.iudi.l.Ulud.l.nccisS.i.ft.deacq.^ 

tctes;5c  ibi  nbt.lf.de  itin.  achiqipnAc  1.  li  iter  legatu- 
ffJcfetult.utfifili05  filiorum  gtauaumt  ^dcatcis 
reliquiffcficque  ad  probandum  mdutiu  clfe  tideic6 

miXnt.ii«.natiluntBat.m^U^ 

ni  ex quo.ff.de uulg.5t  pup.mbftl.^laicniquc  San 

tcidu.ffdepeciU.lega«iDcc.mconfxj.nu.J.m^ 

in  conf.48  imu.4-  at  in  c<>ol.sS4.  nu.8.& 

nu.8.atq,  Soc.iunan  conl.i.nu.i jm^. J.  Pic.^  f 

tia.S.Titia  cum  nuberet,  nu.  J.uerf  Scraoodgcidedi. 
ff.de  lcg.i.5c  Dcc.in  conl.24.nu.54.c12m  ‘'9.  “oiu-j. 

.7^A“nurXu.tocnfia,tc^ 
comeautAin  tenet  opui.Batr  Aicx.  quipluta^o» 


Digittod  t ' \ 


I)e  probationib.  Conci  DCCLXX VI-  ai 


• reimin  con#z4.nu.rf.vol.?.&  in  conf.y  5-  nu.  15-  voJ. 
».  5,icitafchab«*communisdoftoranil€ntentiai  per 
" Jjb co.ff.de  fidcicommiir.&I.  hxrcditasadSarium. 
ftdchaaredib.inftit.vttcftaturRip.qui  plures  alios 
etiam  norainatimrtfertind.bCcnrar.num.  i66.6c 
Alc.inConf.i?8.nu.i.lib.p. 

Vcriim  ex  dccIarationibm,<jtuf  infii  dicemus,  fa- 
cile colligi  potent  coacrahoiuin  rcfucatio,&  noflio- 
'ramcon&maho. 

xS  Primo  kacpclimltandacft  illa  conicdura.fvt  ex 
'Iblogiauaininenon  poflit elici  coniedura  volunta' 
ei$,q>  tcftacorviolacm aliquem  honorare;  qh  alia  cp* 
ieAutanonconcurrit.d.l.ab  co.C.dc  <idcic.Scd  cum 
-quis  geanamsed in  bonis  ipiius faa:Deditatis,&  edeur- 
fitconic^ura  >ranc  quidem  ex  grauaminc colligitur 
voluntaiteftatoris,vtvolucrirpcrcum,qucm  ita  gra- 
aiauir,honotarc;iuxt3  lcncentian>^aul.Cad.  in  conf 
a6)4ni.a.verr.nccobdat  illa  l.ab  eo.  toI.v 
< Secundo  limitabis, vt  hzc  conicclura  locum  non 
Jip  ha  bea  t,tqua  ndo  quis  grauatur  przfta  re  certa  m qua- 
tiutem  in  genere, vel  rem, qug  non  dt  in  p.itntno»io 
acftatoris.namcxhoconcrcnon  intclligirurquis  ho- 
norams.itaintclligicd.l.  ab  eo.  Qarilfimus  Mantica 
rpbi  fuprd.nu.  i 3 . vcrf.itcm  hxc  coni  edura , per  ra  tio- 
nemquam  ibi  adducit,  vbiaiam  refert  itaincdligc- 
lem  Arcr.ind.l.Ccotur.nu.i  j.in  fi.&  Ruin.  in  conf. 
1 1 i.rui.9.vol.i..Paul.Caftr.ind.conf.a6/.nu.55.  vol.i. 
6c  alios, vt  ibi  per  cum. 

Tertio lihiita, VI  luce  coicdura  h6at  locum  Ci  pta- 
ao  cedant  verba  cnunciatiua,tquz.pfc  non  liilHciat  ad 
inducendum  fddcommiQuin.  nam  li  grauamenet 
iniundu  fir, perinde  dl,ac  fi  reflator  cxprcrscci,qua 
grauauitrcliquiflct.teflc  Bar.in  l.cum  in  talc.§.inrer- 
dfi.ff.de  pccu.lcga.3t  fcq.Alcx.quialiosrercrr,  & di- 
* cit”c6em  efle  lententia  in  conf  64. nu.4.vol.  5. ad  hxc 
tamen  eundem  Mant.  confulas  vhi  fupra  • vbi  latius 
hxc  omnia  dodiJliine  declarat,  ad  quem  mcrcijcio. 

Ncqucillacoiedura  inducendi  tidcicoinmilVuin 
2t  negligenda  cfl , f quando  nedum  fauorc  illorum  de 
agnatione  eflet  prohibita  alienatio,  led  etiam  etlciu 
politi  in  conditionc.nam  tunccenlcturindudum  li- 
dcicommilTum  fimplex,  6c  abiblutuin;  ita  fuit  coiiil- 
tum  a Ruin.in  coni.  1 24.  poftnu.4.  verf  & quainuis 
cxhoc.voI.aAinconf  loS.fubnu.  14.  vcrf.necprx- 
miffis  obflat.d.vol.a.licet  ibialiapodcrctjvitra  illud, 
qu6d  fint  politi  in  conditione. 

32  Hxc  quoq.  in  poflrcmis  non  cfl  habcndi^tnl  pro- 
hibita al  icnatione  > vt  bona  conferuentur  inter  infli* 
tutos defceudentcs.iUi  pcrfideicommillum  (impicx 
cenfentut  vocati , quando  alius  Ipcciariintn  calUin 
alicnationiscflvocatustvc  inquit  Ruin.indbni'.  122. 
nu.2.vctf.3chocex  pluribus.vol.  2. 

0.J  Amplius  reflator  1 6 prohibuerit  diuilion^m  inrcr 
ipfosdcfamiliajecnfcturinduxiffcfidcicommjfTuin: 
vt  air  Gozad.in  conf-5  x-nu- 3 -quod.  Se.  probafle  viiiis 
cftRui-inS.nuciatio,&xl-hoc  cdido-fl-dcopcr.nou. 
nunc.nu.ipp.vcrfdiccbatur  tamen  pontrarium. 

X4  (^in,3c  li  extranei  h^disfiqflitutioncm  iiucrdi- 
xerit  reflator,  tunc  voluiffc  inducere  fldacommilsu 
afleruit  Gozad-in  d.conf.  5 2.nu.4. 

JRurfus,  3c  ex  illa  potconiedura  colligi,  nam  & n 
verba  enundariun  futuri euentus  non  induedt  legati 
(01  fidcicommiin  dilpoGtioncm.l.lulianus.  S.cxhis 
35  verbis.vbj  Bar.ff.de Icg. 3 . t th  li  illa  verba  dirigantur 
ad  filio$,vcl  nepotcsinduccnt.de  filijs  cfl  coiucxf.  in 
l.vnuexfamiJia.§.vit.ft'.dclcg.2.de  nepotibus  habe- 
niusinl.fidcic6mifr*-l^-haEC  vcrba.ff.de  lcg.3.  vtinli- 
gniterctdixirRom.in  ling.154.incip.gdli  reflator. 

Sed  aunquam  conic^urasomncsrcccnlercpohc, 
cxqiribuscficiturlideicoinmirsum.hascx  vari)$tuin 
pcofittntiudj^fmn  etiam  conlulcntium  monumentis 
ynul^fqj  p icfibicligcrc  poterit;  prxfertim  a Mat. 
30  nalide  coiKC.  vlt.  vol.pluxibusiolocis  a Dccian. 


inconf33-nu.-88.&  infd.vol.i.3tinconf.4i.nu.68. 
&infra  covolXjuid.Pap.inq.4(59.  przfettim  d G.ibr. 
iib.4.commun.cOnduftit.  de  Gdcicominff.concliif. 
p.vbi  plurimas  in  medium  affcrr,3c  explicat.  3ci  lex* 
ccntisalijs, quos  enumerare  longum  elscc. 

CO'NCLysiO  DCCLXXyi. 
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A IC  G V M E N T V M. 

Fidcicoramiflb  renunciicum  an  probetur 
per  fimplicenultuinonem . 

1 FiJricommiJo  rtrtftMciatum  non  probatur  ptr  Jtmplictm 
diu^iontm.ConCr.nu,  2. 

3 PidcitonjimJfo  rrnuncJaiunt probatur, quando  vnmtx fi- 

dtitormmJSarijs  filios  haberet , ir  alius  nuUot. 

4 P sdescomrnijp}  renunciatum per  Jimpiseedimfionem  pro- 

batur etsamji diflum  fu, non  uenire  contra  diui/sone. 

5 PideKomrmjfo  ressuHcsatum  probatur  per  dtutfionern  etia- 

Ji ineUuipone diiiien)  fit,  qsudsosus  alteri rewitUt  su- 
ra,quee habet, uti  habere  iperat . 

6 Psdeteoiwnsjfonnliuatuin  per  diuifionevt fimflicsterpro- 

balur-,ettawJhndiusfioiu  dt^um fit , quod  unus  alten 
rewsttebat  mdifinsU  otunia  fibs  ex  tejlaimnto  retina. 

7 Fideicottmifio  renuueiatusn  probatur  per fimplicetn  dtui- 

fiouc»7,etiap>ifi portiones  ajjign,u/t  fuertnt Ubera. 

S Psdekommsffo P fiwpUce  dtutfionem  renuciaUtm ^pbatur, 
etsasnfi  dtufio,ueltrdfa£Uo  fal7a fuerit  ex  certa fcietia. 
9 Psdticorrrmsfib  renunciatum  non  prob.it ur  ptr  Jimplicem 
dtuifiontvt,nifi  dsuidetes  ultra  tllud,  quod promifeunt 
nonutnire  contra  diuifionr,appofuirint  uerba  prpgnd- 
tia,ixlnta.Intellipt,ut  num.  10. 

1 r Pidticommtjum  futuru  tunc  non prafumitisr  rcmiJSum, 

quando  uerba  ampla,  ijprpgnaatia  reftrsngtmt  fi  ad 
tempus pretfim  tempore  dtutfioms , ijr  renunciationii. 
IZ  Pideieom/nifiuw  fiefiet  purum,uel purificatum  tempore 
diuifionii/tujdem  tempore  ueniretin  diuifione,  (2 pra- 
f umentur  nmijfum. 

1 5 ptdticommijffiius  prafumitur inter  dissidentes  remifium 
quando  dtiJuw  fi, quod pojfint  dt  rebus fic  diuifit  face- 
re prout  uoluersnt  . 

1 4 PideKommsJfum  remijfum preefumitur , quando  diilum 
eji,qutid  de  essicliune  teneantur  unus  alteri. 
Pjdetcommsjfo  reuunciatumaon  probatur  per  fimplicem 
disitjionem, tribus  concisrrentu>us,quitibt  usdt. 
idPidsicotnmiJfi  ius  remifium  prafumstur,quddo  fideicom- 
mfiarius  confinjit  alte  nationi  faifttper  grauatum. 
l"j  Pideicomfiorenunciatu  probatur  per  fimpiteem  diuifio- 
fieT/t,qndtuidentespromifii[fintpartesJic  distifas  ratas ^ 
fj  gratas  habere, ij perpetuo  atttnderefij  oifiruart. 

■ Fideicommiffo’'^?»^® 

plicediuilionc.cx  I.cupater./.hfrcditatc.ff.dclcg.a. 
vtdocuicBarr. in l.qui Romx.^.duofratKs.in  t.q.in 
fi.ff.de  vab.oblig.  & tenet  Alb.in  conf.  74.  idem  rn- 
dit  Bal.in  conf  ^67.1implcx  diuiGo.vol.  4-  & in  conf 
440.fa^um  proponitur.nu.  i.&  fcq  vol.  3 .cui  accolit 
Roin.incoiif403.4)dccilionc.nu.t.id6  voluit  Alex, 
iu  conf  38.vilbthcinatc.n.7.vol.y.3cin  confxi.vifo 
c6promilso.nu.4.vol.5  .&  in  cof  40.  liipcr  primo,  nu- 
**  ^.vol.4.gopinioucmdicitelse**magisc6iicrappio- 
batd  & m conf  20il.pondcr.1tis  narratis,  nu.  4.  vbi  dc 
coi  dicit. vol.6.ncc  hoc  idem  piobauit  Parif  in  conf 
5 s.nu.  1 3 . vof2.ncc  ab  hac  rccclfit  lententia  Ruin.  in 
<onf  1 37.nu.4.&  5 .V0I.2.&  in  coni!  i ;9.nu.y  .co.  vol. 
2 &in'conf  i47.nu.JS.vol.2.Grat.  etiam  in  conf  60. 
pertotum.vol.i.atq,Gozad.in  conl.jt'.  nu.i  3. 

2 Contrariam  raincntvf  probare  Icntcntiam  libi  ip- 
le  contrarius  AJexan  conl!62.in  ca,3c  lite  inter  Chri- 
Rophotu,3cio>n<4'Vcrf  3<pr^upponitur.i)b.7.quain 

cuain 


lofephi 

etiam  ircrum  comprobaiiitln  conf.ioo.  nu.  n.  vcrf. 

* lenio  prmcip;>ii  mndaincto.  eo.  Iib.7.ncc  conrentus 
hanc^cmelacq,-  icetum  coDfirinallci  eandem  rcrcio 
approbpuifiQconC6c.nujdib.».vidcrintigjtur  Ale- 
xandri allcclar  vt  eum  a manifefta  fententiaru  repu- 
gnantia tueri  polfinr;nam  fepenuinctofpcingftislu 
criivr  plurimi  a{iicor.fulcrcs,modoait,modoncgat. 

j Priorem  igitur  Icqucndo  opinioaem,tcam  decla- 
rare potciisjvr  eo  magis  procedat, qn  vntisex  fidcieS 
mifl'aiiisfilioshal»crcr,5c  alius  nuPos,  vtioquit  Dee. 
jn  corir4v5 .nu. io./< retulit  Aib . in  d.conf 74.nu.  lo. 

E.uidcm  ampiiabistveadeo  vera  fit,  vr  aUctciui  c6 
trarium  incumbat  onus  probandi;  vt  in  limili  rerpu- 
dit  Curr.fcn.in  c<5nf  7i.in  prin.de  Dee.  in  conni.397. 
col.i.vt  refert  idem  Alb.in  d.coni'.74.uu.  iz. 

4 Secundo amplia,rtIoc& habeat, i etiam  fi  dichun 
/it.non  vcnirccontradiuifionC  vtobfcruauitBarr.in 
d.§.duofracres,in  t.q.iScibi  c^tcri.idem  voluit  Bal.in 
d.l.  eu  pater,  §.  hfdiraccm.fF.de Icg.t.Sc  in  l.qui  cura 
tutorib.fl.de  tranfad.de  in  Itret  fratics.col.  i .in  fi.vbi 
etiam  Callrcr.col.vlt.fF.de  pad.de  in  conf.  i S.nobilis 
vir  Vanncs.nu.i.vcrf.c6rrarium.vol.  j.fic  placuit  de 
Alcx.ind.  confzos  nu.4.  vbinonmiIliscorrobor.it. 
lib.6.dc  idem  BaI.inconFS4.rcsprohibira.nu.t.  vol. 
i.Rui.ind.cdlit  j8.nu.5.dein  d.c6f.i47.nu.i vol.z. 

* Gozad.ind.conf.}6.nu.tr.po(hcm6hanc'c6mun2 
etieopinionem  dixit  in  conf.zS7.licctipfecontrariu 
fcntiat.de  idd  erit  etjam.fi  didum  fit  in  perpetuu  non 
venire  contra  diuiffoncin.vt  dccidir.de  multos  refen 
Bocr.in  dee.  i47.nu.p.  cum  fcq.atq, etiam  adicdu  fit 
nullo  modo:vt  rcfpodit  Rui.in  d.conf.7Z.n. 4.  vol. 5. 

5 Tertio  velim  amplics,t  etiam  fi  didum  fit  in  diui- 
fione,Q>  vnus  alteri  rcmittitiUra,quxhct,vci  habere 
fperanvtcxplicauitBar.ind.l.q  Rom^,i).duo  fratres 
in  6.q.nu.  t9.fF.de  vab.obl.dcibi  exteri  feribentes,  7 
etiam  placuitCurt.iun.in  conFzj.nu.i.dt  leq.incoF 
5 z.^ft  nu.  r vaf.facio  igitur  in  terminis  nofbis  c6- 
cluf.ijcc  latuit  Atct.in  conf44.nu.7.dc  fcq. 

6 Quarto  ampliafctiam  fi  in  diuifionc  didum  cfler, 
m vnus  alteri  rcinitrebat  indennite  omnia  fibi  ex  te 
itametordida.  vtnot.Bar.in  d./aluo  fratres,  in  q.  y. 
nu.  I s.cui  adhxfit  BaLin  tit.cdfl.fcud.imp.  Loth.n.7. 

7 Quinto  am  pl  iada  eft,+ eti3  fi  poniones  alFignat;  fiic 
rinrlibcrx  tcftc  Rui.in  c0nt.9p.nu.  10.  &fcq.vol.4. 

8 Sexto  poteris  ampliare, ctiamfidiuifio,  f vel  tran- 
fadio  Fida  flicritex  certa  feientia:  vt  voluit  Bocr.in 
d.dccif  147.  num.4. 

Hanc  eandem  concIuf.limitabis,vt  non  procedat, 
nifi  diuidentes  vllra  illud, g>  promiferint  non  venite 

9 contra  diuifion£,tappofucrint  verba  pgnantia,dt  la- 
ta,vt  (i  dixiircnt.gi  de  rebus  diui  fis, in  pperuii  alter  ab 
altero  quicquJ  petere  non  poflet  aliqua  ratione , vel 
iurc.vcl  ca,qux  dici,aut  excogitari  polTu  de  iurc , vel 
de  fado.tfic  enim  pr^fuppofita  feientia  fidcicomiflj, 
jplumunturdiuidcntcsvoluiflcrenunciare  fiddeom- 
miffo-ira  tradidit  Io5.  And.in  addic.adSpcc.in  tit.de 
tcfla.nu.  i7.vctf.  fcd  quid  fi  fidcicomifTarius.  in  litcra 
F.lup  vcrb.if.fi.qucrcfert,&fequirurCur.iun.  in  cdf. 
49.n.  1 z.poft  vcrf.aggrcdior  igitur  rcgula.Dcc.in  c6f. 
287.111  ciuitaccPlaccniix.n.  16.&  in  conF86.vilb  pu- 
do.nu.4.pcrtot.ScinconF34y.vifishit,nu.  z.  & ).& 

* Io. Andr.lciucntiam*cditer ab  omnibuscllc  recepta, 
nuUumqj  ab  eo diflentirc  dixit  Paris.in  conf.  71 . nu. 
7.  vbi  multos  allega.  VoI.  ?.quicquidfenfcrit  Dcc.in 

" conf.295.nu.  17.  vbiait*co(nmuncincfFccontTa  Io. 
Aud.qucm  rcfat,&  rcfdlit  idem  Paris. vbi  fup.  nu.^ 

10  Hac  limitationem  intclligcs.t&fublimitabis,  nifi 
feientia  nun  probare;ur,vt  ait  Bart.in  d.S.duo  fratres, 
in  3 q.niM ; qucinicfcit,& fcq.Gozad.in confli. 45. 
nu.i7.&  Riiin.ind.conf.ij7.nu.i  5.V0I.2. 

Prsteicu  fublimita,ni(i  verba  ampla,St  fgnStiare- 
fhingantfead  t^spncfensrpcdiuifioniStiSc  renuncia* 

^ 1 tionis,tnon.n.  tunc  ptacfuiuitur  rcimiluni  iideicom  • 
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mifsfi  futura, audorc.Ang.in  c6Fz87^l.2.Cama.in 
conf.  io8.col.vlt.Cor.inc6f.?;9.col.vlr.  vol.  i.  Batb.« 
in  c6f  48.nu.  1 4«&  fco.  vol.  1 . Dcc.in  conf.8<5.  vifo  pfl- 
do,pofl  nu.4.vcrf.(cd  tamen  his  non  obfi.intibus , de 
-in  conF4ps.vifoeIcganti  conf.poft  nu.17. 

IZ  Secundo  limitabis , t nifi  fidcicomifsu  eflet  fHuC, 
vel  purificatu  rpcdiuiuonis  cteniiiitpediuifionisue 
niretindiuifionc  Se  prcfumercturranifTum.vtdccU 
tat  Paul.CafIr.in  d.§.duo frarres.col.  3.  vbi  Raph.  de 
Alcx.col.p.&idem  Alcx.in confi io.nu.t  1.V0I.7.  ; • 

X3  Tertio  velim  limites,  nifididafitttqidiuidcates 
polFint  de  rebus  fic  diuifis  facere, prout  voLucrint.tuc 
profedoprxfumitur  inter  cos  remiflum  iusfidcieb- 
milTl:tcfie  Ale.in  c6f.dz.n.4.li.7*  vtde  declarat  Ang. 
in  d.S.duo  ftatrestin  $.q.  Paris  incdf4<$.nu.23.voLi. 
& icoF7t.n.6.vol.3.&  Rui.TcSFitj.n. io.de ii.vola. 

14  Qu.in6limitadtcft>t nifi  dida  fit,  qidccuidione 
teneant  vnus  aitcii:  tunc  nempe  prxfumitur  fidcico* 
milium  remiflum:  vt  tradidere  Alex,  in  conf.  z i.vifb 
c6promiflb.nu.d.5cfeq.vo1.s.vrerq;Curt.fcn.5c  iun.  i 
ille  in  conf.64.col.antcp.hic  in  conf  49.nu.  i|. 

1 5 Quinto  limita,  t vr  conclufio  non  procedattribus 
concurrentibus, uicfl, feientia  tcftamcnri , dequod  fi- 
deicommifluin  efletrcciprocum, dequod  in  diuifio* 
ne  fit  rcnunciatum  iuribus  furaris: vr  refpondit  Socy. 
iun.inconf  1 td.nu.so.vcrfhisita  pofitis.vol.  i. 

16  Sexto  limitabis,  fvtprxfupiaf  remiflum  iusfidd* 
cominitii,  quando  fidcicommiflarius  confenfit  alie- 
nationi fadx  per  grauatum.vt  notauit  Alcx.in  conf. 
S.vifo  themate, num.6.  vol.  5. 

17  Septimo  loco  velim  limites  , <}uando  diuidcntdt 
promififlent  partes  fic  diuifas  raras,  de  graus  habere, 
de  perpetub  attcndcrc,dc  obferuate:  vt  cenfuit  Rui.in 
conf.  1 i9.num.z  i.citca  fi.  vol.  z. 

Sed  ccce  du  hxc  prx  manibus  habemus,  hace^;  ma 
teris  pleni  jafeq  ex  inflirato  noftio  conamunoccur- 
rit  nobis  forte  fortuna  GabriclisciurdC  argumetiad 
vngue  explicata  conclufio, q vltcrius  ,pgredicndi  no 
bis  inopinantibus  occafiondprxripuit.  Hicigif  finC 
huicconclufioniimpon3,fipriuslcdoreiiludadmo 

nucro.vt  G abriel.adcat , q pluribus  tfi  a m pliatiqnib. 
tum  limitationib.  contrarioru  refutationib.  3e  dido- 
ru  confirmationib.atq;  diftindionibus  id  argumenti 

fenus  vberrimi  cxplicauit  in  cdmu.conclu(.iib.4.de 
dcic5  c6cl.  i.nos  interca  ad  vlteriora  dcfccdcmus. 

e O e L rs  10  DCCLXXVIL 

'argvmentvm. 

Fideicoilimiffarius  agens  ad  fidcicomiflum 
an  teneatur  probare  bona  petita  fuilTe  in 
bonis  ccftatoris  fideicomirsii  relinquetis. 

SVMMARIVM. 
t FidtUommJfariut ^ent  ad  Jtdtuormm^um , an  tenetur 
Inna  petita  fuiJiT in  bomt  tefiatoris  jSdeitomnjiJuni 
rtlinquentit  probare. 

2 F ideieommijptrio  agenti  contra  bartdem  grauati  fnffieit 
probarebonafuijferepertain  bareditatt . 

3 T eftator  pra/umitur  dominut  eorum, qua pojjidehat  tem- 
pore mortii  Jua . Contr.nu.4.Contit.nu.^.  ^ 7. 

6 Hara  non  poteji  aBegare  tui^itudinem  defuniH  fuiast- 
Horis, neque  dicere  eum  aliena  bona  pojledijji. 

8 Fojfejjio  iunior  prafumiturelandetiina, 

9 Qtta  tejlator  tenuit  plena  pojfejjiont  tempore  eim  mortis 
pra/umuntur  futjft  fua  propria,nifieontrarium  pro- 
betur. 

1 o Fideicommijfarius,  qui  agit  ad  JUticommiJfum , non  te- 
netur probare  Inna  petita  JuiJJe  in  bonis  tejlatorit  ji- 
deicommijfum  relinquentis, quando  tertius  pojfejfor  c6- 
tuntus  confiteretur  dUia  bona  fuijjiin  bonis  tejiatorit 

fideicommittent»,  * 
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1 c^tflum  tenet  probirefboni  petita  fuiflc  in  bonis 
tefbtohs  fidcic6mifKiin  rdinq^uitis;  ita  Bal.  in  conf 
*4-to  ptohibitz, cir.fi  io  conf.Sp-D.Thomas  Afma- 
lius-lib.  I . dc  in  conf.  a.  in  ca  Bafilii.  lib.4.  cui  acccdtr 
Faudc  Callr.in  coof.  94.  ClarG  cft  in  iute.  in  vit.  du- 
bio Jc  in  conf.  loa.  videndu  cIlprimodeipIbAlati- 
eo.col.a  jnte  mcd.vol.i.(ic  it  Aret,  in  conf  i lo.col. 
pen.pofi  tned.vetffeddatocp  probaretur.  id£  voluit 
AIcji.in  confi.8a.col.  vit.nu.i  4.lib.a.  dc  in  conf  1 }g. 
col-3  .ciica  mcd.  nu.S  .lib.6.  hoc  idem  tradidere  non. 
nulli  aliiconfulntcs,vt  Crau.in  conf  6 1 .num.6.&  ia 
cen3i5.nu.r.lateNat.inc6faooadfi.Roll.i  Valle, 
in  conf  46.no.  io.vol.3.  B.imi.iun.in  conf  1;.  nu.44. 
lib.i.dt  id€  Rol  Ji  Val.in  cfif  as.nu.a.  hb.  i.&  in  cofi. 
« i.nu.  I j.lib.a.Czph.incbf  j(6.nu.3  s.lib.3.vbi  dicit 
a t fufficete  fideiebiniflatioagenti  cfitra  herede  graua 
ti  ^barcbona  fui  Ile  repcttainhfditate.Burfin  conf. 
^.nu.a.lib.t.  LicelI.Gallia.inl.c£iurio,nu.s6.circa 
0.vcrf  ad  <v  ofiendendu.ff.de  vuigAc  pup.ijfdcaccc- 
ilit  Mant.de  conie.vlt.volun.lib.7.tit.6.nu.3. 
Condufionem  hancitaaniplijabi.s.vtciiamratis 
J StprobarclbLampofrcinoncmtefiatoriSit^a coru, 
qoa  polCdebat  tcAatot  tempore  mones  fii*  ptarlumi 
turdominusauclorcBal.inconC /52. in  fijib.i.cui 
adbxrct  Cuid.Papjn  decif44a. 

'4  Comta  tamen  fterittidem  Bal.  in  conf  3.  lib.4.  vt 

& voluit  Ang-in  c6f  2 ip.vol.a.  idem  probamt  Paul. 
Caftr.inconf.94.in  vlt.dub  li.i.  quod S placuit Cra. 
30  conf6  i.tuad. quibus  in  locisifii  audores  cxiBima 
nete  probandum  eflc  dominium  tcfla  toris. 

. Hxctndideiirio  lic  pbttolli.  nam  .tut  agit  contra 
hxrcdcmgtauattimoncrefldeicoinmilTuatitcontra 
5 caqaneum  poQcflbrcm.t  Priori  cafu  fatiscfl  pmbarc 
MlTeirioncmtellatoris.daiutcnim  fidcicommiflaria 
haueditatis petitio  inucntaapixtoic  adinflat  peti- 
tionis hatcditatisciuiltsiquz  dat  faatredi.dt  hzc  cius 
naturam  imitatur.l.  i.dc  a,Salc6dci£.hric.pcii.dt  fa- 
tiscft.qtfideiccMiimillanus  probet  icm  fuiflc  in  h*rc 
dnarcrcpcitamadctiiideluntiopoirciram.l.  St  non 
trh.ff.de  petit.hancd.de  lefpondit  Aret,  in  confio;, 
in  3 dub.in  ptHudeniqiComprobaiiit  Ruin.in  confi. 
fa-nu-^n  fi.lib.dcin  hoccaiu  foquunt  Dod.qui  di- 
puntlu^cerc  ,pbare  feftatot£poacdiirc,uiiusratio 
i «fti 1 4a  bxresnon  put  allcgaretuipimdincm  defun- 
^ furaudotis-  ncq,dicetceum  abena  bona  poflcdif 
fc ; vt  teftaturftan.in  conf  ; i6.num.f.vcrf  nono  Ac 
Kol.d  Val.incbnfac.nu.o.vol.i.fcquitucMantical- 
llgfiaic  conic,vfcrolun.lib.7.diAaiu.t. 

PoilcciQre  caui  fi  quidem  aganif  cAtri  cattancG, 
floi  poffidd  IS Plbjstvditaod  pro  herede.'  «I  poireflb 
7 4«,.ti5t tunpadhnc  fioinpntitlidcicCiniflariahsrcdi- 
utispetitio , dc  fuii  4^ , ddeicoinrniflarmsprobet 
soni(uifrcin<bat|C|dicatsicpcttainAadcfunCto  pof- 
(filuq.drl.dc  non  tnecuuis ici  ratio,  veprarce  illam 
^}ta  in  tuperiori  ca^:  quia  curo  fit  aniicHijor  poflef 
doidcfuncti  ,^cius,qui  pro  hztcdc  polfidct  vel pof- 
I fcOotCiilU  przfcnur.t  cum  poflclfio  iunior  prolunu 
avclandcuinaJ.ciampotr1dctc.fldcac9.poir 
Si  vub  agatur  conn  a extranoun  pollidcntem  cu 
tiiuloduncqa  ddcicbniiflaria  hfccdiiaiis  petitio  n6 
cApetit  contra  polTidcmciu  cum  titulo,  fi^opiiscfl 
Tcm  vcndicarc  a polVcfIbrc.la.de  ini.  hzrediia  tis.  C. 
dc  pcrii-bacrc.de  l.tcgulatiteta:a  ll.fcq.fF.co.tit.  ncccf 
rcellpiobatcdcdhiOi  alioqui  obtinere  non  p& ; in 
hifqi  terminis  loquunt  Bal.  Ang.  Pau.Caflr.de  Oau. 
fupcacclati.icaclcglcccdiflinguitN.1t.  inconfaop. 
nfi>fincoolocc.qu£l'cquitMacz.in»iro.inmatcnfi- 
deic.q.6o.de  idc  voluit  Crau.in  conf  j 1 6.in  p-dub. 

Primo  limiu,  dc  tntclligc,  vtfuliiaat  ipli  tidsico- 
miflarioprobaicillabona  tcflatotcm  polkdifretpc 
.. j>  jimnuto-t  ^ ItsAacoi  tcoiut  picoa  polTclliaac 


tempore  cins  mortis  prxfuinuniur  fuilleruapropiix 
niliconirarium  piobciiir:  vtauCto.  ctf  BalJ.inconf 
;;  a.matcria  fcudo.in  fin.vol.  i.dc  Crati,  confdi  J'ub 
nu.6.dcinfra.locoopportuiiioridiccinus. 

Secundo  loco  I imitabis,  vi  illa  probabo  iid  requi- 
10  ratiir  quando  tertius  poflclfot  coiiucnius,  t coii  hte  - 
rct  diUa  bona  fuiflc  in  bonis  teflatons  hdcicominit 
tentisivt rcfpondit  Rimi.  lunJ.coiifa  ..nii~44.vcif 
nifltcttiusille  poflcfsor.  lib.  i.dcquandoefsemusin 
antiquis  probaicturpctfainam.vc  ait  lolcp.Ludo.in 
concluf  1 4.vcr.infcttut  «a.cuin  fcq. 
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A R G V M E N T V M. 

Fideiconnniflariue  agensad  (ideicomiirum 
quo  paflo  pofTit  probare  bona  clfe  in  bo 
nis  teftatoriSjillorumqueidcntitatem.'^' 
SVMMtARiyM. 

I "BcnambonisfniJiuftatoritprobaturptT 

uiluraiinaniiqnis.  . . , 

ConieBurd  prtfumjftiontnnMtiquisbjtbtntur  pn 

plenaprobatiome. 

3 Bonj  inhottii/uf^tte^storis  probsturptrfamamgiycb- 

murum  opiruoaem. 

4 Pamatn  antiquis pfobMt,  Ue«t alias  non  foUat pUnam  fi- 

drm  faetrt. 

5 Bona  in  bonis  futJfitfJiMris  probat prr  tefiimonium 

dtamdtiu. 

6 Probatio ptr  ttflit  de  auditu  tA‘orbitatUt(y’  contra  rtr 

pulsi  iuriuis;  qua  concurrere  debeant, vt  tejUi  de  audi- 
tu probent, remrfiiut. 

7 BonamboniifuijfeUjUtorsi  probatur  ptr  verba  enuncU 

tiuapropteraUud em^a 4n  antiquis  umeo.  ? 

8 BonatHboniifutJftteJiatoritprabatunn  anttquihpfrUr. 

broi.ixjirtpturau  jfrv  » ’ ..  -i 

9 Bonainbonfi/uifit^aiorisnoproiiiJexin/ifoanhqut^ 

; trbpnoniifaiUi  per  ufiaportm-difituai  couturrtntib, . 

10  Publieianam  intentare  polttFi  aptntadfidtucnntiffuni, . 

II  PoJpjIioteBmorif  probatur  ea  tonfUtnto  appofiio  /«.i», 

firumnto  mptfoms  anftqmtus fit^loptrtefiatorerrK 
l i CoqfiitutuwpttobatpoJ^omrn  ^quandofipuus  in  anti- 
quityiteet nonprooeturaonftitMmtftn.tmnepofiUtre\ 

I ^GonPHtutoappqfiioin  imUrumeotn  anuqmtut  confici 
pntifiaiimmyjnuMamrbonaMqitdiuiimpfii  tiqfimr 
mtnUsAi^ea\(fi»torepoJeffd- 
xj^Bonqinbomtfuifir  ttdatarttprokniptremi  afiertiotiem, 
»nt*fii,Rqftqn?videmu.tS.tri6.ComtmfiMm>9M,^t 
i ^.Haree  reprqfintatperfimam  drfun/h». 


io*BonAip^niefudJfit^rtf^r^Mpepmm>*Uriri  abba 
rtdtbab/eSfi,ifi  qttobonadfefiq^ppt  reiibla 
ZiSomadmdimifione  obuentq  prpbju 

tnrv(infiHdtuifiomi\fipUinuri^fla(iprtm,^aiiM. 
Xi,Bonaatffi4tornrelid3a  inter  ipjqrdiutdeniit  pqfunipm 
barieteinMrumentodiuifioms  fad}ai^rbarfd<(tauj 
quaen,dejfgfui  barrdttarqs. 

Idmifabis  tribu*amodu,vtnu.ii,z^l^  2^. 
l6Bonambomifir^ettJlatQrii  prohaturtfecoi^ffiompar 
tiioduerjdm 

llBonorum  bareditariorefm  quantitas,  qualitas,  ac  eorum 
ajhmathfububla fidmbmijh,& refistuttomprobai f 
iuramUumsnliUmfidticomttujfarq  ,fibarttprauatuf 
omTtfideKomu/^noMconftctritinuentarium. 

28  Bonalocata  fiuffiim  bonis  ufiatorts  non  probatur  ptr  in 
firumcntstmheatiomifaPiaatefiatort. 
xq^PopJ/ioloeatortsprobatmrjtetdubiitTjbluerit  ptnfione. 

Bona  mbomspetpettfiatomnvtprobai per  (Jiunt  ubru, 

lamita- ' 


lofephi  Mafcardi 

Umkatur,  vtnum.ji'.  phal.omnino  vidSdtisin  cof.  iSO.mi.iS.&  ftq.li.i. 

32  Inteliellut  IJi  pattr.C.dt  aSiio.  tmpt-if  l.foltmnib.  C.dt  7 Tertio  amplia,  vt  id  quoq,  t licear  probari  per  ycf 

rtivtndtcat.  bacnunciatiuappaliudcmifla,  iri  antiquis  tn  /efiin  ' 

} i Bona  inbonisfuijj^ttflatoris probatur  tx eo,  quodprobu  fadorcccnti  noii  probent  inter  alias  perlbnas:  iuxta 

tum  fuerit  te/iaforent  aliquando  pojidijft  iUa  bona.  fnTam  gl.in  C.CUm  olim.in  vcrb.inftris,  & ibi  Dodo. 

J4  Qualtiai fimel appqfita prafumitur.  dcccnlib. Vt  idem  rcfcn  Nat.in  d.confij  t.mi.J. 

55  fimel  poffeditprafumitur,  & fimper  pofttapofiidijfi  8 Qiiarto  extendas,  vt  etiam  credatur  libris  t & fert- 

fiaUegtt.  ptu;is,quandofadueftantiquum,mquofaftoalix 

}6Probato  quod  tefiator aliquando poftederit,iy mox tiut  piobationesnon habentunvttcftatur  Anto. de Butr. 

JilqdnteOigitur probatum, quod itfiaior pcfsederit  tfqi  poft  Holt.in c.cum  caufam,fuper  gl.i. de  prob.tcAe 

ad  tempui  mortis.  cod.Nat.m  co.coniiaj  jnu.7. 

77  Extremis  probatis  media  intelliauntur  probata.  £t  licet  his  alijlq;  quos  mox  trademus,  modis  pro- 

3 S Probatio  qualibet fiueper  cor.fejponem  ,Jiue  perttftn,  vet  bef  bona  fiii  fle  in  bonis  tcftatoris:  no  tn  id  potent 

aliter  concludens  contra  baredes  tefiatoris probabit  etia  9 bari  ex  inftfof  antiquo  emptionis  fa6b:  p reftatorc, 
contra  quofeunq-,  alios  caufamabtis  babmtfr  non  folii  aliis  non  edeurtentibus,  au«ore  Soc.  in  cbf.Sp.nu.p. 

titula  vniuerftlsfed etiam fingulari.  vcrll3c  pro fundamcto.li. i.nifi  probet  vgditorC fiiii^ 

J9  Identitas  bonorum  debet  etiam  ah  eoprobari,qui  agit  ad  fcdnm, potuit  enim  resaiiena  vedi;  vtaitCra.iii  c6f. 

fidticommsfium.  j7.nu.j.&4.quaderelatc videnduseftCrot.c6rz4.  * 

40  Identitas  bonorum  probatur  exprimendo  nomen  feudi  Quod  th  fallit , vt  licet  ex  inflroanriquo  emptio- 

cum  duobus  confinibus.  Declaratur, vt  nu.^i.  nisfatfxper  teflatorem  ■nonprobenirdfiium,ficcf; 

41  Rerum  pluralitas  fiu fundorum  eiufdem  nomtnis,quem-  agens  ad  fldcicoinmiflum  non  pofl'>tobtinerc  interi 

admodum  nec perfhnarumprafumitur.  tandotci  vcndicationcm,adiuuabitur  triinrCtando 

Identitas  bonoru,ij  corporU  probat  ex  perfonis  babetiu  lopublicianamtcx  perfonadeilmflifquarlibicopctit 

44  Confinibus  mutatis  qutd Jit  articulandum  ,px probandis  probando  teftatorem  habuifle , quah  dominiu  rcrQ  ' 

remijjiue . fubieflarum  fidcicommiflb , hoc  eft  teflatbrcm  lia- 

45  Identitas  dicitur probatajiprohatum fit  nomen  fundi  cu  buiflctitulu  in  rebus  fubiedis  fideicommiflbd  nori 

duobus  confinibus.  Contrarium,  nu.46.  domino,  & res  illas  tcnuifl'e>&  ponTcdifle  bona  fide: 

‘Responfo  ^AnguiftoU Placentini, nu.i^7.  vt  poft  Barrdn  1. i.^.r.  & in  I.Cum  Tponfus,  §.  iscui.ff.  ' 

de  pubiicia-&  eundem  Bar.dc  alios  ini.  in  fideicom- 
C. . **pl‘Cafa  conclufio  nos  admo  miflaria  ft.adTreb.  traditNat.ind.confasj.nu.io. 

net,vt  eius  poftremam  partem  di  £t  ha;c  pertinet  ad  probandu  bona  ftiifse  in  bonis 

fcutiamtis:  Etenim  dicebamus  fideicbmiflariumqn  teftatoris  quoad  driium,quo  aut  ad  porsclTionem  te- 

agirad  ftdeicdmifsu  debere  ^barc  bona  petita  fuifle  1 1 flatoris  probabitur  polselfio,  t cx  coftituto  appolito 
inbonistcftbrisfideicomiflum  relinqueris,  illudcxa  ininftroemptionis  antitjuimsfaflopcrtcftatorem, 

minauimusdebcrcj)barc,tcliquucft  vidcrc,Quopa-  na  ex  conftituto  transfertolspofscflioinconftituta- 

^0  poflit  ^barc  bona  petita  fiii fle  in  bonis  teltoris.  rium  J.q>  meo  vbi  omnes  Oo A.  fF.de  aCq.  pofT.  Et  li- 

1 Fidcicommiflariusigif  agens  ,t  rei  vendicationc  cet  alias  requirat  probari  debere  conftituentcmpoA 

ad  bqna  pdifla,G  fumus  in  antiquis,rc61c  probabit  il  fedifle  tpc  contraaus  ad  hoc , vt  jpofltt  dici  tranfla  ta 

la  fuifle  in  bonistcflatoris,&  cad€  efle  bona,qu{  ftic  poflelfio  vigore  conftitutiifccundum  Ang.in  1.  quS-^ 

fut  per  fidcicdmiflumrelida,p  indicia, dc  conicftu-  uis,$.fi  conduffor.ft.de  acq.pofT.&  ibi_Alex.  in  fi. fe- 
ras, vt  inquit  Bal.in  auth.quas  aff  iones.  circa  fi.Cdc  quitut  adducens  alios  idi  fentientes:  tri  iftud  nopr^ 

facrofand.  ccclcf.  cui  accedit  Soc.  in  confixos-  nu.  ccdit.qn  fumusin  antiquis , nam  tunc  (ufHcit  conl^ 

lib.r.&Matc.  in  confixa  s-nu-s-dc  in  confizjS.  nu.s-  12  tutum,tlicet  non  probetur  conftituentem  tunepw 
quos  fcquitut.dc Mantica  de  conicd.vlf.volun.lib.  fiderc:vt  concludit  Soc.inconf.i87.col.4-vcrfitcrtjO 

2 7.tit.6.nu.s.Coni€durxenimtdcpr*(umptioncsha  probatur, nu.ix.  lib.x.  pcrrationcs,quasibradduciri 

benturpro  plena  probatione  in  antiquis, quia  Icxcft  quem  fequitur  Dee.  inconfijox.nu.ro.de  idC probat 

contenta  ili»probationibus,qux  haberi  poffunt.ex'  Nat.ind.cbfixjs.np.ii.vbiptoptercavultperinftra- 
cod.Naninrl-conf.xjs.nu.p.  cumalijsibid.rclatis.  1 J antiquitus  cbfcda  t pcrteftatort,  inMibusadcft  cS 

3 lfludampliabis,vf6tt  queat  probari  per  famam,  * ffitutu,  probari  bona»  de  quibuslnipiisinftris,  fuifle 

8c  c6cm  opin.vt  nuncupa  tim  cbfultus  mdit  Parlfi  in  a teftore  poncflra,hoc  ipfum  Jt  voluit  T iraq.  in  traft; 

cdfisa.nu.  5«;  voFj.icuifcfubfcripfitideManti.vbi  dciur.conft.poflcfiin  j.par.limit.i.nu.18  dcfcq.quo 

4 fup.  Fama  tnamqi  in  antiquis  probat,  licet  alias  n6>  etiam  in  loco  citat  aliud  conf.Socin.lib.j.coni;io6. 

fohtdipi€nSfidemftcerc;vtpcr  Alcx.inconf.ioi.in  col.r.vbidicit,dc  hoc  habere  locum  dtiam  quantum  r 

4.'dub.lib.7.dt  Ar«.'inconfij7  col.r.dcinconfiioj.  ad  tettium,ncdum  ad  conftituentem.  'ri.ct 

in  i.du^nu.rvSoc.Jtincdfixoj.nu.J.lib.i.Nat. ind.  Quinto pixtcrcapotcritprobtiri  brinafuifleit^iri 

cOf.X35.nu.6.atq,'C«phiinc5(.i  j7.nu.14.Alcx.  quo  X4nis  teftatoris  per  eiusaflfettiong  t >0  Kft6,  talia.fb)#- 
qucconfulasinconfiijf.nU.g.dcinfrav^}  ad  fi.vol.  naadcu  pertinererqn  fumusin  antiquis;  etfi  verb4af 
6.quo  in  locolati  explicat,  qn  fufficiai , dc  non  futfi-  fertiua  ipfius  teftatoris  eflent  incidenta , dc  pp  ahiid 
ciar ^batiopfiam3,&9>fufnciataficraitinC5fiii6.  prolata;itarnditNat.ind.c5fixjs.nu.ii.infi.dtml.‘  5 
nu.  5- vcrfiniidvidcndu.li.s.  Bal.  in  c5fi84.  resphibi-'  • r s feq.de  in  d.cdf.400.nu. 5.  NS  fi  teflatorf  viucret  noiv 
t^.nu.i.in  fin.de  conf.89.  D.Tho.Afraa  num.j.lib.r.  poflet  refricare  qonem  domini)  legatariis^  fai  fidei- 

Barba.in  cdf.8.1ib.x.&  in  cdfi  14.C0I.2.  & cofi  J7.li.  j.  cSmiflatijs , qa  is,i  quo  habeo  c5m  non  p6t  mihi  rc- 

Mant.c6f.xil.nu.l.Nat.inconfi  378.vb>lnllruitdc  ferre  q6ncmdnii,proptcrea,fpal!cgarctturpitudin5 

capitul3dis.Aret.inconCj7.nu.j.quosrefcn  cQ  ali)s  fu5:fccundum  gl.in  l.cum  res.in  verb.in  vacu3.C.dtf 

ad  idern  Marza.de  fidcicq.60.  verl.de  proba.autcm.  proba,  fi  igitur  defiindus hoc  non  peilTit , hatres  cti5, 

SccQdo  loco  ampliabis,vtZt  in  antiquis  poflTir  pro  idtquirepncfcntat  perfonam  defundi , vt  in  auth  de 

5 bari  tpcrtcflimoniu  dc  auditu  bona  mi  fle  inbonis  iurciur.  i morien.ptxft.inpnn.  non  poterit  contrauc 

tcftatons;pcrcaqua:adhocadducitAre.ind.c6f.J7.  nire.l.cumd  marte.Cdcrci  vcndic. 

nu.i.  & alferucrc  Nat.  & C?ph.  in  locisnupcr  relatis  17  Quod  tn  Bal.non  placuitf  in  conf.Sp.  D. Thom. 

^ poftcitatosabeis.Scdqihh»cpbatio  pcrtcflcsfdc  Afmariusnu.r.fie  J.lib.i.quornlococcnfuitnopro 

auditu  cftcxorbitas,dtcomrarcgulasiuris,fccundu  bari  bona  fuifle  inbonis  teftatoris  per  cius  afTcnio- 

Ara.  in  d.  conf,  104.  nu.x.  multa  idcirco  concurrere  n£  in  teft6,vel  iudicio,fed  oportere  hoc  aliunde  prp 

Opoitct  vt  tcftcs  de  auditu  piobwt,qu^iccenlct  Cae-  baiiudcm  cofitmauic  Aicxdn  conl.pd.nu.?.  vcrf.ncc  . 

. obit. 
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f)bA.cr/!.irr)gmm>lib.$.Subdirtn  Bald.  ineod.  loco» 
•i8 q>fircftaror  intcltamcritotdirpolucrit  dc  rc  ranq 
' propri.iihzrC5,quiadiiuohzccditatcm,non  pollcc di- 
cere tenatorcm  ftiiiTc  lireniitumdl  tcftator  iupcr  ilia 
aOcrtionc  fundamcnttiin  coaftitucrit  ad  probanda 
aliquam  intentionem, rcrca.quz  obleruataUintab 
,Accnr.in  d.l.cum  res,l‘up  vcrb.m  vacUSiCdc  proba, 
intclligimrcnim  hzc  Babopinioratioiictcrrij , noa 
anrcm  hxrediouta  Socfcn-in  conf.  jo.nu.s.li.4.Ripi 
in  l.fi  aliquam  rcm,nu.4i.  fF.dc.acq.polT.Guid.  Pap. 
q.272.cum  aliis  cumulate  addudisi  Carph.m  conii. 
j86.nu.2p.vfqucadnu.54.li'?- 
-9  Qjiodlimitaturtfccunducundcm  Bal.ind.conf. 
«9.nu.  7.  lib.  I. quando  lixrcs  non  fccilTct  innentariu, 
fccus  (ifccilTctSc  dc  boc  conflarer,  nam  cucaOerrio 
sedatoris  non  nocet  hzrcdi,,n  forte  res  hxrcdisa  at, 
vr  pet  Ef  l.  loco  prxcitato. 

20,  Sexto  ampliandum  c(l,vrperinuctariumt  ab  h® 
red  ibus  confedu  > in  quo  bona  4 tedarore  rei  i Aa  de- 
fcribuntur.probcturbona  fuifTcin  bonisicllarons:vc 
TefponditParil'inconf.4«.nutz.li.2.vcctiamtradidic 
Marzar.in  cpifom.tidcicom.q.54- 
ai  Seprimo  iniiipcr  ex  indrtimcnto  t diuiGonis fa^c 
inter  tedatorem  > & alium  probatur  bona  in  diiufio- 
ncobucnratedarori  ad  cttmfpcdarc.vt  confitlcndo 
ienfit  Rui.in  conf.40.nu.}.lib.4. 
aa  Idud ampliabis,  vt etiam  cxindfofdiuifionisfa- 
Q.7t  inter  haeredes,  tanqu.im  de  bonis  hzrcditanis,p- 
bari  poflintbonaa  rcd.itorcrcliCia  iuteriplbsdiui- 
dcntes.'iuxta  (cnter.riam  Alex,  in  conf.  1 5 2.111  prine. 
Ii.  7. 5(  podalios  abeo  citacostradidir  Marzar.  ind. 
cpirom.fidcicom  in  }'.  par.q.js. 
a 3 Limitabis,vt  fl  indiuifionetno  fiat  medo,  q>  diui 
dan!  can^  bona  hxrcditaria,  no  probabit  bona  diui- 
ia fuifTcin  bonis redatoris:  ritnhliifmttcddrjs,qdi- 
uidant  inter  fc  bona  c6>a,vcl  ea  polUdcant)  dicendG 
vr  bona  ipla  in  diiufipnibuscoprchcla^dt  ab  cis  pof- 
feda  pfumi  fuifTcl  bonis  p.itris,Scab  eo  pueuilVe,  md 
aliud condct,l.cius,& ibi  Bal.C.dcpatl. pot.vt  ervo 
luit  Marzar.pod  citatos  ab  eo  in  d.  q.58.  & in  cof.  1 9. 
24  Declarabis  ct,vt  ilU  pfumpiio  f h€at  toeu,  quo  ad 
bona  ,qpoindct filius  viucic  patre,  fic.n  loqui tcon- 
(cx.ind.i.citis.&  ibi  B.ild.&ppc.i,vtillapr*furnptio 
concludac,oportcT,pbarc,qi  mii  poflcdcrinripfa  bo- 
na viiicnte  prc,rcdc  Alex. inconf  171.1111.3.116.6. 

2f,  Limir.ibis  ptcrca,vtd.  prxfumptiof  fibi  locu  non 
vcdicctiitalimpliarcn-dcindiditiclc,  fcd  derattenii 
qualitas  pcribiiamm  , indiidria  filix,  5c  alia  Umoi,oc 
onusproliandi  idasqu.aiit.)tesincumbiralicganti,& 
agcnti;auclorc  B.tl-in  autii.ex  tclla.nu.p.  C.dc  colla. 
36:  Vltettus& 0^116  probarcliccbicbonatfuifrein 
bonis  icdaroriscx  confcinunc  partis  adiicrix.  vtcau 
• tfi  edab  Arvt.in  coof.to5.in  ^.dub.infi.itSconfedio 
emanata  fupcrdnior5clicfupiurcrcali  ,tk  in  indro 
diuifionis, plene  probat, etiamliabfcntcparicem.ana 
ucritrvtait  Rui.inconl'40.nu4-&  feq.l1b.4-dc  cofef- 
Ilonchxredis  ,.q'  bona  fuerint  in  bonis  tclTitoris , 
nocc-ttSt  fingulaii  fucccllbri  ciusctiartyi  ernanauc- 
litabfcntc  parte, confuluit  Arct.in  confi.?6.nit.5. 

17  Ampliabis  nono, fi  hxrcsgraiutustoncre  fideicd 
niilfinon  confecerit inuentariu  bonoru  hxteditario 
-zu,res,&  bona  hrditaria,6c  quatitu,5c  qualita$,aceo 
ru  zdifnatio  fubicda  fidcicdmiflo,  te  redoni  p iurm 
in  lucfidctcdmifTarij  ,pbabunt:vtfuitcofultui  Rui. 
'incdf.29.ntM  i.li.5.q>  Cc,pb.iuit  Plot.  in  l.tiqn.  S.26. 
nu.  2.&  fcq.C.  vn  vi  nifi,  vt  ille  ait,  tcdarorrciniferic 
beredi  confectionem  inuentarij.  id66r  voluit  Mac- 
5tar.in  d.cpito.fidcicin  2.p.arx].54.&  inconti.i9' 

2»  Ycriim  fi  quisper  indfm  t locationis  facie  a reda 
tote  probare  voluerit  bona  locata  fuifle  in  bonis  tc- 
6datoris,non  obtinebit,  non  enim  per  hoc  poterit  pro 
•’  bari  ,ficuti  diximus  de ioliitimcnto emptionis,  nili 
aliaconcuttant  y t placuit  5oc.in  coal>sp.nu.  i i-li.  i. 


19  Probabit  tn  podclTio  loca?oris4  nedu  .id  piu  .teju 

c6dtndons,fcdct.idpiudtv.iu  teriiiilicOduclor  folua 

ritpcfionc:  vttcdiscdmihi  IcKupIctilTnr.usRui.in 
cdii40.in  fi.lib  4 Se '5  cdJuctorc  p fblu  indfm  loca- 
tionis ^babii  pofleflio;  vt  aitSoc.in  d.cdl.Sp.np^tS. 

30  Minusquoq;ea  ,pbarc  potori  rt  pcrcflimi  libru.te 
dcB.tl.pillutcx.in  l.fi  pf.C.dc  ad.cmp.facittn  prx- 
lumptionc.t'trcflamrSoc.  indconf.Sv-  nu.i2.1ib.w 

31  Illud  aut  linmanduteflSc  inrclligcndu,vtlocu 
nohabcatiqn  non  apparet.q»  res  polita  ad  xftimu  fit 
pcraliQ  poflefla , vel  fit  alterius,  tunc.n.xdimu  tacic 

3 2 plenam  fide, na  illud,q’  hrind.l.fi  p.itcr,t  rpedimu^ 
no  ,pbctdnium,vcl  pollefl'ionc,pccdit  qn  alius  repe-’ 
rit  in  pofledione  rci,qa  hoc  puaict,  vt  n6plum.at  :ra 
ditio faciaraliaspfumitur  procdiinosOis  nificotr.y 
riuprobct.&  ficdctintclligi  l.folcmoib.C  dcreivc- 

di.vtnonlufftciatfolueTcpublicasfuiiclioncs.&  fle- 
nde in  ijdimoad  piob.ation6dnii,&  po(Vcflionis,qn 
ppparctdccotrario.q»  3liiiseddns>&  poflclTiralius, 
qnnon  .ipparcrdecontrario,edimu  probat  dnium, 
ii  pofledione:  vtdcclarai  Caft  in  d.l.  (i  patcr.Sc fcc]. 
Soc.  vbi  fup.  Se  l-itius  profcamf  idc  Soc.  oifmino  vi- 
dendus iiiconf.zoj.lib.i-  Se  comprobauit.N.it.in  d. 
conl.2j5.nu.14.his er addasRui.md  coni.  40._nu.’T. 
lib  4-  vbi  vult.qi  licet  liber .Tftimi  noprobctdnuini, 
vel  pollcllioncm  ad  f.iiiorem  eorum, qui  (unt  dclcri- 
pti,tfiprobaradcoru  p'.X!iidiciuin,vtibi  pcrcum. 

3 5 Qiun  er , & deciino  Ii  prob.iru  fit  tcllatore  t alion 
poflcdifle  bona,  vel  eorum  dnium  hnbuinc  (atiscrit 
fundataintcntio  ,q>  icftaror fuerit  potTeiror , vel  dns 
diftorum bonoru  \ li.p ad tps mortis,  fccun  l'i  Do-'i. 
in  I.fiocpollidcris.C.de  prob.oc  in  his  terminis  ridei- 
I commirti quaplures  conliilti  rclponderc  ' yi  A ret.  m 
d.conCiof.in  d.dub.in  pnn.Soc  in  d.conl  Sy.nu.18. 
io  fi.&  Nat.in  d.conl.2  ? s.mi.  1 S.Sc  feq.N  .1111  vt  dicit  ’ 

Panor.inc.acccdc.irib.col.  vlt.de  prmil.cuinamr.lio 

pofieflionis  fir  qd  accidcns.cu  requirat  anirni  defer- 
no.&  faCla  no  pixliuii.intiimo  fcincl  a ppofita qu.iU 
34tast  ptxluinaf.idcrte,pcr  e- vlt.de  ptudciip  3t  c.ll  for 
tCjdcelc. li.6.  ideoqui  kmel  poflcdit,  pridumitur Se 
35  fempertportea  poflcdifle  li  allcgarct,vtprxrcrg!o. 
poft  .\ng.Sc  Plac.in  d.l.fiuc  polTidctis  & ibi  et  Per.ft 
Dod.  voluerunt  f t -\rch-in  cpnmificcs,  7-q-  ••  de  idC 
Panor.inc.olim.il  2.C0I. i.dc  reflir.lptiTSr  et  .Me. in 
conf.i  jj,vifoproceflii,col.i.li.  i.ncciion  rir.aq.qiii 
complures  alios  cit.1t  in  tr.id  de  prxfcrip.  inverb.c6 
tinuciz.gl.t.vcrf.  iuioctiaminhoccafu.  ^ 

56  Qiicxico  magis  procedet  line  dubiof  hoc  ipbandi 
genus  bona  fiiilTc  in  bonis,fi  ,pbatu  fuerit  ncdii  tefla 
tor£  aliqn  poflcdifle , veru  et  poli  eius  morte  ipfiiw 
filios,Si  dcfccndcics;  qa  ,pbarocp  ala^n  pdficdcrit  te 
flator.  Se  mox  eius  filij  iiiteliigii  proSaru , <|*  reflator 
poflcdcni vlquc  ad  rps  mortiS  ,q.i  probatis  cxtYcmis 
37t  ‘^ifdia  imcllignnt  ,pbata ; talia  enmijfriiniiintcirc 
media, c^ali.i  pliimunf  cxtrcn\a;vt  habcitiuscx  l.ta- 
lis Idipriira-vevf  Ii  inarenas-Sc  ibigi.  Se  B.1I  ft-dclcg. 
x.St  l.fal  Se  11  §,folemus.ff.dc  h^f.infli.Se  in e.qa  sdt, 
& ibi  gl.28.dift.atq}gljn  c.p  tuas-in  vcrb.pfuniirudu. 
de  cond.appqf.cui  accedit  Barb-in  cof.  i S.lcripi  ii  elV, 
coi.  10.H.  i .quos  fcquit  Tiraq.  de  prxfin.  S,  i . in  verb. 
continuc)z.gl.5.  verf .idq; regulare,  eft,  St  in  rermints 
lioflrisfidcicommilTttiaclidccuntSoc.  ind.  conf. '^9. 
nu.iS.lib.i.atq;  Nat.in  d.conf.2J5. no.  ts.  cum  feq.' 

Necprxtcrmittamqjprxcipua  dignum  cft  obfet 
uatione  in  hac  materia  probadi  bona  fuilTc  in  bonis 
38  tcflatoris,q>  fcilicct  quxlibct  probatio  t flue  per  eo- 
fcirionem.liucpcrtcflcs,  vel  aliter  conc!udcns,c6tra 
hfredes  icflatoris , probabit  ctiaconn  a quofctmquor. 
lalioscaufam  ab  cis  habentes  non  lolii  titulo  vmnet- 
falitfcd  (tutulo  fingulari : vt  poft  Batt.  in  l.fi  (upera- 
tus.fF.de  pign.Sc  alios  ab  cis ciratostradidcrc  Atcc.in 
conf.36.nu. j .Soci.in  dxof.sp.  nu.i6.  in  fi.lib.  r.  Rui. 
iacoal.ia8mu.i9.1ib.a.Scind.coni-4o.r.uin.4.lib.4. 

. • . Ale. 


lofeplu 

Alc.inconL39.m>i  lib.  S.  Sc  CMU.in 
nednm  nocet  immediato  & nngulari  fucceflon , icd 
Omnibus  Hnttularibus  tucccfloribustetiam  mediatis» 
vtlciitiunt  Dod«qui  generaliter  loiiuunti&  id  aper- 
tius videntur  voIuiOcboc.ind.conliS^locprup.cita 
toCrauan  conr.29.nu.1A  Sylu.in  ./dUbnu^o. 

Kcqi  veto  UiiscfV  (quod  lcdu)on<Handucn)ei»q 
agit  ad  5dtficommifli)iu>  tinimmodo  probare  bona 
fui  (Tcin  bonis  tcftatoris  nam  praicr  hoc  debet  etiam 

^9  probare  bonorum  iduita(cm»tctcnimvt  probatio 
concludat  probanda  cA  identitas rci  • dcqiu  agitur» 
vnde  Ii  cominodaAi  nnhi  equuin.itqDc  miiuin  itinc 
redeccAcritiiacuraii  morte,  6c  id  probem  pcrccAcs* 
fcilioct  equum  morte  naturali  fuidc  mortuum»  nili 
probem  illuni  efle  eundem  equum » qui  mihi  fuerit 
commodarusdiiccumbam : ita  tradidere  Io.  And.de 
alii  in  e.  audiris,  de  pralcrip.  quod  & pobauit  Alex, 
in  conf  1 > 8.nu4*^dc  in  couf.leqnu.^.lib.i . 

40  Primo  iiaq,'prob.tbitur  identitas  bonorfi fexpei- 
mendo  nomc.i  Aindt  cti  duobus  conhnib.  quc.)J  mo 
dum  ad  dcmonftrandu  perlbnatn  debet  exprimi  no- 
men cum  duobusaccidSnbus; 3c  hoc  probato  dr  ftm 
datainrcnao.iuxu  lenccntiam  Bartin  bdcrnouUra- 
rto.in  prin.in  ?.q.  If.de  condi.  5c  dcmouAr, 

Qtiodprobadi  identitate  rci  genus  iic  cAaccipiS- 

41  du»vr  ii  vnicadcinontiratio  t fundi  cciia  Iit>uon  Iit 
nccctlc  apponere  alios  agros  contines . & viemos  ad 
derrondrandudeamduu)  B.ici-in  d I-  deinonlbano, 
locoiupracit.no.pcrcomcx.inl.cu  lcruo.S-vlt.tf.de 
concTahcmpt.de  Icq  Nar.indconlixjs.pqftuu.ti. 

\'ndc  U fandus  vocet  Itib  nomine  non  fatisfrequd 
tato  in  rcgit>iic,mqua  eU  fundus.lulHcirdcmontira- 
tioperiblu  noineiiabrqfaiia  probatione  confiniu: 
vt  eleganter  probat  Aree.ia  d.  conf.  1 6 ;.in  2.  dub.no 

4:cnim’prxtiimit  in  eadem  regione  pluralitas  t rerum 
feufimdorucuifdcin  uomtuts»  fuutinon  ptxfumic 
pluralitas pafunaiu  vt  ptrAicr.ibi.de Nai.poA  Ale. 
quem  citat  in  d.  coaff^j.nit.i  d.  de  conti  rinatcnam 
l)ccin  cin  prxTciitia.ln  9-no.  cxt.de  probat. 

Deinde  probabi e et  idcntiusbonorum » de  corpo* 

4;ium  ex  pcribnishibcntium,  t vt  conflat  ex  his  ,qux 
^ripHrBar.jn  tTa^.rcfliinonirbCol.6  vctl.hanc ean- 
dem rcm,dicit  enim  B.ir.  luteii^iim  ex  pertbnis  ha 
Ix^mium  adducimur,  vtdicamuseandcrcmclVc  nu- 
mero : & affert  exemplum  in  domino , qui  fcyphum 
aigcnteum  c6is  forinxamint , nl  G repehatur  penes 
CIUS  fa^nulum  pauperati  Icyphuc  jrgdicas  emlUcm 
cdisfbimxiprsfumiiurcnleidcmfcyphus,  n>li  con- 
trarium protiemr,  fic  in  propoiico  noflro  < G probaiG 
Gr,qi  (cflaror  poircdcrii  prxdia  in  tah  villa,  G deinde 
appaccatciiis  dcfcendcntcs  hxrcdct  fiios  poirediflc 
radia  in  eadem  villa,  prafuinScluin  ctic  ex  paionis 
abentiu  tn,qu6d  Gm  e.idcm  pr^dta.quz  vjucns  pof- 
iedit lefUtor : A ita  confuiuit  Nat.  in  d.conf.2j  5.0U. 
zy.perpraallcgaiam  Bar.deeiGoncm. 

44  Veruiri  fi  contigerit  fob  rerG  viciflimdinC.  A tem 
potu  varicratem  muratos»  A varj.itoscflccdHncs>qd 
articulari  A precari  dcbeat,docct  Bar.ind.l.dcmon- 
flracio.tn  Gprm.A  Aicr.in  d.conr.  io;.in  4.dub. 

4;  Prarcica  G probacuin  Gt  nomen  t fundi  cQ  duob. 
con  .mbus,faos  df  probau  id^itas  licet  alia  demon 
flratioGilnctadieda,quxrcpcnrcturfaira:  nam  illa 
vti  ex  abundanti  poGta  non  viuat  tefle,  Bano.in  dd. 
dcmonilrat.o.in  7-q  A Soc.in  d.conC  Sp.nu.  1 .lib.  i. 

46  AliamtnvF  requutusfentennamt  Alex,  in  conf. 
7?nu.7.in6.1ib.;.Ainconf38.nu.5.|ib,5.p^Cafl. 
qu6  citat  m I.in  tcftb»la  i-ff  dccOdit.Adcmonfl.vbi 
ait, quod  G fundo  dan  f int  quatuot  coHnes,  A proba- 
tum litiinos  conucnirci  alios  aOt  duos  nequaquam» 
g»  res  dubia  redderetur  propter  ^baiioncs  pares, nec 
dicipot«ru,dcn:iiaspobata;dc  mhoccalunonha- 
bcb.iJoc.irr  B«.  wdmom  d-l-dcnonO.  .nd-7.q. 

47  icdrfi  luncAJa.<h«m  CUtiOiiuus 


Mafeardi 

Anguiflbla  Placfrinuitn  ^f.dd.li.s.  quo  in  locotte- 
gatOlKiddiccre»ad^  Ajpx.cfi  allegar.  Erpratcrca  ■ 
oflendit  rationcicuiinnitilttr  Aicx.non  cflevcr3»qa 
a ex  vna  parte  conflat  dn^toie  propno,A  duob.  c6- 
niHus*AdCx  alia  probat,.'  taoscontincsexquacuor 
dilcordarc*ndpoimncdici  ^ptetioncs.nS  ex  vna  ptt. 
TcadcflprobationbTspiopiapIu.^qiiialrcra.AvItra 
djfcordantiasconGniufucflet  probandum»  ^ exeat 
alius  locus  habens  id£  nomen  • A q»  c>  duo  conGnes 
ex  illis  quacuor  conucniunt»vtdici  polUr  incerta  pto 
bacioob  probationes  porc$»vt  lacuuibi  per  cum. 

CO^CLFSIO  DCCLXX/X. 

ARGVMENTVM. 

Fideicommiflirius  , qui  vult  rem  alieiuram 
fubicdam  fideicommiflb  vcdicarc^,  quid 
probare  debeat. 

S y M AfA  R 1 V M. 

1 PidtUommijfsriut  rtm  alitnatam 

voknfrftftdietf9ydtktt  fnrck.trr  (7  acquirtn- 

t*m  bjhujfe  fcitntUm jidticommjp. 

a %Alkui%UQ  nt /ubitSl^ fidrieomtt^o  eti.tm fi  fit  ab 

rantf  inorati  nott  valet , auandavltra  fdtiedmijsum  • 
f/tet  t^refiaprobthitio  ttj latoris. 

J Litn avocatu  adfdeicb*mf\mnn6pofunt  rtuoeari bona 
aite/uta/ubtuia fidtteommtfsoy  alitnath futfiet fa> 

flaab  ignorati  ignoranftpoftunt  tH  diffi  vocati  arm 
adpiictU  reiaUtnatacomtra  attCHantem , vH  bareJem. 

4 Fidtiebm^sariOt^nprobaturJcufUuxMaJendtiSyvHemi 

lispottjiagtad  rteuperatiotttm  bonorum  alitnatormm. 

5 Quando  agitur  contra  Urtioipt^ujtaaufcunttrtmptom 

bonorum  fubuSlorum fidttcommfso  nuSa Jittxcuf  io 
contra  bona aUen.t»tts,vtifuorMmbandmm. 

6 Alunamjiueetus  bartdtt  cutb  nonfunt  JbitUMdo,p9taj^ 

ad  bona  aUOia:a  co/ra  tirtiot pojUftortt  in  fnbjtdtu^a 
ta  H Ignorantia  amborumf  aUtnantis^  ac^utrtnfu. 

' Fideicommiffariusjffi^t 

tam  fubicdf  am  Gdcicouimiflb  vendicare, debet  pro- 
bare .alienantem  A acquirentem  habuiflefcicnciairt 
Gdcicomiillira  colligitur  ex  l.vlt.  ^.vlt.  fl.de  leg.i.vt  . 
A in  hanc  fnlam  rndu  Alcx.in  conf.j.  vito  proceflu 
caufz  principalis.nu.  1 3 .verfd^  ita  efl.ltb.  3 quod  it 
ita  fefe  haberv  vidic  Soc.iun.  in  conf.  1 sp.nu.  1 9.  li-t^ 
GeqitcaflcruitCa:ph.inconr.393.nu.7S.A79.ii.M‘bi 
pofl  Dyn.  in  d.S.  vlc.  ait  aduocarum  debere  cflccao- 
tGiG  vciitbunaalicnata  recuperare, vtarticulet  A 
bet  fldcicommiin  rdcmiain,  hocqucfcquirurlmc^  * 
inl.Marcellus,S.rcsqtic.col.2.vcrli  Aaddc.ffadXre 
bdlia.A  Coru.io  conf  t ;;.nu.5dtb.  i. 

Verum  id  dcbei  intclligi,vt  opus  Gt  articulare , A 
probare  fci  entia  m amborum , non  vniustm , vt  poft 
Alcx.Aaliosdccrcuitbenar.Pcdcmon.  mdec.Tt.  vt 
dcel.irauit,A  nonnullos  alios  arulit  in  hanc  rem  lo* 
feph.Ludoii.in  conci.  i4.vcr.intemir  9 1 . 

Primum  omnifliimirandaefldilpoGtio  d.il>vlt.S. 

2 vlt.fl.de  Icg  2.  vt  no  habeat  Iocu,q>  valcaif  aJicnatio 
rci  fubicAa;  GdcicoiniiiiflbSr  ab  ignorate  fa  Aa  tgno 
rancipqn vitra GdcicoiniGum cfl'acxprcfl*a  ^hibtdo 
ceflatons;  nl  eocafu  ignorans  ignoranti  alienare  n6 
poflet,' vtrclponiuin  cltaGrar.  in  conf^pt.nu.  i;.cd 
fcqdi-1 . A ita  diremit  6cnat.Pcdcin.in  doicC7}.in  G. 

Prxtcrca  fccudo  loco  dcciarabis,q>  licet  a vocatis 

j t^d  Hdcicomifsu  nopodint  rcuoean  bona  alienata  » 
fubicAa  Gdcicommiflbiqa  alienatio  fuiflitt  faAa  ab 
ignocSccignorStuvt  Pauloamcdiccbamus, poflunc 
m didi  vocatiagercad  pretiu  rei  alienata;  cocra  alie 
l namcjVdhsredcvtaguQaduccJufflcU  *cditcrifed 

buuibu% 
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-bentib.m  d.l.vlt.§.  vlt  ff.de  lcg.2,  idc  fcnfit  cofuledo 
Kui.incCf.i  !0.n.i4.li.2.cui  accedit  Durrin  conf.ij. 
nu.7S-Ji.i.&  c6finnaiiiit!^fh.  in  n.  t67.li.f. 

Tertia  erit  hmirandiratiodirpolitioccin  d.  S.  vJr. 

4 i|f  quando  piatur  (cientia  t vel  alienantis, vcl  emg 
tis,  poflir  agi  ad  recuperationem  bonoumi  alicnato- 
niin : vt  ibidem  in  d.  S.vlr.  probatur , & cautum  cft  9 
Burf.in  conf48.mi.i-<Sc  r.verl.nccalitcrapibsadniic 
tcndosili.i.quod neciatuitSoc. iim.m conC.  i 

4.I1.1.&  vx)luitNcguIan.  in  rrad.de  pigm  pan$. 
inemb.j.nu.46.verf.&  iionobft.  « 

Ampliusquarto  declaranda  cft,  ^.quando  a^tu^ 

5 contra  Tertios  t poneffores  fcientcrcmprorcs  bono-' 
nim  fubicdonim  Hdcicoinmlfib.ntHlalHarcxiutlto^ 
contra  bona  alknaiuis.vel  fuorun)  haricdum .' qttod' 

■*magis  **commnnitcr  effc  rcccptubi  « fetibentibuS* 
afiimr  K.ol,d  Valleiin  con('9.nu,24.1i.  1 . Sc  in  cof.i  t . 
li.i.idcmconftituitScnat.Pcdcm.indcc.2.in  fi.qut'*’ 
busaddasBurr.inconf48.nu.p.lib.i.  > 

4 yitimo  loco  velim  dcclares<q>data  feriam  igno- 

rantia amborO , nihilominus  ptAlit  agi  ad  bona 
cata  contra  teniospofleffores  in  Cublidiu.qn  alienSs»- 
fiuc  eius  han-edes  non  effent  Iblucndo . tcfte  Caftr.dn ' 
coQf.94.Ciarum  eft  in  iure,num  1 .lib.a.  & Burf.in  d. 
coiff^s.  nu.  19.  Iib.  t.  & quamuisante  omnia  folcat 
fieri  excudioiauth-contra  togatus , vbi  Caftr.  num'.a?. 
Bal.nu.  ?.&  Corn.nu.  1 .C.ad"Trcbel.dicla  tamen  cx- 
cuffionon  fit,quandoconfiat  alienantem  nor. effc 

* Iblucndo;  vt  audoreft  Burfa.qui  dc  * communi  atte 
itatur  md.conf484Ki.io.lib.i.  -'J> 

COT^CLrSJO  DCCLXXX. 

AB.GVMENTV  M. 

Quo  patflo  probecur  hgredem  habuiffe  fidei 
commifli  fcienciara.  *■ 

iVMMARlVM. 

burtikm  babuijfi  tx  to probatur, 

. ^Mod  tonjittaturfi  bartdrmtx  ufti.  Contrar.nu.i. 

3 filynon  prafumuntur  babuilji, 

Jififnplidttr  tonjite.mi  Je  effi  b<rrcdes,a:it  q nihil (ijvjji 
fi>U,aut  fuf  nibtl  dsxenncStcus  in  txtramtii,  vtmt.^ 
Ratio  ifiius  dijfirmtia  inttrfuum  {y  txtranfltm,nu.^. 
'Bar  .diflinfUo  bae  intirfuu  iy  rxtram&  improbata,  n.6. 
AltxMjinJio  pro  Bartolo.vt  nu.y. 

8 F idticommjiijcientiam  prafumuntur filif  babuijfiyqn  in 
jirumtntum  Ufianttnti  reptrira  ptnttipfos film,  qnan 
^ojily  tJTint maiorts  i^.ann.  vt-nu.x b. 

^ Ttfujicata  u didiaj/fprd^umttur,quifurafu!  tfl  diiia  U 
JiiumnonpublUata. 

1 1 fidtuommiJhfcUntiambartsprafumifbabuijfc  ,Jifama 
t6is  opinio  patrtm filiorum  ujlamtntu  condidijft. 

it-  Fidtkomm^fiwn ntnittent eiu$ babrrtjiientii prmfumA. 

ip  Fidncdmtj/Mm  remittit pupillui fa£lut  maior, qut  adiue- 
ritbaridttatemautboritatitKtoriiddiuibabuiJJ}  ftien 
tiumprafitmitur,^ illa faentia;^  notitia,  qudbabuit 
import  pupitiarit  atattt  fiufiiat  ad  validandam  remif- 
fionemjidtieommijfi.  • 

UtJ^oramu  tpraJumiturtorJi , qua  eonliuenim  codKiUit. 

J > Sctentia  prafumitur  torum  ( m bartd»  tamtn  extraneo) 
qua  contuuntur  in  teRamtnto,non  que^in  codiciUiiiiy 
turitadiipqfitumjit. 

Fideicommi(nS"S?otr 

^.^confirutur  fe  hxredem  ex  tcftb.na  in  iplb  prae 
wreu  (cientia  eorum, que  in  tcfto  contincntur.Sc  fic 
fideicoromi(Ti;ifa  fcn(it  Bar.in  I.qui  Rom?,S.duo  (ira 
^lin  ].q.nu.i}.(fidcvcrb.oblig.per  l.cum  hxrcs.ff.- 
ocubcicg.dcl.quidajn  ita,  qms  liliu,  ad  Trcb. 


jd«n»lfdirBaRhif.Tfcs(’q'i»proSincN(iiBt49tvce(s% 

* no.ff.(i'ocripet.ciriu«nlrfiivaboirinib-  conicum 

e cltcrcxrperteitiseftltbdeioriTnbdus-loctiJOt-btis.  j, 

duo  fia«.97i9cri2r^(}i<Cdd^vbi.arrio  hoeftftVilpdlR 

t icrinve.aiiheres  firrittfs,  3k  neceflarios  vol.cxttanc^ 
<2  i>BarR)htamcn  ofimionef^inulu*  oppugnat tauqi 
nibus  Roma.inconfi^ofJfinydBr.  ouni.  #6.ciHP  (^*{ 

• vcrf4cruoquia.ni 'f 'iiiupibrti.m  • 

■Gonclodot;chvrteftf8vefinrlta»itc5»t»M)&^roc9», 

3 dat  infiliis',  tq  fHffplidtercbfitcncic  cffcihracMt^ 


,1 


S^fumiit fcientl  jf  fid«iie6mi(ftpMemi.  vt  idc  afleruir 
ar.in  d!§hhiofi'at«fcliibeo.nntr9  Jr  In  d>UiUS>  qui  • 
in  prouincia.fub  d.ntrisptp^  hquac^tu.'fMc  acq.rcr-_, 
dom.fc  l.fjfcnttXPidtbiff.^dbflipQ.hauo.  vbi  A.hSt 
ImorA  jde^pIuu-Ang.rtPUtna^MiiBp.ff.dc 
plaomcAleiciind.&fcltid»  fracpfe.'Cbike6intt>  J j vcr«c*'.i 
• tragl.fctigivBaiceiuUtcm  Bxri(hiaHi^lcuiierJi?ubcn-^ 

- tes  afifvobarc  dixit  idciiKGfOtiinaliStduoiratjcs.nUfi 

99.candem  proba  ait  rort(il|ondo<Bati.Caft(iin  con(,T, 
iftffquiadubiaibp.iortmtjucbl.ldSc  z.(ub<ut.vol«!Vj 
,i  C^nd  vel  i m (ubi  i mites,  re  locum  tioi*>  hrtjbear  in 
4 extraneisvfiuquibushoc  caliopneUimiiunlC-taqti,* 

{ Gontentoru  m itt  tc(ta  tnentb^  ficridcicommilU : ita. 
cenloif  BaT.inloci.smipctinobtsaHatlst;  • • « - <• 

•' Dilcrimmtshuiurrui.;atidxt*.inci  hrdis  ratio  clt, 
j n5 extraneukf  hxrcS', qui-oiafiietidiuiHcbxrcdita- 
t£(implicitetKmfquemcOnfta»«d»uiffc  hareditate: 

CQ  nbpodtrtffe  hartS)nffit(K^dte..pra:fumit  fciuilTc 
teffm  clle  <roridiram,&dtffnccpstbnditaintdl6,cir 
.aiioniorlonon  poffiradirc  hcrcdic.itcm.nili  comra- 
nuni  probet-l.  Ic J OScli  Je'foa'in  prin.rf.de acq  hxte. ; 
ita  declarat  Bar.in  locbfupra  adduftis  > & in  l.is  pOr. 
col.vlt.poO  im.s6.cum  feq.ffxlc  acq  hirc.bed  in  h.t- 
redib.  Iuis5t  ncccffirijs , q abinteltaro  patri  poffunt 
inccederc  excluiis  o?bus  aliJiiJulth.in  fucccirionctC. 
dc  (uls  &'lcgir.adit»o  hareditaris  ab  cis  fada.aut  con 

fcllioper^  conlitcntur.lc-ellc  hwcrics.nccclTartb  nq 

argiiitilloseflc  hjtrcdcs  cx  icftoyficqj  non  ignoraffe 
concenta'intcflam^o-1  & ptoindcfidcicommiffuni; 
teftc  Baran  diS.d«o*a»r«,d.nuii.Jl&  in  l.cius,qui  in 
•'  proulnck4.d.nu.i9-vWcm*fitt'cribeotcs. 

6 I Qnanq  h5cB.tr.di(tindioneti^cr(ha,&cxtrancii  , 
,runnaat,3t  futild  iinjpb.ircnd(unt  veriri  Pau.Caft. 
dtfalgdp  d:l.eiu‘!,qiiivpiouIricj».'l>.vlr.ct  idc  Ca(t.in 
d.c61i'94.  darii  clt  m iiirt  ideo  non  vf  vol. 

jknonnulhsrahonib.  vtibid.apud  ipfos  videre  erit.  » 

7 Abaftorununcaiummjsaccninuist  veritatis pio  . 
pugnator  Alcx.Bartolum  vindicauit  in  d.  S.diio  fr.i- 
tresdubdaih.  t;?.arqiie  l«i.Grat.ibidcni,lub  uuiqi9^» 
quonim  dida.nc  longior  (im, referre  prartermitto. 
Eandem  liifiitatibiiSdcrfilijs  Vdiin  uiblilnitcs , u3 
8 qhinfffmtcrtlticpcrircturpcncsipfosrtlios,  Vtquia 
ipfiimtvdcmrffcntj  notario  ^t!x(umcTciur.iUos  ha- 
buiffc  notitia  contciuoru  in  tclto,  ficq;  fidcicoinijfi: 

9 vtdfdc  illo, qui  fiiraturdidatidliu  non  publicafa, 
et  ea  habet  penes  Ictcxdioc.q.pratlumitur  ipiiim  didi 
cifle  tdtilicara,  adeo  vt  no  polfit  nouos  tcftcs  ,pducc 
rc.vtoblawarri  dcprchchdi  inauth.  qui  icinci,  C.  dc 
^.Ct  tradidipRat^3rftjnd.conf.94-nu.4.ct  5.v,ol>a. 

(^uam  qui^cfublimitacionc  iiuelligir  Arct.iad. 
S.duo  fratres,  vt  procedatsquddo  filii  effent  rnaiotes 
IO  t vigiQtiqiunqubannis  ,ct  cficm  peiicctx  fiifacaoi 
nis;vt  (ic  cum  rcfiatCror.ibidcmmu.ppiinfinc. 

'*  Pracidcd  hxrcda  fiabuiOc  fi  deicominiifi  feiend^ 
II  protnri  ^poterJ^'(ifama  fir,fct  communis  opinio  pa 
trcirUiliorum  teffamentum  condidiffe.  viauftorefi 
Accuran  i.fi  cutqr  petitus, (iipcrucrb.  o(tcd(ms,C.de 
pcric.tutor.ut  referunt  Bar.ct  lo.Crot.iii  d-§.  duO  fra 

tresdiic(ubnu.i4.propcfi.hicnu.ioo.  \ ^ 

12  Amplius  probat,  ut  in  hxrcde  extraneofremiuS- 
tc  fidcicomtuiifum  prxfumatur  (cientia.  comcqtQru 
in.tcllaincntc^ctiicipfiusfideicom  milii:  iia  colligit 
JofepbtAiaJ(ardi,voli,  t)  ‘exBat. 


Dlgillzed  by  Googie 


H nT 


■ lofephi 

ciltatt.ind./.diioA^rrMilabJ.nu.l  t.ftmd.  I.  eius , 
qui  in  piouincia.fobeo.nUi»9.Vibi  exteri  fenb. 

IS  Hucaccedit.quodGpupiUuatiliuemfhxiediiaK 
aathori<ateiutori^&fiuhisinaiocrcini<v>tGdcir6- 
tnifTiim.prxfumaiiBhabuiC:  Adeicommiirt  ickntii* 

. &itUici£rM,&naritui<)iuinhat>tiictcinpanpupil' 
laris  xnrisi  tidkiat  »lv»U4ai^aiiD  remiOionS  fidti- 
commilTiita  feriptum  reliquit  Bat.in  d-Paluofrancsi 

* na.ts.cuitKt>piniani''cOnii«tlrionienru.ciiAAauc- 
cedere  fcribenics.m  d.$.dua  intica . teilanuen  ibKl< 
lo.Crot.nu.io4.aig/C«rain,<)u|t  notannirtrilijr/des 
lul.ff  de  tefli.dr  in  iaioaiotiein,  $.inllmn)  jC>dc  «crb. 
fign.ad  cuius  Bar.  fcnnntnitieotcoborartdliti  addif 
cit  Atet.in  d.$.dooitatre5icoattii  Ina  cum  gijo.  in  1. 
vit.in  prin.ClinoiiocAa.vbidarificatiottdta.qMX 
fit  per  fiietinm  qariyiliiiiil  poG  mkioid  ittati>  inqut' 
rcqoirif  fdentia  rei  gcG«,yrilMdecJaoitfn.Azo.in- 
ducitur,  etri  talrioRifutrit  in  aliquo  in  anate  pupil- 
lari. Si  erg^  ad  tadiiftnltfiiaiione  inducendi  lumdt 
fciiria  habita  ina1ta«d.|Ki|HJiari,comagttfaeiscrit  m 
caprelTa  reiailTiorle  fidtk£aiilii  q plus  hdtcooscrusi 
Toftreino.B  quit  vel  Ict  ptobaiC  Idcntiam  aoiMRii 

14  quMCOnrinennirmtodiciliitf  reae  ptobaceo6pol- 
fer  I cotum  enim . quit  IQMdicillis  continentur  non 
pn^umuntut  habcredouliamietiainhcrcdeseaua- 
nci.&  in  hoCnuI  Ium  tfldilicrimcn  inter  ruos.de  hfte- 
ries  criraneos.  ita  dosaiu Satiw  d-i.doo  fratrcs.n.  1 6. 
& indl.cius.qui  iaprtsGnda.nu.jo.  vbratiircnb. 

15  Dift'ercmixinter(cAamc«um,  t& codicillos  ea 
ratio  cil.nam , vt  & fupia  monuimus  > ideo  hxics  ea- 
tcancusprxiummir  Icirc  contenta  in  tcGaraito,  quia 
hareditate  i>  non  potcAMlire , nili  fciat  contenta  in 

eo. d.l.red  dc  Ti  dcluaaa  pria.if.de  acq.bxtlcd  iGa  ra- 
tio ccllatm  codicillis,  lowib.  harcdirasdiiedodari 
non  poiell.l.Scznala.&Kl  frcb.de  in  S.  i.lnlL  deco- 
dicil.vnde  virtutecOdictiloium  no  poteG  tractari  de 
aditione  hxrcditalliadeundatex  tcllamcnio . Qiiod 
vero  pr«rumaturistnerantia  dotum, quxin  codicillis 
continemur,  pulelirum  eatat  ad  nocScxuolaicIpo- 
fum  in  l.vlr.b.vlt,enius  iniuuin  cft.mantus  vxorem, 

ff. de  lcg.a.i’bi  propter  iuGam  ■gnocaniiam.quani  ha 
tmiihxicsde  i|$,quaincodiciliiscomincbamiiriva- 
luitalicoatio  abeofaciadete  lubtcda  hdacduiiflo, 
quxalioqui  non  poteftalicntcnl.vIt.S.qula.C.  coin- 
mualc  tcga.Gmilc  hme  cG  illud  luliani  inlquidi  ita 
in  tcG6,S.vlt.G'.ad  Ttcb.vtrcfctt.dc  Icquiiutidcin  lo- 
Cror.ind.b,  diioriartes.nu. lod.vbi  hasomnes proba- 
tiones latius  icpcicniid  mrxe  es  plicat,  tu  ips6  adito. 

COr/C  LVS  ! O DCCLXXM 
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Fideiufiio , an  prcGimacur  fiUiUcumfiipu- 

latione . 

. ..l.  r r„:  ,i 

Sy  M M\An  IV  M. 

fhfulsitomt fsiiA  pr^rntmtm,  - 
StipitlMtiomm  /Ltt  fi- 

^maArtipor^nt . 

3 Ftatmfornon  pounobiiganm^Vff^t. 

4 FiAeimio 

mjfrmmntto  non  rtqutnrttmrn^mhtto  • - ' 

5 FidaufSto.^prokdrttmrptrtu  fihKptFfimehfuAdo  fuit 

eomiroFimy  nAtoprgmmim  <um  Sh* 
pmlat$ont,vtnteaAimitsimrpro^sMin  comrMrtitm . 

6 FUuujjio  man prfJmrmmrfa^^rnm^pnUtioM  y quido 

ift  fj£}4  di  prdUrin.  Ui 

7 Ftdtiu^ctim  iiipulsUomft0a>tonprffMmitttr^qMAn~ 

do  tn  mfirumtwtot^tdmtttmmodo  nomw^tMS  abqun 
in  juUmfionm^mtm^ndiBum^takijidta^. 


Mafcardi 

diponsnt  Jmperm.qmdConJiJuntmwnipmUtfinU 
puUtio^on  proonnt . 

9 Ptdtit^p^  citm  /kpuUuom*  /s/ia  no»  prpfumitur  in  ^ 
caJAnip^futhm  fidttm/ior  (oh  po^nndooliUgntttr, 
loStipuUtio  tmttHia/urt,vt p (npttUtmrtqttod/iia 
1 1 Lox  ptffnmit  foitmnstattm  tntrimfujm , nt  sdims  pofUt. 

* Pf /4^1 1 1 (Ti 

I lUvriU  lll' » (ion&vrcolligercclkextcK.m 
t*  iiucfulum,3(ibigl.&  *oinnc»ruib.Cdcvcrb.  obU 
& ex  i.bUndiruSiVbi  Bal.  C.  de  fidetuf.  & idem  rradi« 
dit.Batonaui^.fi  quando.Cdc  conii  pec.  vbiin^ir» 
qu6d  licet  dicatur  tnioAnimcmotalcm  Hdctulliilc» 
aeC^9P Inquis (Vipulator.  tamen  valet, quia  prarfa* 
mituiNotariusAif^laQe-idcm  dixirCyn.intl.aurh» 
fi  quandOriSc  latius  per Soc.in  conf94.nu.  t.  vol.  i. 
^nclufionis  nofirarca  ratio  elV,  nam  fi  hdauifir» 

* ncccirccfi,  quod  fecerit  ad  aiicimistncerrot^arioneni 
X &t^‘puiationonfit,mfi  procedente intcrtoganooe» 

& iccutaxcfponncuiei  mento  prailumitur  intentenif 
fcfiipuiationcmdtarcriplitPauIdcCaftind.Uuen* 
dum>in  prin4c  verb.obi  idem  fenfu  lafi  in  I.  fiipuU* 

. tionum.Sirarisacccprio4iu.i.tf.de  verb.obli^.vbiin* 
^ quir,t<]uod  fidcmlTor  non  porefi  obiigan,nili  vcibis, 
ar  <1  fideiulfir  nccclTc  (uir  verba  interuemlTe , qiix  nd 
polTum  dic  > nifi  lequcntia  ad  Intcrroy^tionon  aite* 

. riusdc  ficprolumitur fa^a  fidciuiriocu  Ib.pulacione. 
Primo  ampiia  codufproccderciCtiamiiininnru* 

4 mento  f non  requireretur  ihpulario,  V(  m rideuiirore 
pro  doce  rnulicns,&  in  fidciullbrc  fa^a  in  pia  cauU» 
vd  fauorc  Reipublica-ivt  latcdeduxitUfind.Ulipii 
lariuuu,^-ratisacccpt.nu.S.dcvcrbubi.Qa(nnihilo* 
minusivt  ai^iis  fic  firmior, dc  magism  tuto,  pra;lumic 
fidciuiriofacfacum  fiipulariobe  tcfielal  pofiKom. 
in  d l.rcicndum.fi-de  vetb.  otfi.  ibi  etiam  4ng. 

5 Secundo  loco  ampliida  citeo  vlqi  procedere,  fvc 
fi  ^barcr  pano  fiiilTc  pi  xlcnics,  quando  fuit  celebra- 
tum cotradu5,  adeo  piumitur  fa^a  cum  fiipulationc, 
vt  ncc  £c  admittcrcturprobanoin  contrarium.’  \t  au- 
^orclt  Cafi  md.Ucicnduin.nu  ; ff  de  vcrb.oblig. 

.Priiis61umiabi.vcondul*iocam  fibi  nonvendici^ 

6 re,t  quando  fidcmlTio eilct  Ucia  de  ptxtcriio * nepe » 
fi  Notarius  la  inibumemo  duilTctiCX  adeuione  par« 
tmni  talis  fidciuifit,  St  licnqn  mfua  prxicuria . nam 
timco6pra:Uimcrecurtacia  cuinibpU^ionc:  ficdo- 

fesiptum  Kiiquit  fialNouctin  trad.de  dor. 
in4par.u4pccial.col.idc  refen  laUnd.l.ia£dum» 
nu.4<tf.devcrb.obiig\biU(e  declarant. 

7 bknindovciimlimiiesi  1 qn  ininllmmcntoeflct 
t^tummodo  nominatus  aUqui&m  fidcmdbrcm , 
nonefict  dictum  talis  fidciullii , etenim  tunc  nd  pix- 
iumcrcior  faUa  cum  fiipulaiione.  vi  tenet  lai.  in  d.U 
fcicndum,nu.5.dcvcrb.oblig.pcr  tcJt.inl.cum  oilen- 
droauk^.vlulcfidciunb.tuco. 

Tcreio  linuu,  Sc  intcllige  procedere  i qo  verba  su( 
iniofitoferipta , Iccun  fi  tefies  deponeret  talcmr.de- 

8 u^lTe  cum  dipulationc,  tqmacum  deponant  1'upor 
iistquxconfiiluntiniuxe,proutdHlipulaiio,  n6  pro- 
bant ) dc  idio  nifi  deponeret  pccfiille  intccruganonC, 
& fcquutam  fuiiserefponlione  ,ikmi  j>barct  fideiol* 
fio  fida  cum  fiipulatione:ira  alseruii  Pau.Catbu>d. 
Ucicndu.lub  nu.j.vcr.itc  adbuc  c6na.tf.de  vcrbobl. 

Q^ano  limitare  poteris  Conclufionj6*vtlocu  non 

9 habeat  m >i$  cafibus,f  in  quibus  fidciulior  (olo  pado 
nudoobligatuiita  fcnlitcontra  AngtleatermiCaor. 
in  d.Ucicndu.nu.i.dcfcq-ff  dcvcib.obli.Nam  cum, 
vtipfcinquit  fidciulior  obltgcmcpad^ioudo.fupcr* 
uacancum  cft  pr^rfumere  ftipolationfc,  quia  nd  inter* 

10  cfi  credi  toris, Ibpuiaiio  aut  fiuc  inudad  vt  qms  Ifipo- 
Icnirqifiia  interfit,  qaarsoacuri  imitacur.b.nnnord» 
inif.de  adop.idep  nd  pcaefiimitur  necdirponitur,mfi 
cafu  ncccfsario.l.i.S.igmir.ffxlcvent.mlpic.l.poilU- 
□umuni,S,vU.tt4cap(i.d({>4iUiiu.ccuci.cumcrg4 

dccu£ 
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dcttira^loexfolopa^onudo , fupmiacaneu  cdp- 
II  fumcrcftipularione  .Prptcrea  iccirco  f icx  prxfumit 
felcmotmC  intrinrccam.ncaciuspcrc-it.l.quotics.Jf. 
de  verb.  obUg-  ilU  ratio  ccflbt  in  »fii  iQo»  m quo  ti- 
deftiflbr  t tblo  pa^o  nudo  obliganir»  ar^u.I.  adigere. 

flFde  iur.  patrona.  ltaCrotr.<^  pltinb.aliis 
•dwrius  Ang  opinionem  Hiiconlirmardcd  vrerrc> 
Aiusfenrcrir,  rcpcrcnres  viderint . Eundem  (t  Crocc. 
Videas  in  d l.  feifidum  d nu.  i . v(que  ad  numerum  10. 
If.de  verb.oblig.vbi  materiam  opeiroe  examinat  plu 
ribusUmitationib. 

CO^CLyslO  DCCLXXXII. 

A R G V M E N T V M. 

FitHeuifTorem  e(Te  idoneum  aflerens  an  pro* 

• bare  teneatur. 

SVMMARIVM. 

1 ‘PiJeiuJfortm  tjfe  idonntm  afhrmi  probortnon  fwrfrrr; 

• quuquibbft prffamtturtdontm  Contrar.nu.t. 

S Fidnu/onm  a£iuns  tfifattthatibm  idoneuyjiue  ntgAtts^ 

• dummedo  Hia  aJftrtio>& iJUnegauoJit pro  fitndamtn 
''  io/u^einitmionnpIIudpnbartdtiHt, 

Fideiu  fforem 

1 quUfbet^>rarrumiruridoneus;pcrgl.i.ml.2.C 
de  piobA  t.cum  quidam.la  a.  tf.de  leg.z. 
.••Conttanum  tenet  Alcxaoconfirnu.j.volz.qui 
exprede  dicit  tidciuflbrcm  non  prxfumi  idoncumfi 
a miratibus,  t niti  p tobetur,  perUi  vcro.$.  qui  pro  rei. 
if.qui  fatild.cog.  vbi  inquit  extare  gl.  meliorem  alia» 
S iit  in  iurcriccaindum  Bal.  in  l.non  prius.C  quando 
nf.vcl prui.6c  nor.Iac.But.in  lacioraid  d.Cdc  ^bat. 
$ Dictu.9  (lueancrcnslidciuflbrctctVefaculratib. 
idoneum  tiueneganstduinmodoiiiaanfcrtio , & iAa 
negatio  tir  protundamento  liiae  intentionis,  illud  ^ 
barcdebctdta  voluit  Bar.  pcrglo.ibi.  in  dd.  (i  vcro.$, 
<)ui  fio  rci.nu.6.tf.qai  1'atid.cog. 

Veium  qiionia  huiccond.  conueniuntdi^a  fup. 
in  conci. Diucs;dcinBa  loconduOo.Pauperidujrco 
ad  ea  tcrcijaa 

C O 5VCZ  V S l O DCCLXXXin. 
argvmentvm. 

FiheiufTor  an  probare  debeat  veram  folu- 
tionem,8c  quomodo. 

SVMMARIVM. 

i VUtim^oT  vtram  filuUomm  proian  Jtbtt , i?  illam  tiJl 
pnaart  non fu^itmrinflmn  conjrffionit.  Cont.nu.l, 
J V trajolutiojas  tonfrj/to  dtjoluto,  aquiparantur. 

PirlpilirTor  <*'b«prob»revmmfolutio 
j a lUWiLllltJl  nem.t AnonliilficitillSpro 
barc  pcrinftf  m confeflionis  qiiia  confcDio  non  pro- 
bat Iblurioncm  : vtnotantG!o.&  Bart.in  (.duob.S.i 
R<lciuirorc.ff.dciurci.vt&  icCpodit  Alci.in  coit  i ji. 
nu.<5.vol.4.‘&  inconCr7.vol.;.  it  in  confpr.  num.;. 
Vol-7late  prolcquitur  Titaq.de  vtroq;  retradl.  tit.de 
fbtrad.conucn.S  4.  gl  .i.nu.  I z. 

» In  contrariam  deicendit  fnlam  f idemmer  Alc.  in 

C6f'90.  nu.r.  voI.5.vbi  icnctfuIHccrc  AdciulTori  pro- 
bate iblutionein  pcrinftrin  cojifitlTionis : nam  vera 
3 folutio, intniic. ac confcifio dc ibluiof iquipatatur. 
1.1n  contradib.S.lcdquoniam.in  fin.C.dc  non  num. 
pecaAallega.Bar.inconriio.TinusproininiScm- 
ptonicMluod  etii  probauitCaft.in  conC64.vol.x.ide 
voluereSaly.  Paul.deCaAr.Rom.AIcx.&  laf.ind.l. 
duob.!)  j lideiaO(uc.Sidciuiqu.CocpQi.ita  cbilouU. 


li.Fely.in  c.fi  cautio-in  fi.de  fideinftr.Marfiin  Rnb; 
dcfidciuliiq.;r. Alfi.dcc-94.icdcci.160.it  lafiin  lii.li 
quis  iuraucrir.inflit.de  aitio. 

Sed  dc  hac  rc  lati usdiflccuiinus  fuprain  Concluf. 
Cbnfcilio  quando  piobat. 

CO^CLVSIO  DCCLXXXIV. 

ARGVMENTVM. 

FidciufTor  an  pro  principali  polfit  elTe  teftis. 

Svmmariv'm. 

1 Rideiuffor  nonpofifl  tjji  uflii  pro  principali. 

a Pidciupfor.qnamloprineipaliscJiJolumdo,pot*Jlpro  eo  tc* 
Jttficari.  Contrarium  na. i. 

4 Tidtiujfor proatmprinapali  poufitjjcttfiit protonftqal 
do  bcncjicio  txet^iomi  t Ucci  tn  tnflrumtnto  quiUbtt  ft 
otligaurril.  > 

p liiCtU  llL»i  cipali.vrfcntitloan.And.ad 
Sp&in  tit.de  (eBc.^.  1 .vcii.quid  de  tidciulfore:vt  eria  v 
oblcrtuucre  Ang.5c  Imo.in  l.ficutlcgctur.S.li  Titio 
ff.dclcga.idcmtradidiiAnr.de  But.  in  c.intupcr.dc 
tetli.licpiacuii  Ang.  Dy.lino.Ca(t  & Arc.in  1.  fidc^ 
iuflor.S.ti.ff  dclcg.i.Sc  Ang.inl.abcxecutorc.!>.ali6 
ff.de  appcUmo.ln  I.  Atinam,  tn  prin.  per  ilium  text. 
eod.tif.atquc  Ang.inconta95- vifisaticftattonib.5c 
. * dc*comnHiniairctlaiuropiniouclaf.j>olt  Aret,  in  j 
d.l.ficui.Ji.B.frxIcieg.i. 

1 Primo  limita  non  proccdctc.tqn  principalis  etTet 
folucndo:  nam  tunc  pocciic  pioeotcrtiHoui  ;iu  in- 
quit Spcc.  in  tit.deteiie.  5.  i.vcrf.quid  dc  lidciufibic,  r 
Sa  refert  Nell.a  S Gcmimin  trafl.  de  tcft.  nu.  U _ 

l Contiaiifidcindiftindet  fiuclcilicet fitfoiu^o. 
fine  non, renuerunt  lup  ailcg.DodHScprccipuc  loan. 
And.in  d.^.  i.ad  Spec.de  tcllc.  & Icquit  Alb.de  M al. 
in  fuotTad.detelli.c.4.iui.5  t.Lanfr.  deOna.co.titu. 
dctcfii.nu.S8.&  latiu»lo.  C^^oc  co.traci.de  tcfii.pai. 
4.nu.  I S7.de  jbi  M oncad.in  addi,  in  litcra.qq. 

4 Sccudo  limitabis»  t vt  fidciuiror^  alio  fidciufibre 

polfit  cnctefiis  pro eonrequcndo  bencHciocxccucio 
nisdicet  iniiillroquilibct  Icobligaucrirmifi  cHaco 
lor  qfitusivttradidit  BaKinl.didjntjb.lubnu.x.vcrr. 

& pradi^am,C.dctefia.  que  refert  & fequitur  Albe, 
dc  RoUuii  cra^.de  tcffib.S.cxpcdtta>nu.a^. 

COtiCLVS  10  DCCLXXXV. 

ARGVMENTVM. 

Fides  bona  quo  pado  probetur. 

SVMMARIVM. 

I Fidts  bona probatur  tx  m,  quod  quit ficH  probationeva^ 
lsdam,ptuti,fuaJj /Sda  tx  probattcntirnualida. 

1 Fidts  botta,^  mala  tx  co/vt^mrit ptreipstur. 

1 pf^pc  probatur  ex  eo,  9 quis  fecit  pro- 
X bationem valida, vt dicit Bal.in c. i. $.ti 

duo.num.2.de  pad.tcncnd.&  in  1. 1 .in  fin.C.  vbi  ciii. 
ftat-  Sieuti  St  mala  fides  probatur  cx  probatione  in-  ^ 
ualida»vt refert  fequcdoAifi.dcc.3d9.nu.S.  Nam  ex 

X ^onicduris  f percipit  bona.de  mala  fides,  prout  nor. 
in  l pcn.C.dccuidl.  & voluit  Bald.  in  l.i.  C.  de  vfuc 

. transfor.ctSoe.iun.inconf.144.nu.4s.vol.  uctBarb. 
conf.p.nu.  1 8.  vol.  I. 

Sed  in  haccxplicanda  conclufionculteriusno  in- 
fifiam  cum  late  fucnr  a nobis  enodata  fupra  m eon- 
clufBona  fides  et  iiifrain  Cbd.Maia  fidcsdbi  ctuin 
efi  propria  l'edt.*s  huiuS  argumenti. 

Jq/tjibi  MaJiardtfVOioZ^  D x COA'* 


Qigitized  by  GvOglf 


lofephi  Mafcardi 

(;o^clvsio  DCCLxxm, 
argvmentvm. 


'Filiu alicuius  fe  afferens,an  proKarc  debeat 
plene  hanc  qualitatem  filiationis. 

S VMMARIVM. 

J Qui fi  filium  abeuius  dicit , pleni  debet  probare  bac filiatio- 
ni i qualitatem,  aUoqui  tn  iudicio /uccumbet. 

3 Qui  dicit  fi  filium  aUcuiui  proobtinfdabareditateiUim, 
jfiue  agaUiut  conueniatur, probare  debet pkni fiUatiortf. 

3 Filiii fi  afiertns,etiamfifit  in  quafi pofeJJionefibationis,ni 

bilominus  ea  non  obftante , aftriSius  efi  ad  probandum 
pUnam  filiationem, maximefide  filiatione  agatur prin 
cipahter,iy  non  incidenter.Contra.nu , < . 

4 FiUationii  quafi pofiejpofi fumutindtcifiorqt , non leuat 

ajfirtum fibum  onere  prMondi  filiationem  pleni. 

6 Jniuribus  perfimalibut  quafipoffijpotfamfertonmpro- 

bandtin  aduerjarium. 

7 Qui  tanqudfiiius  agit,nedttm  teneturprobare  filiationi, 

fid  etiam  ntcefisno  probare  babet  legitimationem. 

5 Agens, vt  filius  ad  legatum, vel  bareditatemfiebet probare 

filiumfij  legitimum. 

p Legatum faiJumabcuiyVti filio fuofimpliciter cenfiturfa 
(ium  eiivti  legitimo,ij  ideo  oportet  probare  etiam  legiti 
mitatemfi  vult  confiqui  legatum. 

I o Filiatione  non  ejl  opus  plenarie  probare,  minus  qua  legiti 

miiatem.fi agat  de aiimetis,vel  Carboniana pojfijjione. 

I I Fibo fifiufiicsatje  ejfi  natum  ex  concubina , tunejatiserit 

probare  ex  concubina  natum. 

Q. . I dicit  filium  alicuiusdebet  probare  iplcni 
^ ‘ hanc  qualitate  hliationis,t  alioqui  iniudi 
ciofuccumbcrvttradit  Ang.in  l.liberoruicirca  prin. 
if.de his, qui  nor.infam.fcripfir  Abb-in  c.pcruenit,3c 
ibi  Dcc.nu-4qui  hl.fint  Icg.  rndit  Cxph.  in  conf.81. 
nu.xo.vol.  t.cu  fcq.&  animaduertit  laf.in  l.ncq;  pro- 
fclfio.nu.  3'C'de  tefla.cofu luerunt  St  Bal.  in  cdf.isS. 
iiiormo  rtlio.vol.j.ll.ui.c6f.j7.n.ij.cu  feq.voI.5-Dcc. 
inc6l’.?2;.nu.2.Rol.dVal.inc61.ja.n.i.vol.i-nouif 
limeBurf.in  col.Ss.nu.j.fcripfitideDcc  inl.  eman* 
cipati.n.j.C.dccollat.&  Alci.in  trac.de pfumP-reg. 
r.pfum.49.n.z.Maria.Soc.in  cdl.S6.nu.34.vol.t-ob- 
fctvauitDiciac.Couarr.in  i.par.  Epitom.c.8.S.?-n-i. 
^ Priori  )o-oainpIiabisConclu(ione,tvr  c6  vlque 
procedat, cp  fiuc  agat,luic  conueniatur  ille  qui  d icit 
ferliu  .liituius  pro  obtinCda  h^redirare  illius, debeat 
ct  plene  prob.irc  hliatione ; ita  cxprclsc  caiut  Ang- 
in  d l.liberorum.  & apertius refpondit  Parii. mconC 
r I .nu.  1 7.  V0I.2.  di.\it  5f  laf  in  d.l.  neque  profcfljo-dc 
rclpondit  Dec.  in  coni! 54,  in  prin-  vbi  idem  lenncrcs 
citai,ic  inconf.  231. nu.2.  idem  voluit  Parin  inconf. 
jo.nu.2S.vol.  2.  Kon  enim  debet  quis.admirti  vt  ta- 
lis, fini  agat,  (iuc  excipiat,  nili  prius  probet  fc  talem: 
vt  1‘criptum  reliquit  Bar.in  l.non  ignorat,pcr  illu  tcx. 
C.qui  accuf.&c.dt  in  l.fallus  tutooff.de  fatUit.VSC  di- 
xit Rol.a  Val.inconl!32.nu.2.vol.  . 

Secundo  amplianda  cft  hjEC  Conciufio,  vt  vfqi  «p 
S vera  Iit , t ct  li  affctcr.s  fc  filium effet in  quafi  poffef- 
fionc  filiationis , qa  nihilominus  hac  non  obff^nte 
quafi  poffcirionc  iplcafiridluscritad  ptbbandaplc* 
na  filiationem,  maxime  fi  ageretur  principaliter»  SC, 
**  no  iixcidcntcrdc  filiatione ; vt  dc  magis  *'  commutU 
opinione  atieftatuseft  Alcin  fuotra^.dc{>ra;rumptl 
rcg.3  ptafum.a8.nu.8  6c  feq^fcripfit  LUd.  4Sardoin 
iuo  mdl.de  iegir.S.de  filiat.  Probat.n.i  2.  per  Cjm.in 
1.1  .C.vbi  cauf.ffaiiiStA;  in  I.ufoiSnib.ff.  de  fidcinfir. 
& abunde  efi  traditui  Bal.in  l.noignorat.Cqui  ac- 
cui.Bonpoffidc  in  l.i;ki  2.not.  ff.de  proba.dc  rnderu. 
Dec.inconf.57d.nu.xoAt  Btttninc5f.88.  fubhum.5. 
4 Ycl  fi  effemus  in  datiJenjsi  f tfic  ilia  quafi  pof- 

4 • ‘ ^ 


feffio  non  Icuarcr  aflertum  filmm  onetc  ptobanif 

filiationem  pIcrti,vtdocuitBal.inc.per  tuas.col.j.  t- 
dcproba.fic  ante  cum  dixit  Cyn.  in  l.non  nudis,  in  4. 
q.C.dc  proba.quod  & phicuitSocin.  iun«  in  ciMxCsd. 
nu45.vpl.2.&  ancntitButfa.ind.cpnC88.nufn.17A 
nos  infra  oportunius  dicemus  in  C6clufionedcC^ 
iedfura  per  quafi  poffcffioifcm.dSc  his  bene  couetunc» 
quziatn  fiipcrius  adduximusin  Conchi.  Dominifi 
pcrpofTcffionCjvbi  vidimusanpcrpoffcinoneni  pro 
barcturdominium.quod  obfcruauit  Aloinlocop» 
ximi  citato, dum  voluit,q>  ficut  in  rebus cot^ralib, 
fatis  no  fit  probare  de  poflefiione , fed  requiri  St  pro- 
bationem tituli  pcrl.citca.ff.de  prob.&alia  iuraper 
cum  ibi  allata:  ita  etiam  in  terminis  filiationis. 

5 Contrariam  fhiam  t cft  fcquutus  Parif.  c6f.  lo.  nto 
109.  vol.2.quoin  loco  voluit  illam  quafi  poffeffumc 
nedum  fufinccrcjVt  afferens  non  aftringatut  vlterios  i 
onere  pro  bandi , vcriimetiam  quod  trSsfcratur onps 

* inaducrfariumj&ibieftatteftatushanc  effc^coin- 

* munem  feribentium  opinionem*  de  communi  , 

afferit  Dccin  conf.S4  nu.  J.  idem  vf  tenere  Bal.  irid. 
l.i.dcproba.fic  pro  hac  opinione  videtur  facere  cem-  . 

6 tcx*  ini. circa. deprobar. fquatenus  cauitiniutvbus 

pcrfonalibus  quafi  poffeffiong  transferre  onusprq- 
bandi  in  aducrfatiu.&  dixitin  l.cSquam.C.dc  fidd* 
comm  jf!  & Abb.  in  c.  per  tuas,  dc  probat,  dc  Alex.m 
cof  5 1 . vol.  I -idem  voluit  Rimi.in  conC  i S6.no.  1 9.« 

* nu.22.vol.2.Iatictiamdc ‘communi Menoc.dcM-  t 

bitr.iudic.cauf.caf.89.  num.70.  &fcq.  atque  Crao.in 

* conf.249.nu. 3. vbi  de  * coramunijdc  Cozad.  in  conf. 

ij.num.S3.  N'  . 

**  Vctiortamcn& magis** cdmuniseuinciturpriOT  2 

opinio,^  ct  fcquitur  Cyn.  in  l.non  nudis,  in  4*q.  CA 
probat.dc  approbat  Fcly.inc.per  tuas,  nu.ix. 
ftric.de  probat.&  ibi  Bald.Col.2.  circa  prin.  verf.  vlt. 

Operatur  hstc  quafi  poficfliOidifhngucntcs  ibi  prepa- 

ratoria  i dccifori js.idem  Bal.  confuluit  in  conf.  1 8S. 
nu.  3.in  fi.lib.3.1afb.  etiam  dixit  in  conf.  102.  col-S-in 
5. fondamcnto.vol.4.&  refpondit  Grat . in  con(.i58. 
nu.j.dc  y.cumfeq.  vol- 2.  ct  egregius  Anguiffol.  Pia’ 
centinus  in  conl.7.nu.8.etlcq  hb-^ 

Ncc  obftat  diatum  Bal.in  d-1.  i . ffdc  ptob«.  dum 
vr  concludere  in  corporalibus  quafi  poffeluoncm 
transferre  onus  probandi  fecundum  qaofdam,quim 
nonpiobafit  djfttim  fuutn:  vtibi  iplemetBal.amr- 
mati  tum  quia  non  approbat  coram  opiniqncmiqui 
nimoaperti  illam  improbare  vr,qn  aflcrircotura- 
rium  tenentes  fuum  didum  non  probare, ct  licet  ft.i-  - 
tim  fubiiciat»q>  proprardidis  facit  l.circa.  ff.de  prob. 
non  tn  firmat  hanc  pofteriorem  opinionem , nifi  fe- 
cundum cafiim  eilildem  I. circa qiiz  loquitur mreo 
conuento,ibi  fi  vero  in  poflcfiioncmgeiiuitatis  fit,ct 
libcrtinusefTe  dicatur,  fcilicct  cius,  qui  cum  dicitli*  ; 

bertum  fuum : ficque  etiam  loquitur  Bald.  ibid-et  in 
hoc  potefi  dici  conciliati  cum  opinione  communij 
fecus  vero  efi  in  quafi  pofleftbrc  agente,  ct  qii  princi 
palitcrdcduciiurfiliatio , vtin  terminis huiusnoftrx 
ampliationis.et  idem  Bal.in  d.l.eam  q.C.dc  fidcicoj  , 
quatenusde  adore  loquitur.idcm  firinar,cxcepra  ca 
mmmarifiima  Carbonianiintcrdidi,ct  huic  fenten* 
tixpariternonaduerfatur  Alcx.in  d-conl-S  iquia  lo 
quitur  in  iudicio,  in  quo  plens  ptobationcsnonrc- 
quirantur.utisallerit,  nu.3. 

His  ita  brcuitcrdcdudis.iftorum  fmasdimdOTtcs 
itg  reconciliare  poteris , fi  dicemus  priorem  xipinio-  1 
nem  procedere, li  agaturde  quafi  poffcirionc  hliatio 
^ nisquxlita  Ijblu  incidenter,  ut  declarat  Goza.  inc6C 
i2.nu.  i4.cti3.  Altcramuerolocuhabere.OTando  ; 
agitur  dc  quali  poffdlione  qusfita  per  traoatura, 

fic  fcnfitParif.ind.conf  lo.uolum.a.tradatuscnim 

plus  poliet, qu^m  nominatio,  tefie  Alc.de  pnefump^ 
rcg.3.pra:fump.j8.nu.4-  . , 

Pollumijsiccuftdoloco  diccrcpoft«ioiCoP‘“»Or 
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f>m  rerain  cflcicu  in  poflc4lloncbonoru>8c 

l^fan  peteret  ea  diaidi  cum  coheredibus » in  quo  q- 
ektn  nidicio  oportet  de  titulo  docere, l.coi  diuiduii* 
do.Sdnrer  pracdoncsvbigKBal.&  alii.tf.  c6m.diutd. 
iecusfi  paciet  hereditatem  vt  filius:  vt  audor  cft 
Dec.incdr.'4.eoi.a>vcrf!jcinpropo(ito,quod(nm5 
euoiudicioledorretinqoo » nonenim  idniihi fatis 
vkkturnjtum»pcrca>quxfuperiusadduximus. 

Tertio  rerpondemus  hSc  pofleriotcm  locum  flbi 
•vcndkare^fifimus  inquafi  poirdTioac  legitima  dc 
naturait,  fecus  in  'ilio f{^no,  vel  vulgoouxnio.*  ita 
cnimcondotiit  UfinconC  :6i.coba.m  n.  vcrr.4.  ^ 
lediifsdc  fufiosperrra^Ubimus  infra  cum  dc  nomi* 
«atioue  agemus  in  i.  imclligentia  primx  limiutio- 
ois,  nu.tj.dcfcq. 

7  Tcni6amphari‘p6t,tvtncdum  ifteaeens  unq 
ifiUus  teneatur  probare  hUationem.fcd  etiam  necci- 
prO^rc  habet  Icgitimationcm : vrefl  cauiu  in 
■e.caiifam-dc  in  cfcaq>  incip.  lator»  qui  hl.  fint  Icg.  Sc 
•(tcontcx.inl.n  pater, Cdchxr.inlH.  5c  itaconTu'rus 
ftfporidir  lafin  conCiod.coUa-in  4.fundam2(OiVol. 
•1  .&  idem  rndit  Soedun.  conf.Sd  nu. ) f . & icq^vol.a. 

t dicicNat.  inconC4ta.  in  prin.  f agcnscnim  vt  htius 
ad  legatum,  vcl  hereditatem,  debet  probare  fe  fUiu, 
i6ckginmum,vtconrulut(  Alcx.tnconr.ad9nu.i.in 
pnn.vol.a.qac  concludo  vera  cll  in  iudicio  quaniu- 
joinque fummario» quiadcineo  fcmpcrpeilona cfl 

* JcgitimandaiVtinccrmimsnofhisrnditcx  * cumuni 
Tcntcmia  Crat.conr.vit.num.)v.vol.i.i5t<7agens\ti 
iilius,dc  lcgitimusdebcjtpiobarcrcralcin>confuluit 
it  S0c.c0nr.5a.nui.v01. 5. duc  agatifiuc  excipiar , vt 

* .cx  * cdt  nodromm  fententia  tradit  Burf  in  conf.SS. 
«u.?.dc  Latius  R.ui.inconr.6Miu.r.Sc  plurib  feq.  vfq; 

9 ndnu.ia.voi.2.tloqucnsinicgatofaftoalicui  vti  h 

4io  fuo  fimplidier.:  tu  ccnreatur  fadQ  ci  vti  Icgiti. 

ma&  ideo  oporteat  probare  St  legicimiratS,  fi  velit 
conl^ut  legatd,  pci;d.Ui  patef,  C de  hxrcd.  inditu. 
^ & placuit  Mare.  Anco.  Nat.  in  conf.47 ]•  nu.a3.1n 
1i.de  qua  rcnosinfiarpccialius  tradidimus. 

10  Limitaptim6,vcnoaproccdatconclufio,tn  aga 
rur  de  aliir*eniis»vcl  Cattmniana  pofVeirioncitunc.n. 
non  cdopiis  plenarie  probare  dliacioncm , niinufq; 
icgitimitaccm : vt  abunde  per  Nat.  in  proXinio  cita- 
to conf.47  3. nu. 6 de  pliir.lcq. 

Secundo  limtc^fVt  vera  dr  concludo  in  eo.  qui  no 

1 1 pot  confequi  id, quod  mtendtc,nid  llc  )cgitmms,t  fe • 
cus  Uolutncutfcefrc natu  ex  cpneubina;  quia  tunc 
fatis  erit  probare  natum  ex  concubina:vt  in  cafu  Ay 
mo.Ccau.in  conf  id6.mi.i.(;k  Icq. 

eo  n c LVS  l 0 T>CCLXXXVli. 

ARGVMENTVM. 

Rliacio  qua  ratione  probari  pofTic. 

1 FiliJtiomipnbart^JmpUxmoJuStlverut,  ^ffunptui. 

2 ftUsfmin  ttrttiudopToban pottrit pobfiftnceit  (Jalsas 

ptrfomu  qitxpotutriutinttrmnijprtitiuitati, 
ttudUo  poujl  iJtre^^prpJumptiueprobdrtper  iadicuj^ 
tOfUtiiuTdt. 

) FiUsttoniiprxfumptjuMprobatio  tji  rtjpe£2u patrii Vi 
fi  quoaa  fum  tuatpottji probari fihauo  per  probationi 
mtctjfarto  coaeiuJaittm. 

4 Filiatio  quo  ad  patre  probari  non  pbtymijiper  tonitHuras. 

5 Pdtatioeftdi^UsprcbMnmUyi^rftreimpi^biUs. 

6 Froertatio  JiUorum  non  cadit  in  certumjen/um  bominity 

dr  MrsM  ujitfitari  pote^akquonsb  aiso  gnitum , aut 
conceptum  tui^e, 

7 Fihatknti jiattotxpartemrisviraeJlyqAipfatfictna. 

8 FdtdtMfx/arUnu/riiprobjripfrfoittc^MratfC/utrii 


prx^umptionet  pofefi. 

9  FtUatio  fuo  cafu  vere  H ij  dirtFPe  probari  ^Jpt  rtUm  tx 
parte  patrii.  • 

loJn filiatione  prob.tnd.t fieri  debent  duo  arikuHy  ^qUo'.  ■ 

1 1 Ad  filiationem  probandam  fujfiatprobattoptr  ptafum- 
ptionety^conieih/rM. 

ixFrafumptiorui  ix conteiiura adprobandtmfiUWlionrrti 
dfbent  tfiiU^ityij  non  bomintt. 
t)  FiUatioquandopiobataefi  pereouuHurai  y ^prafum* 
ptionesymteilii^iturvermjSltutM^trrtuipater,  * 
l^lndiciay^  conicSiurain  antiquii  propiena  probatiout 
habentur.  • 

1 5 Fiiiatiolej^stima  nedum  probatur  per  pra/iemptiones, 

comeSiuroifed  etiam  uafuraltum  yjpurtoram  ^ filio  • 
ruruyqui  vul^o  concepti  nuncupamitr. 

1 6 Ex plurtbmt  come  fi  uris  y ix  prefstmpttonibusyptr  quatjf^ 

baturfiUatiOy  vna  iuridiee  t7 firmiter  probata Jatis  efi 
Jutura  ad  probandam  filiatiomm. 

1 7 rduUiorum  probare fatu  non  efi  per  conieUuras,  tf 

ptiones,  quando  agitur  de  auferenda  bareditate  alicui. 
j8  FrafumptioneiySconicclura  nonfemptr,  funpltciter 
inducunt probationem filiationisfed  quandoque ponu^ 
tur  in  arbitrio  tudicu. 

\f  1 J j |Y%  ito  afrcrcnrem  fc  filium  reneri  ad 
V XLlllilli^  probationem  filiationis;  none 
oportuncfcquiiiir  videre  qua  rationcillXqiiisprc^a 
rc  pollit . circa  quod  non  ctl  prxrcrcundum  multipli 
ccmiradidoClnnam  inoflnvdc  pniiioBal.in  i.non 
igoor.it . in  prin.i  cr.  icd  quis  enr  modus  probadi  ifia 
qualuaiS.Cquiaccul  nonpofr  ineamdcncnit  fetv 
1 tcntiam  tdupliccm  clle  iiK^um  probadi  filiatio. i5. 
veru  fcilicct  & pncliimpiuin , vcru.s  inquam  modus 
ptobXdi  efi  quo  ad  inatTcm,&  fic  rcfpcdu  mams,  q 1 
liiatcrfempcr  efi  terta, l.qa  femper,  ft.de  in  lus  voc.i. 
licet  pofiqua  puer  adoleuiridditficilcdignofci  poi  * 
a fcctcx  eo  9 pueri  multas  faciunt  mutatiOncs.|&  hcc 
certitudo  probari  potent  pcrobfictnccs,Sc  alias  pei- 
ibius) qux  potuerint  intcrucmftc  natiuitari.  1. 1 dc 
iitfpict^do, tf.de  vct.tnfpiC.at  inf.oppommiusfuo  lo- 
co dicemus.  Hanc^ncl.piobni  Bcro.quxft-90.nu. 4. 
dc  in  fi.idd  ptobar  Bal.in  eper  tuas,coJ.fi.vcrf.oppo> 
noquia  difficilis  cll  probatiOidcprob.  dicds  probari 
pofle  vcie»  vcl  praltimptiuc  per  indicia. 5:  tomedu- 
ras:dc  idem  fen  fit  Alcx.in  coiif.74.nui.vol.i. 

I Prxfumptiua  vcru,pbatio  fefi  rc  pedu  patris , qa 
vcrcquoadefinonpocefi  probari  filiatio perproba- 
tiondoecefrarioconciudctcm  ;vt tradidit  Bal.md.l. 
ndignorar,dc  proptcrca  gl.  m 1 Lucius,  tf.de  condir. 
dc  demonfir.  \ ult  filtaiioncm  quo.ad  patrem  probaii 
4 non pon'c,t ni/i  pcrcOnicdnras.cuiallcnfirBaMbid. 
volens  filiationem  plco^  probari  non  poffe.  prout 
concludit  Socy.iun.conf.SAnu.  ;9.vol.a.  & cauit  id  $ 
Bar.in  l.i  .nu.a.C.i]tior.bonor.  rcfpondit  ctiX  Acmi  | , 
con(.94.in  prin.  5c  antecum  Caftr.  conf474.  in  prira  . 
Bar.BaUnd.c.pcr  rua5.col.fi.dcpfoba.de  Prxpolic.tra 
c.tranfmiftx.fub  nu.p.qui  fil.fintlcgit. 

Hincfmt.qi  nofin  vbique  voluerunt , nemine  eti.^ 

$ difcrcpancc  | filiation^flcdifticilis probationis,  qu x 
nimo  etiam  fcrcimpofiibiiis.pcrd.1.  Lucius.ff.de  c6- 

• it.dcdcmonfi.de  ibi  glo-dc  * commnnirct  DD.dc  in 
l.fiiiuin.  ft.dchjs,  quilumrui,s'clalicn.iur.cumahis 
allatis  pa  MarfLin  rub.  Cde  proba.nu.9.  dc  ciegiter 
tradiililufiril!  dc  vigilantiis  Ordin.palcomsin  fiio 
tcad.de  noth.de  fpur.c.ai.num.  1 . dc  Utd  ptolcquitur 
Alba-in  confS  ).iiu.S.cum  fcq. 

Quod  tn  imctligcndum  efi»  vt  hoc  veru  fic  es  par- 
te patris:  nam  cx  quo  proacatio  filiorum  non  cadit 
d incertu  fenfum  hominis,tcu  nemotcffificaripolfic 
aliquem  abaliogcnicum,aut  conceptum  fui  fic.  Ideo 
prcibaoonem  huiufinodi  reddi  difficilem»  dc  fere  ini 

* podibileiucradidcrc*onincs»&prceipueBar.ind.l.  * 
j.nu.i.dc2.C^uor.bonoc.Bai.ind.l.fiUum»t).dc  his, 

lqfepbiMaJc4rdiyVol,h,  D j 


lofephi  Mafcardi 


qui  lunt  fui>vcl  alicn.*jur.  & in  conf  74-  verba  Domi, 
coi.  t.lTb.i.&  inconf.437* tertius habcbat.coKi.li.y. 
Dcc.in  rub.de  probnu.  i6a.&  in  c.in praefcntia.nu.5.. 
eod.tit.de prob.ir.dc  in conf.iyi.Parili etiam  in  conf. 
lo.nu.^p.vol.a.Grat.Jtidemconf.  io.nu.i  i.li.2.  & in 
conr43-nu.;7.cum  plur.feq.co.lib.  idem  Parif.  conf. 
I a.num.22j.vol.2.Nar.'qui  loquitur  de  fpurictatcin 
conf.47  t.num.  J9.&  nu.44.de  Burf.in  d.conf  8s.de  in 
conf.SQ  na.i.  de  fem 

•j  SeCusaute  ex  p.im  matris  i f vt  jiam  diximus  >ipfa 

enim  ell  certa.d.l.quia. fF.de  in  ius  vocan.  vndcGuli. 
de  Bcncdic.inc.  Raynutius.  in  s.par.in  verb. qux  fi- 
lium ex  eo  fufeipids.'  nu.  1 y.verf.  & praidi  Aa  probatio 
filiationis  per  przfumptiones  de  tcfia.larbitramsjcfi 
ad  probandum  filiationem  ex  parre  matrisnonde- 
bcreadmitti  iurisprarfiimptioncs.qucm  tame  repro- 
bat Bcro.inq.90.nu.4.dc  y.  concludens  ex  multis  per 
S cuibiaddutlisiffiliarionSex  parte  matris  probari 
pofle  pcrconicdurasjdc  iuris  prxftimptioncs.:  vt  cti3 
voluit  Grat.conf.62.nu.4.vol.2.proqua  opinione  fa 
cir,qt  infantes, qui  fijntexpontiadHofpitaiia,  corii 
patcr,dc  mater  ignoratur  ac  etiam  locus  originis:  ve 
pcrBar.ini.i.ff.ladmunicip.  & ideo  hoc  cafu  erit  lo- 
cusctia  ex  parte  matris  probationi  per  prxiumptio- 
nes, de  conicduras,dc  quibus  infra. 

£fi  tamen  animaducrccndu , quod  etiam  ex  parte 
patrispotdl  dari  cafusiin  quo  vere, de  diredle  filiatio 
^ probari  pollit,f  ndpe  li  vir,&  mulier drcntfol i in  car 
ccribus detenti  fubdiligcntilTimiscufiodib.  de  ibi  fie 
tcrintpcrannum,  pofi  illum  qux  foemina  reperirer 
prxgnans,de  tcfiescufiodesdcponcrcnt  nemine, aliu 
ibi  ingrefium  efle , nec  ingredi  potuilTc , quin  ipfi  vi- 
dificnt:  nieoin  cafu  natus  ex  illa  verc,dircdc,3e  in- 
dubitate k iure il to  diceretur  gcnirusriflud  cfi pronu - 
ciatu  Iacob.de Butr.in  l.i.C.quor.bon or.de ibi  Bart. 
nu.2.quos  refert  de  (equit  Barb.in  conr.3.nu.7.vol.3- 
c.iuitBocr.q.xpp.dc  tradit  lac.Mcnoc.in  tta^.dc  ar- 
bit.iudi.calii  Sp.n.iS.  in  quo  loco  reprobat  opinionS 
CardPaleot.in  d.  ttaft.de  noth.de  fpur.c.  2 1 .nu.7.  c6' 
trariu  volentis,  pro  qua  opinione  cotra  eunde  Card. 
ficir>q> alias  ocioia  vr  doftri na,  q in  filiatione ,pban 

10  d.i  (xpiinme  tradut  Doft.fq»  fcilicct  fieri  debet  duo 
articuli.vt  in  vno  dicat, q>  tahs  fuit. vel  cfi  filius  talis: 
& alius, q>  fuit  de  dUnquafi  po(icinoncfiliationis:vt 
tradit  Bar.in  l.filiu  ditfiniinus.fi  de  his,q  fune  fui, vel 
alien.iur.de ini  i.§  it£  pcrconirariu.fi'. dclib.aguof. 
deinl.t  S.i.nu.  3-  ft'.dcquafi.  Primus.n.articulusrc- 
fpicit  ventare, de  proprietate  filiationis, de  alius  quali 
poirclfiond : vt  declarat  Pau.  de  Caftr.in  conf.  1 5 i.in 
prin.vifo  punfto.vol.  t.pp  vcrbft  fuit.de  cfl.  de  idc  fi- 
bat  Dec.in  e per  tu.1s.nu.40.  verf  5c  generaliter  in  ,p- 
bando  filiatione  fiut  duo  articuli,  deprob.  docuit  6c 
Bar.in  l.no  nudis.in  i .Icft.  C.dc  proba.inquiens  arri- 
culii  defuper  faftu.dici  articulti  de  veritate  rei,  idefi, 
de,ppricrate,vt  ipleBar.  cauit  in  l.i.nu.;.C.qiior  bo 
nor. de  meminit  Ruiiin conf  5 i.in prin.  de n.4.  vol. J. 

Cu  igit  adeo  difficilis  fit  filiationis  probatio  educ 
* iiiimt  oTgs  * DD-futfitcre  probationem  f per  prxfum- 

1 1 pciones  deconicclurascx  coiuex.in  d.l. Lucius.  fF.de 
condi.de  dcmoti.de  l.ncq;  natales.  Cdc  proL  vtlcri- 
ptum  reliquit  non  minusdignitate,  dedoftcina,|qu3 
i n tegri  ta  te  y 1 tx,de  i n grege  cu  rx  iu^  com  mi  (To  cu  fio 
diendo  vigilantia  Cardi.  Palcot.  in  iain  citato  traft. 
dcnoth.de  fpur.tradit  Bcrrrand.inconf  26.  nn.  i.ct  2. 
Vol.  i.dixit  etiam  .\nch  inconf  las.nu.d.eclatc  pro' 
Tcquiiur  Augufi.Bcro.q.  90.fubnu.5.  Parif.  confio. 
nii.3  i.vol.2.Baiba.inconC27.nu.2.et  3.V0I.2.  et  alie 

f;atis  per  Alb.in  conf  84.11U.8.  Burliin  conf  Sg.nu.  i. 
ac.Mcnoch  intraft.dcaib.iud.d.cafSp.  nu.  i.rndit 
Alcx.conf  1 2.ct  fcq. vof6.  et  N at.in  conf  23  5.  nu.  $. 
t>cc.conf5i.Grat.conf4;  nu.i7.ctplur.lcq.  vol.  2. 
**  Intcliigc  tn,  t vtc*  pnefumpriones , etconiefturx 
debeit  clfc legis, et  noa  hominis,  ve  ia  probanda  cd- 


fanguini  rate  docuit  Bal.Ind.c.pcrnias.col.vlt.infin.' 
de  proba.cr  q»  linr  plena’,  et  concludenter  ,pba tx : vt 
nuncup4timrdponditGrat.incoiifd2.nu.9.col.2. 
Amplia  illudquodcfidiftu  d^bationepeonie 

1 3 fturas,c(  prcfinnptioncs  v(q;cocflc  verum  t vt  filia- 
tione hoc  pafto  probata,  intclIiMtur  verus  filius,  et 
certuspater,  prout  aniinaducrtit  Parif.  ind.conf.io. 
nu.96.vol.2.ctfcniitBal.ind.c.pcrtuas.  col.fin.vcrf. 
oppono  ct.talis  filius  probatus  non  poti  patre  rccu- 
fariivtcauit  Mcnoc.  d.traft.  dearbit.  iudic-d.  caf  89. 
nu.  1 i.cx  contcx.in  1. 1 .§fi  quis.ff.de  carbon.  cdift.of 

14CX  aliis  ibide  adduftis.Qnpd  maxime  veru  cfl,t  fi  cf 
femus  in  antiquis,quia  eo  in  cafu  inditia  et  conicftu 
nepro  plena  probationehabentur:  vt  in  hypothcfi 
nofira  confiiluit  Al)b.in  conf  84.nu.8. 

Secundo  amplia  ifiud.vtncdu  procedat  ad  probS-  ; 

15  dumlcgitima  filiationem, ffed et  naturalium  tra, 
fpurioruni.cr  filiorum, qui  vulooconcepti  nuueupa- 
tut.ita  firmauit  Gozad.in  conl.i  3.nu.47-  et  s 5- « di- 
xit late  Nat.in  conf473-nu.  J9-Ct  44-  Soc.iunin  c6C 

* * 67.vol.4ct  hanc  fore  magis  commund  feribentifi 
opinionem  attcftaturRoli.i  Val.  inconfaa.  nu.^o. 
vol.j.qucm  rcfacndofcquiturButfa.  d.conf  89.nu.  : 
i.ctantclariusdixitin  conf  88. 

16  Tertib  amplia, et  Intcliigc  hocidc.f  vt  ex  pluribus 

conicftutis,ctprafumptionibus,pcr  quas  probatur 
filiatio.de  quibus  nifiadicctur.vnaiuridicc, et  firmi 
ter  probata , fatis  fit  futura  ad  probandam  filiatione, '' 
vt  pulchre  tradit  Soc. in  coni. 24.  vifiscoI.13.  vcrf  it^ 
facit. vol.a.ct  latius  infra  lub  vnaquaque  pt^fmnptio 
ne  conicfturx  dicemus.  • 

Limita  primo  fupradiftalocu  fibinon  vedicarc,*^- 

17  tqn ageretur deauferenda  hxrcditatc  alicui,  quia 
eo  in  cafu  fatis  non  erit  probare  per  couicd^ras,  et  > 
prxfumptioncs:  vtobfcruauirCorn.in  conf78.  vifo 
proccflli.col.  j.ct  Maria.Soc.in  conf  86.nu.43.vofa. 

Sccun  do  limita, et  intcliigc,^  hx  prxfumptioncs, 
et  conicfturx  non  fem  per  .jct  (impliciter  inducat,^ 

1 8 barione,t  fcd  quandoque  ponantur  in  arbitrio  mdi- 
cisictproptcfca  runccrit  expcftandmn  atbitriu  hu- 
iufmodi.vt  protulit  Bafin  d.l.nun  ignorat.  Ode  his, 
qui  accuf.non  pofvtdixit  Parif.ind.coni.io.nu.So. 
vol.i.in  quo  loco  citat  Alcx.in  conf  90.nu.i7.1ib.6. 
et  in  conl.ss.nu.?.  lib.7.tcnct  etiam  Aie.  in  traft.  de 
prxfump.rcg.i.ptxfumpt.27.  in  fin. 

QO  ti  e LV  S l 0 DCCLXXXVIII. 

ARGVMENTVM. 

Conicdurae,8t  praefumptiones,  ex  quibus  fi- 
liatio probatur. 

svmmarivm. 

1 Conitliura  amniitm prima, prafumptio filiationis  iUs 

tfl,quatiAo  aliquis  tfi  natus  txvxort  in  domo  mariti 
cohabitantibus, ix  vicsnis  fcitntibus. 

2 Filius  pra/umiturmariti,qui  natus  tfi  txvxort  in  domo  . 

ipfiusjttiafi  mattr  ntgtt , dicatq;  naiUtjfttx  aduUtrio, 

} Filius  quando  babirtt  lafam  confeitsuiam , dr  ptr  vtrbA 
matris  credent  fi  natum  ex  adulterio  deberet  abfiinert 
a bonis  mariti.  Contrarium.nu.s^ 

5 Cautela  vidua, qua  cum  in  extremis  ageret, accerfiuit  tres 

eius  filios,  ix  lUss  dixit  vnus  vtfirum  natus  tfi  ex  adsel- 
ttrio,iXC- 

6 Filius prafumB  mariti  etiamfittmport  conceptionis  vxor 

ejlet  adsilttra. 

7 Indubio  prafumptio  tfi  maritumcumvxorevti  re  vtnt 

na,niji  contrarium  probetur. 

8 Multa pojfibilta  funt,qua  tamen  non  prafusnuntur. 

9 Fttius potius  prafumitur  mariti,qstam  aduUtri , etiam  fi 

mulier 


Deprobationib.  Conci  DCCLXXX VII L i8 


mubtr  'nbs^itJnl  m Jomo  adaltfri , dftmodomMritui 
sidUmhMhntAcctffuvu 

fo  fdiMs potiut  ex aduturoi^uamex  wgrito^f  bt4tfumHur^ 
f ^ vxw  ium  bahiUret  <um  msrito  diu  fuertt  fierilii. 
II  Fttisupctiufprx/umiturdduUeri^uAmmariti  ,Jimari- 
tmsram  saimttvxorwi^iX^yUer  frtquenUui  eum 
emtUtrt  vtrfutut  ft. 

1 1 ^FUhttpr4^mmitur  e fi  mxrittj^  non  aduiteri , etismji  ex 
fscte  r^rai  adiMerum. 

I } *^4^umptto  qmd filim fit protnaeut  a marito,  tTnHab 
sduUtroeJiadeo  whement,  quodetiam  fiante  communi 

rtonttSxmtfie filium  Multeri,nontollsU$r. 

prt^umtturuduUerinMfiir  non  marhs, quando  ei* 
(ommmni repettationtconeurritetUmeducaUo,  trafla 
mi  6 nominatio  tanquafilyadulttri.Contrsrjtu.  \ 5. 

1 6fibui  potiuiprx/umitur  sdulteri^qnam  mariti , per  con  - 
fi^ntm  ipfiuiyiy  matrii fie  ajferentium.  ' • 

tyrtliuiquandoefinatuiexeui  ,v*UUudui , tunc  propter 
peccatum prafttmitur potius  ex  adultero, quam  ex  ma- 
rito. Coniearmm^M.  1 1 . 

XpT^i  fi  /edet  feappeOare  filiam  adulteri  iy  mmmartti, 

. pr^umiUtrfihmcutui fiappiHat. 
ao  FiXa#/  quando  fuit  infitutm  baret  per  aduHernm,prtJu 
wutur  ttui fitiut. 

ai  FiBu!  natmin  eonnantia  matrimonqprafamitur  filsu\ 
miaritiatiamfi mulier  multo  tempore  antea  extitifiet fie- 
rilit^Uifquefilioiexip/bproerejfet. 
iai  Vidua^ua pofi  mortem  manti peperiffipriut fuit  Utri- 
lisprafumpiio  efi-,  quod  curant  nt  ab  alio  ifiicijrauida . 
proconfequendabareditate ipfiut mariti.  Contr.n.i 
Medier efiz3a vidutfiiSico alteri nubat,et itra  nont  me 
fit panat  ,pfumij partus  tUiut  in  qaH  mafit  venfimtlet 
fjumptioms  concurrit , dr  approbata  a peritis  in  arte. 
xqPttiut  mstusex  eoneubina  in  domo  retenta  prafumitur 
fidus  eommhimar^, 

^PtlittS  le^timuibrobaturyprohato  ^ mater , ^paterfint 
twi*,dr  t’Xor  CT  Spurius  dr  naturalis  pra/mmitur  natus 
exeii  noHprobatomatrhnomointtreot. 

»7  Pilittipotiusprafumitur  nncubinarq,quam alterius, ft 
* fi  itio  tenere  itia  contubirta  ab  alto  eo^nofeeretser. 

38  Pileus prafumstter  illius, qui  mulierem  in  domo  retinet.' 
xp  Pilfu  f nonprpfiemeitur  tjfe  itiius^ut  non  in  domo propria 
retinet  mulierem  fid  extr.ylieet  ad  illa  habeat  atstjfum, 
iy  ad spfiusUbttum  flet.  ContrariMm,nu.^O, 

^ t Piliut  nonprafuenitur  tuui,itiam fi  iila  multer,  quam  tu 
extra  domum propriam  retines,  dicat  tuum  efie. 

32  Pileus  non  Prajumiturstiius , qui  mulierem  non  bahebat 
profuo  lebitQ. 

AmiUa fi reptriatur pr agnam, non  Ha  facile ef  prafumh 
dumcontradominum. 

Piliut  non pra fumetur  viri  fimulierfuit  abfent  d viro/o 
tempore  quo  vertfimeliterpoiuU  tfiki  qrauida. 

35  Prafumpttoiuris^  de  ture  efi  adeo firma,  vt  non  admit 
tatur probatio  m contrarium.  Contrarium  »u.  }6. 

37  Ad filiatiouemprohandum  tUaejl potior  probatio  , qu4 
oritur  ex  natiuitate,qudm  qua  ex  nommattone,  ty  tra 
flatu.  Contrarium,  nu.  ;8. 

3 9 filius  prafumeturese  marito  fi pfe  ad  xsxorem  habeat  ac- 
ctjfus^tamfiilla  lu  lupanari  exifiat. 

40  PH  iui  non pr^umitur  ex  marito,  quando  ^fi probat  tf- 
port  contepuonii  non  concubui  fie  cu  vxore  vel  propter 
abfintiamevd  morbum, vel  qutd  abttd  impedimentum, 
vel  quod  fie  ad  topulam  inbabiUi. 

41  Sperma  eurrstexonemtbut  membris , iy  ex  fano  tfl fanu, 
dr  ex  infirmo  infi rmurm, 

42  lumniilicetfitexnaturaaptm  ad  gener  andumftamtnfi 
tfi  valtiudinartut',,  cefiat  itiapotentia , lyprafumpUo, 
qe^djit  euufihm  natu/  ineiui  domo. 
AiPsbuinonpr^mitefiemaritiquandomaritutefi  adeo 
finio  confit  ftui,  quM  redditur  snbabtUs  adgentraudu. 
44  Zxifientet  in  eetatefemU  nonpojfunt  de  facite  procreares 
Jedpnraro  propter  dtmmuuonem  calorit  naluralihlj 
potmsar» Jumme, 


45  QuattasreqMirahtr,vtaliqHiidicaturitbfmex  ,'mnon 

pqffit generare. 

46  PtUm  natus  in  vndecimo  mtenftpofi  mortem  mariti , n jn 

prafumttur  legitimui,lyfikus  mariti. 

Filiatio  kgithna  non  prafumttur  per  folaeohabilation?, 
fid  requiritur  etiamiraflatui,  ir  nominatio  paritum. 

48  Pra/umptioquod  filtut  fit  fibui  manti  eejfat,  quando 

agitur  de  bMit  dtfunfh  alteri  auferendis. 

49  Specus probationii filiationis  per  cobabitationem  viri , ly 

vxorii  tendU  ad  probandum  propnetate.n  filiationis. 

nio<loqlinrconicclijrxi& 

V iviWcilliU>  prxrumprioncs  cx  qbus  fi- 
liatio probct.Erconic£luramomniprim2i&  pfuin- 

I prionS  ilUcfie,  t qn  aliquis  natusfit^x  vxorcin  do- 
mo mariti, cohabiramio.nmui«&  vicinis  feientibus: 

* Icriprcrco^s*  Oo^.in  l.Hliu-ff.dchis.q  (iintrui.  \*cl 
alicn.iur.&  in  l.non  cpiftolis.  C dc  ^b.in  l.fi  vicinis. 
Cdcnupt.incptuas.vbi  \bb. nu.i.dcprob.  &inc. 
trafmiirx.qut  fil.fintlcgit.Dcc.inc6f272.coi.2.3c  in 
cor.378.inprin.Alcx.in  coor.74.nu.i.vol.2.  farif.in 
c6Cio.nu.2.vol.2.Dcc.ind.c.pruas-  inpvin.de  prob. 
Bcaedid.Capr.inconri.nu.i.latc  Barb.inconi.27. 
per  (otu.vol.  I .Lanf».dc  Oria,  in  trad.  dc  teft.  nu-93. 
cu  add  ibi  in  litcra  G.&  lilufiri(s.acopriinus  Cardi. 
ralcor.ind.iracl.de  noth.flc  fpur-c.22.nu.?.  Qua  l'pc- 
cicni  probationis  Icias  rih  tcndcrcad  probaiulu  pro- 

• prictatem  filiarionistvtcx  * communi  (cmcnria  Do- 
doru  rcipddir  Rui.inconf.52.nu.4.vol.<.  ante  cum 
dixit  Alcx.conf.5 1 .nu.5.vcrl*.  nonobfiat  ct  vol- 1.  & 
idem  Rui.inconf.jUUb  nu.}.cod.vol.nu4. 

Primo  ampl  ia  covfq;  proccdcrcivr  fi  mater  nega 
rctillumcncfiliu mariti» natumq;  efieex  adulterio» 
nihil  obfiarct,qujnctia  prarfumcrcmrfilius  ipiius  ina 
riti:  vf  audor  cA  Abb.in  eper  tuas»  nu.  ?.&  4-dc  pro- 
batio vbi  refert  qua;fiion&  qui  ponunt  Icgiftarind.K 
fihu,3c  ind  Uivicinis,viddicctdcqiud.i  Regina,  q 
dum  moreretur, dixir eius  filio»  ipfum  nocilc  filium 
Regisded  cuiuldam  militis, & ille  nimiscrcduliscre 
. didit  nutri  > ob  idque  regno  renundauit.  cuius  rci  it 
vitra  DD.in  d.l. filium, 5c  d.l.  fi  vicinis,  meminit  etil 
Bal.iuconf.74.vdrba  Diii  Cvn.lib.i.  6cNcuiz.lib.i. 
Silu.nupt.nu.59.Barb.inc6f  )8  col.2.1i.2.&laf.inl. 
GaUus,nu.6).lf.dclib.  6c  pollh  ProampUationc te- 
net glinl-fi  pofihumusin^.vlt.fi.delibe.  dcpofihu. 
A lex  ini.ncque  proRlfio.C.detcfiam.  Boa.in  deci. 
299.nu.6.Panfconr.io.mi  i4lib.2.Hippol.  M.ir(i.in 
l.i.S.adq.nu.?5ffdc  quxfi.Go^ad.inconf.ia.nn.27. 
dc  lilufir.Palcocdc  noth.5:  fpur.c.24. 

3 Limita  hmdi  ampliationem  non  procedere,  fqfi 
filius  haberet  Ixfun  confeienti^  > nempe  q>  crcdcrct 
matrSdiccre  veru : quia  tunc  debera  abUiocre a bo- 
nis mariti,aliisxdihc.irctadgchenni.vtinc.litcras» 
de  fimonia»ita  tenet  Abb.in  d.  c.  otlicii , de  pt^nit.  Sc 
remiilio  nu.4.2c  Prarpo.inc.venicns,q. pcn.de  eo, qui 
duxit  in  matrimoniu,  5c  declarat  [>omin.Sor.  deiu- 
ditia  dciurc,(ib.4.q.7-Arr.2.vcrf.tainctrt.&  refert  Al- 
cia.in  d.trad.de  prxfiimp.rcg.  ?.pxfuinp.  ?7.nu.d. 

4 Concrari6tfcnntCor.inconf.293.infi.lib4.vbi 
inqnir,q»iilc  Rex  male  regclfit  Regno  renuciandoc 
quia  ct  in  foroconfcicntic  erat  curns.ex  quo  non  te- 
nebatur credere  matriper  fiipra  'allcg.mampliatio- 
nc,dc  illum  fequutuscfi  And.ab  Exca  in  c.  t.nu.3  36. 
de  confitr.Sc  vr  tenete  Mcnoc.in  d.trad.  de  arbitr.iu 
dic.cafu.89.  num.28.  dum  tamen  non  adoo  eflet  tam 

5 vehemens  pcrfuafio  marris, vt  illi  aedere  polTei  t fi' 
liuSidc  ibi  reprobat  illam  eautclam  dc  illa  vidua ,qu9 
cum  incxtreinisagerectacccrfuiictrcseiiisfilios,  it- 
lifquedixit,vnus  vedru  natus  efi  cx  adulrcrio*&  pro- 
pecrea  indebite  dennet  bpna  paterna, & idco.nc  mo 
riarinifiopeccatoivolopalieu  faccre,  nili  vo>  inui* 
cem  remittatis  oi  iu$,  (p  habet  alter  verius  aircrii.  Et 
ppea  ipli  filij  dubicitesde  Icipfis  voluntati  maternx 

Jofi^iMa/<ardt,\foi,x.  4 acquic- 
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adiulctierwnf.Sr  paili  fu  nt,pn»ut  requirebat  raarcr: 
quam  cautclatanginfadohabitamrcferr  Alc-ind. 
trad  dc  pracf.rcg.  ;.pr«lu.  fy.fub  nu.6.TcprobatinquJ 
[ Mcnoc.  vbi  fup.exeoquia  ncmocommfilrommti- 

mcredcbuirmatrisdcclararioncm.idcm  facit  Coua. 
in  c.pccc3tuniipar.i.S.i.vcr.nccniihip1accr,dcrcq. 
jiir.in  6. M arer  ta men  prudenter,  3c  religiose  (e  gcilft, 
ne  zdificarct  propriam  damnationS  mortCncrnam. 

Secundoampiia procedere  etiamd  tempore con- 
S ceptionis  vior  cf&t  adultera, f quia  tamen  etiam 
hoccafuprcfumiturfiliusmariti;pertcx.in  l.milcSvlT. 
dcfundo.ff.adlcg.IuI^eadulr.quem  tex.diciciingu- 
. larem  Bal.in  rab.C.de  probat.col.vIr.&  in  l.fi  matre, 

I C.dcfuis,8c  Icgiri.  Franc  Crcm.in  iing-iid.  mortuo 

marito.Fcl.in  c.pcr  taas,dcprnba.&  ibi  Abb.  & DD. 
Ang.de  Pcruf.inl.7.mcnfc, if.de  ftatuhominu.  Paul, 
i deCaftr.ini.  ?.  lf.de  iib.&potihum.  Ncuiz.  infilua 

nupr.lib.i.nu.8  t.Curr.iun.inconf. i i.  coi.  2. Hippol. 

' Marfil.ini.  I .S.ad  quzft.nu.84.fF.dcqu5ft.B0cr.in  de: 

I cif.29p.nn.j. AIc.de  pr.xlump.jnd.reg.3.prciump.;7. 

jnprinc.Bcrt.mconflzai.in  r.par.volz.  Bal.in  coni. 
74.  coi.  i.vol.i.conf4;7.  vol.r.Couar.incpitom.2. 
par  c.S.f  .j.num.S.  vbi  multos  allegat,  & ratio  eftiqa 
I idclV  fauorabilius,&  honorabilius  pro  ipfo  filio,  qua 

quod  dicamr  valgo  conccpms.-vt  inquit  A bb.in  d.c. 
per  tuas.qucm  rcfen.Jc  (equitur  Parillin  cof.4.  & 10. 

7 vol.:.5c  criamquia  (abliftitfjuormatrimonij,t&  in 
dubioprarfianpiiocft  mantum  cum  vxorcvrirc  vc- 
nciea,iiifi  contramim  probctur.vt  ex  ibi  per  cum  ad- 
duciis,&  huiulinod  i rationes  ctiamadducit  Ale.  in 
d.rcg.,i.pra:lumpt.?7.dumortcnditdicium  text.  inf. 
defuncto,  non  probare  liipradidain ampliationem. 
Nam  rcx.dicit,  quod  poller  illa  mulier  clTc  adultera, 
& impubes  dcfiiiictuin  patre  habuiftemon  ergo  inqr 
luriiloiifulnis, filium  illum  pialumi  a inariroconcc 

8 ptum.f  cum  mulrapoiribiiia  lint,qus  tamen  n6  prq- 
jiimuiKur.Er  idem  IcquiturMcuocii.  in  allcg.tracfa. 
dcarbirr.iiid.ca('.89.fiii!n.2i.proampliationc  tamen 
tenet  Alcxand  conli/.  1 57.  num.  2.  circa  prunum  du- 
bium,voium.. ce  Bcncdid.Capraconf  J.incip.  cum 
vilo.num.  I.  5:  2. 

Prirno  extende  hacampliationcm  locum  habere, 
etiamli  mulier  cohabitaret  in  domo  adulteri , dum- 
modo maritus  ad  illam  haberet  libcniin  acceflum . 
p tN.immnc  etiam  potius  prxlumitur  filius  mariti,  q 
adiilrcri.iia  notat  b.ild.m  Ui  a matrc,C.dc  liiis,  ic  le- 
git. Abb.in  c.acccdw.de  purgat.  Canonica.  & in  cap. 
otfiiii,dcpo:nircnt.&  iciinifi.Barb.in  confis. coi.  i. 
V0I.2.  A icx.coii(il.87  coium  pcn.  verf.prajtcrca , vol. 
3.5rconf.;7  col.penulr.yol.i.lequitii:  Franc.Curt.in 
confil.  )j.  colum.  1.  m fia.  Paris  confit.  64.  colum. 1. 
voium.  ^Dcc.in  coni. 5^7.111110. j.llluftril.palcot.  de 
notii. 3t  rpur.cap.24.num.i.ac  Ial‘.inconf.t25.col.i. 
vcrr.i.vol.4. 

Primo  limita  hanc extenfionem  non  procedere, 
lofqu.indo  vxor,dum  habitaret  cum  marito,diu  fuerit 
ftcrilis.co  namque  ea fu,ti  cum  alio  cohabirarct,ctiilr 
li  pareret  libcraccclliis  marito  ad  vxorem , pratliimc- 
rctur  potuiscx  adulicrio,quiin  ex  marito.tclb.  Arer. 

& Fd.ind.c.pertuas.  col.i.dc  probat. 

Secundo  liimta  locum  libi  iion  vendicare , fi  ma- 

* 1 ritusraroadiret  vxoicm.tquiatuncpr^lbmiturfilius 
pomisadultcri  qm  frequentius  cum  muliere  vcriaba 
tur,quim  mariti.-ita  tenet  .\lc.  d.  traA.  dfc  prarfumpt. 

teg.}.pralumpr.J7.num.u.pondcianstcxt.  ind.l.fi- 

liiim,vbi  lex  con(idcrat,quod  marinis  (italFiduc  ver- 
laaiscum  vxorc,&  ex  hacaftidua  coliiciudinc  .idul- 
tcri  cum  muliere  pomis  prar/ii  mi  adulteri,  quam  ma  • 
riti  filuini.rcnet  Paris.inconf  lo.nu.j+  vol.;. 

Scctindb extende iiianimet  ampliationem  proce- 
*2dcrc,tcriamfi  filias matrisex  referrer aduheru: 
Quia  nihilominus  ftarciurproprafumptionc,  quod 
fciim  dJa  iuariti,&  non  adtiiicxj  .potmt  enim  id  c6- 
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tingere  ob  cogitationem  mol  ictis  rfpoie  conceptio* 
nis/ecundum  "I.inI.qimct  aliquis  (f.de  verb.fiMif. 
quod placuirCaftr.inconli2->s.vol.i.lar.&Do^in  : 
l.Gallus,inprin.circ.fi.tf.dclibrr.&pofthum.&dkC' 
musinfra  inconicelura  perallimilarioncm  • ; 

Tcniocxtendc.vr  adeo  fit  vehemens  illa  pr^foni- 
XJ  ptio  tqnod  fit  procreatus  a inariro,&  non  ab  adoite- 
to , quod  etiam  ftanrc  communi  opinione  illum  efle  ■ ' 
filium  adulteri, nihilominus  ii6toll.iturprxlumptio, 
de  qua  in  ainpliarione.ua  .^bb.  in  e.  accedens,  nu.6.  ; 
de  }^rgat.Canonic.&  Marc.Mant.  in  conf.pS.  colu, 
pcn.vol.  I.  I' 

rrim61imirahuiufmodicxrenfionem,quandoc(l  : 
illa  communi  rcputationeconcurrercr  «iain  educa* 

14  tiOitTa^atus,et  nominatio  tanquafilijadultcri.^fhoc 
nempe  cafu  ceftarer  alia  prxfumptiode  marito,  5c  * 
przlimcrciuradulteriniis;1ta  cautum  cftab  Ancha. 
inconf.225.dub.2,Alex.inconf.8S.vol.7.Corn.conf. 
i.col.2.vol.3-Capra  in  confa.Barba.  in  conf.68.voI. 
4.1af.in  cof.  1 2 5 .coi.  3.  vol  .4.Dcc.in  conf.i  88.  inprin. 
^rtr.in  conf.  108.C01. 1 .vol.  ?.Sc  in  conf.7?.nu.«i  3>co.  • 
vol.3.Grat.inconf.i)8.col  pcn.vol.2.&  Mcnoch.de 
arbit.iiid.cafir  1 89.  num  65. 

15  Contrarium  t lenti-  Parisinconni.ii.nu.  20.  cutn 
plurib.fcqucn  voium. 2. vbi  inquit  non  debere  cfte  in  e 
poteftatc  adiiluri  facere  fibi  aliquem  in  filium  pcf 
nominacionciti,pia:ftaiioiicm  aliincnrorum,lcgiii* 
mationcm,&  alios  traft.itusfimilcs,&  immutarcfii  ■ 
auin,5cdifpolitioncm  legis,  3c  pro  i Ilis,  & perillos 
adusfubucrterepnclumptioncm  lege  fundatam , & 
inducciitcm  vcri.Mtcm  probandi  filiationem : &id£  : 
Paris.tcncrin  eo  ilii  i.nu.244.vfq;  ad  nu.243  eodc(n 
vol.2.0x.  B.  1b.1ncoef.27.col  pcn.vol.  I. 

16  Secundo  limita  non  proce‘dcrc,|  quando  vitra  fii-  •; 
pradiefa  iii  prima  limitatione  concurrcicrctiamcon 
feftloiplius  filii, 6c  marris  a fterentium  efle  filiuadul-  e. 
teri  : quia  tuncprxltimercturfilius  porius  adulteri, 
quim  mariri  .-fecundum  Paul.de  Caftr.  in  conf.i  1^. 

in  vlt.dub.vol.  1.  2 

Sed  non  videturvera  limitariohuiiifmodi , illi.n. 
affus,  dequibusin  prima  limitatione  non  inducunt ' : 
praefuroptionem  filiationis  ex  parte  adulteri  Iccun-  " 
dum  Paris.in d.conf. I i.niyn.ao.&inconf.  12.  mim. 
244. vol.  2.  quzraodoadduntiir  in  hac  fccund.i  limi- 
tationc,nihil  videntur  obllarc,  quu  afterrio  filii  nuf*  - s 
lam  habet  ccrtitudincm.ncquii  enim  jpfcfcireiqno 
ntprocrcatus,afterrioautem  matris,  vrrupr.diiiimus. 

Se  infra  dicemus, nihil  rcleuar,  Se  ipfi  non  eft  ftatrdu. 

In  limitatione  tamen  relidet  Alciar.  infuotr.ida-  ' 
tudcpixrumptio.rcg.3.prxrumptio.3S.num.io,cuin 
iequem.  T 

Primo  limita  fiipradi^am  fecundam  ampliario- 

17  ncmtoonpioccderc  , quando  filius  efler  narus  ex-  ‘ 
cus,  vel  claudus,  quia  tunc  proprer peccatum  prxlii- 
merctur  potius  ex  adultero , qui  m cxmarito,  fecun>  C 
dum  Baib.iii  c.in  przrcutia.11um.98.de  probar.qticm 
referendo  fcquitur  Marfil.  in  ling.  s 30. 

18  Contrarium  tcnct,&  nominatim reprobat  B.itba. 
Couar.in  epitome  par.2.c.8.Jl.3.nu.8  vcrli  hinepror- 
fus.inquicns  uon  licere  huiuimoiliiurisprzfumprio-  • 
nem  tam  cfticaccm  elidere  hac  Icui  conic^ura,iudi- 
ciumejuediuinum  verediuinante. 

Secundo  limita  przdi^am  fecundam  ampliatio- 

19  nem  non  proccdcrc,t  fi  filius  eo  pafto  natus,  Ibicrec  > 
fcappcllarc  filium  adulteri,  de  non  mariri  .*  quia  tunc 
przlumiturfiliuscuiusfcappcllar.iux.  lentent.  Paul.  > 
de  Ca ft. conf  27 5. fuper  i.yol.i.dc  eo  magis  procede- 
re,fi  fxpiusita  firappellaflct.Nam  licet  confcilioab- 
fente  parte  fafIa,non  prxiudiccr,  tamen  fecundQ  eu,  * ^ 
quando  eft  frequens, & pluries  repetita,  viderurtran- 
flrc  in quandam  publicam  famam, & tue  noccuficuc  - > 
etiam  iicK.  Alc.de  przfumpt.d.rcg.3.prxf.37.nu.  1 1. 

20  Tertio  limita,  f quando  talis  mius  natus  fuiflct  in- 

lliiutus ' 


Digi'  ^ 


De  probationib  ConclufbCCLXXXVIIL  29 


ftiraro^  bercs  per  aduircrum:  n3  lanc  pr^fumiiur  cius 
£}ius-nc>n  enunilluinnirutlTcr,ni(i  vcnlunitircrcms 
.C0CT  hiiusjteftc  Alc.in  d.rcg.  \ .prxiumjH.  ^y.nuin.  i a. 
& latius <lic«tur  infra  m coaclulionc  &Uauopcrij)> 
fiirationem. 

Tertio  primario  loco  amplia  conchinonem  » .vt 
fldc6*vcra  Iit, quod ctiainfi  mulier  miilro  tepore  an- 
tei  exritifler  fterilis,  nullostj;  filios ca  cius  marito  ^ 
«icreaffct^tnihilominusnaruscxea  pofimodu  incon- 
^•Tia  marrimonii.prxlumimrfiliusmariti'  vc  inqt 
c.per  ruas. per  illum  texrum  quem  ad  hoc  pu- 
^ tat  Cng.de prob.reqiiifur  Alc.de pfarruinp.rcg.5.pnc' 
iumpr  ;?  num.8.& Ruio.inconl5;.volum.f.&  Fcl. 
iod.c.pertuas.num.  i . & lUuCrilT.  Paicor.de  noth.  Sc 
fpur.c.a4.nu.5.&rcfcnrcqucndoMcaO€h.dcatbiii:. 
iudic.caf.84  num.?i. 

. Limita hancatnpiiarioncm  forfan  non ptocede 
laret  in  vidua  > qux^C  mortem  mariti  pepem  1 quia 
cum  prius  fuerat  (leriliSi  non  Icuis  prartumptiocxrai 
c6tra  ipram,quincurauemabaiiocfiict  grauida  pro 
confequenda  hxreditatc  ipCus  mariti:  ita  conCdcra* 
uit  Alc.vbi  fupra  de  pnr(iiinp.d.regu.  ;.prxiumpt.  37. 
nu.S-dc  Felin  d-epermasnor.  i.dcprob. 
aj  ^nrrarifitvohiifCrcm.infing.fuo  izT.vbiin  for« 
dorib.termmi$inquic»quodn mulier  cficcta  vidua » 
conrinuoCt  efficiatur  concubina  alicuius  k-holariSf 
G pofte^intranouem  mcfespepercm.iilc  partui  pr^- 
fiimimr  mariri , & non  Icholaris.perdoeVinsm  Bai. 
itarioguiarttCTten6ris.inl.n  marcr.C.dc  lui.<IS:  legit. 

5cd  aducrtas.qitod  in  hoc  ca  fu  Crem  .ru>n  c6<imit 
inaqualitasCeiilitatiscum  marito;qti.im  cdCdcrat : 
ftCapcrillam  fux opinionis fundamcnuim  cdlUiuic 
Ai<  proutefi  videre. 

Quid^mtilicriilaeffcdaviduatinico  alteri  rtu* 
batifle  fic  ceflet  pizTumpj  iodeltdt»dc  uitra  nou£ 
lcspariat/dicicBar.in  l.Galius.n.t  ibi  Dod.  Ifxie 
a4lib.de  poChum.tprxfumihucparrum  illiuSfin  quem 
xnajcU  veri  fimiles  prarfumpt  iones  coniairrunt  1 & ap> 
ptobats  (uDt  i pcritisin  arrc.arg.1.  i.II.j  .tV.  dc  vdirjn* 
ijpic  dcinhoccalunon  eCc  inimicam  ccanicdiuam 
aHeitionem  matrisdiutAlc.de  przrumpt.icg.3.{»C' 
fcmptio.37.nu.i5.vbieruimnquit» quod  faceret  ah- 
«oalcm  prariumprioncml4miJirudotilii:n4m  C cCet 
umilismariio<eajndo?iIliusporiusprrrumereturi  Ii 
tamen  non  cCervcnIimilc.  quod  tempore*  quo  pri- 
mus mantus  vnjcbactimiiicr  recordarcrur  dclccudo* 
Tt  quia  ilium  non  agnolcebat:lccus  (i  extaret  aliqua 
-bdpicio.pcr  ea»quxrupradujiuus « iSc  diccinus  mira 
dk  limihtudine. 

Dcc.voo  in  d.cp  tnavde  prob.  verf  quamis*  8c  vi- 
timus  dicit  in  hoc  calu.in  dubio  cHc  iodicidu « quod 
«(Tctfauorabiliuvipii  fitio*  nempe  ii  primas  raanms 
cCet  ditior, illius  prarluniccctur  1 lIc  econrra. 

Quarto  amplia  principalem  conduHond  nedum 
a$  procedere  in  vxore.fied  ct  in  cdcubiiu  in  domorc- 
teota  ; ^loniam  eocafu  naruscacaprziumimr  fi- 
linsconeubinarii,vcpiacuir  Abb.ind.c.  perruas  per 
illum  rext.0c  pergl.nain  c.Michael.dc  fil.prxsby.fc- 
quit  Anch.in  confxxi.fial.inl.fi  vieinis.Caienupt. 
& Fcl.ind.c.p  mas.Bcrtr.in  cdf26.au. 2.in  i.par.  voi. 
2.Baib.incoaf  X7-col.2.vol.i.Marf  in  1. 1.  S.  ad  qux- 
ftionetn.na.34.ifdc  quzil.  Abb.in  c.rralmiiTr.qui  fil. 
fintlegic.de  in  c.inccUcximus.  coi.  peit  dc  adulc  5c  in 
c.oifici|  col.xaic  pcenit.de  reinif  Dec.in  d.c  per  tuas. 
nu.i.deprob.Illulhiis.PaIeot.denorh.5r  ipur.c.ia.et 
a8.de  laGn  cof  1 25.col.2.vcrr.2.ampliat.col.4.  Soci. 
inconf65.vol.i.Soc.iun.in  conft3S.coI.vtt.volu. a. 
* Bocalecifi99Jcdc‘c6iopinioncattcila(urPanf  in 
conrio.nu.i4.vol.2.GuglicLdcBcntdir^.mc.  Kay- 
notiits.io}.par.car.;).coi.i.in  prin.de  rclh.  vbtcon> 
eludit  hanc  prxfumpiioni  non  iblutn  habere  locum 
m IcgirimiSydC  natura libusifi»!  etiam  in  fpunis , vr  iis 
piobaus  CiDcrgat  piobau  quafi  poflcftio  iiliauonis. 


ad  Oiitisrariocftftquia ncutpTobarurquisfiliuslcn* 
cimus, tunc  probaro, quod  illi  edent  t'ir*5t  vxor,pa.i. 
filium  ditfinimus.de  alia  liipra  proximi  citata  : ita  it 
debet  prxiumt  fpuriitsyvel  naturalis  natus  ex  cis.non 
probato  matrimonio mrcrcov  vr  concludit  Bao.  d. 
q.90.in  prm.de  nu.10.  pod  .\iig.  per  cum  citatum , dc 
probarapene  Bal.in  l.inu.f  x.vcrl.cum  ergo  iftcta- 
tius.C.qui  accuf  non  potf 

27  Pruno  extende  huiuiinodi  ampliarionemif  eti&fi 
iubtdporeilia  edeubioa  ab  aho  cognorcerctur  isam 
cx  quoiacebat  cd  concubm-irio^Ksuus  illius  fiims^ 
fuinicur.quaalceriusfauorabiliusdtcnim,dehoao> 
rabtliusfiliOjVtdicarui  filius concubinarii.qui  vulgo 
conccpm&vc aii  Abb.in  d.c.p itias.de  prob.arg.auth. 
iiccr.CdeaaajraUibcr.de  c.  nihii.de  renunciatio. 

28  Secundo  exrcndasillam  nedum  incdcubina.tfcd 
in  qualiber  muliere  in  domo rercnra.licir  non  (ic  sn 
fama  concubinatus : quia  co  cafu  etiam  pnefumere- 
tur  filius  illius, qui  illam  in  domo  renner  fic  rcfpon- 
Jiim  eU  ab  Anch-m  cof  22S  videtur  prima  fidc. coi. 
uncc^cn.verl!l'upcr  aiio  diibio.de  Capra  conLi.colu.  ^ 
i.in  fi.nu.4.dcfcquirurDecind.c.pcrriias  num.  t.dc 
Ang.mconii22^vidcrur  prim.i  facicq  allegat  Alc 
ind.rcg.3.prxluinp.;7.nu.;.deforl'an  volute  allegare 
Ancli.vbi  fupra. 

29  illud  rnlimiramr.t  quando  ille  talis  non  indonso 
propria  retinerer  inulicreinikdcxrra,qnia)icct  ad  tl- 
iam  haberet  acceiltmi,dc  ad  iplius  libitum  itarcr,non 
prxlumcrcuinn  filium  cHcfumn.ira  tradiviu  .\lb.m 
d.l.filiu.col.vir  vcrf.ircm  vidi  fxpe  dubitari. tf.  dc  his 
qui  suc  fui  vcl  alic.iur.  vbi  1 iiqmt  na  obtinuille<de  pla- 
cet Alc.daeg.3.pra;fumpc.7.nu.  4.' 

|o  ComrariumtiemitDcc.ind.e.pcrcnas.  num.  i.  de 
prob.vbi  in  fomoribus  rermuiis , nempe  cfiam  quod 
probaretur  alium  illam  cognouilfc. 

Ampliata  huiulmodiiimnationcm  procederent 
fi  illa  mulier  diccier  elicluum  filium, qma  lex  ndprz 
i 1 luinitmifi  deco»qui  natuscftin  nurninonio.  t nam 
licut  poteft  c/lc  ex  rc,ira  etiam  cz  .alio  dc  fic  non  ha- 
bet paircm^ra  inquit  BaJ.mcoufa /7.  Titius  h.abira- 
bac.nail.vol.s.vbi  incinoracdequr^am  Bononidfi, 
qui  noluu  cr^erc  Ponritia  aiJcraui  eius  cile filium»  • 
proeicamniq;cx  ipfb  clic  ,dum  icholariscracin  fhi' 
dio  Bononue. 

3i  Pnmolimirarnrcadcmquamampliaooinco.^q 
inulicrcm  illam  non  habebat  pmkio  libiro.namco 
caiii  noaprcfumcrcmrcius  fil.us  vi  eonluledodixit 
Alex.in  coof.  1 57-nu.2.  vol.  5.  quem  reterr  fequendo 
Aleio  d-reg.  j.pradiimp.  3 ymu.j.dc  Dcc.in  d.cap.  pci* 
cuas.fub  ruim.i. 

Secundo  Jimitamr.  qn  t\6 probaretur  rem  habm  (Tc 
cum  di^iudoinorctcnra.Namturtcccflaref  prcsi\. 

53  ptiOttiicnimanciila  rcpcmcfutprargnans, nb ira  t<^. 
cilccftprjlunicndficonriadominujn.vi  Bal.dixita  h 
d-ffilmmajucm  criamiequuur  Alc.  m d.  rcg.  1 . pra^. 
fiinip.3&.nu.5.dc  Dcc4nd.cpcctuas.nu.f.dcprol>.«  ^ 
34  Tcrti6Uinuatur,tficorcmpore,quovcrifimihr<if 
potuit  cifici  grauhla.fticrit  abicos  mulier  ii  viro,  qu  x a 
runc  ccllat  ilU  prafumptio.  vt  icriplcrc  Abb.  dc  rec  e. 
nores  in  d.c.per  mas.de  prob.quoslequimr  Alc  iu  tj. 
icg.iprafumpr.^Saiu.s. 

Qjimoamplia , dcintelligcpiKfumptionedcqua 
55  in  cooclufioac,tiuiis,dc  dc  lurc,  clTc  adeo  finnam,  vt 
non  admitTaturprobatioincontraruim/vtienerCa- 
ftrcnf:inconf27j.dcinconf.Ji5-col.3.vol.i.Barbat 
incon(.50.nu.2.volum.2.Marfi].inl.J.$.adqu2aio. 
ncmjium.  56.ff.de  quariiio.Bocr.quarfl.  299.  num,  9. 
Ba0.quatfi.90.  ^ 

In  contrariam  defeendi t fcntSria  m AIc.rcg.  3 .pr*  • 
j6£umpt.38.n.2.dcprxrump.tcuiusopinioncm  probi- 
ucrcCouar.incpn.c.8././alibnum.  8.  val.  cacnmi. 
par.i.Mcnochalc  atbitr.iudicxaf  854.num.24.  dt  laU 
pcrParjfm<ouX'io.num.42.volum.2.  dc  lo  coof-29. 

nu.iia 


lofephi 

BU.1  fo  cod. volum.i.lt  Ff lyn Jn  d.cpcr ruas.  nu.  x 7. 
verrquarronora.dcprob.it.&  Barbarconf. 27.  nu.4. 
V0I.1.&  Lud.a  Sard.in  trn^  de  Icgib.par.  1 .c.deiiija. 

fiob.nu.4.Barbincon(.24^.col.i.vcri‘.lica  if^a.vol.a, 
af  in  coni.  1 25.nu.i.vol.4  Ncuizau  Hlua  Nuptia.  ia 
prirnii.97. 

. 37  Scxtdimpliaprincipildconclunoncm.f&inrcl* 
tigcilladrcponori  probationem  » quxoriturcx  na* 
tiuirarc>quatn  qiiarcx  nom]na>tnne,&  tranatu.  <5c  lic 
p[7tcrrurina  preliimptioconclulionis  noirtaeilli  dc 
nominanoncac  trada tu  iccundii  Dcc.in  c.  per  tuas. 
r1u-4.de  prob.tum,vr  ip>e  inquir  > in  luriuitarcauimr 
de  proprieiarcnliacioms.in  nomin.ittonevcrOi&  tra 
darudequali  policlfionc  liiiatioms  , & proprtcias 
prajualet.c.cum  dilcdus.de  caul.poflcl.  & pn>pnet. , 
38  Contra  hancarnpIianonCt  faciunt  notata  per  l’a- 
rif.in  conf  lo.vol.i.vbi  concludit  ex  rradatu  • dc  no* 
minauoneadultcri  prarlumi  Hliuin adulterinum ecia 
cx  muliere  mantatai  & in  domo  mariti  cohabitante. 

Septimo  ampliaproccdcrcciiamdi  mulier  vxorin 
lupanari  exigerer,  qa  Ii  adeam  haberet acceilUsma' 
3pmus,f5c  ipraconccpifla.prarrumcicturcx  marito,  ica 
jenijt  Cyn.in  l.fi  vicims.Jc  lac.Butr  C.dcnupr  Giar. 
inconr.i4o.coI$.vol.i.Bcitr.indm  confil.  7Jmim. 
i?.vol.:.&  huc  pertinet. quod  notar  lafinconl- 125« 
coi.  i.volu.4.  qui  dicit  H tiiius  nafearur  in  locofulpc 
docxira domum, nihilominus  pralUmatur  mariri. 

Primo  limitatur  Princip.ihsconclurio>  non  hcc 
locum, quando  maritusprobarcr, tempore  coceptio- 
40  nis  non  concubui  fle  cu  ^ xorcil  vel  propter  abicnti^, 
vel  niotbu.vel  quid  aliud  impedimentum:  vel  quod 
fit  ad  copulam  inhabilis.vrptexr.in  d.l.  filium,  fi.  dc 
htsquilUnt  fui  vel  alie.iur.de  l.li  vicinis. C.denup.ica 
aflvruit  Abb.in  d.c  pcrtuas.nu.?.&  ibi  Fel.in  prm.de 
Dccnu.Q.deprob. quibus  accedit  Bocr.indccil.  299. 
nu-Mdem  voluit  Alcx.in  conli78*nu.7.vol.  ?.&  laic 
ptoicquifur  Parif.in  conf  io.nu-4d.de  7S.voluin.  2.  & 
Dod.fcriptuni  reliquere  in  l-Cjallus.in  pnn-ft.dc  lib. 

& poflhu.Parir.intonl'29.vo].2.nu.8o.d:quoada:"rt 

tudincin  facit  illud  Auice.in  j.Can.in  fcu.xi.c.S.du 
inquit.quoil  non  fit  generatio,  cuiuscorpus  non  cft 
41  finum.tfpcrma  cmm  cuirit  cx  omnibus  membris,  dc 
cx l‘anocUfanuin,dc  cxinfirmomfitmum.idCAri- 

ftot.dcgcncr.it.anjmal.c.  I S.lib.  i.col.  X M'in  ptia.qui 

dicit  morbo!o<!^^n^lus  carere  Icimfti..  -V  noltri  idem 
dixerunt  v bi  fltpra.de  cIl  tex.m  l.li  pater.  S.in  arroga* 
ti  onibus.fl.de  adopt.ibi.niSi  fit  morbolus.dc  ini.hqs 
poflhumos-in  princ.ibi  aut  valetudo,  propter  quam 
abduc.it  homo  a gencr«di  fjculiatc.fl.de  lib.  dc  p*oft- 
* hum.Sc  ibidem* tommunitcr Doilorcs. 

Prmi6.iniplia  huiutinodi  liinitationcm»  nedum 
procedere  in  lenio  con Iccio , qui  line  alio  iiwrbo  n6 
poicflgencrarCfdc  jdcoccUanilaprzfumptio , vrin* 
42fta  inlcqucri  limitatione  dicetur, flcd  etiam  iniuuc* 
nc,qui  licit  fit  cx  natura  apnisad  gcncranduin,iamC 
fi  cft  valciudinarius,ccU'at  illa  poicruia  ,dc  deinceps 
illa  prarsu  prio,quod  fit  cius  filius  natus  in  cius  domo, 
ira  aii  Panr.inconl’.29.nu.^4-hb.».pcticx.indl.fi  pa 

tcr.S-in  arrogaiiombus.ft.de  adoptio.dcin  d.l. filium. 
Secundbiimitatur  principalis  c6e)ufio,vt  locum 

4?  non  habeat,  t quando  maritus  eflet  adeo  lenio  cone- 
xus, quod  redderetur  inhabilisad  generandum.  Ni 
tunc ceflat illa  ptarlumptio:tcftcSoc.  iun.inconl.6<l. 
n.45.lib.2.cui  adhaeret  llluflr.Paleot.de  noth.&  Ipur. 
c.24.nu.3.dcaniccosd)xcrcCyn.&  BaUnd.l.fihum. 
Bjld.inconii74.col. 2.  vol.t.Socdn  conl.6j.inpnnc. 
volum.j.Couar.jncpit.par.2.cap.8.S.?.nu.  8.  in  fine 
latillim^  Panf.inallcg.c0nl.2p.fcrc  per  totum,  yolu. 

i.F  ulgofm  conf.2 1 2. coi.  ?.  vbi  inquitex  auaoritate 

namraljuro,cxiflcnccsioptaicfimilinon  poilcdcfa- 

44Cili  procrcatcitlcdpcrraio  propter  dimmutioncm 
caloris  naturaiis,dc  potcniiatn  icminis*  Qt  hcctcimt- 
uxur,  noucfl  tamciu  conco^uui;ctdjgcUuiudJCUt 
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exigit, dedefiderat  natura  in  proli.s  procreatione.  &: 
Anftot.placuit  in  primo  degcncrar.cap.  1 S.vbihanc 
reddit  rationem,  quoniam  femd  neq;  in  prima  gtate, 
ncq:inlcncdutccil,exquonatura  nonporcfl  faris 
femen  concoquere  , quamlcntcnriam  etiam  cflle* 
quueus  Auic  in  3.cano.in  fcn.2 1 . c.  8.  dc  huc  pcntndt 
qapnotauitd.mc.i.in  ver.iif.firaudd.tir  perquosfiat 
inucfl.in  vfib.fcud.de  ibi  Bai.de  Prcpofii.gc  Andr.de 
Ifer.vcr.dc  dicir, illam  lcqtiuntur,qiix  dicit,  quod  in 
fimili  prate  conflimti  xqmparatur  cafld  natisde  D<^ 
dorcsibi  dicunt  fenes  non  habere  fpem  generandi. 

45  autem  xrasrcquiratur,f  vr  aliquis  itadicatur 
fcncx,vi  non  poflitgcnerarc,dc  cpibd  deinceps  fjuat 
illam  pncluinptionem  ccflai'c:lat6  ponitMcnoch.de 
arbirr.iud.calu  8p.nu.57.cum  fcq. 

Tatio  limita, principalem  conclufionC  non  4>ce* 

4ddcre,tqn  filius  clTet  natus  in  vndccimo  mcnfcpofl 
inond  mariti, quia  tunc  non  prclumcrctur  legitimui» 
dc  tilius  ipfius  mariti.S.vIt.in  auth.de  rcflit.de  ea  qux 
parit in  1 J.mcnlcrvidc  rfi lat^ per Mcnoch  dc.irbitr* 
caf.89  nu.40.de  49.hanc  limitationem  Se  adiuuat,  q» 
mulier  poli  mortem  manri  amplius  nodiciriirvxor» 
ctcuniugjt.i,led  loiutacxrex.iiic.pcn.ct  fi.dcfccud. 
nupt.qiurcnon  potcfldici  filius  natus  cx  coniugata» 
vel  vxorc  in  domo  mariti, dc  lic  ccflarilla  prxrsuptio* 
dc  fi  red^ccdfidcrcnrurdi^a  Dororum, Icmperprar* 
ftipponunnniliaprxlumprionc  vitam  marin. 
C^artolimira.dcinrclligc  przfjtam  conclufionC 

47nonvcri  circlimpliciter.  tdcperfoldcohabitationC 
prxfumi  filiationem  icgitimam.fcd  requiritur  eriain 
tra^atusidc  nominatio  parentum, alicxitii  nihil  face* 
rct:  vt  taiet  Fel.in  c.  per  ruas.  nu.  1 . dc  prob.de  1 lluflr. 
Cardin.  Alban.in  fuis  lucubratad  Bar.in  d.l.  flmm. 
num.io.de  Corn.inconf87.nu.i7.volu.f.hibHirpro 
inepta, dc  Icui  illam  przlumptionem,qu6d  fimul  na* 
bitent,  dc  quod  vitra  cohabirationem  requiratur  ctiC 
nominatio, rradatusidc reputatio, rede  confiderant 

* omnes  Do^.dc  prxeipue  animaducrtil  Aree.  And. 
bicu.de  ah)  in  d.c.pcr  mas.  dc  ibidem  Dec.num.  8.  dc 
Abb.not.). 

48  Quinto  limita,  tquSdoagercturdcbonisdcfundli 
aitai  auferendi, nam  tunccelfat  illa  prxliimptio.  ve 
icflamr  Soc.iun  in  coali86.fubnu.44.v4l.  2.  et  illuni 
fccmhurctiam  Borf.  inconf.88.nu.i7. 

£fl  tamen  hic  adiicnedum,  quod  hxc  fpecies  pro* 

49bationis  fiiutionisttcndit  ad  probandum  propricta* 

* tcmfiharioni$:vrcfl*communisopinio,quatnrcfi:rti 
ctfequitur  Ruin.ind.  conf.<2.nu.4.vol.  5.  et  ante  eu 
Aicx.conf  5 i.nu.^.vcr.non  obflai  ctiam.vol.i  .idem 
inquit  Ruin.in  conf  53.nu.|.ct4.eod.  V0I.5. 

C 0^  C L F S 10  DCCLXXXiX. 

ARGVMENTVM. 

'Filiationis  ptobandz  coniedura  ex  tra* 

ftatu. 

SVMMARiyjU. 

t QmitraiijuitaliqutmtVt ^UumfuumtttMMji nuUdvtr^ 
ba  inter utn*riHt,tonfiitmit  tum  in  quaji pojfej^on» 
Uattomtfdonet  eontranumprobttur.  O"  1 1 . 

1 Ftliut  tx  tr  dilatu prafumiturtttiam  ji  mater ,^7  maritut 
eum  iur amento  negent  tjU  fiUum. 

3 FiUm  Ji eonfenjii  Jtcundo  traiiatui  tanquam  de  non  JUo 

fathjibintieutt» 

4 Ftdui  ex  traiiatu  pre^umitur , etiam  Ji ipft priut  fuijiet 

trailatutiVt  non  Jitius, 

5 Qtupri*** trailatut  fuHtanquam JlUus  ,filiut  pr[fuini* 

tur,ettam  JipoJlta  reJpueretur . 

6 FiUationispoJej/ioin  qua  quit  per  trailatum  erat  tonJH- 

ttftuif  (tj/otf  quando  ft  eontuUt  m altenut  domum , 

ibiab 
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•]  SimritMS  rutum  ex  eius  vxoreiu  domofiia  tJn 

. iMomfiltstrre  proprium  traf}auit,prufumphoeJ  oro 
primo  tra^atm,& Met  pr^eujiere  ftcuudo. 

S fautiomt  vUimus  tractus  cut  datus  tfi  nnftnfus  debet 
prafrrtur  primo. 

9 fiUmimis  folustr Amotus  fu^tt  ad  petendum  beredita- 

tfmytJ’  in  petitorio . * 

10  rm^ems  traSiatus  tomfiUuii  iUum  traifatum  in  quafi 

f^9*omfihauomt^  fundatam  dktturbabertinten 
ttone  fVt  tanquumfUus  admittatur , m fi  contrarium 
probetur, 

1\  fuit  tum  fumn  ferius  ^adi$Htrinustra£iatus  ,tfi 

tniUaqmefipaffeffione. 

l^^dimsex  folotraaatueonflituitur  in  tptafipoffejfont  fi- 

itatioms  etiamfi fidus  adfit  tranatus  abjque  alio  admi- 
nteulo.  IntelhgtiVt  1 4«  ^ 1 5 . 

1 6 f^ppofieffiofraternitaUs  nonpoufi probari per  tranatu. 
% 7 FsJms  per  tranatum  non  eonfhtuitur  in  quafi pofiJJtone 
fibahonistvbs  tranans  fiepedixHtfuod  quidqutd facie- 
bat id  faciebat  amore  Dei, velaUo  animo  quam  adttFe- 
fhsmfiBationit.  ^ 

zZFsbus  pertraHatum  eonfUtuitmr  mquafipoftffione  fi- 
uatsoms  Jtaaustraaauonisfitconuenstns fibi  filio 
mon  etiam  extraneo.  ^ 

ipFt&atiomsq^fipojfiJfionon  fufiUitproohtmendoinpe- 
P^ruysjfiaUaconcurrant.  C^ontr.nu.Xo. 

21  Filius  ebfiituitur  in  quafi  pofiijfione  fiiuteonit  et  contra 
nm , quipofi  mortS  marite  traaauit  ipfum  tanq  Hiiu. 

^iFsUusprafumtturcieurrenteaUqoaltnommatUituettJfi 

tuntummodoextet  vnums  aflus  tranatus. 
a > Probatio  pro  fi  i/attone  efficax  efi per  continuationem,  ^ 
Uerattomm  trJfJaim  habentem  caufam  fucefiiuasn . 
X4  FraUmitat  probatur  etsam  pertraclafum. 

3}  PikstK/ijiiik.iiimiajli,  trSp»ry,JUuad.Ucrim,vt 
fr«mur,fuJjKit^iK>dp*Uradutltrtra{liacritnittum 

vtifiltum. 

abmentatsone  couenit  et  JpHrso , 
xy  Fiiistio  ex  traiiatupr^fumstu  retiam fi t radiatus  ab  vna 
tantum  ex partiims  snieruenerst . 

7‘^ts fitperfiiiattom debent  fpeciaiimt  gelare  demon, 
firare  actus  tradlatus  filiationis , qui  foUnt  circa  filios 
exerceri quomodo. 

S9'-^‘‘Vi^qu>iduat»rfiUmixtrjShiu,  mcijiejpro- 
bare  tradlatum  fiaQum  d parentibus . 

JoFiiiationmpouftpnbtritx tr.anu  'fi pattr fit  mar- 

tuui^iy  fiituinjtul  pofiJjttmxt. 

JlFilimpoJlmorll p.triip5l  Mquirm quafi poftffim? fi- 
liaUomiixtraaatuiontratrtOantts  iptU  tau^uk . 
3 1 rUtationit  traSatut,  gr  quafi popjJufihuhuttmM  vi- 
utittepalrt,tliampq/l  tiui  morltm  durat.Coutr.nu.  3 4. 
3 J Muttr  duSm  quafi popfiiont  maltriuluU,  mortuo filio. 
3 5 Filiatio  IX  traHatu  uan  itaprafumitur , quia  ttiam p<fi- 
fitcontrarium  probari . 

$6Flliatiouil probatioexiraiiatu  praiudicatipfi traditi, 
gftiui  haridibui.umjulimurth,  ip  praximitabin- 
te  flato  venientibus . 

37  Filiationon  prohaturex  traflatu,quandoaBus  traBa- 
tunii finit  ,poUm  in  caufam piilatii,quam  filUtionil. 
3 8 tAdut  tradatut , qubm  fiUatto  .fiutnus  quafi pojftjd 
probatur. 

/k  1 f o prol^^ndacfiliaiionisconic^lura  Tu- 
«C  X iia  niicx  tradarui  qm  confucuit oriri  i parS 
tibas»&  ab  cifdcmquisA-tfiliustraiUrur;  fecundum 
Iac.Burr.de  Dodi.inl.quidam  quafi . ff.de  probat.  Sc 
glapcn.de  ibi  Am.dc  Abb.in  c.trifmifl*.  qiu  /i|.  fint 
iegK.vt  etiam  docuit  Bart.inl.a.poft  nu.f.ff.  dc  liber. 
1 agnof.vbima&ftralitcrdocuit,tfigstradaueriiajl. 
que  vc  filium  Iuu»ctiam  (i  nulla  verba  imcmcncrint , 
cfiftituiteu  in  quafi  pofleilionc  filiaiionis,doncc  c6- 
tranom  wobciur.pcr  I.  i.Ji.  j.ffdc  quaiftia  adeo  vt  d 

fudkutiaccxcanicuiuA  probaiCpqQodiilcciaaauc 


rit  eum , vt  filium , dc  idem  repetiit  in  d.0.  t.nu.  i.  hoc 
idem  volucre  An".m  l.vxorem.ff.dcmanumi|.rclU* 
mcn.Paul.dcCatfrinl.fi.tf  dc  probat  dcconliiUi  ic- 
fponderunr  quimplurcsrvr  Alcx.inconf.51.numa. 
& 5.voi.i.Ruin.conf.v;.nu.4.  voI.^.Hipp.ioconlil. 
10a.v0I4.de  conf.8 1 .vol.  J .Barbat.in  conf.i  4.  nu-l  1 • 

vol  s.hoc  etiam  placuit  lalb.inl.ncqiprofcUiaC.de 

tefiam.idcm  Mari' in  rubr  C dc  prob  num.9.Fcly.io 
c.pa  tuas.na.  i jaic probat.ncquc  latuit  Parif.in  c6fi. 

* io.nu.8.de6i.voI.2.dc*comnumitcrrradidcre  Doei. 

* in  d.c.pcr  tuas.de  probat,  dede  * communi  attefia  tur 
Bcnran.inconf  i6.nu.i.in  2.par.vol.3.Alex.incont 

8 8.nu.7,vol.7.Dec,  in  conf  54Gozad.in  conf.  I i.mi. 

17.de  conf  I j.nu.H-Alba.inconfS;.  nu-iiCouar. 
inepit.c.S./.3.nu  p.par.x.Mcnoch.deatbir.iud.caf. 
8p.nu.6o.de  Iac.dcb.Gcorg.jn  l.cirdc  inl.quidam.fi. 
deprobat.knpfic  Anch.iuconl'.22*.num.?.ad  fin.de 

* hanc  efle  • comniuncmdoelomjnfenrcmiauiJiKr- 
mauit  Pctr.Ducn.rcg.  t4?.dc  pofl  Dod-  in  c-per  tuas 
dc  inc.  rranfinilfx , qui  fit.  fimlegtc.d:  alibi  firpci  de 

* * communictiam  cfitcfiaiusClarils-Mcnoch.dcar* 
bir.iud.caf.S9.  nu.  69.  Gozad.  etiam  id  non  omilitin 
conf.  12. nu.  i7.inquolocoaIi6squ^m  plurcsidcin 
feniientcs  atfert  Rimin.idcm  rcfpondir inconf.  289. 

* nu.5.vol.2.arqucDcc. inconf.  54qui“ communem 
dicinde  latius  hoc  habetur  per  Vafq.  illufir.conctou. 
cap.85.nun1. 20.  in  prin. 

Piimo  ampliatur  conclufio , vtetiam  procedar » fi 
matcr^dc  uiarttus etiam  cum  iuramento negarent  cf* 

2 fe  filium  luum  .*t  quia  tunc  nthilominusprarfumcrc- 
turfiliu5prmchnancntcil!otradam3  vtfcufit  Abb. 
in  d.c.pcr  tuas^per  il  Ium  texe  nu.  r .dc.4.  & ibi  Fcl.  nu. 
]4.pcr^l.inc.tranfinifixi  qui  filii  fintlcgir.  nam  liait 
confiilio  filiationis  femclfa^a  nonpotcfi  rcuocaii 
in  prariudicium  filiiircfic  glo.in  c.pcr  tu.is , dc  proba, 
multo  minus  rrael.nus.qui  cfifortiorfiinplici  uo.iii' 
narione.ira  not.Bal.in  1. 11011  ignorat, C.quiaccul. no 
poiV.de  Fel.  in  d.c.pcr  tuas  nu  14.  de  pro  ampliatione 
adducit  Lap.tnailcg.  94. fcd  id  nondtcir»  vtetia  .mi* 
madoeiliribi  MSdoL  qui  tamen  tenet  cum  ampliat. 

* vbifcfcft  • communem  opinionem  cxHicronym. 
C>g.in  refp.  1 46num.^.5c  tenet  Couar.in  epit.  par.  r. 
c.8./.5.num.6. 

Ltmira.huinfmodi  ampliationem  locum  fibi  noti 

3 vendicarc,t fi  filius  confcnlifTct  fecundo  rracUmi,ri- 
quamdenofiliofaeVbide  ficcontr.irioprimorraela» 
murum  hoccafli  fibi  nocuiffer»  tum  quia  Itaturcou-* 
fi  tenti  conrra  fc , ouni  etiam  quia  viti  tna  poflcilio  116 
turbata pr^iudicat  praecedenti  quo.id  cognitione  ft.i-. 
tusrvteft  cafu5inl.fi  iure.Cnc  dc  fij.dciUn.  dc  Icqui- 
iurFcUnd.c.perm.is>nu.i4.  deprob. 

Secundo  loco  ampliabis  conciulionem»  vt  proce-. 

4 daTcnaintriu)ispriusfiiifrcttr.naan»s,vtuondlius, 
poficivcrb  vrfilius : quia  primus  tradatusfuitqux^ 

^datnaflcftio , qa*rcuocaturpcraflcitionempo(ic4. 
fa^am  conrra  Ic , eriam  fi  primo  ira6^atui  filius con<- 
fitnfillet,  quia  cbfenfitdu^usprobabtli  apertione  p.^ 
renium>arg.I.  i./.  vlt.de  quod  ibi  not.  if  quan.ad.  de 
poc.an.de  FeUtaampliatind.c.pertuasdubuu.i4.de 

prob.de  Gozad. in  conf.ii.  nu.  24. 

Tcrtioamplia  idem  procedere  ^contra , nempi  Q 
prittsfuittradatustanquam  filius,5e  poftea  rcfpucrc- 
tur,  etenim  nihilominus  ille  primus  tra6fafusi3funi 
ptodcfl  filio»  quod  fecundus  non  potcritei  noceret 
ira  ait  Fcivn.in  d.cap.pcr  tuasnum.i7.de  probat,  fic 
renfitiSc  Cornel.conU.i.vol.a.  neque  prztcrijt  Ruin. 
iu  coni.  5 i.num.p.  vol.  x.ncc  omifit  Illuftr.  Palcor.  dc 

noth.de  fpur-c.25-num.5.quibus  4cced1tMcnoth.de 

4lb.iud.caf  Sp.nu.7J. 

6 Qubdlimita,t  quando  filiuspoftillam  cefTatlone 

tratiams  fe  conmiifier  in  nlrcnus  domum  , ibique 
abaliOjtanquaiD  patre  fuiflettraaatus  tanquain  li- 
iiu^tuocxefiiuctiUa  piima  quafi  poficifio  m qua 
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erat  con(HtufUJ,&  habet  locfi  ifta  fccuda , vt  tcftamt 
Fd.inallcg.c.rcrmas.nu.i  4.vcrf.fcd  iftud,  de  proba. 
idquc3fifcruitRiiin.inconr.si.nutn.p.vol,5.quod,& 
probJuirIlli:ftr.P.ilcot.inc-i5.nu.7.dcnoth.  &0nir. 
& meminit  Goz.id.:n  coi'.  I^.n^.^5.vtctiam  fcriplic 
Menoch  dearb.iud.caf.Sp.mi.  75* 

Qj.ittoamplia,vtadc6c6clulio  vera  fit,  vt  fi  ma- 
ritus tra^ancrit  natu  ex  cius  vxorc  in  domo fua  tan* 
qua  filiii , & deinde  alius  illuminet  natu  ex  ilia  mii- 

7 licic,tanquam  filium  proprium  tradaucrir,tpr^‘fum' 
priocrit  pro  prim  ^tradatu.  & debet  pratualctciecu- 
do  nactatui  ratione  natiuitatisin  domo  mariti;  na;n 
ex  hisduobusiundisonrurvcra  probatio  filiationis, 
fecundum  .\Icx.inconf.83.col.4.  nu.io,  volum.7.dc 
Signor.dcHoniod.inconf.2ai.col.4-infin.  verf  nec 
prardittis.  3i. Tequitur  Barb.in  conf. zy. coi.  j.  veri'. & 
ctiam.vol.  t.5c  ircrum  Alex,  inconfj  t.  nu.i  ?.  vol.r. 
Corn  in  conr.i.coI.?.vol.io.vcr.fcdproquof.»citi& 
Pra:po(ir.in  c.tranrmifl'ie,col.fin  vaf.quandoq.  con* 
currit,qui  fil.fint  legit. 

Limita  l^uinfmodi  ampliationem . quado  ille  na- 
tus non  cofcnfiircttraciaiui  fadopennantu  matris 
l'ua',fcd  tantummodo  tradarui  per  adulterum  fa^o; 

8 thoccnim  c.ifii  ific  vltiimis  tractatus, cui  datus  cfi 
confcnfiis  debet  at  tendi, & prxfcrtur  pnmo  : auctore 
Card.Z.ibar.ind  c.pcrtuas.in  fi.  & Aret,  ibidem,  nu. 
^i.ver(.4  quxritur.St  Fclyn.1bid.num.14  quos  refert 
etiam  fcquendo Parif.ind.confio.nu.ps. vql.i. 

Quinto  amplia, vt  eo  vfquc  procedat,  vtlolus  ille 
p tractatus  futficiat  fad  petendam  principalem  hxrc- 
diratcm,&  in  pciitorio.  vt  no.Ant.de  Butr.in  d.c.  tril- 
fmiflx.col.?.vcrr.quadoqi  concurrir.qui  fil-lfint  It^it. 
& refert  Dec.inconf.54.lub  num.j.Parif  in  confio, 
nu.i  lo.volu.z.Crauinconf  24p.nu.2.Alba.in  conf. 
8 J.num.21.  Alexand.  in  conf  s 1.  volum.i.  Dcc.in  d. 
capit.per  tuas.nu.p.dc  probatio.^  Mcnoch.  de  arbit. 
iua.cafu.89.num.70. 

Sexto  amplianda  cft,vt  adeo  vera  fitconclufio,  vt 
lolllcrrad^atusfcofiituatilluin  talem  traAatu  inqna- 
fipoRefiione  filiationis, 3:  fundatam dicatiithabcrc 
intentionem, vt  tanquam  filius  admittatur , nili  con- 
trarium probctur.fccundum  B.irr.in  l.i.§.ad  quxiho* 
nem.in  n.fi  dcquxfiio.3c  ini.  non  nudis.  infin.C.de 
probat.&  in  1. quod  Senatus,  H.  idem  pcrconti  arium. 
nu.t.in  fi.ff.de  lib  agnofc.diccns,  qu^  ii  quistrafta- 
1 1 uiraliqucm.vt  filium  fiium,tctiam  fi  nuda  verba  in- 
tcrucntriiu,confiituii  eum  in  quali  poflllfionc  1 iia- 
tionis,doncc  cotranum  prcbecur,vfq;  eo  quod  ei  fuf- 
ficit  facere  articulum, 3t  probare,  quod  ille  tra^uit 
cum,vt  filium, vtibipcrcum,3ciud.l.i.§.i.nun}.?.ff. 
de  qiixnio.  hunc  Icquutus  cfV  Alexand.  in  confil.  5 1. 
Vi(o,3c  dilcuffo  proccffu.nu.i.lib.i.dc  conf  Ss.num. 
io.vol-7.3c  Atfl.dccif2  5.Rnin.dixitinconf5}.nu.4. 

* volum.5.3chanccflc  * communem  opinionem  tra- 
dit Pct.Ducn.rcgul.t43.8c  poft  Dofl.in  c.pcrtuas.3c 

* in  e trafmiflx.  qui  fil.fint  lcgir.3c  alibi  fzpe  dc*com- 
mum  reflatur  lacob.Mcnoch.  m tiadl.  de  arbirt . lud. 
cap.  Sp.r.u.dp.dt  probatpoftplurcshocidcmfcntic- 
tesGozad.inconf12.nu.17.rcfponditRi1nin.in  cof 
i8p.num.y.vol.2.&  meminit  Dcc.in  conf  54.  vbi  la- 
tc.&  inquolcKohanccflc  * communem  faibentiu 
lcntcntiam.itfirmar.&latiuspoflcum  plurcsciufdS 
fcntcnrixviroscitansdocuitVafq.llIuftr.controucr. 

cap.S5.nt1.10.in  prin.3c  Alc.de  prxfumpt.rcg.5.  pta;* 
fumpr.7S.nu4.3cfcq. 

Q^iod  vfq.  eo  cft  vemm,  vttransferat  onus  proba- 
di  in  aducrfarium,vt  confiilti  plurcs  rcfpondcmnt,fi- 
cuti  Ang.in  conf  87. pro  dccifionc.m  fi.3c  in  cof  i }6. 
coi.  ?.3c  fulg.in  conf  128. Vilis  colum.z.atquc  Pauj. 
Cafl.in  l.non  epifiolis.  de  prob.  3c  ex  multisaddiidis 
pctDec.in  conf  321. nu.i.3c  mconf  54-fubnu.  t.3c 
3c  2.3c  Bcrtran.in  conl.26.nu./.in  z.par.volum.2.vbi 
.auclLuuxdc  u)iniuuuiopinioflC,&iflcoaf.d4P4m, 


z.vpl.7.Burftt.in  conf  8p.nu,6.  vbircftaturhancclTe' 

* communem  opinionem.  ; 

12  Excede  huiufmodi  aiupliationemfncdum  proce- 
dere in  filiis  legitimis, veru  etiam  in  fpuriis,3c  adultc- 
rinis-nam  li  quis  fuerit  caquamfpurius,3c  adulterinus  ' 
tradlatus, elice  in  illa  quali  pofl'cJrionc:vr  ait  Alex,  in 

1.  i.if.ad  qua;llioncm.ft  de  quxil.idem  alTeniit  Bal.  in  - 
Lvulgo.ffde  ftar.hom.lic  rcIponditCorn.  in  conf  i. 
vol.3.col.io.verf3c  mododeucnicnduin:vc  etia  ob- ' 
fcmauit  Anch.in  confzzy.  3c  Jatcprolcquitur  Parif. 
in  conf  lo.nu.  tr.vol.i. 

Extende  fecundo,  vt  vera  fit  6tfi  folus  adfittrafta- 

X 7 tus  abfqj  alio  adminicultJ^quia,  3c  hoc  in  cafu  ex  fo  f 
lotraflatuconlhtuitur  filius  in  quali  poffclfionc  fi- 
liationis.-vc  dixerunt  Docl.proximc  citati,  3c  pircfcr- 
tim  Caflr.inconf  K i.col.i.volu.i.cuiadhxrciNat. 

* conf.473  nu.i4.3tBuifinconf89.nu.3,vbidc‘com' 
inum  tcllarur. 

14  Inteiligcin  fvth^campliatioitademum verafit,  r 
fiamus  traditionis  line  legitime  probari,  3c  conclu- 
denter,alioqui  fccus,  vt  vitra  dicenda  infra  in  prima 
Immat.rcfpondiclatccontra  tefles  flipcrtradatu  de- 
ponentes Rim.in  conf  aSg.nu.S.dc  pluribus  fiq.  vol. 

2.  vbi  impugnat  tdlcs  de  fingularitarc,vt  ibi.et  nu.29. 
et  feq.de  innabi  litate, qnia  tutriccs,patrin|,  vicini , et 
quod  de  credulitate  reipediue  deponcbanr.tde  nun-  f 
cupatiin  declarat  Ruin.inconf  52.nii.5.vol.5.  Alex, 
in  conf74.u.i.voi.2.firmarGra,in  cdfd2.nu.9.vol.2. 
probat  hocetiam  Parifd.conf10.nu.63. vol, 2. er  me- 
minit AnguifTol.conf79.nu.2.1ib.6. 

15  Sctundointclligct  vt  procedat  coclufioamplia- 
tionisfoium  quoad  patrcm,filium,crvirum,ctvxo- 
re,non  aut  inter  ceteras  pcrlbnas,vclaliasqualitatcs, 
ad  differentiam  nominationis,quz in  vcrbocdfiflic:  " 
itarcfponditCaffd.conf.1 5t,in  i.partcvbicdcludic  - 

1 6 quali  pollcirioncm  fraternitacistnon  polle  probati 
tiadatum,quia  illi  qualitati,  et  limitibus  non  conuc- 
nit  qiucquid  in  contrarium  confulucrit  Nat.in  conf. 

S 9-nu.  1 j .volens  ibi  rradatum  probare  filiationem, et  - 
conlanguinitaiC)quod  i vero  alienum  cft,  quoad  c6- 
/anguiniruicm ; et  allegata  per  cum  nonloquuturin  - 
ilis  terminis , fcd  folii  in  nominatione  rcfpcchi  alio- 
xuni:idc6  caucndum  cft  i Burf  in  conf  89  num.  5.  et 
fcqucn.quoin  locopcrucrtSdoterminostradatus,ct  - 
communisopinionis,  arbitratus  cft  tradarionem  et 
conucnire  cuicunq,  alii  qualitati , vt  confanguinita- 
ti$iproximita(i5,rtatcrnitatis,ct  huiufmodi. 

17  TcrtiointclUgcndacft  hzcampliatioitvrnopro-  ' 
cedat , vbi  tradans  fzpc  dixit , quidquid  Sciebar, 
id  faciebat  amote  Dei, vel  alio  animo, quam  adefte- 
dum  filiationisreocnim  cai‘u  tradatus  non  coftinii- 
tur  in  quafi  poflclllonc  filiationis : vt  placuit  Rim.in 
conf289.nuin.p.ctfcq.vol.2. 

Quarto  intcllige.vt  vera  fit  ampliatio, ita  demum 

i8tfiadusttadationisfirconucnicnsfibi  filio, nonec  . 
cxtrancorvt  fcriptumreliquitGuglicl.de  Benedidin 
c.Raynutius.in  a.par.in  vcrfqui  filiu  ex  eo  fufeipies. 
nu.i 2.de  tcfta.ctfuir  primarium  Bar.  pronuncianim  . 
in  d.l.i.S.pcr contrarium  ftib  nu.3.  verffi  quidem  cft 
adus,quin6conuenirnifi  filio,3cc.ff.dclib.  agnofe. 
cui  accedit  Bal.in  d.l.pcr  tuas.de  prob-ct  rcfpbndcn- 
do  fenfit  Ruin.in  conf  y 2.nu.4.vol.  y.  Non.n.omnis 
tradamsfatiscft,ncq;potconftitucrc  alique  in  quafi 

{loftcfllonc  filiationis,  fcd  huiufmodi  debet  cfTc.g  fi- 
io  falte  prcliimptiuc  conucniat.ct  non  alijs,vt  inhy- 
pothcfinoftraconfultusanimaducrtit  Rim.in  d.c6f. 

* z89.nu.d.ctfcq.vol.2.et  feribentium  elTc*  commnnS 
fententiam  aflcucrauit  Soc.in  cof  8p.nu.4.  cire.  ptin. 
vol.  1 .et  monuit  Parif  in  d.conf  19.nu.62.lib.  2, 

19  Jmdligctn,tqu6diftaquafipo(scinonon  fuffice- 
retpro  obtinendo  in  potirorio,  nili  alia  concurrerSty 
ex  l.circa.ff.deprob.vtproditum  reliquere  Bal.  Ang. 
ct5aiyc4afnoa  tgnoiat,ff  de  proba  t.quos  icquutus 

eitfloi. 


De  probationib  y ConcIuC  DCCLXXXIX-  ?t 


• «ftrioriAl.<)uidai)i.8'.e6<!em.tir.'S(  id  notauit  InCin 
, ijicgiiepeoft^io.Qd&fcnam.  (Icqucr^pcriir  Bald.in 
.<ijpcr  tua^GOl.  2.  d«probat.dociiit  pra:ccrca  Bart.  in  1. 
jioa<iadis>2.ie^.C  eod.dcprpbat.lai.  itcruinconiir' 
^4BnutiVtinconi'io<i.ip  fi.vol.i.  & inconf  loa.voL 
J|p44^jil<^con)n)um  opinione  tcftatur  Alc.dc  prxluin- 
* vbi  alios  allegat.  & in 

20.niun.5.&  Cq>h.in  conr.89.  nuip.  48.  lib. 
4i4KqacParir4ncoo£ia.nu.rp.vol.  i. 

30  ^ C^ttariu  ttamcn  temieruntiiipra  allegati  in  quar 
Mampliar.rciibcntcsi  & noreinatim  Menoch.ind. 
tiad.de  arbit.iud.eaf.8p.  iiib  nu.  1 7. 

4nteUigc>vt ea  vlquc procedar, vt etiam  1ocam,ha 
4}-]>cattioco»  ctiaia qui  poQ mortem  mariti  tradauit 
0amm  tangam  filitm,quia  cx  hoc  contra  tale  tra- 
dantem  1 ille  hilus  conftituitur  in  quali  poOrclTione 
/Uiationisdeoindum  Altgdn  l.libcrorum,in  princ.tf. 
<leiis,qm  notiinfam.  cui  k (ublcripllc  lllulh.  Palcot. 
|0fuo  trad.de  not.^put.c.  xz.  in  hn.  5c  iMenoch.  ia 
tra^dearbit.iud,caif^.na.72.vbi  etiam  aiieg.  Alex. 
istconiU)«nain.  <2.  V0L4.  dequo  opportunius  intra 
ioD  locodifiTciemu». 

32  Septim6amplia,conc]unoncm  principalem  f ctia 
Mocedete , fi  tantummodo extaret  vnicus  adus tra* 
Aatns:  tunc  enim  concurrente  tamen  aliquaii  nomi- 
oationCipra:rumerclur  hlius,tcftc  Dcc.in  d.c.pcr  tuas 
mi.p.in  ti.de  probat.quod  etiam  comptobauit  lllull. 
]*’alcot.ind.u:ad.dcnoth.&  fpur.c.iz.num.SA  Mo* 
00ch.inuad.dearbit.incaf8p.nu.74. 

3J1'  Vetumtquandodlct continuatio, & iteratiotra- 
datus  habcn.scaufamfuccciriuam,tunccdicax  ctlct 
probatio  pio  hliatione,  (i  credimus  Dec.  inconf.  <4. 
col.2.in  ti.quem  lequitutGozad.in  conf.13.  num.40. 
vaf.  6.  funreciamtetlcs. 

Odaub  amplia  eandem  conclutionein  nedu  pro- 
cedere in  probanda  hliarionctvcriim  etiam  in  quo* 
34can<|ucgraducoiilanguinitati$,  fnempe  vtperrra' 
datum  pTobcrarctii  fraternitas  : vtlocupletilfimus 
eft  mihi  tcftis  Ban.iivl.non  nudis, in  1.  Icd.  in  hn.  de 
probat-Scplacuit  Fely.in  d.c.pcr  tuas.col.fi.  verlic.i. 
not.de prMa.quosIcquicut  Alba.incohf  83.  nu.  xi. 
dequolatiusii)fra  in  concluf.  per  nominationem,  in 
j.inreJiigcn.primx  limitationis. 

Nono  amplia  etiam  in  hlioillegitime  nato,&  fpu 
35  rio,  tiuc  adulterino.'  f nam  vt  probetur  filiario  itlius 
generis, ftifiicit, quod  pater. adulter  tradaucrit  natum 
vtifiliiim.vt  concluditGnzad.conf.12.  in  haccaitfa» 
OU.22.&  fcq.  ex  dodrina  Petr.  dc  Anch.  in  conf  22;. 
incip.videtur  prima  f.icic.col.pcn.vcrf  fupcraliodu- 
. bio.8(  in  eandem  fenteriam  defeeodit  Butfat.  in  coC 
a7dubnum.i.&  confli. 88.num.  10.&  coiif.pS.  numc. 
{.Gozad. idem aircucrauitin conf  1 3.  nu.53.  Quam 
Conclulionem tamen  intcliigcforfan  veraefle  pof 
36 fe,t quoad tradarum  per alimcntationcm,  quia  ille 
odiitcducnit  etiam  fpurioic.cumhabcret.dceo*qui 
dDxit,&c.  & ira  a ni  maduerti  e poft  a lios  Va  fq.  1 i 1 u (f  r. 
Controuer.c.8 5.fub  nu.20.ac etiam  ita  inteiligcndus 
cfiButr.d.conf.S8.&  alibi  pereum. 
,i-i>ecim6amplia,vtconclutiolocam  fibi  vcndicct, 
37tetiamft  tradatusab  vtu  cantum  ex  partibus inter- 
neocric : vt  afleruit  Natt-  coaf.47  j.num.  14.  fcd  con- 
trarium eft  verius , vt  ibi  per  eum  nu.  24. 

> Primo  velim  limites,  &inteliigos  primaria  Con- 
clulioncm  ikmi  ptocedcre,fi  fuerit  probatus  tradatus 
sagencre , nempe  qu6d  talis  fuerit  uadatustSquaiu 
filiasauam  ex  huiumiodi  probatione  non  inducere- 
3>lor  probatio  filiationis : t tcflcscni m debent  IpccLa- 
tim,&clare  dcmonllrareadus  talis  tradatus,  qui  fo- 
Iditcircafiliosexcrccri/ncpealcrcipfum  in  domo, 
miltezeiUiiiD  adfcholas,inuitiicrc  in  tcflamento,fa- 
cdwiibi  vefhmcnrad  ifFcrcntia  a famulis,  feribere  il* 
jP  lKttalibusfiliorum,  & familia:  vt  coUigerceft  • 


putat  ibi  finguiarem  Ba rr.de  dixir  B aid.  inc.pci  ruas. 
nu.s.deprobat.&  voluit  Ruin-inconf^  2.  nu-v  vol. 
t.& clarius cxplicauit Socy.in conl.39.vilis,ct infpc-  ' 
discol.3.qui  dicit  in  adibuslinguiaiibus,  debere  tc. 
llcs  deponere  eii.iin  non  interrogati , idem  coliclera- 
uit  Parif.in larpe  allcg  conf. io  nu.6  i.cum  fcq.  vol.  a. 
et  Dec.in  conf.54.n11. 1.  cr  4.  cum  Icq. 

bccundolimii.are^tintclligcrc  poteris,  eandepri* 
mariam  conclufionem, fi idlcsdcponcrcnttalcm  fi-  ■ 
lium  fuilfed  parcntibustradatuin  vti  filium; iccusli 
apfimpliciter  deponcrcnt,q>trad3bararvtfilius,tnain 
ad  hoc  , vcquisdic.-uurfiliusextradatu,  nccelsecU 
probare  tra  da  tum  fadtimi  parentibus;  vtandoreit 
Bart.in  l.fiiium  definimus, cr  ibi  Bal.ff.de  his,  q liihc 
fu.etinl.nonudis.Cdcprobar.  vbicti.im  caitcri  Do- 
^or.  Angcl.  quoquc  in  l.i.ft’hc  probat,  vt  etiam  tra- 
didit Salic.in  l.fi  vicinis.de  luip.ncc  aliter  fcnfirN.it. 
in  conf.473.num.24.vol.2  neque  latuit  Parif.conflL 
io.fubnum.di.vol.2. 

Ex  hoc  illud  exiit, vt  fi  pater  fuerit  mortuusKtt  filius 
30 natus podhumus.t non polfirprobari  filiariocx  hac 
cdiedura,fciliccr pertradatum  , ncc  il!c  ex  ifto  adu 
poterit  dici  in  quali  pollcllionc  filiationis:  vtex  inul 
tisaddndisd  Butiaridem  concluditin  confil.83.nu. 
5.ct  ti.quodoblenuauUjCrP.irif.inconf.  1 1.  num.  21. 
vol.z.lcntit  quoque Com.in con (. i.col.  1 5 . vol . j.  ct 
tenet  lllullrifs.P.ilcot.li  accurate  illius  verba  exami- 
nemur.in  d.trad.dc noth.ct  fpnr-c.zz.nu.p.  nam  poft 
morte  patris  filio  ruionon  datur, vel  acquiritur qua- 
fi  polfefsio filiationis. 

Iflud  vltiinum  intdligas contra  partem , vel  bona 
<ius,tum  ex  quoillcnon  tradauit  ncc  poniittanqui 
filium  tradare,  n6  pote II  vtique  dici  i parre  in  quali 
^i  pofscflioncconftirumm,'  lecustautcmqub.id alios 
fradantesianquam  filium.co nempe  cafupoft  mor- 
tem afscrti  patris,ille  filius  poicft  acquirere  quali  pof 
fcllloncmcx  illo  tradatucontra  illos  fic  tra  dant  es: 
vt  egregie  notat  II  IurtrifPalcot.quan  femper  hono- 
ris gratia  nom  nutum  voio,incod  trad.  de  noth.ct 
fpucx-22.nu.p.ctiia  ccnfutt  Mcnoeli.de  arbit.cal.8p. 
nu.72.ct  habuimus  m fido  in  viu  Limen.  barz.inen. 
<uiuldam  haredKatis.inqna  polthiimanata  .uiefte- 
dum  fucccdcndi  inbonisparetnis, dicebat Ic filiam 
kgitimam  ipiiustcllatoris.ct  intcrcatcra  probau- 
dum  filiationem,  dcducebaircfiesdeponcmesillam 
fuilscabotnnibus  tradaraiii  raquam  iiliam  ipliuste- 
ftatoris  , ideo  cfsc  in  quali  poifsellionc  filiationis  > 
quod  quidem  minime  verum  cll , ciim  nunquam  i 
patre  tanquam  filia  fuerit  tradata, ve  ex  fupcnusallc 
gatis  liquet. 

Seahndbintdligas,licct  illud  vitimumdidunoa 
j2  haberet  locum,  tquandoillctiactatus,  ecficquati 
polfellto  initium  habuilscc  viuente  marito , et  patre, 
quia  pollpius  monem  etiam durat,ct  fic d.mirqualt 
polkllk), etiam  pollmortcm  patris:fic  voluit inte  11  i- 
gerc  Alcx.incbf98.aIids90.nu.7.vol.d.dum  proliu 
opinione  alleg.gi.in  l.non  ignorar.C.  quiauuf.  non 
ji  pofkin  vab.pr^auit.iundotcx.vbi  gl.  vuTttqubl 
mater  et  dicat  in  quafi  pofsdHoncmatcmicacis  mor 
tuofilio>ct  fic  ibi  probanr,qu6ddida quafi  pofiscllia 
pbt  etiam  pofi  morte  continuare  non  tamen  incipe 
tc.vt  ibid.dixit  AlcK-in  d.conf  88.alias  93.n.7.vol.6. 
34  A contraria  tamen  fietit lententia. f Bald.inl.non 
nudis.C.dc  proba. vbi  vult  illam  quali  pofselfjoncm* 
cum  fit  ex  iis,qux  ineandem  rationem  cadunt , que 
r^firi  nominant  reLatiua,euancfcerc  morte  alterius, 
fcilicctpatris,ct  filii . 

Tcitib  limitabis  ,et  intclligcsprinapalem  conclu 
3 5 fionem,vt  non  eo  vfque procedar,  t <]uin  etiam  pof- 
fit  contrarium  probari,iux.lcntcntiam  Bal.in  I.  neq;. 
e.  dctclla.  na  veritati  femper  debet  efsc  locus  in  iis, 
qiueoon  pofhmt  induci, nili  ab  ipla  naturali  veritate, 
pei:!^e44al.YkJfdcpcob.ctfcquiturFcl.  in  d.c.pcr 

tuas. 


lofephi 

ftus.fnh  nu.  t7.vctC^-  nofa.  dc  probatio.vt,  & confu- 
Icfiolcolir  Andr.Barbar.incon(a7.nu.4.  vol.i. 

Ql2  >rt6  limita, VI  condu  fio  vera  lityt^^uoadpr^iu- 
diciuin  jpritis  (rad.uuis,3ccms  hxrcciiimtnon  autem 
in  prarmdiciuin  rertii , neqt  proximorum  ab  iurclU* 
tovcnicn.pcrca,qmdiximusruprdin  c6icchira  pet 
nominationem  vctradirNatt>iiid.conl^473.  nu.  14. 
verradeontraria. 

^7  Quinroiiinira,&  intclligc»tqu3doi)li  a^usfona* 
renr  potmsin  cauiam  pictaiistqua  filiationis,-  vt  (im- 
plicitcr przBarenrur alimenta, lila etia alijs non  filiis 
quandoq,  pra-lhmiirriia  renet  Abb  inc.tranlnulK^.^ 
tiUimlcgit.{ic  voluit, & Knin.in  c6t^52.nu.4.  vol.  a. 
ira  anreruirquoqiGozad.conl.  t ^nu•  17.  vt  norauit  Se 
Panl-m  c6f.  1 1 .mi.2  5.5:  cof.i  2.nii.i47VOI.2.&  retert 
Menoch-  de  arbiti. iudA:a(.S9  nu.76. 

Succurrit.^V  illud.vric  admoneam,  quod  pluresi 
^8  nolUiscoOmiuimiraclus tia<>atus,f  quibus tiJiano 
fiueciusquali  ponciIioprob.vrPnimtseildltpe  naiU 
uitaus  cins.qui  dtcirur  filiustucric  facium  g.iudiu,  6c 
ictinamdomo.vt  de  lilio  libi  naro  Secudocx  lawta* 
tione.Tcrridnurrcndocuniadlcholas.  Qiurto  fa- 
cicndoei  vctlimua,di6crcima  ab  alijs.Quinta  cinl- 
ci  pare  illum.bcxio  ex  datione  tutoris.  Septimo  legi* 
timare.  Ociauo  Icsarc  vel  cxhaeredarc.  Nono  vbi  li> 
lius  codS  nomine  voca tusd^iquo  is.qui  dr  pater , de* 
nominatur.  Dccimocx  educatione liue  alimentis. 
Vndcan.ofcribcrccum  in  libro  natalium  liliorum. 

Primus  probatur  pcrl^pofin  dctranlimlla:  fub 
mi  9.V  crl!:tcm  quta  quaodoa^u&fuit  q fU.fuuicgic 

Secuuiisachivcxlac^atione lubetur,  plaf. incdC 
loz.col.pen  in  bn.vol.  4.  vbi  concludit,  quod  tamen 
oportcr^quodificaciuslaclationisdilfcrat  a lacUtio 
ne  fada  extranei , nec  futiiccrer  fimplicircr  probare 
hunccurairc  ladanduni  ialc,ni(Iapparcat  ,quod,vc 
/ilium  maf.isvraliqucm  paupere  forfan  fiimpruine 
xenodovhiu  ladaii  fecerit. In  astate  tamc  puerili  dif- 
/icilecfidircerncre.  iUeait,qu6dtraciatiofa^a  fuc* 
rt  de  aliquo  nugis  vii  filio, quam  extianco»  et  Ii  tue 
cor.currat  nominat  odcliho:vtibipeum.idcmth’ 
dit  Alcx.ineonl'.74.im.2.voi.z.  Se  ita  debet  intelligi 
Bald.in  I.non  ignorat.flib  nu.  t .G.qui  accuf.  non  po£ 
dum  inqmr, quod  praUimptiue  filiatio  probarurpro* 
bando,quod1acinuit,nutnmr.Sc  tiM^iaulttalcinoiO 
nibnsvcib  s,  Se  faUis ranquam  filium. 

Tertiusacius.q  dimittere  puerum  ad  f^olas,  ha- 
betur i Bal.in  c.pertuas.nu.s.de  prob.  icquiuir  Nate, 
d.conli  ;tol.z. maxime  liadlhidium  publicum  lic 
nuirusvr  iclpondit  Panr.d.conf.  1 3 .nu.  { ^vc^.  Iccun* 
do  pradicit  roltes,quod  ettain  placuit  Cuilicl.  de  Be- 
nedici.111  e.  R.iynurius.in  j.pat.invcrf.qux  lilium  ex 
cofufcipicnslubnu.  14.de  tcfi.i. ' 

Qiiartus  adus  tradanonis  cfi.fi  ei  vti  filio  quis  fe- 
cerit vefi. menta  dtrtcrcmia  ababis  domcBiciSiputa 
houorabiliauta  concludit  Bald.in  d.c.pcr  tuas.  nu.5. 
etNat  d conj'z3$.St  Gmlid.de  Bcocd.e.Ra>nutius. 
loco  prqximc  citaro. Cubnu.  14. 

Qninius,qui  ei)  emancipate  aliquem , traditur  per 
Bar.in  1. 1 .S.itcm  per  contrarium. fub  nu. ; tf.de  1 iber. 
agnolccn.|:erc6tcx.inl.quidamcum  lilium,  inprin. 
in  vcib.cmancipauerit-tt.de  vcibo-oblig.  quem  icxt. 
dicit  lingularem  Bart.ibt.vt  etiam  tdtatur  Bald.  in  d. 
cap.pcr  tuas  num.^.dcprobar.St  dixit  Natta  d.con^ 
a 3 ) .col.z.tradn  Rum.in  conf-s  z-fub num.7.  v olum. 
1.&  rcfpondir  Soc.  fcquendo  Bart.  vbtlupd  in  conf. 
89.nun).4.volum.i.Jbmancipatio  enim  efiadus»  qui 
duntaxat  filio  Se  non  alteri  conuenit,  alias  cUct  ine- 
pta emancipatio  fac'ta  de  extraneo:  vt  per  eundem 
Soctn.ltxomodoallaio. 

Sextus  .tdusclf,vtdiximus.daxc  alicui  tutorc.nam 
ex  hoc  fatis  diciiurfiljus  is  » cuidatuscll  tutor  : ille 
cmm  aduscll  talis, q magisliJio>  quam  cxtrancoco- 
ucjiit'it4conIuiiusrdj>onditSo«;.d.coaii89.nu.4.  . 


Mafeardi  '* 

Septi  miis  adli*,vt  iam  diximus, cft*  vt  H qiii.s  fect' 
rit  Icgirimarc aliquem, vt  (ilifl  ruum;vrprobatGoz. 
d.conf.iz.nii.zz  in  g.fundamcnto.St  in  cotif.  t ^ rtu. 
4z.in  (i.Sc  icqu.  qui  quidem  adus  mixtam  etiam  ha- 
bet iiominanoncmivirerpondK  Ruin.conl*.  36.  vol. 
i.Sc  poO Anch.Srconcordantcspcr  cO  lirmathuac  ^ 
adumGuilicl.Bened.inc.Rayoutius.in  i.par.inuer.  - 
que  libum  ex  eo  uifdpicns.nu.  i4.in  fi  de  tdla.li^d- 
niati  enim  r6ne  pnmnUa,  & amcccdcnris  ncceflarii  t 
faris  piobatqua fi  ponrilionc  hliaiionistvtdocuitl^-  -e 
riiim  d.conf.  10.nu.S2.Sc  67.  vol.  z.Sc  aliunde  probat 
Rol.d  Val.inconf6p.nuu^7.cum  piur  Icq.  vol-3. 

Huic  opinioni  exprclsc  repugnat  Rimin.d.conHl. 
289.1111. } z.St  piur.fcq.vol.z.dicens  ,qu6d  adus  legi- 
timandi,ccfpcdulcgitimanns,nihil  habet  ede  cum 
filiatione,  qa  ille  aduspcndcriprincipisnucJcgiti- 
mantis  volumarc.necrcfpeduiliius»  q^iimpctniuit 
lcgitimationein,quia  quilibet  pdi  cl  impetrare , cato 
nugusfi  is,qu>  inipctrauit  ^ iliorqui  dicitur  hlius»  n5 
dixit  le  hoc  facere, vt  pater , prout  aat  in  calli  fuo. 

Allegata  igitur  in  contrarium  loc]uunrur,  qh  inlc- 
gitiuuuoneimpcrrata  hiiipimpetranrcsdidum»ra- 
Jem  nliuin  luum  c0e,  vel  poicB  dici, quod  proccdSr»  - 
quando  fimpiicirctfuitfadalcgiiima(io,lccu$  liad 
caucelam.vt  per  Rtmin.vbi  lupra.nu.40.Sc  tcmaliun- 
de  Igitur  cfTer  probanda  filiatioi  qu4m  pcrfblam  ie* 
gittmationbmi  maxime  fi  principaliter  tradetur  de 
filiaiioncivtpcrcuudem  Rimin.lococitaio.d.  con£ 
zS9*col.fi.Scicrpondit  Dcc.conf'  576. nu.  10. 

De  odauo  latiusdicctur  infra  filiatio  probatur  ex  . 
inflimiione,  ad  quem  locum  te  rcijcio. 

Nonus  adus  tradationis  effiVt  lam  didum  fuit.qn 
alicui  im  pomtur  illud  nomS, quo  denominatur  ille» 
qui  dicitur  eius  pata:vi  docet  lafan  l.ncq;  naturales, 
nu.  14.111  H ver  aducrrc-Cue  teBa.poB  Baid.  per  cum 
citatum, qui  loquunrurinpoflhumo. 

pe  decimo  nonnulla  rcnplimusmfra  in  conduC 
Bliatioprobaturcx  alimentis,  ideo  quatres  ibi. 

De  vndccimo etiam  diximusin  alia  conci. filiatio 
probatur  polibrositn  quibus  naulia  notantur, inipi* 
Cias  hoc  locO;Sc  qu^  hic  desutubi  explicata  inucmes* 

e 07^  e L S I 0 DCCXC. 

ARGVMBNTVM. 

Filiatio  an  probetur  ex  nominationeparen- 
tum. 

SyMMARIVM. 

2 FtUatioix  JoLtnofmnstKmi  nonp^Mur. 

3 PtiUtto  ortum  babtt  a naturstuito  nonpoUfi  oriri  tx foUt 

mmifidtiopu. 

4 Filiationbprohaturptr nominutioni JtnominAtiofuils 

tft  tn  attquo  infirumtmtovttpriuiiegio  tnuHcssttU€,i7 
ob  atiam  (Mufum^quam  ad  Jinem  probandt JiitaUOMtm, 

5 Filiaiio  privatur  ex  nominatione  ajfertiua  Ji  efitmut  in 

antiqua, O" prr  infirmuentum  antiquum  enunciattue  , 
ineidenter  ioqueni.Extende,  vt  nu.6. 

7 Fiitattoper  normnattonem  nec  eltam  mdmit  aliqua  prd’ 

fumptionem  quoad  prpudieium  terti/. 

8 Ftiiatiimii  nommattononprobat  contra  nominatum,  nec 

tUttnfert  aitquodpraiudicium. 

9 Ftltattopernommattcnem  faltcm  transfert onut probata 

dt  contrartum  tn  aduerjarium,  dT  conjiituit  nominati 
in  aitquaU  quajt  po£eJ/tont  nominattona, donet  contra^  . 
rtum  probttur, 

10  In  probanda fluttoneprafumiturpro  nominato , quado 

cum  nominatione  concurrerent  aUqufaU(  comeiiurp 

11  Nomwatto,vt  probet  jihationem  Jieridebeiapatie. 

12  Nommatto  JilaUione  probat, ettamfemanautnt  ab  vno 

parentent  (tum  bo9u,tf  b^rtdttdtca^ttur . 

ij  PlomifUh 


Deprobationib.- ' Conci.  DCC\C. 


IJ  tftnisMstiom  JlUttiott*  hgitima,^  naturali Jimul,  t>el 
naturali  Jakvn  /probata  a iurteiuili,trantfirt  onus 
pnbaudi  rontrariu  in  adutvfarium,  iy  tdfiittsit  nomi- 
matum  m tpaufi  pojitjjiom  nwnnativsis.ContrMu.  1 4. 
j J t Hiatio  Dtrtuminationtm  in  prffaratorijs  tuH sciorum 
troMsfirtontu  probandi  nsttr artum  in  adtctrfarmtn. 
i6  filiatio  uanominationtin  cajihtts  in  qjiut  conjhtuit  mu 
simatum  qua  fi po^f^otu  filiationssproccaitttiam  ia  ■ 
^S  qmbttjimnqi  proximtoribut^  alqt  quaittattbus. 
IjConputsuimtas  probata  diJfitUitt  matrimonium . 

FiHtts  Jfaommaasrit  fefiUum  altcuiut, fides  eJlbabtrtdM 
Hliaffirtiom  in  tstts praistdiciumdbi. 

1 S *Hpmmatioprobat  mdi  filtatiotsifid  H ctfanguinitati. 

>9  Qtftffi ^ffejfio  tibtrtatu , firustutss , vtl  altcttstts  alterius 
qualitatis  fufficH  ad  transferendum  onus  probandsin 
eontraristm. 

^oNomsseatiOffm  eonfejjio  alietusit  circa fratermtattm,vsl 
eonfanguinhatem  sion  probat . 

31  Nommtstiofijttcifefio^uaconfiituitnonsitustuinqttafi 
pojfejjione^roceditttiamfi  nomissatus  fuerit  abfens. 
Contrarium  nu.zz. 

3}  Nomsnattoprobattfiiihsm  quafipojjeffionis filiationis Ji 
nominatus  nihil  petat. 

"X^QjmfipoJfJpo filiationis  ortaex  nomsnatsoste,  licet  extin- 
guatssr  mortuo  nosrsinante,  tanun  durat  eius  effitlus 
prajusrqfta probationis  fiiiatiossis. 

^yltommatio  fdiiassdiddeqnoqssaritmr,  debet  ejji  proba- 
i.  ta concludenter. 

3 6 SmJhitio  barefit^  fi pojpt  oriri  ex  leuibus  fignis , tatnest 

.,  sua  figtea  probanda  fissct. 

3.7  'flpsnmatio,qttando  dsrtdl* fadia  tfi  ad  effedum filiatio- 
esis  probanda  hstudsctodttnc  ex  illa filsatso  probatur. 

38  T^msnatio  fafla  de aliquotot filio,  facit prafumptiui 
probatiossesn  filiationss . 

S-9  Nominatio  vbs  fada  e fide  eliquo  vti  filio  extra  istdiciu  • 
incidtmer,t!X  propter  aliud,  mbilprasudicat. 

50  Confjfioesmsccsatiua  non  fadacum  aliqsso  mimifierio , 
nonprobat. 

3 1 Fslsatto  i natura  defendit, iy  tam  fila  nominatio  efiseere 
notspot^ 

yx  *I(fimtnatio  fida  faiia  de  aliquo  vti  filiopuagit  eommtu 
uJter  fit  blandustdtcaufa  tstoH  probandi  takm  filittm, 

, qj  F Hiatio  per  nominationem  probatur , etiamjissomhsatio 
fit  fada  extra  itsdiaum  isreBe,  iyprafinte  nominato. 
l^fsHotioprobatnr  *xnosMstatione,quandodpatrefnit fo- 
lia prssK^alsUr,  ir  prsfiter  fi. . ^ 

Aptfdsa,vtscu,tq.iyjnblimita,vtsuc.i6.  1 

37  PcHationoetp^atttrper  nomenationem  fallam  inaUm 
blandienM. 

^8  Nomimatiofiste  eorfifisopritscipaliter  emanata  ad tffili6 
r filsationiscbfittuttnominMuminquqfipofitJpomsIUsu 
qttabtmisyufi  contrarium  probetur . 

J9  FmM^prsAatmr^ttadopatar,ij filius  imuicem  pro fiHo, 
iy  patre  nosnsn^asUur. 

40  Filiatio  contrapatremprobatur  ex  stomsssatsont,iy filius 

confiitssitursnqsMfi pofffiiont. 

4 1 Filq  nomsnatsopatrsplusssttumpotefiajfirre  praiudiciu, 

eum  filqs  alimtsita  fssppcditarc  eogatssr. 

4 2 Pilq  seomsnatio  quoad  cognstsostem  probat  $t  contra  tcT' 

tuieqHagk  dtfauorelegsUmttatis.ReJiringt,vt  nrc’4i. 
44  Si  demissus  nomituu  firuumfuum  filium,  tfisestur  liber  sn 
prfsudscsjcm  nomsnantss  1 lyctiam  Urtf 
43  '^IpmisustKprobat  filiationesn,Ji faliatff  snaliu  ,qui 
magis  filso^qssamixtrasteocorsuestst. 

46  Filiatio  per  ttominatsosum  probatur , quando  nominatio 
tfigtmmata.CosttrarsumJtu.  47. 

48  Psbatio  probarspottfi  ex  seomsssatsosit^ianfi  nomhxatio, 
p confijfio folia  Jk  tn  Jupplscauosn  ipfi  pritttsps. 
appPi^HotsmMsogt  eos^Jfio  matris  fuit  tanttsmaodoali- 
fuam  prafismptioBemiudiet. 

illa  probandx  filiationis  coieftaia  i nobis 
iapoftreaisc(ltMb€ivla>«i€ftj>  nomina* 


tion?  parcQt{i>Scd  antcqu.i  ad  viteriora  trafltu  ficia- 

1 mus,prxlcicndG  cft  has  voces,  f nomiiiarionS , afler» 
tionemiprotvflloncm , vd  cotcliionem  ciuliicin  clic  n 
cffetlMSivrinquic  Bal.in  l.noii  nudis.nu.  i C.dc  piob. 
aflerensf  quod  licet  inter  c.is  voces  dilcnmcii  iit  quo 
adquidtcuinaisaierariofir,  qux  liat  proprio  moru 
confclfioad  intt.Trogarioiicin,prof'cnioautcmqiuiv 
doq;  (iatdtipoiitiuc  .quandoq.cnuncianu^  :omnc$ 
tamen  eandem  vim  habent , & latius  h.iruin  vocum 
vim,&  poicGatcm  explicat  Bal.in  l.ncq;  natales,  nu.  v 
3..C.eo.dcprob.it.diicnmcn  conihiuens  inter  profel- 
lionein , qux  quidem  vim  habet  cO/clfioiusactciU- 
tioncm,&  examinationem.  ■ 

Filiatioitaquc,vtpropiu.sadcondur.acccdamus, 
quandoq;  precatur  pw  nominationem  parcruin»  ve- 
rum quoniam, vrpluriinuin, per  IbJain  nominatione 
non  probat,  idcirco  nos  negantem  conihtuemus  c6-  i 

3 clur.tdiccinusqt  hiiationc  ex  Tola  nominatione nooi 
probaririd  milu  probat  conrcx.Sc  gl.  in  c.traniinil^ 

* qui  ALiinc  legit.&  in  c.pcr  tuas.de  prob.gl.*  commu-- 
niicr  approbata  iii  l.noii  cpiilolis.Cco.de  prob-l.  no 
nudis.Cco.gi.in c.Michacl.dc fil.prcd>yt.c. illud  dc 
prxlumpt.ideni  ieniir  lal!  ini.  neque  prolcdio.  C.  dc 
tclLam-  quia  illa  vaba  pnriumuntuc  prolata  propter  ^ 
aliud.de  idco  non  probdt.l.cx  iis.  C.  dc  tclla.  plene  Ct 
tradit  iac.deS.Gcorg.in  l.quida.tf.de  prob.liocidcm 
plurimi  tuinproiitcndo,  tum  etiam  conliilcdoarscr- 
uettt,vt  Rcbaf.in  trad.de  nominar.q.  i.n.a.  Pcir.Mo- 
cad.in  add.adCiot.in  irad-de  reil.lib.4.nu.  1 16.&  dc  - 

* communi  opinione  atrclKitur  Dcc.in  dx.pcr  tuas.n. 
28.mihivcronu.7.dc  aliosallcg.Parif.c6r  lo.nii.i  j. 

* vol.i.vbi«iamdc*c6iartcilatur.Gozad.incoiif  ij. 
nu.7.Parif.inconf  r^.mi.ap.volu.z.Rum.  in  coni  j6. 
n.d.vol.  I .&  in  coi.  5 J -nu.6.  vol.  5 -Cxphal.in  conf.  48. 
nu.  1 s.  Alban.in  coiil.6.nu.  io.Parif.in  cof-  29.  nu. 
vol.2.Crau.inconi.24p.  nu.  10. 

Couclulionis  nofticca  raiiocft:N3  filiatio  ortum 

I habet  a natura  ,f  ideo  non  p6t  oriri  ex  ibia  nomina* 
tione  Iccuudu  Bal.  ind.i.nocpiilolis.in  1. not.de  con 
firmat  tex.fing.iui.Caius5cius.itdc  iur.patron.3e  rc’ 
fcnIai.mconf.io2.col.  2.  V0I4..&  nominatio  blan- 
diendi potius  gratia  profem  ibict , quam  veritatisin* 
ducend^d.ncino.S.  t . ft.de  hxred.  inftir.  & d.  i . neque 
prof«tlio.C  dc  rcftamcn.  Ce  dixit  llluftnls.  Palcot.  in 
irac.de  noth.de  fpur.c.z}.3e  Ruininc6i.52.mi.4.vol. 

5.&  ideo  non  debet  iumi  ncccisaimin  argumentum, 
per  I.fi  inftituta.S.fi.ftaJe  inoif.teilam.deFci  yin  d.  c. 
per  tuas.nu.  1 2.verl'.tcnio  rcltringe,  & tenenr  pro  c6- 
cluAoiic  Menochdcarb.t.iud.caf  89  nu.  77.  Conar. 
epit.par.2.c.a.i.j.nu.7.Franc.Marc.indcdl'.4f7.  nu. 
4.par.2.Cw.inc6f78jiu,«.VGl.j.atq,llluftr.  Palcot.  ' 
dcnof.dt  lptnrH:.2}. 

4 Primo  amplu  huiufmodi  concluf  procedere, feriS 
fl  talis noininacioeisatadam  aliquo iniliumcnto. 
vcl  priuil^ioicnuaciatiiic  tamcnxr  ob  aliam  causj, 
quam adtineprobandifiliationem,quia,erruncnon  • 
probatetur  filiario-tcile  gl.cum  ibi  adduii.in  d.  c.  per 
tuas.de ibi  Fclymu.i  i.cumallcg^lcprob.  cui  accedit 
Benran.iaconf.;35.nu.i.par.i.  volum.2.  maxime  Ii 
proferens  taiia  vaba  cnunciatiua  , negara  fitiisc 
enunciataanimooftcndcndi,dc  probandi  filiatione; 
Nam  tunc  ftabirur  ipUusaiKrtioni,vt  inquit  Fcly.  itr 
d-c.pa  tuas.nu.i  i.dc  hoc  adiuuat  context.in  Ixiiuus. 
ft'.deui  integ.reftit. 

Limitata  hanc  ampiiaiiqnem  locum  n5  habete, 

5 tficl^musintamiquis.tuncenimexraii  nominatio- 
ne afscrdua  probatur  filiatio  .•  vtcoiiftatcx  addu- 

lafin  conf  )4-nu.7. vol. i.vbi  inquit  per inftf m 
antiquum  cnunciatiuc , ct  incidenter  loqucns  ^bare 

filiationcm.vtet  voluere  Soc.iun.in  conf  1 ^S.num. 
a.vol.f.Ciauxie  andq.tcinp.par.t.n.^.3e  ft.Mcnoch. 

dc  arbitr.iudxaf  93.nu.84.  Alcx.in  conli90.col%}  .in 

fi.vcrfauiisrclpoalum  citvoiam.e.Dec.  in  coni,  j s. 

Barb. 


t 


lofebhi  Mafcardi 


Barb.inconC<(.voI.2.Vidcasumcnad  hzc que  dixi* 
masincondur.  verba,  enunciadaa. 

6 Extende  f huiufinodi  limitationem  veram  effett 
in  exrraneis-vt  tradidere  glo.Sc  DoA.in  e.cum  caus2, 
deproba.&  tdpondit  Barb.incoflr6.mini. 14.  vol.a. 
quod  placuit  Decia  conf.i/5>&Kcbutf.  intrat,  de 
nomin.m  prin.num.4< 

Scoindoloco  amplies, concIufionem,vt  eo  vfque 
procedattvr  nec  etiam  inducat  aliquam  pr^fumptio* 

7 nem,t  quo  ad  prxiudicium  terrii:  ita  notat  conlulcn* 
do  lai.m  conf.  8 1.  facium  fic  ic  habet,  col.i.  V0I.1.& 
inconf.ioi.Scr.Bencdi^us.col.1  vol.i.idcm  aHcruit 
KebufF.de  nomin.q.i.nu.4.  Idem  prsecrcdfcnfitTi- 
raq.de  vtroque  rctra^.dc  retrad.lignagier.S.  r.  glof. 
i6.nu.  ).vcrr.fed  quod  nmlio  pius  eltdc  cautum  cft  i 
Kar.inconr47?>nu.a4.mli.  vol.  a. 

t Tertibampliattvt  nec  huiuiinodi  nominatio  pro* 

barct  etiam  contra  nominantem, nec  illi  inferret  ali* 
quod  prxiudicium , quia  foliim  probaret  mter  ipl^s 
partes,  quoad  ad^um  dcexpreflumpcr  l.oprt  mam,C> 
dcconrrah.de  cdmii.nipul.vriciiptum  reliquit  Dec. 
in  d.cpcr  tuas,num.if  .dc  probat.de  in  au^.li  quis  in 
aliqu04iu.3  7<C.dc  eden  de  tn  conf.  t6.nu.6.  & in  c6f*. 
1 1 s.nu.s.hoci^:  decifum  tuitab  Atflic.indccs  i.nu. 
10. &L  comprobauit  Crau.  in  conf. ap.nu.i. cui  Tcnten- 
tix.de  illud  faucre  vidccur>quod  (i  dico,  promirtocd* 
tum  Titio  fcruoSempronii,probai  quo  ad  dipulaiio* 
nemtled  fi  poffca  quxihomoucrctui  de  dominioTi* 
tii,iila  confcnTiOiVci  nominatio  iionprxiudicarct:  fic 
ceniiiit  MatihJn  (ing.79>Noraquod  quociercuncj;in 
iolFmmcmaEtiate  icrmlit  Rui.inc^.tz.n.4.vol.). 

Primo  limita  condunooem  principalem  t vt  adeo 

p vera  non  fit,t  quin  faltemex  tali  nominatione  onus 
probandi  conirarmin  transferatur  in  aducrfarmm.ita 
norgl.in  c.MichaeLde  51.prcsb.de  traditu  df  i Bald. 
inl.non  nudis.Cdc  proba.de  inl.neq.pfofcUjO)  Cde 
teAam.dc  in  c.tuamicol.pcn.  dc  ord.  cog.  quos  icqui* 
mr  Dcc.iii  conf.  jzi  .nu.  1 . idem  videtur  ientire  Barb. 
in  conf.  14.au.  x7Vol.;.vtconftituatnominatum  in 
aliqualiquan  poQdJionc  dilationis,  donec  probetur 
cdrranum.telle  Ban.  lol.i.S.l.ff.dequdlde  latius  m 
1.  i^lids  a.2i.idem  pet  contrariam, fr.aeljb.agnofiatq» 
fcnpfcrc  Iac.de  Bii<r.de  Ang.in  Ki  .ff.de  ptobac.fal^cx 
multisallcgm  conf.ioa.col.i.in  prio.voi.  4.  de  icncc 
Kcbiiff.  dc  nomin.q.i.num.8. 

pruno  incclligcprxdidam  limitationem  ^ocede* 

iore,t  quando  cum  iiominanone  aliqux  aiix  conic^u 
rx  coiicuncrenrnam  tunc  viiq,'  prclumctcmr  pro  no 
imn.ntO)  fecus  autem  ii  extarct  tantummodo  nomi* 
natio.  v't  aflcucrauit  Dcc.in  d.cap.pcr  tuas.num.7.  de 

* prob.vbiat(citaturdc*communiopjmooc*dc  idem 
vomit  Cap  in  c6fa.nu.4.dc  mcaiu.de  quo  per  Alba, 
in  cuf.S  j . mi . z 1 .dc  a a.  vbi  aderat  cr  tmdaiusi  dc  ic  a lo 
quuniui  oes  DodForcs,dum  inducunt  ,pbationcm  cx 
uuiniiutionc , dctlucddaidempcr  a lias  conid^uras. 

1 1 bcainii6intclligas»tvchuiuiinodi  nomiiunodc* 
beat  licrii  patrcrcnbcnrescnimloqucnicsde  nomi 
nanonc  itncUigunLdc  exprimam  de  paterna, vc  d.gK 
in  c.Michael.dcdi.presb.  velialtcm  de  vcuq;  pater- 
na, fcilicct.dc  matcinarnami  fola  matre  nominatio 
fada  mhtl  faccrcr.rcquirirurcnim  nominatio  vrriuf* 
quciper  tcx.in  eper  mas,  de  proba.ibh  dc  dliusnomi* 
na  rus  com  muniter  5jit,d(  habiruaabambob.de  ^ext. 
in  1.  i .i^.ad  qux A.ff  dc  quxft.ibi.ambo  parentes , dc  in 
eper  tuasqui  hl.iint  IcgiMbi » ftandam  cft  iU|>er  hoc 
vciboviri.dc  niulicm.vbi  Bal.nu.z.ficlenlit>de  Barr. 
inl.dhum.nu./.ft.dc  hi&  quirumiui,vdaiicn.mr.cui 
acccdii  Soc.lim.in  conl'.86.nu.4avoi.z.  dc  not.  N at« 
in  conf.47i.nuz4.vol.  z.vb^atrcftararde  communi 
forma  , quaiutiadumDoelores.  capimlandiquaft 
polIcflicMiem  5lu(ionis>qui  ponumquod  fmr  trada- 
tus^ atee,  de  a maire  tanquain  hiius:  quod ram(  re* 
rpiLit  tracUium^dc  au  uoiuinauoncmidcccuccBiuC 


in  conr.88.nu.p.  de  quod  fola  nomimtiomatris  nihil : 
piudicct,tcnet  er  A ng.in  aurh.fl  qs,la  z.C.de  nat.  lib. 
dcMcnoclate  inaddinad  Crot.de  tefti.  fubnu.  ti  8. 

I z Verum , de  quod  limitatio  noftra  proceda  t.tcriam fi 
nominatio  cmanaucrit  ab  vno  parente,  dc  cuius b<^  • 
nisrde  hqrcditatc  agicurdicet  non  vrriufq;  parentis  no 
minatio interuencrir , plurimi  renfere , ifquegraoilTt*  f 
mi  fchprorcs:vtpr^cxtensPrxpo(*.ind.c.tTanfmt6^, 
nu.1  i.qui  51.  flnt  Icgir.  dc  la  f.  poft  alios  in  conf  ro6. 

* vol.  I .de  in  conf.  ioz*vol.4.dc  * communiter  Dod.  r 
d.c.tranlmiflx,de  in  d.cpcr  roas,de  proba.  Alcetiam 
in  conl'.6.nu.  i d.dc  in  conTvlc.Boer.in  deciApo.  Grat. 
iu  c5f  6z.nu.4.vol.zAc  nuncuparim  ita  declarat  Dcc.  ‘ ^ 
in  conf  54*col.  1 .fub  nu.  I .cir.  h.  dc  de  fola  infen^io- 
nc  in  libro  natalium  5lioru  fadVa  i patre  tradit  oald. 
in  l.iicq,‘natales.col.z.inprin.C.de  probat. 

• Quod  liquisvoiucnr^iotcmfcquifentenriJ, dici  i 

Eoiciittquod  ca,quxmip^conm  adduximus , intel- 
gipoiluiit  in tiliationc lcgitinDa,quxnonpoteftcr*  ^ 
fc  hnc  matrimonio. 

ij  Tcrti6mtclligcprxdic'famlimifationemtin5lia- 
tioneiufta,dclicita,videliceticgirima,dc  naturali  fi*  ; 
mui,veiraUcm  naturali  tantam  approbata  to  a iurc 
ciuiii.pcrtoc.ft.&C.dccOeub.fixusaurcm  |n (punis,  .1 
aut  vulgo  oux(Hi$,vcl  limihbus.qui  cerrO  pahein  no 
hab£c,vcl  acmonitrare  n6  poflunr.l. vulga  ft*  dc  fttt. 
hom.ita  egregie  declarat  Ang.iaconf  ipi.incip.  fn*  c 
per  pun^o  vidctur.prima  faoe.col.  2.  vt  eum  referr» 
dcrcquiturlal.in  d.conf  ioz.col.z.vol.4.  nam  indu*  t 
biodcbetcapi  prxfumptioeicclufiua  a^his illiciti. h 
mcmo.lf.de  prob.de  l.moueor.dc  ibi  Bal.  C.  fi  feruus,  t 
dec.de  tenet  Grai.in  conf  1 58.C0I.  i.  voi.z.Cou.in  epi. 
c.S.$.).Q.9.in  fi.par.z.Rui.in  cdfdj.n.p.dc  iz.  vol.  z.  ; 
Grat.idC  in  cdf  vlr.n.45.vol.  1 .dc  in  c6f  zdn.i  1 .vol.z, 

14  Contrarium ffentiridem  Bal.inl.i.cpl.  15. C.qui  s 
accuf  non  pof  (^zad.in  conf  1 ;.nu.5  5. vbi  de  magi< 

•*  ••communi opinione teft.imradue^us laf in dc6C  • 
ioz.de  in  conf  1 z.nu.  1 1 .dc  feq.dc  nu.z  i.  & feq.  ad  idd 
rcfpondit  Burfinconf  i7.nu.  i.&  in  conf  ss.nu.s.  dc 
conf  Icq  nu.  i .dc  feq.  vbi  dc  * communi.idcra  confir- 
mat Aemii.in  conl.p4.  vbi  loquitur  de  filiis  presbyte 
rorum.de  in  nato  ex  meretrice  rcrpoodic  Ba.in  q-  90. 
idem  firmat  Alc.in  conf  vlc.quo  in  lococdfiiluic  pro 
fiiioiUcjpnmo,ideft,pro  concubina  ria 
Quarto  intellige  pratdidam  primam  limitationS  ' 
15!  hzbcrc  locum  in  prxparaiohjs  iudlciomm.perl.n6 
ignorat. C.qui  accuf  non  pofTl.  1 .ff  frmil.  creif.  fccus 
in  decifquia  ralisquafi  pofiefiio  filiationis  non  fii5r 
cerer  nifi  ad  coadiuuadum  aliam  caufam  probatio* 
nis.  i.  ficuci , fi  quxracur.ffli  fer.vend.ita  infi^itcc 
Bal.inc.pcrtuas.col.  3.  dc  probat,  de  fcquicurlaf  in 
conf  io2.vol.4.Goxad.in  conf  1 a.nu.i  4.  de  5 1 . 

Quinto  loco  eadem  limitatio  tibi  imelligenda,  dc  ' 
declaranda  cft,vt  d.quafi  po5c(Tjo,qux  dicitur  cx  no- 
minatione in  cafibusi  inquibusccMiftimirnominatu  < 
16  in  quali  poflclfione  filiationis  f procedat  eriS  in  alijs 
qaibufcunq;  proximioribus  y&alijs  qualitatibus:  vc  . 
probat  Bar.in  d.l.non  nudis,in  vrraque  icfftura.  C.  dc 
proba  t.vbi  inquit»quod  idi  quod  dicimr  dc  quali  pol-  . 
refiionc  filianonis , idem  efidcquafi  poflciiioncfra* 
tcmiraris,decuiufiiberconlanguinitatis.Bait.rentcii- 
tiam  fcquiiur  Aicx.in  conf  1 8 i nu.8.  vol.  7.  vt  in  no* 
minatione , 5c  reputatione  fa^a  dc  aliquo  vti  firarre  *. 
probat  Caftr.in  d.conf.  t $ 1 .vol.i.dc  Batd.in  d.  1.  cum 
cpilcopalis,in  phn.  drnu.4. C.de prob.loqucnsin ^p-  ^ 
bada  quali  pqlfclsionc  fratemicatis»matnmonii,  fpd* 
falium,conranguiniratiSfdc  humlmodi,  poft  Cyn.  ibi 
nu.3  .qui  id  djfpurafidc  in  quali  poficllionc  matrimo* 
aii  rtadir  lafin  l.quidi,fub  na^ftUle  prob.de  de  qua- 
fi  pollcfiionc  proximitacis,c6fanguinitatiSt  de  amni- 
tatisegr^^  rndic  Anguifibla  Placentinusin  conlil. 
jp.col.  i.libA.  dc  in  quafi  pofietUonc  fiaternitans  pet 
aonuoauoacffi  coociufirCcpixjB  omi'*  1 3 7.  num.  y. 

iatu 


Deprobadonib.' 

nu-4-  Non  rciciuret  tamen  htiiurmodi  nomi- 
natio fadladealiquovti  prxUcoTtSc  huiufmoiiKVi  ait 
Dccin  pertuas.nu.a9.de  probat.&  ideo  Butr.ibt. 
i/iflfi^otWudir , tquodeonun^imeasprobatadir* 
kaiuir  marrimonrum , 6c  in  probandoquod  Berra  iit 
vzor  :vt  inquit  Bal.in  l.non  ignorat.nu.5.C.dc  iisqui 
nccurponUihidinliipcradderc  foiebat  Aemil.quod 
Cfilimnominaucmic  ialium  ahcuiuSiKdcsHt  hab€' 
da  iHi  aOertioni  in  cius  prsiudiciuin . vein  coniti. 94. 
nu.7«dc  fcq  £i  pro  hac  declaratione , quod  idc  fit  cit* 
caquamlibcraiiam  qualitate,  vcluti  ^ali  ponclfiO' 
nisicniitutisA  huiutmodi  icBacur  Ruto,  in  cont.j  a. 
iub  nu.r,vol.5.5c  in  vniucrfum  in  corporalib.3t  qua- 
iitatifa«is  perfonarum  docet  Eald.m  1. 1 . in  a.notab.tf. 
deprob-it  in  l.cam  quam.nu.S.C  de  fidcicO.  Se  Ale. 
incoof.s  i.nu. ).  vol.i.&innominauoncinaliquo 
tcftamcnto.vcl  ionmmento  fada  de  aliquo  riquam 
de  agnatione  liu .cautum  eli  ab  Alc.in  conCs^^S^-nu. 
)l9  4 quod  nominatio  probet  nedum  Hliatione, 

€td  etiam  conlanguinicatctn,conHrinat  Nar.  in  cdG. 
59>nu.  1 . A'  in  pr^anda  c6f(atctnitacc  aflemit  Dee. 
In  conf  nu.9.A  feq.de  quod  quah  poOclfio  cadat 

nc^  in  tiliationeded  etiam  incognationct  de  defed- 
demia, dixit  Alex.in  cont90.n4.de  piurib.fcq.vol^. 
vbi  verba  faai  de  nominatione  in  inltrumeto  fatia . 
jlpidem  Alex.in con(.p.nu.}.voi.i.loquenstinqua(i 
fo^fionc  Ubatatis,lcminitJS,vclalicuiu$aUcnus 
qualitatis , quod  ea  (iitHuat  ad  transicrciidum  onus 
probandi  in  contranuni,  AdequaH  poflcllionccxcd 
municanonis  iermonem  habet  Rimin.  in  conC  xig. 
nu4iUSc  (eq.volii.de  abunde  etiam  Buit  in  cootpS. 
coi. i.quibu$  etiam  fanent  ea,  qux  coniUlcndo  tradit 
Paris.in  cbt10.nu.70.vol.  1.  vbi  concludit  dari  quali 
poirdTioneminiurcperlbnarum  .dcmcofeicernita- 
se.ad  quod  aid  vidcnduscric  Dec.in  conf.46;.col.s. 
ao  Vcrumramen,tquodnoininatio»lcuconlcirioali 
cuius  circa  fiatcrnitatcm , vel  cblangiuoitatem  noo 
probet, *a pene  fenfit  Dee.  in  conf  5 14.  nu.  14. 

Sexto  prxtcrea  declarare  poteris,  vr  nominatio,!!- 
ueconfclljo,qu;  conlUtuir  nominatum  inquab  po(- 
d f fcHione  ,t  ptocodat  ctiamG  nominatus  fucne  abiens: 
iu  rcl^ndit  A Ic  in  conf.6.nu.6.  de  multis (cq.  de  nu. 
1 i.idcm  (cnlic  fial.in  i.ncq;  natales,  coi.  1.  poG  nu.i. 
verf.cxtraqusnc.Cdcproba.dum  loquicurdcinfcn- 
ptionc  m iibro  natalium  liliorum  falcem  dciurc  ca- 
nonico,vt  Alc.au. 

propius  tamen  accedit  ad  veritatem  huiccontra- 
saria  fcmeria,t  quod  imo  ncceflaria  Gt  prsfcntia  lilii  * 
vel  nominatiaica  cenGiir  Didac.Couar.  de  fponf  (u- 
per  4-dccTctdn  x.par.c.S.!i.i3.nnm.7.idcm  aioirratus 
cft  Petr.Ducn.inrcg.t4a.ina.l1m1t.quod  placuit,  de 
Kimin.incoaf.a89.nu.s.vol.a.arque  Rum.incoaGl. 
5a.nu.4.vol.5.idem  probacpoliBald.  Dee.  ind.c.pet 
tuas.nu.  I i.in  prin.de  proba,  de  claniriinus  AnguiGo- 
la,inconf.79'Col.a.num.«.lib.d.loqucnsinpr9i^tia, 
vel  per  epiGolain.qua  idem  arguitur,  de  Giatcrnirare . 
Bart.in  d.l.non  cpiitolis,  in  prima  ledur.  in  Gn.  Cdc 
probat.boc  idem  voluit  Grat.in  conilda.nu.  3 . vol.a. 
ex  fentent  la  A lex.in  conf  1 1 1 .nu.  t.  vol.7.  Paris,  in  d. 
conf  10.nu46.cum  (eq.vol.x. 

X)  Septimo  dedarida  ^ eadem  prima  limitatio, fvt 
in  caGbus  ,in  quibus  nominatio  probat  hunc  ctifed^ 
quaGpoGcGionisGliationis . ita  demum  vera  Gt,dc 
procedatiG  nominatusnihil  petar,  icd  ab  eo  petatur, 
aliislecus , (1  petat,  teite  laf.in  d.conf  io£.col.a.vol. 
4dc  HoG.dr  FcUclaci  a Grar.m  conf  6a.nu.9- vol.a. 

Odauo  dcdaratur,vc  di6bi  quaG  poflcGio  riiiario 
^nisoiia  exnominacioncthcctcxringuaturmonuo 
oominance,umcduratciuseGcclus  pnrliimpts  pro- 
bationis filiationis-ita  concludit  Bal.in  d.  1.  non  nu- 
dU,QQm.aan  i.q.in  Gn.O  de  probatio,  de  ibidem  an- 
^ Keeani  Cyn.io  y.dc  4quzftio.  idem  ceniiut  PrspOilit. 
w d.cpQ  (uas.num.17.  verficd  nunc  vlira.qui  Gidint 
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legit.idcm  prxtcrea  fcnticntcsdfat  Paris.ind.  conU. 
io.nuin.97.vol.a.licct  Barr.  moueacquslboncmiiU 
in  l.non  cpiGolis,in  z.ledt. nu.z.C.dc probat. ncclbi- 
nat  Jnquit  enim,  quomodo  poli  mortem  parns  pote- 
rit dici  GliumcOe  inquali  potlv.irioncGitationi$,‘cu 
poft  mortem  pams  nulla  amplius  Iit  tiliaiio^ Ud , ve 
diximtisBald.au  quod  durat  cGcdusprxluiT^iuus 
caufamsex  di^.i  quaG  polGulionc.  quod  optime  eo- 
pTobauit  Aicx.tn  confpo.num.^A  Icqvol.6.  pergU 
in  l.non  ignorat, C qu>  accul'  non  pofl.  quia  ctianili 
quispoG  mortem  pamsiGius  Glib  cum  quoque  vt  G- 
lium  habcrct,illicfiamobefir.hccquafi  poflcHiocau 
fara  poB  moitemucGc etiam  Mcnoch.  de  arbit.iudi. 
caul.cafSsx  num.72. 

Hepodremb declarationes  vna eu  limitatione  Gc 

25  accipicndsfunr.vt  lnMfibu8,tinquibusnominatio 
cddiiuit  nominatuni  in  quali  ponctrioncGliacionis, 
necefle  Gt  nominanonem  fada  m ad  id,  de  quo  qux* 
iitur,prob.itam fulGc concludenter: ita  nuncuparim 
rcfpondit  Grat.in  d.coni.6a.nu.;.dc  fcq.  vol.  2.  quod 
etiam  probauir  Rtmin.tn  conf  aSy.  voi.  a.  idem  pla- 
cuit Alcx.incbf.74.mini.i.vol.2.Nihil  penitus  illud 
me  permouSte,  quudbic  Gmusin  materia, inqua  de 
conicclutisagatur.  Vnde  Fel.in  c.htcta^,  num.  22.  m 

26  pnii-dcprxiump.licct  in  aliarc  egregie  dixit, t quod 
lurpiciohxrcli$,6c  lipoHitoriri  ex  lcuib.ligms,taind 
ill.i  ligna  plene  probanda  funt. 

Secundb principaliter  limita  concluGonem  locG 

27  Gbi  non  vcndic.irc.  t quando  nominatio  cflTcc  t.ida 
directead  huncciHc^um  in  mdicio,qui.i  tunc  ex  illa 
Gliadoprobjrctur,vt  ml.i.^.luhaiuis.rt  dclib  .igno. 
ita  tradidit  Abb.m  d c.pcr  tuas.nu.8.&  ibi  Dcc.num. 
J2.de  prob.vtrcferr  Ducn.rcg.j42.  in  2.  limit.  5c  pro- 
baMitParilaneonf  io.nuin.47-&  nu.t  lO.vol.i.Aira 
concludiipoGCyn.ini. non cpidolis.  coi.  xi.  C.dc 
proba.Bar.ml.i-^-ucrn  pcrcomranum,nu.?.ff.dcU- 
bcr.agnolc.  St  concordantes  de  quibus  per  Mcnoch. 
d.c.*il.S9.nu.29.inpnn.dcprob.Uidac.Cou.in4-dccr. 
in  2.par.c.8.^.3.nw.7.vcrf.pcKrunt,&  aliter  probat  it 
Goxad.inconf  t2.nuni.ii.6c  Bai.conf.i6  lib.6.  Ade 
hacfpccicconfclVionisinrclligcnda  glo.apcrra  iiid. 
c.Micbacl,de  fil.prcsbyt.  qux  vult  (impliciter nomi- 
nationem probare  filiationem , quam  ad  hoccxprcl- 
Gt  Alc.in  conf  vlt.circa  pnn.lubhocfcnluctiaintcl- 
iigSduscG  Bai  m l.ncq>  profcGio.C.dc  rcO  dum  Gm- 

28plicucrquoq.‘ipfcii}qtnt,t  ^nominatiofaiade  ali 
quo  vt  riho,f4cit  prarlumpnuc  probatione  Gliatioms 
cui  ftandu  cG, donec  probetur  contrarium:  3c  de  hoc 
vide  Alcin  cOf  jj  5. nu.j. concludentem, q>  G quis  in 
^otcUain£to  ^pellar  aliquem  Glium  (iiu  Icgmtna- 
tum^aiis  cdfcmo  ipli.dt  eius  heredi  prciudica  t,vi  ibi 
perculse  ita  c5clud)tCyn.inl-hon  nudis.in^q-pde 
pr^.R^ucns  in  calu,quo  quisdixcrir  alicui,coGtcor 
tcGlium  meu,  devolo  q*  venias  ad  hrditatem  meam 
cum  fratrib«$.idcm  tenet  Bart.in  d.lj.itcm  per  cotni- 
tium.nu.j.in  G.verfbrcuitcr,idcmprobatBal.indJ. 
non  cpiGolis,col.2.vcrlitcrtiOcafu,  C-de  prob.dic^ 
quod  li  verba  GintaGertiora,  tunceisibtur. 

Secus  vero  $ vbi  nominatio  de  aliquo  vii  Glio  cGct 
xp  fa£la extra  ludicium  incidenter,  t de  propter  ahud » 
etenim  tue  volucre  Do6^orcs  indiBinde , qubd  nihil 
prxiudiccnvt  id  aperti  faiptum  reliquit  glolU  m d.c. 
per  tuas,in  1 .glo.de  probat.idcm  dix  it  Cyu.  in  d.l.  n6 
nudis,in  3.quxGio.in  princ.C.dc  probat. quo  in  loco 
afieruit , quod  G confclfio  Gtcmiila  non  aninao  con- 
Gtcnditicd  propter  aliud, vt  G dixerim , Hli  mi  venias 
huc,  vel  vadas  illuc, qubd  tunc  nihil  proGnllt  nomi- 
nato filio, per  d.l.non  cpiftolis.C.cod.dt  l.ncqucpro- 
fcdio,Cde  telUm.de  ibid.  firmat  Bald.  vbi  coiurludic 
iotconleniondcnunciatmamnd  tadam  cum  aliquo 
mmiftcrio,non  probare;  vt  idem  inquit  in  d.lmo  epi- 
^lis,qu^  quando  verba  cmiffaluntptoptcr  aliud, 
non  (Utur eis  - Eandem  conclul.piobai Butr.incap. 

dof^i  Mafcardi,voUx^  £ ttanf 
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trSfmina.coI.z  qiii  /tl  Hy  le«  fequinirid^  Prarpof. 
in  fi. idem  corroborauit  ufconnios.col.i.  2 funda, 
vol  a.vbi ineam  derccndirlcnrcnrlam  rcnlia  verba 
prolau peraliqucm  ergaaiium  dicendo, fih  mive* 
nt  huc,vel  vadas  illuc, non  dici  illum  nominatu  con 
ftuutum  in  quali  polfcltione . Nominatio  namq;  vel 
alTcufr.atiofiIir»ad  hoc,vrc6niruatcu  inquafipoflcf* 
fioncfiliationis.nO  debet  elTcpcrfund^orja#fcd  cum 
aliqua  Iblcmniute « adeo  vr  a ppareat  fi  Aa  cO  mini* 
AcriOiVt  ille  ait, polUnnoc.ind.c.tranfmiflie.  qui  fil. 
fint  legit. quae  omnia  fer^  comprobauit,  dum  dciure 
rcfpondii  Gozad.in  conf.  1 1 nu.  1 3. 

Huius  rei  rdnem  eieffcnSnulli  tradidere,  fqafi- 
liatioi  natura  dcfcSdit,q  fota  nominatio  efficere  n6 
potrtta  fendr  Bal.in  d l.no  epifiolistin  primnot.C  de 
prob.qui referunt, & fcquunt  laf.ind.conf.  loi.in  i. 
fil  ndamcmo.vol.4.Gozad.ind. conf.  1 ^nu.  1 x.  atque 
Mcnoch.in  d.rraddcarbir.iud.cauf.cafSp.nu.77. 

Sed  tantoru  yirorCt  pace  dixerim, hxc  r6  nullopa- 
^omihi  ^batunde  vtaduerfus  hancrBncm  fentiami 
ea  ronc  permoocor.  nS  fi  Ularo  vera  eflet , vtiq;  nui 
liusclTct  ponderis,  atqjrobonsiprafiliationiscofef* 
fio.fmc  in  iudicioifiue  extra  iudiciu,q>quam  verita- 
ti icpugncttcx  iisf icilc.q  nuper  ^ nobis  in  mediu  dc- 
duda  fticre,  vnicuiq  patere p6r,  dc  Iiccrfiliaiio i na- 
tura rr.ihaioriein£,inudtn  principium, vel  ongo,  cu 
nopolfir  pleni', 5c  vere  probari, fiimitur ex  iudicijstdc 
pra  Jiimpiiomb.i  1 luperiuscxplicauimusidc  hoc  di- 
lucide voluit  Acmil.mconf-94.nu.i  i.vcrf.nbobltat 
modo  de  Ita  declarat  Bal. in  l.ncq  ^ferfiO.Cderelia. 

Probabiliorem  itaq;  putaucriin  eamelTcrationS, 

3 2 1 quia  fola  nominatio  fa^a  de  aliquo  vti  filio  magis 
communiter  iir  blandiendi  caufa  ,non  aut  iudlcSdi, 
dc  probandi  tale  filium,  vt  etiam  ipfc  Mcnoch.  con- 
lldcrat  vbifup.de  probat  Rui. in  conf.S2.fubn.4.vaf, 
item  ralisnominatio,quandoqu>s  dixit,  vol.T.ncqj 
enim  dulciore  vocabulo polfumus  aliquem  nomina 
re,quim  fub  nomine  fihj:vt  tcfponditCalhfirai.ini, 
liberorum, ffde  vcib.figii.vt5c  tum  aliquis nominac 
fimpliciteralium  mfrjtrcm.vcuramen  non cfl cms 
frater  tefte  Caflr.tn  conf.  15 1. coi. 2. in  prin.vol.  i. 

A mpliahuiufmodi  principalem  limitatione  pro - 
3 3 cedere,  t ctiamfi  ilia  nominatio  clki  fada  extra  iu- 
diciudircv-Utanu  dc  pfente nominaro, qa  probaret 
filiatio  arg  tcx.ml.ccrtc.iT.liquisablcntc.  if.  dc  con- 
fcllis.vr.^.  Paris.ind. coni. 10.11u.51.de  loo  vol.r, 

► ' Tertio iimit.,  principalcconci.non,fccdcrctqud- 

do  a patre  fuiirct  fada  nom, natio  principaliter,  dc 
i4  rP  non  incidenrer  ncc  pp  aliud  ,fqa  hoc  cafu 
cx  talinoininationc^ib.arciur-  iiario,«3c  confii tueret 
nominatum  in  quali  poiialionc  Hliationis:vt  audoc 
cft  Barr.in  l.;^fcnatus  H.item  pcoiuratiu.fF.delibec, 
agnofquem  Icquit  laf m coal.  io6.na.  i.  voU  H^ldcin 
fenfit  Paris  in  d.conf  iojiu.5  i.dc  ioo.vo).  2. ita  quo- 
que cenluir  Paul.de  Cafir.in  coni.  1*5. col.fi.  vcrl'dc 
fi  ica  cil.vol2.cui  accudit  Ruin.in  cdf.  6$.  prope  fin. 
lib.conliiniauitcj  A!cx.inconlii8i.nu.i.lib.7.idcm 
relpondit  Alc  inconf.}}  t.nu.^.qui  concludit, quod 
fiquis  in  tdlamCtoluoappdiataiiquem  filiuluum 
Jcgtri  •natum, talis  cAfelfio  praeiudicat  iplUdc  cius  he- 
redi, dc  quod  Illo  caiUcotulio patris  pbat  filiationd. 

Ss  Amplia  h.inclimirauoncinproccJcrctetiamlief- 
let f.ida no  ntnaiioincidcmcr,  przfcnreramcnno- 
mtnato,  qa  cx  illa  ^baretur  filiatioura  fcnpfit  Imol, 
inl.cx  hac.tf.de  dona  t.quem  Icqoirur  Arct.ind.c.per 
ttias.de  ibi  rd.nu.u.parcx.iaiquidam.^.  dc  proba. 

& l.nonepidolis.ibi.quafi  ad  Ibrorem.  C.  de  probat. 
Dcc.ind.c  perruas  nu7.de  proU.Go'ad.conf.ti.nu. 

1 8 vt  tradir.de  Mcnochdearbir.iud  caf.Sp.  num.82. 
cumfeq  dc  quo  cuam  fiipra  meminimus. 

Pnrob  lubl  imita  hmdi  ampliationem  ^pccdeic  rl  • 
tum,  IquaudofiUatio  allegatur  ad  validicatiaclus, 
in  quo  de  aliquo  tanquidcIiUo  iit  mentio  uiciddtcr» 
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recusautfifiliatio  deducar  principaliter  contra  pa« 
trcm,vt  fi  filius  a^vns contra  parrem  peteret  pronun- 
ciari  Ic  fihri.vcl  ran^  filius  peteret  harrediutS  abin- 
teflatOidc  lic  c3  petitionis  efie;  *'liatio:nS  tll  folano* 
minatioincidcnrcr  fa^a  nihil  ^'barct.  vraudor  cR 
Fei.ind.c.ptuas. lubnu.it.de prob.de  lafincdr.  tod. 
col.a.vcrfs.de  vlt.vol.i.de diximas liip.in  ;.ampliar. 

S7  Secundorublimita.tqn  illa  nominatio  incidfftcr 
fadfa  elfer  in  adiu  blandiendi , vt  II  quis  dicerer  benb 
veniar  filius  meus,cti.^in(iaddcrcr,  quS  \olo  faccre 
hxredc  mcum,vcl  llmiliamatn  hoc  cafu  non  4>barel 
filiarioicum  hmdi  uerba  folcamCrdiciillis.  qui  non 
/iint  fili), de  ideo  neccfTirio  no  probant,  tefie  Fel.in  d. 
c p tuas.nu.i2.vcr.tcmo  rcfiringc.de  prob.rp  placuit 
Bjrb.c6r.i4.n.i7.vol.t.de  lafincdl.ioi.coi  2.V0I.4. 

Eandem limirationcm declarabis, du  dicebamus 

3Sconfcl1i<Kiitfiuc  nominationi  principaliter  emana 
ta  ad  cficdu  filiationis  cufiitucrc  nominatu  inquafi 
polVcHioneiUiltsqualitaiiSiita  dcmulocQ  habere  ni- 
fi  comranu  probet, ita  cqfimiit  Bar.ind.l.  1 . $.  iii  per 
contrariu.ff.de  lib  agnolc.de  in  I.  i.Cquor.  bon. iir it 
dccrcucrc  Cyn  dc  Bal.de  alii  in  d.l.non  cpifiolis.de  in 
d.l.non  nudis.C.dc  prob.  hoc  idefenfere  Dcc.  in  d.c. 
ptuas.n.S.eo.ti.dc  ante  efiin  fpecic  ibi.But.nu.8.  Gu- 
licl.Bcncd.in  cRayn.in  /.par.coi.4.nu.i5.in  fidere- 
fiain.de  abunde  Prcpof.ind.c.p  ruas.nu.20.  q fil.  fint 
Icgit.idcctsctiircsrcfcn  ParifId.c6f.io.n.  44.U0I1. 

39  Quarto  liiuitabisprmcipalein  conci. fquando  pa- 
ter,dc  filius  muKcm  pro  filio,  de  patre  nominabant ; 
quia  tue  ex  huiulinodi  reciproca  nominatione  pro- 
batur tiliationra  doam  Barui  1.2.$.  t.ffde  lib-agnof. 
ficq;  tradidere  Cyn.Bar.de  Bal  de  Sal  in  I.  non  nudis. 
Cdeprob.lcquimr  Barb.in  conf  i4.num.?;.uol.5.dc 
Parifconl.  iO.nu.5  * uol.a.ubi  inquit, quod  conlUrui- 
tur  filius  in  quali  poileflionc  filiationis. 

Quintdlimita  principaliter  concl.ut  procedat  rifi, 
quoad  prziudicium  terti),  lecusquoad  prziudictum 

40  patris  nominami$;t  nam  c6tra  iplum  pix>b.atur  filia- 
tio cx  tali  nominaiionc.de  conftnuimi  filius  in  quali 
polVcllioncata  rcfpomum  cfia  Lal.inconf  lod.cofa. 
uaf  2.dcad  hoc  notabilius-uol.  i.qucm  refert,  de  fcq- 
tuc  Grat.in  conl.vliiiu444iol.  1 .de  in  coufda.  nu.  10. 
Iiol.a.dc  Nat.in  conl.47).nu.24.adfiatrg.toc.m.Crcs 
inter  aiios  acfa.de  l.i^pc.  lf.de  rc  iud.d.  rcfcti  Tiraq.in 
trad.de  mroq;  retrad.g  1. 16.$.  1 ade  retrad  Ji^a.  coi. 

41  2.  n.5«Cuius  rei  illa  pot  aficin  ratioifnam  fim nomi- 
natio pam  plurimum  potefi  afierre  prxmficium.  cu 
fitijs  alimenta  fuppeditare  cogamr.ut  uolucrc  VJp.  Sc 
cxiai  l.Cinl.i.dcptoMit.fi.dclib.  agnof  .itq; filia- 
bus doti  iubminifirarcimpcliatur:  ut  referi piitlmp. 
lufiin.  m l.ult.C.de  dor.  promil.  de  reipondte  Mania. 
l.Cin  1-qui  liberos,  fi^de  nt.nup.pofircmo  cx  Caii  si- 
titia  in  i.  imcr  cxrcra.tf.  dclib^Se  pollhu.patcr  ud  m- 
fimierc»ucl  pt^teme  tenetur  filium. fi  iccus  fecerit  ru- 
pcniriiliusteliamcnmmiutidein  lunfcOlu  tus  aper- 
t^cauit in d.fintcrcztcra.Qiiocirca nullum  unqui 
adeo  uccordem  futurum  exiftimidum  cft  » qui  ita 
ficilc,dc  lcuitcrfiiiu,(^i  non  ncnommareudic.'  qu2 
fratrcm,aut  conlobrinum, aut  alias  confanguiocuin 
cum  maius  cx  itlo.q  ex  hoc  fit  detrimattu  pailurus» 
arg.l.cum  dc  mdcbito.fi.de  prob.cum  limdi. 

42  Iduclim primblublimires,tqnagcrcturdefauore 
Icgirimiratis.qm  fi  pater  nominaret  filium, de  infiitoe 
rct  tanquam  Icgmmum.illa  nominatioquoad  legiti" 
mitatem  probaretctiain  contra  tcrtium.auth.  fiquis 
Iibcros.Cdc  natur.lib.ita  ccnliiit  lafinl.ncqi  prqfcf- 
flonu.4.Cde  tcfia.nec  id  lamii  Alb.  m 1.  no  iddteo. 
C de  iur.de  fad.ign.de  Alex.in  conf.KOk  uol.  5.^ 

Refiringchm6ifublimitationcproccderc,qn  ma 
I ier,qux  pepererat  fi  I lUm  erat  digna  tali  uiro , dc  quo 

43  filium  fufccpit:tfccu5  fi  cfiei  incrcmxrdc  uilis  condi> 
tionisAe  pater  erat  diues,dc  nobiiis^qa  tunc  non  pro- 
baretur cxtalinomiDatioocfiUacioCtqiioad  legid* 

mauoncni; 
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matton2,vt  tradidit  Bcncd.in  rcpct.cRayn.in  vcr.dc 
Vxore.n-204.de  tcda.ide  inqt  Ang.in  ^.(cd,&  aliud , 
pcfillu  (cx.inauth.quib.mod.natur.cfF.  legit- collar. 
6-dc  referendo  fcquitur  Rcbulf.dc  nomi.q.  1 . nu.6. 

'44  Secundo Aibiimita  locQ  non  haber<r[fauore liber* 
tati.v:vt(i dominus  nominaret  reruii  fuum  filiu,  mne 
efficeretur  liber, non  tifi  in  praeiudicium  nominantiSf 
verum  edam  tertijivt  colligere ell  ex.  S-  vlt.  Inftit-dc 
adopt.de  comprobauit  RcbufF.de  nominat.q.  i.nu.7. 
Suro  principaliter  limitatur  coci,  nili  nominatio 
fa^a  in  adu,qui  magis  filio,tqu3  extraneo  c6* 
ueniret,vt/inominarctiiium  diiu  inflituendohcre* 
dcmfuu,&pra:(taret  illi  alimenta, vel  in  a^u  cman- 
cipationisiVel  exheredationis,  dc  aliis  id  genus : nara 
I hoc  cafu  talis  nominatio  ,pbaiet  hliationcra : vt  not. 
Bar.inl.;.S.idcpcontrarium.fFdclib. agnoFquc  fc- 

3uiturAnt.de  Buti.in  c.Michaclidc  fil.prcsbyrAc  in 
x.trarmifTc,q  fil.nntlegit.iddrcripntPct.de  Anch. 
in  clcm.n  fummus  Pont-de  rent.excom.nc<);ccnfuit 
Paul.de  Caft.in  l.non  nudis.C.dc  prob.  quoru  fniam 
Dcc.ind.c.p  tuas.nu-7.de  prob.Ial.in  conf.ioz.volu. 
3.&cdf8i.col.i.vol.i.Parif.latdincdFio.n.  y ?.  vol. 
xGoz.in  conf.  i a.nu.  1 3-Nat.in  c5f.x}  5*nu.2.Goz.in 
cBl'.ij.n.42.Ducn.inr^  ;4z.in  i.limir.dc  Mcnoch. 
ineod.ruprarc|atocar.89.nu.78.Bar.quoq,'fcntctiam 
adiuuat  coniex-in  1 .quida cum  fil ium.$.  1 -ffidc  verb. 
obl.vbi  Paul.l.C.aitexheredationc,&  emancipatio* 
AC  ptinerc  ad  filiQ  qa  hate  lunt.que  pater folct  facere 
c6trafiliu.cundc  Bar.rcfcrrtdc  fdquic  Butr-inc.  tranl* 
mil£r.col.a.q  fil.  nnrlegir.Dcc.drqidcsctictcs  refert 
ind.c.ptuas.nu.p.in  pnn.de  prob.qnctia  cu  Batt.  c5* 
duBtin  c.pertuasifiib  nu.19.qui  ni.nntlegit.loqucos 
in  filiatione enunciatiua, in  inflitutionc,  vcl  cxhxrc* 
dadone,qu6d  przfumptione  filiationis  inducat,  plu* 
res  St  alij  cu  Bar-feofere, quos  refert  Parif.in  d.cof.  10. 
n.30.vol.z.lancdFi9i.col>2.vol.4.Goz.icdf.i2.n.i3. 

Septimo limitabisttqfi  nominatio  cfTct geminata; 
ni  tunc  probaretur  filiatiotefie  Paul.de  Caft.  in  l.no 
cpi(iolis.C.dc  prob.  vt  egregie  fenncUluA.  Paleot.  in 
fuotrad.dcnoth.&  fpur.c.zt.nu.a.&  coficmauit  ite* 
nim  Caftr.in  conf.  15 1 .Vifo  punA.in  faSio  Francifei. 
fub.nu.  s-vol.z.idS  ait  Aemil.in  conf.94.nu.9.  loqucs 
etiam  parte  abfente  idem  dicitin  cqnfeflionc  gc- 

n>inata,emanara  etiam  per  verba  enuciatiua.nu.  1 1. 
‘47  Contraria  tn  huicfhia  vf  probabilior,tncq>  enim, 
fi  es  alicui  pucrodixeritnepc,bene  viuitfiliusmcus, 
vcl  fili  mi  vade  illuc,  vt  vulgd  fieri  conCucuit , p6t  di- 
ci, 7 ex  his  probata  dica!  filiatio , vcl  quafi  pofTcirio 
filiationiSi&idS  iurisefl  de  pluribus  viabu$,quo<.i  de 
vna  vice,pea,qux  pauloantei  nqbisin  fccuda  prin- 
cipali limitatione  deduda  fuere,  fic  nuncupatiin  rn- 
ditIar.ind.conr.ioz.col.i.&  j.vec.nonobftat.  V0I4. 
.48  Oflau6 declaranda  eft,jcr  fi  nominatio,  & cofef- 
fio  in  fiipplicationcfada  fit  ipfi  Principi,  nSpe , vt  fi- 
lias,legitimaretur  ,cx  hac  polTc  ,pbari  filiatione  col- 
ligere cfi  ex  1.CU  prccum.de  ibi  Bal.C-dclib.agnol.dc 
animaduertit  idc  Parif.in  d.conf  10.nu.48 . volu.  z.dc 
obf^aucre  Alex.&  rccctioresinl.edita.Cdcedca. 
4P  Nono dcclararii&intdligi  coci,  pot.fvt  nomina- 
tio, iScconfelllo  matris  faciat  tantummt^o  aliquam 
przfumpcionemiudici,  nd  autem  quoad  probationS 
Wationisivt  placuit  JLanfi.deOria.in  trad.de  teiUb. 
nu.p8.pergl.cximlam  in  l.£cclcfta:.,fF.  dc  probat. 

QOVCLVS 10  DCCXCI, 

argvmentvm. 

Filiatio  an  probetur  per  famam  1 & commu- 
nem opinionem  Populi. 

SVMMoiRiVM.  . 

1  F Umi  tonfiituitur  in  quajipojftjjiont fitiationisptr fama, 
iXtomrnuntmopiniotum populi. 

a F*»uvtrjiiturwMruvtrMtii*lwrit4ttpfo^^^‘^ 


3 Filiatio  difficiUitJproiJtionis,&idio  ptr  cSitSluras  tim 

probatio  fumi  poUjl . 

4 Fama folajmt communis opinioTiiium tfitCaijfiUu  ti-  * 

fiitrnt  tfi  in  quafi poficjpont  flsatiotsisyix  trdifirt  onus 
probandi  contrarium  in  adtur/arium.  Contr.  nufi.  ' 

6 Fama  non probat , uifi  fimipltne . 

7 Pamainbit,qua  Jkntdifiiciiis  probationis  plene  probat.^ 

8 Fama  licet  per  Ji  filiationem  non  probet, tameniiUlis  altjs 

inditt/StCT  conie/turis  tam  optsme  probat. 

9 Fiti.uioprobaiper  fama  folaji  fumus  in  antiquis,^  illa 

Rt  inurterata  in  memoria  homissli.Sublimiia,vt  nu.  1 0, 

1 1 Filiatio  iBtffitima  pbatfi ftma,^  tSem  opinioni  populi. 

1 z Filiatio  nedumfea etiam  quacunq;alia  qualitas , vt  con- 
fanguinitas,fraternitas,ix  buiufnodi  probatur  per fa-  . 
tnam,iy  communem  opinionem  populi. 

1 3 Filiatio  non probaturper famam,  quando  corstra famam 

extat  negatio  parentum. 

14  /«/  communis  opinionis,^  fama  eejfat, quando  citra  ex- 

tat  aliqua  pracipua,tx  jingularis  prafumptio.^ 

15  Famani  probat  fihationc  quoad  pleni  praiudiciuterty. 

16  Famaprobat  filiationem  .,fieji  c6is  opinio  omnium  vici- 

norum,iy  cognnjcemium^vel  maioris  partii  populi. 

1 7 Filiatio probaturfiprobetur publica  vox,  tx  fama  ,fiu , 

quod  ab  omnibu  1 ci  cognnjccntibus  is,d!  quo  qupritury 
fuerit  habitus  pro  filio, vcluti  T ity. 

\%Tefics  fuptr  fama  filiationis  deponere  debent  etiam  non 
enterrogali  dt pcrjbnii,d  quibus  audierint , alioqui  non 
probant  communem  opinionem . 

1 9 Filiationi!  fama  debet  ejit  legitime probata,ix  teftetfuper 

eadtponeredtket  feaudiuifie  d maiori parte  populi, vel 
* vicinia,ir  dc  caufa , vnde  traxerit  originem. 

20  Filiationis  fama probari p5t  eti.tm  per  tnflfa  antiqua . 

/a  Inaro  lolct a fcnbcntibus adduci coicdura 
/xilCrd  ad  probanda  filiationem.quxcft  pcc 

1 famam,^  cocm  opinione  Populi, fex  qua  filiuscon- 
ftituit  in  quafi  poircllioncfiliationis-yttradidit  Ant. 
dc  Biut.inc.tran(mifli,qui  fil.  finr  legit,  dc  quocon- 

tex.cft  in  c.pcr  tuas,in  vcrb.c6muniter.de  proba,  que 

ficintclligitgl.in  d.c.ttalinillx.ingl.i.in  vCrb.  4 vici- 
nia-hosconlulcndofd]uitur,&  Dcc.inconf.54-J>u.>. 

& in  conf  59S.nu.6.3c  in  confzyz.nii.i.Sc  4-q^Lia  fen- 
tcntiamdbonafcribcmium  parte fuiffe  confirmatS 
proculdubio  videre  cft,vt  in  pnmis4  Bett.  incof  zd. 
nu.3.&  s.pat.z.vol.z.Barb.in  conCi4.num.34voI.J. 
Fulgof.in  conf  i37-Vifis.col.2.Alcx.  cqf  74.  per  tot. 
vol.z.dc  in  conf  z$.vol.4  & in  conf  po.in  canfa,&  li- 
te pcndcntc.nu.8.  vol. 6.  Alba. in  conf  6.nu.  ii.Parif 

in  c6f  io.n.S7.Sc  in  c6f  1 3.nu.  9.  vol.  z.  & 4 Mcnoch. 
qui  alios  addneitin  trad.de  arb.iud.cafSp.  nu.Sd. 

2 Huius  c6cl.ro  cft.tquia  fama  verfamr  circa  res  ve- 
ras,vcl  veritati  proximas.fecund.Bal.in  l.filium.col. 
fFdchis.qui  fumfui  ,vcl  alic.iur.  qucmrcfcrtAlc.de 
pra;fump.tcg.3.pra:l'ump-37-nu.io.fcd  fama  inobfcu- 
ris  magnam  praefl.it  conicdur4.c.illud  dc  pr^fumpt. 

3 Rcddituritidcaltcra'r6,tncmpc,quiah*ccft  ma- 
teria difficilisprobationis,vtfupr4dJxinius,&  ideo  p 
conicduras  probatio  p6t  fumi.vt  videre  eftexaddu- 
dispcrMcnoch.d.trad.dcarbitr.iud.cafSp.  nu.8s. 

Haeccadcconcl.tibi  amplianda  cft,yt  proccdatjSt 
fi  fola  fama»fiucc6isoj3inio  adfit . Titiu  (ciliccc  efle 
Cai)  fihum, etiam  fi  abiit  tradatus,&  nominatio.  Na 
illa  fama  conlliniit  eum  in  quafi  pofTclDonc  filiatio- 

4 nis,t&  transfert  onus  probandi  conrrarifl  i n adiicrla- 
riu.ita  cocludit  lac.Butr.in  l.quida.ff.dc  prob-  qui  fic 

* c6cmallcgat;idcm  tenet  Butt.inc.tranfmiflae.  coi.  2. 
Vcrf.quadoqjadcftfola  c6isopinio-qui  fil-  fint  legit. 
& cu  rcfcrt.&fcqf  ibid.Prxpofn.i.vcrfqnqueadcfi 
ibla  cois  opinio,  & ,pbat  Alc  in  cof  5 1 • uu.  z.  cu  ftq. 

* vcr.itSfiprobaf.vol.i.&inc6f-90.n-6.vol.6.vbi  plu- 
res  idS  sctictcs  refert, cui  accedit  Rui.in  cof.5 1 . n.  »8. 
&c6frcq.nu.z.vol.5.&Ic6f5Jtub.n.4.co.vol.5idS 

rndit  Soc  T cof  8p-n.6.vol.i.  vbi  ad  hoc  citat  lac.But. 
& Ant.dc  But.5t  y Stcofirnoauii  laf  in  l.ncq,-  ^pfclfio 
JoJipbiMaftardi,vokx,  E z inptin. 
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in  prir.C  de  tefta . hoc  itidem  voluere  Marf.  in  rabr^ 
Cdc  prob.nu.6.Biufa.inconr89.num.5.4t  6.vbictia 

• de*communiANatt.ioconf.4Jj.nu.i4.iftisaddas, 

ac  Mciioch.dearbit.iud.caurcil‘,«9.nu.  »9. 

j Vcriiin  cbtraria  huic  fnla,  t quod  folafama  no^ 
beiiir  filiatio.fbabiliorvifaeftquamplurib.vt  lal.in 
I.ncq.  piofcinoiin  prin.Cdc  teftam.  Dee.  in  coliava. 
col.;.3dfi.Fcl.in  epet  tua$.col.  s • de  ptob.  Abb.  in  c. 
ttaBfmiirat.qul  fil.fintlegit.Salic.inl.  i.  in  princ.fF.de 

tefti.Alcx.inconf.i5.nu.5.vol.4.Rui.inconr.  janu. 

• 7.voi.5.  Dee.  inconf  tai.col.  j.acdc*c6iopinionc 
attcftaturllluftr.Cajd.Alba.inlucubr.ad  Barr.  inl.J. 
eiufde  quoq;  nu.i.fFdc  tcfti.iftisadh^fit  Coua.in  epi. 

6 C.H.S.9 par.a.moiusca ratione, tquodfamanApro- 
bet.nifi  femiplenc,  fecundum  • communem  fenten- 
liam  Dofl.in  c.  i .de  appel.ac  in  c.  veniSs,  il  i . de  tcfti. 
Eiiamin  iifcquxfunt  difficilis  probationis  pete,  pi?- 
tCTca , de  tcfti.quarc , vt  ipfe  Couar.refctt,  Iccundum 

Arct.ind.c.pertua5,col.7.4tFcl.nu.is.vbi  requirere- 
tur plena  probatio . ea  fama  quis  noncoaftiiuiturin 
quali  pofleffione  filiationis . 

Iftotum  autem  opimorem  tefellit  Menoch.de  at- 

7 bit.iudic.caf.S9.nu.89.  t vbi  ait  famam  in  iis,qux  sut 
difticilisprob.rtionis  plene  probarc^lcqua  re  latcdt- 
ximusfupra  in concltiCfama. 

Sed hx fcribentiG  litesfacili tolli potcrut,  Gdicc- 
inus  priorem  fniam  tfic  demum  fcedereiqo  cum  fa. 
ma  concurrerent  alia  adminicula:  poftenorb  autem, 
qn  eflet  fola  fama:  nain  tunc  vemm  cft  non  probate: 
vt  tenet  Parif  in  alleg.cof  lanu.  s 7.V0I.1.  vbi  ad  cor- 

S rrsborandum  priorem  opinionC  inquit , 1 7 fama , li- 
cet per  fc  filiationem  n6  probet , tn  lundisaliis  indi- 
cijs.dc  comesuris  eam  optime  probat,  & profcClo,fi 
tefle  confiderenmt  Douores,  vbi  de  hm6i  fama  lo- 
quuntur fempcrillam  aliis  adminiculis,  dc  conicclu 
cis  fiilciut.vt  etiam  Fulg.in  conf  uS.col.a.qucall|K. 
pro  fua  opinione  A nt.de  Butr.in  d.c.trafmifT^,  dc  iod 
confiderauit  Couat.incpit.d.c.8.$.;.nu.9.  in  h.par.a. 
dc  Abb.in  d.cuanfmillx,qui  fii.  fint  icg.  dc  Fcl.  in  d. 
c.periuas.nu.is.atq:  Dec.in  conf.<4.nu.t. 

Primolimitailli  pofteriocdopiniondicncntiu  fa- 
mi p fc  Iblam  non  fbare  filiationi  non  proccdcrc,G 

9 teflemus  in  amiqsallaq;  eflet  inucterata  tn  memoria 
hbminu,quia  tunc  fbarcF  filiatio, fra  Sal.  in  1. 1. ff.de 
tcfta.Alex.inconfaj.nu.9.ibinifi  antiquitas,  vol.4- 
dc  in  cofpo.nu.i.dc  8. vol6.de  inconf.)  i.no.4.  vol.i. 
N-at.in  cofii;.n.6.Rui.inc6f.5a.fub  n.4.  vol.s  Soc. 
in  c6f  89.n.6.vol.i.Ccpha)uoq,in  conf.  1 57.n.  4«.  dc 
Couarin  epit.c.,8.S.i.n.9.in  fi.par.  2.  dc  antiqufi  in  f- 
pofito  dr  4c.annor.vt  refert  Alba.inconfSj.nu.  14, 

10  Secundo  rublimitabis,t  vt  vlq  eo  no  pcoccdai.qn 
falti  transferat  onus  f bandi  contrariu  in  aducrfariu. 
ita  Bcttr.confuluit  in  conf.a6.fub  nu.s.par.a.vol.a.dc 
cautu  cftab  Alcx.incdf’  i.n.;.vol.2.dc  placuit  Dcc. 
in  c6f.;a  i.nu.r.vt  diximus  fup.inampl.ad  concluf 

1 1 Primariam  conci,  nunc  primoampliabis,t  vt  pro. 
cedat  ctii  in  filiatione  ill«itima  ptoblda:  vt  ex  ma- 

,*‘gis“  cbiopinioncccccnfctRol.  IVal.inconfil.ax. 
nu.;o.vol.3.dcSoc.iun.  inconfr!7.num.7.dc8.vol.4. 
quos  etiam  tcfert,dc  fcquimr  Burf.  in  conf.pS.  nu-  s- 

Secundoloco  ampliabis,  vt  locum  habcatcoclu- 

Ia  fio,ctiam  t in  quacunijj  alia  r)ualitatc,vt  confangui- 
niiatc,fraternitaic,dc  huiufmodi , vt  iddetn  cocludit 
idem  Burf.ind.confpS.  nu.  3. 

Primo  limita  principalem  conclufiond  non  proce 
dete,  quando  cOtra  famam  extaret  negatio  patenta . 

ij  tquianinc  nihil  fama  probaret : italenfeceAbb.de 
Prxpofind.c.cranfmiftxKjui  fil.fint  legit,  atqi  Ruin. 
in  d.conf.sa.nu.6.infi.vol.5.dcCouar.incplt.c.8.S.}. 
nu.q.pat.a.  vbi  lerpondet  ad  ca.qux  fupra  diximus  rlc 
negatione  parenmm,in  concluffilia  tio  ex  natiuitarc 
in  domo  mariti , non  olficcrCifcilicct,filio  talem  ne- 
gationem.fubdit  Couar.id  procedae , G filius  ptoba- 


itt  contranumifeciit  autem  fi  nihiJ  probaret;  nl  mne 
eriamfi  extaret  fama,fi  tamen  parentes  ncgarentilli! 
efle  filium  funm  potior  eflet  ifta  negatio. 

14  Sccundodbi  limitanda  eft.fvt  viscommunicopi- 
nionis , dc  famx  ccllct,  quando  contra  extaret  aliqua  s 
prxcipua,dc  lingulacis  )«lumptio,vt  inquit  Grat.  in 
conf4;.nu.  59-  vol.  a. 

Tcttib  velim  limitcs.vtconcl.locum  nem  habeao 
I i f quo  ad  plenum  prxiudicium  tertii,  iuxta  (enteniil 
Abb.in  d.c.tranfmiflx,fub  nu.io.qui  fil.fint  leg.  qui- 
cHtam  1 contraria  ftet  fbntcntia  Butr.ibid.  dr  Ptxpofi.  > 
Itib  nu.i.vcc.quandixi;  adeft  fola  communisopinio. 
dchoc  cauonc  fiibiefig  macctix,qup  cft  diificilis  pro- 
bationis. 

Quactb  eandem  conclufionem  limitabis,  dc  decla 
id  rabis,vt  non  procedat,  t f>  fit  communisopinio  non 
partis  populi,  vel  aliqnomm  vicinorum, fcd  omnium 
vt  inquit  Butr.in  d.caranfmiflx,in  s.notab.nii.  4>qui 
fil.fint  legit.dum  inquit  probari  dcbcrc,quod  pro  ta- 
li habebatur, dc  ciiftlmabanir  ab  omnibus  vicinis,  dc 
cognofccntib.cumidc  quod  opottcacicftes  deponere 
feaudiuiflc  1 maiori  parte  populi  ,vel  viciiiix  ,tcfta- 
mr  Rimm.in  conf  ispnu.30.  vol.  1. 

Quim6dcclacesvclim,vtconclnf.itademum  ve- 
17»  fir.tfi  ,pbciutpublica  vox  dc  fama,finirp  ab  omni- 
bus cum  cognolcemib.  isaic  tpioquzrirur , fiicrii  ha- 
bitus pro  filio,vcIuti  Titii,  vt  concludit  Alex,  in  c6f. 

5 i.nu.4.vol.  i.cpicm  fequitur  Ruin.  ind.  conf  s i.nu. 
il.v0l.3Ac  in conf.fcq  lifb nu.i.co.rol.  Vtaiitdhxe 

1 8 probatio  concluda  t,  oponct  t quod  tcftcs  de  ponant 
etiam  non  internati  de  perfonis,!  quibusaudicrint, 
alioqui  non  probarent  communem  opinionem,  vt 
pbft  mullos  idem  fentientes  probat  Ruin. in  d.conf 
sx.n.7.vol.  3.  iiiificiunttamd tcftcs fingularcs in  pro- 
banda fama,  vt  ait  Alcx.in  d.conl.s  i.nu.3.vol.i.quC 
Ic^itut  Burf  in  d-conf.89.nu.  3.  Et  quod  oporteat  cX 
cflclcgiiimi  ptobatam.lati  probat  Nai.in  conf.472.  '• 

19  nu  1 s.et  plutib.feq.vbi  inter  extera  afferitif  opotte- 
rc  tcftcs  inictrogatos  deponere , fc  audiuiflcl  maiori 
parte  populi, vel  viciniq.ndccaufaivndc  tTaxeritori 
gincm.idem  voluit  Riinio.in  d.conf  xsp.nn.  to.  yol, 
a.et  contra  tcftcs  dc  fa  ma  adeft  Soc.  iiin.  i n conf  M. 
nu.  38.  vol.  a.  item  G interrogati  ccftesquid  fit  fama, 
dicameffe  id,qiiod  publici  dicitur, nrm  probat , tefte 

ao  Natt.in  d.conf 473. nu.  i s.et  fubnu.a  i.tpot  etii  pro- 
bari per  inftfa  antiqua,vc  inquit  Alexi,  in  d.conf  3 1. 
ccin  d.conf.9U.vol.6.quan^  magisfaucndotcftibAl- 
xcrit  Alc.in  conf  6.nu.  ipdaiis  clfe , quod  tcftcs  dicat, 
ic  audiuifle  publicc,palain,et  notoric  dici. 

CO^  C LVS  10  DCCXCll. 

ARGVMENTVM.  » 

Filiatio, an  per  effigie , & fimilitudinc,pbet . 

SVMMARItTM. 

I PiHut  iBt  em fpiata  tjie  prff$pnitmrnum  formam  fVtt 
aohtt . 

1 SotoUf  origifUiir  nnftxttU  fanguims , rtSpondm  txijh> 

matur. 

3 LfmtmytxfimtUtudimfiUosprobabant^iyauomoda, 

4 uAnbiopti pbos  intrr Jt perttunturfttMndXi 

5 Stmtrsm»t  T^rnofiUoUmamfttsorismrfimilhptfperf)- 

tuhtxfixb  mentita, mtiith  annis  mariti  mortfApy- 

r^s  imptramit  magna  cum  lamd* , tf  Jmpety  tncrtmfto. 

6 Marcbtpnui ^uUammimut  ob  pmtUtwUnnnJs cfpgfem  ^ 

Si^/mundum  AfaUttfiam  Arimmcnjhm  Prmci^in 
* pUumfuumtffk  dicebat, 

7 Smititudofobou/nonprouemtcxaiiOtmJSaxcogttaticm 

muUerts  teptport  concfMioms , t 

S ProconnepaanciSactuJatmdiet  coitu  aUtrumdomisfoJ^- 

mikm/tbtrum  proaardton  mu  edidit . 

p Ffliaiio  I 


s??-  Sa 


Deprobationib.-  Conci  DCCXClil.  3^ 


iKMi  prol>4tur  $x  JtmUitttdiiu,jku  /jSmx  t) 

fotift  ix  mxtii promntrtJimihtMdQ  tamf /dat  atiquMlH 
^xjMmpuoxtm  induat  quMtem^tuU  fujputona». 

T^Uxautudim  Joboht omnino  »on  tiljidtndmm. 
ti  Simiiitttdom  tmntt  nputntiotji , m nua  crtdumtxrmul- 
4A  fortuk*  poOert , 

Cog^ofnqfingrt  Jimititmdi$umydtttm^ctTitxifitauJMn- 
^t%V9iocttss  eogstJttonxmyiy  ammj  ceUrttnt » tX  tn^tnjfva^ 
moUi  pr^rimit . 

'T^TCPTPT  ^sspi^^ndifiliarionemcuic^ras» 
1 IcCtCl  iiiacriamlbletlnonnullisadhiberi; 
|l  ‘ca  cft  per  nmilimdinC.(i(ic  mauis  effigiem,  f Hrenim 
quirpiam  pncfiiminnilifuscflcfilhuicniasfbrmam» 
vel  eifigiem, habet, ira  rerponfumefii  Paril'.md.cdr. 
io.no. 59.V01. 2.tta  cenfui  t Albcr.in  J.7.  mente  > circa 
med.ff.de fiar.homi.dcinnib.C^d  ..  neexiftima- 
airBat.in  cotiTfpo.cam  profundi.po(lprin.voU.ira 
arbitratus  eft  Fulg.  in  c<m.  a xa.  quapiam  mulKr<co!. 
^.vetf  mirusreanifcftjor,  qooddc  probaflevilusetf 
J^c  .lnl.quzrc^f^.de  verb.fign.6caUqujbuscdfirinat 
Mar.SaiaRion.ifll.Galiusinu.do.  ff.  delib.de  potlhu. 
«bi  Bart.in  pRn.rrferTtra  loitientem  lac.  Bcluir.inl. 
l.C.quorbonor.muldsquoquccomprobauit  Cocal*. 
lib.2.Mitcel.mr.c.aa. 

Iftam  no(honimlcntentiam,3cpIurimircni  natu 
ealhim  indagatores  accerrimiconnrmanL  jjenitn  in 
k ea (untopimonot vc exifttmcntillam ohgim,dc cd> 
textui  fanguinisrfiderc.ncc  paruum  argumenium  ex 
caetehsanioialibiis trahunt, quzfcr^  gignentibus  It* 
milia  lurcunrur;  ncHcfiodusin  inquit,^<*<^<^^ 

^ «rricespambusedAt:  vbidecafioloquic  coniugio. 
Hzcrcif«xit,dc  Virg.tib.  4.  Aaieid-  cum  cecinit: 
SsUtm  fiqf$Amihi  MUjufttpt*  fxtftt 
%AnU.  Jm^nm  fobok$tfiqm»  mibi  puruulut  auU 
^ Lmdtrtt  xAattst , qmi  U Uatxm  on  rrftrm . 

Adqpodlexccnualiain  mcdiumadduatTiraq.de 
lcg.connQb.l.7.na.  5 2. 

g Sic  Lymimiiex  fimiiimdinc  filios  probabit . t Hi 

enim  vxores  hinrc&cs,6c  liberos  c6itcr  alunt  vfq;  ad 
annos  quinq;,deind^  lexto  anno  pueris  oTbus  cdgrc- 
gatisifimilinidinesiproru  ad  viros  coic^dCidt  vnioii 
que  limiiicradutpucruccupardti,  quSjlJcacccptu 
^filiocducat.’Vcauetoreii  6to6cus,icrm.42.exNico 
4 iaibifio(ia4cKco(iunionb.ncGarami(icitAcrhio* 
Dcs  filios  mierfc  partiunt  lih  Utiiilitudincs:  vcatt  So 
Ihc.  )oica  aiaS^uatnu Ninofilio liniametisoris 
adeo  Pcrlimilisetat , vt  qNini  primi  AfTyrioru  regis 
vxormerar,  filius  iudicarcc.£msicaq;fihi  perTonam, 
|5  & fexu  merita, tmuidsannis  p^  mariri  morte  Afly- 
131$ magna  efi  laude,  dc  impnij  incremento  impera* 
wevt  proditu  reliquere  Duxl.Sicui.  Itb.;.  dc  Fab.an- 
tiq.gcftis,luA.li.i.Sab.Ii.i.d(  ndnuilialii.quinaiam 
MatchcUnusqdammimusobljniilitudjne,dt  effigie 
Sigilmundu  Malarefi^t  Ariminense  principe  filium 
fiiu  clTc  dicebat,adcd  vt  cu  isMcd.olanum  peterer d 
loceroipfi*  FriciiwSfortia  McdKfianc.ducc(cm$n. 
ibppeccbat^io  ablcgarcturi^iicfai  Fuig.li.p:c.  it. 

Huic  iac6uatia  inia  propius  ad  ventate  accedit» 
3 iurc  oprimo^auit  Banan  d.l.GaiIusatu.  r /.dc  lib. 
& poAh.de  lailibid.nu.67.2.1eCl.  atq;  Kuin.  in  conlii. 
7 5}«num.9.vol.;.tnj Umiliiudohmoinon^uenitex 
alio,  nifi  cx  cogicauonc  mulieris  rpe  edeepnonis:  ita 
inquit  glan  Iquzret  aliquis,  dc  vcib.fig.  mult^  enim 
filios  panunt  nulli  fimilcs,nec  patri, ncc  matri,  aliqn 
patri  taniumquandoq;  matri : vt  in  ea » quz  gemmo 
paroj4l(crum  marito  limilem,  alterum  adultero  ge> 
$ ouir.f  & in  Froconnefia  anciila,  quz  emide  diei  coi* 
tu,alieiu  dominofimiie»  alterO  procuratori  cius  edi* 
dit,vt  audorcA  PJmma  tura.hi  Aor.lib.7.c  n . vt  dc  in 
Niccofijzamiod|lucidcappixe(K]uicuamarrc  can 
^»iuu(Qu  Acthiope^iMOtfcm  iplcActhiopfi 


auofimilem  gcncrauit,  veidem  ibidem  .ifTctuit  Plin. 

Sed  tolli  pofievident  hztcribcntiuin  lires,  fidicc' 
p mus  t vere  non  ,f  bari  filiatione  cx  nmilitudine.quia 
fallaxcA.de  pocmex  multis  ,pucnire,'fadtrameali- 
qualem  pAimptionem.vc  noi.  Parif.d.confixo.nu.<p. 
dcnu.io).vol.2.inducit qualecjualem  furpicionC: vc 
ex  Alc.vidcre  cA,dcpn(  rcg.  J.  pnL'  /7.  in  fin.  quem 
refeit  Icqucndo  Mcnoch.dearbirr1ud.car.89j1.to2. 
xo  t £t  quod  omnino  huic  nimhmdini  n6  fit  fidedum 
apene  docet  idem  Plin.co.l{b.7.c.  1 1.  Amiles  quidem 
alias  auo  parere,  dc  ex  geminisguoq  alrcrum  patri, 
altcru  mam>quald5fibi  fimilcsfcmpcrparCTC,  qual^ 
dam  viro,qualdi nulli, qualdifberainam  patri  mare 
iibi.  Cuius  rei  rationcshasatfeit>nam  fimilitudine, 
1 1 inquit t in  mente  reputatio  cA , dc  in  qua  credantur 
multa  fomiita  pollcre,vilus,aoditu5.  memona , hau- 
Azq  imagines lub ipfo c6ccptu, cogitatio criS  vttwA 
libet  animu  Tubito  tranfuoIas,effingerc  fimilitudine, 
autmifcereexiAimaf  ideoq  pluresinhominequdm 
incaeteris  olbus  animalibusailFcrcnrix:qni  veloci* 
i2tascocitationum,ammiq  celeritas, fdc  ingenilvaric 
tas  muiciformcsnotasimprimit:  cu  czrcrisanimdri- 
bus  immobiles  fini  animi,dc  fimiles  olbus, lmgulis4t 
in  fiu3cuiq,gcncrcl-la:c  Plinius,  ^e  refert , dc  fcquif 
Mcnochaj.caf  89  nu.98.cu  Icq.vbi  plura  dc  hoc,  fcd 
plurima  a pud  eunde  Xiraq.de  Icgib.conub  d.l.  5;  nu. 
S 2.vcil4lludaut,7  dc  fimilirudine,oim  plurib.fcq. 


QO^  C LV  S 10 
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ARGVMENTVM. 

Filiatio, an  ex  inlhtutione  probetur . 

SVMMARll^M. 

1 Nontjl  prohabtUiquodqHtitn/iituatur,vt  Jilim 

rtjk  jibui . 

2 fikuunfiuutmdH probartftfiiiu,Ji proximiores  tieftm- 

£H  fWr J spjum , atsoqui  teni  i fordiuti-  re/iit /urt. 

/ Aifut  tnduuuonu  alitum  abuilu  emanapattonu  y dr  tx- 
bxrtdMionis. 

4 T tfiutorfi mfiituitTitiu filittfnumhrie opus pro 

bft  ft  fiUmmeimttflMorstyUlioqutnon  i>alrt  injrtutto. 

5 F litatio  tx  inJUtuUont  probxtxryUat  inJlHuUo  conutnUt 

etiam  alteri,  quamjilio. 

6 Fth/  snlfttutioneduw Jiliat:ontmprobat,xxrkmetiamli- 

gsttmitattm . 

7 FtUatio  quemadmodum  probatur  ex  snjlifutiont fic  etiam 

probatur  ex  exbxredattone . 

8 Pslutio  probatur  itiamex  lexatp.Contr.nu.g.  > 

10  Nominatto  jiliationit foFla  inbtf^ato  aUmi.dtaturfalia 
incidatur, non  prtncipahttrpuqut  coHs litui  t nomina  - 
tum  in  quaji ^tjftjjione  filiationis. 

A I ir^iff  1 r dc^noArisilla  filincionem 
X\QCJUClvUl  probandi conicdura,qiue 
colligitorex inAiiudone  .^Icriq  cnimineani deue* 
mut  miam , vt  per  huiurmodi  a^m  dicatur  quis  ac- 

1 ccptusvtifilius,tcfcniinndcAprobabile,  q^quisin* 
Amiatur  vt  filius,ni  fi  veri  fit  filiusarg.l.quidam  cum 
filium.ff.de  veib.obl.fic  fentire  vf  Bar.in  1 . t lulia. 

nu./.ff.dclib.agnoficui  acccditAnt.de  Bucr  inc.traf** 
mt0z,qui  fii.lint  legi.ira  cAcludit  aliund^  Aemilius, 
in  conl.97.nu.i  ?.dc  plu.fcq.nec  ab  hac dirceficrcopt 
n100cG0zad.inc0nfi12.0u.23.de  conf.fcq.  Kuin.  in 
confii6.nu.6.voI.  i.dc  in  conf.v  / nu.d.vbi  idgfcmicn 
tesre^,vol.  ^.iddrcnfii  aperte  Soc.lai.in  conf.  89. 
nu.4.vol.i.Gulicl.Bcncd.in  c.Rayn-in  f.par.in  vetb. 
q filiu  cx  eo  lulcipics,n.  1 /.dctcA.Grar.in  c6fi  90.  nu. 
6.vol.2.idC  Kuin.in  cdfi  io9.n.  3 8.vo(.  3 .lafi  in  I.  neq; 
^f<ririo.nu../.vcrr.inucnitamcn.C.dcrcAa.acq3  idem 
Kui.in  cdfid/.nu.  1 • voLa.  Soc.  idfi  in  confid;  .m  prin. 
vol-  3 • fic  po  Aremo  ce  Axii  Ancfi.in  col‘.  2x5  nu.  3. in  fi . 

Sed  hzcconcl.anceps,  dc  cdtroueira  reddi  vf  per 
Contcx.inlfi  patcrcuus.CdchaciUnAir.de  pcc  illud: 
iofipbiMffiarditifolyi,  £ / rcfpoodit 


.-JO‘ 


-dby 


r 


lofephiMafcardi 


rcfponditNatt.!nc5/l4i'.vbi  contra  Crau-cScluditi 
a tquod  fi  proximiores  defun(!2i  agant  contra  hunc,  vt 
filium  inftitutum  , tamen  is  debet  probare  fc  filium , 
alloqui  tenet  hircditatJ  reftirucre,  & id  voluit  Abb. 
in  e P tuas, de  probat-dc  g>  ifieadusinfiitutioins  alie- 
I _3  nus  ntfab  ailu  emancipationis,  & ab  aduexhsercda- 
tionisprobarSoci.ind.cof.  Sp.nu^vol.i.ea ronc.ga 
ille  adusaique  conuenit  exiraneo.ficut  filio, l.cxtra- 
neum,&  ptotu.C.dc  hir.infi.ncc  de  hoc  adu  loqui- 
tur fiar.ind.l.i.S.item  pconrrarium.fi.de  lib.-agnof'. 
Id  ptxtcrea confirmaturex  eo, quod  tradidit  lal.uil. 
errore, in  fi.C.dc  rcllam.vbi  ait,  g>  fi  reflator  infiituat 

4 Titium  filium  fufi  harrcdcin,fopus  fit, quod  is  probet 
/ fe  filium  eiusrcflatoris,  alioqui  no  valeret  infiiiurio. 

Hinc  rcfpondit  Bal.in  conf  i So.mottuo  filio.num.z. 
vol.i.inftitutionemfadam  pauum  dcaltquo,  vt  nc- 
potcruoexfilioaon'probarccmn  cfictalcm.  .. 

A priori  tn  rcntciuia  non  clTc  recedendu  cxillima- 
rcm:pr*rcnim  fi  filius  infhtucretur  in  legitima:  nam 
h®c  Lnftiturio  nulli  alij  c6ucnir,qua  filio,  & rcucra  fi 
rcmorisxxrboru  ambagibus,  & arcuitionibusre  pca 
nitusintueri  veliinus^vidcbimus huic liila:  acccdcn»- 

5 dumefie-tNa  licet inftituiioconucniat  er  alteri  quS 
filio,tnquia  pater infinuendo aliquem  vei  filiu  non 
roliimnominateutn  fijiu,lcd  et,  vt  filium  ipliinura- 
dat,&  accipit, iccirco  ex  infiiiutioncfiliacio,pbabit, 
quod  ex  eo  latis  confiar,nani  fi  non  eflet  filius , inlli- 
tiitio  irrita  fieicr,vr  saxit  linp.<jordi3nus,in  d.l.li  pa- 
tcr,5cfciiicrcImp.Diocl.Sc  Maxim. ml.nccapud.  C. 
de  hcr.infl  Infiituititritaq;  filiusquia  lilius,5c  irada- 
tur  vti  filius,  & deinceps  probatur  filiatio. iicc  illud, 
quod  ex  .idiicrfo  obijeiebatur  vlla  ex  parte  cond.no- 
flr5  labefadare  vidctungi  1'alicct  adus  illccois  fit, et 
extraneo perindeae  (ilio  na  fiex  hocillud  fieret,  c6- 
lequereturCsquod  en  percipere  dilliibutioncs  quo- 
tidian-is  eoe  fit,tam  Capellano.quam  Canonico,  if- 
que  eas  percipiendo,vtCanonicus,non  confli  tueret 
in  qnafi  ponfcfrioncCanonicaius.'  q>quam  i veritate 
alienum  fir.cgrcgic piobat  fumm-Tont.Inno.in  c.cx 
parte,dcrcfl.  fpol.  cuius  axioma  tanquam  lubtile  re- 
fert. A fcfluinir  Bal.in  l.non  cpdlolis-nu.s.ver.  qiixro 
anilla  poirefiioin  corporaliu.C.dc^pb.fichac  Inlain 
coiToborauit  Bcrt.in  coni.  i6.nn.  i . vol- j.i.pat.  cande 
cxfentcnti.i  Arct.pr*ccprorisfuiinc.ptuas,dcprob. 
cor,firmauit,^c  .Soc.fcn.in  d.col.Sy.nu  +vol.  i.  idem 
fentire  villis  cll  Rnin.in  locis  fiipcnus  a nobis  relatis, 
ide  volnir  apmc  Bal.in  c.cx  trantmifij.nu.4  vcr.vlc. 
gl.dicinde  rell.fpol.&  in  d.cpertu.i$.n.s.cui  adhxret 
Nar  in  conf.z  1 5.  nu.  1 .fic  etiam  dode  leniit  cora  inc, 
dum  adhuc  Placentia  Vicarii  gcncr.ilis  munere  fun- 
ge; er  in  vtroqjiurc  .apprime  vcrlatusD-NicolausSu- 
pr.iniisPiaccn.rubtiiiirimust.ii)(.iriim  patronus. 

6 Qiiincriamhuicopimonitihtribuo,  tvtiatiusca 

piopagare  non  vercar.nain  huiminodi  inllitutio  ne- 
dum filiationem  orobat , vetum  etiam  IcgitimicacS , 
vt  fic  loquarita  rcfponlum  efii  B.um.ind.conl',i09. 
nu.)  8.V0I.  ).quodi&  illud  adiuuctmain  appellatione 
filiorum  intclligiturdc  legitimo, Se  naturaiiiira  rndit 
VIp.inl.ex  fado.S.fiqsrogatus.ff.adTrcb.idi  vFs4- 
fifTcScxubl.inl  Lucius Titius.S  Dam5.ff.de  Icg.a.Sc 
prxilantiiriini  vir  ingemi  Papio.inl.cum  paier.Si.vo- 
lo.ff.co.de  Icg.a.illis conlcnticns  cfl  gl.in  de.  1.  & ibi 
Card.q  9.de  bapiifm.Sc  in  ibi  Geminta.  de  Hat. 

lib.S.dc  quo  nos  etiam  infra  in  c6cl.  filiuslcgiiiiniff. 

Amplia  pra-terc^  conci,  vrqucmadmodu  ex  inlH- 

7 turione  ,pbar  filiatio  fic,tctiScxharredattonc,cicnim 
adiis  nulli  prasterquam  filio  conucnirc  potclbvt  do- 
cuit Bar.in  d.l.qnida  eu  filium,in ptin.in  verb.  exhx- 
redauit.ff.de  vcrbobl.cui  accedit  Ruin.ind.con(i5 
nu.7.yol.j.idcrcfponditSoc.in  d.cof.89  nu.4.vo|.  i,. 

« Amplia  pofiremcHfvt eiidcx  Icgatoprobctfilia- 
tio,tcflc  codS  Soc.in  d.conf.89.nu.4.vol.  i .hoc  idem 
prcfbauit  Alc.Lo  coafiviuioquens  ia  legato  fado  ali*. 


cui  tanquam  filio  fuo  n.imrali  ,qiiod  pcrhuca^lfltti-» 
dicatur  illccollitutusin  quali  polscfiionc  filiationis. 
Sedeontra  hoc  aperte  leniit  Psxpaf.  in  c.  per  tuas. 

9 nu.  1 9.  qui  fil . li  nr  lesur-t  dicens  quod  (1  quis  icgandttr 
diccrct,lcgotibi  filio  meu  ,ex  hoc  no  induceret  piae*' 
iiimpcio  fniationis.idem  rclpoodit  Ruiiv-in  confiS). 
fub  nu.  5 .&  Icq.Sc  nu.  i a.  vol.  z.  loquens  in  Icgatodli* 
cuiytifilioruolcgicimOiSe  naturali  fado  petenti  le^ 
logatumica  ratione,  f quia  nominatio  filiauonisfada 
in  Icgatoalicuiidiciturfadainciddcr  non  principa- 
litciaieqiconlluutt  nomi  natum  in  quali  poircifioac 
filiaiionisd^am  inquit, ill  a verba , lego  centum  filio 
mcoicx primi  gratia  dcmdflracionis , vt  in  pulouaut . 
legauri)  darius  exprimatur  dcmonflratio. 

C 0^  C L V S l O DCCXCiy. 

ARfiVMENTVM. 

Filiatio  an  probetur  per  fententiam  lataip 
inter  patrem,  & filium  fuper  caufafiiia^ 
tioiiis  etiam  quoad  alios.  " 

S  V M M 4 R I V M. 

I Filiatio  probatur  per  ftntentiam  latam  mter  patrem , if 
filium  fuper  eaufa  filiationi  i , etiam  quoad  alios. 
z Sen titia  Itgitimationis lataimerpatremfiT fiUtempram^ 
dseat  t.mtummodo  patrt,non  autem  alift, 

J Sententia  lata  fisper  alimentis prffiddisfionec  qua/lio  fS’ 
liat  ionss  pendet, non  praiudseat  in  quafliont filiationi». 

4 Filiatio  probatur  ex  itbro,in  quo  pater  firtpjh  manu  pro- 

pria diem  natalis  filiorum  fuorutn. 

5 Ltber patris  in  quO  Jersptus  fit  diet  natalis  filiorttmJuorS 

conjiitust puerum inquafipojfifione filiationis yiy  iOi 
flandum  eff  donec  eontranum  probetur. 

6 Filiatio  nedum  probatur per  libros patris, fid  etiam  fi fim- 

plteia  memonalttt , ■ ■ 

7 Infcriptiofiiij  in  Isbro patris  probat  ad  bor,vtaJ/iresfilitu 

coHjiituatur  in  qua/i po fi ejfiont  filiationis, non  autertt, 

•Bt probet  veram  filiationem.  * 

8 Filiatsoprobaturfiinfcriptioniltbripatristfi fiUusiuttut 

fitexvxore  q/tim  pr afumit,quod fit  natus  ex  marita. 

9 Filius  fi pofi  longum  tempus  in  virum  emafirit, an  fi  feri- 

pturam  patris  probabitur  quod  Jit  ille  puer , de  quo  lo- 
quitur eadem  JcripturayVideremiffmr. 

I o Filiatio  probatur per  epiJioUmmiffam  Urtio,fiue  filio  fi» 

qua  nominetur  talis  pro  filio  fuo, 

I I Ftliattoprobatur per  verba  enunciatiua  inftrumetorum 

in  antiquis  etiam  contra  tertium . 

1 z In  omnibus  cafibus  in  quibus  filiatio prafumitur,  fimptr 
auditur ,qus  vult  probare  contrarium. 

Filtiltin  fnlam latam  inter  pa- 

I * **  ^‘*^*'^  irem, St  filium, tfupcrcaufafiliatio- 
nisetiam  quoad  alios  p I.  z.§.plane.vbi  Bar.  ff.de  lib. 
agnof.lic tradidne  Canonil.in  c.caufam.  il  z.  qui  fih  v 
fintlegi.Sc  fcnpfit gl.in  c.  pcn.de rciud. 
z Linuta  illud  non  procedcre,tquoad  alios  in  fentS- 
tia  Icgltim.itionis  lata  inrcr  ipliim  patrc,Sc  filinm,il* 
la  enim  tantummodo  prxiudicat  patri  non  antealij 
itaobrcruauitlnn.inc.caiilain.il  z.qurfil.  ftnt  legit, 
quem  Icquicur  lafiin  coni.  io6.colum.z.vcr.tcrtio,Sc 
.-uiliuc.volum.i.  ' 

Eandem  concl.inrelligas.vr  fi  fiiTa  lata  fit  fiipcrall 
mentis  pra;flandis,donccquxllio filiationis  pende*! , 
i fnon  ptxiudicct  inquxilionc  filiationistlecus  fi  clfet 
lata  liipci  filiationciVt  habetur  in  l.fi  quisi  liberis.^, 
fi  vel  parcns.ff.de  lib..-ignor.fic  rcfpondit  Nat-  in  cdfi 
47  ;.nu.6.vbi  idem  dicit  in  fnla  lata  fupcrpollcllionc 
bonorum,fi  fuper  filiatione  non  Iit  prouinciatuin  ,p 
■*  gl.St *communitcr feribentesin l.i.C.  quor.  bon. 
Potillima  quoq,'ccnlcturad  filiationem  proban- 
dam ili»  coiuc<^a,quseitadci  habed  ex  libro, in  quo 

pater 


/ 
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Deprobationib.’ 

fttcrfcripfit  manu  propria  <ticm  natalis  tilima  fuo> 
4 rfi » t rclmi  tali dtc  natus cd  miht  talis  filius  vocatus 
ralinomineex  me,&  vxorc  mea  Tuu,  vdconcubi* 
na.-nS  talis  fcnpniratdc  memoria  filiatione  probat.  vc 
dlaitBal.in  l.vnic.C^e  confdl.vbt  citat  gUnflit.  de 
inm.manumiir.#.vlr.«^c  Sal.mi.etiam.it.de  prob.fic 
affuit  id6  Bal.in  l.ncq;  natalcs.col.a.in  prine.  C.  de 
prob.vbi  hanctnidiptioncin  appellat  profelTionc.Sc 
3 concludmf  quod  conAituitpueru  in  quali  poUl-Hio* 
kie  Bliacionis  ladco  q>  illi  flandum  litidonec  contra- 
riumprd>euir,ac(ifuiirccc6ftllio  ciuanara  inrcnp- 
£slMrrcs>hoc  idc  tradit  idi  Baldin  c.p  tua»  cHi.5.  de 
proo.^tdc  confuiMo  placuit  Nait.in  conC  it  s.  nu.  2. 
qaampluresd  idcm  icnti6rcs  retm  Guiici.  Ecncd.ia 

c. Rayn.io  ;.par!in vallqu^  i liu  exeoiufcipienstlub 
im.  i^dc  rcfla.ad  hoc  rdpondit  Baib.m  cd(.i7.col.^ 
nu.ai.de  i‘cq. vol.  i.id(  voluit  Bai.  in  l.fi  vicinis.  C.  dc 
nop.de  Dcc4nd.c.pcr tuas.col.4.  ou.  10.&  idc  Talpllt 
Alc.in  tra^.prxTump.rcg.  t.prail.j  7.iub  nu.i  i.cOlul* 
mt  Paril‘.cdC  loaiu.ss.vol.a.ide  Alb.conliSj*  lui.  1 

6 Conci.hancampi)a»tvrnoniulum probeturp  la- 
Icsltbros  filiatio,  icd  etiam  per  fimpliaamcinona- 
l^qu^  tcAius  aducilana  potetum  v ocau:  vt  coof  Ut 
exaU4^.ab  Alb.ind.conf.li/.nu.  1/. 

I^mo  locolimita>dt  imclUgcvth^cinraipcio^* 

7 beeeaniumquoad  ad  hoc>tvi  dc  aflertus  filius  conlh- 
Olatur  in  quali polscllionc  filiationiSiiion  autem , vt 
probccAfcrain  hiiation&  vt  tradit  Sal.  m d.l.  et  quem 
lequituc  Barb  confia7.col.5.vai‘  <Sc  ex  ilbs.  vol.i. 

Secundo  limitabis,&  imclligcsproccdcrciquido 
boittlmodi  prailumptioiibniuluturalu  prsrsupiio* 
t neiurisitvt  li  talis  filius  lit  natus cx  rxotc.  na  hocca- 
iu  ius  pnrfumit>9  iit  iiauiscx  mamo,v  t i.milcs.^.  dc- 
Aindo.tf.de  aduir.vcl  naius  fie  cx  edeubina  na  tuc  it 
ius  przlUmit,  quod  flr  natus  ex  concubinatu:  vt  pro- 
batur cx  c.p  tuas,dc  prob.vnde  his  calibusdi  maritus» 
velcoacubinariuslcriplcnt  talem  meoionam  1 pro- 
batur ex  cis  tihaiio  diclt  tilij,cui  rci  latio  effi  vt  dixi, 
4|iiiainhis  concurrit  pixlumpuo  mns.ita  refpondit 
Andr.BarbA.coni.27.cxinis.coi.).vol.i. 
p Qiiidfipoftlonguaueinpustisfilmsin  virucua* 
icm,an  per  illam  Icripturaui  probabiiuriquod  (it  ille 
pucT.de  quo  loquitur  kriptura  patris  ^id  vero  re  do- 
ccbir  Bai.in  d.J.ncq,  iiaiaics.lub  nu.a.  vciii  circa  hoc 
dubit.C.de  probat. 

Filiatio  prxtcri  probaturpa  epiffolamiOam  ter- 
to tio,iiuc  taii  filicbtm  qua  nominet  caljspro  fiUo  tiio: 
iuramci^odcx  huiuiinoJi  probaiioncprctuinpri- 
oa  transferatur  onus  probandi  inaducrlanuru.iu  ce- 
ibit  Fcl.in  c.pcr  cuas.num.  1 a.dcprob.aliegac.  I.  vU.m 
prin.de  ibi  gl.lfalc  piob.idcm  aficcu  Pantin  conf.  10. 
mim.  1 6.  vol.  a.vbi  coprobat  id  audoritaic  Bal.Barr. 
Sai.Alb.  dc  Rof.  & glan  l.non  cpiUolis.Cdc  probar. 
Alcx>conf.is  2.C0I.  t.dc  a.vol.  7.Ara.dt  Dec.m  d.c.p 
tuasmii.  10.  vcrf.tcrtio , dc  ad  hoc  pertinent  qua;  tiipra 
obiauauimusinconclur.  cpiRola. 

1 1 Ad  hxc  fiiiarioprobatmtp  verba  cnunciatiua  in* 
Rrumemoru  in  aiuiquis.ee  contra  cacium:  vt  (criptu 
reliquit  Aym.Crau.de  antiq.  rcmp.in  i.pardcdione 
ampliarur.nu.ia.vcr.mcmorata  conclui.vbi  allegat 
Alcx.conL90.col.3.in  fi.vafidc  hiscit  rclponsQ.vol. 

d. dequareuosnonnuUafupcrius  attigimus  in  coci, 
ex  noiniiMtioncda  |.limic.Ahquando  veroin  hmoi 
probationeefltcmpusdo.vel  $04mnumni:vt  nuncu- 
paum  rerpoodu  Aib.c6i.8j.nu.  14.  vbi  multa  dehac 
cond.idcm  voiuitCeph.(.onCi}7.nu.44.1ib.  x.ad^ 
etiam  confuiaslaiun  conf /4-ad  mociua.nu.  7.  lib.i. 

illud  vctqinhacprobandz  filiationis  materia  di- 
ligemer  obiouandum  eii.dc  diligenter  attendedum» 
lavtinomaibuscaiibus.tin  quibusfiliaooprcluinic» 
rcmpe^audiactir.quis  volens  probare  coturariuuncu 
icmperdcbeat  cilclocus  ven  rati  in  his»  quae  non  poi- 
^onBduci>oili  abipfa  nacuiaU  veuutcivtdiciiFcli* 


in  c.p£rruas,dcprob.verf.qUintonora,  vHrcfVf'  lau- 
dat Bal.in  l.ncq;  profdTia.C.dcrcffa^^cr  tex.in  1.  vir. 
in  fi.tf.de  prob.ad  quod  adeunduscrir  in  conf.  ap.nu.. 
8 1 .cum  fcq.  vbi  multa  femt  digna  tradit.vol.i.  > 

CO^CL^SIO  DCCXCV. 

A R G V M E N T V M. 

Filiatio  an  probaripolTit  cx  educatione , & 
alimentis  prarfiitis  filio. 

SVMMARJVM. 

1 filiatio  commod*probari jfote/i  ex  educathne^  ix  alimtn.- 

titpraJUtii jilto  ajferto  ab  to,quttra£iabat  aUqutw  «ti 
fiUum . } 

2 f Utut prob^urejltiliius, qui  tum  tfofabat^iiitfft, ofiy la- 

batur jO"  omtMtiljimt  mitrnbat , Itcet  etiam  negaret' eU' 
JiUutjt  fuam.  . 

j Aiiui  qut  txtretri  foUt  inter  jSlios, funt  inter  cattros  ak- 
ret^oundomo, 

4 FtUui  non  probatur  alentis  eum  ex  Jbiii  alimentis, vel  ali* 
mtntssrumprajlMtone,nifiaUud  addatur,  • 

; AUmila prafian  po/iunt gratta pietatst,velex alia  quam 
JiiiaUQHts  (aufa. 

6 Ftitatio  ex  abmentis probatur^quamdo  vnd  cum  ipjis  con^ 

currunt  alta  Jiisattonti  eonte^hera.  . 

7 Fsisus  natus  ex  aliqua  mulsrre,ad  quam  patrt  cUJe^inut 

patebat  aditns^ntc  tam  palatn  nomtnare  audebat, Jr^* 
Uui  ilutts  patr Si  Ji probatum Jit  patrem  tpfuw  educajfe.. 

8 FtUattomagss  prafumstur  ex  alimentis , educatustUf 

quam  ex  tOyquod  quii  nominetur  Jiliut.  « 

p Tslpmtnatto in  jUum^jUsumipfumdiiucidt declarat,  iy\ 
: demonfirat . 

filiationis-peobidx  ratio- 
1 viLll  D^nobis  imundc  fuggeric 

Paul.Calh.incoCij  t.nu./.vcr.dt  ifhtduaci.ire.  vol. 

1 l.quoinloco  egregio f filiationem  commode  polTe 
ptobairex  cducatione.de  alimentis  prtcUitis  filio  al- 
lecto ab  co,qui  ttaUabac  aliqum  vti  filium  domi  il- 
luQi  retinendo, incumq  alta  faciendo,  qux  parentes, 
erga  iuosfihosagcrcconfucucruntsarg.l.quidacuin 
fiiium.tl.do  vctb.obl.lic  colligiudc.Bal.in  1.  no  igno- 
rat. nu.4.C.de  lis , qui  accuf . non  pol.ide  inomm  Prz- 
pof.in  C4raiUiniHa:,fiib  nu  g.qiu  lil.lint  iegit  du  con- 

2 ciudit,que  alterius  probari  filiu.tqmcum  voc.tbatfi- 
I16  oTcuUbamrA  amannlllmc  luimcbat  licecCr  nc- 
garcteumfiliumiuum.inhanc  quoqutidic  Iducn- 
tiain  Dcc.in  conf.«4.nu.i.idq;  pcoLuuit  Goz.  in  c5f. 

I a.nu.aa.vcii.9.iii  prin.de  in  coni,  f ;.mi.  i ?.  m 2.  fun* 
da  tnen.de  amc  cum  huius  etiam  mcimnit  Bal . in  c.^ 
tuas.vcrl.lcd  modo  qimitur,q  funi  illi  adus.de  pro. 
bai.vbi  c6dudit.qu6d  adus,  qui  exerceri  folent  cic-. 

i ca  filmmtfiinr  inter  cccctos>aicre  ipfuin  in  domo»pct 
cStcxr.ind.l.quidamcum  filium, in  princ.tf.de  verb. 
obl  hocqi  fcquiturNat.m  cdf.i  J3.C0I.2.  dc  compro- 
bat Gulicl.  Bonedin  c.Raynutius,in  jparr.  in  verb. 
qua;  filium  ex  eo  fu/cipicnsifiib  nu.  1 4-de  tefia.ad  idS 
conluluiiParifin  conf  lo.nu.di.vol.a.fic  quoq;  cen- 
iuic  Maria.$oc.in  conf  8d.nu.4i . vol.a. 

Sed  nihil  valuerunt  penes  Antonium  Burrium  in 
haercifh  concordes  Id-ibcniiu  confenliis . Ilhs  enim 
pro  nihilohabitis intrepide  comratium  fcnfitind.c. 

4 ttanlmiflx,  in  i.nocab.  qui  fil.finr legic.inquicast  cx 
iblis  alimentis . vcl  aliinemorum  prxfiarionc  non 
pirobari,quodaIimsfucritfiliusakntis,nifiaImd  ad- 
datur,  idem  confirmat  Prxpofind.cap.  tranfmiif^ , 
in  i.notab.dc  ante  cum  ibidem  docuit  Abb.num.a . 
concludens  .aliinemorum  pizpacionem  in  donio , 
vel  extra  domum . neque  pco  hliaciunc.  neque  con- , 

* tra eandem  argucrc.6c ita* communi conlcnlu ibi- 
dem tcnuac  Podl.-. 

Idprftcrcirauonc  neccontemnidafidciiint  AU-. 
/oj^i  elMaJcardi,VQl^i,  £ 4 menta 


lofephi  MaTcardi 


^ menti  ninxjuepmnaci  pofTunrgratia pietatis»  fvcl 

s.  ex  alia»quim  /Utationis  caufa;  ita  rcfpondit  Alex,  m 
cont74-ou.i.vernfed  pofito»voLxJedioquit,pofuo, 
qu^  edet  probatum  per  tedes  Dommx  FauIUnx» 
quod  Joannci  alimd(a0cr»&  labari  fcpCet  ca  m , vcl 
rimilia;noatamepcrhocfcquitur,^uod  traclauitea 
vt  Hliamiquuemm  ulia  coaueniuiu»dc  deti  poduiu 
aliistquiin  filiisadem  ccnruit  Barb-inconni?*  voi-). 
VerCmodo  vcni^ndum>yo!.idic  arbitratus  eft,&  Pa- 
ris.in  d.cooT.ionu.  17*  voba.  tdapprobamt  quoque 
laf.tn  conf.ioa.col.p^.  verf!  fextonicitiquia  cx  co. 
vol.4-huic  Tenicnuc  fcfubrcriplit  etiam  Ruin.  in  c6* 
hl.T  1 d'ub  nu.4.voI.5.  huic  adhatrerCrat.  in  conf.  vir. 
tm*  45.  voi.  i.vbi loquitur  de  hlioDatocxUlcgitiiuo 
comi.idud  itcnim  conhmiauitin  cond6a.num.6.dc 
1 i.vol.x.idinlup^  tuetur  Rimin.  in  conltaspam-io. 

* vola.de  hancct)cicntcneiain*ommumrufiragiis  re> 
ccptamtenaturidcmPanr.mconr.iz.traaradioilU 
col.vlr  nu.z47-veriIaij menta  etiam  pneibta.vol.x. 

Vcrumifi  diligenter  attendamus»  hxnoftrocudir* 
fendones  fine vllo negotio  tolli  poterunt,  ll  intclli- 
gcmus,poilcnorivanwacorcs  lentemia;,lo<^»  quan 
do  iblum.dc  nudum  adedet  nutrimentum , Ime  edu- 
catio.tunc  profero  rc^e  Icntmntidi»  ex  hoclblono 
^obari  htiationem.  Ac  prioris  adcdasopinionisaC' 

6 cipcrcdcbcmusrt  quando  vnacumaUmenmcdcur* 
rcrenc  a liat  hliationii  conieAurx.vt  tn  ea  hypoihcG» 
Itipcr  qua  confuluit  Paris  in  d.conr.  lo.vol.a.excmplt 
gratia, quando  patcrtalcm  hlluaddiucrrasoras  traf- 
mineret»  dc  addiuala  duitarum  Gymnaiia , dc  fem* 
per  id  nummoram  fuomm  crogatimc  pratftiterit,  5c 
aluerit, dc  quod  huiulinodi  educatiodiii  fueritpr^fti 
ta»dc  tanquam  hIio:nare  tunc  probat  liliarionemi  vc 
icrpondii  Faris.in  d.  coof.10.nu.102.  dc  cauit  Gozad. 
in  d.cbf.t  f.no.}j.vcrCa.pra:£ati  tedes»  dc  iiuiiit  Prob. 
ind.c.n-anfmiAsrfub  nu.px^ui  fil.nnricgic. 

Hisita  breuiiter explicatis,  nunc  poftaiorem velim 
limite  quodam  conlcnbasi^tcntiam,vt  locum  non 
habeat, quadotaJ is  lilius natus ciTcc  cx  non  vera  vxo< 

7 rciiiec  ex  concubina,  fled  cx  aliqua  alia  muliere»  ad 
qdam  patri  clandeibnus  patebat  aditus»  nec  eam  pa- 
lam nominare  audebat,  etenim  ii  mne probatu  hie- 
nt aOerrum  patrem  educade  ipfuin  hliu , cx  hoc  vei  - 
que  probabitur iilum  eOcibum  hljum»vtrefpdrutn 
dt  i Pctr.de  Anch.in  confza  1 Jncip.  vnde  prima  ia* 
ac.col.pcn.quem  tcfcrt»dcfequiturPc!yn.ind.c.per 
tuas , iub  nu.  1 7.verf  quarto  nota.deprobat vbi  ad  id 
adducit  Bal.io  l.vulgo.d'.dc  iUt.homin.  idem  voluit 
Gozad  in  d.conf  la  nuaa. 

Pollcrion  loco  limitabis,  dcintelliges,  vt  hliatio 

8 magisprxfumatu^cx  aiimentis»  dc  educatione » ^ cx 
co  ^nominetur. llms,ipfa enim  educatio atqi  nutri 
menta  coniun^iora  funr  naturali  chamari , dc  hida 
proximiora  funt4vcrba,vcaitDcc.io  d.conr.54.nu« 

. a.Cui  rci,  dc  liiud  faucr,  quod  pater  teocmr  alimenta 
fiippeditare  6liofuo,cuiufaiodi  hictit,cxc  cu  habe- 
tetiin  ti.de  eo,quidux.inmamm.vtartcil2mr  Maria. 
Soc.ind.conr.S6.nu.4i.voi.2.£govero,  ningenue» 

ioitio  proferam , cxiliimo  ahmdorum  iuppedha* 
tioac  n magis  ambigui » dc  ancipitcm  viden  ad  pro* 

p DJiida  hlutioncm>qu^m ipfa  nomioaiio Gt.tNomi 
natio  nipe  lilium  ipiumdiluadedcclaxat , dt  dem6* 
Arat. Educatio  veru n6 magis  filtuiquim  extraneum 
indicat»cui  potuit  pRare  pietaus  citvd  alu  dc  ci , vt 
cucnii  in  fcrms,qui  domi  retinentur, dc  cdcigir  In  Cy- 
roObytisPafXfdcMandancsiitix  Alhagis  Regia 
Alio-  qui  cxpoiitum  bpaco  M ithridatis  rcgil  bubulci 
vxor  aluit,  ^ucauir,  dc  vri  hlioahmetalubinifuftra- 
uit.£r  in  Romulo»dc  Remo  cucnit  quosin  Xyhcnm 
expolitos  Acca  Iautifiacuiuidapaltorisvxor,bcni- 
gne  tanquam  Hhos  nutciuir  non  enim  hi,  tnuhique 
alij  ab  extraneis ccu  Aii)  aliti , dccducati^continuo 
eocum  hili  tudicau  iime. 


C OT^C  LVS  10  DCCJCCn. 

ARGVMENTVM. 

Filiationem, an  probent  multatconiedursi 
&prxfumpiioncs  fimul  iundar . 

^ SVMMARIVM. 

1 ftUatioprobatMrpertonitiiurdSt^pr^fur»ptsonttJbamt 

tunaaf.Ccmra.mtm^  :<<; 

facimntpknMmprebationfm  mtUU 

(urnai^t 

Q^ooh  pfJuHtJv^nU/nultaiuuant.  ibi. 

2 ^IipmiMMiQ^tT*£iAtu\pliAtiontiHprobsnt.  >i. 

; } *jidprobandum fUMtiormn  ttiam  sdmUtrtru/Atk^pn» 

. iiarepaxrtm  aJuittnm  domi  eum  aluifi  > nommsje  Ji. 

. luiinuijfu  pr^jtrumjiateeda» fAinavidltU. 

5 f iUiUio  non  probatur  tx  nomtfuuiont  ineUtnttr  fa&g^ 

. txuiltbuidtaudttuyi^cubaiithiout . ; 

Ttjitdt nominatione^ edtuaticnt/aptatiyk^mmimt  ) 

uon  probant phaiumemt  ibi, 

d tjdMcmUm piui mbtltn btliisit,vtlmciuiUb,ntgo$ut 

batt  de  quo  nonprtm  tauferreieum  grmtbm^t.u.:, 

‘'^^^^”s*"C€tnutiIis>fcd egregia, deftui  r 
X ^ w i * ^uoU  cft  lUa  Dororum  difputario»  qua 
folce  ambigi, an  vbi  coniedurx,dc  prxfumpeion« , q 
ad  probandam  f.liarioncm  conducunt»  linguhenoa 
fuihemnt .ialtem  ii  mulca  iimul  coniuneantur»  hlia- 
tionc  probare  poilint.  In  hacquzlhone  fuit  vnafcii* 

1 bennit  fnia, qua  tradidere  tKasprzfumprionesiimsi  *- 
iundas  vttq;  probare  Aliationd.Huiuslenrentiar 
fcvideoAccurf  in  l.a.in  prin.fF.dcexcufmr.vbiaini- 
rtt  duas  prxfumptioncsfaccre  plcnd  probarionE  ioiv 
dascu  aliis  inditiis.nit  vt  ibi  dicit  Accurf.in  voib.le* 
gitinns.Q^  n6  proiiinc  lingula, multa  iiroani,Ac  qft 
cocurrit  tradatus,dc  fama,  cx  hisfiliarione  pmbart» 
ihdii  Nat.in  c6L»  j$.nu.  j.  dc  efl  concurrit inAimrio» 
nommatio,dc  le^cimario,confuluir  Gozad.  inconC 

1 2.0.23. dc  in  cdl.  I ; .n.5  |.vt  dc  placuit  Dida.  ih  rif.de  : 
^6f  in  2.par.c.8.b.3.n.7.in  prin.lic  cAfidcrar.dc  BorC 

2 io  cdf.88.^7.in  A.  t dc  in  edeurfu  nominaHonts»  dc 
trac^.nadidicgl.inc.pertuas,in  <.gl-dc  ibid.But.nuA* 
deprobatq;  Pr^pof.in  c per  tuas.i7u.9.qui  Al.Antleg. 
dc  idE  Butr.in  ctrai'miAW»nu.io.col.  1 .in  A.  verf.  dico 
cpiodqn  conaimt  ,co4it.  hanc  eande  panem  tuetur 
Paris.in  conf.io.nu-dt.vol.i.qua  etiam  probat  Barb. 
iQConf.27.col.  3.nu.2s . dc  plurdcq.vol.  1 . quod  latius 
conArmac  Anch.incdf.225.  nu.3.  in  A.  dc  feq  diccns 

1 t^<lp<'obanda  AliarionSccia  adultetinafatisclfepro 
barc,patrdadulcerini  domi  cumalmnc  oominafle  A- 
iium,dciniUcQiire,ptxfcrrim  fi  accedat  fama  vicini^. 

Non  tamen  ddunt  plurimj,  qui  b contraria  rietere 

4 fcnicmujt  ctcnim  in  eahypothefi,  fuperqua  conliU 
tu  cA  b Ruin.tn  conf.5  2.nu.4.dc  feq.vol.5.  tria  cocur* 
rcbanr,fciliccc,nominario  incidEter  facia  de  Aliatio-  . 
nc»cducauo  indomo  nominanris,dc  trahario » dc  ta- 
men in  ea  manAt  opinione, AiiationE,  aut  qua  A pqf* 
icifionEnon  poilcdici  l^ume  probata,  pmer^in 
eiurdcmconi.d2.vol.2.concunebaticidE  nominatio 

$ inddemer  fada,tcAcsdc  auditu, dc  cohabitatio ; fdc 
conduditex  his  Ahaiioncm  non  fuilTe  probarii,quto 
ct  in  Rimin.thcmat c,in  confiSp.  vol.  x.  aderantte* 
ite  dc  nominatione, dc  educatione » fama  ,&  legio* 
mitatc:dc  colligitnon  probariadem  cenAt  ]af.ia  cdf. 
io2.vol.4.vbic6cune^ncnominatioincidcmcr£i* 
Ela.dccducarioindomopermultosa^s,  Ac  qiioq; 
fcnAiTe  vf  NaLincdll473.  vbi  adaat  confdTio  vfiUis 
pareas, dc  fama.ln  hac  re  fit  Icnrienda  nO  facili  ds  ' 

xerim,  fcd  pcudEmaduocati  c6A1k>  reliquerim  ,0  re 
diligentius  infpcda,pmdentu  exiliis  acquiefcEs,inc 
vUo  negotio  ua  toui  qu^  pas  loanibus  habebit»  cx* 

pUcaic 
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« «Jiicarepotenct  Amonioi  Pi)vdligiisin/i(lt:s.q«iiii 
iiilt  vd  m bccilliki  vel  in  ciailib.  nc^tiis  acebat » <ie 
qtionon  priusconlcrrercOsrauib.  vifii*diccnsi  Ac- 
qiuuscAtVC^o  tot  caliumquc  amicorum  con(ilium 
Icquar  qui  vcioti  talcfqae  amici  mei  vniui  (cquan< 
tur  vohtmarrrn  muitum  abhoruisi  quorundiinge- 
AKKqui  coarulto  pilcoruodicum;  vo6  rcduloc6ruli> 
BSifcd  altud  mibi  fuadet  pileum  meum  i vt  icnptiun 
reliquit  lui  i u»  Capiiob 

Cone  LFs  10  Dccxcyji. 

A R G.XTM  E N T V M. 

Q30  pzdo  articuli  fine  concipiendifaper  p- 
batioae  filiationis. 

SVMMARirM. 

1 A4 filiathnim'frohdndjm  duo  dthft  /brm.iri  drfkuU  ah 
sdmoeaht.vnMmdt  proprkUh  altarum  da 

tamtausm  ofnniomfiUsttonit,m  ^U9  ponatur,  quod  ta  ■ 
bt fuerit  tn  auajtpopjjiont fiUaXiorm^  JiUoUlit 

biatataryfriudteshutmr. 

% Vdddbonti^majtpofeJfhtramfeHonmfrcbandinntt*' 
fimmxnadfmfannm, 

3 Suf^bationeeMrtfaduoeatif<uiiitfmartkulot,et9uos» 

4 InpreAattom fiUatitmis  vffut  artitmlus  non  probatur, 

fattt  tfi  abm  probatur. 

5 fAtahdnt probuts  non  baintur  proh-rtum  talem  ejk  jUtfi 

kgitimmm  Jidkpttmatio  (7 fiUuttoff^ran  debet , ^ 
vtremqmteomftare. 

6 Ad proi/andd^liatiomm  Ufitt  tm,  wl  etid duo  fatie  funi. 

^ Tt^eifi^erfibatione probanda  d^nentet  debent  e^eon 

ttmt.  Contrarium  nu.%. 

p Utaprobationem fiUatioms admrtttmtur  te/let  a^urn . tf 
eifangmiaei  iUme^uiafimnrjibut  abeumijmuUtnt, 
iy  tmpmbtrof.  Contrarmmnu.io- 
1 r Te^t  tabenttt  affeCitonem  ad  eSm  non  femt  idomi  tedet. ' 
j a Pamptry  ir  xnltt  etmdttiomt  non  e/l  idovtut  t$/ht  ad  pro- 
bandum ^bationem,ntf  ageretur  de  tradUtu^iX  nomi- 
nationepluuumitoe€eAta.<y  alata. 

I y Pebstto  eenelnditur  per  teiittfi  dieaut.^  vidarint  taks ^ 

pro  taUbui  imutei  tabere , ix  tenere,  dTqntd pro  tahbus 
temebantnTyiy putabantur  a xneimt,  atque  notn. 

14  Teftet  fitper  jUtattone  interrogati  deponere  debent  de  aPb 
but,quibut fiUatio  probatur. 

X S Tefitfuperjibattonefidtxtritrquod  videfiitakmmatfe 
'grauidam  a tali^peperifte jiUum,qta  e ii  taUs^ateo- 
nem  probat . 

j6Fibattonem  probabit  trflii  .Ji  rattonemfui  didh  afierens, 
dkat fe  Titium  Cap fibum  tfiefcirt,quod  wtnut Jit. 

17  Filiationem  probabit  tefiu,JidepouhafurHtrit,  ft  pro  ter 
tojeirtbune  illiui  ejie fbumdicet certo  tdfiirt  nbpqj^. 
\%Tejbi fuper  capituln pUationitJt  deponat  de  auditu  beet 
pbne  non probet, tran^rt  tamen  onmprobandi  in  par 
temadutrfam.  Contrartumnn.i^. 

20  T^s fuper  fibatione  deponentes  de  auditu  debent  efteper 
Jbna^auet. 

II  TiJltijkptr filiatione  eonclsiditJtdepOHttperverbmm  ere 

da.  Contf artum nu.xz. 

13  Tejhmouiumertdutitatisnon  infringitur  Jttefht  bona 
' rationem  reddidertt  concludentem fibattoAem. 
X^Tefsifuper commum opinioueeiu^  eredentit  Titiu^ie 
filium  Stmprtm^ /aut  efi,  quod  dicat  ipfum fibum  uut 
toheridr  putan  eomnmratbrabomnt^i. 

25  T^tt fuper fiiuuone/idtxtrit , quod  vidtt , quod  TUiut 
erat fibmt  Martini,  nonpbobat. 

^6  rrtfri  depemnUi fuper  quajipi^ufiiom  fibatioms,gum^ 

do  capstulatuM  efi  de  vera  fibauone,  non  probant. 
ilTefhtJuper  fibattone  fi  ditant  aUguemtanquampUum 
fibjienommatum,  ^traiiatumpenlbedvnbutanq, 
y>fbrmm>nju^ujibme,fidvuj^ 


Pi  li^rir\nic  probande c6ic^rashuci*rqi 
X llidllv/l  1 10  tradidilTcnobjsInpscna iit U 
tis.harum  materiam  rc^oordine  illud  cxdpir.  Qtio 
padiofcilicct  articuli  fintconcipifidi  ruperciuldcm 
liliationisprobar>onc.Q^ioctr<.ai  vt  id  brcaucrcxpc  f 
diamiBar.ini.  i. $.idcm  per  comrariUinu.4.  flF.de  li^« 
agnolidocuitiaduocatos  duos  debac  tonnarcarricil 
1 losadhancprobandilUunoncmttvnfi  kilicetda 
pioprietateipnusfliiationbiinqttodicacraicmncm 
peCaium  dic  dliu  Titii : alterum  vciodc  communi 
opinione  fliiationis  in  quo  ponatur,  9 ralisfucritin 
quafi  polVciTionc  fliiaiionisidc  ^ filioralishabebah 
&iudicabaCthoc  idem  cootimaauiiBart.  inl.i.S.i» 
nu.  3»lf.dc  quznto.de  io  Li.nu.  f.  C-quor4H>nor.di  in 
l.Hliu  dcBmmus,  flf.de  his>qui  ^nc  lut  vel  a!ic.iur.itt 
prxtcrca  tradidit  in  Imon  nudis,C.dc  prob.  Barxon* 
iulcndolcquuruscil  Alex,  in  cof 5 r.  yifo  & dilcuUb 
procc(Tu,na.z.vol.  I .cui  accedit  Barb.  in  conii  >4.nu. 
36.voi.r.cidcadhx(it  Bcrrr.incof.zd.  nu.5.iaz.!par> 
vol.  t.cuiq;rcrabrcnptit  Marii.  ad  quaillio- 

ncm.nu.M4f.dcqiizlr.a(qucl>ec.inc.pcrmas.(m.p. 
dcprob.it  kui.inconf5).nu.4*vol.$. 

Vctumui  A]ex.md.conli)i.nu.2.vol.r.arbitratus 
cA  laus  ede, Itvnusrm  proBeturarriculus,  hoc  clb 
1 tquali  ponclVio  lilijttoms»  coq>  luiiufmodi quali 
polUiUotranslcra  t onus  probadi  contrariu  in  aducr* 
lanii, perca quxnorara luntmd.i.non nudis, Sc  l.u5 
cpiUohs,C.dc  prob.di  q>  cx  coonincontrariu  proba* 
ditras(cxatm.iducrranu  voluir  Sal. in  d.l.nd nudis* 
in  ii.tp  Icquiimscft  «Sc  laun  I.ncqj  ^fcHio.Cdc  tclla. 
idc  leniit  confuIcndoS  >c.  in  coni.  ?9  nu.i.  \ iii  c6t 
)r9.nu.6,vol.  i.idcm  decidit  A tH.indcc.2S. in  prin. 

Longe  tn  Icuisab  his  leniit  lac.Bui.ial.quidi.ff. 
j de  pf(^.  t vbi  .111  cautos  aduocaros  faccre  tres  articu 
h>5»vnu  9 Tiiiiislittiliux  Sempronii  oaitw  ex  co,^ 
Bcrtacimvxorcin  domoliia  vicinis  rcicnrib.Scuin 
dum  (p  Sempronius , & Oerta  tradaucnnrcu  vt  fihu 
Xenium  quod  vulgi  opmfoncpufab  itur  pro  tilio. 

£go  vooinca  Ium  opinione»  vt  Iciiti am>  vnii  artt 
culd  fatis  e(Tc,vt  fupra  dixitmis.Bt  licet  Oir.  in  l.Hliu 
delinimus, if.de  his, qui  lunt  liii.vclalic  lur.multa  a c 
amuilcradprobanil.iintiliaiioncm . in  adnenendii 
cl1,Bar.3c  ibi  Docl.nonmtclhgcrc.ibi  polita  copula 
tiuc dcbeic  probari , Icd  ad cautiuncm  illa  rraduiu, 

4 I vt  faheet  ii  vnus  articulus  non  probetur,  fatis  ftr.qt 
alius  probcrur.Barto.iia  dccbirat  Alex.in  d.conf.)  1. 
fub  nu.2.  quamdcciardrioncm  vti  iniigiicm  c6mcii* 
dat,  & fequitur  1.if  in  conf'i  14.  ad  obicda.fub  nu.6. 
verCnon  quoque  oblUr»  lu  t.  idem  Icquuti  lifnc  Dcc. 
ia  conf.54.1n  ti.  Fclan  c.pcr  ruas,  nu.  i i.vTquc  ad fln. 
de  probac.Soc.iun.tn  coni-  «d.nii  40.  vol. 2.  vbi  ramd 
poitit  lex  articulos,  quosinquic.in  probatione  fllia- 
tionis  probandos  efle, vel  faltcm  triarcqum,  liocclf» 
quod  matrimonium  pr^cn'crir,dcmdc  quod  rempo 
re  conceptionis  vir»dc  mulier  ccnuauu  cohabiratio* 
nem:  PoHrcmbquod  tra  Aaucrit  eum  pro  Hiio, 

llludthnonita  procedit  in  omnibus,nam  proba* 

5 ta  fliiatio;ic  tnon  habciurprobamm  huncclfc  Hlici 

legitimum,  fcd  Icgitimatio^  filiatio  debet  probari, 
& vtrunqi  conHarc , alitcrcnim  probatur  tdiatio , vc 
iDpradiliciutmusi  aliter  Icgitimaiio,  dc  quo  paulo 
pcdliita  inquit  laf.io  conf.  106.C0I.6.  verf.quatro  pnn 
cipaiiicr,vol.i.vnde Alc  in traCl.de prxfuin.  rcgu.a. 
prcfump.i.nu.7.aic,q»  tcUcs  deponCtes,^  TirKis  * 

dabatur  pro  6 1 io,quod  non  liibaudirur  pro  fi  1 10  i egi 
timo,licctconiranom  conliilueritDcc.inconl.  54. 
Bib  nu.x.Sc  3.dc  quibus  nos  lacius  infia  iiio  loco. 

PoA  articulos  cdc»tos>td1iB  lupcr  eifdC  deponen 
tiQ  ratto  habSdacH.  Circa  quos  illa  m pnmisculide- 
randa  lumiidcft.tcHm  numcrus.qualitas,modirqu>b. 
tehes  filiationi  probare  polfinr,  & in  quibus  prt^r. 

6 Tcftcs  iraq;tvtq>propofui  rciplacxcquar.trCs, 
vel&  duo  ad  probanda  .bLuuoocm  laus  limt : 1 1 a k* 

fpondic 


lofephiMafcardi 


/p6ditDecin  c6f.27i.no.  r.Sc  ante  cC  Caftjin  I.crro- 
re,fub  nu.j.vcificd  quot  icftcs,Cdc  refta.w.acccdft 
Illu(inrs.Card.  Paleot.in  celeberrimo  trad.  denorh. 
&fpur.c.i'.nu.9.idcm  voluit  Aib  inconf8^nu.!8. 
7 VerCim  iOud  velim  intelligas,vr  ^cedatfdumodo 

teftesfup  filiatione  probada;dcponcntesfint  conte* 
ftes.fecusn  Unt  fin^lares;  vr  radit  Rim.  in  c6f  289. 
jm.s.vol.i.  & nominarim  in  reflc  dc  c6tuenidinc  vi: 
ri  cum  mulicrcdcponcnrc,quia  foluserar:  confutuit 
Soc  iun.inconC86.mim. 38.  vol.a.idcm  probat  An* 

?'uiflbl.Placcnt.incdC79.nu.3.1i.d.  9 adeoveru  cfTe 
enfit  Alex.incof  74-nu.i  .vol.z.  vt  kOcs  et  H plures 
Ont  & finguiarcs>nihilominus  nihil  probenf 
8 Quorum  fniam  t vr  audoritate  fua  improbgfl^ 
Paul.Cafiin  conC  i?  tfub  nu.i.  verf  fecundo  videt, 
volu- 1. idem  videturproba fle  Alex,  in  conC?  i .nu.5. 
voi.  i.flcplacuir  Sc  Gozad.in  confi.  1 ^.num.  31.  in  fi. 
quem  refirrt  & fcq.Aibjn  d.conf.8  i.nu.iS. 

Tertes  vero  affincs,vt  de  qualirarc  dici,  & confan 
9 gumei  iltiiu.t  qui  afleritur  filiusalicuiusi  mulicrcs-Sc 
impuberes  admiminrur  ad  huiufinodi  probationi 
vt  teflatur  Bcman.  in  c6f.  HP-nu.  1 ■ vo).7.  & etiam 
mater  fit  idonea  teflis.  caotuin  cfiab  Anch.tnconf. 
ait.nu.d.  idem  voluit  Nar.de  confangujncisl.  in  cof 
5 37nu.47.ex  quo  etiam  habemus  ibidem  nmn.non 
requiri  quod  tefles  fintomni  exceptione  maiorem 
fcd ordinaria  probatio  fu£cur. 

10  In  quo  Iccun  fcofii  t Rimin-  m d.  conf  Z89.  nu.u. 
6c  feq.vol.i.vbi  in  terminis  condudir»  quod  imo  te. 
Res  requiramur  omni  exceptione  maiores, quod  pco 
bar  & Cxpba!.in  conC82.m1.46. 

Quin  etiam  afferuitidem  Rimin  in  eo.ioco,nu.7* 
ii  & i4.tc(les  habentes,  t vt  iple  ait  aficdioneadcau- 
famiHon  cflcidoneo^  telies.  toqu&jn  nutrice,  .^nu. 
i5.in  co,qui  leuauiriltum,(tui  diciturfilius,  de  facro 
fontc,&nu.i7.dcfcq. contra  (bliatatoreitifitcm  c6- 
tra  vitricum,  vt  ibi  jKr  cum. 

Ainpliusmccpaupcr,dc  vilisc6dicionisad  prob3* 
iidam  filiarionCt  tfiidoneusrcfii5,.ficredtmusSocy. 
lun.in  con(.8d.nu.i4.vol.2.nifi  ageretur  de  tradaru, 
A^iominationc  hliationi$occuitx,&  cclatar:quia 
tunc  admittuntur  pcdiircquz.bubuIci,nutriccs.ob(le 
trices  5t  huiufmodi:vt  declarat  Przpof.in  e.  trafmif 
fe/ubnu.p  quifil.finr  legi.de  contra  hanc  qualitard 
iatedifletit  idem  Czphai.ind.conC8z.nu.46. 

A.7grcd;or  mine  modos,  quibus  refies  filiationem 
concludere  poflunr.vei  non  pofl'unt.,H>igitur  multi* 
ijpdces  unt,  quorum  pnniuscfi.t  fi teficsdicjr,  quod 
vidcridltalcslcprotalibusmuicchaberc , dc  tenere, 
qucKlquc  pro  talibus  tenebantur^  vicinis , atque  no* 
ti$,vt  concludit  Caft.  in  d.conC.  1 5 1 .coi.  1 .vbi  latius, 
voi.  i.cui  accedit  A Icx.d.  coC  t i.n4.vol.  1.  dc  Rui.in 
C0C5  i-n.i  7.1  n.cu  fcq.voCr.de  in  c6f.  52  n.y.c.  voi. 5. 
Quod  velim  iniclligasidc  limites, vt ifiiufmodi  te* 
i4fics  Ita  dcpoociucsnon  probcnr,t  niii  it  interrogati 
deponant  dc  anibus, quibus  filiatio  pit^aturrdc  qui- 
bus Dec.m  d.coof.54.coC  i.dc  Rui.  in  d.cdf  5Z.nu.5. 
voi. 5. vbi  tamen  fenfit  .quoddcijs  deponere  debear 
etiam  non  inicrrogati,pcr  ea,  qux ibi  adducit. 

Atiui  cfi  modus  probandi  filiatione  per  tcflem.vt 
25  fiisdixerit.f  ^vidcrittalcm  inatremgrauidj^  tali, 
de  pcpcrille  fil>um,qui  cfi  talt$,ificcnim  tcfiisjvtiquc 
filia tionem  probat, etenim  ctfi  filiatio  potius fub  in 
tciligcntiam.quaiii  fub  aliquem fcnfuin  cadat, quo* 
niam  tn  iudicium  huiuliiu^i  inrelitgcmiz  c6mum 
hominum  notiriapcrdpi  fx^fcfi, iccirco  per  oculoru 
fcnfurnpiobaiur/ncuthoniicidiufn  ta^uin  ad  fui 
dcfcnfiiMicmvi  probat  E>cc.iu  d.conf.5 coi.z.in  fi. 
de  1ncnnf.z7z.nu1.de  icq. 

26  Imo  t fi  tefiis  etiam  dixcrii,rationcin  fui  didi  affc 
rcndo.fc  Titiuiii  Caij  filium  efie  fcire  i quod  vicinus 
fir,opnme  filiationem  probabit  de  ratum  erit  eius  te* 
fitniouiuniacfic  Aicx.iu  d.eoaf.;  i jiu.4.vol.^* 


Pmerei  probabit  fi  deponens  aflcruerififc  p^Mr ' 

17  tofcirc  huncilliuscflcfillfl,  t licet  cCrtoidfciri  non 
poiTit  Cuius  rario  cfi,,qa  intcll  igirUr  pro  certoco  mo 
do.quofciri  pofefij  iuiraid  «y^rcgic docuit  Bal.iii 

1. filiii  definimus, In  i.Iedur.nu.ii.  fF.dchis,  quifum 
fui, vel  alte.mr.de  confirmauir  Bar.fin  li.C-  depenc. 
nomi.li,  1 1 . quos  ad  idem  allegat  Fcly . in  c.lper  ra^ 
fubnu.17.de  proba. idem  confirmanititemm  Ba).*in 
conf.437.  Titiushabcbar,nu.5.  voi. 5. 

18  Inliipcrprobabit  , t fi  tefiis  deponat  dcaiglimfup 
didis  capitulis, ni  ticcr  tefiimonium  halufmodi  ple 
ne  non  probct.traasfetT  tamen  onusprobimdi  in  par 
tcmaducrfam*vt  concludit  Dcc.ind!cGlnl'27i.num. 
B.ficplacuicRui.  in  conf. 5-t.nu.  17.  vpl.  5.  Gozadaa  . 
conl.1  ^^u■  ty.atque  Alb.in  conf  9.nu.  U. 

19  A contraria  fictere  (hia  fn6nulii,  vrGoza.inc6f. 
dz.nu-4  de  rcqvot.a.SocJun.in  d.conf.S6.nu.Z4.vol. 

2. dc  Czphal.inconf'.82.  num.4;.infi'.dc1cq.  vbi  late 
conrta  tcficsdcaudiro,de  tradam  matrimonii. 

Verum  prior  opinio  pofTcr  procedere  io  antiquis  - 
aliis  fcaisfi  credimus  C^hal. in  conl.ii7.num45. 
idem  icnfir  laf.in  conf.  1 i4.fub  numu^.vcrf.  fecundo 
rcfpondeo,vol.i. 

zo  Eandem  priorem  opinioni  limitabis , t de  imclli* 
ges,vt  conccficsdcponat  dc  auditu  requiratunq»  fmt 
pcilbnz  graucs.  VI  cautum  cfi  ab  Alex,  in  c6f.82.nu. 
6.V0I.  i.idcm  voiuir  Alb.in  d.conf.8 3.0U.  18. 

21  Tcfiisctiam  liipcr  filiatione cocluditf  fi  deponat 
per  verbum  credo, ve  placuit  A^iddiiconf.  j j.uum. 
37.  nain  probatio  per  tefies  m miationc  rcfcrCd.i  cfi  . 
potius  ad  credulitatem  rationibus  corroborandam 
cxirinlccus,qu4m  adacritatcin.ita  ait  Anchar.  in  e. 
cum  caufaimnu.fo  dc  iuram-calum. 

2s  Comrariup t fenfere Rimi.ind.cdf.289. nn.ir.de  * 
Soc.iun  in  d.conf.86.nu.  ;6.vol.2.Quod  certe  regula 
rccficontra  tefiem,  vt  cius  tcfiimomumdc creduli*  , 
tate  non  audiaturivt  docuit  A ccur.in  l.z.  $.antcpen. 
fi.de  aqua  plu.arccn. 

23  Qi^iz  poficrior  fhla  f locu  non  Kabcret»'fi  tefiis  bo* 
nam  rationem  reddiderit  concludenti  filiationem, 
nam  tunc  tefiimonium  credulitatis  non  infringitur. 

Ad  h(EC  tefiis  fuper  communi  opinione  vulgi  ere* 
dcniisTitifl  efie  film  bcmpronii  deponens  fatis  erit, 

24  ^ dicat, f q>  communirer  ab  omnibus  eu  cognofccn 
tiDUS  habcbaruir,  dc  putabatur  filius  cius»  vtrcl]x)n* 
fumefi  ab  Alcx.in  d.conf.5  i.nu.4.vo).i.  vbi  tefie  re* 
far  huiusfcntcntizBar.in  i.i.penllfi  tcx.Cdetcfii. 

& ibi  Bal.m  io.qucfi.Quod  li  lic,vt  diximus»non  de- 
pofuair.non  pn^abir,  vt  audior  cfi  idem  Alcxan.ia 
conf  23.nu.1avol.4-  vtdc  tcfiarur  lafind.  coni.  114. 
fub  nu.6  uaf.ucl  alitet  dc  totio,uoi.  1 . 

z 3 Q^iid  ucro  fi  dixerit,  j q>  uidit , quod  Titius  erat  fi* 
Itus  Martininin  probabie^In  hacrenegauit  Bal.hunc 
tefiem  probare, in  c.cum  cauram,nu.4 1 .dc  tcfiib.N  a 
cum  ifia  filiationis  dc  paicmirarisrclatio  fit  cognitu 
difiicilisidc  li  icmpa  ligas  obtutum»  nunquaiii  fis  ea 
infpccturus, iccirco  pit^arinon  potefi  ex  afpcdlu» 
arg.l.quia  plerunquc,fi'.dc  intcrro.adlio.  dc  l.Lucius» 
ff.decondi.de  demonfi. 

Sic  quoq>'  tefies  non  probarCt»fi  articulus fiiilTcr  fa 

26  ^us  dequo paulo  ante  meminimus,  f fctj^cet  talem 
filifiefle,  vel  fuidfc  talis»  & iia  dc  ucra  filiatione  fiiif* 
fetcapimlatu,icficlqidcponcrcnt  fuper  qualipoflcl' 
fionc  filiarionis;ccrtc»vt  diximus, n6  probaif  t.qa  iu- 
tcrrogatideunodeponctit  fimcralio : ut  indic  Cafi* 
in  c6(.  1 5 1 .in  prin.lib.  117  et  mit  didu  laco.de  Aret, 
in  1.1. ff.de  prtkia.quc  refert,  dc  fcquit  Aicx.ind.c6f. 
5i.fubnu.$.  vcrf.ndobfiat etiam  didumlac.uol.  u 

27  Ncq;illudprzrtaibo»tquodfi  tefies  dicanrtanq 
filium  fuiflc  nominarfl,uci  tradatum»  illud  uerbum 
unquam » notare  dc  inferre  cum  non  fuiflc  filiu , lefi 
uti  filium  habitum : utoptimcconfiderat  Rim  ind. 
co(fi^289JUi.4o4;  icq.uoi.2.ioqucnsiurpucio»q  tra* 

dabami: 


t 
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,/tabamr<vt  61luslcgitimos,ex  hispmdcns  leclor  col- 
ligere poterit  modasquibustcftesrtliarionc  probet, 
tc  in  quibus  ijdem  probent,  vel  non  probent. 

C O ^ C L ys  i 0 'DCCXCVUl. 

. A R'G  V M e N T V M. 

Klius  legitimus  qua  ratione  probetur . 

S V M M ^ R l V M. 

1-  JF//i£  Itgitiinum  Mjftprai/atttr  ex  to,q»od  natus  jit  ex  ma~ 

fnthtiS'fBermna^istlcob.tbitiinuhiis,Ucttex  tai:  cotJA- 

bitaiione  nopr^fumatur  alias  matrmoniii  nijiprvhd.  1 
a fitif/s  kgitineus  probatur  etiam  fi  umpore  eoiiceptionss 
vxor  adulteris  fi  ft  fisbtmturet. 
j Filius  nost  probatur  legitimus,  quando  probant  mulier  y 
quod  ex  viro  fuo  non potuifiet  eoncipere.  r 

4 Fiiiuejft  fibai exeo,  ep  natus  fit  ex  legitimo  matrimonio. 

5 Legitimus  dicitur  qui  nafatur  etiam fimatrimonm  inter  ; 

parentis  effit  prohibitum  <ontrahen,cnm  ipfi,  vel  vnus 
ex  ipfis  contrahentibus  id  ignorabat. 

€ Filif  nati  ex  dandefiino  viatrtmanio  eoru.  inter  quos  pro- 
ptereonfangusnitatem , vetatmd  impedimentum  eoHfie-  - 
fiite,mn poterat, nun  funt kgttimi , 

7 Matrimomum,vt  non  dicatur  ctande/iini  cStradiamad  • 

tgkSumyVt  filij  Icgttsmi  reputentur.fiifiieit,  quod  con~ 
traSbim  filpaUmyiS'  in  faetieeekfia  eonuotatis  ami-.. 
tis^  nemine  finofi  txtlufo. 

8 ‘fijqmifitaine.tiiminbdbiUojmn funtdeforma.iy «fen- 

tia  mMtrtmoetp,'& legitsmationii prolis,  fid  tantum  de 
fblemnitatt.i!)'  ad  deeoremspfius  hitroduiJa. ' 

51  la^uenut  ndprobsri ex Itgiumomatrimonio ,qeoceptuSy  . 

eji  «# patre, ^ matre  in  eaptiidtate  ekgedb.  apud  bofies. 
yoP^niiighmumeJiprobaturexafiertionepatris.  ’ 

31  A£ham]iitutionistattqaamiUfiiioionutnit  legitimo  Jjr 
.i  MMutali  tantum,  non  a&eri  filio . 

1 1 FiUk  efie  legitimu  probari pbt  p filam  ajfirtionem  clerici. 
j 3-  Pibtem  efikkgfiimum  06  probatur  ex  eo,quod patef  ajfig 
fidum fiMsm%Contrjm.i^.  * ' 

• V’-  ■ ‘ 

V nl  i fi  Q probationum  Formis,  quibus  , 
quisprobamrfiiitu/dilaitieH 
dum  nunc  cftnobis,qua  ratione  filius  legi rinnisprO' 
3 betur.Filiumitaq;  flcgitimumenenntninprobimlr 
co,qu6d  natus  fit  cx  mafeuio,  iSci^nina  fimuicoha-  : 
btunnbos,licetextali  cohabitarionenon  prailuma* 
tur  ali^  matrimoniiiiboiifi  probetur,  teflc  Abb.  in  c 
Utor, per  glo.ibi  qui  fiHi  fint  Icg.quem  (cquimr  Fcly. 
in  c.perruas,nu.i7;verfreptimo  nota,  deptob.  idera 
voluit  Bcrtiand.in  coniiza  1 .in  t .par.  vol.a.  iviem  cen 
fiiitlarCcum  adducis  in  confid8.num.i.vol.4.  idem 
placuit  Mar.Soc.in  conf.io;  nu.  ly.vol.  2. 
a Quddamplia  preiccdere,  fctianiti  temporcefk^- 

! Itionis  vxor  adulteris  fele  Cubmitteret:  vraudorcft 
dem  Abb.inc.camqux  nu-2.quifiUinrtcg.de  Bcrt. 
d.conf.  22i.nu.2.pcrtcx.inl.miles,S.dcfundo.ff.drf 
adultxfitilijsibi  coUedis,idem  rcTpoadit  laf.confik’ 
I2).na.i.duinodoeo  (pe>quonatusfnit  i.lius, mulier 
virifbicu  domicilio, tum  commercio  vtcretur.vttta 
^tHip.MarTinl.i.$.ad^x{i.nu.34.fr.dequxft.  . 

^ iftudlimitabislocum  fibinonvendicare,  tquado 
prtdmct  mulier, quod  ex  viro  fiio  non  potui  ITct  coiW 
cipeie,quia  oAo^narius  fit,&  ageretur  dc  fucccITio^ 
ne  aufeienda,hoc  nempe  cafu  huiuiinodi  prxsupfio 
cohabitationisnoaattefHiimrnecadmittitur,  vt  cd- 
futuit  Mar.Soc.conf,8«.nu.4Ji  vol.  2. 

4 Filiam  prastcreaJt^itiiwm  cfle  probatur  ex  eo.frp 

natus  fit  ex  legitimo  matrimonio;  vt  exprcfsc  dicit 
BaUn  l.filium.fFdc  his,  qui  fimt  fui,  vel  alie.  iur.  &c- 
& docuit Batt.inI.Titia,ccl.i.fhfoI.  mac.  quib.accc- 
■dlrlaficonf.io6.col.a.verf  quarto  prine,  vol.  r.  idem 
teftaturRuinxoofbs.-volum.  2.  'r  ' ' '' 

Id  araplms  velim  ,poKlci«,  emmO  huiufi^ima 

3 f (frrinif pmJrihirii  <’<xnnalicte,piMt 


. -tam?  ipfi,vcl  vmlstrti  cx  ipasci^^WiH{|tthlf^tfi^ 
rabat.-qa  lunc.qm  ex  illis nnfli  urdfte'^lhflf,vtdbt* 
/ligiiur.c.z.&c.cx  tenore, & ibi  DD.qbtfil.fiBtffc|(k. 

, de  quo  pulchre  Dec.iii  cof  1 s t . fcic  piatifb||.i 
j hoc,vt  patre  Aiu  cirario  Coraf.in  l.qui  lil^|iit4t^ 

; derir.nup.  criamad  liiccedcndu  nonfoliimilifi^te 
rentib.qui  ftiit  in  bona  hdc.fcd  ct  illi, qui  Icicbarfro- 
circimpedinicntu,&  conicquentcr,q  erat  in  mala  Ii-  • ’ 
de,qm  vnus,dc  idem  nSpCtclfe  proparrclegitiitfAf 
dr  proparte  illegi  timusivc  probamr  in  d.c.cx  tentw, 
vbiagiturde  ha'icdiaatecius,qiii  fcitbat  impcdiinS* 
tum  matrimonii, df  riim  pp  ignor.antiam , 3t  bon.i  fi- 
dem alterius  tilitis  inde  natusadmittimraJ  talc  - 
J ditarem, vti  lcgirimus.de  ira  ibi  dixit  Hoft.dt  fcqiiimf 

* alii  Dodo.dce(l‘c6iniinislcntentt.i>rcptd&araCyn. 

& Rui.opinionc  contrarii!  rcn6tiadlrVettf^'mr  Itff. 

.in  coli  156.coL2.de  in  c5il  l68;^dc■i^ia)^f^i^b4'iltS<ft• 
iun  in  conf  59.  nu.S^vcrfdc  plnsdicO.de  coflcq.lt.’^. 

1 Sdblimitaprxdi^lam  ampliationem  ,qhralcma-‘ 
trimoniufuiiretflrcrctiiiii,  5t  clandcftinc  contr.\.liu , 
dc  nO  m facie  Ecdeliarcu  deminciationib.  requifiris, 
d tqb-itnnc  lilii  nari  cxclandcftmo  marrimonio eo- 
ru, inter quosppconfinguinitatc , vfel aliud  imptdl- 
mcntfi  colillcrc  no  potcraono  lunt  lcgirimi,ncq?pio 
t.ahbusiudicari  dtrir;Ctiam  fi  parentes  cUcnt  in  bona 
fidc.de  ignoiarcrir  fiibcfle  impedimentu.vrhabcmus 
in  c cu  mfiihirio.jr.  f.dc  clandcft.  dcfponf.  dc  ibi  feti- 
benccs;n9d?  in  illorcx-inprinc.quodqfi  contrahunt 
matri  inonia,  debent  i n ECcIcfia  pubi  icc  pori  1 ban  na, 
vtliceStcolq;  dciullbimpcdimdtooppbncre , fcd  fi 
clandcfhn^  m.irrimoniu.lubdittcx.  ind.jT.t. contra- 
ctu fit,dr  po(lca  app.‘irc.itimpedimcrinl,fili)  inde  na- 
ti non  dnr  legitimi  ,&  ficotrahcnrcs  dicant  fc  igno- 
ta flc.tale  itnpechmentu.quia  vident  fuilVoilliusigno 
rSrii  a’ffeftatores, dt  ita  cofiilcdo  rfidit  Maria.Soc.in 
cdf.86.difputat  mpfc11tLnu.47.de  4S.CU  lcq.vol.2. 

Dcclart;^hxd,qtioad  hoc,  vfmatriiiibniu  in  pro- 
.pofita^oo^catur  clandefiinc  contr.iAnm  adeffe-^ 
7*oAtifiW>tt||wgftfhrTeparcrittir,fiii^  q»  contra-"* 
dnfilpaldiSt  m facic-n  EccIcftc,c6aocatisamicis^ 
nemine  feriosc  cxclmb  nec  opus  fit  em.anarioncb3- 
norfirvrrermiuismipcdimcnvailhiitatis  fcu  conian- 
guin>tatis,rcfpo'’.di'r  Oldr.inconlli  {6.  ClcmcnsEpi- 
.lcopiil^4.'&itx^cqnoetiamp^  .\bb  m d.c-cuint 

* -aniribictbiiOifcp,  dt^nxe  cft  * commnnis  opinio  Theo-» 

logoru,8ccanonifiaru;ficrettanrc  lo-Lup-in  liiotra-  ■ 
«fHa.i!(rtDat[an  2.par-prinai.  14.de  qu.i  rc  nof  infra  fit" 
fiusin  concl.niarrimoniunidnndciHniimdiccii)ijs. 

S'  Iruerea-hictc  monirii  velim , j q>rcqnifira 
cu  inhibitio  nosur  de  forma, crcfsftia  matrimoriij,ct 
legitimarionis prolis  fcd  tih  dc  ro!enirate,dc  ad 
x6  ipfius  introduda:vrpoftThcotog.dc.canonifL- 
i cu  citatos,,pdtditiara.in  cdfciuii.  lOS.pcr  ror.  dchSd 

* cfl'c  * c6cm  feribeinium  opinione  firmat  Io  Lup!  IqI..^ 
coproximccitatoin  traft.dcmatr.2.par.prin.nu.V4,- , , 
merito  omiillopi^iflaru  foidniratu  nihil  detrahit.' 

p-  COnclufionc  limitabis,  fvtquislcgitimus  no  pro- 
Ibcturcxlcgirimo  matrimonio , quando-edeeptus  efl 
■ ex  pairc,de  matre  in  capeiuirate  degentibus  apud  ho 

fies, vt  apud  Sardt^nos , ane  Tureas , & rcuerfusfit  cu 
matre  lbla,co  qu6d  parci  ibi  fit  monuusapud  hoflcs 
nam  fingitur  fihe  patre  natus:  vtdehoeextat  hypo-i 
thefis  egregia  in  i.  i.C.de  capt.  de  poftl.  rc.  vbi  etiam 
• ' gl.ifiiu^(^>v6carrpurium,nonlcgirimum  .'huius 
^uoq;  memihit  AccUrfin  l.Galius./.fieius  ,tn  verf.: 
excludaturiprop^  fi-fif.dc  lib.  dc  pofiaitq;  lo.  Caedat, 
inl.fiqu»  illufuis.nu.M.vcr.rdumcigitiC.dcOrfic. 

10  . Irtfuperfiliu  legitimu cflc,tprobaturex  aflcrtione. 
patiisjVt  I legato  fa^o.-vt  lego  vna fiorenu  filio  meo 
Titio ,p  legitima  iure  nature  (ibi  deUta  na  p irta  ver- 
ba ,pbat  filjuefii:  icgitiin&^&eficin  poiefiatc;  ita  pari ' 
tet  cx  adduifiis  ab  Alc.in  trafi.  prae£.rcg.2»praeL  z.n.6. 
a ..  Qpfadmodi)  SteX qqfMxctitpiobari , quod  paitt: 

cius 


V . — 


lofephi  N^^^fjardi 


eius  eum  Inftituit  tSquam  filium  fufi : nam  iftc  a<9us  dtfunfU,^  ntnturk^itimus , debtfprobart  matri*hth 
II  tanquam  dc  filio  tcouenit  Icgirimo  & naturali  an,  ninmin:er  d^niium  fr  matrem ip^m  iticonuenti. 

& non  alteri  filioqui  poteft  pratteriri  i tefie  Ruin.  in  15  F ilium It^iUmum  fuijft  pttit  probabile  z>ideiur,  quando 
Conf.i(«.nu.3>-Vol.?.  quod  etiam  illud  comprobat»  fumus  m antiquis,iy  exhibeantur  it^rumenta  qua  di» 

quod  appellatione  filij  in  dubiointelligiturdc  Icgiti  eant  talem f Itum  talis, 

mo  & naturali:vt  habetur  in  l.cx  fado,$.fi  quisroga  16  In  iudicto pojfeJforiofuffieit  femipUna probatio. 
tus,if.ad  Trebcl.&fup.latiusdnobisdi^m  cfi.  17  In  quocunque  iudiciqqudtumeunque  fummario  Jetnpef. 

xz  Ad  haec  t filium  elTc  legitimum  potent  probari  perfanaeJiUgitimanda plene. 

perfolam  afiertionem clerici  > parentes fcilicetcon-  1%  Quando principaliter,ix iniudicio decifirio queritur i$  , 
, traxifie  matrimonium  in  fadem  Ecclefix : vtaic  laf.  fixione  ac  kgitimitate,non  fuj^it  quafi poffeJJio'fiUa»' 

inconCi68.  nu.i.vol.4.  * thnistrlegitimitatisfid  adhuc  probare' oportet. 

Contra  vero  filium  legitimum  efienon  probatur  ipTuncdiciturprindpaliteragidepliattone, quando eon» 
li  ex  eo,  q>  pater  afferat  illum  efle  filium  fuumi  t nam  tenditur fupn  hereditate  ^tta  reliila  alicui  tanquam  ~ 


non  pr%'Uimitur  propter  hoc  legitimus»  nili  in  cafu 
. auth.fi  quis libaoStC.denatur.iib.vt  tradit  Alc.trac. 
depraefumpt.reg.z.  prxfum.a.DU.6.  ad  quod  pulchre 
& lat^ tradentem  confulas laf.in conf.  i66.col.iz.in 
medio,  vol.  i . 5c  ibi  per  eum  didla. 

>4  Contrarium  fconfuluit  Bal.c6f.437. incip.  Titius 
habebat  heram  nu.3.vol.;.  & pro  Bal.  ^citiilud , cp 
nuper  tradidimus»  quod  appellatione  filij  in  dubio, 
intelligitur  de  filio lcgitimo»»Sc  non  naturali.  vt  habe 
turini.ex  fadoi  $.  fi  (mis rogatus»  ad  Trcb.  id  voluit 
& Rui.conll109.nu.  38.  vol.  3. 

Sic  it  filium»qucm  noelTc  namm  Icgitimu  probat 
per  inflrm  legitimitatis:  vt  placuit  Bal.in  l.z.  per  illu. 
Odciur.aur.an.lib.io.cui  accedit  Occ.inJ.non  vr»R. 
dereg.iur.nu.z.idcm  fenlir  Alex.in  1. 1 .nu.8.  ff.de  no. 
ope.nun.idem  repetiit  Bal.in  l.eam  quaminu.;6.vcr. 
icd  pone  quidam»C.de  fideic.qucm  refert  A Ic.in  tra 
da.pnfumpt.rcg.z.pra;fump.2.nu.d.  & Hormanot^. 
Dct.inl.cx  hoccdi^.nu.9.ffldcno.ope.nunc. 

QO  ^ C LV  S l O DCCXCIX. 

ARGVMENTVM.. 

Filiatione  probata , an  etiam  probata  intelli  > 
gaturlcgitimitas. 

SVMMARiVM„ 


I Filiatione  probata  continuo  probata  cenJeturkgititnHas. 

1 "^emo  Jpuriut,  fedpotius^  vel  legitimus , vel  naturalis  ex 
concubiua prefumitur. 

Quilibet  legitimus  cinfetur,  ip  qui  contrarium  aferuerit, 
probare  debet  ibi 

g Vos  vir  dr  vxor  ajjeutrant  aliquem  e^  filium  Juumjinttl 
ligitur,quod  afferant  eum  filium  effe  legitimum.  ' 

4 Filiatione  probata  non  dicitur probata  legitimitas. 

5 Fili  nomen  efi generis  nome,  ty  licet pqfita  forma  fequatur 


filio  iy  legitimo. 

20  In  deeiforys  petitory  nonfuffieitpofsefsorium. 

2 1 Principaliter  traiiari  de filiatione  dicitur  etiam  qfl filius 

ageret  contra  patrem,  petendo  dedararife filium fuum. 

22  Quafi  pofsejjso  filiationis  non  fuffr agatur  circa  ea , qua 

funt  magni  praiudicipvt  efi  bareditas. 

2 3 Quafi pofseffione filiationis  probata fimpliciter fub  artiett 
io  de  filiatione,inteBigitur  etiam  de  kgitima, 

24  Quafi pofsejjio  filiationis  fufficit  etiam  in  petitor io,ubi  fi» 
itu  s petit  bareditatem. 

2^  Quafi pofsejfio  filiationis  fufficetad probandam  Hlegiti» 
mitatem  quando  aliqua  alia  eoadiuuantia  concurret. 

26  Quafipofiejfio filiationis  non  fufficit  ad  probandam  kgiti 

mitatem, quando a^tur  etiam  de fideieommfsomlha» 
reditate  alterius , qua  erat  apud  difium  confiituentem, 

27  Quafi pofiej/io filiationis  fufficit , quando  incidenter  de fi. 

liatione  dt  legit  imitate  quaritur. 

28  Quafi pofiefjio  filiationis  fisfficit , quando  fidus  contendit 

fe  manu  teneri  in  fua  quafi pofiejfione  filiationis. 

29  ^aji  pofiijjk  filiationss  probata  per  traUaticxnlnomi- 

nationemfatis  tfi,qiiJumusinpraparatorpsiudic§.  , 

qo  Quafi pofitffio filiationis fufiicit.qii filius petHalimtnta'. 

1 1 i c praefentia  fefe  nobisoffert  difeu- 
1 cl  U 1 0 fienda  quxfiioin  hocarguintti  gc* 
nere,  q»  pr«  manibus habemus»'anfcilicetprobata 
filiatione  ijs, quas  hucufque  docuimus  rarionibus»in 
tellig.nureti3  probata  legitimitas.  In  qua  feribentiu 
varia  fuere  fludia , multiplices  voluntates»  difpariles 
'ihlx.  Plurimi namq;  ijq,'grauesauAoresincSdefce  • 

1 4ere  fiila  m,f  probata  filiatione,  continub  probatam 
cenferi  legitimitatS . In  horu  tuiba  anteflgi\anuseft 
B.il.conf.437.nu.;.v6l.5.vbiiAvn:anq;  partem  di^ 
tans,id  affirmate  tenet, Bal.non  longe  inferior  fe  fub 
fcripfit  Dec.in  cof  T4.fbbnu.$z.quodfenfit(t  Alex. 
conf;i.num.z.vol.i.iflisadhzfitCrau.inconf.i66. 
in  prin.hoc  idem  volui  fle  video  Ruin.  conf.  i09.nu. 
33.vol.3-idein  refpondit  AlcJnconflz68. 

Nec  iniuria  id  tradidereifti  Dod.  nemoenim fptt  . 


genus, non  tameneonfiquitur,vtfiponas  genus , pono-  x rius,ffcd  potius  vel  legitimus,velnaturalis  ex  concu 


tseriyffncies. 

6 Filius finatura nomen. 

7 Filius noHprafumiturlegitimtss,niJtprobetur, 

8 Qui  allegatjfe filium  iy  legitimum. fi  efi  in  quafi poffifiioru 

fibationisfpr  legitimitatis,  ni  babetprohart  alsterfieffi 
talem. 

9 Qui  ogit  vt  filius  legitimus , probare  debet  sudssm  filiatio» 

nem  fed  etiam  legitimitatem, 

10  Nominatio  nullius  ejl ponderis , quando  fidus  notninatis 

agityiy  petst  tanquam filius , iy  ems  fundamentum  efi 
Jsdatio,quia  qui  dici  probare  debet,  1 

1 1 Quando fidus  vult  auferre  bareditatem  ab  odo,  non fitffs- 

citet  prafumpta  probatio  fidat  ionis  pertraSlatscm^ 
nominatsonem.  • 

txTrofido  prafumendum  efi  qsiandoeonuenitur,iy  abeo 
altqutd petitur  a proximiore  iUius, cuius  slie  dicit  fi fi- 
lium iy  baredtm. 

1 $ Quialkgatft  fidum  alttrius,iy  le^mumjemptrisdebet 
probanfetjSe  talem. 

1 4 Filius  fi pofficUatbceruUutm»  (iutmtur  i proxias» 


bina  prarfumitur»  cx  l.ex  ftdo»  §.  li  quis  rogatus, ifad 
*T rcb.cuius  (t rationis  meminere  ndnulli  cx  ijs » quos 
modbretulimus.quinimoPraip.in  c.libeiY  nu.d.qui 
fil.fint  Icg.  concludit  quilibet  i^timu  cenferi , & ^ 
contrariu  afrcrucritdcbeic,pbare»ficplacuitdc  Nat. 
3 conf.5  37.nu.40.  vnde  merito  colligit,  t q>  vbi  vir,  & 
vxor  aReuerant  aliqui  efle  filifi  fuum»intclligatur^ 
aficrant  cum  filium  effe  legitimu:  nam  filium  defini 
' mus»qucni  iufhe  nuptis  dcinonflrant  itcflc  Vlpiano 
iiTl.filiu  eu  definimus, ifdc  hisquifiint  fui»vcl  al.iur. 

Verum  ijdi  feri»qui  filijs>eommq;  legitimitati  fa* 
ucre,  ijdcm  inquam , quafi  immemores » quod  antea 
fenferant » in  contrariam  defccnderc  fnlam » hoc  cfl» 
f probata  filiationc»t  non  dici  probata  legitimitatem: 
cx  his  vnus  eft  idi  Bal.  q fiepenumeto  aliud  in  mite, 
aliud  in  ore  vr  gerere,  in  ionf.  180.  mortuo  filio-  nu. 
3.vol.3.vbiafl'erit»9>  patervel  auusnominadoaliquC 
filiu»  vel  nepoti  legitimQ,  non  cenferi  talem»  nili  it» 
vitra  quafi  pofTeffioni  filiationis»,pbct  aliud  antece* 
maoimon^;  vcicoiMbiutio»  Sc  alia  limili: 


De  probationib.  Concluf.  DCCXCIX-  19 

prenim  Crauin  d.con(H66^oddrctiam  k |)o.m  4 
qurdi.iF.deprd>a.  dc  dgUnd.ciaior.qui  tiUimic^i> 


ta coa^uuantu»vt  idem  ibide  dicir.  id^cCuiii  Rui. 
^onl'-6j.nu.$.vol.i.lic  placuit  Alex,  in  c6C.74  <uu 
conHrmauii  Nar.in  conC4ii  .nua.vbi  re* 
llit  Ctau.  ali(ci<^inanc( . idd  apertius  iremm  a Hc’ 
xuic in  conr.473  nu. {i.  in  fi.de  vbi  multos  ciulde 
* fmxvirosrcfiM»dcdc*communi  tcRaturrcnrcnua. 

5,  Quod&caco!Toboracr6nen.;i.tctcniiD  fiUino* 

, iuC<figcncrisnome*ahqc4itmiuncicgitimi  »alii  na- 
(uraIea>n6auUi  legitimi  de  naturales»  qutdi  lpun},dc 
quibus  per  gl. in  cnifi  eu  phdci^.pcrlbnac.de  renunc. 
ic  Bar.in  l.vlt.fi;  de  hiiquib.  ve  indign.  de  licccpofira 
forma  fcquat  genus » non  tn  confcquiiui » ut  fi  ponas 
gcous.ponatur>de  rpecies,  non  enim  quisrede  colli- 
|cc>ridixeritycft  animal. igit  cft  homo:aihil  enim  ob 
ftai,qn  Icoicquusiuclquc^pu  aliudencpo(Tir»cx  Ac 
curdn  l.fi  qd  corui$.imaemptum>fi^dc  lcg.s.qQocir 
ea  lefiisdepooCsdc  filio  generatim, no  ccnrccdcpo' 
luifledeyoarpccicnamraliu  filionu  delcgicimoru. 

6 Prxicrca  t cfi  fij  ius  fit  namra  nom6,  l.rutel  a Sift' de 

cap.  dimi.cn  ra  ad  filios  illegitimos  ,q  legi- 

cimosrunde  tefiis  ucrbfi  atquiuoefi  non  concludit,  ut 
cft  cafus  in  cin  przfcntia.dc  ^b.crgOjpba  ta  fiRatio- 
ne  per  (cfic,noncfi  probata  legiiimitas>ut  h^c latius 
prorcquiiurNatt.d.conr^^tj.nu.ji.cum  (cq. 

Eandem  pofieriorem  (niam  audiorirate  fua  cor* 
roborauere  lar.in  cofi  icx^.co).a.uo!.  1 . Alcreg.  ;.pix 

7 fiimp.  1 mu.  1 i^ubi  ait  | filiu  non  ^liimi  legitimu»  nili 
prt^etAidem  Bal.inconr.2o6.nu.i.uol.;.d(  Crain 
conCi  66.nu.  |in  fi.ubi  ait.quem  praiumi  naturale. 

Quid  fentienduin  tantis  grauifiimoruuiroru  dif- 
fcntionibus^quo  pac^o  lutas  ifioru  tucbimur.dc  i re- 
pugndtix  crimine  uindicabimus^  periculorum  quip- 
pccR»ncc  minus  arduudcdilikilciudicarcdelcmd* 
tuspatruuariatibuSAitcx  auAoritatcD  Hieronymi 
in  Daniclc  fcribit  Franc.  Are.in  coC  1 54>  m prm.  Icd 
bene  res  fc  habet,  multi  namq,-  1'unt  cafus  > in  quibus 
horum  utraque  fententia  ucra  defendi  potcR. 

8 Quorum  piimuscR.tqnific.qiiiailcgatrcfilium} 
de  l^uimu>cRinquafi  pofiefiione  filiationis  ac  legi 
timitatis,quo  cafu  noopus  efi  ,pbare  aliter  fccUeca* 
IciUt  patet  ex  glo-in  c.latocao  ucrb.^baic.qui  fil.fint 
Icgit.du  inquit;»  in  cafii  illius  decretalis  filmm  lilum 
non  probare rcl^irimu.qaiplccratinquaii  pollci* 
fioncfiliationiSfimciligcdolcilicerdcl^itimafilia 
tioncrut  dcclarar  Inn-  ibiddqud  de  ad  hoc  cirat  Nat. 
ind.conf^at.fub  nu.a.dc  rcciequidc.Ulccnim  habe 
bat  pro  filio , pofiidebat  bona  paterna  > de  natus  lue* 
ratex  ea.quxctcdeb.1t  uxor  ut  ubi  lupra  duicgloan 
ticrb.probarc  legitimehoc  idd  probat  Salin  l.quida. 
in  pxin.de  nu.  i.cu  fcq.lf.de  proba. idc  uoluit  CxphaL 
in  conf.Si.nu.5  i.fici);  declarat  Dcc.in  Ui  emancipa 
ti.nu.4-C.de  coiia.cui  accedit  Ale.in  conf.ynu.9. 

9 Alter  cli  cafus»t  qn  quis  agit  ve  filiuslegitimus,  nS 
ifiocafitvfpollaioroptmo  procedere . vtisdebear. 
fc  talern.qualem  fc  fecit,  probare : ficrj.  ncdum  filia- 
tionS»  fcd  dt  icgicimitatd  debet  probare,  in  hac  faAi 
fpccic  loquitur  Kuin.iad.conf.bj.volu.a.  dcid  nun- 
cupatini  coufidaat  Grat.  iaconf.  6z.nu.9.  voi.a.vbi 

lopw  HoRien.  Fcl.  de  lafo.  concludit»!  nominatione 
nulUuscRc ponderis, qu  filius nominacisagit  de  petit 
tanq  filius,  de  cms  liindamcntucR  filia  ho » qaqui  di- 
cit.nobaicddt,  l.ciqui.R.de  ^ba.  de  aperte  idc  aficr- 
uit  ^l.incbf.  i Bo.monuo  filio,  vol.^  9 comprobat 
Alcdeprzfum.reg.;.pnelum.j8.fubnu.8.vcrl.lccun 
iiduscaluseR.de  interminis, filius  vult  auietre 
Kxrcdiratdabalio.  q»  ndlufiiciatprxlumpca  ^pbauo 
filiationis  per  tranatu  de  nominauond»  polt  Cotn.p 
eu  cita  t^  concludit  Soc.  lun.in  conf  8o.nu.7  3-vol . 
2.quanqinh<K  calucr.qn  filius  pcutlixrcdiiatem, 
sdpondit  Alex,  m conf  5 i *dcJDec.in  conf 
1 a Tenius  cR  cafus,t  conoeni  iur,&  ab  eo  al  i 

quidpetitura  ^ximiorc  illius » cuius iRc  dicit  fc  filiu 
&iotcdd;quocalu  omitil^acpro  copiumcodu. 


Attamen cafusiRc n6  cR  tutus,  de  cdira.  fiuc  .igat,  e 
t^fiue  conucniatur.j  feinpci  is.  qui  allcgatle  filium 
altuiusdcie^mu  «debeat  probaiefccOc  tale.  poR 
Abb.inc.  tranfmiilx.qui  fil.fint  legit,  rodit  Kuin.in 
conl*.5  i.nu.3.in  fi.vol.;.  cui  accedit  Natt.  in  d.coofi. 
4x1.  de  io  d.  conf 4 i7-  vbi  quainplurcsconcordesci^  ^ 
ut, de  in  primis  lo.  Atid.Burr.de  Abb.  in  c.pcnicnii. 

14  qui  fil.nnt  lcgit.vo1entes.  1 9 fi  fihus  poRideat  Kxfc 
dicatcm„'de  coucniaturd  pioximtsdcfimdudc  cuius 
hxreditateagitur . de  ncgetuilcgiiimus , «i^catiplc 
probare  matrimonium  inter  defundum  de  matrem 
ipfiusrciconucnti,  dcmcafud.conf.47;.  filiusiam 
fuerat  fadusCatbomanus poficRbr.NattamicIcn 
de  fcquitui  Burfa.in  conf  8841U.  5. 
ly  Quartus  cRciluSttquidofnmusin  antiquis, de  ex- 
hibeantur iiiRi a,  qux dicam lalcm  filium  talis  1 runc 
cmm  videtur  latis  probabile  cumfuilTc  legiumum^. 
fic  concludit  Alex  .in  d.conf  5 j .vol.  1 .de  in  conf.90. 
vd.d.atquc  probat  Nat  inconfia)5x;oivZ.delcq.  idc 

confirmat  Cfpha.m  conf  1 i7.nu.45* 

Quinmsdt  cafus.quando  agitur  polfelTorio,  tunc 
cmm  \T indicandum  pro  ’ iiaiiuoc  piobaia . qi  fide 
i6gitiuia.de  lufficiatquafi  poflcUio  fiiianofiis,  fin  iu* 
dicio luiiiquc  polTcllbrio  Infiicic  fcmipicnaprob.i- 
tio.vcin  hanc  rcfpondit  fcnicutiam  Alcia.in  conf 
6x5. nu-x.de  feq.  licmtclligendo  Alex.in  d.  coni. 51. 
voLx.de  Dec.ind.conf  ^4.  vrquoq*c6fitniar  Burf. 
in  coni.98.nu. 8 de  Q>  in  mdiciopoRcnixio  Icuior  fuf 
ficiat  pt^atio, docuit  Bat-inl.  i-Oquor-bonor. 

17  Pi^abilistfi  nonvf  iuccalus.t  naimnquocunq; 
ludicio  quantumcunq.  lummario  fvmpcr  perfona 
eR  Icguimanda  plene . vt  tradidere  Do^  in  l.vlt.dc 

* edi.diu.Adr.toli.  iinb  picoiinnie  ,'vrdc  * coi  tcliatur 
Gut.in conf  vlr.nu .39.  vol.  1 . ioques  in  hac  materia. 

Sextus  huncicquitur  caius.qn  pnncipaliccr , de  m 
iudtciodeciibiio  quau^irurdcfiiiatioiKac  lcginmi> 
tate,in  quo  quidc  magna  cR  Dod.cOrroucrfialPiuri 
X 8 mi etenim  voluexe , t non  iUificcrc  quali  pofiefiione 
filiationisde  l^itimuatis,fcdadhuc  oportet ^'bare 
fe  talem,  vt  cociudit  poR  Cyn.  ab  ro  cit.ttu  Bal.  in  e. 
pcriuas.coLx.vcrf.  item  hoc  operatur  hxc  quali  pof 
icifio  filiationis,  de  probAliccs,  h.ic  quali  poReniond 
o5  fufiiccic  irfiifi  ad  coad.uuanda  piobaiionc  m alia 
ea.  huctefenA  lequuur  Jaf  inLiicquepiofcllio.mi. 
2.C«dc  tcRaAeia  coui  iox.co].;.tn  5.fundam.v’ol.4. 
idd  fenfie  Bar.in  l.non  noJi^  in  a.lcU.C.  de  proba.de 
^uo  meminit  de  eidem  adiixlit  idem  laf  in  cof  i06. 
19 infi.yoLi.vbi addic,! qiiuticdicai principaliter  agi 
dcfiliatioocqh  conccadnurfupcr  hxiedicatc  aliqua 
rclida  alicui  lanq  fiJiodc  Icgitiiuoi  quia  pximiores 
dcfiineli  dicunt  eu  ;n6eilc  talem  hxTeJiratcm  ^d 

eos  pcrtincre.q»  nec  minus  dare  cxplicauic  Bal.  in  d. 
cof  iSoanorruo  filio, lubnu.;.vctf  ptcrca  vbi  agitur 
de  lucccUionc.  voLj.inquicns.  q vbi  agitur  de  fuccef 
lionc*  iQ  qua  quis  debet  probare  fc  filiu  legitimo,  nd 
aoiufficii quali ^oird11o.!qain  dccilbriispciirorifnO 
fufliai  poflefioriu , de  cum  fic  refert  & fcquitur  Ale. 
de  prxiump.ieg.|.d.prxiump.]8.nu.6.dc  s.in  prin.tc 
••flatur  hanc  opinionem  vcraincflc.dc  magis**  com- 
muncin^cprobauopimonc  Dcc-in  conir54.idcn>q; 
Ixpc dixit confulcus  dclado,  vt  pataincooCxoi. 
nu.  >8.  vbi  concludit . 9 ex  quo  pnelcns  lila  quxflio 
ad  iudicium  paiiorium  patincbat,non  fuiHciat  c6* 

* fcllioA  tracUtusfiliatioois;  rcfpondit  ex  commu- 
ni  remcmia,dcinconf6xy.nu.3.qui.licmterpretatuc 
Decind.  conf  54.de coiif  6;6:  vbt  enain  adducit  fi- 
rmlede  dounnio , quando  iuflicit  probari  pcrpollef- 
lionem, quando  venit  incidentcc , lecus  fi  principaj|. 
ter  de  eo  agatur,  tcilc  Baito.  m Lquidain  in  luo.fi.de 
condit.iiiUic.adcbvcicuRocaiUnbiims  ficcradatus 
tilMUoais>acc  Aomiaaiio,  vt  ibipa  cum.  hicctuiD 

pastem 


lofephi  Mafcardi 


|>att«m  totrar  Didac.in  fponraUn  a.par.c.l.$. 
JJ1U.6. vcri.fi  vero  agatur.  Alciatfi  quoq;  rcftttft  ic- 
• I quimr  Buria.in  d.conl'.Sll.nu.5.tpicirar  etiam  prin- 
apaliiertraflaride  filiatione.qn filius  agctetcfirra 
patrem  i petendo  declarati  fe  filium  fuum : vt  voluit 
A Icin  d.pncfiimp.  jl.nu.  i .in  primqcafu. 

Eandem  confirmat  inlam  Patif.  in  conCt  i.nu.i^ 
vol.a.dc  in  conf.  i i.in  fin.eo.vol.  & ideo  t circa  M.q 
fiint  magni  ptziudicijiVt  eft  hatteditas,  n6  debet  fut- 
{ngari  quafi  poflefiio  fil  iatior.is,  auSore  Caftren.  in 
conr4)4.in  ptin.vol.i  . eidem  opinioni  adhaefie  An- 
guilT.PIaeen.  in  confip.nu.».  4c  feq-lib.6.huic4t  ac- 
cedit Catphal. in  coni.1  i7.nii.?.in  fi.ic  ieq.idtrelpon 
dii  Dec. in  conf.57d.no.  10.  !c  in  conf  }to. quem  ad 

hocetiamrcfertCxpha.inconCs1.nu.4l. 

Contrariam  conati  funttuctifniam  qudplurimii 
qiiostefctticfequimt  Dec.inconC54.nu.  j.ctiam  ad 
cfFcfium  Cucccdendi  & petendi, it  t^tinendi  fuccef- 
15  fionem.t  iufficiat  quafi  poflefiio filiationisqua  pro- 
bata fimpliatcr  Cubaiticulode  filiatione  intellig^ 
it  de  legitima, perBat.ini.  filium  eum  definimus,  ff. 
de  hisqui  funi  iiii  vel  alie  iur.ic ini.  1 5.  idc  pet con- 


lati feribentes  tndidere. 

18  Oftauuseft  cafus,tquandofilinseSttnditlcm*^ 
nu  teneri  in  fna  quafi  poflefiione  filiationis , etenim 
tunc fuflicit illa  quafi  poaciriofiliaiionif..vc  conda 
dic  Didac.in  d.tii.defponCin  i.pac.c.S.  $.;.num.i.in 
prin.it  Alc.de  ptxiumptai.prxrump.|8.in  j.caC 

19  Nonuseficafiis.tquandoiiimusin  prxparatacijs 
iudiai,n]roncfa(itcfiquafi  poflclfio  filiationis  pro- 
batz  per  ttadatum  vel  nominationem, tcftc  Cppha. 
in  conCs1.nu.48.ic  in  conf.  1 37.nu.s. 

Deci  mos  cxiatcafus,  quando  filius  petit  alimita, 
lotunc  namqi  ad  didu  efleufi  t fuflicit  quafi  poflefiio 
filiationistvt  audoreft  Alcia.d.prxfumpt.  i 8.in  fi.ic 
probat  Did.ic.  vbi  fup.  & ante  eos  hoc  tenuit  Caflr. 
inconC4r4.inpNn.liD.i.icplacuitCzpha.in  d.conf. 
ti.  num.4S. 

CO^CLyStO  DCCC. 

ARGVMENTVM. 


ttatifi.if.de  aiim.legat.  it  inl.nonnudis.ini.lcd.C.  QuidopusCt  probare  vbi  vitra  filiationem 

de  proba.it  reucrahxc  fuit  mens  Bar.  9 quafi  poflej  pf-- r., 

fio  filiationis  poifit  quoad  omnia,  donec  conttanu  necelle  Iit  conitarc  ctiam  aeieguitmtatc. 


probct,vtconfidecat  Caft.  in  conC4l4.  in  prin.lib.i 
idem  probant Sal.in  d.l.non  nudis.nu.i.C.dc  proba. 

Soc.inconC89.niM..vol.t.Baldind.conf.i8o.vol.J. 

• itdc  •commuflScfiDec.teftanit  Vafq.Iiluftt.cOtro- 

ucca:.85.fub  nu.io.  Mcnoc.de  atbit.  iud.  cauf  caf.89. 

• nu.70.vbi  ctiam  de  * communi  dicit,  1 9 difta  quafi 

24  poflefiiofufficiat  etinpentotio,vbi  filius  petit  hzte 

• diiatem,it  plutesidi fentientcscitat,  it  de  ’ c6i  plu- 

rcsaticftantesrcfaiitlequinirBuria.pamm  libic^ 

ftansin  conf.8p.nu.S.eandcm  cdptobat  Alc.in  conf. 

• 6.in  fi.ic  de  • com  muni  teftamt  PatiC  in  conf.  1 o.nu. 
i9.it  nu.  i09.it  feq.vol.i.ic  licet  communis  fit  in  c6 
trarium,vi  ille  ait,  tn  etiam  in  petitorio  fuificit  quafi 
po^lCo  per  traffatum,  it  nihil  fit  in  contrarium,  vt 
tdlattir  k Bolf  m fua  ptasiCTimi.in  tit.  de  patiu  fup- 
poC.  nu.27. 3t  fcq.  ab  hac  etiam  fiat  Cernentia  Alb.!in 
conl.8j.nu.iz. 

Vetumrediligentiuiinrpeaafacilisetitiitarfidif 

ienfionuni  teconalialio.  Vi  igit  tollJrat horum  au 
tforfi  lites,  potcrimusdicete,  pofteriotem  opinioni 
ponorem  ellc , vbi  non  folfi  concuriat  fimplex  quafi 
poflclfio  per  tradanim  vel  nominationem,  aut  fa- 

15  mam,tled  vitra  traaaticoncuttatitaliaconicChi 
ta/cilicer  fama  vel  confeflioparentumt  vt  cfilidcrac 
d.prxfump.;  S.nu.S.in  i.cafu.it  cfi  eo  Didac.in  d.rit. 
dcfponfal.ini.pat.cS.S.inu.i.infi.Jchancdeclata 
tioni.qn  aliqua  alia  coadiuuantia  concurrant.  ,pbat 
Czph.in  conCi  j7.nn.8.ficintelligcndoDcc.  it  con- 
cordantes in  contrarifi  citatos,vcl  qn  agereratdcali 
mctis,vcl  nili  fimus  in  antiquis,  vt  in  cafu  fuo  nu.  44- 
it  fcq.idcm  tenent  Fcl.ind.c.pettuas.nu.  15.  de  jiba. 
PariCin  d.conf.  io.num.57.vol.i.ic  ante  eos  Alca.in 
conf.SS.nu.p.it  feq.v0f7.Saly.  etiam  in  1.  quida.no. 
?.dc  probat.it  in  d.l  .non  nudis.nuaS.  Cco.aiqi  Fulg. 
ind.f.quidcm.nu.  J.ic  fcq. 

Ptzictei  poflumus  it  dicere,  ptiotem  opinionem 

ai  procedere, t qn  agitur  Iblum  de  nircditatc,  it  bonis 
illius, quiconftituit filium mquafi pofleflione  filta- 
nonis;  fccus  fi  etiam  de  fidcicommiflb  vel  hacrcdita- 
te  alterius,  qux  erat  apud  diflum  conftituentem  .'ita 
declarat  it  Alc.in  conCioi.nu.S7-m  fi-per  1 fideic6- 
millum.ft.de  condi.it  dcmon.it  latiusin  d.  ciCitS. 
in  fi.vcrf.it  hrc  lenientia  maiimeefttcnenda.Alc 
tefenk  fcquitur  Burfat.in  d.conCs8.nu.5. 

I7  Septimushunc  eicipitcafimtquandoincidentct 
dcfiliaiioneic  lcgitimitatequxriiut.nincenim  lufH 
cit  quafi  pofleffio  filiationisivt  reflatur  Bald.in  difto 
conlif  1 8o.num.  J.volum. ) .aUjquc  otwcs  modo  w 


ZVMMARIVM. 

t AdkgitimitsttmprobMndamprimhprobMndmm^mstri 
monntmvtrumwi  prtijumptmm, 

I Jn  fniaaAj  pojr^om  mttrimmi/ , pnitri  JettI 

'Inum  tr  Cdutmuni  dnunturpnrmtn,  ttnuijjit  tr*- 
Mpnts£ijt  inuietm  vt  maritut^vxor. 

5  Mntrtmonutm prdjumptum finit  Jicttur proidtitm, pro- 
btutdo  quodpottril  mdtrr  bdJntabartt fimuljtF fitinui 
ctm  dpptSjbont  vir  i7  vxor. 

4 ^dlnmomumprffrmpltmprebdtarjtprobttiirfdms 

popuU  vtivieinid, 

5 MatrtmoHiumprdJiimptumprobstiirprrtroBatum. 

6 ^stnmomum  driartemtitixcobabitatioiu  profumi- 

tu  r^fitui  dtturt  canonico. 

7 JHatrvnomumprd/aMitnrixcobatit*tiom,fiuntnm 

nd  It^itimilatcmfilf. 

S PrtcJumptcononmatrimonpiJiciturJimultrrJroifinmbn 
bnrtnviro. 

9 TtUcifnptr  matrimonio  dipcmmdibmttjuidiUi  duo  fi 
traBautrint  tan^  coniugth  ir  maritui,  tf  sutor,  dcpch 
ntndo  dc  oBibutparticulnribut  tttam  non  intarrogati. 

loSptcin  frobationufiliationiitripltxtfi. 

I I lafUt jupcrUgiumitatcdictrtdcbtntfyttlfiuifiinominn- 

tumJUiumUgitimumirnaturaUmfVcltraBatumiy' 
ncctptum  vt  takm,  vtl fuift  communem  vocim. 

rrsFzrfTff  mododiCcuflaqu^one 
alia dubitatiolin  hac  miationis 
et  Icgitimitaiis  probSdp  materia  cognira  vrilisiQuid 
vbi  etiam  vitra  filiationem  necefle  fit  conflate  it  dc 
legitim  itate,  opusGt,pba  re.  Qux  omnia,  licet  inex- 
plicandis  filiationis  conci ulionibos  quafi  aliud  agi- 
tes promifeue  et  vatiisin  locis  tradiderimus , tamen 
vt  fingulotum  argumentorum  materias  i cateris  di- 
ftinilas  habeamus, ea  inquam  difpcrla  etdiflinfla  ■ 
colligentcs,fubvnoafpec2u,rationcctdiflcibutione 
ponemusi  atque  hunc  laborem  nunc  excipiemus,  vt 
hoclaborc  Icdorem  leuemos. 

I Primo  Itaque  loco  f piobandum  eft  matrimoniS 
veium,vcl  prz(umptu,fic  mihi  teflis  eft  Nar.in  conC 
5j7.nu.j8.  itamihiprobat  Alex.  inconf.74-num.t. 
vol.i.ncc  illud  uetbum  vel  ptzfumptum,abundacdl 
Iud  emm  politum  efl , vt  difcnmcn  conflituctemus, 
quido  traflatur  principali  terde  matrimonio  ,quod 
plene  cfiflatc  debet,  dc  quo  per  Natt.  vbi  fup.nu-47. 
ct  Soc- uwaa  cooCSb.  nu.  d loioi.  1.  et  ante  eos  tradi- 

dit 


. Digiiiri- 


Deprobadonib. 

«UiSaly.ifll^idam.nu.!  .fTde  proba.Vbi  eoncludir, 

3  prob2daqu«npo0e(Iioncprobari  debeat,  Ti- 
oom  & Caium.qoi  dicuntur  parentes  itUus  tcnuillc, 
reputaflc>2c  tradaiTe  fc  inuicem , vt  maritus  de  vaor> 
de  hoc  vbi  ipfc  filias  non  cfk  in  quaH  poOclIione  ti  i ia 
tiOoiskginmxiVtibiqcrcum.idcinknnr  Bald.in  I. 
oonmftolts,n.4.  C.de^.  vbi  collidit  reperiri  quafi 
jpofi^iondmatrimoaii  ic  rpCNifalium  $ & licet  ipfc 
io  vcrf.|fcd  nfiquid  quali  pofleliio  matriinonudicar. 
quali  p^edionein  matrimonii  n6  probari  per  ueeba 
nactatiua  vel  alTanua  matrimonijinin  ^beturinter- 
Togado  de  rh(iO)t5  id  procedat  quoad  illudtvr  probe 
yormacrimonium  priocipalircrinonautincidcnrcr, 
Hc etiam  debet  inrclligi,  <f  abunde  tradidit  idd  Soc« 
ion.ihd.conf8e4:ol.a.vol.a.duminquit,in  proban* 
do  matrimonio  noo  fulhcerclcucsconieduras , vel 
pnefumptiones.loquilur  vbi  cum  principaliter  de  eo 
tradanu.vt  de  Irratione»  Hcquc  late  probat  Saly. 
vbi  fup.nu.  3 .verfego  autem. 

3 Scamdumvcr6ihocefl,tpt*lumptummammo- 
^m,lati$df  probatum,probando,<p  parer <St  mater 
iftius  habitabant  limui,  6c  ie  inuicem  appellabat  vir 
dcvxof  vt  tradidit  Abb.mcap.laror, qui  HI.  lint  Icg. 
quem  ad  hoc  referr  de  Icquttur  Rui.  m conf  6 ?.  in  H. 
Tol.x.dc  confirmat  Burf.  in  conf.89.num.7-  v bi  addit 

4 tdemelTcitn  probetur  fama  populi  vel  vicinia; , q> 
proulibusptirabanmr»  quia  matrimonium  htc  inct- 
dcntcrdcducitur  ilbilicctad  legirimim  liiccclltonc 
tantum,  priorem  partem  probautr  Ale.  inconfi  6.  in 
h.inxia  dodri  nam  Bar.in  1.  Hlium  cum  definimus, if. 
de  hisquifunrlujivclalic.iur. 

£xut  de  alius  modus  probandi  matrimoniu  pium 
, 5 ptom.tralicet  per  rradammmon  enim  clt  tanta  pr^ 
iuniptioy^Titia  ncvxormeaexeo,cpvoccmcam 
Vxorem  meam»dc  illa  me  tn  virum,  quama  cH , qux 
cxhocinfargirprarfumpriocx  traciatUfS  tli  eam  rra 
Aabarn  honorifice  in  velhincnitS)alimenti5i  in  cadd 
menla  de  IcdoiVt  inquit  Baid.inl.non  ignorat, nu.5. 
C.deitsquiaccQr4)on  polfidd  aHcriiSal.ind.l.  qui* 
dam>rubnu.3.veiautador,  cumfeq.ff.de  piob. 

^ t llhid  tn  dccohabitatione»9  prxfumac  matrimo 
niucxca.vcru  eff  de  iitrcctuilidccusdc  mre  canoni* 
<o.tdic  Czph.in  confsa.  nu.d2.  ira  voluit  de  Hiero. 
Zanct.in  trad.de differ  vtT.iurnu.ari.diffcrcn.  194. 

. e^od  de  procedit,  vt  ex  ea  cohabicarionc  pi^luma 
7 tur marrunomum»  t qnanrum  ad  Icginmitaicin  tilij: 
vt  nudor  eff  idem  Cxph.in  conf.4&.  nu.17. 

5 prxlumptio  vero  non  matnmonij  f elicirntili  mu 

licri^riumhabitct  i virOfVtteffaturSocy.iun.in  d. 
canLs6.num.a6Jnfi.vo). a.  de  ibi  liib  num.40.addit, 
tqnMaiunimum  requtratuccohabitatio  tempore  c6 
cCptioois^  repetiit  mu  44*  de  quo  puldirc  Nact. 

io  conf.47  l*nu.  3 6.  in  H Ac  fcq. 

pnserca  non  eff  ignor8dum><p  in  hococceffe  fir» 
p vtceffcsdcponantjt^ilhduorccradauermc ,tanq 
cooiogestdctanqDam  innntus,  de  vxoti  deponendo 
deadibus  particularibus  etiam  non  inrcrnogari.  vt 
fktmnt  Rai.incooC5a.nu.5«vol.$Jta  aiam  pulchre 
foip(itPanr.inconfi3.col.i.vol  a.Kucquoq,perti* 

* ncnt,qux  tradidit  Prxp.ind.c.Utor>iui.  8.  qui  HLHnt 
Icg. vbi  pod  alios  concludit»  9 nd  probato  titulo  ma 

* . trimoni),conlidcpndum  Ctiiolamiccenicm  coha* 

bitatk>ncm»abrq;co,  9tradaucrinrfcvtconiugcs» 
noaliifficereprole^itimirate » fecus  fi  probetur  diu* 
^ tuma  cohabitaciointcrcos»  ex  quibus  natuseffillc» 
\ decidiislegitimitatctradamr»ideiucuu]Pra;p.lcn* 
fiiMatinconCyt?.  nam^l*  de  probat  ajpettius  idem 

* ^oPRcpJnc.pcr  tuasdn  pnn.nor.t.qui  Icg-tquo 

snlm  fcripfic  triplice  effe  fpccicm  probauoius  fi* 
• haikNiSAdelcgitimiuriuPrima  commuRuoplnio>9r 
ndised  fi  Iit»  Imimut  ralis.Sccunda  aflenio  paten- 
ranwTcinaaaSaiaStquod  imucmdidi  pucnqtus 
tndM  ve  vjtorcaifiusB« 


Conci.  DCCCl.  40- 

II  Poftremo  praecipue  ncccffccff,  vrtcftcsdicart ta- 
lem fuilTe  nominatum  Hiium  legitimum  de  natura* 
lem.vcl  tradatum  Se  acceptum  vt  ralcm  > vcldculi 
fui  fle  communem  vocetn:ve  ad  hoc  luihi  tcHcsTuat 
locuplctiflimi  Alc.in  d.conl' 5 1 • vot.  1.  Dee.  in  conii. 
54€^.i.Rui.inconf5  i.mMT.in  H.  vot.s  de  nuiicu* 
parim  Prxp.dcquo  nuper  mominimiui  in  d.  cap.  per 
tuas.in  prin.nor.i  qui  fiUint  Icg  Quxoinniaf<rcun 
diora  vberioraq;rcddcicpotens,  (i  inipicies  lupcrio  • 
res  noffras  Concluiioncs  • de  1 nfi  .1  CoMclufioiicm  in 
ucrbomarrimoniiim  ubi  litus  eff  matcrixlocus;  in 
• przfcmia  no  progrediar  vUcmis.nc  materias  peruer* 
ramus, Icd  nobis  fft  latis,  quantum  pr.vi'cns  argumen- 
tum poffulabat,hxc  breimcratrigiUc. 

CO^CLrS/0  TfCCC/. 

A R G V M E N T V M . 

Quem  dcccfllfic  line  liberis  an  in  dubio  prsc 
fumatur  • 

S V Af  M ^ R / M. 

1 Quando  ali^uh  diat  nullos  alios  tjfe  h^rtdity  qui  vult  di- 
tttt  (ontrartU"/  probri. 

1 Qu^tM  (i'if  .Ufetn^ « utsbus  dtctpjfiprafunnlurji  alittr  nS 
proba,  ur . 

j l 'pt  Hd  probatur, quiid  q:as  baburrit Jilios,  allrgatio  quod 
dfrtpaUjft:cf^iji,m(ijrutioeontuntteumqualUaUjia 
tusbtnnutu. 

4 s^iffertHi  aliquem  dteejjilfeium  hbtrn  tquomodobotde- 

erat  probartyfx  per  quot  UjUs-,TetriiJiui. 

5 prtd/ato  altqunnhahuilji  vnuw pUum  yji  agatur anba- 

bntril  plureiprafuMUur  tUum  taaturrr pisum y ij  non 
plura  babutjpi. 

T^n  i 1 1 TTi  ^^11^‘l^^ffutum , ve!  aliquem  alium 
IT  11 1 U ll  i dccclliiie  liijclibcrisindubioprafu 
1 mitur»tundcliqu»sdixcritluncnei».i:uum  , videli- 
cet dico  nuIlo.scffchxTcdos|  qtiiviilt  dicere Icontra- 
iium,  probet : iisaffcruii  G-o.  mfuimdclege,  ff.Je 
prob  quam ^d  hoc  allegat  laf.coni.34.niim.i.vol.i. 
vbi  miilralimiliain  probanda  ncgatiiu  adducir,  na 
a que  finedclccndcntibusdecciriire  pre(umitur,|  fi  ali 
tet  non  probetur, ex  I.  cxfado,!i.  liquisautem.dribi 
Bar.Ang.dt  Pau.Caffr.ff.  ad  Trcbcl-dc  hocmaximfe 
procedit  fjuore  Hdcicommitli , ut  ait  Ang.  ibid.  Sed 
Ruy.inconl.  109.m1.37.  vol.i.inqimhane  pnefum* 
ptionein  geucralircr  efle  vcrain-Nam  inquir,ubi  n6 

3 probatur, qfquishabucrir.Hlios,t^llegatio,q> quis 
decefferit  fine fi)iis,ncccfl'anb  conucnit  eu  qualitate 
ffatus  hominis.  Vnde  qui  ab  iniiiocomrarium  dicit, 
debet  hoc  probare*  vt  ex  Bart.  videre  eff  in  i.  fi  prius» 
nu.3Jnopp.3.pai.ff'.dc  no.opc.nunc.<&U’->(^iditBaL 
inl,ex  plcna>C.  de  prob.  Se  recemiores  Sencnlcs  in  L 
quidub$.^.cum  inbcllo,ff'AcrebAub.{Idcm  q>fcUi> 
ect  prxiumaturqu6dccdrifi'cfincfi)iis,voluic  Alex. 
cofldCao.mi.it.vol.i.allcgatS.pcn.d.l.cxfaflo,dcibi 
Bar.io  d.S.cu  in  bclloAc  idem  rcfpondit  Alex.  conC 
j 79.  na.7.  vol.  7.  inquit  1'ulHccrc  probare  mone  talis 
abfi)ueeo  ,qu6d  pre^rur  * quod  deceff  erit  line  libe* 
lis^cffeCallan.lincoiff  ry.dub.j.nu.ii.  quodcitani 
placuit  bcHo.  coniil.ip.nam.y.  idem  teflatur  Capic. 
dec1fT159.nu1u.j1. 

4 Contra  vero,  faflcrcnsaliquem  dcccffilTc  cum  li- 
beris » quomodo  hoc  debeat  probare , de  per  quot  te  - 
ff  cs,adcuuduscnr  Calfan-d-conf  19.  in  4.dub.nu.  1 j . 
&lafd.conl.34.nu.i.lib.i. 

Qnod  amplu  procedere , etid  fi  probaig  habuiffe 

5 vnuin  tiUu(u»tl^*^  agatur  an  habuerit  plmcs>nihUo. 

muuis 


iofephi 

m iniurnim  hoc  cafii  pr^umerctartm  illum  filiu.& 
non  plurcs habuiffc,& ideo  Ii dixerit  plures  nd. ha 
buiile.qui  eomrariGdicii.probaicdcbct:vtc6cludit 
perca  i)uj:atai  RuiJocOi^.  109.nu-i7-vol.3- 

£0  ^ C LV  S l O DCCCII. 

ARGVMENTVM. 

Filium  quem  e(Tc  facerdotis.quopado  pro- 
betur. 

SVMMARIVM. 

k TilhimqutmtJfrfactrdotuprobatmdi^(il*> 

i F$UumqMtmrJifdurdotit4fuidixtrit,prohdndebttUm 
portjjutrdoty  tumgtnmp. 

t qugencfacerdons, tprobanidiffici- 

Ic  cflcrradidic  Io  And.  poftHoft.  in 
c. veniens  dc accu  quosrefercndofec]uit  Fel-in  c.in> 
ter  cxtcra.snu.i.dc  rclc  Vmlc  filiu  fjcerdocis  fi  quis 

a dixerit , debet  probare  f tpe  Tacerdotii  cum  gcnmlTc, 
aiidsilhid  intentans  non  obtinebit : vt  tellacur  Io.in. 

A ndr.in  addit.ad  Spec.in  rub.de  lil.  presb.  quod  etia 
tradidere  Abb-dc  alii  inc. inter  czterasidcrelcr.idem 
voluit  Rcbuf.in  rrad.de  nomiq-  14.nu.14.in  quo  lo- 
complura  alia  fimilia  habenturadquod etiam con 
fulas  loan-Crot.in  trad.de  tcdtb.nu.24;. 

Q O L S l O DCCCllL 

ARGVMENTVM. 

Filius  cum  patre  habitans  & bona  cius  admi 
niftrans.ande  bonis  patris  acquifiuifle 
prcAimaiur. 

SVMMARIVM. 

« Titiui  cum patr*  b4bttAmt^  honu fuA  ddmimfirsmprrA' 
Jumitur  Acquijtuijt  dt  benu  pMriu 

a FtUuibotfA  patr$$  Zimminram  i7  cumipfobMbitAHt  ^ 
tJlinduftrtMt  mtrcstor,autfiUrtatm^pTo^sbomit 
Acqutjimjft prdfumitur, 

1 T41I111Q  cum  patre  habitansit& bona  patris  (ili 
X 1 1 1 U adminilbans»  prxfumimr  acquifiuUrc 
dc  bonis  patris:ira  loiprum  reliquit  Putpur.m  i.cum 
fundus»^. renium, nu.67.flF.n  ccc.pct.  nec  tenetur  pro- 
bare,quodacquiderit  de  bonis  propnis.’  vcibidcin  in 
quitriirp.nu  de  hocmemmit  Bart.  in  trad.de 
du(^.frat.q.4.&gl.inl.cum  oporter,in  ptin.ff.debo> 
nis.  quz  hbe. 

2 ^oclunonciD  limitabis  f non  procedere,  d dlius 
eHct  indudrius  macator,auc,vt  aiucdalahams ; quia 
tunc  de  propriis  bonis  ptefumitur  acquiduilTc:  vt  re* 
?pon(iim  eil  i Ruy.  in  condi) . nu.)  7.  cum  ibi  pa  cu 
addudis,voI.$.tdcp)  tradentem  vidcasIo.Ctoc.inl. 
fraicradatrCinu.U9.(f.dccondi.indcb.  vbi  nonnul- 
la aiia  feitu digna  in  hac  materia  repenes. 

C O ^ C L l^S  l O DCCClIil. 

' ARGVMENTVM. 

Filium  qui  dicit  hxrcditati  paternx  k immif 
cuiiTc^an  probare  dcbcac. 

SVMMARIVM. 

f Pctiumqi^dHitbdndkMipAtirwdftimmifcuiJIttpnbA»^ 
ndcMt. 


Mafcardi 

I Qmtmadmodumcontra^Uumtmtncipsfumnon^fint^ 

daU  mquifisbilitAcrtditornm  intentio, nifiprohent  tM 
ndiuijfcdta  neque  tontrnfiUum  inpotejiuu^  mfipreihe- 
tur  tum fi  hnmtfiut^. 

% Mtduptiettfunt  coewhufdt  quibuiprohsturfiltum » fari 
fit  in  drt patrii  bareduati parentu fi  immipuijfi, 

4 Fdiut  inpotefiate  non  poteji  adire  bareditatem,  quis  dffi 

immijctrtfif  domimum  continuare aSt  acquirere» 

5 Filiuffiin/bcietate,quJvtuopatrt  tncboauerMtjnfimoT’ 

tempatritperfiuerauityrem  ceptaperfictendOf  nec  nou6 
aliquod  meboaudo^mbareditate  patrtsvolmjfe  fiem^ 
fitre  probatur. 

6 Ftitnifirempitritvendiderit,  intelligrtnr  fiimmifieAjfit 

idec  oneribut  bartdtiaryi  obftrtHut  videtur. 

7 Filius  Ji  agat  m iudicio,  iy  in  iibeilo  proponat  aliqua  bons 

futfit paterna^iy  in  bonis patrtt  ttmanfifir , taqneadfi 
fpt^lareprocuidubio  probat  fi  tmtmjcutjft. 

S FiUut  m baredttate inteiigitmrfi  tmmtfiut^fififnt  abeo 
tanquum  ab  baredt petuntur  legata,  contradixerit , <b* 
iHdtaum fufieperit. 

p Ftliut  inbaredetateprafumitmrfiimmifiMiJJi  fifolueriS 
at  aUtnum patrtt  deJunSii, 

10  Quilibet  pro  alto  etiam  tnuitojhluerepottfi, 

Nommt  proprio  quu  potiut  prafumitur  folntre , quam 
alieno , tbi. 

I I Filtut  non  mte^igitur/ein  banditatehnmifiuijp!,  quXdo 

debitum  baredttarium /oluerit  eum protefiauoney  quod 
non  ideo  velet  tjfi  bares patrtt. 

t X Debitum  bareditartum  prafumitur  fmijfi fidotum  abfq\ 
animo  immifiendi  vel  adeundi  yfiefi  modica  quanuta- 
tii  t^pc/fii  dieifoiutum  ex  ^Er«o  ptetatit. 

I ; FiUuiJitn  domopatrit  d^nSt  b^ttauerit,prafumetur 
fi  immifiufie  baredttate,  nfijorte  probaeurtt fi  ex  alea 
tufia  ceutfa  babetafie.  • 

14  Pekui  ex  imitatione  domus  paterna  nonintelligitter  fi 
immifiereen  bareditatt,ouandoaliuiefibarti. 
a s Filiui  tenfiturfi  boem  patrie  emmtfcuifie  ,Ji  rien  demeem 
cum  tota  fumtlu  babitauerit . 
ibPtitusfieufntota/aimlia  nbbabitamrit  indomopatrit, 
magit  videtur  tbe  feufie  teere  quodam  famtliaretatu^ 
quam  antmo fi  tmmefiendi. 

1 7 F^ut  Ji ptfiideat  agrum  vel  vinei  patrie,  tx  fruFhes perci 

pMt^H  baredttate  fi  emu^cut/uceeefitur , m/ieoutipls- 
thnedoUt  materna  pqf^at. 

1 8 Filttti  fifoUi  detinuit  Jiu poftedtt  rti  bareditariat , tx  boc 

prcbaturfitmmefettifitpufiprobefmr,qu'odex  aliacau'‘ 
Ja  pof seder  it. 

1 9 Fnpt^  tutort  auHore padefi  adtrt  bareditatem. 

10  in  bti  qua  a puptUo  fiunt  exprtjfim  verba  tutoris  exprefi 

fa funt  ntcefiarue,  non  vero  in  bis,  qua  fiunt  tatis*. 

1 1 Quando puptllm  facit  aflum  quifigmjieat  adition*m,v% 

ficum  tutort fruFlm percipiat , tunc  alter  alteri pr^u» 
mitur  confinfum  prafiitt/u. 

ixFiliuififiruumpa  emummanumifirit ,finede^iovide- 
tur  fi  immffiuiftc. 

2)  P'Aui  quod  facit  non  vt  barttjid  vt filtut  immixtiomm 
non  inducit. 

Filius  in poufiatt patrii  confiitutus  JtrogiOni  fuerit  rt* 
fhtutrt  bartdttaiem,necfi  aliter  immtjcutril^x fola  re 
fiituitont  videtur  fi  immi fitre. 
a 5 Filtut  fi patrem  J^iierit , dT  infi*  A fecerit , non  uidetur 
anirnofi  tmmijttndiid ficift*  ,fid pietatis  catfie. 

16  Imptnfa  fa^a  pro  agritmdme,  CT fipultura  patrie  defun 
Jiiparee  tudttontur,ix  ctfdtmgaetdtnt  prtueUg^. 

C.  1 j . 1 qui  dicit  hxrcditan  paterne  (c  im- 
I A llllilil  inifcuiflcrtdcbccprc^rc.EtcnimU 
cetiurcCxTarto  filius  in  potedate  .Iit  Itms  heres, dc 
ncccdanus:  vc  ait  Pau.l.C.iu  U iuis.R4c  hb.de  pofih. 
dc  in  l.cu  ratio.in  prin.tf.de  bon.  damnat,  cum  fimil. 
Pretonjmth  iure  cautum  cd»  vc  abdinendi  bened- 
aum  habeat, dc  quo  mre  meminit  Imp.in  SXuuvcrC 
iblhis  jmututptetoi.lndi.dciixicd.qual.de  drdc.de 

Cami 


pe  probationib.  Concluf  DCCCnir.  4t 


Caiusm  Inecc^ari|s.flr.dcacq.haTC.Cumitaq,- filius 

vi  huius  praitorij  btncficij  hatresnon  prxluinatur  pa 
ms , opus  cft , vr  is  a paternis  creditoribus  conucniri 
pomt,  probare,  cu  non  lolum  fi  liu  dTe,  Icd  etiam  le 
paretis  Ibi  hxrcditati  immilcuifle . ita  mihi  tcftes  sut 
opttmiquique  luris  Quilis  interpretes  Accur.  Batr. 

®^S3li)in  d.i.ncccn'arijs.  fF.de  acq.hxrcd.&  in 
l.i.C.n  vt  ab  ha-rcd.fe  abflin.  & in  l.fi  cum  dotcm.S. 

rranIgtediamur.fF.fbl.matrim.  vbinuncupatim  Pau. 

Cait.n^  ).dicic*  omnes  confentire : atq;  ibidg  Alcjt. 
nu<io>m fi. & II.  Iftudcnim abfiincndi beneficium 
filium  in  potcftatc  emancipato  fimilcm  cfficit.  vt  ha 
bcmusilulianoin  l.nam  necemacipatus.  ff.  de  Icg. 
* quemadmodum  contra  filiu  emancipatu  non 
wnjnda(a,ncq,-  llabilita  crediioru  intentio,  nifi  pro- 
bent eu  adiuillc.ita  neq; contra  filiu  in  porcfiate,nifi 
probet, cum  (e  immifeuifle:  fic  teftarur  Accur.in  d.|. 
ijcudotem.§.tranfgrediamur.in  verb.  hxrescxtite- 
m-fF.  folu.inatr.  motus  cftd.  l.i.C.  deiur.dclib.cui  fc 
rubfcripfir  egregius  Franc.Mantic.de  conied.vltiin. 
Volunt.lib.  I a.tir.  1 o.nu.  i. 

A^ori  igitur  cum  id  onus  iniunxerimus,  vtillud 
probet, nunc  merito  vidcndum,&  qua  ratione  eu  ali 
$ qua  M parte  oneris  leuarc  poiriinus.t  Multiplices  ita 
que  liint  c6ieciun,  quibus  probat  filiu,  qui  fit  in  ere 
Patnshxrcditati  parentis  fcimmifcmfic.  Iit  vt  a ver- 
biscxordiamur.Bal.in  l.potuit.nu.i  i.vcrfi.7.qu®rit. 
C.deiur.dclib.  quaerens , an  ex  hisverbisa  rtliomor- 
*“^^  P ha-teditarem  patris  mei 

rnihi  delatam, adeo  iplam,filius  videatur  heredit.iti 
patris  immifccrc.cocludit contra  Bartoli  Imam,  cui 
« more,vt  Tiraqucl.  verbis  vtar  de  vtroque  rcrratff, 
«ci^racl.conucntio.glo.  d.in  verb.configncr.nu.  i a. 
verf  ficut,ex  indufiria,cx  omni  occafionc,cx  profefi 
l^x prsfcripto repugnare, atq,-  contradicere  (blctf 
aliter  fentientis  inl.is,  qui  putar.nu.^fFdcacq.hcrc. 
quod  cum  filius  dicar,  hircditatcmfibicire  delata, 
«mxc  labatur, quia  hxreditas  dicitur  delata,  quxpo 
teftaditiil.delata.fF.dcvcib.fignific.at  filius  in  potc- 

4 natenem  poteft  adire ha:rcditatcm,t quoniam  dicit 
Icimmifccrc,  & dominium  continuare,  nonatirein 

-acquircrc.l.infuis.fFdilibe.&pofih.&-|.nihil.ft;pio 

• bxredc.cigo iuxra  Bar.non  vf  Ic  immifccrc;  coiidu- 
dir  inqu.nn  fccOdum  verbomm  /iibtilitatem,  q>  filio 

poiiusinfcratur,qudmdcferamrhxreditas,fi:dqtiia 

nonfemper  propriis  vtimurvocabulis.l.fitibi.ff  li 
cett.  pct.  cum  fimilib.  fi  filius  habuit  voluntatem  ac- 
quirendi, non  dubitat,  quin  ex  his  verbis  videatur  fc 
immifeuifle  hereditati, nequc.n.inquitrequirit,q>  he 
fcshabcat  feientiam  lurifconfulti , l.in  bonorum,  fi. 
debonor  polT.  fic  contra  Bar  opinionem  tenet  idem 
Bal.quam  etiam  ridiculam  appellar,  & ciuidem  fen- 

• tentiam  * frequentiori  fertbentium  calculo  efle  recc 
ptam.tcfiatur  lafin  1. 1 .iiu.f  .C.qui  admitti. 

5 Preterea  tfi  filius  in  focictatc.qnam  viuo  patre  in 
chMucrat.poft  mottein  patris  perfcuerauir , rem  fub 
c^cm  patre  coeptam  perficiendo,  non  veronouuin 
aliquod  inchoando  in  hxreditatc  Patris  voluiflefb 
jnifcere  probatur;  fic  Bar.Sc  exteri  Icribcntcs  dccU- 

ramin  l.fi  pupiI  Ius  patcrna.S.i.fFdcacq.hxred. 
d Amplius, t fi  filiusrcm  patris  vendiderit, intclli<»it 

vtiq;  immifeuifle, & ideoonenb.  hxrcditariis  obl&i- 

«usvidctur,tclkAIc.inconi;pen.nu.i.lib.S.pcrl.‘^e 

nt.fi.de  acq.  hxre.  ^ ° 

Porro  fi  filius  agat  in  iudicio, at  in  libello  oiponat. 

7 aliqua  bona  fuillc  paterna,  f 3c  in  bonis patris  rcm5- 
fiflc,eaqj  ad  fc  Ipc^arc , & ptinerc,  ^culdubio  JJbaE 
. hunc  fe  immifeuifle,  qa  hoc  facete  non  p6r  citra  ius 
& nomC  haeredis:vtccnliiit  Arct.in  conf  1 36  in  prin’ 

• perl.i.fF.dc repud.hxred.de  1 fi  auia. Cdc iur.delib.  ’ 

S Imo  fi  filiusaquoittanquam  ab  hxrcdc, petuntur 

• legata:  c6ttadixcrit,&  iudicifi  fufceperir.finc  vl  Ia  du 
Pitationcintclligitur  fc  imnufcuiiTcvtf  bauit  Bald, 


n 


in  I.  i.infin.  fF commun.de Icg. cui  acccdifDcc*  in 
confi.449.nu- II. 

P Hucacccdif,  f quod  fi  filius  fblucrit xs  alicml  pa- 
tris dcfunfli,pr^fumaturfciinmifcuiflc,vt  A. Florcn 
tino  militi  rcfcripfit  Imper.  Alex. in  l.z.  C.dc  tur-dc- 
Iibe.de  idcm.eidcm  in  l.parcntib.S.  qui  autem  agno- 
uit.C.dcinofli.  tefta. 

Nec  iftud  in  quxfiionc  vocari  poteft,  q>  hoiufmo» 
10  di  folutio  fieri  ^ifit  citra  ius,de  nomen  hxrcdis,tcu 
quilibet  pro  alio  et  inuito  pofitr  folucrc.  I.  lulucndo. 
ft.dcncg.geft.de  l.folutionc.lFdcfolut.  Namex  fola 
Fulg.de  Caft.in  d.l.rclpondeo,qucm  potius  ptxfiimi 
lolucrc  nomine  proprio, q alieno.l.de  magis.ff.co.de 
folu.de  ante  cos  fic  rcfponditBal  ind.l.potuir.nu.iy. 
in  fi.C.de  iur.delib.  que  fcquitur  Alex,  in  1.  i.nu.z  C. 
eo  quod  placuit  de  Cor.in  conf.ad  i.nu.9. 3e  10.  hoc- 
que  probauit  N at.in  d.conlii40.nu.  19. 

Hoc  idem  limitandu  cft  vt  non  procedat, t fi  filius 
debitu  hxrcditarium  folucriteuin  piotcftationc,  q» 
non  ideo  velit  efle  hxre.spatris:na  tunc  non  intclli^ 
turfeimmifaiiflc.vt  Icriprn  reliquerelaf  de  alij  in  d. 
l.a.C.dciur.delibe.  hiiiulmodinainq,'protcfiatto fa- 
cit animu  immifccndi,  vel  adeundi  cellare,  line  quo 
necimmifccre,ncc  adite  quilquapote.ftintelligi.l.at 
fiquis.S  plcriq;  de  1. feri ptus.de  ibi  Barc.fi'  derelig.de 
fumpr.fiinc.atq.l.prohcrcdc.paulopoftpiin.in  verf. 
de  ideo  lblcnttefiari.ff.de acq.  hxrcd.  de  S.vJt.  Inliir. 
de  hyred.  q-jali.  de  d.ftcr.  noininaiim  confiilcndo 
tradidit  Aici.in  conf  pi.lio.s-ad  idem  videiurtcfpc- 
xifle  Bal.in  d.l.potuitnu  16.  C.de  iur.delib. 
iz  Deinde  iftud  et  velim  iimiics,  t vr  fi  debitum  eflet 
modicx quantitatis, de  poflet  dici  fbluru  ex  ofiioo 

I)ietatis,criain  fine  vlla  protcftationcprxfiimiiurlb- 
urumablquc  animo  iminifcendi,vel  adeundi;  vclu- 
ti  Ii  quis  foiucrit  medicorum  mercedes , vel  impcfas 
fadlas  pro  medicinis, vt  latcconluluir.Nat.  in  confil. 
44S.nu.1z.de  <eq. 

Inliipcr  fi  filius  in  domo  patris  dcfunfti  h.ibitaue 
ljrit,t  pr^fumif  lcimmil'cuiflchxrcditati.nifi  forte  p- 
baucrit.fc exalia  iurtacaula  habiialfe;  vtoblcm.iue- 
rc  Bar.Bal.de  alijperillu  tcx. iiil.i.lFdcrcpud.  ha-.-c. 
idem  repetiit  Bar.  qui  plenius  id  C-xaminar  in  d.  1.  gc- 
rit.iiu.z.vbi  Roin.iuim.  1 1 .de  aJi|.  fi  dcacq.  hxrcd.ad 
idem  rndit  Bal.in  conl'.207.qii.vrimr  vtiTi  domiciliu 
patris.iui.z.vol.i.q»  placuit  CSe  Imo.in  I. filio pra-tcri- 
to.nu.49-<Fdc  iniuft.  tcfta.dicgs, qj  fi  filiushabitet  in 
domo  parrisdiccrpolfif  habitare  vr  curtos,  vel  inqui- 
linus,dcnon  vrhxrcs,dc  deinceps  illcadiispollir  ge- 
ri citra  ius,de  nomdn  hxrcdis,  rame  111  dubio  indiicit 
aditioncm,fiuc  (vt  (ignlricantius loquamur)  immix- 
tiqncm,  quod  c6  magis  procedit,  fi  filius  per  decen- 
nium poft  monem  patris  cius  do:nu  incoluerit,  iux- 
ta  l.fi  filius.  C.dc  pctir.hxrcd. 

14  Iftud  tn  t quod  diximusdeimmixtionc,quxcolli 
giturex  habiranonc  domus  patcmx,noah.->bcrio- 
cuin.quando  alius  cft  hxrcs,quia  tunc  merito  poteft 
dici  cum  habitafle  ratione  dotis , vel  Icgitimx , liecc 
hxrcs  patri  no  extiteritifie  teftarus  cft  Gra t.in  d.coli. 
Z46.nu.i3.vol.z. 

Ad  hxchocidg  velim  intcliigascxfnia  Roma.in 
ly  d.l.gcrit.nu.zz.vcrfvltcriusad  id.fFdcacq.hxrc.  tq» 
ita  demum  filiusccnlcatur  fc  bonis  parrisiimijifcuif 
fc,ficiusdomum  cum  rora  familia  habiraucrit:quix 
tunc deftinatione  domum  habere  dr,qn  habitat  cti 
tota  Fimilia,alias  fccus  pcrcontc.v.in  1. 1 .§.  domum. 
ff.de libir.agnof.3c l.i.S  habitarc.in  nn.  ft'. de  his, qui 
dcicc.vel  cffudc.Vndcfi  eu  tota  familia  non  habita 

16  ucritin  domo  patris,  t magis  vf  ibi  fui  irciurcqiiodil 

fainili.uitatis , q animo  fc  immif'cendi  per  l.  qm  uirc 
familiariratis.cum  ibi  nor.ff.de acq.  polf.Ban.ctiatn 
in  d.l.gcrit.nu.Z4.aflcrit,q>  qui  vadit  ad  habiranduui 
qum  Familia,  & fiippcUctltli  indomo,vcl  dixerit  ei 
le  poirtdcre,prxfuinitur  atainius  adeundi. 

Jofe^bi  Maf(ardi,vol^,  f Itidem 


lofephiMafcardi 


jfgrimdlnc  ct  fc-pnlfUM  pares iuHicanc . et  ciW? 
dcntpriui!i''"'.^ndc.i  B.'.r.rcri!Ifircx.in I.icftjtu6« 
da.C.dcpcr.  ha  re  <]uod  . r pl.K  uir  A lex.  in  l.ult.S.in 
computationc.in  pruno  aotab.C.de  iur.dclib. 


Itidem  Ci  filius  po/ndeat)jCrfi , 7d  vincam  parris» 

X7t&  fru<3u.< percipiat, icimmiicmffcccnfct.ni/icon* 
tcplarioite  doris  marerna;  polfidcat.vtdocuit  Bar.in 
■d.I.i.dcrcpu.h9rc.q«eBaI.AlcK.&Iaribid.fcquunt, 
idc  voluit  alibi  Grat.m  con(li46.|nu.  1 1.  volu.a.quod 
piunbus  confirmat  idctn  Mantica, vbi  lup.nu.17. 

Sancfihliuslblu  poflcdit  lotdctinuitrcshxrcdi- 
iS  carias, probatur  et  ex  hoc  fc  immilciiflc,  f nifi  probe 
iur,9  ex  alta  caoCa  pollcdamvt  audior  efi  lafi  in  d.l. 
i.nu.i.pcrilluintcx  ffdcrepud  hare-g»  idem  probat 
contcx.ind.).i.Cdciur.dchbc.dand.l.i.detcpud.  Filius  natus  cx  vxorc  , quar  aliquandiu  ab* 


e O ^ e LV  S ! o vcccr. 

ARGVMENTVM, 


h«rcd.iunda).pio  hcrcd.Ji.  i.dclfi  is, qui  bonis.fi.de 
acq-hzred.quod  enant  plurib.cxpiicat  Alexin  coli. 
3x.nu.i.voIu.;.fcui &rubrcripfi(Parir.in,con{  i6.nui 
40.&  tcq.vol.x. 

Id  extendere  poteris, vt  5t  verum  fit  in  pupilloiqui 
cfl  tutore  pofledit,  & ftuchis  percepit  cx  ^nis  pa  tcr- 
l9i)is  hxrcditanis:tnani£tpupiUusturorcauihorcpo 
teftaduc  hcrcditaicm.i.pqtuit.Cde  iur.dclib.ricam 
pliai  Sociun.in  con£i  53.inprin.vol. a. 

Qnod pofirenium  rub.impliabis,vc  inprzfianda, 
auihomatciionrcquIrSmr  vabaexprefla:  utlcripGt 
Bal.in  d.l.pomipnu.  1 8.C.de  iur.Jdib.  dicens, ucrum 
quidem  elic  in  ijs,  qux  fiunt  cxprelTim , uciba  tutoris 

20  cxpcclla  efie  nccciiariai  J non  ucro  in  ijsqua:  fiunt  ta 
citdquia  in  iis  tacite  loqunnurreb.ipfis,&  fa^is»arg. 

IJcquib.vcrrnamcumiple.lEdclcgib.&l.itcmqa. 
lF.de  pad.de  l.Ii  pater  naturalis,  ff.de  adopt.  Se  1.  tum 
oficndnmis.$.\lt.if.deaurhor.tut.  quam  opinionem 
fcquttur  Rom.  vt  Soc.  refert  in  eodem  loco , quando 

21  pupillus  facit  adu.qui  (ignificat  aditione,  tucluri  fi 


fuit  a viro»an  potius  prarfumacur  natus  in 
nono  menfe,  quam  in  feptimo. 

I Fiiius  rutut  ex  vxore,  qutt  aliquMndiu  abfuit  a viro  ,po- 
tiusprffumitur natui  in  nono  t/tenje,quam  in ftptmto. 
Contrarium,  nu.x. 

J Quem  natum  fuijji  ftxtOyoSlauo, "rei nono  nefji,  probatu^ 
perobjhtricti^by/icoifj  alioi  in  arte  peritot. 

4 uAd  probandum  qutm  natum fuiffefexto^tnl  oSlauo  mtn 
ft  requtritur , vt  tejitt  deponant  mulierem  pajfam  tjji 
multa  J?aa  accidentia 

y Partui  quandoefinatura!it,mulitrnonpatiturffuaae> 
tidenua. 

6 Di£1o  matris  a ferentis jiUumfuijft  natum  in  oOauomen 
fenonjlandum. 

uUtres  non fentiunt partus  eoneeptionem,  ibi. 


eu  tutore  fruduspcrajianquiatuncaltcr  alteri  pra:-  1 naruscxvxorc.tqncaliquandiuabfuit 

fumitconrcnrumpnftirilTe.iuxtal.Tirius.  fi.quibus  ^ I II  U>  j viro pormspra:lumliurn.i(usin nono 


Kquibus 

mod.pig.ucl  hyporh.  iblu.quicquid  fenfem  Bart.  in 
d.l.gcrir.in  fi.atquc  cum  eo  I mo.  & Rom.in  fin.fT.de 
acq.hxrc.cx  l.y.fi  dcauthori.turor.  cuiusintdligcn* 
tiam  colligere; y^otcris  cx  ijs , quae  modo  diftingucn- 
do  adduximus. 

Hoc  quoque poficriorc  loco  fubampliabis>ut  cria 
lanslit.fiprobeturpupiJluadualiqucmfccilicman 
danrc  tutore, laudanre, vel  approbante  verbis  expref 
fis.ut docuit  Bar.in  d l.gcrit.infin.quodinidligit  idc 
Soc.in  d.coni.iy  3.nu.i.voi.2.quado  tutor  ucrbis  cx- 
prctVis  nomine  pupilli  facit adus,  & infirumcu,qux 
fieri  non  polTunt  citra  ius»&  nomen  hartedis. 

Qnin  et  uoluit  VIpia.  1.  C.  in  d.l.Ii  pupillus  pater* 

22na.S  (i(cruum  fi.de acq.h^rrcd.f  quodli  filius lenm 
patcrnuinanumilcrit,  line  dubio  uidcaturfcimmi* 
icitlficq^alindcficrnbiungit  ibidem  I.  C.fituamimi 
Ierit  remMincafircniispeculii , nifiidfccctu  raquam 
harre.squt.')  a pane  fuerat  rogatusmamimittcic. 

23  Cor.irancr6g>filiusfacic,tnonut  hircs.tcd  ut 
filiusi  tmmixtionemnon  inducit.l.  ii  quis  non  quali, 
de  ibi  Bar  ff.deacq.  hvrcd.Hmcclcgamcrdcduucur 
qusihodctcudoyctcmphyreuii  acquilitapro  Icet 
liberis,  non  intclligatur  cx  fioc  fc  im  inilcuilTc  filius» 
ut  ha*res , quam  egregie  morcluocxaminatpnidcns 
M ami.de  come,  vl  r.uolunt.lib.  i a.d.tit.  lo.nu.y.ucil. 
quod  aurem  filius.cum  fcq. 

24  Nec  etiam  trifilius  in  potefiateconfiitutusfucric 
rogimisrcfluuerchxrcditate.ncc  Icalitetimmifcuc* 
rit,cx  fola  icfiitutione  vtdetur  le  immifcctcquia  nd 
coanimo  focitajt  fit  heres,  fcd  |!^rius  ut  heres  no  fit. 
hira  tamen. i.li  patcr.cuingl.clibi  A lcx.lub  nu.aifi. 
ad  Trebellia. 

25  Neque proprcrea,f  fi  filius  patrg  fcpclicrit.et  iufta 
ei  fecerit, V?  animo  Ic  immiiccndi  id  iccifle,(cd  picta 
iisca»ifa.l.at(j5|s.ypicriquc.ff.dcrclig.ctrumpi.fun. 
l.pro  hxrcdc.  paulopofi  prin.  cubi  glo.  ct  Bart.  lt.de 
acq.nxred.quibus  cum  Icnlir  Cornan  conii  j lo.circa 
n.^ri.niuiio  autem  clarius,  vol.3. 

-<<  ^ folutionc  impcrtfamm  fa- 

mo£bopair;sdcfuadi.tinipcnlx.nJ'adlijp 


mcnfc.quim  in  feptimo : vt  relpondic  Bcroin  conlt. 
i62.nu.yx.Iib. a. 

a Quam  fcntcnri.im  improbat  & refellit, t maleque 
contiho  Neapolitano  furficiudicatu  tefiaturBoer. 
in  dcci.z:oin  ti.vr  lenii,  etiam  Burf.  alios  referendo 
inconfdMiu.ii.  • 

<^iod  liquis  probare  voluctit,  quem  fui  fle  natum 

3 Icxto.offatio.vcl nonomcnfcitidcommodcproba 
re  potem  per  abfleinccs  phylicos,3c  alios  in  ane  pe- 
titos quo  um dicto fijtiir, licet dcpon.rnt per veroia 
credo,  vd  cx  indicio  fito:  ira  pofl  voluu  Parii',  in  cbC 
56.nu.12.cu1n  militis  (cq.hb.2.  cui  1'cntcntix accedit 
idem  Burf.in  d.conf.6 1.  nu.20.  * 

4 Prxterca  ad  probandum,!  que  natum  fiiilTcfcxto» 
vel  ocf auo menic  requiritur, ve  tefles  deponant, mu* 
licre pallam  fuifle multa  (ieua  accidcntiadkvnoco 
Icnlu  concludit  Io.de  Amicinconf.  101. nu.y.PariC 
ind.cdr>6.nu.i9.lib.2.Fran.Marc.dcc.i68.  in  a.par. 

5 arqucBurla.in  d.conf6Miu.2o.  Nam  f qfi  partuscft 
naturalis , inalicr  non  patiturlaua  accidentia , adea 
vt,li  mulierante  panum  xgrorarct,  licet  in  partu  pa- 
reretur larua  accidentia , nihilominus  efler  dubium, 
propter  quod  cucnenntdicFa  fxua  accidentia:  licte- 
fen  Paril.md.coni.56.nu.i9.1ib.2. 

6 Nontamc’ntdi<^^o  iplmsinatnscflcr  flandualTe 
rCns.filiuin  fuific  natum  in  oclauo  menic , eu  ixptus 
in  hoc  mulieres  decipi  poflciu : dicit  pofialios  Boer, 
iiid.dccif 22oiii ii.vbi dicit, quod inulicresnon  Icn*  < 
tium  panus  conceptionem, quem  fcquimr  Biu  l.iu  <L 
conii.65-nu.2t. 

ConCLVSlO  DCCCVl. 

ARGVMENTVM. 

Fifei  tumultuaria  quxdaminpcobaciunum 
materia. 

SVMMARIVM. 

2 F ifciinjirumtntum  (iu/dem  datgeuiutejiinjirummteam 


De  probatiori  ib. 
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tha^utfiriu.ttiMim  priui2egiMipr*fumit>ifpriuMon 
traiium  iyfaiium fuifft. 

S Infnmtntum tififiicaufm ptrtinms ,fi ali^uokOH 
txhiitMitr^ffrm/mttrtxip prtfunilur. 

S bona  condtmmMtpojfijft pfrurtifi  , Jtbtt 

fmhirtUlA  finJiinlKmieoniltmHtti.fnm  J! fumat 
ptrttmdtmaatwnpo£ijpi:ndmturKpT4tttndtnt  fadtf- 
ft^ot pnbst. 

4 Ttfii  ima  tjiprtfmmintar,qu*  Priacipii^tattktqi  iaji 

paiiutinfgmtajimt. 

5 Tymifimptr  prafumttmrfiljtmJo. 

6 FiJUkifiUuoanpnianvoIniuimtiyinItHJifintrttio 

num  Itiri, puibiamqMt  ad  id  cogtndi, 

y tfcmviijmijifimptr prafuautmr ,tTvUqmtpritfia>. 

S Ccturt/ifiumfuodaSiJlvcpnpfaiKitum  jiiptrfiiMfii 
non  tSi  iatuntamknififcaltum prqfammdnm. 

Fifri  ’"*'*"*  inobis explicandi  fubfe- 
X IIV.1  quituri quat  quidem  in  probationum  no- 
dtro  ttadim.qudm  breuea  finea  habet : adeo  vt  Con- 
cluConeni  aliquam  continentem , perpetuam  & co- 
hzcentemifeddilTeaamiintetcilam  & diObluta,  tot- 
«narepocerimua.  Sedvccunque  fit,  id  omne  lci3ot 
atqui, bonitjue  velim  confulaa. 

4 ■ 'infirumcnmraitaq;filcitciuldemdatai,ctiiii5efi 
anllrm  alieiUis  piiuati  non  priuileqiati  prafiimitut 
|)riua  contra  £tum,  & faflum  fiiifle , vttradideie  DD. 
in  I.  i.ff.fol.  matt.  & coUigcxefi  ex  comex.  in  1. 1 . C. 
de  iurcfirc.lib.io.de  quo  meminit  etiam  Bald.inl.fi 
debitor,C.deiur.filcvbihoc  g>  infigni  habet,  & mi- 
ai  tenendum  dicit  * idem  nonuit  in  1. 1.  col.fi.  verli. 
itero  in  dubio  temporia  Cde h*r.  vel  a^iio.  ven.  cui 
adhzfii  Franc.Luc.in  d.tiaa.  de  fifeo.  1 .par.  pt  in.nu. 
«4.vetrd4.  cafiis. 

» Quod  idem  inftiumcnmm  ad  fifei  tcaufam  perti- 
nens, fi  ab  aliquo  non  exhibeatur , iplum  fiibtraxi^e 
ptarfumirarw&tefcriplitD.  Adrian.Flauio  Atiano, 
quem  tefen  Callifttarasl.  C.in  l.i.S.  diuus  Atianus, 
ff.  dciucc  fifei.  in  quam  fententiam  videmur  etii  re- 
Icriplifie  Imp.Scucr.de  Antonimin  l.i.C.  dc  cdcn.vt 
tradiditidem  Ftanc.  Lucvbi  fi1p.nu.89. 

$ JFifrms  pt*icreat  agens  ad  bona  condemnati  pof- 
iefiaper  tcrtiliidcbct  probare  illa  fuificinboniscon* 
dcmnatiivt  in  l.i.C.nc  vxorpro  mari-dcibi  not.  feri- 
bcnics  in  l.idiuo  pio,  S.fi  fiipcr  reb.  fF.dc  iuiic  & ita 
intelligilurgl.vli.in  1. 1 . C.de  priuil.  fifc.ic  fic  decla- 
rat Amo.Boid.inrub.noua  vefl.  imp.non  pofic.col. 
vlt.nu.9j.vcr.itcm  qu^fccusfitiiainipercodcm- 
namm  poffcflaiquia  tuncprxtcnd;sfuacnc,hoc  pro 
bat.vt  Krdjfia  iura  concludendum  eft. 

4 ' Adhcc, cuiusdoimis, tvclbona Principisipfiut 
gcmilitiisinfignibiisinfignitaruccmt,huinsinquam 
&mu,vcl  bona  ad  filefi  pettinereex  hoc  ptobaiur.vt 
voluit  Batipl.dcfcnfionisfacultas.lib.iaSiin  ttalF. 
dc  inlig.de  armisdn  prin.A  vr  hoc  innuere  contcx.in 
i.i.Cvt  nemo  priuar.de  ibi  laffupcrrub.ini.t. 

f Addammfiipctlifcumtfemper  foluendoprxfii- 
niivt  rcnntgl.inrub.C.dciur.firc.lib.io.vbi  Bar.nu. 
1 8.de  habemus  ex  l.a.ff.defunddot.  dc  ex  I.  i.it.vIt.C 
vtlcg.nom.cau.de  dixit  gl.in  l.in  fraudcm.fi.fi  princi 
jaliSifiipetvcrb.  fi  principalis,  vcr.dum  dices  fideiuf- 
ibies.ffdcHirefifci.  dc  notauitFranc.Luc.  in  d.itad. 
dcfifcoidecius  pruiil.nu.a.vcr.cOaui  fifcus  burfa  c5- 
inunisAe  nn.S4.vec.94.cafus,in  d.i.part.princ.  de  feti 
pfit  Fulgdn  l.li  maciius.nu.a.ffdc  fiind.doc.  pol)  Bal. 
an  d.L  I. coi. vlt.vcif.de  dicitur  fifcus  quali  fixus,C  de 
lazredaicl  ad.vend.  idem  natauic;S<>cdcn.  in  confil. 
jai.pnimttenda  efidifpucatio,  r.u.aj.vcif  fifcus  u- 
nien dicitur  idoneus,  vol-4-  ficccfpondu  etiam  Rui. 
io  conf44.no.  8 .vol . 1. 

fi  Neqipizteribofifcales  folutioncstd>bacc  volen- 
fiboidis  edendos  cfiecationu  libros,publicanofq,  ad 
id  cogendos,  vt  colligunt  Dofbingl.vlt.iai,  noacft 


nouum.Cde  cden.vt  St  ibidem  tcftanir  FrancXluxft 
nu.4.ubi  ad  idadducit  l.nc  calb,C.dc  dilcullb.lib.  10, 
Pmdenter  quoqi  monuitCul.Rodoan.  de  fpol.q; 

7 14.nu.6d.  filcum  tubiqi  elle  Icmper  prafumi  ,dc  ubi- 
que prcicnicm. 

Pulchre  etiam  dicere  fialcbatOan.  in  confil.  aso. 

I col.vlt.in prin.  vol.  a.  Contra  fifcum  t quod  non  cll 
ciprcircfancitum.fiipcifiitiofis  nonellc  ituietuioni- 
bus  fifcalium  prziumendum. 

Co  n C L y s i 0 dcccvii, 

argvmentvm. 

Forenfis  in  dubio  an  quis  pratTumatur. 

iVMMARIVM.  ' 

1 FDrtnfiiimdMhiofmis  nonprf^ttmitur. 

1 Fort^tm  jki^emrfptquop^Sltfrehitur, 
l FortnJtiprpgumiturtiuntiitquimMtmtliJbrtmUkm^ 
quo  iwo. 

4 Foftnftm  qtmu  tfitfip  'okitum fmritifrffummdum 

fiututaloci fVilc^nfuttudintt  contra  tus  dsJponettM 
ignorare. 

•5  Fortnjis pr^^itur  ignarartfiattfta^  nifi ip^a JUtuUs,vtl 
confuttudmts  td,quod  dtU^i  dt  iurt  c6iJtt,eosoti9*arU^ 

6 I^noram,surt  Fonttfido,omnkto cxcufatur, 

‘ ll?r\r/=»n  Ti  c inckjbiotquisnon  praAimirur» 

Jr  ^ • Cll  11  j hoc  vr  exure  I-  Crerpofum 
in  I.i  .ubi  Bdr.pondcnr  nu.2 1 .(f.dc  municip.ica  tradi 
dir  Ang.  intraela. malcfic.luperverbOrdcBononia.  ' 
vcii  quid  autem  (1  di^aucrba.Quod  fiquisaiiqucm 
1 eQeforcnfemprobareuolucnccxco,probabir»tq’  il 
Ium  in  loco  natum  non  fuifleconAennec  domiciiiu 
in  eo  habercjuei  habui  Ac  longo  tempore  * ucluti  dc* 
cem  annonim:vt  notatur  in  l.i.in  prin.ff.  ad  inunici. 

Bar.nu.a.  3c  ibi  Icribcntcs*  acinl.municjpesiubi 
gLfr.dcueib.Agni.nccnoiiinl.i.&  3*  C.demunicip. 
dcorig.iib.io.  ac  in  i.  a.  ubi  etiam  & glo.  noratlupcc 
uerboconAituchntjCdeincol.cod.lib.io.&icripfit 
Abb.inc.quod  clcricistin  iiir.not.nu.4.  <Sc  ibi  alii  Ca* 
RoaiAx,de  foro  competenti,  idem  (en  At  Ang.dc  ma 
]cAc.inuerbO)dcBononiasinfi.ucrr.  quzroquisdica 
tutliuciccm  pertinet  quod  obfcruauic  glo  in  c.Aam- 
tQm.S  cuinucrOpUcrf.nullus  eorum  ultra  unam  die- 
tamifuf^r  ucrbo,uiiam  dictam>dc  ibi  Dod.  de  referi 
pcisimlcxto.rcfpondit  Marian.  Sc^iun.in  conft.?7. 
ira  Aibcilitcr>poA  nu.f.ueri'  igitur  utdetur»  & nu.  fcq. 
ae  nu.S.uerf  eonHrmaturconcluAo,  num.  fcq.nec 
non  in  conf.49.  quoniam  cx  fadoinsoritur,num.;. 
ucrf.de  his, qui  in  loco  narcunmrp&  nutn.A.ucrf  ain, 
qui  i n loco,  ac  nu.  X7.uerf.  et  pro  refponAonc,  uoi.  i. 

} Idemudim  tnrcIligasfCrtneOiquinatuseAfor* 
cuitoin  aliquo  loco-iscnim  pr^luraic  forenAs.ita  uo 
luit  Soc.ind.conf.^9.  d.nu.}.uoI.ivUbird«t  Bal.  it« 
fentientem  ind.l.j.Cdcmunicip.ctorig.lH>.io. 

ExconclnAone  noAraconlequitur»  utAprobatCi 
fuehr>qu€  cfle  ibrenfem  ca»  qua  tradidimus  ratione» 
4 pnefumendii  A t Aatuta  loci,  f uel  oonfuctudinescoix 
traius  difp<Mientiaignorarc:utconfultus  relpondie 
OA.inc6f.195.uiAsetconAdcTatisomnib.1n  A.ucr^ 
quia  illud  de  generali  confuccudinc,uol.  i.et  hoc  id^ 
ientirc  uidetur  Barr.  in  l.i.  ucrAnunc  ucnianiu$,po(^ 
nu.io.uerf.fecundoquero-etibi  Bal.inuerl.circa  ino. 
IcHcium  aliquid  uidcamus.nu.ix.Cde  fum.  Trin.ee 
Adc  cathoI.idcni  repetijt  Bar.in  l.;A.A.  dc  dcCT.ab  or- 
dm.  facien.  dcclaraui  t ct  Bal.  in  1.  i.nu.;.  erlcq.  Alde 
leg.hoctjucfcripAtNac.in  conf.d4;.pulduc>num.4,. 
ucrf  cu  ciretforcnAsAiol.4. 

i Aud  intelligcndu  cA « hoc  cA>  pfumi  fbrcfoiri 
> ignocarc  Aatutai^fccderci  t lAfi  i pfa  lUuiu,  ucl  cou . 
Jojipbi  %:>HaJcardi,voLu  E * luem* 


Ibctudincj  id.quod  dtliflom  dc  iurt  rCtnuni  (it , c6- 
tineant ; (in  autem  id , ^ dc  iurc  communi  delicum 
minime  eft.continerent,vcl  per  omnes  ciniiaicsnon 
effet  prohibitum,aut  ibi  lonyi  mora  m,  et  per  dcccn» 
nium,forcnfii  non  traxeriijut  quod  contineant  ipfa 
ftatuta.non  eft  iu  generaliter  prohibttu , co  mne  ca- 
fu  fotenfis  ncfcicnsexcularetur  itiura  tamen  fiipiiu  > 
vel  craffaignorantia  non  fiietitivtdcclatit.&diftin- 
eunt  d Dod.  i ndidis  locis.  & (ic  legiftas  diftinguere 
aitBal.inl.t.nu.4.1F.delcg.3ciufcnCtNatt.ind.c6f. 
d(.t.ind.nu4d-vol.4.  , ... 

VerumPontificioiure  fecus  videtur  rcntiendum  > 

< quo  caumm  eft.  t vt  ignotis  omninpexcuretur;vt  in 
c.x.de  coftit.in  d.quod  Bal.in  d.l.  i.nu.4-(f  dc  legibus, 
jnielligit  procedere  in  pqenisfpirnuaUbus , in  quibus 
mitius  ait  ibi  ipfc  Bal.agi.quam  in  temporalibus , & 
hoc  idem  fentitNat.in  d.conf.  64».  vetl.nccobftat. 
col.a.d.vol.4- 

Ad  hanctamt  conclufioncm,  ea  tibiommnovi- 
denda  crunt.qux(u(ius  tradidimus  in  cocluficme  do- 
micilioro,acinconcJurioncigno«4ntia,in6.1irait. 

c 0 V C L VS  ! 0 'DCCCVIU. 

ARGVMENTVM. 

Formam  ptobarequis  teneatur . 

I Vormtm  sBigairti  imnutuipifi  peUpmtim fnhait  tH. 
a Pormt  filium  /iopfoiuuirconirttkaKiumtpruUiiJh 
iui  ex  lefliome  debet  probsre  formum. 

5  Qtei  fueed^mentxmeoxfhtxit en  eertd  Ipteie^ebet probd’ 
rt  Jormjm  tx  tfus  ipteits  oritur . 

4 ^idixtrit ftrit€ 4^ptfUtionem  congruo  h- 

(0,0'  UtnpQTtpOtque  apojiolot  pct^tptfitufruodt probat 
dtbrt. 

5 FormiJj fokmniUhqud  debtnt pr^tetdtrt  adiudicotioui 

ab  to  funi  probanda , qui  fuptr  adiuditationt  fundu’ 
mtntum  /iatuit. 

6 Forma, joUmnkai  non funt probandf ^quando  iut  pT(‘ 

fumit^t finqii  tBas  interutnifiy  aut  tllat  fuppUt, 

7 Fauortpupiilt  ]itpulatio  fingitur ^vbinonep. 

Cafut  in  quibus  fingitur jiipuUtio  ibidtm  vide  remijjmk* 

Dp.  probationcdi£luri,ilhidino- 

o IUI  llicC  bisin  primiscOqu^rcndu.ca* 
ius  Cnr  partes  formam  probidi.  Et  ne  pluribus  iccl  o> 
1 rem  morer,formam  allegami  interucniflcfei  poiKTi* 
mum  probanda  eft : non  amem  opponens  dc  forma 
»6  feruata , iuxta  c.facrosde  (cnt.cxc3c  c.in  omni,dc 
t^i.ficapene  rcr)pfircl.in  c.ficut.in  vcr.cxprimanf. 
circa  fi.de  fcn.fic  reiud.idem  fenfit  Accur.in  1.  vir.  m 
vetb.fubire.verf.ahidixerunt.C.defideicom.  ad  hoc 
etiam  mihi  reftis  eft  grauiftimus  inno,  in  c.  innotuit. 
f\“'^<*cfo*quifur.ord.rccc.flcinc.fuperhls.poft  huc 
id  auctuit  Bald.in  Marg.in  verb-  negatiua  foluiionis» 
in  n.ita  probant  Io.Afid.&  Abb.inc.ficut.nu.  17.de 
ftnr.a^  iuj.vr  tradidit  Spec.ia  iit.de  cefte-S.  xnum. 
44*  vcrf.  quid  eft  rogare  tcftes. 

- ^^*^j^^2^ch*mcinorgl.inc.quod  ficut,C6poft. 
* »r  «‘i'r*inpcn.col  dicercfolebar>tqd  ficon- 

oppoiiatur  vi  tiuin  forme  ante  tofirraa- 
ius  ex  eleftione  debeat  proba  rc  for* 
^ perat  clcdionisconfirmarionc  A ci  op* 

(itlcgiiima.&  folenis,  deber  csin 
Inno  inc.vlt.de  eoq  furt. 

S  Am  de  n'™"'"’-  Poflcofirroationcn.  autem#- 

Butt.inc6bacoous,pbandidiceu  »autn 
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non  foleajocm»  propter  auiloritatem  cAfirniationij 
nifi fuerit  appdlarum,5c  aUiscafibusibi not.^ 

Proptcrca  colligDt  feribemes,  Iccundum  tn  vnara  s 

3 iniHligitiam  inl.cum  cumicumgl.  C conwnod.t vt 
qinfundainciuumconrtiruatm certa  Ipccie  debeat  4 
probarefotmam»  cxquafp«i«oritur. 

Ex  coocJuUonc  cuam  noftra  c6iequitur,rt  qui  di- 
xerit, ic  ritcappcllarioncni  intcrpofuilTc  cOgruo  lo^ 

4 coA  tempore, atque  apoftolospctilllcv&iftjufmodi  ^ 
probare  debeat:  vtid  vjdcmurrefcripfiflb  Imp.  varijs 
in loci$,vim l.cosrin prin.dc 5-  pcn. in UitigaioribA  f 
in  i.Q  quando.Cde  appcl.vc  docuit  Bar.in  I hirqut  ad  » 
ciuilia.nu.  j . vcrl^rcuocoin  dubium,  vbi  Bai.  poli  nu. 

^.m  fi. vcrli&  pi«d»da.C.cod.dc appcll.candem  fca- 
icntiamlunclcquuti  Juris  Pontificii  ProfclTores : vt  ^ 
Przpo.m  c- vt  dcbitus,col.pcn.«Sc  vit.cxtra  co.Anf.de 
Bucr.in  c.in  prcicntia.col.vlt.poft  Io.  Andribi.de  rc* 
ounciac.&  Panorm.in  c.per  tuas  col.a.nu.6.  vcrf.  cui 
autem  incumbittcxiracod. 

} Hmcquoquefit,tvtformaArolcnmitas,qux  der 
bet  przcedcrcadiudicauonem,vtcitatiOrrdationc$> 

dc  id  genus alia«ab  co  iint  probadar»  qui  fupee  adiud^ 
cationc fundamentum ftatuat>ficluic  rclponium  i 
Fulg. in  conf.idMncaufa  A quBft.col.f. 

Cbciuijoocmhancplurtbusira  corroboratam  ve*  \ 

6 lim  hniircs,vr  locum  non  habear, tquandoiuspr^fit 

niit,aur  fingit  forn>am  A rolemnitatcm  mtctucniile» 
aut  ilias  iupplcr.nam  tunc  illa;  non  lunt  probSdx : vt 
habemus  ex  i. non  eft  venfimilc.ff.quodmct.  cau-  A 
i.  I .jl.  I .C.dc  rci  vxo.adio.  vbi  fauorc  dotis  ftipulaiio 
fingitur imcrttcnillc A !•  cum  oftendimosin  fi.  ff.  de 

7 fidciufl.tutor.vbitfauorc  pupilli  fingitur  ftipulatio» 
vbi  non  cft.de  idem  videmus  in  certis  aliis  cafibus,  ia 
quibus  fingitur ftipulatio.quos enumerant  Accur.ia 

l.his  vcibis.fupccverb.vtiiisadlio.ff.dcadopt.dcBar.  : 

in  1. 1 .nuin.4.ft.de  v crb.  oblig.  fic  declarat  idem  Bait. 

in  l.fcicndum.num.9.vctfqu*ro  hicdiciiur.ff.co.de 

verbor.obljg.de  quibus  omnibus  per  Albcrt.Bruiua 
(tadf.dcform.&  iolcin.art.de  probat  A prrtump.for. 

6i  iblcm.adhib.col.  i.dc  4.vcti.  item  debemus.  & coU 
4^vcrf  jtctn  forma. 

( 

C L V S !0  DCCCIX.. 

ARGVMENTVM. 

Forma  quo  pa^o  probetur  per  tcftes.  t 

SVMMARIVM.  , » 

I Forma  tefiamenu,Or€odtalliprobatur  ptrttfitt. 

X Vox  tefitum  fupplet  dtfeShtm  foUntnttatum  infirumtii.  > 

3 Forme probastop  tefies  admittitur, ttiamfi  fimus  in  adiu, 

exigente  firipturamprofidemnitate^tx  fiormayquandn 
ferfptura  de  lait  adJu  non  reperitur,  fiu  ^ amtjfd, 
InSeUigt.vinu.y  , « 

%tnUntia  per  tefies  jprobart potefijbt, 

4 SertpturattsamfifitdefiebjUuaproba^esmt,mhiU»minut  ^ 

pote/i  a^iprobartperdseoi  tefies , dummodo  probetuf 
ea/us  peremptionis. 

6 Tefissdeponcnsdtfubfiasttiafidkat ftignorarefbrmawt^ 

etcrthsur. 

7 Tefiumttftum,  velaSlus  tefiandi  non  etnfetttr probatum^ 

Hsfi fubfiantiahainfirumenti  fuermtpertejietxprefim, 

8 Sn  probanda forma  tefies  probam  etiamjt  vnus  deponat  dt 

vna  forma,  ^ diter  de  aLa. 

9 Quf  non  difiirunt  forma, non  dicuntur  dtfiirri  numero. 

10  V^  agitur  deprobanda  formalitateverbvrumpromt  di» 

Pia  fuerunt,  tefin  non  probant Jtvnsis  deponat  de  veea 
forma,i^  alter  de  aha.  t 

I I 2n  probanda  forma  quando  agitur  de  probanda  voluta- 

te,tot  tefies  requiruntur, quot  exigurn  in  foetido  a^u.  ^ 

1 1 Haredu  tnfiitutio  caout  eii  ttjUmim,tr  Jm  ea  tefiami. 

tumefit  nonpotefi. 


Uaredit 


Conci.  T)-CCCIK.  4; 


Deprobatiqnib' 

mlHtaiu)  mmftii/tfitttihi  fam  atbmtm  trfi* 
t)  Stt*mit‘$uf*mtmih  tfiedmUfrotmfmUftrdiut 

uSitgituTdifnhmdofMSiftrt^ 
imt  dmm,  fms  faBum ftm, 

15  TuSmm  ^^m^firytmrMgmajhdff»So  daurftjmmt, 

\J  irlp^milC  nane  quibus  ntionib>lif  Oli 
» Ua  proiundi/ornuro  onus  in* 

oimbiti  eidem  formkm  probare  poflir.  Pliihiiii  Kini' 
i(if  probandi  formam  mode.  £a  hupcricftcs , onus 
I t m hatsrmus  deteft6,dt  codicillis,  in  I.  cum  pro- 

pBSKreuir.ff.de Icg. ude  in  l.hancdcs  palam  S.li quid 
poff. ff.de  teSam.dc  in  l.a.iibigl.  Bar.Mld.St  omnes. 
Cdc  bonor.  pi^fccnodab.  St  m l.crrorc.  C dc  scita, 
dum  ibi  examinant  qiiopadoprobcmr  error  notant 
micfhmcniiSicO  oomullisaliiscoiigellui  Barb.  in 
Conra94lludMerl<ol.4nu.a;4Krl^capionuncalll 
Aibirationeniicum  plur.fiK^nol.  i.Sa|.ia  l.compaca* 
Adoo  col.i.Cdclid.iniimm.Imo.inc.cumcllcsde 
«effa.dt  Alex,  in  000^47. abunde  per  ccIcbcTrimoii 
«0I.1.&  amol.s.  Iccirco  dicebar  Bal.  inljilc.aam.  i>. 

» oaf.qaxropone.Cdcfideicomm.tuocemielfaura 
Cipplerc  defednmlblemairatuminlkunismi.qus 
pon  apparem  peranltrumcntum. 

. ConcInriontiianeneHio  amplies, uchxcjibstio 
perceftcsadiniuarar,  It  Ia  liniusin  altu  exigente  Icii 
pturaro  prolbldmnuatc  St  forma,  qn  faipiuta  fafla 
J dctslia^nontepctpar.tfi.uc(taniilEi  Sedehoe 
conffaMic  imhi  probacconeci.in  c-ffcni^ibi  ieriben 
tcs,prxrertim  Abtxjn  t.not.nD.4dclemen.&tciud. 
decTcuir  enim  ibi  fumm.  Ponr.liiiam  per  relles  polle 
probi  riaim  eenum  litlcfipturam  re^tiait  1'nla  ta- 
ta liud  It  elicitur  ex  cultxoJitdereuKLin  6.«exl. 
ftaraiis.Cde  limiC  eabren-recican.  idem  conoborat 
lex.in  l.teflium.  Cdc  teftib  ubi  pio^iat,^  It  li  fori> 

4 psura  Ik  ,ie  fubllantia  probationis.  | nihilommuipo 
teff  altus  probari  per  duos  teftes  .dummodo  probcC 
catiu  pcTcinpiionis , ad  idi  peninet,  ^caumiueffin 

* c.cum  olira.cum  ibi nor.de  priuilcg.hoc II ' cAi  con 
fenfa  traditum  cll  d Glo  Bar.  Sc  canetis  Ictiben.in  d. 
I.X.C  Jcban.palfl'ix.tab  ubi  iati  AIcz.Sc  lar.m  cAu 
4.ucti'.lceandus  cafiiSi  de  quo  eriam  per  Bar.  in  aurh. 
fiquisinaliqot>,abi  lar.cot.i.Cdeedeii.Stut>crnmI 
dc  hoc  Fcl.in  d.e.  ficuc.de  reiiadic 

5 AmpliaiionI  hanc  ■nretliges.t  Se  Umitabis.ut  pro 
ccdai  .Ii  untun  iit  fcripuam.quod  poffit  dcnionura- 
no  milu:ndecus.llnon  unium  fit  Icti  ptum , ut  quia 
fa'u  n li'  rctipiumTitiurnamnerbu  Hqfcscitomon 
poiccii  probari  pcrieffet.-ficdeclatauere  1'cnb^m 
dJ  eTrorcunpcimisBalroitd.acrCquzcic  hicNicol. 
dcMat.Cdeiella. 

Secundo  loco  an^Iiabis.utfi  rellis  deponensdea 
t fitbltamia  f dicat  le  ignorare  fbrmamxi  cxeda(ur,uc 
quia  deponat  Icripaatamcffe&aamdet^A,  ac  pet 
oucatiuin  lchptarodcpublicatam,Sc  intosogaiusde 
fiarma  dicat  le  ucIcireinainptobatTellififuine^Itd 
& leripium.hxc  fiait  iufignisductrioa  Aiig.  in  conii. 
17  i.lndp.cx  lhcmate.piopcfLlicuin  Icholansdepo 
aai,7  talis  tedtor  legit  icitionem  tali  dic.  Sc  inicrro* 
gatmdcfbimarcnuta  inlegendo.fcu deforma  le> 
fooiiiidicat  reignoraremam  ptobatap  foem  Icttm 
4t  lilcAio  ipfa  .ucleuisccnorcx  hocnon  cenfcanc 
probata,  nec  ccnlciut  in  cafia  A ng.  probatum  rcitii). 
7 tuefoltustcltandi.nififiioftanriaiia inttri fuerim p 

* tcllIexpreHapcroix.md.l.a.Cdebou.poff Iccumil 
tab.iibi  lal.'cal,pcn.a  amepen-in  dd.ercoce.et  m Lcii 
antiqutCat.Cdeteltani.  nec  enim  licet  celti  ignorate 
id4ierq’  dcptchcndaiur  cognitioni  rd  ,'fupcrqui  de 
punii.igiicicarc,  licet  definitionem  rciteiiqn  leneii: 

qc  docmtBar.iiil.i.nu.M«ri44fificcit.pet. 

* TcnioaaipmtUcflatutiiwftMiidifcMBA*^ 

•<o 


• drponasdevna  roripa,&alrtT3eaTia,ptobItmado 
tfi  lint  lingolatcs,  Sc  varii  m forimlitdielefborff  -qa 
illa  non  attendimr  modbreqnaiUT  idelti  effetius:  vr 
habemiisa  Bald.in  t.rol.l.col.vtt.  & inl.telti0.nu.i  r. 
eu  f>  q C dc  lellib.  ad  hoc  cllconcex.  ft  ibi  nor.  iccib.' 
in  c nihil.de  vctb.ligm.  laiiscii  iuq;.q>  celtes  ira  de- 
ponanq  nec  vidraiut  adiu  fii|Krquodeponttnti  dif\' 
ferte  forind.Se  iQc  dicunt  coiiicffes,licetdnihdcpo* 
y naidcpcatlimtia  alterius  f «enim  quz  non  dilietunt 
forma,nondiCuiifdifferRnumptD;ilIxra  filiam  B1I. 
iiid.l.t.nu.4-vcrfh,c  quaro.Sc  nu.t.  Cale bon. poff. 
lcciin.tabvbieti.im  l;it'latccxammai.dequoctiim  r 
pcrBir.ini. cos  tt.defj|.5tBSI.aecitirrasind.l.cnm  ' 
aiitiquius.C.dctcffim.Sc  Fcl.  inc.  licet  ex  quadam, 
coi.  ;.Sc ; dc  ccAib. vode  B1I. in c.bAnz.  il  i ;poll  nu. 
p.vccl  iiauicmfuiircnc.dcclcA.dixiriqu6dex  tcftib-  ' 
tiipcf  mutuo  deponencibusvnu.s  dicar  munio  fuifle  _ 
daios  duos  Iblidosaluu  i4alenarios,Uti  rcltes  proba 
rcnt.Stintcielfcvlu  probaienc. 

10  lltudlimiuba^vrlocum  non  habc.ic,t  vbi  agamt 
deptoUda  fonnaiiiatcvctbocu  .prout  ditia  focruf.  . 
recundiim  Bal.ind  c bonziubd.nu  9.  dectctt.idcni 
(dilcic  Ant.de  Bui  Sc  Abb.m  d.c.  nihil. nn.a.  dc  ver. 
rignitic.vbiaffcrumcxcipplum  dcco>qui  ptanciides 
fchazedemTiiilariiculiuii.  ipicllacoc  vfus  fuit  lilis 
vetbisconccpiiMcTinimi  hziedcminltmio,  Sc  pto 
duxitduc»Kiles<qtiocuiii  vniisiicpoliiic  itcltatotcni 
dixiffe  tc  hanc-dcni  facio,  Sc  alius  tchaxcdl  mltmio. 
quo  calii  fecundum  Doft.in  d.  ca. nihil. fuic  iudicaul 
tales  tcitesmhil  ptobare,Sc  clfc  vanos,  cum  ascrcnir 
de  probanda  letbonini  forma  litare. 

Eandem  ConclutionI  dcclaiabis , vt  tot  teftes  re- 
c I qniramarin  probanda  fotma.f  qn  fciliccragnur  dc  r 
probanda  voluntaic  quoi  exigunt  m faciendo  actii , 
vt  in  tcftaineniofcpicm,in  codicillis  quinque  :iuxla 
•"  magis  A veram  St  "coniniunemfcribcntiumlcn- 
temiam  1 1 S il  .FuI.Paul.Cailr.Alex.se  lal.in  d.ctro- 
te.Sc  m d.l.cum  proponcteint.fl.de  Icg.r.A  in  dd.vit. 
C.dc  lidcicomm.aii)tic  1 nio.in  c.cum  cflct.de  iclt.Sc 
Alex  10 d coni'at.'l.  b nu.t.voCt. 

Idem  di  enSnmcltm  probanda  reftT  fubftanti.a. 
titvteilhz>Tdi«liift  turio,  vqiizcipiitcflrefti,  adeo 
vtfiieea  ellih  cdc  non  piitiinicftc  .Marcello  in  l.gi- 
xime.lf  dc  i js,^  >n  icltain.  liclcn.,'  hzc  ciiim  nd  po 
tcft  pr  bari , quin  volumastcftaioris  dicat  probata. 

VT  tradidere  itdemmet  DoCt.fup  relati  in  d.I.ertoie.  r 
pexfeirim  lal.  coi  vit.  & in  d.t.i.  vbi  idem  laf.  coi.;, 
poli  nu.  i 1-Poft  B.1I  in  d.l.cum  proponeretur.  Si  ind. 
l.ertore.&  Baib.in  d.conf  ap.  nu.if.vol.i. 

Vchtm  li  taminnmodb  ageret  deprobSda  follni-  > 

1 1 rate.t  ih  eam  videiif  dcicendete  fnlani  icrihcnies, Il- 
lam poOc  probari  per  duos  icllcs , vnde  li  quattaf , an  - 
teftes  reflainencani  lint  ro^ti, prout  requirit  profor 
matellT.laiiscririd  probare  pn  duos  teftes  txroga- 
ns.rcl  alioelecandiim  Bil.Paiiole  Caft-St  Alcx.ihd. 
I.a.vbi  ttdaf  coljS.Baib.ubi  luprl.ficdc  czieristefta- 
Afetilolemnitalibus  viperAloc.  Bnin.  Allcnfem in  ' 
Zmtl.de  forma  A folcmniiateinanic.deprobat.St 
prartumpt.forAfoleumiadhib.col.3  ;•  verfdcd  pul-  . 
chruih  cft  dubium, cum  plunb.feq. 

14  Prztcred  h3nccandCdcclarabia,tvt/iagat  Jcpro 
bando  Fido  perteffes,  non  litneccflc  probatediem, 
quafadufoir.namlicct  fir  de  forma  le  u folfniiate 
inlth.vi  habeturin  c.cum  P.dc  lid.  inllni.  A in  l.li  qs 
ex  argentariis.  $.  fi  initium,  ff.  dc  eden.  non  tn  cft  dc 
fiibltanua  fadi.iiifi  quandbexigitnr  tem  pus  limita- 
tum Acundum  Ang.ind.conf.a74-  ptope  fi.pctl.ma  - 
trem  main.Cde  probat.  A l.eum  adfi.ff.dt  ncj.scft.. 
ad  quod  pcnincatca,quz  habentur  in  I.  non  loluni. 

I ; iided  vtptobari.ff.de  ope.  nou.nunc.  t funt  enim  df« 
uerfa  Ipluhi  fadum . St  faipiura  ,quz  fit  dc  fadoue- 
fte  Bar.in  i.li  quii  legamm.  eum  fimil.  ff  dc  falKs.  cA 
quo  cotiueiui  Bald-md-l-Viioui.  1 a.vciC  quzropone 
Af^frardi.vsiU.  f | quod 


Di- 
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quodfcwpmra.Cdefidctcom.ajq;  Barba,  in  d.conf.  • pasmulirtis.nonf^twn«^^ 
xp.col.?-vol.  i.Multa  alia  probationii  genera  ad  hac 
jcm  mihiTuppetunr : vcnmi  cum  huius  materi*  pro- 
pria fcdes  fit  concluGonislblcmnitas-Iddtcoibitlia 
^ccodaicferuojledotera  illuc  rcijcicns. 

eo^CLVStO  DCCCX, 

ARGVMENTVM. 

Fornicatio  quo  pado  ^bctur  »8c  praefumai. 


SVMMARjy^At- 
j TomieatiodiffitUis probatu. 

a fornicatio, adulterium  nedum  fient  d^^iBt  precatio-' 
niifid  etiam  nullo  paflo  pojfunt  dereiieproban. 

3 Si  quis  viderit  bdminem  fitpra  corpus  mulierit^son  fiquif 

nectjfario  quod  inter  eos  copula  psterestmrit,  iF  quare. 

4 lAd fornicationem  probandam  prafumptista  tantum  pro 

batio  fatis  eR. 

5 Fornicationis prafumptsua  orobatsofatis  colligi  ex  oRs- 

bus propinquis, ex  qusbut. 

6 Fomtcatsonis  prajumptiua probatio  fuffiect  exexordtjt 

indictorum,  tj' etiam  ex  confieettedine fornicandi. 

7 Fomicatiorsisprafumptiuaprobatio  habetur  de  repertojb 

lo  eum  fola^uao  eum  nuda  in  loto fitJptliOyij  de^erjb 
nisfujpeiiis. 

8 Ventris praludiartmijjiui. 

Per  confabulationem, ty  amplexus prafumitur  quam  cor 
ruptam  tffejihid, 

p Ad /ornicatiosiem probandum fiufftit,qtt'od  mulier  fuent 
reperta  alicubi  iattsts  eum  viro  aliquo , quamuis  nibil 
alsud  faciant. 

10  Fonsieationem  pr^fitnmsdi  cOnieRura  eji  potifiima  coha 

bitatio  maris  ijrfiemina. 

1 1 Copula  prafumitur  ex folitudinemarss  ^ foemina,p)tl fi 

vifi per  plana, nemora  aeloea  feertta fuerint. 
j 2 Fornicatio  non prafiemittir  inter  tonfanguintos  ex  eoba- 
bitationt. 

1 J Excobabitatiossis  pfumpUtmseuUalibidinisfuj^uio  orsi 
in  homines,  viusdRitate,  religione  tX  tafiitastinfignes. 

14  Extnplum  infigne  (sRitalisfanRitatist&  rtUgionss  Vi- 

talis JMonachi.  . . J.  ■ 

1 5 Confilium  tutius,deliberatio  aquior,  ix eertsus  tsMtcsum 

ftmptr  beneprafumeredt  his , quot  nunquam  tn  ersmt- 
ne  nouimus  deprebenfos. 

'l6  Exemplum  caRstatis  iX  fanRitatis  Lupi  Sestonum  Eps. 
3 7 Fornscatio  tefiibus  probatur, 

l8  Fornicatio  fornicantis  eonfefione  probatur,  . 

3 9 Fornicatio per  famam  viania  probatur,  qtsbdaltquisad 
eius  rcqmfusonttu  aliquae»  teneat  ad  eiuspoRam,’ 
zo  FornitationUfola  fama  vicinia  non probat,  Jid  ipfafama 
debet  efie.verifmilsstix  aliquibus  conieRuris  ^iuttart.^ 
Fornicationis fdmafiiungaturetemvnotfit  facit  plena 
probatsonem.ibid.  . ^ 

2-1  Fornicationis  cbseRuret  tx  alicuius  delitsqtiidi  facilitate, 
ZX  Fornicationis  probationis , prafumptiones^y  tonieRura 
relinquuntur  iudicis  arbitrio. 

3 qu3  fit  probatu  difficilis,  flo 

" cuplcriffimus  cfimihi.tcftis 

Soc.iun  Jn  conf.j  z.Vt  pr^lentisc6rultadonis.nu.  t j. 
vcrf.jn  cafu  autem  noftro.Sc  nn.i?.VCTr.  quinimo  di- 
ci pofiid,  yol.  2.quibus'in  locis  nedum  fornicatione 
i & ^ulrd-iQ  cnedifHcilisprobationis,ff<nlcti3 nullo 
pauo  pofle  direde probari  monuit  pcrca.quc  Icnp- 
l.j.S.vlt.ffiad  Icg. lul.de adul.  & Hippol.de 
J a”/- ? veri- pro quib.  quod  ncclatuit 

43  oails.Iae.Mcnoch.in  rtadla.de  atbit.indi.caur.caC 

X i6.nu.i  '•vcrffeptiiTjuscalus.  & nu.  td.  vcrCduodc- 
ciinu5.qma  cUam  fi  quis  vidqii  hoioinem  fupra  cot>. 


^ pulaintcrucncrit.  tqaipfcpotcratcflcfrigidus  aut 
malcficiaius.auialiarationetunc impotes, dtenani  i 

mulier  porcf.  t effi'  arcla , prout  ad  hoc  propolitum 

declarat  fci.in  cpixterca-il  1 .dc  icftib. 

Cuiiisdiffiuiltatis  talione  fadlu  cft,  vtpracfumpti* 

'4  uanh  probatio  fiatis  lit  vtauclorcll idem  Soc.  iun. 

in  d.cont.j  2.nu.  1 5.  verf  volens  in  propofito.&  fcq.  q 
,*  ad  hoc  citat  fcl.in  d.c.pracicrca.nu.2.vctL  qilod  ptef- 
' batio.de  tdlib.  hoc  idcm  confulendo  fcnlit  Rom.  in 

conC  167.  Anton.accufatus.poft  num.7.vcrC  vlthoc 

adultcrium.qmbusacccdit  Marii,  in  d.coiiC  (.  nu.47- 
qoi  concordantes  citat  Jicc  id  lamii  Dcc.  in  c6(.47t-‘  *■ 
lundicam  efle  arbirror.num4-quod  placuit  & loan. 
Crot.m  confli  /.Vila  copia  proceflus.col.j4  nu.i  j. 
vfq;ad  nu.  j i»huc  celpcxitGig.  in  coni. 29.  caufa  ad- 
modum ardua»nu«2i.ficad  hoccfttcx.  inclitcns, 
in  ctcnioioco.vbi  itnotamrAc  prcfump.3c  colligit 
4 Bar.inl.quod  ait.in  pi in.ff.de  adiU.  9 hoc  oblcrual 
fcVr  Rom.iiiconf.7.vilisncccflariis.  num.j.vcrC  Ex* 
pluralitate  cnim.ad  idem  rcfpondit  MarCinc6(.i 
fplcndorc  grati*, num.  lo.vcrf.quod  in  his,  id  pDftte*f 
roo docuit  Bar.ind.l.2.S.fifimul,nu.?.  fCdcadult.  ^ 

5 H*c  igicurpr*lumptiua  probatiof  latis  colliget.  C 
ex  anibus  propinquis,  vttcllatur  ide  Socy.ln  d.conl^ 

3 2.d.QU.2;.5c  feq.cx  mente.  Dccin  coni.  1 77.vifo  cq 
piofo  & clcganti,nu.  10.&  fcq. vcrCvbi  copula  proba 
tur.fcilicct  cx  vifioiiclblius  cii  fola,  nudi  cum  nuda* 
vcl  ofimlatisjvcl  tangcnns,&  lic  cx  cbfcnfu  mulieris; 
vt&  docuit  Bar.in  l.capite  quqitO,nu.2.verf.noract 
go,g> litcftis,  ff.dcaJul.  3c  hoc  idccofirmauit  in l.z* 
in  prin.ff.de  ftirt.  3c  lic  cx  circunftami js , vt  <Sc  idC  vo-. 
luit  B.al.iiil.acq;  natalcsipollnum.i.vcrf.  ideodixit 
lacBuir.C.de  prob.dr  in  l.data  'opera, coi.  1 1 .poft  nu. 
42.vcff.p6t  poni  aliud  excmplu.  Ode  his,qui  actup 

6 non  podl  a flerens  f pr*fumpnuam  proba  tionc  fufli^ 
cerecx  exordiis  ludiciorfi.  hoc  itidem  videntur  lenti 
re  Abb.inc. praeterea, poft nu.2.&  j.ubiFdy.nu.2.dc  * 
lcq.de  pcc  rof.de  teft.  necnon  lo-  Crot.in  d.  conl.41  j. 
nu.  15. verf primo  piaertutto,  vol.  J.  fcqiiiturq; Soc,  ^ 
in  d.cof  3 2.nu.  1 6.prout  ct  cx  confuctudinc  tornican 
di:  V 1 declai  at  Rom.m  d.conf.  1 67.nu-7.  vcrl.cu  igitur 
probat  a fuerit, quem  fcquit  Crau-in  conf.i  jy.Magi- 
her  Robctcus,nu.io.&  annuit  Bal.ind.l.data  opera* 
d. verf. poteft opponi  excmplu , poft  nu,42.C  dc  his,q 

7 accul.no poir.tdcrepcrtoqifolocQ fqla.nudocu nUj. 
da  in  loco  fufpedo,  & de  perfoms  fulpcc^kis  loquitu 
c.Utcris  dt  c.tcnio  loco,  vbi  Abb.nu.4  vcrf.  fcd  qu*‘- 
ro  htc  in  tc.x.dc  pralump.  fcripfit  & Tanctc.in  tradi* 
ocd.officin dt.de prob-folio mihi  idi.inprin,  dc  vo- 
luit Spec.in  §.2.vcrf.vlolenta.titalc  prob.pel  prxlum 
pbo.conlcmnt  dc  ad  hoc  ca,  quxdixit  Bald-in  c.nis» 
11U.4.  verf  Icd  quid  dcdeprehcnfa  in  ptxludijs  venc- 
ieis,f  in  ofciiloluxuriolb,  vcl  tadu  mamlllaram,de 

8 procurat  C^*t  veneris  ptxiudia  ^fuicgl.  in  Lquod  i 
ait  lcx.fupet  vctb.in-ipnsrcb.ff.co.deadulr.Cum  pcc . 
confabuiationS dtampicxus  prxfumaturqna corm- 
ptam  efle,  vr  dicit  gi.in  c.nccatiqua,fuper  vetb.  cocu. 
bims.i7.q.i.qfcqiumrFcly.ind.c.pr*tcrca.in  i.col. 
num.z.dc  f^dctcllib.  rcfercnsAbb.ibi.inucif  dc  hic 

■ plusdtccrc.de  id  cxplicauirBar.inl.furmanifeftus.iO! 
prin.  ff.de  flirc.  dc  reperto,  in  domo  alicuius  pulchra:. 

9 mulieris. Ad  dclichim  ct  huiufmodi  probandu  f luf-* 

ficitquod  mulier  fit  reperta  alicubi  iaccpsaimuiro- 
aliquo.quamuisnihil  aliud  faciant,  vt  uoluii  Gio.iiv 
l.Caij  Caffii  fupcrucrb.cauir.ff.  dc  fideicomm.  liber. 
dc&citcap,i.&  ibi  Gl.  luperucrb.iulciit,.in  tit-quib. 
mod.feud.amir.inuiib.licudi  ^ 

10  Cohabitatio  St  maris  dc  foemin*  f potifiima  eft 

fotnicarionS  prxfumendi  conicdluca : ut  ita  colligir 
fumm.  Pontin  caliter,  S.item  per  ada,  jo.q.5.quod 
probauir  gi  jn  cjUud,§.ucru  quia,fupcructb.  uxorSj* 
ia  li.ubi  Abb  jfiiMHi  ptxft)in>dc,  inoLEcclefia, 

nmti 


De  probationlb.  . Coficl.  DCCCXI-  44 


''«nm- 1 7-vcrf.rcptimus  cafus,  dc  conftl.  ad  quod  et  eft 
contcx.in  §.  quoniam,  in  vcrf.  vt  ii  mulier  oAcnderc 
potuerit  modis  Icgitimis.inautli.quib.  mod.  natu. 
dfUcgit.qu*  refert  & fcquit  Dec.in  conf.  1 5 ^.in  effe 
fiuqua;iitur,nu.z.vcrr.&  videamus  q> licet»  ac  in  d.c. 
fccieiiainu.i  3S.vcrf.vndciI  mafculus.  nccnon  in  d. 
conf.47i.nu.3.vcriiquia  dciure  canonico  ex  conmn 
dioncjnu.4.vcrf  & idcoilla  pr^fumptio,  & corrma- 
uit  Roi.i  Val.in  conr.94-num.ai.vol.3>&  ad  hoc  ch 
fbcdlant  qus  notantur  in  d.c.tcrtio  loco,  Sc  ibi  lo.de 
j^i  Imo.  nu.  4.  dc  prziiimpt. t vbi  ex  folitudinc  maris  Sc 
fopminae  copula  pra;fumitur,  vcl  ii  vili  per  plana  ne* 
lDora,ac  loca  icaeta  fuerint,vtd.c.litcris,dcpr^fum. 
quem  refert  & fcquiturlo.  Crot.in  d.conii.41  ^.0.27. 
& fcq.&  confultus  refpondit  Gig*  in  d.coni'.2p.num. 
13.vm.an  improbanda. 

iia  Quodth  velim  limites,  &intclligas»  f non  proce- 
dere inter  conlanguincos,  ex  quorum  cohabitatio* 
nc  fornicatio  minimeprxiumitur;  vt  videre  cil  ex  c. 
cura  in  iuucntutc,§.quis  pnetercaideprarfump.5c  ibi 
Abb.col.z.vcri.nota  intcrconiundos,&ibi  Bald.  in 
prin.tendit  & huc  tcx.in  l.vt  viin,ibi,&  cu  internos, 
&c.fl:dc  iuil.&  iur.&  gl.  i-  in  l.non  aliter,  ff.  de  vfu  & 
habit.ac  id  innuere  vid  (iint  linp.Honorius,&  Theo 
dolius  in  i.eu  quiiibi,  hac  tamen  cis  facultate  concef 
/a.C.dcEpifcop.Sf  clcr.&quod  &ca  adiuuanrj,  quae 
notauit  Alci.m  trad. de  prarfuinpt.regu.i.iin plunb. 
pra-fump.fcquen.iSc  in  prxfuinp.34. 
ij  Nec  ctex  haccohabirarionis  prarfumptionef  vlla 
libidinis  fufpicioin  homines  vitxfanditatc>rcligio 
ne  &caditatcin(igncsorircmr.Quod  multis  exem- 
plis planu  m facere  poDemus,fcd  duobus  prae  caeteris 
memoria  dignis  cOtenti  erimus.  Quidacnim  Alexa- 
drix  Vitali  mon.icho  de  prodibulo  egredienti  ob- 
uiafadusi  alapam  inculfit , ab  eo  libidinis  ca  infa- 
mem locu  frequentari  diceret » & ftatim  a dsmonio 
•.arreptus male  torqueri  coepit.  Aflfiduus  quipp^  ibi 
)l4  erat  V italis,  nu  th  libidinis  ca,vt  ille  putauir,t  fcd  vt 
^ux  fc  libidini  prodiiucrant,  i tam  turpi  vitx  propo- 
litoreuocaret.  Ad  lingulas  enim  penetrans  oblata 
pecunia  node  pacifccbat : neq;  quicq  tora  ca  node 
; aliud  gdolcntaingcmifccrc,&  Deu  pro  fallite  pcf 
ditxraulicrisdcprecaridta  aliisad  Deum  conuerre- 
cc,altas  lahem  co  icfhporc,  vt  i fcelerc  cedarent , c» 
pellere.  Qux  res  tunc  clarius  parnit  ciim  poft  vindi- 
.dxdiuinxin  pcrcuflorcm  miracuiu,  illf  ipix  mulie- 
res apud  quas  pcrnodaucratipalam  conlircrcnc,arq; 
idem  pcrcudbrcm  fuum  miieratus  oratione  lanitati 
zedituiilet.  Eidcfandilliino  Vitali  loanncs  Alexan- 
drinus Epilcopus  tuuribuit,  vt  fandum  virum  nc  in 
lupanaribus  quidem  impudice  vcrlari  crcdcra.  Tu- 
fl  5 tius  namque  conliiium,  f xquior  delibcratio,ccrtius 
iudiciiitn  ,lcmper  bene  prxlumcrc  dc  ijs , quos  nun- 
quamin  crimine  nouimusdeprchcnfos:  vc  egregie 
lcripGtSabcl.lib.io.c.z. 

^ Quis  prxrerea  de  LiipoScnonu  Epifeoponon  ma 
Je opinaret , Geum  prxcefloris  fui  hlid  virginem  ia 
adultam,quamiuxta  Iceducabaritenerrime  diligere 
confpexiflct  »;&  quanta  illcfanditare  polleret  igno 
.ralTct  > fcd  profcdb  n^;  nota  landkas  obGitit , quin 
aliquadodomcitidi  eius ipGim  nimij  in  pucllaamo- 
X6  rk inter  fc  taxarent.f  quod  ipfcrcTciens , cora  omni? 
buscuocarainofculoexccpirdiccns:  Non  oftcndut 
obloqucutium  verba  > quem  propria  non  inquinat 
collicientia  »quoniamautc  virginis  animum  in  Dei 
amore  propduin  cognoucrat,  eam  ardenter quidd, 
corde  fynccto  diligebat . .Nihil  certe  prauum  de 
ipfoconijcercdcbuetumiquemJrFCprchcnfibilcm.to 
tiusrciiqux  vitxinGitucio  celtabatur. 

37  Adhxc  fornicatio ipla f tcGib.  probat.'  vt  nos  mo 
nuit  Bar.in  d.l.capitcquipto.  in  prin.fF.  dc  fur.  quam 
. refettSc  icquic Soc.ind.cof  ;z.nu.i6. ver.  & ideo  di- 
xit.Si  id  aGcruit  Abb.io  d.c.pr9tc(caio  pnn,p  toc.de 


f,  teGib.nccnon'inrd4^tatio  loco,ntK2*de  i«lun»p. 

1 8 Quinetia  fornicatio  t fornicantis  c5femone  pro-, 
batiiuxta  gl.vlt.in  d.l.capi  te  quinto,  & ibi  Bar.  ff.de 
adul.&  cauru  cft  a Rom.in  d.c6f.id7.pollaiu.  3. vcrf. 
tertio  non  obGat  confcGio.  et  num.fcq.  ct  poG  nu.6. 
vcrfquartoecquia  ct  hoc  id5  leniit  in  coni,  xi  3«^o 
dccif.nu.5.vcrf.adhoccniiii.ctfcquimtSoc.iun.inA 
conf  3 2.poG  nu.  x<5.i  n G.verf.itcm  cc  Iccundo  probat, 
ct  nu.17.  etfcq.  ac  poGnu.24.  vcrf  maxime.attcnto 
pixdidovol.2.  et  huc  pertinent  nouta  in  c.q  Gtgra- 
uc,dc  cxccirprxlat.ct  in  c.G.  vbi  gl.de  confcll. 

Hxc  quoqi  fornicatio  probat  per  famam  viciniXr 
i9-fq?aliqiiisaliquamadciusrcquifitioncin,tcncatad 

ciiis  poGa  m,vt  verbis  vtar  Soc.  in  d .conf.  3 2.  poG  nu. 
20.  vcrf  itero  & tcrtioi  & nu.lcq.  ac poG  nu.24.ycrGc. 
maxime  attento, tcx.cG  in  c. illud, §.  verum  quia,iux. 
glo.ibi  fuper  vcrb.faroa,de  prxfump.  & Abb.in  d.c.- 
tertio  loco,nu.i.cod.iit.ilc  prxfump. 

Intclligas  tli  h.inc  ampliationem  ipfam  famam 
lofoIamtnooluGiccic.vt  voluit  Abb.in  d.c.prxtcrca, 
io  prin.num.  j.vcrf.  Iccunda  quxGio  huius  tex.dcbct 
propterca  efle  vcritimilis,,Sc  aliquibus  coicduris  ad- 
iuuari,vt  ibi  Abb.  dc  rcGi.  vt  ipla  fama  iugaiur  cum 
vno  telic,qux  ficiat  probationem  plenam. vi  docuit 
Bal. in  1 proprietatis,  nu. 3 .vetf  item  fima  coopcr.af, 

Cdcprob.poGgl.ibi  liipcr  verb.  Icgitiinis,  que  fcqu. 
Baib.in  conf  iV  Dciiin  innocent adiutotein, coi. 3. 
vcrf  rcGat  nunc  videre,  ibi.  5c  glo.  ibi  docuit  fcilicct 
per  famam, vol. f.quod  &c6probauitSoc.iud.conf 
3 i.nu.iz.vci  f.facit  pulchw  doiirina,  & nuin.  fcq.  Sc 
p0Gnu.z4.verf  maxime  attento  quod  dc  eo. 

21  Nec  Icuis  fornteationis  conicdura,  t qua  quis  fu- 
ilKtcx alicuius  delinquendi  facilitate,  fi  eruimus 
Bal.itaattcGanti  in  l.vlt.in  fi.C.G  mancip.ita  venier. 
nc  proGitua.  quem  refert  Ac  fcquitur  loan.  Crot.in  d. 
conf  41 3. nu.  29.  vcrf  ex  facilitatc,vol. }. 

22  PoGrem6intcllig.is omnia pr.emiffatrclinquiiu 
dicis  arbitriavf  in  d.c.ptcrca,&  ibi  Abb.  qux  como- 
diuscxpUc43a;funrin  conclu.Adultcrium,&  in  con 
clul-CopolxcarnalisiA;  in  conclnfCoinis,  & in  con 
duf  Matrimonium» ac  in  conclu  Mcrctiix. 

f CO^CLVS  10  DCCCXI, 
ARGVMENTV  M. 
Fraterpro  fratre  an  poflit  c(Tc teftis. 


SVMMARIVM. 

• 

1 Frater pn  fratre  U fl is  ejitpotejl. 

2 Frater  pro fratre  in  caoja  eiuiii  nonpotefi  effe  teflis,  qssan 

dojitfub  eadem  potejiate  parentis, cuius  ejlalhr  fraser, 
pro  quo  ad  teflijicandum  inducitur.  > 

“ i Frater  non  poiejiepttjiit  pro  fratre  Jsbabel  communi» 
bonacum spfo fratre  sndstcente, 

4 Frater  pro  ft  atren6  tjl  idoneus  teftis, Ji  vrsd  vitam  agunt 

ineodem  domicilio.  ' ' ^ 

5 Fraternon  pottjiejfe  peftis  pro  fratre  in  caufa  ardua,  isr 

graus. 

1 pro  fratre  tpotcGclTetcGis.-vtnoraui? 

1 Pcl.cum  ibi  adduAfis.in  c.cu  oportet, 
poGnu.2.in  S.not.&  vcrf  fcq.ibi,  vbi  autem  aliqiiid. 
et  nu.s.vcrf  ex  quibus  colligc,dc  accula.  idc  aficcuic 
Abb.inc.cum  R.Canonicus-nu.4.  dcoffic.ddcg.  ac 
inecum  litcras.nu.i.cts.deprxliimpt.  ct  confuJuk 
Soc.iun.inconf  i7-fnpradida  caufa, nu.z.ibi,quod  fi 
caufa  cffctciuilisict  nu.d.vol.i.hocque  Bal.  voluit  in 
l.i.nu.3.vcrfquintooperat,C.deEpii.ct  cler.ncc  no 
inl.parcntes.C.dctcGib.vbidiGmguit.ctibiglo.  vlt. 

lofepbi  tJHafiarditVol.t.,  ^ *4  fcd 


lofbphi  Mafcardi 


fed  de  #Tarrc,per  ibi  citata  per  eum,  dt  ante  c«  rradi- 
dit  Spec.tn  $.  i .vcrfifed  nunquid.  nu.t. tit.de  refte , dc 
tnimaduerritgl-inc.confanguineidngl.vlr.vcrr.fcd 
incimlibii.^?^*5<idetiSobilrJaaitsi.i.vcrr.  fed  non 
tei\(>in  c.in(inuanre,de  <^c.dclcg.dc  nouiiritniicri- 
^ntGabrRom.inruisc<^mun.conclur  cbcluT.  14. 
Iib.  i.pofl  no.  1 .vcrf.cootrarium  • in  titde  teibb. 

X Limitabisconcluflonem  non  procederefin  caufa 
cioH  i,qft  fra  ter  Aib  eadem  pa  rentis  poteftate  cflct,cu> 
ilis  alter  frater  efTet , proquoad  telnbcanduin  indu- 
ccrcnir.vt  aufror  cft  Accur.in  d.l.parente* » in  gt.  vlr- 
▼erf.  nifl  forte  efl*et.C.dc  teR.  qnem  fequitur  Bart.  ibi 
poftna.4.ver.fallitprimoTdeac€ur.  hoc  idem  memi- 
nit MarTin  i.r^.ad  qux(tionem,pofrnu.  6.  verf.  hoc 
tamen  fallit, nifi  fine  fub  eadem  f^rcftatc  patris.fF.de 
q.nco  id  lamit  Gabr.Rom.ind.c6clur.i4.nu.xavecC 
^artolimit.oamcumvideaturefleeadem  perfbna 
cum  patre, quiciimperarepote(l,ncut  p^ona  pa- 
rnscftrufpeda«itaperrona  hU):  aitBan.md.l.pa- 
rentes.num.4. 

5 Secundo  locolimiranda  ef^.fvtlocu  (ibi  non  ven- 

dkcr/i  communia  haberet  bona  cum  iplb  fratre  in- 
ducente,iuxfcnrcmiamSpec.ind. Si.  I.  vcrf.fcd nun- 
quid frater  ibi, nift  habcanromniabona.  nu.  8.  dc  r (• 
vertXed  nunquid  focius  omnium  bonorum,  in  d.  tit. 
de  tefrqucm  lcq.Socin  d.conl.  1 7pof>  nu-6.  vafic.fi 
tamen  frater eflee  in  communione  , ac  prolcquitur 
Gabr.Rom.in  d.concl.  1 4-nu.  2 1.  veif.  quinto  hmita. 

4 Tertio  limita,  vt  vera  conciufionon  fir , | f>  fratres 
vni  vitam  agerent  in  eodem  domicilio,  tunc  enim 
fratrem  pro  fratre  ndeflfe  idoneum  leltem  dixit  Fel. 
in  d.c.cuin  oportcat.col.a.verfircm  fi  fimul  habitdt. 
poli  Bald.in  d.i.  i.num. } . verf. 'quinto  operatur, tbi, ta- 
men bene  repeliitur.CdeEpir.de  clcr.  motus  exi.  cfl 
a(legas.ibi,etcnim  peregrinationis  laborcm.de  ibi.gl. 
fupaverbnon  nihil.C.dccaOr.pecul.milit.lib.ii.ac 
dixit  in  d.l.parentcs.num.i.  dc  verf.  aur  eft  produfrus 
perfrarrem.C.de  tcltdc  contuitus  rclponditSocy.m 
d.conf  I y.fupradifr  e caufe  propofitio.polt  nu.2.vcrf 
verum  przdidisnon  obihmibus,dc  num.;.cum  fcq, 

^ vbi  rcllaturhanc*ommura  Dodo.  fententiam  com- 
munem efle. 

5 QuartolimirabiscBclutioncmtincaufa  ardua,dc 
grauuvt  voluit  Bal.ind.l.parcnte$,po(i  nu.i.vcr.  aut 
cll  caufa  grauu,quem  rcfcrt.de  fequitur  Soc.in  d.cdf 

* i7.num.6.vbi iic  communiiaconcludaeDod.rc- 
centioresaf!'cucrat,dcpoff  d.num.d.vcrll  item  nullus 
infuper,ac  nu.7.dc  loj.d.vol.i  ac  placuit  Marf  in  d.l. 
2.ff .ad  quxltio.polf  nu.6.vaf.idein  ii  agatur  ctuilicer 
in  caufa  graui.fr.dc  quxll  idem  aflcucrar  Gab.Rom. 
ind.canci.i4.nu.28.verl.vndccimalimira, vbi  etiam 

* hanc  *omnium  tuffragus  receptam  elle  opinionem 
retlarunquc  vid(.as.vbipiunbuslimitationibus  con- 
elutionem  hanc  explicat , de  qua  aiam  plunma  de- 
prehendes apud  cos  feriente» , quorum  pociinma 
cura  fuitinatcnamteflium  enucleare,  ad  hos  tclq- 
dorrencfo. 

C 0’tiC  LV  S 1 O DCCCXll . 

ARGVMENTVM. 

Fratrem  quem  alicuius  efle  alTerens . an  id 
probare  teneatur. 

SVMMARIVM. 

* Trgtrtm  ^utm  alUaim  *jit  a^trtns  id proh^rt  ttntiur. 

^ PratrtmqutmxdkuiuttjitajkrmtyUMiUutontrt pTobS» 
dt  frattrnitdti^fiitin  quqfipofifj^om  frAttrnuaUsJk. 

* Prstemitai  probari  pottji  ptr  epi/ioUm  /rMttrmtattm 

9ftttaetaattm , 


4 Ad frMttrnhstis pnhtthntm proharttrMBatum » 

vtdtUttt^uodpro  fratribus  rrptrttniur,^  b tt  tantstrp 
iT4tb  tlqi  viemss  pro  fratribus  JintnQ»ismuu. 
Pfattmiui  nfiem  modii  probatur  yquibut fbatio,  ibi, 

5 Prsternttstn probatio ptr  tpifiola  frattrmtatb  rnuneian’» 

trmnon  faatntetJJanamiycondudtmttmprobaMnt^ 

6 Ad probamdMmTittHm,(y^€UtmtJftJratrti  quomodo 

lits  eoiriungsmury 

7 FratrtmJutunqutmpiamt^fiirfprafumitur,quificno* 

minat. 

8 Trobaturyquodqtus  Jciuirit fratrem fuum quem ej/it  fi  i 

pubiu*  erat  notumyVtlpstbUca  fama  erat  in  xrtetnia . 

p Fratres  aiiquot  efe fi prtAaimm  fuerit pertefietjMttUigh 
dum  tfiytantummodo  de  premis  fratribus, 

10  Fratres  eonfM^mntitWlvtetmjOm  funt  in  fecundo  gr a* 
du proprie  fratres  dieunturfidedit  proprie  fratrti  ni 
appellantur , ntfi  eum  aliqua  ad  it  tone, 

* Tdrsfrprr^  >utemquemaIicuiusc0cta(rerSt 
iduare  tcncftir;  vtphoiitLuc. 
de  Pen.in  l.momenranea.col.5-poft  med.  C.de  dcla- 
tio.lib.  io.vt  de  docuitBar.in  l.non  nudis.C.  de  prob. 

X Limirabistfi  hocfibilocum  non  vendicare,t  liqt 
inquafi  potTelTione  fraternitatis  fir.-  na  tunc  hoc  one- 
repet^andi  Icuabiturrvtteframscfr  PauJ.de  Cafrr.in 
folemnibus.i.C.de  hd.infrr.de  dixit  Bar.  ind.l.ndnu- 
dis»acin  l.nonepifrolis.Cdeprobat. 

Hanc  eandem  fraternitati  is.  cuius  erant  partes  el 

I probandi.poteritprobarctpcrcpifroUfratemitatcm 
eounciantem;  vt  aflemit  ^rt.in  d.l. no  epifrolisdc  ia 
d.l.DOn  nudis.Cdc  prob.vbt  dat  arriculadi  ^mam, 
dc  praxim,hoc  idem  teftatur  Bal.in  i.neq;  C de  teiU. 
dc  ibi  gl.fuper  vctb.pr^indicat,quam  gl.fcquunmr  rbi 
BaTT.Cafrr.Alex.ac  laf  dc  confuluic  Cafrrin  c6f  1 5 ■. 
viropundoinfifroFrancifci.nu.  1.  vol.  i.  vbi  dixit 

4 tfufriccre  probare  traharum,  videlicet, onbd  pro  fra- 
tribus rcputenrur.de  habeantur, de  ab  aiiis  vicinis  pro 
fratribus  flnt  nominari.dc  habinrvc  ait  ibi  Cafr.nu.t* . 
de  voluit  Bal.in  l.i.in  fr.C.quor.bon.  loquensde  pro- 
bando filium  natum  in  domo  ex  viro , ev  v xore  vici- 
nis rcicnribus,6c  dixit  Bar.in  d.I.non  nudis^eiidd  mo- 
dis fraternitatem, quibus  hliationcm  piobati. 

5 Id  velim  loceiligaSiVt  h(cprobat»ornon  faciat  ne- 
cefTariamide  coadudente  prob9tionc.vr  dixit  BaUa 
d.l.  neq;  C de  tefram.  Icd  ilu  fraternitatem  ptxlumi 
donec  concrariu  probetur.dixic  Bar.in  d.I.non  nudis» 
de  lic  probari  qoafr  pofrcfUoncm  frarerniiacis . fenfit 
Cafrr.in  d.conf  1 5 i.nu.i.  hoc  idem  Icripfaac  Bal.  ia 
l.non  ignorat, pofr  nu.;.verr.ltem  pcadu  mptiud.C.  % 
accuf.Qon  pofr.loquens  ibi  dc  probanda  filiatione . 

Sed  in  hac  explicanda  condufionc  vltcrius  non 
^ogtcdiac,cum,vtintudri  pardiitrharcadamuUiin  lix  v 
pri  in  condofionc  fiUacio,difcufra  fuurprcfcnim  cu» 
vcdiccbamus,  iifdcm  modis  probetur  fraternitas* 
quibus, dc  fihatio,tcfrc  Banoi.in  d.I.non  nudis.  C de 
pfx>batioaibus. 

Hxc  pauca  tantummodo  fubiidamt  ad  probandd 
fdlicet  Titium, dc  Scium  clTe  fratres tcfrcsvtiq;  coxi- 
iungijvt li  duo  probent Titiu  elTc  filium  Titi^,  de  alif 
duo  Scium  ellc  tilium  ciuf  dd  Titij^ita  fenfit  Cafrr.  in 
d.conf  15  i.col.x.vctl'.  1.  videtur  didas  depofitiones. 
d.vot.  i.dc  ante  cum  tradidit  gl.m  c.parcntela,  il  i.fu-  : 
per  verb.pofrmodum.n-q  <$  & Bal.  illam  fcquens in 
i.ccftium.col.4-pofr  nu.  1 2.  verf.  adde  hoc  verum,  ibi 
code  modo  de  parentel.Cdetcfr.pofr  gl.  fupcrvctb. 
gradus, in  c.licctex  quadam.^.tcfres , de  tefrib. 

lliud  dc  addam  in  dubiofquS  feire  prgfumi  quem- 
piam fuum  clTc  fi-atrdfCuni  fic  nominat,  vrtefratCi  re- 
liquit Bar.in  l.nemaS.qui  fratcr.ff.de  hered.  infrir. 

At  roget  qsrfjuo  pado  probatur , 7 lauerit  eu  efle 
fiium  fratrdffcx  fententia  ciuldem  Bar.rndco, id  pro- 
bari poTse.fi  publice  erat  nom,vd  publica  fama  erat  • 
in  vicioiaoa  dd4)cmo.|f.q<ufratPr,fr^(kb{red.  inltit 

Quod 


Deprobationib.  ConcL  DCCCXIV-  45 


^odGpcxtcrcapcrteftn  fiient  ptobatfi  aliquos 

9 «flcnams  >t  intcUigenduoi  eft  tantummodo  dcpri- 
muGatnbusdcilicctdcconranguincis , vcl  vtuinis. 
qui  funtiofecundo  gradu;  uuta  lentcntiam  Pauliin 
l.luiiTconluIttu.  / J.gtadu  > If.  degrad.hique  proprii 

10  feitrcs  dicuntunt  abi  vero  proprie  fratres  nonappcl 
Jantur,niGcum  aliqua  adicdionei  vt  fratres  pa  truc- 
]es  I iuata.  d J.lurilconrutiusi!i.4.nadu,vt  Gc  declarat 
Ban.in  l.Lacius.$.quzGnun,fr.ac  leg.) . 

C09JCLFS10  DCCCXm. 

argvMentvm. 

Fiater  pro  forore  dotem  dans, cum  quabo- 
na  habet  c&munia  pro  indiuifo,  an  in  du- 
bio prffumatur  eam  dotare  de  bonis  Aiis 
an  vero  fotoris. 

SV  M M A R I V M. 

f ^JhfortdoUmdamitOtmqmshatubMkftcom' 

wmm*  pn  imiiuijhytn  dubio  prujumstur , tum  dotAirt 
• dtheuufmStnondtuotut^jLsJbnru. 

a Sjttruutusduttmduns^fidmnfumpueifcahtrpr^fumi- 
$mf  donsTfddtm  rnmilo  mugitjrutn » tum  fattut  ratu> 
fumgumit  prufumidonutiomm. 

5 ^ruurdotum  fofortmjsumqttubonubahttsUmtniapro 
iuimifo^prufumitur  dtbonit  fororis  doii  tonfUtutft, 
J)ouutio  mduUonouptufumitMr . tbtd. 

4 *Put9rbomorum  udmmi^rutor  , noguntubqutd 

nomint  prujumUur  pouus  fMtrttxb<mit Jilif  , quam 
Jiiiifidtm  m fratrt  prufumtndumtji . 
umor  vincit  puturuum . iiid. 

5 Putris  o^ittm  ti)  Jiuum  dotum , mon  unUm  Jr utris , rs^ 

m fwjidium, 

4 Vrut*r£stam  firorem  indubio  non  prufumitur dotujft 
dt  botw  fmst^ss^tribsu  cosuurrmttbus  t tuet  tumUattt 
feiiieit  temporu^ationi  /anguitut,  ix  rutiotu  fu~ 

Jl  ^ CllJ  tx>aa  habec  communia  pro  indi- 

2  uifo  > tindubioprxiumicamdotanedcbomstuis, 
)ft6(icbonisipluJsrorori5)Vidctur  polfc  colligi  ex  co» 
<|uodlmp.lulh>A  loannirdcripGrinl.vir.Cdc  dot. 
«romiC.quod  eo  amplmsillud  confirmare  viderur.rp 
jdem  imp.  ad  populum  vrbibConftantinopolitana;, 
& ad  vmuerTos  ptouinciales  rckripfit  in  l.vnic*/>ac- 

2 «edit.C.dc  rei  vxor.adio.quoin  loco  (anxit*  fextra- 
Acum  dotem  dantem»nifi  diuerfum  pactiiutur , prz* 
iUtni  dotarcin  fratre  veto  nonne  idem  co  magis  pr^ 
iomendridlicum  faciat  ratio  (anguinia^umidooa- 
tionem^tefie  maximo  Papmian.  m l.Pc^u.fCde.^. 

Propius  tamen  ad  veritatem  huic  contrana  tcnid- 

3 tiaaccedit,  t vedebonisfororisdotem confiicuifle 
pi^umacur.itatefpoodit  Vlpia.inl.i.il. filiam*  ff.de 
collae,  doc.  Non  enim  in  dubio  dooadoprzlumitur* 
vthabemusil.C  iffi.cujndc  indebito»  n.de  probat. 
&inl.ricumaunim*Cde  fblut.  Pcaetyea  fipater  bo- 
norum filiiadmioiffrator*crogansa!iquid  olit  nomi 

4 ne,tpnefitmiairpoCiusfaccrcexboiusfilii*quaruU» 
ccAcScacuola  tn  i.vlrfi^e  pet.has.  m fratre  qW  prz* 
furoeodumH)ui  n6  prxiuinitur  tam  a Ifc^us  erga  fra* 
trcmiaeqQe^tacrgafilium*cum  nuilusainocvin* 
catpatctnom.l.ifii  quidcm.$.vlt.tf.  dceo*<juodmcL 
caufiThtum  eif  enim  illud  Ouidianum. 

prutntm  quoqut  gruttu  ruru  tf1 . 

Necabhoc  propofitoreuocarc  pofltmrtquzfupfa 
adducebamus  > de  lege*  idlicet  vlc.  Cdedot-piomif. 

5 aSloqDinuibiImpa.inpatrc,tcuiuso(Hciumcfifi* 

iiidouic.'A04pt  iafubgdium;vb^ 


foror  virinq  conionda.autconiaoguinca  no  habe* 
tec  vnde  nubere  poflct»quod  hoc  caiii  dkt  non  poc  ■ 
cum  bona  haberent  ^ter»dc  foror  com  munia.  N eq; 
etiam  me  monet  l.C.rcfponfum  in  d.l.Procuia.tf.  dc 
probat.namiVtaudifh5,fairum  cfl>rolamiationCsi- 
guinisfaccrcivcdonatio  prx(umamt.d.l.vlc.fF.  dc  pc> 
dc.  hxre.de  l.Ncrcnnius.n.dc  ncg.gelf.  Iccirco  dl.  p' 

6  cula»vcibiomnesdcdaranc.n6proccdic»t nifi tribus 
concurrentibus  dcquibu$ibidcm»taciturnitare,(cili- 
ccc  longi  tempori«  ratione  languiuis»  3c  ratione  1'xpb 
fubduda»3c  cofeda.  Ad  legem  vero  vnic.  b.  accedit. 
Oderei  vxor.a^o.rerpondcrc  facile  pofliimus  ideo 
prxluini  ibi  donationem » quoniam  nonalia  poterat 
capipr^fumpno.ex  quocxtrancusbona  mulieris  nui 
la  admim firabic.  Sic  hxc  contraria  rcfuranshuic  si* 
tcndxpofteriori  acquiefat  loCorar.ini.quilibcros 
lui.  J oo.cum  pl  uhb.fcq.  ff.  de  ritu  nuptior. 

C O Ti  C L f^s  / O DQCCXIV. 

ARGVMENTVM. 

Fraudem  non  prarfumi,nifi  probetur , & cui 
eam  probandi  onus  incumbar. 

SVMMARtVM. 

j Mttini  I fi  bonum  nomtu^quum  Aiuitin  mubn. 

1 trouinoHprnjumttuT^mJi probetur. 

3 fraut  non  ifj  prajununda.vbi pottjl  enpialia  tbuHura, 

4 Praui  inekUiUi  Jtntper prafurmtur . 

5 Fraudem  alienante  onui  eam  probandi  incumbit. 

6 Fraudem  aiii^are  tn^tnertnon fuj^tptiftipfa  bjrreiatim 

deducat  fiP j>bttur,vbt  muita  JimiUa  adU  adducutur. 

Qi  1 o nrrsn/ar/.  aGhominSesiftimatio- 
nem conTciusndum eo- 
tumq;  bonum  nomen  tu£dum  claborauennc  nollri 
lutilconrubbnuquain  vcrbisallcqui  polseiivEiciiiin 
cu  omnia  fere  fiaudibus  referta,  cun^a  fallaciis  plc- 
1 na  lini, illi  in  moriabu  bonx  fam>,tqiix  rapiemlimi 
Salomonis  ielhmonio,inulrisdiuirtis  melior  cG,  (lu- 
a dcnic»,diecrcn6  funt  vcnri  fraude  non  prduniutnirt 
Probcmr.lic  refponfum  cft  a Vlp.in  l.quot,cs.S.q  do- 
lo.ft.de pii>b.&  inl.meriIo.tf.  pmibcio.quodciiani 
vr  idem  innuere  in  i.  i .S-dcnipr-rtUIc  aqu.^u  arc.h  c 
eiiam  seiire  VifuseftiAceur.mlxa  hocrdiflo  V-abe- 
narc.  in  veib.noociii.ff.dcabe.iud.iDu.cau.  fati,  id 
tradidir,icgl.inc.fedes.in  vcrb.dolus.de  leicrip.illud 
qu(X|uecaofulcndodocuiiBarr.inconGl.iie.  Peirus 
NicotauHkr.vetf.fed  ad  hoc.lib-i.Poficm  leicenros 
audrHcsin  medium  aftcrrc.qvi  huius  pionuciari  ve- 
citare  audomate  fua  cdtirmauccc : Icd  p.nKos,holq: 
grauiorcs adducere mihi  faiiscrii. Primus iiaq;  fele 
oobisofteti  Alci.ini.in  quarcam.col.p.poft  oum.  17. 
»ci.addii  a hk  io.deImo.ffud  l^.Falc.Soc.fenj:^r. 
1 a.Ni  ibllot  muliuin  abundenu.  r.vol.4.  Parif  conf. 
1 i.AttiageodoanieubimaiaS7.vol.i.8r  iaconf.a;. 
Vidi  ieftauKau.ou.a7.vcr.&  tequia  in  dubio.vol.a. 
& in  conf.  is.Fcci  in  alio.pof)  1111.17.  vetf.  quod  non 
iplc.vol.4-Arcc.cdf.i.]9.1onKa  eft  iffa  cuiruliaiio.poft 
.1m.14.AFoftvctf1g1p1smuI1siafertur.S0c  iun.cOf. 
. <7S.d1Am1a1urmpradimti.nu.  ai.verf.Aplusaiain. 
voLz.Calca.con(rr  t.viGsdiflis  petitio,  col.i.verf  ad 
hoc  accedat,quod  dicitioan.  de  Amic.conf.  14.  ex- 
ccpiionisperemptociac.col.f.vcif  & tanto  magis  qn 
<jrat.conf.i  10.1114108  ulc  elf  num.  1 .vetO.  & primo 

quia.voluin.i.Hieconym£ugubi.conf.si.poanttm 
4.vcif.ftausaui«.vol.a.lo.Bap.Plo(.conf.id3.iii  caui 
taicftaxoodit.uii.as.vcrf.diccmomncm.infi.vo!.i 
inicr  conf.vlt.voluoc.Sc.poft  oua6.vcri;  & li  ibtutfi. 
ibi  ex  hacfolalanguiiiis,D.ii.c01'.  1 1 j.  PiomiliUi  D 

ioan.num.}.vctf4cd  poicttKfpondctiatqiicPcit.de 

Vbal. 


I 


lofephi  Maicardi 


Vbal.rn  tra€.de  canon.^r.Sr  paitxh.c^.S.  venio  ad 
fcxram»poftnu.)6. verita. incidemer  qiucniur. 

Er  eo  magts  hominii  bon^  iom  faucre  ijdS 

prudcnrcsycu  tradidcrCiquod  ybipolTircapi  aliacon* 

7 rc£}maMnon  iiifrauxpntfumcnda^tcikGoz  incOn 
5r.iumi.i  ?.vcrf.pra;Tcrcavbicunq  & Ruinxonf^. 
quamuis  aba&  coniulucriin  nu.6. vcrtrcdquja  Iccun* 
dum,v(q;ad  nu  8.vol.a.atqueHiao.£uguD.ind.cdf. 
8a.ndonanapo(lnu.4.vctiincc  przIuinirur.d.voKi. 
Oau  quoq>  in  coni.^ip.propommnnfado.num.i. 
vcri.^v  pnmo  ipic  D.Scbaibanus.a.  par. 

Hcc  tamen  ita  ribi  fUntintelligenda  & limitanda, 

4 vtlocum  nonhabeamindcIidiSftinquibiudoluSfCt 
fraus  pt^rnmtrunvt  audorcil  Guid.Pap  de  piclump. 
nu.  M vcrnc  pcxHiroicur in  dubiot  per  clicut  noiius, 
de  prarlaipr. 

Cti>n Igitur fraui non  prxfumatur.red^banda  (it, 

5 reliquum  ell>  vt qm  eam  allegat,  fdebeat  probare,lic 
colligerccilexc.ranciinus.in  b.i.q.7. 3ccx  1. 1.^  ibi 
gl.liipcr  verb  ruptx.C.dc  dolo  > & habemus  a Sca:uo- 
Ia  in  l.patronus,  de  in  i.  qui  tedamentu. tl.de  prob.lic 
vidcturctiam  inferre  ModcAin.in  l.cu  ita.^.fpccics, 
fF.de  leg.  a.ita  quoq;oblcmauit  Accur.tn  loinnes.  S. 
Luctns.tiipcrvcrb.vniucrfa.h'quacinfrau.crcd.  dem 
l.li  probatieris.fupcr  vevb.rcicns»vcrf  fcd  quis  proba* 
bit.cn  aiicn.ra  pigno-  data  Ht.cui  acccdii  Bulogni. 
cdf.  13. Iccirco  col.i.vcr.fcdne  Bcmusrinti.quod  pU 
cu'r.&  Parif.cdl.1  lo.prominiotdcobligario.  nu.  10;. 
vcrfncc  obfiat,  vol-i.de  in  confji.mf.iS.ver.perqud 
rcxtum.vol.4vtnecidpf*fcrijtNatt.cdf.'97‘pf?ta« 
mil1binulriloquio.nu.7.vcrf.non  obftat.quod  conn- 
lium.vol.i.idem  voluit  lo.Annib.ind.l.|^ft  contra- 
Anm.nu.ap.verfprxrerea  latis  eB.B.dc  donat.cut  sC- 
tentix  le  fublcriplir  Pccr.  Anctb.  in  cra^.  de  muncrib. 
nu.dp.vcrf.fratrcstvcl  nepotes. 

Qu6d  ponremum  velim  intdiigas,vc  illam  fraudi 

6 in  gencretalicgare nd  fufliciariniri  ipfa  fpecianm de* 
ducatur . vr  idi  fer^  videre  cllcx  Hermogenis  rcl'p6- 
Ibde  celatore  rcuocantc  priorem  fuam  voluntati.in 
l.fi  quis  in  prin.tcOa.in  vcrb.rpccialiccr  1 de  lcg;.idi* 
que  liinxit  in  tutore  lmp.iuA.in  U'ancimus,la  a.S.de* 
fcnnonem.C.deadmin.tut.atq:  huic  fimiie  cA,quod 
cdAiruerc  lmp.Valcnt.Theoa.de  Arcad.de  decurio- 
ne vendente  przdia,in  1- 1 .C.de  pratd.dccurio.lib.  1 o. 
ibi  omnes c-iiiiasAgillatim  quilxis  AranguUntur.cx* 
ponat.neq  ab  hocdiAat,  idem  Imp-luAin.fcribit, 
deteAatorcnoldte  hzrcdc  rehere  Faladia,in  S.li  ve* 
rocxprcAim.vbi  Ang.tnauihaichacred.de  Falcid.ad 
idem  tendit.quod  de  appellante  doaeuit  Ocm-Van 
clcm-ccmAiiutioncin.il.cctcrum^bi,  debiti  circum* 
Aannaram  fpecitication&de  elcc.  ciufdemm^i  cA, 
^ de  commi Alone  apoAolica  circa  inquiAroresAa* 
tuir  Bonif.VnUncinquiAtorcs.S.ninm  literis,  ibi, 
cxprclK.vbi  fit  gto.  fuper  d.vcrb.exprcAi.dc  hxrctin 
d.  cuj  rei  parcA,d(  illud, quod  edidit  idd  Bonif.de  ei* 
cationciVt  eum  refcTt  idem  Clem.tn  elem.  i . ibi , fpc* 
cialiter.d(  ibigl.iupcrd.verb.rpecialircr.dciud.  n^; 
longe  abcA,qu6d  cdAitumm  cA  d Gtegorio  IX.  inc. 
prxlcnnu  $.rcAcs,de  rcAib.in6.Ybi  nonfanscAcon* 
rra  icAcsopponaointri  fpeclaliter opponatur,  de  in 
ptopofitOinoAro  de  fraude  fpeciatim  ^anda  cdful* 
tum  eli  a B.ir.in  da:onf.6<t.Pef.)i^col(poA  nu.i.verl^ 
hi.sprx'mii$ts,vbi  air  non  fuiBccre  allegare  Aaudem, 
fiutrimulationem  in  contra£tuimcra€Aille,nil»>rpe- 
cicsfraudis,autlimulationdin  cdnrackuinrcrueniflfc, 
2iiiifpeciesAaudis,autrimularioni»aMcgetur,depro- 
berur,qMdcm  paulbinlraconrimiauir  f^nu.i.vcr. 
exhi5cdcludiT.Tiraq.dcrctraa.iignag>cr./.i.g|.  14. 
nu.  59-verr.ar  in  hac  fraudis.de  Caic.d.  conf.  3 5.  viiis 
pctitionib-col.3.  verf  dt  ndliiAiccrct/ppouetcuigc. 
ncre.vcl  probare, per  d.c6f.Bair.65.  idt  ,pbat  Alcx.in 
conl‘.iii-vilbrupenorc.nu.i.lib.^.dciii  coTig.mca, 
£e  lite  fupafcudo.nu.  1 2.vol«$  .idcq»  decidit  BcUaoi. 


in  decir.71  f .nonp  hoc  folam.nu.7.  Acq . cenfualpfe 
Aicx.in  l.iunlgcntium.$.pa£loruni.nu4.  de  CaAr.  ia 
eadem  l.in  S.dolo.nu.a.A.de  pac.tmod  placuit  aiim 
Arct.m  coni. 6«. in  prxfcnti  confulrationcf  fubnu.  7« 
ve  de  Dcc.ciadidicinl.imaginaru.nu.6.  dercg.iur. 

C05VC  LVS  iq  DCCCXV, 
ARGVMENTVM. 

Fraus  quo  pa^o  probadaeftab  eo, qui  eam 
allegat,*  an  probari  poflic  per  indicia,8t 
conie<fluras,&  per  quas. 

iVMMARlVM. 
r FraM$pnhatmr^reomi*Siur4htXintUdM. 

2 Fraudt  m probandi primm  eonuiiur»  ifi , quando  siJuf, 

qmijitnturjHibil  prodtft  faeUnti^  ^ noftt  dittri . 
j Prdudtm  probamd$coiM3mrdtJtptrlocmn  a vtrijMii 
fumpu, 

4 Fraui  eotiitif uratur  tx  vicimtatr  afiuum . 
j Frauiprdfu$0Htur$X0£iorMmfrtqu*ntU^^txs£}mtmi 
ciUritau, 

6 FrauiHonprxfumiturtxaihrumfrtqmrnismmMtri* 

peeMii . 

7 Ad  /rauduptruam  nom  tenetur  prxibttur  efftikh 

tX  animo  fr audent  ttnnmtjijit. 

8 Oppojitum  in  oppofitouUm  edatur ^quod  pmpojitum  m 

prop^o. 

9 Spatium  temporittoSitJraudhprufumptkmem.  • 

10  Fraui  eomt^iuratur  ex  emriut^iom  Janptinit. 

1 uFraui  t*per/onaruutfqualttsteeomeiJuratur,^ex 
meJixitate. 

IX Fraudis conie^iurd  ex  eomunQiont faeeguinit  foU mn 
fufpcu  tn  taufa  criminaii. 

Frau^  fuiptetonemaliquando  faeit  ceJareperJ<maton~ 

14  Frauda  /uJpieiomm  amcutiparit  affeBumit  caufa, 

1 s Fraui  dtprtiModtUtrex  ttmporit  breuitaU. 

16  FrauioriturexpraeedentiouSfix  fequitibmdok^^a^i, 

1 7 F> aui  eitatur  expluntate  permutationum  benejoeiormm. 

18  Fraue  prufumaurtx  permutathm  tenetis  hemjkp  (um 

pingui  eoneurrentibm  stut  adminiculis . i 

l9Br4i»i  argueturt^uando  fitpermutatioabpgrokt. 
iaFrauseoprt^umtturyquodmm/trunientQefi  ewftpaA 
debitum^ aiiiertquam per cos^t^ni ubeonpatde  «a 
21  Efitiri  m abemanteeo^Jb  prafssmiturt  quod  fitt  /ebaberu 
yel  bnbnmrum  tfft  ertdstorrm,^  eius  b<ma  nom fuputrt 
ad  folutionem. 

XX  In  fraudtm  creditorum  prufintisaeiyiT  futurorum  agfh  ; 
doprafumaturfoFlacoe^ffiorPp  anfr^fimaturfaBu 
tn  fraudem  doutyVtdtrtmtJfiue, 

2)  Ommr  intricant  matrtmontum  fuum  int^igitur  facme 
tn  fraudem  creditorum.  ' j 

X^Fratnprafumituriquando  quii  non  prafattantamdiU- 
genitam  m rtbui  abenit,vt  in  fuit  prepr^t . 
xqfram  non  argurtur  ex  maiori  diligentia  adbibitam  n- 
bus  fuitprcprpyquamineommstnibut. 

X6  Prout prafumteur  HquSdo  injblita  diligentia  adbibetur. 
27  Fraus  arguttuf  ex  dtutuma  cobabitatitm. 

2t  Frauitlsaturcx  qualitate  rtiy^  loci, 
xpfraui  prf/umtturtauandodibgenuat& opera  prffiiu, . 
p4rpromi/ioremdmproquofustpromijfum,ratum  uom 
boi^t. 

ioVrautarguiturexdilparitaiegeuerisy^nobilitatk.  . 

3 i Fraus pr(fumitur exvieimtate aShiumeoettrat&eem^ 

aBum gerit  ytr  in  f amorem  tertq. 

3 2 Frauiprfjitmitur , quando  quis  potuit  litem  denemeiart 
s dommOftf  non  denuneiouit. 
qqFraudafmtpieio  arguitur  ex  ytquf  fiuntelam. 
ii^FrausprafumttMr,auas$dopq/iJa&amiUinationtm  dt^ 
ItBuntfSintonJequit^,  . 
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prmsarjpritur rabone mtriti  > i)*  ^ 

dora. 

j6Frsmt  prsfiviritMrratioatrattrmtUtiyvtrteaad^yi}’ 

homoris.  - -J, 

. 'iyFrMUJUvmiturexnmiseamtfladdbilntM.  n . 

^8  PrMmttfftpottJimbxrtdty  vtifidiu6mijfariotlunanti  rff 

ig PrMipr^unutur  m tUricosbftudA  fita  ExtUfia  % qwa. 
inuturr^dtrt. 

^ PrMuduprxfmniptionSigitiiiyquando  in  tontra£lib.»d^ 
Junt  tmnfnUsnJbiiUyqMinillumaponinonJbUnt . 

4\*Elan^i»nd^quifit^id,quod/^umefiJitr$, 

42  PtisasprorulaMbio  prxfnmitur  Aquando  in  contradihus 
. tJi^tbqm*  itfoEtnrmumiaUo . 

4;  fhtmstttnt prnjumiturf  qiundo  tantrnlhu fit  in/tippo- 
i^ntptrfonas, 

44  rrauiprxfiamtur^iquMtda  tmnn  prnttJfiffinteontraSUi. 
t^\Jh»aiuprxfiunptioJumitur,  ftumdoeontraHutfaeno- 
ris  fiisfiienm  Inbcrat . 

4pS Pxnx$ ptntratimncantradiiimt noMprxJumitur .*  • 
^jPraudiSconit^meoOfgttur,  qtumdotfimagnaalttna- 
. fiotxpnrtt  nuntii.^  ' 

‘ '48  Prtvt  txneprf/mmitar , auatuiovtnditerpo/lwnditio-; 

mrnrtptnturpo^dtnionnvtadita . 

49  PrdutprMfimutttTy  quando  burtt  bartdhattm  rtpudi*- 
uHttf  in pof0ont  bonorum  ptrfijtit. 
^aPrauipTUfitmitur^uamdodouatorrtmtmfitin  pofitjjii 
tu  bonorum  donatorum  ^ 


»0- 


i I \Ad prafmundam fraudtm^JimulatioTum  non frjfieit  < 
Jolum,  quod  donator  remantat  in pofiifiiontbiiaorwn 
donatorum.  ^ 

iiVtnddioJUumtlabdtfiit^faSauonprobaturfrauduii’^ 

. taxiifiaiiatoncurrant . 

‘S  l Praut  nouprajumiturinmulitrtaninorr,  iy  rufiito,  qui- 
omtruntMHvtnditm  rtmamjijfu  iupofififfiotu  bonorb  > 
tunduontmi 

,54  f^uadoptrmulitrem^inortuoiiTrufiitutntiamaiiquid . 
fitdum  cnrftnrurbabtrt  nudum fidirntUtc  ignorantia  i\ 
wltrrartmpofiuntttUtgart  ^ ' 

Traus  nonprafumitury  quandownditor  rtmanrtin  pofi 
f^ione  bonarum  wudttorum>  i fi  rtipondrt  manor  j da  > 
fiiuSIibut, 

Praui  dtprtbtndituryquandoiueoutraSutdfditionis  adr ; 
ufiprttfmodicttat.  , 

yt  Prautprafunutur  tx  folutiantm/uorispttt^. 
giPrautprafumiutrtxmaximalafiona» 

5 9 Fraudis fuffiieio  toJHtur^uando  quippiamvmditum,vd . 
alitnaiumfiuritiufioprtUo.- 

to  Fraus  prajumiturt  quando  tondtmnatutbonufua  cito  , 
pofisondtmnathniminfoiutwndtdttiatiamfim  folu^ 
tumdadifiebad  mandatumaltcrkaJudith .. 

61  Prausinrtfingutarinonprqfumiturs  iff^quiill4md.icity 
. probandduts  ■ d 

£%  Fraus  tuntprafimituUiquaHdofifiivtiHtasia^hur. 

6i  Fraus pra[umimrifipaurintifitimnlt»conJiuaturaIi‘\ 
quidfiiMjuoJipurfQ,*tium/ub^Jifitat>alttmus  aiius  tx- 
■ fimfiiits  prusafij  ' , , 

fi^Battrfitmtriti  ^uriOtiS  tonfi^turprttum  fibi  tjfi, 
faiutspn,tMla0^e»nfc/fio. 

^K^raut prafiinaturJiiaiunaiiofa£ixfitineoniun£ium.  , 
(66  Frausdrt/^turiu-ao qui  tentturud iudkiumir*  intra 
trftsaa  sarminum, stfi  probet  Jiiiifioimptdimtmodt*> 
untum.  1? 

Qia  fraudem  aBegeduampnAata  ddsHshid. 

4fjSr audis jufrmontlaboreabamt  qidpoHmotaineontro~- , 
pnfiamsianiditatif  pjegatafintoautiantdettfiitutndii 
figatis  tuidiabfnduau ptrjblstif.  - ' 

4HFratu  tenfitmrtmto,  qui ^ittx fiapulafimr fine taujfii 
tontepta.  , ■ Mi.-  ;<i,  j 

69/nfrauda^ilUanutpetfimlegkimaoxt*ptkamtlidi  po^s 
ufifiistntuptrfirnnm.  ■ :-j 

yo Fraus prajkfuftisratcio  ,.gmbdquifaodkf  qmdcteptab 
„ conpromijfumdasufitt.  l . ,;i.  ..  >v 

. / 'i 


71  FrifuipfrmiiiquotittdebboranttbypotbtcaaUenatbohi 

72  Prausprafumiturfi utubtsfust  atquijstus a violento, -rtl 

tLuidefiinoivuaJbre, 

73  Fraus prafumstur ex eeJponefaSlamalafide,tpfub qua-.' 

damfimulatsoneyeaufavexandireum. 

74  Prauditfuifiiciomt  sumcarH-fiUsts^uipater  debitord  no' 

mina  pJe^austfi pofi  te  (lamentum  conditum geffit  nego 
tia  patris , ij  muUos/eeit  ex  paterna  peeesrisadebuoret,  ■ 

y$F  raudsdentus prifumdur  teetor,  qsei  istditem  , aut  mini- 
Jiroi tiuseorrupst,vtfuttlafibs decernatur. . 

ySJn fraude  ideeii,quseontrabst  venditionem,  esdeiuitatit 
fua  publica  munera  Jient  indi&a . ^ 

7 7 Prandit  cd adoptio fadfa  pfumit  ab  eo,  qsei pofipatratsem 

crtmtn , UtanteactufattontmfuametliquemadoptaeeH. 

78  Fraus prajiemstur  in  eo,quiin  iure datus e&tutor  in  tejla 

t/ieruOtHyadminitirationsfeimmifeteitiOnou faciens Ji 
a ludiceeonjirmari.adbmnifirationemdtftrst. 

79  Fraus pfumtt  m eo,qu$ pro  tutore fegeffit,^  adminifirat-  ■ 

tionrtn  ^eruit,  anttq  pupillus  sd figmjicartt  agnatis. 

80  Frausprajumsiursn  euratore,qusJuo  concuratori  dene. 

gat  ^nnni/lratsoaemeomm:enieare . 

8 1 Frauiprafumitur  in  minore  lo.annis,  qui  eum  em»  ma, 

nu  msitindi  non  haberet,  alp  manumittendum  dedit. 

8 1 Fraus  prajumiiur  m legato  rtliilo  mulieri,  etiam  per  mi- 
btem,in  quam fuSpino  cadere  potuit. 

8 J Fraus prajumitur  m matre , qua fiito  deitauit , tfpoflta 

contmihs  fcundunuptps  tandem  donatumemirigra* 
Uiudmit  Jpeeit  rtuocart  conatur . 

Stl  '■«‘•«amus,  quopado 

^ P'”  • ^ fraus  probanda  Iit  ab  co,qui  cara 
ntlc^r . Q(ia  in  rc  fcicndum  cftca  probari  per conic- 

1 cHiras,^&  mdicia.licapcncrcfcripleccIrap.DiocI  & 
Maxjm.inl.dolum.  C.dcdolOincdccrcuit.&  Bonif. 
Vli  l.in  c.2.'dcrc(iunc.in  d.cuplurib.alijsad  hoc  ad-  • 
dudisi  Pcir.de  Vbal. in  trad.  de  canon,  cpilc.  6c  p.i- 
roch.c.6.canoii.paroch.n.  36.verf.i.incidcnrer.ira  tra 
didit  Accur.inl.apuciCd5U)in  prin.ff.de  d0l.raal.3c 
'mcT.cxccp.ididocuit  Bart.iul.^A  contraa.fF.de  do 
lut^vbi  dt  caneri  rcribcmcs,ad  idcin  rfidit  Grar.coaf 
S-t.rilb  legato  fado  Ba  fdaflaro.num.4  r vcrf.fraudes 
lutticicnrcr,voL2.id2  confiilcndofcnfir  Pariscof  97. 
flanifum  Ccfoi  ni»-i7.vcr(.cum  ifla  non  poflinr.vol. 

1 ii&  in  conf5  a.dixi  in  alioconf.nu.3  5.vcrfea  quibus 
conicduris,voi.  4.  fic  cauiutn  cftA  Cafif.conf.337.  fi 
piirao  duo  fiatuta.col.x  jn  li.6c  nu.  4^  verf  fimulatio 

. voro»vol;i.&  ind.l. poftcontraduin,pofinutn.a.ibi, 
niti  ex  aliquibus  conicduris.ff.  de  dona  r.  cui  adha-iit 
lode  Amic.inconf.i.col.29.in  mcdjo.3c  jncbf,ic7. 
fuper  dubiOiinpnn.idprob4t,&  Dcc.conf135.mca- 
iit  Hiagnifici  D.Gcncralisan  ptih.&conf659.c6cltr«( 
Ijonem  in  cafii  propofitbjnphn.  vcrC & primo  circa ^ 
funuiationctihcum  fimilibusibid.abcoallatis.qiiod  - 
placuit  etiam  T uaq.de  retrad.lJga4g:ii.  i .gla  14  nu. 

5 8.vcr(,  imiDO  va6 1 quibusidem  fcnticnrera  adiun- 
gas  clariiriniu  lac.Mcno'ch>dcarbit.iud.caf6a.ecnr.  ■ 
),cai'<459.n.4-hocq,- obferuauit egregius Franc.  M3t.  ■ 
ia  trad-dc  eonied. vit. voUib.  xo.tiM.poft  nu.9  verf. 
jteni  fubiungit  Salic.fic  etiani  tcibitur  Barb.conli|.8.  ^ 
lapicnti{nmus>col.S.nu.io.verf.3c  probatur  fi-aaseX' 
conicdurisific4;dixitCrauet.conf.io.no.j.  5c-  in  cof 
t4)Xjulielm.Bbrtdri^pofinu.ii.verf  quod  raaximi 
obcinct,3c  tradidit  Bald.inLcuinallcgas.col.  3. mi.7^. 
verl^fcdhicqu*ritur.Qjicvfun.. . • . 

. jSed  jam  tanpus  eft.vt  cura  fatis  dernofiraucriraus 
ex  conicduiisfraudetn  probari.quc  fim  ific  cSicdu- 

i i2djfcutiamus.Fraudcraitaque  probandi  tilia  porif  ‘ 

fjiuacrit  conicdura»quandoa61^s  qui  geritur , nihil 
prodeilfacienti>&  nocet  aitchiiia  prObauir  fraudem 
,Rma.coaL78.vifc»acperledotcAaracn(o  Baptillx. ; 
Dtt.9verf4|0taamc  fraus  ptae(urai,voU5.&  itaintdii 
gU.Lfiliae  mcat.lF.fblur;niacriai-cuiaccoduManu  m 
<kUiii.nik54tb.*9.dccoflic^ylt.yoimit.  , <.  ,j 
i'  deeunda 


Secundi  cSieAoncfttw  locum  d-vetifimilidam- 

i pt»i1  vtinciluiinquoconlutaicI^iil.Ciftr.in  r*nf. 
58.vilii  his,qux  fupcnu5.nu9.  i-erf.iremtclaliic  rcr- 
tiacDniC':hiii-vol.i.d(  in  m hypothcfiiinquarcl^ 
dit  Dcc.in  conr.644.9ifoA  no.  •.  n «M  re- 

fert^ tequiiur  Ciiuin  d.cont  iu»no.y . & In  conlil. 

I ( '» Icripra-oo.  i i . vcf  ^ pwtnmr  hoc , dc  in 

cenC?  t liicendnin  vidcrcnir.no.  id  ocri,  qoinro  pn>- 
bitor,dtou.4>.veiCfivlusmarinii.  i 

4 TciliaconioChiniiHnitortCxwicniitatcaAaom: 
vtaxflanHCran.in<i«>nCiy!.ini.9.veri'cacniinve* ' 
riCmilc.vt  & placuit  Annibil.d.l.poft  conmdfi  idc 
deoat.na.td).Veri'.rucccffmeveniOiperBare.ibid.nu> 
t4c  perldi  veniri.  $.<i.de  piiuil.credicd(  I led  lulian. 
fiikii  <i  liliusid  Maccdondc  («liicii.de  eicd.  di  per 
alia  luraabcodc  Annib.al  legata,  ita  ieniir.  A Guid. 
Fap.incrad.de  ptxfuinp.nu.s&verf.przliimpaloloii- 
laiisipct  not.pcr  Spccin  S.  ■ .verT itero  pone  nu.7.iit. 
dcdona.idcin  coroprobauit  Ant.Gab.cOclli  i.  nu.  7. 
dc  icq.tit.de  przf.ii&i. lo.de  Amic.d.conr.i.incaula 
di  liccicol.is.m  lin.veiildc,incatiinoilrocxpliinbtta 
colligitur  icaucncc  id  Ia iiiitParis.conl!i4i. quod rc*^ 
feiuatio.nu.ai.vcrl.de  in  eorum  nominc.vol4.lic  af- 
Ictuii  R.utn.conf  i ;o.  vifo  tella  mento  Nicolai.no.a. 
vcrl.nam  ca  dicAc  hora,vol.  a.dr  in  conf.  ■ I7.vif»>  dc 
inicUedu . nu.  i4.vnll  non  obftant  notata  per  Bart< 
vol.  I .i  oc  dt  confiimauit  lo!  Cror.  in  cd£  ■ }.  raature, 
St  diligcoicr.au.j6.vct&ex  vicinitate  enim  adtu. 

5 Qum  etiam  ex  adorum  fiequcnriat  ftaua  quoque 
pnciumiiurteiic  Qutd.Pap.in  atrad.  de  ptas(6pc.nur 
47.vcrCprzfumittu  enaro  iraus,fiae  dotUSipci  l.in  ci- ' 
oilc.Caicicru.  ftig.  ideirojoc  ex  adunm  celctitate.vt 
idem  ait  ibid  Guid.Pap4in.  s t.pcr  I.C  nota.$.vlt.fFale 
pnuileg.aedit.  vt  etiam  inquit  Pans.d.cO)nC  ■ i},  nu. 
a.verf.quz  temporia  cinrdcm  celeritas.  V0I.4. 

6 Vqruroumen  hanc  cdiccluram  veliro  limites,  fvc 
non  habeat  locum  in  materia  pgnaliivbi  fit  imerpre* 
latio  lltif\p,vt  ah  Jo.  Annib.in  d.l.pollconiradum 
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Arttconr.i.imellcAa  dJligMMrA  matare,  ^alC  , 
j.poll  verf  in  contra num  aigimt.verf  etii  fidlis  imci 
patiem,dtfili<M.dcintonf.i7«onfidentisdiligentlIl 
iitnd  poli  no. 7.oerf.lccunda  ratio  furottur, 

(uiteiiamBeitranconf.ifaidubitanirquismnalivffrC 
ddtiim.na.piVcrCf^diicniro  liifpicioeiluol.ajieB  et 
ptzteriitCak.conf.  x$.  prima  fiacievideiiirdiceaidil. 
col.u.inprin.aer£dcideoctiaminfimili,*tdcoat>  t 
fuit  Io  de  Amic.conf.i.i9.col.Vcrf.  dc  maximi ftaus 
pneiiiminir,idcm  conoborauit  fiia  auflothateGtak  . 
confit  |. ex  thema topnefemis  confultatioma.  na.  da. 
vetf.nam  fraus  pawtereonlaoguinitaccm)  rolu,i.(ie ' p 
aduertit  Parifcunr.i4f.num.at.rol.4.ita  obieraaiiit  rp 
Dec.conl.at<.in  caliiiaagnifici.col.a.  vcrC  itenida 
prfliimptio  fraiidis,cicca  piifkdc  in  conf.dyo.cooabfe  p 
fionC  in  calii  pcopofito.nu.a.vcrf.  prima  pneliiraptia 
infurginidem  cautum  eftl  Caftr.c6f  1 ip.prnno  qu^  44 
rilur.col.$.nu.i6.cumplurdcq.va.fimalttioanteaii;  ■> 
defiausprad'amimr.vol.t.id  poAitrao  Bididit  Roo, 
(Ll^llcontrafluni.  nu4.de  donar.  ^ . 

bitidem  ex  perfonarum  qualitate,  tri  ptffampu^ 


dc  dona  t.^ll  nu.  1 64.  per  ea  qux  tradidere  ferib.  in  I. 

S!icns.C.dcpaddc  in  i.>.b.hzc  verba, dt  ncgce.gcll.i 
uo  cniiu  copulathic  ccqumftitnxin  his,vt  quiscen- 


fcatuc  clTc  in  fraudc,ooentusfcilicei,  dc  animus  ,ex  I. 

7 fuudismtctpiecaiione.  dcR»ior.tnecqaisadpea<i 
tenet  ut, iiill  pobcturcfieClu,dc  animo  fiaudero  eotn 
niililfcivi  relpondii  Mcno<^.conf.97.nat6. 

Ncc  Itidem  Jocum  habesent  in  hipe^ex  intemal 
lo  fietennam  licut  breuitate  temporis  nans  prf  liimi 
a nu.iiccxuiiccuallodcbctcefiaiie,tvcidemopeienir 
oppolituin  in  oppoQio,  quod  propoliium  in  piopofi ' 
tacxl.vlf./.vlt.tfdclcg  tidcvccdtrarioraro eadem 
fu  diiciplina.per  L i.lF  dc  his,qui  liint  fui , vd  alie.  ior. 
p dcqi  temporis  i^riurotollaet  fmudisptzfiirapii»- 
nfiaadidu  Bafun  l.pada  nouillimacoi.  t.na.a.vctC 
dc  f hoc  ^cebaeipiovbiCallr.prape  iidc  ibi  lallnpi ' . 
i4.Cidc  paCtad  idem  rfidit  ipte  c<M'.  ■ pfHpne 

fuppolius  iii.  nu.  i.vol.x.idem  etiam  tradidit  in  Kn  tl- 
bhla  I .nu.a.  If.  loeatadem  valuit  Aleadn  conf.at.in' 
ci^c  litcfupct  feud.nn.7ii>oI.s<  dc  in  cxmCa9.CUiil3. 
D^.nu.  19  vof.7.iftisaccedii  LoStin  cdfiya.  n.  td. . 
vaCfiilc  fiuudcsjdd  4ibxuiiCcauaticoiif44na.a. 
.to  QuanaccmicCilucadtpcchcndmirtexcomundicv 
ne  fuiguinit.lt  credi  mus  Cranet40nfta.  Dom.  Bara 
tholomjut  Bcnutduin.  s.  veif  tcttio  arguitur  fraus,  ■ 
quod  dc  voluit  Barbar.  in  mULde  ptxflan.Cardin.  in 
tu)U3Cll.balil.i.par  jncipicn.nonc  veto  tertum  bafi- 
Iicam.poll  nuro4^verl.  dc  idem  dicas  de  mei  loei  tes 
quam  iubetet  pctl.data  opecu.  Ode  donat-quod  in> 
teeos  docuit  BaRjnl410afislam.nu.1dcnt.aap.cui1 
acceiii  Bcncdicidc  Baraiisju  nad.de  fil.non  tegiri- . 
me  aaos,nuro.ia.idcm  lenlitlo-AombaUad.  I.  po(fr 
contradum,paAnun.da.vei£iiec  obfiaiificrtfpaai.' 
r^Gozad.ccinf.i.pnmodifcaciam.  poli  nu.)4.vei,i 
(ic.de  quia  militabat  cadtnwaiio  twaonfaluisdtwb 


Gta(.d.conf>i.vllblegato'fadla  BatdalTari.nnm.  i<P 
verfie.riam  ex  qualitaic.volnm.x.  dc  ex  domeftieittv  4 
icur  audot  cllgUncap.cpialitcr  autem,  fi.fi  nero  do> 
TiKlltcus,fupernctb.fiucio.tic.qaal.deb.Mllaafi<h>^  . 
mi.fidc.in  ulib  feudor. 

- Limita tfilunc conieflmam deeoniiin&ioacslp 
iiguinislblamtnonfiifficercin  cauCicriniiaalhacrQ. 
^Bar.cCf.i94CeccusdcSpolcto.nu.idccui(efiib>  1 
ficripritlo  Bapt.de Plor.conf.  i6t.incanfatcl)amid 
condiri.nu.ad.veif.de  Ii  fiacuturoptohibethniercdli* 
liaultimaium  nolnmaramiool.i.  ubi  dicat  hanc  efle  ■ 
magis*  *commun{  opinioni  dememe  Alc-incooC 
7i.pr^ensquzllio.na4uerildcqabdillaopfnio.de ' 
nu. ) .uerf  nec  obto , quod  cefld  iuidlcxicCafit.  c6L 
i9).fupcrillo  punflaact.hisoonobllaniibas,ibi,n5 
fblaconiunAioaisperfonuum.uol.a.cnii<lem  fitm 
fentcmtfdC  Dccd-conf  a/5.coLa.an.S4aerftMin  fo> 
lumconiunajofangiuniaAlexxoci£;4jai.  tp.  uol. 
p.dc  fiLom.conf. {57.ciica  primam  coolulnrionis  ar<  { 
ti«uIum,pa(lna.i(.uetf.occcainccfrmtut.  , 

Nec  illud iipcipctuo  ucrii  ell,<p  cxlangoiniaooisl 

emuynnorum^  f 

1}  rictate  id  it  ptxcfl  mutari.tcteaim  abeundo  pow 
nacAiunflafaciiceflateftaadBfiifpicioofcitareCai-  ’ 
pfit  lmp.lulLml.cfi  inadoptiuts.i.li  ueioaser.  neque 
enimMattianiOdeadmx.ficadaetbommdiiTn-  c 
phoninus  LCinl.pen4deuno.ffderit.nupt.Quia 

14  pariijnquit  IXijfiedboois  ci  t fiifiucionem  fraudi» 

araooei.ad  tderouidituticfpoodilfc  Vlp.  dt  Matcel. 
illem  l.li  uxor.fiJtlaffi  dcadnli.  hicinlan  fcnaiutce- 
lultfi.fi.««.ffad  TuipilJibi  aorfiteliquctc,ne  pto- 
bamem  acenfatiooem  cicufarii  calumnia  tutiaae 

cc>munaionis6iigBinis,fiip<tiori(mftlaipti,inUil  ■ 

in  adoptiuis,auAoticate  pmowOfdr.iia  cfifuluitm 
cenC94jelcginitrcirca  negeofia». ) jn  fi.ut  cum  ce- 
fiut.dc  fwiuitur  Oan-in  d.conf  44dp.  4.  ifi  etiam  dSr 
fimiaui|i«finict,in  cfiClip-proppuituim  fitOex  nu.  ^ 
a.uctfjiam  celsa  t doli  przlumpi.in  a.  pan. 

I)  QiinracfiicilacacmctgictcxKmp^bfenitacet  b 
itfteCrauct4n<Lconf.seo.na.S.  metiamauelaecft  ' 
Paulde  Moncepicain  d.Kpollcontiailnm  • dedon. 
nu.da.hoc  idi  plurimi  alii  tradidere,  ut  lo.de  Ainic. 
d.couf  i.coLapjseudc  maxime  fiaus.Caffin.c6f.);. 
Vc<4dcJiiatTinusaia.it.iitsfeumexbtenlcate,pctd.  rb 
l£  ueniri  Ji-in  bonasde  ptiailcg.cie^iidc  dx.  officii , 

. inuetb.inccanianenddcelccRoin.andic6fia)0.pcalt 

uu.a.uer..^utctnaqm.uoLi.Loffiedi«>ut;a^°<Mui  i 
principale  dubiam.nu.as.de  feq.uerilquodaadas,dc 
III  i(  ipuailifi»  fiiiiilmr  jlli  I fg  UTrrimnTpaxrimr 
C0I4.P0II  nu  ao.uct£lcxco  pntiumirai  A nu.  qi  .uol.'  - 
tAAffis<MndMif.7aJ<aidiHAlKii«at, poli  num.;. 
Toucacnio  addocitub 

Sexlq 
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Xt , S^xra  conieAura  oriiur  t prscfdentibus»  & ft- 
qutnnbus doiox gdlis:vi  «it  Crauct  d.conf  < 4 ).nu. 
^lEgioO.  videtur  jt^Mcre  id  dl.«  pud  Cei  Iu  m » lupcr 
vtH>c«ura»d#MPrexccpr.  ficqtprotulii  Menoch.de 
^ir.ittd.c^r.5.ca('4 'onu.  io.liba.ita  rei){it>&Cyn. 
Iu  Uiquis  poA  hac.poA  nu.  t . C deboii.  prolcrtp.  ad 
adem  relpondit  Catlr.m  d.conf.;  s 7po<i  num.a^vlc. 
ptariiiininir  frau»*vol.  i.&  conC  f i7«port  nu.  4.  col.i . 
v^.cuin  ex  anibus fadis»vol.t. 
xp  Septima  conict^ura  etiam  eheimr  t ex  pluritatc 
permutacionu  bcncndomm.au^ore  Steph.in  tradi, 
de  graumde  cxpotaiiuiMo  rub.de  vanj$  modis  vaca- 
tioaat&  io  hac  partc.nu.7  i.vcrTpoflct  modo  proba* 
biiiterdici.pcrarg.c.d.decenunc.ui  6. 

; QKroadmodum  cxtcnuisbcochciipamutacionc 
aScum  pingui  concurtestfibusaliisadmimcnlisffraus 
indtnmur : vtdedarat  Pet.  And.  Gammar.in  tracl. 
dc  pcrmu.bcocf.veti.  iKCt  ifta  dccraalis , pottnu.  1 1. 
vcriic.htsnoaobftanabusi  Hc  etiam  arguit  fraudem 
Cnuct.uicoor8aam.4.cum  multuiqux  ibi  citar.  idi 
ttadidit  CapraiUicom.concl.traA.de  permur.  benef. 
X9nu.iao.vcncirca  1 t.f  prout  etiam  arguicurlrauM|Q 
i^tpermutaiioabcgroto:vcaflcitmCcau.ind.coiilii. 
iiAMM.  4.inconr.88.quaeruur  an  coUatio.nu.  1 7. 

OAauo  pneilimttiir  fraus  eo  ipfo , quod-in  inftru- 
ao  mento cilconfeflatum  dcbiium,  & aliter , pec 

coofdTjonS  non  CQaQatdecotvrrradidit  Bal.mtxac. 
dcpaA.nu  dj  .vcrfiiiem  quzroan  opofteat»in  Hn.  ita 
iaip(lt.&  Cailr.d.coal.|  }7.poll  nu-a-col.  3.  veri.de  di 
coquod  cum  dc  ipTo.voL  a.  idein^  dl  ex  cdfeilionc 
cxtiaiudicialiiniftiami  per  ipiam  conte  iTioncai  ira  • 
darar  in  fblutum.vcl  rcsobligetur.vt  1. 1 .9.  ft  muruS» 
vbi  gi.iiipcr  veib.rpopondcnri  fF-  U quid  in  fraudd  pa- 
txoniyita  rcnprum  rcliouit  Guid.  Pap  d. trad.de pix- 
fump.pod  nu.43.ver/tmus  etiam  p^umirurex  cau- 
rit.Si  tamen  quiscomictus  iudiciaiiter » & libcl  1006* 
latocoDfitcacur>quod  fKtuur  itxuseft^vt  not.Bart.in 
d.1.  mutuam»  verlldc  rcuoco  in  dubium  nam  vt 

derar  ranc  voluiuaril  facuCyVtidem  ibici,  ait  Bart. 

Similiter.qui^  de  creditorum  crcdiio , creditum 
debitori  rcmictcmtumahtcr  nou  condat » quam  per 
condtiTionem.vt  a it  Cacciaiup.trad.de  pad.  i f .qu^* 
to.num.z,vctC$.  ellnofandum>pcri.i.$.quid  dc.lF.d 
quid  in  dau.  patro.  & J.  liquisprobat.C.  debon.pro* 
icrip.aim  limtl.idcm  leniit  Cadr.in  d.conC.  j 3 7.  pri- 
nioquar7Uiir.coi.4.nu.ai.vcrr.Dam  dt  Ii  quis . vol.i. 

Qiibd  tamen  intoUige,  quando  cblcBiobuiurma* 
di  cAet  ibluin  fuiun  ha:rcdis,lecu$li  eUct  dcfuodiivt 
intellexit  CaccUlopan  d.crad.dc  pad.  poild.  nu.a. 
T^.hoc  pado  venus . 

ai  Nonbfraus  inalicnameteoiproprcfumituriqd 
iac  A:  habcrcyvei  habiturum  cdfc  creditorem » £c  cius 
bonatwnluificcrcad  lblutioncm:vtdicit  Barr.in  Mi 
prittrquam.pollnu.to.va:l'.fraus  prsrumitur.C.deiu* 
le  firci.lib.io.idem  placuit  Hicb  Eugub.in  conAsa.d 
doaat.nu.3.vetllnccrefeit»vol.t.pcfi.liqujscum  ha> 
bcrctidc  his<quxin  frauxrcdit.Acceitatur  »&Soc.  in 
i.ixol.vit.nu.  loS.vcrf.quarra  conduliofit.lf.lbl.ma 
ihm.loquens  inconfirllionc  dotiSydeibi  quando  pr^'* 
indicet  manto, dc  crcditoribuSyVt  nu.84.vcrMctsaidc 
vJumaconclulio,vrqucnu.s8.col.i5* 

12  Etquando  f infiaudem  creditommprxrentium« 
vdfiiiurotum»  dc  an  pnclumamt  fadaconfeiriom 
fraudem  dotis,adcundus  erit  ad  hoc  Bart.io  d.l.fi  c6* 
framcyA  Jbl.inatrAc  ea  qux  allegar  Alcx.in  apofiillis 
«d  eum,  in  d.l.fi  pnufquam , In  verb.  an  confclfio  fa- 
ciat A Alex.iii  l.in  4.col.8.po(tou.  14.  ad  Jcg.  Faldd. 
ver.de  Ihbdityqui  diatdc  mente  Ang.  in  lin.de  fijpul. 
aj  fisuoumy  ft^od  omnis  intricans  patrimonium  fuu 
in«U^turfaccxc  in  creditorum  nudemypcrl.lum- 
macum  ratione»  dc pccul.  quod  dicit  elTc  notandum 
comia  imricaoics  librosrationunif  xdc6  Vt  aon  pof- . 
fUratx)vidar>&bcnciiUcUigi«  > 


Decima  cflconicAura  » qiiandoqiiis  non  prxfi.it 

24  tantam  diligentiam  in  rcbusalitfnisif  vt  tn  tuis  pm* 
prijs,pcrl.i.b.i$quoquc.fti^lcad.d{  oldl.hxrcdes. 
non  cantum.fiifim.crcitc.dcI.quod  N^j.dubicll 
tcx.vt  ibi  noc.Bar.in  ver  alii  moderni,  fi.dcpotiGuid. 
Pap.d.traA.deprarrumpnu.48.  vcrlipraiiimliurctii 

25  fraus.t  Non  tamen  frausarguitur  ex  nuioridiligcn' 
cia  adhibita  in  rebus  luis propnisii^lm  ili  communi* 
bus:vcdocct  Barc.I.quod  Ncnia.uu. 5. ff  depoliti. 

o6  Rurrusctiamfquandoinlbiitadil'"cnti.i^dhibC' 
tur.etiam  tunc  fraus  pnrfumirur»vt  inquit  Dcc.inco* 
fii44$.vi$tora.nu.a;.verlivndcifia  inlblira,cum  ibi 
allegans  per  eum.  » 

27  VndccimaconieAuraarguinirtexdititurnacoha* 
birarioncy  vcluti  cum  pofi contra Aum  matrimoniu 
fadum  efi  inficumemum  dotis,  viidcin  fraudem  pr^> 
fumitur»vtlanxii  Imp.jn  S.illudquoq.  verf  dc  iK.in 
authenr.ddxquaI)i.doris.l.C.in  l.qui  m prouincia.J». 
diuus,dcm.nupt  dcind  l.poficomradu»  dcdona  ila 
cefjpondic  Caic.in  conf.;d.vifisdiAis  pctitionib.  coi. 
i.nu.a.val.fic  etiam  efi  in  argumento  dotis.  idS  pla- 
cuit io.Bip.de  Pior  inconf  i6K.iu  caufacefiamenti 
condiTMiu. 2$. velificus  autemyibi  irem  frausptauu* 
meraur.vol.i.intcrconl.  ult.  uolunr. 

2g  Duodcciniacd:cduracfitquahtasrei.dc(oci,pro- 
ut, quando  quistendit  itcrpcntincrainlblira.niruc 
pralumitur  fraus,ut  colligirurex  l.ciim  proponas.C. 

. dc  nautico f;norc,!icurierianiinl'piciinos. an  argctf- 
' tariuslibrosalUrauit  tn  loco  confucro.uc)  alio,  quia 
cxillaqualiutcfauspnrtumitur.urairOlc.  conlll. 
lO^vtnia  facicutdcturdiccndu.col.io  uerfundeuo* 
luit  xot  rcnucia tiones.pofi  nu.zo.lic  tcfiarur , 3c  l)ec. 
in  coni',  n in  cafu  magnifici  D.  Generalis,  col.  i in 
fi.pofi  nu.  (.uerf.  Item  qualitas  alienationis. 
ipip^ccimarcmaconicAuiacfi.  fquandoditigemia, 
dt  opera  prxfiirapcrpromiflbrc.ilicproquofuitpro' 
milium  rarum  nor.  habuit:ficcautumefid  Paris  cdf. 
i.io.promiJno,dcobligano.num.  24.  uerfeo  infiipcr,  • 
quoniam  pixlumptioinfargir» uol.i. per  Arer  ini.  fi 
ita  fiipuiatuty^.poUlintjdc  ueib.oblig.quod  alTcucra- 
uiceriamSoc.conf  aVsxircaprim.im.cal.i4.iicrf  5. 
dc  ulr  ifia  conclufpoil  nuin. 24.001.1.  peri.  dataop4'  * 
ra.C.dedouat.  * 

Qur  tamen  conicAura  procederer, quando  proba* 
rcmr,ccfvarcaurcm  probatione  id  minimi  prafumc- 
dum.circi.cx  l.mcnro.fiprofocio , ur  airidem  Pans. 
ind.conl.iio.nu.io)uerr  nec  ohfiacultimuin. 
jo  Dcciinaquarta  conicAuracfi  tdifparitas  generis, 
dc  nobilitas» urincafiiAi  fpecie,  fupcrqua^onluluit 
Paris.inc6f$7.fiamc priori  marrimonio.nu.is.  ucrll 
dc  quia  difparitasgcneris.iiol.4, 

3 z Docimaquinta  prarlunmurcxuicinrrnte  f a Auum 
contra  iUum>qui  aAum  gerit»  dc  in  fauorem  rerrij , ut 
lifciiut loquiturl.fi  ucnrfi.$.  in  bonis, fi*,  de  prtuiJ^ 
CTcd.iudicitRuin.conf  i77.uifis»dcinrelieAis.^m. 
I4.ueriinec  obfiar  uol.  i.  (ed  non  tamen  ad  faiiorera, 
cuius  aAum  gciric,prxfumiuir  ut  idem  inquit  Rntn. 
uidxonf.i77nu.i5.uerl'./cdraiispTxlump.d.uol. 

32  Decimafitxta  c/btquando  quis  potuit  licem  denfi* 

ciaredommOi&nondeaunciauimrare/pondiHntcr- 
roganis.Lot&cd.inconf  ioi>ubitacur,an  (i  parrwis, 
nu.2s.uerf  A fraus,  dc  dolus, idcrequeconfultum  efi 
i Craua.conf  ips.Fcrminus  DiAolo.nu.  1 7.ucrf  ita 
dolum,  col.  I.a.par. 

3;  Decimarepdmacfi,exiiSfquefiuntclam.fru/pido 

arguitur  fraudis-tcfieCraucr.  iii  con£  205 . pemoAa- 
cio  arguit  fiuprumynum.f.  uerf/acity  quod  dicirurin 
i.par.pcr  1. 1 .C.dcinterdi  A.  mamm.^od  eria  m do- 
cuit B.mol.l.B2rbarius.colum.  1 ■ ucrlecunda  foiuiio 
cfi»lf.deofiic.prztor.Aaiia,uc  ibi  petOaucMfiisac* 
cedit  Decd.conf  23  s.colum.ixirca  med.  uerfquar- 
ta  efi  prxium puo»ubi  al los  concordes  allegat, eidem 
iemcmixadhxxct  Roaia.cor\i*.54.mtiscirca  id.ucib 

tettio 


1 


I 
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tcrflo  fi  mulicr./ra  cenfiiitgl.  in  c.  confuluit,  in  vcrb. 
, odit  lucem, vbi  Fcl.nu.io.&  Dcc.ibi  verfivirimo  no- 
tandutn.  nu.  44.  tbi,ied  qtrando  eflet  faftum.dcoffic. 
dclcg.ir.i  tracfidirSpcc.S.i.poft  nu.y.vcrf.  tertio  fi  fa- 
fta  firccirio.rir.dcccfilonc  adionis,candem  fenten- 
tiain  rora  fere  iCribcnnum  cataua  comprobautt,  vt 
lac.de Bcitnfinpraft.iud.in  vcrb.iefioncm.nu.48-in 
fi.tif.de  laifionib.Bard.I.pofl  contraftum.nu.7.  verf. 
quartus  cafus,dc  douar.vbi  Rorn.nu.7.vci  fic.qulnto 
addclafl.clam  poffidcrc.nu.p.dcacq.  pofl*.  Rotnan. 
conf.506.in  re  pntlcnti.poft  nu.4.  verf.  & primo  rno- 
ucor.Crau.c6f  5 5. ex  plurib.nu.10.B0cr.decifz64.an 
foror.coI.S.in.princ.vcrfd(  hoc quado palam,  & coi. 
lo.in  fi.vcrfmanusramcnpcr curiam, 6c in  fine:.?!!. 
Regula efi,quod  qutecunque  Se  ibi  addira  pet  Nico!. 
Pigii.Tiraq.de  rctrad.  comientional.in  piatfanonc, 
ru. i7.vbi alios citat  tit.z.  vcrf.nam  quodammodo, 
Parifconf«2.quamuis  canones, in  pnn.iSt  cof  52.  di- 
xi in  alioconfnu.ji.vcrf  ad  quod  etiam.  V0I.4. 

j4  Decimaodaua cft,tqn  poltfadamaliaiationem 
delicum  illicoconfequitur,vt  habemus  ex  d.l.fi  v6- 
* tri.S.vlt.fF.dcpriuil.crcd.vttradirBar.in  d.l.poRcon- 
tradum,dcdona.nu.S.&  p tor.vbi  Caft.  & idem  Bar. 
inl.fitepatcrna.Cdcrcpud.ucl  abfiincn.hcrcd.<:cin 
d.l.dolum.C.de dolo.fcq.Ba rt  & refert  Dcc.in  d.cdf ' 
a jj.in  prin.Sc  col.z.circa  fi.ucrf quinto pncfumitiir , 
ubi  alios  allegat.  6c  ibi  in  prin.  diftinguens  quinq;  t6- 
pon.Caflr.qiioq;in  d.  conf  j 37.  pnmoquaintur.au. 
z ;.ucrf  idem  i n eo, qui  poit  alienationem,  uol.  i . 

3 5 Decimanona  cfttratione  meriti, et  obligationis  ad 
antidora,uthabcmusd  l.Cinl.Uuero.^.  Papinianus. 
ff.mand.inl.codicillis.§.i.dcIcg.2.&  in  1.  fcd  fi  IcgCf 
S. confuluit, de  petit.h9red.&  in  l.qui  tcfiamcnro.^.  i . 
de  fidciuff  & in  l.li  patcr,&  ini.  Attilius  Regulus , de 
donat.iraq5rcfponditCaftr.ind.conf?J7.primoqu9- 
ritur.col.q.poft  nu.ip.ucrf  tertio praiiumitur  fraus.  & 
ucrffeq.  uolum.i. 

fSt  Vigaima  conicdura  cftf ratione  rcuerctis , & ue- 
rccundi*,&honoris:ficcolligimuscx  LC.rcfpoib  in 
i.i.if.qua:honorandc.fF.quat,rcr.ad.non  datur,ficc|) 
ccnfiiitCaft.ind.conf  / J7.d.uol.4.poft  num.zo.ucrf 
qunno  pnfumitur  fraus»-5t  uuf  feq.d.uol.  1 . 

J7  Vigefimaprima  pr^lutfiptiocfttnimia  cautela  ad. 
jiibiM.ut  inquit ctiaCaft.ind.confj  5 7.d.4.col.  ucrf 
'1  quinto  pra:lumiturfraus,poftnu.  20. 

Vigclimalecunda potellelTc in hsrcdc,  ucl  fidei- 
commiflario  alienate  rem  meliorem  ha:rcditatis,uel 

38  tutiori  loco  exifientem,  | ucl  non  liibicdam  pcricu- 
lis.ucl  loto  arenofo , ucl  iuxta  malos uicinos ; perca 
quxobfcruauir  Alcx.in  l.inquarram.colu.S.poflnu. 

I j.ucrf  iccundo  fi  re  ipfa  tamen  cfi  fiaudatus.  If.  ad 
Icg.Falc.per  n*ot.in  l.z.pcrgl.in  ucrf  nec  cogitur,  fup 
ucrb.fiifpcdum.fF.fol.matr.&  nu.14.uerf  6c  fiibdit.^ 
uctfquando  ucro  alienatio. 

59  Vigefimatertia  prxfumpriocftfin  clerico  abfente 
d fua  £cclcfia,quia  tenef  refiderc.rcfrc  Abb.in  c.  ulr. 
dcco,q  mit.in  ^if.ita  decidut  DD.R0t.indcci.52;. 
in  antiq.atg.l.dolus.fi.mandari.  de  1.  uentri.  de  cufto. 

, reor.de  in  l.tutor.deadminifir.tut.dt  1.  fi  procurat.  $. 

dolo.in  prin.mand.ita  ena  fenfit  Alcx.in  l.ubi  exigi* 
lufin  prin.ucrf  in  gl.in  ucrb.proximam.ff.  deeden. 

40  Vigefimaquarta  fraudis  p^fumptiocoll%if,  tqn 
in  contradibus  adfuntclaufula;inlblit<e,,qu^  in  illis 
apponi  non  folcnucx  his  enim  claufulis  infolitisap* 
pofitisininftfo fraus pr*fumitur:ut  faiptu  reliquit 
JoSAnnib.  ind.l.poft  contraihim.nu.i  js.uerfit^ 
fraus  tn  prcfumitur.ff.de  dona.pcrgl.i. in  l.fi  quisfhb 
conditionc,de  cond.inftit.de  num.  140.  uaf  prxtcrci 
loqucnsctiamdcinfolita  claufulain  citatione  inlor- 
ta.de  nu.fcq.idcm  ante  cum  uoluit  Caft.in  d.l.fi  quis, 
fub  conditionc.poftnij.i.ucr.unde propter, cui  acce- 
dit Guid.P.apd.trad.dcprxlumpt.poft  nu.51.ucr.  ex 
cau(clis,pcr  nor.ia  1. ) .dccondit.mft.idq;  Icnfit  Ciau. 


in  conf  44.hobilis  Guid.nui  5:  UcrCquarto  nas  habe**’ 
mus,  dequodexadfu  infblito  fraus  deprehendatur, 
rcfponditCrau.inconf  j2i.Fcdct.de  Vgo.nu.j.uctC 
prrfumitur  contra  cum. 

Cedaret  tamcnifta  fraudis  fufpiciO:fiiilarciaufiiI^ 
infolit^apponi  folcrennurcontrarioru  eadem  fitdi- 

41  fciplina.inam  non  cftin  culpa, qui  facit  id.qiiodfo. 
litum  cft  fieri ;ur  colligit  Bar.cx  contcxt.l.  fi  pignore. 
S.ult.nmn.  1 .ff.de  pign.ad.  de  in  I.  quis  fit  fugitiuus.S. 
apud  Labconem.ff.de  edil.  edid.  ut  cum  rcferqdc  fc-  s 
quinirCrau-in  conf  44.fub  num.s. 

Vigcfimaquinra  fupenori  pnesuptioni  pofterior 

42  eft  fimiliima  coniedura;  f nam  quando  in  cotradu 
adeffet  aliqua  infolita  rcnunciarioi  tunc  fraus  ,pcul. 
dubio  prxmmcref.fi  credimus  loa.Annib.ind.l.poft 
contradii  .nu.  p.ucrf  ctia  nvex  rcnunciarione  info  • * 
lita.ff  de donat.nccid latuit Crau. conf  too. Titius, 
Scius, de  Semprpnius,poftnu.5.uerf  itaq,  ex  adu  ifto 
inlolito.idcm  uoluit  Vldcric.inl.unica.nu.i7.ucrfic. 
nam  infolita,dc  infucta.ff.fi  quis  ius  diccn.nO  obtep. 

* pcrd.gl.i.ab ' omnibus,utdicit,commcndaraind.l. 
fi  qs fub  conditione, de  cond.inftit.ubi  Ang.de  Caftr.  ' 
poftniM.de  a.ucif.  nota  crgbquod  ex  nimia,  iftisad- 
das  idem  fentientem  Guid.  Pap.  d.  trad.  de  pnesupt. 
nu.27.ucrf.exinrolitis.B3ld.audoritaic  permotus  in 
d.l.fi  qiiisfub  condirionCjdc  condit,  inftir.  : 

Vigclimofcx  tb  nullus  inficiasirc  poffet,  qn  cotra- 

4 j diis  fieret  in  fuppofitas  plbnas,tquin  tunc  fraus  pr(. 
fuinatur.-ficclardrndir  Vlp.inl.pupillus.§.fed,de  fip 
interpofita.ff.de  audo.turor.ut  ira  ccnfuirGuid.Papu 
in  d.rraclprxfiimpt.poft  nu.47.  poft  ucriiculum  prar- 
fiimit  ctia  fraus  (limpra  in  arg.l.a.Cdc  natural.  liber, 
de  l.j. ff.cod.de  l.isei.dcacq.hair.utctiaplacuirCrau. 
in  conf  1z2.de  anno  i5;6.nu.io.ucrfrcptimono  cft 
dubium, idem  confirmauir, de  Calc.d.conf  35.  coi.  t. 
ucrf  de  frauspr^rumit.Ruin.confijo.uifbteftamcn. 
toNicol.nu.z.ucrliNicolausperintcrpofitampctfo' 
nam.uol.z.4  cuius  ima  non  difccffit  lac.Mand.conf 
97.incafu  propofito.poftnu.5.ucrf.de  potiftimum. 

44  Vigcfunolcpnmb.tquando  min?  pr^cciriffcnt  c6- 
traduin,cx  hoc  fraudem  prxfumi,tcftis  eftCiau.in 
d.conf  I qo.nu.  ;.ucrcnfit,de  Barb.in  conf  60.  lapicn- 
ter  fcriplit  Pialmifta.nu.i4.coi.r.uerfquodcx  nimis 
Fciicrcnriauol.  i.ad  idem  tcfpondit  Alcm  conf  149. 
num.7.lib.9. 

Vigefimoodaub,  erquis  firaudis  prxfumptioncm 

45  non  iumercr,tquando  ebrradus  foenoris  fufpicione 
laboraretfur  ft  emptor  fupereo  tranfegeriteum  ucn- 
ditoreiita  uifuscft  innuere  Paul.de  Mont.  Pico-  in  d. 
l.poftcontradum.nu.19.  ucrf  tertia  conclufio  cft.  ff. 
de  dona.pcr  d^l.fapud  Celitun,fiiper  ucrb.caufa.de  , 
doi.mal.cxcept.crI.dolum.Cdcdolo.erpgl.magn2 
in  l.patronusicr  glain  l.qui  rcfta.fupcr  uc^.modum. 
ctuerb.uidemr,dpprob.atq;  per  Bai.in  l.cuin  propo- 
nas.C..de  bon.auuor  jud.poiud.ct  canonifte  in  c.illo 
uos,  de  pignor. 

46  Quanquam  gcncratim,  f ut  nec  hcK  feim  dignum 
fiiciitioprxtcrcam , in  contradibus  fraus  non  pnefu- 
inatunurfcnfit  Guid.Pap.in  d.tradat.ptxfumpc-poft 
nu.  i^pcr  d.l.quotics.§.qtii  dolo.ff.de  probat. 

Vigefimanona  fraudis  conicdura  j^culdubio  coi* 

47ligitur,fqn  effet  magna  alienatio  ex  pane  ementis:  : 
ut  docuit  Bar.in  l.omncs.§.Lucius.nu.  2.  de  his , qux 
in  fraud.credir.vbi  loquitur  de  donat,  omniu  bono- 
rum,de  in  d.l.poftcontradum.nu.2.vctfde  prima  cft, 
cteonfirmauitidem  Bar.in  d.l.patronus.num.2.ff.de 
prob.cui  accedit  Bai.in  l.fra us.ff.de Icgib.ct  Alex. iu 
c6f.47-col.  3 .nu.5  .uol.  I .ficej;  decidit  A tfl.in  dee.  j ^o. 
poft  nu.i  ;.ur,ct  confuluit  Soc.iun.in  c6f7.  infpcdis,  * 
et  diligenter  confideratis , verf  et  eo  pr^fcitim.nu.  6. 
uol4-idcm  uoluitNatt.cof  i62.pcrrpcdo  inftro.nu. 
6.uerf  nam  ex  magno  exceffu  alicnadiaiol.  i.  (ic  cau- 
tum  cft  a Pe&coift^z^  caft)  magoiftci  Dom.  poft 

princip. 


Deprobationib.  GpjcU/JDCCCXV-  48 


sex:.magria.Corn.confl  140.  vol.  2.  Hq; 
i.  vcrf  quid  ii  aliquis  dat  omnia 
ecret0.num4.dc  donat-  idem  allctue 
C7Z.pror«iblutione.nu.68.vol.3.  Alexa. 
'Conr;J5;rtum.5.volum.i.Cafl'an.c6f.  39.  prodccifio- 
toCiveiTtettio  prxfuinituri&  ibi  Pct.Paul.Parif.inad- 
<litio.Ioan.  de  Amic.d.conf.29.vcrC&  tanto  durius, 
Sc  loan.  Annib.m  d.l.port  contrarium, nuni.9  3. ff.de 
donar.vbictiam  Paul.de  Monrc  Picq.num.22.de  44. 
& Petr.Antibol.iu  d.cian.dc  muacr.§4.incip.  atuo- 
docxpcditjnum.TJ- 

^ Trigefimo  fraus  cognofei  potcft.f quando  vendi- 
torpoil  venditionem  reperiretur  poffidcrcbona  ven 
ditai  & prsdcns,  & homo  intclliges , & cautus  in  fuis 
aqpHtijsaBptoccffctmain  tunc  fcausprxfumcrctur  > 
euri  qni  cum  vno,§.  vlt.de  re  milit.vt  docmt  Bart.in 
Z^cncontradum>nu.4.vbi  etiam  Io. Annib.  num. 
ffiliVeiil&cceOSv^exdiclisBart.quibus  accedit  Per. 
■ Antibol.in  d.traa.dcmuncr.§.4-verf circa  hoc  aute> 
nu.72.cu  feq.pcrd.l.omnes,§.Lucius,ff.qu®  in  fraud. 
'\cfcd.&in  vcrf.fi  fratres, vcl  nepotcs.nu.70.prout  etta 
,^^ffrausDr3cfumitur.quandohxreshcrcditatcm  repu- 
^diauir,  & in  poffcinoncbonorum  pcrfiftit . CraucLd. 

conf.ioo.num.  7.  ^ - •' 

■jo , ErhGcidcmeft.quandodonatortremanifitinpof- 
Icffionc bonorum  donatorum ; vt  tcftatur Spcc.  in  d, 
S.i.verf.itcmponcaliquis.nu.7.3c  ibi  Iq.  And.  inad- 
dit.invcrb. c.  i.inlircraH.quandopoindensil*oc.i- 
fa  poffet  allct»avenupitudincm  fuam,  tit.de  do;iar.& 
idem  dicit Bartol. in  d..l.poil  confractum,d.  nu.  4.  vcl 
clam  fuit  facta  donatio. vt  ait  ibidem  Barto.  nu.7-cui 
adhxrcr  Iacob.Mandcl.d.conf.97.num.s.ilhs|■efub- 
, fcripfitidem  Pct.Antib.ind.trad.  dcmuncr.d.  §.4. 

verf.  circa  hoc  autem. nu.  7 ?. 

51  Intclligas  tamen  hoc  ibliim  non  fufficerc,tqubd 
donator  remaneat  in  poflcffionc  bonomm  donato; 
tum, ad  prxfumendam  fraudem,  vel  finHilationcm : 
'Vttefpondit  Bart.d.conf.dj  .PctrJMicol.nu.4.verf.  ite 
apparet) cum  multis tbi allegatis > idem  fenfit  Ruin. 
conf.  1 ip.primopcf  otdincm,pollnu.  1.  verf.  & ideo 
quiavolum.  1. 

. InrcIIige  etiam  proxime  dirtum  de  donatione  cla 
5zdeflina  f non  probari  venditionem  fraudulenta  ib- 
lum  clandcilinc  fa^am,iiili  alia  concurrant,  vtpote 
emptorem  fiuflc participem  delicti : tefte  Bait.  in  d.l. 
poltconfradlum,dc  donat.d.nu.7.  vel  in  comminc- 
te homicidiu  poli  omnium  bonoru  venditione  pro- 
barenturiniinicinX)  eu  poffetalienallcc!am,ppTy* 
rannum,vcl  confanguincosrvtait  Pau.dcMot.Pico. 
in  d.l. poft  coarta  itu. num. 5 S-vcrf.vIt.  nouo»rcfcrens 
Barr.vbi  fup.&  ibid.lo.  Aunib.nu.  1 6o.v(q;  ad  163. 

Eandem  rrigefimam  conicduram  velim  fubiimi- 
f 3 tcsit  vtlocu  non  habeat  in  mulicrc,minotc,  & rulti- 
coiqui  emerunt , licet  venditor  remanfiflet  in  policf- 
fionc  bonorfi  vcnditorui  nam  in  his  fraus  non  prxlii  • 
miturvr  ait  idc  lo.  Annib.d  l.poil  contractum , ppll 
nn.1j5.verf  fcd  retenta  c6iopmione.ff.de  dona.quia 
vbiq  fragiliraS)Vtibi  lo.Annib-pcrl.i.dcminonbus 
Infl.quib.alicn.licct.vcl  non.inprin.c.forus,dcvcrb. 
fig.&  pergl.inl.z.liip  vcrb.ad  agnata,Cdccur.furio. 

Sublimita  hancfublimitationem  non  procedere , 
54tquandoclamaliquidpcr  prxdictos , vcl  eorum  al- 
terum fieret)  vtin  decimaleptima Coniedura dixi- 
mus iupra;  quia  tunc  ccfctuur  habere  malam  fidem, 
nec  ignoratiam,Vcl  errorem  poffunt  allegare;  vt  col- 
ligimus ex  l.vlt.ff.dcrit.nup.ita  fcnfir  gl.in  i.qui  con- 
tra. Ai  per  vetb.errorc.C  dcinceft.  nup.  vtaffcruir,  & 
Tiraq.in  traft.de  rctrad.conuent.in  prxfat.tit.  2.  nu. 
14.  verf.  & hinc  vbi  plurcs  concordes  citat. 

Secundo  fublimitabiscandcm  rrigefimam  prxsu- 
5 5 pnoneiH)ytuera  non  fit , t quando  poffefforueditor 
rcfponduet  emptori  de  ftuftibus>  vt  docuit  idc  Bart. 
in  d.hpoft€oat]:aftun),poIt  nu.4.vcir4;elpondco  > no 


putofufficcrC)Bldedonat.cui  accedit  lo.  Cror.  conf. 
i4i.veriirimaeftconcUif.veif.prxtcrcil  Iccqndii  Bar. 
nu.ri.pcr  Bart.inl.ficur,jl.fupcruacuum)  infin.^ib. 

- mod.pig.vclhypot.foluitur,arg.l.linbus,4cagric*.& . 
ccnfit.lib.it-  • A*  -4j. 

56  Trigefimoprimb  fraus  deprehcndiiur,tquandb in 
contraftu  venditionis  adclfcr  prccij  modicitas,  vt  re-*'. 
ftaturclarcBart.d.l.poftcoinraftum,nu.i7,vcrf.hoC 
cft  vcruni)ad  quod  rcfpondit  Bertra.  conf.  '04.  eti.nm 
ad  in(tantiain,poll  nu.i.vcrf  & ex  prob.itionc  huiiif- 
modi  apparer,  & nu.fcq.vcriiquia  vbiamq-,  cfi  Iclioi 
vol.  1 .v t & ccnfucrc  lo.  A nnib.in  d- 1.  polt  contractu, 
nu.3iS.pcrl.perdiucrfns.C  mand.&Guid.  Pap.  iiid. 

57  traft.de prx(uinpt.nu.46.t  prout  etiam  ccontra  fraus 
prxfumiiur  ex  folutione  m.iiorisprccii.tc(te  Crau.d. 
c6f.ioo.iiu.4.iiifi.pcrconf  Abb.  76.  vt  etiam  afferuit 
Paul.de  Monte  Pico.m  d.l.polt  coaactum,  de  dona. 

$8  nu-44.  Erquodex  maxima  Ixfione  f fraus  prafuma- 
tur)Colligiturcx  l.  fi  fuperllltc.  verf fanc.C.dc  dolo, 
& ex  c.fiipcr  hoc  -Ic  renue. vt  ait  Barr.l. vlt.de  prxror, 
(tip.nu.j.in  fi.vt  piobauit  etiam  Kom.conf.dS.  vilis, 
& mihi  prxpofitis.mim.j.  vcrfprxfumit  enim  ius,  Se 
conf  54.  vilis  circ.1  idnu.4.ucilii.qui;i. 

59  Quemadmodum  contr-i  t fr.iudis  liifpicio  tollere, 
tur,  quando  quidpiain  uenditum,  ucfalienatum  fuc- 
ritiullo  preciojut  tradidere  glo.&  B.mo.in  1.  pupil.ff. 
dcauthor.tut.cuin  alijsad  hocallcgatisaP.uis.in  c6- 
fil.i  3.nu.t)2.iiol.  I. 

Quinctiam,&  J2.  f audcnuuncprxliimi  traditum 
docll , t quando  condemnatus  bona  luaciropofi  con- 
demnationem in  folutum  dcdit.ui  decidit  Bellam. in 
dccif  261.  intaulamca,  idem  innuirCallrcnfind.l. 
poli  comraftiim  ,dc  donat.i.x>(t  num.  2.  uci  I'.  fimt , & 
alii  quatuorc.a  (lis. 

t Amplialimitatioucm  hanccti.im  fiin  lolutudc- 
.•  diffet  ad  mandatu  altci IU'- iudicis.fdtc  BelLim.  ind. 
dccif26i.idcm  uiluscli  Icnrirc  B.iit.ind.l.  poli  con- 
ttaftum.nu.i7.ucil-qii.'Vio  in  calibus,ad  quoJ  conlu- 
Ia8.Cyiv.inl.fi  quis  polt  hxc.C.dc  bon.prol^ri.dillin- 
gueutcm  in  dclictts  diduinucb  Bcllamerx  poicfi 
procedere  in  coudemuatociuilitcr  ad  foluer.uudebi 
tum,  iicl anteriorem, uel  alias  prmilegiatuni. 

61  ^Trigclimofcrtib,5c  iila  frausclt,namt.5<  fi  fraus  in 
re  lingulari  non  prxfum.uur, adeo  ut.  qui  liocdixcnt 
debeat  probarc:ut.ipcite  alicam  Accii.in  d.l.oumes. 
S.Luc.in  ucib.uimicrla.ff.qua'  iu  fr.uui.crcditiamcn 
•62  id  non  habet  iqcum.t  quando  lilu  uriiitasagiiiir,  na 
tunc  fauorc  lifci  fraus pixiumituriu  tradidit  Roma, 
in  d-l.potl contraftum  iuiin.5.ueri;quartoaddc.ff.dc 
dona.&  ibid.lo.  Aunib.nu. .).S. 

Trigcfimoquattb fraus prxfumirur  , fi  paterinte- 
6j  ftamento  conftcaturaliquid  filio  fuoljMjrio, feriam 
fub  Ipccic  alicuiusaftus  c.v  fe  iulli,5c  piobati,  nui  Ipu 
rias  probet  confclfionem  cllc  uci  am,  ad  hoc  cft  con- 
tcx.una  cum  glo.in  I.qui  tcllamcntum.  ff  de  probat. 

64  Quod  fi  patcrcmcrit  a lpurio,f  & confiteatur  prcciu 
libi  effe  lolutum,ibi  dccidmir)  quod  uafet confcllio : 
fed  illa  glo.rcpichenditura  Barr.  poft  lac.  de  Aretio 
per  1.  Aurelio.  D.i.fti  deliber,  lega. 

65  Trigclimqtiuinto  frausqu<Ki;prxfiimirur,f  fi  alie- 
natio facta  Iit  in  coiunft u.ur  rcfpondit  l.C.m  I.  fi  in- 
tcr.ff.dcdon.intcruir.&  uxor,  fic  colligitur  ex  c.  i.ut 
ccclcfbciief.&  quoil  ibinot.  iu  uer-ina-rcarnalitarc. 

<56  Trigcfimofcxrodctcgiturctiamfraitsineo,  tqui 
tencturad  iudicium  ire  intra  certum  terminum , nifi 
probet  fe  iufto  i inpcdimciuo  detentum  , pralimii- 
turenim  fcaude  nOmitle.cu  aliasrcgularireiiqui  rrati 
deatlcgat,ca  probarcdcat,  vtfaiismulra  nup.rd  hoc 
deduximusita  Bal-in  l.iia  ita  diuus.col.vI.ff.de ador». 
67  Trigefimolcptimo  tfufpiejonciaborat  hxres,  qui 
poft  motam  controucrliain  hxrcditatis  , legata  fine 
cautione  de  rcftituedislegatis  cuicta  hxiediratcpcr* 
foluit>ucaul.CdnI.dolo.  fliad  Icg.  Falcid. 

Trige- 


lofephi  Mafcardi 


<8  Trigcfimooflauonccille  fraude  vacat, ^ui  agit 
ex  ftipulacionc finecaufa  concepta , ex  1.  z.  §.fl  quis. 
fF.de  dol.cxccp. 

(6p  Tri2cfimonon6,&  il  le  in  fraude  cft,t  cuius  petitio 
icgitinia  exceptione  clidipotjfiisincapcrfcuact, 
vthabemusin  l.i.^.gcncralita.ff.dcdol.cxcep. 

70  ^adMgefimoex coquoq: pKcfuminirfiaus.fqil 

Suis  eo  dic.quo  .acceptat  comprominuin:  laudat : te- 
e Caftr.in  conf.fiS.inq.col.z.vcrf.  breuiterergo  pu- 
tarem, vol.i. 

71  Quadngcfimoprimbfrausprxfumitur,  tquotiens 
debitor  ante  hypothecam  alienat  bonarita  rcfpondic 
Bald.inconf.149.  proponitur,qu6d  ex  caufa.nuin.i. 
lib.i. 

Quadragcfimofccudo  fraus  pra:fumitur,tfi  titulus 
fuitacquifitusd  violentoivclclandcilino  inuaforctp 
ea  qu.'c  ad  hoc  citat  Bal.in  l.quia  ctia  in  add.  (lib  verf 
in  tex.huiu.s.fFde  alicn.iudic.muran.cauf  fad. 
Quadrageiimotertio  fraus  pra;(uinitur  ex  cciTio.nc 
•JJ  fada  malatfidc , & fub  quada  (imulatione  caufa  ve- 
xandi reum^&  diciiur  litis  redemptor,  de  pnriumitur 
limulatio  fraudis, telle  Bald.ini.pcrdiucrias.nu.i.C. 
manda. 

Quadrageilmoquarto  no  caret  fraudis  fufpicione 
74  filiusfcui  pater debitorii  nomina  pratlegauit , fi  poft 
, tcfiainentum  conditu  gcllerit  negotia  patris,  de  mul- 
tos fecerit  ex  paterna  pecunia  debitores,  niaiorefque 
pecuniar  fummas  crediderit, quam  pater  iblitus  erat, 
per  I.nomcn.S.  filio.ft.de  Icg. 

75  Qnadragcfimoquimb  f fraudulentus  quoq;  praifu- 
, mitur  tutor,quiiudicem,autminiftros  eius  corrupit, 
vt  tutela  libi  decerneret , & hic  vclut  ptordo  punitur : 
iuxra  fnTam  I.C.in  l.j.§.fi  daiis.fFde  lufpeft.mtor. 

76  Quadragefimofexto  in  fraude, & illeeft,tqui  con- 
trahit venditionem, cui  ciuitatis  l'u{  publica  munera 
funt  indica , vt  colligitur  ex  rdetipt.  Imp.  Arcad.  de 
Honor.in  l.hi  qui.C.de  refeind.  vend. 

77  Quadragefimofeptimotfraudiscaufa  adoptio  fa- 
da  prxCumiturab  eo,  qui  poft  patratum  crimen  ctia 
anreaccurationcm  fuam , aliquem  adoptauit:  vtre- 
fpondit  Paul.in  l.vnica.§.  ex  bonis.  fF  de  portio,  quz 
libcr.damnat.conccdun. 

78  Quadragcfimooftauo  frauspr^fumiturinco.tqui 
in  iuredatiis  cft  tutor  in  teftamcto , de  adminiftratio- 
ni  fc  immilcuit,dc  non  faciens  fc  a iudice  confirmari 
admininrarionem  dcfcrit,vt  tcftatur  I.C.in  l.qui.S.i. 
& 2.ft'.deadminiftr.  tutor. 

79  Qnadmgcfimonono  fraus  prefumiturin  eofqui  p 
tutore  fcgcillt,  dt  adminiftrationc  dcfciuitiantcqua 

pupilkisid  fignificarcragnatis,vtcautumdiab  VIp. 
in  1.1. in  fi.fFde  eo,  qui  pro  tutor. 


Aclian.de  var.hiftor.  lib.  10.  Hicitaq;  finem  dieendl 
faciam,  fi  prius ledorem  admonuero, bsemuiraque 
alia  latius , de  vberiusfuiircdifcufla  in  conci.  Dolus» 
ad  quam  me  vnicum  leniore  in  praefemia  rcifcio.  • 

^ 0 ^ e LVS  10  DCCCWl, 
ARGVMENTVM. 

Frigiditas  quo  paAo  probetur . 

SVMMARJfTJU. 


I Frigiditas ptr  alptdum  corporis probatstr, 

z Frigiditatis  probatio  ptr  a^t£ium,/lmfarminaconti^ 
rst.Jitri  debet  per  mulierts  in  artt  peritas,  tX  homnap- 
decerni, quibus  ftandum  eft,vti peritus  in  arte . > 

3 Frigiditas probatur,Jipir  trium  annorum  cobabitationS, 

corpora  coniunShoni  venerta  dmtts  operam, ptr  id  tenp 
pus  non  potuerint  coire . 

4 Ad  frigiditatem  probandam  per  trium  annorum  cohabi.. 

taiionem,ifludtepus,quddo  incipiat , vel  an  continuum 
requiratur , vide  rtmijjiut. 

5 Frigiditas  quando  aliunde  probari  nonpotefi,pertrienn^ 

cohabitationem  probatur  „an  Jit  naturalis,ix perpetsta, 
an  accidentalis,^  temporalis. 

6 Frigiditatis  impedimentum,  fi  per  coniuges  c5j!teatur,po. . 

ttji  fatim  feparari  matrimonium  ad  iur amentum  con,- 
• jugum, i^propmquorum,abfq;to,quod  periculum  fiat 
per  cobabitationem  triennalem. 

7 Frigiditas  qn  prius  veri  probari  non  poteii, datur  cobabu 

tare  per  triennium  ad  experientiam  copula  coniugalis  , 

8 Frigiditatisprobatio  non  habetur per  confcjpomm  eonist- 

gum,nec  iur  amentum  propinquorum  fufficit , quia  iu- 
ramdecreduUtatt.  J JJ 

9 Frigiditatis  fi  mani feRum  ft  impedimentum, vt  quando 

mulier  velvir  non  babttinjlrumentum,  vel  inutile  pe- 
nitus  bahetjuncnonejlopus probatione cobabitationit 
triennalis . 

10  %Ad  frigiditatem  probandam  non  efiopus  probatione  eo- 

habitationis  triennalis, quando  nec  medicorum  ope  fieb- 
ueniripoteji . 

I I Frigiditas  probatur  per  suramentum  coniugumtumjep- 

urna  manu  propinquorum. 

IZ  Ad  probandam  f-igiditatempauciores  feptempropinjuit 
Jatii  fient, nsjt  tot  inueniri  pojpnt. 

1}  In  probatione  frigiditatis  feptem  vicini  bona  fama  pa- 
rentum ,fcueo)f anguineorum  loco  admittuntur,  qui 
surent  credere  coniuges  verum  surajft,fsmul  coire  non 
potuijle. 

14  Frigiditas  ex  vtriufque  coniugum  confijfione probatur. 


80  Quinquagefimo  frauspr^fumiturin  curatore, tqui  1 5 FrsgidstasJiperaUquafigna probari pot^,confefiioneiu- 

fuococurarori  denegat  adminiftrationcm  comuni-  mr^f^to coniugu  confirmata,  accedente confanguineo- 

carc,vcl  alias  non  cx  fide  gerit, vt  ait  Vlp.inl.ai^us.ff.  rumiuramcnto  Jiatsm  JeparanturjsQncxpcRatatric- 

dcadinin.tuto.  ^ nalicobabitationc . 

Si  Quinquagefimoprimof  fraus  quoque  praEfumitut  16  Frigiditatis  impedimentum  Ji  veri  probari  poujl,  nedum 

in  minore  20.annis,  quicum  caulam  manumittendi  opuseJltrunycobabitatione,fcdmc minus  propinquo- 
nonhabcrct,alijm.'inumittcndumdcditjcxl.fiquis  rum  turamento.  e r t 

in  ^ff.qui,  dc  a quibus._  i-j  ConiugumconfeJJioni  de  frigiditate  eorum  jtonejl  omni- 

Qiunquagcfimolccudotftauspraefumiturinlega-  no  fides  habenda. 

relido  mulieri,ctiam  per  militem,  in  qualufpicio 
cadere  potuit,pcrl.mulicr.ff.dctcftam.inilit. 

83  Quinquagdimotettidlfraus  prxlumitur  in  matre. 


Sz 


to 


18  /«  matersa  probanda frigiditatis,quam  cauti  agendu Jit. 
ip  Quando  quts  e fi  impotens  ratione  maltfici)  ,tunc  malek- 
. ciummatrimoniumpraccMe  prafumitur. 

quxuhodouauit.dcpoftcacontradisfccudisnuptijs  zo  Maleficium  prafumitur pofi  matrimonium  contraRum 


eadem  douaciouS  ingratitudinis  Ipccic  rcuocarcco 
natur,vt  habemus  ab  Imp.in  d.auth.de  nup.§. matre. 

Sed  in  infinitum  noftra  protraheretur  conclufio.fi 
fingulashoiniuu  fraudis prxsuptioncsorationc  pro- 
fcqui  tcntarem.Na  vt  egregie  diccrcfolebat  Archy- 
tas. Quemadmodum  fi  ct  lummd  diiigctia  .adhibeas, 
d.n  pileem  fincfpinisnon  inucnies;  fieneq; homine, 
q^ii  non  dolo(um,fraudulcmum,fpinofumq ; quidda 
h^i>$atadmixcum:vt  publicismonumcQtis  mddauit 


fuceejitui , 

r ri  (Xtfii  ta  C verius  impotentia  coefi- 
X X 1 l^lUlLcid  didr)tpcrafpedu  corporis ,p- 

bamr,vt  colligitur  ex  c.fratemiutis,dc  ibi  glo.  i .dc  lA 
c.laudabilcmiudagl.ibi.fupcr  vcrb.iuftum  iudiciQ , 
dc  frigi.de  malcf.de  dixit  lo.Bruncl.in  trad.de  fponf. 
ag.conclul.nu.i.dc  z.  dc  quali  per  tot.  docuit , dc  ante 
cum  loan.And.iucQ.ua^dcf^nf.nu.i6.vcrf  vel  fi 

cou« 
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coire  ocqnibis » & prmt  aducrti i Spec.  in  nunc  rra 
dandum  qoaUter>nu.2S.  ver  Jiinc  dhqubd  in  raJitMis 
fitxie  tcilc.huc  rpedar.cfi.$.nos  vcrd.de  fngt.de  ma  • 
lef  hoc  idem  obicruauit  Innoc.m  d.c.iTatcmiratis>m 
prin.i(h  fauct.cncc  aliqua.vbi  gl.i.  i7.q.  ( 5.  & c.  pto 
pcdbiAi.deprobat.nccdiflcnlit  Abb.inc.f.pod  nu.$. 
Yerfnam  tria  fiinc.de  pod  n.6.verfm  gl.i.pofi  Inno. 
Ibi.in  col-a.pofi  num.x.vcrf  terria  parsdiar , dc  na.». 
^ (cq.  ac  in  claudabilcm , circa  fin.vcrfali)  dicunt . 
defngid.de  malefi. 

'a  Declares  in  primis,  hunc  afpc^.fi  in  fcemina  c6- 

tigenifien  debere  pcrmulkrcsinhuiufmodi  arte  pe- 
fitas.de  honcftas  decem^quibus  ftandum  erit  vn  pc* 
fico  in  artcita  colligere  cfiex  d.c4Ta[CTnitaris,ibi.pro 
liiitodc  hone(his,ionda  ibi  gl.i.  vbi  Abb.num.  1 1 .dc 
omeefi  fcripTitibi  Inain  prtn.de  frigid.  dc  malef  cd* 
£imld  haba  c6rea.in  c.vtcdftiruant.ibt, ex  penus  cre 
do.$o.dift.nec  id  ignorauir  VJp  l.C.in  1. 1 fi  iguur . 
ibi.digihoncAiirimxfaetninx.ffdc  vent.infp.  dc  idd 
dfin(Tc.vie.S.rK>s  ver6iibi,fidcdignisai;cxptis.hoc 
adCanimaducrtic  Abb.in  c.|it.nu.  1 . dc frig.  it  maief. 

Aliactiamvia  idprobaripoccnntvcfipeririiim 
atinorum  cohabitationem  corporum  coniundlioni 
Tenaexdantes  operi  per  id  tdpus  non  potuerint  cob 
«:cx  hoc  enim  faris  dare  coofiarc  diccnirde  fVigidb 
cate  illocum.vt  caucum  legitur  in  d.ciaudabi!cm . dc 
ibi  gl.iuper  vctb.frigid.d(  ^deq.dc  hoc  monutr  loan. 
And.in  dtrad.de  rponf.d.i8.Cond.nu.io.vcr.quar* 
■ca  dedaratio.dt  hocidem  df  in  c.fi.in  pnn.de  in  fi.  de 
irigde  malef  ac  docuit  Spe.in  $.vnico>nu.  1 . verT.  na< 
4Dralisefifngid.in  tit.de  malcf.de  frigidnec  id  taeme 
{I.in  verb  prtus,  in  d.c.iaudabilcm » fic  cenfiaie  etiam 
Abb.in<i.c.i.pofinu.5.Tcrf  fccudumargumenmm. 
tein  c.{ircrx.nu.  1 . dc  (cq.  dc  Aigid.  de  malef.  quod  dc 
placuit  lnno.ind.c.nu.x.verf  dc  nota,  quod  tria. 

,4  Veriimt<|uan4oiitud  trium  annonim  tempus  ind 
piattvel  an  continuum  requiratur:ad  idconlulendus 
xrit  Ho(tin  fumm.f  .qualiicr.vcrf  icd  fi  riradem  tra- 
dit Abb.poft  lnno.in  c.v{r.nu- 1 a.verf.vlt.in  fi.  refpe- 
^iud, de  mg.de  malef.  noiauitide  laBrund.ind.rrac. 
dc  d.conc].iS.no.  i4.vcrf.  circa  hanc  quartam. 

5 lOnd  ramenintclligaS)tvthoctnenniumdaride- 
bear.qfi  alhinde  probari  nonporeif  an  ipla  frigiditas 
fir  naruraiis  de  perpctua.an  accidcncalis.6c  tcinpora- 
liscnchabcnirm  d.c.laixiabilcmtdcanimadurctitla 
Brunel.tndtrad.dcfpoitial.d.as.concl.  nu.  id.  uerf. 
prima  Uiniratio. 

Ve)  etiam  quando alrefipTonim  neget  frigidiratd. 

4 Iteus  t fi  Qtcrq;  confitetur  impedimentum  1 quia  hoc 
cafuporefifiarimfeparari  matrimonium  ad  iuramS 
tum  coniugumide  propinquorum,  abfq.eoquod pe- 
riculum Hat  pcrcDhabiiarionan  nichnaicm:ita  fen- 
cic  dilucide  Innain  d.c.i.in  pnn.de  in  d.c.  laudabile» 
de  fbgid.de  Miakf  Be  hunc  efTc  cbmiiiuncm  intclle- 
flum  cex,d  c.|audal^ilcm . c(t  tefiams  Abb.  ibid.pofi 
M. 5-de ide nu> f -ucr.  illud  uero 
triennifi.quibusaccelliclo.Brun.Ioco^fpecitato. 

Hxctn  non  potuerunt  proinoucrcipfum  Abb.qn 
in  d.c.laudabi1iipQfVTUt.5*in  ali2defccadcra  fentd* 

7 tiam.ca  ponljunuin  rarione.qafiftudcohabirarcpcr 
triennifidabirad  experientid  copulxconiugalis.ut 
cAquando  fngidirts  prius  uere  prob.iri  nbpocefi;  ue- 
rum  id  forniitaendicai  fibi  locum » qn  uterqi  confi- 
tetor fr^iditatS.finc  alia  probatione  >qium  quando 
mnusaileritter  aliusnegatrnam  fxpidtibtrac,anfrim 
ditas  (ir  naturalis.ctpi:^a,ticl  temporafis,  etactiad 
talis.Ide6,exquoisc«  pbari  non  p^.ooluir  rcx.in  d. 
c.taudabi)B  utdBaicxp^ari  pertncnnium.ui  appa- 
reat ex  curfii  tCporiSran  fic  pcrpctuai  ucl  temporalis. 

Infuperaaimaduertk  Abb.cod.in  lOc.ue^itCtcx. 
A<lindabilcm.in  princip.datindifiinfletriCnium» 

f nbipriusfngi(Utasprcri>arinonpoccft>tfxtitnonfic 
coolcBiocqniugQ  i ouia  pctconfciliooca)  ipfom  nd 


habetur  probatio  .urcantis  cftin  c.  fiipcrcadcco.q 
cogn.confai^uvor.fux , neq;  etiam  inramentu  pro-' 
pinquonim  uilhLiti  quia  illi  iurantde  credulitate. 

Concludit proptcrca  Abb.ibid.vcr.  Item  linon Ci^ 
ne  minincrio.quodaurpot.-ilimpcdimcnrum  ucre 
probari,dc  tunc  non  cfi  opuscohabitaiionc  triciuui » 
de  lura  mento  propinquorum , aut  non  poteft  probari 
vere.dctuncliunusconfircacundc  alter  nega, no  de- 
bet lepacan  matrimonium  mfi  qui  (tat  cotra  matti- 
monium  proba  impedimentum  periufiu  itidicmmi 
quod  indicium  lultum  inidligitipfam  cohabitatio- 
ncinm6naicmA*  pofica  probet  p aliqua  figna  ,dcq- 
bus  ibi  per  cum. Si  vero  vrcrq;  c5fi  tcnir,  fcd  alter  non 
probarer, debent  fimul  per  triennium  cohabitare » dc 
poftea  lurare  cum  Icptima  manu  propinquorum . dc 
in  hac  Icnreria  refidec  ibi  Abb  qux  ludicio  meo  ma- 
gis proximi uemari  acccdcrc  uidaur  cogita  tamen 
propter  audoriiatcm  Innoc. 

9 E»  hoc  priori  loco,dccl.iranilo  inferre  poreris,fq<l 
fi  maitifcfium  fit  impcdioicmu.ui  quado  mulici',  ucl 
uirnon habet infimincmum, ucl  hd  inutile  penitus. 
tuncnonoiHislitpiobatione  cohabitatioms mena-  - 
lis4i(  lancimm  cfi  m d.c.iaudabilcm  ibi , fi  frigiditas 
pnusidtfcripfii  lo  Bumcl.d  tracf  dcfponl.il.  ind.zS. 
conciu.nu.».iimK.a  ac  arg.l.  i.ibi,  aut  inhabilis  fitad 
^cdum.tf  quod  cuiuiq;  umucr.nomine,dc  l.quorics. 
ffqui  Unidarcogan.confcrrad  hoc  c.imcrcorralia  . 
S.lcdn(^,'ucr.fiwuriux.ibi.h.rbcatinuiilcm.dctranf- 
lat-EpiU.dc  proicquirur  Io  Brunei.ind  conl^  »8.  j.li- 
imu.hucq;  Ipcdat  rex-in  l.quxtirur.  f.  mulierem,  ff 
dcxdil.cdiCt. 

I o ImcUigas  tamen  hoc  ucUm.tquando  nec  medico- 

rum ope  fubucniri  pollec:urindc.fratcrnir.irivji.nos 
aurem, dc.^.p hxcautem  &. c.cxhrcris.in fi.de fngid. 
dc  malcfAc  prolequirm  ioan.Bruncl.in  d.liinic.  cui 
nccilludcfi  di(limilc,quod  Pomp.I.(..fcripfitjnl. 
ira.li.dtxdil.cdid.tdUns  inoiboliim  qu  iliiuinquS 
foifi*c,qu6dfanaius  clt,  ut  in  pnltinum  rcflitucrctur» 
nec  hocignorauit  Abb.in  d.c.ex  liicris,5c  d.c.  1 . poft 
im.ta2a(^taquiadluic,d(  nu.6.dcantchunc  dixit 
lnn.ind.c.fraterniratis.in  pnndc  nu.5. 

Extaralia  frigiditate  pbandi  raiiu.  hoc  cfi,  per  iu- 

I I ramememediugumt  cu  fcprimamanupropinquo- 
ru.iitdixiigl.ind.c.i.lupcrucrbpbarhrt  docaicxc. 
in  d.c.laorkbile»S.fiaut,ci  c.uir.infi.ctibi  glo.  uli.de 
frrg.amaJef.etfcnfir  Spe.in  d.  c.  nOc  tradidu  quali* 
ccr.nu.xs. uerf  hinc  clt,ibi,Kcundum  quoldam, tir.de 
tcAc.et  meminit  lo.Brunel.in  d.  trad.de  fponf.d.as. 
conci,  ucrf.4. declaratio. poft iiu.n .ucrf.tcrtium  iu- 
ramentum  proprium, ac  loi.  A nd.  ante  iplinn  in  ea 
trad.de  fponf  nu.  1 6. uerf. ucl  fi  coire  nequibis, a ipfe 
lo.Brunel.in 5. liinitan fi.  idq,- aflcruir  Abb. in d c.  1. 
poltnu.5.uer.rcnium  cUiurm.ctind.c  laudabilem» 
in  prima  nu.^^dc  frigid.  ctpialcf.  tibi  io^ic  huc  clTc 

. * * communem  omnium  (cnbcntmui  fcnfiim , ci  hoc 
* idCfcftaiuscfi  loBrun.m  irad.de  fponl.in  i.limii.d. 
cohcl.is  nu.  I . ide  dixit  Abb.  m d.c.lircrx , in  prin.ct 
prxmonuit  Inn.in  d.c.  1 .cir.prin.ucrl.ucl  potes, & nu. 
X.&  4.&  in  d.c.laudabilcin>in  prin.de  frid.  6c  malef. 

12  ^odpofiremum  uclim  inielli^s  ut  pauciores 
feptem  propinquis  facis  llnt  ad  precandam  frigidiraj 
tcm,nifitorinueniri  poflintfccundiiniomnesrtcfhf*  * 
tusefl  Abb.in  d c.litcrx  nu.  1 1 .uerf.  cum  ratione. 

Qiiinaiam,quod  maius  cfi>fcprcm  uicini  bon<^  fj*  - 
mx  parentum,  icu  confaogumcorum  loco  adinittu- 

ij  tur  tqui  iurent  ipfoscrcdciTConiugcs  ucram  iurafle  * 
fimul  coire  nd  potU)Uc,oi  docet  lo.  Brun  in  4.  dccla  • 
rac.mi.i2.d( uoluir Abb.in d.c.Uudabilem. in prine.  - 
6c  ind.c.litcrx.poft  nu.i  1 .u«f.  in  defedum  tamen. 

14  $upchoributaddas,dc  hanc  probacion€it  ut  etiam  < 
cx  utriulq;  cdiugum  confeffione  frigiditas  probetur » 
ucinquiccontcx.inc.iaudabilem.!i.<pfiucro,acind.  ^ 
cap.i.S.  I .de  fTig.6cmalcf.hoccodcm  modo  probari 
Jojifhi  MsJisrM,vol.i.  G monuit « 
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’ inonuifA  Io-Brun.ind.concI.iS.nu.i6.Iiinit.t.  io  d. 
Kic.dtfpdC  nec  hoc  ignorauit  Abb.in  d.c.  i .poft  nu^ 
K .verf.der  intclligi.poft  InQ.in  eo.c.  t .pofl;  tm-f.  vcrf. 
(i  autem  ambo  coohtetur,  de  fnji.&  malcfquod  fu> 
ilusfumus  profequuti  inconcIurCoirus  implentia. 
Ncciliiid  in  hac  materia  probande  frigiditatis  ap« 
15  prime  vtile  hlentio  pnetcriboif  9»  (i  per  aliqua  Hgna 
Rigiditas  ^bari  poiTit  przdida  confclTionc  > iuramS» 
tocooiugum  conhrmata>accedcnte  cotundc  coiisit 
guineoru  iuroiftatim  (eparentur.nonexpcdata  trifl* 
julictAabiratione-.vtfciuit  ^ont.Max.in  d.c.  i.hoc 
idem  voluit  Abb.ind.c.i.poft  nu.y.  vcrf  debet  intcl- 
* ligi,acd.c.Iaudabilem-nu.i.&  5.vbiQmDium*cooi* 
muniter  Dod.lententiam  cfle  affirmauit.  Idq^Ioan. 
Brun-in  d.rraA.de  fponrtLas.concijn  a.iimit.nu.  i6« 
id t G vero  impedimentum  veri  ptobari  potueritinedG 
opus  erit  trienij  cohabita  tionc  1 fed  n^  minus  dido* 
rum  propinquomm  iuraroento:vtexpltcaoit  Abb.in 
d.c.  laudabilem, poft  nu.5.p>^  ilium  tcxt.vc]^&  ideo 
intcllige,autpotcft  impedimentum  ptobari. 

Non  tamen  eorundem  coniugum,vt&  id  te  mo^ 
17  ncamtconfeilionitomnino  Gdes  erit  habenda:  vt  vi* 
derceftexd.c.i.iunda  gl.fuper  vcrb.per  verum  iudi- 
cium.dc  ibi  Abb.in  a.not.fic  cxciup|tteo.  de  eo,  qui 
cogn.confang.vxor.rua;.&  idem  fcripGt  Abb.ind.c 
laudabilem, poft  nu.y.verf.itcm  tex.in  prin.ver.G  ve- 
ro conGretur,&  in  d.c.liretatinuu^dn  j.not.&  ante  edi 
tradiderat  Inn.in  d.c.  i. poft  nu.j.ver.  fl  autem  ambo. 
dcGigid.&  malef. 

1 S £t  in  hac  probandf  frigiditatis  materiafadeo  cau- 
te agendum  cft,vt  ludcx  potius  has  Giperius  traditas 
probationcs,vcl  omncs,vel  duas,  vel  vn2  cx  iplis  eli- 
gere polTit.quam  fupcraacancas , vel  imperfedas,  Sc 
mancas  exigat,cum  agatur  deanimamm  periculojvt 
monet  Abb.ind.ct.poftnu.s.cir.G.vcr.Vnd^  difere- 
tusdebet  elTe  ludex.de  voluit  anteeum  Inn.in  d.c  1. 
poft  nu.z.vetCdc  triennium,dc  frigid.de  maltif. 
ip,  Illud poftremb  procoronidc addcnducft,t9  qn 
quis  eft  impotens  ratione  maieGcij,tunc  maleficium 
mattimoniu  praeceftidcpracrumatunvtaitAbb.  ind. 
c.fraternitatis,num.i6.vaf.fcd  eft  dubium , de  frig.de 
malcf.vbi  aGerit  Gbi  videri  feribentes  in  hanc  fnlam 
**  magis*  *c6iter  inclinare, de  in  d.c.literae,nu.3.  vcrC  a. 

colligohic,vndeglo.inc.quodaut,il  i.inglmagna, 
20  in  ft.  I j .q.  I .fdicebat  impedi  metu  , fctiicet  malencifi 
praelbmi  poftm.irrimoniu  contraduGiccefttue,^gl; 
. fitquiCidc refen  Rom.in  rub.fhfol.matr.poft  1 a.limin 
Veru  plura  dc  frigiditate  hic  dicere  (uperledco.di 
opportunius  infri  plurima  alia  in  concluf.  mautmo- 
niuin , dc  in  concluf  impotenria  dicenda  rd^em- 1 


i1  rr^  materia  aHoquiampliftlma, 

A I ,vl  U 14  1 1 J Sc  vberrima  in  ,pbationibuS  ’ 


noftrispcranciuftos  tincshaber:atramen  qu$in  pro- 
bandis frudibus  inuenirc  potuimus,  ca  tibi  iibentec 

impertire  voluimus.  r ;n  i»!» 

Frudusitaq,*tot,()  quis  non  percepifle  dicar,  t«qut 
propcnfionibusfufficiantihoc  probare  tenc:ur:vtrc- 
fpondit  Parif.in  conf.  1 8.nu.  us.  voi . 1 . quem  refert,  dc 
fcquittirHercul.in  trad.de  probanda  ncgatiua.num. 
26.vcrf.  41.  infertur.  ;> 

Contra vcr6«  fi  qutsaliquem  tor  percepifte  ftudus  : 
. nbarc  volucri r.comodc  probabit  hoc  pado.  f Agdt 
icilicct  cultum  fuifle,de  tih  sonfucuilTecommunitec 
dc  redditu  prgftarc.arc.l.G  fundum  per  ftdcicommlf 
ium.ff.de  1^.  i.dc  I.fi  mndus.ftUle  r^.cor^tei  ca  ,qui» 
not.in  1.2.C.dercfc.vend.ad  idem  relpondit  Bald.  ia' 
conf.jzjpfoponitur,quoddominu»,nu.5vol.i.  ^ 
Quanquam  lac.de  Aret,  videatur  aliter  lenrirc:  nS 
licet,  vtipfe inquit, de cdfuetudine  talis  probatio  ad- 
mittatur in  quibuftiam  partibus,  tamen  ipfc  non  cre- 
dit hanc  fn’(^ationSrufiicere,concedit  tamen,  qu6d 
faciat  quandam  f«cfumprioncm.mainneceflario  n6 , 
fequimr tantum  fmdiGcauitaliisanniSiCrgb  dc  ifto 
anno,quiafrudiGcarioagri  ndeft  vnifbrmis:dcid<6 
dcbetclare  probari4)u6a  tantum  polTidens  receperit 
de  frudibus;  fecundum  eundem  lac.  de  Aret. qa«n 
refert  dc  iftud  verum  credit  effe  Bald.  in  1. 0 fundum. 
nu.?vC.  derevend. 

Amplius  rh  addit  idem  Bal.iodicem  pofte  t in  ad- 
miniailum  fupplendae  probationis  defetre  iutamen- 
tum.ex  quoprobabilesnabetconicdurast  fic  iddd^ 
-cit  Bal-in  d.l.G  fundam,  in  G.iu^^ra  ntx.  pGuil.in  1.  G 
dqo  patroni, ff.de  iurciu.etpgl.in  d.l.a.Cdcrefc.vSd. 

Id  pratered  poterit  pr<>batctp«r  redditus  vicino^ 
qui  poftident  terras  eiofdem  qualirati$:vrteftaturidiS 
Bald.in  l.i.nu.id.vetGc.quzro  qualitcr.Cdefrad.de 
lit.expcn. 

; InfupcrtotfriiflefiuduspQxeptostpct  tcftcs  poh 
teft  prt^ari,quiinterfucrutpcrceptioni:itadixit  BaL 
ind.l.i.nu.><S.Cdefhid.dclit.cxp-  -i  >0 
i Poftrerodfruduumperccptorun^quantitastjnnt" 
mento  ptcdsatunvt  volunt  Dod.in  l-litriiditio,  in  G. 
Cdea^empr-ac  in  S.G  verbali^inauth.  dcnup.de 
dixit  Bal.ind.l;fi  fundum.C.  dcrci  vend.  idem  tradi- 
dit OioSachusiq  l.admoncndi.nu.  j j.ff.  dc  iureiur. 

. Plura  de  probandis  frudibus  tUccrcconanrem,fu- 
perius  iam  explicata  conclufio  rac  impedit,  in  verb. 
Aeftimatio.de  infra  declarat*  concluGoncs»in  verb. 
intetcfifcdcinvab.  Valor,vbidchis  latius  dificiui-  ’ 
mus.  . ' 


CO^tiCLVStO  T>CCCXl^ii,  ' 

A R G V M E N T V M. 

Quae  in  probandis  frudbbus«6(  eoruna  per- 
ccptione,requirantur . 

, SVMMURIVM, 

1 .FruBmto^Jtqtd$nonptretpifit^tU.,qmpro  pytonAm 
fufficiaat.boc  proban  ttmtur. 

a Fn$£iuito$<iUqt(tmpmtpijp,quiprolmrtviAurit  t ftto 

pd£i9  probabit , 

3 Inadmimitutum  Juppltndaprobatiomu  /rubimm  ptret- 

ptorum  pottji  ludtxdufirreiurammtitm . 

4 pru^ui  probari po/iuat per  redditus  vitimortim,  qui poj^ 

fident  terras  esujdemquatitaiis.  ,t 

5 PruSus perceptos  totfuifepotefi  per  tefies probari, qui  iss. 

Urfuerunt  perceptionis  « 

6 Prm^nnt^ptrceptort^fasustkasmrasssersto probatur. 

^ 


C O ^ C L V s 10  DCCCWllt  • r 

ARGVMENTVM.  • Is 

Frudtuum  perceptio  ao  probet  aiicitisspo^ 
feflionein-  ^ 

SVMMARIV  M,'  ' * ' J 

; • m‘  ' ^ 

I PrtiHuumperceptioprobat  aUcuisu  pofie/fiostem. 

1 Ex  fTufiusisssperceptiosustoM  probatur  pof^otfunsiisi 
quis  percipit  JrtsSsssratiosu  fastsMiaritstu.  . t 

■ t,  *:i 

* TTri  1/^11  II rn 

1/*  14CIU Ulli  cuius pofteffrooem colligere 
eft  cx  1.1. vbi  Bar.nu.j.Cde  acq.pof.de  cx  l.Trtia,  vfcu 
St  Bar.ff.de  fol.idc  aadidit  Spec.in  l.i.ni>.5a-  vcr.ftri 
quaerit  qualiicr,tit.de  prob-1^  it  feaGt  Bal.in  I.  poft 
inTam.nu.io.C^cfent.dc  interloc.omn.  iud.idqicd- 
frrmauit  id(  in  I.G  fts,per  gl.ibi  in  verb.GniatJHi4.C 
fra;egun.quanquam  Bal.parfr  Gbictmftansvideattti  t 
aUtttfencimia  laadj£iaiau.d.  C deiei  t^d. 

Conclu' 


Deprobadonib;  Conci.  dCCCXIX.  50 


Concliflo.  hanc  uclim  limitcsiut  locum  non  ha- 
% bc«<h]uamk><)uis  pcrccpitfru^usrationc familiari 
tadimamruncex  frudum  pcrcepttonend  probatur 
pofefsjotCc  innuere  uilus  eft  PauU  C in  I.  qui  in  iu- 
re.ff.de  acq.pof.ut  ibidem  notauerc  Bar.dc  Imol.  idS 
rcTpondic  Bar.incbf.n  i.in  quzlhone  Donnri  Cio- 
Ii.iubnu.a.lib-  i.fcd  hzc indicii  loco  (Inr pr«  ijs , quas 
ioffa  dicemusin  concJu£  Poffeiaio. 

CO^C  LVs  10  DCCCXIX. 


lA^f*^^P^'fprobat,^publieo  dttrrto  Jit  eautll, necuit  pof- 
Jit  dtjtrrt talem  rtm per  aliqteem , iy  quii inuenu- 
tur  a magiftratibus,  abiSiifq;  renuatexcuti  ij 
SS  probat  in  ojicialiaufusiunte  ab  officio  Juo. 

36  fugapUn'eprobattunc,qnah:uiprocriminc  obijcitur , 
31  Vu^^aji  obifiiatur  in  pbatione  alferius  eriminityad  ei»s  ta 
*ntn probationem  jujficiat  /ujpi:iOttxboc  delicum  fu- 
Sfiictonii  probabitur , 

J 8 Fu^aptene probat  contra  mercatores  fujitiuot , qui  iam 
decoxerunt , vel  cejjarunt  cambia  foluert . 


ARGVMENTVM. 


Fugi , quando  faciat  indicium  criminis  pa- 
trati aduetfus  fugientem . 

SVMMARiyM. 

^ Fuga  fert  fimperindifioejl  contra  fugientem,  quod  fer 
Uti  admiferrt,iBumqi  in fufpiciontm  adducit . 
Contrarium, vtnum. 
a Fuga  fugientem  aeaefat. 

4 f ugatfiejfKax, Virtus tormentii  fubqeiatar. 

5 Fuga  foetorum  inqui/^  facit  indicium  contra  reum  . 
Contrarium,vt  nu,6. 

7 Fuga  facit  probationem,  quo  ad  toJhndam  iheertitudinft 

5' dubttattonem , qAambigttur,quii  comiferit  dcliPlu. 
S Futa  facit  indictum  ad  torturam  tn  taufis  non  capitali^ 
KvJ  tAm  ante  quam pofi  mquijitionem. 

9 Fuga  facit  indicium  etiam  contra  praparitem  fe  ad  fuga^ 
wFuganon  facti  femtpUnam  probationem . 
t j Puganon  fieit indictumeonira Jjigiitcm  exaliquapro* 
oednUcaeJd. 

Fugienti  non  efl  Jdtit  caujai  a&gart,nifi  probabilei  itia 
adducatfquodpedremum  indtat  arbitrio  relinquitur. 

8 } FuganuUum  facit  indutum  eOtra  fugientem  ,poJlqua»t 

commiJitpmefidehBum,vtlmorttur  in  domo  cautus, tt 
mou  exeat. 


\^SanguimmfMumvmeuique  rtdimeTt  Ueet,quoenodoeun~ 
que  pote  ft. 

*S  f**^  fi*f*dhtmfughntem,  fi  antequam  aetu/itur 

iedeli£h  aufugiat. 

16 Peganon  facit  indicium contrafugientem,  eH aetufatio, 
ualinqutfitto  nondum  tn  fiituta  efi, dummodo  fuijit  iu- 
fiuittmor,vtlfu^io  vebemtm  futura  accufationit. 

17  ruga  maximamjujfiicumem  inducit  contra  fugientem-^ 
pofiactufationemaum  aiiatufia  fuffiiciomit  laborat. 

liFugapojidtliiium  contra  fugientem  facit  indieium,tS 
ertmtueratcapttaUyfecui Snon.^. 

iqPtq^a  non  facit  fugientem  fuifieSh»m,CMm  aliquis  mino' 
tm  Jit  je  illum  aceufaturum-.ex  veriori  fcribtn.fenitn- 
iia.Csmtr.vt  nu.xo. 


a t Fuga  eius , qui  e fattUitum  manibus  aufugit  tU  comprt* 
bendtre  conamtibut, nullum  contra  ipfum facti  indtesu^ 
fpqfiediniudkium  vocatus  (ponte  ludict  ft  fifiat, 

Sl  Puga  contra  fugtentem  non  factt  indtciu,qui  priui  beni 
audiebat,^  vir  probut  habebatur . 

23  Fuga  eius , qui  rtuertendi habebat  akimum , contra  eum 
non  factt  indicium— • . 


2^  Animum  reuertendiqesembabuiJfe.quopaSio  probetur, 

2^  F ugapUntprobal  contra  eum,  qm  malo  am wo  aufugit » 
gX  pqjiea  reuertatur, 

x6Fng*  non  factt  indicium  contra  fugientem, quando  con- 
liabat  deberi  capi  de  fa£lo. 

21  Puga  non  factt  indicium  contra  fugientem, cum  it  aufu- 
git prajenuam  famtnuftudtcu . 

38  Akibtadn  apoptbtgmaeontraeufquinon  fugit,  cupojjit. 

29Puganonpottfi  jacerttndictum  eomtra  fugtentem,  nide 
jugaconfet  fi^m per  duos  te  fiet,  vel  altam  legtUmoM 
probatuueem-.-. 

loFugauonfaeridndtciummpreeiMdicmm  tert^. 

giPugafaestplenampnbatuMdm  famulo  fugiente.  Quod 
detlara^vt  seet.it, 

g^Ptigaplesi^probklmcaHtratoa  emersk,atfugHnte, 


* Hii  rr*3rrw  fcrcfempcrfcontra  fiigicnrem  indi 
^ ciocilcpamticriininisiilltimcjdn 

rufpicionem  fcclcrisadduccrci  colligere  citex  co.qit 
fanxit  Imp.IuH.in  S. igitur  nc  latente  co.in  amh£.  dc 
exhi.de  introduc. reist  & quod  idc  rcfct  ipftr  Hermog. 
in  l.taptorcs,vcr.lin  aurem. C.dcepit’5c  cleric.  ad  idc 
vidcturrcrpondiflcCaJIillrat.inl.iucos.lf.dc  cuflod. 
rcor.  fic  etiam  Icnlirtc  puro  Vlp.inl.impubertbu.s,?i. 
pfzterei , ff.  de  lufpcct.  ruror.quod  etiam  poteit  dici 
cx  (i  aci  dicm.ff  dere  milit  quod  adeo  clarfi  clTc 
ccnfucrc  polkriorcs  legum  interprete?, vr  nemine,^ 
fciani,cxccpro,jdaudioriratefua  confirmare  no  fine 
vcrm.Id  etiam  vidit,  qui  inter  nortiosfcrn  per  fiat  pri 
nus.Bar.in  l.quis  (it  ftigitiims-S.ficutKff.dc.Tdil.cdi. 
&inl.lcg.Cornel.na.i.tt'.adSylIan.&inl.vlt.nu,5.(F. 
dequafi.BartoI  armulusBal.rum  protiicndo,  tum  ft 
coniiilcndo  ita  leniit, vr  in  primis  in  l.v^olumatis.nu. 
ii.Cvk  fidcicoin..Scin  conl‘a5o.in  quarfi.D-Milani» 
nu.^vol. i.dc  in conf. primus quzll  artic. in  prine, 
vol.  j.Ncc  etiam  id  latuit  iae  de  Bcluif  in  praa.iuJ. 
crim.in  rub.dcquzftnu.  i.ciuldcm  fuit  fentemi*  lafi 
illi. admonendi. uu.167.vbi  fchb.omnes.ff.de  iureiii. 
Ifiis  acccditdoclriiia  p.ir,dignitatcfupcrior  Cardin. 
Alban.in  lucub.ad  Bart.ind.l.quisfitfiigiriuus,§.fi- 
cuti, in  prin.&  in  d.Umpubcrib-Spixrcrci,num.i.6c 
in  l.qui  fine. nu.^. ff.de  qu^ff.  In  hanc  quoque  delccn- 
dere  Icntcnham  plurimi  alii,  vt  Majf.  in  prad.  crim.  ■ 
S.diligenter.nu.  4 1 . verf  quzro  modo , 3c  in  conf  72. 
nu.  I }.vcrC.capio(i:cunduin  indicium , & late  per  eu- 
dem  inl.vlt.Cdrprob.Acgid.Bofliinprain.crim.tif. 
dcindi  ic  conlid  amc  tormr.num.54.vcrf.qu6d  h*c 
fligafamuli.Bcrrrand.in  confi6.Adiicio,  quod  cum 
jsu.i ). vcri. non  etiam,  vol.i.  Alba. incot>f.56.mi.  xi. 
Marc.Mani.inconf  I iU.vcrfs.3culr.nu.  i^.3c  inc5f. 
170.mt.1z.Nar.in  conf407.nu.iz.Afflid.c.i.S.  iniu* 
riadn4.not.nu.40.tit.de  pace  iur.fir.B^r.  indccifio. 
jt6.fcrcpcrtot.Grat.inconf94.nu.  rp.vol.z.Felin.m 

c. nulittf.nu.j.dc  pra:rumpi.Blani;:h.intra^.dcind.3c 
tortur.in  vcr.fuga,nu.273.Ang.Arcr.in  rrad.malcH. 
iii  vcr.fima  publica, in  6.car.in  vcr.an  fuga.de  ita  rra- 
didereferib  in  l.viiic.C.  deraptu  virginum . 

i FuganamquetaccuUtfugieiuem:ex  Impcr.inS. 
fi  VCTO.in  auth.de  cxhib.reis,  3c  in  /.fi  quis  aurem  ad 
ordinaiioneiii,inauthdc  fanflifs.cpi.vtait  Blanc.ia 

d. traf^.dc  indi.invcr.ftiga,nu.2pf.vcr.quiafiig.i.Fra. 
Cafib.in  rraft.inalch'c.c.4-tit.  defuga,  in  ucr.  propter 
folaniipofi  numcr.t.verfaliis  autem  fcnfcrunr.idcm 
inquitlac.de  Bcluifineadcm  prac.iudic.criin.intir. 
de  quzfi.nu.  40.  verf.  item  Ii  accufarus.de  quo  memi- 
nit Mant.ind.conf  I i8.nu.t  j-Nccaliacaufi^nifal- 
lor^luBinianum  pcrmoucie  pocuic , quod  Reum  fu- 
gientem appellaret  ini. z. in  prin.&  in  S.fcdquiavc- 
remur.propc  fi.C.dc  iureiur.  ptoptercal.quam  quoil, 
vt  plurimum  rei,  dcrcelcris  conici  jfug4  Ulutem  libi 
quaerere  folcanr. 

3 V nus  rame  n t Paul.Ghirlan.in  tratl.  dc  rclax.  car- 

ccr.in  rit.de  fuga , ou.  i . mter  tantos  patres  fcnrirc  vi- 
detur» fugam  incaufiscapicalibuspcrfenonfacere 
aliquam  probationem, ncc  plenam  ,ncc  fcmipleni » 
nec  indicium  ad  rorturam.ad  huius  fcntenii^  coiifu- 
mationem  contexr.adductrind.i.vnica,$.nnauccm> 
C.derapt.viig.  vbi  dicitur,  ^ contra  raptores  ^gieii- 
Iqfe^i  M^t»Td»tVol,2,  Q 2 


UY 


lofephi  Mafcardi 


tes»  fipoftea  capti  fuerint poftlcgitimas.&iuri  co*  ^ 
gnitasprobationea  (ine  fori  pixfcriptione  durilTimis  . 
poenis afficiantur.Scquimr ergo, quod  fiiga  nullam 
faciat  probationem,  vbi  etiam  refert  ita  tenere  Salic. 
ibidem  . Sed  facili  ledor  tolles bicfctibcntium dif- 
fenlioncm  >fiea  , qua:in6:aia  limitationibus  dicc> 
inus, attendes . •'ariv-' 

Concluf.rioftrS^mum  velim  amplies, vt  non  fo* 

4 Ium fug.it  faciat  limplexindiciu contra  Aigicnccm, 
venim  et  fit  crKcax  ad  lubijcjcndum  reum  tormetis» 
per  ea  iura , qu*  tuperius  adduxi  mus:  fic  tcftatur  I ac. 
de  Bcluif.in  rub.  de  qua^ft.  poft  nu.  t.vcrf  & quia  fug.t 
talis  & in  d.iub.dc  crim.rcmilT.poftnu.i.vcr.itcm  ex 
taii  fiiga  Sic quoq;  leniit Bal. in  Ucum  probatioiif.de 
prob.de  in  d.l.voiiuatis.nii.ii.C.dc  fidcicom.&  pro 
bauit  A tnod.de  Ca Acl.i n traft.  dc  find.  poft nu.  ^ p3 • 
vafvndeqiii  dedit  libellum,  idem  videtur sdtiie  laf. 
ind.l.admonendi.nu.169.  in  fi.  vbi  dicit  hanc  videri 

* 'communem  (entetiam.  hoc  idem  corroborauirau- 
floritatc  foii  Cuin.in  d.l.legc  Comel.nu.  1.  verf.  alle- 
gatur etiam  quotidie,  tf  ad  Syllan. 

Secundo  loco  amplianda  cft  concludo,  vtet  fuga 

5 fociorumtinquiliti  ficiatindicium  contrarcum  , vt 
decidit  Thoin.Gra  m.in  deci.  1 1 .nu.  1 4-&  in  dccif.42. 
nu. i J.& in cof.  I ?.nu.  tp. Alex,  audoritate permotus 
inconf.ds.habita  lupcrcontetitis.nu.io.vcrf.accedit 
ctiam.uol.  1.&  in  conl4>*‘-'olvlt.vol.2.cidem  fcntcii 
tix  videtur  .icccdcrc  lacob.Mcnoch.  dc  arb.iud.cau. 
lib.2.ccnt.$.cal'.474>in.  48. 

d Contrafin  fenfit  Boer,  in  decif.i  1 5.  nu.  ay.vctf.  & 

folum,  vbi  decidit  fugam  ibiu  facere  indicium  cotra 
ipliim  fugtcntein.&  non  contra  alios  in  eodem  deli- 
i io  ibcios.p  1.2.C.dc  fid.inftr.5c  l.  vlt.Cdc  fal.bac  ca- 
de opinione  cofirmat  laf.in  d.l.admoncdi.in  Icci.  n. 
Sp.infi.vcrr4.1imira,cxau(floritatelo.And.inaddjt. 

. adSpcc.intit.dcprasfumpt.if.z.poftnu.j.in  fi.in  ver. 
l.vnica,inaddir.hiccft  infiftcndu. vbi  decidit, quod 
fi  quis .iccuter  falfi  cum, qui  pioduxitfalfiim  inftfm, 
6c  tt  not.inum  qui  confecit,  quamuisnotariusaufu' 
giar.eius  mga  non  faciat  indicium  ad  torturam  con- 
ir.i  produccntein,quamuisfimul  accufatu  hunc  cunr 
dem  referunt, 5c  fcquuntur  Franc.in  d.l.  admonendi. 
im.^7V.&  ibidem  lac.Pctr.de  Ptolomeis.num. »7. & 
paris dcJPut.in  trail.de  findic.in  vcrb.antcftcsrcpro- 
banic.s,poft  nn-  ?.  vetf.  & ideo  fola  fuga  notarij. 

7 Tei  tib  ampliari  poteft,  vr  fuga  erf  faciarpre^tio- 
nem, quoad  toHcdum  incertitudincm,&dubu.itip- 
ncm.qu.idodubiramr,quiscommiftcritdeliilum,vi 

fi  duo  (int  e/ulcscinfdcm  nominis, & ignoretur  vter, 

' ipforum  fit  exul,iuiic  ille  qui  fugit, iucUcabjtur  ille,  q 

exilio  mulciatus  cft:  vt  retulit  Franc.Cafl'.  ind.  tradi, 
malef.nt.dcfuga.d.c4nu.zt.quod  placuit,  & Marf. 
in  d.ptad.cam.^.diligentcr,  poft  nu.47.ycr.led  lii  vl- 
tra.5c  in mb.C  de  prob.m1.28t.in  fi. vbi  rcfcrcBal.  ita 
fentientem  in l.voluntatis.nu.ii.C.dc fiddeom. 

8 ' QuanoampliabiSjVtincaufisnocapitalibusIfiiga 
faciat  etiam  indiciu  ad  torturam, tam  ante,  qua  poft 
inquifitione,vt  refnondit  loan.de  Amic.in  conf.7.g» 
in  caufaappcllationis.col.to.vcrf.  primo, quia  licet. 
&conf.86.ininquirjtioncfaiia.colu.j.  ver.  5c  Primo 
na  licct.&  in  coni.  n i. in  catifainquifitionis.forma- 
ta:.col.4.  ver.  rcftat  videre  quibus  in  locis  pcrmoucnt 
au«iorit3tib.pYn.»nl.diuus.ff.ad  Syllan.  Cyn.inl.i. 
C.dcrap.virg.&  Barr.in  llcgc  Cornclia.ffadSyllan. 

(^imbampliatconclufio  vt  indicia,  quateontra 

9 f fugientem  oriuntur,  et  contra  praiparantc  fcad  fu- 
gam nafcantmjper illum  tritum  axioma,  ide opera- 
tur fuga  in  adlmlkut  fuga  in  prompm.tcfte  Bald.in  1. 
pignorisc.iiifa.C.dc  pign.aciio.idcm  tradit  Fran.Ca- 
fon.in co.tra^.malcftit.dcfuga  nu.25.quod, delen- 
iit MarCind.§.di!igenrcr.nu.49.ver.5cfciasctiatni5c 
inl.r.nu.48.vctf.5cfacitgl.ff.dcquxft.6cinrub.  Gdc 
piob^nu.  287.  vor.  dcicias  etiam  vitra. 


Nuneveroprimu  conclufio  limitanda,  quod  licet 
fuga  faciat  magnam  fufpicioncm,  fcu  prslumptio*  t 
n6,vt  ait  lac.de  Bduif.ind. praei. iudiciar.tir.de  qux- 
ftio.nu.2i:vcrf.5c  quid  fit  latitare, & probauir  Rom. 
in d.l.adinoncndi.nii.  jd.poft  ver.  irem  principaliter. 

lonoramenfaciatTlcinipIcnam  probationem:  vt  idem 

* dixitRom.ibidcmita*communitcrcocludi  5cind. 
lege  Cornelia.liib  nu.z.vcrf.addequod  inquamum. 

* vbi  item  dc*com  muni  dicic.lic  tradidit  idem  lac.de 
Bcluifvbifuprad.nu.2x.iftis  accedit  Caro  Sachusin 

* d.l.admoncndi.nii.54.vcrfnunc  circa  fiigam.rcftans 

* dc*communi  fcribcntiuin  Icnrcntia.idcin  tenuit  laf. 

ibid.fub  nu.z68.'Vcrf.  irem  in  quantum.  .• 

Secundo  lbnita,vr  locu  non  habear  concludo,  qn 

1 1 quis  aufugeret  ex  aliquafprobabili,  vel  rationi  con- 
fentanea  caufa:iiam  tilcfuga  ncaliqiiod  quidem  fa- 
ceret indicium  contra  fugientem  .*  llcapbrte  docuit 
Bai.in  i.in  botif fidei.au.7-ver.modofequit  C.dc  rcb.  v. 
crcd.& iurciur.vbiinfigneaftcrc exemptum  dc bi$,q^ 
aufugiut propter  fadtioncs.  in  quosfi  homicidii  c^- 
pa  conferatur,  non  propccrci  prsfutnarur  cotra  eos»  >' 
cum  ttiiusacccfllisad  vrbem  non  fiteis,  vt  cle.pafto«  - 
ralis.de  re  iud.&  per  c.ftatutuin  .$.  1 . de  referipe.  lib.6, 
tum  quia  in  dubio  debet  capi  prclumptioin  bonam> 

&  non  in  malam  partem.l.non  oim\cs.§.  a Barbaris.  - 
Ifdcrc  milir.^  d.l. quis  fit  fiigitiuus.§.apud  Labeong 
ftide xdil.cdiift.idcm  voluitRom.ind.l. admonendi  ‘ 
nu.TO.vcrf.z. illud  verum. vbi  dcBald.niliil  meminit, 
idemait  in  d.l. lege  Coni.nu.  a.vcrf.z.limita.licqi  tra-  /• 
diditCyn.ind.Lin  bonx fidei. nu.d.in  >.quxft.veific. 
item  dicitgi.vbi  ait  fugam  facere  fufpiaone  nili  ali- 
qua iufta  cauta  polfit  allegari, qu5cxcufctfugam,vcl 
^g^lulpicionein.vbi  id  Icolariscxemplo planum  fa 
cit,qui  Icclcrc  patrato  adoras  luas  fc  confert:  na  prx- 
fumcudum  cft, qubdiuerit  propter  almeaufas,  vt  ea 
videdi  negotia  uta,  vel  fuosinuifcndi , per  d.  Sf.  apud 
Labcotiem,l.quis fit fugitiuus,hos refert ,<5c  Icquirur 
lafihd.l.admonendi.poftnum.i69.vcrr.j.iimita.llc  ' 
etiam  confirmau1tMarf.inconli49.nu.  17. 

Hanc  limitatione  declares, vt  nd  fatis  fit  caulas  al-.  < 

izlcgarc,tnificriam  probabiles adducai\tur, ita  Icnfic 
Com.inconf.i8.vili  inquifitionc.col.pcn.lib.z.  q-j£ 
icfett  Rip.in  d.Ladmoaendijtu.  xd8*An  vero  catilie 
fiut  vcrilunilcs,O4Cfl0 , iudicisarbxtrio  relinquit  laf. 
ind.l.admoncndi.nu.i<^p.ptpp^fi. 

r j Temo  iimifabis,vt]^icn5t  poftquam  commifiu 
cftdeliclu,vcl  inorctudndomocautu$,5tnocxeat,  . 

^ tunc  fuga  nullum  faciat  indiciu, ita  limitat  Barr.  in  1. 

1 .ftidc  bonis  eor.  qui  libi  mor.  confe.  quod  relatu  di-  * 
gnum  ccnfuii  Matthcfinnng.141.noc.  aurcu  didu. 

& retulit  laf  in  d.l.admoncndi.aum.i  59.3tq;  Decin 
cof  2 3 4.  i n cftcdu.poft  nu.  x .verf  nec  obftat  raga^hoc  ' 
jdem  plurimum  commendat  Ang.ini.vlc.  coi.  pen. 
C.de  quxft.ita  etiam  leniit  R.om.in  d.  1.  lege  Cornei, 
poft  nu.z.vcrfin  quanfum,vt5c  placuit  Marf  in  rub.  ^ 
C.dc  prob.nu.279.  verf  alio  modo  etiam.  5f  in  prad. 
crim.in  d.§.diligcnrcr.nu.42.&in  fmg.49 incip.lx-  - 
piftime,ita  et  voluit  Fcl.  in  c.nulln$.nu.6.dc  prxsupr. 

* ■ quimagis**  comunem  efle  fnlam  dixit  lo.  de  A mic..  : 

ili  conf  j7.col.4-inprinc.lub  verf  qu>nta  vltim.t, 

eandem  probauiropinionem  idem  loandc  Amic  m 
conf.86.col.  3.  verf  & primo, & Bcrtr.in  coni'.  53.  feio  - 
quod.num.  lo.vol.  x i . 

14  Cuiusrci  ratio cft:nam  vnicuiqucliccrf  redimere 

fanguinem  litum, quoinodocunq;  poteft : vt  ait 'VI p. 
ind.l.i.ft'.dcbon.cot.atq,Matfmling.2X5.incipient. 
fuga.&ind.  fing.497.  " 

1 5 Scciis  vero  cflct,li  anccquaintaccufctur  de  delido 
aufugiat,tunccnim  fuga  facit  ipfum  iixfpcdum,  eo 
quod  delidi  confeientia cum  ad  fugiSdum  induc.if: 
ita  dixitlaf  in  d.l.admonendi.nu.i69.qucm  fcquit:ir 
Marf  in  confil.  49.anm.37.quod  etian>  decidit  Bo  ;r. 
in  d>decif  4is,iW(neGQiao.5c  nian.io.ad  quod  mu.  ca> 


De  probationib.  ConcIuC  DCCCXIX-  51 


aliaacMDViminrupratnipraconciunone)  iftudedS 

• •«Hmrnini  confeofu  ab  omnibus  probari  dixit  BoC 
in  pra^crim.tit.dc  imit.Ac  confid.ante  (omir.  nu.4p. 
vcrf.  aliud  indicium  vcnfimilc . 

16  Eandem  limitationem  ampIiabiS;Utfo!afijgatn6 
Adarindicium.etiam  eocafu>quoaccurano,  vel  in* 
«^(fitto  nondum  ini^itu  ta  efttdummodo  liibHi  iuHus 
timor, vcl  fufpitio  vehemens  futur^  accufaiionis*veI 
inquifitionis.aenim  nemo  tenetur  fc  pcriculocxpo- 
tierefdcexcarcercmnoc^tiam  fuam  probare:  ita  (en* 
iit  R.om.in  d.Ueg.Cornel.fub  nu.  cuiusdi£lum  re* 
^CTTiic  fequi  t Dcc.in  d.c6f.a  nu.  1 -ver.  nec  ob- 

(iathiga  arq  Boer  ind.dcciCais.nu.  ap-inhn.idein 

• tradidereicrib-omnes  • communirer  in  d.ladmonS* 
di.  cum  multis  alijsad  hoc  collc^lisi  Gabr.Saray.  in 
d.Hng.  14  ^.idem  probauit  Andr.Cail.prad.  oblcnia. 
lib.a.oblcr.iop  nu.$.cum  fcq. 

Hanc  quoq  fublimitabisivc  locu  non  habeat,  nifi 
ipaliaiuBa  furMciof  laboret  conrrahigicntem:  nam 
tunc  St  (iiga  arrepta  poOacculationemvna  cQ  hoc, 
maximam  (urpitioneminducit.arg.i.vlr.Cquinum. 
tme.cu  fimiLvt  ira  reftrin  xic  Rom.in  d.l.leg.Cornel. 
£ib  nu.a.qucra  refert, & Tequirur  Brun.in  tra^.  dcin- 
dit.&  tortur.q.;.  i.par.nu.p.  ad  idem  refpondcrc  Lau 
renab  Occa.in  conf.6o.nu.  sj.vcr.ncc  cx  hoc  poteft. 
Marcabran.inconC6in4i.n.arq,'loCoraf.tnd.l.ad’ 
fnonendi.nu.79.  vbi  Caro  Sachus  nu.  < 9.  & loan.  de 
Amicin  d.conf.  ;7-col.  i.  ver(!quima,&  virima. 

EandS  declarabis, vt tunc  demQ  locum  (ibi  vendi* 
«Sccr,qh delicum  t cratcapitale, vcl higiens debebat 
mSbro  mutilari, fecus  (i  non  elfct  capitale,vt  de  p^na 
pecuniaria.Kam  prion  cafu  contra  iprum  fii^icnicm 
ftc}tindiciu,non  vero  po(icriori:ita  colligit  loan.de 
Amic.in  d-con^xcol.  lo.verT  1 .quia  licet,&  in  conf. 
W.col.  j.vcrf  i.nam  licet, 6c  in  conf.  1 j i.col.4.VCT.rc* 
f fiat  vidcrc,vbi  dc  * coi  dicit,  vt  etiam  fup.  norauimiis 
in  4.ampliat.idcmuoluit  Paul.Ghirlan.ind.tra^.de 
iclax.carc.dcfuga.nu.p.idcmfen(itFranc.Curt-ind. 
I^dnjonendi.nu.i6o.vbi  etiam  lac.Pctr.  dc  Piolcm. 
idcmafieruitS0c.inrcg.207.in  j.fallcn. 

Q^d  pofiremum  ampliabis, vt  etiam  verum  fit,  G 
^pnonBumtaccufmrs fuerit, fcd  tamS, qui  alicui  mina^ 
tus  nr,reillum  accufatunim:  nam  fugiens  cxcufaho* 
AC  dignus  efi,  nec  ob  fugam  in  furpitioncm  criminis 
addudeurn?  nomina  rus  dc  accufando , iufic  debuir, 
dc  potuit  tenere, nc  in  manus  iudtci$incidar,&  in  car- 
cerSdctrudattiia  rcfpondit  Io  dc  Amic.in  d eonf  J7. 
col.4-verf.5c  in  tantfi.vbi  huius  fcntStiz  tcftcs  laudat 
Rom  Ang.Iaf5c  alios, vtapud  eundem  videre cit. 

•0  ConrrariumttamcnrcquutuscftSoc.inreg.2o6.in 
verb.fuga  poft  accufationem.  in  1 limit.  idem  uoluit 
lo.Thicrry.in  brcuilHinotrad.de  fuga. n.i  i. vbi  ded 
dunt,quod  fi  qui.s coram  iudicc  fuerit  minatus  deae* 
cufando.Iicer  adhuc  non  acculaucrir,  tamen  li  aufu* 
giar^fiatrufpedus. 

Veriortamen  cft  prior  opinio,  quam  etiam  funt  fc- 
quuri  Ioi.Corar.ind.l.admoncndi.nu.79.vcrr.idcm 
quoque  poft.vbi  etiam  Francif  Cur.  (Iib  nu.  160.  in  ) . 
limi.5c  ibid.CatoSachus.nu.5S.quiinomncs  permo 
ueoturpcrl.milcs.Sfocer.  (F.deadult. 

Ax  i^artolimitanda  cft  nam  fueienst  e manibus fa* 
rdlitum,dum  cum  comprehendere  conantur , 5c  po* 
fici  in  judicium  vocarus.fpontc  pratlidi  fc  fiftat , non 
Vf  efie  in  doio,propcerci  diis  fuga  nullum  faci  t indi  * 
cium,tanqua  purgata  fir  per  reqtiencctn  comparitio* 
ncm.ita  docet  Bart.indI.quislitfugiriuus.  ftcuti, 
vbi  etii  Fulg.nu.4.ft.dcxdil.cdid.  cui  accedit  Rom. 
ind.l.admoncndi.nu.70.veTf.addcquod  hocrecipit, 
fic  fcnfit,5c  Fel.jn  d.c.nullus.nu.  7.  idem  tradit  lal!  in 
1 jidmonendi.poft  nu.i6p  in 2. limit.  ubi ctii  Franc. 
Cart.nu  i68.5c  ibid.Caccialup.nu.8;.5c  ibi  Cato  Sa* 
chus.nu.54.atqj  lacPcLPtoI  nu.  76.  ad  idem  refpon* 
M^Mant.mc^.X70*num*l5.  Gcq;iudidcrc 


Guid.de  Suiar.in  tra  rt.de  indic.5c  tormr.mi.40.Frtlc, 
Brun.in trad.de indic.5;  iortu.q. M.par.nii-7.BianC/ 
in  co.trad.de  indic.in  verb.fuga.nu.i86.5c  Soc  in  rc- 
gul.207.m  prima  fallcnr. 

Qiuntoiimita:  vrfuganonfaci.itindicmtTitcffi* 
cax , quando  fugiens  pnus  bene  audiebar,  5c  vir  pro* 
bus habebatur, iuxta rententiam  Archid- in c cemb 
mus.x.q.v.qucm  rcfert,5c  Icquuur  Franc.Brun.intra* 
da.de  indic  5c  lorrur.  q.  ;.  * ■ par.nu.  1 i.quod  placuit 
etiam  Marfind.conf49.nu.?Svcrfdlco,5c  (ccundo 
ad  idem  refpondii  Rom.in  conf.241.  Ipcdabilesdo* 
mini.fub  num.  i. 

X3  Sexio  limirabis,quandois>tquiaufugit,reucrtcn* 
di  habebar  animum:  nam  eiu.s  fuga  no  facir  indicia.* 
vt  colligere  cft  cx  d.l.quisfir  ftigitiuus:in  S.  idem  ait. 
il  i.ff.dcxdil.cdid  5c  cx  1. 1 .C.dc  rcq.rcis  idS  refpon* 
dic  N ar.in  conf 407-nu.  10.  lic  quoq;  tndit  Lanfr.  dc 
Oria.in  d t adinoncndi.nu.$4.verf  cerTio  cafu.  5c  ibi. 
lo  Coralmu.S  i .vrq  rcfpondit  Bcrtran.in  conf.8  i.no 
puto.num.7.  vol.i.idcm  notauit  lucubrando  Itiuftr. 
Cardin.  Alban.in  hicubrat.ad  B.irt.in  d.  1.  quis  fit  (u- 
iciuus.S.ficuri  in  fi  fiair  nec  auis,quxe  nido  auolat, 
rcui  rcucrfura,rcccirurc  dicitur , ita  ad  hanc  rS  mul- 
ta alia  congerens  dixit  Bald.  in  1. 1 .nu.  1 5 .vcrf  quxro 
quid  dccrrorc.C.defcru.fugit. 

14  Animum  autem  reucnedi  t habuific  probaturper 
tcftcs.qiuaforfanantcquam  fugeret  ,declarauit  ani- 
mum fuum  cor.iin  tcftibus,  quod  difcedcbaranimo 
reuertendi, iuxta  not  per  Bart.in  1.  i.$.fi  quis  ipfi  pr«- 
tori.  If.  de  oper.  nou.  nunc.  Quod  fi  per  tcftcs  probari 
non  point.confidcratitrpcrfonx  conditio , an  fit  no- 
bilis,honcfla.A’  fide  digna , vcl  potius  vilis , 5c  fufpc- 
ria,5(  fecundum  illius  conditionem  iudicare  fugam, 
vtl.non  omncs.S  aB.arb.lf.dcrcmtlit. 

Prxtcrci  confideraf  ,.m  fit  diuturna , vcl  breuis  ab* 
fcnti.inii  ficirorcucrfusfiicrir,pr*fumitur.9  aufuge- 
rit animo  reuertendi , prout reuerfus  fuit  > aut  diutius 
abfuit, 5c  pfumirur  .mimo  fugiendi  abfuific,5c  ndani 
morcucrrciidircccJfiflc.cxl.dcfcrtorcm.S.cmanfor. 
& ibi  gl5c  Bar.q  hoc  bene  notant.ffdyc  milit.  5c  cx 
d.l.qs  fit  fiigittuus.inprin.idcafieruit  Bal.inl.i.infi. 
ff.de  bo.cor.q  ante  lcni.t»bi  mor.c6fc.in  docet  Paul. 
Ghirl.inirac.de  rcljxar.carccr.tit.de  fuM.n.7.5c  fcq. 

Hocvciimfubliinircs,vtloaimnonlubcat,vbi  is 
xj  maloanimof4uftigiflct,5c  poltcdreucncrur.nam  is 
dicitur  fiiglciuus,  contra  illum  prasfuniicur,  iuxta 
fcnt2.  IC.in  d.l.quis  fit  fugitiuus.in  d./.apud  labeo- 
nem,ira  intellexit  Lanfs.de  Oria.in  d.  1.  admonendi. 
* fubco.nu.  54.quoinlocoaflcrit  * communitcrhoc 
cafu  fugam  plene  probare . 

Septimo  limitat, vtconci  non  procedat,  qn  cofta* 
adbat,  debere  t capi  dc  fado.tunecnim  licet  aufugere, 
5c  cuitarc  violcnti5fidli:5r  proptcrca  fiiga  nullius  cft 
momenti  c6tra  hunc  fugiciucm ; fic  vidcnir  innuere 
Bcttr.in  d.conf.6i.nu.7.vcrf!quofir.uol.2.cuiacccdit 
Marc.Mant.inconf.i76.nu.p.id  clarius  cxplicauit,5c 
probauit  Paul.  GhirUn  trac.de  rclax.carcc.nu.p  qu2 
rcfcrt.5c  fcquitur  Card.  Alban.in  lucub.ad  Bart.  in  d. 
Lquis  Iit  fugitiuus.in /.ficuti.  infin.ffdc^dil.jcdifl. 

Odauo  fimito.non  enim  fuga  nocet, quando  quis 
27  aufugit  prxfcntiamtf^uicnrisiudicis.qui  in  fibi  fub* 
icftos  plus  latis  influite  folct,  5cin  quo  plus  fguiriar, 
qoam  iuftitix  deprehenditur,  hic  namq^  iuftus  cft  ti- 
mor,5c  fuga  ineo  nulliuscft  indici|.lic  afleruitPau. 
Ghiri.vbi  fup.nu.]0.in5.liini.pcrca,qua;ibi  adducit, 
idemfenfit  Bla.ind.trad.de  indi.in  vcrb.fuga.n.185. 
fic  2t  decidit  Bocr.ind.dcc.2i5.fubnu.27.VndcAl- 
’x8  cibiades , f qui  rerum  a fc  pncclarc  gefiarum  magni* 
tudinc  multorum  in  fecocitauit  inuidiLcum  adeau* 
fam  pro  capite  dicendum  c Sicilia  vocaret  ab  Athc* 
nicnfib.  obtemperare  noluit-Stultum  eft.inquicns.iu 
dteiu  qu*rcrc,n6  fuga  tibi  c6fulcre , cQ  fugere  pofll* : 
vr  retuli  t Plutarc.  in  cius  viu,atq  i Acliadi.  1 } .dc  var» 

Jijftfbi  Ma/cardi,voLit  G } iiiAor* 


lofephi  Mafcardi 


jhiftot.ca  igitur  de  vitardiferimineagitUTiprudcntio» 
>is  confilii  cft  potius  fugere, quam  fe  committere  ira- 
to arbitrio  etiam  propriz  matris;vt  egregie  relpondic 
lo.Cl  aud.in  conr  lo  i .nu.4-vol.  i .inter  confilto  crim. 
A Ziletto  in  vnum  redadat&  edito, 
ap  Nonopoteft limitari, fi confterfdcfuga  legitimi 
faltem  per  duostefies»  vel  alia  legitimam  probatio- 
nem,alioqui  fuga  non  pofict  faccre  indicium  ad  tor- 
turam,vt  egregie  obferuauirArch.inc.nihilominus. 
3.q.p.&  in  c.  cotumacia.de  hxret.in  tS.qucm  refert,  & 
feq.Fran.Brun.in  d.trac.dcindic.&  tortur.q.i-  prirax 
partnu.ia.  verf.illudcirca.  K 

! Decimo  limito;  vt  locum  non  habeat  concluf  in 
5opr*iudiciumtterti),vtteftatifunt  Curt.fen.  & Rip.in 
d.l.admoncndiiHenu.id4.hicnu.i74.&lo.Andr.in 
cap.ad  audienciam.de  fid.  infirum. 

I V ndecimo  limitatur  in  famulo  fugiStefin  quo  fu- 
ga facitplcnam  probationc,iuxta  fentitiam  Accurf. 
in  jT.fi  vero  etiam.in  auth.de  exhib.rcis  vbi  Ang.hoc 
confirmat.Sc  Paul.Ghirlan.in  d-trad.  de  relaxat.car- 
cer.tic.dc  fiig.  incarcc.  ad  quod  plures  congerit  Boer. 
ind.decif.2H.nu.rp.Gram.inconf.crim.ja.nu.  6. 
32.  Hanc  limitatione  intclIigcs,tvtproccdar,  quando 
maxime  cocurrit  vcrifimilitudo  ex  parte  domini  co- 
doletis, & famuli  fiigicntis,praefertiniq,‘  antcinquili- 
tioncin,&  pofiaccufationc,quia  tunc  facit  indicium 
ad  tortur.i.vtconcludunt  Dot^.liipetius  citati.  Quod 
* *c6itcrabomnibusrcceptum  tcftaturCur.lcn.  ind.l. 
admoncndi.nu.171.  quauisipfcibi  contrariufentiat* 
Duodecimo  limita, quod  licet  fuga  faciat  indiciu, 
3 j non  tamen  habet  locum  in  carccratoaufugictcf  tc- 
jficlaf  in  d.l.adinonendi.nu.  1 12.Sc  Rip.  nu.  1 70.  vbi 
exteri  fctibcn.idcm  placuit  Paul.Ghirlan.  in  d.  traA. 
dcrelaxa.carcer.cit.de  fiiga  incar.nu.i  }.&lat^  Boer, 
ind.dccif  iis.nu.p.nam  illa  fuga  plene  probateotra 
‘ illum  fugicntem,dc  qua  rc  nos  infra  latiusin  fequen. 
conclul.diccmus. 

34  Dccimotcrtio  limites  velim, fvt  fi  publico  decreto 
clsctcautum,nc  quis  pofictdcfcrrc  talem  rem  per  ali 
* quem  locum, S(  quis  inucniatur  d magifiratibus , ab 
illifquc  renuat  excuti,8c  in  fugam  fc  det,  fit  punicdus 
illa  p^a  banni,iuxta  fententiam  Bar.in  l.j.C.dc  cur. 
public.6cangar.lib.  10.  habetur  cnim  pro  confcllb  il- 
le fugiens. 

55  Dccimoquartb  limitare  poteris  in  officiali, feuiu- 
dicc  fugicte  ab  officio  fuo,  quia  tenetur  aimine  l*(x 
maicltaiis,ex  S.i.in  auth.de  adminift.ciuit.vt  etiam 
■ aitRip.ind.l.admonendi.nu.i7?.neproptcrdifcef$u 
fcclera  commirraimira  fiibditis:  nam  tunc  fuga  cfl 
dcJiclum.6c  fic  plene  probat  ex  Barr.in  d.l.  admonS- 
di.nu.jj.ibidem  laf.nu.177.6c  hac  cflc  * communem 
opinionem  tcftatur  Viu.  in  fuis  coinmun.  opin.  in 
vcrb.fuga.  in  11.  limit.  quod  latius  paulo  poft  expli- 
cabimus in  conclnf  fuga  officialis. 

36  Dccimoquinto  limitabis,  vt  non  proccdattconcf 
qn  fuga  alicui  procrimineobijeitur.  tunc  cnim  pro- 
bata fuga,probatur  & crimen,  vt  in  milite  fugiente  i 
caflrisrcfpondit  l.C.in  l.ddcrtorcm.§.dcfcrtor.  ff.  de 
rcmilir.dcin  co,qui  magiflratuspafonam  fubtrahir, 
rcfcripfcrcimp..4rcad.6(  Honor.inI.confiliarios,C. 
de  ailcflb.vt  docuit  Bart-in  l.impubcrib.  §.  ptxtcrca , 
vbi  nonni la  fimilia  adducit.ff.de  fufpcd.tut.  hoc  id£ 
probat  cotcx.in  §.fi  vcro,criam  quidem,  ibi.  pene  fui 
> accufatorem  per  fugam  fadam,vbi  gl.in  auch.de  ex- 
hib.rcis Eandc  Bart.do£lrin§  funt  fcquuti  Io.  Coraf. 
in  d.l.admonendi.nu.Sj.&ibid.plurimi  alij : vt  L3fr. 
dc  Oria.nu.  s j.Fran.Curt.  nu.  155.  Caccialup.  nu.s  j. 
Iac.Pctr.de  Pt0lem.nu.7t.Rayn.de  Foiliu.nu.j.  Fcl. 
in  c.nuilus.nu  J.deprxf  Marf  m prax.crim.  in  Si.  dili- 
gcnrer.nu.47.  Paul.Ghirlan.in  tra£l. de  rclax.carc.tir. 
de  fiig.incarccr.nu.  j.Bmti.in  tradt.de  indi.Sc  tort.  nu. 
7-Fran.Cafon.in  trac.malef.tit.dcfug.c.4.num.i7. 5c 
fcq.cu  pluhmisalijs,  quos  logu  cOeto^  enumerare. 


Quim  limitationem  .impliabls,vt&IocG  habeat. 

37fi  fugaobijciarur  t in  probatione  alterius  criminis, 
ad  eiustameprobarionem  ftifficiatfufpicio,  vt  in  tu- 
tore fufpcdtomam  fi  ipfe  aufugiat  intelligitur  proba- 
tu delidtu  rufpicionis:  quia  fuga  facit  quem  fufpcdtu: 
vrvoluitBart.ind.l.impuberibus.jT.pra;terca.ffdcfu- 
fpcdt.tut.&inl.admoncndi.nu.j5.vcr,vcnioad  fccu- 
dum.ff.de  iurciur.idcm  confirmauit  Barr.in  d.  1.  lege 
Comcl.fubnu.i.ffad  Syll.in.quocl&c6probauit  I.af. 
ind.I.admoncndi.nu  i67.vcrf.fecunduscaruscft,vbt 
inquit,qi  vbi  fola  fufpicio fatis  c(f,fuga  plene  probat. 
Decimofexto  limita  locum  fibi  non  vcndicarcin 

j 8 mercatoribus, qui  decoxerunt,  t vel  iam  cefianiibus 
cambia fblucrc,&fugtciuis:namcx  fola  fiiga  ipfi  ha- 
bentur pro  confcflis,  & poflunrquzfiionibusrtibiici, 
vt  indicent  pecunias  eis  datas,vcl  dcpofitas,quas  ha- 
bac  ncgant.-illafque  pcrdidiflc,&  fubtradtas  per  infU 
tores clfc dicunt : ita  tenetParis  de  Put.in  d.  tradi  dc 
fyndic.c.anincaufpccun.&ciuil.nu.2,qucm  Tequit  ■ 
Marf.inl.diuus.nu.5.ffdcqu?ft.&  in  prax.in  § expe- 
dita.nu.62.idcm  voluit  Ftanc.Pur.in  l.fingularia.nu- 
4.ff.fi  ccr.pct.ficdccidit,&Bocr.indcc.2H.nu.  S- 

'*C0^CLVS10  DCCCXX. 

ARGVMENTVM. 

Fuga  carcerari  e carccribus,  quado  efficiat^ 
vt  is  pro  confeflo  habeatur . 

s V M M A R I V M . 

I FugsearceratittarceribusejfficitfVtis  perind*  habeatur, 

at  Ji  crimen  fajfus  Jit. 

Z Fugiet  ex  aliquo  cubiculo, velpraJiJis palatio,  in  quo  fuh 
tujlodia  ajferuabai babetur^p  ConfeJJb.Cont.  vt  nu.  j. 

4 Carcerat us  dicitur  OMnii,quituhq;non  potejl  e loco  tute , 
iy  liberi, vt  Jibi  libuerit,  recedere, 

J Fugient  ex  carcere , vel  palatio  ianua  aperta  pro  confejjo 
non  bahetur;fecus  fiianua  fcijfa  vel  reuulfa , aut  mu- 
rum tranfeenderit.  • ^ 

6 Fugiens  e carcert  adeo pro  confejfo  habetur, vt  elidjl  dele- 

SiU  no patrarit,gratia  cuius  in  carcerem  dttrujus  erat, 
in  tu  animaduert.Jlur,ac  Ji revera  crimen  conmsiji^t: 

7 Fugacius  e earctribus, qui  in  carcerem  cdieSlui  erat  jacit 

eumbaberi proconfejio,  quandocunq; pqfl  accufashnt 
fust  in  carcerem  detrufus,iy  d carcert  exemptus  fub  ji- 
dtiujforibus  pendente  accufatione  aufugit. 

8 Fugere  volens  «■  carctrib  iy  repertus , habetur pro  confejfo . 

p Fugiens  i caret ribus  adeo pro  confejfo  habetur,  vt  eapitaU 

pxna  pleSiatur . ~ 

10  Fugiens  eearceribusvoti  folutndicaufa pro  confejfo  non 
habetur, dum  tamen  breui  redeat . 

I I Fugient  f earctribus  generaliter  caufa  religionis  fcrudda 

pro  con  fifo  non  habetur . 

Fugiens  i carceribus  necejjitatt  toaSius  pro  conjijfb  non 
habetur . 

1 J Fugiens  e earceribus,ix  ad  Principem  ft  conferens  pro  d- 
fcjfo  non  habetur. 

14  Fugies } caretribus,qui  pro  generali  inquijitiont  detine 
batur,pro  confeffo  non  habetur:  ficus fi pro  Jpeciali. 
irctrious  ' 

:r  fu. 

nunc  fugientis. 

1 6 Fugiens  i earctribus  in  quibus  iniujit^  indebiti  ciielius 
erat  pro  confejfo  non  habetur . 

i-j  Indebiti  incarceraius  pote  fi  in  foro  confeientia  carceres 
tuadere  etiam  Ji  inde  cujlodi  detrimentum  aliquodd- 
tingat, que  etiam  tuto  interjicere pote/i  Ji  aliter  mortem 
effugere  nequit . 

1 8 Fugient  i publicis  carccribus  pro  confejfo  habetur , non 
etiam  ^riuatis. 

Fugiens  e carccribus  iujfu  ctjiodis  pro  confejfo  non  ha- 

Mur. 

zoFuges 


15  Fugiens  i carccribus  non  habetur  pro  confejfo  , quando 
carcer  fuijiet  fraiJus  d tertio , nec  confido , ^ fuajiont ' 


c 


Deprobationib.  Cobcl.  DCCCXX.  51 


Tto  JPmga  tim,quilf0ftfugaf>7  Jtnuo  eaptas  tji,fy  carttri  mS- 
cipaiutylictt  inuitu$,no fatis  tjiy  vt  dt  to fuppUttum  fu~ 
matxr^iy  condemnetur , 

21  Fugienti  eartere,  in  quemconieiius  tft  ad  cufiodiam pro 
ersmine  barejispro  tonftjio  non  e fi  habendus . 
Cosstraria  buic  fententia  plurimis  cduindtur  rationibus  ^ 
vtpertot.nu.il, 

xq  Fugiens  e carteribus^qui  nondum  damrsatm  efl  dt  bfreti- 
caprauitate,  carttri  ad  cuHodlam  traditutpro  con- 

ftijfio  ni  babeturfcut  in  iam  damnato^  carttri  ad  pf- 
uitentiam  tradito,  quando  fugiens  nullam  legitima  tX» 
tufatioftemprobautrit,vt HU.24.  Contr.  nu.i^. 

26  Pugttnt  mulier  e earctribtst  eau/a  vitanda  libtdinis  pro 

tonftfia  non  tft  habenda . 

27  Fugtent  i earceribus  eum  comlpiratione prius  folia  in  tar 

ttribut  cum foajtpro  conft/lo  habetur, alias  non. 

28  Fugiens  i carcei  ibus  animo  rtuerundt,  et  iponte  retterfut 

^.pro  tonfijfo  tton  babetttr . 


t 


2 


f?f1  eios.^i  in  carcerem  inclurused.nSfo- 
X Ium  in  patrari  flagitij  iiifpkioncm eura 

•dducit,fed cui efbcitiVtpci inde  habeatur»  ac  fi  cri* 
men  fa iTus  fit, vt  in  eii non  Iccus  agat>atq; contra  il Iu 
qui  fcelus  admilTitm  confeflfuseft : Hc  apme  tradidit 
Accur.  in  1.  in  eos , (iiper  vcrb.puniendi,if.decu(lod. 
reor.&  in  1. 1 .in  primAiper  vcrb.ca  pite.ff.de  eifra  A.cu 
iusrci  vidcurexrarerercriptu  Imp-Hono-dt  Thcod. 
inl.napparitor.C.dccohortal.Ub.i2  & luOin.inSi.fi 
quis  Vero  accuratusde*adultenoauth.vt  nulli  iud.at- 
^crefponsri  Marnani  J.Cinl.militcsagtum./.cius 
Mgam.ff.de  te  milit.  quod  fSc  Icnfit  Io.  And.  in  addir. 
ad  Spec.rit.de  pneriI.2.Iubnu.3.inve(b.lcxvnic.vciC 
cratlecundumiid  placuit  etiam  OIdr.  in  conf6>.  hic 
agitur  de  duob.nu.  i.iftis  accedit  Marf.in  prax.  criin. 
in  $.diligenter . nu.  q6.  cu  multis  ali  js  ad  hoc  allatis  i 
Bocr.indeci.2  i5.n.s>.hocidem  comprobauctclaf.in 
l.admoncndi.nu.i7^.vcrr.quidde  incaiccratis»  ff.  de 
tureiu.vbi  LSfir.de Orian.nu.sn.vbi  exteri  fcrib.Pau. 
Ghirl.in  traA.dc  relax.  carccr.  de  fuga  incarcct.n.  la. 
& lo  Thierjnuad.de  fuga»fub  nu.t  i.verf.j.niG. 

Conclulioncm  hanc  iu  velim  amplieSiVt  criS  pro 
cedat  in  fugiete  ex  aliquo  cubiculo, t vcl  prxfidis  pa* 
latio4n  quolubcuftodiaaflcruabaturita  (cnfinc  Io. 
And.in  eodem  loco  nuper  addudo  dixit  Paul.Ghic* 
lan.tn  drrad.de  relax.carc.de  fug  incarc.nU.  1 1.  arg. 
d.l.in  eos.ff.dccuftod.reo.ita  not.&  Boet,  in  d.  dccif. 


1 1 - .nu.  1 s .quem  refen,  & Icquitur  V iui.in  commun. 
concl.in  verb.fuga-incip.quxrit  Ban.in  ampli,  nonx 
iimit.ita  aiam  vae  IcnQt  Oldra.  io  d.conf.6;.  atque 
Guid.  Pap.  in  q.  2} ;.  n quis»vt  rcfcn,&  fequitur Mcr 
noch.de  arb.iud.caur.caf.^oi.nu.7. 5c  Icq. 

3 A contraria  tamen  1 ftetere  lententia  nonnulli, ea 

lationi  permoti  nam  Lcct  palatium,  Huc  cubiculum 
Uigomodocarcerpotrttappcllari,tame  proprie  nd 
cft  carecr,ex  l.fuccunituc.lf.ex  quib.cauf.maio.ftcsi* 
fitB.tl.in  d.l.adinonendi,lub  num.$.ita  voluit, & laf. 
ibid.poft  nu.  rT4.vcrC  A in  notha  quxftione,  vbi  niul 
tos  eiurdetn  Icmcmix  viros  refert . ' 

V crior  in  vf  peior  fnia , quam  etiam  fte confirmo: 

4 namcarccraius  dfoinnis,  fquicunq  non  poteftde 
locotaccidc  liberi, vt  Obi  iibueriturecederc,iux.reiit6. 
Ang.in  1. 1.  C.  dc  priu.  carcer.d  in  l.qui  in  carcerem, 
£<mod  mct  cau.rradiditftBaLinl.vnic.  nu.i  3.  in  fi. 
C.dccoofeG&  lnnoc.in  c.nuper,in  prin.  de  icntit.ex- 
com.  fugiens  igitur  de  palatio  fugit  contra  prxeeptu 
iudiciSfCrgo  habetur  pro  conuido » & confelTo.  < 

Scdlimitandofacirn  potemnt  ad  concordi!  redu* 
ci  hx  fcribcntmm  diftennoacs.  Ampliationem  itaq; 
vdim  limites,  vt  locft  non  habeatin  fugiente  ex  car- 

5 ccrc,vtpalariotianuaapcrta,cxiftiufmodicniin  fu- 
M criminis  fu^iciond  dimanat,ar^eius,  quod  Imp. 
Couft.refdipfit  in  l.ncmo  carcerem.  Cdccxad.triD. 
JLib.  t o.vt  retulit  &om>in  dLadii]oacdi4)u.7acx  fen* 


tentia  Bal.ibid.cui  accedit  Cur.in  eo.Ioco.nu,i<54-& 
Iac.Pctr  dcPtolo.nu.-8  arq;  Io.Cor.nu.84-CatoSa- 
chus  et  nu.56.ita  decifiim  fuit  a Bocr.in  dcc.  1 1 5.  nu. 

1 5-ficq;  tradidit  B.un.iu  d.trad.  dc  ind.  & tort  iu  q.}. 
i.par.n.  10  quib.  Ic  iplc  fubfcripfir  Viu.  in  fuis  eoum, 
concl.in  vctb.fugn.incip.qua-rit  B.ur.in  fi.p.  limit.  r 
, Sccusautieflcr.fiaufugiircriaiiua Cciflaivcl reiiul- 
fa,aut  murum  rranlccndcmrnam  tuuc  inditioeft  co- 
tta  fugientem, & habetur  proconfeflb.  arg.l.vlt.ft  dc 
rcr.  diuif.A'  hoc  padorradiderc omnes fupra relati  S 
nobis Icribentes  iildem  in  locis . 

6 Secundo  ampliabis, vrfircucrafnon  patrant  dcli- 
du  gra  cuiiisin  catcerccoicduscrat , tunc  habeatur 
pro  confefTo,A  in  eu  animaduertamr  ac  fi  reuera  cri 
men  commi(illct:ita  probat  in  d.l.in  cos , A ibi  gl.  in 

vab.punicdi.ff.de  cuftod.reor.ibiq;  B.irt.  & Ang.nu. 
).vt  A clari  tradidit  lac.Bcluif  in  prad.iudi.  in  tit.de 
quxft.de  qual.tonnen.nu.io;.  verf.  fi  exitcarccrcm» 
fic  etiam  alTcuerauir  Hierony.Zanc.in  rrad.diffcrcn. 
lur.Cano.dtCiuii.ditfcr.91.  nu.i  59.  cidcin opinioni 
accedunt  Abb.in  c.a  nobis.nu.  j.dc  ibi  Icrib-de  apoft. 
Fei.ind.c.nulius  nu.f.dcprxfump.Cuman.  inconfi. 
io6.nu.z.dc  fcq.arq,  Bocr.in  d.dcdfziyjiu.  22. 

7 Tertio  amplianda  eft  , vtcriain  ralisfuga  ffaciat 
eQ  haberi  p cdfclTo , quandocuq;  poft  accufationem 
fuit  in  cateere  detrufus , 6t  c carccrc  exiptusfub  fidc^ 
iuirorib.dt  pedite  accufatione  aufugi  fler  >vt  colligit 
cxiis,<|ad  hoc  collegit  Duen.inreg.392.in2.ampl. 

8 (^ari6amplia,vtitconciufio  procedant  fi  ftiilTct 
quisrcpatuscum  vellet  exiree  carccrib.  nam  tuc  pro 
confcftb habetur  teftc  lac.de  Bclloui.in  prad.  iudic. 
tir.deq.de  qualit.tormcn.nu.  IO  t-percontex.  in  d.I.qs 
fit  fugiciuus.i)  .idem  Cclfus.tf.de  xdil.cdid.ficctiam 
diremit  Boer  in  d.dccif.aiV.nu.ia.quod  probauit,dc 
Marfil.in  rub.de  prob.nu.2S7.  verf  de  fcias  etiam,  vbi 
plurib.id  corroborar,de  in  prad.cnm.ind.^.diligitcr 
n.49.culeq  idc  voluit  Purp.inl.rogafti,§.lifugitiuus, 
n.  32.tf.fi  ccr  pec.nade  illcdicicfugiriuus,qcftinadu 
ipfiusfugx.vtrcfponditSoc.in  coufpp.nu.x.lib^. 

p Qiiintb  ampliabis,  vt  eiia  ishocpadofugienstca- 
pitali poena  pledaturex  l.Crefponibin  1. 1. ff.de cf- 
ftador.de  in  l.miliicsjargii.S.eius fugam  (f.dercmili. 
de  egregii  tradidit  Duen.in  tcg.  3 pa.in  vh.ampliat.de 
latius  explicat  in  r^.  393- 
Primo  loco  conclulioncm  limitabis,vtnon  proce  . 

iodar,quandoaufiigcrcrtvotilblucndicau(j,hccenitn 
fuga  confefTum  non  facit  cum,  per  id  quod  refponsu 
eft  SI  C.tni.iliud, ff.de oftic.ptxrid.dumMmcn  intra 
diem  redeat,  vcl  poft  breue  tempus,  quod  vt  lingula* 
redidum  retulit  Marfil.in  fing.i49* 

Secundo  limitatur,  vt  locfi  non  habeat  qhoticsgc  . 

1 1 ncralitcr  trecedit  c carccrc caufa  religionis  Icrtddx, 
vcluci,vt  rcbusdiuinis  interdic  polfit  ■ dummodo  re*. 
deat,cx  Bal.inl.i.fubnu.t  5.  verf  ^loquiddecrtone. 
C.de fcru.fugit.de  Bocr.in  d.  decif  21  $.nu.i7. 

it  Teruo  limita , quandoquisccarccrcf  fugeret  ne- 
ceffiiate  coadns , vt  fi  comburebatur  carccr  , vd  dc  ^ 
incendio  fufpicabatundc  timebat, arg.l.  habitatio.  /. 
vh.ff.loc.  vbi  interrogatus  Alphenus  LC.an  fi  condu 
dor  domus  timoris  ca  emigralfer.debctctmacedem 
nccn^:rcfpondit  fi  iulla  caufa  fuiflet , cur  pcriculu  ti- 
meret, cpiamuts  periculum  ver^  non  fiiilTct , tami  n5 
debere  mcrccdein  locatori, de  arg.  1.  item  quxritur.§. 
cxcrcitu.fF.eo.vbiconruluit  Vlp  fi  veniente  exercitu 
condudqr  migrauerit,  deinde  ex  hofpitio  milites  fe 
ncftras,de  extera  fuftulcriat,ex  locato  non  eencii  cd- 
dudotem,  fi  denuntiare  non  potuerir.  quos  cotextus 
profchoiaribuscgr^ieobreruauit  Rip.  in  tradat.de 
peft.dt.de  pnuil.cdtrad  caufpeft.  nu.22.  qui  domos 
conducunttnam  pp  pcftem  poftUntrelmqui.dum  ta- 
men redda  n t claucs»vel  dno  denuncic  nt-hocideani- 
maduertitViu.vbifup.in  d.verb.fuga.in  i.  fublim-p. 
limi^lulc  quooipcitioec  ciufdcm  Vlp.ceiponl'um , 1. 
Iofsipbit^yurS,vot.z»  Q 4 fi  quis 
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fi  quis  fumo  /.  vlt.flT.ad  Icg.Aquil.vbicaurn  rcliquiti 
aflioncm  legis  Aquilia: cdVarc  in  eo, qui  incendii  ar- 
cendi gratia  vicinasadcs intercidit,  iullo  enim  metu 
illum  duci, dixit  idem  I.C.  fic  etiam  alleruit  Bocr.m 
d.dccif.a  t j.nu.  }o.  verf  tamen  ego  teneo. 

I } Qiiarto  limitada c(l  in  co,f  qui  i:  carccrib.  exies  ad 
principe  fc  confert. non  n.dicitut  fiigitiuus.vndccius 
fuga  ipfum  criminis  non  arguit:  vt  decidendo  leniit 
Bocr.ind.dcci.il  s.nu.ia.pcrcontcx.in  l.led&  li  per 
prxtorS.§.vlt.ft'cxquib.cau.maio.idem  voluir  BoiI'. 
in  pra£t. crim.tir.de  carccr.  Iideiufc0mm1r.nu.4d. 
Quinto  limitabis, vt  vera  non  (it  concl.in  fugiente 
I4tqui  detinebat  progcncrali  inquilitionc.  is.n.aufu- 
giens  pro  confeflb  n6  habet.  vt  confuluit  Bal.  in  cof. 

3 2.t.quiil.artic.fubnu.i.vol.3.qucm  refert  & iequi- 
turFd.inc.nullus.nu.4.dcprxlump.&  Marliin  prae, 
crim.in  d.Si  diligcntcr.  nu.  46.  in  fi.&  in  §.  attingam, 
nu.45.Boer.inddcc.ii5.nu.t  i.Paul.Ghirlan.intrac. 
de  rclaxat.carcer.tit.de  fuga.nu.  1 }.  verf.  hsc  etia  ex- 
ccpt.Hippol.BonacolT.in  luis  commu.  opin.  in  verb. 
fuga  rei.  vcrf.oportet, quod  ad  hoc  ,atq;  Paris  de  Put. 
in  traii.de  lind.in  vcrb.qualiter  autem  probetur. Se- 
cus autem  cllctfi  pro  fpcciali  inquilitionc  in  carce- 
rem fuifict  dctnifus,vr ait  Bal.  in  d.  confli,  vna  cum 
cacteris  nuperrime  relatis  audoribus . ' 

Sexto  potcrimuslimitarcconclufio.vt  non  procc- 
■j  5 dat.t  quando  carcer  fuiflct  fradus , &dirutusab  aii- 
quotertio  ncc  con(iiio,i5c  luafionc  nue  fugienti!.:  na 
is  fugiens  pro  coulelTo  non  habctur;cum  militet  ea- 
dem ratio,  qux  111  hofiioapcrto.ita  inquit  Lanfia.  de 
Orian.in  d.l..idmon£di.nu.;6.  & in  l.lifugiuui.C.  de 
rcru.fiig.&  eu  rcfcrt,&  fcquiturIo.Thicrry.in  trac.de 
fug.nu.i  i.in  fi.atq;  Soc.in  rcg.206.in  verb.  fuga,  poli 
accufat.in  ^.limit.  verfitem  intclligc,  nili  carcer. 
Septimo  limita,vt  ccncluf.locum  libi  non  vedicqt 
16  in  co,t  qui  iniuftc,&  indebite  in  carccicinclulusclh 
na  cius  a carccrib.  fuga cnminisconfcllioncnon  ar- 
guirvt  ad  liancrcplur.i  adducit  Marf  in  d.^.diiigca 
tcr.lubnu.5y. veri. nam  hocn6crcdo.&  ind./.attiii- 
g.x.nip37-vvr  ite  intclligc, placuit,  & Pandi  de  Put.  • 
111  co.trad.find.in/.carccrc.qucm  fequutilunt  Rip. 
in  d.l.admonedi.nu.  171.&  Mcnoc.  de  arb.  lud.  cauf 
cal'.30i.n.i4.lib.2.cent.4.atq;  Bocr.ind.dcc.21 5.  nu. 
50.vcrf.Sc  illud  vlt.immopotcllillcctiam  in  foroed 
jyfcictixtcarecresenadcre.ctiam  liinde  cullodi  detri- 
mentum aliquodcontingat.quinctli mortem  vitare 
aliter  nequiret,  ciiltode.s  impune,  Se  tutointcrliccrc 
pofl'ct,ita  multoiuaudoritatib.firmauit  Did.Couar. 
lib.  1 .variar.rclo.c.i.nu.  i iBocr.vbilup.Gram.in  c6 
lil.5 i.nu. 5.St  6.atqjNcuiz.inconl.6i.nu.37.  , 

iS  Odauo  limita, qnqui.sfugerei  tex  priuatis  carccri 
bus,no  aut  ex  publicis,  vt  tradidit  Roin.in  d.I.  admo- 
nendi, nu.  70.  vbienain  CatoSachusnu.sd.  Se  Paul. 
Ghirlan.ind.riad.de  rclaxar.carc.tir.de  fuga,  fubnit. 
i6.ScBocr.ind.dcdl'2/j.  nu.13.  & 5J.  verf  nec  pari- 
ter texr.  qui  omnes pcrmouentut  audoritatcGulicl. 

^ de  Cun.in  l.luccuititur.vbi Bal.lf ex quib.cau.  maio- 
1 9 Nono  limitatur,  vt  fugiens fiulfu  cullodis  non  ha- 
beatur proc6fcllb,ita  tenuit  Guhcl.dcCun.in  l.quo- 
tics-C.dc  exad.tnb.hb.  10. Se  Bald.in  1.  ad  coinmcn- 
taricnlcm.co.tit.vtcosrefert,&  IcquiturPaul.  Ghirl. 
in  eodem  nuper  allato  loco.n.  it.  idem  voluit  Boer, 
in  r*pe  rclatadccil.i  I J.nu.i  8.  vcrliSc  idcin  li  cultos. 
it3fcnfit,Sc  lac.de  Bcluif.mprad.iud.inaimi.tit.  de 
quxfi.  num.108. 

io  Dccimb  limitanda  cftconclufio,t  quando  poft  fu 
gam  denuo  fuerit  captus,  Se  in  carcerem  dcmiliis  li- 
cet inuims.prior  enim  fuga  non  fatis  cft,vt  de  eo  fup- 
plicium  luinatur,Sc  condciiincmr.fi  ita  attclianti  ere 
dimns  laf  m d.l.admonendi.in  icd.lirb  nu.90.vcrf.j. 
limita,audontate  B.ir.pcmiotusiradoccntisml.ra- 
ptoresin  prin.C.dc  cpilc.  St  clcr. 

V ndcunjo  velim  lmutcs,vt  vera  Iit  cocl.in  eo, 
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21  qui  fugiar  6 carccrc.f  in  qu5  coniedus  fuit  ad  cufto< 
diam  pro  crimine  hxrclis.iscnim  neqipro  couido, 
neq:  procofciTb  obid  d.inandus  ell , nihil  enim  c6c 
het  hsiclls  eu  fuga, vel  ettVadione  carceris:iu  li  cfFra 
dqrcai:ccris,pconfello  haberet , reconciliandus,  Se 
ablblueiidus eflet , St  petere  veniam  afuingcrcturdc 
hxrcli, quam  nunquam  fuitconfclliis.  PraiumSduin 
igiturcltcarccristxdio,  aut  metu  fallbrum  tcfiiutn  , 
aut  ob  Ixuitiain  toifncntorum  aufugillc.quam  quod 
errore  intcllcdns  id  fecerit  hsc  iuimanior  luit  fen- 
rentia  loanms  a Royas  in  trad.  de  h.xrcr.  par.a.aflcr. 
1 5. n.  18  5. que  refert  vna  eu  alij.sFran.Pcgna  in  lUiol. 
in  dircd.inquilit.Nico.Ey  mcrici  part.  3 .lcho.47.  qu  5 
fueriropinio  Zanch. in  trad.de  hsrcc.c.io.nnm.4.Sc 
Se  f-ain  pcg.ibid.vcr.frcgit  carccr.qui  contr.»  leniere. 

22  Contrariam  tnf  huic Icntcntiamfuntfequuti  loa. 
Anan.inc.cxcommunicanuisil  2.nu.3.dcheret.  Zi- 
chi.incod.trad.de  hxret.  c.ic.nu.4.Scibid.Cainpeg. 
quomm  opinio,vt  id  quod setiolibcrc proferam  >ad 
veritatem  propius  accedere  videtur.  Quid  emm  huc 
impellere  potefi.vt  fugam  artipiatrnam  isfugi^SiVcl 
in  culpa  elt,vcl  extra  culpa , quod  li  culpc  Iit  atfinis  * 
St  probatum  lic  crimen, quis  inficias  ire  audebit, huc 
pro  confeflb  non  efle  iudicandumfprsfcrtim  eu  prq- 
icr  fugam  adiit  fi.igitiu , St  ipliusdelidi  probatio.  At 
ii  crimen  nondu  lirprobatum,St  timeat  pofle  proba- 
ri,debet  itidem  proconuidoccnleri.ciim  crimiiiolb 
prsiuppolito  niilliusrei , prstetquam  Isfs  confucn* 
tis  indicium  efle  pocelt  * 

Sed  li  fugitiuusd  crimine  hxrclisalicnu  rerciuiaty 
veru  lufpicctur  ex  falforu  tefliu  luppolirionc  fcclus 
in  cum  polfc probari  pioptcrcaqiic.vt  iniu(bs,5t  libi 
indebitas  fubtcrfiigiar  penas  in  fugam  le  dedent , di> 
fpiccre  nequeo  fi  fallitatc  efle  deteda  dixcri  iniis,quo 
isfctucri  polfir.nc  ob  admilsu  cnmen  aufiigilfeiudi- 
cet.Mia  in  plentia  penx  timor  ceflat,  eu  nullus  vuq  ex 
fallis  ^b.irionibus  reus  peragat  immo<pampUn<efl, 
intcJicsiplo.smdc.x  grauircranim.aduator.  A:  lifal- 
fiiuMionaum  Iit  nudata  hincq,- reformidet  reus  licet 
1 innocc.s,atroccsfiibirc  pocn.\S;qifliulmodiddinqnc- 
tib.fblSt  inflignnec  iccirco  ex  fuga  impune  fclaturu 
'putei:  na  fiagamusdclidu  efle  ,pbatu ; nec  de  proba^ 
tionu  faifitarc,ncq;  de  rei  imiocctia  aliumix  cGflara 
sCptcusfugiSdoiodeicriorccadii  c6tlirionc,Eicmi.n 
fi  vere  Chriflians  religionis  vcfligijs  infiflit,  vt  ip(c 
fcpliflercccnfctflicctcx  aliquo  lacrofands  inquili-: 
tionis  priuato  carccre  effugiat  inter  Cbriflianorum 
'oras  morari  cogitur : alioqui,  fi  ad  hsreticoru  regio- 
ucsrranfmcaritibiq:  coflitcrit^toiplb  hcreticus  con- 
uincitur;  nec  vili  dubium  eft,quin  aufugerit  depraua 
ta-confeientis  tcflimonio  conuidus. 

• Qu^inetiamintcrcatholicospofl  fugam  comora- 
tiopiuni  fpe  penas  dclid  i. probati  euadSdi  procnldm 
biofnifiratura  efl : nanr  vbiq;  loporum  facrolanda 
p6t officio  capi  .nec ab  vnocarccrcfiiga  .ibalijsca-, 
tholicoiu  ciuitatib.  liue  locis  tutum  reddere  potefl  ; 
Vt  lancitu  efl  in  ConcilioTholofano-  c.8.  & tradidit 
G6dilal.de  Villadicg.in  trac.de  hcr.q.i  i.nu.T-Qiiod 
fi  contingat, vrcapiatur.iam  firmis  pmanentib.  lidi- 
di  probationibus,dcber haberi ,pcomiido  cunanui 
fugiendo, vel  pofl  fuga  ia  Iit  conuidus.  lic  edam  ,di4 
cendum  crit.li  non  poflit  haberi  dcpctlbna  ,cu  pr.\,\ 
tcrfugamexprobatislitconuidus.  ,r 

lam  vero  altera  ex  parte,  fi  dixerimusdelidu  no» 
probatu, Se  rcu  innocccc  efle , fcd  in  fuga  fc  coiceilie» 
fiucob  tefliu  falfitatein  , vel  tormentorum  vim , aut 
obalia  ifliufmodi , vanam  ccrtceire  hac  fnfpidone, 
& vani  timoris  nullam  excufationS  rubelle  mdemu» 
adc6,vt  isalia  peccato  latebra  (ibi  qusrerc  poilit:  ns 
fi  innoces,Sc  nihil  cocta  eum  fit  ,pbaru,cur  fugit  r cur 
rdigioli  iudicispsctia  phorrefeit^  cjflionu  ne  timore^ 
Scdqdciincndu,vndenihilmalilblcr.pucnire?cu  iu 
hoc  lacro^do  inqUtioaUof^o  ox  bono, Se  ^uo,i 

magiuq; 
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magaaqjcureligiofa  charitatc  folearngi.cui  mtinc 
li,  q prxfunt  in  id  vnu  inc»bunr,&cnixcdant  opera 

’ jicialus  anime  ppctuopcic.ir, non  aut,vt  in  hac  vrta 
caducu>&  fragile  corpus  murtis  lUppiicio  afficiatur. 

Videtis itaq,' huic  hauclisinfimulato,  & fugienti 
o&icrjininisoccultandi  vias  intcrclufas  cfTci  vt  quo* 
ctinq,'cafuafugcrit,fiuefit  innoccs.aut  in  culpa,  vel 
corra  illG  fit  probatu  delicluni,fiue  no  probatu  Icin- 
per  fit  dicendus  de  h^efi  pp  fugam  conuidus,tcu,  ve 
vidimus  in  hoc  crimine  in  fuga , quis  fc  dare  no  pof- 
(it,nifi  ex  mala  cofeictia , & cius  intelledu  depraua- 
to^non  vcrOjVtcxcaquid  comodi  confcquaf,ncfpei 
quidC  cmolumcti)quinimOi  nihil  peius  ei  cotingere 
p5t>q  fi  aufugiar,  nam  ctfi  huic  deterrimo  vitio  con  ■ 
iundusenet  delidu  contta  iplum  probatu  Icmp 
fifcclcriseu  p^niteat.pia  mater  Ecclefiahuncbeni- 
gnc^remiofolct  excipere, peccatiq;  venia  ab  ea  cole 
quit,vrfancicu  videmus  inc.ad  abol^dadeher.ctl  Ih 
. Qiiam  impunitati  libi  polliceri  no  poliunt  in  car- 

I cerib.  inclufi  ob  fcelcra,  q Chrifiiana  religionem  no 
attingutiVthomicidx  furcs.St  idgenusalij.fuga  ani 
pictes-ijenim  quis  patrati  fccleris cos  pigeat,  non  id* 
circojmpunoabcut , vtreai  magi  fler  vius  nosdocet 
q quide,(i'fiiga  confnlcrc  libi  lludear,  exciilationc  di 
gni  funr  ea  potillimum  de  ea,  qa  It  ex  aliquo  loco  fn 
^maiiisjUocisalicriusdnijtutifunt.  Vnaufugicdo 
jncolume  vitadegunt.qd  non  contingete  in  carccri- 
busconicdopto  hacteli  paulo  ante  demonfh-a  tu  cll. 

. Nec  vUa  ex  parte  hanc  fnlain  labefadare  potclf, 
qd  ad  alteram  opinionem  corroborandu  Royas',  Se 
Pcgna^inlodit^lupcriiisallatisin  mediu  prufcrut:Fii> 
ga  fcilicct  nil  lubcre  cocciiin  barcfi,&  potius  prxfu 
mendum  cllecarccristxdio,  aut  metu  fillbril  telini» 
fiueoblxuitiain  tormentorum  aufugi  Ile,  q q»  errore 
ihtclIeAjusidfcecrir.  Etenim  fi  id  verum  circt,  illud 
incommodu  fcquat  ncccfle  elf  ,q>idem  fiidiccndu 
de  carccre  inclulb  pro  homicidio, vel  furto,5c  ex  eat 
ccieaufugictc.  quid  em  Se  rn  hoc  cafu  fuga  eu  horni 
cidio , aut  fintocoe  het  ? V ndc  et  credere  pofliimus 
huc  quoq;carccrisnedio»  aut  timore  falloru  tcfiium 
fiticproprcrfaruifiam  tormentorum  aufugiirc,qiuin 
quoddelidum  patrarit;5c  tamen  id  non  oblta.nc, 
contranu  verius clf  nam  vtfnpra diximus, & fitent 
ipliSymancIms,  Royas,  & Pegna,accxrcri  cotianc 
opinionis  a ileclx,  inhuiulmodi  deliciis  prophanis 
fligam  arripi5tes  habent  pro couuictis.  Eade  igit  ac 
validiori  rauonc  lic  dicendu  erit  m aufugiente  pro  ' 
crimine  harrclisciim  in  hoc  crimine  non  liat  proba  • 
tiones  magisangutlandx,qnam  in  exteris,  quinimo 
fauorc  religionis  magis  ainpliandx. 

••  Artamcn,qui  priori  voluerit  adhatracJlijTx , illam 
declarate  5c  fablirnuare  poterit,  vt  tm  vera  fit  in  eo, 
qui  carcui traditusetf  dd  eullodiam  qui.fugit  anccq 
damnaretur  de  hxrctica  prauitato;  Secus  aut  elfet  in 

aj  iam  damnatQ,.t&.carccrfad  poenitcntiatradito;  na 
hunc  ita  fugientem  eo  iplb  hxtetteu  denuo  cenicri» 
ciqibcm  audientiam  deneganda  j ac  vclut  rdapium 
rclinqucndu  forecurix  fcculad  intrepido  allcnicrc 
Archid.Io.And.Ancha.Dom.«aIij;mc.  vteomifii. . 
de  hxrct-lib.(5.&  lo.  Aiun.  in  e.  cxcdicauimus.il  z.n. 
^.dc lucrat.MicoJ. Arclatan.  intradl» de  hxrct. notab.  - 
6.Zanchin.intra<i.dehxrct.c.io.nu.i4,Franc.Squil 
lacenfistrad.de fid.c.athol.c.2.7.nu.;.in  fi. Fcl.ind.c. . 
cxcdicauinnis.ii  z.verf.not.q»  volens  rcdire.&  Cam- 
pcg.apudZatichin.d.c  io.vcrf.dctrul‘us in  carcerem. 

24  Quxfcatcntia  tunc  demum  vera  cft,  tqhfiisyen- 

tes  nullam  legitimam  cxcufationcin  proibaudints 
tunc.n.vclutiinp?nitcntcshcrcficicondcmnari.poC:- 
funt,9xex  Eymcrici  efle  mente  dixit  idcFranciliPc- , 
gna  inSchol.adcundcm.in  3.par.ditcd.i(iquifiMa. 
q.97.Schol.i44.quam&  ratione  confirmat.  i - 

25  Conttaiia  tamentfolam  veriotein  & benigniori 
aibiaatus  cRidiPegiia  ibide,  iugicmcs.Eccarcerib. 


pdido  mdiihp^nitEtcsquide  efle  pfumfdos , yt  nul- 
lo indrclapfosicx  Simace  opinione  caihol.inlht.iir.-  * 
1 6.nu.i s.q  duab.ee  corroborat ta rionib-camq;  cxpli» 
car,5t  declarat,  &' in  ea  demu  permanet  que  videro, 
26  Duodecimo  limiiarc  poteris  in  mulicrc,tqfxcunqi 
aufugicntcdc  caicerc  ea  cuitadx  libidinis, nam  tunc 
talis  mulier  non  hf  pro  confcfla.vr  probat  contex.in 
S.ncceilanu.inauth.vtnUlli  lud.  liceat.ibi,NuIl3.n. 
muliere  ^pecunia  fifcali»  (iucpriuaia  ea,  aut  crimi- 
nali quolibet  moautin  carcerem  mitti  coccdiimis, 
aut d viris cullodiri:  vt  non  pcrhmoi  occafionesin- 
ucniantur circa  caflitate  iniuriarx ; ita  rener  B.il.m  I. 

1 .nu.  1 i.C.de  cdil.adio.qucm  fcqiiitur  Pau  Ghirl  i n 
eod.trad.de  rclax.carccr.t  it.de  fuga  in  carc.nu.  i7.vt 
etiam  cum  refert  Bocr.ind.decif.iiy.nu.i8. 

Decimotemblimitabisconclu.  non  habere locu, 
^7 1 nili  fuga  correpta  fit  cum  cbfpirationc  prius  fada 
in  carccrib.cu  Ibcijs,  na  hoc  modo  habetur  pro  con- 
feflb, alias  nonjvt  aperte relpondit  Bal.in  d.conf.  f 2. 
nu.  1 . voj.  3 .Ivbi  ita  dicit  debere  intcliigi  tcx.  in  d.  l.in 
eos.ff.de  ciilh)d.rcor.  ficq'iielcntircinquitGulicl.  de 
Ciin  in  1.  fuccurritur,  tf.  exquib.  cau.maio.  aflcrittfi 
ibidem  Bal.  in  boccalii  hunc  puniri  arbitrio  iudicis, 
cuius  Icntcnrixadhpct  Pau.Ghirl. in  cod.tit.de  fug. 
incarccr.nu.i  j.vcrl'  fecundo  limitatur. 
aS  Dccimoquartb  limitatur  in  eo,  t qui  fiigiranimo 
reucrtSdi.iSc  deinde  fpontcrcucrlusfiicrit.qa  ille  no 
hr  pro  confeifo, nec  incidit  in  poenas,  de  quibus  in  d. 
l.in cos.vtin  l.delcrtorem.§.i.&ibi^o.lf.dcrc  mili. 

& in  l.quis  lit  fugitiuus.  in  prin.  & in  §.'a  pud  Labeo- 
nc.&  ibi  Bar.tf.de  xdil.  cdid.  fie  dilucide  feniit  Pau. 
GhirI  in  co.rclato  loco,imin.7.&  t4-dc qua  re  latius 
nosfupti  in  6.1imit.{primx  conclufionisdc  fuga. 

CO^NCLFSIO  DCCCXXI, 

AIIGVMENTVM, 

Fuga  officialis  quam  probationem  contra 
jpfum  faciat, & quando.  . 

S V M M A R l V M. 

I Fuga  officialis  contra  ipjHsn fimiplcn.%  facit  probationem. 

1 Fugiens  offictalss  tempore  fui  fiadicatm  furia , peculatus, 
ixtorffintiperfolumiuramentum  aduerfsss  spfum pro 
* ' bantur . 

J Fugies  o0icialis ex  bacfssgaffitfuffieUuStvt  torqueri pojjit 

. 4 Bugsens  officialis  duta  efi  snjusiscatu , propter  buiufinodi 
fugam  habetur  pro  confeffo. 

5 Fugsensofficsalss,exhacfttgiisnasefiatssresiseffi(itur.  » 

6 Fuga  officsalispojl  adeninffiratiotstm  et  lempusjsndicatus 
y,  .(  abfolutum , nuliam ps  afumptionem  ntc  probatiojsem 

^ in  ipfube^acit. 

;7  Fugiens  cjlficealrspropter.Tyrannum,  qui ipji erat  impedi 
. . meato,  quo  smnus  tuiiiiiam  admsnsjlraret , maiejlatis 
reuiTsoncJjicitur.  'i  j . ■ > 

8 Fugalseeucatramagifiratum  fugienttmfemiplend fscH 

prQbatsontnl,quando^trsttpus.boceffie^o.dtes,fu7it. 

9 Fuga  coenrfi  *nggijlratspfugsestt'ernjhsssplen'e  non probat, 

i ■ . (Wn*4iocs*m  a-^uojiugtt,dedaiiuse/l  iam  inuitus. 

10  Fuga  nb  nocet  officsaUsfugieatifuijudicir feueri pfentia, 

* r U t contra  ipfiim  fcmiplcni 

i - -facere probatione  colligunt  Icribe 

tes  ex  Accut.in  l.admonedi.liiper  verb.  exado  iuro, 
ihi)  yel  periuga  rci.ff.dciurciur.idtn  dilucidius  ape- 
ruit  ideAccuTiI  l.in  bon^fidci.fup  verb. decidi  opor 
tfl-ibh^cr  fuga,C.dcrcb.credit.&  lurciur.  Accurdo* 
ilrsnacopwibauitBar.in  l.lcgc  Cornelia,  lilb  nu.  i .ff. 
adSyllau.idevf  lenlifrcOldrinconr.6y.fub  n.?.hoc 
c5  cofirmaueee  repetStes  111  d.I.  admoncdi,prxlciii  m 
laf  in  lcft.it.  8fl.&  i»  rcpct.n.  1 77*vbi  ce  Fran.  Cur.nit. 
16 1 .id  quoc]i  tradidit  Pau.Gbiri.in  tra  ftat.Uc  relaxa. 
carc.tit.de  fuguncarc.nu.j.vafqug  qmde  Coclufio. 

Condu- 


iofephi 

CCclufionfhancprJmb  fic  velim  amplics.tvrcb 
vfq  vcraHt^vtli  illeaufugiatrpc  findicarust  fiirra, 
pccuiarus,&  cxtorfionc'  p lolum  iurametum  aducr- 
fusiprum  probcnnmqu^  auoqui  p refles  plene  debe- 
rent ptobari.fi  fng»  fe  no  dedifler:  vt  cgreg!c  norauit 
AnginS.nccciniatcm  cx  gl.ibidupcrvcib.oflddinirf 
in  aiuh.vni.d. finequoquoruftTag.fi.  quem  rcfert.fic 
Tequtrur  laf.in  d.l.a  Jmonedi.Uib  nu.t77.fk  fenfit  > Sc 
Rom.ibid.r.u.yS-  vbi  I0.C0ral.nu.85.in  ri.atq;  Fran. 
Cuti.fub  nu.  16 1 .verf.  quininioglof.  fing. 

ji  Secudo  loco  coLl.ampliabis,t  \ t othculis  p hmoi 
fuga.i.  eolurpcciucrcdviac.vt  rormctisfiibiici  pofiitt 
fi  credimus  Ang.in  d.if. oportet  in  auth.vt  ludic.  fine 
quoquoruffrag.fi.icficlarinl.admon^i.rubn.177» 
circ.N.dc  ibi.Fran.Citr.poitnu.i6i.verfiquinim6,vbi 
Sr  R ip-n.  1 73  que  refert  filan.in  crac.de  indjc.in  verb. 
fuaa.nu.  zSS.  verf.  fuga  officialis,  fp  placuit 61  Parif. 
cie  Puiin  trac.  de  fvndic.  verb.au  iudex  vel  ofticialis. 
pofi  ou.5.vcrf  adeo  quod,  qui  promouenturad  hoc 
fentienducxcontexin  S.fup  oc.inamhdecollat. 

4 Tertio  amplia4'*f  adeo  vera  fir  concl.vt  officialis 
fi.2  csdu  cfiinlyndicatu  ,pphtii6i  fug2  habeatur 
confdlb.6c  cduiClo-vtoptiMie  docuit  Bar.in  i.  couli* 
lianos.perillu  tcx.CdeancfTor.quiqua.  vcadUencre 
]al'\  bi  Uip.de  )bid.Rip.n.i7?.illa  lex  loquatur  in  eo, 
q jpfum  officui£lubtraxir,n6iniprooftkial<fugidic 
rpc  (ui  (indicatus»vni  tn  cu  B.tr.lcnibx  feribetes  ple 
riq;  in d l admonSdi.vt  Rom.ri.7i.vcrf.4.addddu  Io. 
CoraI'nii.85.Laf.dcOria.n.5^.Fran.Cur.n.i6t.Cac- 
cialup.n.8s.CatoSachus.n.57-ctIac.Pctalc  Ptolom. 
nu.S  f .hoc  iddallcnierc  BUc.m  d.trac.de  indic  co.n. 
38S.Gu1d.de  Suzar.in  tra^.  dc  mdic  & totru.lub  nu. 
95.lac.de  Bcluif.in  pradUud.de  criminofrcmiirn.;. 
Hipp-Marl.i  prac.cnm.S.dibgctcr.n  4S.PansdcPut. 
in  trac.de  find.in  ptin.in  verb-  an  fi  officialisaufugir. 
Amod.de  Caftel.in  eo.  erae,  dc  find.pofinu.co6.vcr. 
de  rcccptans.de  Hipp-BonacofTin  luis  commu.  opin. 
ciim.in  vcrb.fuga  ra.  vcil.de  primo  fi  officialis. 

5 Pnmoioconucconci.limiubisttvr  nOypccdat»qn 
otfici-iijs  fugit  nondu  admmifiracionc  finuarnd  tunc 
fiiga  nulla  probatione»  vel  prxlumptioncm  induciti 
qiioad  ea  qux  contra  ipsu opponunt  extra  fugi»  fcd 
tm.q  gerit  magiftra  tfi,maicfiatis  reus  efficitur  pp  dc* 
hdum  qdindcfcrddoofficifidrcomittcrc.cxii.i.in 
auth.dcadmin.ciuit.ira  tradidere  ferib.  in  d.l.  admo* 
ntdi.vt  Roin.n.71  qu5 ibidem  refert  Uffubnu.  177. 
Fra.Cur.pofi  nu.i6i.ver.capio^pius  Cacoalup.nu. 
f S.Io.Coraf.nu.  86.  Lanfr.dcOrian.nu.5  j.CacoSa* 
chus.nu.57.vcr.fcd  c6ciuditc.d(lac.  Pctr^le  Prolem. 
nu.8  i.id5aflcruit  Parirde  Put-in  co.m^.de  findi,  in 
vcrb.anfiofficialisaufugir.tit.dcfugaofficia.in  prin. 
ic  in  vcrb.probatio  dc  fmdicaru.vcrfic.tn  aducnc.  5c 
A mod-in  eo.trac.de  findic.no.  1 06. verf.  item  tenetur 
officiaiis.arq;  Hipp.BonacofTin  fuiscdmQ.^.crim. 
in  verb  fugiens  ofhcial  is.  ve  plenius  id  in  mpcrioh 
concluf.examinauimui  in  vit.  limiiaribne  ad  conci. 

6 Idcquoq;critdiccnduin,fiaufugiartpoft  finitum 
otficimn,&  tcmpusfindicatus>qa  tunc  fuga  nec  prv- 
iuinptionc  nec  fufpiciond  inducitevt  fupra  relati  feri* 
bentes  tradidere  In  d.L  admonendi.  Se  Soarcz  in  fuis 

* commu.opin.in  vcrb.fugicns.ibiq{  ait  hanc  efie*  c&- 
munem  opinioncmiarg  l-Gracchus-C  dc  adulter. 

Superiorem  limitationi  fubiimitabis.VTlocn  non 

7 habeanfqn  magifiramsin  fugifedcdiffo.vcl dlfcef* 
liflct  pp  T yra  nnum»qui  ipfi  erat  impcdiincmo»  quo- 
minus iufiina  adininifiraretnam  tunc  6t  n6dum  ad- 
minifirationismunereabfoiuto  maiefians  reus  non 
cfficttur,omncsq,  pae.iascuirat»  &quodampliusefi 
integrum  falaniun  debet  habere, iuxta  Icmcntiam 
Balm  in  1. 1 .^.d  mus.ff.de  var.dt  extraord.  cognit.  qui 
fcqnimrAmod.inco.rrad.defindic.nu.  io6.infi. 

8 Eande  limitationi  iubliimtabis,t6c  concIuAlccla- 
rabis»vt  demu  magifiratus  fuga  fcmiplcne  ^pbet  con- 
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tramagifiratum.qn  Inrra  fipus,intraquoddcbetfia* 
re  ad  findieatu,  hoc  efi,  intra  quinquaginta  dierum 
fpacium,vt  fanxir  Imp.Zeno.in  1.  i.d-  vt  omnesiudi. 
tim  ciuil.quam  milic.in  fbgl  fe  conikit.vr  habemus 
I Rom.ind.l.admoncndi.nu.7i.A  ibidem  laf.num. 
J77.quibusadhxritfupridedudi  fupra  reiatiaudo* 
res  in  d.l. admonendi. & Paris  dc  Put.  vbi  fupra. 

9 Limitanda  efifecundo  c6cl.tvt  fhga  femipicnam 

non  faciat  probationi  contra  magifiratum  aufugii* 
ti,fi  is  it  inuiius  ad  locfiil  quo  fugit , dedudius  fir,  vt 
coi  I igit  ex  gUn  d.$.neccfTitari.auth.  vt  iud.fine  quo* 
quo  tuffrag.iuda  d.l.vna.  C.  vt  ois  iud.fic  sifit  Rom. 
in  d.l.admonidi.nu.7 1 Sali.in  l.in  bonx  fidei,  coi. 
io.C.dcrcb.crcd.6c  iureiur.quosfcquit  iaf.  in  d.l.ad> 
monidi.in  lcd.nu.po.  verf.  i.limitaet  in  rcpct.o.  177. 
in  fi.quod  placuit, d Cun.ibidcm,rubconum.i6i.& 
L.ifr.dc  Oria.nu.54.atq;  Cato  Sachus.nu.57.lac.Pct. 
dc  Ptolem.n.8 1 .ciufdi  fuere  fnl*  Marf.in  prac.crim. 
S.diligctcr.nu.45.Frl.Bruncl.in  trad.de  ind.ic  tortu. 
q.^i.par.nu.ii.6c  ParisdePut.ind.trad.  dcfindic.in 
vcrb.an  fi  officialis  aufugiar.iniub.de  fugaoffic.in 
prin.&inverb.probarioinrindicatu.veT.Ludo.auri. 

xo  Temo  limitat,  t vt  vera  n6  fit  in  adminifiracione 
declinitc  fcucri  mdicis  prxsitil,  vel  magifiratus  fin* 
dicatotes  fibi  fufpcdoSfic  iter  arriperet  ad  fuperiorct 
illi.n.fjga  tunc  non  noceret : ita  hac  cautione  magi- 
firami  aufugiiti  confuluit  Paris  de  Put.  in  eo.trac.  de 
findic.in  d.vcrb.an  ludexquiTcquitur  Paul-Ghirl.in 
tnd.derelaz.carc.tit.deftigaincarc.nu.ii.cum  fcq. 

e 0 C L i O DCCCXX/l. 

ARGVMENTVM. 

Fuga  famuli  quam  probationem  adueifus 
ipfum  faciaCjSc  quo  pado. 

SyMMARIJrM, 

I Puga  famuU^robatmamiflasadominOtObiBo  fsfuuUi 

friftfubtra/iatji  prius  dfitt  d*  rtbsss fstratiSiPt  nu.  x. 

i l^)sj^Jttson9proMdit^JixHrtfi(tturidJi^ptodsJpO‘ 

Jaio  fssndaiur. 

4 V*U£isatlpamnuBui f^inmpotafi^tystonfirtt&uddf 

ls£ium  jfutfe  (ommtjum . 

5 PugafoUfamuUnonfanteontraipfmmpUttsmfrob^ 

Uonm^  ftd  quondam  pr^fssu^iontm. 

6 puga  famuli  intriminaUp(ttu9n  fVt  famulus  ipfi 

qutatur.Contr.nu.y. 

S puga  famuiitVt  contra  ipfum  faciat  indicistm  ad  tortu- 
ramtqua  concurrrrt  debeant . 

9 Judicis  arbhrtoreUfsqsfStur , anex  fuga  famulus  fit  tor- 

qtundus . 

10  Puga  famuli  admerfus  ipfssm  facitprafiimpUomm,qtta- 

Soagitur  cimlster. 

II  Pam^icx  fuga  non  potefi condemnari » 

1 2  Ex  prafmmptionsbut  mmo  coscdtmsusndus  cfi. 

1 ) indicia  certa, ir  indubitata  requsnp$tur,vt  quis  cUdem- 
netur, quando  agiteif  crimsttakttr . 

Indicia  certa  requsrktur  etiam  in  deliBii  occmUit,vt  quh 
eondemnetur. 

tj  indicia  debent  e fevioUnta^iamcumcin^beT  editur, vt 
- pcrueniripf^tadcondemHatioemn, 

1 6 Famulus  exJuga^qH  non  wafitmatur  rts  domini  auefiat 
furatum  fi^e^nuHudtcUraturmoddifimmUccMgcfiu. 

i 

illum  famulfi  fuilTe  fubtradas  tradit  Accurf. 
in  $.fi  vero  Stquidi  iurent.fup  verb.fadu.in  auth.de 
exhib.ceis.ita  afreruerc  repetetes  in  l.admon£di.ffide 
inrciur.vt  laf.n.  i70.Ftl.^r.n.  171  .Cato  Sacchus  nu. 
6o.lac.Pet .de  Ptolem.n.8  5. idS  decidit  Boa.  in  dcciC 
21  e.no.  29.  hoc  Ct  feriptum  reliquere  Blanc.  in  rrad* 
i1xa.uc.c1f1doiadicM4xu.x79.6c  auax.4x  j Alarfi.  ia 

psai. 


Deprobationib.  Conci  DCCCXXIII. 


^x.crim.S.diligfter.na  47.  BofTin  ma.crim.tit.de 
indic&  confidet,  ante  tottu.na.  Jj.  &fcq.  vctiialiud 
ita£tdiiit  Afiiinc.i.invcrb.in  gl.i.nu.is.tit.dcpa 

* ceiuram.rinn.vbide*cominnni  renteniia  tcfiaiur 

* * commonctn  QiKXjucdicitSoarez.  m verb.  fug.  nu. 
/76-ad  idem  rcipondit  Narr-in  c6r>407-pro  deicnlio 
nc  Antonii  nu-i^ferepertorum  conf. 

» Dcclarabisprimoconclu.tvrpnushociprum  de 
bearconftare,  9rcsfiierintamiir*»&  fic  aliqdfiirro 

J fixerit  iubtra^u ; na  dilponiiof  nd  procedit  niH  veti 
ficetur  id«fiiperquo  dilpofirio^ndarur,  tcftc  Accur. 
inl.mancipia.rupervcdb.aduocandd.  C.dcfcr.rugit. 
cuius  do^rinlnot.Pau.Caft.fic  Sal. ibi. arq}Bufinl. 
dmu5.ff.de  tef^a.mihi.  & in  1. 1.§.&  parui.  ff.qd  vi,  aut 

4 clam. prxfcrtimtcunullus delici  culpam  fufiincre 
queat,  nifi  confiet  illud  delidhim  fuinccommiflum. 
Li.S.itS  illud.de  ibi  Bar.ff.adSylla.exl.t.Cubi  cauf. 
fifc.vbi  Bar.in  I.vlt.circa  prin.f^.de  quzfiio.qucm  fc- 
quirur  Nar.in  co.conf.4‘>7,nu.  t- 

5 peclaratfccundoitvtfolafiiga famuli  plcnSno 
faciat  probationem , ftd  tantummodoquandi  pr*- 
fumption(:ita  fenfit  Fran.  Cur.  in  d-1  admonedi.nu. 
171  .quem  rcquiturNaf.ineoconf407.nu.  1 z. 

^ peciaraturtcmo.vt(blatfiig<tramu!ip  uisfirin 
iudiciOiYbidecapitisagacdifcrimine»  vtqft  habcaf 
Snipfum  italcnfit  Dy.inI.dium  Adri.vcr.fic&diuus 

Pius.ff.dccuft.reo.pconrcx.inl.t.Scxhisff.adSyll. 
cQ  quoconucnieperquanda  nmtlitudlncm  Bar.  ini. 
vlr.ff.  ^ in  lir.iuran.  quem referr , & fcquifur  BolTia 
tit.de  indic.de  confiderat  ante  rom1.m1j4.in  fi. 

7 Contrarii fnlam  tprobamrlac.dcBclu.inS  five* 
ro  et  in  auth  de  exhib-  reis  au^oritarc  com  ex.  p>no* 
tus  in  l.i.fF.dcquxfi.dcinl.militcs.C.eo.vbi  requiru* 
turtorturd  argumenta , fiuc  indicia  in  multitudinis 
numerotqux  oTa  refert  Io  And.  inaddir.  ad  Spcc.  in 
5.fpds.ycrl.violcnraautpfum. tir.de  pfum.  vbi  tenet 

.'‘hic  opinione  eflede  iure  * vcriorC, licet  fccuda  de  c6 
fiiciudine  feruct,  ^ ex  vnico  indicio pueniat  ad  tor* 
inSra.meandcdefceSdercrnIam  Blic.inrrad.  dcin- 
dic.tit.cx  jpcef.de  tefi.mdic.nu.4a1 . Bru.in  co.trac.de 
jndic.Q. 1. 1 par.nu.  t.dc  Franc.Cafbn.in  traft.malcfi. 
defuga.C4.n.2z.  vbi  ait,  ex  famuli  ftiga  oriri  indiciu 

8 ad  torrur.i,f qn  haccconcurrfir.f diiin  habui fled. bo- 
na,de  icruum  vcrifimiliccraufctTcpofuiirc.iteqidhs 
Iit  bonxfidei  ,de  econtra  fcriius  fit  aliquanrulum  fu 
fpedus>alitcr non efle procedendum  adtoriuraair, 
quiafcpc  contingit  famulos  fiigcrc  propteriimord 
domini  fiuc  aliam  fimilem  caufam , de  dominos  ix 
pe  mcnfin folcrecontra feruos . Vnde  reliquumefi, 
vtex  qualitate  pn^fonanim  debear  arbirran  iudex, 

p flltriecnequcfiionib.fubiktendusfamulusiiuxta  id, 
quod  docuit  Bal. in  l.i.in  prine  C.locat.  quem  fcqui* 
tur  idem  Brun.inco.nupcr  relato  loco. 

10  Quarrococl.  declarabis,  de  intediges,  f vt  vera  fit, 
qn  agit  ciuilitende  eflet pbatu  lUu  eundd  efic  famu 
Iu, de  fuifiefamuIumeorpcquoaufugir,vtdixir  BoT 
fiusinco.tit.deindi.de  confid.antcromi.nu.  j4-in  fi. 

11  <^uim6  velimdcclates.t<p  liccrppfbga  pofiit  tor 

3 ucri  famulus, no  tn  ex  ea  cond^nanduslit  ni  vt  nid 
iximus , cfi  fuga  folum  faciat  quanda  pfiimptionc, 
ii  ex  prcrumprionib.tncmocondSnanduscfi,vtrndic 
Vipia.in  l.abfcntcm.  ff.de  p^ni.s.  Sed  ncede  fufpicio- 
nibuSfinquit  1.  C. debere  aliquc  dinari  diuusTraia- 
nus  Aufidio  Scuerorcfcripfir.  fatius.n.  efie  impunita 
relinqui  facinusnoccntis,q  innocentS  damnari,  idc 
fanxere  Imp.Grat.Valet.de  Tcodo.in  J.vlt.  Cdcpb. 
1 i Nec  iniuria  profero  id  confiitutu  cfi.  nam  f vbn  ea 
pitaiiter  agitur  nemo  condenari  p6c  > nifi  ex  indiciis 
certiStde  indubitatis, VI  tradidit  lo.  Andr.  in  addit.ad 
Spc.tit.dCjpb.S.vidcndurcfiat.rubnu.i9.verf  i).fup 
vctbfciantvbi  cxcmplisindu^is  declarat, q fint  da 
ra,de1dubiiata  indicia  ,qd  placuic,dc  Bal.  in  Imilitcs. 
Du.5.vci.antoc.C.dc  q&id(  alfciir  lino.jn  i.  vlt.fif.de 


hxr.infti.atq;Ro.inl.cxcipiunf.nu.?.i*cr.Miotff.ad 
Sylde  Abb.inc  tertio  loco.nu. S. ver.de dchis.de ,pb. 
14  Qjodpoltrcmolocorraditu  velim  .tvtct^ccdat 
in  ddidts  occulis?  vt  fenfit  Bal.  in  I.  qiiicunq?  n.z?. 
ver.S.no.Cdcfcr.ftvri.  vbi  hiscdccprjsverOistoquiC 
^irccrctisdcliifiis,traelatib.&cofil|s  pp  pbationis . 
ditficultntS  pcnicnicad  iortnr.i,deqnq;ad«:ondSna- 
tion^rfi  (iint  ita  certa, q^  vix  denegare  iiuHci.it, l.inili 
lcs.S.oportet.C.dc  q.  p Dyn.i  n l.  z.ff.  de  cxaifa.auo. 
ij  illud  d ampliabis. t vt  locu  liabcat.ficnmcciuili 
ter  agat  quts.n. non  rcquir.int  cetra,  de  indubit.iraun 
violenta  dcbSccirc  indicia , vt  pueniri  poflir  ad  con- 
dcmnationcm.cx  c.liicns.dc  piumpde  c-conllitauis. 
ii  1 -de  tcftib.  vt  refert  Abb.i  n eu  ffcrtc.nu.  d in  fi  n.dc 
^prxfump.qucm  fcquiTur  Natt.in  dconr.407.nu.  1 j. 

16  Poflcmhocinlocotndnullas  limitationes  ad  c6 
cluf.  apponere,  vt  fdliccr  lo-u  no  habeat  qh  aufugit 
ante  accuIationc?fccus  fi  poft  .*  nec  itidc  pioccdat.cu 
famulusfugitliiusl'po;itcreacrrusfit?ncq?pamcr  lo- 
cu fibi  vendiccr  cum  fruitia  ludicis, fiuc dui impul- 
fiis.in  fugam  fcprori^iit;ncc  prxfiimatur  p.irircrpp 
fugam  res  domini  amifias  (ubrraxilTc,  cfi  adfupeno- 
rem  i'c  conrulit  ncc  ex  fuga  furti  culpa  in  cum  confe 
ratur,cumiufia  aliqua  dccaufa  aufugi  file . Poifcni 
inquam  ficconclufnollramreftringcrc,  feJifia  con 
fulto  prxtcrcoan)  hxc  mulraquc  alia  huiufinodi 
iatiusin  pruna  fugx  concluldcdarata  fint. 

CO^CL^S/O  DCCCXXIII, 

ARGVMENTVM. 
FugTfurpicio  debitoris,  vtisin  carcerem 
pofli:  conijei , an  creditoris  iuramento 
proHemr:  qMatqj  a creditore  ftne  probaa 
da, vt  debitor  capi  poflic. 

S VMM  A RII^m. 

t fufptti»  debitorn  non  probitar  iu  ramento  ereJito^ 

riSyVt  tUtpOjfit  eareeri  taaoapari  ^fed  debet  aliter  fum- 
Matim  projari. 

2 J uramentum folum  non  fufficitad  id probandum, quod^t 

nerat  ma^^numprajudictttm . 

3 Capfnrapei^ute  ma^mpraiudieq,^  maior  quam  eaptu 

n urum. 

4 Fuj^a  fufpkiodebitorit  JatitefJ^vt  probetur  iuramento 

creditoris.  ' 

s / uramentofolo  non probanf eajqua  in  .whno  eonjiflunt. 
d F u^fajpiciontm  debitoris  prodars,ij  non  probari  cudi  • 
toris  turamento^quo pailo  intelh^.itur. 

7 Cuditor  debet probau  caufas  propttrquas  fuumdebitO’ 

umde  fujTj  fu^^urn  babe.it. 

8 Qua  requirantur, yt  credttor debitoum  fuum  defuga  fu- 

jpeiluinpqfftt  aUej^au,remiJUue. 

9 PMj^afuJpicionii  deuttorited  debetfuperuenirepojieonjla 

tum  debitu  vt  per  iudiee  detur  familia  ad  eum  eapien- 
dum jftcutjs  ilia  eaufafubtrat  tepore  contraili  debiti. 

20  Purafulpicio,  &Jie>nerferit  ante  debitum  contraSJii . tn 
Jiad  notitiam  cuditorts  nonperuenerit,mfipofl  contra 
dium  debitum fulcit  ad  obtinendam  captura probare 

nunc  euditorem  intellexi f e debitoris fijpicionem. 

1 1 Fugafutpksonn  cattfa  quod  de  nouo  ad  notitiam  cudito 
riiperuenerstpereiuiiuramentumprobatur.  ^ 
llFugafuJpicionemcreditoret  ftpe  contradis  debiti fcine- 
ruidebitum  autem  ortum  habuerit  ex  delidlo^  velquajt 
ex  eontradlu, poteji  debitorem  tamen  cuditor  capere. 

1 3 FtiSffu^icwnem  debitoris  cuditor  pojleont  radium 

fciutritf  popi  buiufmodi  fuentiam  diu  tacuerit  ante- 
quam  petierst,vt  eapeutur  debitor, Jiot praiudteat. 
li^Cudttorem  diutaeutjlt  pqft  feientiata  fuipiaomt  fmga 
debitons  tudteis  arbitrio  relinquitur. 

J J Creditor  debiti  plene probau  debet, anttq  periurm  fUge 
fujpmonem  dtbitoriifnipCi^tprobau.Contrar.aM.  io. 

ipT"/*». 
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17  Tempttf  aliquando  n9 patitur  pUne  dtliberandi  conJiUH, 
Captura  dsbtt  iuRificari  an^tqua  dtbitor  eapiatur , adto 

vt  non  vaUat  iulhfieatio  polita  faHa, 

\^Caufj  fujpicionumfu^u  Jtbttorii debtnt  pofl  capturam 
plttti probarifOUojut  nuUa fient  captura. 

10  Fu^aprafentisdebitorit  fujpicio  prc^bitis  pottjlperiu- 
ramentum  probari. 

21  Fuj^a  praftntit  fitjpido  Jimptr  labor  at  adtetrfut  mulio- 
ntSyviaUrti  fiipen  Jiarioi  ijjortnfet. 

iz  %S^ora  vbi  eji  periculum  allatura  recedimut  d rt^uUs  iu- 
periculum  pqffit  euitari. 

Pu^a  fulpichne  debitor  laborans  etiam  dkbusferiatit  po 
te  fi  capi  'T{atio  buius  rei  nu.  zq. 

2j  Pu^a  JufpeBut  debitar  etiam  ab  incompetenti  iudiee  pii 
eapt.  Contrarium  nu.i6.Conctliatio,remiffiue,nu.i’?.  ^ 

18  Fuqa  fuJfiicione  laborantem  clericum  debitorem  lateut 

fint  metu  excommunicationis  eapere  pote  fi. 

2p  Puga  fuifieilum  debitorem  eniitor propria  audoritate 
capere  potefl. 

$0  Creditor  agens  contra  debitorem  de  fiega  fundum  vti 
baredem , debet  prius  pro^areqfiebitortm^tbartdem^ 
qua  iuret  apud  tudteem  iilu JPn  de  fuga  eftefuf pedum. 

3 1 JdaTedemaliquemeJJeprobatudiffciUeflfi3’cur. 

Creditor  agens  vii  bares  contra  debitonm  defuga  fufpt- 
dum  debet  prius  probartje  bandem. 

i 3 debitoris probabiUi fujpicio,  ji per  iuramentu pof 

Jtt  probari,tameniurans  non  debet  ex Jeipfi  iurarttfed 
iuatct  deferente f alioqm  nullum  ejfet  iuramentum , ^ 
nibilprobaret. 

^4  Fuga  debitoris  fufpicio  quopado pqfift proharurtmiffiue. 
Creditor  quopado  debitorem fuum  fuga  fufpicione  labo^ 
rantem  ante  iudtcem proponere ^ ^allegare  debeat. 

^(iCreditor  an  futcumbattfi  nt  fts  petitione,  vel  narratione 
fujpicionii  fugp  debitoris  vnum  exrequijitu  allegan 
prftermr/erit. 

I 'pi  1 Q';j»  fufpicio  debitoris  t ad 'hoc  vf  creditori 
IT  detur  facultas  illum  in  carcerg  detrude 

di,  non  prohaturiuro  ipHuscredironsM  reddeberaii' 
ter  fum  maiim  probariiita  refpondit  Bal.in  conf.zS  5. 
quu  non  opus.nu.  j.vcrf.fic  quarto  dico.vol.  i .&  in  1. 
apcniirmii.nu.9  uerf.&  fi  vero  volo,  vbi  St  Ang-C.de 
iudi.Ac  id<^  Bal.in  l.fciendum.  poli  im.z.vcr.3quS’ 
ritgl.ff.qui  farifd.cog.perconrcx.ini.  fi  crcditorcs.in 
vcrb.doccrc.ff.dcpriu-crcd.vbi  Ang.  pulchre  loquit. 
idem  quoq;  Bal.in  l.credicorla  i.j>ollmed.if.(iccrr. 
pct-qucici^uit  Alcx.inl.r.nu.i2Mff.foiu.mat.&  inl.fi 
t.'deiuGbr.^vIt.nu.i3.fr.quifarifd.cog.quosfcqu>rur 
Iaf.ind.l.apcrtiirimi  n.22.  verf.vndeinrcrty  vbi  dicit 

* illam  videri  * communem  opi.  Odeiudi.  ifiisetad- 
hxretFran.Cur.in  rrad.defequc(l.nu.42.vcr.S.prin* 
opalitcrquzroideallcrut  Ang.  Pau.Call.&  Imo.in 
l.quibona,$.deitlo.fF.dedam.;infc^.ide  Ang.  inl.fi 
ab  aibitro.vbi  laf.nu.  ?.  fi.qui  fatifd.cog.  ad  ide  rndic 
Nat.inconf.4?o.inc2caprurz.nu.H.dc  Alcx.incof 
eo.Confidcraris  hi$,nu.7.voI.  t.atqi  Pahf  in  cof.  loi. 
ciratioconrraTitium.in  prin.vol.j.dt  inconf.99.iflc 

• laFran.nu.jt.vbitcfiatdcc6i*opi.co.vol.3.idcfia 

* "communitcrcflc  rcccpmin dicit  Dcc.inconf.75. 
pro  tcnui.col.a.  in  prin.  vcrf  & licet.  9 placuit  5c  lo. 
Bapt.Caccialup  in  trad.de  debit.  furped.  m 6.quzil. 
in  prin.nu.  1 iS.ide  confitmauit  Grat.  in  cof.  1 3 8.nu.4. 

• vol.  a.*  communem  St  cfle  fcribcntjumfniam  dixit 
Ant.Trcmut.inaddir.ad  prax.Bonacnrf.in  rit.de  rc* 
ciif.  num.5.intcr“c6csquoq5  hancrerulitfencenuas 
Hippol.J^nacolTinfuisc6mun.  opin.crim.in  verb. 
fuge  fufpicio  ex  noui  Ifunis  feriptortb.  id  quoq;  tradi' 
cnrClarifs.laco.Menodcarbit.iudi.  c^ul.S7.nu.^. 
Conctuf.nrx  ranoefimain  folQ  iufm  non  fuflicit.ad 

i id  probandum,  generat  magnum  prariudiciiiin,  vt 
'coiligiturcx  l.in  bonx  fidci.C.dcrcb.crcd.&  iurciur. 

& l.jdmonedi.fr.eo.(ir.  Sc  St  infummarfisdebet  fieri 
plciia^batio,idcfttcftib.5cmfiiumCus;  vtl.i.Si.fica 
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S ff.dcvcnr.in poin mitten.fcd  captura  pcr/bnzfeft 
tn.igni  pneiudicij,  3c  maior  quim  captura  rerfi.amh. 
&omnimodo.C.nc  fil.pro  patre,  ergonon  poteftfic 
ri  cx  folo  lacramenro.ad  quod  fpeflar  c.lcgi  tima.de 
appclMib.6.  vcaliain  hancfcmcniiamaddudtBal. 
ind.confi.aSj.nu.a.voi.i. 

4 Incontrariam  dcfccndcrefniamt  multi aliifupe 
rionbus  audoritate  fi  non  pares, cerre  n6  inferiores: 
iurm  fcilicct  fatis  elfe , vt  fugae  fufpicioqucat  proba* 
ri:cx  bis  vnusefl  Pau.  Cafi.ind.coHfi.vlr  fub  num.7. 

vcrf.cxhisrcquiturrcfp9nfio.vol.!.liom.ind.l.i.nu. 
4).fi*fol.ma[r.  vbiciufdcm  fcntCDtiz  refert  gl.  in  d.l. 
apcrTiffimi.fupcrvcrb.rccufarc.  vcrfpotcft  etiam  di» 
ci.C  dc  iudic.  atque  Ang.  inl  nemo  carcerem.  C de 
exad.  rribut  lib.io.  idem  voluit  Roma,  confulcndo 
in  conl.i  xo.nii.  in  conf  14 1 .fpedabiles  domini, 

in  prin.  quod  placujt  etiam  Saly.  in  d.  1.  fi  ab  arbitro, 
nu.g.ff.qui  fatifd.  cog.  vbi  can^m  opinionem  non- 
nullis confirmat  laf.rarionibus,camq;  probat, id  prx 
tcrea  audonraicfua  corroborauirimol.  ind.1. 2.  in 
prin.flF.fol.matr.Arcr.inl.Impcratorcs.5.vlr.fFdcap- 
pcI.Alcx.inconf  19.  vifoproccflTucapturx.nu.  2.lib. 
i.Sc  P.irif.  in  d.conf99.nu.3  z.vcrf.nam  confiderato. 
lib.  {.vbiinquit*fagxfufpicioncm,&fufpicioniscau 

* fas  fecundum  ' c6cm  cdclufion^poircperiurm  pro 

5 bari-nidanlTimuell,catquzconfifiritinanimofo» 
lo  iufo  probari, vc  multis  c5probac  Rom.  in  cof  j 98. 
vt  clarior,  nu.5.  5c  ad  idem  fcxccntos  allegat  Mand. 
ibid.in  addit.ad  eunde  littera  E.fuper  vcrb.probari. 

6 Sed  ni  fallor,;ita  potcrut  conciliari  f hi  diflentien- 
tes  feribemes,  occiurm  futficiat  ad  obtinendam  c5- 
miinonccapturzrveruad  probandjfulpicionc  pofi 
captura, folum  iurm  non  cfi, fatis,  fcd  alis requirun c 
probationc3;ita  priorprocedetfnia.  fic^ue  mihi  loq 
videntur  fuprardati  Icribemcs.vt  Alex  ind.l.fi  fide 
iuflbr.S  vlc.nu.i  t . cum fcq.  in d.l.'2.num.22. Sc  in  d. 
conf  i9.nu.2.atquelaf in  d i.fi  abaibtrro  nu.9.  dc  cs 
tai  fupra  deduci, ne fingillatim  Omnia  repetam. 

Pofterior  vero  locu  habebit  opinio , vt  iudex  pof- 
fit, fi  velit  fide  facere  iuFocredicoris,  dc  fibi  iufiu  fue- 
rit vifum;fcd  finolit,.vtqa  a^or  fit  perfona  vilis,  vel 
no  fide  digna, vel  ^a  agat  dc  modico,  tucpoteiirdc 
negare  captura,  nifi  prefies  fiat  fiimmaria  fides  dc  fu 
fpicione.iuxtafnTam  Ang.ind.l.q  bona.$.quidam* 
nu.pcrillu  rex.  ff.dedam.inf.idq^volutilb  Alc  ind. 
1.2.n.22.fF.fo!.mat.  dixit  Rip.ibid.n.  y7.de  in  fi.quS  fc  * 
quit  Mcnoc.ind.caf87.nu.d.vbi  nu.x.apcrri  refellit 
feribdtes  huic  poficriori  fiitx  adharreres , iuro  fcilicct 
creditoris  probari  debitoris  fugz  fufpicioncm. 

Eandem  concl.primo  loco  ampnabis,  vt  nedu  fa> 

7 cramentunon  fitfatis:  fcdimocrcdirortdcbeat jpro 
barc  caufas , pp  quas  debitorem  fuum  dc  fiiga  ful^> 
^u  habeat:  vt  in  ^ocuratore  fufpedo  dixit  Accur.in 
1.  irS  fi  fufpcdus.ff.de  procur.ita  tradidit  Cafi.  in  cof. 
vit.nu.8.vol.  1 .qud  fcqui  t Caccial.  in  eo.trad.  dc  de* 
bic.fulpec.  q.d.nu.i.  dc  d.verf.  quartocfi  aduertendu, 

8 vbi  tria  f dicit  * cOiter  requiri , quatuor  vero  i credi- 
tore probida  enumerat  Rom.  in  cdf.  ;ao.  hzc  ifioru, 
nu.;.(cx  rcccict  laf.in  d l.li  ab  arbitro,  nu. ).  adc6  vt 
nifi  illa  ola  fex  copuiatiue  intcrucniant , captura  ni- 
hil valeat, dc  ecarccrib.debirorficexim£dus,vcibid« 
ait  laf  idd  docuit  Bar.in  l.ait  precor, $.fi  debi  tord,nu. 
5.fi.quz  tn  frau.crcdit.  ficcautucfidcdNac.inconfi, 
646.conrrahcrc  cupiens,  nu.4*  ciufdc  fuit  fnlz  Parif. 
in  d.conf  99.nu.  1 S.cum  mul.fcq.col.  3.  idqac  voluit 
Soc.fcn.ipconf.99.circa  primani,num.?.vol.3.dc  in 
conf.iij. quoniam incaula,nu.a.  vol.j.idcm  fenfit 
Bal.in  coni);  1 8.  Ifia  captura,  nu.5.  V0I.4.  fic  tradidit 
dc  Ang.in  l.nemocarccrd.  C.dccxad.  tribur.  lib.  10. 
atque  Anto.de  But.in  cvlt.dcfcr.de  A^indec.i70« 
habuimus  in  fado.nu.i. 

Intclligcsconcl.vna  cu  prima  ampliatione,  vt  vc- 

9 la  fic,  t fi  poficoatia^u debitu  ooua  caiufiiutuocts 

• tui;« 
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gj»rupenicnenti- na  runc  creditori  (>eriudicC  danda 
erit  familia  ad  dcbitort  in  carccrC  dcnudcndum:  i ta 
SlQ[C.ii}d.l.n  abarbitio»nu.!S.tf.quilatird>cog;.adc6  vr 
filttemunicipali  fimplicitcr  iit  cautu,^  debitor  lu- 
fpc^  luscapi  po(Tit]dcbeatinicll>gi>q^(iiipiciode  no 
uoflipcrucncTit>ad  hoc  vtpallluc  interpretet  & re- 
pangat ffccundu  dilpoUtiong  mns  c6L<i,  iprta  noc.  m 
J.fi  ferui  vcftri,C-  de  noxa.&  in  l.vlr.  §.tn'  coputatio- 
oe>C.de  itu  dclib.vt  refen  Soc.  \ bi  Cup.  pu.  1 r . Secus 
vero  n illa  cafuberat  cpccontradti  debiti,  vt  Ui  cre- 
ditores,ff.de  priuil^.crcd.  & d.I.quibona,  ^.dc  illo» 
^.dedam.inft.&i.nisa  quo.rtvtm  polOcgaf.vtdo- 
coiiqgrcgieliar.  ind  l.aitpixtor.^  fukbitoic.nu.T* 
If.  ^in  frau.  crcd.Na  frea  lufpicionis  lubiiUebat  ipc 
C6cradi  debiti,  £c  creditor  ea  feiebat , qua  no  oblUic 
c5iraxit,rtbi  imputet)  eu  videa  t pcrlbna  debitoris  ta  • 
)cni)qualis  cP  approbare;vt  itt  d idis  mrib.  p.i  tcr,Sc  m 
fu^Kioncquatt(icctar,non  pollet  Ic  fundate,  i. pen. 
ff.de  iur.dot.  ira  icriptum  reliquit  Cacciaiup.  m cod. 
tra^dcdebir.rurped.q.  d.pnn.nu.?* 

declaratio  tibi  amplianda  cfl^qiti/iaufpicio 

10  huiufmodi  fcmcxfcrii  anicdcbitu  coiuraclu  > th  li 
ad  notitia  creditoris  no  pe[ucncrit,mli  ix>U  conua- 
Au  debicuifiiflicitad  obtinendi  captura  ^^barcnunc 
creditori  inrcllexiflc  dcbitoiis  lulpicioneiicaniihi 
audior  eilidi  Caccial.  in  codi  iiupcraUatoloco,nu. 
j.pcr  illud  fimilc,9  hf  mc.pa(lor.tUs, de  cxccpc.de  m 

c. pfentiumKic  telliban  6.vcct  notari  dicii  in  l.ita  de- 
enu.Cdcprocur.dcin  l.a.C.deconlur.ciuld.lit.  dem 
l.Pom  ponius.^. ratiffdc  procur.  inquib-^licitcociu* 
di  paria  eflciquidvcl  denouocmcr:;ere,vcl  denouo 
adnotitiSpcrueni(rc,idci'c(Uireait  tiar.in  l.vlt.nu.a. 
C.de  fpof  c6  aliis  ab  eo  relatis  vlrra  cuiiic  dixit  Bart. 
in  I.qlirum, ff.de  pign.dt  fo-iuunt  fenb.  indl.i.rt.fol. 
matr.quibus addendus c(l  Ang.in  d. i. fi  creditores. tf. 
de  phuil.crcdit.  v e cos  lequi t t^ranc.  Cure,  in  d ttad. 
defequcft.q.9.nu.44-  atque  ur.ind.l.fi  arbitro,  nu.5. 
ina.hmit.5caliosr.cf'cnPanrmd.c6l*y9-nu.26.1i.i. 
vni  et  cum  iOisfenllt  Mcnoc.  in  cOrCaf.87.nu.  17. 

11  Iflud  autemquod  denouo  ^diiotuUt creditoris 
peruencrir  per  eius  creditoris  iuramoiiconi  pedabit, 
vt  eradit  Socr  ind.l.  ab  arbitra  nu.  1 8.  quem  icquitur 
Par1f1nd.confp9.nu.z7. 

Prcrerca  eandem  tucelligcntiam  fecundo  amplia- 

S > biS)  t vt  it  fi  rpe  conrradi  debiti  creditor  ibfptciond 
Don  ignoraucrifodebitum  agtortum  Ivbuenr  ex  de- 
libo» vclquali  ex  concradut  non  prohibeat  facultas 
creditoritdc  debitore carccri mancipandum  curer, nd 
nme  non  cft  in  culp;i  creditoricuiusconlcnfu  no  fuit 
contrarii»  vtl.i.ff.ficert  pet.^c  perBar.inl.fi  is  qui. 
ff.cdrood.  noQ  enim,  perfbnl  cius  contrahendo  pro- 
bauicku  pcxrcreii|$volUi>tatc5:conrciUuin  jHc  in> 
cidcritinobligarionc.  Vnde  ceflantccau  (a,  propter 
quam  prohibetur, ce ffat  prohibitio.  l.adirc.Si.  quam- 
tus.ffdciur.patr.  itagraujfcrrcfponditPaul.  Cailr  in 

d. conf  7).aliis47i.  quod  efl  vlrunum  nu.6.  vcrf.tcr- 
tiorcquiritur.voi.i.quod  perpetuo  menti  cfTc  tenen- 
dum dixit  ide  Caccial.in  eocraft.de  dcbu.fufpeft.q. 
dmL^.verf  tertio  ell  aduaicndnm. 

Superiorcshas  ampliationes  ad  declaratione  con 
cIunoniS)&  pcimzampltatioms  ad  conduf.  limita- 

ii  bisttvt  non  proccdanCiqn  poff  conrrnftum  creditoc 
feiuerit debitorem  ante  cocraftum  fuiBc  (iilpcftum» 
de  baiufmodf^fcientiam  diu  tacuerit , anteq  petierit, 
vtcaperenir  debitor;vcancruuAi^.ind.i.Uabarbi- 
fro.S-vlLvbi &Soc.nu.7.id£rcnfitCaccialu.  vbt  liip. 
no.4.cfi  feq.de  Fran.Cur.in  d.  er  aftaic  fcqff.q.7-  n.4u 
vct^^.9  poftcalamitaccm  perinde  quali  pcrilU  ta- 
dtvmiucem  videatur  pcrfbnam.ru4>efti  debitoris 
approbaflc,uc  ibidem  dicuntSocdc  Caccialup. 

J4  QuopaftonGtGttnte|Iig?ndumcredicocerafpoft 
fcienti^diuucuiilei  id  iudicis  ari>iirio  erit  rclinqud- 
Ac(W.iadJLgciedi£otcs.rupcr  vcib.poft 


mulmm.ff.de  priuilcrcdiro.pcrcontcx.inl.i.infi-fft 
deiur.dclib.  cuiusdoclrinam  * coitcrcllc.ipprobiti 
dixit  idem  Soc.  in  d l.  (i  ab  arbitro,  nu.  8.  c.uidcm  fc* 
qumus cUCacciaJup.vbi  fu pra.num.4  in  fi  cxploU 
A/.onis  fentcima,quilcmicbaiid  pcrquinquenniu 
debere accipj,argu.l.i-§.quod diei ucft  If.  defepora. 
vt  refen  gi  jn  d.l.fl  creditores,  atque  Soc.  de  Caccia 
lup.  inluisrdaiis. 

1 5 Secun Jo  loco  conclu.  ipf.im  ampliabis  ,f  vt  non 
fotum  creditor dcbitorisliilpteioncinfiig,v  per  mrm 
non  poffit  probare, fcd  fit.vt  dcbiiuni  plene  iit  ab  eo 
de  creditore  probandum,  vrper  inflfin,vcl  icllcs;  ve 
in  hanc  rcfpondii  fenrentinm  Nat.mconf.450.  nu. 

7 vcrf.pnmo  quia  oponcr.  cum  mulns  icq.  5c  nu.z6, 
vcrf.de  .iducrtcndum  dl  .idem  piob.niir  Ang. in  d.l. 
fi  ab  arbitro,  tf.  qui  fatifda  cog.in.de  in  d.l. fi  ccdiro- 
KSipcnUumtcxt.  hocque (equitur  imol. referendo 
Ang.in  d.1.2.  in  priu.d.lol.mair.liccfiJ  per  excellen- 
tes viros,  qui  Icquuti  lime  Ang.  ahter  vctiuuc  huius 
articuli  in  punfto  iuns  non  inquiiiia  , Ic  vidiflc  con- 
fulium.tradidit  idem  Caccialup.  m eo  fvpiiis  enato 
locomi.  ii.qiin  lutspati.busiolcrc  ob^miari ibide 
alVait.licconluluitdi:  Dce.ind.conf.75.col.i.vcrl,6. 
dcParifd.conf.pp.nu.  S.hb.f.uaalleruitdc  Bal.in  tra 
fta.dccarccr.nu.8.dc  in  l.conlciuaneum.  nu.24.vtrf. 
quarro  vna  eu  Butrigano.  C quomod.  5c  quand.  md. 
vbiaii  debuum  ddKrccflcliqutduin.idcminquitiii 
conf  ;i8.sfla  captura. nu.  5.  V0I.4. 

t6  Cornu  hoc  ex  profdlb  f rcfppndir  Pau.Cafi.ind. 
coni,  vl t.  nu. 7.  hb.  1 . ubi  ajt  non  efle  ncccllt  probare 
fufpicior.cm  plene,  fcd  lcmipkiic,ut  per  ibluiufm, 
de  ua cotum  mundum  ieruarc dixit,  naincumdida 
probatio  qu.afi  nullum  atTcrat  prxiudiciu  capto  lup 
debuo  pnncipali  ,quia  data  cautione  de  Aando  iuri 
relaxatur,  dt  nifiaftorpollca  ordinarie  agendo  ,pbct 
debitum  ,dc  faciat  illum  coodenari,  nullum  danum 
patietur, ergo  folo  lurt»,  de  lic  iciniplen^  poterit  pro- 
bari per  ea, q .idliocibt  aiiegar  Cailr.  vbidc  ilia  con- 
firmat ratione , qu:a  li  cxigcictur  probatio  per  refles, 
vel  inlKa, pollet  tugam  arripere, l.argcntanus.S.cufn 
autem. tf^icedend.  Vnde  non  plene  prouidcrctur  q» 

17  pondicedum:  namiempust  non  patitur  plene  ddi- 
l^iandi  eoa  (ilium,!,  i.iii  prin.tf.de  cxerc. 

Veiiim  (atiscoUigcuirtcfoQufio  ad  hcccx  iis,qu5 
iam  diximusinrcconcihatioac  Untennarum  ditfi- 
dentium  circa  principalem  concitiiioncm  , verf  icd 
adduftjsa  Mcnoc.ind.cafC7. 
nu.4.  cum  plur.  Icq.aibi  egregii  hanc  piollcrmi  opi- 
nionem,ruipfiim  videto. 

1$  Tcrtiotibiampiiadadlconcl.  tvfantcquamca- 
piatur debitor , debeat  probari  dciuflifican  capnir.i, 
adeo  ve  non  valeat  iullificario  pofica  fafta-  ira  refpb 
dit  B.i].in  d.coaf.  5 1 s.num. 4.116.4.  vbt  inqnir.qr  cum 
captura  fu  intcrlocuioria , quicqu id  nq fuit  allcg.afu 
ante  capturam, nec  po/l  polfit  allc«ari . quia  captura 
filii  inmriola,  de  iniuriaru  nulla  circonl  rmario,  Icd 
ell infirmadum,q»  (me  ratione  procclfit,!.  fi  cum  nui 
la.  ff.  de  teiudi.  dem.  appcllanti.dcappcl.  cum  aliis 
ibi  per  cum  addudis.vndc  dicere  folebat  Rom.in  d. 
conf  24>  poflnu.5.vcrf.d:  ad  hoc  accedat  9 vbi  an- 
te capturi  nocll  facla  legitima  probatio, n6  fufficit, 
^Tupcrucniar,  quia  ordo  peruertitur , & ipfa  pcnicr-  • 

fiovmar,l.pt61atam.C.dt  fent.&intcrlocomn.iud. 
Rom.fcquunmrFcl.inc.  cumdilefta.col.4.pohnu. 
4.vcrfdc  dicit  Lud.de icfcr.dt  Dee.  1nd.conf7S.col. 
i.vcrfi  de  ideo  cum  illo  calii,  atque  Boer  in  d.  dedf. 
as9.num.2.PariIiin  conf.ioi.nu.7.infi.Iib.5.&  Rip. 
in  rcfpon.i7.iaieorumimpcho.num.35.de  in  S.mhil 
cem  inunc.l. naturaliter. imm. 5 7.tf.dcacquirpo(Tt-(f. 
idcmlcnfitNatia  d.conf  430.nu.z6.  vcrfpollrcino 
non  obfiac. 

19  Iftud  tamen  limitabis,  & intelligcs,  fvt  procedat 
ifl  debuoliquidandoante  captura:  quod  fccus  cil  iq 

fiilpi- 
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fofpiciomim  caun$dilucidandis>ctitn  pcricuJiu  dUn 
mora;nah«  poft  captura  debent  pleni  ptobari  & iu- 
ftificari:  alio  jui  captura  redderer  iniufla , & tanq  fa- 
da  contra  iufrjfii  eflet  rcuocanda ; vtcleganter  dicit 
Ang.ind.I.ncmo  carcerem.  C.decxad.tribu.  lib.io. 
hoc  idc  Icquif  I mol.in  d.l.a.in  gl.fupcr  verb.  fufpe.fF. 
folinatr.gnosrcfcrt&  probat  Dcc.in  d.conf.75.  ver. 
7.aducrtendiiin  cfliarqj  Parif.in  d.conf99.mi.3  j.lib. 
J.&  Caccialup.in  d.rrad.dcdcbit.lurpcd.q.6.nu.io. 
ficcenfit&Alcx.ind.c61ii9-nu.z.Iib.j.Nat.€tind. 
conr.4jo.nu.5-cu  plurib.  l'cq.&  Soc.ind  l.  fi  abarbi- 
tro.nu.io.vcrraducrtct.imen.  ff.qui  fatiid.cogan. 

ao  Hant  conci. limitabisif  vt  locft  non  habeat,  vbi  cf 
fet  probabilis  furpicioprxfcntisfugxinamtunc.pcr 
iuf m probabit  fiiTpicio.nc  fi  hoc cafu  per  tefies  & in 
ftfa  piobanda  eflcti  debitori  interca  facultas  det  au- 
fugiendi:n5  hoc  in  loco  tps  non  patitur  plenius  deli- 
berandi confiliutv  t ait  Vlpi.  in  1.  t.in  prin.  ff.de  cxcr. 
adio.qiix  pt  fuit  mens Cafir.  in  d.  conf  vlt.  nu.7.  lib. 

1 .vt  & ciufdcm  opinioni  ita  intelligir  iCaccialup.  in 
d.loco.nu.ii.ita  (cnlirSc  Affl.inc.i.jin  verb.  ingl.t. 
nu.aa.viqi  ad  nu.iS.tit.de  pace  iuram.firman.ifiisac 
cedit  Soc.in  d.l.fi  ab  arbitro.nu.p.vbi  laf.it  in  eo.nu. 
9.qiios  fcquiturParif.d.confpp.  nu.ja.  li.j.atq,-  Nfat. 
d.conf.4?o.  nu.2i.  limitationis huiuscxcmplum  af- 

21  ferri  poreftinmulionibusif  viatoribus,  fiipendiarijs, 
3c  forcnfib.inciuitatcvcnieniib.cu  mulis  & equis,  q 
fcmpcrdnr  fufpcdi,  eu  qdotidic  (int  in  itinere , deq- 
biisFran.Cur.jnd.rrad.dclcqudf.q.6.nu.jo. 

22  Huius llmitatiddisratiocfi;  nam  vbi  mora  t peri- 
culum cfi  allatura»,  recedimus  4 regulis  imis  edis , vt 
periculum  potrMcuirari.l.  de  pupillo,  S.  liquisritios, 
& ibi  Bar.6c  aliinot  ff.de opcrnou.nunc.cxl.  i.S.vlr. 
ff.dc  fcr.&  c.vlt.Sc ibi gl.de pccn.  & remili;  idem  ob- 
JcniaucrcFulg.&  Caltr.inl.fi  !ongiu$ambo,lnu.j.ff'. 
de  iud. atque  Nat.ind.conf4Jo.nu.5. 

15  Qjod  amplia  primo, fvt probata  perfolum  iurm 
debitoris  fugae  fu(picionc2t  c.ipi  poffitdieb.  feriatis; 
ita  docucrcB.tr.3cBald.in  l.diesieffos.ambonu.i.p 

• gl.ibi-C.dcfcr.cuiusgl.doftrinam  * coininunitcrcl- 
fc  probatam  refpondit  Soc.in  d.conf.99.  nu.6.vol.4. 
eiuide  fuit  fnii  EXdac.Couar.variar.refol.  c.zo.vcrf, 
2o.principalitcr.  nu.  14-lib.  2.  vbi  airde  mente  Albe. 

• in  I.  fi  fcriatis.de  fer.  *c6iterfcruati  iutcr^coes  cria 

■ fnlas  hanc  retulit  Bonacof.  infuisc6mun.opi.crim, 

iti  vab.fugitiuus  poreft  dici  Alcia.inccum  no  ab 

• homine. nu.it. ;dciudi. hanc ‘communem cllc opi- 
nionem fic  tradidit  3c  laf.  in  d.l.  de  pupillo.  §.  fi  quis 
riuosiii.  I .ff.dc  opcr.no.nunc.  & idc  Bal.|in  e. vlt  coi. 
vlt.nu.  1 1 .de  fcr.Rom.in  l.cui  iurifdic.nu.a.vcr.  qui  4 
die  feriata,  vbi  Ale.fub  nu.7.  ver.  pio  hac  adducjr,3c 
Jaf.fub  nu.  1 5 . vcr.i.qiiia,atq;  ibid.Soc.  poft  n.  1 8.  ver. 
& tamen  die  fcriato.ff.de  iunfdajinn.iud, 

24  Cnius  ratio  cft,t  quia  i nfttucraur  debitor  ad  fiiga, 
neceftexpedadus  difcefliisnonrcuerfuti,vt  induit 
Caccialup.in  d.rrac.dedcbi.fufpec.q.8.nu.2.fugiedo 
namq;  quodammodo  fui , imo  rei  debita:  furtu  face- 
ret: vt  l .aitpixtor.S.  fi  debitore,  fp.  quae  in  &au.  credi, 
ita  ait  Bal.in  d.c.vlr.nu.n  .in  fi.dcfcrijs. 

25  Secundo  limitatione  noftra  ampliabls,fvt  depre- 
hendi quoq;  pofijt  d non  iudicc , ita  rhdit  Ancha.  in 
conf.  I ?.].  aiids  i<;2.in  auxilium  veritatis  ,qu£  fequit 
Rnma.jn  conf.141.vnum  cft,  in  fi.  cuius  opinionem 
dixit  •*  comuniorc  Mandof.  in  addi.ad  eundS  ibid. 
fub  nu.i.in  litcra  A.cum  his  fcnfir  Alex,  in  cof.  105. 
ponderatis  his.iiU.7.1ib.6.Socin  conr.144.  confidera 
ta,nu.5-vcr.bcnc  facit  li.i.  Roin.ind.I.dc  pupille.l). 
fi qsnuos.nu.4.ver.an  captis, vbi  lafnu.i.veriiad  pr? 
dieda  facit,3(  in  d.l. cui  iuriidi&io.nuin.i.vcrfpiftc- 
tCMtquc  ibidem  Soc.nu.zS.vcrfi  infido  in  liilpedo 
'defiiga.fic  ibi  laf.nu.i  5.vcrf.iftalii<ronclufionem.& 
plurimis  coi.firmat  rationibus.  0047-  ver.quid  tcnc- 
duin  cum  plut.fcq.fif.  dciurifd.om4udi.  idem  Dec.in 


conf49.pr*ftantimmeDo3oJab  nd.  j.trcr.fcd  em» 
talis  ludaais.  Marf.inl.fi  quis  ne  quaeft.  nii.  I t4-vcrf. 
& primoquoad  pcrfbnam  iudicis.ff’.dcquaftio.&  iri’ 
J.vlt.nu.5  i.yerfifccundolimiraf.  ff.dc  iurif^.am/iud. 
Caflan.inconf.i.col.4.verfadlccundiimpra:(uppo- 
firum.nu.j.&fequiturCaccialup.inco.  rraft. dede* 
bit.fu(pcc.q.4,num.2.cum  feq.  atque  Fran.Curt.incF. 
traft.de  fcq' q.  1 7.nu.62. 

»6  Contra  tnffcnfit Bal.in d.configy.nu.t.Iib.r.fic 

in  d.  conf.  j 1 s.in  prin.lib^-  quem  fcquimr  Nar.  in  d. 
conf.4jo.nu.i8.eiufdem  fuitfentcniiacAlex.in  d.1.2. 
nu.S.ff  de  iurifd.om.iud.  vbi  Dee.  nu.20. 3cidC  Dee.* 
in  d.conf  95  .fub  nu,  i.vcrf.  fcd  breuiter  his  non  obffS 
tib.  eandem  Anch.fnTam  rcfcllitnonnullis  rationi* 
busFr.in. Arct.in  conf.  9s.nu.  2.3. & 4.fic etiam  alias 
cocluliuc  refpondit  Cur.  eo.in  traft.de  leqticft.q.  1 7. 
nu.  62.  ver.  ego  alias  permotusauftoritate  prxeipui 
Bal.in  c.cau^tn  matrimonij.in  fi.de offi.  dcicg.dcci 
dentis  eum,  qui  fciCHtcr  detinendum  curat  verum  de 
bitoremauftoritare  iudicisincopetentis,  ius  fui  cre- 
diti amittere, perCy.in  l.vlt.ff.qd  mct.cau.gl.in  l.ex- 
tat.ff.co.tit'&inl.criminali.C.deiuriia.omn.iu(li. 

27  Ad  reconci  lia  ndas  i ftas  feribenti  u t fnlas.t  ibi  con 
fulendi  erunt  laf  in  d.l.i  .nu.i  i.  verf  concludocrgo» 
vbi  ca:tcri  fcribcn.ff.de  iurifd.om.iud.  3c  Fnri.Cur.in 
d. traft.de  fcqueft.in  ead.  17.  q nu.64.  vbi  id  doft  e ex- 
plicant. & ca-ten  fupra  relati  auftores. 

28  T ertio  cadfi  tibi  amplianda  eff  limitatio,!  vt  mne 
etiam , cnm  de  ftiga  debitoris  fufpicatur , laicus  fine 
jnemexcommumcarionisfugitiuum  clericum  cape 
re  pofllt.teffe  Marf.in  fing.43. debitor  fugitiuus,  in  fi. 
vcrf.&  dixit  fingularircr  lnno.quod  placuit  ftiant 
laf.in  d.I.dc  pupillo.J^.fi  quis  duos.  nu.  z.vcr.imo  for- 
tius.ff.de  nou.oper.  nunc.&ind.l.i.nu.  17.  in  fi.  ff.de 
iurild.omn.iudi. 

29  Qu,art6  ampliabis,  fvt  etia  cjeditorcius  propria 
auftoritate  capcTc  poffit  ipfum  debitorem  fufp^fi 

I de  ftigaiita  tradidit  Rom.  ind.l.a.fub  nu.  i .ver.  & ql 
poflftt.ubi  laf  poff  nu.  1 5.  & 1 S.Soc.nu.  18.  atq;  Alex. 
nu.7.&  Dcc.nu.20.pcrd.l.3itprartor.§,fi  dcbitorS.ff.' 
qux  in  frau.crcd.ft  l.gencrali.  C.dc  dccut.lib.  lo.idc 
RDman.ind.l.dcpupillo.§.fiquisriuos!nii.5.ublIafi 
lubnu.i.idcm  afferuitMarf  in  d.fing.  43.  & refpon- 
dit Nar.in  co.coafi.43o.nu.5  .at  Se  ptomlit  Cacciaiu. 
ind.q.4-nu.io.  > - 

Circd  hdc  eandS  limitadonem'ahimaducrtendii 

^ocftiq^  fi  quis  creditorf  contra  aliquem  debitorem  utt 
hxrcdcm agat, dcbcatpdus probare  debitorem  efie 
ha‘tedcm , quam  iurce  apud  iudicemillQ  fibidc  fiiga 

^1  effcfufpeftu  ,&  proinde  capiaiurjqus  ,pbatio!  in- 
terdum eff  difficilis, vt  aperte  dixit  Vlpia.in  l.i.  ff.dc 
inrcnogat.  aft.  nam  cum  adire  hereditatem  fitfafti, 
faftanon  prxfumuntur,nin  probentur,  per  ea  qus 
not.in  l.fi  cumdotcm.S.tranfgrcdiamut.ff.fol.matr. 
ita  tradidere  Paul.  Caftr.&  Alcx.in  1.  poftulamc,ilIc 
num.4.  hic  num.  y.  ff.  adTrcb.  & darius  adidem  re* 
ipondit  Bal.in  conrj74.quxritutvttum  captura  nu. 
2.1ib4.qucm  fequit  Nat.in  d.conf.43o.nu.io.qucm- 

|2  adm^um  etiam  fi  ipfc  creditorf  agar  ut  heres , de- 
bet probare  fehanredem.vt  idem  dixit  Bal.  ind.conf. 
374.nu.j.lib.4. 

jj  1113  quoqi  limitationem  intclli|es,tqff  etficum 
adeff  fugx  debitoris  probabilis  fufpicio,  illa  poffit  g 
iurm  probari , en  iurans  non  debet  ex  ,fupfo  iurarc, 
Icd  iudicc  deferente , alicraui  tale  iuramentum  nulld 
faceret  fidcm,&  nullius  edet  momenti ; vttcfpondic 
Vlpi-in  1.  j.in  prm.ibi  nam  fi  reus,&  in  §. vlt.ff.de  iu- 
rciur  vbi  Bal.  id  etiam  obfcruauit  Se  idem  Bal.  tradi- 
dit in  hypothcfi  noftra  in  d.confi.J74.nu.5.vol.4. 

Poffem  hoc  in  loco  diutius  immorari  circa  illud 

34quo  pafto.  f.  poffit  probari  f debitoris  ftig*  fufpicio. . 
Veru  cum  viderim  id  enucleate  d doftiClac.  Meno. 
in<ic4C87.p;srcaimfitbnum.i^.fuiffc  expUeatumj 

vUeiius 
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vltcnus  non  progrediar,  Icdoicm  monens  >VMllum 
•deat,eoqu6d  pulcherrnne,jidi(Vindeibi  loquatur 
Non  tamen  finem  huic  materiae  imponam  quam 
illud  in  haere  necenarmm  te  docci.quo  pado  fcili> 

'^5  cet  creditor  tdebitorein  Tuum  ^ga;  lufpiaoac  labo- 
caorS  ameiudicC  proponere, 5e  allegare  debeat,  haec 
iraqi  praxis cfi,vt  acditooliue  eius  procura ror  narra* 
K debeatTiiium,veluti  libi  debere  c£cQ  .tempotcq: 
debiti  conuenti  debitorem , de  quoagirur,  idoneum 
AiifTcA  fblu£do:itaqi  habitu  tunc,  nucrcccnsfuipi- 
ciohiseSm  cognouiflc,  praeterea  infigne  aliqui  cala- 
mitat^eid(comigiflc,aue  decoxi  Uc.iiucpaupcrrimu 
A propterea  ne  fugiat  fe  vehcmcnrcr  liirpican, 
velqd  immobilia  nulla poilidcat , huc  alia  dcca,  vt 
ibbieda  materia  poAuiabiUeq;  paratu  ede  dc  his  lu* 
dici  hdc  facere, 9 facere  potent , vei  per  inflf  m , Gue 
tefles,aut  iurm,vt  euenientes  cafus  ferent  Et  nihilo* 
jninuslurtt  delato  libi  a iudicciurciurandofcdcbi- 
toeS  defugafufpcdu  habere:  quibus  pcradis  mioiu* 
dex  ei  iubac  potentvt  debitorem  capicnJu  curet  ,3c 
CArceri  mancipa  nddvr  docuit  Caccial.in  co.trac.de 
debit.fufpcd.q.<$.nu.24.va.  niodofubdaiuuspraCti- 
cl>quCvideas,cumd(rcoadidarma  luiHc1at.nu.a5. 

3 6 Verumtamen»  & G creditor  in  liia  petitione , t vd 

navatione  vnu  cx  fupcrionb.  rcquiGtisallcgare  pnt- 
termifent , vcluri  cauiain  lurpiciomspolt  cotradam 
obligaritNiem  fuperuemfleivclquidpuni  aliud , non 
came  iccirco  nulla  erit  captura,  dummodo  illud  pof- 
Cit  poG capturam  iUico probare , quaquam poiuiGcc 
iuocx  repellere  partem  illud  11011  cx pi  Kiicntcm , rp  G 
non  repulit, proceini  petitio,  quod  poltea  in  capmrr 
iuGiGcationedircuticdum  clb  vt  idcin  dixit  Cacaa* 
lup.indloco4)U.i5<&  nu.fcq.  vbi  dc  hocdilputat 

C O V C L l O ucccxxir. 

Argvmentvm. 

Tdriofum  quem  efle  cG  diflidlitct  poffitpro» 
bari,  quo  pado  Gt  intelligendum  furiosG 
■M  conieduris , Se  prxfumpctonibus  pro» 
‘bari  : tum  difeuntur neminem  indubio 
furiofamprarfumi : arq;poftrcmo  euplu 
catur  cui  incumbat  pnus  probandi  ali- 
quem elTe  furiofum. 

SVMMARIVM. 

1 yimdirtSikpiiUil 

prokart 

X VmriofumqmtH  tfi»  iXtorntHurit^tF  ft^fumptionibut 
prohatur. 

i Pmriofutiitritwdusndui , quem  faiia  infipitmiem  dt- 
m$fif]rjntfiiettexver^t  prudens  vtdeatur, 

4 Vmrii^uitx figuuqmsertt prufumendusJseafuTiofQ^ 

thum  viro  metetis  Jua  eot/tpots  eonuensamt . 

^ Pmr>cJusseemoprufiuetttmr,fed/jnumetttii,tfqu4idecau 
ittnum.6. 

•j^Perfemeruntiu  Jimper  prdjumituf  ex  queliUte  mentis  Je- 
eunJstm  netur um. 

$ Furiojitmyqsu dixerit ahqutm^d  proburedeket. 
Gontrannm, trinum.  10. 

9 Qms  eontre  netur eietn  prefumptwnem  aUquid  edduest , 
iUnd  probertdehet. 

J t Purorprefumitmrdurert  Jienue  fnerit  probetum  ali- 
quem ejie  furiqfnmi  tmde  qui  dust  tum  meniss  ejie  tom- 
potem,  id  eogttur  preAare . 

) Xudeadens,  quod  efi  stature  rontrerium , vel  prater  netn- 
rem,  t^st  tffeibem  prajumptsoms  tpfms  statura : pra- 
Jerttm  ia  aetsdente  dnraitikjeuem  aptstudsne . 

i}FnrortmeSegens,buncdebtt  probare^eonliehit  iSnm, 
qmmJmr9o/tumdueerit,munquafst  futffe  dementem. 


fua  intentionss  /undamtntnmdtbet probare. 

1 5 rnrors,qm  innititur  ed  infringendum  aiium , illum  ad 

fu^  tempore  edfus,  probare  debet . 

16  7 tripus  praeise  debet  probari,  eum  ejl  fundamentum  tn- 

ientsonis  aJseunss . 

1 7 rurn/us,  qui babeatdilueida  interuaUa prafumitmr gtf- 
Ji§ea{lumeotentpore,quoceffxutt  furor  yVndt  eomagit 
qui  tunc  dicst  furorem  alfutjft  debet  probare  furorem.  > 

1 8 FursoJs,qui  habebant  diiueida  tnteruaUe,  a£ius  vt  fufU- 
neatur,  non folum  debent  probare  dilucida  inuruaUa, 
fed  etiam  probandum  efl  tempore  adlutgtfti  fuijft  fana 
mentssiex  fintenua  Pe*.  Anch. 

t9F>*rio^,qbabebatdtltteidasntcryaBa  ,aihts  vtfvjlinedl,  ' 
nonfatii  efi probare  sUu  ta.que  contraxit  dte  Jue  men- 
Psfutfit  compotem  fed  ettam  debet  probari  lUum  fuijse 
fana  mentis  in  sUopunSiotemporis , quo  contraxit . 

* Fii  rioft  1 rr^  quicflctprobatudifficilienci 
X UIIVJIUUI  necdircdopollc^bari  cx  co 
liquer,qu6d  furor  in  imclIigcnriaconGftatnec  IcnG» 
teG is  percipi  queat, lux.icnrcnr.Dec.  in  conf»44S.  vis 
tota,nu*  I J .verllditHcilc  cft  probarcipermoti  audod  • 
tate  Bal.in  l.furiolnu.  t.  vcr.cG  autem  difIkilCpC.qui 
tcGa.fac.pofTvbi  etiam  Alcx.poG  nu.  j.  verf.  puto  in 
unta  varietate, & iaf.mi.4.vcrli  verum  quia  foror,  fle 
ibi  idcin  Dec.poG  nu.  a*,  verf  quod  quidem  non  vi* 
detur  proccdcre.idcm  ccnluhCatd.Zabar.  inc6f.5d* 
cafus  fuper  quo.col.  i.vcrf  flt  quidem  primo ptarmit* 
tenda  funt.hocprjrrcrca  rcftarum  reliquit  Aret,  in  /. 
prxicica  tcGamenmm,poG  nu.  j.  verG  fecundo  cafu  • 
InG.quib.non  cG  pcrmifp.fac.tciy  m.  idq;  tradiru  cG, 
dum  dc  iurc  icfpondaura  Paris.in  confSS.  vilb  pro- 
ceflu  caufai  vcncnris.  nuni.54.vcrfex  quo  fecundum 
Bal.voKj.Gc  quoq;  decidendo  fcnGi  Boer.  dcciCaj. 
motus  fuit  in  cuna,nu.4  • -verf  focundo  prarfuppono» 
dc  poft  nu.7i.vcrr.  nam  non  cadit  diredi , Gc  voluir» 

& Tibe.Decia.in  conf.  1 a7.poGnu.29.vcri.quod  dif- 
ncile  cft  precare , vol.  3 . ncc  id  pncreiiit  Franc.  Cuct.  ^ 
lun.m  conf. 1 5 i.‘  abitodiligcnti.nu.i.vol.a»ncqi U-  * 
tuitifhid  Auguft.Bero.inconf5t6.nu.2a,vol.  a.qui- 
busadhcGt  Franc.Manrdcconic^.vIt.voUib  2.  tit 
5 .nu.  I6.vcrf  illud  vero  nor.indum  cft . 

I Qiiaproprer  reliquum  eft.fvt  quem  foriofumeGc 

fxconie^biiris » fle  prarlumpuoni^sproculdubio  Gc 
probandum, vti  cx  geftis,  fle  lirmonibus  ftultoru  mo* 
re  picatis, tcftcco.Oec.d.conf.44ix)0. 2.  fle  priusad- 
uertit  hoc  Bart.in  I. mutum. nu.  2.  verf.  qiiarroaditio* 
nefa^a, ff.de acq.haercd.flt  in  fuorraiftufcreft.in  ver- 
bo oppoGta  prudcnri*.nu.94-  hoc  idem  monuit  Ro- 
ma n.in  1 2.mi.  1 S.verf  quomodo  probaur, ff.de  verb. 
oblig.idqucprorulirlal.ind.l.foriofom.nu.4.  ver- ve- 
rum mia,Cqui  tenamfac.pofl^nc  etiam  confulti  rc- 
iponderc  Zabarelinconf  56.col»  t.verf.  cxconieiGu- 
rjsautcm.Barb.inconG59'inmedjuniafferatn.col.4« 
nu.22.voi.2.flc  Paris.inconr87.nu4.bb.}. 

\ Qtfbdflcproccdic,  licertcx^verbispnidcmvidea* 
turmam  fi  fada  inGpiemcfli  ipfuni  oftcndant,crit  ta- 
lisiudicandusivt  habemus  cx  rex»  in  lis  qui.  S>  diuusi 
ff  dc  tutor,  flt  curat,  ouod  fle  comprobant  Zabard.  in 
d.fuo  c^G^fl.coI . 1 .d. vcrf.ex  conic^ris , fle  Arer. in 
S.fbrioG.nu.i.vcrrquatroqubdicanir.lnfo  dc  curat, 
hoc  idflanimaduciTit  Caftr.indJ.furioGim , poftnu, 
i.verf.nam  forc^.C.qui  rcfta»fac.PofTad  idemrc^x>n 
dit  Gram.in  cdf»  1 6.io  canfa  ioqQiGtioais.nu.9.  fle  ob- 
fcmauic  Fnn.Curt.in  traii.  de  ccftib.  conci.  ]7am.7fl. 
cuj  patrocin3tur,quod  habemus  ab  Apoftoload  Ro- 
manos Mimo.  inuifibilia  Dci  perca,  quz  fada  lunt  > 
intcIUUu  confpicitnus , cuius  fcnTuin  ad  hanc  rfl  in- 
duat Barb.in  d.  C6L5  p.poft  nu.ai.vol.2.  fle  idfl  cflfuit 
Fcrrcc  incoof 207.exiac6dcdu^is.nD.i2  vol.a. 
y Verum  iftudimcliigeshabcrelocum,tdumnK>do 
figna  huuifinodiralia  fine  vt  fociorocoucmanc,ncq» 
hominciti  faoat  oieiuis  attingit.’  vt  uucliigum  Pans. 

. in  d. 
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poft  nu-9  & ante  cum  Alcx.ind.conri47. 

num.7.vol.7. 

■ 3 Prior  veto  fentemia  locfi  habebit,  fi  confiabit  f ip 
fum  nunquam  fui(rcdcmcntcni,&  tunc  recie  allegas 
furorem  debebit  cum  probare,  vr  fic  fancitum  cftin 
d.l.nccct^idllos,  C.  dccodictl.&  declarat  Alex,  in 
d.l.furioi'um,pofihu.3.  C’<liii  tdl.fac.polT.atq:  in  his 
* terminis  loquuntur  * feribentes  pro  hac  pollcriori 
opinionei  nobistuperius  citati. 

Vel  alio  padoconcordes effici  poterunt, dicendo 
14  illi, qui  fundae  inteotionC  f fiia  fuper  lurore,  vel  fup 
fana  mente  incumbere  probatione  alterius  illarum 
<)ualitatA,ivt  fi  velim  infringere  aflQ  alicuius, q tunc 
tpis  erae  demens , mihi  incumbironus  probandi  de- 
mentia: vel  li  ha;rcs  inllitutus  petat  ex  tclld  hxrcdita 
temcanq  d fano,&  non  fiiriofo  fado,tunc  incumbet 
iibi  probatio  fanc  mentis, l.ei  qui  dicit, tf.dcproba.& 
ifta  diftingoit  Bocr.d.dccif.z  j.nu.Oy.vcrf.fcd  quis  te- 
\ neatur probarc.idcctccnluitLap.ind.fua allega. 25. 
nu.z.&  rcfpondit  Rui.ind.conf47.nu.io.lib.i.quod 
-prius  pronunciauit  Spe.d.tic.  de  prob.§.  1 .nu.i9.vcrfl 
poncquidam)&cumcotranfit  Arcf.qui  hanc  men- 
tem Spcc.cxponit  in  l.a.  ff.de  tcfta. 

,*5  Quibus  fatis  appofite  fubijcicinns,  fquod  in  hanc 
fmamrcriplitSoc.inconr.4i.infi.vol.i.vtqui  ad  in- 
ihngenduin  adlu  furori  innitatur,  illum  adfuilfeipe 
atdus,probare debeat ; quod  & vcrilfimum  arbitratus 
cllanteaPaul.  Callr.  inl.qui  tdl5.  §.  nec  furiofus,de 
tcltmilit.quem  refert  Alex,  in  1.  furiofum,  pofl  nu.;. 
Oqui  teil.fac.poQ.3(  Rui.in  d.conf  67.au.  t.voI.t.6c 
idem  voluit Zaba.conf;s6.col.i.vcrf.an  ex  didohu 
tus  tcllis, quod  confirmauit  Lanff.de  Oiia.in  d.tracl. 
de  tcflib.i  n vcrb.attende  tamen, nu.  1 49. 

Cui  fiilc  optime  quadrat  illud  peniuigarum  axio- 
jiima  jVtcuiii  fundamentum  t intentionis  alicuius  cfl 
tps,iUuddcbcay)ra:cise  probari  lalioqui  probatio  in 
ualidarcdditur,vt  probat  contex. in  l.non  lblu,§.rci( 
du.vcrf.fed  vt probari, ft.de  opcr.nou.hunc.vbi  Bart 
nu.z.poftglo.ibi  fuper  vcrb.confcrant,&  fcripfit  id6. 
{ Bar.inl.libcUoru,nu.i  1.&  fcqdc  accuf.ac  in  l.dcnu- 
<:iaflc,Zabar.d.conf.56.in  pnn.vcrl.quarfo,  & multu 
adpropoIitu.6cfcquiturSoc.lcn.d.conf.42.nu.p.vcr. 
tunc  fuccedir,  lib.  i.  huius  er  rei  meminit  CoepoJ.  in 
conf  criminali.  Magnifice  & gencrofe  Pnctor.col. 
mihi  i.circa  fi.vcrfqa  rcfpodemr.  & Io.  de  Amic.in 
cof.  I i7.in  ea  5c  inquitirionc  agi  tata, col.9.in  vir.  c6- 
clu.verf.ex  quo  infert  & aQeuctauit  Rui.in  d.cof.67. 
nu.S.vol.i.poft  Alcx.iul.isp6r.nu.  lo.ff.dcacq.hxr. 
J7  Illud  tn  {«ftrcinu  f velim  dcclarcs,vr  prccipuc  lo 
eu  habeat, ficx  aduerlb  ptobatn  fuerit,  furiofum  ha- 
buiircditucidaintcmalla,nam  hoc  cafu  magisgraua 
bitur  onere  probandi  ftirorem  adfuilTerpeadus  gc- 
Ili,‘  quia  tunc  tpe  quo cellauit  llifor,  pra-iumcrciur  a- 
flusgcllus  arg.l.inaducrla,C.co.tit.dctcfta.&  l.fii- 
xiofnm,C.qui  tcfta.  fac.pofl'.  q>  ex prcisc  voluit  Paul. 
dcCaft.in  d.l.qui  tclla,§.nccfuriorus,dctcft.miliri$. 
A:  docuit  Alex,  in  d.l.  furiofum, cui  fii7x  pculdubio 
coucnit  conrcx.in  l.quoties,  de  rcb.  dub. vbi  illa  fieri 
debet  intcrpraatio,vtaflus  valcatpoiiusqpcrcat. 

#8  Alium  tn  huius  rei  fciifiim  habuirf  Pett.Anch.in 
cic.i.de  homic  vbi  in  contingentia  ladli  rcfcrtalias 
itacbrinuilTc  aducrfush.incpriorcm  imam , inquies 
probato  furore  non  fatis  efle  ad  fullincndum  adu, 
vt  ex  ailucrfo  probentur  dilucida  intcrualla , Icd  re- 
quiratur, vmiam  probarum  firrpcadusgcfti  fuiffe 
lanx  mcntis^quiafcincl  fiiriofusprxrumiturpcrfcuc 
rare  in  furore, licurprxliimitur quis  pcrfcuctarc  in  ea 
dem  voluntate,!.  l^cius,la  i.in  fi.de  Icg.i.quinimo 
ipf  nec  probare  lutficiiillum  ea, qua  coniraxic  dic  llix 
mentis  fuillc  compotem , fcd  & debet  probari  illum 
fuilTcfanum  mente  in  illo  pundotcmporis,quocon 
tr.axit ; ficrclpondit  Alex,  in  conii  t47*''ilo  themate 
& dubijs.^olt  nu.io.vcrlioportaa  ago,  U>7. 6c  Rui. 


inconf67.nu.io.vcrf.Ccph.etiamdicit.lib.r.3c  adid 
cftetiamdcci.Boer.2  3.nu.90.dccuiustamcnrci  veri 
cate  in  fcqutnti  conci. furiofum  fenicl,  lubnedi 

quidinhactcccnfucrintieribcmcs.  ^ 

QO  ^ C LV  S l O DCCCXXr. 

ARGVMENTVM. 

An  is  qui  femcl  fuerit  furiofus,  femper  prse- 
fumatur  furiofus. 

SVMMARIVM. 

I Furtofut fimtl, femptr prafumitur furiofus,  Contr.  na. 6. 

1 Pajjfionts  animi  vebemtntss  durart prafurmmiur,niji  f 5- 
trarium  probetur. 

3 Furoris  pajjso  non  ita  facile  reeedtrt prafumitur. 

4 Natura  non  patitur  repentem  mutationem. 

5 Quod/blitum  tfi^eri, femper  feri  creditur. 

7 Furiofus  qui  fuit  aliquo  teporis  momento,vel  aliquot  die- 

bus,non  ideo  prafumitur  in  poRerum furiofus. 

8 FuriofusfemtlJemperpr<^umitur furiofus,  quando  pro- 

batumfuent  aliquem  fuiffe  furiofum  per  aliquod  tepus 
continuum, txfseccejjiuus  fueritprobatus furor. 

9 Qua  debeant  concurrere,  vt  quifemelfuerit furiofusfenr 

per  ijisufmods  eenfeatur. 

1 o Furiofus  per  aliquod  tempus  continuum fi  quis fuerit  pro 
batus.Jemperprafumstur furioJus,tti4mJs' habuerit  di- 
lucida snterualia.  Contrarium  nu.  1 1 . 

Interpretatio  debet  jieri  in  mitiorem  partem,  vtfcilicetpo 
tius  valeat  alius , quam  pereat. 

1 3 Furiofus  habens  filucida  snteruaSa , prafumitur  a£Jum 

^Jjificeo  tmpore,quo  erat  fassa  mentis.fi  ipfe  alius  st.t 
fuentge/ius,\vt  ex  eo  nttUum  Rultitia fignum pojfit  coi 
ligsi  Contrarium  nu.  1 5 , 

14  T uditanifuriofi  tejiasnesstum  d Romanis  fuit  confirma- 

tum,eo  quod  reiTe  conditum  effit. 

16  Fursofiailus,  quem  non  babuiffe  dilucida  intcrualla  con 
Jlabatprffumiturpejlus  tempore  furoris: ficus fi proba 
'\'  tum ^et tdum babtssjie dituesda  interuada. 
ij  Furia/usfemel,non fimper prefunntur furiofus^um  pro- 
• bata  ejtqsiadam  qualitas  furori  contraria. 

1 8 Furiofus Jimel  nop fimper  prafumitur  furiofus,  eu  proba 

tumeii  dire£le,vel  oblique  contrarium. 

19  Inter pTffumptionts  dantur  gradus,  vt  violentior  minut 

violenta fit  potior.. 

10  Furiofus fimel  non  amplius  prafumitur furiofuttx  diu- 

turnitate temporis . 

* Pl  1 ri  nri  1 m ^ furiofum  prxfii^V 

«A  mi.colligercellcxtcx.inc.cfi 

dilcdus.vbi  gl.fupcr  vcrb.c6pot5  de  lucccf.ab  inteft. 
&ibi  not.Abb.n.io.vcr.in  gl.  vbictlo.  And.ac  But. 
fcripfcre.protulit  hoc  idc  Io.  de  Imo.  in  c.  dudu.col. 

6.  dcprxlcr.  Se  idedixcrutiuris  Pontificii  profeflbrcs 
inc.intcrcanonicos.dcclcc.hocid5afleruit  Anch.in 
cle.i.dc homic.  &gl. in I.lsq  Rcipublicc.circa  med. 
fiF.quib.cau.maio.Bal.  et  placuit  in  1.  i.dc  bon.pofliSc 
in  l.furiolum.Cq  tcfta. fac.polT.&  lo.Crot.in  trac.de 
tcltib.par.7v  liipcr  verb.  aggredior  nue  feptima  parte, 
nu.mihi  i lo.vcrfprocoi^rmatioiichuiiislimitatio 
nis.idcm  ccnliiit  Auguft.  Bcro.inconf.  1 6.nu.2o.vol. 
1.&  Zabarcl.in  d.conli56.col.?.verr.quibusattcntis. 
hocctcognouit  Franc.  Niconi.in  rubr.de  oper.  non. 
Xiunc.nu.97.ncc  pterijt  Ang.Arct.in  S.prxrcrca  tcfta 
mcnrum.poft  nu.3.vcr.  &.  li  prxmilla  fapiunt.inftitu. 
quib.  non  cft  penniflum  facere  tcftai.  fic  iradidcrt? 

* Icribcntcs  * o£.s,&  praxipuc  Dee. in  l.  furiofum. num. 
a^.Scfeq.C.qui  tell.fac.poliidc  B,ar.docuit  in  trac.de 
tcllib-in  vcrb.oppofita  prudcntix  poli  nu.  94.  & fcq. 
vcr.quidfidixcrit.3c  Barb.c6f.S9-n.i8.vol.i.5c  Alei, 
in  trac.pfum.reg.i.pr^fum.  1 8.nu.  i .idc  monuit  Vi  lU 
lus  in  addi.ad  dee.  A ffl.in  dee.  3 67  .poU  nu.  3 .veri;  qui 
cdcludit,  vbi  fufficcre  aliquo  tpe  ilana  vaba  dixiiic, 

iofepbi  MafcarditVQl,i,  H vel 


lofephi  Mafcardi 

pel  (imilii  feciffc  affctit  per  refponfum  Soc.  conUi 
li.i  .if  c6mcnior»iiit  Aler.ind.l  furiorum.nu.a.vcH 


li.i.if  c6mcnior»iiit  Aler.ind.l  tunoium.nu.a.vciC 
dcmaterij  cr.C  quitcfta.  fac.polT.reddftibi  rationi 
i hoccucmn;  qa  paflioncsthin6i  & motus  tales  pr«- 
fiimun  urduraic,;nifi  contranum  probet, !itequocrt. 
gl.inimnis  in  c.inier  canonicos.in  vetb.  rccnfatus.de 
elccl.q  ibi  k-quuntut  lo.Ant.de  Bntr.Sc  IiDoibi  ma. 
j ximi  inpallionet  furoris,  qu*  nocafneuitita  facile 
reccdcre.lccnndu  D.Catd.St  Imo  ibi  allatos.idq;  re- 
flatus eft  Ca  f.  in  I.  qui  teft6.§.  nec  furiofus.nu  j.  lf.de 
tcfta.aflctcnsibt  cu  ,qui  lemcl  ceperit  infanire , nun^ 
liberati  tp  cbirrmauit  Euctat.jn  luis  locis  Icgalib.  in 
loco  a tpc  ad  tps.poil  nu.  i H.vct.hinc  It  cll, inquietis, 
qi  fi  quisoliin  tucrit  furiolus,vel  inops  mentis,  piarlU 
niit  et  hodic  talis,  6:  ideo  qui  dicit  cum  pollea  fiiifle. 
vcl  h^ic  efle  fan*  mentis , debet  hoc  probare,  & fi 
non  probaucrii , drbebitaclus  per  tale  ecftus  poli  fu- 
totc  declarari  nullus,ic  inualidus  ■ qa  hitorfcmcl  ac 

cidens  pranuuiitadhucadclfc,  nlfiptobcturcontra- 

4 rium  Naturatemm  non  patit  tepentem  mutatione: 
vtin  histciminis  dixit  [ ibc.  Dccia.in  c6f.34.  nu.)  i- 
wl . ) .&  ab  hac  cdciulio.non  tccefiit  laf  in  l.patte  fu- 
tiofo.nu.5. ft.de  his  qui  lunt  iiii  vel  alie.put.idq,  no  re 
ticuii  Dom  meus  lllullrifiCatd.Alba.  in  litis  doflif 
lucubra.ad  Bit.in  l.congruit.nu.a.de  olfi.plid.&  in  j. 
cii  futiolus.nu.i.  ft.de  iudi.atq;  inl.licuiii|doicm.S. 

(1  maritus  nu.r.tf  Ibl.inatr.Jt  hoc cofulcndo tradide- 
re Patif.in  c6I.»7  nu.i  a.vol.  l lo.Bapt.Fetrct.in  coli. 
107.«  late  dcduais.nu.i.vcrl.confirmopdifla.vol. 
a.it  Rui.inc6li.67.  poli  nii.».vetf.  & qa  furor,  vol.  1. 
cui  fauet  icgula.lcntel  malus.de  rcg.iu.in  6.&  alia  rc 

5 gula,q> folitu t ell  fieri fcmplicticrcdit.vtdfinc.di 
Icdionis.vet.quod  lam  ante  hoc  ips.7.  dill.&  in  l.n5 
onincs.$.a  Barbaris,  ff.de  te  niilit.  hanc  cande  fniain 
tenuit  Couar.  IU  cpit.  c.i.  i.par.  in  mb.|an  eonfcnliis 
Iit  ad  mairimoniu  heccflatius.poll  nu.6.  verf.ex  qiii- 
busillud  lignum , permotus  ex  glo  luperius  allata  in 

d.c.  vlt.de  uicccf.ab  intella.q  deinenie  Pnpoliti  ibi- 

* dem  •communiictdf  efle  receptam:  hoc  voluit  Io. 
Bapt.  Boui.in  irac.  dcllaiiitatiavibispraifctiptionc. 
gl.19  nu.91.ic  cofirmaiiit  Rober.  Matan.in  1.  is  pot. 
nu.  1 26.rt.de acq.liKr.  idem  cauit  Mil  in  luo reper.  in 
vctb.ptobat  fuior,  ic  demcntia.ver.  ^ibato  furore,  Jc 

* hanc  ’ c6cm  receptam  foicconclufioncm  Dofloiu 
tcllat  Franc.Mitic.ide  conicfl.vit.volun.  lib.r.poll 
itu.6  coi.  1. veri,  it  idcovtrcs  melius  intcliigaf,  it  de 

* h.tc  * comniimiallcritid  et  tcftari  perprcpolimm  in 

* c.dilccji.col.a.defi  onfal.  Cut.iiin.ciiam  hanc  * c6- 
■.munem  veram inlam  dixicintonf.15  i.mi  7, de  ’ efl- 

niuni  Itidem dixii  Parif.  1nconffl7.m1.12.  ic  ij\ol. 

* 5.  •communem etiam aflcniii  Alcxan.inconf  147. 
num.7.it  leq.  vol. 7.  & inconf  97.  vifodc  oppottuni 
dilcullo.nu.  16.V0I  s. 

6 Abiftorumin  lententia  t diuetfi  fiicre  qti3  pluds 
ex  Ulis,qtio5  luperiori  opinioni  diximusfaucrcttintct 
quos  primas  leqf  r Alex. in  I.  pKcia  rcru  in  prin.lf.  ad 
I. falci,  iitquiens  ibi,q>  fi  probet  aliqui  tali  dicifinffl 
fur:ultiui,non  ideo  pt  xfumi  tpe  aHus.dcquoqtnnit 
lajcm  fuiire,ic  idem  in  I ispotefl.  poli  num  9xie  acq. 
harr.  vbi  id  cottobotat  ratione , nempe  quia  prarfum- 
ptio  futoiis  ftaitii  originali  rcpugnatiJc  hoc  ex  mite 
Cyn.ic  Bal.  ff.fol.matr.cmuspronunciatu  itadeda- 
rat,&  iiitclhgitSoc.S)ei,.in  c6f42.nu,».vol.i.aceiuf- 
dlopinionis  fuit  .\ret.in  S.pizicrca  tclhfi.poft  nunv 

j.vcr.lccundocafu.inftit.qD.  noeft  permil.fac.tefta. 
emotus auclorita te  Bar.in  l.2.nti.4.it.dcbon.pof.  fir- 
Xiohinlan.dclai.ideictipfitD.  Mantica  in  d.fuotrac. 
deconie.vlt.voluu.lib.i.tit  5.nu.7.verf.  quinto  exte- 
diiutrin  quoToco  qtiampiurcs  alios  lentientes  citat. 

7 Verumm  Alex.tic  ciusopinionis  aOecIxin  pno- 
rifiila  manebunt  1 fi  dtcemushanc  cotum  poflcnorl 
locuhaberc,  fi  fiiriolmt  n furore  non  diu  manfetiti 
nam  cuiu  aliquo  calii  Ulu  d commgcic  po(uctit,noa 


prefumit  in  poftetO  furiofiis, etenim  qui  furiofu-^uJt 
aliquorpi.s  momemo , vcl  aliquot tiicbos , non  wco 
prxlumiiur  ftictciitarc  tpc  fuiflc  furioOis,  Iccit^uni 

Bar.ind.i.i.nu.4-tt'dcboD.pol‘.<urior.infiinxicUt.& 

iu  hunc  locum  Bandcclarailal  ind-l  hiriolurn^poft 

nu  j.vcf.tudjct^  intentio  Barcftifta.de  io8»bi  Dcc. 

nu!t<.vcr.acinac6clufoj)s:cdit.quodq;antcco8c^ 

gnouit  Bal-ibid.  poftnu.i.vcr.iccundocalu.h^idc 
tt  cxphcatAlcx.nl  c6l.s-7  nu-ia-vol.z.  A Soc-fcn-in 
d.iol  42  nu.8.vctl.iedud  hoc.vol.i.  4c  late  id  copto- 
bat  Boct.in  deci.i  l.nu  86.  dc  87-n*c  id  pretcrijt  Rui. 
c6f  Sviloic  bene  mtellcdo.n.j.vol.j.ncc  latuit  Pi- 
talcon.de  Ctem.in  frVua10r1s.nu.242.  ver.vidc  et  p 
iftu  tcx.C.de  rcfcin.vcnd.  & fic  intclligit  Ang.  Aret, 
in  d.S.ptxeetea  tcftih.poli  nu.2.vtrf.lecundo  cefu.m 
ftim.quib.non  ell  pennif  tac.tell2.&  Alcx.in  d.l.pte 

tia  raum.mptin.ft.ad  l.Falc.ic  ind.f  futiofum.nu.a. 

C.qui  terta,  fac.  pof.  quam  lementiam  fcquuuttu  ibi 
^amCall.ic  Raph.Fulg.  & Romadem  Caft.  InLqui 

tcllamcnio.!i.ncfurioltis.  in  prin.flF.dctcfta.  ■ 

Altera  vero  Inia  locum  fibi  vcndicafaii.qn  proba- 

8 tum  fuerit  t aliquem  fuuofum  fui  fle  per  aliquod  t§s 
commuu  vcluti  pet  mlfem,  vcl  annu , & fuccclUuus 
fuerit  Jibatus  furor . ni  ifto  cafu  fiinofus  femp  prxfu- 
mitur.i  qua  ptxfum  ptione  recedendum  non  erit . cx 
co.qi  pollca  probetur  illum  fuiflefanx  mentis  ante 
aaiim,dcquo  agit.ficlnbuncfcnfum  fcriplit  Bar.in 
d.l.J.in  fi.de  bou.poffiiriof.inf.in.dclat.vtdecUraue 
tc  Alcx.&  Aret  in  locis  fupciiuscitatis.atqi  lafind. 
I.fuiioluin.pollnu.).  vctCtu  dio  qi  intentio  Bart.vbi 
et  Alcx.poit  n.  ).vcr.  puio  in  tot  varietate  opinionli. 

& Dcc.ibi  mi.  2 5.d<  kqi  C.qui  tella.fac.  pof  lic  It  in- 
tclligit Soe.in  d.c6f.4i  poft  ' .vcrfn6 ponit  pars 
aduerfa.  s olu.  i.idq.ame  hos  volucrciuns  vttiulquc 
Glollaiorcs.gfinqmc.inicril  j.fupervetb.rccufatus: 
citea  fin.de  clca.6c  Ac  urCin  I.  apu*l  Ccllutn.  lupct 
vcrb.caula.ff.de  excep.dali.lt  glo.  inc-ult-de  lucccf. 
abintcrt.q>  tradit  Ir  Capeg.  in  tiac.  dc  tcftib.rcg.jll. 
ucrl.tcriioGprobni  cft-  dt  lo-  Crot.in  co.Tra«.par.7* 
nu.i  io.cuius  ci  fuit  hu»  Barb.in  c61*59.  illud  inmc* 
dm  aft'cram.col.4.nu.i  «.uol.z.  quo  in  lococx  mente 

9 Pctr.de  AiKh.inCUm.li  fiirioius.de  homi.duotde- 
bo«c6cun«cait,  fcihccr,  panica  funoiufnicaf 
batm.de  poftcafcobligaucritnccidUtuitdcmrcrn 
dendo  Tibc^.Dcc.mc6i:74.nu.j  t.dc  fcq.uoM.quod 
que  xibauit  Fettct.  Rober.  Maiapan  d.l.is  pfit.n.i  27. 
uerf.«ptrdiaiseigofi:quitat.  ft.de  acq  hxred. 

Hxcpriot lilia  t.biampliaiidacrt  utctiam  locum 

lohabcat.tquandocpnftarcttuiiolumhabmficd.Iu- 

ddaimctuallq  ; nam  adhuc  ptaifumtrciiir  lunoliis. 

&aauseeflu$tcmporcfaroris,iulicx  aducrio  proba 

tum  eiraaUotcmpotc  fuiflc  faii?  mcntis:iux.lcnicn. 
Peii  dcAncha.ind.clcm.rifuiiolus.de  homi.diccns 
ibi  fc  ita  in  falli  contingentia  quxilioncm  dccidifle 
dequodi  fijhofo , qui  cx  ueibis,  It  faflis  cxtnnlccus 
lini  mentem  piafcfcrrc  uidebat.iscmni  cclcbtauc- 
rat  coiuraAa.in quoad  mille fe obligaucrat.eoucto 
mortuo  eius  hires  codccontiaUu  conuentus  tatio- 
nem  fiironsexcipicbai , lequcex  ea  tuebat , It  exad- 
ocrlb  piobatu  fuit  illum  habuilTc dilucida  intttual-  , 
Ia , ficqi  aliquo  tempore  fuiflc  lux  mentis  iinpoicm, 
alio  ueto  compotcmilc  J non  firctat  icinpoic  contra 
dx  obiigatioiusfuror  probatus, ideo  dubitabatuMix 
obligatio ptefumeret  fa^a  tempore  fanx  mcmifcaa 
potius  icm pote  furoris , Ic  ineam  pedibus*  ac  mani- 
bus dcfeenluin  ell  fcntcntiam  prxluini  cclcbralFe  c6 
ttaclum  tempore  furoris , cura  femcl;  fiierit  futiofiB 
cuius  Ancha.mdicium  liquuntur  Batba.  in  d.conli. 
59.num.i8.uolum.2.aiquc  Dcc.  in  d.L  fuiiofuin.mx. 
ij.  C.qui  tcftam.  fac.  polT.  ab  coetiamUctii  Boer,  in 
dccif  2 j.nu62aicrf.nec  obllai,  It  infta  mi.j)0.uert'.uo 
lentes  quod  fi  probatum  fit.dafdem  Ictucntix  addi  - 
dit  album  calcnium  Rui.in  c6f.67.  poli  no.6:uaf.  5c 
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tanro  magis, vol.i.  ei<j;fcfubfcriprcre  Alex,  in  conH 
jja.vifo,&opporruni  dilcunb^iu.is.  verf.  forriusdi* 
xcrunt,lib4.&  in  Mnf.  141. ponderatis  maturctjj  per- 
ipc£Us,nu.6.&  feq“b.  i.atquc  Crot.in  trad.de  tcftib. 

' par.7.vof.quinto  fallit, nu.i  10.  in  quo  loco  rcprchC- 
'dit  eun.Zabarel.  qui  alitcrrcfponditin  cof.56.  quam 
dixeratind.cicm.t.de  homicid. 

11  Huic  contrarium  tprotulitiudicium  Paul.Oift.in 
l.quiteftam.iT.ncc  furiofusjpoftnu.j.vcrf.  nifi  probe- 
tunquod  habeat,  ff.detcftam.  miiir.quod  confirma- 
xucCard.Zabarcl.ind.conf;6.carusiUpcrquo,coI.4. 
in  medio , verf.  ucnioad  fecundum  tcllcm.quibus  in  , 
locis  hi  viri  iudicaucrc,quod  fi  i contrarii  paHe  pro* ' 
batum  fit, illum, qui  dicebatur  furiofus,  habuilTc  dilu 
cidal  imctualla,  adum  prarlumi  faduin  eo  tempore » 

• «lUOceffauitfuror.arg.inl.ihaducrla/fF.dcteftam.  & 
l^ifiiriofum.C.qui  tcfta.fac.pofl'.idem  fenfit  Aret. 
-inJ.z.if.dctcfia.permomscx  ijs,quae  norauitBan.in 
].non  ibluXfed  vt  probari.ff.de  opcr.nou.  nuc.  quo- 
tum fententia  ca  poteft  corroborari  ratione : quia  in 

12  mitiorem  f parte  debet  fieri  interpretatio,  vt  Iciiicet 
potius  valcatadus,quam  pereat, l.quotics , tf.  de  rcb. 
dub.  in  hac  quoqt  videtur  permanere  opinione  paru 
lib'  conftans  Alex. in  d.l.furiofum.  C.qui  tcfiam.fac. 
poff.dum  vult,m  fi  confiat  de  furore  ante  adu,&  de  - 
inde probeturfurorem  ceflaflc,cum,  cuiusinterionis 
-fundamenmm  fitum  eft  in  furore  ad  adum  infringp 
dum,debereprobarc;illotemporcipfum  ftiifle  furio- 
fum,  cum  alioqui  prscfumcndum  fit  adum  fuifl*c  gc- 
flum  tepore  habili,ctco  tempore, quo  cdTabat  furor. 

Verum , vt  tantorum  virorum  aliqua  ratione  lites 
poflim  tolli, dicendum  fortafle  vidcmr.furiofum  ha- 
ijbcntc  dilucida  intcrualla  tpnefumifanx  mentis  co 
tj>e,quoadum  geflir,  fiadus  ipfc  ita  gefius  fiiait , vt 
ex  eo  nullumilultitix  fignum  colligi  pofnr,nam  tuc 
in  dubio  cenferi  ditiuxra  qualitatem  cius  difpofltio* 
nisicrcdimr.n.cum  qui  geflir  adum, lux  mentis  fiiiflc 
compott,cum  fapienteradu  gcflcrit.iux.fcntct.  Bal. 
in  c.i  .in  ptin.n.z.pcr  quos  fiat  inuefii.  ficq:  tradit  lafi 
in  d.l.furiofum, nu.j. verf intclIigCjC.quitcftam.fac. 
poff.idem  placuit  Did.Couar.  de  fponf.  & matr.  in  2. 
par.c.2.nii.  17.&  ita  fuiflcdccifum  i conf  Neap.  tcfil 
«it  Tho.Gra.indcc.J7.nu.jd.&fcq.atq;  Afflic.indc- 
cif-H^nu.  ^.dcincof  BurdegaJcnfi  ficfuiflcdifcuf- 
fiim  tradirBoer.in  d.dedf.aj.nu.SS.&pt.  hoc  idem 
fcripfcrc  Ro.in  d.l.funofum,nu.3.&  6.  vbi  Alex.  nu. 
^.adidein  cxtatSoc.  fcn.  rcfponrum  in  conf42.n.i  x. 
vcrf.lccudoquia  daro,uol.i.idq;fcquiturCor.in  c6f. 
aid.nu.is.uol.j.ifiis feriptoribus  Romanorum  indi* 
I4cium,^  antea  larum  eft  in  Tuditanittcftamcnto,dc 
quo  alio  in  locomcminimus,6ptiine  faucre  videtur:. 
hicctcniminfanusfiliGtcftoinftituit  hrdem,  quod 
Sep.  Longus  fa  nguinc  ei  pioxi  mus,h  a fic  iudi  cio  fub  - 
uettere  fmftra  conams  efi.M  agis.n.cetuinuiri , quod 
■_  feriptumeflet  in  tabulis,  quam  quiscasfcripfiffctc6- 
fidcrandum  cxiftimaucrunt ; vt  eleganter  rcrulit  Va- 
lcr.Max.hb.7.c.8.quod  etiam  refert  Jo.  And.in  c.vlt. 
de  fuccefTab intcfi.&  Bal. in  d.c.i.in  prin.n  i.p  quos 
fiatinucftit.&meritofancficiccntumuiris  in  Ro- 
manoSenatu  mdicatufuit:  nam  fi  inipfoadu  nihil 
gcftum,fadfivcfir,  <p  lapiat  infani3,iudicabiturillu 
gcirifleaim  fuxmcntiscompos  crat:tcftcBart.intra 
da.de  tcft.in  art.incip.oppofita  prudcntix,qu£  refert 
Kui.ind.conf67.nu.s.lib.x.&.pi*tcrhocRoinano* 
xu  iudici)  cxCplii  multa  alia  in  hanc  fnlam  traduntur 
i Baib.in  con£$  9.0U.  14.CU  plu.fcq.&  M3t.in  d.  trac. 
deconicd.vlt.  volunt  Jib.2.tit.j.nu.7.  cum  alijsfcq. 

* j Vcrumnt&  in  hac  rc  non  dcfucmnr,qui  a contra- 
ria fietciunt  fnla,  hoc  eft , etiam  fi  adus  lit  ab  co , qui 
/urotit  habtbat  dilucida  intcrualla ,gcftusred^,&  vt 
fapicn&Iuxq}  mMtiscoposquilqj  fccUrct,non  taraS 
. in  dubio  prxlami  eu  gefufie  eo  tpc , quo  mente  fanus 
csauflc  (cofit  Abb.  iuc.  licut  tcnoiduim.}.  dc  tcg. 


tranfc.ad  relig.quo  in  loco  tradit  furiofum  non  prx- 
ftimi  fanx  mcntis,qiumuis  rede  faciat, vcluti  fi  nio- 
nafteriu  ingrediatur,  aut  tanq  fapiens  tcftctur,  vcluti 
fipiamc3inhxrcdcm‘ihrtituar:ciufd£fuitfcntentix. 
Dcc.ind.l.furiofum,nu.i4.&rcq.C.quircfta.fac.pol.  ’ 
quoin  lobbiaquit hoc  Idem  fentire  Bald.in  Jf. ite lu- 
riofi.Inftit.quib.non  cllpcriniir.fac.  tcfta.&rccStio- 
res  cum  feqlfi  fimplicitec  in  d-1.  furiofum  ,q  quidem 
opinionem^veriorem  fibi  videri  dixit  ibid.Dcc.ca  ra 
tionc  confirmat, nam  et  fi  ad«s  geftidifpolitio.ut  tc- 
ftamenti, reda  fit  rationiq,-  confentanca  , illa  tamen 
fortuito  foda  videtur,  nec  4 fano  gerentis  adum  iu- 
dicio  dimanare  cxiftimarur,  vt  intefto  requiri  rclpon 
ditl.Cinl.r.ff.dctcfta.&fonxitlmp.  inf.prxtcrca. 

Inftit.  cod.  quod  & corroboratur  cx  contex.d.c.ficut  ^ 
tenor  dc  rcg.vbi  tcftm  fadum  ad  piascauias  non  va- 
let, fi  probaretur  tcftatorcm  fuilTc  mente  capmm , q> 
rcdcjfadu  vidciurprofoIutcanimx,&  liccrrcftamS- 
tu  illud  Tudita  ni, qui  furiofuserat , approbatum  fiic- 
hri  centurauin$,non  tamen  ex  hoc  arguitur  a princi 
pio  valiiiflb : quiniino  approbatio  ipfa  oltcndit  illud 
cJm  habuiflc,  propter  qua  poterat  refeindi , ncc  cxlc 
lamn»  va|idumq,fuil]c,nilipoftc4approbatudrct.  ' 

Sed  vt  Abbatis, Decii, & ca-tcroru  fluam  tueri  pof- 
fimus,raq;  cum  ali js  canueniatidiccro  poterimus, tuc 

x6  haboclocum,qn  conllabattfuriofuin  non  habuiflc 
dilucida  intcmalla  : nam  tunc  profcdopmdcnsilic 
adusa  furiologcftius  fortuitu  potius , qua  integra' ra- 
«onc  pcrfcdusiudicabitur,  9 fi  probatum  fit  ifluin 
dilucida  habuiflc  intcrualla  ,ccrtc  cx  adu  prudenter 
gcftoccnfcndu  erit  illu  lux  mentis  fuifle  compote, 

& tpcqnolui  copos  erat  adum  celebra ffe , ficque  fc 
fanire  vr  innuere  Dcc.in  loco  fupcriusailato.nu.  15. 

Iftis  fta  deJudis propius  ad  Concluf.ipfam  acce- 
do, camquclimito.diccbamus.n.  fcnicl  furorccorrc- 
ptu,prxfumi  fcmpcrillu  furore  agitari,l'cd  illud  tepe- 

17  icS  velim, fvt  locfi  non  habeat,  qh  probata  dlcr  qua- 

litas qda  furori  contraria:  na  tunc  ceflat  illud  pronu* 
ciatu,lcmcl  furiofum,  fcmpcrprxfumifuriofum ; fic 
mihiteftiscftlocupleriirunusBald.in  d.l.  fiitiofum, 
poftnu.x.vcrf.lccundocafunonprxfuino,C.quitc-  . ", 

itam.foc-polV.ita  ctiain  probar  Arcr.in  S.prxtcrcatc- 
ftamcntumipoftnu.t.Inft.quib.non  eft  pcrinifs.fac. 
tcftain.ftc  quoq.  decidit  Boer.in  d.dcciliz  J.  num.  86. 
vctfquartoucro  cafu,vt  rcfponditSoc.  ind.  conf.42. 

poft  nu.  I i.vcrfiiccundo  calu,lib.  ■ . 

18  Secundo locoflmiitanda  eft Concluf.vt  non  ^c-  . 
dat, quandocllerprobammdircde,  vel  oblique  con- 
tra rium,quia  tunc  prxlumptio,^  fcmcl  furiofus,  tol- 
liturcx  vchcmentiori  prxhiniptionc , & co  magisex 
probatione  contraria , inter prxfumptioncs  n.dantuc 

19  gradus, fvr  violentior  minus  violenta  firpotior,c.af- 
ferte.de prxfump.&  l.i.C.qui.&aducr.quos,  ita  tra- 
dit Bocr.ind.dcc.2j.nu.83.vcrfiaifta  prcfhmptio.vc 
& decidit  Rui.ind.conf.67.nu.p.uerf:&  tanto  magis, 
uol.i.&  placuit  Abb.in  c.vlt.n.zo.uerf  in  gl.  in  uerb. 
compotc.dcluccefl-abintcft.quclcquitur  Dec.ind.l. 
furioliiin,nu.24.1ub  ucrfptxdida  concluf.hniitatur. 

Tettib  limitabis , ut  ucra  non  (it, quando tcftame- 
tum,ucl  alius  adus  fodusfucrirpoft  diuturnum  tein 

20  poris  intcruallum  poft  tcpusfuroris:tquia  tunc  ex  il- 
lo temporis  ipacio  furorem  ccfliiflc  exiftiinat,aduq; 
gcflifsc  tempore  fanx  metis:ita  dixit  Bal.in  d.l.  furio- 
fum,poftnu.t.ucr.fccuni^ocafu,  vbi  Alcx.inprin.fic 
tradidit,dc  Couar.in  epit.  ad  4.  dccrctal.hb.  par.z.c.z. 
poft  nu.6.ucrf  Vceundo  procedit,  perca  quz  ibi  citat, 
licctia  probat  idem  Alcx.in  conf.86.nu.  i4.fubuerf. 
fortificatur  prxdida,lib.2.iftorum  fnie  accedit  Arer, 
ind./.prxtcrca  tcftamcntum.nu.7.1nft.quibus  no  eft 
pcnnifs.foc.tcfta.5c  in  $.tcftcs autcm.nu.,3, Inft.de  te-  . 

, ftam.utplacuit,5cDcc.ind.l.furiofum,nu- 27.&U0- 
luit  Imo.in  1. 1 .S.ult.nu>46.ft'.  dcuetbor.  oblig.ibiquc 
Aret.col.ult.ucrf.5c  inter  cancra,cum  fcq.de  qub  uii 

H i Ancha. 


Digitlzecl  by  Google 


iofephi  Mafcardi 
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Ex  quibus  fignts  probatur  furor. 

svmmarivM.  ; / ’ 

t furor  tx  nuUa  *Ua  rt^quam  txjignis pSt frobdrt,^'eur. 
i furor  tx  eo  probatur^uodd  propinquis  ob  furoriinedr 
cereditinestur^iytomptdwtiseonJlrUlu^Jit.  * 
5 Cleomenis  cuiufdam  furor. 

^ Cb-eritei  ,!Meandry  fratris  furor.  .. 

5 furiofus  quis  ex  eo  probatur,  tp  d patre  bsetujmods  e^esfii 
. enabatur, vel  dpropinquiSiaut  alys, Jsut  communiter. 

6 Tufiini  minoris  ‘J{pm  anorum  Imperatoris  furor.  . 

7 furiofus  quis  exeo  probatur ,quod  ei  obfurorim  datus fit 
, curator. 

8 Curator fur  tofo  ratione  dementia  datus  illam  non  ejjefu- 

yiofumdieerenonpoteji,  net  auditur. 

9 Puroris  prafumptio  fumitur  ex  audacia. 

M o furhfus prafumitur,qui  non  loquitur  cumpojfst. 

X i Qemaratbi  defultit  dilium. 

I i Catonis  Vticenfs egregium  dilJum. 

■ j Puriofutpfumitis,qus  in  contraflu  tjl  enormiter  lafus. 

X 4 furiofus  is  prafumii,qui  ao  babet  memoria  ordtnatam. 

X 5 Curionis  memorta  labilis. 

( 6 Caluisif  Sabini  tnemoriafragilis. 

1 7 furiofus prafumitur  qui  norhen  fuum  ignorat. 

1 8 Meffda  Coruinus  orator  ob (gritudirsem  nominis  fui  oh* 

litus  tfi. 

19  furar  prafumitur  tx  alicuius  memoria  inordinata. 

X.Q  furor  colligitur  cum  quit  ad  rem  ipftm  ,de  qua  agitur, 

non  recondet. 

z I furiofus  is  prafumitur, qui  cum  bonu  pojfifmalli  eligit, 
zi  furiofus  is  prafumitur,  qui  de  naturali  erga  liberos  cba. 
r itate  non  laborat, quique  immerito  fefe  obijeit  cbarita* 
'titirga  liberos. 

z J furor  probatur  ex  to.quod  quis  ager  medico  relle  confu* 
lenti  nolit  obtemperare.  Intellige,  vtnu.x^ 

Z’i  furiofus  is  prafumitur,  qui  tn  t^amentodecreuit,vtcor 
pus  fuum  in  mareproijciatur. 

26  furiofus prafumitur  ts,quiper  vicos  ,per  compita, \ fy fora 
caebinosemittit. 

Z7  f uriojusexiJUmatur  is,qui  publice  clamores  emittit. 
iS  furiofus  prafumitur,qui  cum  interrogatur fbilat. 

3 9 furor  is Jignutn  efi,cum  quit  in faciem  alterius  dedita  ope 
raexpuit. 

50  furiofus  is  iudicaturjiex fermonibus, quos  profert  deprt 
benditur  illum  fatue  loqui. 

J I enedemi  Lampfaceni  Cynici  furor. 

5 2 furor  probatur  tx  eotquod  quit  inconfulfo,  & fine  diferi 
sninepriuatim  CT  publici  lapidetfurioforH  more Pycit. 
3 q furiofus  is  nSpraJusait,  g.  lapidesproycit,  vtfe  defendat. 
54  lAiaeis fily  T elamonis  furor. 

3 5 Hartbbeni  athletatx  Helfyngbia  furor. 
qeCamea  cuiufdam  Catbeani  furor. 

37  Tyfandri  Poeta  furor.  " 

1  p I ..  j-p.  t cum  nil  aliud  fit, quam  quxdS  mentis 
»gritudo,aniiniq;  morbus,  proinde  la 

tcnslntusfub  noftru  fenOim  cadere  non  poJfit.ncccf 
larium  cft,  vt  nifi  pcrailusdc  figna , quae  cxtriniccus 
proucnianr,aiUer  probari  116  poHit.'  ira  mihi  rcftiscft 

Bar.inl.fiquidc,poftnu.2.ycri;6cidcovf.C.foI.matr. 
iic  tra  Jidcrcfaib.in  l-ifuriofuro,  praslcrtjm  Iafinu.4. 

. .... 


vctf.vcru  quia  furori’C.qul  tcfta.Tac.pofl’.  hoc  idcaf. 
feruir  Rob-  Maran,  in  l.is  p6r,  nu.  108.  uctl.prob.ifUr 
autem  aliquem  ^flfe  fiiriofum  ff.de  acq.hjcr.  qua  /cu- 
tcnriam  1'cquutns  eO  cr  Btrba.  inHonf-so*  col.^  pqft 
nu.S.vcrfiquia  ex  fighi.s.vol.i.  ad  idc  rfiditSoycy.lcu. 
inconf.43.fub  nd.2.vcrf  in  caufa  feiemia:  dicunt,liU. 
i.&  in  conf/>  1 .in  prefenti  coiUuI  tationc,nu.x  {.verf. 
tcrtius&  viti  mus  c.iius,  cod.  vol.  i.vt  .^obfcru.iucfc  . 
fcribcn.iiic.vlt.ilcfuccclf.abintclt.cuiusrciuoniitit 
j^mcinorGr.im. in  conii  id.nu.e. 

' ^ignaitaq.exquibusquisfurorccflcccrtrepnisco- 
gho'lcitur,ca  traduntur  d fcribcntibus:Quotu  potilli- 

2 muni’ fi  pb  furorem  | in  carccrc  continue  ab  ajjH 
nibusSc  cbiifanguincis , 5r  compedibus  cbnftriftiK 
fit  ita  fenfit  Vlpia.in  l.congruit.^.fiiriofi,  5c  ibiEal4. 
atq:  Maccr.iiij.diuus,in  prin.if.de ofli.  pra^fid.ldft^-  . 
ftat  [af.ind.l.fiiriofum,|>oflnu.4.vcr.Ucmquitcnef, 
fic  placuit ik  AIcx.inl.fi cu dptcm,§.fi  mahuis,poft 
nu.7.vcrf.tertio  modo,  ff.lbl.  matr.  ad  idem  rudirio. 
Bapt-Fcrre.in  c6f.207.cx  laic  dedudis^nu.  i l.  vctf.j. 
qui  tenetur  in  copedibus,  hocq,‘ tradidit  Caippcg.in 
trada.de  tefii.rcs.777.vcrC4.quis,  vt  & ccnjluit  Man 
tica  dccomc.vlt.voIun.lib.2,tir.5.poftnu.i2.vafi<;. 

3 quinmipcftfignum.  Vtcucnific  Cleomeni  femdi 
refert Herodoms  inErato:g dLaccdcnionijs,gbus 

• impcrabat,primo  cxpuifus,dc  inde  prittinx  dignitati 
rcfiituius,  in  tanti  incidit  iniania , vt  vnicuiq:  obuio 
fccptrii  in  facie  impingeret.  Cuius  furoris  gratia  d g- 
'pinquis  folcis  ligneis  illigatus  cU  & iti  carccrc  conic 
dus,  vbi  arrepto  cufiodiscrgafiularii  gladio , ab  ima 
corporispartead  verticem  capitis  fclcdiflccuir.. 

4 Quod  cotigit  & .Chan  Ico  t Mcandrij  (qui  poli  Po 
lycrate  lyiannideSami  Pccupauit'fratrc,quifhiliu$ 
& amensin loco fubtcrrancovindus detinebar.  At 
cu  Pcrfxducc  Oranc,Syloroniccxulcm,fratre  Polyr 
cratis tynnni  in  Infuldrcduxilfcntid  Mcandriofolu 
tus, acceptis  militibus  Perfarfi  proceres  plurimos  fpc 
cic  deditionis intcrfccjt)  mox  iplecutn  fuisoTbus> 
exfus  occubuit:  vt  idcmtcftaturHcrodot.lib.?, 

5 Furorisprpbandialmd  efiargumentum ,t  vteui 
patre  fic  fuii'olusexifiim.iC;tcfie  Dcc.in  cl.l.furiolum 
poft  nu.29.fub  yerf  tertio  fi  prob.itur.&  in  conf 448. 
uis  tota.nu.  t.uerf.in  co.c.  eum  Icq.audoritatc  B.ilct. 
motus.in  S.itcmfunoli.lnlli.quib.noncflpmiirfac. 
tcft.idem  Dcc.in  coni. 76-uifo  puado;nu.7.  & in  cof. 

5 26.in  cafu  occurenti.nu.6.  AJex.  in  conf.54.ad  qux- 

fitum.po(lnum.2.ucrfubi  etiam  dicit.hb.i.fic  etiam 
decidit  & B0cr.indcc.23.nu.80.  fic  quoque  ccnfucre 
Grammar.ind  confi.id.poftnum.i  i.  lubuerf. tertio 
probant.  Parif.  in  confii.SS.uilbproccflli  caufx.pofi 
nu.4.ucrf.pra:tctca  in  eo.iioI.j.Sc  Rober  Maran.ind. 

' l.ispordl.d.nuin.i28.ibi,ucl quiaita reputamr. ff.de 
acq.hxr.uel  abalfinibtis,&  confanguineisita  habea- 
tur,ucl  ab  alijs,5:  denique  communirer  fic  iudicarc- 
tur:  utijdcm  tradidere  (upra  *clarifcribcn.  ijfdcmin 
locis.quibus  addes  Alex,  in  conf  91.  uifo  & oportu- 
nc  difcullb.nu  m.  7 1 .uerf.  prxtcrca  deponunt.l  ib.  5 .5c 
Parif.in  confi.87.ad  ucritareni  num.7.ubi  plurcs  con 
gcrit.lib.3.atqncIo.B3ptFcrrer.inconfi.2$:6.jncau- 

6 ia  marrimoniali.nu.  3.U0I.2.  fic  furorem  lullini  f mi* 
noris  Imperatoris  Romanoru  probare  uidetur  Vo- 
larer. lib.2 1 . Anthr.hic  etenim  ab  initio  hbcralis  ui- 
fus , ucrum  a Sophia  Coniogcpcrfiiafusaiuanflimus 
cuafinfimul  & Pclagianxadicrtor  h^rc  cos.quapio- 
pterinfinusad  pofiremum  habirusefi.  . 

Illud  etiam  indicium  non  IcuccfifurorSproban- 

7 dl:cu  ratione  demetix  t datus  cft  ci  curator , ut  iiiius 
curam  gereret : ut  rcfpondit  Dcc.  in  d.  conf  86.pofl  ; 
nu.7.ucrf.  & ulr.  etiam  accedit,  ubi  multos  allegatSc 
in  d.  conf.448.  nu.34-  ueff.  & pariterdt  in  d.l.furiofi. 
poftnu.j.ucrfSc  perdauonc.  lf.dc  rcg.iur.atq;  Parif. 
ind.c6f.88,nu.70.lib.7.&Bocr.ind.dcc.27.nu.79.fic 
cbIlUuic  D.  Tibcr.  pcciada  ccufi]  3.  Coufultoi  quid 

luna 
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I biiieadfi,nu^.vol.a.  Mannadiditloai^Bipr. 
Soain  ttatt-dc  ftittet.VTb.^sctcnp.io  glo.  1 9.KU.40; 
▼cfC^acic  wo<t  noiat)  idem  dixitaote  ijpjn  al 

lcg.xr.paftnaa.TcffXcd  Ii  unquam. 

S I <2podade6ve<lieft,vtilletq<ndatuscIi  cnraior 
dieeic  iioa  pofiit  I nec  audiatiBi  li  dicatillfiBon  die 
Anofnmxai  datuscA  cuntor.  Vc«i  i»  paict . quxdi- 
ntl>ec.ind.Lfiiriali4iollnn.;.vcrC&ille. 

9 furoristblumuuiprairun^ocxaudaciajVtairc 
tit  R.ofiT.deordi.hidic.par.  S.in  «erbw  fnecedit  Scalia 
conliituno.poftnu.ia.ve[rnotxa  hac  lloka. 

■o  Iiqnc^tluRnepnciumidir^UHi&loqiiiturct 
poflit.-ttflelalani  ■yid  laUanumJ>.conltat.nu.4.rf. 
Acleg-4.  I'  r.ul 

Vonm  id  liiror»  UuoadiBodum  IciC:  iianum  atfai 
«oc  nili  alia  OMouiuiitiCX  qddbapcnhJxAultitia  da 
f^cndi  podii, prefenim  xd  aoikicapatius  cx  loqua 
ciatedcniennacOlUganir.neq;  edim  1 Tapieme  Ani 
II  ■adi&nim(iqnhiqauuc.,VodetOdiiuiaihi»ini 
sonfintlh quodam  raca nu^  nnim  obltaltitiam , an 
ob  fecinonis  inopum  filent.  Aiqui  Ihtliusiinqui  r,ne 
pofldquidifilcceccfiePlutaKh.iii  Lacon.  Apoph'i 

I xxhqm.  Hinc  etiam  cum  Caioirt.i  qm  pod  dictus  di 

Vti^fis  ■ etiam  cum  puero  vitiodarerar  taeitumicai 
(necaniiacuiiipuctis  exercebatur,  ncc  1 quoquam 
■i)£ie  colebat]  aitrCaipant  tadnimuatcm , mod6 
citam  piobcni.mittulitPlutaxob.  .;1  •> 

■p.  Mecfiuarecidemctcarenis,quixdialiquoc6tra- 
tio  cnonaita  hetiaeU  i coniunctis  tamen  aliquibus 
«biccifiipeciqribai  iDdiciis.'Vcaii  Uceand.  confisd, 
pd(ina.7a'en.&;cumextalie»niractu. 

14.  Fasare(^illclabaiandicinir,tquliiorihabame 
IIKldamt»rtitwd:viloqinmisel>Dio:.ind.coiir.44l. 
tm-3-fti  DaminUn  cdihi.  io  pnn-m  41  not.de  hxcer. 
in  ^ecB  fiaifit  Kober.Maran.in  1I.I.1S  pOtetl.eoaw. 
I al.&doacq.haer.fic  nadidalacoAimantiudcCa,- 
hhoUc4n(in.Tix.(o.dc  pnci«bipc.&  luipicuMium.ip. 
cafiadhccDoopexIumiinr.  <i  •••■■  r 
Vemm  c6  ha^r;uimpiiatie  debete  alia  admini- 
cula eoneunetr^aliogiii  ecla  fiiroit  probddi  n6  efle 
validam  przfiimfiioncm,dixit  Franc.Mamic.de  c6 
icti.clt.vohin.lib.a.tit.s.nu.1  i.c«rl'.7.lignum. 

< Quanquamcrcdidcrimeriltad.ipdeincmoriain- 
eidinaca  dixipius.non  habetelocu  cu  i calu  qiid.t  i 
Tcl  4 morbo,  veli  Icnctluieproucnirct,  vel  tccum 
potius  naiutaicin  mgemi  dctccium  arguit , q fuioi  t, 
1;  vt  dchocpofticnio  liquet  m Curione, tq  luit  adru 
labili  mcaranaiVi  aliquoties  tiucuptopoliiilld,  aut 
qnartum  adderet, aattcitium  qucnrct : quinetiam 
mfoiptisobliuifccbaiur,  quid  paulo  antepoluilTcii 
adc6.vt  iicum  pro  Scr.Nxuiouicerct,Ciccronc  pro 
Tlkmla  Cotta  potante , fubiib  loti  caufam  oblitus 
fit:idquevci^qHdis&  ci;ntiouib.Tittuixt'achiin  efle 
dicebat.  OtctoriA  habittidcApp  vetbmumbonita- 
tcm,dc  expcditam,ac  produediep  quodaminodoce 
leritatcin,  celle  Cicero,  in  Bruto,  vi  it  deCalulio  Sa- 
Id  bino  t ieabit  SeneCa , qui  dfiagilicstqitmcmona, 
vt  illi  modo  Vlyfiis , modo  Achillis , modo  Piiami 
nomen  exeidarin,  vt  nfert  Raufis . Quemadmodum 
{tdc  hisde  fiiaiiibus aliis,  atque  iidcUlis,qui  ob  ali- 
quem cafiim,a|umybuin,  vcl  Icncthucni  labili  fiic 
le  memoria  pUdim  apud  hiltoricos,  videre  ell. 

17.  Nccilludefipaiuumfiiroiisai^umenmm.fcuno 
acn  fiuim  ignorat : fic  innucn  vr  Bart,  jin  l.li  quisin 
fimd!  vocabulo, poli  nu.Avcrlilicuti  enim,vbi  cium 
Caft.na.i.fF.dcl^.i.idem  voluiiRom.  inconfiiya. 
ampliilimi  Dotl.nu.x.dc  inconf.  xsi.intcpcxrcnti, 
ad  n.quos  Icquioit  lar.ind.l.fiiriofiim,pqll  nu4  ver. 
item  ^ nomenXi>qui  teitam4Gic-pouxxl.vli.Cale 
btaetunllii. 

Neque  hoc  in  eo  locum  fibi  vcndicacedixerim,q 
propter  cucpocismotbum  nominis  fili  memoninon 

I I lubuati  vt  deMefiiU  ConuDo  t (K3KX1UI1  vctcnim 


monumentis  eft.pn>dimin',^rp^pWe'glitlidiWetn» 
quam  pertulerat, pr^iinoriiimsoblimscn, qui Au 
nimlitmallaSciycnrusrigci£e,'vttvidldcre$ol«nus,l 
c.d.PolyhiA.Crifliiuslib.l.c.Minin.lib.y.ap.xq.lP 
Sab.lib.io.cpk  . ’i 

ip  QiicinadilMdum(ta  loquela  hiMrliHaiatfnrocti 
pi\-lumidixicDclc.ind.coilf..US.4b)ifm.t.8cind.l:fii 
uoTum.poftMls.a^iittGlettHynp^StuI',  vipotc  qud 
nclclai  osiiitltiliixrcnllMvverbM  eltpficarc,  vrdiluci 
dedixit  fiim.Pont.in  cap.  t.$.fi  VMbjbi',&  quid  vdliti 
aurnolit  exprimerenelotiVtflidBpoiritidecltric.  1 
xgrotanxqtiiidit  Alai.md.l.nmMdorcm.!i.li  malt 
n^poilna.iovurlqniiituleft  modos,  firlblii.matt.dlr 
t salpMidJcCtaimii.tnd.Vbnr  idirio.irtverGquinto, 
atque  Fcrrct-ind.conf.xov.portnli.ifs.VtffS.rttril 
amc  bos  loillt  Bal.  tn  l.faneiiiMMfifii  prin.liib  rium.  i . 
vertiteinn«taquodturiofi.C.iiPTtebelI.  '• 
ao  FutniitideiiitcOlligimi],cdqMsadrtipramqua 
' deagitxKpioAKlpondct.'  fic fwbtdprxTuinpIit  Dec. 
ineoxonl'44X.pbft  nu.  1 .vcrGa.51aGln  d'.|xptid  lu- 
Kanum.Sxonftat  nu.i.lGdcleg.i.  dc  in  d.l.ftirioluifi,i 
poi)  nu.4VertaMm  uidicaiur,  atque 'Matsiiit.'ind.l.  is 
■ poieft,i«beo;nu.iill.  ‘Ixlis..  > 

XI  licriainfuKiedicirar.tquicunibidhiimpoAitma 
Ium  elighiicahabcmusablmp.iO  $.  fed  erit.  in(tir.<p 
cum  eo.&  4 ^vlrlm.in l.quidam,lf.de in  rem sreiib, 
quaml'tqultwBal.iql.i.uu.;,var.e]itraiioi.C.coin' 
mun.deiegahn  •i-r  » 

XX  FuribundUdiiiscftiitqutdtnSWnli  e^  libero»’ 
eharitocMlorfUborat  iqurqildinWieritoleleobiicici- 
cluritarietga  liberos:  i» eninHWfbftetd  iurenatu- 
rxli  ,dc  ofonmni  aninixmiO , cuniodluralis  (limulus 
vrgeat  patri  ad  chantaicm  liboorn:  vcll.aniiciiri-: 
mo5.h.Loclu5,ff.dcexcuf.tutor.vt  habemus  4 1.  C.in; 
l.x.&in  l.Titia.infi.lt'.dcinotf.tcfta.Stinl.parronus: 
j.vlt.if  de  Icg.l.lic  arguit  3c  concludit  B.)ld.in  auth. 
cxcinu.M.vciGlecundo  accipio.  Cdc  libet. pirtcr. 
quein  liquitur  Soc.iun.in  c0li59.nu.t).&  li^.vol.J.'- 
1}  Probabitur  quoqihirorex  co,t  q>cum  quis  aducr- 
iil  valetudine  laborci,mcdicO  lidc  cOlhlenti  noliic- 
nt  motem  gerere, vt  Ii  laluiatcs  porronies  libi  dan  pro 
hibueritilic  Inquirar  gl.inc.  ptouidendfi,  liipcr  verb. 
inrcras,tt.iliAin.ita  iciirittpcriiSpec.in  rit.de  Galat. 
{.vlc.nii.4.vcif.lidquid  Ii  infirmus,  que  liquit  Alex, 
in  (Ll.api^  lulianuin.$.canllai.nti4.in  fi.n.delcg.  1 , 
tc  Macanc.indd.is  pOt.nu.  1 xt.  atq<  Ferret,  in  d.conf. 
xo7.FoAnu.ix.vert.7.quod&  placuit  laCind.l.furiti’ 
ruin.nu.4.vcrl.itcm  Ii  inKtmus. 

14  Quam  conicGhird  imelligas,  t non  ex  hoc  folo  fiSi  > 
rioliim  ptxiiimiuuli  icltcs  adderem  liocicallc  fiiio- 
ns  c4  vel  more  inlanora , vt  coi  ligirar  ex  not.ab  A le. 
ind.Uicumdotcm.$.finunrus,poi1nu.7.lf.lol.m4t> 
ut  etiam  egregie  cxpiicauic  Aki.  in  rcg.  i.prxlUmpt. 
pt.nu.i-dcquo  incroinft  Manticaaitcbd.  Iufta4  ne 
bis  relato  loco.poft  nu.  ix.uerr.loxtum  ell  lignum. 

X5  Furontitniorbaislabocat.tquiiatcftddccreat- 
rit , m Ibum  corpus  in  mare  ptoiidatur , ut  refpondit 
Modcii.in  Ix)uid4  in  luo, iLde condi,  tnfti.ita  fcriplif 
& Alcx.in  d.l.li  cum  dotem.  $:  Ii  maritus!,  poft  nu.7. 
uerCitem  fi  appaicat.rt.lbl.  matr.  dt  placuit  Ferrer  iii 
d.canr.i07.pofinn.ia.ucr£quaito.'  ut  etiam  aljcuera 
uitIafjnd.l.fiiriofum,  poli  nu^sUerC  item  qui  hiflkp 
idem  uoluit  loan.Viliam.in  l.(Uiiiis,  nu.yd.uerGiicm 
fiiulCt.fi.ad  Icg.Corncl.dcSicac.  quod  nec  laiuic  C1 
peg.in  trad.  de  ic<bb.  tcgtiLird.  uetG7. 
ad  fjeealto,3Ciroritxlliof perdndicunfii,qtii5ier 
uicos,pcr  c6pita,atip  tora,  iiigeniinanitrctnnlosna- 
fiacrUp4iccachinos,utaitiuucnal.  ita  tradit  Alc.lir 
<Ui-li  maiiins.pofinu.7aietUecundo  md,dc  tndii  idb 
Fct1ct.ind.conCxo7.poQ  nu.  I i-ucc.  I .qn  qs.de  m cM> 
xp6.nu.y.id£  utAucte  Deoin  d.cdt.  448.nu.>.  dc  Fib, 
dc  Moaiein  nacalc  cmp.  A uend.  in  4.q.ptiomuU4- 
'X7,  Q^aiamisftiooiuseftstqnipnbCcocUiiwtti 
H i emittit. 


l 
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emitrit.ita  no"tai»(5y;^entcsm.ri.Lqui(iam  in  fuo  ff. 
decondi  in l.‘pbquxwiiia.(f..dc adii  cinft.vt 

& d ixi c L-i n fraq-de- Qfiad n t^ad.d  ' rc^lib .po(l  nu m . 
I48<verfi.&  idep.qt^^ojicCefunoluni. 

A r quis  cum  furentem  non  pr«fuma#i  l qui  cu  in- 
terrogatur |ib|Jqf>vt  contuitus  rcipondit  Cor.  in  cof. 
5i9.nu-7.voi.i.iden[i  repep)t.Io.ViU#tip»ind.l.diuus. 
eo.nu.79.verr.itcn)  G.ni^.lac.,iF.ad  l.Coroel-de  Sicar. 
t}ctQetuit&  Manr.de  conici  vlt.vp>iun.,ltbLZ  iir.5. 
poftnu..ii.vcrf.quartum.  r . • 

»p  Probabile  eriam  illud  erit  t furoris  Cgnujn  cii  quis 
in  faciem  alter)uscpafultOi&  dedita. opcre^cxpuitivt 
rogatusdixit  Cotjid.in  conf.az.nu.8ty<^.4,  quem  fc 
quunmr  Maot.  vbi  (upra,  <Sc  Maian<  ineaib^  is  potclt 
TMj.i  iJ-vcrCcodcm  modo.  . m-r-.  •; 

30  PotiiTimura  quoque  erit  illud  dcnttnria:,tatgmi  11 
ex  fcrmonibus,qup$,ptofertquis  deprehenditur  tllu 
fatue  loqui -qui  cniinfatueloquiturfatuUsiptclumi- 
rurbe  auctor  cA&h  in  d.,ljiec  codicillos»  fupcevcrb.. 
piqbari,in  fi.  verfitemex  fcrmonib.C.dciCodicil.pec 
ijqiudaiT) in  fuo,  de  condir.<  infiitu,  no^etiam  indic 
JLiu.in  d,conf./^.jt){.8.hb.i.vbi  afiVueexcinplum  dc 
eo  I qui  dicebat  (e  Deum  & Sanjftuina  .pcrmotus^au* 
4omatec.legiinb^99>d>.fiinrt.dcinc.C^nlaldus.i7. 

^ q.z.  &huiusrcjcfi  hiXi  fpccicsinl.  obqux  vitiain 
pfin.tf.4ea;dil.edi-dcin  l.isqui.S.diuusdbi^cx  fenno- 
nibus  tidebuntut  compotes  cire.^ibi  glilupcr  vcrl>., 
cx  fcrmonib.vbi  Bart.nu.  r:  flf.deXurat.dat.ab  his,idfi 
tradit  Abb.in  erqm9(dikriu.s^oll  nu.z.verfiqualitcr 
autem  probet  futqa;..de  fuccef  ab  intcA<>iAis  accedit: 
Arct.in  §.pr2aeasca*mi.4-verf.furorproba(ur,InlU.qul 
busnoncltpcnni^fac.tefia.  St  laf.indi  lifuriofum. 
nu.4.C.qui  rcfia.fac.pofli&in  l.apudIulianu,§.con- 
ftat.nu.+.6c  5.vcrf,tcrtio  not.cx  tcx.  fV.de  lega.  t.  poft 
Bar.ibi  in  i.notab.  6c in d.l.n^c codicillos, nu.  1 . verf. 
probatur  autem, atque  Maran.ind.l.ispotcfi,d.num. 
1 z8.de  lo.Vilia1ri3t.1n  d.l.diuus,  nu.78.ff.ad  Icg.Cor- 
ncl.de  ficar.  fcnllt  <Sc  Aicx.  in  1.  femum,  poflnu.  z.C. 
qui  teflani.fac.pofl'.  St  Barba-in  d.conli.jp.nu.  16.& 
zz.volu.z.idcm  vQluit  Ferret,  in  d.  confi.zo7.  poftd. 
nu.iz.vctfi.O(!ilauQ,a|quc  Alciat.in  d.rcg.i.przfum. 
^s.nu.z.dc  Vant.djcnullit.proccfl.tit.cx  dcfcdu  inha 
b1l.nu.17.  St  iS.idcm  aflcruitRaphacl  Cuma.ind.l. 
quidam  in  1'uo.nu.z.Merr.nota  quod  ex  huiulmodiidp 
ind.S.  confiat. d.l.  idem  iulianus,  quem  Icgit.cuin  1. 
cum  fctuus.poft  nu.z.veri.not.  quod  cx  fcrinonib.  ff. 
de  leg.  i.ad  idem  relpondit  Dcc.in  d.  conl.44S.  nu.  l. 
Cuius conicdurarpofluinus afferre  excmplude  Mc- 

_ji  nedcmoLampiaceno Cynico,  tquicoinfanixue- 
mt,  vtlubfurix  larua  circumiens  diditarctfccx plo- 
rarorem  abinfcnsuenilfc,dclaniru  dxmonibus  mor 

talium  peccatarvt  tradidit  Laert.lib.i.c.1 8... 

31  Vchcincns&  illa cft/urorct probandi  conieAu- 

qa,hoccfi,cumisiaconrulto,&  lincdilcrirainc,cum 
publice, tunc  ctiampriuatim  lapides  furioforam  mo 
le  proijciruta  probat  contcx.in  l.z.  C.dc  iudx.de  len- 
iit Accur.in  d.l.fi  cum  dote,  §.  fi  maritus,  liipcr  verb. 
fcrendus,uWit  AIcx.canu.7.ibprin.flF.lbl.matr.ibi- 
que  cxtctilcribentes,  prxfcrtim  Bal.nu.2.cui  accedit 
A ret.iad.S-prxtcrea,  nu.4.vcrf,  furor  autem  probat. 
Infti.quib.non  cfi  p^mifTfac.  tcftam.&  in  §.furiofi. 
pu^  1 fVetrquxro  quis  dicitur  furiofus.  lnftit.de  curat, 
idem  uoluit  Ufin  cLliurioruin.co.num.4.uerr.alibi, 
qm  proijcitihoc  idom  aficruerc  alii  plurimi  audoies 
vt  Alex.inconf.3<S>uifisdubitarionibus,jX>ftnu.  :o. 
verf.  deponunt  etiam,  lib.  St  ind.  conf.54.poft  nu. 
z.vcrf.vd  quod  vifa  cft,iib.t.Ruj.  ind.conf.67.nu.8. 
vol-  * -Fcrrci-in d.conf.zo7.poftnam.iz.vcrf.z.  Curt. 
iun.  inconf  1 5 1.  nu.8.  Thom  Gramm.  in  d.conf.10. 
tui.i  l.&Tibcr.Dccia.ind.conniZT.poftnu.  $o.vctC 
pura  quod  lapidcs,vol.3.  . - 

Si  Quam  conicfiur5  velim  intelliga^f  vt  non  proce 
dac,cuiii  fc  dcieadido  lapides  pxojjcit : v t dccluauic 
V il 
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Alex.in  d,5.fi  inaritus,eo.mi.74nprin.qiiem  feqmtm 
Iaf.in  d.l.furiolutn,nu.y.verf.  notatfi  illud,  idem  ra8 
luit  DtcJndxon£448.nu.??.  \ ecf.St  quod  plusclt,^ 

5r  placuit  Parif.ind.conf  88.nu.68.vcrfnam  cridnf 
rcftc$,vol.3.  curri  etiam  fapicnicsvirialiquandtylapi  • 
des  proiiciant  pro  tuitione  fui  corporis,  auralia  psd» 
babilidecaufa,vtrclaxandi  animi  gratia,?«icorpai 
fuum  cxcrcendiiiuxta  iCTtenriam  Alex.in  di.fi  cum 
dotcm.S.fi  maritus,  co.nu.7.in  prine,  coi  accedit  laf.  « 
ind.l.furiofiim,nu.5’.  ^ 

Neccxfblis  tantummodo  lorifcohfulaorurefpon 
lisfuroris<llgnacoUigcfepofiuinus  fdl  etiam  ex  hi-o* 
ftoticorum  monumentis  plurirna  dem  fetiaiargu  11164 
J4  ta  clicimus-Nonnc  furiofus  Aiax  Telamonist-filnis 
qui  pp artria  Achillis mormi'data  Vl?fti  in  uirnuis 
prxniiu  > dolore  aniim  & inuidia'  io  finorem  ucrltis) 
armenta  lorocxdcbat^cxiftimans  leinicfficcrc  Gnq 
cos.  An  non  fuitfurotc  agitatus  Harthbcnushrhlcra 
3 5 .fquifpia  ex  HebfyngVa  t que  noactn  cubilis  ptoccru;  t 
Saxo  Grainraariciisin  tantas  futias  tcftat  cccidiilciU 
fu  m m as  c ly  pei- p a rtes  corrofer i t,i gneoe  carbones  u& 
tri  mandaueriwaptasorcprunasinuitcaauna  traf- 
foderit, crepitantia  flammaru  pericula  pcrcurrcritidc.  a 
ad  extremu  in  lex  arhletarii  fuorfi  praxotdia  for  en  ^ 
manu  fenu  coucrtcriri  ut  rctuUcRauificasiQuim  et 
J6  furiofus  Cancmasfquida  non)inc,CatHeamosfqui 
furcnsgladio  Ferdinandiim  CaftuloncnfBtaSictlix» 

& Aragonix  Regem,  qui  Barchinoncraucnetartie-t  * 
luti  in  Ipccic  triumphi» confodcrcconatuacoliuitt- 
genti  uulncre  pctijt,ncq; eius fadi  per omuo  tottnon 
torii  genus  a lia  elici  ca  potuit,  nili  interempto  Fct 
dinando  Regem  fc  foturu  fperabat,  id^Hibt^^xpius^ : 
ab  Angelo  nunciatfi  dicebat:  ut  huius  rei  anfloccft 
Fulg.lio.6.c.  I i.Nec  minori  iiiioiisinorbo  laborguii 
3 7 Pylander  Poeta  f prxclacus,qotco4icnitinfanix^  ut 
fibl  continue  timeret  > nefux  ipfius  umbiar4x)uadc- 
fti  tutus  efrcc>occurrcret.Talem  quoq, 'Ferraria:  .foiffo' 
Gyraldusin  primo  Tomo  hiftor.Poctxlialogi  ?.tcfta 
tur,qul  nullo  pado  a Nicolao  L^niccno  Medico 
pliiadcri  potuerit, id  impolfibile  eflc,utqsabfq;  anii 
ma  uagacet , &xoncsquid6  o6s  piopolitasprobabaor 
cuucroaigmncntationisconclufioafferBbat.idtiv; 
tu  ille  pcttin.acircr  ncgabat.Sed  furiofi  cfrct,ouforo 
ris  fignain  fHxfcntiabreuitcr  uno  orationis  edreim 
uellc  cdplc^i.cu  tam  late  pateat  dement  14 , ut  ni  hil 
magis.Nosucrohxc  pauca  piartcr  ea,  qdiximusfup. 
in  conclu.dcin6tia,nunc  attingere  uoluiraus , ut.qua , 
ratione  quifq,‘fux  compos  mentis  furiolorum  Iolai 
nos adusfubucnercpolW,  doceremus.  • i m •:> 

QO  ^ c L]T  S l O DCCCXl^IL " 
ARGVMENTV 
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. Teftes  ad  probandum  furoremindutJii.  quo 
pa(flo  intelligantur  concludenter  ipfum 
furiofum  probafle.  Et  an  debeant  elTe  cq. 
teftes,  an  lingulares  .•  Atque  quibus  ma.^ 
i6r  fit  adhibenda  fides,  ati  telUbus  depo- 
nentibus de  furore,  an  illis  de  fana 
te:  Et  quo  pacto  articuli  firte. formandi 
ad  probandum  furorem, 

S V M M A R I V M.r.  . ... 

1 Ttfiti  ad  probandum  fiirortm  produ£li^»tconeludnuer 

furorem  probtnUopus  de  depojltis  ab  tis  rationem 

reddant. 

2 T tfiit  deponens  fiiper  tU^qup  ia  animo  tonfiflunt,nanpro 

batinifiratimtmrtddatt  i 

2 Inuijibik 
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3 J9mi/ihiUquidiuMtur. 

Ttfht  Jitpn furort  diponetUtt  d4ht9t  rtiam  fi6n  tnUrro- 
imttMMfm  fcientU  rtddtn^ 

y TrntfdikHrMtMmmrtddtrrJ^Jtpo/iuruit/uperbif.qtif 
JoU  mtmtt  imtUsgsmtmr, 

• Tt/fe$ Juptt fitrort dfponmtts  ttiam  Hon)fnttrrorati taOf 

d*99nt ftttntif  rMttonrm  affirrf,qMf  ametmJutfurQrim 

Tti  grstumontmlUextmplaaJfhuntur. 

*r  T^sfiipr^rortd^ntntnmoni^muffi^modjimtb’ 

t Ttjfis jMpfr/iiroredtfHmtxUs^fiUiUmdtbrHttJeeomtf' 

fki  :JtcttsJigentratim. 

9 Ttftitmttmport^ngHisrts fmrortmnonproluttt. 

i o T^i  JmguUm  nunquam  Adtmttuntur  i vhi  agitur  dt 
probando  aUqt^Jauinfptnt^Jiutmgtturf  ^adttuut 
pnbatitmtm  trmpus  t/I  dt  /ub^antia, 

II  TtJUbntdtpontnt^utit  fanammUmagittficrtdtndu^ 
quam  d^ntnubus  dt  furort. 

ixTofUt  d^tpmttttdi Jana  mmttdtponuntdt  quMitattf 
fp  maturaSltr  emuunque  imjijcetrto prffiruntur  t{- 
$rrii  depoaentibuf  dt  farort. 

I } T^btts  dtpofhnttbus  dt fana  mtntt  tt»*2U  crtdHurMiSji 
tantum fint  duodiU  vtrodtjnrort  ajtrtnUs  tjftnt  plu- 
m^vimiQt. 

xqArtimltquopadioJintJbrmandiadprobandnmqnt  tp 
Jwrort  captum . 

t i JirticuU  quomodo  concipitndi  Jiat  ad  fur^t  qualitati 
fubmoMtadam» 

* ^ J prVpc  *<iprohation5fiirori«indu^Vi,t vtfuf 

• * fiacxucrfuux4probcriOpuscft,vtxa- 

«OTCreddamdedcpontispcrcos.alioqui  cisnocre- 
dit:Hc  mouuit  Bar.in  rra<f^.dc  rctbb.in  verb-oppodia 
pmdcmja;inu.94.verCfuriorus  probaf.  5c  voluit  Arc. 
in  d.S.prxtetca  tefijfUn  (Hrquib.  non  cft  pcrmir.fac. 

tcft^oU cund. Earini. folQinu.i.in  I le^.dc  zdedt.n» 
i4.Cdc  teflib.Sc  ibi  Fulg.nu.  i.  idem  cofirmauit  laf. 
in  d.l.iimorum,nu.6.vbi  anteeQ  Caft.nu.i.  ver.idco 
teibs,8c  ibi  Alex.in  fi.atq;  Dec.poft  nu.  at. C.  qui  icE. 
iacpoEUiocaiamanimaduertit  Purpu.inK1.nu.96. 
ff.fi  cert.pct.dc  cooTuIti  terpondere  Dec  in  d.c6f  448. 
poA  num.  fi.vcrf.dc  ideo  non  creditur»  laf.in  conf.a. 
DU.7.&  8.V0K  x.A  in  con/^  14  x.nu/n.6.  vd.4.  Alex.ia 
conrj4.nu.i/.vol.j.5cinconf.i4i.nu.p.vol.i.5ocy. 
loi.d.conK4atiu.4.vol.  X.  Curt.iun.d.conf.  1 5 1.  nu.'a. 
Jib.a.atque  Bcrcran.in  conKi4;.  nu.6.in  prima. par. 
Cuius  pronunciari  ratio  lilaconfidcrari  (blct  i^a 
a di^u  tcfiisdcponenristrupercis*qua;lenfucorporis 
non  percipiumur»icd  mentis  vel  rationis  ocuIo,non 
probar.ni(irationereddat:vtdixitNclKind.(uotrac. 
aetcfiib.in  d.vexb.telhb.  examinatis»  nu.  1 3 ^.veifi.  fi 

9 tcfiistcfiificatur»namilIudinuifibiletdf»^nonco(r 
poris  icteiu,  (cd  intclicdusiudicio  percipitur . fecun' 
dumCurt.uinxl.  condat  i.nu.i.  dc  cum  probatio fii> 
loris  httmfmodi  fit  nature»  vt  fuperiori  loco  monui* 
IDUS, requiritur  proprerca»vt  in  depofitionetefiiu  ad- 
dita fit  ratioeorum.que  ab  ipfis  teitificau  fiint. 
Quod  velim aiDplicsiVt  verfi  fit  et  fi  interrogari  te 

4 fies  t non  fintde  cauda  feientie , quia  dc  hoc  in  ratu 
renet  ex  Ic  ratione  reddere  de  tcfiificatis , vt  habetor 
abipfirmctrcriptoribus  locisproxim^alIatis,&  vitra 
pratdidosdixir  St  Fran.Curt.in  trad.de  tefiibconci. 
36.nu.76.airerens  xbi»^  in  his»  qua:  perratione  intel* 

5 Icdus  t dt  coniedurasexrnniecas  pocipiuntuntefies 
it  non  interre^ati » Icd  vitro  concludentem  rationS 
icddw  debent, vt  in  fuiorc»  dt  alfisinuifibiltbus.que 
iudicio rationis»  vel  per  caurasvaideremocas  perci- 
piuntur : idem  tradit  Boer.decifia;.nu.4i . verKa.  pr^ 
iuppono.  atque  Maram.  ind.Kis  pocefi,  nu.  1 a9.nam 
quando  inducitur  teftis  ad  proba ndum»an  qu;  fenfii 
corporis  non  fwrcipiuntur,  fed  iudicio  intdlcdus» 
sunc  debet  caulam  cddudcntemfcicntix  pcraliqud 
ddum  excuxdecuro»cuamaoaiiucaogatus,icddw 


vt  prodidit  Innoc.inc.cumcaH(am,detcfiib.&  pofi 
^m  Bal.inl.ndfolumtCdeiefiib.cuiacccfiir  UKin 
d-K^riofiim,  nu.d.vcrf.  etiam  quod  non  creditur »C. 
qui  refi  fac.non  poff 

Secundo  iocoampliabis  conclufion6»vt  nedum 
tefiesfuperfbrorc  reddere  teneant  cautam  feientir, 

6 Ctnon  interrogati, verum  cr  caulam  t d:  rationem  ta 
lem»qus  condudaefurorem  ipfiim»  dc  per  q colligit 
ipfum  non  errare, Icd  veru  dicere,  vt  ait  Alex,  iu  cof. 
i47.pofinU.i6.1ib.7.pofi  Bai.dc  SaKiii  l.rolam.C.de 
tcftib.coI.S.Vndc  rclhs,  qui  deponit  aliquem  clFc  fti- 
riofiim,quia  vidit  illum  in carcerem  ligaium  funib. 
vt  furiouim  detineri,  non  concludenter  probar , ni(i 
dcin  vinculisvidilfc.dc  audiuifle  infana  verba  diccre 
addat, vt  monuit  Bar.in  d.tcac.de  fcfti.di  ^o  verb.  op 
polita  prudentic.  pofid.  nu.94-  ficquc  n5  fatis  dlct  U 
refiisin  redditione  rationis  lopcr  furore  diceret»quia 

lapidcsperviaxnproijcicbat,nam  dchocincafu  non 

prc6aret»quia  etiam  fapicntcsquandoqilapidcspro 
iiciunr,cam  iufia  de  caufa  id  fieri  polUr , tclre  B.iK  in 
d.S.itcm  furioli.Infiit.quib.  non  clk  pcrmiffac.  tcfta. 
quem  l<u)uitur  Dec.in  d.conr44^-nii.3  ^.quod  idem 
panloanrcplurib.audoriratib.confirmauimus. 

Minufque  fulficera,  fi  deponerent  talem  noluiflc 
obtemperare  medico, fcd  opus  cfi  vt  etiam  addit,  ^ 
iftud  faciebat  propter  fiirorcm , vel  more  furioforu: 
VI  cenfuit  Alc.in  traa.prasfumpt.rcg.  1 .praclumpf.  j«. 
nu.3.pcrmouisct  notat. per  A!cx.in  l.fi  cum  dotem, 
Si.fi  manius, coi. pcn-ft.lbl.matr. 

Verumtamen  dcillud  cfihicobrcnundfi,9dcfi 
tcfics:fupcr^irore|iodudi  teneantur  deponere  cum 
redditione  rationis  ct  non  interrogari*  non  tn  dc  ne- 

7 ccfiitatcrequintur»9fintcontcfic$,trcdlatisair,  vt 
falrem  fmgularcs  fiiu : quia  6c  tunc  rede  probabunt 
furorem,  vtconfulcndo prodidit  Alex.  incon(.  141. 
ponderatis,  marureque.  nu.a.vol.i.  & conf.  i47.vifo 
ihcinare.nu.a.verf.praercrca  teftes  fingularcs.v0lu.7- 
lcmc6r.86.vifisdubitationibus,  pofinu.to.verl.  ncc 
haberet  obftarc.vol-i.dcm  confi.92.  vilbdc  opporm 
pcdiCcuirc^ofi nu.  19-  verl.nec  obfiat  fi  dicatur, voK 
j.caiaccdTitRuindaconK67.nu.9  voKi.3c  Dcc.in 
conf.448  .nu.8.&  in  d.Kfnrioluin,  nu.  iO.  verf.  & pro 
bando»C.qui  tefi.tac.polV.tdquc  ccnfuic  PatiC  incof. 
gT.nu.s.Ainconfss.nu.io.vol.j.aquononrcccfiit 
Ferrer.mconl'.ay6.incaula  matri  moniali.  nu.4.vol. 
a.nequcid  ienorauitRober.  Maranr.md  l.ispotcfi, 
Du-i  fo.  vcrKprflcdidisadde  9 ad  probandum  furori 
etiam  tefies  fingularcs  adiniriumur, ff.de  acqh^red- 
dcobreruauitGabr.Rom.inmisconcluKlib.  i.dcrc- 
ftib.cdcl.i.nu.4i.qui  aliosciiac.Sc  hoc  decidit  Boer. 

d.dccif.zj.nu44-vcrr.4.pt«luppono. 

8 llhid  velim  iniclligas,t  vilocu  habcat.vbidc  pro- 
bando furore  in  genere  agatur, quia  tunc  vexu  cft  tc- 
ftcsfingularcs  fufiiccrcad  probationgfuroris.  Secus 
vero liinducant tefies  iiipcr aliquo adu  Darriculari, 
& agit  dc  fiirorc  in  fpccic»  nam  eo  in  cafu  requirunt 
tefies contcficSi^c  lingulares  non  fufHciunt:fic  dccla 
rat,&  intefiigiC  Fcl.inc.licctcx  quadam»  in  x.fallco. 
pofi  nu.z.dc  cefii.  vbi  multa  ad  id  facientia  congclfit 
quali  ad  forma  vniustradatustcfiiu  fmgulariuiibiqs 
ad  concordii  reducit  Io.And.inc.vtolhciuin,$.i.lu 
pet  vcrb-tcfiiumnlc  hxrct.m  d.qui  huic  fol^  reclama 
revidebatur:  hoc  idem  voluitBoer.d.dcci-a>.nuu4^ 
ficqjconfulcusrefpondit  Alex.  ind.  conf  91-  nu.io. 
v«f  rcfpondco,  hb.5.  quem  fcqmtur  Rober.  Maran. 
in  d.l.is  porcfiiHU.  1 jo.vcxf  piadidis  addc.ff.  de  acq. 
hmatque  Rtim.md.conf67.nu.9.vol.i. 

9 illud  idcui  9 mododicebamos  f tefies  fingularcs 
vtique  probare  furorem»  velim  limites  nohabcrelo' 
cum , quando  fingularcs  cfiiuicin  tempore,  vclutifi 
vmisaflerat  illum  fuifle  fuxorc  correptum  illo  tepo- 
re,alius  vero  alio,  nam  tunc  furorem  nun  probacau; 
fic  innuit  Kui.in  d.conf.67.nu.i-voK  1 . 

ioftpbidAi.nfsardi,%^x,  H 4 Huius 


lofephi 

to  Hum$reiiNAraf(oeft:nlvbi  jginirfde  probando 
alii)uid  nueingener^ftuein  rpecie*  ad  cuius  ^batio* 
nem  cft  de  (bbftantia  tempus , mne  cd^cs  OnguUres 
nunquam  admittQtur.iftud  axioma  elido  ex  pcruul* 
gaia  Axcurf-do^iinain  carmen./,  vir.  in  vlc.gl. 

0- de  teflib.dtim  vult , quod  licet  ad  probadum  quem 
polTcdifle  fuifictar  probatio  p tcAes  (jn^lares>  camS 
fccus  eft  t vbi  quis  vellet  probare  fe  poffcdiflc  aliquo 
tempore  limitato » fcu  ponelTionem  alicuiustempo' 

* ris>qui  Accur.ibii&  vbiq;*  omnes  fcqui  tdlamrlo. 
de  Amic.in  conit  r a7.rcdemproria  no(tri>dc  cin  cau* 
fa>&inqritioneaeirara.col.s.ver.quarta  c6clulk>iit. 

M Qooo  nforri  f^unarelles  iUiurmodi , f vt  nec 
hoc  prztcrcam»  inter  fe  dinenticar,hoccft,  11  alii  Ti- 
tium furere, alii  (iia;  mendselTc  compotem  depofue* 
rtnnhinc  maior  (Itadhibenda  Hdes  his  pro  Tana  me- 
re,qui  i i Iis  de  furore  deponentibus , vt  audior  ed  lall 
in  conr.i.nu.l.vol.i.dcinconri7S.nu<iA*ol.i.quod 
probauic>&  Parir.ind.conr.8t*oum.aa.cumieq.  vol. 
S.adidem  decidit  Thcm.Gramm.mdedf.7^nu.2z. 
vt  & afleruJt  Dcc.in  d.conf448mu.iadc  in  dd.furio> 
fum.nu-a  i -C.qui  teda.dic  poCquod  nec  latuit  Curt. 
iun.in  d.conf  1 5 i-nu.5.  atq;  Dcc.  in  d.  coof.  117.  nu* 
^r-vcrfAconfidcrandiim.  vol.j. 

Nec  abre  id  ab  ifiisiuribus  traditum  eft:nam  tefies 

j i deponentes  de  fana  mente  t deponunt  de  qualitate  $ 
f|iic  naturaliter  cuicunq;  inell,&  cum  qua  homo  na- 
fcitur;namvt  plurimum  quil^;mentisrux  compoa 
in  lucem  proditrqitT  prxlumpiio  vtroq:  iurc  um  Po- 
ti hcio  quam  Cedreo  com  probatur:  vtex  c.cumdile- 
dii5.de  (uccefab  intel^a  .&  gl.in  c.d  fott^Sapa  verb. 
lcientiz.de elcd-in  d.drl. nec  codicillos.  vbiBal.nu. 

1- Cde  codicil.vbi  Bart.nimimno  igitur  li  praeferendi 
finrtcdibusdcponcnribus  de  negatiua  huius  qualita- 
tis , iicet  refoluatur  in  afllrmatiuam  »cx  qua  necdia* 
lio  Hat  cum  elTc  furiofum,vel  mente  capeumA  two 
tanz  mentis^ vc  didr  Bal.in  c-dudum.no.u.  verf  alia 
dl  qualitas, quem  ibidsrcquuntufrchb.depraelump. 
dc  laf.in  d.conf.z.nu.8.voM.atq.  Franc.Aret.in  c.in 
noftra.col.4.  veHlaliquando  telles.vbi  Fd.nu.6.  verf 
fel  iit  fccundode  refti.quos  Tequitur  Bocr.  in  d dcci£ 

13  nu.9|.  verf.  lumquia.  , ^ i ■. 

1 j Quod  veli  m ampi  ie.s>tvt  procedat  reriS  H hi  tcBct 
pro  la  na  meniedef^nentc*  cflent  exigui  numero  ve- 
hm  duoiiili  vero  de  lurore  alferenrcs  eflent  plurcs.vt 
]niHe:nam>3:tunc  Hdes  maiorefld  habenda  duobus 
dc  fana  mente  deponcnribus.quain  millenegJtibus : 
vtrcrpondiclarmd  conf.i.nu.S.vol.i.dcin^l'  17S. 
nui.voin.acuiadhxrer  Bocr.ind.  dcctfa3.num.9t. 
quod  preci  pue  verum  eRcr.quando  illt  pauciores  de* 
ponerer  infpccie.piures  autem  in  genere:  vt  tradidit 
iaCn  loctsmodo^  nobis  in  medium  addudis.lHiid 
jdemprxicred  fufms  declarare  poteris  cx  difoifla  4 
nobi»i  I u peri  u 5 conci  u fferiorum  fcmcl » femper  pr»- 
fumi  furio(uin,adi)kmiguurle^orrereijcio. 

14  lilii  poHremolocolubiungcndumcft,tquopado 
liffc  articuli  concipiendi  ad  probandu  t quem  elfe  hi- 
rorecaptum.Bar.itaq,*  ind.l.neccodicillos.in  Hn.  C 
de  codtcil.monei.vt  rcilcs  dicant, illum  fcmcl  rantu- 
niodoa^um  ipium.vcluritcftandifecilTc»  tuneque 
non  luifle  fana,  dc  rci^  mente. 

1 5 Contra  veroad  ilhm  qualitaccmf  luroris  liibmo- 
oendam  poterunt  concipi  articuli  ea  ratione  , euni 
fcilicet  fuiHc  facetum  .iucundum , dc  ioco  talia  pro- 
fei  rc  conlueuilTc, vcl  cum  humilitare , vel  cx  magna 
contritione , vcl  corpus  fuumddpciifle  .-ira^locuic 
Bartol.m  l.qiiidam in luo.pol^num.  i.  verlic  qimo 
quomodo  poteft  illa  lufpicio  lubmouen.lf.de  cond. 
inllit. 


Mafcardi 

QO  ^ C L V S ! O DCCCXXWI-  ' 

ARGVMENTVM- 

Furiofus  an  teftis  elTe  pol&c. 

SV  M M A R I y M., 

I nmfaf  ji.  r 

, Puriofm pn  mortuo^  HfiMihMlmar.  '• 

} Pnmtitiiiupitfiampettfi.  t 

4 MifintMUjlutfimmpouJl. 

5 punofmimbwdilutidmmttnM^uBht^non pfOi^.  . 

6 Pnriofiihmuu fiuMtuutimpoi,ptofiufitfit»riit^t  . 

qu*  vidH  dum^H  ia  furon . 

7 Parmfutadbut ptnaimmpou^t^fiuindtpiiqaam- 

dttUmptrtfuktmtrniu 

1 tntirirsrttm  tcftcmtcflenonpcrffcirKlidit  : 
ruriuium  Spec.m/.i,poftnu.fz..etfic. 
item.quodcft talis, & na.tS.vcr.iKin  quod  eft  futio- 
las,iit.dccellib.audonutcpetmonuc.  infamis  per*  : 
fbna.$.tria.  3 .q.7.vbi  furiofus  i munere  indicandi  re- . 
pellitur, cum  aliis  ibidem  adduftisademdizitiacob. 
Nouell,inctg.vciiurq;iur.aidjiu.a.quod comproba,  i 
uir,Sc  Ferrct.inconrapd.pofl  nu.34ib.2.poll  Batt.in 
trafLde  tcfbb.in  c.dcrcprabat.tefi.in  veri.fiiriofi.nu.  . 
7.  Qc  ctia  m tcfta  lut  Fran-Hercu-in  traflrie  cautio,  de 
nonofrcndenx.34.nu.ai.ficctiainobrctuauitCam- 
peg.m  traa.de  tcfli.r^.  i <4a)uod , tu  placuit  Moder.  : 
Cam-in  ttad  dc  tcDi.nu.  17.  atque  Bagarot.  de  tcfti. 
tit.quaad.rcpci.tell.raiio.dcfca.pecroa.iium.i7.vc& 
conrcqucntctin  iparr. 

s Couclunonisoolltzearatiocft.-qniatfurioruspia 
mortuo, & abreme  habetur, ea  I.  i.!i.f«l  fotiofus.  fr.de 
acquir.poflelV.qucm  contcx.ad  hoc  citatae,  in  eo. 
loco.d.nu.8t.&  cuat luliaai  aperram  rerponfum  in 
La.$.  fuiiolus , ff.  deiuc,  codicill.  fic  aflerait  Patif.  ia 
C0fir.s>«.num.  1 < .dc  in  conf.  I lo.num.  1 1 vol.  a.  atque 
Moda.Gerinaii.dclcltibus  titul.de  perron.reft.num. 

} 7.per  l.crgo.ft.ex  quibus  cau.raaio.ct  idem  A Ibcric. 
vbi  liipra , nuin. , 7.  ad  quod  plurima  motcftio  con- 
gcilitTitaqud.de poen.tcmp«aiaticmic.  cau.  f.nu. 
a.4c  ;. 

) CondulioRcm  ampliabis,  vtetiam  piocedat  f in 
phrenctico>vtairciuitCampeg.meo.  trad.de  tcftib. 
cadreg.  ■ i4.pet  cootcat.in  cap.cum  diledus , de  itic- 
cefl.abimcft.  : 

4 SccundolocoampliabAtvtIocum  libivendicct 
in  indifcrelocvr  monuit  Alb.in  eo.irad.de  tefti.d.tit. 
nu.17.atq  Campcg.d  rcg.i  i4.vicriaracolligiturcK 
Spccind.^.i.num.ts.  intit.dctcfti.  - 

j Eandem  coiiclufioncm  limitabisf  non  habere  lo> 
cum  in  habentibus  dilucida  inmualls,  nam  mne  fu> 
riolus tcfti inonium  ferre porefteita  mihi  probat con- 
tcs.in  l.qui  tcftamento,!i.ncc  furiofus , ff.  dcicfta.  vt 
Sc  tradit  Spee vbi fuptad.  nu.  St.  idem  voluit  Alben 
in  co-trad.de  tcftib  Jn  cad.  i .par.tit.qiiaDd.repcl.ieft. 
tatio.dcfcc.pcrlbn.nu.i7.infi.ficfcn&,& Germam 
de  leftib.polt  uum.  ;7.atque  Cam  p^.ibidd.reg.  1 1 4. 

6 Limitanda  cftrccundo  loco  condalio , t vt  fiiaio. 
fuspointtcftiftcari  de  i|s,quz  vidit  dum  eftet  in  futO' 
ic,cuiii  fit  lana;  mcmitiira  comprobat  Albcr.  in  cod. 
tiad.dcreftib.nuii,.vctf.ftautcm  quis-idcm  placuit  ’ 
Specin  eo.if.<.num.35-in  ft.vcri.ftd  muupiid  pubes, 
mem  fcquinir  Campcg.in  d te^.  1 1 4.iu  H.fccus  veto 

7 u eflet in fiicorcitdc  vellet  peihiberc  tcfti monium  de 
his  , qua:  vidittempore  lanx  mentis>quia  tunc  non 
poftet:  nam  potillimum  in  eo  conGderamus  tempus 
difpoliriooiSiquo  tempore  penitus  caret  memonaxt 
intdledUiVtaitAlber.incod.ciucolocomum.i8.Cic 

Campcg.inead4cg.u4aa  fin> 


COftf. 


De  probationib.  ConcluC  DCCCXXIX- 

C 0%  c L y s I 0 DCCCXX/X. 
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ARGVMENTVM. 

Qozprobanda  fint  ab  eo, qui  agat  ad  re  Fur* 
to  fibi  rubttadain:&  quid  debeat  proba- 
re cuftos,  cui  res, ad  cuilodiendum  tradi- 
tar,  rurreptzfint . 

SVMMARirM. 

1 J/ns  sd  rtm  fi$rUi  fikt  fuktrsHMm  priui  dtbti  probjrt 

2 sd  rtm  furto  fm^MiiamdtbttprobrrtrfmilUm 
JmrnpUm  sJ  ip/um  $mrt  dominift  tM^unfiptritmrt . 

3 j^ems  ud furtum  dtkttprohurtdohtViltmlp*  furti*  fittf 

fitommtffum. 

4 AffMiudfurtumdthHprobunidtntiiMtm  rtifuruiudy 

tttnport  furU fd£it  numt  petuntur  fut^ 

rmt  m loco , m mo  ^ritur  couwitfiunt  furtum. 

5 lurtnut fuiftr nam  Jifmffim domo 

fuint^ttijMdmfurtumtommmeritmr  ^prrfumendu 
tSitUom  ^ftuftUmport  furti foHt. 

6 ^em sd  furtum  tenetur  rtUmpr^urt  rei  fubtrdiJupre- 

emmtfiu  ujimuttontmftcmndumttmpui  deUfU  &»P' 
fimt  rti  txportuthaem , 

7 furti  s0io  > vt  competM , fttii  tfl  Jgentt  proidrt  dlufuod 

mtrrefi  im  rt  fubtruUu  bsi/ert , pmuenum  ex  aU^uJ 
tuufu  homfiut  ^probubtk. 

S fur puMtri pouf^fsPJuto furtum eomfidint tUeet domi- 

me/m  ubeutus  mn  sppurtut . 

p CM/hSy  eui  rti  sd  cufodtmdutu  trudit  u fur  reptu fuut . tt^ 
mtur  prokur*  um^rnm/y furtum /oilkm , se  ettsm 
skffimu  euips  eommtjfum  fuiffi , dboqui  et  non  credit. 

10  Furtum  futfft  eommtjfum  eu^a  cufiodti prufmmtur . 

1 1 Furtum  jinoifufitnafifiun^  eujhdti  rerum  Jurrepta> 

tum  pofuM  torqueri . 

JxCuiotnonprpJumtturtneuipa,qus>tdo  furtum  toemmf 
Jum  /utrtttnheOyqrinonpof^bemeuJiodm,vHtnn- 
portqmo  cufiodtreMm  potuent . 

l^PrufitneptioeulpxcoHtrucufiodemetfat.f probetur  fur- 
tum fuift  commi/ium  shfy\  nus  euips:  cuius  rttgrstu 
, toofmuuj  afferuntur  exempla , 

1 A cem furto iibirubtra^jm 

pmssdcbcrc  probare  hirrii  c6 
nn0lim  diiere  Barr.in  l.fi  quisexargcotanritin  $4a 
Dcc  hzrcdi.nu.4.  ff.  de  eden.  Aicx.ia  Lprztor  ait»nu* 
5.vbi  etiam  laf  nu.i  i.dr  feq.ft.co.tic.hocidcni  tradi' 
dicconiulcndo  Bai.in  conf.476.fi^m  tale 
vctCdc  in  cafutaoodicatTc  peididilTc»voluin.x.  idem 
Baxt^crui  t iD  i.li  credt  tor.  nu.4.6c  icq.  C de  pi^nor. 
«dio;6t  pbiismoouitglo.in  verb.  forni- 

Mjrbi  Ang.  Arcr.nttm.i.In(hr.quib4n^.rc  comr  ah. 
obhfiid  Cium  pUcuic  Pons.i  n conf.  1 5 6.  vidi  procef- 
fu«vttu>aAtl'eq.voi.4*lcn(k  Marfinpra^.cniu.in  $. 
nudpmm»  poA  cu^duodcciinum»  verf.  & cx  przdt* 
Oisjdem  MarfeUrius  cxplicaui  t in  ccmf.S . 1 n cauta 
Mamilii  ioan.FerraiiSjnprin.de infra  > vbi  in  primis 
dcbcrccddorcdc  fuaoantcquamrcus  quzBionibus 
fribifdaturrcftcmofiuitrdchocidemdixit  in  i.i.eo- 
laa].l4iu«5.verfnaa]  primo  ante  oinnia«fr.dcqu«fr. 
deidconCah.frartii  iam  diu . pohoum.14.vai.pone 
ctiamalia*  A lo.de  Amic.in  conf  6o.Kcdcm|^ns 
domifli.veti^quodcircauc  aiam  Bertrao.  mconC 
357.rcriprcram  uiis,num.x.vefiiqupd  ii  ita  eiicol.). 
^mpnis  au^oritatibustex^S  .item  illud  rdJ.i.  ff.ad 
SyUan.vbideclarar>quod  licet  diihis  rex  joqtumrm 
bMiddiOtramenidcmedcinfrutOaidcm  quoque 
afrbaerauii  fian  jo  l.lj  quandomu.  ;.C  vnde  vi.  dum 
ibi  pro  ceno  ponit  pnusoportete  cdfrare  fimum  e0e 
iatfDOi>hoc  idcffl  comprobaucic  Cia^ 


jncaufainquintionisformatxwnprin.  vol.2.Soc\  n.  • 
Scn.inconLS.viiiStdc  diligcniaini^^is.  coi.  a.pod 
nu.4.vcrr.i.priiKipaliicr,  vol.i.A  Gut.in  conlips.vi 
ia  fj^inanaiionc,nu.4.vcr  accedit  ad  conhrniatio' 
nem  > vo!.  2.  ithik  videtur  factre  tcx.l.  t .^.occiforum  1 
vcrr.uanillud>vbiBarc.O(  Ronubijupcr  vcrb  glo. 
^.adSyllan.&idem  Bart.ini.vitnu.z.verr.primoc.i* 
ruid.dcquzA.iddocuitprarrerca  Bald-in  auih  ied  iio 
uomrc>ou.6.vcrr.iui  ponc,C.de  feru.  fugitiicc  id  la- 
tuit Abb.in  cJupcrco.DU  6.vcii.idcin  etiam  conclu- 
diCrdc  nu.t9.  Icd  qui.i,dc  ij&quar  vi  inct.vc  cau.ii. 
ad  idem  rcipondit  Tiioui.  Gra  m in  coni.6o.iii  caufa 
Nuntii, nu.i.a.dc  ;.vcrl.&  hinccA.de  lo  Cro  . in 
76.incaulainquil)tionisr'ormaic,in  prin.vol.i.idin- 
lupcrlcquucushiit  Egid.BoIiinpradxnm.tu.de  Jclt 
do.nu.  1.14.1 8.22.10.  di  s t.qnibmacccditlul.Ciar. 
inprad.crim.]ib.$  S.fix]  4-in pnne.  d;  .ib  hisnoo dii- 

fcntitP  OdJuiau.V'iiipci.in(uoconl'.cn<ninal.i47* 
Andr.nu.i.^  4.v'oi.i.vbt  aiiosidcaUliiaamc^citat. 

PrimolocoCondulioncin ampliabis  , vi  nedum 
z ab  agente  prob.indum  (ir  furtum  com*utnum»t  veru 
etiam  quod  rcsiurio  (ubtradaadipliiui  lurcdomi' 
mi,  vcl  quaii pertinerer:  (icdocuir  AymoCrauct  lu 
d. coni. 244.  vDi  huiiis  rei  audorem  laudatSoc  lai.in 
conl.S.coi.z  nuiit.4.vcililecundoprincipalitCT,voi.i. 
idque  coniirmauu  Marljji  iing.  Z75.1htuioinnin6» 
dc  mconfqo.lciibimrpoA  nu.z;.in  An.uaf.adquod 
dtccnduin  inoueor.de  inconl.sp  mcauia  inquilttto* 
nis  formatae  pci  Cui  lain.poA  mi.  6.  vcrl.  quodoiUn- 
do.tncoiil.aO.AaiuiiamdiU.nu.i  i.dc  leq.ucrf.  nam  (i 
rede  I dc  in  coni.  48.  pod  nu.o.A'  ieq. vcrf.dico  quod 
ipfa  inqui(irio.dc  Am  pnin.nium  didum  Barc.m  cof. 
i5.vif.i  accufanuuc  puircUapa  loaimcntManmi 
dc  Allifiu.in  x.paicui  bcuc  iauctgl.in  1.  inanifcUiAi- 
nii,  fiipctvcrb.coiimaiUiC.dcriir.idcm  voluit  Rrp. 
iDl.reiiiquxnobis.iiu.i  i.A.dc  acq.  polV.  A ante  cum 
fendt  fial.in  conii  i7<^C.iius  talis  cA.nu.^lib.;. 

Amplia  lecudolocoCooduiioncm.  vr  pretcrca, 
quz  tradid  imus*  debeat  eriam  probare  agens  ad  Au' 

^ cum  tdolo»vcl  culpa  itmum  luitfe patratum,  ita  ani- 
maducrtic  Barun  dd  iiquiscsargcncaiiisdi.an  vero 
ncchxredi*nu  4.A.dc  edcn.de  md  l A creditor,  nu  z. 
dc4.vcrl.ii  verorcinaniiilain,  Caicpig.ad.idc  com 
iiiitusreipondii  Bal.in  conf  vs. ver.  ucin  non  cA  pro- 
baiu5doius*vcifanudoii,voi.i.dc  Pans.  in  coni. 7). 
ad  vidorum*nu.(o.  vcr.de  outaca.qnxc6  mmiasur. 

Tertio  rtbi  amplianda  c A Concludo,  vt  ncc  proba 
4 tioAirti  iatiS  iit, fcd  requiratur  cciam  probaciotiden- 
titaiisrei  fora  tx.de  quod  tcpoccfum  fiUibo'ia,qux 
nunc  pcjUAUir  tuennrio  locumquoaflrmurc^ir- 
Ium  furmmcita  probatur  cxcoocex.  inl.  iit-rrdirorii. 
ne  vicio,dcini.pigX^.dcptg.atUubcrureria  uitex.c. 
audiiis , dc  ibi  per  lo.  And.dc  alios  Icribcmcsdc  piv- 
fai  quaaimaudomateicguiuimpuUusHieronym. 
Crac.  Ita  dc  lurc  reipondir  ui  coniip< . mi. t ib.  z.  n tq; 
Macf  in  coniid.m  cauia  magiAo  laFctrar.poil  nu^. 
vctiic.  nam  furtum  fuiUccomnunum  non  probatur, 
idem  obkmauit  pnus  his  Barun  Ui  quando»  in  A.C 
unde  uiidc  io  bdominus  horrcorum*au.i  .dc  icq.A.  lo- 
ca.atquc  ih  d.l  A quis  cx  argoicariiM.an  vcri^cc  hf 
rcd>,ucri.nucr6probctur,tf.deedenil.quein  fequiiur 
Aret  jn  d.S.lcd  lUar,  nu.  < uerf.  quomodo  autem  pro. 
bciur  furtum, InAitoie  adio.quod  ciiain  egregii  aoi* 
niaducnirD.VulpcLjndxonf  i47.nu.7.uol.  i.cUif- 
dem  fuit  Icnccmia’  H.0I.  j Valle  inconf  si.iudicao- 
tein  opocicc  omejarimari.  ou.  1 8.  uerf  j(cd  mne  dia- 
tur  piobatuniiuol.  1 .ncc  huius  iminemor  luit  Thotn. 
Giam.  in  cu('.54.  in  cauia  pulchctnnurmulicrisVio- 
]ancis.nu.z.dciuc6r.4i.iucauraoobiliiluAinf, 
nu-z.uerf.de  quod  apparet  furtum  ipliim , dixit  aiara 

Follcr.inpra^crim.iaz.par.citxapiatinfocmanond 
nu.  ia.de  id  (entireudaur  Abb.ind.c.  fupcreo,poA 
nup<dchis,quaeiu  mctxau.  huor. 
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fi  Iftud  poftrcmum  velim  intclligas,  f quod  fi  fcmel 
probatu  fuerit rcsfurtofiibfracSasadfuiflc in  domo, 
antequam  ftirtuni  comittcrcmr,  fit  pra:(umcndum,q> 
ctia  m fuerint  tempore  fimi  fadli : vt  colligere  cft  ex 
cdrex.in  l.fiiic  pofljdctis,<5r  ibi  gl.fupcr  ver.conllituti 
vbi  etiam  Bar.in  princ.&  Bal.nu.i.not.  i.  adlcribunt» 
C dc  probationib  de  docuit  idem  Bar.in  I quidam  in 
fno,poftnu.4.ff.decond.inftit.hucrefpcxit,quod  di- 
xit gl. in  l.non  ignorabit)  liipcrver.  fuifle  inte  Bald. 
jbi.nu.  I.&  a.C.adexhib  dum  voluitiquod  qui  femcl 
poflTcdit, adhuc  prsefumaturpoflidcrc.cui  etiam  con- 
ucnitiquod  tradit  Abb  inc.cum  ad  fede,poft  nu.  i 
vcr.coiligcdicla  lcginanimi&  canoniflaru,dc  reftit. 
fpol.hoc  idem  confirmauit  B.ir.in  d.l.fi  quis  ex  argfi- 
tani$,d.S  an  nero  nec  ha:rcdi,pofi  nu.  i .fF de  edi.  qui 
fequutusefi  Giat.in  d conf.94-nu.  2.  uerf.  prxfumitur 
* in  prarCcntiaivbi  hanc  dTe  communem  fcribcntiuin 
fententiam  attefiarur,5c  idem  uoIuitinconf.9j.poit 
nu.  28.ucrl.5c  prxdiita  ablq;  dubio>uolum.2. 

6 Amplia  quarto  conclufioncm, ut  5c  teneaturfages 
ad  furtum  prob.arc  rei  lubtra^e  preciu  fcu  aftimatio- 
nem  fecundum  tcmpusdclidi , & ipliusrei  exporta- 
tionem,(ic  docuit  Bal. in  d.conf.pg. uerf  i.uol.  5. de  in 
cofajs.in  ucr  accufationis.n.i  5.U0I.2.&  Icnfit  Bart. 
in  I.Pediu$,§.diuus.nu.3.fi'dcinccn.rui.  & naufr.  ita- 
que Soc.fen.in  conf  S.uilis,  3c  diligeter  infpec^is.  nu. 
2.U0I.1  .quem  videtur  icqui  Boflin  trad.crim.  tit.  de 
furt.nu.  i4.dcquoetiam  meminit  Bal.  in  d.l.  fi  credi- 
tonpofi  nu.a.ucr.itcm  fi  probatur.  C dc  pign.act. 

Modo  limitado,qua:  a nobis  fuperius  ia  dida  sur , 

7 inrcliigaS)Qt  ad  hoctut competat  hxcadio furti, latis 
fit  agenti  probare,  quod  interefie  aliquod  in  re  liibtra 
Cla  iiabcrct,proucniens  ex  aliqua  c3  noncfta , & pro- 
babili.-utfanxirlulhn.lmp-ind.l.  manifcllilTimi , in 

rin.C.de  furr.ubi  etiam  gl.dcclarat  honellam , & 
abilctn  cauliun  cQ'c,fi  ex  caiifa  dominijivel  quali  iu- 
ris  in  re, aut  ratione  poirdfioms.vcl  cultodiz,fiuc  de- 
rdationi.s.dc  fimilium  competierit: hoc  idem  tenuit 
A ng.  de  malef.  inver.de  vcltem  eclcllcm,  verfitcm 
tertio  potclt  dici,col.4.&  placuit  Bal.in  conf.98.Ego 
prxfuppoiio.verf  t.dcfuapoiTclfionc,voI.s.5c  Rip.in 
citata. I.rcm  quxnobis.nu.  1 1. uerf  ult.noto, ff.de  acq. 
polTad  id  ciu  habentur  refponla  Vlp.  dt  Pani,  iurife. 
in  l.cuius.in  i.iiaqi  fallo, de  in  l.cum  qui,  /.  an  prxtcn 
iundaibigl.ind.vcrbo.an  pater,  de  ini.  fullo, la  i.S. 
frugib.ff.dcfurt.idcm  confuluit  Pap.  ini.  fi  vendide- 
ro,in  pnn.de  laboicn.iurifc.in  l.fullo,la  vlt.S.  h*c  ic- 
circo.frcotiiit.dc  furt.  ex  reccntiorib.autcm  lurilcA 
Calh.iu l.de  ideo, P.Ncratius.nu.2. tf.de  cond.flm.  de 
Ang.Aret  in  jl.aliquando.nu.t.de  fiurti aute a^io, 
in  prinnu.2.1nfi.de  oblig.quz  ex  dciid.nalc.de  1^.  et 
malcfic.nu.d.lnlf.dcatfio.Fuig.quoqueuoluit  in  l.fi 
abdu^a.nu.  8.  C.  dcfurt.de  Azo  in  lummainrub.C. 
cod.nu.g.de  9.  verfdaturautcm  a^lo  furti . ad  idc  le- 
fponderunt  lo.Crot-in  conf  j6.in  caufa  inquilitionis 
formatz.nu.zs.vcrfhuic fundamento. vol. l.de  Natt. 
in  cof  i 1 p.liipcr  dubiis, nu.  5. vol.  1 . id  etiam  animad' 
uertit  Bofin  fuo  trac.crim.tit.de  furt.nu~44.vcrf  ag£s 
funi,de  Lanccl.Corrad.in  trad.  de  decur.  tit.  de  fure. 

' mi.2i.«crf  hinccffquodadio. 

Secundi)  declares  prxdida,vt  non  procedar,  quo- 
S ad  pacuamfuns,t  nara  licet  dominium  alicuius  non 
apparear,non  ideo  minus  fur  puniri  poceff,  fi  factum 
furtum  conltabit:vthabciuusexc6tcx.l.fal(as.§.  qui 
alienum, uerf  iiihil  cnim,tf.dc  fiirt.de  in  l.fi.^.  omnes 
autem.C.unde  ui,qucxi  comprobat  Bal.in  d.auth.fcd 
nouoiutc  poltgl.ibifuperuer.caftigerur.n.7.ucr.lcd 
quid  li  apparer.Odc  fcr.fiig.cui  acecdir  Ang.in  rrac. 
de  inaltf.fiipcr  d.ver.ucltcmcclcltcm.col.t5.ucr.qu9- 
roquid  fiapparct-dcmfiinili  ioquutafiiitgl.in  l.i.iT. 
item  illud, fu  per  ucr.locus  fit,uer.nunquid  crgo,(f.  ad 
Sylla,  feniit  ftjm.ln  l.utuim.nu.i02.ucrl'.fccundocd 
probatur.tfdciuft.dtiut.  dciftis  adh*raiul.Qar,  in 
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pra£f.crim.lib.y.S.fi.q.4.uerf  qtiinimo  diclf 
Rnrjus  vcr6.fi  agatut  non  contra  furem  , fcd  COQ.' 

9 rracufibdcm.t  cui  pccuniar,dc  bona  fuerunt  ad  affer- 
uandum  tradita , de  ipfe ad  fc  mendum  dicar , ea  libi 
furtofuille  fubrra^a,cencturiprc  cultosanie Probate.,^ 
amifftoQcm,  de  furtum  faitum , ac  etiam  ablquccios 
culpa  commiffum  fuiffc,alioquiei  non  creditur.pip- 
ut  prodidit  gl.in  §.  t .liipcr  ver.  fortuito  cafu,lnff.  qui- 
bus mod.  re  contrah.oblig.  vbi  etiam  id obfcraauje 
Aret.nu.j.dc  dixit  Bart.ind.Kfi  quis  ex  argentariis,  §. 
an  vero  nec  hzredi.nu.4. lf.de  eden.  quoin  loco  pro- 
prie loquitur  de  formis, quibus  probati  poffet  furtum 
in  genere,  non  autem  de  probarioncindid6rumc5- 1 
rra  ipfum  furS;vt  pmdenreraniroaducrtic  D.  A^d. 
Bqfl.in  fuo  tradf.crim.tit.de  fiirt.nu.z.  hoc  ide  uoTuit 
ipleBart.in  d.l.fi  creditor. nu.4-ct  6.  C.  de  pign.adf.et 
A lex.  in  d.  1.  praetor  ait , poff  nq.d.uctf  led  in  hoc  ilia 

* glo.lf  dc  cden.ubi  illam  efle  ^communiter receptam 
atrclfatur:  de  ibi  etiam  lal.num.  1 1.  hoc  idem  placuit 
Parif  in  d.conf  1 jd.nu.j. uerf  non  folum  ipfe  D.  An- 
toniu$.uol.4.fenlit  Arct.in  $.fcd  iffx.nu.4-uerf  in  gl. 
cafu, lnff.de  ad.nec  ab  hoc  videtur  recedere  Aicx.ia 
conf  1 js.in  caula  , de  lite  uerrente  inter  Ludouicuin 
agentcm.poff  nu.2.ucrfexaliocapitc,uol.z.idem  eo 
gnouitHierony.Grar.in  conf  lOo.  vilislnprafcriptis  ^ 
confilijs.num.4.ucr.ncc  dicitur  fufficienterprobaiTe, 
lib-2.de  anrc  cos  uoluitSpec.in  S.vnic.nu.t6.  ucr.lcd 
minquid  futficir.lnff.  de  pign. 

Ratio  huius  rei  illa  affmi  poteft,  qnia  contra  i psii 

10  cuffodcfffat  iuris  przfumptio.quod  culpa  ciusfurtu 
fuerit  conimillum:vranimaduenirCaft.in  d.l.  ficre- 
ditor.nu.6.C.dcpign.adio.ubi  id  prius  confiderauit 
Barr.poff  nu.6.ucrl.ratio,qoiapra:iumptiocff  contra  . 
cum,5e  ide  docuiriprcBatt.inl.cuin  dnobS.damna. 
ff.pro  focio, ubi  ctia  Bald.hoc  tradit  ner.  noro  ex  hoc 
tcxtu.ac  confultusrnditPariCd.conf  156.nu-4.de  y.  < 
uol.4.his  accedit  etiam  Hcrc.intrad-deproban.neg.  i 

f off  nu.26.uerf  2 1.  infertur,  fol.mihi25.idcm  ueluit 
nn.in  fu  penus  .allato  c.lupcr  co.poft  nu.  2.ucrf  fcd  fi  . 
dicat  non  interucnifledoluro.  dchis,quxuimct.uc 
caq.fiunr.  idem  probauit  Grat.  incon(.95‘  uiiafadi 
natrationc.nu.i.de  j.in d.conf  ioo.nu.5>aolu.z:nec  i 
id  ptxtetm  lo.de  Amic.in  c6f  6o.Redemptoris  Do- 
mini noffri.col.}merfitSprobatnm  eftad  cuftodi3, 
quod  nec  prxtcri;tC*pql.in  conf  crim.  18.  ftatutum 
VicemiaE.col.lt.uer.  fcd  in  cafu,dequoqua:ritut.de^n  e 
p.col.ucrCfcdfalua  illam  glo.de  in  conl.20.drca  pri- 
mum dubiu.in  priiumonuiretia  Euerard.in  locis  arg. 
Icg.arg.  loc.i  nam.n.}.de  Lau.Silu.in  cof  zp-fui  inter 
relatus  poff  nu.4.uer.  nam  amilTio  przdiffa.de  Lan- 
ccll.CDirad.in  trad.de  decurio,  tit  dcfurt.§  ffirtum. 
poff  nu.  1 4-ucrf  item  dicas  hic  Raro  enim  furta  fieri 
contingutfinc  culpa  cuffodis,  utid  pro  axiomate  re- 
ferStesdixere  Hcnr.Bouer.in  fing.ruoinuetb.przsQ4. 
ptioide  fidio.n.7.de  Guid.Pap.fing.rj.pbni  ® eftal^ 
quis  operarius  in  ecdefia.ac  Ruin.  in  cdf  xi8.uhb4c 
perledo  tenore  poff  nu.8. ucr.de  qiwmuis  Bart.ibi  db- 
cat.uol.i.de  Oec.in  cof47;.querit  ineffcdu.n.&ocR 
in  dubio  uidetur  funum  ^dunii  culpa  cuftodis.Hin& 
proptcrcagrauiter»dedode  dicere  rdlcbatBart.inT. 
i.C.dcoff.przfcc.  vigil. pcrillum  tcxr.i  cuftodibua 
II  ncgligcntizpaenaslumi,fiq;  contigerit  rem  t nodul 
fuiHc  lurrepram,  illos  in  quzftionem  pofle  poffulati»' 
ut  furtum  indiccnt,coquodin  culpa  funtob  malam 
cuffodiam,fic  quoque  togatus pronundauit  Grat.  ia 
conf  94.vifisfadi  fpedc.nu.2p.uerf  drea  fecundorfir 
de  conf  9 5 .nu.  I . de  Icq.lib.z.atq;  Czpol.  in  con  fi  I . t S* 
col.2.  uerf  ucl  faltcm  communiter  hoc  contingit,  dq 
Paris.d.conf  i564iu.i9.ueif.licctcnim  ,uol.4.Caftr. 
ctia  cofitmauit  in  l.cff  K]ui  r&$.fi  ter,  nu.  5 .tf.  como^ 
et  iftis  accedit  Lanc.Coiradan  d.trac.dc  decurio,  tit. 
de  fiu.$.funu,poft  n.  r4.ueriic  inqt  Cor.ct  SUu-d.eo- 
imeaogatosjvf^ucc.  inteidu  qs  coueoituc» 
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Litnitcs  t quod  diximus  de  pradamptioricconoa 

* 4- Ojftodcm,vt locum  (ibi  noa  vendicetit quando^ 

tUiD  commiAutn/uerit  IA  locp^  qui  non  pot  bcnear- 
ilodiA.vei  tpcquQcuftodinnoh  potuCritrnam  tunc 
^efjerumnioDU  prqbatoeabfuif&culpamita  decU 
Mndoaffcueta|utH<Ar<  Bouer.  in  tam  allato  (ingi^in 
va.p^Sc  fi^o,nu.7.& admonuit  Bal-in  1. 3.0»:  3. 
vcflit6oot.(r.dcoff^pns£cA.vig.vt&  co^ouitGctb 
ind.coar.toanu^Ma^er.peraiiosotfiual^  & niM7> 
flrorf.raaiurius,lib.3.3t  in  da:d£py.po(lnu^^.  vciC-  Oc 
maxime  cum  ibi  nodlLtiocus  habitationis,  eo.voL 
lic  etiam  Icri  pfit  £ucn^r.iaJoci&  atg.  b^i.  arg.  Ibcb 

• inatm«4M).j[tVctftajnetLhoc&llic^  oumn  w.tr  v 

'*3.^>idq$ftoundolociD  litnitabisvvt non  procedat^  t G 
px^temr  Binum  coknmiflumabrq  culpoiculiodJs. 

ce  enim  cafubc^at  prafiim  ptio  culpae  contra  cuftov 
dc)YtiUquitPatlf-iu  d.caC  1 5-d.nu.ip.vol^  dejn  efid 
TU-inheiari  non  pocelUm.jg.vol.ii  vnaentin  prosa- 
pdotoliuaiianbUAon  roIum,i.dciur.ff.dc  rit.  nupr. 
cdit.de.pnc£&  (uncfuctiuncarusftmaitusellr^&  ve- 
domino  oibuudaamuaimtniditBast.iACI.lliqs 
CR.  atgent-S.  an  vctd  Jieciuptodidn  fi.  nuxi^ff.dccdbni 
dMOfmimaAitPwifandifipo^i.i^.nm  dice- 

4biin.erit,(i  aUqiudaliud  ptobatctur,^ciptdr.quod  p- 
itPUtfifitcalpa^flodtuciill^  Vtfidlif 

Sfopouiitf  ^Lpetio  m cuifafium  fuhBmarodtara 
nmam  &4>9r«afti<u^  przfiimptiocul  po:i^io- 
4^  «qijmductfir^^  bocot  duobus,  it^damnaflupoc 
cerrteic|^iniUuolE<<i>C'.dc^dni.(hDiaat 
t^it.Cdc  doIOivU  pooiuqruauqbi  cuCnit  Aldeq> 
f0inotiisUirpaniq,q|AcamsluutaK!iutfaqoibuiilain 
Uili^AK  ad  {^diufihva  bdcmbcrcipro  «is«.  vd  xatio- 
^CSjliiQsaccominodarcti  dederunt  d vinum  album 
quali-aquam  vino  mixium, vxxebsus  Hetet . id£  qnor 
quccriMi  probat^iiicrit  diligentia, quam  cuftosooui 
MCtidUadlubciopt9Xuil(>dia,r^  vt  lire^cho? 
AiadOf^  Gcnumeritilcdno^  pforata  Uennr  » vei 
BiiirmmcommiQMm  fueutabeoiCiuiprcplunAatm 
fidebat , vd  etiam  fiiUe,^<ui)CominiiIo  tUctuntpccu^ 

EU  > f»ti:ommumollimauoac  vicboans,-ltbonx 
dci.  lqiscnim,canbu$  lurnn.ucdmifltiradtcuuj;(i4! 
fusforruiius,dc  Bcti.poteft.lWculpajUiftodis,  vidiUx 
• cidc  p(obapiriql.^B^uni>tFa:oa)mod.3c  I,cuin  • qui 
inti.n,co.vbiBiirt.  &aiij  jacomm  dillindionc  illud 
' firmant  > cum  4'gcndo.talcm.digens  nd  Ut  in  culpa, 
dt.dixit  Ang.  AcedoqueqdQdddillgenua  cullodis,  in 
$,icd  ills.uu.4.vpti'.qMa:(0  eigiObinU-  vc  etiam 

late  per  PaqUn  ticQpfa  sb  jui,a  i.&,  leq..vpl  4> 
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vtl  aiiui  loctft/rMhn  rrptMstr^stnvrjftfiiis»^^ 
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inqmadkitnrfalhm  fi*rtu»i/u*rsif^i^nttl-sCiui 

10  Fm^ts  prafumptto^Ans  aliqua  ' 

quadfvxmAvtitrtfyalkmus.  , , , a, 

, 1 1 Furtstpr^fufnkuKof nfadii^mftt  eonuttttf.qig/n.<Uk 
* <fiig>9p*dtstQinlocQitnpr^^»  quofuMif 

1 x.Purti  tst\jiumtntP  ^quanA»  a finiHf»ss,iSfiWioss^Ah 

: tus  f/iftrtpitusin  iotodnqoojssrfu  convmfium  dicHst/^  - 
l3.Furtu^prcd/atuntxqsitreladomtnis{tifHidVaIia, 

1 4 fAtclamatiQrt(f,ts»dfpsfo fifffurvrjfin  furto  furrtptarurn 
duobus. ttjtiiius  probari,  •-.blih  jouai.,  . ‘ 

1 J Furtum  fsttjffftommiffutn  todigftfirrmm  ytBfia  cauponi 
-v4‘itt^no.qb/s^natarcddi(ur,rq/^tafa^O  fi ' 

lYi  cflcdiiHcilispmDtmoois.tt^adideT 

- — '•t.4!  ritnt  tam  profitendo*  qudm  etiam 

conTuiendo  «oftti-lcribeiMcsKNt  in  primisfuit  A<y:ur, 
in:l  JAu^Hmib.idpci:  vetbipiaAc.in  &lt>  dc  in  Ut.  iur. 

* cuiusproauaciacuni  ai:^cm}U>u$;*;S^iinuriicer  cUc 
Ptobatum  tcUatur  Ruin4nCoriir28!Piuta  proponunt 
poli  o,u.3,vcfltqud4padcft,^dii{]icu|t.xs.vol.  5-&a(- 
lcMCfiluibB^in^&inl.U.quan<lo,pollii(h/4lj^  vi , &, 
lalan  l4>nMqri«ir<S.prororai(fm.^i^  leq.ff'.dccdSf 
Crau.cjia  wa  ppoed^  Dobilis-nu.  7.  &: 

Xho.4jraiA,io  oonli  r.qij<ip.^  in  con£  I7>d.nu.d.idq^’ 
ttoiuic  jUp.ailcgiV+quidam  pmsbywtaudiait  cdfcl- 
ltonein.d^4-ibi  didicil<  f (l  probarcjrcsablAl^s , qui- 
t|t|$.acicedics(jrat..in  conUv.f^^ia^  verU^bcncBidr. 
libT2Ap$.lddcont)iinauitBari£iaconr.75Jtu.t<i.vcr. 
iuUaaut  CAuCa.eum  tcq.nu.vol.t.  ncc  antccuptcriit. 
Abb40)$,Uipci'  eo.nu.9.dc  hirquo  vi  mcr.vdcau.fini- 
idem  darius  cxplicauit  Tho-Gram-m  conf  4i-nuui- 
yerBfcd  vbi  inidaau.&  m coni.  17.01^. rp  etiam  pia- 
OUtC.  AlcaUiWliAgp-  in  caufa.,  ^ litein^eiTludzani 
V)X0r<mji]|il*44«vetr.diot  Bal-vol.6.  d(-incoiir.24.n.6. 
Mu:Cad$i>>iimicndu.uol,a.dcii;ntit  luI-CIar.  in  fua 
pra.41-(3MA,UNjidJ.fi4i.66.^:ir.prni>:.  ac  Ms  rf.  in  pra^. 
li*ptinc.foqnU^i  a.vcrfinam^Artum  comutitur.dao|. 
f‘^P9l^tcili6auclotic.itctua.cotroborauit  O. 
io  tiaO:^arb7iud.Ub.z.cqu(.^e3fi  1 id.  nu.  1 4*  quod 
cpnfifinari  Vi^daupux  relp^lp  Panl.lur.Conf'.  inl-i. 

2 inpnn.lUc fuf -du.htymon  tipiius iurti  ex poUiit:ver 
bmiv^fU^  i furuoddcri,mgio,qtiia  clam  fit,dia-dc 
idpm4^>4fi^u  Imp.inilin.iu  8^turmm.verl'-t'unum 
autcm-iq(L.dcobljg.qua;e^dt:lido  na/cunuir . 

Nqc  vUamaJqr,  & potiot  capij^tcllconiedura, 

3 qupd  rijttu  |fit  dificili  p^atu,iquam  quod  per  conr 
^ ie<3turas,($c.in4iclaptpbait, atque prziumi  discpt , fic 

cpi^crir  ^A.cxcontcf.l.iVPAipmnes.^.  a Baibaris*. 
ibided  licc^hpc  jiquidp . dccc  ipilit-Bact.  inquam 
inl.dquiscx  afgCixatiis.S-,aAKipticclueiedi.  nu,}, 
vici;.quidan)  funt  calhs.lf4e)cdendp,  qupd  & fcquitur 
Madl-ip  ptad.cri03.£i.punc4uiu.i  j.  vcrT-admittinir 
prpba|io.dE  n11.17.vcrl.  nam  iunum  ptobaturex  con 
ieduris  idem probauit  Alejt.ind.l.protorait.nu.io. . 
ff.dc  cdcndq^m.tiM  adducit  Ban.  docentem  ptoba» 
ri  fiirtu  in  d.I.  (1  quis  ex  argentariis , q*  iterum  repetije 
ipic  Batt4nl4iquaiido.poilnu4.vcrl'.itcm  probatio 
pec  alias  conic^ums  • C.  vnde  vi.  nec  prrterijc  laCin 
co.§.pra;toraitmu.id.vctf.quartoaddc.Quibus  patto  , 
dnanturca>quz  uadit  Qrau.inconr.i78mu.2.  vbi  ia 
his dcli^Vs*qux  no^ump  tempore, & occulti  comit 
tuqtur.admittuiiir  Icuiorcspn^ationes,  dc  qu^  ali^s 
non  admittetemut, cui  etiam  Gmileell , q>  dixit  B^c. 
in  14c  pupilio-S  Ji  quis  ipli  piori.polLn.  r 7.  fi;  de  ope. 
nou.nunc.vt&  icncc  Abb.md.«.lUpec£o.nu.  9.  verT- 
fcd  quia  Aip4ui.de  hisiqux  vi  luetiV  ^ cau.  ii.ad  idem 
lopiusconluiuisrndu  Alcx.inconl'5  3.  vilq  themate 
fupralpipto.nu.  1 ■&  in  cool.69,  vila  aarratiooc 

nuinc!  1,  & in  conlH^^tnimaducrlis  lus,poA  num.  d. 
volum.  a.  iudid.  conlil.  isp-  iA.caul^^  ^Ammux 

Thadsam 


6 lofephi  Mafcardi 


Thadinm  nroR.poft  im.  >4.»tifi»nde  dicit  Bar.vol. 

*oluitiitcOii05«vilWtoppoitune>  poftnu. 
d.TCr  qoi>  ifl  hiiq»*  oo.  olti.vol.  i aiecab  hoc  reccP 
fitQrtr'n<l-'8<^94viG»ftA  ftecje.na.il- vol.  a.vbi 
* hinceffe*c6t<»*fttibentHiiiilenteniiamfirmJuiti4c  i 

idf  in  coof.9  J .nu.  1 1 .&  io.dt  in  conf.  ii)o.nu.!.  vcili. 

«ttJ<h*nhi>nonob#*ntibu«,eod>»ol.».hocid8ceii-  , 
fuaeftrif.in  deoo(.7t;4<J  viaoriam.  nu.idA  Tho. 

Orabi  ih  cortf.4i  in  cauftnobilit  luftinx.nu.p-  * In 
eohr.i7.incaulii  ftirti.nu-dnnconr.do.  in  caula  nflcij 
deMunieilainu.i.quod*i  fciiptuni  reliquit  Lancel. 
Cbrrad  in  itaa.dedecar./.flmu  poB  nu.14.vcr.cum 
premifla  cdfctant.tiiaic  furt.Sc  illis  pofttcitilis  fe  fub- 
i^pfir  D«t)  Oflau.VuI  pcl.conf  i47.nac’.'vol.'  1. 

Probatioenimcooieciuralif,  ic  per.li^cia  in  hu- 
4 iufniodi  dcliilistquadilficilia  probatu  Tuntidc  clan* 
dcftin)  commiitunnlrdiabciut  pio  euidi>i>  A mani- 
ftfla  ptobaiionelk  volait  Batt.in  11  licci  Irnjfcrator. 
in  ptin.p  illQ  rexl.ibiiCuidcna.  ffafc  leg.  i .cui  rei  fiiuet 
contex.  in  l.fiquis  locuples  In  fi.lMc  mamimiftcfta* 
dccontex.in  l.n  creditOr.C.de  pign.atl.Wew  Bati.ie- 
flaret  in  toties  citata.  I.Gquisex  areemanis.  ps>lt  nu. 
j.ff.dceden.&  in  d.l.de  pupillo-S.fi  quis  ipli  prxtod. 

col.a.poftmii<7.fl4k»>p«.nou.nunC.adide8*ettit 

Parif.in  c8C<  jXt  fi  ad  cxhiben»Hi4id;J4-*«t.<u  con- 
ieftutf  dicantur  legidiBi  probatiodcicol.  1.  & in  d. 

conf.i  sAmti  s-verScceftiiefliqi-ttKiptobaiio.-vol. 

4.h« id* nioniilt»al.iht.aretot  petitus  pUiareeti 
in  ptin.  nu.s.Cdt  pihlllinit.idqicognouit  Alcx.lnd. 
conf  a+poBnoi*.V*r£^aflfieljni.vol  a.6tl*l-inl. 
pnttot  altdldmueraibou.  ii.ff.de  eden-nequereii- 
cuit  Mar(jnd.S.|»incipiufflpoftnu.i7.vet.  «afubdit 
Banno.14.dt  Gtat.'conr94.nu4.dc  c6f.»  t .nu.  a*.  Vol. 
a-Tho.Gtanial.conf  41.  nu.a.  verf  quod  tales  ptxsQ- 
'ptionct.EtXancel.Co(rad.in eo.ttac.de d*ar  td  de 
mrS.fiirtum  aaofl  nu.  14.  verf  4c  cum  pcMtifla  idem 
probaiiit  lo.(^.in  <6C  td-in  caula  Inipiifkionisfot- 
matc.nu.  ? 1 .verf  piarter^  in  criminalib.yoL  1 lic  ar- 
bitrares ell  Caft.in  cfif  aS.in  caufa  qMrveriirei  int« 
Petrum  loa  nn*  de  Cofbinellis.nu.j.ver.probaiiortre 
aftr.vol.a.dc  hoctoUiptobauit  Ruin.in  d.cdf  aiSivr* 
fD,&  pcrleao.nu.l.m.taIesenim  Rationes,  vol.  i. 

) lllisaduerlari  videmr.tquod  oblouauit  Abb.in  c. 
vif.in  fi.deolfi  deleg.vol*sibi  .quod  vt  delega  lusad 
dilliiaioneui  eccleliafticJ  procedere pqdic, debeat 
ma  nifcR*  con  fla  re  de  delicto  tuibaiionis.  nec  Iblficc 
reficx  conicclaiisid  probetur:  quia  debet  plene  cd- 
flare.auaoritaie  permotus  d.  1.  Ii  quando.ibi  parefa- 
Oa.i  bi  Bald.nu.  t.&  iaf  nu.4.C.vnde  vi.&  idem  pla- 
cuit Dcc.in  conr.4ie.1n  caula  mota  Mediola.  coi.  a. 
nu.d.&  Icq.ac  i n d.c.i  .de  olficdeleg.  idemicfeiendo 
pntdifioscenruitCian.cdf  144.  In  caufa  inquifitio- 
nis  formatat.vol.a.vt>i  alica  citat.de  dixit  Baldin  l.ci- 
ncsinprincCdeapp.dt  Bat.in  d.l.fiquisexatgcmt- 
' ti)S.S.anvcroncche|^icnmquon:anleanc‘omnea. 
ff.decdcn.inqiiles<ii>i,<^od  vbiiureaOionh  tenetur 
ad  tefliiuiioncm  rei  libi  cdlignatar.  dt  allegat  rem  ip- 
famcaro.vcl  ftmoAifflilubmdamdiocniaaifellir- 
fimis  probationibus  prbbare  debeat. 

Concordes  efliccrepoferis  hasopiniones  hoepa- 
AoiVtpiiotlentcmia.qua  dicitur  furtum  probati  c6- 
d icfhiris>locum  habeattin  calibiu d hire  expreflisi  in 
quibus  lex  ftatuit  comesuras  vim  probationis  habe- 
te, vtoo-Bal. in  J.l.ciurs.inpna.  vm.nili  lex  flatuat. 
C.dc  appcl  .motus  ex  I.dreu4ibi  exiflimari  porefl  nd 
lua  culpa.ff.de  in  inregr.refti.de ex  aliis  iunb.ibidrecr 
eum  adduciis4]uemrcquiiaucftOec.ind.c.i.in  h.de 
ofli.delcg.duQus ad  hoc  dicendum  ex  gl.  in  l.abliui- 
tem,flipct  verb.danman.  ff.dcpccn- 
7 hccundolocopoflumusdiccfetpnoremfnlam  lo- 
cum fibi  vcfidicare-quando  natura  delifti  non  patia- 
■ur.quod  habcannuptobaiiones  concluddies.vt  efl 
rjuaitdorui  ixatuneUdiAcilisprobauoaiiiVcl  vi  ng. 


fliidicut.-fafiitiSflnintis.TtsIit  illa  delicia  ,in  quib-.fi- 
giu u6remancnt.de quareexunpIQaffcrri  porefl iq 
pcrcuiicntc  alnim  mapu  vacua,  vd  in  limplici  infui  - 
tUiVd  ctiamlnadulienOHitqiintiittoq  line  fradura 
^mitnrot,vt  cucniidicbuidaplisin  bclelia  S.M» 
ph«  f uinsciuitadsPlacentizdii^slam  Rcuctid. 
EpsAriminilisliingeret  officio  vi  litationis  Apoflo- 
licciliijt  ibidi  funoliibnafluqooddamvafctilfiab 
gcntcuml  quodam  presbytcrochl*  In  diuina  facieii' 
da  deferaiite  nullis  fignix  fimi  cditfi|]irelir)is,in  his 
emoiidc  iffasGmihbus  poteflagi  ex  conic*lurfs,dt  in- 
dkiis,alioquiaiuludehAa  impunita  Ixp*  remane- 
icni.vt  prudentci  monuit  Bolan  luouac.  critiMit.de 
ddido.nu.  1 1 At  lcq.de  idetener  Iul£lar.in  frei  psac.  * 
cri.lib.j.i-fi.q.S  s-quoinhxodiftiiiguitinrerdeli^ 
fadi  itifcuti^  dcliOfl  ftcSi  pmsnbtsAt  inq.4S'er. 
fciasiaivbifpcciatimtredit.^in  fltnofinefladuie 
cduulTo  ndrcquiiit  ad  ptocedendO  aliqua  inurtNM' 
tiodciitii  Acd  flatim  poncAa  querela  p6r,  dc  dirJa- 
dex  isiquiccre  contra  dcli  nqoenid allii  mendo  c6m 
cum  inlbcmatioiiea,  de  habuisindiciiSlillil  carcerant 
vcl  ciiaiifacerc.^mtquaiitaidcttOI  iequlreret,alidt 
iniiniu  ddiAaimpunl«s]Khrtl1nMiqi  nnUtfimsd* 
efl  dicendum,  dc  fupa  bocJdquii  ipfeln  pnAicandI 
Ia  Ibici  ficii  difliculusadq,  FramBlwuii  Ibcritac  d« 
ind.de  tomud61.t7.nu.iun  fi.  atreflai  hodicinprai' 
xi  oblctaachvi  ftanm,qqodqui*Gt»iw<ta{'dealiqil<i 
ce  liibaachi,totqiicdtuciia(p*  Aiikfutio,'  aWt)|<o^ 
aliiadcipIbiiutncanlltgvdiidcmftMaifhDdicmo 
ipe  tCflanuCalban  Iba  pnAioitin,fbl.d7.nn.d:  dt  idf 
dixit  Acgid.Boir.<ttii.de deti Ao.num.a  1 . qui  tamen 
ibidedaiatidpco^cieiquandoagiiur  kd  panic»i 
dura  ciuilicet.  Verum  fiagatiucriminaliicr  debet  IU 
ttm  fecundum  ipluni  conflare  in  genere  dc  dctlA» 
commiflb,iux.ccx.dc  gLIn  l.indelwarins./.fi.  IF.aA 
Uquil.tui  afiienrire  videf  Cla.in  /,lic|.d4.vei£  debet 
autem  hidexAum  conliilit>iuAot  hidiccs,dc  qni  coib 
fldtrare  ptocedum  neniincni  dcbtxcponeiead  loc^ 
tiitai|i>nifi  prius  dc  deliAo  iplb  appareat. 

Vcrilm  vc  ftcihuaAs  darius  demonflrenns  fiurfl , 
fcilicecpcOicAuras probati  ex  illis  multas  hic  fubij- 
tiemus, quibus  Amu  poflb  probati  noflri  ccnfiicnint. 
Ecviquodptopofuiiniciplaexequar,  potiflimlfhr^ 
nim  probandi  conicAuramt  k (flcrifqj  traditam  efle, 
qfioflium,Vcl  alius  locus firaAusrepcriniri  ad  quem 
fteilibe patebat  adires  ad  res  illaa  ex  portandas  > quz 
Ibbira  Az  funciita  mihi  teflis  locuplctiflimus  Bart.in 
d.l.li  quis  ex  argenta  rijs.$4Ui  vero  nec  hftedi.nnin.  i> 
vcrfqdam  funt  cafiis-lEdc  cden.de  in  d.l.  fi  quido.  in 
ii.Cvndc  vldeiuLfi  crcdicor.poflnu.s.  ven.vt  puta 
<)ujaieperireroftia  flaAum.quifcquutiucft  Alex, 
in  d.c6f  s4.pofl.n.6.vaLs-Ang.ArC4n  S.  led  iftz.nu. 
I.vcif.quomodo  aut  probetur  flutum.  & cfiprobauit 
fafind  l.pmoraiL$.pmcotait.nu.S8.vcrfvcfid>ba- 
tut4)uod  oflium  noAiS  tpc  fiiicfra  AA.-ffde  edcn.MC 
ceniuit  M aif  in  conf  i.poft  ou.a.verl'.  non  haba  ob 
ftarc.de  pofl  nu4.  verf.  quinimmo  > ad  q>  optim*  pci- 
tinct,quod  habettit  in  I.  i.$.k{,&  eflbi  Aores.vbi  gle- 
in  d.vcib.cflia  Aoics.IT.de  cffraAorib.de  expila  t.  Dcc. 
Ct  huius  conicAura;  meminit  in  confat  s .nu.  1 a.vcif. 
dc  id*  G murocuptade  poli  ou.7.Tcrf  dc  illis  exifttii' 
bus  in  Ecclelia.ad  idem  cauiiCrat.in  eonfc4.na.14- 
vetfpnma  conicAuia-vol.s  jllerens  ibi  in  hanc  fena 
' ccniiamomniumfuiflc* communem  ptop*famvov 
Iunc4ccm.de  poft  na  X4.vcrad  quanam  relpondem* 
ac  idcm  dixit  in  d.conf  pt  .nu4.dt  pofl  nu.  1 a.vctf  ex 
quibus  Tatis  vidciur.co.volax.  dc  ante  omnes  illos  id 
animaduotitSpccin  tit.de  funu.i.vnico.nax5  .va. 
fcd  quomodo  probabitur  amiflio.  ob  contex.  in  I .pi- 
gnusin  bonis.C4lcpign4A.&hocidemtcnuiiin  /. 
vmco.na  I j.vciffed  qualiter  ,pbabir.tic.dc  pign.nec . 
huius  immemot  fuit  Bal.in  1. 1 .poft.n.s.vcrf  noto  cx 
pnin«iCb»aiW6inl.i^C<lcpofiiiid*c6Ftoba« 

uit  Calt. 
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vi|  Caftin  UG  quj.S.fi  TCiq,im4-ff0ijB0ja4«u  a Cqj. 
Abb.m  d.cuqxr  eo.nu.5|\r^:^(^iQud,di;  His  >quc 
▼i  m«.vecau.fi.refpop(jic  cuai  A,ym,  Crau.m  cdC] 
i7$.in  prin^ThqCixa^iacqr  ifir.in  furanu. 

in  cope  1 4-in  cauia  'puleja  ima:  nmliccU.  dui*  i. 
^ in  conCiS.nu.ai^  ia^^iit^W.  1 . & in  cpnii, 
4i.poflno.i«verir<^^mG*i;c4>^cuinnict  vitGt  Bal. 
to  cdCi  sa.nu.  i.vda^.quibm  no  recedit  Bruu.trac. 
dcind.q.p.i.pjt^^n(li^ol4VaLinconf.fi..iu4i- 
cit6opmctcG^rimim.n.^%vefjinmbfoftius*vol.^ 
i.cid(rni2adb4cGt{Ml.C43r.m  Tua  prac4:r|.&.ti4jb^»  5.‘ 
q^var.  & reUcioi^tu»  vtdrationjs.  qcin  q-  dd.  qec^ 
fZUjarqi  D.VuipeUdxqr.i47.n.7.vpf^vndc  merito. 

Secunda  coicdura  furti  commiiUcxpocolligi  po> 
9 HiMUi^calxtad/cnedrasdduiu^quadkiturtaAd. 
fintiG.inucnta:  atteiUim  jf^rcAnt.  Blah.' 

i|l.ttac.dc  indicdtHT^a:x  ^cGuidc  ccl^.iodic.nu.4as*' 
Tcr.fcalt  ante  fenei^iif  ac  voUue  Puthan  tcac.  (indic., 
in  vetb.  indccuPi  vcrilan  (i  tcpcnamr  fa^m  furcuin 
pcrfcnciltamappodu  : v t cautum  cll;  ab  Alex. 

ancQn£5.IncagfAi8qui&ioni$focuia^-col.  a.  po(^ 
nu.  ^ycrCdi  liccrdcpoq^t  quodluia.  vol.  i.quod  ce 
aotcqc4voluicSpec.iad4it^cturtd^.vn}co.  num.  5. 
verf  G vcfdc6cra  cum.cuipoAitmb  acccdir  NouclL 
d)tr^at.add€icnGim.  innib^nindida  proicoiiat 
I.  vcif*  (cala  aatcfcnclkas. 

HtMc^ximacAcdic^uia»Ua,t(ircsaliquardi^ 
(kln  loc(yfuni,qu9BdcriK>Q(tfCt  ^'c  alicumsut  ll  tc- 
^fearpcUftvcl(iiacmG}Vclali(^uidhm6i  relidu,fic^ 
iqftnuG  fiierir.  01  ifHicntione.n.  idaru  reru  coicduiA 
ivqfuturbmil^fdG  fuiflecominiisurlcd  et  ab  cocq*. 
lMiiiuici.ru:adinoouitMatc-Ant.Blaii.ui(UQtrac. 
de  ind.mti4a7.Vcrl.rc¥:4(iquaAc$etit<SraL  m 4-conf. 

nu  • aot  Mcn  I It  A hoc  I d 2 vol  u I r M a rf. 

indjcooL'SrpoGnu4*vc(f#cc.hctobdarc:dcpoUmL 

. ijrert.o  pn  moqiuncum  id  ^ndiciQ  icarp^lii  reper^ 

1 * ' Ncc^bhaclC^c  abed  conicd^a  iLa.tquz  (umit 
cxformataiispcdi^^iitanbsin  terra  huimda;nj»6ccx 
bqcpoiramuscdioC^ca  aflcquiabcodcdcUUuGut* 
IccomiGum.iatafl^ii  Bai*inc6r.<p7.  quxdd  mulier, 
cu.i  i.verCac  int^acftionc  proporita.vol.$.a(rat5  ibi 
vcAigia  pedti  dclignarclufwtum  qualiutCrClvulpiu* 
ac  ex  pedum  (cimtacopnoiciquaaanGucritiairaq 
foliciti  venatoris  laqueem  ndeuadift  cxioti  laqueu. 
01dcacq.rcr.doni.quc(cquiuirBUn.eo.tra^ulc  tnd. 
nu.4zd.vctf.  forma  pedis,  qim  in  locoatac  Alb.  in  L 
tndic.col.£.Cdc  rcb.  vcn.ieieieiuc  vidiBc  quendam 
ludicem  malctiporu , qm  agebar contraquenddae* 
caCztuni  >cb  Giratus  edet  vuas  a vmca  > de  qa  tara 
czat  madida  A hunudaiibiq  pedum  vdtigiaappare- 
\At  illiu».q  furatus  fiierarradduxidc  illum  ad  locu,dc  * 
depichaididc  pedes  cius  cum  vc(hgiisconucnitc>  ex 
bocqandicioquaG  ccctUlimocu  condcrunaBc^cuius 
iudicio  non  tfi  fc  fubfaipGrBlanch.locoum  aliato, 
cminimmb  omnino  ncgatxalc  indiaucx  ic  itblu  nc' 
i oum(^tisefl<;adt£icondemnationcm|(cd  ncc2r  ad 
cum  torqu£dum.poBct  enim  £zciic  contingere  Gmi* 

] toidinem  pedum  adcBe  > nec  eu  elicem  rt  fubrtaxc* 
nciuii^tsumen  aliis  conicdurispo(lctorquerilen> 
ijqpctcaquxAOt.Bal.in  Lnon  hoc.C.  vnde  legitimi. 

Pixterca quinto  locoaliainoftris  aBicicc6ic2iu* 
iira>qnfdlicct  tdGiutimisaadiruscftdrepimsmlO' 
c0,mquofununi  commtUumdf:  vtmonuitBart.ia 
lii  quando.nu.f.C.vndc  vi.qucm  fcquitur  ArcUn  d. 
Sicd  iftx4iulb.^vcrf  quomodo.  InGdc  a2bo.  & ip(c 
’ Bar.fcrip(itinra;piuscitatal.G  quiscxargtwiis.  S.an 
vero  nechiuedLd'4jccd&acini.vIt.inn.(f.dcqu9lt. 
idcmcamtAbb.ind.c(upacapo(lnu.9vcrf.dic3t. 
dehis>qux  vi  met.v2  cau.G.ciuldcm  (uit  A fentani^ 
Gra^iBdx:on(.954m.ao.va^A  pro  corroboratione. 
yol-2*^d<|:  voluit  Rota  Vall.in  dxon(>5  <•  poB  num. 
xs.vafA  quodGMtauditusBrcpiuis.vol.iApUcuic 
^hora-Gamaa  coar*4i  poB  mt«  2*  de  }• 


NcChmcdi!Tm)ilisc(Hcxr:»,quar(ublcqoirttrc<nc. 

1 } ^ura^lw^ti  cofnmiin.fciHcct,qndoininast  rcifub:ra« 
axvidcns  nonadcflcrcsfuas,conqudiusficcum 
cifsA  aniicisGuccfj.im  vicinis:  namper  hdequae^ 
iam.pr^bamrfuriu:iiadar2  tenet  Hippo.de  Marf  ia 
luaprac,S.principiunj.pbft  nu.7.vcr.nam  ftaiiin.idi 
(cnntBUnc.ind.tradl.dcindic.poB  niMZi.vcr.puto 
oudd  mcafu.atq,  idc  Martliu  coiiCS.nu.  t.  In  c.ldctn 
t«^.q4B(a«cmiain  Paril.ind,5{>nCr)6.nu.?5.vcrf; 
.iIiudindiciuiri.voI,4.&  in  cool!74.nu.i8.vol.i.qiio 

X inlocoapcrtcaffirmarconqueOionCfaclamcu .imi* 

cisjdc  ahjsi  Dooimorcniin  de  a miifionc.de iubtra- 
2lioncipfais.m<flc  couicdura  ad  probandum  furtu, 
quibus  acccji^iJt-lui.Clar.inpradtcrim.lIb.s.Jf.  fi.q.  • 
d6.circaprin.Rol.d  Vall.d.c^.s  i.n.rs.dc  Gra.d.c6r. 
p'.port  nu.iz.3c  Ang.Atcf.  loquCsde  acclamatione 
ladiapoB  furtum, mSfiirtu.nu.f.  InB.  dcoblig.  qux 
cxdolidnafc.  cuinspronunciatufingularcdidrPcr. 
OcranLin  fiu^S.nu.  4-  hoc  idem  tradidit  Gandin.  in 
trad-tualcf  tir.dcfuri.de  Utro.col.z.vcri.lbicr  quxri» 
quiscB  GirmanifcBus.qtvbusadQtptilanmr  tradita  i 
B.tr.inJ.i.$.potuilIc.d..*td  Sylla.Vbip  illum  icx.notat 
qx  vocibus  plorantium  induci  indicia  ad  probadum 
aliquem  voluifle  inferre  vim'.i licui  puelle . qu.t  vici- 
ni audierunt  ciamaurem  » deplorantem,  quem  rcfcit 
Pc<raland.i,ind.ling.J?.nu.t.3c  fcquitur  Marc-Mar. 
in  Gng  4*vnulqui (q;  lir.  poB  lui.  1 ;.vcri'quia  (i  puella 
inuctua  plora  us.  idq ; mulco  a ntc  iftos  d ix  i r Spcc. 
titxlcpig./.rnico.n.^.vcrf.fcd  qiulircr  probabit.ibi. 
cBctiainconicdura.li  tpledamanir,  venite. 

14  C^iasacclamarionesfvdmi  IC  hic  monitum  clTe, 
pofle  probari  dnobuMcfiibus , .qin  t.ilcm  clamorem 
audiuitic  tcflciirur.vf  docuit  glo.inl.tijupcr  uerb.  vel 
indiciis.C.fjmii.crcilc.  ac  in  l.ft.liipcr  vcrbxxcepro. 
C^IccatkfolknA  id  profingularioblcniauit  Paca- 
(an^Jiin  d.Gng.S.m  Gn. 

Suc^urirA.Ali^  c6ice\ura,»qu«(cptiiDum  locu  te* 

15  nctA  ai^it furtum  fuiilc.ciusitlum.t  vi  cB  qu.ido 
Izt^pcsdcdir  cauponi  valiliniu»  3;  fardeliu  lignoob- 
figqatGA  10 dicit  eidem  oliqrtid  Gbi  fuJOc  furre* 
p|uaAb^au.nani  G reddita rititrcGgnata » coieBu- 
racnr  fiirrt  commiBi  & eo  in  c-afu  iudici  permitrimr 
agendi  contra  familiaresdomu^3c  illos  torracrisfu* 
faijcicftdiritapfoBicndofcriplit  Rirt.in  l.vnica.S.fcr- 
ui.iw.5.if.(urt.aducr.naut.€4Upo.&.nabul.  quo  in  lo* 
coinportiemitfvcrbisdixiripsulMin  vliiforcnG  ob* 
feniaBealiisPins,  eu  (ibicontigiflct  haicfimile  fa- 
aum  tdcin  fenfit  Balin  rub.C.depofiii.in  prin  A no- 
tam pocl.in  I.  i./.fi  ciBa.vbiprarcipue Rarenu.  z.  3c 
in'l.li  UccnIum.ff.dcpofiti.idcm  Barr.  monuit,  in  d.l. 
ina^ionib.nu.2).B'.dcioUr.iiir.3cin  1.  fi  qu.poBnu. 
4.verfircniprobabiturpcrafiasconic^luras,C.  vndt 
vi  Aicnpfitiatc  Parifin  d.conf.T^-mfidari  mimme 
potcBmu.  lo  cum  plur.fcq.voJ.  liicq;  concludit  m d. 
conf  5G*nu.i6Jhb  verfquinimmo  fi  nuntius,  vot.  4- 
3c  nu.  z9.de quo  nos  infu  latius  diflcrcmus  in  conct. 
de  probatione  fimi  pcriutamctum.vbi  pllirimaiibi» 
quxlucomifinmS}  aBatimiaippcditabunrur. 

e O e L f^S  / O DCCCXXXl, 
ARGVMENTVM. 

£x  quibus  probationibus  fmgularibus  fur- 
tum probetur* 

SyMM^RIVM. 

1 Vur»xtoquis^dfmmiturtfivi(Mtfufritno£lu  domum 
tfUmtxirtytnquAdiutur  pUlum  furtum . 

X Furti pruf^puo^  contra  akqucm  yjixnfut futtit  exut 
domB , in  quajurth fafium  diutur , cum /tfcicuio  air- 

gua 


lofephi  Mafcardi 


quo  fubvt/U^vtlpallioJtdqmdtJlH  ignorabatur. 

I furttprafumptioctjpxt  tontra  domum  exeuntem  , cum 

adeflalia  verifimilitudo  in  contrarium. 

Quod  fublimita,vt  nu.e^ 

5 furto  fubtr axijfe pecunia  is prafumitur,  fi pecunU  mul- 

tum impederheiu/dem forma, cuius  fuit  pecunia,  qua 
diestur  /ubtraflaprajerthn  Js  is  erat  pauper,  nec  rept- 
riaturvnde pecuniam  habuerit. 

6 Furti  prafumptioejl  tontra  famultsm  fugientem  e domo' 

domini^n  qua  res  fubtraila  fuit.  ' ' 

7 Famulorum  natura  furacijpma.  ' 

8 Famulus  de 'sure  ex  Jola  fssga  nonMefi  fub^i  tormftit, 

nijsalia  indicia  edcurrat:  fecus  de  c6fuetudine,vt  nu.g. 
10 Psuna malavebement facit  indicium  coHtra  culpatum , 
quod  rem  furto  fubtraxerit. 

I I Furtum  committere folitus,praftsmituretiabodie furari. 

1 2 Furtum  ficijft prafumitur  is, ad  quem  folum,rton  ad  aliu 

rei  furata  emolumentum  IpeUat. 

13  Furtsem  feeifie  prafumstur  vicinus  domui,in  qsta  futili 

falium  dicitur,  fi  mala  fst  conationis, ir  fama. 

Secus  fsbona,vtnu.\if. 

j 5 Furtum  prafsemiturfuiffe  commiffum  a domefticis. 

16  Furti  fuipicione  non  caret , qteirem  furtiuam  emit  clam 
a fure, 

l~l  Furti  prajumptio  fateorUra  eum,  qui  rem  furatam  in 
pignus  recipit . 

18  A furti  fujpicioneabe  fi  is, qui  ignoranter  rem  furtiuam 
emit, vel  sn pignus  recepit. 

Secus  Js  fcunter:na>ntuc  etiam  furtum  committit, vt  ibt. 
ip  Qua  requiratur, rt  emens  fcienterres  furtiseas pqjfst  reus 
furti  peragi. 

ao  Furtiuam  rem  fi  quis  penes  fe  habeat,  ir  cbfueuerH  emere 
res  furtiuasprafumitur  illam feiesster  emijfextedefur- 
tstenebstur . 

Quid  vero  fit  agendum,  fi  eeon  fit  folitus  talia  emere , ha- 
bes nu.H. 

2.1  Furti  indseium  facit  malum  stomen  contra  eulpateem. 

0. 3 Nomina  varia  apud  veteres  ex  viti/s  hominibus  impofita. 
24  Romani  voluerunt , vt  in  mslstu  habendo  deledlu prhnut 
femper  miles  fau  fh  ominis  ergo, felsti  nomine  legeretur. 
2$  ^iMilantiavxoris  loan,  And.diOum  de  nominibus  im- 
ponendis filqs. 

26  Cauendum  ejl  ab  illis,qui  turpe  stomen  habeset. 

2^  Fhsfiognomsamala  fufpscsontm  facit  contra  reum. 
as  D.iirtgorq  Nag^angtnsdc  litlsans sngenio  exphfiogno- 
msasndscsum. 

ap  Ifidori  sudseium  dt  Mabomete  ex  pbifiognomsa . 

30  Sopyrisssdicium  dt  Socrate  ex  pbsfiognomsa. 

5 1 Dvnocrstus  MiUfius  optimum  sngisum  Diagore  Milesi/ 
txpbifiognomsa  cognoust. 

jz  CbaUsdert/u  quidam  Scyllam  expbsfiognomia  magnis  vi- 
rum futurum prafagsust. 

gj  Furti  fufhicsoceJTat  contra  rtumfadjssm  ,fierat  impetU 
ad  sUud  commsltendum. 

giflmpojlihsls  pofito  in  tffe  nullum  fiqustur  contingens. 
j 5 Furtum  potejt  probari  per  tefies  altas 'tnbabsles,vt funt fa- 
msliares,domeJlsci,i}’  fimsles. 

g6  Furtum  pott/l  probari  per  tefieseetiaen  fi fiatuto  cauear 
turaseper  lejies  fieri  pojjit probatio  in  catefis  sfetnden- 
tibut  ad  certam  Jummam-,, 

FM  rr  i hucufq;  fumus  pro- 

U n I icquuti,nucpropolitar  materia; ordo  po- 
Aular.vtad  lingularcsdercHamus;quopadaf  cum 
dc  rc  fiuata  conftiterit,  furata  probari  poflit.  Et  vtab 
ea  probatione  noAra  concluf  lumaccxordium;Quif- 
piam  ftir  probabitur,  vcl  potius  contra  eu  erit  pnesu- 
1 ptio>1ii  vilus  fuerit  nociiu  domum  illam  exire, in  qua 
dr  faiium  furtum.cum  tunc  lex  contra  tempore  no* 
ilurnoinccdcntcs  mali  prclumatdic  colligif  cx  tcx. 
in  l.furg.tfdelkari)s.ct  cxl.vlr.tf.de  effraaorib.ct  ex- 
pila tonb.fcnfit  hoc  id6  Abb.in  d.c.luperce.  nu.  9.  de 
his,qu9  vima.vw  cau.fi.hoc  idem  intellexit  Lan«^ 


Corrad.in  trad.de  dccur.tit.de  furfs.5.furtum.nu- 
& ab  hoc  non  rcceflirFran.Bmn.in  traff.  dcincic.iX 
tortura.q.5.i.p.ir  poft  nu.i.vcrf  item  liccrpr^lumat. 
id^;  apcrtitradirMarc.Anr.Blan.de  indicif*nu4J9* 
vcrr.vifuscxirctqui  ad  confirmationem  huius prasfi* 
ptioniscitarBal.in  conf4a7-qu7^'^  nnilier.ntt.ii. 
lib.s.rcferetein,  quod  perambulare  de  noflc  ad  loca 
fufpcaa,&  perpcrlonasfufpcaas,ma5na  fit  prafum- 
ptio  contra  euntem,  adeo  vt  ad  tortura  dcucniri  pol- 
fitipcrl.dolum.C.dcdolo. 

2 Secundo  loco  cx  eo  probabitur  contra  furem  t G 

vifus  fit  exire  domum, in  qua  furtum  dr,cum 

fafciculoaliquofubvcftc,vcl  pallio,  Icdquideflct 
ignorabatur,  nam  fi  hoc  probatQ  fitfaitcm  per  duos 
tcftes  vehemens  indicium  erit  ipfum  clam  eripuifle  '■* 
rcsfutatas.quarfi  iafturafafta  cft  inea  domo:ita  tra- 
dit Blanc  d.traft.de  indicijs,nu.  418.  verf.  vifus  exire 
cu  ferdcllo.ide  voluit  Fran.Bmn.in  co.trac.  de  indic, 
q.  j.prin.poft  nu.4.vcrf  item  cft  aliud  indiciu  ad  fur- 
tum,ac  in  q-S.ciuldcm  primx  panis,  poft  nu.2.  verfic. 
item  licct‘prclumatur,&  LanCcI.torrad.in  d.trac.dc 
dccurio  d.tit.de  ftir.  d.S  fimum.  fub  hu.  1 7.quo  in  Io*  < 
co  ccn(uitc6.*vfquccfl'c  vehemens  atgumentmpj  Vt 
etiam  ad  torturam  poifit  dcucniri.  . 

5 Iftudtn  velim  limitcsivrlocumfibivfdicet-,tni(f 
pro  ipfb  excute domu  adfncriralia  verifimilitudo ki 
contrarium,  vt  qa  talis  erat  magnus  mereat Or.vcl  ta-^  ‘ 
lisc6dirionis,vt  non  fit  vcrifimile fimum  coinifillc.' 
ex  qualitate  enim  conditionis pfonxcxcluditurpt*-* 
fumptio,qux  cx  indicio  ia  difto  oriebatur,  ita  d^a '< 
rat  Fran.Bru.in  ,pximislocis  ciratis,vt  Bian.in  coip«i 
riter  loco  citatodeindiciis.poftd.num.4i8.  permoti 
omnes  auftoritatcAng.inl.milices.C.dequeQ. 

4 Qu6dfubIimit.'»rcporcris,vtn6,pccdattfi  cfi,ffto 
indicio  cocuncrf  t alia.vr  fi  ,pbaf  illico  poftq  exierit 
domu  vifumfuifle  expendere  maximam  quantitate 
pecuniarum  ciufd^ormxicuiusdiccbitur  iubtraflx 
pccuni^.tuc.n.dicldu  erit  cQ  debere  torqueri : qa  cx 
iftis duob.  ducif  verifimilitudo , & peni  cuanelcit  p- 
sQptio  bon^  cSditionis ; & in  hacpmangt  fnia  Bruo. 

& Bian.in  locis  proximi  allatis.&  Auguft.  Arim.in 
add.adAng.in  rrac.malcf.invab.fama  publica,  n.a.- 

5 Quinimmo  hoc  folii, q>  impendairtpccunic  mul- 
tum eiufdc  forinx,cuius  niit  pecunia , qux  df  fiibtra- 
fta, facit  vchcmCs  indicium  contra  ipfum;  vt  decidit 
Bar.in  l.uir.poft  nu.s.uqrfdc  poft  furtum  rcpcnuscft 
cxpcnderc.ftxlcquxlt  & oblcruauitParif.  in  d.conf. 
ijd.nu.jd.dc  37.iierf.aliud indicium, & fatis  vrgSseft, 
vt  & aflouacLanccI.ubi  fupri.Sc  Bian.in  d.traft.de 

, indic.nu4.10.quo  in  loco  tamen  arbitratur  hoc  indi- 
* cium  folum  non  fufficcrcad  eum  quxftioni  fubijcif- 
du.quia  df  indicium  remotu  i maleficio.  Verfi  liiftc, 
qui  impedit  pecuniam  antefurtii  patratum  Cratpau- 
pcr,nccrcpaiatur,vndcpccuni3  ipfam  habuerit, iiia- 
gnopae  cCrra  eum  augetur  fufpicioivt  aniinaducrtit 
lac.Noucl.intraft.fuo  ad  defcnfamJn  rubr.  an  indi- 
cia.nu.i  $o.&  colligae  cft  cx  traditis  pcrBlan.dc  Bru. 
locis  fupaius  citatis.quod  & voluit  Sal.rcfacns  ver- 
ba Bar.in  l.vlt.  Cdc  quxft. 

6 Illud  confimile  ait,  t fi  famulus fugam  arripuait 
ex-dni  domojin  qua  tes  fiiir  i'ubrrafta;id.n.c6tra  ipsu 
non  Icuc  fUru  facit  iBdiciu:vt  di  xit  glo-in  S.fi  vao-  il 
S.fup  verb.faftQ,in  auth.de  cxhibgd.reis.ct  habemus 
i Bar.in  d.l.fi  qs  cx  3rg«tariis./.an  vero  nec  hfdi.  nu. 
^.vcrf.quida  funt  fortuiti.&  in  d-1.  vlr.piJft  nu.5  -va.& 

ipfc  poft  furtum.ff.de  quxft.  cdferunt  difta  i Patii. 
{nd.conf.ij6.poftnu.23.va.&  aliud  indiciu.  nu.  38- 
vbi  loquitur  dc  petente  comeatu  i Domino  poft  mt- 
tu.&  mcminitMatf.inrub.Cdcprob.nu.is  i.  verf  p 
quo  facit, dc  plura  alia  dc  fiiga  dicic.nuii79-  vfquc  ad 
nu.287.idc  prius  cognouitSpc.intit.  deaccufatotcsS. 
fequituruidenduin.uaf.quidfiacculatus.  nu.2i.cui 
acccilit  Tho.Giaai.uic01^jiu.i.(!c  Blan.dtraft.4^ 
' ■ ■ iniUci>5- 
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if>dtcif$.o42)  4M.vcrf.ilj^  Brn.  d.rrac. 

d«indic.d.<l*'4.par.nu4.cuUdcfuirfnia;Bofl'.  inlao 
tnccn.rir.dc  fur.  poft  nu.  ».dc  Jul.Qar.in  d.liia  pnCt. 
ch.$.fi.q.<6.io  priu.Dufc.inrcg.{07.Sc  F«.Ohirar.dc 
Pccrafanda  fing.8.nota  9 in  c aGb  dandcrimis.nu.  i . 
7 Narora  cnimtiftorum  foiimlorum  riiradfllina  cit; 
vc  roonuit  Bal.in  hti.poll  nu4.vctf.in  icxiu  ibi  dc  for 
ciuii.C.qulb.adlibc^4>roclam.nonljcct»dlccn^natu* 
riferaorom  cfTc  furari,  & idc  faccrc  famuioa  fcbola* 
7fli&  ita  nos  periculo  aoGiofomus  ckpeni  Neapoli» 
cG  Vicarij»  VI  vocant,  gcr)eraiismancTcfongcrerT)ur 
fubllluftr.Card.Paulo  Arerio  A rchicpifcopo.vbi  fa 
mulicuiurdl  rnccnigcacrisiiUidiisomnib.  nummis 
^poiuci  fomus,cuuisftaUdc  pollei  fa^mefovr  czrc 
rts  talia  molicndianUm  praripctcnnis.cxco.n.fcm- 
pcftinopc  ducere  viti  riaruimus » dc  in  lanOa  pauper* 
tatedegere  dccrcuimus,»  dc  in  pr^lcntia  latu  dcm6- 
firare^fluimiStqui  ncobulimi  quidera  apud  nostc* 
ccrclolcamustVCVQacd  Horauoexultarcpollimus. 
C4f$t4ho  vstMui  coram  Utront  viator . 
t Vcnira,9duimusdcfogat.imdligt«pcrt*lcfo- 
folam  noneflqaiiqiicm  fubiicicndiim  lormens, 
Kd  alia dcGderariatgumcnia,liue indicia  ,vcdixit 
Bianc.d.c.dcmdic.d.nu.4af.pcrl.i.inprin.ttdeqiic- 
fiio.de  Umilit.C.eo4a  etiam  rationc.quia  ruga  atricic 
pcrTonammccreda  via  dirigitur , dc  in  primis  adcri* 
men>vi  ibi  per  cu,  qui  ad  h<^  citat  Brun.  in  foo  rrad. 
dc  indic.q.  ;.cir.  prin.Ide6,(i  afu,vt  duimus,  concur* 
nni,vt  fi  vitra  fuga  Dominus  ici  lubtradfc  (JoquclUis 
foent  dc  tei  iplius  iadura,  dc  vcrilimilc  Iit  pomille  fa 
mulu  fubtrahcrc  lalia  bona,  cum  efient  penes  domi* 
tuim,ontur  certe  contra  cu  indiciuadtomira;  ita  ex- 
cludit Slancdoco  ptoaime  citato»dc  fcmit  Boff.d.iit. 
de  fori.pofi  n.2.dc  C)ar.d.$.fi.q.6d.tn  prin.  ver.  dc  po  - 
tefiponi  exemplum  .quinimmoctiam  fine  aliis  ad- 
miniculis foga  lola  inducit  indiciQ  ad  tormrl,  de  c6- 
7 fuetudinc  tamen, t fccus  dc  iutc:  \ t aduemc  lo.  And. 
in  addic.ad  Spec.to.de  prciump.in  addit-  quz  incipit 
lex  vm^,vbi  declarat  opinionem  lac.die  Bcluifiin  S. 
fi  vero,  in  auth.  dc  cxKtb.  reis  contrarium  fenticnris, 
hoc  pa^ocflcimcUigendam:vteum  rcttu’i  Blan.vbi 
fupra,cuius  opinioni  fauct,  quod  fuga  poli  fomim  fa 
dum  indidum  contra  fogicnrcm  focit.iux.lenrenrid 
Bart.iitd.l.vlr.pofirHi.c.vcrfhiccficafii.s.ffdcqucfi. 

dcconfirmauit  Gram.  inconf  14,  incaula  pulchcrri- 
tnx  mul1cris.nu4.de  in  coni.  1 7.nu.  1 9.dc  in  hac  hy  po 
thefi  confuluo  Alex.in  conf.6f  .vol.  t . dc  tradidit  do* 
dils.Iac.Mcnoch.intrad.dcarbit.iud.hb.a.  cemu.;. 
caf474.nu.4s.vdH.  fogaipfiusnominan. 

10  Necabhocmuttuin  difiataliaconicdura»tqcx 
mala  fama  alicuius  fumit  • vtlifolitusfirnmiiia  pa* 
trare:nl  hxc  fama  tndiciu  vehemens  ftcir  edera  cul- 

rou,  9 reforto  fubtraxerinvede  hoc  habemus.ghm 
iciuiid,  & ibi  Bal.de  Sal.C-de  fur.vt  dc  dixit  Bart.in 
l.vlt.dc  in  Iole  mtaore.lk.tonncnta  ffde  q.  dc  io  conf 
ipi.Domino  paci,  fic  rcfpondit  dt  Arct.in  c6t7J.di- 
ligentcr, dcroacurc.nu.io.de  fcq.idem  Aree,  dc  maief. 
in  verb.foma  pubtyerf  de  an  fama . id  quoq,-  Maiiit. 
obferuauir,in  d.).de*ininorc.$.pluriinum.nu.  10.  ve^. 
nota  vltcriusrde  iniub.Cxieproba.nu.  114.  & nu.i4t. 
idem  voluac  Parif  inconl.i  s6mii.78.vol.4.  Crau.m 
conf  ia8.nu.a.dc  Eel.inc.veniens.it  i.nu.  J5.verl.  li- 
mita tcrtiadc  ufii.nec  ab  hac  dilccffic  femdiia  Bide. 
ind.rraA.deindicnu.4io.verr.roiitu8  forari, dc  Bron. 
in  eatrafi.de  indi&q.  }.t.par.num.x.dc  dixit  Grat.  in 
conf95-poftnu.i3.vcrl'.acceditadconfirmationem, 
ficThom.Gram.ind.conf  (7.nu.io.vcrfquarcoaccc 
dic.de  nos  latius  duimus  in  concluf  fama.  dufd£  foit 
fcntdtix  Alex.in  cdf.  r.in  cauta  incjuifitionis  forma- 
tx.n.a.dc  feq.Ub.  1 . licet  ibi  declaret  id  habere  locum 
in  eo  hok,que  appara  foillc  malum,  teu  malx  famx 
sn  eod.gc&CKmaii,  dcquoaccufat,  pcrnor.p  Bar.tn 
|.Cal&i.delmc.  dc  apcxie  fiaUh  i.vu.frdc  bxx  jnfi. 


2 j Vnde  ti  proberurflblitum  clTc  forari  ,refie  porenr 
aigm  in  filio  aiam  elic  fure  1 dc  iundice  ex  hac  coie- 
fiura contra  eum  fiabitindicium  forticommiin  . vr 
monuir  Accurf  in  d.J.incmiicm,\  bi  dt  Bal.Cdc  fiu  • 
cis.de  oblcrtiauit  Mari  in  pnfi.  $.  ii  diligenter,  num- 
102.CU1  patrocinatur, quod  tradit  Zabarcl. Inconf  9. 
In  fofio  dominxGaicix  in  prin.Uu  aflerit  ad  docen' 
dum  quem  dic  talem , latis  elic  probarcaliquldo  ta- 
lem fui  fic.  pcrrcg.lcmel  nulus.dcrcg.mr.in  6. id  ctia 
non  onijfii  H^r.in  d.l  .fin.polt  nu.  5 . verIJed  ego  dabo 
dofirinam.fi‘dcq.dc  Bonunconf  id7.nu.S.ucrfubi 
cxconltictudine.  . 

1 1 riatcrcadi  ex  lY.qux  fubrrafia  dicirurf  folusrcus 
emolunicmu  non  alius  efia  perccpnmts  ex  hoc  c5- 
traiplum  rumiturprclumptiavel  iodiciil.qiiiKl  ean- 
dem rem  lubtraxenuexcinpii  caula,li  infirumetum, 

- quod  .ad  cumpcrtincbai,non  rcpcrinir,prx(umi  p6r 
abeo  lubrrafiutnmt docuit  B.m.m  d.l  uir.pollnu.  5* 
uerficem  quodiJla  res  liibirafia.de  quxA.  pcrtext.in 
1.  J.  $.  Icd  ii  quisinllrnmcta.Cdc  larin.libcrcollcn.de 
per  Brun  d.frafi.dcindic.d.quxli?.i.par.nu.  5 verfi. 
itd  fi  ilia  rcs,.itq;pcr  Blan.cod.tracl  de  ,ndic.nu.  411. 
uerf  res  fubirafia. 

Ii  Rurliisliin  vicinin  conimirtaturforru.tprclumic 
eder.!  uicinum  domui,  in  qua  fimum  fafium  dicitur» 
fi  c.nm  domum  notd  habere cdllirerit^  hoc  propter 
xdificjomm  piopinquifaicm  ,dc  notitiam  eo  vfqivt 
poifitcriamro7qi'cri.ul  inucllig-itioncucritatis ; ita 
cauii  Bart.ml.dominuh  horreorum,  nu.  3 -filocati.dc 
probat  lal.in  I.liquddo.mi.  38.de  tcq.Couidcui.  dc  iii 
l.inafiionibuvnu.42.lT.dcinlir.iur  adquaictutuic 
cauiuma  Mail.mconf.  <t.  Milcricoidia  Dei.nt1.4t. 
acin  pr.afi.crim.3*4dihrcnicr.pofi  nu.p^.ncr.pioqm- 
busfacitidcm  dixir  i.  1 .in  1 .op  polito.C.dcpo- 
fiti.de  idc  Bart.in  l.li  ita.  1^.  fi.tf.de  fon«lir>l1rufi  dcin- 
firuni.kg.pillu  rcx.mi.r.qhusadharct  Rol.d  Val.m 
coof4$.uilainquilicjonclorui.iu.mi.  4x.  neri' ubi  h- 
muando.uol . 1 .nec  prxienit  liraq.in  trafi.  dc  pccn. 
tcmpcran.caula  24.nu.10.ucrf  huc,  nimiru  idem  uo* 
lute  Ang.de  malcfinuerb.fam.i  publica,  coi.  S.  iierf. 
quxro  mquoc.ilu  tcfics.in  fi.ibi.de  fisbenc  caums,dc 
Bmn.in  d.rrafi  dcindic.q  ^.i  par.poil  tuiiii.i.dc  3.  dc 
Blanc.cod.trafi.nn.41 2. ucrl.uicinus  domui,  idq;  po- 
fircnioconfirnuuir  D.Ofianin.VulpcUn  conf  419. 
D.lonu.r.ucrftnluperqnia.uo!.  1. 

14  Ifiuduelim  limites.uilocu  lubcatfin  incinis  m.il^ 
codinonis,dct'amz,dc  foiitisralia  committere.  Secus 
aOt  (iltint  bonx  famx  »dc  uitx  integn:  quia  iimcror' 
quai  non  pofluritmt  dcclaiat  BaJ-  limirandolcnrcn- 
rtam  Barand.l.doniinu^hotreonim.quoductiiriinu 
arbitratur  Hipp.de  M arlm  d c6f  5 200.4  > • de  in 
dtl1gcnrcr.nu.p7.idemcenruicI4f.1n  I.in.tfiionib.nti. 
49.B'dc  m Ut.iuran.de  Blan  d.trafi.dc  indic,  nu.  41 
ubi  alios  idem  fennente»  cttat-tradit»  dc  Bal.in  d.l.  1 . 
nu.i.ucrf  ec  in  fimili  dicoC.  depofiti.  Rol.  d V'all.in 
d.conr.45. na42.de  Vulpci.d.coaf  r4p.num.7.  atque 
Noucl.in  rraevad  defonlain.iri  rub.  an  indreia  pro  reo 
danda  fiot.nu.  152.  ucri.uicini  malx  conditionis.  £a- 

15  demq,‘rationc  ptxlmncrc  debent  usifforru  foillc  c6* 
miflUm  a domelhcis  ur  habetur  in  e.  fxpe  conungic. 
xx)4dc  noc.Luc.de  Pcn.ln  l.qucmadtnodu.  nu.  8.  C. 
. dc  agr.de  ccf  aadtr  Bian.in  eodarafi.de  ind.  nu.  4x4* 
ubi  infert  hoc  ad  hofpttC, penes  quem  bona  foerunr 
dcpofitaipuiatorcm,vrlifocrinrlubtrafiicoulqcfic 
indicio  cfitra  ipfuiniCt  eius  famiiid,  ut  pollint  toNs^ue 
ri  ob  pixfomptioncm  in  genere, 9 dc  placuit  Boli,  in 
ruotrafi.crim.cit.doindicnu.  67.  dc  fenfit  Parif  in  d, 
^nf74.nu.3  3.cumfcq.  lib-t  craperri  monuit  Brun. 
in  d.fuotra^dc  md.de  tortur.qi.x.par.  mi.7. 

16  Prxrcreiidc qui  clam  emit  rCfoniuamtd  fore,  non 
carere  fufpicionefom^co  ufq,*  9 pollit  inquiri, & lor- 
mcorisfooiicirprOdidicPau.deCafi.inLm  ciuilinti. 
i.dc  a.C.dcfuir«ubi  amc  cugldc  Bar4|uiibi  admonet 

ea'e 
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eiTc  confidcrartdu  quanti  cmcrit,&  an  dam.vd  palS 
icquitur  hoc  etiam  Ca:p.inconf.crim.26,Magnificc, 
& gciicrosc  Praror.nu.  i a.  vctf.itc  frauduloia . docuit 
ng.de  malcf.  in  vcrb.«5c  veftcm  cdcftcm.col.s.  yct. 
quid  /i  quis  cmit,&  (cq.id  etiam  habemus  i B.il.  in  1. 
cos.C.dc  furt.a  quo  non  vf  recedere  Bofl'in  luo  trac. 
* crim.rit.dcindic.nu.6i.6f  id  cflcab  omnibus  * cbiter 
comprobatum,tcftatur  Arct.in  §.ij.  qui . poft  num.z. 
vcrf.&  per  confequens.  Infiit.deoblig.qux  exdelidt 
nafe.  & fxpiusdixir  Accurf.  tam  in  1.  qux contra,  fu- 

r:r  vjcrb.crrorc  acerrimo.  C.  de  inceft.  nupt.  quam  in 
t .C.dc  iinerdid.  matr.  idem  cSfulendo  voluit  Ale. 
inconf.do.nu.S.vcrf.quod  fi  res  furtiua.vol.i.  & Au* 
frcr.in  addit.ad  capcLTholofidccif.  1 5 i.nu.z.&  4. 
Amplies, vr  illud  etiam  procedatin  co.qui  re  fura- 
lytamtin  pignus  rccipcret:quia  de  hoccafu  fiat  contra 
• talem  prxfumptiofimi.vt  tcftamr  Alex,  in  addit.ad 
Bart.in  d.l.incluilem.verf.idS  in  tecipiente-C.  de  fur. 
petmotusex  Paul.de  Caft.rcfponlbinldcruuscniur* 
dam.S.ciuxficum  cfi.  ff.de  condic,  indeb.  Se.  ante  cos 
dixit  Bald.  in  l.cos  qui.  C.  de  fiir.oucm  fcquitur  Ang. 
Arct.in  d.traft.malcf.in  vcrb.vcltcmcoclcftcm.col. 
,5.vcr.quid  fi  quis  emerit  ferenter,  quibusacccdit  Au- 
frer.ad  d.decil.capcI.Tholof.  poft  nu.  2. 

18  Limitestamen  hanc  f poftrcma  c6icflura furti  per 
emptorem  rcifuratxcu  ciusajnpliationc:vrtuncdc- 
niu  locum  libi  vcndicct,  qn  is emptor,  vel  in  pignus 
recipiens  feienter  id  egerint ; non  vero  fi  ignoranter: 
quia  fi  ignorantia  adcftcxcufaiura  pena  fl:rti,&  te- 
nebitur Tolum  rem  domino  rcftitucre  fine  pretio : Si 
aut  rem  furatam  efle  fciuait , furti  jKcnam  non  au- 
det: fic  loquutifuntDoft.ptoxime citati  inlocisibi 
cxprcflLS,&  dcpig.efttcx.in  d.l.feruuscuiufda.d.S.  q- 
* fitum  cflet  fF.dccodic.indcb.hocidc  volucrc*omncs 
Icribcntesin  l.inciuilC.C.de  fur.  &exprcfsc  dixit  Bal. 
in  d.l.cos.C.  eo.  vbi  vidifte  ex  hoc  fcmcl  fufpCdi  qua- 
dam mulierem  rctulit.&:  Paul.dcCaftr.  etiam  in  cad. 
l.inciuilcm.nu.2.rradir,  q>  Ii  emptor  cofiteatur  fc  fei- 
uiftc  illas  res  fuiircfubtradaspcr  venditore  condem- 
«.idus  fit ranq  opem  prcftansfuri,  & ranquSrcccpta- 
toj  furti, per  1. is, qui  opcm.de  fur.&  per  tot.tit.de rccc 
piator. liibdcns, ifto calii df  talem  committere 
luni,  & hoc  clt  verius, quia  contredet  rem  aliena 
• inuitodommo.vr  l.xsalicnu.C.de  fur.  nec  ab  hoc  di 
fceflit  Atcr.d.trad.malcf.col.  5./.  quid  fi  emit  feien- 
ter,& idemdiftinguit  Aufrcr.in  d.dccif.capcl.  Thol. 
1 51.  q>nonignorauit  A Ic.in  trad.de prxfump.rcg.l. 
prxf.  I p.nu.i  5t  non  liiprcHtt  Rola.  a Val.  d.  conf.4$. 
i9nu.2s.v,bi addit »quod  duof  copiilariu^requimnrur 
ad  hoc,  vt  talis  emptor  rerum  furtiuarfl  puniaturpoc- 
nas  1 ciliccr  quod  feienter  rcccptaucrir,&  demum 
rcstiuafascdaucnt,alias  vnura  fine  altero  non  fufti- 
. cir.p  tcx.exprcflum  in  li.prxterea.  in  verb.  fiifceperit, 
& cclaucrit.lnft.de  oblig.  qux  ex  dclid.  nate.  quS  ad 
•hoc  sumt  not. ibi  Ang.  & illu  teferfido  fcquif  Macf. 
iii  couf.  jo.poftnu.aavcrf.prxtcrca  non  videtur . 

20  Addcinlupcrtqu6dcoipfo,q>  .iliquis  habet  penes 
letem  fiirtiuam,li  confucueritemcrcres  furriuas,prc 
iiimitut,quod  Icientcr  cmair,&  fic , quod  fiicrir  par- 
ticeps,& ideo  tenebitur  furti, nifi  aliter  fcpurgcnlccu 
dum  dcclaratipncm  glo.lnd.l.inciuilemluperverb. 
jncidatis.quem  ibi  Bart.&  Bal.lequutur,&  voluit  idc 
Bai.in  l.fi.vcrl.addoad  idcm.ft^dc  hxr.  inft.  & coful- 
tus  rclpondit  Rom.inconf.s4.vifiRcircaidnu.  d.yxrr. 
4.idcm  prob.a  t , cui  fauct  regula  Icntci  malus . de  rcg. 
iur.m  6.  Se  cbprobat  Barb.  in  conf. 42.  illud  in  mediu 
ntferam,quod  beliilfimc  /bibitur  apud  lo.  coi.  7.  nu. 
2j.vcrf.multu.n.inprxfumcndodolo.vol.i.&  Alex, 
in  conf.  j.vifis 3c  opportune.col4.nu.8.,lib.  i.vbi  cen- 
1'uii  quod  ex  hoc , ^ frcqucntauic  fimilcs  emptiones 
rerum  futeiuamm,  pixfumitur  emptorem  fuillc  con- 
i£iu,&.  partteipem  furti,  quamuis  non  conftet , quod 
.xdu  patuccpsiiicxit  > q.uialufti9itpotcntia  vn^  cum 
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frcqucntationc,vt  ibi  pcrcum,Cui/^tcrixlcfub(<a‘f. 
bitBrun.ind.tracl:.deindic;q.j.i.par,poftnn.  5-  vc^ 
quod  verum  efle  dicunt  Doti.  Se  iftisadhxfir  Aufre. 
iniam  Ixpe  allegata dccif.Thol.i 5 i.nu.2.vcrf.  adde 

21  infupcovbiadmonctiquod  fi  ifte  emptor  f non  erat 
lolitus  emere  tales  res  futiiuas,tunc  tccudum  Bart.in 
d-Unciudem . debemus  attendere  a lias  arcunftatias, 
vt  quia  cinptx  fuere  parao  prccio,&  ciam,&  tunc  p- 
rumiturcomracG,fccusfi  palam,&  iuftoprccio,pro- 
ut  et  diftinguit  lo.de  Imol.in  d.l.fi.  de  hxred.  inftit. 

22  Quibus  mdicijs  non  long^  ftat  aliud  indiciu  ,f  q^ 
fumiturcx  malo,Sctumi  nomine  culpati,  vt  fi  loca- 
retur Zampinus,Sgramna,Tiutfa,&  fimilib.  ex  hoc 
enim  contra  illum  orirurindiduin  no  icuc,quLa  cre- 
dendum cft  illud  nomen  fiiifleimpofimm  ab  euctu  > 
& annui  vttijs  , vt  de  plurimis  apud  hiftoricoskgi- 

a}  mus,quibus  a varijs  vitijstnomina  funt impolita.  Sic 
Xenarcims  Rhodius  a bibacitate  ditius  cft  Metre- 
tcs,tcftc  Alcx.ab  Alex.  lib.  2.  c.  1 ( . vt&  de  Diotimo 
Athcnienfi  icftatur  Aelian.lib.a.  qui  4 bibaciiaic  In- 
fundibuli nome  meruit . ita  Pcplom^us  Rex  «b  vitx  : 
turpitudine  Lamyrus  ditius  fuit,  vr  ibid.ait  Aclian. 
Prolomxu  alium  quoq;  Aegypriu  RcgcdefainatiP 
fimum,q’  lupcc  extera flagitia,&  dedecora  choraula» 
& tibias  cxsrcctct, Aulete  cognominatu t,tcftc  Alex, 
ab  Alcx.lib.  i.c.2.  llc etiam  Fabius  ob  deuoratu  luxu 
patrimonium,  Gurges  vocatus  cft , autlorc  Macrob. 
apud  Volaccr.lib.  16.  Anrrop.  hinc  quoq;  Antigonus 
4 rapacitate  ditius  cft  Hicrax,tcftc  Alcx.ab  Alcx.lib. 
r.c<  ii.&dclcxcentisalijspaflimapud  hiftoriogra- 
24phos  videre  cft.  Vnde  voluerumf  Romani, vt  in  mili 
tu  habcndodelctlu  primusfcmpcrmilesfaufti  omi- 
nis ergo, felici  nomine  legeretur:  ve afleruit  idc  Alex, 
ab  Alcx.lib.  i.c.^6.6c  in  propofito  noftro»quod4  ma 
lo  nomine  furti  fumatur  indicium , tcllatur  Abb.  in 
proacm.dccrccal.col./.p6ft  nu.7.  verf.  hoc  tamen  cft 
verum, <Sc  ibi  Fcl.nu.l2.  id  etiam  habetur  in  tcxt.ci. 
ficibi  lo.And.Catd.&  Imol.in  vcrb.Bclial.  de  depof. 

25  & ideo  dicit  flo.  And.in  ccum  fecundum,  de  prxbS. 
Doin.Milantiam  cius  vxorem  dicere  cofucuiflc,quo 
fi  nomina  deberent  emi  > quod  & placuit  laf.  in  rub. 
folut.matr.nu.i6.vcrl]fecundoaddcillud,  vbi  refete- 

26  do  Imol.  loco  proxime  citato , monetfquem  debere 
prxcauerc,nc  vili  iidar,  qui  habeat  turpe  nom£ : Vn- 
de li  cognito  nomine  dcpoliicric  res  fuas,  & eas  perxU 
derit iplc  culpam  fiiftincbit , quia  fuit  in  negligentia; 
hoc  idem  indicium  comprobat  Blanc.  ind.traifta.dc 
indic.nu..405.verf.iioincn  malmn , Se  ibi  confentien- 
tes  cirac,&  prxeipue  Parid.de  Put.in  rratl.  de  find.  m 
vcrb.mandauit.coI.8,vaf  quando  dclitlum,  vbi  vo- 
luit veru  efle  , quod  nomen  malum  facie fufpicione, 
Se  indicium, maxime  fi  cum  eo  concurreret  mala  fa* 
fna,vt  fit  cflet  homo  malx  vitx,  iSc  vocaret  Rapinu$. 

Idq  nemini  miium  videri  dct,cum  & alibi  habea- 

27  mus  phyfiognomiam  tmalam  liifpicionS  facere  cd- 
tra  reum.vt  animaducitic  £al.  in  l.i.in  verb.  qux  aur, 
C.quor.  appellationes  non  recipiuntur;  quod  tamen 
vtrunq.  inteiligcrcdcbcmus,vt  verum  fitdefufpicio- 
nc,&  indicio  in  genere,  vtquia  ex  illo  turpi  nomine, 
& phyliognomia  mala, malam  Se  uiiiatam  naturam 
credere  debeamus , non  quantum  ad  prxlumendum 
inrpccic,dclpcciaii,&dctaminatoddi£lo:itadccla 
rat  Blancd.trad.dc  indic.d.num.40S.ct  4°6.ct  refett 
Paris  de  Put.  loco  nu  perrim^  al  lato  refden tc,bis  indi 
ciumfcciflcppphyliognomia,  ut  vnum  habentem 
phyfiognomiam  bonam  iudicaucrii  innocentem, Se 
alium  habente  malam  iudicaucrit  nocente , 6c  fiirS. 
Nec  cius  indicium  fefellit,  nam  ita  icucra  efle  poftc4 
reperifle  tdftat.Ncc  immerito,  nam  & sailjirimos  vi- 
ros ex  phy fipgnomia  mores  hominum  collegiflc  pu 
blicis  monumentis  cft  conrccratum.£ccnim  D-Gre- 

28  goriusfNazianzcnusciim  Athenis  lulianumcon- 
. IpcxilichantcquA imperio  potitetur;  «ipla  phyfio-^ 
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Sn^rfii^dc  ingenioeiuk  iudicansMclamauit:  Deus 
malfi  Romami^foucr  Imperium  / 5» 
poi^cfdamadlrrtpcriS  pcmcnit.eucniflc.ipje  D.  Grci- 
gbHusajircriuiin  fteanda  inucaiu.\conrva  IuUaiiu<; 
a^ijlB^ephoT.lib.  lo.c;  j^^.Pranerci  Ifidums  HifpaL 
apfpifebpus.tcum  in  Hilpania  Mahoinerfc  vidiflctjan 
teqdatf?  incedi«m-illudc*cnarcr,c-x  ipfaphyfiagno^ 
fttii  p^giuit.ilkiinpcftfcforcEcclciia: , dcRcipub, 
capi  iScd  isddilionirus  a Diabolo,  fuga- 
fibi  confuIuir.‘vrtcftis  cft  Antonius  in  tit.  r 3 c.i.S.6. 

ipfc  Socratcs,tvtd«  prophanis  aliqua  attin- 
«-attllttiG  Zopyri  iudicifli  deipfo  cx  ipfa  phyliognCH: 


C O W C-  L V S ro  DCCCX^XXlhi: 
A R (3;y  M E N‘T  V M.".- 
,.An  res  (ubtradtk  janilhliuramcnto'  (furto 
probato  ) poffint  probari . 

S r M M A R fyp'  M;  <-  5 

1 Furto probjtrxTiii!  rerum fifbtraSJanun poterit fuo  tura 

mento prohartfttfubtra£i.u,Ucetde  eis  nOn  app:xreaf.  ; 

2 Furatarei itJlineAtitf^dUt pretium iuramentoiufus,cnrrei^ 

fubtraiieefint-potefiyrobari.'''  -oi 

3 Furau  relptUi  mfo  il/stM-eui  res/urr.'ptsffiiit,iuciiemfi  • 
pbt  jpbariji ffonn  ^ualttat  diUipsHter  con/Uerata futrits ' 


^ia'ft5kQ,iUunafcilicctftnpid6,libidinoium,dc  bar«'.  4 Furata  ni pret&iurdmeniodamnumpiij^nonpZt  prer 

phil  'iayi,c!i  agitur  contra  aliqudvniuer/itattm  exdiipoJ> 


^ «jOcAiruru  dixit,  nifi  ntiura  indcc2t«  motus, 
fofophiz  (htdioci&pcfcui  (TeCvtautiordl  Cic.  ihlibu 
Volater  Jib.i9i  Ant^trop.Comra  ct  Dema 
'il  i-dr<t(isMifcfius,t  vcl-Abdcritcs  Diagora  Milcfiu  Ibtn 
©em- toriit  V ^«phyfiognomia  intclligcbat  cti  opti-' 
tiibiteittiopciimm  eflfevt  aitSuidas . Stc  Calcidclisr 
■j  2-fisuliB,qui  cu  Oradoro  dclccndcrat , Scylla:  vultum 
^«htcontaplatas,&ingcnta,motuinq;,corporjsinr. 
<bida&Ncccflc  eft,attihuciicri  magnu  vinli  inirotcqi, 
adhuc  priinustiSl^tj  tdlc  Brulonio  ;li,.7.ie»; 
mulrisalijsconbrltiate.pQiscjlcdhapcliim  teor^ 
PIuc  ornata  pculdubto  tibilimiunda  liiutAic  locu 
5 j‘fibMion-Vendiccnt»quand)Ois  tquC  furtum  comilillix 
ink^fltaiur,«ratad  reilubtroaioncm,  & fumim  illius 
Minktdddom  impotcns.vt  fi  tcftis  deponeret,  vidiffo 
Inumfolurti  fi^rahtart; , & ferre dc locoad  locu  ali- 
quod lignum, vclvasniannoccuni,fiiic  aliquid  aliud 


' tioiu  alicuiu(flatuti,quo  ciiutu Jit  iUam  dt furto  tn  fua  1 
•'  trrhlorm  tontiffo^ei  teneri, nurtt  bonis  htMnus'MataJk 

5 Iuramtntumtio»\fttUnip>fopt*ird^tdtaHr»jn{bbatiomti 

admittiturjld  eft4fnob  oUhtmdelinquenPir. ' ■ -i ; ; 1' 

6 Furiiprob^tioretittasMHd.te/larbitriaiaditiuis  ,}•  r;;.I 

7 FuratuwputibiMfutiiiufouon pbtprdbani^  eiiagitutii 

eoMrsi^UtdniiAmpomm,ftabuiaruetnyi!Jt i/iiujrtiodi . ) 

8 Furata^reiprttiOhoIp^  itifonoHp^tpraiart:f-tiain.ca- 

fuiquoboJj^ltMufoni  vali^S  ebjsfnkutticii^pofka  in  - 
detxxsama  ali^id  Jtbi  fkbtr^rem  fid/fi affiuertt . 
p Inulkdlstsj.fiqkatfdh,C.imdeuh{S'ifemptr., }.  in  bocin-  * 
\erdfiio.ff':quodvi,aut'clvn.  ani.- 

loPurata¥ei  pretiumbblpitis iuramento poufl probari eSs’’ 
ira  taupftntmjx  rm^it  cbmuaiJcribintt\tot(httentia. 

1 1 Caupones, nastta,Rabularij, ify  i/tiujmodt  sutfurMiffian. 

1 2 T^flra  inurtffi  Jicfela  palrimonq  ssodpxudi . fi ' 


«itinc,qaddTte;4eceni'hoinincs ferre  ptoflent,  hoc  ?i ^ Furata  rei  pnUuboJpitijiuroeontraeai^atiepnteflpbd 

a?OirtVc*fuprobatk»i&indiciumhaiufitioditollimr,  - ' . 

dt^oNigendum  efi- ex inttcriiitnilirudinc  depolitio*. 

quia  impoliibili  t politoan  clTc, nullum  1'cquitut. 
corttingfif.l.fiiiGJ-rcfponlb.ff.qui  liint  liti.,  vel  a lien, 
iftrifleita  animaduertit  Bruh.in  d.tracia.dcindic.q.t,- 
iipaf.polVnu.3;verf.&  ideo  fttcficsdeponant.quoin 
retbtt,dcl'equimr  prndctillimuslacob  Mtnoc,  in  eo. 
fracf.dcarbit.iad.ccnmrJ^.caf.47tau-*i*adide  quo- 
que tefpoBditJLomanun.coiif.i  i j-poft  nu.j.vctl.  tcr 
eundum  quod  ipfa  confdTto . 

Subijdam,dc  pofirinioloco  aliam  quauis‘ndcon- 
iedurannr,ac  falrc  furtum  ptobidi  rSnem,  qua:  cft  per 
B5ieftesalias  inhabiles, tvrfbnt  familiares,  doincftici, 

6c  fimites : cx  his  furtum  polTcipbari  egregie  monuit 
Bart.in  lifiquando.nu.4.<Sc  5-C.vndcvi.qucm  remif- 
fiucfcquutuscflCafir.in  l.fi  creditor.  nn.6,<C-depig. 

M&.ic  cum  cotranih  etiam  rcmilliuc  Aicx.  in  1.  prx- 
torait  n.ib.verf.&  in  quantum  tangit  Bart.if.de ede., 
idem  confultusrcfpondlt  BaUconf.4t7.qucdam  mu- 
jier.rtu.'5.vol.Si&  Parif.conf7y-.1d  vidoriain.  nu.ax. 
vcrf.cx  quibus  infertur. vol.  t .&  in  conf  74-nu.  1 2.  eo. 

Vol.docuiteriam.Ang.  Arct.in  tractmalefic.in  verb. 
vcftcmcalcftcm.in  fi.ucrf&aducrr.is.ubidare  mo- 
net ferrum  probari  per  rcftcsdomcl\icos,&  idem  di- 
jdtin  §.fcdifix.nu.y.vcrf.qiiomodoautem probatur 
furcum.lnfiit.de  acfio.quod  etiam  pl.icuir  Abb.  in  c. 
fupereo.nu.9.verf.(cdquiafupradiximus.dehis,quz 
(li  mcc.ucc.iu.fi,id  prxtered  afleuer.inirGrat.  inconf 
py.nu.  Bo.ucrf.ult.uol.x.quibus  accedit  Lancci.  Con- 
'rad.in  traffa.de  decutio,  tit.de  fort.S.fun.poft.nu.14, 
vctf.&  cum  ptaunifla.idquc  poftremb  vidit  D.  Vulp. 

» inconf.i47.nu.7.uol.  I. 

Quod  quidem  pofiremum  tibi  ampliandum  cft, 

06t  vt  eo vfque procedat,  vrctiam filcgcmunicipalf 
prohibeatur,  ne  pcrteftcs^cri  pofiirpt^atio  incau- 
fisafccndcnnbusad certam  fummam  , quodtaificn 
in  criminalibus , vt  in  ferto  polfit  probari  pertefies : 
vciefpondit  loan.de  Anan.in  conf.s  l;<quta  dubia  fu 
pdr  faff oifto,quem  ad  hoc  citar  icquinir  Marf. in 

rub.C  <ic  piobac.ruim.68.ucxf.  aUo  etiam  modo  limi 
«azur  ^dum  fiatmum . 


ri, cu  viator  valtjid  JitnplttiterinboIpitiiboiHo  pofuit, 
vel  ad  eius  cubiculu, penes  qu}  tiusjint  ttaues  j receperit;  j 
14  Caupdnet,nauta,rtifliufif)OMrtnenide  rtb.tmsjfistn  cau- 
pona,isr  naar,  Ucet  iift  res  flngillatim  ipjii  ni  fuerint  rofigi ; 
jy  In iuramento d^rendo  viatqncotra  eaupoaDk-derebut  ' 
Jibi  fstbtradissdiedsctrarbttriontiseqaendum^. 

■ 1 6 Furata  res  pretiutune  demii  aetas  oris  iurameniifpdtpro-'^ 
bari^iuando  ciestlitel'  intianu  parte' agitur  adJduplica* : 
ddiVtl  quadruplicandam  poenam furiiinon  autequan- 
do  triminaliser  vitra  pcenam  pecuniariam  agitur  .1  , 

\q  In  criminalibaion  toncedii accufatori,  vtptr fitum hehn 
pojpt  fuasimperfe£Iasprob;worus  perficere. Cont.n.  i p. , 
1 8 Reus  in  criminalibus  no»  debet punirt,»ijlex probationi- . 

bui Isecerneridiana  clarioribus . ' . t 

to  Probatio/a^ajt  iurm  iciutUb.facU  xdseisi  in  criminalw. 

‘1  j-  ...  ' M..  i 

I Th  I probato  tDnsrcru  (tilnrailaru  poterit 

X 1 Lw  iuoiufo,pb.ircrcs,  licet  dc  cis  no  appa- 
rcatfic  tradit  Bar.in  l.in  .idio.nu.rjffdc.fer.  & in  1.  qr 
tabiil.itQ.n.a.(fco.q>ct  placuit  B.il. in  nib.Cdcpqfiti.. 
inprin.vcrlWi  verbapp.ircrciufdi  feitlm*  Paii.Cafh 
in  l.li  crcditop.C.dc  pig.  .id.  vbi  dilucide  cenfuir  ifto 
c.ifu  ftadu  cilli  Jufoqucrclanfi.s.qu2retcrc,&  fcquiun:: 
Tho.Gra.conx7.c6ditonsmachinx.na.2.idq;  voluit' 
id6  Bac.iU,d.LiLqsxx  argSr.^<an  vero  ncc  hrdi.poft  n.i 
t.ifdcedS.ap4n|.ncqd.'n.;^vcr.qroruG,qri  agic.  ffdc 
i nced.rui.&inaitfr*Sc  in  i;i  .p.^ft  n.4.Cfurt.aducr.na^.■ 
caupo.(Sc  fiabubdem  l.in  .idio.n.  i.tf  dc  furr.Sc  in  l.iiv^ 
adioa1.2-3.ffdcfnlH.iur.vbi  cc  R.om.nu.4.  & nu.  24.' 
ad  kl  ctrndcrcGmr.in  cof  py.n.7.vol.2.3c  Parif.in  c6 
fil.74.n.y.&.fnq.li.ivficfenfitMarfinrub.C.dcpbar. 
n.  t46.vcr.ir&  inf  inmcc  huius  rei  fuit  Tmemor.  Aic.1 1« 
2.n4^ffdedain.infcc.hocidSrcpctijrBal.iol.i.nu.a. 
C.q»  mtt.cauKp  cr  veru  atbitrarns  cft  laf.in  d.  1.  fi  qn. . 
poitn.47.uer.an  aOrifta  lcx.C.undc  ui.&  Id.l.  tnad. 
n.4i.vcrxx  iiipraicripradodr.ff  de  in  lit.iurad.  idcini 
^bauit  Abb.in  c.iiipco.n.7.6c  lcq.de  hisiq  ui  mct.uc 
c.iu.fi.nccid  HUtio  pteriit  Fulg.  in  1. 11  dc  pon'cis.n.2. 
C.dc  pbat.prout  aiScognouit  Bo(s.in  trad.crim.titii 
dcfuK.QnibusacccditPer.Io.Anch.  Rq;.q.di.n.ri. 

* i.par.vbi  'cocm  ihiam  Dodomni  tcftatuc,dtdc*c6l 
etiam  dicit CaCTjnl.i.nu.ijoJC.dcfcnc.qu5 pro  eo»-' 
d(JepbiaUu/cardi,vol,i,  1 quod 


lofephi  Mafcardi  : 


quod  infrteft,  & hoc  vcriflimum  putauit  Ahchar.  in 
conl’2S<<.qiio  in  loco  ftan  vult  iucamento  cohCTcdis 
de  rebus  (iibtradliS)habira  conllderalioneperronaru. 
idem  fu/iustraditlo.Bapc.Plor.ind  |.  fi  quando,  nu. 
307.C.vndcvi,vbidcnu.;99.a>firniaf  hoc  ellei  Do- 

* foribus  ■'conoiuuftiter receptum . 

2 Id  priori  loco  velim  amplies, vt  £t  rei  furate fualor 
fcu  ailViniatio  per  iurm illius»  cui resjpfi^rubtra^x 
fuerinnprobari  polllt:vt  diait  rogatus  Alex,  iaconf. 
103.  videtur  prima  confiderationediceodum  . nu.4. 

* u£rf-&n dubitatur. uobi.quoin  ioco“ communem 
hanc  eircoiuQi  fententia  atteftatur.idem  docuit  Bar. 
in  d.l.n  quando.nu.4.  vcr.quxro  licei  ftatucum.Cum 
dc  ui.Hcq;  ccofuit  Parif  in  conf.  lOp.Dom.  Bcrnardi- 
nus.nu. } .uob  ;.iit  & aduerti  t Grat.mcon£6 1 .i  n cau> 
fa  Fran^ci  de  Vtlis,po(l  nu.  1 }.uerf.  cadedu^is  fup. 
vol,2.fcriplit4Sc  inhanc  reatcmiatOk^Q-lgneus  in  l.nc 
ccflarios.ir.non  aliis.nu.ii7-cum  piur.fcq-  ff-  ad  Sy  1- 
lan.ncc  id  latuit  BolTin  tra^.criin.tit.dcrapi.  nu.  ;o. 
ub(  tradit  io  odium  iuriaicoalhcodefutto,  lidem  ha- 
bchdam  efle  lacratnemo damnum  paQrfu^  rebus 
funofubtnidts,itaq.omni  dicm.vruforeli(olcrcob'. 

* rcruarlreftatuev  relidens  hanc  elTc  fvcoem  recibemiu 

fententiamicum  declarationibus  tamen  ibi  pcf  cum, 
dequo  etiam  ante  Boflimeminit  Bal.ind,  !.•  ma£lio- 
nib.Splanc.col.fi.  ucrl.oblcuritasiftiinati.onis.ff.de 
in  lir.iuran.poff  Innoc.in  d.cap.fupcr  co.nmu.a.iSc  4. 
jbidem  A bb.poft  num-7.&  1'eq.de  his  > qua;  vi  met.uc 
cau.  fiunt.  ; .'.5  • 

3 Iftud  rameo  delarcsifyt non  ita  fimplicitet  iuran- 
dum  fit  1'uperaeftimationerei  fiibtradlx,  fcd  tunc  de- 
mum diligenter  infpcda  qualitate  perlbnxdamnu 
paftx,anfaiicet  diues  fit  necne, & an  ucrifim  ile  (ir.qi 
ineoiocorotTcshabeiec.fic  moimirglo.ind.  1,  fi  qn 
in  verb.qualiute  .C.  undeui.  dc  profitendo  fcriplic 
Bal.in  d4.maAiombus.jl.planc,vcrfconfiderabit  ta 
men  ludex.fildein  iit.iurand.  ubi  etiam  Roma.nu.S. 

* atrcftanshanceiTc  *eoimmincmopinioncin>&lev']  ■ 
tur  Parif.in  d.coor.74.nu.  1 o.uol.  i.  ubi  ai  t in  hoc  piu- 
rimum  vcrrariarbitrium,&  equitarem  iudias.q  con- 
fidera  rc  det  qualitates , & circuaftanttas  nccdlarias: 
idem  firmant  lafiind.l.in  adionib.  nu.41.6c  in  d.i.fi 
quado.nu.35.6c  fcq.6c  CuiMuu.in  1.  fi  quis  in  aliquo. 
iHi.29.C4dc  cdcn.Abb.etiamin  d.c.fupcrco.  nuin.  6. 
verf  6c  fic  dilHcile  cft  probare  res  amillas.de  his,  qui, 
incr.uccau  li.atq  Igneus, in  d.S.nonalias.d.l.ncccf- 
fiirios.  poft  nu.2 1 9 ucrf.  1 . quod  dc  crimine.ff..id  Sy  1 1. 

4 Lmiiicsprimoconcluf.  vt  non  procedat  t-quaiido 
agitur  cotra  aliquam  v-iliain.uol  Cartru,3utunincrfi- 
tat£  exdiipulitioiicalicuiusftatuti,quocautu  fitvil- 
lamdcfiirtoinluo  reni rorio  comi IToci  tcnch,cuius 
bonis  manusillata  fiuunc.n.dc  9llim.atione rei  alla- 
te no  flabitur  mrocius  qiu  furtu  partus  ^:cu  hoc  ca- 
fii  villa,  fiuccoitasnon  cx  fuo  dclido,fihed6lo , fcd 
cxalieno,6c  cx  quafi  delibo  conucniati iu  confultii 
cfti  CaioLCinlex  malef.il.tuccl9,6Gibiobfctuauit 
gLliipcr  verf.non  cx  m*lef.6c  inS.isquoquc.ii  2,ff.dc 

5 a^6cobl.cuius  rei  ratio  cftiquia  iurm  nant  folii  pro- 
pter difficultatem  probationis  admutinirifcd  ctia  ob 
odium  dclinquentis.Qaod  odtu  certat  in  Villa,^  txon 
deliquit, Icd  alius  fiait;6c  ita  declarat  Bart.in  d.iJi  qn» 
nu.4-C.undc  ui,quo  in  locoad  hocdeatxsjntex.  in  1. 

* i.C.quandocxfaCt.tut.atteftansibi *dlum profiten- 
tinm.hac  m cc fcnfiis  congruere  - 6c  hocide  dixit  in  I. 
ncquid.nu.i.vcrr.qusEronuc»tT.deinc£.ruin.&  naufr. 

Viidcdcipfis  rebus fubtradis  per  alias' probatio- 
nes,qua  miperiurin  conftaredcbebit,vcidixirBart.  in 
l.diuus.tf.de  re  mit.6c  in  d-l-fi  qa,C.undcui.ubi  idcin 
hoccofiriiuuit  lar.n-3d.6c  piur.fcq.  & habet  p Parif. 
ind.coafi74.nu.40.ver.necpdidtisoabctobftarcvol. 
i.atq,‘pvAnch.d.q.6i.n.i.par.i.  ubiinfiadofibi  c5 
tingenti  tndit  non  fufficcre  didu  iuf  m,  fcd  opus  cilc, 
Vt  ptobateuu  pec  ielbcs»quid  cocmcicc  in  valxfia  > vel 


alio  loco  vbi  res  fiibtrad»  dicuntur  idc  <}Ul 

* *communem  erte  icribcmitim  filiam  in 

nibus,6c  fcqumir  Plor.vbi  fiipra  nu.4oo.C^^t6  pm- 

'6  batiot rdinquci^ em  arbitrio  iudicis  iccundum , 
Ang.in  1. 3.H.id£  Diuus.fF.de  tcftib.6{  infra  cxipfrcaU- 
mus.6c  fiet  eomodoquc^rcrit.fciLMtet  perftmiii4^, . 
dcfociosdominirci  ainiflx,  vtdidu  eft  ii\c5dufifu-' ' 
pcriori.infi.nu.;5.6c  monet  Bar.ind.l.fi  quando,  nu. 

4. C.vnde  vi.ficq;  fenfit  Parif.cdf.74.ltu.  1 vvol.i.hoc 

* ‘cominunitcraboinnib.dlcreccptum.  .it,-.©.. i''’ ‘ 

Secundo  loco  prxeipue  limitada  cft  c6di|(iOfqrio^ 

7 cotra  naurara,tcauponcm,ftabulafium,6c  jftiufmp- 

di  ageretur:  nara  fi  aliquid  hofpitifimofiibRadum 
fiicrir,dus  hofpitis  iuramemo contra. cauponem  o6 
ftabituo-quia  caupones, 6cij  fimilcsnonienetwrcitrg 
eorum  fadu»ac  c^tQ,<^sin  nauitVeUa-caupoivaxo- 
tinctadiliiusminiftenuinrfic  habemus  i ^ 

5. femi  poft  nu.4. ff.fiir.aducrf.nau. caupo- 6cjftab..qUQ 
in  loco  reicCta  opinioncGoftr.  denonnullrtr^fiorii 
contrarium  artcrcncium  in  hancdcfcendicfouatn  ad-i ; 
ucrfuscauponS  6c  hoslimiles  nd.porte  de^iiq^i 
cuios  didu.vt  vcrilfimfUcquitur.Abb.m  c.  i.d.7;ycrf. 
quoad  primum  dc  rcft.fpol.6c  confirinauit  Bald*i«J, 

j .nu.  i.v«cr.  3 .C.l  ocati.idem  Bar  jnimaducnitin  l.  nc 
quid  poftnu.i.verf.itcmillccaivppofiiit&ileincSd. 
rui.  naufr.  non  enim  magis  ptxfumptio  in -/hoc  cafti  - 
fumi  poieft  contra  cauponem,  vdciusfamiliar«».a  ' 
contra  .tlios.viatoreii  fi  ipie  caupo  id  ,quod  furatuni 
eft,l'aluuin  fore  minime  rcccpcrit,vt  peofequitund^ 
Bar.d.l.i.poftnu.4.vetf.uam  caupo.  , 

8 Quodpoftremum  velim  extendas  procedcrctdiJ 
incafu,qiio  hofpcs  cauponi  valifi5,:vd  fardciltvnfvc 
noftri  vocanr)  cofignauerit,  & pofteiindccxvalifia 
aliquid  libilubtraduiuirtcartcuerer:nam  (utKctiam  • 
fi  v.tlifia  redderetur hofpiti  dcfigillata;  nihilomuius  ' 
iurameto  ipfiushofpitisdc  rc  fibi.quam  fitrtofubU- 
ta  dicerer, no  flaretur;  Etenim  licet  fecusfancitii  elTc 

9 videatur  inl.fi  qn.C  vade  vi.-f  6c  l.fi  fem  pct.§.  i n hoc 
inrcrdido.ft'.q»  vi  aut  dam.-artamcn  illa  iura  loquua 
tut  in  eo,q  in  taiifurtodolu  commifit,  & de  hoccd; 
flaret;  Icd  vbi  non  appaict  vttum  ipfc  caupo&wtufcr 
ceriqan  alius,6c  fic  ancoucniaturex  fxdoifuO,vetcx 
fadoaiterius,locuin  fibi  non  vendicar;  Vodepbari 
deberet  rede,qd  fit  in  vali(ia,vcl.i.S.fi  cift.t-fF.depo- 
fiti,6cicapiftaiuracddudirBait4ad.i.*i.nu.,5.iff'.fiir. 
aduer.naut.caupo.6cc.quo  in  locO docet  praKim.  fi- 
ccdendi,furtum,6c  hm5i  probandi  inquietis  fup  hoc 
iudicem  rorquSdi  familiarcsdomus.&aliosq  domi 
aderant  poteftatem  habere, ac  proccdcnJi  furumarib 
contra  ipfos  idq;  tenet  in  1. 1 .nu. verf.  ite  no».  6c  ia 

■ Ldoininus  horrcomm.nu.  t.iunfto  nu.  3-lF.  locari. 

10  InhocpoftrcmotBart.libimctdiflimilisdiininilc  '' 
proruUtfnIam  in  l.afhomb.nu.2;.vcrfic.quod  fi  ego 
deporui.fl.deinlic.iur.vbi  ccnfuir.quod  fi  aliquis  far- 
deilumiCtftain,  vd  capfam  penes  caupone  depofuc-' 

ric  ob(ignatam,6c  inde  refignata  reddatur, iiiro  iplius 
deponentis  dc  rebus  ibi  artcrcncisiinmirtis  flandum 
fit.iuxradiftu  Inn.ind.c.fupcreo.  in  prin.  vfq  adna. 
3.dchis,qux  vi,met.vccau.fiunt.6c  hocprobat  laf.in 
d.lanadionib.nu  41.ii!  fi.va.6c  cxfuprafcripta.idq; 

* propius  ad  ticriiaccraacccdcre*  omnibus  uilumcflc 
teftatuseft  Roin.ibi.poft  nu,2S.vcr£tcrtio  cafu,  qi|ia 
co  ipfo,quod  valifia  refignata reftituitur , doluvcau- 
pomsarguitur:  in  hanc  etiam  dcfccndit  fcnieenam 

Bal.inrub.C.depofiti.inprin.atq;audor.pita(7.Papie.C:;_ 
in  forma  libelli  in  adione  reali  in  glof.  6c  in  rtocenis 
poft  nu.29.ac  ct  Spccin  cit.de  fur.S.vnico.nu,  3.  verfi 
quid  fi  res  iinmilTf ,vbi  tres  c6ftituit.cafus,quos  adtfc 
poteris,  6c  eiufdSopinioniifuit  Parii',  qui  ad  hociilu' 

* ra  ciratind.conr.74.num.5.6c  piur.fcq.  vol.i.ubi‘c-oi 
confeofii omnium  priorem fcnrcntiani  Bar.crt'crcjc- 
^lam  artirmat,6c  pofteriore  hanc  ab  omnibu^bari, 

&  illam  cuneos amplc^^vcicommuncoir  6^cram 

alTaic. 


Dsprobationib.  Conci 

anTcnt^uarn  £tf«luiiMr  luI.Ciariniiu  prad.crim.S; 
f»inum,vcr.ppocomplcincnrohuiiisniatcri*.quoia 
loco  poft  relatas  cpmiones  contrarium  tenentia  in 
hac  pmantt  fa1a,vt  tx>ntTa  caupones,  & fimiles  Hdes 
habufiuratreniohorpicis:qtii.i,vrexpcriEria  ooccr, 

1 1 cenost  hominum  cil  furaciirjrnu,  5c  idra  ad  rc 

mmCdumeoru  improbitatem  arbitratur  ipfcin  vfti 
torcnfiraHitarceflrercmarehancopinione,  vr  magis 

J‘**Vrommuncm:ibiq;  admonct><p  ad  hoc»vt(it  locas 
imfncmo,c^us  non  ijttvc  res  capnsinclurfc.vcl  valt> 
HbfdcbeantugilUtimconiignanrdc  oAedi  cauponi, 
i'cdiacisOtconfignanccapramipram,iNic  vaiill^-qC' 
efuid  diterir  Accurlnl.i  .$.vltin  verb.in  naui.tf.nau, 
ciap.ftab.&  nonnalli  alii  antiqui  luhicori.arati  io  U 
ii#;H  cifta.^.depo.contrariu  IcnriEtcs,  quoru  opiniq 

• ^communttcrcftreprobataparcnbemcs  ind.l.  i.!>. 
vtt^ttdlatarParir.d.conr^d-nu.t.vcr.ta  Accurl.& 
lanind.l.inadionib.na.4i  atq  Ciar.  iocoproxim^ 
citato  ea  ratione, qa  peri culolumcActdcponcnhha> 
bEti  res  precioras.icn  pet^a  ias , capfa  mei  ui  as  eas  ci^ 

ii  2iibcrc,&  ohcdcrc,3c  quiainicrcftt  noftra  liscrcra  pa- 
rrimoniinonpandi,(.2.C^and«,9cqw.q<iar.  pars 
deb.tib.  iO'Vt  per  Paos  vhriupra. 

Velim  tn,vr  ifiud-dedares  non  habere  locu,n  cau- 

ijLpoipCamtvaljftam  fic  ob^gnatamnoaeccpraucrit, 
icd  viaroriimpHcttcriliam  in  hoTpitij  boibopolud' 
rtt-<vclad  eiusctibiculum, penes  qufrekisiUnt  daucr, 
receperit, tunc  enim  non  ludincnrt  caupo  aiiquS  cui- 
q»amiadcovthoccaiitcirct  concedendum  mrioco* 
traipsGtvf  intctfcriTlal.ind.l.in  ad)onib.n.4}*ttlcq. 
aerf.tertib  limita,ffde  inlir.iur.&  ficinouit  BaLind. 
j.i.verficA  nota  e*  primo,ffaiiu  caup.itabul.&  in  L 
cerri  iurisma.a.Ciocrac  in  d.nib.in  pnn.  C.dcp.  •: 

14  Inrdiigas  iriifd>tvTverii  lic,quoatideferEdumui» 
raroenmfii  cdrracaHpoacm»nauta4c  hos  iimiiesipii 
viatori  prorihmationcrcrGnbi  ablatarum,  non  aut 
vtexcufcnmr caupones  ipiiiiiirto  commiiToio  liia 
cau^na>lamHcetrcsimmtircinnaUi,vcl  hoipmo 
non  fiicrint  alicui  confi^atar.ih  intclligunrutcoip- 
ib,^deiisfiatimtnifltoin  hofpitio,adco  vcpericulQ 
^c^et  ad  cauponE,&  teneatur  dc  furto  fa£lo  ab  cius 
famiiia,&  habiramibus  cum  illo>vr  dc  hoccflglo.in 
dd.iS.vlf.in  ver.innani.iundotex.fi;.  nau.  caupo,  dc 
dab.de rradir  Dec.in  I.mutuum.nu.i  a.  in  x.  loChfi.  (i 
cer.pet.vt  Et  decidit  Arfi.in  deci.8x.atq  placuit  Atet. 
in$.v)t.n.i.InP.deobiig.qua;cxquafidclidonarcu- 
tur,£(  vt  lat^ad  id  refpondit  Batb.m  conf.5 } Jiluthif 
Princeps.mi.tAvol*!. permotus  ex  cootcx.in  i.x.S.re- 
cipitautem.fT.naut.caup.vbietiam  Baidcripntquod 
ripaticntehorpiteininasil.onzimjm(vt  vccbis  ems 
vm)m(UbidOrficpofteiitoccda$,dcindEicuoncs  no 
inuetiias  Roncinum, teneatur  nbi  holpcsciiam  ii  mi 
illi  dixensidt  hociinguUriquoda  iurc,quodefi  con* 
ftmmm  edtra  nautas,  caupones  fiabularios:iiccf  fc- 
ent  Ht  in  alijs  perfoni$,vt  proicquimr  laic  A^ich.  d.q. 
di.nu.a,cum  pluri«).in  i.par. 

5 Vabm  animaduerrendu  crit,t  vt  in  delatione  iuii 
huiofmodi  viatoddcferendicontra  hofpitcm  debee 
acscodi  A condderari , an  via tor  ipfc iit,  dc  habeatur 
vk  integer  vitx,benec|;  audiatonquo  multum  vcria- 
tor  nidicis  arbiiriura,vt  nos  monuit  Bal.in  rub.Cdc- 
po5ci  in  pcinc.vt  in  l.i.cod.iit.dc  vtconiulcndorndit 
Alex.incfif  io;.vrcol./*vol.  f.dc  iricOi^dp.ou. ).  ibi: 
vbi  concHldunt.vol.x.aciiid.l.jn  adionib.nu.i8.vbi 
etiam  lai^.r  i4T.de  in  lir.iur.  candE  fcquQcurlhlam 
Parird  conT74 nu.io.de  i}.vol.  f.  dc  Abb.d.c.  liipcr 
eo.nu.p.dc  hisqux  vianct.vc.cau.fiur.inquicspfona- 
ram  qualitatem  attendi  debere:  idem  leniit  Aret,  in 

* d.$.l!«tnfi.dcobli.quxex  quali  malcH.naf dc  ita*c6* 
munirer  Dod.conciudunt  in  d.l.  li  quando.  C.  vnde 
vi.de  md.c.rupco»quod  ctaudomaicluaconlirma- 
uir  Bat.in  d.l.vnica.$.fcrili.lTfar.aducr.nautxaupo. 

Pr^«eimicUigcca,quz  diximus  locfi  libi  vendi* 
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dicare,  vt  tunc  demum  deteratur itiramctuiii  vtarori 
idquandociuilitcrvrgcnrc  partc.de  inltamcagamcad 
duplicanda, vei  quadniplicaiulam  poenam  funi, non 
autem  quando  cmnm.ilttcrvUrapcna  pecuniariam 
^ganir , vt  G fiatutuin  imponat  pccitam  cnininalcna 
Iccundum  qualitatctn,dc  v.-Woicin  rei  fubtracixipuw 
fulhgarctur,G  res  valet  vitra dcccmuJIocnimca* 
lu  no  potent  accufator  probatcarOimationcpcriura- 
mcn*iun,licut  fit  quando  agitur  ciuilitcr.  ita  proditu 
iuit  a Bart.  in  l.vlt.pofi  nu.4.dc4niir.iur.quc  Icquitur- 
laCind.Kcumfurn.nu.s.varfvltiaio  locoft.cod.  rit. 
quod  ctiaml«i(^c  Abb.inc.J.pofi  nu-7.de  ccll.fpol. 
& Alcx.inconfdd.viloproccfluCaulc  verteris  inter 
• Eliluun.verfdc  in  hocdicovol.i.vbi  hanc  ofle  * c6--. 

munem  opinionem  atrefiattir. 

17  In  criminalibusnanq.fnon  creditur  accisfaiOTi,n 
per  iuramcnmm  iuum  fuas  imperfcElas  proba- 
1 S tioncs  pcrficcre/quia  reus  f m criminalibus  nodeber 
(^ondcmnariidc  puniri,nili  ex  probationrb.kioe  meri- 
diana clariotibusairlancitu  ciHnMciant.Cde  prob. 
dc  in  i.ubi.C.dc  falGs.de  ita  proprie  loquitur gl.iu^o 
comcs.iiiljnantus.ff.dcquaiA.dcgLinl.  $.  poGprin. 
ETdexurciur.jdqi  comprobat  Alex.  €x  aliis  mribus  in 
d.conf  6d.pofi  nu.i . uol.  1.  cui  iraq;fauer.qtiod  deci- 
dunt lo.And.incap.ixle  foro  compct.m  6.  dc  BaLin 
i. i.C.dexcb. credit  dc  inTprsefcriptionc.C.li  contra 
iuStVel  vtilit-pub. vbi  volucre, quod  li  Daiuco  caucat, 
vide iniuria  illata  certo  gciKn  perfonarum  (fetunu 
ramento  l£li,tale  llarutum  ,quia  cfi  contra  luscom* 
iimnc,l.o>unib.CdercOib.  lubitumm  littatummo* 
dolo^m , quoad  ncg<;Kuim  principale,  non  amem 
quqau fundandam  inrcniioncin iudicis .coram quo 
acculatar/orenlisoiquamiovciaturibi  forum  rario* 
nccommilli  ddidi.VHdccum  mra,dc  prccipuctcxt 
l.li  quaodo.C.vodc  vi  loqmiuur,quandociuli  tcrin- 
uiuaturkidicKiaion debet  exiondi  ad  alium  cafiim, 
cumiUadilpoficiont  cxofbuanx:iicretert  Alcx.ind. 

l. fi.nu.a.fi'.dcin  Ut.iur.  '* 

19  Hauc^amcntlentcntiaapcrro  Marte  videntur  op* 
pugnare  Ang.in  dJ.li  quando.  Cvnde  vLde  Roin.in 
d.Uvic.fi.jlcinliMur.ca ratione, quia  licet dclidum  , 
quando agicur  critnmal  iter  non  pollic  probari  per  m* 
rainciimjtiirAnc,qui j in  cafu  Ulo  prxlupponitur  cri- 
men clle  pr<^atum,dc  lolum  cGc dubium  dc xfiinia* 
tionc,ideovideturiqiK)d  ili.i  pollit probari  periura* 
mci)tum,cxculr.qu<xl  mcr.cauf.Alcx.  camc  codein 
in  loco  rccccbc  ab  cis,  dc  lUr.i  Bar. 

Vcruimaincii,uropinioncsi(lord  pr^clarifliinoru 
uicoru  aliqua^x  parte  conciliari  pollint : dicendu  cfi 
xoprobaboiKiii  raClamfpcriuramcnru  io  ciuilibus  fa- 
cereindicium  in  crimmalibus,ut  fatetur  Bar.m 

m. 5.dc  m liuur.uci  laitcm  hoc  ciSc  arbitrarium. 

CO^C  LVS^IO  DCCCXXXllL 

ARGVMENTVM. 

Furtum  an  prifuraaturcotninilTura  ab  illo  , 
penes  quem  res  furata  inuenta  fuerit ; & 
an  iftiufmodi  teneatur  docere  a quo  rem 
habuerit . 

SVMMARIVM. 

1 furtum prffumiturtotnmtjfum  ahiOoptius^mm  rttftt» 
rdiuttutmU»  t/i,a^ko,vtJ!tton  docuerit  di  quo  rem  ba- 
hutritpoJfU  exbocit^e  ioraueriS^ontr»rtum  nn.x. 

} ^tlubio  m mtttartm  Jemperdebtmm  Prffmmere. 
^^MfuUrespemeiMliqmemreperts  prt^unutur ab eodifur^ 
reptajifoktus  fit  fimiUupatran  yfitqi  maU  (onditio- 
ntt,&  famu. 

5 furata  reipenet  perjbnam  gratum  Jy  bontjtam  repertat 
aon prafumitur  ab  eadem  furrtpta, 
JofipbiMafcardi,vol.i.  1 x ^Furatam 


lofephi  Mafcardi 


6 Farctam  rtm  ptrttt  tnrw»  probum  repertam  tton  tene- 

tur ipje  docere  a quo  habuerit. 

7 Furata  ret domini peneiip/iu(  o/^fialem  reperta prafumi- 

tur  furrepta  ahipjhmet  officiali . 

8 Furata  res  etiam  ^net  virum  probum  reperta , ipjeqi  no- 

lit ojlendere  certum  debitorem , d quo  rem  furatam  ha- 
buerit obboc  in  pejpicionem  eommijffi  furti  incidit . 

^ Furatam  rem  penei  virum  probum  repertam  nS  tenetur, 
fi  nolit  ipji  docere  a quo  habuerit . 

10  Virprobui,  apud  quem  res  furata  fuerit  reperta , tenetur 

ex  officio  iudiciy,-nonad infianttapartitfurf  indicare. 

1 1 Furem  non  tenetur  quis  indicare  de  ture  csuitifecus  de  iu 

re  canonico. 

I z Furem  vbi  quit  copitur  indicare  ^ non  fatis  eJliBum(^vt 

aiunt ) digito  ofiendtreftd  opus  erit  pleni  probare , ^ 
conuincere  auiiorem  per  eum  nominatum,ae  docere  r1 
fitratam  ab  eo  babuife . Rationem  huius  rei.  nu.i%. 

I I Indicareverbum  qttam  “rim  habeat. 

14  Reus  Purgatur  non  relatione  criminis  ,fid  innocentiam 
probando . 

1 pnefuminircommiflum  t a^>ilIo, 
X uLlLUill  penes  quem  res  fiirara  inucma  fbc 
rit»  adeo  vt  fi  non  doaierifd  quo  rem  habuerit 

ex  illa  inucmione  poterit  fubijci  tormentis  t fieferi- 
pfit  Bar.inl.vlt.pofinu.t.fFdcq.&  confiilendo  rcfpo 
ditMarr.inconf.ti  Mifcricordia  Ddmini.nii.  jj.& 
inconf.7S-  Munda  cor  meum. nu.  at.hocidCfcquu- 
tuseft  R0I.4  Val.in  conf +y.nu. 59-&  feq.lib.  1.  & an- 
te eos  dixit  Ang.Arct.in  l.z.&inbmilitcs.C.dcq.  & 
inl.Ancillx.C  dcfurt.cifdem  fubicrmfit  luI.Clar.iit 
prafi.crim./.fi.q.2i.cir.fi;mr  fi  res  furata,  vbi  hanc 

* cfle  "communem  Doftoriifndoftrinamcftartcfta- 
tusexau6loritateMarf.inconriio.no.  4r.qucmta- 
men  locum  non  inueOi  in  libro  meo . ' 

2 Ab  ifta  tamen  fnla  teccdcrc  t videtur  Accurf  in  I. 
inciuilem.in  verb.incidatisiC  dc  fiirt.  vbi  aperti  vo; 
iuit,ob  hoc,  quod  rcsfiirtiua  reperta  fit  penis  alique» 
non  prefumi  furem, vbi  hoc  idem  tradit  Caft.th  prin. 
& Fulg.poft  num.2.vcrf  mihi  ta  men  vidcnir.(Sc  prius 
ibid.dixirBald.nu.5.vcrf(ccudoqua:ritt]r;dc  in  1.  viti 
in  fi.ff.de  hatr.itffi.quibus  accedit  Alc.in  trad.de  pne 
fump.rcg.j.pratfump.ap.nu.  1.  quo  in  loco  idem  hin- 
tientcscitat,&  meminit  Alex,  in  conf  5|In  caufain- 
quifitionis  formarz.nu.i.lib.  i . a quo  non  recdTir  D. 
Vul  p. in  conf  1 49.D.Io.nu.4.  poteft  enim  dleitCfur- 
tiuas,  & quod  tamen  poficfibrilliusinnoccns  fit >& 

) proprcrca  indiibioffcmperin  mitiorem  partem  pr^- 
fbmercdebcmus.'vt  in  his  terminis  admonet  Baldun 
d.l.inciuilem.nu.t-vcrflccundoquaa-imr.C.dcfurt. 
Diflimiles  has  intcrlc  fnjasrcconciliate  poteris , fi 

4  dices  priore  opinionem  fibi  locu  vcndicarc,  j qh  tes 
furata  reperta  fit  penes  alique,  quifolitus  fitfiinilia 
patrare,quiq,-malushabcat,]naleq;  apud  oes  audiat. 
hoc.n.cafu  rede  prxfiimi  pdtitale  commifilfc  ^rtu, 
& in  cum  qftio  haberi  poteritrita  declarat  Bal . in  d.l. 
inciuilem.pofinu.j.Cdcfur.&ibi  Paul.de  Caftr.nu. 
2.arg.l.dc  minore.  jT.rormcnta.ffdc  q.  & cosicquimis 
efi  lafin  conf  z.aliis  iup.dcdudo.coI.4.pofi  nu.S.in 
fi.ver.i.D.Io.voluitidc  BaUn  l.fi.cir.fi.vcrf  ite  indu 
citurad  aliam  quxfi.ff.de  hxr.infi.&  rerpondit  Grat 
in  conf 94.nu.i  8. vetf  5.probat.&  poft  nu.25.ucrf  ad 
quartam  rerponderur.vol.2.docuit  Ang.dc  malcfin 
verb.5c  ucficcocIcftS.coI.d.vcrf  quxroan  co  ip('o , & 
In  verb.fama  pubi,  cof  4.uerf  uel  quia  res  furata  efi 
penes  cu  .fic  ct  confuluic  Matf  in  conf  5 i.Mifcricor- 
dia  dom.nu. ; 40.  & in  conf.72.nu.  2 1.  ucrl'.  quod 

ipfcca  furatus  fucrit,&  in  fua  pradxrim.$.dihgcntct 
pofin.95.ucrf&  rciasth.idcm  ,pfircndo docuit  Barf 
jnl.ulc.pofinu.5.veri'.(ed  ego  dabo  dodrina.  tf.de  q. 
& Fulg.in  d.l.inciuilcm.ibiiiiifi ex  qualitate  perfone; 
jftis  adhxrct  Blanc.in  trad.de  indic.pofi  nu.4 1 7.  ver. 
fi  vubefi  peiTona  •Btun.ctiacod.tiad.dcmdic.q.j. 


1. par.  poftnu. j.  verf  quod  verum  efle  dlctint  C>oQo. 
rcs,idq;  non  prxtcriit Guid.de Siizar.  in  fuotrJ^t.i.ifj 

indic.nu.  J7.rtcr.cuius  didis. .'kobfcmauitGuid.Pap. 

fing.fuo  32?.aliispi9.Rol.i  Val.in  d.conf4'-nUfn; 
4i.tamcn  hxcrcccpMdodorum  conclu.vol.  f. 

Poficrior  vero  fnl.i  procedere  poteft, f fi  pfbna  pe-  - 
nes  qug  res  fiirriua  cfi  reperta  lirgrauis,  & honcfia,5c 
ex  crimine  furti  nunq  alias  fufpcda  :_quia  tuneex  fo- 
la  inucntioncrci  furat.x  no  pr-efiimif  fur,  nt^.fiirtu : ' 
fic  habcmu.s  traditum  ab  Accur.in  l.ciuilc.fup  verb. 
fuiflc.C  .dc  furt.&  declarat  Sa  l.in  l.fi.C.dc  q.  6c  antei 
dixit  glo.in  l-dc  minorc.fT.n5  cx  fcrmonc.  iundo  tcxi 
ibi, cuius  xftimationis.ff.de  q.cui  acccdir  Baldun  d;b 
inciuilem.in  fi.Cdcftirt.&  in  l.vlt.in  fi.ff^dchcr.infL 
ficplacuit  dum  dciurcrndit  laf.in  conf  2.in  theina. 
tc  propofiro . poft  nu.S.ucrf  quod  cft  bon*conditio-  * 
nis,&  famx.uol.  i .ciufdcm  fuit  fnlx  Grat.in  d.  confL 
p4.poft  n.2.&  fcq.vcrf  ad  quartum  rcfpondemr.  vol. 

2. a  Marf.quoq;  caimimcftind.conf  yx.Mifcricor- 
dia  dom.nu-40.&  41.&  in  conf  72.  Munda  cor  mcu. 
nu.12.  vetf  artamentalisinucmio.adidcmcxratrc-  . 
fponfum  ThoGratT).ind.c6fi4.nu.}.vcrf  maxime 
cu  non  Gntpcrfonxgraucs.idcm  diftinguit  Ange,  dc 
malcfin  d.vcrb.&.  vcftccclcftem,verf  imcoipfb,5c 
Rcbuffin  cbmcnt.ad  concordata  Regis Galliaru.tir. 
de  form.mandati.Apoft.in  vcrb.nosinducunt,idcm 
Marfin  prad.crim.^.diligcntcr.nu.pd.vcrf Icd  fecus 
cft,idq;non  prctcnitTiraq.intrad.de  pcn.temp.cau. 

5 i.nu.i  ji.vcrf&  quoniam  dcfiirtOiqiub.  poftrcmb 
adhxfit  D-Mcnoc.dearbir.iud.ccnt.$.lib.z.  caf  462» 
nu.iovcrf  quemadmodu  dicimus,&  Vulp.d.confil. 
I49.nu.2.&  fcq.&  NclLin  trad.  ad  dcfcnlam.  in  rub. 
an  indicia  pro  reo  danda  finr.nvi49-  ucri.  fi  is  talis  cft 
pcrfbna  graui$.&  in  rubr.dccxcuf  5 reo  ficicndis-nu.  1. 
1 p.vcrf  fiequetiftime  pettradata  cft, quo  in  loco  plu- 
tes  idem  fcnricnccs  adduemde  idc  confirmauit  Rol.i 
Vail.  d.  conf  45.  nu.4J-quo  in  loco  ita  * coiccr  diftin- 
gui  5 dodorib.teftatur.<^od  eo  vfq;  procedit, vt  ncc 
iftocafu  vir  probustteneaturindicarc  a quo  habue- 
rit,fecundum  Rol.  loco  modo  citato , qui  ad  hoc  af- 
fert Ang.in  trad.malcf  in  vcrb.fic  vcftc  ccicftc.  verf. 
quxro,an  co  iplb . vbi  affert  exemplum  in  ftrazzaro- 
lis(vtipic loquitur)  qui  folent  emere  rem  ab  ignoro. 

6 ibi  Arimin.  in  addir.in  d.  verb  & vcftcm  epieftem. 
verf  quid  fi  quiseinit.Q^os  atidorcs  in  ipfo  fonte  vi- 
dae  uolui,ncc  mentem  Roladi  ipfos  probare  depre- 
hendi , neqi  itidem  Ang.  deftrazzarolisoftendct  id, 
ut  dicit  Roia.Sic  nonnullorum  luti  Icon  fu  Itoru  ufus 
cft  I qui  audorum  fcntcniias  magis  numerare , quam 
pondcrarcfolct.  fateor  quidem  inucnillc  Blanc.in  d. 
rrad.dcind1c.poftnum4i7.vcrf.  unde  Salic.qui  hoc 
txcmplumdcftrazzarolis  affert  cx  mente  ipfiusSali 
ccti,dc  cuius  pofttema  veritate  ftatim  dicemus. 

Hxc  th  poltcrior lilia, in  qua  dicebatur  virum  pro- 
bum,apud  quem  res  furata  rcpcritur,non  prxfumi  il- 
lam furto  lubttaxiftcitibi  limitanda  cft,vt  non  cefea- 
tur  ucra,qn  is, penes  qug  res  furata  repetitur, dlct  offi- 
cialis,t  vel  caftaldus  liuc  fador  oius  dhi,  cuius  res  fu- 
rata dicitur  quia  cocaluroncoftici)  prxfumiturquis 
fiibtraxilfciucl  abihiliftc  bona  domini  ,qtixapud  ip- 
iiim  ofticialc  rcpcnuntiut  prudenter  monuit  Bald.m 
c.  1. dc  contentione  inter  dnm,&  fidelem  dcinucftit. 
fcu.n.  i.in  ulib.fcud.  ubi  dicit  hoc  efle  notatione  mul 
tadignu,5c  idcm  tradiditin  l.cu  oportet,  poftnu.  1 1- 
uerf  noco,qubd  ratione  ofticij.if.de  bon.qux  liber. 

Secundo  limitare  poteris  hanc  poftcriorc  opinio- 
nem,uc  locum  non  habcat,tqa  is  penes  qug  res  fuca- 
ta inuenitur.noht  oftedere  certum  debitorem  d quo 
ic  furatam  habuerit  co  enim  cafu,&  fi  bonx  opinio- 
nis fit  in  fufpiciong  commifti  furti  incidit,  li  audorg 
docere  recolat;  ve  aperte  fancitu  cft  in  d.l.ciuilc.C.de 
furtis,  vbi  inquit  Imperator  ciuilceft  , quoddte  ad- 
ucffuiustuusc4igit)ucici,  qiaapud tcfuilfc fateris, 

exhibeas 
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eililbeas  vendiratt  nSa  trSfcuntc  > fic  ignoto  te  emir' 
iealicert.nonconuenir,vol4ci€Uitare  altcnam  bono 
viio  fulpicionem ,obfcrues  tbidcm  obtinenti  i em  fu • 
satam  we  viru  probum , & umen  volens  iufpicionc 
iurti  euiurc»tcnetar  venditorem  exhibere,  vr  lic  ctii 
eleeJarae  ibi  gl.  magna.Ac  gi.viun  vcrb.bono  viro. 

iihid  poibemum  vetim  dedat es>  vt  ^cedat  de  vr* 
9 baaitate^tvtialtcmcaufahuicompeUi  poHuvcndi* 
forem  indicare  >idliccc  0 velit  cuitare  Ibfpicioncm 
alienam  bono  viro:non  autem, vc  non  indicando  in- 
cidat  in  iufpicionede  iurc,  vi  fcilicet  cx  ca  poOit  tor* 
querif^uia  cft  in  aibitrioipHus  indicare, vel  n6:  vnde 
con<let  inddere  mdamnum:0c  colligere  cfl  cx  d.gl. 
lMaffnxi.l.ciuil.&  declarat  Paul.de  Caftr.ibi.nu.3.C 
<k  mr.Etquod  vir  bona;  condirioniSt&fama;,  nOdo- 
cemii  quor^  furatS  habDeht,quaelhonib.  liibiici  non 
ponjt.dixerc  Bai.&  lo.de  Imol-in  l.vlton  linolc  hxr. 
sn(lit.&  Salanl.vlc.  Cdcq^latehabcnira  Marl.iu 
^raccri  m .$.dUi^ter.nu>96.  verded  iecus  cft.in  cOil 
viJMirehcordia  Domini.  n6. 40.  & conhmuutt  lui. 
Claran  pra41.ciim.|.0.q.2 1 .cuca  H.  veri,  ii  res  furata 
^ ccpcrianir.vbi*oomimjnitcriidibemibu&ideile  re- 
ceptum attedatur  ,ibiq;confcnticntc$atac. 

SecOdo  loco  p6c  dedarari  ,vt  hac  poAcrior  opi  nio 
locfi  nd  habear, qn  agitur  t non  ad  iuftantiaalicums 
partis/cdiudidso<{ick>imploraio,vclduludcx  pro- 
cedit p inquiiitioneni  gfiralcm.quia  tuc  p6t  coinpcl 
Iere  quem  ad  indicandum  futciii,ar^.tcniar.  & l.c6~ 
gruic.if.de oftk.pr«0d.vbi  Reipublica:  inicreil,  & ad 
Itzlidcsipnus  Ipedatgnraiircrcotralartoncsinqic’ 
ic,&  oes  maix  conditionis,dc  vioe  punirc>ac  corO  re* 
c^atorcs.Tt  itac6chidicaddtr.adg).magn.d.l.ciui- 
JfiCde  furtts.poft  fiar.ibi,5c  Abbin  c.qui  cu  hirc.  dc 
Ibrt.poilnu.i.vcr.redludexex  ofHcioiuo.  vbi  hoc 
eximio  pronunciatotradit,2c  docuit  Bart.in  1.  q 
$x)ui furem  in  hn.ifdc  fur.&  Bald.inl.tdcm,&  HS.0 
tibicolum.  1 .vcir.poBcd  ftxtim  drcit.dc  col.i.  uerltc. 
^u^ritglo^ncx  naturali»ubictum  lafnu.i.vuf.|.li- 
iDiu,d^poftnu.t.uctr.in  quaria.ti.de  coodit.ob  turp. 
cauf.ibt  amecosgl.liip  ucrb.repcnl.dcc.fi.hoc  idc  cd 
probat  Pulg.ld.l.ciui)c.n.}.vcrii&iDverucB.carcq. 
dc  qua  re  fuCusolum  dilTcmit  N cuiz.1 1‘ua  Silu.  nup. 
ltb.).in  ucrbacgulac0,7£pircopuspoii.n.;o.  ucr.cil 
veru,q’  iegi0a,&  fcq.vcrticd  no  ell  inultu  curadum: 
^ obicihc^tus,q>ois*dmlcgiftx,^canoni(la‘fatcn* 
tur, quod  hoc  in  cafu  quis  teneatur  indicare  turcoi. 

Tertio  imelligenda  cll  lUa  c^ddlccuda  opinio,  vc 
'1 1 uera  (Itdc  iurc  ciuili . t quisnon  ccncuir  fuci  indi' 
careur  habemus  I.Cihlum  in  d.l.qui  uas.  fiuc.if 
de  futt&  in  (U.4.d./.fi  tibi  ob  indicium,  ff.de  c6dic. 
obtitrp.caf.cQ  altis fupcTi»saddudi«.'  Iccus  in  elide 
lore  canonicoqa  illo  lurc  d^t  qms  indicare  furem,  q 
nlS  furri  puait:ut  eff  cafiuin  c.qui  cum  ixirc.&  ibi  gl. 
de&rt.  9 initgne  cclaiuccnfuu  Rom.  fing.  luo.  794» 
incipnun^id  teneatur  quisindicarc.idcmct  uolue* 
teanti^i  Ononi(he,ut  rcferutAlb.de  Iafund.Udd, 
ffc  0 i4i  cibi  indicium  in  1. falle  j'cpe.iub.l.i . ffldc  c6- 
ditosib  lurpcauf.quoddccognouit  Abb.in  coiilcdus 
ulcmotab.  dc  cxcclT.  pxarlar.  dc  huic  foucnquod  alias 
monit  Ang.in  l.ex  quJxifdi.Si.ult.fF.dciure  hio.  ubi 
0 ludcx  interrogat  aliquem, ur  indicet  aliumi  0 nolu 
indicare,  poccA  illum  in  carcerem  dccruderc. 

Vcriim  in  przs^ia  tc  udim  admonitu,  9 in  caHb. 
itin  quibusqs  tenetur  indicarefure  t non  hithccrccil- 
JG,vcdf,digtcoo0cndcic,fedopuscn(plcn^  probaro 
dc  cduinccrc  au^orip  eu  nommatuin,  aed^ere  ab 
cor£  ^aci  habui  iTcur  colligere  c0  ex  Alcx.rcfpdfo 
inconf  xo5*p6daatishis.nu.4.dc  y .Iib.  6.  ubi  loquds 
dein0fo0Uk>,ctfiutocdmiik>,rnditreu  ndeuadoe 
hifpicionC criminis, ni 0 doccatdeaudore,dc iiiS  in* 
nocentia  purgcc.hoc  ide^at  tcx.iOdUglao  Unaio- 
fi.C.de  faifin  verb.pbat,dc  in  uab.exhibet  dQ  expo- 
AU  Mbibcxc^tdcBfdcbccc  iaUcni  jpbuc  j 9 ab  aliquo 


exccpcrit.et  id  habetur  clare  in  c.-qo^cufurc,cxrra  ae 

1 3 fui  t >$ . ponderando  veibum  ilhid  indicat  f ciuus  vis 
cA , vc  plene  pro^mr , dc  conuincaturreus. vt  probat 
rcxMiinda  gl.in  I.tndicairc  rcum.ff.de verb  lignif.de 
icnOrUfin  dJl.fi  cibi  indicium. nu.a. ff.de cotWica>b 

14  rurp.cauf  cui  faner  illud, quod  ccus  purgaturfnonrc 
latione  criminis,red  innoccntiamprobando:  vtdixic 
bpcc.in  tif.de  adorc.^.i.num.6s.vccr.itcm  cxcipituc 
contra  uolcntcm  agerCiCxconcex.c.ncganda,dccap. 
fcq.l.q.  u. ibi , niti  icptius  probaucnnrinnoccmcs. 
idq.  non  ignorauit  D.Vuip.d.fuo  contxrim.  i49-nu. 
1 ).dc  placuitCraucr.d.conf.  t jS.nu.f.dc  Auh.  ad  de- 
cil.Capcl.ThoIati  1$  i.nu.  t.ucrf  quOdintclligc , atm 
Gram.c0nui4.nu  a.  uerf  unde  non  doclo,dcapcnc 
habcmuii  Blanc.in  d.tiio  cra<ika.  de  indic,  nuiu  416. 
ucrl.furtuu  res. 

Quod  dcratloneineuitabili  fuaderar,  nam  0 dici' 
mus  t laus efle  allegare audorem  rcifuracae^dcadni> 
hil  aliud  tcncri  il  lu.apud  qud  res  furata  reperta  fuit » 
facili  latrones,  dc  id  genens  homines iubtcrfugtciu 
p^nas  auninis  furti:  {'cmpcr.n.iupponcnr  aliquem  ui 
tum  ignorumoicl  mortuum>a  quo  fercni  illaiu  Aicto 
fubtraflam  habuiAcline  ullo  negociopndicarc  po* 
cccunt,quaexre,q  icquanrur  incommoda , nulUnoa 
l^rcrd  ^t,  cu  hac ronc fures  fua  furata  occulcrc  pot- 
tint , dc  apertior  hoc  paclo  illis  furandi  via  pmuniac. 

Hmc  propcccci  nosal las dicebamus  in  ci,  dequa 
panloante  mentione  fecmms illius presbytcn.q  va- 
iculum  argcntcu  hiracuscAmTcmpio  Do.Maphai 
IMaccmix’,dc  penes  cum  fuirrepenu ,durn  ad  uircrro- 
gata  cAdic  illud  habuiAcanuadam  moniali  D.Bac- 
tholomci . qua;  nedu  dediUc  illud , Icd  nec  cr  unqu.i 
apud  fe  habuillc  limiliaaffcrcbar , quod  cx  hoc  noa 
cxcufabamr  iplc  presbyter, quiniinb  ut  prius.im6  ma 
gis^:onrra  eu  augebatur  lufpicio  cu  ultia  inucntionC 
cci  iuratx  penes  ipfum  coniimccrcmr^  cx  negatio 
ociplius  moiiialisdc  mcndacio,  cui  relK  in  hoc  calu 
magis,  q ipii  prcsbytcrocredendu  eAi  quia  noncAli- 
tigacrix,iKq;  paism  hac  ca , neq/  aliquod  commodu 
cxncgationcipla  in  dU  redundare  pot , ut  in  hachy- 
potbeU  rodit  Alex.m  conii  77.  incaula  acculaciouis 
dc  crimine  fal  Ii  .poli  n.  i a.ucrf.iiecad  hoc  obAotdi.  1. 

Verum  preicr  hoc  in  c.iuia  hmoi  cxtabantalia  ur- 
gcnriora  indioa , ex  qmb.ncduin  indicia  tum  cllc  ad 
tortura  ,ucfum  Cll  j conuichtm  clk  facite  dicercpof- 
fuoiusmd  M^terid  quod  probatum  cA  d. presbyterum 
fulicum  clle  limilia  patrarc,uccx  condemnatione,  dc 
folucionc  pocnxaltermshmi  facniegii  commiffi  ap- 
parcthSc  9 ex  alijs  inamatus  erar.con  Aabat  dt  Ibluif- 
Ic precium  valculi  danum  palTo,  dc  mandaffcdelcri 
quafdam  lucras  incilas  in  ipfouafculo  conrioebSt 
nomen  dommx  ipliuc  uafculi.q  osa  adiun  Ais  ndnul 
Ksalifs  przlumprtonibus  contra  cum  cxproccAu  re* 
fuliitibus,  fatis  lupciq  cognofci  porcA  furtum  ab  ip- 
fo  presbytero  fuilk  com  mi  ffum , dc  animu  iudicisin 
alii  declinare  non  poffe  Icmcmii,  raiiicn  quialisad- 
huc  fub  noltro  uidicjo  pcndcr.de  cuentuslitiu  ut  bel- 
lorum,Ibict  cAc  inccrms,mc  ipfc  rciicio  ad  ca,  q pro* 
cedente  tempore  plenius  unicuiq;  dabitur  incelligi. 
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Gabellz  fraudatio  quo  pado  probetur , & 
ex  quibus  c&iedutis  przfuniitur  quem 
voluilTc  fraudarcgabellam . 

$ V M M R IVM. 

I GtUU  ftnd^tn  tomtiSimiydr  prtfumptiomhu 

l j Gaitl- 


* GahtBam  vtUt  prtfumitur,qui  tum  mtrctbm 

tranjit  net  foluH , 

^ Gabcilam  quetnptam  non  folutnUm  mttjjfinon  tjl,  quhd 
gabitlnriusinterptttet . ' 

4 GaMUtm  fraudari  vtUt  quit  frafumiturfitummtrcib. 
tranjit  nonfoUiit^ttiam fid  vtSiigaltumfoluUQmJit 

vnmunis.  Ratio 

6 GabtUam  pertranfiiniynic fokunt,  d folutione dupli Ubi~ 

raturfiptr  ignorantiam  ptrtranfiat.Ratio  tjhnu.^. 

7 *Dolut  tx  ignorantia  erajpi  prafumitur, 

9 C.afutytn  quo  licet  forenjtbusyiy  extraneit  ignorare fiatU' 

tum  (onfuetudmis  loa  degabtUit foluendis.  Contm.  1 1 . 

10  GabtUam  fraudoy-e  velle  quit  nonprajumitur  ,Jt  tu  mer~ 

ub.tr  anjitiiy  ncn  folutt,  quando  gabtUatJftt  infolita. 
12  Gabeliamnon  foluens non tjim culpa,  tum mn extat ga- 
. btUariut,ixp’^*pt>fiittt  veihgaitum , euijiat  ajjignaiio. 

1 j Gahellam  pertranfient  nte ^olutnt,non  ejl  tn  culpa  Jijcie~ 

te  gabcUario  eum  mtrciow  pertranjiuit . 
Contrarium,nu.  i6.ix  ibidem  reiponjio  • 

1 4 ilMireii  defcribenda funt  apudpfipu  vc^ligaliu,  eu  ipjb 

fcitntt  quit  pertranjit  cum  mircib.necgabtUamJbluit. 

1 5 Gabillariutgabeilam  nonpottft  remitttrefieam exigebat 

tx  mandato  iptciali.Jtcut  jigtntrali. 

1 7 GabtUam  fraudari  vtlU  prafumitur  viator, cui  conctjjh 
gahcUariuiyVt  eum  mirtihutpirtranjiret  nec  folutreiji 
tntra fepUm  diet  a dtttoncefftonu  nonpcrtranfeatjicut 
fiintra.Qitpd  amplia,vt  nu.  1 8. 
j 9 Gahtllarif  conctJ/io,ne  qutipertronjient  foluat  gabtllam, 
an  liberet  a penatommijfi . 

2oCeffdntt caufa aibet  ceffart epfiSlut . 

21  GabeUd  nii  dicitur  fraudare  ii,qui  repertut  eJl  invia, nte 

pajfut  ejl ft  excuti  agabeUario.punnur  l ii  ob  vim fa itd. 

22  Gabtlla fraudatio  non  probatur  ,Ji  mulio  vebens  merce  t , 

ferat  bullitam, tn  qua  defcrtptu  Jit  nomen  dommi  mer- 
cium, ir  mulionis . • 

2)  GabtUam  fraudare  velle  prafumitur  is,qui  cum  mercib, 
per  vias  inujitatai,  tritas  relinquent  pergit . 

2^  Prafumitur  contra  tot,  qui  iter  facientes  recedunt  a via 
publica,&  trita . 

25  GabeUam  df  fraudare  is , qui  per  calles  inujitatos  tendit , 

adeo  vt  sbidem  deprebenjut  amplius  ppnitere  non  pojjit. 

26  GabeUam  non  fraudat  per  infolitot  tramites  iter  Jacuns 

Ji  iponfepaensteatyVt  Jireuertebatur , cum  fust  dcpvt- 
benfusfecut  firequitfctbat . 

27  GabtUam  fraudat  d rtfiavia  aberrans,  etiamjinondum 

territorium  cum  rebus  extrabs  prohibitis  exterit . , ^ 

28  Statutum  luquens per  verbum  prajiniis,  vtltemporii  im- 

ptrfeSii  non  habet  locum  tn  eo,qui  repertus  eft  sn  via  no 
reda  tum  mercibus  extrabs  probibiiiijecuiji loquatur 
perverbum  prateritt  ptrfefli . 

2 9 luditis  arbitrto  mitius  punitur  repertus  tn  vta  non  rf  Sia 

cum  mtrctbut  extrabs  prohibitis . 

Quod  inieUtge , vt  nu.  }0.  vbi  nonnuUa  alsa  de  boc  ludtcst 
arbitrio  in  eodem  cafu . r r- 

?l  GabeUam  quodvehtJrauJare  contra  tum  prafumitur  ,fi 

probetur  per  teps,  qutbus  ipft  dixeritfe  velle  extrahere 
merces  contra  ftptutum,vii  etiam  alijs  conieSiurii. 

1 2 Lex  conunta  e)}  facilioribus  probationibus  sn  bis , qaa 
(latn  committuntur . 

»)  GahtUdvtUe fraudareprafumitur  inuetusinloco  ftipe- 
Sio  veluti  in  littorc maris  cii  rebus prubibitii exportari. 
^4  GabeUd  fraudat  et  iUe,$  a reSiavia  aberratftmmunu  d 
veSiigaUb.fed  exportet  res  alienas,  quas  dicit  ejfe  fuas. 
i 5 GabeUam  velle  fraudare  no^  prafumitur  ts  , qutareSla 
via  recedit,quando  iUa  ept  aquis  Qbrui»,velprpTupta^ 
Jiue  latronibus,  aut  bofitbut  occupata . 

^6  GabeUam  quem  non  foluift  quo  paSio probetur . 

(j  S bcl  1 2E  vcdigal  dixcrDfrau 


_ ' datio, nulla  alia  ex  rc  facilius  pro 

bnri  poteft.tquim  conicctaris,& prarlumptionibas. 
Etenim  cu  Iccius  iftud  fit cx  co  maleficiorum  genc- 
rerquxfunimi5c  ex  occulto  lolcr  admmi  :&  meis  in 
apcnii  refuedu  difiicfiMiu  iithabac,pbauoacs> 


lofephi  Mafcardi  - 

ptcrca  lex  facilioribus  ptobationib.&  indici js  cot^f^ 
ciTc  voluit  :fic  in  hac  requid  setircr rogatus 
dit  in  conf.  i sS.vifo  procclTu  inquilItionis.nu.  a-lib,^, 
quod  ct  ucterum  lurifconfuitorum  rcfpofis  ,pbar; 
Arriani.inl.n5omncs-§.i  Barbaris.  iF.dcrc  miliratqj 
Vlp.in  l.filiu  cum  definimus.ff.de  his  qui  fiinr  lui  vcl 
alic.iur.&  pluriinisalijsiufigillatim  omnia  enurne-  - 
re-Alcx.fnla  cofirmauit  Aymo.Crau.incof.  1 1 «.no-  r» 
bilis  Gulielmusinrprin.idcmienfitBar.inl.cu  propo- 
nas nuJ.&  z.C.dcnaut.foeno.dc  inl.qfilcaics.  nu.  i< 
vcrf.quomodocnim.Cdciuuicul.lib.i  i.ita  ertradi* 
ditp.lolcph.Ludouic.incomuiun.conclniiconciufi 
15.1'ub  illatione  26.va.Gabdlxtaincn  fraudatio. 

Conicdune  itaq;&  pr^lumptioncs  cx  quibusquit 
gabcliam  voluerit  fraudare  nonuullz  tradOuir  i no- 
Uris.£x  his  illa  potillima  efi-fefi^s  cu  mercibus  trao-k 
fir,ncclbluit:  ita  in  hypothcfinollra  rcfpondic  Mat-- 
tianusl.C.ipl.interdu.Jf  .diui.il  1 .if.de  publica.^  ve-, 
dig.vbilatiirimcfcriben.poftBar.6c  Pau.Caft.  idem 
aftetuit  Anch.in  ckm.pr3ercnti.deccnfib.9  late  ,plc- 
quKur  Bcrcac.io  fuotrad.de  gabcl.par.7.prin.vaf.  5. 
quzro  poft  nu.  t.6c  in9.par.princ.nUr3.verf.a.quarro>  ’ 
Hanc  conicduram  ampliabis.fvt  necdic  non  fit, 

9 gabcllarius quempiam  interpdletiira  mihi  probat 
conicx-ind.^.diui.ibi,  quodnoinftnixituafgredicn^ 
tc.vt  tradidere  ijdcmct  lupra  rclatircrib£tcs.-cu  tac:pc 
rc  polfit  gabcllaiius, donec  tranfeat  mercator , & iiid 
no  psciacc  merces, 6c  nofoluetc  gabdia.pofsut  ci  au 
ferri  merces  i gabcllario:utcolligcrc  eft  c.\  co.§.diuik 
E.andcm  praicrca  ampliabis,  t vt  locum  ct  habeat 
in  perlbiiis  exemptis.  Statutum  namqi  de  gabcllis.pr 
ccdittdminforu£cclefiaftico>quam4ccul.'uiita  sc- 
iit Bal.in  c.i.S.fi  qs  ptriginta.co!.4.rub  n.io.ibi 
gratia, dicit  ftatutu.  iidefcud.fucr.coErou.intcrdoi.D< 
qu6  Icqiiitur  Bcrrac.iaco.trac.dc^ab.9.part.pcin.vas 
quxro.nii.x8.ad  hoc  lahciVtfdat  cuius  fintreligioii, 

6c  exempti, & vt  bona  defetibantur:  iuxta  coldc 
betcs>(ic  aia  innuit  Bar.in  1. 1 .in  prin.C.  de  naiiib-no 
cxculan.lib.ii.6cinl.vlt.n.4.C.dcanno.  & t^bu-fib. 
lo.vbi  id  notat  contra  dcricos,&  li.ho)a(es,vcl ai:os 
habetes  d vedigalibus  immunitaics.q  cOru  pri^ccxtu 
^los  excusat, 6c  male  agut,cufpecie  liciti  no  debeat 
fiai  tllicitu,!  qm  lub  piztcxtu.C.de  lacroland.  &'cl. 

Huius  ICI  ilia  rauoclLt  nam  licet  pcrtr.inlivs  auc- 
hat  mcrccs,qu{d  vcdigaltu  folucioncfintimnniresi 
tn  opus  ell , vt  dc  iisgabdlacns  ccriiqr fiac,ilii  cmin 
debent  allignati  rcs.lj  inerccs,qii9  d viatorib.in  vib6 
important. &:  ex  ca  exportatur,  ct  ii  lUuifinodi  rmi,q 
abhispublicisimincub.vacet:vthabtmusd  I.C.ind. 
l.vlt.§.d,uus,vbi  et  Bar.primo,6c  Caft-r  i-notf  d pub« 
£xcipio  ab  hac  coniedura  casO,t  quo  vcdigal  qs 
hoc  pado  pirauficnsd  Iblutione  dupli  liberatur, vt  fi 
p ignorantiam  pcrtranfcat:fic innuit  l.C.in  d.l.vlt.lT. 
diui  quoq,ffatrcs.idcl'cnfit  Accur.ibid.in§.  licciqs, 
.l'upvcrb.dicautaplacuit,&  Bal.in  l.lcgcs.la  ;.l'ub.n. 
i«.C.dc  Icg.vbiait  propter  hac  ignorantia  tcraflain 
dolum  ptalutui  qu^cquitur  Al^rt.Bnm.in  traq..dc 
conftit.dc  llat.vcjb.gabella.vcrf.  Gabella  df  fraudare 
forcnlis.atq  Rol.d  Vall.in  conf42.nu.14.6c  per  tot. 
vol.  ;.ciul'dcm  fuit  fentetix  Benach.in  d. trad.de  ga- 
bcl.in  cad.p.par.prin.nu.j.vcrf.quod  limita. 

Ratione  t adduCaftr.in  d.^.iicct  quisaui.ii.quia 
ifta-gabcllx  vbiqilocotu  qua  fi  Ibluutur,  idcoq:  prx- 
lumitur fuillcin  culpanon  inucftigando,vt  ait  Bald.  , 
in  l.f.nu.  j.vcr.  iteinin  quibulidam,C.dc  naut.ftxnor. 
quem  IcquuurCrau.ind.conf.  iis.  nu.  J idem  refert 
Bald.in  l.humanu,in  fi.C.dcicg.Vnd^  hicenaoitin 
iurc  quali  naturali, 6c  ita  ditit  Cafti:.mco. loco  lic  in- 
tclligcrc  d-^  licet  quis  in  quo,^.  Bartol-  inquit  ctiain 
hoc  pioccderc  propter  lupinaiuignoratiani, nam  ell 
errare, vtiprodKitiuiurediuino,vcl.2»tf.  dcfur.6c  §, 
lccujido.lnftit.de  Qbiig.quacxdeiid.nalcun.6c  tdtfi 


8 


dciuic  diumoibiiucdJjgi  dcba>qa  dixit  Chxiftusiqi 

£iiangdio» 


» 


Deprobationib.  ConcL  DCCCXXXIV-  6S 

^orib.lib.i  a.quS  (equitur  Rom  iu  rubr.  flRdetecepr. 
arbiU  i-ol.i  I poH  nuwf^.vcrf.o.qA  liccmia.de  Pet-de 
biuuin  1.  i^oI.4.C,d<;scc.quc^  co><]>  iarercltiquo«ad 


> • -’^ii2^i0vin(errogatus>afi4iccttc<iarc  tributu  Calari, 
Kedditc  Taot  Ccfaris  C^on  ,&  qu^  su  t Dei  Deo. 

9 Ex  qtu  limirationc  t ibi  notandus  cli  ca(us>tm  quu 

noniicccfofcnfibuSiCt  cxtrancjsignorarc  lUquu  cd* 
fuctodiois  loci  de  gabcllis(olucdis»alia$  l'ccus>  vt  ait 
bc2uola  in  l.vlt.ff  dc  deqet.  abord.  faciend. 

Co  SubLtmiubisean3€limirationcnoaipc^erc>tqa 
cabclla  e(Tct  incowiutdc  rcccns  £a^a,dc  iic  no  ode- 
dcosmerccs  non  ar  gabcllani  iraudarc , neq ; tenaur 
addupU  rolutioncm^uxtaicntencii  Bal.in  d.U^c$. 
fub  nu.  ).ad  d.Cdeluib.ad  quodf  tincr  EC-relpon  • 
au  in  l.ddeiulTor./.  Ltt.mandau>6c  in  l.ccnlbna.tf.de 
vcib.(lgn.quia  non  det  impuuri,quod  nb  diuinauic ; 
vttbidixicfial.&Crau.latiin  d.c6r.f55.nu.4< atque 
Ali^m  conf.sd.col>vlc.au.d.cutii  req.lib.4. 

Contrariam  limirattoni  nodrzrcntentii  fequutus 
x I cd  Petr.  Anch.  conl'.a64*p  tonvbi  inquit  > 1 7 n extet 
in  ciuica  tc  con(iietudo,qubd  Iblua  t gabei  la  de  equis» 
$ iotrcKlucunturcS  equitandi/oreniem  pcrrraQfcun- 
tem  non  teneri  ad  rolutionegabcilx:  q>  probat  p 1.  (i 
' publicanus, $.i.ff>depubHc^  vcdig.&i.vlt.Vquo- 
tics»eo.tit.  vbi  ait  huiulccmodi  coniiicrudini  debae 
intelligi  fano  m^o,vbi  etiam  allegat  c.  cognoicen* 
tes.de  cd(lii.i.gencr^i.Edeub.ibi,cdrenluoi  etenim 
non  ignorantis  volumusobligari.racit,quod  notat 
^r.ial.cudospopuios,nu^.C.dcrumm.  Thmt.dc 
iid.cathol.cut  (entemue  Anch.adh>eici  Nat.  inconf. 

* d5T.Quidamnobilis,nu.7.1ib.4. 

Excipioalium  prxcipuucalum  ab  illa  coiedura. 
f2niGgabellarius,tde  prarpontusve^lgaiib.  noexter, 
cui  (ut  allignaiioarandcnsnon  e(l  in  culpa^nec  pu- 
nitur duploTiccon^lrusrhdir  Alex.inconl!  17^  vi- 
opportuni  di/cuins.nu.2.1ib.i.vbi  loquj  t in  hac 
bypothelt  no(ba.jdq,'c6probar  pl-p^cunia;  (oenoris. 
S.vltxt  in  l.cu  quida  A*(7pupilio,d«dc  v(ur.&  1.H  pr^« 
dio, in  prin.Cdcindicaddidio.&nocarDyrvin<.€(i 
c&dexeg.mt.in6.idc  uoIuitCorn.inl.n6  hoc,col.pe. 
CvDdc  cog.ik  s£nt»A  Purp.l.vind,n.z4.ff‘.(i  cen,|Kt. 

Teniu  excipio  calum  ab  eadem  coniedura.  f ete- 
nim fi  Gabcllarius  feiSs  permiferit  viatorem  cu  mer- 
cibus ptrauflrctim^nc  profero  pcmSlibit:  (iemdit 
l.Cin  (tl.vJt  JlXi  quis  pro(i^s»<:^  ibi  Bar.5c  tradidere 
Ferr.Aach,in  d.dcm.przrcnti.dc'ccn(ib.  Sal.  ini.  pa- 
dhiin  curatoristin  (vCdc  pad.&  Bald.  ibid. 
t4  Hoc  velim  th  mtclJigas,  vtnjhilomimis  f nccelTe 
iit»vcrcs,&  iticrccs  dclcribamur  apud  ipliim  pr^icdu 
vc^igaliuin.*  vt  m eodS  locoaQoit  i.  C.  Sc  rationem 
Kddttiqa  nccdTccdfVt  c5(let  dcquantuatc»&  quali- 
tatc»jncrciumn^icuntiu,fa!icet  vtlatisdathrco  de 
bOTisipdus  publicani, vei  Kdciuflbtis » & cd  fatisdac 
cialiund^  cx  cademq,  ca,quam  ex  ipfucralimiuibus, 
potent  publicanus  remittere  gabeilainijtdcm. 
ji5  (^amthdo^rinS  inrclligunttBar.&;,Caitibid.ia 
ASmquis  profeflusidumino^  Gabcllariuscxigcbat 
galKllascx  mandatogaraii:  lecus  verorHcitipeciaU ; 
quia  (uncnopoflctcasrcmitrcrcurg.i.madatoghra- 
h.CdeProcur.A.l.].$.ina&dratu4eexercit.quosrc’ 
quiturBcaach4n4aradl.degabcl.9par.ptin.nuni.3. 
16  Vcrdmtimcahulolimitationitapenc  videnirre- 
pagnare  coiext.*  vna  cu  gl.inl.omnib.C.dc  annon.& 
anbut.lib.  ib.de  in  ia}rzrcs.Cdetranlad^.  atqiinl.Ira- 
peratorcs,tf.depa^$. ' ' 

Rdpoodere  tamen  poBumus  cdtcx.ibi  loqui  in  ijs 
quz  praner  ruumodioum  remittunt  debitu  liid » vcl 
viuucrnuti$.lccusautau  hoc  noBro  calu:  vt  per  ccx. 
in  d>  S.  U quis  profcilus.  cuoi  nulla  ibi  fraus  hac  liTco» 
^cuiusvtiUutcm  inditucaeflgabclla.  * 

SublimiubiStdc  miclligec  candd  limiutionc  ^ce- 
lydccct  dummodo  intra  leptd  diesab  ca  dic  > qua  illud 
conccllit  publicanus  iranluc  viator  cQ  mcrcibu&iUa 
namqi  publicani  conedho  tantum  inceiligimr  dura- 
icftptcindics ; fin  verb  poflcatranlcat  hraudarctga- 
b^am^(iuioiuu:fi  cicdiQuuBaxdiiht.Cdcexa' 


id&allcgatBcruc.ind.luotrac.dcOabe).in  paj.prin. 
Div4.de  arg  ed  l.boucs,$.hoc  (ermone,  de  verb.  (ign. 

13  Amplia  hac  rublimitationcmf  etiam  il  tcinpusU- 
centic  mtret  in  tempus  (Ucccilbris,  iccundum  Ludo. 
Fon.in  i.mancipja,/  imcrdum,}r.dc publica,  qud  Hc 
ailcgatRcnach.vbi  (upra.d.v.q>  nu.  4.  * 

bed  circa*candc  temam  limitatione  dtibiuri  cotv 

i9tinglr,aniliacoacciriotGabcUarii,iiuepfcdi  vccti- 
galiu  liberet  a poena  cdnuili.  In  quo  articulo  nnilta , 
dc  doiXcA  eleganter  1'cripltt  Bal.in  conf^oo.num. ). ' 
vc^^^ratlo.llb.l.vbicandcni  vrconctudcrcillacon> 
ccllioncm  no  cxcufare  a poena  commilli.vbi  cc  illad 
inliipcr  addit, lecuricatcin, vcl  liccniiamnonfoiuen- 
di,non  extendere  fc  ad  debitum  tilValis  Camene,^ 
contirmac  pcrauth.de  nundac.prin.$.publicoFum. 

De  qua  th  Bal.dodrina  dubito  pro{Hcrcdtcx.in<L 
^.li  quis  profclVus.verl' hoc  conceddt ; vbi  videtur  ex- 
prclsc conceda potcflas  ipfisgabcllariisrcmittcndi, 
dummodo  ipfi  tifeo  fatisladant.Etcum  poena  com- 
miBi  fu  induda  propter  noroiutam  gabeilam,  de  fo- 
luta  videtur  quoq;  remiBa  poena, cum  ccHance  cauta 

20  tdebeae  cdTarc  ctfc^us.l.gcncralitcr,C.  dcEpiTc.  de 
Clcrd.adione,S.  item  (i  alicuius. ff.pro  (beto. 

2 1 Qiiaitoloco  limitare  poteris  in  eo,  tq  repertus  e(l 
in  vu,nec  palliis c(l Te  cxcuti  i gabcliano.cx  leg.} Ac  . 
ibi  Bar.C.dccurUi  pabricodib.ix.hiceteniin  non  df 
fraudarcgabclla.  incum  thanimaduertiturobvim 
ipli gabcJlario  illatam.vt  ibid.dixit  Bart.  idem  tradit 
Bcrtach.ind.q.y.phn.vcrf.  i9.qua;to  nu.x$. 

22  Quinio  limitat, vtnu^bctuchraudatiogabcllc.flt 

muliO  Vehens  merces  (erat  bulle^3,q  vocant, in  qua 
delcnptu  (itnoinc  dni  mcrciu.de  no  mulionis,  adeo 
Vt  no  poilit  ex  hoc  mulio  i gabellario  inolcHia  adi* 
ci:(ic  colligere  porcrisex  cont.l.parcphippium.C.de 
curtpub.il. i2.vbi  id  rpeciacim  notat  Bar.  poli  nu.i. 
£xtat,de  alia  coicclura.qua probari  pot  ,quempi.^ 

23  vpluifTc  (inudare  vc^ig  Nam  (i  quis  cu  macibusf  p 
ibulkacasviaspgcrcidc  tri(asrdmqucrevtl'us  fuerit» 
vedligal  fraudare  velle  praduinimrid colligit  Bar.cx 
d6tcxtda:)Ui  li(cale$,nu.  1 .de Ibi lac.Rebuf.nu. i.Ode 
nauicuia.lib.ii.de in  l.prariidibus,Cdccur('publ.idb 
tradidere  Bal.in  prin.de  Sal. in  1.  t.C  dc  naiiti.  (cno.de 
hucfpeClatl.ri^Cco.dccutf.publ.dcI.qon  (blu>S. 
annus, (T.dccxcu.cut.ad  ide  quoq;  l^^at  ca,  qux  no* 
tauic  Acotr.in  laros»Si.vit.(l.de  falus,  de  q oblcruauic 
Bal.inht.ool.J.Cdexdil.edicLdcin  l.cu  ante»  C.  de 
don.;(ntcnup.quoslcquitBcftach.iud.  (uo  tradi  de 

fibcl.px)  prin.vcr.  14.quzro.n11. 1 s.cu  fcq.  tde  voluit 
atinl.fi  qsnon  dici  rapere, coi. ).po(l  nu.  i.  verted- 
clude  eigb,C.de  EpJf.de  Cter.dc  aaimaduertit,dc  AN 
bcr.de  Rofttin  rrac.de  (lar.par.x.q.4.ciu('dc  fuit  tnia: 
Alb.Bmn.inrradtdecon(l.dc(lar.in  vcrb.dccrctiim.  . 
vcf.datutu  prohibct/lccrctu,etconrultusrhditCrau. 
ind.conf  iis>nu4.^crr.2.prmcipaliter.<pncc)atuic 
BcnrancCf  1 wSpollnu.S.vcrf  di  facit  lib.  i.  quorum 
i40pinioni  vtiq  fauetilli4d,uetl'cilicctfaciemestnofi 
deben  t recedere  a rcdla  via  pubi  ica , cc  trita , alioqui 
pradUmitur  cAtra  eos » vt  feriptum  reliquit  Io.de  Piat, 
per  ilium  tex-tn  l.x.C.dc  curf.public.iib.i  1.  cc  ita  lln- 
gularitcr Sai.in  d l.  3 • in  (i.  C.dc  naut.  foeno. 

Hanc  eandem  lecundaconicdlorlvelin)  amplies, 
25  ut  c6  ul'q,  edat,  et  (j  tepertusf  in  loco  fufpe^o  ue- 
Ui  puenitereqa  non  cRam  piius  liber : nec  liberd  hdc 
uoUimatcm  poRqua  captus  cfl:ita  obfcniauit  Flor.in 
i.aiborib./4cic  tradat.ii.de  ufuirudl.  poli  nu.5.Dcriic> 
item  li  deprchdliis , Cdcfer.fug.quod  dtanlmaduei* 
tif  Io.  A nd.in  addic.ad  Spcc.tit.de  c51tic.^.2.  poR  nu. 
Sditera  G.ucrf.  fcd  incidit. 
LimitatamcnhicampliationS  locGfibinon  ud* 
addicacciLi  Ipote  p^aiteat»!  vtpoceqccuertcbacur  cum 


fuit  dcprthefus:nam  eo  cafa  non  df  ftaudaflc  gabcl- 
J3m,ncc  renetur  ad  poenS : fteus  vero  fi  requiclccbat 
forte  in  tugurioiVel  caft  cum  animalibusi&  rebuSjP- 
hjbitis  extrahi, forte  fortuna  propter  pluuiam:qa  tuc 
non  creditur  ei,qu6d  pcmtucrit,  line  aliis  indiciisrita 
erauiter,&  do  Ae  monuit  lo.  Andan  d.addi.  ad  Spcc. 
joco,pximc  ciraro.cuiusdi^upr^  ceteris  obfcruariq 
ne  dignu  efle  teftat  Bcrtac.in  d.par.Siprin.n.zS.fub  fi. 
Secundo  tibi  amplianda  cft » vt  illac6iefiura  vera 
i^firtctii  fi  CJttraclio  nondum perfeda  fit? etenim  ni- 
hilominus poena  c6mittitur,(utficitnanq;  cllc  riper- 
tum  in  via  non  rcdadicct  nondu  exierit  e territoria* 
vt  tradit  Alb.de  Rofat-in  traft.de  ftatut.z.par.  j.  qAc 

BarMnd.l.qfifcales,C.dcnauicul.lib.  ii.&kquutus 
eft  Bcrtach.  ineo,  loco lupra  proxime  citato  nu.  19. 

2.8  Quod  limitabis, & intelligcs  veru  ell^itfi  ftatutuin 
loquatur  per  verbum  prxfcntistpis,vclm^crfcfti,vt 
ait  Bcrtach. vbi  fupra.d.nu.  1 p.Secus  vero  fi  per  verbu 
ptarehti  pcrt‘cfti.*vcluti  fi  dicat  extraxerit,  nam  tunc 
llatutu  non  habet  IcKum  , fcd  requiritur  aftusperfe- 
ftns,dc  c6lumatus.vt  volucre  Bai.&  Butrig.  in  1.  fi  gs 
non  dicam  rapctc.col.s.vcr,  conclude ctgofiriGuil. 

‘ C-dccpifc.A  cler.de  inl.fi  ftigitiui.a.col  poftnum.  5. 
verf.addetn  C.dcfcru.fugir.&  inl.j.poftnu.i.ver.q- 
da  dicut.dc  ibi  Sal.Cdc  naut.foenot.  vbi  ctreccntio- 
rcsl'ctibctcs,3c  ide  tenet  Alcx.in  l.q  Romc.§.  Calli- 
■ inachus.nu.s.vcifdc  not.qua:ft.ff.dc  vcrb.oblig. 

29  Huic  tn  fic  exire  volenti  | ipitioic  poenam  irrogS- 
dam  dTcjhoc  efi, arbitrio  iudiciSicCiucrim,  vt  me  do- 
cuit Bal.ind.l.fi  quis  non  dicam  rapcrc,col.3.co.vcrf. 
c6cIudccrgo,&  ind.l.fi  fugitiui.col.i.nu.j.Cdcfcr. 
fiigit.vt  fi  poenam  dupli  fubirc  debet  > fimpli  tm  mul- 
ftCt'vtrenlitBald.ind.l.3.rubco.nu.z.  C.dcnaui.foe- 
nor.quod  primariu  fuit  diftum  Spcc.in  d.  tit.de  con- 
ftit.S.  i.nu.S.vci.ponc  ergo,ftatutu  in  fi.liccr  Bal. nul- 
lam dcSpcc.mention^  faciat,  & hanc  doftrinam 
pRiuitct  Sal  .in  1. 1 .in  verf.cx  prardiftis  inkro,  &c.C. 
dcrap.virg.  hac quoq; dicit clVc  quotidiani  Bcrtach. 
vbi  fupra.d.nu. 20.  & maxima  oblcruationcdignam. 
So  lmelligastn,jvtifiudpofircmu  Iociu»habeatifi 
inucntus,yr  ia  diximus,  cofiteatur  le  res  illascx  illids 
loci  agro  cx portate.tunconim  punitur,ncdG  mitiori, 
fcd  ordinaria  poena,qi  fi  ncgct,dc  dicat , (c  res  i I las  ad 
molidinum  ferre, vel  villam,vcmm  captus  fir  in  fi ni- 
busiocifoitc  fonuna  pcuftodcsi  ncccxpbaiionib. 
vei  aliis  indiciispatacpolfirrS  ita  fefe  haberc.idcm 
. ccnfcndfi,crit,pxstctqua.quodlcuioti  fuppliciocon- 
llringcndus  cll,non  fccus,ac  fi  iptas  expottaflet-  SoU 
nanqmcgationonfatlsdl.l.i.jf.vltim.ff.dcextraord. 
crim-C^uod  fi  alioin  loco  fucnr deprchSlUs , qua  tra- 
firc  potuit  ad  alium  locu  non  interdiftum.vt  ad  mo- 
lendinum , quod  probabile  fitex  qua  litati  bustum 
perfon*,ru  loci  in  quo  captus  cfi,atq;  rei,  quae  fcy:ba- 
tur,ac  ex  limilibus  contcdnrisituciudicis  munus  erit 
omnia  diligctcx,&  accurate  inucftg.'»re,rcumq;  om- 
nino abfoluere,vcl  poenam  clcuarc,&  quande^;  ctii 
c6ndcmnarc,vtopumc  poterit  iudex  arbitrari  cx  ijs, 
quirSipfam  circunfiabunt  •'  ita  eleganter  /Pfitendo 

dcclarauitBal.ind.l.fifugiiiui.n.5^.C.defcr.  rugad  qT* 
aflfert  Bonnulla,qua:iplcp  te  videre potcris-idcm  ob- 

feruaua  Alb.Brti.in  eo.rraft.de  colhr-&  ftar.in  verb. 
decretum,  verf  vlt.circa  hac  materiam,  deante  cuin 
eradidirlo.And.irtaddit..ad  Spccco.tir.de  conftit.  §,. 
t.poftnu.S.litcraGquod  etiam  animaduertit  Sal.  in 

d.l.qui  filcalcs,poftnu.i.C.dcnau.lib.ro.  _ 

Terti6  velim  amplies,  ?t  fi  nihil  praEdiftomra  fit 
3*  rcquutu;}lcd  probetur  per  tcftes,quifausiple  dixerit, 
fc  velle  extrahere  contra  ftatutu,  vel  fi  cx  aliisconic- 
fturis  colligi  . polfit,  habita  tamen  femp  ratione  qua- 
litatis perfon.arum,^  rerum  cx  atbirrioiudicis.  Et  r6 
cfi.nam  cumtalia  clam  commitrStur,  propterei dif- 
izfialhmum  firinHkh3bcrcprobationcs,idco  lextco- 
texua  cil  piobauonib.facxhoribus.  1.  nop  onmes.  i 


iofephi  Mafcardi  ; 

Barbaris,  ff.de  rcmilit.l.fi  vicinis,  c.  de  nupt. 
Alcx.ind.conf  i88.nu.2.vol.7.atq;  Crau.  in  d.  conf. 
ii).nu.  i.z.dc  jiqiegrcgii/cripfitS.il.ind.l.i.in  vwn 

cx  prxdiftis.idcm  voluit  Flor.in  d.l.arbo  ribus.  S.  id{ 
traft.ff.de vfur.qnos  fcquiturBcrtach.in  d loco  fupr. 
cjtat0.nu.2t.de  hoccftquodtradidcrcBal.de  Sal.  in  . 

i 4.C.dc  naut.foen.fcilicct  aabcllarium  polle  cogno- 
fccrc,an  fraus  fiat  cxconicfturis,dc  qualjitatcrcru  ,dc 
litcrarum,  vcl  diftistcftium. 

QuaVto  prxtcrca  eandem  fecundam  conicfturtin 
i i ampliabis,  vt  procedat  t ct  fi  quis  reperiat  in  loco  fu* 
fpcfto,  vclutiin  littoremariscu  rebus  prohibitis  ex* 
portaci.l.quia  nunqu3,dc  ibi  Bal.C.qux  res  vcnd.non 
pofl‘.Et  ratio  cft  ne  detur  in.atcria  delinquendi, de  pot* 
tandi  ad  hoftes, fecundum  Bai.ibid.de  notaturinl.cu 
proponasiC.denaut.foenor.vtctaireritBcrtach.ind. 
loco  fupra  citaro.nu.zi . Huc  itidem  referendum  cft» 
quod  notat  Flor.in  d.§.  idem  traftat,fciliccrcirc  pu- 
niendu  illu,qui  reperiturin  limine  territorii  pcufto- 
dcsicuin  rebus  pronibitis,quia  prcfuminir  hoc  facere 
caufa  furandi  gabcllam,  de  animo  malignandi. 

34  Quinto  ambliabis>tde  fi  illcarcfta  via  aberras  fic 
immunis  d vcftigaltbus,fcd  exportet  res  alienas, quas 
dicit  circfuas.nainiscom  mittit  fraudem, vtl.x. de  ibi 
Bar.C.de  nauic.non  cxcrccn.lib.i  i.del.vlt.C.  dc  an* 
ho  de  mbnr.hb.  10. 

Eandem  coniefturamnunciimitabis,vtlocu  non 
3 5 habeat, quando  trira.via,tde  vfitara  cflccaqs obruta, 
dc  operta, vcl  prxrupta,aut  falebrofa,qu£  latronibus»^ 
de  excurlbcibusoccupata.vcl  hoftium  infidiis  obdu-*^ 
fta , .iut  alia iufta  aderat  caufa , propra  quam  quisfe 
in  tuto  in  viam  illam  dare  non  pollctcttunc  no  prx* 
futnitur  voluifTc  fraudare  vcciigaL.  fcd  potius,  vt  im- 
pedimenta dcuirarcponcr,arg.l.2.§.lI  quis  tamen^ff. 

ii  quis cautio  de iH  l .immo.ff.de libcral.cauf.3c l.Cx- 
far,tf.public.  de  veftig.ita  tradidit  Sal.ini.  in  fi.  C. 
dc  nauc.ibenor.  fic  etiam  fcripfeceiurisiiuerpietcs  in 
d.l. vlt.ir.fi  propter,  prsfcrrira  Caftr.ff.co.de  publica, 
quod  placuit,&  BCTtach.in  co.iraft.de gabcl.  9.  part.  - 
prin.nu.  iS  verf.  14.  qusro. 

Quod  fi  quistprobarc  voluerit, 'qucmnonfoluiflc  ” 
gabellam,cx  co potent  probarc,quod  inlibrogabel- 
fx  nontcpcriaiurdcfcriptusjtcftc  Bald.in  1.  cum  quis 
lcga(um,nu.3  in4.oppof.C.dercb.crcdir.ctin  l.iullQ 
C.dccdai.idctradidirBar.inI.Titi5tcxforcs»inprin. 
in  2.not.nu.z.ff.dclcg.  1.  vbiaflctitncgatiua  probari 
ex  infpcftioncfcripturx,pcrillu  tcx.  vndccolligebat 
ibidem  probari  aliquem  nonfbluifl'ecollcfta,(i  non 
repaiatur  in  libro  folucn,tium.idem  ait  Bart.  in  conf. 
s 1 .Martiniis  Focniconl.quc  omnia  refen  Dcc.in  cbf. 
497.in  caufa  domini  opcranj.nu.7.  de  fcq. 


Qo  n C LV  S 1 0 Dcccxmr, 

ARGVMENTVM. 

Quae  probanda  fint^^gabellario  agente  rei 
vendicatione  ad  res  , qux  inciderunt  in 
commilTum. 


.j' 


s V M M AR  IV  M\ 

GabtUarius  agtns  rtivfdieatiomadrtti  qudincidtrutin 
tommijm  opus  probtt f$  fic  titulA* 

GabelLtrtus  ^ens  rri  vendicatione  ad  rttdqua  inciderunt  ' 

» in  eotnnujutn  debet  probare  fraudem  tjje  commtjlam.  ■ 
GabcBarih  agenti  rei  vendicatione  ad  ret , qua  inciderunt 
in  commtpem  non  fatit  efi  fi  probet  quqfipofiejponem  ■ 
iuriJdi^Ito»is,quaprobatur per exa£iion*»t  gahtUa i 'rv 
GabeUario  a^nti  ree  vendicatione  ad  res , qua  inciderunt 
in  commfium fqtit  cft  fi orobrt  quaji  bofitjpone  exigem  - 
, dii  fi fuerit  in  illa  poje/jiont  exigende  gdbellat  tanto  ft* 
pote,euiuuoutrari/4tQnfxtetmemorM. 

^Gabtllarius 


- *\ 
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5  GMUrim^tnirsi  vtndicJtientadr*!  quit  tnadfrimt 
in  commisi»  ad  probandum Juum  trtulum prattr  Ion 
gam  conJutiudmtm,dtlHtttiiiHi  prohartiujjum  T‘rm^ 
tipisinttrucmjft. 

VJaL/V/ilci.1  i UO  ad  res  quae  inciderunt  in 
commilTumjopuscftjVt  primoprobctrcgabcllatiu. 

6 fic  titulum;ita  tcftatur  Flor.in  l.fiaiti.^i.  H quxrat. 
ff.  fi  feruit.  vendic.  quem  lequiturBcrtachi.  in  d.Cuo 
traft.dcgabcl4.par.pnn.nU.46.inliipcr  debet  proba 

« re  t fraude  fuifle  commifTain.  arg.l.  qui  accuiarc.C. 
de  eden.Sc  ibid-aficrit  Bcrtach. 

3 Nec  fuificit  probare  tquafi  poneflionem  iurifdi- 
dionis,tcfte  Flor.in  d.l.ficuti.S.fi  quxratur,quxpro- 
batur communicer  perexa^onem  gabcllx.  c.licec 
caufam.cxrra  de  prc^at.vt  etiam  icfpondit  Bar.Soc. 
uiconr.i87.nu.i5.vol.2. 

Et  quod  diftum  cft  de  quafi  pofTeflionc  exigendi, 

4 velim  limites, &imelligasnifi  fuerint  t in  illa  poflcl' 
fionc  exigendi gabelias  tanto  tpc  cuius  contranj  no 
ex  tat  memoria : vt  habemus  ex  1.  Imperatores.  §.  uc 
lelcripfcrunt.  ff.de  pollicita-  fic cautu  cll d Oal- conf. 
242.  Antimia  quefiio  cll,nu.  t.lib.a.  idi  tradidit  Dyn. 
in  l.fi  publicanuLS.in  omnib.  ff.de  public.ybi  latilli- 
metta^latquxftionem.vtru  vc^igalia  poifint  pra;- 
fcribi.  V ndc  necelTc  eft,  tp  primo  adiit  cdluetudo  ve- 
tufia  exigendi:  vt  docuere  Dyn.dcBar-ind-l.fi  publi 
canus-S.in  omnibus, &c6probauit  Spdc.diccs  requi- 
ri conluctudini;.  cuius  memoria  non  extatin  cotra- 
zium.in  tit.de  cauf.poficr.&  proprie.  S-quia  vero. fub 
im.i4.verrquid  dccolligcntib.pcdagium. 

'5  Ad  hxc^  pn^terconfuetudinct  longam  requirat 
£t  iulTus  Principis, in  probado  titulo,  hoc  cafu  lanxic 
Imp.Conflan.in  l.vlt.C.noua  vedigali.infli.n5  pofl'. 

7 et  innuere  vf  Bar.  in  loco  lupra  citato , du  dicit  fa- 
tis elTcvetufiatem,  dum  tn  imcrucniat  feientia  Prin 
cipis,quxr^uiritin  iutibus  incorporalibus,  qux  (pe 
£unt  ad  principem : qux  regalia  non  pofTunt  pferiDi 
nifi  defeientia  Principisdoccafvri. 2-C.deieruir.de 

’ aqua.gp  2t  vf  velle  gl.  in  l.munus, ff.de  verb.fign.Cy . 
quoq;  in  1.2.C.tio.  vcdigal.infti.no  pofr.ciuscftfnT^, 
vt  fatis  fir  longtflima  c51uctudo,diim  modo  intcrccl  - 
iericrclentia,3c  patientia  iplius  Principis;arg.c(uper 

^ quibufdam.  cxt.de  verb.  lign.  & hxc  videtur  * verior 
opinio,vtteftaturBal.ind.conf.z4z.d.nu.i.lib.2. 

e Q e L r s ro  ncccxxxy^/. 

ARGVMENTVM. 

Per  quod  tempus  polfit  probari  pracfcriptfi 
c(Tc  exad^ioni  gabellat. 

S^MMARIVM. 

‘s  GabtSatxa(ii(mipr4^eriptumproiatur\ptrUmputqum 
qutnnij. 

% Fijcut  non  poujt  vtndieare  rtm  iecidmttm  in  cimij/unti 
r.  tlapfo  qumqtttnio, 

5 GabtUa fraudat*  non pouji  agi  poii  quinquennium, 

1 KpllcP  texadioni  prasferiptum  probat 
VJ dUCllcC  per tps  quinquenni )i,  nam  eo  tpc 
dapfbnon  poterit hfcusvcndicare  rem  iiKidcntein 
io.comiflUmex  l.z.C.dc  publi.&  vcdigal.q  dodrinS 
Btfa^fcruanda»&  menti  tenenda  docet  in  l.comifta 
nn4.ff.de  vcdigal.  Cni  fnix  & illud  fuffragat,q>  fin- 

2 eulisdicb.tfitmilatutis.V9afligncnf  bona  inesy^a- 

ftrQ,5>  altas  habeant  pro  piiblicatis,q>  hmoi  bona  fif 
cus  vitra  quinquennium  vcndicarc  non  pot-Et  hanc 
opinionem  comprobat  Alcx.conf.zi 6. confideratis 
hls,nu<0.vol  Alie  1'cripfercBal.  & ibi  Bart.ind.l.z.  & 
Bal.mC3.Cfi  pp  pub.pc.5c  m ici.diuif.  coi. 


j 4.&  y.vbi  dicit,  qffi  fraudata  cftgabcUa  fnou  poteft 
agi  poft  quinquennium  . Pluribus  hanc  poffcin  ga- 
bcllarum  materiam  explicare»  vcAimcmn  cani  di- 
fentiendi  prxeipua  fuerit  Bcrtach.cura, adipium  me 
in  prxfcniia  rcijcio. 

QO^fiCLVS  10  DCCCXXXm, 
ARGVMENTYM. 
Cabellariorum  liber  an  probet.  . . 

% V M M A R 'I  V M. 

I GabeUariorum  liber Jidem facit.  Ratio  ejl,nu.l. 

J e abtUarq  non funt publica  perjbna. 

4 GabcUa  quo  in  loco  fit  folucnda,  rcmijfiue. 

■ GabeUarioruml|!’^J."£'^i“,'|: 

dain.  S.nummularios,  ff.de  edendo,  vbi  dicit  veram 

z hanccllcConclulioncm,  co«p  tgabellarij  funtclc- 

3 di  publica  audoritate, licet  non  fini  fpublicx  perfo 
nx, tcftc  Bcrtach.  in  trad.  de gabcl.  in 4-q.  ptin.nu.z. 
de  qua  re  nosetfupra  meminimus,  in  cond.cxado- 
rum  libcr.'&  agemus  infra  in  cond.libctgabcllario- 
rum,iccircovltcrius  non  progrediar.  * 

4 Ouo  \ ero  in  loco  fit  loluenda  gabclla,  f id  late  dif 
feritem  conftilasGab.infuis  conci  lib-b.condu.z. 
nu.  lo.qux  hic  non  refero , ne  propofitx  inatcrix  ter-  , 
minos  tranlilitc  videar. 

e O ti  e LV  S l O TiCCCXXXVllL 

ARGVMENTVM. 

Geminatio  .quantae  fit  efficaciae,  & virtutis 
ad  aliquid  probandum. 

SVMMURIVM. 

1 Geminatio  aihts,vt  deliiii  probat  maximum  crimen  etiS 

fitx  JfleueJit. 

2 Ob  delicium  Japtui  patratum  quis  punitur  capitaliter, 

etiamfi effit  imponenda paeuxpecuniariaex  forma  le- 
gis, vel  fiatUti. 

^ Praxis  Ang.  vt  quis  ad  mortem  fecure pojfit  condemnari. 

4 GttninatiodiliiheJieit,vt quis pxnamortis puniatur , et 

Ji  Hlacripsina fui  natura  non  fine  capitalia. 

5 Gemimns  dcliSium  deli£U  veniam  ipeUart  non  debet. 

6 Geminationi, tJ  reiter,Utonis furti  ratione  quis poUji  fur 

cafiiSpends. 

7 06 geminationem,  iyfrequmtiam  aiJus  litigandi  repelli- 

tur quit  a tejiimoniojircndo. 

8 Geminatum  deiiaum  Princeps  non  prafumiturvoluific 

remittere , mjitxprefii faHa  mentione  geminationis  tn 

induito. 

- 9 Hareticus  n'6  audit  dt  correaionejigiminata  vice  cecidit. 

I iaGtminans greffui per  eandem  via  prafumtfur  commftf- 

fe  maleficium  in  tUa  via . 

I I Geminatio  aaui  ad  duas  vices  refertur. 

j z Diaio pluriis  verificatur  in  duab. vicius. 

r j Geminatio fdaumgrauat  etiam  fi  deiiaum fkpiut  gemi- 

natum fuertt  punitum. 

1 4 Geminatu  dtlian  minimu  »5  ita  acerbe  debet  vindicari. 

1 r~>  a,  i rs  o r 1 n l"  delidi  tanrx 

VJ  cft  efficacia, atque  virtutis, 
vt  per  illam  probemrquod  maximum  ddidu,ctiili 
exle  lede effer,  fic  tradidit  idquc late  Hippol.ini. i.§. 
quxftioni.nu.z.cu  plur.fcq.tf.clc,q.5t\dc  in  fing.)7&. 

1 ipeip.  gciuinario per  totu-Hiac.ppicica  fit,  qpt  beet 


• r A 
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' Tofephi  Mafcardi  l 


ponenda  poena  pecuniaria : tn  fiaccufatusdchuiuf- 
modidcUao  conuincatur.q? illud Ct aliis  patrarir, 
jdq;  fspc.tunc  talis  reus  debear  puniti  capitaliter  p?- 
na  vlttmi  lupplicijrita  fcripfcrc  vnoconicnfu  Barto- 
Bal.Ang.OdofTC.5c  Io.de  Platea  in  1.  i.pcrillum  tcx. 
C.dcfupcrcxaA.lib.io.6cdocuercBar.5c  Bal.  in  l.li- 
citatiojS.rp  illicite,  circa  prin.ffdc  piibli.id£  tradidit 
Alcx.in  addit.ad  Bar.in  1. 1 .C.dcfupcrcxaftor.5c  ad- 

3 dic  Ang.  ibidem ; f g>quadoaflcflorcs  volunt  facete 
aliqufi  reum  mori, ponunt  in  inquifitionc.q  formant 
contra  cum , quod  illud  fcu  illa  omnia  crimina . de 
quibus  inquirit, pluribus  vicibus  commifit:  5c  poftea 
cum  conuincant  de  tali  pcricucrantia : quo  fa£lo  di- 
cit , q>  fccurc  poterunt  cum  ad  mortem  condemna- 
re,fic  loquutus  cft  Ang.ibidcm,quem  fcquitut  Marf. 
ind.fing.^76.nu.i. 

Conclu. primo  loco  ampliabis,vt  locQ  habeat  etia 

4 fiilla  crimina  t lua  natura  non  eflent capitalia, quod 
perpetuo  menti  efli:  tenendum  monet  Ang.  in  d.l.i. 
prQquodicitcfle  contex.inl.o6s,  C.  de  delator,  lib^ 
io.vbi  quis  propter  confuetudinc  delinquendi  punit 
poena  mortis . Huic  vero  rei  optime  quadrat  q-  egre- 
gie fcripfitGram  mat.  voro  i7.uu.8.idcft,cu,'  qui  gc- 

5 mmctdcli^lum  , f non  debere  fperarc  dcliftomm 
veniam- prout  Bal.inl.j.C.dccpifcop.audicnt.  fic  6r 
innuit  Spec.in  tit.de  contum. S.  nunc  dicamus,  nu.  5. 
veri',  fcd  pone  Index  , & idem  videtur  fentire  Innoc. 
inc.nouit.  poft  num.4.vcrr.ha'c  autem  denunciatio, 
cxule  indic.ad  idem  extat  lingularis  contcx.in  c.ita 
nos,z5  .q.2.5cinc.peruenit.Z7.q.i. 

6 Quapropterex  hoc  cofequitur,  vt  ille,  f qui  hodie 
furatu-s  iit  rem  aliquam  vilcm,&  crasaliam,mulraq{ 
alia  deinceps, ratione  reiterationis,  5c  geminationis 
poflTit  Anca  fufpendi,ita  fenfit  Marf  in  d.fingul.278. 
nu.j.cum  ibi  allcgat.idem  voluit  Bal.in  l.apudanti 
quos,infi.C.defur.&placuitfcribcn.inauth.fed  no- 
uo  iutc,C.defcr.fugit.ficq;  protulit  Ang.intraft.ma 
Icfi  in  vcrb.vcftem  ccelcftem  abftulit.in  a.char.vcrf. 
quaro  fi  aliis,&  ibi  late  addit.hoc  idc  cenfuit  Bar.in 

7 l.ficui.S.fi.infin.fF.qui  accufHucaccedat,t<p etiam 
confuctuslitigarc  proptet  frequentis;,  6c  geminatio- 
nem actus  litigandi,rcpcHatura  tcftimoniofercndo: 
ita  fancitum  cft  in  c.quia  fufpcftus,J.q.4.&  p.nullus» 
veiCfrcqucnterlitigantcs-cadcm  caula. 

Secundo  velim  amplies  eo  vfq;  conci,  locum  ha- 
* beret  vtnon  praelumatur  Principem  voluifle  remit- 
tere dcliftura  geminatum,&  reitcratum,nifi  expref- 
fafada  reiterationis,  5c  geminationis  mentionem 
indulto;fic  eximie  prodidit  Bal.in  l.nem^C.dcepif. 
audient,  quod  5c  voto  fuo  confirmauitGram.ind. 
voto  i7.num.ix.&  n.  atque probamt  idem  Marfd. 

fing.t7S.nu.4.  ■ . ■ ± f 

o  Tertio  poteris  ampliarem  h^tticorlnamlicct 
hxrcticus  paratus  corrigi  non  tradatur  cuns  feculan 
puniendum  c.pcn.S.fi  quis,cxt  de  harct.  tamen  fi  ge- 
mmata vice  eccidit,  non  audi  cur  de  cotrea^^^ 

dccrcuitfum.  pontif.  Alcx.lIlI.mc.fupcrco.&m  c. 
accufatus,dchjtrct.  lib.6.  vtctiam  voluit  Marf ind. 

flpg.  j78.nu4-.cui  feptenti*  fauct  Roch.dc  Cur.  in  te 

pc^.vlti.col.a.dcconAictud.  ^ 

lo  Quarto  amplianda  cftc6clufio,tvtcontra  frequg 
tam^  eandem  viam,5c  fatpmsgrc^gcminantcra 
fumaturindicium  malcficij  coramifti  m lUa  viaaux. 
ta  fcntcntiaiufcriben.  quos  refert  Blanch.intraa.  de 

indicijs.nu.7i.vcrf  frequentauo  vi?,cunf  plurib.fcq. 

trhucpcrtinctgl.ini.  confcntancum.C.  quomodo, 

& quando  ludcx.  . . «■ 

^lintoainpliabisconcl.eoam  effe  veram,  etiam 
xi  terte  Alcx.in 

addit.ad  Bar.in  Ui.C.dcpafcuispubliclib.  i i.vbi  di- 
cit gcmination£>  5c  perlcuerantia  rcfori  ad  duas  vi- 
ces,hoc  ide  ttadidit  Ang.de  uica.  ^ fcmifin  & y 


deccm,ff.dclcga.j.idcm  voluit  Bonicon.  in  traca-uc 

accufat.  fub  nu.4S.  poft  verf  nunc  quoq;  videndum 

' eft.ficplacuitdc  Roch.dcCur.in tratt.de conluctud. 

poft  nu.  37i.verl.  prima  cft  conclu.  & late  profcqoi- 
turMarfil.ind.fing.  378-nu.  5-  - An. 

1  j Sexto  amplia  tgeminationem  grauarc  faflum, 
fi  dclidu  fxpius  geminatu  fuerit  punitu : ita  cenAut 
Thom  Grammat.d.voto  i7.num.i2.g>confirmauit 
Abb.in  c.  I .pcrgl.ibi,de  dcr.pcrcuflbr.  5c  tex.  Iccun- 

duni  eundem  in  l.|.&  l.feruos,  Oadl.Iul.dc  vi  p.ubK  • 
idc  aflcniitBal.  in  auth.  fcdhouoiurc.nu.4-  veri.  Icd 
dubitatur  nunquid  furta-C.de  fcru.Aigit.  ciufde  Aut^ 
Icntentix  Ancn.in  c.  vlt.de  forocompet.  5c  ibi  Barb» 
col.ip.ibi,&inquantum.  . 

14  Limita  ptxdifta  omnia  no  procedere  t mdchtlo 
gminaro  minimo.  De  iftiufmodi  namque  minimis 
nullahabctur ratio;  vtad  hoc  videtur  rclpodiflj:  Cal 
liftrat.in  l.fcio.fF.dcinintcgr.rcftit.&  Pau.inl.omni- . 
no, ff.de  impenf  in  rcb.dotal.fadL&lum.Pontif.inc- 
licet  cauihm, in  vcrb.nulla.aut  modica,  de  probat.q» 
late  tradidit  Marf  Ang.276.5c  378.  fub  fi.6c  vbenirae 
in  1.  vlt.in  ri.  col.2.ff.dc  Acar. 


C^^CLTSIO  DCCCXXXIX, 


ARGVMENTVM. 


Gener  an  pro  focero  teftimonium  dicere 
polTic , 

f 

SVMMARIVM. 

1 Gtnerd  ujtimonio  dicendo  pro  Jotero  repellitur. 

2 Socerparentit  vitem  obtinet. 

3 Gener  adtejlimoniftm  dicendum  pro  Jocero  compellinort 

aj  ■ ■ 

4 Gener pro  foeero  direre  tejlimonium  non  potejt  de  ture  ct- 

uili  \feem  de  ture  canonico'^  niji quando  fe  Jubtrabunt 

odio  vel  amore. 

5 Cener  pro  focero  tejiifitari  potejl  iy  compellitur , quando 

aliter  veritas  b^eri  non poteji^ 

6 Veritatem  celare  peccatum  mortale  e fi. 

i i tcftimonio  dicendo  pro  foccrofre- 

\jCllCl  pcllirar: vtalTcruit  Accurf  inl.tcftis 
idoncus.ff  de  tcftib.quem  fcquitur  Bar.in  1.  qui  tefU- 
meto.  $.  quxcunq;nu.5.  ff.  de  terta.  ActradiditNcp. 
dcMont.AIb.traft.dctcftib.nu.io6.Huiusc6clufio- 

1 nis  ratio  cll,  quiaToccrf  parentis  vice  obtinet,  vtaic* 
Pompon.inI.quia  parcntis,ff.lbl.matr.idcm  teftatuc 
Steph.  Au  A.in  d.tradt.nu.89.idq;  colligitur  ex  1.  certis 
idoneusjff.dc  tcrtib.idcm  voluit  Spe.  tit.de  terte.  §.i. 
nu.17.  verf  quid  A aduerlkrius, idem  cenfuit  Alber. 
de Malct.ind.trad.de  terti,  num^p-  quod  placuit 5c 
Archid.in  c.lcge  lulia.4.  q.8.  adquodctiamrcfpon- 
dit  Anch.couli64.nu.13. 

3 Araplia,vtid  eo  vlq.  proccdar.fvt  compelli  etiam 
adtertimonium  dicendum  nonpoftit,  fi  credimus 
Albe.de  Malct.vbi  fupia  in  c.d.qui  tertes  non  cogan 

turtcrtifkari,nu.y.quod  probauic5c  Io.Crot.de  tcfU* 

nu.4-in  5-par. 

Primo  limitabis  & intcHiges  conolnfion6  cQ  am- 

4 pliationcindirtmdctproccdcredciurcciuili : fcctu 
autem  de  iure  canonico  :nifi  quandolc  fubtrahunt 
odio,  vel  amore,fecundum  Soc.in  traft.fallcn.rcgui 
ai6,5c  Corfin  fuoreper.  inlitcra  A.in  vab.  tcrtis,in 
pcnul.col.quos  fcquitur  Pctr.de  Monca.  in  addit,  ad 
Crot.in  d.par.  5.in  Utera  A.  poft  nu.  1 

5 Secundo  li  mitanda  cft , vt  locu  non  habeat , f q5 
aliter  veritas  haberi  non  potert:  quia  tunc  compcl* 
Ictctur^^c  cius  tciUnqouw  iccipucnu:  e quod  ea  c^ 

. ■ . fumatuc 


/ 


De  probationib.  ConcluC  DCCCXLT-  7o 


€ firfnarorrationctnSalioqui  vcriras  celaretur,  t<^uod 
cft*  peccatum  mortale  vi  inc.quifquis.n.q.;.  fic do- 
cuit gl.de  ibi  notit  DDtnc.ru^eo.dc  inc.pcrucfiit. 
de  (cfti.cog.idem  voluit  Abb.  in  c.in  ljtcris**dc  ccftib. 
*in  fi.  quibus  accedit  idem  Pct.  de  Mooc.  in  eodem  a 
fiobis  nuper  citato  loca 

C 0 ^ C LV'  S ! O DCCCXL. 

ARGVM^NTVM. 

Genus  aliquem  ducere  ex  aliquo,quopa(!lo 
poflit  probari. 

SVMMARIVM. 

1 Gtmttt  aUqurm  dueert  ex  boc  vel  illo per  tudictj,  et  eSiefht  • 
raipotefiprobdri . 

a Genuiabqeum.du€ereex.boevelillo per publicAmvoeem t 
famam  pote  fi  probari. 

3 Genus  akquem  iuene  ab  boCiVelifloptr  oculorum Jinfum 

poujlprobapt.  - 

4 Gmus  aliquem  ducere  ex  boe  vl  ilio  per  folum  teJUmonii 

audiiusprobaripoteji. 

5 TefUmonium  auditus fitffcstinbifprobandii,qufbomi» 

num  memoriam  excedunt. 

6 Genus  aliquew  ducere  ex  hqevelitlonon potefiprohariper 

publte4Mvo<tm,isr  fsmam^uando  j^stur  de  proban- 
do genere  raeenU:  jed  vna  cumipfadebtt  tr ablatus , iy 
nommutio  probari. 


tCiqux  excedit  xtatem  hominiSiVtpinabaturia  I.Aat' 
bko.fF.de  prob.vr  tradidit  Arch.  c-bicvJdcou.ax.q- 
i.dc  clare  Icripflr  Anr.de  Biitr.in  c.tam{treri5.dc  in  c. 
licet exquadam,dctclUd(lue in  noftro  catii videtur 
pofle  probari  ex  c.de  paieiucla.  j5.q.6.dc  ei  c.om.  de 
confang.  deadin.  ^ . • 

<y  Limita  conclu  (loncin  procedere,  f quando  agerer 
turde  probando  genere  recenti:  qu^  non  cxccdcrcr 
memoriam  hominum  . nitunenon  fudiccrcrputtli* 
ca  voxAcfaina:red  vna  cum  ipradcbcrcrrr.Klatu&,o 
nominatio  probarijiuxtaca.qus tradit  Bar.inI.  dUfl 
cumdcfinimusriF.dchisquinintrut  vel  alie,  iur.de  in 
l.quod  rcoatus»ff  delib.agnofAc  qux  fbipfit  A nt.  de 
But.inc.rranfmifla;,cxt.quifii.flntlcgu  drqua:  pro- 
didere rcccnciorcsinc.per  tuas,  de  p;ob.&  que  djxic  \ 
Bal.in  I.non  ignqrat.Cqui  accuf.non  pol.Scd  de  his 
uosdifletuimusUipra  inconcluf.Anintiasidcinco-  • 
cluliparcniela.ad  ca  inc  rcijcio. 

C OTf  C L r S i O DCCCXL/,  ^ 

ARGVMENTVM. 

Per  gepitiuum  cafum  alicuius  dominium 
dcmonftrari , ibiqr  de  multiplicifignifi- 
cacionc  ciufdcni ..  * 

S V M M A R J y M, 


I Itf^r)  <inilpi3  prognatus  Iit  f ex  hoc  vel  illo 
ghrCsnuiUalurc  polle  probari  dixe- 
rim,quim  p indicia, drcoicciuras:  ita  dicit  aperte  gl. 
nulli  noobnia  iul.  i. fF.de  piob.cuius  doclimA  audo’ 
ntarc  fua  jconiirmauit  Fran- Ara.iu  coni',  ij.  nu.  t . dc 
2.  vbi  lar^uod  velim  imel  ligas,  li  queratur  de  ,pba- 
do  genus, vel  progenitores, q ccnci‘t,dc  coamplius  an- 
nis fiipcrfueruoc,vcibidcm  rhdii  Arct.col.  i.fubfia. 
Bal.vcrbin  auih.quasa4Fioncs,invlr-q.nu.26.vcrnc* 
ego  dico.C.delacror.eccl.dtccbat  m hmoi  ptobatio- 
ncpiunmum  po0cfamatpo:c.vcnicn$,dc  vcrb.dgn. 
hoc  idem  ante  Baid.feniit  Arch.in  c.liplurcs.id.q.y. 
vbi  hanc  eandem  qu^Bionem  poflracxaminat,qu(• 
t!enscum  aliquis  vult  probare  fc  ducere  genus  ab  Ihr- 
pe  iilomm,qui  fundaucrunr  loca,&  fuerumpatroili : 
qua  ratione  probare  debeat,  candemq;  cdclulioncm 
Remotis  verboru  ambagibus)  tirmatHo(hcnr.&  Io. 
Andin  c.licet  cx  quadam»derelhb.  vbi  hoc  dicui  fi- 
ne vila  diffcccmja,quo$  ibidem  liint  lequuii  Abb.  dc 
atteri  rcccntiorcsrcnb.dcibidcm  lmol.addir,pcr  tc- 

z fttmonifi  auditus cu  publica  voce  dc  Fama  f probari, 
que  ex  hoium,vel  illorum  gnre.&alBniiateghraiti, 
ad  horu  et  corroborationem  ahcrri  pociliud,  9 non 
Idgediflatab  his, cuiusauclorfuitAnt.de  Burr.  inc. 
t .de  Bd.infh.vbi  dixiUl  ^^llio  Ut  de  inllrumero  an- 
. tiquiflimOianquicdfcatipluJnducritnotarjusiiufH- 
ccrcpiobationcm  per  publicam  vocem,  dc  famam. 

9 Primo  ampliaifvc  ciiam  probari  polfft  per  oculo- 
nim  fenFum,qucm  ex  eogenere  natum  cile,id  ell,^« 
bandogradusa(BnitatiSilliusmaioru,cquorunigc- 
nerc  fe  oriri  qui^rstcndicptraclatu  dcviiuquoulq; 
iucfijm  quis  pollet : vt  cx  hoc  exemplo  patebit ; nam 
probabitqms  patrem  luuin  fiiiUc  fratre  germanum , 
nempe  Tuij,&  Icgicimu  Caij,hosqiTittum,dc  Caiu 
liiifle  filios  beiiidc  dciiicepsdcFccndcdOidc  probabit 
perinftmmeta  publicaiii  ad  maQumiunt:  ita  docuit 
Pran.  Aret.m  d.conl.  j7>nu.  i.fub  U.  col.x. 

4 Scomdolocoampliabis,tvtnonfolumptcUimo- 
niuiD  publicf  vocis  A fam^  poilit  hch  UU  probatio, 
fcd  etiam  per  k>lum  teUimoniu  auditus . Mam  apud 
noftros  cB  in  vfu  rcccptujv  t in  hi$,qux  excedunt  ho,- 

5 nuoummcmoriamtihBiciattefbmomumaudjius» 
iiau  qiULiKlo  quis  vult  probate  memoriaiu  extare  de 


1 Gestitiuui  Ci^t  alicuius  dominium  probat. 

2 QtulUum  eajus pojitusm jiatutis^  debet  inh Uigidedovn- 

^ 

3 Gemtsuussnprimlegys  debet femper  accipi  de  dominio. 

4 Gtnnisats  cafus  demouJir,is  d:s*nsniummtajsbui  m qui- 

bus cadst  dominium  ficuseum  fubitfla  materia  uon 
poilulet,  vt  stt  btnejicys  hccUJtaJUeis. 

. q Genit iutti  uudS poftj/iontm Jme  domsnio probare poteR, 
ttiata  in  maienojlatutorum. 

6 GemUuusvfumfruRum probat. 

, 7 luterdUlumtomraterras  Regis  pojiutm^a^cit  etiam  ter- 
raf^nquibus  Rtx  b.t‘jet  ujtonfruRum . 

8 Gtmtium probat  caujjot  .jji:ittem ^inaterxum^iy  finalem, 
p Gtnitsuus  probat  mviJdiHionem.  * 

10  Uenilsuus  Jignificatp/itum  aliquid  ratione  Spei-ueldeJU- 

uatioass. 

11  GenitiuusJignificatpratmntntiam^ij  pr alatur atn. 
ixQimiiuusquodsunqui probat , prout /ubseRa  mateisa 

pofiuiat. 

T pp  plurimos  dhlum  ^bindi  modos  cU  Sr  ge- 
I glltWl  niimu»cjIus.tNam  pergenitiuum  casfi, 
\tpIunmuprobacur  alicuius  dominiu:  vis  enim  hti- 
iuscalus  in  eo  fua  ell,  vt  dominium  proprie  dcinon- 
BietjUc  cblligitut  cxVlp.rcip61binl.lidomus.li.vlt. 
B.dc  leg.  i.ita  tradit  Fcl.in  c.qma  Gug.in  piincxr.  dc 
iudi.vt  dc  FaipFcrc  Har.dc  DD.in  rub.ff.de  non.  oper. 
nunc.de  pixlatimFranc.Niconit.nu.  141.  lo  Cro.nij. 
as.de Horinannp^.Dct.nu.  iS.ficFcnnt  Abb.inc.  t. 
nu.i8.vcif.in  gl.in  vcib.qu*  Rcgi-dc  poftul.prarlat.p 

1. a.S.in  locum, rt.dcrchgio.de  Fump.funer.  vi.U  dice- 
remus tahs equus cil  Petri, vt ibi  per cum.hoc  idc  do- 
cui t iprcinct  Abb.m  c.quia  V.port.n.4.vcrfdc  cx  hoc 
noi.quod  gemtiuus.de  md.idcm  Bar.inl.i./.porcrta- 
tis, tf.de  peculdc  inl.parui.ff-naut.caupon.  fl.ibul.cui 
accedit  Arct.inl.quiab{enri.!i.lj  quispoUdnonc,fF. 
dc  aequi.  polTidem  voluicCard  m clem.i.Jl.terTa.de 
pfn.placuit.dc  Alcx.m  ruhr.ff.de iurifd.omn.iud.nu. 

2. ad  iderndit  Corn.c6r.i8x.incipinhac.Ub.4,Lafr. 
in  c.difpcndiolamideiudi.dcquarelatc  l.iFind.rub. 
ff.de  nou.oper.iuinc.nu.  4-  liclciiplcic  .^bb.lmoLde 
Biirbanc.i.dcpoflulai.przUt.idcmvo\mi  Bald.ml. 
i.iui*diau^01oP<i>unuiivnpru\.rt.Aau.caupUab. 

* bxhac 


Digiti^3d  by  Gi 


lofephi  Mafcardi 

■a  Exhaccond.rto/haconicquifuritvtfigcnitiuus  poftvcrf.6.p6dcratcx.flF.fol.mar.pgl.inl.fifilio-5;J*  ‘‘ 
pofitusfitin  ftatutJSjdcbcat  intcIJigiindqniiniovc-  in  vab.nfam.fF.eod.tir.fol.matr.&  ira  dicit  inrclligi 
ro,tcftc  Abb.in  d.c.  i.nu;a6.&  ?o.&  not.auftor  addi,  icx.in  Ldiuortio.S.fi  fnndu.&  in  §.fi  vir.  vbi  gl.ifco. 


ad  Fely.  ind.c.quiaGiig-inprin.&inlircraA  ita  do 
cuir  Barind.l.i.S.porcflaiis.ffdcpccul.vbi  inquit  ec 
*j)i  tiuum  in  fta  tutis  Hgnificarc  propricrarcm.Sic  tcua 
tur,&  Cor.inconfsy.nu.J  i.lib.i.;Scinconr.z8z.nu. 
1 2. vol.4.in  conf.  1 4-nu. 5.V0I.  i .&  in conf.i oo.nu. i y . 
vol.z.quod  confirtnauit  Guid.  Pap.in  iingui.  \6o. 
jicc latuit  Parif.  inconi- zi.nu.^i.lib.i.  ncc prxtcrijt 
Nat.inconf.j  ??.nii.2.1ib.i. 

3 Quemadmodum  etiam  in  priuilegijsfgcnitiuus 
debet  femper  accipi  dedomimo,  vtaudorcft  Rom. 
iuconFiSaliadmittimus-nu.n.infi. 

'4  Conclunonfiliuiitabis.&  intcliiges,f  vt  genitiutu 
cafus  importet dominiu  in cafibus,  inquibus  cadit 

‘ dominium  lolqn  (ubicC^a  matena  non  patitur»  no 
poted  probare  dominium , vr  cft  in  benciicijs  ccclc- 
fiafticis.in  quibus  non  habetur  dominium  ,vtin  c.z. 
de  don.ita  leniit  egregie  Dccin  d.cquia  V.nutn.i  i. 
verFcx  quo  infcrtur.de  iudicijs.  idc  innuere  vf  Alex, 
in  conf  j s.vifo  proccfl'u.nu.i4.1tb.4.vbi  confuluit  in 
q.quarverfabarur  inter  magnihcain  duitatem  Sarza 
nx.Jvt  ipfe  ibidem  eum  vocat  in  prin.  qu«  me  ciucin 
fuuin  benigne  gcnuir,aluii,5c  educauiti&  commune 
Caftri  noui.  Dee.  fcquutuscft  Fran.  Niconit.  in  cade 
rub.ff.de  nou.opcr.  nunc.nu.i41.verf  & ne  fingulos 
calus.in  fi.  & lati  profequitur  Ang.  A rct.in  proocm. 
infi.col.;?.&4.pcrtot. 

5 Sccundolocoliraiubis,& intclliges»  fvtetiain- 
tcrduin  per  genitiuum  probet  nuda  polTcflio  line  do 
minio » vt  confultus reipondit Corn.  conf  ^29.00.4. 
vol.i.&inconfz47.num.i6.vol.2.fictradidit,&au- 
doraddit.ad  Fel.ind.c.qa  Gu-inlitera  A.Sc  ibi  Feli, 
idem  inquit  Bar.plaicin  l.i.  $. porcfiatis.fi. de  pcc.6c 
in  l.parui.  fi.naut.caupon.  fiabul.  & in  1. 1.  §.ait  ptor. 
ff.delit.&  notat  in  l.i.&ibi  Bar.&  Bal.lf.de rciig.vbi 
aiunt  genitiuu  polTcirioncm  er  fignificarcin  materia 
fiatutorum.idcm  aflcruitBal.in  l.vt  priuatorum.C.fi 
a non  compct.iud.  atque  Alcxan.conf  5.  vol.4.&in 
rub.ft'.dcnou.opcr.nunc.fubnu.i6.&Bar.in  t.cSfitr. 
codic.  vbiiuquit  bona  alterius  poflefla  per  alium  c6 
prehendi  aliquando  per  fiatutum,vt  qui  damnum 
d ederit  in  poffefiionc  Titij  intclligatur  etiam  fi  non 
fitfua  iquia  htiiulmodi  modus  loquendi  verificatut 
etiam  in  fola  pofleliionc , vt  ait  idc  Alex,  in  d.rub.de 
nou.opcr.nunc.nu.i6.&  Franc.Pata.in  i.confiitu.C. 
qi  pluribus  examinat  idem  Franc,  Niconit.  in  d.mb. 

' fi.de  nou.opcr.nunc.nu.147.  verf  ex  quo  infertur  per 
Bar.cum  plurib.fcq.idcm  dixit  lo.Crot.ibidcm  num; 
30.&  Horma  nnod.  Det  nu.  1 p.cum  leq. 

6 Tertio  limita,tvt  interdum  per  genitiuum  probef 
vfusfrudus,viinl.i.  in  prin.iunflo.§.  non  folum.fi'. 
arbor.tun.czfar.  fic  cautum  cft  a Corn.  iu  d-conf.nii. 
i6.vcrficdnihilominus.vol.2.&confirmocxver.bo 
na  in  i.z.lf.  deorig.  iur.  vt  etiam  fcripfitauftor  addit. 

7 ad  Fcl.ind.c.quiaGug.Vndefit,tvtintcrdifl:uinc6 
tra  terras  Regis  pofituin  afiiciat  etii  terras , in  quib. 
Kcx  habet  vlumfrudum>iuxtafententiam  lo.And. 
in  c.li  fcntenriam.de  fiait.excom.in  6. 

8 Qpaito  limita,  fvt  quandoque  per  eum  probetur 
caula  efficiens  «quandoque  caufa  materialis, qnque 
caufa  finalisquas  fic  vocant  tefie  Com.  conlil.  247. 
fub  nu.i6.  & hzc  omnia  probantur  in  quolibet  pnp- 
opio  libroru.fi'.&  C&tradunt  DD.in  rub-ff.dcnou. 
oper.nunc.  vt  et  placuit  Alex,  in  conf  1 1 «.  vifo  pro- 
ccfiu.nu.  8, li.7.  de  decidit Card.  de  Mont.in  dec.42 2. 
vt  & projpauit  laf  in  1.  quoties  in  fiipulationib.  nu.y . 
in  fi.n.dc  vcrb.obIig.Etquando  premet  iunldictiong 

9 t C.1.&  ibi  Bal.cxr.de pollulat.  przlat.  Do^.pofigl. 
in  c.accedcos.fccund.vt  lic.non  contefi. 

20.  infupcrgcnitiuvistfignificatineu  aliquid  ratione 
/pei  vel  dcrtiU4Ut>ms;U4  doc«c  lafjn  1.^  moia.  ou>9. 


1 1 Prartcrca  tquandoq;  fignificar  pncminentiain,& 
praclaturam.vttcfiiscft  Bal.inc.nullu.s.nu.i  i.vcrfpa' 
ftordiciturdcclcftj'tquandodicimus,pafior  £ccle 
fii.fignificamus  a^um  nobilis  offici j,&  inteliigitur 
de  co,qui  prarefi  dignitati. 

X2  Eiinfumma.tvarijs  modisquidprobaf  per  geni- 
tiuum, fcilicct prout  fiiatlct  materia  fubicifia , vr  ait 
Corn.ind.conf247.  nu.i6.vol.2.  quem  etiam  videas, 
in  conf  24,lib4.  £tquam  pluribus  etiam  alijs  modis 
quid  probari  per  genitiuum  docent  abunde  feribetes 
in  d.rub.  ff.  de  oper.  nou.  nunc,  przfertim  laf  nuin.4. 
cum  fcq.quos  confulto  prxtcrco , cum  quilibet  ex  fc 
cos  repetite  polfit. 

e 0 e L y'  s I 0 DCCCXLll.  * 

ARGVMENTVM. 

Quata  fic  audoritas  Gloflae  in  re  aliqua  pro- 
banda. 

SVMMARIVM. 

1 Clojft  aufioritat  apud  doSiorti  h$  re  aliqua  probanda. 

2 Glojia  auiioritas  accedtntt  opinioni  Bar.  vtl  alterius  inji 

gnis  ‘Doiior ii  habetur  pro  communi  opinione. 

} Proiudicstfenttntianone/lprafumtndumtquinonjitjo'  * 
litus  (iqusfententiamglojff. 

4 Glojfp  di£lo  potius  ejl  Jlandum,quam  Innocenty. 

5 T utum  non  efl  ab  opsnsone  glojfie  recedere. 

6 Glojft  auiioritas  omnibus  antecellit ^ocefi^fitegulis parti 

tiue^onomnibusfimulfumptis. 

7 Glojfc  atte flanti  de  cifuetudsne  alicuius  legis  eredendS  eJl, 

8 Glojators  credetur  ajferenti  conftitutiomtmffuper  qua  feri 

ait, non  eJTe  sn  vfu.  Contrarium, nu.^. 

10  Glojfe  auctoritas  in  dubio  femper  eftfequenda. 

1 1 Glojie  audoritai  in  claris  non  ejl  fequenda  exijlmtecom 

muni  opinione  contraria. 

11  Glojfe opinsocommupiopinioni praponendaeji , quan^ 

do  in  caufa  matrimony  ejfet  opinio glojf{,qupftaret pro 
matrimonio. 

I j Glojfe  creditur  JsiUuJlre  admodum  habuerit  ingenium. 

14  Glojfe  auBoritas  non  ejl  fequenda  Jiopinsones  doliorum 

mtlsoribus  rationibus  rnunitajint. 

1 5 Glc^a  teenioliors  tantum  creditur, quantum pcrmoue- 

tur  lege  vel  ratione . 

1 6 Glojft  nihil  allegant  rtycienda  ejl. 

17  Gloffe  non  creditur, vbi confuetudo  in  contrarium  extat. 

18  Glojfe aulioritatemfequinoncogit nos necejftat  ,Jedvo- 

luntasfuadet. 

1 9 Glojfe  auHoritas  nullius  ejl  ponderis,  quando  habet plu- 

repaUatgloJfas  contrarias. 

20  d/llagis  /iringunt plura  vincula, quam  vnum. 

i (^\r\  audoritas  f in  re  aliqua  probanda 
vJ  * ^ apud nofirosiantam  vim  habet, tan- 
tumq;  pollct>vt  cuius  vis  eximij  feriptoris Icntcnc  ea 
pra:ponerc  non  vcrcant.  Hanc  tantopere  magnificae 
qua  plurimi  ex  nofiris , vt  ab  cius  opinione  recedere 
tutu  non  clTc  fint  tefiati,  ficlcnkrc  lac.  Bur.in  l.  i.C. 
gpro  fua  iurifd.&  Cot.in  conf  707.nu.  17.V0I.  j.Huic 
tantu  tnbuit  Cyn.iu  1.  i.nu.  3 .in  fi.Cdc  adio.de  obii. 

VI  dicae  fit  aulnsglolfam  cficiuris  ldolu.de  in  l.non 
moritucu.col.i.infi.C.dc cdtr.de  commit.  fiip.Hinc  . 
Bal.inl.cu  hxrediras  in  fi.}C.  dc^f  dicebatauthori- 
ratem  gl.oinncs  alias  tollere  audotitates  > de  idc  in  1. 
vit.§.ncce(firatc.poft  nu.9.poft  verf  alij  dicunt, quod 
cdfcnfus.(S.dcbon.quzlibc.nobisprzcipiivtgioiix  • 
adhcrcaiQus.*  enim  ve  in  papetafi  non  ci  rem  us. 

t ■ ■ ■ id^iu 
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idctDqooqjdiccbatinl.i.in  fl.  C-de<en(cn.qa«/ine 
<crt>qiunc  prDf«r.  in  magnis  dubiis  (cmp  cfTc  tenen  - 
di  opinionem  glonx,&  in  l.vltnu.p.Cdc  pen.iud.q 
maL  iudic.fnonuittudiccs»vrin  iodicannonunqui 
lecedancibopinionegio.Vndeidem  Bai.in  I. preci* 
boMiu.a^.Cde  impub*&  aliis  lubfti(>  quem  rcqoinit  ^ 
Satin  i.tradirionib.  Cde  padi,  dicebat  nos  ita  adh«- 
rere  audkorirati  gl-Hcut  Bononiires  Carotio.  dc  ficut 
docens  naui  inharree  icmoniidc  qno  dicit  gloiTa  Hmi 
R cfie  in  l^amnis  diffinitio,  ifdc  rcg.ittr.  hxc  & infini 
ta  ^pe  a)ia  huius  generis  repcnrc  poteris  apud  CUu. 
dc5^(el4n  l.vr  vim-nu.  1 s i.verC  vitimo  notandum 
cft,fF.dc  ioA.de  tur.5c  apudandlorS  addir..ad  Ba  rt.iBI. 
rob^m.s.litcn  T.  Tuperverb.  cuius  audoritas  elima 
ior/pii  qu^fti  plurimosaudlorescjtat,  apud<)uos  au* 
Oofirasgl.plurimum  valuit»qua; omnia  refcirciiipcr  . 
nacaneum  eflettprzTcrrim  in  re  taui  clara. 

a PrimbampliacoiKiuhooStt^babtuf procom-  • 
omni  opinione  accedente  opimoncBar.vcl  alterius 
tnfignU  Do^o.  vr  lare  prolcquirur  Maria.  Corar.  de 
c6i  opi.Dodo.lib.  i.tit.j.nu.i  .dc  aadem  tellaiur  laC 
io  tvi  vimcol.perunu.?4*  de  mft.  dc  iur.  hoc  ctia  vo> 
luitThom.Fcrrac.  in  cra^cautel.  in  caur.  17.  magna 
cftaou.a.vtdca(TcruitVaIent.FoiAcr.inrTa^4e  1'uc 
ccftab  inteA.in  tit.de  fucccir.nou.mr.akcn.iD  4.c5ci. 
4.hinda.Bar.vcr6  au^oritas,  9 pbauit  Carcll.  Cocr. 
io  Alis  mcmotia.in  verbeois  opimo  in  iudicando.jf  * 
pehncmiverf.de  ideo  fecundum  ahquos*vbi  tdlarar 
itajlicruari  pcrCoilegtum  ludicum  Mediolani .idd 
confirmauerc  Dcc.  in  c.i.in  i.lc^nu*94.dccon{iit. 
dc  io  conC  . pro  tcnui.col.  vli.  fub  verf  non 

obA  Udicatur>Abb.iii  confdo.vol.i.  Ang.in  confif. 

I S8.  vifisa  Ais»  in  h.  Cumao.in  conf  ab  arbitrali. 

poApno.Fulg.mc9nf  aajiobiicstin  li.lafin  l.re  con 
iundi.tm.  i6.iF.de 

).  Sccundolocoamplianda  cA  »tvreov^quecdcIa• 
fio▼era  itti  vt  non  fit  pndumendnm  proArntentia  m 
dici^qui  non  fitrolitus  fcquifentStiam  gl.fcd 
oas  infolitasiVtaudor  cA  BaL  in  d.l.  vic4m.p.vcrnc. 
qosionDnqaidtC^ic  p^iud.^t  maletudic.de  huc 
pertinet  quod  idem  notat  in  c.ncmiter»na.6.  de  con< 
Aitdc  in  l4>brcmare>S  prohdrci,l*ubnu.i4.ff.  de  oflF. 
procemf  dc  quod  aduertit  Ange)  .in  1. a.  A*,  dc  accuiat. 
qoodque  norauic  Salyc.  in  J.a.  C.  defenten.  qux  line 
ccrt^uam.profer.vbi  iic  loquitur,  illum,  qui  nefdac 
cquirarcitcnere  Ic  debere  fuper  arzonc:loqucns  de  iu 
-djcci  qui  ncictc  ludicare,  vt  fccm^iur  opiniones  glof- 
Cmam-Hinc  lo.de  lmo.in  cpaAoralis,  inprin.de  oC 

4 ordixliccbartpotios  AandumtAcopiniontglod^q 
dklo  Innocenti);  eiufdcni  fuiircntcnrix  lmo.tn  cen 

5 .cootmgai,deiureiar.  aAcrcnsitnoDcActutri  judici 
fccederc  abopinionegloAs.Mairh.Mathdij.aiam 
ineleganti  fuo  traAam dc cligen. opinio.nu.  1 1 . hSc 
paitcm  Tequitur-quod  latius  tradentem  ooliilas  Bar- 
Mtinconi.9dn  h.col.5.verf  quanti  cftlib.a.Nccim 
mento  Anto.Mar.  dc  communi  opmio.  lib.i.rini. 
nu.  i4.aiebat  illam  omnibus  aliis  DD.  antcccllac»dc 
titulo  nonoi  lib.a.  hoc  idem  vberrime  tradidit  Anco 
nmsCorfctusdcauAoritate  gl.perTotum,dc  perinh 
uitospen^  allegatos  pa  Corat.ind.lib.a.cp.ubi  hoc 
di^m  intcUigitdclimitar»TcilicagIo0x  audocita* 

6 tem  tanreceilcTCommbusthoccAi  Hngulis  partiti* 
u^,oon  omnibus  fimuliumpcis*  vt>jbipcrcum»num. 
z).  nctideoab  ea  cAcrcccdendlim: 

7 Xenio  amplianda  cA , t vt  £r  crcdaturglolTcatte' 
Aami  dc  CQniuerudinc  alicuius  legis:  vt  tclUt  gl.in  1. 
icm  non  nouS.C.dc  iudi.de  in  I.Q  locus>in  vcrb.p  Aa* 
K debet.  A.quSad.lduit.  amit.de  inc.  cu  multxli  5.q. 
vlt Ac  in  C.I  .dc  treug.  dc  pace,  dc  in  c.doldtcs>de  ccle. 
milFdc  in  c.vltdc  prxfcrAc  in  c.in  caufis,de  ccAib. 

i Quemadmodum  dt  Ades  habetur  giolTatori  t aCTc 
rcoticonAimtionS  fuper  qua  lchbit»noneAc  invfu, 
vtauUotcA  Affl.fupcrconAic.cgl4<aliis  5.fvpcctic. 


de  probar.exper.meduin  conAlr.mcip.TtiHtatMiii.4. 

quemfcquinirGabr.infuiscominunxonclu.  conci. 

4 . mi  .<  .tii  dc  probat.  1 tb*  ( . 

9 Qumqu3alitcrtlnhaoreienrcritRoch.deCur. 
in  c.vlr.col.99.pofl  nu*^6p  qiiimoqu^ro  an  Dodon 
atteAantidcconruct.vtil^em  cchnrGabheJ. 

10  ^anbampUait  v^ii^diihioiempiirfcquddajita 
coi^uit  Bald.in  dJ.a.in  hnX^derenc.  quxlinc  ca. 
coantAcinc.t.in  h.denatur.tucccirfeud.ibiq,  And. 
Bar^r.inaddit.qaiad  idlcxccvna  aluaiiegat  idem 
'monoitlaco.Buc.inl.i.C.quiproruaiori(d.  licienfjt 
dc  lo.delmain  c.  cu  cormgar.deinrciu.  anjoc  idem 
Bald.indJ.cum  hereditas, in  fiX!).dcpolir.dc  m I.  i.in 

h. dc  vulg.dc))upil.fi€  tradit  dc  lo.  And. in  ci.  dtinc. 

-neinmuris,de€onAit.fden>uoluttCyn.ind.  l.non 
montunimiCdecontrah.de  commit.nipuUicrhdic 
Alex.conf  5 i.cum  dicatur,na.4*lu4*uij  acccdir  Lau 
rcnt.ab  Oeexdf.  65-nu.zi . in  dc  proba uit  Corar. 

d.craA.deoQtmin.opmio.lib.z.tit.p.nu.26.Sccusauc 

1 1 1 quando)  lumusm  clarisexiAenreobmiini  opmio- 
nccontraria,quodclarbdoducinirx)uiaoinnesfupta 
diAi  DD.farentUMta  dc  Corat.ubi  liipra. 

1 2 ^imo  ampliabis  > ut  dt  locum  habc.it  fquado  in 
caula  matrimonii  eder  opiniogl.qux  Aarcr  pio  ma- 
tri monfo;  nam  dc  hoc  in  calii  iMaprafcm  dcf^ci  cdi 

• opinioni:iuxra  fcntcntiam  HoA.in  c.A  uir.  dc  cogna. 
fpinteui  accedit  Abbin  c.ulr.m  prin.de  re  lud.ukm 
adcruit  And.Sicul.mconfdo.uoi.t. 

. f rimo  limitabistdc  intciiigci  hxc.quf  diximus 

1 3 cedere, tdummodo  illuAxeadmodum  ingenium  ha 
bucrit  iulquc  ciuilt  omniuoptimecalluemdc  in  rh  * 
nsconfulcnnbu.sdandis'itaCyn.m  d.l.  non  motini' 
rum,Cdccomrah.dccoinmit.AipuJ.  atque  Bar.ind. 
1-ur uim.  poA  nu.8.  A.dc  luA.  dc  iur.  dc  ibi  Firman.dt- 
cens  non  cOc  conlidcrandu  quid  gl.dicar.ucmm  qiu 
dc  cSiquibulq,  rationibus,  dc  argumentis  nitatur,  qft 
quid  aAcne:  ira  tradidere  Bald.&  Imol.ind.J.r.  A.dc 
iiu4ga.de  in  d.l.2.C  dcrcntcn.quxfmeccrr.  quani.ee 
in  d.l. cum  hxrcditas.  C.  dqx>ljr.ct  in  l.ult.li.  neccAl- 

i4tatC)Col.3.C.dc  bon.qux  lib.  Ni  fi  opiniones  f Do- 
Aoru  innirant.atq;  adeopcrmoucanr  mclionlws,ct 

> Albulioribus  rationibus-q  glollamd  cA  illa  loquenda 
argu.ad  idopiimu  cA  in  c.capc)iamiSK:tibi  Abb.nu. 

5. dc  fer.ita  cautum  cll  cci  Dcc.in  conf.i  3 pro  renui. 

15  poAnu.^.ucrfndobnat  n dicatur, ct ratio cA,t  quia 

tm  crcditglodxuci  DoAuri,quantumpcrmoucrur 
lege  ue! ratione, Ac  randnimcAinc.cgofoliStcrin 
c.qaisnerciar,inc.noli.etinc.quotUmlibct.9.diAin. 
Hmc  propterca  Cal.in l.R cipublicamu.a.  C.quib.cx 

x6  cau  maiain  intcg.rclUt^licerc  foiebar  t glin  hocal 
legantem  loqui  cx  capitcAio,quC(n  lequimr  laf.  in  1 . 
iain,poA  nu.8.  Cde  collatio.  . 

17  Secundo  limita,  t m A confuctudo  effer  in  contra- 
riA,nam  tunc pl .nulla  Ades  haberetur:  ceAcIac.  fiur. 

. in  1. 1 .Cqu  i pro  Aia  iurild.  ubi  dixit  Sr  iudicandu  pro 
opinione  gl.niA  conlliciudo  At  in  contrariu:  ide  pro 
bauirCQrn.inc0nfi07.na.  ly.uol.^.ipaconArtna- 
utc  Mare.  Anc.Cora.de  comm.  opin.hb.  i.m.  3.  nu.3  • 

* etIib.>.dc.9.QU.24.ita  *cditcrcradidcre Docio.d.l.ut 
uim.  A.de  toAcriar./ic  fai  pAr  Bai.in  lailt4iu.9*Cde 
pocn.iudic.  qui  niaie  ludic.  ^ Iniam  late  proicquitur 
alioscumuJis  Paris  dc  Put.in  trad^.de  Undic.in  uerb. 
iudicarc.c.3.incip.anfiiudcx,qui  dedit.nu.ii.hocin 
liipecau^oritare  luaconAimauercegrcgii  ibrequi- 
qucfcribcnres, ut  Curt.tncontM9.Mcmoric  recole- 
da:,nu.z^Alex.in  i.quxdo<is>nu.4.lF(6l.  mat.cnn  I. 
z.$.harum  omnium, nu.it.fF.deuerbooblig.  Dcc.in 
conA.i46.crprotenui4:ol.4.na.7.ChriAia.deCaAel. 
confi7.num.35.ee  4^  plcncNcuiz.deSylu.nup.fub 
25.Grat.conf7S.col4>nU'3^Ub.z.Fenei-coQf.48xpl. 

i. nu.i.Rol.4  V al.conC94-nu.z5  .Ub.i . Mare.  Manu 
conf  z.  ui  As  Rsipruris,  nu.79dib.i.QuUd.  Mainan  l. 
m totum,nu.3  i-A.de  rcg.iur. 

Tcriib 
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lofephi  Mafcardi 

i8  Tertio  limita,  conclufioncmtproccdcrc  non  dc  C'0  9^  C L F"  S 10  DCCCXLHH* 
neccilitate,  fcd  tantum  dc  colilio  , defendimus  enim 

auiloritafc.non  autccxculainur:  quia  non  cogimur  ARGVMENTVM. 

camrcqni,cftquippcglo(lieauthotitasprobabilisn6  AKOVMniN 

nccc/TariaiVt ait  Cotat.vbi  1'upra  in  d.lib.2.titu.9-nu, 

zy.ad.dc  ita  traditio  hypothelinoilra  Bald.in  l.con-  Qradus  affinitatis  quomodo  per  tcftcs  pro 
ucnticulam,cpU-6it).»«*S'P0^P«'*^-v«rt'-a^*0'"0‘*®  ‘ hcriir 


SVMMARIVM. 


, Gradus  affinitatis  otim  probabatur  ptr  ufiimonin  aadi- 
tus,  ^ sbsdrm  ratio  buius. 


a probabili, G;  dccpifc.  & ciet,  fic  placuit  & Augult. 

Bcto.in  c 1 .coLvlr.num.i7i'  ext.de  conflit,  ita  Idilit 
Mana.lun.in  l.Ccniurio.col-io.niv-3d,ftdc  vulg.  & 
pupilla,  idem  voluitclarif.GafpatCabai.megtcgio 
.trad.de  cuid.S.J.nu.  I ij.  _ 

IO  Quarto  limitabis,  fvt  tunc  gloflx  auctoritas  nui-  c/w/»rr« r j a 

lius  fit  ponderis,  qn  habet  plurcs  alias  gl.cootraria^,  i Gradus  affinitatis  boiiit  non  probatur  ,nsjs  per  duos  ttjtes, 
hisenim  potiusadhxfcrcdcbcmusatalcciptumrcli-  ix tur. 

quit  Bal.in  c.  i . poft  num.  1 4.  validicit  laco.  Bunr.de  3 Gradus  ^ilibtt  affinitatss per  duos  ttJhtprobadus,quan- 

conflit.&indJ.prccib,poftnu.43.vcrf.itcm  nonob*  doaffinitase/tprobandaintertiogradu.  ^ 

ftatgl.inS.qua  ratione, C.dcimpub.&aliisfubftitu.  a.  Gradus afHnitatis  poteft probari ptrttfismonsu  audstus, 
30  magis  enim  ftringumt  plutavincula,sfvj\u,vt  colli- 
gimus ex  lmpiinauth.de  coCuig.  &vtcr.frat.in  prin. 

& cx  auth.itaquc.C.comjtiu.  dcfucccfli  vtaitlaC  in 


d.l.vt  vim.uu.  s J .ff.deiuftit.&  iut. 
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ARGVMENTVM. 

■ 4 *'  * 

Gradus  ciimpro  honore  fumitur  ^-qud^pa- 
fto  probetur. 

SVMMARIVM. 

I Gradus  Jspro  dignitate  capiatur, /uffieit , quod  probetur 

ptY  4 

1 Graduspro  bonorecaptusprobaturpervnumtefttmcum 
• iuramento,quando  iaesdenter  de  eo  quaritur.nost  da- 
ta oppojitiorse  aduerfary. 

’ ? Gradus  quoad  effefium  regularum  de  expeaatsussloqut 

tium,dibet  probari per  liter  at, velffigraduatus  eas  asni- 
pifUjhi* 

4 Graduatus  ‘Boaorisgradufatisejljs probet fe  Doaoresst 
txeo,quod  JigeJfertt per  decennium  prodoSlore. 


4 Gradus  affinitatis  poteft  probari  perteftimonili  auditus, 

cum perfona  fint grattes,iy  omni  exceptione  maiores. 

5 Gradus  abitatis  poteft  probari  per  teftimoniu  auditus, 

de  auditu, quando  agitur  de  probatione gradussm  qui 
funt  vitra  quartum  gradum , dummodo  audierint  i 
perfonis  grastibus. 

I T olimtquada  exigente  nccclTitate  in^- 

^IGCL  batione graduum  .admitteretur teftimo- 
nium  dc  auditutvt  fancitum  eft  in  c.de  paremela.3  5* 
q.6.&  in  c. licet, 2. in  prin.&  ibi  Dod.  ext-dc  tcftib.vt 
docuit  Bar.inl.i.S.  id6  Labeo,  i.nu.5-  ff.de  aqua  plu. 
arccn.quod  ea  ratione  fiebat^quia  homines  pp  brciA 
tatem  vitxdc  vifu  in  his  non  valerent : vt  habemus 
z exd.c.Hcet.z.inprin.&ibigl.  hodictn,  t quia  gradus 
affinitatis  ad  quartum  vfqj  gradum  redadi  funt , n5 
probatur  gradus  nifi  per  duos  tcljtes  ad  minimum . vt 
decreuitium.Pont.in  d.c.licct.verf  n6  vtiq;ab  vtio, 

& ibi  FcLin  prin.  idq;  late  tradidit  Lanfran.  de  Otia.  - 
in  fuo  irad.de  tcfti.nu.i  5 S-cu  Icq.iftud  placuit  Aret. 

& Bur.in  c.tam  literis, cxt.  dc  tefti.  & abunde  not.ii. 
q.6.c.hocvidetur.&  ibi  Hoft.fic  Arch. 

5 Amplia  conclulioncmcovfq;  veram  cflcjtvtnc” 

ccffc  fit  probare  quemlibet  gradu  affinitatis  per  duos 
• teflesmec  fatis  clfet  probare  alterum  per  vniun,  3cal 
terum  per  alium,&  hoc  quando  conlanguiniras  pr^ 
banda  elTct  in  tertio  graduivt  monuit  Bal.inl.i.q.s. 
nu.  i4.ibi,prxterca  quodduotcftcs.  C.  dctcliam.  pcc 
Inno.in  c.  ftries,  dc  tefti. 

Primo  limitatur  eadem  concluf.fvt  procMat  m 
perfonis  grauibus,&  omni  exceptione  maioribusinS 
illi  admittunmrad probationem  graduam  per  audi-  ♦ 

j <^K  ^n^iniiiorihllS 


vt  4 


rl  1 1 C t A capiatur  pro  dodrinx  quadam 
Vj  r aG.  Llc»  pr^rogatiua  & infignidignitatc,vt 
fumpiit  fuinmPont.in  rcg.cancclla.dcannali  poffcf 

fore, hoc  eft, rpquisfuetit  Dodor,Lic€tiatus,&  Bac-  -iuiaanmiuimua«i.iv/u«.«'.*~-*  c— ;r-- 

calaurcus,fufficit  9 ptobetur per  coem repuiationg;  ^ tum ; deponentes,  quod  audierint  ab  anuquiorib^ 

.n  A r»<r.  ranrf.n.i.  d(>  annali  Doflef-  fiiistales  dcauib.attiturcflcaffincsin  tali  gtaduivtd. 


caiaurtuoiiuiiiwii  r— 

Vt  voluitGomef.in  d.teg.  cancella,  dc  annali  poflel-^ 
3.  forcjq.jd.nu.s.lmbtqn  incidgtcrdc gradu quxritur 
non  data  oppofitione  aduerfari j ad  probandum  gr^ ' 
dumfufficitvnustcftiscum  iuramciuo,  vtibi  inquit 
Gomef.iuxta  tradita  a laf.  in  1.  huiufmodi,  §.  legatu, 
coi.  vlt.  ff.de  Ice.  I.&  arcccntioribusinl.i.  S.idcm 
Cornelio, in  fi.ff.de  quxft.fic  placuit  Fcl  y.poft  Bald. 
iuc.licct  vniuafis,5c  inc.nupcr.de  teftib. 

3 LimitabisConclufioninonhaberclocu  fquoad 
effedum regularum  dc  expedatiuis  loquctium,qui- 
buscauaurgraduatum  alteri  nongraduato,  exteris 
paribus  prxkrruetcnim  tunc  illa  probatio  non  fuffi- 
ceret , tum  enim  necefleeffet  eas  probari  per  litcras, 
vel  fi  forte  easamififler  perteftes;  vt  icftatur  Gomef. 
vbi  fupra c6 quodagiturde  magno  pr^iudicio alte- 
^ ’ ufintradJqomin.q.i4.nu.3  2. 


fum . at^uciiu»»  vjuvv*  ^ 

fuis  tales  dc  quib.agitur  effe  affines  in  tali  graduivt  d.  t 
c.licct.verf.nifi  fortcivtfcnfit  Lanfran.  vbi  fup.num. 

1 5 7.vcrf.&  notandum  quod  tcftcs. 

Prxtcrcalimito  procedere, t quando  agi  tur  dc  p ro 
bationc  gtaduum , qui  funt  vitra  quartum  gradum, 
nam  tue  admittitur  tcftimonium  auditus  de  auditu, 
dummodo  audierint  i perfonis grauibus,d.c.licet.fic 
Fcl.lbidcm  id  colligit,  nu.i. 

Sed  in  hac  explicanda  conclufionc  vltcrius  non 
immorabor,  cum  hxc  & alia  cxtricaucrimusm  con- 
clufionibus  Affinitas, Genus, & Parentela. 

C 0 n C ty  SIO  DCCCXLV, 

ARGVMENTVM.' 


rius:vt  inquit  Rcbuf. III .a.  

^iodfiiblimita,tnifi  per  decennium  prododorc 

CratiaP.incipi,quarationeprob«ur. 

«fcgcffcritproDodorcpcrdcceniumritagrauitcr  ^ ^ a v 1 sr  sur 

&dodcfajpfcrePau.Calt.Bal.5calijinl.  filolcmm  SVMMARIVM. 

bus,C dc fid.inflr.fitinl.cuam,C.dcappcl.  i CratiaTrincipisprobartnonpoteftptsJsperlsUrat 

mtfunumuk-. 

Grati* 


Dlgltized  by  Googie 


Deprotetionib.  Conci  DCCCXLV-  7^ 


a ‘Cestia  Pfiticipit  antt  tonft^omm  lutrarutf  tiJ  ^U40dS 
Tt)  formatur  Utf  rarum  to/rftdiont. 

y Gratia  Prmifithon  probatur  txfola  fupplttatiorui 
j GxatiaPrinetiiitturuJiAuiaouprobttur,  ,v 
e.GiatramUjibuipoJiDrobari.  . 

7 X^imatiott/libHSptwattfr,':hi 
9 CaUutiohtr^xyUjiibut  pottfiprobari.  ,.j 

9 GrsUUiAp(^UcavaHjMt%ittfixtptii  nyajit  rfJa£la. 

10  QfutHrJtpofiolita  ttpu  pottji probari  Upbui  dt  Hilo  cu- 
->  riajkui  dtiurt. 

la  GraUuqt^JitdJwnmo  ‘Pontif.oort  pottSI  probari  ufii- 
bus:ficut  taMta  fit  ab  infirrort,  . ■ 

1«  j9ltl^m<kii^^tS-aiiat‘j9(bidk^’fifpd  coBatio  alitui fa 
-iUittitjrobiftiojnanttq. 

•altat  96.HQta.^drtftru4(iormm  rt- 
firttatio.dtprokaf.  in  arttiq, 

idlSkatuf  fir^tfnratn  non  rtquirit  quoad  tiui  tfftSli  i3"rf- 
• '.fintiamtfiA  fuoad  eiut  prfbationemt»  ■*  * ma^is  com- 
.T^ni  ixrtnptafintmtttivtnu.xo. 
^tfSnmrnufPonUfixqui  tontrffitnatuamfi moriatur  non 
UuatitbuSis , pottrH  <pqPta  JucttJpir  txpedtn  buUai.pt 
;fortnaraiioui(ongmante.  l 

l6DiiptnftHsoliftfnb  rtperiaUtrpcrbuiLvu,  dttntmodoPtr 
*Pont.%3llax.conttfiafunitvvaltti3rJujjini,  quoadi' ' 
• umtfiat,-  ■ 

1 7 Vnbum fiatxitpttiturfirtqutntius  accipitur  de  prafenti. 
■ 8 Bhuficiwnvtrffotollatum,XfelpirJignaturamantt  kua- 
tionem  bullarum potefitomnnitan  in  alio, 

19  Gratia  adefientiam  rtquiriturjcriptura,  adio  vtjifitna 
ta fit  folaJifppHtatioigratia  non  dicatur pnfeita. 
ai  Scripturarxquirttur  ad probandamjub fi anham gratia, 
Jteus  wrb  quoad  eireunfidtiat  ix  quabtattt  tpjiutgra- 
tia^pt^pofurtt  ttfitbus probari, vt  certa  fcuntia  tx  ma  t 
ghl*  nmmWH  opiniontiVtnu.x3 . 

21  Ctrtamjfientiam ficutmotuui  proprtu  Ujlibuinon  pofii 
probari fieundumnonnulht^  • 
xj^GratiattmorufiibujpoteJi probari  Ji  iliafittrit  am^a, 
Coutrarimmptu.zS. 

a 5 'Pottfias  pottfi  ufiibutprobari,  vbi  gratia  tfiamiffd.  • , 

26  Probationumdiffieultasfacttl/citumid,fpalias  nanerat. 

27  Gratia  vbi  Ufiibui  tft probanda,  quid  requiratur , »r- 

Hedeponant  ttjla.  , ,1  n 

29  Gratia  cH  tejltbutcft  probapda  illaproiatio  non  fatis  eft 

ittdicsadcffeiiumrrgHla  dt  fton  tuditando  iuxta  fof 
mamfup^cMionssfidhttfarum  txptdifarum, 

30  Graita  quupoUft  vu  tnfiiro  cottfcuniue,  liat  bulla  non 

finttxptdita, 

J l Gratia  probatio pottji  fitri  aliter,  quam  in  Uttrii  contime 
tur,iyfic per  ttjtesaum  de  intentione  fummi  'Poniifju 
bitatur.  Contrariumatu.}i. 

$ \ Gratia fummi  FonUefiibut  n6potrft probariftcut  in  in- 
fertorum gratys.  1 

34  Gratia  fcriptura  probandatfi,  quando  ccnctjfi  eft  motu 
proprio, ficus  fi  ad  pettiipnim  ix  inftdtiam  volent  ts  w, 
natn  tunc  teftibus  probatur. 

*3  5 Gratia  firipturam  requirit  quantum  ad  bentfieif  adiudi 
tationanftd  quoad  abfoluttontm  facundam pro  aliquo 
poffijfonrex  fbla  fiepplicationepottrfi  fieri  abjolutaria. 
36  Captilania  'Papamnprobatur,rufiptrlittrai^uoadftt- 
UtetauQorempetittmadtudteationem  :ftcui  quoadreu 
petentem  abfolutionem. 

J 7 Commijfio  caufa  nou  pottji  fitri  ante  expeditionem  Utera 
rum,  quando  datur  abfiiiutoitta  contra  auiiortm , qui 
obtinuit  tommitticaufim. 

■ f 

probari  non poflcjmfi 
VJ * per  litcras,  dccifum  fuiti  Ooin. 

Rot-in  dccir27.ali;i^23a.licet  Ro.de reicrip.  in  nou. 
in  hanc  quoqjfnlaoi  decidit  AtH.  in  dcc.36i.nu.17. 
& 2 1 .&  in  dec.  3 19.  nu.  1 o.  Gig.ln  rcfponr.  pcniio.  19. 
im.4.&  I j.Sc  inxeIponfu^2.nu.9.hoc£tplacuit  Fcl.in 
iub.de  conft.col.j?.poft  nu.y. verf.  &conclufiocft,,(p 
fcobauitSupbiixieiitaisgutuejCU.quib'n)od.ej^i- ' 


rant  litcrx,  nu.]ia  cum  hiscomicnirRebuff.lnepn-  >. 
cord.Rub.de  mand.  appfto.$.t  . verf  ad  probandum 
thivbi  allcgarc.pon-QJc  priuilcg.  ibi  ex  jnlpc(^ipii^ 
phuilcgiocuin.  Retiam  probauit  Anch.ip  c..cx  diJi,- 
gcnti.in  h.dc  limo-ni^id  latuit  Abb.inc.quaU^aJy 
i.notab.{dccIcd.  fy:  qiioq;  conliitucrc  Doiu.R.oit't9 
dcdf^y&circa  fccundudubiutm  ali4$  zo.icT^,^.cp 
cclTprarbcn.in  nou.quo  jn  Ipco  dirimunt  Bolgrqcil 
2 t fa^am  a Principe  antecpqliccliioncm  liccrarnidid 
quandam  rem  iniprmcjicu  wnpcrfci^amiquxpodca  _ 
ex  confedione  litmru  form.-itur  ad  fuu  ciTc  per- 
fc&um  reducitur  per  adicdioiiein  cxccutqrum  >idc 
tenet Bifignet.tit.^cpncefl!prxbcn.deciC4.  Gcpla,-  , 
cuit.&  Dom.Rot.iRde<;ir.6.alds  ^i.nora  q?m  «opi- 
tulo fi motu  proprio dc probat. inantiq.dcin4cci|l 
sSz.nota  quod  vbi  grati.a  cit  fai^a,q.vir.tir.dc-rcrcrt. 
inanriq.ncdiremicid;  Beiian1.dccit.746.  iicerobreit' 
uct  Rom.Cur.diccnr  Ko<naaaai  Curiani  oblcruarc, 
vt  gratia  debeat  litcris  probari  1 & idem  in  dcci.644.f^ 
Papa  prouidee mihi.  & yiatii  limpliciter  refert  Fcly. 
in  c.cum  olihi.  coi . 4-  poli  num.^ . dere  iud.  ad  idem 
pcrtinctciurdcmBdiani.dccii;4?2.Capcllaniaho- 
nor.  dc  quod  confultustelpondic  ipfemcr  Bcl  l.im.  in 
. CcinCj4./upporuo  itaturoiutato.num.5.  poil  vcTl-ad 
pcimuni  videtur  quod  non  dicens»  gratiam  Princi- 
5 pis>tnonprQbaricxrolafuppIicaiionC(  peri- proba- 
torias.C.dediiier(i.  otHc.  lib.  12.  vbi  etiam  reddit  ra- 
4 ' tionetn)  t quia  fumin.  Pont.  a4  iiteras  fuper  «rati  is  a 
fcconcclVis  expediendas  deputauiteertos  odidales 
quibus  dedit  reguias CaoccliansrSc  alias  regulas  c6- 
tra  quas. vel  pratrer  cas  ii  litcrx  e.'<pedirenrur  eifenc 
£dfx,&  contra  llilltim  expedita; c.  quandiu.de  crini, 
fal.  & officia,  dc  vice  cancellarius  poteft  in  principa- 
lib.grari  Is  li  teras  dc9Cg;.irfl  .-ideo  yidctur  elle  dc  men 
te  Pontificis  ugnaptis  liipplicationcm,quod  1'u^con 
. ccflioncshabcanftratKam  coiiditionc>  li  pcrcanccl- 
lariani  litcrx  (iipcrcis  pomeria c expediti , vt  ctia  pet 
Gomcf.adrcgul.canccll.rcgxlcnon  lud-iuxra  forma 
.iiipplic.q.i.nu.iA;  a.dcfcq.  vbilatiiTimcidan  tenet 
Milisinrcpctt.in  verb.grati.1  Apoffohcainon  cenfe- 
tur  pcrfedta..fcqucndo  opinio.Paul.  iriptoocm.6.  qui 
dicebat,  q> Papa  faciendo gratuim  fignandofuppli- 
‘cationem  > mandat litctasfieri  fccundii  fupplicaiio- 
ncm,dcclarado  perquos ^ai  debeat  mimica , poffca 
ingTolTando,(icq;.iUa  opiuio  Bella. in  d.conf.44  init 
opinio  Pauliap^bata  perMil.R.i(io  iOtusMuoms 
5 - potuit  effif  t vt  cuit.ircnt  inulta  abfurda,  qux  cucnirc 
• pollent  liadhiberentur  probationes  per  tcffcs>apiicl 
quos  diflicillimurdt  quafi  iuipollibilc  eflet  feire  oin- 
nem  continentum  gt.at  ix,<Sc  omnem  formaiirarcrai 
licet  116  Gtomninoimpoiriliilc,  Verba  funr  hxcCar- 
dia.in  pcoo:m.c!cn).verf.nec  lanc,  quem  refert, dffe- 
uiturRcbuftiin  concordant.Rnbric.de  mand.  apo- 
ol.$i s.foi.473.vcrf.ad  probandum.de facit  rcx.in  §. 
deinde,  vcrf.n  quis  apt.in  auth.de  niand.prioicollat. 
.y.ibti  n quis  autcm»cui  tale  aliquid  iuflutn  eff  veniat 
omnino  non  rcfpicicnseumj  nifi  facram  noflra  prag 
maticam  oUcndarfonnani  prohocfcripuin.  edeo- 
cludoncdrnoffra  ualuMtl.  in  rcpcr.in  vcrb.,pbatio 
gratix  Pa palis  >(p  quoque  conlirmauir  poff  loanncs 
Andreaside  Carditi.Barb.inpcoceni.clem.i.§.hxcla 
nc.col.5.inquicns>quodita  tenetur,  quia  alias  Icquc- 
rent  multa  abfurda,  fi  graij.a  per  teffes  podet  probari» 
de  inquit  fuper  hoc  noiiefleinli(lcnduin,cum  hxc  fit 
aperta  dcc.  Rotx.  licetiplc  in  punAoiuriscontr.ariu 
putet  verius  ciufdC  fuit  Maridn  Rubr.C.deprob.col. 
7.nu.3  3.dc  fcq.fcqucdo  BaUnl.humanu.C.dc  Icgib. 
id  etiam  lequitur  Cotnmcn.  rcg.cancel.  Apofto.reg. 
iS.incip.itcmvoluit)ffaiuit,dcordinauitper  illam  te 
gulam  eidem  adhatictoptnioniFcl.quiatccffat  hanc 

* effe  ’ communem  opinionem  in  c.cx  diligenti,  nu- 

* mao  de  fiinon.  Idem  FcU.qui  dc  * communi  pante* 
aKcftatur  in  rub.de  eoniUt.co|.3, 

Conttaxium 


' >'  /lofephi  Mafcardi 

ContririDfquAa  TrtimoSfaH» cttarti  teflibus  pof- 
fit  probari, &qn6d'iter*ad«UsprolSatione  n<m  re- 
■ ; im  Mi-/v^rWA  in  (.vniucriitaTia 


1- 


lit  propari.otqiioii  — 7 

oiiiramur TcnfirDomi.in  prooenf.b.mS.vnmerfitari. 
PU.4  in  fiqiif  fepnitur  ibidcib'FVjn.nu.a,q'Joneti.ini 
fiitdemcnie  Arch.&To.And.crJlriico,  & hancop- 
rionem  la>tc  rlefendit  Dec.in  tnb.He  conftit-in  i.ka. 
pn.rp  cji.m  plurib.feq  vbi  allegat  dccif.pd  alils  s no- 
ta  nnbd  Rfftroario  mim  rcletii.itio.dc  prob.inannq. 
•vbi  «WHttb  cft  rene)catk>neVtTcruationam.  fcu  refer- 
7 -uaiionthi  ipfamtpoBctcftibtrt  probari, & huc  wmet 
deeif.  7Sb-  aliar  f8.  dic  quoil  collatio  alicui  faaa  de 
■feobatio.  in  antiq  vbi  anentur  «ollalionem  benc^ 
g ciit  polTt  tcftib.  probiri,cb  quod  eandem  auttontate 

hat^ntteftc5.fiaiffnftriUn<!ntflin,quodeIlidem,,p- 

batnr  pertcx.in  c.r.de  reft.lpol.dc  ibi  tenet  Bal.dic!s 
collarionembcncflciifaaam  per  reum  probari  tcfti- 
'bus  itaditidem  Dcc.in  conm.ibp.diuino  implorato 
rrzfidio.col.2nc  etia«»volii*Vkali.in  dem.  dudu, 
o f .nos  etiain.de  fcpult.ptt illQ  tcx.dicensf  valeregra- 

^ &*,:,»na<xn/-im.iL‘«»rinfrriDtfsnon  ntredaua>& 

c bcnef.in  ti.quxft* 


I y .15^^  tgiuiai*ww  awfv... I O 

tiam  Apoflolicam, licet  in  (ctiptfsnon  fitredaaa.SC 
rcquitiir  loan.de  Silu.in  trafl.  de  b 

% P.TT^.  . 

Cociliabishoc  paaohas  Mttcrfedinintietesopi- 

10  niones , vt  priot  pioccdat,&  habeat locuin  t^ftilo 

ciiriz,  at  poft  multas  altcrcationesmtcrDD-^rt 
Fcl.in  c.cx  diligenti. in  fi,dc  fimo.vt  ctia  tradit  Card. 
jn  rtocc.clem.in  vetriane,  in  fi.  ' _ 

Pollcriorvci6-opiniopotcft,pccdcrcdcmte.  Vel- 

fcefido  kKC  pofiiiirlis  tndere , vt  ptior  opinio  [Uoce- 

11  d.itingrati3.tqu*  fiidfiiinnio Pontifice  , pollctiot 

vero  habeat  locum  in  gtatia&collatione,quzht^»b 

jnfetioti  Ptincipc  quia  ipfa  fine  dubiA  potdl  tcuibus 

probari,  vtaiiftotcll  Ptanc.d.prooem.n.vcib.vniiict; 

lit.ui.circ.fi  Sc  ita  diftinguit  3c  «Ipondit  Bald.  ml.Ii 
oiia  per  calumniatn,col.a.nu.  S.vcr.  modoquzrit  hK 

1 2 Pet.C.dc  Epifc.de  clct.ac  ita  debet  intelligi  t d.  docU. 
vSo.inantiq.  dii  loquiturde  collatione  benefienad 
cuius  cotroborationcin  adducodccif.  J.  alus  f 97.li 
Epifcopiis.in  fi.verfdc  fccundodubiodeoff.vicat.m 
nou.diccs  in  delegatis  Papaivel  Principis tequuifen 

pttiram,fecus  in  aliisinfetioribus  > in  c|ulbus  habent 
locum  iuracommunia,qu6d  parem  vim  habeant re- 

I I ftcs.Sc  inftnimcnta.  Addecif  vet6  69.  f nota  qirod 
Rcfcruationum.in  antiq.  inqua  maior  videtttrdiifi- 
cultas,  quia  loquiiiirin  Ium.  Pont.  4c  tamen  ibi  vult, 
quod  gtatia.vt  eft  teferuatio  polfit  pet  teftcs  probari , 
Relpondcas  illam  dccifprocedcre.qua  udo  litetatcf-  - 
fenr  depcrditz.de  tion  tcpctirentut.vt  infrl  in  fccun  • 
da  limitatione  diccide  tenet  Bonif.Viial.inprcxEm. 
clem.P.niinc  igittir.col.i.iiiquiciis  .gratiam  polle  tc- 
(libusprobari  p viiosboitpopinionisA  famp, quoad 
confeflioncin  liiaamm.de  lupplicationisficndi,qn 
inbtciiiPapa  circtmotmus.de  iionaliasiqamncitn- 
piitatcnmrtlli.qiiatcintcmpotelitctasnon  expedie- 
rit,arg.c.fi  clcricus.de  przben.  in  6. 

14  Pnmointelligasconclufione.vtprocedattqtioad 
probationem  ipfius  gtatiz.nfi  autem  quoad  efredtd  , 
St  elfcniiam  eitifdcin.tunc  enim  non  rcquititut  feri- 
pnira.fedfolo  verbo  Rom.Potif.gtatia  pcrficirar,  vt 
lancitum  eft  in  cinquifitionis,:  5 q.a.dc  inclcm.  do- 
duin,!ivlt.ibi,vetbofcurctiptt>.dercpiil.arg.lcOtra- 
liimr.lf.depig.hoeidemttadidcre  Archid.Io  And.in 
proocm.6.  coi.  pen.  ad  idcmrcfpondit  Gemin.in  cof. 
jo6.rtiperd.dUbioatguendo,colum.}.poftnu.d.  ver. 
in  contrarium  piobatut4ltccn5.fcripturam  requiri  ad 
Ibicninitatcm  probatoriam  ex  ftilo  curiz.fed  tamen 
mio.td  Itibftamiamgtaiiz  fetiptritam  noncllciicce- 
(lariam  ; qutafiifticttloium  verbum  Papz,qulfok> 
verbo  poteft  priuilcgiuin  conccdcrc.vt  dcettttimeft 
in  d.clem.dudiim.dcicpultur.  idem  fiu}uitiir  Staphil. 
in  fuo  ttadl.de  literis  giatiz.titul.quib.mod.  exptr.  Ii- 
■ tetz  nu.p.Gt  fenfit  Rcbuft.in  coitcor.Rub.  de  mand. 
apcftin  vcib.luciaa.$,idbl.4barquodae(  latuit  feU 


•en  c.ln  rioftraiiil  <.tfwclfa>rvtCTan>vyi^i»y^-  r 

dcaliiin  Rub.d<f<wftit.nu«'‘4^- W 

dit  IaCconf.i4dBcari(Timas,<»ltim2i"®^^ 

quinto  facitvVol.i-qutbustdhicicsOorn^r^'^®''^®*? 

cel.fcg.de  noniudic.iux«fbHTitfuppiic.q.y?n\iy^yoC^ 

req.vbi  latifliniiincc  idprttfctijt  Mandof 
prooem.clBin.fqoontam.col.  i6.tKHdasal»m««ia> 

DD.Rot.S7.aUls8g2.tHJ-?.<k«to'l>«'-*»«'«‘?M^ 
icquitur  Caflad.dccif.4-n.2.dc  fcq.daeatttpWQatpto- 

priet.de  dccif.«.ms.jalerefli.lj»oliWA»*»HiiOjsSr 

tra0.dcpcnfq.J4.nu.r--"l"-'‘-'l."'.j,Mws\:«ri 

if  Wdrc6fiTOort»tui^AtninmPeMlW*ip*^ 
gratiam  n6lcnatisbollis,porcrii  ptoftiaHhtiMSt  ex- 
pedite bullas  in  forma  tarioni  conjajl*jrnit)ra«cJ.r 
g.ibique  tradidcrcGomef.  de  MmmoC’* 

16  Prztcrcadifpcnfatlotlicetnonwpwiwiii^-MVr 
lam,dumnfodo  per  PoimMas.ewwH*  ftrnttivlila, 
dc  fuflicit,g>dixeritfiat;Mmft4tMitt*tfca»«*gra- 
ria:vrdidturGenef.c.i.'6atlaxAc«ifttfiHhfcc«hMnr 
Rcbuf.incocord.d.Rub.de  mandat,  atMMdntletb. 
liicras.verf.item  difpcnfatio-vt  ctlamconfiitait^ip- 

•lib.a.tefponfcrt  t.de  Kjk  fnfScit.dc  ior.'  pairts^pcrijr: 

17  ra  fupraallegata.  Nartrvctbum  t fiaMd'il€rtTOrilicct 
poftit  dc  fitimo  colligi ! tamen  fttquemms^?«ctf  irat 
de  ptefcnti.vt  tcftatut  Fd.fequendJaldet.fireiqaif?|si  • 
'de  *le'a.in  c.ei  tacol-Jtdc  tcfcripdk  fequitoi*«buf- 
vbi  fupta.de  Afftia.dee.at  i'.nu.6.idcm  dixit  BaUn  1. 
vlt.nu.i.C.de  cotnmu.fer.manomiin4ci(il.  vlt.™i.A 
verfic.  de  ideo  ftiitquxftioC.  fentenatfti^boq  polT. 

.quem  fcquitur  Oec.in  c6f.i7$.incaiA#d«t»tis,coU 
g.poftnu.d.fobvcrCterriononobftat.  .rv' 

18  Quinctiamiftudbeneficiomtvabocoliaqiiibvel 

per  lignaturam  anteletudohetnlnillartijyiteftxom 
' mutari  cuin  alio.fi  credimus  Rebuf  loco  m]kii  citato 
vbt  auaotcm  laudat  liriol.in  dem.vna,col.s.  no.2^ 
vctl.quid  (raliqui5,de'iW.^m.etPlxib.m  addit,  ad 
loa.  Monach.in  c.licet  cpifcopos,ibidem,dequo  fuit 
interrogatus  in  canceilaria.de  przben  A dtgn.  lim  6. '. 
■quam  iententiam  videtutpolTc  probari  ex  d.  decifio. 
»iiijota.quddvbi,inantiq.vbib«iefidum  diriiM 
vacare  pet  mortem  illius,cui  veibo  folo  Mreollatu, 
criamfi  haberet  tannmS flgnamtanfc&.li  ille  coi  mic 
fafta  coi  latio  moriatiB-bxira  curiam  .dianir  ettOT 
benefiduwBXtta  curiam  vaeare,  Hcetantecollaiio- 
■nem  tlK  ftftam  io  emia  vallaircf  de  cuius  tamen  ve- 
ritate vide  Gomef.fuperteg.de  non  toll.ius  qnifit.q. 
iJtli.M.dtlcq.  a.  , 

19  Contrariam fcmBUamt  quod  immo  ad  eflcntiam 
gtarizrequiranir  fcrip«ra,adcbvtfifignataht  fola 

'foppIicaao,graiia  non  dicimr  prfeiU  :.f“l"“™*  ^ 
Bellam.iri  dectf  dop.Impcirans  beriefiaum.  Vbt  c6- 
«Wudit,qu6d  fialiquisimpeirn  beneficium  yacansp 
mortem  Titij  non  prodUcedonliier  ins  Ti  ni.nift  ^c 
fupplicationem  expeditam  ineiu$|^tfonam,coclu- 
dittaquam  ibi.gtatiam  non  probari,  etenim COTttn- 
■ *ete  poffet  fignatam  fuifle  fopplicationcm.de 
nAp^etit  luper  ea  expedire  in  Canccllatia  apoftt^ 
lica.ibi  itaqi  in  ea  pamana  fenteniia,  litetas  tcuuirt 
aderentiam  gratiz . Iftud  aiam  videtur  vel  e idOT 
Bellamer.io5ecif«44.fiP®P“pt°*''*’^'*'°''?“°"''" 

fupplicationisnon  probare, ad  eandem  opmioncm 
confirmandam  poteB  affari  fupra  relata  d«il.  20. 
aliis  asS.circa  fecundum  dubium, nu.  5.  vbi  dicitur, 

• . 7*  ■ u 1,...^..««  CnrArmicanre  con- 


quod  graiia  dicimr  quzdamres  Informis  ante  con- 
feflionem  litaatiim  de  concclT.  ptatb.  m no.  k idcm 
dicit  BclIara-indedCi  to.prxlumiturproiulio,col.4. 

& iftud  traditpioumciale  ecclefia.  fol.  Srimccns  « 

hoc  extat e tegulam  Cancelt  ari* ; 

conf.j26.quodai*iculi)Col.jAnu.8.rann.  vea-item 

qu^  grattCv  . 

20  VeiuntamenpriOfOpiniotl^ptns 
■*  acccditjdt^MWffluia.sonfwAiwP**** 
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ctuTarG  fcTiMmr,vta|^^^^^*fC.ifl’ad.deci.8  Hcrcftit- 
'fpoLnu.6.5c  Ibqquo  io ‘Oco  ctid  dicit  dccilionc5»Ua< 

Bella  609.  Ac  dA- non  lotacobrcniariribiqiicicipon* 
9deiad&iic&dcci.i''^liat458.dec6cct.picbC.mnou. 
io^ic/is  illi  procedere  ratione cxccuron;,  qu  1 datur 
ad gratiam/)ui  amelittcrascxpediras  potdiatc  non 
babetcQabeanin*  forma  eius  poceftjs  pendcat.nli 
cnimcaru,  Ac  quoad  potcftatccxccutons  requiritur 
fcnptura  fecundu  hunc  Icnrum  imcltigit  Ac  dcc  larat 
pr^dididccMil.in  Reperin  vcib.gratiaapoliolica 
nd  ccnfeiur  perfeda  Ac  cum  illadc Jaraiionetrannc 
Jrelin.inc.lcifciia  us.  coi  pen.nu.i  $.  vcrfi.cO  verum, 
dcrelcrip.  Firma  itaque,  Ac  Habilis  permaner  coclur. 
fioHrainec  voqua  vlla  vi  iabclaCbn  porcrir,  hoc  ell, 
ad  eflentia  gratn^ nd  r^uih  fcnprura.icd  tantum  ad 
probationAipliusgra(i(pcrca,qu2  con  deduximus. 

21  ConcluCmoHri  vciimprimartolocoliinitcs,  vt  jf  - 
cedat  quoad  probandulubnantiamgratiafiinqua.vt 
dicebamus  idcndcramurlcripturafccus  vcroqtioad 
circunHantiaSiAc  qualitatcsjprmsgrati2.qu9  polfuht 
iriiquc  pcrtcHcs  probari.  vtdecidurDom.  ind.dccif. 
a7.alias  i ) a.licet  Roma  na, dc  referi,  in  nou.  Feli.  Ac 
alii  rcccntiorcs  in  iub.de  cAfti.  poH  nu8.vcili.Ac  cd- 
cluf.cHquosfcquuiuscftGomcfaid  rcgul.canccll.io 
d.rcg  dcnon  iudicandoiuxta  formifupplic.q.i  ? at- 
que RcbutKmcAcordin  d.mb  dc  mandapodol.i 
vcrf.nill  ageretur  ad  piobida  fol.4A|  Acad  idAextac 
(cx.in  caudicis.  Ac  ibi  Abb.in  a.notab.nu. ver  (i.  icA 
not.de  rcHi.  in  integ.  idquoq  mihi  piobatglol.  inc. 
duobus  in  vcrb-fi  n6  apparcat.dcrclcilp.m  6.  Ac  in  c. 
ii  i fcde.rupcr  vcfo.nec  apparcat  dcprzbcd  cod.Iib. 
Gig-inrd^nfpcnno  rcl^nr.9.Du.s.Acrcfponr:4. 
nu.Stdcm  Oig.in  liia  epitoin.de  inimib.nu.  )6.idcm 
icnncHippol.Marni.in  rub.Cdeprobat.nutD.z6. 

Hinc  propicrea  eliciebant  Dom.Rot  in  cad.deci* 

27alias  ;w  dercfcnpcannou.foiiVeaIia$conc!usO» 
quod  (i  reperiatur  alicui  collatu  beneficium  .quod 
iuri  patronatus  Uicoru  lubiedA  erat , quibusfumm. 

Pont,  vt  ptatiudicarct  nocrateocdlilio  probata  hu- 
iufmodi  collatione  per  litteras, polfe  prcwaiidc  certa 
fcienria  fiimmi  Pont.pcrccRcsiillQ  probe  nouiQeha 
iulmodi  bencGcid  de  iure  patronatus  epe  1 valebitqi 
talis  gratia  .Ac  ira  foicconcIusG.Acfuerunrcxammart 
duo  Cardinales  fuper  certa  fcicnrta.idcm  concludit 
Bellam,  in  dccif  746.  licet  obfcnict  Curia  R omma. 

Id  amplius  eo, quod  dici  foletconfumo.granam  fei- 
liccinonpolTc  probariniH  per  foripmram.cirecon- 
tra  lus  commune,  nec  debere  extendi  ad  qualitates 
vel  circonHantias.  Cum  hacopinione  ebuemt  Mii. 
in  reper . in  verbo  probatio  gratiar  Papa  Iis.  hoc  idem 
fcquitur  Firman#in  Repcr.in  vcrb.claufu!^  referi  pco 
tum  verfclaufulaex  certa  fcientia.caadcm  probauic 
fontenriam  Fciin  fuo  rraCt-quandolircrx  a poHolic; 
qon  nocAtPr«l3.£ccl.col.6t.i.limiAcmc.  pra.tcrei. 
nu.p.vcrf  tcrtiolciasdc  tel(ib.cogend.in  candein  dc- 
i^dt*  mentem  Silua.in  trad.de  brnef.  1 1 .q.  ?.  oar  r. 
nu.s7.ver(.fallit  lUud  pnmo  cidcin  opuvioni  uirocrn 
voHallara  m vtranqj  partem  argumenta  acquicfcit 
idem  Fel.inc.cu  inter,col.a.poAnu4.vcr.  Ac  pulchre 
prxcacrcris  Roc.de  excep-  dicens  noncITe  rcccdcndu 
ab  opinione  Ror.Ac.afleciarum  per  l.idA  Vlp.  in  h.  If. 
de «xcuf.mtor.que etiam  placuit  Vital.de  Camba.in 
crad.claufuI.claur.25.incip.Claufulaccrix  Icicntia;. 
in  fiad  idem  rcfpondn  Rom.in  conllj  funt  ra 
fioocs.iui.8.vcrli.vcl  quando.idem  Curr.conn.66du- 
perpf^mifllsin  narratione  fadaxol.p.ficaflcmit  Do 
iTii.in  c.ftamiuAc  ibi  Philip?-  F^ccoI-4-in  fi.dcrc- 
fcripc.tdcm  Frana-epetih  »n  c.  1.5.  fi  poftquam.  col.i. 
vcrii.54dccon/Iinb.  Acibi.rcportatglo.ind.  c.ftam- 
tum.m  verb.  Jifcracu"’ » dcrcicrip.  in  6.  qui  d contra- 
ria ftctitfcntcmia.45c  in  cap.  Ac  fi  principalis  vctb.ob- 
icnMiicod.W4juas  elo.icquimr  lalo-in  l.iuItitia.col. 
vJtiii].poai]u./.KCiu-quaRC.^  viumo.  S.dciulh(- Ac 
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* iur.  Uiafqucglofas ' conimonnercIfeTeprobatasaf- 
fcnieratNicol.Socr.icdadmodu perplexe  in  trad. 
dcpocelt.l^at.a  late.  nu.  Tll.a  nobis  vero  fuit  Bnrb. 
in d dein.Ac  fi pnncipalis.iui.a i.de rcictip.poll Bald. 
ind.l.vIrim.Cfcntcn.rcfcind.  non  poO.  quo  in  loco 
tcHatucita  pridie  coniuiuifieinquaUho  defado.  Ac 
hancopinioncm  approbat  Prapolic.in  ca.naturalcs. 
col.^.fidcfcud.fucrurorro.intcrDom.  Ac  jgnat.dicAs 

* hanc cUc  'communem. Ac  veram fententiain idcpre 
C|h|ea  cofitmauit  Franc.in  c.lt  mom.coi.i.  verfi  quid 
autC  dc  clauUila  de  preben  Jib.  6.c6  iftis  qoali  Ic  coi- 
ligcnssAfit  ial.in  Ui  quis  iniquum. tn  princip.nu.^.fiv 
quod  qutfqueiur.ficqjdecidic  Afflic.in  d.  dccifis). 

* nu.8.bancquc*  communem  cflelcnicnuam  tradit 
MAdof.incdmcnt,ad  reg.  1 6.  dc  cocurrcn.fup.bcnef. 

•*  q.6.  nu.y.  eadem  quoque  * communiorem  efle Icn* 
tAciant  duuHora.MandofmaJdir.ad  d.coli.  Roni.. 
ji7.rub  nu.8.mlircra  Hciiamnagaturdcpr^iudicio 
tertii  , Ac  Ii  in  Ik)C  poltcrion  cafu  dilTcntiat  Alex,  in 
conf  1 i-aliasconiului.im.z.lib.7.  Ac  Linfran.  m cra- 
da.dcinialoquu.ocappcJiatio.nu.p.  Ac  Iccundum 
hanc  opiniouein  antea  fuiOetn  Roc.  iudicium  ait 
idem  Horar.Mandof  in  cod.ioco. 

11  Contrarium, t immo  certa  feientia,  ficut  motus 
proprius  non  poAit  tcll  ibus  proban,  fcii^jt  laiol.  quS 
icquaurAlcx.inl.quidaconlutcbar.coI.j.nu.io.ffdo 
te  mdi.adhzfcmcs  Bal.m  c.  i .m  pn  n.col.  i.nu.  j.vcrf. 
acadicdc  fa^o, per  quos  fiat  InucHii.lic  comuluir,Ac 
Oidra.inconf.3as.thcmaqihonis.nu.5.Ac  A.cmaccc 
dicbocin.cuf<9.yiib  cleganlCmo.  infi.nu.u.vol.i. 

* dicens iltudctialciuirc  >om..\nd.  Ac  'communiter 
Canonillin.c.nonulli.in  priu.dcrcfcrip  allegat  Imo. 
in  d.l,  quidam  coniUlcbat , quqfcntcntia  pUcmtctii 
lo.in.de  Aym  in  concotddt.  inter  LconA  X.Su nimii 
Poimf.icRcgFiacif.  Chrirtianillimum.at.de  clc^. 
regifq;  ad  pr^la.nomin.  m verb.  cx  terra  feientia  fol. 
inihi  1 '9*  a tergo  vbi  allegat  vulgatum  tcx.  incap.li 
Bioiupiopno.mfi.iun^a  ibiglo.inti.quaibi  appro- 

* haiu  comuiutcr  Doclor.maximc  Pct.de  Ancharan. 
Culi^de  Mont.LauJ.loan.  And.lo.CoIonicnf  Ac  ^ 
pluce^ij  coagerti  per  ipfuni  Aym.  vbi  fupra.quo  m 
loco  late  examinat  hanc  mareruin,cidcm  opiniotu 
fcfubicnplit  Matlil.  inrubr.  C.  de  probat.colum.7.d 
nu.|6.vcrUe.  teneas  camen  pcrpeniu  incnii.  Icqucdo 
gio.ind.cap.  rtaiutii.in  verb.lucra.sdcrcfcripMn6. 

. Prior  tamen  opmio  f vtduicrt"magls  commu- 
nis, vt  paret  cx  aucto,  uatibusliipra  alicgacis.glo.ve- 
ro  in  iLc  rtaiuiuacticitur,  Ac  improbatur  a Dominic. 
Ac  Phiiipp-Frauc.loto  lupra  cirato.Ac  Felin.in  d.c  cu 
inter,  port  nu.  4,  vc^li  Ac  pulchre,  idem  leniit  rcieftis 
illis  authonratibus  » qua:  contra  obtiarc  videbantur. 
Iit  IU  quoque  hanc  parrein  amplexans. 

Seciido  loco  iiinitdda  eil  Conclufio.vc  non  proce 

x4dar,tquando  mandatum  liue  gratia  fucrirainifla.nS 
tunc  potent  probari  per  tertes.  vt  li  agaturde  proba- 
do  tcncKC  gratixi  cuius  litcrx  cITcnt  perdirz,  probata 
namqucamiiiioncpotcritpcrtcrtcsprobati  tenor  li. 
icrani.pcrccu  oliin  i.dcpriuilcg.vc  tenet  Abb.inc* 
cxdtligcri.nor.  m vlt.  nu.  j . dc  limo,  per  tcx.ling.in  1. 
i .in  fin.  C.dc  tcllilv  teneri  tradit,  Ac  Felin.in  rubr.  de 
c6rti.col.vlt.poll.nu6.vcrfi.  tcniuscaliis  cft  hocidA 
Icquituc^Rcburt.in  concordd.rub.de  inSd.  aport.5.  t . 
fol.464.1u  ciiS  codudit  Goinc.ad  rcg.  canccl.reg.de 
n6  mdic.iuxra  form.  lupphc.  q.  1 3 . eidc  patrocinatuc 
tentAnv*  iHud,  ouod  notat  lnnoc.in  d.c.  cu  olim.col. 

25  i.dcpriuileg.vbiait,quodiicctpotclUsdcicgatltnc 
probanda  per  Icripturam  , tamcnvbi  Icripmracflct 
p«d»ta,pofcll  probari  pcc  tcrtcs,qucm  Icquinir  Rot. 
ai.aiia$4tp.cu'ca  termim  dubium,  colum.  $.dc  con-> 
ceff.  prxbcn. in  nou. idem  voluit  Mil. iiirepcrto.in 
vetb.  probatio  fubddcgationis.  idem  renet  Bella. 
dccifio.Au.  licet  capcllan.  Ac  hanc  panem  lequu 

46  (Ur,  AcdcfcnditGondilal.de  Villadicgo  contra 
io/epbsMa/cardifVOkl.  K glo. 
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^l.in  clcm-cum  olnn  de  priuilcg.in  foo  trad.dc  lega- 
to in  6q.i-par.  coi- i.nu.zz.dtcens  probata  amilTione 
Buliaefariscflepiobarctcnorcm  pcrtcftcs.  Cuiusrei 
raiio^,quia  nccdntas,<Si  difficultas  probationis  lit- 
terarum facit  licinim.qucxi  alias  non  efTet.iux-tex-in 
ca  p.quod  non  cft  licicum,de  reg.  iur.in  6. 

21  Requiritur  ta  men,  icftcs  deponentes  cognofeit 
virium  bullarum,&  deponant  fe  vidifle  n6  habentes 
dcfcftuin.ncc  vitiimijVt  habemus  ex  c.cum  olim  pri- 
mo.de  ptiuilcg.ncc  fatis  efler, fi  fimpIicitctdcponcE|t 
fc  vidiflc  bullasacd  deponere  debent  tenore  ipfarum 
buUarQ.dc  ipfi  ficdeponentcs  debent  efle  exercitati, 
& pcritiine  ^ffint  in  his  bullis, vel  inflrumeds  facile 
decipiiiux.not.  p Bart.  in  auth.fi  quis  in  aliquo,  C.dc 
cdcn.&inl.ncutiniquum.C.dcficLinfb.ita  cautuefl 
aDcc.conf8i.vifb.colum.vlt.nu.3.poft  vcrf.quano, 
& vlt.&  in  cof.z  I s .1  n cauf.col.  i .nuni.  i nec  latuit 

Ale.in  conf  i d9-vilb  rello  col.z.nu.p.verl'.  no  obllat 
quod  nonnulli  tcflcs.lib.2.&  in  cof.  1 17.  vifo  ac  pon- 
dera tacol.J.nu.r-vcrfnoobftat,  9 aliqui.lib.7-vt& 
docuitBat.in  l.i.col.  j-nu.27.fF.fi  ccrt.pet.cui  accedit 
Abb.in  c- Albcricus.nu.4.verf.in  fecundo  cafude  te» 
Ihb.  9 placuit  & Feli. in  c.ficut  nu.z.  & j -de  rciudic. 

, atque  Dec.incap.quoniam  contra.nu.237.cu  fcq.de 
probat.M  arlll  .quoq;  in  rub.C.de  proba.nu.54-v?rfic. 
tertio  limitat.ipfc  Do.  Felin.  ciuldem  fuit  fcntctic  Ti 
raq.de  vtroque  reirack.de  ictraik.conuetio.§.  t .glo.7. 
nu.55.  quibus  addas  Bclla.dccif.t95.vbi  iusauthoris. 
ac.Rebuf.inc6cord.d.rubr.dcmad.apolk.fol.4d4§-J- 
a8  In  contrariam  tt^men  in  hoc  defccndit  fenten- 
tiam  Bclenci.inttaiL  fuode  lublid.charit.quclk.no. 
nuin.9.diccns, Palatium  Apofioheum  obfemarc  c6- 
uarium : quia  non  admitteret  probationcspcrtcflcs, 
etiam  probata amiffione litterarum. 

Sequedo tamen  priotem  opinionem  illa  fublimi- 
?9  ta,  vt  talis  probatio  per  tcftcs  non  faris  eflet  ludici  ad 
cfFc^kum  regula; denon  ludicandoiuxta  forma  fup- 
plicationis,fed  litterarum  cxpcditamm:quia  non  po 
left  auditor  canonizare  certam  gratiam, qiiK  norepe- 
xitur  produdka  tn  rcgiArum , nili  in  cAmiffion^^Paps 
narretur  ille  calustfiucamilliod.gratix  cum  1^’ciaii 
dcrogationcd.rcg.de non  iudic.  mx. for.  &c.Tunc 
enim  fufficcrctifta  probatio  ner  rclkcs  , vt  dicit  Goi 
mcf.in.d.rcg.&  quxft.7.  attcltadoitatcncrc  Rotam. 

Praecipue  limita  Concluf.vt  locum  fibinonvcn- 
50  dicet  j in  foro  confcicntix.  Nam  in  coquis  potcli 
gratia  vri  licce  bullx  non  linrcxpediixiux.  ienten. 
Abb.in  clemcn.dudum.Jl  .per  illum  dcfcpul.infi.quS 
ficinrelligic  idem  Felin. in  mbr. dc coniti,  coi.  pcn. 
poA  nu.6.vcri.lecuiidusca(uselt,&:  inc.cx  diligenti, 
in  ii.nu.4.  verli.  limua  pnmo.de fimo. quos fcquicuc 
RebufF.1n-4rub.de  mandat.  Apolt.S.i.vcrlic.quarto 
in  fo10conlc1ent1x.foi.4da~ 

3 1 Qiiarto  limitabis, vt  n6proccdar,fquandodubita 
retur  dcintctioncfumm.Pontif.  tucenim  poterit  fie 
II  probatioalitcrqtiainin  litteris  continuatur,  & lic 
per  tcftes:ficdecrciiit  Bonif.  VllLPontif.  Max.  in  c. 
fufecptum.  ibi , nifidc  intentione  mandantis  aliud 
appareret  cxprclTe.  lecundum  Philippum  Francum 
ibid.n.4.quiad  hoc  pddcratillu  tcxt.de  referip.  lib.6. 
3%  Vemm  t aliter  fenfit  RcbulF.vbi  fupra.  verftertio 
limira.inquicns , illa  verba  exprefle appareret , polle 
inrclligi, quando  in  littcrishoc  cA,&  lic,quando lit- 
teris probatur, per  glo.inclcm.vlr.de  referip. 

3  3 Quintoliinita,  vt  vera  ficnofkra  Condulioj'in  gra 
tijsfum.Ponti.fecusingraria  cdccllaab  infcriocc.aa 
ilia  tcAibuspotcfl  probari , vtaudorcAlocupletilTi- 
mus  Bal.m  I.  fi  qua  per  calumnia,  col.i.  nu.5.  vcrfic. 
modo  qiit  hic  Pct.C.dc  epif.fic  clcric.de  qua  re  fupra 
ctiani  meminimus, quod  idem  fcnplit  RebutF.  in  c6- 
cord.d.rub.dc  mSdar.apoltol.  $.i.n.4d4.verlivltiino 
fallit,  vbi  id£  affirmat  procedere  inbencficijs  llmplt- 
cjbus,fcu  in  dignitaubus,  qux  no  probantur  nifi  p fa^ 


cras  ,pbatotias.l.,pbatori.is.C.dcdiucrfi.offic.Iib.rf.'' 
&l.vni.C.dem3d.pri.3c  Bald.in  rub.de  rcfcrip.coi.r. 
34  Sexto  vel  im  limites,  f vt  tantum  locu  habear, qu2 
do  gratia  efi  conccfTa  mom  proprio, ad  eius  namque* 
probatione  vtiq;  requiritur  feriptura : fccuscft  fi  mic 
cdccfla  ad  petitionem.  & inftantia  volentis  eam, tue 
enim  probari  poteft  per  tcftcs, vt  per  Alcx.cofil.  107. 
videretur  circa  fuperius  quxfitu.nu.;.  cum  fcq.lib.7. 
Septimo  poteris  limitare,  vtconclufio procedat» 

3 5 fquantu  ad  adiucationem:n5  enim  adiudicatur  bc- 

neficiujnililittcriscxpcditisrvtdicit  Vitaliin.inpro- 
cm.clcm.§.  nue  agitur  coi.  fcd  quatfi  ad  abfolution6 
iaciendS  proaliquopoftc(rore,cx  fola  fupplicationc 
potait  fieri  abfolutoria;  quia  percam  apparet deex- 
clufionciurisagcntis,  6c  ita  fuit  in  Rota  obtcntft  eu 
impofirioneperpemi  fiiStijrattcftatur  Caftad.deci.2. 
obtentu  tliirin  Palario.dcfentcn.&teiudic.vbi  illud 
infupcradditrcgu1.2  5.Cancci.  fupra  allegat. 9 fcili- 
cct  non  iudiccrar  extra  tenore  rupplicationis,n5  pro 
cedere  in  abfolutoria.&  vitra  eu  pro  hoc  cxtatdecif. 
Bclhm.d  1 2. Ackor admilTus  ad  probandQ.  qui  cAlcu 
Jddit , quod  licet  altas  Capdlania  Papx fnd  probetur, 
nifi  p littcras,vt  fupra  in  Coclu.  Capellania  honoris 
tradidimus.  Iftud  tamen  procedit  in  adc»:e  petente 
adiudicationc'  fccus  in  reo  pctetcabfolutioncm,  qa 
fufficitprobarccommunemrcputationcm,  & fam2, 
perquam  transfertur  onus  probandi  in  aduerfariu,dc 
illam  dccifionc  Bella,  fcquitur  Mil.  in  rcpcr.in  verb. 
probatio  Capellanatus.;&  huc  itidem  pcrtinct,qu6d 
Rcg.CanccU:29.qua  cautum  eft.qu6d  comilfiocau- 
37ixnon  polfufieri  ante  expeditionem  liuerarunon 
pcoccdat,quando  datur  abfolutoria  contra  adore.9 
obtinuit  cAmitti  caufam:vt  tenet, &oblcruat  Rot.vt 
refert  Caflad.dccii.  loz.ite  voluit  Rot.adrcg.canccU 
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ARGVMENTVM. 

Gratia  quo  pado  probetur  fuireptitia. 
s V M M A R I V M. 

I Gratiaprobatut  furreptitia  tx  to , quotus  illa  txprtjla  in 

prtiabus  nonfunh  qutfifuijfmttxprtjfa^  aut  Rrwctpt 
tonunta  m prteibus  non  conctJpffttfVtl  CaUtm  agrtulM 
tondonajjit. 

X Gratia  conuinciturfurrtptitia , cumfupr^afuntomnts 
tUa  qualitattSyquum  lurt  txprtjfp  ttpertuntur. 

Ratio  tjinum.i, 

4 Gratia Jurrtptitiadicitur , ttiamji  exprtjft  nonJintiU* 

quabtattSy  qtut  dtbenttxpriwtptrJimi^citaUm,  tgnoj 
rantiam , vel  dolum.  l 1 . 

5 Gratia furreptitta  dteitur,  ttiafi illud,  quod,  tacetur  refpi- 

cBitfa£1umalitnMm.Ratioefinu.6. 

7 Gratiafurrtptitiaprobatur  ettanififumm.^otxtifjd  con^ 

’ taliJuppTtJ/ione,  vtl  txpnjfioneji  tamen fa- 

ttUusconeeJJh. 

8 Gratia  probatur  Jurreptitia  fupprtjjit  bit  quaUtatibus , 

quf  txjiilo  cunp , vtleanttliartp,  vHtx  tonfuetudine 
princtpis  obferuantur. 

9 Confuetudutirjitlus pro  Uge /eruatur.  . 

10  Gratia  non  probatur furreptitia, quando  iUud,quod fup* 

prmitur  cuniits  eji  notum, 

II  T aciturnitas  torum  non  nocet,  qua  nota funt. 

1 1 ‘Bentjieif  impetratio  , & permutatio  valet  de  bene/ciare^ 
Jiruato  tacito  de  referuatione  , quando  rejeruatioerat 

generalis. 

1 1 ExpreJJio  eorum  non  eJi  necejfaria,  qua  funt  nota. 

14  Sententia  lata  contra  confuetudtnemgtntraltm , iS'  noto- 
rii mbilvaUhquQdprpfumitur  de  tababns  notitia . 

15  Non 
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» 5 Non  tJtfuitnJs  mfrio  turt  insiit. 

1 €GrtUspr<AAi  impttrjm  t4<fjt  Utn^,  quod 

^ S^tetuU^iim  nonprtfutnatur  . 

1 TGrttufrobiifurrtpUtU  tx  tddturuiUtt  alkuius  quali- 

^ ijuit^iamfimattriaffitfMbUcayi!X  notoria,tanhn  m 
fum,  '?ont.fof*ttadtriiinorantua\»tuiut  tndtuidu$, 
‘%'tl  fuaUtaUf. 

£tumfi motuMpno JUt^atia ptr  ordinaUontm,(y  n- 
guUi  /mm,Font.vtnm!^iZ. 

t^Perfona  quaUtastXxlhtmficfydthtt  exprimi  w prttibut , 
ttiAmfiTtfiruatioeJlet  notoria, 

30  In  gratia  mi  tSt  eatxprtmida,qua^Jbiure  lutinualida. 

3 1 Qmod  nudum  tjl  non  praftat  impedimentum^. 

•aj^Jcriptum  fecundum  non  fauemmtnttontm  de  frtmo 

.vaiet,quaMdoprimumefi  furrepttUum—^ . 

2)  B/tJcnptumnonvittatur^quuaixerrtpanfded^fup- 
Li  plicationem^uando fuppUeatio fust  nuUa^tF  inuaUUa. 

^4^df^^ttfnnonpoieidKi  furrtpmiurn,  quandoaduer- 
Janus  nullum  lus  oabtt,  O"  eur. 

3)  TranJdihoaduerJarffefnuda,deeain  refcriptononeji 

facienda  mentio. 

eOxquafintiquihuini exprefu  refenpta gra- 
tia fumptitu  redduntur,  remijisue. 

i\ 

f 4 51  Prob.iturtrurrcpti(ia  exeo^uoticsil* 

•Vj  l lacxprclfa  inptccibus  non  liint  »qux 

^AprcHa  forcnc,aucPrinccpscontcmain  precibus 
3»n  conctlTiA'cr,vci  lalccxgrc  iila  c6donaflct,  vi  cli* 
■ciitiuscx  c.dudum,ext>dec)cd.6c  c-liipcr  IitcriSiaiq> 
<CKt*poftulaOi><lercrcri-v(  Uri  tradit  UUn  ).i.  nu.  a. 
Oticoniraius  >velvri)<  pub.(iccriaminhacrc  quid 
iiencim  relatus  rcfpondic  Dcc.in  co/^54 1 .nu.i.  cuius 
led^tuc  (e  IhbknpHrGoz^in  conf.6.mi.d.  \i  hocidc 
-probatiit  Curr.iun.m conl'.77.ia  in  coni'  u.io  H. 
idem  feofit  Crau.cdl.a9d.col.4411  H.  laie  prorcquiiur 
rF.cbutf.in  tracf.de  (cTcri.icu  iircr.rcg.  1 15.5C  1 ad.iom. 
.3.iMib.  qcccdicMcnoch.de  arb.lib.a.caCaoi.ptocu» 
iedpcIpue.n.Z4.cQ  multis  t'cq.  dc  cai!  aoa.p  lot.d.li.a. 

2 9:  iaccUigc,vtea»tqu(venmtcxprimcndapr^cipui. 
^nc  omnes  illx qualitates  > qux  in  iiuc  expreflz  repe* 
riunmr.qux  A Tupprimancuri  gratia  conuinciturlur* 
rcptitiaj  ta  tradit  gi.in  clcm.  1 .in  vcr.vcl  alteri, de  prx 
bcn.ficquoq>decidir  Bella. in  decir697.condul.cx. 
Koiain.col.pcii.  dcin  hanc  itum  cAlcntcnaa  Dom. 
Ilot.in  dcol./z.alias46S.cxrra  Rot.nu.i.dcrcicn.in 
sou.vtctiam  diremit  CaUad.in  dcc.ia.nu.v  in  A.dc 
fdcr.idcmrcripru  Fci.latiliimcjnc.rupcr  literis, poA 
num.  2.  vcrriimitaprimadcincpoAulani,coi.4.rub 
nu.i.vcT.dcciara  ctiain.de  c.in  nollra, nu.19.inAn.de 
aela.quod  probauic,&  lo.de  Silua.trac.de  bcnet.par. 
3.q.ii.nu.6.dc  q.ia.nu.39.  Bthas^tialiraics  ver^  ex- 
inciTas  omnino  czprimcdas  cAc  Icribit  Mcnoch.  Io- 

p co(upracitato,nu.i7.1:trauocit,tquomam  exprd' 
Aonem  harum  qualitatum  pro  forma,  qux  ad  vngu€ 
.obicruanda  cAi  Icgesdediilc  vidciuur  Mcnoch.  vbi 
fupra»dJiunM7- 

Primo  amplia, vt  ca,quediximus,co  vfqi  vera  Anr, 

4 fvt  etiam  Ii  p<2  Ampliciraicm, ignorantiam, vel  dolu 
caiurrata  nonfuerintigratialurccptitia  cdrcatur,iia 
tcAatui  Fel.in  d.c.luper  Utcris.n.  i.vcrf limita  primo, 
ad  idem  rcfpondi  t Gon-iu  conf  10^.  in  A.cui  accedit 
Soc.fco.inconf174.port  prin.3t  in  conf  27 coi.  vlt. 
portnu.i2.libr.  a,.idemconArmauitRuin.  inconf.j. 
xui.  i6.1ib.i.ncc  id  latuit  Oau.cof  68.nu.i  1 . ciufdcm 
foi1fentcmixSoc.iun.1nconf77.nu.Xj.l1bM.  quod 
etiam  placuit  Rcbuff.m  liia  prax.bencf.fol.  inihi  82. 
nu.5.6.7.c.difl'cr4ti*iniarclaiptagratix,  & iurtitix. 
idem  voluit X>cc.in  ceonftitutus,not.2.vcrffccuiido 
ampiiaturicxrr.  dcrefaip. 

Subanrplia  id  adeo  locum  habere,  vt  2t  procedat, 

5 «iamfitillud,quod  tacetur  rcfpiciat  fadu  alicnu , te- 
rte Rcbudhbi  iup.nu.i.pamomscxd.c.  conftitutus. 

6 Btiauoclir/quidnoiiinipicinuculpa,  nccignot^ua 


impetrantis  quam  culpam  hon  habet  ignorant,!. 
marcAcijs,ft.dc  ad.&  obl.fcd  proporiium,  atqtvolu- 
tasc6ccdcnt)s.c.adaurc5,dcrdcr.c.dudu,2.dc  ekcl. 

7 Secundo  amplia  tgratiam  piobari  lurreptiuam, 
ctijmiitIiin.Pont.id  coccinjrct  line  lali  kipprdlmnci 
vel  cxprclTioiiedi  tamen  facilmsconcciAr , vtaucfoc 
crt  Am.Mar.Papaz.inaddii.  ad  dccif.  Dom.de  Rot.^ 
dccif2.alias2$.ilmandeiuralicui,nu.s.dcrticnp.ua 
nouau^oritatc  Inn. permotus  md.c.ruper  literis,  de 
rclcript.ad  idcm  adduco  BelJaaidii  dcc.  1 .de  refuipe. ' « 
Fcl.in  d.cfupcr  lircris,dm.2.qucm  fcquiiur  Mcnoch; 
d.caru.20i.mim.x7. 

8 T cnib  ampliatnon  folu  cas,qiias  tradidimus  qua* 

litatcscd'ccxprimcndas,quo  vitiu  liurepnoms  euitc* 
tur,fcdcriam  cx  qualitates  llim  exprimenda;, quxdo 
iurc  expreflx  non  luntdcd  cx  rtilo  juric,vel  Occlla*- 
riXiVcl  excolucrudinc  Principtsobfcruanc.hiscniin 
luppreflis gratia  probaretur  furrcptttia.Lap.alIcg.89. 
fa^uin  liipcr  quo, poli  mi.  6.  verf  itcmell  tcicnduin. 
quem  Tcquirur Soc.m  conf  i64.vii'a,num.  ) .&  in 

coafi69.circapnmu,portpriji.&  polliiu.io.vcr.po* 
rtremo  rclpondco.A:  m conf  iTO.conlidcranS,  coi.  j. 
port  nu.j.vctl.potdlprobabiiucr,vol.2.&ind.coiif 
27}. in  prxIciui,potl  nu.i  a.co.vol.a.  acq,Fel  v.ind.c» 
fuperhicdsiportnum.s.m  i.rcg.vbi etiam  Dcc.  poik 
nu.9.vcrfqiic.iurcm  lint  lila.idcm  Fcl.in  c.iii  nortr.ii 
nu.19.in20.cotrolar.co.111  de  refcr.Barb.  in  coul.^fu 
fchplic  prxclaie>col.2.nu.  17.  vol.a.  late  Dcc.  m c.  ad 
aurcs,nu.5*dcrclcrip.atq,  Atfli.indccil.i  li^.ptinccp» 
Bclignani,nu.4-vcrl.  & qifandodicatur.  5c  Capic.  do* 
cif  j2.incaufa]in  H.cuudcin  Cap.icqumird  loco  vbi 
liipranuin  28. 

9 Cuiusampliaiionisratiorccunducoscrt.fqacon* 
fuctudo,&  rtilusprol.lcruatur.l.mimmc.if.  dc  Icgib. 

Piimo  Joco  limitabis  concluAoncm  pioccderc, 
lotquodkiiiccitunc  grana  non  probetur  lurrcptiria, 
quai)doiliud,quod  luppmnituncU  cudis  notum  ,Sc 
publicum, tunc  cnim  lant^uam  nuta  , & publica  prx- 
iumuniurnoiiigtioraria  lumm.Pont.  vtluntca,qux 
continentur  m rcg.canccl.vt  decidVint  Dom.  Rot.  m 
dcciiCjz.alias  ^bS-cxua  Rot.de  rclcrip.in  nou.vt  Iciw 
iit  A Bcllam.indcci.Opscxira  Rotam,  vbi  eade  fcie 
clldccilio  dc  vcibo  ad  verbum. idctn  comprobauit 
Fcl.jad.c.innollra,in  «.eonoIaMi.15.dcrcrenpt.vbi 
inradnhanc  rcgulif  non  noccrclciliccttacitunmatfi 
coriFqux  funt  nora,3c  qux  prxiumuniur  leiri  i Pont. 
Max.nd  vtdicit  Fcd.de  len.  m icad.  dc  pcrmii.  benef. 
12  q.4.impctratiob«ncliai4dc  permutatio  v^lctdcUc* 
neiieiorcldruato  tacito  dc  reiciuaiionc , quando  re* 
lcruatiocratgcncralis.de  notoria,  & idcm  lequitur 
Fcl.d.c.lupcrlitci)s.coluiii.6.portnu  8.vcrl.  t. rcg.de 
1 ) refcnpt.Diecnst  non  «llc  iKeeQariam  cxprcrtioncin 
cotum.quxluur  iiorona  m cmia  lumm.Pontif.qiiod 
probat  per  eandem  dccif468.&  pa  Fcd.  defen.  loco 
lupra  ciuro.&  Bald.  in  1. 2.  m A.Cqox  Iit  longa  con* 
fuciudo-idcm  tradidit  Fd. mc.i  col.2.nu.4.  verfom* 
i4pliaiatio,dctciudic.vbidicit  Icmcntiamtlatacon* 
iracoiiluctuditicmgciicralcin,dcnocoriani,niiiilva- 
IcrcAquodprxliiiiKuurdcaa  haberi  notitia  : vnJe 
tradidere  Dom.Rot.md.dccif  +68.noncllc  facien- 
dam mentionem  dc  rclctua tiombus  generalibus , dc 
valdcnotis,  vbtidcin  icniicntcm  rcfcninrBclIam. 
dccif  9*f^mmirtiogratiola.cidcin  Icntcntix  Uuet 
Bdlamcr.indccif  488.  A impetrans  aliquod  bcncA* 

1 > ciuin,vbi  vulttdc  qtuliiatibos,qux  dc  iurc  infum.no 
crt'efacu:ndanimcQiionein:vrnotatFclyn.in  d.cap. 
in  nortra,in  4.corroi.nuni.  i4.de  rclcripris.  vt  & con* 
rtituctc  Dom.  Roundecif  75. alias  610.  Dominus 
VrbanuSidcrclcript.  inaniiqu.de item Fdyn.  in cap. 
cum  ohm, columna  terna, port  niimcr.  $ .vcrUcul.  ad 
illud  dc  ciicunucQiione  , dcrciudic.dicens , dere- 
fcruationc  generali , denotoria  noncrtcfacicudatn 
inennonem  A Idjuituiidcm  Fclyn.in  cap.  veniensj 
d^tpln  JUiy<ardi,tid,i.  K 2 col.z. 
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cdl.2.deprcicr.  &cumi{VaIi‘fniririoncrrannrcriam 
Tirman.inrepcR.mveib.Re(criptuimpugnamr>col. 
vit.vbi  inquit  refcriprum  non  probari  rurrcpnrium 
toominb.quodrum.  Pot.  poiuirfcircca  iurisdi/po* 
iitioncivd  cz  Reg.Canccl.idem  traditum  eft  in  pro« 
ttincialieccleftarum.fol.n.aneris  fatis  cHc  tacitam, 
autinclufam,  vel  notoriam  narrationem. ad  tollen- 
dam furrepiionS:  idq^fcquimr  Milin  repcn.io  vab. 
Gratia  impetrata. 

j6  £xhocdcclaraturConcIunonoftra,tqubd  Him* 
petras iubricaet  illudtquod  cflet  fpeciale»  vt  rclcrua  • 
tionem  rpccialcm,&  incogniti  Pontifici, quod  dcil* 
Ja  reneret  faceremcntioncm  , aliis  gratia  diceretur 
(urreptma-vr  deciliim  ell  i Bcllamindccif  dpg.con* 
cluHo  extra  Rotamidem  tenet  Fcl.in  c.c6  olim,col. 
3.nu.5.  deiudic.  inquiens » quod  vbi  rdcruatiocAfC' 
crera>non  prafuinaturfumm.  Pontif.de  illahabuifle 
memoriam, ideo  dc  illa  cife  faciendam  mentionem, 
alioqui  gtjcia  ea  luppcelTa  probaretur  funepritia : Sc 
ita  diAinguit  Domin  cap.f^AulaAi , de  referipe.  poA 
Ijip  in  c.  a.de  pnrbcn.in  6.diccns,  A refcniario  erat 
generalis  refpcdu  omnium  beneficiorum  vacantiu 
in  prouincia  vcl  in  curia, v.ilerc collationem,  3cgra* 
rum,non  fadia  mentione  de  refctuationci  nec  dc  ex- 
ceptione,& ita  procedat praxli(!ia  liiniratia*  H autem 
non  erat  notoria. tunc  fccus,5c  ita  feniit  Fcl.in  d c.  m 
noAra,in  5 .corrol.poA  nu.  i verf  incidenter  not.de 
rcfcrip.ita  declaratidc  (equit  Io.Silu.in  trac.de  benef. 
q.ii.in  3.par.nu.95.  veri- 1 8.  qualitas.huc  quoq:  refe- 
r^dum  cjA.o»  obfauauit  Fcn.in  c.n5niiili,col.i}.poA 
nu.  1 S.vcrfTmodo  contra  omnes  lAas  falicntias.de  rc- 
fcripc.cradensjValcrc  referiptum  finc  claufula  no  ob* 
Aanteiniure  notono,dc  generali, fccus in  lingulari. 

Primo  rubJimita  przdidiam  limirarioncm.vt  non 

J7  procedat, tquando  materia  eAcc  publica,dc  notoru, 
tamen  in  fum.  Ponu  pofler  cadcrcignor2iia  alicuius 
indiuidui,  vel  qualitatis,  nam  tunc  ex  taciturnitate 
huiulmodi  qualitatis  probarcrurgratia  iurrcptiiia, 
criamli  publice  inatena  cAd  publica , dc  notoria;  ita 
in  terminis  Fcl.in  d.c.rupcr  ljicns,col.d  in  J.  rcg.  poA 
nu. 8.  vetf  limita  li2c  regulam, dc  rclcript.  vbi  allegat 
Bcilam.decif.p  CommiAiograiioiaiqui Felinum  (ic 
declaratidiccs»qu^  I icet  in  libro thelaurarij  apoAo* 
]ici,qut  eA  publicus,Anr  taxa;  bencAciotum , propter 
qua&quispotcAlciredcvalorCit.^.mennoo  valet  re- 
fcnprum  pro  rcmilPonc  habenda  ad  partes  fu  ^ ve- 
rihcaiione  valortsnun  fada  mcnrioncdedidolibto 
thcCaurarv.quia  liccclihcrlitquidpublicum,dc  noto 
rium,rri  ^xsicA  cire,quod  Propter  perditionem  quin- 
ternorum, Vei  folioium  Jibii , taxa  lAius  bcncAcii  n6 
At  ibi  fcnpta.tt  hoc  fumm. Pont. potuit  vcriAmilircr 
ignorarc:ailcgat  Amile , quia  licet  At  notonC  Archi' 
duconum  ecclcA^caihcdralis  habere  dignitatem, c. 
i.c.ad  hzcA  c.cum  latis,dcoAic.archidi(amen  qu.1> 
doq;  perconfuctudincm  Ponr.Max.ignotam  ab  hu- 
iuiinoduurcreceditur,ideodignitascA  exprimenda 
c.cum  in  illis,dc  pneb.in  clem.  i.eocLdt.Et  hoc  eti.i  A 

;8  motu  propriofAat  gratia  pordi  nationem,  & rcv.ulas 

luin.pont.5t  iAud  vltraFel.fcnfit  Bellam.  dccifU4S. 
Aimpcrr4nsaliquodbencAcium,in  An.qu6d  fdlicet 
per  ignoiantiam  alicuius  qualiiaiis, qui  potuit  Pont. 
Ignorare, tcddaturgratiaiurrcptma. 

J9  Secundo potcrisfublimitarcjtcrenim quamuisre* 
Icniatio.cxeinpl » gratia  c Act  notoria , det  umen  ex- 
primi pcifonjtqualius,vcl  bcncAcii.adco  vtconAct 
Ponti  Accni  cx  huiuimodi  narratione  habere  notiril 
rcfcruationu  iclcruanooisma  alioqui  non  ce^nofee- 
tcturrcicruaiio  notoria , qn  non  exprimitur  qualitas 
bcncAcil,vel  pcrbnxugx.icnr.Cald.tit.dcrcfct.conr. 
7.dc  ita  dixit  fel  in  d.c.in  iioAra,corrol.).num.  j ^.dc 
icfcr.declarando  d.dcciCRot.4d8.in  nou.alias  j mic. 
de  rcfctipi.  ouodetum  d.dccif.  45S.dicit.  col.i.  dum 
tnquiciquod  ex  nanuuoocjdcibiina  peomAoaA  con: 


AabacPrindpi  fore  notam  illam  qualitatem- 
Secundo  loco  prarcipuc  limitandaeAipfaconclU' ' 
aoAo,vrh}qn  At  ncccAccxpnmercmgratiaea,  quf  ip* 
fo  iurc  funSintialida,  vduri  n6  cA  ncccAe  exprimete* 
gratia  aducrlarii.  qu^  cA  inuilidarita  dirimunt  Dom. 
Ror.in  dccii.x;. alias ; i o.  A reus,5c  poO'cObr,de  refer. 

2 1 in  noa-quiai  quod  nullu  cA  non  pratitat  impedimC- 
lum.c.non  pi^Aatidcreg.iur.inn.conueniuntcA  lAis 
Sc  Dom.Rot.ia  dcof.69.aliis  i79.noca  quod  de  gra- 
tia aducrlarii  dc  rclctiptisdn  antiq.diccnces  de  gratia 
adualani  qux  ell  nulla, mc non  teneri  fbcoc  merio- 
nem, allegant  gl.inc.cx  tcnore,in  A.  i.gt.dcrcTcripe. 
qux  vul  t dc  grana  aducrlarii,  qux  eA  nulla , mc  non 
cogiiaccre  aliquam  mentionem  ,iAud  tt  Armat  Bi- 
Agn.tit.dcrelcrip.dcci  i.uicip.Titiusc6traSciA : vbi 

22  concludit, valeret  lih  relcriptum  non  Sciens  mirio- 
nem dcprimo,quandoprimu  cA  furrepciriuinidc  nui 
liim.hoc  etiam  comprobauir  Bellam. in  dectf.  i9oii  ? 
pars  qux  petitionem , quo  inloco  decidit  non  vitiari 

21  rcfcnptum.tfiquisdixeiir  parte  dediAcrupplicatio- 
ncm,quando  lupplicatio  fuit  nulla, 5c  inualida,  vt  la- 
te Armat  Fcl.in  c.cx  tcnorc,coium.).ver.  dereferipto 
nullo,nu.2.dcrdcriptis.  vbi  plurcsaurhorirarcsaile- 
eai.hoc  iride  co^^obo^a^qaodi  Dom.Rot.deciAiin 
fuit  in  decif  5 1 .al  ids  s f o.a  grauaminc,nu.4.  vcrf.fe^  1 
quid  tali, de  a ^I.in  anttq.ad  idem  refero  Cald.  inq. 
Ji. iit.de  rcIcrip.hisAimlceAtQidccidum  Dom.Rot. 
indec.58.alia54ta.Aappcllaiur  raanifcAe  friuole«dc 
appel.iu  nqu.nec  alio.  quAm  huc  fpe^at  deciAo  Bel- 
lam. 554.  A facta  cicftione.a  noAra  etiam  Actit  fou 
Gcm.m  coiif  1 lo.quia  in  fatlo  prxfupponimr.coLa. 
24  (iib  nu4.cum  feq.diccns  relcriptum  f non  poAc  did 
lutTcptitium,qnaducrranusnullum  iushabct.c  A ir- 
reptio dicatur  cx  taciturnitate  eius , ad  cuius  oppref- 
Aoiicm  im  petras  cencbarur,clupcr  Utcrisde  tefeript. 
&iAudnqneA,vbi  rcicnptum  cAnullu[D,5cidciti 
Gem.cooiil.i4t.carustaliseA.colum.z.nuq;).2.  idetn 
v*oluji  Com.  in  conf.  jo.  quidam  A.  presbyter,  colu. 
2^  vlt.diccns,tltteri5inualidis,  vei  qux  doli  exceptione  . 
ciidi  poliunt  non  cA'e  faciendam  mitioncm,5c  idctn 
de  impctraiionc  obrcptitia.  cc  hoc  etiam  tradidit 
Soc.mconAl.i69. circa  pninumconfultaiionisarti- 
culutti.col.a.poAnu.2.vctr.priinarariocA,  vol.2.di* 
ccns.quod  A tranladio  aducriarij  clt  oulla,non  rene- 
ri faccre  motionem. vbi  alleg.  gl.  in  c.cum  noAns,  de 
prxbcn.idem  Soc.in  cdf  1 io.circa  primuui  quod  e A 
idem  cu  m d.conf.  1 69.col.2.nu.^  V0I.4.I1C  placuit 
Mii.in  Repcrt.invcr.gratia  obtenta  perreum  poilef- 
* lbrcm.6.  ilrud*coi)munt(croinnesrcmmt  quod  \ bi 
grana  cA  iplo  lurc  nulla  non  At  facienda  mentio-  ce- 
Ac  Dcc.poA  Fcl.in  d.c.ex  tenore, illc  nu.i8.hic  coi./. 
nu.a.veil.dcrelcripto  nuUo,dercfcrtpt.idem  Dcc.  in 
coblarx,not. vlt.num.  1 1 .dc  appcl.fic  hoc  tenet  idcin 
Fcly  n.in  cap.in  noltra,colum.4.nu.  6.  verf.  dc  pri  mis 
inualidis  litcns , dc  referipr.  dicens , in  hoc  * omoes 
conucnirc. 

Ex  his  ita  generarim  prxmiAis , qux  fcilicct  expri- 
menda Aoe  , vr  gratia  non  reddatur  ruiTcpticia,qux-  . 
que  fubticeri  poUint , quanmluriiua  huc  inferri  poT- 
iem  » hoc  cA,  qux  fcilicct  Ane  illx  qualitates . qui- 
bus non  cilprc A)s  refciipca  grat ix  furteptitia  ceddua- 
tur.  Vetuin  ne  in  hi$  tradendis  in  prxfenria  ciabo* 
larcm  ,dux  poclAimum  caufx  me  impellere  potue- 
runt . Altera  fuir,qu6d  cx  vix,  ac  nc  vix  quidem , ad 
noAram  probationum  matcriam(cxcra  cutuscancel- 
los  nobis  egredi  non  iicet)pertincrc  videbam . Alia , 
2^qu6dac]anU'iac.Mcnow.tilla$cnuclcatefui(redi 
foiAas  compcri,Iib.  2.  de  arb.iudic.cau.centur.  ?.caC 
2oi.pcr  cot.Hasitacjuc  qui  cognofccrc  volucm,cuQ- 
dem  Mcnoch.  ibidem  adire  poterit,  vbt  ad  1'arunutd 
hxcomniadifcuAarcperia.  Nosuucrcamlbumun 
noAmm  aggrediemur. 
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COVCLf^SlO  DCCCXLVll . 

. AROVMENTVM- 
Exqoibus  rebus  hibiliwsperfonz , Sc  quot 
£(ftibus  teftis  bibiUtas  probetur . 
s r M M <A  R I V M. 
i HMkui  pnfau  tx  muUii  fuhiui  ^rjii , & flunbui 

caitrtrmXip’vt‘V‘f'-  , i 

pr^Atud  ffifVPt  u iiutVt  (itrtc  ut 

vttumt^ertt» 

r,  I , n 

J^jh/ff—  pirJkuu  pru/ufuttMr  udarum  provutodctu. 

HMUs 

lUrinbMila.  * . . 

« Tt/UiumrragMt4i,^htdU,  vtl /u^iitilia  alicawi , 

1 1 £«*««■  .^p^rRi^ii^l-wr probam  Mi ^ bt- 
. . t»Vy  W*»»».'"  tSucoafnuuuo  Jd  id , »o/i 

Abilitatcm  petfon*tnnllaaIia  e*  tc  faci- 
' -luinspo&probjii ducxiin .quam cx niul- 
mpiibliccgeftis,  ii  curo  plunb.  Ktfonis : 
Ile  mihi  probaicontext.ini.  i.CaidMa- 
ced*040  iD  loc<M)u^ni  iroper.  Aeims  PertinaXifi  quis 
filiocaro.diccniilelui  luriscffc  pccuroaro  muiuanc- 
iit»an  non  obftantc  bcoaiulc.Maecd.cxccptionc , c5 
repeicre  poffii-deullS  pofli  repetere  Oarurofi  is  proba 
re  poflitdc  ei  iirftardiions;  ctcdidiflc,  Iciliccr  quja  fic 
agebat, fic  contra  bebat, lic  muneribus  fungebat, &C. 
acll  patcrfaroii*  iuiflct ; ip  quam  fententiain  , dc  ab 
Vlpiano.lG  refpoulumeftin  I.J.  IF-cod.ad  Maced. 

fiC  uadidit  A ngdu>, Itero  liatol.  lo.  in  ptm.  lnllit.de 

eieept.  quem  teqiutur  Vant.  de  nui.  ptoe.  tu.  quibus 
mod.|i;n.nulalefcn.pu.  i9-  , . n 

Hincptoptctci  optime  deciluin  fiiit  a Dom.Rot. 
4ectll4.alias74.not.quod  vbi  c6ita,dc  ptob.in  antiq. 
quod  vbi  contra  aliquem  excipitur,  quod  116  cft  pto- 
a ■iotus,(itillc  contra  qui  excipitur , diu  dclcraietit  m 
benebeiotanquam  piomootsiptatlumatutquod  fue- 
rit promotus  ,nUi  pet  excipieutcra  cottaiiuin  ptobe- 
tnr.fcquuu  Inn.inc.ruperhi$,nu.io.in  fi.de accul. 

Huic  limileefl,quod  abeifdem  fuit  ftaniiu  mdcc. 
JS.aii4sa64.notaqu6dtalisopinioncR.ot.nu.  1.  de 
caii.poC&  propr.inantiq.quoin  locoa  cudis  domi- 
flism  eam  defccliim  cfi  materiam, quod  vbi  clericus 

3 fiiitin  pofleflionc  clericatus , & longo  tempore  vixit 

vtcleticus,fuflictatptobatcpoUellioncm  clericatus, 

ab(quc  ecMuod  probeuit  titulus  per  Utcia5,vcl  teftes» 
peteiuidcm  Inno.audotitatem  in  d.cfupct  his.  eod. 
nu.iainfi.dcaccull  _ 

4 Concluf.noRrxea  ratio  e(l ; quia  habilitastno  nc- 
gara  pt*lumitur,vt  decidit  Belbm.m  dcc.i  s4-habili 
tatesTdequa  tefulius  dillexit  idem  m dccif.  76.  no  cx- 

j rrelK,iuroq.probatoadutpta;fumiturhabilitasp. 
fi)naadipfumadlumfaacdu.tcftclniol.m  cinpnr- 
fentia,ou.iadeprob.idem  voluit  Mil.in  fuo  Repert. 
in  vetb.proba6o,ver.ptobarenon  afltmgitur.i>ic  ctia 
rcfpontJtBalan  ccjn£3i4-pr*mittendum  cftfubnu. 

i mvet  jtcio  nc  rnotvol.a.pcr  Lncc  codicillos , C de 


cod.de  l.abea  pattc,ffale  ptob-sbienam  idcUald 

inl.cum  minorcmron.i.C..co.titalcprob4[icctia  yo.  j- 
luit  lafin  l.huiufmodnS  lcgatfl.ftldclcs.  i.acacce-  , 
dit  Alc.conf.to.nu.id.lib. a.  dc  aOcmit  Rim.  inconl. 

6 4Sd.nu.«.vol.5.Hincfolaelici,vthabili$tadgcnet3- . 
dum  quilibet  praliimatur,  nifi  ptobcnirinhabilistyt 
ait  Alc.de  pta.fump.re».  1 .pixlump.4  unu.  i. 

7 Vnde  etiam  fit.vt  ilTe.t  qiii  cft  111  quali  poneflione 
iunldidionis  lanquam  ordinatius  pnfumaturotdi- 
narius,nili  contrarium  probetur,  vrdixit  idem  B.tld. 
ind.l.abca  paitc,citca  fijf.de  prob.EtquoticIcunque 
aflus  habet  debitam  formam,  ibi  ptafumitur  habili-  . 
tas  in  pcTfotia,ira  lenfit  ipfcmet  Bald.in  dX  cum  mi- 
norcm,nu.i.C.eod.dcprob. 

S Si  quis  s'er6  voluerit  ptobare  t habilitatem  tcltis , 

■ fatisemfiptobctpciduostcflesivtaudoteft  Gcm. 

in  trad.de  teftib.num.nu.i6. 

9 Quod  fi  Icuc  aucast  quo  pado  hi  teftcs  interroga- 
ti de  habilitate , vel  fufliciemia  alicuius , debeant rc- 
fpondcicjc  docebit  Butt.in  c.  i.nu.  io.de  fctu.in  ord. 
I«.lib.i.par.  t. 

10  Contra  veto  volens  ptobatc.f  teftcm  tempore  I11.T 
depofitionis  efle  inhabilem, quid  debeat  probare , ti- 
bi fuggctft  Spec.in  tit.de  tcftc,f. nunc  videndum,  nu. 

1 4.vctUn  4.d£  S fxpe.iui  4 Cod.  lir. 

Huic  ciiammaicnz  illud  addidi ifc  non  pigcbir,vt 

1 1 probatustin  vno ordine  ccnfcaiurprobams  habilis 
adbencficiumconicqucndum  inaduconlequuimo 
ad  id, non  autem  111  adii  lepatJto,mi.fcnt.  Biur.iq  c. 

. 3cccpimus,num.7.dca’ra.&qual. 

COW  c L VS  ! o TiCQCXLVIll. 

ARGVMENTVM. 

Dc multiplicivocis  habitus aputinofttosC- 
gnificatione.A'  quarationc  quoqtt«pr*. 
fumatur, 4t  probetur. 

% V M M A R 1 l'  M. 

1 HjbitMi  apudJuRorti  vArti  Ji^nifa4tlomu 

2 Habnui  tjjitiijVt  qua  uliiprAjuButar , qutiii  tjl  ipfi  bi- 

bitui. 

J llAbltu<,i!tA«furAhm^»l’”iport  publici  purtJUtAltm 
probat  tj/i inierjui^  qu.tltmtxtcnmi  rcprtjrntjt. 

4 Ctcr*cumvirbtrjni^qutmquitcrrdttljtcum,quuiucrdj1 

iu  buittu  Imalipton  lnulur.,nifipiiiuUim  tumctcncA 

Jimtfftt. 

5 CulpA  m p<rmi  ptdpondtrnt. 

6 CUricaUm  bubii  u tonjurjmporUnitm^ quii  verbi  • 

raueritqCuM  ille  non  effet  clerieut  t is  nou  tenetur. 

7 ‘Dominum  infuUani,quem  nefeit fitum  tffi  dominum^  nS 

amittit  feudum , wjieftti^oranua  erjjfe,i}'  fupina. 

8 'Paria  fiusl  feirty  vtCfurtdebtu. 

9 Conctianr  cum  vxore  domini  fui  a,fcitniiamvxQum, 

non  perdit  feudum. 

10  Cogrtofii  momaU>n  mfeiem  tamnurnialem,  nonpunitur 

tanquamdeJlupromomaUs. 

1 1 Hbbitum  virtutis  qutjiki  eomparaJU.eujn  tjptanua  ii/i- 

probus  probatur  per  tempui  trtum  annorum. 
\i.Habitustn  moribus pertriinnq  tempus  non  probatur, 
quandomagnus  habituivtiiofutpracejlit. 
l j Habitus per  tnjirumetumprsuatsoms probatur  > euiut  ni 
trgononnuua  ajeruntur  exempla, 

I TJTnj  K 1 f 1 1 ^ au^iorib.  ac* 

cipi:etcnim  aliquido  lumnur^ 
cultu  corporis.vcftiuuiqiornaru,vndchabiru»rcem- 
cus  habitus  militarisdf  .Hinc  Plautus,  qs  habimsifte 
ta  ^Uxus.atq>  Phn.  g ad  nos  lugubri  habmt  venerat, 
&capUiatiorlblito^abuus  fet  cftproptuudoficcju6 
tib.a^ib.agCdi  cdparata.de  a PhUoibphUUchmt  aO- 
cuiusreiifiueialOiUuein  corpore  natura  c6cepta.ic4 
tofepbiniHssfssirdifVoLx,  K.  3 vlucot- 


is  • 


' ‘ r . - * 


* - *..V 


lofephi  Mafcjirdi 


vra  corroboratam, ic  plenam  perfeAionem  efTc.Ca. 
pitur  irem  habitus  i prout  rcfpicit priuationctn , hoc 
e(t>retentionem  qtiandam  alicuius  lei. 

Ahjs  St  modia folet  lumi » fed  nos  his  rm  contenti 
en  mus » vtpote  qui  ad  noibS  probationum  marcrii 
faciant.d  ieimruimamushabitu  priori  modo,diccn 
X dum  cA  habitam  etHccre,  vt quisf  pnefiimatur  iiliur' 
modi  ciiciqualiseft  ipfc  habitus:  ficinnucre  vr  Vlpi. 
in  l.itS  apud  Labeon2>$.n  quisvirgincs.de  ibi.Bar.ff. 
dc  iniu.voi  qsnon  tenet  asione iniuriaru  > dc  minus 
^ccat  I qui  appeUauit  virgines  carQ  pudicitia  blado 
(ermoneattentado  ancillari  vcflc  indutas : <Sc  miilto 
minus, n mcremcia  veftefoeminar,  non  marru  fami- 
lias vefiits  fuiOem.  idefcnlic  Rofhxd.  de  Ubcl.rupcr 
iur.pont.par.p.rubquot  fint  ncc.vt  qsfiat  rcligio-nu. 
p.ctii  accedit  Abb.T  c.fi  vero  il  a.n.a.  6c  6.dclcn.exc. 
& cin  audiCria,n.7.vbi  ct  Fel.in  ii.  e>tit.nc  ccnfuic  dc 
Bal.in  I non  ignocai>nu4-C.dc ijs,qui accu.non pofl*. 
dcin  l.dirc^i^ub  nu*i>  Cdetdi.man. 

3  Hincconfcquit , vthabimst&tonfuralongotpc 
publici  portata,  talC  probet  clTcinterius,  qualccxtc' 
rius  icprcfcntatrvt  ingt  BaL  in  1,1.5.  fod &q»in  prin. 
C.dc lai.iib.toi.idc  dccidut  D.  Rot.dec.  1 ;.aliis  3 1 1. 
nor.q»  c!cricD$mu*;.tdcprobar.in  antiq  de  qua  re  nos 
latius  fup.  in  conci,  quomodoquispre^tur clericus 
cx  habitu  dc  confuta. 

Vnde  inferre  (olebat  B.ir.in  d.I.itemapud  Labeo- 
nem,$.(1  qs  virgines,  quod  iHc,  qui  vcrbcr.it  clcricu, 

* 4 t quem  credit iaicim, quia  inccclat  in  habiiu  laicali, 
non  teneatur  per  ea  qux  nor.  in  l.fi  ienorans^ff.  loca, 
idem  tenet  Dyn.in  l>gerir»  ff.de  acq  harr. 

Q^ckI  tamen  verum  efl.nill  peteutiens  feiuiffet  eu 
) fui(reclericum,quiampccnistprxpOQdcrat  culpa: 
I.qui  occidit, ff.adl.Aquil. cum  fim. 

6 Contra  vero  > (I  verberauit  f portantem  habitu  3c 
rdnfQram.tn  non  crar  clericus,  an  teneatur  i Dyh.in 
d.I.gerit>£mntnon  teneri. argul.vlc.  ff.de  crim.expil. 
hxred.dt  l.cQq,5  (iiniuria»ffdeiniu.  cui  rei  quadrat, 
quod  tradidere  gl.de  Bal.in  c.  t in  c.fi  capiranci,  qui. 

7 mod.fcu.amiLvrlt  quisinfultct  doininu  t que  ncicit 
eiTcdominum  luum.cton  amittat  feudiim  luum,  nifi 

S clfct  ignorantia  cralla  dc  Uipinajquia  paria  funt  f fei- 
rc,vcl  fciccdcbcrcd.quod  tc,tt.ii  ccrr.pct.huic  (imile 
e(b  quod  ibidem  quoque  infen  gl.  in  verb.  adultera- 
9 ucriuquodnconcobustt  cum  vxoredommi  lui,  ne- 
Iciens  cS  vxorem  ,non  perdat  fcudu.  Er  illud, cogno- 
lofcentd  moniaicm,t  (i  nefeiat  cam  moniale,  non  pu- 
mrijanqdcduproinoiiulis;vribid.dixiegl.  q menti 
elfc  tenendam  idem  Bal.  eo.in  locoa(tcruit>nu.  ?. 
n Habi  us  vao  prout trefpicit  mores,  put  probari  p 
rps  trium  ann.hoc  cft,quem  virtutisdchoncA^viia;, 
arqi  morum  habitu  (tbi  c6paralfc,cum  antea  impro 
bus  edet , potent  ex  moribus  trium  ann.  cognolci  dc 
probari : ita  docet  Bar.  in  fra^.icftim.in  vw  occono* 
mkra  prudemia.fub  nu.8  i.prope  h*  Quod  th  ibi  iple- 
1 2 met  Bar.  midligit,|t  nifi  m.ignus  habitus  vinolns  p* 
lerit.Q^id  enim  inquitdi  po()  perfedam  artarem  Ion 
go  tpe  viiam  gc0ent  vitiofam  > tunc  talem  habitum 
non  puto  per  bonos  mores  triennii  emendari, (ed  tuc 
longioris  tempons  curfus  requiritur. 

^od  ll  fumamus  habitum  vltimo  modo, tunc  po 
terit  probari  per  indfm»t  in  quocomincrur  priuatio; 
Bcpcrindfrn  Icgininacionu  probatur  quem  no  t(ic 
icgitimu:vt  ait  Bal.inl.i.  per  iliu  tex.nu.  i.  C.dc  iure 
aur.an.quefcquicPau.Cad.in).dcccm,lubnu.4-d'.de 
ver.ob.etfi  cQ  rc)»xh2dar,dc  falfum  illud  efle  fimpli* 
citeralTbrat  Rom.ini.i  nu.7.ff.deopcno.  nunata  et 
per  indf  m cmancipaiionis  proba  t patria  poicRitcm 
pcc(n(rc:vt  concludit  Bal.in  l.vlt.col.i.n.i.  C.dcfcn. 
af.  quemadmodu  dc  penndfm  induciacu  probatur 
ellu  pcdrinc;iux.rcn.Bar.in  Megara  inmiliicr,nu.t. 
lf.de  adi.  Icg.  fic  quoq;  per  tnllf  in , in  quo  def cribunc 
Rebaniiiu, probat  tUos  fuidc  banutos,  ccUc  Bal.in  l. 


moucor,  in  h.C.dcfcr.  etpoft.&podrMo,  vtpaucid 
multa  c6ple^ar  ,quc  aliquid  habuiffe , privatur  pc( 
inflfm  priuationisde  remotionis  ab  eodd:  vtrefpoii- 
dicSocd‘ca.inconr.89.in  caufa  agitata,nu.  i|.vol.t« 

e ofic  Li^sio  DcecxLix. 

ARGVMENTVM. 

Hxredcin  fuum  praefumi  ignorare  cdntenM 
in  tcftamento  late  explicatum. 

SVMMARtlTM. 

1 Hdritfnui prtfimitur  ignor»rrfiirico»tinig>im-i1rt)ti- 

ttrs  conUntA  in  trfiamtnto.  Contr.mt. ) . 

2 HdrtJis fui  jy  mctjfaryjim^itndn,  guodd 

Untorum  in  tt/Umtnfo. 

4 H4trtsfuutmaiQrx%. annis  prffurmtstr  fiifseontmfam 

ttjiamnsto , cum  trjiamtnu  mjtrurmnhtm  pems  ^fum 
srtptrirttur,  Sttus  tn  minon,vfnts.6. 

5 7* tnifieata  dtdUiffi  it  pr^umtur,qm  di^9a  ujHumfufm 

tus  ttiyodeo  vt  nttpajUis  nouos  ujhsp^ucrrt. 

7 HartsfuusprafumitHrfcirt fidticlimiffksntix<^fr^  con 
tenta  in  tefiamtmo , eum fama  tf!  o eommums  ofin» 
pasrtmitjiajft.Q^QdinuUsgti^Snu.%.  l 

9 Horti fuusprdfumsturJesrteonttntaintfJlasn^Offiefn 
JiUatstrfi bortdemex ttfiammto.  Coistrinum.  10.  Re*  . 
Jpn/io^rmiJfuefSUAi.  • ' 

I X fi  aret fuus  prafum;turfeire  eontenta  hi  ft/b  'ifi folutrh 

aliqua  legata , •otlji eu  legat aryt  d*  eis  "fiAutndis  etmue* 
nerst.RatiQtJiatu.x  3.  ^ontrarstimraitemigSM.x^. 

I j Hprti  fuus  prifumhur  contenta  s»  ujlammto  feirt  pofi 
aditam  b/rtditatem. 

1 6 Hpntfuus  prffumitur feirt  eontmta  in  t^hainessto^pum 
tejhmentumfueritregsfiratutn.^ 

I I T^rpe  fuus  fpnefumitur  Ignorare  fidcicom- 
X l v»o  miflum.de  ^era  contenta  inteft6,vt 
probauimus  in  conci,  fldeicommilfumt  depreterea» 
qux  ibiadduximus,  colligere  efl  cx  cotex.  i.  cius  qui. 
in  fi.ff.  (1  cer . pet.  qut  tcx.  licet  loquatur  in  hscrede  ne- 
cefTario , qui  inuitus  cfl  hsres , nos  veto  loquimur  in 
hzredeluo.qui  habet  beoeflciuabfliiitndi  ,m  cadS 

X ratio  t militat  in  vnocafu,  qdcinal(0:nlflha:rcdc$ 
ncccffari  j,  qui  non  funt  hzrcdcs,  nifl  ex  rcft6,  przfu-* 
munturignorarc  difpoflra  in  tefld,  eomagisfui  pr»* 
fumunc  ignorare , q ipfl  dtab  intcftato  funt  Kxrcdes; 
veoptimedixit  Rip.  in  1*  qui  Romx.5.duofratrcs.n. 
5o.vcrf circ.  j.q.ff.dc  vcrb.obti.  vbinu. Bar.do^i 
a calumniis  vendicSdo,qui  huius  conci,  author  fuir»  *■ 
rcfponditPaul.Caflr.conrrariu  aflerentis,idq;  cautu 
efl  in  I. quxnifl.ff.de  acq.iur.  domi.hanc  cand.  fen.c6 
probauit  Rob.Mar.in  Us  pdr,mi.244.  verfix.tim.ff. 
de  acq.hcrc.  dc  affeuerauic  Ang.  in  l.trcs  fratrcs.ff.de 
pa£f.dc  Imo.inl.fifcruusteffd.  ff.de  ftipu.ler.  hoc  vt 
veriflimum  atbitratusefl  lo.Croc.tn  <L  5*duo  fratres, 
nu.98.vcrfx.cond.  quo  in  locopollea  refutata , quae 
comta  Bar.  adducebantur , teflatur  conclu.  hanc  efle 

« * com.dcatiirmauicPaul.deCaflr.inconfi88.quia 
dubia  liip.ficmata.col.  x.pofl  fi.  nu.t  .verf.  fed  in  cafu 

* nolUo  vol  .2.  * comm.etiam  dicit  Socin.iiin.in  con(i« 

1 iS.pixfcntiS  confuitationisnu.  17.de  1 23  .vol.  1 . 

5 Huic  opinioni  taduerfari  videtur  Rapb.Fulg.inL 
eius  qui  in  prouincia.  5>  quodfl  flipula1us.nu.14.  ver. 
contra  qud.ff.fi  cer.pet.vbi  reieda  differentia, qux  ad 
duci  iblct  inter  heredem  fuQ , dc  extraneum,  in  eam 
dclixndit  lententia  vcfuus  heres  ita  przlumatur  feire 
contenta  in  ceflo,  flem  extraneus,  Ucet  iple  admittat 
faaliorcm  feiemiam  in  vno  , quam  in  aiio  hanc  ctH 
opi.vf  fequi  Pau.dcCafl.libi  difliimlis ibi  nu.  ver. 
V Ic.Bar.quo  in  ioco  f rones  Ful.de  fuas  ibi  allatas  du' 
biutyde  Idnpet  dubruiuc  dc  d.Bar.,ruperius  addudi» 
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94*  (pOffnnipartfnfolctaHcCflnrubmi.;©. 
clar6  etl  iniurciCoLi.  vcd iin  dubio  aut»  Ub.x.  quibus 
accedit  Ang.AKt.inSvCui  aurem.nu-a.infi.dclixjc. 
-qucabiDtctU.dcfe.Afcx.tn  in  d.l.qui  Romc.^-duo 
drJtrcs.podnu.t tF.dcverUobiig.  defendit  Bano.A 
Fulg.contraria  refutat,  &a!iorum.Io.  Croi.et  in  d.$. 
duofracres.nu.98.vcrCcgoafit>  pariter  Bar.  defendit, 
kd  aliis  rationibus,  veibi  lafeperailn,&vonciudic 

* vctupridiximusopin.Bar.ci1e*comniun. 

Nositaquectim  Bart.fenticnrcs,v;tpo(ccu;usfnTa 

* communi ‘fcribiiiumcaictiioltt  approbata  :ca  ent 

4 tibi  primum  limitanda.vtnon  pro^ard  qu  inilrm 
tctUmcnrircpcriret  penes  iptosdiios,  vt  quta  ipfum 
redemiflent  a Notario;  hoc  enim  catiipradumcic! 
habulfle  notinam  conretomm  io  teiiO,  vt  dicitur  de 

5 illo»  tqui  feratur didateftium  non  publicata»  A ca 
Jiabct  penes  fe : nam  ex  hoc  pradbmiiur  didicilfc  tc* 
ftiticata,ade6  vc  nequeat  nouosKlks  produccrc»pro 
tirno.in  auth.  qui  femel.  C.de  prob^ira  limitat  Aret, 
in  d.l.qui  Romx.$.dao  fUtTCS.tf.de  verbo,  obii^.cui 
4h1a:  fc  fublcribunt  Cur.ibimun3.99.vcr.ob(tar  tih.  6c 
Kip.nu.56.  veri',  quarta  oontedf  ura » qui  ad  hoc  citat 
Bal  •ind.auth.at^ifemcl»6c  incoiporc  vadcfuinic 
fa  illum  tcx.klquecdprobar  Abb.in  conf  ip.ad  hu* 
iuscanis.po(f  mvs.verf  quimmo  plus  dioxli.a.  & m 
Cor>r.54.t^  primo  diccndum»poRnu.a.vcr.adlccun* 

contsaribm.eo.lib.a.atqi  Dccin  conr.167.  non 
•excedit  memoria. poQ  nu.a^crl.  acecditad  hoc. 

6 idud  tnelVintclIigcndfi  pioccdcrc  t m maiori  15. 
«nn.focasin  minori  ;vt  declarat  Baxt.nu.  1 5 • & Curt. 
«U.99A  Rip.nu.5Ad4Siaitiotfaircs43roquoruro  Inia 
facit  rcx.in  l.quiiquis.  Cdc  rdcm.Tcn.  hcet  contra* 
eium  in’adu)rorenferit  ibi  Bar.cncalin. 

^ Sceddoloco  limitabis, vt  vera  nO  lirconcLt  qd  fe 

tna»vcl  c6mu.opin.cxratfa1rbeonclul4dctcnm.rfe: 
enim  inHlilsprzfumic  Icicntia  coiu.qua:  publice  di* 
cuntuii6ClktcAIpatflri>i,iuX.tex.&  ibi  gl-fn  l;fi  t\jtor 
f ctitus.C.depcnc.tut.&  fcriplcre  Bar.nu.i^flo.Crot. 
nu.i04>dcRip.ho.5is.d.$.duoffaercs>  i A 

S Riparn eodem  locotatbirraturhancconie^uri_ 

famxdc  c6mDn.6pln.fcftl6ondlD  fatis  nAcffbddlfpH 

ducendam  fc^ntiarncontcntorum  in  tcUoi^oquo^ 
hxcHmul  Dare  pollbir,  vrpublica  lltfama  rcni,dc  in 
ihtutionis  iplius  haYCihs.de  rh  vtignoremur  dngdU» 
quxintcnamouoijcrjpta  fuctc.i^o  fenc  inteUigb- 
da  cAina  limiialiavt  fcilicct,v'era'ntquandolir  pu- 
blica fj^sebam  hdeicommdri,  vt  ita  inrciligvTe  vf 
Bal.in  coiif.xps  ■ Pet-Lomb.  col.z.poif  nu.a.  verf  prx 
fetea  arttcularidum  clf.  lib.  s.  & rrotiitiple  Rip. 
duo  femcsmu.55.verf  ^coniet)ura. 

Tertio locolimifare  poteris, velocum  n6 habeat 
9 ^cowcl.  t fi^trevcAfecanturfacflc  hatrcdcsOt  rtfto, 
'ni  mncffteisptxfurnmirfiotititeonNn^qiKelnfdM 
ComiiwiibimirncftdeicOmHrjiet  iniundi»  ihqno  ni- 
heredes, drtxffaticos: 
vt  per  Bvibtntl.i.^tdRoTrttf.S.duo  fnitres,'tK>i.  5 xu. 
•rj.ff.de  vcJb.’«irf.4f‘in  I.eiWsqef?  mproUincra.col.pc. 

* '<^stU$rnUmeffe*eOm.^probara 
tefbiMlo.Q)^.<^!Ttjtefnrrei;‘mi.tr7.vcrf.j.  coacl. 

so  Bar.tamcn  f ihTamimpfObtmtiVom.inconf  40J. 
fr»dcft|SiUp%ffrifeihm  T4*verlTcd  htsnon  refraganti- 
bu^vbi  Ririr^bC^deffalieprofitenir*  quod  9c  probat 
per  cum,  8r  i Kom.diat  lalUn' 


9.dbofra<M9.pk^  nu.56.  verf  limitat  Bar. 

1 1**  ‘ VcrtmHioii  tio.Cror.f  in  d.l.qui  Romx.$.duofra 
tres.nu.io3.verr.fequcndo  tamen  optrt' Bart.optimc 
defendit  db  impugnatione.  Rom.  idquc 

c0nafliyfeceieRip.ibid.nu.5a-  iliosconfulas. 

»»  <^attbvclimlimifcs,vfnonptoccdatconcl.tqn 
^♦hewdestofeerfiiraliqualcgata,  vel cO legatariis 
dcfoiucndoeOWWnerintrnam  hocin  cafu  pr^fumic 
tKoshtbciclcicniii  ffdcioomifli , «c  ^tentorii  In 
IU  oCs  tiadidcrc  poft  Bano.  m d-S.duo  ftatres, 


poft  mi.  I >.l.q  Roitix.ff.de  v^crbiobl.vbi  5r  Rip.n.ja* 
t}  ILuiocfetqa  non  potuerunt  cu  rcgaf.irijscoucnirc. 
nili  prmsinipccliscognirifq.  vcrbisfertiiSc  ibi  dicit 
Bar.pcrmoms autforitatc conicx  l.i.^.r.ffqucmad. 
tcftj.apcr.dc  l.dchis.  tf.de  ttanlad.fic  conlulntsrhdlc 
Alcx.inc0nC4.vf  ful*pcfl‘is.poft  nu.2o.  vcrf.idCliap* 
parcr.lib.a.dt  comprobat  Dcc.d.conli2(57;non  exce- 
dit^  mcmona.nu.2.<5c  Soc.lcn.in  conC4.nu4.Iib.4. 
14  Quzen rario h6pl1certKipd.nu.54cx eo ep po- 
tuit luus  hxrcscrcdcic  verbo  legata rii.per  l.vlt.  Cdc 
rcb.crcd.vel  potuit  legatarius  cxhibuiffclizi  cdi-lola 
paiticuiSrdK»  jnqua  contincbamrlcgaru  (ibifadu, 
quia  vt  experientia  docer.Notinus  non  tradit  legata 
no  integrum  teffm.fcd  Ibluni  capita  iui  lcgari.vrno‘' 
ta.pcc  Dod.in  l.argStarias-li. cdi.ff.de eden.  Sc  proba 
turin  rub.ff.de  nou.oper.nunc.  & pcrRip.vbi  lup. 
Quinto  limites  conciu.  non  libi  locu  vcndicarcin 
1 5<kxrcdc>tqui  iam  fe  imfeiiit  hereditati,  & Hia  adinin 
quiapoKadirahxrcditarcm  prxfumimrfcircoia  c6* 
tenta  in  te(l6iira  conlulCdo tradidit  Barr  in  c6f.  1 5 5- 
nu.a.vo).  ?.  & Alcx.in  conf  4.  vf  infpcdis.  poft  nii.z. 
vcr.plusdicitDy.li.i.atq,  Dcc.d.coiir.!67.mi.i.q»  & 
amceospronunciauit  Bil.in  l.cxrcr.i.^.fi.  vcr.z.not. 
ftoic  kg.  I.&  in  l.cuis.  qui.  ft.fi  ccr.  pct.  vbi  prortcctiit 
vcutard  cffe,(p  qtiilihct  hxrcsd  fuus  poli  iinmixtio- 
nem  fadi  prxlimiirnr  Icirc  tcllamenttim.ilc  illud  vi- 
diflc.hocidem  cofinnar  Pau.de  Caft.imM.  cius  qui. 
Sexroltmitahis  non  proccdcrc , qn  rclliu  fuerit  rc* 
i6giftratum,f  vel,  vt  Boriomx  fieri  conliicuitiincamC 
miQ  ; qa  tunc  prxfiiutic  herede  Icirc  contenta  in  ipfo 
inftfo,  ex  quo  ea  qua*  inc.i  merata  limt  inducunt  no- 
tohumnra  declarat  Ltid.Goz. in  conf  vs.nu.z.tpii  ad 
hoccxatRom.incbnr;50. coi  pc.nu.zo.vcr.ci-tc:. 

CO  ^ C L S / 0 DCCCJ.. 

A R G V M-6  N T V M. 

O: 

Atopr?fu(naf  harres  extraneus  liaberefcicrt 
'tiarnfideicommini,  & tjcicroruminttjdl 
nitnco  contericorum. 

- . ■ I » 

A > . n X V M M A R I V M. 
s H4htt%xtf^niuvpftif'M*nitmrhsbcrt  /ckmiarn  fidriedm- 

- nunu:^uiAnk^uktfkhxirftmJI'rxitft»mtrtto. 

3 Hfftiti  tkdhiHHfbodii ^nm^iinreji , adttthltn- 

■ I JiMtittkistk  tltufuttAnUi.  "• 

^4  ^nrrt'tikfMMtAtvt Jidirrbfrrdit*tdnon  f/fneeej^ 
4M9d  if>fi  mjptxtnt  te/tamenhtw./fdjjtit  t fi, quod  fetdi 
AxaMftnt fit hfftuHftiiutlff,  wJ . murto , yti  j u- 
fjiTMrn.  ^ fub  nunt,  5 , 
j InttiUdhti  pJit  tkowJ/imoMvHH.  C.<w  vadjoHtn. 

6 fntH  fuettjfttri  .ib  intfjiafo, 
■.  pr^fiimuUtkrt^nor.trifOHtmid  m tr/iamMttf. 

7 H(rtd*t0XtrakH pbkfumuniur  tgn&rift  (ontsntainu- 

fiafrHntOt^ando  mjittmufttkt  in  ttfh$tnt'to  in jer^it 
nondum  pubticntQ.  it‘j'  ; 

S HfrofktrMteui  infans, qui p<tr  tutortadirrrtfj^ntmd^ 
ior  mnprffumtturjitn  <onfdnta  in  itjiarmnto,- * ' 
p IgnoraniuprobMklis  caiit  infddfo  aikw. 

10  Jdur4Hi^4nmiipfans,quijur  tutorf  udittkfMffut  mB~ 

• h^pr^nuttm^Wconifntaktttfanknto  po^nJdh 

tdU/fWtJU/tMM  tuton. 

1 1 Harts  oxtfdmus  , qut  adimit  bunditatf  c& 

ritatttMMtfilSui  matorpr^^mitur  ftirt  eSttntu  m 
Ufit  ^mpubfrimifiy  dok  capax  t a • 

1 3 hlpfts  tiOtMrus  ff(Jhm\i%i4ofUH  tontenta  tn  eoJtck} 
extfd^s  pra/iumttur  babtrt  fcientsdm  tUmfuld 
fodiciiUm  •ffoftp  in  xtfUmtma. 

iofepibi  M^Jiards.voli^  j;  4 
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V:  J -•  f-y-  • I ^ de  fuo » in  extraneo  vero  harre- 
lU  llll  dcqmdco.idudcndu^frquida 
in  hanc  itum  ciirniam  i eundis  rcnbenribu<Lh;erc- 
1 dem  cxirancuro  t pr^lnmt  habere  icicnnam  fTdcicd* 
mdri»&C7Teioruno  ininftTUiiMnroconrcmorumr  ira 
* * coiconfcnrurradirumcftiiiirisinccrpreribus.pr*- 
rernmiBac.inl.qui  Romac.§.duo rrarres.nu.15.ff.de 
verb.oblie.&  com.eandem  Bar.  dodr.  probant  feri- 
bentesin  f.cius,«ui  in  pTouiocia-ff  fi  cerpet-quos  fin 
gilUtim  refcticfupcmacaneutnduxi. 
Hanccj.condca  ratione  corroboro»nam  cuexrra 
a ncusf  harteseffe  ncqueanninexteffd.Qr  clarius  eff,^ 
vt  4 me  probet,  feredus  ne  cn»fi  poltq  admeri t.  neger 
ignoraffe  contenta  in  tcff6>non  effcett^rcnduSi^t 
ccnruicCeirusl.Cin  l.noneff  fcrcndus.ff.dctranrac. 
fic  Ripa.ind  S duofratres.nu.57.  vcrf.a.concl. 
Hscinconclufionofira  nonnihil  in  fedubicacio- 
3 m$  cotincre  vf>  nam  hodie  tpamiflum  eff  extraneo 
hxrcditatem  adire  6t  ciaufis tabulis  ex  1. vni.S.in  no- 
uitllmo.C.dccad.  toll.  aditio  ergohatreditatisfada 
pcrcxrrancum  non  arguit  ipfum  fcircc6tcnt«inip- 
4 totefio.  Infupcrnoneff  neceffe,  fvt extraneus poUie 
adire  hxrcdiiatcm » 0?  ipfcinfpexericteffni;  fed fatis 
cff,9>  Iciat  ex  qua  parte  fit  hzrcsinffitutus>vel  i nota 
no,vcl  a tefiibus*  vel  per  publicam  famam:  ceffe  Bar. 
in  I.ispotcfi.col.f.nu.i  1 .ff.de  act^.hzr. 

Ad  hcc  th  rndendo  dicere  poflumus  iux.fenloan. 
5 Crot.in^.S  duofrarrcs.  nu.io/.  tiUumS.  innouilfi- 
mo.l.vnic.C.dccad.  tollcn.inteliigi  de  tcffofado  m 
raiptis»m  quo  c^uid  contineatur  nullus  preter  teffato 
rem  icire  pdt.cum  omnia  fecreta  fint,vt  ait  Imper.m 
infiit^ctcff.inprin.  cumcrgopermirt.imrharedi  in 
ffituto  facultas  adeundi  hereditatem  ciaufis  tabulis* 
fieri  nequit. vtipfc  polTic  adire, mfi  fJatfc  hxrcdg  in* 
ffimeu,^  aliunde  t^ciperenon  por.nifi  iplcaperiac 
fcAnt,&  videat  fe  heredem  inffi  tutum. &quod  df  m 
d.S.innouinritno.  non  opusclTc»  vt  tabulzapcriamr» 
intclligiturde apermra,  quz titadhibitb illis  folcm- 
nibusrcquintis,dequibuspcr  torum  tii.  ff.qucadmo. 
tefia  a pcr.&t  per  Do^o.  m 1.  publicati.  Ole  teff . Ad 
pohcriorC'  rationem  rhdcmus  fatendo, verum  efle,^ 
non  fit  opus,vt  hxrcs  rcltih  fpeciatim  viderit, Vt  pof- 
fit  adire  catem, dummodo  aliundcfciaflit  efle 

hrredem  infiimtu,  vt  Bar.  fatetur  ind.S.  duo  fratres. 
nu.id-Mcns  iraque  Barind.S.duo  fratrc8.m1m.15.de 
nofirain  hac  conciufcfi.gi  cum  Iciat  fe  heredem  ex 
tcllo  q>  tcquimur,vt  hereditatem  polfit  adire,}pre(u 
imtur  etiam  oon  ignoraile  reliqua,  que  in  ipio  tdt6 
continemur,  & ficiptum  nJeicomminum. 

6 Sic  confirmata  concl.tila  primo  limitabis»  t vt  n6 
4>cedat  in  h.xrcdib.  extrancjs , q lunt  alias  luccefliiri* 
ab  intcQaro.  Na  hi  prefumtinf  ignorare  conrcnu  io 
ccffain  hisemm  mihtai  c‘adS  ratio*|que  iniuis>vt  iii- 
pradiximusin/uPffiori  concl.de  fias  heccdib.quaui 
vidcasdta  feniit  Rip.ind.Sduo  fratres.  nu.^&, 

7 Secundo  loeo  limitesdc  intclligas  f vclim  conct. 
in-hercd.b.  extraneis  inffi tutis  In  teffd  nuocupaciuo^ 
vcl  in  tcff6inrcriptispublicaro,jux.(.p^licatt.C.de 
telt.Sccus  in  heredib.extraneis, indituris  in  teffd  n6* 
du  m fcriptis  pubJicacoma  aot^  illud  fcclutlati  non 
prefum  I mr  (cientia  contentomm  in  eo:  vt  habemus 
i Paul.  l.C.m  1.  i.S.i.ff.qucmadmod.teffa.apcr* 
Tertio  !iinirandacA,ikiniellig6da  io  heredib.cx- 
S trancis  tqmadiMcruiubercdiraiSpcriciplosjrccus 
iauifamcexcranco,q  adiuirh^rediute  pcfMWi^cm. 
iuxij.fi  infanu.C^c^uredelib.  njiofans£#^us 
iorndpreluniitfcircgcfiad  tutore'.:Cttaiiffn*in  fado 
9 alieno  t probabilis  Ctadic  ignorantia  ,exl.  v)tJ.  ff.  pro 
liioA  c.abcxcommuotcato.cum)bt;noc.dcrcfcrip.. 
Xo  Hec  pofircnia  luoiutio  tibiinteiligida eff.t  fi  tu* 
tqr  no  reddiderit  tation&tuteiae,  f^podreddiu  ra- 
ti^em  infans  fadus  snaior  prefunui  fdroaquein  ip 
K>  teff6  continentur. v<iUin)ile  naniq^  vf*9  is  in  red- 


dendis rationib.  viderit  librfiadminiflrationUiplius 
tmcl^.pcr  1. 1 -S-otHciaff.  dc  lut.  & ratio.diftrahcn.6c 
ppea  probabile  cft,  q»  intellexerit  turorSadiuific  he- 
reditatem cx  icilo,  vnde  non  cft  fcrMusli  dicat  igiw 
rare  contenta  ineo,  cumd  tuiorcin  rcdditioncratio 
num  omnia  jnceilexiflcfitprelumcnduin. 

Deinde  cade  tertia  limitatio  cibi  intelligada  eft,vt 
ti  no  habeat  iocu>qn  pupillus  t adiuir  hereditate  cum 
aiir horitarc tutoris, iux.l.potuic.C.dciur.dchb.nifa-  ■ 
dus  maior  przlumic  fcirc  conterna  in  reftd.pct ea, ^ 
animaducrla  lunt  m l.notioncm.^.inftrumeniorfi.ff*  ^ 
dc  vcrb.lign.hoc  idc  probat  Atct.  in  d.5.  duo  fratres.  . 
motuscxcontcx.ini. vlt.C.liinaiorfad. addas  • 
conccx.inc.placuit.vn4  emn  gl.ibi.de  coni.  dili4.6c 
ca,que  faibit  Fcl.in  c.cum  nobis.col.2 . dc  preltrip. 

12  Qiiodth  fic  velim  accipias,  tlirpe  aditionis  pupil  » 
Ius  erat  pximus  pubertati , 6c  doli  capax,  alu-s  Iccus, 
iux.fenc.Lainb.de  Rampo.dift.i  iS.vrdt docuit  Bar. 
in  l.ad  ceftio.Sa;6dmonein.nu.5-.ff*dc  ceft.  pcrmoius 
tclponfo  I.C.  in  l.cxcipiuntur.ffad  S.  C.  Sylla  n. 

13  Poftrcmo  conci,  iplain  Umicabis,  tvtlocu  fibi  n6 
vcndicct  in  codicillis,  nah^cs  extraneus  przlumff 
ignorare  in  illis  contenta,  per  id  eftcaucu  4 Paulo 
1.  C.  in  l.ii  fcmu.^.lde  ilio.tf.de  vcrb.oblig.  & 4 CclC 
d.l.non  cftfcrcndus.ffaictcanra&ita  docuit  Bar.in  A 
$.duo  fratrcs.nu.i6.6cibi.cetcrtlcribcmcs.  vtderor 
dic  Arciii  conl.p4»confidcracis.col.4.poft  nu.  5>verC 
2.oftcditur,que  lcquiturMari.Soc.io  1.  ita  ftipuiatus. 
nu.27^vcr^.2.conclu.lit.ln  fi.ff.de  vcib.oblig.  «a 

14  Id  in imclligiturtincodiciliisfcparatisiteft^re 
cus  in  codicillis  connexis  teft6,quz  rcfiiltantcx  cUu 
fula  codicillari  appolita  in  ipfotcftotjcuiusclaufuic 
heres  prelumit  habere  Icientii , poftq  habet  notiti2 
tcitamcn.l.vit.Cdc  cod  .vt  fic  ait  Bar  io  d.li.duo  fra-  • 
tres.ou.  id.qucm  icquuuiB.ip.ibi.nu.6a 

C0?^CLrS/0  T>CCCLl. 
ARGVMENTVM. 

'Hjredem  inuentarium  non  conficieotebp- 
na  detuncti  lybtraxiffe  praefumi',  * ob  id 
qux  poena  cuui  ceneac. 

$ V M R i f'  M.' 

j Hmi  nem  lOHficUnsinuitltriumboiudtfHnlbJiiblrii- 
xijfi  prd^ttmUur. 

2 Ker«  non  eon^m  muenurium  fikidU  btntjiaum 
amittit, cum  lurt  CaJartOytum  ttiam  Tontijkui. 
f S^mtnt  bentJictQUgiifi facit  indignum. 

4 Frtffiraitgii  auxiltum  iuuocat , f •/ in Ugem <omr^ittit^  ^ 

5 Hareind  ionjuifiinucntariu  ifcncfcto.iUtrabfda  Trtktl 

Uamca  prtuai.Gont.nuA.  Rctjkdiationr^^^.nu.iy 

8 HfranSconficunsinucntariuttncturcftdiforiims  iStU» 
gataryi  uitfa  vtrti  bfrtditariat.  7{atioiffM.j(.  - 

10  HfrttnonconJi<i*nt  tnutntartum  ni  tsyatuf!  ereditorib» 

ir  ItgatarysvltraviHibfrtditariai^fu^tftt-eonftfi  - 

tjftnt  tot  tantummodo  bona  in 

ad  crcditom^dJ  oi 

1 1 Prifumpiio  iurn , CF  dc  iurt  non  recipit  puobatiomne  i^ 

contrarium, mjipft  tcmftJJioncmpaigt^br.^  A d u 

1 2 Probatio  p cof0mf partu  tji  forttorpriba/ih  4* 

1 j }ifrei  non  conjiettm  inutntarmm  non  ttnaUff  vU*a 

rts  bp^ditarias, quando  ttJlatorficifftt.Ugatum  taxan  \ \ 
dum  arbitrio  boni  viri.  ,t 

14  HfruHonconfeitniinucntariumniWuturvUrd  viru 
bfrcditariasdeiurtPontifck  in firo  coc^uomif» 
l%Prifumptioctfatinforoamma.  ( 

leHpreinoncor^icm  inutntariumm^t^ist^fiimtnum 

teneatur  vitra  viret  bpreditarias,r»tfif^ue. 

17  H/r«i  noncof^knsinuenfartumtquf  inneumodajm^ 

ttaty  remi^uun 

HxrcS 


Deprobationib. 
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^ t-T^pr^c  nonconficiem  tinufnrium  boBjde- 

J.  xct,  I V,  o j fubtMKifle  pnfiumitur ; itl  h.i- 
bcniusab  Imp-in  S.fancimui  igjtlir.ic  in  >.(i  vero  no 
fceaitin  auth.de  hzr.Sc  falc&in  auth.  (ed  cfl  teft.i  ■ 
(or.C.ad lcg.Falc.vbi  * coinniu.Doc.flccriain idcm 
lub.ranaicin  l.vlt.S.&  fi  prxfatam  ,Jc  in  S.  fit),  veto 
poAquam  vbi  gl  .in  verb.ccnfiierur.t.C.  dc  lut.  delib. 
quib.^Oiooi^pcrmori  poficriores.l.C.ita  rfiderur» 
TiBar.inl.in  ratione.S.qi  vulgo.col.Mub  nu.  a.  flf  ad 
dtg.Falc.ide  volnir  Rom.in  confi  i ig.quoad  poma, 
nu.j.fic  fcnfitCuid.Pap.drprzlinu.sa.de  indccifit  s- 
•oMcniaiutin  iudicandocir.  mcd.  vrde  placuit  loan. 
Oot.in  rub.ff.de  ope  iK>.nuc.n.s  »•  <P  net  latim  Abb. 
inc.Raynal.nu.  ii.dctcfta.dctradiditKoJ.aVal.nl 
Iraaulec6(cc.inuen.in5.par.ti.i.n.i7.vcf.5.acced'r. 
£a  hoc  rgiz  damna  Icquantur  hztcdcni  non  eft  fa 
1 cilcdiOn.Etcnim  fanxit  lmp.lnftin.vi  primum  f faJ. 
eidi*  beneficium  amittat,  vt  in  d.S.i'ancunu<  igitur , 
dtin  S.fi  vero  non  fcccntdn  auth.de  harcd.de  talcid. 
de  in  d.auth.r«dcum  teftator.Cad  Ic"  Falc.  6t  in  d.l. 
vlt.  S.  dc  fi  pizfiitam , dc  iil  i.  Ii  vero  ".jilqua  m.  C.dc 
iaT.delib.hcKidetn  tradidere  rup.cclaiitirib.  vtapud 
eos  videre  eft  in  lifilem  locis . 

Quod  etiam  de  iutt  Pontificio  veram  efle  docet 
Abb.ind.cRaynal.nu.it.de  14.de  icilam. 

Hoc  idem  ratione  confirmo.  Nam  lex  vult  .quod 

volens  vti  beneficio  Icgii  falcidie  con  lici  it  inuenta  • 

3 rium. rhginirt hzrcs legem fpcniii, laciifcmdipnu 
beneficio  Icgir  VI  camum  eft  i I.C.  in  l auxilium . in 
fi.ft.de mino.idcincradicgi.ind.l  ulc. III  co.  i.  li.i  ve- 
ro poftquam  luper  vcrb.ccnfiienini.C.de  mr.  delibe. 
ad  idem  texi,  eltinc.  bon*  memorix.il  1 .de elcft.  dc 

4 vbiqucdicitur,tquodfruftca  legis  auxilium  inuncat, 
qui  in  legem  committit . 

i Hucaccedat , t quodaiam  iftiufinodi  beneficio 
derrahend*  Tccbcilianicz  pmietur:  lic  feofete  Cyn. 
BalAcSal.10  datnlhcn.lcd  cuni  icftator  ,de  in  I.  cum 
tdIcXi.ff'.  de  condit.  dcdemonfh.Dec.1nconr.4so. 
•*  calu,quiconcingic.num.i6.vbi  de*' magis  commu. 

Icnrcniia  leftaiui,  & in  conii  a 16.  non  paiua  difficul- 
• * taeaium.  lo.ubi  eiiam  de  * ’ magis  commun.dicir , dc 
inconfil.47S.  Vifoclcganiiconfi  num.xy.cum  Icq. 
Com.ui  conf.168.  in  hacconfulrationr.  lib.  J.  ubi  dc 

•*  *’  magiscommnn. Hanceandem paiicmfcquuniur 
Ion.  in  confii.  ii.Banaucntura  Iccittcrtaiiientum. 
aam.i.hb.t.d(inconl  aie-LcnaMactarclli  num.i. 
ebcLlib.  i.OIdr.in  conii  i J4-pcr  toi.Paiil.Caftr.  in  d.l. 
cDin  ule.  $.  I.  nume.  j.dc  in  l.qm  quadringenta. ff.ad 
Tecb.de  10  Conf.i6.incon(i78.incon(ii8S.dcin  conii 
Ipdan  fin.lib.  i.Ang.  Aret.in  <.fi;d  quia  in  fin.Inft.de 
fiilci.com. h*r.Coco.inconfito|.lib.i.  di  inconliia. 
lib.  1.  Bcrtran.  in  comi  a;,  ex  ihcmace.  na1n.71.hb.  1 . 
Maitbcr.in  ling.ts7-no.qu6d  harrcs,dc  haiicopinio- 
••  nem  clle  *•  magiscommunem  allcnutaudtor  ille 
Patiiiin  addit.ad  Alex.in  conLey.vifisidc  ponderatis, 
fiab  nu.a  dn  vetb.ircb  Jib.  4. 

^ JftiStde  numcio , f ctauaoriiaie  pates  qulpliirimi 

aliiconttarmm  rcnrere,ct  ijde  fcceoesauaore»fibi- 
spfispngnameicExhisBart.cft  indl.Matcel.nu.s.fti 
ad  Tecb.  ubi  hane  fibiuidcri  zqua  dicit,  ct  in  d.  auih. 
iedcft  icftator.ou.  la-ei  10  confis. D.I0.  Arduiniai.  t. 
li.  i.laliin d J.Marcel.nii.6S.et  Alexabi.n. i o.ubi  ma- 
f ■ gu‘'c6cmaacnjnr.ctplunbaiirpucant.  idem  A Ic.  in 
d4onC«74i.a.quisNatt  ibiaStmctaonfiliaclIcJa  -. 
Ana.etinc^.ayipcrrpcais.confidcraiisrjt.nu.  6.  li.y. 
Anginl.i.ji,))axliipul-nuvi7.ftificui  plus,qulm  per 
* ffi*llinoabi.n.  1 a ubi*c6cm  ait  Roftr^.dc  lib.ad  tit. 
<*=S.CTicbJo.And.in  addit  ad  Spc.$.ult.nu-i ;.  ad 
“**£KCrit.titale  inftr.edirio.AnaB.  incdliAi.nu.a. 
* *-^lan  conf.aa9.1n  i.vol.J.  & in  conf  loi.  lupet 
P"">Oqu*fiio.nu.a.uol.4-  «i»  conf4S4-adcuidcn- 
“'>'4io|.5.Paul.C;alh4nconfy»7  0ol.i.Ang.  Aret, 
«-«ade  teftib.glo.pcn.Cor-  in  «i-attil»-  l«i  ca  telU- 
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tot.Se  in  conf.  1 8o.in  s.dub.voI^.Bcrfran.in  conf  24. 
nifi  ad  IccOdum  Jib.  j.Ang.in  /»Ji  vcrocxprertini.  nu. 
4>*Juth.dc  to.de  falc.&Cailad.mdcor.«.jn  eadem 
caufa.nu.t-rir.deicJla.  vbi  in  vtranw^;  pirtem  m ion- 
^nidjlpuurpdcdicicconciufum  prohaeparte. 

C^inctiam  ab  vrraq)  partedanr  mutftr»  eci^ue  fif- 
millimxrauonesicfuas  referre  noftri  nane  ndeJ)  infti 
rucidcd  fi  Videre  voiuenSstcrcijcilad  R.ol.i  ValJ.io 
rndaieconfc^io.inMcn.in  vlt.par.arT.  4.  tncip.  qa  in 
prxccdenu.pcr tot.de  ad  And.G.nl  praft.oblciu.lib. 
a.obfem.1  pcrtor.vbiiJl.i9abundccnumer.tnr. 

7 H«c opinio  f adebimer Tcnhentet  ob  reurcrianitn 

varictatciQ  dubia  cU.vt  quam  tugias,  qua  lequaris  li- 
bere tibi  ic^orapcrire  aoii  poiFiiii.haiicdubf  1 vocat 
£4l.in  d.conf  10 1 .num.a. vol  4.  co  ^ non  habeamu» 
contex.cxprcf&e  pennitccntcm  Trcbcllianicam  noii 
coofcdoinueiuario)  nec  ex prcfsc  prohiberem,  fici^t 
aperti  dixit  Dec.in  d.conlti.a;9.nu.9.hanc  adeo  ede 
vanam» v(  tpfc  facile  perferurari  no  polTir,  qii*  Iit  ve* 
rior»&  mjgtscommiin.opin.dubitab)lcm  cnam  arti- 
culum idem  inquit  in  d.conf.49) . nu.  2 4.  & -ulco  res 
eft  cbtrouerla,&  plena  diilcnfionis  tntcrdottillimos» 
yt  nonlbiu  alii  alijs,inimo  libi  ipH  cdtrarii  liiUp  vt  cx 
liipra  relatis rcTibcnnbut  vjJcre  ait  Ctor.m  c6I. 

is.qua:nrur>an  nobilis  Am.in  prin.  quem  refert  vna 
cuaiijs Rol.i  Val.vbi  lupra  in  prin-Ego  vcroCafTa. 
icntcntixacquicicensind.  decifin  fi.de  rclka.cxifti- 
marem  Principis  declaratione  hanc  duhira^ionfl  in- 
digae..-\itamen  vteumq;  res  Iit.  VI  poibsiitim  paiu- 
per^^mne  exnnguerc.  an  excuaie  ? adcascuiidcm 
Kol.a  VaUncod.impcrrelarolocoiVbi  ad  laiuntar^ 
vtriq;  lententia  examinat,  <5c  huic  pofienoh  opinio- 
ni acquiclcit.ideq  facit  A ud.Gail.pradt  oblcru- 1 »b. 
a.obietu.s;8.vbi  nu.9.atr  abhacpartc>ramquJa'qui* 
tati,dc  mn  magis  conlenrauea,iudiccm  m judicando 
ccccdcrciion  debere. 

8 Prx  exteris  vero  iiuiusdctrimenramttqtiodex  96 
confahooc  inucrirarijincapuriplttts  hxrcdisrtdu- 
(lat,eit(p  viita  viicsharedirarias.noufoiumcrediio- 
nbusyfbtaiam  Icgaraiiistcncamr  vtconltituit  Inip. 
ind.  /.  fi  VCTo  non  fi;cem.in  .•uith.de  hxrc.  A falc.in- 
duccodo.ucper  Marthcfil.tnd  lin^.  143.no. quod  h^- 
rcsi^  in  datuth.led  cum  fcltaior.C:ad  I falc.  Quo  n6 
ooieruaio  inquit  Imp.lolida  legata  picllar,&  11  hnes 
tocdiunos  OKCcdanr. 

p HuiusrarioeA:tnam  vt  in  concjuf  dicebamus, lex 

pr*lninif,qu6d  hxtesfubtr.nxefjtroshxrcduanas.  ex 
d.)daacimus.dc  harre.de  falcdic  prxtwcos,  quos  liip. 
cieauimusdooidit  AiHic.ttidecii:44*de  rhb.n.j  j.ver. 
dc  huconfidcratis.adidcm  rcfpondlfCwman.ineOf. 
jOsCoLa^ic  in  confit. (of.2.u.tcttanvBiI.mli^liuin, 
qucm.mi.;7.verf  A qiixro.C.famit.  erctfc.  vnde  Hiv* 
giturlblueredc  hxrcdicate . de  non  dc  proprio  patri* 
monio.iux.lcntdtjam  Bar.m  Uii  ratiouc.i».  ^ vulgef 

* fVuidlcg.FalcAc*communcmafrcruit  Aiex.iDi.coT.7. 
poftuu.ii.vet11in  ca  glol‘ibi.!i.li  vero  non  fccaic.  ad 
idem  tcfpondtr  Abb.in  c0nf.7y.circ.  1 dub.  col.44iti. 
io.verfquinimm6dubitaturdumtaxac.lib.a.&  ind. 
c.Raynal.niW4.dc  refla,  quod  cnam  proba uk  toll* 
i Val.dcconfec.inucn.parr.i.  dc  vlt.  tit.  i.nu.i. 

10  Hactamciip<Knahxrcsri6nrencfur,tqnicgatani 
confein  cirem  tot  tantummodo  bona  clTc  in  lixrcdi* 
urcK]ux  ad  creditores  1 5c  lentanoviion  ludiccrenr. 
itagrauiia.dcdoel^fcnpfit  Baldaii  dJ.liiiuqui.col. 

1 i-poll  nu.  i 7.  verf  ego  breutter.C.famil.craft.qucm 
fcquuniur  Rom.in  ruh.fiieacq.bxr.col.s.nu.t.fert* 
quartuscaluscd.Alex  ju  (tS.i.quod  vulgo,  poli  ntf . 
12.ver.dt  Bal.de  inl.ult.S.i.nu.^.Cde  iur.dclib.de  >bi 
lar.num.2.Franc^Arct.in  tMb.ff.de  acq.hxrcol.x.ubi 
etiam  Alcx.conimedac.col.y.pofl  nu.7.vcrT.prohoc 
etiamyde  FclyiLin  c.quoniam  com^colum.o.  poil 
nu.jo.vcrl.faliirquinto.de  ptob.  dcmc.euincontin‘ 
kat.col* } .niv»>  ip- vaUadde  Ban-idcm  unemem.ac 
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quam  cautionem  pljurimumcommc<Uc 
C^p.m  tiacl.camc.caut.7.ha;;c<«.!icet  id  afcribac  Pau. 
CjiK.in  1 inrationc.if.quod  vulgo.ff  ad  Icg- falc. 

1 1 Quod  carationc  contiripaturtt  nam  cum  lex  pr^- 
Tu  mat  id  iict  i,qu6il,hxrc$  bona  oocuitaucnr.hrc  pr; 
runiptiocn  iurisnScdc  iurc  qu{r4H>n  recipit  probatio- 
fcm.in  contrariumoiifi  pcic^rdTioacm  panis » vt  m 
aui  b.(cd  iam  qccenc.Cdc  dopa^ante  oup.&  per  glo. 
.inrluncontra^tb./.i.Cdc  nonnum.  pccun.&  plura 
aUa$itaradbocFdjnd-c-quoniatn  cdna.poftd.au. 
30.dc^wb.6c  ipM.c.oLm.ponnnaat.mi.9.cuin  feq.de 
oftidtlep.icicm  duu  Baiin  d-1.  nlium.  poft  d.  nu.37. 
verf.pgo brciiitcr-&  Alcx.de laf in  lo&iup.rclatis/.  • 
£c  mento  fane.Nam  vt  dicebat  lalin  l.cum  te  ni- 

I % fegiflc.in  3.no.nu.  r.C  .dc^ranfad.  probatio  |pcr  eoo 
femonem  p.ims  cft  fortipr  pcobatio.de  mundo. 

I j praitciealnontcnctu)  hqres  vitra  virespatrimomi» 
quandoteUacorfcciftct  legatum  taxandum  arbitrio 
boai  virii  nam  pex  omilTioncm  inuehtahj  non  debe- 
tur legatum  vitra  vires  patnnionit.taquam  il  hoc  ex* 
prdsc  dtfpofuincr  tcftator : ita  fingularitec  decidit 
^l.dc  menti  tenendum  dic  puut  ini.  volutatis. coi. 
a.nu.<.vcrr.nunqaid  ago  C.dc  ftdeicom.cui  accedit 
Kom  ind  riib  dulcacq  hxr.col.3.nu.6.naf.7.dcpro 
ling.citat  .\rc.»bid  col.4  ubi  etiam  coislirniat, de  pro 
vnicorcfcn  idem  laf  in  d.l.uJcS.  de  Isprzfatam.  coi. 
ult.  poAnuii).  a.ucrr.quartolimita.Gdcioc.ddtbxie 
quosamen  ibi  dubitar. 

14  lnrupcr.i^illamp(rn.imnonrcnciurh9rc3de  ia 
re  Ponnhcioiuforoconlcicntia.vt  eleganter  coclii 
dit  Bal.iadiift>>ffdcacq.  hzrcd.  circa  mcd.  & ind.L 
hl  Ki  fub  capu.  3 7ui.VjCrl.cg0  brcuircr.pcr  cparochia'- 
nodclcpul.idcm  alftbuii  lo.  And.  incqiianquam  de 
viu.lib.6.  quem  fcquitur  Abb.ind.coni.73.uu.  loJib. 

« Xiubtetiamde  *cpmmiinidicit. 

£tcurita  hat>ratiocft.Etenimiexinduccnspcnam 
XX  i>ocvconfccbaoctoucmariiinniti<ur  lupcrdcliflo 
pra:rumpco:n.imfVc  toties  diximus,  prsrlumuur  h^rc^ 
dem  fobtraxiiTc  bona  hzrpdtt.iria , fi  non  confecerit 
MiUCQtar.Miu)  ex  iunbusfupra  deducit,  qua;  pnefum- 

15  peio  t-ccnacinforoaoiinxiinquocccditurconfitca- 
11  deomnibu^^puijbi  non  agatur,  nili  de  prxiudido 
j^ox^)gnit\qiw.dgbomic.i\ogl.tn  e.  ft  quis  fuaden- 
tc.de  pocU)Vn<k.pradumptiolegisccditibi  veritati 
vcritarc.nianifeltj.c.vcniatc.8.dift.iudixic  Ab4ii4l 

c,Kay.n.i4*dc  teft.dclnd.conf73*n.bQiUa.atqt  Ale. 
in d.iuh.ft.dcacq  ba-r.poftnu.s. uetiiidemcudtenet 

16  Imo.  Alios  caiuvlmquibqshntcsiniicncantimnon 
eoo  liciem  ultra  uittslutrcdicarias  noiucncanmpro- 
ftquuncur  Icnixin  drub.llf.de  acq.hxr.dt  in  d.l.ul  t.  $. 
& li  ptfUtatn.Cdc  iur.ddib.de  boc.in  reg.at4.mc1p. 
.H%rcs  iQucntarium.  ad  quos  te  raido  .Contra  vero» 
quaincommoda  fentunt  hzccdes  oAiOa  inucnuni 
confedione , d(  qiix  non , abunde  tibi  fuppcdicabit 
Kol.a  Vall.ip  eo.uad4je  conlcd.inucn.in  7.  & vir. 
pan.  ppi  tot.  nos  hxc  confulro  rdinqujinusmcargu- 
nipnti  f^ftri  bnes  uaufiUcc  videamur.  . ;• 

e 0 ^ e Lf^S  / O DCCCLU. 

A RGVMENTVM. 

Certabona « &.non  plura  c(Te  in  hxrcditatc 
quopafto  probetur  .■  & vt  creditores  po, 
terunt  probare  plura  bona  eflfe  in  hacredi- 
late : atque  quomodo  cis  fuccurratur , fi 
probationcsipixdeHcianc. 

({  e 

SV^MARl^AL 


bHMTf^  djftrtms  contrsriiproharf  <U6tt.  HAia 
2 HitrtdimtmmdbiiiMpofuiptmtnmnUrnpfpfinmmii 
t^dtiixjmpTdfMrmrttur  pudimdn  tSi  rradf> 

dum.Qofttt.mu.  3.  ' 

6 JufdmtHto  probantur  qudfomJiJiMnt  in 
% affirtntii, 

7 'Bona  plura  ftdjft in  h^rtdiut* probatur  parUpXttUm 

domtiiuot . 

8 Domt/iita  negotia  tmbus  ptrttfitt  domtfiteos  probari , 

quam  per  aUot. 

p BatrimoniifierttaquoadpTobationamnutenamqi^uu 
gaudaan/ pmrt^atiust . ' 

10  Bonaplura/u^inbrdnaM  probatur  per  ttfitsfjmiUu^ 

re$^petuOyiXnn/ratrtfM;ftpn'Vxortm  defuwSk 

1 1 Sup€lk£klia  probantur  per  tejm  domtfheot . 

wEU^io  poufi  probarirtiam  pertfflesdetoOtpta.  ' t 

i i Struit  non  creditur  fine  tonnemttf.  * 

li^Harei  cogitur prajiare iuramentnm par^ationhjlertdb- 
torti  non  poterunt  probare ptura  ^nafm^tn  baredb 
tatr.qmM  turamtntnm  efk  fmptrfua  conjttentia . 

1 3 Aihrt  non  Probame,  rtui,  eturnfimbtl  prajitiertt  abfab 
utndut  ejt . 

16  Infamatuidtcrimtm^uodnb poieji  pleme prohari,com- 

ptQitur  Ji  purgart  per  iuramentum . 

1 7 Juramentum  nonnmUu  in  ea^eu  defertur^  quandouert- 

tat  detegi  non  pateji  umtjJieK, 


ex ipfoitqtKxi dicit cerra bona tantu 
^ ^ luinc,5c  non  plura  in  hrdirarc  adeffe 
dum  I vt  polfit  falddtam  dctrahcrc.t  ucl  ad  aliquem 
glium  cifcdumiVt  nonfoiucndi  csfdicoribus  s vel  le- 
gatariis,II  confecerit  iuucnunum»eft  ei  credendum»  a 
quja  cius  Intentio  cft  fundata  eoipfo,  quod  non  pro- 
bet contr.'iriu,dc  ifto cafu crediroribus , vel  legatariis  < 
allcraitib.  contrarium  incumbit  onus  probai^ : ita 
docuit  Accurfin  l.cu  de  deevob.  cuius  docbh. 
na  vcciUimX , & reincrariuns  efie  ab  ea  reccdcrcdixtt 
lafan conl.34.col. 3. poft 0U.5.  vcrCcgodcnutHlioo.** 
vol.i.vbi  quiin  plunmosauthoresgrauiUirooiceftcs 
laudat  ciuldc  Accu.  doArina  probantes,  candeoon»  ** 
ftrmauit  Cundcn.in  conl.a7.Magnificus.col.  9.  poft 
n.  17.  vcrffcd  contra  prarmilTam.vbidc*c6muni  Icn** 
tcntiatcAacur,etCurt.iuajaconCiso.marcria.co!f.  ** 
poftnu.  io.ibiq,'dc'communidldtficcriainfcquil 
Rom.in  conExai.dubicamr.in  fi.'fit  in  conf  i7d.v*ft& 
infi.atq;  Alcx.in  coal'.5S>conndcratis.nu.  6.  lib.  t.60 
ioconl.4i.inlUib.}.Aincoof.7i.colvIt.nu.lib.4-dD 
in  conf  2 6.col.  vlc.nu.lib.r.idcni  placuit  Rouin  coor 
670U.  i4.vol.$*acCrauin  conf  22s«poft  mi.i  a.  vecft 
quoad  ipfuin,dc  Gozad.in  c6f.p4-col.7.poft  mcd.  mU 
idem  quoq(lenlcrcprofitenrcsvahi5in1ods,«t  Paoi 
Caft.in  l.marirus.la  a.fr.lblur.matr.laf.in  l.vlt.!i.licft^ 
ua.poA  pinc.Cdc  iur.dciib.de  in  l.cfi  exxauia . in  fi.  * * 
IF.dere  iudic.Rip.in  Mi  conftanremu.  1 S fillbUmairii 
Guid.Pap.in  q-  i4a.fcd  quaiirer.anre  fi.dcintrac^prs 
{umpr.num.103.de  Aic.mcod4raft.pr9fumpt.xcg.3*  ^ 
pccUimpcao. 

Conclulionis  noftrxratiocft.nam  fi  hxrctno  oitti 
fccil^tiouenrariuin , Icxprxlumcictcum  bonahua 
xcviuana  lubtraxiire.vtjn  ^liuiumus.auth.dc-hKr(KU 
de  fjic.  de  infupcnortCddufionc  id  pluribuscxami- 
^uiinusivccxgocuitetur  hoc  deliftum  pralinoendO^  * 
I cft  1 thcrcdcia omnia  bonapolbtlTcininuenrariob 
alias  prafumeretur  dcliquifie,  quod  non  cft  dtcendGfi 
vciha3'es>$vJt.  fT.adlcg.falc.  dc  I.  meriro.ft.prolbd 
vctradidcrclo  Croc.inmbr.ft:deoper.nou.  nunc.siJ  * 
dc  R Ip.  in  d.  1.  n conftanteaium.  1 9.  atque  RoiaOd.A 
Val.in  tra^.de  confed.inucnt.par.qiiar.arricu.ami^ 
pcnmum.3idc  Nattin  confil.a^S.prucos  qu2ft.na.8; 
cum  (ii»{ucn.  1 

•Qi^d  poftreroftimpugaauittAlex.ind.Uicooftd- 
tCi(oi,6/pol\flui&  7«VQ^  iun^cahsc  xefponno.t^ 


Deprobationib.  ConcL  DCCCLflL  78 


fol.matr.eoqubd  ftentifta  fimul.quod  plura  finf  bo- 
na.qua dixerit haErcs,&  tamen  hxres  non  delinquat, 
vtquia  ignoret  plura  extare. 

4 Rcfpondcttamcn  fibidem  Alex,  quod  confeftio 

inuentarii probet  negatiuJ  illam  plura  bona  noexta- 
rc.Cuius/cntcntiam  declarat  Rip.ibidem  nu.20  qu2 
fcquirurRol.i  Vall.vbi  fupra,quos  videas. 

Aliteretiamrefpondctibi  Ripa.nu.zi.Nam  dum 
j dieebamusf  negatiuam  illam  plura  bona  non  extare 
probari  per  aflertionem  l>gfredis,ex  «o fit , quia  artus 
negatinus  conOAit  in  farto  proprio  ipfius  negantiS)q 
non  negat  plura  eflein  harrcdirate.fcd  ncgatplura  rc- 

6 PMiflc.haxautem,qua6c6fiftunfrnanimb,t& farto 
aflcr£tis  probantur  per  3 nerrionf  ipHus  iuraramriuxr. 
iementiam  Accur.in  S-fed  ifta:.Inft.dcart.  & in  c.  li- 
goificafti.vbi  Fel.de  homidd.vnde  dicebat  Bald.  in 
conf.jiS.praftica  cinitatis.nu.6.vol.i.fidem  adhibe- 
ri afl«enn,fe  non  habere  pecuniam,  quia  hocconli- 
rthin  ferto  proprio.&  huc  item  rcfcrfdiim  c(f,quod 
deadit  Paul.Gaft.m  l.quicunqj.C.dc  fcr.fucir.  rt  in  1. 
lenios,Cde  tcft.vtaflcrit  Rip.m  d.i.  li  conllantc.  nu. 
ao.ff.lblut.  milirira. 

7 Videmus  modo  f quomodo  fubucnirc  polTimus 
creditorib.  vel  legatariis, fi  voluerint  probare  plura 
tMna  fiiiflcinhxrcditate , qu^m  dcfcript.i  in  inucra- 
rio,poAquam  ipfisonusid  probandiiniunximus.  Hi 
itaque  per  teftes  illud  probare  rerte  poteruntirt  non 
folum  perextrancos , Icd  cti5  per  rclks  dedomo  hi- 

^ redis,pcrcomcx.in  l.vit.jl.liccntia.  C.  de  iur.  deliber, 
vbi  Dotant*  omnes.  /; 

8 Qnpdca ratione dcmonftro.fnon  enim  ita  proba- 
biliter per  alios  rcites  ,quam  pdomcfticos  ictprobari 
potcft,arg.l.conlcnlu.§.finautcm.C.dcrcpua.ctc.vc- 
ntens.il  a.dcteftib.ficFcl.inc.quories.nu.z.circa  fin. 
derdhbusidc  Alcx.in  d.§.liccnria.nu.  j.v'cr.not.q>  ad 
probandu,vndcPaul.C.ift.  ind.S.licentia  danda.nu. 
^.vcrl.  item  not.quod  qn  diccre  Iblebat,  cum  agitur 

9 dc^bandis  mattimonij  fecretisf  duabus  gaudere  pr^- 
logatiuis:  altera  quarum  cft.vtfci licet  admittamur 
Icmi,  quibus  vt  plurimum  tcfiificandi  potellas  nega- 
tur, alia  cft,  vtartor  alTumat  ,pbationes  dedomo  rei : 
quod  fecuseft  regulariter, 1.  nimis  grauc.  C.  deteftib. 

10  Hocipfiim.quoddiximustdetclb.ampliabatBal. 

in  d.ff.liccntia  danda. nu.z.vt  etiam  habeat looim  iii 
femilianbusperpetuisj&conlratribus  pcrcontex.in 
§.cogitadum.  inauth.  demonach.Qiiinctiam,&  per 
vxor£  dcfimrti  id  pofle  probari  dixit  Bal.in  auth.  Icd 
cum  tcrtator.col.3.nu.9.vcr.quscro  pofi  deactum.C. 
adleg.Fakid.cuiusfcntcntiam  probat  Vital.in  rrart. 
darus.in  vcrb.nil  nouari  inucnt.confcc.pend.col.14. 
in  fi.idcm  voluitIac.de  Bcllouifin  prart.  iiid.rub.de 
ptob.negar.nu.  1 1 .in  fi.  Hinc  proptcrca  dicebat  Bart. 

. X 1 in  l.lcx,qusmtorcs.n.j.in  J.not.fuppellcrtilia.tqua; 
quis  habet  in  domo,pollc  ^bari  per  domcfiicos,  hoc 
cu  per  tuosfemiliarcs.idcm  innuit  in  l.qitotics.nu.2. 
C.dcnaufrag.lib.i  i.quem  IcquiturFelv.  in  d.c.quo- 
ties.nu.z.  de  tefti.  huc  item  coiiucnit.quod  not.idcm 
Bar.in  hin  tantum. S.vniucrfitatis.poft  nti.i.vcr.quid 
rticcndum.fi.de  rcr.diui.vbi  ait,  quod  qu^  non  pqisut 
xz  probari, nili  per  iJJosdc  colIcgio,tvtelcrtioncs,  qux 
occulte  fiuntcu.g  cft  dccollegio,idoneu  efle  tcfteni. 

Ad  luperiora  tamcn,qux  diximus  de  tclli  b.domc- 
13  ftici^vclimanimumaducrusmam  fi  fcruitadinirtc- 
rar.eis  non  cft  adhibenda  fides  fine  tormentis, i r.i  sc- 
iit Pa^.Caft,ind.S>.liccntia.num.4.&disit  Bal.  in  d. 
auth.uui  cum  teftaror.nu.p.C.ad  l^.Fak.  vbi  lecun- 
cum  etiam  rcquirimr,  vtpcrlcucrcm  in  c6ru  di- 
non  vacillcnr.pcr  hcdirtfl.ff.  dcquxft.  fic  pla- 
^JhrtFrancPorccl.in  trart.inucnt.c.j.nu.  8.  verfic. 
Icdponcquod  creditores. 

Vctumquarationcporcrimus  fuccurrcrccredito- 
”°^*degatarijs,vcl  fidcicomroiftarijsfi  probationes 
cisttcficianuJRcnicdiu  wgatuihatres  pr?ftaic 


iuramentum  purga  tioms;ita  fanxitlmp.inl.vlt.  §.  li- 
centia danda.ibi, vel  per  facramentu  illius.  C.  de  iur. 

* dclib.quem  contex. ibidem  fequuntur  * communiter 
fcribcnres,quod  hiramcnttl  iuxra  fcnrcnti.im  Accur. 
ibid.in  vcrb.illius,j;  Caftr.lubmi.4.vcrfquarto  not. 
eftdc  propria  coiilcicntia.rt  dlfpecialisc^is,  cum 
regulariter  fecundum  Alcx.in  d.ji.liccntiihfubnu.  3;  f . • 
1 j verf  not.quod  quis  non  rcquirattirquia  artoretnon 
probante  reus  et  fi  nihil  pneftitcrir.iblbluendus  cfi.l. 
quiaccufare.C.uceden.cuin  fiinilib.Necid  miryrtnr  . y 
cuiquam  viderideber : multosnamq;cal'us  inuenire 
cft, in  quibusdcfcrturiuramennim  purgationis  ,qua- 
do  aliter  vrtitasdcri^i  non  por.vtin  tot.  tir.de  purg. 
l<5  canon. vbi  fialiquisinfematustdccTiininc,qu^  no 
poteft  plene  probari.cohipclliturfc purgare  per  iura- 
metum,dc  quo  meminit  Maran.de ord.iud.in  d.part. 
innonoartu.num.iS.vcri!itemdcilloiuramento,dc 
17 nonnuloscafus, fin quibusdcfeituriurainentu  pue-  " / 

gationis,quando  veritas  aliunde  non  poteft  haberi  * 
enumerat  R.ol.a  Val.in  cod.trart  dc  confert-inuent. 
art.pen.a  nu.4.vlq;  ad  tii  rit. 

m 
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argvmentvm. 

Hacredicatem  verbis  repudiatam  fuifle , vt 
r.poflit  probari. 

SVMMARIVM. 

I Hgi^ditJS  repudiatur  verbis,  rf,i7  quolibet  indicio  volun- 

tatis . 

Z Hans  vt  nuda  voluestatt  quis  e^9ur,ita  contraria  deU-  • 
berationr  iSico  ab  bareditate  excluditur . 

3 Hareditas  repudiata  mteUigitur  per  verba  prolata  q^r- 
tnatiui  ^7  ajiertiue  rejpicsentia  tempus  prafens . 

Ratio  efi  nu.q. 

5 Htereditas  non  cenfetur  repudiata, fi  quis  dixerit, nen fut^ 

bares,vel  non  adeo  baredttaSem , fiue  iwAo  adire. 
Contrarium,nu.%. 

6 Dijfiretia  inter  affirmatiuam^et  negatiuam  dtfliorum  re- 

pudianda bfreditatis. 

7 T)eliberatioeti  enedium  inter  aditionem  repudiatio- 

nem. 

9 Hareditas  cenfetur  repudiata periUa  verba , non  fum  ha  • 
res, prolata pn/l  terminum  datum  ad  deliberandum,  an 
quis  velit  adire, nec  ni.  Et  cur.  vt  nu.  lo. 

I I Aditio per  quem  aflum  inducitur-,  per  eius  cStrarium  in- 

duatur repudiatio. 

l z Hareditas  non  cenfetur  repudiata  per  illa  verba, non  fum  ' • 

bares , prolata  ad  interrogationem  eius, cuius  non  inte- 
re fi. 

I ^ Refponfio  fafla  ad  interrogatione prafumitur  deliberata. 

Hareditas  cenfetur  repudiata  per  verba  non  fum  bart s , 
prolata pofl  lapfum  tempus  trium  mentium.  EPeur , vt 
nu.l  i. Contr.  nu.  i6.  . - 

17  IntcHe£ius.$.fimtlrq;modo.l.vlt.C.dertpud.  bared. 

1 8 Hareditas  repudiata  cenfetur  per  verba , non  adibo  b{re . 

ditatem,infuturum  tempus  prolata. 

Contr.nu.  19.  ^ - 

20  Hfreditas  repudiata  tenfitur per  verba  abeugatista  in  fu-  , 

turum  tempus  prolata, vt  non  adibo. , 

II  Hfreditas  non  cenftur  repudiata  f i verhaproftrantur  in 

futurum  afitr Itui, vel  ajHrmattui;,vt  repudsabo , vel  re-  ' 

eujabo. 

11  Hareditas  cenfetur  repudiata  per  verbum, nolo,  cum  infi- 
nitiuo  diTugante  ejjintiam,  vel  impUmentum  udus  ,rt  ^ 
nolo  tjfe  bares, nolo  habere  bareditatem , vel  nolo  ad  tnt 
pertinere. 

Z j Hareditatii  aditio  indu£la  cenfetur  fi  diiium  fit  volo  ejfe 
btrtsjicuiper  verba^  voloadirt. 

14  HartdilAi 
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24  Hdrtditaih  repudi-ttio  inducit ur,Ji dicatur  nolo  ampHut 
adife,^ynoloa>npliu!efcb.ercs. 

2<i  Usrcdiiairtpudiatactnjctur,jiquti coram tiltibui  dtxi 

rit  fi  notlf  adire  hartditatemjibi deluam . 

26  Hareditatii  repudiatio  indueitnr,cum  quis  eum  turamf- 
todixirit,noloadirebareditatem. 

^ j pltereditas  repudiata  etnfetur,  quando  quis  in  firiptis  dt- 

i^trit,nolo  adire  bareeUtatem . 

• Hereditatem 

CIO  voluntatis  probatur  cx  contexr.  1.  repudiari,  ff  dc 
2 acq  hjrcd.&  ficutmida  voluntate 

rcs?itac6traria  deliberatione illico  ab hxreditatccx-  . 

eluditur, vt  habetur  in  §.vlt.verf.ficut  aut.Inft-dch?- 

rrd.qualit.&dfffer.iccircohxreditatcfuiire  repudia-. 

« 5 lamcxcoconftabit.ffiprobatunririthxrcdcmprom; 
Jifle  verba  rerpiciitiatcpusprxfcnsafhrmatiue,  at  al- 

fertiue,vt  li  dicatur  renuntio  hfditati.vel  repudio,  li- 

ue  rcairoh®rcditaicm.hcc.n.verbadcfi?nantdiip<^ 

litionem.St  pioptcrca  repudiationem  .vtsacitum  clt. 

in  l.a.C  dc  iur.&  fart.ign.&  in  l.poftq  Im.  C dc  paa. 

& 1. 1 .il.largius.ff.de  lucceff cdi^i.  & 1.  (icut-  C dc  tc- 
pud.  hxr.  fk  authorirarehoium  oinnium^lcruaurt 
Bcncd.de  Pluinbinin  l.quiric  patrisJUi.7.C.vndc  liD. 
ita  er  admonuit  D.Fran.Mantic.in  luo  tradi,  dc  con  • 
icdl.vlt.vol.libr. t2  tit.i.4.nu.J.quod antecum  «lui?. 

An".dc  Vbal.in d.I.qui  Ic  patris.nu.26.Ratio clt , qa 
4 ivcrba  huiulinodi  delignaut  plena m'ccrtirudinfc^{o- 

Junratisfinevlla  dubiiationc.vcl  dependentia  atque 
dcmonftrantquxnam  fu  voluntas  profcrcntis,&,p- 
pterea  non  cll  admittenda  qucllio  voluntatis, nec  cit 

• locus  conicdluris.l.ille.aut  illc.S.cum  in  veibis,  tt.de  , 

leg.?.d^l.continuus,Jl.cumita,ff  deverb.oblig.  _ 

' 5 Dcclarcs.vtiftud  locum  non  habcat.tqn  probatu,  . 

fii  Caiutn  dixiflc  tantu.non  fum  hiresTitii,  vel  non 
adeo  harediiatcm.liuc  etia  nolo  adire : cx  hoc  enim 
non  celetur  probata  hxrcditatisrcpudiatio:  vniabc- , 
mus  ab  Accuc.in  d.l.q  le  patris, in  vetb  ncgat,C.vi\d,*, 


ca.l.qui  fc  patris, nu.76.licctnu.S8.  aliafequ.itur  par* 
tc.vt  llatim  dicemus , ct  tirmat  hoc  Fab.  Aecoromb. 
ibi.po(l.n.64.vcrrcx  cuius diclis.vbi  paritcrdicitma* 

**  "is’’‘communcm  hanc  eilcopinioncm.  1 

8 ° Contrariam  vero  Icnreriamt  quod  immoifta  ver- 
ba,non  Ium  hxrcs.i  cl  nolo  adirc  hareditate . probat 

rcpudiationem.requutiruntquam  plurcs numero, ct 
authoriratcnoinfcrioresiam  all.atisluDcriobus  feti- 
bcntibus.NamhocmpiimisvfuoluiffegloJnl.vlt. 

C.dcrcpnd.hxrcd.Dyninl^c  rebus,  ffremm  amor. 
Cyn.ctiam,ctBar.ini.filti,*«.ff.adTrcb.  idem  Cyn. 
in  l.i.Cdc  iur.cttaa.ign.  Ang  dc  Vbai.in  l.qfcpa- 
tii.s,nu.)i.C.und.libcr.quojq  loco  arbiftaturin  hac 
difficili  controucrlia  polle  hanc  rvmarUonclufionS 
iullam,ctucra,qu6d  iiucqi>is  neget  lcharrcdcm,fiuc 
dicat  nonsu  ha-res.liue  dicar  non  adco.fiutdicatno: 
lo  adire, liiic.dicat  harreditatcm  libi  non  tt^cdirc,ucl  ■ 
fimilia  ucrba,lempct,ct  indilVindi  uideatrepudiare#-: 
attellansibi  hanc clVc^communc.m  omnium  Dodo- 1 
rum  ultrainontanorii  opinionem, et  ptObiae.condu-  > 
llonc  citat  dcccm.cr  icptc  iura  cipilia,  {jujvmco  iudi- 
cio  optime  piobant  hanc partem^iuatu  iple uideas; 
qaciretlongu  hicomnia  rcfiirrc^hancct  partem  fc- 
quutuseft lal.ind.l.qui lepatris,pollnu.4i  uer, Iccfr- 
da principalis  Ihit  opimo, ib», et  cgoillam  6rmo,6cc. 
jcmot.i  prorliis  omni  dillintlionc,&  ab  ea  videmr  cti 
ffuc  Alcx.ibi  num'.5,&  Icq.  qu.im  plurcs  etiam  aliost 
idenr  lenticntcscitat  Ang.de  Vbal.loco  proxime  al-1 
lato, $4 nonnullos  alios  Fraii.Manii.iijd. luo  irad.de  • 
conicd.vlr.vol.iib.ii.pollnu.p.  vctf.contrariam  ve- 
ro. ibifld  partes  cxaminararticiilum. 

In  h’oc  authorum  diffidio  negare  no  polTumus  ar- 
ticulum efle  difficilem,  & inuoli:  tu  , & propter  leges 
vario  modo  loqucntcs  non  pofle  haberi  cerram  de- 
terminatione, & proprercd  vtcrq,  perfacile  .lullincri 
potcll,vt  monuit  uab.Accoromb.in  d.l.  qm  fc  patris,. 
num.64.  , ' 

VcrutamenjVt  inter  fc  diffidentes  authotes  ahquo, 
padococordes  efficere  poffimus,  Ik dillingucdo  dt-i 
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primo  tradidit  Bal.inl.potuir,nu.  io.vcrf.lexro  qus- 
rOiC.de  iur.  dclib.  vbi  dicit  hac  efle  ipfam  veritatem , 
&'poncns  ibi diferimen  inter affirmatiuam,&  nega^-.. 
tiuamteoncliidii.quod  affirmare  Iit  ens,  negare  a».u5 
duplici  ino  pofle exponi,vnomodopro repudiatio- 
nc,vt  in  conclufione.alio  modo  pro  medio  lUtu,  quj 
pertinet  ad  deliberantem.  Nam  qui  deliberat  nondu  ; 
eft  hares  ac1u,fcd  i»  potentia  cflcndi,6c  non  effendi , 
prout  inde  .ipplicanerit  animum  adaUcnimicflcrgo 
delibcratiotmcdium  interduoexrrem.i.quxsfit  adi-  . 

tio,&  repudiatio  ciim  igitur  verba  negatiua,  no  fum 
ha-'rcs,fint  ambigua,  pertinet  eoru  declaratio  ad  pto-  * i 
ferentem,  & Ii  non  declarentur  verba  tanqua  incerta 
nihil  operantunex  prolatione  enim  diflorum  verbo- 
ru  poteft  imclligi.quod  adhuc  velit  dclihcrafc , fient 
quando dicit  no  adeo,quia  & tunc  116  fcquitur,  ergo 
lepudiomam  & pariter  poteft  intclligi  n6  adeo;  quia 
' ad  hoc  delibero, an  mihi  expediat  adircivr  Dod.*co 
muniter  tr.ndcntes  in  d.l.qui  fe  patris, hxc  ibi  B.ild.dc 
idem  tradidcrcPaul.de  Caftr.nu.a.vcr.quxriturcrgo. 
Rom.nu,i6.&  i7.etDecpoftnu.i7-vcr.fupralcriptis 
I non  obftamibus.et  hac  cllc  * cocm  opinionem  rrfta- 
tur  ibidem  Curt.iunnu.  1 7-  licet  examinado  queftio- 
nem  videatur  non  firmare  pcdcs.cthocibicof  rmat 
Si^^n.dc  Homod.nu.  lO.et  leq.  ct  Bciicd.  de  Plumbin. 
ibfd.nu  7.vbi  optimam  diftindionc  affert , quam  vi- 
dere poteris.  Ang.dc  Vbal.  etiam  ibidem  nuin.  24.  ct 
plur.fcq.pariter  diftinguSdo  ponit  plurcs  calus,  ct  ci- 

tatlcaaiorcshuiussctcti*,.licctiplc,vtinferiusdicc- 
mus,alitcrsetiat,ctcuiftistr3fitineodc  loco  Sebali. 

^ Sap.nu.i6.cticq.vbi fcpiuS3ppcllathanc*c6cm opi- 

nionemi  a qua  non  rcceffit  Ang.  dc  Peru,  ibidem  nu. 
/4.  Ct  fcq.  ct  pio  hac  femcatia  plura  adducit  Coz.  ia 


minum  datum  ad  dclibcraduinn  quis  velit  adire,  vei- 
repudiare, Sc  tunc  fi  dixerit  Ic  nolle  adirc.intclligitur 
induda repudiatio , alioquin  rcfponfio  redderet  ob*  : 
fcura,&  incerta, contra  l.dcxrarc,§.  nihil, ff.  de  intc^ 
rog.  aci.  6r  ira  declarat  Rom.in  d.l.  qui  Ic  parris,  poft 

nu  1 7.vcrf.aducrtcndu,C.vnde lib. quomloco^)b.it. 
hocpluiib.rationibus,q>&  p>acct  ibi  Alex.n.6.&  Cc-- 
liiit  Soc  icn.in  conl  4'  .m  cauia  agitata.nu.  i .veri.  uu. 
patet  ex- co,quod  habuit  terminum  lib.4idem  etiam. 
explicauirLud.Gowd.d.l.  qui  Ic  patris, nu.89.vcrfic.. 

* prifuppofita alia  opinionc.qui*  communem  Icribg-. 
tium  eflcfnlam  affirmat.cu  enim  datu  fuent  tempus 
ad  delibcrandu,pr«fumitur,  q>  deliberare  rcfpodcrit,  ; 
& pr6prcrc4,quod  repudiare  volucnr,  yt  lic  loquntus 
eft  lafd.l.q  fepatris.nu.41.vcr.lcd  tuaducrte,&  Dcc.  ■ • 
ibidem  nu.  1 8.  atq;  Paul.de  Caftr.nu.a.dc  Scbaft. Sa p. 

ibid.nu.27.vcrf.fccudolimira.hocquoq,comprobat 

Fran-Mantic.d.trad.dc  conied.vli.vol.hb.  i a.tit.  14. 

10  poft  nu.  I ?.5c  I s.Quod.ct  ea  ratione  conhrmo:tnam 
li  per  hxc  verba,  puto  mihi  harrcditatc  nonwpcdire»  . 
aut  hxrcditatem  efle  mihi  pcriculofam,  prolata  poft 
rerminum  dclibcrationis,induciturrepudiatio:vtM- 
cicum  cft  in  l.fed  fi  alio,§.quid  li  fulpcclum,  ff  ad  fc-  . 
nat.conful.Trcb  vt  notat  Bar.ind.l.liquisigimr,  fic 
et  per  verba  prxdida  ccfeatur  induda  rcpudiatio.ira 
ratiocinatus  eft  Rom.d.l.qui  Ic  patris,polt  ,n.i7.vcrl. 
iftud  probo,  huicctiam  fauet,quod  per  cum  adum, 

per  quem  inducitur  aditio,  t per eiusconttariiiindu- 

citurrcpudiatio.cum  paribuspaffibus  hxc  vadant. 
vlt.lntt.de  hxr.qux  ab  intcft.defl.ncisffdcacq.h^r. 

& l.ficut.C.dcrepud.het.fcd  p vcrba,volo  adtrc,pro- 
bata  poft  terminfi  deliberationis, mducituraditio.Ic- 

eundum  Baitunl.gaihffide  aequi, hxr, & ano^^it  . 


n 
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faris  abunde explicatuni  in  concluf.  aditio.  ergo»& 
przdi<^ocalu  pcrciusconttarium»fciliccr  ,noloadi* 
rCfinducitur  repudiatio . 

Poftehorcm remcntiam  (i Tequi  malueris,  limtra- 
3ZIC  poteris  proccderc,t  (i  verba  pra»lidta , nolo  adire  > 
▼et  non  fum  hatrcsi  fint  prolata  ad  interrogationem, 
cuius intereft  ,rccus  fi  alterius  , vtin  cafu  luo  probat 
Corn.inconC9i.litcra  Hf.vol.4.vbi  confuluir.  Ii  mu- 
lier intenogata  noni  fponfo  fcd  a notatio , vel  alio  > 
cuius  non  intetell » refpondct  volo  accipere  in  mari- 
tbmmon  indQcuntdilpontionem>licet  ad  interroga- 
«arcrpondcat.de ita  ex  authoritan.  Corn.limitar  Lu- 
«kxLGozad.in  d.l.qut  i'c  pattis.nu.  i9>verf.ru  vitra.  C. 
vodJiber.&Scbaft.Sap.tbi.nu.ig.verf.lecundo  infer 
«ur.qui  dicit  communem  efle  c^in.quod  rclponlio 
X/ 1 interrogationem  prxfumitur  deliberata. 

Fnorem  vao  lententiam  ampic^ens  lim  i tabis,vt 
Jocum  non habeat»quadopoU talia  vctbanoloadi 
re,  vel  ,non  fum  hstes^rolata,  lapli  lint  tres  nicnfcs: 
I4tquia  tunc  verba  huiuunodi  cum  curru  temporis  triu 
menlium  rcqudrium  inducunt  vtiq;  repudiationem; 
vtrede probat tcxt.inl.vlt.  §.  limiliq;moJo  lun^a 
gL&  ibi  Bar.C.dci^ud.hxr.&  Calt-in  ead.l.vlt./.cfi 
igitur,nU.p.quoin  loco  confidaaulti  quod  cu  verba, 

15  nolo adire,iint ambigua, per  Ipacium  ttium  mefium 
intdligacuris,qui  ea  protulerit  prorfusexclufusiquia 
vcriUmilc  cft.qiiod  (i  nonhabuiflcranimu  rcpudi.i- 
di^edadcuodiiintracosmcniesfccifler  inuicamim , 
^od  tempus  fuit  i lege  pr«llitunl:vndc  merito  lap- 
itis trium  roeofiu  cum  vcibis  lupradidis  inducit  taci- 
tam repudiationem:  Sc  ira  etiam  intdligit  ide  Callr. 
in  d.i.qui  fe  piatri$,nu.2.C.  vnde  lib-ciii  tinitimu  clf , 
quod  prodidit  Bal.in  l.gait, ff.de acq.  hxr.du  voluit , 
quod  licet  perifJa  verba,  volo  adire,  non  inducatur 
aditia'tamcn  fi  pofl prolationem  didoruin  verbord 
emrenr  trcsmenfcsinducimt  aditio, ad  quod  citat  d. 
l.vlt.$.nmiliq:modo,C.dcrcpud.ha;rcd.iSchuici'cn- 
tcntizfcfubTcri  pGtMantul.trad.de  conicd.vlt.  vol. 
<l.Jib.iz.d.tit.i4.  nu.  zo. 

16  IfUsnondiffiinilanccrfuitaducrfariust  Lud.Goz. 
in  d.i.qui  fc  patris,poG  n^.9^.  verf.  mihi  aut,  C.  vnde 

X7lib.q  confldcrauitcontcx.ind.if.fimiliq;modo,tcui 
inniti  vr  opinio  conrraria,porius  contra  probarcjfci- 
liccr,quinimniopoft  tres  mefes (It  fada  aditio,  <5(  no 
poflit  amplias  rcpudiarc,quod  probat  iprccxiilomct 
' tcxulum  ibi  diciturapcrrilliinc  intra  trium  iiicnlium 
fpatium.&c.Sr  ita  innuit, quod  li  apernnimc  non  re- 
minciet.df  adiniflc.6c  hoc  etiam  tenet  Bald.co.loco, 
fbbdcns,qu6d idcofi infvatrcs mcnfcsno  repudiet, 
dicaturcxcIuGisd  iurc  repudiandi, Vel  abAincndi,  qa 
ille  terminus  Gatuiturfauorc  crcditoru, quorum  inte 
reftadire  hzreditatcm.fic  hzredcm  obligatu  habere, 
vt  not.in  l.quamdiu, ff.de  acqu.harruiiuldem  fhi^  fuit 
Jafiin  d.l.quifc  patris, poA  nu.4i.verr.fccundo  limita 
fignamer,&  Dcc.poG  nu.i  S.vcrf  i.limitatur.  vbi  di- 
cittex.in  d.f.  Gmilique  modq.  loqui  in  repudiatione 
cxprcGTa , & quod  tempus  trium  mcnliu  non  currat  d 
die  verborum  prolatorum, fed  d dic icicntix  vtcriain 
declarat  ibi  Sal.  quotum  opinione  dicit  Gozad.cflc 
inendtencndani,&  ipfc  iuxta  eandem  confulerct. 

Secundo  loco  limitare  poteris  priorem  ientetiam, 
jS  vt  locum  non  habAr,  t fi  verba  huiulinodi  proferi- 
nuin  tempus  fumnim,vt  fi  diffum  fit.nonadibo 
seditatem,  hoc  cn  i m ca  fu  probatur  ani  mo  certo  pro- 
tulific  verba , & nolle  haaxditatcm  habere;  vt  doiilc 
declarat  Bal.in  d.i.qui  fcpatris.num.  1 z.C.vnd.  liber. 
Nam  ex  verbisfiituri  rcmporisnegatiuc  prolatis,  ina 
^cUrcdcmonftraturanimusrepudiantis,  quia  fub- 
aditionis  negatur  pro  omni  tempore  tam  pr* 
/cnte,qudm  fiuuro ; vtibi  per  Salic.cuius  opinionem 
feqiiitur  Alex,  licet  curo  non  alleget,  ibid.  poft  nu.d. 

j.&lUt.pcr  tex.in  i.  vnius.§.  1 •tt-qb.cauf.in  polT& 

fc^^tuwni^coi*  f cut.bo.daa,6c  cu  ^ 


trafitMant.loc.fupcriiiscitato.n.ai.vcr.4.c6icdi:ura. 
19  AbhocalicnusluitHai.d.l.qrc  patris.poftd.  nu. 

4 i.verl.quarto  mirabiliter, ibi, 4c  ego  in  contrarium. 
C- vnd.  lib.quo  111  locouoluit  nullum  clfe  difcrimen 
inter  ver^a  prqiara  in  futurum, ucl  dc  prailcnti  cu  in- 
fiuitiuce^  l.fiis,quiin  prin.rt.de  inoific.  leltiin.iun- 
^a.i.fi  maritus, laz.j).lincgaucrir.tf.dcadulr.&  a lafi 
fiat.Bolog.ibid.nu.s6..Sc  tranlit  Dcc.pofi  nu.  1 s.verl'. 
moderni  (ic,&  Gozad.nu.94.ucrl. fortius  cgo.iibi  ani 
inaducrticuitra  rccctuiorcs  iiira  allegata  pro  limita- 
tione non  probarequia  tcx.ind.l.vnms  loquitur , qo 
prxccllmt  tempus  datum  ad  deliberandum  ibi,li  in- 
ira  tempora  fibi  prellicuta  dcliberet.dcc.quo  caili  ctia 
fi  dixillctnollcadirc/inducla  crtot  repudiatio, ut  pau- 
lo ante  dlximus,i3c  idem  dcalijsiuribus.admoncr  ta- 
men ibiGuzad.in  limitatione  adlhpulari, quzhabo 
lurin  .ilipuUtio.rt.de  vcrbor.oblig.rclinqueas 
hoc  cogitandum . 

Ad  concordiam  poterunt  hac  ratione hz  adduci 
opiniones, vt  prior  procedat,  quandouerba  proferu- 
zo  tur  in  fucumm  abncgatiua , t ut  fi  dicam  non  adibo, 
ucl  prortteot  inc  non  immixturum,  fiuc  inc  non  adi- 
turum,quz  omn  ia  abncgariu.i  liint , & tunc  repudia- 
tionem faciut.l.fi  aducilarius.CAie  tid.inrtruin . cum 
alijsinhmitationeadduchs. 

Pollcnorucro  habebit  locum,  fi  uerba  proferant 
2 1 fin  futuroartcrtiucjuci  alHrmatiue,ut  ii  dicaturropu 
dtabo>uclrcculabo,liuc  proferatur,  merepudiaturiu 
quia  tunc  perhax  uerba  non  indncirurrcpudiatio.l. 
athlctas.rt.de  lal.dc  l.anipliusnopcri.tf.  rem  r.it.hab. 
& ita  dillingiiit  rcconciliandoopmioncsBened.de 
Plumb«||n  d.i.qui  lcparris.nu.S.ucrflccnndoc.ilij,C. 
undelib.ubi  &.  illud  pouremum  iiudligtreirc  ucru, 
nili hxc uerba  linrproKata  in  iudicioad  altaius  peti- 
tionem, 6c  inihtnciam  , quia  co  calu  dicla uerba  cum 
iapiutriuin  mcnliu  inducunt rcpudiationem.utnoL 
gl.in  i.ult.Ji.i  .(J.dc  iur.dcIib.iSc  paulo  ante  diximus. 

.Tcsuoiimitaiula  erit  pnor opinio  , ut  locum  fihi 
2Z  non  uciidicer,t  qua ndoucrbum,iiolo,  cum  infiniti- 
uo  denegaret elicntiam,  ucl  implementum  achis,  ut 
fidicam,nolocl]chcTes,noiolubirchcrcdtfateinolo  . 
ad  mc  pcruncre.bx  tus  enim  ucibis  laus  iiidctur  pro- 
bariantmum  repudiandi, ck  hereditatem  a le  abdicd- 
di.ut profitendo Iciipiic  Ludo  Gtuad.in  d.i.qui  Icpa 
tris.nu.95.ucrlquin(o ego  limuo,C  niid.lib.  de  inde- 
tur icntitc  ibi  Sebali  Sapi. nii.z  5. cuius  opinioni  haud 
dubie  rclponditdodrina  Bart.in  l.gcrir.ff.dcacquir, 
hzred.dum  uoluitquod  licet  fi  dico, uolo  adire,  non 
2}  inducatur  aduio.t  tamclecus  fit,  fi  dicam,  uolo 
'hxics.  quia  hacrcdit.ntisadirio  ex  hiscclc(urindiifl.i: 
iic  ad  rem  nolliam , quando  uerbum , nolo,iungitur 
cuminhnitiuo /ignificamccl1cntiain,m,  nolocrtc, , 
heres, flaninxidponit, Se.  probat  repudiationem.  Are 
tamen  m i.icrui  dcclione.tf.de  Icg.  1 .tenet  in  illis  uct 
bis  nullamcflcdiflcrcntiam.proprerei  cogita. 

Quartolimiubispizdidam priorem  Icnrcniiam, 
24utucra  non  Iit,  lliucrbispntdttiis.ndicdla  fiiciitdi- 
^oamplius,  ut  quu  dicat  quis,noloainplmsadire, 
dcnoloampliuseiieh^rcs.Nam  tunc  recte  inducere- 
tur repudiatio;  ut  infigniteraniraaducrtit  Sal.  in  d.l. 
quilepams,nu.ii.uat.lin  aurem  dixiflcr.C.und.lib. 
qui  ad  hoc  aiicg.glo-in  1.  pofiquam  liti,  quam  etiam 
idem  Sal.noratibi.num.  i4.uerf.  quxro  modo.  C.dc 
pad.hocidem  Saiic.  ccnluuinl.accufatorcm,C.dc 
accu  fat.&  fcquu  tur  Alex,  in  d.i.qui  fc  parris  poli  nu, 
d.uerfifallitpriino,dc  lalIpolld.nu.41.  ucrl.  tertio  li- 

mitaiur.Dcc.poftnum.i8.ucrfircriiofallit,&  Ludo., 

Gorad.num.  95 . ucrl.  tertio  limita,  quib.  le  fubteribit 
Mantal.uad.de  coaied.ult.uoiun.lib.  1 z.ii.  14.  mim, 

2 1 .ucrfi  tertia  conicduta . 

25  Quinto limitatur,ut  nonprOccdat,t  fi uceba  prcdi 
da  protulerit  conuocaustcllibus  , dicens  fitistcltes 
fnenQUcadiicfizccdjitatctnauht  delatam  : quia  ex 

hoc 
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hoc  fatis  clarc  dicitur  apparere  dcciusanimodeli* 
beratorepudiandi : ut  obfcruauir Lud.Gozad.  in  d.l. 
quircpattis.nu.98.vcrf.8.1iinito,vbi  id  etiam  exten- 
dit» n conm  tidc  dignis  licet  non  ad  id  conuocatis  di 
xemfenollcadire  : quia  occafioncm  cepit  faciendi 
adum  repudiationis ; vtctiain  in  finiili  coiifulmsre- 
fponditSoc.ien.inconr.86.viib  teilamento  magnifi- 
ci DSaluaroris.pqft  nu4.vcri'fecundo,quia  d.  vetba 
)ib-  ?«vbi  li  hzres  inlbrutm  grauatusfcOimcre  vni  cx 
agnatisquem  clegeritdi  dixenr  coram  ndcdignis>li- 
ca  no  acccrlins.qu6d  velit  eligere  talem » dicirur  in- 
duda  cledio • qma  apparer » quod  occafioncm  c^pit 
faciendi  didam  elcdioncm^quandoerat  coram  tide 
dignis  hominib.  coram  quibus  non  cfl  verifimile , ^ 
ve^a  iadamia  proferre  yolucht.lcddifpoririua,pro* 
tit  m fimiii  dicit  tcx.noiab.in  1.  Pamphilo,  §.pio|K>fi- 
tnm.ff.de  Icg.  ?.ct  t^time  rclpondcr  dodrina  D.  Ant. 
in  c.  vcm^s.il  i .dc  fponf  vbi  inquit » qubd  fi  quis  pro- 
tulerit limiba  \tcrba,rti  volo  capere  talem  in  vxorS » 
in  app.iratu  maihitionii  i pra.‘lumpuoeff , quod  deli- 
berate proferactdc  idc6difp<>nuot:fic  dicendum  erit, 
quando  verba  huiuiinodi  fuerint  prolata  in  appara- 
tu ffdc  dignorum  virorumiarg.l.dmus.ff'.dcmilit.rcff. 
& $.paIam,inftit.co  tit.  -5c  comprobauit Mant.  d.  ut. 
i^  nu.at.  vcrfquintaconicdura. 

Potui r, & icxio  limitari  hxc opinio » vt  locum  fibi 

26  non  vcndfcctit  quando  quis  cum  iuraincntodixcrir, 
noloadirchzrcditatcin;  nani  cx  hoc  probatur  repu- 
diailcquia  przruinuuriurancanimodclibcraroicum 
quis  magna  cum  dciiberationc  calcatur  accedere  ad 
iurandiim.neincautein  pcnunicrime  incidat,  quod 
emrandum  cff»ctiam  fi  mors  debeat  fuffincu : vt  do- 
cet nos  exemplum  clariliimi  viri  Atrilii  Regali , cu- 
iusiummamconffantiamrcfcn  lurifconfin  l^..inff. 
ff.de  capr.&  monuit  Cur.fcn.in  auth.  facranicma  pu- 
bcmin.nu.i)C.iiaducrr.vcnd.iS:italimitat  Cur.iun. 
in  d.I.qui  ic  paujs.nu.;8.vaf  potcfl  etiam  aliter  iimi 
tari, Cvnd  h. cui  accedit  D.Mant.d.trad  de  conicd. 
vlr.vol.d.iib.  1 i.d4it.i4.nu.24.  quo  m loco.nu.aMta 
dit , & aliam  limiiarioncm , quando  Icilicct , quis  in 

27  fcripris  f ita  dixcrir»nolo  aduc  hzrcditatc,  quia  prae- 
fumitur deliberare fcriprum:ad  hoc  citat  Bart.in  1^ 
ritnu.  1 s. ‘Cdcacq.hzr.de  Soc.icn.inconr.45.1n  caula 
agitata, poff  uu.i.rcti.itcm  patet  ex  co.uol.4. 

QO  C L V S I O DCCCLlll. 

ARGVMENTVM. 

Quo  paifio  probetur  hzrcditacis  repudia, 
tiote,  atfadis . 


S V M M A R I V M. 

1 H/ertditaiftpudiata  pr^fumititr  ,Ji  bterts  ptrmittat  rtm 
bdrtditarum  perire,  cum  pojfet  eam  feruare. 
a Haredftatis  repudiatio  non  prafumitur  indu£ia  yjibares 
permittat  rtm  bareditariam  perire, qua  modica  Jit  vte- 
Utatii.fecui  (i  magni  ptety . ^ 

3 Soror  permittens  baredftatem  paternam  diu  pojjideri  per 
fratrei,iy  tum  egeret  aliquo  petebat  eis  vtaxeUiJa, vi- 
detur repudiajje  ius  fueeedendi . 


Tl  Rl  i c pfobari  etiam  poterit  h^rc 

J.VC>Oc.  iAVi/lrla  fuiiTc  repudiata  > 

I vt  n harres  permittat  t tem  hereditariam  penrc,  cum 
pofler  eam  faluam  facere;  cx  hoc  enim  ipfa  hzredica 
tisrepudiatiorcdc  prob.ibirur,arg.i.2.C.dc  intan.cx- 
poli&  ita  refpondit  Soc.fcn.in  conf  45 . in  cauta  agi- 
rata.nu.i.vol.4.permotusauthoritatc  lac.de  Aret.in 
l.rccufari.fT.  dcacq.  hzrcd.  vbi  etiam  Bart.  per  iiluin 
rexr.  hoccxprcfse  norar. prout  & idem  obferuauit  in 
J.gcrit.nu.x.vcrf. venio  ad  quartum.fF.co.tit.quibusfe 
iubfa  ipUi  M am.d.tiaA.dc  coaicCl.  vJc.  voluo.iib.  1 u 


tit.  14. nu.  26.quoinlocojdiamcninteiligithabcr4 

1 iocum>quarido  res»  f quam  haoes  pafliis  eff  penrc , iU 
magni  piccijifecus  ii  modicc  vtilitaris  riu.rit.qa  tunc 
n6  ccnlct  quisrepudiarc  vt  anrccuin  etiam  ammad* 
ucnit  Aret,  in  d.l.rccuiari,  poft  pnn. 

3 Ex  hoc  il  lud  exiit/  vt  fi  foror  t permi  fir  hf  dttatem 

paternam  diii  poflidcri  per  fratres , 3c  cum  egeret  ali- 
quo petebat  ab  CIS , vtcxclufa , vidcrurrcpudiaffc  iiif 
iucccdcndi  non  cx  curiu  rcmpqns,icd  cx  racira  volff 
tate:  vt  coUigu  Bart.in  d.l.rccu!arc.nu.  1. 3c  Iniol.mv 
a.ff.dcacq.hzr.cx  tcx.inl.^cula  ff.de  Baibiibi 
in  addic.adBar.id  ena  protulit  Soc.l<ui.ind.c6f.454V 
3.V01.4.  dc  Ale.  incof  SS.Eximiedoimnc  vicariemiK 
3.hb.x.&  lare  per  Mant.Ioco  pcOxiniccicato.  im. 
veri',  item  notam,  quo  in  cafu  iflud  declarat  duobus 
modis  cx  mente  lmol.de  Ang.ind.  1,  tcculari » vt  pet 
te  videre potes. 

CO  ^ C L r s 1 0 DCCCLF.  ' 

A R.  G V M E N f V ii.  . ,• 

Tcftibus  hzreticum  probari  .■  & quotfuP- 
ficiant . 

SVMMARiyjU. 

1 HarttieumquemeJ/e per tifies probatur. 

2 Hareueut  per  duos  tepi  probatur. Contrarium  jsum.y, 
'J{etponJio.Hum.  4.  cum  feqiunubui. 

J lnteUeHus.i.adi^imm.c.  exeommunicatnus U i.debaret, 

7 £pifcopi,C  mquJUorisarbitriortlinquitur,  quando dan 

Juj^tantteJles  integri  ad  condemnandum  quem  de  bff 
reji ; quando  vero  non . , 

8 Harettcui  probari  potejl  pn  duos  tejies  integros,  tr  omni 

exceptione  maiores . 

p T e^ti  snbabiUs  admittuntur  in  bartji probada  ad  inqui- 
rendum , non  autem  vt  propUrea  legitimi  tejiet  ejie  trtr 
dantur,aut  Jc^  plena  Jit  fides  biienda, 

10  T ejies  omni  exceptione  maiores  qui  dicantur . 

1 r Haretseui  aeeufatui-Jivideatur  bonus  vfb,  tutijfimum  cfk 
ad  voces  duorum  te  filum , illum  non  condemnare  ,niji 
aha  adjint  indseia . 

1 2 7" e^es  tn  baretieo  probando  mcejft  efi  tefthnony  fui  prch 
habiUrn  eaufam  addueere,etiam  non  interrogats . 

1 ^ Tefies  tn  baretieo  probando  debent  reddere  rationem  dt 
bii,qua  plene  fcurint,non  autem  de  aliorum  auditu. 

X4  Te^irbnem  illam  adducet, fcio, quia  fum  vicinus,  Jibat. 

l^T  ejiii  interrogatus  quis  dicatur  barttieus,  idque  ignoret, 
no»  probat.  • ' 


1 rw  quemcfTc.Vcl  verius  pro- 
X.  J.«vl  vLlv.  Ll  IIJ  Mfitiones  hzreticalcsdi- 
1 xifl'C)Gue  harciiin  commi  riffctpcrtcffes  probari  fan- 
citum  dl  in  c.vc  offic.in  $.vcrum,in  prin.ibi,  duasrc- 
ligiofaSfVbi  lo.And.de  Archid.de  in  caccufatusr^.li- 
caun  tic.de  hzr.in  d.hoc  idem  decidSdo  fcnllt  Boer. 
indccilii4X.in  prin.de  per  tor.llc  refpondit  confiilcus 
Oldr.in  conf.  17  i.quzfho  talis  cff,poff  nu.5.  ver.de  qa 
dicitur, 9 plures  reffcs,de  in  conf.iio.rcgutaris  habet 
traditio, nu.S.dc  fcq.vtid  ccnfuit,  de  Gondif.  in  tracl. 
de  hzr.q.  1 3-nu.  9.  verf.  poicff  et  fien  probatio  per  tc- 
ffesyde  voluicgl.inc.ad  abolendSm.lupcrverb.  depre 
hcnrus,cic.dchzr.quam  fd:|uicurNic.Eymcr.ingi  iu- 
per  d.c. ad  abolendam, tn  c.9.fupcr  d.vcrb. dcprelicn- 
ius.1ndircclor.inquiffupcrtit.dehzrc.in2.par.quod 
nec  latuit  lo.Caid.in  c.  i x.poff  nu. i.veri.  Iccudo  mo- 
do,in  traci.de  hzr.in  rubrquot.dc  quib.de  c.  hanc  cir 
dem  conclufioncm  comprobaccontcx.in  c.cO  ad  Ic- 
dciiiiS.nos  pnoris,dc  ibi  glo.iiipcr  vcrb.d.reltmm , in 
tir.de rcfti.huc itidem  pertinet,  q»dcacuitfuin.Pont. 
in  c.in  omni  ncgorio.b.  11  pcccaucrit,  in  tit.  dc  ccltib. 
Quod  igitur  h^rericus  perreitesprobeem  nuiluseff, 
qui  diilcutut . Vciuo)  per  quot  uffes  podit  proban, 

noft  * 


De  probacionib. 


non  Icuiseft  inter  rcribcnrcsalterutio.NOnulH.n.p 
diioMbi  pernes  ha^reticQ  probandam  eilc  icnlcreXt 

a quod  per duosttcltc<h*rciicusj5bcfar»iradidcrcIo. 
Annan.in  c.exc6icamus»2i.a(ljjcimus » de  hxrct.  Ar- 
cKi.Io-And-PetT.Anch.Doniin.&  Philip.  Fran.inc. 
vt  o£ciu*$.vcruide  harr.lib.d.  hos  (cqumus  eit  Boer. 

^ indecif  )4^iubnu.t.& hanc'  c6cmcllcientcntiain 
tedanirSocanccxcommunicamusdl  i.o.  X7.dchc. 
ret.eandcm  probat  Gondi(n<icViJladieg.intra^.  de 
h^tcr.q.i  }.nu.9*quod  6c  placuit  Acgtd.BoOan  prad. 
cnm.tit.dc  haerctJiu4~ hoc  idem  conhtmauitCarer. 
in  tra^.de  hxrct.fub  nu.  i i9*bc  inquit, & Sy  lucftr.  m 

^ ruroin verb.hcrclis,a.q.4.dc communi*quoq;dicii 
Amal.Alb.intra£i.dcagnorc.caiho.dchzrct.q.  34. 
ini.%.vetr.vcmm  quicqutd,&  piemus  in  c 1 . 9>  <6. dc 
hrrct.lib.d(ic  afieruic  & Smiichaic  cachol.  inlbt.ut. 
) r.de  prob  jm.Sdc  ibidem  tit.64alc  tcQi.  nu.  36.idcm 

J traditIo.Roy.de  h^re.par.i.aircr.4.nu.Sd.vbidc*c6- 
rnfiniJncandemdclccndit  (cnrcntiain  luI.Ciar.  in 
pra£^.CTim.$.h«nens,  vcrl.  haba  etiam , lic  IcnHr ) 6c 
Ant.GomcUib.3varaxdbU.i2.  iiu.9.  quosiequiiur 
etiam  Franc.Pegn.in  fchol.ad  direc.inquifi.Nic.  £y* 

* mciiin }.parA^ol.l26.inq.7i.vbi &ipIc*comnm- 
Tvem  elTe  bodoi  opinionem  adem. 

3 Huictamen  inia^pugnat  Gutd.Fulcod.in  c6ful- 
eacionibus  ad  inquintores  hatretice  prauitatisq.  1 5^:. 
aS.afTcruitcnimdurC)  libi  videri  homini  bonx  opi* 
nionis,  & famx  ad  vocesducmim  tcdiu  de  lamo  eri* 
ID  inecondFnare.Hunc  proculdubio  Icquutus  cU  Ar* 
chidand.c.vcotficiuA-vcmniqa,nu.4.dcbariet.lib. 
d.hoc  idcni  ibidem  io.  Monach.  vi  ct  id  voluit HoA. 
sn  rumm.tit.de  hxrct.$.quali(cr,vcr.vt  autcm<iu(d& 
fuitrcntftixAlb.ind.(ra^.deagnolc.a(1er.cathol.3c 
hxret.q.;4-nu.3.veril  quia  tamcn.idcin  videtur  velle 
Conrad.Brun.  lib^-dc  haeret,  c9.de  b.  Antoninus.  3 • 
rar.tit.  1 8.c.a.$.5.dc  Tabien.in  Tum.  verb.  inqutliior, 
$.37.idd  apeniiTimc  uadic  iplcmct  io.i  Roy.  dchxr. 
par.a.daflcr4^u.  10  j.vcrh  neq;  crit  temerarium,  vbi 
palinodiam  cantans  contra  id  • quod  paulo  antefen- 
lerai  ibt.nu.86.aflbu,lc  non  audere  in  tigraui  crimi* 
nednquo  truncata  c(l>&  diminuta  reorum  dcfcnlio, 
duob.tantum  teflibus  etiam  Icguimis  qucmquacon* 
dcmnare'ibiq;Honicnljsoptnioni  adhaeret  omnino, 
quorum  fcntcniia  pouilimu  innititur  cotcxr.c.eacd* 
mttnicanius.ii  i.$.adjicimus,dchaa:.  riceniinloquic 
lan.Iii.ihm.Pom.ibi.&  ibi  tres  aut  pluics  boni  tcdi* 
inonii  viros, vel  ctiam{  ii  expedire  v idebitur ) totam 
viciniam  iurare cumi^liat : & qux Icquuntur. 

4 ■ HancihtreprobitSiman.incaihoi.indit  d.dt.  51. 
nu.S.dc  P<  gn.in  d.  3 .par.dire^.inquiiU^ic.  Eymer.  in 
q.71  Jchol.  1 26.  vctl  Jioiii  omnium,!  Q quia  calus  hic 
dc  condemna  ndis  h^reticis  per  duos  tantu  teiles  non 
inoeniturexceptusabilU  vul^i,<Scc6i  regula  diui- 
fii»dc  humani  jurisyinoreduoru, vel  ciium  liabit  om* 
jiev^um.tum  etiam  quia  nopotdi  vidai  denega- 
f a faoilcas  defcoiionisci , aiius  caufa  tam  diligenta 
tiaftacuctdcinqua  tim  accliiat^  ante  condemnatio* 
nem  omnia  expcnduiuiiquioimmo  cautiu$,acbciu* 
^tuscumcoicmpcTi  quam  cum  alio  agitur. 

5 Pixtercacoorcx.illcb.adiicimus.tquibanscfthu' 
jo$x>oiierk>ris  opinioniSidc  rpcciali  h^refisprobatio* 
nemn  loqoiuir,i'cd  deinquilitiooc  generali , quam 
iodex  £iccrc  debet  per  tres , aut  plures  vitos , aut  per 
omnes  homines  totius  parochixj  vc  ita  leniit  Siinan. 
in  cod  relato  loco  • 

d Adh^ctfivcruingcnuifaterivolumusrupracita* 
ti  faibentes  non  dicont  ablolutc  non  fuificac  duos 
fcBcs  in  hoc  criminc»^cd  durfi  vidcri , homini  bonx 
opifiionis»dt  famx  ad  voccsduorii  c^cranarc,cum 
ciordoiqtmmxdcfcnlionisdciicgat^ioopubiicads 
re&ano^mbi»licrclp6ait_idcPcgi.mluptJ 

aoloeoilicq,  poftCTiorcXiium  valde  benigni  efle, 


Conci.  DCCCLV-  8o 

7 Pofircmbadhuiurmodilcdandaslircsfnon  eflet 

forraHis  abfurdum  djccrc,arbitrio  Epilcopi,  Sc  Inqll* 
fons  eflr  rclinquendum,qn  duo  fulHciant  felies  inte- 
gri ad  condemnanduin,quandovaon6  cp facili  in* 
tcliigcturrpceiatn  tum  delinquentis,  cum  tcliifi  qua^ 
litatcllcccnluir  idcin  rcgn.vbiltipravcr.poOremo* 
Vtrdleciorlhlaininjltsfcqui»ru.idioptio.Prk>* 

o rifi  volucnsadhxrcrclilUimclIigcrcpotcns.vtvcra 

nt. quando  hi  duo  tdlcs Client  inicgri  >dcomniexce* 
ptionemaiores:  vtdixic  Arnal.AIbeind.tTa^.itde 

aeno.dq.34.poli  nu./.vcr.lcntit  ergo,&  nu.4.  & y A 
placuit  BolUn  d.cit.dc  hxr.nu.4.  hoc  id6  cohrmat  Si- 
man.de  cathoJ.inlii.co.tir.<  i.nu.9.vcrfcccerii,&c6- 
probatPcgn.vbi  lupra.verf.udcm  tamen  admonent, 
vbi  hoc  idem  nonnuliisau^oriratibus  conoboranc. 

9 Nccilludv'iiacxpanctJaberaciarcporcli,qtio<fm 
fidei  fauorem  ad  inquircdam  hxrcdcam  prauiratem 
rccipiaturtcficscxc6icati,ctl‘odi  criminis»infamb> 
& alii,q  in  czrcriscrimiiiibus  repelluntur.  Id  etenim 
fitadinquiiiiioneiniad  indicium,ad  prxluaiptionc» 
ad  lunimum,adqualcm  qualem  probationem , non 
auf,vt  proptcrcalcgiiimi  tclicscUccrcd.itur , autlo* 
Jisduobusplcna  fides  fit  hab^a.  Ka  vt  inquit  Ales* 
iV.Fut.Maa.inc.in  fidei  fauorem  dchxr.lib.d.  ralcs 
tcAcs  in  aliarum  probationudcfcCium  admirtuntun 
actunedemum  .ludicDdifunccumcx  venlimiiibus 
edicturis, cx  numero  tclbuicxqualirarcpcrfonarru 
dc  rerum ,aliilq,*circullant]js>fairadicuc  non  prxlu- 
mamur,quodtradjr  Siinan.i  bi  lupr.  nu.  10.  quod  id£ 
plunbusdcinonllrat  lo.a  Roy.de  hcrct.i.par.aflcr.y. 

nu. 115.contraF1anc.Arct.1nc.  vlt.dctdiib.  AIb.de 
agnol.aa*cr<a!ho.q.34.nu.;.dc  Lud.  Canxr.in  pract. 
crim.fif.de  hir.lub  nu.  1 1 9M3litet  Icnt  ientes. 

10  Quod  (1  quis  a inc  rcquiratKjui  dicatur  t rcliesom- 
ni  exceptione  niaioics,  toiitinub  ex  aiiftoi  itate  glo. 
in  c.t.in  vcrb.niaiorcs,dce6lunguinitatc.licaliinita* 
tc  rci'pondcbo,eos  nuncupari , qui  rcpcl  I i iin  polliinc 
vilaexccptione.eadcni  Icquitui  Bol.  m 1.  opnmam  t 
nu.S.verl.ibi  maioics,C.dcconri.ih^.  dccommirtcn» 
Aipulatio.ciuidcm  docirmam  probam  Arnal.in  d.q. 
34nu.s.vcir.dc  maiOMias,lo.Roy.dc  hxr.in  Iccunda 
par.d.aflcrt-4  nuin.Ss.vcrlaclies dicuntur,  vbi  plures 
eiuldcm  Icntcntix  viiostcfcn. 

Prxtcrci eadem  tibi  imcHigcnda  cft prior  opinio 

u in  virobono,tctcniratuiiirunucl3*ct,ut  li  homoui* 
dcauirlpcilatxuimitis,5c  probiians  nonc^emne- 
tur ad  uocem  duorum  rclliuin : nili  alia  adlint  admi* 
nicuU»&  indicia,  tunc  enim  condSnari  porcriC)quod 
idem  dicendum  cft  dc  homine  malx  famx,  qui  duo- 
bus legitimis  tcnibusconiiii^uspoiaitdamnari-.iux. 
fen  tendam  ciufdcm  Pegn.  ineodem  nupcraliatolo* 
co.ucrl.huic  limtcmhir,oc  uaf  hoc  tamen, in  fi. 

1 1 Ad  hxc  nccclTc  dl,l  ut  illorum  tcRimoniQ  ualeat, 
ut  probabilem  icllimunii  liu  caufani  reddant , etiam 
non  intcrrogatiut  rclpodit  Siman.  in  tir  5 1.  de  prob. 
nu.6aiaffic  etiam  jn  caula  hxrclls,pcr  Alcx.rclponr 
(uinin  coni.  it.uilQprocclTuinquilltiomsformatx. 
nu.6.lib.i.ScSal.in  l.ult.C.  dc  prob. 

tj  Qiix  quidem  ratiofadtd  poicns  eflet  debet, ut  ctiX 
n fidcdignifbmi  tellcs  fine , nullum  podus  fit  habitu- 
rum eorum  telbinonium , iuli  ratioucm  reddiderint 
dc  his, quxplaieicicmu,nonautcmdc aliorum  au- 
ditu. pci  ca,  qux  ad  hoc  adducit  Siman. in  tic.  64.  dc 
tcfiib.num.39*ucil.iametiiauccmrcum  plut-.leq. 

14  £auetbraciouahdacU<(,tlitclbsdjxcrit,rcio, qa 
Anu  uicinusmt  audor  cU  Purpu.in  1. 1 .nu.  loo.u^c. 
cx  qua  ampliatione, ff.fi  cerc4>ct.ubi  id  pluribus  exa  - 

« minar,  quem  uideco. 

2 5 Si  tn  uUcrrogaurtcefiis,quis  dicatur  hxceticus*  id* 
(|ucignoret.huncnon  probaccdocuit  Purp.  ind.  l.r. 
nu.71.ft.li  ccrr.pa.ad  quod  multa  fimilia  huc  teden- 
tia  adducit  hlari.ia  l»€icminotc,S.plurunmu,nu.  104. 
prxdida  quaoo,cum  plut.icq.ft.  dc  quzik. 

CON* 
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(^0  V C LV  S t O DCCCLVl. 

ARGVMENTVM. 

Anperteftes  finguUres  quem  hxreticum 
eiTepoiricprobari. 

SyMMARlVM. 

I H£rttieMiptrUfi*iJtnsuUrtsproh4tur. 

X Ttfiiijingularuqttit  a$cMtur. 

^ Hdrrf/cMtn  per  Ufiti  JinguUm  non  prohari* 

y Tt^tinhdrtfiprt^dndnconufititpdtbtnt. 

6 HdrttUusUn6pro^tur,^pvnton  Ujitm  probrtur  T'f 
tium  dixip  ChYttlu  non  vtntjftin  vtr^mtm^iO^palm 
tundinn^truiff»  Trinitatis  perfonas  nont£i  dtiualtt. 

<7  T^itttnus  (i  ptvaldi  dignuSihi^nsU^iinfamitt  ftu 
minus  tdontms,non  e6tungMtmr,vt  p ofrttieus 

S HdnUeus  in  gtntn  probatur  per  tefietjin^ulurtspton  au- 
ttm  Jt aptatur  de  probanda  ipene  burtju. 

Quodr^hturanonnuBtSyVtnu.  lo. 

p Explurtbusdtuerjisnonrefuluu  vnum  init^rale. 

I I Tejiis  vnus  cum  fama  publica , «ff  j plurti  stfiet  Jmpda- 

res  eum  eadem  fama  nen  fujfUiunt  ad  plenam  bartju 
probationem . 

Ii  Hareiieus  Jnquif toris  arbitrio  pUUtturiqui  contra  fi 
vnumbonumtenembabettir  infamia  notatus  Jit  de 
eodem  iBo  erunine. 

13  Tejits  fingulares  in  loco  Jy  tempore  harejim  probant. 
Contrarium  seu.  14. 

15  Tejles  ftngulares  ad  eadem  finem  tendentes, plurti Jintt 
^ fidedipnibareJimprobant.Contr.  nu.xt. 

17  Hareticuifi probetur  ex  pUtribustefiibui  fin^uiaribus,et 

idoneihpoterit  torjuen,  tyenf. 

18  Tefitsper  aquipoOentiaverba  deponentes  deeo,d  quo  tota 

vis  negati/  pendetprobantdteet  in  eateris,quf  negoeium 
ipfum  csrcunflantyjsbi  ipfi pugnent. 

ip  Tejiit  per  aquipoilentiaxnr^  deponentes  non  probant , 
quando  tranaretur  deprobanais  uerbit  formaUbus,iy 
de  eis  ejfit  qua/Iio. 

^oTefipsimerrogatiyqua fuerint  uerba  formalia  eontrabf 
ttum,fiquouismodo  in  cortice  uerborum  dtjjideant, 
quamuis  quoad  efielium , iy  efientiam  uerborum  non 
effint  dtfcrepantta,tamen  ex  eo,  quod  deponunt  ita  fuif 
Jenerba  formahaydicunturdifiofrdesjy  contraiy, pro- 
inde non  probant.  Contr.nu.x  1 . 

X3  HartfisprobaturperttfiesfingmUrtsadinquirtndu,noH 
autem  ad  condemnandum . 

3.}  Htereiicus  quit  probeuur  ex leui  argumento. 

3^Tefiit  fingularisfaeitindiemmyiyprafumptiomm. 

25  lnttiitnutl.x,CJeharedyd's{hdnnQaH c./icutdl  i.defi- 
tnonia. 

.26  Probationes  luce  elarhres  requiruntur  in  criminaUb* 

27  Ppta  qua  comurrasst  in  crimine  bprefii , rtrmjfiui. 

P fuperiore  minor c(l  c6rrouerfia»an  fcilicet 
^ p refles rtngularc$.qucni  hxrcricu  efie  pof 
. fir  proban.Sum  qui  aflirmenr,  flib  q negen.  ab  vtraq; 
parre  flant grauiflimi  au^ores.  Quod  itaq^  pet  refles 

X teiiam (Inguiaresiquispofliithprcticusprobati.rcnuic 
lac.Butr.in  I.  Arriani.C.dc  h^r.idSicnur  Ant*de  Bur. 
in  c.cuin  oportear>in  m.de  accullac  fepiusin  h5c  cd- 
fliluit lententia  Alex. v(  in  conli141.Pondcratis.col. 
2.nu.a.vcrliprzteccateflesdircordes.acinc6r.  7a.in- 
rpe^odiligcntcr.col.t.nu.i.verr.nccpr^didishabcc 
obflarci^  pofld.nu.avcrCtainen,vbi  ttadaturde^* 
bandoal;quid.v61.i.dc  inc6r.9a.vilbMScopponune»« 
coi.4nu-2o.verliquia  rerpondeoi  vol.5.&inc6r.i47. 
virothcinarcipofl  nu.20.vcrl.prxtcrc4  tcflcsflngula- 
res  vol.7cidcmrcrubraiplit  lenccntix  Dec.inc.iicct 
cauidinu.bp.vcr.j.linguiaritas  ceflium.in  tjt.de  ptob. 
quod  etiam  apud  oicaestcflatuiB*fcliquicMaxC  114 


conf.i.vbi  alioscitatnu.ir.m.quia  ifidcaac  nu.  4n 
45.46.jc  58.qucm  fcquitur.dc  refert  Parif.in  conr.i.et 
fi  clle  Iudxum»nu.89.verr.tamcn  procedunt  iRa.roK 
4.id  prxrcrei  authoiitate  1'ua  corroborauir  tum  pro- 
fitcndo.tum  conflilcndo  BaUn  i.ador.col.i . poft 
nu.4.v^.vc  pura  volo  probarcaliquem  hxreticG.C. 
de  prob.ac  in  l.vnica.C  qui  numero  rutelaru  > quo  in 
loco  infm.quod  li  vnus  teflis  dicar  aliquS  hxrcricu  r 
quia  audiuic  cum  diccnrSind credo  in  vnum  Deum , 
alium.qui  dixit>n6  credo  in  catholicam  ccclefi3  • p- 
btmc;quu  funt  cotefles  ingcncrc.jc  id2  repeuir  ibi.in 
4.col.poflnu.  i.^var.&  hoc  apparet  1 qadceiufdeni 
c6rinuanfcclcris.&  vcr.fcq.col.s.verf.  itcm  quod  in- 
famia,nccnon  id  reflatus  cflinl.rogaflirS.fi  tibi.  coL 
7.vcrr.lcd  bencprobant.quodprona  fir  rahs.fl.fi  cer. 
pet.ac  in  rcpc.l.x.col.37.in  fi.  vcrfilimilirct  per  refles 
fingularcs.  tf.dc  iurciur.acinl.de  qujbus.col.i  ?.  pofl 
nu.i9.vcrf.didum  cft  de  Gngulamatc  teftiu.ff.  de  Ic- 
gib.fic  er  hoc  coficmauirihniarg.  fiiper  Inn.  in  verb; 
refles  lingulares  probat  iurifdidionc  p I.  ob  carmen» 
in  fi.iundaibi  gl.vlt.fl.de  teflt.fic  ide  Bal.  ceUulnir  in 
conf.  ;94-tn  ca  Lud0uici.nu.9- vcrf.ucm  idem  df  du- 
bius,vol.z.ac  in  conf406.in  ci  Vinccntii.nu.  i.vol.  I. 
nccnon  rcripfitinccu  oo.poflnu.as.vcrfi.  ficur  ad 
probandamquaiitatem.inm.de  confli,  ut  eriS  refert 
ScbaflSap.in  apoflil.ad  Abb.  inc.licct  cx  quada.  nu. 
8.in  ucri.gUuperucrb.rcddir.ad  Uteri  A.in  prin.ibi  • 
dc  ad  didum.dc  in  uer.circa  id, 9 fiipr.in  rir.  de  tcflibw 
vbi  Fcl.col.  vucrl.  Ccd  quando  adhibentur  ad  probar 
tionem  faciendam  in  generet  utputa  ad  proba ndoin 
hxrclim.ad  idem  rcfpondit  Laur.Calc.  in  cof.  9.tn  q. 
lacobcllx  pofl  nu.i.uerr.quod  li  adducuntur  duo  tc- 
flcs.nec  prxrcrijt  laf.  in  repet.  I.admonendi , pofl  nu. 
X)6.in  6SX0I.  uerf  uidcmrcrgo  prima  c6fidcratione 
pon'cdici.fl.dciuicmr.ac  rcccnfct  nonnullos  Bocr.in 
dccifii 3 .motus  hiit  in  curia  ruprcmatn.44.ucrf.4.prc- 
* fuppono.  ubi  hanc  cfte  ucriorcm*rnIamtcftatur.  5c 
ide  rentircuidcturArnal.Alb.intrac.de  agnofalTcc. 
caih.de  hxr.q.;4.poflnu.6.uerf.nam  licet  dicatur,^ 
nu.9.uerfdc  proptcrel,hosrcquutus  cfl  Caccialup.in 
d.l.admoncdi,pofl  nu. 1 03.ucrr.fi  autem  probatur  de 
robando  fado.de  nu.  10  f . ucr.fimiiitcr  in  probando 
xrcfim.de  pofl  nu.  i o9.uerlldc  iftud . quod  all^tut 
per  Iac.Butr.de  nu.109.uar.uno  modo  dicitur  lingu- 
raticas.idd  icriplit  Crau.in  trad.dcantiq.  temp.  in  4. 
par.fcd.fcuS.lcd  enim.n.i  f.ucr.caddrdneuidcmus» 
quod  refles  fingularcs.ufqjad  nom.  15.  id  inflipcrrc- 
tulitGabr.Rom.infuiscom.opi.inc5d.z.n.40.ucrC 
7.infat>de  nu.fcq.lib.  i.in  tir.de  tefli.  ita  ct  ^bauitlo. 
i Roy  in  trac.de  h^r.in  z.par.aflcr.d.nu.i  36.  ucrfc&- 
trariam  ucro  fniam  cenuae  plurcst  ufq;  ad  nu.  1 4ubi 
hic  opin.ods  Icqudtcs  recitat  poflremo,  de  hic  opin» 
tcnercsnoairtimirccsruu  Fran.Pcg.inichol.  ijt.cx 
hacq  tha.coi.i  uarcgo quantum  ad  primi  dilhculr 
tatem  attincr.de  uaf.lcq.in  ;.par.ditedinquif.lib..  ^ 
1 Teflcm  uerotcu  uoco  lingularem,  (ut  quod  i mc 

traditu  efl  inconcl.breuiiaexplicem)q  folusefl.ncc 
alium  fibi  hdr  in  depolitione  pcrolaconrcfld.ct  con- 
corde,ut  egregie  Idibu  loFcr.in  prad.Pap.in  forma 
opporcdtratcflcs.ucrC luntri  etiam  fingulares.  nu.  1. 
3 ContranI  Ihiam.q»  immo  reflesfinguUrest  n6,p- 

bSt  alique  hxrelim  comifilTc  et  in  gfirc  ,qplurimTfu* 
pra  rcUcisraibehb.ncque numero>dcq>  authoritarc 
inferiores  tuet.  Horu  oium  antefignanus  efl  pf  legu. 
lo.  A nd.in  c.ut  olhcifi.5. 1.I  ucrb.fcftiu.  de  hxr.Iib.6. 
huc  1'cquuti  suc  Ant.de  But.in  c.qualiter,dc  qn.colz. 
dcaccul*.  Arch.in  d.cut  otficiu,il.uau  qa,n.5.de  h^c. 
in  6.ide  tradit  Bal  in  l.ob  carme,$  uU.fl.de  tcfl.ide  rc 
rpondit  Alcx.in  corz^-mrpc^odiligctcr.  nu.  4.  de  6. 
iib.i.dc  inc5r.ioo.fuppriinocaiu,coi.5.rub.n.c.pofl 
ucr.a.rhdeo,ibi,  ubi  cx  hoc  infert, 9 fi  uolo  ,fbarc  Ti 
tiu  efle  hxreticu.lib.i.que  Marf.incOl.  109.  Spt> 
ibi»ubitbiuuslubdit.  fic  lemit.dc 
Oidr. 
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O^dr-in  conf-tio-fingubris  h€t  traditio.col.vlt.poft 
nu.g.vcrf.in  qu  jram.  quem  fcquitur  Parili  in  conii  2. 

^ &licircIudxum.nu.8d.voI.4.  hancq;  fcntcriain^co 
mu.efrcccceptamaircritlo.d  Royas,dchir.  par.a.d. 
aflcr.6.nu.  1 3 d.vcrf.i  lia  tamen, vbi  plurimos  idc  tcftu 
tes  rcftrt , quos  ftngulos  enumerate  fupcnj.icaneuin 

* duxi.&  * commu.dixic  Pahic.Rubiusin  allcg.  hyrc* 
/is-S.  17-Eandcm  auihoritatibu.s,  & Armillimiscorro 
boratrationib.Stman.catb.inft.tir.d4.de  icftib.nurn. 
66.cum  plur.fcq.  vfq;  ad  nu.  /s . idem  facit  Pcg.  in 
par.direft.inquir.fcbol.117.vcr.his  ita  conftitutis.cii 

* fcq,  & ibi*com.lcribetium  voto  id  ellc  receptum  ait. 

4 Ratio  t vero  cur  vni  tefti  lingulari  non  credatur, 
fcuin  hoc.laiin  alio  quolibet  crimine,  elegans  red- 
dittKi  SotOiiib. s .de  iuft.&  iuc.q.S.arr.  1.  Na  fu  reus , 
inquit, fit  fu*  vit*,&  bonorum  poflclTor,  & melior 
fit  conditio  pqftidcntls.vniusaftorisaihrmatio  non 
^^utaturfufficiens  ad  repellendum  ipfum  defua  pol- 
ielTionc.  A nonnullis  vero  ea  afferturrario , li  in  ali  js 
criminibus  teftcs  lingulares  non  probant,  vipallirn 
a pudfcribStcs  videre  cft,  eo  minus  in  hoc  probabut, 
cum  in  eo  vberiores  probationes  dclidcrcnrur,  vt  in- 
quittdem  Pcgn.vbilup.col.i.vcrl'.ratio  autem . 

5 In  hoc  etenim  crimine  requiritur, fqtiod  teftcs  c6- 
teftcslint,  non  fmgularcs,vr  tradunt  A lbcr.de  cogn. 
aircr.cath.&  h*r.d.q.j4.nu.6.vcrffccudum  quoJrc- 
quiriturcft.&  Siman.d.tit.64.im.52.vcrf  teftes  autc, 
prout  inplurimisaliis  calibus  probandis  requiritur, 
videre cft apud  Abb.  inconf.42.nu.  i.cumlcq.lib.i. 
vt  etiam  apud  Fcdcr.de  Sco  . in  conf  1 di.Bal.in  conf. 
37.nu.vol.i.ficrtr.inconf  ipr.num.d.vol.t.  Fcl.ind. 
C.licet  ex  quadam, nu.i.de  rcftib.Calc.in  conf.  9.P11. 
5.1afin  c6f8i.col.^poftnu.5.vcrf.  itemomncs.vol. 
3.& in  {.admonendi, col.Si.nu.zy 6.  if.  de  iurciura.  .Se 
apud  eundem  Bal.in  d.l.i.nu.i4.C.dctcft. 

^ Hinc  fcquif,vt  fi  per  vnu  teftcm  ^betur,  t Titium 
dixiftCiChriftum  non  vcnilTcinvirgincm.Sc  petaliu 
eunde  dixifle  Trinitatis  perfonas  non  clTc^qualcs, 
non  probetur  illum  efle  hxrcticu,vt  ex  fim  An:o.dc 

^ Butr.in  ceu  oportear,dcaccuf.  rcfpondit  Alex,  in  d; 
conf  ioo.col.5.poft  nu.  $.ibi,&  not.Ant.de  But.lib.  i. 
idemq;  c.idcm  repeti jt  in  conf.  72.infpcftodiligStcr 
procelfu,  coi.  }.poftnii.?,vcrf.fccundoprxliippono. 
co.lib.i.cadead  verbum  tradidit  Ial'.ind.rcp.l.adino 
nendi^ft  nu.256.vcrf  3c  quando  ifta  limitatio.hoc 
idem  leniit  Alb.in  d.q.  j4.nu.  lo.vcrf.  vnde  fi  quis. 

7 Hucacccdartadciuldclhlxcorroboratione, teftcs 

(cU.fingularcs  116 ^pbarc,fcd  debere  efle  conteftes,  vt 
fitcftisvnus  fit  valde  dignus , & alius  tcftis  infamis, 
feu  minus  idoneus,  no  coiuganfrvt  plene  tradir  Peg- 
infchol.izi.col.j.vetiifitiam  tertium, in  sp.dircft. 

Ad  iftasfcribeiiu  dirimendas  feditioncs  vulgaris 

S illa  (olet  tradi  rcfponfio  tQuod  fi  agatur  de  proban- 
do alique  hcreticum  in  gcncrc,tcftcsfingularcsluflt- 
ciant ; fccus  li  trafteturde  probanda  fpccic  hzrclis : 
quia  tunc  tefles  lingulares  non  probant-ita  concilia  ■ 
uit  hasdifcordiasFel.in  c.licctcx  quada.col.  5 . verf 
&proconcordia  dicipotcftdctcftib.vbi  Bal.itafcn- 
ticntein  refert  in  d.l.ob  carmen, S. vlr.ff.de  reftib.  ide 
fentir  Bal.in  Laftor.nu.y.vcrf  fcias  tamcn.C.  de  pro* 
bar.de  in  l.vnic.C.qui  nu.tutel-fc  cxcuf.quia.vt  ibide 

p inquirf  ex  pluribus  diucrfisnunquarclultarvnu  in- 
regralc,dc  in  1. 1 .col-9-poftn.  Z4.vcrf  & ideo  per  teftcs 
finguJarts.C.dc  cin3c.libcr.idc  ccfult  Bal.in  1. 1 . coi. 
5.pqftn.i4.vcr-&  ideo  p teftcs  fingularcs.Cdccmac. 
lib.idc  ccnfuitB.iI  in  l.i.col.5.  poftnu.t4.vcrflblur. 
liect  quoad  repetitionem  vlurarum.C  de  tcfta.idcm 
«fert  Alcx.in  conf-9-»*  Vifo,  & opportune difcuflb , 
coI.4.nu.to.vcrl'quia  rcfpondco.lib.  5.ficctiam  tra- 
dit de  Parif  in  d.conf  i-col.p.nu.Sp.verf  tamc  proce- 
dunt ifta.vol  .4-hoc  idS  ,pbauit  A lb.Arnal.de  agnof 
3ircr.cathol.&  h*r.q*34*nu.p.vcrf.&  proprerea. 

Quxrcfponfio  t quara  fitincptiffiina  dare,  & co- 


piose docent , Sima  ne.  decathol.  lnfti.tit.64.  dereft.- 
nu.7Z.verfcxtcmm.Io.4  Royas,dc  hcr.par.z.a(Tcr.6. 
nu . 1 42.ycrf.diutius  hac  in  re, de  Pcg.in  eo.  fup.  relato 
locad.fchoI.iz7,c6l.4.vcr.cctcruin  omiflaxiuomm 
(cnteiuias  non  explico, cum  latis  deganter,  & aper- 
te ab  eildcm  fuerint  difculTx. 

Pofteriorem  fentetiam  qui  voluerit  ampicfti  hoc 
eft,h*refim,neq;  in  generc,ncq;  in  fpecic  teftib.fmg.- 

1 1 probari,illam  ampliare  poterit, vt  qucadmodumfiii- 
alijs  criminibus  ad  plenam  probationem  no  fatis  fit 
vnus  reftiscu  fama  publica,neq;  plurcs  teftcs  fingula 
res  cum  eadem  fama : fic  St  ad  probandam  hzrcfini 
huiulinodi  probatio  inutilis  fit  futura  .ita  mihi  pbat. 
gl.in  c.venieosdl  i.in  vcrb.illorum.  verf  prxtccci  de 
tellib.quam  fcquitur  Dcc.in  d-conf458.nu.;.  verf  de 
ideo  fama,idi  voluit  Imol.in  clc.2.col.pcn.dc  hxrcr. 
quSrcfcrt  Boffin  tit.de  ha-r.poft  nu.y.vcrf  & ad  prx- 
difta.cadS  tradidere  lo.de  Lign.  & Matr.  in  d.clc.  1. 
& z.dc hxr.vt  refert  Parif  in  d.cof  z.poft  nu.  loi.vcr. 
volens  nofufticcrcvol.4.idelenfcrc  Io.And.&  D.in 
d.c.  vtofHc.de  hxrJft  6.hocprxtcrea  aflduitGondif. 
in  traft.de  hxr.q. i j.fub  nu.p.eadS  proloquitur  Arna. 
Alb.de  agnof  afl'cr.cathol.&  hqr.d.q.  J4.n.8.fic  cofir 
niauir,d(  SimS.de  cath.inft.tir.s  i.dc^b.nu.j.ucrl.ab 
cod.fonte  manar,atq;  Peg.ind.j.p.direft.inqf  fcho. 

1 27.col.2,vcr  11  eu  tcftc  llng.&  in  vcr.lcq.dicit  hac 

* cflc*c6.op.cx  ihete  Palatii  Rwij,in alicg.de  hcr.S.iz 

12  Quod  tn  velim  intelligas,vtid  verum  fit , f quoad 
ordinariam  p^n.!  imponcndam,nonaCt  quoad  pur- 
gationem indicendam , vel  aliam  poenitentia  iniun- 

enda : quocirca  11  quis  contra  fe  vnu  bonum  tcftem 
abeat,  infamiacciam  noterurde  code  illo  crimine, 
arbitrio  Inquifitorisplccfcnduscft : vtauthorcft  idc 
Pcg.in  code  nuper  allato  loco,  vcr.ncc  tu  conciullo- 

X } Prior  cft  fcum  teftes  de  eadem  fpecic  hxrcfistcfti- 
ficantutifcd  finguiares  funt  in  loco,&  tempore:  hi.n. 
conucniunt  in  ciuldcni  hcrefisprobarioncilocus  ve- 
ro 3c  tempus  extraria  funt, iSciVtiurifperiti  loquuntur 
non  datificant  hacrciim  Ikpiusdiftam,  & continua- 
tam.vt  cenfuit  Albcr.de  agnof  aflcr.cath.dc  hsci.d.q. 
j4.nu.12.vct.fl  ver6,cui  accedit  Simi.in  d.rir.64.  nu. 
75.ver.duotamcn  cafus,lequutiSal.in  1.  tcftium.nu. 
id.Cdctcftib.  vbi  etiam  id  rationibus  confirmant. 

14  1 ftomm  opinionem  ncutiqua  probarf  Pcg.d.fcho. 
127.C01. 6.  uerf  omifla  igitur:fcd  contrariam  mordi- 
cus tenetivalidiflimisq;  fulcit  ratiombus.'ibiq;docer, 

uiSordo  feruandusfit  contra  cum, qui  plurib.tcftib. 
ngularib.de  hay;eficonuincitur.qucm  uidcas : quo» 
niam  egregie  loquitur.eiufdem  opinionem  dicitclTe 
dubiam,&  pcriculofam  lo.d  Royas.d.aflcr.9.numc. 
I45.ucrf  cxfupradiftis  rcdditurdubiaopinio,quorfi 
opinio  confirmatur  ex  i js,qux  tradidit  Bal.  in  1.  i.nu., 
i4.verf8.quxro.C.detcft. 

15  Pofteriorquicxcipiturcafuscft,tcum  tcftesfin^-' 
lares  ad  eundem  finem  tendunr,&  plurcs  fun  t,3c  nde 
digni. nam  Ileorum reftimonia  verifimilia funt,  In- 
dex poterit  plenam  fidS  eis  adhibere:  ita  tradidit  Cac 
cialup.in  l.admoncndi,num.i  1 2.cum  plur.fcq.  ff.  de 
iurciur.quod  & placuit  Tiraq.de  pocn.  cemper.  cauf. 
4i.num.  106.  & Bru.  in  traft.de  indic.&  rott.p.i.q.z. 
nu.6.cumalijsrclatis3  Siinan.in  d.tit.64.  num.77.  Se 
Peg.d-fchol.  1 27.coI.7.ucr,&  qu*  haftcnus,qu<^  ta- 

i6mcn,tutetiamfupra  monuimus,  late  rcprob.at. 

Nec  prxterc3  adeo  ucra  cft  hxc  poftcriorcontra- 

17  ria  t>pinio,tut  fi  ex  pluribus  reftibus  fingularibus , Se 
idonasquis  probaur  hxreticus,no  pollic  reus  torque 
ri.Nam  ex  diftis  talium  ceftium  magna , Se  urgentia 
iiafcutur  indicia  aducrlusillum,qui  unam,&  cande, 
aut  plures,dc  cafdcm  h^cfcsdiuerfis  locis, & tempo- 
ribus dicitur  repetiui  (Te , proculdubio  quzftio  de  eo 
erit  habendaauxta  fcntiFian.P^.in  d.lcho.iz7XoL 
6.uet£quia  ucrb,&  col.9aterf.  atq;  ut  in  hac. 

_ Ad  hxc  eadS  cotxtxatialauentia,qua  uaditum  eft 
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tfftes  nnguUreso6pfobare  h«renm,tibi  declaranda 
cA,vtnon  procedat  H hip  cquipoUSna  verba  dcpo 
s8  nerent  dccotfd  quo  tota  vis  ncgocii  pendet  >lica  in 
c*tcris,qu*  negotiu  ipfum  citcumltant.fibi  ipfi»  pn- 
gncnttunc.n.n&  diceretur  (Ingulares.fcd  c5teQcs>  Sc 
plene  probarcnttcxempli  groria>fi  vnus  diceret  audi* 
uiHc Bucerum  dicentem  n6cncpurgacoriu,a)iusvc* 
rbtcftarcturcodcra  loco>  Actpcaudiuific  Bucerum 
dicentem  poAmortem  animasomniu  moriemium » 
aut  in  c^lum  rcQa>aur  in  infernum  via  proBcifci^ncc 
alium  tertium  dari  purgatorii  locum , !n  t^uS  aniin« 
tcodant,&  (tmiJia.nam  tunchi  redes  plene  probanti 
contcAcfci»  dc  cdformcs  funticu  per  cadcm»vci  atqui* 
pollentia vcrbaiinquoncgotii  lubilantia  conilmt, 
concordct.quamuisin  alijs  circuAanuls  minus  pun* 
cipalib.dircordcm:iux.rcxr.in  cnihii  obiVat.  dc  verb. 
lign  hucq; tendit  tcx.in  l.quirnlam.Odcpocn.  & in 
J.quiciiqt  !i.iccjrco.Cde  hxr.dc  gl.in  c.dudu>in  verb. 
fubi^ant  ia.de  conucr.coniu.&  coUmiiisgl.  in  c*  cum 
cccldiaSucrina.in  vcrb.vacillaflc.de  cau.pof  & ^pr. 
vttraditBaUnd.l.tcfliumu.i  }.C7dcreflib.ac  ial  inl. 
quccxrrm(ccus,nu5.lf.dc  vcr.obi.quos  refert, &fcq- 
tur  lo.a  Roy.in  d.tracdc  hcr.par.  2.anar.d.pqil  nutu* 
iiS.vcr.(imthm5tcflesdnrcontcRcs>  hancq  fmam 
• vcr5.dc‘coi«.cflc,ac  vfu  rcccpiadjxitPcgn.idfchoU 
x27.coLpcn.ver-vcruimn  hisom»flis,dc  ver.dcniq;  & 
vcr.fcq  Jc  cedat  Sima  in  d u i^  de  cath.inft.  in  d.  lit. 
64-nu.5  t.vcr.ca-fcrfi  coru.de  vcrf.fcq.ln  d.rub.dc  reft, 
HocpoAreinu  vdim  flibli  tnitcs>rp  diximus  dc  ver* 
19  bis7quipollentibus,V(  locu  non  habeat,  fqn  trana- 
retur dc  probandis  verbis  forma)ibus.decdq;  qu^flio 
clTcr,iuxta  l.dchis,fl'.dc  itanf.de  cdfuluit  Gcm-in  c6f. 
J42.in  cauta  prioris, coi.  j.nu.  6.  verf  dcclt  aduerten* 
durn.cu  ibi  addunis  per  cum,pofl  Oidr.in  d.  cdf.a  10« 
regularis  hat  tradicio.pofl  nu.d.vcrf.dcbcnt  in  iniiU 
tis  vcrinmili3.de  fcquirur  Arnal.Alb.ind.  tractat,  de 
agnofin  d.q.H*tHi.47.verf.quanurcquinnim  cft  ,& 
in  d.q.  j^inuy.vcrf  acceditiquod  liccttcftcs,  idc  fen* 
iit Eucrar.in  locis arg.lcgal.  inlocoab  arquipollccib. 
nu . < 4 veri  .quod  autem  iniurgir.  quem  Icquitur  Pcg. 
ind.lchol.ii7.col.vlt.in fi.in  j.par.dircd.mgml. 
iO  Cui  IhTje  optime  fauct.fq»  traditu  cft  ab  Ant.  Buir. 
jnc  nihiiobllat.vbi  et  Abb.nu.z.dcvcrb.  flgn.quod 
vbicunq;  icftcs  fuerunt  interrogati, que  fuerint  verba 
formalia  corrahcnm:,ilqtiouismo^m  conice  va- 
l>ortimdiffuf'*at.quamui.s  quoad  cft'cdu,dc  clVcntiam 
verborum  non  Client  difcrcpanria.tiicx  eo, quo<f  de- 
ponant,it.t  fuillc  vaba  formalia.di^anturdilcotdcs, 
& contrarii, dc  proinde  no  probam.  Vndedicit  idem 
But  fuiflc  in  facio  determinatum , q>  rcftcsnon  pro» 
barcntmftiruuonchxredisdi  vnus  diccbati-T  forma- 
lia verba  tcftatoris  fticrflt  ifta.Titius  haeres  cfto,  alius 
diccrctci  fuillc, Titms  lis  hcies.hocidd  confirmoca 
Bal.do^r.incl>on^,»l  i.col.4.poll.n.9.vcr.riautHiif* 
icm  interrogati -quib.vcrbw  vii  fuerim  conrrahcnrcst 
deponat*^  diflum  fuit.Pronmro  244lenarjoo ; alius 
depofuent  teftisdi^um  fuiflc»  Promirrotibiduosfo* 
lidos^non  probcnr,dciatcl  ligant  ccftes  varii, dcfingu* 
latcs,  ira  tt  confiil  tus  rhdic  Alex,  in  coof  47.  abunde 
percclebcrrimos,col.2.uu.6.vcr4icc  obft.q>noc.Anr. 
dc  But.lib.2.dc  c6f.i  1 J.vifolupcriorc  themate,  dt  m- 
ftrumcuSiCol.5.in  fi.nu.S.vcr.qniinoiftc  tcftisJi.^Ac 
in  cof.i  to.in  ea,  dc  lite  inter  D.  Lucretid  de  Azonib. 
coi- 1 .mi.z.vcrf.alia,d(  fic  fccuda.lib.f.dc  in  coC.  155. 
Vifls  narratisintlicmafe.col.a.nu.4. vcr.de  poiilThne, 
COiib.$.ccinc6f'.i76vinsQarracjtin  thcmace,ctfcri* 
piuris  col.2.nu.i.vctf  modoftciqn  tcftcsilib.  7.  idem 
ientir  Merl.in  rub.C.dc  prob.col.7i.nu.}8}.vcrf.ncc 
prcdtcljshct  obftarc,  idc  voluit  laf.  in  1.  qucexiiinfc- 
CUScoli.nii.4.vcr.in  quantum  dixi.fr.de  vcib.oblig. 

Zi  <^uin  Inlainranquamfidfam  tprorliisrciiciendk 
ceniuit  lo.i  Royas,iDd.afier.6.nu.ij>i.vcrfqnamsc' 
t«iciain,ca  ratibuc  permotus,  <p  vmw ; dc  lubllanua 


verborum  non  in  eorum  cortice, vel  fuperflcte.fcdiQ 
fcnfu,dc  inrcnrtonccdriftatx.intciUgStu,  dc  c.prxte« 
rcitdc  vcrb.fign.de  c.Marchioiv  1 .q.  1.  nec  funt  verba 
intclligcnda  iudaic^,t^  iuiidicc>vt  inquit  Bald.inl. 
quicunq;.coJ.6.nu.i7.infi.C.dcrer.rugit.qucm  raferc 
lal*.ini.nondubiu,nu.  28.C  dclcgib.ndludxi nimis 
inharent  conici  vcrbornm,dc  litcr^.dc nihil  refert, vt 
doccriuhs  regula, quod  aliquid  ex  cquipolleniib.fiac 
l.inulier.ff.ad  TiebcM.fi  matcr.Cdcmft.  ctfubft.fub 
condir.fad.Ex  his  colligit  Royasicftesnondici  fm* 
culares, (t  in  cftcdilu.cr  verboru  fubftantia  edeordenr» 
^uamuis  vtatur  verbis diucrlls , vcluti  fi  duo  cclfes  • 

du^iynusdicaiaudiuifleTiuu  dicentem indulgcii*  ^ 
tiasfummoru  Pomificu  nullas  efle, alter  vero  eodem 
tpc,ct  loco  audiuifle  aftiimci  di^u  Titiu  diiiirc,nui> 
lam  vim,dc  vimitem  fummorum  Pontificum  indui* 
gentias  habere  Huiufinodi  enim  tcftes  concordes,  dc 
conteftesin  probanda  di^a  propofitionc  hxrcrica 
iunt,&  non  lingulares, per  d 1.  qui  i mam,  dc  d.c.mhil. 
]mmo  qu  tcftes  vnocoacmq,*prxmcditatofcrmone 
teftificamur  pr0'umuoturfufpcdi.l.).$.i.  ff.  dc  tcfti. 
Abb.ind.c.nihil.mim.3.Hipp.late  in  lub.C  de  prob. 
mi.3  ss.cum  icq.de  Fran.Cur.de  tcllnu.  ap.vt  iu  pro* 
fcquitur  Royas,vbi  fiipra , de  in  hac  refidet  fentetuia.  . 
Cui  vero  prior  fn]a  magis  placuerit , eam  declara- 

22  bir,  t vt  p tcftes  lingulares  probetur  h^refis  ad  in<^* 
rcndum.non  autad  condeinnadum  ;tta  declarat  Pa* 
cil.ind.c6l'2,nii  92.vcrfcxquib. infertur,  V0I4.  ficd; 
debet  imciligi  l.i.C  dc  hcc.ibi,  qui  Icui  argumento  a 
iudicio  ca:holic^  rc!-;;iohis,dcc  qui  cOrcxt.a  feclato* 
ribus  priorisopin  loms  folcr  adduci  ad  probandum  ^ 
icftcs  lingulares  que  h^rcncum  pofle  proban.Nam  fi 

2;  ex  Icui  argumentof  qspiobatut  b^edeus,  vt  dixere 
imp.in  d.La.dc  ita  hoc  corundcrcfcripro probarglo. 
in  c.ljtcras,invcrb.vchcm£nte,dc  prxliimp.de  inci. 
ingl.(.deh^r.de  lnn.inc.ficur.U  i.debitno.vbiaitlc* 
uia ligna  iutficeic''dpictumcnduqec:n  h^eticum. 
Ergoctia  perreUr  finguiarSpoceric  probarixftfacjac 

24  indicium,  |vt  rndu  Alcx.rn  conC77.in  caufaaccu^* 
tionis,in  fi.lib.  1 .arq;  prcfumpnone.  vt  nonnullis  mi* 
ihomaiibus  corroborat  Crau.in  conC  . dicendum 
vidcrctur,coi.  10.nu.7t.  veri.'  a.  reipoodeo.  Sed  verus 
lenfu5,qui  in  praxiio  facrofandoinquifinoms  foro 

25  paflim  icruaiuradtd.l.3.&add.lunoc.iod.cJicm.i5 
cft , quod  1'ufticit  Icui  argumento  dc^*rclixflc  ftilpc- 
^Q.vt  cdtra  eu  procedatur  ad  inquucndu,<3e  vt  lupi  X 
diccbamustveipurgationefacienudani.tcuadpcmrc'  - 
ciaminiungcndamtoontnad  plenam  ueh^i  otdiru* 
tiam  infitgcndai^ccab  re  profero  Etcniin  fiin  aliis 

26  crimimb  tncccflarif  funt  ad  coridcmnandu  pruba* 
tiones  luce  clanorcs,  vulgata  l.vit.C.dr  prob.  &J.ad- 
didos.Cdc appcl.de c.fciamcanifti. 2. q'  >.c6  n^egis 
in  ifhandis  h9rcfibus  clariores, dc  vbn  tur  rcquiaiii*  j 
turprobationcs,cfldcmaioriagaturpi:>  odicio,  de 

27  omnia  ptxnamm  gcncrafin  hoc  crimincconcurrar, 
mas  plene, dc  erudite  prolcquit  BaUn  1. 1 nu.7-G.de 
mm.Trin.de  fid.cath.  Annan.in  ceacdica  musii  1 
credentes, i nu.  jo.vfq;  ad  nu.  1 2.dc  h9r.iac0bScp.in 
£nch.tit.67.fortaijtium  fidci.lib.  z.cdlidcratione  1 1. 
ficd-l.a.C.dc  hgr.incciligunt  Abb.de  Fcly.in  d.c.iite- 
ras,illc  coi.  $ .nti.i  t .cum  icq.  vcrf.in  gU  in  verb.  vehe* 
mcmcm,deftcfumpt.cum  muJrisarijsrdam  a lo.  i ? 
iioyas,dc  h9r.par.2.aftcr.diub  nu»  15 1. 

e OTi  e L S / O DCCCLVU. 

ARGVMENTVM. 

Tcftibus  inhabilibus  bzrcHs  crimen  pofTc 

probari. 

SVMMARIVM. 

I Heritieut pntMtKrctimpfrttJlti^i uliiiifinnJatf’ 

3 Zxtmmum- 


• Deprobationib.  Conci.  DCCCLVif.  8 i 


3 Ext<mmimu4liiiJJmiititursil/>niMuUimfuimi*n 

tkum, 

4 HsrttKM  contra  b^fticumpct^jejicari. 

5 ^ffiurui  im  bnrcjiprobanda  ttiiu potcfl  adbibtrt^ix  q*to 

pnOoMu.6. 

•f  Ttfits  vnciSantttiiXvaruuUts  admittuntur  *d  bartti- 
eum  mduandum. 

S Socy  criminii  adbibentur  ad  ttilificaudum  contra  b^reti- 
eum. 

p ludei  poJpMt  teflari  contra  bnrrtieum . 

20  ludfui  poujt  u/itficsri  eotra  CLriJiUmtm  im  mo  t rei  ab 
ttro  tantum  ariseulo  Jidti  deUmiutntcm . 

1 1 ludet pofunt  tejln adotberi contra  ludios  »8 haptiz^tou 
^xluaeitquomodojit prpfioBduturamcHtum  a LOriJiiano, 
2)  luieOTummr  amenti  forma  quaiietjp!  debcati  rtm^ue. 
JK4  Tejltt  inbabilet  adbibiti  ad  t^tjuandit  tn  ertmiui  bprtJtSf 
^ /emipkne  tantum  bar^m probaucrintyiuramentum 
in  jemipUna probatiomi  defiPlii  non  eji  iUii  deferendu: 
quamuu  econtra  Curifiiano  Catbolseo  contra  Judaum 
baretieumyVthnfdckm  i/iud  turamtnium  deferatur, 
jyi^rtntia  ratunfl  nu.  15. 

Qonfam^uinmecmtraeonfanguineoiineaufabartfis  tene- 
tur dtetre  teJUmonium, 

*7  Verifimilt  eff,  quod  confan^uineus  eotra  confan^uimum 
Ufl^andoxferttatemdicat. 

J S Fibui  contra  patrem  admittitur  ad  tefirjieandum  contra 
patrem.Qontrjtu.  ii.  - 
1 4 Deo  potiui  quam parentibus  tfl  (Odiendum. 
ao  Patrem  patrum  oppi^gnantim  impune  licet  mterficer*. 
^ziCuor  fil^dy  fanuUarei^attnq;domeiuei  adbarejis  fa- 
emus  probandum  poffunt  admitti. 

X 5 demtfiieus  emr  m erimiru  bprtjis  n6  modo  admitto- 

tur^errrumet  fiopui  futriteompelLstur  adttfiifieandu. 
44  fefitidomefliti  contra  bartticum  admittuntur  , non  ad 
I tum  dtfendertdum.Rationu.i^.Contr,nu.  17. 
‘^bTeJimonium dicens  faifumeusraconfan^ujsttoiirauiut  . 
tfl  puniendus. 

aS  Domedicut  admittitur  ad  defendendum  reum  dc  bareftfi 
vatdedi^nui  Jk,aF  JpePlata  probitatis. 

X^Domt^ictyi^  famUiam  qut  fstty  rem^fiue. 

^ /e/its  minus  idonei  admittuntur  in  ertmtnt  bartfii  cum 
proceditur  6 viam  inqui/itioniiyfem  vero  eu  agitur p 
viam  aeeujatiouu^vei exceptiontiy<& eur.Contr.nu.i  t . 
Tefies  inhabiles  cum  admittuntur  tn  crimine  barejis  fine  . 
tortura  non  admittuntur. 

3 S Socius  erinuuicoatrabaretteum  admittitur  ctiamjtnon 
torqueatur.  "Contrarium  iw.  ^4.  iSeur. 

J 5 Teftu  iubabiki  eum  admittuntur  in  erunhu  bartfis , ad- 
mittuntur fotum  ad  tpfittn  principait  crimen  probait- 
duMySion  vero  ad  probanda  adminicula  deiiSli. 

^6  T efiet  inhabiles  adhtbitt  ad  probandam  bartjim  debet  ve- 
f^mika  deponere. 

^jTtpimomuM  tefitum  aibibitoru  adprobadum  ertmen  bp- 
rtfis^admtnuurei  pubkeatittepimonqsfupereifdtm  ar- 
tieuiistvelprorfus  contraryi,Jiuepro  rto.Jiue  contra  eu. 
}%  Ttjitt  duo inoaiilet  adhititt iUttjiiJicddumtncaufava- 
rejituon  fuficiunt  ad  pUuaia  probationem  faciendam  ^ 
veiadpanam  deU^t  ordinariam  imponendam , fed  ad 
prafumpCtonemiVelaUquam  probationem  facundam  3 
vetindiaum  ad  torturam , velpotnam  extraordinaria 
imponendam^. 

3 9 T^ts piares  quam  duo  adbibiti  ad  ttflifeandum  in  eaufa 
bartfis  plenam  faeiuniprobattontt^  ad  condemnatio' 
nemjeupeenderrmtnis  ordinaria  imponenda fujjisiuty 
fuando  ex  ebreumfiantpy&  cheSluriSy  ^ perfonarum 
qualitate, veri/fmiiiterpri/umuntur  vtrum  deponens, 
eqo /ntmuus,vt in eatera ertmtJubuSifc stec  ettamm  bartji 

probanda  teSUs  admittitur.  C0ntr.nu.41 . 

41  Intmieusob  maUuoUntiam  ,qua  mimicum  profequitur 
Jalfa  dicere  prafunatur.  . . r l j 
41  etjiumnomtna  nonaperiunturinbarcft  pi^and.x^.^ 
44  ^ 'ssnncut  admittitur  ad  ataefttadum^  propqualUTfHd^ 
i;fuQfum  infttriatTL-u 


45  Q^a  committStur  in  reUghmmdiseinam  omnium  miu' 

nam  rejpsciunt. 

46  Tejhi  tnimicMS  cur  adi/nttatur ad  ateu fandum,  'nouttem 

ad  tefiifieandum  contra  inimicunL...t. 

47  ^ efit  leoapotnl  mimicus  in  crimimbuSyqui  dudli  fue- 

rat insmieuitjt  recenter  e/i  reeoneiisatut. 

4S  Inimicus  antiquui  reconeiUatus  admittitur  ad  tfiificam- 
dutuy  cur. 

40  *Htf tendentes  ab inimko  capitalia  tefHmonio  reptUunterr, 
cumprafiemantur  inimies. 

50  Ttf ijicars prohibentur  puteum  capitdibus  inimicis  ali- 

CHtus  commorantur. 

5 i T tliijieariprobsbenturqui  funt  de  aliqua  familia  , Jem 
faiUone  alteri  famsliaytF  fafitosei  contraria^. 

5 1 Inimicus  repellitur  a tefitmonio  dieedoatsam  fi inimicitia 

contrafiaejit  culpa  esus,  contra  qsiem  deponitur. 

qilnsmtcui  reptlUtura  dicendo  tjiimonio,quottet  feebefl 
eaufa  tntmicttif,quamuit  rtuera  nondum  interce fint , 
atm  tamen  ver iJmiUtrr  orire pojjit , dicat  ttjlis  ^ fi 

nontj/i  inimicum. 

%4lrumiatiadoki,tT  fraude  procurata  nonrepeOit  tefiem 
■dteJUmomoperbibendot  quod  etiam  txtm^demb/ira- 
tur,quodtn  failo  contigit '^apoU. 

5 5 lniuueitia,vt  repellat  tefiem  a dicendo  tefiimonio  debet  effi 
sjpitalis,  ficus  fi  non  efiet  capitabs  insmieitix^. 

*^fam tunf  tHlinqustur  ludtcis arbitrio, vt  nu.  y6. 

5 7 Conifiratoresivt  in  catcris  criminibus  tejUri  probibltur, 
ita  /uin  bprtji, 

Th  1 m po^tcftcspoflTcprobarivi- 

^ ^ ^ dimus,  pet  quot  et  probe* 
tutiCnuclcAuimusi  3c  an  p lingularcsexaminauiiqus. 
Agamus  nuoc  de  qualitate  tcuiQi  qui  tciliccc  in  hoc 
probSdochmiue  poiTint  admitti.  £c  vircmin  pauca 
conferifplacuic  maioribus  noftrist  vt  hxrcticusquil- 

I piam  probetur  t «ia  per  tcftcs , qui  aliis  i ferendo  tc- 
iltinonio  rcpcllunmr.lic  mihi  probat  contex.  in  cirt 
hdei  fauorem,  & inc.accoiatusi  1 licci  dc  hzr.  Iib.6. 
quib.dccr«is  poilci  taclu  cfl,  vt  fucccdcnte  tpe  iutis 
interpretes  hanc  cande  liiLirn  con/irina^  ct.^t  Alcia 
trad.pra(mn.rcg  i.pratl^39.nu.2.  quod  etiam  placuie 
Gundils.intrad.hatr.q.i  J.nu.ro.  v«f  cft  tamen  ipc* 
ciale-ad  idem  rcrpondii  Parif.in  contia.nu.So.  vol.  4- 
ita  tradidit, 3c  Carer.in  eo.traft.hatr.num.  nt.vaCiti 
autem  indicia,  quod  cUri(^  patebit  per  ca  1 qus  mox 
/ubiicietnus. 

1 Neciniuriaprofedb»erenimtnetamgrauc  crimS 
hacidis  obpcobationuin  deticidiam  impunitum  ic* 
linquatur  (k>  religionis  Chridianx  fauorcm.qui  alias 
repellerentur propter  quodetu^;  vieiurn,nuncin  caa- 
fis  iidci  admitrumur.vt  cautum  efemd.c.in  fidei;  ita 
tradidit  Alc.in  dpnelliaip.t9.rubd.nu.a.ut  etiam  vo 
luit  Pcgn.in  IchoJ.  t ai.in  prin.in  j par.dirc^.inquif 

I , Hmcfit) vcexcommumcacitaahocprobanduin 
crimen  admittantur  lic  lancituin  cfi  i Rom.  Ponc.in 
4 c.m  fidei,  cui  limile  eft  etiam , quod  idem  deaeuic 
in  c.prsfidentesieo.tit.de  hxr.lib.d.hoc  idem  Talptli 
idiquit  lo.Cald.in  craA-dchcr.c.ii.nu.i.  veti!  tamS 
in  hoc  prxtcrca  tcqui  tur  Gundillan  eod.tra^.  quxfi. 
1 i-poLt  nu.  10.  verf.admittuuturi  idem  infuper  placuit 
hima.in  tit.  s i.nu.  lo.vcrTneqj  obfiat.tit.de  prob.  ncc 
latuit  Pcg.in  d.lchol.  1 a i.  m prin.  in  par.  dircA.  in* 

quiii  ad  quod  nonnullos  cong«it  «lam  Gab.  Rom. 
in  coinmun.concJu.coQcluli  i9*au.8.veriia.  limit.de 
tcfiib.  Itb.r. 

4 £x  eddufione  Ct  nofira  e£citur>  vt  hxrcticustcon 

tra  hzrecicum  pofiit  rcfiificari : vt  ( liifiinianusin- 
quit)dignus  llt  tefiis  litigatore,  ac  talisqualiscfi  reus» 
ncque.n.hxreticus  in  alto  reprobare  pdt  mores , quos 
inleapprobar.-vthabcmusexi.qih.Cde  hxr.de  ibi 
Odof.dc  exl.in  arena, Cdc  inof.  tefi.  argl.cum  qui.$, 
luiianus.fi.ddur.&  ira  ftatutu  cft  in  c.h  her.i.  q.  7.  vt 
4ticripfiiLucasdcPcn.ini.  vctetam.C.dcvctera.Ub, 
iqfipbiMa/cardi.voLb,  L i U-quem 


lofephi  Mafcardi  . 


it.quem  adhoerefertSina.’nd.tir.tf4*(^^tcft*nu.42. 
Cc  fcnfit  C f g(.in  Unuiti.fupcr  vcrb.non  liccr.vcrf.it? 
hzrcnci.CdctcAi.  ^cgi^ie  explicat  Pegn.in  fdiol. 

I i4.m  ^part•di^e^.  inquis.  Sc  in  fchol.fcqpcr  toc. 

prztcrci  cx  eadem  confequitur,  vt  etiam  periurus 

5 in  hoc  crimine poflittcftifican : vt (ancitum  dl  in  d. 
c.accuratur»S.licctde  haer.in  6.  kiem  voluit  GundiQ*. 
in  dtrad.de  hcr.q.  i j.nu.i  i. 

6 tunc  demum  admittuntur  peiuri  f t d teftilicS* 
dum  contra  hzrcticu»dummodo  conrra  (e,6t  contra 
alios  in  hoc  crimine  atterentur ; dQ  th  ex  nfianifeA is 
appa  ruerit  indiciistales  non  animi  lenitate  »aut  odi) 
fonutCfCcu  corruptione  pccuni€,rcdzclo^dciorrhoo 
doxz  vciic  deponaCfautdiduiuGiqi antea  informa 
Kftimoni;deporucramrcm?darc>&  coUigcre,acqu^ 
prius  racuerSc»in  apenu  referre  t^prxeipua  quadam 
fidet  przrogariua  conceditur, vt  patet  ex  d.c.  accufa* 
tus, licet  dc  hzr.iib.6.ita  tradidit  Gundifin  eo.trac. 
de haerct.d.q. i |.nu  * tx.in quam fentenriam  rcfp6dit» 
Sc  Panfin  d conf2.col.8.nu.'^8.vcrftn  illud  ^edir, 

■*  vol.4.vbigl.ind  !i.licct.ibiq<  Dod.*  id  ihmare  dicit. 
y Amp  luis, ad  hoc quoq,' crimen  probandutadmic* 
tunmr  t cHcs  vacillanres,&  variantes;  vt  viderCen  ex 
d.c.accufanis,S.lic<t.de  hzret.in  6.quib.alioqoi  nol  * 
la  hdes  adhibet.vt  babemusi ModcTinoml.  x.ff.dc 
tdlib.&  a Paul.in  I qui  falfo,ft  co.  Sc  abeo.  ModeO. 
in  Izos.vbi  fcriben.ft.ad  I.Corn.dc  fal.vt  criiid  con* 
hrmauic Paris, in  d.conf.2-nu.5i.&  7o.&7r.vof.4. 

S Infupcii  focii  quo^  j cri  minis  t te^cs  recipiuntur  ad 

haereticum  ptobandu.vrdixitfuni.  Pontind.  c.infi> 
dei  fauot?.ib),vci  Ibcij  criminis, fic  fcnlii,  Sc  Guhdif. 
in  d>trad.de  h^rcr.q.il.fubnu.  io.ad  idem  refpondlt 
Fcd.de  Sen.in  conMf  a.R  eucrendo  in  Chrillo  patri, 
fub  nu.4.vcrl.fccundaK)uia  didz  exceptiones. 

9 Adhzcludzij  ad  h«rcfiscnmenc6trarcumprO’ 
bandu  porcrunt  tcftiOcari  ita fanxitBonif. Vili. P6t. 
Max.in  c.contra  ChnHiano5,dc  hzrcriib.6.  ctibi.gl. 

* fuper  vcib.ludaeos.Ccmin  Fran.&cxreri*c6itcr,rtc 
ena  feniilt  addirad  gl.iii  c.  i.fujwr  verb.fidclis,dc  tcft. 

* vbi  DoA*c6ucr  teite  Pcgn.infchoi.io.poQ  pmi.tn  1. 
par.dircc.Iib.x.iucni  tradidirPalaciusRubi.inallcg. 
de  hatrcs,^.vlt.  lic  quoq  voluir  Gundill  tn  iraA.  har- 
ret.d.q.t^mu.  lo.quodiclatu  ceniuit eximium loa. i 
^oy.in  Hng.ipo.vt  A leniit  Fcly.in  c'lndzi»nn.t-dc 
tclhbus.Cuiusrci  potiirtm^ratioer.deqiucnam  fu* 

meminimus*  necx  defe^u  ^barionfi  ramgraue 
Iccius  impunitum  remaneat.pcrd.l.quoniam,  in  fin. 
Odchcrcc  c.di]cCloAccJi^nificauit,dc  redib. 

10  Idudampna.tviidnonlolu  habear  locum , quo- 
ties agcicmr  dc  eonuci,  iendo  Cbndiano  apodata,^ 
priu^  fuit  Judzus,&  podei  reiudaizauit,  vt  probaftit 
exd.c.conrraChHdijnos*led  ?c cum  ageretur  dcc^ 
uincendo  Crid:anonon  apodacame*  leu  totam  reti* 
gioncmChrilHanamdel‘crcntc,fcdmvno,vcl  altoo 
tantum  aniculodciinquente  > idej;  ob  eandem  ratio* 
ocmine  videlicet  crimeo  hoc  remaneat  impunitum: 
turliiN  cr  in  tidci  fauorem*arg.dx.in  ddei.de  hzret.iii 

li  hzrctici  aduerfus  bfreticosadmirtutur,vt  fa* 
pta  docuimns.iurc  optimo  etia  ludzi  admitti  deb?r» 
curri  commoda  ratio  diuerlitatif  aflerri  non  poflit, 
6c  maiorprohibitioiohzrrtico*qu4min  ludzoe^ 
vidcaturuuxra  fcntcntiain  gl.in  c.pagani.i.  o . 7. 

11  Secundo  locoamplrabisitvt  ludzi  oontoluted- 
piantur  in  tedes  aducrfusChrilHanosco  modo,  quo 
proz.difhim  cA,led  multo  magisaduerfus  ludaeosnd 
baptizatosinomnibusilliscalibus,  inquibusad  iu* 
riidi^^ionem  Inquidioru  punerenofeuntur.  id  quod 
looga  probatione  non  indiget ; nam  G ob  ddci  fauo» 
tem  o6proiunifua  priuil^a  Chndiams,quominus 
teni  monio  mndclium  vrg^tur,nec  proderunt  infi- 
delibusi&ioquumscllPcsn.ino^chol.ia  colu.  a. 
^^i***r  tlireu.  inquit. 

I I At  roget  quo  paAo  pizlUbil  illis  *uf  m?Ro* 


rpoadGo^uinludzusadmlrtimrinteft?,  iurabit  dc 
dicenda  vet  !urc  non  liip  £u-i  iigclia,  quibus  non  ac* 
duifedlupa  ::.'^,e.r(u:ira  docent  lo.de  Imol.  in  clcm.  •. 
i.dc  tcAi.A  A 1 dc  Butr.  in  proocm  dccrcial.  qualis 

13  autcmleurumiumctidcbcatcflc forma  tradit Spcc. 
intitdcmrani.caluni.b.rcAat.nu.i7.vciiic.fcd  pMC,« 
fcd  meliusrcper.inqGc.in  vab.iurmXfcqrur  \ idccc. 
et  fcq  f •i.499*vtcgrcgic  fcriplir  Pegn.vbi  fupra  in  G.  . 

14  Quid  vero  Iic6nngar,t  vt  iAiufmodi  aliis  ad  tdU* 
Acidum  inhabilcscxcommuiiicati  nempe, hzcaicaV 
ludzi)  liucintidele^iAud  Crimen  Imiplenc  tantum 
probauennt,  an  m Icimplcnz  ptobationitfupplem?- 
rum  iuramcnttiin  cnc  ci.sdcfaotdu?£t  non  clleddc» 

* rendumproba(urauthoritatcgio.*coira  approbatae 
inl.;.luf^r  vcib.agatur,vbi  Alex.nu.ia.ft.de  iuicittr. 
quoslo]ui(urSiman.dccathol.inft.tic.n  dc  prob.nu> 
4.valic.A(icutin  aliis  criminibus,  quaruuisecontrz 
ChriilianocatholicocontraiudMm,harroicuin,vcl 
inhdclcm  illud  lurm  dclcraiur^irg.  notatoru  i Bald. 
inl.qui  accufarc.nu.v4n  prin.Cdcedcn  aa  Rom.in 
1. admonendi, nu.S^. ff.de  iurchir.  Ai  Canontft.inc 
vir.de  luieiur.vr  cradir  Nicol.Arciatan.de  hattet.no* . 
tab.47.mcip.mcmona  commenda,  nu.  1. 

I $ Cumsdiicritninistca  racioeft.Nam  tale  iuf  m non; 

ita  cuiuis  indiAinde  dandu  clifed  perfonz  Icgaiitas  > 
zquitas,A  Hddirasinfpicjcnda  eA,necvili  ,autinfx» 
mipr^Aandu  cA:vt  docuit  Bar.ind.l.admoncndi.nu. 
I8.A  ibid.lafin  rcpa.nu.i6o.vcrl^tertius  cafus,qu6d 
vccolegatirasabhaiufmodi  pafonis  abfitcuiuis  pa* 
tcrcpotcll.qi  aurem  infames  Antrefcriplitlmp.  uv  K 
eundos  popuh>3,C.de  lumm.rrinir.A  fid.cath.  quod 
etiam  tradidit  Rom.in  d.l.admoaeodi.d.nu.8 5.  vrld  - 
darecxprciru  BaptiA.de  S.Blafinirac.  cocrclat.vcrf. 
venioadquinium,nu  $.veri‘.  it.  fallit.  4 

Quinctum incahradis hoc  amplios  cbAitutum 
idcA,  t vtconlanguinci  teneant  contra  cbfanguineos» . 
Sc  propinquos  rcAimoniu  diceieidcAdcmib.  th  aliis 
probationibus*ac  taio  tirmiuscA  eorum  ccAimomu  • 
quanToaiufpieioneodijcbfanguineilongiusabrinr» 
ita  dc  fratre  fenlit  gl.in  c.litaas.fupavcrb.  dcAatre,- 
vbi  Abb.nu.S.dc  przlump.pcr  c.liaudicris,  xa.q.s-id 
probauici  A Spcc.in  tir.de  icAe.li.de  tolUum  compul- 
fionc,  nu.  i.vcrl'.  icd  nunquid  Irata. 

17  Etaiim  vcriGmilccAtty  confanguincus  contra 
cdsigumeu  tclhGcido  verft  dicatirhdit  Crau.  in  cof. 
iio.num.p.neiRomXuos  confanguincos  graris  odio 
habere cxiAimanduscA,cu  hisnamq  .nmicuiain,*  vc 
inqt  OcaoiuLcIiO)  natura  ipfa  peperii  vr.cu  refere 
vnacu  aliisSiman.de  catho.inAu.tir.  ^4>nu  4S.in  fi. 

I I Huc  accedir,t  quod  ci  Alius  contra  parrem  in  hoc 
crimine  poflir  tcAi  Acari : nam  A cum  cG'c  hzreiicum 
nouairrdenunciarc,immoA  accufare  debet  inquiG- 
toribusiita  traditu  cA  ab  Alex.  Aiens, par.  {.pcarccpe. 
4.q.)  f.idem  voluit  Palaci.Rubiusin  repa.  c.  pa  ve* 
Aras*S.  17.nu.AA  $.i6.in  4-nor.poA  prin.va.pluscA# 
incandcmdeiccditfnlam Abb.ind.c  litcra&nu.S.  in  . 
prin.de ptzf  pad.c.  A audiais.aj. q.t.  AcfaipAt» A 
Nauar.in  c.inta  verba  laudantium.  1 ix).;.quodfci- 
tudignum  purauir.  A egregium  lo.d  Roy.in  fing.  e. 
ampl>at.6.nu.29.A  soamm  aliis,  quos  ad  idem  raccc 
Pegn.in  fchol.  1 a.col.  1 . fupra  d.c.litcras4«  pi^fum  p. 
ina.par.dired.inquis.vbihan€iaucntiamvaior6»  . 
A tutiorem  cAc  dixic. 

19  Nam  porius  Deo  t quam  parenrib.obedicnd{lcft, 
c.rclatu dcfcnt.excd.A  c.quifquismctu.i  i.q.  3. ete- 
nim,vc  alibi  diccbatdiuus  AmbroAus  iprzfercda  cA 
Religio  nccclAtudini , piaas  propinquitan.  Hinc  D.  ^ 
HicronymusinepiAolaad  Hcii<Moru,Aad  Marccl 
laalia  in  epi  Aoia  fcribir,calcanduefte  parrem  ,preti* 
eione,ac  folidd  pietatis  genus  cfletin  care  cAccnulc*  • 
rc,AgcnusA3rc^eratis  impi0efTc4>dno.  Ampluis, 

20  n licet  patittoppuenantC  patrii  impune  intcri.cctc: 
vuudic  MatccUusI.Cifll.nuaunc.tf.dcrdi.  A sOpf 

funa- 
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fimet.&^^regic  docet  Cicero  bb.  j.officlorii  > id  non 
poterimus catholiC£rcligionisamorc?atq;  p Hncc- 
ritatechiiftianz fidei  pater  hcrcticusa  filioapofioli- 
dsinquifitoribusnon  erit  indicandus? 
ai  Contrarii  tnrnlamtincrcpiderequutusefiSiman. 
decathoUnft.tit.ap.defil.&  minor.nu.?7.  cum  pinr. 
feq.vbi  lat^  Tua  cofirmat,&  contraria  rcfiitatdioc  id£ 
renfitipiemet  RcuerSd.  Sima,  in  libcllode  patre  hx- 
rctico.vbi  de  hoc  Idgiori  Termone  difpucat.  Huius  ve 
10 fnlz  nullo  modo  putat  in  tim  graui  crimine  fide- 
duinPegn.ind.fchol.t2.col,i.ad  2..par.dircc.  inquis. 

InTureina  vxor,ffi]ij,&  familiares, cctcriq;domc- 
fiici  ad  harrefisfacinusprobandu  polUtnr  admitti;  vt 
tcftacGundilTdchxrct.q.fj.nu.i  i.3c  probat  Bcrnar. 
Diaz.rcg.746.incip.tcfiisdomcfiicus,&  plurimi  alij, 
vtaitPcgn.infchol.ias.ad  ;.par.dirccl.  inquis. 

33  Ratio  vero  potiOTima  ,fcurin  hoc  crimine  trfiis 
domcfticus nomo  admittatur:  verum  ettfi opus fiic- 
rit>compcHaturad  tefiilicanduica  efi.nam  cum  hoc 
crimen  Iccrcto  committi  folcat,<Sc  in  occulto, melius 
Edomefiicos,  quim  pcraliosprobari  p6t;vthoc  fen- 
fercImp.Thcod.ctValent.in  l.conlenlu,§.(in  aut.C. 
de  icpud.fic  tradidit  gl.in  c.dilcclo.fupcrvcib.inaio- 
Ksecclena;,deofii.Arch.&  in  c.tcrtio  loco.fup  vetb. 
iuratidcprob.&  confirmauitGundilTin  rrad.de  hc- 
ret.q.r  3.nu.  1 1 . & nonnullos  ad  hoc  adducit  Marf.in 
l.i-S.ad  qu»ft.nu.4.vcrf  limita  tcrtio.ft.de  quxfiio. 
24  Verum  licctthuiuTinodi  pcrlbnx  familiares  cotra 
hzicticumadmittanturiiion  tamen  ad  defendedum 
aj  reum  adhibStur.Cuius  rei  illapoteft  afferri  ratio, fdc 
qua  etiam  nuper  meminimus:nam  quemadmodum, 
nemo  vnquam  carnem  Tuam  odio  h.ibuit , fic  etiam 
nullus  Tuos conianguineos  odioprolcqui  exiftiman- 
dus  eft.  Prxtpei  cQcx  hoc  crimine  infamia  in  filios 
redundet, fi  nlij  adjcflimonium  dicendum  propatfi- 
tibus  admittcrentur,facilc,vt  infamii  fugerem  men- 
tirentur,metito  igitur  horum  tcllimonium  pro  dela- 
tis in  hac  caula  falfum  putatur.  Quod  fi  nec  confim- 
guinei  fintinec  affines, M extranei  > domcftici  tamS, 
ratione  amicitis,  & familiaritatis  prarfiimuntur  non 
dicere  veritatcm,vt^  lantbcrimincrcospolfint  libc- 
rare.ficgrauitcr,  & dode  fcripfit  Pcgn.in  d.fchol. 

I zt.col.a.in  3.parr.dircd.inquis. 
ad  Hinc  proptered  fit,  t vt  qui  conn-a  confanguincos 
falfumdixaintteftimoniuni  .grauioribuslintfubii- 
ciendipoenis  quam  qui  aduerfus  extraneu , no  enim 
iaiptasrantummodolcgcsis,fedipnu$ctiam  nature 
coniundioiiem  auertit , vt  optime  cautum  reliquit 
Calitftratus in  l.ca piraliu  m , .omnia  admifla , fr.  dc 
t)ccnis:vt  eleganter  tradit  Siman.co.tit.d4  nu.49.vcr. 
hinc  efi,quem  fequitur  Pcgn.vbi  fupra. 
ay  Quanquam  ad  defendendum  reum  t dc  hxrcfi  ad- 
mitu  etiam  coniudam  perlbni , r,cmpc  fratrem  pro 
harre.traditiim  cftd  Bal.in  1.  parentes, fiib  nu.  1 . verfi. 
autdidum  ruum,Cdctefti.vbiinquit.qu6il  fi  fratris 
didumnemini  noccat,&  fratri  pro(lt,vt  in  purgatio- 
Aefrattisdeh«ten,eiustcftimoniu  valcrc,dcquodt- 
cit  efle  Centex,  infigng  in  d.c.  1 i tcras,dc  pr^fu  m p.  Ba  I. 
fequitur  Fd.incxumop^ceat.col.s.fubnu.j.vcrfic. 
^into  limira.de  accuf  eidem  adhxrct  loan.Crot.in 
traddetcft.par.3.nu.i  3.5c  ibid.Pet.Mdcada,  in  add. 
adeundem,nu.i5o.eiufdcaudoritati  accedit  Cain* 
peg.intrad.dcteftib.rcg.5.fallen.  7.  ?c  p.idem  fenfit 
Spcc.in  §.i.nu.9.  veif.in  criminali  vero  caula.  tir.  dc 
t^cquem refert  A bb.in  d.c.litcras,nu.  S.  & ibidem 
docuitFel.C(^.hu.  1 5.  verf  quintus  cafus. 

Ptsctereifi^fonadomcfticatcflctvaldc  digna, 
acfpedatf  probiraris,non  efict  omnino  rcijcicndum 
dcistdbmonium  ad  excuiandu  rcum.iuxta  id,9  do- 
cuit Inn.Io  Jmol.&  Ant.dc  But.in  c.in  lireris,  dc  tcft. 
pr?f^itn  fi  cum  huiufinodi  tcftc  domcftico  coucni- 
'«aliusfefiis  non  domcfticus,  & omni  exceptione  • 
gukvjqitf  4 /ia  Inscia  de  innoccatu  izoiu,  iuxuca) 


qiix  tradita  funt  copiofe  d Marf  in  1.  i.§.ad  qiiacft.nu. 
7.vcrflimita  etiam  hunctcx.& iiu.ic.  verf.  fcd  vitra 
prxdida,cum  feq.  ff.  dc  quxftio. 

19  Qyi  autem  fub  hac  voccdomcftici,t&  f*mili.iris 
contineantur, docet  multis  Pcgn.multos  referts  in  d. 
Ichol.i  zj.colu.z.iV  3.  vcrflcd  in  hac  quxftionc.ini. 
f art.dircft.  inquifir. 

30  Vcruntaincnhxctquxtradidimusdc  ininusido- 
ncistcllibuSiVtfciliccrad  hxrcfis  crimen  tcftimonio 
fuo  ,pbadum  admiruriir,habcntlocum  ,cum  proce- 
ditur p viam  inquifirionts.-Iccus  vero  cum  procedit 
per  viam  acculationis>vclcxccptionis:Itatraditgl.in 
d.c.fidci.  fuper  verb.  inquifitioni.  dehxrcr.  in  6.  quia 
ab  illo  iurc  regulari,  quo  cauctur  tales pfbnas  ad  tcftt 
monium  admitti  non  dcbcrc,non  cft  rcccdendfi,nifi 
in  quatumrcpcriafuraiurcpminum,qergoaccufir, 
vel  excipit, habeat  probaiioncsidoncas,iicc  cft  accu- 
fatio  fauorabilis,vr  inqmlitio.z.q.7.c.fi  epilcopus.  5c 
vabu  iftudinquifitionisdcbctaliquidopcrar^.ilio- 
qiii  fniftri  fuiflct  cxprdsu.c..id  audictia,dc  decimis, 
cQ  fimii.ficfuam  confirmat  iniam  gl.in  d.  c.  in  fidei. 

3 1 A contraria  ftctir  Ihla  t Arch.in  d.c.  in  fidci.pcrc. 
hsrcticus,2..q.7.  rtixq'iopinionisacerrimum  inucnic 
propugnatorem  Gundilf.in  d.q.i  3.011.  i7.vbi  Arch. 
iententiam  (equitur,  camrj:  rationibus  confirmat.  & 
quxagl.obiiciunmrproftcrnicnu  illum  videto. 

32  Ad  hxcilJudidc.tqnod  diximus deredpiendis  in 
hoccrimint  tcllib. .iliis  inhabilib.  plcrrim  inf.imib. 
^ccdir.vt  cu  recipiuntur,  (inc  tormra  n6  admittitur: 
iuxtalditcntiain  Accur.ini. 3. in il.lcgc  lul  fup  verb. 
pala.vbi  criam  Bal.ff.  dctcfti.ad  qiiodcxtat  Arcadi) 
l.Crnfum  in  lob  carmc,f  .li  ca  rci.fF.co.de  tcft.  quos 
IcqniturMatfin  confiop-nu.i  5.  verfna  in  cillb.  fic 
rndir,&Parifind.conl.i.nu.S3.vcrfqiiofir.  vol.4'Vt 
& voliiir  A.lcx.in  conf  1 1. circa  primu  dubium, nu.  3. 
lib.i.idcm placuicGundilV.ind.q.i 3-nu.  is.vrctiam 
aftcruir  Io..i  Roy.de  hcrct.aflcr.7.poft  lui.  1 54.ficqiic 
inquit  Pc"n.in  fchol.i  z i.col.^.vcr.  ilia  dthoc  idcii 
vf  fcQtirc  lul.CIar.in  pracxri.&.vlrq.z  i . verf  f^ias  er. 

ii  Idtninrociocriminis,fqui  contra  bcrcticfi  teftifi- 
catur.noadmittitio.a  Royin  d.aflcrt.7.nu.i  5>.  ver. 
contrarium,3c  merito  Icuticiis  in  ciiminc  hircfisfo- 
cifi  criminis  .idtcfliinoniiim, VI  faciat  indicium, elTc 
ndmittcduin,ctiam  fi  non  torquentur ; quia  plus  cre- 
dendum cft,vt  ipfc  inquit, fpotaneo  tcfti , qu.tin  co.i- 
Ao,pcr  ca, qux ibi  allegar,  vr  id  quoq  vidciur  tenere 
Sima.tit.64.nu.  3 S.vcrf.  verior  tame,  vbi  multa  addu- 
dt.cui  accedit  Pcgn.in  d.fchol. izt.inri.quod,& pro- 
bauit  Gomcz.lib.  3 -rcfoiut.c.  1 2.  nu.  1 6. 

34  Sed  quod  Ibciuscriministfinc  tortura  no  admirtaf 
ad  tcftificSdum, intrepide  (entit  idem  M.irf  in  praift. 
crim.in  S.diligcntcr.nu.6i.vcrfitcm  teneas ctiamS» 
ti.vbi  docet  menti  perpetuo  dfc  tenendum , quod  in 
cafibuSjin  quibus  creditur  fociocriminis,n5crcdi  ei, 
Et  in  criminibus  exccpti.s,nifi  didum  fuum  fecerit  in 
torturajalioqui  fi  illud  dixcrkfinctortura,d  no  ere- 
di cotra  fodum  criminis,. nudorit.irc  Raphacl-Firlg. 
ita  conliilcntis  in  cbf.  17;.  in  caufa  inquilitionis.  coi. 
i.antc  fi. vbi  id  optimis  confirmat  rationib.  Eam  ve- 
ro infu  per  addic  Marf.in  eo.  loco,  nam  cum  is  focius 
ob delidi fodetarem iam fuerit fadus infiimis,  pro- 
pccrc^  ei  fine  tortura  non  cft  crcdcndQ.-eo  9 infamis 
contra  aliquem  non  auditurfinetortura;vt  erteom 
tcxt.in  c.itli  qui.5.q.5.&  inc  inprimisz.q.i.in  fin.Sc 
voluitgl.in  c.cum  P.deaccuf&  in  d.c.  pertuasde  fi- 
mon.ad  idem  rclpondit  A Icx.in  cbf  1 1.  circa  primu, 
nu.^.lib. i.fic  confulir,& Cxpol.in  conf.crim.6i. fup 
primo dubio.col. 3.  verf.  prxtercd  infames. 

Amplius  cade  rradirade  tcftibus  inhabilibus  tibi 

35  funt  incclligenda.t  vt  tStummodoid  genus  hominu 
poftit  admitti  ad^pfum  principale  crimen  probandu, 
nb  vero  ad  ^banda  .adminicula  huius  dclidi.ita  col- 
hgimuscxc.p  tuas,il  i-dcSimon.hl-c  cft  degas  Bar. 
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dodrina  in  I.in  quaeflion.fF.adl^.  lul.maicft-  vbi  id 
exemplo  dcmonftrat.idq;  perpetuo  menti  cflctrcne- 
dumlic comprobat  Bar.axioma  Bnl.inauth.  fi  tertis 
produ£lus,nu.  7.vcrf.  fcd  dubitamr  hic,  C.dc  tertibus 
eudem  fequitur  Dccin  confis  lo.In  caufa  mora  Me- 
dioiani-coI.4.in  fi.nu.  i s-  cuius  etiam  pronunciatum 
examinat Batb.in  traft.de reftib. in  i. par.  verfi circa 
fecundum, num 46.cum  Icq.  ita  ccnfuit,&  Parifiin  d. 
confi2.nu.80.Sc  8 1.V0I.4. 

36  Quinaiam  necefledV,  f vt  huiufmodi  teftes  pro- 
babilia,& verifimilia  deponant , fi  voluerit  hoc  pro- 
bare crimen, alioqui  irritum  erit  illorum  tertimoniu, 
vtin  hypothcfi  noftrade  harefi  cofiultus  refipondit 
Marfiind.confi109.nu.17.cum  plurib.fcq. 

37  Iftorum  etiam  icrtimonium  admittereturfetia  pu- 
blicatis rcrtimonijslupcrcifdemarticulis,vcl  prorfus 
contrariis  in  caufi;i  hxrefis,fiucproreo,liuc  contra  il- 

* lum.quam  fcntentiam*c6muni  Icribentium  conlcn- 
fiu  efle  receptam  tcrtaturSiman.de  cathol.inftir.eod. 
tit.64.nu.so.verf.etquamuis,idcm  fenfit  Bal.inl.cos, 
S.fiquid.nu.s.vctfiqua-ronunquid.C.deappcl.qucm 
Icquitur  Fcl.inc.fratcrnitatis,col  7-poftnu.  lo.vcrfi. 
item  limita  incaula  h^rdiSjdctert.vtfic  placuit  Alb. 
in  e.  t.q.  i6.nu.  19.de  hxr.lib.d.  hoc  etiam  placuit  Ca- 
rer.in  traft.de  hxrcr.nu.  1 24.vcrfificd  an  port  publica- 
tas attcrtationcs,vbi  nonnullos  adducit. 

Verum, quod  pertinet  ad  cofdc  tertesalids  inhabi- 
les,portquam  conrtat  cos  porte  admitti  ad  tcrtifican- 
du  incaurahxrcfis,quxrtiocrtan  duocx  irtis pleni 
probct.qucmadmodu  duo  idonei, Se  omni  exceptio- 
ne maibres  probant.  Qua  in  refummatim  aggdo  di- 

38  cendu  ert,  fduosex  iplis  non  fufficcre  ad  plena  ,pba- 
tionc  faciendam,  vel  ad  poenam  dclifti  ordinariam 
imponendam, fcd  adprxfumpiione,  vel  aliqualcin 
probationem  faciendam, vel  indicium  ad  torturam , 
vel  poenam  extraordinariam  imponcnda.  vt  colligit 
excontcx  d.c.in  fidei  fauorem  ,ibi.  Se  ex  numero  te- 
rtiu,dc  hxret.in  6.Sc  huius  cocexhunc  en'c'*c6mun. 
Se  receptiore, imcll.fcribit  Pcgn.in  fchol.iai.colu.a. 
verfi  exteris  in , atq;  ad  id  tertis  cft  mihi  locuplctirtl- 
mus  Abb.in  c.pcrtuas,nu.4.dcSimo.hocidcm  mihi 
probat  Fcl.inc.tcftimoniu, nu.22.de  tcrtib.qiiod  ctia 
placuit  lafiin  1.4.5. fi  tibi  ob  indicium,nu.4.ff.dccon- 
dic.obturp.cau.ytSr  tradit  Marfiin  praft.  crim.^.di- 
ligcntcr.nu.59.lic  aflerit  Gundilfim  traft.de  hxrcr.  d. 
q.  1 j.nu.  I z.id  prxtcrca  cofirmat  Palac.Rub.in  alleg. 
de  hxrcr.5. vlf.fp  nec  latuit  Siman.in  d.tit.d4.  nu.  t6. 
neq;  difsCtit  Roy.in  fing.  i gp.nu.  1 1,  hocquoq;  terta- 
nim  reliquit  A rct.in  e. vlt.infi.de  tertib.  vtSc  cenfuic 
Alb.intrac.dcagnolc.arter.cathol.se  hxrct.q.  j4-nu. 
3. quibus  accedit  lul.  Clar.  in  praft  .crim.  /.vir.  q.  2 1. 
verfifcd  pone.vbi  in  multis  alijsdeliftis  iraferuarum 
tertatur  apud  lllurtrcsinfignium  ciuitaium  fenatus, 
nunquam  enim  ob  difta  duorum  tertium  Ibcioruin 
in  crimine penain  ordinariam  impolitam  dicit,  icd 
tantum  indicium  ad  romirarn  fecere  inquit. 

jp-  Secus  vero  diegdum  crtct,t  fi  plurcs  qu5  duo  teftes 
edent  inhabiles, Se  minus  idoneiinam  tue  in  hoc  cri- 
mine plena  m facient  piobationcm , Se  ad  codemna- 
rionem , fcu  poenam  criminis  oidinariain  imponen- 
dam furticicntiqn  ex  ciTcumrtantij.s,Se  conicfturis.ct 
perlbnarum  qiialirarc  verifimiliter  prxfumuntur  ve- 
ru m deponere,  quam  fentetiam  dilucide  probare  vi- 
dcnturilla  coicxt.vcrba.ind.c.in  fidei  fauorcm.Si  ex 
verifimilibus  coicfturis.Se  ex  numero  tcftiu,aut  pfo- 
naru  tdmdcponcntium.qudmcoru,  contra  quos  de- 
ponitur,qualitate, ac  ali)scircunrtantijs,lic  rcllificaii- 
tes  falfe  dicere  n6  prclumuntur.Haftcnus  fum.Pont. 
ita  ttadidcrcPalat.Rub.  Aret.Sc  Albcr.in  locis  nuper 
cita  tjs , vbi  amplius  admonet  hac  ratione  polle  acci- 
pi Inum  corii, qui  dicunt, ad  condemnandu  hcrcticfi 

verum, 

Se S«‘nanumfcnfum,d.c,iiafidcifauorcra,Sc  hanc 


efledoftrinS  fcciiram, tutam, Se  obid  in  praxi  feman* 
damfcribirprxclarc  Pcgn.1nd.fchol.i71.co!.  2.  Se  ?• 

Sed  in  prxfencia  dubitari  cdtingir , a n tertis  inimi- 
cus ad  hoc  crimen  probandQ  admittatur : nam  cum 
fiipra  latg  fircxplicatu,  icrtcs  inhabiles  in  hoc  crimi- 
ne fauorc  fidei  admitti  ad  tertifiedduin,  queri  potert» 

* an inimicuscapiralisadmittcrctur.£tquidcm*com- 

40  muni  Icribentium  cal  culo  f receptum  cft , inimicum 
quemadmodum  in  ceteris  criiniinbus , nec  etiam  ad 
haereticum  quem  probadum  admitti:  vtfancituin  cH 
in  c.rcpcllantur.Se  in  c.mcmintmus.  Se  in  e.  eu  opor- 

'tear.dcaccufiSein  c.fi  tcftcs.4.q.3.  hoc  idc  traditGu- 
diOr.in  d.trac.dc  hxr.q.  1 3.nu.  1 3.vt  prolequitur  Pegn. 
in/chol.i23.  coi.  z.  verfiiuraquib.in  3.par.  direft.in- 
quis,ad  idem  rcfpondir  Fcder.de  Sen.  in  d.  confi  252, 
Jleucrendo  in  Chrirto  patri,  prop^  fi.  fic  etiam  con- 
rulcndoartrctuit01dr.inconl.2io.num.7.  verfic.  fiint 
etiam, ad  quod  multosrefacMarfiia  i.  t.  §.  prxtcrcii 
num.2.1F.dc  quxrt. 

Huius  rei  ilia  rarioefi:  nam  ob  malcuoIgtiamK]ua 

41  inimicum  prolcquuntur.falla  dicere  prxfumuntur, vt 
aityipia.in  d.l.  i.S.prxtcrca, ff.de  qu^ft-liotradit  An- 
char.in  d.c.in  fidei  fauorem, in  i.not.de  hzrec.  lib.  6. 
quem  icquitur  Parifiin  d.confiz.nu.6o.voi.4.idg  dicit 
Bal.inauth.fi  tertis  produftus,nu.4.C.  dcteftib.Etiu<- 
re  quidem  optimo  in  h^refis  crimine  ita  fiancitum  cll 
cum  nufquam  reis  magis  nocere  portlc  inimicitia  te- 
rtium , quam  in  hoc  tribunali , eoquod  iplis  nomina 

42  tertiumtnon aperiantur,  licur  in  alijs  dcliftis ficti iu- 
rcfolctiVt  ait  Pegn.  in  et^cm  loco. 

Quibus  omnibus  nihil  omnino  pmotusNic.  Are- 

43  lat.c6trariatrcquutus  cft  lnTam,in  rraft.de  hxrer.  no* 
tab.  lo.non  ignoras,nu.2.vbi  aperte  fientit  inimicu  ia 
cxterisoiHnibus  ddiftiscontra  ii]ypnk^m  no  admit- 
ti ad  accusadu,prxtcrquaio  crimine  hxrdis.  Er  vt  ira 
fentiat  ea  potillimum  rdne  pcrmouctur.nam  tue  ini- 

44  micus  dr  accularc,tvt  pcrlcquaiur  luam,vcl  fiuorum 
iniuriam,quo  caliiapcrtirtimiiuris  ertinimicum  ad- 
mitti ad  acculandu,^rgl.in  c.cu  P.in  verb.laicus,de 
accur.cxc.omnibusH.q.6.quodautdicatutfuain,vcl 
fuoru  inimicorum  iniuria  perrcqui,probatur:  na  quae 

45  committuntur  in  religionem  diuinamf  oinniu  iniu- 
riam  rdpiciut,l.Manichxos,Cde  haer.vt tradit  And. 
de  Ifcr.in  auth.gazaros.de  rtat.cdt.lib.  eccicfi  coi.  10. 
in  .vcrb.diuina,quim  humana, que  lequitur  Fran.Eps 
Squill.intrac.de  fid.cathol.c.5i.incip.item  inimicus 

. capitalis , Se  probae  et  parce  nonnulla  adducit  Parifi 
ind.cdfi^,  nu.50.cum  plur.fcq.vol.4.ide  fientit  Arch. 
inc.acculacus,nu.4.dc  hxr.lib-S.pcr  d.c.  accularorcs, 
3.q.  5. fi  iiaq,- inimicus  ad  accufiandumadmittitut.ct- 
go  etiam  ad  tcrtificSduivt  ita  colligit  Simaii.  in  d.  tir. 
64-nu.55.verliquamuisautcm,pcr  ea  quxibi  allegat. 

* Veruntamen  illis  priore  finiam  ,qux' coiter  cll  re- 
cepta,minime  oppugnancib.rcftc  fuit  rtatutu,inimi- 
cuiu  ad  tdlificandum  in  hoc  crimine  nequaquS  ad- 
mitti: ad  acculandum  vtiq;  Nec  propeerea  confiequl- 
tur,vt  11  ad  acculandum  admittatur,ad  cdlificadutn , 
9>debcatadhibcri:nam  praeterquam,  quod  fiinatuni 
ert, inimicu  inhoccnmincnon  poflcclVctcftc.vtfu- 
praollcndimus:rationcinfiupcr  demonrtro  no  porte 
refte  colligi,  vt  fi  ad  accufiandu  adinictaUic , 9 ad  ce- 

46  rtificandum  deae  adhibcri.Na  licet  acculcnt,tSc?.d 
acculdcionem  admittaiur,irtud  ert  modici  prxiudicij 
fi  relpiciaiiuis  illos, qui  liinr  accafiati,!!  crimen,  Scac- 
cufiationon  lltntprobata.  na  certfante  probatione  ac- 
cufiatus  gc  ab  inhnico  liberat.  Se  itandaucditur  quis 
acculet,  fcd  .pbano  fbla  dclifti.  At  io  ftflimonio  red- 
dedo  fccus  crt.Eccnim  p illud  inducitur  .pbacio , qua. 
rtante  fequitur  condSnatio.  Itcqi  maxinn  ertpreiudi- 
cij  quoad  ipfiosaccufatos,  q p fallas .pbationcs  pofis€c 

c^Snari,etfia  aimine  efscc  alicni.Sc  ini\occces.N5 
itaq;  rcft&radocinancilli.q  ile  ratiocinanmnnnicus 
admittit  ad  accuiandu/Cigo^Scad  tertimoniu  dices. 

^ dum. 
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dum, tum  etiam  quia  fi  primum  apparet  conccfliiin, 
ifiud  pofteriusomnino  proliibitum  dcprchcdic  Co- 
eludendo  igitur cfi)quamui$ ad  .accufandu  inimicus 
admittatur, ypn  tamen  ad  tcfiific.indtim  illum  debe- 
readhibcri.ira  grauircr,&dpclc  decidebat  Pani. in  d. 
confi2.nu.7,6.vcrf.&  fuadetur  infuper  ratione , V0I.4. 

Priori  igitur  opinione  fic  confirmata  illaamplia- 

47bis,tvr  Sr  non  pointcfietcllisin  criminibus,  qui  du- 
dumfucratinimicus,  fi  rcccntcrcrt  rcconcili.itus,  vt 
dccrcuit  Anaclctuslumm.Pont.in  c.aecuraioic.sil  i. 
q.r . Accufarores,&  teftes, inquit  Pont.  .V  a x.  elie  non 
poliunt, q ante  hcneriiu  diem  , nui  nudius  tertius  mi 
mici  fuerunr.nciratinocerecupi.lt,  ne  l.vfi  le  vlcifei 
vclintjvbiidct  noram  Prcpolisi  Turrecrema  quibus 
accedit  Fcl. in  c.eam  tc.coI.S.poll  nu.i  i.  \ ir  infideli- 
tas.ibiiitarcpelliturinimicusdercic.-ipt.vi  volnir , & 
Inn.ind.c.cum  oporrcar.col.j.poft  nu.  0.  (iipci  veib. 
inimicos, vbi  Abb.nii.6.dc  ibiide  Fcl.col.d.poll  lui.s. 

I lub  vcr.lcd tu confidcra.de accuf.  fic  placuit  et  Alex. 
inc61.9p.incaulainquiruionis,nu.,’.iib.  i.  quod  inli- 
gncrelatu  putauit  Rom.in  liiig.}  1 9.  Inno,  .k  ibi  Nic. 
Pcg.inaddit.vt&  Icxipfit  Alc.inrcg.r  pr.riiimpt.  ii.  ‘ 
in  fi.vt  & ccn.fuit  Parif  in  d.coni  2 nii.<  7.  vci  l.quini- 
mo.vol.4.cum  alijs  relatis  .ad  hoc  3 Marl.iu  l.i.^.pre- 
tcrca,nu.4.tf.dcq.&in  fing.  178.  inimicus. 

48  Quodtnfccuscflctin  rccociliationctanuqua  .ma 
inimicus  antiquus  reconciliatus  admittitur  ad  tedili- 
candum.naimunccu  cdTctiniinicitiecaulaiCcflat  et 
ratio.obquam  repelli  dent  tclles,arg.'te;c.m  vlt. 

* & 1. fcq.ff.de  adim.leg. vbi  Bart.&  'comimiterDoel. 
tcfte  Pegn.in d-lchol.  1 as.col.v.vcrf  Uipcrior.i  tame , 
iic  etiam  docet  Bald  in  margaiira.in  vcib.icllis,  verf. 
teftis  inimicus, eo  quod  ex  antiquitate  temporis  pre- 
futnaturobliuio  lic  idem  Bal. ibidem  quem  fcquimr 
Marf.ind.I.iin  S.pratcrca.nu.sir.dcquaff. 

49  Sccundolocoiliam  .impha,  vt  etiam  defeendetes 
ab  inimico  capitali  d rdbmoniorcpellantur.cu  prc> 
fumantur  inimici, 1. athletar.§.dat  rcmiflioncm  ,ff.  de 

* cxcuf.iut  vbi  id  notant  Bal.fit*  comniunitcrlcribcn- 
tcs,quosfcquitut  Ant.Gomcz.toin.j.vaiiar.tcfol.  e. 
12.num.14. 

jo  Tertio  ampIiSda  cfi  eadem  prlorfnia.t  vrS:  refli- 
fican  proh;bcaiitur,qui  cum  capitalibus  inimicisali- 
cuiuscommorantur,cumprx‘(umatitur inimici,  d.c. 
accufatorcsjj.q.s.s  bi  Pra;pol'in  2.not.&  c.repcllant, 

• & ^cum  oporteat, dcaccuf.hinc.amicusinimici  mei 

Boadn^tteturad  meaccufandiini,ncq,ad  teffimo- 
nium  cotra  me  dicendum;  pralcmm  fi  cum  inimico 
meo  fit  magna  iu^usamicitiaiita  Prxpof.  in  d.c.ac* 
cufatores,  ?.q.  s .quod  ipfuni  fcnrias  de  eo,qui  fecit(vc 
noffri  loquuntur}parcnrcl.im,fcu  confccdcrationcin 
cQ  inimico  meo  capitali.-vr  voluit  Bal. in  1. liberi,  fub 
nu.s.vcr.itcmprobaturiniinicitia.C.dcinof.tcffam. 

51  Charto  velim  amplies, |vt& fortafle  ii  a tefiimo- 
oio  rcpcllantur.q  funt  dealiqua  familia.feu  fadionc 
alteri  familix,&  fadionic6traria,qnalcsfuntGucl- 
plii,&  Gibcllini  in  tota  Italia;(k  in  fingulis  fere  vrbi- 
buseff  vna  aliqua  familia  potes , & nobilis  alteri 
traria:  na  horu  tcfiiinoniu  mutuo  contra  fc  non  effet 
forte  facile  admittendum, eu  ccnfcantur  inimici : vt 
notatBal.inl.vnica,col.2.nu.5-  vctf.quintonota.C. 
derap.viigi.cui  adhxtctIoa.d  Roy.in  fing.zoo.nu.S. 
atq;  Pegn.in  d.fchol.  1 2?.col.7.vcrf  tande  n6  inepte. 

51  C^int6ampliabis,tvtinimicusrcpcllamrddicen- 
do  telitmoniOjCtia  li  inimicitia  contrada  cflctculpa 

* cius, contra  quem  dcponitur,vt  fetibunt*  communi- 
ter Dod.ind.c.repcllantur, de  accul.hoc  idem  tradit 
Accurf.in  d.l.athlctx,§.dat rcmiirioncm.in  vetb.  fa- 
^la.ff.dc  cxcuf.tut.qucm  fcquitur  Ant.  Gomez.  rom. 
I.var.refol  e iz.nu.i4-  verf  quod  etiam  extende, 

Adl^cfcxto  eadem  prior  opinioadeo  vera  cft.vc 


fi  «rprocedat , t quoties  lubcft  ea  mimicitis , quatnuis 

xcucra  ada^mn  voilimUr: 


fer  oriri  poflint,  crfi  tcffisdic.it, & afferar,  le  non  efle 
inimicumrvtdocuit  Inno.inc.cum  1.&  A.  in  finc.de 
fcnrcn.&  rciudic.qtiem  (cquuntur  Feli. in  e.  quoties, 
in4.nor.nuni4.detcflib.  & Bald.inl.prarfcriptionc,  - 
colum.  1 1 .nu.;6.in  fi.C.fi  contra  ius,  vel  vtil.  public. 
idem  fentit  Bart.in  1.  i.in  fin.ft.de  his, quib.  vtindign- 
cui  accedit  Abb.in  d.c.rcpcllanrur,  mi.s.  deaccufar. 
& a li j, quos  refert ,&  fcqtur  Aiu.Goincz.toin.  7.  v.ir. 
y;foIur,c.»2.nu.i4.hoc  idem  probauirMarfinfingu. 
i7S.inimicusrepcllitur,&  ind.l.i.Sprxtcrca.  fiibnu. 
j.in  fi.ff.de  quxff.ad  idem  rclpondir  laf  in  conf  167. 

• formatxruntquardaminqui(itioncs,col.7.nu.8.  verf 
vndcciiam  pr«lumptusininiicus,volum.4.&in  l.fo-. 
rorem, colui2.na.6,C.dcijs,qiiib.  vt  indign.  hinc  pul- 
chre dicebat  idem  Inn.inc.cuin  P.ad  fi,  dcacciif  fa- 
tis effe  aliquem  deinimicirijscffcfulpcclum  .-id  hoc, 
vt  repellatur  ii  teffimonio. 

Hxc  tamen  limitabis, vt  locum  fibinon  vcndicct, 
54quoticsinimicifiatc(lctdoloprocurara,&fraudc:c6 
enim  pgreffa  cffhumana  audacia , \ r fa;pc  homines 
ciimiiuciliguiu  in  aliquo grauidclicloalique  polle 
contra  cos  tcffificari,  fraudulenter  prius  quxliracau* 
la  cum  eo  rixantur, ciq.Tpontciniuiiam  inferunt,  vt 
poffca  cum  a tcftimomorcpcllcre  pollint:  ^ ira  libe- 
retur a crimine , quod  re  vera  commilerunr.Hoc  cte- 
niin  cafu  no  debet  talib.lua  fraus  parrocinari.-idcoq; 
talis  Icfus  poterit  admitti  in  teffcm  contra  offcnlbrc; 
fic  egregie  docet  B tr.in  1.  i.^l.cu  quis, in  fi.ft'.dcqiicff. 
quem  fcquitur  .■\lcx.ind.conl.99.coI.  t.poff  nu.j.ibi, 
niliquando  indici. lib.i. idem  tradit  Bal.inl.|(td,&li 
quis, $. illud, ft.  fi  qiuscautiomb.  qiif  lequitur  Feli. in 
d.c.rcpcllantur,col.i.lubnu.5.ver.  fallit  nili,  vbi  ctia 
Abb.  infi.dcaccul.  hucctrclpcxitideBaI.inauth.fi 
teftis  piodu(ffiis,nu.y.  de  tcftib.  quibus  addas  idc  fen* 
ticntcm  Iacob.de  lanclo  Gcorgio,in  1. 3.tf.dc  tcffibus 
atq  Prtepol.in  d.c.acciila  toics.  3 qiiarff . 5 . quos  loqui- 
tur Ant.Gonicz.tom.  j.var.rclblu.cap.  1 2. nu.  14.  verf 
item  etiam  hmita.idem  voluit  Paril.in  d.  confa.nu. 
65.\ql.4.dcqu.i  re  in  vtranque  partem  latcdifputat 
Marfin  I.  i.S.cumquislatroncs,aum.i8.  circa  fin.ft. 
dcquxffio. 

•Hxc  limitatio  cafiim  mihi  fuggerit,  que  in  hoc  p- 
polito  in  praxi  memini  inihi  cotigifc.dum  Neapoli 
Vicarii  muncic  fiingcra-  apud  lltuffr.Paiild  de  Aret. 
S.R.  E.Cardinalcm. Nobilis  etenim  r]uida  eiuis  Nea- 
poli oriundus  fallacis  dxinonis  prxfligiis  deceptus 
ibrtiicgijs  cum  daar  opera  m,timcris  ne  Iccicrc  dete- 
dfo,lctrimini.s3uihoredrcnc(cioqsclcriciis,  q fcc- 
icris  erat  colcitis.iudici  teffimonio  luo , vt  no  multo 
poff  cucnir, fidem  faceret,  incudem  clericum  laicin 
cxcogitaui  t va  friciem.  Is  igitur  cims  publici  In  capi- 
tali iudictoconqucrtuseff,clcricu  fcilicctfux  filutt 
infidiaium  fuift'e,xrcoq';  tubonitrofo,ac  fiilphuraro 
pulucre  iinpieto,dc  huius  exitu  plumbea  pila  obffru- 
clo,tu  tenui  admodufpiraculo  igne  inicdo , quora- 
ptim  cognata  inatcna  populato  pilam  in  corpus  fui 
,pturbalTc,red  aberra  fle, quod  et  per  notariu  in  ppbli- 
cos  libros  rctulitjduolq;  induxit  tcftcs,qui  Iianc  rem 
apud  iudicc  rtarurotpc  teffimonio  luo  confirmargf, 
qui  tn  nufquatn  reperti  liuu.  Id  vero  eo  ingenio  fa-* 
ilum  erar,vt  clerici  tcftirrionium,tanquam  ab  inimi- 
co ^laru  profferncrcpofler,etipl‘cincolumisndjpba 
to  criminecuadcrct.  Sed  hxc  fpes illum  fruffrata  cft. 
Naclcricus,&  nobilis  antea  familiaritate  inter  fcco- 
iudii,lcui  oflenlionc , vt  fit,al  ter  alteri  Indignari  coe- 
pit. In  iudidii  iraq  ciiiisillcdcfcrtdclcnco,incata- , 
tionib.lciIiccti&lbrrilcgiiMpfumftTcnua  nauareope 
rani  iiiliimilat-dica  illi  Ici^itur,  iudict  Ib  fiftit..idcft 
quoq;  clericus, ita  faciu  eflctcftatur.^oiura  vcrorcus 
excogitata  fraude  fretus,  clerici  tcffimoniu  rcfcUcrc 
conatur,g>  hoftilcm  gerat  i,i  fcanimum , cQ  gt  lupe- 
rioriaiino  parum  abfuait,quina^  code  occideretur, 
idqucconltarccx  conquelUone  in  publico  adoruiu 
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libro  dcfcripu-  Veriim  huius  tandem  detcdh>dolo, 
cum  nulliscflcrmunitatcftimomisqucrcia , &frau- 
dcAiiflc procuratam  inimicitiam  conuinccrctur, cle- 
rici admillircftimonin.de  ad  vltcriora  proceflus  con- 
tra illum  fiiit  agitatum  , exceptione  iniraicitic  pe- 
nitus reieda. 

Qtiaqnidcm  lententia  optime  conucnit  cum  eo» 
quod  dcciliim  reliquit  Mailiin  d.l.i.§.cuquis  latro- 
nes, poft  nu.i7.&l'eq.ff.dcqu«ft.ibicnim  Marfa  nu. 
5.vfq,‘ad  nu.iojpoftciquamqtixftiouS  hanc  a Bart. 
cxcitatamind.S  cumquislatroncs,inli.latiftime  in 
vrranq;  partem  difciiflit,  tandem  concludit  .opinio- 
nem Bar.qui  fentit»  inimicitiam  liipcrucnicntcm  fa- 
flo illius, contra  quem  producitur,  non  repcllcrctc* 
ftem, procedere quadoparsipfainfiraudcm.. 6c  dolo- 
fcdctfiflcrcaufam  huic  inimicitix.vt repellerer  illu 
icftcm,&  hoc  ludici  conftarct.na  tunc  non  cft  repel- 
lendus teftis  tali  inimicitia , nec  porcftdici  damnum 
inlfcrri  illi,contra  quem  producitunquia  ex  culpa  fua 
hoc  cucnit.quocalu  damnu  fentire  non  intcUigiiur , 
l.quod  quis  ex  culpa , (V.dc  rcg.  iur.  Iplius  vero  Marf. 
opinio, qua  fentiebar , ad  repellendum  tcftematcfti* 
monio  ratione  inimicitixjnon  die  curandum,  a quo 
procedat  ipfa  inimicPtia.rcd  latis  cllt;  quod  inter  cos 
adfit  inimicitia  quomodocunqucproccflcrit,  habet 
locum, quando  pars  non  l\audulcnrcr,vt  teftis  repcl* 
Icrcrur.dcdircaulam  inimicitix.lcd  alia  ratione,  for- 
talTcodio  naturali impullus.quocumrfilcqutbarur, 
licet  prarter  cius  culpam, led  caulam  quarcbat  per  fas 
&nofas¥vt  dicitur, quoconcepu  odii,  & maleuolStix 
virus  in  ctim  pollet  euomere;  vt  fuit  de  mente  Alex. 
ind  conf.9p.1n  fi.i.col.lib.  I. 

5  S Eandem  dcclarabis,tvi  fuperiota  procedant,  cum 
inimicitia  cft  capitalis:  nam  tunc  teftis  inimicus  pro- 
hibcturinhociudiciofcrrctcftimoniu;ita  docet  glo. 
in  d.c-cum  oporteat, vcrf.inimicos, de  acai-idcm  vo- 
luit Bal.in  d.f.arliJct?,S.dat  rcmilfionc.in  princ.ft.de 
cxcu.tut.pcr  I. licct.ft.de  atb.idcm  tradit  Abb.  in  d.  e. 
repellamur, mi.4.vbi  Fd.lub  num.z.vcrf.inquamum 
do. Abb.  de  accu.  Se  ijdcm  vna  cum  multis  alijs  in  d. 
c.cum  oportcat.idc  tradit  Fcli.ind.c.quoiicsjfub  nu. 
4.dctcftib.lic  etiam  in  limili  nor.  idem  Abb.in  e.  ac- 
cedens,il  i.col.x.num.J.vcrf.&  not.  quod  non  quae- 
libet inimicitia, vt  lite  non  contcft.vbi  feribit  quam- 
libet inimiotiatii  non  fufticercadrccufandummdi- 
ccn»,fcd  capitalem. 

56  Sccusvcrofi  ndeflet capitalis inimicitia.fna  tunc 
relinquitur  uidicisaibitrio,vt  oblciuauirgl.iiid.c.cu 
oporteat  lupcr  vcr.immicos.in  ftn  licplacuic,&  Fcl. 
in  d.c.quotits  lub  nu.4-'^eicftib.cum  alijs adhocad- 
duhisa  Pct.Moiicad.in  aduu.ad  Ciot.in  tradat.de 
tcftib.par.  j. 111  lucra  L.vcrf.quou  nqn,nu.  ifig. 

Quo  vxro  padof lobetui  ,6c  praeiimiatur capitalis 
iniimcicia , lat^  do,^  ebimusin  concluf.  inimicitia. 

Pictcrca  ,phibcutur  tcllilican  in  hoc  crimine  con- 

57  fpir.aiorcs,1  vt&  in  csctcnsmentorcpclluiur:  ita  cql- 
ligctp  eft  ex  d.c.pcr  tuas,  de  limon.  Se  m d.  e.  accufa- 
tus,S-I  icet,dc  horret. liO.dex  quibus  ita  decidit  N epos 
de  Monte  Alb.in  trad.de  cxccpt.art.  1 9.  incip. lequit 
videre  contra  tcftcs,nu.24.  veri,  item  li  tcitis  cofpira- 
tor.idcm  tradidit  Lud.Motal.in  ttad.de  rcpfob.fcn- 
tcn.Pilar.arr.a.incip.capiofccundum.lub  nu.i.  idem 
voluit  Io.Monach.intrad.dcdcfcn.iur.tir.  9.  contra 
tcftcs.fub  nu.  j.vcr.nota  tamen,  vt  etiam  placuitStc- 
phan.Aufr.intrae.  dercprobat.tcft.iiu.Z7.vafc6lpi- 
tatoresa  teftimonio.de  quod  huiufmodi  in  crimine 
hxrclis  a rcftimoniorcijcianf,  (icuti  & inimici  capi- 
tales,a pertddocuit  Pcti.Aftch.ind.c.in  fidei  faiiorc, 
not.x.cui  fe  fiibfj^ripfit  Paiii.m  d.coni.a.  nu.66.  vcrli. 
quiCheUUani,  volum.4. 


C0Ti7C  LVS  i O DCCCLVllL 

ARGVMENTVM. 

Quo  pafto  probetur  quem  efle  haereticum 
exferipeura. 

SVMMAJilVM. 

1 Hdrtticut  probatur  ex  aliqua  ipjutt  baretiei  feripturOyitt 

qua  dica:  aliquidcrtdtre,quod  baretieum  fit. 

2 Harefii  crimen ptf  mftrumentum  potefi  probari, 
q Crimina  quandoque  probantur  per  inflrumenta . 

4 Harefii  non  probatur  per  infirumitum,  quando  vitra  ip' 

fum  in/iramentum  non  reperiantur  aUa  conitSlurfptr 
quas  iudix  animum  fiiwninformet. 

5 Harefii  vt  per  firtpturam,ijinjirumentum  probetur 

betipfa  Jiriptura,  velinftrumtntum  reeognofei. 

illa  probadi  quem  hzreticunaa’atioinpo- 
ftrciniscfthabeda,quzfumirur ex  aliqua, 
j ipHus  hxrcciei  feripruraf  in  qua  dicat  aliquid  crede- 
re,quod  h^rcticum  lit:vt  tradit  Fcl  .in  ccum  ki  ccclc* 
fiis.nu.  4.  de  maior.  de  obed.  hoc  idem  voluit  Siinan. 
de  Cath.lnft.tit.s  i.iui.  i4.verf  poteft  hacrefis  probari. 
Vel  etiam  per  inltrumentum  poteft  probari  crimen 
2 hcrcfis,tv  t liquisillud  conci  cura fl'ct,quod  talis  prx- 
} dicauit,vci  docuit crrorcm.cum  crimina  fquandoq; 
probentur  paiiiftruinenra,vtcxl.2.fF.auor.appcl.no 
rccip.de  nuMii  i.contrancgantcm,C.ad  lcg.Aquil.de 
inl.inficiatus^it.adTuipi.ita  traditum  cfta  lo.  Cald. 
ind.trad.dehaT.c.i  i.puftnu.2.vcrf.4.modo,tn  rub. 
quot,de  quib.itiod.^c. 

4 Quod  limitabis  non  proccdcrc.t  quando  vitra  ip- 

fum  luUiuincmum  non  reperiantur  aliae  eonicdurx, 
pei  quas  .udex  animum  fuuin  informet , fecundum 
Guno;  if.ind. (iact.de  hxr.d.q.L^.nu.tp. 
j intciiigai  euain  eouelujioncm  locum  habere,  f fl 

ipfa  lenpiura , vei  inftfumcntum  rccognolcatur  ve 
auth.coua  qu,  p:  opn.iin,C.dc  num.pcc.vt  auctor  cft 
Siman.iiid.iuct.deCaihol.lnft.d.tir.  si.d.au.14. 

QO''U  e L V S l O DCCCUX, 

ARGVMENTVM.  • 

Qua  ratione  probetur  haeicticus  ex  eius 
conteilione  • 

S VMMARIVM. 

I Hareticui  quit  tonuineitur  per  propriam  confijto^ 
nem. 

1 7er propriam eonfijfiontm  quit  conuincitur  indeliUit. 
j Conj^to  inter  Qmnci probationum  ipecies  obtinet  princi- 
patum,cJ  ad  eruedum  illam  potefi  procedi  ad  torturam 
sUius,qutbutus  criminis  reusejl. 

4 Canfejjio  fotam  crimine barejis ad  condemnationem  fufi 

ficn,ucti  abas  nemo  ex  fola  confejpone  damnari pojpt, 

5 Deus  Jbiui  eji  firutator  cordium. 

6 Indicia  induoitata  ejji  debet,  vt  quis  in  crimine  barefis  ex 

fua  cofejjione  damnetur, vbi  autem  dubitata  effint^fuf- 
ficertnt  ad  torturam. 

7 Indicta  md^itata  qua  fintiudicis  arbitrio  relinquitur. 

8 Torturamagis  debet  augeri, quo  maior  fuspitto  eJi  contra 

delinquentem. 

9 Tejles  duo  fuj}ii  iunt,vt  quis  tortura  fubqciatur. 

to  1 eiitt,qut  mgentrali  mquifitione  fuerunt  examinati  ti- 
trareif,nb fujjicerent,vt  ipfetonur^  fuby datur, qa ni 
tMonunatt  spjo  enato,  cxijiesttuntradiciort, 

cum  dari 


De  probatior»  ib.  r. 

tum  durt ithtuiitfinjiomi  ctpiafmrti  tmfqtumiw- 
tursfubiciatur. 

1 1 Twturupottfifubi/HrtMit  fi  coram  ludia paru  at , trtpi- 
drt^vacdUt. 

ixCouffJfiofadla  mforopamtmtiaii  mbilprohant  contra 
bdretscuM.  ^ 

II  Tormtntupotijlfuirilci  rtMuxeonffftione,Jimdi£ta  cqH' 
jkjnon* , tormtntti extorta  rtpertatur  cot^untispe^- 
MtranUa;  alias  ipja  tonftjiso  non  ttntt. 

Pnf  i fTl  m P»‘0*’3tio  ^ vtquis 

'j  * h^reticuscouincatur.tcxcius 

fcilicet  confeflione : nam  per  propriam  cofeOionem 
a f qai5conuinciturindcUdis-‘vt  habemus  ab  linp.  in 
i.i.Gquorjippcl.non  recip.5c  a Vcnulcio  I.C  in  l.fl 
c5fe(Ua.ff.cle  culhxl.&  exnibir.reor.atq;  ab  VIp.  in  1. 
a.$.iiquisvltro.ff.dcqueA.Qnodiraqueinpropo(Ito 
nolUoquis  probcmrheretkusex  ipla  cofciTione  tra* 
dirum  cAab  Arch.tn  cquicunquc  nu.^de  hcrc.in  6. 
i quoimndircenit  6al.mUi  quis  non  dicam. rapere» 
cii.prin.ver>vcnioad  propolitio.  ibi,iAud  tainCfaUic 
}nhxrcfi.Cd.cpirc.&  clcric.qucin  refert  6c  fequitur 
l^d.Carcr.in  rra^.dchxtanu.S5VcrJtem  piadicUs 
MlonaspunircHc  quoqrfenfitGundifin  trada.de 
ti^inquxA.  i |-nu.  i.vt  ciiam  placmt  Io.  Nic.  Atcla. 
in  d.rrad.dehxrc.m  i.notab.in  e.commcnda  memo 
M.nu.2.  vef  li.in  crimine  tamen  hxrcfis  lola  coufel» 
fio  hoc  idem  probauii  lo.Calder.in  d.  trad.  cK  hxre« 
c.  1 z.nu.i  .vaf.  ;.modocit  quot  & quib.mod  Confei’ 
^ Gonamq»t inter  omnes  probarionum  tpcciesobri- 
fict  principatum.  & ad  eruendum  illa.potcA  procedi 
adtORuram  illius,  qui  huius  criminis  reus  clt,vtiai* 
pntGundifl'.ind.q.i}dnpnn.  , 

4|  Subampliacdclufeovfqueveram  cilefqucmh^' 
fleticumcucciuscofcilionc  probari. »}>  ex  tUa  foiaad 
ebdemnationem  deueniri  pqifir , licc*^  alias  nemoex 
fela  confeiTiionc  damnari  poffiti  quado  aliter  dc  de> 
lido  non  coftet  vtcA  text  in  1. 1 S.  ite  illud.ff.ad5yl* 
la.&  dixit  Bal.in  auib.fcd  nouo  iurc.  nu.5.  Ode  Icru. 
fug.  Ang.  in  l.i.  C.dc  confeiTatque  Angxie  malcf.in 
vcrb.A  veGe  cxlcAcm  abAulit.vcr.quodti  aliquis  co 
fiteturfe  plura  fada.  coi.  1 2.  laf.  etiam  ui  l.aror.  coi. 
3.C.dciur.3cfjd.ignor.cu  multis  congcAiSpcrMarf. 
in  ptad.ctim.inprin.lub  n.5. Nihilominus  m h^elis 
crimine,  vtdiiifnus  ad  c6dcihnatton£  IbLa  coidclUo 
Ijifiicir, quoniam  aliter  de  hutulinodi  delido  collare 
non  poccA»  quamper  Iblamconfeflionc:  Iulus  cniin 
3 Deus  tlcruratorcordUiinc(l:vt  ait  fiald^in  d.l.A  quis 
non  dicaj’apcrc.C.decpi.<:x  cic.de  Icquirut  fcly.m  c. 
audiiis.col.i^Ac  fcq.mtit.de  prssup.de  dtxir  Paris  de 
Putc.in  irad.iindicacusin  verb-  nunc  videdum.  nu.i. 
^ Qnodtamen  imcliijas»t  vtindiciaadco  vehemd* 
ria  liiitivtindubicatannt,vbi  autem  dubita la  clfcnc 
lulAccrent  adcorturamiita  nota.GundiAan  d.trada. 
dc  hxr.q.  1 i.n.zpmotus  authoruate  io.  And.in  add. 
«d  fpcc.innt.dcproba.infi.de  in  rit.de  not-  crim. 

7 C^qautdilia  lini  indicia  findubitata  multimulra 
dixere,  fcd  conclufio  vera  cA.  de  hoc  cena  nofipoOc 
tradidoArinidcd  relinqui  ludicisarbitrio.l.|.il.ciur‘ 
dera  quoquc.ff.de  teffuita  docet  Bar.in  l.vlr.nu.^vbi 
etiam  plenius  M.irfDum.4.fl^equxA.quos  lequitur 
laco.Mcnoch.de  atbiudxau.cal.270.nu.|.lib.i.ccn 
Cu.|x^odctiamprobauitGundilindx].i  ).nu.|.quo 
hi  loco  Ban  nonnulla  affert  exempla  ad  in  Aituendu 
ludicem^exquib.animu  Tuum  debeat  mouerc.  Ad- 
dit.umenraloci  Gundiff.  co  magis  augeri  debere 

8 lortma.t  quo  maior  cA  Mpicio  coniradclinqucnte, 
ex  Bal.in  ci.S.Ucm  fi  valallus.nu.9.vcrf  qusro  quid 
dc  lufpicionib.de  controuc.inucA.  in  vlib.leud. 

9 Sed  Icifcicabitur  4 mcquifpiain.qu^probariot  re- 
quiratur ad  lubijcicodum  qu4  tortu  rc:cgo  ex  Icdcm- 
tia  Accui.in  l.vlt^m  vcrb.vcl  indiuis.GtaiDil.crcifc. 
jdpondeo  duos  uUum  jcquuiiybiU4  dcpoftjit 
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dicio  tantum : vbi  tamen  lliperdcli^to  vnus  «ntum 
fufficcrerad  t<Krura:vt  voluir  glo.  in  1.  ;.fupcr  verbo. 
conuidii5.C.adlcg.lul.Maiclt  Er  addit  Barr.ind.l. 

10  vlci.in  fi.ff.  dcquzllion.  quod  cx  co,  t quod  dari  de- 
bet dcfenlionis  copia  antequam  liibiiciarur  romv 
1% . non  lufficcrcnt  tcllcs «qui  in  geneiali  mquifitio- 
ne  fiicrunt  examinati  contra  rcuniiquia  non  fiicruuc, 
examinati  iplb  citato, A cxiAcnrccomradidore. 

Quod  li  extera  indicia,  vi  & hoc  fubijciam  inttin- 
l^cca  non  praxcdanr.cxcotquod  coram  ludicc  reus 
pauc.it.trcpidcr,&  vaciller  per  alia  id  genus  fimi* 

iia  probabiliter  rorturx  porcrit  fubiici : vt  ait  Bart.  in 
l.deminorc.$.plnri(nuin.nu.4ff.dcquxA. 

£t  vt  ad  confdlionem  reuctt  jinur»  conclufionem 
12  limitabis  locum  habere  in  c6fcirionc  iudiciaii ; | na 
fi  eflet  confefTiofaQa  in  foiopoenitcnnali  nihilpro- 
baret  : vtefttcx.inc.laccrdos.vbi  Abb.intit.dcoff. 
Ord.&  no  Bald.inl.Archigerotcs.  C.decpil.  audiciu 
& faciunt  no.pcr  Arch.in  c.vtilcip*  21. q.  a.  vt  rcfcit 

10. Nico.Are)ar.indtrada.dehatrct.num.2.&  Pur& 
vbi  Ihpra  d.nuin.primo. 

Ad  han:  illud  idcm.quod  diecbamusex  c5fcnione 

1 1 reum  poactoimefish.bjici,vclimintclIigas,f  li  ind. 
confcinonetorincnriscxioita  rcpcriaiuiconfircmis 
pcrlcucrantia. alias  ipla  cdfillio non  tcncr.vt  inquit 
Guiu1ilT.ind.q. i3.num.^.allcgar.l.i.$  diuus.ff.de 
qu^ff.oportct  enim  fccuduin  Bar.in  d.Si.diuus.quod 
illc.qui  ip  rorincm  is  con  feflUs  fuerit  .reducatur  in  lo* 
co  publico  judicii « <5cibi  coram  rcAibus.5cnotano 
confiteatur,  dcratificcf  primam  confclfioncm.&i^ta 
dccouliictudmeublcruaiiancAamrGundiff.  ind.q. 
13.&  Paris  de  Putc.ind.traci.find.cifcafin.ind.vcrb. 
nunc  videndum,  vqrf.  nam  fpontcconfcflum  , dicit 
intelhgi  in  confdiionc  pcrfcucrarc , fi  dacoci  termi- 
no nullam  laeitdefcnfionem,dc  contrarium  nd  pro- 
bat. hocidcmlenfitSiman.  decath.lnlii.  tir.6|.de 
tormcn.nuin.d/.vcrli.cxiemm. 

C O C LTS  / O DCCCLX. 

ARGVMENTVM. 

Hzteticu  m probari  per  fadli  euidentiam  . 

s y M M A R I V M. 

1 Hanticus  probatur  per faSit  euidentiam . ctf  ^uiapubUn 
quii  barejimpradicet, 

z Euidenti/jimaprobatio  tfi  qua  ipfofado Jit. 

. Certiffimusg“X'l^i'j!;r,u':^2: 

miuirct  ipliusfjAicuidctia.  vtqma  publice  quis  h9 
relini  pradicct:i  i iradit  glo.  in  cad  abolcdani.ftiper 
vcrb.dcptchcnfusdeh.er.arg.l.palainS.vlii.ff.derit. 

nupt.  quod  & probauit  Hoiticn.  in  d.  c.ad  aboledain 
nu.d.l'upci  d. ut.de  hfr.in  d.Veib.dcprchcnfiis  & !n  c. 
excominunicainus.il  z.nu-,.  fuper  vcib.  deprehenIL 
Sc  ibi  Guid.de  B.iys.  & inc.quicunqucjui.i5.ver.nain 
faQispncruinimrdcaflc£lu.iit.dc  na;re.in  (5.  atr.l.do 
lum.C.dcdolo.&  in c.qui  viderit.  acc.ficut.nu^J  J.q. 
5.accap.nupcr.dcbigain.iia  fctiplit  Eym.tnq.so  mu 
j.vct.  fjtlisautem  in  a.p.diiccl.eum  aliis,  ic  ibidem, 
afleruit  Fran.  Pcgn.inlchol.  e.d.  a.parr.  lib.  a.  quod 
neclaruiiIoan.Cald.ind.tradl.dchxrei.inc.ia.nu.a. 

in  tub.  qu<«i  dt  quibus inod.  percap.  priurquain.  aS. 
did.iun.ibi  glo.vit.acglo.in  c.  nullus  dubitJt.intim. 
dcprcliimp . ac  in  c.lupcr  quibulililn.  inprin.  iundi. 
ibiglo.i.in  ptin.dcvcrb.lingu. 

X Fuidcntillima  enim  ^batio  cll,t  que  ipfo  Fidio  fit; 
Vt  dixit  glo.in  cJ>cusomnipot6s.in;i.quani  i autdlir 
per  verb.Iudicis  no  led«  tis.  a.q.  i in  l.a.in  fi.ibi,  af- 

pcanairox  .lf.de  fcr.vidixit  Arch.in  d.c.quicuiiqin. 

11. vcrCnil  probatur  cuidetiirimc.liipct  tu.de  h;c.in  6. 

• COA- 


'Digilized  i y 'jt 


lofephi  Mafcardi 
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ARGVMENTVM. 

•l^xreticum  probaii  poffe  przfu raptioni- 
bus,& indicijs. 

SVMMARiyjU.  ^ 

I ctimen prchatur prtefumptionibui  indicat. 

1 Minoitiprobatjonei  fujjictrtinbp-e^strimint  ^quamin 
alqfcrimifjsbui. 

3 SoU  fu/ptttofujiat  ad  inquirtnditm  in  erim/ne  hertjis . 

4 Hartiicum  qutm  tji«  UuibmJi^niSi &fiiJpi(tonibus pouji 

probsrt. 

5 Probatsonaitutoret fuffictrti ncrimint bpr^tfalfum. 

6 Solsfu/picio  bfrtjii  nonfujficit  ad  condtmnattonem  fjid 

tanttpn  ad pHr^atiomm. 

7 Prifu>npUonti , ^jtgna  in  hartjii  crimim  pknt  dtbtnt 

probari. 

$ Prafumpiiontsinerimintbfrt^f/ifuermt fu^cuntttf  ex 
eii  ad  torturam pottfipifutniri. 

p Prpfumptionei  ex  quibui  oprtucui prpf:tma^ur,remijiut. 

i T— criam  crimen  harrefis  t probari  pnfum- 
prionibns  .&  indiciis  poflcatrcruir  Gun- 
dir.indtTac.dc  harrcr.ind.q.r  f.nu.ii.  & icripfiiNic. 
Eymer.ind.c  excojTiiTmmcamus.in  S.adijcimus.6c 
in§.volumus  igimr.mc.H.in  i-  col.md.i.  p.ir.d.di- 
rcd.inquif.  prout  quodiiber  crimen  per  indicia  pro* 
bari  porclEvc  eoIuitrcx.inl.fi.C-deprob. Edixit  Io* 
an.And.  tnaddi-ad  Spcc  circa  tit.de  prob. 

a Qiiod  a mpliabis , vt  cti4  in  hoc  crimine  f minores 
probationcsfulHciant}  quam  in  aliis  criminibus,  vt 
dixit  lul.Clar.in  praCl.  crimin.in  iF.hzrdis.  verlt  ha- 
bet  etiam  hoccninen  lib.$  .motusexd.c.inrdei.rir. 

* dchaTcr  in6.qt]od]ra*coniinuniteraOo^or.  dicit 

3 intclligirrolamquc  iLirpinonem  fad  mquirendu  fuf* 
ficcicrviidcmdixirinVfi  ver.itcm  fcias,  quod  le- 
niores probanones  in  hoc  crimine  requiranturdixit 
Bol)‘in  d.tit.dc  haeret. Qu. ' vcrfi.addo  quod  leniores. 
Sc  nii.d3c dixit in d.  tra^.de hzre. d. q.  1 3. poUnu.p. 
vcrf.vbi  dicitiquod  licet  in  aliis. 

4 Adeo  vr  ena  cx  Ictiibus  fi»niSi&  fiifpicionib.f  quS 
harcticu  cllc  probari  poife  dixerir.  Car.in  d rraft.de 
ha;r.mi.u6  vcrli.ic  no.  q^licctatiaslcuilurpicionc  p 
auth.Gazarosibijleui  lurpirionc.C.dc  hcr.de  i.i.ibi  Ic 
ui  argumcto.vbi  glo.  Ode  hcr.acglo.inc. litteras  lii- 
per  verb. vehementi. in  tif.de  prob.  & flmilisglo.in  e. 
j .tiru.de  liarer,  quod  cri3  probauit  Io.  Nico.  Arclat. 
in  traft.de  h^.in  n0.r7.cx  difto  Inno  in  c-ficut.il  i. 
de  (iino.idc  Icnfit  Puth.in{r.ift.(ind. in  vcrb.aducrr5 
dum  nu.r>  verfi  quod  Jcuta  ligna,  qucrequinir Cane, 
in  d-frjft  de  hirc.nu.iid.vcTfiircm  proba  tui  hxTcfis. 

5 Ego  tamen  t in  hoc  vna  eu  Rcu.Siman  Icntiofal- 
fum  cHe  probationes  in  crimine  h9rcfis  Icuiorcs.qui 
in  aliis  crimnubu.s,  Itifliccrci  lic  ide  aflcucrauir  in  lir. 
5 i.de proba. nu.i  (.vcr.ertanrcrgo- 5c  eandem  fcntC- 
tiam  prorliisa  ventare  ciTe  aliena  cciim  Palae.  Rub. 
inallcgat.de  hxr.$.ia.NapropiagrauiraTCin  piziu* 
diciircqimumuf^uidenullimccdicftur^.  etenim  & 
11  quodlibct  crimen  probari  queat  pctindicia>vt  late 
^lequitur  lo  A nd.in  addi.ad  Spcc.tit.  de  proba-circ. 
ti.ramcnqiio  magis  ctimedl  gratie  maiores  pr^liim* 
prioncs.d:  cuidentiora  indicia  requiruiur  fic  probat 
contcx  cutn  glo.m  e. Hreras.de prxrumpi>&  ibi  tenet 
Abba.quo.slcqiiiturGundir.ind.q.i5.nu.ii.idercri- 
bir  Pcgu.in  (chol.ii.lupcr  ea  p.]  iteras,  in  prin.de  pre- 
fiimp.in  i.par.dircft.inquii.adiro  tamen  Simaiic.in 
loco  fupaiuscitaio,  vbiid  vbctiuscontinnari  5c  tcl* 
pondet  aduerrariorum  obieftionibus. 

6 Supenus  tame  dcclarabis^t  vt  ToU  fiirpitiohzrclls 


non  fiilllciar  ad  condcmnaHon?>(cd  cantum  iulHciat 
ad  purgationem  indicenda ni)Vt  voluit  Arda. in  not* 

I i Anu.  X.&  in  d.crac.dc  hxrct-&  Hofiicn.in  d.c  exc5 
raunicamus.i^. qui  aurSmu. i.idS  eradit  Archid.  in  e. 
vt  odicifi.S-vcrQ  quianu.7.  vcr.fcias  quod  lnnoc.de 
hzre.in  6.vt  confirrnauit  & Siman.in  d.rit.^  inu.  1 1. 
vt  docet  Eymcr.inqucf.c^.n.Q.in  z.par.dirccdnquin 
fic  placuit  ^ Carer.m  d. traft.de  hxte.nu.t  17.&  vt  af 
leniit  lui.  Clar.in  prae.  crim.  in  f.  vlt.  quxfl<  6.  verli. 
item  Teias  hoc  idem  fcquiQir  Pc^n  in  fcho.  9dupcr  e* 
excommunica  musii  primo, de  hxict.ui  vcrb.qui  au- 
tcmimicnti  fuerint  im^. par.  direft.inquif. 

7  Intciligas,  ve  ipfa  figna»  & pixlumptiones  f plene 
debeam  probari  fic  inquit lo  Anna  in  rubr.de  hcrct. 
nu.  j-idcin  dixit  Puth.  in  d.trac.  lindicatus  in  d.  vci  b. 
aducrtcndum.d.nu.dita  etia  tradidit  lo.Ntc.Arclar. 
in  crac.de  hxrcr.  nu.a7.incipicn.lulpirio.aurem.&  m 
eandem  dcfccndit  Icntcriam  Arch.in  d.c.  vr  orticiu. 
S.vcrum  quia.nu.  7.  in  fi.de  hxrein  6.pcr  d.  e.  Ittccas 
de  prxfum. 

Intcliigas quoque  vrfiipfx  prxfumptioncs  fuffi* 

5 cienrcstfiicrinr  • cxcisctiam  ad  torturam  pcrucniti 
polfirvtdixit  Carcr.intrit.de  hxr.pofid.nu  116. vft. 
bene  tamen  fi  prxdiftar.dc  d.nu.  /36. 

9  Subiungerem  in  pr^lcntia  conicfturasf  ex  quibus 
hxrcticusprxfumitur.vcrum  cum  hxad  vnguemdi- 
fcuflx  lima  Rcue.Sima.de caih  infi.d.rir.^o.deprz* 
rump.&rufpitiombuspcrroc.  illum  titulu  huic  labo 
ri  fupcrfcdcbo,  rciiciens  me  ad  ea , qux  eleganter  > & 
copiose  ab  eo  fuere  tradita. 

e 0 e LV  S I O DCCCLXl!. 

ARGVMENTVM.  . 

Quo  pafto  probetur  haereticus  ex  inuen- 
tione  librorum  haerdlra  continentium . 

SyMMARIlTM. 

I Hfftticus  ex  eo  probatur, Ji apud  euan  inwntifutfint  libri 
bprtfim  contintntet.Contr.nu.z.dycuryibu 

I Hpretum  vereprobaturexeoifiapudeumimstntifuerini 

libri  bprefim  continentes , ctsmipft  fuerit  illorstmlibro. 
rumautbor.  ^ 

4 Libri  bprejim  eontiruntes  vere  probant  eum  hpreticU  Mud 
quem  fuerint  inuHiJiauti^iliori fuerit,  ^ dece^eriti 
nec  fit  protejiatus,  iilotfupponendo  corregioni  cccUfia. 

p Librorum  hprtttcaltum  autbor probatur  bfretuus  ^ cum 
ex propojitohfrtjim ponit , eamq;,  contra  catboUcam fi- 
dem flabilirt  contendit , ftcut /i quaji aliud  agens  profe- 
rat barttteaU  diiium . 

6 Librs  hprtucales  snuentiapttd  aliquem  illum  reddunt  fuf 

pefisun  de  barejs.  ■. 

7 pifrtUcus  an  quss probetur  ex  inuentionelibrorumbprt^ 

tscalium,sssdicis  arbitrio  relinquitur. 

g Libribfretscaiesinuentt penes imperststm  yiUesmnonpro- 
bantbfretieum. 

9 Libros  bfreticjles  qui  accepit  occlujbs  eum  bareditate , vel 

mercibus  t me  adbuc  exolust , ex  illa  intentione  is  non 
probatur  bfretiems. 

10  Libri  ab  hprtuets  eompofili  stibii  berefss  eontisusUes  non 

pirobasit  quem  bprettcumji  apua  eundi fuerint  insunt  i. 

I I Lsbrs  bfrettealet  inueti penes  virum probat^fimum  a qua 

omnis  malitia  abtjfe  putaretur , lUum  non  probam  ba- 
retteum. 

1 1 Res furata  inuentapenes  virot  bonp fam[,qm  nonjmt fo- 

isti  furari,  non  facit  eos  prffumijurts. 

I j Qu(  requirantur,  vt  librorum  improbatf  USUonii  reten- 
tio quem fufpeUum  de  bfreji  confituat. 

14  Lsbroi  baretiealei  retmtns,vt  baretiwrwaerrorts  confit- 
ttt,no9  dtmurb^fots, . 

‘ ^ ^Pr^stnh 
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15  Prffetmpiionts  »Uf  graui^bnfprptrconhiiuram  inuh 
tionit  Uhrorum  dtbtm  concurrere,  vt  b/reitcui  quit 
fr{fumatur. 

l***^‘^^*  pracfumptiocft.vt  quis  haereticus 
probetur,n  apudaliqu£  inucnrj  fuerint  li- 

'3  brihaErefimcontincntes.vtvoluirgl.inc.fanc,iI  i.§. 
item  in  a£Hone,iundo  ibi  tcx.24.q.2.  idS  dixit  Mari'. 
in  conf.i)  z-mifcricordia  Dei  me  non  deferat, po(\  nu. 
34.vcrf.ad  quod  Sc.ac  in  cius  prad.in  §.diligitcr , nu. 
92.vcrfquchdcriam  facit.nccnon  in  l.qui  falfam.col. 
32.nu.i  1 > .vcrfnam  eoipfo  ff.ad  Icg.Corn.  defal.  9 
etiS  fcquiturin  trad.de, hxr.nu.  i is .vcrf.&  no. quoti 
hoccrimcn.  vttradidit.&  Nou.inprad.crim.  tit.cd- 
na  monctarios,in  efeire  dcbct>nu.  12.  & Jodoc.  Da- 
mhou.in  prad.ciu.c.i78.nu.4;.  quodinligni  relatu 
putauit  B.om.nng.  s 2d.eo  ipib>quod  libri, cui  acccdit 
Grat.confi5i.incaufahuiuscarccrati,nu.3.Iib.2.1ic 
quoq;  fcripHtCundilTin trad.de haer.d.q.i;.  nu.  \9- 
vcrf.probatur  ctiam.vtrcfcrt  Mcnoch.in  trad.  dc  ar- 
bitr.iud.caf324.nu.  12.  hcKidcmconhrmauitArch. 
inc.lilii,vbi  etiam  Io. And.tft.4.de  hxr.in  6.vt  etiam 
tofit  Calfad  conluc.  Duc.Burg.rub.  i .des  iu  fticcs-lii* 
pertcxt.es  droids  d'iccUes.nu.  5 j.  quem  refert  Pegn. 
in  fchol.i.col.4.vctfic.ac  primum.  Arch.in  a.part.di- 
red-inquif.  lib.  2. 

Hoc  tamc  omnino  labifccfct  Alb.de  agnof  aflTcr. 
Cath.ct  h^r.q.23  Jub  nu.  i .cum  plurib.lcq.vbi  mul  tis 
rationibus  eorum  (cntcnriam  refellit, cui  adhxrct  Si* 
ma.de  Cath.Inft.tit.  39-dc  libri.s,nu.  23.  ver.  multi  iu- 
ris  periti,duplici  ratione  pcrmonis . Primum  9 prae  • 
ter  Icgcsid  genus probationis  inducunt:  quod  neque 
vnquam  receptum  efl.Deinde  quod  ea  fola  prxfum- 
ptionc,nuc  hda  probatione  putant.^ 

Vt  tamen  aliquo  pado  concilient  inter  fe  hc  con- 
trarix  fentcnti®,diccrc  poterimus , illoru  fnlam  tunc 

3 veram  c(re,cum  confhicriteut  apud  que  liber  repro- 
bat® Icdionis  repcritur.cundcm  librum  compofuif- 
ienam  hoccafu  vere  hcrcticuscllct  cum  maiori  dc- 
libaationc  lib li  fcribaniur  cnonci , quam  verba  h®- 
rctica  emittantur  libri  enim  huiufmodi  fmc  aliquo 
alio  accufatore  apcrrifnmc  authorc  arguunt  haereti- 
cum,& conuincunt.vt  probat  Pcgn.in  d.lchol.  i . coi. 
4.ver.horumtamcn,in  2.par.dircd.inquiflib.2.&  ita 
etiam  tuetur  veteres  interpretes.  Roy.  fing.  i24.fic 

quoqueleripfit  Amal.d.q.26.fubnu.i.&;  4.pt®cipui 

4 vero  fi  isfauthor  horum  libroru  dcccffilTcr , nec  pro- 
teftacus  eirct,illos  fuppoucndo  corredioni  ccclcllx , 
Vtibi.inquitArnal.nu.  x8. 

Hoc  tamendidum  non  putat  indifiinde  accipiS- 
dum  Pcgn.in d.fchol.i. coi.  s.fedtuc cum  authorex 

5 ptopofitoh®rcfimponit,tcamqi  cotra  Catholicam 
fidem  ftabilirc contendit,  nam  fi  quafi  aliud  agens 
proferat  hxreticalcdidum  ,quod  ex  ignorantia  po- 
tius , qua  malitia  dixifle  videatur,  prselcrtim  in  rebus 
obfcuris,quas  no  facile  quis  cxplicite  Icirc  prilumi- 
tur , qualia  funt  multa  ad  fidem  fpeda tia  valde  diffi- 

• cilia, te  vera  non  putaretur  harrcticus,  quod  tunc  ma- 

xime verum  cflct,cum  vel  generalem  prxmilillct,p- 
tcftationcm,vcl  aliis  virCatholicus,&  probus  com- 

■ niuni  hominum  exifiimatione  lubcrctur. 

Hinc  optime  confiat  radius  illos  fenfilTciqui  dixe- 

6 funt.tfufpcdosdTcillos,  qui  libros  hxtcticoru  h5nt , 
vt  Arch.in  c.2.nu.i  z.ver.  item  qui  libros  hxrcticoru, 
dch®r.in  d.Fd.in  efiquisepifeopus, circa  fin.vcrfin 
gl.ibifanfejdchxrJitq;  etiam  Arnal.ind.q.28.  nu.  14. 
vertpoflet  tamcn.ac  lo.Cald.in  trad.de  hxrct.c.7.ex 
quib.indi.&  pr®fump.&c.nu.5.verf  ted  pone. 

Vemm  exteris  redius,&  pmdentiusfcnfi:runt,qui 

7 tradidere  f in  hac  re  plurirafl  iudicis  arbitrio  dfc  tri- 

buedum , q ex  perfonarura,&  libroru  qualitatc,alijf- 
due  drsunftanti  js , caula  cogmta  in  vnaquaq;  f pecie 
optimi  ftatucce  potciit-  .pam  ficecmem  tales  U- 


8  brospenitus fitimperitustqui cosnecinrdiigar, nec 
lcgcrcfciat,diccsnccum  vchcmcntcrfiifpcdp^  non 
vtiquc.Inhacigiturrc,vt  incxrcnsiudicioopus  eft, 

& conf  peritorum.  Fieri  namq  qtiandoqipocefi,  vt 
abfqtviia  fulpicionchxrcfislibri  damnaripenes  ali- 
quem rcpcriripoffintivrdc  imperito  proxime  didii 

p cft,quodcriamlocum  habere  potcftincoi  t qui  cum  -• 
hzrcditatC)Vcl  mercibus  accepit  ocdu(bs:nccadhuc 

locxqluit.vd  etiam  fitalcsersetlibri.fquilicct  ab  hc- 
icticisdrcnt  conferipti, nihil  tamen  contra  fide  con- 
tincrent,  fcd  t.imum  quxad  grammaticam , medici- 
nam,vd  fimilcs  prophanas  artes  fpedaret'  aut  fi  is  q 

1 1 retineret  vir  effet  probatiirimus,  t i quo  omnis  mali- 

1 2 tia  abeffe  putarcmrficut  dc  re  furto  lubtradafdixqrc 
Bal.&  Imol.in  l.vlt.fF.dcharred.inrt.ca  enim  reperta 
apud hqmincsbonxfamx, qui  non  fini  fof iri  furari, 
non  tacit  cos  prefumi  fnrcs.limilc  in  cafu  noftro  feti- 
pfit  Arnal.de  3gno.afl'cr.q.28.mi.25.&  fcq.cui  adh^- 
rct  Pcgii.d.lchol.i.col.f  .&  feq.vcr.an  autclic.itaquc 
optime  Icti  plere  ii, qui  alVenicrc  iudicis  arbitrio  fian- 
dum  eirc.vtStma.d.rir.  58.de libris, nu.24.ibi,cgo  vc- 
ro,&  Mcnoch.in d.caf  374. nu.  1 1. 

Ht  ad  corroboranda  ca,qux  dida  funr  in  principio 
huius vitimx  lentcnric,  adduco ca,qu*fcrip(itFrac. 
Burfin conl.90.  anIudaus,nu.io.vol.i.  vbi  air,  duo 

13  requiri, tyr  fcilicet  libromm  improbari  Icdionis  re- 
tentio quem  lufpcdumdc  hxicficonfiiniatipiimo 
fcicntia,dciiidc  quod  liiit  damnati  prohxrcricis.  per 
ca  quxnotanturin  c.damnamiis,dcfum.Trinit.ciim 
fimi.vr  & allcruit  Locatinquif  iud.vcr.libri.&  loan. 
Cald.ind.trad.de  hircr.c-v.nu.j. 

Sic  ergo  declarata  codnlionc  poterit  eadem  limi- 
tari,vt  non  procedat,  vt  hircticorum  detedis  errori- 

14  bus  difputationc  illos  confutare  polfint  in  cis.fq  hu- 
iufmodi libros  rctineiu,&  conuincerc.iux.  coiuc.v.in 

c. quidemcnfa.37.difi.&  c.lcgimus,il  2.  vnicuingi. 
vlt.37.difiin,ita  fcripfic  lodoc.  Oomhaud.m  d.  prad- 
ciu.ind.c.i78.nu.4y.portCar.ind.  tra*l.  dehxr. pofi 

d. nu.i  2 j.vcr.  vbi  dicit  nili  didos.vr  & voluit  Fcly.iii 

1 5 d.c.fi  quis  £pilcopu$,in  fi.in  tit.de  licrcr- vbi  air,tprc- 
tcr hanc conicdurain  inuciuionislcilicct librorum, 
granillimasaliaspraliimpiioncs  debere  concurrere, 
vc hxrecicus  priliimatur.vi  idem  tradit  Gundifin  d. 
q.t  3-pofiiiu.  19.vcr.pot erat  enim  clfc  ind.trac.de  hc- 
ret.cui  accedunt  Menochd.caf  3 74.nii.  1 2.  atq;  Con- 
rad.dcofi.prat.iii  cau.crim.lib.6.c.  9.  dc  hxr.  nu.  4.  & 
Burl.inconfpo.aniudzus.num.ii.lib.i.idcm  fenfit 
Arnal.d.q.28. 11U.4. 

QO  C L V S ! O DCCCLXm. 

ARGVMENTVM. 

Haereticus  relapfus  quomodo  quis  probe- 
tur. 

SVMMARIVM. 

I Hreretitus  relapfus  qttit probatur  ex  eo,  quod  Mjlharejim 
abiuratam  m eandem  ineidij/e  tonuiihn  ejl. 

X Hareticus  relapfus  probatur  ettam  fi.  ante  abiurathnem 
non  fmjfet  conuiihis  debeereji,  fed  contra  cum  fuipicio 
dc  bar^ extitijfet. 

Ex  turis  Jidion*  non  tamen  quod  it  cenjiatur,f3rditat3tr 
vere  relapfus jut  nu.  j. 

4 Sufficio  de  b[refi  debet  ejftvebemms,vt  quis  baretuus  rt- 

lapftit  umeatur. 

5 Hdreticus  relapfus  etiam  it  dicitur , qui  in  vno  articulo  d 

priori  diuerfo  errauerst. 

6 Hareticeu  rcLpJiu  it  dicitur, qui  fuit  fautor , vel  recepta- 

tor bar*tieorum,qui  in  Hio  errore  verftbanturjn  quem 
antea  ipfe  lapfus  erat. 

•j  Hfrefts  mater taa  quibus  laft  difcujfa. 

Hiretico- 


lofephi  Maicardi 


1 T-J^r<=>rinim  ’'«o«i*P<“mtquecfle 

Lii  probatur cjc co> quod poft 
h^eHin  abjuraram  incandi  mddilTcconm^uscft; 
vc  dcicrminac  tex.in  c.accufatus.  in  prin.  & ibl  do^ 
tit-dch£rc.in6  6c  dixit  Siman.  ind.trad.de cath.in* 
Ai  t.tit.  S7-dc  rcla  pHs  nu.4'Vcr.  hcreticusquoque. 

2 Amplia  conclu  procederent  etiam  H anteabiura* 
tionem  non  fuifTcc  conuidusde  h^reA  fed  contra  cu 
fulpitio  de  hercli  ex  tmOet:  vc  probatur  in  d.c.accula 
tus.6cibiDod. 

3 Limitabis  ampliationem  hanc  procedere  t ex  iu- 
risfidione  no  tamen  (praiisccnliurur,bc dicatur  ve< 
tcrelaprus  exquo priusconuidus non  fuerat depri' 
nia  hered  ad  plenum, fed  ius  cum  rclaplUm  fin^it-co 
quia  nuncconuincKuriiuxta  prarlumpcionem  vehe- 
mentem priinzharrcnsico  quia  in  eadem  hxrdim* 
uciutur,vtiIU  verba  demon  Arant  ind.ca.accufatus. 
ibiiccnfcriiunsndione.dcibitradicglo.  ind.ticu. dc 
hsTC.in  6. 

Secundo  limita  eandem  ampliationem  locQha* 

4 bcrc.tqn  talis conuidio,  vel lulpicio fuerit  ma^na* 
vel  vchcmcns»aliasd  icuis,3c  modica»  quduis  ex  no* 
uoinhxrcllm  relaplii/  Iit  graums  puniendus, non tn 
debet  in  herdiin  rdapibium  numero  haberi, nec  eo 
nim  pena  puniri>vr  habemus  in  codein  c.  accularus. 
in  fi.princ.d  tit  dc  hxr.in  6.dc  renctSimanc.m  d.tra* 
dade  cath.lnAi.nt.i.deabiurahonc.  nu.19.vcr.  Icd 
plurimum  rcfat.cum  fcq. 

5 Secundo  locoamplianda  cA  concluf  f eriS  fi  quis 
prius dcvnahxrcAslpecjci  vel  mvna  feda,  Hucin 
vno  articulo,  aucin  vnofacramcnroecclcfic  conui- 
dus Aicrit : n2  H poAca  in  aliainfedi  hxrcncorQ  m* 
cidcm.vclinalioarticulo  hdeicrraucnc,£c  apnori 
diucrfo  poftmodum  herefim  limplicitcr.vcl  genera- 
liter .ibiurancriticenfctur relapfos : vt  videre  cA  ex  d. 
c.accul.mis.§.  I.  q»  et  fenfit Siman.  in  d.m.57.  poA  d* 
nu-4  ver.  & ins  irem  rclapfus.  Icd  fi  non  in  illa  feda» 
vel  in  il!o<iruculotidei»inquocrrauir»abiuraActtmi 
& pollca  rdabcrctur  in  a lio  articulo  diucrfo  cenferc 
tui  lapfus>non  aut  rclapfus  vi  voluit  gl. in  d.c.accufa 
lus.S.  I. litet  in  hoc  coniranu  teneat  Archi.ind  S.i. 
&cumcoibitranfcarOom.  quos  etiam  vidciurfc- 
qui  Gundtf in  d.irad.dc  hcrei.d.q.2o.nu.6. 

6 Tertio  ampha  cdclulioncm  habere  locum  f A 
abiuratus  poAca  non  inciderit  in  illA  error^fcd  IblQ 
fuerit  fautor,  vel  receptator  hxrericorumiqaiin  illo 
crr<'re  verfabaiitur ; quia  per  huiufmodi  leccpratio- 
ncm.A  fomentum  prorciapfo  hfi  debet  .-acrelapfo- 
rum  poena  puniendus  venit ; vt  aitiumm.Pont.  in  d. 
c.accu(atus!i.illc  cnioquedehxr.in6.de  declarat  Si* 
man.ind.tif.  57pO“  ou.4.va.  poAremo.  hoc  idC  pla- 
cuit Io  a Roy.inaircr.4i.nu.n  J.vcrf  facile, qux ora 
nia  eopioduscxplicauitidcm  Siman.  ind.  crada.de 
cath.  lnAir.rod.t11u.57.  per  toi.dr  Eymcr.in  q.5  S.pcr 
cot.in  2 .par.dircc.inquil.Sc  lat^  Pegn.  ibi.micho.64. 
in  a.par.dircd.  inquif. 

Hxc  habui»  quxbTeuius,q  tam  amplum  dicendi 
arguracmu  poAulat  dicerem . infinita  prope  alia  di- 
cenda fupcrcranr»  Icd  temporis  anguAia,  tum  criam 
iudicisnon  leucofhciuni  non  iinir,  vrex  voto  mate- 
rias vbcres»  in  quibus  examinandis  iuris  ciuilis  vela 
cAcntexplicanda,difcutcrepoirim.Longcampliora 
hxc  tibi  Icdor dacuri,cum  plus oci i nadi erimus ; vc 
vero  aliquo  pado  ribi  fatis  in  prxsCtia  faciamus,  adi- 
re poteris  hos  .'luthorcs,  qui  ex  propoAto  handis  ma- 
7 cchani  abunde cxpJicaucre,th^cA,B.e.Sima.  in  fuo 
tradatde  caihol  .in  Air.  A rnal.Alb.de  agno  aflcr.ca- 
thoi.A  hxr.lchol.FMnc.Pcgnxindired.inqujfNic. 
tyincr.GuditriaCald  Nic.ArcJat.BoffPaul.  Chir- 
lan.Lud.  Car.  in  trad.  dc  hxrct.  5c  fcxccmos  alios  in 
huiufiuodi  materia.  -- 


coTiCLrs  io  bcccLxiy". 

AR.GVMENTVM. 
Homicidium  fuiiTc  commiiTum  animo  occi- 
dendi quo  pa£lo  probari  pofCr.  , 

1 Homicidium  quot  modii  eommittMtur . 
z HomtcfdiU  fuijji  cofnmijfum  animo  occidendi  diffidUprO- 
hatm  tfi ; propter ta  per  eoniHluras  extrenfecut  fumptas 
probatur . 

5 Honticidmfuijieeommijpem animo occietf di  probaturtx- 
gtnert armorumyvijt  quit gladio^enfe,^  id  genui  aiij$ 
aliquem  percujferit . 

4 Occidendi  animmmnou  babuij/eprpfumiteeriiyqui p&euf- 

ferit  cu pngno^aUeJiteuloJiafia  exarmatay  capulo  en- 
JiitVellapeh  giadium  apud  febabeniy  vel faxk  proifciat 
vteamrn  firtati  seb^inem  pertranfeuntem  oceidat 
Contrarium  jtam.6.  Rpconcitiatiogium.-j, 

5 Ponent  offendiculum  at^entfiram  eaufa  capiendi  fieret 

noHu^non  tenetur  de  homicidioffqmt  propter  iBud  de- 
cident moriatur . 

8 Percutient  cum  baculo  in  capite, vel  in  loco  ptrkulojbprf- 
Jumitur  habere  animum  occidendi.  Contr.num.  9. 

I o Percutient  cum  baculo  tn  eaptte,ij percuffui  mortatur,ih  ■ 

Uprafumiturbabuiffe  animum  occidendi,cumprfma- 
nibut  no  habebat  armafed  filum  baculum:  ficut  fi  alia 
habebat  arma,  *X  filo  vfut  fit  baculo.Qontra.nu.  l ! . 

1 2 Percutient  eum  baculo, non  tenetur pf  na  bomietdfjf  ali- 

quopa£h  eonjliterit  non  babuifie  animum  oeeidendi . 

I I Percutient  cum  b.Hulo  tn  capite , C3*  ptrcujlus  moriatur  > 

iUt  prlfumiturbabutffe  animum  ocetdendifinuBo  pa- 
^0  apparere  pofiit^uonam  animo  percufieritt  yel  etiam 
confiabtt  de  altqua  graut  Ufione,Q' inimicitia  eapitaU, 
vel  fiUtum  fuiffe  homieidta  patrare  , ufficontrarium 
pTwetuf- 

Contrarium  tam  in priort^dm  in pofieriofieaJu,nm.  1 y» 

24  oimicitiaytx  fimgumitnniundlioiJieit,vt  prajienutur 

homicidium  eafu  fuifie patratum. 
l6Ptrtutiem  cum  baculo  circa  cerebri  portet  prffiemHuo 
hakuifit  animum  oecidendr/eau fi  i»  faciem . 

17  Homicidium  fmfseeommiftumamimooeeidtndi  yproba- 

turper  tefotmponenUtaudmifte  ante  homicidium 
mifiumyOetufatum  dixifie , fi  veBe  talem  occidere. 

1 8 Animut  exverbit  declaratur, tx  nnlla  maior  eji probatio^  ^ 

quam  quahtat  verborum  exprefia.  i 

I p Nemo  id dtxifte  exijiimandut  eft , ^ non  mente  agitari  fi, 
20  Homicidium  nonfuifte  commiftum  animo  oecideridt  pro- 
batur per  iur  amentum. 

II  lutamento  probantur  ea,quo  in  animo  eonfifiunt.  « 

■22  Caufi  erimmalet  non  dirimuntur  iuramento  partit. 

1 3 Homicidium  non  fuiffe  commifium  animo  occidendi  prot- 

hatur  perreiiuramtntum  ,fi pro  ipfiaccufaioaUquu 
concurrant  profumptionet,  quod  non  animo  occidendi 
perctfferitficut fi  nuUo  exientpro  eo  cmieUuro . \ 

x^Reut  fedtfendempotefi  probare  per  fuum  iuramentS  ^ 
fi  patrafiehamtetdium  non  animo  occidendi,  nonitem 
aBoraccufant. 

25  Reuttn  criminalibus  non  debet  condemnari  expreu 

batiombui,luce  meridiana  etarioribus. 

26  Homicidium  futfii  commiffum  non  animo  occidendipro- 

batmrtxconu(iurit,(X  prffumptionibut . 

27  Homicidium  fuifie  eommiffum  animo  occidendi  nonprff 

fumitur  in  dubio.  -> 

2%%)olutin  dubiononprfJUmituf.  / 

i^Bonut  quilibet  prpfumttur.  '■  * 

^oConuHura,fuandocapi  potefi  deliHijdTftondeliHifim- 
per  debemus  capere  eum  fienfum,  per  quem  quit  non  ca- 
dat in  detilfum . 

3 1 Rercutient  tenetur  probare fi  commififie  homicidium  nou 
ammoowdtndt^^turpiii^tmnhli, 

Aemfi- 
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^iAumJktordihtt  f^ohsrt£et»fstmmdUottdmm<iO(cuim 
di  kvmftidmm  t9mmiJ^,tUduaiUt>  auaUuttm  ofino^ 
r§^  ha  ftratjjhtui,vi  ac  cis  dolus  Mpabcmdaiurdy 
tt orditur u u^i^ssur* 

j^Jttt^tmdibomcadto,  vispfsuordtturuUicrcturttT 
dS ro  daims  ixdudotutt  toMtitur  proh^rc  »jpuou  doiOt 
MC^i  omtmo osadids^cmjfmt , dsdstccndo  qualsustm 
ponmffiomtynou  cifirro^id  cum  b^d^c  m loco  pcrt- 
sukfi,  wl^uuffot  dmkuiyjiuc  ttmf*Hguimus,  ■ 

* Mnmiriflilim  tcomitti  tripUdtcr, 
rXQllJlClUlUUl  animo,  faao  & ver. 

boifeu  iio^Sthabemasex  c.homicidiomnM  .diftim 
depocn.c.ucuc  digouniide  homic.fic  tradidit  C;pol. 
ia  conf.^S. Magnifice,  fi^cncrofc  vir,  in  prin.  quem 
feqaiturrefiMndoLu(iCaner.inpraclcrim.$.44n* 
cip.homicidium,ou.i. 

In  primis itaqi diligenter  inuefligabimusqua  pof 
fu  precari  rarione,bomicidium  fuiuc  animo  occtd2 
2 dicoramiiTum.NullDscAigicquiignofct  hutic,  t & 
dolum  in  committendo  homicidium  probatu  diih* 
cilcm  cfleex  eo/9  Gtqiurdam  intima  animi  pei  tur* 
babo, dc  qualitas» qux dircAc  proban  nequit . Hmc 
merito  noflri  voluerciperargum^uexinnlccusluin 
, pca,dcquaiiraret,qutelubicnrum  cadatiproban  poT- 
ic,vhootasearumrcruiquxfImtinanimo:  Gc  colli* 
gereeftex  Imp.  Dioclet.dc  Maium.ini.  dolum,  vbi 
Alex.C4icdolo.5c  Imp.  Antoninus  »n  l.i.C.de  fica. 
aUquc  exterponCo  Matdani  m L t.S  di  i>us,Ccod. 

Homicidium  itaqi  fuifrccommiiTumanimo  occi 
dendicx  ptucibusconic^huisrquibus  id  p6t  proban. 
pociOima  prxruin  piio  efl  ca , qux  riimirur  cx  gencre . 

5 5c  palitare  armorum, t vc  fi  quisgladio,  enle.vcl  lia 
fla  ferro  acuminata  pcrcuJcric  hominem : na  iflum 
procuidubio  habuifle  animum  occidendi  coGar:  ira 
cautum  cfl ab  eodem  l.CindJ.  i.$.  diuus, tf.de  Gc5c 
4rum.Pontinc.flgaiflcafli.  loa.dchomic.  vt  5c  ob* 
flmuuit  Bar.sn  l.dmus.  nu.a.  ver.  itcm  (i  m rixa,  tf.de 
flc.dc  ibi  Marf  nu.i ver.  item  Sems  vbi  lati  ad  idfi 
tcfpondit  Cqph.  in  conf.a9*  viloproceflu  fi^o.  coL 
2.  verC  fed  dictus  f rauzoiutf . 5c  in  con  f.  s 1 .fuper  ho* 
micid.commiflb^rol.i.vcrl.tccm  ex  gcncreinflfi.idd 
'piOcuUtThom  Gram.coQl.x/.conditoris  machmf, 
JH1.6.3C  7*  ver.  5c  quod  cx  genere  armoru.  fic  £r  cefuit 
Alex. in  coni.  140. vf  m calu  propoflto,col.2.num. ). 
ver.hocpraci'upponto,li.i.5cilh&aaxlG(  Lud.Carc. 
inprad.cnm.^.a.inci.homicidiil*pecies,nu.;a  verC 
ledqisalacr,quoiiilo«.oalioeidcm  probantes  citar. 
Non  Uc  erit  prxTuiDenduGpercufTcrir  cu  pugno, 

4 tvelcalce»ac£tcuin  baCuio,atq;  cum  lufla  exarma 
ca^am  prenumbus  habebat,  liuc  cum  euru  capu- 
lo* V4I  lapidegiadib  apudlc  habens , vel  faxu  proli- 
ciat, Tt  canem  percoriat  5c  hom  in£  p^raolointi  oc 
cidat.Ei  his  namq;  modis  percutiendi  diluadc  coUi 
gere  poflumuspacuciemdud  habuifle  alum  occidd 
diiitfiocadati  icaprobatcontex.ini  cumqui.C^ic 
flcar.5cindJ.i.$4iiuus.tf eo.tir.5c  inc.figni.icaiii.lo  ' 
a.dehomi.cuirn}xrclubrcrtp(it  Bar.inl.  i.S.i.nu.i. 
ff.fiqsom.tcfla.Ub.c(rciuir.rue.5c  Alb.5c  Ang.m  Me 
geCornelia-ffalcUca^r  contcx.ibi.  atq;  Bal.in  l^la 
ta  opera.nu.  1 i*5c  5 ).C.qui  accuf  non  poi'.5c  Uz.  vbi 
Sai.nu.20.Odc  noxaL5c  placuit  Pau.  Cafl.  io  l.fligi- 
tiui.nu.60.  de  Icr.fugu  & in  1 . 5c  fi  fcucrior.  Ccx  g b. 
caul.tnfa.uiog.5c  io  1.  i.C.vbi  Senat.  vel  ClariUallac 
in  l.a&ionib.nu.  i6.tf.de  in  Iit.iur.&ini.).$.q*ptor. 
im.}.lf.ljquiseQ,(^i  ioiusvocac.  Ainl.i.nu.  ip.1T. 
de  i^b.uiccdprooauu  Bofto  pcaCf.aim.tit  dcho> 
miC4Uk20.i6. 5$  .5c  bS.flcq;  tradidit  Couarin  ciessu 
iiflirioluspar.  2.  S4.nu-4.cu  fcqiflis  accedit  Tiraq. 
dep4n.tctnpx:a.2.5c  1 i.vc  5c  fcnlic  Aoe.  Gomc.lib.j. 
feloai.c.).dchoinicmu.i  5-  cu  loq-vccc  confirmauic 
Clarin  piaccb.S.  homicidium.ver.  dr  etiam  culpo-  i 
fiam  honucidifl  atq^  Aib.dc  agnoT.  h2s.q.7  aio.  ia.5c 


I s.nec  latuit  An^Aret.  intracl.maiefin  veib.lcjeiv 
tcr.5cc.inpcn-  veri.  5clarujsin  vcrb.A  cx  intcruaiio 
d.Titiusmoriuusfuii.lbl.mihi  2.vcr  iedaduertasoc 
ibi  additio,  author  hocq;  c6f  u t^do  fcquutus  eft  Soc 
len.in  conf  i7S.ioci. primo  afpccf  u.col.z.vcrl.fccua* 
do  eadem  conciullo.lib.a.  fic  etiam  habemus  prodi- 
tum k FcUn  d.c.lignificaflicl  x.dc  hoinicnui  i.vcc, 
notaibi  ratione  inflrumenrt  A iflisadlurcc  MaxUa 
i.i.nu.8;.Cdc  fica, ini.  1.5.  prwctca.nuin.i2.ffxa5c 
in  I.de  mm^c-  nu.  iB.  ff.de  quadi.  A in  d.l.diuuspofl 
mi.  i /.verCke  fcias.lTad  icg.Cora.dcricar.A  in  cooC 
7.1ummi  ccsU.nu.44.  verf  priiiKicnim  boe  colligit- 
& m conf67.iHi.i8.A  in  ling.i7A  voluntas, A propo 
fi(u.A  Gram  vot.2j.nu.5  A inconf.zp.incaufaMa 
gnilici-Ttiflanimi.ip.A  ai.Alcripla-cDocl.Aprz*  , 
opue  Baid  in  l.vnic.nu.a.vcrl.  nota  in  illa  lcge.Ode 
cmcn.rcruo  A Cy n.in  Us,qui  cum  telo-  vbi  ctid  sio. 
Cdc  Gcar,atqi  rcfpondit  Aret,  in  conf.  So-Gcurdici- 
muf.  poli  w.5.vcr.  hiseigobrcmterprarmilVis,Aab 
hoc non  vcrccdTiirc  .\lcx.  in  d.  coni.  146.  vrincala 
propolitodibzdum  confulcndo  teipondit  illum  ,q 
i poluit  offendiculum  t ad  fencilram  caufa  capiendi 
lures  noclu  nooccnleri  fcc ille  ani mooccid£di*!icqc 
coni igerir quem  volentem  pcrfcndlras  ingredi,me 
diantcillo  offendiculo pizcipitcm  lapfum inceni» 

A niorruumeffci  cautione  quia  inllnimcntum,quo 
ipfc  vlits  fiiit  potius  erat  aptum  ad  capiedum  ,quam 
ad  occidendum.  »1  A vcitffimum  aiburatuscll  Occ 
in  cont. 234.111  cffcclu  qiutritur,poll  nuj-  qui  locum 
hunc  Alcx.ciiati.idcni  placuit.  Io.  Bcx.DiOzrcg.H- 
AlatcCarcr.ind.lua  ptad.  criin.b.a.tncip.  homici- 
dtilpecicsd  nu.3  i.vei.  A ideo li gladio-  Dcc.ctiam 
docuit  mconf.p.  A protcnui  fao^ucc.  num.;.vaf- 
nam  animusoccidcndi. 

5 Huic  fenteotue  t aduerfati  vf  quod  proJimmeft 
a Bar.  in  l.rclpicicndum.  5.  delinquirur  in  pollremts 
verbis.tl.de  p^nquo  m loco  fcripcu  reliquit,  9 fi  quis 
volcnsocctdcrc  Tiiiu4c  cfrotc  dui^usocmproniuin 
occidar  p^na  ordinaria  homict^j  puni£dum  eflc»ex 
eo,qj  dabat  operam  rei  illici tx , 5c  fic  non  excuratuc' 
illa  voluntas  non  occidedi  Scmproniumtcui  opinio 
ni  adhzret  Ant.Gome.  A illam  nonnullis iunbus  A » 
rationibus  nititur  uicri  !ib.  h refol.c.  j.  dc  homie  nu. 

J a.acquc  idem  Placmt  lul.  Clar.in  prae,  criin.  Ji.ho- 
loicidmm.ver^icunt  aurem  aliquj. 

Verum  tamcu  hzcopimo  f Bax.fali*a  * c6i  calculo 
fcribcnnuiii  cenfetur,  A contra  iplum  Bar.  tenet  Fl»> 
n-in  I racmii.SXcdfi  dcfcDdedi.Cadl.AquiUcqur 
torlaf.in  Ui  pcrcrtor6.nu.7.ff.dcinrild  omn.md.A 
inl.i.nui6*.fr.de1cgibafl'cueransibi  vna  m(rc*om- 
iicsid  taififfecorra  Bar.  A in  dubiopriorem  opioior 
nem  cffck'qaendam,cum  mitior  fi^  tellac  idem  iaC 
in  1. 1 .nu.  tp.ff.  dc  leg.  fic  cfumaiumadueitit  Acgid. 
Botl.in  pra<l.criin.m.dc  homic.  nu.7J.A  non  ptwc- 
rijtlaid.Carc.in  pra^.$.  vndecimondcxcurarigno 
tantia.inprinA  oblcruauit  Mcntjiiaca  incetooucp- 
fia.96  nu.H.ybic6cordcsinhocfi)nfumancrc*o5* 
ictibciucscoatra  Bart.  attcllatoi  eft , Aconlirinautt 
Placa  iib.  i .delid.c.274n  prm. 

Verum  vt  Bar-fenlus  vnacfi  communi  fcribenria 
fnia congruat,  vccbaeiustcae  imrofpicicndafunt. 
naipind.  b.  delinquit,  non  repentur  iplum  faipfii^ 
ddinqueote  illum  debere  p^na ordinaria  puniri,  led 
tm (impliciter dixiffepuniri,  neque  ibi  explicat, au 
P4naocdinaria,6cl  extraordinaria  plcclcJusfic.  viv* 
dcfwcnosid  dicere  dcbcmus.arg.1.3.  in  fi.ffdcoffit. 
przlulA  ibigl.fiipcf  verbo  nceexti  nguit.fed  porius 
vt  eius  mu  a communi  non  diffemiat,  nollra  erit  in- 
tcrprttaii  extraordinaria  pena  debere  puniri,  vt  am- 
plcuitur  commutusopinio  ,dcqua  fupra. 

Iffudvcroquod  diximus  dcpcrcuiiionefaaacfl 

bacul^vei  hafladie  vd  m imdligas.t  vt  locu  vendi. 
cct,aifi  ca  goaUmc,  A loco  pctcuiB^s,  a cx  modo 

pctcu* 


pera’ticdi.aliferiiidicandu  eflctiV^  fi  pcrcuffio  fit  fa- 
in  capitc  vd  alio  in  locopcriculofo.ac  fcpiusrc- 
perci’.fTa:qa  co  cafu  prcliimimr id  egiflcanirnoocci- 
dcnd:  & ita  poena  ordinaria  homicidii  cft  punicdns, 
fi  petcuf?iismoriamr:ita  Tancitu  cftind.tcxc.  fignifi- 
cafii-cl  ;.in  fi.dchomic.vbiFcl.  poftnu.ii.vcr.Iimi- 
ra  hcc  omnia.dc  homic  fpecialcm  tcftc  citat  Ang.in 
d.l.i.S;fcd  fi  clardff.de  fica.qui  dicit  valdiquotidia- 
nanlidcm  monuit  Ang.Arct.intradat.de  malcf.in 
verbo  fciftetiJc  dolose,  vcrf.dc  didiis  Titias  cx  inter- 
uallocxdiclisvulneribus  mortuus  fuit, ibi  fcd  aduer- 
tas.nc  erres, quod  & cx  pluribusficribcntibus  idefen- 
ticntibusconfirmatLud-Carcr.ind.prad.crim.  d.  S. 

homicidijrpccics.num.3 1.&  ji. 

ip  Contraria  in  hac  rc  fuit  inentctHipp.Marf  in  d.l. 
•x.jf.diuus.ff.ad  lcg.Corn.de  ficar.vbidn.19.vcr.  mo- 
do qiisero.vfq;  ad  nu.  28.  vcrf.bcncfateor.cxaminat 
articulu.&nu.24.concluditpropcuticnte,  licet  per- 
culerit cum  hafta in  capitc, ctpcraiffus mortuus fuc- 
tir,quia  nihilominus  no  pradumituranimusoccidc- 
di, nec  poena  homicidii  tcncmr.&  idSantc  eu  vfvo- 
'luiffcCtcpol.inc6f.30.rcgatijfcholarium.col.i.verf. 
Jfrd  certe  contrarium  cft  verius, & hocidem  cofirma- 
uit  voto  luo  Gram.vot.i?.poft.nu./.vcr./ed  pr^miflls 
non  obft.lfibus.  vbi cx  votoctiam aliorum  domino- 
rum judicum  magnx  curiae  vicari^quedam  Domina 
Nobilis, qux  cius  ancillam, quam  a viro  pregnantem 
credebat , eu  baculo  farpiiis  in  capitc  pcrculfit,  & oc- 
cidit,fuit  a poena  capitis  abfoluta.2:  p Icptcnnium  in 
inlu!amdep’ortslta,3c  iitisadharrctlul.  Clar.in  prad. 
cnm.S  homkidiu.ver.drcriam.qui  ad  hoc  citat  Bal. 
in  conf.r  ?d.lib.2.  nec  ab  hoc  reccifit  Io.  de  Amic.  in 
conf.27.ininquifitioncformata,vcrf.noiiac6clufio, 
iundo  vcrf.cum  igitur  cx  procellatis.Paui.Caft.quo- 
qiic  id  comprobatiricof.ipz.  in  caufa  carccratorum. 
alliis 27. nu.}.vcrf.nfic  ad  propofirum.lib.2.  ad  quem 
Jocum  fere  omnes  vidcmurconfugcrc  in  hoc  articu- 
lo,& illu  citat  Marf  conf.4.de  vultu  tuo  domine,  nu. 
;o.qui  ibi  iftud  etiam  tener  prout  itidem  facit  tn  cofi 
* 67.D0.minc  Dc11s.hum.20.vcrf  Icd  Plrra  predida. 

Concordes  has  opiniones  efficere  poteris,  G dicis 

•0-priorcm  fcnrcntiampoffcproccdcrc,tquado  percul- 
tor non  habens  alia  in  manibus  arma,  fcd  iblumba- 
culu.vcl  h.iftaiT)  ;pcrcufleritaliquem  cum  baculoin 
capite<adcd  vt  pacuffus  poftea  n. oriatur,  ifto  namq; 
«aln  omnis  prafumptio  cft  contra  ipfum , quod  per- ' 
■cullcnt  aniino,&  propolho  occidedi,  & licet  id  cum 
bacuto,  jc  non  armis  a ptis  ad  occidendu  fecerit»  hoc 
euemt.qiiia  tunc  116  habebat  in  manibus  alia  arma: 
-ha  animaducnif,&  in  hac  fcntcntiadefccndit  Marf  ’ 
in  d.l.  uS.d1uusjv28.vcrf  bene  fateor.ff.ad  Icg  Corn. 
de  ficar-quem  c^am  refert  Carcr.in  fua  praxi  crtm  .d. 
S.u.homiddi  j fpecies.poft  nu.  }z.  verf  f«l , poftcrfdt 
vero  opinio  poteft  locum  habere , quando  percutiSs 
alia  in  manibus  habebat  arma , & tamen  illis'  noluit 
vtijfcd  baculo^elhafta  percuffir,  nam  tucfiitis  liqui- 
de cunftarsvidctur  de  non  animo  occidendi , & fic 
non  poena onlinaria  homicidii  debet  puhiri:vt  pec 
Marf  & Carrcr.locisprOxim^  citatis.  ; ' 

■*  h-rAb  hocihfimfudiffentirc  vrtThbm.  Gram.  in  d. 
-voto  2^vbi  in  cafu  fucpculliofiierit  fadka  a non  ha- 
bente alia  arma  fcd  eu  baculoin  capitc,  5c  ikpius  re- 
percuffa,3c  fcquuta  cft  mors,&  tn  c6clufum  fuir  per 
omnes  domino»,  non  cfte  puniendi  D.'  illam  poena 
mortis, Icd  per  feptcnnift  in  infulam  deportandi , de 
^afupra  meminimus, nec  ab  hocdifsetitipfe  Marf 
fibi  i ple  diftimilis  in  fi ng.  ivd.incip.  voluntas,  de  pro- 
pofitu.nu.i.&  inconf  7.  fummi  coeIi.nu.44.  verf  pri- 
ino.n.&  alios  id«  fentientes  citatCarrcr.d.S.2.homi 
cidij  fpecies.poft  d.nu.  3 2.in  quibus  locis  habet  percu 
tiStS'cQ  baculo  in  capitc  6t  fincalijs  armi$,licer  mors 
fi:quatur,non  tamen  effe  puniendum  poena  mortis.  - 

pxoptcrc4UuncinmodumdilTcftlioa«  hicicmo- 
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1 1 ucbimus,diccndo,tqu6d  fi  cSftare  aliquo  pifto  po^  <- 
tuir  pcrcuricntcm  eu  b,icuIo , vel  hafta  non  habuiffc 
animu  occidendi , q>  optime  fieri  potuit  cx  praecede- 
tibus.vel  fequentibus  verbis , vcr.t  eritopmio  iiloru » 
qui  poena  mortis  no  teneri  pcrcutient6  arbitrari  fuc-*  ‘ 
rcrvtincafuipfiusGram.d.  voto  2J.  & in  cafu -Marf. 
d.fing.'i7d.vbi  pracfupponituraiotantumverberain- 
fligcndi,&  non  occidendi  fui ffcfaftam  pcrciiflionc; 
idccritdiccndu,  fi  intercos  conftabif  talem nb  prx- 
ceffinc  inimicitia  fiueoffcnfam, ex  quibus  vcriiimtli- 
tcr  nOcrateommiirum  homicidia,  iuxtacafum  pro-: 
pofitum  ab  Arct-in  d.conf  1 47. & d M arf  in  d.  c6f»7- 

13  Si  veio  cx  verbis, t tdm  prxced^tibus  quam  poftcd 
fubfcquSfib.nullopafto  apparere  potcrit,quona. nni- 
mo  pcrcuffcrir,vcl  ct.conftabit  de  aliqua  grauilxlio- 
nc.dt  inimicitia  capitali,tuncproculdiibio,ripcuftld 
fada  fuerit  in  capite,&  mors  poftcdfcquatur,  prxfu- 
mendum  erit  animo  occidendi  id  cgiffc.non  obftan- 
te, Quod  hafta  fine  baculo  pcrcuffcritrita  rcconcilia- 
do  nos  inter  fc  diffidentes  audores  concludit  Carrer. 
ind.fiia  praxi  crim.d.  S.homicidii  fpecies.poft  d.nu. 
J2.vcrflcd  dici  pot,quoinloco affert feribentes  hoc 
idS  comprobantes,  vel  et  fi  conftabirfolitu  efle  alia 
comittere  homicidia,  qa  & ifto  cafu  pndumptio  ctit 
contra  cuin,pcrcuffinc  alo  occidendi, ni  fi  cStrariuin^ 
dilucidi  probabit.vtli  confanguineum,vel  amicum 
occ  ideri  t,  v t .1  i t Carrcr.eo.loco.n.  3 5.  verf  probatur  5r. 

14  Amicitia  cnimtetfanguinisconiufiio  efficit, vt  pr^- 
lumaturhoinicidium  lortuicu  fuiffcpatratum.vt  do- 
di  monuit  Fcl.in  c.vlt.in  fi.  verf  ite  fcias.de  homic. 
& nos  latius  infra  dicemus. intered de  hoc  confulas 
Arer.in  cof.  147.  vifa  c6fultationc.col.vJt.&  Marf  d. 
c6f.7.sumi  coeli  atq;  in  d.S.diuus.nu.jt.vcrfpotmo-  - 
do-Carrcr.tradicin  praxi  crim.d.iT.homicidiiipecies. 
inpoftrcmis  verbis.nu.153.vcrf  prxdidaaure.  Se  ha- 
betur in  gl.  i.C.dc  ficar.addcndusquoq;  erit  Barthol. 
Cxpol  in  c6f  n.nu.5.&  Marfinl.i.poftnu.Ss.vctr* 
capio  gl.& nu.86.vcrf& circa  hoc.  C.dc  ficar. 

Iftis  omnibus  tam  in  priori  cafu,  qua  in  pofteriori 

15  non  dillimulantcr  fuit  aduerfariusf  D.Odaiiianus 
Vu  I pcl  .i  n 1 uo  el  eg.i  n t i cof  1 ag.orta  ri  xa.  vbi  conte  x_- 
tuum  audoritatC)  & ponderationibus  verboru  iUaru 
kgum,conaturoftcnderepcrcutientcm  cum  baculo 
in  capitc, fiuc  habear  alia  arma  prx  manibus, vd  no^ 
fi  mors  itidem  Icquattu’, teneri  de  homicidio. 

Vcriim  crfiabeoibidSaddudanon  minus  dotlc, 
quim  argute  tradita  finr,  tamen  cum  huius  pra:cl.ari 
mihifunimafiimiliantacc  coniundi  viri  audoritas 
fola  fir.nccalicuius  feribentisteftimonio  fulciatur» 
magisq';  communi  fententix  aduerfetur , huic  potius  ^ 
adhxrendum  effe  quam  illi  duxi,cura  xquior,  & hu- 
manior fitiquippe  qiix  tendat  ad  rei  tuendam  falut$. 
Amicus  enim  Socratcs,amicus  Plato, fcd  magisami- 
ca  veritas, vt  dicere  folebat  Ariftot. 

■ ^-lliud  veropoftremo  locorraditum  fic  forte  liini- 

I (5  tarc  quis  poterit, vt  verum  fir,tfi  pcuftio  illata  fit  ei»* 
ea  partes  celebri,  fccus  forte  fi  circa  fadem , vbi  non 
videtur  verum, tcftc  cx  perigtia , vt  cx  modico  idu  in 
facie  qu|s  moriatur.ita  per  verbu  forte  fcripfit  Fd.  in 

c. fignificafti.il  a.nu.t  i.verf.  &c61idcra  vitra  omnes, 
dchomic.cui  videtur  adharrerc.Carcr.ind.  prad.crt. 

d. /.homicidij  fpecies.poft  d.nu.32.circa  fi. 

Secundo  loco  probari  poterit  homicidiu  fuiffc  c6- 

17  miffmn  animo  occidendi, tper  tcftcsdcponcntcs  au- 
diuiffe  ante  homicidiu  coraiflum  acculatum  dixillc, 
(evelle  talem  occidcrc.-ita  me  docuit  Lud.Carcr.  in 
prax.d.§.homicidij  fpecics,nu.S9.vcri.probatur  ctia» 
reftes  locuplctiffimosdtatMarf.in  d.§.diuus.&Gra- 
mat.d.vot.23.cu  alijs  in  co.locop  cQ  aliatis,  animus 

18  enimfex  verbis  declarat  ,&  nulla  maior  cft  ^batio» 
qua  qualitas  verbomm  expreffa;  admonuit  Bal.  in  e. 
i.de  tefti.dc  concini  t,quod  cautum  cft  in  l.Labca  A, 

19 idem  Tubao.ff.de ibi/ nemo  t exiftiman.. 

duscft 
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- duseftdfxilTe  quod  non  mente  agitaucrir , & tradit 
Marfin  d.l.  i.d.S.diuiisnu.;, 

>o  Pnctercatetrioiftudficvclimamplies.tvt  ct  per 
iufiurandu  probari  polTit  homicidiii  non  fiiiflccom  • 
tniflumanimooccidcndi.qaqucinanjinoiita  lUnc 

21  tiufopropriodeclarandaiunt)ira  tradidit  Accur.iii 

1. t  .fuper  verbo  non  occidendi  animo.  C-ad  1.  Corn. 

de  Sicar.^ optime  ibi deciaratHjppo.Marf.mi.^).5c 
eandem  efle  fingulard.dr  multa  obfematione  digna 
aflfauit  Kom.in  l.inilla  ftipulaponc.nu.41  .fl'.de  ver. 
oblig.idf  docet  Balin  l.vlt.in  io.oppof.C.de  hired. 
inftit.adidemrcljponditCoepol.incQnf  a.  in  fi.  Se  i.i 
0onf.i9.nu.2.&  ienfit  Anto.GomJib.j.rcibl.c.^.nu. 
ly.atquc  laf.-tn  1,  admonindi.col.  loi  .mi.  j lo.  verii. 
addcetiam.ff.de  iurciur.  & idem  (cripfit  late  pofi  gl. 
in  S.fcd iftx.lnfti.de a^.quamgl. etiam  icqimur  .\n- 
cha.inconr.tj8.inc.rationis.in  fi.5c  Ang.in  cof?  i 
, incip.vifo  d.  tfifto  coi- j.  ad  quod  accomodarillimiis 
etiam  obfauanduseftcontcx.  cum  gl.  in  c.i]  vero  il 

2. dc  fcntcn.cxcom.(5c  cont.in  c.potmrdc  ck■c^.^:  ?.l 
inl.ficui.S|.ijrdem,accuf.  idem  laf.  icntir  in  I.ai  q!ii- 
dam.  cott.nu.  t z.  de  iur.om.jud.  quibus  haud  dubie 
refponditdoclr.Barto.poft  glo.i.in  l.Fulcmiiis.ff.cx 
. qui.cau,  in  poff.  eat.  g quo  ibi  proditum  eft  animum 

alicuiuS) quod dolO)  vel ablquedolo.diquid  fecem, 
probari perca, quxdcmonftranturdixiilc  extra  indi- 
cium, de  dilucide  hoc  docuit  Gramai.vot.  i o.  nu.  zz. 
& lequcn.vcrf  ex  quib.quidcm.iftud  etiam  compro  • 
bat  authoritate plurium  tam  cotextumu,  quam  glo 
famm,aiqueconfulcntium  Marfit.  in  coulitt  6. pro- 
ximis fuperioribusdieb.nu.S.  vcri.quid  autem,  Se  m 
conf.6 i.poft  reditum. nu. Z7- & zs.verf.  na  tradatur, 
de  in  hypothcfinoftra  protulitCarcr.  d.  prad.  criin. 
d.S-homiciditrpccics-  na.4t.  ver.  in  quibus  etiam 
vcnjrimum  arbitratuscft  loan.  de  Amo.in  lingu.44. 
VuIn(piftiTmutn,quiprQ  vaidc  lingulati  proditum 
relinquit  animum  fuiffe  vulucrandi,  &:  occidendi, 
poffe  probari  per  iuramcntuinipfius  vulnerantis, ad 
id  affert  glo.notab.in  1. 1 .in  verb.  non  occidendi  ani- 
mo.C.ad  Icg.  Corn.de  llcar, 

Huic  tn  fnl*  adherfari  videtur , rp  caufa:  crimina- 

22  lest  non  dirimuntur  iufo  partis,  vfcftfancitum  in  1. 
vir. C.dc prob.de  inl-dolum,  C dedolo.lcripfir  B.arr. 

••  in  I.maritus.  tf.de  quxft.dc  ‘ omnium  fulfiagiis  Icribc 
tiumclfe  probatuafleruir  Dcc.it)  coni. /7.111  caufa  ri 
gorofaxol.vlr.in  fi.vcr.it2  quia  lumusin  crimina  lib. 
*tq;vno  animo ‘cund*  renuere  in  1.  admonendi,  tf. 
deiureiur.&ibi  late  laf.nu.a74.vcrf.ldJ  hacconclu- 
* fionc',  qu!  pariter  * communem  fententiam  fcriben- 
tium  cUc  icftatur.quibusaccedit  Marfin  prac.§.poft 
quain.nu.i.&Carcr.inprac.crim.d.S.  homicidij-lpc 
cics.nu.42.vcrf.  obftat  tamen.  & fuit  dccifum  in  Ca- 
pcll. Thol.vt  habetur  in  cius dccif  25 item  fuitqua: 
«tam.  vbi  etiam  additio,  author , qui  «Jc  contrarium 
fcnticnres  affert. 

Vtconcordcs  efficiantur  harinter  fcdiucrftopi- 
X)ioncs,ficdiccrc poterimus,  vtfnla priori  in  loco 

23  allata  locu  habeat f Ii  pro  accufato  aliqu?  cocurre- 
rcntpfumptioncs.q»  non  animo  occidendi  pcrculfit, 
«a  tunc  iureiurando  fc  purgare  poterit , nili  contra- 
ria probctur.ita  promlit  Carcr.d.S.homicidii  fpccics 
ru4J.vcrf.nifidiccres.vbi  laf  Ang.  Roma.Marli.& 
exteros  citat, quos  confulcrc  poterjs,  & cofuluit  Coe 
pol.inconf4a.cum  Petrus  Malaufatus.  col.j. 

Pofterior  vero  pccdit,fi  nullx  exrant  pro  eo  coic- 
£lurx,  vel  alias  male  apud  oes  auditur , vr  colligere 
cft  ex  traditis  per  Io.Arno.fing.fno,4j.incip.pcr  om- 
nia feri  municipia},  ad  id  tcftcm  locuplctilfimu  lau- 

dat  Ang.ini.quam  indicio,  ff.dcacc. 

Vel  (ccGdolocorecdciliabis,  vt  prior  opinio  vera 
24fit,5c  locu  habcatinrcofcdcfcndcntct  A'  pofterior 
ina^loreactulante,  cuidiurenon  permittit  perfice- 
re iuxamentoruo  fcmiplctwni  ptobatione,cuui  exi; 


25  minalibusfnon  debeat  condemnari  nili  ex  proba- 
tionibus iufc  meridiana  d.uionbii!*  vulg.il.itatolu- 
lendorerpondit  Alex,  in  confdd.vilbpiotcflu  inc5 
vertentis  inter  Hehrcum  tol.  1 .poft  nu.  1 .ver.  & dicit 
ibi  Ang.pCTnioiusauthoritatcciufdc  A ng.in  I falla- 
cicer.C.deabolitio.&  Alex.ctiam  IcqnuiusclHafin 
dl.admoncndi  poft  nu.275.  vafitem  loquitur*  ftde 
iureiurando. 

26  llutfiis  & quarto  loco  probabitur  f animus  nooC- 
cidendi  ex  cOnicduris,&  prcmmptiombus,vi  me  do 
cct  Accur.in  1. 1 .in  vcrb.non  occidedi  animus.  C.  de 
ficar.  <5c  in  l.  Fnlcinms.S.  eu  hoc  dicf  um  in  verb  ani- 
mus. ff.  quibus  ex  cati,  in  poli'  eat.  radendo  monuit 
Alcx.in  conf  140.  vfincalupropofifo.cofz.poft.n, . 
j.lib.zSt  pluries  conjuitustclfiondit  Hippol.Marfvt 
inconf  4.dc  vultu  tuo.num.2<5.&  in  d.cpnf7.fummi 
cadi  nu.4/.&  in  conf  di.  poli  redditum  confiliiim. 
num.27.ver.quibHS  prxmiftis,&  jn  copl.67.  Domine 
Deu5.nu.19.ver.  na  ex  coniccluris,&  diremit  Gram. 
voro  fuo  io.coeleftiscnrix.nu.z7.&  hoc  cognitu  ha- 
bmiFcly.inc.lignific.ifti.il  i.poftnu.4.  vcif.iducrrc 
tamen  de  hom.ncqne  huius  fuit  immemor  B.ir.  poft 
gl.in  l.apud  Ccifum.in  prin.ft.de  doli  excep.idq;  po- 
Itrcmonon  prxtcrijt.C.ircr.d.pr.iil  crim.d.S  homi- 
cidii fpccics.nu.40.vcrfpiobatur  etiam  ex  .ilijsconie 
duris.  Verum  de  haere  cofijl.is  qux  iam  tradidimus 
fupra  in  conclulio.animus  occidendi, vbi  ea  abunde 
luppcdirabuntur,  qux  hic  ddunr. 

Nec  miretur  quiiqiia,li  totcoicclurjs.totq;  pium  • 
ptiouibusopuslit  ad  probanduanimuocc;di.di,vo- 
lucruntetcniin  noltri,  dji  pro  v nbus  ftluti  Rei  con- 
ZTfulunt  in  dubio  t non  piyfuuit  homicidm  animo oc 
cidcndi  fmlfecomilluin.ir.i  ^reofcripfit  Accnr.qui 
hocinlignircrtradii  inl-  tluimnu.  §.vlt.  in  vcrb.noii 
teneri  mc.ft.de d jin. i nfed.&  ibi  Bar.ctiaoblcrii.iuit 
)n  prima  oppolitionc.  de  quo  Accurlij  locopiocxi- 
inio  meminit  ct  Bar.Ccpol.in  liio  trad.de  femi.vrb. 
ptxd.tit.de  folo.&  Dec.c.zg.inc.ex  ordine  nobis  oc- 
currir.mi.i.vcr.fed  eltdiibiu.  & in  tir.de  fcpcftr.c.6i. 
inci.vidc.imusprimo.pollnu.z.in  dubio  en  5c  tradit 
Marf  inconf  5 1. nn.4S. licet  nedum, 5c  idem  fentitiq 
1. 1 . poft  tua.64.  vorf  modo  vltcrius.  Cdc  ficar.  £a  ra- 
z8  f ionc , quia  dolus  f in  dubio  non  prxiumitur,  neque 
acculato  incumbit  onus  ptob.rndi  deno  dolo,  cuti» 
29qui|ibertpra.1iimat  bonas. f non  bmnes.'^.  a barba- 
ris. ff.  de  re  milir.&  quia  etiam  qn  capi  potcftconic- 
dnra  f dclidi,  & non  delidi,  femper debcmuscapc* 
re  eo  Icnfum,  per  quem  quis  noncidar  in  delidum, 
Vt  monuit  Bart.ini. no  foium.§.  fcd  Ii  eu  poffet,alia$ 
in  §.fcd  vt  probati.ff.de  no.opcr.niinc.&  fxpjiis  con- 
fultus  indit  Rom.in  conii  u prodccinonc.nu.i.&: 
in  conf /zo.Hxc  iftoru.nu.6.vcrfi.cum  enim  pofcft, 
quod  didum  refert, & fcquitur  Fcl.  in  c.aim  ex  offi- 
cii poft  nu./  t-verfi.  dixit  etiam  Lud. de prxfcr.5c  idc 
Roin.in  conii  j > j.  quod  primum,  poftna.z.vcrf pri- 
mo quia, nec  id  ignorauu  H1cr.Gra1.inconf59.in  cS 
inqnilitioiiis.nu.  1 5,lib.z.quib.acccnrit  Marfi.  in  rub. 
ff.de  fidciufli11u.47.1bc  in  cLl.z,nu.68.  Cad  Icg.  Corn. 
de  licar.Sc  litis  addendus  eft  Card.in  conf  1/9. fidfi 
talccllnu.zx.itaqiincafu  prercnrieritprcUimcndu, 
^ non  animo Oi-udcudi occident,  vt  c-xeludamus 
rielidu,  & interpretatio  fiat  ad  fauore  accufati,  alias 
rationes  affert  Carcr.in  d lpa  praxi  crim.in  d.S.homi 
cidij  fpecics.nu.44.verli  fcd  an  indubio , 3c  plur.i  ad 
id  exempla,  diucrfasq;  rationes  tradit  Marf . in  d.ft. 
nu.6  j.cum  Icq.  Cdc  licar, 

Nec  defuerunt, qui  magis  adori, qua  reo  faucntes 
i.  contraria  deterunt  l'nia,cx  his  vnuscft  Marf  in  d.f 
i.poft  nu.78.vcr.fcd  prorefolutionc.  C.dc  ficar.  quq 
in  loco  poft  multa  per  cQ  ibi  allata  pro  priori  fenten 
J t tia  concludit , imo  percutient^  teneri  probare  f non 
pcrcuflilTc  animo  occidedi, ea  ratione  qahomicidm 
cft  pcolitbita  rure  diuino,  ve  in  jpeepto , non  occides, 

ac 


• .* 


ac  etiam  humano.l.quicsdcm.  & pcrtot.fF.de  ficar. 
vnde  occidens  prxfumptioncm  iuris  habet  corrafc» 
cum  geflerit  facinus  prohibitum , & a iurc  damnatu 
quod  propierca  praue  prxfumirur  adum.l.fi  n6  con- 
uitii)iScibigl.i.C.deiniur.&  itacudolo.  vtdicicBo* 
nif.m  rub.de  homicin  fi.  & coprobat  Carcr.in  d.fu.i 
praxi.d.S.homicidii  fpecies,  poft  nu.44-vcrf  contra- 
rium tamen  concluditur, qui  alios  citat  idem  aflcue- 
rantcs,hoc  St  cognitum  habuit  Cfpol. in  c0nf.2p.vi- 
fo  proceflu.col.a.vcr.ite  quia  in  dclidis,&  in  confii. 
^i.fupcthoc  homicidio.col.1.  ver.  item  ptxfumitur. 
in  fi.vbi  ad  hoc  affert  contcx.in  I. i.C.de  fica. 

■32  Quibus  & hoc  quoq;  adijci  potcfifquodfiaccufa 
tus  non  teneret  probare  non  animo  occidedt  pcrcuf 
fifTe.fcd  cius  fimplici  affertioni  elFcr  fiandu,,pcuidu- 
bio  dcii  nquendi  cuiq;  praiberecur  anfa , qa  vnufquif- 
que  C.X  voluntate,  vt  poenas  homicidii  cuadcrct,ctia 
iurarernon  pcrcuiri(rcaniinooccidendi,ncquc  deli- 
ba remanerentimpunita:  contra  tex.in  l.ita  vulnera 
tus.ff.ad  l.Aquil.cu  vulga,  ita  animaducnit  Marf.  m 
d.l.  i.pofl  nu.78.vcrf  item  etiam.C.dc  ficar.  &reiccic 
fcad le  ipfum inprad.S.diligcntcr.nu.ioy. 

Verumtamen , vt  aliquo  pado  iftud  diflkliu  tolli 
3 j polfir*,  pofTumuS  dicere accufatorC  t debere  probare 
accufatu  dolose,&  animo  occidendi  percufliflc,  de- 
ducendo qualitatem  armomm , & loci  percuifionis, 
vtex  cisdolusdcprehcndatur,  & ei  poena  ordinaria 
infligatur, iuxta  tradita  in  c.fignificafli.  de  hoinic.&: 
itii  procedit  prior  opinio. 

I 34  Inquifitusvcrotvt  a poena  ordin.iria  liberet, &. ab 
eo  dolus  excludat, tcncbimr  deducere,  & proba  re, 
non  dolo,ncque  animo  occidendi  percuffit,dcduce- 
do qualitatem  pcrcuflionisnon  eu  ferro,fcd  cum  ha 
fta , nec  in  loco  pcriculofo , vel  quia  vt  amicus,  fiuc 
confanguincus,vt  iam  fuperius  monuimus,&  habet 
in  d.l.  i."C.dc  ficar.  quod  non  obfcuri  etiam  colligit 
ex  d.§.diuus.d.l.i. ff.de  ficar.  vbi  vtmnq; debere  pro- 
bare,fcilicct  accu(atorcm,&  accufatum  cauit  I.C.de 
iuxta  h.incfbnrentiam  dcclarauit  Carcr,'d.  praxi.cti, 
d.S.homicidij  fpecies.  d.nu.44.in  fi. 

e Q ^ e L VS  I O DCCCLXr. 

ARGVMENTVM. 

Quomodo  homicidium  fat^o  commiflum 
probari  pofTir. 

SVMMARIVM. 

I HomicidiumfaUo  eommijfutn  ejji probatur  ex  iudubits- 
tii  mdicySyOT^ummtisttX conitilurii. 

l Homieiduim  faSio  comntijfum  tjfi  cum  probatur  ex  indu 
bitant  tndie^s,ad  condimnattontmpoteji  etiam  ad  mot 
ttm  deuentri^Jim  alps  probationibus . 

3 Jndiaa  multa  Tergentia  plenam  faciunt  probationem.  5 

4 Smsus  tjl  impunitum  facinus  nocentis  relinquere , quam 

innocen  tem  condemnare . 

3 £xmdubitatis  indicys  non poffi perueniri  ad  condemna- 
tionemjex  Gandtno, 


lofephiMafcardi 


Sr-»r*nnrl  II  m *luod  in  hac  homicidii  ma 
w e U U U U m , diCcutiendum  nobis 
propofuimus,  mprarfentia  explicandum  fefe  offert. 
ILxaiirinauimusnamq;  in  fuperiori  conclufionc  con 
icauras,cx  quibus  occidendi  animo  homicidiu  fiiif 
fc  commiflum  colhgmir,  nunc  videndu  cflquomo- 

^ j ° probari  pollit , & fi 

Bal.  &Saly.crcdendum  erit,  non  cllambigcndu  pro 
bari  pofletex  indubitatis  indicijs,arguin«Stis,&cd- 
ieauris,itajpfimctIaipfoxcini:vit.C.dcprob.^nio: 


tiauthoritarcciufdcm  tcx.ic  idem  tfadidit  Aag.de 
Malcf  in  vcrb.fama  publica.col.^.vcr.an  vnum  indi 
cium.atqiG  mdi  demalef in  rub.deJndi.5c  pr^furrr.- 
ad  condcm.vbi  abundi  de  hoc  agit.  & in  Rub.  dep- 
fumpt.dc  indic.indub.  Alex,  pluribus  in  locis  conful- 
tns  refpondit,vt  in  conf  t y.  vifo,pceflu  inquifitionis* 
coi.  j.num.^.lib.  I.&  io  conf  24.  animadiicr(is.coI«3. 
poft  nu.Q.vcrf  his  prxinifli5,lib.2.5c  in  cohfi.14.pon- 
dcratisnarratis.col.i.  poftnu.i.vcr.  tnprxmiflislibJ 
S.hocidcmconfirniauitHipp.  Marfin^fiihg.ip.inci. 
tufcis,&  Apoftil.ad  Dee.  in  l.ncmocxhis.  flF.de  rcg. 
iur.ncq;  huius iinmcmorfuicFcl.  licet  remiffiue  lo- 
quatur in  c.tcrtiq  ioco.nu.8.  verf  in  gl.fihg.de  proba. 
quod&placuitMarfinprad.criin.$.diligentcr.nu. 
21.  VCT.&  vitra  prsdidia,  & adid  reftem  locuplctifli- 
mtim  citat  Abb.in  conf  i n.tria  fiint.col.2.  in  prine, 
vol.a.idcm  Marf.in  §.qm,num.29.&  fcq.vcrfquxro 
vlterius,  & idem  animaducnit  Franc.  Brun.  in  traft. 
de  ind.3ctort.q4i.par.num.s.5c  fcq.  Carcr.ctiam  ex  ' 
poluit  late  in  l.obfcniarc  curabis.  C.quo.appcil.non 
rccip.in  prafi.crim.nu.105.  vcr.intcx.  vbi  quamplu- 
resalios  idem  femientes  aflerr. 

Ampliare  poteris  priori  loco  conclufionc,  vtCO 
t vfq;  procedat, t St  ex  huiufmodi  indiciis  indubita- 
tis poftlt  ad  condemnatione  deueniri  2t  ad  mortem 
fine  alijs  probationibus, ira  rcfcripfcrunt  Imp.Thco- 
do.  Arc.id.  & Honor,  inl.fi  qui adultcrij.C.acadulf. 

& Grat.  Valent.  5c  Theodo.  in  1.  vit.  C.dc  probat.  5c 
fumm.Pontif.in  c.isqui.  de  fponf&in  e.  quia  vetifi- 
inilc.de  pnEfumpt.&  probat  tex.in  e.  excommunica 
mus, in  fi.de  hxrcr.id  etiam  proditu  reliquit  Io. And. 
ad  Spcc.rit.de  prob.S.  videndum  rcftat.ad  nu.19.vcr. 

1 i .in  lircra  D.in  vcrb.faant,  & affcucrauic  Angcl.in 
tra.de  malcfinver.coParucnintdifh  inquifiti,5c  ne 
g.nuemnctomm  coi.4.noc  cognitu  Ct  habuit  Saly.in 
1. vlt.C  de  prob.  atque  Bal.ibi  in  prin.  neq;  ab  his  diP’ 
fenfit  Abb.in  confi  i j.incip.  tria  funt,coI.i .in  prin. 
lib.2.dum  ibi  monet  indicia  f multum  vtgentia  ple- 
nam faccrcprobationcm, cuius  pronundatum  cxt<4 
Jit  Marf  in  prad.  crim.in  diligenter  nu.21.verf  & 
vitra  prxdida  quo  in  loco  admonet  id  perpetuo  mi- 
ti tenendum  efle,  quia  alibi  non  legit , 5c  vna  mente 
' o5s  * id  fcnfiflcfcribcntesarteftatur  Carcr.in  d.prac. 
crira.l.obfcruarccurabis.d.nu.io5.vcrfcx  quoomm 
diflis.vbiqpluresidi  cdprobatesdrar.aliosit  plu- 
res  hanc  parte  feguites  adducitMarf  inprac.cri.  in 
S.quoniam, nu.29. verf  quero  vlterius, & concludere 
Fran.6run.in  trac.de  indic.&  rort.q.4.i.par.nu.i.vbi 
diftinguit  inter  indicium  fcmiplcnum , & dubitatu» 

& indidum  plenum  & indubitata.  £x  primo  inquit» 
nunquam  quis  damnatur  quia  fanflms  cft  impunitu 
facinus  nocentis  relinquere,  f quam  innocenti  con- 
dcmnare.l.abfcntc.in  prin.ff.de  poen.flc  iftud  indicifx 
dirigit  iudicem  in  iurc  quxftionis  habendx  fccundfi 
verodirigitin  viam  condemnationis,  &cx  coquis 
potcft,&  debet  condemnari  per  contex.  ind.l.fi  quis 
aduiterij.  C.de  adulter. 

Incontrariam  tdefccndcrcfuTamquam  plurcscx 
noftrisitum  profifcndo.tum  etiam  confulendoquo- 
ru  primus  fuit.D.G3di.in  fuorrafl.  de  malefi.in  rub. 
de  prxfunipr.&  indic.indub.  ex  quibus  condcm.por. 
fcq.q.  I . quoin  loco  circa  fi.vcr.nonobftat,  affcucraC 
oes  'fipicntcs,  qui  fua  tcpcftatc  commorabatur  Bo- 
nonix,  & alibi  eiufdc  fuiffe  fblx,  in  dubitatis  fcilicct 
indicijs  deueniri  non  pofle  ad  condcmnarione,pro- 
ut  etiam  ita  de  confuctudinc  feruari  tcftaturipfcmet 
ibid.cuius opinionem  Tequendo  refert  Marfi.  in  d.  §. 

3ih  nu.j  i.vcr.ftd  contraria  partcm.in  prae,  crim.vbi 
idt  hanequeftionem  melius  &copIofius  examina 
li  abipfoGanclinolocoiam  allato"oIbus  alijs  quos 
viderit, ibique  quaplurcs  adducitfcribcnrcs,qui  huic 
fententix  fc  fubfaipfcrunt.  quorum  menti  prxeipue 
acce^  Pau.de  Cali.c^.29p.incip.vifa  inquifitione 

coi. 
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col.j.poft  nu.7.vcrfledncc  cx  diciis.vbi  hoc  didum 
Gandini  rcfm,  audoricnre  cuius  metniait  in  veri,  dc 
propter  cius  diducn*  paulo  ante  dcfcndiiTequCdam 
. i poena  capitali, contra  quem  ita  vehementia , 6c  in- 
dubitata vi^cb.-int  indicia,  vt  animus,  &renfus  indu- 
ci non  poflfct  ad  credendum  aliu  perperrafle  homici- 
diam,qadm  ipTeinqui (itus*  hoc  idem  non  ignorauit 
'Dec.in  conf.i7s.incip.incau(a  faHlratis  nu.6.nccab 
itoc  reccilit  FrSc.Bnm-d.rraddc  indic.&  tort.  q-  4. 1 . 
par.in  fi.Du.i6.idem  conhrmauit  lo.Franc.Ponzini- 
Musciuis  Placentinus  in  trad.  dc lamiis,  poli  nu.67. 
ver. i. quod  in  hoc  crimine, 5c  rclpondirMarCincdC 
7.incip.rummi  caeli.mi.i6.&in  conr.46.incip.proxi' 
tnis.nu.  lo-quod  & fiiit  fingutarcaxioma.  Inuo,  m c. 
qniavcriiimile.nu.a.verr.nota  tamctvd(;prc(ump.5c 
illudcfl  rcquutusOIdrad.in  conti  pa.  incip.vifbdili- 
gcntcr.poft  nu.  i.  Abb.etiam  in  c.atf»ic.de  prefum  p. 
id  cognitum  habuit, .St  Rom.  comprobauit  inconfil. 
45  i.incip.  quxdam  mulier. 

C 0 C LFs  i 0 DCCCLXVI, 

ARGVMENTVM. 

Quibus  verbis  homicidium  fuiife  mandato 
commiffum  probatur . 

S V M M ^ R I sr  M.  - 

I Homicidium  patratum  dieetur.Ji 

probabitur  mandatum  fucjjty  vt  dtlifiu  committeretur 
propter fi  ipfiem  ad fua  vdluntath fatitfaSlion!,(jUfcie  ■ 
que  verba  mterumiatydiimoda  fit  ad  roUitatfmidatii. 
3.  Homieidium  quomodo  wrbis  uaperatiuet , ^ rogatiieit 
committatur. 

3 Homicidium  vtrbofuijfi  commiJJumiprabatutrtUjm  per 

Jieb/criptionem  aiicuius . 

4 Homicideum  tTtddatofieifii  eommifiiem,  non  probatur  per 

vtrba  admonitariayCommendatoria,vtl perfuaforia. 

^ Maetdartnomdicitur,qui exhortatur . r 
d Mandare  non  dicitur,  que  monet. 

7 Mandar*  etondiaUmr,  qui  commendat, 
i <iMandMre90Hdieitur,qui{audatbomicidiamahaliquo 
eommittendum . 

4 MidatU  fit  tnent^eoSigitur  exfiriey  fyquaUtette  verbori, 
ao  Mandare  non  dicitur,  qui  Juadet,. 

\ Mandare  non  dicituryqui  confidit, vel  permittit,  - ' 

X Mandare  non  dicHurprafirens  verhafiebwnditiont . 
i 3 Homicidium  mandato  fuijfi  commijfum,veUtm probare, 
ix  probaenuuttumtnfitgajfe,  erimeninttntatum  non 
probat. 

$4  Homicidium,  vt  ex  verbit probetur , iUa  verba  debetet  ex. 
prefi*  tendere  ad  deiiHum . 

1 5 Temporit  ordo-debetprobari , vtqeiii  demandato  conde- 
nari  pqfiit . ..  v-.-.- 

pt^Hommdmm  verbo  probari  potejl  per  quacunque  wrba 
etiam  eaunctatiua,  ex  quibus probabUiter  appareat  , ea 
verba profirentem  animum  ad  vindiSamgerere. 

27  Mandatum  ad  occidenda  a domino prouemjje  prafumi- 
• tur  ,fi ipfe  ab  aliquo  inheria  affedus  dexeritjamuto,  ne 
doma  rtdeasytti  ego  quid  nQuefintlam  de  hoc  negotioyiy, 
ipfe  firuus  iOum  interfecerit , qui  domino  taitir tam  in- 
tulerat. , V 

ampliatur,  Ihmtdtur  multis  modis  rtmijjmi,  nso- 
■ me,  18. 


pliVl  liti  m examinemus  qua  ra-" 
AV  « *-*  ‘■*^.  donc  probetur  homicidium 

luifle  verbo  comnailIum/)uod  tocfi  conflfWt  in  man- 
daro.Homicidium  itaq/mandatofalicuiusfuilie  pa- 
tratum dr,ft  {xobabiiur, mandato  fuifle,  vt-delidum 
commiitcrcturpropter /aprum  adruas  voluntatisla- 
tisfaf^oncra,quccunq.  vcrbaintciucniunt,d0mod6 
ikadvolumatcmandanmlicloquutusehBaR.  ial.  ^ 


r 


non  rolum.S.fi  mandaro.nif.a.ver.  venid  ad  marcrifi 
ff.de  iniuc.qucm  fluitur  A ng.de  M a lcf.  ru per  sl  Sg* 
pronium  mddatotem.  in  prin.quod  ertam  tradir  Bal. 
inl.obhxcvcrba.col.i.poftnu.fvcrT.  rcuocoin  du- 
biuin.ff.dchis,quinot.infam.cidemquoq;Bar.adhc- 
ra  Alex.in  cotif.  i27.vifainqiiiritionc.nu.5.  lib.4.  ic 
in  conf  i is.quoniam  abunde.mi.x.eo.  lib.  4. 

2 Nam  fiuc  vtarur  vcrbisimperatiuis,t  vtqiiia  dicat 
occide, vcl  pcraite.vadcfiic,  vr  occidas,  5c  limilibus» 
Ituc  verbis rogatiuis , rogo  vt  occidas,  vel  vindidam 
pro  me  dcias,vcl  dicat  vdiem,  vel  optarem , vt  occi- 
deres,vel  alijsvcrbis,dc  quibus  in  Lt.vbi  Bart.tf.  ma- 
dati.fi  indi  rcquaturhomicidiom  , probabitur  illud 
verbo  fuifle cdmlffum,co quod  probatur  madanim. 

Conclufioncm  ampliabis  ,vr  probetur  St  homici- 

3 diumtpcr  perba  fuifle  comtniflum,  fi  probetur  verba 
altcuiusin  rubreriptione  pofira' , etenim  paria  liint 
mandare, & lubfcribcrc : vt  habemus  in  1.  etiam,  vbi 
glo.&:  Bal.Cquod  cum  co.qui  in  alicn.porcft. 

Liinitabismodb«qnod  rn  principiocdclufionisdi- 

4 ccbamus»tmandatu  induci,&  ptobari.quccunq;  ver- 
ba intcnieniantjVt  iocu  non  habeat,  fi  veiba  fim  ad- 
inqnitoria,c5demnatona,vcI  perfuafbria , nam  cum 
cx  ijs  mandatum  non  probetur,  ncc proptered  homi- 
cidium verbo  fuiflccOmiflum.potcrir  proba  ri,vt  tra- 
dunt Accut.A:  Baran  d.l.  1 .ff.inad.3t  Accuran  d.l.ob 
hicc  vcrba.in  verb.  exhortatur,  ff.  de  his,q  not.infara, 
quosfcquiturCarcr.in  prad.crim.§.circa.nu.j6;  ibii 

5 dummodonoii  fin^.nain  necq  exhortatur, f manda- 
toris opcr.vfunginmvt inquit  Pap.  in  d.l.ob  hxc  ver- 

6 ba.ff.de hisquinot;inftm.nccquimoncr,tiu5dat  ,vt 
1 7 inl.idcmq; S.fi quis.ff inandaiccq  coinmcdat,t  ma- 

daraicinldiuero  nonncmiincrandi.Si.cu  quidS.  ff.ca 

8 mand.undc  fi  tu  uoltbas  occidere  hom ine,t<Sc  dixifti 

- uajhi,&egoLaudaai,i!^6d  cratbaietadum,  iftud  n6 
eft  inandarc.-unde  qfiaclbes  inducuntur  ad  proba ndu 
.inandatuaudex  dct  interrogare  tcflts,  quibus  verbis 
vlpsfuitiiieq  accii(aiur:ti>lcx  lerie,  3c  qualitatcuct- 

9 boranvtapparcbit, utrum  fbeut  mandatu m,nccncau 
inquit  Bal.in  d.l. obuhatcucrbi.lubnu.x.ucrfgl. ultra 

- xoproccdir.Nccctiaqui fiiadct.tmmd.iMul.t.S.iilcin 

Pomponius.fl.depol.Ncc  qui  con  fulit.ud  perniitrir » 

1 1 fmandatw  l.cfi  p.atcr.S.mando.tfdclcg.2.fic  tradit 
cad.glan  d.l.ob  hicuerba,  quam  ibidem  prob.u  Bal. 

Hanc  limitatione  rublimitarc  poteris,  iitucra  non 
T ‘fit, Ilex  prccedcntib.3(  Icquenttbus.ac  cx  natura  rei, 
t uclpalbnanim aliud eflet conijcicndmn , ut  ccnliiir 
BolV Jn  d.tit. dc  manda.ad  ho1nic.nu.49.quo  in  loco 
afleruif  hanc  fuifle  mcnr£  Bar.in  d.§,fi  mandaro,  d.l. 
ji6  rqlura.tf.de  iniur.de  hoc  idem  eft , quod  dicit  Bal. 

’ in l.i.ccd.3.ual.ex  perranis.C.dcferu.  fugit,  dum  ibi 
poftquam  docuit  es  quibus  uerbis  oriatur  mandatu, 
n«cua  rubdir.cx  perionisdenim  cautis,  3t  moribas» 
fleaniraotitate  loqucntiuin  dida  pcnrcmus. 

1 la  - Secundo  loco  limita,  t ut  non  ,pccdar, fi  uerbarub 
coBdtuooe  fuerint  prolata,nonfimpllciter,et  pure, ut 
inqiut  Banoi.inl.  (i  pupilli.$4judeainus.num.8.ir.de 
ncg.gcft. 

•r 'Tertio  illud  ideni  limites  uclim,ntlocuin  fibi  no 
~ 1 3 v£dicct,tti  probatu  fuerit qu£inftigafle  aliu  adocet-  * 
'dcndum;nainti  qiiis  accufatuseft.qi  uerbismadaue* 
tit  cotninini  homicidiu  ,3c  probetur  ramumodoin- 
ftigaflcmoncritcondeuinandusiquia  crimen  inr£ra* 
tum  non  eft  probatum;aliud  cniin  cfl  dciidum  infti- 
gatc,aliqd  ucrbis  ad  illud  committendum  mandare. 
Dnde  cum  probatio  n&  fit  conicntanca  modoagedi,  - 
talis  probatio  non  rclcuat  probantem : ut  uoc.  inh 
S.diuus.tf.ad  lcgGorn.de  ficar.  ita  feriptu  idiqt  BaL  *■ 
in  d.Kobhxc  uerba.rubnu.z.ucr.^ccdamos  ultcxiUS 
14  Pra;tcrciintdLigceand£c6cl.utadhoc,t^exucr‘^ 

bis  homicidiu  prooctur,iila  uerba  debeant  cxprcfsi 
tendere  ad  dciidu,alioqui  fieret  interpretatioin  inq 
liore  jparte,  ut  patet  ex  adduxit  ALcundcdli  ixR 
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iiibfia.7.k6  feq.lib^qoe  fcquifar  Acg.  Bof.inpraa. 
. crim.fir.defnanddd hom.nii.49.ver.aduertcumcn> 
8c  priush»  id  monuit  Bai  in  d.  i.  quem  ibi  poBei  fc- 
quutusefilaf.n.M-C-dcretu-iugexhoc  illud 
npoicB,quod  li  minarusitimaliciiitmc  vlmrumetTe 
illata  mihi  iniuriam>ifq.'  pollci  mortuus  inucniatur« 
quod  ex  huiufmodi  veiiiis nihil  c6tra  mc  polTit  obij* 
d,cum  bipaniro  podint  inrctligi  deeo/ciliccr  occi  - 
dcndotvcl  in  cum  lurc  agendoi  & vtira  fentiam  mo- 
ueorauthoritatcGuI  icl.dcCun.de  Paul.licdccidcn* 
liunfinl.i.pergldbi.Cde  his,quib.  vtmdi.  quod  id$ 
confirmatum  cft  a ialiin  d.l.  i .nu.27-cum  etiam  fem- 
per  dc  iufta  r Inone firintelligcddum.vt  id  feotirc  vi- 
ruse(lB.ir.in  l.ant  faSa.S  caufi^.dep^n.&  Alcx.in 
d.l.  i.6c  ind.l.fiqs  mihi  bona, ^.liquid.ff.dcacq.haft. 

Id  Aiblimira  proccd ere, qn  illa  verba exprefla  poA 
fimi  verilimilitcrimpoi^acenon  dcli^m,alioqui  0 
n6  Iit  verifimile,  det  potius  interpretatio  in  dererio* 
rem  paitc.idq;  cft, quod  voluit  Bal.ind.1.1. apponcii- 
do  verbum  venii  milirer,vrconlidcratBoflid.  tit.de 
mand.ab  hom.nu.4p.a  lioqui  euerteret  id,  quod  mox 
deta  mulo  fubiicicmus,  rclaiumi  Batt.in  d.  K (i  quis 
* niihibona.§.fcdquid/imandauit.nu.z.  * communi 
confcnlu  a fciibcatib.rccepmm  J*rudcnd$  iraq;  iudi- 
cis  partes  cmnraccurati  inucftigarcca, quxpr^tcric* 
ninnquarq;  mox  eucncrunt  tum  jniurix,atq,'  pcribne 
qualitatem  cx  qua  animus  prxfumitur,vtl.famolL& 
ad  lcg.lul.maiclhvtnot.Bar&ml.mctu.t£quod met. 
cauf.&  Dorf.ind.l.i.dt  Bcro  imq.io.nu;4  & 5. 
j 5 Eandem  declarabis, fvt  fattumipluin  verba  man- 
dantishoinicidiu'dcb^ntpranxdcrc,&  dedit  pro- 
bari ordo  temporis,  adoquinopofierquiscodemna^ 
ri  de  mandato, tudoca  ^inLd  vero  no  remuneran 
di.Siid  podcrcditum.in  vcrr.rcdli(dme.ftjnad.quani 
dngalaritcr  notat  ad  hoc  lac.de  Arct.ibidcm,cadcm 
lingularem  vocant  Bal.in  cLl.ob hxc  vetba-nu.z.ver. 
ite,&aliud.&inl.i.nu.i2.ver.itcm  nemopunimr.C. 
dc  Icrfjg.Sc  Alcx.inl<^.lul.Cub  nu.2.ff.q  fatif.cog.et 
in  add.ad  B;ir.in  d.S.fi  poft  creditam,  huic  firoiiis  cft  , 
gl.ln  3uth.de  fideiut.in  prrn.in  vcrb.fidciuiT.in  prm. 

decnndoloco  concludon£  ampiiabis,vc  & p qux- 
16  cunqiverba  etiam  enuntianu^tex  quibusprobabiii- 
tei appareat  ca  verba  profcrctcm  arumuro  ad  vind.i-. 
tftam  gcrcrc, homicidium  verbo  probari  poftitryitra- 
ditiai.in  l.dquisn)ihibona.§.i'cdquidli  mandatiir 


cendiit  Rom.indng.7r9.nifcis,quod  Bart.in|.dqtn$ 
mihi  bona.idSrcfcrt  Dcc.in  conf.2  J4.  in  fi  5c  iit  c6f. 
diz.vila  inqtiilitionc  formata.hoc  etiam  fcitu  dignd 
putauitCoril-r.in  dusfing.  in  vcib.  prxccptu.il  i.id- 
ap.f3muiu^ctiiudianohilis.&  Matrhcfiiivdiig.  ig/. 
nor.  quod  vbi  crcditor.nu.z.  atq;  Alcx.in  vifa 

quadamconftitunonc.nu.4.rib.4.&  Fcly.ctiamia  C. 
affcnicot.7-poU  riu.  tz.vcrf.  datur  etiam  c.xcmpluio 
dc  prxfiimp.2c  in  c.Pctrus.col.a.nu.5.vdr.  fitUlt  quaif- 
to.de  homic.vretiJ  placuirClar.inpra^t.  crim.S.vl^ 
q.Sp.  verf.fed  hic  incidenter  quno.lib.;  .quotum  lu- 
tentixrcrubrchpfitGrar.inconf.^nu.ii.vol.i.  . 

J8  C^od  tamen  ampliabisf&iimitabispluribus  mo- 
dis iuxea  Care.laitenriam  in  d.prad.ctim.S.  circa , 4 
num.^S.vlquc  ad  nu.j  1.  Ego  igitur  pluribushic  ma- 
tenam  non  pcrlequar,cum  ad  vnguem  fiicrit  exami* 
nara  i BoQiind. tir.de  mand.ad  occidendum,  pertob 
& 4 Catc.in  d.$.  circa. 

coTi  C L y:  s i o dccclxvii! 

1 

ARGVMENT  V M*- 

Homicidium,  an  probetur  per  confeiTionc 
homicidx  dicentis  illud  patralTc  ad  fui 
defcnGoncm,vbi  etiam  habes  alios  mo- 
dos probandi  homicidium.  j 

SVMMAItiVM. 

1 Homicidium  probatur  ptr  conftjjiontm  bomitiiajttiofnji 

cor^tjpo  JttcumqujtUuutyqttodoccidentad  fuidrftn-  - 

Jiontm,tjrcur.Cottir.  au,  i, 

2 'Petri Cakpbatilam,  •.  £ 

4 Homictda,quaado  pojpt  ordinaria  poena  puniri,  ttiafidi 

xeritiOudpatraJ/i adfui dtfenfiorumJynu.<i.cIi  (iq. 

6 Reus  in  quacunque parte proceffus,jmtneg^rit^iM  f»f 

fus  fit  d principio  delifium  femptr  poterit  probare  iUttd  > 
fecijfead  fia  difenfiortem . 

7 Homicida  dicem  commifijfe  bomicidium  adfeti  defenjior^ 

•non  probata  dtfenjione  non  ejfe  puniendum  poena  und 
nana.Contrar^UM.p.  . 

8 Ex  fiAa  cottfijfiibm  qstalificata  non  debetquit  capitaliter  ^ 
punin,  ix  qua  ratione. 


col.J.nttm.X  r.vcrT.fcdfacir,  quod  dicit  Bar.ffaicacq.  10  Doiut  per  prpjumptionet probatur. 
hft.pa  ca,quxibi  adducit. &ini.i.coI.6.nu.?2.veru.  iiPr^umptio  tegis  loco 
pondera  eriam.C.dercru.fugit.  quem  IcquiturCarcr-  12.  Abbatis  auOoritas  mu 


in  d.pad,crim.$.circa.nu.  j6.  in  fi.  i 

Hinc  proptctc4  eliciunt  Iciibcntes  ,quod  fi  pateti, 
J 7 aut  dominus,t  cuitib  aliquoiniuria  illata  fii  >dixedc 
filio,vellcxuo,ne  domu  redcas,ni  ego  quid  noui  fen- 
tiam  dcbocncgocjo,hifq;  verbis  permotus  fi  Uus,aiic 
femus  cum, qui  patri,  vcl  diioiniuriS  intulerat, intet- 
fccit.prxfumendu  fit  cx  illis  verbis  mandatu  occid£- 
dj  abipropatrcivcl  domino  proucnilTc.ita  docet  Bar. 
jfi  d.l.li  quis  mihi  bona;$.fcd  quid  fi  mandaUcrit.nU, 
a.ff.de  aeo.ltcr.  vbi  refert  id  cfitigiftc  in  milite  Froli- 
tino,q  pofte4'ob  hoc  capite^t  muldatus,cuiusdo 


vera  probationis  fuccedit . . 

atisauQorstas  magna.  • t*, 

j iiHomscidium fectfi  confitem  ad Jsii  deftnpqnem  torquem 
dus  eji,vt  abfofute,non  qualipeatiui  veritas  elucejcat . 
xq.  Homicidium  prefumiturfafium  ad fttam  defenfionemi  4« 
i j Reo  non  fatis  eritprobart  bomicidsumfecifi  ad fu*  defin- 
. Jionem,nifiij iiiud adqciat , admcejpsriam  defer^tS^  i 
Contrar.num.i6.7{jconcil.num.\o. 

177' tfes  depoeunttsfmplsciterbomicidium  fuij*  cotnmiJHiji 
ad  defenjSoncm  probant  licet  aliter  non  fint  de  ratione 
interrogate, ix  cur.  * ; 

1 9 Probationes  magis  clarp  defiderautur  ex  parte  accufiOQ-r  i 
ris,quam  rtii 


(flrinainab*omnibusinditfcrentcrprobaanicftc  - 20  Homicidium  poujl  probari  per  bannsmr^fententsam 


ibid.Iaf  nu.  t j.in  fi.6c  m d.l.  i.n.  2S.C.de  iibi.h]g.&  ad 
hunc  ipsu,fex  limitationes  ibimu.2p.laf.aftcrt.de.*  cd 
munirercandeapprobati  inditMarfincOfi  i}x.prxr 
lens  caius.in  prin.hanc  aciam  dicit  ciTe*  com  munem 
opinione  Bofin  tit.de  mandat.ad  homrcnu.'^o.eam 
dem  quoq;  * communem  afterit  Auguft.  in  addit,  ad 
Ang.denuikf.ind.vcrb.Semproniu  mandatore,  nu. 
42.atq:  * ficqucntiort  calculo  cfte  receptam  atfirmat 
JBlaca  lib.i.dclid.e.  i5mu.;.  idcm  Barc.  dicluiu  refert 
Ruin.iirconf.d,vifa inquifitione.  nu.  i. yol.  j.  vbi  ra- 
men  confuluic  in  fa^U  contingentia  ptopaircrf]ui  du 
xetar  filijs  fins  taei,tatsatoaJattdfarcian«t,maandatf, 
irammaiiatwdut,ittrtdsloro.  Quodinfigne  tdatu 


.yondtmnationis. 
ii  Homicidium  prrufteiquomodoprobetur,  rtmij^e. 
xxHomscsdtumJs fuerit  commium  coram  duobus  minor  f 
busyvclmuticribus , mc  adfuerint  aiijtejlts,  an  ptriof^ 
bomicidium  pqfsit  probari , remsfsiue, 

2 1 Homkidium prajumstur  i vicinis  comptum.  , ' ^ 

z^Homicidium  praJumstur,quoad  reumtdrqsundtpet  com» 
mijfum  fiufftabiQo,  quo  prafenttadra4au&  ^ profluit 
fmguts inttiftSs  bomims.  -('.ui  c 

2J  Homicidium  ab  10 faibsmefiepraftemiturtqsiiidomoocr  ■>' 
cificumgiadio  Janguinolentovifus  fitasfufftt,  . 

Qwdinullige,-ptnti.x(i,  ^ 

. xyfiQm/tsdypiarws^*^  varia probatiomsjrtmifsmc.  isr  • 
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'^Homicidium 


turper  confdfioncin 
-^fiornicidz,  ctiamncdfi^oiTtcu  <]ualitate,qii6doC' 
' cideritad  fui  dcienfK>nem,&  hocin  caiu  ftatur  eius 
^afcflloni quanta  dicit, occi<jiflchomincm.ncq,  at- 
tiditur  illa  qualitas,  qrfcccriud  fuain  dcfcnfionem, 
auia  ius  pnefumit  contra  iplutri.adco  vicx  tali  cofef- 
'iioncp^a  ordinaria  homicidii  poflit  puniri/ ita  pro- 


i ou.2.ffldc  Ub.lcg.9  pronuntiatu  cft  fcquurus  Bal.^n  U 
vnic.nu  4.Cdcconfcf.&  inc:dudu.nu.  j5.dcclec.3c 
placuit  Fcldnc-cd  venerabilis.nii.u.dccxccpt.  & in 
c.cQdilcdi.nu.i8.deaccui;acceduet  Lanfr.  deOria. 
«4ncqmcontra.invcrb.confdTjoncs.nu.i8.cu  Tcq.  dc 
• prob.dc  AlbciinLi4>diqsfimplicitcr.o.7.  ff.de  vab. 
r'oblx]Uib.adhxret  Oram.vot.2.in ca  curis,  in  prin.  li- 
cctatindc  diftingirauIaCquoq; monuit  in  I.  vt  vim. 
l^ffWJj.fEdc  iuft.dc  iur.dc  efle*  c6cm  approbata  attcA.i  E 

«4ddaflcucrauitNicB0cr.dcd.i64.incip.vr  quod  no. 
^haaoiairercnsid  Temari  Jnpraxi,  3c  hanedodrinam 
f/Bar.cflfe*  commtmcm  approbaram  rellatus  cil  D.Pc- 
trusCalcphat.intcrconliliCrim.eoniil.88.indiuiduz 
' aC'landilnmaciTrinitans.num.2.  hb.  2. 
ag  ; Cuiusqoidtprsftantifllmi  Petri  Calcphatifin  om 
'^16  dildpUnatvpicncrc  eruditionem  dicendo  nui  Ius 
■ aflcquipofli^jquiinprsicnria  inflorctiflimoPifaru 
■«^mnafio  eu  magna  auditoru  frequentia  publice  jp- 
•Sujtnsfttimaslcdcstcner.qucpradicarc,  & maximis 
.'4audibuscfrcrij||i6rjQfl'c  hiclocum  iudicaui,  pjccipuc 
•qui»  dara  cios  monumonra , quato  vir  ille  iapicmif- 
X fimus  fit  ingcnio,&  auditione,  non  obfcutc  teftiitur. 

Contranatfcquutifuerc  fnlam  quaiuplurcs.,  tum 
« profitcndo,tmnrcfpondcndo,viSaii.in'l.  vnica-in  4. 
oppoiCdc  confd:&  Bafr.dfflimilis  libi  ipfi.in  l.cum 
•qiiLffdpiurciur.atq;Baijia  hac  tq,vt  aliis  Ispe  fibi 
3aoabarins.tnrcr.in^tcm  vaUalius.de  contrbucr.irt- 
■uefian  wdbiciid.3c  in  l.noitodidl.nu.  i.  Cdc  cod. 
.<afiaieransibi,illuhi'wqul  confitetur  homicidiu, ad  fui 
alc^nfionC  potius  videri  negare,  qudm  confiteri  ho- 

V l«Mh  « a aa  1 A aa  •!_ 


reus  ptobaUeritclfindi'  liofhicrdiu’m  fcdltc  a<f l5a  rp 
6 defcniioqem-Nam  inquacum”j;proccfllls partc,fffiife 
negauerir,vd  fafliis  fita  principio  dclidiu,  lempet  pb 
t«it  reus  probare  illud  fecifle  ad  fUidefenfionem , fi 
cicdCdu  cfl  Bar.inTnemocx  his.ftidcrcg.iur.  cuiad- 
Jisfit  Nic.Bocr.dcc.  164.  inc.  videtur  qt  non  nurn.  i^. 
vbi^optiine  diaingiiit,&  prpifitendo  icripfit  Dec.in  cJ  - 
pauoralis.nu.i5.dccxcep.quoin  locoattcllaturom- 

niLlD^  ^ ft  ■ fTla  M aa  Aa  a a Ja.aaa.  


►':*“^‘-V4»2»;nu.i5.accx<:cp.ciuoinlocoattcltaturom- 
nrcdoMimielaipfirBar.inl.  Aurelius.  S.id3  quefiin  ^'««««^/luftragiisidfuiflc  probatum  ,idcm  Icriplcruht 

OU«2aU»dCUO«lC&Cl>  DrOntinri^tni*nt}'r^iiinicR:il  tnl.  a.:a  o^.Jaar. i'.aa^ , o.  r..t 


ooll.jn  lua  praa.aitp.tit.dcdcfcnf.rcor.nti.  4.  & lul. 
Clar.in  prai£l.crim.§.hoinicid.  ycrl'.fcd  hicoccOrrir. 

Poftcriorverolhlalocuhab^bit.tqfiddidum  p' 
fola  conlelfione  partis  fuerit  probatu , & vno  vcifbd- 
ru  conftnidu  adieda  ftiait  qua  litas  ill^:  ad  liiam'^  • 
fcnlioncm.vt  fi  dixerit  reus,  occidi  SCproniG  ad  m'45 
defenfiong ; na  hoc  cafu  £tnon  probata  defenfioni , 
non  erit  puniendus  pena  ordinaria  hoinicidij:qa  cB* 
feifio  hm6i  cftindiuifibilj$,&  habet  anncxaqualitil* 
tem  ddi^fi  cxdudcnt2:ita  conliilrus  rndit  Roina.ia 
cohi.  i67.Antucculatu5.rtu6.vafqu.irto,3c  fuit  fiil- 
gulaicaxioma  Abb.  in  e.  auditis,  poftnu.jx.vcrf.lbd 
contra.de  prsicr.  quod  diclum  extollit  Fcly.  ibi.poff 
P^^°4^*-‘^^‘^^'*«ic«-undo.fubdcsalibi’inud  norepe- 
riri,&  apud  pia^licos,3c  modernos  clfc  in  (blcniCul- 
tu.idcm  Fdy.inc.cum  vcncrabilis.pofthu.i5.\  erfi. 
nota.de  excep-atq;  in  c.Ugnificafti,  poflnum.t;.  cir-* 
ea'  fi.vcrl.noii  obflat  d.B.trr.  dc  homicid.  quod  & idc 
lumauit  in  c.affcrrc.  In  fin.  dc  prsfumpr.  3c  id  obfer- 
uatiif  pro  v.tili  irt  praxi  laf  in  d.l.vt  vim.num.  1 ff.de 
iull.&iur.3t  inl.i.n.2);C.dcmr.Hipp.qu6qfin  prati, 
aijii.in  S.poffquarh.tm.  24.  aflcueias  ibie.x.hoc  .Ab- 
batis dido  vindicafle  quempiam  i pdena  mortis,  3c 
pto  fingannotauit  ling.  i Sj-iHcip.  confdfio  ihquifi- 
ti  3c  in  cdl.  1 zp.n.  z.  & iioc copiOSc  ptrrradauit  Lud. 
Carcr.in  pracl.critil.S.circa  6.nunt7/.&  lare  Boer.  d. 
dccil.  1 64.R.om.ctiam  in  fing.58.’Accufaths  dc  horni 
ddio.  nec  prstcriitGrairun.  in  voto^a.fiicip.ln  caufi 
Cofmi.num.a.3(  i j.Fcrrer.cautcl.y.atq^Anlo.Gorti. 
^.lib.rclbl.c.j.de  homic.rium.  26. 


'sftiddium:  quia  tenuet  culp5  abaOu : & id€  tradit  «i  »Ha  poterit  rarVo  firn^^^^^  3t  fofi«4in  mediu 

• dn  l.uquide.uix4.G.deexc4p.  quod  A probat  Dec.in  S-  2IFcrri;qii6d  eJe  Ibla  cofcfrioneqifallficata  f 116  debet 

'd.c.Vcncrabilis.nu.87.vcr.fcd  tamen  pro  defenfione.  . 

'fAibb.deexccp.iclpbiidir  Alex,  fibi  comniriusin  c6fi 
tr^.4o^vol>.i,&  Hippol.  Marf.  in  conf  j6.  Cpnfuliii 
*i^Mailmisdicbu$,vbi  huic  lententis  'omnes  aibu  cal- 
♦«uiiWMddidiffe  faibciuescomra  Bart.affirma^fatq; 

-anfionc  fcntemiamdelccjKliE  Fcl.iii  c.figrtificalU,^i 
‘fcundo.pofinui.i9jvcrfii:cond.dchomicid.  - 
Verum  ifiadiaudoniQi  ttiflidium  ledarepotcrisdi 
diccs,pnotcm  fnlaij  Batt.A  aflcclaiuni  locu  libi  ve- 
4 dii^n^fllu^lllIbbcifnicKfiain  erit  probatum  pctlcgi- 
mnas,&  vaasprobariohcs>A  reus  confitetur  illud  fa  .nt/  nuiu$  ramen  AooatiSjOC  aueetarorum  lentens 
'uumadiuMi  dtf^iudnem^^dchtochliternoncd-  9 dilccffirtSoc.in I.  i.poIFnu.j f.vcr.poncquod aMquis 
^ft^tnificxaflcnioocciufclcinciuc  cniui  nihil  omni-  ibl>&.idc66pr.Abb,nortvicfcnjrvcra.ff.  Iiccr.p4t>cz 

fcum  illa' qualitate,  cum  ratione , quia  in  hoc  cafii  vere  probatur  homicidiu» 

& coulu  cti5  abfqic6fcIIione,(\U5  fiimplici,Gqequa  quod  cdfiar  per  confdfionempartis  fblum  agime 
Iincatiua  poflit  condannari , vt  ad fciifum  pater.  deprobandodofa,qiii  dolus tUm  noh  poflit dlrcdi 

• 9 Vel &fccpj^6fiifca^  ■^yffi/ntaifia  Bart.jpccdetc  io^yet'i'prbbari,tdcbct<icccflhprob.iripcrprsfum 
oflic.fi  delitu  non  fir  ulcnc  umbatii . .V  rei  liR  in  nri  « OM/^n^ A^Ar\\  II 


quis  capitaliter  condciiantcCim  in  criminalibnspro- 
batiuna  luce  meridiana  clariores  ab  viroq;  iure  dcli 
derari  Ib)cat.l.vlr.C.dcprob.&  l.qui  ihTam.C.dep^n. 
^clit.dc  prefump.  A confeflio  qualihcata-,&  Condi- 
tionalisncdu  lucem  hancclamncx  fc  Ibla  no  affert, 
fcd  potius  faChim  adrtioduni  obumbrare  vr,cum  ma . 
gis  tunc  imentioni  .aducrlarij  detrahat , Ailla  magis 
negare  cogholcamus,quam  aliquid  fateri.e6tfa  It  3c  ^ 
adfauorSipfius^aducrlarij  dici  poflit,  vtpruditdrqb- 
fauauit  Bat.iri d.l.non  codicillos.nOt2jC.de  cod..  • ' 
Ab  huius  tamen  Abbatis,&  afleclatbrum  fent€ria. 


poflic,fi  delidu  non  fit  plene  probatu , A rgus  in  pri* 
mordlOludilSj  fafliis  (it, illud  cbmififlc  fiinplicitcr,A 
in  alibc^mlotvcl  diucrfoloco.vcl  tempore 
addat, feid  fecifle  ad  luam  dcfcnlioncm/cmi  hoc  in 
cafucx  illa.confcflionc  pofcrit  pQcna-'feTdinaria  purii- 
xrfhHawfiltc.quSlitafiiHa^x  intertiallo  adiccla  iux- 
ta  opiuionem  priorC,  A ira  proditu  reliquit  idc  Ban. 
in  l.diuus.ff.dcre,iud.Aafl'cucrauit  Bal.in  d.I.Vrti.nii 


ptioncs.hdoliffn.  C.dcdol.  Verum  pn^umptio  U.  eff, 
5pdDlqsc*fiicritc6m1(rum  homicidium  jnificdntra- 
riuni  ,pbetur,  vtl.i.C.ad  leg.Cor.dcIicar.A  perBatt. 
in  1.  Aurcl.S.idcm  quafijt^ff  dc  liK  {^:idcb  pfha  pt- 
dinaria  homicidii  crirpunicdus,  Cxi^o  conflat  vehi  ' 
‘ dcdcli<flo,A  dc  dolbprsfiimpto prCfumptidne  legis 
, + nii-v >'>'«hatioiiis:  vt cfl  infiints 


1 1 1 qus  fuCccdlf  locbVcrs  ProD 
tcxtdnl;8Jt';in*fi.ff.dc  prcw.qut 


.quem  tcx.Iaf. gloriatur  fit’ 


^.C.deconfcl.Aind.l.  dece.  ff.  dc  vab.obl.au^t  didiciflcaqubdd  rnagnb  Adiiocafo  Papicnfi,  vtipfc 
iInsDcc.ihd.c.cG  vcnerdbili5.nuj7.it» fi., tof.«i§a*  * teftanirinl.i.no.AC.  demil.tcfla.Aeflgl  fing.*c6i- 
epin.Ab^eexccp  A laf.vbi  flip.q  f.v< v^iih.ft^dc juH.  1 /: 


•:A'idr.A  colligere  cfl  cii  Rom  .in  cotif.  1 67.  ArihaCc^- 
cfii  tus.pbft  nu.6.  vcrf.4.  A qofa  a tq;  L gnfr.in'd.'  e.  quo- 
uiam  contra.ind.verf.confdIibncs.  nu.ip. . 

ii  iiiixdpQlUcmmnViilifa  vt  Vemra 


...  ..  - ■aaaaaa^aaaai.iv  ^aa  ^.«aaai^.  ^vf*- 

rcr  approbata  in  l.fi  tutor  peritus , iixvefb.  oftendens* 
ih  fi.C.dc  peric.tuto.vt  idem  tradit  i pfc  Soc.  fh  1;  ndu 
vriq;  nu.7.vcrf  vnum  rame  notabisivbidatc.ff.  de  ex* 
ccpri  A eu  eo  videtur  trarifirc  Dec.in  l.vt  viln.nu.  zo. 
ycrf.vt  retenta  conbluf.ff.de  iuft.  A iUE. 
Jofepb$Maf(ardi,vol,2,  M a Coa  fit- 
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Conrulasttm^fiipftim  1>e^fid.c.cii#i  vencrabi- 
)it.nu.8i.cum  pIuiiUrcq.vcrr.&  retenta  hac  commu 
jni  opinione^deexcepr.qui  diAimilis  dbi  ipli  diiluni* 
lercquutaseft  rcntitii»it  iirmis  rationibus  tuetur  opi 
nionem  Abbansi  quam  opinioo6  dicere  debemus* 
dc  illam  complc^endam » vt  liberemus  hominem  k 
larooiTC)  dc  dederamus  aliquid  authoritaci  Abb.tqux 
maxime  exiQunatioois  k noftns  Temper  Aut  habitati 
oua  etia  m non  diiSmtic  Socin  <U*  i • poft  nuin.  i iin 
nn.  ff.fi  cert.pct. 

A nteaua  vero  hinc  egrediamur  »eft  Sc  illud  accu* 
xi  rate  oblcruandu  % rp  ille>tqui  ad  fitam  defenlloneiu 
coofitetur  feciffe  hc^icidium  in  ca(u  ab  Abb<  com- 
memotato.ncqu^ionib.  fubiicicndust  vc  veiitas  in 
clari  locS  referaf  .&  abfolutctac  prarcis^dc  no  quali- 
ficatiuc  refp^eatata  animaduertercBaUn  dJ.vnic. 
nu.4}.Cde  confcls.  dc  in  l.vlc.vbi  ebam  Caffr.  C.  de 
prob.dccuTuai  bocceiamtciiquicNicol>Boer.d.dcc. 
x64.nu.  1 5.vbi  ui  fidd  vcrilTimum  arbitratus  cil  i licet 
. de  hoc  videatur  dubitare  Gram.in  d.  vot.a.n.  t a.  L4f* 

Jioq>  (ranfit  cum  fcnrentia  Bal.ind.cxgionilcAtta» 
verb.  confeffi  nes.  nu.  f de  prob.  dc  huic  aflemit 
Alc«in  L 1 .$.fi  qun  limplicircr.col.dff.de  vci^.oblig. 

Ad  illud  vcr6>quodruperiorilocodicd>amttStKo* 
micidiuin»  fcilicctprttAiroidolosifaihun  ,dcaddc* 
S4  fcnlioncmtvclim  animaduertast  ifiud  non  probaffe 
Arcc-in  /aus  auKoi.col.a.  vcrl.nam  in  dubio.lnft.de 
iur.nat.gen.d(ciui.  dc  in  eandem  lentendam  defecn- 
dit  Dccin  d vinirpofi  nu.i  7-in  fiabi , dc  in  dubio 

.iempcc.ff.deiuft.de  iurad  quod  cefiem  laudat  Bai.  m 
oonUpj.An  vu|i\us.dr.fi.Iib.iAcConLinconr.i6a. 
in  bacconli)Uarion(rCol.pen.inverb.dcIudcx  debet» 
lib.i.dc  idem  peoconTuirus  tradidit  mcoor.4¥9>  v>- 
(o  eleganti  conriiu.^vcrf« ».  rerpooderi  poteft  i dc  in 
conr469a1ilainquiUt10ne-nu.t1.verr.  dc  etiam  lires 
dubia^dc  in  oonr676.tn  caJ^  Umraferipto-nu.  4.  veri, 
dc  ad  pr«di^>arqi  conf.67t«  Cafusde  quo  quarrimr» 
n.T.vcrrdcexlupradidiSrdc  iftit  adhaeret  Aym.Ccan. 
tn  conf.  1 s i poft  nu.  i8.vcrr.alibi  fccibu  At^> 

lUud  poftremb  le  velim  admootuim  non  Utia||^ 

1 > rto  t probare  homicidium  lecille  ad  fuam  dcfciM^ 
ne<D,niU.d(iUad  ncccnariadcrcnliond*ri 

.crcdimusBalanl.i.ool.it.veir.ucmcuaaeiror.Cde 

‘fioofel^  qupin  loco  afiimcrauit  debere  articulari  * dc 
probari  dcfcufioncm  ftiiffe  nccelTariarafqiiod  dc  pla- 
cuit Bart.  in  J.  rdentiam.  5.  qui  cum  aliter#  Per  illum 
4cx.ff.ad^cg<,  Aqoil.  hocidem  quoque ccnuulaT  in 
quis.  TUi.2.9.ln(ldc  ac^io.  quem  videafp 
16  Uuicq^ioattalacritcrrcdainaatcccentiorcsin 
d.bvt  vim.ffdc  ioft.de  ;ur.vbi  cocludutruibccrc  fim* 
pficicuqMod  icccnr  ad  dcrcniiooi.qyibusracisappo 
tMdira  a Bai.io  l-rolam,coi.v^c.ucrrau)uc- 
X 7 ro.Cde  tcftib.ubi  nionuu  teftesdcponcntcatUmpU  , 
jcitgrbomia^iufuiflc  comiflumad  dcfcofiondpro- 
baicfticetaljieT  qon  unt  deranone  intccrogau : qu^ 

‘ in  dcfcnftpnpcU  qu«dam  nccdljcas.quf  poteft  uide 
h pcrxoaiuaiioni^qi  locir^ic  temporis, dc  hoc  06  pen 
'pet  mere  a fu4icioinccllcdus»led  ebulorum  ^ftu 
eft  eauia  proxima  huina  iudieft  # dedi^m  illud  Bll* 

’ eft  r^lnuu9  Decind4iQr#^p<  vilainqumt.  coi.i.ou. 
jierLnI  fi  UmpUdten  dc  Alcx.in  coQf.top.Uiila»  dc 
^ Oj|HM^r;t  CQaUdeeatis.nu.6.uctr.prac(erci.Ub.  1.^  dc 
* ^‘calculoToibcntiucl&piobaiUtteftacuriddDe^. 
ind.l>utuiro,poft  nu.i7*ff.de  iuft.de  iur.ubi  ids  fcntid 
tesrciferr>dcquam  ploraaliahucrpeCUntiaaddudt. 
i|  Reconciliari  poterunt  f h*c  inter  ic  pt^nantia , fi 
diceimis,communem  proximam  femenriamhfb^c 
locum  in  rto  accufato, prout  feribentes , cO  Icqti&cs 
loquuntur  Altera  ucroopiniqin  acculatore  pccdcr» 

' in  quo  clanorcs  probationes  rcouiruntur,  quido  oia 
. ximi  in  wrqinalibusuerl'cmui.I.ulc.C.  deptoiMt.de 
ip  hocrdpicit  fauorem  rei, ut  probationes  f magis  da- 
CB  deUd^tuf  cx  parte  accuutotls  • }ota  enim  magis 


iofephi  Mafcardi 


reo.quim  aftori.l.fauorabiIiores.ff.dereg.i|n ; 
.dc  proba.tV  ^pterei  in  htpdfhcfi  ^opowa 


£uienrr 

ccxUi.c.r r ^ . 

teftes  fauorerd  rcw  dicuntur  probare deftnfiw^ia 
Ucce  fimplicirer  deponant  dc  defimUone  n6  adiefta 
et  iara  neceiraaa;ut  in  Ggniicr  prodidi  t Dccin  i l-ui 
uim.poftnum.1 7.ucrGcondudendum  cft.ff.deiuftif* 

Frxtcrcl.  dc  ca  ratione  potem  homicidium  pcotn 

10  ri  t P«e  bannum,  fcilicef , dc  fententiam  candenma; 

.tioais:uc  rerpo^ifiim  cfti  Pctr.de  Anch.conf.5  SutKi 
picnicproclarion.nuro.A  . 

Si  ucro  Tciit  deGdetci»quo  pa  Ao  probetur  homia' 

X i dium  per  tcfta,t  c6fulcndi  tibi  cnini  Utppol*  in  fub- 
Cdc  probation  ib.num.  s 5 a.dc  in  flng.  ip.inciptcm  lu 

fds.Pctr.Dueu  ^cg.502-Ak.intrad.pI*^ump6a»- 

J90.  Bcruaud.cot£  1 67.  nu.  io.in  a.pac.ool.;.  a lakiA 
i.dcdi.nu.9.  ff.de  cond.  caui  dar.  n;  / > 

11  £tan  t ft  homiddium  BicritcomnulTum  coiuin' 

duobus  minoribus, ud  mulieribus,  nccadfbcrincAbi 
tcftcs,  tunc  per  cos  poterit  homlci^uni  probant,  BC 
docebit  Fran.  Curr.  m 1.  admoneodi . oum.  iQ4.ciin 
plunb.rcq.ff.de  mrciuran.  ii. 

Hoimcidiuin etiam  qucmpatralS: , exeopottst 

23  probari,  tquod  erat  uictnus.homicidinm  namqi  pc^ 
lumitur  I mcims  commiilummiftahud  cotiftatiUi^ 
fcotcnciani  laf.in  lli  qh.nu.40xiuq  fcq.  Cundeuh 

Nec  Icuiscft  ilia  comcclura  homicidium  pbau^* 

24  Etenini  bormciuiu pr«fumuur,t  rpioad  reartOTtplB’ 
dum  cdimlTum  luiftcab  ilio,quopr4sdte  adcadaiiff» 

proftuitslguismterfedihomimsnitmqtBocr.q.166. 

.lui.i.cQ  Icq.d^  cx  «nuitis ah|sallegamp  lacNoo.aa 
teg.  ubi  aticft.it  hoc  fibi  ixpi  m faftooccutbftc#^ 

dc  maximi  Id  ^colirconcuiTCtefaraa»dcioiniicitiu » 
fcu  ia^ttonc  rci  fa^i,ur  ibidcm  tradii  lac.NiiucU. 

25  Homicidiu  tpolhenibabcoladftfuffcprxluini* 
rux , q ^ domo  occifi  cQ  gladio  fanguinoietouiiiiafic 
guhigcrc  ur  audor  cft  M«f.in  xub.C  dc  ^)x  rni^w- 
hoc  idd  fcnlu  dft  dc  iurc  codir  Alb.  in  conf'^ 

26  Idthficvdimintdligas.tvt^hacloUprato- 
ptionc  n5  polGt  coodeinoan  poeoa  capitaUAd  posn 
iuarwD,viiiierciUturMarCrad.rubUu.dc  prab.  nu* 

. 238.^2!  longumelkt  omoes  conieduMsAe-ppxuub- 

ptioiics , exquibus  homuydiuab  aliquo  fbrtk  pdfta- 

tu  poiiii  piob  in.in  prodda  oraiione  prOia|tu-Qgpd 
filcd6fli^crwirec\ofite*Mar.  Anr.  Blanc.  adiao^*’ 
luo  trad.de  iodiCj'  .vbt  a nu  97.  vfq,’  ad  na  aoo« 
icgitoinnuindicia  ad  hoiniddjiProbartancmrliic* 
dautia-clariiTimum  etiam  Mcnoch.c6liiliro  doaab. 
iud.cauf.caf.  36i.vb«cgregieloquitar.  . 

€ O -n  C LV  S t O 'DCCCL^im-  *• 

/ - -im» 

ARGVMENTVM.l  mufii 

Homipem  liberum  przfumi,  ex  qyXfatioae 
id  intdligatur. 

S1TMMARIVM-.  ? 

>1 

I Horna  UitrfrtJiimiliirmJ!  nntrmmm  jfhhtar. . , n 
mJicontrsrtumfrok^Mf , 

‘ q Li^ /uniomMtsmrgruturfo  ^ 

4 H^mQUkirprffumUuT^Jit^infiutJt foptjfom 

sluu  fteui.  ,n 

5 SiruumqutmdutmincumhUQtm$pTobMndi.' 

‘ Hnminem 

+ miiniGcdo.iHiinpiabemr 

habcmu5abImi>.Iu(l.mauch.qaib.mod.aa(-c£Jft. . 
$%ucigiuu.idcin  fcnluSpcc.  ia  ut.  deteiUi.  i.  lw 
101.41. vc^fed quid  |i  dicitut  ledis. 

1 , fccoun.vcidquoqijEWCcoafias^tdVdibetialis 

pnciUoii; 


Deprobationib.  CoiicL  'DCCCLXIX.  gt 


24 

dttki}jn6.  ^ . 


prcfiuBituriqiialecTiutu»  (blctettfngignereyntficd 
naiimu  prc^&vt  videre  eii  ex  rdcripto  lmp.Oiod. 

^ MyMol.ft^oodia!los.vbt cnam&ftJ. in phn.C»  %%  Hof^taUrti$gK^wng/utditprmtkx»e*vk.J4UjHk.'  7 
<KCoa.  Nam  eu  oa^a  qucmhbeclibcmni  procreet;  1 1x6  rti^i^m>p^mtdrtprmiUnoxk,ramfmmdetk0^ 

iQKMfp4|>iMKint  fomnestunt  bbcni  vtait  linpiriii  2,7  Hoipttsk  rtUipafiimgaudti priuUfgto.eUmAmit.dt  rtJU 


^fUskwntantttmrti^fmmtfimonprohsher^mjtd 
% eeUbratuf^mJi  u uHmt  pubUeus fu%  ^ omnes  ndmtt- 


$dBaaMeinJj)&t.deiur.nat.  £cin  libcfu* 

^in<i.aaAcntqaib.tnod.natui>cffic.i<^r.#.  ic  (jcut 
talibcDMdeo  quilibet  ptariumicur  Ubei,  niA  coiumt 
ciuiB  ptobctur. 

4 Hanc eandem  coodunoocm  veiire  incciiigai»t  vt 
Ipccdat  0 is  in  qiuli  po&iBonc  Gc  libcruiis»  aliia  fc* 

5 OtSiVndediccmitunccamieniuintcikincubitonus 
prabaodirric  docuit  Bac.in  Lis  p6c.col.4.n.  1 5. ver.  vi? 
deamut  qiulitcr^xie  acq.hscr.pcr  l.moueoi . C>  A Icr* 
cxpor.venkr;dc  l.cicca«ffdc  prob^qucni  tcquituc  > ibi. 
M«faa.i)u.ai7.vciLcxpediatfdctheorica. 

• I. 

C O ^ C LVS  10  DCCCLXIX, 

'Argvmentvm. 
Ex<)iu|buffig  nis  pri^Aimacur  y & probetur 
^RHpkalc  ftiiffe  auctoritate  EpiAiopi  atdi- 
r^qucprob^tuni  fuerit  illud  rdi~ 
gioTitqi  c(Te>quibu5  gaudeat  priuilcgi  js. 

s r M M ar  1 V M. 

t tldtpiuk  nkgu^um  e^e  ptubmtmryji lindem  oratonH  ept- 
■ Ti  t Atqmtmrrn  eotUIrmfis,  ex  fW4  pendtsnt 

t*mp*nxJtrroexetpis,pexmmuis^xtdUfig»foni- 
i tmtrrfetxMt:  xtqmibtdtm pubUe* ,& fttottdet  dtuifu\ 
eeUkrmtmr. 

2 Wd^pUdkextotuntumrtUgiofMn 
r*  meeltbratur^nifiuudmt  pub 
•UMmr. 

^ HoSptUktxeotitmmni^^mm^non probxiwr^mod 
PxsUmum  bsbext , m/inlu  Jignx , de  ^utbm  m eomtu* 
JhmeomcmrrMmt, 

4 noipUxk  exp}tmtimrtUp^mmefiHPapt>obpf$fPi/^ 

bdretMT^bi  udefi  emtpmtam^d  dmo  eopmUtmb  rtfui- 
rmutxrivt  m ioeo  enmpinxjk^  ttptMiee  ptdjfitir . 'i 

5 HoipXdU  tVtreUgioJinmprPbrtur  noM  fstisefiJiprobetuP 

eptfeojpmm  Xfnum  nu  Ep^eopetUm  to  txertxtpt . 

6 Df  pojej^ont  vmmt  unt^  mm  ef1  tnjtnwdttm  sd  sUot 

Mrueulos . 

7 mon  rttigu^um  ooa  trmtur  Eptftopp  sd  iurp 
Bptfeppnh*. 

S TxutmM  prxferiptum^^nxxtmm  po^^um. 

9 H^^tnUreUgioJum  gnmdit  priuiUgtoEeeU&t,  • 

Jo  HotpfUU  rel^gwjitm  reJUtentur  m tnUrru  Jtemi  tetUfix. 

"Xl  In  slitnntioHt  rerum  bolpitalit  nUiUm  ttuUm  rtquiritnf 
fotemnitAs , qms  in  rerum  teeU^^srum  eUenstiont 
•dtJU  debet. 

a 1 7" nMismtej^  nte  PniUdts  detrabtlur  de  rtUSt^  boIpUeU 
rtl^iefo. 

tbHoSpttekhakemettUJUmAnniXAmnon  tigakir ftututis 
Uieorum. 

%4H^tUhs  reUgiq/fncqui/kiomHUmpriuatieommtetitur 
pnonin  uueruentu  peeumf  fient  in  uequ^tont  eetUfif, 

tq  Hofptult xdefiesmdetm qm emrest  ftus patronatus  aequi- 
ru  %fieut  iSequi  eonjirmt  et ek fiam. 

. InteUsge^  tUud religu^mm priuatumyVi  nu.  1 6. 

77  biqlpmaUr*kgioJmmgaudetprmtkgtoAkm.t.Amdu. 

injfmgintiad  boipitak  reitqtofum  tutus  efi . 

19  Hofpitalt  rtkgtcskgaudtt  priutkgio.e.adpnomt,dt  renUe, 

2x>Uo^ak  non  tonsuum muentarium  stontmeturvUra 
Mrvi  bareditarLu. 

2|  Hoipetak  refign^ouudet  priuiUgio  tksu,  vttie.  de  Ji- 
qntli. 

zxHo^ttaJe  rekgiqfumgandet  prmiUg.eksmvitJtproeur. 

a|  BojpitakrekguifumgaMdetpriutUgto.c,i,ditQyqmmit, 


sn  sstteg, 

a8  iudfx  JetuJarmm  non  mdieatdeb^itaU,necadtmdkak 
ipfttm  m folutum . ' 

xp  Stnteruia  issdtas  jkuUristmUaeftyJiprontmeiauit  bottA 
vasus  bolpitaist  tfiidtuolsetsadqHOddammoaa^erA 
propter  induis  ineampeteatiam.  ir 

HoipstaU  pttbkettm,irr*kgtf^um  poteji  obEpifeopo  vi- 
fitars.^^fod  tstttlbmyVtstum.il.  m 

I z Eps/eopus  non  peMfi  ddpoain  de  redditebmbo^itaUib 
prout kbuers^fedad de fhnatmmvjum,  .p 

7 $ HolpiuU  prtuatttm  pot^  ab  Bmjeopov^ari, 
QuataredtJimguttVtptrAbbjbiML.iq. 

S 

Sol  Pf  ^ > qnibu* 

t L ptxlumatur,  4c  probetur  hofpiralc  fiilfle 
au^oritate  Epileopi  axEficatum  ■ 8c  rcitgioliiin  edeJ 
I £c  inter omiiMconueuic  ea  cUcitvtpoti  ti  ibid£  ora. 
tonum eoUocatutn iit  I ibiq  tuniicontttufianr.ex 
qua  pedeant  campana  tcrco  eicep»K]ux  manu  agi>. 
taiclong,eloflitusretctani;atq:  ibid.publicc,&qu»t 
udicdiuinacelebrenturna  tunc  prxiumitutcpircrapii 
aucioritatein  intcrcellillcidc  alia  omnia  rcqutfita  cdi 
curriOctEcq:  rcligioliim  locum  ciTcJta  ait  Archjn  c. 
nemo  i de  conic.  lEil.  i-cuiur  fentcntiaiaaomprobat' 
lEoin.in  coni'.  ?a;.tu  Scncnlbhabcs.nu.ud£in  rcnlit 
Abb.in  c.lbpii>.  nu.  s-  dcccnlib.  dc  inoad  hfCinu.a. 
dcrelig.dom.Alnc.pctentibui.nu.  i.vbictiamDcc. 
UU.1.  A dalc  ptiuiljdidcmrel|>dKlitCalAiaconl'.4. 
ti.de  tdigaiom.aiq;  Butr.in  con£  ip-quil  bia  agitur» 
col.).vcri.adnoouia,A  Fel.ip  coni  aat«m.aa.vetlidc , 
adducOiquod  nor.  Atch.lic  etiam  ttaiMete  Rom.  in|| 
Llcicndum.coL  io.nu.<)0.  ver.  J. quid  li  altpatcaeff.  dw 
vcrb.oblig.A  in  coni.^^/.incalu  piopolitaeonrulta 
tionis.no.  I i .Paut.Cali.in  conf.f.diccndum  cA.nu^ 
vcrlinain hoipiiale.lib.2.Fed.dcScn.inconEi.|o  ia* 
dhim  talccli.quxdam  domusiCumalibreUiiri  Fcl.  i 
inc.de  quatta.col.4.nu.  1 1.  verli ).  declaratio,  dc  pia-, 
fer. A a io.de  Selu.m  iraii.bcncf.q.d.n^;  .in  q.  7.  nu. 
7.Ainq.57.n.a.aiq;l  Baitli.Bcllca.initaiF.de  chart. 
bblidq. ) t.holfuiai.non  tcncn.ad  chari.rubli.  num. 
lAcum  1'cqAc  aFcn.de  Vbald.in  iracE  dccano.epiE 
A paroch.in  art-io  capioad  iccundain.q.piia.  nu.ip. 
cum  feq.  verCi.  incidentet  quaxiiur. 

Superiora  rcquilira  velim  declares , A primo  quo* 
a ad  celebrationem  aduertas , tvtoooexco  tantum, 
quod  ibi  cclebra(ut,piobctur  locum  elTc  rcligioiotn. 
nili  is  adusptUiiious  EiiAomncsnuUofadodilcci- 
mineadmiuantut.tcllcAbb.m  carit.  nu.i.dcceaiib. 
A clarius  per  Afehid.in  d.c.nemo. 

} Nec  ccia m horpi tale  ea  eo  foloit  quod  oratodtun 

habcat.ptxiuincitdum  critiocum  liuruni  cire,vclre- 
ligiorum,led  iu  demumdi  alia,  de  quitvmododutFi 
mus,c6cturan<,  vi  audior  cfl  Abbl  in  c.iruetdilcdia% 
nu-Sdcdon.A  habcnnisd  Caid.incin  Acleliallicr^ 
ij.q.i.cu  alijtaddiKluaSebaftAap.ijiadtEad  Abb. 
Aindx.interdilediosiliicra  A.fubn.t.verb.liclaqqt« 

• vel  teligiolus.dedbo.vbi  idem  Abfacnlim..;.  iufaiiui-; 
git  I ctumCbolpitalchuiulinodi  ab  aliquo  limAi) 
denomioatut  jieB  feoptcsca  nccelTaha  Ic^i  locu^ 
efle  rcligioramive)  ractuininili  ellin  nomen  fandi  ia 
illo  approptiaium.vr  vtar  vciIns  Fei.io  d.  c.  dequar. 
u.col4.fub  nu.1 3 idcpraclcr. 

4 Neqilatuelfq^psobandu  loqumcfle  factum, f C 
pt obaretur  ibi  elic  Campani,  loi  doo  copulatiuineqr 
nuitur,  vt  Iciiicetiqiacocanipaaa  litA  ^blicE  pul-^ 
fcturiiu  alTctit  AdtAle  Butrdn  Ac.paicntib.de  pruiil. 
vbiiniiiuitaiiuocacum,  vtcaiutts  ut  in  atticulado  lo 
cu  efle  public(^A4iciEqubdin.taliipcofieclpaaat 
Mrf(trdi,voLi.  M j A quod 


lofcphi  M^cardi 


' k ^ixl  publici  fit  ■ cum  hoc  ctUm  coqucnit  Cani, 
tn  cdl^col  vlttic.de  cenlib.vbi  aiguic  herpinie  pa- 
blicum^.qaiaibiaatcampanileeicAuni  fupctcc 
Oum  cum  camptna  ,cpia  pultaiurrailTaiqaoaletpu- 
tu  Dec.in  da:.patenti^>.Da4tcum  leq.  dcpnu. 

J Piattcrci  oblctuanduni  efiit  ncc  etiam  ramefie  ad 

probandum  bol^calectiigiofiiin  eflcidell,  conihu* 
&a  auOoriutc  Epilcopi.cx  co,  quod  Cpircopui  vnS 
iut  epiloopal*  in  co  exeteuerit.  luxta  ientenni  Abb. 
in C.I.OU.  5. dccclig.dom>pccfed.qucm  ibi  allegat) 

6 quia  de  poflcirionc  tvniuxacacnli  noncftinfcccn- 
ten  adalioaatticuios.c.  cum  contmgat.dcdedm. 
nec  illud  vim  facit.locus  ific debebat  neceflaribefie 
iiibieAuaalicui  cpilcopo , ideo  pGamptiocftptqcoi 
qui  exeteuitibi  aliqua  iuca.  fed  non  Gc  cfi  horpitali: 

7 quahorpitalc  t nontcligiofiimnonteneturepilco- 
po  ad  lura  cpi  Kopalia.c.ad  haec  dc  telig.dom  diccu- 

I dum  igitur  eft>iamum  fuilTc  ptzfcriptum  ■ t qu2um 
probatur  fiiilTc  poflctiumivbi  {«teondem  Abb.  , 
Neque  vcliin  quirqnainait>ici«lat>riiupra  tclatix 
figuis.vci  aliisprobatum  fuerit  hofpitale  rdigiofuni 
c&udfuadcbm  carere  vtilicaievt^ninio  maxima 
Couunodainipluin  xenodochhimKdundabuntNi 
p lbquiiutieceilari<>>tttl'acronimloconim>&eccle- 
ftaium  ptiuU^io gaudeat,  ex  quo  qux  fequanc  emo 
lomeatacopliM  declarat  Fel.ind.c.dc  quarta  tcol.i. 
■u. ;ateprxfcr.l5c  quod  dc  iliia  hofpitalib.commuoi- 
(cr  idem  iu  dicetur,  quod  deccckliis  tradit  Bellenci. 
incodata<iidechacit;l'ubrid.q.)>jw.  ii.pcrcontcx. 
in  c. aocedentib.de  prioit.  ad  idem  extat  conrex.  vna 
cum  Baie  In  lomnia  ptiuileg.  C.de  epifc.de  cleridt 
tenet  boedn  I .tem  ,qu»  nobitcol.  ?•  ffdc  a cq.  polleis. 
10  Hinep^inbftt.fvrrcftiraamrinintcgrumlicutec- 
clciia.'vcaadorcft(o.  And.delo.de  Fant.  dc  Donuia 
c.aale  tefi.ili  integ.^&quot  fequimr  BclIcnGin  eo. 
|ra0.d.q>  t Kno.  1 l-idem  leniit  Rom.  in  d.  conf.  477. 
* cafu  ad  fi.dt  in  conf.407.cum  pmfupponatiir , nu. 
0.in  fi.dafdcro  fuit  fenteniix  Abb.in  c.  1.C01. 4.  in  fi. 
^11  nu.  ly.vetfde  hofpitalibus.  dereft.inimcg.  quo- 
tum opinionem  ptobar  dc  Fcl.in  d.cdc  quaru , nu. 

> I Sccundb  cbrcqaimr.t  vt  in  alienatione  rerum  ho- 
fpitalisieligiofi  eadem  requiratur  fblennirat,  quzio 
letumecclelbfticammalicnationcadefrcdcbeti  vc 
voluit  .Anch.incle.quiacdtigit, coi.  t.dc  telig.dom. 
dt  ibi  C^ta.ln#.ilii<idem  confirinauit  tlorn.in  conf. 
^Anu.d  lib.idicinnuii.  de  Bal.  in  auth.  hociuspor- 
ceCium.fubjiu-a.vet.fcd  hic  qozto,Cdc  fnctofanfl. 
eccicl.cui  accedit  Ale»  in  conll4.  riib  proccifii  inter 
jononem  dc  Biga.num.t.  ver  qUbd  amcntditiuicb- 
lra<fus,lib.7.qucaTfcquiiur  lal.inconf  ai4-  incaufa 
holpitalis  Lauds«ot.  1 .ibi,  hinueft<qu6d  in  tlicna- 
tk>ne.lib,ta]uod  ploninx  declarat  Fel  an  d.caic  quar< 
l^.nu.  t.  oM  feamdo,quotculDallitalkg>t  Cab. 
in  filis  coni.i^l.cancl.t.<i«  pia  caulikiin.9.hb.  A vbi 
ttiamexplicar,vc  videre  cfi.  ' ' 

1 j-  Tcrridefficiior  > t vt  dc  relidit  huic  hofpital  i non 
detrahatur TtebcHianicauiccFalcidia.  vt  in  hac  hgi 

fbihefi  itlpqnd(»Paul.Caftr.incooC>67.pr*fiippo- 

fita  pro  vera' . vbi  id  examinat  | lib.  a.  quem  lequituc 
Coric.infingdn  vetbhofpitalr Fel-ind.e.  dc  quai 
id.eol.f.rtunv.d.verfA''' 

>3  iiQnarcb  illfiiper,  f Jiofpiulc  habens  eccicfiam  an- 
B«»m  Roo  ligatur  ftaiutiilaicoramivttefbriBart.in 
nMiTaownulUdubiiatio.poft  prat-^ccrisidemcircfi 
nonbtibctAeccl<fiaffl,fcd  cfipuMicumi  dt  fubefi  Epi- 
fiopn.  hiir  ili  dem  petvinet , quodconiultl  lefpondc- 
(unt  Abb.in  confidquidam  o)ikialeM:ol.>i.tib.  i.dc 
Aler  in  conr.acip.:ftamtie  accurate petipedit . cd.  u 
fub  num.  i.aim.fbq.lib.  X. 

14  Quinto, tacquifitione  borpicidUetiam  piiuati  c6- 
mittrau-  fimoola  inidmbo  pecnnis.,  iicui  in  acquili- 
tioneecdefnrvcccnittitCald.  inconCi,fmdctclig. 

’ do«.pcrc.fiqtti>«qmCO,adfi.ibii9<>Ktmq)  l.q-7> 


15  Sextd,tqulciirataKfificandnmhofpitalea*qBlnf 
iut  patronani$,ricurille,  qui  confiruit  eccleuam  >cx 
c.inter  diledos  ,de  doo. 

id  Quod  Intel  ligas,  t (i  hofpitalefit  rel  i(tior«in : nam 
inne  vtique  patronus  cft  proprididc  ibi  Epilcopotia- 
Btiuicfecusli  hofpitalc  fit  priuatnm  ; non  enbnan- 
citur  propeie  patronus»fcd  dominus  tegens ipiuin  aa 
doritaie  proptiaaicc  abeo  exigit  Epiteopus  mra  epi' 
fcopalia-vc  decidit  Abb.in  q.).iac.  SeoiptoniUfcCOl. 
7.poftnu.i4.vetf.condelcendcndo.  ♦ 

17  SeptiiDb  t dcin.a.de  iod.  vi  fcilicct  in  canfis  ItudC 

cnumetatisprocedaiurdeplantMcfineftrepiiniudi  ? 
ci),dc  figura,habet  ctiamlocu  in  hofpitali'  mxta  )<»• 
teniiamgl  jbi.in  vetb.beticficiii,hocefl.vtillnd  ucr- 
bum  beneficiis  in  eoloco politum  extendatoretitm 
ad  hofpitale . Tamt  ubsoOTum  beneficium  caphof 
proprie  non  venit  hofpitalc  etiam  datum  clcnco,  vt 
bono  viro;  tellc  Carduo  dem.  i.  q.j.  (fc  tor-  p^jmot. 
poftgl.ibi.in  uctb.bcncficia  fecus  fi  mtit.  vt  ibidem. 

1 S Odauotfiigictu  ad  holpitalc  cutui  edvt  alTcueta- 
uit  Archul.in  c.detiniuit,i7.q^  quod  plurilnu  com- 
mcndat,dt  menu  tenendum  dicit  Bald.inMrquqa»-* 
dcdinandam,b.  in  oranibot-cxil.  9-  poA  oo,  diqa 
fijbi,vndeaufuEiens.Cdccpifc.dcclei;  ...  ■ 

19  Noobtdifpofitio  r jdinonetidetenundl.^  CT 
(umefi  I ncDeneficiatniiniiiiluruiEpircqptbextt^' 

CIO  rcnunciarc  poiric, habet  etiam  locum  in  hofpita- 
li,tcfic  Imol.ibkcol.  2. 

ao  ,Dccuno,thofpitalenoneonficlensinaentailuO»  t 
no  icnciui  vitra  vites  hxtcdiianas,  fi  credimus  Aog- 
m>joiep.inauth.dealien.dcemph.  . 

ai  Vndeamb  felem. vnimdefequefi.polT.  dc  fhid. 
qua  ftamtuefl,vi  fi  fiiper  beneficio  contraipliuspof- 
fellqicm  tquimennionon  poiledicio petitorio, uat  r 
poflcdbiio,una  definitiua  profdaiurin  curia,  ctun» 
fi  nulla  fbni  dicatur, ipfius beneficii  fcqucftiatio fic- 
ti debeat  ab  otdmaiio  loci,qul  impediens,  uel  lcqu* 
fbacos  fiudua  occupaouexcoicains  eti,  quod  fi  dc  II- 
tigintibus  lit.cadat  a uitc  (uo;  3t  icfpiciat  pddeua^ 

ccdatetiohofpmli;0taadorcfiCmd.ibid4p7.-  A 4 
aa  Duodecimo  tclcm  uli.de  pencniato-qualaneiiu 
cA,ui  per  obitu  RetlorisEccieficrcuoeatipomtpro- 
euiatorabeoproecclefiacoafiitunis,  etiamtmoad 
iuccptai  locum  fibiucndicarinhorpiiali  1 ut  docet 
ibi  Caid.io  q.S.dcclem.  confiitutionem , dcclcd.  ut 
ibipereuodem  Card.inprin.q.ii.infinc. 
ajiiDecimorertibtdilpoutio.c.iaieeoqui  mit.lnprf. 
lib.a.  quodecremm  eft . vt  quahdo  agitur  de  benefi- 
cioeccIcruQicoob  coiiromaciam  rei , non  fiat  mi(-  . 
fioin  poffclUonem,  fcd  ad  fententiam  litenon  coa- 
ccflauptoccdamt,  habet  locum  ui  hofpilali,  vtait 
ibi.Doin.colum.^ 

24  Dccimoquartbfidem  dicendii  eft,dc  in  c.i  .5.  hic 
a0t.de  eleft.  in  d.  vt  fi  aliquid  opponatur  contra  pro- 
uifiooem,clcflioni,vel  poftuldbondftaamad  per» : 
fonamm,dignitatcm,  vjfUanoniam  in  perfonJ , vel 
formam.dc  ob  hoc  fiierir appellatum  aafum.P6t.ap,  * 
pellans,dc  defendis , dt  quorii  inteicft  i die  obi  cAio- 
ms  intra  meufem  amplant  ad  Summ.  Pontif.  quod  • 
fi  para  altera  espcAata  pet  viginti  dies  poft  aduemfi 

altetiusno venerit, inncgotioptt^datut.nfciiicet,  ■ 
• procedar, dtinhofpiuliiiictiaditibiDom.infin. 

25  Declnioquinibtidfeflcinc.vlt.dctefli.dixitAbo. 
quem  refert FcUn  cuieqqarta.poftnu.f.  vaf.17. 

26  Dccimoicxtotproceditetiaminclein. caufamae 

elcA.vt  voluit  ibi  Perde  Anchar. 

27  Decimoieptimbfidt  indifpofitioneclcm.vnicde  • 
teftit.in  integ.vt  tcftamr  Pet.de  Anch.  ibid.  fic  eti^ 
quoad  c.auie  rcfi.in  mtcg.in  d.fcaindum  Dom.  ibid. 

aS  DccimooAaubtuKlex  fccularium  non  iudicat  de 
hefpitaii,nccadiudicatipfum  infblutum:  vtrcfpoo- 
dit  idem  Anch.in  coofiiW' opoitvtpiimo  inquirere 

adfio.  * 

Dccino: 


De  probadonib.  Conclui:  DCCCLXX-  9^ 


I9  Dccimonon6i&vltimotniudcx  recuUtis  pronu* 
ctctbonavnitishorpitaUs  c/fedcuolura  ad  qtjoddil 
monafWnumdcntcntia  non  valctipropterludicisin- 
comperenriani,pcrca,qux  tnd-c.dcquarra,riibnii.8. 
vof.  tp  de  pr7rcrip.allegat  Fel.  i quo  hxc  in  gratiam 
i^dio(bmmderumpfimus,dchucrciaTe  n6  piguit. 

30  Ampliuscflicitiir,tvtftholPiralc publicumenc, 
fc  rcIi^oAim  certum  rir^bcpifcopopolfit  vifiradvt 
aperti  traditgl.inc.f.$.t.inveib.pia)oca.decenfib. 
iib.d.quam  reqoitur  Abb.in  d.c.lopitf  oiu.  5.eo>tir.dc 
cennb.lccmdtcendumcft  quando  fumus  in  dubio, 
nccconftatHoTpiraleEpircopiau^^Oniate  fui0cc6- 
ftradum/cdeanabcacligna,dequib.fuprain  pnnci- 
pio concju(ionis diximus. nam  &tuncab  Epifcopo 
vifirari  potcft:vtc6c!adit  Abb.ind.c  fbpita:  co.nu.r. 

tl  Archid.autemtinc.quidem.tS.q.t.indiAinde  di- 
citomnia  iura,quxdicunt  ecclefiasiraonafteria»  ho* 
Ipitalia , & atia  pia  loca  Tub  epifcoporum  dirpofitio- 
ncconfin€re,intelligcndaefrc  quoadca unium,  ad 
qux  ipTa  loca  ordinata  funt^dc  dum  dicitur  cpifcopd 
iliavifltare  poffctdicendumeft  procedere, quoad  id , 
vt  re^e.dc  maximo  ordine  ad  lUas  vtilitatcs.ad  quas 
)n(Hmtarunt.tencanrur.licitaqi  BrmatArch.ilia  Io* 
ca  {ubcfrecpifcopo, quantum  ad  fupradida , 5c  alia 
fai  iure  cxpreHa  Uram  ,non  in  ceteris , & vt  faltem  ni- 
hil rempmlc  ab  illis  locis  petere  polfitiper  c.vcncra- 
hilis, de  excepr-dc  c quia  ccj^ofcimus.io.  q.3. 

3 a Prxcerci  ftipradida»ArelIiges,tquod  Sc  fi  hofpira. 
iis  cura, cum  religioliim  eft,vcl  facrum  ad  epilcopum 
pertineat  * hoctamen  verum ednon  quidem , vtde 
redditibus  prout  fibi  iibucrirdirponatcpifcopus.fed 
ad  defh  natum  vlum  celigiolc  namq,  rei  ufuro  pcrucc 
tete  nequaquam  poteft.cIem.quia  cocingit.  dc  relig. 
dom.vrdc  tradit  Abb.incap.dcxeaodochiis,nuin.;. 
eodtirde  rrtig.  dom. 

Si  QuodOpnuatumfichorpitaledpoOeetiSab  cni- 
rcopouifitariitanqium  locum  ad  pium  ufiim  coont' 
tutum>rdpondit  Fcdcr.  de  licn.ia  c6f.4d>qucm  refert 
Abb.ind.c.fopitx,num.). 

54  Atbitrarartamentipfc  Abb.in eod.loco.  in  fin.  in 
hoccafudiftinguendum  cftc.Nam,  aut  uiuitillCtqui 
hofpitale  erexit  > dt  tunc  non  poiTet  Eptfeopus  eo  in* 
oitouiiicare:qucmadmodum  domum  propriamali* 
cuius  priuatiuiiitare  nonpoiTer. 

Aut  deccHic,  qui  conftruxit  hofpitale, dc  uoluitre* 
manere  in  ftioftacu,dc  tunc  Epifcopus  illud  uilitarc 
poterit, ut  tiideac  an  ompia  fecundum  dehincli  uolu* 
tafcni  exequamur.niquamuis  locusdit  priuatus,pius 
tamen  appellari  poteft.  utaitAbb.  ind.c.interdilc* 
Aostdcdonar.de  in  cap.ofhcii,  de  teftam.idem  uolutc 
Abbind.c.dexenod^hijs.  Fcdcrici  autem  opinio 
Sfltdligi  potchr.urforfao  procedat  in  coholpitali  pri 
vaiOtin quo ieproH,  ucl  mfcAi  habitarent.^  de  ilHs 
^idem  tantu  in  fpecie  loquitur  Fede.  ut  refert  Abb. 
io  d.&fopitx,eod  jium.j . 

C 0 LV  S 10  DCCCLXX. 

ARGVMENTVM. 

Qux  probanda  fint  ^ Creditoribus  contra 
debitores  agentibus  aftione  hypothe- 
caria. 

SVMMkAHIVM. 

g HypotbttAna  Mgms  ertditor  proh^rt  dtbtl^uod  dtbiiufo 

X Hjfo$biuris^0mt€nd$torjnrcbart df&ttt^uod^fiprtfoh* 
. igats^velnt^itfu  fito  fint  tradittom, 

3 JijfotbKtrU^tgtHscrtdkordt^t^lntobarermeft  ifimf- 

A jftgnorinQH  j 


y Hypotbftariaa^em €ndit9rjm)baredehetdihitotemrnn' 
port  obbgMhnsi  aliqujndop^jftdi^itiuprMemdun' 
tar  obligat  a, tx  * * mjghfommmm feri^ntiu finuntta. 
dr Martiam, num.  7. 

6 Hypothfcaria  ^ens  creditor  probare  debet  dthhoremdo- 
mwum  fui^e  tempore  contrais  obligattomt  : iaxta 
contranam  JenUntiam. 

8 Inbonitnofirit^quMeJe dicantur, 

9 QredUor^^afirmgrretur  adprobjthnem  dominy  in  hypo- 

tbtcartsjcurraro  obtineret. 

10  PoftJJionit  probatio  non  admodum  di^cilit , 

1 1 Hypotheearta  arentt  crtdttori  fatit  ly?  probare  pojfejjto- 

ne  quando  allegat  in fuo  libeUoytJ  mpojitionibui  domi- 
nium  debitoris  tjecus fi  non  poneretur  de  dominio  debi- 
torif . 

1 2 W//>or/;rr jW J debitor  conuentuf  d. creditore,  non  poteff 

refricare  quafiionem  domin^,^cur. 

I j Pra/umpuonbrequirit  ^bation^  fiedfii^it eJaiUgare. 

14  Hypothecaria  ageni  creditor  dH pr^art  debitorem  tepore 
obligationi!  poffidjie  bona, qua  pratenduntur  obligata 
quando  hypotheca  fuit  Jpictalit  de  re  quapta  terta  ftcus 
fi Jurnt  gener  alii  omntu  bonorii.nam  tuc  fatu  entpro- 
bare,  pqfi  contradam  obiigJtionf  aUquandopojJedijJi» 

I j Creditor  quid  debeat  probare  fi agat  bypotbeciria  contra 
baredem  dcbitoris,qtii  rem  cbligjuit , vtpropriam  non 
vt  alienam . 

1 6 Creditdr  quid  debeat  probare  fi  agat  hypothecaria  contra 

hartdtm  debitoris,  qm  rem  obligautt , non  vt  fuam  ,Jid 
utalieaam , remijjiut. 

1 7 Hypothecaria  agens  creditor  debet  probare  illum  maiorem 

ptijfe  2 5 .annisyqui  reobligauit^r  rationem  ibi. allata. 

18  7aeiii.^  partUvirtus. 

1 p Hypothecaria  ages  debet  probare , vt fi  gener alittr  fuerint 
obligata  bona, quod  rei  ilia fit  buiufmodi , quam  ifccia^ 
hier  quis  tjfei  obligaturus . 

20  Hypothecaria  agens  dit  probare debitti  efit  iurt  debitum. . 

XI  Hyjpoibtearia^eni  debet  probare  , pesrfonamifisufmodi 

juifit,  vtpofiet  obhgart. 

zxHypothecarsa  agent  debet  probare  reum  pqfiidererem, 
quam  per  hypothecariam  aduocai. 

21  PoJfefionem,an  fatis  fit  probare  per  unet,  qui  deponant 

ft  vsdsjfe  debitorem  po  fidere  rem  bypotbecasaw  tanqud 
fuam,  ad  obtinendum  in  hypotbtcaria. 

24  Crtdttorti  agentes  hypothecaria  in  quibus  cafibus  Uncan- 

tur probare pojfijfione,0'  in  quthus  domsmum  ex  Cyn, 
dtfisrsdione  in  mtdtum  ajertur . 

25  Hypotbeeariaagtns creditor  contra  tertium  pofftjforem, 

Juu  ii  habeat  tanfam  df^bitort  lucratiuam , fiut  onero- 
famfimper  debet probare  de  dominio  direHo , vel  vtUi , 
aut  quafi  domiiuo  ex  Bart.  contra  Cyn. 

I M-  difeeptationem  folct  i noftris  Ibibcnttb.voca- 
ri,qux  precanda  iint  a creditoribv  contra  debi- 
tQresagcntihushyporhecanaaAione.  Eandem  con 
dufioncm  memini  cxplicalfcm  fuperiori  uol.  i- coc 
cluf.4T6.incip  «rcditoragenshjpothccaria,qu^  dc  (i 
(atislate  diAcofta  cfhvcrum  tamen  cum  multa  alia  di 
oenda  mihiruperenevideam^dc  ne  hanc  materiam 
io  prxfcntia  inta  Ai  relinqui, iccirco  ea,qux  ibi  prz- 
iprmifijnqac  tanrO  attingi.hxc,fateoff  popenda  erat 
ind.conc^f.  aeditoragens,  fed  voluntati  facultas 

* dchcic.iaiQ  enimilla  typis  erat exculTa.Egoigitur.le 
Aor,nebis  ecvdi  repetam, vitra  ca,quxhic  tradi>ad  il 
lam  iam<kdaratam  concluftc  rei  jciam.H^c  igitur 

V aAio  hypothecaria, vt  cbpeta  t mulra  suc  ab  ipllscrc* 

X ditonbusprobanda^ln  primis  quod  debitu  fubfit,tid 
cft,qu6d  reuera  numeraucrit  pecuniam, vel  aliud  ^ 
c6cincturp<mdere,numero,vd  nienfura.  vtin  S.  vU. 
laftit.quib.in^.re  concrahtc.oblig.de  in  l.pen.ff.quq 
res  pi%obUg.pQf  Oc  ait  Roft.de  ordin.iud.paM.nib. 
de  aAio  hy pothecqux  uac.credit.num.  1 .verT.  in  pri 
inis , cui  etiam  accedit  Alex,  in  confil  .1  o&.vtfopto- 
CC0U  cocam  domino  potcftace  Mirandul^.^l.i.n.) . 
Jqfipbbibfafeardi,vol,i,  M 4 veU- 


/ 


lofephi  Mafcardi 


vcrrfcrf  ifta  cft  lib. 5.idcni  placuit  Soc,fcn.in  cof. 1 54. 
vila  petitione  jn  prin-verfin  pnn.  voi>i. peri,  nec  cre- 
ditores. Cdepign.Sc  ini.  i.C.  de  non  num.  pcc.quod 
etiam  pluribus  cxcni  piis  planum  facit  clarifTi.Iacob. 
M cnoch.de adipircen.poir.rcmcd.j.q.29.nu.  ido.  eu 
plurib.lcq.&ita  aflcniir  M ara  nt.de  ord.iudic.part.4. 
diflin.?.nu.6.vcr(  lcd  fi  loquimur. 

Secundo  loco  probandu  cft.quod  fit  res  obligata, 

a t vel  confcnlii  folo  fine  rraditionci  quod  lurticiatcd- 
iensu  dico  dcbitoris.licut  faciunt  tota  diedebitores , 
qui  dicunt  fit  iftud  fub  hypotheca  rcru  mearum;  vt  1, 
i.tf.dcpig.ad.  vel  traditione  reni  intcnicnientc  : vt 
S.crcditor.lnft.quib.mod.  rccottahit.  oblig.ficquo- 
que  ccnfiiit  idem  Soc.len.in  d.conl.  1 J4.in  prin.  verf 
& primovol.  i.pcr). ante  omnia,  ff.deprob.  ’ 

3 Tertium  cft.quoddcbct  probari  ,trcm  efleiftiuf- 
jnodiquxpofict  obligari,  na  fi  talisfitres  cuius  com 
mercium  quis  non  polfit  habercificuc  in  rebus  facris, 

4 tilU  res  non  poteft  pignori  obligari  ; vtrefpondit 
Martia. in  l.i.S.camrcm.&  ibigl.luper  verb.non  po- 
tell.ff.qu*  res  pign.obl  ig.  poflT. 

5 Quarto  locoprobandum  cft  tdebitorerarempore 
obligationis  aliquando  poircdiflc bona, qui  praten- 
diintur  obligata.lic  sciit  Accurf.  in  l.rcm  alienam. in 
vcrb.pignoratiria.in  fi.  ff.de  pig.ail.iuxta  cuius  fen- 
tentiam,(ati.scrt,quod  creditor  piobct  poflcirionc  rei 
hypothccata:  fuifle  penes  debitorem  cum  bona  fide 
polfidentis;  & quod  in  bonis  nollris  ea  efle  vide.itur, 
quzbona  fidepoflidemasivt  in  l.bonotu.ff'.deverb. 
fign.idcfcnfit  Accurf  multis  alijs  in  locis, dequibus 
in  d.c6cl.creditor.nu.  i.cum  fcq.cuius  Accurf.auclo- 
riias nonnullos  fcripiorcs  grauillimosin  fuamrraxit 
ftntcntiam  pta:  citeris  cft  Bar.  in  I.cum  rcsfiibnu.  s. 
verf  quare  porcfti.s  diccrc.C.fi  alicn.rcspign.  dat.  fit 
idem  voluir Soc.fcn.in  d.conf  1 J4.in  prin.  vol.  i . fic 
decidir,&  Affli.inSccifjS^.  licet  hodie  nu.  d.&  fcq. 
hicquoq;  confirmamr  Maran.de  ord.iud.par.4,dift. 
3.nu.  6.vcrldcd  fi  loquimur, nec  latuit  Ncgufintrac. 
dcpig.in  }.mcb.8.part.prin.fub  nu.6.  & ab  iftis  ftetit 
Guid.Pap.in  q-4^2.  llip.q.nii.j.  & intratl.pnfumpt. 
num.  i y.  verf  pnfumitur  dominium. 

6 CdtrU  vcro.tquod  in  rcruiana,&  fic  qn  agitur  hy- 
pothecaria opus  fit,quod  creditor  prober  debitorem 
fuiflTedominum  tempore  obligationis  ,fibiipfcpu- 
gtian^  Accnr.fcnfitind.  §.  item  fcruiana.fupcr  verb. 
quafi.inftit.de adio.pcrl.&  quinondu.^.i.ff'.  de  pi- 
gnor.ciufdc  fuit  fcntcntii  Aaur.in  I.t.in  verb.  com- 
petit, verf  fed  qoi  cft  diffcrci?Wa.C.dtprccar.&  frlui. 
interdi.pcr).  i.li.cum  prxdium.ff.de  pign.dtnonullis 
alijsin  locis. ve  retulimus  in  d.cocl.  crediror  ages  hy- 
pothecaria,eide  adhifit  liar.ind.l.rcmalicnamco!. 
i.ppft  nu.b.vcrfct  fic  dico, quod  contra  tertium  pol- 
fcflbrem.fF.de  pign.ac.  quod  cum  agitur  hypotheca- 
ria contra  tcrtitl  poflcllbrcm, qui  habet caulain  i de- 
biff)rc , fiue  non.iiuc  ritulus  fit  lucratiuus  fiue  onero- 
fus,ncccflefircredire(i  probare doiniitium  iliiusrci , 
quam  dicirefle  obi  igatamfvci  v(ilc,V^<^ibli  dorni- 

. nium  fuifle  di^li debitoris. hos fcquutuscft'  Alex. iiv 
conf  ii5.vjfbpnoecflb  inter  dominam  Danam. in 
prin.lib,6.&  inerinC^S-in  caufa,&  litevcrtente  intCtt 
comitS  Azonem.nu.4.iib.7«iftis  accedit  Rol.  a Valt. 
inconf  i4.‘qnoniam  in  pnfcnti.nud.vol.l. 

Difficili  quidi'&  pcriculofum  cft , vr^ides  Icftor, 
inter  tot  primarios iurisintcrprcrcsfuuinptofcrrcm 
dicium , verum  vt  & in  hac  controuerfia  qnld  lenria 

7  liberi  aperiam, exiflimo  t priofoin  'fcnrcntifpropiuS 
ad  veritatem  accedere, & magis* • communi  fcnbc- 
tiuin  voto dTc receptam , vrtcftiscftlooaf^crilVunus 
And.Gail.prait.obfer4ib.a.obrcr.27,lo‘fVin,fit«a  dt 
ftilocurii  OelphinaTUSobfcruari  roi6rc4fterit  ^uid.- 
Pap.in  d.q.4?2.nu;y.Nct  huicopiniohiribftjividc- 
turaduciuri  Accur.infup.rcIatislocisydQ  tradit  do- 
jniniunidcbitoris  i creditore  piobaridcbcre ; nam 


* pr*tcrquamqu6dilIagl.ind.§.iterfiSerui.ina*com-  , 
muniter  cft  reprobata, vtinquiridem  Gail.vbi  (iip  3c 
Petrusde  Viuol.infua  prati. arr.norar.rit.  de  prohib.  i 
oblig.tcialieii.nuy  7.vcrl  item  nor.  ex  eo  etiam  falla  ’ 
cduincitur  dum  hanc  luam  (cntentianvCaii  I.  C.  re- 
fponlbind.l.ic  que  nondum, ?>.qnoddjcitur.ft'.dcpi-  , 
gnor.Diobarcniiimr  Ibi  etenim. I.C.in  hxc  terba  lo- 
quitur,quod  dicitur , credirorem  probare  debere , cft 
conucnicbar.rcm  111  bonis  debitoris  fuifle , & que  fc- 
quutunintcliigit  enim  Accur.vcrba  illa, in  bonis,  ad 
dominium  Ibliim  debere  refetri , quitatnb  veritate 
aberrat, qudm  qui  maxime : nam  non  tantummodo 

8  ad  dominium, Icd  etiam  ad  poflcllioncm  treferutur* 
quia  etiam  inbonisnoftrisca  cfl'cdicunrur,quxbno 
bis  bona  fide  pollideimir,  licet  raicra  noftra  no  lintr 
& bonis  adnumcrabiitir,  fi  quid  cft  in  a^ionibus,pe-'  ^ 
titionibus.&pcrlccutionibusrpcrcontex.in  i.bono- 
him,la  i.S.in  bonis, ff.de  vcrb.lign.&l.vlt.ff.  de  vlufr* 
ut  etiam  concludit  iplcmct  Accurf  in  d.i.r. rem  alie- 
nam.in  ocrb.pignoratitia, in  fi.ff.dcpig.acl.  quoinlo 

* co*communi  Icribcntium  calculo  cllc probaram  te* 
ftatur  Gaii.iii  liip.rclata  obferiut.num.!.  ubi  multos 
eiuldcm  fcntcntii  utros  refert  .idqifpcciatim  ttadie 
Dyn.ind.S.ite  Scniiana.inft.de  atl.vbi in  h3c  loquic 
fnlam.glofamiplam  ind.§.itcScniiana.&alias,qu« 
dicilt,probari  debere  dominiu,  male  fuifle  loquutas» 
qa  leges, quibus  illarCi  opinio  innitit,  non  dicut  opus 
efleprobari  debitore  fuifle doininu  tpc  obligationis,  ; 
fed  inquiunt,oporicrc  probarcrem  fuifle  in  bonis  de- 
bitoris tpc  obligarionis.Vcru  in  bonis  fuifle  vf,ctia(i 
n5  erat  dominus, led  bona  fide  poflidebat,  vt  iam  di- 
ximus,hoc  idd  loquitur  iplc  Per.  Vnzol.in  d.lua  prae* 
art.notard.tit  de  prohib.rci  alic.nu.y.  hanc  eandem 
illorum  verboru , m bonis, interpretatione  amplcdli* 
lurSpcc.m  §.1.1111.27.  vcrl.fed  quando  dicitur, rit.de 
oblig.&rciolut.fed  quado  dicitur,inquiiSpcc.cUcin  : 
bonisi'Rcl'pond.dic  quando  polfidct.  LtrcClcquidc, 

P t nam  fi  creditor  aftcingcrcrur  ad  probarione  domi- 
nijraro  in  hypothecaria  obtineret,  & ci  hoc  duruiu 
elTct, propter  dominij  probationcpi  difficilliman);^  « 
lofccuscftin  probatione  pofl‘cllionrs,t cuius  pro^tiri 

evfqj  ade6difficiliscft,vthabcfrusabijfdeinaur 
bus, Petro  fcilicet  de  Vnzola.&.AndrcaGail.in 
; nuper d nobis  adduiftis; & ndslat^  fupra  tradi- 
dimus inxonchifionc  de  probatione  domini). 

1 Prior fcntcnriaifa  breuiter confiHnata,non  vlqae 
adeovera cft, quirt aliquas  admittat  dcclaptioncs; 

In  primisiiaq,'picter  declarationes,  quas  tradidimus  . 
in  d ■ cone lufcrcd Itor  agcns,eam  ddclara,  vt  vera  Iit} 

1 1 tqu.indo creditor agcnsallegct in luolibelio  , Scia 
politionibus  dominiu  dcbicori$;nam  tunc  verum  cft 
abfqialia  probatione,  emergere pnlumptiuam  pro- 
bationem domini)  & fic  fatis  cft  tunc  prcibarcpoflcf» 
lioncm.fccus  efler,  fi  n6  poneretur  de  dominio  debi* 
toris.quoniam  tunc  non  obftante,quod  creditor 
probaflctpoflclTionemifuccubercrin  cauta  : lunot- 
Bar.d.l.rem  alienam, coi. 2.num.d.fT.dcpign.  aci.  vbi 
admonet  Aduocatos,vtin  politionibus  ponant  cre- 
ditorem fuifle  dominum,  quem  lequirtirAng.  Aret- 
‘iu  d §.itcm  Scruidna,col.T^nftit.de  aft.quQtum  Icn- 
tentix  le  liiblcriplit  Negufdnt.  $ii  tradi,  depignor.  p 
* mcmb.s.paf.prin.nu.e.vbi^ain  eaconfliinatratio- 
12  ne.  Nam  quando dcbiror,tqui'66iigauiticonuenl- 
turd  creditore  hypothecaria,  non  pot  rcfricarcqox- 
ftionem  domini),  vel  excipere  ,dc  negare  fc  non  efle 
' dominum,  quia  ifSexcipiMofepeWcretorpa  repli- 
cationem doli:vrc(lcontexv&ibi  not.dodl.in:i.fi  in^  i 
ter,/.  I.  ft.  depign.  & ideo  fatis  cft  probare  pofleffio- 
ncm,&  allegare  dominium  dcbit<^x:ftpt*eofM^  ^ 

1 3 fumatur;prxfumptionaniq}tnori  requirit 
ncni,<f(^ioffidrcanralIe^se;vtaitBat4{>4;ftadi^  ( 
tcrium  cum  lnccftu,§.idcm  PoiUohi,ft'.  deaduttiSF 
Secundo i^otibiltoitaadum  cft  illud  ide  quar^ 

lunirC' 
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]4tumKquintum  ,<ScHccUr4ndtim  tt  vftunc  Jemuin 
probandum  (li  debitorem  tepore  obligationis  potTc 
diHc  bona>quar  prattenduniur  obltgatarquido  hypo- 
theca  hm de  requapii certa : quod  Ii  hypo- 
theca fueritgcneralisomniubonoru»  Uris  ent  pro- 
barepofteontra^am  obltgationdaliquandopollc- 
di0c*ira  probat  comex.ind  l.&  qux nondum, 
depign.de  iftocafunoncft  ncccllc  probare  de  domi 
nio.vei  qiuH  debitoris, fcdvrduimustiiHicii  pruba- 
re  illius  polfidHoncm . lOudqi  tradidanu.s  probacui 
et  Bar-ind. I. non  ahciU.col.i. poli  nu.).vctr.  *Sc  prar- 
di^a  Tunt  vcra.t^.dc  pign.a^ioadcru  fcnbt  Bal.  in  d. 
1.CU  ics,col-i.ibi  hoc  vcitmi,  vbicH  hvporhcca  1'pcci 
deata  rc-Cn  alicna.rcs, <5cc. qui  ambo  pcmioticntur 
per  Lvit.C.qnx  respign.oblig.polH  idem  volim  Ne- 
goTan.vbirupra  nu-6.vcrf.  prima  igiturconclulio  lir. 
idem  videmrinrmercSpcc.intit-dcpig.^.  i.niiin.ia. 
vcr.rcd  quamturan  agens, 5c  ind.tic-,dc  oblig.  de  Ibl. 
$.  I .nu.ad.  verHitem  quod  res  crar. 

15  (^idverondcbirorobligauiirciniliius,tqui  po- 
fte^uit  hxrcsdebuoris , obiigauii  th  iliam , vr  pro* 
pciam.non  vtalicnam , an  H creditor  agar  coir.i  itlu 
qui  cftdns  rei  modocdeduin  haedein  debitori*-  hv 
pothecaria  hsercspoterirdominiiqtixdionciff  refn- 
carclEr  non  pofle  dcciluin  hiii  a Ncgulan.  m eodem 
/uprarclaroloconu.7.vcTUecundac6clufioelb(iciit 
non  podet  i ple  debitor  dcflin^us  quM  hoc  pa  Uo  de 
ccgercturmcndaciGdefunOi . Hme  igitur  cl>,  vt  illo 
calii,dc  in  lupenoribusa  nobis  explican*..r.ms  lii  fno 
bate  poffeirioncm  dctuncli  rpe  contrada  oldr.;.itio* 
niSj&deprxfcnti  Pondlioncin  hxrcdis  deducendo, 
& ailcgandoctiam  CIUS  dominium  ,111  lupranu  11. 
vetl  pnor(entemia  dicebamus  in  pnncipatidcbito* 
re  vt  de  hoc  cO  coneex.  in  d.Lrcfn  alienam » in  hn-  £c 
ibi  eradunt  fcribcn.fF.-dc  pig-ad. 

Idem  parirerdiccodum  cAct,  (1  dcfundiis  feciircr 
didam  ^bgarionem  ,&  conrradum  noTe  hxredis, 
de  promifilTctdcrato proco:  tuccnnntcncrct  heres 
habere  ratum  didumcontradu>&  fuihccret  eadem 
probatiOAlequa  mododiximusiuxt.  Icmetiam  Pau. 
CaUr  inl.folumm.^.lbluta  111  pnn.&  ind.l. rem  alie 
nam.col.i.nu.4  verfex  leainda  pjrrc.it.de  pign-a^, 
quem  Icqumu  Ncgulan.vbilupia. 
j6  Antn extra  lAosduos  cafusdclunchis  obitrallcc 
re, qux  nOcrat  iuaded  erat  illius , qu>  pollca  liiit  luus 
hxres  an  tunc  prxdicla  habeam  locii : adeundos  ent 
NeguUnd4rad.  de  pign.co.  i mcnibr.S.  par.nu.7.m 
h.&ou.  UjVerf. quinta  condnl'  clt.vbiidvberrimc 
difcutit,&  iDidcm  alios  quampinrcs  calus,in  quibus, 
Huc  de  dominio,  autdc  poilcthonc  probaisdum  ell 
egregii  refert, de  cxplicat.tu  lilum  conhilito. 

J7  Qufnrum  rcquihium,  f ^ xb  eo  ptobandu  c(t,  qui 
agirhypothccaiia  contra  debitorem  illud  tlhvt pro- 
ber Ulummaiorcm  fuidc  vigintiquinq;  anius  ,qm 
rem  tllam  obligiuic.  minoris  enim  ics  tacite  nqobli 
gamur,  ^ ea  ranuoe  probatur  res  tutorum  radte  ob* 
ligasuur,vtl.5>raoftcio.C.de  adimn.tuto-lcd  imnoc 
luror  eilb  non  p6t  j quia  hi  demu  tutores  efle  poliunt 
quonim  resofHigari  ponunuira  lauxalmpe.  lultini. 
in  1- vtt.  C.de  legit,  tutcl.  fed  res  minoru  non  pulliinc 
obligari.vttcfpondit  Vlpia.in  l.i.^li  minur  a^ann. 
if.de  reb*  eo.  qui  fub  tutc.vci  cur-  (unt.vc  lUiuit  Imp. 
^niUn.in  i.4cx.Caic  adimn-tut.li  ergo  cxprcfsc  nO 
obIfgsnt,vcexdidIis  legib  probauimns,  eego  nec  ri' 
1 8 doi:qaia  oon-debet  t pius  polTc  tacita,  q cxprcfla.vt 
l.quicquid.  if.de  ycib.obli.&  l.CcUus.tf.dcarbir. 
j 9 Sexto  probadum  dhtvt  fi  gcncralitcrhiermtobli 
gate,quodresiIla  fit huiul‘modi,quafpccialitcr quis 
eficc  (ligaturus:  vtcaiiiO  cft  ab  VIp.  inH  obitgatio' 
ncgcncrali.IF.dcpignA  argJ.qui  libctam.ft.de  pcc 
et  tradidit  Spcc.in  i^^itale  obii,  et  folutio.S.  i.nu.ad. 
vcrfledqmddcbct creditor.  . 

•o  Scptiumnj>efl,f quoddebituoifitflcuitcdcbiturfi 


enim  fa^umcftpadu  deno  petendo  tollitur  hypo» 
thecanaaliqiiandoiplu  lUK.aliqiiad^^pcrcxceplto 
nem  :vf  J.li  tibi.i.dc  pignorc.ftdc  paais. 

XI  Oclauiimrcquiliiuinitquando  probationcindi. 
gcr,vt  probetur  iftjulmodifiiiilc  perfonam,quxpof- 
let  obligari, non  ergo  funoliis.nec  iStCin  boms  iiucr* 
diCluni  cft,vcl.js  cui.ft.de  verb.  obiig.  & arg.l.ncc  in 
hinofuin,  tf.  commo.ircm  nccHliu.sfamtliasinmu' 
tuo  proptcrMaccdomanu.  S-  C.  vt  Ued,3c  lutianus. 
ft.ad  Maccdon.niii  in  ilJiscafibus,  vtm  v1l&;  pcnul. 
S.illius  legis,  (cd  de  lulianus. 
tt  Nonuineft,treu  ^n}dcrerem,quam  hypothe- 
ca na  n>  zduoc»  t : vt  de  hoc  {requi  Ii  to , de  fu  periorib. 
not . iloftred.  in  par-  i.ordin.  iudi.  rubr.  de  aflia  fcc' 
iiia.de  lub.dcadio.hypoch.perrot. 

Diximus  fupra  inrer  ca  tera , qux  probanda  fiinti 
creditore  agente  hypothccariadcbcrc  probarepof- 
fefiionem;  quo  patio  probabitur  hyc  poficlfio^an 
2 ; ftidicicr  probatiof  perteftes  ad  obtinendu  in  hypo- 
thecaria , qui  deponant  ic  vidille  debitorS  poficdific 
icm  hypoihecatainranq fiiain^Er  quidem  lUxta fen 
ten.lo.rabr.ind.S.item  Icmia  na.  inftit.de  aciin.  non 
latis  clVct.di  fi  deponerem  de  tiiginta  annis quciq  fe 
quicuiGuid.Pap.inuacl.pcxfunip.nu.i9.vcrfprxni* 
inimidomimum.  * 

Connramimrh  de  Aylocunarum  De!  phin.iiuslo' 
uaiiiblcrcrcftaturidcinGmd.  ^p  ind.dcci.4;2.  lii* 
perqiicftionc.nu  s.sxiliponccreditor.nam  precato, 
quod  debitor  polfidcb.it  rem  h vpoihccatam , vt  lui 
unquam  dominustcinporcobhgarioms.iiidiccco* 
fucucruntdcccrnerc  hypothecarii  crcditoncompc 
fere  contra  tertios  pollctlbrcs ; vr  tradir  g!.  in  d l.rcin . 
a]icnam,fopcrycrb.  pignonriria-dc  ibi  pleni  Dod.  * 
if.de  pign.aci.  ficque  fecundum  huc  fttluin  fo  vidille 
iudicaninparlaincnro.Siincxtcriscunjs  Delphina 
rus  ic  in  cuna  ofticiatarus  cmit.itrs  Grat  lone^ol.  aOc 
ncipicinct  Gutd.Pap.juq.4t2.lub  mi.;. 

(^od  mtcliigir  ibid.Gui.rappriusfada  difizuftio 
ne  bonorum  pnncipalis,  viair  idem  in  prin.  eiufdc. 
q.4;2.pcrgl.in].quid.im  inftio.mprjn.fupcrvcrb.ad 
.fnoncri-ft.dcconiii.iofti.vbidicir.qnodfiquisvratur 
rc.vt  dominus  prxfumatur  dominus. 

Verum  antequam  huic  cuclunoni  finem  imponi 
24  Cyni  diftindioncf  in  d-l.com  tes  poli  nu.a.vcii.pro 
ptcrcaprxdicata.cn  alienares  pigii.dar.lir  quam  bo 
na  pars  jeribentium  in  omnibus  tere  cius  membris 
fequirur,quxi^ctou  materix  non  parum  lummis 
aftcrer.in  medium  profcrrc  dccroii. 

Siciuq:  diftmguit  iplc  Cyn.Nam  aut  agitur  dire* 
da  hypotheca  na  •aut  vtili.'tidircda  agitur^  rue  pro- 
culdubio  dominiucft  probaJuin  iicq.  inrcliigcndu 
eft.quod  nor.in  1.  i-C  de  precar  ex  Salu.inrcrdi.  Se  in 
d.^.item  fcKiiiana.inftii.dcacf.  Hincctiaineft.q>qui 
agitdircc^  non  cftbcncconlulrus  propter  difticulta 
Kin  probationis, fi  veto  agitur  vciln  tue  refert  an  aga 
tur  contra  ipfuin  debitorem  , vel  eius  hxrcdem , auc 
contra  tertium, fi  contra  debuorem  tunc  faiiscft  pro 
barc  debitorem  folu  bona  fide  poftcdiOc.  quia  no  li- 
cctdcbifoci  obliganti  refitrre  quxftioocm , argu.  1.  fi 
jnicrcolonum.^.i.ir.de  pi^&ita  proceditglo.ind. 
l.cum  rcs.in  veib.pignoraritic.C.fi  alicn.tc5.3c  c.9  fi 
agatur  contfa  tertium  pofteOorem,  3c  tunc.auc  fioga 
hiris.fiicceflbrhabct  caufamlucratiuam,autnoo.$i 
Jucrattuam  habeat  idem  dicendum  ell,  quod  in  pnn 
ci^hdcbicor«di^un3cft,tuiic,(blicct  faciscOcpro 
barc  poUcnioneni.Si  aurem  onerofam,aut  agit  exedi 
tor  ad  rcm,aut  ad  pofleftionem ; fi  agatad  rem  opus 
cft  probare  rem  fuilfeio  bonisdebitoris,  idcftdcbito 
rem  poflcdiifcbona  fide  cum  tItuio,(icqiaccipicnda 
eftghind.l.rcm  alienam,  iavctb.  pigcioratitia.in  fi. 
* ff.de  pign.a£l.idque  * communiter oinncsieoac  re« 
centiores  ait  Cyn.in  dd.cum  res.  coi  .x.poft  ptin. 
fii  veto  agat  Ad  poflefiionC,  omefi  exat  ulis  credi- 

tor,cui 
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tor , cui  omnia  bona  dcbitorisobligata  fuiflcnr  ficut 
hodie  tn  infiris  • in  quibus  obligatur  omnia  bonat 
& futura, &prcfentia)&  c.rrfert  an  debitor pofTit ad- 
uocarc,  fecundum  quoddrinl.i.  flF.dc  condi,  indeb. 
cum  al>is  relatis  dCy.tuc  quia  in  generali  obligatio- 
ne bonorum  videntur  ede  obligata  iura,&  asiones 
l.mcorum.ft.de  verb.  figni-cum  fim.item  quia  ed  ius 
quoddam  infiftcdi  rei, vt tradidit  Cyn.  in  l.hcct-fF.de 
acq.  poli’.  & tura,  & aclioncs  in  generali  obligatione 
vcniunt,l.nomcn.C.quxrcsjpign.oblig.pofl'.&  licil- 
ludius,  q> appellatur  podi^lbo  in  obligatione  cedit 
&adiocompcrcnsad  recuperationem.*  tue  inquam 
creditor  probando  fbln  dc  poflcilionc  debitoris  po- 
terit agere  licut  contra  debitorem  debitoris  liti  cx  ge 
iteraliobligationcrdummodo  creditor  fnus  Iit  credi- 
tor poflidentis.vt  l.crcditores.ft.dc  vcrb.lign.&  petet 
poflclUonc  adionc  illa  vtili,qiix  debitori  dircaa  co 
petit,  vcl  adionc  vtili  hypothecaria,  vt  1.  grege.  §.2. 
depig.Autdcbitornon  poterat aduocarc,&  tunccrc 
ditor  non  poteft  agere,  quia  dc  poflllfionc  debitoris 
nonagiiicum  litextinda.arg.l.Poponius.  §.vlt.tt.dc 
acq.pon'  & 1.  eu  hxrcsin  prin.ff.eo.  & pcrconfequSs 
obligatio  Huc  pignus,  vtl. ficut  in  prin.fF.quib.mod. 
pig.vcl  hypo.fol.de  poficflionc  vero  polfidctisagcrc 
non potcil,quia  non cftobligaA  fccundu  lacob.  dc 
Aret.qncm  refcrtiS:  fcq.Cyn.in  d.l.cu  res.  circa  fi.C. 
fi  alicn.rcs  pig.dat  fit.h^o  cx  Cyno  tradidifle  fit  laris, 
vttotam  hancmatcri.i  illufirarcmus,quamqhuius 
difiindioquoad  illud, dii difiinguir,  inter  caulam  Iu 
cratiua.&oncrolam, reprobat  a Bar.  ind.l.rcmalic- 
nam.col.2.poftnu.6.verf.ct  iicdico.  tf.dc  pig.adl.vbi 
25  intrepide  fcnlint  q»  Gue  tertius  pofleflbr  habeat  cau- 
fam  a debitorc.fiuclucratiuam.fiuconcrofam,  fcin- 
per  creditore  dc  dominio  ditedo,  vcl  vtili,  vcl  qnafi 
dominio  debere  probare,  cuius  Cyn.  difiindtionem, 
vt  diximus  alias  fcquutus  erat  in  d-l.cum  rcs.col.  i .in 
fi.  Bart.  verofniam  in  d.l.rem  alienam  probauit  Nc- 
guf.de  pign.in  d.?.incinb.d.par.prin.nu.8.  vcrf.tcrti.i 
conclufcum  plurib.fcqq.vbi  late  cum  tuctur,ct  tuin 
auAoritatibus,  tum  etiam  rationibus  ciuldeinopi- 
**  nioncin  corroborat. ibique de  magis’*'*  commuhk 
fetibentium  fcnccntia  teliatur. 

I 

Cone  LVSIO  DCCCLXXI. 
ARGVMENTVM. 
lad^acio  faciat  necne  indicium  ad  torturam. 

S VMMARIVM. 

1 Idliatio  non  probat , ntt facit  indicium  ad  torturam  con^ 
tna  iaHantem.  Contrarium  nu.l. 

3.  Sapi  minmfaciunt  bominet,  qui  magna  minantur. 

4 Jafiatto  facit  indicium  ad  torturam  ifiiaUanc  confutui' 

rit  minata  txtqui. 

5 Didfa^fadJapfnJanturixprr/onis, 

6 lavatio  non facit  indicium  ad  torturamJiiaSlansfit  bo- 

movilii,impoC»nt\nic folitm  talia  txtqui. 

7 Lingua  lubneum  facili  trabi  non  dtbtt  adpanam. 

t faBaga  Adationem  non  probare  f minufque  fa- 
M/m  HK  cere  indicium  ad  torturam  contra  iada  n 
l|9  tem fanxerunt Impp. Dioclctia.de M axi. 
in  l.mctU:  C.dc  hisqux  vi  met.  cau.&  ibi 
tustarunt  Cyn.Bar.Bal.de  Caftr.idcm  Cyn.  volnir  in 
' l.vnica.Cfi  quis  Impcr.raalcdix.  cui  adhxrct  Bal.in 
Lvit.  pofi  0U.4<.  vaf.  inducituihxcicx  ad  quzUionc 


talem.  fF.de  hxr.  inftit  ad  idS  refpondit  ipfetretBtK 
inconf.77.ad  cuidcnrjam.  Aib  nu.  i.in  fi.vol.?.cui  ac 
ccditHipp.in  prad.crim.in  S.  diligenter  nu.t6.verf. 
feias  etiam  in  hac  materia,  quod  etiam  fcufir  lacob' 
Nouci.'in  trada.  ad  dcfenfam.tit  .an  indicia  pro  teo 
danda  finr.n.76.vcrf.  iadatio  hoc  ide  probauit  Mar. 
Ant.Blanc.in  trad.de  indic.nu.  1 86. 

Ratio  huius  rei  illa  vr:quia  fxpe  mimis  facili  t ho- 

2 mines,  tqui  magna  minantur,  vt  dicit  B.ild.in  l.vlr. 
vcrf.induciturhxc  lcx.fF.de  h^rc.  infiitu.vrdt  inquit 
Hippol.ind.$.diiigentcr.nu.j6.verf.  feias ctid  in  hac 

, inatcria.de  in  d.conf  27.in  prin.col.j.  vtcria  inquiut 
Blanc.ind.rrad.dcindic.nu.iSj.vcrl.min^aurinca 
fu.  lacob.  N oucll.  in  d.trad.  ad  dcfcnfam.nu.  j ?.ibi, 
nam  fxpe  minus.cx  Marf.conf.72.in  prxfcnti  conful 
ratione,  poft  nu.  6.  ibi,  propter  verba  non  fcqiiuntuc 
vcrbcra.pcr  l.ob  hxc  vcrba-fF.de  his  qui  nor.infam. 

3 Contrarium  f q>  imo  indantia  faciat  indicium  ad 
torturam, tenuit  Spcc.in  S.fpccics.poft  nu.7.  verf.  fcd 
pone  P.minarus  in  fi.tit.de  prxfumpt.vbi  dicit,  q’  po 
tefirormcntisfubijci.de  lo.  And.ibi,nu.3.in  verf  vio- 
lenta aut  prxlinnptio.  fuper  verb.  lex  vnica.  in  litera 
D.dc  mente  Dyni  in  i.  diuiis  Adria.  verf  diuus  Pius. 
lF.de  o6fto.reot.de  per  l.;.§.dc  his  autem.  If.ad  Sylla, 
idem  fcnlicHipp.in  d.S.diligcntcr  nu.85.verf  quxro 
nunede  alio  quotidiano  dubio,  dicds  itidem  indiciu 
facere  ad  romiram,idcm  refpondit  Marf  conf  ?.  fx- 
pe,ac  Ixpius.  nu.  t ;.vcrf  quod  minx  faciut indicium 
ad  tonuram,fcquiturFclyn.inc.alFcrtc,col.rlt.  poft 
nu.i  a.vcrfde  hac  partem,  deptefump.  dicens  in  ifto 
calu  nihil  operari  diftindionc,  an  fit  folitus  cxcqui 
m i nas  nccncdcd  in  folito  minas  cxcqui  augere  indi- 
cium ad  torturam  ,fcd  bene  operari  ad  cxcufandum 
aliquem  ratione  metus : vt  etiam  per  lafremiifiuc  in 
l.rogafti.S.fi  tibi.n.Q.vcrf.  fi  crgodico  alicui.  lF.fi  cer. 
pet-idem  voluit  lacob.de  Bcluif  in  (ua  pra61.  iud.  tn 
rub.dcindicijs.nu.39.vcrr.itcm  fi  fe  iadauir.  quem  re 
fert  dcfequirurBlanc.d.rrad.dc  indic-nu.i85-vcr.de 
iacfationem  facere  indicium  ad  torturam. 

Limitabis  priorem  conclufioms  fenteniiam  locq 

4 fibi  non  vcndicarc,f  qn  qualitas  perfonx aliud  indi- 
caret, vcl  fucritcdluctus  minas  cxcqui,  vclfi  potds» 
dc  g>  minata  pollet  inferre, vtdicit  gl-in  d.Lmcrii.  fu- 
per verb.iadationibus.Cquod  mcr.cau.qudfequun  i 

* tur  * omnes  prxeitati  Doft.  in  fupradid.i  conclulio- 
nc,quod  ena mconfirmauit Specu,  in  d.  §.  fpccics.d. 
vcri-lcd  pone  P.minatus.poftnu.7.vcrf.lblutio,dicut 
quidam  cxprxmilfis.d.tit.dc  prxfump.Bal.idcm  vo- 
luit in  d-conf  77-fub  nu.  i.ciuldem  fuit  fententix  Coe 
pol.cof.29.  vifoproccfiufado  fuper  homicidio.col. 

5 e.vcrfS.fubcftcriam.cxpcrfoniscnimtdi^Fa pcnla-  , 
mus,vt  d.l.vnica.C.fi  quis  Impc-  malcdix.  dc  tue  ifta  - - 
iadatio;  fcu  minx  fcquuto  cftcdu  faciut  indiciu  ad 
tonuram.ita  dixit  Blanc.d.trad.d.nu  183.  verf  mine 
aiu6  aficrens  ibi  fic  * communiterdici , dc  diftingui 
per  Dod.  vt  ctia  m ante  eu  cft  attcftatus  Imo.  in  l.vit. 
col.pcn.vcrf  virimoindudt,dchxrc.  inftit.  Iccusf  (i 
efict  homo  vilis,  impqtds,  nec  folitus  talia  cxcqui.  ve 
traditIacob.de  Bduifind.ciusprad.d.nu.39-acbec 
enim  qualitas  ciiminis,dcpcifbnxconndcrari per  d. 
l.mctu.lF.quod  mct-cau.de  l.;.in  pdn.ff.  cx  quib-cau. 
maio-dc  melius,  ini.  famofi  ibi, an  qui  fecerit.  IF.ad  1. 
lul.maicft.quia  exdidisfada  penfamus,  vti.fi.Cde 
olfi.magiftri  militum.  3c  I.  habes.  fF.de  fuppcl.  legac. 

dc  lubricum  lingux  f facile  trahi  non  debet  ad  p^n3-  r 
d.l.famofi.lF.ad  Icg.lul.maieft. 

Et  ita  intclligcnducft  procedere  fupradida  con- 
trariam opinionem  Spcc.  dc  aliorum  lupra  citatorii 
in  d.contraria  opinione,  giiadatio  &ciat  indiciu  ad 
torturam , attenta  qualitate  pedonx,  vt  fi  eft  potens, 
diucs,homomalx  vitf,  conditionis,  defaraxfolitus 
luas  minas  cxcq,vtaitHipp.d.§.diligctcr  nu.85.verf. 
quxio  ounc  dc  alio  quotidiano : idig  inquit  Thomas  ? 

Piperata 
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npAtta  ia  tr»*.  de  fanu  nu.4p,  vce,  idc  fi  fo  ttiUi- 
fo.Cctctndii  Nouel-d.t»<^jd  dc^n/am  loconup 
■aUitoin  d-vctb.cijano.ou.77.  & itidem  limilitet  di  ■ 
fiinguit  BoCin  fuo  ciatiiArim.  iii.de  indic.  & cbCdc- 
f niiO(Kan(ctormr.nu.44<vfaiicll4ti4il)ace4e'CQm- 
«RUO  opio.  OoA.  in  d-i.lmcmoi.pcr  glo.f bi.  C quod 
met.cauC*  io  d.l.vlt.^c  hete<UnIl-3c  jaCin  l-fi  fu- 
per-C^e  trao(a.&  <lKUcflerandanKntua)  fuperd.l, 
•rmet.  Imp.  malcdixabi^ex  pronisbominQ 

dida  peiki&niUt^  MeaQc4carbi&.  iudi^iib.  i.ccru. 
4.caT.  }di  .po(lii|%;p.ver(>  aut  is  minans  ^ bpnio  vi' 

. IU.&  Bian.4-traa.dcin(i.ouvl97t 

Tani^ii^c4di<Uni  eparrarum  opin.  9 ia^lario 
£|icu(iQ(ligu,di(UlaAn<J.iQaddi(.a4S{>c^d.  Sfpe 
ciet,m4-vctCviolc«u.inpci4vctb.  lex  vnica,in  d.li 
ter*  Pdn  fi.fenurHc  cbluctudinc,  It  obfciuatia.  vt 
ibb ver. qqjctjuid  to  Bc  de iurc conrrari p leruaf  i quia 

«xvoica  indicio  ton|uctui,d.tiLdepc;eruinp. 

Ali*  *d  coociulioaeo)  lpcf(*ncia  ti*deniui  inita 
MCOndufioocmin^. 

€ OV  C IVi  f 0 PCCCLXXli, 
AACVMEKtVM, 
la^eruum  neminem  przfumi  quo  p^idq 
accipiatur, 

SyAtMAHfFM, 

3.  Aimrui  imMitfrtfiumitar, 

3 ^M«p<>tiuitn4uadnnjirwm4ii,i(idfn‘itii4i»m. 

j J>iiifioMm/)k0mfntriiammltUdmmi,jat>nveri/!mill. 
Itr/iae  mmlttf  ttam  fahurn , tmnt  nutUtttun  Ixiim 
fttfumHm, 

immttup . ' 


7 

iaut  ,irty^iiiufsMptrvt(t*lu 
fiuuuim  faedaiia/  mmtjti 
ftc»ufa,3iumJiufk^xmdtfr4Urmt.  ^ 
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i Hmcijlud  confcquiiuri  tutin  dubio  donatio  nd 

praiumalur-pt  doiuii  gl.in  l.uttu  ff.de  don.intmir,& 

Uxo^cuj  «tccdii  Bilignct,indcc.i.Pen-.cxifleiii.nu.6, 

Jaf.ind.l.roei 

pi.a.S.  Ii  ubi  nu. ' . ucn.itcm  dum  glo.  fl  li  cet.pe^ 
Jdc  Ltiplii  Fulg.inl.fi  p.iicrno.nu.x.C.dc  ncg.gcAA 
111  l.UpiMUraiof.S  idcui  Papin.il  x.nu.i.  ft.mand.Ht 
ctiiconhimauitCum  in  l.li  aliquam  nu.s.flf.de  aco. 
polLadideniicIpondii  Mar.Maninconf.an.num. 
5^vol.i.dcquolariiDinedi»iniiisluptaiiic6cl.5t4. 

Itona  uo  i^tiiari  rcr  non  pmplunii  tur. 

: «fcx  conci.  etnoftr4  fit » vt  quii  foluCs  f pcafionem 

pro  ahornuliisiJnnis,  qui  verifimUiter fine  inidato 

uimiiiiC  lolwerct  ,runc  mandatum  habere  prarfumif 
cond.9ncrno  velit  «aaicfuG: 
vrauvtorcftXjraqin  tra^.depr^ump,/.i.gl.4.{>o(i 
veri,  i 1 'VerMamen  fipolVcriorcm  Icqui. 

* .f^^J^^^j^cconclu.lupradjclam  procederet  inhofe 

.d»hgen,flcfiudioroprcfaipiiias.vrd.|.cudindcb.ibi, 

& maxinid  fi  is.&  ibi  gl.fup  vcrb.diligcns.fF.de  ^ba. 
LinmaiMi  cond.  2c  liUtioncm  noii  habere  locu» 
7 qo  f res  data  fii  paruaptSc  tradens  fit  dmes,  jc  rccipigs 
pauper.vel  tairs  10  quem  cadatatfc^jo.vf  dixii  glo. 
wper d verb.pro  cautq.arca  mcd.in  d-l  cum  quid.ff. 
« ccr.pcr.3c  gl.  tn  1 > fi  fiiii  lui  fuper  verb.probet.  C^ic 
d.|..vmin).ft‘eopr.  vc3cpU 
ccrpcr.cui ac- 
cedit ipuJg.ind.f. fi  paremo.  C.dcncg.gefi. 

* Hdi  darem,  t it  aliquid  faccresin 
rtoct  Ueflri magna qu.iniitas (palus  noncUesf*- 
autus.exl.lKl  ic  11  moc5.S.cu  qs.ff.de  don.  inter  vit. 
« vxaA  aderun  Cal.md.l.cu  quid  n.  1 1 .ff  (i  ger.pet. 

9 Ttrriolimita.ljcx aliqua ci  ftlfataliquiddarS. 
quam  tallam  fciremde  pnricnio,i(  ubi  rradidilTcin, 
n I.CIUUS  per  etrorcm.ftidc  tcg.iur.  & idem  Callr.ait 
Al-eum  quid.d.qir.i  i.ff.ficcr  per. 

Qo  n c l,  V S ! O DCCCLXXm, 

argvmentvm. 

An  illud, quo4  idem  ojira  fuit, hodie  efl?  pro 
fumatur, 

i r M Af  4 R I V M. 


laaare  '■  ,. 


, . . , ' r'fl*°'’‘*‘'P»“.inl.  cumdemdebiit). 

>.qmenini  foluit.vbi  (cnbentcs,ff.deprab4icctcbl- 
l®lei  Imp.luftiniani.  referipto  ml.vit.  ibFneqi  em 
ucboaiolimplez.  Carburianuclfidt  videre eff  ex 
^.Pau.inl.Cmpan.ff.dcopct.  libc.in  eandedefe* 
dicBiJamgl.rn  l.fihacrcsla  i.b.vltlupetverb.perer- 
loc&tf.ad  T reb.vt  A cemiiit  gl  in  c.qt  veri  limilc  liip 
veib.  conceflcrit  de  pnefiimjn.  per  c.  liipcr  hoc.  S.fic 
tnaeipenenti*  de  rcnunc.  & e.folicitc.  $.quia  no  eft 

neriOmilcdereiliJpol.Ocairerait,  fcSpecu.5,1.  poft 
?“■  j’  'S®  peio.ric.de  pet.de  polTide  deci 

dendofenCi  Affldecis.ucctimrdubiumnu.aiajcr 
gip^agnico  aiMit,  ut  ft  confulendodixit  Pariti 

conl.teanregaladecetnensnu.r.ucrf.nonlit  credi 

M/tl  M ^tnl<4a»m  /n.s  D..ft  i fl  A ^ , 


t±X±±!S^S=^ 


fet.mbj)r>5d.<petjarapiobauit  Caft.  in  1.  cfi  qu  d nu 

ixuerfic. extra  laoscabu-ff.  6ccrt.pet.ubi  glo.fupet 
■eib.proc3uto.circamed.quod  necUraitlo.Netuz. 
inconf.<*.ou.sxdt  Fulg.in  l.quod  netua.nu.19.ff.  de- 
{lofdc  Franc  Arct.coiiilI  14.nu.18. 

i ConcLnoarxcatiocftiquiaquilibcttauamspiz- 
fumimT,fcaeglo.ia  Iqux  dotis  fuper  uccb.tcnebinir. 

I ff.fol.mat.ac quia  quilibet  potius  f tendit  ad  coniet- 
uandum.quan)  adpcrdcndtim,  ut  teOatut  PariCin  d. 
conf.  J94IU.6.  d.ool4.  pet  tex.  io  d.t.  fiipaJtocdeiC' 
oun-AiUcimdciiKleb.  depiobai. 


• - - "'>  V <ioiluprafH*iiiuT  txcommuni 

etuttrarium  prcbtft$r. 

4 Jd<m  <fuod  oUmfuit  tn  tfftmi»  tHtan  bodieprAfumilfft, 
> AOf^ant  $3am  debet  proba  re. 

^ rerft^auajutt  in  depe^Oyvelin  Ugato^xHlin  alis 

(dmgati<me,boam9jfftpr4jumitar  niJieomrariSprobef. 

7 Qw  obmfuH  pater , patronus , dominuSf  jiUus^  Ubertus, 

feruuSiiSr  hodie prafumitur- 
% Q^uUiolim^t^taUirtiamMieprafumituf, 
p (Mniatut in aceufjt.  t .^Tia/eeidaealUniari prefumif. 

I o T ertor^ut  oUm  mafk  fi  ge ferit  in  admini/handj  tutel^ 

irhoditperperamfigtrtreprafHtntndutnefi, 

I I Rem  immobtUmjStjm  futft  intra  tUot  Urminot  (teonfUt 
prafumitmribtdeyiy  hodie  ejfi^pYobeturtontrariU, 

1 Vr  Mdfl  Mfaa9^aa#oas.  Va /am.  


1 J Ru  mxiari  imUiii  Urminii, 

'4Afut^otnmmimmoUlhtttig4mill»m4.^pnbiirt. 

1 1 'Xjt  fmmditkt  txttriht^ftmxntuf,  " 

1 6 olimpajfut  tfi,  eT  hodie patiprafumtur^  ettqw  olent 

fieHiratutyhtemeceettvefae/tteuerieane  hodie  taiu  praju 
malureeeficoittrariemprabeteer.  ^ 

17  PaffimeiieitTmfeta,eimmtrte^4durtmi  prtfeteetitun 

•JIMioeU.m.w.  jmmeeeeer, 

l9^fndm*li3xoUKO,vtiH4kMmeitatt  ,irMie  e/H 
prxjiemiteer.  ' 4/» 

FmtvIim.M. 

toQgt 


3.0  ditit  aliaatm  tjft  Mlibi  id  proiart  debet. 

31  Qui  (Aim  biipuifiix  bodkpreejumitur  habere. 

2 j Confnn)ptiontm  rei  aJkgam  iBam probare  debet. 

24  Qu!  lifigauitygtfiihvelproeurauit  nonpreefumitur  hodie 
fatere,  quantum  ad  ipfum  agere,  hcet  jnut  Jk  in  vo* 
luntate . 

X 5 olim  fui t infans, hodie  non prafumHttr  infans. 

Ratiaefi  nu.ib. 

27  Jnprobationtttmporufimper principium  tfporiseft pro. 

bandum,&cur. 

28  Idem  quod  olim  fuit,  quod  pertinet  ad pradieamentum 
‘1  quando , bodse  non  prafumitur  tfie , etiam  Jt  necejfitas 
- botnonfuadtretyfedvtriJsmiUtudonaturalts. 

2 9 Senes  ,qus  sn fentfbtU  gracas  liter  as  didicerunt. 

30  Bt  fi  alterum pedem  in  tumseJo  haberem , non  pigeret  sU- 
quid  addijctrt,  Sapientis  cusufdam  fehtentsa. 


T A r i ^ durare  pracfumirur^vdivr  aliter, 

, XQCIlLlCtXv»  & apertius  dicamus  :id{fqu6d 
olim  fbitihodie  c(Te  praetumic:  iic  docet  Ba  l.in  1-cx  p 
jbna  col.i.fub  nu.r.  C.deproba.hoc  idem  colligitur 
cx  eo,quod  tradidit  Innocjn  cpropofuit.  de  cicr.ex- 

2 com.de  pof.min.  vt  t G quis  olim  cxcommunicatum 
fuiflfe  probetur, Icmper  ranqui  cxcommunicamm  re 
pelli,  nifidc  abfoIutione.dcKeat.jquod  etiam  probat 

* cx  eo,q>  tradidere  feribetes  • comuniter  in  1 iiuepof 
fidctis;Cdeprob.&inl.n6  ignorabit,  C.adexhib.vt 
refert  Alcx.in  coi'  t j h vifo  proceflu  caufae  inter.Mar 
cum  Gualchinumxol.j.num.rpoft  verf.  necobft.G 
dicerctur,q>iftetcftis,lib.i.g»lciliccr,  qui  olim  pofle 

3 dit  t pnrfumatur  & hodie  polfiderc,fi  allcgct.lic  ctia 
notauit  Arch.inc.Pontifices,7-qr.idcm  tradit  Spcc. 
in  tii.de  peti.  & pof  §.i*vcrf  vlt.  Gc  aadidit  Bal.  in  d. 
J.non  ignorabit,  nu.  t .C.ad  exhib.  vbi  etiam  Cyn.  dc 
Sal.inl.indicia.Cdcrei  vend.idem  Bal.in  l.fi  mino- 
rem,nu.6.G  de  in  integ.  reft.roin.  liceriiienfit  Alb. 
inc.olim.il  i.col.S.rubnu.i4.dcrcftit.lpol.cumfex- 
centis  aliis  relatis  i Tiraq.intraa.  dc  pntfcr.in  vetb. 
continue,  &c.  gl.  5- 

Concl.hanc  Bal.  ampIiat.Tn  odo  prxdicamcntis, 
in  d.l.ex  pcrfona.fub  d.nu.z.  vuf  in  his  odo.  Gnguio. 
tum  exempla  afferens. 

Primum  itaque  concluGo  ampliaturin  praedica- 

4 mento  lubllanti^  t vt  q»  olim  fuit  in  cflTentia  cri3  ho 
dic  pixfumatur  circ,atg.l.tcftium,in  fi.  Cdc  tcftib.dc 
l.fi  quis  cx  argentariis,  S.vlt.  tf.de  eden.  Hinc  iurc.ac 

5 raaito  infeirBal.vtqui allcgetrci  amifiionem  f ilU 
debeat  probarc,d.l.tcftiu,in  fi.quod  tamen  cumdift. 
Bar.admittcndum  putcm.!in  d.l.  fi  quis  cx  argetariis, 
§.an  vcr6nec  hxredi.ftdccdcn. 

6 Secundo  loco  ampliatur  in  quantiutc,  f quatitas. 
enim  rcru,qu*fuitmdcpofitq,vclin  legato, ycl  alia 
obligatione,  hodie  effe  pfumic , P 1.  Luao.  fi.de  ad. 
& obl.de  l.Scpro.ff.de  Icg.  z.nifi  fada  diminutio,v»  l 
•au«mentu  per  iuris  viam  probet  dircdc.vcl  per  obii 
quQ,cx  l.iurirgentie,5.ade6.ft.dcpad.l.i.S4;6ditio. 
tf.de  adim.lcg.l.quinquaginta.ff.dc  jpb.  & l.i.C.  ,pb. 

7 Tatio  ampliada  cft  in  pdicamcdtorclationis,tvt 

qui  olim  pata,  patronus»  dns,  filius,  libatus , feruus, 
fuittdr  hodie  ptatiuinatur,!. matrem.  C.dcprob.  j 

8 ^lartbamplia  in  praidicamcnto  qualitatis. t nam 

qualis  olim  fuit.talis  er  hodie  pr*lumit,c.lemcl  ma- 
lus,vbigl.&  Dyn.&  Ancha.de  rt^im.m  d.  (p  £t 
nunciaium  elicitur  ex  Atriani  i.C.rhlb  ip  l.nonoc& 
fi. i.  Batbarrs,ff.dc  rc  milita.  vbirnditl.Cquod  fimi 
ia  male  ic  habeat  in  militia,  non  fir  ci  amplius  fide- 
du , q>  non  fit  veri  fi  mile.  9 in  fututu  bene  Ic  habeat. 
Hinc  ppea  dicebat  Vlpi-in  1.  fi  cui  aimen.S.  iifde,tf. 
dc  accuilqi  qui  caluniatus  fuit  in  accufationc  prima 

9 tcalfiniariptefumat&in  Iccunda, idem  ct  dicebat, 

10  tp  fi  quis  tutor  t in  ad-niniftrationc  male  olim  icg^. 
ferip  & hodie  perpaam  fc  gerae  ptxfuracndu  (ic,  ih 


lofephi  Mafcardi 

Siuam  fiuam  plora  alia  luijfcoftfultftttf  rtfpbflft  VW 

iinilitudinf  po(rcntaddoci,vtl.alij,ff<eo.de  accufat» 

l.produci.ff.cfc  teftib.  & L Jocatio.^ . reliqua torety» 
digalium,tf.dc  public.vt  obferuauit  Accur.  in  d.  l.fi 
cui.S.ii(dcm,invcrb.  admittendum  tmm.ff.de accoC  “ 
II  Quintbampliareporcris,vt&fn lituti>cedat,nl  ■ . 

fi  cOntfar  rem  immobile  fltam  fuiffe  inffa  illcatcr-' 
minos, prsefiimif  ibidem  & hodie  «tfc,c.cx  literis, dC 
prob.nifi  dcfijlTc  in  loco  probcttir  dJredoivd  per  ob- 
liquu.Hocaureffenon  poreft  pa nauta ftonEipfius 
1 1 rci.quia  ra  immobiles  f non  mutant  de  loco  ad  lo- 
cil:  vt  l.r.Cquand.dc  quib.quart.pais  debc.fcd  p6t  ef- 
U fc  permutatione  terminorii,  f vt  quia  fundus  augea- 
tur, vel  minuatur, l.fi  quisduas,ff.cominunmra:^vel 
dfluminc,vcl  ab  homine:  vndequod  olim  fuit  iuxt* 
viam,nunc  cfi  iuxta  flumen, vt  1. fi  locus,  tf.quemad* 
fcnlit.amitAc  ficdeaiijsfimilib.qui  vabfafiemuta- 
14  tionc  allegar,t  debet  eam  probare:  vtin  l.f.*  l.a.O.  * 
fin.rcgnnu.  & l.in  finalib.&J.cos,ff.eb’.tit.fi.tcg6nd. 
ij  Item  potefictfc perempta  parci  mrcMruml  tdfiqu*  , 
quxritur,  & defixa, l.domum.  tf.de  cpntt^luci^r. 
vel  fundus  ruir  in  ptofundum,qi  appcliatutch^fnn. 

& fic  defijr  ctfc  in  loco,  iq  quo  pcius.cr^t , quia  defije 
ctfc  in  fubfiantia.fic  Bdl.in  d.l.ci  pcrfoha'^rol.x.po(t 
nu.  f .vctllitcm  dicojn  fim  ctfeC.  dc  proba.  , , f 

16  Sexto ampliabisin prxdicamento  Pati.f  nanr qui  ^ 
olim  pafliis  cft, hodie  erpari  pnrfumitur,vtqUloiinx 
fuit  iratus  ali)  vel  inllhiaiS»vei  amicus,  £t  hodie  talis 
prafuinatur,  nifidircdie  vel  per  obliqufiln  aliud  pro-  , 
bcnir.vtinl.ipfius.  Cfamil.adrc..dcl.i.$.vlc.cuml.  - 
leqq.fi.de  adimen.  legar. 

C^iampliahone  intdlig^vr  procedat  in  pafjOo-  1 
i7nibus  intrinfecistdc  mentalib.oaifbeprcllimunt  c5  . 
tinuz:  fceus  fi  palliones  proucniant  ab  a w ex  trinfe- 
co,&:  corporala  fint:  hx  namq;non  pnefnmunt  cbti 
•jiux  idergononhabaetlocQ,vbiquispatitutiniu*  , 
ria  per  verba  flf  motui  cxtrinfccos,  non  enim  fcquiC 
.quedTc  percuflum,q^^crapeIpercutiatur,necfcbdy 
laboraflcicrgo  fem  p n;bricitafrc,vt  Umaritus,  ff.loca. 

18  Huiusrei  ratio  eft,f na  huiufmodinpn  iudicantuc 
fecundum  naturam  pafltonis,fed  fccundu  naturam 
adlus,fiuc  agere,  q>  non  cft  continuum nam  bx  paf^ 
fiona  fumpfcrunt  nomen  ab  agae,non  3 pad  ,‘quia 
* illud  hoc  dignius eft, ideo  agcteconfideramus:  iuxtx^ 
nor.dgl.inl.i.8ca.tf.dcferu.vrb.ptxd. . 

19  Septimb  amplia  in  predicaraentovbi:t  nam  & in 
* quolocoquisfuit,vtinaliquaciuitate,n6iaangulo ^ 
;et  hodie  pixfumit  dTcid.l.fiquis  cx  argetirijs,$.peR. 
tf.de  eden.  nam  in  rebus  qux  moucntur , effa  falfum 
20  naturalica.Ergo  qui  dicit  alibi  cfl'c,  t hoc  ,pbarc  de- 
^t  diredctVelpa  obliquum, vt  ait  Bal. vbi  fup. 
x\  Id  vab  locum  non  haberet  in  fugitiuo  t vel  eno 
ncifiuc  in  naui,  qux  cft  in  mari,  nam  confuctudo  fu- 
gitiui,  vel  aronis»&  nauis  cft,vt  nunquam  in  eodem 
loco  permaneat, l.quis  fit  fugiduus, ff.de  xdilit.edic. 

& l.(^far.tf.  de  pubi. 

O^auo  velim  amplies  In  pixdicamenio  habero 
22 1 etenim  qui  olim  habuir,&  hodie  habere  prxfumi- 
tur,l.fiuc  poftidetis,  C-dc  proba.  & qui  femd  habdic 
I ciuilitace  hodie  habere  prxfumiturvndcinfa- 
'tur , ^ quando  probatur  aliquid  ad  aliquem  p«ue- 
ij  nitfcitli  dicat  confomptufii,  hoc  debeat  probarc,tC- 
;:ftcgl.in  l.crcditot.  §.(iinta.in  verbo  n^ct.  tf.mand. 

' cum  aliis addudisd  Bal.  incod.nupai^toloco,vc 
& nos  id  Itipca  notauimus. 

Nunc  vaocond.Umitabis,  vt  locum  fibi  no  ven- 
:4dicctinprxdicamcntoagae,'t  quia  qui  litigauit,geT 
fit  vel'procurauit;non  prxfumitur hodie  id  facere», 
quantum  adipfum  agac,fiuc  &ccrc:licct  fccus  fit  in  , 
voluntatcjiuciplo  ucUe,vtl.i.tf.deprob.  8cl.de  xtar 
te, tf.co.vt declarat  Bal.  vbifupra. 

Secundo  loco  limiunda  eft,  ut  oon  procedat  in  , 


1.3.S.liautcmAmir>ficucatoc;tf.deAtfpcft.nvoc4a  25  pix(hcametoq%^UciaMaiot<uuaquiolimittic 

infans^ 
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4nfims,hodie  non  ptarfunittarinfanstl.  cum  te.  &c  ibi 
not.Cdeprob.  aiioqui  naturae  nccdHta$iepugnarct. 

26.  Cuinsrci  ratio  cA , t oam  folo  tradu  rpis  mutatur 
aetas  & in  his»  quxfolotradu  rpis  murantur,  non  po- 
tcA cfle  Dizlumptio  vniformis . Jrcin  quia  ptincipiu 
«tatiseu  incertuni , nefcitnus  cnini  qn  ulis  Ur  natus; 
crgocx  cfiTcquenti  ierie  proceiTus  a:tatis  cA  incatus. 

. Hinc  arrepta  occaAonc  lacobalc  Arct.diccbat,  ^ ifi 

27 probatione  rpistiemper  At  probandum  principiu 
lpis:quia  ignorato  principio,  neceAc  cA  ignorare, 
cofequit.itadixitlac.de  Arctanl.tcAm.  Caicte- 
ftam.qucm  refm  & fequitur  Bal.  ind.l.  H minorem, 
coi.x.nu.4.vcrf.quaeto  hicCdc  in  intcgr.rcA.ni  i nor. 
Quam  poAeiiorcm  limitationem  extendas,  St  il 

aSneccAkashocnon  ruadact,trcd  vctifimilitudo  na- 
turalis,non  enim  iequit , iAcinpucritianciciuit  litc- 
>ras,agoadulnuncrcit.i.Stichus.  A.deJcg.s.  na  A ic- 

3p  ncsplures  t littas  n gnecas  didifle  memoria;  c A p- 
ditAidc  dc  M.  Portio  Catone  tcAatPiutarch.  in  cius 
.vita , & de  P.  Xerentio  Varrone  tradidere  £uieb.  & 
•Volatcr.lib.ao.  Anthiop.  & dc  Laurentio  Val  UUeri  - 
^t  Pontaruis  lib.de  PrincipeA  de  multis  aliis  apud 
liiAoricosvidereeA.llincilJcapudPompomuin  1. 
apud  luiian.ff.dc  AdcicQm.libi  tK*rnfirtffy rriJo. 

'30'  £tfi  alterum  pedem  in  tumulo  haberem,  topn  pi 
geret  aliquid  addifccte  i.Ecad  hanc  noAram  conlit- 
ipandam  limitationem  ea  pertinenti  qua:  fiicrc  nota 
ta  inc.n  ex  tempore.  der^crip.lib>6.i 

C07i  C S I O DCCCLXX  llll. 

ARGVMENTVM, 

» 

Identitas  rerum  quo  pafto  probetur.^ 

S  V M M A V M. 

j JJtnMas  rtrum,  vt  domui, fundi\  vrtji>»ilium probatur 
prr  cQnfiniatiy  alias  dtmonjlrationts. 

3 iMntitoi  r*i  dr  probaUii  ttiam /iduo  tm fint  con/ims,  1 

’ alia dtmonfiralioHes  nonetjnutniantrti dtmonfirata, 

5 Jiti  drmoufiratM_d*monJlrationontxi^tur.  1 » 

4 Identitas  rei mm dieitur  probata, JitxpreJfaJint qu^tuor 
aut  plurts  dewonftrationes,  (X  dua  tantum  conueniat, 

\'ftfntpr(didnda,  \ 
tidtrtimpo^. 


7 rti/at&pra/uq)itur,f>t  excludatur prafumptiq 

f pluralitatis, 

$ Ideniitai  s^lflfiprobatur  ex  idenfitatt  loci,  if  temporis. 
9 t}« pi^ff.*Pb^*pftbli(aiVy.i!I  opinsa^m  vu(gi,^ 

‘ i -Io 

toldtnthas  res  in  antiquis  etiam parJ^ipUnam probationi 
X \)dmtt^^_rffaliegauii,tanidhtt  probare. 


V*-*  V*  ^ mus,  &fld|,:vel ^niliu  jp- 

oariper  conEniai  dtaUasdcmonArationcs  • aAirma* 
Lym:.Q^a.conf..i.i2inu..3.&cpaAi98.nu.z.  ame 
dixit  fiat.intta<;,^ctcj[iib.n.28.z9,d(  feq.vctr.bac 
4apdcm.tfi«.41^,ct  incpnf  II  5 ppA*BU.a.v,crf.  & cx 
^lio  yuJqttttfpnAittc»  vCqi  ad  nu.  j.yold^Pec.  quoq; 
conf.iog.  pro  tenui,  X9c(l  tau.  i.v<^.^  bocprainiAb, 
ccAcin  laudat  Aicx.in  cdf  $4.pondcratis  vctbis,,vol. 
3-idem  cauit  Parifinc6r.67.nu.JO.vo].i.vtctiani  te- 
net 6ar.Soc.in  c6i.^.nu.i.vol.i.  ad  quod  etiam  cx- 
rar  gl.in  I.fiquisin  fundi  vocabulo.  ftdelcg.i.  fupet 
vcrb.nominaucrit.dcmagiAralircrtradit6ar.inl.de* 
moaAiatio<ia  7.q.nu.  14.  vcrA7.%o.fi^dc  cpd.de  dem. 


* £c  ibi*  coiter omnes  fequunturcum  ,vtidem  tcAat 
Pahf.vbi  fup.quib.acccdit  Nar.tn  conf.z75'nu.  5. 

a Amj)lia,vt  conclulio  locu  fibi  vendicet,  f etiam  (i 
.duotm  iinteonhncs,&aUa:  acmonAr.itioncs  noa 
. conucnirent  rei  dcmbnAratx;  quia  & tunc  probata 
'df  idcntitasivtproditum  cA  d Bar:  Soc.ind.conf  Sp. 
nii.i.yol.t.&  notar  inl.forma.A.de  ccnn.&  ibjgl.Ai 
per  vcr.vicinosibi,nc  AitHciat  dici  duos  confinesl.ii 
gsin  fiindi  vocabulo,  ff.de  Icg.  < . luAicit  enim  9 ali- 
qua qualitas, qux  concordet, probcturqa  rciiquxdc- 
moAratjoncs  fruAratori5funr,&  nd  debent  vitiarc,li 

3 omirtu^u  reidemoArate  demoAtatiatnfiicxigai.l. 
1. ff.de  dot.prxleg.l.vnica.C.rci  vxor.a£l.&  do^cco 
eludit  Bar.quSfcquiturPau.  dc  CaAr.  in  d.l.  demon- 
Arauof.illa.ff.de cod.  & demon- qu8  Icquirur  Fel.in 
C.CU  caufam.col.vIt.poA  nu-i  2.  verf quinto fcias.  dc 
proba,  idem^  fenet  Ilui.in  conf  1 1 5 .poA  nu.  j . vlq;  ad 
nu.5.vol.^quod,&  probauit-Crau.in  conf  198.011.2. 
cum  piutib.  fcqucn.vbiid  probat  audloritatc  Alex, 
inconf  i;3.col.^ad  fin.nu.5.1ib.i.idcin  voluit  Cor. 
inconf  ao6.circa  fi.lib.4.nu.9.  ibiconcurrcntib.pln- 
ribus  circunAamijs  probatur  identitas  Ac  rcfpondit 
etiam  Burfincoiif  to6.t^.z3.vol.i. 

Limita  hanc  ampliationem , vt  procedere  pofllt, 

4 t quando  elfcmcxprcllae^rcs  danonArationes  tan- 
tam Si  dmc  conucnirent  quia  eo  in  calii  iaciscrit  ad 
probandum  identitatem  duos  confines  ucrificaridc- 
cusuero  fiqu3Uior3urplurcscxprimcrcntur,quaru 
duzrm conucnirent; quta  tnne  res  dubia  uidcrctur, 
& identitas  non  probarctunut  Icripfit  Alex.inconf 
73.U0I.  ?.  quem  referendo Icquitor  Dom.  iiiciisam- 
plils.Card.Alb.in  fuis  lucubr.  ad  Bait.in  d.l.  dcnion- 
Aratio.nu.x.  ff.de  cond.&dcnionA. 

Scaindoliniiu  eandem  ampliatioiiEjUtucranon 

5 fit.qn  t contra  aliquem  agcrcmr,vt  incideret  in  poe- 
nam ;quia  3c  tunc  ncccflc  erit  confinia  ola  vcrifica* 
re,vt  Caurum  cAab  AlphenoVaro.  i.C  inl.intcAo. 
ff.de  condi.dc  demon  A A ita  tradit  Alex.in  coiiC  3 J. 
-vof).rclatusabcoCard.Albdoco proxime  citato. 

6 Sccundoampha,vt  etiam  pctconieilurastprob» 

ri  pofiit  idcntitas:ita  colligitur  ex  Bar.infdctnonAra 
tiQ.ff/dc  cOndj.  & dcmon.&  Ang.in  Mi  certis  annis- 
C.ce  pactis  qmb.a\.ccdir  Affl.indccil.z3.nu.3.&  an 
tc  cit  Bafiu  cpnC'267.vol.i.&  huc  pertinet,  q retulit 
Decin  tql.  to9.pro  tcnui.col.  i.Iiib  uu.z.  ncc  alio  cA 
tttierciiila  gl.in  d.Lforma.lu  per  cL  verb.  ylcinos.vctf. 
ite  fi  crrct.ff.de  ccnfi.&  in  c.fi  Papa.fupcr  d.vcib.pro 
bata  ibi,lcd  illud  habet  locu  dc  priuif  in6.  & gl.in  c. 
cu  caufa.  dc  proba,  fuper  verb.  adminicula,  ad  idem 
r^t.^rb.iu  ppnf  6.  quaO  per  ^otu- A in  C0I.7.  verfi. 
Itatcrgo  vcra,&  firlna  oopf iuf.vol.  2,  9 cxtzt rn- 

fum  Laur.Silua.in  coof  ahjsfcq. 

qcc  aliorcipcxit  Aym-  Ct.-ui.in.conf  i98.n.i.&  fcq. 
vbi,ex  quo  non  pracfuhiitut pluralitas,  cA  primicnda 

7 identitas.de  faciUenim  tptxruniit  identitas corpo- 
risfccundu  Bct4c  Ancha.in conf  144.  in  c5,&qux- 
Aionc  loann  ii  circa  fi.A  hoc  vt  excludarar  prsliim  - 

8 puo  pluralitatis, Cfqu&fit,  9 identitas  dclitAif pro- 
batur c;t  idi:i2titatc  loci,  & teporis,  vt  tradi  tum  cA  ab 
Alcx.in  cpnC3q-jCOi.2adti.lib.7,qucin  fcquit  Craxi. 
conf  i98.fufanu.i 2.  vaf  5c  alibi  tradit  Alex,  amplia- 
.tionisctnoArx  fehriC.utiaprobat  Rimi,  in  conf  164, 
nU;47.&  ip  confz54.nu.t  i A fcq.i'pl.2.idcm  voluit 
^phai.in  coiil'.i70.  nu.zf.vol.z.  quoslequttur  Bar, 
inconf8o.Do.Ludouiciis.nu.i.vol.i.  - . 

Xenio  amplia, vtvcta  fit  condufio,  vtctiSpcrfa 

9 


bzrct  Rui.in  cPnf50.nu.16.vol.14n  ea  ndC  delccdit 
fementiam  Batbdnd.conf  6jnu.i6-volu.2.hucitenx 
rcfpcxic  Parif.c6fi-27.nu.  1 9.ct  25  -vol.  t -quod  intclli- 
£9  ^acoh^tciuiic  f^at  mutatae;  vt  vlua  iatn 

■ allata 


lofephi  Mafcardi 


alUta  conroluirhfac.in  condi)  5-nu.rf.&  fcq.vol.i. 
8c  Laufcn^Siloaan  conf.  $7.nu.i.vert^  i.  ci  dmorGu- 
tecohxrcmiarani»^  nu.5.v/quc  ad  nu.10. 

10  Charto  veiim  amplicsidcuriratcm  ct  probari  fin 
< antiquis  pccfcmiplcnam  prohacionem:  vt  dixit  Bar. 
Soc.in  d.conf.89.nul;.  pcrc.cu  cauram»deprobvol. 
i.idemrenfic  Dcc.d.conr.i09.proicnui*poftauoi<i- 
vcrd  X Ikct  1 Ac  videatur , i qua  (Vntemia  non  recef- 
firCard>in  clem.  1 .de  probat  voluit  luur.  Silua,  in 
d.conf.57.  poA.nu.d.in  A.  idetn  con  Armauic  Paridin 
condiQ7.nu.7dib.i.  atque  per  verba  cnun^tma  po 
fira  in  in Ammento  antiquo, vrcblulrasdooiit  Baib. 
in  conr.6jiu.^lib.i.pcrgUnclcriesiiupcrvcr.inAm 
memum,dc  tcAib.c.cum  caulam.de  prob.  gio.in  cA 
Papa.lupcr  verb^robara.  de  priuil^>  in  b.acrcipon* 

* dir  Soc.iun.  conrd).nu.7.vol.  1.  vbi  commune  * feb' 
bemi  um  fentet  la  m e Qe  te  Aa  tus  cA»  dc  c^uu  Siliu.  in 
conl.57*poA  nU7.in  A.dc  nu.g.dc  11. 

1 1 Intcliigc  tn  conclunoncm,t  vr  hxc  identitas  pto- 
' baridd>eatab  eo,quic^ndcm  allegat >dc  qui  in  ca 

Yuxintcntionisrundamcmum  conAituit:  vt  protulit 
i^m.Crau.in  conf.  f 9S.nu.4.  vcr.pro  quo  faar:  vt  <Sc 
aHeniic  Card.Zabarcl.in  monaAcriu  S.  lu- 

liani.col.i.in  Hn.vcrr.AmilircrpriujIcgium  Adruni. 
11  ca  rauonc?quia  non  pndifhiitur»t  nili  probetur : vt  p 
Rui.inconf.i4t'nu.4>dcinconf.6snu.3Ac  lO.voUs- 
dc  Siiua.d.cond57mu./.quod  maxime  verum cA » A 
de  rc  capitali  agatur;vr  dixit  Crau.  conr.z)4.nu.i.  dc 
fcq.de  veritate  tamen  huius rci  inferius  luo  locodxec 
mos  in  concIuAone  pluralitas. 

Limita  haric  proximam  mteiiigjCntiam  ftbi  locA 
I ; non  vendicarci  f qn  vtraq;  parsde  vna  rc  Ibluiii  arti 
culamr:  quia  tunc  pluraiitasnon  pncAimitur,!!  non 
prxlutnirtu,A  non  fuerit  i pane  deduda.  vt  dicit  Af* 
Ai^.ind.deciCi;.nu.i.  referendo  Bait.in  Linu.i.C. 
dc  enor.aduocat.vbi  loquimr  dc  lententia  contine* 
te  vnam  funimam,  dc  libello  aiia«  dc  doccr  den  (XtA- 
tioncm,9  tantum  latalucrk  vna  Icnscua.  dc  ibiBal. 
vbi  loquitur  dcproban.ne^ariua.  quia  161  ex  diucri^ 
rate  fummx4iucrla:  faucnnx  prxfumumuc. 

(^OVCCf^S  10  DCCCLXW. 
,A  R G V M E N T V M.  - ■ 
Identitas  perlbnarum  quomodo  probetur. 


S V M M A R i tr  -M.  ' 

...  > i 

t Idmtitarpnfirilmtmiithet probari ptr  nomrnt *T  cqpw- 
mtntSmsperfo»*idtqMM*^mr.  ^ 

tegnomm,quMdoe^hrt^ttmfUm  mommK ftd 
artkt$Uri,€fprokari  Srftripti  rtf*- 

riuntur  in  rn/trumtnto. 

r 

rr\  debere  pre^d* 

j iUClUlteitCiii  II pernomciT.tdt cogno- 
men illius  pcrfonxidi^oua  agitur,  hab^urcatitA,in 
l.dcmon Aratio  fatfa. A'dc  cond.de  demon Ar.  ad  hoc 
conruluirC’r.iu.  cpnf.  1 69.nu.4.  verf.  fecundo  lAdeo. 
dc  ih  conf.  198.P0A  nu.rverf.  alibi  fcribir  Bal.  dc  «a* 
dicMaitheAl.in  Li.nu.j.  CA  vnusex  phuib.  ' 

X ^Imell  ige  cdcIuHoncm  non  procedere,  f qn  elTent 
eiurdem  nominisrquia  tunc  non  fuAicit  conAare. 
denomine.d|xognominc,rcd  det  articulari»  dc 
ffilioscAccmdf.qmdefcripn  repm  velMtiitt 
ifiAfo,vcl  aliaicrfplura.‘t*rtradif  Dcc.  in  conf.  ?6.pro 
icqui.fub  nu.4.verr.  nec  obAat.  vbi  in  limili  adducit» 
<p  mlignitcf  conlhluU  Card.dt  fcquatus  cA  Abb.  in  c. 
cum  loan.  dc  dd.inArum.  col.vlt.vcrl.lcd  extra  gid. 
quaero vbt  voluctBDt^quodAduofuminioAnHndc^ 


deferrpti  pro  tcAibus,  vt  A.  dc  6.  eoram  cognomine 
cxprcil6,dcpoAcainAnimcnrum  dcfalAtatis  cdmi* 
neredai;guacUr,acdootcAcseildem  nominibus  pro- 
ducamuTin^antcslcinrcmcmirc  conficdfionwooe 
non  latis  cA'e  ad  reprobationem  inA  fi:  quia  did  non 
potcAprobacumilioieordeeAe,qui  dcrcripti-iniH* 
thumencorepcaunmr,poAunr  emm  aliicfic,  quieif- 
dem  nominibus  vocarentur,  dc  ita  probatio  ndeoa- 
ciudiudem  Oectemm  in  conf  toi.col.i.verf  vnd^ 
VI  excludat  UT  talis  pneiuimpcio.  dc  lequmir  in  co^. 
xioxol4-nu.9.vcrllad  Isoc  facitdc  renet  CorJn  eCC 
i46.col.a.poA  mcd.vcr.  nec  probatur  idenritas»lib.). 
vbi  cx  lola  nominatione  propnp  nominis»  n6  proba* 
riidcniitaicm  •alonxclarcoAcndic.  Ideo  articuli* 
dum  dc  piobionm  critillammccforcpcrlbnam»qas 
dclcripta  tuij  in  inAramento. 

I Pioutcnamdebccaniculan»dcpf^ah.tqA  restB 
pote  muurur.vd  vatiatur,vid.7  poUdtio.que  hodi^  ~ 
cA  poika  inccr  tales  Anes,  6c  poAelAo . qux  oltm  erae 
polita  inter  tales  Anes  cA  vna.de  cade,  vr  tradit  Occ. 
ind.conCi09.nu.2.vcri'.  vbi  inquit.9  qn  cx  curlu  ti* 
pons,  ficinconf.  9i.diUgentoprocenui.col.3.  poA 
np.}.vcrf.hoc  autem  taliratione>dcinconf.i  29.C0I. 
t.in  A.poA num.a.vetl'prxrcrca,  Sc  fecundo  pa noA 
Banin  d.l.dcmonAranofaUa.A.dc  condi.  &dcmofi. 
dequa  rc  mcminicetia  Matrhef.  in  KpoA  nu.  3.  occC  ■ 
item  dc  poa*ciUoni$)C.A  un.cx  plurib.appd. 

c on  c LFS  I 0 DCCCLXXm.  ’ 

ARGVMENTVM. 

Identitas  fcripturZj  Jt  contrac^iuum  vt  pro*  r 
betur. 


^SVMM^RIVM. 

t TdentitatJffrjkarfproknUirpertempjrationfikiiStrat^^* 
S^modd*^rM,vtnm.z. 

j iSentitM  contra^immfroh4twr,qMsmio^nnttodtmio~  c 
€9^odm  totam  §pkm 

l.lLrtd  tiontmlitCTaramfUtafleruitPi- 
rir.in  conf  iv.nu.ta.uerf.ncc  dicitun  quod  idemiris  i 
ccdulz,col'.;.licras  auihohtatc  Bar.  iri  l^em  hxre-  7 
dcm.ff.dc  rcb.dub.df  in  l.fl  iia  Icxiprcraff.  de  condit. 

& dcmonib.ubi  Imo.de  Socin.ucrT.fcd  fi  iascol-a.de  * 
hanc  eandem  (enteri.  cbfirmac  Soc  iim.ifl  conf.  1 4t.  9 
col.4.1nb  nu.p.uol.i.  Alcx.conCi64.fiit>%a.;.  no^ 
idemniisfcheduta.uol.}.  ■ '.oi 

a Dcdara,utconclufioprocedat.t  iiu.fetmartlle. 
gis.com  parationes»  cam  daabMrequeo.C.deflden  ‘ 
um.ut  declarat  Parifiin  d.coftt.i<.nii.f>iUbi  ufqs 
nu4).  doeet,  qur  ad  Jcgitimamcom^fSiionemTtt  * 
quiitinrande  ^ibus  nos  fupralifcoticlafiorie,  edra- 
paratioliicratuin.dixinius. 

NeeabrehieoK  fubiunecii^n  ' 

} natiuumprobariifcpiandb  fiunt  eodem  locffibou 
tempore >&Mmimijidcm  cefiibiis:utroripfi<  Alup 
inconfiio;.collim.a.cir.mcd.lib.a.ScrcquimrGc4. 

coofi  I pp.num.a.  in  quo  loco  uqrf.  nec  obfiat.  exieif- 
ilhid  etiam' haberelocum , fi.  et^iXiitur  cadetfi 
canla , licet  rumffla.rcu  quatititat  fitdiucfA,  exauQo 
titateAlcX.incoiil'.34.col.iill.bbif.  ..nj 

t:..  ■ ..  u. 

.1: '.Sii.l 

. t • • t-  ■ -.1 


CON- 


Deprobationlb.  Conci.  DCCCLXXV II-  o6 


COV  C LVS  t O TKCCLXXVll. 

AK.GVMENTVM. 

Idoneus  quo  modo  quis  probetur, & quzrc 
quiranturadboc. 

s V M M A R I r M. 

> Umtutftrulitipnithtr. 

Cmrmmn».  j . Rm»cit$MK nu. 5. 

6 QdMiopsrttsreqMtruur,^usHdoin(omnajitoruifriM- 

tumdit. 

7 ^dkMKfsr^TMuiritMr.fiadiJitirtnmimJJiomtUufu’ 

S Idemmtufrc§MmrptrunittntmM^iturdxprob*mUtdo 
anub  cin*  bmmpJMdt^mfi 

' dtfrokattau  iUtratitrs^ (ctmttd:  nam  tmsc  frr  rx j> 
mButunrmfitlaufaridittt. 
f Utnmim pcrmtm ftfUjhtmilU fmmia ftritupojfi 
fnitri,er(mr. 

io'D»aariJlefiimustinisfMptr  peritiMfm  difiifmS. 
XiUurmim  ftntUM pr  ttftn  frohtmrfxfbc*iiir,& 
amligruimnfijfmtiitiumftnuntutoiuilwthir, 

Iffonpiim  "'unus 

*.*  ***  aliquem  cAc  optime  probari 
* pauhtperteftcrdeponcnKstdehabiliteicimpcrn 
tiotn  anie  conf^ionem  liicratum;  vt  diactunt  OD. 
Rooc  attdiaics  etiam  dcAlo  Coria: , & CanccUaric, 
tkc.S.a  liis  aTali  mandet  auditoridii.  de  ^b.  i n noti. 
&probatiex.inclem.ne  Romaiii.dciiicciu-&  rctitit 
ad.Ko(.  mdcc.tf.aliisa.  peadem  moiiua.deteAib. 
in  noaxliccjpoAe  recipi  teftes  lu  ablemia  ptoinftru- 
dione  ludicisde  babIlitareimpeIIaDtlS■ 

■a  AmpliaconclnrioniitvtaeciniptalvtappclUi) 
idonciraie  probanda  autio  requirat,  tcuc  BalAin  i. 
neq;  natales.na.8.verrjiunquid,C4ic  ptob.A  inl.oo 
dnbuim.poll  nu.i  j.vcrUuxra  hoc  qufto.C-dclcgik 
& in  lx)uinqoaginia,ffule  cacui'4uuf  d.inc.dudiim, 
col.io.poft  0U.3  j.  veri,  addeciiam  ptxdicUs.&itol. 
j 1.  veri,  fecundo  quaero  vtium  ip  examinatione,  de 
pn^umpitpielaiu  dignum  cenfuii  Roin.iu  lio^jep. 
felit  trnm  exvobis,  nu.i.  rerf  quario  ^lit>  idc  uaiuit 
laooiin  can  caufbglc  elc^vt  it  felit  dccifuni  a De- 
mais  Rotjndccil.aii7alid<9-  putafecaiio  graiw.de 
MfeedT  pntben.  jn  nou.  lic  quoque  aflduic  Caxdpn 
dlctn.vlca).  ij.de  iclaipi.&in  dem,  1 q.iaie  concef. 
pi^adcm  lepctnt  inno.inc.Iicct,m  fe.de  iian)Qa,pr( 
umetiam  dirimcK  Ooniiiii  Rot.  10  dcciil  ugailias 
7,depizbervibi>feiniucs,fecienUtClcLap4llcsai.d6, 
v^.  nec  obQat  pixroi  liis , 5c  hoc  idem  nadit  Mdfen 
feab.eiuiidnonRquiriuu,  qn  cxccutot,  dcin  v.qrb. 
Sratn.fiqunimpettaaaitin  coiiiniuoift>rma.d(,in 
vtiia  procurarotfeoe  mandato,  7 etiam  tenet  phii, 
Eriuicui  c.fe  tibi  abieti.  col.4-in  prin.veri.  idaindo 
qusritur^la  pi«ben4n6,vtdt  placuiiBumfeVud.in 
dcvnia  dcofeidelcg.nii.  J j.cuesRq.quodtpioque 
copiotc  examinat  }al.mi.ncquicquamdi,.v^dccte- 
Ttim,coi,9.£iU.i4deeffi.  ptoconi.de  Ic^a^tensiila 
vftba,feciiidoncuaiaullanucqutaetc<)ii4iiouciii4)a 
iaiUcfl  hoc  conflare  lUnqaidciRiuababiluaievult 
«fepcen.iecundum  Baiiniiimon  dubiu,Cde  kgiJt 
lttp.alleg.6.  vifet  lucis  1 oamilUvciba  nontaeiuni 
«ooditioiieiDiCurnUGueinliai)  vt  paJ>iaccl.l<UcgiK 
isooiicotdan.glofliunra)CTtico(d,ad,Itialic«<faite 
fpedmiii  lo.And.jn  C.M  (Mede  acciiTCui  placuit:^ 
dehabiliiatc  petibmeqiwfliocfl , vt,  an  Mon^ 
«biB  admittatur^  acoiliiaduin  Abbatem,  fiatatA 
ddcullio  Cium  non  vocato  Abbate  ,x)uod  ic^uiiut 
feaxan  uactdc  ciu.an.7  jRdaUcs.,iRia  adhnet  Alci 


in  l.dc  vnoquoquc.coluuM,  poli  iiunx  lo.vcrC  item 
fiUit.vbi  etiam  Marlil.nuni.extcrf.  quarte  feillit.fF. 
dc  rc  iudic. 

} Conir.t  hoc  obllarc  vr  f hoc  cll  tequiri  in  exami. 
natione  citarioncdccif  Roix  SS.aliis  4.  vbi  excquu 
tor4crciudic.in  antiquis, vbi  decidiim  DD  declata 
tionem  faClam  pei  exeeutorem  in  prxiudicuim  alte 
rius  non  noccre,aifi  fuerit  citatus  iple  tertius,  & pof- 
iitappellari.cmailentitur  Rom.inl.ccrmm.C.vnde 
cogna.de feritat  Alex,confxi8.  vilis  vetbisJbmi. 
ni  Grinoldi.col.  t poli nu. 3. vol.t.in quo cauii.quod 

4 vbiexiarct  pars.t  dc  cuius  prariudiao  agitur, debeat 
fecri  cilacio.de  tenet  Cur.in  l.admoncndi.col  jtcn.iT. 
dciurciui.ideincauit  Anchxin  conf3  71.  in  Chrifli. 
idem  fenfet  Card.Zabatell.in  corif  1 ta.incip.Archi- 
prcsbytct.qui  coniuluit,  gi  ad  hoc,  vt  per  aChim  ex- 
iraiudicialcm  pwiudicctur,  debeat  fecri  citatio om* 
• luu  m, quorum  mtcrcil , alitiquin  quicqiiid  erit  adii, 
quodiplis  dctrimenmni  alfctrepollit  immin  crit.l. 
per  fundum,  lT.de  feruit.  rullic.  pra^il.  quod  quidem 
rocmoaa  dignum  cxifliinauiif  cl.  io  d.cap.vlrimaie 
pizliimpt.  , 

i Conciliari  potemm  f hz  inter  fe  opiniones  hoc 
pado,vt  prior  opmio  libi  locu  vendiett, cum  recepti 
icilcscircntexira  ludiciu.viiriftnicraiiriudex.moc 
enim  £t  line  parcis  vocatione  fulhcercm  .atque  pro- 
barent, qutHrfi  caufam  itidicioordinanoagac,  tunc 
non  fatis  cram.nccvllaiii  fidifacient  tcllcsiinc  cita 
tionc  panis  recepti , iccundnm  diftinchonem  Dcila. 
dec.dio.licctdnsncccanccllarius.&mxta  ■com- 
munem fcriben.lcntcntiam.pnefeiiim  vero  .Abb.  iii 
cin  nomme  domini, niim.7.ver.  fecundus  catus.  Fei. 
ibidem. nu.  S.vcri.lccunrto  limita.dt  Dcc.  mi  41  .veri, 
fcdbrcuiicridctcllib.  ' 

Cogitandu  tamen  nobis  hzcceliquitconciliaiio, 
noncniin  propteiea  quicuitanimus-UcircofonalVe 
cuiiusetld  ad  dillmclioncm  Alex,  confugere  d.cof. 
ziB.vifIs  vobis  domini  Citoldi.col.x.vol4.  vbi  vo. 
lens  lias  uner  Ic  conciliate  opiniones , fcripium  reli- 
quit,qivbiadiicitar  in  eoinmiiri^cciaufulagpizfo 
ociin  moniuoncin.vtli  cjl ^oppus & dignus , qnz 
claufula  non  facit  condiiibnem.clc.  t de  olfT.  dcicg. 
tunc  Iccundutp  cuin  nulla  requiritur  citatio,  icais 
vbi  adijciturfliquid,quod  rondicioncin  faciat, quia 
co  cafu  ciiaiioncccflam  cl). 

6 LiiniupriorcmopinionChuiusampliationis.tvt 
non  procedat, quaq do  clfeididuioiixconi  uilllionc 
citatis  citandis:  quia  tunc  in  examinatione  pcrlbiiz 
pais  debet  otathfewiuidu  Caxd.iapls.fmox  AdcolK 
dcls£clcquihicFsi,(iid.c.vic.  Cpl-ppO,  dcprzlaaipi, 
licctquisliacagat,v.|aiciotaccdoccatur- 

feccuntlo  r<tflon|M$ , hanc  Opinione  locu  fibi  noq 

7 vcndicaccit  fi  adellcc  daufeila,ii  pbicimflitctit:  quia 
rcquttiuuciutiopw.vi  pooaclsi  pdcx,dc  tiili.dctcr 
&tc4ilisijguutMikg4>o.vilitiijpMeua.iv 

i lniclligcndacooclullucfl,vcmncvccanc,tqn4gi 
tWidiMnbattd,iidbpciiatc  cuca.HMMfeVUam  .laini; 
Uguuttfm,ba^thMipm,&  liauiim(iidi.tfiriif  ii  agttnc 
dcptobaiioifc  litcxatuu:  JUici<nti4li'.quiatiinciipu 
putefie.,  fcd  Pcr.mniinatiMfiuidwiooa;Juben4A 
cfl^x  c.it  fortc,dc  cicci,  in  u.  viufe^tkaafuind  Rot. 
iOd-fe(c.«.alias  ajo.^  probadp  iiou.&iadccif44f, 
alwf  1 7.  feui  dubswiii  vteit  «iwcuiot  daiundc  ebe^ 
przb.in  nou.in  prmxol.  3 .inqmsioiiietatuta  & icic 
rioaxob  probui  (ter  cefiodoi  pex  ptzliwtutm  humi - 
Biaippfiic.fi  feitKdiccc  do  viuktt  niowbin,dc  iegaJi- 
tate  pblTit  fien  examinatio  io  abicnria.  d.  cfii.nc  Ro 
raaoB  dc  «ureiu^Jc  cum  hoc  ttoafiCifimpliciici  Uo. 
uid.ada  tBsA.col.vixdeelcddliA..  ... 

9 Aliam  icquuniscflfnlam.tihctarilpciuiarapcc 
teilct  io  dJxIcicMi*  ]Kaitaa.p^  pnibaci;  Mii.  in  tc - 
pcc.iu  vcthyptoltae  nxwpoaafclit^tut>.iuai  tioitcn 
uz paiconu  adduCIiHoiuca.asSttmii>a.S.iiuuiUin 

efle. 


'y 


lofephi  Mafcardi 
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«fTcidc  indit.  g>  etiam  placuit  Philip.  Franc.  in  d.c.fi  14  Ir^itairt  dibtnt,non  d<bttpouus pr*ftimtn  pfdJiiHatf 
fottiiinfin.dedcft.in  6.  vbi  ad  mitti  teftcsdc  peritia  dumidontum.  •* 

.ilicuiusaflirmat;  vtStnot.inl-i.fF.deven.infp.nam  Idoneus  quit  dicatur. 

cum  peritia  dc  fcicntiaca  dat  fubsSfum  tertis,  poteft  16  Idoneus  quisdicaturquoadma^i^tflratum.  m 

fiaipcrteftcscxaminatioinabfcmia.  Et  hinc  vide-  ij  Idoneus  quis  dicatur  quoad  beneficia.  _ 

T 0 musidoftorcm  optimum  & idoncu  efle  tertem  f fu-  1 8 Idoneitas  inprafentandofy elidendo mM  conJidtrm& 

ptr peritia  fui  difcipuli.l.ncmini  licerc.C.  de  aduoc.  tn^i tpe^uoprasltatio ir  tleSiofaEtafutrtU  nec tlu, 

dtucr.iudi.  ad  quod  confulasgl.  (ingularem  in  c.om-  ruotmtmerit.  ed  dandum,  ntai  Drodtd Praltntaio. 

nis  teras,  ta.q.  i.quaedieitMagirttumpolTe  reddete 
tcftimonium  de  feientia  & probitate  vitae  difapuli 


Aii;&  ifta  opinio  vf  iniurc  verior,  cuindobftattcx. 
in  d.c.fi  forte, de  eleft.in  6.quia  licet  ibi  ponat  vnum 
jhodnm  probandi  feientiam  per  examinatione  per- 
fon* ; nontnexcluditalium  modu  perexaminatio- 
nem  peritoru  in  illa  fdentia. Hinc  fit,  <p  vigilanti (Tt- 
mus  dns  meus  Antirtes  Cardinalis  Borromeus  in  lua 
prouinciali  Mcdiolancnfi Synodo  quinta  fcinim  rc 
liquerit,  Epis  1 icere,  vtdcricotu  ordinandorum  exa-* 
' mcn.quod  pp  itineris  longinquitatem  minus  como- 
. di  pot  exerceri, fpcciatim  epifeopo  delegetur,  in  cu- 
ius diocccfl  illi  commorant,  tit.  dc  initiandis  ordinis 
I facramcto.par.j.vcr.clcricosvcro,fol.i46.1icctaliis 
vcnlrcntpcrfonalitcr  cxaminandt,prout  cautu  colli 
git  ex  facrof.an.concil.Tridcn.c.j.  &:  c.y.&  S.feff.i?. 

1 1 Conciliandxfunt  hx  inter  fc  opiniones, f vt  prior 
vera  fir.qn  perfona  , qua: cQ alio cocurrit  nullos  hSt 
dignitatis  gradus,  ficqinon  doftor,&  alter  cocurres 
ihaliquodignitaiis  gradu  crt  conftitutus , & doftor 
cft ; qa  tunc  poterit  probari  per  teftes  vel  inftra  ilhus 
hominis  habilitas,  etiam  fi  agatur  in  contradiftorio 
iudicio : quia  ex  quo  produatur  priuilcgium  dc  gra- 
du,» Icprxfcrcndus  cft,  fecus,  vbiambocffcntin  ali- 
quo dignitatis  gradu  collocati.-quia  tunc  ad  proban 
dum, quis  fit  magis idoncus,&  habilis  requiritur  exa- , 
minatio  perfonx,  ve  diremit  Rot.  in  d.  decif.  s.  alias 
a704nnou.de  prob.circa  fi.  & authoritate  fua  corro- 
borauit  Mil.in  d-ver-probari  non  poteftliteraturarvt 
etiam  tenet  Bcllam.dcc.i  i^.Magiftratus. 

QO^  C LV  S l 0 DjOCCLXXVni, 

\ A R G V M X N^  t V M. 

Idoneus  an  quis  in  dubio  prscfumatur , lat^ 
explicatum.  iV  - li,  - . 

SV  MMAR  IV  M. 

1 Idoneus  p in  dubio pjumii,nifi contrariS  firoM.  tf  turi 

2 Claurulaproutdet  iaii  dt  bene  ficto  Ji  idoneum  eunr  repedo 

rtspotiut  innuit  admoHiiionene,  quimconditidettm.^ 
j Idoneus  quis  in  dubMprdfuthUurjstianoinbhjquaincri 
■ mtnfaeiUpaJfunitonuerti.'  ■ 

4 Ido*ihtasiHtrinfecapr0fMmitur,noAver'o*xtritifccai 

5 Idoneus  qtds  indubio  aonprieftttmtur,eumdgsttir  deprp 

- iudicio tertu.  .•) 

6 Idoneus  quiseddeAiomon prafieettitur  ycum  idoso^Oiit 

qualitas teqtiihrttiidst^e in  fupreia&gfbdu  ,fieu^^ 
Ungrodsepo/iattOicoMrACoeneum. - Jb 
'7  Idoneitas  non pdieftsmiHefiquandotfH  i» praiuditiutnH 
UusproquofriefiteiAretur.  ■ > ' 

8 laduiia  veprofim  oebdtbtni  sta  Operari,  vt  debedt  'obtfiil 

9 Idoneus  qutt  in  dubio  fUM  fi prifumoeadus, cum 

vtilttauasa0na,&*ur:  't  ■>  ■ ./.tq 

ao  Hareticusu  ibnottntem  tutius  tfttondem»are,qifi»em(> 
- aefotUtroiqoroadpatUlUnfiam falutsirCmi^qtitfied 

poenam.  ' ' ‘ ' t.,» 

1 i Igneus  quirPtdtobioeoonpra/umituf^teUntuoa^afrss 

fumptionem  uionatuttii  ptr  prande  ntiaMtfbrMu^prp 
fumpuodoAiSii^tiL.  • . .1:. . il  fi  \ 

ixPrfJtn$itnoniHpYefiid(dmprafintanduidoittu'^tcter. 
1 i Pa  tro  aut  debat  pottudprmJuoMrt  prefientanium  indtt 
gnumfqusMtdototarn,- 
■>.1- 


qua fuperu  esurit,  efi flandum,  ntq-,  prodtfi prafisttaio. 

1 rl  r»n  n C in  dubio  prxfumitur , nili 
IU  Vj i 1 C Ci  5 contrarium  probetur , fic colligit 


contrarium  probetur , fic  colligif  . 
ex  cdudura  quod  cft  c.  vlt.&  ibi  Fcl.poft  nu.  1 .vcr.in 

tcxm.ibi,pr«luinit.&nu.jj.co|.9.vcrf  terrioadua-  4 

te,dc  pfum.idc  habemus  a I.Cin  1.  cu  quidam,  ff.de  6 
Icg.a.fic  ttaditfi  cft  i Bal.in  l.z.nu.7.C.quan.prouoc. 
noneftncc.inhancquoq5dccifumcft  linam  a Do.  ^ 
Rot.in  dec.Bifignct.6.  Papa  coniwt  Titio,num.8klc 
prxb.ita  St  tradit  Spcctit.de  proba.  S.i.  ver.  rcftac.&  8 
tit.de  aftore,  verf.  fcd  qualiter,  hoc  itidem  probauic 
Ang.in  auth.de  hxrcd.&  falcid.S.  hinc  nobis, coLt. 
nam  idoneitas  intrinlccanatorxcftcomcsfimul<fi 
ipla  natura, & prxlumitunficut  dicit  Bal.in  Imcqjiu  ^ 
ialcs,poftnu.7.ver.&  idem  dico,C.dcprob.  Bar-Stin 
l.rautodf.fub  conditionc,in  fi.ffldc  mtcirafl'critquodc.t 
fi  in  literis  apoltolicis  apponatur  daufiilai  /Puide^ ; r 
tali  dc  bcncncio,tfiidoncum  cumrepcrcris^j^i^a 
verba  potius  innuunt  admonitione,  qudm  ci^itio- 
nS,  & co  cafu  prouifiim  non  teneri  probare 
ncum,ciiin  idoneus  prxrumatur,  d.c.vlt.  dc  prxfiint» 
id  pr^rcrcatenet  Bocr.dcc  17  t.nu.io.^  St  confirma  t 
iiit  Bal.in tub.C.quiaccu.non  po(T.i{fcm  Bal.in  i;it6 
dubium,  ver-extra  quxro,nu.6.Cdc  Icgi^ib  hac  ftctR 
fnu&  Lap.inallcg.6o.  vifis  literis  A poftolicis,.poft 
nu.  j.vcr.  item  pro  hac  parte  cp  ncc  latuit  Oldeconfi 
4 1 .breuiter  uidctur,nu.  i .ucr.  ic  ideo  ptihia  ucrba.la"> 
te  profequitur  Alcia.in  traft.de  prxlumpjrcg.  J.  ptx- 

fiim.}.ifusacccditLambct.deiutcpatron.atti.z.io. 

q.prine.i.par.z.lib.nu.i.& fcq.ubi  multa qu? hucco  t 
ucniuht,congcrit,  uoiens  hoc  prxeipue  habere  locu 
in  p^entato  a patrono  probo,  tunc  namqi  idoncM 
pr^fiimitur , per  ea  qux  dicit  Spcc.  in  tit.  de  dilpcn.s. 
nuncdccpiltoporum,nu.8j.  . , . 4.  ‘ ’ 

1 Amplia, ut  concludo  procqdaf  etiam  in  his,t  qu* 

in  crimen  facUlimS  portent  conuetti , ut  fi  probat 
clericum  clTc  uenatorcm,ex  hoc  enim  optima  debet 
fien  intcrprctatio,idcft,ut  id  agar  animi  gratia,  & fia 
iurc  pcrmittentc:&  ita  uoluitFcli.ind.c^ludum.col'. 
4.in  prin.de  prxfum.  tcftcm  ad  id  laudatinnoc  inc. 
dudumil  z-col.pcn.dc  clcc.&  adducit  ibiFcI.flc  alia 
qux  perperam  poffent  accipi  ,cx  quibus  bona  p<»ft 
' elici  intcrprctatioitcijcicndolcaa  aotataab  co  in  o» 
fuperhis,  uetf.  quarta  concludo,  dc  appella.lcquitM 
cund.Fel-Lambcn.in  d.traft.dc  iurc  pauon.arr,z.io; 
q.priri.i.par.i.lib.nu.d. 

\ ■ Lhnitaprim6conclufion6,utproccdat,tqi^o*« 
(narres  & idondtatem(ut  aiunt)intrinfccam,vicftc« 
ftitas,fobrictas,&  huiufmodi,illxcnimpt«funiQtiir» 
nt  auror  cft  gl.  in  l.fi  ucr6,S.  qui  pio  rei,lupct  ucr.  du» 
bitet, in  fi.ft.qnifarifd.cog  per.l.cQqai4Mclcg.».&  h 
ibi  Dofticniacccxlit  Alci.iod.traft.pi*fi*mpt,rcgvji 
prxfump.  j.<poft  ng-amerllnifi  rcfpondens-&;  nuni.p 
uerf.  IhtcUige  iftam  reguli.  & cft  tcx.  apertus  in  d^a 
dudum,dtfpnBlumpc.&  ibi  declarat  Fcl.col.  J.nu.rrr 
fatS  Lambcrt.de  iurc  patron.d.art.z.  i o.q.prin.  i^ar* 
aJib.  nu.z.  & Icq.  in  eandem  ddccndcrclhlam  DD/ 
Rot.dcc.S.aliisz70.in  nouis.&  ibi  Apoftil.  dcprolx 
Skcusucro  e fti  n idoneitate  cxtrinlcca,ut  lcicnoa»do 
ftrina,&  fimiiiibos,quxnon  prxfiimanmeutmc  do- 
<])iirgiw  in  c.fi  forti, dc  elcft.  in6.in'uer.  caldcntar.Sc 
gl.ind.I.fi  uctb,!if.qui  prcfrci,  fupet  d.ucrl.dubitciUfi 
ffxiai  fatifd.cog.de  tradtdiuc  Dom.Rot.ind-dcc.Ria 
fi;&  d.addit.ad  cam.ucrf.fed  quis.eandcm  glo.fcqui- 
wrNiconia.in  wbwlcnou.  opcr.nunciat.  nam.aSJ* 
' ■ ubi 


I 
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Vbiqiuniplun  id  hoccongciriti&buicopinioniar 
feitiaitoin  medium  profert.  Abb.  in  c.cuin  in  iiite. 
poftnum.r.v«if.  led  hoc;  de  clcd.  vcrfftd  hzc  ratio, 
idem  etiam  (eafic  Lambcn.  ind.tuft.  de iure patro. 
locopro*imicitato,num.4.vbi*coramunemdicii. 
declarandotext.ind.cap.dudum.cx  menteomnium 
Dofio.&  Felin.ibi.num.  i.atquc  Alcfat.d.reg.i  .prst- 
lbmpi.;.infia. 

} S^ndolimitaeandcm  conclufionemtf  nili  aga- 

tur de  prciudicio  teniicx  iftapnrfumptionc idonei- 
tatis .'  vt  afleucraiiit  Abb.in  d.cap.cum  in  iure, de  of- 
^c.deleg.  not.i.po(loum.i.  vcr.item  cum  a^mtde 
prziudido-  vbi  dicit , non  luffrccre  pncf'umptioncm> ' 
led  debere  fieri  plenam  ptobanonem,  idem  tefiarur 
Fcl.in  d.c.dudum.nu.  i2-coI.;.verf  fallit  primo.'  4c  Ic 
qnitut  Lambde  iure  patr.loco  fup.citatoivcc.pollca 
oiffum  Fcl.in  i.ampliat. 

4 Tetti6limica>  vi  vera  non  fitconclufio,  f quando 
qualitas  idoneitatis  rcipiircrciur  a lege  in  fupremo 
gradu ! etenim  tunc  iKdum  idoneitas  huiufiuodi  nO 
pizfumeretui.fed  imb  illa  ciTct  articulanda, dt  pcobd 
da  in  fpecie,  etiam  fi  tal  is,  de  cuius  habilitate  agitnr, 
le  vera  cITet  omni  exceptione  maior . & nihil  contra 
cuin  o^nerctur  vt  traditum  ell  i Bar.  in  1. 1.$.  fi  qs 

* ncgct.tfmiiadm.teft.apcr.vbiidapene  Ang.at*cb- 

• muniter  Dofl.fcquuntut,  vt  de*  communi  ell  tcfta- 
tus  Hiero  Grat.cOf.a.  nu.  j y.lib.  i . idem  tenuit  Alex, 
in  conf44. vifi$,col.4.nu. a.vol.4.dcillumrc ferendo 
fequmirlaf.inconf.iyt.col.y.num.y.vcrf.iy.comra 
iftosteftes,  vol.  a.  vbi  pro  notabili  dcfinpulari  putat 
hoediftum, quod  it  Deci. piacuitinconf.s.col.4.Pa 
rif.conf.14  nu.i7.vo'.).Rol.l  Val.conf  to.num.yd; 
VoI.  1 .8t  latius  per  Aym.Oau.in  rraff.deantiq.tipo. 
par.  t.Su|uanitur,i  nu.y8.vlquc  ad  nu.4t.  ic  Corn.in 
confi.iyi.circa  fi.lib.i.  vettim  filex  vel  aliadifpoii- 
tio contenta  elTct  qualitate idoncitatisin  gradu  poli 
tiuo.fottafle  pixfumeretur  idonckas,it  non  elTet  ar- 
ticulanda , iuxta  dillmflioncm  traditam  ab  Imo.  in 
d.1.i.$.fi  quis  neget, ftqucmadm.teilam.aper.cxpttf 
se  comprobatam  d Bacthol.Soc.ad  id  plura  adduci- 
te in  conf  1 74.in  caufa  dominx  EI  ifxcol.  ti.verf  po 
ftremo  dico,  vol.  a.quem  fcquiiurParif  d.c6f  24.no. 
7.lib.y.licctcontrari(I  in  hoc  ex  prefic  tenuem  Com. 
in  conf  7*xol-4.poll  med.vcr.  omitto  rp  tex.li.i.  vbi 
sroluic debere  an iculari  qualitatem  idonetutis,  ctd 
quod  defldetarciur  in  gradu  politiuo. 

Quarfb  limitabis  concliitiqnem  non  procedere, 

7 •(  06  ptxIumendoidoncitatcmieSitc  in  ptxiudicinm 
UlWipro  quo  ptttfumcrcnirrmita  fenti tiam  Accur. 
in  l.qui  iuralfe.S.fi  paicniupcrvetf  acqnifilll.in  fi.de 
iurciur.Sc  ibi  Bar.nu.4.quod&  confitmauit  Fcl.in  d. 
cap.dudum,nu  li.vcrr.falUffceundo.eidcm  opinio- 
ni fc  lubfcrlpfit  Lambett.vbi  lup.vcrfic.  qui  fecundo 

f loccattefltacioiquia  indnila  dtprolint.tnon  de- 
bent ttaopetari.vtdcbeanrobeire,  I.  legata 'inutili; 
ter,  tfde  te^,  1 -vt  au  Fcljr.d  mim.  ly.  per  d.glo-in  1. 
qm  iutsffe. 

9 Qaimb  Ilmltdlfiipradidam  concluf  t locum-fibi 
non  ventheateifi  agaror  de  Vtilitatc  ani  mas, Tt  innue 
rc  vidctutgl.  vlt.in  c-conlnlti  fumus,  de  tM.  c.illud, 
S.licct  kutetn  in  hoc,  dcclericxcbm.miniltr.  tcftclt 
Fel-dx.dudum,  nu.14.ver.  fallit  tertio,  depiscfumpt. 
quia  io  his  etiam  in  cafitdubio  melius  cft,  vtprzlu- 
inarardelifium,qulm  nondciiflum,  ut  tradidit  An 
cha.inconf  I79.primafacieuideiiir,qucm  refertic 
fequiturFeJ.lnac.dudum,d.nu.i4.3cLamberrJoro 
fu^a  allaco.nerf  qui  etiam,  vnde  finut  in  crimine  hc 

lorcfis  t tutiusfit  coiidemnareinnocentem . quim  nb 
ccniemabfolocre,utexallcg.perEpifcopG  Balnco- 
regien  in  liioopere  indic,  inquifitotum  ,uer.  hawri- 
cus.num. } ).in  fi.quod  tamen  intelligCiUt  non  proce 
dat  qnoadpnenain , led  quoad  poenitentiam  lalui^ 
KRi Ut  dcciwasSqiuliac.de  fid,cathol.c.;4.  dc  quo 


iiosmfra  (uo  loco  diccnxis. 

It  Scitb limitate  potcrisconclufionem , fnificotra 
illam  pnrramptioncro  idoneitatis  pet  przcedetiua 
afla  oiirciurpjsEfiimptiodoli,  ut  ad  id  iclliscli  mihi 
locupleti  ifimus  Bal.inl.  i.anteii.  ponnu.9iictfulti- 
moquaritur.Cfiquisom.cauacIl.  cui  adhaxet  Feli. . 
d.c.dudii  murum.  1 y . uerf  fallit  quano  & uit.  dc  prx- 
fuinpi.  quohun  memem  probat  Lambcn.  ubi  lupra 
ucifponitctiam. 

>2  Septimo  limita  ,ur  condalio  non  procedatf  in 
prxfentandod  patrono  ad  beneficium : quia  pizlcn- 
tansnon  debet  pizluincreipfumprzlemandumido 
ncum , fcd  debet  diligenter  inudiigaie  & inquirere, 
quoad  fiCTi  potcll,  dc  idoneitate  ipliiis  piaifeniandi. 
Nam  ciimincocalu  agatur  de  Ipuituali  maicimo- 
uio  contrahendo  intcreccicfiam,  fi  piarfcntamJum: 
ut  tradunt  DoCl.  inc.a.dcttansla.cpifc.vbi  Abb.Sc 
Burl.in  a.noiab.det  pcrquireic  d idoneitate  Iponfi» 
faltciii  quoad  cxprclia  in  cap.Cum  iqcunclis,&  cap. 
licet  canon  ,dcelcclio.  in  6.  non  fecusae  figenitam 
filiam  alicui darcnupiui  animum  itiduxillci,  prout 
concludit  Lambcn.  in  d.  trad.dciiircpairon.liipra 
loco  a Jdudloairt.2.  lo.qu.ell.prin.par.  1 .i.lib  nu.7.& 
S ex  allatis  ibi  per  cum.  • 

Amplia  [himbhanc  feptimam  limitatione, fur 
adcbucra  fit,  ut  potius  patronus  debeat  pixiumete 
przfciiiandum  indignum  ,qudin  idoneum,  nc  li  de- 
mum ipfctcperitcturprxientandus  inhabiles, tunc  tS 
porisius  przfcntationisainiticrcti  perca  qiiz tradit 
Bal.peraliaiura  in  ,Mar?.ar.liia  inucr.elcHionc.vcr. 
I4.ui>i  authnrcm  laudat  I iino.in  ccum  tua.de  cicfl. 
quod  etiam  placuit  Lamb.  ubi  lup.nu.9. 

14  'Secundo  amplia  eandem  limiiaiioncm.fiit  quod 
clldiflum  dcp.rirono,idcm  intcliigcduin  Iit  dc  de- 
bente inilmicrc : cum  is  itidem  fiepater  cccicfiz  ,uc 
pccinilirutionem  ttibuat  mulum,  ca.  ci  frequentib. 
dc  inditut.  dc  propterea  non  debete  przfiinicre  prz- 
ienridum  idoncGdcd  accuratd  indagate, perinde,  ac 
fi  pacet,  qui  t II  in  rerum  natura,  coniugio  flabili  na- 
tam alicui  ucllci  iungercut  liquet  ex  dedufi.  i Laiu 
ben.obi  lup.nu.9. 

15  Veriim  quis  fit  idoneus,!  adeundus  erit  Tiraq.qui 
idcxplicat  in  iracl.de  poMt.rempe.cau. 5 i.nu.42.  ubi 
dicit'hu.42.t>lum  clTc  id<*itum,qiicm  iiittus  probat, 
ex  Bal.in  l.precib.col.s.C.deimpiib.dcali.(iibft. 

s6  Adetiam  dicitur  idoneus  is,tqucin  fum.Vont.ele 
gitait  author  cft  Card.in  cie.  i . de  concef  ptzb. 

•7  ^isautem  dicatur  idoncusf  ad  beneficia  confu- 
I7S  glo.de  Card.in  dcIc.  1 .in  prin.de  concef  ptzbeii, 
Rebuf.  in  fua  ptaxi  bencfic.  in  forma  uicariatus  Ac- 
chicpifcopi,nu.S7.quibus  in  Ickis  aiuiu,  illum  cire,q 
refle  Icgere-qui  ex  contextu  mentem  aufloris elice- 
rc,quiqitcreud  canere  nouecit.ad  quod  ccia  m Uclim 
adeas  Dcc.ioc.cum  adc6,num.  14.de  refa.Ec  etiam, 
qui  propter  beneficium  pnvfcntari  uclit.qux  neccITa 
na  fint  explicat  Lamb.in  d.tradl.  dclurc  patr.art.as. 
io.pcin.q.i.par.2.tib.uet.uidimus,nu-2. 

Animaducitendum  tamen  eft,habilitatcm  in  pre 

18  fentando,!  dc  indigendo  debere  confiderari  dcin- 
fpid  temporequo  ptxicntatio  dc  elefliofiidla  fiicrir, 
nec  illi  quz  fupetucnetit  cft  liandum,  ncqucprosfuft 
przfentato:  ut  dicit  Bnxicn.in  fuisquyft.  q.r.num.]. 
Abb.pcr  illum  tex.in  c.dudum,  ii  1.  in  antep.not.  de 
clc&-  Dcc.in  cap.  poftquam,  nu.ay.cod  tit.  dc  Lam- 
bot.de  iutc  patto.ait.  i.  io.q.piin.paM.lib.a.nu.1. 


loffU  M*fitrdi,vol.i,  N COK- 


lofephi  M^fcardi 
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ARGVMENTVM. 

Ignorantiam  prarfumi,  nifi  fcietia  probetur 
lat^  difcu0um,quo  pado  accipiatur. 

S VMMARIVM. 

2 lgnof*ntiAftmpnpt4tfumiturjnifi^tf%Mfrthftur^ 
RAUotiitnum.x. 

3 ^oJJUtmftmaUtnarnhon^  fidi pTMfumitmrign^TArtfl 

pofftjjm  ad  Alium  IptOart. 

4 Ignorantia  Ijtitpff/umiturim/uhogstOfOb  fuhrogath* 

nrtmtn  httmotu propriof.%(lam. 

3 Jgmoruntia  prafnmttur  in  eapituk  tx  tpiftopi  iuramlto 
vna  cum  maioribui  tapituU. 

6 Ignorantia  aStganda  vt  prafumatnr. 

7 Ignofantia  nonprajumttur  torum , fua  quitinutjligari 

Umtar. 

8 Falfum  alitnum fnrtprafumitmr  is,  qui  raiiom  oj^cij  tf 

nttur  iQud  inutfitgart . 

5»  *Pa/hr  nontxtuffgur  Jilupus omtvorH,ohtmram Hiari 
jibi  sommtjam. 

10  cptfiopui  nonprfjumitufignorartbentjicjf  vacstiomm 

$n fua  duMctfi,i^  (ur, 

1 1 IgnoranUanoHprafumitur  aliquoprobaiOttx  quoJOtU’ 

tiaprafumitur. 

J zScifnfiarx  quibus  prafumatar. 

1 3 ^tuoUsitontmbtnt^if  ordinarium ffin  prafumi , quo 

paUoprobetttr. 

14  Coafangutntum  faUa  confangmnti  prafumi fctrt,  quo 

polio ft  snttQtgmdum. 

% 5 VKinutprafspmturftmJucuJJum  alius  vicini,  nonmo 
memtantot  tt  occultos. 

j6  Ignor Antia pstbUetfaliinnnprafumituf. Ratio  cf^.sy, 

3 S IgitOfoniiA  crajfam  allegans  ^dtJum  pr^unfptum  ^gat, 

1 9 Ignoran  prajumsi  id,  quod fit publice  abjem , infirmutt 
Oforenju.  i r 

ao  Homo  tenera  atatis ignorare prafumitor  pmbkcegeRo, 

1 1 Ignorantia  fa/h  aittm  faptm  eum  eo  difctjfi^  qut  tgnura  t 
tiam  allegat, non  prafstmiusf.  \ 

3. 1 tgnorantia puoiicortfin  decretarum  non prafumtiurf,ttef 
edi3tord:narfpubueAtig'tnu.2i.  . i 

, X \ Ignorantia  non prafumis  urjedfcuntiafiatuiaruue  quo 
adbominestilmt  locL  , , 

'35  Forenfis/cirt  prafumitur  /iaiutapoji  aliquam  taoeam  - 1 
inlocoeoutraHAm . , | 

26  Ignorantia  liatuiontmprobatsaadmittiuqrttum  monjk 
. pra/umpttoiurn,^aiusre.  . .j 

zt‘Trinceps(p‘tudtxignQrAreprafumunturfia^a.  ■ 

26  Ignorantia  allegatio  non  admittitur  in  faltti  nobiiisemf 
perfonarum,qua  prafai/iunturnoiAatifU  ,.j 

39  Ignoratia  nonpT£jumttftdfacnttafadtiJieitiJt  aliem.^ 
^ofnyctem  uianut  vtolentatiu  clericum , quemprobabiJiier 
tridfbat  non  ejft  clericum, txcufaUsr. 

3 1 Ignorantia  sfieTtaia  non  prafumitur , eunt  tUa  jcitntia 

fquiparttur.  : • 

32  Ignoiantiam  citationii ofellam. pro eitatobabetur, 

3 3 Ignorantia  affeRata  qii4  daatmr. 

g4  Ignorantia faiii  aliem n^ prffueuitur , quod  tcndttad^ 
commodum  ctui  qui  uUtgat^  , 

I J Ignorantia  nonprqfumu  nr_  imtyjuodjtbi  ad  domum  de» 
ttuneiatuwe^.  ■ ^ \t. 

36  Ignorantia  inhrredtdif^ndh  nbprpfu^niturjn  quoprq 

fumtiurfcienUa  tuejatm  continuari, 

37  Ignorantianonprqfijnimr  in barede,  qh  iippignoraU’ 

tiam  veOet  captare  i»erum,ficmi Ji  de  dqumu  cjuamdo. 

3%  Ignorantia  non prefumitur  tnfahu,  ut  nibns  quiiprf 
fenifutiductaefoRoaluuo  fuerit  troMSurn. 

3 9 Ignorantiam  debet  n probatt^esaudo  ea  allegat profum-' 
dasmutotnteuttotui/uf. 


■O  'ibi  ■ 

40lgnerantia  nonprgfumiiarin/afhproprio,  - <» 

4 1 Ignorantia folii proprpprfjumituf,  quando  illud  tli  de 
UingmqmO,Vfi  de  antiquo. 

41  fgnoraatia  atque  obliuio  fuRi  proprq  uiprpjumiiurex 
hngmqmtaUUMporiiitt-yiiqufqmotidu-oidentMr,  • ■» 

43  Ignorantia  etiamex  longinquitate  tempoeii  nonprffunn 

tur  in  fa3o proprh,  eutu  iSud  efi  alteri  obligatorium. 

44  Ignorantia  m faUo proprio  ex  longinquitate  ttporti  non 

prpjutmtur,quaudomipfo  mteruemjfet  iuramentum^  , 

4 5 Ignorantia  falh propruprffurmtur,quando  illud  e/i  «• 

tricatum  ip  *"iplitttum. 

46  Ignorantia  im  foRo  proprio prffumitur , cum  agitur  de 

damno  vuandofecus  de  luero  captando. 

47  Ignorautsafalii  proprp  notabilis  gt*»it  non  prffu» 

mitur. 

45  Domutui  prffumitur  femf alium  notabile  ixgraue , Ij 

premouttui  d fuo  proeseratort. 

49Domiaus  prefiemttur  certior  faRusde  foRo  notabili ly 
grauidprocuratore  fpeetaU. 

50  Dommut prffumitur  ignorare  ea,  quf  fiunt  run. 

5 1 Ignorantia  prffumitur  im  aRibmmorientium  etiam  im 

foRopropno. 

Ratio  efi,  nu.ji. 

5 3 IgnorantiaprafumiturmfaRo  prtqrfio  tx  muUipUesta’ 

teiugOfiorunt.  • 

b4}gnor4feprffumiturfaRumpropfium,  induRut  exper»  < 
fuafiom,XMtdectptus  ex  fallo  ferius. 

frrnnranm  fcmperp^fu^if-tnifi/ci* 

^ O ^ ^ ^ H I «i  fia  probec , vi  Hecreuir  (um- 
Pontif.Bonif.VIlI.in  cap.pi^rummifdercg.iur-hoc 
idc colligiruc cx  l.drcfpodfo  in  i. verius,  io  pno.vbi 
glo.  fuperve^.  c^hgstain.  Bdc  probat  quod  etiam 
probamr.ex  $.non  Iblum.  verf.x  verius,  dc  ibi  gl-  fu* 
pcrd.vetb.vcrhis.lnfticu.deles.  hocidcin  cradu  Ne* 
ntius  l.Cin  l.vit.  m b.fT.pro  mogl.in  l.b  luror.fupa 
vcrboOendcns.verCvd  uic.C.de  perictutor.fic  quo 
que  habemus  d Tumm.  Ponr  incf^famitut.  dc  rcfr 
i4rJn6.de  m cap.propqlUill^  b.abUincre.verl.nanT  4 
ad  aliquos,  de  ibi  glo.  Iu  per  vcrb.non  probatur»circa 
nicd.ya.dininA  i^em  ieniirglo.ml.iiiegibus.  fuper 
vetb.probaidC.cU;  BpUcop.audi  dc  in  I.  kipciic.ui$> 
in  ve^.oltendcre.C.qui  fnilit.po0'.vd  ooiviib.  1 t.dc 
^o.vlr.m!.i.CadMaccdon.^o.inl.i«m  ri.Cderc- 
ccftatohdc  10  3.qui  auid  excularc.  Aipcr  vcrb.cog4<i 
ucrunt.vcrf.icd  t.oiirra«inl)ir.de  cxaiia-iuco-hoc  idd 
piobauicSpe.m  3*vmc.  ver.de  iumaliae.iiu.6.in'^de 
conftit.de  in  yi.verflcd  nuquidprxluihicicirepoft 
j)uni.7.iic,decoinpet*iudic.ad.ti0.1icctdoCUaliir.  ‘ ^ 

ial.is  potcft:nu<nus.ft.dcacq.haTc4;dc  inq.^.Jocipk 
Adunaui}ajm.4mftdciutracl  pnd'ufnp(.nM.i,hQ^ 
cnaincooHrmauitlo.  And.inrtg.q^qutsmapdato^  - 
^ol.7.na.d.  dereg.  iur.md.ciuldciniuit  lemSticBaJ^ 
in  d.l.  i,  poft  nu.a.  ver  .oppono,  rp  non  Iit  ne<Xlk^.  g 
ad  Maccdo.de  in  coni.rail.periandiirmM^Adli.volv 
4^ad  idcm  rcfpodn  R.om.  in  conl.54.viiit<PQl<^-  po^ 
nu.  ^.-piopc  fi.vcrdconrrarifi  puio  vcriu$.dc  ip  condlf 
59.addilcuticndum.col.a.poftn4F4.5tVcrC^i¥Mex 
icgula.de  inc6r40|»pro  dculion&coL4.||Ufi<r.Vcrii 
ga  pro  hoc  ftar  de  tn  coul^i i .prf  Ictuis  dubitationis 
aiiiculus.nu.3.  Thom.  Gram.dcc.p6.  Solon  ex  leped 
mi.  Ucc.in  1.  H per  errord.  nu.  1 o.tF.  dc  mpld.oinn. 

iuii.l^anr.conr.65 . paternum  fcudft  in  tivol.?.  iodo. 
Daaihoudcr.inftiapra^.ciui.c.i7S  nu.i6.Alex.cOC 
1 7x.num.p  i ibaJlordcc.  i6  3. alias  6.I1  propter  tMc 
iur.patro.inoou.cir.prin.  BeUa.dcc.56s.conclu.pEO 
clcmcnona  grat'tae.nu.  r. tic.de  pratbddis.  lai.in  i.li  rci 
obiigata.col.6.ou.38.vcciccunda  principaliscoodu  . 
fio.&dc  lcg.i.And.Gaii.m  tra^.3Ha^.Qbrcruaro6* 
rcr.78.invcrb.1gnoranna.oa.  i4.verl.rcgiilaritcrau* 
tcro.col.4.Ub.a.lo.Crotxdr.|07.  in  cauU  magniftci» 

& gcnaoft  equitis  domini  Hiaonymi.  nu.8.  vcil.pri 
fc  Igitur  obic4booi«voi..3  .Guid.f  apoa  coC  1 37-  cfte 

ftimm 
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Clium  pi«  nobili,  niL]-verrad  ternam  dubiuin,&  in 
coirf-  noftetiin  fi.Hi  ppol.  Him.  coof.  i i i • pc- 
<u  Rugoilicm  domiam  Io.  BaptiOa,  nu-i4.  v^.nec 
il1ignaiio.k  in  c6C  104.  & primo  Aiper  allegat Oi  aa. 
Mt.vci£pt»etea  quod  pcxdidi.  & ou.  { 3 . conC  171 . 
nu.iid.dc  I i7.dt  inconl.1pdmu.t5.  dt  fet).  tib.a.Ca. 
ptainooai.cood.teg.79.iarul>.igaoi;aatiain  fado 
atoprio.  nu.  10.  vctC  quod  autem  dicendum.Scbatk. 
Medices  innraiLdelbcniitxafib.q.3.par.  1 Jium.i.dc 
i«.ver.  14mo1a.Calfan.conr.74.quod  didit  bliabuv 
«ol.i4-vei£dc  aoo  omitto  illam  tcgulam.Mcnoc.de 
aib.iud.q.7aaiu.).vcepriintim  illud, lib.f.dc  in  quai- 
toaitic.catirFiaaneiMefpon.t.nam.di.vctricuin  in 
dubio  ptaTuniatat  ignoantia.de  in  trad.  de  recuper. 
poft  mcmb.  1 5.ou.a7A  feo.vetCquuroquintoan  fin 
g"ltn  hic  poflcflbr.Alooale  Albet,  lingu.171.in  alie 
00  tamen  fidoadimttiiiiiigtKxantia.  Hcntic.Boct. 
dagnlati  iu  vcrqi^umptio  dt  fidk>,nu.40.vcrC  prs 
. dbautur  iKneantia.Matheli.ling.  i i.na.14.  in  atUit, 
vcta|ii6<rUctt  indubia 

% COcluGooiaiiolfaxntioeft,tquodlcilicetpoiiut 
pacfumalurignataatia,qulm  (cicoiiarnam  ignoran 
Cia  cft  adus  piiuatiuui,habcns  negatiuam  anncaam, 
«pianegatiua  cQde  iure  imptobabilia  ,1.  ador,  Cde 
ptobatranibualcd  feientia  ponit  dc  affirmat,  metito 
probati  debet,  L cl  qui  dicit,  tf.  de  probacionib  dC  tu 
' docuicllobet.Mano.ib  repet.l.is  potell.oa.iid.vct. 
'dc  Mdtcllc.ffideacqdwcd. 

J Cenciufionciii  ampliabis, fvi  tt  habat  locum  in 

poAideme  icm  alienaro  eji  iuOo  titulo  dc  bona  fide, 
aiam  ptufiuniturignocaieicmpoflcllamadalium 
l^edare:ita  docet  Accordn  pcinait.Inftitde  yfucAi- 
per  vet.qui  bona  fide.de  gUn  c.fi  diligentiun  vet.  bo 
nafidcs,de  pcuTcnp.  vbi  edaro  lonoc.  in  ptin.  tiafde 
fiiitl^dtnt  Bardo  I.Cdfiii,col.!Jnfijui.l7.  vcr.fed 
contn  hoc  vhffidc  vfiiap.A  io  Lvirmol.  vir.  poli  nu. 
ijdafi-Cvn^vi.hoc  idem  ttadicCyndn  Uuperld- 
giuopcinC.de  pislct.loag.tenip.  Bald.col.i.mi. 
lavcr.iUudauierodc  idem  Bal.iol.vlt.  eol4.nn.i5. 
ver.aacndc  Iciasin  pcxdidit,Cdecdid.  diui  Adiia. 

. wLcnro  ndonllia  addudu  i Cabc.in  cotniiiu..coiicl. 
lib.6mt.dcccgjat<oachi.5mu.|. 

d fiecfidalocoampliabis,tvtlubn^tioiDlitcroo 
iupprio£idaoOnacguail<iemii  litis  in  liibn»ara: 
ficpaieg.d.L  vehas,  flidcpba  .decidit  CaOid.£c.i. 
(iuTOgsius  liicrac,nu.i.vcrded  quia,cic.  vt  lite  pen. 

I TcRioaropliandacIlconciulio,  fvtpmlumaiur 
ignoantia  m apiinloeoiplb  ,qti6d.£pilcopus  vnd 
oun  maionbaSM  capitulo iurenclc id  ignorare, ve 
ttfiaturgIaiac.ptopoliiilli,veci:aon  probatur,  in  fi. 
8i.difiind- 

Hic  vero  conclufiont  limirabis,^  ad  hoc  vt  igno 

6 anhaBnclumatar,teadcbcacailegan,aig.|.Q  adul- 
MKinm  cum  incellu,  b.  idem  Pollkm.  ffidc  adut^  lic 
tiadit  Bal.in  l4)uicunque,na.t.  Cde  fei-hig.  idd  y<y 
luit  Ala.in  l^^ro  bona,  $4lcillOrfi.|.<lldeium.  infe. 
^3icm  fertur  Decio  conlladpaid  excedit  i metno- 
Da,col.vlc.poS  oa.5.ibi,  vode  igoonntia,  vt  dc  loillt 
lalliii  l.cum  quidK0h5.nu.15.  ff.  fi  cer.pct.  iflb  acce- 
dicTiaq4e  p^cc.b.  1 dn  ver.d  bonne  foy.glai.vcr. 
taa6cvltaea.ibi4c  hinc  fit,  quodiicetpniiimacuf 
ignocantia.hocctumconfirmauic Cabr.  Sany.in 
UMUd  fiog.  1 s.  Maihcli.ver.  lacic  quod  dixit  Bald. 
quem  cefeit  ad  hoc  And.GaaUib.a.ptacl.oblciu.ob- 
ladl-an.  14.  ita  qooqi  afleniit  Aoba.  Maran.  indd. 
dspotcfiuiu.!  1 5.  ver.  adde  umen,  If.  de  acq.haxcd. 

7 ficeundolococoaclufiolimiundaelhtvtpizci- 
poc  pccfiimatur  ignotaona  dc  his,  que  quu  ccncl  us> 
nefl^re.ficdocct  gl.in  cdnnocait,litpcc  vccjenaci- 
tiam^  clc&dc  in  cduadupci  vcrmiadcre,  dc  ghi. 
& a.io  cad&lUnocuniKlc  lalfis>vi  ecum  alluiutio. 
Andjn  icgul.  quod  quis  mandato,  poA  num.;.  vaf. 

■ itcmeum  igiif,rtps^oj.j.d£iq|.iiinlib4.  lietefpon- 


du  & fi.om.dKonr4i  t.na.|.vehdaceodicigimr  con 
<luuain<U,i.Cad  Macedon.  poAnu.i.rcili  primo 
cata  ignorantia  preliimiiur.  i Je  pnnerea  voluit  lall 
m l.ctror,cola5.aum.ai.iii  i.liniit.C  dehir.&tia. 
ignufan.de  in  d.l.li  ra  obligita.poll  imm.  +o.vetni'c- 
cundonoc^ilitcr  limita,  dc  num.41.fi.  dclcga.1.  vbi 
» ait, quod ciimquistcncturltaiionc  oificii  indagare 
facium  alienum,cunc  pixtaniamtUlud  rcicc.necro. 
IcMiurignocacuxxdKdiinocuii,  citea  li.ibi.ncc  pro- 
bate cogimusignonociam.iuncia  ibigl.dcclccl.de 
IIm  Abb.col.j4iu.9.vct.noia  ibi  nec  probare,  vbi  di- 
cit ouncpiam  obliuilcendom.-dc  id  colligimus  cxc. 
quaniuisalc  reg.iut.vbi  dioi  ta.  pafiorcii)  non  cxcu 

9 “rijfi  lupus  t oues  voret,  dc  ibi  glo.  dc  adJioc  ibi  not. 
Abb.nnm.  i.  qui  tenetur  imjuirerc  tc  habere  curam 
ouiuni  luarum.  dc  cft  gla  in  cap.cosqui  clericos , lii- 
pet  vcxrfci<ntcr,dc  ccinpor.oidinda  d.dc  craffit  Abb. 
ifl  ap.vlc.colum.vlc.pofinum.sj.vcr.anr  volo  rctio 
arccrrorcm,dc  contcllis.  huc  qu^uc  relpcxicdcci- 
dendo  Bellam.in  dec.5  ro.  coclulio,qurid  etiam  poft 
anoum.vcr.iguui  cum  hex  potucrirprataidcre,tit.d« 
iudic.qi^  placuit  dc  Mil.iiirepert.in  vetb-ignoran- 
tu  ptacliimmu  in  his.  in  eandem  delcendic  Icmen- 
tiam  Socin*  inrcg.  lao.  inverb.  ignorantia  circa  ta- 
flum  alicnum.prima  fallent,  pcrlajuod  ttff.  11  coxa 
pciud  idem icipqndii  Alex. incomi  i*.li  lutorifte, 
col.i.nuin.4.vcrl.lccundo  modo,  ad  idem  icipondit 
Grac.in  conf.  t i.A  fi  fubtilitcrluitdubiiattim,  col.4- 
nu.ip.verildc  primo  non  obfiatde  ignonnria,vol.i. 
quoniin  fcnientii  probant  And.  Cailat  Bad.  prafl. 
obfeiu.d.ob(crua.48.ind.vccf.  Ignorantia  KOl.s. poli 
nu.i  I .ver.fillit  in  faflo  nocorio.de  Gabr.in  cotninu. 
concln.d.concl.  5.nn.  1 1 .lib.«ale  teg.iut. 

10  V nde  fit , vt  epifeopus  t tcnaturquolibct  anno  p 
fc,vei  alium  vilit are  dioecefim ; vi  c.  fi  cpifcopus.ili: 
offi.ordan  nK.cpifcopum,  dc  quali  per  cotQ.dc  cenii . 
dc  filent  iple  Epueopus  p^ensin  dioecefian  qua  te- 
nctucrefidetcrvt  Innocuii  in  tvlt.  deeo,  qui  luitt-in 
polT.vel  pmpc^ual  potuerit  fiure  vacationem  bene 
fici  j:  ranc  enim  fciuiOc  pnclumicuraicc  admittitur  al 
legando  ignorantiam  i dc  hoc  idem  io  Atchicpilco- 
po,qui(eneiucconcilium  ptouinciale  quolibet  an- 
no cclebrarcK.cum  in  tua,3.alioquin,qui  mat.accu. 
pofllvbi  cxillcmin  diotcefi  ptxfiimitur  lore,  ex  gi.in 

d.l.filulor,fupervcr.ollcndctis,C.dcpciicu.mtor4c 
ex  c.qui&  humanis,  la.q.i. 

Teni6Umitan^^conclufio,vtnon  procedat, 

X 1 1 fi  probaretur  aliquid , per  quod  fcientia  praclume- 
lenic,  vt  quia  erat  confanguineus  vel  vicinus,  uelci- 
Bis4c  erat  fama  io  vicinia  vcl  ciuiiatc : vt  doac  Bac, 
in  d.l4S  poteft,nu.  1 8.  tf.de  acq.  hxrcd.quod  idem  vf 
innuero  Bai.io  d.l.  t .pqll  nu.  1 1 .in  fiarcr.pixfiiininir, 
laCflcad.tollcn.  ubi  dicit  icieotian^n  cliimitcxar- 
Cdua  oonuerlacione,  amicitia  intcola , dc  ex  publica 
voce  dc  &ma,dc  in  conilaps.  Pe  ros  Loinbard.nu.x. 
uol.3xap.quofdamaiep1vlumpt.ub1Fel.per  cotum, 

idem  cepctijt  BanJnl.fi  cui,  S.i|£lem,  ou.3.dc  accro 
fic  ttadu  Andt.GiiUn  d.lnft  prafl.oblcni.d.  obfer, 
48.C0I.4.  num.  1 7.  uerficem  a uicinitate,  lib.  1 . ut  dc 
lelpondii  confolnis  NicoI.Bcllonusin  conf-ad.  uidc 
reuerontie  domine, nu.i4.dt  17.  fic  etiam  ccmuitMc 
noch.de  acbin.  iudic.af.  1 14.  num.  i .lib.i.  ccniur.a. 
ad  idem  decidit  Bellam,  dcc.  439.  aliis  44a  probata 
uidcturdcuolurio,  dc  fupplend.  n^ligcn.pnlar.ubi 
dicit  eo  ipfo  droolucioncm  benefiui  probati  uideti 
liproharot  oedinatium  uirhlTe  literas  accepcaiionis 
dc  prouiGcinis  primi  impetrantis  A rpiod  publia  ib- 
macraiibhquodimpetcansinconlpeflu  pUiriucoa  1 
craait  maitiaioniii,^  d.  gI.ord.in  ri.l.  1 .ftdccccepa 
tot.in  fiajuam  Ala.  in  d.rii  tutor,  C-de  pecic.  tutor, 
adhoclrogularem  putat  ad  tollddacti  ienocancii,  la 
filis  additio  ad  Ban.in  uetb.  Sc  uide  glo.  de  ibi  Batto. 
inuctficul.;noiactga&glo.  iad.uctbo  oileniicris, 
N a ' <juoi 
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fluod  «t  colligitur <x l.r«d&(i  pupilIus.§.dequo  pa- 
lam.ff.cieinfttt.ad.&  cx  I. (i  filium  tunm.Cdc  liber, 
cau.vbi  aiunt  Imp.  tam  proxima  necclfitudine  don- 
iuiicJos  conditionis  ignorantiam  fimulare  no  pofl'd- 

14  Inrdligc  hac  limitationem  in  hisifqu?  communi- 
ter coulanguineus.6c  vcriCmilitcrfciriefqlcr,  vt citea  ^ 
conunguinicatctni&  fadlumnatutacriecusin  alijsivc  ' 
fentiunt  Bal.lSc  Alcx.in  l.  quonia  fororcm.  C-de  iurc 
dcl.&  AJcx.inconi'.7i.col.}.vol.i.3tin  l/TitiUs\S>«. 
ff.de  Uber.&  pofthum.atq;  Robcrr.Maran.  in  1-  ispo- 
fcft.dc  acq.har^mft  rima  ^a.vcrf.  quod  tamen  trffrin- 

vcr.quodtaraclimita.Mcnoch.d«rccupe.  poflf. 
15.  rcmed.nu.  4Z.cum  multis aliisaddud^isad  hoci 
nobis  in  cQnfciuf;407.coniuntlum.nu.  4.  & in  coclut 
41  ;■  conianguificuni- nu.  ?. 

Illud itidcm>quoddiximusde  vicino»  velim  limi- 

1 5 tes  proccdcrc  t «n  illis  adibus , qui  vcrifimiliter  fciri 
folent  per  vicinos.,  vt  qu3do  fumus  in  adibus  fuccef  • 
fiuisjfccus  autem  in  momcnuncis  quia  eos  non  prsr 
fumitmfcirc  vicinus, vt  li  in  domo  vicini  ficcclebra- 
ins  aliquiscontradus.vcl  a 1 iquisados » qui  momCro 
cxpcdituiwtdocci  Alcx.in  1',  i.col.$.fub  rtuna,  1 7.ff<li 
cert.pcr.fibdcDk  modo  quando  iumus  in^dibus,  qui 
verifimilirctAilcm  committi  inocculiodllum  enim 
non  priluiBitucicitc  VicmusivtobtctuauitBal.ini. 

1 .nu.  ? .in  fl  <2.  decollu-dctcg.  vt  ii  commiitamr  ali- 
quoii  ftuprurfi.>:cladultcnuin:ad  idemandit  Alex3. 
in  conf  7 1 .ttidciKitucprnna  confidcrationcdiccndfi-, 
^ col.3.nu.6.vctfi6(  iknilitctdicit  Bal.lib^i.dc  in  ConC 
50.incaufa,dc.liteintct  loannam  deLaodc.cohit  s. 
nu.i 7. vctfiiem. interrogatus, lib.s.&  inhT itius.  §.  i. 
nu.  $ .ff.de  lib.&vpo&hum.quorum  lententis  le  etiam 
fubfcribit  ,Maranr.ind.Usporclbnu.2.?f.ltib6.  limi- 
tatione, vcrhquod  tamen  hmita.ft.de  acq.hsred. 
t6  Quarto  limtta  cdclulioncm  locu  non  habere  t qn 
eflet  quid  pirbUpfc;fa£bnn.CiCu  mtua,qui.inatri.accu. 
pof.(k  c.paraaj&jv^ai.i  .vtteffatur  iaf.in  d.l.crror.col. 
6.num.»i[d*VJCiilirttita  tribus modis.C.dc»ur.&  fad. 
ign.eiulibfuielauemi^gl.ind.l.fi  tutor, lupcrd.verb. 
Olkndcnson  ptin-Cde  pcricul.tutor.  quam  dicit  efle 
* ‘coraunitotUpprobatam  Grain.indeci  j6.nu.i6.hoC 
et  habemusi ui c.  i.S.vcru,  iupet  vcrb^Jubiicc.dc 
poQul.pr^laU&in  c,cuniintua,Iupervcrb.pubhce,^ 
mauuo.accuLpoffiquod  etiam  extairefpdium  Pauj. 
i.C.in  laeti«i*iS.qlild:enim‘ff*dc  lur.Sc  tid.igaor.nc 
rcfpondit  Rom.iti  col.?40circa  primum, poftnu.rii. 
in  fi.cui  accedit  Hipp.Maif.in  l.qui  ignorans-  nu-  24- 
ff.ad  lcg.Cotn.de  al.iScjn  l.qui  talfaimnn.  94.  cp.tit. 
idem  voluit  Dyn.in  d.rcg.ignoranQa.nn.4-  «wd-  kd 
dicendum  cd.quod aut  erat  publice:qu»a.l»cfnmitur 
feire  qu^  pubice  fiunt.de  rcg.iur.m  dquorpin  fento- 
tis  fc  iublcnbit  Soeid4-cg.aao.fupcr  d.ver.igooratia , 
uerfflccuudofiiilir.atquc  Alouihin  lbpib*d.lH>pi.27^«' 
inalicno.ramcBfado.uerf-dt  hocnifipubhcelit  no- 

tprium.  ^ofloruOluu  Cacher.  indcctfi  Podcin'on.7t*> 
qum»7t.nk}i-6tliiisdcignorantlaj  ’ • 

17 . JHuiusrci  iatiocff,tqUU  luncefletignorantiacraf- 
Ia  nimis,3t  fupini.vt  liquer « lupradidislucibus , & 

l.nec  iiipjna.itdciMi.dtfaid-»gn.  quod  fequiiur  And. 
Gail»inda>ljlex.4«jmji5di.lib.i.  licccfpondit  Rom- 
in  conRi  27,90(110 no.e-vbifii pina  ignorantia  no  ro- 
lcuat>&  trudit  Alaii^m  dvl.qoijgnortms-nu.i^-dcieq. 
ff.  deiic^r-  vbi inquit , qubd  allegans  talcnxcntllaiii 
>8  ignoFanuamttallegat dolum  pr^fumpnitnJiicetiani 
docet  Bai.u»^14i  tui;5.ijfdem.nu.a.fl:^cac««l-i  > 
PriiBOlublimita.cjndcmlimitaaoncm.jd  cu»oqp- 
1 icccepublice  fitiltnn  ignorare,!  ocuro  non  .habcic  ili 
J 9 abfcnt.c.dc  iuficmo,&  in  forcnrfi;  :•  vt  vidente^x  dd> 
IS  pptcli,dc  acq.h^r.dt  l- v 1 t,ffide  dccce-ab  oiiti  aciciv 

Batt  jn  q.s.Adunbntia-nU'4-vcrf.pcimotocadhoc.(t 
J,vJt»ftdcdccr,ab  ord.facien.&:ibiBk5«w  addudi^ 

facit  c.  i-dt  a.dc  con  fticut-&  ex  c.cuiri  in  loa.,  qor  nwl 

lam-acc^.nonpom  . . tmi 

- ’ - --  - 
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20  Scx:uddlbblimifabisfinhQii»mfieniffXTr.it?s,qut 
tunc  temporis  non  poterat  gcfta  cbnipiihcndcrc : vt 
babciuus  cx  d.c-cum  in  tua.ita  tradit  Capra  in  rcgul. 

.79.  num.  i}.  • ' 

- ; Quior6-l imita  prsdidam  cortciafi  no  c(Te  vetam» 

21  4’qhladum.ali«nj6fiiifl'cf  cum  co,qui  ignoraotiiai- 
legat,lspiu5dil'cull'ufu,  rcffeiai.iu  d.l.crror.d.6xohi. 
poft  vcr.l  imita  tabus  modis;C.deiur.&  tafl.igodinc  « 
etiam  allulit  Bal.in  l.cuin  rem  alienam.col.  r.nu«.T7. 
•verxtub  Itatur  vtnim.tcllator.C.dc  legat- pcrmotnscx 
l-Procula:-ff.dc  prob-dc  l.fi  parronus-ffakrcotirm.tot. 
<)uem  fcquitur  laf.in  d.l.lifes.obiigara-nu-40.verfii.li- 
mitat  aitifaciuinalicnum.fiidelcg.i.cuiu5  icoteniia 
confirmant  Ahd.Gail.ind.ob(eru-t.l{.poft  nu-ii.ver. 

fa  1 1 it  in  facio  notorio  J ib.  i.aiquc  Soan.d.rcgr 2i:oql. 
vcrb.ignoranria,  vcrfidecirnofallir- 

22  Sextoc6dufionclimiubis,tvtniitli  parraetneo» 
ignorantia  in  fachs  pubiici^'VipotQin  dccrenapuffU- 
camrvc  colligitur  ex  03,91  demuir  Gelati  Poi,didsik.  « 
in  c.qui.ij;  hum.anis,in  fi-ibivcditonpcuueruiignoBa- 
rc  lo)  tentum . propti  I lacerdotis-  i*  ibigi^du  pc>  9crb-x 
ignorare, I2.q.2.idem  roluirgl.in  tmunicipaliiaius 
.cftlex  V It. ibi, quippe  publice  po4itum.ff.d6dccrcc.ab 
ofddacteod.huc  iicm  rcljKxrrgbtklL  piopoiiiiltcqin 
verb-  iion-probamnUx-diliuictin  hancqnoq  lenti- 
tiam decidit  Thom.Gram,in  dcc.t  6.  Solon  cx  tirp^> 
pollnu.i^.ver-qpoadquarcbin  dubium^dctm.lcq^yt 
etiam  ammaduertte  Jnn.cu.mi<n.dccootbt.  cbcqAo 
meminit  Abb.  in  conf.  j r-poffnu.i.  vprl. tertio ^ciC|^ 

, .adidem,vol-i.6cmc.pa(\ocali&col.2.poftnu.t.  v«^. 
fi  autem  eff  publici;  no(.i.dc<fid.inliOcc.ia  c..id  hi- 
col,3-nu,;j.vcr.dccimolcptiraonota.dc'pofful:.  pi^- 
la.de  coi-4.nu,47,va.iu  ghtn  vcr..allegaDs.Giud.  Pi.' . 
intract.depr£mtnp.coi.vkim,po^tnu.  nj.  vafi.quis' 
jirKiumitut.itaUcnIiridc  GabrJn  (icoticin.talu.9-pii' 
.lnalilnirat.lib.6.’dereg■iur>  ..  •'r  . f rA^  _ 

X}.  Qusiiiniratioproccdirteciam  inedidootdinarij 
pubiicatQ.vtrcipouditCorn;inconll;3.  ficillumre- 
facmGabrand.condulls.nuao.  - 

24  Scpciinolimita-coduliononnon  haberclocutin 
.ffaiuu$iquoruin  luentia^pif  iumimr»quoad  homines 
loci  iljuis  authorcBald.  lad.  icgesfaccabinma^  pdft  • 
nu- vva-auceli  ms  municipale.C,  delegib-ideof  do-^ 
cet  Bar.in  l,quod  bicniaic^-S-poilnu-ip-vcrf-lecuD- 
do  cafa,quai)doquXntuc.dccrTor.iur.inunicip.  ffdb- 
po,dc  in  Coni  nes  populi, cinca  fi.nu.67.ver.drca  1'ecu- 
dunitde  iufiu.o^  lur.  lic  conliiiuii  R.om.  in  coni  .1251. 
cianfiiincdiCitlu:.col.i-poffnu.a.  «erl.ncc  eftdic^- 
duin-6t  in  epiil.2i2S.pro  plcnxnu.S.vcrf.quartoqma. 
idem.r^'t>oudic Curt.fen.in  conf  27.  Magnificusvir, 
num . 1 li.iltis  accolit  Parif.in  cohl.49.contradusiHe, 
au-37-vci;i.cpnliderandum  eff  ihliipcr»vol.  1 .bucetia  ^ 

1 reipexii  Guid.Pap.iu  d.tra^.dc  prclump.coLvit.poff  '■ ' 

pu.i27.veti.quisprsluniimr.G4bf.d.  conduf.f.iitd. 
vcifagnoraiia-nu.  12.vaf.fccundoiimiu.idcm  tradit 
And-GaiUQd.obler.48.1ubnu.29-iib.2.  1 

AuipliafupradidamfcpumainiitnirationSetiam 
z^proccdeictinforcalepoffaliquainmora  in  Loco  ob- 
traham,vtfcnut  Bal.in  d.l.cutldos  popuios»qu2iilO: 
Jexprima.col-i  r,nu.22.vcti.eicca  maicticiucD 
Vuin.tnn.de  Hd.cath.vbi  Cynaiu-^in  fia,ficd;vtcki4C 
ff3i  Ca  r.fcnurc  in  4.col.poff  nu.  20.  va^ccudo  qu^ 
idcin  rcfpundit  il.om.in  cotif.228ipro  pien-unuatTin 
fi.idcin  voiuirHenncBotta.Qaict.de  luiodvEpii,  iurx. 
an.nu.  1 8.  vaf.  prsfumantur  auiem>lbutnics  iciuiffc. 
t z6Tamcu  admittitur  probatiofigiioranusprsdiciDCu  : 
liacuturum,ciim  nQnlitprslumpuoiuris,  dede  ture 
ucpenZabarel-in  cvlc.quiinaatmo.aoaif.  pviD 
-i  'Subltouuhanccanadlimitatioobuon haberdo' 
27.cunifinprineipc,dc  iudico^qui  prxlamuntui  igaora- 
iC;oanluu  udincs«dc  llatuta:ex  c.  t .de  con  itdn  Aut  sb  * 
tit  Bart4ud>laiaiJiespopulnppliiniin.6:pltano,qitA 
tUudpfiu;l]^dum  Ailcgtti.pnrtaiptioat;  G.ircout(4 
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ius,  vd  viit^bilic  vbi  gl.fiipcr  vcrb.  iuris  fcripti,vbi 
dicit,  tpini allegat  Principi  cofuetudinein  fux  terrx. 
fic  ibi  Bar.nu.  I i.vcrjiot.  «hac  gU 
OOtiub  limita  conclufioncm  fibi  locum  hon  ven 
1$  dicaret  in  fadis  nobiliu  pertonaru,  qus  prxiumun- 
tur  nota  alijp^R^id^oallegatio  iguorantix  admitti- 
tur-c.tuam.dciblAbb.in  i-notab-deordin-cogni-Iar. 
in  d.l.li  res  obligata.nu-4a.vcr-tertio  limira.d.de  Icg. 
i.quosfe(t^tutTitaq.iatrad.dcaobil.c.)7.nu.iio.  ^ 
va-nobilium  fadadidactue. 

. ap  Nono  limita  condurioncm  non  procedere,  t 9» 

£adum  eflet  illicitum ; quia  tuneprxiumit  feientia, 
etiam  infanto  alieno,  veluti  qua  udo  quis  iniccillet 
manus  violitasin  clericum,  qilia  pra-fuiniturlciuifle 
(eumcleticum.vtvidereeftexc.li  vtero  aliquis il  a.dc 
fcnt.excomm.  vbi  Abb-in4.notab.r9fcrt,&  lequituc 
laf  in  d.l.U  res  ob)  igata,  nu-4  j.  verf.  quarto  iiimta.tf. 
de  legat,  t. 

30  Quod  tamen  rublimicatnr,t  nili  credidi  flet  proba- 
biliter illu  non  elle  clericu,[quiainccdcbatin  habitu 
non  dcri«li » licet  defmet  lonfuram  more  laicoru 
' temporex(liuo.iux.renr.Nicol.incap.n vcroiil a.de 
icnt.«com.qucm  fequitur  Capra.m  reg.79.nu.24. 
Duodecimo  limita  conclulioneiu  ipfam  iocutii 
3 r (ibi  non  vendicarein  ignorantia  aflfedlata  fquia  il- 
la edparatur  (cienttx.authore  gl.in  c.cos.in  vcrb.afife 
dhira.de  tempor.qrd.in  6.&  in  cic.  i .in  verb.  feienter. 
de  confang.  & aifi.vt  & tellarui  laf.in  l.H  feruus  plu- 
iium.§.fi  quisante.nu.T.vcrf.quarto.fF.dc  icg.  t.idcm 
tradit  Fcl.in  c.i  nobi$.nq.  i.de  cxccp.£c  in  cvlt.nu.  5. 
deteftib.id  quoq;  habetur  in  dem.  1.  S.nonrigorem. 

3 2 de  iud.  vbi  aflituans  citationis  f ignorantiam  habe  c 
pro  citato,  vr  refert  Andr.  Gaii-d.  obler.48.  coi.4.nu. 
j 8.  ver.lecundonon  procedit, lib.2.idcin  feripHt  Pet. 
Ducn.in  reg.vrriuiqi  iucin  reg.  iZ9.1imita.3.  quod  6c 
‘voluit  Menoc.de arbitr.iudic.caf.?id.na.;6.ibi,  nili 
Sgnoiantia  HtcralTa,  Sc  affedata  lib.2.  cent.  4.  & huc 
lefpcxit  lac.Rdsuff.in  l.vnica.C.dccploa.ilUric.Ub. 
ii^ftnu.j.vcrf.no.quoderas.  ' 1 .<  -r,.  v’ 

3 3 ignorantia  enim  adcAata  dicitur  f qh  <mis  fi- 
mulationem  aliquid  ignorat,  videlicet , qn  fcire po- 
tuitded  noluit,quidi(Umulat,vt tradit  gl.  inc.eosfu- 
per  vctb.afTeclata,  vcr.de  diditur  affe^ata.  de  tempo. 
ordin.in  6.5c  inc.vlr.$.tu  autem,  in  vcrb.fcienterde 
■off-dei^.  i n 6.  cui  accedit  Marf.  iir  d.l.qui  igndrans, 

- BB.i9.d^encar.dcmrubr.tf.dcfldeiuflb.nu.  177.^ 
placuit  FcUin  c.i.nu.  17.de  conHit.&m  civlt.de  te 
' ^ ltiD.id£renrit  Rom.in  l.li  vero-S-de  viro,  ff-fol-matr. 

‘ ’ .3  6^11. quos  fem  i tur  At^r^j-iilan  d.obfer.48.col.4. 
r poli  nu.i8.ver£  dicitur autein  ignorantia.  . 

, Vadecim6concluliolimitandacfl,vtnon  proce- 
. 34  datfquando  ihenum  faduin  tcadit'ddiU>mmodu  > 
.. . dlicuius.‘nam  ille  ad  cuius  commodum  tendit,  prxfu 
mitur  illud  fdtC;  $tiam  11  (Ir  abiens.  tcx'tufi,.eil&;i^i 
. Carduelem .i.jf.  9lt.  dc  concclT.pra:!);  vtcntii  fequime. 
Kob.Marah.in  l.is  potcH.nu.22p.va.l'ccundo  princi 
palitcr.  ff.de ocq.hxiedit.  '-  . . 't.  - l 
35  Duodecimo  limitabis,!  nifi  eflet  fafladcnuciatio 
addomuro  cius, qui  igiiorantiamprxrendit,  qa  (cire 
, pnerurnitur,Milibetenimpra*lumitur  fcire  id  quod 
'cA  nbi  dcnQclatiim  in  domo  fua,  vraflerit  Accur.in 
A.l.G  ra.tor  petitus,  In  vcrb.  oflendei*is.  quem  fequituc 
ibid.Bai.fub  nu.i.verf.  fecundo  fallit.  C.de  periotut. 
4|Uibus  accedit  Maran.in  d.l.is  j^eft.ou.zso.veMcn' 
“,tio principaliter.  ft.deacq.hilf.'|  “ ■ 

* 36  l^dmotertio  velim  limites  in hxtcdc,tlnq(>o^ 
.;..dumimc  continuari  fcicn<tia'dcfundli,cum  eius  perlb 
'auro  reptefenter.lxmm  haeres.tf.dc  diu.de  tempor.pr^ 
fcrip.fit  1.  fi  ergo,§.pa^ius.fFKlc  pub.in  rem  a£t. 

37'  C^od  pcoccdir  tqn  hxrcs  propter  ignorantiam  in 
tenderet  captare  lucrum:  fecus  fi  de  damno  vitando,. 

..  / /.'futQtuncQoaptjrruminirfcieiuiicbcinuariivtdixit 


tuse/l  loan.And.fub  nnm.  i.dercg.iiir.qiiam  limita- 
tionem nosctlam  nonnunisjnloas pluribus  ex.imi-  \ 
nauimus,vtinconclufio.fideicommilli  Icicntiam,* 
inconclufid-harrcifims  cumconclufio.  Icqu.  ad  eas 
le^pr  ic  reijcio.  ' , i ‘ 

3$  Decimoquarrolimirainfadis.tinquibusquisp-  ^ 
iens  fuit  nmc  enim  licet  de  facloalicno  tradctiircx 
quo  przfcnsquisfliit , non  cAprobabiliscauLi  igiio- 
iantia::vtattdlaturgl  in  d.l;fi  tutor,  in  vab.oftendc- 
ris.C.depcric.tutor. 

39  Dccimoquinto  fallit , t quando  quis  allevat  igno- 
rantiamprofundamcnroinccntionisfux:  nam  tunc 
debet  iple  eam  probare,  vt  probat  Fcl.  in  c.vigilanti.  ■- 
col.z.dc  prxfcr.vt etiam  cautum  clli  Dcc.  in  confil. 
2^6.non  paruadiftiailras,col.Anu.i;,vcrf.capi6igi- 
rurfcptinium  dubium  iquoslcquiturAlb.m  confiiS. 

fi  tutqr.nu. 5.  verf tertio  modo.  . 

40  Dcdniolcxro  fillir,vt  ignorantia  t iufado,pprio 
non' przrumatur.fic colligimus cx  Papin.  l.C.cclpon 
foin  l.quanquam.tf.ad  Vdlcian.de  Vipiani  in  l.itcm  " 
fullo,  vbi  gl.in  vcrb.ijnarus.ftllocat.dc  l.fed  addcs.§. 

i itf.eo.  Loc.de  Aphricaniinl.cutn  faUUm.vbicrglo. 
in  veib.dcbct.ff.de  acq.  hxr.arquc  cx  referipto.  Imp; 
Grar.Va)ent.dc  Theod.  in  l.quilqnis  m.uor.C.  dc  rc- 
Icind.  vcnd.de  Po:nponij.  l.C.  in  1. plutimu.ff.de  iur. 
dc  iad.ignor.idcm  voluitgl.vlt  irt  l.crror.  circa  mcd. 
C.dciur.dcfad.igno-  ficdocctBar.ind.l.  vlr.nu.t.ff. 
pro  fuo.cui  acceJir  Bal.  in  l.cum  rem  aliena m 3.C0U 
nu.  1 2.  vct.diibi  larur  vtrum  tcftator.C.dc  Icgatis.ciuf 
dem  fuit  fentontie  lafiu  d.l.fi  res  obligata.  col.6.nu. 

3 5.vcr.in  eadem  gl.  ad  ti.ff.de  Icg.  r.  idem  fentit  Inn.. 
in  c.fi  proponcntc.de  rderipr. 

Primo  iimitatione  hanc  velim  fublimitcs.vt  locii 

41  npn  habeat,  tqnfaffum  proprium  cfldc  Idginquo, 
vel  de  antiquo,  nam  tunc  in  eo  pixlumitur  ignor.in- 
tia.vtloquutuseft  Alcx.inl.  peregre.  portnu.2.vcrfi 
th  fallit, de  acqui.pofTidcm  tradit  Bar.in  1.  non  fate- 
tur,nn.7.coL.7.vctfitcm  fi  eft  fadu  proprium, dc  poft 
nu.io.verr.itcm  longinquitas  temporis,  ff.de  confef- 
fis, cui  accedit  laf.in  l.errorxol.d.nuni.2  i.verfin  vir. 
par.gl.(bi,falua  gi.C.dc  iur.drfadf . ign.Alex.  conf.jk 
videtur  prima  fronic.num.9.vol.4.  fic etiam  cenfuit 
laf.in  l.li  CCS  obii gata;col.(5.vcrf.recundo  fallit  fccim 
dum  Bar.nu.  3 6.ff.dc  legat.  i .huc  irem  rcfpexir  Guid. 
Pap.dccif.127.in  Camera  Parlamenti.verr.  & in  hac 
opinioncm.nu.3.dc  fcq.de  in  rrad.  de  przfumpt.  coL 
8.nu.6o.vctfprxfumitui  ignorantia  cx  faflo  de  Ion* 
ginqaq.hos  i^uutus  efl  Capra  in  tcg.79.nu4;.vcrf  fo 
cundofallit  in  fadlo  antiquo  quod  fingularc  rdani 
putauit  Alui,  dc  Albcr.  in  dido  fingut.  271  in  fiido 

Eroprio.  verC  nifi  fit  fadum  i longinquo.quod  6c  * 

auit  Maran.in  d.Kis  pdtcftn.217.vec.  totio  limitor 
ff.deacqui.hired.  „ 

42  Quam  fublimitationS  primo  velim  intclligai%,i^ 
pertcmpuslonginquum  no  inducatlitobliuioinifs. 
qiue  quotidie  vidcnmr , quo  in  cafu  non  loquuntur 
notata  in  d.l.percgrdff.de  acq.polTita  aflcritGrat.in 
d.conf.iz.in  fi.nu.42.  verf  pratterea. longum tSpus. 
vd.2.  huc  videtur rcfpexifle  Guid.  Pap.  in  conf  X9t.‘ 
pofTetdici.nu.i.cum  fcq.  ’ 
Stcundoidcocandcm  primam  fiiblimitationeni 
43  ^limitabis, vtnon  procedat,  fqn fadum propriu  ' 
WCt  alteri (ffiligatonum : qoia  tunc  non  cx  longin- 
quitate temporis  praribmitur  neque  toleratur  igno- 
rantiatitafcriptumrcliquit  Alex,  ind.l.  pcrcgr^.ff. 
dc  acq.poflCdcita  dicit  Bald.limitarc  d.l. peregre  in  I. 
i.C.deconfcflls.ailcgansgl.ind.l.magna.C.decon- 
ttah.dt  committ.  ftipul.  vc  etiam  tcftatuclaf.in  d.l.fi 
tesobiigata.  col.6.  pbft  num.3d.  verf.  quarto  intclli- 
gc.ff.oe  leg.  I . vt  & affcuerauit  Gabr.  in  (uis  conclnf. 
conci.  s.nu.8.cLlib.6.  de  reg.iur.fic  etia  ptdtulit  Dyn. 
in  d^ceg.i^orantia.riu.7.  verf  fcd  dic>  quod  ubi  iiUc^  ' 
goignot^nuam>dcieg.iur4nd.  .'r. 


,r 


jQfe^fii  Mafcardi 


. it'  l 


Tertio  procrea  ip/^met  ihblimitatto  ad  lirAitatio 
44nem  dcciitiainicxtam  (ublimi  canda  cft,  t <iu  m iplb 
fiCto  ^prialonginquo  intcrucni  flfct  iuf  rn:quia  runc 
non  ci\  ignorantia  in  co  tol  crabilis,authotc  £ald>in 
c.  I .inprmc.ibi.nota  non  I icet  obliniret,  in  tim.dc 
for  ya  6dditatis  .in  vfib.  ftud.  vt dicit laf  ind.l.rcs 
obligara.poftd.nu.;6,  vcrl.tenio  inrdligc.B-'.  dc  Jegi 
i.vt  & tcllat  Mare.  Ant-Baucr.in  trad.  de  virtute  itt- 
ramcnti.nii.26.verf.i4.pcrdichtm  Baidi.vbi  fiipraii 
in  l.(i  qui-i  maior.rw. « i.C.dctraoCici.  eundem  fcqui 
tur  Gabr.in  d.concl.^nu.y.lib.e-dc  rcg.iur. 

Secundo  loco  eadem  dccimamlcxca  limitaiiong 
4^  intelliges  fibi  locum  non  vendicarc,t  q»  fadiim  cf* 
fet  inuliLim  iinplicitum>vd  intricatu;  vtdocct  B^rt, 
Tnd.l.nonfatcmr.d.nu.7.6cnu.  io.infi.ft'.dcconfcfi*, 
& inl.fiqsin  fi.if,dcnouat.Iar.ind.l.crror.coi.6.poi> 
nu.;tt.vcrff;iliiagl.in  ca(ib.mqmb.  C.dciur.ifa^ 
ign.<Sc  in  d.l.fi  res  bbligata.col.6.nu.i7.vcrf.j.princi- 
palitcr fallit. if.de leg.itvtcftcaicuinsrationu)  vtait" 
ibid.laf.dt  colligitur  ex  l.cmpto.S.Lucius.fF  depad, 
& ex  I Jidcicomillum,  ibi,  coptns^ioditHciliorcflcr. 
Ji.de  confcf.vt  iSc  fcripfit  Aluis.in  d.fing.27  j.vcrf  itC 
nifidTct  intricatu,  atq; decidit  Guid.Paj5.ind.dccin 
jZ7.poftnu.4.vcrf.fcd  etiam  qn  fadum,^c  ind.trad^ 
dc  pra;iiimp.  col.8.nu.6p.  verf.  praJitmif  ignoramta, 
cp  ncclatuit  AndrXjail.m  d.ob(cr.48.col.5,  poil  nu. 
io.vcrf.idcm  fifadtiin  proprio  fit  antiquum,  vd  val 
dc  intricatum,  atq;  voluit  JRob.  Matan.  in d.Uspot. 
nu.2 27. verf. quarto  litnita.fi.  dcacq.hacred..ididem 
rcfpexit  Abb.in  c.litera:  tua;,num.i  j.tir.dcdilatio.q» 
etiam  aflenjit  Soc.inrega  xp.in  vcib.  ignotitia.vcrf, 
4.fallit.ciii  accedit  Gap.  d.rcg.7p.nu.2. 

Tenio  inrdligas.^x  lublimires  cande  limitationg, 
46  vt  locufibinon  vendiccr,tqnagnutdeIucro'capta 
do>quia&  eo  cafu  licet  antiquitas  inreruenantitainc 
non  prafumitur  ignorantia,  in  fadoproprjottadan 
tede  lucro capundo.i.qui  fundum.  $iulcruusaavcrb. 
fcircdcbct.fi.pro  emptore,  & ibi  B.ir.  lccusfiagatdc 
damno  cuitando : quia  tunc  et  io  fuifto  proprtoprx; 
fumitur,&toleraturignoiantiatvtpollirfolutuircpc- 
«erevt  Aler.traditinit.l.pcrcgre.ffdcacq.pofljdem 
voluit laf.ind  l.fircsobligata.col.6.poftnu.jt^vcrf. 
jft.i  regula  failir.  iiciiu.  jd.  verl'.fcaindofallit.ibi,irl- 
rcliigevctufn.  per  1.  fcd&  fi  mcprsefentc.  in  prinjvbi 
gl-&D<!)dl.-3cgldn  l.cum  is.in  prin.ffidcoomLja^dl. 
dc  in  l.fi qs  ddegauerit.  ft.dc  nouat.&contcxdBi,.fctl 
/ fiperignorantiam,  vttttcomprobauitBaE..iDf.<udc 
indcbiraff.de  probat-nu. ' .&.in  d.l.non  fartam;  poft  ^ 
iiu.y.vcri.lcdiiiextrai  ft-dc  confeff.quomrafcnitettae 
fc  fublcripfit  Aiid.Gail.d.obfer.43'.  col.dihli.sbivctfi 
* fi  tndcdamntwl.lib.a.iquoinioico  * commune iVn- 
bcntiurui  fcnientiam-cfletefiantr.idcm  conirtmauit  , 
l’ct.Duen.inreg.vtr.iur.rcgul,i  2p.incip.c0nfiit.in 
jirtiir.;ybi  fiatiituin non  Iigai  ignorantem  in  d.amno 
euirando.fic  fimfit  et  Dyn:indrcg.ignofamta.AU,6. 
vetf.quid.1  dicuntdc  rcg.iur.in6.ncq;  latuit  I0.1  And. 
ind.rcg  praffuiDif.  poftnu.r.dcrcgjUfcii»i6,  ciuidcin 
fiiit  Ihia:  lacRcbufiii  l.prQftp&o.nui{,  verf.circa  ifta 
gl.Gdpmuncr.  pauiipohijUrltb.io.Capra  etiam-in 
d.concl.jp.nu.S.ycrfquartofallit.  • - 

Quarto  int^igas  licrttcandem  decimainfcxt5  Ii- 

47  mitationein,  Ttjn  faAum  eflet  notabile,  et  grane,  in 

quo  itidem  non  prjffiimitufigdofantia:  vthabcmRs 
«c.eum  iUcMutMei^nfcxcom.vtauihor  tfl  Alex, 
in  d.l.peregr.e,dfiAca^ir.:etpcrtnumcontcx.  ficji- 
mitaxedicit  d.l.in  d;c.  abcxcoinunica- 

to, eandem  (equitur. fententiam  lal.  in  d.Ui  re.sobU- 
gata.poft  »u,y6icql...d,vcrf /ecijdo  intclligc  nifi  efiet 
fatfium  pfcmriuiWideJcgat.JiaBidercfponiiii Panf. 
in coof. 5 74aiuepriqpi  mvrirnonio.num.24, vctliSc 
quiajncontraft^us^W»u^s.vol,4.‘  ^ ■ . 

48  • Vfldc dns jPfat/umirur  TJnformatus , & feirc  dc  fa- 

w notabili  & gradi,&  prsmomtus  a luo  proemv^ 


^.tefie  Rom.d.conf.4S  i.  col.2.nun;.7.verf.  (ccondo 
quia  prxfumcridum.dc  Abb.conl'.  i S.  primo com- 
munitas Auximi.coi.4.vcrf.tertio  dixi,q’  ex  ratihabi 
tkme.loquciuin  (indico  cominunitatis.lib.2.  Crau. 
coi)f.4o.proponiturqu6d  nobilis  Guido.  co1.2.qu.3< 
vcrf.factrqitod  in  pulchroc.alu.  ’ ,r  • 

49  Limita  tamC* , & intclligc  ptocedere f Dbminutn 
ceffioratum  de  faifio  notabili , loqui  de  procuratote 
rpcciaIi,vtloquirurRom.d.conf.48t.inprin. 

50  Ignor.itc  ta  f pra:firnitur,qua:  fiunt  ruri. l.Titius.$. 
Ludu$.dc  iJb.&  poflhu.vbi  ^1-  dicit^qui  cfi  tn  ctui-^, 
itate,  pixrumirurigaorarciqiixfiuQCMicoavtatu&; 
econtrario.Ang.Irao.&  rcccntiorcsibi  notant.  , 

5 1 Quinto  limuabis,  vt  non  procedat  t in  atlibus  mo 
riennum , in  quibus prje(umirur  igootatia  et  in  (adq 
proptio;ita  nqtat  Bar.in.auth.fcd  cum  tcfiator.^C.ai 
lcg.faic.cui^ccdit  Ang.  in^.  lUudquoquc.in  aurlu 
dc  tricn.&  lcini(!&ira  inteliigitju  cotcx.iti  §•  m frau 
dcin.Infiir.qUib.cx  cauf-mahum,  non  licet,  ibi,  iape 
enim.  & qua:  (cquuntur. 

52  Huiusfubiiniitationisratio  efi:fnam  humana  fra 

giluas  mortis  cogitatione  turbata, no  przfuinit  eam 
feientiam  habctc.l,  hacconfuliiilitm.  ^.ateumhu- 
mana.C.qui  rcfiam.fac.  polfvt  elegater  protulit  Ma 
ran.in  d.l.ispotcft.  pofi  110.227,  verlifccundolipiiq.  ^ 
ffdcacq.hiEcdj  -n  , .r;oa'' 

5 } Sexto  fallit',-!  nifi  quis  c(Tct  multis  ncgotijsinuohi 
tus,ctcnini  pp  inuliiplicitatem  fa<fioru,&ncgoiioiu 
ptf  fumif  ignomntia  in  fadlo  proprio, audorc  Bar.iq 
inl.qiiufiif.in  fi.ft‘.dcreiud.hmccfi,q>  (idmes  mul- 
ta exerceat  ncgocia  & habeat  multa  bona.  & nego- 
eia  variis  jniocis  & rcgiomb.  prxliimat  ignorare  fe- 
fiu  propriu:vrobIcruauit  B.ir.in  d.auth.fcd  eu  icfiia-' 
tOLC.ad  icg.faJc.6f  Bul.in  1.  z.in  6.q.n.s>.C.dcrcfafi. 
Vcnd.w‘cos.tefcrt,&  icquitutMaran.in  d,l.is  potefi. 
poft.d.nu.2Z7.vctl'.5.1imita.ft'dcacq.ha:rcd. 

34  Septimo  fallit,  vt  t ignotatia  in  facto  proprio  ad- 
mittatur,qnquis  inductus  futirctperluaiionc, vel  de-^v 
ccptusfa6loaltcrius,vt  habemus  ex  t.  in  lcc.tu.24vq. 
4iVcanii^ducrtunt  Anr.de  Imo.  m e.  ab  c.xcoicatu^ 
derefeript- & huc  (pcifiat  I.i  .in  fi.  fi.  dc  co,per  qtmm 
iacx3ft.&  hoc  ea  adiuUant,qua; notata  fum  ini-c/fior. 
.C.deiut.&fact.ignor.  tunc  enim  errans  df  in  leui,,jic 
noain  lata  culpa.l.i  .&  i.in  fi.ff.eo4lua.ud.a<fi'd.4^- 
,^l.efianoaL.vtdcdocct  Bar.in  d.hno  fatetur,  cuj.a,. 
^fiauvd.vrtt&iicQbqupdifia  gl-fi-dcconfcfi'.  cui  ar;- 
<cdit  iCapt.iA  4.Kg.7p,num.7;  vcrf-i-fallit. 

. 'r  . m.!i  .V,”. 
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S V M M A , 

1 Jgnorantiaprobaturper (OftuiIur<(i^.  > ....  •.'••ibd/i, 

2 Ignorantia probiuur probata  abJ^f^^aUa  M»ja,quf 

i IgnoraTUMptobaturt.o.tpfo , quo4sonpr^4iur 

pcrcSicOuraa,  . 

J tlicetnonfitplcnapro  < 

i^itio,coliige<ccffcx  c.fi.qui$  fimoniacis.'i,q,  ex 
c.fi  cui.dcaccul.vtdocujrBAld,inA,raiu.io.  Rdclft- 
gib.  qupd  etiam  conftarepjoteft  CK.efc,quaedcd««t, 
Alba.in  coifiVp.  ex  his.nu.44,  ..^f 
Ex  his conicduris  illa  va*  c(l,  yt ignora  probet  " 

2^  turtprobataabfcntia,vclalia  caul'a,quxlbicatiufia 
4i>.i|(am  prsfiarc  ignora  ntix-  vt  fcripfitgl.  in  e.  ptaeiu- 
loiQa.ycrf/.  ggpro^ufidcjir^itjw*^ 

ttcfccudac 


De  probationib.  Cohcl.  DCCCLXXXI-  lOO 


^eiEtndac  filiam  Bal.jc  Abb.nu-io.inc.cognorcen 
Tcs.de  conii,  vbi  Fel.nu.  1 9.  & Dcc.in  tin.Bcio.RU.;4. 
idem  Dcc.  in  conT.  460.  vifo  punAo  5c  dubiis.  col.|)  ■ 
nu.i7.vcrrqaia  ppabicntiam.ex  I Tiiius-S.  Lucius, 
dfde  lib.dc  pwhu.  dc  l.plani.fT.dcexculac.  uit.  piouc 
cft  criam  fi  probetur  ;ias  minonvi  habemuiab  cadi 
^ jn  dx.pnium  itur.  vcrC  a.quanda  probamc.  de  icg. 
ior.vtefiam  confirmat  Mcnochdeafb.iad.caur.cai. 
TM.nu.  idverlifecundus  modus.  Iib.axent.a, 
i|  Pnncrca  ignorantia  p^aturco  iplo.t  9>  ndpro- 

baf  fcicnriama  docet  gl . m-l . i .in  vcrb.cdoccrc  pnes. 
C.ad  MaccAcin  l.fi  tuiot  petitus,  fiip  ectb.oilidenS. 
C-de  pcric.Ritor.eiufdifuir  fiilz  Bait.in  d.  l.fi  cui.b. 
iifdcm.na.a.ffdeaccur.ic  ibigl.rupcrveib.doceatq; 
vtid  itapcRi  &niiclmp.inl.fii^r  lemis,  vbi  glo.in 
veib.o(lidcfe.«  Bar.nii.d.C.qui  militat.  poUvcl  nO. 
iib.i.id2  voluit  And. Cail.bb.a.pcaA.obrcni.obfetu. 
4t.poil  nu.aa.col.O.veif.probacuiauiem  ignoraiuu. 
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* 

Ignorandam  iuramento  probari , quibus  ia 
cafibus  verum  fit,  & qux  veilitates  ex  iu- 
rameati  probaCLoae  dimanent. 


SVMMARIVM. 


V d'rtfT. 


14 

Um  tam  prafm>mti  & dtttmunm fiiptrea, 

X 5 l^narantupr^atioptr  turamtrtium fjf^a  tliditur^ad 
Mtffartusprokti  contrarium ptr  U^atmjiprobauontt. 
16  Ignorantia  turuMito  nonprokatur , tum  til prafumpup: 

. in  (ontrartam.  * 

^7  ignorantia  uttmmnto  prtAandanon  dthet  iuratntntum 
tpfum  a mixctdtftrru 

/\  etiam  extat  modus  ignoranriSproban 

I X.X  AiLkO  di;t«ertperiuniicamallcgami$;  ita 
ianxic  InnocJlli.incvt  iara.fb]ifupcr  huiufmodt  au 
icm  iuramciuo.  in  c.ruiili.  m fi.de  eleft.  in  6,idcfn 
probatur  ex  cmlc£ium.x4.q.2.3c  incdi  vcro.ii  z.dp 
ront.cxcom.io  c.cQ  in  niaibi,  ntfi  proprio  firmaucnt- 
lofp.vbi  gl.qui  macnniaccul.poir.  & in  c.pafioralis. 
dcexccpi.&inc.  prarlcntium.dctcfiib.ficcnSlcnfit 
gt.io  c prxtuimnir.in  vcib  pittrumic-vaf  vno  modo 
dcc^.iur.& i(rd.c.qui <Sc  humanis.in  fi.glo.vh.ia.q. 

2 A in  c.propofiiifii.in  vcrb.non  probat. veriTcd  qua 
liter  ,pba.tx.difi.iSc  inc.ianotuit.  in  vcrb.ignorantii. 
prope  fi. vbi  Abb.ancc  fi.vcrf.a.not  dccIcel.cui  acce 
dit  Bir.ind.l.ficui.S.iiCde.n.z.infi.  vbiC^l.  ioverb. 
acculari,lf.dcaccura.4cinl.CcLrus.mi.6.tfAtcvruc4p. 

qui  fcquimr  Rom.  in  coiif.54.  vi(U  circa  id,  poli  nu. 
j.vexCcontrariu  puto»&  mconr.ioa.  lupcrco.  poft- 
nti.a.vcr.i.pcTidapnou.glo.dc  in  conf-zy/.  clarum, 
ei^.nu.aA  in  ron(.398.vi  clanor-nu.^-  & in  I.qui  bo 
oa  fidc.$.quidaninj.nu.2.fi-'.dcdain.in(cc.quodctii 
quamplunmi  alii  tradidere  i vrOWr.  in  conti  2«6.ia 
clcdionis  ncgocio  in  4.  dubionuin.4.  Luc  dc  Pend. 
pcn.ingl.i.C.quinjint.poffltb.u.Anch.incOfrjp. 
ratioocsi\fup«ui5.mj4.  Jt  in  coni*.  (74.0. Lazarius», 
col.i.verl.iufiiflimacficrgoutnOTantia.Card.indc. 
i.q.8.decon(ang.3caffin.Guiil.pjp.inc6i:i?6.ii  no- 
bilis ioia  fi.  <Sc  in  coni.  07.  A in  coni.  199.  doinmus 
nofter.  ibK  modo  quwirur  coniUium  pro  nobili  Io. 
nu. } .&  in  coni. 15  i-fiiidata  Ihla-pofi  nuni.;.vcrr.fia 
etiam  ignora  mia»  A in  fing.44%nu.2.S.  innocentia» 
vcl  Ignorantia.  DD.  Rot.in  dcciC  ip.  aliis444.  extra. 
Kor.petcbatur.cot,2.nu.a.verijnqiiovliimo  dubio, 
de  dol.Aeonra.innoui(]'Abb.in  conl'.]$.vr  primo.> 
cbl.a.poRnu.  z.vcrl'.  fcdnulh  pdt  venire  in  dubiu.li« 
I.A  inc.vidua.in  i.nocab.detcg.  A kx.inconf.;6.ia 
cauia  A lite  inter  monules  Sandi  Gnlidin4.nu.  Idi. 
7-A  inconrt9.omilUsnon  ncccirariis.  nu.2.eod.lib. 
7.0arba.inconC42.  illud  in  medium  afieram.coi.6. 
verfA  alias  oitn  ifia  quarR.  vol.  1 . A in  coni',  latilud 
io  medium  rcferara.col.i  vol.j.Corn.incoot'.  idi.in 
hac  confultarionc.au.  1 ).lib.}.laf.in  iii'cdiU«.nDm. 
qo.iniiic.dead.  Ainl.j./.iurarvnun}.d.fi'.de  mreiur.- 
Fely.in  c.quoidam.ingl.i.dcprzfuoip.lacde$6do- 
Gow.  in  l.vcriu$,nu.4.A  itil.c&d«indcbito.m  ptin.> 
nu.17.lf.deprob.Mar.Anr.Bauer.1n  trad.de  vircu.iu' 
ramcn.in  5 j .clfedu  vcri'odauo  principaiitct.K.uin. 
in  conCi.reuocanirindubium.nu.4.1ib.«.Bcman.in. 
conf.rdi.vifoconlnltaiionis.au.t.iib.i.nanriq.Rip. 
in  l.a*dmoncndi.  num.5  5.ft'.dc  iufcnir.  Marii.in  l.qul 
ignorans.nu.27.fi.ad  l<g.Corn.de  faif.  A in  mb.Cde 
IS  Jgi^^itfnonprokat^mrmmtto^^idoagitmrdipro  probat.nu.i24.&  inrub.fi'.defideiuir.num.4i.acque 

Parif.mconf.2}.plcna.nu.2jaacinconf.95.ftamiu 
Bononicnietnu.46.iib.i.quosrcfcit,  AfequiturHor. 
MarulofioaddiadRomanxonCrp^  * vrciariordub 
nu.)inverb.probaArubIitci»£.Alb-in  coof.p.num. 
3Al0an.Cr0t.jQ  conCyoy.  infCaofa  magnifici»  A gc> 

* nerofi  Equirisinu.sin  fi.  vbidicit.ita  * communirer 
concludii  Dodpoft  Ab6.inc.2alc  conftit.Mcnoc. 
dearbirxauf.cal.}  i6.nu.3.vdCprimuscft  modus  Ub. 
a.ccntj.A  Andr.Gail.lib.2.prad.oblera>bier.4S.nu« 
23.c\imrequcn. 

Kccrationc  caret  conclufio  nofira.n  JobIdCtdip 
eft» vtiuro  probetur  i^orantia»eo  q^iod  dtex  ca-> 
rum  roum  gicnctetqux  ia  anuqoooQii^^j^,  ^2 
Jofij>biMaf<ardt,vol*i,  N -f 


a IgmrsntiMiuramnfomaBtgantitgro^Mrfi 
a Juramtnto produntur  fmntn  animo Jtajnnt. 

9 JgmrnmtU/^f^tgtioramitaIiquodtxtartxH^{gat/of 
mndmm^  inramntoprobntur. 

4 igmrmtiaknfrdhitnorantitrtmbnrtditarimntn^- 

thnttkar$am ftu§t inramtmto probatur. 

5 Rnndiytauta  cadtntamrtfuaoknon Jhiutum  canontm 

debet iminiagruM  rtfittuijintftitbatremefetmpby-, 
Uutuam . 

6 ignorantia  *DHi  iymoramtlt  tmpbyteuta*n  neidife  a hm 

fieoprobatnrmramemoy  neetndeturitmtiler^taduet» 
tatemjfi  rtteforit  canonem  ab^pb/teuta  i^moramtr. 

7 t^afaSus  aUemi findi  tfoeantst  ignorantiam,  (Jr  ojfirtnt 

$mrare,debet  admetti,  ^ ■ « 

S ^finrantiapromratoriuintmrantento  prtAatar  iguod 
: mttOigt,vtibtdim. 

9 tgfnrnntia probatur  wramentOfttiam  Jtprafumptio  fi 
t ■ tontra  iuranton- 

lOlgnoranUA petenUtnliituthmm  mhmrrumaiufrfus 
frafinpmmtmlomg^finu  ttmpornpiMmrammbonon 
pfobatm^ 

\llg^antiatuu ^fuodtfi pubReimotiem  iuramentonon 
probatur. 

I X Ignorantia  no» probatur  iuramento . quando  agitterde 
terti/prfiudicio^fimrmetntMm  aiia  prpfumptiom  m 
nsretur.vimu.i  • 

14  Ignorantia  probautriuramentot  eumtenypraiudicimm 
qfiku 
Ignoroi 

bandaignorantia  infima, 

S jjgnorantta  non  probatur  ttus  inraimHto,  fui  tenetur  aU 
quii  muefigart,  . 

51  Jjfiorantia  iuramento  uomprebatur, 

9 ignorantia  ibrdtmmto  non  probatur , tum  tims  m eums 
ignorantiam  quitprattndn partem  notam  babet. 
ao  Ignoranmdfiamtxnliegartprobibita  turomenioeapro 
batur. 

21  Statutpmvakt,qnodprobibtt  ignorantiam  oBegari. 

22  Statutum  non  vakt  quod  proS/bet  mfiam  ignorantiam 
aktgartifteutjiimmfiam. 

23  iforanttatuntprokatmriHrsmam^^^Midoalioimdo 
. nonpotefiprqbm. 


lofephi  Mafcardi 


• dostin  animo  Aut  Cu>iuramen(o  pcohari,  Roman. 
Pont.inihi  tcAiscft,in  d.c.  cuminnia.$-vlt.qui  ma- 
nim  jccurpolT.&  in  c.  paftoralit.in  fi.  de  txccp.&  1. 
Cin  I non  omoc(.j^.i  baibari&ff.daie  mil.gl  ocd.  in 
.*  d.c.piatlttinitur.<le  teg.iur.  in  7.glo.fiog.dc^  cbitcr ap- 
‘ pioD.itaintfigntficafli.il  i.jnvcrb.(iiaeft.dehoni. 
idcm  docuit  AccuiAin  l.i  .in  vcrb.non  occidcndi.C. 
de  ficarAc  Bai.in  Umet  oinnca.&.te<icua.Cdcfitrt. 
vt  JcrcfpoSdiiRom.in  d.conf.sps.  nu.  s.  ic  in  conf. 
T^in  caufa  nobili9.nu'.a.&  in  confiiao.  haKjfloniDi. 
nu.i.vt  & aflcruit  loalc  Anananc6fi44.in  q.  Stabio- 
li.vcif.t-eiuidcm  fait  fnia:  Alexxonf.i9.vi/optocef. 
fii  caufz  vettenuj  inter  ptocuratori  caiscne.  pofl.nu. 
ifub  vctf.fubfcquemcr  peobatum  cft.ld>.  i.  ad  idem 
confiiluit  Coin.in  conf  iso.vil6  ftamio.nuin.7.dc.  in 
conf  a7i-in  hac  coali1lutiootnu.L9.jcin  conf.  H7- 
diftosaftoic&au.i  i.hb.  1.  iSiincou/Ait.licctiohai: 
equitatione, nu.  1 j .lib.  j.idi  comptoteuit  iaf  poft 
esictosin  S.fcd  iflc,nu.>d.cu  Icq.  & ibi  qnoq;  Oom. 
iafi.lnft.de  atl.Rui  jn  cof  1 3 . quod  nec  latuit  Matf 
ind.rub.fi.de  fidciu/fuuqo.  dc  in  tubnC.  dcprob.nu. 
ia:.&  in  ptax.ciim.b.diligentcr.ou.44.  noq.id  ptptc- 
n|t  Gtam  .in  conllciuil.  168,  quia  intentio,  nu.67.cd- 
tundcin  tcntcntixie  fiibfcnplit  MartAnt.  Bauer.in 
ttaii.dc  virt.de  vir.iuiain  i/.cfiefl.vcrf  i/Acmultoi 
alios  tcferilafm  cof  8+.omifla  Idsa.col.p.rn  3.  dub. 
poft  nuin.7,Vtri.benc  facittegulaivol.aidcm  voluit 
And.GaiUib.x.ptac.oblct.obfcr.4».nuv»4-atq(epjo- 
gius  Mcnoch.dejtrbiud.caul.caf  1 86:  nuin.4.  ab  hii 
ciam  ftetit  Mannu,io  fing4.vnufqui/qtieli:it.ouin. 
lo.vcrf  6c  u dcp.endcmibusabanimo. 

Nedl  velim  quifpiam  putet  nulliuscOc  vtilitatia, 
^ignorantia  probet  iurantfto.  ex  hocenim-in  niul' 
tis  non  paruum  teduidai  einoluinennim.Nani  fi  fd- 
) tefisf  per  aliquem  lociiterfacicns  vcOigal  non  (ol- 
uerit teram, vel  mereifi  tianimipiopier  qniad  incide, 
tmt  in  efinuffum , utuatur,  fi  iuret  Ic  nclciuiflUibiex, 
Vre  veOigalaliquod  Iblucdiiiu  .huitUmodi  ueroiu- 
tamentum  pleni  ptobabitignotantiain  luam.  6t  hot 
paiio  rcsiluua  nvnmcidciu  comniiainmiiagtaui- 
ier,6c  doaerclpondit  Abbind.cpnt  js.utdetqr  pri- 
mo diilos  paimificeadibJ.  cuiusdiC>u  notatione  di> 
gnumetUviclucroliiiii  traditHipp.MadLnid.tub-Ci 
dcprob.nu.i37aietli8tidcudijtit  mulli  iiotan.Abb. 

l^ac  il|a  paruiell  pendeda  uiiliias.  cuius  meniioa 
Aoch.duindc  iutcrcfpondcbatind.cdli  I74>D-Ra- 
4 zarms.nu.ia(llod  fibstcslaiicuiiisuoalotnceitcabo 
neniKthi«oiiim.Eon  cadata  iurtluo>fi  ignouueta 
hmoireuthauL-diiaiumcfle  urophyteuticaridm.  it 
in  hoccafilignountiain  illiuspcobaiiper  iiiramienl 
tu,  pliulmci  hzttditaitdocuit  Accitrfml.a.iniglailt. 
lictfjed  quidliilic.q  (oluere  debuit.  C.deiur.cmphy, 
<)addeuaeamDiabati>pt£.inutalcloca.  flue  de  em, 
ptiyi.li.iiunc  aliqua  numu9.utitl8  .qu»riliit,e)uid  fi 
mortuus  fit  emphyteuta. ut  et  iliud  authorilatc  liia 
corroborat  Baidn  1.CU  fiiiusfa.  fi.in  hacflipulationc. 
nu.4.ucr.quarro , hzreafticcedcn5.tf  de  ucrb.obl.ciuI- 
im  fiiit  lenfentiK  BaJiLin  l.a.nu,i.C.fi  aducr.  fiend. 
pig.ut  je  placuit  Pyn.in  c.cnm  quis.  nu.  j.  de  rcg.iur. 
to  6.ad  ioc  relpondit  Romdn  conf  iDd,  V iu  diligcu- 
icr  in  ti*ubi  fiipcriotCsauthoresciiandocbcludiccm- 
y phyteutamtqui  oeciditi  lUtcfiioppcarioncm  non 
Ibiutum  quia  nclcicbaitem  clic  cmphytctuicain  de- 
bere in  inicgrnmrcttiiufiut  dciplbinct  Rodccidtt  in 
l.fiucro.S.^uitt>qi4*>h>  so.fall.poft_nu.n.uctfic. 
ij.ptobai.fl.ibl.nl  at  jqni<efcti,aclca)uitGtan  in  c6f 
1 s i.incd  hmus  incatcetatucol.tmu.14.lib.axum  his 
rpioq;  leniit  AlMiincSlitdp.uildihematclbpraicti, 
pio.coi.4.iiu.  lo.ucifita  ct  fuctunldc  mentc.gUib.a. 
& in  conf  4S  .in  caufi,et  liie  uetieateinter  Franiilcfl 
' quOdamf  Audio:.  col,j.mi.f  lib.j- 9 neclatuit  Dcc. 

in  conl.i8.pto  tenui  infi.etincoofijS.  diligema 

tenui  £icttliate.coh4,pdlt  nu./.uctfi.  a-  pmupabict 

, f ii  ■ ■“ 


homm  fnsam  commendat  A utilem  dicitMarCrnd. 
nib.Cde  ptob.nu.i  37.  uerfet  dixit  muliu  egtegiixt 
in  l.qui  ignotanamn.  1 6.ua.iicm  ultra  ptzmifia.ei  la 
l.quiialfim.num.So4ierf  item  faat  ctiam.fi.  ad  Icg. 
CotaiefalCctinconf  iS.proteaoimic  Ipctanuum 
poft  nu.  1 6aicif  ct  lacit  cua  m Iccudum  Pct.de  Anciv 
Maxima  quoqcft  fila  uiilicaStquiemergitcx  ifta 

6 ptifationepet  iurm.  Nam  fidoniinusicccperit  t ab 
cmphvteutacanoncm  pollquam  cecidit  i lurc  lao 
ue  libi  icmiiterc  cadtscitaicmxt  eu  iciliatcgnitc,iux- 
ta  fememiamlctibemmm  m l.a.Cdc  iur.  emplihpc 
tn  cftuerumfifciucritemphyteutam  .1  iquo  recepit 
canonem  cccidiflea  lurc  luoi  fixus  aute  fi  hoc  igno- 
taflin,quia  mne  tccipicndo  canonem fgnotans  illius 
caduaiatcni  fibinoptseiudicatuitcttcgii  tradit  Cy. 
in  l.a.cbl.3  Jio.  5.in4.q.C.deiur.emp%.quem  refert, 
ct  lequitur  lo.de  ituo.in  i. M9ui1u.9jiuob.fi.de  Icg.  a. 
qua:  fiu  ignorantia  probabiturp  tuum  iuimNa  cum 
ut  modo  tradidimus  ignoranpa  ptobemr  per  lufm 
aflcr£tis,crgo  ct  in  hoc  calii  luf  m cntinagm  ctfcdus, 
ut  cxfc  pater, ira  fcnpiit  Mari. in  d4ub.Cdc  prob.  nu, 

1 3 s.vcrl.it  adde,quod  ifta  probatio  ignoranti*.  • 

7 * Hinc  etiait)  vafiilustallcgarulcudi  vacantis  iguo- 
raniiioficrcnsiucaredcbet  admitti^  quaicnusnon 
admittatur  per  pates cutMtanqaarogouatnsappd- ; 
lat,vtc.i.dc  conttou.iiit.do.6c  cmpt.vbi  Affl.  nu.  10. 
ili  vfibTcud.etd.,c.pjftotalis.decxce.gl.quoq:  inl.at- 

3ui  natura.  b.cum  meableisteln  vcrbjcommitiat.lf. 
cncgj;eft.Alcx.conf7i.nu.s.vol.i.lafd.f.fcd  ifte. 
*d.nu.8s.inft.de4cquosadidcm  rctclt  Andi.Gailjn 
d.olifcr.48:nu.a3.vcriiquare  vafalius. 

8  Prout,6t.piocuraiocistigiioraniiaeiusctiainiura- 
mcnio  picibacur  icllc  A A.mcoaifNcapJib.a.dc 
ccll.1ud431b.a3j1u.a6.quod  tamen  iniclligcno*  ad- , 
mitti,  quadoiplc  prociuatota  domino  habet  (pecit- 
le  mandatum  ,cum  cuucailcgansignoiditaiiidcbeac,. 
probatc.vtaii  Aifi.ubi  fupr  nu.a6. 

9 Amplia  concluf  proccdcie,t  ciia  fi  praefum  peiq  fic  ( 

conoa  mianic,'d&mudo  talis  ptefumptio  n6  lii  oino 
'concludcnstiiam  lucctiam  probatur|icriuramcorfl, 
VI  author  cU  Abbal.ct1f9.nu.  43.  vbiloqmi  de  igno- 
tanna  mllrhiBgntixx  lententia  Abt>jnc.a.nuiii.  9.dc 
ccofticA-m  c.vl(.nu.s^qui  inaKi.acciilipolf 
Nuue  prunum  liiiuiaoda  cft  conchiiio,  v tnopro- 
10  cedat  tqn  quis pciii  rcUirutioncm  m integrum  aduet 
fusprielctiptioni  loogufimi  tempons,  quia  tuc  igno- ; 
ramia  non  proba mr  pcrciusiuramcntiira  ,led  requi- 
litutfoniorpttibatioignoraiHMC,  vtliqitcteiallcgt-g 
tis  per  Ayiii.Cfau.m  crad.de  anuqxempau  4.  par.  in 
vetb.nuicttailia.Bum.6a.  ■ 

becumio  luBila  luprad  idali)  conci  ufioaS  non  ha  ■ 

1 1 bete  locumtquado  aliquid  eft  publice  natum , quia 
■uuc  uon  probatur  iuranten  :6  igooranm,  vt  nonius , 
rcg.ignotdniiaidt  ccg.pt9liunituc.de  regioraa  6.6cin 
d.dccifKot.ry.alias444xol>a.vcTfnaiB  quando  alia : 
qmdcftj>ubficpuotum.dcdok>,6c  coniumac.inno* 
uif  Cii  ibiallcgaiis,6c  colligitur  cx  dauqui.flc  huma- 
nis. i4J4a.ibi.oa4)otuiiiyuu>nrcienieniiam  pnaptii' 
lacetdoiisgUnd.c.poruifti.  lupervccb.  ndpcobiscur. 
d.8axhthidcm  tradit  Fdao  cjpiallrtam.col.a.mun.1^  1 
uctf  tcTiiucft  aducnendumdepratump. 
:Tcin<siim>caiucconcluuoeionptocedertaicc  hiai 
1 4 ramentum  f ipfumadmitti  ad  ptobandim  ignor  an- 
lianyqualidpaguur  dcrertiipnfindlciotcftcFeiy.in 
dx.cognolceocesiiu.i4.deconftK.alMDec.prapj:  fi. 
vccffimilit«vfiagacur,exc.exinfinuante.da(>roc.  vt 
tefett  Mcnoch-in  d.cafu.i864iu.9d*b.l8.<td(ur.  a.H  (i 
Fcf  incquoldam.poil  nu.6.'vcif  quartocftaduemi- 
dumjbijtoindicuaD'  ' -y 

1 3 Sublimira  limiutioaFhanc,  f nililuramenrfl  alist 
pizfumptioneiuuaretur,vrqit  Abb.  in  d.c.qoo(d8ini , 
iadalepcxcfiimp.&ccaditMenocl>.d.C*f  I3d.d.na.9r, 
atqacBcnMaa.c.cognofccmcs,iaft,  ’ 

SubliiniM 


Deprobationib;  Goncl  DCGCLXXXII.  loi 

Icl.ind.c.qno<ajm.pofri)u^.rerf4.cftaduei»en<dir- 


•Si^limiu  iccitiuloaj.  luxritationcm  non  pnocedc^ 
Hrotnpiaoudicinni  (itleucvcaiiinr  Abb.pxoxiiubci- 
utpiooOiA  Mcnoch<&Bcro-vbtfiipra. 

»5,  Quaolimjtabis.tnifiagaturncdumdeprobidi 

Igooramia,  fcd  dcprobanda  luOa  igoocaniia.ad  hoc 

crcnim  probandum  obniiididiiucanitiam,  vtrdlis 
tA locuplebdimus Balao l.i  poli  ni.a.ycti:  item ap- 
paitt.C^d  Maced.quem  Tcquiiut  FeLind-c  j.nu.  id. 
iO  >.  hnmat.  deconilib  dcin  d.c  quofdam.po(t  nu.5. 
valdcd  tamen  in  hoc  cll  aduettendura.  de  prx?ump. 
nam  A allegem ignOiitiain ea  caula  abicatic,  debeo 
ipfam  abiemum  probare  legitimis  probaiTOmbus, 
non  autem  Iblo  iuramento , tjuod  omnium  priusan- 

n^tani  t Cjmin  d.l.  I .-C  ad  Maccd. 

Quodpionucinumea  iolupctrationcconArma- 
I d mr  t nam  aaus  iih  igiionncit  in  Ai  Aea  n tes  nd  con  A 
fiunt  in  animo  aUegantitienoritiam : it^  poA  Oy^d. 
in  CDor.4^in  eoni.iedcnAt  Fel.de  iad.c.a.  num.  19. 
quos  etiam  rcAndom.Mcnoch.ind.caAiSd.  nu.i  i. 
n .Quinto  limita  etiam  procedere  in  eo , t <)ui  cs  of- 
Acio  Aio  tenetur  aliquid  inucttigarc,  quia  de  ignora, 
tia  tunc  non  admittiturptobatio  per  lutamentu  1 Icd 
immopizAimitur.vt  Abb.ind.  c.quoidam  prope  A. 
de  ptziump.de  ibi  Fcl.  num.  7. 

SexiA  limita  concluAonem.nec  etiam  tgnoranui 
1 r^fobari  poOe  Mt  lurainennim.  t quando  non  ell  vc- 
iiAmiimvtrelpondit  Aleaconlip  i.vidctaur.  vol.  I . 
& Abb.incinnotuitxol.vit.  deekd.quosreiim,  Sc 
icquitur  Alb.ind.conf  IS.  num.  5.  verf-  tertio  niodo. 
idcnivoluiiFcl.ind.cquoAlam.|iy.p.  vcif  fcruoefi 
aducrtcndomalc  ptclumpc', 
jp  ScpAtnblimiia.fnecminusdifium-inramcnram 
admmi  ad  ignofanriim  ptobandam, quando  quis  ha 
bet  notitiam  alidumt  pamsiplius  r6 , de  qua  ignotd- 
ltapRncndiiur,aig.l.noacfticicndui.  A.^tian/aa. 
fteaunimefiabAtbaind.conC.iKnu.  |. 

• Ofiauqhnvrt  concluAoudnon  Abi  locum  vendi- 
3oC*tt»t  abiea  Aami*ptohibeiciurignotantid  allega' 
crieocuiineaAinonadiniRcrctuc  probanopctiata- 
3 1 mimm.cnrn  valeat  fianitunifhuiulmodL  VI  tradidit 
Fcl.in  c.qnordanvpoftnu.  7.  veri'.  7.  de  vlnmocA  ad- 
ucricndum.de  przAimp.  Aenis  aufioniatcB.in.  in  I. 
atiuus.in  prin.fi.tteiiall.de  BaLin  1. 1 i«.dc  leg.  iiu.  6.  & 
eontex.inli.vratitein  omnes  noArilubicfli.  in  aiiili. 
in  medioliits  noivAeit  lacta  saninoncs.ibi.nulltishac 
IjKra  m no  Ara  ni  circu  iuueniat  legem , neqi  igtmran- 
nain  ineapropemai.deMil.i.inA.C-duptzlOrpt.io. 
annor.adnoiauir.eiM  b.lancnsHis.mauib.  utAi(l{ 
Mnzeonfiinuioaioriplir  Ahb.mc.  adfillariotii.nu. 
latecfim.falAiireiianilenAf  hiitnictmitmnioncs. 
inr.x.C.dr  iut.  crtabF.  ign.  dequibusmemimiTiraq. 
de  Vtioq;  ictiad.lilalc  FCtraeb.ligiiag.p. ) s.gIbA'.  4.10 
zetb.ignoniiuaium.tf.icrl.l«dpriorciD  Ictnentiam. 

&ibiimirapipdiAamoc)aud  iimintionein  1 quod 
cftdielum  Aatutumproiubcreignorantiamatlega- 
3zte,1vt  ineciliganirde  ignorantia  imufia , quarproce- 
dii  1 culpa  . IcaisA  cliet  ignexamiaiuAatiia  limitat 
latin  d.l.conAin»ione$.pQ<i'num.  t.C.dc  lur.  fle  &ei. 
^nor.fecfidum  Sali.m  IAenatus.C.dc  hisqui  li^  ad- 
i9pierunt.de  in  l.ita  nobis  pudor.  C.  de  adult.qui  di-  ' 
cit  hoc  1^1  Romani,  i.b.  oecilbmm.  fi.  ad  Svllan, 
deinl.  mincialioifiale  nou.oper.nunCidtFci.in  d; 
caiiiordam.d.vciii7.de  vir.  'I 

3i  MoaoIimitaconcillAoni.tvthnhiAlledi  ignorja 
da  mne  ptdbrmr  iuramentoa]uando  alio  modo  pro- 
bari non  po^;  Ac  eoltigimusea  c.ptgreoiium.de  iC- 
fiib.de  <tc.Aierisaicptzsiip.vt  ccnluii  Card.in  dtm/ 
i.in  >.qidce«arang.db  afiin.  vtvcftti  Fcl.ra  d.cqubP  , 
dam.polld.mi.  5.  veilia.  cAadurrtendUiia  Ac  in  d.  eai-  ' 
nu.ia.verliAilIitpiimoaleconAiti  ‘ < ;tl 

34  ' Decimo  fallibfbt  non .udmfiNf ^obatioignoti- 
tiz  pcriulnitqaind0tiaprzAs«iiMg«orantU,de<iei 
iaimitatlupctci;iM>allB£c«ici«tui»iiinracaifi;iv  V 


Z5  Vndcciin6dimitandaiefi»dniliadiicr£rriosproba- 
rct  eooiiana  pet  Iegitima9probanoocs.quia  tuccli- 
mturpvobauoignoramizlafia  ptriuramcnuimiaii- 
^brcBar.md.I.Acm.li.i(idcmaiu.j  vbiidexcniplis 
dcmooAat.fi.dcacculat.aimnonnullisaliifodhoc 
adduAisabeod.Fcl.ind.c.a;nu.ioaiiy.tallcrad«A- 
Ait.adidcm  cxmtgla>nlin.in  c.eos-ni  vtd>.alle&air> 
dc  ten^cudiain  6j  vtdeeOliiltiisrerpondit  Rom.  in 
dicoro^s  lAu.  io.idcnstrjdii  iafin  1. 1 .S.  1 .nu.  r,  vbt 
ccii  duobutoiDdisidAmitatfUi'd.A7.fi.AcanO]!a. 
•aolauciD  feqhitur  Maif.indaub.Calc  prob.  nu.i  jd. 
in  Aadcm  voiuiiTiraqalc  viroquerctrad.  8c  lettaiSi 
ligfugicr.dl.  4gU>.  i.in  veib.iireraiei  inb  Ic  prouuer. 
ntiA-vcc.bmoeTiamprodiiriquode«mium.rclamcd 
luit  Itt- AistiTcigona  in  Ang.spatnm.  a,  voAc-adde 
etiam  .quodJicet  lex  dicat.  ■ ' 

26  DuOildcimo  limitabis  .tvtignoAnria  iuramenio 
iaoc  non  probiniraum  cA  paziumptioin  dontrzrini 
vadocpeBattait-d  J.intcr  omiies.li.redd.nu.  p.in  A.  I£ 
dcAsrngtvbiitulimirar  glo.inb.aliz.lnAaJcad.inl| 
Icntcoqam  nonnulla  alia  adducit  Alex. in  d-coA  71- 
vidctcpicpiHnaconAderat.nu.a.ver.  dc  ideolib.ci. 

27  iQu3oaasuainicllige,tqttOdadhnc,  fi  ignorantia 
inramcniaprobcitir.iuramcntum  iplumdeAnaiuri 
uidicc  alioqtti  nihil  ell  valiturum,  utex  cjv.lt  dchiro- 
lucdiat  FclJn  d.c.quotdain.poA  noai.vcr.  »iem  quia 
iuraineimim  non  vala.de  indar.a.  poA  cur.  17.  vetAc. 
iccmmra mentum  non  valeo  . 

C O nc  LV  SJ  0 DCCCLXXKU. 
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ARGVMENTVM. 

It  » O ' 

lllegiumus  quando  quis  pr^efumatur.  . 

S V M M R/IV  M. 

.1:  . , , . a' 

I Ilkf^timmjfmhprgfuniitur^Jinmtrariumprokttnf.. 

4^iiltpttmum^mdunuuM9t:p9Qian. 

5 Prdfumpnir*{Uc»fKnd*iPf4ju*Jiitx9^ufim4td^Hi. 
QjamodB^tn  rtjaU  inulU}ra:m\  tofe;  ftu. 

7 Ut^um^tKnuMfurmMmLiuir^^iuwis  pr4tfumia$rf 

n$Jiaejt$rsrtMvt 

8 fj^lonunotatMSp^ttgaimusbdh' 

■.  .i:;»  u.-. 

p pTf^mi ad$jt^[iuiidaSk^9^Qmqavt- 

•;  !r«t  > ’ . •> 

ioL^gfU^i99a.pri^gtAUiueAJmittUmr0Ja/J.v^,m^iiO  ■ 
reqmjrUmryqnodtfau  fit 

tr  •*  .1 

I I Do^or^nJui  non  tfi  gtAusaiui  ai  iur»ndt$mfi^tr  na» 

tabbmfiiedlt/tta/uuuaon  fiiinfawatas.  ^ 

14 IIJ  contrarium prabenir.ha 
bcmusauri.in  coaf4a.vila  iaquiSuone.na.a.  vetA 
hoedeputa.  Ici.qomfcqnitur  Dce.inl.iiemarici- 
patucol.r.nnm.t.in  Atubi,  d^qubdnoii  pizlumatiK 
oatusiCdccoilar. 

Nam  Cum  mauimonium  Aon  pizAimanir , t nlA 

cluma- 
crado-. 


.cQiusicnten- 
tiamcoin  probat  CbrixincoAfil.ds.pIaccfbiihi.col. 
vlt.in  primvol,  i . vcicfcn  idcmDec.  in  d.  1.  fi  cman- 
cipatl.nia  eodeih.nnte}.  . • .1 . .'_j 

Ab  aduerla  Aat  paiieCzpoI.in  trat^autcbcamel. 
1 iS.quis  in  dublApnelbraitUt  AIIusAim  jnd.a.veif.  iib 
non  ptiduiintur«nianapi;ioiqaqm  locomditnul- 
lu  przlUuuiuuuald  AAu ; cui  vi  Ic  ipfc  AiSxferobett  i 


lofephi  Mafcardi 


I;tiKcI.GiliwI'innib.Cdevetb.obIig.imni.i;9.vbi 

4 proptcicd  aitiill^ititnum  t aliquem  cflc.n  ouisdiae 
hbhunc  debere  probatc,ex  rerpoolb  Vlp-in  i.libcris. 
infi  ^deliber.cauf. 

Saoe  necleui  ratione  pcrmouenmt.Nim  G <mis  il 
legitimus  prsGunai^nudproculdubiolapicddiaa. 
vt  oot.in  l.in  eCcabinatuJT.de  concubi.  verum  Temp 

5 cG  capiendal^lumptio  illa, qua;  (,  vc  inquiunt nolhi) 
Gt  excluGua  dclidi.l.metho.lT.pro  fodo,  eigo  quis  il 
legitimus  non  eQ  prxrumcndas,rcd  potius  legitimus. 

Ad  hcc tamen  tacilis patebit tefponGo , ex  i js qux 
moxbtcuiterrubijciam.Niquodpdrtinetad  titioni 
Gcpollactcfpddeo,  illam  regulam.debcrc  fcilicct  ca 

6 pi  pneliimptioacmtdcliiili  excluGuam,debaeiniel- 
Iigi,dc  ptoccdeteK)uando  quishoc  dicit  (c  dcftndcn- 
do,nc  ci  dclidlo  pwiatur;  quia  tunc  non  attenditur  > 
fccus  G hoc  dicat  agendo, dc  ad  confequendu  cond{- 
nationdita  docdt  ^tt.poGgl.in  l.quiiuralTc/.G  pa> 
ier.ff.dcibreiur.vcrcfen  Occ.ind.l.Gcmicipati,poft 
sm.).  vct.nb  obftat  alia  ratio.€.decollat.idC  placuit 
L-mcel-Ualiaul-in  daub.ffde  vctb.obl  jw.i6o.in  fi. 

7 Primumiraq.concluGonemintellige , t<pGqui 
publice  Gt  infamia  notatus,  illum  fcilicct  iUegidmu 
clTcidc  nihil  aliud  ptobetutihunc  illegitimum  pirfu- 
miA  propierca  hic  debet  le  purgare,  h probare  legi 
timnm,  vt  eA  cafusin  c.acccdensde  puig.  canon,  vbi 
Abb.mi-4.  reproba  taglo.  docet  quo  pauo  id  Gat . vt 
uadir  lo.  And.in  e.venicns.dc  pr^yt-non  baptiz. 

t Secundo  intelligc,t  quod  G is  nulla  illcgitimitatis 
infamia  fuerit  inuOus,fed  legitimus  Gt  hamtus,hui>c 
etiam  in  pcacsftia  legitimumpi»rumi,&  debere  iudi- 
cari,ni  aliud  olfcndatunvt  videte  cA  ex  eo, 7 decre- 
uit  Pont.Max.ine.tranfmiAaAi  in  c-pcmenit.qui  AI. 
Gnt  Icgitiin  foto  vero  confeienti;  Gix  debet  relinqui 
confcientiz ; vt  patet  ex  c mulieri.  deiureiut.dt  ex  c. 
inquiGrioni.de  fcntexcommun.  & hanc  dofliinam 
comprobat  Card.'Alcxdnnib.qui  A|.  Gntlegit. 

H . Tenibinteiligas  , f vt  GquisGtiamadmiiTusad 
aflam,inquorequititur,qu6dGtlcgitimus,vclutiad 
prziaturd.vcl  aliam  dignicaiC,ncc de  fuit  naralib.vl- 
Ja  laboret  infamia,  tunc  in  dubio  legitimus  pfumafti 
nifi  contraiium  probciur.atg.c.innotuit,dc  elcAio. 
so  Quod  GadmiitddaiGt.-f  & de  illegitimitatc  Gr  in> 
famix  notarusauoc  non  picfumitur  legitimus  rGxf  fb 
purgare  debet  vtdecretG  eAind.c.accedentaic  purg. 
cano.&  inx.  Abb.declacationem.ibidrm>  G etgo  du. 
famatus  non  Gbpfxfumitur  legi  timus,&  admitti  de- 
bet Gne  alia  puigationc.ctiam  Gnoiuramento,ita  do 
caLancel.Galiaul.ind.mb.IT.de  vcrb.obl.nu.i6i. 

;s  1 Ex  hoc  poAremb  poteA  elici, fvt  dodorandus,vd 
licentiandus  nonGt  graiiandos  ad  luridum  fu  per  na- 
talibus,dccominusad  probandum  Gn6  Gt  diAama- 
tus,  vt  colligit  ibidem  Cahaula . 
fi a Ncc  me  moua  Ban.dodlin  d.conG4S.tNI  illa  po 
teAtuocedae,  quamroad  hoc,  andebeat  ptxfuiiiiin 
potcAate  nccneifcd  quantfi.ad  hocan  fii  adinhiidus 
tanquamin  dubio  ptxGimatui  legitimus,  vidaut  <f 
ih  dubio  debeat  prxfumi  legitimus,vt  rcfpoi^a  Oa- 
, liauUn  djub.lT.de  vetb.obltg.nu.i6i.  in  A. 

Et  ha:c  quide  procedunt  quantfi  ad  hoc,an  qs  pt^ 
Aimaurlc^timusabligluib;  fcdanpradumaturqsA-i 
lius  legitimus  alicuius , vcluti  Titi;,  alia  cA  materia» 
de  qpa  nos  abundi  diAcmimiisin  concluf.  Gliation. 

con  c L ys  10  -DCCCLpXlll. 

A .R  G V Jd  E N T V M.  /! 

* Quibus  modis  iliegitimatiopiobfcur. 

H^MMARIVM.  1 

X WigHautK  . 

CsnttmumfMiA.  , n .. 

- ..lO-  . . * 


1 Emjmcipttamimllnprokilttr/UktfmtiitfMip. 

3 Triustto  prdfitfftnit  babiUtm . 

4 Di^nfatto 

5 Poe)mtmtiamagtnspr4ifiipp<mitfattTiddUiiim»  < 

7 InfhumtmiMm  kgmmsttonit  prt^4t  mmts  , tx  ptibuf 

«mui  PMUt$nms  AjTtrit  im  infirtmtntojtfitifftptrwt^ 

tumsA  kgitimimdttm  fiUxm. 

8 lUtgHimatiopna>meBxrM,mdkiMytirfsmsmpnbatMfm 

p IlkgitmM^(UhprobMtHrtxntariUontitra£miont,iX 

nominstiom  vti . 

10  llUgitmaUo  prvbdtmr  ptr  fumum' , pm- 

ftntmm.  ;i 

11  probmtio ht  eomtrmrmm mJmnttitMr » 

izPmufit  pTxfumitur^uivti  fiimibohitus^,  nimtujipm 

fta  partnttsemmnon  fUmmdsauit, 

1 3 lUtgtumui  probmiur  tx  ebtinmd  sdmUtri  eSmrrfitio^  r* 

marttttUcttmdomomsrrti  fHxs  ejftinstms, 

1 4 lUtgitimus  mduatmr  tx  vx^rtfij  Admittro , bett  im  domo 

mariti . 

1 5 Prafxmptio  toUd  aliam  mimus  t^actm , ^ pbsrts  pfs*  . i 

/umptxmts  vimuft  vssam. 

16  lutgiUmmt  fmis  nomprobattsrtx JbUcbft/J^stepartHttL 

17  llUgiiimtuqmtpraftumtmrtx  JoU  afftHimt^tmm  tamtm 

tx  ilLi  pUsir  pro^str 

\ 8 llUgttimut  fuss  probatur  ift  modis^uibsu  tf  UgstimtK, 

tp  Idemoptraturpn^ofiturntnprcp^itoi^ttodoppsj/Uumm : ( 

cppofko . 

loPiUattoUgitmaquibMsmoditprobtturrtm^uit . ' 

\7 m f quibusin  cafibusillegitimatio 

V pr^umatur.vcrutnqmaliqui' 

doilU  probanda  c(l»nonnullas  nunc  inmcdiuprofe^  i 
remus  modos  huiustlicgMmationirprobandx . ili» 

2 gitimationem  itaa.  probari  ^cr  initrumeunim  legi- 
timitacispprobtendo  feripiit  ^1*  in  l.a.nua  .C.d*iur< 
aur.annul.quem  fcquiturCadr.mKdeccm  Tubna.^. 
verl4tcmani)lc»atqi  ibiAlcx.no.34<vcrrvnniilitcrn 
cit  h«c  lex.ff.de  vcti>.obt.cundem  Bal*reicrt  Fcly.  iav 
cLitera1.nu.19-deprclumpt.idcm  voluit  Bal.  mlsffi 
lium.in  x.le^.in  prin.fEdchis,  qui  rutuiiu,  velaiia*  t r 
iur.&  in  Ic^. ) 4iu.  3 .vcr.ireru  not.  quod  «Ue  idem  rct 
ipondit  Alcx.tn  conf.8S.omiflis  tri^  primis,  col^q 
poSl  nu.  1 1 . vertCconcurric  aiam  alia  coic^uxa.  lib.7« 

Conclunoncm  quoque  nofframt^r^ic  cqffrmat 
id*quod  tradidit  Bal.Jiw.non  poreff.nu.a.vcrClcd  an 
per  inffiumenrum.ff*.de  adope.  vbi  inquit,  perinfttu*. 

X mentu/n  emancipationis  f probati  emancipatu  fuiA 
icHlium  cmcncipantis,  quia  apparer,  quod  cum  rra- 
daueric  vri  fiiium.  1.  quidam  cum  filium,  ff.de  V6ib« 
obiig  hoc  idem  nota  t Ban.in  1.  r.  S.quod  Seiuualcoa 
lultoipoff  nu.  3-veri.  vnum  ego  addo.ff.  dclib.  agnoi^ 
idem  oblimiaurt  Anchar.ia  clem.n  fummus.de 
cxcommun.quibusac(^itAIcx.ind.coar.88.nu.iA< 
verf  pro  hoc  bene  facit.lib.7. 

^ Cuius  condulloaisratio  cAitquia  priuanopr^ilip^ 

ponit  habitum, vulgata.l.deccm.ffUlc  vcrb.obl  cun . e 
vulpribus , quia  li  Icgitimetur  hodie , conffax  antea 

4 fuidc  illegitimum ; qudhiam  difpenrario  tprcfuppo. 
nit  veritatem  c0c  in  contrarium  : quemadmoaum 

5 iUe*  t^ui  agitpoenitemiam  pradumitur confiteri 
li^um  fecundum  Bald.  in  d.  cap.  litecas . io  glo.  par- 
ua.in  vcrb.confefTus.  depnefumpt.  vt  ibidem  refm 

■ f elyn.num.i  S.per  conrcx.in  hiocuro.  $.  Aquisdolo. 
Cdecabul.exhib. 

6 Contrariam  t tamen  fententileff  fequutus  Rom. 
inl.deccm.numer.7.vcr(it.quacu  cff.  cuius  Bald. di- 
^himdicitcflefalfum:  qiiamtttsDonaudeacibidcfn 
reprobare,proptereiutmagnam  au^ohtarcm.dcUn 
Ciufdcm  djfWn  vidaur  dubium  in  1. Irin  prine  poff 

r numws.verCpro  iffa  redditur  dubium.ff.de  opa.  nou. 

Dunc.quamuis  admittat  aliqua  mpr^umpcionemU-  c 
luitimiutis  cx  ipfo  infbumenio  Ai^ctc . 

7 * hw  ctodefl»  coftcUCamphabiStt  nedu  cx  ipi» 

iiiffni* 


De  probatiori  i b.,  Conci.  DffiGQLXXXIV.  ,oi 


»Ibii>neotoIegitiaititi(piiobeiurin«girimira5,  ve- 
4unciumini^,cKqulb.comcsPalannusaflmt  in 
^miincmorcG«fl«  pcmioiu  ad  tc«iiinunduin  fi- 
Jium  .lic«ilccu»firin3&nioiKniejnocunifa*ajn. 

?«>*«'>  vtdtcidedo  Icnfc- 
tulUU.Ror.  ia  irna  Raucnnatca.  I<smnia;ionisco- 
Ritftcltenlj.  IO.  1 54^1  vi  app^ict 

^recojlcajsruMidec-i  i4-diautniuit,lib.2.quom 
JPMpcrnioucitalar.*uaotitat«inconi:  aja.col.o. 

|.  ^W^^^^bb^-dcincooi.ior.col-^in fi. vcd.4, 

“ - Aropiiuslegitunaiioncm pcrc6icAjrat,tindicia, 
« uuiamproban  tradit  Bal.inl.vulgo.in  prioc.ft:de 
Wc-nomi.pac.Micbad.de  liJ.pccsb.iuK-nrit.de  in  1, 
WRianitatis.ccfi.iaio  princ.pofinu.4^verr  ca  hoc 
muttur.  G dcirapub.  dt  alijaJuJiJi.  vbiairiJl^iijma 
lOi^oocra  petcaulajMtrinfecas , oon  intmi(cc.is 
}«^ti,quem  lcqumitMai-incanfi47j.qucdaii)  no- 
WineSyiuia.nu-i9-vatic.oain  fpunctas.Qua:  autem 
g°i_^*P^uwptii»°a>ydcxtriafcae  cauiimodo 

itamti  cooQitetirracadorcui  peccafle  cu 
wuli».dc  poUhIium.quicxea  natuselU-ibca  num- 
9 t^iTvdnoniinafiefiiiam.fiucvtfilmrraciaile , ic- 
wpi^umaur  eum  illegitimum  cti'efilium,vticciptic 
lnoociadc.Michad.na.a.vbictiain'Abb.  nu.  i.  dc 
til.picsb.pa  c.aalc  mfump-dt  l-iio  nadu.L'.dcpiub. 
&l.acq;pioienio.C.dcccli. atqil-tiinnituiiis.  S.  i.fl, 
*uioft.ieft.vi&  voluit  Bal.in  l-fivicmis.  m pim.  c. 
WDup.dt  in  l.c<»ccniihCdcapp.dt  c«  hu  vicmix  ci 
loamafacced^  it  cofeOione  patcmuiii  lUegiiimi- 
tttem  probari  ttrpondit  Buti.in  col.»8. nobilis  eques. 
oum.i4.va.tcttiopiobauir.voLi.V'bi  nouuuilosad- 
ducit  idem  rcoricnies.  '- 

ai  Jflud  velmincelli^t.rtprobatio  in  contrarium 
admittaiur.vtidem  inquit  Iiinam  d.c.  Micluci.  nu. 
?'^®^^^*'^^*''err.ndobtiai.pa  i-ti  Icruus  icruuiu. 
)-i.ft.de  lcg.i.qood<tiam  couincobauit  Bal.io  Uim 
pnn.ff.delibaaStpoflb. 

1 » r'  £acidcm  piKlumptioar  ampiiabisitvc  fi  aiiquSdo 
cum  vc  filiam  babuaintA  potica  cum  uofiliumdi- 
Wt.viqicofiinispnelumanit  tvtcontrahuc  probi- 
PMuif  cO  connmguiucupatCLJdVicolHgjfmuex  c.pcx 
vus  dc  probaieflc  Jnno.in  d.c.Michadxod.  r.u.  z. 
'Pmterci  amplabis,vt  illis  concuociuibtis,vtia  cii 
ly  a^ltai  cdnunua  eiiuCTlatione..  ioianciq,-  odio  pio- 
•Wuiqui»  illcgitimusdiCct  indomoinanii  filius  cllct 
aati^  contra  pnrfiimptioncin.l.milaA.ikfiinaoib 
de»duJt.  vtin  hac  hypoihcli  tcfponditCofji,in  cottii 
a«.nu.i9.KOl.i.&incoofii.uu.ji,vol.j.aiq;Niaiii. 
iacon<.;4.mi.io.ad  hoc  cciiwuliaadducir  Oephai. 
‘uu-io-cum  teq-vobi . ii.inivcnim  tu  vxorc . 
i4<KAdulteriotlicetindomom«niilpuriqs,St  illtsiii- 
nmtpiotfiwiwdicaiur.tcftc  ficto-incom'.(;i.  vol.t, 

aoidemteipondit  Alex-inconr»S.nu.9.1ih.7.ticetii 

^ cfifijJuit  C^afi.inconi;i  15-iiipa  pdmoin  vti-dub.nu. 
^^bteiutcrinhocpairu.viol.KVt«iamI>D.Rot.. 

reliquere  invna  Placenti  U^adequm  Re- 
uaU-Sarnenle  de  menlc  Mattii  1 5 i »-ut  ex  rccollcc.' 

Alnnc/I  m * m ..M ^«s  ■ 


a.  , - ajja.uicxrc 

Alohcd.in  dcciC  i p.*indecij;  1 1 Mndp.ad  declata. , 
tioiicml.milcsucccJcrt  idem-BurfintreonfiSS  nn. 
iS-uolum.  i.fic  niam  Urienfirin  tonfilijar.pSndus 
fWcntis  conttOuerfir.col.  a.  verf.  Icd  pri-milfis  non 
obaamibm.  uol.  4.  ubi  declarat  d.  P.  dcfiindo.  Idem 
tam  Marfiin  1. 1 ,/.ad  quadl.nu-M.cu  feq.fiF.  dc  uuaift 
ut  ft  camum  cft  i Goz.in  cor.r  1 J.in  hac  caufa  cx  cu 
nitatcFlorcntic.nu.aj  .&  45  .fic  etiam  cenJulr  A lc.de 
■J>tailump.Kg.3.pratrump.57.nu.s.quQs(«iiiiiuregrc- 
gius  lac.Mcnoch.de  atbit.i*d.aiuficarv6i).  nu.  fit.  & 
ieq.lib.a.  cent.i. 

. e Prariiimptio 

a } loiiutaiiam  minus  cliicaccin , fit  plures  pcrliimptio- 
netuincunt  unamil-diuus.lf.de probXy.S.  i.inuetb. 
.iCUmau(.lf.dt  tcAib.cia  polbaiCfi  ibi  not.  dc  telli.  & 


e.ilisidd0pn<Hmp.ficAlex.itid.conr.Tt,i]fii«,14>y|s 
& iBCOfll.t^inCaru  deqiwqu3niiir.cOl.Miu<>i.  t*. 
uotf  aioddibff  (&  m conf.  I K.coalidcta  mbi*,  eob  w 
j.CtiUiiu  copf.zf:.ut/t6d&  poadcnii^QiiKiio 
bus  Ea  f.tn  1 . k.col.  6.  no.  ^ i . us  4 Ec  i li 

il|  mafoi4^.i.cqE»2.nui».f  .in  ri.rtidctwl^  6c  pufnpe* 
^ Bal.m  J.iiuc  poflidem,  cjrc»  lia.C4icpi<^.& 
cauUrf^du^dubKh^J.^.num.io.ac  m coiiC  47>i« 
confrQi|eflia.col.i.nu.d.<)oodcti]tfn  pluribtiscxAM)^ 

OAt iAcob.McnocKjiul<aCl{9.  Bu»6t). ciini |irq.  . 

16  Nc)aMfl8cocKrfbU‘con^fl#oacfparci>t»tiipr^t^ 
jwqttif.fiteisillcgitimu»  tud^atuir  Alea.lU.  limu, 
PofK^n  j^iranloMila: , & ira  ccnfuu 

B#UiwWniliutn.in  i.ic.DU.U.tKfa<)d^)c,qupfi  p*- 
tW  qni  runilui  «iietaiifA.iitf.  u^aiccvsnon 

crcdi»n»ficum  ratioocloqotwitiir.Namoegawu  dct 

bctpiottaripcrcau£aSil.ftlt.ft:dcprobv  ; , 

1 7 , V fioinaci  qood  Jiuiu>crt,cx  io!a  atfeSione  t jiie* 
Jumi CiQcfUmin  iilctiriiiiu,cojli^i,ex  c>4flpCT 
tc^jir^piitp.Inn.ind.cMichacl  hanc  lailKH  itofli 
cUchitfkicMtVmprobauonciuidcnidjcitibid-iq  fin. 
Abb4ubnu.i.uerl.i(cit>quan^quc..x  r * 
^ycdutunoucrbostqrainhanc  m.itcriam.fU>auopiSi 
probandar  cxpcdum«dt>.i>jqtiibi}$(iiod{s 
j 8 o^icdiUir.f  lalsOucm  filium  cflcicgiijiuu^n^r<;uid{^ 
comrarips  moiios  psobaii  polle  non  cllcif^iu^hunir 
ipquuidjfmopcraoii  prqpcdimmtinprnpoiafOy  quod 
oppolitu  Hi  oppofito.l.&  li  oonrra4ibi  Banif^Jcziulgn, 
& pupd.urdosXfi^t  Natian  d.o>nr.47|.iun?i  44..uof4> 

nanupitbusmotlifiuUiTiim  quo’  p.ido  fiJuik»  Icgirib 
^®/****tprobciur  ubcrriniciopnIdocuiUHJS*iuc^lp4i(9*» 
npfiluno.  uidc  crgaqonranuac  liicgiuttutjupco* 
batcpoiruehcCTcpotaw.  ^ „ 

C O TiT  C LFS  / O'^iDCCCLfXX/1^. 

•i^ntciiT  ,1  ' : • 1 

A R G V M £ N T V M.  :■  r ...; 

. ■ ■ ■ ' mu>.  X 

Immurriras  quepado  prarftimati/r^i  Jcquo 

modo  probaudaiiab  edi,  4'qii4  pisfcti.,' 

ptioQeimnuinitati5:veiic  iciuuaret  atque* 
quantum  tettipom  fati} fit  ad  immiinUa. 
tcmpr£cfcribchdan^!.,,iVj:  - . , 

’ - drif-  ■i.du.n 

■ j .-S  ’M' JH  \A  'A' J V AP,  - \ 'ii.-il  sii.f 

1C9'  .I-,:  . ■ - .uat  -.  . , 

1 IttmimiUtixtemforudnBupm 

2 Irrnniauilmpntrnirmiiif^jmi^Mftbm.fitmumA 

vohmuquMnartfiprobmiM.^tyt^-t  1 i.uoii  tnu.  uni 

hittaiUHarS  ixpnjiiri- 

wl  iJptM  inutncmu^fimta  P/inapi.  ► 

5 Frmcifii Miyimdi  pmm iumu^iru tmtboriiUmJn 

6 rmmmmuttmdmujudimi  pailua  qtutdnt^a  diuiiy. 

prtfirth.  jl-ittlii  . ,e  -siluit. 

7 Immunit  attm  a mantiibui  pubtich  aiam  ■Vfjintt  'mnq 

■frnfinti.  obittrrir.pfiui-jC.  , • -iioautirt 

1 -.'O.*'  'n-t-Iosuin'  ■^o.7“*iV  ---7q 

* ImmiiniXtac  telii«mpori»diiiiurnit»ifc' 
iUJ U1 U pdonvitur  Ibl«nmii4rc*.1 

cellaaitmdit  Xom.ineolizi  x.^odecitione.potino.'' 

5 lUaCquoad  tcniutH.quem1«).larun  1.1'cicdum.coL 
fiqioft  i«im.  i74iafi.4.^t.ir.deoetb.  i>bl>g.ut  etion» 
cum  reftrt  Ruin.  cotil  141  .nu  .fUeridccundo  potoiUt. 

uolum.i.hocidanlenlirEcd.dcSci».inc<jiif.uOif3»i 
(tum  talc.quxd.7i»donius  poltnu.z.ustf.ti  ucroptq* 
luponimus-cidcRom-accedit  l4imb.  m trafib.  dolot- 
, Faxnu.7.an.a.qua!it.priocip-i-pat.  i -lib4»V\i.i- 

qU-V 


)nu.4..verf.quJ!tto  adduco  Rom.vt&ciu(3.fent€riatn 
«ftfcquutiis  Caflan.in  conf.i  i.iecaf!  coi.  17.  nu.  8^. 
poft  vcrfad  fecundum  vero  dubium,  (icquoq^com* 
probauit  Barb.in  conf  26.  coi.4.  nu.4.  cum  plur.  fcq. 
vol.x.idem  voluit  Brun.itl  traA.  de  ibrma.in  rub.  dc 
j probat.&  ptafump.fbrmat.col.i  I.  mf  quartofaciti 
quia  fi  eftconccfla  immunitas. 

2 Quid  vero  fi  ifte.tqui  immunitatem  ptastendit , ex 

przfai  ptione  velit  fc  iuuarciquid  inqua  m debet  pto* 
barc?  Huic  quatuorefic  probanda  rcfpondir  Alex,  in 
conf  I jotin  caufa>&  lite  tenente, nu.  19.  Sc  20.  lib.  2. 
ix  his  primum  illud  cft,vt  probet  fefuifle  requifitum 
vtfDlucrcr,deindifcc6tradixiflcrcquifitioniVTcrtio 
debet  probare  bonam  adefle  fidem  in  prarfarlbente , 
quarto  probanda  cftfcienrra)dc  paticnria  cofiimurli- 
' tatis,contraquam  allcgamrprartcriptioifta.Ttliquet 
cxlari  deducis  ab  eodem  Alcx.eo.in  loco.tfugrcfe* 
rcrtdorcquiurrCur.iun.in  confdr.cafusinfacto,  nu. 
i7.Verf  procedit  etiam, t'ol.  1.  ciufdcm  fiiitrcnrentiz 
Ripa'.inrefp6r.i4  plura  reqmT1ta.nu.24.  vcrfptcmif- 
fis  non  obfianribus.de  legib.&  long.confiietud.lib.r. 
qux  requifit^  probanda  rcccnfet  criam  Franc.  Balb. 
iii  traft.prafcrip.in  i.par.5;par.prin.in  7.q.  11U4. 

■3  Ifitid  pofiremu  tibi  limitandum  elhtfvt  non  fatis 
fir,ha'c  quatuor  probare, qn  quis  vult  fc  tueri  abone- 
. ribus  collcdarum  ex  immunitate  fadla  a duitate  cx- 
prcfsc  vel  taciidnatuncnonpotcfi  aliquam  prxfcri- 
prionem  allegarcivtrelcripfitlmp.Confian.  in  1.  va- 
<uatis,C.de  decur.lib-.io.vt  & Icnfit  Bar.iii  d.l.allcg.v 
. dO)in  Uicitatio.S.carum.nu.4-vcrfqu9ro,quid  fi  qui- 
' damprhiatus,  ff.de  public.  veru  rccusefictin  eo»  qui 
haberet  conccfiioncm  a principe, etiam  fi  in  concef- 
fione  efict  aliquis  defcAuj».  vclutiquia  in  priuilegio 
non  efiet  appofita  claufula  nSobft.nntc ; tunc  n.cum 
is  pr^fcriprionepolTetfcmcri  ArolutioncccnfuSipof- 
fet£t)&  valeretilla  quatuor  probare»  vr  colligitur  cx 
gl.in  l.vlt.in  vtrb.adepfd  canonc,C.dc  flind.  patrim. 
iib.  1 1. per  quam  gl.cum  conicxi.ita  notat  Bal.&  Sal. 
in  l.c6perit.C.dcprjqfcript.trigin.ann.  vt  in  hanc  len- 
tentia conliiluitAlex.ih  conl.jo.  ponderaris  narratis 
inthcmatc.coj.4.n.  is.-^&ir.ins.dub.lib.s.qucmfi:- 
quin&plurib.nocidccofirmarCurt.iun.in  d.cofdo. 
nu.  fd.vcrfad  ifiud.n.  funda  meriim  eud.  A lex.  refett 
Balb.jndltr.i^.de  prarfcr.iria.p.y.par.prin.in  7.q.n.a. 

4 Etin  hac  fadlifpecictnupertimc  relata  nKininind 
multis  ab  hinc  annisitafujficftatutQabcxcelfo  Gc- 
nucnfium  Scnatti  in  caiilfmunitatistori  nofirc  Maf- 
cardorum  familix  concefi^, cuius  ferii  non  grauabor 
hieadfaibete.  Guliel.  itaq  i nobili,  & antiquririmav 
Mafeardorum  gente  oriundus, fub  cuiuserat  dhionc 
Trebianum  oj^idum^4qucpagromnes,guib.nfic  cft 
inditum  nomC  Lcriccs,  quorum  fitusin  Ligurixora 

, dtoscefis  LunxSatzaD£fisfunrpofiti>idemcafitum , 
dc-^tllasSerenHnmoGcnucnfiufenatui  pluribus  pa- 
-^s conditionibus  vendidit.  Intcrim  perlbnxfibi  re- 
Icniauit  immunitate, vtipfcrdlicetruiq;  minores  no 
biles  eflcGcnuefcsA  rerra  maritat  abomnibusvc&i- 
galib.&  port<>rijs  nofccus  ac  extai  nobiles  Genucn- 
Icsintclligcrentimmuncst  atq,  boiia  gauderent  cad6 
prxrogatiua  tim  d vc^igaIibusfblitisimporii,qu^ni 
prxtcr  mot$iniundiSLPio£cd€iK  ddnditpc  Trebia*’, 
ni  incolae  coram  eod.Scnatu  Mafeardorum  fanfiiliae, 

5 prxeipui  vero  patri  meo  Franfeifeo  Mafeardof  I.  V. 

' D.&  Micolai  in  eodem  dignitatis  gradu  conlbtuti  fi-'  ^ 
lio  , de cuiuslaudibusinprxfchtia  plura  mihieflent 
dicenda,ni  cius  modeftixconfulcrcni,  fle  ni  filij  fides 
in  laude  par&um  apud  nofiros efiet  fufpc^a.cui  qui-'  f 
demtantum,  vt  debeo,  ob  ingenitam  mihi  a natura-* 
erga  cum  charitarem  tribuo  > vt  non  fecus  ac  Ifaacus 
filius  Abra  hamo  patri  raciplitm  eidem  oblata  fc  mi- 1 
hi  occafioric, immolandum  prxbere  non  dubitarem, 

■ litem  intendunt;  vtrira  folitajqudminfucta  bonoru, 

. 9US in  agro  G<Qucnfifiupo|Qdct;^uta  1'olluar.hic, 


tofephi  Mafcardi.- 


padlum  ad  fc  mendum  adutriarilsobijclebat.  bli 
tr.i  vectigalium  cxaitomm  libros  publicos  oppone*  . 
banr,cxijsq;oficdcbantndnulloscx  nofira  Mafcar-  ' 
domm  gSte  bonoru  tributa  perfoluifle:  iiriuper  eiof- 
dcmFranciici  patris  mei  bona  maiorumq, Tuorum  ^ 
in  ijfd.vcdigaliu  librisccnfa  fuifle,  non  tamen  quic-* 
quam  fuifle  Iblumm  indicabant.  Rurfus  aducriariii 
pater  meusexprobrabat  plenam  libris  illis  no  eflefi-'  < 
dem  hab6dam,fli:  eo  magis  cum  ab  infiniio,(brdidif- 
fimoqj  hominum  gcnctcaflcruati»  fle  feripti  fucrin^  . 
dciriuHitota  hxccontrouerfia  iuflufenatusgrauilTi-  - 
morum  tuncrcipubllcxconlultomm  Bartholomxo 
Cofta,&  Petro  Fracifeo  Rapofubicda  fuit,  quorum 
xquitas  in  rc^c  iud(cando<vt  antc4  f^pe,fic  fle  in  hac 
conrroucrfia  clariflspatcfafta  cfi,i;enim  pofildgao) 
invtramq.  partem  caufx  difputationcm  iudicarc  li- 
bros illos  conua  id,quod  antei  inter  eos  publici  c6^ 
uencrattpaAumq, erat, non  probare.illilq,'  ob  caufie 
magnimdinem  nullam  efle  adhibedam  fidem,  quo- 
rum lententia  xquifiimumq/iudicium  ab  vniucrfb 
fenatomm  coetu  concordibus  calculis  fiiftcompro- 
banim:  fle  cidem  Francifeo  patri  mcoarqvfiiis  pofte-. 
ris,tamrcmm,  quim  perlbnamm  ab  omnibus  vcfli-^  : ' 
gaiibusitmnunitasefi  confirmata  arqtfiabtlita  ;qua 
quidem,fle  hodierna  rempefiate  pacificiifle  tranquil- 
le pcrfruunmr.atq;  faxir  Deus , vt  in  omnexuum  po-; 
tiantur,fle  nati  natomm»  fle  qui  nafcenmrab  illis. 

Sed  in  hac  re  pofletqUisd  nobis  fdfcitari,quamm 
rpisfatis  fir  ad  hanc  immunitatem  prxlcribcnda.Rc- 

6 Ipondcocgot  immunitatfla  muneribus  publicis  prae^ 
fcnbi  quadraginta  annis»  vt  ftatuit  linp.  Anafia.m  d. 
l.vlt.vcrfihoc  ct  adiicicndo-Cde  fund.patrim.lib.  1 1. 

1 ic  obleruaucrc  Bar.  Ang.Cafir.fle  ali  j.in  d.LlicitatiOr 
§.eamm.if.dc  publ.fle  vc^ig.ita  etiam  refpondit  Bal.  ’ 
in  conf  2s7.quxft.vcrcens.in  fi.vol.i.  quibus  accedit 
Alcx.ind  confso.nu.u.Iib.^.vbicaunim  reliquit,^ 
cum  quadraginta  funt  clapli  anni » per  quos  quis  fuit 
immunis  ab  impofitionibus  collegarum  gencralU 

. ter  fo£Us»ampIiusn6  pofiircollcdari , fcd  iftiufmodi  * f 
fit  tutus.pcrcontcx.in  l.o&.C.dc  pr^fcrip.trig.annor.  ‘ 
eiufdcmtuit  fcnccntix  lafincdf.  2;.  quxfiio  verritur 
inter  D.'Vgoncm.col.2.poft  nu.2.vcrtc5cludit  ergo^ 
vol.;.vbi  etiam  ita  Icnticnrcm  Bar.  refert  in  conf  59. 
commune  Spolcti.n.7.vcrfjprxtcrcd  hoccenum  cft. 

Jib. t.cui  accedit  Corn.inc5f 22.  nu.x^.vol.).  Guliel.  t 
dc  Cun.inl.vcilig.col.8,C.nou.vcfti.inftit.non  pofT. 
atq; Balb.de prxicr.in  2.par.ji.piar.priniin7.q.  num.u  ’ 
idem  affirmat  P.irif  in  conf  5p.nu.7.vol.  i.  vbi  aflerie* 
i huiufmodiprxfcripcamimmunitatS  non  polfe  tolli: 
ita  tcftante  Bart.in  l.quod  fcmci.lF.dcdccrct.  ab  otd. 

. facien.fleBcnach.intrafl.dcGabcl.q.  ii.i.par. 

7 QuinctiamtvoluitBarba.imcr  conf,  Alex,  incdfi  “-r 

' vlt.lubnu.i2.1ib.4.quodcriam  in ptxfcnbcnda  im- 
munitate tempus  zo.annor.  fuflBciar»  per  iura  ab  ipfo 
allcgata»qucm  refert  lafin  d.c5f  x^.col.a.  poftnu. 
verf  immbadhucfortiusjvol.j.cofdcm  quoq;  rctulic- 
Pctc.lo.Anch.Regicn.q.5.fubnu.  1.  < 

C O ^ C LV  S I 0 VCCCLXXXr, 

, ARGVMENTVM. 

Impedimentum  iuramenco  probari  quouf-' 
que  verum  fit , & ibidem  quo  pado  poflic 
aliter  idem  impedimentum  probarL 

* k 

SVMMARJVM, 

i Imfedimtntumiur/twmto probatur.  ContM.rw.z,  t 

3 Juramento  non  fatis  tli  id  probare , in  quo  UpitmUi  tf  ' 

tuidentes  probationes  requiruntur. 

4 Impedimtatum  tja^Mtij^t  probaHombut  tfiprobatti 

_ .p_ 


» 


be  probationib,  GoncIuCDCCCLXXXV' 


iumfom  prrU/Us  potej^tnrifimilittr  prtAari^fieui  Ji 
■ rumvtriJtmiUttr . 

5  -Itffptiityifnum  fHJtfimU»  todim fafio  htramnto poufi 
» ••■  probari. 

^ -imptdimtntum  aptrkero  ptr  iararnttam  nequit  probarL 

7 •fri^dmintu»riuraintnto»ontflproband9ifr,cu.dtm»- 

pnapptur ptahtditioy ficus fidt hui.  . 

S -Inspediaunaumad  corsfieptvtdam  ncftptioncmiurassfento 
•*  probatnrficArad  aiitanfsM  ponutUasSt, 
p /snptdimentum  probaturus  per  iura»stninmdtb$t etiam 
•i  probare  fii  p^uemn^ddUbiup  diDgtntiam  txptditndi 
aiitsm.  =’  • ’ ' ■ i ’ ■ . ;.<i 

%t>Iif^difs^nl^fatit'tfipptsbartabfinwyf^^  dsUrmtsa 
•i ' frobeturputemtoristmtpt  ,fr»/tr<U9rt4m  faip  om- 
• ■ ntmdilifffktMntK  - • - * .'•i,  ,-n 

3 tfjtspedsouiiMmtwnittknipnh  proitittampotffi  etiam  ab 

•5:  idsterfierkttOi^smtrium  probem . T 

3»Thpes^emttmttikHuramm$topik)bb^ 

, ■fimtiis  j^fitmptii  ptbinrdma.-  >?■ 
sjUmratniauimmiikopHmi^ 
j pSas^ponbePttir^n^i  tteonjitft^mnnoret::  ' tUi  jlr 
i^TtfitdepimhtHmninrifissttUanontfiemieitdmm,.:  i. 
i6dSliipedtrmjtAfibeipkuipiyba$anon  efid^ertadesmiura^ 
■.}pse>ttttm’h/'Pr9battottifftippifinentstmi  vhnqffinr.  de 
'impedisuebta  primianw,  «Sr pomtur  fitumdMsannus 
. ■ -adprofiquasekamappe&axionem. 
3r^ey>edimtttumm»mramnto Jatis fit  probare  iteditis  ar-> 
i‘,bitrksr»imqaitmiLj 

it-iasptdtmdeitdimMdpaeh  /^probasedumiudieisarbstrio 
.yntm  rtMqeekimi/ttemminreeJi  exprefieim  tpeo  pa£io /ft 
irstptdamktumptobandHm . 

3 p-Impedimmtnmtueiuurameato^probassdumJUud  a he 

-%-^^drfir*4dnmeii,.  . j.  j.  .. 

'ZoIrs^diTssamtmmistraTbenta  non. probatur  hr  iilit  cafibutf. 

ptquibjteaxaoHiradiuquuobi^atmtfi.  r,. 
a I Jmpeditmntamru^fimeriOitnftrusntrau  patefb probari.  ; 

QSaPUmfU.ivfnttmim..  t\.^  .. 

^iJmpedinuatu/o  protefiatione  probatux^u  9l>  - ' ; 

^Profifiatio^aeijumsepttiamprobatiomimptdwsmtbr 

ll  femipnte  , ■ 

■'''  J ' ■’’*  ^ • •'  ^ • > 

«rttcrnoflioscft  fenteoN 

U UC I l,d.  tia,,  quo pado impedi- 
mcptuin  iir  probandum,  aliiaiia  icoi^.  Nos  vero, 
<]ui  voi£tcs  j^munciisliobtsimppibinDus , vpdarius 
explicemus, qua  rone  quidqr,  dc  quo  init^iciuqu{n 
ftvDcifi:  podit,qucar  proban  ,<;iaxiorrmecfaocLopra- 
X '^dieates^ciiDU$,abquaiido  UDpcdtQiCDtumtpro- 
bari  hiramcoto  impeditura  dccrcuic  Sum.  Ponr.iq  c. 
quia  proptcr.S.iikid  autaa,  de  ckcl;  dcin  c i, 
6c  ttadidir  Spec.  ii)  )ir.'  liuoc  bfcuircc.  col.aaiu.6.vtrr. 
qnid  ctgo>ti^cappcL>ybi  ctiam^aJ.lUpccveib.pro- 
oao£iartK)ucin  rcim{&jrcquikurOidr.in.cooli«o.  cA 
t£pus;colya.mu.4.v^D.quaiitc£prob4Car.£t  Guid^  Pap, 
mdccii'.64.iBCip.(ialtci:u  pars  t pia:  Idcite  opotm 
£ifficitibi,i>anicalt;iotkiua,ft^dccxcuivturpi(quas  vee^ 
ha,periur3(nemum, ex  ponit  Hoin  in  iou  k quoddir 
nmus.nmsut«i1.tixanda&itopiniovd:(iquisoauuo« 
qucmcomex/adhocpuiaxiin^arcin  Amaheil^  de 
d^.Aquisia  iiiigj.  f i.tniripjiorquodii  liitn  clitdtu*. 
/kin  hancdcaium^crcocen(iain.iii}D.Ilot.dcctr. 
S^ias  fof,aati  quod  vbi  aliquis  de juteiur;  in  anciq. 
idanfcfiCeremuUi  alij  rclau  a lai.mlia.Si.quoddixi- 
<nus.nn.  td£liquis  catdtO.dr  ab  Anede^Penu.  in  l.^d* 

< inoncndi.nu.|li4.vcriiicemdcqinrCb,&iCat  Sach. 

ibid.na.;4.ver£itcni  pcriuiamcntuimtbdeiUrciur. ' 
z ! Huictamenrtlementui;apettcrepognateontejr.in 
i.vir.il4Uiid^ibMaili  if  le  a^pcllarbc  cuidccdiimis  peo* 
barkiaibiC^etempAc  rcparatiotappeliario,  vbilad-' 
xir  Imp.  la{h.impediiiiaptuit)  euid^Arilitinis  proba* 
tioflibusdcbvtproibari.  verum  cum rcquiritocl^ti- 
J UKirf  &. cuidens  probaciq,iurameuui^u  non iud^ j 

vt  coli  ^ac  oftex  poda  juciiuBpttoiu. 


8 


fF.de  eo, quod  incrxau-& i glo  ord.ind.cdm  de  inde ' 
bifo.in  vctb.legitimis.if.deprobai.quain  Uirgnlaicoi 
ad  hoc  pd  tar  A lex.  in  coni'  • t p.  quxrq  ur  erae  .coi.  j- 
•tiu  p.vcrl^3c  notjdtmi  Jcglnin£.hb.z.iSi  RoinJnnihr. 
fi'.dc  rcccpt.arbitxol.j.nii.  i9.vcri.lcdponc.i4.‘jdcqa 
eradit  laf.m  l.(i  qqando.col. i.in  fi.nw  8;  vcrli  Iccodo 
nota.C-vndc  vi.Sc  Alarl.in  rubr.C-dcpfofaitic.BUtn. 

X ?P*vcr./cdin cootrariuiTiiquod immo  iuramenfUm 
vbi  plura  ad  hoc  adducit.hancfcnrcnqam  lati  ejut»- 
que  com  probat  Hrer-Gig  in  addmo.  ad-Dcc.  inc.  cx 
ratione, liib nu. j ;.iii  verb.pcribnje,dcapf)dlatio.  >i 
Ad  tollendam  htnurmodi  dubitaeiancin,  coiiciur 
fionem  iplam  pluribus  declaro . dQliinit»,  modis,  de 

4 P^imo.vrnonproccdjt, tquandoimpcdibictum  per 
leilcspotcft  veriiiniiliter  probarimaui  tunc  impedi» 
menti  probatio  per  kiramcnturononludkit,(cdro» 
quirunturcmdcmcs  probariones;irafenlirJBiaL»ud,l*  ■* 
a.in  b.qiiod  diximus. vcrlicxrra  quiro»A  jbid.  Roi»), 
iUi.5mtq>.  Ang.ad  quod  etiam  videtur rctpexiflc  Bar- 
ini.iiqdisex  arccnr.lnjsi)i.an  vcioncChactcd.iubrui* 
xxum  icqjthditicdcn.qii(>d'(i  iiirpediuiciitiini  iithu* 
iuimodr  x)uod  pcciellcs  v'cn(imihtcr  ntqueai  proba 
xijcuilcpnupiamsnrum  potent  vtiqiprobari,li  dc  ma 
gno ftofi  agatur  pr.nudicin , 5c pcqdnc  qualitas con- 
cuaaL-tit  innuit  Pompoii  Lthdaotos.d;  ad  exhibe.  Sc 
imp.luft.inl.vli.C.  de  tid.inrtcjitallerit  Calk.  in  d.l. 
.^.quoddtKrBius.nuu).a.aix:a  li.lf.liquiscauc.queiu 
leq.l<aiiibid4m.iajvbi  ua  incdbgitBari.ADocior.do- 
ilhiiitaiam  d.iljquod  dixitqus..  1 

y -.Scaincaoloco  vclun  hmiKs,dGintclLigds,.t  vnlm-.. 
pediaienfum  peciuran)cotuaipollic-probah.;,niii  te^ 
mol  in  codciii  faclo  lic  conciudunt  Ictibcnics  per  m-. 
iigiic  Vlp-rclponlmn.m  l.rkaid  fi.ff,debon.author. 
iud  pollid.&  Ita  rudit  Bal  ptrd.l.vk.itid.  quoddi>, 
xiiuUi>ini.lcft.ver.quaTonuhqmd,.k  ad  hoc  probi . 
dum  illuni  tcx.lingulatcm  eifcdiiat  Roma.in  d.  riib. 
Ifido  recept.arbitr.col.  i r.jwftuu^  sivcrl.rafio  illud, 
quod  dicitur,  qucnircquitur  adios  refaedo  A lex.  ibi. 
noa.ubli  cthmi  l.ilipoft  nu.tvvciii  tcrtioiimita,  alioij 
a4idc01  adduccndo.hoceriam-comprcdJat  Petr.  Rc- 
buftltiiil.«nic*.nu.66.vcri;dccimo  amplia, dc  fent. 
q»#  proetequoi  intercft profer,  atq;  Aiu.  dc  Petrue, 
i|>d,l.admoacudi.nuin.}yo.vcr.  vnum  tamen  liibda- 
tisL-ff.  dciureiur.-  Vc  & voiuit  Mcnoch.  dcarbiir.  iud. 
cau£cal.  r i8.num.5dib.2..centur.  t.  tuncemm  per  te- 
Itel  p.rpbanducftirapcdinicimiin,vtait  RcbutF.pr^- 
tpmlacosictibctesinrraiiateexequut.nu.  p^.qtiod 
Arpeobame  Reucrcudtli.Caiar.Qxard.in  l.diftama- 
iiiiiu^  I22-C.<ic^ingen.&  inanqtuiil'. 

6 ljcrf»6  limita,mq6  protcdaiineo,tquifcmel  fuit 
pcqurus^iseniiD  aimliroiuocmfacuitatcm  probadt 
pcc  iuramcntuniiitr  fancicum  dtin  c.paruuli.  22.  q.  $ ^ 
ira  decidit  per  hunc  tcxt.Rom.in  l.admoncndi.colu.  ^ 
i4.oi£8.Ud^.decimaoclauaubi  laf.in  leclcol.i  t.nu. 
qo.ucti.i2.iF.  dciureiur.  dc  in  i.  li  duo  patroni.  $.  ult. 
6ol.2.nu.2.ucr.l'ccunda  ell.lFcod.iSc  in  d.§.quod  dixi- 
Hius.nu.  j .ubi  dc  koc  nonnulla  aiia.de  ibid.  A Icx.col , 
2.nu.4.  uerf.  perdtfictia  ad  quod  multa  adducit  Marii 
in  i.mati  ius.nu.-j  l.co  m plur.  Icq.fKdcquall. 

7 cxQuarto  limitabis,  i ut  iinpcdimcocum  periuramc- 
iQin  noprobctiir.cum  ogiturde  maxiinoprxmdicio> 
lccuslidclcuuarg.c.ttatutu.dcrclcript.lib.6.fic  aper- 
te docet  Bal.iniquiacculare  coi. t.poftnu.;.uerlic« 
idem  dico  m tabellione  circa  fin.C.dccdea.ut&  uo- 

♦ lucrcioAnd.dc‘coinmuniterDori.inc.1, dcdolo.de  . 
CDntuin.ltb.6.etrcfcrtgl  uic.quicunq;in  vctb.protc- 
Radurql.j.uer.itcm  uidetur  per  hunc  tcx.ti.depacili; 
paircdlquam  fequiiur  Anr.Petrut.ui  d.l.  admonendi. 
nmn.i48.ucr.item,dc  quarto.BIdeiuteiurjdem  icnlie 
Dtc,iiTd.c;exratione;nu.y4.uetl.  lic  etiam  ageretur, 

dcappntt  Accl&irAnd.GbiUib.t.praa.obler.obl<^« 

14}.  po(lnu.4.ucrr.quod  iatdiigc.  ' . 

uQ^tft-liiqiumd^jcB^dumcibgcodac^luGo.tvft  i 


lofephi  Mafcardi 


tunc  latit  fit  probift  ihipcJImcntum  pfTiunDienc& 
<|ixud  coafcqucndam  cxccptioocni:  Iccm  quintum 
adiAioncm  potiadamuta  tradit  Bal.in  d4.a.$a|Uod 
duimus,poftnum.i.vcr<4udiCidcibid.Rom.&  Ia£ 
poftnum.i.vcr.fecundouuellige-ff.CqQiscauuo.pa 
caotcxt.in  l.pcBul.S.docctc.ff.nc quia  eum, qui  inins 
vocat,  cftvt  exim. 

y SextbfaUit.tvthscimpedimencipcobatiolitttri- 
ta,nifi  cnamprebetur,  quod  remoto  illo  impe^mC- 
lo  non  fiiaii  in  motai^fe  nimium  non  atduritiiU 
debiti  adhibueiitdiligentiam.alitMUi  probatio  non 
concluderet,dtpfoptacl  nullius  cuct  momenti, per 
cin  picrcntia,<k  prab.de  in  l.qui  cammeatus,ifde  te 
milit.vbi  Baiitc  aOeiui  t Ftanun  c.ci  tatiooe,  nu.  }7, 
deappdl.vt  dcdecicnit  Inivinc  cx  ttanfmiiIa.col.l. 
poS  nu.  I .ibiineceire  tu  cfl.&  ibid.Fei.  in  pein.  vbi  ah 

* silum omnetreqoi.den^ctip.qooinlooatradunip 

illum  lexDo^non  lumceie  allcgare,dc  (t  prabaic 
impedimennim.nili  fironi  doccanit,aliegantem  om 
iKmadhibuilTe  diligendam  expediendi  a^lfiiTedob 
impedimenti)  illud  lupciucnient  icmetatfi  iuille>pcx 
eotuext.in  dJ.a.S.  quMdixtmus.Sdiquiscautio.vbi 
tiidit  l.C.non  fodseete  probationem  tempefiatis,  vel 
vim  flurninis,  nifipaiitet  piobetnt  talem  temjpcftatd, 
vel  fluminitinundationem  iropedimdiofiiiflc  ittoe- 
riivel  nauigationi.vifipaosrolunulii,vclnauigium 
fietciir.adidemellcomext.  inl.quibusdtcbus.ff.de 
eond.de  demonlLibi,  nec  pette  ftetit,  quominus  agC- 
do.idem  voluit  gl.in  ccupbcsduvctb.piopolua,  de 
cleil. lib.6. hoc  etiam  eoo linn aucte  Abb.  in  c.ldrci- 
iatus.nu.<.verrAc  facium  hxcaleiciarip.  ioc.plcran- 
que.nu.6.verfalicamcn,eod.titdcin<l.  c.  extrUmif- 
ia.nu.d.vctf.ex^ooiene  menii.de picfcnpt.  AJcx.m 
cDnr49.iurpeaisA  pooderatis.cal.a.nu.t.va£accc. 
dh.lib.  a.dc  in  d.$.qu^  diximus,  nu.  6. vbi  etiam  Bar. 
nu.i.dc  ibi  Caib.ni.1.  vetf.  noi.etiam  aiqi  Romai.f . 
dc  laf.nu.4.verft.a.dcid(laCml.qin  alieua.S.vlt.  eoi. 
4.nu.a7.ver.addoCicete  iliu<l.ff.ttacqh{t.Mod  nec 
latuit  Dcc.ind.c.excatioac,poftnu.  licet 

illa  videarat  communisopsnio  vt  dc  placuit  Nattda 
conii  1 1 8'Pralcns  conlultacio.coLuiu.4.vCcraclpoii> 
dco.atquc  Qot.in  cotiC  ai  i iu  ifta  dubhatioaeun  ii. 
nu.io.lib.  J.  AtHie.eciam  io  deciX.iy.quidam  extetus, 

* pollnu.i.id<li*cbtictabomnibiiseflcicceptumtclU 
tut  lllulh.Catd.Alb.in  lucubratio  ad  Bart.add  Lqui- 
butnu.t.ff.de  condiide  dcmonlh.  ittisadhatlit  And,' 
Cail.in  d.oblct.i4i.nu.a.cum  rcq.atqi  Menoch.lod. 
caf  1 1 i.nu.y.vbi  alios  idem  fennentes  tdmA  Cois* 
uid.nunc  ReucridifllEpifAagooenGs,  in  I.diffima* 
ri.nu.  1 1 7.Cdc  ingen.de  manumiff  Re^an  ttaA.de 
exequut.nu.^.cum  rcq.lUpa  etiam  in  traAdcpcQc. 
tit.de  pnuil.iudi.cau£p^iub  naas.Ceph.  in  confU. 

* ;o4.nu.ii3.qui*commnncmdicit. 

so  llludpollrcmumcgtcgidtibilimitandGell,tvtlo 
cum  non  habeat  quandonorocitimclictfiuflraiotiS 
fbifle omnem  diligentiam , mne  nempe  Alis cft  pto- 
bate  impedimentum  abrq,'coiquoddiligdsiapcO^ 
tur.vtgrauiter,  A doAe  confulcndo  reipendicCsBr. 
in  conf.i  MlidscficooCiSd.  viiishis:  qusliipctius 
nartanrarcol.;.ou.ra.ciim  lcqvetf.ncc  obftat,qobd 
debueram  proteftaii.vol.;.ita  limint  f eldn  d.up.ex 
ttanfhii  ira.nu.a.vcrfquat  omnia  ,dc  nu.  d-verUimita 
tamenalcptzfcripxx  fcnten.eiu^.Paul.Caftt.csmdi 
Cafti.ad  hoc  adduat  Ripan  ttaA.de pcile.dt.  de  pii- 
uile.iudic.  cauf.  peftis.incipicnte,coiulcictdo  ad  tex* 
tiam  partcm.col.4.poft  nu.ad.  vcrC  A huc  concluiio 
maaimdvctacll.Gc  etiam  eudemrcquiturAlHiAan 
decii.6o.ludiccsmagnxcunu.nu.  i.  rtiC  icd  vblim* 
pedimcnmm.i^omacsCaftrenfcm  conupA  alie- 
gani , cuius  auihoritaii  tota  hsK  limitatio  innititut , 
cld.Fcly.accedit  idem  And.Cailao  dobiiu.14j.poft 
nu.4.vcrC  fallit  gcneialitet. 

11  bcftimbconclufiOi>arclligit,qii6dtlicainipcdi; 


mcnram  poffii  per  iutamcntuffl  prabati  tamen  <0» 
ttaiium  potdl  pobari,eum  fcilictliqui  alluat, A f- 
bat  fe  impeditum  fuilTc  , iuAo  impedimento  atm 
fudle  ictdtum;  ita  voluit  Inn.in  d.c.quia  propies.cal. 
dtm.ta.ver£itcm  vidcnir,de  clcA.A  3nd.lod.ABdt.  i 
ImolatqtAntaicBuit.AlmoUnl^uadiuait.ceLa.  , 
ff.dcfciudic«uidcm  lDnoccn.rcquitoiTitaquci.de  ' 
ictia^lignagietdfas.  gloff.  i.  num.7.  vctlic.huc  itera : 
pcnincm,quemadhocieiatMcnoch4nd.ca£  iit. 
nuin.  a.inlin.  ^ 

IX  OAauoconcluCintcUigatttvtlunciuramdtoim- 
pediti  fides  habcatunvbi  adcll  c3  vetiiimitis  > A ptz- 
uimptiopioiuiaiitetiicfcnrcicdccideadoDO.Roi.  1 
in  ddee.  1 uUAi  »o  ?.notaqubd  vbi  alkpih  de  iuteint. 
in  amiq.  hancc^emdccilio.  ad  hoc  ciui  MaiCin 
iubc.CdepiobooL74.aUcganspiobacimelligeatis  i 
idapiod  notat  Baran  l.intet  omiMS.SjeAe.ffale  fiiit. 

A quod  obfauanh  Fcl  y an  c.  x.eai.7aiik  1 1.  verllpna  1 
hac  opinionc,de  conAit.aU^Is  Bal.  ha  confuluiifc . 
II  quexliuia,quudicumigaotantittFiabaiiiuramcis.  1 
toiloquuntuti  vbi  ignoramia  eft  vetifimilh,  aliis  fih  i 
i4cos.adidcmlimilecefcndeconfc(Iionc,tquf  Gnoa  . 
fitveniiinilis  non  nocet  confitemiitnAc  lal  inl.fiay  1 
in  hocxol.i.nu.}.Odcepi(c.  A der.  A itidem  diofi 
ly  scftis  depooemis  itipei  eo,t  quod  non  eft  vciiGmilc, 
eft  fiilpcAumtA  tali  deposti  non  verifimilia . non 
eft  ciedcndnm>vt  ait  Fd.in  dico  caniaiih  in  le.  nO'  1 
tab.de  probat.  A Balanc.7.$.faciamentura.  col.a.  dc 
c6fiaa.iBA.foid.  cum  multis  (iiiiilib.  A hoc  idem  te-.  1 
net  ipfemoMatf.cu  multis  alinfimiUn  l.tanpnnc. 
coi.  I >.ff.de  quxftio.idem  voluit  Fadin.LoazcsJD  $. 
vltxol.  1 a.  lnft.de  iuflh.  A iur.vtn  dc  hac  ic  mulla,  ei-  i 
dem  decifDD.Rotaefiuendo  feqiutur  Tiiaq.inpiic. 
fisdone  l.G  vnquam.nu.39.vaf.buic  auieui,quod  di-  t 
Aum  ea.C.deienocdanatio.vbi  d.nu.  ipcumplur. 
feq.pluTima  ad  idem  in  mcAum  ptoferr.  : 

16  Non6vdimlimitnAintclligasc6dulk>ncm,tye 
cumaginudeimpedimtiopijDianniiApoiiitntfe  : 
cundusanausadprofeqnendamappellationempco-. 
bato  impedimento  femiplcni,  non  queaiimpcdiaC 
t&  illud  per  iutarobum  probatice  fe  impeditum  al- 
leganti debodeferei;  fic  eximie  ttadii  Rom.in  Gng. 

11  i.midti  quod  datur  annus. pettLI.vlt.  in  S.iUud, 
ibi,cuideiitiuimis  ptobationibus.Cde  icmp.et  repat'- 
ap^Lquod  edam  piobauhlafaniepa.lddmonen- 
dta9oloi.nn.a<|.vei£fecuiido  inlicitut.  ff.  dc  iuidur. 
fic  f^itASocJn  xan  vobauiamentQ'in  pn>- 
bationisdeftAumdefdmr4ni.faUcn.qnibiuadhie-  t 
fit  Rcbuffin  ciaAaleexecutaiu.  61.  ad  idem  lefpGdh 
l^f.inconCioS.pcofoluco>l.a4ui.  ii.vol  4. 

Deeimb  limitabis,  A intdlim  eandem  cbdulio* 
I7nem,vt  id  lotufan  lutamento  iciiico  impediti,  CtM 
Ihimpedimennim  probari,  rdinquidum  fit  atfaitiio 
iudiciiM|uiinipcAagtauiute,vdpaniuaicptzhidi- 
di,vdconridetatoloco,vifiia^dimentum  fiieth 
tn  loco  Ionginquo,vd  folitaiiotCuc  impeditu  po^ 
lue  qualitate  ani maduetia,  fit  neeni  boaucondidor 
nis,A  fameaibiiiabiiuran  ioiambum  Ci  nccni  fiiF' 
fidens prooaiioitacenfiiitk>-And.inci. vbi  oiara 
Arch.HoA.Gcmui.PhUip.  Fran.  A BenediA.  Capta, 
de  dol . A c6cumdib.6.  quam  fnlam  fcquinir  RomJa 
d.l.a.S.quod  diximus.coI.a.poft  nu. ).  verf.  lettia  fiih 
Gulidm.vt  A placuit  Baldin  dJ.feitc  oportenS.fiif- 
fidt.ff.de  cxcuiautot.vbi  poli  lacxle  Aictinquit  ira- 
pcdmienium  debete  aiito,quam  po  iutame^pra- 
nan,  A hoc  totum  iclinqui  ludicis  atbiiiio  cAGdeta- 
ta  qua  liate  iciApoloacftiocquoqiauthodtateruu  e 
coiToborauae  Anebat.  A Domin.  lu  d.cenpientos 
**S4nlupaKledcA.inAAde**magiscommam  idv- 
iendaieftamrAlcx4nd4-qhoddiximui.  nu.a.idoiB  , 
decidit  CuiiLPapan  dec1f.64.fi  altera  pao,  poft  nu.  1. 
vtrfic.umeaipKlo.Andr.quod  nec  uiuhOcc.poft  ^ 
Abb-ft  xiiwiy  4-sxpnil*  ti  Htionc,  (otiim.  1 1.  io  4. 

quuft, 


De  probationib.  ConcL  DCCCLXXXVT-  '04 

yw(lnl).»^dc«ppdU^^o4^IprobauitMaloch.  6 a 

^‘u  i i.  • j '^°^‘‘omptrfiaaplusnoctt,i3ua>,)  Jikmiutn. 

18  iflad  fub  imuabis.t  vth*c  impedimenti  probatio  8 ln^ratijsapon<^m  fcmpninMur  tUtnfuUJitatH. 
iadK>sarbiti‘iowncn<micijnqua!ur,cuincftcxpr^(-  9 <^‘*i</ajdiea»invimcSdtttomt^^fl  fatfaoLninovH^^^ 
/uminiurt^auopaaofit  JinpedimciJtuiM  prbbandu;  yoBm>jiaumimpttram,fi:iuAUiaum  dJu^aw  ncnnejjet 

■authorcftAlcx.inJ.i.^,quoddiximiis.nu.a.d.rjqujs  no,id^bttfri^,trt,jicui  jine/tt. 

• ' • 11'  i . ^^  '^^^•^pfydotatio  utrammto probatur, ptrvnumttUtTn, 

3P  Vndecimo  intelJigcs,tvtcum  ex  arbitrio  iudicis  ^ ^ ^ 

«ritpobandum  impiedimciuum  pcriuramcntujhoc 
dkabipfoiudicedefcredum.alioquin  talis  probatio 
nihi  1 V a li  tura  cft.ad  hoc  i ta  ci  tatur  Ba  tt.i  n cof.i  ndp. 
ex  fado  proponitur, per  l.videamos.  S;  deferre,  ff.  dc 
inlit.iur.  quodeftndtandmn.idcmvoluitlafrcjfcre- 
docund.Bar.inl.vlt.col.p.oum.48.vcri:circa tertium  j^^uocjinu.  ij.cr  10. 

qualiter  probeturimpediinentum.in  (i.ff.  dc  feriis-  & 1 7 FeUtm*»  maUtnuUexift  deciJio.Rot.^  j aliat  14  fi imot. 
oc  m l.ait  pra!for.coI.i.nu.s-vcrfa.adde.B.dr  mm„r  tram  dt  rrCey.M  ttn  »/t  «#  Ay  ^ 'J  . .1  ^ ^ 


Vitptf  famatn. 

1 2 IntrUtciuidtci.BtUamtr.fi^i.fiimpttrani. 

1 1 ‘Btn<!jicijimpttrauovaUt,JitmpftramnaTrit  pium  ma- 
do i vacatfonisi(^  'onum  probet. 

14  Betujictum  tmpttrans,ftarraiq  plures  tuodosvacatwrtii , 
vlnmum  probet, no»  vale:  impetratio  frtm  fi primu, 
‘HaUoeJlnu.  I5.(i7'  16. 


&in  l-aitpra!for.coI.i.nu.s-vcrfz.addc.ft.dciurciur. 

■30  Duodecimo  velim  limites, & intclligas,tvt  hcc 
batio impedimenti  pcriununcntuin  non  admittatur* 
iflcafibusjin  quibusexcontra^u  quis  obligatus  dl. 
Nam  mne  perteftes,  nonautem  aliter  probatio  fieri 
dcbciiVtvoluitJmol.inI.quaefitH,fubnu.8.&  p.vcrfi. 
dcfccundum  pradiila.fF.dcrc  iudic.idqj  perglo.in  I. 
vlLin  vab.facramcntum.C.  de  fidiinftr. 

Nec  folohiramcntopotctit  impedimentum  pro- 

31  b^, verum  etiam  teftibus,t'StinQrumetis,  vt  ad  hoc 
aliquos  rcccnlct  io-And.io  d-c.  i.dedul.  & contum. 
lib-6-&  Corn.inconf.5d.col.i,lib.i.atqj  Parii,  in cof.' 
d7  nu.po  lib.j.exc.pra:rentium.7.q.i..df  cxc.  ex  litc- 
ri#.§.vlt.de  reftit.  in  integr.  quos  refert  Menoch.  in  d. 
caC-iiS-num.!. 

bbi  limitadumeftpf  vrverum  fit 
iflijs  tantum  cafibus,  inquibushx  probationes  pras- 
Aari  poHunt.cum  cz  lod, temporis,  & facfi  qualitate 
adcflcporucrutficdocuitlafpoIlBal.Ang.cr  Rom. 
io  d.IvifS.diximusJiu.a.verf.pro  concordia.  Hili  quis 
cautio-ita  renlit,5c  Mcnocb.ioco  liipra  allato. 

3j  j Impedimentum  qubqtprotcHafionctpoHc  proba* 
ti  tr^idere  Abb.inc.plcTunqnu.6.dc  rclcrl^.ctii  ac> 
cedit  Bjpdn  trad.de  pcftciit.dcpriuil.iudi.cauf  peft. 
in  i,par3.par.prin.nu.  i4.verf  & fubdit  Alex. 

04  Amo  in  impedimenti  probatione  t protcftariofit 

oeceirariaifcribftcs  vatia  fcnlcrciqnorum  opinione^ 
laticxaminat  Ripoird.trad-dc  pdftic.dcpriuifiud. 
caufpcft.nu.zi.cum  pturib.leq-  adquod  cha  cdliilas 
Ale&iaconf  i<5.viibprocciru,lib.i.&  Fdy.jn  d c cx 
«mfinAflaide  pi«fcrip.atq;  Barjnl.de  pupillo.S.li  qs 
ipfi,ckno  opcr.Dunc.&in  d.l.a.S.quod  diximus,  tf.li 
qUHcatttio.&inl  1 S.dics.tf.quand.appcffir.  Philip. 
Itanjn^.c.ex  ratione,6cinc.vlt.dcappdf.vbi  linol. 

& Card.Aicx.de appcl.Iaf er  in  1. properandum. /.lin 
lufe-yttAqi  C.deiudicquibusiniociscolligi. poliunt 
ampliationcSi&  limitationes  ad  bancquxftioncm. 

€ C LFS  J 0 DCCCXXXVI. 

F A B.GVMENTVM. 

Quscfintprobandaab  impetrante  benefi- 
cium*' 

BVMMeARIVM.  “ ; 

X IramrxntientJitiumfHundumnarrandoJeuntrt aliud 

. oep^ctumafe  creatum.^t  dotatum  non  iogttur proba- 
redataiumm,  vel  fundattonna. 

* beneficy  obtenti  non  oput  ejl  probare  ,Jecus 

. obtinendi.  - 

5 Hommif  fiilfitns  non  vitiat  beneficy  acceptationem,. 

4 ‘fitntficium  fieundum  impetfipn  de  primo  quas  qualita- 
te t habeat,  debet  facere  mentionem. 

4 Nonefiiaconfidereaioneid,quodopponitur  , finonerat  ■ 
netejfi  opponi. 


trans  de  refinpt.  in  nou.  & eiufdem  deafionis  declarar 
tio.ibtdem, 

* I m npfr  jn  c beneficium  feeundujt  narra- 
JlnpV,.Liaii:i  do.qi  tenet  aliud  bcncficiu  i 
fc  creatum, 5c  dotatum,  no  dtaftriclus  probare  dota- 
iioncm,&  fundationcm.quia  latis cft,  quod  fada  fit 
cxprellio  de  corpore  benefiaj  ,&iftaf  quali  t. tres  fue- 
runt cx  liipcr abundanti  cxprelHrudco,  & fi  non  pro- 
bentur , non  debent  nocere  impetranti » ita  dccilum 
reliquete  DD.Ror.dccil.84.a|ias  10.  li quisnarrai.de 
rd?rip.in  1101K& idem  l rm.1uitBcllam.dccif4t6.fi 
obuncus  capellam. hoc  idem  cenluitFcly.inc.i.tol. 
io.nn.2i.ycr.  & addc.quod  fi  impetra ns.ad  hoc  citat 
JJotr.in c.litcnr.col.i.dcdilat.  idcin  Fel.rcpciijthoc 
in  c..ul  aures col.a.nu  ^.vcrfdixirtamcn  Ror.  co.,iit. 
dc  rclcrip.&  .VI il.  oblcriiauit  in  luo  repm.  inv'eib. 
gratiam  bcncfici)  impetrans  ad  quod  .iddiicir  Rot. 
dccif  1 12.  Diccbantdomini,inqu.i  habetur  non  efie 
? opust  in  beneficiis  lam  obrcnris  exprimere  eorum 
qualitatem,  licet Iccus (irin obtinendis, \Tique enim 
conini  qualitates funt  exprimendae  iiixta  dillindio- 
ncin  tradira  in  a lu.  A ndr.in  ciem- 1 . in  verb.  manda* 
mus.de  pra-bcn.idco  licx  abundanti  cft  fada  expref* 
lio  qualitatis , non  habet noccre:  ad  quod  bene  facit 
Roi.dccil.2  ip.alias7.licct impctrans.de  concel  prae* 
ben.in  nou.vbi  cft  cautum,qu6d  fi  quis  actepret  cer- 
tum beiicficiura  vacans  perobnum  .\.6c  reperiarnr 
vacare  per  inoncmN.quod  valet  acceptatio,  cx  quo 
con  ft.it  dccorporcccno  ipfiusbcnefieij, non  obftan- 
( tefaificatcnomioisrf  qua;  in  hoc  non  vitiat  accepta- 
tionem,dc  cum  ea  coniicnii  alia  decif407. alias  22.  li 
cxpcclansdc  puKbcn. in  nou.  quibus  haud  dubicre- 

fpondit,quod  tradirFcl.in  c.adaurcs.coi.z.circ.prini 
poftnu.z.dcrclcrip.quoiu  locodctribus  qualitatib. 

. obtenti  debere  lien  mentionem  ccniuit,t, dignitatis 
lcilicet,cotinu«  rdidcnrix, Secura:  animaniiiKvran- 
te  cum  dixerat  M ii.in  reper  Jn  vcrb.graria  benefi  cij, 
qui  ad  hoccitaiBiitr.in  cap.in  noftra  dc  referi  p.huic 
crid^airocinamr  tcx.in  l.quxcxrrinfecus.  If.  dc  verb. 
obhg.per  quem  tcx.dicit  bpcc.  in  tit.  dc  primo  dccre. 
^.fequitur  in  a.cofin  verf  qnid  li  opponamr,qnod  li- 
cet in  primo  decreto  non  debet  dici  caufa  rei  Ictuan- 
ds, tamen  fidicaturexfuperabundanti,iftud  nonvR 
in  confidcrationc,dc  facit  contcxr.in  1.  ampliores.  S. 
inrcfutatorijs.Cdcappelfcx  quo  tcx.Sal.in  l.perdi- 
ucrfas.q  1 5. C.oiand.concludit/q» illud, quod  honeft 
riccclTe  opponi, fi  opponatur , tanquam  fuperfiuum , 
Hoiicft  in  conliderationc.  de  vcritalc  tamd  illius  po 
ftremi  adeas  Fcl. in  c.cum  ordinem.nii.a.  cumulainS 
matc[iani,Sc  traddc,qux  ab  vrraq;  partcadduci  pof- 
nnt/Scconfulascund.inc.qualirer,&  qn,il  r.  c0f2.de 
j.dcacculat.fic  ad  rem  noltradcucnicndo,cx  quo  ii6 
erat  de  iurc  necqllaria  cxprclTlo  hanun  quaiitatu  u6- 
lationisidc  fundationis,li  ritcxfupcrabud3ti,ifta  ex- 
preftio  non  debet  efle  in  coafidcraiioncmcc  quis  det 
aftruigi  Ad  probandum  qualitates  pta;di<ilas,vt  inc^ 

cUifio- 


lofephi  Mafcardi  ' '^i 


clunone>€tiatn  d.  dcdC  S4.  H quisnarrar.aliis  io.de 
refcript.in  nou.&  rcillit  Bcllam.dccif.4-falfiscxprcf- 
£i$,dum  ibi  tradit.quod  etiam  H cxprcfiliin  efretexfu 
perabundanri  falium,non  tamen  vitiatur  gratia, per 
contcx.inl.tcibm.C.dctcda.cumalijsibi  allegatis. 

Huic  tamen  opinioni  refragari  videtur  Rot.dccif. 
X9X.  a lias  > 9.  licet  im  petrans . dc  pnebend.  in  nou-in 
qua  habetur  determinatut  quod  licet  ncccdaria  non 

6 litcxprcinotvalorisbcncficj|,tamS ficftfacia*i&rej 
periamr  maioris  valoris  vitiatur  gratia,  quali  videat 

r impetrantem  fc ad hocaftrinxiflc. e.  i.  dcreftit.lpol. 
idem  tradit Fcl.inc.ad  aures  coi.}. poli  num.  4.  verf. 
tertia  conci. ibi, fimilitcrdicit  Ror.de referi p.  ficdcci. 
, 277.vbiplufesaliqs4z.vbiPap.dcrcfcfipt.inantiqu. 
volens,  quod  vbi  Papa  confert  beneficium  exprimS- 
do  falfum  valorem  lecundum communem xHima- 
tionem , quod  non  valeat  gratia.  & idem  renet  Rot. 
dccif  }}6.  aliis47.  nota  lecundum  opinionem  anrf- 
quorum.de  refcrip.in  antiq.&fequitur  Bella. in  trac. 
de  fublid.charit.q.Sa.cuiusrei  ratio  illa  videtur.quia 

7 plus  nocet  i mperfcda  locurio>tquim  lilentiuiii  .'vt 
dicit  gl.in  clcm.conllitutionem,in  verb.  dc  nouo-  de 
clccl.&  hoc  tenet Cird.in  cof /4.incip.i  j$i. dic  10. 

8 meniis lulij.tit. dc pratbend.ln gratijs tenim  apollo- 
licis  fempcrfubintclligitur  clauiula , li  ira  eft.  e.  z-de 

9 rcfcript.idc6caura  adieclafin  vim  conditionis,  (i  clt 
fallii  in  totum,vitiat.arg.l.demonllratio  falia,  1 .ff. 

' dc  cond.dt  demonllr.  hoc  etiam  voluit  Io.  dcSilD.in 
trad  de  benef  in  1 z.q.3.par.col.?.5c  tenet  Aufrer.ad 
Capel.Tholof.q-4  j t .Et  de  hac  fententiaru  rcpngna- 
tia  facit  verbum  Mil.  inrepcr.in  verb.  gratiam  bene- 
ficii inipctrans,licet  dc  omnibus . 

Ad  concordiam  pocemnt  hac  ratione  adduci  feri- 
to bcnics.vr  harc  pollerior opinio  procedat,!  quado  va 
lor  beneficii  nega  tunquianmceft  probandus, livero 
non  negetur,  valcrgratia,<Sc  fi  non  probetur  valor.ita 
fentire  videtur  Mil.in  rcper.d.  verb.  gratiam  beneti* 
cij  impetrans  licet  de  omnibus : Icnticns  coclulionS 
nollram  fere  limitandam  , vr  procedat  vbi  qualitas 
deduda  non  negatur, ali^siccus , vnde  li  aduafarius 
negarer,  quod  bcneticium  foret  ab  impetrante  dota  - 
tum,  tunc  unpetranstencrctur  probare  dorationem, 
quod  e(l  menti  tenendum,  vt  etii  oblcriiauit  Philip. 
Fran.in  e. li  motu  proprio.col.fi.de prxb.  in  6.  Se  feq. 
Barb.in  tubr.de  relcript.col.  1 4.  in  clem.  Se.  not.  Abb. 
incti.nn.5.&  req.perdilcurfum  illiusiex.  dc  prxfcr. 
ji  Veruntamen  credimus  tprobationem  huiuliiiodi 
fulHcere per  iuramentum,  vel  a liud Icuc  indicium, vt 
per  vnum  tellcm,  liuc  famam,  fecundum  quod  dcci- 
fiim  rcliquitBcllam.deaf.6S;.liimpctians.  Jc idem 
dixit  in  d.dccif  41  i5.1i  obtinens  capellam . 

Htc  veio  teuelim  monitum  uera  quidem  clfc  Bel- 
iziamcrx  tdccilionem,liiuxta  terminos  eius  quod  ibi 
dccidir,intelligatur,ut  in  ea  matena,qua.*dc  iurc  pt^- 
fumitUMit  in  probatio,  ualoriscxprclli  in  gratia, qux 
de  iiire  prxfumitur, nili  probeiurcontrariiim, alias  Ic- 
ciiselict  utliagereturdeprobidoaliquid  circa  prin- 
cipalia confiitutona  iuris,3c  tituli  impetrantis,vt  in- 
tellexerunt rcccntiorcsDD.  Ror^inuna  parochiali 
montis  CuratijintcrAuguftinuin  Icucinumv  & altc- 
rQ impetrarem  dic  wS.lUiiii  t^5p.cor5  tunc  R.P.Epi- 
fcopoRaucllan.utinrccollc^iisMohcd.indcc.i48, 
Auguftcu'.fi.&  fenfit  iplemer  Bcliam.in  d.dcci.6S}. 

Conclulioni  nolfne  illud  etiam  fininmu  cll,quod 
xj  fi  impetramtnarret  plurcs  modos  uacarionts,&  unu 
'probet, ualct  imputatio:  ut  diremere  domini  Rot.in 
dcciffiS.aiiis  7.1icctcapitula.dctefcr.in  nou.  & cU" 
rius  in  dccif  Sj.ali^s  14.fi  impctrans.co.iit.in  nou.  & 
facit  Beliam.decif.444-  li  ab  admiffione.  quibus  ctii 
fauem,quz  nos  latius  diximus  in  conclu-commilUo, 

ad  quem  locum  tcrciicio. 

X4  Iltud  tamen cft intdligcndum , ut  ucrum  fit,  t ubi 
funt  ex  picfll  piuxes  modi  uacationi$;ueluci  pu  extra- 


/ • 


uaganrem  exccrabilis.de  prcb.&digni.pu  ede  mul- 
ta.de  pratb.  & quod  non  fuerat  promotus  intra  annfi; 
iuxta  c.licet  canon.de  cle^.  in  6.  de  pfobetur  primas 
modus  uacationis  •,  ut  pud.cdflitutionem  exeerabi-  ^ 
lis,  eo  quippd  cafu  ualet  impetratio ; Secus  ucrb  cfi , 
ubiim^rrans  probabit  ultimum  modum, fciliccr, Ut 
non  fuerit  promotus  intra  annum:  nam  tuncimpe- 
i $ tratio  non  tenctiquia  ex  quo  f unum  modum  difpo- 
fitiui  cxprclfit,  fciliccr  per  conftitutionem  exeerabi- ■ 
iis,alium  modum  exclufit,fcilicet,pa  c.licet  canon, 
dceled.  vr  eft  tcxt.in  e.  1.  dc  pra;fumpt.  nam  vnocx 
duobus  modis repugnantibus,purd  Se  difpofiriii^.  Se 
legitime  a lTerro,aliud  tcpugnanseoiprotaciie  vide- 
tur ede  negatum, ideo  qui  dicit  rem'  efle  meam,  dicit 
ad  alium  non  pertincrc;vtl.Pomponius,$.fcd<Sc  fiiffi 
dc  prouocator.  modo  concurfus  plurium  modorum 
rupcrponiturimpoinbilis,dcrepugnani,  quia  qiii  (e- 
mcl  vno  modo  vacuiC)huiufmodi  vacatio  per  noiiiE  • 
prouifionem  nonfublata  , amplius  alio  modo  vaca- 
re non  potefi,quia  adus  vacidi  dladuspriuatiuus, 
qui  non  priuat,  nifireperiat  habitum , quem  priiiat.I. 
Titius  vlusfru^lus.fF.clc  condit.&  demonfi  Ergbnon 
poliunt  fiinulcopulaxiuc  dare  .1.  vbi  rcpugnantia.l. 
ius  noflram  non  petitur,  ft'.  dereg.  iur.  ergo  vno  mo- 
do pure,  & difpol itiuc  alTcrto,  omnes  alii  modi  cen- 
fentur  efle  negati,  modo  im  petris  hic  puri.  Se  difpo- 
ficiueaflcruit  modum  vacandi  per  decretalem  exe- 
'crabilis  , ergo  negauit  modum  vacandi  pet  dectet. 
Lcct  canon. 

16  Prstcrci  non  fcquimr,  tenuit  benefici  u ptt 

annum  non  promotus,  ergo  vacauit  per  decretalem 
licet  canon,  quia  potuit  contingere  , quM  tenuerit  - 
non  canomcc,quocafunon  yacar,ciim  decretalis 

cct  canon  proccdit,&intclligitur videlicet,  quando 
canonice  pofledit  beneficium  vitra  annum  ,&  noi» 
fc  proinoucnt  in  futurum ,aliasfecus.Et  fi  obijciatuc 
ad  quem  cifeffum  fitde  non  promotione  ex  preflio» 
cum  mqdiiih  vacandi  non  notet,  rcfpondetut,  quod  1 1 
fit  ad*aggrauandum  perfonam  pofle^oris,  & ex  con- 
fcqucniiad  inducendum  Papam  ad  facilius  comta 
,eum  proccdidum,&  gratiam  concedendum.ita  deci 
fum  reliquit  Bellam  .dedi'.  7}  5.  fi  iinpcnrans certum ^ z 
beneficium,  vbi  h^c  omnia  obfbruau  funt,cuiusden> 
tCtiam fcquutuscllFel.inc.cx partc,il  i.col.iapoft 
nu.z  t.fubditiamen  fubtiiiter  Rot.  dc  refcript.'in  quo 
loco  impugnat  Ant.de  Butr.in  e.  exhibita , prope-fi. 
dciudi.qui  l'eiifir,quodpqiritimpctrans,etiam  omip 
foprimo  modo  vacationis  aflerto  , incipere  ab'  alfis 
vacatione  deduda : hoc  idem  Fclyn-tradit  in  capin 
noflra,  colum.z6.nuni. } 8.  verf  feies  etiam, cod.tit.de 
rclcripr. 

17  Veruntamen  cft  hic  accurate  tcauendum,qa6<t 
Rot.d.dccif  37.  alids  14.fi  impetrans,  derefai^.  u» 
nou.alitcr  loquuta  fuit,  Se  4 Fcl.tota  cft diucrla, deci- 
dit ibi  en  m maiorem paftcmdominoriimfuifle  <2^ 
tra  Egidium,  quod  fcrlica,etiam  fi  probetur  vitimus 
modus,  qu^  debet  impetrans  obtinere:  fdeofalua 
pace  Fcly  anali  intclligit.d.dccif.8  j.  in  d.c.  ex  partcj 
num.  li.  derefeript- dum aflerit  decifio. przdidaQV 
approbare  opinionem  Beliain.Nam  hoccftfglfizin: 
quia  quinimoibi  habctur,qu6d  maior  pars  fuit  con-., 
tra  £gidium,hinc  cft,  quod  ipfcmcc  £gid,d.dcci.7 ) { . 
in  fiii.fatctur,quod  aliqui  ex  dominis  dubitarunt , li- 
cet ipfc  non  dubitauit,pcc  c.fufccptum,dcrcfcnp.  in  - 
6,qui  rext.  ( vt  verum  fatear ) parum , aut  nihil  f^et 
ciusopinioni.Nam  ibi  loquitur  tantfi,  quando  vnus 
modus  vacationis eflet  cxprcfTus  fcd  vbi  plurcs  efscc  ^ 
cxprcfll,t{icrccusefti  quia  fufficit  vnum  ex  modis  ex> 
prellis  probare:  idc6  tenere  opinionem  Rot  eft  ma- 
ioris partis  contra  Egidium , quam  etiam  tenet  Butr» 
in  d.c.cxhibita;in  fin.de  iud. 
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Quoufque  verum Gt  impetrantem  bencG- 
cium  debere  probare  illud  non  valere 
plus  quam  exprclTerit. 

SVMMARIVM. 

I liifpHrsmhfneficmnt^Uudifinonv-iUrtiglutf^Mm  tX‘ 

ptiJpint,idprobjre  debft.Contr.  nu.6. 

X SummM  ingrtiia  txprtjfa  psrt  tjl  gratu. 

) ktiditmtlitdminutai  in  nferi/to  narrans  td  probart 
dtbit. 

4 Jm^ambtnr fictum  dtbttgrobart  illud  tji  intra  taxam 

tmlitrrh  ccmjsrtbtnfam. 

5 ^tntfichim  fibt  adiudieari  gettns  tx  mala  valoris  ab  alio 

Jaifia  txpr^onttteneturtac  probare, 

Leum  dt  legt  falcfdiajfidc  probatio, 

S Jn  bmefieusprafumtittr  redditus  provUa  duorum. 

9 Qutfqut  aeM  probartquod ajfiruit. 
l0yMorit  benefic^  /talia  rtqusrtturprobatiOf  cum  nullus  de 
fdjitatt  valorts  opponit. 

I I Volor  benefie^  verus  non  tJi probandus  mgratysfonc^t 

i>t  JormapOMpertemt/xniingratia  concefiain  forma 
^ioli.  <y  eur, 

1 1 *b€liamera  ratio  rtprtbenfa  in  dteif.  1 5 1. 

I ^ fama  fiilo  contra  h/spetrantem  prafumptionem  inducit, 
dtbeat probare  bentficiam  ejjemtra  taxam,  etiam Ji 
alut  nc  n tenemur  ul probare. 

* I m n/afr'!  n c bcncficiimi.tilMciinon  va- 
1 liJ  pwLi  cillo  lcfcplusrqiMmc*preircrit,id 
probare  debet,  vtauthorcd  Card.mc.vit.dcpnciup- 
diCcn$rcitacotilului(]'cppdodrin:iin  Io.  And.inc. 
i4lcllt.c6tcft.lib  6.&  in  reg.iofanijb.  dercg.iur.in6. 
idem  voluit  Abb.in  c.ad  aurc3.co].a.poft  nu.4>  verft. 
dc  t^amirate  vaioris.dc  ibi  Fcl.col.j  .poft  nu-4-  vexft. 
terria  conclufiordcrcicrip.  idem  tradit  Abb.in  c.  vlt. 
4oi.  >\nu9vcrr./cd  quid  amcra.de  praslump.ad  idem 
«xtacDD.R.or.decir.io.aIiis  z92.Ucetimpctrans.de 
prrt.in  nou.fic  etiam  rndit  Rom.in  conll^di.quoad 
prtmumarticuJu.col.2.mi.!.vcrUquaid  tertitimiqgi 
rctcfcdo  fcqnitur  Mil.in  repcr.in  vctb.grartam  bcnc- 
fidiimpetransita  placuit.:^  Fcl.incinnoftra.coUp» 
no.  i4.in  4-  Corel,  de  rdi^npt  idem  cnl  plura  ad  hoc 
allegar  incconflifutu$,inprm.eo.tit.quoin  locorc* 
ner^guIantcrimpctMnrcmtenen  pr^aretd^qUod 
aacruir.&  caufamrua:imcn(ionjs.NainrrHna  Ium* 

3 mafingrariaexprena  fitpars gratia:, idc6*impefTans 
cl  dfc  ^arc:vrait  Mil.incod.napcr  allato  loco.  Ad 

^ conclunoniscc  noftra: confirmationi  peninetid,^ 

* voluit  Ang.dutndc1utcrcfpond1tmconl.170.fiom* 
g faciuiE^rcol.vit.vbiaitnarramiinrcfcriptotrcddi- 
tusen'cdiminuto$onus  probandi  incumbere,  pered* 
rcxinif.qa  vcro.de  squal.dot.vt&rcnfitCalin  c6f* 
30.de  probhinc  dicebant  DD.Rot.  in  decif  >o.  alias 
}4S.vol(icrunr,&ordiuauciue.dcprob.miiou.  qrim* 

4 petransf^ collatore. veinuiiciohabcnrepotcftatcm 
conhrrendi  beneficia  certi  valoris.icncaiur  probare  ^ 

illud  Htiiitra  taxi  in  literis  coll.icoris  comprehen* 
lam.vndc  ct  ficiUm.dccidcbat  in  dccil'.  471  ■ teftiscfi 

5 £ima,quod pc(c$adiudic.-irit fibi  beneficium cx  ma* 
iaexpafltoncvaJorisnbaliofada,  debeat  hocpro* 
barc  Icciis  fi  perar  fe  abfbiut  titum.vc  quia  poUu^t. 
nam  luoc  a^or  debet  plene  probare. 

4 Huic  condufioni  obftarc  t videtur  I.  cum  dc  lege 
Falcidia.fF.dcprob.vbi  cautum  cft^fuod  fi  dicam  pa> 
fcmoniuni.non  valere, nili  canam  eo,  iplb  dicor  pro- 
ba lIc,poltquam  conuarium  non  probatur. 

7 Adhoctamenicf^odcttFcl.iad.c.adaures,cdl. 
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^.poft  «u.4.in  3 .coduf  illnd  propterci.in  <U;  cum  de 
^ lege  Falcidia.  proccdcrcproprcrprarfiimpnoncmjii* 

' ris. qua  nihil  foluendo  pnerumitur , verciponfum  cft 
in  l.li  vcr6.$.qui  pro  rci.  ff.qui  fatifd.  cog.  qua:  prxstV 

8 ptio  ccffacin  benefici|s,tin  quibus  prziiimicur  red^-  * 
rus  prp  VI w duorum. vt  colfjgiturex  c.vr  quiiqf  dc  vi- 
ta hoocft.cIcT.ergo  fublara  illa  pr^lumptionc.qu* 
diciturprTTiiminon  foluendo,  remanet  reguU  .quod 

9 (wfsprobcr.^quoiiaircruir.luxrafcntcnriam  Card.ia 
d.c.vir.vbi  Ahb.dcpra1ump.&  ciuldcm  Card.in  coC. 
7!  .vacantc.ad  finem , hoc  idem  fcquiturlo.  de  Silu. 
in  traft.de  bcncfq.i  a.par.j.  nu.*. 

Cqnclufion?  primo  loco  iimitabKvr  non  haheae 
iol<^im,fcum  nullus  opponitdcfalflrarcualoris:  na 
tfsc  nulla  Cius  probatiorcquiricur,  nec  cius  proccfTns 
ex  hoc  edet  iniuftas.dummododc  aliis  plcn^cOftec; 
licdecidrit  DD.Rot. in  d.dccif.'zo.aIi.isz9i.iicctim- 
pcrrans*deprzbcfld.  in  nou.^indccil!64.  aliis  800. 
idcndum.quoti  (iahquis,de.conccn!pi^enin  antiq. 
idem  volim Mtf. in repert.  in verb. gr.itiam  bcncftcii 
impctfansal  i.vnradir  Fciyn.ind.cap.ad.aurcs,!oco 
roperius  allato. 

1 1 Secundo  limitanda  cft  concliifiotin  gratijs  coceF' 
fisin  form.i  paupaum  ,*  quia  ibi  daturgratia  genera-  ^ 
lisdeomni  bcoctivio  compctcnti,poftci  dicitur,  tio* 
ftraemtcntioniscxiftif,  vtprouidcanir  dcbencflcio» 
cuius rcddini.1  ratem  fliinmam  non  cxccdanti  ideo 
cum  omne  beneficium  contincamrfubrcgiila , qua-, 
iccunq  bencfieium  acceptatum  putant  competens» 
&dcbcrprxfumi  competens » nifi  aducrfanus.qui 
feptouifioni  pauperis  opponit,  probet  illud  cadere 
rubexpcftatiua,& ficcxcedcrc  luminam,&  taxam, 
cumjpaupcrhabeatregulamprorc.&adueriacio  in- 
cumbit probatio,!,  abc.i  parte.  ff.dcprob.itio,(5clic, 
inrclligittind  , quod  fuit dccifum  aDD.  Rot.indc- 
cif.  12.  ali^sdecilio. zo8. nota, qnod ubi  iraperran- 
ti.de  prob.in  aciriq.  hoc  idem  fenfit  Bellam,  in  dedf. 
6ouncaufamea  Rotomagenfi. fcetis  cffctin  grari.t 
in  forma  fpcciali.quia  tunc,  cum  ftimma  cxprella  llt 
cars  ^.ttix.dcbbt  lila  sftina  piobari.ur  decidunt  DD. 

R ot.in  d.decif.  lo.afils  j^.dc  prob-  in  nou.  ibi  cnjm 
illa  fumma cft  pars fuxgratin;,(iccgrcgic decidendo 
diftinxirBilTgncr.indccilAPap.iconfcrfTirio.mi.4. 
cum (cq.de prxb.cSdcin  diftinftioncm Icquiiur Hei-' 
lam  in  dcciCi  ^z.pnrfiiniitur beneficium, dicens, prx- 
fumi  beneficium  ctlr  inrra  taxam  . quando  aliquis 
cxpcftatin  genere  beneficium  llibcciratnxatfcciis  fl  • 
impetraret  beneficium  cenunuum  exprciUoncsyr* 
txt.ixxrSc  hoc  idem  diftinguendo  tradidit  Bellam. 
indccif.jOaubj  impefc.iiurccrtnm  afteets,  quod  ubi 
impeframr  cerrum  beneficium  cum  cxprcilioneta- 
XX, taxa  fit  probanda , fi  negetur ; fecusubi  habetge- 
neralem  gratiam  ad  beneficia : quia  illa  taxa  fibi  ne- 
lagaraprrAimjnir.FrlicctBcll.iin.tin  d.decif  i)x.  ra- 
tionem liuiusdiicriminisconcturaffctTc.quia  fcili- 
cct  plusobluntcxpreftaquamracita  .peri.non  nun- 

?iuam.  ft'.  de  condir.  3c  demonftr.  tamen  illa  ratio,  ni 
allorinihiicAcludir.meiiorcrgo  raiiocftqnamad-. 
ducit  Biligncr.tn  d.d6cif6.dc  prxbcn.St  ir.i  Fcl.  in  d. 
c.ndaurcs.col.;.in  i.cr>ndufdc  refcrip.ln^uendbBi- 
dgner.  declara  t.iicct  ficltameramtdcmiehcmcmin 
duabusrelaitsdecifionibmnonaUcgcr. 

Ulud  uetb  quod  diximus , impetrantem  n6 debere 
1 3 probare  beneficium, tde  quo  agitur , cadere  rubgra- 
nay3; taxa, ubi  iinpctxami  cftfafta  graria  genera**'. 
Jis,cum  certa  taxa,  fcd  opponenti  ornis  probandi  ih- 
cutnbcre,  lublimitabis.ut  non  procedat , ubi  contra 
impetrantem  etict  fama.  Nam  fbla  fama  cortra  Im- 
petrantem prxfumprioncm  inducit, quod  enamca- 
fu.quoalusnonh.iberet  probare, quod  intra  taxam 
eflet  beneficium  acccpratum, tamen  hoc  calo  debet 

Sr^arr.ita  decilum  fuit  i ficliam.ind.dccil'471.  te* 
iscumfama.nu.t. 

I^epbiMafeariifVoLx,  O ‘ 
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A R G V M E N T V M. 

An  propter  nqnexpreifioncm  vcrivaloris 
gratia  furreptitia  probetur. 


s y M JV  A R I V Af, 

X ImpHrsm  beneficium  Miti»  grittia  verum  valormtx- 
primerulioifui  gratia  profatur furreptitia. 

Ratio  tlinu.2.  Contrarium num.j. 

Ratio  contraria  fintenliaejl.nu.4. 

5 *JDtcijcorfutaiioinc,adaMrtsdtrtfcriM.^ 

6 Gratia  non  vitiatur. vbi  non  tfl  ntcejfariaaliqna  exprtf. 

fiofiexprimatur  intpte,&  fuper abundanter. 

7 liator  non  tli  exprimendus  in  gratia  de  iun  communi , 

fecut  de  fiylo curia . Contrar.nu.g.ix cur. 

8 Valoris  expreJJioHi  gratia  non  vitiatur  fi  valor  exprefiiis 

ab  aduerfario  non  negetur  ficus  fi  negatur, 
to  Bafilien/ss  conciti/  prohibitio  m anstatit  non  Jbluenditno  ^ 
'vahiit . . ' 

Et  qua  huius  rei  fiti  atio  .ibid. 

1 1 *P.ipa  bcite  txigit  annatas , tX  cttr. 
l z Eahris  vtri  mentio  in  confirmationibus  efi facienda. 

1 i Ius  nouum  vbi  acquiritur,  vcl  confirmatur,  quatit  alum 
debet  fieri  mentio. 

1 4 Valoris  ben  fidorum  fieut  fi  faciendamentio  in  vnioni  • 
bus.  ita  ^ in  confirmationibus  vnionnin. 

1$  In  confirmatione  non  fi  faciend.i  mentio  eorum , qua  in 
prima  gratia  fimel  Papa  concedit . 
j 6 Valor  is  veri  mentio  facienda  fi  in  penfionibus. 

17  PenfiofiX praftimonium  veneunt  appellatione  benefici/ . 

1 8 Valor  verus  sn  regreju  txprsmtndsts  e fi . 
QuodfaUh.vtibsd. 

j p Val  nis  veri  mentio  facienda  fiingvatys  expeSiafiuis . 

20  Vdibr  verus  efi  exprimendus  sn  impetratione  vnionit  be- 

ne fi  fi  vnundi.kf  erusycus  petitur  fieri  vnio,. 

2 1 Benefici/  valor  fi  non  exprimatur  ingratia  motu  proprio 

faciagratia  nonvitiatur.  Contr.nu.zz. 

2 1 Jtfotusprgp^susnd  firmat  gratia  contra  mente  eSeedf lis. 
2/^Valorvcrus  hodie  in  impetrationeH  in  motu  pr.oprioex- 
prtmendus  e/l,ex  rtg.c.icdas^Ji.  GrtgoriJ  ‘P.tpg X IU. 
ly  Gratia  non  probatur  furrtptstsa , fiquts  nm  exprejfirst 
verum  u.iior'cb*iejicijObtenti.quudJedimiJfurHoJftrt. 
S0ntrar.nu.2-q.itJ' stiid.  ratio  contiars/. 

26  'Bttsefiditm  curaVum  impetTans,uaUt  impetratiodsed  n6 
retprimdt  betie /ictus» ersr at umajuod  ofe tuebat , ij  cur.  \ 
28  Quiftp  debet  sna/testv  tn  ea  vocatione,  qua  uocaUts  esi., 
zpG filia noif probatur  ftibrepeusa , quando smpetr.snt ha- 
bebat bea  fictum.quod  ufierebat  je  pprafiicutidstemji- 
eundi  dvhijfuruta  tempore  data , tempore  afiecutio- 

nii^/ieundiftcut  fi  pontaueUetdiiHettereilia,  quaim- 
'petraUit.vnaita, qua  obtinebit. 

50  Vatoris  met  io  nb  e/t  siecejJaria  in  impetratione  boipitaUs,- 
31  Gratia  non  ustialur  ou  non  exprejjiontm  uersualoris, 

quandoex  narratis  eanjiareti  quod  etiamji  beneficium 
ejfepmaioris  tiaJorii  Papa  conctj/ijjet.  ex  tAnch.  cotsfil. 
.2i)6.Contra.num.iz. 

*Prior  tamen  finttatfa  uerior  eSlaet  nu.j  j . 

3 ^Cardinales  non  tenentur  btheji fi  tsahsresn  exprimere.  ■ 

>■  Contrar.Mum.ii. 

51  Extrauagans  txecrabilit.i.quia  ucrofie  prab.cX dignit. 

- non  ligat  Cardinales . 

36  Extrauagans  Bonifacp  V II J. qua  incipitdniunUa,  non 
ligat  Cardinales . 

^3  T^Cardinalei  noS iomprebendunturin  odtofit. 

3 p Regula  canteUaria  non  ligant  CardinaJei . 

/yo  Gr.tiia  non  'uiteatur  ob  non  txprtjfiosUm  utri  ualaris, 
quando  ejfent  pofita  m fiippUccutohe  uerba  exprvnen- 


lofephi  Mafcardi. 

Dcccxxxnii . Quaroplurimi 

tium  beneficia  ^ ftimmis  Pontificibus  gtaii®  nullius 
cflcpondcris,&  morjjcnri  probari  ,&  facile  ftibucrn 
poflunt.Intcrc^tcra  probationum.gcncra.qua'  pluri- 
ma nunc  reccnicrc  pbflcm  ,■  mbrc^odiiruni  lacobi 

Mcnochiidcarbit.iud.cauf.car.zot.pcrtor.iib.a.ccn 

dtur.  j.  quibu':gr?.n«'»  vitiata  probatur  > illud  poiillimu 
I cAi  cuin  probaturbcncficij  valorcint  m inipctratio- 
nenon  fuilTc  cxprclTum ; fic  vnanimes  dcciliim  reli- 
quere DDvRoun  dcci.api.aii^s  i p.  licce  impetrans, 
tltideprcb.innou.qui  valorcm  probandum  cflccen- 
fucrunf-*  vtij3cmdecrcucreindcc.>?6.aliis48-npta 
fccudum  opinionem  aliquorum, dc  referip.  in  antiq. 
vbi  ad  id  allcgantinnoc.in  cdudu.il  i.dc  cled.  hoc 
idem  ab  alijsdomihis  fiiit  ftatutum  in  Capel.  Thol. 
deci.4j  5. item  fiiirqui-lituin,  Ii  quisin  impetratione, 
ad  quod  pertinet  gl.in  clein.conftitut.in  verb.  deno- 
uo.QCclcd.vt  noluit  Abb.m  c.ad  aurcs.cdl.?.nu4.in- 
fi.de  rcfcrip.idcm  leufir  Rom.in  conf  j6z.quoad  pri 


mum.col.z.num.‘;.in  dub.quod  & placuit  L ard.iu  j 
conf.j  i.incip.i  tSa.dic  lo.mcnfisliili/.col.?-  vcri. « 
cumhocconiungo.ciufdcm  fiiit  fententi*  Barbat.m 
mbr.de  referipr. in  clein.  coi.  1 4.  ad  idem  quoq-.cxtat . 
1c2.canccl.apoft.61  .item  voluir.quod  in  gratijs.pro- 
ucdicit  Philip.an  d.c.ad  1urcs.col.4  in  4.  conci.  & ibi 
Dcc.c0l4.in  a.concl.nu.zS.dercfcnhiic  itidem  1^- , 
Qatrcg  cancel.a-,»oft;  1 1.  itern  voluit»  qu6d  petensr 
qua:  vulr , quod  in  vnionc  beneficii  fitfacienda  ii)6- 
tio  valoris  de  bcncficioiquod  vnitur,&  aii  fit  vnior. 

Conclufionisnoftiacratioefh  tqni»  per  valorcm 
poteft  lumm.Prmf.  Kgrc  vni  beneficium  concedere, 
quod  alteri  concederet:  iccirco  li  n6  fit  faila  expref- 
fio  veri  valoris  gratia  probatur  furreptitia:  luxta  e po 
ftulafti.de referi  ita  rnididit  Abb.in  d.c.ad. aures. coK 
3.nu.4.in  fi.vbicrftin)  Dcc.c0l-4.in  z.concl.nu-zS.de 
rcfcrip.de  qua  ra'tione  mcmmii  criam  Card  ind.c^ 
ji.cpl.  C.ipcll.  Tliolof in d.dccif.4? '.eandem 

probat  rationem  Mcnoch.in  d.caf.aoi.  nii.  77-  vcrfi. 
quinto  in  impetratione,  ibi  ,cft  ratio. 

Conrr.itiam  fcntcntiam . tquod  imo  propter  noa 
cxprcftioncin  valoris gf-ii  ia  iio  probetur  funrepfi''*» 
multi  fcn(’cic,cx  his  ettgl.in  clcm.i.in  vcrb.vcl  altc- 
tiidcpra’b  quam  ibi  fcquunntr  Fmnc.lmol.Cal  Ant. 
Imol.iSc  Do.idcm  voluit  Philip  Fran.in  c.non  poteft 
in  fi.prin.de  pr*b.in6.&  Fdy.inc.dudum,pbft  Abb- 
ibi.col.z.huin.4.de prarfumpr.  6c  iii  d.c.ad  aures . coi. 
j.in  1. conclulio.de  rclcrip».allcgatCard.5c  Imol.in 
d.cIcin.i.iSc  CdIdcr.Butr.lniOi.A  Dom.incap.inno- 
lUa . dc  pra:fcript.  m eandem  dcfccndit  fcntcntiam 
Abb.in  d.c.ad  aures,  coi.  J.  poft  num.  4.  &. vt  ita  fen- 
tiat  'ca  pcrhiouctur  ratione  f nam  beneficium  debee 
principaliter  conferri  propter  fpirimalia,iftud  autem 
de  valorc  cft,  quid  rcmpor.ilc , & accclTorium , quod  ^ 
non  debet  efle  in  colidcrarjouc;  iuxta  notata  per  Fel.  * 
inc.iii  nortra.  in  3^'"Coroll.dcrcfcnpr.&  licet  Dcc. 
y.find.c.adaures.col.4.in  i.conclufi  poft  num.  27.  re* 
prehendat  jftam  racioncm)diccs,quod  dc  acceflorij^. 
non  fitfacienda  incntio;  iccusdc  acceffbrijs nccctra- 
^ Xijsihoc  vetuin  non  eft:quia  acccftbri.i  criam  ncccfta 
tia  vciiiunciii  conlcqneiuiam,  & deillisnoncftha- 
bciuU  conlideratio,aiin  accc^oriuni  fcquiturnatti- 
,,  ram  principalis, l.fi  quis  nccc3m,cum  liia  inatcria.ff. 
fi  ccr.pet.&  ibi  fcquicur  jftain  concluf.c.indC’  opmro- 
ncin  Ium  (cquutiCoinin£. ad  d.teg. cancel.6i.lo.de 
Scl.in  trael.de  bencf.q.  iz.nu.  j.cutn  fcq.  5c  Caftad.fu 
■ perrcgcancel.in  dcc.  iS.qua;fitum  cft,  cu  igitur  hsc 
valoris  cxprclHo  non  fit  ncceftaria,  (equitur  quod  fit 
fi«xprimaiur,&  fallo  gratia  non  vitietur,  vrdccifutn 
fuit  a DD.Rot.indcc.84.alias  io.fi  quisnarratulcr^ 
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. tia  ualorem  per  tertiam perfonam,dicendchttt  ajjmiur,  6 fcrip.  innou.quoinIocovolucrc,tq>  vbIno^cftnc- 
y‘■‘:*^y^'^'«"'"'■>"^'#'■"  • cellaria  aliqua  cxprcHio,ficxpnmatincpic,&  fu pcf^ 

he  qua  re  plura  ibid.ti<ditniursuinum,^\..a,x./s  0^1:  ^udatcr,Sfauau6vuict:  vt  habemus  cuain  ex, glo. 
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De probationib.’  Gonol.DCGCLXXXVlH.  io6 

cet.pcriatc  ^>rcquitnrEe]y.in  c.  cxami-  tra  iuris-dKpofitioncm  mentio fiat-yalobs  btncficii. 

«uta-col,7.&  8.nu.iz.cQ  fcq.p^  Inn.de  iudic.  Quibusita  limunatiin  declaratis  c<yjciufidncam- 

Verum  ad  tollenda  hanc  lentcntiaru.rcpngnan»  plio  primoloco,  vtrcdocurn  habeat  ioebofirmario- 

tiam  rhderc  poflumusipriorcm  rententram  Intel lig&  1 2jiibu&>titi  quib^^t  verus  yalorcxprchus non  probatur; 


<<Mni  eflctvt^occdattdejurecot»  iuxtacuins  difpoit 
tionem  noncftfacieoda  mcciodcvalorc;  vtlcnlcrc 
^.ind.clem.r;invctb.vdalteriale  prxb.&catcri  in« 
pertusin cdcIuHonerelati.  PoRcrior  veroopiniolor 
cuqvhctdcftyIocurix>fccundum  quem  valorcllt.'< 


lurrcptiqa;  ccl!chtur,vt  dccidunrDDjRoun  d-  dcci£ 
l9a:.aiias  aoJn  fi.de  prarben.  in  nou.  qtiosicquic  Co- 
uicnt-adicg.cdcei.di -irem  voluitiquud  in  gratifsivbi 
pro  bociplc  allegat  gl-in  ali  apofiolicaxin  ver  b-prxi 
ferri,  dcpraben.ind.qua  pmatibid.  lingulare  Doon 


^»rn)ddus:atqt  ira  lua regula cancol.  fiatuiOe  Vrbanu<  i r j quo  io  locodidrgl.quod  vbriYouum  lu&^acquiricob 


Vi-tradic  Rot.indccif.ao- alias  2$ii:licct  impetras  i dc 
iprzbcn.innou.de  qua  mcmihircunopmillisDcc.in 
4i.cad  aurcs.c0l-4.in  2.concl.nun].  18.  & aliosplurcs 
PbtificesobfcruairefcnptuTcliqairGouiclanprcfar* 
•ad  reg.canccl.di.Kcm  voluit^uod in grarirs^dt;  cx^ 
-prim.valor.&  in  reg.x  i-incipatc  voldittq}.pctcns,vbi 
-fir  fic  declarat.hoc  id£  Icnfit  Rom.in  d.coC}da:nD. 
4i>c«nS)gratiam  vitiari  pp  non  cx  prefiionS  veri  valo--» 
risiVcl  aliarum  qualitatu  dc  ftylocxpnmendarumiqi 
4c  placuit  Mil.mverb.gratiambcncficijimpctr3d,at- 
rque  Philip.  Fran.inc.non  potcA.m  fi.  dcprzbcni  in  6. 

' * ' Ad  id  autem, quod  in  poAci  iori  opinione  diceba* 
S 4Misinfine)Tol|x>ndcmus,tqu6diiabaducrrario  va* 
iorcx-pielfiis  non  negetui;n6  virieuugratia  incc  im* 
petras  tenetur  iiM).bilrc : 1'ccus  autem  fi<ncgctur,vt  dcr 
ttlfiim  efein  (Ldccifi  vxaliis  292.de  przbcn.in  nou.vc 
w fijperioriconclufioncdiccbainlis  inprimalimita. 
**  tionc.£tcum  iftis^amitcstraniiainr.  • * j . ■ 
p J<  Solusramentio.Scluand.trad.dcbenef.q;i2.col. 
a^.ou.d.Cooncbnuur  aiunt,  oailos  uoluit  configere, 
IR  vetemtraditionanasiouoamrcco  obicararc  cona* 
4hi$cft.lnea  cniiQ  cAdithtentia,^  licet  non  exprima. 
lurucnuualbcbflneficijitnnonobAantc  Aylo  curix 
debet  uaiercunjpptcatio  io  pami>u&, ubi  coAi  turiones 
<6cili).fiafiKcinfisfero4ntur.  Inquit  cnim'iAc  primus 
Aylusdccxpreirione  ucri  ualoris  fuit  fedus  propter 
armatam,  quzfoluitur  dc  bcnofidjscamerxapoAo 
lieciVt  inquit  Fekin  d.c-ad  autds^n  fi.de  fcicrip.  (licet 
ipte lo.Sela.de ipib no  meminenr)  fcd cx  cdftitucio- 
necondlij  Bafilimfistuir  prohibitum,  quod  pro  ex* 
^dirionc  bullatu  zliquld  non  exigaturmee  foluatut 
-annara.vf  cAtcxr.in  c.i.dcannat.in  pragm.cumigi- 
eur  fit  dciure prohibitum  permittitur  impetrantibus 
lraudare,dc  dedpere camera  apoAoIicnm . PoAqua 
ergo  camera  non  vulr  cxpcdirc,nifi  folura  annata,dc 
cxpcdicioncbullarum,pcrmittitnrimpctrantibus  Ic- 
dem  apoAolicam,&  cameram  dcciperc)  atg.  nor.pcr 
, Abb.in  cinnouamus.col.2.nu.5.dc  cenfib.  vbi  vulr , 
qiibd  figabelia  iniuAc  imponamr  d Principe , pet- 
jnittiturfubditisfiraudarcillanigabclla,  vt  idem  di- 
cit Fcl  .in  c.  r.col.  to.nu.41.  (}c  conAit. 

Ab  his  tn  Sclu9  oppugnatiomb.cucm  bpinionem 
tucndOircTpondeoad id,qu(^  ipib  dicebat, quod  Ct  ii 
xoin  conciliotBafiiivit  fiicntfa^a  prohibitio  de  anna- 
tis nonfolucndiSjtanien  illa  prohibitio  non  valuit. 
Conalium  namq,  Aipcrfum.  Pont,  non  hfir  authori- 
tatcm,nin  in  his,qux  ad  fidem  attincnt.Rr  poliro , ^ 
Pondfex  dedjAerauthoritatem  concilio  Balilienli, 
oon  tamen  intelligitur  cdccAiflc,  vt  lege  pofllr  rcuo- 
care>vrtradirgl.magna>in§.Icgcs  4.diAxium  allegat 
I.no  ambigit, vbicltcalus-A.de  iegib^  ad  idCcA  1.  for- 
ma.C-dcodi.  przfedf.  prztor.de  quia  conAirutio  illa 
non  valuit  fine  authoiitaccPdt.Max.licct  fuerit  edi- 
ta in  concilio  BalilicnA  j^x  c.bcne  quidcm.96.dilUn. 
1 1 Lidteorgo  annatafp  fammum  Ponuexigit , quia 
cAdosoIumbcneficioru.cIc.i.in  fi.vclit.pcden.idc6 
potexigcrc,qn  (ibi  videtur, cum  fitdominus omniuj 
c.2.de  pncben.in  6.dc  tradicHoA.in  fum.dcccniib.  §• 
«xquib.C4u(js,pc.nuncvcr6.&  c.cunda  permundd. 

1 i.q.;,vt  refert  Bcllcnd.in  traf2.decharit.lub(id.q.i. 
nu.2.^  hisitaq:  dicendum  cA,qu6d  non  liceat  frau- 
dare camedapoAolicafolutione  annatatu:  ^ptered 

* v«a,3t  AabUi8pcwao€t*c6is.optiuo,  vt dc%loc6^ 


vel  confirmatUr,dcbeat  fieri  OMhrioqualit.ntnm, 
fit  noua  gratia,  dcquagl.  mcmrnitcrla  Roc.iivdecifi 
274-aIias  i7.1icetinluiTOgatione,infi.depczbcnd.iil 
nou.hticitidcm  pcnince  dccifiz  alias  24.  Jmpetras 
grati.)m,de  rclcrip.in  nom  h^tciqadcinainpliaDOcb/ 
firmatur  ttxrcg.canccl.apoli2r,ttcm  voluit, quod  pcf 
i4tcmcs,quoinfoco  biia:;iium  divtt^uod  licur  m vntcA 
ncfirdcndacA  mcnt;i6\.va(oFt9ibencficiohuivrita&! 
hoc  iddtrcA  fadenduin  incdfirmationibus  vnionu 
( faAarum,&  ibifcqtiiturcomtncm-aUcgandogto.m 
d-ctiapoAolic^A:  dedf  Rot.ajo.p.ipa  confirmado/ 
qtiztamcn  dccilioloipiiturdcconfirin.'itionibu&pdd 
quasualidatur^atia,  quoad  dcffo^lus  folcmnitana; 
nonaotem  quoad  fublLanfialkhram  afliiSi  hocidena 
tcnikitPcl.ind.cap.aii  aures.coh4.ia4.conclufdcrc-r 
ibript.arquc  loaicSclu.in  d.tradidcbateficjualA.  ta. 
in  ;.p.ir.col.t-  qu.inqtiam  huicroi  contrarium  vldca^ 
tur,quod  decifum  fuit  a ficllamvin  dccif.djxtfiippo(i*t 
1 < ta  ordirtatione,vbi  ailerinkrt  quod  in  confirmationo 
non  firfiunenda  mcntiO'Corum,  quz  in  prima  gintia 
fcnicl  Papa  concedit,  ■iiii'5.*  - 'p, 

16  Secundo  ampli.indaeA.vt  prbccdaff in  penfiotiib. 
nam  cum  hodie  pcrpcaio  donec  impetrans  luperui- 
xcrit  concedi  cenl'ueuarim,lucccdunr  loco  bcneficij» 
idcb  impetrans  licut;ratctUr  mentione  facere,  de  va- 
lorc beneficii  impetratifita  cenfendtim  eA  faciedam 
clic  mentionem  dc  valoa2ipliuspcnfionis.'ita  cbclti- 
ditCommcnt.tcg.caajl.d.«:gi6i.  infi.  & iAudejuoq; 
licet  ambigub,aficucrat  Pclyn.incrpoAuiaAi.cpl.  10. 
verf  6.3c  vliima  declarabo; dcrclcript.quodapcrte, 
dcclaraiuclo.fiapt.Gacdalup,iivlnotracLdc  peniio. 
q.j6.pondcrandovcrba.d.Tcg.cancel.di.ibt,illontm, 
& aliorum  quonimcunq;  beneficiorum, per  qnz  ver- 

. 17  b.igcncratiia  concepta  appcllationcfbcncficii  venit 

peniio, a rq;  ctianvprxAimomumdicct  non  linbc.ituc 
intirulum,cxglo.inclcm.-2.tn.vcrb.quicunq»de  vir. 
& honcA.dcr.quam  gl.fiiqiiitUTpcl.in  d.c.pollula  Ai, 
coi.  10.  verf.quarra  declaratio, tie  rcicrip. 

Tertio  velim coclulioncm amplies,  vtlociimfibj 

18  vcridicctaiam  inrcgrcAu  tfquia  & ineo  valor  cA 

exprimendus,  & probandus,  altoqtil  nullius  eA  mo- 
menti,quod  ramen  faliir, quando  in  prima  gratia  ve- 
rus valor  fuit  expretius  : qujaciincadill.nm  priorem 
gratiam  habctiirrecurfus.tcAc  Cadad.fupcrrcg.can- 
cella.decif.iS.quxficum  cA,  vbiaitAalcmperfuinc 
iudicatiun.  . j. 

Quanbampiiabis.vt  verafitin  gratijs  expedati- 

1 9 uifeflt»  quibus,  vel.  ad  qu§  beneficia  ius  competi  t i in . 
^rantirnam  & in  his  mcnrio  ucri  ualoris  cA  fecien- 
da.ut  cautum  cA  in  d.rcg.  canccll.  6 1 . cuius  meminie 
Fd-dc  (equitur  in  d.c.ad  aures.coI.4.nu.^.ucrfquarfa 
cotidtkfio.qaibu$acccditIo.Sclu.ind.q.t2.col-;. 

20  ' C^imo  amplia, tutctiam(acicnda(itmentib,  dc 
, «ero  ua  lore  in  impenatione  unionis  bcneficij  uhibn- 

dfiflc  cius«  cm'  petitur  fieri  unio , alioqui  nonu.aicbin 
unio>pcrdarcg.cancd.6i.qu3m  probat  Fel.in  d.^c.  a^ 
aurcs-coi.uic.nu.i6.uctf.  quintadccima  condufio.  5c 
adidcitatCard-inconf-ps.  Papauniuic.  . 

Eandicond-ira  ampliata,uclim  limites  prima 

2 1 locum  non  htar,  t fi  gratia  c Acr  fada  moru  proprio-, 
tunc  enim  n6uiiiaturgratia,licctualorbcnefici  j imi 
pctrati,&obtCDCQru non  cxpruna£,ncc  exeo (ijrtc- 
peitiit  probabitur:  ui,uoluercdominiind.dcci(i 

JofepbiMa/(ardi,vol,z,  Q 2 


lofephi 

a)^s  loJn  pr^.io  nou.  tUegantcs  conAirario- 

n6m  Vrb«ni  Vlqoodidemlancram  cftind4n;.cS* 
eei.apoA-^t.icem  volait»quodm  giacitsi  ciurdc  &k 
ibtccomnncot.r^  cancci^poA.ii.it£  voiuiti  qu6d 
pccentcs  txncficUjn  fin.vbi  limiiarlUi  regali  voli- 
tem in  vnioflibus  faciendi  eflemenooni  valocUbe- 
ncAdoram  vnirorfi»vt  non  procedar, qtuadogntia 
fiii flet  mora  peopeio : illam  r^-  dum  dicit , 

tr£  voiurr,qu6d  poemcsrquaG  lecusefleinnuatiqua- 
do  Aerctgracia  motu  proprio  line  paicionc»  jp- 
bat  perl.Cdepcrit.bOT  lwUib.io.ad  idicxcaroec 
DD.Ror.aoa4iiis  ?Mioca^  quisn5  renetur  .dece* 
foipe. inanciq.qoo  iniocom  eidefcendereihlam, 
non  efle  mentioni  habidam  de  bencAcii  quaiiucib. 
vbi  gratia  fit  motu  proprio:id  prxterci  placuit  Pbil. 
Fjan.inc.fi  motupropnojofide  pncb^md-vtcaam 
AmfirFcl.iad.c.ad  anre$.col440$4ond.  tcAcw  ad 
id  budat  Pct.  A nclun  cdCaoApio  clariod.  Ic  in  cdC 
1 )7«dc  nanira.vbi  refert  reg.Io.  aa.  concorde  regule 
hodiernc.nicumhoc  n6reTpiciat  tertii  praeiadidii, 
valagratia.cleimli  Rom.de  prebdn  vcr.qualiacuq; 
idem  rradit  Fel.in  ccaiilamj!laxol.vlt.verr.4.genc’ 
taliter  aducrtctdc  taftib.flc  in  c.  vlt.col.i^e  pncl.  hoc 
idem  probat  Occ.in  d4.ad  auict.  col^-in  3-cooclu£ 
aa  Conrrariam  fnlamtiequuraseA  Ab^io  d.cadau« 
res.col.;<poA  nu.)  .vctfli  verb  motu  «pprio.  dc  reich. 
ai  ea  rati  one  permocui , quia  motus  proprius  t non  fir* 
mar  mtiam  ciboa  mcnce  concedens, ex  Rotdo  dcc. 
d^his  1 1 i.cum  decidi»].de  prsb.in  nou4)uoinioco 
ic£citita  ioitierucfo  io.  Andr.in  d.c.U  inocu  proprio, 
dc  ptad>  in  6.  A pro  Abb.bpinione  cft  etiam  alia  Bcb 
lam.dcc47i-poBmiflae  tres  concl.quod  etiam  edtir- 
mai  FcUnc.innoAra.io  iacorol.dcrefcrip.de  tenec 
Dom.  poA  alios  io  c.cfl  lo  illicS. vlt.  in  A.  de  ^.in  6. 

Vaior  ramen  cft  pnor  rnTa,qux  pro  fc  hat^  con  * 
tcx.diluciduniiia  ddeiD.fl  Roma.de  prsb.  vbi  vitiii 
taciturnitatis  alterius  beneficii  per  claufuld  mocup< 
priO)dc  ooo  cft  contra  imcntioncm  concedens,  quia 
non  pr^bmiiur,^  Ponrifcx  volucht^oniderc  aliis 
bencficjato,c.cum  adeo,  derclcnp.  quam  fniam  cd* 
ptobauir  Auficr.io  addir.ad  Opd.Thola4)  vcrC 
dcpmnift4mieIltgc»arq^bciund.q.ia.pac.}.coi.4. 

Qjjsopmio  quanquam  propius  udvcntatcmac* 
X4  cedat,  tamen  h^iema  t dtc  aliter  a bancbls.  D.  N* 
Greg.  Ponc.MaA.XUl.conlulmm  cft  in  fua  can- 

ccll4p0ft.53.1acrp.iccm  vo.mt>quod  m gracibiquod 
esiam  io  mora  propno  verus  valoiinimpctraaone 
cxpfi  inaiur , vt  caam  alids  huius  teooriscxtabac  alia 
tcg-caoccldequa  mentionem  ficit  Fcl.inc.  vlr.nu. 
$.verf.lcd  vitra  o nncs,de  pr^timprcamq:  Ut^  com* 
mematurPar.Ancbdo  d.oouf.  iyd.prodanon . 

Sccuodolimiure  potens  eaudcmconcUil  vi  uoo 
2 j proecdai  t in  bcncnooobceaio  • qu^  quis  fc  otlm 
dim<irunim:naiD  etiam  il  veru  valore non  exprimat; 
grana  f>^  probatur iurrepunaiua  decidunt  D.  Roc 
ind.Jcdr.^92.aUasao.dcptxb.  in  oou.  quod  ctia  de- 
cretum cft  mixpc  citata  regdi.licrenliti  dc  Fel.in  d> 
C4d  aurcs.bol46.io  6.cond.ou.  io.de  rcfcnp.eui  acce 
dirJaSei.in(Urad.dcbcncf.q.ia.par.;.col.5.nu.  aS. 
verUuein  arca  exprefUonem  valoi  is.Hiac  ptopccrei 
iofieteba  t Com  tiicnt.in  d j^.ca  ocel  l.apoft.6  i .quod 
46  fi  quis  impetraret  t benenaum  curaram»  quod  vale- 
ret impctraiioi  lica  iion  faceret  mentionem  alterius 
bcncflcuojrad,  quod  impetris  obtinebat:  lum  cum 
pcradepcioncm  iccudiincoinpatibiltsyacctpumuf 
cap.de  multa.de  pratb.  ideo  non  vitiatur  impetratio» 
cxquoiUuddiiimterc  tenetur  » per  illam  regulam» 
quam  fcquicur  Rot.io  d.dcc.api  alias  19.  dcprxbeo. 
27  CcH>craria  mopiniotoiagis  Abbatiplacmcindx. 
ad  aur».s.coi.2n^.vcrf.item  debet  fioi  mcutio.de  rc- 
fci  ipca)u6d  f.  edam  in  bcocfiao  fibtento » quod  quis 
ieoifccidimiflunim»  Iit  exprimendus,  & probandus 
vauf  valO(»ca  muooc  pmouis » quia  iouk  ulc  pofkt 
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cdcbeaeticiu,qiKxHe  offert  duuiduium.lquoPoa^ 
iS  iifcx  n6  vellet  cum  reipouerc.cum  quiidcbeartfn*. 
nctciDca  vocarione,qnavocamse{lxlein.  i.deteg. 
tc  quia  forte  ille  magia  apnucOad  regcndnmillua 
beaeticium,qaodoJKinctdimifrurum,quain  illud^  ^ 
recens  impetnt,  jc  ideo  de  iurie  diipoGtionc  eflet  £■ 
cendum  conirariiun.mata  icnicoc.Fel  in  li.  c.  ad  aU* 
ves.col.a.poA  nu. ».  liib  verf-non  obifai  didam  Batt. 

Limitationem  vero  noftram  fublimitabis,  rt  pc» 
ig  cedat.f  qu  ido  jmpetians  habebat  bcncBciuaa/gwsd 
offerebat  fc  peraCccutionem  lccuadidimiirucat& 
pore  datz.de  tempore  impctrationisfeeundi.  icciu  ^ 
poftcl  vellet  dimittere  illa.qux  impetrauic.vel  alia, 
quz  obtinebit : qnia  tunc  no  poi^id  facete  propttt 
d.ccg.6ilinquacautudl4>cnciicia.qu(tucobtiaM- 
runt.f  tcmporedataccum  verbum  tunc  Ggnilicac- 
Dcmiiatcm  icpotisivt  tcliantrgi.ia  clcm.  1,  in  veib. 
ex  nucale  hzt.di  in  declarat  commcjuaiotiAdd.tti’ 
cancehdi.veiii  irem  in  quanmm  hk  dicituri 
30  Tcrtib limitanda  eli  coQclulio,vt  vera  non  Ci  f m 
impctratjpae  boipitali*  m uli  namq,-  impetniioqc 
non  eff  rSiKeliana  mentio  valotis  > mC  caiicdat  iiim> 
mam  centum  ducatorum nara  ab  iUafiunma  iniv.. 
non  foluitut  annata:  IkailauirFcl  .io  d.  c- ad  aurait 
in  ff.de  rcfcTvbi  ait  fcinaudiuiffcR.oaic  dici . 
i'  Quan6limhabit.tvrcand.loeum  libi  non  vendi, 
cctajuando  ex  naMaiis  coSarct  1 quod  etiam  fi  bener 
ficiumcnamaiodivaloru  Pontifex  GOnccinfidioS  . 
tunc  exprefiio  minoris  valoris  benefici)  noii  vitiat  o- 
gtatiam.virtfponfum  eff  1 Petr. AiKh.ui  d.  cfff.a«t.  ' 
proclarieriax>l.vJt.vduu  Ii  PonoffunartaOciiquatl 
ad  remunerandas  magnos  labores /licdeapoffqlics 
toleraiosdshficiumcaqiuienci  vccuiefat.de  icquif 
Fel.in c.vlc.cul  ).iii4.Iimic.n.t.depncfump.9 puui 
lingulare  Aufieanadd. ad  d.q.Ca|xl.Thol.4(S.ia  fi. 

Eiufdd  Anch-aurcum  d. dicit  Fci.  iii  d.  cod  aures. 

}2  coi. 7 in  siLConcl-nu.ia.de  quo  lamcn  ibi  dubitai.tca 
ronc.qiiia  vbi  data  cft  forma  alicui  cooccfiioni.lim^ 
per  ilia  forma  cll  ncccflaria  , hec  fiifticic^fimusin 
cafuiin  quo  Pnncc)>s  aliquid  concefliflet  tbima  non 
fcruaia^d.c.fi  motu,pprio.va.qaaniumcuoq'  modv- 
eu . dc  pb.  in  d.  vbi  iaciiumitasbn'eii  modici  riiiac 
gf  ami  licci  ciu..  cspilio  iiu  altera  fii»  atum  edeeditiz 
1)  Ego  ifi  Anchaiani  f fniam  uenotCcdlco.  01  ut  ita 
sdtis  BcUam-audontate  pmoucor  in  d.dcc.dournca 
roca  Rotomagaibi  alioicrauirgratidnb  cftefurrepti. 
tiam  pp  non  cxptcffioni  ueri  ualocis , qn  cx  hoc  pdc 
pfumi  uoluniatdgfam  cAccdeatis  non  irritari, 91  idff 
cft  > qi  in  cafu  nfo  in  quxihonC  uettit.  Nec  Fd.  rttio, 

91  fcilicct  n6  fit  fiiifti  cxprdfio  formalis,  ne  latu  qdff 
(ut  fcrcj  cuimu  Aoch.  edatu  i uenraiisfedcdiinuucr 
rc  poiclLnam  cum  cx  naaaiiscAfta,  9>iia  laciiiitni* 
tas  non  monuifid  Piincipcm,  Iccirco  n6  coiilidctat 
fecundum  Inn.in  c.cum  nofteis  de  concef.  ptadrciiAc  - 
confidaatBdIainjn  locofupcnusaddudo. 

Quinto  uclim  limites  cocl.ut ndhest  locd  inCai 
;4dindib.impeu3iib.bcneficia:t9uia  rcg.  cancellaris 
tanqodiofa  n61i»at,nccc6prchedit  Cardinales  fio 
F«c.Anch.intf.c6l.apd.,|iclaciOfi  euiddia.  ip idem 
cbfimuuii  BfUcnc.intrac.de  cbahi.fubfid.q.dd.  nu. 

1 5 14.  quo  initKo  tradit, cxirauagamcmtciecrabilis.!». 
qui  ucro-dc  przbcn.A  dignit.q  imponit  peni  raiik - 
iib.bnficia  fiocdifpcnfauoncnon  ligare  Cardinale^ 
idiuoluitlo.And.inaddii.ad&pcc.in  iit.de  Icgai.S. 
fequit.in  fi.ci  ibidc  nu.id.tcfcri  BcUen-alUs  in  Rota 

36dcicnninatuxxn'auag.BonifVUUodp.iniund(t4 

punir jMiifbsincuiia pPapidcecclefia  Caihcdtali, 
Uadminiflrcnii  aateqccdemauuballasde  caiuen 
apoft.uoii  ligare  Cardmalcs,otb.idfequit  Dec-ind. 
cad  aurcs.col.ult.nu.  ;4-dcrdimp.  9^  idi  ibaaic  Fd. 
ind.c.ulc.col.).in  i.liimc.nom,7aic  pizlbmp.de  y in 
odiolis  uon  copiehcdanlt  Catdijiaks  plutib.  cono* 

hnrai  Rarfa.inrraQ.df  n.rU|[|  m ^ q,  i.paoXr  V 

Conua- 


Deprobationib.  ConcL 

Contrarifitinhacre  fibidiflflmilisFcJ.fcnfit  ind. 
c.ad  aurts.col.6.m  S.concl.vcrf.  j.  conlidcra , per ca> 
quxoblcmnta  funtiFrj.Paui.incSmcn.  adextraua. 
adonusvbiaittemporeluofuiflciudicatum  in  Ro- 
ta, tcgulascancellarixtdc  alias  dirpodtiones  ligare 
Cardinales,quos  refert, & fcq.Io.Scl.in  drratl.de  bc- 
ticf.q.  I z.col. s .nu. 29. vcrf.i tS  fi  Cardina  I is, cuius  fen- 
nntix teftem laudat  Dcc.in e.  1 .in  2.  Icd. coi.  i. in 2. 
notab.  nu.6.vcrf.tcrtio  addc.de  conftit. 

Vcruntamcntquicquid  fcnfcrinr  illi  authores,  vi- 
^deo  in  regulis  cancellari*  Leonis  X.incip.cumS.  N. 

CardinalcSfdTc  regulam , quod  Cardinalesinqui- 
bufeunq; regulis  cancellari* noncom prehendatur, 
nifiillxrcgulzfincin  fauorem  Cardinalium  , uel  ip- 
fxtcgulznierintedicx  incofilio  Cardiaaliu.idco  de 
hoc  noncfidifpuiaudum. 

Sexto  limitabis,  vt  non  ^cedat,tqn  eflent  pofira  in 
fupplicatione  verba  exprimentia  valorS  pertertiain 
pcrl6na,diccdo,vtaflCTiiur,&  ita  impcrlbnalitcr:  qa 
•ftlfitas valorisno  vitiat  gratiamfecus  fi  diceretur,  vt 
a(lcris,vcl,proutairerit.ficftiitdecilum  a DD  Rot.in 
dcci.?4.aliisdo.vbi  alicui  fitgratia.tit.de  rclcr.in  an- 
tiq.Sc  in  decif  727.fi  ponat  in  lupplicationc,alias77: 

’,  eo.tit.inantiq.qaillavcrba,vtaircris,vidcnfc6ditio. 
f»alia,fiitacft,iuxtalhiam  Cald.c6r.8.tir.dcrcfcrip.ct 
•Card.in  c6f.69Lvacatcquad3  parrocliiali.col.  j.vcrf. 
ipfiergo  in  ea  fiinoftro.it  Fcly.ind.c.ad  aures,  coi. 6. 
poft ni».  io.in  7.  conci. declarando  t iftud  procedere 
lthAbbai.inc.vlt.col.2.nu.9.dcpralumpt.  qn  verba 
Hierarum  funtconccpta  in pcrlonam impetrantis, vt 
^adiccbamr  pro  pane  talis  nobis  fitit  infinuamm,q> 
•ialcbnficium  vacauirtantotpc,&c  cuiusrcddiius,vt 
aflcritiir,valor5  ccnim  flotenorum  non  excedit,  quia 
tunc  non  dSt  inrclligi,qu6d  per  impetrante  illud  fue- 
rit fimplicitcraflcrtum.fcd  quod  impetras  dixit  illud 
ab  alijsaflcri,&eo  cafu  fufticiat  impetranti  probare, 

ita  aflcrctctur^fccusqn  omnia  verba  eflent  vnifor- 
mia  quia  licet  diceretur  vr  aflcniur , vt  intcll  igcrciur 
tn  fcilicctab  impcttante,4:  ira  procedit  dccif.Bifign. 
tit.de  pr*ben.dccif.6.vbi  tenet  contraniim,hoc  idem 
quoq  confirmat  Card.in  d.c.vlt.dc  prxfumpt.  vbi  et 
Fcl.col.3.n.6.ver.2.1imita.iSc  Barba,  in  rub.dcrdcrip. 
in  cJcm.col.  14.&  ibi  inrcHigit  dic'lum  Abb.proccde- 
rc,qntlla  aircrtiocflctcatilaraiperfonisdignis  , & 
fcifribusbcncficium.Tccus  fi  fiu  fler  procurata  ab  illo 
impctrante.quia  tunc  n6  valeret, ex  quo  a nla  prxbc- 
tetur  cxcogitadi  fraudcs.l.milcs.§.inulier.ftdc  adult. 
45  Sed  hiclc£lortvclimaduertasiftamc6ciliarionc 
apene  aduerfari  dccifioni  Bifigneti,  in  d.dccif.6.quo 
io  loco  voluit, q>  quomodocunq;  verba  proferantur, 
n6fit  vcrifimilc.q»  Pontifex  aliquid  poliiillct, nili  ad 
inftigationcfupplicantiSjideoinipcrlbiialiiasnohet 
vitiarc.Pr*rcrca,vt  icHquod  fentio,maniticftc  apcri.i , 
Bifign.in  d.dcc.d.non  tenet  cdtrariu , vt  nonnulli  sut 
arbitrari, immo  fumm.ariu  illiusdcCifionis  aperte  di- 
cit,q»  verbu , v-t  aflerif  impcrfonalc  no  inducat  furre- 
ptione,  & ibi  Bifign.  refert  varias  opiniones  audito- 
riirfcd  lin  fummarium  ibi  pofitum  vr  conuenirc  cum 
d.dccif.74  qu*  diferimen  conftituit  inrtrvcrbu  afle- 
iis,&;  aflcriiur.qdccifioapprobat  Pauinus  in  comen. 
cxtrauag.I0.22.in  2.cxtrauag.illamq;dift'crcntia  fc- 
quit  Fel.tScibi  late  Dcc.in  c.iurauir.in  princ.de  prob. 
& idem  Dcc.in  c.ad  hxc.il  4.  de  appellatio. 

Adhxctibi  cft  animaducrrcndumtlo.i.Selu.  in  d. 
traa.dcbcncf.inq.i2.par..i.col.2.poftnu. huiccb» 
trariam  tenae  Iniam.quod  Icilicct  verbum, vr.ifleri- 
tur.vicici  impetrationcni.Portrcmb  confiderabis , q> 
contex.in  auth.fi  quando.C. de  conii. pccun.ciii  inni- 
titur Rot.in  d.dcd.74.non  multum  probat  illam  dif- 
fcrcntiam;quia  ille  tcx.proccdit  in  padlo,nou  autem 
in  ftipulationc,vt  oftendit  laf.in  1.  flipulatio  ifla.§.  fi 
quisua.col.i.ff.dc  vcrb.oblig.&  Icquitur  Alc.iiil.  u 
yfi  quis  ica.in  primo  nota.if.de  vcib.oblig. 
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ARGVMENTVM. 

Quopadfo  probetur  impotentia  coeundi, 

.&  quibus  cognofeatur  fignis. 

1 Impotentis  cot&di probatur  tMtonft^ntvirliixvxoris.  ^ 

2 ludfciumutrU  in  impottntiacotundi probanda  qfto  fiat. 

3 T ritnnium  non  tjfi  txptdandum  in  impotentia  coeundi. 

4 Impotentia  coeundi Ji  appareat  per  infpeihontm , non  eft 

expeliandum  triennium  ad  dijfoluendum  matrimo^ 
nium,Jeeus  Ji  non  clari  conjiet  di  impotentia. 

5 Hodie  co»fiatd)odieag.itur. 

6 Conhihiriinonejiopuiineertii.  ‘ 

7 Impotentes pubereiJifeconJiteantur,poteJlmatrimoetium  • ^ 

declarari  nullum  jipermaferint  vnd  per  menfem  coeu  - 
do,ae  adbibita  uiri  iuramento  fe  effi  impotentem, 

S Triennium  nonejl expeSlandum  ad  dijfoluendum  matri 
mamunt propter  tmpotetiam  coeundi , quando  uirp£cr 
. ejlt  uel  alloqui  impeditus. 

g Continuum utrbumqtiopalio  Jit  intiUigendum.  ' 

20  impotttia  coeundi  quo  paSio probetur  lati  per  difiinlfio^ 
net txaminatum,& nu.ii.ir  iz,  .1 

) t 

Imnnrpnriij  probet 

■ lA*  nonnulla  arrigimus in  c6- 

clufionc  coitus  impocctia.verum  przterc^.qux  d no- 
bis ibi  fuere  tradit  j,(Sc  in  presdia  dliqua  de'  bmoi  m% 
tcria  in  medium  proferemus,  quo  f3cilior‘^lcdlori  pa^ 
teat  aditus  ad  cuiufcunq  rei  locos,  q ad  probationS 

1 fpccfani'inueniendos.linpotentia  itaq,-^oeudi  f pro- 
batur ex  confcilionc  viri , vxoris , poflqud  vna  per 
duos  menlespcrmi(crinr,dando  operi  carnal  i copu- 
lz,&  tn  non  potuit  vir e.icarnaiiiercognofcere:  ira 

* *ex  coi  iiuellc,^u,quC  noftri  fiimunrex  e.  i.  de  frig.de 
nialcf.probat,vbidlmol.in  i.col.in  vit.  intcllcdu,  ' 
quem  videtur  firmare.&  cum  eo  relidere,  iuxea  nota- 
ta p gl.in  Lcu  filiu.^.Sabinus.ff.ad  Trcb.Bai.  in  auch. 
ex  tcrtam6to.col.2.vcr.quo  vltimo.C.dc  collat.  & id 
firmat  Hoft.in  d.c.  i.col.  1 .vcr.iu  vcrodica$,du  ibi  in- 
diftindeaftirmat  ftandfi  cllccdfcllioni  parttu,  de  idS 
tcnctinsumadcfrig.de  malcf.fubnu.io.  verf  de  fiq- 
dem,dehocidSlcquiturlo.And.in  i.col.  verf.  fiaiic 
muliere  agcnrc,de  ex  allegatis  ab  Hcnric.Boic.iii  d.c. 

1. ver.autpcrconfcifioocm  ambaru  partium  apparet 

* hancefle 'cocm  fententi.i, fequendo vltimum  inrel- 
» ieduiii  Iun.de  Hoft.proutdc  * comuni  reflatur  Abb, 

in  c.laudabilem.nu.  5.de  frig.  de  malef.  de  lo.  Bruncl. 
in trad.de fponf.dcmatn.concl  xg.in  i.limir.nu.id.  C. 
£t  iftud  eo  vlq;  cft  veru, ve  eu  intcrucnit  confdfio 

2 vtriufq;  lufliciat  veru  iudiciuinfet  n6expedato  trii' 
nio.q»  ludicium  firp  tcftcs,hoccft,  pcriufm',  vna  cQ 
fcptiina  manu, (tue  per  afpcdu  de  vir"initatis,vt  prx- 
tcr  relatos dodorcsaflcruitCard.  in  d.c.  1.  de  frig.  de 
malcf.quo  in  loco  adducit  gldfic.laudabilem.eo^rit. 
de  probaiur  ex  edtexm  in  e.  propofmfti.  de  prob.quS 
gl.ibi  citat.hanc  can.opin.apertd  Icquutuscft  Inri.  in* 
d.c.laudabUc4n  prin.de  Hoft.cbl.vlt.  to.And.col.i. 
uerf.aliter  Iccumlum  eum.  Anch.ibid.  nu.  4.  de  7.1at^ 
diftinguit , ide^;  dodores  vbiq';  declarit  uerba  ueium 
indicium  pofira  in  e.  i.de' verba  iuftum  iudiciu  in  d.c. 
laudabilem^  de  uerba  redu  iudiciu  in  e.  vlt.  fih  expo-.  - 
(inonem  glo.in  d.c.i.inuctb.peruerum  iudiciu,de  in 

, d.c.laudabilcm,in  verb.iuftum  iudicium,hoceft,uel 
periuramentom  cum  Icptima  manu,  uel  perafptdii 
uirginitatiSfiuxta  c.propofiiifti.de  probat,  quod  citat ' 
gUn  d.c.laudabilem, de frig.de  malef. 

3 Ab  ifloruffiiladilccflit  Abb.in  d.c.laudabild.col.' 

2. nu.  5. ucrfc^ipono  contra  tcxt.de  lo.Biun.in  d.  trac.'* 
de  fponf.de  matiiin.coivcl.-ag.limit.i. qui  Ihlam  hdcv 

IcJepbfMa/cardifVQl,!,  Q % quam 


t 


* quam*communitcr fcribcntcs  com probSt , damnSr, 
&rcijciuntt  volunt<^  tricnniucflccxpc^andurn  n5 
obftanrc  confcflTioncconiugii.cxco.qudd  tcpos  trii. 
jiij  dnrur  ad  experientiam  copuix  coiugaiis:  nam  ix- 

dubitatur, an  frigiditas  (It  naturalts»ic  perpetua, an 
accidentalis,  & temporalis,  & ideoex  quo  vere  pro* 
bati  non  poffit, voluit  tex.in  d.cap.laudabilein<qu6(l 
debeatdari  ttiinium»  vtex  illo  curfu  temporis  appa- 
reat Ht  ne  temporalis,  an  perpetua. 

4 Conciliari  poreruntfbi inter fe diffidentes  aurito- 
res  hoc paQo,(l  dixerimus, 9>,aut  conflat  dcimpotS- 
tia  coeundi  per  infpedlion(,vt  quia  vir  habear  men- 
brum  ftccum,&  aridu,vel  mulier  fit  ardla.  Se  tue  ma- 
trimoniumdet incontinenti  declarari  nullu  abique 
iuro  Teptime  manus, & abfq;  (tco,q>  trieniu  e»eae- 

$ tur^a  hodie  c6(lat,thodic  agatur,!,  is  d quo.  (f..vt  in 

6 polTcfl'Jegar.3c  quia  in  cerristnon  eftopus  coieritis, 
i.cdrinuus  S eu  ita.  (F.de  verb.  obi.  & ita  concludunt 

^ Inn.Io.And.Hcnr.Boic.&aliiinda:.t.&ind.  e. lau- 
dabili:,dc  frig.de  malcf.atq;Spec.in  eod.tit.  nu.?.aut 
nAclarcco^st  de  impotetia,&  tue  fi  alter  neget  re^- 
rit  tpstricnniiiJ&riufin  (eptime  manus, iuxta  dirpofi- 

* tiemed  e.  laudabile, in  prinii  vero  ambo  edriteitur, 

7 exiriat  in  pknii&ma  pubertate,&  vna  p m&sS  per* 
n)aferinr,ac  vitiuretnun^  potui(Te,cu  ipla  neq;  cum 
alia  coirc.potcrit  dari  liectiacQ  alio  cdtrahedi,'Ct  m.i 
rrimoniu  nullu  declarari, iuxta  ('upcriusadduda:£t 
fi  epifeopo  videbit, poterit  St  adhibere  iurin  feptim^ 
manus  propinquorum, Huc  vicinorh  (cilicet,  vt  con- 
iugcsiurcntde  vaitate,c6faoguinci  vero  ,-vel  vicini 
de  credulitate, id  ci^quod  credat  illos  verum  iurarc, 
Vtftatutue(lind.(i.laudabile.§.nn  aut.dcfrig.de  ma- 
kf.de  hoc  fi  haberi  ppffiunt,alioquin  iufhciut  duo ; ve 
per  Atch.ind.c.rcquiGfti.2j.q.i,Ant.inc.vrt.nu.p.dc 
Abb.nu.  i2.de  frigid.de  malcf.cum  hxc  materia  plu> 
rimum  (ita  (it  ia  arbitrio  iudicantis , coQderata  qua- 
litate perfonamm  aiijrqj  circunriantiis. 

Vel  aliter  dici  potcrit,vrtunc  expedandu  (ittrien- 

5 niufqn  vircOctin  rmus,vcl  alias  impeditus,  adeo  ve 
expcrtdtia  minoris  tpis  no  cllct  certa , v t poli  Gotfre. 
tradit  loa.Andr.in  d.c.laudabile.col.a.circ.  Hn  de  ibi 
Anch.nu.2.atq;Prxpof.col.:. ycrf.Hoft.vcrodicit.de 
col.4.ver.qiixroan  loadligaftir.Vt  plurimu.  n.cohai^ 
bitatio,q  pbatione  impotcnx  inducit, det  clle  conti- 
nua,adeo  vt,n,vt  dicimus,  aductia  valaudine , pere- 
grih.itionc  vd.quouis  alio  calli  prxpcdiat,tpsfitrefti 
tuedfhvt  coiUtcx  dc.vlt.de  frig.ct  malcf.arg.I.i.S.;. 
& (i p inundatione.tf.de  itin  a^.prm.dc  ita  idem 
Brund.locoliipcnusaddiicto  poft  multas, & inter  fe 
difcrcparcs  dodoni  opiniones  relatas,  codudit.  Ve- 
rumth  rcclc  accipiendum  cft  illud  verbum  edtinua, 

9 t qf  (ir  inidli^endu  cogruis  horis,  locis,  dt  tempo- 

ribus, vetbaenim funtciuiliter  intcliigcnda.l. ficui. 
ff.de  (eruit,  de  arg.  corii,  qux  fcripfcre  dodores , dum 
ppinionem  Accurfti.tucri  conanrurin  auth.  inicrdi- 
cimii$,dc  epilc.de  cler.(cntientis,ludum  fcacchorum 
clericis cfle  permiftu:inquiunt enim , quod  vduti  eu 
fficitur , plaltcrjura  putiquam  exddatde  manu  cleri- 
ci,de  confccrar.dift.  nunq^meffe  inteUigen- 

duin  ciuilite;;,id  e^epngruis  horis,  de  cemporibiis. 

£c  quoniam  fupra'tnetiQncm  fcdmusde  fignis.ex 
quibus imporenti«cognoft:itur.Uummarim  ola  col- 
ligendo,diftinde  modos, .quibus  quaslibet  impotdtia 
probari  pofTitfColligcinifSvQuirpiam  i^mr  probatur 

10  imporcs.tautexipipptentia  nat.uraiii  autaccidenta- 
liiruifus  aut  ex  impotentia  naturali  tempora H,auc  ex 
iinppt^tia  maturalj  pctpetua<TdporaUs.haituralisim- 
pd.t5^ltia  e(Lqux  coQtingitriatutalkceppftatis  .deft- 
qi^,tjam,qu?iqtiidqm  quandiu  durab  id  m,vfque  ad 
pnberratp,'n^uin  impedleittaffiinonifi  contrahi  ,fcd 
dirioiit  ilcdtradu:ita  ^at  io  e>  l,dc  %.Hc  in  c.literas , 
&.incacceint.deipdrjmpiib,  dLCexil^vjtplurimu  im 
Mbcrc»a6sQtidoac44dco«&diu^bi;*ctm  visex^* 


lofephi  Mafeardi 

fumptioneiurisacccdit  poftpubertat?,  vtfaocitfi  ell 
inrclatisiunb.&ini.fixxor. ff.dcadulr  dcinc  i.dc 
delic.piicr.ncc  nos  ociost  diximus, vfqj.id  pubcrtatfr 
n3q;  poft  pubert.item  in  i p.  anno.vt  in  l.McIla.ffdc 
aliin.  Icg.  Ili  cotingere  polTct  puberd  adhuc  poft  pit* 
bertatS  no  cllc  idoncu  ad  cocudu , huic  vero  nihil  ei 
impedimeto  cft,  quominus  contrahere  matrimoniu 
poQirtq,  (i  c6traiut,no  ftatim  dirimif,ira  coirertradi- 


v.t. 


dcrcfcribetesinfup.  citatis  capitulis;dc  huc  itidciK- 
claf,q’saxit  Imp.inS.  per  occationem,  de  nupt.cof-4~ 

Verum  cill.  impuberes  ad  coeundum  impotentes 
femper  prxfumantuc.,  duo  tamen  funt  cafusiin  quib. 
rite  inatritnoniQcontrabcrc  polUint.cx  his  prior  cft» 
cum  probata  cft  coeundi; vt  noftri  loquutur,  defa^o 
potentia, quod  (e  imicuo  cognoucTint.-nam  runc ma- 
trimonium inter  huiulino^conrradlum  tenet:  ita 
mihi  probat  coi^x.inc.pubcrcs,  de  fpon.impub.nS 
licet  mino.*^  annis  non  ftt idoneus  ad  procreandum 
liberos,  vel  coitionem,  ta men  ft  contrarium  conftet » 
tunc,vtno(lridiciinr,prxlumpriD  cedit  veritati, & ad 
matrimonium  coiurahcndum  pubertas  non  ex 
norum  numero,  (ed  ex  vi  a natura  corpori  iudlta  me 
tiaiur.vtnoMtgl.ind.  e.  pubcrcs,&  huc «15  pertinet 
contex.in  c.dc  illis,3c  in  c.vit.  eod.tit. 

Pofterior  caliiscll.  qn  ali^sapparcrct  impubocm 
eu  alijscoijni:,  vrpoic.  Ii  minor qiiatuordecim annis 
contrahes  matrimoniu  cognoueric  alios ; nam  runc 
hmoi  matrimonmni  firmum  manet,  ita  obfetuaue* 
re  lnn.5c  vrctq  Abb.in  d.c  de  illis,vbi  ctlo.  And.& 
idem  clitt.fi  ex  aliis  lignisde  hoc  coftarc  polTet,  vt  (i 
a b a fpcdti  corporis.d  I fpol  i t i one  m e m broru  in, « fa- 
gacitatead  coeundum  pollet  idoneus  probarirvttra,- 
didere,  acq>  fenfete  ijdemmcr  5 nobis  relati  dodores» 
in  d.c.dc iMis  et  l.in d.c. puberes, dciponf  impub. 

1 1 Naturalis  impotentia  perpetua  probaiurf,  aut  ex 
frigiditatc,:^iu nimia  pinguedine, aut  fi  virilibus  ca- 
rcat,  vel  fi  ea  habear,  linrtn  ficca  ,etarida.licdoe« 
lo  And.ind.c.laud.ibiJc.  vbi  et  Inn.in  verb.  pruts,ct 
in  vcr.aliidiair.de  fi ig.et  malcf  qu?  omnia  ab  afpc- 
du  corporis pbant.vt  p.atctcxc.  fraterimalis.  co.rit. 
de  frig.ct  malef  heccadcfecudo  loco  poterit  pbari». 
fi  p tnenniii  coniugcs  vna  liabitau«int, iuxta  normS 
prxfcripiam,tn  d.c.landabilc  et  inter  Ic  coire  nequi- 
ucrint.vp  in  primisex  eo  coftarc  poterit,  fi  mulier  in- 
corrupta.cr  virgo  rcperiat,vt  aurhor  cft  Ant.de  Butr, 
in  d.c.vlt.focoliipcnus  relato,  in  verf  Icq.  et  ibi  poft 
cCi  Card.Alex:naminrcr  ligna  qux  ad  impotentiam 
viri  ptoband5  conumerari  folciu, illud  prxcipuu  eft, 
qn  vir  voluitfe  mifccrc,cu  vxorc.ct  Ic  non  fubtraxit» 
et  ui  mulier  virgo  rcpcrifiita  habemus  ex  cotext.d.c. 
,ppofu;lli.deprob.vtet  tradit  Anch.ind.c.i.n.ia.  de 
irig.ct  tnalef.ac  voluit  Abb.in  d.c.laudabilc,  circa  fi. 
co.tit.  Poltrcmo  hcc  i mpotetia-proba  t iuro  ipfius  vi- 

' ri  allercntis,fc  namraliicrfrigidQ  clTc,  nec  carnis  qdS 
vcncrcii  fentire  mofu,ct  hoc  id£  mulier  aftirmet.lep- 
temq ; vtriii fq  parentes  fi adfunt,vel  fi  abluat,  vicini 
ipforum,qui  bene  audiant,  l'c  credere  maritu  v«a  iu- 
tallcicr  nnilicrd  vera  dixi(Tc,iurciurandoaiHrniabut; 
vt  uidere  cft  ex  c6tex.d.c.lr.udabile,  et  docuic  Ho- 
ftien-in  fuin.tir.de  fponf.ermairi.il.qualitenucr.qd  (I 
maritus, et  in  ucrl^  quid  Ii  porcntia.ubi  er  profequitut 
praxiin,quxin  hmoi  caliiobfcruari  folct;  cteuin  am 
pliando,ct  limitando  declarat  lo  Bmnel.ind.tr.ic.dc 
iponf  et  rn.uri.c5cl.28 .5  nu.  i4.nfq;  ad  zucod.princ. 

12  impotentia  modoaccidciualistitidc  cft  duplex,  et 
duobus  modis  probat  ,aut(cilicctcx  manifolia,  aut 
occulta  impotentia, manifefta  ,pbat,fi  ei  uirilia  ftic- 
rint  amputara.ita  not3tHoft.A:r  GottV.in  su.dcfirig.  et 
malcf.cr  pofteostradidit  Aft£fis.Hb.(l.rir.2g.ccidcin 
Brim.in  d.trac.ctcocl.n.z.in  fi.utsiitfpadqi^s.cunu- 
chi,cthmoi,dcquib.in  l.ftfcrua^.iiic.  li.de  iur.dot.ee 
habemus  ab  Accur.in  fcd  illud.  Inifit. de  adopt.ia 
ucri}.fpadQacs»etin  iJfcd  cU  qfitu.^.  i.deiib.ct  poiih. 

&ab 


De  probationib.  CoitcIuC-DCCCXCII.  ro8 


* ab  eodem  Accur.ln  bi-tpii.fF.deGcir.ftial.fiftt- 
TOS  founm.  $.G  qiin  pucram.fF.ad  lc«.  Aquil. 

ImjXM<niiaocealraaecidenulucft,qu>orittirex 
n^lendisiquf  i noGrisdicunnirrortileqia.vcl  fi»an- 
n.Ae  quodiiiaiura.de  qaalicateplmitndtdlr  A«*0 
Iib4tit.i^.3e  in  4.diG.  ».ait.  i A Hoft.in  d/iunin.de 
^.S.mcimpot{tia.ira£occalta.Pctru5  de  Palude, 
an  4.dm.t4iatT-4.  Amalale  villa  nema , in  nad.de  m- 
ini^&capetinien.rAtr.malcf.aiq  idem  Holi.  Se  Ie>. 
■A'ndd^da^vltalef^g.Sc  malcf.qn  autS  .Scqfio  tales 
impoicmixptol^tcaua  matrimonii  dirimen^iSc 
diuonii.hacclaicdeacenteconiulasefidi  Io.  Bninel. 
tn  d.\i3a4eXpOfir.&  mBtri.vbi  ea  piofcfrohaic  cai- 
ininat  ampliSdo.Sc  limiiSdo , ac  qn  id(  locu  habear 
innmKcfcdecIataliaU«ri^  adiugitcau£is.cur  hxc  fc- 
paraiio.Sc  matrimonii  Iblutio  licti  pollii.Sc  debeat, 
in.;  rn 

• JSp<?iW-C  L,  V S l 0^  DCCCXC^ 

A R GV-M  E N T V M.  • I 

ImpctatatU  sitectioni  an  fit  ftandum, 

s y M M A & y M. 

g ~ibfsnmaiiq^iwi  dhw  ifidmmm  , camtrt  jwtm  tmU 
* Jiaumum,pTtfiimituT  aam^tcitstmm.,\  ■ ■ 

jidllyii  iiur  ii|ii#w»d>satdw.  . i 
1 n*  lilurtm/taofnfrion  JmrSt,lsrAfdi. 

c 

i m pCI  aUU  1 l.N  fiju,  jivenioni  Pape  v.de 
I tari.Rabar.in  clein.palloralis,in  pnnc.de  re 
i>lnlocoafleucrauit,qu6d  Ii  ImpeniortaOe^ 
iit  illu  m.contn  quem  bcill  iencitiam^lle  citatu.prq- 
SbiMcurdile  cnanm.vi  idquoqtoblciuauti  Bald.iii 
Lialcolii.ptzr&l<n]aiatfMit.mreper.  mverb.im- 

>ywiioiit)fc)te«liiin.vgibot  Imperatoria  credunt,  vt 

M ciwbdillamiia.oaaiiAind. 
j AmpliarcilhidTCiciit,vtImperatoricrcdaturtin 
>dbAoftAptio  ciU  bnealicAc  eonrul«,Gc  Icri  plit  bL 
in  1.CX  UsivIc.coLCdevcAam.  milit.  & colligirttr  ex 
conttnninl.quxro.inli.dcacdil. edid. adquod  cdGi> 
ledustfi-criam  Card.in  clem.ia].2.detc  iud.  reiiqua 
nidenda  emar  m condar.Prinocps,&  in  concl.Papa. 

CO^CLVS  10  DCCCXCL 

ARGVMENTVM. 

Implcmcntarn  allegans  debet  probare,  & 
qaopa&oid  procedar. 

SyMMARiyM.  V 
I Jmfkmentum  sUe^Mi^^Uttd  tUbitprohsrt. 

X bshft  m Ji  (ondttiontm  J&i  ol^r- 

mnmrfidn. 

'$■  Frmpmts  tidem.  \ \ 

4 Nom/scteHtidad,^u^  te/uturt€om/t^ncnpotfJltdt 

d^ri  opurtm^ 

5 BmctftK  w^ttmnh  mom fiftmU  foitR  cf ponit 

tHmm  ^ MMtUkprobtktrHijppOMrt  ommttx(tpt$oo<s, 
Jwiptidumbabtturpn)tittpk$nt*nf*on  fUtHptrtii^mdt' 
«Mf  mpUrttqmm  impUrttmr  $d  t p$od  t£h  impltndum. 

* Implementuro 

quit  wn«b«niriallcgamprobare  teoetUMliai  h6^ 
tmcbiirvtraacittimeft  ab  Vlp.inl.ialianas.S.  offer* 
ri»  obiemauit  B^taiw^ffUie  ad.anpc4ic,&  rn* 
-‘idlfiCt«ii>kiooiif.f5'*AciDiaemcxiiliiiMre.nu.t.vcff. 

I rfi  f okban  t4c  O^h.fQ  ooar.f74Hi*  1 7>bb.  1 .3c  conf. 
^74Ui.  it-iibaS-idcm  fennt  Sc^iun^in  conf.  77.  licet 
ia  <*0c  traditPahTJn  1 

<a^^.cxacatObi»^>t^t^ectma  oppofitio. 


idcffVoloi  t Com  .1  n con  f.  I odenuov  f •k4*  I • dc  i 

to8.na  j (.lih.2 Jc  in  conrr2.nu.nf1b.  iff is^ccedrt 
doililiimc  Menoch.in  c6l.  i.rm.  3»4Jjb:.  te&SimoQ 
dc  Pcc.conf.97.1m.  47.  arq;  D:  Pranc.  Buriar.  in  cao£ 
4^.nom.6dib.tat)uibuspo(lrem6  rcliibicriplifTibeu 
Dec.incdCj024M2.9t5:  i7.ld>.  3. 5canrccos  ilkido^ 
gnouitBut.inconC.j9.nu.?5.5c  conCa?.  nti.6. 5c  7.  p. 

X CwamiiacioiUd  airign.iriporch(  fquiaquxlibct 
procniOiomfecDntinercddmonts  rdliccr  fi  fibiob' 
ftoiaut  tidesaimdefi  cof)dujon£  appofuS  impletam 
foi  fic  non  probatur  per  adore  nec  ci  m nqoS  tid6  frj- 

3 genrt.fefi  icruaMdai^dc9,€t  lidc  oblcniando  fitintex-. 
polimoofjUjiMjcae^Ucuproponai,  Ia  t.5c  ibi  rrackmt 
Cum5c  al9.C4fe  pad.  iic  halxtur  ia  t...il  1 4fe  lurciu 
VI  5c  docuerunt  Dod.  pofigl.ibi  inCqui  fidem,  tf.  de 
tranfaCi.  5c  cautii  clf  irid.l.luiianuvd.&o^rri.  fF/de 
a^odip.&  anno  adticrncCrot  .in  cdC7t«ii3cauia  Ver 

4 ■laote.nu.  tamam  naaiacKnsidfadquod  ccnemttc6* 
lequ  i nbn  p6r  id.quodipfi  dafioportctdx^ueros/.in* 
tcriocarorent.ff.ioemdc  per  Bai.in  ciait.  qual.dom. 
pcop.fwd41c1u.10  vfib.fimdpjcidcoi  Ccor.«nconf.8d. 
in  pariencicaufa.Du.9  llccttam  ccihuutBero.ioc6fi 
] 44JMLt  i.Ub.i.dc  Butfat.in  c^Ciotemt.  riJib.  1.  qot 
ahosatar.quibusadhflirD.lofcphusLud.iniuiadC' 
GT.Pecui'.dccti^5ooum.xo.par.i. 

5 Ampiucpnmofocohxcconcl.tvtillaeicccptioi 
quodqusnoimpieucm  id,adquod  tcncbanir.&^pec 
cd>iici  quear.dc  fi  Icgc  municipali  efict  cautum, vto^ 
exccprioncs  rcijccicniurpauchore  Bar.in  bi.$.  & pa^ 
ui.tf.^vt  aur  clam.cui  accedit  Bal.m  l4x  hisprardijs. 
nu.i.C.dccuiC^. & Rom.  inconf.  244.  procuidemia 
diccndorum.cof.i  poA  nu.  <.vcrl'.iupcfeO«cd  aliis  rc> 
laris  ad  hoc  a Crau.in  d.conli  1 5 1 .00.4«.  eaode  Icquu* 
IUS  cfi  Iniam  Ccph  in  conl.407.nud9.1tb.'Si,  noc  latuit 
Rol.a  Val.in  com.5  imu.  j j.lib-i  Jc  in.c6i!  69.  nu.  n . 
I14  id£  ienfie  Crau  tn  conf.  J27.nu.i4A  in  conf  248. 
co)4>cn.ver.non  obfiat,cum  nonnuliisaliisad  idcm 
addudisabco.D.lolcph.Ludincdci.i4«io94.ilUr. 
in  J.ampJiar.quoirt  locoaj. alias  am^iaiionesad 
nofira  m conclufioncm  alfett , quem  videre  potens » 
^rcgie  cnim,vt  aUblct  matcriaiD  hatK  explicat 

6 Limitabis  eandem  concl.vt  non  habcatlocu.fqii 
non  liem  pcrcu,qui  debebat  implcrc.quin  implere* 
tundiquod  clla  implcnd  j.  quia  tunc  habetur  jp  tin- 
pietQivtiefpondu^m.dc  Prct.inconf.  28.nu.7.5c  in 
coofi59Jin.2.perrcg.l.iurc  ciuili.ff.de  condit.5c<U* 
monfir.dc  l.qui  opcras.d.locar.cum  fimil. 

Aiiam  limitationem  adducit  tdi  D.  lofcph.  Lud. 
locofiipcrius  addu<do»quciD  Videte  pocciis. 

COJiCLirsiO  DCCCXCU. 

ARGVMENTVM. 

Importunitas  ci  quibus  przfumatur . 

SyMMARIiTM. 

1 In^ortMmtAipr^fMtmturtMmconudfUtrfuiddprmci- 

pttfmod  ISO»  r/  eotMdendmm’ 

2 *FrmupiptrMtmp9rtwmt*UmcmaJltftpr£fumituTtfiuJU 

do  au%ak  xuro 

i 7rtnetpt0kfmdmtAifriiWiprwtpi,fmmMxnoxfirof9‘ 

ttdtMS^Tf/ipmtMr  obtmportunutiun  eonttjum. 

4 ImportnmtMii  pfHo prt^mmttur  jaidpidm  s pnnap€  f I» 

mfmmtfi  tQrftud^  rtm  aintuun. 

5 ImpQrtmmmuvjtnp^umMnrquidpismdprtm^ci 

i»  priMC^io4td^ta  digmutis, 

prpmdmk  jpmtmtri  ddpd- 

piiAgutn  $*mU(rjtromofmf  ilU  sdtmpkrt , mc  Jirusrt» 

7 S^jyd  dttMttr  foRrnm  irnim  Mdtpt^ 

S Jmp0rmmWUtMt»pr4^mtmfMr/aa4d4matio/aRa  sd 

poJlMUttomm  ■ •* 

9 J*ntmp9rf¥pitd0Aprt»cipA.at«JsmnvstRrfmiJpi„^ 

i(^tpb$M^<drdi,vdUi^  *0  4 Impot. 


Impbftunitati$;’S:ic‘??c*t 


paret.€]u6d  multatpertmponunitatein  concedatur» 
quae  alii*  non 'concederenmr:  ifardcnp^&e  lmp.in 
1.  t.Cde  perit,  boo.  Aibtdu  diaeiejcdqiioriiain  pJo* 
laaque  ita  io  nonnullis  inuerecuaia  p^oorium  in* 
hiauoneconftrio^tmur » vc  et  am  non  concedenda 
CribuatmiStdGquCiequunnir.muIdtMtfriqirimrniole* 
fti  nobis  rempcripteccfq.  crcbtat)&  ficotcapetUores» 
Vt  inquit  loipjn  !$.conlidereffiuS)  in  autheddetriea. 
i5t:fetn.col.;.  Ncigttarifnportunitatenapariafnutde 
his.perringalosdiaibcmas  (oiberecogimur  • vtidfi 
dritn  in  $.nclgttur,{n'  auth.vt  fad.ooajc06.  coUario. 
f.fic^etiam  luin.Ponr.ait  iit  c.on>nibtH.2.q.5.ptoptea 
multas, Sc  nimias redamationesyt^irieexbociui  nos 
diuerfis  pateibus  venerunt.  .. 

^ Hicit^.pritnuseAmodusaddetegendainkdcpne' 
romendam  ia)portnnitarcni>quidoiQilicct  princeps 
alicui  non  concedenda  coocod».,  ».i  > .-yj} 

.a  Pr^tesc^  p impoetunitatibtconccl!i(lepi«faminn! 
d^eps«quando  tsaoaii  pr^nti  magno  viro  cAcef* 
flrificfol.dt  Baxbtincoira  adeoydetdor.cuiii  qqidi 
/bleant  dtr  ad  extoe^endure  pecunias  > dsemda 
imponant'^  ->.■  .i‘. 

Infuper  princeps  aliquid  mQUeri^tVei  ptincipi  fen 
magno  tsiro  concedcns,przrumi«ur  perimporamira* 
lem  concd&mpqtManonprcfuinitrolibmasammtt 
9c  bDcquandocooceOit aliquid  cdntriius*  authoce 
Bft).in  i^;cbl:d.Cdeiem.dcaqua  ; ■ -*■'  ri 
'■iAmpiidsptinccpstconcedensrem  alienam»  vel  in 
pncritdidtmvterrii  premitor  ob  importunitati  con 
crntrieimritdiiumc&abVlp.ml.i.$.fiquisiprind* 
pttlfmeqoRiinloc.pobl.de  ita  fuit  re^ponfum  a Fuig. 
Uv^nriaorpnbpicnrDn.coi.^.verliiopereft.' 

' Jtbs-ffdcb(ric,qubd omoestconcdliooes immcofac» 


d.in  principe  efper  jweduiiM^^ 
Gofin  conii4 » .quari  tur.nu.Si$^  dciti 
caufa.tm4i.Thoin.Grain.mdi(xdfidj.4d(^i(^piB.* 
3 i.Oumiunan  conril.  170.  habita  dtUtt^mPf^lp 
Grat^nrefponr.  1 -Ipecies 

Hifrt^de|>ea(iaq.d<num.t2.  - l.cI. 

Muka  alid  peRimpommiutcmf  i 
ceda  non  vaier>^ciongaferiereccorcfi&;f.&dq|^ 
in  haft.derclwp.art.  r.^. ).  incrp.  mufra-peotri}^ 
tunicarem>dc  in  traft.vt  beac£aot&  vattatrii. 
adeumteteijcio.  ...... r.--..;»  - l.'lq*smu;oq,•^^ 

-A!i-3'j''.;{n.yo  b 

c o Ti  c L Vs  10  < Dmcxcun 

A R G V At  E N-T  V ,ri 


.Incendium  culpa  inhabitantium  prseiuna 
faduhf  ,quo  piiiab  iritcl’igat^,« 
buscafibuf  Hli  reaesHiyiik)  ;j  a 

s V M M A R Af. 

1 Inftndium I 

2 DHlhpltrunqutrtgulMmiitfif^nM.^*-,  't 

Ji pbtm 

4 Imendium  inhabitoatit  a 

\-'^^jidmmdtdonw,i^ibamaim  ^ 

adibus  twnbufiii.Quod  vt  fbidtm. 

6 Faamavimtfalittniut  pmad9mmmdebrtft«htm’A 

7 limiuH/  fadii  p4t0rfimdUttpnfi$aj4mU*«udi^^ 

8 dnimdiummmpM/tmit$ir'i  mfi  kaijfima 

. •■  9tji,mfi(<mtr»ratmprbbttur.  . v*';  - .iiiujb.t.l 

&,pU]Hooesfafta'd  prmdpioadeptauiignicatis  ,vel  p Jncmdium.noH  pne/wnituriHi^liuyiSviacm^mtfrm^g 
te^i»aulhusllnt  momenti » cum  taftarpct  imporru-  niji, quoad  tuipam  UutJpmarndnomitndidomftVm’ 

riilate^pnci(dmantur,perca.quznot.incficuc  ,ii  a.dc  r.i  tc  ■ :..iS!>i).ilqniA  ?. 

In  c.intelicfto  deiurciur.ideiu  Voluit  Cald.  in  conf.  i<s^mbdftaufa nonumt/Ar domdwm.fi  faSkm^.ipemiiib 

atitmui  caufa,  euiut  (^tra  $ton  vtaiurpoip^^tmliaii 


.jyCod.fir.deituciur.qucmicquitur  Fcly.inc.i.col.  4> 
ru.7.vcr.7uieclar.  de  prob.  vbi  dicit  le  conluluilTcad 
annullantMp  promiflioncsfaftaspcr  principes  vtcas  r 
obleruarc  nonteneStut.  idem  comproba uit  lo.  Lup. 
in  rcpc.c.  pcf  veftias.S.8o.in  prxfar.dedona.intervir. 
'A  vxoriHuc  optime  quadrat»  quod  fcriptum  reliquit 
'Abb.iti  d.c.ncuriila,('ubnu.i.nor.3.dcinreittr.qiK>in 

6 loco  tradit  > quod  (i  Cardinalcstpromittantintaic 
iilqba  cumiuramentoi  quclintin  praeiadiduin  di- 
gnitatisili  contiogatalrquem  ptomoucriad  papatu» 
non  tcncaturpromotusilla  adimplere,  ncc  Icniarc. 

7 .In  inirioautemfaftaicenremutitqriandOinixa  an* 

num,quia  adhuc  nqims  dicit ur»atgu.l.cum  quid.  ff.  li 
ccrt.pcr.vd^liasatbirrio  iudicisrdih^itrir.i.i  .C.dc 
riire  dclib.de  quo  multa  Pct.  Rcbuf.io  l.lViua.  if . no* 
uahs.lf; mr ircfb.'}T^hff.  ‘‘  .irim 

g Ad  ha;c  donatio  poftblaribncm  alicuius 

prxtiiiriiHirfafta  pen^np^umtate»  vtcoiliginir  e*  ‘ 
d.  1. 1 .C.dc  pr.bon.lfub.hklri.  vt^liriilcre  fcvrb.tn  I.  ?. 
n.quod-quilicl;  iur.ad  idemrerpendh  Rom'.m  condi. ' 
4j6.quod  iiidultft.col‘.yiin-<r.ff.r5S.vert;8t  d dicatar.ac 
ihl.Q  verb  V.de  virb.COBio.*fal»a4J»it».47.veri,dt  lidi*# 
C3tur.d'.ibi  mat.idem  innuit  Angi'  Aret,  in  traft . tdl. 
gl.si.itcmvcHquirT.vriumcx  AiiitcqiMSiin  d.hoc  et 


Hlm$ndptaufa  aon  ttntturpainfamHmtiJtoiftmntt^iP' 
ui  cmdiam  k$tuim  tx  f<mlUanhui  eaufk » qmi^tudf^- 
. ...  dum  fuum dtUqtnritufifar fime^io.  ■ . ’.;;i5Jnv 

i 1 Inttndy  caufa  no»  temtur  eondttiior , tum  non  trmatuf 
dkUuiffimaculpa,  \ i V ) v't'  0 J 

1 3 Inttndy  caufa  ttntturxondudor,  fi  in  eum  Uuijfima  cul- 

papoj/it  dmferrL'  x 

1 4 Incendium  culpa  patriifmilias  non ^ifimiturfafium^ 

• firttin  quikui  inemdtum  ortum  tjl  npofitfwdntinkh 

co  tuto, non ptncukfo,  . - . > . ), 

1 y Inctndy  caufa  non  tenHur  bahitatom,  JijutrH  iU^ci- 

. tttijsum  ab  bofiibuSpubUcit  yiultatrouUntt^ 
Stcutfiablx)Jiibmc<mdo{iorit,vtm».\6.  ".wkSa  t 

1 7 Jmt^^  ad  emendatiomm  agfs  dtbtt  bommudtni-fa^,-^ 

probare,euius  tdu/a  incendium  futritexortumfXtur. 

18  Incendyprincqnumj!nonpeobat»rnonte»emmrmym>-r 

t.  Um,^dtbmtabfoiui.  w ^ . va.-  • . *a 

19  Incendiu  cu^a  tnbabiialiunSprffmiifadtBfiSifi^t* 

■ utrumteftvigiktyisr diiigHts,^eontrariii probetur.  • 

20  incendmm  nonprafumitur  cu^a  irtbakitaatium  ortum 

• ftdudtbidemrarotont^erit,  ^ . .‘dHi/t-l  % 

2 iln/oUtmeq/utculpu  non  annumeratur, 

11  IntUdy  unmtjfi  caufa  abinimieii  lotatorit  tenetur  ipfth- 


ali)  plurimi  rcnftre.vtGurr.fen.iiloonCoydupcrpraE-  ,t  teacnr  ad  damna,  iiiudr^audpiiorit.  i 

mifla.poit  no.9.SoC;fen'.cof.  bUlia9Coi.4.nk.  * liinciay  imnujieatfddbitumieitioedtorii,  tmeturhmkr 


ad  damna  conduiioritjetiamjt.abjq}  locatoris  ctApa  m. 
ctndium  fuerit  fa£htm  :<fid  tamen  ad  mtsertam  fisam 

‘f  Jfiimmyfum,qaQdH.rsuetUisfimtlibmoBtndttem,,'-. 
‘'feftam.Dec.incbrili  ?4’i.vribpUfn*ftO«lW'.t.'flti<tl.C  qs  i^Damnmtdatu prouentjfeaiemmicMdtKmjitdueiutpH- 
iniquum,mprinc.nu.-y’^<fPodquf^t}tijantSi‘inciqi«t  A .tudictuad JautiritMttSorumdubioprs^mtudueBl 
ir)ccdiTiarum:foPnu.S9mccond.RuKin'CbC4i.  de  : r>s  ' r ;■  .crii.rilifaiii 


1 i.vcrl.ampltus  Se  hcrin'eN»;iib^t^m<^cotvt'.Cof.lea 
Conf.  ao.l^penumero^ol  .4.  mr.3.tfMebs4iri'<inl.ii  te- 
ftamctitQm.bor.:^pbRtN»i).vcrr.vftlmb41miia.C.de 


.{.i 


diiob.nu.z  j.&  in  confi  i7^.vilVriUkhiri«»i«»n«.t'sdib.  i '|rt  r*eur>  A i 1 v fV\  Ifriefiuirifaftumwlpaae* 

' xHip.''  AMVVUUlU4Viiab«^^ 


i.Alc.iri  traft. pnefump.teg.y.pnfe^.ii»«nbio. 


■ 
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* . probcnft  fcTpondic  FaD.in  i /.  vbi  * o>mmuni(f  r 

lchbcntoUr.4coA.przfL-^  vi^.iCacautucftabAi* 

rhcno  io  i*G  vendir«.tF.<lc  pcric.&:  commodrci  vtd. 
tccnim.I.Cgcncrarini  cttlpihabicaQt>bffnbait:ib 
3 ie vaddidaooe  pkufiquc  wimr*  t qu«  regulam  dc 
B$^buAc  Bvdn  l,i  .fT.dcrafd.dcr4tio.ajarahcivdc 
auflOipMua  Alex.m  co0f.5Q.nM  JUU>.  1 . vic<  ad  hoc 
^io»icfimGUrMrinrmslac.McnOkde4rb'^-car.  jyo 
mi<Vcrfrecnndusc0ca<uslib.a<Qanj.quaru. 

( CoMcltt^veroQOilxamifigjcnsiufismrcfpctucatcr 
«acmfiamgtdedfnpr^rcmia  paMcifcriniuxcoccnii: 
in  pfiiDMitaqi  id  (ladii  Bar.in  1.  i.in  pt^.  lf.co.de  off 
yref^  vigii. &ml.liquisexajgcoKiE^!l.anvcru 
iMc  b(icdi.n.4>Kde  cdco.vc  dc  lcup^u  BaJ»  vanis  i to 
<ji.caconridcndo,(um  pro6<cndaviiinconf  us.  fa 
^rn  q««(boni&  veriJiti  noa  ofa^ni  ib.cum  fcq.  vol . 
a.dc  io  I4i  codiior  poB  ou.  i . yerffi  a u c .fbetur,  & in 
fortuiiis  jiu^Cdc  pig.adiio.de  in  C01UI44 1 qui 
oam  magilkt.col.iJbi.jtcm  in  incendio. voi.i.  dc  io 
conf44^«quidam  nomine  Hcllonus.ou(n.;jkrol.).qi 
^ctimni  ciiin  conT49i.voi4.ad  idcm  rhdit  Rom. 
io  c6r.40i.copixlj|ppo(ito.  in  pnn.vbi  Hofat.  Mid. 
iBaddiLadeuod.quiplurcscicat»horuinieaccnua>n  - 
ycobaoicHict.Gabninconr.i^Mogoc.nu.t.vbiqua  - 
plura  occeflaria  habentur  in  hac  incendii  maici  la  ac 
<pK  Calc.in  coof  59*  ia  calu  Tadaanu.a.  vbi  pcruti> 
lia  ad  idfcribit.  dc  fexcenti  ali  j auclotcs  kd  uadidctc^ 
qoosomiKsfiEecenlerc  i^clicm. 

Ante  diem  ciauib  coiu  ponet  vcfpcr  O l y m po. 
Httrgii  iitfUcontulcoiuiD/clpoiiiis  munua  c^ciu 
fioooflrafMimolocoampliaiur)  vtproccdatieoi  ii 
^ .plurtaliM  habita  tofcs  eiufdcm  k>ci,t  vt  ide  c^naou- 
Xum  incokoteac  omnes  cnim  pcarKimumurio  culpai 
ptapcrtbcautCeUab.Vlpi.  inl.li  vcroplurcs.^.  icdJi 
€|uis.£dc  hi$»  qui  dcicccr.  vei  eftudci  .audioic  etiam 

Sali  ^ml.iqurfommis.nu. 'aC.de  pig.aUio. 

4 SccundoamplandacA.tvtnoniolumtcncaCde 
incendio  ptodomo.vbi  babaabar»/cd  cc  pro  vicinia 
«diboacotnbulbs  .iujt.  feomntiam  Peu  1 de  Vbgl.  io 
trac.lbcie.in  8.pat.q.i  3.  dc  hoc  v«  QeihGdemcedib 
ccnenifidccR  in  ieui  culpa.vcaitSaiy.mdd.  qus  Tor- 
tui cis.nu.i^  in  dJ.G  vendita  ia  h.tf.Sc  pcnc.  dc  c6t 
mod^rci  vend.be  reTponfumeft  a BaL  m d.conf44a, 
Jtib  nu.i.voi.).quod  ncciatuuMat.ial.i.nu.iot.iK 
ad  l^Cor.dc  ltcar.de  tradit  McnocjnctcaT.i90.au. 
is.v^acccdic.  ^ 

5 Huiusreiilla  ratio  eftinaip  culpa  fetu  in  te  pro- 
^ pciacaTum  prccedcnsinreaiienaobligarcculucuit. 
■Loccidit./.inhac.lT^d  lcg.Aq.de  LGleruutkruu.$. 
i)  OM  inTuUm.ir.caad  1.  Aquil.cum  it  vumsTa^um 
d twomicipccicuJacrahctcaoQdcbcar.d.l.  lilcruus 
^u.SiilWnacariutdf.ad  l.Aq.ita  UripruBal.md. 

£nT44i.num.t.vol.a.aiioqui  noncU^itgatus^ro 
ibiu  vicini>lkut  nec  rener. cu  magilnatmimpcrio 
fdes  Ium  depoliur  vel  iullo  mctuimcrodccucas.iic 
a^sad  ic  pccuenuet»vtToq»eiuin  caiu  aci  tope  kgis 
A qmmon  t cnebi  t>  v t conTuluk  Vlp.  io  l.li  ai  lusdi  .e(i 
dc  alia.  0*.  quod  vi.  aotcUm.de  ini.  n quis  tumo.^.qi 
dr.ftUd  1. Aq.vt  tradit Sabio d.i.  ii  veodiuan  G. licq;  « 
limitat  feUnctua  nos  jn  HalcTem.exc01n.91  depU 
cgic  Aod.GaiUia.pracx>blcr.obl'e.aa..o.3.vcr.porro 
7 TerubaropliabtS(tvtdtinculpa vidcaturpaccrU, . 
fniliai  pro  Tua  famiJia^dc  eu^quorum  opera  domi  vu 
tur  quia  dclm^dt  in  oAcio»  veb  lamiluris  coquina 
lia;  arti  prfpoutus  Tuie  vmllue  femina  ipiausdiJigg- 
tcr  odiciiS  exerceat » vei  famulus,  Cui  aulx » dc  (tabuli 
curaJucdaiUTa : GcrcJimusiia  aflcieaciAccur.  in  I. 
ocquid  in  vcrb.i  polTcBbrib.  fl;de  inccn.rui.  naufta. 

* cuiusdoChiaamlic*c6i9eriocdligiicAamrSaly.in 
d.l.'G  vendita  verGc.  led  Dodores  cbitei.ldooa^oc 
habet  intentionem  Gradatam  cx  iurispr^Tumptio- 
nede  qui  vult  illum  exdudacidebet  caluipptobaic: 
iu Tcnbuni fal ■ ia d.lii  acditoidtt^  Cdcfiig^i^o.  . 


Jmotanl.domos.lf.de  Icg.  r.canooan  cap.x.dcpoTdt 
Ang.in  conT9;.incip.inccndium. 

8 Eandem  ampliata CDcd  primumliniirabis;tete- 
nim  inccndurm  nonpixibminirjiiG  IcuiGima  cq^^ 
intcrucnUrciOiH  comrariu  prob«ur':  ideo  non  aeqcl 
quislcmperdelcuiinmacuipaitVt  admonuit  Acaib 
ub  aunusegixgic.qua  dode  lu  f.  prxtaca.in  veibo. 
ucbct,qtu  cua  idem  dicit  in  iurtode  ibi  An^ioftim. 
qutb,iiiod.rccontrahi-obiig.i)uctu  Accur.irquuntuf 
AlcxJnd«l*Gqiuscx  ameiirani»  /.  praetor  aiLap.7.dc 
ibi  IaCQu.3acumicq.l!.dccdcn.dcidc  Alcx.mcbG. 
5avUix,d(  opportune  cdGdcrat1fcCol4knuy.vcri.co* 
iirmo  pizdi^iib.  1.  dc  m conii  74.  vifo  mulo  qdius. 
col.a^nu.j.verT.iedprJcniinis  oonobil4ib.d.C^pia 
cooi.70.  circa  pninum  dubmm.  coi. mihi  z.vcd.  ipd 
qn  otuiin  cG  incendium  laT  1»  cdiU  16  cauia  mcita. 
nu.i«vol.i.dc  jn  ].  ii  quis  ),qij^ntua;ol,7.num. 
41.vaT.not.S1  diligcmct.U.liqu»scaui)o.driliaiugi 

**  elTc  iuagis“  coniiiiunitcrapprobaiam  duii  ids  la^ 

* ial.doiQotou.6.vbict  Alcx.iut>4.&dclcg.i. * com* 
munem quoq/aflcruitCioz. in  conT.6|V  nu.i6.de  is. 
idS  StdccLdu  A^m  dcc.f7.ou.7nc  aileruit,de  Ipaa. 
Crot.in  !i.CacoJ.4aiu.7i»Aa  i.conci.^c  vctb*.obli. 
dc  Bair.m  coni.  t40.ciliptobarerur.nii*}.iib.3.  cum 
^isqpoq.TcaGc  Couar.m  5.  deact.iib.cpiiom.  pqn. 

i. c.6.^.8.nu.  14.  vt  cnam  id  corroborat  auth-Tua  Soc. 
iurcgu.aaa.ui  vcrb.iiKcndiuan  i.Tallcni.inJi.vtdc 
iyiiimaducriit.SaJ.ind.l.qu«Toiruirisdc  Ana.incoT 

j,  I .Uilb  dt  diligemcrr  nu-4.  ad  tdem  reipoodit  Cfph. 
iuoxiT.67.nu.a9Uoi.i.atqucPariTui  ccmT.tl7.lnha;' 

* rcndoucntaa.Qu.iouoi  p.de*^ communi  cttainattc 
liatur  fiurCiii  coni.  > 9.udbproccirii  tbnnaro.num.d. 
uol.s.qbicquiddixait  GramindcaTt.inn.an  hoc 

* * communita  reprobatui  tcGc  Ftanc.Marc.in  cieciC. 
Dclphina.q.6o.pcr  tot.  dc  Menoc.de  arb.mdcaul.d. 
cai.  jpo.nu.9.dc  laiib.  a.ccnC4. 

9 VciufnumcnhxchmuactoeGinicUigcdattquO' 
ad  culpato  icuiUiiuara  m coin mucendo,  noti  quoad 
IcutlGmamincoimtccodoconcingcntemi  unde  tuG 
cx  natura  coiirraclusucaiatlcuiiTuDa  culpa  cx  inccq 
bio.non tcncbiiquisaciiODelcgis  Aquiheex  illale 
utiGma  culpa  a Icgc  prxluinpta:  Gcdoccr  Bar.  m rc' 
pc.t-9  Ncrqa.col.7.iu  7.prin.q.nu.ap.ucrT.itcqucrq 
Uirutii  culpa  IcuilTima.tVdcpotit.que  rclcrt.de  Tcquic 
Alcx.in  d.l.domos.coi.a.iiu.$.uctT  quia  reipoudco. 
£r.dcicg.i.dcind.$.pra;toraucol.a.n.8.ucriadi(tud 
argumcntum.de  idcm  Bar.in  l.qm  bona.^.cum  inter 
pp.i.Gdcdam.infc^.dc  in  l.de  clcgatcr.^.  G quadru- 
pain  (.oppoT.G!(iedolomalo>uc  amdit  Baidin  d. 
cdr44  tiUb  nu.  i.uol.  t .Gc  tcnfit  Bcrtr.  in  d.conT  laa 
nu.4.ucrTbii  non  obGatuol.  j.duTdcTuit  Tuur  Alex, 
ind.coni.raoum-p.de  ia.iib.i.  qi.de  placuit  Afi-in 
fad.dcciT75mu.8.iraStcenluitPaciTin  d.conl.87.n. 

X t.uol.4.atqucThoni.Fcratdniiac.cautclcau.j6.ia 
cip.pafluscA  di  GuTus»nu.a.  quibus  iefublcripGtMc* 
ho€.in  cacaT)90.nu.  io.de  Couar.in  d./.nu.  14. 

ib , Sccundoloco limitanda  cft cond.t  ut dns  incSdij 
ca  non  tenear,  li  inholpttioaduenaruiuel  horpituiQ 
ci  inccodium.Gt  Tadum.  uci  alterius  cuiuTpid , cuius 
opera  pataGimiiiasnon  utatur,  quu  cius  culpa  alre- 
ci  non  debet  cile  noxia.ncq;  dampu  atfare.Ted  iibid- 
G h^tcditana.ff.de  a^.gclt.l.9quii.lf4crcgu  jur.de 
«ta  loquunc  luriGxinw  ti  m d.Ui  iouus  Icruu.  $.li  q$ 
2niuU,dc  in  S.G  Tornacanus.de  in  d*lqui  CKCidit.S.ia 
hac.if.ad  l.Aqa.uttcGaturSal.in  d.l.iiueodita.nu.;. 
quia  hacrationc  incendium  Tonuiium  ciTedf,  cd  co 
tum  opaam  npo  d^cnt>ut  idcm  ibi.inquitmu.$.dc 
in  dl.qux  ibnu1tis.nu.7a1aT.nn  autem  familuru. 

II  , Tatio  limita  non  tenen  dnm;tG  TamiliarisCo* 
quinzaicl  alo  oBiciocbGitutusdc  ^ligdta  circa  iiiu 
munus  habucnr^iduti  ignS  tcgSdo,uc^cxtmgucdch 
ut  dcbuic.de  poftea  aliuitamiliaiis  ad  hqc  nodcGuu 
tus  ad  coquini  acccGit.  accoidit»  de  mt  nus  diU' 


. lofephi  Malcafdi  ■ :>t. 


f 8tcr  iUfi  aYHuTianir.VnrfePCs  locate, vd  pignoridat? 
funr  cdbullx:  parerfamilias  propter  illius  fadum 
'tenetur, -guia  extra  officium  fuum  deliquirvt proba* 
fi  fornacarius, & ex  l.fiexrraneus.ff.  loc.  fic 
'ix  d.l.fi  vcndita.t.rffp.vt  refcrt  Sal.in  d.l.quatfortui* 
ris.nutn.r-verf  (Inautem  familiaris. 

Quano  limitatur,  vt  non  procedat  in  conduflorc, 

tzt  qui  non  teneturdelcullfima  culpa  : Vtrcf^nfurti 
■fiiit  k G*p0.in  conf.d.70.  na.4.  vcrf.fed  qn  cft  ortum 
incendiu . Vndi  (1  conduAordomustnco  nodis  t&. 
pcKC  fblum  duaspucllasdimifitia.  annosnatas,& 
luubnem  ao.feltem  annor,  non  dicitur  rri  aliqua  cul- 
pa faltem  lata, vel  reui,adc6^dcinc€diO'rencaturv 
'^amuis  didar  puelis  minus  diligCter  ignem  cufio* 
dierint,quia  patresfamilias diligenter confitcueruht, 
habere  familiam  tam  minorum , quim  maioru',  er- 
go cdisconfuettidO  culpam  excludir.l.  pignus.  C.  de 
pig.ad.ficqVde  fiddinfimilicafu  fcobtinuiffcCtc- 
mon«  refert  faf  in  d.l.fi  quis  ex  argenr.S.  praetor  ait» 
rr.jtTff.dced8.itarnditPetr.Anch.inc6f.!48.pdcci. 

I/  ' 'IRud  fublimirabistVt locum  habear, fnifi  culpale- 
triffimSpoffitfin  condridiwem  conferri, quia  fbenum 
dITeraaucriteontra  locareMs  VotuRrarem  in  loco  pc~ 
rieUlofb.quodpoilei  fiiit  incendii kaufa.l.videamo$ 
S-vIt.ff.loc.ita  Sal.in  d.l.qusfomhtts.nu.-p.<in  fi.'&  ii 
in  iudi't:ianum.p.€.  loc.  • ' 

14  * Quinto  vdimWihites.tquodfadoirtecndio domi 

nils  culpa  vaeat,firesit  A quibus  incediiintOrtum  cft^ 
repolit»  erantih  Iococdgruo,dc  tuto,  nonrpcrtculo- 
foloci.namq:  fccuritas  culpam  cxcludffduxta  ftmdi 
tiam  Sal.in  d.l. (i>  vendita, dc  in  d.i.qu»  fortuitis:  ficq;* 
cauthmcfidPetr.Ancb.ind.conf  ;48.nU.  * '•  “■ 

1$  ‘Sexto  limitahtn  f Ii  incendium  focrif  ab  hollibtii 
publicis-vcl  latronibus  immiflum  ‘.  Incendiarii  enim 
Iblhm  tenenmr.non  habitatores , cum  culpa  vacent, 
vtrefctipfir  Imp.Philippusin  l.dauopcta,  C.  dc  his, 
qui  accuC.  non  pqfT  vbi  SaliCi 

16  Hoc  idem  fublimitandum  eft,  vr  non  procedar, t fi 
ab hofiibuscondudoris id  tadum  fiiillct,quipo(lcd 
dudionem  inimicitias  captaflct,vt  ita  tradit  Caias  I: 
Cinl.fi  merccs.S.culp».ft  locat,  vbi  dixirdamnuni 
quod  quis  patitur  ab  inimicis  propriis  fui  culpa  pati 
intclligi.ficSalind.l.quxfortuitis.nu.p.in  fi. 

t7  Scptim6limitanda'conclufio , tquodadurusad 
incendii  emendationem,  debeat  ft dum  certi  homi- 
nis probarcid  edocere,holpitiscuJpa,vel  cerri  fiii  fa- 
miliaris , cuius  opera  in  hofpitio  vtiwr,  incendium 
exortum  fiiific . etenim  fi  hoc  non  probaret  m caufi 
fuccumbferct:  nam  hofpcsptoptcr  omnes  non  tene- 
tur. 1.  licet.  S.  vlt.  ff.  nau.cau.fta.S.curare,  inft.de  ad. 
Vbi  ergo  id  non  deducitur,  tnccrtirudorcinanct,& 
& probatio  dcficit.arg.l.duo  funt  Titii.fF.  dc  tcft,  mt. 
vt  inquit  5c  S.il.ind.l.qu»  fortuitis,  nu.  Jo.  verf  quid* 
faciet . Etquia  fine  culpa  certi  hominis  non  punimr 
incendium,idc6  cerri  hominiscuipam  probare  opot 
tet  ,authorc  laf.in  d.S.  pistor  ait,num.  1 ?.vcrf!ill^ 
glo.fit  Annan.in  d.conf.Ti.num.B.in  fi.ficrcrpblidif' 
& Bald.ind  conl.44i.lbbnum.i.  verf  fi  autem  certi 
hominis.vol.4.atq.  Rom.in  d.conf.4oi.nu.i,Gram. 

etiam  in  d.decif.j.num.j.&Afflid.ind.dccif.t7.nu, 

1 5 4.&  5.  vbi  dicit,  quando  non  conftat  f clare  deprirf* 
cipio  ignis, vnde  originem  habuerit,dcbcrc  ferri  fetf- 
tentiam  ablbluroriam,pcrc6tex.in  l.fi  vero,  §.  quod 
fi  cx  mcridiano.ft.de  his, qui  dcic.  vel  eftuvr  & Icnfit 
Bald.inl.li  creditw.nu.a.C.dcpig.ad.&  Rom.  ind. 
conf.401.li1b  nu.2.Alcx.ind.conf;jo.iiibnu.s.  verf 
& iuxta  hoc.lib.  i.Bahetiam  ind.conf  4pi.pofthu.  t 
inquit^iuod  fi  non  confter  dc  origine'^^  Ur  inqnf- 
linoscSlucuifle  vigileseflc,*  dil^entts.lndubiOnS  ' 
teticri  de  inceodto.tpiibnsacccdit  Ffan.Marc.in  did. 

6t.perror.vtSceen(uitCrai»ma.inconfaz.incaiiu 
* firemu  miUtis.nu.  ),&  iu  * communiter  concludere 
Co^ait  Aad.CitiUihia.ptta.oWa,o^^  aj.nu, 


> in  fi.idefo  Vefimt  PanfiiA  ctmf.97.  Inhcifmdo  reririi«* 
ti.nu.5.verftamcnad«xitendutneft,d  hum.8:A;  tij 
vol«m.4.&  Calca.in  coof.  67.pt*dwi  feripUt  Apo* 
ftolus.cdl.d.nurti.  13.  ' ‘0<  • 1 : 

Odaub  lifoitarar,vtcoflctitfio(li9  Mrftratprflun^  c 

19  ptio  non  habeat  focum  i tquahdo  habiwoMs  cqiiF 
lucueruntefl'crigUttjatq;diligtwci,'qiii'awl«fen»r 
per  clTc  piarfumunnir,  A:  propferitd  Trt  eos  iratlaeft  cA 
ferenda  culpa,  nlfi  negligemicfodieia  oftelHtontOM; 
'vrrdponfuin  efti  Bald.in  d.cohCfSM 
4.quem  fequitnr  Alex.in  d.l.  doinos^hi/iS.vbfriA  iiv» 
ter  c*rfcra . ff.de  leg.  k A Ibid . 1 a f.fub  hurtua  -verft  vnde 
alibi.Aidem  Alex.in  d.'l  fi  quis  cxargetftah^AiprQf 
tor  aitjcoli  j.nu  9.verfition  omir«!yiff‘.decdeh.'A:iiid> 
coni'5o.in  fi.iib.i.  quod  etiam  inlignerelam  putauit 
Marf.  fing.  39 } regJ&  conf 77.'in  caufa  aflertMifiifita*’ 

* tis.nu.  1 3.&  Cafp.io  d.confl70.vcr.&  idebad  hOc,per 
dd.li  vcndita.lF.depcfic.A  comm.rei 

lo.Crot.in'  S.Cato»l.4inu.76.  verf.nbtatc^AHim  j ff.de 
vcrb.obl.atq  FratK.Nicbhft;iniiit^^€;deSddn«numj, 
48.vcrr.vnde  vidcmusveidefnadcediffiiMSBfti  Calc, 
ind.conf.66.nu  I . la.infin.  . 'lo.-.tof  > < 

30  Non6  limitabis,  f Vt  locum  fibinoh  v^cetifi 

21  cendium  rarocontingirquiainfolitbscafiAtculp^ 
hd  annumcratur.l.cum  duobus,$.damnaJ  ffi  profbCi 
& arg.l.fiftulas.S.frumcnta.ff.dc  c5trah.cmpt.  vt  ua* 
dit  Bal.in  hi. prope  fin.C.dcpa  .i';.ui.u..  .-.:i 

Decimo  limitabis;vt  non  procedat»  fi  incendituia 

23 1 fuerit  iinmiftiimabinimicis  locatoris,  quia  tuc  ne- 
dum condudor  erit  in  culpa,nec  ad  pcofionemprx* 
flandam  ipfi  locatori  tenebitur  , verum  locttoriplh 
ad  inrcrclTc,A  damnacondutloris  obligati» erit , cft  . 
inccndium,A  damnu^n  inde  td^uurum  diofturdatli 
tulpa  locatoris,  vel  lairem  dicatur  fadumad  iniurif 
ipfius.pcr  d.l.fi  merccs.$.culp2^,  A ibi  Bart.fF.loc.  A 
idem  Barr.in  hcotcm.S.qui  inaxtmo$,ft.de  pubi. 

.23  Quod  A locum  habebit , ftum  fi  inimicitia  orta  * 
fit  culpa  iplius  locatoris,  tum  etiam  fi  ablq*  eius  euh 
pa;iux.fcnientiamg)o.Bart.  Sal.  ACaftr.  ind.S^l* 
ps.idcin  voluere  Arer.in  conf.  1 39.incip.quia  cd^U' 
tatio.  num.  i.,vbi  tradit  paria  cQc,  vcl  quod  inimici^ 
tia  pcdTeritculpa  locatoris,  vel  quod  ii  tqcu  fit  dana- 
num  ad  iniuriam  fua  m hoc  etiam  aperf  A voluit  Rui. 
in  conf.  147  vifishis,qu»propohuntur,nu.i.Aleq. 
vol.i.A  Com.coof  i3.licctdiffusi.col.pcn.  lib.4.  ad 
idem  lpcdat,quod  rcfpondit  Alex,  in  conf  84,  pon* 
deratishis.col.z.n.4.  verfadidem  adduco,lib.6.duni.  ^ 
aQimaduenir.quodquandoculpa  locatoris,  vel  vA- 
ditofisproceircrir  ^erra,vr  propter  inimicitias  qoas 
habebat  communitas  iufti,  vcliniufti,  communitas 
ipfa  tcnca tur ad intereffe. idem  videtur fenrireS^c.  > 
rit.deiniur.A  dam.dat.f.a.no.  r6.  verf  led  pone  ini* 
mtois  mus.  huc  itidem  pertinet , quod  cautfi  reliquit 
Abb.in  conf.2i.inq.nu.3.1i.i.vbiconfuluit,  qu6d  fi 
quis  captos  fuerit  propter  reprefaiiasin  odium  alicu- 
iusfiiAaSiillictcncaturcapto  ad  damnum»  qipaflus 
cft, A latius  profequitur  Gozad.in  conf.  27.  in  caula 
cddnAorff,col.5.nu.20.A  Icq.A  ibi.cohpexir.  mcd. 

* atteftatur^ita  fe  habcrc*communcm  fcnbcmiu  Icn- 
tenriam,qu6d  fcilicct  locator  teneatur  ad  damnum 
datQabciusinimiciSifiuc  inimicitia  defcenderitcz 

24culpa  fua,fiuenon.Et  in  dubiotprzfumendu  wcdS* 
nu  illatu  proucnifleab  inimicis  locatoris  in  cius  pm 
iudiciO , A ad  fauorem  condu Aoris : vt  confulms  in- 
duRom.ia  conf.7.vifisncccfliui)s»cohi.nu.i.A  fcq. 

COfi  C L VS  / o DCCCXGJi^. 

ARGVMENTVM.  '■  * 

Ex  quibus  probetur  ioceftus  • 

1 Ifmjiut  fnbMiamt  ■tftmijjuu , 

tantutu 


De  probationib.  Conci  DCCCXCV-  »o 


tMHtuni,iT  duos  alios^quicaitum/olunt  probint. 

3 Licitum  tft  arguere  tx  comundsona  duarum  legum , vel 
■ duorum  capitulorum. 

4 Juct^us  probatur  ex  conqteejliom  vxorii  per  famam 

G uftet  confattguintos. 

5 CapHorumJbrma,  iy  exceptionum  dtfinfionum , quo pa- 

{loft  «onapieuda  tn  crtmmc  wctfiui,rcmiftiic. 

* probationugcnerataliasja  nobis  (Ime 

tradita.qux-  facile  ad  ibccftus^batio 
B(Siuxt3  fa^i  qualiiatcin  pertinere  po(tnt , vt in  co 
eluGonc.Adulreriu.incddu(ionccoitw.in  cocl.co 
.puUiin  condunoncFornicatio^osiaprzrentia  id- 
circo illise  medio  dcreliclis pauca  aitingcinui,qux 
ad  inceftus  probationem  fpctiaoiu  fpciiant. 
Inceftum  itaque  probare  voles  id  facile  potcrir  c6 

2 lequi,n  p duos  tcftcsitqui  cofanguinitate  tin  prober, 
non  autem  nefandam  corporis  inccr^c  coqiunclio' 
nem>  3c  per  duos  alios,  tedes,  qui  coifii  probent, non 
affinitatem  dcmonftrabit.vt  egregie  icebat  liald-ia 
l.Gallus.§.illecafuspcnllu  tcx.col.z.liibnu  i.in  j. 
not-iSc  ibidcnvlmo.coba.  verf.  item  not.  viuod  licitu 

3 cft.ft.de  libe.  & pofthu.vbi  probatur,  t<iuod  licitum 
cft  arguerqcxconiundionc  duarum  legum, vei  duo- 
rum capitulorum, ergo,  &tcftiucDlUrcfert  6e  fequi- 
torlaf.inrcpe.ladinoncndi.col.84.nu.i6i.vcrl'lcca 
do  faciunt.  (F.deiurciur. 

4 Inceftus  etiam  probatur  fex  coqucftioncvxotis, 
quod  fuusconiunx  cum  affine  rem  habuit,  probatur 
quoque  per  fama, & per  tcftescoiUangiuncos,dcquI 
bus omnibus  meminit  Ang.de  Cafti  o in  conf.94,  vi 
Ia  inquifitioncnu.i  inter  condlia  criminalia  diucrfo 
rum.quem  videas. 

5 Qno  vero  pado  firconcipicnd.a  tcapimloru  for- 
ipa  in  hoc  crimine  inceftus ; dc  quomodo  in  cod.  fa- 
cinore exceptiones  dcfcn(ionu,qnsr  ptobendxollc- 
ninrar  fint  tormandz , adeundus  eru  Petr.  Follcr.  in 
praAxrim.in  d.part.prin.  tit.de  forma  c.in  crim.  incc 
fius.vbi  id  egte^c  docet. 

Cone  LVS!0  DCCCXCV. 

A R G V M E N T V M.  , 
Vtprobecur  indicium  explicatum. 

SVMMARIVM. 

I I ndkhem  quodlibet  regulariter  probatur per  duot  tefht. 

X Indicium  it  IcueJj  minimum  duobus  ttjiibus probari. 

) T tfks  m probando  indicio  debent  tjjfe  omni  exceptione  ma 
iores . 

4 IndidumremotumduobuiteRibui probari. 

5 Jndieiumpropiaqummvmico  teJU probari.  -AmpUal nu. 

j.Contrarium,riu.q.Coneiliatto,rtmiJ{ue.Ttu.\o. 

6 Tetlisvnicui  ad  probadum indicium  propinquum  debet , 

tjft  omni  exceptibnt  macor. 

8 Indicium  propinquum  vnico  tejle  prcdiatur,  dummodo 
alia  eireunjlantianon  rejijlaut. 
i 1 Indicia  multa  Ufiibut  Jingulartbus  probata  tffcere  ptf- 
funt  vt  quis  torqueatur.  Contr.m*.  1 2. 

13  Indicium  eum  pluribus  ttjiihui  probatur , non  debent  tjle 

ufitt  omnrtxeeptione  maiores. 

14  7* tjhi  non  debent  ^e  ornmexetptione  maiores  ad  inueJU- 

gandum , torquendum , non  autem  ad puniendum. 

QssoddeelarayVtnu.t^. 

t6I ndseium' probatur  per  probationem  verijimiltm.  ; 
tq  indiesetm probatur  per  leiits  dtpontsetes  de  fama. 

18  Indicium  ex fugaortsemiuramtino fugientis  tolli. 

^ Tn  rl  1 11  m «luodlibet,  vt  plurimum  fpto- 

■**••*  ^ *^ * ^ bati debere pv duostcllcs au- 

■ikor  eft  Accur.io  i.  vlt.in  vcrb.vel  indici  is.  C.fami.cr 

' cifocmusdodiinamcbiioibcnti^  caiculocflctc. 


ceptam  camq:  fingularcm  c(lc  Dodio.  tradunt,  cuo- 
dcin  Acctir.lcquitur  Bar.in  l.vlt.col.2.nu.7.vcrl'qu? 
ro  qiialitcr.ffdcquzftio.vbi  criam  Sal.  & idem  Ban. 
in  l.admonendi  col.7.po(l  nu.  1 y.tfdc  iurciur.cx  Icn- 
.tentia  lnno.inc.Gcut.il  i.extra  de  Gino. idem  voluit 
Ang.Arc.in  tradf.iiulef.in  verb  fama  publica, coi. ;> 
vcrl.qro  qualiter  probet  indicium  ad  id£rndit  Alex, 
in  confli,  vifo  proceftu.  col.4.po(l  nu.6.vcr(i  rpeun- 
do,&  fortius,  lib.  1 . in  coni'.  1 8o.[in  c3  Angeiofum 
col.2.nu.i.&  ddib.z.&inconf  t.vifoprocclVu.col.j. 
nu.5.vcrf.indiciumautcm  iib.7.&  inconf.i  t.lentio. 
nu.6.lib.4.5c  in  conf  i ;S.  vifu  copia  dcnunciationis. 
col.2.nu.4.vecf.  z.relp  ondeo.l  ib.6.&  in  cof.216.po1> 
deratis  his  col.i.num.l.vcri'.  prxrcrc‘a  potcftdia,co. 
lib.6.&  in  conf.z.vifo  prooellii.col.5-nuviy.vcrf.non 
obftat  etiam  fi  diceretur  lib.  7v  5c  inaonf.  ap.  clarilTi- 
inc  Dod.col.*s.nu.2i.vcrf.quinimovnaqu^quccon 
iccf  ura.  cod.lib./;  (ic  leniit,  Coepol.  in  confccim. 
3 i.nuin.  10.  quod  probauir,  & Riiin.  in  conf  7.nu.  y. 
& in  coiif.  1 37.  oum.  14. vol.  quinto  ciufilcin  fuit  Icii- 
tentix  Rimin.lcn.m  coni.3  id.nu.i  3. vol.:. in  conliL 
ii.num.a6.&  in  confpt.num.aS.vol.i.candcmldi- 
tentiam  plurimi  aliiconfirmaucre,!'!  Gtam.in  conC 
ciuil-5pf.nu.24-&  in  voto  z2.niim.iiCorn.conf  2601. 
in  Ijtcra  F.volu.3.in  conf  i07.in  litcra  K-  & m conii. 

1 91  .in  litcra H.vol  4. .\lex.de Kcuo.inconf  64.  nu. 
* 4-vbi^attcftamr  de  'c6i.  Conradiin  tiia  praxi  crim.lu 
i.ir.j.dcotf.prer.in  cau.crim.na.z6.1odoc.Damhou 
der.infuj  praxi  crim  c.36.nu.  14.  Noucl.in  fuaprax 
crim.in  pnn.nu.  16  Bertr.in conf  164. nu.y.  vol-7.  in 
conf42.iiu.5.(Sc  inconf  309. nu.y.  vol. 6.  in  conf  41  s. 
nu.6.vol.4.in  conf  57.011 6.  vol.a.incdt.i  22.  nn.z.dc 
inconf  137-nu.  i6.vol.i-  Albauncof  56.11.28. Crau. 
incdf6.n.i2.6c  lieq.Franc.Bnin.ialuu  tracl.de  iiuii. 
& tort.z.q  prin.  Cl.ar.m  lua  praxi chm.  !».hn.q. 22.111 
‘ p^in.vbi  dicit  hac  clfc  * cocm  cuclufncc  habere  con 
tradic^orc.cuiusluTx  ccftein  laudatAng.de  Calt-m- 
ter  conf  aim.dmec.m  conf94.num.  26.l1b-i  .6c  Soc. 

' p.iritcrattcftantgde  ‘ cumuni mcoiU'.y4.  nu.2.vol.4. 

Eandem  coucluf  pluribus  munitam  .luthoricatibus 
. velim  amplies, vt  procedat  etiam  fi  t indicium  fit  le- 
uc,mmimuin,6c  dcbilc,prouc  loa.de  Amic.in  conii. 
7.num-2.4-inconf  8 >.nu.  iz.conf  $6.nu.  1 2.6c  in  coli. 

1 27.IIU.  lo.vbi  plurcs  alios  aliegat  idem  lenticutes.6c 
Clar.in  d.q.zz.in  prin. 

Secundo  ainpiia,vc  hi  duo  tcftes  t debeant  clTc  ha 
biles, omni  exceptione  maiorcs,6ccontcftcs;vt  rndic 
Bal.inconfy  i y.quidam  fuit  interfecfus,  nii.a.vofs. 
fic etiam aftcrnirGrat.in  conf  45.  nu.  t i.vol.z.  ira 
cautum  cft  a Panf  in  conf  16 ^.nu.  1 i.vol. i -hoc  com 
probauit&Gcphal.in  conf204.nu.r7.  vol.z.  vrccn- 
ltiit&  Maniic.in  confzis-nu-  26.&inconf  248.nu. 
p. vol.  1.  in  eandem  dclccndirlentcnciain  Alb.i.  in  d. 
conf  56.num.2s. 6c  Bertr.in  (iipra  relatis  conlilijs,dc 
quate  pluribus  in  locis  meminit  Marfvtin  conf  zz. 
nu.io.vbiplurcs  concordes  refert, 6cin  conf  yp.nu.6. 
&conf7p.iiu.io.6cconf88.nu.iy. 

N unc  vero  primum  limitabis  cande  conclufionS 
locum  habcrc,t  qn  ageretur  de  probado  vno  indicio 
remoto, 6c  mediato  ipli  malcficio.na  tuncrequirunc 
duotcftcsrvt  tradidit  idemmet  .■Yccurf  md.l.vlt.vbi 
Bar.6c  aiij.C.fam.crcif  quibus  accedit  Cy  n.  i n 1. 3-C. 
ad  icg.lui  .maicft.Bal.in  l.z.  coi.  i.poft  nu.  3 .C.quoru 
app.nontccip.6c  in  confpy.incip.  An  mandatarius, 
antefi.  vol.y.dt  in  l.H  quis  cxargctanjs,  Si.  9 G plurcs, 
ff.de  edendo.  9 nec  prxtcrijt  Ans.  in  l.fi.  ft’.q>  metus 
ca.&  inauthen.de  tefta.impcrfcu.in  prin.col.z.ver. 

& not.diligentcr,  neq;  latuit  Safin  1.  vlt.  C.dc  quqft. 
ad  9 idem  confultum  cft  ab  Alcxan.inconf  5 C0I.2. 
nu.4.lib.  1 .(ic  aflcucrauit  Marf  in  cofiliis  nupet  a no 
bisaddudis,vbi  idem  fentictesauthores  rcccnfc't,ac 
inl.i.^.id£  Cornelio,  nu.a.  ver.  fccus  autem  cft. 6^  \n 
d,l.  i.S.prxtetca,nu.57.vaf  pisKcrcacbtradidli 

£trman\^ 


Idfephi  Mafcardi 


1 


ftrinam.  ff.  dequ*ftio.&  in  l.dc  minore.  S.  plurimu , 
nu.  joj.verliquod  aut  jndidum.ft.eodc>&.inl<  vnius 
facinoris.S.tcftcsrorqucndi.col.i.  num.  2.(f.  cod.  ve 
Ct  Caurum cft  ab  Aic.inc5r.45^.nu.i.&  a Io- de  Arni 
cislin  cofiliis  de  quibus  fupra  meminimus,  & d Ccpii. 
inconf*!  j j.nu.io.&  in  c6(  2o6.nu.i  9.V0I.7.  i U.uin. 
quoque  in  d.con(;7.nu.t  .&  in  d.conf  i j7.nu.14.vol. 
5;atquc  a Deci.in  c.l  icet  caulam.nu.  17.cxn-.de  prob. 
vrque  volucre  Ofafch.in  dee.  Pedemon.  1 p.  nu.  1 6.& 
Clar.in  d.q.ia.circa  mcd.  3t  Buri  in  condio-  G.ilpar 
Landincllus  col.7.nu.zj.vbi  dc*communi,vol.i. 

Sccusvcro  el1(;t,  f qn  tradarcturde  probando  in- 
xliciopropinquo>rcu  immediato  ipli  maleficio:  nam 
tunc  vnicus  teff  is  facit  i ndiciuin  ad  torturi,  vt  docuc 
re Dodtfupra  cit.ati,(Sc prxfcrtim  Alcin dxonf.  4jy. 
nu.  i.vbi  inquit  ha  ne  opinionem  efle  canonizatam 
tim  i n fchol is.qiil  m|in  iudicijsiquam  * ois  tenent  in 
d.l.admoncndi.d;  Mari,  in  rupradidisconlilijs:  eid. 
Icntentix  accedit  Parif.in  condit  imu.  2.  vol-4-  Soci. 
Icn.in  d.condj4.nu.  i.vol.?.  Abb.in  cond72.  nu  1 .Se 
Clar.in  d.  q.  22.  in  prine,  vbi  aliegatalioin  loco  Ac- 
cur.in  l.ilquis,in  vcr.conuidus,C.ad  Icg.  lul.maidK 
cuius  traditionem  dicit  efle  *communitcrapproba> 
ta  m ,(ccundunv  Boer  .dee.  1 6/.nu.  j . Gul  .de  Bcncd.in 
i.par.rcp.c.Raynutius, nt1.j4.de  tefla.&:  Rol.I  Val. 

' incOdy.  nu.j.vol.i.&ita  ^^communiterderuaridieit 
C^pol.  in  cond40.id4.dub.  incrim.dl  Paris.de  Pur. 
de  lindicat.c.i  z.in  pn  n. 

PoftcriCHcm  li  mirationis  noftnr  pa  rtem  veli  m de- 
clares,f vt  is  vnicus  teflis  debeat  cflTcomni  exceptio- 
ncmaior,inuulnerabiIis,indubitatu$,Stcuinullacd- 
icdfurarcnflar,  aliter  non  probaret:  vt  loquutuscfl 
Crau.in  cddpp.  nii.4.  fiai.  authoritarc permotus  in  1. 
m i 1 itcs,§.oportct<C.de  quxB.&  cond  2 s 9.  i nci  p.  ver- 
ba inquintionis,col.i.ad  fi.  vol.t.&  inebf  4i.incip. 
^duppoliro flarutOtin  fi.vol.5.  vt  Ct  cenfuit  Ang.in  1. 
vlr  C.dequxfl.arq;  Alex.in  codi24.coi.2.n.io  verd’ 
inpropofitoct  vol.d.idcc6iuluitCrau.m  codd.n.ti. 
& Alba.c6d72.u.8.&  hoc idc Clar.in  prax.cn  § vlt. 
q.zi.vcr.vnu  rh  fcias.&  Ccpha.lcnlcrc  in  d.  cod  1 j }. 
nu.22.vol.j.lic  voluit  & Mardin  prac.cri.S.diligctcr 
nu.7i.&  72.vcrdpttrca  c6tra  didlu  Spe.&  I ling.  J4z. 
&Conrad.in  1'ua  prax.cnm.iib.i.^.;.deodi.  prxtin" 
caulis  crim.nu. 25. inc.incip.qu  reus  interrogatus. 

Vbi  ampliat,!  » talis  vnicus  teflis  deponeret  fu 
per  dido  noUis  tempore  dequuro.d unimodo  conila 
reteum  efle  talis  naturx  ex  medicorum  iudicio.qi 
noclu  viderer , etiam  (inc  aliquo  dplcndorc,  vel  quia 


crcld  quC  refert  & fcquiturSocfenin  d.codsfUU.t. 
vol.  j .nocej;  lequiuir  Fran.Bmn.in  d.tra^.de  indi.4c . 
ton.col.2.nu.5.  vtetiam  decidirGram,dcci,H.n.jo. 
& jy.inconl'.erim.j2.nu.io.&  Alba.ind.c6d71.nu. 

1 S .vbi  rationS  adducir,  qa  tunc  vnu  diftfl  coadiuuat 
aliud  &oIa  tendiir ad ciind.firt5.qui  pmouent  Ale.' 
authoritatein  c61.77.iuc3  accufarionis,I  fi.li.i . atqj 
id6  Alex.in  c6d6'. habita  fupcrc6tcnris,  mi.io.li.i. 

12  Contra  tamen  f hanc  limitationem  Rare  videtur  ' 
Alex  .i  n d.  cod  * 80.  nu  d.lib.  1.  qucrti  cri-tm  pluri  ihis 
alijs  in  locis  ita  fenrientein  refert  Gramm.  in  tonf.  ji 
in  cauda  Regi  j fifci.nu.  1 8.at  que  Cxpol  in  d.conf.  J 2. 
nu.  16.  vna  eum  alus  ab  cod.  Gramin.  ibid.  allegati^ 
& in  hac  lententia  relidcr. 

I j Quarto  declaranda  tibi  cf  it  conclufio , f vt  qn  in» 
dicimn  probatur  pcrplurcstefles.non  requiratur  tue 
quod  fint  omni  exceptione  maiores. prout  dicit  Soc. 
fen  ind.cond54.col.2.poftnu  4.v«r;praerca  & fccu 
do,vol.j.vt&  innuit  Bal.inconf4i7-indp.qu«dan« 
mulier, coi. 2.num  6.  verditem  ad  probanda  indicia, 
vol.^.quibiisacccditCorrad.in  liia  prax.  crim.lib.i* 
S.^dcotfi.prarror.incaud  crim.nu.2}.vbiallcg.Cra. 

inconf.J5iiui'9- 

14  Id  tn  cft  intelligendum,  vt  verum  non  fit  t quoad 
puniendum, l'ed  quo.id  inucfligandum,5c  Cttorqncn 
dum  • qui.i  tunc  fuificinnt,  licet  non  liiit  omni  exce- 
ptione maiores,  dummodo  vcrolimilia  deponant, 
proutdicit  Rom.  inconf.45 i.qusdam  mu!ier,nu.8. 
verditem  ad  piobandum.pcrmotuscxd.  Kmilitcs.S. 
oportet,  C.de  quxlho.  cuius  fnis  innititur  Gram.  in 
condcrim.i. excellens dnc,nu.5.vcr  nam  ad  hoc m- 
detur,  qui  loquitur  de  tortura,  & ad  hoc  citat  Bal.  in* 
I. eundos  populos,  C0I.6.  e.  dedumma  Trinitate,  & 
hdccathol.idcm  Grammat.dcciditin  dcc,?4-in  pi? 
denti  dccifione,nu  i 1 .&  in  condyo.in  caufa  CxfarcI 
li.num.io.quoin  locotamen  illud  declarat  procede 

15  re,  tqt‘-7ndo  huuidmodi  teftcs infames,  fcualitei^ 
teftimonio  dicendo  reiecii  depoluiflent  contra  ali- 
quem cuin  tortura , quia  alias  ablquc  tormentis  non 
fiint  admittendi, & admilfi  non  probant, per  conicx. 
iiic.li  tcftcs,vcr.fi  autem  ea  rcicoiiditio,4.q.J.&inl, 
ob  carmen. §-li  ea  rei  conditio,  ft.de  tcfli.  eu  alijsibi- 
dem  ab  cod-  citatis,  idem  coiiftrmauitGram.in  voc. 
zj.incaula  nobilis  Donati,nu. i.vcr.  & cir.i. 

Vcriim  prxtcr  tcftium  probationem  indiciii  quo- 

16  que  poterit  probari  per  probatione  t vciolimilf;  lux 
ta  liiiam  Fd.inc.inprxrcntia,col.7.nu.i6.vcr.z.limi 
ta,dc  prob.vbi  allcgBal.in  l.non  hoc,C.vndccogn. 


luna  luceret, vel  adellcr  aliud  lumen,  vel  quia  ftiiflct'  lybucrerpcxirSc  Ale.  in  con(.452.nu.i.cii  inquit,  tq» 

,.  indicium  probatur  per  refles  deponentes  de  fama, 

quxdima  quoties  cIl  vcrolimilis  & facit  indicium 
ad  torturam, de  etiam  Iciniplenain  probationem, fal 
tem  in  foro  Canonico, in  quoad  ftdi  veritatem  ma 
gisattcndmirdccundum  Dodo.inc.vcnicns,i. extra 
de  teftibus.de  voluitGand.ini^aiR.dc  quxft.Se  Guid. 
de  Suz.in  fimili  rraCl.in  rub.  qualitcrrcusfubiiciat  Ic 
tomita:.  & ita  etiam  dicit  Riminal. Icn.in  conl.iS.nu. 
24.voliim.  I.vbi  ideo  inquic,qu6d  indicia  debent  cf- 
Ic  vcrilimilia. 

18  Poftrcnio  indicium,!  quod  ex  fuga  inducitur,  tol- 
litur per  piobarioncm  iadam  ab  ipfb  fugiente  inter 
polito  cius  iuramento,  prout  rtngularircr&  egregie 
dixit  Cyn.  in  1.  vir.  C-derequi.  reis,  quod  di  Aum  pro 
iniigni  refert  & fcquitur  Franc.  Bmn.in  fuotraA.de 
indic.&  fortur.q.  i.par.  col.6.nu.  1 2.  in  fi.  verf  item 
voluitCyn.  que  reccnferHipp.Marf.in  rub.C-dcpro 
bat.num.  i j j.vcrf.iftam  tn  conclufioncm.&  in  fing. 
I s 5.  incip.  fuga  non  facit  indicium,  inquit  ad  vnum 
aducrtcnduin  efle , & arrigendum  aures , quod  cafu 
quo  fiiga  inducat  aliquam  przfumptioncm  contra 
aliquemifeu  indicium,  talis  prstfumpriotalitcrindu- 
Aa  perfugam  tollatur  per  mramentum  ipfiusfugicn 
m,  quoddiAum  dicununqul  cUc  obiiuiooi  traden- 

dum, 


valde  propinquus,  vel  qma  cognouiflet  voces,  quas 
notas  h.ibebat,  allcgado  Plot.m  rcp.l.  fi  quando,  nu. 
842.vll]ucadnii.845.C.vndc  vi. 

S Sccundodcclarabisfdtimmodoalixcircunft.lti^ 
non  rcfiftanr.proutdiui  iodoc.  m fua  praxi  crim.ca. 
j6.nu.i5.Atf1.inconllir.  rcg.lib.i.rub.Z7.dchomic. 
clan.nu.42.  vbi  aUos  allegat. 

9 Arramen  teontra  eandem  limitationis  partem  vr 
fentircBofTin  praA.ctim.intit.de  indic  ante  tortu, 
nu.  1 8. fcq. dicens  id  etiam  in  indicio  propinquo 
habcrclocum,vt  per  duostclles  probetur  omni  exee 

* prionc  maiores,  idem  refert  ex ‘communi  Aicx.de 

’*  Ncuo.inconl.’97-nu.i4.vol.i.  a quo  diAovti  ‘com- 
muniter oblcmatodc  vero  neminem  dilcreparc  re- 
ibondicBurf.inconr.jS.inulta  lubtilitcr,nu. 2. vbi  re- 
fert Bolog.de  Clar.ira  Icnticnics. 

10  Cuius torrouerficrcconciliationStpctcrc poteris 
abco.Glar.m  praA.cnm.§.vlt.q.22.incip.  vihim  cft. 

.1 1 Tenio  loco  illimanda  cft  cdchilio,!  q>  licet  vnu 
quodqi  indiciu  per  duos  teftcs  proban  debear,  tn  qn 
lunt  moi  ta  indicia,  fi  probarent  per  teftcs  lingulares 
fiaet,vt  ex  talibus  indiens  lic  probatisorirene  plures 
prxl'umptioncs,qu.'c  facerent  indicium  ad  toreuta, 
li  aedimus  Uc  attefiau  f ulg.il9 phon  d.i.  v it.Gfaui. 
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De  probadonib.  ConcL  DCCCXCVI-  m 


ad  a<limiin(U«mica<oa- 
tnme  & indicmfiig?  h(X  idem  voluicCaliUn  fiio 
0ft£«.uaaicvcrt  544.  loap  ^uoiuam  ^pc  ame  fin. 

i^O’HCLV  S t O DCCCXCVl. 

ARGVMENTVM. 

lafymii  quo  pzdo  piobetur , A quomodo 
tcftes  debeant  deponere  fuper  eiofdem 
probatione. 

syMMumvM. 

1 t^mtU  tpiihii  pntMmr. 

I /yinwM  Jmoimi  ujHtm  umlmmfoltjlpnttrt, 

3 ^••mUirJiihiiJmgiitankmprattHir. 

i J^»mUfief)k»limrrfiTUfinfnittmr,nftririhirvt 
WiamadiftammixgmiitfmKuarttlU^miim. 

bomtgtUMrQi. 

JumftvMn^amimt  imftmU  nu  tH. 
wtkiwmjmidtA, 

tnftmimi  tjeurtt  dunu  mox  prok*t. 

II  TtflnfiftrmfimUJifmmi^mUdiitti  tUpomn, « U 

hmmmtlyJtftUT  fnht.. 

fit  m4m»lm,t»  nu.  14. 

1 5 itftmUprokMttrui  nuMfiau fidm, 

1 6 l^mtispnkmtmTptT  mfrumtmmrnfiitumu, 
ITtirfmai  npofiit  fntliis,  rom^i. 

* Infami^im  talicuiuihommif  ^biripei 

«^aolcptu  leiiquh  nOmTl- 
linn  locis  lonoc-vi  in  primis  in  ocnm  opnncit.po(l 
eoi  .1 JTO.  I .verflcd  fi  h«  infsmii  A poft  nu.).«crii. 
DC^i5vr.dccol.J.i>u.6.in  vcrb.nouCTiris.^  inc.imfui 
filionis.n.s.in  vcrbdcdinfimitoclciccal.  cu  hoc  it 
^fit  Bfmicont.  in  md.  dc  iccuu . poli  vcili  cu  afit 
3 iix)ninc.nii.4i.vbietduost£)tiscnc  adipiamin^ 
■auun  probandi  dicit-ri  dc  inquit  Spcc.in  ii.vilbigi- 
(m.na.>.vcrf.|bpcr  probatiooc  aurem  intamiac. 

3 Uautampliandumcll.vtctii  procedar,  t fi  refles 

finrfingnlarcs ; quia  4 ex  his  ptobao  dixit  Alex,  ie 

<oel.  141.  ponderans  marureqi  peri pedis,  nu.x.col. 
i.va£pr«tcrca  refles  difcorde$&  fingularcs,volu.i. 
& in  chC.  I47.vfib  ihenure  & dubiit.  coi . vli.  pofl  nu. 
30.ver£pr*terea  tetlesfiagulares.yol.7.  acanre  cu  n 
animadueitit  Spec.in  S.i  jmi.  i 7-  verC  7 fi  vnus  reflis 
fiipcrinCamia  probanda.  4 in  S.  vilb  igitur,  pofl  uu. 
•.rerfatem  ooaeft  neccflc.tit.  de  inquifii.  pofl  Inno. 
iac.qualitet4qQulx.paiflo.i.rct£ncccflg>  necifle 
oCsteflcs  ab  cild4  pet  roiam..f.ti  tde  accHfat  quibus 
adbxKt  Bardo  dide  minore.b.  plurimu.nu.14.verC 
fiid  quul  fi  tcAcsdiucrfi.eUequarftdchoe  oiam  dilu 
ddecxplicauuiul.i.col.(.verr.ircmqooil  infamia, 
pofl  nu.14.Cdc  refla  .quod  ioquitui  Maif.  in  d.!i.pla 
nmnm.  dXdeminoa.nu.  7 i.vctCaliam  etiam  dubi- 
tationem format  hic  Bai-  flide  quaefl. 

4 ioielligCiVtcontcflcsttaroenfiotinipfainCimia 
inogatar  rtduit  BaJ.  io  ill.tal.;.coLvciCiiem  qiuid 
Ulfanna  probatur. 

Verum  ptobaninu  infamii  pcrteftes,vthi  cooclu 

i demet  ipfam  pnnbenr.f  reqiiirm^  «rdih.^^ 


ex c)uo  infans  orta  fit,ptobcnt'ita  lancitnin  eft  in  c- 
pcsrfim  iiim.ii. refles,  dc  reflib.ind  4 in  c. vrcirca.de 
clcc.in  d.^criam  comprobat  Bal.  in  1. 1 num.s.vecC 
poflet  hiC  dubuari.flaic  his  qui  aot.iniain . 4 in  1 Caf 
fius  Longinusaia.7.vcrf.lcd  nuoqtiid  infamia  horni' 
nicflidc  lcnar.quem  refcrt  4 fequiiur  Bertr jn  conii. 
I7.vilb  procetliicaufxcapix.  nu.9.vaCadiicio,<p  ad 
probandum,  vol.a.idcm  ccnfiiit  lo-Crorincradde 
'teflib.par.i.QU.7.verlicontratiumteniiicBal. 

6 FrxicreaiiiUteflesfupcrmfamiadepa«enies,tdc 

beor  deponere  illum  cfleinfamani  de  graui  crimine 
apudbonos  4 hoocftos  virot.vt  tradit  Inno,  in  c cu 
oprxtcat.in  i.  coi. pofl lui-i. veri,  hem  debet  adiiccre 
inieflimonioA  col.i.pofl  n-i.  verf, nobis  vf.  4 co|. 
3.nu.6.in  yerb.naucritis.dcaccu4icui  adlixret  bpc.in 
S.vifo  igit.abisui  ei  piti4c  tractemus,  pofl  nu.|.  ver. 
fiigitaliquo.4ou.t.  veri;  lupcrprobatione.intit.de 
inmiifit.  idem  tradit  fcl.in  c.  mquifitionis  S.qfiuifli. 
col.i.vctCiJiotex  ics.dcaccuC  4 placuir  Butr.in  d. 
c.cuoportcatmu.it.vbi  Ancb.n.io.4  Zabarel.inc. 
qualitcr.lidunttn.col.7xleaccuC  idc  voluit  GcmLin 
c.fi  iscui.nu.8. 4 pxo.  tiidcaccnf.  ciuidem  hur  1'mx 
Craon  c6L4i.veocrabilis  D.  lacob.n.  1 .ver.  1.»  .<p  4 
cAprobautt  Nicol.MiCio  rcpcr.in  vcib.  leflis  fi  dicat 

7 quCinfiimatuaidcmq  ceflestdcbCtdiceiealiquasp 
iumpuoiics4  cAicdiuas,  ex  qb.  dida  infamia  ongi- 
netraxit:vttcraliti!l.mmagm.|aadio.inc.quicunqi 
S.quod  lihuin  vcib.  dioamaiosdeconcubrnariis. 

i Alioquiauc  fi  pcobamrt infamia  fimplicnct  ex 
voce  po^liidequa  non  eflcutandu.'vtl.dccunona. 
C-dcpoc^  c.Oiiutdcclcd.4coiligitcx  Bar.in  l.dc 
minore. fi.pluriinu.nu.iS.  vcrC  iflacnim  fxniaefl  if 
laaiUK  df  vana  vox  populi.  4 poli  nu.  jo.  verf  dico, 
epifla  non  probat,  leddicimr  magis  vana  vox.  4in 
fi.vcrCrcfpondeoiimclligam.  ibiuhasnocllct  tama, 
fcd  magis  vana  vox  populi. lf.de quxilio.4  videmur 
hocidcni  voImilelnno4Spc.  in  fiipctioiibus  addu 
disloas.-vtairctuitgUs.ui  piag.fand.md.vcrb,  ditia 
matos.vcri.  aliis  fiptobacurinlamialimplieiier. 

p Ad  hzc  tcllcs  t luperuitaiiiia  deponentes,  debent 
tedderccam  lui  didi,  vr  docet  Innoc  in  d.c.eu  opor- 
teat col.i4»fl  nuiii.i.val.  4 dcbci  fubiiccrecam-4 
coi.  t.vctUi  aur  tcllcs.4  nu-^-vciCiicm  fiiihcicnsca 
cfl.4ind.dJ]ualiier4qo. il  :.nu.i.mvcrb.4  fama, 
idem  fcalirSpec.md.fi.vifo  igitur,  pofl  nu.s.  4 verf 
fuper  probanoncalcioquiC  hos  fcquurus  cll  Abb.pn 

c. veoiens.il  i.au.9  vetf.  4faciuiirpro  hoc,  de  icltib. 
4 md.c.cumoporreai. nu.i  i.vcri. 4 puto,  vbi Feli. 
col.7.in  fi.  pofl  nu.  6.hoc  etiam  allcru  ir  gl . in  pragm. 
fand.ui  d.c  quicunq;  b.  tf  Ii  hi.  fuper  verb.  dufania- 
loubi,  quod  leitci  dcpoiicorcs  dc  concubin. 

Nec  velim  quifqni  arbiirciiuillam  raiionC  ,fcio, 

to  t qa  fum  vicinus.quzin  plutib.aliis  recipi  rur,in  ptg 
fenaa  vabdam  efle  futuri.  Ad  probandi  namqi  infa 
miam  hanc  nihil  valercauthor  cfl  Fran.  Putpu.in  i. 
i.col.ia.n.ioo.verCejtqua  ampliatioae.  fl.fi  cet.pct. 

I ■ Prout  nec  il  Ii  fatis  cflcili  leflis  dicant  dc  h oc  apud 

populis  ioiamii  extaiCHfocct  lnno.io  d.c  cum  opor- 
icac.col.  f.poft  nu-4  verl.illud  aut  non  vf  luflieere.4 
idemvf  Icmitcind  cap.qualiter4  quandoil  a.pofl 
nu.t.verl.  fcd  non  listficic huic.  4 idem  dixit  Barr  iti 

d. b.  plutiniuniail.de  minorc.nu.  X 1 . veri.  Icd  quid  li 
tcflis  dicat. ft'.dequzfl.  4 hunc  Icquiiur  Abb.  ind.  c. 
vcniais.col.  s-poilnu.  1 1 .vcr.non  enim  fulficic,^  po 
pulus habeat  1II6  luijKdO.riralcicflib.  vi  tr  tradit  d. 
gl.magm.fand.iii  d.vcib.dilfamaios.  verfnoneniii) 
lrimcudiccrc.idcm  Fcl.m  da:4nqwlitioiiis!»a]uzfi- 
uiflixol.J.veif.tertio  noc.deaccuf.in  hanc  quoq;  fett 
teiuiamicfponilit  Crau.ind.coaC4i.nu.7.  vetiprx- 
tuca  non  probant-ubi  piutes  allegar  ad  hoc. 

II  Proinde  tcflis  deponedot  lupcrinfamia.debctre- 

ftiftcari,q>  eft  iolamu  inter  maiorem  panem  hoitii. 

auiucl  uiciniz4Uutlod,snqueerac  tama,  4 i its,. 

iou 


f 


iori  parre  audmerit.Prtradit  gUn  dx.iin)iiHitionis.S. 
qu»fiiiilh  ing4JUt.arcquuntutibid.Fclv.incol.4.i» 
prin.rcrl,in  glttfiniii, maior  p«n.deaccoei.ac  tmet 
Bjr.inl.t.S.ciul<lHli»oqi.nu.».ver(:qto<)uali!cr.ibid. 
Bald.in  i .de  a-leei.  ft.de  tcftib.  de  la  d.l.de  minore.S. 
pliiriinu  Jiu.,l4iver(  Adfutficit.qi  dicat  Je  nu.  1 9-va. 
quxroqualiicr.Sc  nu.io.veil'.quid.ft'.  dc  quxft.vt  ctii 
innuere  vr  Innocan  da:.cam  oponeai.col.i.poft  nu._ 
S.vetr.nobisvf.dt  nu.4-verr.1tcm  lurtidenscaula  ctt 

&ind.c.qiulitcr.  poli  nu.i.verUcihcet,q>  ille  cflrra 

quem  aeu-mquirdeiplcmerBal.  inc.pranerca.nu.9- 
verf.de  addcqincK.detcrtib-adhaecvet6  coittcrum 
ca.qrt.tdita  lunr  i nobiJ  lupta  in  conclu.Fama.plura 
afit  dc  probatione  infamor  ditVcreicin , it  quo  paclo 
tcftes  deponere  dcbeaonconiulai  Innoc.  in  d.  c.cuin 
oporteat. ie  m d.c.ioquiliitenis.it  ind.ca.qualucric 
quando.il  a.vbi  etiam  lctibcn.de  acculi 
13  . Infnpcrprobaiurinfamia  tex  iplaconfcflTionein- 
famati  vt  colligitur  ex  co.qi  tradit  gl.in  Uol  dc  Ii  pof 
feflon.S-vlt.in  vetb.ptobatum  eflei.  ftidcinreiririqui 
fequitur  BaUn  1. 1 . nam.+vetl'.  notaet  hicaielm  qui 
nor.  infam-ademfenlii  inl.cjii  ut  i<Jca:.coL3.nu.i. 
vcTl*.  qaattoquxro.  fti  cod.de  ind.CairmtL.onginus. 

nu  ii.verrijddequodnullaJWelenar.ipdc»i«laui 
«robalfc  B.ir.in  Kintamcmdiibjui.JOLflidcpuhlicau- 
dic.dt  in  laOm  ftiftiuirt. wef.iterf.qnaitit  gl.  ff.dohis 
qUinor.HifJiad  idem  rrtpeuaditAiex.inconl-iii.yi. 
Ib  peoccllii  C3nfxifaatriniontulis<ol.4.niim.s.m  tin. 
verf  item  derute  canonico.lib.i- 
1 4 . Iflod  imelligaa , vt  ptncedarf i»coofeftioo9  iudi- 
cial  i, non  veto  extra  iudiaom;  na  ilhi  ciim  mbaincti 
probar  etiam  contra  infamatum : vr  docet  Accur.  in 
Llitutor-invcrb.confcflum.Ciale  intcnlict-matrim. 
lic  quoque  Icmiii  Bald.tn  d 1.  quoniaduin  r.lotf.poft 
nu.6. vcil  iniellipo.lF.dc  hisqui  nt«.  mfam.' 

15  llludideni  ampliabis.t vt  diex fitla  confcOlonc 
inftmia  probetur,  veluti  liipcr  infamia  tranligendo, 

vr  innuere vifuxcrtBar. in d.l.infamcm.nu.io.vcrfl. 

aducrtc.ftidc  public.nidi.  vt  cnam  prolcquitur  Bald. 
ind.  1. quoniam. nu-i-ic  nu.5.ftidchi$41uinot.inlam. 
I5  Nec  Icuiscft  illa  probatio  infainix.tqua;  fit  pet 
indf m fenientiaei  petil.ud  nainqiinfamiam  ptobari 
tradit  Inno. in  c.qualitcr&quido.col.i.poftnu.io. 
Tctf.nonobflat.  fuptadeaccul.ibi,  ficutJa  pciatnde 
ienteniiam.  dc  accuC  vi  hoc  etiam  vidcnuinnoctc. 
Bal.in  d.l.  1 <nn.  J.ft.de  his, qui  nor.intain.  dum  ibi  di- 
cit,per  Icnicnriam  latam  lurisinfainiam  iite^atiiVt 
dc  inquiunt  exteri  fupctmsa  nobis  tclari. 

27  Anafiiinfamistpoditefletcrtis, egregie  exami- 
nat Capeg  in  iracf.de  icftib.fcg.xp,  Jo.  it  4 i.dc  Crou 
jnd.tratlldciclhb.in  s par.nu.ao.cumplur.fcqAm 
4.pac.nu.6ja;um  piuc.lcq.ad  quostetefido.  nrl 

in 

CO^tiCLVSiO  'DCCCXCV^U. 
ARGVMENTVM. 
InfiritiUas  cu  pizAimac , quomodo  probet. 
SyMMARIVM,^ 

riumprokttur. 

1 Jn^rmnatiM^ukio 

^ in^rmuMaprc^Md^onuiamtuu^, 
xtnt.EtquarsUomi^ 

4  QMSUdnrmttantur/oiottmporiintrfm 

turmmtMs. 
j DotnmMf  vH 

domiam  iSF  poj^Jvr,  '* 

7 Jnjirtmutu  Jdimd  pr$mUgmm. 


lofephi  Marcardi. 


9 jHfirm<Muf*ittmrpirhtr*mtiitiimtmfirmt.  ^ 

lolurMmttUoUtiidHHtmrtiKfmfiiiimtrlt. 

1 1 lafinti  ianaumto  aom 
ijnfis  tfk. 


1 2 Injlrmiut  m»d%c^. 
1 j 


eorpofit. 


14  T tfatfitpir  in/rofitdtt  »'♦' 

ttontmdiktntJii9i^ttiavtaii 
IpJirmdatprokatmjHftidts  ' \ 

1 TrvCfrvMin-»  tlemel)femperprxfumiii»- 

inrirrXJUIli  jirmu>niti  contrariu  probe- 
tur,tcftai  CattUn  c.  «fiihtff  dc 

C.C61  tcf.  n-dift-que  fequitur  Alc.  m 1.  tijnofum.c^ 

* 2.inprin.poftnu.?.C.qultc^%dt4««f<*^^<*q>'^‘^  * 

cfl'crcccptiiifwiiGofihinaimii?«t.adreg.caoc«v  t 
rcg.de  infirrclignan.q.4»u»iil5*lttfi*pcrca,qu»l4tiw  t 

Abb.md.<.€ttni  micrcanoiuiaoiol-J-nu.?*  vcilaa  4 
eloain  verb.  reculatutadccic^d  ® <kn»4cccdii  PcUeOC  ; 

Biajuo  in  tra^hde  ded  jfl  dt  i4Wit.no.5* 

2 Infiriniuacninrtiodubio ittHianllongumiiD-  4 

pcdunesMuniiCx  bfi  longiusjn  pnfvfi^c  iudic.ut 

l«c\iKD«:ioc.pnid<otiambCol.df4poOiiu.4).vcr£«  7 

ad  hoc  cnam  facit  tex-dc  oA4ldc^  cm  adt^ret 

pur.in  l.qiiacunqiie.ntt.5#^tiftl.4caiiduc.&deoniC.  t 

cuiSiUiiniancLcUiurild. . . . 'l 

3 OnusautprobanditciincQbit,qittfcianuoi»€nr» 

lu  i|de  autkoces  tradidere^  id  aw  fit  ratione  pnibattroi 
ptionis>qux  transfot  onusprobaiidii«-uit.  dc  juteiu. 

4 nam  caqusinon mutantur tfoioip*cuilu»nonpr^ 

fumuiuttc  mutata.  Vnde  in  iUis  ft>Adi,y  aliqiwuiijo 

5 cxtftetintpiicut  dicimus  in  co,tqui  icmcl  fiu^asuel  i 
pofl'cd*or,fempcr  prarlumiturdon»iiuta&  podcllbtaic 

not.in  l.liucpoiridcti»*obiBaiX>atpfo^r.  i 

6 Exhac  prxfumptionctfingulare  inoOTitatispn- 

uilcgmm  p6t  clici>*qilicer  fecundum  mcdtcoaiaiar» 
mitates  pcracutz  exunguit  ho<nin£  indcamoqu^  * 
todic, perca  qu*  refert  Oomcf.ui  d.q*9-»^5'boc  tn  • ' 
dc  iurenon  procedit, quia  praciumiiur  infirmitas  Ion 

pusduraiOjdcdiccntihotnincrafuiflcinori^jne*  * 
tali  morbo  pera  curo,  intra  lUum  tetminom  iiKiibit 

onus  probandi,  quia  ut  dixi,  lcnieiinfimuB>icmpea 

przlumimr  o^otari  .ni  fi  probetur  coatrahumy  tclte* 
cod.Gomcf.inco.Ioco,nu.d.  » 

7 Ex  eadem  quoque  fit  ft  ut  propter  tnfirmirarem 
longinquam  patris,  tollatur  pc^mphorqu^  filiu* 
namsin  domo,  & uicmislcictibus  pradumatur  ftliu»  s 
liimsarstotijitarefpondit  Vlpia.  inl.filiumcnmde* 
fin»  mus.ftdc  ijsKJui  funt  fui  uclalic.iw.fic  ccnluii^ 

8 Gbmcr.ind.q.9.«cr.tcrtium  fpcciaieitubi  nonagin- 
ta mfirmitatisptmilcgia  refert.  _ ' 

V ideamus  nunctquo  pado  probet  infitmkasvhoO 
itaq,-  nonnu  I lis  potdl  probari  modis,  & p«opu6 

p baturtpcfiwminfirmi4itfcripfitSpcc.iniit.dcap;^ 

pcU.!>.nuncbrcUitcrjm.6.uerl.  quid  crgofi  appoUaf; 
pcrcontcx.inl.feircopoetci.  j.fuflictT.ff.de«xo4iisirt 
tut.uteuam  aflcroitRoma.ini.  1.  fi.4^uod  dixiimtJ.* 
coi.  3. io  prm.poft  nu.j.  uerf  fecundos  itiodus.ff.  •& 
cautio  cui  adhxfit  Hipp4le  Matf  in  rnb.C*dc  prob^ 
nu.2444icrt'atcm  infirnnras.de  uoluitCard.  Alex,  i» 
cciacuif.  t8.di(Uicrl'.  ^.probatuc.qud  fequirar  Hcna. 
Bocteusintra^  dcSyno>Bpif.par.a.nu.59-uciiqt^ 
Jitee  autem  Ac  td  etiam  ante  cum  dixit  Bar.  in  Iqim 
iotumJiu.6.ir4erc  iud.Niincaufsfuinniarijstqux- 
ftio  decidenda  elViuramcntaita  concludunt  fcnM-! 
ics  p«  Uhclaurw.  rtUd  exhibend. 

U I(ludintclligcs4itprocedar,toi(iali4sperlona  ut 
fiifpcdu,<md^eicndumeftiuracDentum,  fccundfl 
BaUnl.cu  qui.nu.7.inult.no.  C.d«procur.ctcnim  fe 
fiUpc^bcBctemsiuro  no  cft  adhibenda  fides,  arg.U 

dcpcdc 


De  probationib.  ConcIuC  DCCCXCVIir.  iti 


de  Mft*.  eira.de  rtmtd.  ad  curan.  peftem.£ol.  >6.poft 
Vttl.tcniocara.ibi,  dc  bcnc  facit.  - 

11-  Amptms  infirmitas  f piotwiur  per  medicorum  te 
liincationcfnt  vt  notar  8ar>n  l-qiuelituin.  nu.6  vcrfi 

Wquaiiier.ff.dcreiudicA-inl.conmmacia./.peni 
ffeod.iiipercontex.inUcmel.C.dcremilit.  libT.-i, 

®icm  fequirar  Abb.  m c.  tenor,  fub  nu.i.m  i not.de 
lnien.&  te  iudic.  idem  voluit  A fl.in  confiit.  Neap. 
incip.dclit.oiar.nu  i7.lib.i.rab.!)6. 

J J U ftoba  tur  pnrteica  iotirmitas  t per  afpefla  cotpo- 
«imu  fnlam  Bar.inl.i.nu.  j.C.dc  mcndicvalid.li. 
I I Ac  m d.l.<]0cljtu.in  fi. If.de rciudi.  cuiusautbotiia 
ti  innititur  Abbdn  d.c.tcnor.co.nu.z.dc  Jcnc.de  rc  lu- 
^cvclutioafiicjeseiusexicnuata  fit.quali  liommis 
ungentis  abinfirmiuctvtaicibid.  ftjr.m  d.l.  quili- 
uim.ai!(.i.rainor  i).annor.ex  arpeau.ff.doniinor. 

14  I Hinc rcquiliir.vtccltisdeponcstrnpcc  infirmitate 
dieatmeaufa  fcieoiif.fcio.quia  vidi.opiime  probat, 
»t  colligere  ett  ex  Barr.in  d.l.  i.niM.vctC  reai  crao. 
Cde  mendican.vati.lib.ia. 

15  . Poifrcrn6potentintitmitastPTobaripcrtcllcs.ic 

domcDicon.  argu.l.confcnlu.C.  detcpud.&  Ldeiub-' 

< metl]s.Cdenaufi:ag.lib.ii.vtdocecidcmmctBair. 
in  d.l.qiiatTitum.in  fi.ff  de  re  iudic.vt  eum  lefrrt  ic  l'e 
qniiurGabran  Tuarum  coinniun.concl.lib.iale  telli. 
coacl.iann.jb.verr.  tertioinfenur.  his  enam  modis 
infitmitatem  polle  probari  IcoiicCird.  Alrxan  me. 
placuir.ix.ditttn.vc  cum  tcfen  ac  Tequmir  Henr.Bot- 
tera  in  trad.de  Syno.cpilcop.par.a.nu.  fp.vetfT.quali- 
tcr autem  probetur  inhnnitas. 

16  Veru  potent  ne  in-itm.tas  probari , f fi  notarius  in 
infifotcttamcnri.vi  morisettdixenr.tanus  mente.li 
cct  corpore  langueas  >Rndit  Bal.m  l.i.  rol.S.nu.19. 
verf.modoTequmirahaquirt.C.deconfcli;  non  pro 
bln.qiiem  refert  & fcquitut  Ang.in  tcad.  de  tellaan 
gl.i.incip.lanusper£>ci  gratiam,  nu.ro.in  fi. 


C 0’N  C LVS  ! O DCCCXCVlll^ 

argvmentvm. 

Qao  padlo  probanda  fit  ingratitudo. 
SVMMARIVM. 

] i9^Mtitudofrah*n^atJiahnyqmitam'aUt^AtiannnQn 

_ jr.')  Umatu/yn^ptobttUK 
2 pn>bartMrt. 

4 ^J^n.CMtno^.ttfiaxorrij^ptrLomnimodo.C.tfkl4it, 

&tnt.^.O  6vdtjHtirs4tbot. 

5 ih(Mrt.C.d*tnn^jtfis.Jtatndnm  fulgo, 
Cmrairmmfkmndttm 

7 IngratttudfHiitduptmbMbndkututnr prohdrt» 

$ H09  probari  pn fimplicrm 

maaxmt.tt  ertdAtmrfdtrita]ftrttont.nu.^ 

I ttonjbiatmdibrt  b^nt  prohxrtjfdftiim 
toernm  (Jy  Umput  (Otmmffd  ingrstHudimt,  f$tofituts  id 
UomtencatHr  Ujiaiortxprimvrt, 

I I J^^kttdifnpTofhiUperbxrrdfmfiUMtnonpouJit^U' 

wmttmm  i»»^gmart,tu(k^aimamp*urt, 

• i aU^anf,  donator  non  dibettam  proba- 

rt^uendontm  mom  aditmpkut^e  tornant j. 

IfD^Hor  tenttar  probartJiJoUiiJi  dtbitum  eaftontmqOliO’ 
fumtadit  atunjmo, 

l^Ohbgatut  addat$diiMb>pudvdf»eifndJi , Unttprcbart 
jt  dedijfi  vtlfittjft  id,id  (p  umbatur,  Crqtta  rattont. 

J 5 fd^attma  mon  coarHata  loto  ij  umportq  no  p6t probari. 

i6Jagrautudomutdit»o,tjrtpJftMdmprobAnddtih 
> 7 ^dgrmtadsmiprobatiodjuandodteatur  /adis  iudmiu 
I $ Jngrairtudophfuprobada  t^abto,  qns  dtbetrJprobart, 
'^ratrtudmtm probandi  caujk  non  tji  dtftrtndii  tnra- 
nttnsmm  m JifppUmntum  probat  loniu 
2oJMramtatum$ionsdimntUirtn  pnbMbait  ft^fpUwnm- 


tum,vb,cuaqK,fUnunq»mturim>k4lm: 

1 1 Frobjlnflnia  lOt  dm  ■m^ur fit ptr  dxot  U/hl. 
iilur^ntmum  metjfiiriitm M prtAaiicmi  dtfiSmmtum 

dtfnrtarqVbtUxinUubttatam  ^ fuj^unum  probatvt- 
ntmr$qusr$t.  . . 

zi  Ingratitudo  pUntnonprobaiuf  ptr  vnnm  ufimiuniia 
SaotadSrtur. 

24  Ingratitudo  non  probatnr per  ttfitt  infamtu 
1 5 Jnttraiiiudoprobatmrper  ttfttm  infaman^ni  babtatei- 
Ujitm  multum  nota  d*  JptdJatafidti. 

X 6 Ingratitudinem  non  probari per  trJitnS deponentem  de  fa 
ito, ex  quo  orttnr  ingratitudo , & alium  dt  eonf>jKom 
mgrautndtnitfadlaperdonatarium. 
xj  Ingratitudo  donatarifduobtti  probaturU^ihus. 

Z8  Inseutitudoftudata^if, quinque  ttftikui  probatur. 
X^JngratttM4o  m eaufa  etutH  an  probetur  per  probationes 
jndiaimeaujaertminabrrtntjfiue: 

‘ J n grati CU  ci O r”" Pf^umirar.tniibpro 

, bcninideociallcganside 

Kt  probare.iia  camiiin  ell  in  comexr.l.  omutm^o. 
t-dc  inoth.tetta.3t  in  S.caiil)is.in  auih.vccum.de  .ip 
p:ll.c^not..3c  in  l.vir.  C.dclccun.  nupe.  drin  amh. 
haiTcs  C..cod  tit.ide  colligif  ex  1. 1 .Cii  feraus  extero, 
«ex  l.tneriio.  tt  ptolbcio.  hoc  freomprobaf  ex  eo. 

1 laiiaidicittprqbarcdir.l.eiqiii.lKdcprob.haCfor. 
Ccaiumet.qaiiig  annidoclt eaufa, cui  cdtraicgu- 
lasmris  liceat  reuocarc  donationi  perfectam,  ergo 
J aUw,  qui  fefiindat in  f.illinria,t debet  ipfeej  pnjba 
rc  Jc  lutlmurefalleiiiiam.iuxra  Ihi.im  Bal.  in  I li  111- 
lof.iii^n.Cde  Icru.pigno.dai.  manumiirdc  tn  c.i.fub 
nu.i.de3licn  lud  mur.cam;fart.3c  Dec.in  confi84. 

vilo  puncto,  in  pnn.  ita  tradit  Ripa  in  I.  vit.q.  j J.nu. 
I8).v..dc  tcuoc.donar.3t pcrd.l.omnrmodo.  lafibi 

4 nu.i.inquitcomgi.l.liberi.tCco.  nt.  de moff.icn.i. 
ex  qua  lege  colligebatur  liberos  i p.irrc  exharreda- 
cosprailumtingratos,  nili probaucruir  Icgraros:  q, 
vt  dixiiiiushodie,lcaisetl.p  d.l.omnimoJo.  vbi  fan 

citum  cli,  hartedem  Icriptum  reneri  probarcingra  ti- 

eudincm  hliicxh.Trcdati:vt  idcmjal.' tenuit  ind.U 
omnimodanu.v.lic  quoque  docent  Bat.  3t  Ba  l.in  d. 
l.hbcri.3c  in  d.l.omnimodo.nu.i. 

Quaciqiiam.  utid  quali  prancriens  attingam,  rp  p- 

5 tjoci  Jii  itlud-  i'p<liximus,  dJ-  liber*,  f corrigi  per  d-l. 
omminudo-  Fujgo.iny.l.omnimodo.nu.  /.vcri.li  05 
tu  dic»  poiTcliibiilitcf  tcncri,  ^ illa  lex  loquatur, qft 
a^nu  ad  (upplcnit^mm , & lic  qncltrchdaiii  ipfii 
hlih.pcf  quod  pr»fumirur  cosclTc  gratos,  lunc  cniin 
iccunduinipiiHijofius  probandi  inf.ranmdmc(n  in- 
cumbcrita;rcdticnpto>icd  fj  parer  cxhxrcd.ir  fthtim, 

3c nihil ipn relinquat, mne  ccntcridcin  Fulg.d.Ui- 
bcri.non  dTc  corrcaam.per  d.l.otiiniinodo-dc  uc  hc 
redeui  patris  notihaben*  probarcingrantudm2  >ftd 
hliofpcCiarc  OOIJ5  probandi  le  6iiflc  gramm. 

S Hauc vero  fulg.  liibalcm  teoniiderarione  Paul. 
Calt.ibHi.poUnu.4,  ycrfide.  roicit.  cui  Ic  fubicriplie 
laf.ibi  iub  nu.i.Craditq;Cait.d.L]iberi.rcmancrepe* 
MtuscOfTc^an),quantumad  probationdingratiru» 
dinis,  (cilicet  vt  harres  fcripnis  teneatur  adhoc  proba 
rc  hlios  fuidc  ingratosdicet  latcarurtquod  quamum 
admodum  rumpendi  tcllamcmumdi  nihil  rcliOimi 
litpiuta  vetera  lim  incorrcaa,3c  detur qucrciapSt  c6- 
tra  rabulas,  3c  iusdicendi  nullum. 

Verum  quicqddix,rinthi  iuris  imcrprcTcs,oina 
' lura vetera  hodicfunccorreda»vihsresreneaftA- 
cauum  ingratttudiois  infertam  in  i plb  refto:ir< 
iancuu  cU  b luitin.in  Idiquis  Alium. ibi, dc  fi  non  h« 
rcsapertxfiimispcobatiofubusoilendentingraTQ.  C. 
deinoAi.[cl>a.6c  inb.almdquoq*  capitulum.  ibi,oit^ 
forian  probabuntingrathflt  m S-fiucigirtiT.ibj.inon. 
fitaucnnt.in  auch.vccudeappd.cogiiol^dc  in  hac 
inaacclnla  CalU.iocofiipcaus  allato.de  laf.  in  va  V 
om{ui9odo.mun.  1 40  iLC  eod.de  iDotbc.tciU  ^ 


1 


lofephi  Mafcardi  - » ■ ; 

<J .l.vlt  in  pnn.ibi,&  rnicra.hoc  fucfit  rcuclatum , vt  ^ i.vcrf.i.not.<i> receptio  tc(H6.& ibid.alijdcprobaf. 
ibid  ex  ponit  gl.in  fi.C.dc  fcciin  nup.  & in  coi.  zj.tc-  i8  Prarterea  cade  tibi  intclligcda  cft.vt  deben  jfingra- 
ftatorhabcns.col.a.fub  nu.a.vol.i.  vr&aflcruit  Bal.  timdine  probare, illam  plene,  & dilucidis argumiris 

in  conf.zf  ^.filiafainilias.in  prin.volum.  a.  nec  latuit  debeat  probarc;ficftaruitImp.ind.l.vli.ibi,  dilucidis 

Alcx.inauthnon  licet  nu.i.Cdclib.pr^tcr.vrctiam  arguincntis,vbict  Bal.nu.2.&Rip.q.s7.nn.i8p.C.dt 

camum  cft  k Parif in  coni. i.rifa  fadi  narrationc.nu.  rcuoc.don.3t  in  d.l.vlt.ibi.  ligdi$,3c  indubitatis ^ba- 

^ i^6.verf.nonobftantea.vol.  i.  tionib.de ingratitudine cfiuiuifuerint.C.dcrec.nup. 

N6«nim  filii  ingratitudo, vtad  ingratitudines  ve»  ip  Hinc  practcrcifir.t  vt  ad  ill3  probanda  non  fit  de» 
8 niamus.probaturfcx  fimplici  parris  allcnioncjfcdvt  ferendum  iuramentum  in  iupplcmemum  probatio 

diximus,,abhrdeprob3da  cft,vtfiutrcl'ponsu  4 Bal.  nis.vr  voluit  Bal.inl.vlt.  per  illum  tcxt.C.dcrecuniL 

inconf.Sp  proponitur,9>Cuciarellus.nu.5.  & ad  idfi  nup.qucmfcquQturFraii.Cur.&  lac.Pct.Ptolom^s. 

con(uluitIaf.ind.conf.ij.col.2.nu.z.vcr.an  fi  aliter.  inl.admoncndi.iUc.nu.2io.vcri;dccimorextotaUit. 


vol.  i.cofd.fcquiiur  Duran.in  trad.  de  arte  tefian.  tit. 
j.dclib.infti.vcl  cxhxrcd.caur.  n.nu.  z.quoinloco 
parri  cofulitquoadhociVtiuxaflcnioni  fides  habeat 

p t^d  filii  ingrati  vitium  animi  probandum , vt  viucns 
patcrcxamin.indos  curet  tcficslupcr caulis  ingrati- 
tudinis ad  futuram  rei  memoriam  filio  citato,^  fieri 
porcftpcrdoc'lrmam  Barr.  in  i.lcgc  Aquil.  if.adleg. 
Aquil.&  in  auth.fi  quis. Cdetefiib.ita  rndit  Alex.in 
conf.2o;.fuper  themate, & diibijs.col.2.nu.7.1ib.2. 

10  Ifiiid  ampliabis,  vt  licet  tcfiatortcxhsrcdans  filios 
non  tcneaturcxprimciclociim,&  tempus commifl® 
in  gratitudinis,vcl  dclidi  per  filium,  cum  illud  nullo 
iurc cautum  reperiaturrtamen  hxrcs  debctr.edu  pro- 
bare ingratitudinem, verum  etiam  locum,  & tempus 
patratx  ingratitudinis  : alioquin  filius  obtinebit  in 
querela  inofRciolitcflamcnti,  qua  proponere  debet 
intra  quinquennium  poft  aditam  lixrcditatg:  fic  len- 
iit id6  B.nl.in  d.conf.Sp.in  fi.vol.5.  ad  quod  nonnulla 
adducit  Alex.in  d-conf.xol.nu.p.  hb.  2.  vt&  placuit 
Soc.fcn.in  conf.  105.  vifo  proccllii  in  caufa  quxrcla:. 
in  fi.vol.3.quod&  probauitiaf.in  auth.nolicet.col. 
4.nu.i2.vcrf.addcctiam.C.dclibcr.prctcr.quam  fen» 
t£tiam  multisquoq,  confirmat  Rip.in  l.vit.q.  6o.nu. 
lOO.C.dc  rcuoc.  donat. 

1 1 Qu®  ingratitudo  fi  per  hxrcdcm  t fuerit  probat.i , 
filius  non  potcfitdlamcmum  impugnare,  nec  er  le- 
gitima petere,  vt  voluit Bal.ind.c6f  ijj.vcili.coclu- 
do  ergo. vol. 2.cuiacccdit  Duran.in d.caur.  1 i.infin.  • 

1 2 Conclulionc  iplam  limitabisfdum  dicebamus  in- 
gratinidincin  ipfa  m ab  eodebere  probari, qui  ea  al Ic- 
gat,vf  non  piocedat  in  donante , q donatarii  ingrati- 
tudinem allcgar,diccndocum  non  adimplcuillecd- 
tenta.  na  tunc  ingraiitudinem^plam  non  det  proba- 
re;ita rcfponditCorn.in cof  loi.vifis ail.lib.  3. quem 
fcquitur  idemmet  R ip.in  d.l.vlrq.t  s .nu.  1 S7.  verf  in 
contrario  facir.Cdc  reiioc.don.hoc  idc  optime  con-  • 
firmat  Accurfin  1.2.in  vcrb.rcpellerc.vcr.ite  quis J>- 
babit.C.dciiirccmphyr.  quo  m loco  airetuit  dcbito- 
rem  teneritprobare  Ic  dilbluiflc  debitu  canona,.ii;o- 
qumcaditaiiircliio  vbi  5tCyn.col.4.q.5.nu.6  no.q» 

14  obligatus  ad  dandum  aliquid.t  vel  fteiendu  renetur 
probare  fc  dcdilTcjVcl  fccillc  id,  ad  qt  tenebatur,  quia 
aduerfarius  hCt  intentionem  fiindatam , eo  quod  ip- 
fum  debitorem  habet  obligatum.idcm  prob.ir  Baf.in 
l.inilla.la  t.col.t.nu.4  Vcr.&  hxc  lex.  vbi  cateri Icri- 
bciites.ff.dc  vcrb.obl.nam  cO  negatiua  illa,  noadim- 

* J plcuiflc,non  lii arftara loco,tvcl  rpc, videtur, quod  p • 

naturam  nequeat  probari.l.ador.C.dc  prob  c.bonx. 
de  pollui. prxlaro.c  cfi  ecclefia  liitrina.de  caul.a  polT. 
& propr.cum  muliisaliisdcdudisadhocab  co.Rip. 
loco  lupcrius  allato. vbi  late  contrafia  refutat. 

* 6 Eande  conclufioncm  intclligcs,vr  ei,  | cuiuscrunc 

pattesingratitudinem  ,pbandi,  lir  ipla  probada  in  iu» 
dicio, & ipfi  iudici.‘ita  pbat  c6tex.in  d.l.vlr.  in  verbo, 
iniudiciu.vbi  Bal.nii.z.C.  dercuoc.don.&  in  l.quin- 
gcnta.ft.de  prob.Sc  in  1. 1 .C.dc  c6d.ob  turp.  cau.  cum 
aliis  ad  hoc  adducUs a Rip.vbi  fup.in  q.s  6.uum.  i S8. 

I7  Tunc  vcr6  probatio  hxctipfiiudici  fada  dicetur, 
fiuc  fiat  iplbpr^lcntc, vel  ablcnte,dumodo  fiat  nota- 
rio a^ru  mldatoiudicixVt  tradit  Inn.in  e.  qifi.con- 

tia.nu.i.vcr.itStcccpuoteftimn.vbi  Abb.col.  jS.nu. 


hic  nu.  3 ; . verfnono  fallir.ff.dc  iurciur.. 

20  Huius  pronunciati  ratio  cft,tnam  vbi  requirit  ple* 
na  probatio , ibi  non  admittitur  iuramentum  in  pr«^ 
bationisfupplcmcncum,authorc  gl.in  elem.  culntn- 
tioncm.iii  vcrb.fides.de  elcc.  & in  c.cupicntcs.S.q>  fi  i 
per  viginri.in  verb.fidci.cod.rir.lib.6.ad  quod  plura 
adducit  Fcl.in  rubr.de  prob.col.z.nu.^.  cum  li-q.  illa 

21  namq.  df  pIenatprobatio,quxfitperduosreftcs,te* 
ftcBal.inI.perhanc.poftnu.i.circa fi.C.dc  tcmp.dc 
rcpar.appel.Ncc  ctia  vbi  lex  requirit  indubitata  pro- 
bationem,defertur  iuramentum  ncccflarium  in  pro»* 
bationisdcfcduivt  voluit  ^ald. in  i.vnica.  col.z.in  3. 
oppof.nu.d.Cdc  ijsqux  poenx  nomi.&  in  1.  Vlt.nu.  i. 
per  Illum  rex.ibi, luce  clarior.C.n  minor  Icnwior.di» 
xcr.atq  Birb.in  c.prudcnriam.S.lcxta.col.f.dcoftic. 

22  dcicg.vbi  idem  dicit,  t vbi  lex  requirit  fulficicntS  ,p- 
bationem.  hoc  idc  multis  mcdiisiplemct  R.ip.  com- 
prob.1t  in  d.l.vlt.q^iv.nu.  1 89.  verf.  & ego  illud  coin- 
probo.cum  multis  icq.C.dc  reuoedonar. 

a 3 Prxtcrca.cx  cadC  tntelligcntia  confcquirunfvf  per 
vnum  ccllcm  iundln  fama  publica, non  dicatur  plene 
probata  ingratirudo.probarioctcnim  fam^  cum  vno 
tcllc  no  facit  apemlTimam  probationem;  vt  rcftamr 
gl.in  l.non  cll  vcrilimile-in  verb.prxfumptioni.ff.  de 
eo, quod  mct.cauf.lic  fcnfir,3c  Spcc.in  §.fama.col.  2. 
ru.4-uctf.quid  fi  agcnti.de  notor.crim.ita  cenfuit, & 

Arcli.in  c.fi  tcftcs.^.ite  fxpc.4.q.3.  quod  etiam  cofir- 
mauitAbb.inc.cum  diledus.col.ij.  nu.  42.  uerfad- 
ucrte.primolcnlitdom.Ant.dcord.  cognit.  eiuliJcm  \ 

fuit  fenicntixlmol.inc.z.col.p.  de  conflit.  Neq;dc-  -J* 
ccifirab  illorum  lirntCtia  Fcl.in  d.  tub.de  prob.  coi.  3. 
poftnu.j.ucrf.aii  autem  J^Jcc  fulficit  probatio  per  fa- 
mam,ubi  requiritur  certa  ptobatio,tdlc  Abb.in  c.in 
prxfcntia.liibnu.y.defponfal.  ' 

24  Quinctiam  exeadSinfcIligSria efficitur, fut refles 
infames  infamia  fa^i^  qaliasincaulisciuilibusiplb 
iurc  non  repellunt  i fcftimonio;fmglo.5c  ibi  latere-  « 
cemioresin  l.cudospopulos.C.  de  lumma  Trinir.  Sc 
lid.cath.  & in  e.  teflimonium , de  ccflib.in  probanda 
ingratitudine  fint  iplb  iurercpeliSdi  ,cum  non  dicat 
ap crtifliina  probatio, qux  fit  tales  tclles , ut  habe-  - 

mus  ex  e I .in  tictb.integrx  opiniorus.  quot  refles  fint  t 

ncccl'.adprobad.ingrar.inulib.fcud.&  ibi  notar.Bal. 
ubi  et  Alfl  nu.4.cum  fcq.qucm  contcx.ad  hoc  fingu-  . 
lare  putat  Rom.  in  fing.  469.  dubitatio  ell  magn.i.  6c' 

Soc.in  rcg. 1 1 j.tcflisinfamisinfamia  fadi.in  3.  fall3. 
atq;  laf.in  d.i.ctmdlospopulos.in  urraq';lc^lura.  in  i. 
coi.  i4.poll.n.67.fub  uerf  lecudus  cafus  elide  infame  , 
ibi,fallit,quoad,pband3  ngratitudin2.in  2.lcd.  coi»  • 
ii.poll  nu.5i.uerfitcm,q>di(Sucftinfames.C.desu* 
maTrin.dt  fid.cath.&rcpct.l.admonSdi.col.p;.  nu.  • * 
287.ucr.c6firmo.na  licet  leftcs  infames,  ff.de  iurciur. 
Crot.quoq;in  rrad.de  teli.  in4.p,ir.prin.q.i2.nu.65. 
uerf.  Iccundo  fallit.  Quanqua  id  dubitabile  uidcamr 
Ripxind.l.ulr.q.sS.poll.n.i97.m  fi.C.dc  rcuoc.don. 

2$  Illud  tn  limitanda  cll, vt  nd procedar,  f 11  tcllis  in- 
famis infamia  fadi  haberer  contefle,  qui  cflet  inultfi 
norx,&  fpcdatx  fidei,&famx,cocnim  in  cafuin  ni- 
hilo cius  fidei  detrahitur: nam  integritas  conrellis 
fupplctcius  dclcdum:vt  ait  Crot.in  d.trad.dc  tcllib, 
4.par.quzil.  x2.nu.d8.vbi  i:itat  Bal.  & Ang.in  Ui  quit 

ex  ar; 


I 


X 


Deprobationib.  <^OnU-DCCCXGIX-  nj 


«X  a^intari)j.S.«>4cnttit.if.dred«n^>cr  illum  tc*.& 
Bal  in I. i.col.  i.C.de tcfta.atqi  Sjl.in  l.in bonj  fidei. 
C.dercb.crtd.ad  idem  rcfpondit  Rom.  in  coof.sjio. 
in  eafu  ptopofit*  cOluIrationitcol.  j.  poli  iiu.7.vcf('. 
neiJreftagarar.  icin  conf.4}  1.  qu*dani  mulier,  nii.f. 
8c  in  conraS  in  cafu  ptopofitx  confultationis.in  fi. 
vbi  MandoC  in  addic.ad  cund.qui  plurimos  ad  idem 
allegat. 

26  Ampliin  fit , <p  (i  vnus  teftis  t deponeret  de  faflo. 
Cx^uporitingraiimdo, alius  de  cfilcinoneingratim 
'4nn nfta  per donatariu  , non  diectemr probaiQ  in- 
'Kttianimi  vitifi . ciim lalis  nofir plena 4c aperta  ,p- 
^odi  credimus  fic  attelHti  Bal.  in  l.li  ex  cauiioiie. 
infi.C-denoonum.pecu.  vtdcrCfponditCor.incof. 
^8.inhac.col.i.li.J.  ficqf  traddidit  Abb.  inc.cucau- 
tim.col.  jpoft  nu.i.verl!  in  1'ccundo  cafii.de  probat. 

Sed  opportune  dubitari  contingit, f quot  teftcs  re- 
i|liirantut  in  probanda  ingratitu^ ne . Et  quidem  ^ 
' •errinet  ad  ingratitudinem  donata rij probanda, duo 
>iltisci!evidentur;cum  inore  duorum  vcl  trium  ftet 
omne  vcrbum.c.nouit.dc  iud.l.ubi  numeius.R.dc  te- 
(lib.&c.inomnincgocio.eo.tit.  quod  latius  exami- 
nat idem  Ripa  vbi  fiipra  i n q. ; s .nu.  1 97. 
ae  Ad  ingratitudinem  verbeeudatariitprobandam 
Nqimiintucquinquc:vtrancitii  ellinc.t.  ic  ibi  AAli. 
'ntt.t.fc4.quot  teftes  liat  ncccITad  proba  n.  fim.ingra 
.*  ‘lit.in  vfib.fcud.qutconlhtutio  * eommuniter  habet 
pro  Icgc'  vt  ad  idem  refipondit  Bettr.io  conL  s i -Icio, 
quod  quicquid.  col.a.nu.7.  vcrli  quo  ver6  ad  pixten- 
bminmtirudineni.vol.i.idem  voluit  Za£  in  traei. 
de  ftuiT  part.ro.de  fcud.amifl'.col.vli.nn.t23.vcrf.a. 
qubd  ad  probandam  ingratitudinem. 

29  Neceitrarem  hicrotcrquxri.t  an  probationes  fa 
dat  contra  innatum  io  caula  criminali  probem  in- 
gratitudinem in  caufa  ciuili.  Ad  hde  dubiiarioncin, 
ne  pluribus  te  morer,  tibi  videndus  erit  Bart.  egregie 
idexaminansnn  l.is  apud  quem,  col.a.num.  1 1.  ao.de 
3i.Cdeedctid.dcinl.a.$.liocedicio.col.;.nu.s.vcir. 
quxroiVtrum  ptobationes.if.vi  bonocaapto. 

QOV  C LV  5 l O DCCCXCIX. 

ARGVMENTVM 

£x  quibus  coniedturis  quis  inimicus  probe- 
tur 9c  praefumatur. 

s V M M A R J y M. 

I Inimkm  mm  prdfumitur^  nijiprobttur. 

X Imimieitiainfa^ecnJiJHt. 

3 JmintitihatJscontrsiHinjiuraU. 

4 Inimkiti/ipercomt^ftratprobatMr. 

5 Animus  mijf per  nmuihfrssprobatur. 

6 immcMS prf/un?itur/jui  mouet  qu^jlione  alicui  JUtus. 

7 Inumtmprujufmturfqm  mouet  alicui  quujitoMemeleQm 

mbus  bomStOuidemaiort parte  bonorum. 

$ Bona  ten^orahabomiMit  vita  dicuntur. 

9 ImimitusprafumituriquitnouetaUtutqua/itommdems 

gnapecumarum  quantitate. 

10  Cat^a  magna  esui^  comparatur  criminali. 

I I Immieui  prajumttur  ex  Scitatione  vniut  magna  rti, 

1 2  ImmimspraJiiimiur^ciMnt  conjangutmum  meum. 

1 } Jnimieusprafumihparaminfidias  vita  alicuius,  ^tur. 
24  Immkitia prajumttur  ex  fotis  mims  de  ocetdtndoprafcr 
titn  tism  tt,qui  mtnaturpotens  e fi  ad  exequendum  mi- 
natfiftnu.1^. 

t6  Inimicus prafumitur  ex  eo,  quod  quis  aliquem  acoffituit 
de  crimtm  c^t^i. 

Ij  IrumtauipraJmnititT  f qutd^omt  contra  aliquem  in  eri» 
mmtei^ati. 


1 8 Jnimicttt  prafumHladentaliumm  ptrjbna  uelin  rebus' 
t q Inimicus  prafumitur  ex  vulnere  alicui  iSato  in  facie. ' 

20  Inimicus  prafumitur , detmem  atitrius  vxorim  rnorho 

inusto, velctiam  terram. 

2 1 Inimicusprafumrtur, detinent forores  vH feeminat  nobit 

coniuniiat, nobis  inuitis.  \ 

22  Inimicus  prafumitur, detinens  altu  in  earctre,velin  vin 

cutis  imuHt.  ■* 

X ilnimicitia  durare  prajumitur,ntf  contrarhmprobetur. 

24  / nimicitia  prafumitur  tx  verbis  iniuriqfis. 

2 y luiimcitia  an ^ra fumatur  ex  verbis  miurto/ss,  indicit  ar 

bitriortlinquiiur.  * 

26  Inimicus  prafumitur  tx  lite.  i 

27  Lts  debet  tjfe  crimm.ilst,  t>t  rtptUat  tejiem  d tefhfitando, 

28  Inimicus  prafumitur  ex  frequenti  abitione  cum  mimico* 
Quod inteltigtyVt  nu.  29. dr  %o. 

Ji  inimicus prajumitur  ex famtlsjritate  vel  affinitate  iniim 
cimes,  -f 

J 2 inimicus peafumitur,  qui  noceret f poffict. 

3 1 Intmteus  prafumitur, qui  mihi  non  loquitur,cumfolitut  i 
ejfet,vtnu.$4. 

3 y Inimicus  prafumitur  ex  parentela  ^ confxderationt  im 

nuet  mei,  1 

l6Inimteutnon  prafumitur,  qui coafhconiunxit  fe  eum 
tniimco  meo.  ^ 

nQu* fiunt  contra  voluntaUm  foetentis,  ipfi  facientinon 
imputantur.  ^ 

3 8 Immtcus prafumitur,qui  e domo  fuit  expuffits. 

39  Inimicus  prafumitur,  quiimmieustfifratrit  mti,vtlfih 

cqAUt  affinis. 

40  Insmicusprpfumnur  qtm,Ji dixerit  non  diligo  talem. 

4 [ Inimicus prffumitur /qui  de  eo  malam  famam feminat. 

^2  Inimicus  prfjnmitur  tx  denegattom  aflrn  humanitatis 

fotisos  exerceri  cum  aqualibus. 

4 3 l nimicusprpfutmtur^ut  Pr flato fuo  non paret. 

44 1 udicis  arbitrio  reltuquitur , quf  cSinimscitif  fatis  fit  ad 
que  repellendum  a ttjhmonio  dicendo  contra  atiquem. 

* 1nimir*fim  nonpr^rumittninprob-turp 
Ai  1 i lU  l\*  ii  li  J colJijRcre  cft  cx  eo , g?  ftatuit 
Impcr.  luftin.  inauth.  detemb.  $.  (iquisvrrd  dicat 
odiofum. colla. 7-duni  u)quir»  (i  quis  vero  dicae  odio 
iilin  praefentem  ad  tdlimuniuai  libi  conllitutum 
approbaucric  Oatiin , qm  criminalis  inicr  cos  lis  mo* 
ucturi&quaefcquunrur.  ad  idem  contex.  eftinfignis 
inLinrationc$.cuni  qtiidam.tT.adl.Falc.Namcuin 

2 inimicina  |in  fadoconliiW, non  pr^lLimittnili  pro- 
betur: l.voica.C.dc  mand.  Princip.c>cum  iniuic.de 
offic.  dclcg.de  ca.  l^aynurius.de  tcAam.ira  rclpondic 

3 Crau.inconf  8.nu.8.  tum  etiam  tquia  omnis  inimi* 
cicia  cA  corraius  naturale,  l.vt  vim.A^  dc  iuAi.de  iur. 
ita  docet  Bal.in  c.  conAitmus-in  fin.de  refenp. 

Cttm  igitur  conAetinimicu  non  pt^fumipniii  ^be 
tur, doceamus  qua  ratione  is, cuius  aur  panes  id  oA( 

4 dendi]i^obare  poAic.ls  vero  perconicctuiastpoceric 
probarc.vt  ait fiald.in  conl4 i.pneinittendum  cA ad 
cuidStiamq>condi(ionu.nu.4.voi.y.  nam  cumami' 
ciria  6f  inimicitia  oriant  cx  aAcdione  animude  ani- 

5 mustnifi  pcrconicduraspoAit  probari»  vt  in  c.z.dc 
rcnunc.lib.6.d(  l.doIu.C.dedoJo.conl'equiiur»vtioi' 
micitia  niliexconicdluns  queat  demonArariiita  do> 
cct  Abb. in  c.rcpcllantur.  nu.x.in  i.norde  accuTa. 

Ad  hanc  ago  probandj  piares  i noAristradGtur 
edicturae  dc  pt  ^lumprtones-Ex  his  lila  eA.fiqs  altC' 

6 n nioueat f qdnem  Aacus,  a Aerens cum  efle  libenu» 
non  ingenuum  natumiaui  cAc  Tcruum,  iuxu  cdccxc. 
in  /.item  i$.ln Al.de  excui.ruc.iun^a  ibid.  gl.io  vetb. 
pimillorum.cx  hoc  enim  p^rfUmitur.quem  inimicG 
cllc  alicuidta  docuit  Accar.in  $•  inimici  ciar  in  verb. 
n capirales.InAit.de  cxcuf.tur.  arg.tcx  in  c.frequcns. 
dciw.fpol.  eandem  traditionem  idemmecedArma 
uit  Accur.  in  d.  /.li  qs  vero  10  verb.  qdnes  inautli.de 
tcA.de  gl.in  C.CU  oportcat.iaucrb.inlinicosdeaccuC 

IofepbiMaJiardifVot,X,  P cui 


lofephiM^fcardi 


ieui  icnterTtiz  accedit  Bal.in  1.  athleta?.§.  danr  remif- 
iioncmin4-not.ifxo.ciccxc.tut.  ira  uadit&  Abb.ia. 
. c.i-col.j.nu. j.ver.quidenim.dciudic.vt voluit  Alc. 
in  conf.99.in  caufa  inquiiltionis.  coi.  i.fub  nu.  i.vctf 
condat  autcm.lib.i.&  Marfinconf  ;.nu.i  i.  1 

7 Probatur  irem  capitalis  inimicitia  cx  eo>  g>  quis 
mouit  quzdionem  alicui  deomnibas  bonis  aut  de 
maiori  bonorum  partc:ita  tradidere  fupra relati  icri- 
bcntes.Qc  placuirBar.in  1.3.jf.vlt.nu.4- ff.de  adimeo/, 
Bal.in  l.parcntcs.col.2.  poft  nu.  1 .verfite  vafal 
Ii. ibi , aut  caula  ciuilis  Sc  ardua.  C de  tcftib.  id£  cen- 
fuitFclinc.quotics.  col.2.nii.5.verf.&  confidaa.de 
tcdib.q»  multo  magis  proccditi  quando  quis»  aurola 
bona  alicuius, aut  maiorem  partem  retinet:  ira  Fciy. 
locoiupcriusaddu^O)&  Gram.indccif  86.nu.i  i. 

Cuius caufx ratio  no  c(l  difficilis:  nam  cx  ablatio* 
nc  vcl  rctctionc,aut  omnium,  aut  maioris  partis  bo- 
norum,vita  non  mcdiocritcrlxditur,  quam  fine  ali- 
inentistranfigcrc  non  poflumus : bona  enim  tempo- 

S talia,tvita  hominis  dicuntur,  l.aduocati.iundf  a ibi 
gl.C.dc  aduoc.diucr.iudiidcm  dicit  Bald.  in  l.in  tuis. 
C-dc  opa.libcrto.&  inl.2.col.i.nu.4.C.  dcconftim. 
pecu.idem  tradit  Marfin  d.l.i  .§.pr?tcrca.num.4i.in 
ti.ifdcquxft.  vbi  de  haere  multa. 

9 Idem  Icntiendumcd,  t cum  quaeftio  de  magna  pe 
cuniarum  quamitatc:vtvoluitBart.inl.t.nu.  a.vctf. 
irem  intcllige.  ff  dc  refiib.  huc  pertinet  quod  feri  pfit 
Bal.in  d.l. pareres  loco.nupcraddu^lo.Ccode  teifib. 

10  vbi  caufam  ciuilcm  t magnam  arqiiiparat  caufx  cri- 
minat i, quos  fequitur  Marf  in  1. 1.  §.  prxtcrca.  nu.  54. 
ff.de  quxftio. 

1 1 Quodidem  dicendum  eft  dc  fpoliarionc  faut  per- 
ditione vniusmagnx  rei  tantum.-hinc  enim  nafeitur 
& probari  poreff  inimicitia  capitalis, citem  eu  quis, 
dcrcftit.fpolia.facit.c.accedcns.vtlit.non  contcft.vt 
id  nominarim  tenet  Io.  Anan.in  ccum  oportcat.mi. 
d.deaccu  latio. 

J2  Praftetei,  probaturfctiamcapitalisinimicitia  cx 
co,qu6dquisocciderirconfanguineum  meum:  fle 
docuit  Bar.ind.l.  }.§.vlt.nu.3.  ffdc  adimen.  Icg.quc 
fequiiiir  Marfin  d.l.  1 . S.prxtcrea.  poli  nu.54.vcri;& 
dicit  ctiam.pcrl.lcx  Cornciia.tf.de  iniur. 

ip'  Isquoquc  prxfumirnr  inimicus  capitalis, t qui  vi- 
tsciiis  inlidias  paMuit , contra  quem  is , qui  parauir, 
vult  teftificari.vt  author  cft  gl.in  S.inimiciti^in  va. 
fi  capitales.  Inftit.de  excuftut.  nam  quemadmodum 
ei  voluit  auferre  vitam , ficctiam  contra  cum  tcftifi* 
cado, vella  ci  auferre  ftniam.propterca  talcsinimi- 
cj  merito  a teftimonio  dicendo  repelluntur. 

14  Oritur  infupa  capitalis  iuimiciria  t cx  folis  minis 
de  occidendo, ut  placuit  Accur.in  Micet,  in  verb.ca- 
pitales.ff.  dc  rcccpt.  arbit.  ad  idem  re/pondit  Ang.in 
confzdi.incip.ponderandum.cuncicm  Accur.fcqui 
tur  Alex,  in  conf  14.  ponderaris  narratis,  col.a.nu.4. 
vctfiScapparct.lib.j.quo  in  loco  refert  Bal.itafcntie 
tem  in  1. metum. C.de  eo,quod  mcLcau.  quorum  fen 
tentic  fc  fubfcripfit  Abb.in  c.repcllantur.nu.4.dc  ac- 
cufa.iic  fcnfit&  Card.in  c.cu  oporteat,  co.tit.  de  ac- 
cuf  iftis  accedit  Marf  in  d.l.  i.§.pra:tcrea.  poft  nu.54. 
vaf  dclubdit.  ff.de  quaift.  quod  nec  latuu  Albam  ia 
conf  7z.nu.12. 

* 5 Quod  praefertim  tunc  procedit » t qn  is  qui  mina- 
tur,aut  potens  eft  ad  id  faciSdum,  quod  minatur,  auc 
cftfolitus  minas  fuas  exceutioni  madare,iux.ea,que 
notata  funt  a fcribcntib.in  fimili.inl.t.  C.vndcvi.& 
in  l.vt  vim.ff  dc  iuft.de  iur.  vt  declarat  lo.  A nan.in  d. 
c.cum  oportcat.nu.7.dcaccura.exrcntcntia  Bal.in  d. 
l.mctum.C.dcco,quod  met.  cauf. 

>6 . Fra:ruinitur&  inimicustcapitalisexco,q>c]uisac 
cufauit  aliquem  dc  ea  capitali,  vcluti  dc  homicidiO} 
crimine  Ixfx  maieftatis,rapina, crimine  ncftndove 
neris  ppofterae , adulterio , fiue  quoliba  ahodcli^o 
exquo  nafeit  infamia;  $ ii  fuifli»  probatu , impoliu 


fuiffec  poena  nprtis,  abfeiffionis  mSbti,  aut  piiblica- 
, tionisomniQ,v'cl  maioris  parris  bonorum,  aut  exilii: 

ita  mihi  probant  Accurf  in  d J.  licet.in  verb.  capita- 
les, ffdc  rccep.arbir.&  ind.S.inimicitix.in  vcrb.fi  ea 
piules.Inftir.de  cxcuf.tut.Bar.in  d.l.  }..^.vlt.n.4.  ffdc 
adim.lcg.&  in  1. 1.  ffdchisquib.  vt  indig.  & in  l.^.in 
prin.ff  dc  tcftib.  Abb.ind.c.acccdSs.  vt  Iit.  nd  coteft. 
Gram.in  cof  46.nii.  ?.&  fcq.Marf  in  d.l.  i ./.prxtaca. 
poft  d.  nu.;4.  verfite  inimicus  capitalis,  ffdc  quxft 

* (Se  * communiter  Do^.inl.liberi. C.de  inolli.tcftani. 

17  Iftud  amplia,vt  verum  fir,  t it  fi  non  acculauit,de 
pofucrittn  contra  cum  in  aiminc  capitali:vt  doc^t 
Bart.in  auth.fi  dicat,  alias  incipit,  fi  teftis  prodtidf  ut. 
nu.  lo.C.dc  tcftib.  Sc  in  d.l.3.nu.z.  Se  ibid.gl.  in  verb. 
inimicus.if  co.tit.  vt  et  fcnfitSpcc.in  eo.  tir.de  tcftib. 
§.i.in  prin.  eandem  icquutus  eft  fententiam  Abb.  in 

c. cum  P.  in  H.Se  ibid.Io.Anan.  dcaccufat.abeadeni;, 
ftetitfcntcntia  Marfin  conf  3 1. bonorum  omniun). 

t col.S.nu.  i7.vcrf  Item  alia  ratione,  quem  fequitur  re- 

ferendo Giamm.in  d.  conf.46jiu.4.  Sc  fcq.vr  placuit 
SeCrau.inconf.iS.num.j. 

18  Potiflima  quoqvcrit  illa  probatio-f  iniinkitixtsi- 
pitalis,fi  probabitur  quem  IxOflc  al  jQ  in  perfona,ucl 
in  rebus;  dc  rebus  Itipu  anobisdiiftucft.  de  perfona 
id  aftait  Bal.in  l.in  his.  $.nam  isin  licinnia.  ibi, quia 
ftatim  9 quis,  ff folu.matr.  quem  refaendo  fequitur 
Marf  ind.S.  prxtcrca.  poft  nu.  54- vaf  item  oritur.il 
i.Qux  prffumptiocuncin  primis  habet  locum, ciitn 
inhoiicfto  modo  aliquis  corporalem  iniuriam  perm 
lit,ut  fi  cui  pugnus,  vel  alapa  fit  inftiifta,  autfuftibus 

ulfatus , aut  canna, quod  genus  magnam  opinione 
ominum  aftert  infamiam,  Sc  dedecus,  per  conrext., 
flng.in  §. 2. Inftit.de iniur.ibi,  cum  quis  pugno  pulla- 
tus,aiit  fuftibus  exfus,  vcl  cti.i  verbaatus  erit,  & qux 
fcquutur.vt  etiam  docet  copiose  Ant.  Gomez.  tom. 
3.var.rcl61ut.c.6.nu.i.Sc  feq. 

19  Idem  femiast  quoties  alterum  quis  in  facie  vulne 

rauit,prxfenim  fi  turpis  in  vultu  reinancatcicatrix.* 
tefte  Aicx.ind.conf99.nu.i.lib.i.aii  adh^raidem- 
inet  Marl.in  d.§.  prxicrca.nu.j  s-verf  item  inimicus. 

Amplius  magna  capietur  inimicitix  c.ipitalis  pre 

20  fumptio,  t fi  <iuis  alterius  vxorc  detineat  martro  iii- 
uito  reclamante , ac  penitus  repugnante : vt  fenfere 
Ant.de  But.Sc  Bal.in  d.c.accedcns.il  2.C01. 2.nu.  i.vt 
lit.noncSreft. quorum  fcnrcnrii  probatidem  Marf. 
in  d.  S.  pntcrca.fub  nu.  54.  vaf  in  quo  dicas,  quibus 
in  locisijdem  addunt,idem  intclligcndum  cftdc  eo, 
qui  terram  alteriusoccupat;  quod  inrciligc  «ia  per 
vim,vtvillas,agros,  prata,  domos, Sc  fimiria,cx  quo- 
rum frudibus  commodum  capiar. 

21  Quod  autem  dc  vxorc  didumcft.t  idem  5t  velim 
cenitasde  fotoribus  ,'Sc  aliis  foeminis  nobis  coniun- 
dis , quarum  honor  vcl  infamia  nos  plurimu  poteft 
allicere,  quarum  pudicitia  fi  folumfucrit  attentata, 
nobis  infcrmriniuria,paconfcxt.ind.§.2.Inftitu.dc 
iniur.  fiue  quis  matrcfamilias,  inquit  Imperator,  aut 
prxtcxtamm , pratextatamue  fuerit  afledarus , fiue 
cuius  pudicitia  attentata  cllc  dicetur:  hxc  ibi.conuc- 
nit  cum  hoc  I.  C.  refponlum  in  1.  item  apud  Labeo- 
nem.§.fi  quisviigincs.lfeod.tit.quonia  ex  hisfadis 
inhoneftis  Sc  impudicisinfamia  generatur,  Sc  iniu- 
riainfertur/Sc  inde  inimicitia  inter  viros  honeftosSe 
probos nafcimr,  l.i.cumibi  notaris. ff.de  his,  quib.vt 
indig.ut  idem  uoluit  Accnr.  in  l.Ibrorcm.in  vub.in* 
dignam.C.eo.rit.eiufdem  fuit  fententix  lo.  Anan.ia 

d. c.cum  oportcat.nu.6.de  accuf 

22  VchcincnJqucxiue  ait  t capitalis  inimicitix  con 
icdura,  fi  quis  cx  ea  iniufta  eu  ,qui  modo  cotra  fc  tc- 
fti  fleatur,  detinuit  aliquado  in  carccribus  inclufum, 
uel  in  uinculis:ut  fcripfit  Fel.  in  cap.rcpcllantur.col. 
i.num.j.uerfic.adde,  quod  fi  tenui, dcaccufatio.  cui 
accedit  Gram.in  d.conf  46.nu.  1 .Sc  z.hxc  autS  inimi 

23  eida  dutaic  pradUmitur,  toifi  comianu  probetur  to* 

ftcBal. 
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flcBal.inl.non^gnortbir.nu.j.Cad  exhib.&in  cdf. 
-i76.CedIia  reccHir.nu.;.vol.i.&  ADcha.conf.24<^. 
bu4.  quar  inimicitia  tunc  crcfccrct  vehementius  c6* 
tra  carcerantem>  (i  in  dida  carceratione  fuifletcarce 
tatus  torture  ruppofitosiVt  i jdem  admonenr. 
i4  ' Qujn  etii  ex  verbis  iniuriofisf  poterit  ptsfumi  ca 
pinlisinimicitiaduxta  renten.;BaI.inc.vcnicns.in  fi. 
per  illum  contex.deiureiu.  q>  notatu  efledignumicu 

3 uilibet  diceret  contrariu , tradit  la/1  in  1.  procurato- 
b.inii.Cdcprorar.  eandem  Bal.dodrinam  fingU" 
larC  vocat  Marf.ind.l.i.S.pnctcrea.  poft  nu.54.vern. 
itC  oriror.il  1 .ff.de  queif  vbi  ita  quandoque  iudicatu 
ftiflere(btur.&  incon^.^nu.ll.  uufdem  ibit  limcen 
feisGram.inconf.  57.incau(a  nuni  tranQnifla.nu.7. 
quod  his  exemplis  pianti  fit  >vrfi  quis  appellet  virQ 
conhigaifi  comutumi  fiue  vxorem  eius  meretricem: 
ice  ft  quit  virum  honeftum  dixerit  ebrium:moaachd 
apofiatS  i Tua  religione  nominauetit:  presbyterum, 
{moniacQ  nuncupauetit;aduocaru,appe(laucrit  im- 
poftorem;procutatorem>cauillatorc : iudicem  acce- 
ptatore penooarum.tabdlioncm,fallariu«  mercato* 
ce,monetatiu,fcu  pecunias  tundente , Sc  his  Hmilia. 
atque,vt  vno  veibo,  dicam,  vctbu  iniuriolum  df  )Cii 
iloein genere , Cue  in  fpecie delidhim  aliquod  com- 
miCrum,licctcommiirum  non  flti  alicui  obijcicur,  vt 
*'«bfanauere Bar.  Bal.  &: ^communiter  cacteri  Dod. 
in  l.j.ff  dc  libe.  Sc  pofthu-atqucFaber.Arct.loan.de 
Plat.&  ali|,in  d.$.a.l  nfti.de  iniurijs. 

25  Verum  in  hac  re  plurimum  iudicamisfarbitriu 
ve^abitur,qui  diligenter  perfonas,  inter  quas  conui- 
mfuntprolata,pcrpcndcrc  debebit, plbnc  enim  vi- 
leStdc  infamcs,quemadmodum  nihil  fere  de  honore 
laborant:  ita  etiam  ad  perferendas  iniurias  facile 
&nrprociiacs>  earumqucfacilime  obliuilcuntun  & 
anoxin^atiam  rcdcunttquod  vilibus  foeminis  foict 
fepiftimc  contingerc-Nobilcsauremt  & ingenui  no 
iunt  ita  iudicandi,ac  inter  cos  vere  dixeris,  ob  conui 
cia  oriri  capitales  inimicitias:  ita  cenfuit  Fran.Peg.in 
ichol.indiredot.inquis  i.par.  fchol.1as.inq.57.col. 
<4.  verf.  fed  in  hoc. 

Quo  in  loco  & illud  fubiungit  • plurimum  etiam 
«fle  confideraoduraprouinciarumi&ciiiitatum  c5- 
^tudinem.  font  enimquxdam  iniurisin  vna  ciui- 
tatCf  vel  prouincia , qua:  in  alia  pro  conuitijs  non  fo- 
leant  accipi 

- Veruntamen  haiconie^rz  locum  habent  iu  ini- 
mico capitali.  ad  probandum  autem  quem  inimicu 
Don  capitalem,multxalix  nobis  iTippctunt  prxfuin- 
itfptiones,quarum  prima  cft>qux  colligitur  fex  lite.ita 
•Voluere  Abb.&  Ant.de  Butr.in  c.propofuifti,dc  for. 
compcr.Fel.inc.cuinfupcr,col.i.nu.s.dc  ofti.dclcg. 
Alex.in  d.conf.pp.nu.  i.lib.  1 .atque  Crau.in  conr.75. 
nu.ii.quoditcomprobauitMarf.in  d. S.  prxtcrcai 
nn.49.vcrf. item  inimici  dicuntur. 

271  Sed  hxc  prxfumDtio  inimicitix  f n6  fufficit ad  rc- 
pellcndu  talem  teu6,nin  Iis  elTct  criminalis;  ita  fen- 
ht^cin  tic.de  teft.$.l.vcrl'.(i  veroodioliiSt  que  rc- 
foeadofequiturFcl.ind.c.cG  fupcr,nu.t.vcrf.rcd  ca 
uCiflcadhoceftcdtcx.inc.itctncu  qu  s,dcrcfti.fpol. 
aS  Is  quoque  prxfumitur  inimi^ . tqui  frequenter 
cum  inimico  meo  habitct)Vtfcriprcrc  Abb.dc  Fel.ia 
d.c.repellanrur,amboinu.2.dcrccufat. 

29  Iftud  intcliigas  t de  cohabitatione  c6tinuata  per 
longum  tcmpus,non  autem  per  duos  menfes.  vc  in  1. 
licet.S.in  fadiStft.nau-caup.ftab.  nam  domus  habita 
rionis  ca  dicitur  > qux  domus  cft  manflonis,  non  pe- 
r^nadonis:  vt  ait  Bal.in  I.ca  qu^.in  ft.Cquomod. 
& quand.iud.ita  Felrn.in  d.cap.rcpcllamurtnum.a. 
de  accuf  atque  Marr.ind.S.ptztercatnu.p.vcrf.quod 
intcllige. 

30  lliuaidcmdeclarabis,fvr locum  habcatincoiq 
nunc  habitattnon  iaeo,quiolimhabitauit:  vtln  l.i. 
y item  Nummiot  Cf.de  quxft.vbi  Bai.  qui  ioquituiin 


Camulo.quod  etiam  cSfirtnauic.Bal.  in  l.a.nu.^  verf. 
fed  qimo,C.dc  tcftib.  quorum  fentStiam  confirtnar* 
Fcl.in  d.cap.repcllantucjfub  num.a.vcrf.&  cx  prxdi- 
ftisde  accufat- 

St  Inimicitixquoqucfprxlumptlocft  contraeum, 
qbi  inimici  mei  familiaritate  vtitur»  ciq;  amicus eft» 
vel  aftinis ; fecundum  Bal  inl.Uberi,nu.  ;.C.deinofF. 
tcftam.  Qibdens  1 quod  cx  hoc  folo  dominus  poterit 
priuarc  vafallum  reudo.  Idem  loquitur Fel.in  d.c.rc- 
pcllantun  poft  d.num.a.vcrf  virimo  nor.de  dccuf.ad 
quod  nonnulla  adducit  Marf  in  d.  §.  prxrerca,num. 
4t.verlic.m0d0  redeundo,  & num.sa.  vbinonnulla 
dc  hoc. 

Nec  inimicitix  fufpicioncisvacat.tquinoccrctli 
podctinon  fblum  ille, qui  nocct.iux.fcntcn,  Barba. in 
d.c  rcpellannir.  qui  ad  hoc  allegat  Bald-in  d.auth.ft 
dicatur,  C.de  tcftib.  fed  clarius  id  tradit  Bald.  in  l.i, 
poft  numerum  S.verfcx  hac  lege,  C.fi  quacunq  prx 
di.potcft.  vbi  citatglo.  quam  auream  appellar,  in  1., 
athIcrx,§.datreuiilVioncm,ff.  decxcuftut.&rcfcrut 
Fcl.in  d.cjrcpclbintur,  poft  nu.i.verf.vidc  Bal.  deac- 
£ufat.&  loan.  A nau.in  c.cum  oporteat,  C0I.2.  co.tiri 
& Marf.ind.S.prxtcrcaimi.io.  ^ 

3}  Poft  haec  mecum  inimicitias  gerere  f is  prxfumit» 
qui  mihi  non  loquitur, neque  falutac, cum  folituscf- 
in, 'ita  inquit  Glo.  inc.  cum  Adrianus,  in  verb.  & ad 
ialurandum.  6;.dift.  quam  lingularem  ad  hocputac 
£arba.ind.c.rcpcll.irur,dcaccula.idcm  voluit  Abb. 
in  colim,nu.6.dc  iniur.&  ind.c.rcpdlancur,num.2. 
in  h.dcaecuf  5c  in  c.ad  hxc>  il  i.de.ippcl.  Sc  feriben. 
ind.c.cum  lupcr,dc  ofti.dclcg. 

34  Quod  tamen  limita  ffecunduiri  cQ  ibi  poft  alios, 
quandofolituscratmc  alloqui:  fccus  autem  in  illo, 
qui  non  confucucrat  mecum  Termone  habere:  quod 
pacuit&  Marf.  vbi  Tup.  fub  nu.8. 

3 5 Amplius  inimicitix  fulpicionclaborat  is,t  qui  fe- 
cit parentelam  , vcl  cofccdcrationcm  cum  inimico:, 
iia  ioquueus  cft  Batbat.in  d.c.rcpcllantqr.vbi  ad  hoc 
citat  d.l.libcri,C.dcinoff  teftam.  vbi  hoc  vult  Bald. 
& habetur  in  1.  i.S.cum  patronus»  ff.de  oftic.  prxfcd. 
vrb-vbi  gl.in  vcrb.cum  inimicis, 5c  gl.  in  c. i.iii  verb. 
porroiqux  fmr  pri.caufTcu.amitr.  pcrtcx.inca.i.ppr 
quottcft.probc.ingra.  valal.  hoc  idem  tradit  gl.in  c. 
fi  inimicusiin  vcrb.nolitc.il  i.vs.dift.  hinc  proptcrca 
dicebat  Bald. in  l.i.col.j.in  41.qua-ft.11u.  3;. If.dcrcr. 
diuifio.quod  ft  vafallus  fcccrit  parentelam , vd  con- 
foederationem cum  inimicodomini, dicatur  prodi- 
tor, quetn  fcquitur  Marf  loco  fuperius  addudu.,nu. 
lo.in  fin. 

j6  Hoc  autem  tibi  limitandum  cft,  f nili  vafallus  cd- 
iunxeritfe  cum  inimico  domini  coq<ftc,Jk  nonfpon 
te,  vd  voluntate:  quia  tunc  non  diceretur  inimicus, 
ncc  proditor  domini,  ncc  perderet  fcudum , iux.  fen- 
tcntiain  Bal.in  c.i.poft  nu.aa.vufno.gl.quxfundat 
fe.quib.modfcud.amitt. 

57  Namea,fqux  fiunt  contra  voluntatem  facientis, 
■3pft facienti nou  imputantunvtin  C.1.2.&  3.  & inc- 
ita  nc, 3 2.q. r . & in  c.prcsby tcros,  5 o.difti n.  & c.  i . 1 5 . 
q.6.  quod  optime  probat  contex.  in  1.  cura , in  verb. 
nec  fi  per  vimdf  dc  muncr.&  honor.quod  quamplu- 
rimis  hmilirudinib.  corroborat  idemmet  Marf  in  d. 
§.pixtctca.a  nu.  1 a.vfquc  ad  nu.4 1 . 

3t  is  quoque  inimicus  prxfumitur, tqui  Adorno  fuit 
expulfus^adeovt  contra cum,qui  expulit  tcftiticari 
nequeat : ita  fenfit  Bal.iu  1.  Lucius  Titius  tcftamSto, 
la  2.§.Lucius  Titius  Damam.pcr  illum  rcx.ff.de  leg. 
ZjCui  accedit  Marfind.l.i.  §.prxtcica,  nu.50.verfic. 
item  inimicus  Tirij,ff.dequxft. 

3P  Nccminusinrcr  inimicostnicosiscft connume- 
randus,qui  inimicus  eft  fratris  mei,vdfocij,  fiue  arti 
nis  inciivt  docet  Bar.in  l.rotor,S.fi  tuto.ff.  dc  lufped. 
,tuto.idc  voluit  Alc.apud  cund.  Alc-in  d.c6f.99,p.4. 
ii.i..dcquo’plura  apudcud.Alc.Il..  fi  ita  ftipulaius,^. 

JoftpbiMafcarditVol.x.  F ^ Chiy- 


lofephi  Mafcardt  ^ i cQ 


Chrifo|:onuic<»l.p€n.mfcti.  ff.devetb.  obli.&  af«<J 

Marf.ind.$  pr«CTM,no.5r. 

40  Inimicus  eiiam  qihs  prasrMmirur » f fl  dixciit  non 

diligo  talem:Authorc  Alberi.in  l.H  inimicitue.nu.x. 
ff.dchis,quib.vflndig.  • , - 1 

41  Slcdue  inimicus  pr^rumicnr,f  qn)  deco  malam  f« 

mam  Icminafjd-l.fimimiciti*,  ff.dc  »js*  quib.viindi. 
vtteftanir  Pctr-  Raucnn-inTuo  Alphabeto»  in  vcib. 
iBiuria,pag.7f>col.».  ^ » 

Quemadmodum  , 8c  illdiiiiiYricuscft  ccnfmdus» 
41'fqui  mihi  dcncgara^OhumanicafiS)  qtiilbkccxer 
ceri  cnm  meis  xqualibus,vt  dencgatio^uli:vt  feri- 
bitFcUn  d.c.cumfupcr,nu.4.jverf.Iccunda  caufaide 
offi  delcg.  vbi  id  nonnullis  conhrmat. 

Inimicorum  qnoq;  numero  isd^  afcribddosi 
qui  prxiato  Aio  non  parer»  vt  cautum  cA  in  c.  A quis 
diaconus,  jo.diftin.ideni  fenfit  Llic.de  Pcn.  in  l.qu8* 
admodum, vcrr.73.C.dcagtic.&cen(*)ib.n.  i-q 
44  Quxamem  cx  his,f  vcl  hisHmilibusfatis  Ata4rb> 
pellendum  quem  i tcAimonio  dicendo  contra  ali- 
^C'Iadex  arbitrablf;\tplacuirgl.mc.j.in  verb.hc^ 
flcrnu,j.o.  v.dc  in  d.c.cfl  oporteat,  in' vetU  inimicos^ 
de  accuf.uc  placuit  & Alex.inconCi^^^vifoproccC^ 
fu,col.inu.8.1ib.  7.adidem  cdAnuandAnonnuIlos' 
addticit  Marf.m  J>§.prxtcrca)nu:;-3;&-Mcnoc.dcar 
• bitr  iud.caurcaf.  1 |0.n‘a.  lib;2.conf.2j&  in  hoc  * oig 
tcndcredicitTeUhd.c.rcpeilanLnu.zdnA.deaccuf. 

CO^Ci^FSlO  DCCCC. 

argVmentvm. 

Inimicum  teftcm  ^teftimonio  repelli  quouT 
queverurafic. 

SrMMARirM. 

S inimieut  i ttjlimonio  dktndo  (ontra  inimicum  penitus 
rtifatur. 

% Immieui  repeBiturd  tejiimonio  dietndo  contra  inimicum 
■ etiam  in  criminibut  atrocibus  excepti  f. 
l Inwucui  prafumpttii  probibeltejlijicari  contra  inimicU, 

4 Inimico  itflt  non  creditur  etiam  m mortis  articulo. 
EtquarationtyVtnu.7. 

5 Qonjejpo  in  mortis  articulo  fafla  valet ^ eum  non  JU pro- 

fumtndumpqu^dtunc  mentiatur. 

6 Conjitens  in  mortis  articulo  ft  babui^e  & recepi^  nonpo 

itji  pofiea  opponere  exceptionem  no  numerata  petunipd 
J|  iSMemorta  C/JcienliaimteJle  requiruntur. 

9 Inimicus  reconcilsattunoss  potejl  tejlifieari  contra  olim 
inimicum. 

I o Inimicus  non  pote  fi  uHiScari  contra  inimicum  etiam  gs 

ctuiU,  cum  aliqua  aJfCi^io  infirtur  ex  aceujatione  !»• 
ttntatj. 

I I Inimicitia  etiam  minus  probabilit  repcBit  tefiem  memi»  ^ 

eum. 

1 1 Immieus  an  poJfU  ejfe  te^  eosstra  inimicum,  vidt  rem^ 
Jiue.  iy  nu.  13.  • 

V*  Y P I n i ^ hanc  Aipra  relata  coclufio.  EreniO) 
Ad  pit  f|  vnocx  iis,  quos  tradidimus  i mo*r 
disinitnicusquifpiS  capitalis  tucrirprobatusi  Herve 
^ iteAimoniodiccndofcottainimicu  penitusAtret) 
ciendus.ita  iubentpontiheu  dcacta,vtiac>rcpcllan 
tur.in  ccu  P.Monconclla.  in  c-  cQ  o|h3rteat,&  in  c&. 
iucmininiDSjde  accuf.in  c-accuratoccs>cum  fcq^  in 
Cap.j.3.q.5.vtcriamvidentiirprajcfpcrelmp-  mlii-i 
beiifCdc  inolA.  rcRa.<Sc  in  auth4li  vero  dicamr.C^ 
tcAib.de  in  $.fi  vcrodicacur,  in  auih.de  tcAib.Acque 
rcrpondcrunt  1.  C.' vt  CaliAratin  l.teAmm,ff.eod.dc 
tcilib.vbi  fial.de  cxceriuucrpieccs.Alex.coDf.99*aii. 


i. lib;  f . Aibende  Malet-  in  tti&.  dcecftib<ii^  mL#' 
vA^ueadnu.ai.  dc  Cior.»nd.tra^.par.|.nu.ioj.in9. 
prin. quxA.de  Icxcend  aiii,quosceierrc  madefiat 
UbovioAim>quam vtile.  r . j 'r-^  .r  t 

2 Hxcconciunbadco  vera  eltvream  ampliem  1 9 

cti2  piocedat  in  cn  minibm  atrocibus.  finguUri 
di  pia»og.uiua  alias  ciecTpns,vt  in  crimuiclcixmar 
idlatisJixrcAs.limonta^dc  id  genus  aliis,  in  his  enim 
inimicus  nullo  pa^o  por  ceftibcati , per  contex.  Hn- 
g^larS  fecundum  ahquosin  c.  pcrtua$,dc.5mon.flc 
contc«.iadi.c.cum  P.qocm  ibi  ponderat  Abb.de ap< 
cufat.de  hoewolattjfiar.  in  l.inquxfiionib.  If  ad  1^ 
luUmaicA^  iddlcn^  Ang.  in  Iqui  accufare.  Cde  ap 
cufa.vbladhocaiti^t^sec.iniindeaccufe.  S.i.Ui 

ii. ncafibiiirdcft.otna. ini.  H vab,  Saicviio»co{.i^ 
nu.3  ?.fo  x5.falien.A.lbl.matr.atqtxBaU4l»in  his»^ 
t.in  fi.fr.co.rol.'mai.  ad  9 piuces  allegat  Mena  dcaf 
bitr.iud.caurq.a8.oo.t.cutnlb{.lib.i^ . c ’“* 

Secundolocoampliandacllconchi.rtlocum  hah 

j beatnonmodoinintinicovoo,ticdetiiinpixrma 
pto.  dc  ille;  contri  quem  producitur , ignorateteatar 
lam  inimidtix:  rigtaoi(rimusaathoceftlono.ina 
oim  l.dc  A.  in  fi.de  reiud.  quoin  lococcofet,  qued 
ille,apudqucni  eAcaufainimicitix  contra  illunMXb 
nerfusquem  producitur , licet  ipfc  contraquempror 
ducit»  udmnus.ncfriarcauram  veiuti  ntefiispafibs** 
cfiet  iniuriam  alias  abactufaro,  ied  ipfe  hocignoiar 
bat,  in  non  obAantetali  ignorantia  »nequcatconr^ 
eum  efie  tcAis>quia  lubefi  caufa  inimicitix:  vt  dodl^  > 
raipfit  fiar.in  1. 1 m fi  lf.de  his,  quib.  vt indig.  eunde 
lnnoc.requiturBal.mi.prxrcripno'ic,col.pen.niM9. 
36.infi.  veri,  ternum  exemplum-  C.ft  contra  ius, 
vrti.pubi  dt  Roma  in  1.:.^.  Ii  quis  in  vUlainu-S  A.ad 
Syl.«  in  rub.dercccpr.-atbi.coi.d.  poilmim.z8.vci^ 
feiasramcn»  vt  etiam  tradit  Marf  in  1. 1 $ pcanenelk 
num.i.verT.amplia  etiam  hahcreg.  ff.de  quxlL& 
nng.i78.inimtais]epdlitu(!ivbicridacbiidirqu6d  li 
cetrpftisinterrogaius  rcrpondcatnullani-hat^rciai 
micitiam,vd  odium  aliquod  cum  ilIo,contra  qtieqi 
teAificatur,tamdli  cxtci  caufa  gencralLsdcoccuitv 
repellatur , dc  ei  non  credanit,  <p  aperte  volim  Alex, 
tn  d-conf.99.nu. 3.  dc  ;.lib.  1 . & Fel.ind.  c.rcpell.im|^ 
nu.6.de  accufar.atque  laf.ia  l.rororerD,oobt^ua).q. 
C.dc his,qnibus vt md jg.  «..vkiit.  * ' .-v? 

4 Tcrtioampha.vtconclufiolocu  fibivcndicerfdt 
fi  ini nneus  deponeret  in  mortis  aniculomain  ei  non 
creditur/vt  cefWur  Bal.m  c.i.^»  vatalli  noA^i,  col;»^. 
nu^d.verf.exrra  quxr6,nt4le  paveconfian.  quodefle 
notatione  dignum  dicit  M aif  tn  d.  S. praeterea,  ni\i6^. ; 
nctfiamplia  eriS  hunc  tex.  licet  ip/cmer  Ealdncou^ 
i62.cafo$  fupcrqao,coi.2.nu.4in  fi.vol.4.dicatcor\^ 

; felfioncni  in  arti  culo  mortis  fii^am  valere,  f cu  non 
fit prxfumenduin « qdod in  ilio  adu  adeo tremendoi 
in  quo  .igitur  depcncuioanrmx.de  damno  in  epara- 
bili»  ipfe  mentiatur.  Vnde  dicebar  egr^ie  Accur.  in 

6 Lt.in glo.vltcir.med.Cdcfal.cauaidiec.ieg.tquod 
confitens  in  mortis  articulo  habaifie  dc  lecepifie* 
n<Mt  poiTit  poAca  opponere  exceptionem  non  nume 

7 rarxpccunix.  Verum rcTpondcrepofiumusitqiidpo 
inimicoinmortisarticulononcrcdiru&imbi  minut': 
ei»quam  alteri,  quia  tunc  aicmoriaantelUgentiacjue 
languefcit,  vtdc  hoc  cfi  contex.  in  1.  hac  coDfuUU&- 
ma.  S.  at  cum  huaoana»  C.  qui  tcllam.  fac.  poiT.tum 
etiam  quia  agexu animam , fepe  numero  mutus  effi- 
amrdfquc  ncqucviuus,neque  mortuusdicitut;  tede 
glo.  in  c.  1 40  vcrb^codum  ,in  rit.Epi  Icop.  vcl  Abbac. 
in  vfib.fcud.  dcin  l;qulduos.  fF.dcmanunitfi  tefiam. 

8 in  tede  autem  t debet  efie  mcmoiia,dc  fciehcia.i.qui 
tabularum»  ff.  defiut  niuiinini  jglmr,d  minus  ci  oe 
datur. 

' Quarto  eandem  conciu^xtaides,vt  prbcedatetii 

9 Hifuinicus  cfiet  teconciliarostcum  inhnicorniidc 
.tuiic  conisi  oiimiaiiiU€a.aaa  poo^it  tcftifnoniuin 

diccic. 


De  probationib. 

Aiccre.dc  hoc  c<l  contu.  inCgnis  in  d.c.accura(OCC5, 
il  i.;^.;.auem  vnicumdicirRom.in  f!ng.ii9.  Inn. 
in  c.  cunil.&  A- qxoin  loco  refert  Inno.  & B>ld.ii> 
{hmieniesKScmnltos  alios  concordes  tccenfct  Nic. 
Fig.10  addin  ad  eundem.  & eund.  comea.noiaiu  di- 
mum  diait  Alex,  in  d.conf.99.  coi.  i .num.  3.  Iib.  i .ad 
Ucm  adducit  multos Mcnc^.in  d.q.as. no. 8. 

10  !d  th  limiubis  & intclligcs,vt  habeat  locnm,  t qh 
icconciliaiio  facta  eOctcecentcr.feciu  cuin  fiierii  an 
ttqua , & Ggna  concocdic  ae  reconciliationis  appa* 
icam,  tunccnim  admittendus  ent  inimicus  reconci. 
liamsivt  voluit  Bald.in  margarit.in  vcib.tcRis,  vetii. 
tcftisimmicusiqn  admittatur,  vbi  Innoc.  italcnticn' 
lera  refert  in  c.cum  oponeatale  accuf.  Lic«  C pnrdi 
dia  reconciliatio  fuiflet  fcquuta  poli  depolitionem 
iplius  teftisinon  deber  admitti,  quia  nd  tcconualidat 
diiium  Aium  niG  precelTcrir.vt  inquit  Ant.de  But.in 
^.c.cum  opotteat,de accuf  & loan.  And.in  addit.ad 
Spcc.iit.de  tcllc,/.  portOiin  prin.  attenditur  enim  tC- 
pusdepofitionis  ipfiustcilis,  non  autem  reconcilia- 
Ilonis  pollca  fcriuutzivt  tradit  Butt  ind.c.cum  opot 
tcat,&  refert  Aiba.dc  Malct.  in  fuo  trad.  dc  tclli.in 
i.pat.nu.9.  tamen  iudei  poterit  inquirere  quala  prx 
ceflerint  ini  midtiac,dc  qualis  fuerit  reconciliatio-  nd 
fecundum  qualiutem  inimidtiarum , &aftum  re- 
conciliationis admittet  tef)em,vel  repellct.vt  inquit 
Campeg-in  cod.  tiadale  relii.  reg.  i6.  in  Gneomniu 
ibniutionum. 

‘ Qyintotibi  ampliatsdae(lconclDno,vt  vera  Iit, 

11  etiam  0 agatur  t de  crimine  duiliter  contra  aliqui, 
dummodo  inferaturaliquaperfonz  afflidiocxilla 
accu&tionc  intentata,veluti  infamia,quia  taliscau- 
lacfBcir^aod  inimicus.lbiodiofusrcj>cllarur  irefti 
£cando'ita  not.Sal.ind.auth.li  dicatur,  coi. <.  & hoc 
vfquc  eo  cft  verum,vl  uia  fi  talis  inimicus,  liue  alius 
iiaait  piodudus  cellis  parte  abfente  > & contumace, 
pofiit  tamen  ex  poli  ladoopponcrc  de  inimicitia; 
vc  author  cll  idem  Sal.in  l.fi  qius  tcAis^ol.;.  & in  d. 
aixhcn.fi  dicatur.  Ode  tclbb.  fubiungit  tamen  ibid. 
Sali.qu6d  fi  parti  caufx  veteris  inimicitixnotxfuif- 
femde  non  oppofuilTct,vel  fciuaii  mimicum  tcftem 
produci,  ncc  faeobicccrit,  non  fit  repellendus,  cum 
per  illam  ucitumitarem  St  patiCiiam  cenfeatut  pro- 
balTepafonamipliustcllis.'  vtibipctcum,quem  om 
oino  videas. 

XX  ScxtovdimamplieSiVCi^ocedat.tetiam  fiex eau 
fa  minus  ptobabiiiipfa  inimicitia  proucniai;nam  dc 
hsce  tellera  repellit  iniroicum.vt  videtur  efle  de  hoc 
oontcx.de  ibi  Anto.  dc  Buun  c.vciucns,il  x.de  Ipoq- 
faUtafcnritdc  Alex.ind.conf99.mini.3.lib.t.vbicx 
snultis  dtatglo.in  I.  Athlctx,$.dant  tcmiirionem,in 
vctb.fada,dc  ibi  Baljfdc  excuCa.iuto.  ad  idem  non- 
oullosaliosrelertidcm  fennenta  Menoedearbitr. 

P3  iudixaufd.q.xt.nu.9.1ib.  Multa  alia,  tqux  ad  hanc 
pcninentcrxicluf.qux  feiens,  de  prudens  ptxtaeo.vi 
daepoiexisapudCampeg.  nctafl.detcllib.rcg.il. 
cumaliistnbusfcquen.de  CrcH.eod.tracl.pac.i. num. 
loi.in  p.prin.quxlidefupra  incondufancip.Hzicci 
cum  per  tdla  probari.  ou.j4. 

COV  C LVS  I O 'DCCCa. 

ARCVMENTVM. 

Inimicitia  inter  legatarium  & tcftatorem 
quot  tcftibus  probetur. 

■SrMMARIirM. 
t mttrk^4t*rh$m  ir  kfiatorm  ortit  pr*Jkmi 


Conci  ut  DCCCCI. 

2 Jmmititxds  inter  d^t^atortm  ortat  jitinqut 

tftl  ft^Um  tefiihm pmbari:  ex  D/no. 

I JmmiaiUt  tnttr  UgmUrtufu  ttJUxaremduohuiUjiib. 

probart:exBAL 

4 L^Morum  exfrejpem  sdempticntmqmnqsutejlibmpro 

bariy  contra  Ssbeetnm. 

5 Septem  tenet  reqmimttturinrenoesnda  infiituttont ha- 

redit  propter  mimietttas^  quemadmodum  qutnq;  in  eo* 
dietUts  ad  rrmoeanda  itgata  m ilUi  rtUna. 

6 Solemnttat  eadem  requ-riturin  adimendo,  qua fuit  adbi  • 

bita  in  eonjerendo, 

7 Jnimtatia probandae/i in^etie atembusaeonin genere. 

8 TeJle»Jieperintmteutadeponemeidebentdtni futpmhabi 

Um  rationem  reddere. 

9 RatfOiUaeJiyqHafatumvtlirritumreddttdinumt^ii. 

10  T t(iu  fine  ratione  deponent  diettur  vt petm,non  vt  homo 

dtponere . 

I I Tejiet  ineriminaUbut  debent  etiam  non  interrogati , red^ 

dtre  rationtwdiJftfui,alioqutnnoHprobant. 

Nonnunquamrnt"?'^ 

teAatorem  grauesoriantor  iniinicitix:  qux  cu  inter- 
I ceircrintiVcriltiniicclHtcf^scorem  nolmlTc  legatfi 
ci  inflan.l.nininiiciiiX3fr.deiissquib.vtindign.&L 
j.i.vlt.fT.dcadimen  IcgaLldeoqucicgara  & ndcico 
miila  taciti  adempta  ime  liguntur » perK  ^ vlt-lf- 
dcadimcn.lcgat.  Hinc  propterea^  dicebatBal.ini. his 
confcqtien(cr,in  a.Icd  tnti.fF.fami.crcircun.quod(t 
legatarius  occident  icflatorcm , cx  tacita  conicclu- 
ra  voluntatis  propter  inimicitias  inrcllieaturadcm- 
peum  legatum  ; quam  conicdtiram  plurimis  tum 
ampliationibus  >tum  etiam  limitationibus  dedarat'  ^ 
cruditiinmus  Ftan.  Maiit.de  conicdu.  vluvoluniib.  ' 

Veruininoftrisnon  immerito foler  quxri.quoc  . 
teftes  (int  ncccirani  ad  probandu  inimicitiasad  hoc* 
vf  legata,  5c  fidcicomminfa  tacite  intciligaruradcm 
1 pca^Erprofcdolt  ^DymicmCtiatclTc  voluerimus, 
qDamrctertdclcquirurBart.ini. hzrcdcs palam, * 
quid  po(l  fa^m  rcftamcnnim,  nu.  j.ff.dc  tcnam.ie* 
quitenrurquinquc  idtcs.vcl  Icptcm. 

^ Baldum  tamen  meliorem  f amplexum  fiiilTcfcn* 
temiam  nonnullis  viliim  cll.ccnlet  erum  m l.errotc. 
nu.JsC-dc  tcAa.ad  probandas  inimicitias  duos  liilH- 
cae  tdlcs:cuius  authontaci  innititur  Rom.  in  I.ncq; 
profeffioynu.i  ^.C.co.utde  tella.  dicens  cam  ciTc  ve- 
riorem, pertritum  illud  axioma  legis  vbi  numerus. 
fFderdlib. & o inomnincgocio  cod.m.5cc.nouir, 
dcittdi.  cui  quidem  pronunciatonulqua  fuifl^dcro- 
gatum , teperi  tunnprobationcmiinicmarum.nifiiii 
cafu  valde  praecipuo,  quando  Icilicct  valullus  feudo 
debet  priuari.  vt  m c.i.quot  tcA.  fim  necclKad  ^ban. 
fcu.  ingrat.  qua:  conftitutio  ad  alios  cafus  non  dcbec 
extedi,  fi  R’p*  aedimus  in  1.  vlt.nu- 197.  C.dcrcuoc. 
donat.quam  quid6opinionem,cp  tacita  ademptio  !e 
garoTu  I quz  induciiur  pp  inimicitias , duobus  tm  te- 
* nibuspolfit  probari  ,lcqtiitur,&*communcmdicit 
D.dac.Couar.in  rub.de  tcfta.par.i.poft  nu.i  1 .vctfic. 
oportet  umen,  idem  rcnfitPau.  Caftr.in!.  iuriigen-’ 
tium,S.quodfcrc,iubnu.8.verr.fecundoalIcgatur,ff. 
de  pa^.Ac  Ancha.in  conC  nr.nu.s.  ad  fi.gcncralitct 
etiam  dicit, 9 illa,  quae  veniunt  excrinrecus^iec  rcfpl 
ciunt  teilamenri  fa^ioncm.llue  ipfum  a^lum  teftan 
di  ipoflTint  per  duos  tefies  probari, vt  r^ulari  ter  cft  cd 
ftitumm,quodinteliigicetjam,fi  per  illam  externam 
pr^ationein  redderetur  nullum  (cllamemu,dc  hoc 
pluribus  fubic^is  exemplis  declarat. 

4 Quo  fit,vt4  vero  aberraueritl  Salin  l.fideicdniir 
fumXi.dcfideicomm.dum  feriPtum  reliquit, expref- 
iam  ademptionem  I^arocum  duobus  taiuQ  teQibus 
pofiTc  ptobari,falfohoc  tribuens  Aaoni.infurnm.tit. 
C-dcteft.na  huic  opinioni  Sal.  Ban.Pau.Caftt.Atct. 
ioJepbiMqf<i^,voLx^  Vi  Bc 


f 


y r ' 

i ^ ^ \ **i^.  • >.4^ 

♦ &*  communis  omnjiifnjnterpfMomm«i\srtfb|?a^  . 
tur.vr  teftatur  Didac*  Cpuariu  d.rub.de  teftam.par. 
2.poft  nu.2 1 .vcrfcuiijs  contrwum.cu  profcfto  pro’ 

< prius  ad  vcriratcm  accedar,  exprcHam  ademptionS 
Icgacoruro  quinq;  debere  probati , ck  authori- 
tate  Accur.in  d.l.fideic©mmiljiy]p;{in  vab.probara, 
e.  dcfideicomm.quiniJi\^/ijigprcturdcteuocanda 

5 tinftitutionch*Ecdispropter.iniriiicitiaa,feptcrn  te- 
ilesdenderareturadprQbfi^pncmipnjDS  iniinicitiar; 
quiatotidcin  run^.aeccilariUhidlanienris , in  quib. 
hacreditates  relinquuntur.l.hac  cofultiffima.Cdctc- 
ftam.flc  ira  aiTcruirFtan.  Alant.d.cit-5  >nu^  1.3.  verCfcd 
quxrct  aliquis,  ncuriiicodiciiiis,iqquib.en|legata 
& bdeicom.relinqui  poirunc,quinqjtc(le$6t£ciunt. 

6 l.vIt.C.decodicil.  quia  eadem  folernnirastrequid  r- 

viderur  io  adimcndo,quxfuit  a.dhibitain  confecen-  o. 
do.arg.aiithqiii  fil.fint  lcgir.C.de'diuor.  &per"tfe«u. 
luris-  nihil  tam  naruralc.u-dc regdur.  . - ; v t . . r : 

7 livcrotcdcs  fiiperinimiqiria.dcponemcstdelKt 
ad  hoc, ’,s't  inimicitia  probata  dicat,  probare  qualita- 
tem ipfiusinimicitix  in  fpc<jic,pcc  miSdt  in  geijctc^ 
nulla  adicda  quaIi(a;c;ttacoaji{aihimrc!tix:itadi<'  - 
xir  (atisinrignitcrimo,  in  cn,K;vyflutius.dctefta.id6; 
voluit  Bal.  in  I.ii  qms  rcitit^-pp.S.in  flC.de  teftib;^.  , 
pjucibiislmiililHiscorrobora^jaCiqj,,  i,,col.4.  mi.6. 
Cj.de  tcfta  .&  m kgqdptprein,  coi  .4.  nuJU.6,Cidc  his, 
q«)b/vnndi3.& in^ij^  toxtotes.col.  j,.no.  1 j.veirf.  t 
fi-pti  mo  adde,  fR4ciig..i*  quibus  ucccdit  Gramrti.  in 

. cont ii.in c3ufaii«ortt«p fr<Hrum,nu,io.5l4jic6f.4frf 
,in  caufa  iVlartini,  dcc,?4-  in  praefenti  dccr- 

lioiic,mi.2i.cum  (eq.de in dcc.86.nobilis  lo.de  Fiion 
dlinii.  S.&  in  voto  i4-in  caufa  nobilis  mulieris  Sab^ 
bj»;,nu.4.vcili&  q^ijo-id  primum.  ‘ • , . . r. 

8 Qni^^ctia  tcfles  Itipct  Ini  micicia  t deponenresdc- 
bentdldifiii  probabile  r.tnonem  reddere,  alioqmn 
nihd  probabur.-vt  voluit  Bal.  inl.fol3,co!st,poftdu. 

' ji.ycrf.idem  ii  teftispro  Jucitiir,C.dcrcftib,quc  fcqfii : 
thrGramm.ind.dcciCj4.nu.as.  Rario  enim  illa  cft, 

9 t qu*ratumvei  initum  facit  didumtcftis  . vt  inquit  ; 

. Bal.inl.c9nucnticula,C.de  Epifc.&clcr.liioc  abiSxio  ' 

Bal.  deducebaturin  1.  cdua,  in  repet.  Paraiiina,G.dc . i 

10  edcn.qi  teftis  t iinc  rationcdcpqiiens,dr,vt  pecus.dC, 
non  vt  homo  deponere,  & pnrlciciin  incnminalib. 

1 1 1 in  quibus  debent  tcBcset  non  interrogati  reddcrci  * 
rationem  didi  liii  ..alioquieosnoprob^rcauihorqft;  < 
S.al.in  l.vIti.C.de  probat..atquc,Ant.d<;B«rr.jft  q,vk. 
deiuiciur.ad  idcin  tcipondA  Alex,  ui 
nu.rt.lib. I . quos  rcicrc^picquitur  Gr^iumdn  conii., 
I2.iiu.i2.cuin  fcq. 
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Corboidebuias  mawrUsinimicitbwSiillb# 

X ^ nobis  qiiaTcndutncn,quo<ina.m  indiciiun 
emcrg.itcx  ioimK.niii.Et  quidem  nonnuUispVicmfc 
inimicitiam  fvclu-mcns  61  probabile mdiciMiPI^ 
ad  fubiiaCQduin  quem  qu.edionibus  ahuios 
tixauthur  cfl  Spe.in  riidc  prailMmpt.§.fpecics..«M^. 
fcd  pone  P.minaruseilT.au.7.&  S.quoin  loco^lQ^ 
eocxcmplo  declarat:  q>liqujfpiam  Atcrif  .repci?u$-. < 
exanimatus,  'nec  colligi  poflir  a quo  fueeit  interfcr* 
dus,ntquc  probatam  Titium  cum  illo  inimicitiqf 
gerere , eo  quod  ab  occifoiniuria  Ebi  iliaca  cQl-jCi,^ 
tis  inimicitiis  inuuzflionemillu  poilcdari 
indicijs.ciufdcm  didQ  plurcs  referunt,  vt  Fviu>dMH« 
in  tratl.de  indir.&tortu.in  ;.q.i.parj}u<i)^z9>i(ClE(^  • 
aliud  erit  indicium, cundcmSpecatiuUcM^if.iB 
xicrim.§.diligcntcr.nu,t>9.wcrCqu«o^<ltcrja»vblkt 
te  idcm,rcpctijr,in  l.r.§.pta»eica,nu.j:^.RU«-mi4^1fc 

nu.  17  j.  vbi  cti^m  copiofe.  lEeodititqM)ftAngHArcik" 
in  tracl,inakf.>.ftma  publica,nit.z9.Cjuier,ui  pfZ*l 
«im.in  Sohlciu.ire  curabismum:ti8*.»jetEqiMttaiat 
indiciuin,Gramin.jnconni.j.num.5.ac4$At.tn  voti 
}4.num.i.cu!nfcq.idcmMaif,inconf.j.num.8.&u>  ‘ > 
con<;7Z,inprin.  y.  -^v  < s 

Ei^cm  coqclufiotibi  amplianda cft,  vtctiamfiui 
ciac  jjidicium  t,mand.itum  ad  occidendum,Einitnit 
cus  ille  Iccxcto  Iit  al)oquutus  aliqucui,qui  fete  illico 
boini.cidium  pntramr.dequflvideas.MarEind.confi 
j.num.S.cum  (cq.5:  lare  in  d.l.i.§.przrcrca,nu.$8.fi  ^ 
dcqiip^ft.vbi  plurcs  coocordeacitat.  & in  noilra  eoa'* : ' 

‘ t 'Un>..  ,, -a,  ,,%i.  rt  ir 

Iplam  vcco.inet  cocluEoncra  Ecaccipiasveiioi»  ^ 
'TP5PPcdit,  t E inrcllig.imti-sxlc  inimicitia  grani  „ic  ^ 
capitali, fecus.vero  de  inimkiciaJcui,  vtfcri  omoei 
Ipp.fp  ‘■clari  rcribenjcsinrcll«riiut.3t  Rom.rpcciariixi 
illudSpec.di^um  declarandoi  dicit  illtuihabcrclos' 
qum .in inimico, capitali, 'jfccusvcro  in  alioinimicdl 
leui,  hoc  idem  fequiturMarfin  d.§.  diiig£ter,nu.tir?^ 
V9*^ftP,rimocaJu(Scind.l.j.S.prstCDea.nu..sd.vcr.mor 
dP;ij,  ff,df  quzrt.vbiapcrrc  firmat  inimicitiam  lco8 
Opn  facere  jiid’C(»m ad  rormram,  cum  ex  iniiivctiit ' 
kui  tquisnon  pi-gfumatur  aliquem  ludoK.ncqficitt 
^cUe  mentiti  . arg.corum,  quzlura  tradita  ab  Lqnoj 
injc.  c.um  oporteajt,  de  acctif  dc.ibi  catcrifcribeiitcs^ 
MPn  clle  prcdencbuu-iniintcocapiraflz  ptd 
dufioiplb  protede  ; t licet  fccus  fit  in  inimico «6 c* 
pit^iig^^jjs^foBts-jidiujuiturilicadcfciuslidedi-.;, 
raipuaj^jV.hcctiain  afTearit  C^rre.  ir 
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liiimiciti-aan  faqat  indicium  ad  torturam.’^ " 
: j.  . SV  MM  kARI  V M.  . ' 

\K.  Vi  t ' 

2 InimUitiam  mdkmm facere utd  torturam , qaod  exemplo. 

declaratur,  ‘ j 

a Jnimkitia  mdidum  fattt.  mandati  ad  oetidendum^ 

3 Inimicitia  capitalis  non  Ituis  indkium facit  ad  tortura. 

4 Inimicus  ininticiua.tuinan  prafumiturinimicumUde- 

1 f,  nec  ilafqcilt  mentiri.  \ 

5 Jnitn'co  leus-tf/liproduiJo  credendum  tfidketdeeius fide, 

aliiuiddismuuatur. 

6 Inimu  ilia  indicium  fa:it  ad  lohuram^uando  eH  ea-con 

< tur/ant  alt(i  adpuniculafecut JifjlajM,tnamcapiiahs. 

7 Hermitlai  Baebfnintert.us,  * 

% Ca  rntfi:is  cuiufdam  apud  Saxonet  memorabile, iy  impiu 
facinus,  , a,;, 

y Damnatio cuiiefdam iq/t^a apud Bc^den/es,.- 


. nd.il.oblciuafCi 

n u,d  fcrt.idere  fen  (It  Eran.  M arca  ode 

i rq  i ntcl  1 igas  V t c ooci . v.«a  fi  wpi  t cu 
iq;,wbj(iac^curraiK  aliqadp7tnicula> VcEima,  & li« 

* m^j^i^qish fola fit iniraiciti3.etcapitalis,jg> ^ com 
njphiter  ab  omnibus  cfl«  receptum  teftatur  Carcen 
It^fupqinsasidudoT  ybi  rcfc^ltc-fentiente  Gram.^  v 
k>  vo.t,q,}p..Illullrifs.  Br6rex.nu.2o,&  uieiuGrainno 

**  vot,  J4.nu.7;  vbi  **  magis  cocm  dicit,  atqrtradit  luU 

* Ol4f.i1>  prax/  ciim,§.vlim,2j  .v.etf.inimiCitia,d/£*;c6i 
'^ctiara.tk^*  maigis  c^^afleruit  Burf  in  cof.zo,  Gafpar 

Xandincilus.nu.  i8.vcrl'ga  rndco,v'ol.‘.idcm  innui» 
Marf.Iocis  nuper  adducis,  vbi  nominarim  multis  ra 
tionib.Spccularorisdiftu  tapq  pcriculofum  refellit. 

Etroc'icqiudem  meafinanctJcffteft,  vtcCi’infmi-“ 
citiz  prilumptionc , alix  concurrant  conicdura,  vt 
quis  polTit  cqtqucri.nam  fi^cxlbie  inimicitiarum  in- 
dicioquistormcntiSfubiiciatiirrionicmcl  cucnit,  vt 
iudices  10  grauiQimos  errores  prolabamur, dumdara:  ^ 
neatis  in  fomibas  fontes  impune  dbcuiu  .'Hocpiurib.‘'‘ 
polTcm  exemplis  dcmoaftrarc.fed  pSuteis,  iilquc  me 
, inoria  digniscrimuscontenti  ."Venetiisigiturinter. 

fci^us  fuerat  ex  dcc^m  viris  viv)S,HcrtUQ:laus  Barba* 

7 nis.tauthoriratisTumfn?  vir,dudomu  rediret  n >flu 
cx  fenam profediis  .Qui  cumicruunvtamu a maod,  * 
qui  lumen  pt®fctrct,,i:ofl7itcmf«:uiu  duceret,  mof 
■'  ' ' cxtinflo 


^ a 
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cxtm^o  lumine  ron  procul  ab  xd ibus  fuis  inierfc* 
eluseft.  Huius  author  umi  facinonscji  plebe  fucrar. 
9ui  ob  adolefccnicm  ainaiu  a Te,  m carecrerji  diu  ha 
biium  tormcntiscjjgrauiier  affcau  ipfiiis Hcnnolai 
ihlam decem  viralis prxfceti  iniquoanimoculcrat. 
Cxteium  cum  lateret  facinoris  lam  fcelcfti  author, 
tunqi  in  Cmicatecam  pacis,  k quictiscupida  pmo- 
Icllum  nimis  eflet : tandem  viliim  ed  nonullis  etiam 
deferCtibus,  lacobumForcaiUiFrancifci  ducis  hliu, 
aulhorcm  fuidc  patrati  criminis , qih  vniuctlx  Ciui- 
tati  cognitu  , pcrlpeciuniqi  etat  acerbas  inimicitias, 
k perpaues  inter  ipfun»  lacobum , & Hcrmolau  ad 
«ain  diem  cxtitilTc-Duff  us  igitur  in  carcerem,  grauU' 
iimeq;  tortus , etiam  aliquando  fentiente  patre , qui 
puMicisncgocijs  prxerat,nunquam  adduci  potuit,  vr 
ne  crimen  quidem  vnquam  cogiiatD  a le  fateretur. 
Jlleveto  publicotandero  iudicioin  Cretam  itiUild 
rclegamseft  . Quodcniqucmonuo,patraiiiccJcris 
author  moriendo  cofclKiscilifelohimbim  asidax 
£>cinuscflc  patratum, odii  acerbitate  in  HcrmolaQ 
accenfo.  fle  nifiodci  monumentis  proditum  lehquc 
sciVt  £gnat.iib.S.c.S.ScFuig.lib.4.&<^.  .-.t 
Iftcrainuseflmcmotabilcqu^  fcquitur.  Apud 
S Saaonesf  anno  M.  D.  mercator  peregre  profvcius, 
scliwit  domi  vsoreni  cum  filia, dc  ancilla,  Caimfcx 
ciuslociiviri  abfentia  animaductla,cJam  percellam 
vinariam  ingrclTus,noflu  ancillamagif  vinu  pto  ce- 
na allaiura,co  dcfcendcrat,middau it.  Illius  moram 
icgre  ferens  filia,i  pia  qiioqi  defeendu,  dt  i Caxniflcc 
ootmncaturaandem  k mater.Ttina  cadaucta  in  cel 
ia  vinaria  fcpclintocamq;  domum  compilat.Mcrca- 
(Ore  tcucrfo,cum  de  latrone  non  conflarct.Cacoitcx 
.mflim  mercatorem  propter  iineflinascu  .vjiorcuxas 
iacinorisum  auocisamhorcm alktit , Macatnttn 
vinculaconicfius,  tormentonim  ptudciitaie  v/chis, 
dalfo latrocinium  fcconumfllTe  flHciac,roia<i,.plc- 
fbtur  innocens , Non  multo  poli  Carmfcxatgcoiqa 
pocula  meccacoriiSymbolo  notata  vendit , d(  fc  ip- 
■ium  incautus  prodit,  ComptchciUus  ignitis  (dseipi,-,  i 
busaioippopulainfotodilamaiur.  , 

: . Attosquoqi  filii  fnia  iudicis  > dum  liipcr  ibla  ini- 
jD^iuantmptxfiunptioiK  niriiut , contra  iUnm.qgi 
fi- Hunc  nefeum.Apndi^aflhcnfcs.t  quidam, capitus„dc 
rtf  atiqetomconieclus  i.cuiii  conii  ietmut,lc'viowm 
.duarn  ,qnaE  poAkatinianu  inter  iploacoormai  o^n, 
,nufpiaioii(iil<baniriiniMtccil]ii,  rots  admdiaatus,fc 
damnanu,efli  AipoAaliipiMloptunaaaiVIuir,  quas 
adiiucin  viuisetat  „euiminivd>cm  iuucAaiioaptt;- 
.iditia  oflcndiuoaciSM  MrwUvMin  tamenAuc  proc 
prU  flifiiciis  coamiillicoQfeiriiMeldainaaauineire. 

; Caqeantit»qtwiuduics.ileii>l*miinidiaaiUwpiig 
■fempiioncflEtilqacm  tornscpslsdifucilMisiblfijbiim 
duiuiluiufiDedicetaiamcidmtilnd  imuurohidicio 
:phBidiUg<nwr  idUcfltgdt,  an  adiudifublic  mcbcium, 
,itMAMsA(Olnoilottii(dhcnd«nf.  . ii,  ^ .i 

.i.hUltS.  . ,,1;:.  I, 
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•i.j.  . ..  . in  >:  -.Ii.  I . . ; ; 

Iwuria.^p^ba^O 

; dum  iti.aciiniuriante  , &iiniuriato  circa  r 
ipiuri^  probatidftcm:  &.vt  probetur  inia 
riarcarUfi),;  ,ab.ii-i}uc^.'iA.,u-; . ’ n 

■ :i  idj.r,  r . .1  ‘b 

S y M Af  A - 

i . MfO.=  • ,i 

a JniurtafmA^rinffrument6c  \(j:\-iir.\z  n 

3 JniurtM ptohatur  mjlrumtnto,  ((U4nio  chtiUttr  tgeretitr. 
i^lmuriatnid»bnpr0kartimHnjtM^4(tiinotnmrisiHfi 


5 Jnmri4rum4^ononbabttlocum ptrhcMmioiurU 

6 JBwriofumomruvfrbumanimoinmrijndiproUtZ prd- 

fumttMr^Jieontrariumprobthir.  • 

8 Jniurutmammo  imuriandifuije  iSat4m probatur  tu  ip% 

JxuifoBi^p^fonaru^^uaiiUtt.  \ 

9 JniurjamintuUjftp4rioat>/tdietmsiddtbtt  probart. 

] o Jmurtam  illatam fui^ptr  iocu  probatur  p<r  cSiePJarat. 

1 1 Jmuru  tSatadCoHjam^mueo  non prafumitur  illata  ani 
mohuursandi.  > 

11  Inittriofum  ^ nof^tniuriojum^uid potejl  ej/e  tx  fj^,  > 
t i7ptfJ<BtarumqMaUtatt. 

1 3 luturundi  amytus  inur  (oniundlot  vfqut  ad  ftptimum 
gradum  nonpraftpnitur. 

l^Jfuurundt ammut inur  coniunilos indtliflii  dtrrxijji* 

; maprafumitur.  • 

1 %imuriam  JiUnt  pati  non  facert  impubtrtt  dob ntali non 

,,  eapaca,^/ur/-ifi.  r 

i6  J/uunarum  aSUo  vte^Ut,qua  rtqutrantur^rtmijiiuif 

lyJniunarumrtmi^QeomiiJHriiprobatur. 

1 8 Iniurta  rtmij^ prafumitur  ii , qui  fati  ffjilionJrttepii  • 

X 9 Iniurta  rrmija probatur  ex  falutationrJaSia  inter  iniu-  * 
rianUt. 

20  Iniurta  remifaprobatttrexrteoHtiliationt  eum  iniuriam 

ttbibendo,eon^dtmdord’  ridendo,  - * 

21  Iniurta  rtmxjfa  prpfumiturptr  ofiulumpaeh. 
ziOfcuiumpaeiteqnfinfumindteat. 

2 ^/fiturta  retnijfa  prafumitur  per  ta/fum  manus.  , ' 

2\J^numftringtred}UiUontmJignifieat. 

2%  iniurta  per faiutationtm patii  ofeulum , ^nut  tadli 
.di  ifMjtraJuwfturremtfiay  q::f^fatiifa£lionimau  tutu 
riatut  a principio  'tmuriamfibi  Hiata  ad  antmu  rmoe^ 

. . utritjfypartemfecertt  eitariy fetus  quoad  raneortw\.  ^ 

2(^lmurta  rem^afurfaXutationem,  & eattromodoap^etfn 

. iniurt'4 afiimauontm eosftqutndSt 

fonad  rtpfUndum  miuriatatn  ab  iseeu^vma. . .]  ■ . . 
2'jJniurUprafumuur rtmijfa  ob  btnejeta  tn  amurianitim 
eoUata . ‘ ^ , ■ . . • 

a8 /fw«r/4  nonpj^afie^ur  rtmiffatx  txrbif^nfrakbi^r^ 
z^JMr^remjmttniifria  'iai^ tf initrefe nonprXf- 
^umiiur  remittet».  . 

}o/oi«(i-^  rtmiittastUJm  frr  pcer.:ifatiimi  IfiriliuUm 
hnurt^^tiamna,  ^ nttrtji  non  pr^furnttur  remtttfrt, 
4^?^*  ialmji prn/nminr  ii  nmifif  jjid  , 

' Ini  l-ITlaTM  blmu'  illati, 4ifl«te()ihuspnv 
1 U 1 1 d liAJ  bapi,rcfpon)liim  efhi,Soc,  fen.ip 
,«onf.  i.4(S.Ptoef  CTii  agltarq  pitciGcptgium  Franqifli. 
poftnu7,Col.i.vctf.tcrt*vm,  vql.t..  ;.o, 
a„  Eadcmqhi^cproliatigrtrnftniwqntorvtcaitf# 
cft  a Cur.  iun.in  ponC  I ^ . ci  r.ca  qontfpHStfia w jcoU 
,q,ppfl,nu,^,it>>iiv,conflaiexiiiAtumcntoan,2.par.  ' ^ 
,,,,J(hidpafttcma,limit»cpoi^,rpdiximusinflfo 

3 iniuri^mprobati  f locum  Ubi  vpndicarc,qn  ciuilitg; 
agctetprj  vtdcc|arauitCur^iu%M)d,confli4£,nu.3u 
poft  BaUnl.cpn3rancganrcm.ad.fe!G,adhAqui,ad 

3uod  ca  conferunti  que  tradidimus  in  coocliU,  ,S9p, 
cli(jlumanper.iq%saoMnnunprobcturi.,  , 
Cncrum  vsprohabifiter concludat  hxc  probatio  r 
4 t initifiam  pafliis probare debeti  iniurianicm  animo 
.flbiipiupia.na,ioJi«rendiuufa  inlcquidpiamconm-  t 
, rncliofi  fvc\  lTc„Ytl  dixUfe;  vt  colligi  tur  cx  rcfponlb 
.VIpia.inl.i)lud,J.tini  autem,  ibi,  cura  enim  iniuti» 
exatteffu  facientis  confillat  jec,  k iq  L iniuriacuofi 
jnprin-vYrf.fiquisquod  dccreip,&  inS-idem  Labeo 
fcxibii.ibiridsm  ergoent  probandum,  ff.  dc  iniutiiA 
iunftal.fi, ^hgiaui,$.i,e.adS]rIla.ideffl  tradielac 
i^cBcluif.in  lujiPtaxifiidic.tiride  iureiist.  fiipi;r  Vefi. 
quod  difinsreu»taaliriorcdi>i,&ficpatcc.  nom.t,fic 
ntt.leq.vctf.dcK(coiniunaras. ' ■/,  v 

y Etenim  fipetiiocum  f diflQ  quid,  vel  faC^ij  (ncfiti 
non^to«ffjq‘pwriar4|pcum;vf.«(pptrdcrcattua 
loJipliii/Unfinrli,viLi,  f 4 ptuden- 
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variism  lociSiVt  in  d.UIIudf/.  funt  qtii 

dam>infi.ibi,qujrclipcr  iocimi>iSc  in LH  explagis.^. 
vlc-iunda  ibigi.if.ad  I.Aquil.dc  l.ob)igation6  iublti 
tia.infi  ibi.neccnim  ff  dc  ad.  & obii. planc.de 
tefta.verrcartcrum.  Infti.de  tefta.milit.vtafloiiit  la- 
cob.  de  BeiuiC  in  d.  prati  iudic.  in  verb.  quod  dtdus 
retis  malitiose.nu.  i .ibi.non  ali4s,fi  per  tudnm. 

Nce  ent  fails  firma  exoifatio  per  iocum  qd 

didum>fadumuc(itN2ioconoo  przuimitur  iilaia 
iniuria*  qn aliquid  iniuriofiiminsaliqucm  fiientfii* 
dumivcididu.  Naomne  verbumfiniurioiutn^ani- 
fooinitiriandi  prolatu  prsfuimrurtnin  contrarium 
probe  t:  per  tci  in  d.l.fi  non  conuicij,  vbigloin  verb. 
probarei3c  BaI.nu.i.Cdeiniur^C.t.dc  prxiump.vc 
(t  volpitgl.inc.ncutnobisiin  verb.  exphmanc.infi.v 

* de  rcnrcn  dc  re  iudi.  vt  de  * communi  feribentiu  fnia 
tefi.iturSoc.rcn.ind.conl'146.  col.;.fiibnum.7.veri'« 

* circa  tertiam  ,vol.  t. ’*’com munem gcciTe  feribentiu 
fententiam  tradit  Parif.in  conr.149.1n  pnrrcnci  caufii 
vcctcntc»nu.  1 9.uerr illud  enim  cermm  efii  votu.4  de 

* * communi  quoque  dixit  Soc.  fen  in  conC  146.  coi. 3^ 

* nu.7.vol.i.dc  * communi ctiamtradiclui  Clar. 
iib.5.rcntenr.  Jf.iniuriam,  vcrf.quasro  nunc  »vt  etiam 
afimiit  BolTin  ritdc  iniurnum.ax^jtios  requitur,  dc 

* de  * communi  etiam  Icribit  Andr.Gail.  lib.a.  ptad. 
obfcruat.obrcruat.iod.  lubnu.1. 

7 Cuius  poficriorisaxiomaris ratio  dl.  t Nani  fact* 

rcfiicl  comniittcrc^iruuriam  omni  iureefi prohibitu 
etiam  naturali  »&  ideo  nullus  cxcufarur  damcom« 
mittendo,  fiuciitrufiicus  • fiue  maicukis,  nuefeemi* 
n.i  r vt  adhee  nonnulla  adducit  Farilan  d.conli.  146. 
num.to.vol.4.  ' 

8 Iniuriays  vero, qui  probare  debebit  t anithoiniti 
Tiandi  0biwi0e  illatam  iniurii»  ex  ipilus  fadi  & per 
'fonarfi  qualitate>  commode  pbaic^crit,  ioxta  ea, 
Qux  notata  fant  in  d.t.  ii  non  conuicii.  C.  dciniunjs, 

^ ec  in  I.  t.jr.diimsitrdc  fic.ir.&  I. virum,  tfdc  dona.im. 
vir.  dc  vxor.  ut  h«c  omnia  ad  propofirum  cirat  laco. 
deBclu.indp'ad.iu(ficind.vcrb.  ^didusrcus,pbfi; 
im.2.ibi,vp  pi^anircxVadi.dc  nu.j. ibi, qma  fi 
vcetiamli^^ctcxiis  .quarerponditin  hanc  fenten- 
tiamGuid.Pap.incbnlii.74.rcquunturrationc5.pod 
tiQ.^.vcrfncc  obdat  quod  didusr  ' 
p <jucmadmodmn  crrurliis .t<juiiniurfi  ?nral(frit>' 
fcque  per  iocu  frddc  dixerit  >id  dibcrtprobarc  >au^ 
thor  Accur.  in  d.l.fi  non  conuicii.  luper  verb.  ^barc 
potes.  C-deTniur.pctca.quat  tbid^iadhocnllff^.  ^ 
ciiiaflcnrftilae.dc  Bcluilnndlpi.ic.fud.d.bu.i.viff.dc 
fiiniUria/wdicdti  vtqii^ffhis'fi?iWifPer.A  Ikliaper. 
in  d.l.fi  non  comncii,  liibfm.i.vcrf.  bppbnitutduO* 
®us  irkdi^/ht»  IcqiiifurdfSoc.  in  dxlofH.'¥4((9,c^l.3.  - 
nu.7«*bi,Qdodtfuidcinnon  fnetbtJybl.t.'^  > 

IO  , IsanrlfiQd  prohibir7^f‘-cOtli<!^ra5f  cliln  S^ter 
^jp^obarcncqtKal.'v^^iid<iit  BcKa^rlind.f.nbbneuii 
'Sficijjhu.  ^.lU  fi.nafthi)tiflbbqu'dO'problai^nbpoUUnt 
percortiedttraspt^irtdlr:  arg  1 :<.d‘>>d  iCg.  Gorn.de 
l.ucm'brii^e^^  ibnrbaris,  ft.de  rc  nui. 
vNdq;vef&  [M&dppcnib^rcniari  rolercic  velim 
adntonitoM^iliniuriathyi/iMimoiniuriandi  prarlumi 
f , etenimiH^nil  icblangulnco  f illa- 

ta&iflhruncccrt^animo^niuriandi  noiiprulttme- ' 
«iret  qm cx fadi» & pctibnahHn ^heatef  pAc 

quidiniuriolum , & Dbh  miunoiumdlb  ca  ififo 
'Vlpiani  pater  in  l.vcftifm  ibfdidf  ,®c  ibi  gl.in  ucrb.tc 
dimooifi, lf.de iniur.5c  ex  l.itcm  qusiiCrSi.  item  lufik 
fiiu^  d.  locati,  eum  nonnullisaliis  ad  hoc  a^udi$i 
Bd|u.ind.prac.iudi.nu.  5.ibi»quia  ratio  fan^lnis.iir 
Crobfcmaait  And.  OaH.ind.obfcr.iOb.nu.d.  idetra- 
dkSonifa-de  ViteUiibtrad.fnalcnabU^ucrr.i<!dca' 
ffien^iitnrpc^oois<MHmdiMjtdelnih^^ 

<3  Non  enim  imuriandi  aniimi5timcr  eoniundos 
uTqoc  ad  leptoura  gra  du  pfaefiimifiln  ut  uol  uit  Bar.  ' 
ia  i^ut  uim>pbd  00,4.  uedS  ad  ^(iod  cUam  £k1c;  ft.  dc 


iuft.&iur.perglofTai.  qnasibid.allcgat. 

14  Quod  pofirennim  iiri)itabi».tut  locum  no  h.itkac 

in  ffcliclisarrociinini^.inciscntm  ccllathxcpraimn 
pcio.ut  patet  ex  toro  ritu-ft.A  C.  dc  p.irncid.  ubi  luoi 
p^on«ita  coniuncU,m  parer  dt  fiiius,dc  tamen  ibi 
non  ccifat  pcena  ill  us  tit.imoairociori  poena  punif 
rur.ita  docuit  Bai.in  d.l.ut  uim,  nu.4.m  ti.  ft.de  miUt. 
dciur.  **• 

Prxterea  fuperioratibi  funt  limitandaiUt  kicfilibi 

15  nonucndiccnt  tiu  irnpuberib.  doli  mali  incapaaU 
dcfiiriofisiniuriantib.hi  namq;  pari  inmria  toicniv 
nonfaccrcucait  1 C.ind.l.illiid.  $.fanc,inprin.ft.de 
iniuriis.&arg.t.i  §.impubetcs.C.defaliimonc.dci.i. 
ibiifi  cxinfania,C.fi  qs  Impcrarori  malcdixcnt:ur»p- 
fequumseft  lac.de  Belum  d.praff.  iud  ubifup.num. 

1 i.uerf  a.requirirutiira  etiam  afieitiit  Bellapautn  d. 

- I.fi  noncomiicii.nu.to.ucrf.qu9per(bnx,C.deiniur» 
idem  leniit  Azo.mlumui.  C.deiciiur.nu. 2.  ' i 

' 16  Multa  alia  requifitait  ut  imuriarfi  adliocopeot; 
dodb‘fcribitlaGid<Be!uir.iAd.praxiiudic.fupucGb. 
quod  diflus.per  tot.q  ux  per  re  ui  dere  poteris. 

Iniuriam  udrd  fui/Tc  remiflamdi  quis  probare  uo* 

17  luerit  1 1 huic  ad  coniccturas  erit  confugiendum, ut 
author eft  Bai.in  1. i n lpliu5.poft  nii. i.ueriiin  textuaia 
tionib.  C.famil.ercif. 

Iniuriam  iraque  aheui  fuilTeab  aliquo  remifiain, 
pluribus, quispiobari'  poterit  modis» & conicUaris. 

£xolbusillaprariumptiofioi(mma.suendicat,  uc 

18  iniuriarcmilincispncruavatur,  f qui  fatisfadlioneoi 
decepit:  ut  hisc6cep.isucrbts  rciponfum  eftab  VIpi. 
in  I.icd  11  unius,  m •>  ante  ludicc.  ft.de  ioiurih-  Qui 
cniminqmt  I.Cacccpiciarisfa^io>re»iniunamfiiam 

«^remifit  ■ & in  hanc  (cnrcmiain  uidef  fiiiilc  refpdlbtn 
1'Pduloin  I.fi  pupillusaiicru.ft.dcadmmtll.mr.hctc 
iddfenIirH  c'o  Burigel.in).lcdj.nu.42.fi.(icer.pet. 
ctii  Icnteoa'  rc  Ihbicru  ii  Hipp.Rrm.in  Miunus.^  pa 
^us^nepetcici»im.-4».ueri.htnc.ftldep.ici:. . . 

'Altcrctcn  moiUiS  imuriam  fiiilkrcmiflam  prt>* 
I9bandi:iftud  namqi>cporemtp»ialunuionefaclia 
inter  iniurianres:ufdixit3al.ih  l.ftiiOrqdfiqUief.tieA 
6cdcifta  rccbnciliatioQe.ft.de  Ube.d(-p«rtHld.p^  ea» 
•^]bia)l(g.ir.5t  in  l.in  ip(ius.n.a.C./famiilitKlfcl^qae 
Tequirur  Pel  .in  c^epclkiniur.  poft  o6.7<uodlltCMad  • ? 

• dcxtit.dc  accuf  fle  in  prooc>n>  GKg6r.rui0ur.^ncH!iifei 
<tex  ibifaluremvquod  eriarn-piac4dt’Abtad|iCiOlif8, 
'j^ft  ns.6:ueif4n  ghfi.de  irNuriur-flbcompr^t  Au- 
:.fre^utd  Capcl.  Thelol^dt-dedi  a^iitetidm  tradk 
Monftier.io  fua  pvad.no.p.rit.dc  isuon  ' 'j 

Te^ioloco  iniiuia  fCMHira  pFobsuir  t pcreeeOiKi 

lia  ftoncin  cQ  4nmtlantob>k>cndo»iiiKncd  ca4^  8c  «I* 
:,<kndD:ucdikitgl.m  S-ult.  ibper  uarkr«dilftmoi«ione. 
Inftir^dcimurirs»  ^ lequituriac-deBefUildft^cd^- 
dk.tu.deiniur.iMm.r5.uerfquiiuo(koifmiA&jeom. 
probatsit  Ai)lx.in.«idit.adCapeLiTbol09l."M.i9i^|e 
Boni f.dc  Vi td  1 i in  dieraftdt «nalflfiool^ iiMC  iMm 
tollitur  liinilitcr  afliod.tit.de  iniuriis. 

2 1 lni\ipcr  pi^u/nifl  Trajud)  rbnVCi  flep  bf- 
culum  pacis; vtdixitgl.iundotcx.incpacc.tn  uA. 
prxbuit!c.deconl(^rdift|ii^^.Qpi|t^c^ip^el.ind.c.  ' 
rcpcllantur.poBnu.7.uciiatcmpeioiculutn.  inmu. 

iKlit.ad  d.do:.ti.;J,oc  cnimordihitiif>iivltlatt6l^ 

7A-.  .-.j, 

H Ad  hic  injufiactrciDina  prxruimoatt^rtaafi  - 
manus  .■  ut  icna  Ang.in  1.  i.ftdc  paft:«  refen tcl.in 
d.c.ccpcllatur.citca  h.uciCper  caelum  manuuin.poll 
gl.in  cap.fundinlhtk.Smfes  Pciius.  fu(ieruerb.dcx-  • 

24  teras  de  elcil.  in  6.  cum  inaoum  (Iringcre  t diledi*- 1 
nem  fignificct:utnot.gtultim.in&i.  mttt.delponf.^i 
doontm. ' r .'  . .iiv. . t 

X5  Superiora  limiubis,  ut  iocum  non  habeant,  t fi  iV 
^£>dafiut  uuWMiprincipio  iniutia  fibj  la^a  a4 

amuium 


Deprobationib.;  Cond.  DGCCCIV.  117 


i- 

h 

SC 

fn 

b. 

.c. 

'.U. 

,w 

l.ifl 

Kjll  » 
lex- 

lir 

30(- 

Ui5 

.ii 

11 


inantBnrcuoc3iierit,&  partem  cifari  fcccrif.  Nam 
«ihc,pecpcr  falutarioncm,ncc  ofculi  admiflloncm, 
ncc manus tadum  1 iniurraremiffa  cenfcnir quoad 
illius fatisfadione,rcd  tantummodo  quoad  rancor?; 
▼cita  loquuntor  Abb.in  d.collm.poft  d.nu.d.  vcrfic. 
candan  concludit  HoA.dciniuriis.Fdy  in  d.c.rcpcl- 
l«raor,poftnu.7.vcrfitem  addc.ibi , limita  fccudum 
I>^Antonium,dc  accuf.&  in  d.proocm.  Gregor,  po  A 
nu-ip-verCquod  intdligc,nifiliS.&  fenfitGuid.  Pap. 
^ ««onAizj.fiiitlata  lententia,  poAnu.  i.vcrf.  &illc 
•4nns.Iacob.BduiCin  d.praft.  poA  nu.  77,  verf.  item 
fe^fiad  animum, Capcl.Tholof  in  d.  dccii:23;.  & 
ibt-Aafrcrj&iiMU.d.ver.vbiiuptta.in  vcrb.iniuriaruni 
odio  toilitoranno..  i' 

»6  Secundo  loco  eade  limitare  poteris ,pccdcrctquo- 
a<l  ipfius  iniuri*  acAimationc  m confequendam,  non 
Odtquoad  rcpdlcndum  iniuriatum  ab  acciilationc  ; 
vt  voluit  Fdin.in  d.crepcllannir,in  lial.tif.de  acciif. 
*7  Practdedtfi  quis  beneficia  conferat  in  cG  d quo  in- 
iuria  fuerat  afedus,illa  merita  efficiunt, vr  pra-fuma- 

rorpr*t<mtam  iniuriam  fiiilTc  remifl'am,arg.contcxt. 

in  d.tiin  ipfiqs,vbi  Bal.de  aUjiC.famil.  crcilc.  quod  Ce 
compcobauirXiraqan  l.fi  vnqliam.in  vcrb.donatio- 
ne  larginis.num.?  I.vcrf.  j i. quia  in  pra;ccdenti.C.dc 
reuocdon.vt  ctpJacuit  Lancdlot.  Corrad.in  tr.ic.de 
decurdib.  1 x.p./;?.in  fin.  verf dcdmoquinro  cclTare 
faciunt  iniuriam  fcruitia.in  tit.  de  iniuriantibus. 
x8;  Vemm,fielih*cclliciant:.tvtiniuria  alicui  illata 
femifla  prafiimatur, tamen  ea  his  vcrbis  gcncralibiis 
fcmifla  pifefumiiur,cxcmpli  gratia, dixit  tcAator  cui- 
libecrcTUO  mccklegoderem,non  videtur  offendentV 
bos  iniuriam  romifiire,  quia  verba  genera  lia  refirin- 
gunnir,vfodrofi^lKomp^  Lucius  Da- 

ifTa.ft.dcicg.z.itatradii  Bal.in  d.finipllui.num.  4.cx 
n)dni(r<Snl»el<ibid.C'.fiimil.  crcile, ' • 
t.-iQabd'VdrmncreditBaId.nifi  omnes  oftrndiflent : 
o»atuticnecclfoiifkcfcrfuradoflendct«^  vt  dilpb- 
htioaliouid  op«t»btia*BLfondus,e|b»  1'otatus.  ff.'dc 
fahd^.inftrud.&l;rjn;fi.ffideadimchdtegaf;  ' *‘ 

't8  l|*.1«?uibusdoct>ifbusjw>dis  ,-ihidti 

inktens.iiduria;ifirdamrtayi«'inwtcAereltiitfctcH‘on 
^rumllur.T*doC(mSpec:{iiS.  r.poA  nu.8.  verf  quid 
flwlncratus,»ir,dcacairatotr,idcm  fentir  Bafin  1.  fi 
.qujedaminihiLffidcpad.de  iiic.r,  f.  irfJuria  pu* 
fMiur.nti.rvorfqoiravtTuininmria  rcmifla.dc  pace 
iurftnufirmantfle  In  1-fi  pro  furc.in  pttn.ffi  de  cbtidid. 
fiift.vt‘SrplacujeRom»in  l.diuus  Marcu4,lrubnu.8.ff. 
a48ylla.quibusaccedft  Alex.ind.I.fi  tibi.S;qUcdam^ 
ibi  lafnu^.de  itrid.Fulg.in  fiUtact»,irtl  inquit 
Abb;^n’aJI.num;7.vcr.vl^l^■upe^  tex.dcioiui.quod  Se 
l*ob«ftt<kt.incal«1iisim;i4.veri;vWmo4imita.de 
4tcufivii<Sc.tMdirtWReb(iffiinl.^mc.i.nuli^.  veiA. 

Abtandum  eft  etiam, G.rteAmr.pro  00, quod  infcrellv 
fltquoq,-dee»fiim5clNtBocra'n  dccif  ro.mdipirl.  is> 
qiiiliQ'pft<eurtH§.'fi  polhri.^uod  viVdllt«lai»n<'&de 

* MOtt^unl  Icdtantlaiteftatoplovdc  Amicis  in  conf 
ftsi.eafiB  talis  eA\<k»ahalc  Nittoxol.mihi.S.  verf  & in 

* ^ilTione fiinjMWJde'»c6muni qooq;  dicit Didac. 

* ^cpmmunitetetifflft  tdfclibefcslcqui  tradit  luI.GIar. 
iri  prad.Cf  im.S.liSqliaf  A;*8.  verfquarro  modo, fi  fad  a 
(H  fjtnpliiitcrpax’.<vtdcconfitmaiiif  Mcnoeh.de i-c* 
«uper.poirin1.mtned.ntf.307; 

!-Hoc  aGtpoftrfcmolocoir  nobis  tradinim  amplia* 
io«;pOteriS3frtch'h<b«ocedat,'f  lifuifletremiAa  mhi- 
lfodef^pMtrtiwMteiill]?lritaal2>vtdOctfir^^^^^ 
3dd{t.ad  SpticvAi#inunc  vero  aliqua,pbAnum.i4iHi 
vetb.ftdquis.fubDtera  N.tif.dc  iuAmm.cdit.  qu5  re- 
fe^ft-lbquiturgl.lnpra^Jfarid.in  c.  i.S.cui  rei,fupcr 
v<ffb.Kilitotcs.in  fhin  tir.decollatio.  quam  fententii 
cou^ritfaui(gl.in'cx]ulapr(efiilarus,  in  verb.  caiioni* 
eo;zJiq.>4ldcirt  c.&  qui.in  gL‘1.4  5 .diAind;  & in  c.  i‘.  in 
vcibu  tcincritatcjde  malcdicquod  qcc  latuit  Bar.  in 

iuJ 


l.non  foium.in  $.  iniuriatum  adio.  ff,  deiniurijs , fic 
Icnfitjde  Bal.in  d.c.  1 .^.miura  punuur.d.nu.7;in  d.tjt. 
de  paciur^.finnan-uuibus  a dentitur  Paul.  CaA.  in 
d.l.li  tibi.§.qua;dam.nu.4.flldepad.  deibid.Alex.nu. 

* t. verf  extra  glA]uaeritur  hicVbidicit*omnesc6muni 
calailo  cum  Bar.ibi,tranfirc>dc  ibi  laf  im.z.vcr.cxtra 
gl.qua-ht  Bar.eiuldcm  fuit  iencentix  Abb.in  d.cap.  r. 
polV  nu.y.vcrl.idc  li  pei^flus.dc  iniur.  dc  qua  rc  me- 
minit ctia  Fcli.in  c.  imwqu.itubr.  nu-y-verf  quod  li- 
cet remiffio  iniiiriani.de  maic».8c  obed.in  d.c.dc  his. 
Hu.i4.dcaccuf  vtdc  aflctmrManfucr.^n  lUa  prad.tlt. 
dc  iniiu-.nu.S.  verf  irem  fiinfirinus^de*nu.i4.ver.itein 
nccGmilucf  , quodctiamanimaduerlum  cAa  lul. 
Clar.in  d.if.fi.q.5g.vcrfl'ed  ihpropofitoquxro.lib.j. 

Hxcquxproximcinobisdidta  funt,limitabis,.vc 
j I locu  non  habeant,  fli  plenaria  rcmiliio fada  fuiflcct 
vclindubiodiAmgua$inrc3-pcrlbnam,&  pcrlbtuin; 
quia  pcrfcclicuagdiu  icruare  vcllc  inrcthgutunquo 
cauctur,fp  dcbc.imnsdimittcre  debi  radchitorib.no- 
Aris, vtducir Bal.in  d.c.i.in$.ininri.i.poAnn. 7.  verf 
vcl  diAinguc  inter perfonam  tit.de  pad.inram.  fitrn. 
cui  accedit  Fci.in  d c.intcrquamor.  poA  nu  7.ucf.ta- 
tncnfallit.in  d.tit.dc  maior.  Sc  obed.  ubi  alia  fimilia 
^ adducit  6t  in  d.c.dc  his.lub  nu.  1 5 iibi , ‘quorum  dictu 
,fccdit.dcaccu.utti  c6probauitlo.Dilcc4Htratl.de 
arte  rcAan.caur.  34  in  «cib.inmnarQ.tit.d.dc  Icg.  atq; 
Lancci.Coffad.in  iratt.de  otHc.prxtor.incaulxijm» 
Si.  3. In  tit.de  ituurian.poAna.34.utri'.hmitat  «tum.< 

' CO^NCLl^S/O  T>CCCCIU^..  ■{ 
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Iniuria:  aeltimacione  probata  y qoomodo  fit 
facienda  xilim^tio.  *'  • 

; » !■  ' -l  -;i.'  . .1 

S  M M A''R  ^ 

' ■■  '"iv 'l  .7 

1 Iniuri^t  dftttftjpio  eu*» 

iudtxtamfuo^iirio^rbtUiJUuMi  t 

2 J*$iurut  aJlimati«Jij»robata iUamfnvt 

SaUontm  Ji^Uendo  ’ *r-  i ' . . -j- 

3 Judex  del)ttjicu*iiium  aHe^ata^^  probata  indicare.:  c 

4 Jniuria  taxatio per  ludicMi  efi  fatitda , vbi  agUuretHiot 

ne wturtafutUU^* ehtHi ijicus JikgtGorHeUa. 
Gontrarium.nu.'^  • • r . 6*-  n , 

6 Jiduriarum  taxationem  a iudict  fafiampoU/iparstrdfr 

gredif^bimtitaugtrraJiimalionf  probidoaltai  ‘tfuaiir 
tatetftxauiiiifa/itmdtiopat^acciptre  incrementum.^ 

7 Iniuifid.  anematiMem per  tefieipoteji  pars  ptobitre,  y.rt 

8 ' Iniurtp  aflimatio  ^ d^edlthta.  . . . ; . '•  n . • J 

9 Intntunaruafhoiu\mdebeatpri»io  fierctaxatioAUidr  a 

ce,typofiea  luranuMoparttts  detleerkid  ajkvsietn prpdu  ^ 
£ia  iaie  explidtsiumi4fmS:iittata  iwhocdiittrfa  dodo* 
rum  fentenUttyCJrsu-tajoJ^nd  fiiwn  eohcluJs'anis.,a 

* fTVi II ri a;fl*tnatiot fi ceotimdtnaric periUo 
Alti  lai  icu  rasprobatibneshabetinopoflitjiu- 
dexconfideratisomnibus  qualitati  btfSy&LcircHnAa* 
rijsyqux  pylluntaugcrc , ucl  minuent  xAimationein 
huiufmodi  arbitrio  luo  iudiciali-taxabit  ccrraluini 
msun  non,utiniHa,condcmuct,fcdUWnfraiUam,& 
in  Illa, 8c  non  ultra  pars  perfuuiniuramentum  huiufi 
modi  xAiinatxxnC  declfrcty  de  iuxta  tUud  poAcaiu.- 
dex  ptofert  condemnatione, fichabenhui  i Fclan.c. 
cumrenu.-^d.trtvf  addccrum4deretu.&rciudiC.ad  «j 
quod  dcatRot.dccif  i.ahas  r^z.adxAimaribnem 
iniurie.tit.de  iniur.de  damnAiat.in  nou.idtfue  confir* 
mate'adcm;Rot.dcciri4.ahi(  486.  adxAirnationem. 
eodem  tit.in  nou.  ur  rradip,  de  Bellam,  decif  7zz.ad 
aeAimationem  miur.fcnticetiam  Thom.'FaA6l.  dubi 
Rot.  i44ncip,co.mei'c,dic  ucnetis,dc  obfcruauic  Aui 
ixc<;.ad  dccif  CapcLXfiolof ‘141  .sina£Uo  iniuriacum. 

num.z. 


r 


“ num.t.  QUO  in  loco . hanc“communem  cflcfcriben 
tium Vcntcniiain  affirniacidcm  ccnluit.Mil.in  repet, 
in  vctb.probatio  zHunanonisiniutizidc  Firnia.in  tc  • 
pcr.in  vcib.iniutia  volcrta,»bi  imuhain  debete  tax:^ 
ri  fecundum  mramentum  imunati,  quuurabit  quM 
maluiOci  laxatamfummam  perdidule,  quamdiai 
iniuciara  fibiittogaiainfuiOe-iuxia  (entent.glo.inc. 

ficanooici.invcrb.daniSidcoifi.otd.lib.6.&Spcciio 

dc  iniat.S.  t -vefC  in  hac  aurem  glo.  i quibus  non  dif- 
fenCt  Gtau.conf.  i ipquantut  an  nobilis.nu.  i.  & feq. 

vt«iccnfuitParif.conCi4«.ou.i7.1ib.4-Bcrtt.inc6f. 

3 i6.confcllio  Amoni|.num.p.vctf&  (i  vidcanit  pn- 
mns  iudcx.vol.J.quod  ic  placuit  AndnGail.in  Brac. 
oblet-oblcra.  ioa.nu.9.*  (cq.dt  oWef.ioj.nu.4-lib.x. 
hoc  qnoqi  feti  pium  tcliquit  Bcllapct.in  l.fi  non  con 
uicij.nu.i».  & Icq.C.de mmt.de  Abb.  md.c.  cum  re. 
poftnu.15.vct.cgodico.de  fentcniUiSc  teiud-tradit 
cnam  Matan  jn  luo  Spcc.tud.par4.nua5.  vetf.de  hoc 
fuit  inducluin  Lanccl.  etiam Gottad.infuolibcllo 
dc  pnttote.lib.  1.C.9.S.J  aie  offic.  Pnetot.  in  caulis  cti- 

tnin.iit.dciniut.nu.ip.de  ip.  ' 

• Intelligcnda  tamen  ctHLConclu(io>  ne  procedat» 

quando zftimatioiniati».ceruiudinarie  probari  n6 

poiru.ncq  fit  faifta  aliqua  ptobatio.tunccmm  ludex 
habet  taxare arhittio  fuo . quando  videt  petitionem 
penitus  clTc  illcgiumain,f(scunduin  Cyn.ind.l.  fi  n5 
conmcij.q.  ts  nu.5  7-Cdc  iniutiis  .quem  fcquddo  te- 
fert  Socaen.oonf.  1 44.  vifo  proce  (Tu  agi  tato.cx)l  .pcn. 
poft  num.  1 5.  verf.  circa  quartam . lib.  1 . atqi  Boji.  in. 
ptaiSlctim.tjt.  deiiuur.poft  num.i.  dc  an  fi.en  debejt 
h hzcxftimatio.  fceuseftliffrfaaatprobariopcttc- 
ftcs.-quiatunc  iydqx nqnhabcttaxatcatbimo  fuo: 
/ed  tcnenit  fcqui  illam  ptobationd : ita  declara  t Soc. 
d.toh£l4fl«olvl  t.pninl  17.  vctf.i.di»hcu  I tas.l  ib.  i . dc 
Boir.locoptoxlmeallato.  NamlicelptqhatiopolUt 
lieti  mediante  iutainenio  partisi  tamen  non  per  hoc 
prohibaut  patsquomungpoHitptobarcpcttcftes: 

vt  animaducrtifRayn.de  Forliu.intcpci.l.i.nu-do. 

CaleJcnt.quir  ptoeo.quod  mteteft . vbi  tefle  cauit»  1 
poft  probatum  intceeliciudiccm  debete  condemna- 
tefecandum  formam  piobatlonum»exiatione  con- 
tex  Ullicitas,S.vctita$iae  bflS.pnettd.in  quo  (laturam 
a eftiudiceratdebeiefqcundumaUcgata.dt  probata 
iudicatc,  diidem  hakctutinl.  propetandum , S.  dc  fi 
quidemA-ifioaulcmA  gcftit.deiadici. . 

4 gecunddiniclligasid.quoddiccbamusttaxano* 
nem  fi«i  pet  radicem, verum  c(&  vbi  agarar  tniutia- 
rumJ.auili.fccusfil.  ciotnel.  in  illis cafibus.de  qui  ■ 
bBsinl.lc»Comei.ft‘.deii»iut.habciut:nam  hoccafu 
taxatiofit  iuramenio  partu , denon  radicis  aibittioi 

fecundum  glo.ind.l.  lex  Cotnelia^  c . 

\ Verum  Batcf  in  l.iniutiaram  aaiolte,la  i.  num.t. 

dciniuiad  nonadmiitit.quinimrodapetie  hanc  dtv 
dhinamgkxdamnatAvcnirimumeftaibittatus,  fi- 
ue  astani  tJiCotncha  diae  afbone  praiona  ficti  debe- 
te zltimationem  iuramento  pattis  taxaiid.pcr  iudi- 
comdtanccandcm  fentenuam  fequendOBwt.t^ft 
Rot.deci£4.alsas48d4id  aeHimationem.  ift.  dc  ifiiur. 

roinot.dcBeliajoaidccifi7tt.adxairaationciDinia- 

tiamnucui  coofentiie  ridetur  Soc.fen.d.  cpnfil.  146, 

num.  I6.1ib,l.:&fiut  primaria  opiniolacob-dcRau. 

& Petr.  Put  tefettCyn.  in  d.  1.  fi  non  conuincii.Cde 
iniut.  quam  ibi  etiam  fequitutSalqoi  dicit  ita  in  pta 
fhea  fetoati.Cdeininr.atq:Cor;in  contio,  coi.  vlt. 
coniuluit  D-Batthoiotraeus.vol.5.  _ 

* I..  Tertio  UludctiamcftoWeruandum.tqnod  dum 

inobis  fit  difiuin  .paticm  debete  dixlatarexftima- 
lioiicm  infi»  fumnijmuxatam  i iudicc.  locil 
fibsnon  vendicttc.vbi  paisipfa  velit  augacxftimx; 
lioncin  probandoaliasquahutes»exquibu$xftima- 
liopoteilrecipetcincicmcniuiD,  eocoiin  cafuper- 
Biobm  eftpatti  traofgtedi  iftam  taxationem;  vt  cau 

Ium  cfl  uul-dccat^d.  ai^waductfiriD  pet 


lofephi  Mafcardi 

— j j— :r- 


7 Bcllani.d.dccif 7^1*0^  *(Umatio  f ( vt  k iftndad- 
nioacaui)6cri  poteft  per  tcftcs  «ftimante^  A pfob^ 
tes » qu6d  honiiocs  ciufdem  cOndinonis*ftimarcat 
taaturn  illam  iniiiriaiD.l»c6wiuus.Jtxun^ita . invctC 
plerunq;  eiurd£  condiiionis.fF.de  vcrb.oblig.vbl  nofc 
Bart.  dc  piolMndo  iiucrclTc : quia  xftimatioinkmi^ 

S t quxpcndet  cx  quaUute  animi  »•&  cx  affc^ione»!- 
tcriuspdl  valdi  difficilis^  vt  monuit  Soc.in  d.cof.  i4S«i 
col.5.nu.j.  dclcquiturCorn.d.conf.  8o. 

Ad  id  veto  quod  dicebamus  in  adione  hutufiM» 

9 diiniuriarurntdeberi  primo  fieri  taxationem  i iudi* 
ce,&  pofieiiuramento partis  declarari  xihmationC 
pi*didam,iuxta  qoam  ludex  cxind^  ramum  cdndC 
nctpartcm»cft  aniraaduci t€dum«  quod  huic  refaga» 
(urrerponlum  VI p.ini. videamus,  jf.  pen.  ff.de  inlir.'c 
iur.  vbi  primo  iuratur  per  partem , poftei  fit  taxatio 
per  Iudiccm>cuius  auihoritarc  Pct.lo.Fabcr.in  5-fcd 
& Ibx.lnffdeiomr.  eandem  fequumsefi  Icfitaitiatm 
partem  fciliccrprms  debere  iurarci  & deinde 
dedararedequarc  facit  verbum  Bart.in  liniiiriaru» 
ff.de  iniur.  hanc  eandem  opinionem  firmam  laede 
Arct.&Cyn.in  d.l.fi  non  conuicii.nu.  i7*C.dc  iniur. 
quosfcquituribi  Salic.idcm  ccniuieSocai.conl.14f» 
coi.  vlf.  num.  i8.  vol. **dc  Com.d.conf.8o.confohue 
Dom-Bartholomxus.col.vlt.vol.  ?.  volcosqubdlu* 
dex  unquam  bonus  vir  «xabir,  non  attento  mrami 
to  parcis.tcd  fecundum  qualitates . 

Hxc  repugnantia  fcntcntiaram  videmr  i pauos 
20con(idcraia»t  dc  d nemine  dilcufla:  idcb  dices  niad 
reconciliandas  has  inter le  opiniones  diflidmittt  ^ 
pt  ior  opinio  vera  fitiquando  iountennim  cik  de  veri 
tatcitunc  enim  debet  protedero  taxatio  d ludiccfqt 
pofiquam  cft  iuMtum»non  poa^  .ficti  raxatio»ne  re- 
darguatur iuransde  pctHitio.IJed  poftiufiutandumi 
Cdc  iud.de  l.fi  quado.C.  vnde-vh.Pofteriof  Vero^at 
bet  locumjqiiando  iuramcnnimfit  pecaffe^mnom» 
dc  tunc  npn  fir  primo  Caxariodcd  pi:ecedet  uiramci|i 
cumtdc  1'cquiturtaxatio  :qW4udc*potcft  inordroari 
I tam  afiedionpm  partii  modcfarc*abfwc  quod  itdar 
g^atur  de  periurio  propter  illius  aflcaioncm*-  qux  1 
ipfum  in  hoc  cxcuiatauxta  tcrmi.ntK.dd*  vidMtnui  • 
dcin  lii.iur.iugrauitcrydc  dode  prodidit  Abb.  in^ 

V It.  num.’ ) . verf.. tertio  nota»  dc  his>qux  vi  itKt»ca»fc 
fiunCr  vbi  admonet  in  taxatione  huiulmodi  ludiccna 

dcbercanre  condemnaiionetn  adarfbmatio^mjt^ 

niro  amiifemm  prius  taxare. fecundum  iudidumiun» 
valorem  iNarum  rerum  > dc  poftmodum  tefcitc 
mentum  parri  ♦ vt  iurct  , an  vaicaitanri  quanti 
taxaucfit  9 ncc  debet  prius rcdpcrciucaincotum  >4q 
pofica  uxate  i quia  cum  iilod  fit  iurainentum  de  vcs 
riiaic  ;,fi  uxaret  pofica  in  minotiquamkaicfcdafv 
gucret  iurantem  de  periurio»  quod  efft  non  deben  Vfi 
in  auth.fcd  poft  iiifiuranduiHiC.dciud.  dc  in  cotpoM 
vndefiimiiur^odcm  titin  5.opoBret»fi^sai«cip  in 
iorameoto  afteiiionia  tqnit  timc  indicistaxaoopor 

tcftptxccd«e,dcfeqttituriad*l.yidcamus4/.»ii«ij^  ♦ 

ff.de  inJit.  iuian. 

ransde  pcrinrio»rcddcinotdioata4ffciliow*  quasi  ♦ 
hal^artnrem  feam^toocamgldk}Jart.ittd.aiidp 
fed  poftiufiurandum,  dcdil.V.idc*mii#»bptidemaw  \ 
perauit  Jmo.de  Ang.poft  glo.ind.li.<^>orict»inaHF^ 
de  iudAc  Pctr.de  Anal.in  icpe.  cap.  finem  licwi 
vlt.  colum,  vcrfic.  lubfequeniee  luxtapnedioa  iite 
vcrriilcqucn.dcdolAt  CQntu*atquclcquuios  cft  Be*- 
lcn.intrac^.  dcfiibfid.  eharit.qwcfb^jinap.diQn|ife>s 
fecundum  dcm.vt  refert  Iaf.ia<fd<K«fe*tnutAwto 
ic,num.  I z.-vcri‘.cx  qua  habes,  inqno  tamen  1^0.4^ 
ter  opinatus  cft  impugnando  htno*  commswpmwf 
lutionem,  dum  arbiuatus  cfl  iUa- procedere,  fi  mde* 
foluna  haberet  moderare.vcl  taxa«iuramccum  affer 
Aionis»  fcd  cum  poftic  omnuio  abfoluerc  pan2:  pet 
tcxt.in  d.i.vidcamusjfcquitur  quod  fptrncndo  in  to- 


tum luximcptum  dcc^cUrpetiui^  > 
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peprobationiBl  v'  - Conct'  DCCCCV-  (»8 

• 'Cui  tamen  iflfpn^rtdrioni  hon  act^uicl^o^nS  vr di- 
ot  Abb.in  (kOi’lndcbis>'(|UT  vvnF)C'^.V’c  cati.fiuC  affe*' 

Aioimmoderata  eft  ilia«<]ua!  fadk.vtpnrs  nodicahir 
periurare,  &ifta«oohabeHocdm  «WafT»ft  patsin 
totumabfolaatut)  quia  pratfuniMfei*’,  qood  oc  immo- 
dfcfata  aife^one  f|eticrit  illaoi’  ^ftinta tioncm*' ' 

. (j  ■ ^.«Ov  .e'.,  ' 
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Iniioceiituin  tl^pus probari;,  ife  qpQuf-.', 
•|'attcid'veriimiksvbi etiam  nortnullialij* 
■^odia,d'edridefyp|^ 


tur. 

7 <•; 


fji.  i7'i  y ■(.<■■.  ; i •.  i ■■■  ; 

;:i-  • - S V.  M -MnA  R I V 'M‘<i  - - 

I Innocftiam  te  fi  ibus  conJattj^uineis,&  dorneflieit  probari., 
a 7)iJUt dotfteftUii^ comitin^^qiii dicanutrrtmij/iui. 

3 IHs%femtiMh>t^sbus  fviiftii,(^ pauperibus  probari.  • 

4 hmodtmiatejmus  fassfiirtst probatur.  ' ' 

} tt/^Oientif^Mbd^ifait^a  frater  pro  fratre  dimittitur.' 
CiMrarmm.ma.iKl  ' ■ ' >'■ ' 

7 fbdtttsmam  eihnfrMtrehabitans^admittitur  ad  proban- 

dam innocentiam.  • 1.  . . . 

8 SMhraudttfapotf/tUipontre  ad  innoietitiam  fratris, Jid 

•tniameontraifsiienlauMm.  ■'  >••  ••»  - 

^ J*mUentiaurpnsburiftrte/ltf  deponentes  di  credulitate.  2 

yo  ttBmimtiam  rniatufri'iU9tii‘pr6bierK''' ' . •• 

II  l^^s  doaiejiiciilip famttiarn  tn/rl  adnhttUntur  ad  repro  ■ 
,ibiMontM'i^um'dtpaHtniium'deilnro<entia,'iy'cstr. 

llJnisetsaut-te/iibmion/M^uifmiMratfrotimtmili  nOn 
‘Spr$batanm.\i  A < r «' 

J 3 JtManutUti^uKai<)m^Mtttempfbbatur,'frm‘trafid- 
Msedangrra'eteft3$^'fjicus  Jiad^ues'ela>n',fiuaiestfa' 

fyj^raaocemiatefrbmdubabitibu/botiteifoirisj^d'  fainee  pro 

. bsttur,aii/idftcut.\‘,  ;n/.  j..  : 

1 5 InnocMtiaifr^hatm  UftAus  confdispkineit  trasifrerfali-i 
isbnstdtoaaJimdrmbmvvHdi^khdeniibusf  ''  '^  - ■>  '* 
l6f9necenm perpKthmpttonesprobatur: ' ' ■'  '"i  ‘ 

17  tbiKKatrampirabJenuam prdbdri.''-^'  ■/  - -d-  :! 

ilitoeocentittJnamimttHtti  probari.  ' ' 

•19  ini/toeemia  iuravteetotunrntsn  probattirdupirdfusnpiib 
i,mris  efiiontntaileganttniuthoceseUarss:  ■ '-jI-,'. 


probauit  Itxde  A^nah.ih  c’otl5t».fttCip.  wift  ihquifitlo- 
nC)i'n  prin.hbc  idebS  pleri  fcjr  fcnbcntibr  cnuiirmarCr 
vidcocvtabAlcx.fncbtili^.nUrfr  hl>.  f.iircfti-r^i.eol. 
pcn.nu.  /9.1ib.i.&  in  conf  1 1 9,10bnu.7Uib.7;  Dea  «1 
hdc-li  nrfirt.ftibnniS.ff.iicrcf  ini. (i  isqui.coh;. 
rin.24fGt^ni  tdftaific.prtfl’.&  in  con(4^9(Cot.z.  nu.7. 
«Scin  c©n|.  i^9.c*ot2.nu.7-Ca’poUin  conii  4!^.  nu. ».  6c 
irt‘Confr^i‘.-ddt-u&  a.in  crimiCattrcn.  iiVconf.  27  j.vi- 
fa  relatione  faAhtin  fi.vol.(.C'rau.inconl'.2.nu.io>dc 
in<fonOMp(itU;9.Ccphal.inconr.75.nu.?9iVolum.  1. 
Gramiin  conf.  tarnu.  ip.&  in-conf.3  2-  in  crim.-' 
ikic.itb'.fn  cOhwl.nu.j  3.  voi.i.Paul.Gril.in  trad.de. 
h«rilib.'5'.tlr:dc  t'dax.carcer*iW  3.1'pecirrelax.qux  cft 
dc  ab(OlUtioiJie'ittnoc€rfb.q.7.pcr  rot.quiS  retert  Boer. 
irid'ecir:'t6^.4ili;7iPaul.Grii.dcab(blur.innoc.lib.5.q- 
3;nii*?.5f  in  q.0inuin.6.Bcrnad.  Diaztkt  vol.rcg.vtr. 
iur.foH906.rcg.746.1iinit.s:Bcrta,inTraci  dc  epi^ilib. 
4.y.par.q.‘4y.polVnu;9i.limfr.S.& in prad.chin  in  §. 
opportiJni.nu.i  5.&  i6.Foller.in  pracl.criin.in  2. par. 
2'.pdni!!-,(iipcrrnb.itcnK]nod  lororcm  venenanir.  nur* 
i7.Iacob'.Noiiel.!n  praO.Sc  thcorica  accnlcrim.  ftuc 
trad.ad  dcfcnlain.rit.de  reifi.in  materia  criminal.  nu. 
44.vcrf.tcftcsdoincflici.PaftsdePiiri  in  ;rad.dc  liti- 
dic.inc.intipiiefti«f,iin  famtIia.Tacqiii.tin  prac.crini. 
yiani^inn.i^j.Gonrad.mprad.cnni.iib.i.c.o.^. I i.dc 
bftid.prtctor.in  cauliscniil.num.^z.liniiM  vcrlido- 
mcftiCf.PerriisC.ileph.in  cof KiivAdiif  Deus,  mi.19. 
6c  20.3£Tiri  cOnr.i07.icriiRcucrendi'patrcs.nu.  14.  & 
i^.vdrf.pt«tcrea,ilr  fr.Kres.»n  i.vohtonlxnm. 

■Qni  aut  dicantur  rclkstdomclhci',  familiares,  & 
ctmuinfti  nor.Bar.in  1 ptcieriri;§vrahfcdchis,q  ad  cc- 
clcf.c6fiig.Fcl. in  c.cu  <^oircati'dc'accu(.vcr.  nec  ob- 
flat, quod  habenir.mi.2.B}an.inrcped:fl;nu. j6t.fF.de 

Suxft  Follcr.in  pi‘a^l.'aiin;par.z.fupfiii- rubr  eapiat  itir; 
armanoncm.nu.49Vcrfdoft»dftici  dicutur.&Con-' 
rad.ittd:vcrfdomclBciv<5clatddcclaiatGabr.inluiJ 
conclulMib.  1. f ir.de  telhb.conclufio.nu.z. 

'Hinc  lir.vrteHi  tcftcscfscrfeUfri.rcI  pauperes  ad-; 
mittunt  dr  ramen-art  probandam  innocentiain,'&fa' 
ituicxqnoreiriltat  itvnoccririayvtYcfpondit  Soc.iun. 
ih  dxonfdt.mi.t  s/vol.z.qiiodantttinnfcnlitCroi. 
in  trad.de  tcftib.par. 3. nu. I r.veflNqnarto fallit. 
■‘PfSLtcrciicxJCOiltltifioHC  nollra  tonfcqnitur , vt 
4 tdwrii  fi  ralcjtcltcSeflcnrfjBcniiiiialrtntncn ad proba- 
ddllHnnoccntlStnF^iriiif  umtinv>t  c-enifuit  Calt  in  d. 
cdnf.273i.tifarelatl6tte  fida.in  fi.vol.  t .&  Crau.in  d. 
conf-i  i^i^um.  9i‘ 


20  JonocentianaiursiKMtatfUfiiiusalias peierduit  tsoti  pro-  ^ •"'Qiiinetii  tlfidm^^vt  f et  frater  admiK.ittir  pro fra- 

. tre-inoaWjmiiiifliluiipfobantfarfielirsinnocenriam: 


'^buri. . . !(;■  '.  i .ii  > a 

11  Innoctntta.Tfi  qaottsodo  fircaitfaipridsetUrt 

2 2 immeentamprafrmi,  qus  jpmt  e pe  conjtstsiatin  t arceri^ 
vbutfiy eMrb'iOAU‘‘‘' At.-,.  -.  .»1  >4 

'd'  •?  t'f'  \ '.i 

j'  Jnqbifitifrtceufaffftint  dc.* 

41ilJ  v/V^;iL_le4^Qci.itt probatur  per  tettes 
c6fanguinco$iatfme«,cdiudosidomelticos,-faniiiia> 
KS,cubjculairios,&  at)ds  iivhabiles,&  u6  idbbcos ; vc 
colligit  cxe.ta  literi$,dtc.vcnicns,de  tefti&'l:)‘.$-a<i 
qu^diondtvbi  Matf.nt1.26.vcr.  i.nQc  liinita.:&  in-^.'(i 
quis  vltr6nu.4;iQfi.vcriproquibus  facir.tf.de  qna;ft> 
&inl.vnius,^.cognitutu.nu.6t.cum  fcq.  vaf.it£nc- 
<lum.ff>co.S6iiLiing.59.uitK>c6tibusuifd  faucnt.cii3c. 
incd.idc  tradidere  canoniHae  in  c.litci  an,  dc  pra;supt. 
iicfcnfirgldofigQls  ih  Uciendit.ff.  dovfurAc  ibi  Flo- 
ria.nu.  j.&  in  i tcftis  idoncus.ff.de  tcrtib.cinfdcm  titit 
ftiS®  Art^.ih  o.maitifertcySt  in  c^ftqu.  1 2.  q.  i .idfi  vo- 
IuitSpcc.in'tit-deinquint.ir.i.nu.i2;ycrf  Icd  nuqpid 
easjhoccjj  vf  innuere  Bal  .in  l.parcmcs,fub  nu.  1 .C.dc 
tcfH.iflis  jcccdrt  Iaf.iti  Ll'cd,&  li  quis-id  prm.  nu.4-in 
2.liinir.if.liquiscaut.&in  l.vtvfm.col.z.nu.  j.  vbi  et 
Dcc.col.  6.'poft  num.  1 7.  verf.  & ideo  fiiuorc  rei.  ff.de 
j«4h&  ihr.&  idem  laf.in  riibr.fF.de  lureiur.  coi.  J-  poft 
nu-  y.liib  nu.5  lirait.veti.ficut  ih  iioiili.quod  &. eotn- 


iRi‘probati>pc*:rmdJtifjdeftiqirit'S).  i.'nn;  ?2.  verf  (cd 
nlinqdidcdi^.io.di:  Anarr.iiVc.ol-ojiorfcaf.  coi.i.ver.' 
aut  ,p  frafrc^e-ieuir.Bal  m d.Upatentts.p  te*,  in  d.c. 
litctasjttepraJhUrip-idr  GrauJiiKf.conf.i.nu.  ich  Alex. 
imt0nf4.\ii(bplttxfcfln  i'tquiHri0nis.pn.  io.lib.6-p id 
qaod  habdfor  irt  CilkemSjdc  prefuinp.vbifi  atris  tefti- 
iDOrHtim  pttfgat  ftiv«tin  in  ck  h^telisi  idem  A lex . in 
cdbf.i  l^llb‘fMteiAH  inquilitiOnis  fonnatzcontrar 
HJetWiiffiMlftl^vetf  Hccobitatdib.7.  Dec.in  conf. 
469.vili4hqblltc»one(i0rtnata.nu.7.6cFely.  in  ccuin 
dpbrttbt.colteqidflilMi.jdn  ydimit.de accui. ad  idem 
quampli^rlmblilUo^inorefuocitatGabr.  in  fiiiscd- 
mtHtlcdhel4ib;74lfid6Criin.conciu.22.nu.i.  vbi idi 
**fcrib«io!tibusioagiS'‘’c6itercfle  receptum, idemque 
6 rcocnduitn  mftaokttNon  obftamcfq’  Batt-in  l.  quite- 
fUme(0,^qi>Kounq:.tf.deteftav6t  in  I.  lex  Cornelia , . 
fildeiniur.tenuerlc  contrarium , prout  cotrarium  ctia 
fenriti&  Afct.in  c-in  literisiCol.6.vtif.  fed  quzrimr^ 
c6plemento  materi2,dc  tdtib.vbi  firmat  fratrem  no 
efle  admittendo  in  criminibus  er  ad  probanda  inno- 
cetiam  fratris.*vtidcin  etalTeucratii^Bal.rn  1.  vit.  coi. 
i.in  fi.vcrf.  keoiinqualiuteteftium  approbatiiia.C. 
dc  prob.6c'Abb  jACditcta«.€oI.i.in  fi.de  prelum  p,3c 
n6nullialii«l«iabxo.Gabrdocolupcrius^addutlo4 
, Pnoicm 
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lofephi 

priorem  tiin!  TenteRtiim  ampliabit,  vc  procedat 

7 |enamtifiratercum(cairecohabitatcc,  vcaricuera- 
uit  Alex.in  d.conl'  ■ i e.mL<.in  fi.ea  incntc  Sali,  in  d- 
Lparcnccs-Cde  tcllib. 

8 Socundbampliandaefbtneduinfraxcrpoflitdcpo 
nere  ad  dcfcnSonero.dc  innoccnuam  frauiii  verum 
etiam  contra  quetelaniemipo  eaiquae  adducit  Fcly. 
ind.c.lircras.col.4Jium.  i ;.vaF  qumtuscaliit  dbde 
p^ump.idcm  1'cnlit  Alea.in  coiiii4.nu.  io.lib.6. 

Amplianda  cA  firinio  loco  conclulio,  VI  locu  ha- 
p beat  t cti  am  Ii  teftes  dcpoocrciit  dc  cn:duliiatc,&  iu- 
dicioliioiquia  nihilominuc  probaientinuocciuiaiDi 
vt  authorell  AleinconCyO.incipvilainquiliiionc, 
nu.s.lib.  I.&  in  conf  lop.vilis,  Sc  vt  oportet  coniidc- 
ratis.cbl.;.nu.7.vci£vndcdato.lib.  i.queui  Icquitut 
Dcc.in  d.coidi4t;.nu.>.i(  ind.cunli469>nu.8.  quod 
Ar  probauit  Iac.de  SanciXico<g.m  lacllcs  eos.col.i. 
fF.dc  icAib.qucm  referendo  iequitur  Graman  couUl. 
5 Aincaufa  inquilitionitaiu.ai.  vtdc  placuit  iUmio. 
Sen.inconC44.nu.  7.  vol.  i.quodinfignc  relatu  cen- 
iim  MarCinfing.!;.  incip.  tu  fcu  clarum  clle  io  iure. 
vcrCtencat tamen  perpetuo  m<ti,  Si  in  looC4. incip. 
dc  vultu  luo.nu.ia.vcrCnam  licet  icAes  Iib.i. 

AmpliaCccundo  loco , vt  etiam  futheiat  didum 

10  vniua  tcAistpro  probJda  innocentia:  fic  Cab.  in  luis 
concl.l  ib.  1 .ut.de  te  Ai.concl.  i mu.  3 7.verf.  1 s . limita, 
quod  ante  cum  feoAt  Coro.in  conl.194  in  fi.vol.  i. 

Primo  loco  nunc  limitanda  cAconclulio,  vt  tunc 

1 1 vera  Cittcum  huiufmodi  icAcs  inhabiles  deponutad 
probandam  innocentiam  .fccus  vero  quanliodcpo- 
nuntad  reprobationem  tcAium  deponentium  dcin- 
nocentia.’ quia  tunc  conlanguinei,  &alils  inhabiles 
non  admitiunmr.iiui.lentent.Bal.di  Sal.in  d.l.paren 
tes.Carrc(.in  d.  prad.  ciim.  in  prin.nu.i6).in  h.verC 
item  limita  ad  dclcoCam,&  voluit  Gcam.ind.conC 
I a.nu.  I 9.5c  in  conC 34.nu.  i4-vbi  adducit  rationem ; 
quia  cum  maieria  fiiodioCa , idebd  lUte repelluntur 
conlanguinei.de  affincsidt  nonprobant,ailcgando 
Ban.in  l.qui  tcAamcnio.!l.  1 .IT.  dc  tcAa.de  idc  Crdiib 

‘ ind.conl.3a.nu.1a.1dcm  iradidcre  Canon,  ind.cap. 

cum  opocicai.de  accufa.dr  Alc.incoiU.t.col.i.poA 
•num.fi.vcrf.vndcdato.lib.i. 
sa  Secundo  vebra  limiiet,tquandoicAesconfai>gui-‘ 
nei  dcponcicni  in  caula  criminali  pro  cdlangumco, 
qui  6 condcmnaicluc,  Acret  inioria  1011  colaiigumt- 
tati:namco  calii  no  probant,  curo  videannuin  peo- 
pna  caula  tcAihcan,coquiainiunaCtc6muoiitcAc 
Bart.in  l.lcs  Cocmlfale  ioiur.de  Balan  I.1.C-  dc  capt. 
virg.de ini.  vnicC Ji quacuni^i pmfit.pot.vi ciif  ien 
fit  Dcc.in  conf.  1 3 j col.f  .nu.4.  dc  quo  plene  lall  in  J. 
fi  ta  Aipularus.S.Chtifogonu4Col.pciinu.5a.de  leq. 
Adc  vcrb.oblig.de  Gram.  in  d.conf.ra.ou.'!  i,. 

1 3 Tectio  limita  lupradidam  c6clulipcoccdere,t  vbi 
ageretur  periudiccm  ea  oAicioAt  uadareiucde  me- 
ra defenia  ; nam  per  hoc  non  diceretur  nocae  Alco,, 
qui  tradat  de  p^nali,dt  odiolblucco  cum  alterius  ia- 
dura.rccus  vcio  Ii  agerenu  ad  quctelaro,lai  accu  la- 
tionem partis,  de  ita  vbi  adeAciacculaior,quoiuam 
tunc  nedum  ageretur  de  prxiudicioAlcidcdeiid  par- 
tis, quod  cA  maximum  prziudicium,  de  conlcquctct 
huiufmodi  tcAcsnoo  pcqbaccnr,ptout  dicit  Fel.io  d. 
c.liicias.vcrliquintus  caliis.de  pridump.  de  cius  didu 
clicaurcum  tcAaiuc  Cram.iod.coni'.ia.  nu.  if . 
Qjacio  limitabis  eandem  coocluAonem  pcocede- 
14  ce,tdumniado  didi  tcAcsinhabilcs  Antbonp  vocis, 
defamx.ncqi  cis  aliquid  illud  obAct,  vel  opponatur, 

alias  iccus.iuxt.lcotcni.SaliC4nd.l.paicntcs.AIba.ia 

conf.  fd.nu.  1 1. idem  tradit  Taeius  prad.ccim.par.  14. 
nu.ij.adidcm  tcfponditPctc.Calcphat.md.  conlil. 
10  ;.nu.  I a.de  1 f -de  CouraiLin  d.verf  domcAici. 

Quini61imiii,deintcUigc,tquoddiatuidetcAi- 
buscoufanguineis,di  atcinemibus,vt  procedat  in  gra 
du  non  aiccodcniiuiuivcl  dci'ccadcaiiuro,fcd  uauf- 


Mafcardi 

ucria)  uim:  vt  cgK^e  tradir  Marr.iipga  r ) 
nica<>nu.}.pcmiomsaurhoritate  lnnoc.&  lo.  An<^ 
in  c.noanulli>dcrcrctipr.dc  Ang.  in  conC  t tnap^ 
viCs  procc(nbui.coi.  quorum  fcntcmia;  fe  TubretH 
pfit  UCm  rcpa4.admonen4i.col>64.  poft  num.  1 8«tt 
verLhmica  ung.rccundum  Ang.iT.  dc  lurciui.  vretif> 
cenliuc  Aiex.in  conC  1 6 i.vHb  ac  dil  igentcr  conii  de> 
raro,col.2.nu.5.vcrr.ncc  obibcrquod  aliqni.  lib.  6,\ 

Id  £t  pneter  teibum  probationem  innocentia  | prO’ 
batuc  etiam  per  pr«luiuptioncs:vt  dc^t^.in  1.  i.in 
verb.no  ocadcndi.C.dc  ilcar.Bart  dri  i.vh.  5.  vJr.  im. 
2.ff.debon.cor.qui  nb.mor.conrc.quem  referti  dc  fe- 
quitUr  Oepoi.  in  conf.  chm.  i.  coi.  s.verT.ad  hxc  te* 
i^nderi  ^iciiidc  iq  coaf.tfo.iMAia  ciuil.  idcm  vo> 
luit  Marl.in  conTt  i.num47.vet1.proqua  iacit  p Vol. 

1 .&  in  prad:crun.$.vlt.quzit  num.  t j.  Crauer.in  d. 
conTiip.  num. 9. 

17  Innocentiamquoqueprobaht  perabrentiamvi' 
dereed  apud  3ald.conT>  i5.nam.}.lib.  5.  vbi  exem- 
plo idap^c.  t 

11  Ampljusionocentiatprobaturiuramento»vthV*  • 
bemus4 1.  C.  <5c  Accur.  ibid.  l.iurti.$.  qui  luflu.fupcr 
vcrb.innocenxia.if.dchis>quiiioc. infam. &il. Cia  » 
l.non  damnaro6pS.vlt.C.eod.tii.dc  in  l.ljduo.$.idca  * 
luhanussiTdciureiur.idcmttadit  AodGaiUntra^ 
deobrcr.oblcr.4l.inverb4nnoccnua.col.7.num.  iOhi  r 
vcrldcd  innocentia . 

Limitabisid>quod  mododiximostnonproc^eio 

19 1 n pnclumptioiurisllc  conira  allegantem  innocco* 
tiaitiiiSt  eam  ptobarc  volcatem  iuramento,  vcl 
ilMiia  Iz  vit^main  tunc  innocentiam  iuramento  noa  j . 
probari coUigirorcxcopqiiodtraditglo4nS.iedUi?»  :t 
InUa.de  aClio.vt  euam  refert  Marf  iol.qoi  ignotis, 
nu. J t.iTadl^CorncJ.dc  iicai.de  Fci.  inc.iIgnificAt  '.i 
Ibicl  i.nu.j.dchomic.quibutinlocisijauthocestia- 
dunt^uod  tunc  iuramento  aOercotis  ^iquid  CTcdca 
dum  uCsniii  contra  allegantem  fitpczfiimptio  iucifc 
»0  idmita  fecundo  n6  procoicre  ineo>t  qm  aliisfe- 
ie(aueat:a2ciU5mramentOQonftabtnitinconiiw*- : 
bb.incms  animopvtreniicidcm  Marf.  in  prad^.  cnm. 
in$.diligcQicr.pu.iii.vcrr.quod  limiutLu^  . f . 
* i Ncc  omittam  innocentiam  rcifquandod»  per  caa 
^Piobariidccognola.namimem^tusuipcrcaur  : 
fisdclUb,dcquoinculpa poncuseA4uieinquiiitus,(i  •;i 
veroiiiniJ^oon  (Int,reusnon  potent  damnari,  1j  cfc.>i 
dimu5lai.inljnagiibatib.col.a.nu.7an }. Umii.tf.de  -t 
iutii4.omn.iud.de  Fran.CaiTon.qui  exempla  adducit ' 
inpra^.crim.in  ticxic  tomicntis.c.10.  nu.  j. 

a*  Adi|dampoftrcm6innoccntepfxfumi.tquifp6- 

th  conftituu  ic  in  wccnbus: vt rd^dit  Alb.  in  c6f.  i 
5^”“7JO‘«*cjf,huiulmodiprzrumptiQnein  muicA.  x 
poucydc  habere  Iccum  naturalem  radood»arq  quod 
dianam  experientiam;  idem  fenfit  Alc.  in  coni.  451, 

ou.5.v«i.4.vbi  inqmtpquod  iicuti  lex  contra  fugien* 

iesptzluraii.arg.Ucg.Cofncl.$.pr«efea,ff.  ad  SylU; 

^ pro  innocentia  rcmancntiumtliuc  iponte  ic  coiv» 
touttti^  pr^lumcdum  cftjug.  I.  quis  fit  fugitiuusr 
I .^1  Barc^4c  ?dil.cdi.quod  plunbus  prolcquitut 
Mart.in  praa.ctim.b.diligentci.  nu.  104.  yfo»  ad  nu. 
aop.dcPctr.CaIcphaiuj,in  d-conf.10jum.15.  fine. 

concLVsio  TDccccin. 

argvmentvm. 
Inftrutnentum  an  femper  verum  prjfuma* 
tur,&rolemne. 

S V M M UR  t V M. 

1 I’’Mumtntuminrtfnmiturvmtm,tffoUmiu. 

1 probitar 

iatjingfit  tUailJiurtt  muariiu, 

3 Jnjlr». 


De  frobationife.! 
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S fokmwt  pr^fumiiur . 

Mtat , vf/  i.  • 

5 IvfitumtHp*  ot^uinttynwuwajionitur . 

6 iftfifm  pJi>>"ittiTptnaamJi  €omirarium probitar » 

7 inJlrkm*ipr*fit"*ptioemnimnJuaUris.fydtitirt^^O‘ 

■T.ftmAfitt»*«*apX(diMin'mfVHtr*num  admtttumr , 

0«- 1!  •'•! -.I”';.'  ^ (•  '••S 


te  ftUmenturtii,tS,SrS^ 

iM.a^cu  jvecib.vbiBaliGxle  pmbat.'i()cm  iiiquit 
Bal.in>illud^nfi;dc:|Hatrump.'cuiacc^it}ai:  in  l.H 
pofid‘>none.in  prin.Gd<iar.&  ia^ngrr.vt  & ciiuit 
S6c.in-ui  coni:9s . num.z.voi.2.([c  pturibaK  i iv  lods 
rd]x]&u  Gratvt  inconf.ri.nu.j.vol»  i^in  coni: 
xa6ji.2^  in  c6f.  )_40,nu.  5 z.vol.i-an$^a  Dcc.*iri  c6ii 
loi.u.  i.verrfed  mbisnon  obftantib.  Paniiin  cdfiil 
6o.ii-6.vol.  I.&  M ando.in  conCi  20.nu;io.vol. 

3 . / Keliigenda  cft h^cbnckiito>vr-procedattii  pfo» 
tor,  qu^qoi  fcripfiTinAninicnmm  notariuR^^iie* 
ntecn^aiti  A^eviln  conr.<f  66.vilb  pu^o.coi.s^nu> 
4ibiX.&  AlHi  Ateipacdtbt>Kgni;dc  iid^dc  adthoru 
iftdmidib.i>ndbt7pia^2o.  ^ 
j ^CcMictononcnt  an^a  (toaxinie  procedere  t in  in* 
mxn)caK>anriquo4encCcc.inconi:?6.nik  6.  > 
i 'Ampdubisrecando  eOrmagisconciutionem  Ioc& 
4babert,fii  ibiemnitatesi  iurcietwiiras  habear,  qoo 
cafudictmrpnDbafiopreban  no^^lia  indigem  bif 
tecttstione  radicHtpemdicir  Bai.  in^iiimpcrator:  iF.  ^ 
dclbar.hctni.idein  rtaditiBar-Alcx/Iap^rccemiorcs 
iai:t.deopeuiouLnuncidfm  voliiicCrat.  vbi  liipra 
nu.4.&Ccphal.inconf.JQ5>.’nu.d.vo*;ti'  . S : 

3 b^temrtabis^imatbaddorri  conci tt/ionem veram  S 
efleindubio,ii»ereht.'Geph-in  coni'  2M  .nu.  ^ .voUu 

6 Limita  fectmdopnxredoretnifi  probetur conna* 

' rinmrvr  de  iaretdponditlo^c  Ajnic.m  eonl^r  ;;nu. 

* i.OcrenfercBande'‘tommunftcromncsind.bli'poit 

dibifionem.C.dehui.Ttia<t.ign.quo|dapertie<u;clara- 
' uicSoc.iun.tn c6Fi89.nu;62;vol.z^bi cwatn  inquit r 
qobd  licet  ab^hi  dubio  pco  iuiitmnimro  publioo 
rrzfu  matur, non  tamen  pioccdit ; qua  ndb  contra,  alr 
ludoftcnditurmanifeiia  na:itas,>vduci  (ttcftes  cen* 
iratium  deponant^idS  icuccntiai  te  lubteripHf  Aiba. 
inconf^9.num.i. " ^ •> 

7 • Limitatcni6,tquodlicctinfirmhabcatprarfnmr 
ptioucm,iibtamoipnc(umptio.ndcftjuri$,  dc  dcia* 
re  Jcd  contea  eam  adtnitriturprobatio  in  cbtraqora 
tdiaturRim.fen.incoii£.407.nu.a.  vol.j.vbt  ideodi-' 

f*dt tecudum  ’ magis  communem  bpinioncniiquod 
inftrumcnmmpotcft  per  duostedes  cciam  nonde» 
teriptos in inilnimcnto reprobari.  . •’-  ■*■  ,kj 


mosalioscbntelcnresnoniarulr,vrro.doAafig,te  * 

coni  I j .nu.4.&  in  conf.^  ao.nu^.N  ar.in  cm.  14^.110. 
I.& in  conCi77.nu.i.voli i.Nctiiz;  ificonP  8t. nu.g,  * 
vol.t.Rol.4ValI.inconf4o,nu.8.&incin{'j8.nu.d. 
V0I.1.&  in  conf.76.nu-8.  & in  conr.79.  nutn.47.&  iiv» 

conCss.nu. j8.vol-r.Cephal.inconfz47.nu.r.wol.s*  » 
& in coni.4.nu.22.vpl.i.Oir.iun.io<onf.64.’  num.  4- 
Decdn conr.68a.nu.2.6e  tf>conf42).n. lo.Iaf. in cdf.; : 

1 2^vol.  I .&  in  conf  i f S.vol.  i.Parif  in  coni:54.nu.;. 

& in  conf. i04.nu.6^.vol.i.6c  lac.Noucl.inrcg.  lao, 
^ad  hoc  propoiitum  infiima  pfope  congcllit,  vt  fui  r 
rnodscft,Tiraq.iirtea£l;dc-nr<>querctracdereUa^. 
lignagier.S.a.gl.i.flu..2o.a.r.&ja2i  veiriverum  his  nb 

obftanribus.'  j 'o<;  , 

Ponclui.primolimirabifftiii^pcobctur  conrrdriut 
prout  dicic  to.de  A micinconC/^  .nu.  1 8.  ver  .ad  alie» 
gatain  cqnirariu,vbi  imgiit*ita  omnes  intelligerein 
Idi  poft  diujnonem.CxJt’.  iurAifadl.  ign.&  in  1.  cum 
prKibus:C.ticptob.itio.&iaconf.87.nu.6.  ' ‘ 
Limiipfecundotn'aduerfariu5acquidcat,&  nihil 
obijcraT}alials.ftcus,lccfidum  Burr.inc.cum  ebringat 
^Alorctccipr.3cin  c.  cOdilc^i.dcdon.iM  rhdicSoc^ 
teh.in  cd/;97.in  fi.vol-r.fic,  votuit  Dcc.in  c6f.474.nu. 
5J5tplacuipeephal.in<tonf;2ts.riu.7.voJ.2.  ^ . 
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AileMntiinftrumeimjmrion  effe  abolituni 
incu^bere^onus  prpbaadi'.  ;■ 
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S V M M 'A  k I V M. 

..  !.*  .1  . i“  rt  • 


1 lriifttrmtiumfi'qtmdkATumtfitSnbtum,ntqicanaA- 

,f\Uiuniitmvtti*  id  frcd>art,i. 1 ’ , 

2 i9Urtimtxnti<iert$aism  rusnprxibSrfidJarimprtfitmHur. 

quocahcdtamnTihQciprobare  tenetur,  vr  exinde  lo* 
cunthat^t:^hbccnat  c6tc«  ini.  vit.C.dc  edi-diu. 
Adria.  tolLh[A;i)dhm)Bcic.iqaradUuode  pn>handii 
nt^tiua iim.  ii6:v  crf : jaintmur. ''  ' • 

2 r*  idudaoipt<«,vtiVlq$eoprocedac,tvc producfsra-» 

. letethumentumAcc  ptbbaii5'ciusverir3tc,prefuma-! 

, iocfalfartos,&  p»miatui:akig.l.iubcmus.C.dcprob.cfi 
atijgaddo^ispcrNatiniconCijzmo.i.  voti.' 

C-  I *.?.• 'IUI, i.  '*  ...  I...  f 
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Quo  pa^o  iited  intelHgatur,  inilrumentum 


■ I 1:; 


o,  3’  .1  .■!!.,  t.y.-uil 

InurUmenti  amiili  ? tonor  quo  pai3x>  probari 

y;.  • 

- ' • U'*!?  .1:  fi  ; . ' i.;: 

dici probationem  probatam."  ^ 3»i- 

S V M M A R I V M. 

i Infirumintumdkkmr probatio  probata.  y..  «««■». -..n.  ......i.,.-.-  . r > ' . - 

X JnftnmantmtdttiiaobatwmmproliatamHi^  contrarii  3 Jnfirunaati  d^rditijNu^rm pleni  probari 

probetur.  _ . - . * ■ taryt.  f?- -i<fA  y.r:  / , 0] 

3 Infrumhumditiprobdiioiiem probatam, feadutrfarius  4 TeJlaamtideperJiHtmoriMAuobusnttiemmtodefdri--  s 
acqutefeat,ip-mb$i^lictat,apasfteas.  /ptiiUfiibusprobarii-A'’--^--?^^^  ' 

_ y..  . .i  • . . 5 Iriihvtmeeu^ guarrntigueti^^^ 


1 IvpumenbdepadHftmtrdmttfiibus  probari, modo  tria. 
~'pbaprobe>ttur,\i»ynUuti'ibt., 

2 Ipjlneenenti  deperditi  jetuirrm  deu^nu  iaettum  teFHbut. 

"■poj/e  probare  * ' f:  > 


Inihvtmeeu^ guarrntigued^^tod 

L.:..  .1  L.. 

ibutvirif  bonis  idoneis,  dT  ' 


probata,'  prbuf  In- 
quit Alcintrac.pratfump.rcg.;.p^tliap.is.hU.8vltc.  /asMUepbrititprobjtndast  ...  . .. 

Soc.lte.in  conf  2.nu.2.vol.  3 -^vtCt  decidunt  Olafch.  '7  In^mments  d^Ht^diMepostte/tibatason  ita  peritis  proba- 
in  decif72.nu.4*&i&dccin'i7.nu.  i.&  Gihm.indcci£  i'tser,aafndbdeponsefttdiao,itsiod.sontinetur  inanfUnt., 

c'.  . ' ' ' %Tejibui  ' 
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lofephi 

Jcisnt  Ugtrh  dT  Jeriptttram  ^rt, 
p Tffttt  f<^  itpcutfmtti  diptrditiom  injirumtnti  mbilaro' 
^giit^mmlltummtsd»p»rdtutmori  voittnfprwM. 
ro7>m»^^onu  funtdi  ftAfisntUmfirrnntnti. 

II  InfinnmrUidtpffdittttnoremttnftprdfMUsdtbtiHdt^ 
pomnfcriptw^tmtimfdtmmmtjpvniofam, 

X i TtjUi  di  crt^UtMtt  depomnUt  nom  frohint  injhwnmti 
dtptrdmttwortm . 

1 n^ri  noftris,quo  pa^^oqai  proba- 

V^LIcCl  1 re  poiTir  tenorem  inflrumenti»  quod 
quisamiferit)  decent  per  ledes  hunc  tenorem  pofie 
probari  hac  lexe  ab  iirocm  c6clufum  cftiVt  tria  priui 
probEiartVideiicet  a&imhiifle  celebratum  ifcriptu- 
tam  hide  confedS.de  9amiflum  fueht  inftrumentu» 
vt  vohiere  Bartdc  Caitr.in  l4dVium4lle  num.i  5.hic 
nu.i4.C.dc  (e(hb.oaib^cceditFel.tn  cHcur.  num.  2. 
verT.  vbi  firdc  Teq.ae  re  iudatq;  decidit  Oaaf&in  dec. 
69.nu.  I dioc  idem  tradit Hippql.MarT  in  repet<  nibr. 
Cde  probatno«;4*verr.tertio  limiiatFcl.de  $ 5 ^verf. 
circa  (ccundum,cum  plur.fea.  eiufdcm  fueic  renten* 
tixGuid.Pap.inconr75.poltnu.  1.  verf  ideb  in  illa 
quxU.Alb.inconl;ioi.nu.7.Ceph.in  conf.  171  .num. 
47.de  in  conf.  aS7.nu-4d.voi.  a.&  K.ui.in  conf  i78.nu. 
5.yol.  I .vt  & cenrqii  Iifr.deOria.in  craft.de  bd.  infr. 
poli  n.47.verr.quf  ro  vltehut.qui  ad  hoc  citat  ^l.H  ng. 
in  l.ficut.Ode  nd.infrr.in  qua  habetur»  quod  li  perte* 
fresprobetur  amidio  infrmmcnti,qu6d  ilhid  fuHiciat 
ad  hoc  I ve  poflitdcfcrriiuramcnmminrupplcmcn^. 
tum  probationis. 

a Amplianda  cftprimocoocl.tvtctiSpcrduosran* 

" tum  telies  polfit  probari  tcnotinftfi.  iuxta  * commu- 
nem fcribcncium  tradirionC  in  auch.  liquis  in  aliquo 
documdt0.C4leeden.hucrerpexitfiir.inl.  (icut  ini- 
quuC.debd.infrr.idem  BarrAc  Ang.in  1. 2.  i.  diuus, 
ad  b.fP.de  iur.bi'c.ftiQl.i  cer.  pee.  quod  net 

latuit iurisPoatibdiprofrifores, jnc.cGolim.il  i.pcr 
ilium  rcx.ext.depnuileg.^c  quoetioqi  meminit 
in  cd£4i*nu.i.dc  poGnu.a.vcff;ni  licet  dubitatio 
vol.t.ftCozad.in  conCi  i.vcrr.quib.o6obiUcib.n.d» 

} AmpHa  fecund6comagisoonclui^occdcrc*tfi 
diftticfrcsiunt  nocarii,prout  dicit  laf.ii|{Udl'.42mtt. 
i.vbi  inquii)  quod  G infidmociginalefit  deperditum» 
& tcftcs,qui  depoDunnOnt  notarii,  qui  def^G  inGni 
memor»  cognolcant.de  frribendi  chacafteres  noliUe 
ilbus  notjri|>dc  deponant  de  contentisin  iplbinGfo» 
tales  vtique  tcftes  plene  probare  veritatem  ems.  9 in 
inltro  amiflb  continebatur ; dc  ibidem  fubdit»  ab  hac 
* doftrina*communi  iGiudicSdonelas  cQc  recedere* 

4 Tertio  ampliabiseandcm  coocl.f  nOfolum  habe- 

re locum  in  nmphcibuainftmmentiSiTed  etiam  in  te- 
framentis  caAi  deperditis:  nam  runc  pariter  GirfidttO 
dDoicfreserillis,  qulmrerfriemmtempore  confeftt 
teframenti  deponant  reframentum  fuiflefaftum : vt 
grauitcr.ft  doft^  tradidit  Bal.in  l.teftium.col.  2.  pofr 
cu.i.vcr.vlr.Caktefri.quoderiam  iterum  confirma- 
uitidem  BaLin  c.i.S.ficmm  domino.col.i.  nu.r.dt. 
quid  ntinucftic.de  in  c.t.$.racramentnm.  col.s.n.i  $. 
verf  Tcd  tunc  cgoqu2rO)deconfuetrcft.feud.adquc 
conferunt  caiquar  luipra  rdiquic  Bart.in  d.auth.u  qs 
inaliquo.atq  Alex  in  conf47.in  pnn.col.a.  lib.  a.dc 
plurcs  alii.quos  refrtt  Hippoljnii.n.^Jd.  vtrf.de  iftud 
non  folum  habet  lbcum>dc  Abbin  d.conf  ioi.nu.7. 

7 ^arto  locovdim  amplfct»vr  condu.  vera  lir,t  St 
fi  inftruinentum  clTet  guarcnrigiatum:  nam  Ct  eft  per- 
d itwnipotcrir  probari  perduos  teftcs » fcd  rameo  non 
habebh  cxccutionem  pararam,  Geuti  G perdirum  nO 
drci.iox.rcnt(tlB.m.inl.t.ft'.dehjs,quaMn  ccft^ldcn. 
quod  laie  profequimr  Fehkidx.Gorr.nu.i.dcreiudj. 
vbi  inquit}  quodquamaisisaproGcjxoduftioreftift 
yroWmium  tenorem iaftruxnentidcfwrdiii,  Gcucin- 

iliumcotum/omca  la  vno  dibnui:  vbt  06* 


Marcardi 

ftat  de  jnftmmcnto  folum^x  diftis  teiumi  nmc  n$ 
cocurrcrerbcncGcium  rummari^cogrrionis.dtcc* 
Ieris  expeditionis  datum  inftnjmcnto  irgc.vd  i fta 
ttito.ncc  haberet  exceurionem  ita  pataim,ncuf  ha- 
beret ipfuminftmmenram>de  Hippol.qi^liositfcrt 
ind.mb.nu.;6^dt  id],  verf  dc  inter  carten 

6 Liimraic  poteris  primoconduf.tvffcf4rroban- 
tes  tcnordinftrumcntidcpcrdiii  dedant  eic  viribo 
niridqnehvaldS  pcnti»in{tmmenri  dcfcftudcjitecas  ’ 
iK>fari|cognofccnrcs.alioqmn  non  probanha  fen- 
Icre  Bart.in  d.l.ficut  iniquu.nu.2-C.de  fid.iifr.  dcln 
1.2.Si.i.nu.4-lf4iciur.fifcAc  ind.l.i.n.i7.fF.  fier.  pct. 
dt  in  d.  auih.  G quis  in  aliquo»  poft  nu.  1 9.<^  e edesu 
pcrc.^m  olim.de  priml.dc  l.teftIum.infi.Cctcfti. 
Abb.inc.Albcric.col.i.nu.4.verf  infccGdot^de 
tc(hb.Franc.Purp.in  d.l.i.rui.  18 1 .ff.de  iur.Grc^I.iil 

c. Gcut.in  prin.de  rciud.Dcc.ind.c.quoniamctitra* 
in  ri.de  probat,  dc  in  coof.  2i».incaufavcncn..nu. 
i-dcin  confil.8t.vilo  procelTuagiraranum.?.  ilcx. 
in  conf  196.  vilo  tcfta  mento  di  A FrScifci.col.  tnu. 
p-vcrf.no  obftat, quod  nonnulli.Hb-a.CQrt.iun.i^5 
lil.i7.1iccrpcclcbcrrmios.nu.4-Afflic.dce.274.q»- 

litum  fuiMiu.}.dcdcciC)oi.aliiiddt^um.nu.vKu 

in  d.conf  1 Tp.nu.  5 vol.  i.Ccph.in  d-conf  287.mi.4. 
vol.a.dc  Lanfr.de  Oria.infua  praxi.c.p  deinftr.  pre 
duft.nu.47>d(  quaplurimialii  relati  i Tiraq.in  traft 
dc  vtroq^rctraft-dc  rerraft-conuem.S.  i.gi.7.1crocu  it 
pfcfcrcz.nu.j5,dcicq.vcrf.ncctamenofnildrim .. 

7 ^ubliimrabisram^limitationem.tniGreftcspso- 
barenr  dc  co.  quod  continetur  in  infttumento  t quia 
tunc  futhccretifi  n6  effentita  periti*  G credimus  Rui. 
in  d-conf  i7p.num.5.vol.  I. 

8 ScaindoGiblimita.tqubdimmofufBciaf.quod  • 
feiant  Icgcrctdc  feripturam  imelligere:fecundu  Bart. 
in  1.2.$.i.in  fi.ff.de  iur.fifc.dt  ini.  1 .n.X7.ff.  ficer.  per. 
dc  ind.auth  liquisin  aliquodoairnento.F.rCciruni 
Vgonem  inaddic.adpraxim  D.Lanfr.vbi  Ibpra . 

9 Secundoquoquelirairanda  eftconclu.tquodvbt 
tcGcs  folum  deponerem  dc  pcrditioneiniirumenti » 
dt  nfraliud.nihil  faccrcnt.vt  voluit  Bart.ind.l.  Geur. 
nu.  I.&  ?.vbi  air  opusefle  iplosdcponerciquod  in  ta- 
li in  Oro»  quod  cft  pcrdimm.cdcincbatur  quemadmo 
dum  Titius  mutuauic  dccc  Scio,  dc  a ipG  ita  Icgerut 
ind.inftrumSra'^  etiam  fcquutuseft  Lanfr.  vbi  fup. 

d. nu47<dc  Hipp^.iocoluperiusaddufto.nu.3  58.CU 
fcq.vbinu.;d5.aitcaurum  debere efle  ilium, qui  vult 
percelles  probare  feripturam,  fiuc  renorem  infinimS 

10  tiamiiri.tvfincponafdicm,dc  locum  mftrumcnti, 
qm  illifuntdefubftitia  inftmmSii  arg.d.c.qificotra. 
cxt.de  prob.c.  Abbate  lane.de  rc  iud.in  6.  dc  auth.  vt 
prxponatur  nomC  imperator,  in  rub.  vtegregii  inqt 
lo.  And.ind.c.  cum  olim.  de  priuil.de  ibi  Butr.poft 
cum,quos  refcrt*dc  fcq.Alcxind.conf  1 pd.vifotcGo 
coi. ).nu.  f 1 . lib.  i.  vbi  liibd it  hoc  cafu etiam  ncceffe 

11  circ,vttcftesprobcDttinfctiprura  priuilcgii,  fiucin- 
ftmmentirnullum  extare  vitium.  Mcchoc  cafu  fuffi- 

12  citquod  telies  dicam  fe  crcdcretinGrumcnru  dmif- 
fum  c0c , fcd  debSt  alfirmatiue  loqui  fecundG  Carcl. 
in  conf  a^incip.in  caufa,  dc  ouxftione  exccllcntifn- 
mi.cql.2.vcrfitcm  ledditur  aliaratio.qucm  refert, 5c 
fcquiiur  Fcl. in  d.c.licut.col.7.nu.p.in  fi.de  Doft.inl. 
cinancipationc.C.de  Gd.inftr.Fiorun  l.lcg.  Aquilia. 
ffadlcg.Aquil.dcCxphal.incoof  i7o.au-;.vol.2« 

C C LVS  l O DCCCCI. 

ARGVMENTVM. 

Inftrumencuni  amifTuin  eiTe  quo  pa^o  iuni- 
, mento  probetur. 

SVMMARirM. 
l Mhmo^  dmjfiooffamtaso  probttttir, 

• zlrtjhrum 


De  probadonib'  Conci.  DCCCCX.  iio 

InJhmmm^/MitflRukvtlLt$trstioutr4mtw$opr^aiUf. 

JnfinprnmolmrmoMdai^mjntrAmimQ^Hrdtnn 


3 

tr/rtismiQ, 

4 ^fyirummtnmUt*rMmqu*p(ndpufU4tw, 

5 i90r$pmm»i$sAtrMtMrammtofroUtur,cMmfinptnra\ 

6 lmShmmtmimt^jit^(ttmrturam'nttojmododtUBu- 

tanmairramwiw£h4T4. 

...  ^mods€opr4tmdfd0tjifm ^dtmsgtto, 

f Jm/htmtmti4m^tuw  wr^memo  probatur , tum  quis 
udrxbtbtndmmv^rmmtntum  irntutr  o^to  iuduis^ 
Jktumaift  tqfihw, 

9 ^sf/bumrmiumq^ahttrquamperiMfatnemtutnproia»- 

da  ejit  cum  mtarhu  afirrt Ji  futj*  fitpulatum  contr*- 
r>  &umt  fid  togttum  ^ »//  mjhrumcntmm  rogitm 

10  In^rumtntt  4miJJh  suramento  mm  probatur , cum  pars 

vmHiOmddt  fiiforrdarpim  » ix  mjirummtum  futt 
^\,proiuBum pttm oBayiSt dkuitOpiadsmtJfMi  ^ort^t- 
maUprodMctniiJmttt^tutum. 

'l  xdufirummtirantj^mnpontipaa  turammeoprobaiur  t 
de  mre  tholi  prr  h/ki> 

11  InJtrumtuUmi^^quopaQopt^taUttfy  qmamper  ia- 

ramentum  ptobsTK 

iq/m^mmmhaa^^operaUegamftm  probandae^. 

t^infirumtntum  num  rectus fu^e  rt^rttem^furamtnto  n> 
pertmtss  probatur. 

Jm^rmsMnUpublfcatio  iseramtute  aotar^  probatur, 
partibus  nt^ttur. 

* InftnimPnH  i»^»“f»tdeficiaeqiiaca- 

mIilll  un-iviilri  queaiu  probatione  pro* 
baturhiiaintnto  cina»  qui  tUudamilic.ar^.l.  vlt.C.dc 
£dinftr.in  docuit  Bar.in  l.cmancipationc>&  ini.cu 
«jDtdam.ou^.dc  S.C.dc  (id.  inllni.  lic  etiam  dcciium 
reliquit  Guid.  Pap.  deci(.i44-  quupiam  in  caula  (ua» 
«rt&icfertMarf.iacepcrtib.C-dcprob.nu.  127.  alias 
140.vcr4teminrame1u0.vbi  plurcs  alios  Citat  Ear.  in 
l.tc(buin.C.de  tc(t Abb.&  Fdt.in  c.i.ac  prob.de  Ti* 
•faq.in  l.H  vnquam,jn  pnfat-nu.jp.  vai.cui  rimtimfi 
citCde  reuoc.dooiiCuu.in  coni'.  1 1 7.0U.  17* 

» CociduC  ampliabis,  tvinonlbiumamillioipnus 

inArumcoti,red  it  lubtudio,  vel  laccrauu  mramen' 
loaltctius  pams  pollit^ibaxi : liccgr^ic  inquuHip' 
.Marlind.iub.C.dcpcobnu.is  j.aliasi47.vcr(i. 
lcidedicas:vbipluresailcgariVtFclind.c.  licut.coK 
).DU.7.vcT.quattadcdaratio,dcrcmd.  5c  incap.cura 
caufam.col.8.nu.i6.ver.inglo.in  vcrb.compdlas,dc 
tcflib.FIor4nl4nIege^quilia,col4.ffadIcg.Aquil. 
lo.de  Anan.in  c.vlt.col.vit.dcorini.  (aU.Barb.in  c6f 
5I.incip.i  louc  principium. coi. aan  fin.  vcrf.decidit, 
^6d  ftabituriunmcntojvol.s  .Rom.ling. } s 1 .incip» 
onm  cootra  aliquem,  vbi  Nicol.Pignol.  inaddir.  ad 
<undcm  plutimos etiam  utat.de  Specin  otde  tcilc, 
'S.tatis  vtilita.  adii. 

's  Nam  tunc  probato  fimo,  f prxTumitur  etiam  pro- 

batus infhomcnii  tenor,  qui  plene  probat  contra  fu- 
temiun^  iuramemo  tn  luppieincncum  probatio- 
nufn.'rccundum  BaLm  1.  (i  de  poBdTione.C.de  prob. 

EtquodinftfoUccnto  decontbisincoaduerfa- 
lij  itinmentoftcturuiotanc  Bal.in  l.i  .nu.  i.  C.dc  dde 
inftr.verf.fcd  hic  dubiucur,  vbireten  quzilioncm  de 

4 ^odquodeum  fuerit  producum  inltrm  coram  lu- 
dicc,aducrrarius  ilind  lacerauit , vnde  fuit  dubtra  td , 
raa  poena  puniendus  veniru  ilic  lacerans,  dc  decidit 
iDJ)9  fi  pur  fuperbiam , dc  ex  indignitate  animi  illud 
lacerauit  non  cx  propofitaquod  4||>ca c puniri  extra 
ordinem,perfin^Utcdidurn  lolmndt.incaccepi- 
musrde  fide  inftr.  Icd  quoad  viresipliusinlbtimcnci , 
flabitur  iuramenioipliusadacrfariidcco^quod  in  ip> 
fb continebatur, td  quod  citat  rcx.in  l.fl  dc  poirclTio- 
ce,C^c  probatidemin  i.qqi  iicatfiuc  > UCliiccin  di; 


co.OdeedeafequiturAbb.iocacceprnuSfdc  fide 
infir.de  0ed.ia  coof.  $ a 1 .num.  1 8. 

5 Intelbgaspn^iaamconclufiondprecedcte,tqii 
ibipturaefidcfubfiantia,  fiuequando  infimmcrna 
efidenacura debui, vclrciptobaadx,quodcfiin  ta- 
buscafibus,fciltcct  quando  concrahemcsncintcr  fe 
conucncmnt,vdquaodo  ^tutum,  fiucconfoeuido 
cfi  vt  inlinuumtuu  liacduxta  fententiam  Bal.in  U. 
nu.t.C.defid.infir  naoi  tunc  cfi  necefle probate pec- 
dioonem  infirumcnti,aJiis iufikitprobaredcvai- 
ta  tt  rei, prout  dtcucSaLmlacmancipatione,  coi. i.QU* 
7-C.dc  fid.  infir4iu.7.Cvn.dc  BaUn  d.l.icftiuaj,Cdc 
tcfi.Bat.in  1.  vlr.C.de  caeo.Carddn  conf.xf  4}uem  re- 
fert Fci.in  c.ncur,nu.9<  dc  10.  de  re  iud.  A&d.  deciC 
a74.nu.d.dc  Ccph.conf.  17041U.  i.dc  a.vol.a. 

6 LimuapcimbptconclufioncmnonhabcrclocuiD, 
nili  concurram  coniccltir«,ncmpi  quia  volens iura* 
re, habeat prxTumpiioncin profedeamidlooe,  aliis 
fecociuxia  not.per  Innoc.in  exum  olim,il  i.in  fi.  de 
priuil.dcibilo.Andr.de  Abb.dc  AlHid.  indecif  ?]o. 
num.  a.vbi  didt  ,qu6d  ideo  uidcx  in  caiu  fupradi^h> 
adhibebiteaufae  cognitionem. 

Subliniita  hanclnnitationan  procedere,  quando 
amiifio  allegaretur  i notario, qui  renebatur  diligdter 
cullodirc,  fccos  fi  ab  aiio.ptour  dicit  Alba.in  conlil. 
ioi.ou.8.in  fi.de  infra  latius  explicabitur  in  4.Jitnit. 

7 Limitabis  Iccudo  di^am  ooncl.  f fi  agatur  dc  ina* 
gnopr^iudiciopfccus  fi  dc  modico: vt placuit  Bait.de 
Alcx.ini.huiufmodi,$.fi  ica.illenu.i.  dchic  nu.  4.  ff. 
dclcg.i.Fd.ind.c.ficut^nu.p.in  iJimir.6.dcdarai.i 
ic  md.  bal.in  d.l.  vlt.C.dc  eden.  dc  Marfi  in  d.  nib.  C. 
dc  prob.  nu.  141  .vcifhanc  ratnen  conci ufionem. 

t Tectio  loco  iimicanila  cfi  concludo, f vt  tfic  araif- 
fic  rafirumte  ptobetur  per  iuramentum , quando  qs 
adexhibendum  inflraiDentuni  tenetur  officio iudi- 
CiS.  vt  docet  Alcx.in  d.l.huiufmodl,  S.fi  ita,fubnu.  4. 
vbidicit,quoditaloquamr.I.vlr.Cdcfidcinftrom.dc 
boceiiam  volwtibicxprefsc  Cynan  2.oppo.nu.5.in  ■ 
aliisautemcafibusdcbtt probari  amifiloiufinunen- 
torum  per  Intimas  probationes,ficm  amifilo  cuiuf^ 
libcr  alterius  rei4>rout  dicit  Alcz.m  d.^.fi  ira,num.  4. 
vbiaUegattcxtl.fi  quisexaigentarijs  $.penul.dc  fin. 
dc  ibi  Bar.fFaleedend.idein  1'cnlu  Marfin  d.rub.C.de 
prob.nuin.i4i.vcrf.itcin  aliocafii. 

Qiuito  loco  velim  lintites  canJem  cOclullonem 

9 in  notario,  t quiconfcU'uscfi  fc  fuillc  fiipuUtu  con* 
rrai^mdcddidUcpcrdidiife  rogi  tum  .l^infirumc 
iumcoguus.na  hoc  caiuoicc  libi, occ  fuofacramemo 
credif, ira  dicit  lo.And.inaddir.ad  Spcc.inrir.  dcin- 
ftr.edic.in  fi.infir.col.  i.iii  add.inc4).dc  diccbacOdo- 
fre.in  fiad  idem  rclpbdit  Fcd.dclcn.in  conf.  1 1 j.  Ti- 
tius confiiiuii.fL2.verf.diCD  infiipcr.qucrcfcrndc  feq. 
Fcl.in  d.cdicu  tou.9.in  fi.vk.declaratio.de  rc  iud.  qa 
placuit,dc  Alcjuind.l.fi  quis  cx  atKcntari|s.$.  preror 
ait.nu.  1 4.fi.dc  edcn.vbi  reddit  rationem , quonia  ad 
notarium cufiodiafpc^lac,  ideomocamilfiodcbct 
probari  aliter  quam  per  iurameocfi . quod  dc  placuit 
Ang.in  1.2du  pna.Cderefii.idem  leniere  Soc.fen. in 
conii  1 S9*in  pilenti  confiiiutionexol.i.nu.  5>vol.2. 
Crat.in  coni  1 ^jn  ci  illuftrium.  nu.  19.  vcrf.nccob  • 
ftat.vol.t.C^ph.m  c6l170.0u.6Ac  7.V0I.  a.  dc  Marf. 
ind4ub.nu.i7CLaiiis  i42.vctf.limira  etii.C.  dc  ^pba. 

10  Limiuquinr6,tquaodoinfimmetumfuic  pi^u- 
fbun  penes  aflaySc  illius  copta  dimifiTa , dciodd  refii* 
tutum  fuit  originale  Moducenti,  tunc  ex  quofemel 
pfoduUumfiutmaaisxiqtfidesimpofiraluitp  co» 
piam  coUadoaatam,tunc  fi habuit  copiain 
vult  illud  redarguere  de  fallo  , tenetur  itcmmocigi> 
nale  producercAc  fi  iurabit,qu6d  non  habet,  nec  ali  j 
dcdic,MC  apud  alium  efi  cius  volfitate,nec  dolo  m%* 
lofccit,quomin&texbibcnpoiret,einoo  creditur, le* 
eundum  Affi.d.de^j3aaa.2* 

ScxcoiOGO  limiubis,vtpcxcipue  locG  habeat 

clttfio, 


lofephi  Mafcardi 

1 1 clu(io,t<k inre canonico , ga  illo iure probis iulhm  ms rerpfidit  Corn.i n c6T.i4^col. ^wl.  <•  quod  * pla< 

amilhoocm  inlltumcnti  per  faCfaiMnium  eius.q  di-  cuit  Crau.de  antiq.«mpo(rjpart./.5.»idioin$in  gene- 

CJireamififlc.4tprobansinfttumenrite«orem,&  rp  reuiu.j.hocidcmdecifumrcUqoitPuLdcciCsi*  i/. 
niillQ  falliiaiis  vitiuroifcilicerKleuarurpiobationet  de  fide  inflnim.  ■ ^ 

dcralisdcinteniione  &adoceti  vtde  hochabemns  a Limitabis  conclulion«n»hancptoccelerc,t  Ii »e-l 
cCtea.in  cdiolim  eflemusapud  Peni(ium,dc  priuU.  getut nourium  diai  inflraioenti  confefii  eBic  nota- 

& exceffi.prsclat  Jeobreruauit  Proldo.de  Comitib.in  rium:quia  tunc  nili probeturdenotariatUf  inftronrt*' 

fiiottaS.dedj8iB.V!T.ior.pollnu.i4a.verl'.deiuteca-  tuin  non  probabiclcrandum  Bella.deci£ip;.incip. 

DOnicoaliiervidetur.fecnseftdeiurecimli:quiapto-  finotatiusinftramentidelideinftr.fecui«»6finoa 

banda  erit  amiltio  per  teftes,vi  in  pixccdenti  conci.  negctUTiVt  idem  de^dit  in  dcdf-j^o.li  pan.eo.ric.  nS 

iatpereundde^roitib.loconnperallaio.num.141.  tuncci  liandum  ell.  «...  - «'  ‘ 

Tcrf.de  ioreciuili>recundum  Azo.&  Tancr.eo.loco.  ) Limita  lecundolocfi  haberetininftiuiiiCtisadc6 
t^aodo  vero  amilTio  inOtumeoii  aliter  probanda  antiquis, vt  non  fit  fama  dc  notariatu  iHtasi<quia  tnc 

iaell,tquam  per  iuramcnrom,  tuc  fatiscrit  (I  pcobabi-  fuliicit  quod  rcpcriautnr  eius  inOtumtra  in  locis  ab-'' 
lutnbrepeririimbreuiararlinceraUasciurde  notarii)  thencis,vclun  matchiuiopublico,piout  dicit  Coro, 

proutdicii  Albainc6f.ioi.nu.8.vclfiiudicisautho.  incoafa4.inl11craH.per1ex.1nau1h.ad  ha»;.Cdeli- 

ritate  diligentia  fafla  non  tepetiatur, fecundum  Bar.  4 dc  inDr.vbi  etiam  dicit.quod  lufficiac  nutricula  fex 
dc  alios  in  d.l.li  qscz  aig{tarijs./an  vcro.lf.deedcn.  quoprocaprxlumatur. 

Arct.inc.vlr.verf.  i.not.  ext.de  probat.vbi  et  FH.nu.  Etininftiumentisanriquilfimis,  itaeiiamnotant 
j.&in  dx.ltciit4ia.8.vct.quinta  declaratio,  dete  iud.  Bal.in  auih.quas  aCiionea.nu.i7.vcrf.cgodico.C.  de 

& Cepb.in  conf.  i7i-nu.4.7.vol.a.vel  Ii  (impliciter  ,p-  lacrofccdd.  queni  fcquitur  Aulr.  in  addic,  ad  dcciC 

berardcpopulaiiooppidi.ptouidicii  Albain  conf.  Cap.Tholof  Ho.itcm(ialic)iiis,inli.Dcc.inconCsO. 

x4.nu.11.vbi  allegat  AiR.dcciCi3.cot.j.Ang.ecalios  inci.proicnui.col.a.nu.j.verf.lccundononobftaidc 

ind.l.li  quisex  aigCiaru9.ji.pnttorait.Calb.inI.Gcuc  in  conl.41.pro  facultate,  col.a.  nu.  a.  verfdc  pro  Gin. 

iniquum.C.de  Gdc  tiillr.&  ^l.in  l.reltiura.  coi. 7.  C.  da  mcnto.de  in  conf.ii ) 8.nu.d.dc  in  c.  i.num.49.verlt 

1 3 dc  icitctiam  dicciitca,qu6d  inihumcniiamilliotde.  quidquid  tamen  lii.dc  Gdc  inibum.  ad  idem  refpona 

bci  probari  per  allcgaotcm,Gucincedio,  Guepnda- ' dit  Alex  in  conf  101. iupctprirnodubio.col.3.nu.i6. 
doncciuitaiis  contigerit.  vcr.non  obG.it.quud  non  apparct.lib.y.dc  Ant.R.ub. 

Neclblom  inftnimemi  iaduta,rubttaAio,&  tace-  conii  io.dulco,mG.qnod&placuiclaBapt.Fetrct.ia' 

latioiuramenioprobabimrifed  etiam  ciiifdi  imien-  conf  ips.nu.i.&  Adldccif  a;i.nam.6. 


14  tio;  t namini  inuroroenium  nunc  recens  fuiGc  reper- 
tu probatur  lutamento  iepctientis,vt  decidendo  fen- 
fit  Cmd.Pap.ind.deci£a44.nu.Lcniusl'emctizacce- 
dit  Alba  in  coDf<>.nu.;s.p  icx.in  c.vt  circa,  dc  elcd. 
in  d.&  in  c.paftoralis,de  cxccm.per  Bart.dc  alios  in  I. 
admoncndi.GT.de  iureiut.Sc  Mathef.Gng.s7.n0ta  mi- 
xabilem  doarinam . 

15  Qpinctiaminftrumcno  publicatio,  tniparriboi 
■negetur  probamtpctiuramcnium  ipGusnacaiii : fe- 
cundum Alc.in  iraa.pizfumjp4eg.7.ptffump.i7.iiiL 
ia.&Sal.in  l.fi  quisdccutio.  Cdc  £il. 

COVCLVS  10  7>CCCCXI. 

ARGVMENTVM. 

An  Gt  neceffe  recognofd  de  notariatu  eius, 
qui  fcripfic  inftruoientum , ad  hoc , vt  in- 
Arumentum  probet. 


SV  M M Atltv  M. 

I Inprummtwn  ad  kotftn protnt,dthH  rttogrtofeitix pro^M  • 
ridinotMTuUu^Jatitm  ptr  txiubitmttm  aliorum  in- 
firummtorumrtufdtm  mtUr^, 

• X I»nrumrmumtrtpi^t,drk*tr*€^gu^dim3iariahi^fi 
ntitturillumtffttManumiquiwtfutt  if^rxmtnHtmf 
aUoqmmon  j^tAakit  Jkm$  Jtnonmgvtur, 

3 Inflrumtnta  anU<itu,vt pro^mi^  mn  tji  ntuft  mogno- 

fe$  dtmaarUtu^fi  nmJU  fama  dt  notariatu  iSiut, 

4 *^rafumiturpromotncula. 

i JnfirumentaMpTobrutfUitSlmtiJirut^mfiidtnota- 
fiatuyuetdnnt  trmporu  dtM^nttatty^ fxrtptura  au- 
ibtmi(at  aiiofuim foUanti^mm  aonadbiietplmam 
fidtm  fertftura, 

, 6 InJirunmrtumpriidm€*ntiiwumhftotmsprtibSdi,fi^utt 
dixmttnkruTmmunttonftihim  fm^ra  nonnotmio^ 
tf  aliui  ditat  a notario. 


t 


inftrumentum 

& probari  denotariamraitem  perexhibitionS  aliO' 
tuu3  uUUumencQtumduiiieai  nocadj»  vtiotertoga* 


H mc  hniit.  lublimirabis>  vrcunc  locum  habear, 

5 fciimlcriprura  erae  amhcoricai  quippe quchabjcbic  - 
tcftcs.(ubfcnprioncm  nocariiCGngno,«aliaVequi- 
nra.vndcrationedithcili5ptobatioai$»(biaconicud* 
ra  orta  cx  conlclUonc  IblcnnisiDfbumcnti  iun^a  efi 
anriqu  iiaic  tempom  mdudt  efficacem  pnefumptio* 
ncin  pionotario;iccircovoluitBal.in  (.comparatio* 
ncs.11u.i4-vcrr.rcd  ilh  cauielaiC.de  fid.inffi.quod  in 
inllmmcnsdc  longinquo loconon  expediatproba* 
ren<»arium  finlTcnotaritim  ratione  dimeiliisproba- 
tioms  lunda  pr^iumpcionc  pr^i^.dc  ffiitil^d  pri* 
manum  dictum  Spcc.intic.de  inffium9edir.$.rc(tait 
nu.6.hinc etum  diccbac BaJd.inl.fiqaapercaIuin«  > 
niam.in  H.Cdc  cpiii^c  ckr.  poftCyn.  quod  H Titius 
ferar  c longinquis  oris  inflmmamm  procurationis  ia 
perfonam  luamt  & ncgecuripfum  disiUum , de  quo 
fit  mcntioin  in  (trumcnrOjqu^przlumatur  proco. 
Hincergoiit,  vtfola  antiquicasperfcnQquamadhi* 
beaUcnpturx>vxlalicridocumcncoplenam  fidem.* 
hocapcnddccidirlo  poA  alios  in  ccumcauiam»de 
prob.ar.  1'cd  bcncadminiculatur.*  vtteftatur  Alex,  ia 
cdf.  I cau  la  app€llationi$.col.a.nu.9.vetf!  fexto 
noniuuat»lib.(^,qu(^  edamconfirraauitCom.  in  d. 
conr£4.co!.^.vol.4.in  literaH.  hocitaqjcafa  debe* 
bunt  induci  tcHcs,qui  dicant,&  artcftenrur , quod  ip* 
rctanqu.^m  norarmslon^temporeoffidum  fuum 
cxcrcuitiVcl  confecit  tot inffitimCta  publicat  quzrc* 
cepta  fucrunci  & quibus  adhibita  fiiit  fides  tanquam 
publicis  inArumcmis:lccundum  lnn>io  ovenienstde 
vcrb.fign.Imol.Bal.Butr.dt  Abb.inc.  i.defidcinffi. 

&  Spee  in  nt.de  prob.§.i.verr.illud  autem. 

6 C^iod  li  quisinhaccontTouernadixcrictinftnimd 
tum  confeC^um  fiul^c  a non  notario , & alius  dicat  i 
notarioiCi  incumbit  onus  probanditqoi  inffiumentd 
piuduxtrlccundum  Alexdnconr  i66.vifopun^o, 
col.z.pofi  nu./.v'cri!dc  quod  eram  tabelliones»  lib.  i. 
cui  .icccdjtKol-i  Val.inconr.32.nu.7.vol.x.idsrcn- 
fit  decidendo  B<^  dcci.  ;6.num.  lo.vbi  artefiaturde 

* *commum-ad  idm  rclpondit Anch.inconr  290 : n* 
cip.pro  ifia  partc.v  t etiam  Alc.in  Cxa^.  de  pracfuin^  t. 
rcg.  3 .pia-lumpc  1 ;.num.  14. 


co 


De  probadonib;  Conci-  DCCCCXIV-  nr 


£6^0  LVS I 0 DCCCCXH. 

ARGVMENTVM. 

Quotinflrumenta  requiruntur  ad  proban- 
dam famam. 

SVMMARIVM. 

i InTifumtnuimtnt fMutJjtadprohAndiun famamyjii 

a iHjhumtntaduoiton  Jatii  tJiMdprohandamf4mMm,fed 
fiura  n^mtritftiam  in  anttquis . 

3-'  in^rrnmintapiurs fammt^c»<um non babtnt, tumori- 
'*  ^imm babtni ab e^dtmperfomt, fient JiadiutrJit, 

* inn-riim#»nra  d“«tnon  fufficiunt  ad 
. AlIlCrLilllCllUci  probandam  famam, fed 

* Wtti^  rcc|6ininrar,proutdicic  Alex. in  conf.po.  in  c3, 
^wKtc  interulos  de  BaTbellis.col-t.fub  nu.i.lib.d.idi 

vohait  Soc.fen.in  C5f.  b6.  in  caufa  communitatis  ca- 
'Ariinontis  nigri, coi.  i.poft  num.t.  vol.  t . «Sc  in  conf. 
194  fubtiliicr.&dcganier,  nu.p.vcrf.  quinimo» 

fKC  duorvol.i.idem  voluirCrau.intra^at.deantiq. 
‘j^r.  1 .$.ampliatur  nunc,  nu.  14. 

1'^  Ampliabishancconqiunoncm  tvrprocedacctia 
^tn  antiquis:vr  colligereell  cx  addudis  p cund.  Crau. 
«'d.nura.  14- 

3 ' Limita  vero  conclunoncni  locum  habere, tquan- 
do  ifta  plura  inOrumentahaberet  originem  i diua* 
tisperionis,recti9nabcirJem  : namrunc  videretur 

• Vnicum,  & idem  tcllimonium , & ob  id  fams  cfHca- 
Ciam  habere  non  poncnt-fccundum  Aret,  in  c.  cum 
caufam,dc  prob.  &Soc.  fcn.  ind.  conf.  194.  coi.  vir. 
nu.p.voi.a.quibus  accedit  Oaucod.inloco , nu.  17< 
•vcr{.  intcllige  rooda 

CO  ^ C LVS  / 0 DCCCCXm. 

ARGVMENTVM. 

Anfola  probatio  per  feripturam  admitta- 
tur contra  inflrumcntum  in  feripeis . 

SVMMARIVM. 

1 PrtAatio  non  admiuitur  nijiptr  firipturam  eontra  in- 

firtpntnttem  tn  firiptit. 

2 Jmjlrumintum pottfi  nprobari per  ttjiti  infiru*ntntariot^ 

dtponentttrtmalmr  fibjbtn. 
j Jnffrumentt  falium  non  pottfi  redargui^  niji ptr  aliud 
infirummtum: fitus  qualitas faih^ud  p%  r ttiUt  pottfi 
rtprobari. 

Probatioeontrainfirutmtuminfiriptis  licet  non  admit- 
taturnfi per  jenpturam-.tamtncontra  prafumptioni 
rtfultnntem  ex  in  firutmnto,  poterit  Jiert  probatio  ptr 
ttfitt  . 

5 *Pr(Aatiofolaper  firipturam  an  admittatur  contra  in- 
JlrumentMm,vidtrtmfiiue.  « 

( inflrumeDtOtinfcriptisnonadmit* 

1 1 1 1 d ti  probarionem,nili  per  fcripiuram, 
vberrime  tradirHipp.Marf  in  repet.  tub.C.  deprob. 
nu.4x.  cumplur.lcq. 

. 2 ContrariuiDiquod  immotinftrumentum  poflitre- 
.probari  per  icncsvprzrcnim  iannitnctarios,  & necef 
fari«deponcntes,rcmaIirer  fuiflcgcfta:vidcmrfen- 
tireFel.in  c.cum  ioanncs,num. vfq>  ad  h.  dc  hde 
in(^r.&  Parif  in  conf  i6z.nu.  5-vol.4. 

Ho^uitcifcdiflcncicaccs  ichbcatcs  cociliatc  po- 


tent hoc  pa^o,  vrfcilicec  inftmriftnfi  ndn  « 

3 polTit  rcdargui,tni/i  per  aliud  inihumenru,  lixus  ve* 
r6  qualjta.s  faOi  nam  illa  per  tefles  reprobari  poreft, 
fecundum  Botr.ln  e.aadjris.  col.a.verf.  6.  extra  dc  in 
intcgrrcRdt  Rot.in  (uisdccil.n^-alids27.licer  Ro* 
mana  curia»dcrefchp.in  nou.  Sl  cxomplumaiTerf^ia 
rertninis  ftaiuij,quocauctur,qu<>d  conrra  inftnim5- 
Tum  non  admitramr  aliqua  probatio  in  contrarii, 
nili  per  aliud  inftruniemum,tunc  ^producatur  apo- 
cha folutionismanu  creditoris  fa^a  >2c  fit  negata , 
admirtuur  probatio  r tcllcs  fuperhoc»an  fuerit  feri- 
pumanuoegantis.cumUlaprobatiotcdiurondvO’  t 
niat  principaiitcr.fed  accclTori^  fuper  hac  qualitate. 

4 EtideoinlunilitdiarconcludcreBar.mulruuicgrc.  t 
gieinl.qulcunq;mi.2.Cdcapoch.pub.lib.  lo.qiioU 

ti  contra  indrumenta  in  icrip^is  non  admittintrpto*  \ 

batioauliperraipmras,tamenconcrapr^rumprtonc 

ictiiltamcmcx  inihumcnro  potiflttiai  probano  p 
tef^es  ita  cociliat  Marfin  d.rub.C-deproo.  alta  aflis-  b 

5 rcnscxcmpla.nu.TO.qaoinlocotinu.42. viq  adnu.  > 
T7-egrcgie  maceriam  hicexamioatrplurimas  addu- 

ccnslimit.idemfacicFcl.incxumioan.nu.  3).cutn  ' 
plur.feqak  tidc  indr.quos  per  rc  videre  potens. 

(^OnCLVS  10  DCCCCXIV. 

ARGVMENTVM. 

. t 

An  inftrumefi  tum  non  verifimile  continens» 
probet.  ' ^ 

s y M M A III  y M. 

I InflrumtsUumcontinttHnonvmfimiie^nonprobxt. 

X Injlrumtntum  continens  mS  venjimikprnfiemstmr  ftdiu. 

l infirumentum  continens  non  rcrijimile , licet  contineat 
pofiibilt,non  probat.  ^ 

4 Infirumentum  continent  non  v&fimtuldiciturfififellu , 
netprobatdicet  te  fles  contra  tpfimnon  deponant. 

• Inftrumentum  Str;:: 

batifccundum  Bal.inlTcriprarXinu.d.C.dctidcinlh’. 
quem  referendo  fequitur  Fcl  .in  c.audiri<;,col.  1 1.  nu« 
a^an  ti.de  przlcrip.  Abb.in  conf.pp.in  ti.verf.  fccun- 
du  crgo»lib.  i.Crau.in  cof.i  54.ver.odaun  fulpicio  de 
inrra^.dcantiq.rcmp.i.part.  fcdi.Quarro  limitatur. 
nu.41.vcrCimmofortius.idcm  voluit  Ccphal.jnc61i 
i87.DU.zy.voI.i.Soc.iunJnc6f4i.nii.7.vcrf.cx  qui- 
bus omnibus, cum  nii.lcq.vol.i.Cur.  iiin.  in  conf.  1 7. 
colz.nu.6.&inconf.i78.coi.i.nu.io. 

a Conciutionem  amplia, vt  nedum  non  probcr.ffcd  ' 

* pncfumaiurfallumuuxtadodrinam  Bald.*c6muni- 
tcr  approbatam  ind.l.rcripmrf,col.2.circa  mcd.de  in 
c.quoniam  vehfimiic.dcprxlump.aii accedit  Dec; 
iaconf.i  i. coi. poti  nu.^.vcrf.nam  non  quod  poiri.> 
bilcidc  in  con£94.col.i.nu.a.in  fi.de  in  conf.  189.C0I. 
4.potinum.6.vcrriccundoad  hoc  facir.idemvoiuic  * 
Curt.iun.ind.conf  i7.col.2.nu.6.dc  ind.cdf.  i78.nu. 
lo.atq:  Crau.inconfu4.nu.36.de  Silua,  in  conf  68. 
nu.i.vol.2. 

3 Secundo  loco  velim  amplies,  vc  nec  probarer , fh ' 
cct  contineret  potilbilc.-iuxtafenten.Ncuiz.  in  conf 
46nu.  1 4-vbi  inquit,qu6d  ti  iudex  videat  intirumen-^ 
tum  continere  non  verifimile,  Ucet  cArineat  polCbi-x 
le,non  debet  ei  credcrc:vt  ibidem  allcg.it  Fcl.  in  d.c. 
auditi$,dcCur.iun.infupradiftis  contil. 

4 Tertio  ampliabis, vtdicaturtlufpcflum , nec  pro- 
bet,licet  teties  contra  ipfum  non  deponant:  Iccundii- 
Bal.in  d.l.(cripiurz.Abb.in  d.conf  pp.Cur.  iun.in  fu. 
pradi^5contilij$,dcCrau.inconf75.  nu.20. 

lofiphi  Mefiarditvol.%»  COA’’. 


lofephi  Mafcardi 


C 0 •N  C LVS  ! o DCCCCXr. 
ARGVMENTVM. 

Inftrumeiiti  produdio  apud  aAa  quz  , 8c 
quomodo  probet. 

SVMMARIVM. 

I Imfirmrmitti  prodttiih  ^Bpudsff^proiMcotttmfstH  m- 

firumtmto . 

1  Stnthut  tnftrtd  in  Uttrit  ixtcmtorUUbms  fftdttmry  tx  y tto 

u^rrtatJiinaiiitiudietUUbut. 

3 InjirumtnuproduHtoafmdaQs  probat  eontmtM  in  in* 

JiruMtntoadto  vt  non  fit  opm  ampliut  produtirtori^ 
pmalt^ifi  quu  dxUt  ori^inaU  ndarguerefaifivt  nu.  $ . 

4 ScrtptmrapriuaUina£i$srt^tfirataprobat. 

4 Jnfirununt: produ^ioapud  aiiaprobat^quondo  fuit  to- 
tum mfirummtum^out  $Mtt  ftfiigratumfitusfipart 
infirwnenti  rrgtfiratMtf. 

7 Injirutntnti produSho  ntmprohatyquando  eft fsiia  regi- 

firatio  de principio,^  fine,deelau/mlis  fub/i.ttialtbui , 
adfoeitexprineipiOiiy  fine  non refuUet  vera  eonflufio 
tnflrumentr.  fieus  quando  ex piineipio^tf fine  refuUa- 
ret  vera  eonelafio.  • 

8 Infirumenti producto  apud  aBa  probat  tjcum  infertio  in 
, aOu  foBa  ftdtaatbaritate  rudecte. 

9 Infirumenti  produBioaprodaBaprobat  contenta  in  in- 

firumtnto^eum  rtgifiratio  foBafuitinaBit  partead- 
utrfa  prafentttuel  ea  citata. 

10  Infirumenti  ajfrtto , fy  narratio probat  in  aBit  iudicia- 

Ubuufiemi  tn  extramdteialtbus  f quod  nonnuUit  exm- 
plu  penditur. 

• InftrumentiP;^“J4':n‘‘d]a^ 

inArumcmo,noimonujrBar.in  l.chijographis.ffde 
adini-rur.&  in  J.cos  >$•  fupcr  his»nu.s.C.dc  appclK  ^ 
etiam  tradidit  Bal.in  i*alia>in  prin  C.  dc  his,quib.  vt 
ind.idcm  innuit  Inn. in  c.cum  otim.nu.f.  in  5*  dccli* 
fib.5c  in  cquoniamconrTa,nu.4.dcprob.  qug  fcquU' 

• tur  Dom>Rot.decir.z.aiiiis9;.nora<qu6d  tn  aOIs»  de 

1 fid.innr.iuanriq.quoinlocodccidunt  inltnimenra 
iniWta  in  aliis  i;d  probare  pa  inrcnioncm>ntfiin(er* 
tafinrina£tisiudicialibus>  ad  idem  tdfondir Geni, 
inconl*.  'li.pro clariori decilione.col. 2 nu.  z.vtcen* 
lui(i&  Goz  in  confla. in  catti  propofito-col  2-nu.  9. 
arq;  Rutn.conr.64  nu.4  vol  4 & Io  de  Amic.  in  coC 
2i.nu.  i.idcm  dccidirOukh.indcCil''.nu.  )i-Hinc 

2 Videmus?qu6d  rcmenxiniirrTtiniircnscxccmona* 
Ubusci editur  ex  q.io  inlena  elt  m adisiudtcialibus: 
vt  tidem  decidunt  indccil.  57.  altds  71 2.  nota  • quod 
cxeauo(ia»dcrclcr.inantiq.  conclufioncm  noftrani 
coutiraiacquoq  Fcl.in  c-cuin  in  iurc,col.  ?.nu.8.vcr. 
gLio  ver.  maniiato.dcofhcdeleg.condudcdorquod 

3 rcgiftratio  inilrumcti»tvel  delegationis  fada  in  adis 
probet,  quantum  originale  >adcbvt  non  Iit  amplius 
nccclic producere  origmalc.  & hiccH  cafus^inquo 
copia  probat>quandoc(l  in  adisrcgillratat  fccudum 
Pctr.de  Anch.conl.  j6.  prima  iacie.  Bald.  & Ang.  in 
auth.tiquisinaIiquo.de  ibi  Alex.  & Dcc.col.7.in  8. 
fal.C.deeden.idem  voimt  Fcl.in  d.  c.  quoniam  con- 
ua,col.).nu.5o.in  6.q.dc  prob.dicb.  quod  vbicft  fa* 
da  produd:o  inftrumenti  apud  ada » illa  produdio 
probet  coiucncainmtlrumcnto,  adeo  vt  no  opus  fic 
producere  originalc:rccundum  Inn.  ibi.  hoc  mltipcc 
tenet  Gaid. Papdccil. 47  i^iucip.inftmmcntum  ellin 
proceflu  produdum  in  princ-vbi  allegat  Bait.  in  d.l. 
chirographis.de  ait  lilud  obicruari  in  cuiia  parlatnS- 

ti»  prout  izpms  vidit. 

4  Conclafioncm  ampliabis,}  vt  nOlbluni  iainUtu 


mentis/cd  cti.i  in  Tcriptura  procedat , qu*  fi  ftioir  in 
adisrcgifirata,^bat  teftc  Bal.in  I.  ne  in  aibitris,coU 
i.nu.2.not.3.C-de arbr.de  inauth.offeratur,col.  vlt. 
nu.i6.vcrr.vcnlo  ad  verbum  ex  libelliiC.  de  Iit.  con- 
tcft.tdcm  voluit  Ant.in  cicol.  j.vcrliodauus  cafu^ 
de  fid.inftru.quosrcquirur  Der  in  d-  c.  quoniam  c^ 
tra,col.pcn.nu.i2i.vcr.de  adde, quod  ampliatur » dc 
pr^.quod  & placuiMbidcm  Conlcntinoi  cd.p6.  & 
ibi  dicic.quod  omnia,  quxpoflunt  opponi  cotra  ori- 
ginale,polllnt  opponi  contra  iOud  inutumcntuni  in 
adis  rcgiftramm:fccudum  Bart.dc  Dod.m  l.in  iclU- 
ment.ia  i .if.de  cond.  & dcmoofir. 

t Secundo  ampliare  poteris,  fvc  eo  vfq  concriufio 

’ vera  fit»vt  no  Iit  amplius  ncccflc  ptoducercongilna- 
Ic,vt  fupra  in  conclunonccoiirmauiiitus,  dc  td^^cci- 
diiOurch.decif.iAnu.i.vbi  limitat  id  locu  libiiiqn 
vddicarc»  riquisvclitonginalcredargucrc  faliiquia 
tunc  tenebiturtterum  illud  producere. 

^ Limitanda  clI  primo  loco  conc!u(io,t  Vt  loc^^Ip  - . 

bcafrquando  luit  lotuminfirumentumrcdigratiib , 
prout  lacet , (ccus  ii  aliqua  pars  infirumUi  cilci  rqn- 
ilrata.quia  runenon  probat;  iuztarcnt.lon.inc.cuoi 
in  iure,dc  offic.delcg.de  ibid.Fciy  col.^.  nu.p  vci  fle- 
cundolimiia.poft  Bar  in  d-l.chirographis.fi.de  adna. 
tut.idcmceniuit  cl.ind.c.quoniamconrraiCol.25. 

7 nu. ) i.dc  pre^uicens  idem  dTc-qiundocfi  faciat /<* 
gifiratiode  principio.  5c  nnccuinciaufulisfubfiaa- 
tialibusritaramcn.quod  ex  principio  .detine  nonrc- 
ruiictveraconclunomlliumemi  , fccus  quandocz 
piincipio,dc  tine  rcfultarct  vera  conclulioAiuia  tunc 
probarctiecunduin  Confen  ind.c.quotuam  contra* 
col.57.de piob.hoc quoq  >>>)acuit  ibidem  Dcc.nun). 
zzt.quod  videniui  etunt  comprobare  Domini  md. 
dccil.  57-  aliis “1 2.  uc relcnpf.  in  an  iq.dum dicunt» 
quod  remdnar.  vel  caiumpjitcsioicnarin  lucris  otc* 
cutoriaiibm.  p:ol>cm. 

8 SecundolimHabiscandemconclufioncm.tvi  ve- 
ra fir.dummodoifiacxcmplaiio  3e  iniertio  actis  fuc 
riifadaauthorirau  1 idu  isjqu.a  lOu  mtcrucmemc 
iudia^autho.raic.iicct  mfiruuicnrum  cilciin  ndis 
infertum, nihii  piobarct.il  credimus  Bait.ind  Kcot» 
iT.fupcr  his.C  dc  app-cum  tuuliis  aliis  citans  ad  hoc 
i Fcl.in  d.t.cnm  m lurc.col.j.poll  nu-  8-  verf  lim:;a 
pnmo.de otfic.  dclcg.  vbi  inquit  hanciiinuarKjnetn 
efle  menti  icncndam.dt  in  d.  c.  quoma  n lomt.i.nii. 
5 i.vcif.fccundo  limita.de  ibidcni  Dcc.nu.  226.vcr.4. 
dcConfcn  colum.  56. 

9 Tcitiovclimlimitcs.dc  inrclliga<,f  vtiuc  demum 
infirumenti produdioapud adla  crobci contenta  in 
infiro ) cum  rcgifiraiio  ipla  fuit  uda  inadis  pane 
aducria  pizfcnrc.vcUa  ciiata;iuxta(cnt.lo  Audr.de 
aliorum,quo$ allegat  Fcl.in  d.c.cu  in  mic,cul.  >*.pofi 
nu.p.vcrf.tcrtio  linma.dtind  c.quonianicomia.im. 
5 a.verlJccundo limita. d(  ibid.Dcc.nu.  222.de  ptob. 

Supaiora  .qua;  i nobis  hicrc  tradita*  locum  hab^ 

loinadismdiciafbns,  flcd  incxtraiudicialib.  talis  in- 
fcrtio.de  narratio  alterius  infirumenti  non  probatiVC 
deadunr  Doin.Rot.  ind.dccif.  9;.  aiia.s  2.nor.quod 
in  adisse  fid.infi.in  aiuiq.  nam  fi  tnfifm  facii  men- 
tionem dc  alio.quia  dicatur  Icmcntiaro  latam , ficuc 
tali  infirumento  vidimus  contineri»  non  probatur 
lententia  latadccundumlnno.inc.vlt.de  fid.  infi.cu 
qu  tconucnit.quodfimcdclufumi  DD.  Rot.  dccifi 
a71.ahas9.noca  qualiter  nd  creditur, de  fid.infir.quo 
in  loco  tradunt,  non  crcdi  verbis  narrariuis  noiarij 
pofirism  infirumcmo.in  quibus  dicit , talis  onundus 
dc  tali  prouincia  promifit  ccnmm : quia  non  proba* 
tur  ex  hoc.quod  talis  (itde  tali  prouincia  mxra  (ent. 
Inn.in  c.cum  tn  mrc,dc  o£:.dcleg.  cuin  1 imitatione 
quoq;  nofira  tenet  Fcl.in  d.cnonnullt.^. funt.de  alij» 
col.j.pofi  nu.4  i.vcrf.confidcra  bcnc-dc  rclcnp.de  c. 
vlt.col.jpofi  nu.ii.vcrf.lcuindo  liniiia.de  fid.infir. 
hoeiacm  Icquitur  Com.m  coni.iSp.  vUbd.  pundo. 

coipcii. 
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eol.pcn.v6l.j.dicSsi<|obdfiininrtrumcntodican]r» 
<pi<Kl  congregatio  fuerit  fa^a  de  licentia  potcilatis 
Treuiiitlla  verba  cnunciatiuaa^us  alio  tempore  gc> 
iH  non  probant.fccundiini  Innocind.c.quonUcon* 
tm^dc  F^obat.cad.fcquitur  iafin  l.cx  his.col.s.num. 
^.vetf  tfcfti  in  materia  aduette.C  de  tcft.miL 

e O V e LV  S I O DCCCCXVI. 
ARGVMENT  VM. 

An  producens  inftrumcnium , prf fumatur 
fateri  omnia  in  eo  co'ntcnta. 

tVMMARlVM. 

1 • fn/^fwprotist<tnt  xxuUtor  fdttri  omnia  in  io  contenta. 

X infirmmfntum pToducmt  etiamipfkmin^tm  4ppro6aat  ■ 
im  ommiuSyS’  /*e  omnia  vedtturyoAto  vt  j^iiea  nuo- 
torti  ntqi  oUtgortpoJJiitrr<iftmif<dmtuumtulpttejl 
nmfirtnda^  reiU  non  eomjtdtr.-tutrit . 

5 Inj^m productus  i non  foUtmxH^eturfattri  in  eo  conten- 
ta ijtd  tfiatnptrfonam  natary  de  eo  rogati  approbare . 

4 JmiintmentMmprodu^umpotefireuocari  ft;btpariad- 

starfaimpugnartt  ipfam  produihonem . 

5 Im/brumentum  producens  t ^ re  integra  renunciaHSpr<y 

dm{!eoni , non  fotejl  ampUus  rtttocart . 


’ teseta  quatenus  infirumentum  probat. 

t Jn^rumentumprodueens  Mon  videtur  fateri  omnia  in  eo 
} eoutenta, quando  agitur  ex  dtUSio  dUo  mterueniente. 

9 IssfirtsmetttumproducvaSiVtdetur  fateri  omma  in  eo  con- 
terna  dtipe/na  permrbadilpofutmafecm  perenuncia- 
titu.Contrar.num.ti. 

ro  Tejbamentum  producent  non  videtur  fateri  debitum  iu 
teliameseto  fiUum  per  verba  enunciatiua . 

tilnfinfcieter  rtensdnctdit  enfalfumptiatnjinon  eratfal- 
Jttm  in  eo  capstsUodn  quo  vet  quaJUonit  erat  fed  iu  alio* 

t J In^rm  qut fecrty  & in  eo  aliqutd  enteuciatiue  afirmam^ 
lud  enunciattuc  prolatum fUem facit  contra  illttm . 

14  'KuMncsatttta  xxrba  probat  ad  efferum  vaUditatii  ailuSt 
fecms  fi principaliter  dubitetur  de  tlio  enunciato . 
lmfirumentumproducent^<if  protefians.quodtOud  produ 
cet  in  parttae/ partibus  pro  Jefaeientsbus,ij  non  aliter^ 
nonvsdetur  fatertyjiquainto  Jintiqua  faciant  contra 
ftJiatio  ejiamm.  1 6. 

Coutrariumyquodmboccafunon  iusutproteJfatio.i-j.iX 
..feq.IUtio  contraria  fenttntia.nu.  18. 

t^Js^nementumproprtum producens » & prote/Uns  uibd 
fadtJieusJi  ad  petitionem  altersus  tonfeCium . 

20  *frotefatto  non  luuat  in  capitulis  connexts . 

2 1 JProt^atio  non  muat,quasUo  producutur  sura^uf  quis 

teneturedere. 

21  Pratefiauo  non  iuuattn  a£Us  iudicq . 

Xi  Protefatioiuuatprotefiantem , niftaduerjariusecontrst 
proteftetur . 

X^Predefiatio  non  isestatproteltantem,  quando  mftrumepta 
iam  funt  produHa . 

’ Inftru  mentum 

omnia  contenta  inco.arg.Ui  adueilarius.  C-dc  fide 
infir.dc  l.cum  precum. C.  de  Ub.  cau.  hoc  idcni  tradi* 
dereInnoc.&  c«ten  Do^.in  c.cum  venerabilis , de 
cxcept.&  in  ccarn  olim/c  ibi  Abb.nu.ii.de  cenf.dc 
idem  Abb.in  c bonsfil  x.dc  poft  prcl.de  in  c.cum  fu ' 
per.rui.7.de  oftldclcg.de  in  c.prarlcntium.nu.9.  de  te* 
fti.dcinca.de  fid.iiiltr.ucdc  voluit  Dec.  inl.a.n.d.C 
eie  inft.de  lubibadidcm  rerpondere  Soc.fen.  in  conf. 
974u1.19.vol4.de  in  conf.  1 i.'U.  i.voLj.SUua.  in  coC 


pi.n0-27vol:2.fteftt.jii  c6f  d4.cgn^i^poft  mi.  2.lib« 

i. dc  conf.  I zo-producen^feripruramnu.  1 .lib.i.Rai* 
etiam  incof  id2.vifoproccnu.nu.4.vol.5.  dc  Dcc.m 
conl.558.in  oaura,poftnu.7.idq;  aflcricSoc.reg.t86. 
inftrm  li  pcraliqticm.de Card.inconf.Sd.cafusfuper 
quo  poft  nu.  a;,  verf.  dc  contraiftud.de  abiis  nonre* 
ceflit  Otdr.  inconf.  tpRcir.  i . punftum.nii.p.dc  Bald. 
confomnisaflerens  nii.a.Iib.i.  dc  inconf. t07.propo 
nir>m  pnn.hb'.5.Lap.in  alicg.<t'r9qu2roin  ft.de  Nar: 
in  conf3d).nu.|.vol.t.vbicr4.amdidtndcircdiftin‘ 
gucnduriMncapifulum  fttcotincxmn.  veifcpararu: 

Conclunonornhanclicampfiabkvt  nexid  videa« 

2 mrt  fateri  oiimla^contcnt.')  liieo.ldl  criam  iplhm  in> 
ftni. approbare  iflolAmbus.  de  per  omnia, adeo  vr  po 
ftearctiocarc.neq’  all^arepoilir  crrorcm.led millu  ' 
4nlpa  (it  conferenda  ft  rede  non  cotilidcraucrit.arg. 
d.Lcuni  prccum.G-de  libcao.dc  d.c.ciim  vencrabilitf 
dcexccpt.de  no.B  ift  in  I. poft  legatum. nu.z.ft  dchis^ 
qui.vtind.cumalijsaddudisper  Abb.in  coiil!59nu* 

ii. de  quam  plurimo^  aliosad  idem  citat  Hora.  M3d* 
in  addad  Rom.in  C'  -nf.  1 3.incip.nefcioquid  dubita* 
tionisdn  iitera  B fuper  verbo,  reprodudus . 

Subamplia  amp4iationcm  hauc , vt  nedum  cdfca* 
l turapprobarcinft^mcmnm.tlcderianipcrlbnlno-*  < 
tanidc  co  rogati,  vli);  co.  vt  p^caalia  inft.eiufdcm 
notarii  contra  cum  produda  reprobate  non  polfitra 
tionc  cius  pcrfonar.lecundum  Bal.in  l.liqu  s tcftibuv 
coi.  1 .lub  n.  i.Cdc  teft.iuxta  illud  > quod  approbo  n6 
reproboadem  decidunt  Guid.Pap.q.$o3an  prine,  dc 
B^r.  indecH.  25^.  num.4.licq  conllilrasrclpcndic 
Panf  in  cftf.  i a 5.nu.2o.vol.  r.dc  in  coni  79.  nu. voU 
3.dc  Ccph.cont.236.nu.  I.  vol.  1. 

4 Limitabis  eandem  ampliationem  , f vbi  pars.id' 
uerfa  impugnaret  iplam  produdionem;*quiatunc 
potent  reuocarcinftmm.produdum ; fecundum  In*  < 
noc.in  cap.mulicr  .de  iurciurand.vbi  criam  Fcly.  dc 
Boer,  vbiliipra. 

5 Limita  fecundo, t nift  ftatim  producens  re  intCgri 
enunciaflUrprOdudionuargum.d.Uiadue^arius.G. 
de  ftde  inftniin.de  l.quxfamil.vbi  Flor.fffaoiil.erci* 
fcund.vtex  Rbman.tn  conf^;/.  in  virim.dub.  colli* 
git  Bocr.ind  decif.252.nu.4* 

6 Limita  tcnio.vt  inftmmcnnim  t perme  produdii 
poUim  poftea  impugnarc.de  nirliis  |:^r  mc  impugna- 
tum poflimpoftciallcgurcad  inrcmionenimcam. 
quando  caufa  impugn.itionis. vel  c.iufa  validitatis 
fion  pendet  k pocclUtc  mea : fecundum  Bart.  in  d. ). 
poft  tcgarum.col.  i.dc  a.in  Hn.ft.dc  hjs.qui.vtind.de 
Dcc.  m coiif.  3 17. in  ftu.nam  lipctidcrcc  d voluntate 
mea, tunc  variatio  non  admitteretur, nift  prolMro  cc* 
rorcvtpcrBart.vbi  lupra.de  per  eundem  in  l.i.coi.z. 
C.de  ftii.de  Alb.ind.conf  9 nu.  40. 

7 Limites  primo.fvt  quis  producens  inftrumcnmin, 
oon  videatur  omnia  ftmptidicrfateri . Icdcatcnus 
ramum , quatenus  inftru  mentum  probat , fecundum 
O2aCdccif.39.nun1. 10.  dc  Ban.ind.I.poftlcgarum  . 
coi.  1 .poft  niim.a.vcn.itcm  contra  hoc  opponitur»  ft. 
de  his,qui.  veind. 

Secundo  loco  conclufto  limitanda  cft  , vt  non 

8 procedar , | quando  agitur  ex  delido  , dolointer* 
uaiicntc  t fecundum  Innoc  dc  ora  cs  m d.  cap.  cum 
vcnerabilii. 

9 Limita  tertio  didam  concIuBonem  ptocederefin 
ucrbiscUrpofttiujs.  fccusincnunciatiuis.I.  Aurelius. 
S.ult.ft.dcliblcg.prout  dicit  Fel.poft  Bai.in  d.c.cuht 
uencrabili5.num.23.de excepr.ut  etiam  cautum  rcli*' 
quetcRim.lcn.in  conCi04.nu.i4.uolum.t.dcCeph. 
inconl.ajb.num.  i8.uolutn.2.undcinft;rcbat6ald.  ' 
ubi  fupr.ut  loco  fuperius  addudorclctt  Fclyn.  quod 

10  producens tefta mentum  t non  uideatur  Citcri  debi. 
tumm  tcftamcnto  fadum  per  vcri>a  enunciatiua, 
hoc  idem  c6piobat  Dcc.ind.cap.cumvcncrabihjj- 
col.>Miii'95.vcr.pr2di«^cdciuko.  idC  voluit  Aleicv 

l^epbiMa/cardtfVol.i.  2 inconf. 


Infenhi 

in  conf.  i6.in  caufi , &iite.vmlt€  inter  magnificam 
cdinuoitarcm  Hcgii.coJ^M^  nu.ii.vcrli  prx- 
tcrcictiamfcrptorai^ib.j.  i. 

II  Quanquanihmclimirationitapwic  vidcamr  re- 
pugnare JalliQ  l.i>  cuikrui>^-ii  k A'ho»n.  i6.tt.de  Icg. 
i.quo  in  Jocotenct^quod  ptoduee»  inBfni  jn  ludicio 
videatur fjicri  ootmema  ininftrocflcverainon  iolu 
quo.id  ea  .qua:  jt>i|>urcipaJircrdilponfimr,  icd  aiaiw 
quoad  di^a  i»Kidcnicr,&  rnunciatinc  ^uper  illis 
verbis  inciderer ehunciatis  potlit  pAttaducrla  Icfun- 
darc:pcrtex.qucniadhocdicit  apcctunimd.  e- cum 
olim,  de  cenr  hartct|  laronisleotcntiam  adiuuat  id, 
quod  traditum  cft  a lo.And.in  »dd.ad  Spcc.tit.dcin* 
SfumcdirS.poftrcmo.lubnu.  tl-jnvcr.adaudiifia, 

ialitcra£.in  fi.vbi  inquit.quodli  inflem.  t.oAtratlalsfi 
in  cocapMulo,in quo  visqiKrftiooiscratifcd  in aJjo, 
quod  nihilominuslcicotcrvtcns  ta)i  inflrufDcruo  m 
iJla  caula  incidat  in  falluin : argd.Q,quis  legatum,  iu 
piin*lf  ad  lcg.Corn-defal.&  I.cum  p®na-tf.dercccp. 
arb.quoddicluin  pro  infigni  pronunciato  refert  ,ic 
fcquimr  Alcx.in  l.fl  vnusex  fcpicm  ,ln  fi.C.dcrcflq. 
ergo  videtur, quod  producens  fateatur  omnia  cotclv 
ta"m  inflrumciuo,  etiam  emmeiatme  prolata. 

13  < Sublimita,diAamJiniiiation6f  ptoccdcrcin pro- 
ducente feripturam»  fcd  vbi  contra  hcnsfaciilcnptu* 
fi  A aflirmat  aliquid  cimnciatiuc,vcluu,pm>ticndo 
.glicui.quccfleb.TfcdS,  ume  benedifia  vctba  faciunt 
iidem  contra  ciJipctl. optimam, C.dc  contrah.flip.de 
I. quidem.de prob.ct not  Bar-in l.cx  hac Icriptura.nu. 
ld.vcrf.quzro,quui  in c6ttailibns.ft.de  don.&  Fcl.d. 
c.cum  vcncrabilis.d.num.2/.vcff.ifta  habent  locurn, 
quanquam  Dee. ibid.hoc impugnet, nu.pS.vtcr  vero 
horum  melius  rcnfcnr.alii  viderint. 

Secundo  (ublimita  eandem  limiiationcm,yt  pro- 

14  cedat  quoad  cffisclum  contraflus,  f de  quo  agitur, ve 
fi  promifi  centum  flicho  fcnio  Titii  ad  cffciium  va- 
liditatis ftipulationis, probant  verba  enunciatiua:ita 
loquitur  l.opcim3,C.de  contiah.de  comit,  ftip.  fccus 
fi  princifaliterdubitarerur,  anillecfletfcruusTitij» 
quia  dicia  verba  iro  probat.vi  egregie  yadicMathcl. 
fing.7y.  nor.  quod  quoticlcunq,  in  inlbumcnto.hoc 
idem  fcquirur  Bal.ini.ad  probationem, in  H.  C.loca- 
ti.vbi  concludit,  quod  li  inflrumentum dicat,  quod 
k te  conduxi  la  Icm  rem  tuam,  per  talcinconfcrtiond 
non  probetur  dominium:  quu  fu  lU  verba  narratiuai 
quz  non  operantur ,nifi  ratione adus  principalis, de 
quoagitur.fic  et  indit  Alcx.in  conf.13d.v1lo  5c  exa- 
minato prncclliucol.d.in  fi.n.  1 1 vcrf.vcl  ^'6t  indcri , 
Lb.i.dc  mcoi  xi-viloptocciru  fatis longoycol.a.n.f. 
vcrf.ptohoc  a bene  facii.<.ud.  lib.  i.dc  inconi.  201. 
luperca.d:  lice, ^ol. a. 11. 1 .ver.  poflet  et  mderi.  hb.z.dc 
in  cdf.  1 3 a.pcrlcctisjdc.  pt>nduatis  his,col.7.  num.  a j. 
vcr.pr^rerca  foriiu.sdico,iib.5.dc  Abb.inc61.;3  quia 
qmnq:  dubia,col.vlt.pofl  nu.y.ver.ncc  habet  obtlare 
lidicat»vol.2.dc  in  c.cu  miuic,pofl.n.9.ycrl.ncc  obfl. 
l.opniiu.dc  otficdcl.atq;  Dcc.ind.c.cu  venerabilis* 
poft  nu.98.vci.vndqaliierrndctur4ccxcep.5cinc.p 
tuas.col.5.nu.38.vcr.dc  vltcriusad  omnia, de  prob.de 
in  auth.fi  qs  in  aliquo, col.7-nu.  37.  verf.  quarto  limi- 
tatur,Cdccdcn.dcin  c.cutaufam,col.|.n.26.ver.fcd 
aducnendu  cft,depcob.d(  in  coni  j tp,  vjfis  diligerer 
artcftatjonibcol.i.poft  num. 4.verf  nec  obflat, quod 
poft  interrogationerft.  Qium  fublimitatk>ncn)  mul  • 
tum  m fc  continere  dubitationis  tradit  Conicn.in  d. 
p.cum  v'cnerabilis,ccft.4o.quiafcmper verba  enucia- 
tiaaprobatent.quiacBcntneccnaria  inilloadu. 

^nma  quartq  eandem  conclufioncm,dc  ciusam* 

15  ph«ion4,nifiproduccnst  dixerit  .produco  quatenus 
contra  me  nonfacit.fccudum  Bal. In  c.cum  dilcdus. 
aM.yir1.nun1.15.curp  leq.de  coniucm.vt  etiam  fcnlit 
buu^iofl  Inain  d.c.cu»  olim.col.  vit.  de  ccnf.idein 
att^auitSpcc.in  tirde  inflru.edit.li.  videndum  re- 
*HW.nu.i.vcrl.quotl  fi  vefis.  de  comptobamt  balic  m 


Mafeardi  'u'; 

I.fi  falfos.col.'t.de  falCBar.in  1 uus  la  a.ff.cO-  de  Ca- 
nonift.inc.cumM.de  j:onflit.cuioptm>e.quadraj:.<p- 
dccidii  Rot.dcuf.281.  alias  ?.  licet  quis  producat  <k. 
fid,iiilt.iuiiou.vbi  hubetur  9 li  quis  Producar  appel- 
lationem partbaducilk>CH.npio  eliarionc  quod  ei 
producjiinparrc.de  pamb'is.p.lcta.ucniibufl,5c  noQ 
ahtcr,nccaiiomodo,i>6vf  tonliicn.fi  que  in  eo  sut, 
quxfaciut contra cunderiadii  .Mil.in reper.  invab. 
producens  iniliumctum,  de  id  approbat  A lex.  in  I.f . 
coi  pcn.Cvt  dclum  aduo.vbiconciudicquod  fi 
produco  firlpmra  m ante  confccla'ni,  que  pro  te  fide 
non  taciybat,i.imenpollum  ego  producens  accepta- 
re in  parte  ,di  prop.irtcrcpudiarcidc  iuuarproicfta- 
tio.l.publ.^iic  ibiBar.de  Panl.de  Cnft.C.  dcpof.pa 
illum  tcx.quia  vbi  plutcstesluiu  icnpta:  m fcnptura 
poftuin  pro  parte  approbare,  5c  pro  parte  non, lircun- 
dum  Barrio  l.Au(clius.Si.ideinquxiiit.nai.  ft.dtffib.  1 

16  leg.de  laiio-eUlqa  fit  illa  prorcQariolupei  eo,  q*de- 
penderi  voluncateprotcfiaims,  jdeoprotcltaiioiu* 
uac.de  I.fi  quis-.^.  pieriq-  ft.dcrciig.de  eu  Alcx.tranljc 
lafin  l.no  folu.^.inortccol.  iS.nu.ifi.ftaic  nomoper. 
nunc.de  ab  hoc  non  tccclTa  luiol.de  FcLin  c.cii  vene  * 
iabilis.col.6.Runi.27.veif.pcimusdidcexcep  idv)uc 
cognouit2.Pr2pol4nc.roUcitudinc.coi.30.  vetlUdc 
ideo  habetis  infcrrc.de  appc.vbi  alios  citat,  de  tenuit 
Rom.inLcum  mulier  viri,  col.s.nuin.xs.ft.fol.matr. 
quibus  accedit  Vii-il  dccamb  in  irac.clauf.clauf.dd. 
C0I.2.&  rcfpondit  Ciar.in  conf  101.  vilis  dcganciin- 
niis.nu-d.iib.  i.  vbi  lui.  7^icit  hanc  panem  nunicto, 
de  pondere  Dodornm  cfte  magis  fuicitam. 

17  Contra  tamdiimirarioiKinnoUraicnucrc  tAn^  . 
Ara.inl.appiliami.Jcappei.Bald.inl.i.vcrllvltliiio 
oppooo.  C.vtqiia.duuur.;duo  Roiinin.inconfi4?l.  i 
quoad  primum, quod  luihcn  au  li.nu.  10.  verf  quoad 
uinmum-Rot.in  dccif  ;.in  nou.lub  tit.de  fid.inftr.tn  . 

ptin. Rini.lcn.in  conl.219.nu.12.de  U.uol.i.Narr.in 
conr.365.iiu.4  Uol.2.cr  Alba.inconr.59.nii.i  i.de  hac 
opinioneniclkucfiorcmdicit  D.  Orai.Mand.aH  d.  . 
coni.  Roni.43  ;•  litcraH-  ucriotcm  etiam  arteflamr 

18  Dee. in  I.H.nu-6.C.de cctcn.de  ratioctt  t quianouolV  r 
in  potcftaic  parris  rcftnngerc  umi  probaiiuam  Toftfi 
produUi  coram  iudicc,de  ideo  itu  pix>icltatio isoui* 
dciut  impedite  qtiomirusJudex.pollit  adhibere  fide 
inflrumcmo  etiam  comia  producentem,  non  oldlSa.; 
te  eius  piotcllattonCiUt  pOlequif  Dcc.loconupcrri- 
meallato.ubiconcoidcscitai.  quod  ucrononpoiUt 
quispartem  inllruincnfi  ptoJe recipere,  de  p.i.te 
probare  dos.et  Inno.md.c  cum  ucncrabilivdecxcc* 

ptio. idem  tenet  Ror.in  dee.  204.  alias  2.  licet  /ircu  n- 
dum  de  fide  mlliuin.  111  nou.  qux  uult , quod  inllni- 
incnta»qu2  fiiciunt  exada  in  panibus,  in  uim  copul- 
Ibrix  parte  non  uocaca,fi  pars  uocciur  in  curia , nec 
comcadicac  loi  producat  prole,  teneatur  etiam  .ip- 
ptobarc  contra  Ic  perdiduin  Innoc.  in  d.  e.  cum  ticr 
ncrabiiis.demd.c.cuin  olim.  de  cenfib.  hanc  eidem 
opinionem  comprobauit  Rom.in  l.cu  muhcr.colu. 

5 .nu.i  5.ucr.ad  hoc  cft  dodc.tt'dbl.mar.  na  ex  produ*  " 
dionc  in  iudicioacquiriturius  patb,quod  nd  poted 
aufari.idcm  iioluit  Bal. in  l.unica.col.2.nu.5.ucrfic. 
ex  hocpono.Cutquxdcfuntaduocaaid  idcrcfpon- 
dicCaflr.mconf  33  i.incaulaSylucftcr.colum.i.iub 
num.auolum.  i.protcftatiocnim  hxccft  contra  ius, 
de  non rdcuqt  proteflantcm.l.al imema  C.  de  ncgoc.  ' 
gcll.ui  dicit  Bal.  in  c prxlcntium.col.(.nu.}.ucri  fcd 
quid  fi  produccns.de  rcflib.cidcin  fementix  plurimi 
alii  IciubfcriplccCtUi  Przpol.mc.lblicitudmcm.  eo). 
jo.ucrf.de  ideo  habetisaic  appcll.pcr  not.pcr  Bart.in 
d.l.poft  lcgatum.infi.ft.de  hisquib.utindig.Vital.de 
Cainb.in  trad.  ciauU  66.  quid  autctft  li  crtorcaduo- 
cati  col.2.Ulan  hnon  ibluin./.  morce.col.  1 2.  num. 
a6.ucrf.fecundoadiflam  regiam  adde.  ft.dcopcr. 
nou.nunc.Dcc.in  lailtima  in  fi.C.  de  edeod.  de  Con- 
fcn.in  d.ccum  uca9rabiiis.col.  ao.  de  exceptio. 

Hos 
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Hoi  ftribcnr<5  Cc  inter  fc  Conciliare  poteris  variis 


n;odis»vt  varie  tradidere  noihi  imcrprcrcsA'  primu  > 

jpt<lu^^opro*^uciturin(1truinentum  proprium  »ninc 
dida  prociMUtiononitraeCifccus  verorquidoprodu' 
dmrinihtiinetuni ad  petirionem alterius con^dQ; 
vr  voluere Butr.cilnn.iiid.c.  eu  venerabilis  no^^ec 
fenlbc  Domini  in  d.dcdr^alias  182.  verti  fecusvc' 
rorde  fidcinftr.in  nou.&  Rimm.  vbi  fupra. 
rr^tercicardem  Dodorum  iitcshoc  pado  rolicsf 

20  9 non  iuuet  in  capitnbsconnexis , f tunc  enim  ope* 
rari  non  poreft  > quod  in  illis  infriumentum  non  no* 
ccatiricm  prodetrin  eilUeni.proutdiot  Bal.in  d.c.cii 
diledusA  clarius  in  I.  t.col.vlt.nu.i  i.ver.vlt  quxro, 
C.de  cdcn.de  Callr.inl.PubiU)  8i.  TitiusScmpronio, 
nu.7.vcr.vltimoquarricur.fF.dcponti.dc  ibidem  Barr. 
in  fi.dcadc6ilhjd  ell  verum,  vt  aduerfanus  nd  pollic 
pctCTCCOpii  capitulorum  Teparatorum  ap^obato* 
ruixi.fih  Inn.inc.cu  tup.perpctuus,dcHd.innr.qaini' 
mori  fada  iria  proccriatione^aducrfariusdiccrar , de 
cgoreproduco  eandem  fcripiur^quantii  prome  fa- 
cit,non  prodc(tiriaj)roccilatio:lccundu  Butr.  m d.c 

* eu  olim>dc  cCri.de  ifta  cri*commum$rdblutio , tcric 
Philip<Ran  an  c.imputari , circa  riaie  inflr. 

21  Tertio  concilia, quod  noniuucr,tsnando  produ 
cunturiura.qnxquistcncturedcre : fecundum  Butr. 
iAd.c*€umolim.quem(iMuirurAlcx.ind.l*  i-col 

. nu.iaC  vt  que  defunt  aauoc. 

22  Piartcrci  rcfpondcreponUmuSitqubd  nriiuucc  in 
in  adis  iudicii, quibus  volens  vri  non  poteriprotcBa* 
ffiraodo  pncdido,pcrJ<2.C.  dceden. 

Alii  vero  dixere  protcriacionem  iuuarc  protcrian* 

2 1 tenstfniri  aduerfarius  cconrra  protcBcnmvt  foifcre 
laf.poBAlbcr.inl.i.!i.cditiooc5.col.vlMf.dc  cdCdo. 
de  Alex.in  d.l.vnic.col.pen.Cvc  q*ixdesut  aduocat. 
arqj  Dcc.iod.c.cum  venerabilis, nu.7i.de cxcept.9 
tamen  impugnat  idcmmet  lafin  d.$.  morte , nn.  ao. 
de  Decin  d.l.vit.tn  Hn.C.de  edendo,  de  Confcn.ind. 

24c.cum  vencrabiliSiCol.ao.dcexcepc.Fel.ctiafntind. 
c.cum  venctabilis,col.7.rubnu.2j.ver.quintus#dc  vl- 
timustinquit  proteltationem  non  iuuarc  prorcftan- 
cem, quando  iriBrumcnta  ii  fune  produda:quia  tunc 
iunt  ctFcda  communia.l.  1 edenda,  ff.  de  eden.  fcd 
quando  proreriatio  Bt  in  ipla  produdione  inrimmC- 
tt,nxnc  piotcriario  iuuet. 

COf^CLl^SIO  DCCCCXFl/, 
ARGVMENTVM. 
ProduAio  inftrumenti, quomodo  probetur. 

S V M M ^ R I y 'M. 


s Innrumtntum  dfft^iaum  mortuo  notario  prodi$£ittm 
fnmpUnt  probat. 

4 InfirumtiumdtftSUuum  mortuonotario produBumin 
antiquts  pUnt probat. 

• Inftrumemum 

• eo<fi  curfus  temporis  diuturni  intcrucncnt,  fada  eo* 
ru  obfcruationc,qua:in  eo  continentur, colligit  Bar. 
inter  conf  Bal.conf.400.  fuper  primo  punda  coi.  2. 
nu.  S-vcrf.ncc  obirat  przdielis  vol.4.  & 1.  q in  aliena. 
ri.dcacq.hzr.de  l.ririliusfamilias.C.depctir.hxr.cri  . 
aliis  legibus  adduclis  per  Tiraq.ia  trad.de  prxfump. 
!i.  I .giof.4.veri'.^.idcm  rirmat  Fel.iii  e.  fiait.  coU  17. 
poft nu. ; ).verf.feptimo,de  vitimo  dcdara-dc rciud. 
tdd  voluere  Crau.de  antiq.rcnip.par.  i.lcdion.S.  dat 
lia1itation.17.vcrf.cx  pnrmiiris.&  par.t.ledio.  vidi* 
musingciiecc.nu  spvcri.prztcrcainlcnimeniumde 
antiqtciiip.de  Mcnoch.inconf48.pc1  cotum. 

2 £r  ratio  efr,tqu!a  in  antiquis  przluniirur  profoi& 
nibus  abbtcuiamrx>]iccidc  cis  non  appareat  • fecun- 
dum Crau.in  dpar.;. fcd.  vidimus  in  genere,  nu.jq. 

3 Conclurioncm  hanc  velim  limites, trirakinftrm 
minus (blemnc, de  detediuu  producatur  mortuo  no* 
cario.nani  tunc  foluin  vrfcmipicnc  probare:  vrriui* 
rit(>rauet.vb)  fupra.nu.39.de  in  i.parr.na.i7. 

4 Sublimita  didi  limitationem  procederefin  fado 
de  reccmi  fecus  in  antiquis,  nam  time  dt  mortuo  no* 
tano  pien^  probat, dumodo  habeat  tcftcs,  rignu , de 
fubfcripnoneiiinotarii,Jicctcareataliquaaliafold- 
fiicate,vcluuiindidionc,loco,autdie.quado  quffeio 
noneflet  in  tcmpwc  aut  loco,iuxta  fent.Crau.ind.  t« 
par.eo.nu.i  7.  val.  quod  ipriim  vtique  concederem. 

e 0 7^  e L F S 10  DQCQCXIX. 

ARGVMENTVM. 

laftrumentum  an  probet,  cuius  originale 
non  inuenitur,fed  infertum  repetitur  in 
priuilegio  Principis. 

%VMMARIVM. 

1 InfrummUmin/tritim  in  primUpo  principis  nonpro* 

. kMt,mfifntrit  tnftrtttm  dt  tonjtnfu partit, aut  ta  Itpiti- 
m*  citata. 

2 Inflrumcntitenor  re^ifiraiut  in  alio  infirumento  non 

'pTobat^Ji  fuerit  rtfiigratut  autboritatt  luditispartt 
(itatattftton  opponente. 

} Enanciattaavrrba  principis  probant  in  antifuit. 


I JnfrumeutiprodiUhoteflibui probatur. 

X JmihunHmtproduOio  per  oBa  notarp  probatur. 

• IntVrUmPnri  P”?<*“*‘'>tprob«urper 

in  LLlli  IXi  Cl  1 L1  tdrcsrvtauthoreltBal.in 
Uvlr.col. 3.011.14.  verficii  an  produdio.C.dere  md. 

^ . item  pcradatnotarii  poterit  probari : vt  tradidere 
Tnn.de  Abb.inc.cum  in  iure.deoriic.dclcgillccoi.3. 
podr  nu.  ^.vaCalii  ea  men  dicuntiiiccol.i.  polt  nu.6. 
■iub  veri,  quoad  priioum  dic. 

C0  7d  e LV  S / 0 DCCCCXFllL 
,r  ARGVMENTVM, 
fnftrumentum  defedHuum  an  probet  in  eo 
; «ontenta . 

$ V M M A R t V M. 

I JmJhvmintumA^£ituumplnipnh.ftorUnt*  in  nji 
, < tuffutdhrtMrmwnponsinttntemrit. 

, Prnfnmitmrmanujuupro lhUmniinttbbrmi<Uiirn.ti- 
getdtmnon^pariotn 


‘ Inflrumcntum 

mucnimr  infertum  in  priuilegio  principis , non  pro- 
barc,niri  fuerit  infertum  dccdfcnfuj^is,autcale- 
gicim^  cirata.author  eri  Crau.de  antiq.temp.part.x. 
Icdio.S.datur.nu.i  p.vcrf.quid  in  inftmmd^o,  vbi  al- 
legat rccctiores  in  e.  venerabilis,  ubi  etiam  Dcc.col* 
vit.ou.  1 5 .de  con  Ii  r.  vtil.vel  i nuril. 

2 Iriud  amplia  in  tenore  inrirumenri  tqui  reperitur 
regiriratusin  alio  inrirumenio.nam  itidem  non  pro- 
bat , nili  regiriratus  fiicricauthoritate  iudicis , parte 
vocata, de  non  opponcnteivcdicir  lo.  And.  in  addic. 
adSpec.jF.i.fub  nu.5>in  verb.  e(Tcmus.in  liccraE.  tir. 
de  rcfcript.przfent.vetrifed  obijeitur.  de  fequunt  Bar. 
in  l.chirographis.ri.de  admin.tut.  ImoUn  e.cri  in  iu* 
ie.de  oiBc^leleg.col. pcn.  Alex.in  conlid.incip.  Pon- 
deratis his.coL2.nu.8.vcrf.  quinimmo  plus  dixit.  lib. 
4.dc  N art.in  conf.  14]  .venitur  lis.  nu.  3 . vol.  t . 

3 Limita  tri  in  anriquis:tnl  cdTantibus  fupradidis » 
adhuc  verba  enundariua  principis  probant»rationi* 
|)us  adducis  pctCrau.vbi  fupra  par.  i.no.<9.  inri. 

io/epbi  i^aJcardftxroLXn  3 , COAT* 


•5 


loiephi  M^cardl 

r OV  c L V S I 0 DCCCCXX.  , Qualitas  rcr 

y lumino  Icmpcf 

ARGVMENTVM.  eOcomnicacci 

contrah.lhp.iu 

Qua  probanda  fint  a teftibus  inlbumentum  pod  nu.ia.tub ' 

reprobantibusA quales  hidebeant  cffe. 


S  V M M A%,1  V M. 

I IrtHrununtum  ufits  rtprobanUi  dtbtntpnbart «/  non 
fuiftprtfeaUuquQS  infirumtntum  d$at  wUrfu^it. 

X InJi^mtntumufesrfprobMisdcbtntprobart  akurfuif- 
fe  a{}um/iuam /criptum. 

3 Itifirumtnturnuntsrtprobanutdtbtntdtponert  dt  toto 

' tenort  inRrumtnUi^  /ubjUntUm  ntvocy  probare. 

4 Injirtpnttum  ujiti  reprobanUi  non  debent  UmttaU  lopd 

ratione  umporii. 

5 Jnjirumentwnujliireprobantet  dtbH  ejfi  omni  exeeptith 

ne  maiores. 

6 Injirurmntu  tejies  reprobantes  Uuijjima  exeeptio  remouet. 


7 Injlrummtufn  tefits  reorobantes  non  dtbtm  e£'e  infinoris 

conditionis y quam  fit  ipfe  notarius. 

8 Injirumtntk  uftti  reprobantes  debent  tjfe  bona  (^inionii. 


p ^ottefieirequiranturin  reprobatione  injirumtati  ik- 
mitaMnum.  H. 

10  injirumtnto  netanteflibusillud  reprobarrtibus  fit  ma^ 

credendam  iuduis.arbitrioreUnquttur. 

JX  Infirumtntum  fivtdijfeufiisdtctm  nonahoUtS^qifu’ 
Jpe^Jum , cUintns  TtUu  mibs  promififii  eentu^non pro- 
battnifi etiam  deponeret, quod  fuerut  prajentes  ncf or/9. 

11  TtfliSi^et  fidemimponat mjirusnento f quodUginon  fio- 

te/}fieponei  ipfum  Ita  eontinertiqusa  ^at  vidit yi7  am- 
diuititaUgiiprobaf. 

Inftrumentum 

iilHcm  funr  probanda.  TdVcs  itaq.inftrumcmumrc- 

1 probantcstdcponcrc,& probare dd)cnr  iHos,  quos 

inftnimcmum  dicit  fuiffc  prjtrenrcs,non  interfuirte. 
iuxt.loptimam.C.  decontrah.  ftip.de  S.itcmvcrw 
xum.inftdcinutil.ftip.  . 

2 Vel  deponere  heorfeontra  tenorem  inftmmenti , 
nempe, quodalifcra^^um  fuerit, qu2  fcripramiiaxta 
l.i.S.fi  qs  ncgct.vbiBar.&  alii.tf.qucmads  tcfta.  ape. 
& notatur  per  lnn.de  alie»  in  c.  cum  loanncs.  de  in  c. 
cu  PtabeUiouie  fid.inftr  idem  oblcmaoit  Sahin  t tn 
cxercendis.col.3.C.eod.tit.  dc  in  1.  fi  quiidecurio;  C 
de  fair.vtctia  tradidit  Bal.inl.pcn.rubnu.4.rera}uid 
fi  teftes.Cdc  fcnt.qi»^  lincccrr.qu.tr.qtjod  dc  pkicuk  • 
Spcc.in  tir.de  fcftc!i.i.nu4.8.vcn.  f'cd  pooc  ccce  Ju- 
dcx.de  in  cit.deinft.rdi.^.reftat.nu.12.  vfir.rcdquidft 
vnuscxtcftib.viquoq;ccnfuaBucr.mc*ad  audicd-  t 
tiamdcpra:larip.ncc  latuit  Abb.in  c.cum  caufam.U 
x.dercftib.adideni  criamierpoqditDcc.ine^'.  loi. 
tiu.  I. de  lal.oui  alios  refert  in  conf.i  i I • nu.r.vol.  1. 

i PrxtcrcanuiaTmodi  tcftcs  icprobantcst  debdt  de* 
ponercdctototenorciiftlrumenriydcfubftanhS  ne* 
goti}  probarc,'Vt  rogatus  dixit  Bal.in  conf.  xi  .pu^us 
quardionis  vertcmis.col.x.num.|.vol.^dc  m c.i  .Sft 
enim.nu.  i.tit.quid  li  inucft.arg.  L G quis  imquum.C. 
dc  edcn.cuius  renicntjx  accedit  Alex.in  conT.;/.p6- 
deratis  verbis  vitimi  tcfta  menti.  col.d.poft  num;ir. 
vcrf.de,  tertius  tcft»s.lib.j.3e  in  conf  p4*  vitbproccfla 
imcrfratremNicojaum.Qu.i.hb.e».peftcx.cum  glo. 


Qualitasvcfoiftorfi  teftiuminftfm  reprob.Trlnm 

y lumino  femper opere  attendenda  eft.Hi  cnimtdeni 
cfie  omni  exceptione  inaiorcs:aiv.d.l.optimd.  C do . 
contrah.ftip.iuxta  Inlam  Bar.ind.l.  i./.fTquIs neget, 
poft  nu.i  2.iub  vcrf.quxro  quor  tclks.dc  prob.  lo.  dc 
An.i.mconf.97.incip.inc5ift.iqucmnr.Crau.inc6f. 
75.RU.54.de  in  d.cdf.f  d.n.t.  Alex. in  cul.4t.nu.  a4-dc 
j7.lib4.dtFel.latc in d.c.cu  I0.m1.j5.cr1  fl*q. atq,- ia f. 

I d,c6f.i5  J'Col.d.poft.n.5.ver.vndecmiofaar,  vol.a- 

6 Etiftudadc6tcftvcrum,vrctiam!cuifim)3cxcc- 
prio  repellat  tales  tcftcs, vrccliiit  Bal.in  d.  l.opiima. 
dcind.c.cum  loanncs.col.vItdcfid.inftr.^^Crefcrc- 
dofcquituridcinmct  Akx.ind.con).4?.«u.  24-lib.4* 

7 Nccdcbautcacinfcriofisc6diiioms,qu.im  linp- 
fc  Notatius.pcc  tcx.in  dl  oprimam , vt  afteniit  Abb. 
ind.c.tcrtioioco.rubnu.j  ?.5cfaeir  etiam, quo..!  not. 
Bal.in  l.i.Cde  talC.cui  adhaeret  laf  in  dxui.  1 5 >.  coi* 
7-poft  nu.$.vctl'.i:*.facit.vol.2. 

8 Infupcrncccirccft,vccapjnilctur,  dc  .fhcmrt.pu- 
ksrcrtcs  reprobantes  inftfm  lint  bonx  opinimm, 
ilioquinnopoflctquisobtincrcptcx.ind.i  oinm.i. 
VtdocldfenpGt  Ang.ind.l.i.S.  ii  quis  neger- que  rc-  ’ 
fartide  Icqiut  Alcx.inconl^J.incip.viGs&conlidc- 
ratishis,quxc6tincncin^cliu.uu.a.ver.qiiinimmo 
im  Ang.lib.4.dc  laflocolupcriusaddudo.  vcrl'i?. 

Vciiim  magna  cft  into’  Dolores  altercatio,  quoc 

9 tcft^latisGntinrcprobationcinftfumemijvaiijva* 
iwfcufcrc.rcptemdchac  rcrcccnlctopinioncs  Abb- 
ind.c.cum  Ioanncs.lub  nu.i  j.de  Gd.  inftr.  Icd  m.ngis 
d fcribemibusca  recepu  cftfqIa,vtduo  tanmm  (iitli* 
dantilk:  rclponditScHc.len.in  coni‘.94*prcl>intiftini», 

* dc tuftiftimi Iudtces.coI.2.n.2.in prin.voKi.d; dcr*c6i ■ 
fcribcnrtnm  fcmenria  dicit  Abb.in  c.cu  d nobis.col. 

* 5.inprincfubnu.j. verf.  fed  vt  dixi.de  tcfti.de  dc*c6- 
muni  dicit  X,ancci.dc  oftic.pr*tor.tir.dc  inftr.  nu.  18. 
vbi  id  pluri bn$  modis  dcctarnt.ncc referre, quod  Gnr, 
vel  non  ex  deleri ptis  m inftrumcnto,rcfpondit  idem 
Soc.ren.inconr.i4J.diLiprofefto  nu.i  i.co.vol.i.vbt 

* nonnullos  ad  idem  refert, de  de*commiini  contra  gl. 
rcftantus  fcnbemcs  in  c.  tertio  loco,  dc  prooaL.de  m 
dx.com  loanilcs.de  rid.  inftrum. 

I o Hxc  th  opin.fic  inrelli^eda.t  vr id ludicis  arbitrio 

Gtrclmquci^u,  qui  caure.de  dil  igentcrinfpiccrc  de- 
bebit perlbnaNuuni,qux  (i  Julpeibt  tir,vcl  feriptu- 
ra  aliquo  virio  laborer, teltibi»  erit  m.a^ts  credendu: 
quod  lionmisceftet  lutpicio,mnc  tuagis^inftrovqul 
tdtibus  credi  dcbebir.d.l.oprimam.C  dc  contr.ih.de 
commit.ftipuUn  1».inc  lentemidddceiKiit  Nicoi.de 
Matthar.de  lac.de  Arena  quosrctulit,dt  fcqumuscft  , 
d.l. i.S.  G quis  ncgcr.cohj.iut  ix.ft.quem^.  • 
tcftam.apcr.de  Abb.m d.c.cum  Io.col.s.poftnu.  14. 
ver.cgo  concordando  has  opiniones,  vbi  etiam  Fd. 
la  ttftinxc  dc  hac  materia  di  lk[emjm*j  5^  cu  piutkq. :: 
dc  ftd.inftr.id&  c&Tuir  Mcnoch.de  ar^ft  jud.cati  l.  caf. 
.io5.nu.4>-ved.Tcttia  itaqrfuKopinfb.Hb.z.ceiinir.^. 

I I i.imitabUlupcriorcni  commund  opinionem tld* 
eundum  Spcc.intitdcinftr.cdi.S.rcftatvidcrc  num.  *. 
i|.vecf.fcdfiali|m  inftruiDGnto  non  admiuicuiatb 
viua  vocc  cclbam, aliis  ircs.vci  plures  coaduiuanria 
illud  requiruntur;  prout  dicicAbb.  lingula ritet  in  d. 
c.cum  loanc5.fub  d.nu.  1 ? .dc  in  c.cum  i nobis,  de  re* 
ftib.per  Hofttcn.de  ibi,  dc'caauun  cfU  Ib.  de  Aonias 
inconf  ij.nu-p. 


inl.Lucius.ffdcinfa.quamgl.lcquuntuf  etiam  laf.  ix  Si  vcrbtteftis diceret vkliiRe  ihftviTi^Rb^oIitum , 
in  I.clcgantcr.cohi.nu.i.tf.dccond.  indcb.de  Crau.  ncq;lulfxcluin,comincnsTkiiiniihi  promiGfltfxfc 
inconfVy.accufamcdcfallb.nu.  18- : . • lum.vclquidabtd  comihcflr,n<mpr(^r«,niG^ftl 


Nec  denttiimitate  loqui  ratione  rpk  t cu  potuerit 
tes  geri  alio  rpe>prout  dicit  Crau.in  c6f4  d.Am  Cur, 
nu*6.vbiid  comprobat  aurhoritate  Bar.in  1. 1.  ^4iq$ 
negct.col.vit.nu.i/.ft.qucmad.fcft.  apcr.de  Alex.iu 
cOi.9;.in  ca.de  IitcinterHi«ony.Mcnghu.col.3.mi. 
^-vetCnarn  licctdicat.lib-5  atqiDec-inc6f.  loi.pro 
tenui.col.a.poft  nu.  t.  verf.  praeda  compiobaotui. 


deponeret,  q>  fuerunt  prafentes negotio ;vt  leoGt 
Ang.inl.tcftiu.nu.2-  C.dctcftib.  vclniG  oftenderet 
publicum  inftfm:aig.authdi  qnisinaliqoodocume- 
to.C  iie<dca.vel.taiequjd,  quod  pctmdelubcatiil; 
ac  u publicum  inftmraenrum  oftcndcrctur;  vt  quia 
probaretur  stiftrumcnmm  perditum  , dc  cius  tenor 
per  viros  bonos , idoneos,  dc  peritos , prout  pluribus 

Ium  ac 
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firmat  Cur.Iun^  conf.  1 7,nu»4.&  Bettr.io  coa£  307. 
num.7.  par.i.  ■' 

Qa^  (iteftisiVt fidem  imponatinfiiumeto>tquod 
legi  n6potefi:.dcpooacipru(n  ita  continere,  qa  aliis 
yiditj&  aodiuit  ita  l^i,probat,prouc  dicit  A ng.  in  $. 
tunc  nobis.ou.  3 3 •&  ieq.auth.dc  haer.  & fal.  quem  re^ 
fi3i>&ieqiiimrb(cU4aruotiad.dctcfiib.nu.  190. 

co^cLVsio  vceccxxi, 

A R G V M EN  T V M. 

Inftru mentum  an  probet,  ft  in  eo  non  fu^rh 
"notarij  (igillum  appofitum^ 

SVMMURIVM, 

Ii  Jmfbfwmtntmm  mm  figtutum  foUfafgiOo  Notsry  Msh 
tuam  mom  prtbat.Contr.nu.i. 

j Inptumntum  non  probat  fi  non  apponatur  figiU&  No- 
fUrpyvbi  fimtmtjldtf^tmnitate  infirumtnU,ty.  rt“ 
qutrHurMtimtfientiam',ixy^ditatm-j. 

i|  JnfimmmtMm  non  redditur  fi^iitunobnon  appefiha- 
. tum figidi  mtarp,vbicunq;^tt  eon/uetudo  notariorS 
■ I tomtrariaifituifiiUudeon/uttudorejuirertt. 

‘ inftrumentum 

tanquam  fiifpedum  non protne in  tradunt  Barr.  & 
Bal.in  proaem.fF.&  in  i.fidcicoro.$.quoties.ff.dcleg. 
$.Sc  in  l-Lucius-fT.de  tefia.mil.5c  in  l.contra^$>col. 
a.verf/ed  quxro.C.de  fid.infir.dc  CaAr.ibi  col.a.ver. 
breuitcrdifiin^cndum.quod  It  comprobauit  Inno, 
ia  c.  1.&  a.dc  inftni.&in  ccaufam.de  prob.  & in 
hanc  rcfpoafiim  cfi  fententiam  ab  Anch.in  cof43  2. 
vt&  voluit  Dec.in  c.fi  fcripturam.nu.37.de  fid.infir. 
lic  etiam  feriptum  reliquere  Fcl.poft  Abb.  in  c cum 
P.tabclliacol.z.nu.d.ext.co.  dtinc.i.nu.  13.cod.tit. 
Cbtn.in  conf.ai6.in  litera  B.8c  C.vol.s.  & in  cdi.jo, 
iniitera  B.&  in  conf  94.in  prin.vol.4.adidcra  rdp5* 
ditPatifin  conf  27.00.6. V0I.2.&  in  conf  28.  nu.  13. 
co.vol.voluit^;hoc  idem  lacNoucIl.  qui  alios  pht» 
res  refert  in  reg.  1 1 1. 

3  Contrarium  tamen,tvtlcndam,author  cft  mihi 
Accutf  inl.generali.in  verb.lemituti.vcrf  item  ofdo 
infttumcntorum.C.de  ubul.lib.xo.  vbi  figni  appofi* 
tionem  non  enumerat  interea , qux  funt  de  Ordine 
infimmcntonim , & quod  per  (igni  omifilonem  non 
vitietur  infiiumenmm  ^ro;ii  cofirmat  Io.  And.  in 
addit.adSpec.in  §.breuiter,fab  nu.it.vcrfinfineau> 
tcm.in  verb.  coi.  6.dc  in(h.  edit.  Sc  hanc  fententiam 
veriorem  elTc  docet  Card.in  conf  133.  coi.  2.  vcrfic. 
tertio  obiicitur.  quem  teferendo  IcquiturParif  in  d. 
conf  28.na.62.  vol.  2. 

SedfaciliseritifiorGfcribentium  inter  fc  cocilia* 

3 tio (i dicemus, tquod .vbi  (ignumcftdcfolcmnitate 
infinimcntiiA  requiritur  ad  eiusc(Tcntiam,&  validi- 
tatcmitunc  fi  non  apponatur  inftrumentum  no  pro* 
batttanouam  iulpeuum.iuxt.  fententiam  Spcc.  in  d. 
tit.de  inftm.edi.^.brcuitcr.nu.  ii.ver.in  fi.  autcm.idS 
voluitC7n.ind.l.contraAus.in  fi.C.de  fid.inftr.vtet 
iimucre  videtur  gl.in  ver.fignum.Inft.de  publ.iud.  §. 
ire  lex  Coraeliadl  2.  quod  fate  profequitur  Com.  in 
conf  70.&  94-vol4>&  Anch.in  conf  43 1.  in  prine. 

4 . Si  veto elTerconfuetudot  notariorum  contraria, 
tunc  defifdus figni  ikhi  redderet  fufpcdum  inftro- 
Jticntum  prout  etiam  contra  redderer,  11  illud  cofne* 
tudo  rcqaircrcr.-vt  colligitur  ex  conrext.in  c.cum  di- 
]eftas.S.i.AjbiFeli.nu.3  5'dcfid.inftr.  vt  cautum  re* 
liquit  Oldr.m  conf  roi.videtur  diccudum  pater  (an* 
iftcAlcx.in»f84.vol.5.  vt  etiam  lati  decidit  Boer. 

xo,cumaliisad<b^ispcrNouel.ifld.r^.rrr. 
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Inftrumentum  manu  Notarij  fuifleconfe# 
dum  quo  pado  probetur . ^ 

SVMMARIVM.  ■ 

X Inlirumentum  manu  NotaryfuiJficonfeSum  UttrMfb 
comparatione  probari.  t- 

Z Injlrumintum debet ejft  conft£lu>nmanu'2^tary de  ea. 
rogati.  ( . 

3 Juftrumentumlittrarumcomparatione probari  etiam  eu 

fimitibus  infirumentit  redaSih  in  publicam formam  ab, 
ip/bmetnotario,in  quibus  eadem, jeu  fimilis  forma,  &. 
fiylus  contttsetur. 

4 Indumentis produbUs  de  longinqeeo  fi^s  adbibetur, etia 

fi  negentur  firiptamanuuHus  , cuius  fubfcriptio  ibi 
(fpofitaefi. 

' InftrumenturafS^^rii^ , 

litentumcomparationS:  vtrefpdfum  cft  a Ruin.  iq 
conf.i  i.nu4.&  7.  vol.3.authoritatc Barr. permotus 
in  l.fi  ita  fctipfero.lT.dccond.  & demdft.  idem  ttadic 
' Flacentin.in  trac.de inftr.nu.3.ficcenfuit|6c  Ajexiqi 
conf  i66.vi(b  pundo,col.2.fubnu.3.1ib.2. 

2 Debet  enim  inftnntciTe  confedum , fcu  feriptum 

manu  Notarij, de  eo  rogati;vtinauth.  de. tabellio,  $. 
nos  autcm.cum  ibi  nor.per  gl.&  tradit  Btl.  in  rub.<^ 
de  fide  inftmm.  num.  13.  vw.  fcd  hic  dubitatur,  vbi 
apene  tener, quod  Notarius  debet  feribere  prorocoU 
lum  manu  propria, & non  per  alium,  fecunda  Dod. 
in  c.intcr  dilcaos.de  fid.in(hum. eundem  Bai.fcqui* 
tur Ruin.inconf.20i.nu.i2.vol.2.  /.  ^ 

Ampliabis  hanc  conclu(ionem>vc  nedum  probe* 

5 turfper comparationem  literanim  exiftentiu  in  Pro- 
tocollis  didi  Notarij:  fcd  etiam  ex  fimilibus  inftru* 
mentis cxrcnfis, & redadis in  publicam  formam  ab 
iplbmct  nouriojin  quibus  cadcm,fcu  fimilis  forma, 

- & fty  Ius  continctur.-iuxta  l.compararioncs.C^c  fid. 

inftr.dc  in  auth.ibid.pofit,  & in  corpore,  vnde  fumi* 
tur.&  late  Bar.Sc  Repa.in  l.admonCdi.  ft'.dc  iuteiur. 

&  Parif  in  conf  104.nu.60.  vol.  I . 

4 LimiraiVtnon  fit  nccelTariumt  probare  inftrumSr 
tum  hoc  modo  confedum  in  inftrumcris  produdis 
dc  longinquoivcl  i loco  rcmoro.nam  cis  fides  adhi* 
bemneriam  fi  negetur  feripta  manu  illius, cuius  fub* 
feripeio  ibi  apppfita  cft.vt  coiriuiuit  Rioi.  fen . in  cG)fi 
i3;.num.22.voIum.i. 

C 0 ^ C LV  S l O DtCCCXXlU,  . 

A R G V M E N T .V  M. 

An  inftrunicnrum  producum  ante  liris  c6  * 
teftationem  .probet , nifi  poft  tempore 
probatorio  iterum  producatur.  ' ] 

svmmarivm.  ' \ 

1 Infirstmentam  produbium  ante  litis  conlefiationem  non  ■ 
pi^bat,nifipoJl  tempore  probatorio  iterssmproducatur. 
Ratio  fi,num.z.  , 

3 I/firssmentiprodubJiofsciesjdaefiparte  prafinte,velci~ 

tata,vtprobetintensporeprobatorio.  . , 

Jsttellige,vt  num. 

5 Jnfirumentumprodubium  ante  litem  eonte fatam  nonefl 

in  tempore  probatorio  ampiisss  reproducendum,  quddo  ^ 
iBud  infirumetttum  e fi  impugrsatstm,  et  infinuatus  ter- 
minus ad  impugpandum. 
lofepbi  Mqj(ar^,vol,z,  4 


Incitu-  ■ 


Inftru  m entu  m 

non  probat niC  pofttempOttprObaxortQictruin  pro* 
ducat.vtinngnitertradiditMarr.in  (ing.  170.  incip.^ 
animidaenant:  vbi  id  aurhcMitatc  Fcd.daScn.cono 
Iborat  inconf  ido.  incip.  ^fus  cd  talis  dominus  Mi* 
nus.ita  notat  Bur.inc.cum  dilc£ius.$.nosigitur.col. 
vlt.dcotd.cog.  dc  in  c.i.cxt.dcproba.&  iac.cum  vc- 
nilTcnr.dcrcd.in  intcg-Hc  cenluit>&  Fcl.  in  c-ca^fam 
^(ucd.col.a.pod  nu.tS.dctcfti.dc  inci-col.pe.fubnu. 
aS.vctf.d.&vlt.dc  prob.vtctia  l^ftt  Aceor,  ini. quas 
omhia.in  gl.  i .ibi  omnia  de  nouo  rdtcrata.lF.  dc  ^pc. 
quod  & probauit  Ban.in  l.mumi.in  pfin.eo.tit.idem 
voluirBal.in  l.ait  prKtor.in  prin.verCcirca  fccunc^ 
IF.deiuretur.&  in  addit.adSpcc.intit.de  primo,  defe* 
cundodccrcto . veri,  quid  iuramentum , vbi  dicit  ita 
de  Ihdo  Icruari  Pcnjlij  in  palatioAc  AlcxJn  ooniil. 
.inci  p.i  n ca  u ra,ddlte  vertente  imer  Abcaam.cOl.i. 
poft.num.4.1ib.  i.  ^ 

Huius  conclul!  faciliscftratio:  f nam  co  tempore 
non  poterant  fieri  probationes , vt  habetur  in  moro , 
dcoigrocx.*vrlit.noaoontefta.  , ■ •'t  r 

'ConclurdedaraBi^ , f vmon  fotdrti  ncccffatia  fft 
itiftmmcmi  prc>daQ;io,lcd  debeat  heri  parte  praBiea* 
tc,vcl  citata.i.iudiccs.  vbi  Bal.ideftcmenti  tenendii 
dicit.nu.i.in  nt>r<  C.dc  ftd.inftr.  dc  dari  copia  parti 
cum  icrmiiioopponcndi;  tcfte  Bart.(upcr  cemftit.  ad 
jcpruncndum.in  vetb.de  pIano.nu.  j.in  h-qucTcqui* 
tur  Marf.in  fHig.ei-.adacrtarisadvnura. 

Quod  vltimimi  imdligcstfi  pctatur.I.4.S.  hoc  au- 
tem iudicium.ftalc  dam.inf,  alisks  fatis  erit  conditio* 
naiifcrdccornCTC,fi  copiam  habere  volocrit.l. lut.ci- 
uili.ff.de  cond.de  dcmonft.fic  intellexit  fran.  Purpu* 
inrttb.C.dcedcn.na.i7.i5ft.  - • 

Eandemconduf  liinitabisit  vt  no  procedat,  qua- 
dohuiufmpdi  infttumentd  fuit  impugnatum , & in- 
(Tnuatus  terminus  ad  impugnandum : nam  cum  hax 
ft^a  fiintiS:  conuentus  accepit  copiam , ndoportee 
ampliuSrcprodiicetc,pcrid  quod  notae  Bal.tn  1.  cos. 
^.(Inautcm.nii.d.C.dcappdlat.vbi  inquit,qu6d  poft 
litem  conteftatJ  non  clt  opus  rcprbduca  e exceptio- 
nes pcrcmptoriasoppo(itasanrelnem  comdtacami 
qoia  feriptura  fcmel  produda , & acceptata  fempet 
loquitur  > maxime  quando  cft  produda  ad  tinc  pro* 
bandi.fcd  in  cafu  Fcdcr.loco  fuperiusaddudo  irud- 
ligiturquod  fftdir  produda  ad  altum iincm,fciiiccc 
Vt  detur occanodeliberandi  B.co.iia  limiucFdy.in 
d.c.i.col.pcn.fub  nu.i8.vctf.iexta  dtvlt.de  probat. 
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lofephi  Mafeardi 


ARGVMENT 


V M. 


Inftrumentum  mentionem  faciens  de  alio« 
an, & qiiando probet.  ' " 

* '■$  V M M A R I F M. 

1 • ' 

I Jnjlrammtum  fatimsmtntiommdtaliQrtgularittrnon 
probat.  ‘ 

L IninfirurmnioJiduaturTitiui  proturatortaliswt  con- 
fiat tali  trfirtt^nto,an  per  uoe  pto6tUtr,qaodyit  pro- 
curator, mfiin^rumtntum  producatur . 
Infirurmntum  ad  aliud  fe  ruerem,  iX  habens  in  ft  imptr- 
fixionem, non  probat. 

, Inftrummum  ad  aliud  ft  referens  non  probat,  ttiamfino- 
tariusattefitturajecor^ih^futpe. 

Jnfirummtum  ad  almd  je  nferens  pndeat  contra  perjie- 
nat  contrahentes  in  eodem  mftrumento  y ir  preejent*s% 
<ir  confentirntet,  vel  non  eontradteemts. 

! Infirumitum  mentiottetufaciens  de aUo probat,  qetadod- 
•tiH*tabquodcertum,&hfi>ttQration*mpttfi(}am. 
i*0rumentum  mentionem  faciem  de  alio  probat  in  anti- 


fuit excedenHbmt  memoriam  hominum^  '•  ■' 

Quod  fublimita,  vt  num.  8.  : 

p Referiptum  Principisprtitiltgium,vtl  feriptura  tegit  t 

tionem  fodit  de  alia  probat,  etiSfiiBa  non  prodsecatter» 

. H^nefi,nu.  10. 

1 1 Serfeiura  legii  ad  aliam  ft  rtftrem  non  probat  > fuandd 

per  fidpturam  relatam 'apparet  rem  aliter  fe  habere. 

12  Infirummtum  mentionem  jMient  de  alioprobat,  finoted 

riut  dieatvidijfe  y Hglegiffe  illud  fine  aufuovitip^catf  • 

1 cellatione, vel  rafura.Contr.  nu.  1 j.Conctljtu.  1 4. 

1 5 HapbatUs  Cumani  afui  in  d>rf.6,relat*s,  in  quo  mfiru- 
mentum  mentionem  faciem  de  alio  probat. 

X 6 Injirumtntum  meationem  faciem  de  alio  probat,  fi  Mtdr,  1 
rittt  de  voluntate  partium injpe^isfirumtntum^  ^ 

' rttsdit.QmdinleUigtyVtnu.  17.  ' 

1 8 Exemplum  de  voluntate panium  fumptum  yfuando pro- 
bet. 

X 9 itfiramintum  aliud  rftrem producam  d parte  mprot  r 
bett^tX  cur.QmdinteUigeyVtnum.vo.  - 

. Inftrumentum  ' 

tet  non  proba  t.pertex.  in  aotb.fi  quis  in  aliquod^lhfr-^ 
ttJcnto-C.de eden. vbi  Dod.de  praefertim  lal.  I»c.de 
S.Gcorg.A  Purp.nu.j7.idcm  fifnfit  Bellon.io«»»fil. 
yy.nu.j.fic decidit  indecif.247.num.J.  vt  dc  monuit 
Lanfr.dcOria.in  tua  prax.de inftmm.ptodu^^ca,{K  x 
nn.54.dtfcq^late  Bero.inConf.87.nu.i  x.vol.a.cjubl 
dccontirmamtCaflan.inconf.8j.nu.19. cum  &q.  dc 
probauit  Pctr.FolIcr.in  fua  rrac.ccnfual.in  verf  ceno 
riscontinentix  icqucntis.nu.  1 1.  cum  piur.feq. 

2 Hinc proptcrcitiu ferebar  Bal.in  auth.fi  quis  inalt- 
quo.nu.io.C.dc  ede.  quod  fi  in  inftrumento  dicatur, 
Tirins  procurator  talis,  vt  conflat  tali  inflmmento, 
non  per  hoc  probeturquod  fir  procurator,nifi  infttit 
memm  producatur,  quamquam  m hoc  van®  fuerat 
Dodonim  fnt®,  vt  eas  abundi  cxaminatCurr.ind^ 
auth.il  quis  in  aliquo.nu.  j .cum  plur  fcq.  C.  de  eden; 

j • Intelligcd.concluL  t vbi  inftrumentum  ad  aliud 
fe  referons  habeat  m feimpcrfedlionem , vcluti  quid 
contineat  rem  incertam:  ita  cbluliusrelpondicGrat. 

» inconC12j.nu.14.  vol  2.  vbircfcrtDec.de  •oniiies 
feribentes  ita  fcnricines  in  auth.fi  quis  in  aliquo.col. 
d.nu.ji.verCbaclcnusexpcdita.  C.dccden.  <•  r 

4 Amplia  non  probare  fenam  fi  not.nrius  attcftctuc 
i fcconfci^m  fuiflcifecudum  Ang.  ini.fi  donatio. 
verCdcideo  fi  Notarius.C.de  dona,  quem  fequuntur 
Dccinconf.50j.fupcrioribusdicbos.col.?. in  prine, 
nu.x.  in  fi.de  Grat.in  conf.  1 zz.nu.  1 8.  vol.z.  vbi  refert 
omnesferibentesira  velle  in  d.auth.fiquisinaiiquo. 
C.deeden.dcquatenosfiifiusintrain  y.iimit. 

5 Limitanda  cftprimoconciufio.vtnon  probetfcd 
tra extraneos, qui  non  fuerunt  pnefcntcs,rcd contra 

' pertonas  comrahentesin  codein  iiifttumento, dc  prai 
fentes,dc  contcnrientcs , vel  non  contradieStes  vtiq; 
probat,  fi  illud  infttumentum  ad  quod  fit  relatio  tra*  r 
de  his,  qux  funr  necctlaria  ad  lubftantiam  a^us: 
vt  probatur  in  l.optimam.C.dccontrah.  dc  commir. 
fii^l.lic  confulcndo  limitabant  Cxpoi.  m conf.  38. 
nu.ii.inctuil.de  Soc-fen-in  conf.i66.nu.i.  voi.i.  . 
Secundo  loco. velim  limites , vtlocum  no  habeat 

6 conclufioooftra,tquandoioftmiTicntQfaciensm&* 
tionSde  alio , dc  ie  ad  aliud  referis continctaliquod 
ccrtum,dc  habet  orationem  pcrfcctaro.iux.laitemiS 
Orat.ind.conCi2z.nu.ip.vol.i.  vclquSdocxprefsc,  % 
dcfpccificc  id  contina,quod  in  aliointhumcnto  c6 
tinebat .arg.l.;.C.deialCdi.  not.Bal.in  1. 1.  C.  decpiC 
dc  cler.in  l.lidonatio.C.dedona.dc  in  l.admonidi.C 
deiureiut.rcftcSoc.fen.in d.conf.7d6.nu.i.vol.2.  idi 
voluit  Spcc.in  tit.de  inftr.edC^  acftat.vcrCpen.quem 
referendo  rcquiturCxpol.ind.conCj8.nu.i2.  vt  ctiS 
ccnluit  Gozad.in  conC.5  7.00.8.  idq.  dccidu  Boer,  in 

* dcciCtSi.num.s.vbiattcftaturde  *comuni,dc refert 

lacob. 
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4a«ih.dcS.QrtfB'<licciMem/evidiflcconfiliavalC- 
tilTimoram  Douonimf  qui  in  huiulinodi  qnzftione 
coB&Iueranti  ftcundum  opinionem  Spec. 

7 limiiaRltiat  tiiaantiqaiscxccdencibus  memo- 
mmhoniinQiinqoibiisiufSdt minus  plena ^oba- 
tio,authoRliin(Kanc.venieiu.<levetb.l!!;ni^ Bal.  > 
inau(lu)i«^aiSloiKS>C.delMroliin.  «nfe-in  la»n- 
uenticulam-ad  fi.C-deepin&  ciet,  iq  c.cum  olim.de 
co)fib.&na(«rni  c.G  P^a.depriuil.in  6. 

8 ^biiini«ttn'illam limitationem  procedere,  tqn 

eOent  plora  inftmmenta, in  wibus  aliquid  cnonoia- 
icnscquia  mne  probarent  di^eaunciatom.-alidi  l'e> 
cu^recunduib  Bal.Sal.&  aliosin  Lcum  aliquis.Calc 
iate  de|ib.&  Soc.fcn.vbi  fiip  Jia.6.  citea  ii . 

9 . Limitabis qaaitotinfciipura legis, vel ptiuile- 
gio,&  tderipto  Principis  faciente  mentione  de  alio, 
9 ei cred>tiit,{icetilludn6 producatur,  aut  in  omni 
aliadifpoOtioneqn  difponcntcs  poniilTcnt  dc  nouo 
tempoRVltimiinftrumcnti  illud  inducere, & difpo- 
nerc ; iuxta  gl.  Snc.fi  Romanonim.  19.  diftm.  quS  ibi 
ftquit  Do.KCantddi  tradidere  Alcx.dt  Iacob.de  $. 
Qeoig.indJhich.liqoisin  aliquo  documento,  coi. a. 
verf  fecundo  fallittatm  Fcl.poll  lnno.in  d.c.  inter  di 
lcAos.veif.tc  iuxtaAc  Boer.in  d.decif  Z47.nu. ;. 

10  Huiuslimicationis  ratioefttnam  habentes  poie- 
Aatcm  legiscondendz/;ondcndo,rcu  referendo  efte 
Aum  aliaius  legis, ani  probantilla , I icet  illa  n A in 
ueniatur,  aut  de  nouo  indiicGi  cius  clfeAu.  nimiram 
fi  £t  in  cafu  noltio, cum  habeant  porellarem  indiicc 
didenouo  inftfm illud  ad  7 fit  lelatio,  tale  inflfm 
ptobcrficmihfpiobatcomea.in  I. admonendi,  tf.de 
jUteiu.  5 nonnullis  Gmilib. optime  confirmat  lo.de 
Prato  in  d.badmonedi.nu.;.  & 4.  fi.de  iureiu.  tc  ibid. 
pcan.Cur.nn.;t.vcifgl.in  vcrb.confiiiucionib. 

.1 1 Limitationem  ipfain  iniol  I igcs,  tqu  per  feri  pnica 
lelatamnonappatetalitctfchabere-  alioqui  relatio 
tan^eiconca  non  aiccndereiuc,  led  potius^  in  rela- 
to continetun  quia  perexhibitionem  dr  IcUorafcri- 
pniianimliqoeitc  apparer  dc  ciroie.  vt  tefiatur  Dec. 
in  d.auih.fi^is in  aliqua  fubno.4c>.vchdccandorc 
ftiingilur.  Cdceden.  vbi  aliam  oadit  reftridionem, 
quam  tn  Cagnol.ibid.imPtobar,tc  oppugnat, nu.9t. 
Sc  cum  intciligcnria  hac  fenCit  idem  Dcc7in  ca.  coi . 
^.nu.33.derelaipt.tc  in  conf  3 so.vIGs  allega  tionib. 
col.a.no.6.verf.non  obflat  dum  dicebatur,  dt  R.ip.m 
<iJ.admonci«di.nu.3i.ingl.i.if.dciaRiur. 

ja  Quinto  limirarcpoierist  fecundum  Spe.  inrin  dc 
infitu.edi.Lrcftat.vecfpcn.vbi  aliqui  dicunt  eu  icnc 
ic>  7 quando  infirumentum  facit  metionem  dc  alio 
infnamcntoprobat.ri  nouciusdicac  vidilfc,  dc  legif- 
fcillud  Gnealiquo  vitio, canccllationc, vel ralura; 
iux.l.vIt.C.decdi.diu.  Adr  tolicn.  tc  iplum  Icquimr 
>Vrct.lnftit.  dc  legit.agnat.tut.in  fin. 

Z3  C^innum  tenuerunt  t Bar.  Ang..Mbcr.Alcx.tc 
iaf  in  d.aiith.fi  quis  inaliquo.de  ibi  Callr.dicir.qubd 
fcinpet  filii  miraius  de  hbc  di  Ao  Spec.ex  quo  Iit  co- 
tia  gencraluatem  illios  authen.  dt  Alberi,  dicit  Ic  in 
«juzfiionc  fi  Ai  obtinuiffe  contra  opinionem  Spe.  dc 
9 etiam  G eIRne  ccct,aut  quanioc  notarii  ita  artefian 
tesnon  credereturtali  infiminemo : dc  ica  ctii  tenet 
Socin.in  conf  79.C0I.  i^vol.a.Alex.in  conf  8 i.coI-4. 
in  fi.lib.3.dc  Bo«aqd.dcG.a8  i.nu.4.  vbi  allegat  Bal. 
inc.venerabilcm.col.3.ui  fi.verliquid  Ii  cxpccllum. 
de  ele^  dicentem , quod  vbi  non  cantat  inltnimen- 
ium,nccipfecantabit  more  Venctotum. 

J4  Sed  Card.t  in  cfi.de  Gdc  infimm-reptehendit  Do 
dloallegantes  Specita  ten^  vtpotequi  hoc  non  af 
ftratdM  alitet  lo7Jaiur,lcilicct,CDm  4usntur,an  fa- 
ciat Gdemimecpanexiiutr  quas  conficiturfecunda 
inflfmdlc  Gnotarhis  dicat  calisdiiit  confeflhs  fedebi- 
torem  Tiltj  ipfo  pnefentcA  confcffionem  tccifiiite 
ex  caufavenditkuiiSf  dequain  tali  infiiumSioa  me 
vifodcIcAo.Scninc  nooejpeditptochtaic  infiiu- 


mentum  venditionis,  quoniam  etiam  Geaufa  effet 
fdfa, teneret  obligatio:  potuirenim  parsfiblpcqiudi- 
careinhoc,tcpluraaiiaexemp1.i  ponit  Boer.ind. 
dec1fx81.nu4.ad  quod  cdiiilit  ciiiid.Cur.ind.auth. 

Ii  quis  in  aliquo.nuin.  i .cuin  plur.  Icq.C  dccdend.St 
ibid.I.ifnu.r.dtfeq. 

if  Scxtolimicadatffconcl.exfnla  Raph.Cum.fia 
conf  e.ubiconfuliiir,  7licet]n  inllfo  folutionis  ali- 
cui faAse  can^  procuratori  crcdieoris  narretur  reci- 
pientem procuratotem  eUc  pianiiAicredicotiscon- 
fianteinfiro  rogato  pet  talem , id  non  fufficiac  fide- 
iaflbri  > vcl  alteri  fbfuenii  pro  recuperido  Iblutum  i 
debitore:  per  comcx.in  dututb.  Gquisin  aliquo.  C.de 
edea  facit  incalciaftfm  magnam  pnGimptionc,  g> 
noluerit  folucasGium  laAatc  .vulgata  I.  cu  dc  indc- 
bicatf.dcptobat.de  limiliicrptotabcllioncqui  aflet 
uit  ilium  pocuratorem.l.licur,cam  ibi  noc.Cde  tid.- 
infir.vndeciim  iucidcnicr,  nona&c  prineipaliterdc 
bmdubireiutrCiedcndumeritaAoriairctcnii  cum 
iufo  1 1 1 uiD  clfc proCucatorem  ■ dt  Reux erit  condem- 
nandus, nccUcgiauc  Ii  caucre  velit  de  dctcnGone,dc 
fic  przdkliseoncuitencibus  hoccalii  referens  facia 
aliquam  fidem, licet  non  confiet  dc  relato. 

^tiino  velim  limites  .vtiion  procedat  cdcIuGo 

16  f nifi  tabellio  de  volutate  panium  infpcxiUct  infini- 

mcnmmderetuiiflcr  quia  tunegrederetur  referenti, 
etiam  non  confiicode  relato : vcauthor  cfi  Aquens- 
ind.auth.GquisinaIiqno.coI.vlc.  ‘ 

17  Q^iodinrcUiges.tqnpartcsdixiflcnr,  dcaffenii^ 
fienc  infifna  illud  verum,  ptaicipicndo  notario , 7 ira 
ccfiurecdtaDnfcnfiiipfaaim  partium:  vtcolltgimus 
ex  craditispcrfiar.ind.auih.fiquisinaliquo.fub  nu. 
(.in  i.q.Ode  eden.  vbi  hxcduocopulaciuc  rcquicir, 

1 8 ad  hoc  veexem  pta  nrf  probet  de  voluntate  panium: 
Gc  Cagnof  in  d.auth.G  quis  in  aliquo. nu.97. 

19  OG^ubbmitabiSitniG  inftfm  aliud  refbcnsi  pat 
teprodudum  fiiiflet : lUtif  cum  ccnieaiui  fateri  om- 
niain  eo  contenta  vera  clfc,  contra  eam  probabit:  G 
aediinosSoc.fcn.in  conl.i  i.col.i.nu.i.vol.3vera- 
tamen  qllia  co  modo  producens  infirumentum  non 
ccnfcturGmpliciicrfaieti.fed prout  in  ipfo  inftromi 
to continentor  G non  confiet  de  relato,  non  dicitui 
ipfum  faccTfperd.auth.Gquisinaliqua 

ao'f’Si  tamen  :icinumt  tale  quid  dfci.dcquorcfcrfs 
liberi  po&(  difponcre,  dc  relatio  cena  eflet,ac  cxpli 
ciid  faAa:tunciprobarcc  contA  referemem . vt  fcnlic 
Cagn.locofupuius  addaA0.nu.9S.in  fin. 

CO'HC  LV  S ! 0 DCCCCXXF. 

ARGVMENTVM, 

Anduoinftrumcnca.quxfa^a  funt eadem 
'<lie,d(  hora,&  cum  ijrdem  teftibus,&  per 
eundem  Notarium , ac  eodem  loco,  pr*- 
fumantur  corrcTpediua. 

SyMMuASIjrM. 

1 ImJtrumentadMoe^uitmdieix  bors 

1 Qvdiruontintnti  fiunt  vidtaturitufi. 

4 Imfimmmtadmotadenu^ f^borUt^cum^fikmUjU’ 
buttiSf  ^9odrm  N^tanu  fa^iaprffumuntur  eorr^v 
fftud^uandafuhit^  materiu  id patitur, 
iM.txfu^dteiuratur. 

• lnftruroentaSi'.J.K."sL‘S 

i)fdem  tcftib.de  per  eundt  notarium,  ac  eodem  loco 
pccltununmi 
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Primolocolimifandacft  concludo, vtn6  habeat 

7 •locufnftqaandoindrumcnta  fuitrcnrdcnouorcper- 
fapoftiplamcc>nclunoncm,caluscrtin  d.l.admonc 
4i.fF.de  iureiur.i<»:undum  vnam  lc:hir4in,  quam  ic- 
quimr  ibi  Bar.fic  ibi  edam  Rip.nu.48.ac  Curr.nu.  67. 

* 'attcftaturdc  • communi , Sc  piemus  io  c.  paUoralis. 
<xtr.de  cau.de  prop.  vbi  Fely. 

t Etindfaffui/TcdCTfouorepertapodipram  c5dy. 
fionem  probatur  iunmenro producentis  ■,  Iccudum 
Balb.indccir.2t.dcMatthcFinling.57.idq.  • comu- 
nitcrilcribenribuseflcrcccpmm,  dicit  Curt.ind.l. 
admonendi.m1.14.fFdc  iurciur.de  ibid.Rom . nu.  (7. 
p Hocramentincaluprobationcmpcriuram^aiiu 
■n^  fulFccre  credidit  lo.de  Prato  ibid.  nu.  1 2.  vbi  id 
«gre^e  explicande  m hac  coutrouerfia  do£lc  diiAin- 
-^r  Socin  e.  vlt.  de  turciux.  cuius  dilbnction&rctac 
Occialup.ind.l.admoncndi.nu.i  ;.vbi  per  cum . 

Contra  vct6>quod  lupradid.1  limitatio  no  proce> 

todat^fnili  petatur  rcAimtiom  initurum, t'cn  Iit  But.in 
C.paftorali5.cxt.dC  czcep.pcr  tcatm  c.auditis.cxt.dc 
in  integr.  relht. 

. 1 1 SubUmtta  iflam  limitationem  clTe  vcrarajtquan* 
do  terminus  .id  probandum  fiierat  alfignatusab  ho> 
rninc.lccus  aut£  fi  i Icgc.vci  a liam(o:qiiia tunc  poli 
concluFincauianon  potc4aniplmsproducj>cnam 
• cumiiiramenrojgnoraatizrprout  ling.volutrBal.m 
t.exccptionem.Cdcprob.pcr  rcx.not.in  1.  qui  proai 
ratorcin.fl.de  procur.  iun^a  gl.de  dicir  ibi  fial.  quod 
pluries  vtdir  obtineri,  quod  lapfo  tcmpoi'cad  pi^a* 
dum  ordinato  noadinictiiur quis  ad  ptoducendu  in- 
liromenia  nouicerreperra  cum  tuiaindroignoriliia; . 

Aduerte  tamcn>  quod  hoc  diclum  no  videtur  ede 

ti  iveram ) primoquja  mitius  agitur  cum  lege»  f quam 
cum  iuramcncolcgu>fcucum  homuie.l.Ccll'us.d.dc 
arbitr.itcoi  quia  tex4nd.l.qui  crociiratoranidicircx 
pocnitcntia»crgo  pater, quod  rbi  ante  luem  comclla* 
Tamomifulciensr  quiain  ignorantcndcaditpceni* 

* tcntia.Neoobilatibigi.dum  dicit»  icidsvci  ignorls, 
quia  intcUigittu  perignoraiiriam  iuris.f^us  u p igno 
raniiam  facti;l'eeunduin  SaLin  l.jta  demum,  de  pro* 
bar.de  inl.crror.deiuns»de  fad.ign.  per  quem  repro* 
bamr  Bal.  de  ita  tener  lo.de  Prato  m repet.d.l.adino* 
ncndi»vbi  dicit>  f'e  pluries  de  tado  ita  e^nnmlle . 

ij'  LimuabiS  Iccnndolocoeandemconciuli  t quan- 
do producuntur  inlhumenta  de  noun  fabricata  poB 
conciufionein  in  caula;  quintane  produci  potiunt» 
irt  voluit  Rom.md.l.aamoncndi.  nmai.  allegando 
tox.in  l.i  S.vndc  quxmur.tt.dc  opcr.nou.  nunc. 

14  . Tertio  vdimltinircscoiKlui.incatu,  tmquolu* 
ilex  procedit  ex  othcio»cum  poiUtioura  producere» 
fi eidem  hoc  videatur  expcdia'»  cumC?demnonlie 
fuduu  via»acgaic4a(loralis,dccaul!poiFdc  ptc^ir. 
lic  Abb.in  &cu  ciaiuocdub  uu.  Kdc  ioUi.de  in  exum 
dilcOas>hibnu..i.mfdticuMite>m  his,dc  fid.iiillt.  cui 
^cedir  BotniO  oaudituudcproairadcm  ientii  Bald. 
in  Lcir.fi.C.timi.(elci. n6 polle»  de  deatum  dt a Do. 
IVonm  dccd.2.a}]4s  641»  eadem  mottua.de  teJii.  m 
itou.de  Spcc.in  tit.de  renuede  conci.jT.i.va.de  Icias. 

15  <Q^no limitatur codulioin  eautiscnmiiuitb.tcu 
etiam  inoircus  preibarcpotljtpoUcddunoiicmin 
C3ulaj7g.laUuiixatrc&tFdc  puen.de  l.i.tt.deq.  vbiid 
apeae  ex  pl  icat.  1.  C.  fic  nota  nr  icnbcntcs  in  1.2.4  .de 
Mrigde  pupil.vtdcKuirBart.in  1.2.4.  Vibo.  rapt.  hoc 
idem  ccoluic  AU>.m\:.cum  diicdus»dc  5d.inlhn.ita 
ociam  tradidcrcfiaJdm  f i .vcti.quartoquarnc.  C.dc 
condandtb.de  Rom.in  I.  i.tF  de  aibitr. 

x6'i  quiain caulisctiminaiib.nocdduno 

m e^ufa , icd  de  innocentia  zei  potcU  Icuipcr  deduci 
Wq;  ad  Iniamdccudum  Balin  auth.iubcmus  de  lud. 

1 7  Linma  quinto,  t qnandoipfa  inllni  produci  fhc* 
j imr  poU  ipiam  conciulioncm  parte  altera  preieme» 
CL  noin  contradicente , ;adc6  quod  ii  admittamur  n5 
poitxii  appdlad.arg.d.c.cU  dilccitnscxt.de  odanltr. 


dcd  c paitOTalls;  nam  ex  hoc  videtur  rcnundaiTcipn 
conclulioni»deperhuiiifmod>admiirioncmtijincrc' 
uocatarprout  notatur  in  clem.iiepe  de  venb.  ligni. pet 
Bal. in  l.pcrcmptorias.C.renc.reicin.non  pofle.  de  per 
Card.in  clem.a.nu. de  reitib. 

18  Sexto  poteris  liinitarc>t  quandoconcluiioenctfa 
^.2  in  caufa  Principalitdc  in  caufa  appellationis  pro* 
ducanturinfirumcta  ant^uain  eflet  conclulum , ea 
nun  Iblum  inUmmentaded  etiam  tcUestunc  produ* 
ci  polVint  authorib.  lnnoc.de  Card.uid.  c.cuiiidilc- 
4lusdc fid.inll.de  c.i.cxt  dc  cxce.  quod  de  confirma’ 
ucre  Ahb  de  Burr.inc.cum  veniirenndctcUib. 

19  Scpiimo limitanda  cBfin  caiilapublicj;pupillicc 
cleliar.de  milcrabiiiumpciibn.irum,aclocomnipio- 
mniivc  obleruaucrc  Ooct.in  d J.ndinoncudi » de  in  c. 
intermonaUerium,  etiam  in  caufa  poduni  produce- 
re inlirumcma  de  nouo  repcrra,crgo  fortmsamclcii 
tcntiarn.de  publicarum  procdliim. 

20  Oclauo  limitatur  tmcaulisfuinmarilsdcquibus 
ad  inlUntii  vmus panis  poB  conciulioncm  in  caufa 
ludex  poterit  aliam  panem  inicrrogaie,dc  petere  ab 
ea, quod  etiam  producat  inlUa  , ve  Bc  hoc  extat  glo. 
iing.in  cic.fiBpc.de  vcrbllgn-adidc  rcfpondit  Rom. 
in  conf  i7<^-heq  dccilunuila  Docl.Rot.dccif.io.in 
amiq.de  dcc.Rot. in  focm.i.n.jo.ranonib.ibi  adduci. 

21  Nono  limita,!  vbicunq.  ludex  ex  aliqua  iufla  cau 
fa  peteret  apene.vt  produceremur  inllruineou , pro- 
ut tenet  Spec.m  tit.deallcg.de  codul.^.i.dencK.Bal. 
in  l.i.C.feiu.cclcm.non  polle.  . 

22  Decimo  limitabis,!  nUi  quis  produceret  inBrumc 
ta  poB conciulioncm  ia  c-aiua  addeclarationcm  in  ■ 
(Irumcniomni  produciomm  ante  conciulioncm  in 
caulj.tcxt.cB  not.in  caudms,  de  rcAit.  in  huegr. 

2}  Vndccmiq  limites  vchm.Jquandom  caula  verti, 
turpcriculuui  animx.  nam  tunc  poicit  tudcxcx  otH- 
CIO  recipere  probationes  et  poli  conclulum  in  caufa, 
quia  couclulio  m ci  non  ligat  m^cem.iuxt.lcmcnr, 
Card.inconl.74  jncip.Titius.vtctiain  volucre  Holi. 
& lo.  Aiid.in  c.ad  petitionem,  de  cautpoi.de  propvc 
decilum  c(l  4 Dcxa.Rot.m  dcc.r.u)  nou.  Bal.  quoq; 
idprobauitin  l. eu. propria  in  fi.CfiqsaUernvcl  libi. 

24  Duodecimo  limitanda  ell,f  quado  agitur  dcpio- 
banda  excommunicatione,  qua.  vtiq.  probari  potcB 
nonobllaniecoaeiuiioncm  canU  lu  placuit  Spec. 
in  m.dc  ici)un.dc  conclu.S.  1 .veri.'  de  Rias,dc  in  tit.de 
cxccpt.de  eradiditgl  yh.dc.vnic.eo.tti.dccxccp. 

25’  EicadoeUiquialcmpcr  immincepcciculumani* 
nix.proutfupr.ndielumfuicm  t i.hmit. 

26  Dccimou^io  limita,  ^uanJoimtnineret  aliqua 
Cu|,dco$  caula,  vd  ratio, pioptcr  quam  admlttcda  Cl- 
ient inllra:  quia  tunc  cot  um  piodudicMit  non  obBa- 
bic  conciuiioin  caura»qua«uio  maxime  parsfc  offer- 
ret iurarc,quod  de  nouo  repen/t  di^aiumumdra , ve 
liipkdichiin  but  in  prion  inmtatione;  de  ita  et  dicunt 
Roiuandil-i  tf.de  atb.c.  ad  nollram.  cl  de  lurciur. 
BaUn  l.vaica.Cvt  qujc  defaduo.de  Biier.in  c.  dudu, 
ci  2.in  4m0e.de  elect.  vbi  dicit  exceptiond  notariam 

27f  poBconelufiiic.ifupcrueiucmem  poQeopponi. 

28  Limita  dcciinoquarto, tm  alLcgatiombus  luns,  dc 
coofUii$»k>^rum4iux  etiam  poB  eoiKlulioncm  in 
caula  produci  polliim ^vt  dicit  Card.  in  d.  conf.74'  ^ 
fciponium  eU  a Rom.in  d.coiu.  176.de  icriplit  B^n 
c.vlt.dcprobat. 

29  Qi>i  tn!inc.paBoraliS)BQ.tit.  vrtcocrccotrahum. 

Liinita  dccimoquinto , t quandoper bcncliciuin 

lellitutionis  iu  integrum  j(bbueniittur>vd  ccclcllc^ 
vel  imnoruvt  probatur  in  c.audicis»de  rcBit-in  integ. 
itaroganisrdpondieCardan  conf25.incip.in  caula 
Amaretiivci  iimiii  ex  clauiiiia  ( B quis  inihux  luBa 
caufa)vtin  c.iQuauuit.dctcBiJb. 

Limita  dccimolcxtbdquandocx  Avio  fori  no  ali 
ter  Bc  conclufio  m ea, prout  Atm  ciuitacc  V encctacu 
pa  cutus  Pala ti) ) in  quibus midoidrliomm  iudio u 

At  pix- 


ittpTzeepraffl,  fp  pjrtcs  debeant  deducere  & produ- 
cere quicquid  volunt  in  termino  tridui  aliccr.dcc.  9a 
lapio  rermino.necin  prima  initantia, nec  in  appella 
rione  producere  poflunt , neque  ad  cxcellcncimma 
eiusciiiiiatis  conlilia , prout  attcllatuiNoueU.mfi>- 
ptadida  rcg.  1 7-  vltiina  fallenda. 

CO’N  C LVS  ! O TKCCCXXini. 

ARGVMENTVM. 

Inftrumenta  an  probent  extra  territorium 
conftituentis  notarios. 

SV^MMARIVM. 

I lafirumintt  condii  j i notorio  mm  protaiu  tturo  territo 

rtum  ertan*is  notahot. 

i Qudteon/itutafttMOtanum. 

3 Cof^i.'u:ufitOHbslMtmasor*mdu^hrita/tm  cwfJlitmHe. 

4 /nJtrumif/:a  conJitd  j notanoin  ttrrhorio  twJhtufntiU 

vbtqut  pm  h.intitr  Romana  atria. 

5 Probationi! lui  ortum d principio  nb  toiii mutationi  lotin 

6 Scriptura  njiruata  in  arcbiuiopublito  yiSi"  edita  probant 

fotum  in  territoriOjnon  vitra  urritormm.Contrartum 
num.t. 

ContiUatio  FeUnjidbo<rm£lih  tfu.S.&xieraaddte^a,vt 
num.  9. 

30  Injirumtnta  probatextra  territorium  tnantiinotariot 
confuetudim  aliter  non  dicante. 

I I Jnfirumenta eonJeSa diudieibui ebartuUryi probat ex‘ 

tra  territorium. 

1 2 luriJdUiio  eontentiofsptnvobmtaria^pbt  extra  terrko^ 

rium  propagari. 

1 3 Injirumtnta  condita  a notario  extra  ierrttorrnmfed  ta- 

men inter fubditOipnAani  quoadtpfoi. 
l^lnjirumentum  condaum inter duot  forer^i eontrdkHet 
in  eodem  loco  probat  extra  territorium, 
t ^ Injlrumtnto  conditoextra  territorium , ebtra^mt  ex  bot 
in  tn  i irummto  celebrat ui  non  fit  irritus, 

16  Ihjriemtntum probationem  rtffimt^iom fubfiatiam  eon- 
'(i-ailui. 

ijLwtrai^iai  valetUeet  infirurnemurneonditHm  fitdnoia 
rio  non  defcrtpto  in  matricula. 
jS  Statutumloquens  de  contradu  ni  habet  toesem  mmfiru* 
.neotojtee  eeontra. 

X 9 In/lrumenta  condtta  d notario  creato  ab  ImpireUoritVif 
fummo  Pontificevbique  probant. 

S^Mhet  habent  merum  Jmpormm.poten  extra  fisam  iu 
tt/aidionem  exercere  iursjdidionem  voluntariam , tP6 
conteatiofam. 

■z  I Tabefliunei  creare  e fi  de  bh , q^  Spedamt  ad  iurifdidioni 
veiuntariam  non  contentio/am. 

21  Ihfii  umtnta  condita  a notarffs  creatis  ab  babentibess  pote 
fU:eaj'ummo  Pontifieepjel  Imperatore  cAsique  probJd, 
i)  umentaeondsta  a notario  Jmperiali^velPoiUifieiOt 
i ’ui  alias  erat  notarius  creatus  ab  aliquibus  comnmui- 
tauiui  vbiqsuprobaut. 

24  Judoritas  vtiiis  non  viiiatur  ob  inutilem. 

25  •idui/ufistuturexeapotefiateyquf/acitadumvaUn. 

26  Infirumenta  condita  a teatarto  Imperiali,  vel  Pomtifieio 

vbiqueprobam, etiam  non  obSiante  ob/eruantta  m eon 
trai  tum. 

De  quo  dubitat  autbor,nu.3.y, 

‘dubitari  folct an  inftrumenfa  con 
X X wl  r , ditaanorario,tcrcato4Rcgc,prc 
lato  vcl  vriiucr/itatibust  qutccx  coTucrudinc  poflunt 
crearcnwarios,^  coufcda  finicxtra  terriiorm  con- 
ftimcmiu  proWf  nccnc,4:  non  probare  habemus  de 
otuma  DaRot.indcc.y.al»4s  191.  loftriimenta  c6 
^ noiLpcrmori  audloritaic  Inno» 

4c  Hoit.m  c.  P.  tabellio,  eiofitit.  de  lidanUtum.hoc 


lofephi  Mafcardi 


ctIS dirimit  Bcllam.tn  decir.ii*Com£s  iit  comita^ 
idq;  comprobat  BaJ.  in  rra£(.dc  tabellio,  in  2.q.pno.  ^ 
& icquitur  Mil.  in  repcr.in  verf.  inRrm  perno* 

tarium»qui  ad  hoc  citat  Bar.in  l.i.ff.deofti.Procoa^ 
dc  leg.&  Ant.in  c.per  vencrabilem.2g.c0t.in  vetCor 
amedidis,  qui  fil.  (Int  legi,  ad  idem  rerpodit  ipfimnct  *' 
Bellam. in  con (.  4 2. Dominus  Vgo de  Ombiliooe. 

a nu4.dc6.inquiensibi,.quodduorunt,tljqu«iacifit 
notarium  tiuramenram>rcilicct,  quo^ptzlbrinrui 
creatioocx.ad  audientiam  de  prxfaip.fecundum^a 
thoiiras  condi  ruentis  eum  nocarium:vcexptd^  pro 
banu.in  auih.de  tabellione.  /.i.collat4> 

5 Verum  maiorem  aurhoritatemt  habere  nonpde 

notarius,  qu2  habeat  Dominus  ipfum  conflitue^. 
ncmo.fF.de  iur.dt  id  clare  prwariin  e.Rom^na. 

deforocompet.a0eriribid.Bellam.  ad  9 etiam  alie* 
gat  contex.in  1.2.$.  vlc.fr.de  oRprocoQTdc  Icg.  vbi  le 
gatus  proconfulist  qui  habet  lurifdi^ODcm  A procd 
Iule  ooap5t  voluntariam  iurifdidionS  extra  prouin 
Ciam  excrccre  vt  etiam  notat  ibi  Barto.&  recundum 
Bcilain.idem  tenet  Collecan.in  c.cG  loannes.in  fi.de 
in  d.ccu  P.rabdliode  fid.inftru.de  ab  hac  opinione 
neminem  deuiarc  teftanjr  ibid.  Bellam,  d.nu.  6.in  ti. 
cuius fditentia:  vtique  faucr  contex.  in  1.  cum  vnus. 
S.isqui.  ff.de  bon.  auth.iud.polT  vbi  iuflus  pollidcrc 
intelIigiturinIo€0,inquo  fccxrcnditiucirdidioiu* 
bentis,  quod  dc  idem  confirmat  in  €onf.*43.  fadum 
fccundum.nu.8.  verfidc  quoad  primum,  dc  fuit  di^u 
Spc.in  tir.de  inftr.edlrio.}.  rcftar  videre  verf.  quid  dc 
his.nu.25.de  (equitur  lo.  Andr.ad  efi  rcuerccns.in  no 
uei.in  c.Romana.$.  vlr.de  foro  compet.  de  in  c.  Ab- 
bate prope  fi.  de  re  iud.  lib.d.  iftud  caS  tenet  Dom.de 
Phil.Franc.in  d.c.  Romana.d.  $.vlt.  pcrillum  textG» 
dc  pcrtex.in  d.l.2.S.vJt.fFde  offiProconfide  leg.idquc 
cognouic  PrxpoTin  c.pcr  venerabilem.  $.  videbatur. 
coF  lo.qui  fil.ftnt Icgi.quo  in  loco  poft  Bal.  Anto.de 

* Abb.c^turvnaroeoce^oroncsid  fcoftilcraibcn- 
tcsrquibus  adhaeret  poft  Abb.Fel.in  d.cxum  P.tabel* 
Uo.nu.  1 S.licet  ibi  in  vcefide  per  haecidicat  hanc  femS 
tiam  efle  controuafam. 

4 SecusverodicSdum  eflfetdeinftristabhoiurmo* 
di  notariis  conditis  in  tenirorio  conftmientium,quf 
vbique  locorum  ecta  m in  curia  Romana  probare  do 
cecphil.  Fran.  in  dx.Romana.$.vlc.deforo  c5pcr.p  x 
tex.in  c.cft  dile(lus,de  fid.tnftru.vbi  inftfa  confeda 
reoindum  coofuetudinem  loci  ab  eo>  qui  in  eo  habe 
batauthoritatem  probant  extra  tenitorium  , dc  ctil 
extra  fuam  iurifdiaiond  in  fixo  Eccicfiaftico,  iftud 
etcenerBar.ini.  t.fF.deoffi.  Proconf.de  Icg.  de  afleue* 
rauit  Fcl.in  d.c.cum  P.  tabellio,  col.pcn.nu.  16.  verfl. 

* duodecimoquaehrur,defid.inftr.quoinloco*  om- 
nes communicer  feribemes  huic  rei  afientiri  reftaCf 
ex  quo  eorum  origo  cft  turidica , dc  habet  authorini- 
tem  dc  principium  cum  omni  neceflaria  folemnict- 

j tcapprobataiiurccbi.Vnde  iusprobationUtond 
A pnndpio  non  tollitur  mutatione  loci : fecund3ar. 
dc  Bal.in  1.  t.C4e  fam.trin.dc  fid.cath.de  per  FcKin  lo 
coproximealI^aco.‘idem  SrrenctBcllam.d.c6f42. 
D.Vgo.nu.6.allcgat.  Spec.tir.  dcinftru.  edit.i^.rcftac.  ; 
verf.quid  de  his,  dc  iftis  accedit  Bonifii.  de  V iteili  in 
clcm.dudui  $.ad  honord,  col.pcn.de  fepul.  inquiens 
ibi  inftfa  confeda  per  notarium  creatQ  i RcgeFran 
cix,vel  Aragonum  infrieorft  Regna  precare  vbi- 
que jfccusfi  finteonfeda  «tra  comm  tenitorium. . 

6 Dtuerfum  ab  haere  vf  ficneire  Bal.in Kciemplo.- 
col.vlr.C.deprobat.dum  volaitfcctpturasrefenutaa 
in  Archiuio  pubUcojfi  edantur, fblum  probare  micr  t 
ritoriomon  afli  vitra  territorium : idem  cenfuit  Dec 
poft  Alex,  in  auth.  fi  quis  in  aIiquo.col.7.poft  nu.24. 
verf.de  pfiedi£U  conclufiaC.de  eden. 

7 Vcriim  i Bal.diflcntirc  f vf  Arcr.in  c.cu  caufam. 
il  i.dc  prob.  vbi  fcnpfit,  faipturas  hmOi  in  Archiuio 
xepcaasjaobarccuamvbtcunqueyftcut  dicitur  de 

mftru- 


Dc  probationib.  ,Goncl 

ia(in]jnenco>coni«£lo  i notariojpcrdoarina  Bar.in 
d.l.  i-nu.jd-vcrt.ctcdo  tn,  C.de  (umjn.trinit.3c  rid  ca 
ihoLdc  pctcontcx.in  l.C<biis,dcpw>b.  vbi  ^baiio>q 
fit  cx  wlibJibns,vcJ  IcnpujriSpcfiporcmior  tcdib.Eo 
magis ipit debet  vbiq;  valere,  q probatio tcftiuin,& 
dfthacfcnproru repugnantia  mentionem  facstFdi. 

inc. ad audientiam, col-4nu.i2.  verlicoiura  iilapra:- 
fiimptionc,dcpr?rump.  q refcitBclla.in  e.  2.  coi.  10. 
dc  fid.inftr.^jccnte  doiit,  Batt.jn  d.l.t.rccitatampcr 
Arct.dTc  fall^,6t  contrariam  dccil.Rot.lup.allara: 
apualias  s.InAfa,  dc  fid.inltr-in  nou  Dc.quo  tn  ego 
ioni  miiaius,Mam  imo  Rot.  in  d.dccil. 29 1 .idedicit 
quod  Bar.Uid.l.i, nec  viU  in  reci repugnat. 

t Verum  tamen  fFel.  in  d.c.  eu  P rabdJio.col.pcn. 
lA  (2.q.nu>t6.de  fid.mftru.h^ytc^duhitationc  pnelcn  • 
tKn$.licetdo.«anon'mcminerit,airerit  Bal.dodriiia 
in  d.  J.  nec  exemplo?  proccdercin  fcriptiira  pn tiara, 
quz  probat  inter  Aibdi ros  vigore  conitietudinis,  qua: 
conmciudoad  alios  non  extenditur. 

Ifttid  tamen  nihil  cft,!quia  eadem  ratione  idg  edet 
dicendum  inconluctudinc  dante  authoritatem  illi 
notario,  quod Ula  conluctudo non  dcbcrctadaliu 
locum  extendi. 

Qua  propter, vtin  haccdtroucrfia  quid  lenriam  in 
p medium  proferam,! hasduasopiniones  tuendo.  Ile 
poflernderi  arbitror.Bjl.ind.l.necexcmplov&  DD. 
in  d.c.ad  audictiam,  loqui  in  feriptura  alias  lui  n.aru 
raimpcrfccia,vr  in  exemplo,  quoditn  piobat  inter 
iubditos,qu  fuit  cuAodituin  Archiuiu  publico  non 
afit  extra  ilium  locum,cuius  rei  ratio cA.  Nam  extra 
illum  IcKum  cA  exemplum,  dc  Icriprura  impcrfeAa, 
quae  non  probatjfccus  in  cafuiin  quo  loquuntur  DD. 

ind. dccii.291-dcBart.in  d.l.  I.  C.de  einaii.  iibcr.quia 
inAfm  confedumper  notarium , qui  porcAin loco 
inArumentum  conticere , tali  inArumento  confedo 
illud  cA  iolemne , Se  ideo  vbique  ranqu.am  iblemnc 
probat : vrdicir  Bal.in  1. 1. C.de  lumm.trinit. 

■ Priorem  vero  conclulionis  noAr?  p-artC  primolo- 
. locolimitabisitvtvcra  At,vbi  conluctudo  aliter  dicta 
ret ; illa  enim  extame  probaret  inArm  contedu  ex-: 
tra  territorium,  cum  conAretudo  ipfa  icruanda  fit,  e. 
cumdilecius,deconi'uetu.cuiusticx.  authoritate  per* 
morus Fcl.in  d.c.cum  P.rabelliacol.A.poAnutn.is. 
verf.de  per  hxc  paAtiscA  dubius,  dc  Ad.inAr.in  cand. 
dcicenditfentenriam , dc dchacopinionc,quai  fuit 
aliquorum,  facit  verbum,  Prxpolitus,  in  c-vcncrabi-, 
lcm,S.vidcbant»col.  10.  dc  for.compct. 

II  Secundo  loco  velim  limites,  tvtprcKcdatconclu 
fioin  notarijs  nmplicibus.lccus  in  iu)cariis,qui  eflTcnt 
indiccschartularij,  qiii  habent  maiorem  iurirdidio> 
ncm.qfimpliccsnotarij.Eocnimcafu  valcnr,dc  pro- 
bant inAra  confeda  extra  territorium,  vt  Icriptutcli 
quitFel.m  d.c.  cuP.iabcliio.poAd.nU.ts.  verfatem 
pot(aluari:arg.eoium,quxiunt  notata  a Bar.in  l.vlt. 
Cvbi  dc  apild  quem.Dcquo  tn  ego  dubito,quia  nec 
iziurifdidio  contcntiol'a,tncc  voluntaria por extra 
territorium  prorogari, Bar.in  l.i.nu.x^.vcrl.nSadus, 
C-de  fum  nimt.de  Ad.cath.pcr  tex.in d.l.i.  A.dc  oAi. 
pioconf.de  lcg-<q  legem  inAabilcm  ad  hoc  appellat: 
ideo  non  vf  quod  valeant  inAmmCnta : vt  nor.  Ant< 
dclequitur  Pnepof.  in  prxallcgaio  e.  per  venerabile, 
$.vidcbatur,col.io.qui  iil.Ant  legit, 
x/  Terno  limitare  poteris,  tvtlocu  non  habeat  hzc 
COncluAo,  qn  notarius  creatus  ab  vniuerlitatc  conti- 
ceret inAfm  extra  territorium  illius,  qui  illum  crea- 
vit notarium, fed  tn  inter  fubditos  fui  retritorij,  quia 
tanc  quoad  ipfos  fubditos  valet,  dc  piobatinAfm : ve 
clcgantci  monuit  Bal-in  c-cum  dilc^s,  nu.  i.dc  Ad. 
inAr.de  fbrlan ratiohc,quia  cius  lunldiclio  inter  fub- 
ditos non  e A limiuta  tcnitorio:pcr  l.quaero,  ff.de  fo- 
lur.hoc  idem  cautum  cAa  Fely  .ind.c.  cum  P.  tabel- 
iio.nu.  1 8.vcrf.i4,dc  fiddnAru.fubdensidcm  cAc,qn 
<4  notarius  creatus  «bvoiuafitatetcoitficcrct  ioftttt- 
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mentum  inter  duas  forenies  contrahentcsinco.  lo- 
co: quia  falrcm  ratione  conrraftus  efficiiinrur  liib- 
diti.c.vlt.dc  forocopet.  ideo  valcbircontradus  quo- 
ad iilos.diocidctn  plaaiirPrzpol.  ind.c.pcrvcncra- 
bilciS.  videbamr,  qui  AI.  Ant  Icgir.  ad  quod  ciear  Bai* 
in  J . 1 -Cxic  fiimm.trinit.&  Ad.cathoi. 

Quartoloco  vJtra  illos  cA  nbi  limitanda  conclu- 
I y fio,  1 9 Acer  extra  tcrritoriimi  non  valeat  inAfm  i dc 
• fitnuliu,  oontrariustn , dc  adus  celebratus  inAfoex 
iiocfloii  AtirrmiSyqoia  cAquid  diucrium,  de  iepara' 
tum  ab  ipfi)  inAiaivrdeclarat  Bar.in  J.A  quis  legatu, 
col.vlt.iri  prin.ff.de  falf.de  Aiex.in  conf:i70.num4- 
1 64ib  ... InAfm t ehimid'picitprobationan.1.  cOtra 
hitur.ff.de  pig.de  non  fiibAantiam  corradun  dc  ideo 
iqui  renunciae  inAfononvf  renuntfare  dcbiro,f#A 
-nn  probafioniipliusihltfir-vt  ioligoi  ter  dixit  Batdiin 
l.Labcot§:i.verf.quid  A quis, ff.de  pad.vndclicctin- 
Afm  extra  tenitortum  cofcclum  nullum  dici  polTe^ 
-validus  tamen  rcmancrcontradus, qui  per  rclecs cx' 
inde  probari  potcritvdc  erit  probatio  xquiuaicnsin- 
itfo  e.  Ioannes.co.  rir.ira  confulendo  refpondir  Dee. 
in  conf.i7-Vifo  puncto, & diligcnicr.col.a.nu.j.vcr. 
teruo  principaliter, dc  in  conf.idp.diligErcr  protenui 
fiicoltare  mea.  coi. 2.  in  prin.  poA  nu.i.  veri,  fird  tunc 
cAcrcontidaandu  ...aefuif  primanum  didmii  Ang. 
in  l.vniuerlbs.C.de  iteCutio.lib.  10.  vbt  monuir,m  ii- 
17  cet  Aaram>cuSi(nr,-tt]uod  non  pollit  conAci inAfm 
nili  per  notarium  ddctiptumm  matricula,<q’  A con- 
Acintiu'  pcrcum  ,qtii  lidncA  defcripuis,  valet  cotra- 
du.v;Afi  hzc  patrocinanttiMrad.pqiBal.in  l.Vlr.C.dc 
falf.cauf.adic.lcga.vbi  AamtA, quod  loquitur  dc  con 
13  ttadofnonhaSct  locimi  ininAraincnro.nccfi  Io- 
qnitur  do  inArumenro  habet  locQ  in  conrrafhi,quia 
vriHxainusdiuerfafiinrfdi:  diucrfisnon  At  iliatio.1. 
PapinianusexuH-.tf.dcminorib.curn  limil. 

19  'Quimoconcliinotiein  litnira.tvt  ioaim  Abi  non 
vcndicctioinAmmentls notarii  creari  ab  Impcrato- 
rc,vcl  Ibaimo  Ponti  Ace, ^ probant  vbiquc.ldcirco  fi 
normuis  lmpcrtaliscondit  JnAfin  inrertis  ecclelia 
probai,&-econtra.  vf ivlt-ln  d, e. cum  P. iabdiio.de 
fidaoAm.hoc  Idem  tenuere  Dom-in  d.decif.y. alias, 
x^nde  fid.ihAf.in  nou.  licq;  decidit  Bell  a.  in  dcc.zr. 
cotncsincomiractv.dc  indcCi(.M6mfirumEmin  no- 
rariorum.ejftidemc-uprdb.iulrfentcofi.iin  BonifVi- 
tali.ind,dc.diidum.1i.  ad  honore.col.pcn.  dc  fcpulr. 
vt3rvO]«ic  Miil.in  rcpcr.in  vcrb.notarius crcitusi 
Papa  in  verbi iiAfm  facluni  per  norariti, quod  Er  au- 
dforitarefua  corroborauit  B.»l.  in  trac.de  Mbcll.in  7. 
q.prin.bti.  /x.ci  riiriobc quiaiquilibet  habens  merum 
aoimperiu  f por  extra  (iiam  iurifdidionem  cxcrccrciif 
rifdiftioncntvoluriEufi . rionaiircuxcrintehriofiin. 
1.2.ff.dcofA.  proconf.  de  Icg.  creare  tabcllioncscA 
2 1 dc  his,!qiii  (pcftiiiVAH  rUriftli^lonE  volunraria.nd 
aurem  contcntmlivB.  ylpiltiif:  • e-  pet  vcncrabi- 

Icm.dc  ibi  id  tradidit  Pizpol^  col.p  in  4.q.qui-fil.  fint 
Icg.id prairerca  fenfit  idcB4l.iu  inargarin  vcrb.ruota 
rius.vcrf.i6.iffudq;  toArmauit  AbbpoAGalp.Cald. 
Petr.de  Anch.dc  Card.iiic.ncut  col.4.fubnu.ia.vcr. 
cocnirium  adheum  fcq  ncclcr.  vel  moua.  fecul.neg. 
fc  immir.horuQ)  leiuctix  Ic  lubfcnplit  Fcl.  m d.  c.cu 
F.tabcllio.col-ipen.in  q.  1 ?.  nu.17.  Se  col  vlt.inq.i  5. 
fiib  nu. r8.  dicens  id  cflerpecial  ppiprxrogaciuS  eo- 
xuionotariisPapaiibustdc  lmpetialibus:aliegat  Oo. 
in  c.Romana.S. vlt.de  foio  compe.in  6.  Se  ibidem  ce 
firmat Philip.Franc.poA Bar.de ^l.  inl-i.Odcfiiin. 
ttinic.in^.  q.  id  poAremo  preraliosiat^  ,pbat  Bella, 
in  d.conl'42.  Do.Hugo.deCabilione.col.1.  Se  3-nu. 
S.&  9-  vbi  tenet  notarius  Imperialis  Parilijs , & fic 
in  Regno  Francis  poffirinAfm  conficcrc.nam  liccf 
Rex  Francis  non  rctogooTcat  dc  fado  Imperatos 
rem,  & oliin  Imperator  effet  dominus  omniu  dc  fa- 
do,dc  nupenon  lin  tfi  atrenta  vniucrfali  lurifdidio- 
tjitic  iuicicx  quo  df  dommps  valebunt  omnia . vbi 

fubdit 


1 
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fiibdit  ita  tenui  flTc  inoeterata  confuctudin2 , & c6em 
obferuantia,  5c  ira  elTe  tcnendu.atq;  hocidem  ircru 
confulcndo  repetiit  ipfcmct  Bella. itlcof4^  facium 
fecundum  cft  tale,  coi. 5. nu. 8.  vcrf.&  quoad  primfi. 

Hanc  podremam  4 nobis  limitationem  traditam 

22  poteris  primb  loco  ampliate,  f vt  & procedat  in  no- 
tariis creatis  ab  habitibus  pordlarcma  fummo  Pon- 
tif.vcl  Imperatore,  huiulmodi  enim  norarii  poterut 
vbiq;  inftrumcnta  conficere , eaque  probabunt ; iux. 
Icntent  Bar.in  i.  1. fF.de  oific.procQnf.  & legat.  & in  1. 
r.&  ibi  Bal.C.de  fumm.trinir.  quimm  fcnt£tiam  fc- 
qiiutus  ctt  Anto.de  Butr.in  d.c..pcr  venerabilem,  qui 
fil.fint  Icgir.atquc  Philipp.Franc.In  d.c.  Hoinana.S. 

vlt.dcforocompet.in6.  -itl 

aj  Secundo  eandg  ampliabis , t vtverafitin  notario 
Impcri.ili,&  Pontificio,  qui  alias cfTct  notarius  crea- 
tus ab  aliquibus  communitatib.nam  cum  in  ifio no- 
tario concurrant  diue  potefiates,  vna  imperialis , per 
quam  inftfm  vbique  valet,  alia  vero  particularis  c5- 
municatis,  fecundum  quam  infirumentum  n6  valet, 
nifi  in  tccrirorio,&  iurifdi£lionc  coflitucntis,  vt  ante 
dixi  , valebit adius  ex  vi  potefiatis Imperialis vrilisj. 
i.ff.quod  fal.ruto.auth.gcfl.erit.idquc  videtur  ilmue 
re  Inno.inc.cuinexoificii.dc.pnercript.  vbiaitautho 

24  ritatem  vtilcm  t non  vitiari  propter  inutilem : arg.c. 
vfilc.dcrcg.iur.in6.&  inhachypochefinoftra  ficrc- 
iponditidem  Bellam. in  d.conil42.fubnu.io.&  fcq.-  • 
fimilc  cft  quod  notat  ide  Bclla.in  decfi.mortuo  proc 
curatorc.in  fi.qui  allegat  nota,  perinno.  in  c.cum  ex 

25  officii, dicens,  t quod  luftincatutadus  ex  ea  potefia 
te,qn*  facit  adum  valere.  i 

Tertio  amplianda  cft,  vt  eadem  limitatiolocG  ha 

26  bcat.fet  non  obftantcobCfiuantia  in  contraria  r vt 
hanc  extare  Parilijs,  inquit  Bella.in  d.  cdf4z.fub  nu. 
S.vcrf.fcd  his  non  obftantib-quia  no.  valet  ifta  obfet* 
uantia'impcrfeda,cum  vfus&  cois  obfemantia  con.i 
ttarium  obtinuerit.  IdcoinOfa  Parifijs.confcda  per 
notarium  Imperialem, qui pbtvbiqdocomm  infva 
conficere,  valebunt,  3c  tcnebunt,atq;  probabunr^c 
fenfit  Bella,  loco  nuper  addudo.De  cuius  tn  opinio 

27  ne  plurimum  ambigo,  t cum  & vt  fupta,  fi  memini- 

ftis, dicebamus inhuiufmodi  potcftatibu$,multuin 
coiifidcraturconfuctudo.Vndcficxtctconfuctudo, 
qi  notariis  alicuius  vniucrfitatiscrcdanft  cxttaterri.i 
torium,valetconruetudo;vt  antea  tradidimus, quod 
idem  dicendum  erit  in  ifto  cafu,in  his  enim  plurimu 
confucmdovalet.hoc  tamen  tu  videris.  'i 

QOJi  e LVS  I O DCCCC^XVlll. 
ARGVMENT  V M. 

Inftrumenti  exemplatio  quando  probet,vcl 
non  probet  parte  non  citata.  ■ ' 

ZVMMARlVM^ 

Z Inflra  txtrafia  in  partibus  in  vim  compulforU  parte  n8 

citatanonprobant.  Contrar.nu.i.Concil.nu.}. 

4 Vna  dtctfio  declaratur  per  aliam  JieutUx. 

5 Partis  citatio  requiritur  in  publicatione  ttfiium  ^vtiyih 

produQtonein/irumtntQrum 

6 InJlH  exemplo  extraho  ab  code  notario,  qui  fuit  rogatus 

de  originalipars  non  cft  vocanda.ty  eur.Contr.nu.y. 

7 Bonorum pofefio  non  tjl  danda  ex  exemplo  ttJUmenti  ab 

eodem  notario  cossdito , etiamji notarius  dseat  illud  tjfi 
■ exemplum  ttjiamefitimanufseaeonferipti. 

‘ 8 Inftrumenti  exemplum  probat  cum  exemplum  fumptum 

«fi  ab  eo.notarsoeumfalemnitatibus  requijitis.  ... 

9 f nteUefius  Mare.  Anton.  Batar.} .Js  quis  if  duobl  i.  f. 

de  bonpof. feeun.tab. 

10  Intellefius  Akasd 6.(ip  in  dnobd.  t.ffJebon.poffec.Utb, 

X 1 Jnfirumtnii  exemplum  pnobanet  Jiidpmaetnotariuts 


qui  fuit  rogatus  de  originali  tantum  fefubjiritaf , liet 
partem  ad  noce  fi  vocandam. 

1 2 Infrutssenta  txtrafia  in  partibus  in  vim  e8pulforsa  prb' 

bant, quando pars  in  partibus fuit  citata per  ij^fn  com- 
pulforem,ix  ftbi  boe  fuit  intimatum. 

1 3 Collefianei  error  in  deeif.^alids  290.  de  infiruan  antiq. 

iy  in  deeif.i. alias  10.  eoJit.in  nou. 

14  Infirumenta  extrafla  in  partibus  in  vim  tompselforia 

probant,quando  exemplatio fafia  fuit  in partibus par- 
te non  citata': ftd  tamepojl fafiam  exemplationemfdk 
citata  in  curia  ad  diceitdum  contra  produUionem. 
Exemplum  videtur  pars  approbare  etiam  quantii  faeiat 
contra fi,quadotovMur  pojl  ttrmtnumdn  quo  citattit 
nibil  opponit.  i '>  t 

1 6 InfrumentiexemploprqftuSiOy&pofitXtmptatione pars 
citetur,^  comparcat, {y  nibil ofqHmatjOn  in  eo  contenta 
prajumatur approbare, ^nu.ty.  ‘ 

18  Jnfrumeti  exemplumprobat,  euns  exemplatio  fafla fuit 

in  partibus  parte  prafente,  ly /ciente,  nec  alia  citatio  re- 
quiritur fecusjiefetfeiens  iy  non  prafens. 

1 9 Inftruments  exemplumprobat,  cum  exemplatio  fit  dema 

dato  Pontif.  Max.  6 ittdieis per  aUum  notarium , net 
pars  e fi  vocanda. 

20  Inftrumenti  exemplatio  probat, nec  eft  vocanda  pars  qua 

do pericuium  ejjet  in  mora  in  expt  flando  partem.  i 

2 1 Examinatio  tejtium persnittitur  non  citata parte propter 

periculum  mora.  . 

22  Paria funt  exemplatio  inftrumersti,^  examinatio  teftiS, 

2J  Jnjlrumenti  exemplatio facietsdaeji  citata  parte, eum  agi 

tur  dt  praiudicio  certa  ptrfona. 

24  CitatiogesuraUs,rt per proclama,fatis  eft  in  exemplationt 

snftf i fi  illa  citatio  peruenerit  ad  notitiam  aduerfarq.  ■ 

25  Citatio  partis  non  requiritur  in  exemplationt  Prtuilegq^ 

*el  inftrumenti, quando  Jit per  illum,  qsti poteft  toncedt 
re,  S’cur. 

* Tn  r 11  m in  partibus  ia 

AU  ILI  Lilii  ^ULct  vim  compulforiae  pane 

non  citata  fidem  non  facere, dirimere  DD.  Rot.dcc.  . 
i.alids  10.  fuit  dubitatum,  dc  fid.  infttu.  in  nou.  q>  Sc 
ijdem  voluerunt  in  dec.z.alids  264.  licetfccundu  c5 
dufco.tit.innou.vt&ftatuemntindccif.  290.  aliis 
4.inftrumenra  extrada.  de  fid.  inftrum.  in  antiq-licet 
collcdor  illiusdecif.  fblus  contra oesDD.fenferir. 
Conclufioncm  crilhancnoftram  decidendo  a ppto 
bat  Bella.dec.23o.pabiicatione  fada  in  partibus,  di* 
censrequiri  partis  vocationem,  reliquit  tn  hoc  cogi- 
tandfi,5ccum  hacconcl.tranfitMil.inreper.invetb.  ; 
Inftfm  excmplatum.idem  cenfuit  Abb.inC.  Alberi- 
cas.col.2.nu4*&  5-dc  tcftib.  quam  fequituribi  FeJy. 
in  prin.de alii* communitcrfcribentc$,quibusacce* 
dere  videtur  Bellenci.in  rraede  fubfid.charit.q.  1 1 3. 
nu.4.  dc  pluribus  rationibus  id  comprobauit  Lap.al* 
legat.77.TabclUo  publicus,nu.  ?. 

t Huic  opinioni  reffaglrur  f ijdcmmet  DD.  Ror.in 

dec.620.aiiis  44.fi  compulforii.de prefbat.in  anriqu.  , 
vbi  voluere  fatis cfte  partem  fuifle  vocatam  ad  reci'^ 
piendumtranfiimpta,  dc  ita  dicit  feruare  Rot.  DD; 
Aud.  Sacri  Palati;,  dc  licct  dicatur  ib»  mtius  efie,  etiS 
partem  citari  in  partibus;  tamen  fentit  ibi  Rot.  hoc 
non  cftcncccirarium.idem  voluifte  videntur  in  dcc 
689.alias36.dicquodrranfumptum.co.tit.dcproba. 
in  antiquis  dum  ibi  concludunt,  quod  fumptum  in  . 
vim  compulforix  facit  fidem,  nec  dicitur  ibi  aliquid 
de  citatione  in  partibus. 

3 V crior  tamen, t dc  * com  munis  cft  prior  fen  tentia, 

cui  non  «pugnat  dcc.620.de  689.  nuper  allat*, nam 
prior  male  loquitur,  c6  quod  necefle  fit,  vt  pars  cite-* 
turin  partibus, alioqui illud tranftiinptum  nihil  prev 
bat:  vtid  pluribus  rationibus  docucrut  ipfimct  DD. 
d.dec.  I o.aliis  1 .de  fid.inftr.  I nou.de  quo  ad  dec.689L 
ot  dici , quod  tranfumptum  in  vim  copullon.vpro- 
ctcoacoacmibui his,  qus  funt ncccfiatta,f.q>  pais  - 

cuau 
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citata /Ic  in  pardbu^  verg>  fit  idcra  Not.  vr  habet  in 

4"  d.  dccill  lo.aiiis  i .de  fid.infii  u.&  ira  v na  dcci  fio  t dc- 
claratWpci: aliatn,ficut  dr  in  leg;ibus: iuxta  glo.in  I. 
i'cicndum,ff.qui  fatifd.  c<^.  cui  icntctix  procuidubio 
. conuenit)  quod  fimilc  dccifiim  efi  ab  ijldan  DD.  in 
una  alJata  dec.  lo.  vr  fcilicctificut  in  publicat  i onc  tc  - 

j ftium  t requiritur  parris  citatioialids  non  valear : per 
e.  AibcricuS)dc  rcuib.fic  eadem  ratione  producto  in 
iudidofada  deinfifoprobarcnon  dcbctinili  pars  ei 
tetur.vel  nifi  ftictit  citata  ad  dicendum  contra  ,•  cuin 
tcficsr&inftmmeora  pari  pafiii  ambulent, & aequipa- 
Xcntut.lanexcrccdiSjCdc  fid-infir.&  e Ioanncr,co. 
tit.  & e pemenitde  tcftib-cogen.Sc  hanc  fcntcnri.im 
Ifequitui  Miian  rcpcrt.in  vci^.citari  debet. 

6 - Coodufionefie  firmata  t priori  loco  erit  tibi  limi 
canda,a'txion  procedar, qn  exemplum  ilhid  dTcccx- 
traAum  pereuhdcmmetnotariuiqui  fuit  rogatus  de 
originali,  quia'boccalu  incxciiiplacionc  illa  partis 
citatio  noncILnccdlariatfccundu  llot.  rn  dccif.  t .dc 
^d.infiru.in  iK}u.in  pnnc.q>  & voluit  Innoc.  ci  rea  fi. 
Abb.iub  nu.;).Feljui.2.inc.Albcricus,dc  tefii.ca  ra- 
donequiadf  vnicum  infirm.l.vnuin,  lf.de  tcfiam.5c 
idem  tcl.poQ  Abbjnc.vlt.col.j.num..s.vcti.:ncaiu 
tertiotdc  tid.infiram.hocidcm  dccrcuit  Rot.indcc. 
X90.aliis  4-dc  fid.  i nlf  r.in  antiq.<Sc  in  d.dcc.ad^-  ahds 
3.co.tit.in  nou.  idem  voluit  Bar.in  auth.fi  quis  in  ali 

* quo.de ibi  Alex.nu.5.  vccfitercio  fallit, qui  * commu- 
oeiii  dicit.atque  Dec.col.4.nu.  ij.in  tertia  failen.C. 
de  edcn.hoc  idem  er  decidit  Bellam,  in  dee.  1 $.  licet 
plurcs,&indcci.;8.incimatioappciiacionis>inqiiics 
tifocalu  maximam  vim  habere  authontatem  copul 
fotis, & nccciruatcmofiicij,quxpra;rumptioocm  ina 
Ic  fidcicxclirdit , alio  iplc  alijs  calibusacdic  contra- 
dum : ab  hac  £t  Inia  non  fiiitalicr.usBart.in  l.fi  quis 
cxargciuari|s,§.prfrorait,ff.dccdcn.  per  illum  texe, 
idquecognoucrc  Bald.&  Imo.ind.i.vnu,  if.de  idfa. 
dumccofuiti  q?  fi  notarius  dicati  ifiudeif  quoddam 
cxcmplu  fiimptum  de  manu  mea  de  meo  originali, 
idprobarcdicctno  producat  aliter originalcvtdc  ex 
* comuni  faibentiu  firntentia  telfatur  Curt  .iun.in  d. 
auth.fi  quis  in  aliquo.nn.  i i.vcrf.circa  fecundum. 

Ab  hac  to  fententia  difiarc  vf  Barr.ltbi  difpar  in  1. 
j.S.fi  quis  in  duob.  tf.de  bon.polf.lccun.tabu.vbi  pro 

7 fitendo Icriplit , t idem  notarius,  qui  cxcmplificac 
tcfiih  per  eum  lcriptum,diccS)lioccit  exemplum  cu- 
iuiHam  tefiamenti  manu  mei  notarii , nond!edan> 
dam  cxiilocxcmplo  bonotum  pofleilionem , per  il- 
lum tcx.&  pcti.li  donatio.Cdc  don.cuius  Ptonucia 
«um  approbat  Paul.Cafir..Sc  illud  monuitcllc  perpe- 
tuo menn  renendum, in  d.auth.  fi  quis  in  aliquo, nu. 
^.vcrf.idco  fi  notanus,C.dc  cdcn.6c  fuit  dodfr.Bal.in 
xub.Cdcfid.infiru.col.d.q.z.vcrf.  adde  hoc  veru  nifi 
contradus.idquc  vcrilfimum  cA  arbitratus  Roma.in 
l.lcicndum,col.antcpcn.vcrfattcndctamcn  ad  inrcl 
Ic^m, lf.de  verb.oblig.&inconf.i74.  Amplifllmc 
Dod.nu.7.vcrrquoad  tertium, vbi  ait  fial.in  hoc  no 
habete  connaJi^ionem.  hoc  idaii  alleueraiiit  Ale. 
inconf.i7S.Vifisnarratis,poAnu.4.1ib.7.  &Fcl.inc 
iicut,col.4.in  }.dcdarat.vci1'.adquod  cxemplum,dc 
rciudic.vt  & ccnfuitDec.in  c.quoniain  contra,  coi. 
pcn.vcrf.tcnia  conciulio,  de  proba  ■&  ratio  huius  rei 

" lila afferri  potcA, quia  originale  inArumentum  po- 
tcAcflc  vitiofum,  & mon  Aratur  vabisnorarii  aflere 
tisnon  eilc  vitiofum, cum  aAcrat  hoc  fincinArumen 
tOiCtiamfi  interucnerit  iudicis  auchoritas.*vt  rc^& 
animaduertit  Paul.  CaAr.  in  d.  aiuhcn.  fi  quis  in  ali' 
quotd.nu.^.Cdc  eden. 

Vt  tamai  Iii  inter  fe  cfiAidcntcsauihores  concilia 
S ti  poAInt,  arbitror  dicendum  clTc , f nos  loqui- 

mur de  exem  pio  lura  pro  ab  cod.  notario  cum  folcm 
niranb.  rcquifiiis , 6t  tiincfinc  vlla  dubitatione  tale 
cxcmplu  probat,quia  rcucra  originale  vf:5c  itaapcr- 
tc  cbiulcndo  tcQUit  C^d.  in  conl^  7^-  lingulatim  ad 
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lingula,  in J.dub.  vbiinqiiit,,qtfi  notarius,q  rogatus 
fuit  de  inAfoiic  dedit  fcmel  vna  copiam,  velit  alia(n 
facere  ex  caufa,q>  point;vt  notae  ,n  l.vnum,  de  tclf£ 
&iii  tali  exemplat  ione  no  erit  nccellaria  citatio  par 
tis,quia  vtrun^  inArm  originale dr,&  ad  hoc  citat 
Bar.in  d.auth.  liqiiisin  aliquo, <!fcin  i.bcprunius  Pro- 
culo,lf.de  lcg.it.2.&idetintcllcxit  Alcx.ind,auth-fi 
quis  in  aliquo, vcrl.tcnco  communem,  C.dccdcn.& 
cAidem  quod  Icriplit  Barc.  ind.  l.fiquiscxargciita- 
rarijs,S>.ptxtorait,A.dccdcn.quoddc  vcriiriiuuiii  ar- 
bitratus cA  Dcc.in  d-auth.fi  quis  in  aliquo, poA  miin. 
r5.vcrf.  3c  inhjclimit3tionc,quoiniocoex  mente 
Cardin.in  prxallcgatoconC  71.  animaduertit , quod 
fi  Iccus  diceretur, nunquam  notarius  poAct  tradere 
parti  inArm  publicum, 3c  authenticum,  eiuii  origiiva 
ledebeat  apud  Ic  mancrc.c.qiioniam  cotra,deprob. 
ncchuic  refrag.iiur  coiifidcracio  Paul,  de  CaA.  lupe- 
rius  allata.  Nam  ex  quo  liimpru  cAinanu  ciuf.nota 
rij,noncAprxlumcduincundcmmernotariu  crralfc 
inaAIimptionc  exempli  ab  originali.  Idcodiccndii 
cA  crcdiipli  exemplo  licuc  originali , pci  fupradicla. 

9 Qiiod  veto  peninet  ad  d.§.  f fi  qs  in  duobus, cui  opi- 
mo contraria  inniti  vf,  rndet  M.irc.  Anr.Baucr.in  §. 
nihil.col.9  Inlfit.de  tcAam.illuni  tcx.  loqui  in  tcAa- 
lucntiSjinquibusdiligcntCffitoblcruariol.Cuman- 
tiquitas.C.dctcAam.3c  in  cis  attenditur  voluntas  tc- 
Aiitoris.i.inconditionibusprimurn  locum. tf  de  cod. 
3c  dcmon.ciini  lex  volmr,  etiam  fi  exemplum  fuc 
rit  leriptum  manu eiuldcmtcAatOfis, non credarur, 
nifi  producatur originale;  3c  idem  cAdiccndu  in  no- 
tario rogato  de  tcAu , quia  fi  exemplum  confccfuin 
ab  codcnunctceAacurcnon  probat,  nifi  produceret 
originale, A'b  minus  credendum  erit  notariorogato 
de  tcAame^to  ii  producu  exemplum , nifi  producat 
originalcfirciis  vero  dicendum  cA,li  notarius  fiut  ro 
gamsdccontraiAu , vd  alioacfu , quia  tunc  creditur 
exemplo  quando  cA  manu  ciuid.notarij,  licet  origi- 
riaJenon^oducatur,  vrmealunoAro:  3c  italoqui- 
tue  d.decif  r -de  fid.iaArum.  in  nou.  3c  extera  iuraad 
hotc  fxpiusallcgata. 

Quod  fi  hxc  rcfpcin  fio  alicui  forrafic  fa  tis  non  fuc 
tit,ad  aliam  confugiemus,  q attulit  A lex.  ind.  auth. 
fi  quis  in  aIiquo,poA  im.  s.vcrf  non  obAat,  dicens  di 

10  fpofitionem  iliiusS-t  fi  quis  in  dnobus.intclligcndl 
cilc,  quando  illud  exemplum  non  habebat  eandem 
formam,  &;  cAcnnani,  qua  habibat  originale ; vt  qa 
ibi  nocrant  fublcriptioncs  teAium  manu  eorum : vt 
requiritur  in  fcAo  in  Icriptisriux.l. hac  conlultiflnia, 
C.dctcAam.ied  eiantlcnptx  mana  alterius  ,fcilicct 
exemplantis,  cuius  quidem  conlidcn-itio plurimum 
cppucnir  cum  co,quod  prodidit  Dee.  in  c.ad.auth.  fi 
quis  inaliquo,poA  tiu.  1 5. verf  aut  illa  limit-itio,  quo 
inlocodiAinguedolcntit,  quod  li  nosintclligaimi.s, 
de  exemplo  limpiicitcr  Itimpto  etiam  manuciufdc 
notati)  abfquc  ioicniracibus,  quod  tuuc  non  probet, 
quia  non  cAau[hcnticum,3c  ci  fides  non  cA  .idhibc- 
da,ad  quod  citat  Bar.in  d.f  1 .d.§.(i  quis  in  duob.A.dc 
bon.pofflccun.tab.3c  iuxta  hunc  lenium  poteris  tol- 
lere lAud  authortiin  dillidium. 

Priori  itaque  liiix adhxrendo,vtpotc  qux  propius 
ad  vcritateiii  accedat , minusq;  dubitationis  habeat, 

1 1 illim  ampliabis, vt  etiam  locum  habeat,  t fi  talis  no 
tarius  fe  tm  fublcribat,quia  parem  habet  vimuc  Ibla 
fubfcriptio,&  faiptura,  qux  tota  manu  alicuius  con- 
iicicur.l.cmptor.S.  Lucius,  vbi  Bar.in  iccun.  not.  A.dc 
pacf.&  ita  pluribus rationibuS)3cauthoritatibus  hoc 
firmat  Dcc.in  d.auth.li  quis  in  aliquo.  nu.i6.vbi  ctia 
qux  contra  obiiciumur,rcfellit.na,  & fi  rcfpcdlu  feri- 
pturx  ,quxin  faiAo  confiAir,dici  poAit  fubfcribcnic 
non  proprie  fcribcrc,fcdpcr  fitlioncm, ponderando 
tcx.ia Ui  crgo.§.dotis.dc iur.doc. vbi  maritus  fubfcri 
bit,3c  vxorretinet  illam  feripturam  v clut  chyrogra- 
phum  institi, 3c  iic  hoo  videtur  ptopne,  ciusChyro' 

graphus, 


lofephi  M^fcardi 


fraphns.quia  di^io.vclui, importat  fi£lion5.vr  nota. 

i-m  ].pcn-Cdc  micrd-  macri  m.  rame  H conOdere* 
tur  icripmra  rc^Kclu  conrcnrus,&  ad  habendum  cO* 
l^hsutinoretpccS^ira  proprie  conicntic  ille,qui  Tub* 
Tcribir, licui  •lic>qui  rcrib(i:Gc  ratiocinacuseU  Occia 
d.au(h.{iquiMn  aiiquo.nu.iS.Odc  eden. 

Secundo  loco pninariolmmatc  poteris  concluf. 

1 1 vtiocum  fibi  no  vcndicci,|  quando  parsin  partibus 
fuit  orata  periplum  Compulia^ , 5c  Hbi  hocfuit  in- 
timaiuimficdircmit  Bcllam.dcc.15.hcct  pluri  es  ifte, 
& iracnam  omnes D.Ror.  tenuerunt, ve habcuuin 
d.dccU:  tp0.aljas4.de  fid.inltr.in  anuquis. licet  Colle 
^lor  ibi«6c  m d.dccif.  i.  de  fid.inAr.in  nouis.tcncat  cd 
lrarium,votcns.qu^inccompuUbflic  merusexeeu 
ior,&  conlliiunis  per  Auditores, vtappatet  in  forma 
compullbrtz  ad  requiredum  lUra . nec  auditor  poceft 
daic  lurifdi^ionem  extra  cunl , l‘cd  li  ida  ciuiiore* 
qmraturadordinarium  loci  confugiendum  lit . 

i;  Vcriim  quicquidtfentiatCoIlcd.ibiopin.R.oc.cft 
tencnda.quia  vt  apparet  ex  forma  compuhbitariipfe 
compulloradindatiamimpcttantiscopulloria  mo' 
net  omnes, &lingulosdctinciut>»&  habctcsiuralub 
perna  cxcbmmuaicaiioms.vt  patet  ineonipuUbtia: 
li  jgiiurcxcommonicar,  quato  magis  potem  citare  i 
nec  aducrramr,Andiiorem  non  habere  poicAaie  ex- 
tra cqi)} , quu  h.ic  poidtetcm  recipit  ex  comilfione 
Apoiloliva.quar  cd  ncccUaru  de  dyio  cuna;  m cora- 
poUoria. 

1 4 Tertio  1 imitabis  concludonS  non  procedere, t qud- 
doexcmplatio  fuillet  faCla  in  partibus  parce  non  ci- 
tata,led  tamen  pod  fadamexcmpiationcm  fuit  cita 
ra  in  cuna  ad  dicendum  contra  produdioncm , quia 
fi  c6parcar>&  non  contradicat, Icd  producat  illa  a^ 
in  quantum  faciam  pro  Ic,  cenfetur  approbarcita  ha 
bcmusdccifum  aD.Roi.indccifa.aflas  2l64.licdfe- 
cunctuni.de  hd.indru.  in  nouis.cui  fauent  notat*  per 
Bar.ind.atith.hquisinahquo.col.  a.mi.io.vcrf.quc> 
ro.vtnmi  cxcmplum.(J.de  ede.  vbi  cautum  reliquit , 
quodparsvidcturexemplum  approbare  ,quando  eo 
vtitur  pod  rcfmimim.iii  quo  citatus  nihil  opponit.id 
etiam  fciiptum  rcliqucrcAmo.de  Imol.aiq;  Fclan  e. 
vir.col.^.dc  tidandrde  Miim  rcpcr.in  verl.inl^mft 
tum  exemplatum. 

15  Q^iodd;  ampliare  potcris,tvreciamcenfcaturco' 
cafu  parsapprobarccxcmplumctiam  qu&iuin  faciat 
contra  fc ; ti  credimus  cildcm  DD.  Roi.  io  d-decif.a. 
de  tid.iodr.ln  nouis.  per  not.ab  Innoc.in  t.cum  vene 
rabilis,decxccpt.&  vidciurfcntirc  Kot.in  decif.aSa. 
alias  ;.licd  quis  producai.in  li.eo.ui.de  dd.  indruin. 
in  nonis. 

Vciiim  idud  podiemum  nonnihilinfe  dubitatio. 

ad  nis  continere  videtur,  f qui^  li  producaturcxcmpld 
ictjpcum  manu  alterius  notarii , licet  pars  coparca  t , 
& aliquid  non  opponat, non  per  hoc  tacit  hdem , qa 
prxfuit)itur,quod  illud  Hi  failum.iux.glo.vlt.in  l.a.fT. 
de  tid.indr.cum  ergo  ida  pioduidio faciat  que  in  p(- 
nam  falli  incidac , no  debet  ex  eo  producensaliquF 
frudum  conlcqui, licet  pars  non  opponat  ita  adime- 
tauit  Baucr.ui  d.>.nihil,colS.in  fi.indir.de  tcdam.ct 
hxc  fuit  fementia  Soc.in  auth.fi  quis  tn  aliquo.  C.de 
cdcn.qui  tener, quod  iicci  pars  non  opponat , n5  pa 
hoc  fidesadhibcatuxcxcmpla 

17  Ab  idorum  tamen  mcntetrccedii  Fulg.  in  l.procu 
raror.nu.z.C.dccJen.cuiacccdeic  videtur  Dee.  ind. 
authent.  li  quisin  aliqua  nu.  27.  vcrfio.de  vlt.fallir. 
eo.  tic.quoin  locotamcndidinguitconciliSdoopi- 
nioncs,&  in  cq relidere  videtur, quod  li  parsnonop- 
pooa  t maxime  quando  fuit  atata.  Se  ludcx  non  rcic- 
cii  exemplum , vidcturapprobaflccx  tacito  conlen- 
fuo^uibusalluditiilud, quod  tradidit  BtlUiii.indcci. 
5S.intimatioappcilatioms,infi.\ bi  ait, quod  fi  non 
opponatur  per  partem,  fort^  videtur  tranlumpto  ac- 

quidccrcjlicccpodcatclmquai  hoccogiunu . 


18  Quarto  loco  cd  ribUiraltandaconclufio,f  vtnon 

procedatiqn  cxcmplano  illa  in  partibus  fa^  fiilfo 
parte  plentCidc  fciciuc:  qa  tunc  n6  rcqiiirif  aha  cita  - 
cio,&  raicttanfumpiu  probar,lihFcl.in  c.fi.coi.5.de 
fid.mdm.ad  quod  ciutnot.pcr  Barrde  ahosinl.i.C 
de  in  ius  voc.  vbi  concludit , q>  hcaaifasad  fubdaii- 
ciama^usrcquinturcitano, fallit  tamen,  quando* 
quiscdpraeicns»vc  etiam  oblimiauri  laliibi. plura  cu- 
mulans fecus  fi  efletfeiens . fcd  non  foret  prarlcns , & 
tunc  fidem  non  facit,  iSc  non  requiritur  citatio . 

19  Quinto  vcliQi  limites,  vt  concluf  non  procedar, fi 
excplaiio  hax  fieret  per  alium  notarium  de  midato 
Papat,&  ludicist  quia  cocalu  citabo  partis  nd  ed  ne- 
ceUaiia,3c  tale  exemplum  probabit,  ha  feriptd  relim 
Hod.in  c.pemcnit,  de  fidciuf.  A ibilequimr  Iroot.  oc  4 
BarbJn  vit.col.cxLdimamcshoccl&uRgularc,quib. 
adhxfit  FcUn  cvlc.col.z.nu.p.in  4.1imxlc  fid.inm.de 
tradidit  Dee.  in  e.  cum  dilcAa,  io  fi.nu.4 1 .de  coofisL 
vril.vciinuuUdhaccconluiascriam  Abb.indx.Al- 
baic.col.  spod  nu.  5 .vcr.fi  vao  noo  cft  idC  norariot, 
qui  vidaur  dificntite,didingocndoaJiqiK>scaras  .■ 

ao  Sexto  limites, vt  vera  non  iit  conci,  fquando  edet 
periculum  in  mora  in  expe^ido  pane  , quia  tGc  line 
citatione  partis  fieri  pot^  exemplario,  de  probabit 
infifm,'vi  monuit  Fcl.md.c.vlr.col.x.nu.to.in  s.liin. 
pod  Inno.ibi.de  fid.indr.de  per  Dec.ind.auth.fi  quit 
inahquo.nu.iojnii  fimiiccd.quod  deexaminatit^ 

21  ne  tcitiumdicitur,vttfcilicetproprerpericulu mo- 
ra; permittamt  cxaminatiOicriam  parte  non  cirara,vc 
tradunt  Dofi.&  prxeipu^  A lex.de  Dcc.in  d.  auth&fi 
quis  in  aliquo,col.;.nu.  1 1 .quo  in  loco  in  vniucrfiini 
ccnluit,quodinhiscaljbu$,  in  quibus  examinatio  te- 
diu  fieri  potcd  parte  non  citata, {qui  plurcsfimr,cnu* 
nieraniurpcr  Kom.m  fing.jdi.fuit  vnusex  vobis)ia 
omnibus  iihs  etiam  abiq;  citatione partiscxcmplft 
indramemi  fumptum  authoritaie  ludids  fidem  fa- 
cii. Ratio  cd, quia  vtiainfupra  diximus, examinatio 
tcdiumif  de  cxerapUtioinlromSti  i pari  proccdut» 
vt  Rot.d  decifi.de  fid.indrum.in  nouis. 

Ihudpodremotcvchmadmonituitquodfi  aga-  ' 
tur  de  pnxiudicio  certx  perfonx,  cxcmplatio 
m^i,vcl  priuilcgijdit  heri  parte  citata  noininanm, 
de  fpcciahicr,vt  probamrin  exum  P.cabel  lio.de  fide 
indr.nccmncludiccretgcncralischatio,  niarnpro-  7 
polito  cdido  generali, Iccundum  Bar.in  I.I1  eo  tepo- 
re. Cdc  re  pigno.  quod , de  placuit  Dee.  in  d.  auih.  fi 
quism  aliqim  nu.  10.C  decden.  pod  Alex,  ibi  nu.3. 
Sl  ita  ante  cos  dixit  Spcc.in  tit.de  indru  cdit.S.odes- 
ib.vcrf.qualitcr.cum  duobusvcrffcq.de  Inno,  ind.c. 
vU.de  in  c.Albcricusde  tcdi.hoc  etiam  confulcusre- 
fpoodit  Aicx.in  conf  io6.vifi$,dc  opportune  ponde- 
Tatisnu.14.vcrf  immo.fifcnpmra  ,dcnu.  i7.hb.5.dc 
Card.in  conf  1 54.inquxdio.qux  vertitur. 

z4  Aniniaducrtasumcn,tquodficflet  fadxcitatio 
generalis  vcluri  pcrproclama,  fi  illa  citatio  peruenc* 
rit  ad  notitia  aduerurii  fuflicit , de  ita  afficitur  ille  fi- 
cut  fi  fada  findet  citatio  lpccialis.ita  elegarer  voluit 
Pett.de  Anch.tn  conf  7 1 S. incip.cfficax , de  fortis , 91 
di^u  fmgularcccnlcr,  de  menti  tenendum  Baucr.m 
d.$.nihil.col.ix.lndi.dctcdaro.  Quod  tamen  velim 

25  intclhgas,vt  verum  fit,t  nili  fa^  hiait  priuilcgii  pu 
bhcatiopcreum,quiconccirit;quia  tue  ualctpubli- 
catio  nuUoprxmifib  cdido.rKC  aliqua  citatione, ni- 
fi  alias  ptiuilcgium  infefitrulpcctum  ;quia  tunc  ci- 
tatio rcquircrcrurmt  dixerunt  A bb.de  Dee.  in  e cum 
dilc^a  ille  lub  nu.15.de  hic  nu.  40.  de  confirma,  util. 
ucl  inutil.auod.de  icnut  i pfc  Dcc.in  d.autli.li  quisin 
aliquo,  pod  Alcx.in  fi.C.dc  cdcn.de  declarat  Abb.in 
d.cAiboicus.col.7.podnu.5oictcd  inquicns,  qiK^ 
in  exem  piatione  pcmilcgij  quando  fitpcr  illum , qui 
potcd  concedere,  non  requimut  partiscitatio  no  fi- 
cut  fine  alterius  vocatione  i principio  cdccderc  po- 
tcU/iu  potefi  de  fiouo  aco)pUie>  vel  tnphcarc- 

covit 
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AR.GVMENTVM. 

<•  1 

Ex  quibus  przfatnendx  ftthzredis  inftitur 

do. 

SVMMARIVM.  ‘‘ 

1 IttJIHytusbdritntmcpr^^umitMr, 

in  quo  qtm  rtpniturjeriptus^appartjt. 

2 Jnjlitutus b4tTn  prffumitur^qui 'Jieit j<  burttUm. 

j I/^itutui  burti prdfumsfur,  qui  dteit  Ji  burtdtm^  quo  sd 
futpruiuditium  tantum. 

4 /mfiitutio  b^rtdii  pra/umnur  ptr  ajirtiontm  Htim , fui 
priui  negabat  que  m *Jji  bat 
Quotimiwtgt^vt  mu’  5 . 

4 Infiitutiomm protxprejp» babtnd.%mejji, tumsppurtidi 

voluntate  tefiattris^quamun  non  exprtjit. 

Ei  quando  de  en  apparti  t fit  dteendu  mu  7. 

t Injlitmus  prafnrmtur  bartits  ioto^n  bnret.qmt  quan- 
doeflr^iiut  iommijfarm\Jineexetutortn  tejiamento 
ad  piat  eaufu  nuUoaito  barede  iniiitmo . 

9 Jnfinutio  hafidispraJunfi:ur,quandotxUgtita  di^ni» 
turprafumendum^ntfUui  dtcatur pTpUrttus%  ^ U^a- 
mentum  vakat . 

le  Inftttutm  baret  quis  taeiieex  nprafumiturtquod  iBiU^ 
Jiatorfuh/lituit. 

1 1 Su^itutionem  vulgarem  ntttffario  nonprafuppontrein 
Jfitutiomm  bandnfkutauUmpnpillartm, 
Contrarium, mu.  i 2. 

QmvuUwtftqutnty  prafumituf  veUt  etiam  antteedtm 
mecejfarmm.  Et  tbedtm  qui  ifittd  proatdat. 

«4  lulfUtmtiommextoprafumii  quod pattr  reliquit  altqmd 
rem  fiUo  nomine  legitima. 

I ^ ImfittmUO  fsHa  ex  rebui  teriit , nullo  alio  bartda  imjiitu^ 
tOfptriurii  interprttationSintelligtiur  e^evntmrf alit  ^ 

16  In/iite$uu  baret  it  nomprafumitur , cui  fuit  aliquia  lega» 
tum  ttiam  nullo  aleo  barede  injUtuto. 

* })  cft.  ^ncmoprxfamtrurthxmm* 

^ ^ ibrutus.nin  cx  ipfo  rcftS . in  quo gs 
«perincriptus,apparc.ir.l.vni.  fF.  fi  rab.teft.  cxra.l.fi. 
iun^.gj.in  vcrb.manifcfiri.Cdcrcb.crcdj.I.Titietcx 
torcs.ia  prin.Cf.de  Icg.  1 in  I.Scmpronia  ff  dc  far.Ro- 
man.confiipi.col  b.vcrr.i.ex  tcx.A:  ratio cRqa  he- 
redis palainftitutio  vcrbiscxprimi  d2r.l.hcrcdcs  pa* 
iatn,m  prin.fF.de  rcfia.l.iubcmus.  C.co.nr.'&  hxc  cfl 
Iblenitasa^u&ncccflaria.l. inter  cetera,  tf.de  liber  & 
pofibu-Imo-in  l.fiqmt  cu,$  i.nu.T.tf.dc  vulq.Jc  pup. 

a Toliiturm  huiulinodiprxrumptio  tper  aflertio* 
nem  illius,quidiciMchxTcdein,icx.cflin  l-dc  artate» 
S.fi  quis.it.de  interrog.  a^.fi  quis.mquit  tex.cQm  has 
icsi>6  e(Tet,mtcrrogatus.rndcritexpar[cie  herede  n» 
lic  conucniciur  > atque  ii  cx  ca  parte  haicscAcr. 

5 Qnpdintcllige.vtprocedattrm  quo  ad  fui  pracio 
diciu >qucmadmodu liibiungit  textus  in  illts  veibis} 
lidcs  emm  contra  l'e  habebit,  Iccus  fi  ageret  de  i il  ius 
commodo.vribidcdcclaratglo.pcrLcxempio.Cde 
prob.de  in  auth.de  iurciui  .i  inor.!i.  t.  coi  1. 5 . vd  dc  al 
ferius pmdicio  ;qaocaiu  non  cfi  fiandii  hm6i  aita 
tioni  »led  deberet  omnino  probare  fc  clie  infiitutuin 
hxreddiDe&conr7ai.nu.2.conC}7danMoSoc.iun. 
conCf6.nu.t4  Vol.2.Parificonl'i2.nu.24o.vol.i  Me 
nochaierctinen.por.rcincd.;.nu.i64.Ccph.conr.82. 
iui.8.1)b.i.Roian.i  Val.conr.io.num.ii.lib.j.Boer. 
licdCi  o.nu.a.fiar.in  l.ii  quis-Cdcpofiti. 

4 Sccundbcefiabtcill^rzrumptio,t  qaSn6cflcln> 
ftittitu  bet^em,  per  afiettion^  illips,  qui  prius  nega* 
barquedichaeficdemiitaconruluitRoni.d.cdr.jp!. 
wi  ii.  per  ad  hoc  ooubiluu  dicic  io  Ifi  ad- 


uer^ifHjs.G.de  fid.inftrunT.fiK»driK|BefiWTiirtmiftrp 
birfiusu].intracVdepfob^n.^iie^t.mi.ip6.  ’ 

5 Hoc  quoque  in. clligc.vt  procedat  tt-intumr»** 
do<quo.)d  pnnudicuiinrfietracisrtrgTd  I.fi  adticrfa- 
tius,  iX  1.  dc  etaic,  S fi  qu»,  fcctts  quo  ad  ai  iosjqmbus 
buiuimodi  aUenio  prxiudicium  tnterrenon  poreR; 
atg.tcx.in  i.coh«redi.C.fafttU.crcirc.l.fi  vnus,§.ante 
om  nia,R.depac4kd<fnique.  i4.q.5. 

Sed  quish^esin(hnmiSf>onintelii^atur,qui  feri* 
peus  non  cR,|.  vm.ff.fi  fab.rcR.cxrab.  tn  ti  a pparet  dc 

6 voiuntaict^UforiSttqttamuiinoncxprd.^c,  ac  (i  ex~ 
pfcfij  cficrlcgtritni  inRitnrtohabenda  cri;;parn.ci^ 
capreirto  vmual^  6c  radtacRcxurefiipne  aduali,!. 
ciiquid.vbi  B«i;Ang.SaH.deDott0.ft.ficcr.pcr. 

7 Apparere  aCrraciic.tfiucvirtuallfcTdcincmctc- 
Aatot  n exinde  conflabit , ii  ex  verboru  confcqtigtta* 
Icuantcccdcmia  infiiruTiocolliget»i.vli.C.dc  hxre- 
infiit.dt  ibi  notat  Bal.  circa  principium,  in  veri!  notx 
tacui  inUitmionc  valcrcidc  in  10.  oppolicioncdicit, 
quodqn  cx exprefib fcquitur tacitu,  vfcxprcfiumX 
fi  iia.Vquj  tiho.  tf.de lcamdistabuhs,dc  tacitam  in- 
ifjmDoncm»quxcx  veibis  refultanproexprcna  ha-t 
bcridicir  Artt.in  i-Gallus, in  pnn.ff.de  libc.dc  polfh. 
quem  refert  6crequiturRuin.conf!f6.num.io.vol.i.‘ 
quotielcunquc  iguurex  verbis  teifatoris  poterit  col- 
ligi inifitutio,id(  operatur,  ac  ii  exprefla  cfTct .'  huius 
aut  do^rinz  cxcmpln  ponit  Bii.in  d.l.vlr.oppof  10. 
dceo>qui  erat  hzics  Ploni , qui  licct  iblum  dixerit  iix 
lelfb  Sempronius  loci  hares  clfo,  non  autc  di.x it  mi- 
hi,>amen  cx  quo  cx  cx  preifo  in  hoc  refuirat  tacitum, 
eadem  erit  dccifio, cum  eadem  fit  vinuSifacitgl.in  1. 
I .ff.de  vulg.&  pupjll.in  vcrb.Caius. 

8 * Prxfumimr  etum  tacite  quis  inffirurus,t  nonm 
hzrcs,(cd  locohxrcdis,  qnfuemrelidus  conunirHi* 
riu&fiue  cxecutorinrdlo  ad  pias  caulas  nullo  alio 
hzrcdeinffituto,  vr  pura, qoTeffarordi.xit.iubco bo- 
na mcadiffribui  inter  pauperes  Chriifi  perTitifi  ;& 
tunc  contra  t.ilcm  inilirutum  poterit  intentari  ad  io 
tan^  contra  hcrcdcmificutdc  ipfe  poterit  agere  tan^ 

^ hzics.Barin  l.alionu.6.  vcrf.ircm  cum  ncino.tf.de 
alimcnr.5c  ciba.lcg.ilii  enim, inquit,  habent  vim  hz 
rcdis.&inl.hxrcdirasad  Scaiiu.nu.z.  fF.dchzr.iolfi. 
ibi  non  vfhxrcsinlf  Iturus  illccxccutor  pfcd  habetur 
locohzred:s,vtag«  vV  conucniacaclionib.  hxrcdi- 
ranjsa]ui  hoe  idc  voluiilc  Rotfre.  in  tir  dead.cx  rc- 
ftam.artirmat.&  Spec.intit.dcinifr.  cdit.l^.nfic  vero 
altqua.lnno.inc  cum  tibi  dc  reffa. Alex.  inconfipS. 
infi.vol.2.Bar.in  l.fi  quis  Titio  tf.de  lcg.a.5c  inamh. 
iicct-Cdcnaturalibusiiberis  Sc  inl.Ccturio.f^cial. 
14.tf.de vuig.& pup  B.il. in l.i.C. ad ice.faic.Imoi.itt 
dl.Cenrurio.nu.  1 p.vcifdi  aurcm,C^ftr.conii.9  ;.nu* 
t.vol.x.3c  inconf.27}.nu.2.vol.2. 

9 Tcmbprzlumiiintfiiutjoitqncx  Icgciradifpo- 
nltur  prclumcndumc  filius  dicat  priteritus , 3c  tcftiu 
valeat,inquib.caiib.cxcepruaircgula,  promin  c.ilu 
lcgis.fi  mater  filii.vcrUedcu  eam.  C.dcinoftcif.vbi 
gl.in  vcrb.pioliibeiur,5c  B.ir.ibi.nu.5.dicic,q> eontra 
talem  pr^fumptionc  admittitur  probatio  in  comra- 
riuin.-qu^  dicit  fuilfc  ciiam  dc  meme  G.iil.  dc  Cun. 

10  Qj-irto  prxluinitur  qiiisftacire  hilfitutusex  co» 
tUi  tctfatoi  lubtf  i tuit » nam  cu  fublfi  urio  requirat 

rrzcedcmcm  inffirurioncm,  I. cum  in fctf amento,/, 
hzc  verba, ff.de  hzr.intfr.l.i.Svlt.ft'.dc  vulg.&  pupi, 
fubtfitvbigl.vbi  in  prin.inverb.LuciusTitius.tcita- 
tor lubtf  ituendo  alicui  przluinimrpnusilium  cx  ta- 
cita voluntate  intfituiUe. 

1 1 Hoc  tn  mtelligc,  t v‘t  procedat  nh  in  fubtfiturione 
pupillari, Iccus  aut  in  vulgah  quznccctfario  no  pr^- 
liipponinntfituiionem,l.li  quis  ita  hzfcsintfitn.mir. 
circa  finS,&ibi  Barno.  tf.de  h^.intfi.  Bal-m  l.j.nu. 
1.  C.de  impab.&  aliis  lub  ir.lmo-  in  l.quf fitO.  p lUil 
tex.$.cx  fado.nu.  1 .tf.de  h^rc.intf i.  A nch.c6l!  tiy.n. 
jkvcr.hincetf»  quod  tetfamcmu  Arein  i-x.nu.p.vcti. 

J^epbt  Mqf(ordifVOl.x,  JR  in 


lofephi  Mafcarcfi 

* in  gl.ff.de hanc*communcm  opinionem  C 0 C L,  V 5 / 0 DCCCCXXX, 
flicit  Mant.  in  AiotraA.  dcconicft-vlt.  volunt.lib-t. 

tir.i.nu.i*.  .ARGVMENTVM. 


n Sed  nec  primam,  flcilicct  pupillarem,  nccfccun- 
dam.videliccr  vulga  rcm.prslupponercinflimtionC, 
illamtjj  inducere, tenet  Lanccl.Polir.inrract.fubflit. 
dccompendiofa,nu.42.pcr Ixx  fado,la  i.ff.de  hae. 
inftir.&ca  dudus  ratione, quia  licet  regula  nt,quod 
quit  vult  conrcqucns,pnrrumitur  velle  etiam  ante- 
cedens neceflTariumil.a.ff.deiurird.om.  iudic.  tn  non 
procedit  in  «o,in  quo  vitra  voluntatem  tequirirurex 
prdTio  expreffa  & roicmni.s;  nam  nmc  non  eff  fubau 
dicndum.vclprarfupponcndum  illud  circfaOumt  y 
fa£tum  nonfuiti  licetHmeccirarium adilludconlc- 
qucns>ni(i  exprefla  intcrucncritexpreAlo,quxrequi- 
ritur  In  illoa^u  vitra  voluntatem,cum  tunc  per  vo- 
luntatem conicqucncis  inrelligamusadeflTcvolunta 
tem  anteccuencisiqn  fola  voluntas  futficirad eum 
a^um  introducendum,  iuxta  l.illud,  ff.deacq.hxrc. 
iundta  l.gcrtr,co.tir.&li.  vlr.Inltir.  de  hzred.quali.de 
differ.m^o  cum  in  inftitutione  non  folum  rtK^uira- 
turvoluntas , Icd  etnominatioexpreffa  de  haerede, d. 
l.hzrcdcs  palam, in  prin.l.iubcmus,  C.eo.tit.de  tefla. 
quz  nominatio  exprefla  nulla  pai^o  c6prchcnditut 
ex  verbis  nmplicisrubftiturionis,  in  qua  nulla  fitmS 
tiodeinflinuionc,hoccnim  Doftorcsfiipponut,  ni- 
mirum, (i  przdicla  tegu!.')  non  procedar  in  iflo  cafu, 
dt  cx'  quo  iubflitntio  non  continet  nominationd  ali 
cuius  in  hxrcdcm  non  opcTar,q>exilla  inflitutusqs 
prxrumatur,q^ quidem  fundamentum  valde  vrget, 
junda  maximcd.l.iubcmus,quxvfprohac  opinio- 
ne terribilis . Pro  qua  ct  facit  cois  illa  conclufioqux 
habet,q>  fubflitutio  fada  filio  in  poteflate  cdfliiuto 
fccnndum  formS Galli  Aquilii,nonficitillu  prxfu- 
mi  hxredcin , dc  idcoteflifi  efle  nullum , de  qua  late 

* dirtcrit.dt  detanquam  *coi  icflaturidcm  Manr.  vbi 
liipri.nu.  17. dt  magis  ''communem illam  appellat 
Alex. in  I.vit.nu.p.C.dc  hxrcd.inftirproiit  ctia  hanc 

* eandem  ’ communem  dicit  Clarlib.  3.('cntcnt.§.tc- 
flamcntum,q.3  5.in  fi.cum  ibi  allegat. 

;4  Qnmioinftifufiot exinde ctptzfumitur.qn  patet 
relinquitaliquam  rem  filio  nomine  legitinix;  nam 
illa  res cenlci  relicta  iurcinfliiutionis,ica  voluit  Bar, 
& Bal.in  auth.vndc  fi  parens.  C deinoft.tclta.quoin 
loco  Bar.dixir.  humi  modi  quxfliuncin  vidiflcdc  fa- 
cto illamq;  courirnut  Bal.  per  il  Ium  textum,  in  l.hu 
manitatis-C.dc  impu.de  in  l.li  adultar,  C-dc  hxrc.ac^ 
Corn.in  conf.js.col.j.vcrf.acced.u.vol.z.dt  tales  fi- 
lii dcbait  cile  conrcnri,  neque  poirnit  venire  contra 
tcflih  parcrnum.^.altud  quoque  capiiuiuin,in  nuth. 
vt  cum  dc  appellatione  cognofci.  dc  in  aurhe.  cx  ca, 
C-de  liberis  prxrcr.  dc  in  authent.  nouilPiina,  3c  in  d. 
atirh-vndc  fi  parv  n$,C.de  inofti-  tcflam.nifi relisum 
eflet  minus(]uam  legitima , quocaUt  pofliint  petere 
fuppl ementum  Icgirimz  ex  reliquo  hered itatis, Uci 
mus,l>,Tcpiciioncm,C.(icinolB.tclta. 

St  Sicut  etiam  inititunolf.ida  ex  rcbusccrtis  nullo 
alio  h erede  inltiruru,  per  iurisinterprcrationcm  in- 
tclligiturcflc  vniucrlalis>l.i.  $.  fi  ex  fundo,  dei.  (i  ira 
quis,  ff.de  hxrcd.inflif.  i.quorics,  S.duo.dc  1 exfado. 
la  gc3ndc.ffco  lmo.ind.l.  ii  quis  ita.  ad  fi.ff.co.tit.de 
lariflimc  per  eundem  in  d.S.fi  cx  fundo. 

X6  Siautem  alicuifuerirlcgatumtaliquidcuam  nui 
Joalioha-redc  inflituto,  n6 ideo hxrcsinflituius ex- 
inde pr*fumiiur;hoccxprcfsc  habetur  in  l.hgrediras 
ad  Statium. ff  dc  hiredib.inllitu.de  lafin  l.fi  duob.S. 
i.num-d.ff.dc  Icg.  i.  Bart.in  d.l.  h xrediras,  vbi  infert, 
quod  li  tcflatordixerit, committo  tali  Abbati , vt  det 
ceiuum  fratribuspiaidicatotibus, noideo Abbasm- 
icUigitur  hxtes  uifliiutus. 


Probationem  interefle  difficilem  cfTe,  8r  pro 
pterea  conieftiiris  & prjpfumptionibus  r 
probari, aeque  illud  alleganti  onus  proba 
di  incumbere,  & quo  paftoiftud proce- 
dat in  tertio  venienti  ad  caufampro  fuo 
interefie.  : 

Sl^MMARIVM. 

1 Jntertfe probatio  e fi  dij^cilit. 

2 Jnterrjiprobatio  fitpercomtSiurasiyprffumptiotui. 

3 Jntertjfc  aUiganti  incumbit  onus  probandi. 

4 Alligare  non fujjicittniji probetur. 

5 Pana funtaUquidaUtgart^ non Jirobart yfynibAaUc'  ■ 

gart. 

6 Intere ftt  debet probare  d tertio  veniett  ad  eaufam pro fuO 

intenfst  antequam  admittatur,  i 

7 Interejfe  non  probato.fi  tertius  veniens  ad  eaufeem  pro  fuo  . 

sntertfie fuerst  admiJfusevaUt  procejjiit. 

8 Interejfe  jummartei^  apparenter  probare  faXistfi  tertio  . 

cornparentspro  fuo  mttrefie. 

9 ‘Probatio  eum  e fi  praambula  probatoria , (y  non  decifiua, 

fufiett  quod  quis  donat  de  iurejuo  apparenter Jlinl  t*- 
esptatur  ab  adue> fano  dt  mMtate. 

Cuius  res  plura  sbidtm  afferuntur  exempla.  : 

I o Imereffe  tnpltx,  propter  quod  quts  potefi  admitti , in 

quofujjkit  volenti  admitti  fummarie  de  to  daeere, 

I I Initrefftfummarieprooarelatntji tertio  eomparenti pro 

fuo  intertfft,duui>Kodo  id  doce  a t intoniinenti. 

1 a Ineontiniii.  t de  tnterefftjuo probare  quando  quit  dital.  < 
I } Jntereffepkni probandum efl a towparentt pro fuointer^ 
tjie,rejpe6lu ugitnnationis perfonarum.  Etcur,  nu.t^  \ 
Contrai  tum,nu.\  i,  CoiuiUatio,  nu.  16. 

1 7 Caufd  priiicipalti  quando  e;i  fummaria  omnes  articulos  i 
ab  ea  dependentes  debt  re  efiefummarios  quomodo  intel- 
ligatur, 

* I n r probatione  t interdum  effe  diffi- 

111  Ld  cile  dixit  Vcnulcius  in  l.vit.ff.dc 

prxt.ftipuia.cumsauihoriratcfcquuti  plurimi  incan 
dcni  dctccndcrclhlanr.vr  gi.in  c.di  (cdi.in  vcrb.cum 
iuitis,vcri.dc  damnis, dcfor.c6pci.Dom.Rotindcc. 
j.alias  3 }9'  dubitabaturii,nu.2.  de  iniur.de  damn-d-m 
innou.Bal  inl.vnie.nu.47.verli  modocotta  hoc  op- 
pono.C.dc  fc  iren.  qux  proeo,  q>  iiitcr.profcr.3c  in  L 
lcruus,nu.a.  ff.de  Icr.cxpor.  lafin  l.qui  Ronix.  n.  »7. 
poffverf.cgo  poffreino  tciico.ff.de  vcrb.obli.DcC  in 
i.qiiatciius.iiu.5-lf.dc  reg.iur.  vbi  concorde  citat  Bar. 
in  l.a.circa  fi.Cdc  rcfciii.vcnd.idemmct  Dcc.in  coC 
3ia.vifis  confilus,co!.3.pofl  num.;.vcri.vndc  venio 
ad  fccundu.lo.Igoe.in  d.i.quatenus.  pofl  nu.6  ^ .vcrC 
3cTatiohuiusaflumpti.llcrn.in  conflit.  Reg.Nc.apo. 
incip.edidoru  ordine, 11u.i7.de  in  conflit. in  pecunia 
njs,nu.az.Ccepol.iii  cautcl.  j 25.  q vult  vendere,  nu. 
4.Pctr.Rebuf.ind.l.vni.  lupcrgl.invcrb.fubtilitatc, 

• nu.4S2.  vcrf.vcru  enimucro.C.eo.dc  lentcn.qux  pro 
co.Gab.Catian.in  trad.  dc  co,  9 intereft,  ca-4.col.x. 
v erbquarc  aut  hzc  fpccics.Plot.in  1 .fi  qn.o,  1 49.verC 
fcptiuH)  ainpUa.C.vndc  vi.Ioan.  Bapr.Imp.  in  trad. 
vliir.comcn.pnmo.vcl  ad  l.curabit,  S.6.nu.  1 29.vcrf. 
ratio  aflignat.Cdc  aci.cmpt.Pctr.Batb.imcrc6i  vir. 
voluo.conf.  42.  vertitur  in  dubiu,  pofl  nu  6.  vcrf.cu 
enim  probjtioinicrcfl'c,horu  poflxcmus  lac.  Meno, 
in  traci.de  arbitr.iud.cauf.calu  1 id.nu.ao.&caLiio. 
nu.4.vcrlxcrtuin  vero  lucrum,lib.2.cent.x. 

Hzcmicrcllc  probadi  difficultas  imis  interpretes 
permouit,  vUcuiuciu  vnauxmcspiobationcinhanc 


Deprobationib:  Conci  DCCCCXX XI.  130 


> per  coniedimst  A pncAimptloncs  fieri  debere,  fic 
mnueie  vUiiselt  Bat.  in  d.I.vni.m  fi.  verf.  vltimode- 
besrcire.ioldiii*ditio  Cde  a Aia  cmpt.dc  in  Lfctn- 
per,  i.  in  hoc  ioterdiAo,  fT.  quod  vi  aut  clam,  ad  hoc 
ldialluGiBal.indJ.vni.nu.48.verfi  fcato qualiter  p 
bcturAinl-iJiu.  id.vecf.  qualiter  probet  frucitu,C. 
dcfiuA.de  lit.czpcn.qucm  ad  hocrefeiCdorcquitur 
Aleidn  conC  i (9.in  ci  & lite  inter  Thadfam  vxord. 
•ol.4.na.ix.poftveff.quoadaliudanptobatum  Iit. 
tibiO.idcm  quot^  Bal.in  d.Ui  ttaditionu.5.  dc  in  c^. 
»70.  ad  cuidcnnain  pnnnittcndum  cl),  nu.7.  cQ  Icq. 
V^.nam  precium  tei,  vol.  1 . cuius  rerponlum  in  hic 
Inlain  ota  I Dcc.  i n d.  Lqua  ten  us,  n u ni . ) . fi.  dc  rete.  iur. 
hoc  eoam  ipfcmct  ptohauit  I^c.in  conCas  4.iundi. 
caiclle,  circa  prin.  dc  io  conf.  ’ 9 r.iuiidicam  cfle,  nu. 
4.rcii'  piiuto>ciica  licentiam  valorit,  fic  tradidit  dc 
laCin  l./.yric.nu.7.veiCiccuiido  not.  fi.de  eo,  quod 
<cr.ioco,aufdefiiitfuitcnnc  Marllin  nib.CaJcpba. 
Itu.  I )4.verf4icincdani  intcrcllc,d(  ip  1 dc  minore!». 

fiuhmum,poa  ou.77.*crf.  d(  liibdit  et.fi.de  quatfiia 
IS  accedit  Rebuf.ind.l.vni.poQ  nu.(  1 1.  veifjicin 
•cccooicAutas,nccaliorclpcaiirc  cn  didaim  loan. 
Fctt.Fcnaidn  praA  J*apicn.  informa  libell  jn  aAio. 
ical.in  gl.de  io  fioicnis  nu.  i i.ad  id{  terpondere  loi. 
de  Amtcin  confi4t.col.  '.vctf.de  quamuis.  ibi, non 
obfiatiacBorfa.inconfdtaicndiditanno  1 577.  poft 
im.aa.vol.i.Cagn  .etiam  in  d.l.quatenusuiu.aacum 
ieq.vetfcum  iopfobattdoiatqi  loAapc.  laip.incod. 
liaAde  vfiir^d  d.l.corabit.Cdc  aAio.cmpt.c6mcn. 
I .$.6.poft  nu.  t Vf.  verfalti  veto,  de  poftteino  M eno. 
in  d.tia  A dc  arbitc.iad.cauf  t tp.nu.  a.  decaf  t aa  nu. 
|de  d.lib.(ecundo,ccnr.a. 

3 HuiusverOprobanonisonusthocideimcrelTcal 
l^nd  incambercex  lurifconfiil.  rufo  colligi  potio 
1.U  patrem, /.tpu  fideicommiflarii,  drc.fi.ibi,  Qnod 
ibftiusptobabitur,ubi  Ang.de  Alex. nu.).  in  ).uoc. 
<F.ad  Tttb.de  io  Lfed  nec  legatarius,  cG  1. fbq.ff.de  c6- 
di.fhn.  vnd  cum  multis  aliisad  idem  ttlatisi  Titaq. 
in  traA.dc  ccttaA.lignag.S.  t .gl.  a.nu.  i ).uctf  pexte- 
rea  iliud  quoq  optime  cOfitmat  Lup.  in  co.ira Adc 
vfur.comnicn.ad  d.Lcurabit,Cdc  aAxmpt.cOmen. 
I./.6.  nu.  1 14.  vbi  io  hoc  pcopofito  nolito  docet,  ad 
obtinendum  interefle  damni,  aut  lucti  non  larisefic 
dicere, fc  damnU  pafiitm  fuifie , vel  quod  ncgoiiido 
•m  fiiillct  luctatus,  fed  id  omne probui  debere,  cfim 
tota  via  iudiciiq  viAoriainreAapro^tionelitpoG 
«i,vt  fide  ibi  Ml.nu.i.A  cfieri  feribcntes,C.decd{. 
& in  i.t.vbi  gl.t.ffG  quadroP.paupcr.ftcif  dica.vt  Zt 
Itadiderc  D^.in  l.fi  prias.liipcrgl.egiflct,ffde 
BoanunendaVt  dicebat  Balautperrimc  telanui  iUe, 
f|ui  agere  intendit,  debet  effit  prauiliu  de  modo  pto- 
4 bandirficq,  ei  fatis  cA.qi  alleg«,t  nifi  Zt  probet  iuxta 
fnTam  gl.in  c.non  eftdn  vetb.^  allegat,  dc  confuctu. 
tib.Aquam  auream  appellacFclv.in  c ficlcticuslai- 
i cum,coLa.fub  au4-  dc  fixxomp.na  patia  funt  f ali- 
md  allegate  dc  non  probare,  dc  mbii  allegare,  vt  ex 
femetuia  Alcx.dicebatAfii.indecif  aa.incaula  ver- 
tente inter  Alexandrum  Vencramutu.).  verf  ideofo 
Icb idem  voluere  Cagnalnd.l.vnic. in  vlt.ieZLnum. 
sa.  dc  ibidem  Rcbuff  00.477.  C.dc  fent.  quz  pio  eo, 
quod  interpoler. 

Ifiud  pqatemum  velim  amplies , vt  Zt  looum  libi 
d vendicetinijs,tquiad  caulam  citanmr,  quatenus 
fuum  putant  intctefleinam  & huiufmodi  intetefle  al 
Jentes,  nOdebent  admitti,  nifi  primo  de  fuo  ioiei^ 
cue  docuerint  dea  decifum  reliquere  Domini  Rotin 
dcc.i  1 .aliis  f ).n<x.rp  ubi  lunt,dc  iudi.in  antiq.  Bifi. 
upict.Zt  in  dee.  i.vtrum  qo  cAmittitur,dc  tcfcnp.  hos 
lequuniseftFelan  caicnicnsdl  1dubnu4.de  s.dete- 
fiib.Ainccli  fupetdn  a.nrx.  deo0i.dclcg.de  incau- 
ditis4X>l.  I4fub  nt1.a7.vcrf  dixit  Zt  Rota.de  prdbip. 
ad  hoc  etiam  alhilit  Innoin  d.cvcnicns^d  idcmic* 
flexit  Bellam  jadccif  a )S..teicionoavenieiui  . 


Veraquidem  efl  h;campliacio,tvi(cilicctteriins 
veniens  ad  caufam  pto  lito  intcrcllc,  aiiicquj  adni  x- 
tatdebeat  de  fuo  intcrcllc  docete:  verum  fi  ad  ritia- 
tui  is,ncc  docuerit  dc  inictcifc, valet  ptueclTus.'ita  di- 
remit Bclla.in  dccif  S44  Ii  pendente  inquifiiionc. 

1 Hanc  quoq  ampliationem  imclligcs,  f vifatisfit 
huic  conipatcnti  mtctclic  lummane , A apparenter 
probatc,fic  docet  Innain  d.c.ucnicn$,in  ptin.cui  ad 
hxict  Fcl.in  d.c.cum  lupciMi  a.nordeolialclega  fic 
it  itadidcrc  Oom.Rot.  in  fiipctiorib.  citamdccilio- 
lub.  ad  hoc  cotroborandum  adduco  doAt.  Bar.  in  I. 
1.$.^  fi  iic,fubnu.i.ff.  deptxtor.llipula.A  in  l.fi  quis 
i libais  j.fi  quisexhis,nu.j.fi.delibaigoofc.ubi  ait,. 
9>  quoiicsiudicium  fummatium  parat  pnciudiciuin 
icparabilc  in  alio  iudicio.ibi  non  lequiiac  plena  pro 
batioiqucm  fequitut  idem  Felan  d.c.  cum  lupctA:ol. 
4.11U.  i(i.vecf'.ad  hoc,ut  icrtius,dc  re  ludic. 

Cuius  tei  illa  pbr  afiem  ratio,  nam  ciim  huiufmo- 

9 di  probatio  t fit  inambula  probatotia,A  nondecifi 
uagitoptetea  liamcii  quod  quis doceaidciurcfuoap 
parenter,  licet  cicipiatur,ucl  replicetur  per  aductia*  . 
Itum  dc  nulliutc.VndclatJS  efl jitobatc  le  elcAu,  li- 
cet flatim  dicat,9  cIcAiononftt  canonica  fic  fciific 
lnnoc.in  dx.vcnieiis,il  a.  io  ptin.  idem  voluit  Bella, 
in  dcc.  iSxcclefia,  & minor,  dum  aflerait  minoicm, 
A ccclcfiam  pacnicstcflimtioncni,lummaiic  dcix 
fionedrxere fatis  cflc  quu  iuspoflca  plenius  veniat 
inptincipalincgociodifcuucndu , hucitidZfpcAat, 
9 ab  codZ  dccimm  efl  in  dccif  )0.  G petes  fc  ccfiitui. 
quoinlocoait  ,<p  vbi  aliqua  probatio  requiritur  pcc 
Vid  prfambuli,  lufiiciar  fu. urnaria  probatio, q pollca 
in  principali  negotio  plene  decidat,  hoc  ctia  con  fic- 
maucte  Dom  Roc  in  dccif  S7.aliis  7.non  lullicit  pc- 
tenti.de  icftitanintcg.in  nou.ubiuolucre.quod  ante 
rpiam  concedat  inintegium  icflitutioad  appellan- 
du , fummatiZ  prius  dcbcaidoeerc dc  fuo  inteicllc, 
quia  alloqui  datetur  matetia  calumniandi,  idcdctet 
minaucrciidcmmet  Dom.  indcc4.  aliis  i.  poUcIlbc 
bcncficijalcrcfbiudpolia.in  nou.vbi  in  iis  Calibus, in 
quibus  quis  debet  docete  dc  titulo,  non  requirit  ita 
arAa  probatialicutqn  principaliter  ageret,  Icd  lutfi 
citfummaria  probatio,  eodem  tendunt  quamplurcs 
alix  Dominomm  dccifioncs,vt  dccif  tjaalias  75. Ii 
rcAor.infi.dcappell.in  nou.A  dcc.  327.  aliis  6.fic6- 
tra  pcteatZ.dceiccpt.inno.Adccif  86s.aliis  7.  mot 
tuoTitiai«.»alc  tcfta.in  antiq.  atqi  Bellam,  in  dcc. 
p9-in  rcftilutorio.in  dcc.3lp.fi  m impcuaiiune.in  de 
df4S7.monaf)crium  A in  dec.jp) . licet  puflellio  in 
candZ  dcfbendercfniam  rhil.  Franc.in  c.  fi  ludcx.iT. 
140 ». not.de  lcni.cz  c.m  d.Cemin.in  c6f  77.10  ca  Ac 
chidiaconi.coi.  ipoft  nu.).diccns<pvbiagicutad,p 
bacionem  tituli , non  ad  finem  decidendi  principale 
dubiu,  fed  ad  alium  finem  inadZtaapcnciuZviain 
ad  aliud  iudiciit  fufficiac  probatio  femipicna,  A pro- 
ducere probationem  ptima fronte  concludente, fe- 
cundum laAnd.pofl  Hott.in  d.c.vcnicns.idc  Gemi, 
in  conf  16.  Geminianus  dc  Mutina,  in  fi.  alfcuctans, 
qi  in  probatione  alicuius  ptxambuli  fuificiat  femi- 
plcna  ,pbatio  ifiud  Zt  renet  Dcc.  in  l.vlt.col.  1 7.114  >. 
infi.vcr.non  tniequirit.  CdccdiAdiui  Adtia.tuli. 
idZ  volucre  Maifinl.fiquisncquxfi.  nu.i46.vcrfdc 
ideo  dicunt  DoalcRota.ff.de  q&  A Ang.  Are.inl.a 
fniaxol.S.ffdcapp.quoinlocodcclacaiidoilliina. 

10  ttrii/ccibitaiiplex  cflc  intcrcOc,  f pp  quod  quis  pbt 
admitiiqtrimum  quando  cx  pioceflu,qui  fieret  cum 
sdio,  fitra  plenum  ptxiudicium,  iuxta  l.pen.  fi  dc . c 
sud.  Secundum  efl  intercfTei  quando  tettio  copa  ,eti 
pniudicartt  refpeAu  pofleflioius,  vt  qa  vacan.  pol- 
Icflio  occuparet,  vcl  fietet  prxiudiciu  in  pof1clIl,,...c, 
cui  incumbitd.a  diuo  PioA.fi  fupee  ccb.i  bi  Bac.  A cf 
tetifccibcnccs,fralcrciudi.qui  dicunt  idc  dc  prx.a... 
ciotefpcAuBtqprictatis.TeniuiD  imcrciic  cit  quaic. 
quale  preiudicium  qr  rcfulcat  cx  pixiuqiptionc  mti'. 

JoJfitMYitrdifVaLi.  R a vil. 


‘ f ■ I*  fofepMMafcarcU  .'1 

tril.n  duo.fF.deiareiar.  iftn^nbus  inmitiM  Ang.  i6  tibusimprobenir.tffi  vtaIiqtr»ntti^Ae¥(ttiHfrM0£ 
tcrrius.quado  vulfadinirrii.fuificitiquodruinmatjiti  fnt.ridiccrcpolliimus,  cpaur  iumtnaria  caufa 

docrar.ad  quod  citat  Ant  incap-  iniirperdcrc  iudi.  uisprxiiidiCii,aur  Icuis  (ccundO  Bartin  l.i.§tq>'ri  (it 
idud  Icquitur  Alex  ind.l.idiuoFio.d.S.  (i  fuperre«  aliqtia.fi'.dcpnL*to.n>piila.&  per  Dod.fnl.niCia*^^ 
bus-col.i.ifde reiudic.  " §.i.tf.adTrcbellia  lisiauis.uinccert^ih  huitifitiodi 


Hoc  veroiquod  poftremo  loco  d nobis  e(i  traditii 

XI  primo  declaranda  eft,vt  locum  habeat, f dummodo 
l(ic  talis  volens  lummarie  probare  de  intereCTc  fuo, 
id  doceat incontincnti,iuxra  InTam  Innoc.  ind.cve 
nknsil  i.nu.i.  (uperverb.  incontinenti  detc^b.dc 
ibi  Abb.iQ4.no.idq  vident  IcniiOc  Do.  Ror.in  dcc. 
a.alias  a.nota.q»  opponens  Ic-defent.  dc  rciud.in  an 
tiq.duin  cundS  Innoc.in  d.  verb.incontinemi.citanr. 
^aperre  probat  Dcc.ind.l.vlt.col.(5dhbn.45.  verC 
io  fecunda  concluiionc.C.decdiei.diui  Adr.  tollcn. 
idq;  obferuauic  Mil.in  rcper.in  verb.etcquutio (hiae 
qn  petitur, vbi  pofl  Ant-de  Butr.ocdaratiqadicaruf! 

la^is  probare  f dc  incerefTc  (uo  incontinenti,  rhdetq; 
hoc  iudicis  arbitrio  relinqui,  dummodo  ifta  dilatio, 
& tempusad  probandum  iiium  interefle  no  excedat 
tempus,  intra  quod  facienda  e(i  cxcquutio  fnlc , qni 
Anto  opinionem  a)i,pk-duntur  Card;  & Imol.  in  c. 
cum  in  iure.de  othc.ddegadem  tradidere  Abb.lmo. 
atque  Feli. in  d.c.veni£s,col.  5.in  6.q.nu.  1 5.  dc reftib. 

* qui  dc  * communi  fcribcntium  (cntcnria  tcftatur. 
Hinc  proptcrca  colligunt  hi  iurisinterpretes, Titium 
volentem  aliquid  pr^are  vitra  montes  ad  inrpediC* 
damexequutionem  iciuennx  non  efle  audicn  'uin, 
pcrc.litcras,derc(iir.rpoliar. 

13  Sectindolo^illndidS  velim  intdligas,f  vtpro* 
cedarratione  intcie(Te,  qipixtcndit  i(u- venicas  ad 
cauram,fccus  vera cfl gratia  legiri  mationis  pcrfbna 
n]m,Mi  quo  iudicio  requiritur  plena  probatio, nec  fa 
hs ed  fcmiplen^  probare, vr  docuit  nos  Bar.’in  l.i.in 

* f.C.dccdift.dini  Adria.tollcn.cuius  (nlam  vti  * co- 

mtmem  tuetur  Dcc.ih  d-l.  vlt.nu.47.verl!  item  fupra 
dida  non  procedunt,  C.co-tir.  idS  placuit  iaf.in  rtib. 
C qui  admitti.nu.^vcrfbenc  fateor,  per contex.in  1. 
i.^  ii  ca.lf  de  vent.in  po(rc(rmitrcn.&  m §.pia;rcrea< 
nii. ' 4.1nftir.dc  ad.conhrmat  hoc  itidem  Bal.in  l.iie 
quicquam,$.dcplano,col.r.nu.5.fl''.deo<fi  proconf 
& Icga.ad  idem  rcfpondit  Alex.in  conf  5p.viib  pro- 
ccflucaufs  tam  principalis,  nu.z.lib.2. 8c  in  coni! 77. 
vifo proce iVu  caulje  vertentis iiucr dominam  Alba> 
xin.iin, coi.  ?.niM4.vcrf.  omitto pluui.A  incAl.147. 
vi(i^dubit.itiomb.  in  caufaGafparis  l&ichere,  hu.i. 
lib  d.atqacCrau.in  co.if.  104.10  pnnc.h.irKeandein 
fciuent ,a  m corroboro cx  contex.  I .ii  res.C.de  Ord.co 
gm.&  cx  authoritategl.m  d.l.z.m  verb.fcruus.in  vit. 
par:, t.. co.dccdiv.t- diui  Adr.  tollcn.  * >'  ‘ * 

24  Cootinii  > pra-icrca  hac  ratione  it  nam  anre  orm 
ilia  jnqtiircoduiii elide  peribna,vi1.,*.a.detcftam.dc 
l.livcr  C.dc  pioctir.vjuo.i  li  fortcfurrutia  perfona  n6 
cikc  Kgitiina , tepelUrcturi  ludicio,  vndccumper 
iitam  d icuinoneiri  pcilbna:  har  pnrindicium  uauix 
principali  quiafi  penona  non  ^iet  legitima , non 
I ocederetur  amp  lUS  in  eauia  principali:  merito  d« 
ci  iicri  plena  probatio,  lieque  probaturin  d.l.lircs. 
C.dcordicognit.  ‘ n*- 

< ; Qaanquain  a conrraria  t (^ctU  opinione  Feli  in  d. 
c.vcmens.il  2.col.5.poit  nu.i4.inti.vcbcl.  deiciiib. 
vbi  cajibitraruscom parenti  pro  fuointcrelie  folfi* 
cerefummari^  probare  etiam  rclpcdu  leginntario 
ms  perionaruin , idcin  cenluit  libi  ipie  repugnas  Ia(! 
indl.z.fiib  nu.r.cuni  fcq.C.co.dcedid.diUi  Adnan. 
tollcn.  ca  addiidus ratione, quia  eomodo,quo pro* 
ccdit  in  ca  principali,  illo  procedit  in  caulis  lumina 
nisdcpcdcutib  ab  ca;  ergo  li  cS  principalis  erat  fuin- 
mana  3^cxecutiua,&  mcidenicr  emergat  dubitatio 
dc  Icgitiiriarioiie  plbn;, debet  fufhcere  luminaria  co 
''  gnitio  per  dodr.  Bat.m  exirauag.  ad  rcprira.in  verb. 
lummaiic  vol.i.quametia  piurib.alijsCbiroborat. 

V auiucniinuuo  & li  h$c  opimoi  plerilq;  Ichbi* 


' funimariaca  requiritur pltna  ^pbario&lcgitinlatid 
perlbnx , (1  verb  Icuis , tudi  profetib  fcmiplbha  iarit 
elt  probatio.  Er  hoc  modo  ihrdlig2don6obft4btA 
qtia;  addu^a  tticic^  laf  contra  Barrdhiam,  & quklf 
duiH dicebatur,  qheaula  principdlisefl  (bmma>iitj 
i7tjcrgo  o&s  articuli . feu  adminicula  db ea  deptfndM 
tia  debet  ciTe  (uminaria : nam  cunVddinirfidbldEM 
diuerfa  Sc  (eparata  d caiifa  principali  1 vV  Ht  peilfbHA 
legitimatKkvrfcniiCsevidcrlegh  Atchi!&  l^mi.ili 
c.vit.in  prin.de  ludic.ih  6.'vbi-deblbt3d6quae  tffifdt 
dependcntib.caufae,  nultddvle^;id!llMfkKl«  pdtfbsi* 
itientioncir.  faciunr;no(f  eft4Udi«S»Mda  de  aaiiS^I«i 
lisificut  (k  caufa  prirtctpali}'l^sqi  •dminictflaia^ 
(«ni partes  caj(%ptincipa)ii  fWdUctdm^idgmet  iiA 
m l.vl(.i>.vlt.iui.3  .tf  de  a6di.'MdebM0(^f^dit  ddwUF 
(ustafonem  Perr  Gerar.de' Pemin(liii04H6ng.afJil 
eip.  nfofant8ari.&  alii  pdnor.'vW4BMiis-kibiy»opiF 
Hionem  refe(iiohaDo^ucH!d<ifllii»dP0expUcsit.  t 

U(i  I*  •1'  k 
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Generalis  interdfe  diuifio  in  commune  Tcili 
cet,fittgu)are  & conuentum  : atq;  quomo 
do  interefle  commune  pjobecur«  . ! 

SVMMARIVM.  ( 

• * 
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I InHrtjfttripUxcommwu^ngmUftyiy nnumttiWi^ 
z Inttrtjr»  commUtu  qmdja. 

j InttrtJJeJingitlart  qiiiafit. 

4 tnttreJfietnwHtum  quid  fit, 

5 fnttrtff*  tonuattuM  qi*,wi fiark  mmtHtum.  '•>' 

6 tnurtj^  commune  lejltbus  probatur,  - > • ' ' > • i 

7 Inttreffi  commune  vt  ttiUt prohtnt,quid  deponam deheStc 

8 ihter^  commu  m probando Jkih  t/i,  fitajies  cbem  afiims 
'•  uonem%noncommun*in  en^probinc,  quando a^or 

‘non peteret  abqutd vbra  vaiorem  ret-.edioquifeeuseJL ' 

9 in  interejfe  communi  probando  vt  te/lct  commummafib- 
" motionem  probem,  debent  ettam  non  inttrrogati  ratio^ 

nem  diih  fui  reddere. 

loin  interejie  communi  probando  vt  te  fies  communem  a/U 
' mJtionem probent,debent  reddere  rationem  dt^  fmH 
< non  interrogati  in  aiiuetatione  rerum  iumobmnm,Je~ 
ctts  mobtUum,  ix  cur.  •: 

I I in  interejie  eommuniprobandoyVt  communem  a/Hmatio 

‘ nem  tefiesprobem,quam  rattonem  reddere  debeant,  • 

1 2 interejjectimmunem  ajltmaiionem  teiiei probant, Ji  rati» 

nemreddantyqaodrttttacoutMunitervfhturaxemd- 
t -tuf, modo Jint periti, 

1 3 imereffe  communem  aiihnationem  te  fies  nonprobanujt 

eam  rattonem  quijque  reddiderit  ^ quia  ego  tantum  de* 
dijftm&  darem.  Eteur,vt  nu.t^::  . ■ 

I $ ^imetefietomennne  tn  odium  delmquentit  iuramentopra 
*'  batur.  . 't»  . ' . ■►.M.j'  -i 

i 16  intere^  eomenune  probatur  per  afJimatoreseb&oi. 

f Q^JfagaturderemobiU:ibtdem.  ^ , i 

.17  traxis  tn  facienda  aiiimattone  a tudite,  eiim  rei  afiima 
tio  non  eji  in  iudicio  probata. 

\%lnterefe  afhmatio  communit xd per- aflJmatores eleSot 
- probeiur,il/i  debent tfieperitimeaaru.' 
ipintefefsta/itmatio  communit  per  quot  afiimatoret  pro- 
. bstndajk. 

zoioterefee  probatur  ptrajtimatortttli^pojididitiut», 

JitJitMM,^  - : • »ic 

21  inttrtftt 


t^j»robationlb:i><^biii^D(^  ijr 

« .:& , li , ac probenmr> primtirdc 


■^'iAj^tiUndsinr^  fiicimda , modotUeHJmt 


fmap^dj^dtoftt  publicos  i&itna^rumntumrt-i 

i yj.< ! • '■  ' v<:  ';i 


’ nricTcifcnobisoffcrrpro- 

. vi  wivllUct  5j(ionis  intcrcflc  marc- 

pa, Cuius  explicationis  gratia,  vtca.qua  polTuimisfa- 

* dlioii  rnahodo^pgrcdramurcfimunSNn  hacre  Teri- 
bentium  (hlamamplcftcntes  .tripartito  intcreilcxti- 

i nidendum  cftjtidcommunc.fingulare.arqjconiien* 

X 'tum  . Id  imnjtquod  intcreftf  promiCcua  d5- 
ba,  lucracfiamiflarenocatur, primam  figuram cofti* 
tuit.cbmunc  autem  hoc  in  locomterprcramur,  nott 
quod  omnibus  accidit, fcd  quod  fimilitcromncs,  ar* 
buevnus  pcrpcin  fiiiflcnnfi  in  cfi  Fatti  ncccllirati  ina 
3 cidiOent.  Altera  fpeciesert.tcum  non  dccoi  Icnteti* 
tia,fcd  fpccialitcrid,quod  intereft  penditur  qua-tnet 
'^ffedus , & certa  rei , Se  perfbnx  ratio  verfantur , vd 
hxcconiun£Iim.Hisduab.  intcrcflc  foritrfstertiaao- 
4*cedit.quam  comientamtappellant.cancpi,cun>ccr 
ta  fummacaula  eius,  quod  inteie"*  pi omittitur  «vt(( 
ftatim  vt  pretiu  acceperis  retn  empta  non  rradasicen 
’tum  pnft^  quare  autem  hxc  ipocics  inuenta  fueri^ 
y_'bsrccaiifa  fuit  i qubd  f re^pctdifficiliscftad  ptobant* 
dum  quanti  interfit,  vtin  fiiperiori  conclul'.  lati  prO- 
"banimus, quod  homines  pcrfimelccnrcs  quxfiiJri  fi- ■ 
;ne  difficulraie  pofTunt. Complcdamur , Sc  ea  ratJont 
reita  fiiminam  ftipulantur : nam  fiinc  alia  probatiov 

conuentionon  exigitur, quia  cu  confialiciucs  huit 
*tci  confcrtferinr,  eorum  confcnfitnt  Icv  Icquif.  I.  vlt- 
■ff  dc  prxfo.fiip.l.procurator.fF.adexhib.,S£  l.i.ff. rtm 
rat.hab.ira  Dccin  r.vni.mi  74C.de  (cnr.  qua:  proco, 
quod  jntcir.profer.ncc  minime  In  0<^lium  dliuSjq  me-  - 
ram  fecit,  ficcxplicant tres hasinrcrciTc  Ipccjcsmriis 
inagilbi  in  dl.vni.pr^cipui  vcio  Gab.Catia.iu  iraCl:. 

co;qiiod  interiC.4-de  trib.his  imcrciVc  formis  in  P~ 
wntia  paucis  eft  videndum  ,qua  ratione  carum  vni- 
quamq'  is.cui  id  oncrisincumbcr.probarepoirir. 

Aggredior  itaq;  prim.im  intcreflcfpcciem.qu^co 
<5  muniscft.  t Hac  pei  tcftespoflc probari  trad^Rim  eft. 
vtpaie.  cK  l.i.C  dc  rercin  vcd.A:  ex  l.li  r<.ruum.n^,.-Hi 
leg.  A quii. quod  probaiiir  glo  m S.noii  (blum . fu  per 
verbprobarc.IiiU.de  verb-obUgA  ibi  Atig.«'u.4-glo. 
itidem  in  d.l.vni.fupcrverb  fubitlitatcm.vbi  Baion. 

* jo.ac  exteri  ’ omnc.s2^lo.criam  in  c.dilcdi.  lupvcrb.  , 

cum  mftis  in  mcd.de  roro  coiupet.  liocidcmlcnfCTe^ 
CaU.inl  a.num.j.ffdcinlir.iuran.IoJ  Pct.Fcrrar.ia 
praft.Pap  in  fbr.libcl  in  ad.real.fuper  verb.  & in  flo* 
tcnis.nu.2f.infi  D.Rof.indccifi  j alias  jsv.  dubita* 
batiir.ftb  na.i.dcini6r.&  d>mn.d.u.  innou.Ambro.' 
dc  Vignat.iii  rrathylur.nu.a^ypofl  vcr/muncquxio 
quili  ter  probetur  intcrcflc  Pct.de  Vnzolanpiacl.att. 
noiar,§.  quando  poena  in  pactis  a ppOlita  comnmu* 
furpofl  mi.  ?.vcrf.fcd  hicquxro . ■ > ' 

Ifliid  pfiinum  oTum  velim  iiuclligaS)quod  ad  hoc 
7 vt  fcUcsintcreflc  coc  probent,  f debeant  dc  coiumu-t 
ni  xftimarionc,&  praiodcpbneic  ,cx  1.  2 C.de  rcic. 
vcnd.&  ibi  iiorantlcribctcs, Ita  docet  B.irt  ind.l.vni. 
nu.jo.ad  idem  refpondit  Alex  in  conI.r)4vVjla  foful*i 
tanone.col.2.lib.2.&  antecum  B.il.inconl.roj.qii^* 

. xitur  qualiter,  vol.i.  Debent  itidem  dcpoiiere>quod’? 
> tanti  unflctvedira,&  empta  coiniminirerivt  placuit 
, Ho.in  d.l.  fi  fctuuin.ff.ad  leg.  Aquil.  vcl  quod  rcstali'’ 

' Ioco,6c tempore  Ibici tanti  comunirer  vc Ji,oi<  cornu 
' niter reputatur,  quod  valeat  tantum, & q?  tanti  vfidi*’ 

‘ ta  fuiflet  tali  Joco»&  tempore  ita  (eniir  Ant.de 
.jnc.i.col.3.nu.7.deempt.&  vend.  vtetiain cotHultu 
^ * cU  ab  Anto  dcButr^jnconf.52.  tora  ergo.  Etquam«j 
' via  Bart.  vbi  lupra^primo  vditjquod  tiaaiduaatfccu. 


acvalorcrei.fccundus dccommuni  inte«flrc?(xtpcn 
paulo  poft  coiicludinquod  lufliccrcc  probatio ptirpi»  ' 
qux  includit  probatione  fecundi  articuli , quia  fi  res. 
umi  communiter  vaJer,  crgocuiufquerami  intercfl- 
eam  habcrci  quod  poftrcmuin declarat Cagn.  in  d.l. 
vni.num.i2t.  i. 

Hoc  idem  vltirno  loco  traditum  velim  intcliigasf 
8 vtprocedat.tquandoadornonpctcrctaliquid vitra 
valorcin  tei , ahpqui  fccuscU,  vr in d.  1.  vm.tradiinc 
ferib.  vtliviQU  debeas  tradcrc>notradidiUi,  aliud  16-* 
ge  canori  pretio cinirpofiiim  petere  vimuni&  a rem* 
pore  mota;  quanfi, plurimi  valuir.l.vinum.  ft'.  fi  cert? 
pct.quia  debebas  tradCTC,&  tempore  prxfliuftol.  cfi 
venditorem. Cdead:.einp.  Item  fi  visperercinrcrefle 
domus  dcftrucix.vtin  cafii.l.Iulian.in  priii.ft.cod.de 
ad.emp.tuuc,!  t piobatio  concludat,  non  fatis  clf,p. 
bare  edeo)  rei  xlbiiratiOiiem,fcd  ncccfleCfl.vtctiaiU'  7 
probes  .valoicni  coium,  qux  lupcrfunr,  quorum  pre* 
tiuin  deduci opone()ficuril'olum,ccmgia.  dt  (imiliak  . 
:&  tunc  apparebit  qulrnri  inrcrcfl>itadocct  B.ir.ih  l.fa 
ciula  fti.aibor.fiir  cal.ic  ini. cum  cmptor.?>.flr.  ff.de 
dam.infcd.v  bi  au  Icvidiflc  errare  magnum  aduoca* 
lum.qui  loiu  protviuit  valorcin  domus, A dcftrudio*  ‘ 
ne  facti, in  o.idct  pntbari  fecundum  cum  quantoiit 
confluit, IcU  quantum  valct.J.ex damni, in prin.ffcou 
•dcdain.iftfed;i5c  ha.jf.fi  nauisvcr.rcd  in  hisreb.ff.ad 
lcg.Rhod.de  iad.:d5placuitAng.in,S.fi  quis  agens, 
cui. 5. inlt.de ad.&  Cur.ind.l.vni.col.  pcn.&  in  hoc, 
cUe  trequcimusttuni  tradunt  Rcbuff.vbifupranutn. 
49v.iSc  CagnoI..i2?.‘ 

<iuod  ergodiccbaivus  tefle  intcrcflc  ^barci  fide- 
ponat  de  communi  xflimarione,fic  inrelligas.vt  ve* 
9>tii  Uti  t quando  tonem  didifuiattulifetilnointct'- 
fogaius  «alioqiii  non  probaret  cocm  xflimationent, 
pergl.m  l.fola.C.  dc  reltib.  idem  tradit  Bart.  m trail. 
dctcffib.iverlucftisd!cjt aliquem eflTcdominu,  int  n. 
n.7.vbi  inquit , quod  fi  feflis  dicar  funduin  valere  de- 
cem non  piobat.>  mfi  rarionem  adducar, qu.iuis non 
Iit  interrogatus,  eum  multis  in  eandem  fcntcnria  dc- 
dudisa  Dcc.inlc]ua  cftus  n.6.ftldcreg.iur.&aCag- 
ind.l.2.nti.2j6.C.dcreleiiid.vcnd.  rbicxtcri  Dod. 

JO  Hoc  aut  procedere  dedar;-- bis , f quando  reflis  de • 
;poiiudc  valorc  & xflmiatione fundi  ,&aliarQrerff  ' 
immobilium, quaiu  valor  tio  ita  facile  percipitur.fc- 
cusinxftunationcvim.&  tritici, & fimiliu,ui  quibus 

• noft  requiritur  rationi.sallignatio,cu  id,  litper  quo  dc 

ponit, cadat  liib  sefum  ciiuiflibet  hommis  ritdis.  pro- 
ptcrci  non  opus  crt  querd  vliam  reddarrartone,  fi  no 
Iit  inicnogatu.s.vt  pukhre  declarat  Bal.in  d.l.fblam. 

^col.2.  vcrl.quxronuquiddexftimarionc-C.de  teft.de 
■'  ‘ Alex.in  1. pretia rcfu  coi. 4.n.i2.infi.tf.adlcg.Fal.q> 

• laimscdfirmantDcc.&Cag.Jocisfiipcriusaddudlis. 

• (Cxieium,  rogctquisquxratiolflh^ccnt.quamdc- 

1 1 bebunt  adducere  tefles  in  probanda  coi  cflnnatione  - 
quanricuiuiq  interfit. Btquidd Bar. ind.l.vnica  coi. 
vlf.rur.t  i.allcrrf  tclicm  debere  dicere,  quod  c6muni- 
?tcr  tanti xftimaiuur.&.vcnduiutrcsin  fotopublico,  ^ 
Si  11)  hacciuiratc,6:  tali  (cmporc,vtibi peum,  & pcc 

• Icribentes  * omnes  indicia  lege  pretia  rerum.  • , t 
j 2 Id  incclligas  locum  fibi  uendicare,t  quando  rcftd 

dset  periii.oam  tunc  luthccretratio,  quod  ira  cofuu- 
nner  ucndiiiir,&  emitur, iux.lcntcnr.BarrJn  I.  nemo 
in  fi.ft.de  duob.rcis.Aret.inc.cuni  cautam,  coi.  r-dc^ 
rellib  .^nio.dc  Burgos,inc.i.dccmpr.i':  ucntj.irg.L 
fi  mater .C.ncdc  fbt.dcfunft.  quo*  ad  id  allegat  Rc- 
faulhubilup.nu.502.ucrf  item  procedere  poteft.  i 
1 j .ficcunuo  uchm  intclligas.fur  non  ualcat  didu  to- 
ftiu,  qui  uouintdc  communi  xftimafione  deponere, 
fi  quilq,-  cotum  dixcrir,  quia  ego  ramum  dequsc , 3c 
dari;n9QCQiittf»>bantnccconcludanf , et  fi  efscnc 
.ttigiqAc^Bfi^  nohabeacin  depolitione 
coi)ietks.|.aKi«iayii^ivCt4diiirrtqpdci)otMntque 

ioJifbiMafcardtfVoUz.  K } • , dc 


‘ / 


Digitizsd  byGoogIe 


¥ 


, ‘i- 


lofephi , ^ 


deltftgnlafi , non  communi  pfcck>>  vtiequiritur: 
indOccT Bar.in d l.z.col. i.nu.i7.&  iS.|M>ftgl4ibi.C. 

* de  refcin  vendi.vbi  Iino.&  cacteri-tdc  haoc  * comnm 
nem  efTe  opinionem  ex  pluribus  authoribus»  quos 
'ciratirefert  Cagii.  ind.l.£.nuro.i^.reic^  opinione 
B tl.&Sali-oonrrarium  fentientium.  * „ < 

X4  Humspronunciarirarioeft, tnamdi^bimteftisde 
betconciudcre  necc(Tari6,Ladprbbationcm>&i,ne- 
<1^  natales. C.de  probat.  & c.in  przrentia,eo.pt.red 
hic  non  concludit>cum  hccdcpofidadc  ad  lingula^ 
xc*&  ad  commane  poiTit  rcferri.ergo  non  valebit  per 
fupradida.dc  pcrcontex.in  ccu  loannes»  vccf.cQ  igi* 

«or, in  fi.de  fid.inftni.vbi  etiam  Fcl.pondeiatd!:  fcqui 
tut  d.I.vaicnu.500.  C«era  detefHum  de* 

Eofinonfrio  hoc  interdie  probando  fienda  non  pro- 
quimtir  > cbtn  omnia  hatc  expltcauetimusropraiA 
• materia  Adlimationis  probandae. 

Probabitur  irem  boc  uucrcflTc  ede  f per  iurm  in 
odiu  deliaquemis,probata  prius  per  teftes  violentia» 

|.G  quado,C.vnde  vi.Uemper,  §.in  hoc  interdi^aff. 

) quod  viiautclam. & ciiip co. dchisqozvi mcotsiie 
cau.ii.  quam  quidem  intereflie  probandi  larionem  la 
tc  infritdifcutididum  mihi  rcicruo. 

16  Tertius  ait  interdlStprobandbmodus  pereftima 
tores  eledo5,quan^  Ii  agai  de  re  mobili,  polGr  index 
prxeipere.  <f  ea  resad  fc  deferatur » vt  videat  damnd 
iciusrei.vrpm^  veftis,  aut  alteriiisrd  mobilis  ,G  vero 
iit  im  mobilis  ,pdr  iudex  cum  duobus  perkis  accede* 
xc  ad  illi  rem  pndclMem  cxpenlis  partid,atg.l.  (t  irru- 
ptione, §.  ylt.  fiF.  fio.  rcgun.illamq;  propriis  iolpiciec  ziacnicns>tP<»crit  inlltumeotis  piobari;vtG  pioniilG 


r 
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20  Tesrihdedarabis ; f vt  hmfli  iotoeilh  . 

aeftimatores  clcdo$»ir  po(\  didicita  tdlificate.i  t^le . , . 
Floria  .jnd.l.G  iduum, fP.ad  l.A<pttl|ica  confirmauitf> 
re  f^ril^t.l.z.  Cule  rcfciu.  veiidit.  oc  qua  reCoep^  , 
cti^  incaute- i 66.t^ularitcricum  hisfcnfittLffiiifc^  ^ 
iad.l.vni&nu.49^v«rf.tertiopfobatur. ..  f-  . v 
ai  Qpartri  vdim  intclligasif  vepartes  Hnt citandq  in 
relatioaefacicda  persltimatores»&,hoc  qn  funtcle* 
di  4 iudicc,fccus  i G partib.  vt  l.z.  C.de  vfii.de  friid» 
leg.&  ibi  Bal.Bac.io  I.Tbeo{minpus,ff.dc<4x.p»lc 
& in  heredi  toresan  fi.Cdc  pign.idcm  Bah  in  dS-  his 
illudd.hac  edidali.  Cde  lcau|.nupt.  de  Cagn.in  d.1.  > 
auui.x6o.  vcrl^atca  quam  raatcriara,dc  &cbuf.vbi  fii 
pti,nu^px. vaf  tmio  dedara.Multaaiiadehis  sclU  ^ ■ 
tnatoribusdedis  in  praefentia  non  refero»  qttatpat*  ^ 
tim  4 i^isfiipri  dircufia  fimt  in  condofia  Aefitms 
tio  potefi  probari  pd  ^tos » pattim  enudeate  exa* 
tninantut  4 ldibeatibus»pni^dtim  iCagno.  ind-i-X» 
nu.2S  S-verfivenionone  ad  liquidarioneni»  vique  ad 
otiadS.C.de  tdCdn.  vend.de  4 Dod.  ht^d.1  Atni  in  glo. 
fiiper  verb.  fubtilitatem.  prardpue  4 &d>uf.  nu.48’^ 
vafilccuodocil  videndum » vlqueadauca.  491.  dcd 
0um49x.vfqueadnu.496.'  ' , 

Poftremd  quoad  tres  has  communis  interelTc  pro 
ban^tatioues  intdiiges»  vt  hocinterefle  Gc  poilh 
probari,  vtdiximus,  Imcdcbcaturex  conuaduifiue 
ex  delidoivt  ait  gl.  in  d.l.vntcin  cL  ver.  fubtiUutem. 
licet  delida  tefiibus  probari  debeant,  nonmfitumi 
tis,C4ua,dccoha.da.  ramen  iotcrefleex  dclido  pro 


oculiseaind;  petiri  dcda.iinodocdmnt.dc  poficaie 
cundu  illorum  didux(Umabitintercire,l.vlr.S.  vlt. 
C.de  iu.domi.impcttan.l.  & . his  conlcquenta» 

verf Jefiimatto  afit  habebitur  ibi»^  officio  iudicis  ex 
pediaur.fF.  de  fa^rorropb  dc  I.fi  traditio.  C.  deadio. 
empt-fie  tradunt  Acciir.  & caneri  iuris  interpretes  in 
).rcm  inaiorikicirca  fi.C  de  rcfdn.vcndir.cuifcntcn 
tisropnme  f.met.qi  dicebat  Bar.  in  I.fi  quodex  Pam* 
phila.in  fin.tf.de  Icg.a  q»  vbi  rei  zfiimationon  eft  in 
iudicio  p'rot>ata,  tunc  iudex  ex  officiodebeat  illam 
facere  infpcdis  qualitatibus  rd,  dc  aliis  infpidddi^. 
idem  B.ir.in  1.&  ti  equo,  ff.de leg.i.dcd.l.fcmpcr,$. 
in  hoc  interdido  dt  Alcx  ind.l.predarerum,col.x. 

17  fr.  ad leg.falc. Quocirca tquoad bona  praxiscrit,vt 
p.irs  interelTc  p uia  imploret  ludids  offidu , vt fc  in- 
for.nct  Itiperdamnisdc  intcrc(Tc»dcpofieaiccudum 
illam  infonnationeiu  dt  mqUifitione  fuafadatxfit- 
nianone.  tic  docent  B.ir.5(.  cetai  iuris  magiftri  in  d.l. 
2.Ckr«.a  n e de  refcin.  vendnidem  Bar.  in  d.l.li qiiod 
ex  Pamphila,tfdc  ic!r:it.2.&ind.|.femper,§.in  hoc 
intcidido  cui  atfentit  Bal  in  d.l.fi  tradiriotdc  VineS. 

* Hercu.ind.l  preciatcru.col.p.  hahcq.cflc*^6cmdc 
bonam  praxini  artelbnu  B,cbut.  in  <Ll.vnic.nu4>9^ 
vbidocu  praxim  adhociViq;  ad  nu.49t. ' a. 

18  illad  imerelTe  probadi  genus  prim6intelliges»tvt 
huinfinodi  eledi  debeant  cfle  periti  in  illa  mc,  adq 
tkdi  funt,alioqui  coecusiudicarcmm  pofietdeco* 

, lonbus;  fic  loquuntur lUta  nuper  adduda , proptorea 
.non  poiretrufticoconimitci,  vtAfiimaiet  damnum 
illatum  in  libro:  ficobfcruantfcribent.  in  d.l.  precia 
verum, ita  vult  gl.in  l.mpttis  caufa  capimus,  ft.de  do* 
nat.  cauf.  mort.  dc  id  coiliginirex  contex.  in  1 x.&l. 
vlcC.de  }med.3(  aliis  rcb.  nauicul.Hb.i  1.  ^ _ 

xp  Secundo  inteiliges,  t vt  minimum  eligitur dootfi 
in  locoTcperianmt,alioqui  fuffickt  vnus  exceiies,vt 
innuit  c6tcx.in  niaccdidali,b.hisillud,C.dc  fecun. 


tibi  date  fetuum  fub  poena  centum » & illum  Titius 
iaterficia't,quamobrc  non  pofilim  dare,icd  me  opoc, 
tctibluqreinterelle.feu  poenam:  potetoea  petere  ab 
co» qili  interfecit,  & probatio  interclle  fieri  potcrit|^ 
infltuiucntura  prommioois^x  hiaficiandio^.i.fivdG. 
iiut.quod  e(lc  notanduin  afienr  Rcbuf.vbi  ffip.num. 

idem  iietm  alio  incerc,fc , | fi  sftimatio  fiiifiet 
Kcens  fada  pcr$ft.iuaroro>  publicos, dc  ininftrumi 
tum  rtidada:n.<iu  non  prauuineretur,  iuxta  lentendi 
Sal.ind.l,x.col.7.C.de  rcfcin . ve  m cui  afteotitur 'Aie. 
in  l.in  lege  faicidia,  Scorpora,  ffiad  lcg.fai.  fcquioif 
ll.cbul.v01fup.au.496.in  fi.  , 

^Oft  e L rs  / O DCCCCXUU: 

ARGVMENTVAL 

InterdOTedngulare  quomodo  probetur. 

syjiJUARiyjf,  ..  . 

I gumdajSfprolumdJ^ 

puUbra  Mfiinaiom  dteUrstur. 

X ImtmffcJmguUrtptrttiUi  probanium*fi\  timn^gifir 
; cpntra  omtumMtmix  taorofut». 

3 Ittinurtpjmgrniariptobsndotptomtddufiudtpomm 

' dtbtatit'  . - - * . . 

4 Jn  ifUtrtJi  finguUriprobandOy  UftU  nonpfohaiH  JtiBM  - 

ra$iommriddidmt,taHt$miamttrtJj[it,i3rtur. 

Contrarium, 

6 inintmftJinguiar$pf<ASdo,p(>tmtUps(ilpomrt,qiixJl 
. td»UtuiutU»tiHtmffit,&(. 

7 Ininttrejfe  Jinguiari  probando  non  fufficin  ratio  tefiit 

dumtis,  tanti  cuiuslibet  ' 


nupt.in  ^.q>  autcm.in  authen.  de  non  alienan, rcb.ee  8 In  tnurejjefmgulart probando, Ufiispotrjl  dtpontn,^uod^ 
e:ld'.collat.x.vbi  Ang.in  l.X.S.  vlt.fi;quisotd.inbon.  bormnts tiujdtm  condittonii  babtbant  jieumebaram 

poffi  ler.  in  1.  fiaui  a.  C.deinge.  dc  manumifil  ita  pia*  in  decem,  o quod  ipji viderunt  ros. 

cuii  Bar.  m l.cdiinuos,il.itcm  qui  infuUm,iu  fi.ft.de  9 In  mttrefejingulan  probando  tej^s  non  probabit, fittsa 
Verb.(^li.  dc  Bal.in  1.  iuris  ignorantia,C.qui  admitt.  non  murrogatus Jcitruutcaujam  ub  rtddidera,iycur. 

vbi  kiini.quatuor  copftituiicaltisiii^  voluac Azet.  {p  In  tnterejstJrigi/iariprobando,quaJtitntt<tratuint*jit 
Ic  abj  iA<gi»topoiiiyniig«^.i>dci»t^  ^ 


■-U 


n InttriJ/i 


‘1 


De  probationib.  ConcIuCDCCCCXXXir.  ija 

II  ImmfiJtugiUtn twMhtrit tr fr^umftMnUm  fn-  vclfiillum  librum  habuifleminfchoHtvef^Arem 

tan.  tantum  :&  fic  quilibet  tcdificando  minimum  duo 

IX  tmu^fitgtlunffr  fmOUfti  triamipns  difitwiH-  probabunt  intetefle  meum  iingularc. 

hufrwtmMm  fofifntAh.  6 Potcritidcmteftisdeponcre.t^tanticuiuilibet 

13  Iwtn^fitgfdmtnmtlhirHpviattcr,  ftunJofitfiam  intcrcflct,qui  circtcioldcmcdditionis,  qualitatis, vcl 

mrit*fiSufnitU.  pcritiat.qualiscn  aSor.atwd-  continuus.  Sxum  ita, 

lT.de  vcr.obl.de  l.ncmoivbi  Bar.fF.dcduo.rcis. 

l~Vl  «•  I r«  1 1 c «Is  intcreirc  efi» , videamusniic  7 Quod  tamen  inteiligasif  vtnon  felficctet,  (i  dice- 
AII  13  Uo  qua  ratione  fit  probandum  iin  ret.tanticuiuslibetintercflct.coqidccommuniisdc 
^latc.Quocircapauci$agcndo,inhocficdifiingui  pwcrct,vtplacuitgl.ind.vcr.rubtiIitatem.quiBarr. 

I 3umtaibitror.Namautquariturdeaaionibu5,inq  * ibidem  coi. vlt.&carteros*  communiter  fcnbentcs 
busiutamrinlitem,  & funtarbitrarye.de  bon^rfidci,  eamfequi  telbscft  Rcbuf.  vbi  liip.num.ja  i.  vcr.ncc 
qn  asiturconttadoiofum.dc  tunc  probatur  per  iura-  fut&ccret.dc  Ban.in  d.l.nemo,ciuldcm  fiiit  rententi; 

mentum, l.in  aaionib.ff.de  in  Iit  inr.ita  leniere  Bart.  Spec.in  tit.de  ftua.de  intct.S.  vlt.nu.is.vcr.ledqua- 

* 5ecatteti*communirerin  l.vnic.CdcIen.qiiipto  litetetiain. 

eo, qnod  inter.ptofcran.  idem  Bar.  in  1. 1.  $.  condem-  > Eaquoqi ratione  deponere poffet,  f qi  fcilicet  ho- 

natio.ffalctab.exhib.cui  affentitui  Roifr.  in  rubr.  dc  mines  ciuidem  conditionis  k qualitatis  habebant 
interdale  tab.  exhib.  nii. to.par. i.  de  in rubr.de aa.cx  fic  rem  charam  in  decem , de  quod  ipfi  vidcrunr  cos. 

cmp.nu.J.vcrfdcd  quahtcrprobabitur.par.4.  idd  vo-  tefle  Bar.in  d.l.nemo.in  fi.tcflis  etcniiii.qui  nulla  rei 
luitlo.Pct.Ferrar.in  praa.Pap.in  fiorra.lib.  in  aa.  re-  cognitionem  habct.non  potcftdeeadcponerc.nain 
aUnvct.deinflorenis,nu.xi.  vcr.diii  vltctius.ficrh-  quomodolignarius  faber  dclibrodcponct>arguni.l. 

fum  cft  ab  Ang.in  conf.tos.portio,  in  5.dc  qna  re  £t  morus  caufa  capimus,  ff.de  don.  cau.  mort.Jta  fcnlit 

apud  Com.in  conf  156.  primus  c6fultationis,  V0I.4.  Sal.in  l.a.col.vlt.C.dc  rcictnd.vend. 
Aucloquimurinalijsaaionib.quxnOfuotbonxft-  Prztcrca quoad  tefid  ruperintcieffe  fingularidc- 

dei,necftriaiiuris  arbitraria:  de  tunc  aut  petit  intu-  9 ponemem  intclligas.tvtisctiain  non  interrogatus 
effe  obcffiemptl  nraieffatd  ptxtoris,  dequain  1.  pen.  debeat  affertecaulam  feientix , alioqui  nOprobabit: 

ffidcin  lit.iaranAe  inl.fi  familia,  ff.dciur.om.iud.de  hixta  ca,quxobfcm'antfcTibcntesin  Imon  lolu.Cde 

tfic  p6t  probati  per  iurm  in  litem,  vt  I.  eiui  rclliiuac,  telli.  nam  fingularc  inicrcfle  nopotcff  teflis  in  te  fei- 

ftderci  vco.  k l.pcn.  ff.ncquis  eu,  q intus  voc.  ell  vi  re,  nili  per  caufas  ex  epiibus  illud  onf , dc  cpias  ipfiim  t 

exim.vbilaf.id obrctuauit. Aut obalilcaulam  petit  fingularc  interefle implicat dclupponit,licuti de ,p- 

taieinteiefle  fin^larc,  de  lunccOtra  dolo  delinqui-  bationehominis  indufirii  de  excellentis  dicitur  in  i. 

tS adhuc  probat  per  iurm,  ex  1.  fiqn.  Cvndc  vi.de  I.  i.Cqui,dc  aducr.quos.vtaitBald.ind.l.vni.col.S.q. 

lempet.S.io  hocinterdidi.ff.  9 viaiu  clam,  atq;  in  c.  7-&  Sal.ibid.col.  1 ;. 

liipcrco,«  mct.cau.vc  volucre  glo  inc.inpriiiiis  in  10  Caufa  autem  feientixt  in  tcfiibusfufficicns  erit, fi 
venexpidlfle,  x.q.i.&invlt.gl.3.q.j.Bai.iB  fquida,  dixcrint,quianoslumusciufdcmprofclTionisde  peri 

ff. de  fiir.’Bal.in  c6r.to.piincipis  cura.nu.a.vol.  t.Ob-  tix.cuiuscll  aCTor,  k noffra  tanti  interefletifi  didiam 

ligatus  i^C  ad  faAu,  hdolo  ceflet  facere,  aut  faciat  rem  haberemus,  vt  noc  feriben.  in  d.l. vni.pixlbitim 

9 non  dcfacciad  id^  intcrefl  tcnctut|9  'uro  probat,  Bar.nu.  1 a.dc  in  l.prccia  rerum,  ffiad  te^.falc.  fiitlice- 

per  d.l.lemper,$.omcio,vbi  gl.de  d.l.h  qn,  dc  I.  non  a rct  ctiam.fi  tcftcs  dicerent , fecunduinlaco.  dc  Aret. 

tudice.ff.de  iudic.fic  tradidere  Bar.in  d.l.in  aflionib.  quem  refen  Rcbuf  vbi  fup.nu.52a.  ego  tantu  darem 

atq;  gl.  vnl  chm  qctcrislctibcn.in  c efilcdi.  defbuo  B quia  propter  identitatem  peritix  dicitur  dcMprc 
cdp.ejux  fingula  quo  padoproccdantpauld  poiflex  dc  code.dc  fic  non  funt  lingulares. fcd  contelienarg. 

pheabimus,  cumdeintercllc  per  iurm  probando  di-  d.l.  nemo,  ff.dcduob.rcis.  9 declara,  vt  facit  Rcbuf. 

cernas.  Poffremo  aut  agiiconnaaliunOdolodcIia  vbi  fup.nu.5ot.dcnu.;2a.^ix  veto  ponenda  fint  in 

a qucncd.t  fcd  contra  contumacd  dc  morofum,  tuncp  libello  tradit  Bart.  in  d.l.  vni.col.vit.  de  ibid.  Rcbuf. 

tcftcs  inicrcire,pbandfi  cft,  vtvoanimcs  dixere  Bart.  pulchrc,im.5i3. 

• inl.vniccol.vit.  vbicxieti*oft.dtfcribent.inc,yit.  Ncefolum his.quosdiximus m<xlis,poieritintcr- 

» mct.cau.A  iq  d.c.dilcdi,dc  foro  cSpc  gl.&  Bar.in  1 1 effe  probari , f fcd  etiam  conieduns  dc  prxfumpiio- 
r.qui concubini,! .vlt.ff.de  leg.).Fcly.in  c.facco,col.  nibusxx  oAIcioluopotccitxftimace  ,vt  inquit  Bart. 
vlt.de  Icnt.  excA  vbi  habes  faiis  loneldiftindiont.  vbi  fup.in  fin.quod  fequuniur  Dodo.  in  l.d  quod  cx 
Pci.Fcn-a.iii  pead.  Papien.inform.  lib.inad.rcal.in  Pampnila,ff.dclcg.a.  Ambrof.de  Vigna.  ind.c.lalu- 
ver.dtinflorcnis,nD.3o.qui  nn.2i.cum  cftcrisicqud  btiter  num.26o.d«vlur.  Ang.in  f.non  folum.coi.a. 
libus  pulchcriimi  enucleat  maicnam  hanc  ptoba-  lnftic.de  vetb.obli.Coin. in  confid.in  hac  conlulta- 

lionis intetefle  fingularis,quem  vidcas.de  ita  diuidfic  cionedn  fi.vol.i.Marf in  conf in  caufa,  num.ij.dc 

probationem  huiusinterefle,  dc  declarant  Ambiof.  Sal.in  d.l.2.q.io.C.dctefc.vcn.vtfup.noilatiusini. 

nc  V igna.in  trad.vfuc.liuein  ccpct.ca.  f^ubiitcnnu,  conclu.probauimus. 

X5t.va.tcrtiocafu,devfur.  12  Hiuccolligimus.tqiioddcficicntibusprobationi 

Cxtciftmcumtnccrclfc  fingniareper  tcftcs  debe-  bus,  per  familiares  &doiiicfticotponitinicreirc  pro 

3 bicpiobarigpiopadodcponcnr.tvtcocludcntcrab  bati,arg.l.cuienlu,$.lupcr,C.dercpudAcc.3.dcicfti. 

, illis prebanimoicaiurlEi quidem Accur.in d.l. vni.  cui fcnicmixoptmieconucmc.quod conluliumcft 

fiiper  verb.  fubtiliiatcm,aii,  teftcs  debere  dicere,  tm  d Bal.in  conf.270.  ad  cuidentiam  ad  prxmittendtun 

auorisintcreflc,veluciccmQ  habere didumlibrO,  cft,  num.n.vol.  r.idquceflcbend  notandum  alTcrit 

9iia  uoti  cuiuslibet  habentis  rem  noti  Gngul  aritet  Rcbuf  in  d.l.vni.nura.5  24.circa  fi.  C.dc  len.qtix  pro 

4 imercffct.nccvalcrct,lidiccrcttcftis,ttantimcain-  eoiuuod  inter,  prof. 

Ceicftebquia  daneret  dc  fuo  lingulari  dc  pifptio  in  Hanc  fingularis  intereffe  probationem  declarabis, 

terelTe,de  ideo  fic  deponentes  eflene  teftcs  lingulares,  i}  vt  vera  fit, t quando  liiftiacntcr  Client  probaixcon- 
obid  non  pcobaccnt,  vt  conftacex  c.  in  ptxlcotia,de  icdnrxilccus  li  cx  Icuibus  conicdiiris,dc  quibuldam 

ptob-dc  ex  l.ieftium,C.decefti.itaiCfifit  Ant.dc  Bui-  appareat : nam  tunc  iudex  polTcc denegare  condem- 
^ainc.i.col.3jlccmpt.devco.  nationem, vtrcl^nfumeftdCorn.conf  aoi.vifo, 

5 Contrariam ficntencilt in  hoc fcquutus cft  Roff.  coI.i.vol.;.lncdfi56.pn'mus,col.vlt.d<inconf3iS. 

’iod.iub.deaflj(xexcinpnnum.io.  quoinlocotradi  provcfluali,col.|.volu.it.  qudfequituridcin  Rcbuf 

dic,ieftcin  deponentemfuperineerellcltngulariCc  vbifup.co.au.;24.infi. 

deponere  dcbctc : li  domusillx  ef&i  mihi  c«uufU, 

* Iiififbi  R 4 COiV; 


lofephi  Mafcardi 
T>ceccxxxiJ/- 


Ad  hxc.cum  . 

uentionc  parriu  formet, illa  conueiitio  potent. ^bari 
t4m  per  tdlcs,quam  per inlhumcnta',iura«i<aitq,vel  , 
confcriloncvn:  licq,  lOtelligcndatn  cfle  gl.  & ^teto- 
tumDod.do^dtfainin-d.i.vuidn  val.lubtintaicm»  , 
alTcrit  Kcbufibid.nu.  tS6.vcr.  priraointelligc.  » 

7 Hucacccditjtfp*^*^'”^*^^  percon- 

fejTioncni  rei,  & ali  is  ujultis  modis  > quibus  alixcoi^ 
licntioncs probantor;  cum  illud  intucllc  noa  Iit  nm 

. coiiucntio,auc6  vt  abcacouucuti  po^cnluinatKi# 

J.ult.ljcdocer  Aiubr.de Vigna.iiircp.c.laluwitcr.n,.  ^ 

a54.ucriJcptiinp  calu  intcrcUc  conuentum,  de  uiurc 

8 Podreuio  coiAIulioncm  iiuelligas»t  $ licet  imer 
cfle  pcriuUf  in  probari  dixerimus , non  tn  dcliautn» 

, pndcin^reiicoritur,cxl.3-§-idcm.diuus>ft.dc te^  * 

uude  diCkbat  Barr.  in  l,lcnatul'coQluitum,nu.2.if ad 
fcnatolcou.rurpil.quodliuclim  producere  inllfia 
ad  probandum  a.siquod  adminiculum  edea  deli^pi. 
ut  qma  ueluu  proOarcite  inihidamnumin  te  mea  ia 
tulillc,iucpoileail  probationem  dominij,nbdcli^ 
inllmmciuum  producere:  idem  docet  Fcli.in  c.cuai 

.inccciclijs,ubircg.coii(Htuitcuro  S5.li**>*-dc  maioriu 
. de  obcd.iic  leniit  dci.icobin.in  l.  eadem  oratione,  1^ 
de  fcr.&  m l.praeioni''.  * -io  n-d-de  eden.  quorum  icn- 
- tentix  l'e  fubfcriplit  Rcbut-iibi  lup.nu.487-quo  iti  lo 
coirubnuin  486.  ahas  in  cliigcnuas  in  medium  ad* 
dueit,adqucm  mcrcijcio. 

:^p  ^ e z rs  1,0  Dccccxxxiiu,^^ 

. , . ^ , j 

,'  a H G V m p n T V m.  , . , 

Quae  pi  obandi  ime  agenti  ad  intetefle  lucri 
cclfaiitis,flc  damni  cmeigcntiSjlatedilcu 
■ ,..titur  . • ! 

' i - . S,y^M  M R I V M. 

i condiCt./.  quq*  . .-i  , 1 ‘ • , , r 

ni:^mvcr.coniuiKFtm,ff.fitcr.pec.  vbi  Bar.nu.4-&  ^ *j4gtns  initrtfe  lucri  ctfMU$Jtott^probaiv,fiJ  tj 
vna^m  coca-teri  iuris  niagiltri  diaint  faccrcad  tla  o .JwftfolituM nc^octan  a:^ueluc,i»i.  ^ 

4.IUI u m,t quo  prohibetur, damnum  vtra  ao.)ibras,n6  5 Inurtjft lucrtpttt  «o/r V . me  emt  raaoyv  f 

poiie  p'oban  per  rdlcs.iiam  fi  producam  mllmmcn  t 

tum.mquoapparct , tcpromililVeiarcirc  imhid.>m*  *4  Agent  ad  intere  fe  Uteri  dtbrt  pro  ‘trtft fu  JJ  g 

nm.i  & unctcilc,  quod  ilU  ex  c.iuia  liicccdcr,  quami- 
per  illud  inftrumcntum  non  probem  de  ccrtaqiianti  5 
tarc damni palli,. tamen  pofliim  probare pertcllesde:  '6 

certo  da  mno,  & pnYb.uiocrii  v'alida,  quia  per  teftcs  ..  msmeeptjjimtrcart  ,vdfeni^  J Jf 
&inftmnKina,vfalieritloan.-And.inadd.adSpca  • r, damnum  fui& 

cod.tit.de  fuicl.  df  ntcr.s.  vlt.v .r.iliud autem,  idem  f Agenttjtd inttrefe 
fenemnt  Bal.in  l.ii  ex  cautione, c61|vlt.C  de  non  nu- 


CiO  V e LVS  l O 

, ' ARGVMENTVM.  . 

Interefle  conuentum  quo  pado  probetur.  *' 

SVMMARIVM.  . ’ 

r Jtrttrtjf*  conutatumptr  ttfteSyvA  inflrummta probatur. 

Z Jntet  ejfe  conuentum  probatur per  iuramentum  delatum  i 

parte  parti.  - * _ 

3 JnUreJft  conuentum  petef? probari  per  te  fiet  cum  infhr» 

mentii.  ' 

4 Statutumprobibent,  ne  damnum  vitra  wgintilibrat  per 
. te/ksprobetur,  ^uomodopert^es  iy  in/irumentatune 

de  damno  poJStt probari.  > ' 

5 Inter eJfe  conuentum  te lUbm  vnd  cum  injlrumenUP.  potefi 

probari.fi fetiptura  illa,  qita producitur ^ aliquaiem fa- 
citfidemjtcusji  nuUam.  ' ~ 

6 Jntertjfe  co.nueti  conuentio  tam  'per  te/hs,quamper  inflr» 

inentadurameatumvelcoHfeJponempoteftprobiri. 

7 Jntertjfe  conuentum  per  confyfionim  rei  pote  fi  prabaritif 

ys  modii,  tfuibui  alta  conuentiohes probantur.  ‘ ' 

8 Interejfe  conuentum, licet  prr  indumentum  probetur, non 

tamen  dtli£iurn,vndeinterej/e  oritur, 

* . Apfpn*  nunc  inueftiMtc, qua  ratione  pro 

O Ll  pClCtl  betur  tertia  Ipccicsintcreflc,  qui' 
conuentum  noftri  appclIant.tConucmum  itaque  in 
icrellepertcftcs  i«cl  inlhuincnta  probari,air  Bar.in  l‘. 
vni.  nuni.zy.vet.  modbrcfiar  videre,  C.dc  fenr.  qu* 
ptoco,  quod  inter. profc.vt  l.vlt.ff  dc  prxto.  llip.Bar. 
exteri  lcribcnt.ibidcm  luntfcquutijiiclingulosnunc 
nominem. 

a Probari  itidem  hcc  intcrdTc  f per  iuramctuin  dc 
latum  a parte  parti, dixit  laf.in  I qui  Romx,in  prine. 
nu.ijfF.de  ver  obli.qucm  referendo  fcquitut  Rcbuf. 
in  d.l.vni.nu  4^4.vcr.itein  probatur. 

3 J,;lupcrporcrit  iinerciret probari  per teftcscil  in* 
fliuinenti.s,vt  docet  Accur.  in  l.ccrrt  cowdift./.  quq* 


me.pccun.vSc  inc.palloralis,  ^.qiiia  vero,  col.pcn.de 
ofti.dcleg.5c  inconf.270.  ad  cuidcmi.ain,col.  vlt.nu. 
J4.V0I.1.&  inconf.i74.v1la  petitione,  num.2.Vol.4. 
Ang.in  conf.209.in  ciuitate,col.vlt.Fcl.in  c.2.col.6.^ 
nu.i6.vcr.  feprimo  imclligc.  vbi  quaplura  circa  hoc 
addiicit.de  proba.  Barbaan  conf.  19-  Icriplit  prophe- 
ta.col.j.voi.i.  Deci.in  conf.i}7.diliecntcr,  coi.  j.in 
fi.llib  1111,7. Rip.inl.i. in  prin.nu.42.ft  dcvcrfa.obUg. 
Soc.fcu.in  conf.96.conlidcrata  contingentia,  nu.14. 
V0I.4.3C  M arfrub-C.de prob.nu. 5 S.vcr.T.  limitat. . 

i . Illud  liiuit.ibis,vtproccdar  tqnlcripnira.qux  pro 
ducinir , aiiqiulcm  f-iccret  fidem»  ita  q>  probatio di- 
c.itur jnixia : Iccus dTcr , cum  Icriptura  nulla fa cCTCt 
fidcm,&  vis  tota  intcflibusconfilFcrct:  ita  Bart.  do- 
flnn.')m  in  d.§  quoniam,  intei ligir  Alex. in  confid». 

. vifoproceftuc.iulie  verreiiris  inter  Ant.  loau.r^l.i. 
verf  ncc  ad  hocobOailtquafdam  rcfponliuncs,  eum 
fcq.ver.lib.j.qucin  lequiair  Dcc.in  conl.i  i.5c  protc 
imi,col.?.lub«uin.2.vcr.non  obllat.  fi  dicatur,quocP 
fiinul  eumtcftib.vbi  etiam  aliter  cx plicat, licet  AlCi 
Coni’,  corrupte  cuct.\  - ' , 


. paffum.,vettjuodmgociando  tantum fuifH  lucratutt 
■ I nifiidomne  pleni  probet, & cur, 

8 Arenti  ad  inter  efe  deuii  quacapttuland>^  probet Jtn^ 

9 Juraripote/i in litein prointerejfe Uquidando ob d^ieilem 

- tlUui  probationem.  • . . ... 

1 0 Juramentum  in  litem  vt pojfit  defirripro  uquidatioiu  tn , 

ttre£i,duo  concurrere  debent, lodujtriacredttoru, ij  tt- 

lius  interejfe  certum,  , 

1 1 Agenti  ad  m:erefefatiieji,fi  contra  conuentum  probet  & 

Uqutdet  quanti  fua  mierjtt  tn  executione,non  aut  qnte- 
' Contrarium,ex } . curare,lnfA* a£l,nu.\z, 
\llntelleSiui  6. cur  are, lnjl.de  aSi. 

InUrtfie quando  tf  probatum  ,ftd  non  quantitas, potejt 
ipfi  iudex  ajiimart  iy  condemnare, 

1 5.  Quod  per  rationem  ad  aliud  tfabetur,vereproprieque  in- 
telligitnr. 

16  Jnltrtjje  damni  emergentis  debetur,f  petatur,  nulla  babt- 
ia  conjiderattone,  vtrum  agent Jblttus  tjfet  negotiari  o* 
' lucrari,  necne. 

»7  Agent  mterefie lucri  ctfantii,debet  'tnter  catera proba- 
re,quod  JucruM petitum  erat  tn  potentia propinqun, 
£teur,nu.ki-CQnfrdrium,nu,i^, 

zo  Probatio 


Dsprobationib.  Conci. 

30  P^oiMhoJktts  tfiji  ramlmds»  « nmmunkn 
II  pnkmtwufu^cmtu m»£iurAhttp9obatmimt. 

23  imrt  fuo  paBo^frokdtuium , tadms 

arbkrm  nUn^muur. 

pfatrriudtm  arbftrittm  qua  titqiunmtttr  m 
immJiprabMitmitnu.ii, 

jf0€utri^d$itn  sfidimproifMrt^atui  latrum  ftUtumtrut 
tftp9timtMpropmqu4. 

^>*Agff*^*^9f9t9rfii^pro^aprmcipiopaciut  fui^it^.vt 
€Autiori^HM<trtaijMMitAitmodtratatUU  quattuus 
promiffMfTH  nuIU. 

dtms  m trtsrstiomi  40irmntMr^m.x6, 
xy  in  mmft  tmn  qttstmus  Mbn ptutfk  promitti, etiam fi  d* 
hetnr  ta^Urettir  tempore promtjfionu fe fart.quod  m- 
• terefiia/eendetsdfummamtaxatam, 

1%in  mtenfi  urta  qeumtta  s promijd  non  vaitt,ettan^m 
: ramentnmintertejetn,^eur, 

2.9  ItttereJJt  tnxMumiuitepmtH  topi  injofotonfcimur,fe~ 
euiinfofotonHntiojQ^mvtnUttuninurtjftjnijai 
Uctt  probetur ^^atr. 

loinmiertJliUttttettnppantiUt  pnmtfanonvMUat,U’ 
men  quoUtuteperfonarum  eoofiderata  arbttno  boni  vi 
rt  Uxartpoufi  aUfuaport  bonejUyjoLutniepofi  ntori 
dehiiom,modo  ertdttor probet , qu^  vtt  •iamu*n  erat 
fnumtnterrjity 

Csutelndun,qu$butqMitkusturonsrtprobmdicomtnn 
ntin^msuonem  frmfiuumproporttoHMbtkm  adin- 
teriJ/etAnatum  i3rtm.it, 

^yPromifiiofoiisminttto  eontrmifms  pvrfaluendi (trfttm 
qntdfinguhi  anmtfiettaeHquamdodotsepdtUttiOMi 
Joiutndum^  domimum  nontjf  tramUtum,C promtf 

fio/tmpiu$Ur/si2aJnudj  nu.fH. 

^utterejftt  debet  mter  cnttrn  probnromoramde  • 
buorumttrc^fieiijtur. 

5  5 dUor 4 eum  ngttur  ad  tntertfii,  qnando  dieal  rnteruenirr, 
Z&^ora  jnfijro  eonfetentin,  emmugunr  adjnunfi,quO’ 
modo  dseaiurtnterutmre  atra  vUaw  txpre^amtnttf 
peUattomm.  • 

37  W dtcMur  im  mora  confiilt$fusperiapfmm  dm^qttf 

fint  a£ionpxobands,r7 nu.i%, 
igMor a eum  ajptur  ad  tm  erej/i^  n6  duiker  interutniffbpr 
Lipjufa  diet  interptUuioutnttxiratudicialauineQ^ 
qLt  iud/eu  ojfittQ fiitu»-  tewtur. 

40  Ofiieium  muil  tmprnlupponit  obli^atiomm. 

41  ittter^  djfutu  JJeert  dtb*iur,ttiaMji  nuiU  mora  inttr 

eejferti^  ybi  eredttor  quomvdotunque  tmatm  eompeUe^ 
rttur  mutuo  dare. 

Et  qutdfinon  coalit  fiet  nu.qx. 

lA  n t i «ifcrcflc  lucri  ccflanti$ , vcl  dani 
**^  &'^**'“*  cmjrgeiis,qu«pfobanda(jmvidc2 
1 rous.lmcrcafteujtaquclallcjyrc  & probarcdcbct 
•gesadintcrcflcIucnccJlaofisIc  cflc&fiiillc  Ibimi 
Ji^pciari,atqi lucran  tlioqui  nOobrtncbjt.ira colli- 

fii  fiarc-cx  L).  vbj  cartcri  fcribcmos,  prsfcitini 

au*Caf&lar.ft'.dcco>(]’  certo  loco.idein  Bart.Cyiu 
4c  SaJ.in  l.vni.col.vit.  C-dc  Icot.qux  pro  co»  q>  imej'. 
profer,  per  conrcx.  m I.  fi  ficnlis,Si.  cfi  pet  venditore, 
li.de  ada^iqpt.qucni  dr  ad  hoc  adducit  Nart.in  conf 
450.prxiedicnu.ijdcin  Bar.mi.nutnmis»  ff.dcin  lif. 
iur.traduntlcribcmttinl.djuortio,  rfilbl.mai.hocgt 
probat  Ddc.in  ccum  vcBcrabiii.snu-  5S.  cum  Icq.vbi 
^ alii  fcnbcn.de exccpr.&  inconf^^juridicarn,  tol.). 
iub.num-4.Ck  in  conii  i6.m  cauia  Aloyfij.coKMbb' 
Au.2.d( inceni j[22.  vilis  conliljjs,  coia.imm.^.dc in 
conl.441 . pnefcnsconlultatio.  poli  nn.i/.  vcr.vcmo 
* adlccundum.vbi  dc  * communi  ccfiatorhoc  iti  Jcin 
volu^ B^.dc  aJij  in trcM^afti  S.C  tibi,  tf.fi  cerr. peta. 
a d ide  r 54tt  A iexdn  COI  li  ^ H < • vi  fo  r hem  a tc  cu  n>  d u- 
bi)s,in  prinA(coJ.2.vejiibmus  v r,U.  s Ac  in  conf.  5 2. 

2.uu.5,l,.6.vbi  multisid cbfir 
fuau  dc  quatpptofypoc  lelien  idem  fenticiuc&  Uabe. 


DCCCCXXXIIII.  1^^ 

comnni.coaduiUi^cOfKifo.titdcibluc.idcmfaclt 
Burfa  Cvin  conf.  6$.vcndtdit,nu.^r  k cum  leq.&  nu>  t6. 
*•  vbtde  magis**  communi  tcfiatur.dcplurcsatiosad 

* dtcili.i.acqi nonnoijo6.de* communi tcllarcsrcfcrr, 
dc  Jo.Bapt.Lup.in  tracfAe  vuir-  comment.  i.ii.d.nu. 
1 17.  ad  hoc  criam  probandum  aliquos  adtungit  Rcr 
buim  d.l.  vm.nu.  6o4.vcr.  Ck  notandum  «tf  in  prad. 
dc  ibidem  Ogn.na.40.cum  Icq; 

2 . Conciunonis  carariodt,fMmcumagcn$tpcu( 
cale  intacdcttanq  Ibluusnegociari,  debet  dcduccrc 

* dc  probare  illam  qualitatem , vi  habemus  cx  gi  * coi 
Icribcotiuinconlcnlu  probataan  c.noiilicaiti,)  ^q. 
5-quam  dicu  cifc  noundam  Abb.  in  c.  Abb.isquod 
mcr.cau.  cum  multis  alqs  ad  hoci  Coilcr.  dedudis 
io  fing.in  verbo, quatitas.£r  hoc  cx  co  fit>9  intctcire 

i liicn  fpeti  non  porefi,ncc  cius  habetur  ratio,  vbi  qui 
ilhid  habere  vult.mhil  lucraturus ellcc  Ti tradut  D^* 
do.mconclufioncrtiari , dc  potfmuirosaic  nume- 
ratos,lotus  lib.n.dc  iull.de  lur.q.i.art.j.col.s.dc  Co- 
uar.!ib.).var.relbl.C4  im.i. 

Conci. iplam  vchm  mtoMi^as.vt  non  folu  Gtpra* 

4 bandumfagentem  idiiuerdietuiUc  foUruhcgocia 
ci/cd  ccdcbcat  probari , quod  dfer  folirisficgocian 
corpc,quodcbitorfuirin  mora,  qualitas  enmi  (blita 
debet adeife tempore  verbi, vt ex  idponlb  Pauli  col- 
ligitur in  l in  dcliclis,^  li  cxrraneus,tt.dc  noxal.&  cfi 
hegociatiotaciig  inuretur, non  enim  connnuc  horni 
tnines ncgociamur,ex prztcmo  non pixlumitmin 

5 prarlcnti-pp  ca  rolir;;s  ol  i m f ncgociari  non  pralumi 
tur hodie  ncgociari, vt  not.iu  i.  cx  plbna,  dc  m 1.  Ime 
poifidctiSiC.dcprub  iMCon fultu  tuiraCrau.incof. 
;20.Thoni.is  L.iurcntn,col.a.lubnu.i.cum  fcq. 

6 Sccundolococond.dedarc*,tytncc  ctlanscflct 
pbaix  fe  rpc  ibl luionis  incepiflc  mercari , vcl  fcmcl, 
bisvefuiilcoegocutum.ctim  cx  vnicoucl  duplici  dc 
iKraioai^unon  dicat  (blitus  ncgociari, ut  probat  c6 
tex.io).?.C.dccpiicaudicn.iu  tradit  gl.  in  c.ita  nos» 
it.q.x.q»  placuit  & Bar.in  l. Ithacis  lcruis,tf.dcJcg.;. 
laf.inl.dcpupillo.^.fi  quisipli.col.6.  inb.q.Bar.tf.dc 
nou.opct.nune.Callr.ecAng  Arct.de  Imo.tnl. conti 
nuus.^.cum  ita.tf.de  ucrb.obli.  dc  ad  idem  quamplu- 
rimos,ut  afiblct,  congem  Tiraq.  dc } ocn.  tempe  aut 
rcmiLcauf.$  i.nu.i6i.ucr.dchuic.v]ucm  mhac  tciu> 
(Ira.qtia  dc  agimus,  referendo  lequuur  Buri,  ih  d.coJ. 
6S.nu.$o  uol.i.c6prdb.it  tdciil  exalijs  Hcbuf.  ind.l. 

* unic.nu.  i07.ucr(iitcm  propterunum  acluni. 

7 • Tcrtibconcl.inrelliges.turnoufarisliragcnrrad 
obtincndu  ifiu(i  intcrcUcdamni  aut  lucri  diccrcuci 
allegare,  fe  damnum  fuille  p.i  Dum,  ucl  q»  negodan* 
do  Ili)  eflet  iucrarus»  fcd,  urdiccbamus , totum  i fiud 
inrercfie  plene  debet  probari  it  liquidan  ^praferrim 

* cum  intcrcllgin  fadto  conlitfat,  ut  1.  quatenus,  tf'  de 
teg.jur.itaKcbuf.inbi.i.unt.nu.)95*rccentiorcsPad- 
ficn.inrra^.u(‘ur.nu. 2lJ.de  ap.Lap.ubifup.  fub  d.nu. 

X 1 ?.dc  Mcnoch.de  arbit.  iud.cau.cal‘.i  tp.  nn.vlib.x, 
ccnt.2.  atque  co  maxime,  ciim  totauisde  qidoria  in 
probando  confifia^l.j.  ubi  Bal.de  alij.C  cte  edendo, 
iicc  futficitdicercira  €iTe,nifiprobctur,l.i.cQgi.i.tf; 
fiquadrup.paup.fcc.dicarur.cuiiialijs,  dc  quibus  pcc 
Dodain  l.(iprius,lupcrgio.a:grotct.tf.  denou.opcr. 

nunc.cumcattcriscollc^isajCagno.indJ.uni.inulr. 

Ic^.  oum.21.  nec  mkum,  qma  a^ore  non  probante 
rcusabioluirur, etiam  fi  nihil  prxtfitcrit,  l-quiaccu- 
fare,  & ibi  Dodor.  C de  edend.  hoc  idem  contirmai 
loan.Bapr.Lup.ind.cotnmen.deufu.  commen.  pri- 
mo.l>.nu.6.i  H.cuin  fcq. 

B Quo  circa  quo  ad  damnumfdcbcbit  capitulare, dc 

probare  creditor , cx  quo  m tempore  pecuina  fibi  no 
fuit  lbluca,puta  quoxdcs,  quas  ruinolasp.uaucrat  rc 
‘ Ihruere, fuerint  coilapfar,  vd  quod  annonam  ,qua  m 
etfatepertouun  annu  emere  propofucrat,coadus 
fuerit  potfea  carius  emcre.ucl  tibi  ncccflc  fuerit  p ulu 
uspccuniasrccipcte-quib.  aii^iuadcbiulbiuac,  ud 

aliud 


lolebhi  Mafcardi 


aliud  firniledamnum  perpeti , vt  fcripfti^Sot.ioco 
nuperaddudo.fic  Hauar.in  comm^.de  vlur.nu-  47> 
& fcq.quos  fc^uidtrLup.  vbi  /upra. 

Tcrciam  tamen  hanc  intcnigcnti9>  in  qua  diceba- 
mus inrereflc  debere  plene  probari  ab  agente»  iict^ 

p perabiSft  vt  propter  diffieiilemiutcrclTc  probatione » 
vt  paulo  ante  in  pnma  codunoneprobauimus»  cre- 
ditor proliqui datione  interenepome  in  litem  iurare 
eOnria  debitorem  morolutntvt  rndit  Bal.in  c6Tj4f . 
proponi  rur, quod  qaoddam  debitunijnu^^vol.  x.cui 
accedit  Pior  in  d.lH  ouido>$.  iiin.  7.  C vnde  vi.quB 
icquiturPerr.loAnch.famil.q.lib.z.q.n*nu.}6.pcF- 
moti  ex  c6tex.d.l.nummiS)Vbi  ^rt.ff.dc  in  lit.iuran» 
licet  contrarium  rcnreri t Dcc.iA  d.l.  quatcnu5»nu.  5. 
if.de  reg  iur.recundum  Bal.jnd.l.vni.inh.  Cdcfent. 
quae  proeo.Sc  larjn$.curaTe',nu.$9>lnfi.  doadt. 

10  Qiiod  poibciinim  velim  intclligas  coin  cafu.fqn 
per  creditorem  probatum  iiiinet>ic  Tolitum  ncgocia^ 
ri>6(  quod  fux  qual  itatis  homines  tan tu  lucrati  cfsC^ 
&quodiple  verilimilittrtantum  fuilTct  lucratus,  0 
tcmporcconuenro  peeuniami  debitore  habuiflet» 
& iicduo  concurrant,  indudna  fciliccrcrcditoriSf  dc 
illius  interefle  certum  .ahoqui  fecus  erit,  ita  docet 
I mt>l.in  1. Paulus, if.de rolutio.att^  hoc ipfum  c6mu> 

* n ter* recipere  Alcx  lafcol.vlt.lupcrglo.invcr.rua 
die  de  aliosind.I.  nummis.  Dcc. etiam  Alc.Cagno. 
Camil.Plaut  ind.Lvnic.de  paflim  ceteros Icribdtcs* 
^utitor  cfl  loBap.Lup.ind.  commcn.de  vrur.com* 
i.f.6.  in  hn. 

Eandem  tertii  ad  conclufjonem  imdligdtiam  iic 

1 1 dcclarabis.vrratis  Oifagenti  ad  interdTc,n  cotra  cd- 
uentum  probct.dt  liquidet  quanti  fua  inrcrntinexc- 
cuHone,non  autem  antc»vt  probatur  ex  tcx.cu  tradi- 
tisibi  p B.ar.  Bald.de  exterosin  l.i.C.dc  rertt.qux  fme 
cer.qu.intitare  profoun.  vbi  valet Icotcntia  idemni- 
tatis  promi  flx.prxi\andx»noa  declarata  aliter  quan> 
titarcidcmniraris.quia poftdin  exceutione  liqui- 
dahirtir.Si  j^iur  petii  interefle  >dc  probaui  inrereflc  > 
licct  non  probaucrim  quanti  iotcrlic»  ferri  debet  fula 
condemoatoria  ad  pctitaiquia  probaui  iotdtioncm  , 
&illud»quoddcduxi;crgoprome  ferri  debet  fnla»  L 
quiaccularc.l  contrario  flmfUyC  dccdend.poflciin 
cxccurionc,(i  illud  confequi  volucro»liquiaandfl»dc 
certiheandum  em  iniercflc:vt  voluntBar.Bal.de  ali) 
ind.l.^hocidcmauthoritatcAlex.cdpsobatCago* 
inrub.C.eodcidit.qux  proco.n.6.vcrL  ex  pnediais 
habesAt  in  d-LvaLciulde  tit.nu.5;.  verf  (cptima  do- 
'bitatio.vbi  aflerit  ita  in  vfu»&  praxiobferuari  iolere: 
ficcji  in  arduis  cauflslevidiflepradficatu,dc  iudicatu 
teflatur, cui  accedit  Lup.vbifupra.nu.117. 

H Quanquamhuicfenremixtobftare  vidcturcon- 
tcxjnd.^.  curarc»Iofl.dca^uius  autbontaKpmo- 
tus  Paul.Cafl.inconf.ii9.incanfa*  qux  verritur, coi. 
vlt  iUbnu.4.vol.i.iefpondit»  indicis  eflfe  panes  in  iu* 
^candoabfolucrcconuentum,cum  tantum  Aietit 
probatum  interefle»  fed  nonprxciseqoantum. 

ij  Verum  diccrcpoflfumusd.S.  curare»!  intcUigi  de- 
bercvbifaAacratluperinteiefle  profccutio  in  indi- 
cio A proceflU»  quo  cafu  cena  pariter  debet  efle  Ihla 
fuper  quititate » aliis  fccus-flc  intclligflt  hanc  S.fcii- 
bentes  ibidcm.Pntcrd»quado  probamm  eft  interef- 

14  (eiflcd  non  quantitas»  porefl  ipfe  iudex  xllimare » dc 
c6dcmnarc,arg.tex.ncK4nl.fl  id,quod  ex  Pamphila» 
Bdelcg.i.cum  ibi  not.pcrBarAc  cxtcros.idem  Ban. 
ind.Lvnic.in  h.dcin  duobus^cgijs  caflbusconful- 
uicCorn.in  confis  d-primus  cblultationisaiticulnsi 
coiu.rlt.  inliicra  K.verf.  flitaq;di^usemptor.dcin 
conf.;i8  prodiclo  Vc(^rali»coLvlt.in  litctaG-vcr. 
ii  vero  prxlumeretur,  vol.4.  A in  alio  Raph.  Cuma* 
inconl.102.in  fl.  vbi  probat, q> probatis  melioramd- 
risjicet  non  eflfet  probata  certa  quatitas,  iudex  debe- 
bat xilimace  paiua  rubtiliutcm»vci  laitem  dare  re- 
xcotione pco mdiotaiacaut poSxX  ia  cxccu(ioocU- 


qaidandis,p  d.Lfl  id»qa^  cxPamphild^  promkMf§ 
autem  interefle  H/npliciterA  indcterminarirveridt 
proprie  promittit  qulciuicm  illam, qux  proi»binir: 
15  <^ui.i  iilud»quodt^r  rationem  ad  aliud  habenis^  ve- 
re propricq . intclligitur.tcftc  Bal.in  conf  2 1 i.carqtJ^ 
vcniQr,vol.  s.quem  ad  id  allegatdicct  corrupti  Dec. 
in  con  l'.489.in  cafu  coRCurrenci)  nu.ii.de  Ogn.in  4^^ 
l.vnic.na.  5 5 .idem  refert  Dedon  coof.  3 vila 
teric,coI.vit.poAno.  Ji. 

Quarto  p»cipuo  loco  condufloipfaimcniflSda  * 

* xdefl.vc  vera  Iit  ramum, fctim  agitur  ad  interefle  mea  * 

ecllancis  »in  qno  probandum  m ab  agente  fe  fnifle » 
dc  eflfe  fblituin  ocgodari,dc  locrari,  vt dicebamus.*fle- 
cusautemefljdimatptnradintercfle  damni  emer- 
gentis» quod  nulla  habiuconnderationevrrom  Co> 
litus  eflet  negociarhnec  nc.procuidubio  debetur  * H 
p€umr.qux(cAtenria clare  probarurinl.proinde.de  - 
in  Linde  Neiatius,lf. ad  ieg.  Aquil.  ira  egregie  docet 
Cagnol.  vbi  it1pra.nu.48.verf.  quarta  duoitatio. 

Prxeei  hanc  qualitatem  ab  agente  probandi  con* 
fuetudinisfcilicct  negocildi,  adiungitur,  dc  alia  ma- 
ioris difficulratis,cuius  probatio  eidem  ageti  inemn- 
i7bic»nempctquod  lucmm  petitu  erat  in  potentia  pro- 
pinqua»vtquiaciedtCQr  habuit  tales  merces  ptx  ma- 
nibus , quasemifliet » dc  ex  quibus  tantum  lucntuius 
fuiflfct:fcd  quia  pecuniam  (uam  non  habuitiideo  n6 
potuit  cmcre»dc  (icomificlucmm  I dc  paflusimaefle 
lucri  ccflfantistotiusfummx  ira  docet  laf  poftCaft* 
in  d.L)  .$.vlt.ad  fl.ff.de  w*quod  cer.lo.idcm  laf.  in  1. 
eundos  populos.col.2.^(tnu.5o.  vcrf.limita,  quod 
dtCderuinm.Tcinit.de  fld.cath.de  indljiummis.ia 
fl.de  in  iiuucan.quibtts  adhxrer  Parif.in  d.ccum  vc- 
ncrabilis.nu.;a.dc  exceptio,  idem  decifum  fliiffein 
confliioNeawlitanotcflaturAfH.indeci.20.  quidS  - 
. nobilis.nu.2.ricfcnflt,dc  Dec.ind.i.quatcnus.infl.fF. 
dereg.iur.de  in  LdiS  fl1ndain4.fxs.ff  de  ofli.  a^eflb. 
dein  d.cooi^.  ji2.  nu. in  eandem  defccndererniain 
Cur.iun.inL2.$4natDidatiacoluai4$.verf.vlrimoiii 
terminis  J^.fl  ccr.per.KubaAlezandrun  c6f  2o.prx- 
fuF4>onimcin  fado.nu.  3.  de  in  conf  Ss.dicitui  in  in* 
fttumcnto.nu.;.Crau.in  conCiao.nu.).  Purpur.iniL 
lJogafti.$.fl  iibi.nu.4.fF.fl  ceit.pct.Ncuizjn  wnf.77* 
naM-KoU  Vall.iacoof35.nu.5.vol.  i.dcCaicton 
flimm.vcr.vflira  exterior  in  s.cafu  cum  pluribus  ali)S 
in  hanc  f^catiaiR  addudifi  Burfatdn  d.c6C68.nu. 

* * i.cum  feq.vol.i.vbi  dc  magis**  communi  teftatur» 
hanc  eandem  opinionem  fwobar  flarer  Ang.  in  iua 
fumm.in.vetb.viura.i.$.i5.dicens,qood  hmOilucrii 
ceiliu»  debeat  effe  inadu , vel  qua  fl  in  adu » quia  fle 
dicitur  peti, quod  aliquo  modocfl»  vt  in  caful.  fi  ia* 
dum  rens-ft.de  ad.cmp.dt  in  i Jiecen^o.ff  dec6* 

* trah.emprio.fecus  fl  cflecfblumin  poflwil itate,  quia 
fle  dicitur  potius  non  eflfe»  vr  ipie  ibi  latius  dcducir.  > 

18  Huius  tei  lUa  rarioaffenor:tnam  non  fcquitur  eft 
foUmsne^iiari,crgottmfl  iucratas^iflTcttnegoril- 
tes  enim  ixpedamna  incununtex  1.  quemadmodu. 
S.itcm  Labw.ibLcum  inccnum  fit  an  capccdc.  ff.  ad 
leg.  Aquil.qucm  context.  ad  hoc  Angularem  cenfec 
IL0m.mflng.d37.tuhabuifti.in  l.fl  conflante,  in  fln* 
dc  l.naturalem.$.i.iQ  fl.ffdcacq.  rcr.  domin.  de  alils 
probatio  debee  efle  concluden8»l.non  hocCvnd.ie' 
gi.vtuadumiidcmnietraodomlati  fcribentcs.  . 

19  Plurum vciofumarbitrati, tiaris ellepctenci tale 
imereflc»ripcob€C,fefuiflcAeflreDegoctacorem  talis 
condicioniSfdcqualitariSt&quod  mercatores  flmilis 
qualUatis»de  conditionis»  proutjpfeeft»€ommuniter 
lucrantur»  de  luaaii  conflieucruntdcdudisimpenfls 
ad  rationem, veJurileptd  pro ccntuquolibctanfloicc 
quod  ipleucum  vcrilimiliccrlucramsfiuflet,(iillas 
punias  habttiflctide  quibus  pocuiflet  negotiari:ita 
dilucide  flrmauit  Arct.iisd4.cocuiouus.S.cQ  ha.col; 

venobUif  placnit  Cafldn  L i .n.  i s-C.  dc  flim*  -a 

Tiio^  fiAsatfa.ad  idcgtte^qpdit  AlcawtconflL' 

141.0U. 
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.c  .naiS.HkViKebofctiain  nuLl.Tni.nn($04.Cagn. 
loq;  if)].curabitinub8.C.deadi:1o.cmpt.&  ind.l. 
c flin^o-num.  lod-iF.  dc  offic-aflcHo-icprchendcns 
ec.ibi.ou.8adeoiCago.iod.l-qua(enus.nu.26.<F.de 
^.iur.vbifbrm3capituland>p/orali hicro, 3c  intc' 
n'c  de(cdbMicc|u^ontiaCaft.Dec.Fely.  Patis.  dc 
rtcros  aflcclas  iu^erecapitalataidr  ^bara>de  qui' 
ismododiximuSidcfectindum  hanc  notabile  pfa* 
m > & vtiliflimanividjfleiudicatum  per  Senatu  fui 
.'cellciuifltmi  l^ncipis.  hoc  idem  iplemct  Cagno. 
fert  in  d.  1.  vni.lil1.4a.chm  feq.qucm  videtur  icqoi 
>1og.cod.loco.nu.i4S'  eandem  Itmteruiam  (cptem 
cionib.tucturNatl.io'c5r.}70.arricu]usde  quo  agi- 
r.nn.z.  cumeancrisfoq.  quam  conf  rmat  ctia  Burf. 
d.conr.68  .tio.  .vbi  altos  idem  fentientes  rcHen^ 

: * cotnmuDi&zibenbum  opinione  tcftatun  ac  piU' 
3-rationib.eade'r>  conoborat}  id  pra:teie4  obferua' 
c And.Gaii.prad.obla:.|ib.a.obrer.6.n.4-  Ncc  alie* 
im  h ratione quiiqtiam  atbitretutiquod  huiu(u'odi 
obario  vidcitur  concludere  i communiter  accide 
bustfefi  id  omninb  fatis  llnvtobleiuauitgl.a  B.ild. 
caetedsDodor.*^mmuniterapprobaia , vt  dicit 
agn.ind.l.voicna4)<gl-inqu^naind.l.non  hoc,c.. 
ndelegi.dt  in  l.n^;  natales.C.de  probat  qui  probi* 
i modttSi  pratffftim  in  materia  hoiulmodi  imcrcilci 
xfi  deb«  habeiedft  qua  fcribcnres  rraduntffutficc- 
: cooicduraics  probationes  vt author  cft  Bart  in  d; 
vnic.ad  h.vbi  Bal-col.  14.  vcrf.A  qualiter  probetur» 

: laf.ind.i.}./.vlc.lupergt.  inver.lbiebat.  cumaliji 
■i.ncis  ab  eodem  Ca^.voi  (irpra.'  1 ■ 

In  hac  (cribcnuumdiiTcttliooc.quid  fcquendum 
tnon faciledixcnm  cum gtaUitiimonim  pro/iten' 
uin,vt  audiUiSiVtrinq  pugncntaurhoritates-Crcdl- 
lerim  tamen  id  omne  t iu^isarbioio  elic  rei  1 nqu5 
um;qm  rediligenrer  iiifpcda  iudicet,  quomodo  in* 
nrefle  I ucri celia ntislit  probandum,  vtmihi  probat 
ontcx.ind  l.;.$.vit>bt  lafouasquiin  hancicaten* 
la  attulit  texUSi.  ibi  Batt.inl.iC.de  colo  iilyr.lib.ii. 
‘uem  priuspetpe^t  Aret.ial.diuoitio,i.ii  meulcs* 
f ibLinarr.idcmlimntSocun  trad.fallcnt.  rcg.?.ca£ 
}.dc  RcbuiF.ind.i>vnicnu.$aAqubsad  idemaddu* 
it  Mcnoch.de  atb.iud.caul.Caf.  i i9-inti.|ib.a.  cent. 
■illis  addo  Baib.incof  34.diliioilcell,col.  4.in  pnn. 
ol-3-Nat.ind.conf  170.inii.Burfar.ind.conf6s.uu. 
3. And  Gaii  d.oblcr.6.ou.5.1ib.a.&  t,up.' vbi  (upra 
um.  i23.ac  Pctr.lo.  Anch.famil.qiia;0.1ib.  z.q.{f. 
1U.1  $ Quanquam.Natr.ind.cbf.j  o.  nutii.6.  preter 
ndicis  atbitnum  1 tria  conlideranda  etlc  ait  pnii<o 
imptuumdcdui^ionc  dcinde,qubd  mercaror  vcri- 
militer  pecuniam  in  merces  impolUillct:  quantum 
xpeadiliet,dc  quam  parrum.vtKCundum  ludtcium 
ipi^is lucrum  ceUanstaxetutivt  iatius  ibi  per  eum. 

Priorem  tamcnopinioaem»qH{  in  Ic  vera  citdicct 
iifficilioris  Iit  probationis, qua  lithxc  vltima  , velim 
Icv  lares , f vr  omnino  procedattin  nonlqliro  nego- 
iariivt  innobili»diuite»autaiioqui  liiime  intcrcflc 
icteietad  rationem, puta  fruduum,qi^  pcrcepiBct 
xprz^tiMuiK<mill'«t,ii  pecunias  debitas  habuillet. 
laiii  inooccalUoblblinunegociari  admitti  <kt 
td  talcintetelfe,dara  tnodopetprobationc  ptopin* 

Kamoftendctctle  paratos  babuide  venditores  pr^ 
)mtn»vel  ctQfuiHn,&  redditaumnta  conliiltusm* 
Ht  Ane^confi^Q.  idem  leuHt  conlulcndo  And. 
kitbatlo  d.coiif  i4.colu. vol.j  :quod,  & tradidere .' 
waud.Aqueb.iii  d.l.diuortio,in  pnn.  col4.if.  Ibluto 
ii4ir.Cag0.jia  d.t.  voi.no44.&'Couar.lib.  4- vanaare* 
oluLc.MtittdUdtio.6.  quosomnesad  hoc  proban* 
luiiuefeitid^lo  Bapt.Lup'ind.  commen.de  vlur. 
ioinmcfl.l4M;poft  nu  1 1 7'  ver.  priorem  ta  meo.  . 

DicsfaMMisiuq;  ajgcnt£  adintciedc»  vt  illud  pet^ 
ie,3c  cotAgpi  pf^ftr^ebete  illud  piobaic>&  liquida 
icG  tanto  ptiiuipiopadusbiif' 

kfvtcMitiatQlQ^  ccsUquaAuntcmodipt^  ve* 
1;  -4  ' ■ ' * ■ ■ . . 

I ; 


luti  ad  qoinq;  procCmm  quolibet  anno,  penitus  ill* 
taxaiiojvel  certa  quit  itas  promi  da  erit  irrira , 5r  nula 
la.na  cum  huiufmodi  conuenrio  lapiat  fceuotispra» 
oirarcm,cll omnino  1] lici ta:adcll  enim  fraudis liifpi ■ 
cto,i.cumquisdcccdcns,§.codicill.s  & !l.Tiria.lF.de 
leg.3.ncobfcniat£aid.ind.l.rogallii$.li  tibi,co)u.a. 
vbi  alii  Icribcn.if  li  cert.pcr.&  111 1.  i.C  dcfum.  Trip. 
idcmtradutlo.Andr.in  c.lalubritet,vbi  Amhr.d  Vi' 

f 'naauj.49.de  vlur.abundc  Fcl.in  d.c.cum  vcncrabi* 
is,nu.9.dcexcept.Alcx.inc61.6i.  viloproccducau* 
far  coi. vir. ver.pl us dicit  BaUib.z.  in  conf  121.  fupet 
titulo.col.i.in  prin  cod.lib.2.inconf.8o.circapfimd> 
in  ptin.iib.3.1n  conf  a7.vilp  themate, col.vlt.verf  dc 
licctdicatur.lib.4.&  in  conf  74.  vifotirulo,  coi.  pen. 
vcrf&  pro  illa  paite,lib.y.Dec.in  conf  ip.iuridicatn^ 
nu.s  &ind.conf72£.vinsc6Glijs,rubnu.3.dc4  Soc* 
fcn.in  conf  t79.drcaprercnrcm,Col.2.fubnu.  t-dc  x* 
* vol.2.pollrcinb feribentes omnes* communi coTca' 
fu  id  nadidcrc  ind.l. vnic.de  in  d.l.  curabir. 

26  Huiusaxiomarisraciocll.'tn3noiidebet vendere 
id.quod  non  habet,  dc  potcll  impediri  multipliciter 
in  habcdo.teltc  dioc.loLonu per adduCloidc  aliis  c6' 
Bimat  Rebu  f in  d.l  .vnlc.lub.n.609.  verf  intcl  i igc.Et 
ex  coit, quod  in  fraude  vliiiaru  lien  vnvrijdcmnrict 
nadidcrc  icribcn.rupcrinob'saddudi,arg.l.qui  te* 
(laiiiciitum.ff.dc  prob.de  dod.in  d.c.faliibritcr , dc  ia 
c vii.de  vltii.roiaeii;6,quia  non  cll  in  mora  in  prin* 
dpio  tomiaclus,  ncc  lua  intercllacc  forti  intererit» 
aut  multo minus,vt  nor.in  hquod  tc-ff  li  ccr  per.igic 
c&  non  poilit  Iciri  inrcrcde,qiiod  notandum  cll, ergo 
non  potent  taxari,vt  afliruit  A mbr.  4 Vigna.  in  d.  c. 
falutotcr.nu.88.de  2;7.idemrefp5lunicllab  Anch. 
incdft48.apudantiquos.de  in  conf.  ijo.inquzlUo* 
nc.de  Purp.ac alii  inl.viuom.nu.6o.lF.fi  ccit.  pet.atq; 
Cagn.ind.l.curabit»fubnu.;6.cufcq.C.  dea^.anpr. 
dc  ita  4 liio  lenam  llulle  pronliciammianno  1 x 1 y.die 
ip.Augufii  proPontuili.tcllatur  Rcbuf.  vbifupra. 
37  ilhi<Ipnutbampliabis,|vtcerraquaniitasno  pof* 
fitpromitti.eriam  ll  debitor  co  teretur  tempore  pro* 
' milHonislefcirciqtiod  intcrelse  aicendet  ad  (liinnil 
.taxaum»VrcefuitBal.ind.i.roga(li.§.firibi.ff.licert. 
pct-idcm  voluit  Anch.jn  d.conf  i ;o-ad  idem  refp^ 
Ium  cll  ab  AIcz.m  d.conl.2zt.  circa  prin.  iib.z.  dc  ia 
d.couf  27.col.vii.lib.4.ac4  Dcc.md.confil.  ii2.fub 
num-s.  '' 

z8  Sccudoiocoamplia,fvt  etiam  hxchuiufmodita* 
xatio  non  valcatictiamli  luramcntu  inrerccfscrir,n5 
enim  quilqiMm  ad  impolfibilc  renetur,  c-  nemo  po* 
tcU,dc  reg.  iur.  in  6.ira  Frater  Ang.inliiafum.in  ver. 
iuramentumiin  5.h.30.nor.inc.dcbirorcs,deiureiuc. 
^od  piacuir  Anch^in  conf  t48.apud.col.-z.  dc  Purp. 
in  d.l.togalU,ii.lic)bi.nu.i5.Scx  alias  ampliationes» 
'de  dcccm  Imritationcsad  ilhid  pronunciacum  affert 
Rcbuf. vbi  lupta  4 nu.6  to.vfq  ad  nu.6 td.quas  vnuf* 
quifque  pei  le  videre  potcrin 
Z9  Praetahas,iJludiiinitabispriiT)^<tvTprocedat  ia 
fbrocontcnriofo»lccusaatem  inforo  confcicntio; 
nam  potcll  quis  liciti  capere  taxatum  intcrefsc,  fi  ia 
veritate  tale  interdk  fubfit, licet  nd  probetur:in  qito 
foro  magis  atteditur  ventas, quam  liclio,  dc  prziuin- 
pno,auihore  Fcl.in  c.  1 .coi.  io,limit.6.nu.  39.  dc  con- 
ftir.  tencrutc^,  in  co  foro  debitor,  ex  cuius  Iblurioiie 
ndfaila  damnifiearurcteditor  ad  intcrefse  palsum » 
iicctin  foro  exteriori  ccl^ailio.lecudum  Scor.lib. 
i.lenr.dill.  1 5-an.z.vctf  dc  vltita  Cagool.  in  d.  1.  ca* 
rabit, num.  61. 

30  '^cundb  velim  limitestfnl  confiderata  qualitate» 
dc  conditioncperlbnarum  ex  dubiocuentu  vr»  quod 
pqirituxari  aliqua  pars  honeili  luai  arbitrio  boni 
. viri  Ibluenda  poli  morS  debitoris » dummodo  to  per 
creditorem  pollei  probetur , qi  veri  rantuin  cratliid 
intcrelscidcquamuisillicita  hiilkc  taxatio  a princi* 

■ p»faitt>attaindpci  probaoonem  poUca  tuDlecutd 

lu^crc* 
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(UfttnewturilUconuStloln  vim  probationis  dcdtn-' 
ft*,vrrcfponfum  fiiitab  Alex.in  cofioo.  pcrfpcftis 
narratisinu.i.lib.d.cui  accedit  Dcc.inconf.ii  i.  pro 
tcnai,col.vlc.nu.i4.dc  ind.conf.;22.nu.4.5c  ind.cdf 
jp.nu.j.&ind.cdf.i  i9>n.p.cu  fcq.fic  placuit  Couarr 
‘ lib.p.var.refol.c.4.nu.5.illat.7.Pctt.Io.  Anch.famili 
* iuri.q.Rb.2.d.q.  j j.nu.4-&  itai' coitcr cocludere Thco* 
ldgos,quosrefbttauthoreil  idem  Io.  Bap.  Lup.ind. 
comtncnt.vrqr.commcr.i.§.6.nu.  ti6.  vbi  cx  noftrit 
aliosadducit.idcm  facit  Plor'ind.l.fiquando.n.'4)/. 
'gt-  Verum  ad  hoc,f  vt  quis  leucrur  onere  probadi  mv 
tereire  prsdiflum , vcl  cocm  aeltimationem  fru^uu 
proportionabiiem  ad  interefle  taxamm^ca  cautio  Ibr 
Jct  adduci,  quod  fciliccr  venditor  locct  emptori  rem 
venditam  tali  fiflu  fcu  pefione  lingulis  annts  perlol- 
uenda, donec  foliia  t prccimn.  hoc  enim  per  leges  no- 
bis liccf.vr  videre  eftex  fingularicaliiUicut  emptio, 
if.vlr.cu  l.fcq.fF.locati.vbi  lurifconfrndit,  liqscmat 
fundum  pro  cerro  precio,  & donec  folUat  precium, 
eundem  fundum  pro  mcrccde  certa  conducat.  valc« 
fccontr.i£lutn condudiionis,5t emptorem  obligari 
adlblucdam  mcrcedem.vt  in  hacfa^irpccicrnlutn 
fiiir  ab  A Icx.in  conf.  1 2 uvilis , & ponderatisoiunib. 
lib.s.vbiconliiluir.quod  Ii  vendiderim  fundum  pro 
cerroprcciofolucndo  intra  quinq, annos  ,&  emens 
conOitucrit  fc  nomine  venditoris  poinderc.conuen» 
tumej;  lit.quod duratcdiilotcrmino,emptor debeat 
fingu lis  annis  foluerc  certam  quantitatem  librarum 
proaffiflu.  licite  poBit  peti  labsaditfus.  Akxadruin 
refert  Dpc.in  d.colCi  ip.fiib  nujj.vcr.quanohoc  idii 
& col.vlr.fubnu.  iz.verf  tertio  dic.hoc  etiam  pro- 
bat frater  Ang.in  fua  fum.in  vcr.'anptio.  ver  5.  ' 

gi  Agentietiain  ad  intereflef  eo foict cancri  modo» 
neiscandem  probationem lubcac, quando  data  elt 
dilatio  ad  folucndum,  & dominium  non  cft  tiarina‘- 
tum.ct  doMcc  precium  foluatur  certum, quid  ell  pio- 
roilTum  linguli.s  annis, conrrafiiiin  enim  huc  dlcli- 
cimm.authorcrt  Abb.  conii  66.  viloquodain  inltru- 
nicnto-vcl  incip.quoad  elatam,  vbtduabus  id  ratio- 
nibus probar.quc  rckrcndo  Icqimui  boc.  ica.m  coiu* 
i76,prslcnsc6nfuIrario  colu.vlt.lub  nu.nalias  zy. 
vcrf.(cxta.&  vltima.vol.2.  quod  quidem  coniiliu 
repetitum  in  \*ol.4.liibnu.  loi.connulcm  Icntctiam 
comprob.2t  Cagii.ind.l.curabir,  nu.o^i  altas 42. vet- 
6cideme(i,qiuiido.C.dcart.C!npt.  •><r  ^ 

ST  Quod  portremo  loco  traditum  cft  inicHigcdu.tqn- 
promiftto  fiinplicitcrfacla  fuiirna  pioh^iovdc  racr- 
cede  rei  locata;  intclligitur  fada-.lctus,  fi  quantas 
miOa  fniftet  proimcrcllc  venditoris,  vt  caumin  elt  k 
Dcc.in  d.cdnf.  1 1 p.col.vlr.liib  mi.  1 2.Hmc  proprc«i 
dicebat  Alex.in  l.in  infulam, §.viuias,nuin.  $.  tl.ioi. 
roat.quod  fi  promilifti dotem , 5t  certum qmu  lingu- 
lis annisiquousq;  doteni  foluercs,  tc  pra  Uaruiu  cun- 
ftiniifti,aut  pro aJimetis foluerc  promililh,  & valjcc, 
&.fiibfiftirproniiflio:aut  pro  viuris,&  ell  iliicjtarfiiil- 
liust}'.  momcti.cum  prohibita  lint  viuraiaut  unipti- 
■ circr  fpopondiiti  certum  quid  linguiis  anms : «k  hoc 
cafii.vtadus  potius  valear, quam  pacat,  tiuclligttur 
fada  proaiimcntJS,vtibi  pertum. 

Rcftat  aliud, quod  ab  agente  ad  mrcrcfll’  j?bandu 
34cft.titioirii.f.debitoris  iiuaccHiUc:intcrcficcnjtn  lit- 
•Cri.ac  er  damni  nulla  pot  haberi  ratio,  nili  polt  in<> 
rammafi  nulla  mora  intcrucniret, debitor  nniiinic 
cogeretur  foluerc,  vt  habcinusiii  1.2.  S.  li  nauis.  ft.ad 
Icg-Rhod.de  iailu;&  in  l.lcda,tf.li  cer.pcr.ita  tradit 
•gl-in  c.conqucftusidcvlhr.cuiusauthoritatfcleqiiun- 


comment . 1 .S.dmum.Too-idtin  ^fKrnio  maw|5 
fcriptadcCif.Mohcdan.fub  nu.  xos.incip.  Diix  Scflsk 
Curator Rcgis  Caftellae.quam  clarilfimus  Burfarda 
d.conr.6s.poftnu.i.voI.  t.  hujccidcm  fententix  ac»  ' 
ccdens,citat  fubnu.2o8jJ,^  / n*  • , 
jy  Mora  aurem  dicetur  intcmcnirc',t?r  citra  litis  c6* 
teftationS  per  diei  lapfutn,5c  cAgmam  inferpcIl.iiiO* 
nem  extrai.udicialcmiqu^uis  fimus  in  comraehi  llrid' 

€t\  iuris.-fic  probatur  in  l.qui  Rome  S.coh^tcdtSrVbi 
plen^ fcribcnc.ft.de  vcrb  obl.&in  l.lipcn  nlf  qiiard; 
dies  Icgar.cedificnot.gl.ind.l. vinum. ir  ver.  tu  j.tti«> 

* tum, in  prin.quamrccipiutibi‘c6ifcrdoclo.ft.lieeiri^ 
pcr.&  oftendunr  laf.ibi,&  Purp.  & licet Soc.  ibidem 
nu.8.5cDec.nu.i4.adducant  nonnulla  in  colltrarlU'/^ 

* i'communitamcnopinionenonrecedr<rrueercce-  , 

dmducft,qcquidfcripfcrinrLud.Gomcfin  §.actio-  ' 
iium,nua^dcileq.Inft.dca£l;io.&  Alc.ind-I.  vinum;:' 
tradcntc$,proccderc  hoc  iiVconrraclibusfbofnx  ftdei»: 
feais  ftridi  iuris , in  quibusarbitrantur  mor.vm  eotn‘> 
mitn  debere  per  litis  conteftationcm,  & fic  iudicialC,  - ' 
interpellationem  ad  hoc , vt  veniar  interefle.  : d*i  o* 

' Qi^iin  etiam, quod  maius  cft, arbitrati  sut  ct  -ThecM- 

36  logi, quod  citratviiam  cxprelsatn  iiftcrpcliationC  in'  ' 
fbro,quodaiunr,confcieti«,exligivis,  vidcliaTCg©i 
ftate  creditoris, vt  quia  dixFfscr,indig<oillapceuni4|> 
vel  er  reuerentiah  mcrudfbiroris  moram  cotritmitir  * c 
tkfte D.TbomiAquil2.t.q.j  j.in fi. artiri 
4ifentcni.diftinc.:jr.art.t:qi2aiq;  Angit.latia.s.iri  fuai 
rumm.in  vcrb.mon».if;r.rfccxnofliisvidcfiu  rciuii^ 

I'c  Bart.in  l.y.in  prine.  vcrf'.tertipdixi;ft.dc  nou  opclt 
Dunc.&  inl.fi  qursmihibona.iiircdquid  fihT@daUit. 
vbi  Alex.ft.de  actjb.  hxr.Iafin  d.l  .vinum.nu:  1 1.  vbt 
©ec-mi.i  j.(k  Purp;no.?7.quos  omnes  ad  hoc  probi* 
dunvin  mediunvprofert  Lup  vbi  fupri.  mi-  r,io.  t 1 ‘ -i 
T7-  Infupcr  ad  hoc,tvrrcusdicatiirin  mora  crifliriiru* 
per  Uipsu  dfet, oportet, q>  ador  ,pbet  9 in  dic  dcftiiTai 
txfdlutionis  fuerirmloco  ilio  paratus  recipere  lolu-- 
xionCiad  hoccftcontcxt.in  l.arbitcrquicaicndis.ft; 
dcarbitr.fic  docet  Bar.  in  l.ircmilla.col.^.nuiz.vcrfi» 
qusro,ponc , qiiOd  lolotio  debeat  fieri,  ft.  deconihr* 
^c,qui  fiibdit,  quod  hoc  non  probatoperadofetn  - 
rcmancoobligatio  ,tac  fi  debitu  corradum  dkklino 
4dtedionedicf,vrconftituaturin  mora  pcrmterpcl- 
lationi  diei.Bar.fcquitur  Alex.in  cdi.4  ■ .vilis , & op- 
time diraiins.iol.a.iTt  prin.verf.  ad  idem  facit,  lib.  4. 

& in  conr.90.vil6,piocc6u  caufc-col.vlt.circa  fidib. 
y.arq;  Aftiid.indccifj  i6.Galioms,lubnu.i.  ^ 

^8  Ad  h?c  probandu  cft.tadorcm  in  intcrpcllatiofte  '. 
■ipfa  cxprcirilscdicm.in  qua  vult  recipere  loluiioni: 
quo  non  probato  reus  non  conftintaur  in  mora  ; vt 
cauciimefl  in  l.aur  qui  alircr.il.  i. ft.quod  vi,aurclaiift 
^ in  l.ulr.C.dciur.dot. cum  aliis  ad  hoc  addudisab 
cotkm  Alex.in d.conf  po  in  fi.lib.5.  quintmono  fo», 
tum  diem,fcd  criam  Ipcci licum  locum.aurhorc  Bat\ 
in  1 cu  tilius./l.ulc. tf.de  uctb.oblig.cui  accedit  AtHiCr  ■ 
ind.dcoif.?i6-num.4.  .• 

39  ' Qu6d  autein  diccbamus,fmoram  dici  intmicnifr 
' fc  perdici  lapfum,3cinterpcllationcm  extr.iiudicia*  ' 
l^ih,inrcilige$,ut  in  co  kl  nullum  habear  locum,  qui 
iudicisolficiofolum  tenetur;  nainad  huiulinodi  cd. 
•fiituendum  in  mora  rcquinruriudiciahs  interpella'* 
tio,ncc  cxiraiudicijJiscxpixlsa futficit,&  minuscnl 
tacita.ut  optime  probat conicxt  inl.cum  ^poflulaf' 
*-.fi:in.ubt* communi conlcnfu  id  lcntiunt  fcribcn.f^ 
dc  damn.  infed.  idem  placuit  Ruin.  idq.  corroborat 
in  conf.  1 84.UIIO  pundo.nu. S.uol.x.vi  --"/t 


tfirCaftr.in  d.l  ’ i.S.nuC  dc  officio,  ft.dcco.q»  ccr.lqc.,  ,■  40  Huiuscftifnam  indicis  officium  nullam  ptxfuppdt 


acCran.in  conl.Sy.Scmpromus  aromataniis.in  h.& 
.ind.^nl'.?20.nu.2.ctCouarlib.:f.var.rclol.c.s.nu.2. 

4 flMd  idilcxcciuoscoogcritGabricl.cpinuii.concluf. 
lU>4^ic5cluf>  iQ.iit.de  lelutjo.  hoctdem  placuit  Piot. 
ifi  1 (fjyjai^biin  fy:hani.iniJ16i.  G>  vnde  vi.vbi  no- 
toiilosidtaniiaytotaickw^^ 


nitobliftationcm, l.qui  per collufioncm.  ft.de  adioJ 
cmpr.l.  quintiis.tt'.dcann.  lega*.  & 1.  hxteditas.  ff.de 
pctitio.hxrcd.  ideo  nimirum  fi  tuneniora  difficilia* 
contrahatutita  docet  Bar.in  1. 1 .ff.de  iurildtd.  omn. 
Ibdcuiusdo^ii^QSCoiificinatRuiR.in  d.conl.  18^ 
-mit^piobx ' *■:!'  -i'  di» 

- - lilud 


probationibi  ConcluC  DCCCCXXX V-  «?5 


*'  If^ud  auti)tiquodpaiiioan(cdicebaniusinterene 
ucri  ac  damni.nulljponi:  haben  rdnem>nin  qux Ic> 
giri  me  ab  agcnre  probata  nr,iiinitabiSfVr no ^cedac» 
irbi  crediTordQocunq-  inni(us,vtcoadusa  Principe, 
R.cpul>.  vcl  quoais  aIiovitopecunij«mdigenre»com- 
pel  lerertir  muruo  dare : tunc.n.  debetur  hciefnrereire 
da m ni ,a tq;  f t Incri , etia in  H nuila  mora'  interce^if^ 
fet:in  qi»o“oEscqnucnire  Theologosofieddft  Dom. 
Soro  iib.<$.4elu(ht.dc  iur.q-i.  art.;.col.>-itidem  Na- 
uar-in  commenr.devfu.nu.46.v^antcilfosCaier.  in 
fiim.vcr.lucru  vfurariQ.in  ^ca^u.Mou^mrip^I,qua(l 
tunc  creditor  vini)  ac  rapina;  iniuriaiii  quandia  paria- 
tu^,, propter  qnod  debeat  indcmni$'leruart  ad  inftar 
fidciui(c»is:atq;  in  id  citant  in  arg>c.coPftitGltus.de  n- 
deiuf.fi  militer  f p illamVim  diitionc^tUtyati^  impe- 


Cttiui'  axiomstit  occajiont  infirtur  ad  nutflionim  fiatU' 
tAri*m,vtnum4 \^. 


ao 


InUrtJp  probatur  ptriuramentuntycum  agitur  ciuilittr  ; 
ftcut  jicriminaliter.Comr.nu.zt.ConciUatio,nu.xz4 
2 3 Imtrt^t ptr  iuramtntum  probatur  ^modo  per  partem  ad- 
utrfam  contrarium  non  probetur. 

24  Statutum  diJpon*ns,quo3  debeat  fi  ari  di(1o  officialis,  in- 
ttUigitur,nifi probetur  contrarium . 

2y  Nuncto  litet  credendum  fit  aliquem  citajfe,tamen poterit 
probari  contr artum. 

z6  PsrObatio  vna  aliam  meliorem  in  contrarium  recipit. 

27  Imerefie  istramtrsto  non  pote  fi  probari,eum  agitur  con- 
tra eum^qui  tenetur  tx  quafi  delifio. 

28  IntereJJe  luert  ceffant  spleneprobandum  efi,  propterea  in 
prdbauoHtsfrpplementumnon  pottfldefierrtiuhH. 

icfiaturiliicro.Vcrinn  fin6coa^,tl«d  tPgatas  (ua-  xp  Intereffie  licet  turamento  damnum  pajjiprobari poJfit,ta- 
pr^Tpont^  mutuo daret)tunc quoad  intereS^lbimni  mintttdex poterit diiium iuramentum  moderareebfi- 

tradut  illud  quidem  dcbiri,-ttfi'HttUamot4'iHtcrae*  deralaquaUtaleiurjntit\i7iStu/met  facultatibus. 
xicnt>in  eo  fcilicet  cafu  tantum,  qn  pneuii'udA*foritii-  }0  IntereJJe  non poteftprobariperiuramentum  in  litem, cum 
datuin^ : damnfi  emergens  in  paJ^er<fili('df  duxerit, 
d^itoren}t|>  admonuir,qua(ltunc4iceatcrdditofi  (c< 
indemne  femare,vtdF.dtf  quo^raapud  Ltipdneo. 


com  m cnt.  vfur.comment.  i .Sf-dimu*  H oi  •rbi‘eHa  m ,<Sc 
nu.i  u.aperitquidfcnriCdum  fifttldc^MVdcfl^luCTi, 
an  fcilicet  debeat  ante)iie  poft  h1or}^eph>t>aVa  (it. ' 
tu  illum  vidcto.qux,{)uoniaro  parum  ad'prObatioiul ' 
materiam  noftram  ^ciunr, duximus  omirrehda , 6c 
Icdorem  ad  feribentes  reijccre,  qeaadfo^titate  exa-  ‘ 
minant  ind.l<vnic.ind.l.curabk.'&in<k'i.quatenus. 


C C L [Ts  to 
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BCCCCXXJlf^. 


R ©V'M  EN  T VW- 

> ■. f' . . MiJO,.' ^ l 

tnterefTe;  quo  mo^  per  iufameniffl)pvobe.i 
tiirjvbcrr.im'^  e)i?minati4c.^,'‘ j \ ; 

i S V'M  A R T ■ - ' > 

1 TntereffijntUhieqttemi^udiuin  imramemo  ppobsiitf, 
a Jnter  effit  in  quoUbefviqlentia  danidiqUe genere, turamett- 
toprobatur.  m . {.•  i 

5  Jnttrejfe  iurameto prohatur,rum  dobu  iduerfad^,^ pro- 
bationit d^ukae  vna  eoncurrunu l Ui  jt  - i 

4 lntereJfc,ijdam7utmexiduiuramttop¥obateir  Jiptoba- 

tum  JutHt-tudicvnidiim  in  exilium  uMo  mffiJit. 

5 Jutiameniodamnum  pajfii prctittm‘nrutn  furto  Jitbtra-t 

Itarum  probatur.  ■ ' • ■>  ^ 

6 lur amento hofjtttt  fiamdumtfi  tH  probanda,  quamitate- 

rerum  Jtbi  furto  raptarum , tum  • caupo  vobjiam  fine^ 
fignoti reddit . 1 u 

7 Rr^auoptriutamcmtmm-admmitutob- probationis  dffi~' 

ficultaitm,  . ' • -'U'  - .i 

g 7roban<mtt  Uffituitit  t in  mttriffi probandoiquOndo  dica-. 

turadeffifVt  locum  babcutprobaUOpertUramtntum.  > 

9 Iuramentum,vt admittatur mtntereffi probando  rtqui-' 
ritur,quodtalts  fit  alhts,qui  cx  Jutuatura  communi- 
ter prtdart  non- pofiit.  ■ ■ • 1 

'10  Jmtmfejtmtplene  Jaitem  probato.tunt  dffitrtnd&efml 
ramentum  in  fuppkmcmtum probattontsa  fudtee.  < 

1 1 Inttreffi  Jingulare  plent  probandum  eJL,  propttrea  noefi 
dffirtndumiuramUwnin  fiqtpltmentumprobatiomt.'. 
Bteur^um.ix.  i . i 

Intmffiiuramento  probatur  enmiigitm'.  ad  inttreffici-. 

. tradobjutniu  committendo, JieutimomitUndo. 
Contrarsum,num.  if..  •*  , ; x i ' 

Conciliatio, num.  16.  ' I 

24  Dtiidum  grauhtt  c^,quodeommittitterinfacimdo^ud 
-qtmhnomittindv. 

27  Immf  mamento probatur,  cum  quit  ex  dedo  feto  eSut-] 
nitur,  jiatt  fi  alteriut. 

xUntmjfnvtmraemnto  probetur, ni  fu ffidtdolmprmfum* 
fM,Jtdtnquiruur,vt%Mrmi  arguatur  do/iu.  , 


contraflutefi faneratitius,vel  fufffiiiusdt  vfur  arta 
prauttate.  • 

3 1 Inttrejfenon  probatur  per  iuramtntumin  litem  contra 
doloJ'wn,cum  agitur  contra  tum,quifolum  offitiq  iudi- 
ets  nobtit  eogt  poterat. 

J 2 frobatto  per  turamentum  in  litem  efi  cont  ra  ius  commu- 
ne,vt  tn  caufa proprta  credatur  alicui . 

1 3 IntereJJe  Itcet per iu ramentum pojit  probari,  tamen  ultra 

• duplum  vera.o  communis  affimattonis  in  cafibtts  cer- 
tts  no»  Jiet  condemnatio. 

74  InterJiOyO'  ajitmattontm , ac  valoremrtidjfdem  probari 
modie. 

35  J ntereffiiuramento  probatur,  cum  inter partet  fuiteon- 
uentum-iut  de  damnii,iyeo,quodintertjl,  fletur  Jmpli- 
ct  turbo  ftuiur amento  partu. 

ConjuHtiom  de  flando  dtSio,  feu  iur  amento  alterius  fu  • 

' per  damteit,  exptnfit , tj  imerefie  flatur  ,Ji diSum  fit 
' etqinem,aUetqmJieji  iniqUum  non  flatur  eijtd  reduci-  • 
teerad  arbitrtum  bont  utri. 

11  Qanueutiom  faila  sater  contrabeeetes , ut  de  damnis , if  . 
■ts^quod  tnterejl,jleturfimpltci  dtMofeu  iur  amento  par- 
■ tespottrit  pars  fubjisitnte caufaid  iuramentumreuo- 
< care  antequam  Jit  iur  atuntipofl  non  uttquel. . 

1 S luttrejfe  matena , ubi  plene  txaaeiuetur  a /cribentibut  ^ 

remtffiue.  , 1 - 

• , » I 

1 ll  , probationis  intcrefledifHcultas,  de  qua  pau 
lliOi  loantcinprincipioprimatoclunonisdice-  ‘ 
bamus  plurimum  prodere  foict  eis>  qui  damnu  padi 

2 fuerc:£tcnim  in  delinquentis  odiumtinceredeiuro. 
probari, priustamende  delidoc6ftiro , iancimm  eflr 
in  I iiquan.C-vndc  vi.  vbi  1'crib.  ad  idem  pertinet  c6' 
tet.in  i.(emper.i.tn  hocinrerdidavbi  glofup  vefb.' 
iurauau.fF.quod  vi,autcU,dc  contex.in  Si.fupcr  hoc- 
fanamus.in  auth.  vt  nulnudic.col.  9-  idem  detcrmi< 
natura  eft  a Greg.X.in  c.lupcr eo.de his, qua:  vi,  me- 
tuive  cau.bunt  dc  ita  ccnfet.gl. inedite^  filii-  (uper 
vab.cb  iudia.vbt  caerai  canonift.de  for.  competc.ad 
idet  cftoptimagi.in  c.qualircndt  qh.il  a.in  verb.red 
dererarion£.dcacculivbi  ait,qi  (i  aliter  pra;latus  non 
polfir  reddere  loncm,  iufo  luoftaur.gl.  itidem  m $. 
non  fblu.in  vab.probarc.q  (equitur  ibidem  A rct.iiib 
nu.  3. lnftir.de  vab.obl.lk  it  afteruitSpcc.  in  jl.vifo. 
na.io.vcrr.porr6.de  fruA.-dt  intereft'.  & confirmauie 
Bar.in  l.ianprin.nu.5.veriiquaEro  quae  probatio,  vbi 
caeteti  faib.tf.quiadino.  rcfta.apai.de- in  1.  vnic.col. 
9Jiu.3a.C.dclenc.qu;  proeo.cp  inta.profc.vbiCyn. 
fub  nu.19.de  col.vlt.dt  ibide  Rcboff.lubnu.49>.  verf. 
infupcr.de  iurindcp.n.y  17.  va.quarta  conclu(to.arqi 
Rayn.dc  Forli.nu.57.cura  (cq.ct  nu.64Xiuod  ct  dccU 
lumfiiit  d Dom.Roi.iodecif  3.aiiis-3  ^9-  dubitabat. 
deiniur.de  damn.dat.innDU.BcIlam.indccif.4ii0.  U- 
ca.ftcquoq  tradidit  Bal.io  lx)uiaccu(are.num.3.C. 
dccdeo.de  md.l.vmc.nu.27.C.eod.dE  ii\l.  2.  .d. inter* 

dum.ia 


lofephi  Mafcardi 


Aim.in  prin.vbi  DocA  In  l.in  aSionib.fub  ou.&vbi 
itide  rcribcn.fT.de  in  lit.mr.de  in  conC27o.ad  eoiden- 
tiam.nu.9.voI.i.dt  in  cdf  345.pcopooitut.  nu.i.  dc  J. 
vol.i.adidem  itfpondic  Alex.  inconTios.viderar 

* prinM  confidctatione.po(l  niL4.1ib.  i.qui  * commu- 
nem fntani  dicit.id  pnetctcd  ^auitlaCinl.vbicxi- 
mtur.nu.i.fTdeedend.idemfrareccc6fulendoCald- 
m c6T6.iit.de  pcoba.MarTinconTi  li.illumina  quf- 
6>domine.nu.;a.verf.  dc^hacparte.ScK:.iun.inc6C 
79.vibpunAo.col.).nu.is.vol.i.eiufdem  fiicteTeu- 
tentizPetc^le  Bellaper.in  repet.jr.cum  aiud.l.  aigetv- 
taiius>nu.i.ff.dc  edi.  Ant^le  Peitu.in  1. 1.  in  7i.etteft, 
nu.}3?.cam  leq.ff2leiurciur.Gabr.Catian.intrac.de 
eo,quod  intcr.c  1 3 .in  fi.Marc. Anr.Baucr.in  iraeixle 
vir.iuram.nu.37.vbi  plura  accumulat.Pet^le  Vnzol. 
io  praTe.arr.nota.rub.tmaodopccnain.  fiib  nu<  j.vctV. 
Teo  hic  quzro.  Ambr.^  Vignadn  icpcc.c.ralubriter. 
nu.257.de  vTu.&BolTin  trau.crim.tit.de  rapt.nu4p. 
hoc  idem  pluribus  corroborat  Plot.  in  d.l.fi  quando, 
io  a.limit.ad  TipTam.  nu.  75  7.  quem  videas,  u totam 
materiam  hanc  probenofle  dcfiderai. 

% Conclufiooem  ampliabis, vr  intcteircfin  quolibet 
etiam  violcnrix,  damnique  genere  iuramcntopodic 
probari.fic  ex  Inno.in  d.c.vli.quod  mcM:au.coUigiC 
Bald.ind.l.vnicnu.47.vctTinod6  contra  hocoppo, 
decimoquinto.cui  accedit  laT  alios  referens  c6cot- 
des  in  d I li  quando. 44.10  fid.hinc  proptaed  tradunt 
]nn.ctHoft.iod.c.vtt.ilIerubnu.3.hiccol.3.infi.vcr. 
item  fi  quis  per  violentiam,  quod  fi  uuis  alicuius  op- 
pidi dominusinique  libi  fubieUo  bellu  inferret , vel 
tmmerito  eum  in  exilium  mitteret , dc  iccirco  illius 
fiipelleUilia  diriperentur, atq;  dilapidaritur,  ea  om- 
nia rupellcUilia,ac  illius  interefle  poprio&cramen. 
to  fiibditi  damnum  illud  palfi  polfe  probari. 

Ex  rclatisincocluGoaefaibcntiu  auchotieacibus 
facile  colligi  potcll,quopaUo  noflra  hxc  cooclufio 
fit  intelli^enria.nd  fere  omnes  loquuniut,cum  dolus 

3 aduerrarii.tdc  probationis  difficultas  voa.concutrut: 
ita  Icnfit  Accut.ind.l.fiquando.in  verb.inaoifedet.. 
in  fi.de  ibi  Bal.nu.  i.atqs  laf.nu.3  l-Cvode  vi.  fic  do- 
cet Bat.in  d.l.in  aUionib.col.vltfub.n.22.ff  dem  Ut. 
iuran.vt  ^ monuit  idem  Bal.  ind.l.quiacculaxe.  liab 
nu.2.dt  3.C.deedcn.perrootusexeo,quod  dixit  Inn. 
in  d.c.flipcr  eo.  nu.3  .quot  mct.cauTqi^,  fi  fuerit  f ■ 

4 batumiudicitdoloinexilium  aliquem  mifilTe,pote- 
rit  exui  damnnm,dc  intcrcOc  paflum  fuoiunmeata 
probarctdc  ei  fides  erit  habeda , atq:  index  ad  hoc  te- 
nebit,ex  I feiieriter.C.de  excuT  mt.  idi  probat  Alex, 
in  d.conf  lot.lub  nu.4.lib.i.  vbi  aitptctium  tetu  iiir- 

5 totfirbtraflarum  foliusdamnu  paffi  ioramento  pto- 
bati.Alcx.fequitur  Ant.de  PctroC4nd.l.i.nu.  i4t.fT. 
de  iureinr.de  Bauet.in  iLtra^de  rittuduram.p^  tru. 
72.ad  huius  qooq'  fententiae  confirmadotie  rpedat , 
n tradidit  Bar.inl.i.$.i.nu4.fT.fiit.aduer.nau.  caup. 
ftabul.de  in  d.l.in  aOionib.nu.  23.  ex  fententia  inno, 
modo  citati ; quibus  in  locis  aftracrat , hofpitis  iuf  o 

6 fandum  efic  in  ptobidaquanttute  rerum  libi  ful- 
to raptamm  , c6  caupo  valifiam  fine  figoo  ea  reddit, 
quem  fequitur  Abb.in  conf.  109.  circa  ntium.ia  lin- 
lib.xJianctj,'  c6cm  eflefeotemiam  dicit  Ia£  in  d.Uin 
aAionib.nu4>.  vbi  pluribusrum  dedatarionibusau 
aothotitatibuscam  cAfinnat , dt  cxaminat.de  prxtet 
eos,quosinc6clufianccitauimas  cdfiitnanete  quo- 
que id{  Bal.in  con£34S-Pnapooinir.in  fi.vol.2.  Abtau. 
in  dx.liipec  eanu.  s.qi^  iDet.cau.Ruin.in  conf.29. 
poft  nu.3.vol.3-addoutts  aatboritategl.ab  omnibus 

* voa mcatc*communitcr,vtiprcinquit,apptobatfiin 
dXinadionib.dUeioUtdutan.  Rom.  in  hac  eadem 
l.iu  afiionib4iii.5.dc  X3.vbi  etiam  laTcol.3.  num.t7.. 

* vetT<)uana.nc»oJc  nu.  j 9. vbi  hanc  communi*  con- 
dofioni  appellat,  atqj  Nat.inc6r.S45.cettiiurisell. 
nu.t.dc5.yol.3.£tquodob  probationis  difficultati. 

7 tadmieumrptohatiepeiiiiiamentum,dixcreMacll 


' ■ ‘O 

in  Gng.584.plutieMc  in  pluribotlods^c  Peir.Geni^ . ^ 
dePcttafaiunfiog.23.nn.  9- 
Sed  roga  quis,  qua  odo  dicetur  adefle  dlfficultaa^ 

t probatioiiit,tvtuitcliigi  pol!it,<pundohabeatlocS‘ 
ilhid  iuramentom  I £go  ex  fententia  Bart.  in  d.l 
adionib.cal.vlMii2a2.ff.  de  io  Ut.  iuran.  refpondeoa 
tunc  demum  ionper2dc8c  difficulutem  probatior 
nisaiuociefcunq.fcaoanpollamadqculamdemoo.:  > 
firariivcl  quia  fint  perempte,  vd  quia  non  extit,  per 

1. cum  tts.S.pen.ff.dclcg.i.dcd.Un  a&ionib.dt  Imfi- 
mis.in  fi.  ff.demUe  iur.quod  menti  tenendum  dicit 
ibideii)  Bartudti : mulu  notatione  dignQ  effe  ait  laf. 
in  d.l.fiquaadrMui.j)aktndXa£bonibnam40.vi>i: 
alios  idem  Icacicntca  addudi.de  ibidem  Dec.col.vlu 
fub  nu.  3 1 .cum  Bai.  cfiucnit  BaUbidem,  {.planimii. 

. 2anu  PauUCall4iu.7.in  fi.dtnu.  1 2.  idem  placuit  loi : - 
Petr.Fenat4«  |xad.Papicn.in  fix.iibcUa  adio.ical. 
fupa  vetbAiailofaui.nu.it.vcr4Uud  autem, quod 
fiibijcitut. 

Secundo  looo  condufiond  vna  cum  fuperiori  in- . 

9  tdUg£tiavdimiDcelUgas.tetenim>vt  haec  minus  te-, 
gitima  iuramiti  probatio  in  imeiclTe  probando  ad  - 
mittanir^ioex  ea  fim{diciter  probationis  difficulta- 
te  peaueoi  t,»  lesoon  cxtet,vel  non  appareatifcd  te- , 
quirinu,quod  talis  Ut  adn^  ex  fili  natura  coiter  pro- 
bari nou  poilk.vt  in  l.conlcniu.  C.  de  tepud.  in  c.ve- , 
niens.il  x^cretUun  cAt  fi  Chtiftus.ia  fi.de  iuieiur.dt 
IU  tradunt  Ant.de  But  dc  Imolao  ctertio  loco.in  gL 

2. depcobac.quemadmodfi,dcdeicftibusdixic  Alex. 
incoar.6;.vilbchemace,dcdubijs.col.i.  poftaum.7. 
vcrf.rcftateigo.UbMumUladeiplicaiis,tclii  aliis 
minus  idoneo  fidem  adbibendam  cffe,qfi  alia  pro- 
batio defidr.ait  illud  effe  verum,  cll  ex  natura  illius 
ffidhdt  n^ocij  verifimiUteraLij  leflcsnfi  pofliint  ha- 
bcrhquadcxemplodemanQrat.dCuicoaf.2sa.vifb  [ 
ptocelTu  cmtfac  macrimoaiaUsxot4.vctf.ad  idem,  m 
noc.do.  Abblibcudi);  menti  tenendum  inquit  Abb. 
inc.vlt.in  2.not.^twbcogcn.Iaf.io  l.i.  inled.Pa- 

■ cauinaaa  fi.Cdefiunm.Trin.dt  fid.cath.Dcc  in  d.c 
tcnii^locoxol.ijB2jiot.n42lep(obac4idqnodpIa-  ^ 
limos  congerit  MariUnfi1w.7i.piatcsfum.de  hoc  in  ^ 
propofilonoQtodeimeteuefcripfit  idemDcc.ind. 
lUnadioaib;2.ff2leinUc4ai.  _ ; 

10  Tenio  velim  inselUgas, VI  cAdufioproccdaCttqn 
Icraiplcne  faltem  imereffe  probatum  Qc.aa  mne  de- 
ferendum eQiuramenium  in  fupplemenmm  proba- 
iioaisiiudiceitadocemicribemciindJ.vnic.de  ibi  ^ 
pcxfaicim  Rcbuf.nn.s  1 i.fiiper  gl.in  rcib.fubtilitatd. 
cum  nu.feq.  vbi  id  egregii  coafirmat.C2lc  fcnt.quz  « 
pio  eo.idd  probare  videtur  BaiJn  d J.  fi  quando.  pqQ 
nu.i.ver£itd  oppono.  Cvndc  vi.  huc  lefpex  it  Ba  l.in 
d.conf.34immn.ijiol.2.dc id  obfccuanit pluribus  in 
locis  laCut  in  Ixdroonendi.no.  1 s.in  i.aqt.Bc  nu.  7f. 
uciiUQudiuiamencum.dcinrtpct.ciuldcml.nu.  24. 
uccTitcm  uot.de  at2<6.uecTquid  tenendum,  dc  num. 
276.ffdc  iuieiui.de  de  hoc  meminit  Buif.  in  conf.dS. 
poQ  nu.3i.occT1coiorcfjpoodetm.in  fi.iK)l.i.dcuna 

* rocnte*omnciidfenfiffefcribcmcs,tcQiteftPlo.ind. 
l.fi  qaando.nu427.cum  aliis  ab  eodem  BuiT  allega- 
tis in  d.  conT  6t.  dt  hoc  plend  traduoi  Icribcn.in  I.  in 
bonxfidei.CTdetcbxTecTdcind.1. admonendi. dcin  , 
l.manifcQc.ff.oaiii2lc  iureiut.quod  mullis  conobo- 
cat  Marf.in  fing.83.in  orc  vulgi,  dc  infing.  322.  iuca- 
mcnmm.  vbi  h^  dodbinam  limitat.  1 

Conclufiond  vodeu  in  ea  traditis  fieprimQ  Umi- 

1 1 tabisivt  loca  non  hCatfin  probando interclTe  fingu- 
laii.nam  illud  plene  pRibaridit,nccdefcrddum  eft 
iurra in fupplerocmum probationis: fic animaduer-  . 
tit  BaLin  d.I.vni.in  fi.Cdefenc.quz  pro  eo,quod  per- 
pctttbmemi  tenendum  effe diat. cuius  auihotitaie 
permotus  laTin  eandem  defccndit  fenientiam  111  dj. 
admonendi-nn.  1 1 1.  verf.  (imilitcr  quando  agimr.de 
in  tcpc-ciuldcm  l-poQiiaapbuctTj  1 .non  dcicnur. 

Uuius 
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Huius  limitarionisratio cfl.t quia  ratio tcftis  pro- 
cedit per  viam  induftri»,non  per  viam  fenfus  corpo- 
ralis»&  ideocft  probanda  inrcreHc liquida  probatio- 
nc>nc  docctBal.  vbifupri.  cuius  verba  vcluri  aurea, 
cITc  Hgnanda dicitCur.in  d.l.admonendi.  aj.falicn. 
i>u.-2.  i6.vbi  aliam  excogitat  rationem  tinquii^s, illud 
propicrci  euenirc,quia  dc  ?(bmatione  fienda  verifi- 
miiiter  poflunt  haberi  plurcstcftcs  ; vt  idem  probat 
ibidem iin4.fa!leor.nu.i9Z.&  a4.fallcnt.nu,  a 17. 

I Sccu  do  loco  tibi  erit  limitanda  c6cIufio?t  vt  vera 
iiteu  agituradimerede  cotra  dolosu  in  comittildo, 
2c  facicndo,fecus  verd  in  nonfaciedoivcl  omittedo; 
vt  hoc  egregie coraprobaripotcd  ex  l.Crcfponi(a.in 
l.argcnrariu$.ir.  cu  autcm.ff.  dccdcn.vbi  Bal.nu.i.id 
xiocac.quod  relatu  fingularecCfuit  Rom.  in  fingufort. 
■inccrclle  aducrfusdolorum:&  in  d.l.  admoncndi.col. 
X j.6c  ira  notant  Pctr.de  BcIlaperJn  d.il.  cum  autem. 
X1U.3-&:  4-Alex.nu.ft.Iaf.nu.d.&  idcinmctlaf.ind.l.n 
quando.col.vlt.poftnu.57.vcrf  limita  etiam.C.vndc 
vi.hoc  idem  vald^  conftimatillud;  na  probato  dolo 
notarii  > dc  omnibus  damnis  t & interdic  ftaturiuro 
' paitisiccxtus  cft  quem  Bar.&*omnesibiexiftimatad 
hoc  iingularcm,inl.vlt.C.dc  mng.conucni.  q>quid£ 
verum  imelligitur.n  dolus  notarii  fuit  in  facicdo,fc- 
cus  n in  omittendo  ;qu]a  tuc interdic  det  plcn^pro- 
bari,non  autem  deferturiuramentu  in  litem:ira  fen- 
tiunt  Bal.&  Alex-ind.l.qui  accufare.illcnu.  ?.hic  in 
A.C.dc  cdcn.per  contcx.in  d.§.cum  autem.  & laf.  in 
l.(i  mora.col.5.poftnu.z3.vcrf.  Ccxtoadjftam  regula 
addc.ff.lbl.matr.5t  aliocorcx.  corroborat  hoc  idem- 
met  laf.in  l.fi  prius.col.  i ?.poft  nu.49.ff.de  nou.opcr. 
nunc.fcilicctl.4.$.ied  5c  fi  qui$.cum  gl.ft.ftn.regund. 
eidem  Romani  fententi^ accedunt  Alcx.in  cof  214. 
quando  dolus.in  prin.lil:K7atqi  Anr.  dc  Petru.  in  1. 1 . 
nu  34)*vcrf.pr^dida  autcm.in  72.cfled. ft'dc  iurciur. 
14  Huius Umitationisr6eft:tnamgrauiusdldclidu, 
quod  committitut  in  faciendo, qudm  illud, qifod  cb- 
jnirtimr  in  oraittcndo,vcl  ncghgendo,  vtauthor  cft 
Accur.in  l.fi  mora.in  vctb.ncfado.ad  tin.vbi  iaf.ad 
faniriratcm.nu.  zi.cO  plur.feq.fF.fol.matr.idc  Accur. 
in  l.lcgcCornclia.in  prin.tf.ad  Syl.5c  in  l.  vbi  Bal.C. 
dclibcr.5c  eor.lib.5c  inl.fcruu.in  prin.fF.de  vorb.obl. 
'15  A contraria  f tamen  ftetere  Inia  fcribcnt€s*c6itcr 
* ind.S.cumaUTcm.l.argcnrarius.ff.dccdcnd.  5c  in  d.l. 

?ui  accufare.vt  late  per  Cagn.in  d.l.vni.  fub  nu.i  26. 
].dc  fcnt.qux  proco. Ban.itidcmd.l.fi  prius.q.i.vbi 
larxol.13.11.4S.verf  cxpeditisoinnib.ff.de  nou-opet. 
nunc.pcr  l.qui  rd\itucre.tf.  dc  rei  vend. 
l5  Uuicopinionu  repugna nci%^  fic  farisfhccrc  pofTu- 
mus-.nS  pncmilTa  procedunt  cotra  doioluni  in  omit- 
tendo,fcu  in  negligendo,  qui  tenebatur  originaliter 
iurc  agonis  tunc  enim  contra  eu  pofict  iurariin  li- 
tem probando  intcrcfVc  per  fblfi  iurm,icd  contra  do- 
loAimijiomiitcndOjqui  nb renetur originaUter  iure 
aftionis,&  fic  no  pratcellit  obiigatioi  fcd  foiu  tenetur 
f^cio  iudicis  nobili , vel  mercenario  nulli  adioni 
fcniicnti,vcluti, contra  argcntariu,vcl  aliu,qui  non 
vultedcre,5t  tenetur, qui  th  ex  officio  i udicis  lblu,5c 
npniurcadionispotcftcoruicniri.non  potiprari  in 
litem, nec  imerefle  probari  p iufin  in  aliquo  cafo , cc 
fiiudici  non  parcarar,5c  agatur  dc  contcmptuiudicis 
in  non  parendo  illi,  fcd  debet  tclfibus  probaririta  ad- 
ucnit  Accurf  f harum.in  gl. vir. vbi  Bal.  plurimii  ilia 
comincndat.ff.fi  fer.  vendi,  fic  alij  plureshoc  funt  Ic- 
qumi,qnoscnmnciat  laf  in  d.l.fi  pnus.d.n.  4fcvbi  id 
magi4**coramunitcr die  receptum  teftatur.Sc  ibide 
;•  c^en’omncs4d  quoq, placuit  Dec.in  d.l.in  aif  ioni- 
bus.c0L10.nu.27.vcrf  vlrcttam  not5c  in  eandem  sc- 
ientiam idcmmet  laf  in  d-S-cu  autcm-liib  nu.7.Cur. 
inil.1dmoncndi.nu.215.lcribcn.1n  d.  f qui  accula- 
rc-&  Didac.Scgura  in  tepet-ffi  ex  legati  caula.  num. 

1 24tidc  vcrb.obi.quibus^acccdi  t Gabrici  Sar>  in  ad- 
diud  lingularia  Rotuan 


I 


Tertio  poteris  limitare  cSclufioncm , vt  locii  fibi 

17  vcndiccr.tquandoquisex  violo  fuo  couenitur,  fcd  fi 
ex  alterius  dolo  conuenirct,  vel  ambigeretur, an  ipfc 
conucmiis , vel  alius  dolum  commifem  Iccusclicr: 
nam  tunc  per  vcrasprobationesintcrcflc  probari  de- 
bere,oftendit  Bar.in  d.l.vni. num. 5. fffur.aducr.nau. 
caup.ftabula.  5c  in  l.sCpcr.§.vlt.ff.quod  vi,  aut  dam. 
5c  in  l.t.nu.i.in  fi:ff.  quand.  ex  fad.  tuto,  vd  curato, 
vbi  etiam  Dyn.5c  Cyn.in  d.l.fi quando-idem  Barc.in 
l.ncquid.col.z.nu.^.vcrfquxro  tunc, quando  agitur, 
dcinccnd.ruin.naufrag.ptobauit  hoc  item  Bal.  in  e. 
i.§.conucnticuJam.in  fi.dcpacciuramenr.  firmand. 

* 5c hanc’c6cm  cfle icntcntiam, & vcr.mi tdlaair laf 
in  d.l.fi  quando.nu.4)-5(  in  d.l.in  adionib.fufi  num. 
34.in7.rcquif5c  fiib  nu.40.vcrf  fecundo  ltmica.5:  ita 

* ‘communiter  concludere IcgilUs  afleucratAbb.in 
d.c.fiiperco.nu.y.in  fi.quod  mcr.cauf  ad  idcrcfpon- 
dicBarb.incoql'.76.fapieiucrfciibitur.col.5.in  fi.nu. 
7.vol.4.vbi  alibsciuldcm  lementix  viios  refert,  qtic 
1'cquiiurMarfin  fing.;  ;8.cxtant  ftatuta.nu.z.  idque 
lingulari  memoria  dignum  arbitratus  cft  Aluif  dc 
Albcr.infing.290. vbi  quis  tcnctur.idcin  voluit  A nt. 
dc  Perruc.in  d.l.i.nu.  H5>vcrfrccundotcmpctctis.in 
71.cffcd.ftl  dc  iurciur. 

18  Quarto  limitanda  eft  condufio.jna  ad  probanda 
intcrcRe  per  iurm  non  fufficir  dolus . (ic habemus  in 
d.l.in  adionib.  in  verb.  pfinc.  ff.de  in  lic.  iur-  de  quo 
pulchre  per  Ang.in  auih-li  quis  in  aliquo.C.dccden. 
cui adhxrci  lal.in d.fli  quando.nu.37.  iu  fi.&  nu.41. 
uifi.ad  idem  rcfpondirCorn.inconfsi.quanquam 
inhacconrultationc.col.3.infi.vcrf  immo  attenta- 
ri ponct.vol.4.qucm  rcfcrcndofcquitiirDcc.in  d.l. 
inadionib  nu.is.vcrfin  tc.tio  requifito. 

Hinc  facile  diluitur  illa  quxftio,  dc  qua  eundi  fii- 
pra  relati  rcribciucslupciionbusin  locisquxrunr.Ic- 

1 9 gc  municipali  cautum  eft, 1 9 fi  cui  fua  furto  fuerint 
lubtrada  in  ciuiratc, rure, vel  oppido,iuci  incolx  pro 
huiufmodi  illato  damnotencanturdamnu  illud rc- 
pararc.fingamus alicui  in  oppidofua  furtim  ablara  ' 
fiiiOe,idq. plene  prober,  fcd lesfibt  furto  fiibtradas 
probare  nequit, nec  quot.  Se  quamx  fuerinriufm  ne 
damnum  palii  dc  huiulhiodi  illaio  detrimento  f des 

* erit  habcnda3*com  munis  cft  fciuciuia  f eribentium, 
qUod  non  lietur  mramemodamnuin  pafti , quando 
oppidum  tenetur  ex  flaturo,  vttclhscft  laf  in  d.  i.  fi 
quando.nu.38.proptcui  quod,  vr  poft  multa  idc  lu- 
biungir ioidem,nu.4i  .iflud^eft  dclidum  , cuiiisculpa 
ex  pr^lumprionc,&  vehementi  conicdnra  oppidani 
iplifuftincnt.rcgula  enim  cft,  quam  tradit  Barc.  poft 
Iac.de  Aret,  in  ffi  ita  tcftamero.§.vJt.pcrillum  text. 
ff.de flind.inftnid.quod  vbicunq;  furtum,  fcu  dam- 
num committiturin  alicuiusoppidiagio,  oppidani 
dicantur commifillc  tale  dcl  idu:quia  tunc  nili  aliud 
appareat prxliimuntur  ipfi  oppidani. 

liande  conclulioncin  quinto  limitabis,vt  ^cedat, 

10  tcumciuilitcr,non  .tutem  eu  criminaliter  agitur.na 
tuncintcrcflc  periurm  damnum  pafti  non  poterit 
ptobarfvtquia  ftatutum  imponat  poena  criminale, 
fecundum  qualicatem,5t  yalorcm  rcifubtracfx,velu 
ti,quod  fiilhgctur,  fi  res  valet  vitra  decem. ita  decidit 
Bar.in  1.  vlt.nu.4.ft-dc  in  lit.iur.5c  ratione  permotus , 
quod  in  criminalibus  probationes  debeant  cflc  luce 
meridiana  dariorcs,l.fcianr.C.de  prob.hoc  idem  fe 
quunrur  Ang.ind.l.fi  quando.Fulg.in  1.  cum  furti,  ff. 
co.de  inlit.iuran.5c  Alcx.in  d.l.vlc.f'ubnu.  1.  vbi  op- 
tima fimilitudine  confirmat  hanc  opinionem. 

a I Contrariam  Icmcmiat  Junt  fcquuti  Ang.  i fe  ipfo 
difl'enticns,in  d.l.furri.Rom.in  d.  vlt.  Imol.  in  d-cap. 
vlt.cof4-pcc  illum  icxt.quod  mec.cauf  Se  per  tcxr.in 
d.fli  quando.vbi  laf  cuiu  eo  fcntit,num.57-&  in  d.l. 
vlt.nurn.7. 

Has  inter  fe  pugnantes  fcribcnriufcntcntiascon- 

azdliaic  potuisthocpaCfo , quod  aut  agitur  adfolam 

xftimatiO' 

K • • ■ 


f. 


.ftflimationcm,'&  tunc  procedit  opinio  Ang.&c^c 
romm  cofrilcnncnrium.  nnm  fiucagatur  ciuihfcr» 
jluc  crimtTialircr.ftamr  iuramciuo  cius , cui  res  furto 
fune  fuhrracl*  d.Ui  quSdo.&  d.c.  vlt.auragiturcri- 
mip.ilitcr.vr  ex  xftimarionc  forte  m.iiori>  vel  mino- 
liinlurficrcr  maior, vd  mmorp?na,5c  tunciocu  h?t 
opinio  Bar.5i  aflcclaru , vt  requuacur  alia  probatio, 
ejuam  periura  ncntum,qu5do  pollet  ex  iplaarflima- 
tibnclequi  maior  poena:ita  concjliat  Cur.in  d.  1.  ad* 
tnoncndi.nu.>49.vcrl.quarto  limitauir.ftdciurcuir. 
a;  Sexto  loco  velim  limites, fvi  tuedemu  de  interef- 
/e  periufm  damnum  pafli  collct , modo  per  partem 
aJucrram  contrarium  non  probetur,  nam  iicct  iurc  ’ 
communi  perd  I.(i  qiiando.dirpofitum  fit, quod  de 
damno , vel  furto  fieiunuramemodamnfi  palfi.ist^; 
iuraucrit  a-ftimationem  rerum  luaru  tantum  valere, 
laincnadiierlariii.sconrrariu  potent  probare.riagra- 
ui'cr,5t  dotlc  Krj*^'fit  in  materia  nolliaAiig-ind.l.^ 
icfiirucre.col.i  lV.ocici  vend.&  apertius  in  T.qui  val. 
in  prin.ff.de  tiir.&  in  auth.de  exhib. reis,  inpnnc.idd 
YTobauit  Bait-m  I.  a.S.li  a pupillo,  coi-  y nu.  6.  ff.pro 
cmp.cum  miilrisalijsad  hoc  addutl-sa  Fd.in  c.pro- 
pofuiffi-col.i.m  a.condul.nu.  f.  ibidem  Abb.nii.l. 
deprobar.hocCrconfirmo  authomarc  Abb.mc.c6- 
tincbatur.col  2-lub  nu.7.lupcr  verb.llandu  cft  verbo 
viri-dclponlimpub.iaf.ircm  ind.l.fiquando.col.^* 
lui.iT  vcr.nddeimiltum  bcnefaccrc.5c  ibidem  Cyn. 
firidonlaftn/.fcdiff?  » coi.  24.  Inffit.deadio.vbi 
aliapro  hac  limitatione  adducit,  idem  obfcniauii 
Marfin  ling  ? 57.cxtanr  ftaruta  in  aliquibus  ciuitati 
bus  fimilccil , quod  notauit  lac.  Butr.in  1-  i.C  de  re 
94  md.vbi  vult, quod  li  ffarutuf  dilponat,quod  dcbcac 
ffari  dido  olficiaJiSiintcl!iganjr»nifi  probetur  cotra- 
riu.cui  accedit  raul.Cart  inl. vlt.tf.de  praetor.  Ihpul. 
eodem  perri net, quod  licet  minciofcrcdcndu  fit  ali- 
quem cit.iiVc.c.cum  parari.dcappell.l.  magis  puto.$. 
ne  ramcn.tf.de  rcb.cor.taincn  poterit  probari  cetra* 
rium.vtatithorcft  gl.in  cap.fi  tcffes.$.it6teffcs,qiios 
nccurator.iiivcib.in  cxccutorib.4.q  j.Spcc.  etiam  in 
jl.requirur.col.i.vcctcgo  dico-vbi  Io. And.  in  addir. 
adcundcm.de  citar.idem  lo.And.inc.quoniamcd- 
tra.de  probatio,  ic  Arch.inc.  venerabilibus,  defent. 
cxcommu.Ub.t5.quain  Itmitationisnofff^  materiam 
ad  vnguecxamiDatAlcx.in  l.qui  bona.^.quidamoi. 
^.dedamn.infc^  dcin  1.2.$.fiabfcns.nuni.;.  ff.fi  ex 
noxa.cau.  acq.  inconf.  71.  darillimc  domine  iudex. 
colx.ltb.s.dt  ia  confli  4.in  caufa , delite  vertdem* 
ter  fiiios,ic  hxredcs.col.  z.vcrl.ciica  rertium.lib.4.& 
nonnullorum  aiichoritaiibus  hoc  idem  conoborat 
Atffi^.in  decii.pi  iterum  incaula  Alex.mi.  12.  vetf. 
bene  tamen  fateor. 

Cuiuslimitationis  illa  ratio cff. nam probationu 
ea  natura  cff ,fvt  vna  probatio  recipiat  aliam  proba 
tionem  meliorem  in  contrarium,!,  cum  de  indebita 
ff.de  ptob.fic  in  propofico  noffro  docet  Paul.Caff.in 
d-l.vlt.nu.). ff.de  pnnor.  ffipul.  Quo  pa^o  autem  p- 
berurcontarium,hoc  cff  • damnum  non  fuiffcdatfi, 
« ic  dottbit  Ploc.in  d.l.li  quandaim.777.  leq.fub 
^.hm^td  eandem  leg.C.vndcvi. 

Septimo  limitanda  cff  conclufio,  praecipui  vao 
X7  ampliatio  ad  cand&fupcnus  tradita, fvi  locu  fibind 
ycndicct  in  furto  pneliunpto , in  quode  intercffe  per 
iurm  non  poteff  probari.nain  licetinquocunq;viO* 
lcmi9  damniq  genere  mtcrclTc per  iuf  in  probari  an* 
tcadi^reinus,in furto ramen  ptziumpto,  vtincafu 
J.2./.Di^s  Adrianu5.ff.de  iur.  fifei.  id  locum  no  ha- 
bcrczuthw  cff  A Icx.poft  Ang.in  auth.  fi  quis  in  ali- 
quacol.vlt.fub  nu.9,vcr.fed  Cyn.C.dc  cdcnd.quem 
felitur  FclJn  c.lis;ur.col.s.in4.  declarat,  poltnu.  7. 
ibi^^mad.l.ii  quaajo.de re  lud.nam  cum  in  d.^  Di* 
uus  Adrianus.  oiiarurilla  przluinptiocx  doio  com- 
*”*«^^*'ontxhibcDdoinftrumcnta  , qiiz  poimt 
catubucyCOQTcquiuu,  yc  ume  ptobaiio  pa  iutamS- 
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tum  loaim  non  habeat  ;iuxta  lltoium  fcfibcnfiirTir  t 
fcntentiam,quos  in  fecunda  ad  conclufionemlimi* 
tacionein  medium  adauximus. Iicgeneratim  in  om* 

■ ni  co.qui  tenetur  ex  quafidcliftoid.l.  fiquando.lo- 
cum  non  habete  offendit  Azo  in  fumma  tit.  ad  lcg> 
Aquil.qucm  fequitur  Cur.in  dl-admonedi.  nu.  347* 
vcrf.lecandoiimitatur.  ' 

Odauo  candi  concluf.Um)Ubis,f  vt  non  ^cedac 
in  ^batione  intercffe  lucri  ceffanris  i cuiusca  natura 
eff,vt  plenam  requirar  probationem, nec  probatione  . 
deliciente  admittar  iurm  in  fupplemcntum : ita  do- 
cet egregie  Bal.in  fape  fcpaita.l.vnic.ad/i.C.co.ti*- 
jus  didum  tanquS  fingulare  fequitur,  nec  vllum  h» 
bcrecdtradiflorcm  tiadit  Lanrr.dcOria.d.l.  admo* 
ncndi.nu.74.in  iS  conchilieiurdcm  Bal.fniam  com-: 
probat  laf.in  $.curare.col.vlrnii.5p.lnAit.dcaff.id6« 
facit  Dcc  ini  qiiaccnus  nu.5. ff.de rcg.iur.  de  in  confi 
jao.Thomas  Laurentii. in  fi.quodrcfercdolcquiTur 
lo  Baptiff  Lup.in  commen.de  vfirr  eommen.  1 6. 

fub  nu.i  ly.vcrf  fimilitcraducrtcndum  cff. 
ap  Nono  conclufio  limitanda  cff.tnam  licet, vt  dice* 
bamus,  interefle  nonnunquani  probetur  turamemo  * 
dainnu  pafli,  in  iudex  poterit didfum  iurm  modera- 
re confiderata  qualitate  iuratis,  de  illiufmct  faculta' 
tibus:ita  fancitum  eflabImpp.Dioclet.de  Maxim. in 
l.fitraditio.C.dc  ad.cmp.de  vcnd.fi  traditio,  inquiflt 
Impp.rci  vendirz  iuxta  emptionis  contradu  proca- 
cia venditoris  non  fiar,  quanti  intercffe  coplcri  em- 
ptionem fiicrit arbitratus prxlcsprouinciz,tantu  in 
condemnationis  taxatione  deducere  ai  rabit-  fic  no- 
tat Bar.ind.l.vnic.nu.  5. ff.fur.aducr.nau.caup.flabuK' 
quem  refert, de  Tequitur  Mare- Ane.  Bauer.intrad.de 
vimit.iuram.fub  50.virf.nu.  75.  verf.  tertio  tempera.» 
ad  idem  refpoodir  Rom.in  conf.  270.  prodccifioiic. 
nu.^.cui  adhzrenrDcc.in  d.l.inadionib.col.  10.1111. 
a6.vcr.in  fecundo  rcquifito.ff.de  in  lir.  iur.de  Ant.de  * t 
Pctruc*.ind.l.i.nuin.  J4y.vcrf.tcrti0tcmpcrctis.ff.de 
iurciur.quod  nec  latuit clariff.Mcnoch.  in  tradar.de 
atbiriudic.cauf.tar.i  ip.infi.lib.i.cCt.z.  vbialiocuni 
fentcnriishoc  confirmat.  . e 

30  Decimo  limitabis  conclufion?»  t vt  loaim  n6ha* 
bcat,cum  contraduseflctfcencratiriusfvclfufpcdus 
de  vfuraria  prauitate.  nam  eu  venditor  reddaturpp  ' 
viuraminfamis.vtinl.improbum.C  dcinfam.pro* 
ptere^  tali  cafu  contra  emptorem  morofum  aedo- 
lolbmndpoffcriurari  in  litem  fuper  vero  interefle  j 
ficrcrp<mlum  efl  ab  Alcx.inconlip  j.repetims.col.  t. 
nu.  t.cum  fcq  lib-  quod  relatu  eximium  cCfiiit  Marf. 
infing.t7j.noriffjmuni  eff.col.  i.deplacuitPloc.in  t 
d.l.fi  quando.nu.427.  e,  vnde  vi.  quos  referendo  fc- 

quiuir  Pcr.IoAnch.fami.iur.quxftiolib.2.qu9ft.jK 

in  fi. hoc  idem  pluribu&comprobar  Cagnol.  in  i.  eu* 
Tab1t.nu.54.cun1  fcq.C.dc  adio.  empt. 

Vndccimo eandem  linUrarcpoteris,f  vrnonptb* 
cedat  in  co/)ui  folum  oflicio  iudicis  nobili  cogi  po- 
taat.mnc  enim  interefle  non  probatur  periur.imcn* 
tum  in  litem  contra  doiofum;  cum  ralcofliciu  nullS 
prefupponatobligationem.l.quipcrconclufioncm.' 
ff.de ad.empt.  firque talis minusobligatus- ideo  qil 
mictun,  fi  interefle  probari  nequeat  per  iuram&nim » 
fedpcrtcffes,vel  alias  probationes  fit  probaduni;  ve 
* *communitcrfcnfcrc  Alex.Iaf.df  ceteri  ini. argenta* 
rlus.if.cum  autcm.ff.dccdcd.Dcc.ihd.Linadionib. 
col.pcn.nu.27.ft'dc  iniit.  lurnn.  Dcc.cciam,  Rimin. 
dcaliiind.l.qutaccufare.Cdccdcn. 

3%  Huius  limitationis  ea  roeftjqa  probatio  periufm  ' 
in  litem  cft  contra  ius  coiiimune,  vt  In  c3  propria  ere 
datur  alicui, ideo  ftrrd^mteUigi  debet, quado tolis,' 
contra  quem  agebatur  aliquo  modo  obligatus  erat 
vtpcrCom.inc6f.8i.quanquiinhac  c6mlr.uion& 
col.J.infi.vcr.immbandtan  poflet.vol.4.qu& refert 
licet  cofTupic,DecaRcU4fladionib.nuni.37.  atque 
<^gQ^d.Lvni«iUbAtt*u6.CdclClltqu«proco. 

Daodcciuna 
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fS  Duodecirab  concluClimkcs  velim ; f <}uod  licet 
in  d.l.n  quandoA  indu:ap.  vltim.  quod  met.  can.  5c 
iti  tottitCdc  in  lir.iuran.3c  alijs  hmOi  iuribus  fuerit 
ftatutQ  ,aliqa2poflc  iurarcin  litem  Ct  per  iurm  veri* 
tatiS)Vcl  affcdk>nis,vel  per  iurm  dc  inrereiTe  fuo  pro  ■ 
barejumcnincellig£dum  cftr  vt  vitra  duplum  verz> 
& communis  zftimationis  in  cafibus  certis  non  fiat 

* condcmnatIo:ita  * communi  confenfu  fentiuntferi- 
bcn.in  d.l.vnicvbi  tcx.verf  dupli.&  ibi  gl.  verf.  con* 
tradibus.idem  Bar.col.y.nu.ao.ver.  (u  mus  expediti.  < 
atq;  RcbufF.rupcr  gi.  i.nu.  »89.  verb.  & ex  hoc  decla* 
ratur.&  fuper^.in  verb.contraAib.num.402.vcrr.ex 
gl.habcs.ac  Dec.num.69.6t  Io.Fab.col.4.  dc  Pl.iut.in 

* ^.in  vcrb.dupli.nu.i;.&  ibidem  ceteri *omncs, ita  ct 
tradunt  Alcx.6c  laf.in  l.vidcamus.V.  deferre,  illcnu. 
2.in  h.hic  nu.4.in  2.  nor.  vbi  dicit  id  efle  valde  notl- 
dum  pro  magna  limitatione  d.  1.  videamus,  ff.  dc  in 
lk.iuran.Et  licet  contcx.in  d.  jT.dcferrc.dicat  polTc  in 
inhnitum  iurariitamcn  iudex  debet  taxare , vt  ipfiim 
duplum  commun  is , & verz  xdi  ma  rionis  non  cx  ce- 
dar,vt  dicunt  Dod.ind.l.vnic.C.de  rcnr.qux  pro  eo, 
-per  ilium  tcxmam  fl  non  potcftid,quod  intereddu- 
pium  excedere, quando  vere  probatum  cft , vt  tex.  in 
d.l.vnix6  magis, quando  noneft  probatum , nifi  per 
iutamcntu,arg.l  cum,qui.£F.dciureiur.  ita  ait  Rcbuf. 
in  d.l.vni.d.nu.289.Hincrefthngiair.l.quirefti  tuere, 
ff  dc  rei  vcnd.vbi  dicitur, Gne  taxatione  in  infinitum 
po(Teiurari,vt  non  excedat  ipfum  dupiu,  per  d.l.vni.  ^ 
& author  cfi  Rcbuff.ibidem  nu.290.vcrf.ncc  obfiat, 
quodiudcx.&invcrnculo,nccmc  moucr.dchanc  ■ 
e(re*communera  fenteniiam,  6c  in  indicando , & in 
confuiendo  tenedam  dicit,  & illam  feruari  in  ctlriis, 
dc  in  praxi.  Quamplures  alias  limitationes  ad  cociu- 
fionem  nofiram  fubncAac  poircm,fcd  confulto  eas 
omitto:cum  copiolIiTmie  omnia,qux  huias  cl^t  lo- 
ci , explicata  finti  Plotoind.1.  fi  quando,  perror.  C 
vnde  vi.oui  tu  ipfc  IcAor  videre  potcris.£t  licet  qua-  ' 
plura  ex  his  repetita  fint  a nobis  fuprd  in  cdciufionc 
Aefiimatio  paiurametum:  tamen  eadem  copiofius 
hic  apponere  fupetuacancum  non  ellc duximus  i ea 

34ratione  pcrmoti,qu6d  cifdcm  feri  regulis, f DoAo- 
resdicunt  probandum  dTc  atfiimationcm , 6c  valor€ 
lei , 4c  intereffit;  vtpereofdcm  fcrib£tcs  videre  cft  in 
1. 2.  C.  derefdn.  vend.  & in  Lpretia rerum,  ff  ad  Icg. 
Falcid.  dc  ira  etiam  Bar^in  d.l.vni.coI.vlt.6c  ali  j pofi 
cumiptadertim  Rebuff.nu.4s2.fupcrgl.in  vcrb.iub- 
tilitatem.verf  przmittcndum  cff. 

£t  fuperiod^s  traditis  limitationibus  nonnullas, 
przcipue  vero  fecuQdam,fublimiure  poteris , vt  lo- 

SS  cum  fibi  non  vendicenteum  inter  partes fuiffet  con- 
ucntum»vtdcdamais,ct  co,quod  iarcrdl,ftcrar  lim- 
plici  verboiim  iuramento  partis.vt  in  liiis  contra  Al- 
bus mercatores  quotidie  foletjpacUci.namconucn- 
bonem  hanc  valere»  & intereffe tunc iurainSto  pro- 
bati,optime  docet  Banin  1.  vlcjT.  in  huiulinodi.nu.}. 
ff.de pntor.fiipul.idcm  voluh  Ang.in  l.vacantia.C. 
<lcbon.yacan.cui  fcntcntizaccedicIaf.ihL'fi  abar- 
bitxo.nuu^ff.qui  faiifd-cogan.ac  ini  iufiuranduin.la 

0. nu.  I.  cum  plur.fcq.ff.de iiu:eiur.5oc.ctiam  Sen.ia 
confpo.vifisquibuidam.col.i.nu.i  1.  cum  plur.fcq. 
verf  fecunda  conclufio.volw4.6c  AfHiA.  in  dccif.  91  • 
iteruinomfa  Alexandri.nu.io.Io.  quoq;  Pcr.Fcrrar. 
|npra^?apien.inform.libcll.inaA.  real.inverb.  6c 
expenfisjur<  i 2.  vcj£  fcdquid  fi  reus  conacoit.Srtac. 
etiam  intraede  mercat.tit.de  contraA.  mercato,  ou. 
4.verfaliud  padum.Nat.poftrcm6  in  con£450.ptx- 
icnditifienobilisxiu.8.cuin  fcq. 

96  SublimitaiionS  hanc  dcclarabist  vteonuentioni 
de  flando  di  Aofiue  iuf  o alterius fiiper  damnisicjmc- 
fis,6c  intereffe  fietur,fi  dlAum  fit  aequa,  alioqui  U iit 
iniquummon  flatur  ei, fcd  reducitur  ad  arbitriu  boni 
viritcx  l.hzc  vcn^tio.ff.dc  contrahzmpt.l.in  perfo- 

01. $.gcneralitci.ff.de£Cg.iurd.  filibeaus.  ff.  dc  opet. 
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libcrt.l.fi  ca.Cdcdot.  promiff  itarcfpondit  Bafr.  iit 
con  f.  168. quidam  habcns,infi-vol.  r.  idg  notSr  Dvn. 
R.2y3arA:  Ang.in  1.  vlr.ff.de  pr^.ftipu.Io.  And.in 
additio.ad  Spcc.in  tir.de  probatio.S.  videndam  vcrC 
quidfi.quosfequiturNatr.ind.conf.450.  nu.  10. 

S?  Secundo  loco  vdim  dcclarcscand£,t  vt  pars,fub- 
fiftgrc  caufa,vt  quia  ille, cui  delatum  cft  iurm,  faAus 
efl  pcriurusipoifirid  iurm  rcuocarc, antequam  fit  iu- 
rammjpoft non  vtiq;vr placuit  Bar.6c  laimd.l.fiab 
arbitto.coI.2.ff.quifatifd.cog.idcm  laf  in  1.  iufiutaivi 
dum,quod  cxconucntionc.nu.d.ff.deiurciur.arg.l.fi 
quisiufiurandum.Ceo.tir.  dc  iurciur-fic  cxplicaucre. 
Icribcntcs  in  d.I.vni.prccipue  Rcbuff.nu.  5 io.vcrfic. 
vir.  concl.Cdc  fcnt.c)ug  pro  coquod  inter  profemn. 
Vetumqubad  intereffe  probarionem  hzchaAc- 

3 8 nus.cztcra  ad  intereffe  materiam  fpc Aatia  | ad  nau- 
fca  tradidere  feribentes  in  dl.  vni.C.  dc  fenr.  quz  pro 
co.vbi  illius  propria  Icdcs  cft, ic  in  d.l. 2.  C.  derefein. 
vcnd.in  i.curabit.C.dc  aAio.cmp.in  l.qua  tenus,  if.de 
rcg.iur.6c  nonnullain  l.di£  fiinAo.ff.de  ofiic.  affeflb. 
etDyn.inttaA.de  inrcrcffacGab.Catian.inco.trac. 
de  intereff.quibusin  locis  totum  intereffe  argumen- 
tum ad  amuffiin  examinatur. hos  igitur  pmdcnslc- 
Aor  confulat,fi  plura  dcfiderct.nos  viterius  non  pro- 
grediemur,cum  omnia  pctlequifinguiis  in  materijs 
noftrinon  fit  infUtud. 

COJti  C LVS  ! 0 'DCCCCXXWL 

« - ARGVMENTVM. 

Interpellationem  pr3Eceffi(re,velnon  prx- 
' ceffifTe  , reum  debere  probare  : & quo 
paSoiftud  procedat. 

SVMMARIVM. 

1 Imerptllatto  txtraiudicialis  dtbifori facunda  ejt  ex  vria- 
. mtaUfix  bone  flate. 

2 IrUerpellationttxtraiudiciati  omijfa  reus  conuentus , nan 

pCiUfiin  expenfs  prima  citationit  bbtBi  oblationis 
condemnari,  quopalio  id  verum  Jit. 

3 InUrpeUatioaem  praceJIft  ivelnon  pracejjljft  onus  pro- 

bandi reo  ineumbit.ijcur. 

4 Inierpellattonem  non pracejfijji  reo  nS  incumbit  onus pro- 

bandiicumis fatetur dtbitum in  tudicso.Contr.nu.^. 

6 InterpeUationeprac^feafior  praei  se,  (J  certe  debetpro-» 

barcycvm  agitur  de  materia  afimatioms  quanti  pluri-  ' 
mi  facienda  reiptfhe  certi, ff  deurmsnatjteenports. 

7 Interpellatio  rson  probatur  ex  UbtUt  oblatione. 

. Interpellationem 

Utc,3c  honeflate  effe  debitori  fadenda  ,docuit.I.  C \ 
in  l.qiiidam  lbcrus.ff.dcfcniitut.vrb.  przd.adco  vt  fi 

2 omitteretur, tn6'vriq,Tensconuemspoflct incxpSfis 
primzcitationi.s,5:  libelli  oblationiscodcmnarii  vt  - 
fingulariter  nor.-Rom.tn  lingul.401.  indp.aliofcro.  f 
Quod  intclligcndii  cft.  vt  ipfc  intclligit>ncpc  fi  copa 
rct,&  confitetur  perita, tfic.n.  imputando  cftipfi  cre- 
ditori,qui  debitorg non interpcllauit-,  potuit  namq; 
przfumerc ipfiim  gtcxtraiudiclalitcr  debitu  confef- 
fururfccus  aOt  fl  negat  in  iudicioj  qa  runefi  codem- 
natus  fuerit  per  iiilain  etebdemnari  detinomnibus  - 
cxp£fls,6c  citarionis,6c  libelli.  Iudex  cnlm  przfume-  ■ 
re dcbet,q> etiam  cxtraiudicialitcr debitum  interpel- 
latus ncgaftct;  ita  Rom.  vbi  fiip.  per,  (inguf.  verbum 
Gul.de  Cun.inl.cdira.C.  de  cdcn.qu5fcquit,5cDec. 
inl.qinaltcrius.n.S.ff.dcreg.iur.  6cinc.nouir.n.i46. 
dc  iud.vbi  et  Fel.col.fi.fub  nu.  t j.vcrf.fallit  1.  q alios 
hanc  opinionStcnetcscogcrit, licet  ab  hac  opinione  ' 
recedat  Cag.in  d.l.q  in  alterius.fub  n.az.ff.dereg.iur. 

V eru  enim  vetb  quis  probarclhabcat  hmot  inter-  •' 
pcllationc  pixcclfillc , vel  non  przccllilscquzrcntcs 
loftpbi  Mafcardi  fVOl.i.  S DoA. 
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Dod.dixetut.ipfi  ree  eous  incumbae:  piproado- 
le  voluerant  ftate  ptarfhmptione : ncmpc,intetpwUa- 
tioncm  prece(ril!e,patex.fing4nl.fideicommiirin 
nn.ibi.»metfi  o6  taeitt.tf.de  vfoi.vbi  textus  inquit, 
illud  cOmnniiaaceidit,  at  quod  c6itet  accidit  tianf* 
fm  onus  probandi  in  negantem ,gl.  ocd.  in  l.ncq.  na- 
tala.C.depcob.HanedoarinamotiginaliKt  docuit 
Kom.in  Gng.4oa.<roisdcbaptobarc.& illum  fcquG* 
tnt  Matf  in  lub.Cde  ptob.nu.aoa.de  Decdn  c.nooit. 
nu.i^.deiudicrcpTobansFclixontTatium  tenCtem 
inco.c.nouit.iofi.licaiprecum  Roroan.sdtiatin  c. 
qnoniamcontra.nu.94-acptobat.rubnum.  ij.veiC 
Hanc  limitationem.vbiaiam  Dee.  mi.94-bdc  com< 
probatopinionem,de  Paulde  MOt.Pic.iu  rcpa.l.rU 
num.nu.id.ifGcer.pa.&  Rimin.in  conf409.nu.  j. 

* vol.  t.dt  s f ab  omnibus  hf  c opmio'  magis  recepta. 

Pofict  fotfan  hzc  concluGo  limitati,  vt  n6  proce- 
4 danquandovocatustiniudidotatctucdcbitumpcti* 
tumrquia  ex  quo  nb  negat  coram  indice , prziumitat 
aiam  non  nega(reexttaiudicialiter,fi  inteipcliatus 
foilTet.vt  notat  Rom.  in  alleg.  fing.  40 1.  incipiente , 
alioiaoiquo  in  loco,  vrdiximm,  vult  ceumno  clTe 
in  cxpcniiscondcmnandum . 
j Hanclimitationem  cagitam|eflc  dignam  admo- 
nuit Hicro.Cucba.ad  Docin  d.l.qoi  inaltcrius.nu.8. 
in  v^.Romanus.in  fi.ff.de  tcg.iur.  &niraitnin  qui- 
dem cogitandum  cli:  quianon  Tequitut , taffus  cu  in 
indicio,crgo  voluit  Ibraetc  antequam  conucnircmc 
porait  namq:  interpellationem  peccffiffc , fcd  debi- 
torem ibiucre  negaffe  ob  impoienilamaiuc  aliis  cas; 
& fic  non  viderat  vaa  hzc  limitatio,cogiu  igitut. 
Secundo  limitabis  hanc  iptam  conclufioocm  nff 
t ptoccderc,fi  agaciurtde  materia  zffimationisqiUti 
plurimi  faciendz  rcfpcdu  certi , & detetminati  tpit; 
quia  ranc  no  attenditur  hniufmodi  p^umptio,  fcd 
requitirar  pricifa , & cetta  probatio  interpellatione 
ptzcelTiffc,&tali  dictadaniiuiffc : vt  optime  limi- 
tando intclligit  Cagn.in  d.l.  vinu.nu.xa.ft.  (i  cet.pen 
quem  retulit  et  Nic.Pign.ad  Rom.jn  alleg.  nng.4oz't 
piec  fuliiccret  deduceret  libelli  oblationit  quiaex 
ca  minime  interpellatio  probaiur.Bar.in  l.denuciaf 
fe-S-quid  crgo.in  ptin.per  illu  tcx.  ff. de adul.  & facit 
tcx.in  l.Iibenus  aducrlus.ft.de  in  iusvocan.  vhiq  dat 
libellum, nddf  in  ius  vocare , quod  viderat  mir.sbile 
Ang.tnd.l.vinum.coi.a.4c  fequcndqtefctt  Alex. Ibi- 
dem nu.8.&  Pcc.ir  l.quodtc.nu.;  (iccrt.prt.  dt  hic 

• opinionem  ab  omnibus -tenai  alletitiplemtt  Dtc. 
inl-vinam.no.  14.  iiccr  illam  reddat  dubitabilem, xx 
eo , quiafonioevidaufintcrpcUatiotaaaplibclUi 
in  iudicio,qua  cxrtaiudicialiter.atg.  I.  Pataa  nouifii- 
nia.Cdepafi.dcuoup,i4>Kopu'^y^'C-deo>iadl. 

C on  C L y s / 0 dccccxxxvji^ 

ARGVMENTV  M. 

IntruAisnon  przfutnitur  taflerens  qaemin. 
trufum  debet  probare  :Sc  quibus  probe. 
IUI  modis  quem  intrufum  ^e. 

SVMMARirM.  It 

X latnifiiivtrhm  *ndt4trmittr. 

3 Intruf»!  fiir  4iiitur. 

3 Jatr^iHuSiuP^amitar. 

^ omai  proimii. 

rurii  uftbonttafopJUumtm  inufitp  jp. 

fiyinJirii  nuSum  fiut  imlmtnmi  tolorm  biStmi, 

( latnJuidiciturappnbtndtmpopJfiomShtmjufpnfri* 
«stScritarr,  j«4»do  » baimt  tammicum  uinJum. 

libwmiidnmlfirtt. 


lofephi  Mafcardi  ^ ^ 

fi txisrtt  cur^tutuio  bmafiitodi,  ettr. 
Comrjtmm.  9. 

I o Intrtipu  tSe  noft  dukury  f «i  mhU  coHjSrmaSutmm  sJmi- 

I I ao>$  dibet,  qut  commum  ittdido  mom  pttui, 
adminifimm, 

J J Intrufm*  no»  diaiurpr»finuuutii!P  mU  * 

minidram . 

no»  Jkrtnrsdminfirdm  ante  con fi  rmstiontmt 
quando  foneordtuypiP  nemine  difereparuttk0iof»d 
foHa. 

1 ; Jntrufiet  non  dicitur  Papa  adminiUram  ante  eonfitma- 
tiontm^c  AbbaUfi>i,necImptrator:netekBmi  ordinet  * 
Qifitrcttnfii : me  adminfirans  ex  eonfteetudim, 

1 6 Intrufus  non  dieHetradmmtfiram  ante  eonfirrnatmeum, 
quando  adminifirat  de  mandato  fuperiortt. 

1 •J  Intrujut  no»  dicti  adminfirans  ante  eonfirmationffqud 
do  efirt  tk  aimt  a£i»t  afuperiort proetdem » a£iumffit 
eonjirmatioms  reprtfentam. 

1 8 Intrufus  noeededtmr  adrntmjiram  antetomirweadommy 
eum  propter  mceJfitatemyVtlvtilitaiem  EeekJUadmi- 
nifirat. 

19  Inopus  dicetur , qtei  pofi  priuatiommiod  depofitioeem 
adhuc  bmefictum  retinet. 

20  Itetrufu  ( dtettu  r,  q»s  babet  HteeIaM,iT  pofi^fiomm  a e$m 
habentt  pote fiatem  conferende. 

2 1 Intrujne  dieiteer  tUe, qui  eommitiit  crimen  digntemdefeh 
fittone. 

ZzlntruJuidecitmriBe  , qmhenefiemm  iniufik  alteriakla^ 
tum  t ix  ownfio  mru  ordmt detinet » quamuu  habuerit  * 
eklaUonem.  > 

2 j Intrufui  decetur  iUe^eeeeum fimpUei figuatura  bemfii^ 
pei^fiionemadepijnteer  Utens  non  expeditis.  t 

i^Imrufntilk  decetur, que  inietme  tacuit  fi  intrafeimpof- 
fejficnum  hem&eq  autborttate  Prineipu  fieularie.  •» 

2 5 Intrufum  tripuet  modo  deet  ad  effePmm  ngul.  eaes^.  da 
trienm. 


* Inrrnriic 

111  tl  LllUd  doibnat.hocciit vt6c impoctone  < 
rne  ingero.dcriiuriind  cft , ^ dubicct>fi  iilud  Qccro* 
ni$proCecin.ofaliuioni  fx>n  tradiderit»  mquiecnim; 
Acq;€t  Cc  iple  infercbat»et  intrudebat « <t  meam  opi 
nioncmCercnciiiadducebat»v(fnuiic£unacdta  ni- 
htl  putaret  agicaliMc  pofle  vbi  ooD  elTet  £buiiu$ » 9 
quidem  etiam  i noftrisnocatum  fuit  > ve  interaliot 
Mand.rupercegsCanccll.q-4.  in  prin.  rcg.  dc  fabrt^ 
coliitig.au6  fic»vt  illud  Tonet  in  deli^m-tum  etiam 

?acxaathontattInn.incniiicQpridempdercnaoc.  ' 
ntiuiiis  ^cici^fiir.  ad  qua  m optime  focic  texe,  in  & 
o«linacioncs»ibiired  imo  Tunn^  lacrooct»  x.  q.  i* 

Ciim  igiturddi^bini  mioimi  prcfumi  ftip^  Utit 
raperq;demonfliauimuSfpo0umus»dc  hicadnoraic 
S CrnccinRufiuntpnrumitrumaxiiDiqaiaippc^S:!» 
fore  bene  praerami  tur»vt  eft  gkiii  / 4lia»  Infti.  de  a^ 
dcl.pen.Cmceui^lAc  noc.per  iaCin  l.i.nucn;7.  iF.foL 
4 matr.A(TcrendigituitqueraintmfumcfieiiicuroWt 
onus  probandi»arg4rulga.l.quiaccuiaroC.dccdco<t. 

& 1.CU  Qui  dicit.fF.de  prob.de  po  doc4  Crui  to  coo£ 
104jan.de  Meooch.de  arbitrjudxaTpa.  imi.4* 

Exeant  tn  nonnulli  ex  noftiiSs  qui  colicgofU  mtti* 
eo&cafusin  qmb.inmirmquupotw  dicnqfKKquulf 
hoc  in  loco  ad  facilieatem»ct  commodi  ratem  aliocft 
rcccnfcrcaon  erubui»ea  Crpodflimurn  dc  cauTa»quia 
nrnlfumdidcttioaulusdeiuxecdmani , dc  incruTua 
adefrcdumrcg.CanpcU.dctxiean.  vticfbtQome£ 
ad  diAamreg.47  ver.de  ifU  de  plano,  ex  quibus  cafl-  *. 
tMis  cnumcraiis  £icilc  ehe  cuUmet  agenti , Tcl  czd* 
pienti  deducere  probattonem  intennonisfue. 

5 Pnmd  igitut  il  ic  d r incruTus*t(Wi  ablq-  Diccccraoi 

altuiurvcfupaiori$c6fdirii»velamhoncate  pof&i^ 
iioqcm  beoeduj  appccbcodnt>nqilu  fuf  locduoiut 

coloccm 


Deprobationib.  Coricl. 

colorem  habcnspcr  fdc.in  c.cum  qui.dc  pncbcnd.in 
d.5c  faci  t ea  .ad  aures^dc  evcci.  pr^Ur.  dc  tener  Ant. 
<k  Burr.in  c.cum  fuis,dcofKc.arch.coi.2.  dt  Fel.c.tn 
noitra  nu.12.de  relcrip.qui  notab.tex. ad  hoc  adducit 
c.  iam  dudum.ibi  intnitb>d(  ibi  Ic  ingerit  dc  prebend. 
de  inc.dudum  il  fccundo.de eic^.  de  Abb.  m e qui.i 
diucrnratcm  in  princ.dcprzbend.de  DccUkih  conf. 

1 2 i.col.vlr.nu^.  de  Mil.  in  fuo  repeit.  in  verb.  Inrru- 
liiscd  quicunq.  deex  dex^rina  Innoc.m  e.  mhil  in  gl. 
/nagna  circa  mcd.declc^  illud  mcrrcierrGomcfm 
tcgida  dctricnn.q.47  in  princip.ct  Fcl  antc  cum  in  c. 
venicns.lubnu.2.de  accuf.de  Kcbutt.in  prax.lxnefi. 
inrcg.dcfubrog.coilitigin  gl.4.iium:4.  de  nouillim^ 
Oig-io»ii.dc  inrruf.mim.;. 

Poteit  limitari,  quod  diximu^non  habere  looim 

6 tquandoapprchcndcT5  poflenionem  beneficii  ha- 
bcrctCanonicun)mulum«  quiatunceriarn  propria 
au^orirate  pofler  tpfam  poncinoncm  apprehCdere : 
ira  lenfcTum  Holilo.  A nd.de  Anron.  dc  ^tr.in  c.  fi. 
<ol.j5‘dc  caul.pofT.de propri.  dc  in  cin  litcns.  dc  refK 
fpol.col.if.verf.venioadvitimum,  V caret  vitioin- 
trunonis^proutrcnfitDommic.  deSandt.Gemin.  in 

c. cumrquuD  princ.dcpra:ben.in  6.  dc  refert  Mili.  m 
aUeg.repcr.in  verixintruTus  videtur.  llibdCns  > negari 
umenon  poflc>quinc|c  tali  violentia  iU5  fuum  amit 
tatipcr  cex.ln  dc.eu>qui.in  finquoiinvt  poflcadichl 
beneficium  FCtinensumquain  iniultc  dicatur  inrru* 
fuSfMil.vbifupratde  ceniuit  Rcbuft.vbi  Aipra  in  re«. 
de  lubrog.collitig.gior.4-nu.6.  non  tamen  adette- 
4lum  regul.de  trienn.  vr  ibi  Gomez.  quzR.  4S. 

7 Sccundbillcdicimrinrnilusfqui  f^fteledfionem 
anteramen  condrmationemadiuinillrat.qujatnnc 
ipib  itire  licadminiflridocQpriuarus,pcrc.anaritir. 
dccle^.ind.dcc.2.vbi  Abb.in  i.coMcreO.  inint^. 
quem  lequitur  Fel.d.c  veniens,  lub  nu.a.  dcacailat. 
dc refen .Gomez  ind.rcg.de  irienn.q~47.vcrf.  edici- 
tur • dc  RebufT  in  liia  prax.  benef.in  da^eg.de  fubrog. 
coUitig.gl  4.nu.7.Przpoi.inc.proptcr,lubnu.4-vcrf.* 
item  diaiurimrufus.ip.di(hnu.dc  Mil.in  (bo  repere, 
in  verb.inmifuseftquicunqidcnouiirime  pcrGtgin 

d. trad.de  imniCnu.  24. 

S Pnmo  potcR  ampliari  procederet  St  ficxtarcrcd- 
ilicrudo»  vt  amecdtimianoncm  elc^madminiltra- 
fcr;  wia  cO  (it  contra  bonoc  mores  non  ell  attenden- 
da,Oldr.incdf.ipt.incip.nullo  modo^col.i.per  text. 
in  auth.vt  nulli  ludic-Si.  t .c0lv9.de  c.  vir.de  c61uemd. 
dc  videtur  efle  comiptela.ac  facris  carrombas  immi- 
za.c<umvcncrabilis>dcconfuerud.d(  in  hocedful- 
ttit  Anch.conf  5 1 -innp.  conliictudo,dc  tener  Inndc 
Hoft.inc.tranfminhm^eded.vbicriam  AM>.  verft 
^.cafutde  ia  cnihtKnttm.  ro.  dc  cled.  dc  in  c^alircr» 
vcrlinon  tamcnicod.  dc  cled. 
fi  (^trahuiufmoditamphaiionefn  renuit  Frie.iii 
d.c.auarit>4,dcelcdLin6.adduotnsibidcm  lo-Andtl 
Tenendo  ramenpttmaniopinionem,rafU]aa.m«< 
logis  recepta  m,l]mita  nonproccdcrettquaudocdluc* 
tudocflaantiqua;quiarucadmmidrans  noncRpri 
uandusioec alicui  paene obnoxius,pcrgTind.c.ciim 
venerabilit,(ic<cnujt Anch.ind>conf.$r.mcip.  cotv  ' 
fuerudo»qucm  rcfbn  ctid  Rcbulti  in  d.rcg.  dc  f abaog. 

1 icolhcig.d.gl.4.iiu.a.nucnim  fdcbcr  puniri  qutcom» 
muni  ludicionon  p«ccatx.m(ec  corporalia , Cane» 
ibxdc  quamuts  do  irannar.  cpilc. 

JX'  Sccundbamplia4>rocedbSteuaquandoqiiitpd# 
dente  lite  adminiArarr  ira  ienlkRcbutf.vbtfiaprA 
ouni.9  pcrtexr.inc.2xicin  intcg.iclhr.  ■ . 

X jf  Tcitio  amplia  cnain  proccder^io  przfcmato  »dc 
antC!nl!itutiondadnunirirat>ytfirioar  Roc.de  Cur. 
in  irad.de  iur.pafron  in  vetb.  Honorificum-q.  dc 

icfbx  Rcbuf.vbi  fupri.  na-9- 
Hieronymus  Gigas  vbi  itipra  dc  ininifami.  25.  fc* 
pecm  mo^lunitat  iRud  didum  dc  admuullrante 
14  ante  confirmaboijd.ncaipcprimotquandoconcor- 


DCCCCXXXVft.  Ij8 

ditcr,dc  nemine  difcrcpanrc  elcdloAlif  f^da.2.hota 
I j proccdcrcfin  Papa.  ?.nec  in  Abbatilla.4.  nccm  im- 
peratore. 5-ncc  in  clcdoordinisCi  Acrcicnlis.6.  qua- 
docxconfucrudinciquod  liiprarcptx>bauiniuS)Cap. 

] 6 quando!  adminiAratdemandaro  fiipcnoris. 

Quibus  adde  duas  alias  limirarioncs , prior  e A.qn 
J 7 tefler  ibi  aliusadusa  fupenorc  procedens, adumejs 
contirmationisrcprclcnrans,vtnot.Oldr.mc6Ti46. 
fadu  crt  talc.nii.6.pcr  dodnn.  Innoc.  in  c.  cum  Bcr- 
toldustin  gl.  mirum  videtur  dc  re  iud.  R |^ci  Acch.in 
c.rrquwduaS)inglofl^quisinraduos,dcclcd.dc  Rc- 
buff.\'bifupradclubrog.colI]iig.nu.7.sl  .1 

18  Secunda  cA,qh  cledus,tproprcr  neccflitatcm , v’cl 
vtihratcm  ccclefizadminilirarcr:quia  tue  aauixliio 
nondicirurcccidifTecxdcdudis  latiOimein  contin- 
gentia fadi  per  OIdr.in  coUy.6c  rcfcrt.&  tcq.Rcbufi 

. vbi  lupraxl.^o.4.in  rcgdciubrog.lirig.nu.7.idcinqi 
ciiain Icnfit  Abb.in  c.nihi|.nu.4.decicd.dc  Fran.m 
cauaritizdcclcd.md.  ,« 

19  Tertio  ille  dicmirinmifus.tquipoApriuarjoncm, 

Vel  depolitibnem  adhuc  beneficium  rctinct,ita  Ino.  ^ 
inc.qualitcr»il2.inHn.col.3.nu.  io.de accufque  leq. 

Fci.md.c.vcnicns.nu.2.vcrf /.qui  depolitus, eod-dc 

acculat.de  Gomcz.in  d.rcg.dcrricnn.q.47.  vcrffccQ*  • 
dodicirur.dc  iterum  Fcl.in  c.in  rKktra.in  2.coroll.ta 
Jj.vcrl.de  aflcjci^od  retinens  dc  rclcripr.  R Rcbuf.ia 
fuapraxi  benef.in  d. rcg.de  fubrog.collitig.gIo.4.nu. 
jo.de  dirtulius  per  Giganr.  vbi  liipri  dc  mtmlb,4  nu. 
S.vlq;  adnu.24.  ^ 

ao  Qiiarto  illcdicirur  jmrufus,tqui  habdr timlum>dc 
pofleilioncm  a non  habente  poteftaicm  confcrddL 
' tcxt.cftjncfi.deexce«:przlar.dcinc.quiadiucrliia-  » 
tcm.dc  conccl}‘pnibcnd.dc  ex  addudis  pcrFcl.  in  <L 
eveniens, mim.i.vcf.2.omnis,5c  in  c.in  noftra  a.co- 
10ll.1r.dcrclcnpf.Dee.la1einc0nT121.nu.4I0an.de 
Silu.in  tracldcBcncr.par.}.q.io.nu.it.Parif  iiicof. 
47.vidctur  i.nu.40.vo!-4.Goincz.in  d.rcf . de  trienn. 
q.47.vcrl.4- dicitur, dc  Mandof  iin  rcg.  dc  lubrog.  col- 
litig.  qualt.  4.  Cx  ex  deduCits  per  Gignant,  vbi  lupradc 
intcujo.nom.5p.dricnucruiu  DoimRor.  in  dcciTi  • 

aliis4<5  noia,quodiiurulus.dccaul.pofctpropnce.  i 
in  anriq.  . • 

at  Quinto^iam  dicitur, illcinmifus,tqiii  committit 
cniiicn  digii|nn  depolitione  ira  Fel . in  (zpe  al  Icg.  c 
vcnicnsjfagf.a.m  c.cum  lupcr,  dcc.iol.poir.de  pro- 
prict.de  vidcturlcqui  Dec^in  •leoni!  i f r. prope  rin.de 
R«t^.ind.r<ig.deit)brog.collicig.glo.4.nu.i  3.  cum 
inodiricationc,vnbi,dcabeo  non  vidcmrdinciitire 
Cig.vbi  liipra  de  Intrulo.  nu.  26.  • 

12  Soubqiioq  diciturlmrufusitquibcnenciumin-  < 
iuite airai ablatum, deomiflo  iuns  ordine  detinet^ 
quaiuuis  habuerit  colUtioncm,(cx.cit  in  c.tanta,  de 
cxcei!przlatdc  per  Doinin.de  Przpof  111  c.pioptcr,m 
ri.  tp.dUbotiWSc  RcbufK  vbi  iupra  m regdcfubrog.  ii- 
tig^l.4.nain.ii.Fcl.md.c.  vemens,  nu.).  dcaccuf.de 
Cig.vbi  iupra  de  intrulo.  nu.  29. 

2)  ScprimodiciturCTumimrufuSitquicumnmpiict 
Agnatura  bcncticirpolliriiioneadipiicitur  literis  non 
• expcdiiisiat^  ex  addud.poRcbutfan  d.  rcg.  de  fub* 
90g.eolkng.gl.4.nu.i  s-dc  ante  cum  FcUn  d.  cap.vc*^ 
niais,lubiiu./.verl!&addc,cttext.  alifsallcgaris  pcc 
Gigaor.vbilopridclnmifnu.//.  >,^,1 

24'  O&auodictrurdc  ilic  intmfus,  fq  in  literis taarit 
leincraneiocpolkltioncm  benefieri  aurhorttate  Pnn. 
cipisfeculans,vt  voluit  Fel. in  d-c.  vemens, nu. /.verri 
7ilicjfur<t per  io.And.inc.dudum,  1I2.  dcclc^.  cc 
ex  bis>quzcongcrirGig  vbi  lupradc  Intrulo. nii./2. 

Haccomniade  lutccoinmum  tantum  procedere 
aAirmauirGoincz.ind.rcg.de  trienn.q.47.  vcr.ctiAa 
omnia, quicquiddixcm Dcc.incdfixj. R Bar.Cafl'. 
in  coni!  io.nu./dlecus quoad  cffeRum  reg.Canccll 
25  de  trienn.Nam  lecundum  cum  ad  cAcdum  t iplias.  * 
regtriplici  modo  quis  dicirutinoulus. 
ioJ'c£bt  MsJeardijVOh^,  $ 2 


Pfimv 


lofephi 

Primo  omnis  ille, qui  non  habcciitolom  vetu,  vel 

pralumpoim . 

5ecund6>quthdbertitulum,(cd  non  abeo,qiii  ha* 
bct  potelUtem  conierendi. 

Terrio.  qui  altero  cx  duob.cafibusin  rcg.cxceptis 
obtinuit  beneiiou , etiam  ti  titulum  habuctit  ab  co» 
qui  origiiuUtci  conferre pcuuic» quorum  primus  eff, 
quando  per  fimoniamconlcquutus  cft  beneficium. 
De  hoc  vide  lattirime  pcrGig.  vbi  fop.de  iormlaou. 
6t.Ctj  plurib  icq.recurvJuscatuscftiquadoaiiquiscft 
prouifus  de  bcncfidorcteruaro,  rcrcruationc  m cor* 
poteiurisdaulamofada  merioneipfiusreg.mdnal. 

At  omnes intrulbs  etiam  lato  fumpto  vocabulo » 
feu fecundum  latam  interpretationem  etiaminiUa 
reg  trion.&  mahisdcintrulis  m^ionem  facientibus 
comprchf»idi  debere  tribus  optimis  fundamcntis»c6 
probat  Mandofiu  rcg.de  fubrog.coUitgq^  quem, 
videto  > vna  cum  Gig.  vbi  fupea  dc  inmif.qui  latilU* 
me  hanc  matcnimintrulionis  examinat. 

COT^CLf^S/0  DCCCCXXXVUL 

ARGVMENTVM. 

Inteftatumpotius  ,quan:i  fa^^o  teltamento , 
qucmdcccfliirepixiumendumefle  egre- 
gii confirmatur:  & demum  qui  iilud  pro- 
cedat. 

% Y M M Ui  R I V M. 

j fafla  non ppffitmuntur,ltddtStnt probari, 
a Tt/iammu  fokvmnaustxtTptJeennoK  prt/mmarnur. 
j Inte/tMutpotWiytiuamfaih  itjiamtntu  <^uit  dKtJjiftprf 
fwmtur>quodduokus  mttombm  (WfrrmaturMu.s.iJ 
6.Contrsriufo.  num.4. 

7 tnuft*tutqmunonpr*Jumi:uTdt9tj}^^Mindotxut  eo> 
juttudoyquod  bomtntt fdctrtnt  tejUmentum . 
Contrartum.num.S.  Connt/..num.9. 

] 0 qutmadi/todum  non  praJumurUuryita  fton 
) I Jnufintumque*»  d*c«j/i/t*xtopr<ibntHry  qned/ncUUi^ 
h/entt  mqtnfiiione  cum  ludscu  MUtborttuie  nudum  tt- 
famtrrturn  futrit  reprttum . 

11  InttiUtumtUctjjtJjt  qutmptnm  probsiur  fxr  tommuni 
optnsontm%cy  fimum, quod  ttjiamtmtnm  non  fmnt  fi 
iium,mJiptruduerfiriu»nuuudprotfHur . 

IS  Optnio  comtnunihO  txiKuuMtoiH^s  fitudt^di 
probuuon*i  obUMt  iotum  vtntn$ts , . . . ' r 

I Ca^anonprzfumunmr.treddchirpro 

baciyVulgkUi  emancipati. C.  dccoliat.l. 
jiC.de probat.  1.  alicucrauo.  Cdo noo nunKr.pcc.b 
qux(iium.$.conlilium,tt^de  curat.hsrio.  & factiore» 
itamenti  noefttquidiniitum  i natura »fodia  ca  opus 
a cft  * quibuldaui  lolcmoitatibus  extrinfccis»  t qtta;  vc 
plurimum  non  praiumuorar.l.quaecunq  • , vit.ff.de 
public.adGuid.Papdcprzltimp.nu.pd.laf.inUciC’ 
dum.nu.  de  vcib.  obUg.  dc  propterei  intcfiatns 
^ potius,  tquam  fa^otdtaaicntoquisdecdVulepne» 
iumitur  dc  alleganti  contranumiflCuiDbironmpro» 
bandirita  tenet  Alcx.inl.ispocdinu.  19  tfxtcacquir. 
hxr  dc  in  l.fi  cmancipaci.nu.;.dc  ibi  Cocn.ad  ni^^C 
decollat-  quiCorn.tubdit  hancientontiatB  vluefle 
reccpriidc  per  ci  m fattorndit  in  C6f299.au.  1 o.  vol. 
^.dc  in  cuf.  1 97.na. j .voi.^  Idem  voluit  Barr.  anccca 
in  d.l.is  p6i.coi.pen.vetf  5. dicit  gl.  n^a^.  vbicttam’ 
laf  nu  ^4-dc  in  ti.de  in  d.Mi emancipari,  nu.  i.  Corn. 
in  1.  a.  C.quiadmittiidc  hancopinumcm  li-cuuKcd 
Cuma  inconl  4?.Ilui.Ki  conf  1414^0^.  vol. 4.  Grat. 
in  couf  i4d.nu.7.vol.s.IUm.  Icn.  in  d.fU  einactpati  t 
ou.S.vbiCurt.iun.nu.T-dc  iii  fi.de  Cagn.nu.^  qui  hac 
!.  opin.”  c6em  dicindc  veriotem  appellat  Bofognatus 
ibid.nu./.caaiq;  dcfaidu  lUin.iuii>QU.25  .dc  3 1 . cum 


Mafcardi 

j 

feq.quib.in  locts  declarat  Batr.ind.I.ts  poteft>hanc- 

* que  (cntentid  frequf tiori  calculo  probarirde  xquio- 
remcfrc,venoicm,d(  in  praxi  porioremtefiarurCo* 
uar.var.rcfol.lib.a.c.d.nu.^init.vbi  recitat  fiindame 
tum  huiusopmiomsconrra  interpretationem  Rom. 
Dcc.de aliorum  lud.f  fi  cmancipati.cuictilopinio- 
ntfubtcriptit Guiicl.  Bcned.  in  c.  Raynut.  in  verb.  6c 
vxor.nommc  Adelaliam.nu.  3.  dc  in  verb.  rcRamcn' 
tum,de  tcfia.Cun.lcn.conf27.col.  9.  verf  Icd  contra 
prxmifia,&  Guid.Pap.in  tra^dc  prarliimp.ailcg.  nu. 
9d.Gul1el.May.in  l.quamdiu. nu.43.de  it^iur.Bcrtr. 
conl.3i.nu.i.vol.i.&in  couf  io/-nu.a.dcinc6f;ii. 
nu.  1 .voi. 3 .Mare. Anc.Natr.in  conf  t d6.  nu.  $.  qiiaiit*  ‘1 
criani  opmioncm  icquitur  nouifiime  M.int.  in  crad. 
dc  conicct.vli.volunc.lib.x.nc.i.num.ix.camq;  dicit 
rationi, & aequitati  magis conuenirc;  quiq;  etiam  re* 
fpondit  fundamentis  contrarium  tenentium. 

4 Inter  quos  annumerantur  | Rom.jn  d.l.  cmicipa- 
ciivbi  Dce.in  i.nocab.qucm  iia  aflbuifiefiudiocon 
tradicendi  opinioni  laf  affirmat  Bolognet.  ibid.  nu. 
34-  quo  in  loco  ctiarn  tcflatuc  hanc  Rom.  opintond 

* * conimuimer  efledainnatam, licet  ibid. Dec  dicatil 
lam  vcnorcin,  cui  accedit  Arer,  in  1.  Icd  dt  fi  dc  fua , 
nu.4.adfi.vcrfamplius.ftldcacq.harr.pcrl.  dc  xtare» 
b.ex  cauu.fi.de  imcrrogu^.pnmorcfponf  quem  ct 
Videtur  fcqui  Corn.m  conf  i a5.c0l.pen. ver/?  dc  idcb 
attento, vol. 4idq;  etiam  videtur  Bart-in  conf  9o  nn. 
ix.vbi  leiilu.quJd  tunc  demum  prarliimitur  non  dHk 
facium  tcUamemum , quando tatta  diligenti  mqili* 
licionc  non  icpcritur»  quod  etiam  placuit  Gabr.io  c6 
cluf.y.num.^.dcprobac.iib.d. 

Prior  camcQ  opimo  ranquam  * *c6m  unior  Icqul- 
dacit  * dc  tuenda  , duabus  przcipui  rationibus,  i 
Mamic.  vhi  lupra  addudts  ^omiiUsaliisomnilxtsi 
D«xi  coitcciis. 

5 Primo, quuf  qui  petit  legitimam  harrcditatcm,(a* 
tis  irabet  intentionem  fundatam, quu  proximiot  clh 

* dc  alcgcyocatur.l.i.tf.dcpctit.haj.J.lcg.obucnirc,lf. 
dc  verb  figniM.j.S.dc illo.  tf.  profoc.  A inomnibtis 
iitults,in  quibus  agmirde  legitima  hereditate  venid* 
cc  ab^ntcluio-  dc  ideo  qm  vult  illum  i petitione  hx* 
icduatis  excludere  ucccUc  habet  probare , quod  vo- 
catio legis  non  habeat  locum,  cx  quodchinditt  firce 
rit  ccfiainentum,  ncc  futficit , quod  potuerit  illad  fa> 

•ceic  .quu  hocnoiiconcluditiiludfcciire. 

6 becunda ratio  efi,tquia  cx  quo  noaconlfatde  aj^ 
quo  teilainaico,  pnrUimiturdefundum  voluifle  h</> 
rediutc  venicntib.  ab  mtefiato  relinqucrc.fcoo  nati 
tur,m  prm.de  ml.fi  quis  cum  ccfiamcntnm  nullil.  vhi 
Bar.ff.de  iur.codic.^uqmdcm  prxfiimpriotamdfh 
hebebit  locum  .quandmcxprelsc  non  fiicrir  contra- 
rium demolfraiuin.  cum  ncc  iure cautum  rcperiatuiv 
Ut  hereditatem  legitimam  petens  nuHum  tefiaibrn*  n 
fOfaciuiuine  habeat  probare,  ncc  ad  id  afiringi  ddt 
iaiUin.Cdc  collat.vbi  fiar.2c  BsL  in  conf  fciltnaris. 
lO  prin.9  habetur  in  cius  Icdi.in  tit.  fi  altq.  tefb  ,p  hib. 
Crau.mconr.6.nu.H3.6cinconLs54).9.cofil.'L94.Q.|r 

JUmitatur  tamen  hxc  comuna  opinio, vr  non  pro 

7 cedat, tquatadocxcaceontucmdo«qiiodhomtnes&- 

cctcmiedamcmuin  : namtunc^udprxfuinirurfa- 
^m,co  Ula  rcpiia,qiiud  factinoa  pr9lumaBtur,aA>  i 
pcoccdat  tn  lbitns.Bal.in  rub.Cdf  in 

l.inccdiuin.nu.4-m  n.Q.fi  cct;pcr.i9eiaf  in  d.  1.  (deiV 
dJi.au.io.fi.de  vetb.obl.Albai.B<uq.  lurract.  dc  ,f  bx  t 
Icfnr(ifci;dc'lol(n.adhih.fol.mlbr78.col?.val.  n6 
aut.Rip.inc.cu M.n.43. in fi.de conlf.Hancc)  limic 
in-tcrni.icquit  Cag.in  d.l.fi  cmicipaci.n.39.  dedaran 
do  B.i  lin  d.rub.dc  fidanfic-vbi  etum  Bolog.  nu.7. 

8 Coarra  t bitiuimodi  liniitat.tenuit  Curr.  mn.  ia  d. 
l.fi  emancipari. nu.9.&  ScbAap.nu.70.  vbi  ctiiRim. 
iun.nu.53.&  di.quos  refert  ctiam,3c  Icquirar  Matie 
vbi  lupra.  num.  1.  qui  contraham  opmioncni  repro- 
bat, hancYcro  comprobat* 


Verum 


r% 
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I ^ Verum  quia.licct  tqui  fc  nindat  in  ncgatiua,ncm* 
pe  teftamcntC  fadum  non  circ.habcat  pro  ic  fTJfsu- 
pttonem  iuiis,faCia  fciliccr  non  videatur 

non  polTeaftringi  ad  taiem  neganua  ptobadam  ,cu 
non  fit  coardata  iocOi&  ccmpoic.  ex  quo  tcliamcn- 
tum  pot  fieri  omni  tpc,&  fcerete  > ignorantibus  vici- 
nis conianguincis,  & domcfiicis<&  ideo  iiuprobabi- 
2iS)I.idor,qui  afleucrat.Q.  de  probae  quonu  comta. 
cxt.co.c.bonae>dceicdl.c.cu  ccdcira  butrina>dccaufi 
poir.&  propr.nSrncx  hocinfi;rtur)adco  prariumi  tc- 
ilamcntumladunon  efie^  vtallcgansaliqucm.inte 


1 nmntarmm  plene  probat  eoaira  tutorem, res fiiliett  in  eo 
eenferitjit  pupilli. 

Probatio  non  admittitur  contra  inuentarium pupilli,  bo- 
na Jciiicet  ineo  defenptaejft  illius.  Et  cur. 

Inuentarium  plent  proket  aduerjus  tutorem,etiam jicon- 
ftSium  fitjint  iudicii  decreto,  eum  tjiud  non Jit  de  iUiue 
jubitanitaii  foUmmtau. 

Coritr ansim,num.  5, 

Decretum  tudicis  quomodo  inieUigatur  eJie,vslnon  ejfedt 
foiemnitattbus  inutniarij. 

'Bari.dijltniho  arca  boc  reprobata , num."j. 


ilatum  deccfliflcad  cius  intentionem  probadamvi-  8 P robaito  contra  inuentartum  admittitur,  vbiquaritur, 
deaturimmunis  ab  omni  oncre  illud  probandi;  nam  an  bona  meo  contenta  fuennt  rejituta  tucne. 
hocphibctdodrinaBar.*c6itcrteccptainl.inilIa.  9 Inutntartum  non  probat  contra  tertium  , quino»  fuit 
fF.dc  vcrb.obl.qux  habcnqMS,  qui  l'c  fundat  fiipcrrc  vocatus. 
gula,vcJurii  quandoallcgac  aliquid  fadum  no  fuifle 

ad  obtinendum,  vcl  ad  fundandam  propuaminten-  1 p,  ri  1 1 m «Ic  bonis  alicuius  faafi 

«ionem,illud,quodancucrat  probare  tenetur  come  1 lUIlil  |probarcrcsinipfode- 

liori  modo,  quo  potdt.l.pcn.iT.doccrc.  fl.nc  quiscu,  feriptas  fuifle  in  bonis  illius,  in cuiujinuetariorepc- 
<}ui  in  ius  voca.l.liquis  confor.C.dc  fabricens.iib.  11.  2 riuntur,&  contra  tuioretplcnain  fidem  faccrefand- 


1. magis  pucotl^.nc  palTim.  ff.de  rcb.cor.  gl.in  c.bonx, 
il  i.6c  ibi  Abb  dcclccl.&  hic.dudum  ,<k  prcfiimpc. 
,10  Prafterca  licet  vau  fit,  f quod  lada  non  pralUma- 
turit.on  tn  non  fada  przfumuntur , (cd  quemadmo- 
dum nor,  prxluiiiitur  fadum, Ita  non  fadum,  qncll 
ilinda  mentum  fua;  intcnrionis,fed  qa  cx  no  fado  ni- 
titur,dcbcciiludfrobare,i.hociurc.fl:'.dcvcrb.obiig. 
Corn.confijSi.nu.24.vol.z.&inconf.i44.nu.2.in  h. 
•volu}..  Ara.in  d.l.fcd,&  fi  defua.nu.s.  fF.  de  acq.  h*r, 
Parpaiia.in  l.fi  quis  maior, in  i.noc.C.dctrafad.Dcc. 
in  d.l.fi  cmancipati,col.2.C.dc  coIlac.Rol.a  Vall.in 
confiio.nuni.S.verl!  vbi  cfl  probanda,lib  4.  Soc.  Icn. 
conl'.24-col.  i i.vcrfilgcns  vcro,vol.  i.&  in  conf.  16  j. 
ccrl^.verf.a.hxc  concluf.vol.i.Ccphat.  coni'.  48.  nu. 
1 1-&  melius  in  coni'  1 i ;.nu.  j 8.vol- 1 . 

£cnc  verum  efl,  7 afferens  i ntefiatum  no  adflrin- 
giturad  liquida  probationem,  fcd  tantummodo  ad 
cis,qu2  haberi  pofsut, prout  inquit  Bar.ind.  l.in  illa, 
* & cum  eo  tranlcunt*c6itcr  Dodor.Hx  autem  erunt, 
2 1 ffi  fada  fuerit diligd  inquifitio  cum  ludicisaucho- 
xitate  interrogando  notarios,  & eorum  rucccfl'orc.sq 
Jbabent  prorocolla,&  confanguincos,  ac  vicinos,  U 
presbyteros, guibusdefundus  peccata  luacofitcbaf, 


, tpicnain  fidem  faccrefand- 

tum  eff  a lulhniano  Imperatore  in  l.vlr.C.arb.  tut.& 
colligae  cllex  Secuolarrcrpofoin  1.  chirogr.aphis.fE, 
dcadminilLtut.i.6probauit  Nicol-Bocr.in  dceif6i. 
nu,8.qui  ad  id  quaplurescitat.idq,  decidit  Afili.dec. 
1 j.vertltur uubiu,nu.t. & meminitParif  inconfi45. 

vidi  tdhmcmii,nu.:o.,vol.z.idc  docuit  Barr.inl.vlt. 

/l.liectiam,,'k  ibi  Icribcr.C.dc  iur.dciib.quib.  accedit. 
Borgn.Caual.infuorract  dctut.&cur.n.dj.fol.mihi 
jz.PtxUimpiioeniin  eff  iuris,&deiurc,jq>  bona  ctiS 
in  inuauano  himiiinodi,dcfcripta  ccnlcant  cfle  pui 
pUli,ade6,vt  prob.itioncmln  contrariu  admitti  non 
debere  plunb.oflcndcritPJor.in  l.fi  quando, nu.z^. 
vcrl.inuciuariu.C.vndc  vi.,V  rdpondit  Soc.  in  co«f. 
1 59‘nti.  t.v  ol.z.icq. Caual.il)  d.tiiorrad.  de  tut.nqm. 
6d.&  confirmauit  A iH.d.in  d.dccii'.  1 j.poft  nu.  r. 
Amplianda  cll  e6dufiq,-tvt  Ipcfi  libi  vcndicct,  ct 
fi  inucntariu  coiifcdu  fit  line  decreto  iudicis,qui.a  5c 
eo  calit  probat  contra  lutorem,  cum  dcactum  hinoi 
non  (it  de  lolcmnitatc  lubfl.aniiali  jplius  inuentarij , 
iux.fcmcntiam  Bal.in  l.vlt.^.cQ  igitur,  col.4,in  prin. 
vcrl.Iudcx  tn,C.dc  lur.dclib.  «5c  in  aurh.  fcd  cu  tcfta- 
tor.coi.j.vcr.quxTonunquid.in  li,3c  in  cof.38j.quc- 


af,  liiur, an  lignum  Crucls.nu.p.vol.i.gj  placuit, ctCyn.. 

nec  non  alios,  qui  vaifimilitcrdcijs  notitiam  habe-  in  l.tutorcs,nu  4;^^dcadii.;niflr.tuto.afl'ercns,quod 

' in-  * 'coitetfcruatur fieri cor.iiiitabdhin,u-rarMm.iw.;..-. 


. rc  pofl'cnt,&  tunc  fi  non  reperiatur  tcffamentum,in 
' tclligicur  latis  probatum  non  cffefadu,atg.l.cn  lon- 
ge,cu  ibi  not.fEdcprob.dSc  ita  tradidit  Bar.  tu  l.is  pot, 
nu.Z).qucm  rcquiturlaf.nu.S9.ff.de  acq.  hcr.  Manr. 
indait.i.Iib.z.dcconied.vlt.  volu.nu.s.vcrf.fcd  hic. 
«2  Vcl  quadofeft  communis  opinio, & fama, quod  tc- 
ff.imcntum  non  fuerit  fai^um.Nam  tunc  eo  iplb , (p 
hocin  medium  deduco  , ccnldur  probata  intentio 
n)ca,nifi  per aduerfariu  aliud  ^bccur,  i.  cu  probatio. 
& ibi  not.ff.de  prob.ita  voluit  in  d.l.is  p6t,Barr.n.  26. 
ff.de  acq.hxr.dc  Iat&  Mantic.  vbi  fup,&  Couar.in  d. 
c.d.lib.z.nu.j.varia.rclol. Ratio  potclt  cffciquiacois 
X J opiniof&  exiffimatio  in  ijs,qua:runt  difficilis  proba 
nonis, obtinet  locu  veritatis, arg.text.  in  d.c.eu  ima, 
qui  fil.fint  lcgit,l.vlt.ft'.dcotfic.  pr?t. 

f O ^ C L^S  I 0 DCCCCXXXIX. 

ARGVMENTVM. 

Quo  pado  probetur  res  in  inuentario  de- 
feripeas  illius  efTe,in  cuius  inuetario  re- 
periuntur, & quam  probationem  inuen- 
carium  faciat aduerfus  tutorem. 

SVMMARIVM. 

I I nuent ar sum probat  rtt  in  *o  defer iptat  iBius  tjfticuiut  tjl 
inuentarium,  ..  . .. 


"coitet  feruatur  ^ri  cor.iin  tabellione  t.iuim : idqiic 

• Jduarc*cominiiiicin  conluctudinem  alfcmitlo.  Per, 
Fcrrar.in  prad.P..\pi£.in  for.lilicll.  quoadturadred- 

den.ratio.tutc.in  vcrbinliio  vltimotcibincnto.  fub 

; nu.iz.quibusacccdii  RoU  Val.intrad.de confed. 
inucnt.3.par,quiddicimu.sdcdccnrtto.  fol.  mihi  S6. 

y Ab  hoc  tatnen  diffentircf  videtur  Ang. Aret,  in  S. 

exirancis,col.i.in  fi.Inftir.de hxrcd  qualir.  & difl'cri 
quoinlococxiftifnauit  in  inucnt.arij  cofcdionciu- 
dicis  decretum  adhibendum  cflc.hoc  idc  voluit  Bar. 
in  Jf.hanc  nobis, nuin.y.dc  ibi  gl.in  auth.de  harrcd.<5c 
falc-abhislcniitlJal.inl.fi  mtortuus.nu.t.  C.inqui- 

• bus  cau.rcfti.in  inicgr.&:  ira  * communiter  feruari  fe- 
llatur Ang.Pcrufdn  tr.'ic.deinucn.nu.io.quod,&  ra- 
tione comprobatur.nain  tutor  adminiflrare  nequit, 
niliciJcm  decernatur  admiiliftratio  per  iudiccin,  cx 

l.vlt.Catbit  tutcl. 

6 Hasfetibentiu  lites  ira  componcrcfpotcris,diftin- 
gucndo,g>  aut  qu?rimus,an  decrctC  indicis  fitnccef- 
larium  in  inuentario  quantum  ad  hoc,  vr  inucntariu 
fidem  faciat.de  probet  contra  tutorem  obligando  il- 
lum ad  contenta  in  inuentario : & tunc  vtiq;  non  rc- 

• quiritur  aliquod  decretum,  fed  poterit  riuoradmini- 
llrarc  licet  inuentarium  confaiptu  fuerit  cora  tabcl. . 

lionc fine  iudiccautvcroquxrituran  adhibenda  fit  • 
dcaetumKjuod  adhoc.vtinucntariu  contra  debito- 
res nomin«tosinco4)bationgfaciat,&  co  calii  de- 
cretu iudicis  ncceflario  exigit, vtccnfuk  Bar.in  l.tu. 
tor  g rcpcrtoriu,n.9.ft‘.  dc  adininifl..&  amc  CQ  volmt 
Jcfepbi  Mqfcardi ,voLi^  $ ^ Qya^ 


lofephi  Mafcardi 

CrnJn  l.mtofes  vbi  ctitm  Sal.nu.o.  C dcadminift.  teri  fcribcntc$,&  eaf  contextu  l.fi.Ctrb.mt.icJcf;  mul# 


tur.quamdiftin^A>ncn>  probat  Mayncr.inlquoru' 

* tela.nu.54>flF'dcreg.iur&  haocefle*  communem dt* 
ftlnft^oncmcftattcftatu^*Pctf.  Ducn.inreg.  i8-.nu. 
1 t.eandem  Bar.  diflind^ionem  cbfittnar  Rol.  i Vai. 
in  tiadt.de  con^c.inucnr.tic.an  prxfcnr  Ludic-requi. 
in  coafe^ione  inocnt.nu.S.cum  feq.  verf.  quid  dicC* 
dum.quoinloco  hacBart.di(tjn^ionec6ci!iatrcri* 
bentiumdifndentesopinioncsde  prxfcnria  iudicis» 
requiratur  necne  in  confedtione  inucncarij. 

7 Abiltonim  tamenmcntetreceflitmodcrQasCal* 
lien.in  fuo  rradt.de  decrcLlib.  a.rit.6.  pod  nn.dj.verr. 
ipfe  vero>vbi  aathorirate » 6c  ratione  conatur  id  im* 
pugnarc>  & fuam  fententiam  confirmare  , qaxun- 
uam  vero  confcntanca  magis  ooa  videtur  afpeinS' 
a ni  illum  adeas. 

3 Id  vexo,  quod  lupra  dicebamus  f contra  inuenta- 
riG  non  admini  prt^ationem  in  contrariu  .declares, 
vr  verum  Or.fi  ageretur  de  probando.m  deferipta . Sc 
confclTa  in  inucnrario  cfient  minoris  Utfnmr,vcl  al' 
tetius condidtionis, quam  in  eocontinctur  quia  tuc 
non  admittitur  aliqua  probatio  in  contrarium,  iuxt. 
conrex  ind.I.vlt.C.arbitn  rureUixus  vero  fi  qu^ltlo 
clTer . vcnim  contra  inuStarium  polTit  fieri  probatio 
mod  bona  contenta  in  corcfiimta  fint;nam  hoc  ca* 
(u  m dubio  atfirmatiue  elTet  refpondendumtquia  rc> 
iliiurio  bonorfi  contra  inuentarium  non  folu  proha* 
ri  pocefi  pcrlcripmram , 5c  tefia»  fed  etiam  perpne* 
iumpnoncsivr  malta  concludit  Afilidl.in  decif. 
ij4nu.6.('rq.adnu.a^.quomipcoSaUccri  fenten' 
tiam  contra  fcnricnrisin  l.fdhu7Cdctcft.refcIlSdo, 
Baldi  vcroamplcdlendo,hanc  multis  corroborat. 

p Conclulioncm  etiam  intelligerct  poteris.vr  inuS* 
tarium  probet  tantum  inter  tutorem, & pupillu.non 
autem  opituletur  centra  tertium, qui  non  fiiit  voca* 
rus,ituranot.pcrBal.ind.i.tutor,quircpcrtorium.{F. 
de  adminifi.turo.de  dccifiim  reliquit  Capic.  in  dccif. 
jOT.in  caula  Marci  Safiinu.i  i.&  Franc.M.irc  in  dc* 
cirDclphin.q.2jo.quzrirur,anpcrinucnrariumpri>' 
uarum.pet  tot.atqsrclpondiCdo^ilTimmFran.  Burf. 
inconf.p.Quoniamcumam.nu.a^.lib.i.ad  qiiod  ci' 
tatPorccIi.mua^deinucm.qti.nunj.  8.  &qaadl.j. 
cap.i.num,  j. 

COffCtyS/O  DCCCCXL. 

ARGVMENTVM. 

Quam  przfuiiipuonem  habeat  inuentarium 
cu  m decreto  iudicis  confedum.Sc  ad  qu6 
^edet  onus  contrarium  probandi, li  prj. 
uimptio  ha;c  impugnetur . 

SVMMARiyk. 

nem  bahrtprc  fi , nuUee  fitUett  aha  bema  mbare^tate 
ixtartt^uam  qua  in  to  iafiripta  fient.  £t  emr.  nu.z. 

) Bonaplmratjfitn  t/artditaUtqunm^iutininnintarhiit 
itfinpta  fidtcatntjodquim  perumat  idpnhare, 

4 InuintanJ prajnmptiolaeumoabettamtnrtn ,^udm in 

aiiort. 

* Innpnrartiim 

111  LlCIJtcir  IVlUl  decrero  iudicis  h{f  pr^ 
fiimptionem  pro  rc,eourQrquod  fi  iiarret  illud  in  iu- 
dicto  exhibeat»  dc  nulla  aha  bona  jn  hereditate  cx* 
tarcaircrat.c  coiierfo  vaoacditores,dc  legatari|c6< 
tradiccdoid  n^cnr,ftatm  inuentanoi&ei  fidesad* 
hibetuTimli  ipfi  probent  contrarium:  ifiod  colligitur 
cxUamus,|^iiceiioa)C4lciar*dcUb.  vbi  Baxt.ft  c«< 


ti  tum  profitendo, mm  confuiddo  docuere,  vt  in  pn 
mis  Bal.in  conlU  in  ti.vol.  x. Alejf.conf.  1 15.  num.y. 
lib.i.Dcc.inConnxxi.nu.9.dc  conf.209.col.  i.Natt. 
conf  f6x.nu.9.iafconr55.inprin.lib.i.idcm  lafinl. 
padanouifiiina4iu.5.dc6.C.dcpadl.dc  inl.fcimusiS. 
riccnria,nu.i*.C.deiur  delib.  vbi  etiam  Corn.num.i. 
idq;  afleuerauit  Rip.in  l.fi  confiamcinu.i9.Crolut. 
mat.Iatc  Alc.in  uad.de  prxlumpj-cg.j.p^fump.xo. 
quo  in  loco  hanc  reddit  rationem, quod  (i  pro  tnud: 

2 lariononprzlumcremrtfcquerenir  heredem  lubtri'* 
xifle  bona  hareditaria , qu<^  dclidum  ptxlumi  non 
dd)ct,valg.l.mcrit6.fr.  pro  Ibcio.  dc  ita  tenent  Alex, 
dc  Arct.inUniila»coi.|xn. fr.de  verb.obl.  quibus  ac* 
cedicCachcr.indccifiPedcm.dccifdS.nu.i  i.cxquo 

3 fit, quod  fi  dicitur»plura  efie  bona  in  hereditate, fvcl 
maiorem  effe  in  ea  rubfiantiam,qudm  hxres  in  inad” 
iariofcriplcfit,ad  creditores  legatarios,  dc  fidcicoFT* 
miflarios,non  autd  ad  heredes  incubit  onus  probaa* 
di,iuxragl.inl.cumdclc^.flf  dcprob.quamad  hoc 
referr»dc  fcquirur  A!ex.in  rub.de  nou.of^^.nunccol. 
antcp.de  laf pofi  Bar.dc CSfir.in  l.fciroui/.licencia , 
nu.  i.vbi  etiam  Com.m  pnn.Cde  iur.dclib.de  olHcr- 
uauit  Rip.in  d.l.fi  conttante>nu.i9.  fF.foI.  matrim.de 
Guid.Pap.q.t42.in  fi. qui  dicit  effe  menti  tenendum. 

4 Ampliare  potcrisconclufionditvtnedumlocufik 
habear  in  rco>  dc  quado  efi*  caula  dcfenlionis , verani 
etiam  in  ai^ore.cum  prziumptiopro  inuemario  ha<> 
beat  iocum  tam  in  admote,  quam  in  reo,  ita  decifurA 
reliquit  Cachcrind.tua  decif  Pedem. 68.  pofinu.tr» 
cxranonltxis,  dc  authotitaribusibi  per  cum  allatis» 
quem  mlpicias,ade6  quod  dt  filueres  neger  bona  in- 
ucnrarijadene,eiDoncreditur^iacontTa  cfi  habet 
przfiimptionem  cx  confedionc  inuentani  relulran* 
tem,vttradit  Nat.conr.194nu.9  cum  feq.  dc  conful* 
tus  rcfpondit  doiltirimus  Burf  conf  jo4.qu9fiio  pre* 
fcns,nu.2.dc  j.lih.>'.dc  ifiocaiurransfcmironuspro-^ 
bandi  in  ipfum  heredem  >non  adefie  bona  in  hzrcdi* 
titc,vtpcrCorn.rnconf.fX7.col.U.vol.4.  Decconf. 
j.nu  4.ct  Tob  Noii.conf  1 S.nu.x  f.dt  ad.quos  refirrt- 
dofcqiuturidd  D.  Burf  loco  nupcrallcgato.  Reli- 
qua huc  fpcA dti a inuenies in  conci. xo $ . 1 ncip.  bona 
Don  fuificcce  ad  Ibludda  debita:  adeas  ilium  locum  • 

con  C LFS  I 0 DCCCCXLI. 

ARGVMENTVM. 

Fcudabs  inuefticura.quo  pado  celtibus  pro- 
betur. 

SyMMARJVM. 

1 ImaJUtura  fkudMii  ufiibut  probatur. 

2 Trfltitxttannjsmariiadmitltmturail  froiauJam  rn- 

mfttturam  fiudi  antiquam. 

} luMiJtturaftudabtufiibuiomni  txafuom  maiortbut. 
probanda  tjt. 

4 Inuifittura  tit  ttfiibm probatur  ^inue/Utura  datafui- 
ril  intra  Umputan  quo  poffibiUtJi  ttin  viuHn, 

qui  uUtrfutrunt  maflauraUieui  fitxuj/tnt  tanpui, 
tnquouonpqfinittiitt  fuijft prajrnui. 

q Inutjiitorijlidomuiitjiutnmuijitturafiudati. 

€ Intuli aurauffiudaltmduobm  tantum  itjlibut  probart 

7 Tt^iduuntur d. fubjlantiaimufiiturattmportquofit. 

9 Jnutfliluram/oUnmttr  fadam  futjucoraduobmttfli- 
busdt Ilium  uumtro  Jtfialu,vuui  fmipUnt  probabit. 

p FitmutamiupottJiiJlilifinadprobandam  tuuipturam 

in  fiudaUcaujd. 

VaVmmaiOujtriidSba^  fiudum  pottJltpuJUtinm^ 
vjliluro  ftudoli  probanda. 


inuefli- 
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* Iniipn-iniMiTv 

lllUCUILUram  banoScndit  Bit-inc. 

a.lt inter  dom.6c  vafal.dc  inc.i.nu.  8.  quid/itinucft. 
dc  mc.  I .nu.i.qui  ted.fint  nccclT  ad  pr<^d.  inuclbr. 
idcm  decifiim  ftuc  ab  Atfltctm  decif.  ^98.  m cohnn* 
gcncu  (upcrcbntiit.regmiiib.  i-rub. 

nu.  i 2.vb( ideo dkitcrrare  aliquotcomices,  dc  Baro  • 
Dcsdjcentcsconcctfioncm  fcudi  faciam  abcisnon 
poic  probarifCiin  per  inuctHturam  io  kriptts  (ir  cra* 
dfca,&  Lambcrr.de  iur.pant>n.).arMO.q.prin.;.par. 
!ib.z.nuiT)  4.quod  placuitenam  Aluarotanc.liquuc 
nu.5.(ide  inuedit  interdom.de  vaUla)uod  fcnlir  ,dc 
Manin.dc  Silimaan  tracl.  fnid.  nib.  dc  inucd.  qoal. 
fiat.de  qoot  tdl.  nu.  125. 

X InttiligcSfdt  limirabtstpnmoconcluf.hanc  pro- 
ccdcrciquandoagcrcturad  probUumjoudhtaram 
foidi  antiquam-'  nam  tunc  admmunturicOescnam 
«xtranci^mmodo  tamen  fint  mares,  dc  noa  foemi- 
flz.pcr  coneex-in  d.  c.5.  ad  fi.  mi  tcAcs  liat  nccct  ad 
prob.no  inueA.qucnri  allegat  Cur.  iun.in  fuoita^.de 
md.mdcfct1d.latc.vctf.4-princ1pal1tcrmu.17.  idem 
ienlit  D.Thom  Mari.dc  fcud.ut.xdc  tcu.  cx  pa^.  de 
proui.anriq.(tuc  patcr.nu^.vcrf.fimilitcriinidum. 

5 Scaindoveiim  limitcSfdcdcclarcSffvtralcsrcAcs 
debeam  cUc  fide  digni,dc  omni  exceptione  maiores» 
A d^nc  fiiilTc  prvrenies»  quando  Baro  tnuc Aiui t efi 
de  f^do»vc  efici  eius  vaflidius,vc  probat  AA  A.io  d. 
nibrka  i5.nu.1a. 

4 Tcvf'oiococadtiimirandaeAcdck](k>itvtvera 
fit, fi  imicfiicura  data  fuerit  inirt  temjpusiin  quo  pof- 
fiMie  eft  tefiesfuifie  vtuentes  ,5|  mrertuemne  inuefii- 
tonc:i0Ctis  fie»ceQcrtt  tempu$»in  quo  non  pofiinr  te** 
fies  fiiifie  preientes»  quia  tunc  fi  nfi  ptobeturinucfii- 
tura  per  icripturam  facicmcin  legitimam  probatio* 
Dcin,m  ouerur  fibi  lis,  A rendrem  fiuidum  oponet  re- 
ciirTercadpr«lumptioDd,dcqua  inH.  fi  quis  per  iO. 
ic  per  Arid.dc  Uecn.fi  de  fcudfuer.  c6cn>.inrcr  dom. 
A agnat.  ua  tradit  AifiiA.  vbi  fupri. 

5 C^tart6intcUiges,tvtehaminueilitor  fitidonciis 
tcftis»ficaot.gl.in  c.i.$.fi  cU)o>depacc  tenddaA  eius 
viol.  ' ' 

4 Qumtb  declarabis»  f vt  ad  probandam  inuefiituA 

duocefiesfufficiantira  obfcniauitgl.vbic^eri  Uoc. 
In  cfi  quis  feiin  ver.  pares , tit.  fi  dc  jnucfi.tmcr  dom. 
A vafatlisoriar.nam  cualiquiddeiureciuilt  probi* 
durn  efitpcrdnoareficscfmt  probariri.vbi  numems» 
If  deecltac  l.vuJt.fii  ad  Trebcl.  A probatur  in  c.cum 
omoestA  m c.reUtt'i  ,dc  cefiib.  cum  limilib.vt  renfie 
Cacciat  ■ tn  rra^.dc  fcud.cogn.ait.d.mi.4.c6cluf  4-dc 
qua  te  Utms  apud  Aifiiicl.in  d.c.fi  quis.nu.  1 .in  i.not. 
11  dc  inoefi.intcrdom.A  vaf.  A ibi  dr  Aiuar-nu.  i.  A 
ind.c.i4fuircficsfimnccef.ad  proban.inucfii.  vbi  Ct 

7 tnqu>r,quod  tefiesf  dicuntur  dc  kibfiitia  imicftituras 
rdjmrc,quo ticatq-  apud  Eal.in  c.  1 .rit.quid  lir  inuefi. 
ini.8.  A c.  i.|.(acramcn  td.nu.  t s-dc  conluc.re^  feod. 
quotnk>co«l)udquoq  fubiungit.quodfl  deficeret 

t fnumenss  tc(tiu»vnus  tcllis  probabit lemiplend  inue* 
Alturam  folenoiicrfa^am  fiiUTccori  duobus refiU»* 
vt  coram  fc.A  aliOyAind.c.iaiui  ccfUsfincnccefrar^ 

f Sexroiimtrabtscfiduf.fvrad  probanda  inuefiiru- 
ram  in  fcudali  ci  foemioa  nun  pmitt  cHc  tclbs,arg.c. 
i.in  fin.quot  tellcslint  nec  ad  prob.  no.  inuefi.  A tbi 
tradunt  lac.dePcxui.Bal.Aiuar.A  cateri  Ooct.idcm 
Voluit  Atfi..  n c.i.ini.S.dc  controu.  muefi.  hoc  idem 
fenlcrc  Rom.in  l.admoncndi>nuin.  t < 9.fi-dc  iureiur. 
Fel.in  c.qiu^.2.A  ibi  Dcc.nu.i8.de  rcfli.  hc.de  S. 
Georgan  Ux  oo>nu.x.tta:od.(ic.lai.in  1.  ii  quisagcrc, 
nu.  i9.Cdc  codic-A  in  l.hac  conlulnfiitiia , m p^mc. 
C.dcc<.fiam.X)ecini.ibeminar«nu.j4  fidercg.iur.lo. 
Bapr.Cacciaittp.jn  cra^.dc  fcud.cogn.aic.  4 nuin.  1. 
Tiraq.mcracU.connubial.in  ip.l.nu. 52.  Gul.de  Be* 
ncd.m  rcperxap.Raynunus,in  6.ver.duas  habens  fi* 
iaa^u.^o.Cato^cou»iad.i.admoacndi.im.  108.A 


• ieq.SdeiureiuEMarf  io  fing.  6t  r.  ASteph'.  Aufr.ioi 
tradde  teprobac.tefii.no.  > 

10  QubdlublimitabiS.t  quandomuiicrefict  iliufim»i 
A haeret  tcudum.nam  tunc  fccmmi  admitti  tefia* 
mr  AfiliA.in  c.  i.nu.25.quoi  tefies  fine  neccfTpcr  ca, 
qux  allegant  Cyn.  A ^l.in  l.vlt.C.dcdrbitr.  > 

COTICLP^S/O  DCCCCXLU. 

ARGVMENTVM. 

NoDDulli  referuntur  modi,  quibus  inuedi- 
turafcudalispracfumitur , atqueproba- 
tur. 

svmmarivm. 

I Inut^Uisra prdfumtUir Itmgijjimti  wttpott  proba* 
fi  po£tjJi(mt  komru»%^udAUum . 

a.  ^rofitAttur  findum  contra  laimm  ^aiio  la.ann.ad» 
utrjkt  Vim  icelt/Um  ^o.Contr.  Hmm.4.  ■ 

J PrtJcriftKfiujiitctl^Jbci,v(fntrttir,  qmejmtpro- 

banda, 

jirixvtro  10. 

6 hiutJiniutfiudxUi probatur ptrmjlrumtntum,  tpqrta- 

modo. 

7 innetiitura  probatur  pirmjirutmntum  ori^inaUfficut 

ptr  tranJuMipntM. 

8 probatur  ex  domim  eonfijjione  fimpSeittr  fa* 

p Inuefittmraantiquaprckaturpertiuttenorem  mahaitt* 
mejhtura  relatum. 

> fn  probatur>tAprcfumitur,fi 

uerit  fc  fietiflc  itipon*eflionc  bonotu  fcudaiium,pro* 
uc  dicit  Cramin  tra<d.dcanhq.temp.par.5. 1'ctl.  vidi- 
mus 111  gcnctc,nii.;6.Fely.inconf26.nu.ii.Ccph.iti 
€DQl.i74-nu.i2.vol.7.A  Nair.in  conf  456.num.  ad. 
vol.aA  liuilic  Ignc.in  l.nccctTariosi  H-nonalhs»  nu. 
jz8.tl.de  tenai.conf  Sytlan. 

£t  Ita  ad  probandam  preferiptionem  ftudi  arguit 
PaiU.in  c6l.a7.nu.72.voi.  i.vbi  inquit.*  communem 
a cficin hoc concluiioncm, quod aducrfuslaicum,tA 
valatlum  peraiiuin  poliitpraricribi  (pano  jo.  anno* 
rum»aducrlusveio£cclcfiam  (patio  4o-.innorri,  Icd 
i :id  probithiAmt  hitidi  pncfcripiioncm. 

^iinb.quod  quis  per  rirum  tempus  habuerit  pofief* 
lioncin  coiumu^,  A (incinictruptionc.Sccunci6*(p 
eam  habuerit  tdquam  feudalcm , A quodprafiirerit 
Icruuta  docnino.Tcrtt6 » quod  (emper  tucm  in  bona 
f;de,allegadoBal.Alttar.A  Przp.in  c-  i.li.  (i  quis  per 
tnginta,(ic.fidcH:u.Apra:diCLi  etiam  requifita  reci- 
fetRoKa  Vahn  conii  ;.nu.  29.^0!.  1. 

4 Immb  quod  futticiattprobarc  longum  tempus  10. 

anaorutnmetDpc  quod  tanto  rcmpoi  equi.s  renuerit» 
ApollcderitbonjtaQquamfeudaliaidentc,  A pa- 
Ucmc  domino,  tradit  idem  Crauct.  vbilupra  per  laU 
io  Uliendum,col.7in  ri-vefClexco  facii.ftidc  verbo- 
rum obligat. 

' iccircoconcifiabis  fecundum  Fcl.in  dcdl!  26.  nu. 

5 ix.quodvolanratiatinucfimirj  prarlumaturipatio 
)o*aonoru{n } ncccfiaria  vero  1'pario  decennt}. 

fi  InUcfiitura itidem  fcudalis  f probaturpcrinflfm, 
quoaddommiu  infeudantiSiA  quantum  ad  propne 
tatesiA  bona.qux  in  ]ocisinfeud<iti5.acquinmruf,  vc 
cd'pon(umdfd0ir.iun.inconlii40.nti.iz.iccusvc* ' 
ro  quoad  tcrciutnrquia  infirumenium  inuefii  turx  no 
nocatcrt10abfent1.vrconfuluirNat.conf.6t4.  pet' 
ledoai,  1 3 .A  hcius  tn  c61i94.nobilis lo.Matia.  nuYu 
^ Quam  probation^intcHigae  poteris, tad  lioc  vt  p 

infinimemum  ptobcturinuefiiiura»  det^r  eficon* 
J,^fbiMt^(0it,Voi.\.  S 4 giiulB 


lofephi 


a 


gina1einftrum6mm.nam  fi  produceretur  exemplum 
primae  imicftiturae  dc  verbo  ad  vctbam,  cr^umpmm 
non  faceret  fidem.l.  procurator , & in  auth.  fi  quis  in 
aliquo.C.decden.l.2.ff.dc  fid.inft.&  l.fi  quxlunt  cau 
tioncs.ff.fam.ercifc.vt  confulmm  fuit  a Natt.indid. 
conf.6}4  nuna.  J4>  > . 

Ad  hoc  inueftitura  f poterit  probari  ex  domini, 'c5 
fc(honefiinplidwfafta,iuxta  I.cum  rcCuicttanfa- 
dioo.vt  cautum  cft  ab  Alcx.in  conf.  i ?.  tncip.  cx  his» 
cir.prin.lib.i.&  ad  hocextatcSrcxinc.i.qni  tcft.fint 
ncccff.&ibi  ''omnesid  obreruant,in  prinus  Afflic.in 
prin.de  n.28.&  coofuluitCcph.incSr.p.nu.ip.  voUi. 

I Poftrcmo  inucfilnirs  t antiqua:  prqbatiofitpcms 
tenorem  in  alia  inueftitura  relatum, lUx.fcntcnt.Rip. 
in  l.fi  conftantc.nu.  IO.  ft'.  lol-inatr.  de  quo  late  Boer. 
dccif.247.nii  i.2  & 5-ad  idem  rdpondit Parif.  incof. 
»3.nu.87.vol.i.&dcaditCachcMndecPcd.i39-n.4 


C L*\rs  l o DCCCC^Uli: 


A R G V M E,  N T.V  AL  ^ 

Iniieftituram  nouifeudi  paribus  tcftibus  .< 
cife  probandum  , & an  id  fit  perpe*  ^ 

tuum.  , ' ■ ■ ' ' 

■ • . . . ^ • , ■ = ' ' V 

: M M ^ R I V M,  ' \ 

: • T-  .fc  . V 

JnutfhturunoHi  feadiuRibus  paribus  probanda  tfi  i 
Etcur.num.i,  . . i ...  q 

Contrarium,  num.  i.  ••  • ■ - ' : ' 

Conciliatto.num.  4. 


A J ptt)bandamtinucftitiuf4ronpi»/cu4i»^wH  -t 

cft,mincrccensacqui(iti»ttadut  iuris  feudtK 

rum  inierpracs,  iclles  pares  clVc  neceflarios » nod^ 
tein  cxtrancos,vt  videre  eft  ex  c.irit.de  nou-fcu.aiat 
enim*  tunc  ncccflarmin  ofle , quod  adhibeantur  duo» 
vcl  tres  pares  tunc, aut  bene  icftatum  a paribus  com- 
probatum , fiuc  lublcnptum,  pwmoti  cx  contcxtUkC» 

1 .quid  Iit  inueltic.  & qui  teftes  lint  nccclT.  ad  pioisiA 
no.inueftit.vbi  Aluarot.col-f.Sc  Bal.num.i.  ficafc 
ucrauit  AiHtd.iii  c.i.dc  contenunterdom.  A yalab 
not.  1 .&  in  c.  1 .S.ii  enini.quid  fit  inueft.  iu  ccliiit  Uc. 
dcS.Georg.  dc  tcud.  S».  4U1  quidem  inueftit.num.S7* 
quorum  Icntcmisacccdit  Rayn.infuoc6pcnd.fcud. 
i).pratcrca.q.i  3.nu.25.dcleq;cum  hisfcnfitCur.iuiv 
ttac.de fcud.laic.verl'.quariopriirjcipalitcr.nu.i6.coI.  - 
I.  quod  ncc  latuit  D.  lac.  Franch.ad  tit.fi  de  inuefti^ 
fcud.coiuro.mcr.  nu.  5.  qui  libet  vnd  cum  decifioni- 
bus  Exccllccils.  V uKcntij;  Franchi  ab  imprcflbnbu» 
folct  typis  excudi.  Sccateri  omnes  fcudifbeind.c.  i. 
qui  teilcs  lint  nccefl.ad  proband.  nou.  inueflit.  . 

Rationem  autem,  t quare  extranei  teftes  non  ad' 

mittantur, aftertcontex.inc.j.§.idcirco.dcinft.'fcod. 

nclaiicet.qiud  excogitetur falfiutisin  pemidc  do- 
niintalijs tcftibus mdm-bs, corruptis  forti  pecunia^  ; 
vcl  odio,vci  gi  atia,  qux  non  lunt  lurptcanda  in  pari." 
bus  propta  bcncnauuuquoda  Oomioorcccpctunb 
arg.lli  manius,  in  ri.tKdcdon.mt.vir.&  vxoc-Sic  ria,- 
ditidcmD.lac.branch.vbilupra.d.au.5.  ' y 

; Contrarium  tamen,  t vt  icnnamus » id  lUadere  vi-  \ 
dctur.nain  pouuspausdcbentcficiudiccs»ybi  qu£- 
ftio  vcrciiui  liito  doin-dc  vafal.vt  habemus  ex  c.t -de 
controu.tcuu  apud  par.ici.de  in  S.pcoult,  deptohiU 
fcud.alic-paFcd.nonenim  pofiiuu  fungi  duplici ot* 
EciOtUaiiLccjuaiciSrdc  teilis. 

Ad  coi  iciiiaiidas  opmioneshastintcr  fc  pugnat  oSf 


Jnuefiituramnoui fiadiufitbut etc$fsuteis pojfk pfpM  ‘ 4 . coiicjliaiulasopinioncsftasTintcr ic pugoaics, 
confirmatur  ^ ^ diccie  pOterunus,quodautparc$lunttornuU>ctO»y< 


sjirmatur 

6 Teiits  parts  euria^ui  vocentur . - 

7 Inutpturanoui  feudi  tefiibus  paribus  etiam  ab/entibui 

probanda  eft,  ' ‘ . 

8 Inuiftitura  noui  fiscdittfiibus  extransa  prtihAus^fi do^ 

msnns  non  habeat  pares . )•...  i,..,.....  • 

p Inueftitura  notss pudi  tefiibus  extraneis  pr^ari  poteH  i 
••  modo  tams /s  ip/Mtomvs  exceptione  maiores.  • * 

\0  Inutjisiuram  noui  feudi  sn  curia  MedsolanenJsnoH  eft 
necfife  tefishus  parsbtss  probare . \.  < ■>  '-'I  ’ 

1 1 Jftne/fsturanourfeudi  tunc  teflibui  extraneis  potefi peo~' 
ba ri,cum vaj) alius ejl sn pofSejfione  domssto fisertte , dJ*- 
' no»  iontradseinte . ^ 

II J»  inueft  stura  nauifhsdi  eum  bessb  te  flatum  probatur 
ptr  figsdusn  domsns  y tusic  non  ejinteejfi  adhibere  tefies 
pares.'  " - 

Jnueflitura  noui  Jiudi  faSta  per  inflrumetstum  per  pa- 
res c5jirmatstmyi7  cajit  amijfusn  y poterit  probari  amsf- 
Jsoyper  tps  extraneos . • . : . ’ 1 

MfJnutjlitura  mus  feudi  tepbus extraneis  probari  pouft  y 
fs  pares  mortus  fsns . > . 

j 5 Inuejhtura  nous  feudi  tefiibus  y/ probatur , qui  tempore 
probationis  dejierint  ejfe  pares yqui  tempore  inuepturg 
erans  pares. 

Z6  Inutflitura  nous  fissds  tefibus  pro  paribus  babHis , licet 
reipfa  non  fnt  tales, probatur.  , ‘vv  ' • 

17  JnuefttturafeudaUs  fa£ia  a clericii  dertbmEetUfiate- 
fsibus  e xtraruisrste  probatur , ^ 

Jnueflttura  valet  etiam  Jinon  fuerint  paret\  cum  domi- 
nus  confitetur  tam  tffefa6lam . t* 

ti)lnmflttura paribtes  probMda.fatiseJlfiiUiparesfiatitit- 
tehspore  dtfpojitionisynonvtri)  inuefsturx . 
zo  Inutslitttra  extraneis  tefltbut  tunc  rite  probatur , cum 
...  dosainus  non  vult  pares  eo^ere  ad-turaadum. 
zr  IninsstfUtura  nous  Jiudi  Ujlsbut  probanda  pares  repti-, 
luntur a ttfttmonioyob  snaxsmam  ausmttam  sater  pa- 
res, fff  dominum . J ^ 

. - . *.  1 ■ .*  • .>  • . '4  »V'  l"*  : ^ . 


yttiq.  oificiolatistjccrc  poilint , A tunc  nonnud*  bx 
histcttcs,aijj mdiccs, aut. tunc cxigui  numerthadeo 
vt  non  latis  dic  poliiiu  vmq.  oilicio , 5t  tunc  fi  cettu 
eft,  quod  ppilit  probari  per  pates  tantum , & nop  pcf 

aliQS,tunccrunttcftcs,&  alter erttiudex.auc  limilicec 

coitum  dbquod  poteft  fieri  probatio  per  alios,\tuc 

pates  eiunuudices.aut  lumus  in  dubio , dc  tunc  parcy 
^ ' erunt  tciUs,dc  alter  ctit  iudcx.cuiusrciratiocft»quO' 
r niatii  facilius  iuucniuturiudtccs,quamtclics,ytpptt 

miconfiimat  Aluar.in  c.i.nuiu.4.dc  conten»  iUMc^ 
inter  dom.  &.  valai.  v.  it H 

i5  -.-NonproptdwtamcntqniercitaniinusinaFranqj  , 

iiian.iu  luinm.  c.  i,.  vcii.eli  igitur  icicndum  fiuniinf 
' t«act  hanc  diftd:eptia,diccsellelubiatain,,&  in  ytix^- 
que  fcudo,tam  nouo.quam  anuquo,  pofle  bd* 
tionctn  inticlhtuia:  pctteftcscxtrancos»  cuiac<ifdj.t 
Man.intraci.fcud.tit.  j.dbfcud.cxpac.dip<0-uo*l^  t 
ou.ia.vcrldcdhxcdiftcienaa.  Cuius  quidem  BlapCf 
opinio  ex  co  pollet  confirmaii,q>  coinqt.in  d.e.i;  df 
no.teu.cui  opin.  Dodt.  tenentium  hanc diftercatiai# 
iutcr  feuduin  nouum  antiquum  efle  vcrani , inair  1 
tkut»  Dou  videtur  aliquo  pado  hocdi(cniriCi>^(MAt 
tuctenain  ibliim  dicit  pares  curiar  cllc  nccdlai  loj  la 
iufhuincntoinucftitura;,  neqUMl&audiscxcogitqtut  i 
inpanicicui  domini,ncc  aperit  de  quo  teudqloquat 
air»fiue  nquctifiiie  a Dtiquo»vndc  verba  textus  VQique 
c feudo conucnircpoftunc.  Ji-b^ 

* , ; N ili  fortwficcremus  tenendo  ‘coroinunc^opuHflr 
d bc, propriam  inuiftitucainNCdfidcrari  gratia  udtt^ 
i)j»rauone  vero  feudi  ^antiqui  potius  dici  cofirmatioj^ 
nem  vcierismucftiturat.  v ode  Verba cotextusdentj^ 
prie  imdltgi,dc  iicdoq  infeu.nod.nio  aliteotfAcdcg» 
^.L  nb  iSAiutnauc.ff dc^exetexum  fi.taicudoaS4H^A 
< quo  potius-cofirmatioiv^dtcenonationc  inucftirilM 
cpfideraiiniSjq  proprii  ihucftitnra.c.  n dc  fcin 
. 1 .dc  feu.co^c.  i .qb.0^fcu.c6ft.pbt.ita  exphe. 
iaa4q.^u»u.a.deiiGUi^pac.dc.piX>u.abuq.lirie(t«tco 

Pares  '' 


De  probationib.  ConcIu£  C)CCCCXLIIIL  14* 


6 Paret  aurcmotris  t vococaevcros  ctea^lioiivtdi 

c4t^o4iioe.i  JUi.  I.&  c.dccontro>  ftu-  apud  paruer 
tnifucoiadhavccFran.  Kay.ia  c.  ifnper.V.<j  quit  in* 
feudaittt^.  1 dahut  m S*ptf  (crca  G inia  duoc-n. 

f.vcrCquarrancc  pioccdamui  p ignota,  vbi  deciara> 
doqui  dicant  pares  euhs  > dicucUc  coouarallot  (ub 
todem  doo  conibuuotf  3c  probati  in  c.  1 . quid  iir  in* 
neft.&  in  c i.G<k  muciUjson40tcrdomm.de  agna. 
&ita  it dcciaiant  iacob.  in  verb.  dc  diOi  valaib  pro 
didis  rebus  fcodaltb.in  pcioc.Curt.in  1 .por.8.q.nu.7. 

9 Cucn40Vorb.afuiquis..ou.aai4kqQib4ttpaid^cu* 
daeve  cancris  conoafalhSf  varijpiinlocU  apud  ieudo* 
lumraiuhcmusiquz  locacdcnuncratMan.  vbiGip. 

ConciuGooc  hanc  ita  conGroiata  ampliabis  Pio* 

7 cedccctctiamGpaccsdkncabrcntcs.qmcspcCUA* 
djiuot*argx.i4npun.dcooarua.tcd.hmd. 

Nunc  vcrbvchmpfiniblimucs  cande  concluGo* 
S odiVtlocftoonhabeatitGdosnonhabcrccparcsJti 
tunc  admitterenouit  extranei,  atg.  c.  1.  $ Ji  veto,  qd 
p GtiiMicft.htMUinK>ditatdcbcntcflcomQicxcepcie* 
nc  maioteidioc  eGttalcSt  qui  non  rcprobcnfurdxspti 
mani.inGn.C.decontr.5econiinit.mp.&ita  per  d.c. 
i.vcrl.qiliiurareao  G-quid  ficinucGir.  <Sc  ibi  And.dc 
ddicjd^DJ‘'ran.loco(uperiusallaro.nu.?. 

10  fiecondoiimita,  vc  nooprocedattin  Curia  Me* 
dioiancoG,  vtdcciium  cfl  apertem  cap.i.quoc  icGcs 
fimr  necdtid  proban.n04nueft. 

11  TcnioliioiiddacftiVt  vccanctdnoadhuccxifi^ 
teinpoiicilionc:  Gautena  vafallus  c(Tecinpo0cil'to* 
nedoniinofciemc.de  non  conoadiceme, tunc  cauia 
cipcdiretur  abfqse  panbusdccundum  formam,  qux 
tr^iturinc.  ijG de cemno. inter dom.  dcvaiid«dcui 
G.vhdi  de  inucitiotcr  dom.de  raia  t.oria. 

1 a . < Quatio  Itniira  t niG  bene  t tciUtfi  probaretur  per 
itgiiiuio  dni  I quoniam  ilia  ^fct  lutGcicns  probatio, 
icadicmUuaan  c loo1.4A|uo<  cedes  GncnecclT. 

13  Q^moUmiUtniGtinueihtuiaefletfadapcrin' 
fcxunscamm  pcxparescoohrmanim,quodpol\caca 
Tu  fortuito  fuiGa  amlGumi  amilGo  cnimdecaiua 
poGa  probati  per  alios,  quim  pa  patcniux.fcn.BaL 
in<ici.qooc  icQet. 

S4  Sexto  limuattniG  inueditiiraeffcr  fada  coram 
paiibus,qui  monui  cliem»ctcoim  poflet  volaliuapcr 
ohoatedia  probate, quomodo  iaucdituractaifai^ 
cocamparibusivtdocct  Aluatouind.c.  i.col.pea. 
*^ttoricdca. 

15  Septimo limiUflniGrclVcs  eflene pates tpeioue- 
Birura;,dt  poftearpcprobatiofiisidclicrantcdc  pareae 
qm  boc  modonon  obdaniccrum  idonct  tedes:  pro* 
ludiotAiuar.ind.c  i.vtiiic.t.  cic.aare.tcdckb.n4 
ibCcir.  quod  Kmpora  miKdtmtfle  luerim  pares,  aifi 
l.odtclhuiu.b.i.fcde  tcILGcdocct  emduii.lac.Fsao* 
addajtGdcinitcdii.teud.Aicca:oDiro.no.d. 
s6  OcUubUiaitabis.tvilaiiiitr,qubdicdcshibean*i 
rurptop3Ttibus,bcct  re  vera  pares  tion  clknt,  icciA' 
damAUcatot.ind.c.i.co}ii. 

17  NoQoUmirattvuKMi  proccdanqiaSdoQmciGi*] 
ciorMmuedituramfeadalciiidcTcbus  £cclcGa:ioaiii 
admmuniur  tedes  etiam  cxtTanci,vt^tmacumid^)n 
c.  I.  S.  vk.  G de  mued.  inre  t dom.  A volM*^k  ori.  vbi 
AUnio.  A caneri  fcodilhe. 

Decimo linua,tniGdomiiicttCdB«esuinucdiui> 
ram  eOc  fadam:canc  etiam  d pares  non  iuidcnz»  va* 
kbir.ica tener gi.ind.c.i.quocccdesGm  nccelT 
ip  Vodecim61iinrt4,t9licenedcst<uipotcimicfti 
nine  non  cdbir  pares  1 tamen  fatis  ed,  quod  tempore 
difpoGciOnis  Gnt  pares  { ita  placuit  Andr.  dc  llem.ia 
c.  I on  tcmadcb.ccd.qrn  pares  dfet  dd.  ■ 
oo  Duodccuno  iinrita  # tq^  dominus  noUctcpgeic 
paresad  turanduln  ^pam  looc  poGd  valkllusputa** 
rcpcrtcdcsexifaneos;Gcdatuiumedioc.  t.S.iAd 
Gn^piid  Gc  ioneitde  G yafalhis  non  habeta  cedesok 
trancosidc  tuaepoflis 


vafaJius  condigteodoadiudicesrupenotts,vtcoa* 
eludit  ibi  gldc*  communiter  Do^. 

21  Dccimorertib  liroiia , | vc  mazinDaatoicitia  iqter 
ddin,  dt  pares  repellat  pares  a (cdimomo,  isuta  Icn* 
tenuam  Aiuatoc.md.c.i.S*Th.nd  fi.  quid  Gc.ioucdi, 
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AR.GVMENTVM. 

Quo  pado  iuramenco  probetur  inuefti  cura 
fcudifaififc  fadam. 

SyMMAHIVM, 

X txmeJikmrMm  fmigi vaJaUm  fm  mrammto  fottfi 
pro^Mrr,  . 

pr^rtfttum/ittfrMdipMntmtMttmm  pej^st, 

Et  qmt  eittsboc  itkeMt  (omufrtn^.  \ . . 

4 lnHtiiitur4mfm^f4ii»mcmmmra/tMatoprokanditm- 

r/il,  tutJudtfkumiumt^udiufMmmUt^x» 

5 Lm  $juttjistmr^  proiuttuiH*  vAfAlio  dtjicuote , dit  «tumji 

nmiinm /MrsmtntMm 

6 ImmtiiiturMmfii^JftfdUUmmtKutrAmtiHoprobaturyCU 

inter  domtnum  ^ v^dlium  pefi^ttio  utdicio  tantum 
o^^um^teusx^domifNisdiredh  patitor vt»- 
dicatione  iceret. 

* IniipftinirAm 

IIJ  UCLLKLU  au  J nus ncgcTi  qnufoctc 
coram  rd!ibus  paribtirfa^a  nocft,  vcIquiadcitlHis 
inftnimcnto  ad  coiittci^pqtcfu  v^Uui.  li  ui  polTcT' 
fionc  fcudi  critiiltanTluO  lUtatbeiSopro^fe.  uitaa- 
do  l'c  efle  ^clluta»,c.  i.i.li  vtta  valallus.qu^  fit  ia- 
uefi.&  cvvic.  de  coatrni  inictifib  !e  rloih.deinucib  V 
fcud.de  ilairadit  J••a•i!0>.>nl4nseflana6..^.n«  alias 
nu.}aa.  vcit.fi  vcspquzfi.d;  ad  Sc^rulconfiSyllaa. 
a AmpliabiscAclirrvtcfianiproccdat.  f livaflallal 
panem  tcudi  poirulcaiiTtficoniioucrfia  QtiaiccdO 
annum  .&  valallumdc  poittuncfcudtfrarns  ipfius 
vaLallidcfune^n,li/ra|c.Jii|>ci6i:s  poircdeiii  por- 
tionem fiiam , licet  partem  ftacrisdefimdi  alienaue- 
rit.ci  taiMAdc^wucHlfiwandum  ad  ptobaudn  cius 
patrem  mte  inuettuutivf^llc;  ficdccifitniiubciuus. 

I n c.*ai.ik  comea-iater  rocrSt  daini.de  pomafiaid. 
fratr.mci  dc6uiA.  , 

} . Uacuucaintciligc(KUeiuot,tcdcusi«fitib.pci> 
roo,  vt vafiriU»  amwategtnyMiausin  InutfiinM  fcg  . 
dum  bona  fide  polTcderit.  itcmlc  (ccundo,^49^°' 

M ,&Mnc6itadiccnredo«wi(»al<ud>  potiidMOOf 
pcrmaafctit.vt  fimeitutn  cAuic.vs>i.  $di  qui«..vcirfi 
MirU  1!  daumcflninafom.  & valiii.  lisotia. 

aiioqui,vtdicimrinconicMU  iufiaignciraniUiVel 
{atauaapontftcgUgcatia  cuni  imqutt  poilefikmis  ^ 
pefiutiOi  t)uandtx)i  dno  lO  podritlionc  damiiu  alTcrr:  ■ 
dcKtuoquoddauliiHistcruiiiuin^vafillotctcpa'  . 
tit.ifiis  enim  tnbus  concurtennbua , licet  vifallutin- 
ucflitutMBjKti>pt«bcta)buncbitiainui  pifftiiolibj 
iutamcncoioili  aliud  conttatiu  idoiniuoptobciuV'. 
autpeipucsCilnc>auxu)litiw»cnauD,vci  aliai^ti- 
, m daauucna.v(ltabemtit.ia  c-i.in  piia.  vccCiailc^i 
ctiaoi  dosoniuc.  tec-ftu.  dc  tinpiuiut  cil  idi  io.  Igoc. 
ia  dSi.nonaltis.BibMa.Vttl^vgo  waipaio.de  ouai..  t 
3 jS.vdfi  ex  ptadidhi.  . ' - 

. vidlubuudllijtaSifonfegipc  factamentu  Jidum 
fit  pol&deaii.  Icd  <)uaidoquc  peicnu.  dc  qaa  ndoque 
BCUlriaippacumaliasidcKre^umaicopotTctiudif 
ct  l>caara'lli|uid  tibquad  ipliiin  moucatt  vt  potius 
poflidcad*i|twiti  pcMatxdcfctcadG  fit  > dc  fioikU  fit. 
quod  peo  pafiidcaiG  facUt,3  Tpfii  fbU  pottdlio  asbi- 

uabiiuc 


. . ) lIofephi 

trabinit  iudcx,  cui  mcliUa  ci  iucm  in  fupplementum 
alterius  probacioniaiuramcmumdefcnc,  & ita  aut 
aOoci  ,autreo»autadore  aihil probanceabibiucre 
rcom,  prae(lir€rit,&diiftoc.<.$.raaamcn- 

tum.^  cont'uet-rccJbid.qucxl  ex  illo  textu  obicniac 
iiicm  lolgnc.in  d./.non  alids^liib  d.nu. 

$ Ad  vnuni  rn  velim  aducrta»,f  qood  fi  inter  domi' 

num  5c  vafallum  de  beneficjoconrrOUcdia  ric».8c  do 
minus  in  polTcfiione  fit » fi  valaUus  in  probatione  de* 
^cerit^ommusetiamfi  nulUiin  iaccamentum  prx  - 
Aiccrit»ab(bi  uetur.fi  vero  varalluspofiidcat>&  lon^a 
fit  etus  poflcirioyiurabir  valaiius.de  luo  uiramcnto^ 
iinieturvbi  autem  poiTeflionoua  ent,  Iaera  mentum 
6 non  pratfiabirur , fed  domino , nifi  propolTidente 
aliud  faciatt  vt  colligimus  cx  d.cvnic.il.itcm  fi  inter 
dominum  dc  varaiIum.tk.dbconlfiet.red.feud.&  txa 
didit  Ignc.m  d.S.non  aliis  nu.  )16. 
d lntclltgas6teonchi(ionein,vtlocum  habeat>tqa 
lorcr  dominum  dc  vafallum  poflclTorio  iudicio  cm 
agitur, l:cus  vbi  dominus  dircAc  petitorio»  id  cft,  rei 
V cndicatione  jgeren  quia  tunc  polleino  non  rclcua* 
ictvaUlliwmmfi  demolodoeerettvcl  vafallustngin 
ra  annis  poircdtiTct , 5c  feruitium  abeotantotSpore, 
vt  a vafalloi  le  tenenrereccpificc,  fecundum  Andr. 
dc  Ifem-rn  c.  i -de  conrroucr.inucftcol.  i oper  c6tcx. 
inc.fiquis  pertrigin^nn.hr.fi  defeud.  fucr.cootrou. 
inter  dom*x  agna,  quem  refen  Igne,  md.fi.  n6aliis. 
nu.jxH  & illum  multisrarionib.  nu.jap.tucturica' 
lumniisBal.Card.AlcXxdc  Martin. Laudcn.quicoii' 
tra  fentiunci  quaspute  videre  potais. 

f'-  f j ' 
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ARGVMENTVM. 

An  ludzus  poflic  elTeteftis,  quo  pa>3o  iura.'' 
re  debeat,  cum  teftis  producitur , & an  ei 
poflit deferri  turamencti  in  rupplcmecuiti' 
fcmiplcnz  probationis. 

- 1 ••  4 

l V M M A K l V M,  . ' 

i.(.  ,1  2 

x fMddut  Htm  pottji  tfi  uftii  cmtrs  CbriBismm,  > < 

a Imd£tMftquuHturodtoCbri/H&0OA  ■* 

"3  '^[ftpoUui  non ponyf  nmtrs  Cbrijtiamtm,  . 

4 Ami<iuriconohstusrt^Uitursttfi$^amh,  '•  ^ 

j Infsniis'rtm4m$^p$$duifiumm,ixtti»iUtM$ifainf»mif. 

6 tkJHfi<anp<4t/ipr»Cbriftitm>tomr4^ACh^ 

fhawuwiy  * • - 

7 Jmditm  ttfiu  «ontra  luddum,  qmifufhu  Ckri* 

fiionuisdinaMjmmmHdft.  t 

$ {liddus  e^ntrd  CbrtfiUnA  foujk  ufUi  sdbiitfi^fi  CM 
JtumotonfintimUi^tur. 

9 iuddui  poUjle^teJlumerimmiimtuettptUiVthM^^i^ 

Simomd^  Ufd  . •* 

10  ludam  upficdfi  foufim  pnfbmdamtimtptiom  pr<f. 

1 1 iudtut pouJi$£i tt/Htin contraihhm mUrvmos. 

1 1 ludam  (ontrj  Judaum  pot^  rf/2rt. 

1 ; ludam  emn  comundits  exammatus  tfi  tdotum 
illudam  <0HtrdCbri/UaHumtJitdomtmuJUi,mmvttPJ^ . 

tpftm  ufiunonmm  eoucurrtrtnt  alta  pr^^umptuuuts. 

1 5 ludautJicunduM kgtm/uamtufMndihati  ^fuptrdaci 
prauput  x!Moxfi,>Ap€r  Dtmm  Pairim, 

) 6 ludam  uo»  dtbet  turan  p*r  Itfim  ^ahnUofimt  mec  ptr 
fnanptUa  ptr fatra,  vt  mu  Cbrtfiaam  turamttc, 

17  ludao  drffrtndum  mme^  iuramtmumtm  jMppUrntmB 
/nmpUna probauoms.ComtrariMm^.'xx.  ■. 

I $ luratmmt  dolatio  im fuppItmtiUmn pr^Mfm , dftittfr 
jUndtaquttal», 


Mafcardi  . . 

i^ludfouontjiftrttaHdafquiutJtdTiffif*  ‘ - * 

loVbunnqut quts  rntiUtmrattflimonioacoMju  tmtams’ 
tisml.  i.S.!tx /uUa.ff'.dttt/iA.tomaptrfpeUHmr,m 
Jiki  intratur  iuramntmu  i» fuppltwttutump^atfomtf 
&cur. 

21  tudauitfiinfamii  infanda faBi. 

2}  ImdailocouncoUntH^quiims /eruatur  im  duik  Roma 
morum^iemntur  i P<f.  'Hpma.  quo  ad  boc,fftlegihm  A 
iit  nuant. 

t^Iudfibubotumfiiotim  patrifpotefatii.  '< 

2f  Immundas  eotuej/a  bomtuibus  aluuim  loei  trahitur  ad 
ludfoi  tbi  babiutntu.  ■ 

26  Ima  ^mminorinintej^rumrefhtuitur.  ■ 

2 7 Rtpetutto  in  inferum  mtrodnBa  tx  fqmitst*. 

2t  ludfo  non  dejirturiuramemtum  im fupphmtntmm prohn 
tionis  (QHtra  verum  Cbri/iiamtm,  at  tontra fu^Bmm 
do  ludaicapraukatovtiquo. 

ap  EffiBm  a quo  remomttmr^mouotur  d*  ftomom.  * 

30  i*riutioetufn perditur  propter  abufum. 
}tlmdfodefirtoermramtmumm  fmppUMnotmmprohatio-  • 
mti  quando  is  plut  quam  ftmtpknt  prohaoat. 

i I 7 m repelli  ad  ferendiit  tcftimoniih 
I Li ili  contra Chriftiamim» ftatutueft, 
inc.n  Ksrcticus,  dc  in  c.non  pocefi,  a.q.7.in  c.ludari» 
dc  ibi  nor.fchbcncpoft  gl.de  tefiib.  dc  in  c.  i .catit.  4c 
in  l.quoniam.C.de  hxret.ita  tradidere  Stephan.  Au* 
fier.in  traddereprobac.  tefi.m1.7f.vaf.  ludetis.  Ne*  . 
posi  Moncalban.in  tradl.de exccpt.an.19.num.  st. 
verfitem  tcfiimooium  lud«i,larc  Paris  de  Put.in  tra 
da  dc  findic.c.fui  femel rogatus»  ou.  1.  SpccJn  crad. 
de  mo(^eneral.eoncil.celcbran.rub.di.nu.;.mric. 
didi  etiam  ludxi.  Feli.in  d.c.ludsdftiu.  i .Campcg.m 
nad.de  tefiib.rcg4d.  dc  Croc.in  eacracxle  tefii.in  4»  1. 1 
pac.nu.77  verfnonoquanitur. 

Conclufionisnofits  nciocfi.  ladxienimtodioi 
prorequunturChrifiianos»ficinc.noane>  i.q.  i.pn>*  ( 
pterea  hmus  odij  ratioae  non  pocefi  contra  Chriftta*> 
Dostefiificari. 

I Eandem  ampliabis  vt  locum  habeat  fetiam  io  Iw 

dxo  nunc  recens  ad  fidem  conuerib  > qui  Neophitus 
appellatur, c.2.48.diftin.  vt  dicitur  in  d.c.  non  pocefi»  ^ 

4 i.q.7.  nam  quemadmodO  amicus  rcconcilianutre> 
pellitur  i tcfiificando,  non  fixus  ac  fi  inimicitia  ad- 
huc pericaaaret,  c.accuiatotes  $.q.$'  ita  dc  in  Nco^ 

5 phitotinfamia  enim  t remana  apud  infiitiiemextiii  * 
da  caufa  infamia,  vt  egr^ic  noc.glo.in  c.confijrait»  1 
I7.q.4.quam  finguUrem  ad  hocrefenRomin  fing. 
679.nuncveniamusad  lucium  panis, cum  muinsad 
idem  addudisii  Marf  in  fing.  107.  priuilegium  digni  ’ 
tatis,dcinfing.277.norifiimurocfiiniur^ub  vcwc.> 
ego  autem, licet  Croc.vbi  lupra  dc  hoc  dubit^o  co>\ 
gitandum  relinquat,  ad  hoc  umen  confulas  Fclf  in 
c.cauIam,dcrcfciip.dcMaifi.ini.j.$.prxtetea,col.i.  « 
fir.dequa&o. 

6 Conclunonem  nofirS  primo  limitabisfvt  Ibcum 
no  habear,  qnludanstefiiroociififerm  pro  ChrifiU'  v 
no  oontra  alifi  Cbrifiianfi  i quia  eius  reftimonio  ad* 
niitccraur,dr  paraffedio,tu  tollit  omnS  fufptcio* 
Acniilqui  tcft^il.in  contrarium, fEdc  tefiam.  ita  pap 
caufa  odi)  tollit  omnem  lufpicioocm,  i.nd  folum,  /• 
iF.derir.  nupcavcconccanomm  eadem  fit  difciplina»  c 
ci10fp1tiomm.72.dift.  dc  lnfiit.de  rurclta  prin.  r 

7 Secundo  limitanda  cfi » t qn  ludeus  rcfiificareror 
c6tra  ludeum , qui  fadus  Oihfiianam  ad  ludaifmfi  t 
icdiittvt  fanatum  efi  in  c.conrra  Chnfiianosde  hv- 
let  lib.d.quem  contcx.ad  hoc  poodccacibi  Dom. 

S Teiti6vciimlimitcs,qnq5coaicntirer,t<piud90f 
contra  ipfiim  in  tefii  ^uccret,vt  docagl.in  l.fi  qn.  * 
Cdctem.ifiarcpuliioliKl^orfi  pmittif  fiauorcipnut 
Chfiani,idco  p6t  htticrenuciaie.l.pe.  C.de  pad.c.adi 
*pofiolici.der^.pro  hoc  Arc.in  c.^aitifi.de  teftib.' 

. c»amiiwtafig^ybfg»kifcfihfact».f  q-7.du  vuk>' 

quod 
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infidelis poHjc  produci  i Chtifilano>noncon-  in conf  7 j. dicendum  videretur,  num.  iS.verf.icxro 

tra  fidelem, vnde  datur  intclligi , prohibitionem  illj  fuemnt  examinari . 

emanaffe  gratia  Cluiftiani,  contra  quem  infidelis  in  Sed  dcmushoc , ludaium  fcilicct  pofTc  produci  in 

teftcm  producitur, de  qua  re  latius  apud  Fely.  in  d.c.  tcfttm.vr  in  cafibus  fupra  numcratis,quomodoiura- 

Indfi.num.5.dctenibus.  re  debebit , an  per  legem  liiam,  an  ficutiuramusnOit 

Qu.irr6 limita incriminib.cxccptis,ttthxrefis,fi-  15  Chriftiani  ? DtCcinTum cft.fquodiUraredcbcatfe- 
Mix,&aimJ$£maicft.vtjcftaturgl.i.^nc.cai  cimdum  lcgC  Ibam’, vrlupcr decem  praeceptis Moyfi» 

= II.  j r;.  L j - r.t  vel  per  Deuinpatrenijita  docet  Spcc.in  jJ.reftar.hu. 

l7.vcrl'll'dpohe;lildj:us, tit.de  lura,  calum.  quem  re- 
terendo Icqujtur  /Vbb-in  e.  l .col.4.hum.  1 1 . verfqua- 
iitcrautcm,demram.calu.idcmlciuirc  videtur  Barr. 
in  I.;.§.iur.iri.riiim.  l.flF.dciureiur.quibusaccedit  Fcl. 
incap.vlt.num.j.verfvltimotan^t.dcludx.  Per  Ic- 
idTum  aurem  faluatorcm.f  vel  per  Etiangclip,vcl  alid 
modo,  proiitnosiuramns , non  debent  iurarc,cum 
ipfis  non  credant ; nec  etiam  perlaeta  ; cum  ea  ipfis 
tangere  non  liceat,  argum.  cap.ad  cius.s.diftinft.  Si 
ficinrclligcndaeft  l.ludxi.ia  i.C.dcIudx.quxvulr, 

3uod  in  caufis  ludxoruin  cognofccndum  litlccun- 
um  legis  lloViianas . 

Quid  vcirdlilud.msfcmiplcncprobauerit , an  in 
17  probationis  liipplcmcntum  f poterit  ipn  iuramentu 
deferri ?,£iquidcm inhaere Bald.  ini. qui  accuCarc, 
num.z.vcrf.cxhocettain  appartt.C.dccdcn.ccnfiiie 
ei  huiufmodi  iuramentum  ndn  deferri , hunc  fequu- 
tuscft  Curr.  m I.adinoncndi . num.  aoz.  vcrl.odauo 
limitetur  illa  tccunda,  & ibidem  Caccialup.  nu.  1 sd. 
in  zS.fallcn.ft'.dc  iurciuc.  idem  leniit  Marlil.  in  iing. 
41 . ludxus . 

i3  Iftud egregia rationcconfirmatur,  fnam delatio 
huius  iuramenti  dicitur  fieri  de  xquitate , fecundum 
Bald.in  rub.de controuer  inudLin  v/ib.  fcud.  fcd  lu- 
1 9 d.eo  non  cft  Icru.iiida  x-pn  tas.f  i mo  rigor,  vt  a it  gio. 
inc.a.in  glo.vlr.de  ludx.propicrcdnon  deferendum 
cft  tale  iuramentum . 

20  Prxtcrea  tegula  eft , t quod  vbicuntjuc  quis  repel- 
litur a tcftiinoiiio  i caulis  enumeratis  in  l.;.§.Icx  lui. 
lF.de  tcftib.co  magis  repellitur,  ne  libi  deferatur  i ura- 
incnmm  in  lupplcmcntum  ptobationis,cum  efficia- 
tur tcftis  in  cautd  propria.l.vlt.  C.  de  fidcicom.  Se  de- 
inceps Ot  tcftisincgulans, contra  regulam. l.omnib. 
C.dctcllib.&  l.nutius  idoneus,  ft.cod.de  tcftio.cutn 
»i  ita  ludxus  t infaimsiitinfamiafjcii  ,l.cundospo- 
pulos.C.delum.Tnn.&  hd.cath.nicritdiftudiura- 
inentum  non  poterit  deferri . itu  Baid.md.  I.c]uiac- 
cularc.num,  1.  quem  lequitur  lalun  d.l.admoncndi , 
iub  nu.a96.i11 36.fallcn.  vbi  plura  ad  hoc  accumulat, 
az  Contrariam  ditruetur  fentcniiam  Crau.ind.conF 
73  .liib  nu.zd.vcrl.fccudo  illa  opinio , ea  rationeper- 
Z3  motus, g>  ludxi  t locos  incolcnccs , in  quib.  feraarur 
iuscimic Romanorum,  dicatur elTcd populo Rom. 
quo  ad  hoc,vt  Icgib.iIIis  viuant.l.iudxi  Roma.  C.dc 
ludx.&noi.inc.iusqiiirifum.dift.i.ac  Innoc.  in  c.q> 
lupcrhis.de  voi.de  lu.And.m  c.gaudcinus,dcditior. 
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Maconclla.de accaCira  probatur  in  d.c.  fi  h^rcticuS) 
3.q.7.&in  c.in  fidei  fauorem,  de  hxrci.  in  6.  nec  vim 
facir.li  dicaturquod  illa  iura  loquantur  in  hxrcrico; 

auiamaiorprohibitiocftin  hxrctico  , qudm  in  lu- 
xo,iuxta  fentcnt.glo.1n  c.pagani.z.q,7.  cui  fauct.  C; 
a.dctciKin6.Qijanquam  corrariam  tucaturopinio- 
nem  in  e.  1 . de  leftib.  cuius  opinio  poteft  confirmari 
cxgl.ind.c.pagani , quxxquiparataccufationcs,  ic 
teftimonium,dc  quo  nos  alids  in  concl.hxrcfls. 

>0  <^nto  limitare  poteris,  fvt  locum  libi  n6vcncfi-‘ 
cct  in  probanda  interruptione  prxfcriptionis : nd  tue 
ludaLumpoflcdTctcftcm  authoreft  Rom.in  l.padlfi 
quod  dorali.coI.4.poft  nu.  1 1 .ver.  tertio  idem  probo. 
C.dc  collatdc  quo  dicit  efle  cafum  Gngularctnmd. 
l.quontam.C.dc  h^rct.Vcruntamcn  in  hoc  animad- 
uertendum  cft, quod  cum  loquatur  dchxrcticis,  non 
vidaur  habere  locum  de  iurc  canonico, cum  omnes 
fintcxcommunicari,c.cxcommimicamus,  de  h±r.dc 
cxcommunicatustcftificari  non  poteft.c.venicns,  iil 
fi.de  tcftib.de  c.dcccrniinus.dc  fcnt.cxcom.in  6.ac  et 
quia  nobis  inrcrdid.t  cft  eorum  coinmUnio  propter 
cxcoinmunicarionein.c.raccis,dc  Icnr.cxcom.  Ob  id 
in  illis  accidit  ratione  pcccatiiquad  orinircx  partici- 
' pationcprohibita.d.c.racriSidcfcnt.cxcorn.  vt  nullo 
modo pollint adhiberi tcftcs in rcftamStis.dc  in  atijs 
contradib.de  iftud  fcnrir  Bart.in  d.l.quonii,  m fin.& 
inhoc  poterit  PontifMax.toIIcrc  Icgccittilcin  pro- 
ptcrpcCcatum.iux.notpergl.inrcg.  p6ilcilbr.de  rcg. 
im.in  6.3e  in  c. vlt.de  ibi  Dod.poftgl.de  prxfa  ipr. 

H Sexto  limi  tabis,  vt  non  procedat  Conci,  t in  tofta- 
mcto,de  in  aliis contradib.inier  viuos.quia  in  illis  lu 
dxus  poteft  die  tcftis.d.Lquoniam,in  fi.6eibiBart.de 
Bal.inl.cundos  populos.C.dc  fum.Trin.de  fid.cath. 
Jiz  Septimo  limitanda  cft  ,t  vt  tunc  ludxus  poffitclle 
tcftis, quando  is  produceretur  rdlis  a Chriftiano  con 
tra  ludxum,vrhabanusinconrcx.d.c.(ihcrcricus.z. 
q.7.deoblcruauitSpcc.tn  ritde  tcftib.$.  1 .nu.so.  v\crf. 
irem  quod  eft  ludxus  idcin  probauit  glo.  in  1. 1. C.dc 
fura.Trin.6c  fid.cath.gl.indcm  pcn.in  c.  mttlriplcx , 

' dift.  i.6c fic  Cfirillia nus  porcft  ludxuin  contra  1 iideu 
producere  in  teftcm,  de  etiam  polFunt  nuet  le  tdliti- 
cari,d.I.quoni.-im . 

JJ  OdauoFtllir.f  nili  ludxus  examinaretur  eu  con- 
iundis.vr  voluit  Bai.ind.c.ludxi, quem  lequitur  Fcl. 
ibid.num.5.in  fi. 

<14  Nonbfallit:  tnamlicctrcftimoniumludxorum 
nonadmitrarurconfra  Chriftianum,  vt  fupra  diccba 


mus.ramcn  illud  procederet,  quando  Iblum  adelfct  24proptcrea  dicuntur  habere  fio  filiqJiuspatrixpotc- 


jpforum  rcftimonium  ; led  fi  vitra  illorum  teftimo- 
aitum  alixprxlumptionc-s concurrerent,  lupplcrctur 
defedus  inrcftimomjsludxorum  , vtqtixnon  pro- 
funt  lingula, multa  iuucnr.l. 3.^.2.  de  1.  ob  carmen.  S. 
vlr.tf.de  icftib.l.fi  ftipulatus.ff.de  vlUr.l. 2.  in  prin.  vbi 
glo.ff.de  excuf.tuto.l.indicia.C.dc  rei  vcnd.l.inftm- 
roenta  ,!. rationes.  1.  non  nudis', l.non  cpillolis.C.dc 
probatio.c.prxtcrita.dctcftibus.cap.  illos  vos, de  pig. 
cap.  ad  noftram , de  emptio,  de  vendit,  de  quod  tc- 


llatis,qux  cft  de  iurc  Roinan.  vtoblcraat  gl.  in  c.  lu- 
dxoruin.zs.q.i.dc  in  d.c.iusquiritum.Bald. iride  in  1. 
n.1  de  ciuium.ff.de  ijs,qui  sut  lui, vel  altc.iur.  ac  Card. 
^*in  clcm.a.in  vit.q.  dcludx.  de  hanc  efle**  magis  c6- 
munem  conclufaflcucrat  Aicx.in  conf.pp.vifa  inq» 
**  litionc.nu.6.1ib.  6.  ac  et  de  magis  **  coi  tefratur  Do- 
^ils.  Burf.  in  conf.  127.  repentur  debitor.  nu.6.vol.r. 
25  atq^  ctia  irnmunitasconcelTathominib.alicuiuslo- 
ci  trahitur  ad  ludeosibi  habitantes , vt  plurib.  c5fir- 


Hiuindcfcdusfupplcanir  px  alijsprxfumpnonibus,  26matAlcx.inconl.75.vfinpfcnu.li.5.deIudcystmi- 

cradiiBald.inl.eaquidcm.coluin.z.C.dcaccuii  arg.  j - — ,i;„. 

J.quxntur.S.  vlt.  tf.  dcxdil.cdicl.  de  tn  cap.  cum  dilc- 
fnis,dc  fucccls.abintc  a.idcmdicicC^pol.inconf. 

3S.nu.  I i.quo  in  loco  ait  vnius  icftisdiclumftipplcri 
cxalijspt^lumptionibusad  plenam  probationem, at- 
que Sqc.Scn.  in  confSp.nu.  1 4.  vcrf.probornr  hoc  ma 
jijfcllc.volum.  I .de  Dcc.in  conf.  i46.coluin.7.fub  nu. 

J4.&  in  propofitonoftiodc  ludxoiclpodicCrauer. 


norrcltiruitinintcgru,  quandolxdirur,de  in  rcltitu* 

27  tio  inintegru  t fuit  introducta  ex  xqditarc.l.  i.  ff.  de 
minor.l.dcniq;,de  l.ncc  vnlcm,ft'cx  quib.  cau.  inaio. 

28  Vcruntaincn  hxc  intclligi  potctunr,tvt  iuramen- 
tum non  deferatur  ludxo  in  defectu  probationisco- 
tra  vera  Chriftianu;  fcd  cdtra  lufpccium  de  ludaicci 
prauitate  fortaftepoffct  defenii  vt  eo  in  calii,lup  quo 
cbluluit  Cfau.in  d.coaf.7  j.  Ulc.n.  agens  effedtus  fim 

fufpc- 


. ^ -lofephi  Maicardi 

fcfpcflin,  iudairraicitca  ncgntlationcm  vruraru>&  1 m '9''*“**?*'^*'’*“'* 

vfumpriorisnoimnis.quoadhuciudiusvocabamt;  tibusiunldidlioaiuidi foicti  mihiimcr 

na  priuilcgio  Chiiftiani  dignus  non  vf  ,qui’ Chriftia-  caiicras  videtur  potior,  au*  iu«  ordinatio  competit; 

ni  nominc.it  cftc{lu  abmimr.l.a  nullo.  C-de  fer.  vbi  cuius  rei  gratia  eam  pmfio  loco  e.raminandl  agete, 

»paquorcmoucrurefrcclus,frcmouciur,ic  nomen, vt  dior  .'dcquopailo  illa  probanda  Iit  nobis eiivioen* 

& affem  Card.in  cbnf.17.vila  inquiliuonc  liai  efi-  dum  Multigjices  itaq,  tiadumur  a noflris  probatio^ 

tra  it  Benediiium.col.a.nu.  1 i,.voI-  t-cienim  propter  num  form*,in  primis  iurifdidionc  ordinariam  per 

30 abufum  t perditur  priuilcgium.  c.  priuilcgium.i  i.q.  * feripturas.  tvtiitcraspatcntcs,  probari  intcrnoiirod 
3.icc.tuamm.dcpnuileg.licCrauct.  vbi  uip.  nu.aj.  conucnit.ficcgrcgie  «aditum  cita Bal.  in l.prohibi* 

vcr.necobltat.quodtalc.  tum.col.J.cumfcq.C.dciur.fifc.Ub.ii.quadofltin< 

31  Secundo  locointclligcbda  erunt,  vt  procedat  fqn  fc  alibi  non  Icgifle  icllatur  laf  in  1. more.  coi.  8. num* 

foluraconltaret  fcniiplcna  piobaiio;  nam  mcaulis  5 j.vcrf  item aducrtc.ff.de iurifdic.omn.iudic.cad8 

magnis,  it  arduis  nondcfcrturiuramcntuinliipple-  placuii  Marfil.inrepctrubr.C.deprobatici.num.JJ. 

tiuum.ictamenqnprobatuincltplusquamlemiplc  eandem  fcquiturBorgnin.  Caual.  in  dccillone  ii. 

ncil  uddefertur.toilcCaftr.inconl.  97.quaniumad  loan.Pctr.niim.i.itiiadecifumfuitiDom.  Rot.in 

contenta,  coi. i.nu.  5.  vol.i.  quod  plutib.conoborat  decif  i.aliis  47-''alct  afla.de  officio  Vicarij.  in  non. 

lafin  d.l.adinoncndi.col.sa  nu.  28  i vaf  liinta  om-  nonnullis  allegatisd  Vant.qui  hoc  idc  fentit in  trac.  < 

resiltos caliis,ic in l.aii  prattot. la  i.in prin,  col.pcn.  de nullit.in rub. feu citu. de nullit.  ex dcfcc. iurifdifl. 

nu.22.ff.  de  iurciur. acfcnfir  Corn.  in  conf  1 ts.vilis  ordtn.num.12. 


ariiculis.col.vlr.inIitcraS.vcrflicct  Dofl.vol.i.qui 
busach*rctCr3u.d.conf7J.nu.26.acMcnoc.dcac- 
bit.iud.c.2tiltcaf  190,110. 1 3 .lib.2.cent.2. 

COVICLVS  I 0 DCCCCXLVl. 

argymentvm. 

lutifdidionem  ordinariam  per  feripturam 
effe  probadam : quod  perpccuone  verum 
fit  abunde  difcucituc. 

S  V M M A R I V M. 

1 luriJdiSho  ordinaria  frohatur  ptr/eripturoi ^vtlittra$ 
pairnta,  Et  eufynu.  2. 

3 ludtxnullutprdfumendutrfi, 

4 coram  iudiceordinariovaletj  licet  non  pro 
betur  eius  pote  flas  per  literat  patentes. 

5 Solemnitas  e:.trinfeea  nonprpfumitur,curn  allegatur  eius 

dj^f^us;  alsas  ftcut. 

6 Gefta  pervitartum  EpifeopinonvaUntyniJi  fonjlttdc 

(iui  mandato.  Q»od  dcclarot  vt  nu.j, 

8 Nuneio  iudieis  ordtnar^  quit  tenetur  credere , fecus  nun- 
ciodeUgati.  Bt eur.d.nu.j. 

p lagatocredstur  Jint  htertt  inhis/pud^veniunt  communi 
sure. 

7 o Solemnitas  mandati fafiiper  Epijcopum  vicario  non  de- 

bet pra/umijix  eur. 

l\ Mandatum  Epiftopi  faBumvicario  prpfumitur tquia 
jit  sure  communiy&  ordinario. 

\lABa  agitata  toram  iudice  ordinario  valentdieet  non  pro 
bitur itus potefias per  literaspatentei^ni/i ea  negetur ^nd 
tune  eji  probanda.  Contra.nu.i$. Conciliatio, nu.  14. 
JursfdsBtonemordinariam  negatio  ex  aduerfo faBa  du- 
btam  non facit.Jiexceptio  eam  negantis  non  fuerit  legiti 
mi  probatatif  cur. 

i 6 JursJdiBiont  ^tcary  Epifeopi  ordinaria  ab  aliqua  partiti 
negata,  tunc  fulcit  probare  communem  reputattonem^ 
^ famam . Quod fi  it  vicarius  nullum  jactat  probatio 
nis  ailum  ix  std  vUtriora procedat  fpmnia  , qua  faBa 
fuertnt  ab  illo  erunt  ipfij  iitrt  nulla. 

*7  ABa  agitata  coram  tudtee  ordinario  valent,  licet  non  pro 
btiur  esus  pote  fias  per  Uteras  patentes.fipro  iudice  ordi- 
nariofe  gerebat  itnpore  prolationssftntentip. 

* 8 Senuntia fi tata  Jit  eantra  prffentem , (J  non  reclamant? 

oli^iUtCoritatem  res  iudieatf , ^ partit  tacitu  cojtnfum 
pro  ordinaria  iurifdiBiont prifumitur,t7  contrarium 
ajfercniidncumbit  onus probandi. 

• 9 late  contejtata  coram  iudice  ordinario  per  partest  a fert» 

ti poftea  non  iudseem  eumynon  creditur, ntfi probet, 
^oSemel approbatus  uonpoteft  amplius  reprobari. 


2 Huius  concluHonis  ratio  efl:t  quia  vbi  conceditur 
iurildicltoordinaria  debet  redigi  in  fcnptis  talioqui 
non  ener  oidinarUjVt  aflcruic  idem  Bal.m  d.i.proUi' 
bimtncot.3C.deiurcfif.Ub.10.  permotus  cx.^.  hxc 
autem. in  aiirh.  vtiud.fl.quoqno  fuftrag.xqucm  refert 
Marfvbiilipratidcircovbincgcturiper  tales  fetiptu* 
ras  probari  debet. 

Pr^tcrea,&  ca  rarionc  condUanoiba  confirmatur. 

3 t nultusenimiudex  prxfuincndus  efl»vt  inquit  fial. 

in  I.2.C0I.  la.vcrr.fcd  hisobijeit.  C.dc  femit.  & aqua, 
quoniam  iurifdidio  dl  qualitas  quxdam  accidenta 
lis,quarnatura!iccr  homini  non  incfl;  fed  ita  coinpc'  . 
rit  vnifVt  non  alteri  i propterea  necelTario  probanda 
efl,vi  tradidere  fcnbcn.  in  cd  forte,  pracipue  glo.ia 
vcrb.fcicntia;.dcdcd.in6.fcn(lt  Abb  in  c.  poff  qu5. 
col.vlc.fub  nu.7.  dc  eled.ad  idcm  rcfpondic  Dcc.  in 
conf  5Z2.in  caufade6lionis.coLvlt.nu.i6.  & proba» 
uitV.int.vbifup.nu.  12.  - j 

f Primoloco  condu(ionemdcclarabi$>tvtvaleSr 
afla  agitata  cora  tali  iudice  ordinario»  licet  non  pro 
bccpcriiccras  patenteseiuspotcCUsiVcaflcrucrc  Do. 
Rot.indccif  i.inprin.&cumhacdccifioncconue-  ; 
nit,quod  dccifum  fuicabiifdcm  Do.llot.  in  s.  aliis 
499.valcnt  acia  tit  de  odic.ord.in  amiq  cui  ctia  qua 
drat,  quod  habeturin  dccif  1 5.  alias  3 5 5*  ii  cxccutot 
tir.  dc  dolo»  & contumacia,  in  nouis.  vbi  cautum  cil 
iudicem,vei  exeeutorein  non  teneri  oflendcrc  ongi* 
nariam  fuam  potedatem , & cum  hac  condulione 
tranflt  Mil.  in  reper  in  verb.  Vicanus  ,fcu  odicialis. 
cui  non  cft  diflTimilc.qi  dircimt  Capcl-Tholo  q.  1 1 5» 
n operarii  vbi  habetur»  cpH  operanj  ccdcf^agcrSc 
in  iudicio  non  fa6la  dde  dc  corCi  potedarc,quia  non 
fiiit petitum  »valctprocc£rus»dcdlraiio  quia  licet 

5 aIiasfolcmniras|cxrrinfccanonprefumamr»hoctfl 
intdligimr  quando  allegatur  deiectus  ipfius  lolem* 
oiiatisialiisfcmpcrprzfumiturprofoicinniurc.qua 
uis  cxtrinfcca»vt  vos  admonent  Compo.Io..\ndr.iSc 
Imoi-in{c.cumdi[cdu5dcconfuetu.laf  ini.fcicndu. 
col.7.nu.  1 sin  fi.vcrfvitra  cum  ;.liin.pod  Alcx.ff.de 
verb.obii.&fcquutuscfl  Fcl.inc.ficut.col.  14.1111. iS. 
verf  Fallit  i.dcre  indic. 

His  omnibus  non  diifnnulanter  fuit  aducrfirius 
Bal.inc.  r.^.vlt.in  fi.Mt.ii  inter  do.&  vafal  deinued. 

6 Iis.oria.vbi  in  terminis  concludit, quoilgcfla  | per  vi 
canum  epifeopi  non  valcnt,nifi  condet  dc  cius  inan 
dato  ficutdiciiur  dcicgato»c.  cum  in  iiirc.  dc  odi  ,lc- 
Icg  cuius  Blandi  pronunciatum  fcquitui  BertacU.de  , 
cpifc.in  7-par.  lib.4-q.8. 

7 Verumramen  Bal.  t inptiori  fententia  mancbit.fi 
dicemus, CIUS diflum  debere inrdiigi»  quado  hoc  pe 
ti lur  per  partcm»alias fecus  > quia  tunc  Bald.  male  io 
quumsfuinct,c.xlupcrius  allatis:  quod, 6c  ca  ratione 
conuincit.nam  cx  quo  Vicarius  ipte  habet  ordir.ini 
iurifdiclionc}  illa  cefei  uotoria»  ideo  u6  opus  cd  lU^ 

pio- 
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protere>fccuttniuri^i^ioae  delegari, vrind.c.cuni 
in  iure/lcotTi.<ieIega.ita  docuit  ipicmct  Bald.in  lea 
quide,col.4.poBna.r4  Cdcaccura.  dc in l.i.in  A.C. 

aduerun  quo^tddtfcriplii  Feir.  in  d.c.cum  in 
iorc,coi.pen.poilmMo.in6.deott.  delega.dc  ab  hoc 
nondilTentit  Ror.ind^ccir4'^.alias  i.deoft.in  nou. 
qiixalfcrrhaiKratione.quiarciliccrttalis  iuiifdtdio 
notoria, cum  fu  ordinaria»  Ideo  non  indigcr  ,pba- 
tionCiC- ve(^a,dc  cohabira.clcri.de  mulier,  hoc  idem 
non  latuit  Guid  Pap.q. 3 i2.noncrcdif.diccns.ip  non 
irakt  proceBus  locd  tenenns , nili  confln  dc  ems 
cultatc,  fccuscA  in  ordinarioiudic.cui  tradita 
8 per Spcc.tit.dccita.$.  t .vbt  concluditiq*  nuncio  f lu* 
(tidsordinani  quis  tenet  cttdere,  fecus  in  nucio  dele 

riti>dCiftud'placiiit  Philip.  Fcan. in  c. cum  paraii.col. 

deappcll.&  Condif.  in  tratt.deicg.in  vit.par.in4. 
q.  i .in  n.anp  Prarpo(ie.in  d.c.cG  parat}.col.9.in  i.lim. 
' nuic  Hmilcelhqinot.  Fcl.in  c.  fu  per  his,  coKi-ino. 
K>.&  ii.de  fid.inftr.de  inc  cG iniurc.coI.fi.num.il. 
verf. in  fpedantib.deoff.  dclcg.  volens, credi  legato 
$ ttineliterisin  his, quae  vcniunrc6i  iiirc»  dcexoth.le> 
gactonis, prout  eft  exigere  procurationesi  \ r per  Ror. 
in  dec  17S  .altis  a.legatuscxig&s,dcofti.leg.m  amiq. 
Prxterea  luperioribus  ^ obftat.ni  Iblcmnitas  mi- 
lodaciffiadi  per  £pilcopu  vicario  n6  debet  prxlumi, 
quialblemnitas  mandati  etiam  longo  ipc  intetuc- 
ntente  nonprariiimitur,rccudum  Alexi  in  l.icicndu» 
OOl.S.nii.to.tf.dc  verbobhg.in  quam  tententU  alias 
fbitdecilumtiid.decir.i.al»a&47.dcoftivic.in  nou. 

Hanc  dubitationem  pnrfcnties  Hrl.  in  c.  ficiu.col. 
id.fub  mi.  i i.vertaSa duerte.de  rc ludic  relpondcr.df 
cens41iodaxioma,quodTbiq  circumfeniir,  pro  nia 
dato,lcilicct,non  piatrumi  non  habere  iocu  in  man> 
1 1 datoepilcopit  fiido Icario; quia  fit  iure comimini 
^ordinatio ; i^opraefiimirur  pror.nli  mandato»  nili 
t^emr,ad  quod  probandum  adduat  d.  dcci.  t .aliis 
171  que  ^OQuenit  cum  dcc.499.  allegata  ibi  per  cun* 
<kfn»aUis5.dcofili.Ofdin.in  anriq. 

Eaivlcmverb  priiiioloco  traditam  declarationS 
12  in  qua  dicebamus  ralercadatagiratj  coram  tali  iu 
dicc  ordinario»  iicet  non  probetur  per  Ineras  patCtes 
dus  poreftast  (ic  limrrabis,  vt  non  prc»ccdac»n  ab  ali- 
qua partium  nerenir  eius  poreftaiaiam  tunc  oporte- 
bit t quod  probetur , quia  per  nega  tion^Hi  irs  dubia 
irgl.inter  ftipulanremdF.de  verb.oblig. 

S)  < ConrrJhumrcnfirfcdUiicndo  Alcx.inconfis  I. 
incania  6c  lite  vcricn  cmicr  Petrum  ic  heobO,  coi. 
».num.8Vetl'i.rerpondetuc,hb  d.quem  reldf  RoJd 
Vall.incnnF?  no..^^  vol.i. nempe,  quod  promrirdi- 
Aionc ordinaria  prarlumacur,  Ac  ideo limtgctucfnon 
debeat  prol^ati. 

24*  HancIcribcntiQtr^Sriantiamfic  rollcs.qi ranc 
fion  debeat  probari  plen^.tcd  fufticia t prob.uc»<p  ta* 
lis  habitus  nominaiusAt  coiicr  reputatus  fuent  pro 
iudiccordinanoadhoe » vt  ada  pCr  cum  valeant  ex 
iuribusaddudtsa  Do.Roc.ind.decif.r.drrror.Vanr. 
M rrad.de  nuUii.in  (itquib.qiod.fcmcnr.  nuitre^n. 
:ir.verf  in  aliena  vero,hoc  idcm  e6iirmam  Da  Rot- 
tnd.decir^.aiiiS494.valCr  ada.deotf.btdi.inaniiq. 
dc  indecd.s.alds  1 a$.>tudicit  probare » dcpiobar.  in 
noU.huc  icidem  referendum  eft,  9»  ftataii  Bellam,  tn 
dcc402.inrer  priuatos»  (p  tciiiccr  potcftaslcgart  pro. 
betut  perreftes  probantes  dc  communi  rcpiuatione? 
vr  etiam  concludit  MU.inrcper.mverb.vicanu$,(iue^ 
officialis,cum  nonnullis  alibi  nobis  ad  idcinaddut 
dis  fttpra  in  eonclufionc  communis  erroris,  nu.ii.6w 
vcrr.hmc  etiam,  cum  plur.fcqq. 

£ande  verblimitationd  iubtimitabistVtroU  nega 
x^rioex  adociibtfadauuildidiond  dubiam  noota* 
ciat.li  exceptio  eam  negantis  ndfiicni  legrrmcpto* 
bafa,vrdeci(uiD  leliqoercDom.Rot.indcci.  Aaliif 
ia7.ticdira  petente, no.  /.dcexccp.in  noo.^  diaiio 
nc liquidi  apparet  aii  cu^)ivd'didioMuoiimodi  iit 


quafi  naturalis  Ac  legib.  ac  facrls  vallata  cahonibift. 
pro  ea  fauorabt  liter  pr*funfuar,vt  voluit  gUn  ea  .in 
gl.magna.Ac calirpcndia.de  rc(crip.in  6 At  inc.ilcon 
tra  vnii-in  verb.cpi(copt»dcofti.dclcg.co  lib.d.tradlc 
Hoft.in  lum.derercnp.S.cui  prariudiceticol.  t.dcolf. 
deleg.$.  quciurildidio.  hoc  idem  fenhunt  Do.Rot. 
indec.i.aliis  24.noca>quod  proceftus,  dc  iudi.  in  an- 
tiq  Ac  Guid.Pap.in  q.  3 22. non  creditur, huic  eidem  ra 
lioni  lana  contcx.in  c.  1 .S  ex  partc.de  concclTpneb. 
lib.6.sV  c.  prohoc,  de  haere.lib.d.  & i.fttidcntib.  C.de 
otH.prarrcd.vrb.dum  in  cifdC  prohatur.in  dubio  pre- 
rumendum  cllc»  quod  iurifdidio  alicui  fpcciarim  da 
ta,ccnicacurdara  accumulatiue.Acnon  priuattu^nd 
iunlJidioneordinariS.  quia  illi  faucndu  rft,Ac  fi  c6- 
currant, prarfaenda  cft  ordinaria,  vr  aOcrum  fcnbcn. 
in  pmnis  Abb  Ac  Fcl.  in  ccartcrum,  col.i.de  iudtc.Ac 
. lirmai  Dcc.  in  tonr  t.cql.  1.  deqtia  rc Hiiiiis  alibi 
Fel.inc.paftoralisidcofticord.  vbi  ponit  hoc  pro  re- 
guU»quam  m odo  modis  limitat, poft  Alex,  in  I.Ti- 
tiar  textores,  ft.de  Icg  1 . Ac  Andr.5ic.inc.ftudtnfti.de 
cnH  Icg.rcfert  idem  Occ.in  c0nl.ds4.vilb.  in  fi. Ac  c5- 
probat  Anch.inconl.  i6;.dcitirib.col.t.  Er  adeo  pro 
oulinaria  mnldidion^rxlumic»  vr  quis  vt  iudex  or 
dinarius,non  vt  delega  tus  d pambus  in  dubio  aftUm 
ptus  prarlumamreo  9 lirmiora  cenlcamiir,  quar  iurc 
(.ominum  aguntur, q qu«  lurc  fpcuali,  I citis  militis» 
^.iniliiiamilTus.H.dc  tcfta.  mtlit  proutcdcliidit  Ale. 
inconl>s,qm.col.2.in  pnn.lib.j.  Ac  1nco11r.17.v1io. 
coi.pcn.in  h.(ib.4.qucm  Icquitut  Vam.in  co.trad.de 
nullit.in  iit.de  nullit.cx  dctcd.1ur1rd.ord.nu.27.verf. 
praicrca , qua;  omnia  cuntinnar  idem  Vani,  in  cod. 
irad.i.dc:mlhi.mtit.  quali. lentent.  Ac  prdccU.rcpar. 
poil.iiu. verf Icd  talis. A(  nu.37. 

bed  quarct  a nobisqutipiarncc  ineleganter  profe- 
Ibdo,  nan#ingainu5>tquodperaliquam  cx  pambus 
ni'gcmrciuspo;eftas.quoca(u»vt  modo  tradidimus, 
lurtica  probare  coem  icputaiioncni  Ac  famam:  quid 
n I ftc  vicanus,  vcl  otHcialis  iplc  non  prober  aliquam 
reputationem  ,ncc  aliquem  facirprobationisadd, 
Icd  ad  vltcriora  proccdip:  quid  iuns  ifto  calu,equidA 
inc.)  lumopmione,inhoccaruomn<a  ,quzticrcm 
ab  Ilio  vicanotvclofticiahcpilcopi.qn  nodocuitdc 
CIUS  inandatojlim  nulla  iplo  lurc  ideo  etiam  Ii  cxc6- 
mumcatct,cxcomnmn>carionullaci1ct  ira  mliinili 
conciudiriniiamc.v'cncrabili.col.4.nu.s.dcccn(ib. 
vbi tradit, quod lipetaca dclcgatovt  docear  dcliio 
mandato»  Ac  iplc  alircrnondocucrit  ,quicquid  gera- 
tur per  iplumdit  iploiure  nuUutiK^t  ihidquc  Inno,  di  • 
dum  Icquitur  Fcl.in  c.cum  vnarocol.i.mr.5.  in  fi. 
de otHc. delegata  in  ptopofico  noftro dicerem,  quod 
omnu  ifta  qux  agetciKur'pcrilhimotficialcmcpi- 
krqpicUcntiplbiuicnulU.  » 

Eandem  conchtllonciu  no'!  ram  fecundo  loco  ve 
i7lin\ikcUrcS|Vt  vera  iit,  t H etatnotorium  inioco.qi 
ille  uiis  pro  iudiec  oidinano  ic  gerebat  rAporis  pro- 
bationis icntenci^oamainc  obiicicns  nulliratcm  ac 
defeduni  pbreftans  ludicisquaficaiumnioTusrcpcl- 
lenduftcnc»dc.Fal(calu,cunntmlditt}6iudicanris(tt  • 
patcnsAcnotoria^htcr  p«QbMdanoncrtr:teftc  Bal. 
ia<Uxaqutdein,coi.4.fo<ina.a4.C.deaccu[a.Acia 
l.n  qua  per  caiuiuniam,c6l.Wr.vetfdcindc  qu^Orle 
g^s>C.dcepil.Ae.c]aAealib4faspe‘vbi  dicir  de  lurif 
dU^ioneordinaria  n6  cfte  tidem  faaenda » led  quaii 
pctflMhcuMliiftkere,  quem  rchrendolcquicut  Vane, 
jg^titiqaib  «w>d  fcnr.mi^hTcp.  cum  iliis  nuper  i no 
bisad  idem  dedu^t.s. 

18  Adeo  VI 8 Icttrcmistfaiffcr  lata  contra  przlcn- 
tS,Ac  non  reclamante  ob auihoriratA  rei  iudicatx » Ac 
paaisuciift<onfehiQm,pK)bumfinodi  ordinana  iu 
iildtdioneprzlumcrcturjacconrrariftaircrentijillu 
IciUccr.  qui  proceftit,  non  fiiiOciudicem , incumbe- 
* rcr  onu5probondi,iuxta  dodhnam  Inno.  * commu- 
niter approbasomao  dt€<coia  in  iure.  de  oftic.  deleg. 

Acin 
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& inc.Jnnomiridcco»^  fuit^rd.fufccp.&inc  nihil 
clWcdc^l-  cui  acccdsf  Abb.  in  c.licuti.  in  princ.col. 
vlr.dcrc  mdt. eundem  Innoc.  Icquutuscft  BclUra.in 
dccir.89.  fcnr^tia,  in  eandem  dccifum  ibit  icmentiJ 
d Dom.Hoc.jn  dcc.p. alias  501. (i  pcramrdc  proba.in 
nou.&  in  dccil.^.alias  327.(1  contra  pcccntcin  de  ex- 

* ccpiio.in  nou.&  Innoc-fcntcntiain  c(Ic  • comunitet 
approbaram  rc(hfurCan'ad.indccif.i.vicarius>infi. 
de  pra:l'umptFclcnam  in  c.quoniam  contra.coLi  $. 
uu-  J « .vcrf.quarta  conclu.dcprobat.  vbi  ex  lmo.mS~ 

* te  hanc*  communem  dicir. 

19  Hoc  idem  prartcrca  dicendum  cft  > f G lis  per  ipfas 
partes  coram  huiufmodi  iudicc  fuiflet  contcllatai 
qihcx  poftarterenti  non  rudiccm  cum.non  creditur 
niG  probet, fecundum  Inno.in  de. innotuit,  quem  fc 

uiturBalinl.gcfta.col.pcn.mr.quarronunquid.C 
e re  ludjc.vbi  dicit  ita  tenendum>  & in  Micct  col.l. 
•C-de  piocur.nam  qu2  (cmel  pro  tali  approbaui»  tion 
videor  amplius  reprobare  polTc.c.qd  (emel.de  regu. 
iur.ind.acl.fipropria.S.i.&  ibi  Bal.  ff.de  pctit.harc. 
cuiaccedif  Vant.ind. tracl.de  nullit.  in  tit.dcnullit. 
cxdcfcA.iurird.ordin.nu.2/.&intit.qual.('entcnt*& 
proccfl.iepar.poirnu.^b.veritfed  talis. 

QO^C  LVS  ! 0 DCCCCXLVIL 

ARGVMENTVM. 

piares  referuntur  modi,  quibas  iurifdiiSio 
probatur. 

S  V M M A 1(^1  V M. 

1 lurifdiSho  pnhsixrfxr  impojiuontm  ^ txa^hpntm  eo/* 

UBarumJiut  t*btUarum,^  folutionem  ctJfki  fjdhim 
auttati  buiyfmodi  iuhfdthiuntm prxiendenfi. 

2 lunjdifhonit  adinimftrM$o  probatur  per  tUiiion^  offid» 

Uit  publicatione procUmatutn\  dT  cufiodiam  ciuttatis, 
j JufifJidioprob.Uur  per  receptionem  deeimx. 

4 lurtfdtSUo probatur , iS"  eius  exercitium  ex  captura  delin 

quenttum/s  ex  tranfmi(!uim  ettatiomtm^tamen  obt- 
dteniia  tarum  interueniat. 

5 Ius  imponendi  ^exij^ndigabcliai  arguit  imperium. 

6 JurifdiJitoprobatur , etiam ft femel  tantum  exada  fuerit 

gcAeVia. 

7 lurifdiBto probatur  per  vnicuma£ium  vthtligahc^ fo~ 

luUonti.JiUU  adu!  Jhvnimrfalu , denotet  animum 
facitntuejjeyVtvmuerfalitervtlstpofitdere. 

% lunfdiSlto  probatur  per  vnieum  aHum^veluti  gabelU p> 
Jut:onis,f  non  probetur  ,quodahuspo/^r«t. 

9 luriJiiiSito probatur  tunc p^  vmcnrn  adhtm , cum  rei  fub 
t,  i'uraextoto  alicuifubfuert.feeusjiejiftti  qudpoteji 
ejic  omnino  non /ubie3a. 

loiurifdtdio  probatur  per foUmertShomtn furcarum.  \ 

1 1 lurifdtSiio  probatur ptr  erediionem  furcarum , etiam ^ 
per  centum  annos  non  fumtdequis  homo  fu^enjm  iri 
iUiifureii. 

l i Ius  eUgendi  habens,  iUudnan  amittit y fi Jicterttpef  cent& 
annos,quo4nonehgcm^peianontxptdtihat.  ( 

3 ; lurtfdiatofiuefupenorttas  pro!>atur  tjfe  stitus , ad^uem  ■ 

defrunturappchatioms.Btcmrynu.i^  . . .*.l 
X 5 lunfdt^ho probatur  pergratius &hherationaddeb0it 
fatiji./:tcur,nu.i6. . • u 

1 7 lursfdiiito  probatur  per  gratias  isritberdttmemteiidiBis^i 
faiiasfiue  iUafa£iafinti»paTtsruimbm  tlqflhui  jfimi 
generaliter. 

1 S Jmijdiiiioprobaturperhbtrtltionvfadht  i pfajlatione 

bOH.x^.  .'.I.f  rioi-.k 

l^lurtjuiiiioitrritorp  prohbturptrinfrimnUeominen- 
tta  inr amenta fiddstatHm.  >>) 

20  lurifdiSUo  Umtotif  probatur  ttiam per  inftrmmcnta  Ube ' 

■ rationiiajidehtMCiiS cifr,  ,v'X.  - 

51  iHnfdUitt,  tmitoriprbkdt^rperJiyirumtma 


tia  iuramenta fidrUtatom  ht  JHtifuifinit tanhtm'.' 

22  lurifdtSiio  territorjf  non  precatur  per  mfira  continentia 
iuramentaJidtlitatum/iiiapparcretiuramcntumiUuS 
fuiffe  prafiitum  ab  eo  y qui  non  poterat  illud  praflarta 

2 3 lurifdihioprafumitur  h" probatur  ex  eo,  quodeondanti 
Jiatuta,t)  decretageneralia.  Et  eur,  »//.24.  t 

25  lurifdidioprobatmr  per  flatuta  ^ decretageneralia  eom 

dtta,ttiarnfiiQatffi£iumnonbabuerint.  1 

26  lurifiiShonii  iUisu  prajumitur  ejfe  ahquit  locus , cuielh 

propinquus. 

x-j  luri/didhonu  iUsus  prafumstutefiialiquuloeus ,cui^ 
propinquus, nifi  aUud  ofenderetur. 

Ii 

/K\\CP  iurilBidionis  Tuot  ratio^ 

t t-^ltcjJ  nesinanquisiunldidioncmfinaliqua 
Ciuitaic.vcl  in  aliquo  loco  habere  probare  voluerit^ 
per  impoGtionf  dc  exadionem  colle^arunLnuc  ga>- 
bellarum  1 dc  (blucionC  cenfus  fadam  ciuitari  hin6i 
iurildidlioncm  prxrcndSti, commode  probabit»  a^ 

S.G  quis  ex  qualibet, auth.quib.modis  natur.  c/H.iuiv 
ita  per  illum  ccx.i'cn(itBal.m  I.j.vcr.intexiudbirceix  ^ 
Teacur.  Cdc  nar.libc.  dc  in  I.  data  c^era»  coi.  ip-  circ^ 
tnediu,vcr.ite  bona  ratio  cft»  quia  vidit»  C.  qui  acculX 
ndpof.vbi  dccl.iransquopa^o  deponere  dcbcacte- 
Gis,  vc  ,pbct  vnu  locu  efle  dc  aliqua  iBhrdidionC)  ItHct 
ter  cartera  dicit,  cp  cft  bona  ratio, G tcftis  dic4f » ^ vi-, 
ditholes  illius  loci  foluetecollcdas, que refereodQ? 
Tequit  Marf  in  rub.  C.de  probat.  nu.2'^.>(hs  accedi^ 
Soc.fcn.in  conf  1 87.col.4-nu- 1 5.vcr.confirmant  pr^ 
difta.vol.x.idc  voluit  Rui.  in  conf.x.  nu-4.vol.4- vbi 

2 etiam  addit»9  pcrelc^ioncm (fetalium,! publicar. 
tionem  proclamatum)  & cuftodiam  Ciuitatia  proba 
rur  adminiGratio  iuri('di£lionis.du(dS  fiiit  GiI^.Nat. 
€Oni*672.nu.i.2.&req.)ib4.  AdidcmrnditCmn.in  ( 

* conr.268.pcrrot.vol.4.&incfif.  i85.nu.4-voL3.vb4 

i (bbiungitfCiiam  per  receptionem  decima  t ptpbara 

iurirdi^ioncm.vt  quoq;  Nell.  aiTcrit  in  tra^.de  te(ti^ 
nu.1S3.idSrcfpondlar.in  conr.i66.nu.2.voL4inc|K 
dem  dcicendcre  fnlam  lllulh'.  Albjnconf.6i.6j..6c 
64.Albcrt.Brun.inconn34-nu.i6.interconlUiafeu- . j 

4 dalia.vbi  addit, probari  iurildidionSi  t Gue  eius  excf , 

citium  ex  captura  delinquendum , & tranfmillione 
citationum , (i  tamen  obedientia  earum  interueniat 
nam  fola  citatio  (Ide  prxeeptuin  > quod  facit  Doini*f 
nus.  non  probaret  lurildi^onem » nili  probaremra 
liibd  i ti  obediuennt  d.prxcepto.  prout  etiam  dicit  A i . i 
fli^.indccif.265.nu.ii.  ’ 

ConcluGooisnodr^  ratiocibquia  ius  imponendi, 

5 f & exigendi  gabcllasa^uit  Imperium,  vc  habetur 
in  l.  vcdigaiia,C-de  ved.fic  docet  Bal. io  c.  t .dc  pace 
tenenda. vtSc  cSfene  CanoniGxin  c-fuperquibuldi. 
S.pracccrca»dcvcrb.Ggni.  lic  aibirramswcriain  Soc, 
Scn-in  d.conf.  1 87.nu.3 . nec  imponi  nifi  ab  habenti-: 

« busiurildidioncm  authoreftidem  Socv-in  princ.d*( 
conGlii.tcftem  ad  id  laudando Ban.  ial.prx('criptu»r 
S.vk-ff.de  mune.  & honor.  1 

Eandem conclur.ampliabislocum fibi  vedicar^ 

6 t etiam  0 femel  camum  (ueritexada  gabcIla.nS  pef 
vnicum  adlu  probarur  iuriiUi^o  in  vniucrfum:  iux\ 
ta  lententia  Abb.in  conr.7i.col.2-nu.3-lib.2.&axtc^, 
ri  tradidere  Dodoccs,quos  fup.  longa  (cric  rcccnfui- 
musidc  pCcrtiin  1 lluGrils.  Alban.  coi.  34-nu.x.  & in  d., 
con(^64.nu-  i p.Sc  7p.ad  (p  multa  congerit  Fel.in  c.aM 
diti$)nu.  ip.de  pr^cript  idem  fiiit  dccifuin  m CapeJr 
T:holor.quxll.32'2.itcm  fuirquxntu,ao  prxlcribcns.» 
dc  plurimos  accumulat  Vanc.tra^.dciuii.tmi.quaU 

2i  fcmcn.dc  proceff. 

7 IGudvcliniiimite&fcuocfulficercvnicfiaAunxG 
fic  vniucriaiiS)dc  denoceiammu  Gxcientis  cfTe»  vt  vni  1 
ueiialitcr  velit  poiUdere,  vt  loquit  Abb.  in  d-cdl>  1*1 
nu-3.  & llluGr.  A)ban-ind.con(^64.  nu.  ip.  & mUiti^ 

* hoc  idem  confirmat  Dcc.  in  conr.261 . in  cafu  tran{« 
roii]^deHili?aaU|Coita.9ii»2i.&FeLvbilupfa. 


De  probationib;  ConGLDCCCCXLVIII-  H4 


Secundo  limitabiSfVt  vera  fit  ampliatioi  ffi  n5^- 
'l>ecuriq>  alius  poflTideiCtt  vrauthorcfilnno.inc.dile- 
^us>nu.;.de  cap-mon-dc  in  c.dilcdo>  dcjotfic.  Arch. 
cum  quolcnfitFcl.inc.auditis  nu.ip.de  prxfciipr.Q) 
probauitdc  Anch.tn  cfinc  pofi^ionc>icoI.2o.  & ix. 
«er^.iur.ifhsacccdit  BaLln  l.a.col.p.  nu.;4.  & fcq. 
C.dc  rcmit.Dcc.itidem  in  conr.271.col. 2.  Alcxan.in 
conC68xol.pea.vol.2.atqucIllufir.Alba.  in  d.conli. 
4S4unu.i9.de  7S.5c  exteri  fupradi&i  Dodorcs.]fi  enim 
«liuseratin  poirefiloncitunc  no  nili  inilloa^uexcr 
Citium  incifdiriionisquxritur,  in  qua  iunldi^io  eft 
cxercit3ta,vt  probatur  optime  in  i.  quod  mcoi  /.vir. 
fF.dc  acq.polT.fic  rcTpondit  Rom.in  confi  jdS.prcfens 
conibltatio.nu.1 5.  hoc  idem  para  in  cauditis.  & in 
c.cum  olim,dc  pnefcr.vbi  confiat»  ouod  exerces  iura 
cena  fipifcopalia  folummodo  prxlaibit  in  illis»quae 

I cxercuirJdcm  voluitBar.inl.i./.  fi  quis  hoc  interdi- 
co,fi.de  itin.aC.priua.  QtquidSSicu.in  c.i.derclig. 
dom.dicit  efie  vetum^uod  alio  pofiidcnte  Sc  exerce 
le  vniuerfitiem  iunfdiaionein  in  cenis  aniculis  ctia 
animo  acquirendi  vniQcrralciniurifdidioncm,  non 
per  hoc  acquirat  vnl^ucrfiim  iurildidionis,rcdficut 
diftum  cft,tantum  pbfiidet»&  preferibirquantu  exer 
cuit,cum  nonnullisaliisad  hoc  inmedium  adduClis 
ab  A ufior.in  additad  q.  3 2 } .Ca  p.Thoi. 

9 ' Terrioeandd  amplianon£intcIligas,t& limites» 
vtlocu  habeat  in  his,  qtixfui  natura  debent  ex  toto 
alicui  fiibefic,lecus  fi  cfi  rcs,quz  p6t  efie  omnino  no 
fiibicda : na,tunc  per  vnum  adum.qui  alias  denota* 
loclubie^ioncm  non  inducitur  fiibieclia : id  cdpro> 
baraicx  co.q>  pulchre  conluluit  Fcd.  de  Sen.in  conf. 
l3o.fadum  tale  cfi  qnatdain  domus,  concludens,  9 
iiepilcopus  folitus  cfi  habere  quanam  ab  hofpitali 
non  reli^ofi}»pcrhoo  noinlenurad  oTa  iura  Epileo- 
palia:quia  talis  locus  pot  cllc  non  fubicdus,  Sc  hunc 
ftquitur  Fclan  cLc.audiris,rub  d.nu.  19.de  prxlcri.vbi 
pluribus  materiam  iurildi^onis  explicat. 

10  lurifdinio  t itidem  probatur  per  Iblam  credlionS 
faicaru»vcaitBal.inc  i.col.s.quid  fitinucftit.inl.^p* 
curatorcm,Cmand.dc  uiLdcatborib.S.dc  illo,dc  ibi 
gl.&  Floria.fi.  dcvliifhi.  idem  tefiatur  Occi.in  confi 
249*in  prin.pofiOldr.in  conC  idi.incip.Thcma  tale 
cfi.IdcmconfirmatAibcr.Bran.inconr.34.nu.i6.in* 
ter  coDr.fcudaliaitradiditdc  Cafia.in  confuct.tit.  des 
mfiiccs»&droids./.8.  ver.lercgncs.nu.2. 

II  • Q^odpoftremum  ampliabis,vc  proccdantcc  fi  pet 
cenram  annosnon  fiicritaliquishoino  iufpcnlusia 
illis  furcis, vt  volunt  Bal.de  Florian.ind.l.  dc  arborib. 
$uie  illo,pcr  gl.inccum  ecclefia,dccau.pofl'.&;  pro- 
ptiet.de  idem  Flqrta.tn  l.reruituccs,la  grande, fi.de  Id: 
vit.cuirci  optime  fauet,  quod  dixit  Ban.  in  l.in  filijs, 

12  G.dcdecuc.  iib.  10.  quod  habens  lus  eligendi  f illud 
non  amittat»  fi  fteterit  per  centum  annos , quod  non 
elegeritiquia  non  expediebat, 
t i Huc  aceedit,quod  iunldidio  f fiuc  fuperioritas  ^ 
baturcfieillius»adqucm  def^iuur  appellationes, 
vt  videte  cfi  cx  c.  fi  duob.  S.deniquc , dc  appellatdta 
te^onditlilufitiik  Alban.inconll62.num.8.dcind. 
coor.64.nu.8. 

•MdemrenfitCrauc.inconr.209.nu.p.dc  10. 

44  Quod  ex  co  fit»  f quia  femper  appdlationcs  fblent 
dcdraEt  dirigi  ad  illum, qui  cfifiipt^or  in  iurifdiftio 
. De,vci.i  ProconfiiIibiu,dc  l.prccipimus,C.dc  appcll. 
fic  Uiuftt.AIbaD.vbi  lupra,dc  Jocet  in  c.Roinana,$. 
debet,  Jcappci.ind. 

15  Inlupctiurildidio  probatur  t per  gratias,  delibera 
tioQCs  k delicis  fa^Us ; vt  piobatlllufir.  Albanus  io 
conE64.nu.14. 

j6  Cuiusracioefi,tquiatalcsaduspenincntadPria 
cjprsitcfie  Bar.in  l.rdcgati,fi.de  poen. 

17  ifiudampliabisifiue  fadz  fint  in  particularibus  ca 
fibus,fiuc  gcncialitcr,  prout  dicit  lUufir.  Aibau.m  d. 


18  Amplia  fecundo  ,t  quod  etiam  prob.atur  per  libe- 
rationes fadhis  i prxfiationc  homagij,  vtauthor  cfi 
Soc.fen.in  conf.  i87.nu.  lo.vol.i. 

19  Prxtcrea  in  pbarionciurildidionis  territorii  tplu- 
rimum  valent  Jhftrumcnta  continentia  iuranienta 
fidelitatum^  refie  lllufir.  A Iban.in  d.  coni'64.nu.  i j. 
vbi  tefiem  adidlaudatlo.  And.  & alios  in  c.li  Jiligc 
ti,dc  praelcript.Abb.in  c.cu  k nobis,  col.z-vcrf.  ioan. 
And.lbluit.co.tir.de  Bal.in  prin.Ccol.4. 

20  'Quamiprobarionein  ampliare  poteris,  f vt  etiam 
probaur  iurirdidio  per  iftfiruradra  libera tionisd  fi- 
delitate; quoniam  priuario  przlupponir  habitum. c. 
diflblutum,dcderpon.impubcru.tradit  Bal.in  l.mo- 
ucor.  C.  dc  feruis  export.  ad  idem  relponditOldr.in 
conf.296.ad  fin.  dc  confirmat  Soc.in  conf.  1 87.num. 
i2.volum.t. 

21  Attamen  hanc  limitabis  procederetin  anriquillt 
mis  tantum,  in  quibus  non  porefi  fieri  probatio  per 
teftcsjVtaflcrant  Abb.ind  ca.cum  a nobis,  dc  Socin. 
fcn.vbi  lupra.-‘- 

22  Eandem  velimlimitesfecundb,f quandoapparc 
reriuramemum  fidcliutisfuificprefiitum  abeo, qui 
non  poterat  illud  praEfiarc,quia  alias  pollidcrct;  tunc 
enim  portalia  iuramcnra  fidelitatum  non  diceretur 
translata  qua fipoflclTio  iurifdidionisinaliquCi,ncc 
fublara  i primo  polTcflbre,  vt  tradit  Bald.inl.i.  verf 
nunc  acccdamus.C.dc  fcr.de  aq.  quem  rtfvn  Bmain 
conf.  zo.nu.  2 1 . j nrcr  fetida  I ia . 

23  PoteritEt  iurildicho  prxfumi  dc  probari , f cx  co, 
quod  condantur  fiaruradcdccrcragcncralia,iuxca 
IcntEtiani  Bar.in  l.omncs populi,  ff.deiuftiria  & lur. 
de  in  1. 1. fi.de  inrifd.omniuin  iud.cui  accedit  Bald.in 
1 nonnulli.Cdc  lentent,  idem  voluit  Inno,  in  c.  cum 
omncs.dcconftit.quoddcprobauitSoc.  mn.in  conf. 
96.nu.22.voi.4.de  lllufir.  Alban.inconf.64.nu.9. 

24  Quod  de  ratione  coin  probainr:  f na  in  condere  fia 

tura ,dc  decreta  genera I ia  ad  decifionem  quarumcun 
que  caularum  ciuilium  dc  criminalium  in  aliquo  ter 
ritorio  pertinet  ad  Principes,  vtrradit  Bar.in  l.omncs 
populi,in  primxqusft.qucm  fequitur  llluftrifs.  Ai* 
in  d.conf.64.  nu.p.  ' • 

25  Hoc  ampliandurn  cfi,  vt  verum  fit,  f etiam  fi  talia 
fiatuta  dc  decreta  cficdum  non  habucrinr;nam  fatis 
cft,quod  ipfc  Princeps  mSdaucnt ca  publicari , dc  ita 
fuerint  publicata,  dc  in  hac  nofir.1  fadi  fpcciedc  pu* 
blicationccdiifioram,vel  bannorum,  tradit  Inna  in 
cdile£hi9»col.s.infidc  2.vcrligencraltsautcm  poflcf 
fio, de  c^.  monach.  vbi  expretsE  aiteenteri  acquifi» 
tam  pofieflionem  iurifdidionis  in  aliqua  Ouirarc» 
vel  prouinda-peteum  at2um , etiam  fi  nullus  incur* 

* rar  in  ipfum  cdiifiutn,  vel  bannum»  dede  * communi 
atteftatur  lIJufiHls.  Alban.in  d.  conf  64^  num.  io.  vbi 
alios  idem^entiontes  adducit. 

26  Poftremdiurifdidlionisillinsfprzfumimrefle  ali 

Suis  lcKus,cui  cfi  propinquus»  vt  cenfuit  Hieronym; 
c Monr.in  trad.fin.  r^.c.83- 
27  Quod  limitabis,!  ninaliudoftcndcictUTi  ficafic* 
rit  idem  Hieronym.  vbi  fup. 

•it 

COf^CLV/lO  DCCCCXLVlll. 
ARGVMENTVM. 

• I 

An  & quando  teftibus  fingularibus  probe« 
tur  iurifdidio,atque  etiam  per  teftem  co» 


cum. 


S VMMARIVM. 


hmfdiiUoprobMttt 
Contrarium,  au.z.- 


3 lurifdiOio 


lofephiMafeardi  ' 

» mcti.nn.ii.idem voIuitCWiPap-ind-dtcifio-f^J 

* ^^rftmmripiiBiamiSbiciimfhifirnf^HittJini  cunjquibusfenfitPurpu.indi.i.nu.ioi.&priashi». 

fi4,praitndit  viu  iurifdtUioiniaatur : nm  tum  ad  Spetin  iit.de  tefle,/.6.nu.  i J.  hos  eriS  rcquicui  Cabfc 

vnam  laMum^Kitmfi  quodiUitm  vbifup.nu.2].vcrf.hocumcn.licctiimcoocilinA 

txtmfhilaraiidamoi^atur-  *!  i dedit»tCrau.ind.eonf.7«.nu.6.vbiait,qaodUcetlf 

A Gnmptrfinguta  gnarum  fniatur.  ftcs  inferant  ad  adusdiawobveluri  quia  vnnsdcfxy 

5 Tataimueouutmtuttimkxo^imporrfnfiimtirtatiru  nat vidifle decapitaii horoicidm. ato fiirei fufpfa^ 

’ amniiusatoujuutfiigularn^mtauoufiatdt/uifii  aliidcaliisa&ibusdiacr(is.neccflari6cafflcn  innoSt 

tia  protatiouii.  adprabaiionemiurifdifhonis.vt&aitSoc.iun.iniL 

6 StntJndattt^ummproharUamrifiiilmti^iavuut  coa£99.na.i).SctcfpoiidentCorn.  ind.conf.  34-iB 

'^dip<iiutdtvuoaSuadiuidtaUo,eurmmuoaal . | Utetal.dcind.c6r.247.inlitctaL.rol.;.Io.deAini» 

7 Siutularilaittjiuminprotiaudaiur^diSnmuauuoaf,  in  coni.i.nu.6i.l(.imin.fen.inconf.i62.nu.33.vol.i> 

^ fumiUifuuttnti/ittiufaacprmafaUtliattiuttrm  fubdcns>  quod  vbi  agitur  de  probanda  iniiididioae 

non  eouutuiai  dt  loto  , umfon , /mfiuis , tfcaufs  ingcncie.Infficiatdiueirotumtcftimoniilio  fpeae. 

fcintia.  • mi’  N3.ind.naa.deteftib.nn.i8j.ac  iSs.Rol.i Val.in 

8 lirildifliofotin probari ptritjiamcammt  con(.8i.nu.42.vol.i.quoinlocottaditiqood^ando 

9 Catui  it/lit  tn  prtAanda  iurifditiuui quomodo  dapontre  aginit  de  probanda  iutifdiaiaae  in  gcnercitenet  Cn* 

' dtbtaldTiiulunrdtvidauu.  gularcsprobcntinammnc  non  nocet  dincrfitastem* 

loCcniuftiidtponinitfuodaudiuHdriuttrfuit.irt-prt^  poris,vcl  loci:  quia  iftanoneft  proprii  fingularirai. 

bat  qui^popjfiotum  dominij iurifdiihouu,  «w»  iut  m etenim  licet  didi  teftes  difiictant  in  loco,  vel  tempot 

. redcuincaurafdentiz,acinmodofcicndi,qqihal>et 

mt  per  dinerla  media , non  dicuntur  differre  in  fa  do 
Y),..._f.~t.illoSiquaimod6tccenfuimus,modo(  4 prindpaU:namperGogulagencramtgcnosprobai 
, J^leCtCr iurifdidio  etiam probamttpit teftes  tut.Bal.in  d.c.licet.nu.9.detefti.vbiquatrit.  fiinprtri 
fingularestVt  qnipiunmi  e<  noftris  tradidere,  fte  In-  banda  iurifdidione  vnus  teflisdicat,  quod  vidit  ciet 
noc.inc.qoalitcr,8cquando,ili.col.i.nu.2.  vctfic.ac  ceti  vnuin  adum  iurirdiaionis,acaliusdidtdeaIio  < 
idem  quod  hic  dicitur , de  accnfat.  6c  ibi  etiam  loan.  adu.nuquid  probent  eum  vfum  iutifdiaionis . didi 

And.Anch.inconC176.vifadiligentet.col.vlt.  nu.j.  rcfpondcrc  Innoc.quod  nonaiuia  talcsteftes  (int  fin 

* Bal.inconf.?i4-nu.4.vol.s.  vbi de *c6muni opinio-  gularesiple autem inquitreCpoadendomeiTe, quod 

nctcftatur  Fel.inc.liceleiquadam.col.4.ver(.fcc0-  Ite;  nam  cum ittiadusocm^flint exerceri, nifipet 

dolimitudcteftib-Soc.fen.in  conl.i»$.nn.  j.volu.i.  quoddam  ptxambuluro,ideft>fedendopronibunal^ 

A lei.in  conC  j-fupet  ptoceffu.col.  4.  vetf.  nec  ptzdi-  In  hoc  ptxambulo  dicnniur  cdteftcs.  ex  hoc  enim  dr 

aitobftat.lib.4XJuid.Pap.indec.S44-qnidam  degit.  probata  quaGpoffeflioiurifdidioniJ,n6obftantc>^ 

Aict.inconf.4aaium.3.1^rp.in  I.J.nu.ioi.acfcq.ffG  adusfpccifici  fintGngulates,  quoniam  ddcendnnt 

cctt.pet.Cutt.ionan  conC64.nu.7.Crauet.in  conCy».  ex  vna  fonte,  ficuu  p^ant  gradus , qui  dcftenduqq 

num.6.Soc.iun.in  conf.99.nu  1 j.col.  2.  Com.  in  c6f.  de  vno  ftipite.item  quonii  genus  teptjfcntatut  eften 

a7J.inliietaCvol.j.atinconf.286.col.5.at6.  fubli'  tialitcr,acctiaminluitiuainqualibctfuafpcae- 

tcraG.8tHeod.*ol.j.8cinconf. jx.in literaLdcin  Vel tefpondeti potdfcftcnndum loiAnd. in d.&  i 

conf.247.in  Utera  L.vol.1.  R.uin.  in  conf.  5 3 . num.  1.  quaUtct,&  quadacol.;.  vetCdc  idemaleaccufat.  vbi 
vol.4.aeinconf.67.nOm.iS  Vol.sJJd.intrad.dete-  J inquit,quodtlicetaliqnivideitattenere,qu«rfvta- 
ftib.nu.i  8 J.cum  nonnullis  aliisadidcollcdisiGab.  cunqtquifpiamaUquid  probate  teneturaiiGieftctdo 

lib.ixommun.conduCot.deteftib.ceindu.2.nu.i2.  loco,tempore>pcrfonisAomnibus  aliisconcocdit  | 

in i.illationc . noo  habeanratptoplutibus,  tanauamquodomne* 

a In  contrariam  t detendere  fententiam  multi  ab  fiBtinaisteftimonijsCngulates;  hoctamen  vOTint 

eodemGabtjdatiind.cond.i.deteftib4ui.2o.vetC  noneft,niGdics,locut,&  perfonaeGentdeGibftSm 

contrariam  opinionem . f ptobationfeprontnonfunt.qnandoagilOTdeproba- .r 

Cztcrum  hzc  feribentium  diOenGo  lollitnr,  G di-  da  iunldidioncin  genetede  ideo  non  minus  iquam 

J cemus,concluf.nofttam  procedere,  quando  tagimr  plurium  valebit  totum  teftimonium . 

de  probando  in  genere  iuiiftjidionero,  contrarii  ve-  Poftremb  nos  tcfpodere  polTumus  pnmr  alios  et 
ibopintooemlocumhabcte,cfiqu«citutdevnafpe-  6 eo,  fcii  icet  contingere,  f quod  lingulatitast  cilium, 
cie  iurifdiaionis  tamu:nam  tunc  teftes  diut  fe  tefet-  in  probanda  iurifdiiftione,quia  vnus  deponar  de  vno 

le  ad  eandb  fpedem  iuiifdidioni$,noo  quoad  diuct-  aftu , alius  de  alio,  non  noceat:proptttei<luod  qui-  r t 

fas.excmpligratia,G  duo  tcAcs  deponant  de  diiierlii  libet  ilorum  afiuum  , de  1^  vnus  cantbrn  tcftisde- 

aaibuseiumfpcciciiutifdidiotus,  diceturprobata  ponit, (atiscftadinduccndumi&ptobandamiunf' 

iutifdidichquoad  illam  fpeciem  iniifdiAionis:  fed  G didionem,  non  Iccus  • ac  G ea  probata  cQct  pes  duos  t s 

duo  tcftcsdeponcrit  dc  diucrGs  fpecieb.  iurildidio-  teftes , vt  in  ampliatione  ad  iupcriocem  conduGo^ 
nis,  vt  quia  vnus  deponeret  dc  adu  meti  iinpaij , al-  nem  dicebamus : & allemii  Bald.  in  d.  conf.  s 14, 

teidc  aduiutifdidionisGmplicis,aliasdehonoccAc  «.volum.  5.  nimimmigiturGea  Gngularirasnoo  p£~. 

Kueritia  cxtraiudicialiiifti  teftes  nO  Rabunt, nec  fa  ficiat ; ita  tcfponfum  i CaftrenG  deprehendi  jn  com 

ciStplcoiphation£,quoadvnaijbeci£,fedbea^qoo  Gl.ii3.concrafupenusconGilca.coUi.nu.3.6c4,verC 
adipiumgcnusi&itadeclatantOflhndncaf.tj.nu.  item  poffet  quis  obijccrc.  vol.  t.  ' 't 

24.Rui.ind.conf.67.nu.ts.vol.s.&Cur.iun.ind.cDf.  His  ita  dcdoditcldemconclunoocmvclimam- 

O4.n.7.vbiinquit,quod  Gvnu»teftiadixeiit,<evidif-  7 plies  , vtprocedat,t  Gueteftes  GntGngulaitsfuper 

fc,9dicLuozfcceraifulj^aliqucro,aUusdicicde  loco  , Gue  fupertcmpoie.  Gnefuperpetfonis-  Gue 

aliaCorpcoGonedie  Martis,  aUmde  alia  dieMctdi-  fupercauGsfcicntix.Gucfupetfu^didisomnibuk 

tij,  licet  fmtGngoIaresrcfpcdudiucrlacumfufpefio-  dummodoGntconteftcsGiperfadoprincipali.pto- 

nQ,&  tcmporam,tn  probant,  quia  non  int<ditillc,p-  ut  notant  Gipradidi  Oodotcs,dcprefcrtim  Purpur. 

bare  fufpcnfioncs/cd  iurildidionem,quz  probaiex  ind.l.i.iium.i02.&  Bcnachunfuo  repertor.  vetC  te- 

fufpcnGonib.&GctcfpeduGnisnonfuntlwgularis.  ihumlinpugnaao,nuinc.72.vbidicit,quod  Gqiiis  1 

& ita  Et  dicit  Bart.in  lob  carmen!,  f.  vit.  ff.  de  tefiib.  velit  probate  iimididionem  , Sc  per  aliquos  teftes 

atq;  Caftr.  in  conf.  3 So.  iudex  eft  minifter  Dei  in  ter-  probet  fe  cxercuiffe  iurifdidioncm  in  loco , dc  quo 

tis.col.vlt.nn.7.vciliteropoftto,vol.2Afe«iiturex2  agirar,UcctincauGsdifaepent,Scinloco,&intcra- 

CGl.Vinceo.Fcan,  in  decib  101.  incaulaiuRcgiaca-  poic,dc  in  pctioois,aonocct:vcibi  gratiai  quatitur  1 

tcfici 
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C.dciiitc  fi£cJHj;^o.fic,dccijii«|c5ui(Jj  I\H?,ifl>dc5if- 
3 56.in'H.A’fflInHccif.36i.nu.i7.&  Alc.dcprsfiimp. 
reg.  3 .pc^funi.  i4.nu.7.quosauthorcsad  id  probandu 
adducit  CaephaJii  c^nUi  j2.nu.4!^ ^ 

Ncc  id  curita  bat  ratione  caret:  nani  f delegatus 

CaIhinbt<pA,mlui)j4Aih.‘*.i:3nL'  O.  nr.^:rr 

uuKBwpata<»tacciu,44.->.i  • . on- m:-..  Rationc  hanc  rationcconfirmo.  et^^^^^ 

..iSeCundoconclunvcUrt» amplies  vMt  wriliiiiUoi  J gatusfnon  hajjc.ar-vml4l«W5ften«iir4ie,  lanore.f^^ 
poHitcr  Piobaciper  teftein  ctccum  > iu*tA'fcntciuian>  deiurild.omn.iud.  Icd  cain  habeat  ex  accidenti»  non 

Wantrt^fctCfte,1>.'^»46. vct(.  fcd  qualiter  tcRUl  ^tat»  lubfaii  «idiee  non  tencat^u- 

abUur  c*cua<quo  iti  loco  docet  aiaro  quo  pa  Ao  rfie  4 credere, t ci^li  iud«*  adcrcrctdc  delegatutnsy  t rnlum 
I I +/T,  cftiRo  attrivVa  >i«conl.Ju.nu.34*'&fcQavol.i.& 


tefteiqootnodofidft^^  iurildi^oneiu  cxercuit/<6c. 
vnus  (cAis  rcrponderjquoniaai  .vidi  eum  liifi»ndr,Tc. 
loannem  die  Lunat  * aiius  didtquia.Kidi  exoculari' 
BemitndieMartis,  &.aliusiiqBi  viduquod  cognouio 
dteaufa dic  Mercurii  i ■& .fiede  aliis: .probans 
omnes, quoniam  omnes  itddumbooani  caulam-.luir 
teilimonii)proutctiam  videntur  rcddfltCi/idicAui;^ 
eft  yiciQos.tcllc-Purpu.  in  d.1.4.  nm-ioav-dc  probauis 
GukioftapaiodtdlclC^M'  m;-»! 


A 


cfti R.ol4f^V>J>i« conl'.j9*i»u.34*'& fcqivol.i.&  ; 
\dco debet jvfiibafi  ciuspotflftas,&iiuriidKbio  perex  ^ 
hibitionciu  r^qiipti  ih  probanti  forma y-prouf  vitra 
iuptadidos  npt^pAJcx/in  conf.  if,  libu7* & in  couf. 
200.infi.lib.2.quein  icfcredolcquiturVam.de  nui. 

fcntcm.cxd4(^dutifd.ord.nu.i8..  • .< 

. Qonpluiiprifub  am plia, f vt  filcmelforct  exhibi- 
tQ»ac  parte  vocata  rcgidracu,&  podea  atniilutn.pof- 
ietpet.tf  dcsdqponemes  fuper  tcnoreillius,  & airtif- 
fiouc,pt(foarVUcundum  glo.in  c.  cu  Olini,pcr  illum 
texutt  vqt.repr  chcnfioneni.<Sc  ibi  Abb.in  fi  Ac  piinili 
& inc.dcuti,dc7c  iud‘C.  idc  voluitBal.  ihdd.  i.  Cdc 
inand^cptui  At  iu  dccifum  fuit  D9iu.(R.ot.  in  deCi 
zt.alias/K\f?'!S"^^**^*‘‘^'”  dubium,cal.3.in  prin.poft  . 
nu.y.dc  conccf.prib.in  nou.  idq;  egregie  tradirSpe. 
inS-vidcnclum  icllaupodptin.lubnu.i.dcptob.quS  • 
Icquiuu  V aot.iotit.quib*  modis  Icntcqu  nul.rcpara. 
polT.  nu.  4;.  & nosiatiusauthoritatibiuconfirmaurt 
inu.sinconduC'it7;i<wlluiotisfac'uiras,  nu.t1.in2. 
limitatione.  ••a  - •v' 

Secundo  veliiji  amplies, f vr  £t  eo  in  cafn  poflet  p 
bah  confugiendo  adipium  dolegaiitcvvrkoc decla- 
raret,prout  dicit.Hod.ih  dt.dereciifcStvlt.cbl.pcnur. 
Sc  comprobaut  Roin,  m-biciaiduin»  tf.de  vcrb.obli. 
Alcx.in  l.i.tf.dQodt.prastorilaf.inl.adnnOncndi.col. 
54.tf.de  iurciur.  Fcly.pod  alios,  ind.c>cum  in  iure.6c 
Vant.ind.fit.de  nuIlK.lcnteat.exdcfcft.iarifdi.ordi. 
d.nu.zS.vcrf.aut  Uabcndus.iSc  ind.tit.quibtmod.lcnt. 
nui.tcpar.potf-nu.42.  V-'-- 

Landem  conclulilimitabis.tqiro  ad  qtialitarEcau 
fx  tribuentis  iuriIdi£lioniscxcratiu,quia  fatis  crit,q> 
ea  deducatur  in  lrbdlon’!txoadnrc  po.lit  indici  .licet 
dcciusvcritatcjlubitari  polfir^  iuxt.iiitfani  Bufrnn  c. 
exterum, verf.  venio  adgLdciiid.qucm  liquitur  Mil. 
indioicpoit.inrvcrbo.iudc».  cn  yhk.proccdcrc.Lap. 
inalleg.5Simeip-.mDcinomtne»ptacLims»  nn.4.inii. 
&in  aneg.(54Jiuquidcc<lclia.potfpriH.&  VantiVbi» 
fup.num.52lVcr.l5caduc^enda^nfucri^quibusaddo 
Ang.incwf.6ididumdaiiituni,nii.j/^Fcly.inc.licet 
caulam,"num^o;dc  prob.  & Parifin  ednlip4.bcncfi- 

* » S^blftuitttaincn,1^iodfiiprincipioadimpcdi5 

" «fa-toiiaia-oncm  quat,.ashdmfmodi«  aduerfo 

amiffum.  . . .i;.  ... 


p poofct«debcat:ihqulcn4quoddfiponatv  m>4i»k» 
acintofuiDimiodin.taJi villa  dc  imndato.talasdui[ 
pn80oni2anK«erflit^C5caualcat*i&  3udiuit»q>4>aft 
titamAiit, 'acfitdeaUi5aaib.fi  vero  videat,  itaKftitf  • 
cabirttf«9  vidit, & au^uir,  vi  fiipra,  prout  dicit  jdem 
Spcc-vbi  fijpta,pcr  tcx.io  c.licctAc  probat.  &.  tj.iowr 
dii(kl()$,de  fidcin(bu*&  quod  tcftis  ita  dcppnensfi»?  1 
' per ittitfd irione prab«t»notat  Bal-m  c.cuin  caufiiqih 
ilTiiitt.apidettifiib- < . .1  . ' 

niBiUjcctiden^Bal^tccenfcwaliqiioscoqttailcnhW 
testu  eo, grdu^di^oiuris  fit  At  plcrunqucconlillat 
W8pfifctt>usiwn5.vtraetun»aanuxtu.miniporjukii  & 
fimpiof  imtiTdili  iojcoiicludit  tamen,  quod  iu  prob# 
lo-datqoiafi  poifelTioaB  dominii  iurifdiAionis>;tpftis 
fftHtrr4leponena probetdffldnon infia»& quodfitc-  : 
plicateturiiquod  dominiu  nd.pofiidcatur,  ncc  quali» 
lofpondcndum  effe^  quod.diMum  tcftis  cx  bono , 6; 
aquoifitcrptctaadumityiac  ideo  intclligitor  de  quo* 
daniAominatu  ma  cci3li,at  fi»paficiali,&  non  defi- 
HitiUttdominiwquonUin  tefiis  nonloquituttanqua 
philoldphus  vcl  magius  litccaitU6,letl  tanquam  me-  < 
diocriter  intelUgfiqsMnon  WUh  <l«b«efl'c  opinino 
frol^ficut  VAMlhff  eminentis  Icicn 

tix,  vt^ufdcm  l^i  VPtbis  v»r» 


lO  ^ C pv S'i^ ^ DCCCC^LIX. 

...  ,lit  ''.•■».■■•>‘1  u. 

i A R G V M E N T V M. 


I » 


.'ifl,-: 


lurifdidio  delegati  qildtiTodo  per  fcri|)tu- 
fiis  proluetur.  !j,- , 1 


M M A R I V M. 


'f  luriJHiiho  dAegstiptrJeripturasifl probanda. 

a DtUgatuinanpr^^nituratifitonfndtdtUpiitl^. 

} Dtlegatuf  nonbabet  iurifdipiotum  tialuraUtn  ,fedtMafi 
eidoiti.  - 


amifum.  - - , < ■ r 

6 iurij£aiodtl$g*n  poteR probari  eor^ugmdoadqijum 
dtUgatum  cum  r^riptum  tfn  exhibitum,  ac  parte  vo- 
cata rigiflratum,tJ‘  pqfitaami^um. 

j 'Qudlitai  caufa  tribuentis  turijdiatonit  tsetrcttiutn  Jatis^ 
c 4jl,quod  deducatur  in  libello,  vt  conRart poffit  iudici,lt 

t cet  de  eius  ver  itat»  dubiuripojii^-  ..  . . 

5 :QuaiHas  cauJftribtttiUh  mr^aionisoetretUS^fiaprtn 
■ . cipio  ad  impediendam  iAri/diRionem  ex  adiurjo  nega. 
i tafueritjunsmartttftprdoatsda. 

jo  .Qualitas  caujle  tribuentis  iuriJdiSJionit  exerestium  cu  a 
principio  ad  impediendam  iuryUiRtonim  cx  aduerjb 
•j  negata fummaru probanda  eft,  tstne  aliter  qudmptr  tst 
ramentum,^  vnseumteRemdebet  probari,  • 

'iarifdiaio  ptUMS,  arguJ.i»S«  prohibitfi. 


negata  fucrit>iaUcm  luminaric  probari  debebit , le- 
* cundmn.*.taav)it?ncm opinionem  Dotk.dcquapcr 
Alex.in  cont  vcri.prxtcrea,  lib.4*&  Fclin  c. 

liclcricus  laicu  m»col . i.  verf.  i .coc  lufio,dc  for.co  prt. 

9 Sedalitcrpiobancla.crittqiidm  periurm,  vcl  vni*' 
cum  tcftcirijVtplacuitlnnoc.in  c.h^r  literis,  dere- 
fciript.cuiacceditBaJ.inl.prxfcriptionc.col.p.vcrfic;:! 
4.quxro»C,ficontra.ius,  vcl  vtiLpulblic.  & fcquitur 
Vant.d.nUi5  i'  verf.  &.fi  d principio. 

Fixe  pauca  dc  probatione  iurildidlonis  delegarz 
difta  rint:c«tcra,qux  hic  defidaatur tibi  fuppedita-; 
bit  Vant.abundc  iis in locis, quos  modo  retulimus,3c 
nos  anteaeade  enuclcauimus  in  conclu.491 . Sc  492.' 
dclcgatiouid  eos  locos  ego  Icd or  te  tei/cio. 


..  .<  *'fi  l- 
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r.,.- 


An  iudex  iudi<ii*c  debeat  fe^un^  cbnfcica 
tiam,an  fecundum  aUcgata>  & probata. 

&VMMARIVM^-  - 


3 h$dtx  dtbrt  mdicarr  fKunittm  aJkgaU  iy i nOH 

ftcxHdmmfmmeo)ifcumtiam.Etcur‘iHU:f. 

4 Jxdtx  potifb  iuditar*  fecundum  prcpriairi-iohfeitmiantt 

} quando  tx  aHquueon^fftontcorutye^Ji^viuavqttia- 
i iia^ttiamp nonjtt  rtddaa  infmpthiHprottffu , 
inclinant  ad  hociuditandum.  : 

i ludjxpit  iudicunficundtipi^prittmtdh^  eoit 

Miont  coTAin  fi  viud^Mifaffa,ea  iffa  tonfijjio  faUa 
'fitarit  ei  tmquam  tuditi,  non  tanquaperfonaprtuatA. 

6 IdUx non  ruognofiem fupiriorem,vt Papajotllmpera-- 

^ tor,pottfiiudkanfiimdum\pr<^amtonfeimtiam, 

7 lkdrnitiStnmont  fiepremi'poffum  iudiean  fecundum 

::  fiunt  tbnfiitntuim.  Contrarium, »».  8.- . . j i ; - ; i . ; 

9 ludMmnoiorqtpoufifimndufuic^cntM^ 
loIUdtxintaufiunnmuUdthH  fecundum  fuiuntonfiun. 

-Mammditart.C<mtrariuni,nu.ti.  > - 
1 1 ludtx  tx  caufa  non  dtduUa  fnct  aOegata poitjlfirre ftn- 
. tentiam , t&fitlecfaai  VeritaU  inff^Kiiudicitndii  ejl, 

1 j rudexcumpoteSiinfiriptis,  iy fine  fcriput pronuntiare, 

• '-pot ifi  ia  iuduando  propriant  confiientiam fiqui. 
Contrarium,  nu.  14. 

15  Judex poteH  *udiearifituhdumfHam4onfcitntiam,eum 

agitur  ieerifiiinituuyiotumarta. 

16  Tudex  debet  ii/ditarenmfiettadumaSa , fy‘probata,fid 
. fimddumfuam  eonfiittttiam , cum  ipfiveritai  eertilu- 
. . dinalittr  eft  nota,  Contrarium,nu.  17. 

I S ludexpotefi  ahfolutre  reumficundum propriam  confiita 
tiam,  litet  ipfifiiot  reum  tfe  mttnttjjimum,  iy  accufa- 
tor  nonprobauerit^  Contrarium,  nu.  Ip. 

2 O ludtx  pote  fi  tuditare  iuxta  confiientiam fuam  fit  udum 

. id, ^uad probatio  opnditinfiert,  non  quod  completa. 

'•t'  :■!  '.■•T  ' , , 

1 Pf  1 1 e - ^PUt*t*Oinccccrtc  contcmn6 
4‘'  da foir inter noftrosgloffatorcs 

iilris  duili.s,Martinumfcilicct,&  loanncmj&poftca 
per  rcccntiorcs  fcribehrcs  ftifius  agitata  .vrmni  iudex: 
in  his,qu*  conttouemin^cur  coram  eo>iuxta  cdicien- 
tiam  iuan)i&  vt  Deas,qn  fibi  tanqua-priuato  peralH 
que  ienTuincorporisaliquidcon  ^at>an  potius  (ecun 
dQ  probationesin  iudicifi dedudas iudicaro debeat 
'£t quidem  ncommuneoiicribentiuin  (hlamam* 
plecti  velimus, concluiioatfirmarioa  eriroonflituca^ 

da:  * coiter  etenim  Dexlex  tum  proficendo.tum  coa 
* fnlcndo  fuae  arbitrati , iudici fnon-propria  prinaci 
confcicndafequi  ,fcd  fecundum  doduda  & probata 
in  iudicio  iudicare  debere, Hoc  imprimis  habemusi 
gl,m  c.paftoralisjS.quia  vcii6,in  vcr.tcnetmsdcofiic. 
delcgar.&inc.i.in  vcr.fccujidQ  <p  Canon«,dcofHc. 
ordi.idqj  ibi  comprobat  lo.Ai^.Ant  Imo.dcD.Ni- 
col.idem  lo-Airdi^in  additio.ad  Spcc.id  rit.dcdifpm- 
& allegar.S.vlt.antc  fi.fuper  verdicet  autem  feripiit. 
Spee  ju  tit.de  noto.  crim.§.  fi.  ver.  nam  quaedam  funt 
notoria.&  Sal.  poftgl.  in  Lminorum,  nu.r.Cdc  non 
num;pccu.  Geminianus  etiam  meminit  in  ca.  multi 
corriguntur, §.noIuit,a.q.t.  &in  c.iudicet.  vbi  ctiaiii 
gl.j.q<7*latc  Bonifa.de  Vitalin.intrad.demalcfi.irt 
proocm.nu.  3 .laf.in  l.ait  phttor,S.fi  iudex, nu-n  .ff.de 

rc  iud.  quorum  opinio  comprobanda  venit  ex  com 
textu  in  J.  propcriidu(h>$.  & fi  quidem,  in  illis  verbis, 
tunciudiccin  negotia  ada  apud fcconfe<aa,5c  §.  fin 
autem  ex  geliis  apud  fe  habitis , C>  deiudlc.  qux  lex 


Ilbifephi  M^fcardi  ■ . o;  i .- . I . cT 

fi:ribinjrIuJian«pKefefio,  4f  eft  ebttimonlrotna^* 
iudicibus.  Huc  eti.im  pertinet  c6tex.  in  h illicitas,St 
veritas.ff.de  ofil.prxfid.Vbi  dicitur  pndf  idem  proidnlr 
Ciae  id  fcqui  debore,  qwpd  ex  fidcgeitoAfiniprobacan 
" adhocetidm conueniKex.cxprc(rusih'clefn^Iatpe>^ 
veram  quia,&  S.fcnt6tia,de  veri».  ngAi.fiajpi'dx  vo» 
hiit  idem  Bar.ihdJ.ilUciras.$A"eriras,  inprifiodhfiM 

* Irtfol.qtii  hanc  opHni^nem  t^oioriiuni  didtvdtim 
fequcndorercrr  etiam  Bcnedi4£  CupvJn  ccMciiiq^ 
nu.Si  & latifiime  difpurando multa  congcdtCoular.'  e 
var.rclblut.Iib.i.c.t.pcrtotum.Caldetjind.c.pdfloiq 
lii5,§.quia  ver6,deoffi.  deIega.&ibi'Bcilam.col:|icpt; 
Abb.&  Imol.in  c.i.deoffic;otd.Iun<i.itt  ccummim 
ifx.in  gl.magnadrt  fi.detefcAptis.Eei.lnxLcpsftofib'.  % 
lis.S  quia  verd,nu.2j.&  lafiin  $.fed«%nuli  j^-inAh 
d«aaio.<5t  in  §.minus,no.i  s-  CxfTad;indearK»tt:8. 

* dtfeqfupcrrcgtil.  CanccKquHllatwdicirtcdinrair- 
nem  ex  mente  Abb.  inducens  dt  fUbdabfm^vq»  fi 
iudex  poflet  iudicare  tecundumconfdentlSf;  vtique 
ctia  pofTef.&  prolibito  iniufieCdii^ihnare^itblbl 
o«Tc,5c  poftmodum  dicere  Q»Mlfsi:raTeiti8cteif'dcu 


tia,ncc  polTct  aliquis  conqueri  dc  iul^e/  ftM-arppe: 
latibhcm  interponere,  ftqfiltur  & I^ifcaoirjc^r 


;U 

m 


«4  . 


opinione  in  conf  i77.mr.a,&  m cdf.i52.nU<ifteofua 
rant<|;  et  ill  J 8c Dod.  Theologi  \ & praecipue 
Tho.2.2.q67.art.2.  tum  exaurhoritate  AmbroHfli^ 
p«Pfal.  i-i8.  Beari  immaculay,vcr.2a  licet  illudxfi-os 
2 du  Aiigufiinotribuaf.Bonustiudcf, inquit  AmbfO 
|lus>nihil  cx  arbitriofuofacit,fedfecundum  Icgcsi^C 
iura  pro.Tuciat,g>  vcrbfi  in  Canonctiudicet.  j.q.7;po* 
fitGcft.  Augulf.verbfuperPiat\57.fol,'niiht  xqcx,iae 
quit, index  enim  non  pjpfletfttfilegibUsiudicaMilEl» 

5 ctex  illa  ratione  ,t  quia  iiidicare  perdner  ad  mdice» 
fecundum  ^ fungitur  perionapublic-fl)  porcilatepiV' 
blica,fcienria  publica,  iiSeVoruntitepubUca',  dcideh 
infbrinari'dcbct  in  iudicafndo  npn fecundum  id  y ^ 
ipfcnouit  tanquam  priuaM  pctfbhaifedftcundom 
id,  quod  libi  notcfcittanqperlbnxpublica:,  & hanc 
etiam /equitur  Caiet.  ad.ipfum  Djuuin  Thonja '"b* 
fapra  rcfcrcns,&  hanc  opinionem  tenere  Afexau.  de 
Ales.Ricar.Petr.dcPaiud.Pcr.de  Taratas,&  multos 
alic^.dc  ibi  Caieta.  re/pbndetadomjaidi  qto  in  con* 
trariam  pai  tem  adducuntur . 

» Hanc  cpnclu.lic  firmata  Ijimitabis  primo  it^  ptq,  f 

4 cedere,  f quando  cx  aliqua  cofclfioiic  coLatn  iudicc* 
viua  v^cfada , etiam  /i  non  fitredajdain  fcripttif  ih 
prrKeflu^udex  ip/e  inclinarctad  flciudicaiidum.pcr 
dodr.al.in  i. i. prope  fjn.Odcvind.Jib, qpod  didutn 
mirabile  reputat  Feli,  inc.cum  vcncr3bilis,nu.42.de 
cxccpt.&  nunquam  obliiiioni  tradedum  admonet,  j: 
& illud  /equitur  Alex.in  l./i  is, ad  qu^iafi./f  de  acqu. 

h*red.& Pari/;adBar.inl.illicitas,/r.vccitas,if.ik olf, 
ptxfid.vbi  etiam  Illu/fri/s.  Albanus. 

$ C^xquidem  limitatio  f ira  demum  intcliigcnda 
cit,(ihuiu/inodiconfe(rio  fa^ia  fuerit ipfiiudici  tau 
quam  iudici,5cex  ab/eiuiaNotarij,  vel  eius  omilllo 
■ nc,aut  alia  dc  caufa  in  adiis  redada  no  /it,  fccus  fi  fa- 

ua  fuerit  tanquam  perfonxpriuatx,  quia  ex  illa  iit  h 

J J minime  pptc/1 , cx  dodiifime 

dedudisperCouarru.  var;rcfoI.li.i.c.i.nu.p. 

, Secundo  limitari  pot  & hxc  ipla  conclu/io  no  hai-  n 

6 bcre  lo^m  in  indice, f qui  /iiperiorcm  non  recogno 
uiti  vt  cft  iummus  Pontifex, vel  Impcratonqih  indica 

' ^ /ccundum  confeientii  fuamdecundum  Bac.flc  r 

Bal.io  i.vnica,C.  vt  qox  defUnt  aduocat.  Innoc.iu  c. 
cum  in  aut.de  cled.&  Fel.in  d.c.pafi<Kalis,$.quia  vc 
ro,mb  nu.27.ver.2.  limita.  & per  Ftan.  Luca.in  tiad.  r» 
de  ni  c.ou.i  jp.dc  Dcci.in  c5f.463.nu.2^.Bai.dcnou. 
forma  fidclit.jn  fi.in  vfib.feud.Cur.fen.in  c6f.65.IaC 
^ A J Arctio curare,  & mi  laf. 

infti.de  ad.Bert.in  c6Cvlt.li.i,Bcned.  Capr.in  conci. 
3i.nu.ix.Cyn.ind.l.x. C.Vtquxdtfuntaduoc.  - i 

7 Amplia  hanc  hiuiutioiieiA-T^am  procedere  in 

iudicibus. 
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4udicibus  5c  Tcnatorib  (upicmisiqnia  & ipfi  /ccundu 
confcientian)  extra  dedu^rde  probata  ludicaic  poi 
runtiriacdendum  cllGuidPap.m  q.ip. 

S Qjam  tamen  ampliationem  fnoviiqueTcquittic 
quinimotlUmrtpfobatCouar.var.rcriib.i.ca.idub 
DU.7.verf.tatiuin  etiam. 

y Tertio  liniiubis  principalem  conclunooem  | n5 
procedcrcin  notori  isquiaiudex  tu  ncconfctentiam 
propriam  ab  huiuTinodi  nororietate  inilrudS  Tequi 
pore(hita  Domi.de  S.Gcmi.in  d.c.  iudicct.)  -9.7.  qu£ 
fcqucndoccilreftrtFcUn  d.c.  pa(h>raUs.$.quia  ve* 
ro.rubnu.as.vcrr.)imita  primo  de  od^.dclcg.dc  lllult 
Albanusad  Bar.vbi  iup.nu.;. 

19  Qturto  limita  coacluGonem  f minimi  fibi  locu 
vcndicarc  in  caula  cnminaii,quia  in  ea  debet  Iccun* 
du  cooicientiam  iudicarc»  6c  prxeipue , qn  agitur  de 
poena  corporali»ita  intciligit  Inno,  in  d.c.  paQoralii* 
^.quia  vcro.de  ibi  Abb.in  verf.  gi.in  vcr.tcnctur.Feli» 
ibi.fub  nu.i4.&  per  Ang.in  l.i  Diuo  Pio.Cde  re  md. 
ic  Archi.in equi  rcfidir.  t-i.q.3. Multoscongeritre* 
miiTiuc  iaf  in  b.Ii  minus,  llibou.  1$.  verf. verum  quia 
illc  paflus.indit.de  adio. 

1 1 Conuarium  ra  voluit  Paul.Cafl.in  ta.  fflde  in  Ut 
iur.qucm  refert  etiam  laf.  ibi  nu.d.  «Sc  pcrglomo  ino 
qnautrm.aq.i.dc  Amo.inrcpe.c.vcdra.col.fideco 
hab.cIeri.Azo,VgOr&  Accur. pariter  ha  ncncgaiiud 
cenucrunr.llnon  e4lc  iudicandum  fecundum  conlcid 
tiS,per  tex.  io  d.Ullicitat.S.  vcriras.quosibi  ad  Bar.£c 
lefcrt  Illud. Alb.de  idem  voluit Caldc.in  d.c.pallora 
lis.$.quia  vero,  dc  cum  eo  ibidcni  trlflt  Floria.  diciSi 
quod  fiin  hac  fadU  cotingcntiaincidiilctfjudicaflcC 
Vtiqi  fecundum  ada  dc  probau>ncc  putat  Ic  damna 
re  innoccniem»cx  quo  Hc  conflabar  cx  adis.proutde 
facit  Couar.vbi  fup.  variarcfol.  lib.  i.c*  tliib  mim.7* 
veiir.fccun^m  ec  cx  dodr.  S.  Tho.  q.S4.art.6.dc 
ibi  Gaiera.de  perSiluefl.in  vcrbdudcail  a.q.j.Car.i 
Tur.Crema.ind.c.iudicct.3.q.7*  lo.Chai.in  3.fcn.di- 
ihn43U).4.dc  Card.in  vcro»nu.  39.  de  4S*idciu 
voluit  Capr.in  allcg.  conci,  ja.nu.  10. 

XI  Quinto  limita  non  procedere  >tquado  iudexfola 
fadi  veritate  iofpcda  poteft  tudicare , quia  tfic  licet 
jpli  ferre  fnlamcx  cauta  nondeduda  nec  allegata, 
fecundum  Soc.(en.in  conf.  1 1 . nu.  1 a.vol.  3 . quem  li* 
mirando  hancnoflramconclufloncin  retulit  etiam 
hrpe  oominaius  lUuilrifs.  Alba.ad  Ban.vbi  liip.in  d* 
<r.vcritas.nu4. 

'1^  ScxtoUmtrabisctiam  (Ibnclunoncmt  non  proce 
dcrct  quando iudcxpronunciarcpoflct  infctjptis.de 
fine  feripeit'  nam  tunc  pocefl  ipfc  attendere , & iudi- 
caicf^undum  propriam  conladriam,cx  dodr.Bar. 
inaath.niti  brcuiotcs,C.dc  fcntco^ei  brcuic.rccit.de 
Balon  l.iubcmus,S.i'anc,C.dciKrof.cccleAc  Feli.in 
c.(zpei3licg.$qoia  vctb^mi.x  5«dc  idem  Illuflots.  AI 
ba.vbi  liip.  ad  Bar.nu.4. 

14  Hanc  limitationem  f non  fequenJo  reprobat  Co* 
uarra.vbi  fup.var.rdbluc.hb.  1 .c.  idub  uu.9.vcrf.6.ez 
ibidem  dedudis. 

15  Septimo  limita  hanc  conclunondtminimelocu 
habcrciqh  agitur  iurildidione  voluntaria,  vrpuea  de 
aliquo cti)ancipandOidcnmiIib.quiaiudcx  luc  iudi* 
care  poterit  fecundu  cdfcieniii,  cfl  gl.  noc.  ad  hoc  in 
l.bonorutCqui  admit.q  fcqucndp  refert  Fcfy.in  d.S. 
quia  veiOinu.a4*vcr.4.1jmita.depcr  Bal.in  auth.ina* 
tri}dc  autXiin  fi.C.quand.mul.  tut.oflic.  fung.  pofl'.  dc 
)^t.ad  Bar.md.$.vcnta$4cofli.pia;Ud.dc  pro  hoc  fa 
cit  7 idem  Bal.notat  inI.fl.col.pcn.C.dc  poen.iudic. 
qui  ma'.  iudica.  vbi  inquit , quod  ludex  potcd  fequi 
confeiemiam  fuamivbi  nemmi  noca.  quod  quidem 
eoam  dixit  laf  in  S.fcd  iflx  nu.  1 39.  dc  ad. 

16  Odaub  limita  f non  habere  locu  condufionc,qn 
s'critasefl^  iudici  ccriitudinalitcrnotaid^  inanife* 
ila.  tunc  enim  nd  iudicabit  fccundu  ada  dc  probata» 
kd  fccuodfl  vedtaeem  & conlctcmumfuaii],icavo-. 


luit  Fcl.in  allcg.S.quia  vcfo.lub  nn.2t.  vcT/!7Jiinita7  * - 
adducemGhicrad.de  Odo.in  t.cthicomm.c.i;.m- 
quicfuiliamcxceJlcxconmibusin  iflaque(lione;vo  ^ 
Icnsconclufioncm  proccQcrcivbidubirattir.fulpica* 
rutiVei  upinatutifccusaurcm  (i  fadum  hab«  certim 
dinaiitcr.de  videtur  illum Icqui  Capr.in  allcg.  c6clii« 
fionc  3a.nu.1d.cx  ibidem  dedudis. 

17  AbhactnopinionevidaurrcccdcrctCouar.vbi 
fup.var.rcfolutK>nuhi,Iib. t X.  i . fiib  nu.7.  verf  cx  hac 
fanc.inquiens,  judicem  adeo  teneri  fecudum  allega 
ta  dc  probata  contra  priuatam  Icictiam  fenteniiam 
diccie>vrnonpolfitaIiceriudicare,ctiam  li.quodpci  • 
uaiiin  fcir,  iia  certo  IciatiVtnulIaci  pofTirdubitatio 
conringcre,aacvUa  ratione  in  contrariam  cius  ani* 
mum  adduci.  • 

1 B Nono  limita  non  procedere,  fqn  iudex  habet  c6 
Icieniiam  contra  reum , dt  accuiator  non  probauit, 
quia  dt  hoc  cafu  liccr  fecundum  ada  dc  probata, vd  ' 
potius  no  probata  potiet  abibtucrc  definititte  ipfmn  • 
reum, per  gi.in  c.dciis crimini bus.de  accu.nihilomi- 
nus,  quia  Icamdum  confaciltiam  iudiciscfl  nocen*' 
tilTimus,nddebet  illum  abfolucrc  dithnitiuc,  led  ab 
obfcruationciudiciiiiecuudumCald.ind.$.quia  vc- 
rb.c.pafloraiis,deoilj.dcle.dc  Anto  dcBur.inc.t.de 
oIfi.ord.de  Capr  in  atleg.concL  3 i.nu.  3 x. 

19  Comuriuni  voluit  f Couar.vbi  fup.var.refolu.lib* 
j.c.t.nu.S.cx  dodr.loan.  And.Cald.  Card.de  Abb.in 
d.S.quia  verb.de  lino.in  dc.  ixicoffic.  cxrdvbi  etiam 
Alcia.nu.85* 

xo  Dcci  mbl  i mka  non  procedere,  tqn  probatiovnu 
oflcndic  completa,  dc  aliud  dum  fir,  vt  puta,  11  teflis 
deponnteum  palliditatc.  dc  nihilominus  conctuden 
terprobet  id, ad  quod  tuit  indudus , quia  tunc  iudeX 
potefl  tudicare  feaindum  id,quod  probatiooflcndit 
in  Heri, non  quod  completa},  & Hc  iudicabit  fccundu 
conlcicntiam,boc  menti  tenendum  admonuit  fely* 
ind.Siquia  vcrb*rubnum.a6.vaf.6.limira.pcrdodr. 
Innom  cquoniain  contra, de  probat.de  Bar  Jn  l.Lu* 
cius,fF.dci)s,qui  notanfam.de  Bal.inl.cum  magiftra 
(usjCquando  prouoc.  non  cfl  necclK 

(;0^  C I 0 OCCCQLl. 

ARGVMENTVM. 

An,  & quibus  in  cafibus  ftandum  fi  t affertib- 
niiudicis. 

\ 

S V M M A R I V M. 

I Indieua^rtioProbat. Comtrjiu.z. ConcHiJtio.nu.^, 

4 IwUcia^ntntt  /uh«j?t  e ju/amme^ana»*!  abfintU  fdti 
sdbtbftur  Md  dekgattonu  vali^tatm.  Contr.nu.^.  ’ 

ConttUatso^nu.6» 

7 Jmdtcit  aftnianijiandum  tfi  imbis,  quM fundent  tx  arbi- 

trio  iudkisi  tuam  iudtcuUbns. 

8 ludsetsajitrtiontftandb  inbis^qtudJiipfo,iy  ipfius^e. 

fute  pfndmujitut  tnbii^nquib.non  pbt  liberedifponi: 

p Promdictnonpr^umturin  tajibutdn  quibus  re^uUri- 
Ur  non  babtt  aUquarn  poteft  aum-,tuji  in  ctrto  (mJu. 

\0 ludtei ajfennts  adbtbusjfe  (ou/m  to^ntuonem  indeertto 
non  creditur.  Contr/irjsu.l^. 

I I ludiei  jjerenti  ft  dttulsfft  turamentum  fuppUtiaum  tau 

fa  cognita,  nom  creditur. 

12  Judici  ajerenti  JedcdtJfc  tutorem  cum  eaufe  cognitioni 
non  creditur. 

1 f Iudici  ajftremiftqutftraffepojftjpommpra  timore  armo 
rum  non  creditur. 

ludiei  afirentiadhibttije  eaufe  eognitionf  in  decreto  cre 
ditur tonitiiurii  Jjvtrifmilitmimbui  eomurretttik,^ 

16  ludtei afferenti  m fnteatuiUbcUMm  ,UtisconteftAUotum 
ttftiumq;txamuiatiomm,nom  creditur.  1 

J^pbiAfafcardi,VQl.2t  T a Judiat 


[ 


lofephi  Mafcardi 

tj  Judicis  ajfirtioni  fsicredituwfupcr  fiilo,i!f  eonfuitudint. 


1 % Judici  delegato  ajftrmti  mdndatU  dtlegationis  nS  eredif. 
Ip  /udics  ordinario a^treti  inprincipiojeistdicfnon  eredif. 
%o  Judex  nemo  prafimitur. 

XI  Judicis  actioni  continenti  propriam  turpstsedinem  ,iy 
praiudicium partis, in  creius  fauorem  lata  ab  eojhfen  ■ 
tentsa,  non  creditur. 

XX  Judici  aJJerenti  tantum  contra  iuftitiam  fenterstia  abfque 
allegatione peee  tterprtudinis, creditur. 

2}  Judices  ajjertioni  creditur  quoad fuupropririprjiudiciu. 
1/^  Judicis  teJIimonium  contra  fe  recipitur. 

25  Judicis  afiertio  contisuns  fe  iniquam  tuUJfe  fententiam  ^ 
facit  indicium  contra  eum, in  cuius  fauorem  fuit  lata. 
Quod  declara,vt  nu.z6. 

27  Judicum  plurium  ajfertioprobat,  ijnu.xi. 
ip  Tejlimontum  duorutn  iuaicu  non  recipi , ex  Felini  fnia. 

Judici  creditur  nifi  in  JpeSianttbus  ad  eius  socium, 
ji  Judicis  ajfcrtio  ilaprobatyVt  contrarium pojst  probari. 

5 X Judicis  ajfertioni  non  creditur , cum  contra  eam preejum- 
pttones  contraria  vrgepjent. 

Tro  iudice  nonprafumilur, quando  contra  eum  fuJpicio 
aliqtea  aut pra/umptio  extat. 

j aflertioncmtprobarc, colligi pot ex 

ILlCl  l,diuusrft.dcoffic-prjcfid.&cx§.figs 

vero  comprcheforumjjnauth.vtnulliiud.  &praeftat 
liuicrei  arg.aa-fi  creditur  nobili  viroi  &bonOi  vtdi- 
cirgl.in  l.Tieio  funduin.flf.de  cond.3c  demonft.mul* 
tomagiscrcdidCtiudici.l.virbonus.ff.  iud.  folui.  vt 
dicitCuranadd.ad  Alcx.iiil.i.n.js  ff.dcoff.eius.cui 
acceditimaximamclTeproiudiccprxfumptioncin,!. 
x.Cdcoffi.ciu.iud.qucm  tcx.adhocno-Bal.  inl.vni. 
in  fi.C.nequisin  fua.l. Hcrenius.§. Caia.de  euic.Soc. 
tonf.p(5.coI.4.&conf.ii5.coI.3.1ib.  t. plura  ad  hanc 
prxiumptionem  c6gcritAlc.de  prarfump.  rcg.  j.pr?- 
fumpt.p.&  cond.hanc  probat  dodr.Bart.  in  I.  ambt- 
1iofo.nu.a7.tf.de dccrct.  abord.  facien.  vbi  dicit  cre- 
dendum efle  decurionibus , du  allerunt  illud , quod 
faciutadfuum  arbitrium  pcrtincrc.quain  Bar.dodr. 
probauitSoc.conf.4.col.4.vcrfic.  primum  probatur, 
libr.  j.Ruin.coiif  i i7.nu.8.  vol.  3.  & alii, quos  addu- 
cit Mcnoch.in  trad.de  aibit.iiid.lib.  i .q.  76.  nu.  3 . & 
quod  credatur  aflettioni  iudicisdchis»quccoram  eo 
ftintgcfta.tr.adit.GraiTKTiconf.i  jo.nu.d.lcntircgl.ia 
conrtii.rcgni  Caioli.tub  rubr.dcexhib.malcf. 
z Sed  tamc  alfationi  f vnius  iudicis  quanizuis  au- 
thpri  tatis  non  efle  ftandu,  liuc  agitetur  in  cau(iS)fmc 
fu  per  ieflamcntis,l'cu  quibuflibctaliis, probat  tcxt.in 
c.cum  i nobis.de  tcftib.&  in  c.poft  ccllionc.de  prob. 
& confulcndo  tradidit  Card.in  conllizs.col.i.quod 
adiuuartcxt.in  c.quoniain  c6ira.vbiHcnric.Boic.de 
pr<^>.Mcnoch.de  aibit.iud.  lib.  x.  cent.i.caf.i87.nu. 
ja.  Tiraq.de  rctrad.confang.§.8.gl.9.nu.i. 

3 Sed  vt  ha:c  proccduntfquoad  ada  iudiciaria,  qux 
feripturam  exigunt, 5t  ad  fadumpanis,caufamq,'re- 
fpici en  tia , ex  quibus  iudici  laus , vel  dedecus  alcribi 
potcftjiracx  prarfumptioneiquxcft  pro  iudice  inpri- 
nentibus  ad  i pfius  ofticium,&  rcfpicictibus  illius  po  • 
tcftarcni.illi  erit  non  parum  tribuendum, vt  arguit  in 
Hmiiibus  terminis  Paul.Oria.in  l.i.nu.iap.  ff.de  olfi. 
cius.&  dicitur  de  quocunq; Officiali » cuius  fid«  pu- 
blice fit  a pprobata.Alc.de  prxfump.rcg.  j.prxlump. 
1 5.&  denunciotraditTiraqaJ.§.8.glo.9.nu.i  3.quod 
in  modicofalrem,  3c  qualcuisfunt  praiudicij  c6cc- 
djtur,vt per  Dcc.in  d.l.t.nu.do.ff.dcoff.  cius  in  quib. 
6c  illius  rcftiinoruum  recipitur,  Abb.&  Fel.  ind.cap. 
quonjrinicontra.dcpro6.Bart.in  Auth.nifi  breuio 
rcs.C.de  fcnr.cxbrc.recitan.  Ant.  dcButr.in  coni.  3^3. 
& in  conf.24,Campcg.dc  teflib.reg.6i.  verf.  14- 
*■  Infertur  modo  tcxconclufioncfupaius  firmata, 
^od  valde  illa  adiuuat , iudici  afferenti  Tubeffe  cau- 
neceffariam  abfcnti^, fidem  adhiberi  ad  dclcga- 
cioQis  V^fifiitatcm,vt  ptobauit  glo.in  c.  pafloralis.in 


verbo  cxoncrarc.de  offic.  dclcg.  quam  probat  AleX. 
ind  l.iJiu.jS.ff-deoflF.cius.Cuiiisopinioncm  ibi  an- 
tei probauerat  Albcr.col.pcn.vcrfScd  nunquid  Bal. 
in  l.Impcrium.col.4  in  4q.flF.dciurifdid.0mn.iud.ct 
in  c.dc  caufis.de  offic.  dclcg.  & tenuit  eandem  loan. 

* Andr.&Hoft.Bal.Imol.ind.c.paftoralis.&*c6munS 
ppinionem  dicit  efle  Dcc.in  d-i.  i.nu.69.&  in  c.  j.nu.  •. 
6.dcoffi.dclcg.&  illam  profirfldofunt  fcquuti  Mani. 
Laudcn.Rimin.Cur.iun.Sapia,Purpur.&  Pau.Oria. 

?iui  pluribus hanepartem  tucturind.l.i.alij,quosrc- 
crtMcnoch.dcarbit.iud.lib.t.d,q.76.nu.  15. 

5  Sed  contrariam  opinioncmficnuiffc  Gul.de  Cun. 
rcftrt  Alcx.in d.l.  t.nu.56.&  tenet  Fcl.  in  c.fi  pro  dc- 
biIitatc.nli.5.deofF.dclcg.pcrdodrinam  Inn.in  cap. 
ex  tranfmifla.in  prin.de  prxfcrip.  quia  vbi  fubcll  im- 
pedi mentum, probari  debet:  quo  argumento  rccelfit 
a communi opinioncIac.dcNigr.md.l.i.nu.  122, 5c 
hac  partem  probauitCard.in  d.c.paffotalis.fequitiir 
laCd.l.i  .nu.6o.Dccin  c qux  in  Eccicfiatum.  nu.  28. 
de  conftit.Sc  in  c.cumana.in  3 .nota.de  appcl. 

6  Sed  cu  n6  aginirt  de  graui  prxiudicio  tertii  verior 
videturcoisfnTa.vr  dicit  PauLOrian.ind.l.i.nu.isi- 
& veriorem  clfctcftarurMcnoch.d.q.j6.  num.is-  it 
Modorcucrtamiirad  princip.ilcm  coclufioncm, 

7  quxdcclaraturprimoproccdcreiu  his,  f qux  pendet 
ex  arbitrio  iudicis, et  iudicialibus  Dcc.  in  c.  poft  cef- 
fionem  nu.?4.dcprob.cx  B.ild.ini.  fiqiu  pcrcalum- 
niam.col.fi.vcrf  quxrit  Guil.C.dc  Epilc.  & CIcr. 
Secundo  declaratur  fupradlda  c6clufio  procede- 
8 re  in  his.tquxJ  rdplb,Sc  ipfius  potcftate  pendennfe- 
cus  in  his.in  quibus  non  p6r  libere  difponi , nec  pen- 
denti voluntate  panium,  Icu  requiruturpro  fiinda- 
nicnto  potcftatis  illius, Dcc.in  d.l.  i.in  prin.num.  69. 
vcrf.concordando.ff.de  oifi.cius.&ibiidcm  Cun.  in 
addit.adAlcx.nu.5S.A  inprcludijsfcu.perdoct.Bal. 
ibi,&  tcx.in  l.fi  fone.ff.de  cailr.pccul.quod  & voluit 
laf.d.l.i.nu.6o.Dcc.inc  quxin  Ecclcliarum.col.  15. 
vcrf.non  obllat.de  conftit.facit,quod  dicitur  n6  prx- 
p fumi  pro  iudice  in  calibus,  f in  quibus  regulariter  no 
h.ibet  aliquam  potcftatem,nifi  in  certo  cafu,  Alc.de, 
priTump.d.prcfump.  p.nu.27.Purpur.d.l.i.nu.547*ff* 
dt  otfic.  cius.  . . ^ ^ 

10  Hincdcducirurnocrcdi  quoad hociudicifafferc- 
tiadhibuiffe  caufx  cognitione  in  decreto,  vt  per  d-i. 
fi  forti.tradidit  confulcndo  Caftfxonf.sS.fupcrcos 
quod  quxritut  vol.a.qucm  refert  laf.in  1.  ne  quicqui 
S.vbi  dccreiu.nu.7 1.  ff.  dioff.  proconf  & Icga.Dcc.'  . 
inauth.fiquisinaliquo.nu.36.C.dccdcnd.  Rolaii.i 
Vall.conf.99.nu.24.lib.  I .conf.7.nu.7 1 lib. }.  Aymo, 
intcfp6fo  pro  genero, nu.29.  Sede  antiquitate  temp. 
par.2.inprin.nu.i2.Crot.conf.8i?.iiu.  u.Fcl.in  cap. 
EcclcfiaS.Marix,num.i  $.dcconft.Soc.fcn.conf.96.  ' 
c0L4.vcrf.fed  hxc.lib.  I .Dcc.  in  c.  cum  fit  Romana.  _ 
de  a ppel  I.in  3 -uot. Purpur.in  d.l.  i .in  prine. nu.  5 48.tf. ' 
dcofnc.cius , probat  late  Mcnoch.  qui  idcirco  abfo-  , 
lute  non  probat  do^riuam  Bar.in  d.l.ambitiofa.  cic. 
trad . de  arbitratijs,lib.  f .q.76.nu.8.(ic  laf.  in  l.  admo- 
ncndi.col.7.verf.qiixro,an ■ftctur.ff.de  inteiur.  aderit 
1 1 non  credi  iudici  faficrenti  fcdctuliffc  iuramcncuoi 
fiippletiuumcaufa  cognita.&  B.il.in  l.onincm.C.ad 
izTcrtul.non  credi  iudici  afferenti tdedifle  tutorem  cu 

cau&cognitionc,qucmfcquiturIaf.conf.i49Col-J» 

ante  medium,  lib.  2..  nccacditur  iudici  afsercnti  (c- 
13  queftralsctpofscffioncm  prxtimorcarmorQ,  Ang. 
conf.  107.lacobcl.in  fi.Dcc.conf.  336.C0I.  pcn.  circa 
med. 

14  Verum  contrariam  opinionem  , f quoad  hanc 
caufx cognit  onem  , probauit  laf.in  dia.'Jcg.  fido- 
nationc.coluiB.antepcnult.circa  mcd.dc  ibi  OecniL. 
69.6choc  voluifscBart.ind.i^.  ambitiofa.  ff.de  de- 
crc.ab  ord.facicn.  dixir  Alcxandr.confil.  34.  ante  fi. 
lib-4.&  in  h.inc  fentetiam  plurcs citat  Mcnoch.  d.q. 

* 76.uu.s.(2c  contra  Cafl.'*coumiuncm  cfsc  opin.  diae 

Soc. 
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Soc.  eonir 1*5*  Circa  primam  <)ua;flion6in  primo du- 
^ bio-  lib.  t.  & poft  plurcs  per  eum  ciiatosdc  "comuni 
teftacur  Crau.de  antiq.tcmp.d.par.z.nu.  14.&  dc  cau 
fx  cognitione  dicit  Cajph.conf.  1 8 1 .nu.  i y.lib.a. 

Pro  conciliatione  huiufcc  contrarict.itis  fubdccla 
15  rati  p6t  procedere  feommunem  opinione  conicctu 
ris&  verilimilitudinibus concurrentibus.'  tunc  enim 
judici  effe credendum, liccr  aJias  non  crederetur , rn- 
dit  in  Ipccic  Anch.in  conf.47p.qucm  rcferrCrau.de 
antiq.temp.par.2.num.22.ad  quod.citatdt  Sal.inUi 
niater.C.dccontrah.cinp.Alex.conf  f8.lib.}.&  Ay- 

monem  probat  Mcnoc.  in  cof  ioo.nii.2  j.quod  & ia 
exteris  calibus  procedere  tradit  idem  Crau-  eonf  54. 
nu.i  3 Jib.i -copiosi  Tiraq*in  l.fi  vnquam.in  vcrfdo- 
natione  largitus.num.MO*C*dcreuoc.don.vide  late 
CraucA.num.22.  tpi  & aliis  modis fubdeclarat, qua 
materia  vt  maxime  agnata  prxiumpriom  decreti  fen 
tcniix,  & folemnuattfextnnlcca^  fuis  locis  libenter 
relinquimus.  - 

Hienoo  omittOi5rcxhacdccIararionc»quam  fu- 
i dpcrius  prxmifimus inferri  polle , t iudici  aflerenn'  in 
Witentia  libellum,  litisconrcftaiionem,  tclbuimiuc 
examinationem  noo eredi:  Iiin.&  alii  in  c.quooiam 
frcquentcrAcprob*Dcc.in  l.is.apud  que.  C.dc  eden* 
do.Barb.inc.cuminiurc.dcoifi.dclcg.Abb.conf  ts. 
jn  caufa  &quxftione.  vol.2.  & proreg.  ponit  lacob. 
Noucll.teg.42.vbi  late : xpheat. 

17  Ex  eadem  declaratione  f & illud  inferri  porcft.nS 
eredi  aflertioni  iudicislupcr  ftilo;,&  coniuctudinc, 
Alex. in  eonf  6, in  fi . vol .4.  Dcc.cof  60  5 . nu.  1 4.  A v nr; 
c6f.4S-Marf  fingufj  3.  Bar.in  l.qui  bona  fidc.jf.  liuic 

ftipularioni.nu.i.dcdamn.infec.Cuma.conf  jo.coh 
2.propcfin.Dcc.conf  366.Marf  in  rub.C.  dc  probat. 
num.26.HiCEonym.a  Monte  in  traft.fin.  regund,  ea. 
ji.  num.i. 

18  Demum  velim  inferast  non  eredi  iadici  delegato 
adetenti  mandatum  delegationis,c.cum  in  iureperi- 
tus.de  offi.delcga.l.vni.Cdc  mand.  Prine.  Dcc.conf. 
2i4.col.2.vcrf.  ad  tertium.  & ideo  ante  omnia  debet 
oftendere  litcras  delegationis, ’.vt  diximus  in  conclu- 
lionc  delegatio. 

ip  Quod  procedit  etiam  in  ordinario  iudicc,f  qui  i 
principio  aflerat  fe  iudiccmrnam  non  crcdcturilliui 
aflertioni  ante  publicam  norilicationem , vr  plurib. 
comprobant  Vanr.de  nullit.ritu.  dc  nullit.  ex  defed. 
20  mnfdidionts.nuiU,  i aldc  *o.ncmbeuim  iudex  f pne 
fumitur,vt  dicebar  Bal.inl.z.col.ia,  vcrffcd  iisobij- 


ftxundo,  Imol. referentis.' dc  id  voljfiitcvidetnrin 
quxlt.  an  iudex  admittatur  ad  tdHmonium  ferendii 
m c.nuu  finc.dcaib/t.vtdicir  ibi  Abb.num.i  i.qtiod 
Innocenti) diclum  verum  cITc.vr  loquitur, quando 
nullum  ex  ea  allcrtionc  generatur  prxiudicium, po- 
nit poftco.s,quosadducir  M cnoc.de arbir.lrb. IX). 5 ^ 
nu.  1 5. quod  rarnen  quomodo polfitcontingci e diffi-?  * 
cilc  cit.vt  ipfc  air.inuenirc. 

23  Illud  cerrum  cft  eredi  cius  alimtoni , f quoad  pro- 
prium prxiudicium, dc  ita  Icntir  Bar.in  d.§.fi  quis  mo 
ricns.qui  l^uitur  iblum,  quoad  terti/ prxiudicjii.  fv 
ciunttradita pcrFcl.in  c licut-j.dcrcllib.Boer.decif 

^ 255-m  fi.5c  licet  Alarfinrub.  ff.de  fidciullb.nu.47.in 
comrarmm  difputct  .communem  * ellc  opinionem 
•^”^*'‘’^'^''*‘^^‘I‘^*ndi.nu.2p3.qucrcfctt 
yiUaJobos.d.ver.indici.vc!  rcfti  nu.i  i6.qui  & coca- 
lu  lubdcclaratrfjnando  alia.s  per  tcfte,s  prob.arctiir  fen 
tentiam  prolatam  ex  fallis  rellibus»qua  probanonc 
pctfe  tunc  patere  iniquitatem  nemo  non  vidciv  e 

24  ludicis autem  tcllimonium fcotralciccipi ponit 
Campcg.reg.6o.veil!5.&  credendum  ci  cllc,  quando  / 
dcponicin  his,quxrcfpiciunt  cius  vituperationem, 
habetur  in  dccif  Putc.i86.1ib.i. 

25  Tertio  loco  temperanda  cft  dcclaratiof  fuperius 
-polita,  vttn  huiufmodi  alTcrtio  non  litpcnitusfpcr* 
nendasicd  laltcm  faciat  indicium  conira  cii.in  cuius 
fauorem  fuit  pronunciatu,  Ang.in  d.l.  i.§.  fi  quis  mo 
ricns.lt.ad  Syllan.  quem  cirat  Marf  in  rub.tf  dc  fidc- 
iufl.nu.^^.dc  dicit  idem  fcnlilfc  Bal.in  aurh.  Ii  dicat. 
C.dctcftib.dSc  in  c.litcras.in  fi.de pr^lumpt.dc  in  cap. 
qin  fr^ucnter.vr  lite  non  conrcfta.quod  tamen  erit  . 

Xointcliigcndum.modb  Iit  iurata,f  5c  edeurrat  rumor, 
vel  alia  adminicula, vel  ad  Iblam  inquilirionc  firma 
datn,cx  declarat.  Ro.in  d.S.  li  quis  moriens.  nu.  3 . & 
dc  tcfte  tradit  f cl.  in  d.c.licur.nu.  ?.  Barb.  cof  1 3. coi. 
fi.vol.  i.Parif.confi  34-  verf  & illud,  vol.2.  Probant, 
qux  cumulat  (jabricl.d.concl.32.nu.i 2.  * 

27  Demum  fubdcclaratur  nd  procedere  f in  aflertio- 
nc  plurium  iudicum,Ial.l.iufiurandiini.&.li  procura- 
tor.col*.verfprxdida  multum  lingulariter.ff.dciu- 
rciur.poft  Ang.m  l.crroic.S.  faluo  nili.C  dc  tclbin. 
Gran1.conl.ciui.72.  poIlcosGabr.d.concluf  52.tiiu.  ' 
dc  crim.nu.9. 

28  Et  fic  duobus  iudicibustdc  aftis  c.iufx  alTcrgrib. 
«edendum  clTe  placuit  Inno,  poft  nu.  i.  & Hoft.cxu 
dilcdi.deaccula.de  inc.inrcrdiIcdos.§.pratcic.n.de  . 
cxccllib.  Prxlar.vbi  Bal.alios  adducit Tiraq.de rctra 
da.conl'ang.§.S.gl.9.nu.H- 


citur.C.dc  feni.  & aq.  cum  lurilclidionis  qualitas  no 
ptoucniatinatur.a,&  probanda  fit,  reprobabimusin  29  Vetiim  tefiimonium  fetiam  duorum  iiulicti  non 
Conclufione  iurifdidio.  ' , rccipiponitFcl.inc.cumanobis.nu.y.vcrficcprocc 

21  Declara  tertio  loco  fconcliifionc  non  procedere  .air  a..  r-n.K  .ww, ._  1 


qn  ludicis  alTcrtio  contineret  propriam  turpitudinS, 
dc  pirxiudicium  partis, in  cqiiis  faiioicm  lata  ab  eo  fit 
fnia  nimirum,  fi alTacrct  tuliflcfauctiam  iniquam: 
quo-cafu  illi  non  creditur , licet  in, mortis  arriailb  id 
proferar, vt  decuit  B-u.in  i.i  .S^.liqiiis  monens,  ver.it  e 
racit.de  ibi  Rom.ff.ad  S.  C.Syllan.  dudus  arg.tcxms 
in  c.licutAc  tcfiib.idcm  tradit  Calh.in  I.Scia.in  prin. 
ff.ad  Velleja.  Ang.conf309.col. 2.  verf  hocetiS  pro- 
batur.Alex.in  1.  ficonllantc.  il.quotlcs.col.4.  verf dC 
nunc  mihi  occurmnt.lf.lbl.math.Fel.in  c.literas.col. 
pcn.vcrfingl.in  verb.grauc.de prxfuinpt.de  ita  ■ edi* 
rcr  reneri  fecundum  Alex.in  l.fcieiidum.col.i  ^tf.de 
vcrb.obli.tcfia t A lc.de  prxfumpt.  rcg.  3 .prxfumpt.4. 
nu.9.dc  poft  Ale.  Bap.  Villalobos.  infuisedibusopi* 
nio.inved>o  iudici, vel  tcfti.na.t05  dedodrina  Barr. 
* in  d.  fi.  fi  quis  moriens,  * cditcr,pbari  dicitpoft  alios 
Clat.in  pra^.ctim.$.fix].54.vcrl.lecunduscalus. 

Hxc aur^cclaratio  recipit  ndnullasreftridiones: 
22  Se  prituonon  habet  locum , f qn  iudex  allcrit  rantu 
contra  iuftitiam  liiTx  abfque  allegatione  fux  rurpitu 
«liois,  vt  declarat  Gabr.de.crirainalibus  conclu.  32. 
dii£^^to.dcBuu.i4c.2,dc  ub.  col.fi.  va£ 


dit  conclulio.de  tcftib.poft  Bal.in  l.neinarbitris.nu. 
4-C.  dc  arbitr.de  in  d.c.  quoniam  conrra.vcri.rcftant  ’ 
aliqua.de  probat,  quoslequitur  Menoeti,  d.q.  7j.nu. 
8.ad quod  vide  Abb.in  d.c.cum  a nobis.nu.2. dc  Iiin. 
ind.c.non  fine..poftnu.i. 

Declarari  quinto  loco  poterit  principalis  conclu- 
3ofion<)n  procedere, iiifi  in  his,  tquxfpcdaiuadindi 
cisofticium.in  his  enim  tantum  proco  prxliimitur, 

c.fignificauit.dcappcll.Bal.inrub.C.dcrid.inftr.col. 
pcn.vaflecundumlupplemcntli.  fic  dicitur  de  quo- 
libet Officiali , vt  ci  tantum  credatur  in  perrinentib. 
ad  illius  officium,  vt  dc  nuncio  ponit  Tiraq.de  rctra- 
aa.confanguin.d.§.8.gl.9.nu.i3. 

51  Dccbratur quinto  ira  procedere, +vr tamen  con- 
trarium probare  queat  in  eo, quod  iudex  habens  a i bi 
trium,  6c  porcftatem  aflemir,  vrper  Mcnocli.d.q.7<5, 
nu.i6.qui  comprobat  ex  eo,  que>d  pofcft  etia  probari 

, contra afferrionem  damnu  palll, aii  ex  ftatuci  difpo- 
' furone  cft  «edendum,  vt  late  per  Tiraqu.  dc  rctra^. 
confang.S.i.gi.i.nu.1.2. 

52  Demum  fexto loco  declaratur n6 procedere, tqn  '• 
contrq  iudicisairertionem  prxfmnptioncscontranx 
vrgcrentjVtexpluribuscouiprobauitMcno.dq.yft. 

Joftpbi  Ma/eardt,voUx,  ‘ T ^ nu.19. 
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lofephi  Mafcardi  ‘ 
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ipfc  gcffir:nam  in  fado  per  iu^cem»  licet  no  Ui 

ieripeuS)  maxime  in  caufa  appeUationii » poterit  Ipic 
ciic  teflis,  vt  concludunt  Do^.  Ronededf.  89.  alus 
e.  tit.de  leiUIxisinnouis.  fcquirur  MilU  in  rcpeit.  in 

vcrr.tcftidcaripotclUudcx.Philip.FrancincRoma 
S naxoLa^dctcui.ind.diccnsquodiudcx finita  Icau- 

fa  poterit  efle  tefiis»  maximi  incila  appcIVationis. 
Firma  in  rcpcr.in  vcrb.iudici  creditur.  & iftam  dcciC 
adducit  additio  ad  Abbatcmind.cxumanobis.nu. 
ii,&fimplicitctFcli-inc.  dilctli.nu.to.col.J.dcac- 
cula.&  ad  idem  cA  dcci  f.Pmci  i j ^ 3 • & pro 

hac  opinione  lacitdccif.Capcl.Thol.q.277.iicm,an 
9 iUc , qui  ^it  ludcx>qu*  vultiudiccm  fcaula princi- 
palis poflcclTe  Procuratorem,  fiuc  Aduocatfi  in  cau 
laappdUiionis.Spcc.tit.dcoff.dclcg'§.rupcrcfl.vcrl. 
qui  cconucrlaic  Jacit,  quoad  cautam  ap^lUtionis» 
10 quod  reputant  diuetfa  f caufa  appellationis  & pria 
cipalis.Ro^dccilit  I. filis  principalcm.innoiTK 
1 1 Sublimiiaii  poicft.proccderc  in  aflUjt  ex  cuiui  Ji-^ 
Jpofitionc  nemini pr»iudiciura  inferat, vidcd  irat* 
Pcl.in  d.c.cua  nobis.nu.xo.verf.fanitfcxto.allc,v»rts 
poft.Rot.in  dccif  86-  rn  antiq.  qu*  dccifio  p«  cum 
corrupte  alliata  cft  d.  deci.89*  & ita  dicit  ex  mente 
Archi.de  Dnici  in  e-  de  Conciliis.  1 «.  dilh  & ($  ludcx 
fiucarbitee  nopolTiteirc  tefiisdehis  tqu^iplegcilir, 
* concludit  ex  omnium  • didis,vt  ipTe  tcftaiur,  Aufic. 
d.q.  1 4X.no.  i -qua  de  re  etia  m egimus  in  conci.  A rbi; 
tenquoexloco,  cum  fete  haec  materia  fiinul  tradet 
k Docto,  fumere  potens  declarationes  ad  hanccon- 
clufiohS,quas  hic  non  duximus  repetendas , ne  ada 
agere  velle  videremur.  Non  omittas  in  illis  cafibasi 
laquibusadmitiirreAimonioiudicisincattinqua  m- 
iit  fnlain  arbitno  iudicis  relinqui, quanta  fidcsilli  fit 
adhibenda, vt  feriptu  reliquit  Blan.io  rrad.de  copro 
IDiir.q.8.prin.nu.i5.Inn.in  ci.de  reftii.in  integ.Butr. 
(Lc.cum  a nobis,  de  poft  cos  explicat  .Menoc.  de  atb. 

kid.lib.i.ccm.2.caf.io.Add3Sctaddcclaranonc  \wi‘ 
iusc6nclunoni$,9>  vbivcritasaliierappitcrc  u6  po» 
I y tcftitiudex  rcmoucc  ab off.ad  hoc,vi  pofiit  icilitica 
rijvt  plene  habet  inc.dilcdo4c  tcftib.Campc.d.cd- 

■ ludicem'-SS.'gS,’iS15  SSiXpf 

tatur,  probar  gl. in  c.ftataendum.2.q.6.gl.in l.ob  eat  Mcnoc.dcarbi.Ui 

inen.inpnn.de  in  l.vlt.  ff.de  proba,  duplici  enim  oJfi. 

s tungeremr  f 6c  iudicis dc  tedis-q^  non  admittitur, l.qf 
quis.C.dc  poAulan.c.  1 .4.q.4.c.dilcd.  dt  ibi  no.  Abbi 
in  s.no.detcAib.  Bar.ia  l.  fi  focictate.  ^-arbitroru.fF. 
pto  focio  de  in  l.nc  arbitns  nu.6.C.dcarb.vbi  alii.Ci 

* peg.de  tclhb.rcg.6 1 . de  in  h.ic  concluf.  * oes  conucni 
te  icftamt  Aufr.  ad  Ca  pcl.  Thol.q.  141.00.2. 

9 Amplia  etiam  finito  tpcrfmamofF.nam  non  po- 
terit tcrretcAimonm  tn  ca,  fiipcr  qua  cognouit,  Inn. 

Hofticn.Fel.de  alii  in  ccum  i nobis.de  tefiib.Bart.in 
d.l.ncin  arbitris.  gl.inl.quotics.  in  verbo,  folu  hwe* 
dem.ff.de  proba.  Alcx.conf.S6.  nu.i  6.lib.i.  Rui.cofi 
P5  ano.  11  Jib.  I.  Aufrcr.de  tcftib.m1.59  A iftis  ludici* 
bus  cum  reftimomum  rcddunrde  iniuftitia  fiiT^  non 

* credi , communem  *e(Ie opinionem  reftamr  Ant.de 
Butr.conf.  24,coI.  io.de  pro  rcg.ponic  Soc.reg.  ipp.cd 
probat  Menoc.de  arbiUud.tib.i.q.  13.  de  fuper  princi 
pali  negotio  non  poffccifcrcftdqui  iudicauit,*om-. 
nium  cllc  lciuenti4m»tcftatut  Aufrcr.ad  Cap.Thol* 

4 d.q.i42.nu.2.dcin  iudice delegato,  t qui  iainptoccf- 

u in  e.  dilecfo>col.4.  <^6 

teihb.  clicnim  valde furpe^um  huiufmodiccftimo* 
d.c.ftatucndum. 

5 ^uoamplia,vi  nccpolfir  reftificantdchis,qi}^co 

* e®  aiia  luncranquam  coram  iudice,  Birt.dd.ne 
in  atbims.Sicphan.  Aufre.  ex  omnium  mente*  d.q. 

gcftionc  t poflit  fibi  adferi 
^ ‘u$,  Abb.in  d.c.cum  a oobis.Caiopc. 

" «^bb.fcg.6o.vtti:4,rcpdlin«,  ^ 


f nu. ! 9 quibus  accedat  non  prarfumi  pro  iudice,  t qu 
contra  ipfum  rufpicio  aliqua,  auc  pwfumptio  extar, 
vt  quando  ex  temporis  brcuitatcinftjrgtt  vcrifimilis 
prtfumptio  non  adhibitae  caufe  cognitionis  vt  late 

pcrlaf.inl.iudiccs.nu.i.C.demdi  Alc.d.rcgn.3.pra;- 

fiimpt.9.nQ.23.Gabricl.dc  rcntcnt.concl-5.nu-?4'  & 
magis  ad  hos  teiminos,nu.35« 

^0  W e Z.  r J / 0 DCCCCUL 

ARGVMENTVM. 

Iudicis  tcftimonium  quibus  in  cafibus  rcci- 
piatur,  vel  no  recipiatur  in  caufa,  & aGis 
coram  fegeltis. 

%VMMARiVM, 

1 ludtx  MH  piyttji  validum  ttftimfmiam  dkm  in  eaufit 

^ua  torum  to  abitatur. 

2 ludmtkrupicJfictonuOutfun^ipoltfl. 

y ludtxttiam Jinuooftio pirfenuntiammm petifittfHfi- 
tari  in  taufapftr  t^ua  to^nouit. 

4 Index dtUgatut  non potejl  tejiariin  tattfa , tamiampro- 

ee/Itrit  ad ftmentta  m. 

5 ludex  non potefi  uHpari  dt  bh.^ua  toram  eo  uBafuni 

ianquam  eorum  iudtee . 

6 Judtx  non  potefi  tpjitari  in  hit^tx  quorum geftionepoj 

JttJihidedtcutivellaut  aferihe^  ♦ 

7 ludtx potefi efeteftii inhttjquaipfe^tpi. 

S Judex finiu  tap^t  tfe  tepiprajertim  m ea  appeJUtiouit. 
9 JrtdexeaapprtneipalifpoUiiep  J^roeuratorJmeAduo 
tatas  in  caufa  appdUtionis. 

\oCauJaprincipalis,jeapptlIatu>nistdiutrfaeenJintur, 

1 1 Judtx potejd  tjfe  teflis  tn  aBu^x  tutus  dt^opiout  nemini 
pratudieium  infirtur, 

j 2 Judicii  tejiimsnto  qnata fdesfit  babeda^  eS  iOud  admitti 
turin  ea  yin  qua  tulit  Jintxtrbttrio  iuditts  r^^ui^K 
Xi  ludexrtmoutturabopeioadbotfVi  ^ 

writat  aliter  tysparere  non jtotefl. 


ttfit^carif  eH 


i.iud.lib.  1.9.73. 
e O 7i  e Z.  ys  l o DCCCCLU/. 
ARGVMENTVM. 
Quomodo,  & quoufque  iudex  fufpeftus  iu. 
ramento  fit  probandus . 

S V M M A r M. 

t Judex  vtfufpeBus  probetur  her amento  fufpieiontm  aJk‘ 
gantistanquamfufptflusproponidus  e^  tX  eurjem.t. 
Co^rarimm,nu.i. 

4 JudexfuJjftJlut  etiam  a tefiio  allegari  psAefltuiuramin’ 
tthEteurjnu.^. 

6 ludexpottft allegari^  JSriurarifufptSiuit  etiamjsfufpieio’ 

nem  adegam petierit  copiam reJeriptitlibeQii  veleauthr 
nem  dtdnit  deflando  mri,  tf  eur. 

7 JudexvtfufpeJJus  probetur nuUa^aprohatiot^airA^ 

fedfs^ttiuramentumgtiamfieaufamfwfpiciorutnou 
adducat  allegans, 

8 Judicis  fufpieionh  tauf*  de  ture  Ciuili  in  libello  reeufato- 

rto  non  efl  exprtmtndaf€t.us  de  iurt  Canonico. 

9 Judteis  fu/pietoms  caufa  de  ture  Canonico  etia  non  efl  ex- 

- prtmendafquando  caufa  nimtrum  wf amaret. 

I o Judicii  fujpiciomt  caufa  etiam  dt  ture  Cimlt  ejt  alkganda 

quando  agitur  de  magnopraiudteio  alicuius. 

II  Sufptcioniijuga caufatanfolo mramentofupeiat proba 

. rfii?  44.  ii. . 

l i Judex 
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j j ludtx  non  Jblum  deUgatns  > Jid  etiam  ordinarius  pottfi 
fuiptflus  iurari. 

14  Judex  ordinarius  de  iurt  Ciuilinon  poteft  iurari  fss^e- 

iiustjeeusde  iure  Canonico, 

1 5 Judex  ordinarius  licet  de  iure  Ciuiti  non  pojpt  iurari  fu- 
Jpedusyvt  amoueaturpotejitamen,  adboe,  vtiOi  detur 

adiunJlsu. 

16  Judex  ordsnarius  licet  de  iure  Ciuili  non pojjst  iurarifst- 

^eJlusjvt  amoueatur, quando  tamen  inter  ipfusn  ordi- 
nariumyiy  alienantem  fuTpicionemeffet  magna  inissti- 
eitia^vtique  potefl  amoueri. 

ij  Judex  ordinarius  non fotum  tanquam fufxfJus p$t  iura 
mento  allegari, iy  reeujari, quando  in  effeBu  interuene 
rit  snimicitiafd  etiam  quando  adejl prafssmptiue. 

IS  Judex  ordinarius  qui  fuerit  insmieus  S"  nssne  recens  recS 
eiliatus poteft  tanqseam  fulftilus  iuramento  allegari, 
reeujari.  Eteur. 

19  Judex  nedum  inimicus  fed  etiam  alius  iudex  amicus  iudi 

eis  mei  inimici potejl iuramento  allegari  fu^efius,^  re 
tufaeri^JS' cur.nu.zi.  iy quomodo sftud Jnedat, nu.zi, 

20  Jniuriafaiiajociomeo^mibi  faJla  dicitur. 

Judex  non  folstm  ab  eo,  cum  quo  intercejft  iseimicitia po- 
ttfifitJpeJtus  iurari , ty  rtctfxri,fid  etiam  ab  eius  tota 
' f^ilia,Jy  domo. 

24  Judex  poterit  rtt^aritastqfujpeJins,iy  ab  eo  caufa  am~ 
eari,quando  ejjtt  imperitus,iy  caufa  fuper  qsta  sudican 
dum  effit, magnam  inji  contineret  fubtilitatem, 
a.5  Jttdex f ut  delegatus , Jssu  ordinarius  litigans  in  caufa  fi- 
miis  eius  caufa, qui  coramfi  litigat , pottfi  tanqseam  ftt- 
^eJhts  iurari,^  cur. 

2 6 CatifaJimiUs  qua  dicatur, 

Xy  Corycstntiatson pottfiefie  diuifain  eodem  faHo. 

'2t  Judex  tosetraria  faJiionis  pote  fi  tanquam fuJptUus  aUt- 
gari,  ir  iurari. 

09  Jsidicis  fu fi)i donis  caufa  quet,iy  qu{  fint,  rttntjpui. 

3 o Jttdtx  ex  omni  caufa  per  quam  vers/imsliter prajumhur 

inclinare  in  fauorem  alterius  partis  t aquam  fufptfius 
pottfi  rtcufari. 

j t Collegium,  vruuerfitas  tanquam fufpeila  pottfi  rteuft 
rk(y  omnes  fapientesvnius  duitates  tanquam  fufpt^i 
pojfunt  reettfari.  Contrarium, nu.  j z. 

33  Confilff  caput fifit Jufpeilum , totsem  confilism  pote  fi  attt- 
garifufpedum,  1 

f4  Jttdtx  tanquam  fufptSiut  ante  litem  contefiatam  debet  im 
rari.  . . . 

3 5 Judteis  orta fufpicione  pofl  litem  contefiatam  tunc  pote  fi 
proponi  iy  iuramento  probari, atque  etiamfi cattfa  ejfet 
antiqua  fed  venerit  ad  notitiam  allegantis fujpictonesn 
pofl  litem  contejiatasn , 

Judicis fufpicionis  caufa  nedtem  pote  fi  opponi  pofl  litfcon 
tefiatam,ftd etiam pcfl  conclujum  tn  caufa,cj pofl  cita- 
tioni ad  attdiendamfma>n,fipofi  cy  conci tsfum  in  cau- 
fa,iypofi  citationem fuperuenerst  caufa fujpidanis. 
Judictsfufpidoms  tanfamfuperutnifftpofilttem  coestefia 
tam, vel  et  antiquam, tunc folutn  ad  ttotsUam  allegantis 
dtuenijfeprobaturptripfiustttrm.Contr.ex  Rut.n.i  8. 

39  Juramentum,  quo  iudex fufpeilus probatur  flebtt  a iudi 

ce  deferri, 

40  Jufm,quo  iudex fttjptlius  probatur, prafiitum  coratn  bo 

nefits  perfonis,valtt,  etiam fi  non  deferatur  a iudiee , de 
is  baberit)onpotrfi,vtletiamdijferslttrpot  fi  haberi. 

41  Jurametum,quoiudexfufpe£ius probatur,preefiitii  cora 

bonefiis perfonis  valet , et fi  non  deferatur  a iudiee,  cum 
is  haberi  non  pottfi, tue  etiam,  ipfiut  inferioris  iuditss fu 
perior  iudex, ficus  fifiuperior pojit  baberi. 

40  Judex  non poteji  tanqssam  fujptdus  reeujari  etiam  iura 
mento  interuensente,  quando  reeufiatio  efiet  nitnit  time- 
raria,vt  ibsdtm  exemplo  of tenditur. 

43  Jstdex  eltHus, vel  datus  deconfienfuvtrsufque  partis  po- 

te fi  tanquam jufipeflus  reeujari,  eum  probatur  nouam 
caufiamfiuperuenijfe . 

44  Judsds fisfipeiU  K icarius  tanquansJuJptJJus  non  pottfi  re 

eufiart, Contr artum,  nu.4i^ 


t * 


V 1 1 llrlCY  probcfiiriufo  fufpi- 

tioncin  allegantis  tanquam  fti- 
.fpc^lns  proponedus  cft.hoc  voluit  gl.  quam  finguLt- 
rein  ibi  appellant  Bal  Sal.Imo.  Arct.Iaf.  & Caft.irt  I. 
apcrtiinmi.C.dc  iudic.  Alex.  & cacteri  in  1.  quia  pote* 
rat.fF.ad  Trcbell.  hoc  idem  not.inc.  cum  /pccia  li.de 
appell.  Io.And.3c  Doii.in  c.2.dciur.cal.ind.inno- 
uel.M.arf  in  ruUCdc  probar.nu.i  57.  Bar.in  coi!  105. 
nu.  9-  incipiente  inquiritur  contra  d.  loanncm.Spcc. 
in  rit.deaccu.S.qualitcr . vcrC.quid  fi  pncrnmpr.nu.  5. 
& ver.quidaautlegilla:.nu.5.Rui.conf.6.nn.4.vol.4. 
3chanc*opinioncm  communem  dicit  Andr.Gail. 
in  luis  prac.obfcr.j).obIcr.lib.i.nu.i4. 
r Imol.  tamen  t in  d.l.qiiia  potcrat.qucm  ibi  ita  te- 
nentem refert  Alex.  nu.  y.  non  facile  conccdir  iura- 
mentum  ncccflarium  efic , Icd  liifficcrcfolum  afler- 
tionem  allegantis  liifpicionc.m.co  quia  nullibi  in  iu- 
it  cxprelTum  cft , indicem  iuramento  fiifpctlum  cfl'e 
probandum. 

Sed  ne  detur  materia  calumniandi, teneda  dl  opi- 
3 niogl.  ex  qua  t periuramentum  tollittiromnis  fufpi 
Cio  calumnia: , cum  ncmoprarfiimanir  iuraic  falfum 
in  detrimentum  falutisattcrnae.argu.tex.  in  1.  cum  qs 
dcccdcn.Si.codiciIlis.fF.de  leg. 3.  .auth.  quod  obtinet, 
vbi  BalC.de  probat.Bar.in  l.z.  C.commu.  dc  Icg.ita 
dicit  Bal.Sc  Sal.in  d.l.apcrtiflimi.dc  Alcx.iii  d.l.  quia 
poterat.vbi  ct  Ang.3c  Bait.d.  conf.  ios.nu.4.Spcc.in 
d.S.qualiter.ver.quod  fi  prafumptio.de  rccufar. 

^ Am  plia  conclol.  vt  etia  procedat , f quo  ad  tertiu, 
qui  pot  allegando  lurarciudiccm  fufpcdum.qn  an- 
teillum  agcrcturdcfuointercfle.ita  no.Abb.in  ccu 
fupct  col.i.verf.3c  ex  hoc.de otf.dcicgar.  cp  dicit  ellc 
menti  tcncndtl , quia  nonrepcrif  alibi,  ibi  ide  voluit 
Ant.3c  Franc.hoc  dicit  fingularc  in  c.  cu  fpcciali.in 
> prin.  in  z.q.dc  appell.  Ratio  elltqacx  quo  et  tertius 
admittiturprofuo  inrt  rcfl'c,vtinc.vcnien.s.il  z.dete 
ftib.&  c.cum  fiipcr.  dc  rc  iud.  ita  debetaudiri  omnes 
ciusdcfcnfiones.arg.c.cum  inter,  dc  exceptio. 

{ Secundo  amplia, t ytiudcxpollirallcgari,&  iurari 

fiifpcdus. etiam  fi fufpitioncm  allegans  petierit  co- 
piamrdcripti,  vd libelli,  vclcaiitioncindcdcrirdc 
liando  iuri , nam  per  tales  adus  non  cenietur  renun- 
ciallc  exceptioni  dcclinatorix,  ita  not.  Ant.  inc.  in- 
ter monafterium.  vcr.oppono.quod  potdl.  de  rc  iud. 
facit  tex.  in  l.non-vidcturin  iudiccm.fF.de  iud.  auth. 
ofleratur.C.de  I ir.  contcfl. 

r Tertio  amplia,  t vt  nulla  ali.i  probatio  requiratur, 

fcdfufficitiuramciuum,  etiam  fi  caufam  fufpicionis 
nonadducatallegans.ita  inquit  gl. in  d.l.qa  poterat, 
in  verb.  neque  laliiu  d.l.  apcrtillimi.nii.zo.vbi  etiam 
Bar.3c  in  d.I.quia  poterat.vbi  etiam  Alcx.nu.4.Calf. 
in  d.I.apcrtimmi.nu.8.  vbi  Bal.nu.7.3c  Sal.co.nu.7.3c 
' hanc  * communem  fententiam  Dodorum  tdlatur 
And.Gail.d.oblcr.jj.nu.i4.proiitcandcincommu- 
nan  dicit  Alcx.vbifiipra,nu.s.infin.  , 

I Ihtelligehanc  ampliationan  t procedere  deiurc 
ciuili: nainCanoniUasalitcrfcntiunt , vohintcnin 
praecipue  caufam  exprimenda  in  libel  lo  rccufatorio, 
& cor.i  arbitris  dedis  probanda , per  tex.  cxprefliinr 
in  d.c.cuin  fpccia  Ii.  dc  a p pdl  c.  fecundo  requiris. 
•i.co.tit.Alcx.lal.Bal.Bart.Caflr.inliipra  citatis  locis 
Abb.Sc  oes*  Canoniflsin  d.c.cu  fpcciali.Sc  c.fccu- 
* dorcquiiis.&  *c6cm vfum  iudiciorumitiscaiionicfi 
in  hac  parte  obleruarc.dc  fic  caufsc  exprdiione  requi 
tcre,tdlaturcitatus  And.Gaii.vbiluprajiu.i6.quod 
etiam  dicit  idem  dic  circa  iudiciu  arbiirorutqui  nili 
dc  caufa  fufpicionis,non  autde  principali, proutlla* 
‘ tuitius  Ciuilc,cognofccntcx  * communi  obfduan- 
tia, licet  demum  concludat,  nili  aliud  dc  conliiaudi 
neapparcar,in  cerris  Imperij  & forolcculari  oblerua 
ri debere ius  Ciuilciin  foro  vero  cccIcfiaflico,3crcrris 
lubicdis  ecclcfixius  Canonicum  locum  habere  dc- 
bcrc,pcrglo.  in  ca.z.dcarbiir.in  6,in  vcrb.Icxciuiiis. 

Jojepbi  Majiarditvol.z,  T 4 Abb. 


lofephi 

Abb.in  cap.Iicet  ex  fufc«pto^c  for.competen.  idem 
voluit  Bait.  in  d.l.  quia  poterat  & lafin  dl-apertilC- 
mi.num.s* 

^ Limita  intclllgentiam.tvt  nec  etiam  dciurc  Ca- 
nonico lic  exprimenda  cauia  fulpicionisiquado  cau* 
(i  nimiram  infamaret:  nam  mne  eft  ftandu  iuramen 
to  allegantis  fuipicionem,  conHdcrata  qualitate  pcr> 
fonz>ita  ex  aequitate  tenuit  Abb.in  d.c.fecudo  requt 
ris-de  appei  lat.  nu.  1 6.1icet'ibidem  teftctur>Dodorcs 

* * communiter  tenere  contrarium. 

}o  Secundo  limita>t  vtetii  deiuteCiuilint  allegan- 
da caufarufpicionis,qn  agitur  de  magno  praeiudicio 
alicuiusiita  interpretatur  illam  gl.  in  d.l.  apcrtilTimi. 
SaLibidemin  vlt.quaeft.per  tcx.inl.thcfaurus.adex- 

j 1 hiben.  vbi  ideo  infert , 9 fi  volo  facere  f alique  capi 
tanqlufpcftum  debitorem , nonfufficitiutametura» 
fcd  debet  allegari  cauia, puta  quia  forenfis,vel  vaga- 
bundusi&  non  poiridensimmobilia,vtjl.fi  fidciulTor. 
in  fi. qui  latif.cogan.  Probatis  deinde  fummatim  iftis 
caulis, tunc  iutheinurm  fufpicionis,ali^snon,l.ficrc 
dirores.de  priuilcg.credit.&  ideo  inquit, ludex  debet 
eifecautusad  interrogandum  dequaliratccauf^,feu 
caufatu  fui'piaonis,vtfi  funteaulx  vcrifimiles,tunc 
put  procedi  ad  capturam  occafionc  debiti  liquidi» 
non  debiti  incerti,  quia  non  debet  incipi  ab  cxequu* 
tionc  fuper  debito  inceno, 5c  maxime  a capmra,  iuri 
busibi  per  cum  addudlis,quam  illationem  tenet  cti2 
Sal.ind.l.apertilTimi.in  vlt.col.Ang.ImaSc  Caft.& 
ahj  in  l.qui  bona.§.qui  damni,  ff.  de  damn.  infed.  Sc 

* hanc  illationem  * communiter  teneri  tcftatur  laf.  in 
d.l.apertiifimi.nu.  zz. 

iz  Sed  limiratiofBal. procedit  generaliter,  non  aut 
in  fuipicionc  iudicis,  in  qua  de  iure  Ciuili  non  requi 
ritur  caufa;  fufpicionis  allegatio,  prout  hoc  modoil- 
l(i  declarat  lal.vbi  fup.  in  illis  verbis,  tum  poftea  ipfc 
Bal.iotclligir  ifia  gl.in  terminis, in  quibus  non  requi- 
ritur caula>M  allegari, vthic.  licet  et  quo  ad  illationS 
Anginrepe.l.ncmo  carcerem.  Cdecxa^.tribiit>lib. 
lo.tcnct,^  futficiacdprincipioprobarcfufpicioncm 
per  folum  iuramerum,  & poftea,  fequuta  captura, & 
ficpoftquam  ceflat  periculum  fugs  debet  captura  re 
ftincari  per^crtilTimas  probationes,  ide  voluit  Io3. 
de  Imo.inl.lccun.ff.lol.marr.Ludoui.  Roman.in  l.fi 
fideiu(Tor.§.fi:tf.qui  fatifd.cogan.&  licet  Alex.ind.l. 
z.dicar,quod  ifta  opinio  non  potcftdeiurc  fuftincii, 
tamen  poftea  confulcndo  cam  lequiturin  conf.  19- 
vol.  J.vilb  procelfu  capturae.  & ibi  nornhilitcr  lubdit, 
quod  lic  debet  incclligi  ftatutum  (impliciter  loques 
dc  captura  dcbitoris,&  fugitiui  fijfpcCbi,  adde  etiam, 
quod  idem  vo'UitCaftr.confz8.  pro  pleniori  exami 
nc.  vbi  tenet, q>  oc  caufislulpiciomsfuga:  poterit  pro 

.■*  bari  per  folum  iuramcnruin.A  quod  ita  totus  * mun- 
dus 1'ematddem  voluit  lo  Bapt.  Caccialu.in  tradi.de 
debir.fugit.6.‘q.prin.col.a  ntepen. 

xj  Quanp  amplia,  f vt  nedum  iudex  delegatus  polTit 
fufpcduk  iurari,  fcd  et  ordinarius,  tcx.  cft  in  d.c.cum 
ipeciaii.5c  in  c.fi  quis  contra  Clcricum.de for.copct. 
vbi  Soc.nu.s. cfufpicionis.de  otfi  dcleg.  Caftr.ind.1. 
aportiiCmi.nu.i5.  vbi  etiam  laf.nu.s.Barr.  in  d.l.quia 

* potcratA:  htx  * communiter  Dodiores  tenere  tcfta- 
tur citatus  And.  Gail.vbifupra,nu.r. 

14  intellitjc  ampliationem,  fvtproccdatdc  iure  Ca- 
nonico,lecus  de  lurc  Ciuili,  Iccundum  9 ordinarius 
iudex  haut^lufpcddus  iuran  poi.  glo.eft  ae  hoc  m d.l. 
apcttilfiiDun  I .glo.magna,  quam  fcquuti  funt  ibide 
Caftr.nu.6.Iaf.nu.4.&  hoc  idem  dicit  Abb.in  d.c.cu 
lp^ali.num.z.cuius  opinionis  fuit  etiam  glo.  in  d.l. 

* quia  potetat.  ff,  ad  jlrcbcU.  & hanc  vaam,  Sc  * com- 
munem opinione  tcftamr  laf.  vbi  fup.&  Andr.Gail. 
d.obfcntatio.  3 j.nu . i . 

* 5 Subintclligc.t  vt  licetiudex  ordinarius  n6  polfit 
iurari  fufpc^usad  hoc,  vtmoucatur,potcft;tamen, 
ad  cffcdlum,vt  detur  illi  alius  adiundtus, auch.fi  vao 
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contigcrit.C.dciudi.  gl.in  <f.I.apatifllmi.inyctb.iu- 
dices.C.cod.  vbi  omnes  fcribcntes,&  praclcrtim  Barr. 

* nnm.i.Caftrcn.num.6.  Iaf.nu.4.  vbi  hanc  ‘commu- 
nem dicit. 

16  Secundo  fubintclligc,  vt  non  habeat  loainn,tqn 
inter  iudicem  ordinarium,  & allegantem  lufpicion£ 
fuiffet  magna  inimicitia:  nam  fune  poteft  omnino 
amoucri,Bar.inl.vnica.C.fiqua  pr*d.  poteft.  vbi  in- 
quit, g»  fi  potcftas,  vcl  alius  iudex  ordinarius  cft  tuus 
inimicus,  potes  eius  iurildidiioncin  declinare,  picirc- 
ftando,qi  contra  te  non  procedat , quo  cafii  tu  cu  to- 
ta domo  tua  es  exemptus  ab  cius  iurj(«16ne,&  poftea 
non  valcbit,g»  faciet  contra  tc,q  theoticam  Bar.fcq  • 
turCaftr.iicccnon  fideliter  citat  Bar.  ind.l.apcrtifli- 
mi.nu.6.Bal.inl.i.ff.fi  quadr.paupc.fecif.  dica.laf  in 
d.l.apcrtiftimi.nu.7.facit  tcx.  in l.fi  pariter,  ff.de  libe. 

. cauf&  ad  hoc  eft  textus  notabilis  in  d.  l.vni.  §.idca 
C.fiqua  praed.  poteft.  quem  textum  ibi  ad  hocnotaf 
Bar.facit  tcx. in  c.  quod fufccpt?.  s.q.y. 

17  Amplia fublimirationc.vt non  fo'u procedat,-} qii 
in  cffcduinrcrucncrit  inimicitia,  fcd  etiam  qn  adeft 
pncfumptiue,vtputa,  quando  iudex  habet  iufta  cau- 
lain inimicandi  ,quoca(u poteft  etiam  ranquamfu- 
fpedusiuro allegari  Sc  rccufarijira  renet  Inno,  in  ca. 
cum  I.&  A.dcrciudi.  quem  refert  3t  Icquitur  B.1I.  in 
l.prsfcriptione.col.tz.infi  C.fi  cor.ius,  vcl  vtil.pub. 
Sali.inaurh.fi  dicatur.  C.de  tcftib.  6c  in  l.i.  inprinci. 
fF.co  Roma.in  rcprr.nib.ff.de  arbitr.col. 10.  imo  for- 
tius renet  lingulari  ter  Bar.in  1.  t.in  fin.ff.de  his,quib. 
vtindig.qiiod  fi  ignor.it  oommilTam  dTeeau- 
fam  inimicitia  -.rdhuc  poteft  fufpcdlm allegari, quod 
inirabiledicit  laf.ind.l.apertiinmi.  num.7.&  gl.in  c. 
Adrianus.6  t.diftin.didnquod  fi  iudex  non  refalutat 
me, qui  prius  illum  lalutaui,  poteft  acculari , quia  cx 
hoc  pi-xfumitut  inimicus. 

18  Secundo  fubamplia  ,vtid5  fit  in  iudicef  inimico 
reconciliato  de  recenti:  nam  vri  lufpc^fusirepcllirut 
cx  eo,qui.i  no  poteft  eftcncc  idoneus  tcftis,  & minor 
fiifpido  cft  fulficicns  ad  repellendum  iudicem  tan^ 
fufpeclum,  qudm  ad  rcpdlcndu  reftem,  quia  facilius 
eft  inucnirc  alium  iudicem, quam  alios  refteSiA  ideo 
caufae,quasrepcllcnt  tcftcmdtcftimoniotanquam 
fufpcChrin, multo  fortius  repcll2tludic5:  hoc  docuit 
lnno.ln c.inlinuantc.dc  offi.  ddcg.in  g!o.  i.Bal.in  c. 
dc  caufis-col.p.eo.tit.gl.inc.R.Canoiiicus.ingl.z.de 
bff.dclcg.  textus  eft  notabilis  in  c-  accu  latores,  il  1 . 
q.  5. Acculatorcsiinquit  tcx.  Sc  teftes  efle  n6  polTunr, 

Sui  ante  extremum  diem , aut  nudius  tertius  inimici 
lemnt  facit  l.vlt.  ff.de  dccur.  l.vnius.  /.femus,  ff.de 
q.notarinno.in  c.cum  oportcat.de  accufat.  lafind. 
l.apcriilTimi.nu.7  vcrf.-addorcvtio. 
tp  Tertio  fubamplia,tvtncdu.  ludex  inimicus  fedSt 
alius  iudex  amicus  iudicis  md  inimici  polTit  allega- 
ri fufpcdus,&  rccufari,ita  notat  egregie  Bar.in  l.lci£ 
dura.S.i.per  illum  tcxt.ff.de  lega,  facit,  9 vult  idem 
Bar.in  l.j.S.li  turor.pqftgl.ibi.ff.de  fulpcc.mt.vbi  in- 
zoquit,t9  iniutiafada  fodo  meo,mihi  fa£la  df  ,l.id6 
apud./.cum  virum.&  S.fcq. ff.de  iniur.  hoc  & in  fpc- 
cic  voluit  Alcx.conf.pp.verf. ira  ncc etiam,  vol.i.  & 
fequituriaf.vbi  fiip.nu.7.vctf.addequartd.ea  ducliis 
zi  ratione;  t quia  tales  tepelluncurdteftimonio,  vt  ha- 
betur in  c.  repellatur.  & c.cum  oporteat.  & in  c.  evun 
P.ManconclIa.  dc  accuf.  idem  in  fpccic  voluit  Cyn- 
in  l.fi  quis  teftib.col.  vlr.Cdc  tcftib.  vbi  5r  Bar.qui  di- 
zz  cfi  hoc,pccdcrc,tqn  ex  amidtia  vniusrcful  tat  odio 
fitasaltcrius.namaliaspcrlcamicitia.quc  cft  virtus, 
nunquam  efler  in  caufa , vt  quis  fufpcuus  diceretur, 
licet  aliquantulum  fides  illiusdcbilitetur. 
zj  Quart61ubamplia,tvrnedumillcfolus,cum  quo 
intcrcclfir  inimicitia;,  poteft  iudicem  lul^dQ  iurare 
&recufarc,fedeti3tota  familia  eius,& domus,  text. 
cft  cxprellus  in  d.l.vni.C.fi  qua  pra:d.poteft.vbi  Bart. 
licet  Inaou  d.c.iafinuaJ4c.dubucca6  procedere, nili 

incaiu 
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in  cafu  illius  le^s»3c  inrcrprerando  vert>oni,  <iomust 
dc  quo  in  d.l.vnic.vc  vcrincctur  in  illisjqui  suc  in  PO* 
tcftacc  conftiiuti » non  autem  in  alijs familiaribus- 
»4  Secando  limita, vclcilicctiudcx  t ofdinaiiusnon 
poJitiucah  (ufpc^us.vt  amoucac , ncclubw  locfl, 
qn  cfletim^fu^dc  caufa  fuperqua  iudicanducflcc 
ma^i  in  ie  concineret  fubcilicareni  .*nam  cx  quoca 
/ubcilif  repugnat  cum  DoOore  groflb,  vt  verbis  BaL 
▼ur.poreric  recula  ri  taqiwm  fuCpeaus » 3c  ab  co  cau- 
te aoocarLita  norBaUicei  in  aduocaro  ,inl.  vir.  id. 
q-C.de  h^rcd.jnfl.quercfciT,ac  Icquitur  laf.  hoc  fpe- 
cifice  tenens  in  d.l.apcrnllimi.  nu-7.vcrf.a.  eft. 

45  Tcni61imitatiniudicc,quilitigarinaUac5fimi- 
ibnam  clarum  clhquod  non  iudicabir*nili  prout  vel- 
let iudicari  in  c3fuaidc  ideo  liucdclcgatus.  Huc  ordi- 
narius poceriifufpcOusiarari^l.eftnocab.  inc.cum 
fuper  Abbaria.dc  officdclce.in  6.  Ant.  dc  Butr-in  c. 
caufam  matrimonii.de  off-dcleg-dcio  c.acccdes,  co. 
tit.Abb.inc.caufam  qujfdl  i.deiud.  vbideclaratpcr 
exempla, Qujcnam  c5  dicatur  amilitAcin  cffctlu  di- 
adcitftunc  fimiliwdinecaufx  dari  quando  ex  dcciCo* 
nccaufi;  coram  iudiccconcummr  addcciConecau- 
lac.qui  habet, vt  priuatus , qa  qua  ratione  ptitar  gquu 
quod  pcot.vt  pars,puubif  xqnum  »qnod  iudicat , vi 
a7iudci,cum  confcicmia  t non  poflitefle  diuifa  in  eo- 
dem fi1cl04rgc.pen.de  cica.  in  6, 

as  Qtuno limita iniudiccahcuiusloci.t in quods^t 

pamalitarcStdc  fa^oncs:nam  li  delegaretur  vni » vel 
iudicem  habere  vnum.^i  cflcrconrarixfaajonis, 
pofiem  illum  tanqui  fulpcao  iurarcrita  voluit  Bald. 
jn  c.dccaufis.col.©.dc  otfi.  dcleg  que  rcfcrr.dc  ftquif 
IafiJoco,quofupta.ver.nona  caufa.  Permult^ali^fu- 
perfunteaufz.  qbus  ludcx  (t  ordinarius  porcB  fulpc- 
dus  iurari,fcd  quia  dchisomnibus  latilliinc  rraditur 
poftaliospa  Card.Alcx.in  c.poOrcmb  dcappcl.vbi 
19  cnumcat  t fcptuagmta  caluf  fufpidonis.  & ibidem 
Phjlip.Franc.itcmquadragfntacnumerat.  & dc  hoc 
lati  tradit  Spcc.intir.de  iud.delcg.$.  liipciclV  videre, 

f»cr  lotum.ntc  non  per  Ganoniftas  poft  lo.  And.in  c. 
cgitima.deappcUib.  6.  nc  videar  tepius  di^  repe* 
tCTC4d  ea  ce  remitto.* 6c  fufficit  hanc  regulam  gnra* 
50  le  ad  hanc  materiam  tradere, vidcUcet.ludicetpofic 
cx  omni  ca.pcr  qud  vcriliimlit^  pr?fumirur  inclina- 
lein  fauorem  aiccnuspanis,tanquam  li/fpefluinrc- 
cuteri.ica  notat  Abb.in  d.  c.cauUmqux.il  adeiud. 
concordat  lex.in  C4ccedens,il  2. vt  lit.non  contcll. 

)i  Quinioamplia conclunoncm,tvt  procedatcciam 
quoad  totum  colIcgiu,&  vniucrntatcm,quod,qu^i 
unquam  fufpcdri,5c  (ulpcCla  iurari,vel  rccnlan  por. 
ita  voluit  Philip.Franc.in  d.c.cum  ipcciali.nu.  s r*dc 
appcl.M5f.fing.j6j.incip.iDhisdicb.ptcxt.lnc.licct 
liilceptadefor.cdpct.Albcn.de  Rof.in  1.  par.flar.q. 
loaquf  incipit,  an  aurem  quis  potuit  dicere  omnes 
iudiccSfVbi  dicit  vidilTe  feruari  in  pradica.om  nes  fa- 
picntcsvniusc  uitatispqflc,vc  fulpefitosrccuteriiide 
voluit  Bald.  in  cap.  i .dc  iudic. 

In  contra riumt  quo  ad  omnes  lapiCtcs  vnius  ciui- 
utis,vel  vniualhatit.q  nd  poOuntluljsefti  allegari, 
tener  Bal.in  l.hoc  mdidc  cdd.de  dem.  Aug.Bcro.in 
**  d.c.  1 .dc  iud.nu.  1 1 1 hanc  clTc  ma^s*  * cocm  opi- 
Biooem  tcllanjr  Viuius  in  vcrlurpcfri  iudices,  9 id{ 

^ C0C  aflitinatdtdc*comnnini  Doclorum  lententia  in 
confil.de  fcnaru,quitanquam  (ulpedus,  vel  1'uIkcIQ 
* accufari  non  poiefi , vt  aiam  dc  * communi  tc^cut 
5}  Boer.dcclT.  ^p.fiautcmcaputtconfilijcfletlLiibc- 
dam.tunc  totum  coalilium  potefi  allegari  liiipcctu» 
Iccundum  Bal.in l.t.C.fitcfI.prouinc. 

^4  Limita  modo  principaliicrc6clufiond,tvt  tancu- 
uiodd  habear  locum  ante  litem  contcflatd,ancequd 
deber  iudex  iurari  fulpcfiius»alia5  videretur  in  eu  c6- 
lentncdc  ifia  efi  exceptio  declinatoria , quxd«  op- 
poni ante  htem  contefiatam.  c.  inta  monafieriu.  dc 
ibi  gl.de  Doc.de  (C  iud.imiuv  uJis  ucepuo  ddt  amc 


omntsaliis opponi,!. fcd  dc  fi  ruTceperirtin  prin.flF.de 
iud.BarAc  alii  m l.q  uidam  conlhlcbarlf.  dc  rc  mdic. 
vbi  idcoou.9-inquit,qu6d  fi  prius  opponeretur  exce- 
ptio contra  perfonam  a^ons,  vcl  cbntta  libellum» 
quia  opponddo exceptionem  videtur  vdic, quod  fu- 
per  ca  pronuocictur  dim  fit  emergens , vt  nor.in  1. 1. 
C.dc  ord.  iud-  ideo  videtur  lilum  in  mdicd  approba- 
re,idcoanrc  omnia  debet  opponi  exceptio,qua:  con- 
ccmiiuirirdiftionem  iudicts,I.fi.C.decxccpr.B.il.in 
prine. vbi Cafir.nii.a.dc  lafnu.  1 1.  idem  voliiitSpec. 
in  tir.de  rccufat.b. qualiter,  ver.  1 1. Bal.in  S.i.in  i.c5- 
* fijt.CFcdc.c6rM-Sc  hancopinionem  communem 
dicit  in  c.  quoniam  contra,  in  verb.  rccutetionis  de 
probatio. 

} i Subliinita,nifi  fufpirio forta  efiet  pofilircm  c6rc- 
^aram:nam  tunc  proponi  potcfi,6c  iufo  probari.no* 
laturin  l.a.vbigl.  pcn-Cdc  colbrt.  ciiifdcm  Iit.  dc  ita 
tcncrgl.in  d.c.cuin  l^-ciali.dc  appcl.de  gl.  in  d.  c.in- 
finuantc.in  vcrb.conlcn/erit.dcofii.dclcg.gl  in  S ex- 
ceptio. j.q.6.Cyn.Ang  Sal.de  Cafi. in  d.l.apcrcininii. 
vbiCtlal.Bar.dc  alii  ini. h. Cdetcnt.Ang.de  Imol. in 
d.l.quia  pqterat.fi.adTrebcI  Am.de  Imol. in  c.  i.dc 
iud.  immo  dt  fi  cd  eflet antiqua , fcd  venit  ad  noiirid 
allegantis  lufpitioncm  pofi  lirem  conrcfi.ua  tunc dt 
licet  opponere, Ruin.confd.nu.8.vo|.4.Cafir.  in  d.i. 
apcitill'iim.nu.2. vbi  etiam  Ang.dcSaJ.de  Bart.ind.1. 
vlrdacitl.dectatc.Scx  caula.fi.  dc  inrcrrog.aflio. 

A inplia  luolimitationcm.tvt  nedum  polfitoppo- 
ni  caufa  lUrpicionis  pofi  lirem  contcftacam ; fcd  crii 
pofi coocluliiin  in caufa, dc  pofi cirationcad aiidic- 
dum  fentcntiain,li  pofi.dc  condufionem  incaufa,cc 
pofi  citationem  Inpcniencrit  caula  fufpicionis:  ita 
icnctltiKJ.inc.imlcx  dcolHc.ddcg.  in  6.  A Moder- 
niodnd.c.pafiorat.s,quo$rcfettF  de  Icquitur  Kuin.d. 
conf.6.nu.  12.de  i|. 

37  Probabitur aurdeif  fufpicionis  fupcnjcniflcpoft 
litem  conrcfiatam,vel  ctantiquam,iunc  Iblu  ad  no. 
titiatn  al[cgis  dcuemlTc  periplius  iuramcntu,queni- 
admodu  probaturcaulalufpicionis.ita  tenuit  Ang. 
ind.l.ncmocarccam.C.dc  exac.inbut.iib.to.IrnoJ. 
de  Alex  .in  d.l.2.fi.fol.mat.vbi  volunt,  qu^  ficuti  cS 
fufpicionis  precatur  per  mraniciitum  contra  debito- 
rem,na  cria  m per  illud  probetur, quod  mpciucnir , p 
notata  per  Bar.in  l.lbicnr.fi.dealtni  dc  cibat.legac.de 
dqhocefi  tcx.in  c.pafioralis.dcexccpt.ibi,  vel  is  qui 
. voluerit  eam  opponere  fidem  f.iciat  iur.imcnro  ic 
poftmodum  ad  illius  noririam  pcrucnific. 

/8  R.uin.ttamcnd.conr.6num.s.nonconccdir  fari 
ioramiio  allegantis,  caulam  fuperuenific  pofi  lirem 
contcfiatani,mfi  etiam  appareat, quod  fiierndiligds 
in  perquirendo  conditionem  judicis  ante  litem  con- 
rcfiatam,quod  etiam  dicit  placuific  Abb.in  d.c.  pa- 
fioraUs,de  Alexin  l.iia  demum.C.  de  piociirato. 

Secundo  declara  conclulionc,tquoad  hoc,vr  tale 
iufm  ad  libitum  liipcrlulpicionc  iudicis operetur, dt 
ptDbccmddcbaqutsilIudcxfcipfpfcrrCjlcdcfinc- 
cclfe^iuodiudicc  requirente, dc  mand.tnredefcrarur, 
arg.l./.in  prin.de  S.fi  fiidc  luremr.  de  ibi  notat  Bal.  dc 
Lvidcanui.s,S.dcferrc.dein  lit  iuran.c.  ad  ternam  ,in 
verb.przfiario.de  cefiib.de  ibi  dicit  Io.  And  fomiali- 
tcr,quod  non  lUthcii  illud  przfiaci , ntfi  periudiccin 
exigatur, facir  quod  dicitIo.Bapt.C4ccialup.intrac. 
dedebit.fugir.in6.q.princ.col4mepcn.  vcMtem  ad- 
uertcivbi  concludmquodiicctrufiiciar  facete  fidem 
contra  debitorem  dc  caula  fufpicionis  per  luraiiien- 
tum, prout  ibi  plene  declarat, ad  hoc  tamen, vt  fidem 
faciat  debet  mdice  mandante  przfiarimcc  (u  fiicir,^ 
creditor  per  fcipfumturcc,  dc  allegat  Bal.  in  quodam 
conlil.  quod  tamdh  non  indicar , volentem  quod  ad 
hoc, VI  iuramcnium  probet  impedimentum  ad  con- 
cedendam fecundam  dilationem » oportet  efie  dela- 
tum i iudicc*alUs  autem  parte  fine  ludicis delatio- 
nf  dUationis  cfi  nulla. 

Subdeda- 


lOofephiMafcarcIi  - h ■ .{ 

Subdcclata.vjprocci?.u.t  qn copia iudicis haberi  i^I»linp4ffiaoimiurmHHt<>pndutttr,auitHdarti  nr 
polier.quxr.habcruionpoflctAcletdifficultc^  ioi^n^fffori,ixt«xi,fit,v,lr.mtuimnp<M^ 
culario,&iuripra:ftanofaaacoramhoiifibrivr.  Coarrar/aOT,»».  ij. 

i6 InureJIt finguhirttxtrsrtm  iurat/itnto proAatur^ 

11  lurxmtntiprobatioaJmittitur  in  caujii  Jmmnaryt^tpuM-' 
do  funt  modici  proiudicy. 

1 8 lurcumuampoavotioms  rn  dcfcnur  ad proimdam  m- 
gatilnmt^S^ciomm,yiuJt  contra  ipfnmreum^ 

1 9 luramento probatur  ntgaitua  caiumnia. 

0.0  lUrm calumnia jcxcujat  litigantem adoiOtVCl frauda, 

■ ' luramento  voluntario  lii  finiri  pote  fi. 


f. - ■ ■ I — viuiiiK.mccr,ruc 

rcculario.ac  luri  pra:ftatio  fafla  coram  hondlis  per- 
fonis  valerer , arg.l.vbi  abiunt.dcrut.&  curat,  dauab 
his&  ibi  Bat  & Artt.inc.fi.dcappcll.Doa.inl.i.jr. 
dics.C.quan.  appcl.  fit  ncccffic  1. 1 . Cdc  his,qui  per 
mct-iud.Bar.md.I.apertifiimi,vcri!opponitur. 

4t  Subdeclararubdcclararioncmtproccderc.qnnon 
•poHct  haberi  copiai  necer  iudicisfupcrions,  coram 
quo,  fi  adeft.  debet  fieri  rcculatio  judicis  inferioris, 
qn  ipfe  judex  inferior  accufatus  haberi  non  potcll . 


.........  ..^w.uLua.i.iucii  iioiipoteit,  ll  luramento  voluntario  Uifcniri  potefi, 

atiasfinecfiiperiornccinfcriorlulpcefushabcrii».  iiluramentumbwdtcfiuum.vtm  obtinet iniuditiotm. 
teft.fada  coram  honcftispcrfonjsrccufatio  valebit,  bationie  ueeeopru. 


ita  fubdeclantRuin.d.conf.q.nu.i  t.pcrtcxt.ind.Si 
diesivctf.li  quis  ipfius.quod  dicit  etiam  fuiffc  de  me- 
te Ang.Arct.ibidctn,atq  itaiiidicallctcftatut. 

42  Tcriio  declara  concl.tvr  non  procedat.qn  recula- 

tioelfetnimistemetatia.vtputa.quandotccufatciur 

t.inquam  fufpcOus  iudex , qui  fuitdatus,  vel  elcflus 
dc  conlenfu  vrriufquc  partLs : nam  tunc  non  poterii 
tanquam  fufpeflus  recolati  etiam  iufo  interuenien- 
tc.ficuiSt  quando  fuit  darusadinlUtiam  vninstra; 
nam  tunc  ille  non  poterit  judicem  fufpeaum  tccu- 
fatc.rex  el>  in  auib.offctatur,C.de  lit.conteft.  gl.  i.in 
d.l  apertilfimi.vbi  l.ifnu.  1.&2.  Ang.  idem  lenfitin 
d.l.quia  poterat, poft  Inn.  per  cum  allegatum  iunais 

nutaiisinauth.&t  conlequcnter,C-de  ient.  omn-iud. 
bene  facit  tex.in  c.ptopofuit.dc  appcl  lar.  Alex.  ind. 
I.quiapoterat.n.5.facitrcx.inc.cuolim,dccau.po0'.  . 

4)  Subdeclata.mli  probaretur  jnoua  caufam  lupctue 
niflc.iia  idem  Ang.in  d.l.quia  poterat, poli  Iacob.de 

Aret.Ant.icexptclTiuslmolind,c.r.dciud.&f.iciut 
adnotata  in  d.c.infinuantc.de  ortic.deleg.  Alexdn  d. 
l.quia  poterat.nu.  S-Iaf  in  d.l.  apcttilTimi  ,nu.r. 

44  C^i-irto  limita  concl.tprincipaliier.vt  non  ptocc- 
d.at  in  vicarioiudicisfufpcai , quia  non  idcodicitut 
fufjJeflus  ,qa  iudex  illius  cfl  lufpeausitex.cft  exptef- 
liis.dc  ibi  hoc  notat  Bal.in  d.l.vnic.Cfi  qua  pncd.po- 
tcft.cir.  fi.ide  Bal.in  auth.clcricus,C.  decpiic.de  ciet. 
At^-in  I.aduetfus,in  fi-C.fi  adueuTus rem  ludie. 

4i  Comrariumtvoluit  lo.de  Imol.ind.c.infinuautCi 

dc  oftic.  deleg.  quia  idem  ccnfciut  tribunal,  vuiuiqr 
c.Romana,  in  ptin.de  appeU. 

C 0 n C L V S 10  DCCCCLIV. 

ARGVMENTVM. 

An  ad  probationem  faciendam  admitten- 
dumftt  iutamehtum  ,&  quibus  incafi- 
buspoffit  admitti. 

svmmarivm, 

J luraenentumpartit  non  fuit  probationem-,  ir  cur,  < 
3.  Iuramentum,vlfaciatprobationtm,uonparefi1>rmctpt  ’ 

fiatuere.  . 

3 Tytificatio  miui^ui  maxima  etiam  dignitate prafuhel, 

nec  iullificat,  nec  condemnat. 

4 Probatio  qua  per  iur amentum  quandeq;  conceditur  ^ici- 

tur irregutarii,ir  priuilegtata. 

5 luramento  probantur,  ea, qua  eonj^unt  in  animo, 

6 lgnorantiafeientea,iy  eredulitai  luramento  probantur, 

7 I nfirumenta de  nouo  ejfe  reptrta,iuramtnto probantur, 

S luramentoprobatur generaliter, quicquid adnotitiaali-  4 

eutut  peruenifie  dicitur, 

9 Iur arnentei probatur  quem  non poJSt  confequi  inpanibm 

mjittu  tompUmentum . * 

10  luraminto  probatur  pnptdimtntum. 

1 1 luramHo  defirentit  aliquid  contra  ddtiarioifiatur, quod 
e^  ea  merctmony.fldpotiut  quotidianivlut  illud  de 


1 3 tnierejfe  commune  turameto  probatur,  cum  dolut  aduer  • 

Jary,or  de^ultaiprobationii,  vadtomurrunt. 


l/eMIUnU. 

13  luramentum  litit  decifiuumfroprienon  efi  probatiojid 
potiut  leuamenab  oeure  probandi, 

H luramentum  necefarium,quando  femipleiu  fuit  proba, 
tumprobationil  vim  obtinet. 

2j  luramentumquibm  ia  eafibui  plenamprobationem  fa- 
ciat, remijfiu, 

t “''mittuntleges.tnecvlla  ratio  permittit 

,,  i . P'*"’*‘‘‘f'nP‘'o‘>ationcmfacete.argum.I. 
nullus.ft.de  telbb.l.omnib.C  eo.  cumiutc  etiam  di- 
uino  cautum  fit, duorum  tantum  tertium  diertum  te- 
cipiedum,c.in  omni  negocio,dc  ibi  Fely.C.de  terti b. 
Dcc.conl.js.incaula, coi. i.vetfdc  primo,  vcrfdtli- 
X cct.quinimo  necpoircttPrinccps  hoc  rtatuetoRonj, 
fing. ; 1 y.aii  Pafa.vel  Imperator , quem  ad  hoc  Pro- 
poli tum  alios  adducens  ptobat  Plot.in  tep.  c.fi  qua- 
do.nu.  Jdx.c.  vndevi.idem  Crot.in  conC10.nu.24. 

3 lib.2. vnius.n.teftificatio  f nec  iuftificat.nec  codem- 
tiat.St  fi  dignitate  maxima  pcrfulgetct.c.  admonere, 
J2.q.2a:.in  nomine  Domini,  detcrtib.de  hoc  pronu- 
ciatum  ,dc  quoin  pt*lcntia  agimus,  adiuuatno  mc- 
diocriter.qi  alias  via  periuriis aperiretur,  c6tra  not.j? 
Marl.in  l.quillionis  habcdat,nu.  57.ff.  de  quKft.  vt.ni 
fapictet  dicebat  Plato.qiid  tefcn  Io.Cotai.in  Uadmo 
nendi, vcrl.abfolutis  iis,qua:  ad  tex.perrinebat.nu.j2. 
ftidc  iureiur.fi  iutidi  licctia  dabitur , vbi  plura  ad  iu- 
dicem  deferuntur, omnes  pene  periuri  erunt,  & ideo 

4 ptobatio,tqua:  petiurm  qnq;  concedit , &df ittcgii» 
laiis,&  priuilegiata ; quia  Cingulari  quoda  iure  c6tta 
rcg.cocs  adinittitur3al.inrubr.  dccotroucrf.inncrt. 
&in  l.euqui,in  prin.ff.de  iurciut.Batt.&  porteu  alii, 
vbi  Cur.nu.2jp.rt.c0.de  iufm  non  facere  probatione 
Intimam  ptobattex.inc.tu*,dc  clerico  peregrin.et 
Mcoiufmnon  elTe  probationem  dicit  Matf.  in  tub.  ' 
Ode  prob.nu.i  jo.adfincin  clle  magis  communem 
‘*opinion cra.de  quo  nosaliis  diximus  in  prxludiis, 
dc  quod  arterenti  aliquid  cum  iuramento  rtandum 

_ nonlit,pcobanr*omncsinl.admonSdi. ff.dciurciur. 
vtdicitSoc.iun.inconC79.nu.4.  vol.  i.quiaalioqut 
facile  ertctcuiqi  quicquid  vellet  obtinere. 

5 Limitatur  tamen  huiuftnodi  cnuiiciatio,tqua  rta- 
tuimus  ad  probationem  faciendam  iuramcmu  pro- 
prium non  cIm  admittendum,  non  procedere  primo 
loco  in  his,quac  mente,  de  animo  c6firtunt,vt  docuit 
gl.in  b.ali*,dc  ibi  noi.DD.Inft.de  afl.de  in  l.quia  ple 
nmqiffdc  intcrrog.afl.de  in  c.ligniticafti.de  homic. 
Dcc.conl.2sd.nu.9.Rom.conCj9S.  vt  clatiorredda- 

deciCnu.s.quinimo  aliter  ptobarinon  pofsut,  vt 
dicunt  DD.Ror.dcciC42. alias  3.  fi  impetratur  com* 
milhodc  tclctiptis  in  nouis. 

Hinc  ignorimria,tfcicntia,dc  credulitas  probantur 
iuramento,latc  MandoCad  Rom.port  cos , quos  ad  > 
ducil,conf.  jpS.nu.  j. 

7 Eandem  rationctppdilficultatcmprobarionisir. 

utumenta  dc  nouo  clsc  reperta  iufoptobari , cor.lii.  • 
lendottadit  Abb.inconCp.nu.j5.p0rt  Bar.  Bal  C-,rt. 
Liacc1alup.nu4.in  d.l.  admonendi,  vbi  Curt  nu  14. 

teftamt  hanc  clsc  cocm  ' fcntcnriam , de  generaliter 

8 tquod  aliquid  ad  notitiam  meam  modo  peruLnetit 
uuatncniodcgdi,  probaiutin  c.partota;i:,dc  excep. 


l 


% 
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& in  c.pdefeiihltm,vbi  glo.in  vcrb.iuramcnto,  de  tc- 
fiib.cumalijsaddu^isper  Ant.dcPcimcia  in  1.  i.nu. 

9 Ex  eodem  fonte  manauitf  pcrhorrcfctfnti*  iura- 
nicntnm.quo  probat  aliquis  fe  non  fpcrarc  in  partib. 
iuftitiK  complementum  confccuturum»  bonam  c(Te 
probationcm>ex  R0t.cit.dec.4z.in  nou^Stafil.  dc  Iit. 
gr3.car.15p.quem  adducit  Vcftrius,tn  praxi, lib.  ?.c. 
5>.nu.2.i^oniI.ad  Ror.d.dccif.42.qux  alios  cirat- 

10  £x  difficultate  probationis, f Cillorum  opinio  ma 
nauit,  quiimpcdimentuiniuramcnto  probari  dixe- 
rant,imcr  qoos  foit  Innix.in  c.ex  lic.in  fi,  de  rcdic.in 
iotcg.& alios  adducit  Mcnocivqui  etiam  lati' decla- 
rat de  arb.iud.lib-z.ccnt.z.  nu.  z. 

11  Hinc  etiam  contra  publicanos,!  (iuedatiarios  (la- 
hknriuramento  deferentis,  quod  ndeaufa  mercimo 
nilfcd  potius  quotidiani  vfus  aliquiddefert  ad  cuita 
dum  poenam  commiirt.gl.inclc.pncrcntiiin  verfno 
negotiandi,  dc  ccnfib.quam  elegantem  dicit  Alexa. 
inrc?tCTa,^.fed& fi  quis.n.7.dcleg.i.poft  Bal.inl.cu 
proponas.C.dc  nautic.foen.  St  in  1.  fi  quis  non  dipm 

' rapere, in4.0pp.Cdcepif.ic cler.& in l.vniuerla.C. 
de  vcfl.Marf.fing.86.ftatutum  fuitd  Principc,vbi  di- 
cit ftariiuramenro  portantis  bladum  extra  ciuitatc, 
an  portaucrir  pro  vidu  fuo  nccnc . Adducit  Imoi.  in 
ttLc^tera-S.fiJcq-Alc.inl.ccforia.fF.de  verb.  fig.  hoc 
**  tamen  verumefle  dicens, tquando  nullae  ex  .iducrlb 
militarent  conicffurc,dc  doefrinam  B.il.ponitctiam 
dofUifimus  Vulpd-rciponf  i48.nu.2.  hb.  i. 

Alias  huius  gcnerisyinquib.  hac  mramcp.ti  proba- 
tio IfKum  habet  cadem  ratione  , adiiccrepoilem  ni 
adum  agere  velle  viderer,  cum  plaaq;  (im  luis  locis 
cxpofira,&  quxlupcrfunt,fint  exponenda.  Hic  tamc 
liifficiat  aliqfia  attigine  in  vniaerfum . 

Declaratur  aut  fecundo  loco  non  procedere, qua n 
ti  dof  concurraet,5c  dolus  aduerlarii,  & difficultas  sp- 
irationis, tunc  enim  contra  dololum  habet  locum  lu 
ramcnmm  in  litem  veritatis , quo  probatur  interefie 
conunuDC.Batt.  in  1.  in  adionibnu.zz.  6c  ibi  laf  nu. 
40.dcinlir.iuran.&  probatur  in  d.l.  in  adiomb.in  fi. 
& in  l.cnm  furti.ff.dein  lit.iuran.&  in  l.fi  quando.  C. 
'Vnde  vi.cfi.de  his,qua:  vi  incr.cauf.Imol.in  d.c.fi.di- 

* dt*  coniinuncm  opinioncm,3c  poflrcmo  Alex.  cof. 
ao}.col.3.vaf& non  rolum.lib.i.Iafin rub.de  in  Iit. 
iutan.nu.s.Parifconf  24.nuni.7.vol.x.late  Mcnoch. 
ilearbir.iud.Jib.6.ccnt.}jcaf.zo8.num.  i.&  latiffime 
Piof.in  rep.d.l.fi  quando.nu.  1 vbi  pliircs  refert  te- 

* fiantes  de  ' communi  opinione, 6c  inibi,  an  procedat 
incontradibus,&  alia  plene  declarat  ad  materia  hu- 
insiuri  in  litem  pertinentia, quxahbi  attigini^,dc 
eradite , vt  omnia , profequitur  Mcnoch.  d.cailzog  . 
pinra  exempla  afftnrcns,quibiis  libi  locum  vcndicar, 
&Iofeph.Ludou.poni!, quibus ca  (ibus  procedat  hoc 
iuramciKum  in  litem  ,&  quibus  cefiet. 

14  T enio  loco  dccl  aratur  t non  procedcrc,quado  res 
per  dolum  poflelforis  cxtaredefijr,  vcl  reffitui  no  po- 
tefi.tuncenim  habet  locum  iurametum,  quod  noffri 
vocantafTeclionis , per  quod  probatur  interefie  uou 
iuxta  verum  vaiorem,  fcd  ex  domini  affe^ioue  > vt 
dedaratDec.ind.l.inallionib.  nu.  j.&  probatiura- 
mentum  hocaffcdlionispcrtcx.in  1.  qui  rcftitucrc,lF. 
dctcivend.&  quod  detur iuramcniumaffcdionis, 
cfl  communis  opinioyy  t ibi  ipfc  teff  atut , i icet  poff  cu 
x;  Duar.&Coraf  conudVium  t tenuerint,  ita  eiiani  de- 
datatMaran.ind.art.p.nu.z7.Alc.Stiat.inprac.iud. 
C-20LU.S<lCjdl,:&  iaf  in  rub.ff.de  in  lit.iuran.Mcnoc. 
de  azbiMiAlib.a.cct.3.caf  Z07.  vbi  pluribus  exemplis 
dcdaratiio6iiiramcntum.affedionis . 
j6  Quano leCodedarati  porcft,t  no ptoccderc,quo- 
adprobati<MHimjntcreJlcfingulariscxtratein  , ytli 
dcpofiii  pecofiiam  penis  tc,&  quia  eam  non  reffitui- 
(li,fuiffi  coad^mamsad  poen3,poffum  contra  tciu- 
xsuc  m Iit'; f dc^iidl-podppiobabituxiiUiieficfinga- 


lare  extra'tem,ira  declarat  laf  in  mbr.ff.de  in  lit.iurS. 
nu.4.  Maran.d.art.9.nu.27.  Lanc.Corad.in  tralf.de 
offLprzr.incau.ciuii.lib.i.c.p.S.z.nu.iz.Stiat.d.c.zo. 
nu.S6.  &deillisiuramcntis  in  litem  , nimirum  veri- . 
tacis,affediOQis,&inrerefre  lingularis,  plura  dici  pofi 
fcnt,(cd  magis  ad  traffationc  cms,quod  inccreff  per- 
tinent,dt  de  cis  late  egie  Fanuc.in  tracf.  dc  in  lil.  iura. 
hic  autem  fufficiatleuitcr  hxc  attigiffe . 

17  Quinto  rcftringi  f potelf  non  procedere  in  caufis 
rammarijs, quando  funt  modici  prxiudicij-probaiio 
pcriuranientum  adinittitur,vt  docuit  B.irt.  in  extr.tu. 
ad  rcprimcn.in  verflammaric.nu.S.Aret.in  1.  i thuo 
Pio-^.fi  fupcrreb.ff.de  reiud.&  probat  poff  cos  Aiit. 
dcPctr.inrcpci.d.l.i.tiu.^7i.&  ^67.ff.dciurciu.I,ac. 
d.c.g.nu.  i ;.vcrf  adde  1 7. 

18  Fallitfcxto,  tqnoad probandam ncgatiu5 contra 
prxfuniptioncin,(itie  fuijpidoncm,qux  fit  contra  red 
nam  dc^rturilli  iurametum,  quod  dicitur  purgatio* 

*■  nis,iuxta  tcx.  in  c.fi.dciurciur.  & ibi  per  * omnes , vt 
traditidcin  Ant.de  Peruf  in  rcp.d.l.i.nii.77o.Iac.Pc- 
truc.de  Ptolom.in  l, admonendi. nu.s6.ff.co.&  ponit 
late  Hercul.in  ttadf.de  prob.ncg.num.z  j j.vcrf  deci- 
mufhonus  modus, & inibi  dccl  arat,  nolq;  inff.  dicc-  , 
mus,  vbidc  iuramctonccclTarioplenius  attingemus. 

ip  Rcffringiturodfai)o,tin  negatiua  calumnix,  qux 
probatur  per  iuramentum,  quod  caluninix dicitur, 
clfcnim  locoprobationis.vt  dicit  Andr.  Gail.  lib.  i. 
pracf.obrcr.ob(cr.;}.nu.i4.&facitglo.inauth.dciu- 
dic.§.oportct,coIlar.6.quxdicit,iuramcntuin  dc  ca- 

20  lumniatcxcufarchtigaicm  a dolo, vel  fraudc,&  pro- 
bat text  inl.f.S-  1.  dciurciur.  vt  dicit  Pcmic.  in  d.l.  r. 
num.  3 3 5.  veri;fcxagciimusnouus.Iaf  l.ait  prartor.in 
princ.nu.i4-ff- eod.  , 

XI  Nono  limitatur,!  in  iuramento  voluntario, poreft 
euim  ex  cufcnfu  litigantium  lis  finiri  iuxta  aflertio- 

* nem  alterius  partis,vtcommuncm*cflcftntcntiate- 
ffaturlal.ml.iurifiurandum.  ^ex  couentione.  ff.co. 
Alcx.cof54.nu.i.hb.2.plcnci>idac.lib.z.  variar.  re* 
folut.c.  1 ^.inprin.qui  piurcsadducir,  a quo  fumi  pof- 
funt , qux  huic  locodccffe  videntur. 

12  Decimo  irem  limitari  tpoiclf  in  iurameto  liris  de- 
cifiuo,  quod  in  iudicio  approbante  iudicc  ab  altero 
litigatorum  alteri  defertur  , quippe  daioiuramcnto 
non  aliud  quxrit'ur.l.n5crit.§.  i.ffdc  iuiciu-  Ptolom. 
d.l.admonendi.nu.)d.&ibiCorafmi.2;.(5cvim  ma- 

- ximam  probationis  obtinere  probaiurex  cotextu,  1. 
fed,&  fi  poflcffori.S.fi.ff.  eo.  & effccf  u ipfo dignofei-  . 
tur.vtar^mentaturSoc.cof  1 S4.difKci|i.s,  & dubius 
coi.  tolli.  I.  &:  probat  ionem  facere  dicit  Matf  in  rub. 

2 3 C.de  prob,nu*  i i ;moo  effe  tamen  proprie  proba  tio- 
nem,fed  potius  ieuatncnabcoonere,conrul£dotra- 
ditCcph.confzz7.num.44hb.i. laf  poli  Bal.in  Icu, 
qui  per  illum  tcx.ffl  dc  iureiura.  feddehocfeparatiiii 
egimus, Sttradfat.Socyn.d.conf  184.  Boer,  dccif  95. 
Alcx.Stiat.in  pracf.iiid.c.zo.aum.4i.Mcnoc  dearb. 
hb.z.cent.i.caf  <89.  _ . , 

Z4 , Declariatur  vadpeimb  ! nonhaberl Iocum,quan- 
dofolffeifcmiplcniptobatuiu  , tunc  enim  defertur 
iuramentum, quod ncceirarium dicitur, erfam  pro- 
bationis (upHecrurmbiuxra  contcx.d.  I.  admonendi, 

* &l.inbDO»fidei,G-«od.Sc  vtrobitjue*omncs,cuius  , ' 
naturam  ligillacimdeclacabiinus.Poflem  aliasdecla 
rationes  adijeere  i fcd  quia  fparfim  luis  locis  notata 
reperiri  pofrunt,confuito  omitto:  fi  quis  tamen  ordi*>  - 

25 ncinucnireeascupiat,!adeatPctr.ind.l.i.num.3i;.  . 
vfq;  ad  11U.3  S i.qui>!iginti  cafus  enuinerat,quibus  iu-,: 
ramentum  plenam  probationem  facit,  ponit  ctiatn 
Rom.in  d.l.admoncudi.ou.41  .Curtant.  8 3.  Ptoloin., 
nu.5o.CatoSacnu.3z.Marfil.inrabr.C.  dc  prob.au. 

. i3i.vl'qi  adnu.t6j.LancCotrad.d.c.i9.  . 

: ..  ■>.•  /..1  ^0.'  • . ■ - 

CON- 


Co^c 


lofephi  Mafcardi 

LV  S I 0 DCCCCLV.  inl.qiiircftitucrc,col.i.ffdercivend.&inl.quirasr 

ff.dcfut.Batba.in  clcm.cauCim,col.6.  dcclcd.jt  in 


ARGVMENTVM. 

'An,S!  quibus  in  cafibus  iuramcntQ,quod  ad 
probationem  inducendam  legis  ,ttatuti- 
ve  difpofitione  admittitur,  probationem 
in  contrarium  admittat . 


SVMMARIVM. 

I Juramitum,quod  adjirobatiomm  induandamUgii  ^Jia- 

tutorumve  dilpojttiont  admittitur, probatiemm  in  fi- 
trarium  admittit.Et  cur,nu.2.Contr.nu.$. 

4 lurammtum,<pUgii,JiatutwtdiipoJttioneprohjt,proha* 
ticntm  necne  in  c:>ntrarii4  admittatdmerfe  dijftntiunt 
fenbtnttf,  ad  quos  coneiliidos  plurts  diftinSliontt  a^t- 
rtintur,'juasperte  videhit/ubnu.^.$.6.7.&9. 

9 JnramttoeUam  ntctjfxrio,  quod UgiSy/latutivf  di^ofitio» 
ne  probat,  pote  fi  (ontrariUm  probari. 
loSsattntsa  lata  per  probationes priuiU^iatat  nunquam 
• tranjit  in  iudteatum . 

I I lutamento, quod  le^n,  flatutive  difpofitiont probat  ,po^ 

fejiedtranum ps^ari, etiam  Jtis,  adutrfus  quem  tura- 
turjuerit  contumax, fiue  tn  doh.Contr.nu.  i z. 
j j Sententia  tata  ex  iur amenti  probatione  legis  ftatutive  di- 
jpofitione  conctjfa  ,poteJi  eontrariumprobari.  Contra^ 
r:um,nu.  14. 

1 5 Iuramcntum,quod  tegis,  /htutivr  difpq/hione probat, nS 

admittit  probationi  iHc6trarium,q  fi  lex , vel  flatutum 
vUtriusprocederet  prohibendo  probationi  in  cStrariu. 

1 6 Jurameto,quodltgts,f}jtutwedijpoJitione  probat, pote  fi 

contrarium  probari,ttiam  filex, vel /atnturn probibe- 
retprobiitiontm  in  eotranum , quoad probationem  per 
ret  tuidinttam,  iy  e^dJum, 

1 j Iu  fm, quod  legis,  fiatutwe  dijpofitione probatprobationi 

non  admittit  in  contrarium, cum  illud  d parte  parti  de- 
fert ur, quod  voluntarium,^  imdiciaU  dicitur. 

1 8 Sentenfia  lata  vtrtute  mramenti  voluntary Jiut  iuiitio^» 
lis, non  potejl  retralfariinfirumentu  denuo  repertis. 

In  iuramtnto suUiciali  detedlo periurio  non  punitur  it » 
qnipeierauit. 

ao  Iur  amentum  •»oluntariu*n,tliudiciaUnZ  admittit  pro- 
bationem i»  Contrarium  quoad  turantem,iy  deferenti, 
fecus  quoad  extraneos. 

2 1 Sententia  tata  virtute  mramenti  voluntarq,  lyiudicialit 

non  pote  fi  retrxSiari  in  catfa  vUima  v^untatit. 

22  luramentum  voluntarium,  (j  wdiciale  admittunt  pro- 

bationem m contrartum,  quoadprobationem  per  com- 
ftjjionem  partit, qua  diceret  fe  deteraffe. 

2 % luramentum  iudiciale  delatum  a folo  tudue parti, iy  non 
i a parti  partiyadwHutprobatiottem  in  contrarium, 
Corttrarium,nu.  24. 


fliriJmpnriirn  t<iuodadprobation8 
1 U Id  U J C 1 1 L U 11 1 ,inducendam,legis  fta- 
tutonunve  dirpolitionc  admittitur, probationem  in 
contrariu  admittcreipluresex  nodris  tu  confulcndor 
tom  prodteodo  tradidcrani,iia  ponit  Rom.inconit 
los.iiu.z.vcr.diCr^licet.Occ.conCsj.in  caufaaccu' 
/arionis,poA  nu.i.Soc.inconr.t  5.nu.7*vol.  1.  qui  iea 
refert  tenere  Azon.  in  fuin.C  ad  Icgcm  Aquiliam. 
Alcx.conl.i  i4  Coi.M'crf.necobdat»vol-4*&  inedf; 
9 i.in  caula.de  litc  pedente, col.i.in  d.lib.6.  dc  docuit 
Bar.in  l.z./.lii  pupilio,ad  fi.  if.  de  vfiicap.  proempt. 
Idem  Bar.in  l.is poicdiin  4.coKverT.nunc  videamus, 
ff.de  acq.hxr.Io.Ai^r.pofUnn.in  c.  quia  propter.  $. 
i\ iud-dc  ckcl.Caid.in  ciem.  1 .q.&.de  c6fang.  dc  adin. 
OlVr.in  1.2.§.li  ablcns.tf.li  cx  tibx.cau£  agar,  vbi  per 
gl-quam  exiftimat  fingularemivoluit  comra  confef- 
tioiicm.qux cx  legis  difpontionc probat , polle  con- 
tiauum  probati.  Id^docuicio  (Cimiim  datuci  Ang. 


tracl.de  prarftanCard.in  i.q.i.  par.  vbi  permulta  c6* 
eludit  iquod  licet  ffatuium  dicat , liandum  clTc  mro 
damnum  palTii  poteft  tamC  probari  comrarifi  Alex, 
plene  in  l.q  bona.S.qui  damni.fF.de  damn.  infcfl.de 
hoccll  rcgularcrvt  per  Dcc.poft  Abb.in  c.a.dc  prob. 
Cachcr.deciliPcdcm.6o.nu.8.Hipp.fing.  557.  extant 
Baid.dcSal.in  l.r.Cdc  rcb.crcd.col.i. vcrf.aflarn.de 

* ita*c6itcr  concludi  dicit  laf.inl  fi  quando . C.  vnde 
vi.nu.  28.de  Curt.in  d.l.admonSdi.pofl  nu.2 ) 2.  dicite 

♦ quodcommunifcrMamnaturopinioBal.in  l.j.^.ait 
pizcor.ff.co.qui  contra  fcntit  laf  in  S.lcd  jllx.  nu.9;. 
lnfl.dcafl.de  probatur  hxc  fnia  in  c-artcflationcs»  dc 
in  c-continebarur , dc  dcfponf-  impub.in  d.c.  propo- 
fuifli.ex  tra  dc  prob  Jn  1. videamus, /.pcn.  dc  in  1 . fi.  fF. 
dccond.iodeb.de  hanc  probat  gl  in  c.z.in  verb.  affe- 
flata.de  tcmporordin.lib.  6-  quam  lingularem  dicit 
Kom.in  1. admonendi  • niM..  fi'  dc  iurciur.vbi.A'  alia 
iura  adducir.qu^  admittunt  probatione  contra  iura- 
mentum,  de  pro  hac  opinione  plurcs  cdgerit  Plor.in 
repcc.l.fi  quando, nu.776.C.vndc  vi.ct  Tiraq.qui  dc- 
mu  magis*  »c6cm  efle  artefiatur.dc  rctrafl.cofang. 
$.4.gl.  i-nu.  3.dc  tenuit  Bellam,  qui  loquitur  dc  iura- 
mcntopcrhorrcfccnrizdccif45.exccprio.de  116  per- 
horrerccntia.de  idem  fcquirurCapcll.ThoIol.dccif. 
2j7.Itcm  quidd  Bononicnlis.idem  Fcl.in  c.acccdfs, 
fecundd.nu.  t j .vc  lic.non  conicfi.de  cenet  Dcc.  gene- 
raliter in  t.in  adionib.in  4.  not.fi*  dc  in  lir.  iur.  Cuius 

2 conclufioniscararioefi,tqu6dcum  iuramento  fit 
probatio  irregularis » debet  ccdcrc  potentiori  proba- 
tioni,quz  pofimodum  ftiperucnit , I.  cum  dc  indebi- 
to.ftdc  prob.de  tradit  Dcc.in  d.c.propoluifii , nu.7. 

i In  contrariu  rcfcrunrurflac.de  Ater,  de  Fulgof.  in 
l.i.C.fi  aducrfiliber.6al.inl.3.$.aic  prztor, fF.de  iutc- 
iut.Io.Monach.de  alij  perTiraqxitati.d.gl.i.num.z. 
quafi  hzc  probatio  fit  przfumptio  iuris,  Sc  de  iure . dc 
tenuere  Dom.  Rot.  dccif  79.nota , vbi  quis  impetrat, 
in  antiq.pcrgl.in  c fiammm,S.an'cfl‘orem,  dereferip.- 
in  6.  vbi  quando  aliquid  relinquitur  confeiStiz  aire- 
rius.non  audituralius  volens  probare  contrarium. 

Verum  huiulinodi  fcnrcntia , vt  etiam  faterurTi- 
raq.non  videtur  latis  iuri  confona.cx  fcquentibus  tn 
difiinflionibus  poterit , qui  voluerit, hanc  diucrfica- 
Kin  in  vnamconfonanriam  redigere. 

4 PrimoigiturdiciturfprioremopinionC  procede- 
requando  lcx,fiuc  fiatutum  diceret  flandum  efic  fa- 
Cramemo  afloris  > tunc  enim  iudex  cx  luo  ofiicio te- 
nebitur,dc  poterit  mucfiigare  , vtru  id  verum  fit;  po- 
ficriorcin  autem  fententiam  habere  locum,  quando 
difponercnt  de  iuramento  tertii,  fiucofficialis.itadi- 
fiinguebat  Ang.qucm  poli  opinionem  lac.  dc  Arer, 
refert  Alcx.inai.qui bona  $.qui damni, in prin.\kril 
cu  ab  alijs  indifiinflc  loquatur , remanet  hzc  difiin- 
dio contra  communem  opinionem, vt  etiam  agno- 
fcitTiraq.d.gl.i.nu.j;. 

5 .Quare fecundo  loco  difiinguitur , t vt  cois  opi  nio 
procedatquado  kxfiuc  fiatutum  llmplicircr  difpo' 
nerent  fulficcrciurm  adprobarionem:fccnda  vero» 
quandodiceretfiandu  cflc iuramento, ita  ponic  Bal. 
in  c. nonnulli , coi.  pcn.de  rcfclipr.  qui  alios  in  hanc 
fententiam  rcfcrt.fcd  tn  non  videtur  tuta  hzc  difiin- 
^in  verbalis, dc  contra  eam  tenent  fer^  omnes,  quos 
fupra  citauimuspro  communi  opinione . vr  ctia  di- 
cit TIraq  d.gl. i.nu.27.&  expreise  tenet  laf.in  1. 1 .li  li 
quis  abkns.nu. 7. ft.fi  cx  nox.cauf.de  Ang.  in  d.  l.quL 
vas.fF.de  fur.qucin  adducit  Marl.przciraro  fing.  j 57. 

6 T crtio  loco  difiingui  folcr,  t vt  pri  ma  of^nio  pro- 
ccdat.qn  fimplicitcrloquerecurlcx  fiuc  fiatutum, lc- 
cu^daautcm,q^andoadi|Ccrcru^i^ratncntuhaben- 
dum  cite  nontituin  pro  plena,  fed  pro  plenaria  pro- 
bationc,aut illiadhibsdam  plenilumam fidem aut 
qupd  I Ui  omausodo  c teda  tuTi  v c pco  pri  m o a d e 1 1 gL 

ifidcm. 
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in  dem.  Mn  vcrb.narrcmus.per  illum  Kxf.dc proba. 
& tradif  Roma.in  J.fi  duo.lF.dc  acq.hxr.5c  in  d.l.qm 
bona,J.qui  danj,&  ibi  Alex.fFdc  datnn.infca.  & in- 
ter plenam  ,&  plenaria  probadonem  hanc  differen- 
tiam ponit  Alcx.d.conf.  1 14.  V0I.4.  laf.  in  d.  §.  fi  quis 
4b1cns.nu  6.jc  de  1.&  j.traditidS  Rom.in  l.li  duo.lF. 
de acq.ha'r.& in  d.$.qui  daniivbi  Alcx.Soc.  rcg.  j 80. 
>na.iall.Marl,in  rcptt.rub.C.dcprob.vcrrijmita  ta- 
men  pr*ditta.&  in  citato  fing.j 5 7. vcriim,  Sc  hxc  di- 

flinct|o  non  fatjs  placuit  Dcc.ind.c.propofuiftj,po(l 

Arct.ind.l.fi  duo.  cuiusopinfonj  venore  dicit,  quia 
&_contta  inflra  , qua: probatione  manifertiffima  fa- 
<mt>^mitm  ,pbatio,vr  ibi  per  eu, cui  accedit  Tiraq. 
tjui  plurib.comprobat  poft  Dcc.nu.  i6cum  plur.feq. 
y Q^3rta  adhibcnirdiftinftio , t vt  opinio  cois  pro- 

ccdat,quadoiuramentum  ex  legis  difporitionc  prx- 
umim  pra:fi:nte,&  tacente  ilIo>contra  que  iuratunle- 
cundaautcm,quadocoabrcnte;  in  hunc  modii  iff.as 
opinion«contratiasconciIiabatD.inc.ftatutum.§. 

cum  vcro,dcrcfcript.in  6.poft  Io.  Cald.  & ea  limpli- 
otcr probat  Fr5c.md.c.ffatutum,§.cu  vero.  Aufr.  in 
t-apcl.Thol.q.i37.Itcm  quidam  BononicllFcI.  in  d. 
c.propofuilb.col.i.dcprob.Cuius  diffindionisca  cft 
rado,  quiaiqprasiudicialibus taciturnitas  in  ludicio 
nabet  vim  confcnlus.Kcum  offendimus,  il.  vit.  IK  dc 
ndciufl.&  facit  etiam , q>  eo  cafu,  quo  iuf m nccdla- 
nuni  defertur  parti,  ^Itcra  parte  confcnticntc  116  po- 

teft  retractari, qiii  aliis.iux.d.l.admoncndi.  rctrada- 
tur,fccundum  opinionem  Guiicl.Bal.  in  d.l.admone 
di»oc  Icquitur  ibi  Rip.nu.  ;4.qui  idcirco  monet, vt  sc- 
p« contradicatur. Verum, & contra  hancdiffindio- 
nc  tenet  Dcc.in  d.c.propofuifti.nu.  i4.quia  licet  eflet 
praiens,  non  tamen  poteft  dici  conlcnticns  iffo  cafu, 
nili  cxprefsd  confcnriat,  quia  cum  alcgc  difponatur, 
non  poterat  ipfe  prohibere,*  lex  fubuenitei , qui  fi 
otaaum  cx  ncccintatc.l.fi  fidciuffbr.S.fi  ncccOaria, 
ll.qui  latird.cog.pa  quam  rationcm.Rom.in  d.l.  ad- 
mongdi,  recedit  ab  opinione  Gulicl.dc  Ang.  dequa 
modo  diximus, vt  ibi  pcrPlot.n.zo.Iaf.in  rcp.  ci  l.  ad- 
monendi , poff  nu.4^.  5c  praiterca  facultas  probandi 
contra  mramentumeff  fcparataabipfoiuramcnto, 
vr  ibi per  Dec.  & qnandotacens  nouit  iusluumfibi 

laluumcflcjnoncdnfcturconlcntirckvtdicir  Rip.d.l. 

admonendi  .nu  44- & Dcc.ijfdcm  rationibus  relatis 
fcquiturTiraq.d.gl.i.  nu.jj. 

Secunda  dcmumfuirdirt.nclio,tvtfccudaopinio 
^Ijt  procedere  in  cis  rebus,quxfunt  minimi  praiu- 

dicij  pn  .na  tamen  in  magnis,*  maioris  moineri;  fc- 
cunduni  Bald.in  1.  i.C.dc rcb.crcditis . fcquitur Fr3c. 

md.S.afleflorcin.Curr.inrcper.l.admoncndi.col.pc. 
ff.de  mrciur.Dec.ind.c.propoaiifti.  nu.  14.  qui  in  iS 
tCOTimsintclhgit  Bal.&  Dom.ind.jT.cfi  vero,*  vo- 
Juit  Rom.in  l.vlt.quam  legit,  cum  1.  in  infttumcnds. 
ff.de  m lit.iuran.pergl.in  l.vJr.in  verbo  facili,  ia  1 vi- 

dcamus.S.itcm  vidcndum,co.tit.&  rationabilem  di- 
ffindioncm  dicir  Tiraq.d.gl.i.nu.)6.*  in  hunc  rao- 

dumglo.in  d.  §.  aflcflbrcm,intclligi  dicit  Alex.in  d. 

S.qui  damni.num.  18.  ad  quod  tamen  vide  Caflan.in 
^nfuct.Burgud.in  §.6.dcsiufficcs.rub.  i.gl.  mefliets 

& uagcns.num.  lo.  ^ ’ 

*•  AmpJcaendoigiturmagis*‘commun5  opinionc- 
9 Aniplia^ccdcrceiiniuro,q>tnccdrariumdr-,  vt 
, iPbattcx.*  ibinot.o£s*inl.admoncndi.iF.dciurciur. 

«cctgtrctraaarclhlam  vigore  illius  latam, 

30  quali  lata  fcntemia  t per  probationes , & priuilcgia- 
tas,nunqua  tranfeat  in  iudicatumdux.do(ff.Inn(K.in 
c.cu  m tua.dccohab.clctmul.quam  ronem  ponit  ibi 
Rom.&  illam  fcnfifle ante  Rom.Bar.ibi  podera t laf. 

* repet,  d.  1.  poff  num.j 7.  *dicit  efle  • communem 

^ *’3tioncni,poft  num.41.vbi  hoc  late  difeutit,*  • coin 
mimiter  Icqui  Dodlor.dicit  Rip.  num.^. 

I J Amphcs,fcrand6  velim  ^cedere  f et  eo  cafu,quo 
J5,aduciius  qu5mxatiu,fuitc6tuma.x,Iiucindolo,  vt 


S 


tiqnc.I.li  qn  ,C  vnde  vi.vtrcnuit  Dcc  in  d.c.  propo- 

**•  ' * prin.*  Ale. 

m d.^.quidam.n.  ir-qui  teffarur  hac efll-  m.iEis**c6- 
munem  conci.* idem  renet  Fcly. in  d.c,  propeliiiffi. 
coI.a.Barb.in  trad.de  praft.Card.in  z.q.x.  par.  coi.  i. 
veri.  lo.facninno.lo.  And.*  Ant.in  cvlr.dc  his, que 
VI  mcr.cauf.  Rom.in  d.§.quida.Imol.m  I.  quod  iufflc 
coi  z.de  rciud.Aug.ad  Ang.inrrad.  malcf.in  verb. 
**  f aa  denuncia.nu./5.*  ita  concludit  difputa- 
do  ial.in  d.l.  fi  qn.nu.^a.  & hanc  efle  •*  magiscocm 
opinione  reflatur  Curt-in  d.l.admoncdi , poff  n.  t ^ z. 
iz  In  contrarium  tntyrgcrcontcx.in  l.pcn.S.in  ciim 
itmc  quis  cum,  qui  m ius . vbi  contra  cximcnt£  datur 
adioadinrcrcflc,fiuxffim.uionem  adoris,*  tamen 
aiffimatio  et  ratione  caluinnix  non  p6t  impugnari , 
per  quem  tcx.Arct.in  d.c.propqluiffi.  tenuit  li3c  opi- 
nionem,quam  ante  efi  ibi  tenuerat  Imol.  * in  e.  vir. 
coi. 6.*  ibi  Abb.col.vIt.de  his.qua:  vi  mcr.catil. Ale. 
ind.l.admonedi.coi.pcn.Ang.in  d.trad.inalcf.  vciil 
nccnonaddcnunciam.fcdadcontcx.d.l.pcn.fansfa 

citDcc.in  d.c.,ppoIuifti,&  ex  alijs  Tiraq.  d.gl.  i .n.  ?i. 
^3  _Subampliaturhmbi  a mpliat io,  f procedere  er  lata 
fiiia.namnihilornimis poterit  cotra  ipfam  liuain  la- 
tatn  ex  iuri  probatione, probari  contrarium, ita  deci- 
dit Ludo.  Rom.jn  rcpe.dl.admoncndi,nu.4o.diicns 
Barr.qui  contrarium  rcnfitcrr.iflc.idc ibi  renuit  Fulg. 
&lequunrurPtol.nu.z6.CatoSac.nu.io. Curt.  num. 

* iSO-*  lal.in  d.l.fi  quando.nu.  3 3-*  hac  opinionem 
dicit  Rip-in  d.l.admoncdi.  nu.69.* 

' poft  plurcs  per  cC  relatos  h.ic  efle  nugis  * cocin  opi- 
nionem reflatur  Plot.inrep.dl.fi  quando.nu.  779. 

^ Barr.in  d.l.admonCdi.pofl  nu. 

^ 8.*  fcq.Ang.*  Alex.*  Lanfr.ibi.nu.^o.*  ibi  etiam 
Iai.nu.^04.  in  tepet. dicit  * cominuncin  opinionem, 
quam  etiam  tenuit  ibi  Alex.*  Ang.Anr.  dc  Butr.  in 
c.h.dciurcmr.Bal.in  d.l. videamus,  & ibi  Alcx.S.i.in 
Jcg.antiq.ff.dcin  lit.iur.*  adducit  gl.in  S.pca.d.  I.  in 
gl. magna. veri. ex  magna  ca.Iinol.ind.S.  qui  damni. 
^5  X-iinuatur  modo  t huiufinodi  conclufio  no  proco 
dcrc,quandoIcx  vel  flatuium  vltcrius procederet, ,p- 
hibcnd»  probationem  incontrarium.qiiia  runca  Ita 
tuto  non  clt  rcccdcnduin.vc  dicit  Dcc.ind.c.  propo- 
luifli.nu.(3.qiii  icflcm  Inudat  Bald.  in  c.i.col.  t.vcrf. 

& facicad  ftatutum.fi  dc  inucflit.imcr  doin.  * valal. 
lisoria.docuit  idem  Bal.in  d.l.  i.  * ibi  Sal.  C.  de  reb. 
«ed.Rom.*  ibi  AIe.x.ind.i).qui  damni,  & alios  re- 
fert Tiraq.d.gl.i.num.  13. 

»6  Subliniitaturramcint  quoad  probationem  per  rei 
euidctiaj^n,*a(pcifluin  . Nam  huiulmodi  probatio- 
nes nunq  intelliguntur  cxclulxa  lege,  nec  a flatuto, 
etiam  quod  alias  cllibccxciula  alia  probatio , A zo in 
lum.C.ad  Icg-Aquil.col.antcp.*  in  rub.  C.  dc  prob. 
coi.  I.  vbi  Bal.&alij.Alex.conf.t  86.  vilis,  col.pcn.  ad 
fin.vol.zjate  Ial.in  l.duobusreis.S.  in  popularib.nu. 
S.tf.dc  iurciu.cum  alijs  congeftis  per  Plot.  in  rcpct.d. 
I.fiquando.nu.777-&aIiasi3tcdiximusinpr3eludijs. 

17  Limitatur  lecundo  non  procedere  fin  iuramento, 
quod  a parte  patri  defertur,*  voluntarium , & iudi- 
ci.ilc  dicitur,  tunc  enim  non  quxriturnili  aniuratu 
fit.l.  non  erit.  §.  dato.  ff.dciareiuran.J.poft rcm.fl.de 
re  iud.l . 1 .C.dercb.crcd.Iaf.in  l.ait  prator.S.  iurari.ff. 
cod.num.d.Caflr.in  l.cuin  patruo.C.  commu.  vtrilq; 
iud.Cacher.dccif.Pedcmonr.  60.  num.  2,  Cuman.  in 
confuct.Burgun  rub.io.vcrfddixnfnum.  u.  Ccph. 
conf.65.num66.Iib.  i.laf.in  rub.de  in  lit.iur.poff  nu. 
i.vcrf  8,d:lf.  Viu.commun.opinion.in  vcrbolacra- 
mcntum.num.z.Burfat.confiI.iz?jium.6.Abb.  inc. 
quia  propter. S.illud.num.j.dcelcifl.qui  etiam  in  rpi 
ritualibus  dicit  procedere,  vt  non  admittatur  proba- 
tio in  contrarium,nifi  ex  officio  iud  icis,  ex  lent  Inn. 

& Hoflicfffibi.qucm  probat  laf.d.S.iurari, num.  6.* 
quodlcqtcntiaqx  huiufmofli  iuramento  lata  no  rc- 

uaclcrur, 
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* ft.dciurciur.lccundum  inteilcdum  i qucni*comnrm,-  probatur pjirttm  fuijft prtfinUm . 

ncmdTctcftaiurlaf.ibl.quicquidincoirariuindixc'  8 KounuidittnSyttiUsiurAftfeeundummortminon pet 
ririiibulitamtn  princeps  Cadcllio.qui  volebat  lurif-  bot  probatur  tuditem  fmjjt  prttfinuvt. 

s8  confid.ibiclleinrelligcndum,  vifcnccria  latatvimi'  p luramentumprafumiturprafiitnmyittamquoadU^um 
tc  cuiulq-  iurameri  crinm  voliintarij  > liuciudidalis , fcrtpturarumiptr  illa  verba  aumeiatiua  rtotary  ytalis 

po(Tet  rara^ari  inAruincmis  deouo  repcrri^fecus  ta«  uftis  ^uratut. 

jTicn  fi  inter  panes  iurciurando  tantum  cfict  tranfa-  \o  luramentumtnpriuiUgijt  enuntiatum  foUmnittr 
^um, quali  hoc  cnfu  folum  procedatyd.i.non  erit.  tum  prafumitur. 

d.ito,&  huncintelle^um  defendit  CoraCd.I.  admo-  1 1 luramttrtum nonprafumitur  delatum,nte  iudiet  appro^ 
nedhnu. qui, dcaliumpoflinodumaffmded  illud  ‘ banteinconunenti prajiitum ex  eurbis , quibus  appa^ 

* eflvno*orcimprobatuin,vtdicitidemCoral'nu.i2.  reat  iuratumtjfe. 

Sc  lal'ibidcm.CaroSac.ibi,dcalii.  iiStipulationi Jife tnnitens debet probasrt ^quod prateJSerH 

» Quare  abfolute  amplectendo  * communem  limi-  interrogatio,  dr  Jiquuta  fuerit  incontinenti  reiponfo. 

tacionem.  luramento  delato  inejitacita  conditio, 'rt  incontinenti  i»' 

Ampliaid  ,quod  dicitur dehoc  iuramento  iudi-  r*tur,aut remittatur. 

1 9 ciali,adc6  ^cedere,  t vt  nec  detego  periurio  pumat  14  Imramentum  96  concludit  dilationem,ijr  approbationem 
is,quipciciauit»fo[um  enim  Deum  habet  vltord»  & iudicis. 

•*hanc  magis  * ‘communem  opinionem  cflctcAatur  Juramentum  prajumitur  incontinenti  delatum  Jl prater 

Boct-licciincxiraiudiciali  fecusfit.q.}0^.poltnu.4.  verba^quthm appareat suratwn ejie ^contineatur etiam  , 

vafquiddiccndum  ? & poit  cum  luLcUr.inprafl.  in  feripturade  delatione ipjius. 

crim.§.pcriunum,ad  finem. licctlfcrn.in  c.t.il.riini-  16  Juramentum Hett non prpfumaturpottjltamen  perdun 
liicr,vcrf.lacramcntum,in  fin.de  confuc.rcc^t.fcutc-  tefes  probari. 

nent  contxariu.qundolciciucriuiacur,  refert  Maraa. 

in  Ipcc  ord.iud.par.6.a<^. 9-  i Ti  1 rnf^nf  1 1 fT\ 

ao  SublimiMtur  tamen  fecunda  limitatio  pfdc  qua  bioprxllinim,ni(i  pro- 

fiipra  procedere, quoad  iuraincmp  & deferentem , fc-  bctur,author  cft  Anf-de  Butr.qucm  fcquitur  Abb.  in 

cusquoad  extraneos. Roin. per  ilium  tcx.inl.nam,&  c.mis,deccftib.iScidcm  pofieos  tradit  laf.  in  repet.  1. 

poitea,^.lcJ  li  quis.fi'.  de  iurciur.  fcquitur  laf  in  I.  ait  admoncndi.nu.239.fF.de  iiirciur.  quod  fatisex  gene* 

prztor,S.iurari,pofinu.d.  fi.  eodem.  ■ ralibus  regulis  probatur.  Solemnitatccxtrinfecam, 

3 2 Secundo  fubiimitaturtnoproccdcrc  in  caufa  viti-  & taflanonprzfumi.l.quzcunq:  S.fi.ff.dc  pub.c.du- 

mxvolunr.itis,inqua  porefi  rctradtari  fnla  Inta  ca  dum.a.dccleft.Docl.  lare  in  Uciendum.ff.de  vab. 

iuro,i.fi.C.dcrcb.crcd.  &cam  legem  habere  locum  oblig.l. in  bello,/,  fadx.  ff.de  capt. 

in  omni  iuraincto  etiam  voluntario, & iudici.ili*ocs  2 Liimcaturtamenfhzccdcluljononptocedcrcin- 

* nor.nnr  &ind  l. admonendi, dum  * comuniterrepro-  antiqui$,vtcolligitur  ex Bar.ind.l.admoncndi. ff.de 

bnntmicllcduni  Odofrcd.vt  per  laf  ibi.  pofi  nu.  70.  iurciur.quC  fcquitur  laf  ibi  nu.  140.  inantiquis  enim 
lo.Coiafinprin  d.J.poft  mi.68.Cuiusearario  quod  j rolcmniC3stprzrumitur,vrlaieperGab.dcpr9fump. 
in  his.quxcx  tcfiamcmoproficiJcuntur,rran(igin5  4 cocl.t.dc  pro  fadis  antiquis  t multum  prtefumi  dice- 
potcfi,l.dchis.tVdc  cranlad.crgoncciurari,cumiU‘  batBa4.inc.t.fidefcu.fuc.contro.inrcr  dom.de  agn. 

liur.indumnclpccicstranladionis.l.a.ff.dciurcuu.  dcin  l.excmplo,drca  mcd.C.dcprob. 

22  Sublimitaturrcnionon procedere, tquoadpeoba-  5 , Limitesx. velim  non procedcrc,tquo(ic5pverbz 
tionem  per  confellioncm  partis,  que  diceret  ledcic*  jiotaniiufm  cnnnciaretur.Nainfiicnpmmin  adis 

ralle, VI docuit  Cafir.inl.quiiuralfc,/.i.fi.dciuiciur.  rcpcriamr,talistcflisiuratus,przrumituriufm  inrcr- 

Kom.in  d.l. admonendi , A polb.  ad  Abb.  in  c.  quia  uenifTc,vt  cfi  gl.quam  ad  hoccu  tex.  inducebat  Old* 

plcrique  de  immunita,  ccclef.  cum  alijsaddudis  pcc  in  l.Theopom pus.tf.de  dot.pr^l^.Bar.in  J.per  hanc, 

£ocr.q.?o6.nu.3.&nu4..  C dc  crogmilit.ann.lib.ioBaUn  d.c.quodinquifi- 

2.3  Subiimitaturquartdnonhabcrelocum,t quando  6 rionem.&ibi  Abb.deeled.Cum enim f potuerit  in- 
iuramcniMm  iudicialedefcrretura  folo  iudicc  parti,  tcnienirciiifm,przfumitur  verum  effe,  quod  cfi  fert  - 

&non.i  parte  parti:tuc  cnim.quia  quodammodo  v?  ptum,&idcm  tenuit Bal. in  prooe.fibruni,in  princ-2. 

ncccllarium,  poterit  quemadmodum  inncccfl'ario  ' col.de  in  c.  i.inprin.quidntinucfiit.Iaf.ini.  fcicndur 
contrarium  probari, fccudum  opinione  Io.  dc  1 moU  & ibi  Soc.iun.nu.42.ff.de  vcrb-obl.  Bal.  in  c.cu  in  iu- 

&Gcm.inc.eosdnprin.in6.col.detcmp.ordin6.  rc,col.2.deofiic.ddcg.Iafind.l.admonendi,nu.  240. 

24  Vetiim  hzcdcclaratiotnonefi admittenda: cum  Abb.d.c.cuin  ruis.Viu.com.opin.vcrf.tcfiiscu  iuro, 

huiufmodiiuramcntum  faltem  origine  fitvolunta-  adfin.rcfcrt  Boir.deoppofif.contr.tcft  nu.84.Rol.i 

rium,vtdicitlafqui  lo.dcImol.iScGcinio.impcobac  Val.conf  jS.nn.is.culcq.vol.i.Burfat.cdf  34  nu.i4. 

in  d.l.admoncndi,poft  nu.  43.  ex  coi,*vt  iplcdicii,Didac.Couar.  lib,  1.  var.rcfbl.c. 

Btriquatrasalias  declarationes,  adeas  laf.  ind.jT.  2 3.pofinu.2.verf.i.conclufio.Ang.in  liicut,$.non 

iurari.  videtut.ff.quib.mod.pig.vclhypot.fol.qui  tameneu 

C 0 ^ c LV  S 10  DCCCCLVI»  c^tcrisfupracitar.cauriuscffcdicit.quodfiatfcriptu- 

* rade  iuramcnro.  Adde  Bar.qucm  citat ‘omnes  ind. 
ARGVMENTV  M.  l.Thcopompus.nu.j.quitaincndicit  cxcononpro- 

/1--  r 7 baritpartisprzfemiam,ideo<^j  cofulir,q>  fiatferiptu- 

inramencunn  indubio  pr^ltitu  prxlumstur.  rade  mramcnto,dc  quod  parte  przfente,  fatsrur  in,‘ 

quod  fi  dicatur  teftis  iurarus  parre  przfentc  1'utficiac , 
SVMMARJV  M.  8 Ac  iddfinocariustdicactcficsiurailcfccundum  mo-  ^ 

X Juramentum indubiono prafumiturprajiitum/iijipro-  rcm,non probari  iudicis przIcntiamfConfuluitOIdr. 

betur.ttcur.  inconf  323-circa  primu,nu.d.  Adde  Balin  l-iunuri-* 

2.  luraMentmninantiquisdndubioprafumharprpjiitum.  di.  C.dcrcrtib.col  2.qui  concludit prxfumi  hociura. 

^ Solemnitannantiqutipr^fumitur  interuemje.  mentum, & probari  per  huiufmodi  fcripiur-im  illud 

4 ProfaJhi  antiquis  multum  prafumitur.  enunciantcm,  modo  confiet  fuifle  confcdfi  loco,  5c 

5 Juramentum  pra/umitur  prafiitum, quoties  per  verba  rpcidoncis:&  Bal.feq.Fcl.in  d.c.tuis,  num.  d.dctcft. 

notarytUudenuncsatur.Etcur.  nit.6.  ^ Amplia  hanc  limitationem,  f VtidC fit, quoad  ra- 

p luramentumprafumituT prufiitum yfin  aJiis feriptum  ilmn  (criptuuium-nam  prarlUm^tuicx  hmOi  verbis 

cuuacia- 
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^ ciinncMliiliM^lA  Itonus  proba  udi  in  neganti  trtf- 
feraturita  c6aianiier*teneri  dicit  lo.Andr.ad  Spcc. 
ia  tit.  deteft.rai.^  le.  vctfiQwd  fi  in  a^ia-ldem  cenit 
AntAc  Abb.in  c.ftatetnitatis.ad  ftalc  icft.Bal.in  d.« 
hf.  fi  erim  qaidAl  iiiueftiud  quod  yideas  Fel.in  d. 
c.aaitoum^.  -<  - 

**  AniplUnira.idcnieireitfiinpriuilcgijs  cnuciatc- 
nujoiamcnRua ; mni  Ibiemniterptxfiimni  pnefu- 
memut,  v r eonful  etidom  dit  A tex.inconC  50.col.7- 
ToCad  lenium  iib.iJiiar.Bunigcl.ln  rcp.  l.icicadd. 
aoas.ff.de veibaBUig. . . . - \ 

II  Snblimitamrtdinonpiocedere.quoadddationC 
Htnmtan.  NSnoBfnbbatuiex  veito^aibuiappa- 
leat  lBtaoiin>eSc.Don  enim  idciteb  piicihmeremr  iu- 
Cdraodan  Matum  indice  approbante  incomi- 

nenti  pnateatinc^^reidodr.  Bat.in  1.  nam 
poflca.$.iureiniando.nu.3.ffdeiuteiat.Vbi  promlil , 
^agtmieeianenrandond  fulfitieiwdbare  iuratum 
eficivel  rendiliim,  led  debei  etpiOMaeiUnmcnmm 
delaram,&incondnencipoiieipntntamidcid£  te- 
net Bal:^I.Sjff.eo.fcq.  Roffl.in  l.nonait;!i.fi  neque 
co.bt.laf.in  l.fi  doopacroni.S.Iulianusnn.  1 .eo.tit.& 
probat  AlCi.lnd.$.inicinrando.ctproeo  adducit  gl. 
in  l.fi  vnus.S.padus.  ff.de  pad.quc  dicit-quou  illc . q 
11  fefiindacinWpulatiOnrthabet  probarc.qt  prccellc- 
lit  inteiTMatioidc  fequuti  iiieiit  incontincmi  rnlio. 
etTO.AMemeritproMdnm  inaQionceiiufu.quia 
IS  iurofdelatoineft  tacita  conditio,  vtincon  meiiiu- 
ictuciautttmittatuci  defi  ncq:iuramm  ,ncq  remifiu 
fuctit.habctur  petindeac  fi  n6  elTcc  tutatum,  dbiu- 
14iatum.&  ibi  lafA  ptopierei  luramcniumtnun  con- 
cludit ddatiotieffl  I &appiobaiioaciniudiciSiqux 
Mquirit  ad  hoc.videlano  turi  coddudar.patti  Bald. 
inl.geactaliicr.$./cdiuro  verf  nottappiobainm.  C. 
de  iuidut.Cacbet.  dccif.  Pcdemout.do  JIU.6. 
Intclligai  tamen  velim  non  ^cedereAoc  quando 
J 5 in  fciiptuta  | coniinereiur  etiam  de  delatione ; nam 
incontincmi  iutamenim  rubfecuwmpafumcreiur, 
dc  ita  putauitintetligcndum  Alex.in  d.  S.iuieiuriido, 
per  dMi.Bar.in  (LS.paihu  vbi  dicit , quod  fi  in  feti- 
piuta  contineat  iatcnoutio.&  relponlioquod  ptz- 
Ibmctur  incontinenti  iciponlum  ad  validitatem  fti- 
nulationis.$.fi  fcriptfi  Inlii.  dcinual.AipAt  exdodlt. 
ioan.And.ad  Spec.d.Jl.rcquiiut. 

Huictnnoncftomincaduni,quodlicctnon  pte- 
idlnmaturiufiDitiainenpotcntpcrteffcsprobati.vtp 
Bal.in  praA.q.d.nibdcprob.  adeb  vt  fi  celebratus  fit 
conitadbis , inedq;  iuramentum  appofimm.potciit 
idincamcntumpetduosteiicsptobariidc  cx  co  relui- 
tabit  tt  indirc£ia  probatio  conitadhis,vi  adnol.  I mo- 
in  tcp.c.cu  contingaun  6.de  iurciur.quC  refert  Fdan 
c.ficut  cdlixtudo.pofi  nu.  1 J.de  prob.Marf  fing.  ■ 16. 
in  multis  ciuitatib.dt  in  mtiCdc  prob.  nu.t  7. vbi  tc- 
fiatui  Callf.inc6r.119.incip.in  ci,qiiz  vettit  ante  fi. 

CovcLVs  10  bcccciyii. 

ARGVMENTVM. 

Iuramentum  in  omnibus  caufis  infupple- 
mciKum  probationis  deferri  pofie , Sc 
debere;  quae  requirantur , vt  illud  po(Tit 
deferri , & in  quibus  caiibus  deferatur , 
fi£  in  quibus  non. 

i y M M AjR  IV  m. 

1 furatmntmmdf^mtrm  fuppkmmtu  in  owr  • 

nibui  tdufis  Um  bon*  Mthfuam JiriBi  Utris. 

3.  Juramtntum  dtfhrtm  fmffkmsr^um  ftaktimUs 
- utr^udtx^bit  f<iUrnsfptS*ri, 


] IwamttUtpnmft^pkmtmt0npK)ktUonisd^rmd&t^t 
modo  Jit ftmtpUniprobMtpn.Quod  dtclar4,vt  stu.Xt. 
JUtiomm  wrovi^asjm.4?. 

5 lurammtuminfupplrmtntumpfobjttUitUi^vid^ttur 
ddeb  ntetjdria  t/s fimtpUtut  probmio » vt  opms^ 
^m^4cimt£dnotoneiudtTtixmprsf»mptimit,Comtf.  ‘ 
nm.ifi.Qon^atio.nu.f. 

t yrobaUo fxiispervnstmURtm  dtvifit  » P<>btji fttppkf* 
ptriura»mntum . 

9 Probatio fMSspnvnmnUfimdtvifupoitPJitfpUriptr 
iuramHxmimodoilU  ttjts  Jit  tate^ra  opimoms,  ^ ma^ 
torommtxtfpthm . 

toturammtumnontfid^rmdwmin  Juppktmtttmm  poo^ 

bAtionu  faiiaptrvnnmufb  dttnfu^cumidttffUa^ 
nii,domePiati,ami(mttompatri(itaymalpcbMirfatiomt, 
btt^nfu  i^fleriitrmmfs  reJpomdtnifVtltty^riittyJptt- 
ratorjclttm  ptitr4rtyittf.\mii  ifJdmU  fa£H,eontraq^ 
iudtx  fujptcstxTt  <I7  dubitat , iudaus  contr/tCbnnia>  • 
num,varsufytx  tou^ter  y ^tturalittr  eontra  pttm 
aha  tx:eptiontt pojpnt  op^iU.&  nu.  6S. 

1 1 luroffuntu  non  efi  a^rtndumm  Juppkmtntum  proba’ 
tionis  fjRaptrvrmm  tt/Umt  quando  tontra  boe  xmitu 
ttfitmomum  opponerttuf  txctptio  rattont  forma , ^ 
moditxammattonii. 

ijimra/mntttmnoneff  defirendummji/pobmtntmmpro’ 
bationis  fadiaptrvnUumttfim^uSaott^ammatrnt 
nbndtpontrtt  pitnffaRum. 

I)  luramtntumin  fy^^mtnfum probationii  /aSajfvm- 
cum  ttjirm  non  tit  dtftridum^  cum  is  txaminatmsdtfi’ 

' ctrttin  fubJiatusiibMjkus^makqnihas  eirti^i^. 

14  luratmntum  in  hjppltmtntb probattomsfaRf  par  vnsc& 

U^mnmtfiatjmndum^mmistxamtnatns  wmrtd- 
' didtffct  eaufam fui  didH.Etia  fiiJrmtpUmSyVt  nm.  1 5. 

1 6 Iuramentum  iu  juppUmhumprobathnit  fa/la  per  vni- 
cumteJiHUHont/tdaJmndumxfbi^nst^trtquiri’ 
rentur,qm  facereutpienampi^ationem, 

XTf^e/lasduovbtnon  /aciuntpUnampfobatigmmyVmtsnb 
faeH  Jemipknam. 

15  JstramtntumaUy  & quando  dijbfatnr  in  fuppkmatUtsm 

^obmionis  femipUna  ad pp^ndum  teilamntum^ 
^ceotontantamntjjuit. 

19  luramantstm  in  fuppUmenib  probationis  foRa  pervni- 
*'  cumU/limnon  tji  difenndumy  quando  Uxnqutrrrtt 
pro  forma  certum  taxatum  numttumttfiium. 

so  luramtntumnon^efi deferri  in  fuppUmentum proba- 
' tionis  ex  diSii  plurium  te/hum  ^^utarium. 

H luramentummnpotefi d^rri  m Juppkmentumproba’ 
iiomt  foda  per  vnitumteHem\  etiam  omni  exeeptioae 
mahrtmipu^Vio  is  eJetjSugularu. 

13  l0mSn fuppieinmtum probationis,  vt deferatnrnteef- 
Jariae^fem^na^atio,  contra  qudnt  vt;g«dt  aliqup 
pTobathmimeomrariumy^aedeiidanttSrextenmH. 

X^IuraetHnium  uon  dtfrmtrin  fuppUmentum  jemipUna 
probdUonis,quandoadutrfarto  aedus  obderetur. 

35  luramernum  now  Mnvr  tn  fuppkmentum  ftmipkna 
probationisjquanao  quis  veUtt  probare Jibi  aliquam  re 
donMameje^ntctroponerettxeaufa,quavertJimiUtn 
donam  JmffetinduSius. 

X6  JuNiwiei^tttixmmdeJerturmJu  ftmiplenp^' 

batsonis, quando  aj^ttur  fuper  eo,  quod  babet  prajum- 
pthniem  eonfuetudtaiseoutra  fi. 

trj  iuramentunt  nost  defertur  m fuppUmtntum  fiutipknf 
probationit,quandoaliquide£it  probandum  extramB 
d natura  eoutradus. 

2'b  Itframtmuntnm  dtfertur  iu  fi^lrmentum  Jemtpbnp 
probationis  ebtra  iudieem,  ix  e^^cudem  in  fiadieatm  ae* 
cufatumdtimuftua, de  repetundis. 

19  Iuramentum  m /mpplmtsitmm  fim^ie^ probationis^ 
reoeeontra  quem  f /?  aUquaprffiemptiox^  defirripb> 
demreo purgati^iuramui^umifi  aefmneuem. 

>0  lurmmntnm  m fupfitmmtum  fimp^  probatiomit 
dtfertnrtantum$»modids,nonmmagn$s,  trutdmit 
crn^/tiamebMttt.  - 

iiCanpt 


lofephi 


j t Caufi  parus^qu*.  dicatur, arbifrio  iudicis  re- 
linquitur. 'r  . 

Juramentum  in  fuppUmerttuJimipknj probationis , de- 
Jhiur  etiam  in  magnis  saufstyquddo  adeffit  aliquaprp- 
' fumptioepntra  partem. 

3 f Jitramtntmn  in  JeeppUmmtum  probationis  deferendum 
tjl  etiam  in  magnis  caufis, quando  ejfetplus,quamftmi- 
• plene  probat. 'i>n.  >.  i-  , . 

Juramentum  sn  fupplementufn  probationis  in  caufis  eri- 
~'^sna\ibuspQUfl  deferri » quando  ejlplus  quamfemiple' 
-'rse  probatum.  ».»• 

Ij  Juramentum  defertur  mulieri  in  fuppUmetum probatio- 
■ nis,  quando  ^ probatstm plus  quam  ftmspleni . 

^6  Juramentum  in  lupplementumprobatiorsis  etiam  in  tau- 
, < fis  magnis  fimiplene probanti  deferendum  efi.Js  pars, cui 
incumbit  onus  articuladi,  iy probandi  caisfam  ejfe  ma- 
gnatndd  nonarticulatserit,  S'nee  probauerit. 
Juramentum  in  fupplementum probationis  incaufsma- 
gesa  non eji  deferendum  fecus  Js  de  irscidenti  illius  caufe 
agatur.  nanr4une  defertur . 

^8  Juramentum  in  fuppUmentum  (emspUnp  probationis  in 
caufis  criminalsbue  non  ef  deferendum . 

35»  Juramentum  purgationis  reo  deferendum  cjl  in  caufis  cri 
minalibus.h'  arduis, quando  contra  illtsm  fssnt  aliqua 
sndseia,  vel  probatio  minus  fujpciens . 

40  Juramenti  pftrgdtionit  forma,  remijjsm . 

41  lummentum  purgatsonis  iss  e.sujss  crtminalibut , iy  ar  - 

duis reo  dtferctsdsimeji  , etiam  Ji  ipfe  nibil  probaue- 
rit   

Juramentum  purgationis  rto  nokntt  fubirt,deli£iupro 
'.\ probato  babetter,-  . _ \ 

43  Juramentum  in  fispphmetitttm  Jemiplenf  probationis  in 

caufis  matrimorssalsbus  non  ejl  deferendum, nec  in  cau- 
fii  flatsis  in feudalsbets,  rste  in  ys,qua  fapiunt  vfuraria 
prauitatem,ntcin  bmeficialib.nec  in  ipirkuaiibus. 

44  Juramentum  in Jitpplemtntstm  femtpltnp  probationis  nS 

fidefirendum  in  casefix,  in  quib,iura  requimnteuiden 
tijfimam  probationem,vel  plenaen,iymdubitatarnfVel 
plenam  fidem,velkvitimas  probatiorses.  '■ 

45  Juramentum  in  fup^mentum  femipUru  probationis  oi 

deferendum  efi,  vbicunque  probatio  efi  pofita  in  cottdi- 
tione,iJcur.  « 

/l6  Juramentum  in  fupplementum  fimiplertf  probationis  tjl 
deferendum,modaa  parte  petatur.. 
Contrar.nu.efT.Conctl.  nu.  48.  iy/pp-' ' ' •.  -s ' \ 

lur amentum  in  fuppUmentum  ftmiplmi  probationis  efi 
deferendum , modo  ante  eorsciufiorsmin  caufa  d partt 
petatter,  cum  folism  eo  tempore  admittatur  pttitio,..\ 
Juramentum  in  Jupplementumfimiplnsf  probationis 
deferatur  non  folum  d parte  ante  cosutufionem  is^  (Ottfa 
petendum  efi  Jed etiam  antequamlahatur  terminus  af- 
fignatus  pattibsu  ad  probandum  per  omne  gtntts pro- 
bationum,vel  alia  verba  vnmerfatia,iytur. 

i Z Juramentum  in  caufis  fummarys  in  jupplementstm  fimi- 
pUnp  probationis  etiam  pofcontlufumintasfia  defer-; 
ri  potefi,  iycur. 

5 3 Juramentum  in  fupplementum  femipUttp probationis  eli.t 
pofi  conclufum  sn  caufa  deferri  potefi,  rbi  fesbeffet  ali- 
qua rationabsUicaUfa,  propter  quam  fuaderet  aquitas 
issne  deferendum  ejfe , . i.  .. 

54  Jur. amentum  in juppkmentum  femipUni  probationis  tn 
tauJdappeliatsoHss  potefi  petidicetnon  fit petstsim  cau- 
fa prmcipali.iy  curi 

3 S Juramentum  in  fupplem'entum  fimipknj  probat  sonis, iy 
■fi pofi  coHciufionem  in  caufa  non pcfist  peti  -t potefi  tame 
a sudsee  dejerri  pofi  conctufionem  in  caufafi petitum fit 
conchfionem.  , . 

56  Qonclujio  in  caufa  nbejiurminm  'txelufium%eorum  qup 
per  sudicem  funt  expedienda:  ' . 

'iJ  Forma  petitionss  iur amenti  fuppUtiui  debet  concipi  im- 
perfonaUtcr,  non  autem  concludi  fibsipfidiferesuitim, 
iJfur,  .V  ■ 

3 ? /w  forma  concipiendapetitioms  iterammd  fuppUiiui  fit  - 

j 1 7 


Mafcardi  : ' .vdoTq 'i<\ 

bttdiciinfupptetntnttonprohathemt.fnDn4MhtnJittfi- 
pknp probationis.  _ ‘ -1  ’ ’>T.  . — 't 

5 9 Forma  petitionis  iuramenti fi^spUthti  debet  COPeipi  com-. 
- ditionalsterysonsfiirtiuh.::'.".":}\'.j  i<.dr,f\.  .."A. 
i$0  Juramentum  isrfifppUmeatuStb  femi^kem  prtJmtibtui  ^ 
vt  deferatur  , debet  deferri  parte  prpfinttr,  vel  ajo-o 
nsta. 


/■-U" 


cv 


61  Juramentum  m.fupplementitm  fimiplrnfprobatiomt,vt- 
pojfit  deferri.yeqmrjtu>',vt  ir;iesd  efi.  defertndumjk  6*<*t 
lis, qui  rirfimUitcrvtrUaiemnOutretpen  meram  feknk 
tiam,quj corporeo  fenfuptreipiatUri.'h.yi  j*/  !»  •t.v. 


Etcur,  nu'.6z„  .i  '-t . 


tC 


61  Ju  ramentum  inJj^pUmcntwnjm^lenfipfpbationis  b(--. 

redi  fuper.faii<r  defttnJiinon  tfidfief.esidtt.mA  • 

<$4  Juramentum  in  fupplementum  femiplenfpfobationit 
lio  bjredi,v(l  ei,qtti  verfismilHttprfJumkm^feitfe^fesilsi 
d(funJU,an4fi*ratur. : v 

6 J Jurasssersfussijia  fs^i^tntujn fernipknfiprobAhonis  *** 
potefi  defefjfrijqyiptr  credi^(attm,vei feMtarn-ip/aJUs- 
asstiquis raiiofHt»  reddrt,uf\  '.v,y.  . tmes.^i-Z.c 
. 66  lurasnentum  fesnipknp  probationis  juppktiUftm  p^rfo- 
np  tantum  kgakriy fide  dignp  deferendum  tO , tf:  qtii-, 
bus  non  Jit^)reafiun2,exe>rspUsplatiumfitysU-  (sT^yrl 
Quod decUr.t,vt  siti.  69.  ^ 70,  , •'  i . 

. 71  Juramentum  fuppktiuusn  probationi s.nosf-tfi  d iudjce  t 
deferendum, ni  fi  caufa  cognita.  ^ 

72  Juramenti fetppktiui  in  Jel.ttione  qupfint  diiffiice  confi-. 

deranda.  ..  

Juramentum  fuppktiuum probationis,  quibus  incqfibut^ 
non  deferatur, rtmijfiut.  j 


batitwWdcfcrri  in^onj 
nibuscaunstim  bon(fidei>qium  (Iriilti  iuri$,probaC; 
in  l.in  bonf  fidci.Cde  rcb.crcd.6c  iurciur.l.  }•§.  qua-j 
cunqj  aftione,&ibigl.&inladinonendi.ff.co.&  ibi 

* *omncs,  habcntiqivnum  teftcm  cu  cius  iuro  credi,  j 
Sc  naturalii&diuinoiurctpoft  Bart.in<l.i.adnioaSdia' 
nu.57.vcrf.idcm  aducrtc,quod  Azqexfacris  literis» 
admonuit  Plor.Jn  rcp.l.fi  qn,  poft  nu.763.C  vnde  vi» 

2 Aoapl.adeo  proccdcrc,vtiudex,tadquemfpcdai( 

I huiufnodi  delatio  iuramenti  cogatur  deierre  > ali^ 
poterit  appellati.fiarr.in  d.l.admoncndii  cu  quo  traQ 

* fcunt*coinmunitcrDD.ibi,vttraditCur.nu.46.  Gac 
••  cial.nu.i.Ceph.c6f.a27-nu.3a.lib,2.Franc.Marc.dc- 

cif454.nua.paM.  & faccre  litem  fuaiQ.  Alex. ::tiau 
; X in prad.iud.c.2o.nu.3;.probaturind.l.in bonsfidcit 
ibi,oponet.  Secundu  quam  accipi  debet  verbu  iblet, 
politum  in  contextu  d.  1.  admonendi  ,quo  videretuc 
• ' alias  probari  iudicem  non  adigi  ad  huiufmodi  dclat 

* uoncBitq> omnes *negarcteftatur  ibi  lo.Coraf  n.82^ 

. Dcdaraturmodo.conclufionemiupra  polita  pror 

f cedere  non  abrolute>fcd  pluribus  concurrentibus;  ex 
quibus  declarationem  recipit,  & pdmo  intcUigenda 
/ S crittraodofitfemipleneprobatum.d.l.inbon^fidci, 
&ibigl.6art.in  d.I.admoncdi.nu.57.Curt.nu.2.  Soc. 
confxjd.cofpcn.Iafind.l.admoncdfin  i.lcd.n.7S< 
&nu.  rs8.Abb.in  c.fi.vcrflanc.nu.8.  vcrf3.qucr0.de 
. .4  iurciur.vbi  rationem  adducit  exeo, tqubd  ador  non 
poteft  facere  vlrrafemiplcnam  probationem  > udeb 

5 non  poflctnifi  femiplena  aliunde  accedente  ple* 
na  probatio  ficri»&  ita  dicit  Icntire  Bart.in  d.  1.  in  bo- 
na; fidei , & quod  requiratur  Icmiplcna  probatio  po- 
nit poft  cos, quos  adducit  Marant. in  Spcc.ord.  iudi. 
par.6.ad.p.nu4.Raincr.dcForliu.poft  Iaco.de  Are. 
pciiprum  addudum  in  d.l.admoocdi.nu.6.  Ptolom. 
nu.  I zj.Cacciafnu.a  5 1 .Curt.nu.  288.  & hoc  cafu  iu* 
ramentu  obtinere  yrm  fcmiplcnz  probationis  ponit 
Anton.de  Pctruc.in  1. 1 .nu.378.ffco. 

5 Ampl.  adeo  requiri  fcmiplcnam  t probadonem,  . 
..  vt  opus  fit  eam  vcre,&  ncceflario  c6cludcrc,non  au- 
tem fufficiatiycidprzfumpciuefaciatiquodconrulS- 
do  uadit  JK.oman.C9^.9r.num.ro,Qiu:t.  fcn.  cof  78, 

’ domina 


Digitlzed  by  Google 


Deprobationib.  ConcL  DCCCCLVII-  1^3 

pcrfonas  icfbimi^rg.eMn  c *.dc  coUng.  & affi.  (5nn 
verborum.  ln(t.  dc  inut.  quar  omnta  diis  locis 
iunf  cxaintnata.fvopccreihicnon  repero. 

XI  Hicumen  fecundo  locodccLirabiinus  feliam  no 

procedercittaiionem  ruperiusconAuurani  > quando 


4oniina  Fraacdchim»  fub  nu.io.vcrf.  Sc  bene  factr. 
<|uibus  accedant  alii,  qi^os  Mandof  congerit  ciraio. 
confpt.inliteraK.  CurT.d.l.admoncadi,nu.aia«& 
ibi  lacob.  dcPiolom.  poft  nu.4S. 

4 Scdquodturamemum  tneccifariumpodit  dcier* 
fi, etiam  vbi  «Aor  haberet  pro  Icpisfumpiioncs,  & 
conie^^as  inducentes  iudicem  ad  fufpicionan,  vel 
opinion64t  qux  minus,etiam,quini  lemiplcnc  pro- 
ber,crad4  ooDlulcndo  Alcx.tn  cunf  5 Mn  cafu  ver- 
ccntexoi.fi.verf.qued  iurmxol.f.  qui  ad  hoc  ponde 
tat  vciba  Batt.d.l.admoncndi.nu.7 1 .vcr.pcH  dubua  • 
ti<MKm,ibi,dc  dc  i(Us  caulis  dubijs » dc  quod , fi  ador 
kal^tpro  feboniprzlumptione,iufin  fiidcferen- 
dum, docuit  glan  ccam  liten$,m  vcrb.probau.dctc- 
dibdccxcoaicdurisdcfcrri  tradit  Bai.m  I.  lifundiit 
ad  hmCde  rci  vdd.pod Guliei.de Cun.in  Uiduopa 
trooi.fFaieiarciiir.probatU.oni.d.l.adinonendi.n.64. 
BaUnc.pen.dcconuintcrdom.5cmiiii.in  vlib.feud. 
7 In  hacdiaerniacetpolTaadhibcri  pro  conciliatio- 
ne didi  ndio.Ang.in  P Ci  vfusfiud.in  h.  in  auih£.  de 
xuip.qui  conflituic  dtftercutiain  inter  indicia,  5c  con 
kduras.  nimiru,  vc  ex  indiciis  deferri  non  ponit , fed 
tih  cx  conieduris : fed  cum  neq : conicdurat  (empee 
£xciit  femiplenam  probationem,  verede  admonet, 
5c  probat  Cur.in  d*l.  admonendi,  nu.  XS9.  rcdmscx 
tnente  5r  Angeli  dici  poceft , veram  clTc  opinionem 
priore  femipleni  probaaoneio  rcqutrccem : pro  qua 
cftgUnl.?.$.  i.vcrf.C lcuior  fi.de  minorpolUciofe 
rh  procedere  polle,  qh  elfct  non  leuis » Icd  vehemens 
^lumprio,vd  plurcs  timui  lundxconicdurc.qu^* fe- 
miplenSfaltein  ^batioocm  inducerent,  vtex  mente 
I Bart.dcclarar  lalin  rcp.5c  d.lxdinoncndi.n.86.verf. 
quid  tenendumbdem  Curt.nu.  190.  Pomat.  ad  Bart. 
ciu.xf.5c  in  his  terminis  loqui  turgl.  in  d.I.U  lit.de  bo 
nadldc  vehemett  prclUiupuonc » 5c  loquuntur  Dod. 
iup.uuti,5c  Romqui  tllam  ludicis  arbitrio  contide- 
raodi  rdinqmt,5c  Rom.probat  Mcnoc.de  arbit.iud. 
lib.x.ccac.a.caCi90.nu.3.5cUa5t  tener  Cato  Sac.d.I. 
admonendi.nu.7 1 .Soc.ceg.  (04.fa|u7l.5c  hoc  elTc  dc 
mite  BaUn  rub.de  c6cr.mucll.m  *b.fcu.5c  in  ric.de 
gra.fuccer.infcu.refcrtCacciat.d.l.admonCdi.n.;5S. 
£x  declaratione  autem  buiulinAdi  deducitur  pro* 
B bationem  fadamfpa  vnum  tcticin  dc  viru,ruppieri 
polTcperiuramentum^cuin  vnustcliisfaciat  proba- 
tionem rcmlplciiam  glo.in  d.Kadmoncndi,  5c  ind.l. 
in  bonx  fidd,5c  ibi  Cin.5c  Bal.5c  baiic.5c  in  c.  tin.  de 
* iuitiur.  vbi loan. And. Ant. 5calij,5c hanccirc*com- 
munem,5c  veram  conclulioncm, dicit  Cur.in  d.  l.ad- 
mon5di,poli  nu.  t7d.Bocr.dccif.  1 S ;.nu.a.  9c  gl.  in  d. 
;*  tadmoncndi , clle  * communiter  approbatam  dicit 
Franc.Marcdecir.387.nu.5  par.  I. 

9 Hxcauceimllatiodcciaraturitproccdere,  modo 
tdlisille  tit  integra:  opinionis,  5c  maioc  omni  exce- 

f prionchancciTe  * communem  dodrinainOodorti 
prodidicCaro  Sacin  rcpct.d.l.admon£di,au.70.Cac 
cialup.nu.9itradidit  Bal.m  L 1 .C.qui  5c  aduer.  quos, 
in  c 1 .de  conrr.inucft.Anr.5c  Abb.in  d.cti.^.fane,dc 
iureiur.quos  adducit  Cun.in  d.l.admon(di . nu.  1 94. 
Aiex.conf.  3X.  vol.t.coaT.:8.  vilbprocelKi,eo.vol« 
conf  19.col.pcn.  V0I.4.  Corn.coaf  194  C0I.2.V0I.2. 
quos  fcquitur  referendo  MaiScdnSpccd.adu.p.nu. 
f 4.idem  tradit  Salicin  d.l.  in  bonz  fidei , 5c  * comund 
dodrinam  ceftarur  B.om.d.l.admonidi.nu.  dx.  hinc 

10  non  dctdTi,  quando  effer  probatum  per  leftem  f afti- 

nem4omci(icum,amicujn.compacriocani,malxcA 
ttcrlationiSilitigiolum,  cclcrc  terminis  rcfpondcntt» 
vilem  5crpuiium,fbcnoaiorcm,5cfolicum  pacrare, 
et  gcDoaliccr  infamia  fa^i,5e  contra  quem  ludex  lii- 
rpicatut»5c  dubicaUudmm  contra  Chnftianum,va- 
numxompacrein,ccadac  Doflan  d.l.admon^di , vbi 
Caccialup.nu.  1 $ 5.CatoSac.nu.70.5c  ibi  idC  Cunius 
pfolequitut : nl5c  vnioertiiliter  idemdidrurdequi- 
^cunq;  cxccpcioaibus,  quat  potiunt  oppooi  comia 


contra  hoc  vnicum  tcftimoQium  opponeretur  exce- 
ptio ratione  fbamx,  5c  modi  examinationis,  vcquia 
rcpchanrur  deporiuoncs,5c  non  iuramema,  vei  quia 
pruno  tctiisdepofucrar,5c  poftea  iuraucnr.quod  pro- 
tirquiiur  Cacdal.  d.  I.  adnx>i>endi.nu.94.aut  rarionc 
exainiiiantis,vtquia  fuerit  per  notarium , 5c  non  per 
iudicccxaminatus.Cur.nu.  X48. 5c  X59.qui  plciicdc- 
clarat  ,5cquandotcftcs examinari  forent  inter  alias 
pcrfonas,vr  jbi.o.x<4.5t  n.264.5r  demfi  quoquo  ino- 
dodetrahatur  dc  probatione  tcltis,nb  ^ceda  illatio. 
IX  Proptcrca  rcrriolcxo, non  lubcbitf  locum  illaiio, 

Suando  iclbs  examinatus  non  dc^>oncrct  plene  fa- 
tum tefte  Bald.  in  c.  1 . facramentum,  de  conliict. 
rec^.feud.quod  ptobanr  Cacaal.iil.admoncndi,  nu. 
94  5c  Cui.nu.2<5x. 

1 3 Q^bd  dedara»vr  procedar,  f qoando  reftis  detice- 
rec  in  liibftantia  fa^nfccus  li  tantum  dcticcrcr  in  cir- 
cunftantiisaliquibus,vt  pcrCaccial.mi.  95.  5c  Out. 
ou.139.vndc  quoties  conflat  de  lubftaniu  dcbiu  , li- 
cet non  appareat  dc  quantitate , potent  deferri  iura- 
memum  ad  illam  prc^.indam,vt  opi  natus  fuir  Rain. 
in  I.  t.ff.dcin  liMuraii.Piirpu.in  d.l.admoncndi.Dcc. 
conf.146.in  7xol.Marf^ting.fx2.Follct.adMaran.d. 
a6l.9.nu.ii.Alcx.conf.69.col.x.vol.3.Aiex.  Stiat.  ci- 
utaprad  ludic.c.  10.11u.40.Crau.c6f  i9S.nu.8.5c  9. 
1m  .6c  ibi  Marc.in  add.qui  declacat,  5c  .ilios  adducit. 
14  Qiiarto  eadem  rationcf  non  procedit, quandoic- 
llisdcticeretincaufa  , vtqutanqn  redderet  cautam 
fuididi.hoc  enim  calu  non  deferri  iuramenium  tra- 
dit Bal.in  d c.  i.$.laeramcniuni,de  c6fuct.rcd.  fcud. 
lo.B.ipc.i  Sand.Seucrin.d.lxdmoncndi.nu.99.Curt. 
im.266.Rom.tal.6.ho€.mrcg.i04.fail.59-PtoioiDC^. 
nu.38.Cato.Sac.poft  nu.68.&  69. 

15  C^6damplia>etiam  lielTcntplures,f  qui  nonred- 
didiilcni  caufam,5c  omt  titient  refponderc  ad  interro 
gatorium  pertinens:  quia  tunc  oritur  lufpioo  contra 
cos.BaU.data  opera. C.qui  accuuBal.pofl  Bart.  in  1. 
x.in  1. coi. C.dc cden.quos citat,  5c  fcquitucCutt.d.l. 
admoncndi.nu.f37.s'crf  43. fallit. 
l5  Dcclaraniretiain  quinto  iocof  fiipcriusconflitu- 
u illatio  non  procedcrc,nili  quando  duo  icftes  face- 
rent plenam  piiobacion£,  alias  vbi  pluresrequircrcn- 
turxx  dido  vnms  non  potiet  luf  m luppler i,vt  cdclu- 
* dum  * omnes  in  d.lxdnionendi,vt  ibi  perCaccialu. 

nu.87.qui  dicit  hac  ctic  regulam  neg atiuam,vbi  duo 
17  fnon  faciAt  plenam , tunc  vnum  non  faccre  femi- 
plcnam,5c  ibi  poft  Bart.intcrmifcctquxftionem,  an» 

I S 5c  qh  deferatur  hoc  iuf  m t ad  probandum  teftamen- 
tumA  c6tenrain  eo,  dequa  pcrPtolom^in.nu.io. 
19  Amplia  idem  cticif  quando icx  requireret  pto  foc 
ma  certum  taxatum  nuincru  tcftium.Bal.er  ibi  Saly. 
in  d.lun  bon^  hdci  Bal.ct  Fulg.in  l.a.in  ti.  C.  dc  bon. 
polTl^ond.rab.aiios adduc»  Cun.in  d.  1.  admonen- 
di.nu.  i88.pTolo.nu.it. ct48.Caccialup.nu.i50.laC  ' 
num.i46.Boer.dccti^85.  nu.t.  • 

xo  Declaratur  fexto  non  procederef  io  pluribus  tefti- 
bus  finguianbus;  quia  tdiA  lingulares  no  laciunt  le- 
miplcnam  pcobaiioncm,  ct  cx  cotum  didis  non  p6c 
deferri  lufm  iniuppicmenrum , maxime  li  tit  tingu- 
lamas  obftariua,vt  concludit  Bal.  in  rcpct.1.  dequib. 
in  vlt.car.tfde  It^tb.et  in  lubde  comroucrf  inucll.in 
vf.feud.qu5  adducit  et  fcqutnir  CutT.d.l.admonendi, 
nu.x68.Socr^i04.fali.57.Fcl.inc.Jicct,cx  quadam, 
col.5.dctc(bb.Folcr.ad  Marant.d.ac\.9.nu.t3.Franc. 
Marc.dec.387  nu.  5 par.  t.  et  idem  ctic  in  linguianta- 
te  dmcrlihcatitta,  poft  multa  videtur  c6c!udeic  Cac- 
cialup.  qui  tamen  poftmoduin  aibtcrio,ct  rdigioia 
iudicamis  relinquit, in  dlxdmonendi.  nu.  129. 
iofcpbiMafcArdijVoi.i.'  V Amplia- 


✓ 


I 


- “_  A mpliamrhw declaratio,  t€fif in vnof€fteom 
ni  exceptione  maiore, qui  fir  omnino  fingnlaris,  ni- 
rnirum.quia deponit  fuifleipfoiblo  tcftcprx- 
fente,&  non  alijs,ad  illius  teAimonium  no  poffe de- 
ferri hoc  iuramentum  docuit  Mariain  repc.c.  fin.de 
iureiur.quia  cum  plures  teftes  no  probent  pleni,  vni-' 
cus  non  debet  probare  fcmiplcni.fm  eum, qui  dc  alia 
adducit, vt  perCurt.d  l.admonendi.nu.  a6<).  contra- 
rium tenentem  pluribus  rationibus, qux  hic  nd  funt 
repercndxtcu  pendeanr  ii  qnxl^ione  (inpularitatis  tc- 
ftiam,qux  egredietur  fines  pnefenris  inilpedtoiiis.  v 
Quod  aurem  lupradizimusin  prima  deelararione 
ad  principalem  conclufionem  requiri  (emiplenam 
21  probationemfad  huiufmodi  iuramciiri  delationem,, 
accipiendum  cft,vt  ramen,  vbi  ex  ilcgotij  natura  fe- 
miplena  probatio  fufllcir,ficmiplcnitudo iiliusfcmi- 
plenx  probationis  hoc  iuramentum  recipiat , fecun- 
dum Bella  mcr.dccif.dsz.ad  fi.fi  impetrans. 

Primaria  vero  conclufio,  vr  ad  eam  aliquando  re- 
23  uertamur, declaratur  fecundo  locoifira  demum  pro- 
cedere,fi  cotrafcmiplcnam  probarionein,qua  fiipri 
requiri  diximus, non  vrgcanc  alique  probationes, fcii 
pralumpcioncsin  contiarinin,quz  illam  elidant  ,5c 
cxtcnucnt.vt  conluleodo  tradit  Rom.in  cof.pi.vifis, 

& perciindlatis.nu.io.pc;rgl.k>  l.i.vbi fial.C. qui,dc 
aducrl.quos.dt  pctcontcxl.fi  duo  patroni.adprinci- 
piuin.ff.dciureiur.Bal.&  Ang.inI.fi.in  prinefrU^uod 
inct.cauf.&  ibi  glo.in  vcrb.przfuinptioni  laf.d.l.ad- 
Hion&di.pofi  nu.  tS6.in  rcpet.verf.9.  prxdi^ia  rcg.fal- 
lit.qui  pofi  Bar.fequitUphancdeclarationS,dc  Marf. 
fingul.  i97aguoad  hoc,vt  deuenite  potrit,&  in  pra^. 
crim.§.diiigciuer,pofinu.;  & in  reper.l. maritus,  nu. 

40.ft.de  q.&  inrub.C.de  proba.nu.  1 1 i.ik  hocrcqiii- 
fifum  ponit  Maranr.d.att.o.col.i.  verf.  5.Rom.  conf. 

4S  i.n.  t i .Bal.inl.de  quib.ft.de  legib.Curt.d.l.  admo- 
nend  i.nu.ioy ; Prolomeus  nu.  39*Dom.  Rot.dccif.  1 9* 
de  dolo,&  contum,  in  nou. 

Ex  hac  declaratione  fecunda  infertur  primo , noti 
Z4  deferri  hoc  iuramentum,  t quando  aducrlario  dolus 
obiiccretoc:  nam  contra  fcmiplcnam  piobationcm 
doli  obftarct  prxfuniptioboniiatis,Bal.m  1.  i.C.  qui , 

&aducrrusquos,Caccialup.d.l.admoncndi.nu.  157. 

Cur.hu.2 1 j.Ptolom.nu.4S. 

25  Infcrturlccnndonon  deferri,!  quandoquis  vellet 
probare  fibi  aliquam  rem  donatam cfle,  nec  propo-  . r 
neretur  caiiia  ,qua  vcrifimilitcrdonansiuiflerindu- 
ftus.obftat  enim  generalis  praUiinptio,  neminfe  pras- 
fumi ladarefuQ, quare  aibirno iudicis.iclinqui tra- 
dit Caccialupd.l.admoncndi.nu.z  591 

26  Infertur  rertio  no  defcni , 1 qtiido agitur fuper eo» 
quod  habet  prxiumprionem  conilictudinis  contra  . 
fe-c.  I .§.pr»terca,&  ibi  Bald.not,quz  fir  inueftitura, 
lac.Petr.  dcPtolom.nu.32.  & ♦S.Cacciahtp.  riu.  t-jd.:®  <' 

Curr.nu. 20,4.d.l. admonendi,  fk etiam  non  d^cnuTi 

2.7 1 quando  al iquid  eflcr^iroba  ndum.cxtrancUm  a na-  •.  i ram  intentionem  ex  regula, deferendu  erit  iuraincn- 


rco  tle,  an'  adori  defoattir.  Abb.diS'>&l|c’lft4 
tnr  in  dJt  admonendi.  .;/■  - 

•Nucrertioloco  principaliter  <{iBciafaifctrprtnSini4 

'jo  conclufio, ita  demum  procedere, f.  fi  Caufa  nofittna.* 
gna.in  modicisenim  ranru,non  in  arduis  ,&  magnis  s 
caufiscriam  ciuil  ibus  hoc  iuramennim  defertur,  gU 
in  d.l.admoncndi,in  verbxxado,  vtind.l.in  bonae 

* fidei, 5f  vrrobiq;  * omnes  fcribcnies,  vt  dicit  Curt. in 
d.l.admonendi.nu.^2i.ponitMacan.d.ad.p.  nuin>,7i 
JMcnoch.dcarb.iud.d.caf  1 po.nu.  18.  Alex,  toofi  66, 
cojum.t.volum.i.ad  idcmcftglof.iacap.fi  in  fi.  dft 

* iurciur.&  ita  tenere  Dod.i  uris  ? Ciu.de  Canon. 

tur  laf  ih  d.l.admoncndi,in  rcpermu.£7i.&  hoc  mot 
dointclligi  omnia  iura,quz habent,  quod  hab^fdT 
miplcnam  dcfcramriuramcnrutrradit  Pior,  in  repeti 

3 1 l.fi  quiido.C.vndc  vi.&caii(adiciiurtinagna,&  par- 
na  arbitrio iudicis-td  idem  Alex.conf  186.  voluro.7. 
Marf.fing.27.Cur.iun.conf,i87iUuin.3d.vol.i.Alcx.  • 
conf.  i4;.vol.2.Zaf.conf.3.nu.27.vol.2.AiHic.dc«.ir. 

* )75.nu.io.&ita  ‘ communircrtencriteftatur  Andr. 

Gnil.lib.2.pr.ic.obrcr.94.obfcr.nu.S.  ‘ 

Sublimitatur  tamen  primo  buiufuiodidQctarariQk 

52  fvt  no  procedat , qiiandoadcftet  aliqua  ptzfumpuQ 
contra  parran,Caftr.confS7.quanttttD  adeonteotA 
coi.  2.  lib.  2.  quem  ad  hocadducit,&fcquirmCfnui'. 
conf.^s.nu.io.part.i.nam  contra  eum , qui  alias fuif 
conuidusde  mSdacio , aiir  deperiurio  etiam  iu  caui 
fisni.igni  ponderis  poterit  iurari  infiipplcmcntum  » 
vtportCaft.aduor-Aymo,dcantiq.tcmp.par.i.wcrfi 
vidimusabunde  nu.17.qucm  fequitur Flot. in ccpc4 
d.l.n  quafido.nu.666.C.vnde vi.  ^ m 

ii  Siiblimir.feciindodcfcrri  tam2,f  qfi  efTctplusqilJ 
fcmipicik  ptobaru.l.fi.fF.quod  met.cau.Rom.  Alex. 

Sc  alijiquosaddiicitlaf  in  repct.dJ.admonendimiii 
zSi.Gozad.conf.i  i.poftnu.i8.1af'.conf.29.col.pei}» 
in  fi.lib.i.Cotn.conl.i;5.col.fi.lib.i.  Crau.  qui  alio) 
adducit  confpS.nu.iopatr.i.Boerius  dccif.symunit 
4.Ccphal.confil.227.num.27.1tb.z.  Maififiogul.  2j< 

* Folicr.ad  Maran^.ad.9.num.i4.Alcxan.  conf,  76» 
colum.2.voluni.<R\ndr.Gail.lib.i.prad.obfcr.  J95i 
num.  I i.plurc.s  citat  Hcrcul.de  proband.ncgar.  mam# 

34s3  5.hinccriam  in  criminalibus,  t quando  cftplufi 
quam  rcmiplcneprobatum,dcferturhoeiuramectiH  s 

* Hercul.d.nu.  2/ j.6c  videtur cflc*  communisopuiio^ 
vt  dicit  Cuit.iun.d.l.admoncndi,Jiu.63.vc;fis.poftcfr 
ni6,qucm  refert  Ccphal.conf  141. nu. 20  lib-i.quod 
tamen  in  praxi  non  facile fcadmiirucuin,dicicClar.  '« 
in  pra£l.crim.S.fi.q.63.verf.fciasautcm,  & quadocft 
plufquamfciniplcnc  probatum  deferri  hociuramS- 

55  tum  etiam  inulicrif  in  caufa  magna, diremere  Dom.  - 
Rotz,  vtpcrPur.dccif.4,’o.lib.  i. 

Sublitmtcs  tertio  vcliin,fvttamen  parti  incumbat  ^ 
onus  articulandi, & probandi  caufam  cfTe  magn.ain» 
aliis  illi, qui  fcmiplcnc  probauit,cuin  habeat  funda- 


tura comratius,Ptola.Foftnu.4S.vctfs5.falU 

28  Infertur  qUarib  non  dctetri  contra iudictt&  offi- 
cialem in  findicatu  accafatum  iniilftitia.de  repetun- 
dis,dc  fimilibusinam  prztcrquain»:q>  agitur  tunc  de 
graui  pra«udicio,militaccttain  pizluinptio  pro  iudi- 
ceidc  adhancillatiortemjcftrcx.quem  ibi  ponderant 
Bal.de  Ang.inl.fi.  in  fi.L.vbi  de  ratioxgi  opor.  ad  9 
vidcCdCciaidp.d.l.adtno.nendi,  nu.  ii9-&tradiup 
Curt.nui207.ex  qbus  dubitabilis  redditur  hcc  illatio. 

Subdeclaratur  aut  fecunda  principalis  declaratio. 

29  vt  tamen  cocalu,  t quo  aliqua  cft  przfumptio  cotra 
reum,ip(i  deferaturiurameotum  purgationis,  c. fi.de 
iurciur.l.admoncndi>&  ibi  Bar.fic  alij.ffieo,  Matanr. 
d.ad.9.  nu.  2S.  nam cfi  propterqualcm  qualem  pro- 
bationem generetur  pczliim^o  cdtxaceum , vt  pur- 
gernriiUiu{^c|o,deMrtut«tiuramcncum  purgatio- 

r nis,Lanf.d.l.admoMeiuiqtMi«slldc  tenet  Bai.de  * om- 
Aes;(citatuc  Cutc.nit.^7.j8c  dicitui  cflc  arbitracimn» 
. , . 


mm,vt  confulcndo  concludit  A lex.  in  conf  66.  coU 
j.verf.nec  obttar,vol.  1 .&  in  conf. 76.  coi.  2.  verf.  nec 
obftabit.vol.  6.  arg.  1.  in  exceptionib.&  l.ci, qui.ft.de 
prob.&idco  cautum  cflc  dcbcrccum,  contra  quetn 
venit  deferendum  iflud  iuramentum,  vt  capitulei  ,dc 
probcticaufam  cfle  magnam, admonet  Lanmin  u.l. 
admoncndi,iiu.88.vcrf.3 5. condufio.etidcm Follet.  ' 
ad  Marant.d.ad.9-nu.  16.  , ^ 

37  Quarto  fublimitatur  procedere,!  quoad  |»:incipa- 
ion  cauiaiiufccus  fi  dc  incidenti  ageretur, quia  potc; 
ri  t deferrixum  illud  incidens, fuper  quO  vatuur  cau- 

dubietas, non  faciat  multum  prziudicium  yeritaT 
ti,Bart.ind.l.admonedi, nu.ys.de  y6.de  pofteos,  quos 
adducit,ponii  Follcr.lococit.hu.  17.  ; , ^ 

Ex  hac  tertia  principali  declaratione  infertur  pri; 

38  mo  in caufis criminalibus! non efTe  deferendu  hoc 
iurm  in  d^ffeflum  fcmiplcnz  probationis,  hanc  illa- 
tionem pcobauitgMRit  j<in  prin.de  ibi  £>od.  in.vcib* 
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sgimr.ff.de  iui«iur.gl.8c  Bsr.in  I,  m.itiins.  ff.  de  t)u*- 

* ffion.&  plores  refert  Ijl.poft  Bar.qui  hJc*verjin,  ic 
communem  eipi  nionem  dicit  m tepet,  d.l.  adnione- 
di.nu.i74Jc  ilUm  renuit 'Batt.m  leinqui.  S.in  popu* 
Unbusidt  in  UexCornelta.S.illud.tf.dcquxIl.  .\ndr. 
GaiUib.s.pnA.obreiu.obleru.94.tiu Cato  Sae.  d. 
1. admonendi. poffnu. 71.  veil!  in  caufa  non  ciuilncr 

* ihtcntata.dc  poft  nu  9t^icit'cbiictomno  Docl.  Ic- 
qui, {ac. Petr.de  P10lom.nu.z9.  Alex.  ini.;,  nu.iz.  ff. 
deiurciui.  Dee.  eonf.  i7.init.&poitpluiespcr  cum 
citatas,tcnct  Clar.in  prac{.crim.f  .fi.q.6).in  ptin.  eu- 
iusiUationijdeclaruioncm  videas  lati  Ul'.in  d.l.ad- 
moneodiptu.  X7i.cum  fcq  Boer.decif  86. 

39  H'CC3mcnnonomitias.qnednihiloni innsj debet 
ipfi  accu£ato,c6rra  quem  fuit  probamm  per  vnieu  in 
teflem  defnri  iufm  per  iudlcemquod  dicimr  purpa- 
lioniSidc  innocentiz.iuxuex.  in  auth.led  nouo  iiitc. 
Ode  poena  {ud.qui  maleiiid.vt  ttadit  lai.in  l.aitPrp- 
toc.iJnpnn.nu.ai.poltCall.nu.  io.de  iurciur  quem 
adducit  Boffide  retucnt.nu.7S.3t  incanliscnminali- 
bus, 3c  arduis, quando  contra  reum  lunt  aliqua  indi- 
cia I vel  ptobatio  minus  fufficiens.defcrti  reo  lurni, 
quod  dicitur  purgationis,  ponicMarant.  d.  aa.u  nu. 
aS.fccuodum  terminos  text.d.l.admonendi . 3t  d.aii- 
thcnt.hm  nouoiarc.adducitctiam  Bat.  eonlli04.in 
fi.vifisteflibus,3cceograuato  rcrinmilibusptxliiiti- 
ptionibus  puigationis  iuramentum  ,defetii  iradit 

40  And.Gail.de  paccpubUib.z  c.7.nu.  1 a.3c  inibitpro- 
rcquiiurfocmani  iuiufinodi  iuramenti  purgationis, 
quiponit  etiam  Simznc.de  hzrtcticiS(C.|4.  Ct  Follet. 
inpraA.crim.canon.fbi.milii  198.00.9. 

41  Amplia  hanc  intclligcnnzm,  t vt  hoc  iuramcium 
puigationisdcfcratur,  etiam  li  reus  nihil  prob.tuetit, 

* vtcffc*communcm  fententiam  dicit  Sot.  fen.  in  d.l. 
ait  Prxtor.in  princvetlcitca  fecunduni,&  poli  cum 
Clar.d.q  6j.vcrf.  Ibictctiam. 

41  Amp.iatur  fecundo, fvt  fi  reus  nolitfubire  hoc  iu- 
xaraentQ,  habeatur  delicium  pro  probato , vt  docuit 
Abb.in  c.veritatis,no.27.cul'cq.de  dolo  ,3c  contum. 

rcr  tcxt.iti  c.fi.dc  purg.canon.Gail.cit.  c.7.  m1.22.de 
zncefle  c6emfcnicntiam poflSimanc.de bztet.d. 
c.S4.dicitClar.przcit.  loco,vbi  & alletithanc  luia- 
jocnti  przflationi.licct  videaf  1.  canonico  tantii  ac- 
cepto foenda , habere  locum  in  viioquc  foro,vbi  ic 
alia  hobentide  p Hcrcul.in  naft  depccio.neg.nu.a  14. 
43  Secfidolocotcx  tertia  principali  dcclatatione  III- 
fenor,non  defeni  hoc  iufm  in  caufis  matiimoniali- 
^s,gl.in  c.  mulieri, in  verb-ablbluto,  de  iurciut.  Occ. 
* conTiis.dcconf.dpp.St  illam gl.* communirer  effe 
apprabztam  rradit  Cail.d.obfer.94.nu.4.&  idi  tradi- 
tur in  matrimonio  fpiritua.vt  ibi  per  cum,nu.  i6.qui 
lati  declara t;3cattigimuspleniusinc6clufionc  ma- 
tri moniumiA  tradimrpcr  Oofl.  in  d.  I.  admonendi , 
Vbi  idem  dicunt  in  caulis  (lams  in  feudalibus,  ijique, 
quzfapiuntvfurariamprauitaiem.vt  ibi  pcrlafiii 
rep.m1.277.3c  in  bhliciali,  Ptolom.nu.tc-Caccialup. 
nu.  IS  ).3t  in  fpintualibus,Bdlam.concluC6S7.fi  im- 
petra ns,ou.t.vbi  id  verfi  diciicirca  principalia  con- 
miuioria  iuris,3c  tituli,  fccus  de  aiijs  incidentibus. 

£t  qua ndohicagimus  de  caulis,in  quibus  non  de- 
fertur hociuf m lupplcuuum , conflituctc  pofliimus 
44regiilam  ncgaiiuam,non  deferri  in  caufisfin  quibus 
iura  requirunt  euidetifTimam  probationem , vel  ple- 
aaoa,3c  indubkaiam,rclplcnam  fide,  vel  legitimas 
prob.rioncs,  hanc  regulam  continuit  Caccialup.  in 
d.l.adnionciuli,nu.  1 36.Iaf.nu.  28  2. 3c  licet  aliqui  di- 
cant conira,ea  raiionc,qa  icx  piobct  hanciutanicn- 
« talem  piobationcin,tanicnomnc$rcc3tioies  ’com- 
munitctfcqui  afferu , 3c  ab  ea  non  cOc  recedendum 
probat  tex  Ac  ibi  Bal.in  l.fi.Cdcl'ccuaJiup.duin  col- 
figinic,non  dcfmi  in  caula  ingratitudinis, qma  io  ea 
requiiatut  indubitati  probatiOiCatoSac.  d.l.admo- 
stcndiduim  At.  3c  quod  non  deitotutivbi  lequiiicui 


probatio  liquidiUima  dicit  Bal.iril.fi. $.  illud , C.  de 
tcmpo.appel.&  de  plena  Anch.inc.i.dcclciflione, 
iii^.quostcfcrtPiolom.d.Ladmonendimu.4S.3c  de 
hoc  cdegl.in  c.cupicntcs,in  vcrfplcnam  fidem, qux 

• *coiiimuniicrapprobaiut,traditCaioSac.ibi,  licet 

iple  copirarium  Icniiat , poft  nu.  49.  fte  ideo  non  de- 
fcriur  ad  probandum  contra  fententiam, vel  iura- 
mcniuin,Bald.in  l.tin.C.fi  minor  Ic  inaior.dix.Curt. 
d.l.admqncndi.Dum.  20S.  lic  vbi  haberetur  recurfus 
adccclcliamptopterdcfciftum  iuftitia:lcculaii$,Bal. 
inc.n  quis  per  triginta, in  fi. ii  defeudofuetiteontro- 
ucilia.Cur.nuni.2io. 

Secundo conflimi  potcftalia  regula,  non  deferri , 

45  vbicunq  probariofpoflra  fit  in  conditione, cxeo.cp 
conditio  in  foroia  fpccifica  fitadimpicnda  .Curt.in. 
d.I.admon6di,nu.23o.CaioSacch.nu.72.CacciaIup. 
nu.  142  ial.poft  nu.2p6.Bocr.dccif  8s-num.  2. 3c  alia 
addi  polient  ca  Socyn,d.reg.4o4-Coniad.in  ttai3.de 
przi.lib..i.c.i9.f.2.iit.  deiutam. 

Sediam  ad  principalem  conclufrcuerrainur,qux 

46  quaiio  loco  dcclaraiur.tira  demu  Pioccdcre,vt  hoc 
lurainenmm  lii  deferendum , modo  i parte  petarur  ; 
vt  docuit  Bar.in  d.l.admoncnd„nu.S9.nam  cum  ve- 
niat ad  piiuamin  commodum  io  fapplemcntu  pro- 
bat,onis,nonauicmadfolemniiateni,feu  orduicin 

iudici),iudcx  non  debet  lIJud  deferre,  nili parre  pct£- 

tc.1.4  S.hocamcmiudicium.ff.dedamn.infeiriibi 
ctgepjrs  imputet,  quaiutamcnmin  libi  defeni  non 
curauii.lequitiirBal.Sc  Ang.Sc  lafind.l.  adiiionedu 

• nu.ji6.inrcp.vbivcriimcnc,3c  communri  • opmio- 

• uein  dicit, 3c  ,biCaccralup.nu.240.3i*commuHem 
eam  dicii  Capic.dccif  i s.nu.  3. 3c  idem  aiieftaiurdc 

• 'communi  cam  fcquendo  Marf  in  l.marims.  nu.  20. 
curo  fcq  ff.de  quzft.  3c  in  prafl.  oim.  S-  fcqiicns,  nu. 

• • 43,3c  videri  magis'*caem  uaditG2iI.06fer.praa.li. 

t.obf  108.  n.  5.3c  hJcpartt  renurt  Ant.de  But.iii  c fi. 
in  vlt.col.dciurciiir  iljl.in  c.  t.$.itcm  vafillus,  nu.ti. 
8.dc  coniroucnnudl.dc  in  d.l.in  boui  fidei , nu.  1 o. 
Stiat  cita.pracl.iud.c.aq.nu.  iS.FoUer.adMaran.d. 
aa.p.num.ip. 

47  Vcnintamcniudiccmt  etiam  pane  non  petente 
pofticid iuramentum  deferre  cxoificro  quandocun- 
que  libi  videbitur, tenuit  Abb.in  d.c.  fi.  S.fane , ad  fi- 
nein,nu.is  perilluin  tcx.St  pcrtcx.ind.l.in  bona:  fi- 
dci,3c  ibi  Sai.nu.29.A111.de  Bui.uic.i.nu.i3.dciud. 
quiaitadicitfcconluluiffu.dcidcinicnci  Imo.  ibi, vc 
r,.fcft  Alcx-conf  s 3.col.  (vcif  3c  hoc  poieft  f2cere,p 
reg  l.vbicunqi.ft.de  imcrrog.a3.iunaa  gla  & qnod 
no  Bal.in  I a3orc,in princ.Cdcprob.  3chic  opinio- 
nem bcnigiiiorem,3c  aiqiiiorcm  efle  dicit  And.  Gail. 
d oblcr.foS.  poft  nu.  4.  fecundum  quam  refert  fuiise 
in  camera  Imperiali  iudicacu  in  graui  caula:3c  quod 
iudcxpoffitdefcrtecx  officio  parte  non  requiieutc 
iufm  poft  conclufum  in  caufa,ciiam  fi  non  fit  petitu 
ameconclulionem,tcnuitRoiii.ind.l.admonendi, 
col.ss.vcrfquoad  leitium^lucm  tcfbnlaf.dt  tamen 
impugnatpoft  nu.318.ad  finem, 3c  Bal.in  d.l.adino- 
nendi,  3i  in  I.i.  C.  vr  qux  dcfuntaduoc.dc  hanc  opi- 

• nionem fibi veriore  vidcridicitCaioSacch.il. ad- 
monendi.poft  nu.  io2.pcrdo3rinam  But.inc.cum 
lo.de  ftd.inftr.3c  iii  C 2.de  iuramcnucalum.  qux  vult 
contra  lnno.quod  non  folum  quoad  declarationem 
a3itatomm,lcd  etiam  ad  nouiccrprob3dum>3cno- 
uain  intentionem  fundandam  poliii  iudcxcx  olficio 
propiioirucrrogaiepoft  conci  ufiim  incaula. 

48  In  hacopinionuiii  diuerfiiacctdici  pofsctad  edei- 
liaiioncm,priinam  opinionem  procedere,  qfi  nuUo 
modo  fuit  petitum,  nec  ludicisolficiuin  imploratu  I 
fecunda  auicm, quando  faltun  i ptinapio  fuit  clau- 
lulaadie3a  in  libello , qup  editer  apponi  confucuit, 
peto  mihi  ius,3c  iuflitij  ininiftrati.-  quali  illius  vinu. 
tcparsiudiceuitetpcllafsc  videatur,  adeoveofticis 
etiam  non  peucum  impciciripollit,  i in  his  lermiius 

JijfipbiMaf(*rdi,voi,x.  \ 2 foquitui 
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loquitur  Abb.in  d-5iane,in  fi.ibJ,fcd  ncc  obftanqug 
irujfdcm  terminislequitur  Alcx-con^pi  jncaufaA 
lite.poft  princip.verMctjuando  ador  pctijr.voJ.6.& 
tradit  Gail.prxdtata  oblcraoa.nu.7.  quod  notabile, 

& qootidianu  cifuit  Ale.Stiat.in  prajc.iud.c.  aon.ad. 

5td  cum  Doadaj^t  citati  pro  prima  opinione  la- 
QuStot  in  his  terminis  contra  Abb.in  d.c.fi.  vt  in  Ipc- 
ciclaf.ind.l.adroooendi,poftnu.ii6.qui  illam  reXpo 
fionem  Abb.ad  d-S-hocautem  iudicium,  dcbilE  opi 
natur, & Caccialup.poft  11u.140.qu1  dicit  non  eflere- 
* cedendum  i ‘ coi  lententia,  non  videtur  mta  huiuf- 
AQ  modi  diftinaio.Sccundoigitur  locofampledcndo 
tamen  communem  fcntentiamdicipotcft  ,lccundi 
opinionem  procedere  pofle  , quoad  declarationem 
aaitatorum  ante  conclufioncm  in  oaula.non  autem 
ad  aliquid  nouitatis  probandum  perBal.inl.i.ft  eo. 
fit.de  iurciur.fic  in  d.l.in  bon*  fidei,  qui  videt  voluil- 
fc  quod cocafu iudex  fu ppleat deferendo  iuxainen- 
tum.pct  doftrinam  Innoc.in  c.cum  Io.de  fW.inftr.dc 

ita  Bal^idducitCaccialupdnd.l.admonedi.  nu.  ij8. 

& Bal.refert  laf.poftnu.i8.&  And.Gail.d.obld.roS. 

nu.4.Cato  Sacch.nu.  loi.d.  l.  admonendi. 

Ampliatur  nunc  huiufmodi  quarta  declaratio,  vt 

50  adeo  procedat,!  vt  peti  debeat  hoc  iuramentum  ctia 

ante  conclufioncm  in  caula, admittmit  enim  paitio 

foliim  eo  tempore . fafta  autem  conduGonc  proba- 
tionibus rcnunciaium  ccnletur , & partibus  os  clau- 
fum:ita  decidit  Bart.in  d.l.admoncnd.  nu.  60.  qui  ita 
confuenidinem  admittere  tcftatur.idem  tenuit  Bald. 
in  c.i.§.itcra  fi  vaflallus,  de  coniroucr.inucit.m  vlt. 
col.verf.item  quxro,  & in  d.l.in  bonz  fidei,  coi.  pen. 
vetf.fcd  iuxu  hoc  dubitatur,  hanc  tenuit  Roman.  m 
conf.2S5.qnoad  primum. nu. 5.  & ibi  Mandol.  tclla- 

* tur  hanc  efle  ’ communem  opinionem , & e.i  ndc  le* 
quiturDcc.inC.licet  caulam.col.  9-  vcrfquuitus,*: 
vltimuscafus,dc  prob.Marl.m  prax.d.Ji.lcqucns.nu. 
40.&  ind.l.roaritus  nu.ii  Mara.d.ad.p-nu.  10.  Fulg. 

■*  conl'.i4>.quoniam  plurimz,&  hanc  efle  *communc 
‘ opinionem  contra  Salic.  indi.admoncndi  ,&  ind.U 
in  bons  fidei.qui  tcnmt,  & hociur^^etum  peti  ^f- 
fc  poli  conclulutji  m caula,  tcftaiur  lal.ibi  nu.j  1 8.oc 

* Caccialup.poft  nu.24i.dicit  ita  communiter  omnes 

* DoftlegiUas,  & canoniftastenctc,5t  nouillime  *c6- 
niuncm dicit  And.Gail.cit.obfcr.  10«.  nu.  i.&  com- 
muniter • omnes  Dodo.  tenere  tcftatur  Cato  Sac.m 
d.l.admonc:idi.nu.98.qui&  communem  * dicit,  nu. 
10 1 .quibus  accedit  Franc.  Marc.decil.4J4.nu.  i.  par. 
2.q'ui  dicit  ’ communem  opin.  & pradicam  efle,  vt 
peti  pofTit  vfq;  ad  concluf  in  caula. 

I 6ubamplia,vt  petietiam  debeat f antequam  laba* 
tutterminus  alfignatus  partibus  ad  probandum  per 
omne  genus  probationu,  vel  alia  verba  vniuerfalia ; 
licet  qnado  fuiflet  fimpliciter  in  praediSa  alfignatio* 
nedidum  ad  probandum , pollet  peti  clapfo  ctia  ter- 
mino probatorio,  ita  comunitcr  * teneri, & diftingui 
tcftatur  laf.in  d.l.admoncndi,poft  nu. J 1 9* ad  finem, 
& refert  ita  tenere  Ang.in  l.uoncrir,in  prin.it  Alex, 
in  S dato.ff.  eo.  tit.nam  licet  in  fimplici  datione  ter- 
mini ad  probandum,  non  veniat  iuramentum,  quod 
non  cft  propria  probationis  fpecies,  verbis  tamg  vni- 
uerfalibus coprehendetur , licet  de  hoedubitet  Cac- 
cialup.in  d.l.admonendi.  nu.  14».  vtibi  per  laf.  poft 
Ang.micm  retert  etiam  Curt.in  rcp.d.l.  admonendi , 
poft  num.  10  Albi  cft  data  dilatio  ad  probandum , & 
probaium  habeam  peromne  genus  probationis, ha 
betur  pioconclulbin  caula , & lapla  huiufmodi  diia 
tionc  cxclu<|itut  omnis  fafli  probatio,  vt  per  Butr.  in 
d.c.licct  caufom  ibi  Fcl.nu . s 8 , de  probat.  3c 

alios,quos  adducit  Aia.St«it.d.pia^  c,  20. 

nu.  ip.  qui  & tfticitt  materia  iudicibus  ani- 

maduertendum proponit.  . ^ 

5 1 Declaiawrmwb  ampliatio  lapra'pouta,tvt  non 
proccdatiaCM&loii^^  terminos  elem, 
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fxpe  dc  verb.fig.vt  tenet  Romv  in  d.l.admongdi , qnl 
hoc  calu  dicit  procedere  pofle  opinione  Sal.  & pro- 
bat ibi  Caccial.poft  nu.242.  verf.  9.  conci.  Cato  Sac. 
nu.io6.nam  cumpolfint  produci  inftrunicntainiiiis 
caufis  , & vetitas inueftigari  etiam  ad  Partis  petm^ 
ncm,quandocunq;  vr  per  gl-in  d.clcm.fa;pc , in  verb. 
interrogauit.  Maran.par.6  aa.  1 s.nu.7.potait,  & de- 
ferri hoc  iurro,vfq}ad  calculu  fementiz,  vt  tenuit  et.* 
jLanf.in  d.l.admonendi.col.  1 p.&  hac  dc  c5  in  regno 
Ncapol.  deferri  hoc  iufm  etiam  poft  coclulummcd 
tcftatur  Foll.  ad  M arah.d.aa.p  nu.i  2.  cu  maximem 
his  fummarijs  non  requiratur  conci,  vr  per  Afd*  dcc. 
lyx.  & vbi  non  conclud itur  in caufa,poflit deferri  lu- 
ramentum  quandocunq ; vr  in  caufis,  in  quib.  proce- 
ditur perofficiu  iiidicis,quzconcluf.non  exigunt.^. 
inc.cupicntcs.S.quod  fi  pcrvigintiKlcclcc.ind.dcfcr 
' riporeft  vfq;  ad  lentcntiam,vt dicit  Caccial.  d.l.ad- 
moncndi,cit.nu.242.vcrl.7.concl.  efle  demete  Ang. 
in  Lli  quis  libcrtarem.ft^de  pct.hcr.  qui  etiam  ver.  10. 

& vlt.concl.dicit  deferri  pofle  in  ca  pupiili,rcip.filci, 

& ecclcfiz,in  quib.  militat  cadC  ro  lummari;  iudicip 
Secundo  loco  reftringinir  eadem  ampliatio,  vt  no 
i j ^ccdat.vbi  fubefletta liqua  rationabilis caiifa,  jiptct 
quam  fuadercrzqoiras  partem  admittipoft  conclu- 
noncm,&  ira  Iimi.Marla.Soc.ind.  c.  fi.  dciurciur.& 
comprobando  Icqiiitur  Caccialup.d.  1.  admonent^ 
poli  nu.242. & faciunt  tradita  d Spcc.de pctit.&  poir. 
ipol.in  prin.nu.2 1.  vcrf&  fcias,  poftpublicationg. 

C4  6cclarcs  tertio  velim, vt  t.amen  petif  poflit  in  cau- 
fa  appellationis,  licet  non  fit  petitum  in  caula  prin- 
cipali,& tenuit  Bal.in  c.i.fi.  itcmfivafallus.col.vlt. 
dccomroucr.inucftitJaf.d.l.admoncndi,in  rcp.pott  . 
nu.  ji8.Caccialup.nu.Z4i*Cur.Du.i  i.Maria.d.  c.fin. 

& alij  ibi’,Capic.decif  3 s.Folicad  Mara.d.  aft.  9-nu.  ' 
ao.quiaincaufaappcllatiorus  omnes  errores  purga- 
ri poflunt,qui  caufas  caulz  concernunt,!,  aeditor, 
iuflus.ff.de  appelia.Gail.d.obfcr.io8.nu.9. 

55  Quarto  loco  limita, v t licet  non  poflitt  peti , potSk 
tamen  deferri  per  iudicem  poft  conclufum  in  caula, 
fi  petitum  fit  ante  conclufioncm,  vt  concludit  laf  in 

rcp.d.l.admoncndi,poltnu.3i8.verf.quidautem  in  * . 

iudicc.Maria.d.c.fi.Caccialup.d.l.admoncndr.num. 

Z4?.qui  declarat  diifta  DD.qui  alioqui  videturcom- 

milceretepuspctitionis  ,&  delationis  huius  iur.im6* 

ti,&  idem  tenet  Marant.  d.  afl.9.nu.  10.  & adi.  1 5 .nu. 
4.Fianc.Marc.dccif.787.nu.6.quod ea  ratione  cofit-  . 
$6  matur  quia  cSclufio  in  caufatno  cft  terminus  cxclu- 
fiuus  coru,quz  per  iudicciuntcxpediCda,l.vbicunq; 
ff.dcintcrrog.ad.gl.inc.ficxlitcris,dciurciur;  ■ - » 

Hic  autem, quia  dc  petitione  huius  iuramenti  agi- 
57  mus,fcic^um  cft,fotm5  petitionis  t debere  concijH 
impcrfonilitcr;non  aut  concludi  libiipli  dcfercndlj: 
nam  cum  ad  atbitrili  iudicisfcftincatinfpicerc,  cu^.- 
nara  fit  deferendum  potius  a(ftori,an  reo , qui  perfo- 
naliterloqucicmr  , &fibi  deferri  peteret , Ihfpcflus 
tcddcrctur,vt  dicitur  detcftcfc  ingergte , in  1.  poft  le- 
gatum,S.his  vcr6,cum  gl.ff.dehis  quibus,  vt  indign. 

& hzc  opinio  alcribitut  Bar.in  d.l.admoncdi , quetn 
in  hunc  modum  interpretatur  Salicctusibi,  &ind.  h 
in  bonz  fidei, & Cyn.in  d.l.in  bonz  fidei,  quam  opi- 
nio.quibufdam  recentioribusplacuiflc,  quorum 
tio  habetur  apud  Maria.Soc.iaftepiuscit.c.tin.tradie  \ 
Caccialup.d.l.admohendi,p<^  nu.24i.vetum  Salic, 
locis  adductis  ait,  hanebpipionem  ^ocedere  pofle 
dc  honcftatc,non  autem  dc  iure , qt!iia  licet  quis  per- 
fonalitcrhoc  peteret,  non  idcirco  ramen  eflet  rcij- 
cicndus,quod  vaUdistarionibusconfirmat.  & Salic. 
fequiratRom.  in  d.l.admcN3eiufi,vt refert  laf.  inte-  - 
pet.pbft num.  317. quem, 5ciplcfi:quinir,dc ibi  idem 
Caccialup.poft  num.24t  r di^  iQ  pim^o  luns  Salio., 
opinionem  veta  videri ; dcteftatutiu  vidiflc  pra^i* 
cari,queKfeitCd!dixonf.227.i^i.lib.2.  Q^od  aut 
$8  ia  foioupetiBOiust  debeat  (Uciinfup^lcmgApsQ^ 
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'bationis,  non  autem  fcmiplcnx  probationis-t.ponit 
Alcx.Stiaf.cita.prax.iud.c.ao.nu.  ti.qucm  vidcasiA; 
infcrius.nu.ao.  monet  concipiendam  ede  petitionis 
59  forma conduionalitcr,tnonancmuc;  puta.in  quan-  . 
tum  cxpcdiar>cxdoclrina  Bal.inc.  zo  in  i.col.  nu.7. 
dcptob.vbi  tradit>quod'liccratlorc,qui  plene  pro- 
bauit)  per  tcftcs  petente  non  derogetur  fidei  tcllium, 
in  aliquo  tamen  prudentius  agi, (i  conditionaliicr  m 
quantum  expediat  petatuoquam  Bai.dodrinam  ei* 
tatFranc.Marc.dccif.  J87.nu.j- 

NunC)  vt  propofitam  marcriam  proCcquainur  ex 
aliorcquiflto  ad  hanc  iuramcntaicm  delationem , 
quinto  locodcclarari  potent  principalis  concluiio  • 
Vt  ad  validitatem  illiusddationis,&  adettedum.  ve 
probationcsfupplcatifit  deferendum  parte  prclcme, 
fvclmonjta.vt docuit  Ang.m  l.ccruim,^  liquisab- 
-fente,pcrgI.ibiinfi.fFdc^onfe('.&  ind.l.  m bona;  fi- 
dei,pcctcxt.ibi.caulacopita,  Bal.inc.  i.nu.S.deto- 
troucr.inucft.Marr.ind.r.inamus,nu.  18.  Alex,  conii 
1 22.nu.i fi.vol.a.Capic-dcc. J 5 n. j.Follcr.ad  Maracw 
d.ad.Q.nu.ii.Bal.conflijtS.lib-i.Poinaf  ad  B^r.  ind. 
l.admoncndi.nu.6o.&  ibi  Cacculup.nu.  1 pr.cum  ci- 
tatis per  Tiraq.de  pcxfcrip  §.  1 .gl.  S.in  verf  kra  cteu. 
in  fi.quibusaccedatGail.  qui  tamen  dicit  m camera 
Impaiali  non  obferuari  d.obfcr.  108.  nu.8. 

Sexto  loco  declarationem  recipit  primaria  cCclu- 
61  fio.vtita  demum  procedar,  fi  is,tcuieftdcfcreclum 
iuramEtura.fit  talis , qui  verofimiliter  veritatem  uo- 
ncrit  per  veram  fciemiain,qux  coiporco  lenlu  peici- 
piatur,gl  d.l.in  bon*  fidd,qtia  probat  Bart.in  d l. ad- 
monendi,poftnu.S7-Iaf.ibi  nu.j  1 2-dicit  m hoc  uon 
effc  aliqualiter  dubitadura,&  ibi  Cuit.nu.z7y.q  po!t 
<52  alios  rationem  adducit, quia  iurasf  lucccdit  loco  tc- 
ftis , & dicitur  tcftis  irregularis , proptcrca  tj  in  pro- 
pria caufa  reftamr,vt  dicit  Bal.in  rub.  de  controu.  in- 
ucftir.DD.d.c.fi.dciutciur.licutcrgo  tcftis  non  pro- 
baret de  credulitate  deponens, ita  iieq;  hic  in  liimJi 
cafu  iuras,&  hanc  declarationem  fentit  etiam  Alex, 
in  conf.69.col.fi  vol.z.&  in  conf.71.col.  j.  volum.j. 
Jdaran.d.ad.9.nu.Si&  d<qui  nouirfaduin,  no  igno- 
ranti cft  deferendum , C ato  Sae. d.  1.  admonendi.nu. 
j 1 1.  & Icicnti  per  famam  non  cft  deferendum , quia 
non  dicitur  Icire  veta  notitia  ,vt  per  eundem  Cato. 
Sacibi  poft  nu.z  t+.id  idem  lac.Pctr.de  Ptolom.nu. 
a4.Huic  prominciatoconferr,  quuqui  ndcit  verifi- 
Inilitcr  facile  poteft  pcicrarc,<Sciufm  hoc  non  defer- 
atur vcrifimilitcr,vt  pcicremr,Fdy.  in  e ad  repriincn- 
dum.col.  t.ad  fin  de  olBc.  ordin*larc  Mcnoch.  dear- 
bit.iud.lib.i.ccnM.caf.  f 91.1111.  j.  & primo  ad  dciera- 
idum  non  deferri  ponit  Bal.  in  1.  qux  fub  conditione 
dccond  inftit.Ptolona.d.i.admonCHdi.nu.<to. 

Ex  hac  fextadcclaraiioncmJaunt  DD.  hoc  iura- 
>6}  mcDtu  nodcfcrrihfrcditJupcr  fado  dcfunch.qqoi 
4gaotarcilludpratfuinatur,vcdocuit  BaUnd.i.  m Uq 
naefidei.au.  10- vcrCquartoinfpicitur.noifcnim  liif- 
Ecerethabere  qotitiam  pcrfamam.aut  cofdlioncm 
jaducrfarijtVtconlulcndo  tradit  Alcx.conl^J.col.  j. 
vol.j.conJ.  j9.col*fi.vol.5.quidicirad  hoc  libi  vide- 
jitcxt.iu  1-generalitcr.in  prine  & ibiBald.C.  de*rcb. 
,crcd.'Iaf.d.l.admonendi.nu.3  ti.Soc.lcii.c61. 94.  coi. 
-i.5c  in  conf.i64.col.s  Jib.2.Maran.lococita.  nu.  9. 

Verum  huiuiinodi  il  latio  poterit  procedere  in  du- 
^4bioinhxredcextranco,trccustamcnin  lilio, vei  in 
eo,  qui  vcrifituilircrpraerumiturfCirc  fadu  defundi, 
nimiiura;quiaconiundus  fit;vel  vicinus, vel  coniu- 
bcmalis,  vel  aliquo  alio  modo  inforraatuseflet,  vt 
profequitur  declarando  Plot.in  repet.  I.  fi  quado.nu. 
<$2  i.C.  vnde  vi.  nam  hxrcdi  vcrifiinilitcr  informaro 
deferri  pofle  hoc  iurin  tradit  confulcndoSoc.  Icn.  d. 
conf.264.Cagn.ia  i.cdita.nu.  i fo.C.dc  cdcnd.Rol.  i 
Val.conf.  si.nu.io.lib.i. lequiturMcnoch.de  atbitr. 
lib.2.ccnt.2.caf.ipo.mt.9-&  hxTcdfc  pofle  iurarchoc 
«luiniitem,  vclinfapplcmouuoa  aliud  vi  juramc*. 


• tum  fubirc*communctn  circopinionc  rcftatur  Pl^t. 
d.l.fi  quando, nu.6i  9.  qui  hoc  aiam  tcnuirproCcdc- 

* re  in  dubio  conrraalios,nu.6i2.  & 'commune  fen-' 
tentiamprobai;Rorn.c6f.i90.nu.s.IafIin  d-l.admo- 
ncndi^iuin.t  1 j.faciuntplurcscitati  pcrTiraq.dcrc- 
trad.tit,i.gl.i.§.2.nu.jo.&depraefcript.S.2.gl.  vnic.  • 
vai.id  tamen , quod  diximu& 

AliisilJationibnsomiftls,  fubdcciarcs  velim  fexri  ^ 
hanc  declarationem,  vt  tn  polfit  deferri  etiam  ci,qul 

6i  non  reddit  rationemfpcr  veram , & propriam  feien- 
tiam,rcdpcrcrcdulitatcra  fblum , vei  fama  in  fadis 
antiquis,  in  quibus  vaifimilircr  non  pofliinthabeti 
ali)  tcftcSiiSc  in  quibus  fi  deponerer, vrteftis  probarer, 
licet  ea  tantum  ratione  didu  liium  niteretur,  vt  pro- 
fitcndodocuiiCaccialup.d.l.admoncndi.nuin.i$i. 
Cato Sac.nu.  1 1 s.per not.pcr I nn.in  e.  cum  caula  de 
iur.cal.  ex  ratione  aut£  huius fexcxdcclaratiomsoti- 
iur,&  feptima , qua;  hanc  totam  materiam  declarat. 
Dcdaraiurigiturfcptimo loco  principaliscoclu- 

66  fio,vtita  demum  | fit  deferendum  hoc  iuramentuin 
fi  perlbna  cui  defaenduin  vaiit  fit  legalis, & fidedi- 
gua,vthoc  et  docuit  Batr.in  d.l.  admonendi,  nu.  58. 
fit  laf.poftnu.apfi.vcrf.jfi.iftud  iuramentuin.  Bal.  ia 
l.qui  accufarc,C.dc  edend. Ant. Jc  Abb.in  d.c.fi.Cur. 
iu  d.l.admoncndi,nu.+.dc  nu.j65.Marant.d.adio.9- 
w.7-Fran.M.uc.dccir.75  J.nu.io.partcfccunda.&q» 
is.quipecit  libi  deferri  hoc  itirametum  ad  hoc,vr  ad-  • 
uiittatur,dcbeat  efle  talis,  qui , fi  vellet  reddere  tcfti- , 
iTKinium  in  aliena  caufa  reputatetur  tcftis  omni  ex- 
ceptione maior  poft  piures  per  cum  ciraros.pofuic 
Plot.dd.fi  qn,  nu.  197.  qui  Idquitur  in  omnibus  iura- 
mentis  parti  prsrtandis.Ccph.conf.277.  nu.7.par.i. 

67  Hinc  infaini  infamiatfadi»Vcl  iuris , ei,  qut  fcmcl 
picrauit,homicidg,vlurario, condemnato  in  adione 
fiirti, vi  bonorum  raptorum,iniuriamm , de  dolo  ma- 
lo,& fraude,dc  ratione  dolidn  adlionc  pro  focio,  tu- 
tds,mandati,dcpofiti  • vel  et  per  inftmitioncm  non 
defertur  hoc  iuiamcntuin , nec  inimico  graui  inimi- 

’ citja,fpuno,cocubinario,  blafphcmatori,paupcri,dc 
quibnS'umDibus  poft  alios  traditidem  Ploc.d.l.fi  qn. 
qiii  lt>qurtur  etiam  de  aliisiiuamcniis  rcfpeiftu  pro- 
bationis parti  defcrciidis,4  nu.79 j.  vfq  afd  nu in. 806. 
ipfum  Icdorconlulas ; nam  hic  omnia  referre  nimis 
lotiguni  forer,  fic  plura  etiam  liipctuacanc^adijccrfi- 
tur,qua:  filis  locis  commodius  rclinquuntur.illud  aU' 
teni  ,quod  regulare  cft  in  hac  m-ireria  teneas , quod 

68  & fupra  admonuimus,  j nqcflc  deferendum  hoc  iu- 

Tamentum  illi  ^luialiqfuiratltihcltcftimonio  repel- 
leretur,vtincalibusnotarisinIij.$.lcg.iulia.ft'.dets- 
ftib.Bar.ind.l.admonendi.fic  prorqitula  ponit  Cac- 
cialupusibi,nu.i44.ficfuitdodrina  B.iid.in  l.quiac- 
cu(are,C.deedendo.CatoSac  ind.l.admoncndi,nu. 
7o.ficnu.to8.Pcoiomsus  nu.40.Cur.nu.  z 18.  , 

69  Hoc  to  intclligas  non  procedere  in  his,tqui  repcl- 
'lunturd  ceftimonio  dcfci^  naiurs,  Icd  in  his  tarum, 
qui  vitio  luo  a tcftificandocxciuduntur.ira  declarat 
Curt.in  d.l.admont:di,nu.  5.  qui  idcirco  tenet  dvfcrri 
poftefpurio,Ptoloiii.nu40.q  dicit  deferri  pofte  nm- 

' lietiilicetiufeudisadtcftimoniuin  nonadinitr.atur.  . 

70  Secundo inrelliges non proccdcrcin his, f qui tc- 
pelluntur  a ceftimonio  Ibla  ratione  rcucrentis , afte- 
^iouis,aut commodi,  fcd in  histantum,  qui  r-ationc  - 
iT)aculs,vitij,leu  dcfcdusnon  a dmtuuntur : na  cum 

’ fit  rpecialc,  vt  in  caufa  propria  hoc  ea lii  tcftiinoniu 
ccddipoffirinoncftqusrendumdcconfanguinitarc,  -s 
amicitia,vel  commodo  cius, qui  iuratutus  cft  in  cafu 
proprio , ali4s nullus eflet  locus  huic  iuro , ve  faibit 
lo Bapt.Caccialup.ind.l.admoncndi,poftnum.52«  ^ 
verf  hic  tamen  aducnc,nc  decipiatis,  vbi  & ad  pra;- 

. imilbrumintclligenciamonct,vt  opponaturhmOi  >. 
dcfcdfustpc  congruo  ante  conclufum,nbc(rct  locus 
obic^fioni , & allegrationi , nifi  eo 'cafu , quo  mdex; 
poftconclulionem  tm<Jcclaraiici,cui  vellet  deferte,  ' 
ioJe£biAfe^(ardi,-JQl.i»  V i Viiai 
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v*ibi  pece  um.Ccph.c6nf.ii7.nu.61.  Volum.  1. 

HiTciifq;  vidimus  plura  requiri  adJ[>oc,  vt  pofTit  de- 
ferri iunn  fuppletoriunj  probationi^cjc  quibus  faris 
manifiefium  efle  poicft,iudicctnad  huiufmodi  iura* 
menriddationcm  nddebet-cproiiJircinin  caufaco- 

7igQira,tvrdicitrex.ind.l.inbonx fidei.  6c  ibi  tradunt 

* omnes.*Plura  autem  in  hac  cauf* cognitione  versi- 

71  tur.fcx  quibus,  coiligi  poterit, cui  nam  potius  adori, 

anrco  fit  deferendum, nimirum  parentes,  patria , di- 
uitiz, paupertas, fexus,  ztas,  caulx  ifadiq:  natura, vt 
declarando  profet^tor  Caccialup.  in  tcpei.  d- 1.  ad- 
X)oncndi,nu.i)7-Cart.nu.' 365.  CatoSac.  nutn.  1 1 1. 

• Ptolom.nu.  iie.feq.Mcnoch.de  arbitr.Iib.1.  cent.  ». 
caf.i$o.nu.i6.Sriat  in  praxi.inc.io.nu.  8. 8c  ita  pro* 
cedere  potcftabfquedubioopinioeorum, qui  in  hac 
quxftioDc  vtrum  mramitum  fir  deferendum  adori  • 
an  tco, arbitrio iudicis  reliquerunt,  cuius  opinionis 
fuit  Spcctit.de  iuramcn.dcia.§.i.  verf.  vtaiucmple* 
nius.quam  fifmatBal.in  d.l.admoncndi,dcind.  1.  in 
bonx  fidei.  & ibi  (entit  Cyn.  6c  fibi  femper  placuifTe 
dicit  Cato  Sac.in  d.l.admoncndi,nu.  i hSc  dpi- 
{iion£  hoc  cafu  cfle  pro  indubitata  habendam  ponit 
Caccialup.ibi  nu-  263.  at  qh  omnia  siit  hinc  inde  pa- 
ria, 9 vix  inucnirepoteft,  vtredi  perpendit  A bb.in 
d.c.fi.adcoDod.in  ancipiti  verfantur,  vrCacciaiup. 
nu.263.  dicat , qi  indigeret  dccifionc  Cxlarea , quod 
profcqucrc,vr  ibi  per  eum.  nu.i47*  per  Curt.  nu.  3 7 c 
Cato  Sac.  117.Sc  pci  Boer.dccif.95r.nu.  7. 

73  Pluies  autem  limiutioncs,&  ca(us>tqu>^usnon 
defertur  iuramentum  ftmpletiuum  probationis  vlrri 
luperius  pofitosjpohitCur.in  d.l.admoncndl.qui  fe- 
ptuagintalcptem  coU^t.de  Soc.in  trad.fnilcn.reg. 
464-qui  oduaginta,6cXancdl.  Conrad.  poft  lalbn.* 
in  trad.de  prxto.lib.i.c.L9.S.  i.adcdvtiniuria  dice- 
ret Purpur.d.|.admonendi,nu.  jSy.extotfalldiispo- 
tuifVe formari  regulam  ad  oppoflrum,  refert Sfiat.d. 
c.20.nu.4  ilifBcit  loca;indicanc:nam'nu  c&  nolhiin* 
llituti  hic  omnia  referre.  • • 

t 'i.  . . i 
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ludicia]^  iuramentum  quibus  in  cafibus 
poflit  retufari,  & ibidem  nonnulla  refe- 
" runtur  neceifaria  qds  requiruntur  ad 
. cius  delationem . ■ . . . 

SVMMARIVM. 

1 Iuramentum  IHiidtcifiuum  vim  maximam  probationis 

obtinet. 

X Iuramentum  iitisdec^ieum  non  ejl  proprii  probatio,  fed 
releuatio  ab  onere  probandi. 

2 luramemumhtis dtei/iuum babet vim  confi/pionis 7^ 

«5  Iuramentum  tudidaUapaftt parti  iudict  approbant! de- 
latum tam  habet  vim  probationis, vt  Ji  non  iurtt , aut 
rejirai  is.cuidtferiur  j habeatur  negotium  nedstm  pro 
probato , ftd  etsam  pro  plane  decijb. 

y Dilpojitio  l.}nanijijiatttrpitudims.ff.  de  iurtiur.  procedit 
etsam  Js  ss, au  defertur  iuramentum, vellet  probare  ad 
dsida  per  tejUs%  vel  per  snjlrsmenta. 

^ Dsjpojitio  imanifefia  turpttudinii.fde  iureiur. procedit 
etsam fi  aUor  ntbsl  pr(w/fitt,Cantrarium.siu.7.CQnti~ 
liasio,Mum.,&.i(<Xp.  t- 

40  lurm  iudiciale  non  pote  fi  deferri  atste  iudicis  approba- 
tsonem,vnde  ante  eam  poteft  recujare  is^ defertur. 

7l  Iuramentum  liiit  decsfiuum  pojl  iudicis  approbationem , 
itr  partit  etiam  acceptationem  ofixrtm  Juptrueniitibus 
nouis probationibus poteji  obiationtm  reuocare. 

iz  Iuramentum  iudkiaUdparUinctmtintnti  aeteptatU  nop  ‘ 


potefi  amplius, ntfi ex  eaufad  dtfirenu  rtseotari. 

13  Iuramentum  iudiciale, vt  pmfictat  requiritur, vt  fit  pro- 
fiuum  aduerfario  deferente,  ij  no propria  autboritate. 

14.  Iuramentum  littt  decijbrttoa  deferent  tenetur  iurate  de 

calumnia.  , ^ 

I y luramenttsrq  itedicialt  pote/i  'recufari,vbicunq;  iOud  non 
pote/i  deferenti  referri,vt  fi fit  ignarus  falli.  Contra- 
rittm,num.  x6. 

17  Iuramentum  litis  dteiforium  potefi  reeufarifttbfifieteti- 

busiufiis  catifis  recstfandi. 

1 8 Iuramentum  Istss  deciforium potefi  recufari , quando  im- 

minet periculum  manifefiationis  periurij  sur antis. 

1 9 Iuramentum  iuditiale  an  licite pqffit  retufari , fi  offerens 

iam  habeat  tefies  examinatos  Juper  dcdetlHsf  qr  ttu.  20. 

■ Iuramentum 

tinerc  colligere  licet  cxtcx.l.fcd  & fi  pofTcflbn.S.fi. 
ff.de  iure  iur.  quS  tcx.adducit  Coraf  in  1.  admonCdi. 

1 nu.  1 2.  ff.de  iureiu.&  licccn5  fir  proprii  probatiof  re« 
leuare  tamen  ab  onorc  probandi  tradit  Confulendo 
Cxph,  in  conf.  1 i7.n.34.1ib.  1 .laf  in  l.cuni  qui  pet  il* 

IQ  tcx.poft  6al.ibi,tui.3. ff.de  iureiuchabetenim  vim 

S  tcoufi^ODis,quia  deferens  iufm  videtur tacife  con- 
fiteri illudiquod  iile  iurauir.Barr.in  l.nam  & pollci, 
S.B.dcin  l.q  iuralTc,§.fl.ffeo.  lal.in  1.  duob.reis,§.id£ 
Pomponius, nu.  1 8.fr.co.rit^Cacchcr.decil.Pcdem.  8, 
nu.8.<SC  probationi  xquiparari  tradit  dccif  97.  nu.  i Zv 

*‘&releuare  ab  onere  probadimagiscoem  **  opinio- 
nScffctcftaiur  Viuiusinfuiscommunib.  opinionib. 

4 in  verbo, iiiftn. hoc  autem  iudiciale  iufm,tquod  litis 
deciforium  df,i5c  .a  parte  parti  iiidicc  apprubantede-  - 

' fcnur,c.l  habci  viih  probationis,  vt  fi  noli  iurcr,auc 
referar  is,cui  defertur, habeatur  negotium,  nc  dum  ,p 
probato,fed  gcproplanedecifo,!.  <jcla..i,l.gcncrali« 
rcr>C^dc  rcb.ctcdic.  efl  enim  manifeflx  turpitudinis, 

Si  c6f4iTionis,nollciurare,aut  iufm  referre,  vt  habe- 
turiii  l.mamfeffx  turpitudinis.ff.de  iureiurand.&  ibi 

* *omDesno.&inl.bonxhdci.C.codcmtit.  . 

5 Amplia  mu  difpofitioxemtd.l.manifcft?  turpitu- 
dinis, Moccdcrectia  fi  is, CUI  defertur,  vellet  probare 
adduaa  per  rclfcs,vel  tnflfa , ita  tenuit  laf.cotra  Bar. 
in  d.l.manifeflx  turpiiudinis,poftnu.i.  ad  q>  inducit 
eundem  Bar.in  l.fi. ff.de  in  lit.iuxan.  fcquic  Purp.  ibi. 
nu.if.Cur.iun.nu.S.ctita  cbclusufuiflcinBnrdcgai. 

* Sena.tcftatorBocr.nu.2dcci.95.&*commuh£DoA. 
fniam  dicit0^au.Cacher.decif.redcm.i  i.nu.  i.ad 
quod  tn  videas  laf  in  S.itcmquisjnu.86.In(l.deaA. 

6 ' Amplia  fecundo  loco  proccderc»tctia  fiadorni* 
hil  proDa0et:qu^fuit  fentCtia  Iac.de  Raucii.Sc  Ciui. 

~ ml.gcncraliter.C.dciureiu.Alb.inl.inbonxfidei.C.  < 
eo.tit.Pau.Alcx.laf.&  Purp.ind.l.manifeflf.Caft.in 
l.incoiuradib.§iIlo,C.dcndnunicpecu.&iivl  ior->  ' 
iuranduin&  ad^cunia$.§.prxcocatt,6cml.adfno 
neodi.A  ibi  lal.it.de  iurciur.de  hac  opinionem  fentit 
Bar.in  d.I.manifcOa:.  Pra^.Papie-in  forma  iuramld 
quod  prxAatut  d parte.in  verf  dicit  Ant.in  c.ficutidc 
prob.^r.ind.$.illo,pcr  gUbi,&  ibidgfcqutturAng. 

* & hanc  communem ^cflcdicitBoer.dccif.  9). ou.  y. 
&*'magis  communem  Crau.in  conl‘.x7.nu.4.&  hac 
opinionem >quod  etiam  initio  iudicii  nullis  propoli- 

* tis  probationibus pollit  iuiiui2dum  deferri,  dicic*vc> 
rioremidc  xquiorem  Pu^r.in  d.l.manifcAx,  nu.  1 1.  . 

* in  fi.&*communem,  ac  in  pradtica  feruart  dicit  Kip. 

poftIafind.l.admoncndi,nu.6y.quibusacceditCa- 
cher.dccif.Pedemont.97.nu.  10.  » 

7 ■ Incotrariamtntpartcm  fuitSpcc.intit.dciuranv 

dclar.$.  i.vcrf.fin  autem  aiior.Abb.in  c.  i.in  pruno, 
notab  declandclt.defpon.dcin  c.  fi.dciureu.rando. 
didlum  eflclupci  equitare  fundatum, 61  in  fa^i  con- 
tingentia fxpiusobcinuifle  dicit  Marfllng.iB  3.m  ore 
' vulgi.&  in  l.dc  minorc,§.toi(nenta,.ft.  dc  quxftioni- 
bus.de  ewdem  fcateauaiu  Kuct  lo.Aodi.ad  Spccul. 

loco 
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hjcocitat.flaI.inI-2.fF.dc  iurciur.&  in  d.§.  illo.  & ibi 
Sal.Caflr.in  l.fi.col.j.  vcrFi»  icxt.ibi  .nonpotcrt.  ff. 
<le  fiehis.5c  confulcndo  late  probauir  Socy.  in  confil. 
1 84.lib.a.quibus  accedit  Alcx.Stut.in  prac.iud.  cap. 
ao.nu.57.cum  fcq. 

S Adlcdandasftamcnhuiufinodi  diucrfltarcs  opi- 
nionum dici  poflet)  primam  opinionem  procedere, 
qu  ab  inirioiuramcncum  fuit  dcl.iium, antequam  ad 
aliquas  probationes  fe  ador  applieuilFctaecuda  aur, 
quandoonusprob.indiairumpnr,  & nopiobauit;  & 
in  hunc  modum  diflinixuendo  conciliat  Dee. in  e.  (i* 
cut, nu.23. de  proba.poli  Cacciaiup.il)  d.l.  manifcflx 
turpitudinis  quem  (equitur  Soc.ind.conF84.coiu. 3. 
Vol.2.et  eodem  modoconciliar  Rip.  in  d.l.admonc- 
diipo(\nu.65.A  facit  dccifioncm  Sal.inl.fi  quisiu- 
iiuiandiun>in  fi.C.dc  rCb.crcdic.concIudcntis , quod 
quando  proccfsum  cft  ad  examen  tcdmm.  nopotcfl 
teuerri  ad  oblationem  iuramcntitquia  vno  remedio 
«ledo  debet  celkre  aliud, Iquod  in  haitcdcm.  §.ell- 
gcre.fF.de  tribut.c. vt  quis  duas, de  clccF.in  6. 

9 Sed  tamcntadhuccontra  ilfam  dilfindionS  tenet 
Apo(lil.adDcc.ind.c.licut.  quae  ablblute  vult , (iuc 
antc,(iucpod  probationes  reratas  li.)bcrc  locum  di* 
fpolitione  l.manifcffae  turpitudinis.  Se  fuiise  i ta  indi- 
catum tcAatur  Boer.in  d.decif.9 ;.nu.6.  Se  ita  cenluit 
Scnar.Pcdemont.vt  perCacchcr.decif97.nu.6.3t  ita 
conlulendotraditCrau.incofioy.  Diuinolublidio. 
Natt.conf.  j 5.nu.3.1ib.  i . quare  teneri  poteft  d.  1.  ma- 
•nifelVa;  turpitudinis. procedere  et  adore  nihil  proba- 
ccilinc  dubio  th  procedet  eo  calii, quo  aliqux  presu- 
.ptioncsifiuc minus  quam  (cmiplcna  probatio cft  pro 

* dcfcrctc.vt etse  ♦communem dodrinam DD. nemi- 
ne dilcrepafite  dicit  Cachcr.d.dccif  97.  nu.9. 

10  Declara  tn  non  proccdcrctdifpolirioncm  d.l.ma- 
nifefl^turpitudinis.anrciudicisapprobauoncni,c]u{ 

* rcquirirur,\'tdicut*omncs in  d.  1.  m.inif.-fta:  turpim- 
dinis,&ante,potcfttccufarc  .vtibiperBart.  num.a. 
Abb.inc.fi.col.tideiurciur.And-dclfern.in  c.  t,  ver. 
■cum  datur.de  confuec.rcd.feud.Maran.  in  Spcc.ord. 
iudicia.par.6.ad.9.nu.2}.Ttoc.ad  B.ir.ind.l.mantfe* 
dp.  Se  ante  approbationem  iudicis  dcl-ationcm  i ura- 
incnti  non  concludere  parti, tradit  B.ald.in  1.  genera* 
Iitcr,if.fcdiufo,in  vcr.approbatum.C.dc  reb.cTcd.fc- 
quinir  Cachcr.in  dccif.Pcdcm.6o.  nu.  p.  caufg  enim 
cognitio  requiritur, vt  pcrSti.it.d  c.20.  nu.dS. 

X 1 Scdquxri  hic  potclF,  f an  poft  iudicis  approbatio- 
nem,& parcisctiam  acceptationem  podit  ofFores  lu* 
ramduin  fu pemenientibus  nonis  probationibus  rc- 
uocarc  oblatione , Se  pofle  hoc  c.ifu  decidit Cicher. 
proptcriuftatncaufam  poenitendi,  vbiphiribiis  hoc 
agitdccif S.adducirSocconf.ponu  i4.vol.4.&  pro- 
bat LancchConrad.dcoffic.prxt.in  cau.  ciuil.  lib.  i. 

* c-9.5.2.nu-7.Stiat.d.c.20.  num.7J.&*comiminis  cft, 
vt  colligitur  cx  laf.in  l.aitprxtor,  Jf.  fed  neque.  fF.  de 
iurciur.&in  §.itcm  fi  quis,nu.j  i.  veti.  aduertendum 
tamen  eft,  lnft.de  ad. 

12  Declara  fccudOjVt  habeat  cffcdum,tquoad  eum, 
quiiurauir,  modo  incontinenti  iit  iuratum  , in  omni 
enim  iuramenrodeciliuoincft  tacita  conditio,  fi  in- 
contincti  iurctur, vel  acccptctur,l.ait  pixtor , §.ii  ne* 

‘ que,&ibi  notat  Bart.&  in  l.iullurandum.  Se  ad  pecu* 
«ias.'ff.deiureiur.  Alcx.& laf.m d. if.  li  ncq..proptcr 
quod  cautio  cft,  fequndum  flarr-  vt  quando  defertur 
iuraincnruminon  petatur  dilatio  ad  deliberandum , 
led ftatim  acceptetur  .id  hoc , ne  poftit  rcuocari  dela- 
tio,przter  quam  cx  iuftacaufa , vt  per  laC  in  d.  §.  fed 
neque,  in^ndpio,Scm  /.item  ft  quis,nu.3*  verf  cx- 
tcr4m,lDrtdcadio.  -f' 

t i Declara  tcmo,hociurm  t ad  hoc , vt  proficiat  rc- 
quiti,vt  Ift  ptacftitum  aduerfaxio  deferente, & non  ^* 

{iria  audcM^tcfvteft  tcxr.in  1.  ait  prxror , Se  ibi  nor.' 
afn'u:4.iFdeRireiu.itc(n<i  i li>t>  ea  forma,  qua  delatu 
cft^  quo  ume04{a  potefl pctfgpc  de  qualitate  luta- 


menti ,dubirari,arbitriiim  erit  iudicis.  (iib  qua  conce- 
ptione iurandiim  (ir.l.iuliiimiuluiii , S:  ad  pecunias. 
S.fidc  qualitatc.ft.cod.em  Aymo.eonf  2o/..iuim,7. 
erudite  Menoch.quiapiccxemplisillijilTartdeaibi. 
iud.lib.2.ccnr.i.cal.i89Snatxi.c.20.nu.66. 

14  Dcclarcsquarto,  F Vi  dcK‘jCnsicnc;tt  .ucarcdcca* 
lumnia.Ii  fucrn  tcqiii(iius,i.m(iurandum,&  ad  pccu- 
nias.§.qiii  luliuranuuiii.i:  ibi  I.il  iki-  (.  fF  deuitciiir. 
Lanccl.Conrad.in  uacl.de  oftic.piaior.in  cau.ciuil. 
hb.i.c.9-§-2. nu.8.  « 

15  Dcclaraiurquimolocotlcmum  procedere^  fi i u- 
rainentun»  defuenspoillf  iilntclatum  (ubire,rcais 
fi  fu ign.irus facli.cx  quo itiliiua,;dum  non  poicftci 
rcfeiri.vf conliiluitN.ir.colll,  /5  illemagulcrFran- 
cilcus,voI.i.quipluribusr.iiK>nibiis  id  comp.obat.. 

16  Contrarium  t.iHicnj  coniuluir  Crau.  in  cqnll  203. 
pet  texi. in  d.I.iuiiur.m.ium,Sc  ad  pccunias.S.  non  se- 
per,  ybilivCf  iurameimim  non  poliit  referri  admo- 
dU;>n  quooblatujn  cft, adhuc  ume  compellitur  quis 
iurare  iudicis  arburio.S:  Crauct-  fcmcnriamiprobat 
Mcnoch.d.caf.i89.nu.3.m  hMaicH;llus,i'.  vlt.rii  rcr. 
amot.lccuuduin  intcliciftimi  Pct.de  Bcllapcrr.  & rc- 
Ipondet  rationibus prxcipuis  Nar.  Jontra  cuius  opi- 
nionem, vtiplccnain  fatciuid.cuuli  15.  poftnii.2.Te- 

* net  communiter*  Docf.qui  dicuiu  reum  cogi  ad  pne- 
cisciurandum,d.l.iu(iurandum,6cad  pecumas.  ^.aic 
prxtor.Sal.iudl.delata.&ini.fi-C.dcfideieb.  Ant.a 
Butr.  ind.c.fi.dciiirciur. 

17  Limitatur  icxio  iubiiftentibus  t iiiftiscaufisiurin 
recuUiidi,quas  poluit  B irt.in  d.h  mamfcftx  rurpitu- 
dinis.&aliasadiecit  lal6nibi,Sc  in  Si-itcm  liqui. Infl. 
de  afF  Lanccl.Coiuad. d. e.  y.§. 2.nu.S.iiuer  quas ci 

18  c.iufa  cll,t  qu.indo  tepore  oblat.oms  periculum  im- 
miner  probabiliter,  ne  detegatur  penumiin  iur.inris, 

19  cx  quo  dubitari  conliicuir.T  .m  tiotteicnsKth.ibear 
tellcs  examinatos  fupcrdeduclis,  j-iodir  icucrccufa- 
teiurameiuum ; NpoflcdccidirScnaius  ^edcmont. 

, vttcftaturCachcr.dccif  1 1 per  doctrinam  B.nt.inl. 
iunuiandum,quOif  ex  coinicnooc , j)  prouir.i roi .nu. 
4.tt.de  iurciur..3c  DocF.ind.i.manifcftxtuipirudinis. 

. &idem  voluitCairan.incoiil’ue.Burg.tif.dcsccnf§. 

20  ii.rub.it.fol.mihi  34i^nu  i6.(cd tament hxcdcci- 

• liovideturapcne  eotra"  communcmdoclrinam  de 
c}ua  fupra  diximus,  dum  omnes  voiniu  iuramcimitn 
hoc  deferri,  quando  aclor  aliquid  probamt , vtpcr 
Crau.d.conl.aoj.num.q.quod  etiam  animaduenit 
Cachcr.d.decil.i  i.ad  n.  Se  h.vcdeiuramcn;o decid- 
uo litis  in  prxsctia  di/ilIetiitHciat,  reliqua  proleque* 
re, vtpcr  Do^.ind.l.  mamfcftx  turpitudinis. 

,C  0 e L V S ! 0 VCCCCLIX, 

• ARGVMENTVM. 

Praefumptionibus  ius  patronatus  probari 
ob  dilficilcrw  illius  probationem,-  qua* 
fiiit  h*  pjrjcfumptiua*  probationes , qui- 
bus iu»  patronatus  poflic  probati, often- 
ditur. 

iVMMARIVM, 

1 luris  patronatus  probatiodij^dlis  tft. 

2 Ius  patrostatusprafumptiombus probari. 

3 Ius  patronatus  tx  antiquij/it/ta  pfijf^iorstpritjumitur,^ 

prdbahadeo  vt  bac  lugaua pojjijjio  loco  tituli  babiatssr.  ^ 

4 Prafentatio  faiiaa  patrono,  qui  Jit  in  antiquijjitna  poj 

fejJJone praJWtur  fafltca  proprstiario. 

Etcur,num.^. 

6 Ius  patronatus  probatur  ex  antiquijpmapojlejjione^  fi 
de  pojfejjione  non  conjlaret/ssji  ex  vntea  prajensathts;. 
lojipbt  Mqjcardifiol.x,  y 4 iPra- 


lofephi  Mafcardi 

7 *Pr4ffntathnts^is'iHl7itufiontsmiurt  patronatus  quo-  i • n|.J « patronam*  probitloncm  f J«fl5cilcmcflc 
modo probtntur\TtnislJiut.  A Ul  1 ^ noiinulli cx  noftrisfcn/crc  > vt inter cxtc* 

S luspisfsronatui non  probatur  expojftjjtonti  quando  intf-  ros  Archici.in  c.vnic.dciurepatr.m/i.&  Roftrcd.co. 

tatur prthorium.  tir.§.nuncdcvli  Quosctiam  retulit  Paul.  deCittad. 

9 Jus  patronatus  probatttrtx  pojftpont  ^fi  agatur  pojftjso^  in  fuo  trad,  de  ime  patr.par.t^.q- 1 7.  nu.  17.  prout  ciii 

rtOiVtletiampetstorhyij pojijforio  Jimul,  . facitLatnbert.inco.traft-2-par.i.!ib.4.an.io.q.  prin.  * 

io*Patronus  quomodo  debeat  artifulos  tontipere.  ntim.j.io.fic  1 1.&  nouifTime  Burf.inconf./24- nu-  r. 

1 1 Qupfi poptffiomiurt patronatu^srobatur fjt p.uronnt  Nontamcnadc6diificiliscn*cvidcfur,  q!iinqu3do- 

opendtrtufeaUquempraJiniaJle.prafintaUQnemq,  bu-  que  verc»&  concludenter  poflir  ptobari-ndenim  ius 

iufmodifuum  b.ihusjit  e^JiumS  pacTonatU5cftdc  his,  qux  occulte  fiutdicuticftadul 

jxQuaJs  poffejjio  prafentandun  rure  patronatus  probatur  tcrium>&  huiurmoduprout  (upra  mcmoraailflU5.c6 
ptr littras  ordinari/ inJlitutnUsdscet  non  condet  depre^  cluf  57.nu.j.cum  & pcrc6ftruclioncm,&fundatio 

feutJtsone.£tcur.nu.\j,  ncmccclcfianiin,pcrdotationcfn.ditationcm,rcftati 

14  Quod  requiritur  ad  tjkntiam  a/fus prafumitur  proce-  rahoncm,&  fimiliaipiiitn  ius  acquiratur»  ficutrlatif' 

dert.  fime, (vt  exteros  taceam)dcmonilrat  Laiiibert.cod. 

EUJiionis  confirmatione ptobataprrfumsturekiiionem  irail.lib.r.par.i.q-2.v(q  in  fi- quibus probatis ifaeilfc 

fuijfi  legitimam.  confur^itidc  ipfius  iuris  patronatus  probatio-  Verum 

\6  Ius  patronatus  ex  pojfefiione  probatuTt  modotontiet  ^de  quia  multoties  illud  diredti  probari  nonpotcftrtufik 

' Jundationt,^p<fiid^ttfint  de  familia  yfimeparentela  ob  antiquitatem  temporis,  tum  criam  obamillionC 

fumdatoris.Jecus  finon  fint.QuodinteQrgtyVt  na.i'j.  ^ feripturamm,  fundationum  A fimilium,idc6lexca 
itlnfirunjtntumyinquQcontineturemptioaluuiusrei  ^ fi  2 probatione, f quam  prx(umptiuamnominamus,c6- 
alicui tradatur, vd legetur  yipfj  rei  inteUigsturjradiiar  tenta  cfiiVt  retulerunt  Bal  in  auth.quas asiones , ad 

vdU^ata.  ’ fi.C.dc  (acroCind.ecclcl.&  notat-in  l.ci  libens  ft  dc 


19  lui  patronatus  probatur  per  famam. 

29  Jus  patronatus  probatur  per  famam , quando  futnus  in 
antiquis,^  concurrit quafi pQffrJJio  prafentandi. 

21  luspatronatusprobaturperliteras  antiquat  m lapide, vH 
marmore  inafiis. 

21  Ius  patronatus  probatur  per  literaf  antiquat  in  lapide, vel 
marmort  tncifas  y quoad  ius  patr^natut  ipfius  nomina- 
ti,iH  feripti  in  diais  literis , ficus  quoad  deJcenJentes. 
2^  Ius  patronatus  probatur  per  verba  enunaattua  epificopi 
afircntii  adUjft  ius  patronatus. 

24  Ius  patronatui  probatur  perjnrba  enunciatiua  epificopi 
afferentis  adtfie  sus  patronatus, quado  ipji  epifcoput  po- 
UfiiuspatronateA  de  nono  comedere , ^ /acere. 

Iki  patronatus  probatur  per  Virba  enunciatiua  epifeopi, 
fied  tamen  contrarium  potfl  probari. 

26  Ius  patronatus  non  probatur  per  verba  enunciatiua  epi- 

feopi,quando  patronus  contradicit. 

27  Ius pa  tronatusaso  probatur  per  verba  ajfertima  epifeopi , 

quandoagstur  dti  pratudseio  tertq. 

28  Vicario epijcopnninfiitutiorie  afierentide iurt  patrona- 

tus non  creditur  m prniudicium  epificopi. 

29  Ius  patronatus  probatur  ex  pluribus feri^uris,^  infiris 

antiquisytn  quibuifit  mentio  de  /ure  patronatus. 

50  Juris  patronatus  modermprobatso  non  tfJ  diJfciUs . 
517«  sure  patronatus  moderno  qua  probarida  fint. 

32  luris  patronatus  fundationisprc^atiotantatjl  efficacia, 
vt  non  fit  ntcefijb-dtmum  probare  patronum  fivs  refer - 
uajft  sus,  nec  etsam  diveejani  exprtjfum  confimfum. 

3  3 *Diacefiani  ebfienfus  txprtfifus  prafumitur  interuentjfc  in 
mrc patronatus  antiquo, ficui  tn  moderno-,  is  tnsm  tkc 
probandus  efi. 

^4Fund.siio,confiruIiio,by  dotalio,qudenodoprob.indafint 
in  ture  patronatus  probando. 

J5  In  iure  patronatus  vntuerfitaUt  probando  nonfujficit 
probare  dotationem, fundationem, aut  eonfiituttonem , 
rufi  etiam  probetur  e.x  bonis  tpfiusvmuetfitaUs  cofiru- 
IJumfundatum,  ^ dotatum. 

36  In  iurepatrematus probatione,  non  fufitcH  probare  fun. 

dationem, cSfiruIhonem  in  parochia,  vel  dicecefi ali- 
cimis, ^ ibidem, quomodo  boe  cafu  fit  probandum. 

37  In  tUris patronatus  probatione  ni  fuffiest  deducere  fun- 

dationem,dotationemdS  confiruUionem , quando  mo- 
dernus patronus  vellet  probare  buiufmodi  ius  patrona- 
tus iure  bareditano  ad  fi perttnere:(J  tunc  quid prfier 
iU.-i  fit  probandum,  bX  num.^^. 

59  lut patronatus  habere prattndens  txprmilegiojiuiufino- 
di priuilegium  probare  debet. 

40 1 us patronatus  babere  afferens  ix  donationis  titulo, vel  al- 
teriuf  tranfiationis  fingularii,  qutdvUra  ipjum  tstulu 
debeat  probare.f^  nu.41. 


fccund-tab.Spcc.in  tif-S.fequinir.vcrf.fcd  quomodo, 

& iterum  B.d  inl.fi  fundum.C  dcrti  vcd.alii^  ,quo* 
in  al  legata  concl.adultcrium » con^flimus.  • 

Inter  exteras  autem  fpecies  huiufniodi  prxfum- 

3 ptiux  probationis  illa  dt»  tquJecxanriquKTimapofi^ 

rc(lioncdcducimr,qucquidcnilongxuapofibrio!o^ 

co  timli  habcmr,vt  not-Bal.  in  l.cu  femper , C.  dc/a 
vcnd.qucmrcqucndorcrcrt»&  Batb.incof.  4t-nu.3,. 

vol.i.v*k conl.6.nu.i4-vol  i-Calcan.conf-8.num.ti.  ' 
Dcc-im:onr.i2tJ.nu.5-&  iterum  8al.ind.authS.qaas 
adioncs, in  fi-vcTf.4.^’vlt.C.dcfacrolan.ccclcf.*5c  fa- 
ci iint  adnorata  per  Cyn.in  I.cum  rcs,in  fi-C  dc  prob. 
Abb.conf.i76.mprin.par.a.Corlct.ring.fuo,vcrf.pa- 
tronu5  iU.Iolcph.Ludouic.inconcl.42  Col.6.  ampl. 

1.6  CalVad.indccif7.num.4.dciurcpatron.Sqc.icD. 
c6f.ios.num.2,&  j.vol.a.RoI-i  Val.in  coni.  3.  voh 

1.6  Burfat.conf.j  J4.num.a. 

4 Ampliacovfquc  proccdcrc.tvtprxfcntaciofada 
abhuiulinodipoficflbrcprxfcramrfadxi  propriaa 
iio:itacenfui(  Ant.de  Butr.inc.confultarionibus,  dc 
iur.patr.vbi  etiam  Abb.pq^inuoc.Dcci.inc61. 1 17. 
li)bmu.KVcrf.&  in  tali  prxlenratione,&  c6f.i26.fub 
nu.3.vcrl.prxtcrcA,  & Abb.in  c.qucrclam.num.5.dc 

5 elciio.ibi  rarionetn  adduccnsjquia  prxfcntatiotclc- 
dio»  &cxtcrx  huiufniodi  funr  fruclusiuris  patrona- 
tus.qua  proprcrficut  frudusTCitcniporalisadpollcf- 
forem  bonx  fidd,  non  autem  ad  dominum  ipliusrci 
pcrtinctu.l.bonx  fidci.fi.de acq.rcr.dom.&  not.  inc.^ 
grauisidercfiit.l^l.ita  frudusifiiusrcifpihtualisde- 
Dcnr  pertinere  ad  cos, qui  llmt  in  poflcfiionCi&  illum 
Icquuur  Dcc.in  d.  conf  1 1 7.  verf  & ideo  prxfcntatio 
faaa,&  d.conf  1 ib.lub  nu.  ;.Oidr.inconl.  3 i 2-.  nu.  i. 
Rol.a  Val.in  conf  47-nn.2  s.lib.  i.Ccph.conf  26.  nu. 
2S.Ub.  i.dc  tenuerunt  Mexierni  D.dc  Rot.vt  per  Pe- 
Jcgr.iafuadecif2i;.lib.2.nonduimypistradita  , 6c 
<^tra.in  dccif^jo- 

6 Secundo  amplia  ^cedere, ctffi  nocofiaret  dc  pof- 
re{nonc»nificx  vnica  prxlcnrationc,fccura  tnuifiiiu 
cione;qa  attendit  vltimos  fiatus, ita fcolerc  Abb. in 
cof  S4vf  i.par.i.Fcdcr.^cScn.inconf  3 34.fuperpri- 
mopundo,m  i-dubio.adduccnstcx.in  c.  cu  ccclefia 
dc  cau.poficf  & proprier ■&.  voluit  idem  Oldr.  m c6f 
3 ii.in  n.&  Dec.mcoi!  U7.col.i.vcrf  quod  aut  quali 
po(Vcifio.&  in  c5fi24.inprin.3cin  coi.  126.  pollnu. 
3.Corn.c6f47.  Jib.3.&  alios  adducit  Roch.dcCurt. 
in  fuo  tracl.de  iur-patr.in  verb.compctcnsaljcui.  nu. 
55-Cald.in  conf  3.  dc  lur.  patr.  3c  idem  dixerunt  Do. 
Rot.vt  per  Put.iib.  i .dcc.  1 90.6C  1 9 Ub.2.dcc.24i. 
& Cror.dcc.  1 84.3c  X.aber.dc  iur.patr.att.6.q.  10.  pnn. 
pax.aUi.2.3c  Pau.deCittadaa  luo  tcac.de  iur.par.p.6. 

nu»  17* 
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* n».  i7.&dc*communiatfcfl.iturRolI.aVaIl.poft 
Dcc.Corn.Crau.Balb.Ruyu.&  Rip.in  d.coni;47.nu. 
i6.&  27.Iib.)f.Burra.c6l.324  n.^.Km6i  autem  prefen- 

7 tationcSif&ififiitutiones quomodo  probemur, 'late 
poruitLambjnfuotraA.deiur.parron.2.par.iib.2.7; 
arti.  io.q.cuOl  fequen.  & latius  dicemus  infra  in  cOcl. 
Prefcntatio.&  in  conci. Bcneficio,.&  in  cond. epileo 
pus.&  in  cond.litcia:  Epifeopi. 

B Primo  limita, & imclligc  t buliifmodi  coriclufio- 

nCnon  proccderciqn 'intentatur  petitoriumrnara  illo 
cafu  ea  pon'efIio  non  probatintenrioncin  agentis, qa 
non  (cquit,crgo(um  dominus.ilia  cnini  fune  penitus 
intcrfcdiucm,6tnihil commune  h.tbcni.  ira  voluit 
Xamber-in  aH^.traft.in  a.par.i.lib.  art.4.  \o.q.nu.4. 
cum  fcq.  6i  Paul.de  Cittad.  in  liio  trait.de  iur.patro. 

9 part.d.q.  i^;(ccus  fi  ageremt  poiTcflorio,  t vel  6t  peti- 
torio & poflelTorio  fimub  quia  tunc  lufficcrct  proba- 
re in  poliellbrio, vel  etiam  qiiafi  poflcllionem,  vt  no. 
Cara.in  c.qnerela  dcelcit.  nifi  aduerfarius  mdius^- 
barctin  pctitorio,vtincdileitusdccaul!pofl'.&  p.-^o- 
priet.  quia  tunc  prarflercndus eflet  verus dominu.s,  no 
autem  prxfumptiuus,vt  ibi.  Verumfi  ageretur  tanm 
modo  poflefforio,  vel  petitorio  & poflefloi  io  limul, 
& aduerfarius  non  probaflet  in  petitorio , vtiqiic  illa 
poflclTio  multu  prodeflet,  & in  rin , vt  ea  ftamc  ordi- 
narius teneretur  inititocre  prxicntatu.ncc  tali  ter  prx 
fentaro  poflet  poft  mcxlli  nocere,  fi  aduerfarius  appa 
retet  vetus  pattonuSivr  per  Paul. Citad.  eo  loco  de  iu 
reparro.qucm  fcquendo  refert  Lamber.  in  fuorrait. 
iS  allcg.art.4.q.  1 o.a.par.2.  lib.num.s.vbi  latirtime  & 
Alcx.conl'75.nu.4d.lib.4.Dcc.conf.  i i4.nu.  j.5c  c6f. 
I x6.nu.  j.5c  eonf.  1 29.00.4.  conf  i ^i.num.4.  Mcnoc. 
eonf.90.nu.iJ  y.vol.i.  Bert.c6f.?7>in  fi.  vol.z.Bcro. 

• conf.6.nu.a3.vol.i.Crau.conf.?i2.num.3.&  de*  coi 
poft  o€satteftat  lofcph.Lud.d.dec.4J.amp.i  t.Qna- 

Jo  re  datur  optima  | camela,  vr  in  articulando  conclu- 
dat pr^fcntantcin  efle  in  qua  fi  polfcftionc  iuris  patro 
natusleu  praetcntandi.nonaurelTcpatronu,  quia  fa- 
cilioris probationis, &faciliuseft  ^barcaliqoc  efle 
in  quali poflclfione  iuris prsfcntandi,q  totius iuriif- 
patrqnatus  ,qa  primo  cafu  fufticit  ^bare  huiufinodi 
quali  pofleftloiicmadcofcqucndam  inftitiirioncm, 
arlccuudo  calii  habet  necelle  probare  oes  alio.s  fru- 
dus  iuris  patronatus, quos  ponit  glo.in  c.pia;  mentis. 
i6.q.6.;&  late  DotftoJn  Rub.  de  lurcpatto.  & tenent 
Lambert.vbi  lup.art.6.io.q.lib.2.par.2.num.4.Qiia 

1 1 quidg  quali  polielfio  f probata  erit  fi  probaucro  me 
aiiquS  pra'(enMfl'e,prxfcntationcmq;  hiiiufmodi  fuu 
habuillccffcciu,  nempe  per  habente  inftitucrcinftt- 
tutum  fiiillc,c.confultationib.dc  iur.patron.de  docet 
Lamber.  vbilup.art.d.io.q.par.i.lib. 2. nu.6.7. 

12  Probatur  et  t huiufmodi  quali  poflcllloprclenran 
di  pcriircras  ordinari)  inftituentis  , licet  non  conftet 
de  prxfcntationcdta  tenuerunt  Doin.Rot.x  in  decifi 
4i}.ali4s  1 i.de iur.  patr.m nou.  & Paul.de Cittad.de 
iur.patt.6.part.q.37.&  Lamber.  cod.trad.arr.4.q.  10. 

3 3 nu.d.par.2.lib  J.nam prafcntatio frcquirirproliib- 
ftantia  conftonis,aIias  non  valerer  iiiftitutio,&  ideo 
przfumcndu  illam  prxcciri(lc,quui  in  dubio  quo  rc- 

34  quiri  tur  t ad  elTcntiam  adus,  prxfumiturpracedcrc, 
ex  tat  dee.  6ifisnet.tit.de  prxlump.dcc.  1 .&  Phi  iip.in 
cPaftoralis.col.4.dcrcfcrip.  & facitdcc.  1 2>.  in  nou. 

2}  vbi  probata coatirmarioneelcdionistpra-fumitur 
eledioncm  fuifte  legitimam,  quainquide  opinione 
fequiturMil.in  fuo  repet.  vcrl.inftitmioEpifcopi.de 
in  verf.patroni  pra;fcntatio.dc  Pauio.in  trad.de  pote 
llarec.fede  vacant,  in  5.9.2.  par.col.vlt.de  Philip,  in 
c.poftcdfionem.col.4.vcr.quid  autem  de  prob. 

j6  Secundo  limita, de  intelligc  procedere, t qn  eonfta 
ict  de  fundatione, 5c  polliddcsellcnt  de  familia,  liue 
parcntelafundatoris  .tunc  enim  infurgerct  vtgentif- 
iitna  praefumptioperlcgitimasxtarcsad costalcius 
panonatus  dcaenilTe , fccus ii  nO  elTcnt  de  parentela 


fundatoris, quia  tunc  clTcr  probadus  modus,  quomo- 
do hmoi  ius  patronatus d primo  Aindatore  ad  ante- 
ccUbrcspoflidcntium , de  demu  ad  iplbs  poflldcmcs 
dcucniftcr  aliquo  titulo  habili, vr  per  Lamber.  vbi  fu 
pra,an.4.q.io.q.2.1ib.par.2.1ubnu.i  i.vcr.de  taro  ma- 

I7  gis,  quod  quidt;  inrclligcndum  cft,f  prout  de  iplc  in  - 
telligit,  nempe  fi  inftrm  fimdatienis,  de  alix  huiuf- 
modi Icripiufx  cflciu  penes  alios , quam  ipfos  polB- 
dcnrcs.nam  fi  penes  iplbs  Client,  vtique  violenta  prx ' 
fumptioiiuis  patronatus,  ex  aliquo  habili  titulo  ad 
iplbs ;dcucnillc  inliirgcrct:  proquo faciuiu  not.  per 
Dynu  inreg.c.  poft  mcdiu.voI.?.dcrcg.  iur.in  d.vbi 

xShabcturifQi  fiinftruiiiemin,in  qnocontinet  emptio 
alicuius.rci  alicui  traditur, vel  Icg.itur.iplhresimclli- 
gi  tur  tradita,  vel  legata,  vt  late  per  Lambet,  vbi  fupra 
arr.4.io.q.2.lib.2.par.nu.i4. 

19  Secunda  fpccies  probationisfprxfumptiuxcftp 

famam,  vr  per  Lamber,  in  Ixpc  allegato  traft.de  iur. 
patTon.2.par.lib.2.arti-4.q.  lo.nqm.  12.de  Dee.  in  cofi 
1 2d.num.^.  de  Barba,  in  conf.4 f.  in  prine. vol.  i.  de  in 
conf.6.num . 2 2.  voi.  i -de  Calca,  conii  S.nuni.  1 2.  Dee. 
int:onf.i35.fubnu.i.  > 

20  Quod  intelligc,  qn  fumus  t in  amiquisvr  fupra  al- 
legati Doc.de  tenuerunt  Doin.de  Ror.  vrperPalcot. 
dee.  1 28.de  diucrf.dcc.240.de  Pur.in  lib.dec.  6i.de  eoa 
currar  quali  polTclfio  prxfcntandi,vtdixci  utipfimcc 

, Do.de  Ror.pcrPut.iiidcc.i4i.lib.i.dc  pcrCrau.coC 
222.nu.2.Ioleph.Ludo.concl.42.ampl.i  i.laf.intcr* 
niinisinconl.2i5.col.2.vcr.irCcu  iftud.vol.i.de  no- 

* uilTimc  per  Burfa.conf.j24.nu.8.dc  10.  vbi  de*  com- 
muni. de  lare  La  inberr.  vbi  lu p. 3 . Ipccics  huiufmodi 

21  prafumptiux  probationis  cft  per  litcras  t antiquas  in 
lapide, vel  marmore  incifas,ita  Bal.in  cbf.310.vol.S- 
aliterinconf445.vol.4.pagl,ordin.inc.cQcaufam 
de prob.de  in  c.ad  audieiuiatn,  il  2-dc  prxlcri .de  in  e. 
cum  ollm.de ccnfi.de  in  e.  cum  fanc.24.q.?..par.2.1ib. 
de  hoc  et  voluit  Bar.de  Bal.in  i.  momirocntorum.C. 
derelig.de  lump.hinc.de  Bar.in  l.vcl  q>  alias  de  iu  l.q» 
li  locus.tf.eod.Alber.de  Rola.  in  l.tin.  ft.lin.  regund. 
Marfinmb.C.dcprob.nu.in.lmo.inconf.6o.  Dee. 
io  conf.  1 3 5. de  latius  dicemus  in  concUitcrc. 

•22  Iflud  intelligc  pccdcrc,  t quoad  lus  patronatusip- 
fius  nominari , de  feripti  in  diftis  literis , fccus  quoad 
dcfccndcntcs,dc  (icquantu  ad  annquu  p.itronu,uon 
autquoadmodernuiniqiiianon  fufticit  probare ius 
patronatu$,nifi  probetur  e:  tale  ius  .ad  Ic  pertinere  ve 
latifllmc  per  Lambcrt.in  atlcg.traft.dciui.patro.arr. 
4.quxft.Jo.par.2.1ib.2.  nu.i  1.  nifi  illxlircrxantiqux 
nominarent  aliquam  familiam;  quia  tunc  illis  de  fa- 
milia luuarcntillx  hterx. ad  probationem  talisiuris 
patronatus,  vt  pulchre  per  Lambat,  vbi  fupra  q'  lo. 
arr.9  num.2. 

tS  Probamr  de  quarto  per  verba  cnunciatiua  f epifeo 
piaflerentis  .addic  ius  patronatus,  vt  tenuit  Dee.  in 
auth.fi  quis  in  aliquu.C.dccdeia.vbihuiuslcntcntue 
aircrtoresplurcsrcccnict  .quibus daccdfcrunt  Soc. 
fcn.in  conf  265.  coi.  1 .vol. 2.  Parif.conf  3 s.nii.?.  vol. 
J.ctconl.  17.  nu.  i4vol.4,Abb.in  conf  62.nu.7.Crau. 
conf  i57.nu.7.ct  i6.Didac.Coua*r.in  lib.prar.q.c.at. 
nu.2.Burfconf  524,nu.7.ctnouiirime  lolcph.  Ludo. 
conclu.52.ampI.11.qui  alfcriccx  mente  Dccij  vbi  fu 
pra,  hocdiftum  primo  procedere,  quado  Epilcopus 

24 1 poteft  ius  patronatus  de  nouo  conccdac  et  facere, 
quia  tunc  ftatur  eiusaftlrtioni. 

25  Secundo  intelligc  f non  in  rdtum  procedae,  quin 
contrariOpolIlt  probari,  vrcftdccif  Rot.42/.  alita 
I I.de  iur.patr.in  nou.ct  IcquiturPliihp.in  c.poft  ccf-  " 
noncm.col-4.de proba.arg.not.in  clcm.i.  de  probat. 
tt  fcq.Paul.de  Cittad.  tp  trac.de  iur.patron.in  d.att.3 . 
quxft.  37.  4 

a6  Tatio  intelligc  non  procedere , t quado  patronus 
contradicit,ga  tunc  non  ftatur  humfmodi  verbis  nat 
rauuii,Roc.m  d.dcci^zi.  aMilis  in  luo  reper.  ver(l.  - 

patroni 


DIgitized  byGoogIe 


3 lofephi  Mafcardi  ^ 


•patroni  prcffent4tlo.&  Pauln.in  prxaLtrac.de  poteft. 
cfcdc  vacan.q.4-par.x.col.fi.  _i  • 

27  Qiiarto  intcliigc  etiam  non  procedere,  f quando 
agit  de  prxiiidicio  t'crtij,  quia  tunc  huiufmodi  verbis 
aiTcrtioniscpifcopi  non  crcdiiuriita  voluit  Philip.in 
c.ficut.col.i2.  dcrciudic.  & fcquitur^och.deCurr. 
in  tr.id.de  iur.patron.in  ver.honorificaro.q.so.&  te- 
net Rot.dcciL22.jnnou. 

28  Qinnto  intcliigc  non  procedere  ,t  quando  Vica*. 
riuscpiicopi  in  inAonc.ancteretdc  ture  patronatus, 
quia  tunc  ci  non  creditur  in  prxiudicium  cpilcopi » 
prout  dccifum  fuit  per  DD.Rot.in  vna  excellent.co 
ram  R.p-itrcFabio  Accoroinbono,&in  vna  Coni- 
pollcl lana  cora  R. patre Capp  fuodic  as.Nou.  15^4 

19  Probatur,&  quinto  cx  pluribuslfcripturiscxinftru 
mentis  antiquis  , in  quibus  fit  mentio  de  iufcpatro- 
natus,ira  in  terminis  confuluitCrauet.conf  3x2.  nu. 
2.&  facitidcin  Cr.iuct.  in  conf.228..nu.  17.  Illuftrils. 
Albanus  conl.6.num.2 1 .&  2 2.&  conf.  84.  numer.  5. 

. , quos  refert  fcquendo  Biirlat.conf  724.00.9.  , 

At  pra'fuin  ptiones  buiulinodi  procedunt,  t quan- 
^do  agitur  de  iurc  patronatus  antiquo,  fceus  fi  de  mo- 
dernomam  probatio  iitiusnoncfl  didici  lis,  licuc  an- 
tiqui,potefi:  enim  direde  profaari,vt  not.  Lambet,  in: 
fape  allegato  frad.de iur.patr.art.j.q.iOiprin. 2. par., 
x.lib.in  pnn.de  in  ii.idcoquc  principaliter  probanda 
S I ferit  fundatio  ,dotatiOi&conftrudioEcclcli!c,dc 
cuifis  iur.patr.agitrvt  per  L-imb.in  d.trad.deiur.par. 
art.5 . ro.q.x.par.x.lib.n.  1 . per  fundationem  enim  ac- 
quiritur raleiuspatronatus.tex. in  c.  filius,  id.q.  17.  c. 
J.&  cap.nonus,  de  iur.patr.gl.in  c.pi®  mentis.  tt).9.7. 
Inno.in  rub.de  iur.patr.vcrf.  acquiritur  autem . Abb. 
in  conf.54.inprin.vol.j.Anan.inc6f.24.&  per  alios, 
quos  adducit  Lambcr.ind  trad.dciur.patr.art.  2,q. 
x.par-i.lib.i.nu.i.qus  quidem  probatiofundationis 
52  adeooperatur,  t vrnon  fit  ncccHc  deniu probare fi- 
bi  rcfcru.irc  ius  patronatus,  nec  confens  u dioccefani 
ex prcHuin.-  fiifliccret  enim ,pbare de confcnfu  tacito 
fiuc  prxfiiinptOiVt  iplcmct  Lainb.d.art.;.io.q.z.par. 
2.1ib.non  enim  videtur nece(rariarcferuatio.iur.patr. 
ex  his,  quxlaiilTiinc  congerit  Lamb.  vbi  fup.  art.4.q. 
x.i.par.lib.  i. 3c  confcnfusdioecefani prxluminir  in- 
tcrueniflrc,quadodiu  aliqua  ecciena,proccclefia  fit, 

■ & in  eo  funt  campanae,&  mifljs  celebrantur , & fun- 
darum habetur  pro  paterno,  vt  docuit  Card.  in  e.  re- 
quilifii.coi.7.dcccfiain.qucm  (cq.rcfcrr,&Lainbcrt. 
vbi  rap.art.7.q.2-par.i.lib.i.nu.  7. 

33  Ifiudautcm  de conlcnfutihtclligc procedere  in  iu 
re  patronatus  antiquo:  nam  tunc  propter  antiquitate 
prarfumiinr confciilus,vt  latiffimc  ex  dedudis  fup.  in 
conrfl.confcnfus,  fceus  fi  ageretur  de  moderno , quia 
tiinc  probandus  erit  cxprcilus  confcnfusK:um  de  faci 
liid  poterit  probari,cumcpifcopusdcbcarlocu  defi- , 
gnare, crucem  hgerc,&  dotem  ftatucre , & de  his  pu- 
bi ica  documenta  afl'umcrc,c.ncino,dc  confidifl.  1 .2c 
ex  his.qu*  cogmt  Lamb.vbi  fup.6.axt.2.q.  j .par.  1 ib, 
"i.quorum  omnium  de  recenti  fa£lomm  probatio  fa- 
ci Iis  erit,  vel  per  rcAcs,  vel  authenticas  feripturas. 

34  Qi>a:  autem  dixirtMsdcfundationcvtconftrudio- 
nc,&  dotationc,Ron  ita  intclligcnda  funt,vt  copula* 
tiue  omnia  debeant  probarirnameucnit  quandoque 
vr  ab  aliquo  ecclclia  fit  fundata , & conftruda , non 
tamen  doraca>,  quare  fi  alius  de  confcnfu  dicecclani 
huiuliiVodi  cccleliain  dotaret,  acquireret rtiqucipfc 

. folus  ius  patronatus , talis  igiturprobarc  debebit  pri- 
mo ccclcfiamindotaramfuinc,  nec potuifle haberi 
rccurius  ad  fundatorem, vel  conficuflorcm,&.  cofen- 
1'utn  dioccefani  intctucniflc  inconfiituenda  dote,  ita 
cenfuit  Lamb.vbi  fupra  ait.j.io.q.par.x.lib.z.  vcrf.fi 
vero  ccclcfiaclTct  fundata.  ^ 

Secundo  animaducrtendum  cft,quod  G de  iurc  pa 

35  tronatus  vniucrfitatist  ageretur,  non  fufficcret  pro- 
bate dotationciD|fuiuiaioacin , aut  coGru^ionem, 


n'-fi  ctif  probaretur  cx  bonis  ipGus  vmlucrfitatis  con-"' 
ftrudium,fundatum,&  dor.ittim,  nec  fuificerct , fi  cx 
clccmofinis  populi  id  eflet  fa  Ltum , quia  cx  hoc  non 
acquiritur  ius  patronatus,  ita  cenfuit  Vgo.in  d.  c.  pix 
meotis,ingl.i.i6.q.7.&  Archid.in  c.fi  plurcs,  eadem 
cau.&cjuxft.&  Io.Andr.inc.vnic.de  iur.patron.in6. 
quoselTe  fequendos refert  Lamb.  vbi  liip.  i j. *rt.  1 .q. 
par.t.lib.i.nn.p.&inart-S.io.q.x.par.lib.x.vcrf  & fi 
ius  patronatus  pretenditur. 

^6  Tertio  intclligctctiam  non  futficcrcprobaflc  fun- 
dationem , & conlfruclioncm  io  parochia,  vel  dioc- 
ccfl  alicuius-,  quia  ob  id  non  proba  cur  lus  patronatus 

■ illius  c(l'c , cuius  cfi  parochia,  vel  dioecelis , fed  debet 
probare  parochus,  vel  cpiicopusccclcfiam  fundat,  , 
&conftruxifrc,vcl  in  fundo  ccclcliarum  fuamm.auc 
per  prxdeceflbrcs  fiios,  ai  iove  de  bonis  eccidix  iiix , 
VtperLamb.ind-trad.dciurc  patr.  i.lib.i.arr.x.q.  8. 
cum  rcq.&md.artic.5.q.  lo.par.x.  hb.a>vcrf  nec  pro 
probanda . 

37  Quarto  intell  ige, etiam  illam  probatione  non  fuf- 
ficcre,quando  modernus  patronus  veijet  probare  hu 
iufinodi  ius  patronatus  iurc  haereditado  ad  fc  perti-. 

• ncrc,quia  vltr.t  dotationcm.fundationcni,  & coftru-r 
dionem,  etiam  habebit  probare  per  mediatas  j>crl'o- 
nas  a primo  patrono  vfq.ad  eum  per  hereditatem  fi- 
uc  cx  tella  nicto , fiuc  ab  inrdlato  legitime  pcrucnif- 
rc,vniucrialemq,'hxredcm  fviinc,ni.fi  fundator  aliter 
’ difpofuineti  vt  huiufmodi  fciliccr  patronatus  poQct 
ad  hxrcdes  fanguinistantum,vel  ad  illosdc  parente-, 
la  tranfirc,if.v  docuit  Lamb.vbi  fup.d.ait.  3-.q.to.  par. 
2.1ib-2.vcrf  fi  modo  modernus  patronus. 

3 8 Vemm  fi  legitimi  hxrcdcs,6c  fucccflbrcs  fnollciit 
hxrcduatcm  adire, & cx  confcquenri , nec  ius  patro- 
natus acquitcre.cum  cx  cafuaccrcfcatcuin  patronis, 
ipfi  quoque  probare  rehentur  huiufmodi  repudiatio- 
nem hxreditatis,cxnot.perd.Lamb.vbifup.vetf.  cft 
etiam  aducrcendum. 

79  Prxterca  fi  quis  prxrcndat  f habere  ius  patronatus, 
cx  piiuiicgio, cum  etiam  ille  fit  modus  habilis  .id  il-. 
Ium  confequendum , vt  lati  per  L'amb.  in  d.  trad  de 
iurc  parr.par.i.lib.i.art.io.q.io.nnm.  2.  priuilcgiutn 
huiufmodi  probare dcbcf.arg.c.porro,dc  priuileg.  Se 
voluit  Lamb.vbi  fup.arr.5.q>io.pai.2.1ib.  2.  veri,  led 
fi  quis  vellet  probare . 

40  liifupcr  aflerens  habere  ius  patronatus  cx  donatio- 
nis titulo, vel  alterius  tranflationis  fingularis,ncdum 
ipfum  rimium  probare  debet,  vemm  etiam  in  huiuf- 
modi probatione  conienfum  dioccefani  intcrucnirc, 
periplum  Lamb.  vbi  fup.  verf  fed  fi  quis  haberet,  ac 
etiam  probare  debet  transferentem  habuiflc  ius  patr. 
quia  vanum  eflet  titulum  habuifle  A no  patrono,  vel 
fuo  non  habente, ira  Lamb.vbi  fnp.in  fi. 

4 1 Quod  tamen  intcl  ligcndum  cft,  t non  procedere , 
quando  tranflario  cft  fa^a  in  locum  pium , vel  com- 
patronum,quia  tunc  no  cft  ncccflarium  probare  hu- 
iufmodi confcnfum,vt  ait  ipfc  Lambet,  vbi  fup.  verf 
fed  fi  tranflario. 

. eo  9^  C L F S 10  DCCCCLX. 
j A R G V M.E  N T V M. 

Quando prarfumatur  ius  patronatus  laico- 
Tum  aut  ccdcfiafticorum . 

SVMMARIVM. 

1 lutpatrmaimtctUJiafiicumprafumitur  y quando  i ptr» 

, fonatccUJiaflica  fundatum. 

2 Ius  patronatui  teekjsajliciipfumsttir.  etjipfona fundato- 

ris fjset  laica,dumodo  religiose  viuat,tT  habitu  portet.  • 

7 Ius  patronatus  boipitalis  SanlJi  loannis  Hierojolymita'. 
ni^t fratrum  Saniiu  Maria  dtUa  Sealay^  militum  dt 

Akani 
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«»4^  5. 

6 Imi  '^rtmsimt  fratrum  ttriy  ordimu  S.  franstfii praft- 
uutmr  eecl^Iiteum.  Comtr.mm.7. 

t Ims^PonMmj/rstrumdtlf/MatisprffumdfCcUfia^S. 

9 imtfmtf^naimijmdstmmmprrfmutakjujhcadtjuisko 

MI  ustrsmcmuAhft  Ute^. 

10  fsmt^  iut  pstrenatm, 

1 1 Ims  patronatui  fundatum  aprrfona  tttkfixfka  dt  fuit 

kont! pattmromahbm  rtUItmmqui ptrjona  itiUfu^tci^ 
ftu  mkfia  tanfitur  tttkfu^tum, 

\l  lut patronatm  prafitmimr latrorumfi bartdtt ilninri 
fini  m ^nafipaf^itamprafrmandi;  tta  vtrttam  tranf. 
ftraturonmtontrarmm probandi  tnadmrjarwm. 

J|  impatronatutfirtUIhtmju  operaret  fiutprafilHi fabri 
tatK\^a%tri^trtd*bHlanak  ynanauitmtitkfUSiuliy 
dg  eur^Qontrarmm^  14. 

V^i  VlfTMlQ  ^pi‘aioc0cHifione>bene6ci6, 
I77.a0bcnrembcnc5ciudciu 
tepatronaanlaicorueiiflerej  illud  probare dcbcrc, 
€sm  modificatione, VI  ibi  cz  dcof.  Oilk>d.  7.  de  lur. 
pacto,  que  eft  eadem , ftib  titulo  de  probationib. 

deci.4^re^mr.noiic  videamus,  c^uSdo  przlumauic 
io/batronatui  laiconim,aut  ccckUaiticofuin. 

S crprimodicimosiulpatTonatusteccleGaftidS  pr^ 

ibmi,  qs  k perlbaa  ecdefiafiica  6iic  tnfbmtum , nue 
fimdatam  ei  noc.in  ccum  autem,  dc  in  c.  pcoptcr.de 
in  c.cum  pafloralis.de  inc.ciim  diledus.dciur.pat.de 
JLoc.de  Cor.infuo  frada.eo.ric.de  tof.  pacr.in  vcibo, 
lttft.q.74n  veibo«cciefii  fundauir.  dc  io  verbo,  con* 
ibuic.  qud  (cquitur  Parilanconf  1 alio  prin.  vol.4. 
' PrimbampJUhaocipijunconclo.  pro^eteyCtfi 

% tperfona  iundatorisenec  Uica  dummodo  rcligoifc 
rmens,  dc  hatusu  poitaos,  ptouc  faciuot  bcgnins»  qa 
lundi  ius  patronaonj  ccnictur  cccleflafticu,  vc  tenue 
runt  Do.Rotjndoc4 tallis  $ 3 a.  dc  iur.  patr.in  anriq. 
cflqua  tranfit  cepueando eam  notabile  Fel.in  fiio  tra 
da.^and.lirapoflol.noc.parraiimi.4.prout  dt  lacic 
loannesdeSelua.inrtad.de  Bcnenc.qii.part.  coi. 
ij.veiiiaKitquartA  R0d4icCurt.inru0trad.de  lu 
eeparron.inverbo,ius.q.3.7.pnn.ou.ai.  • 

J Secundat  mpl  iaUdem  pt^edere  f in  iure  panona 
msboTpiralisS.loimsHicrololjrniiranitVtin  cermt* 
tustcnuitOondidal.intraddelcgae.par.t.q.p.num. 
a4.icuNisopinione  nondiflemn  Fciy.pofl  Manan. 
Socin  ca.  ^.pea^ui.  s^ie  fbr.  comMr.  dum  anctit 
huiurmodi  rcligionetn  S.loannis  dtodcforoccclc* 
Haflico^fuia  liccrprofKie  nonfintreii^ofl,  degutu 
tfi  continue  in  horpitaliflib  cena  forma  rcdsvine, 
rt^Kikbre  per  Abb.m  coni'.  4-tncip.  procuid^tia  q6- 
ilistin  fi4^r.i.dcCaJder.incdl*9t.midamo(fen.lub 

4 ric.de  re^.loquensde  frarribus  t RMariz  dellaSca 
ia  A ideo  coram  iuTpatronacus  ccrcrar  occleflaflicu, 
co  «uximcqula  ifli  inilitoS.  ioannis  deferunt  habi 
tum  rdigiofum , quo  vtunc  tnelcdionc  corQ  magni 
Idagiflri,  dc  in  proccfllombus,  ac  hmdi  piiblfCisadi- 
bus,facinntq  protcirionem,dc  vocantur  fratrcs*dc ea 
dem  rationceenlendum  cfl  dc  aliis  huiulinodi  fratri 

5 bus,dcmiiitibas,vr  AlcameratdcCalatraiia,dc  S. 
lac^i^mmdcifliomncsappelicnt  tres, deferant 
habitum,  dc  fooslcltganc  ma^ilUos,  Ucutt,  dc  fiarra 
S.  loano»  Hierololy  tmrani. 

6 Tertioampliat  procedere  cilamin  iuieparrona' 
tusBratiunl  terti|ordmi5S.Francif'ci,ezquodc  ipTire 
iigiole  ^unm^efoiOc  habitum  religionn^  dc  fum  de 
loro  ecd  cfia  foco,  vt  es  hiscondumtFcli.inalleg.c 
axoi.6  JMLRdeiio«6pc.dc  infliotrac.  quand.lit.apo 
Roi4XK»pano4inite4.  & cuco  tra  nflt  Roch.  dc  Cur. 
in  fuouac^le  ia.pQiro.in  vcrbo»iuf.7.q.7.prin. 

7 . ConrrahaocipiamtampliationdccnuitManaa 
Soc.inc«i<cal4ia  palcciarat.  de  forocApe.  dc  latius 
(acmion  coni4i4i^p.pro  cUiiori  dccUiooc  aflerCs 


hanc  religionem  magisrapcrc(]uid  Iatcale,qulm  ec 
clcfuflicum. 

Qiiarcoaiaplia  prcKcdcre  in  iure  patronarmfra* 

t trude leliiacis, tqui Bononix degunt peopeponani 
S.MammoIttdc  Rom^  voclnir  frarresS.  lo.de  Pauli, 
nam  cx  quo dcipfi  funi  pcrlbnx  rcligiolx,  dc  viuunt 
fub  regula, defetuntque  habmim  rciigiofum,  funt  de 
foro  ccclcflaflico^dcoq,-  conim  iufpatronaras  ccnlc 
tur  ccclcnaflicum,ex  his,qux  notat  Marian-Socy  .in 
d-c.i.col.d.dcclarar.r  i.dcfbr.compct.  pofl  Anto.de 
But.  dicens,  quod  perpriuilegium  Martini  quinti  dc 
£ugca)l,fuit  conim  religio  approbata, 5c  quod  cefen 
nirpcrlbnxccclcliaflicx,  rcpiobandoopiniond  Ab- 
bat.in  hoc  ccuitrarium  tenentis,  flcuti  facir  Fcli.in  c. 
i.propc  H.de  tbr  comp.fdc  in  prxalleg.traclquad.iic. 
a^ft.noc.patr.in4.limir. 

9 Limira  hanc  t concluf.non  procedere  q6  perfona 

cccleliaftica,fiue  rcl  igioTa,aut  Clericus  fundauit  ce- 
defiam  dc  bonis  patrjmonialibus,nam  tunc  non  ob 
flante  illa  qualitate ccdc(iafltcx,vcireligioix  perfo 
nx,iurpatronarus  cenfetur  laicalc , non  autem  eccle* 
liaflicu,cflgr.in  Clem.plures.  in  verb.prxl'eni9rexic 
iur.patron.5c  Abb.inc.  cum  auf  dt  in  c.eam  ie.de  in 
c-cum  propicr-dc  in  c.pafloralis.dc  in  c.curq  dilcclus. 
co  tit.de  mr.patr.de  in  e de  monachis,  dc  prxb.de  idd 
firmat  Fel.in  fuotrad-  quand.litapoflol.  noc. patro, 
coi  .4.  A mpl  la  t.  5 .&  Roch.de  Curt  in  luo  rrad.de  iU‘ 
re  pair.in  vcrb.iui.nu.ai.  Lamberr.eo.  trad.in  arr.  t. 
q.i.par.r.iib.i  dc  Rcbuf.infua  prac.bcncf.tn  ).  pait. 
iignat.in  verbo,  nec  non  lurc  patronatus,  nu.7-par.  1. 

HuiurmodKfliufpatronatus,t9infliruir.dc  fonda 
uit  llluflrils.Card.Calcndjinusfctrccor.  Nicolai  V. 
Pdti6cis  Maxim. Gcrmanus.lsctcnim  dmoThomx 
Apoflolo  a fundamentis  cxnru£hi  in  cccidia  Cathe 
drali  Sarzanx  faceUu  dicauir.mm  qaiii>U!i  Apofloll 
rcucrenmUmus erat, tum  vt fratris liii  nomen  (Tho- 
mas  cDim  vocabat  Nicolaus  V.  ame  lumrni  Pontili 
catus  adepti  digmcaci ) ab  honiinu  obliutonc  viodi  * 
carcf  baccllu  hoc  ca  omni  relig  ofa , arq  decora , vc 
br  hodie  videmus,  lupclleciili  cxoraauir,  quxi  rdi- 
eiofisvirisaJ  Iaera  fumnio  Deo oHfaida  loler  adhi- 
beri. dc  ciddi  rc  familiari,  quxfibi  cx  paicntu  bonis 
obuencrac,l'ausampUdocc  conflituii.libi(j;iusinca 
fuisque  poflcrisparronatusrcleiu.iuit.  q> quidem  ius 
vna  cum  emldd  liluflrils.Caid.  vniucriiiarc  bonorfl: 
(de  hisenimfan^iflimi  D.N.authoriratcdc  coofcn 
fli  dilpoliiit,  ato;  tc^ius  cfl)  in  tpfofmer  haeredes,  ex 
nobiliflimaCaiandnnoru  familia  ormndas,fuittrSf 
larfl.Hi  itaquc.cfl  Iccrga  FMdfcum  Malcardum.pa- 
ut  meum,  virum  non  minus  luns  veriuiq:  lcidtia,9 
pietare,dc  rcligH>neinflgn&,memaitsdc^aiosobat 
linitatdjcz  marris  mc^  Clarx,lcdillim*iacminx,nu 
ptiiscontra^am,prxflarevcU«nrdUudidcmiurparT. 
annuente  Felic.rccordat.laodil^.DiN.FioIlIl.ipli 
patri, illmf^  fu«ccflbr]bii!gdaiodcdcrunt>vtdchis 
omnibus  cx  public  documenzrnarmords  lapidibus 
in  code  faccllo  incilis , tum  £c  cx  lireris  Apoflo) ic<s, 
alijlquc  inflrumemis  in  Idipruraoirh  noflrz  domus 
Archiuioafl*cruatis,  cmiu.s patere  poicft . id^i  impn^ 
inis  ex  aeiraTOprocclTucoci  R.  S^auen.  Fpifeopo, 
q inCatnedralis  ccclellx vifitarionc volebat ipfUtn 
iufpatronatusccclciiaflicu  declarare,  tan^  ab  cccle* 
fiaflica  perfona  /Undatum,  cuius  rei  grana  multa  r* 
bare  nobis  hecd1e/uic,dc  itiud  pcecipu^,  bona  illa 
pro  dote  CapeUanix  fcli^a,exboiusUicalibus,noa 
vcrocccIclialHciscflc  fine  vllo  ncgotioobt/nm- 
mus, conflabat  enim  per  mflmmcnta  publica,  maio 
rem  parrem  huiufmt^i  bonorum  /uilVcex  propria 
dote  nobilifs.  ac  illiss  oprimx  foemiiix  Andreois 
N- V.  dc  Philip-Cardinalif  genitricis. 

Sed  vt  ad  rcm4  qua  digreiniumus, redeamus, fub^ 

1 1 limira  hanc  ipfatn  limirarionetA  n6  procedere,  t 
iui patronatus  eflee  rehchim  alicui  pcrionx  ccclc- 

lUflicx 


lofephi 

fiaAicc  feu  ecc1cftx.*n9m  tuc  lie^f  ex[bonis  patrimo- 
Dialibusfictundatum  ui5parronarus»nihiloniinu$cx. 
quo  t raniit  io  pertonas  ccclcHaAtcas  cenfet  EcdeHa 
fttcum>non  afit  iaicalc,tcx.in  c.  vnic.  de  iur.pa  tr.in  6. 
quem  adducit  contra  Roch.de  Cun.Lamber.  io  fuo 
trad.vbi  fap.art.5.^.  i.pac.  i.lib.  i.na.7. 

1 a Sicuti  deontra  t ii  hzrcdes  clcricorfl  funt  in  quafi 
pofTcdioac  prafemandi.pr^fumic  laicorum>nooa{it 
dcricoru»  ita  tenuerunt  Dom.  Roc.  vtperl^iulib.)^ 
dec.  90.  ira  vr  St  transferatur  onus  probSdi  contraciU 
in  adueriarium,pcfiplbs  Dom. Rot.ctiain  fuit  dcci< 
fum.vt  refert  Crcfccntin  dccilia.hb.2. 

J3  £xquibusinfert,q>niuspatronaru50pcrari]S,t  0« 
itc  przfckSis  fabricae  ccclcnx  reliSiu  ik»  ccnferidcbec 
laicalc»non  aure  cccIcHaibcum,  ex  quo  ipd  operari) 
funt  mere  jaici  ncc  habitu  religiofum  dcfcriit,.dc  pe* 
nitus  nihil  c5e  habent  c6  religioCs,aut  eccldiaQids 
ita  FeUn  tra^.quan.lic.apoftol.  oocpatr.in  4.Umtt. 
quem  dcrcfcnScIua.in  traedebenef.  pax.  ^q.  1 i.nu* 
14  60.  Sed  animaduenSdd  dV,  f ^ hmdi  patronatus  ius 
relisum  iis  opciarijs  non  intuitu  perfooaru  ,fcdpo* 
tiusccdefiarumvf  rclidumidc  confcqucnterccnfcn 
dum  cftcccidiafticuin.namquic^uid  agunc  ipH  ope 
larij  ratione  officii  agur,5c  fic  tanq  ininifiri  ccdefix» 
ira  voluit  liber  ille  nuncupatus  Prouincialcccclcfia 
ru,  fol.  mihi4p.  na  fundatorisvoluntas  vf fuilTc>vt 
operarijhmoi  infiituctcnturroneoificij  plj  gere- 
bant dc  rdne  adminilhatiomsecctcfiarQ , & vr  null2 
camUicalcm  confideraflctcxcludcndo  fucceflbres» 
dcdefccndcmcsUicos  idc  ^uisopciarii.vtdiximus, 
finemere  laici, nihilominus  quoad  admintfirationS» 
eoi  incQbQnr}hnrproproni$eccIc(iai>icjs,dtpors(it 
trahi*  dc  trahere  virtute eorQ  adminiftrationis  cori 
iudice  ccclenafiicO}Vt  no.Do&o.in  c.nullus  de  foro 
■ 4:dpe.  &cancelianaqumidicdatIiterasmagi^t^$fa- 
^icx.dc  contra  cos*quisIint  Inicudurnodoagat,  aut 
conuemant  ratione  lui  otficijcum  reprcTcntenr,vt 
iam  diximus  parloiias  eoru  > aui  dc  iure  habent  curi 
bonorum  fabricxjrecundu  Abbdn  c.  decenti  mus, dc 
iud.  dc  cura  bonotu  pcnincc  ad  Epifeopuin , Capi  cur 
lum»dc  RedotS  Ecclefi^tVt  per  Ooctn  c.i  .dc  in  c.dc 
his,dcccclc-zditican.  dc  adnocallcgatuycG  mona- 
chus. 16.  q.  i,  vbi  cura  fabricz  vocat  opus  ecclefuffi- 
CLtm  dc  fic  IUS  patronatus  rclidlam  pcrfbnishmdi  cu 
rigentibusdcDct  efferi  cccicfiafhcu  quibus  accc^t 
authoritas  collcdari)  io  cinfinuacione,  ou.a.  de  iur. 
parr.qui  ex  dodr.  Arclii.  in  cH  quis.  1 d.q.7.  inquit,  9 
il  iufpactomuusdl  relidQ  clerico  intuitu ecdcfif  cS 
fcndG  eritccclcfiafiicumjfbcusfi  cont^platione  per* 
lbn2,qui  a tunc  cfi , ac  fi  penes  laicum  eflet  cx  d^r. 

Hoft. in  c.  iUud  deiUipat.rclata  per  eundem  coJledU' 

xium  in  CO.CCX  infiauatione. 

Attamen  proptcrauthoritatcmEel.quat  maxima 
viderardUigaitifis  piitodcranda  erit  illa  dec.  Rck.  8. 
a lias  ; } a io  andq.de  mre  par.  fiipcr  qaam  ipfc^ dUiii 
fundatfuam  opinionem.*!.  ■ ■ 

rov  C LVS  / O DCCCCLXI. 

^ . I;  . 

ARCVMENTVM.  , 

IilftitiatT)  fc  non  pofife  confequi  in  partib.  ad 
dfcducndcuoluendi  caufamad  curiam, 
qua:  alias  non  erat  in  curia  cogoofccnda, 
quomodo  probetur. 

S VMM  A l^XVM. 

1 JuJIitUmJfnon fi^<Q$tJe^mpsrt$htsdde^eflMmJi 
MolutnS-fi^J^adt^rism  * qu4t  aUoi  $um  erat  inxu- 
Tt»  cQgn^nd^fproiNitur  ptr  tmrAmtmum  affirtmiSy  ■ 
» cMui  mr9  vfad  f^r/trwmproldttiium 


Mafcardi . . . 

quiitimadmiH*Utr.iyim.)i.  CeMrMu,f.  > 
Comilutmaugrtti»  trti  agnuatur,  vt  u. 

4.jiT6.  , 

I fii  M fenonMOccdrcquitinpaitib.' 

^ ^ adcficoumdcuoluidi  cdm  ad  j 
curiam, ’quz  alias  nftetatineuha  cegnofcidaid>baii 
periurm  aflacocisdixerfit  DD.R.ot.indec.42.  alii* 
j.IlimpctratcAniiino,  tit-dcrcicr.  innou.  petefieex. 
in  c.llamtu.S.cuin  ven>,&  ibi  lo.  And-  rup>avu.£d- 
tem  per  proptiu  iufm.de  rercrip.tib.6.ea  erii  ratione 
permoti,  7 ea,  quK  in  animo,  vcl  io  raemcalicoioi  - 
conriftant,  aliter  probari  non  pofliinr,  qua  per  iufm, 
ad7itanimadacttit.gl.in  Mlia.inft.de  aU.de  uun 
hoc  c6aenit  alia  decii-Rotar  404.  al  iis  j j.fi  impete* 
tut  cdmiinoidc  prob.in  antiq.  & profitendo  tradide- 
ru  t Abb.  1 mo.de  Phil.Fran.col.adn  c.  Nicolao.de  ap 
pel.atquc  Dec.in  c.interpolIta.S.  eidem  quoq;.nu.a. 
dc  app.de  Baib.in  clem.cauiajn,col.5-dcappcl.  Mil. 
quoqt  inreper.in  ver.  probatiopoteft  Acri.  ineandC 
ctia  Intam  defcendh  Firma,  in  rcper.in  vcr.rcfcriptii 
impetratur,  quo  in  ioco,  vnu  memoria  dignum  pi« 
didit,  vbi  qh  vigore  luris  peihotierccmiz  ci  vcnic  ia 
curia  traUanda,appcllans  debet  appcl  iaio  dcnuncia 
re  appellationem  Icqiata  difponrionc  diUx  cie.  caa 

> ram,decovrq,'tccc^tutiufodiccntis,lenonpoflc  j 
confeoui  iuftitix  complcmcntuin  paitibus,  7qui* 
non  admittitur  ad  probidum  contratid , vt  decilunt 
reliquerunt  idem  DD.R0txlec.7d.  alias  6t.  vbi  Qshi 
fi.tii.de  tcrct.iaantiq.de  cft  gl.  inc.  ftatotu.Saflctldt 
rem, in  vet.telinquatut,dc  referi,  in&quianopotefl 
opponi  exceptio  pminptoriacantta  chmiflionem 
pet  viam  obteptionis,c.  1 .dc  Ut.conccft*.  ia  6.cu  alijs 
adduUis  per  Fel.in  c.  I .coi.  ici.iiib  na  i4.vcr.fallit  qa  e 
to.de  rcrct.idem  Fcl.in  c*cccdcns,a.col-  SiVtt.S.cort 
clit.  Itu.  I v.vtlir.  non  contclhhuicctiiadhcicc  Dcd 
iniamallcgatocantetpolita.*.r.«i.}.deapp.  - ■ 

3 Diucrfum  tufabhac  icrcperioecnuiflc  Bclla.dec. 
45.cxccptiodc  non  pethon^c(ntia,quo  iulocoti** 
ditadmitii  probationem  in  conctariu,  quia  iioiipa 
mittit aUoti  ita  peimimcrco,aliasiin6poftapiot' 
bati  contrarie  reo  tolleretur  declaratio,  quod  i>6  cft 
concedcnduc.pafloralisrflerciud.nampMettptaba  ( 
ti,qi  aUoriocioitate  illa  fit  poteotiocaauerlatio , dt 
7 ille  timor  fit  vanus,dc  Kiicicndus,iuxd.D6  cft  vcii- 
fimilcfii7  mct.cau.hocidedcclatauitCapel.Thols 
q.i}i.itcm  quidam  Be»onienfis,voleat,7aductft- 
tius  fit  admittendus  ad  ptobandum  contra  luf  m pet 
horrcrccnite, fecundum  lo.  Andan  ca.ftaoKom.vei, 
iuramentQ,de  tefa.lib.6.dc  collcUar.in  c.  Apoftoib 
cx,  poft  nu.  4.dcclc.cxcom.  minilLin  tmad^fionc 
dtaneftaiut  iubisftiill'c<xdiaatum,fkuiiaiumind. 
Capclla-decum  Bellam.  CmpiicitertranfitFel.  in  d.  . 
c. accedens  a.coi  .7  .nu.  1 7-in  S.  conci. vt  Iit.  no  c6tcft. 
dc  idem  vf  voluille  Barb.iB  d.clcm  .caufam,  col.6.d( 
clcCidum  poftquatn  lecitauir  illam  dcc79.lup.aHc1 
fercmiicie  ad  no.pa  cum  io  iiac.de  prxft.Cacdi.in  a. 
q.i.pac.vbi  permulta  concludit, 7 licet  ftatutu  dicat. 

7 ftcmt  iuramcntodamnuni  palli,potcft  tn  probari 
contrarium, fecundum  Alex.inl.quibona.$.quidi-'  > 
ni.ff.de  dam.  infec  quod  etiam  in  vniucxliim  vemm 
cft,  vtvbiftamriuramcnto  alicuiusadmitti  tamen 
polTit  probatio  in  comtatiura , vt  per  Occ.au.4.  poft 
Abb.incfropoIttiftirilU.  i.ele  prob. 

4 VcnimtameniftudaufiorudilCcliam  f tolli  pote* 
tit,fi  dicamus  priorem  filiam  gl.inS.aQcilbtum.c.lU 
tutum , procedere  quitum  ad  efl^chun  fufpeoGuuin 
gppel  lationis,  quiam  eo  cafunfipot  appellari , ncqc 
icclamati,lccus  vcrocritxpioadctrcaumdcuoluiio 
nistni  tunc poieritca  dcuc)luiadfaperiorciD,dcit* 
procedit  gl.  quxfolct  ailcgariincotiarium.  io  clc  i. 
in  ver.  natiamus,.dc  iur.  pate,  id  quod  tradidit  Bella, 
dec.  t s.ooQaUq  c^piemtx,  A ftqoitut  Cur jn  rcpcfa 


De  probationib. 

I.ad«i6nfatf  «alpLuibb  nu.)79.ff.de  iurdu.  & FcJ. 
inc.fignifi<!i<Hrt.^.at4>u.4^  homicid. 

I A^kcrCrpdtmnt  conciliari»  t li  dicemus»  gUn  $. 
afleflbriUo^  ia  bti*  q fniKpanji  {i>iudicii : tQc.n.  vbi 
•bqaM  icatfiuiooQiaenrix alicuius,  non  appellam 
lecn  iD  faisA  fiuit  maximipiodici)»  quia  non  ^ccdic 
iUagl.iecttdi  Bal.ia  1. 1.  Cdcrebxred.  & Tcquif  Fri. 
d./aftflbii€d«f^  Ca&in  loco  iam  allegaio-Veru 
didcaaiiunad  amam  deaoluti»eft  magnu  prciudi 
dum  ptopccriiiajumaaexpcn£uin€atia»igifurdcc« 
d concocdid  t P^ttunt  r^aci  bac  r6nc* 

vcuiUudiohaAicrit  pneftitfiper  impetrante  rcTcri* 
ptfladucilttiohoc  agenre»A  ezcipiciKc,&  contradi 
«emi tunc  quis adinittinir  ad  pn^ndfi  conrrarifi» 
in  p6e  procedere  opinio  Io.  And.  dc  Bella.iA  pia:- 
atl  .dcir.45»  iodcjt.n»  male  fadtadminedo  tale  iufni» 
cx  quo  per partem  comradf.  Aut  luit  delatum  iurm 
cotacemcpaatoMentkntetacitCfVel  cxpvcrse,&  tuc 
^cedat  opi.Ratio  palle.dec.7p.  altis  6 1 . dc  referi. in 
antiquis  iudittiagniidcconcor.  Dom.in  pallc.c.ila 
tm>l-cua  ?eco,^^na.7.de  tefein  6.vbi  diC3t  hac 
diftin^ooem  dfeaiQiiani^(itnplicitcr  pbar  Fran. 
ibi.invlt^.A  fcqoit  Aufier.ad  Capd  thol  q i :6. 
item  quidi  Booaum  illud  c.flatattun,non  vulr  aclo 
rempqlTeiaipcnreinifiqQ  merito  timcr.  ergo  licce 
dicat  cimcrevbt  in  veticatenon  cUet  timendum, ipfc 
nonexoilaretiirtvrdjcitibigl.  biper  vcrb.mcnro. 

Huictn  dilhn^oniod  acqaiefcii  animus  meus» 
flS  licct  confeofenr  turciurando»  non  tn  conienut  co 
aSo,vtrcnficiuetru^cxcept'Oiii.i61iccc  roc  coicnnS 
le  (itdclatum  iufm » poteB  tn  agi  de  pchtrrio,  dc  pro  ■ 
bari  conrrariQfn,vr p& gUn  1. 1 .Cde  iurciu^  ibi  no. 
SaJ.poB  Bal.qfiaocem  confeniitacit^,  quia  fuit  pras 
w^dc  ranc,ezcpio  Jgiturdc^uipniudi€io»nonha• 
t^^  pro  cooletmcmeiiaxta  oo.per  Bar.in  l.quc  do- 
tts»col.  antep.£  ibi  roai.  idcirco  o^rem  opinione 
aliam  &eJUmAlo.Aod.quscbabeci9  po(&t  proba  • 
rl  concranum  todifiiDdi  ede  veram»  quodquid  dicat 
&ottnpmil.dec.7o.dcaippleAendo  hanctnlam 
u6  vr  obfUtendo  Rot.  in  d.dec.79id0  voluir»9  ifia 
oppofiiio  fapit  cxcepdoad  petempeoriam » quae  non 
Vitiat  ref<mp^,nam  po^  rei^onderi»  9 imo  illa  ex 
ceptiofooat  potius  in  vim  dilatoria,  qui  perempto» 
xix»quia  licet  non  p^mc^feqni  iuditiainin  parti- 
bus, quia  adeft  inimictis  non  rn  ftquitur»qQin  alio  td 
pore oon poilim  ius  meum  deducere,  dc  vU opponi c 
czcepbodiiaiorU^jila  inficit  rdcripmra»  dc  non  pro 
Mditc.1.  vrlim6conteiUo6.  fecuadd  Abb.dc  imo. 
in  c-cutn  ordindcol.  x.  de  refer.  A i ftud  no.  idd  Abb. 
^ ^''^'^ver.quacuof  modis  icftrin’ 


ARGVMENTVM. 


Ob  inftruatentilicerationempracrumicon* 
xralaccraocem«&  qui  iftud  procedat. 

SVMMARJVM, 
t tMn9nsin/irmm9ii*myiitiMVtfir$^tursi^^u(pr(iioeoBa, 

X Lactrstio  inJlrmmmtifiiiA pT4^jmtiit*Tt  td  vtriUu  crimi 
ms  oftuhitur, 

4 Cxiusfatu maim do 
ioJopTdfmm^U  ..... 


Loetrans  /tnunouuntn  v<rtlJtf  occuAttn- 

dipottfi prn* fAJi puniri, ficu  Ji*x  trMundt*. 
JLucfrAtHMtm fitjfifit  prokart,  (j  iurort  dt  ecnicnt/i  m tp 
foinftrumtmo  luctrato  i baiui  tnim  turamento  fijtur 
eoHtrs  Uctronttm. 

7 MuUtriactrMnssn/irumtntumnd  pr^fumitur  falfum 
mttUrt,qu$m4dmodum  rue  rufium. 

1 NoktUf  iy  bonufitru^Mcrrans  infirummtum,mn  pr^J»* 

mitur faykm  eomnntttrt, 

9 LcutTAm  iHdrutntntum,nteokid fintitm  eornmodmjtue 
luerumfidpotimeUinnumifwi  prffurmturfalfinaei 
mittert . 

* T inftrm»taliasvcrcripturas»(iue 

cilio  prococollafalGcatispfumptio 
nem  cotra  fc  ipfum  inducit»  ita  rnditCur.ienincdr. 
5d.in  fi.de  CrautnconTd.nu.8.A  in  confkS.nu.B.ta- 

2 ccratiocniin  tfx^^  prarfumitur»  vt veritas  criminis 
occultetur»  A contra  occultantem  maximam  inlur» 
gere  przfumprione  dixerfirex  nolitis  quamplurimi 
inter  quoscllBalhn  1 fraus.iT.de  11. laf  ini. fub  pr^tex 
ru.la  a.col.i.C.de  tranfa.A  in  l.nondubium.col.io. 
Cdcll.Dcc.inc6f  ip9.tnfi.  iatifiime  per  Nic.  Boer, 
in  dcc.  s 92.  Aper  B irb.in  conf.5 1 . col.z. verf.  na  qui 
iubcrahir  inltrm  pr^fumicur  habere  malam  caufam. 
vol./.A  BaUn  c6f  so.vol.|.  A in  c6f  t } j.voI.4.An- 

* ch;t.in  conf.  17J a^u.6.  Ro.in  c0nf.s4d.nu.  14.  A * om 
nes  fcnbenrcs  in  Ui  dc  poifcirionc.  Cde  prob. 

j Etnimiru  iquiatcxlacccationc  poilmodum  fub 
fecuu  declarat  qualis  fueritanimusin  prartcrico » A 
qualis  veritas  fcnpt urarum  ,fiuc  informationu  fum» 
piarum»vt  in  hac  fadi  fpecie  cofiderauit  Crauan  al- 
Jcg.conf.d.nu.3opertex.inl.fed  lulunus.$.  cpdicit. 
ff.ad  Mace.A  in  Icum  quis,  amc  fi.  C.de  natur.lib.1. 
fi  quisahi  A l.fi  quisadultermm.Cdeadul.cum  aliis 
ibi  congefiis  quib.li  libet,  addequx  fupra  diximus  in 

4 concl.p4.  in  vcrf.animusnu.7.  na  CUIUS  finis  t malus 
efi.cius  prxordi  natio  etiam  malai  AdoloTa  prxfumi 
turd-1  (1  qu  isadui>  crium.  C.de  adulr. 

; Primo  amplia  f adeo  huiulmodi  prqfumptiond  vr 

gere » vtetiam  ipfc  lacerans»  animo  tn  veritatem  oc* 
cutcandi,poilii  poena  falli  puniri»  per  i.s.^.fi  quis  do- 
lo, fi.  dc  ub.  exhit).  fccus  fi  iracundia  motus:quia  tuc 
extraordinarii  venit  puniddus » vt  cx  no.pa  Bal.  tn  1. 
i.Odc  fid.inlbLadducens  DoA.lo.  And.  in  caccipi- 
muscxc.eo.  quam  profingulaneti^  no.  Rain  fingu. 
S 8 t.dum  contiarium  aliquem,  A ibi  Apofi.idem  cfi 
fuit  Baib.  in  dxonCs  j.  col-xiafi.  A faciunt  not.jpcr 
Coric.in  fiioling.in  verfiiallamal  i.A  latius  per 
«r.in  a)lcg.dec.29a.A  Nat.inconC  1 ;z.vol.i. 

Seeundoampha  fadeohuiufmodi  px^fumptionS 
contra  lacctancc  lUre,  vt  fuificict  p^barc  laceratio- 
ni A iurarede  contentis  in  ipfo  inllrolacrrato»  quia 
tHnc^biiuxiuFoipfiusconLra.laceraocem  ita  nora- 
uirBal.in  d J.i.verl.  Icd  hic  dubltatuX4C.de  fid.  inflx. 

* per  d.1.  fi  de  poficlfionc  vbi  * omnes  fcribcnrcs.  C.de 
prob.  Aidein  Bald.ml.quiacculare.  veifiitem  dico. 
Cde  edend.  A ilJum  rcquicut  Abb.  in  ca.  accepimug 
de  fid.iofix.  quOs  etiam  xcferr  fequCdo  Barb.in  alleg. 
Conf.5  |.€ol.aan  fin-vol.l-ADccaaconf  5xi.nu.  1 8. 
A ante  cum  iccnim  Bal.  incoofSo.  princ^altscura. 
coi.  t.  vol.  S . Alean  (il.qui  accuraxe.not.2.<^e  eden. 
Dec.io  l.fi  quisid»  quod  col.7>in  A fTdc  iur.om.iud. 
quos  etiam  limando  refert  Crau.ia  all^con(.6.nu. 
8.  A Apoit  ad  Rom  Jn  fiog.s  8 i. optime  Cafix.in  d.l, 
fi  de  pofiefiioacjiu.^.C.dc  prob. 

Hanc  tamen  conci,  limitabis  tribus  modisfeciia- 
dum  Mcnocun  conf48.nu.  1 9.  cum  feq. 

7 primononpcoccdereiniDulicte»tqu^nonffiimi 
nsr  Alfum  commincte  ob.  pcftfiimpii  i^orautiam, 
quemadnK)do»Ainrttfltk»<aapicmnt  Ange,  in 
A Uceun  auth.de  icftiJe  cCUi  quis  td  quod  dg 
iuufiloiqaadtoixiia*  .:.n\ 

Secundo 
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% Sectindei^uandolacerans  f eflct  n»bilis , & bonz 
famx>quianmcccfTarct  &fufpicio>ac  prafumprio 
fal(i,ita Bal.ml.a.C.def.>ir.dcl- quoties.^.  TcdH non 
in  corporc.fF.de  haerc.inflit.Ccau.inconF6$.nu.  12.de 
$oc.iun.in  conC45.  in  fi.lib.}. 
p Tertio  non  prooedcrcti  f quSdo  ex  laceratione  ip- 

felaceransnon  (entiretcominodumiiiuelucrumifed 
potiusdamnuniiquiamncccifat  prxlumptiofalGta' 
tisiita  probaucmntCorn.  m conC  63 -coi.;.  & in  cdf. 
x27.col.i.lib.4  & Rub.  inconf.i;.nu.i.Oau.confl. 
75.nn.t  J.&  Rol.d  Val.  conl'.?8.nu.j8.1ib.2. 

Oe  hac  autem  mataia  videin  conci,  cancellatlo, 
ihftiumenmm)raTuxa>fubtradiOi&  debiti  foiuuo. 

e O^C  LVS  I 0 DCCCCLXIII. 

ARGVMENTVM. 

In  probatione  Ixfionis  qui  modus  ab  eo  fk 
feruandus,  qui  fe  Ixfuni  dixerit» 

SVMMARJVM. 

1 Lafumfidictm,idffroban  debet. 

2 Letfio  reguUriter  in  minore  hi prref^itttr\ nijiprohetur. 
) Pretium  in  dubio  prnfumitur  iufium  <*r  tondignum, 

4 Leijio  vt prohetur^bet  eot^erari  tepui  contradiutddefi 

quod  eontrabens  fuerit  Utfus  tempore  eontraiiui. 

5 LibeUui  in probanda  Lejione, quomodo fk  eontipiendus. 

6 Lajto  vt  probetur  debet  tonjiderart  tempus  contra  (Ius  ni 

fobsm  in propbanisfid  etiam  in  ecelejuficis  rebus. 

7 Lajsonisin probatione  non  attenditur  valor  temporis  con 

tra(hu/quando  folutio  differtur  in  tempus  futuru^du- 
biumque  exiliit/m folutsonii  tempore  resjst  minus, vel 
plus  valitura,  ix  venditor  non  erat  alias  venditurus  U 
pore  contraduspro  vaiore  tunc  currente. 

8 Leejsonis  in  probatione  non  debet  conjsderari  tempus  con- 

tradus  sn  aiisbus ftuceffUsis  recidentibus  etiam futu- 
ra tempora. 

9 Lafionss probatio  referenda  ejl ad  tipuscontradsu  inadi 

bus fuceejjiuis  refficientsbus  essam futura  tepora,  quan 
do  obhgatta  ex  caufa  effit  onerofa,  veluti  ex  contradu, 
in  quo  aliquid  bine  inde  datur,  velpromittitur. 

AO  Lajionis  probatio  praeis»  non  eji  referenda  ad  diem  con- 
tradus , fed pot  baberi  relatio  ad  anterms,  vel pofieriut 
tempus  per  aliquot  dies, vel  menfes. 

X I leonis  probatio  debet  fieri  adtempus  contradus  babita 
afiimationeprec^  communis  ipjtus  rei , non  auttm fin- 
gularisfiue  affeSlionu. 

Etcur,nmn.ix.  i.i 

Lafionis probatio  debet  fieri  ad  tepus  contradus  de  pretio 
confsderato  onere  sn  spfa  re  appofito,vt  retroulditionist 
14  La/ionimprobareftmiplene,fiueprafumptiuiJujjiett , qfi 
petitur folarefistutio  aduerJusobdacUlum,  verum c» 
vitra  rtjiituiiomm  minor  snienditaiiqusd  aliud  eonje- 
qus, veluti  vt  retradeturfententia,  tX  melius  reformef, 
tunc  oportet pleni  lafionem probare. 

Contrarium,iui.  16. 

* 5 Quotiejcunq;  idem  debet  tradari  in  duobtu  mdscysfufji- 

cit  prsmum fummarH  tradari  fecundum  plenarie . 

* 7 Adinor  afferens  fe  fuiffe  lafum  ex  eo,  fp  non  appelUsuit^el 

nonesi profequutus  appeUationem,ob  idq; petatrejlitu 
iionem  ad  efftdum  appelldds,  an  buiufmodi  ajfcrtto  ba- 
beatur pro  legitima  probatione.Ad  boc  quatuorfersben 
tium  referuntur  opihionei,vt  nu.  i S.  1 9.20.  ^ 2i . ... 

* i IXols prajumptio  infurgit  exlq/tonisprobatione. 

'*  % i dicit  fe  laefun]  fid  vtiq;  probaredeber  • cii 

fit  fua  intentionis  fundamentu , prout  cx- 
tat  gl.Jt  Dod.in  I.a.CdercfciniVcnd.c.j.decmpt.& 
vcn.fic  in  hac  fadi  fpeaerefponvNat.in  cof.650.nu. 
2 8. vol.4.tum  ctum,quia  Izfio  r^ularitct  f nou  pnefu 
miturct  in  minoie , aiU  probetur/  Lnam  & pofica< 


fi  minor.fF  de  iurdu.I.  venini.S. item  non  reftiraitofi) 
l.quod  fi  minor.$m6  fenipcr.ff.de  rain.  non  enim  fc^ 
quitutiminorcftyetgo  IsfusKl.l.nam  & pofiea.§.f)mi  ^ 
nor.  Bal.in  I.pcn.C-comm.diui.vbi  inquitiquod  qui* 
cunque  vult  infringere  contratium,prxfumiturma-^ 
ior,  & non  Izfus,  nifi  contrarium  prober»  & ira  fuiffe 
determinatum  in  Curia  Parlamenti  Delphinam»,  tc 
flatur  Guid.  Pap.  q.  141.  & probatur  ex  aliatis  per  lo* 
feph.Lud.inconclu.14.  verf  infertur  1 la  & idem  re* 
fpondit  Sim.de  Przt.  in  conf.  i .nu.2.1ib.  1.  C^phaldn 
conf.ii.nu.i57.vol.i.  ^ 

S Quinimo  pretium  t in  dubio prxfumirartuflS>& 

condignum,  ira  cenfuit  Bald.in  1.  per  diuerias.q.4.C. 
man.quem  fequiturNat.in allega.  couCd^o.  volu.4* 
nu.;.&lolcph.Lud.vbifupra.  i 

Verum  enim  vero,vt  non  ignoretur  modos  huiuf^ 
modi  Izfionem  probandi  feiendum  eff,primoq7  tfie 
4 der  haberi  rcfpedus  f ad  tpscclebrad contraditis , nd 
autadtemptis  anterius,  vel  pofierius,tex.efl  in  l.li  vo 
luntare.in  hn.C.de  rcfcL  vend.Sc  in  L 3.§.diui  frarres. 
ff.de  iure  fifc.c.ad  aures,  vbi  ghin  ver.tuc  dereb.eccl. 
alie,  vel  non  c,cu  diledli,de  empt.dc  vcnd.&  ibi  I mo. 
nu.i.Ang.in  auth.de  n5alic$.pc.&Saii.in  pe.  C.de 
fol.Sim.de Przt.in  allcg.cdf  x.nu.i.lib.i.qaosfcq.Ee 
refdt  Lud.inalleg.c0ncl.i4.vcrf.  infutur  i lO.Craik 
conf.  1 5 1 . nu.7.  vbi  poft  citatos  inqurr t tp  ad  proban-  • 
dum  isfionc  debet  confiderari  tempus  conrradus.u 
contrahens  fitlsfus  tempore  contradlus.nec  fu6i> 
ceret,  fi  Ixiio  exjpcll  fuperucnUTct,  prout  iterum  tdS 
Oau.rndit  coni.i  88.nu.4.&  alijquosrcfen  Gabr.  in 
tit.de  cmpr.Sc  vcnd.in  conci,  i.nu-47-  quo  loci  ppes 
infert  ynum,  quod  in  prai(i  valde  norSdum  arbitior, 
nem  pc  hoc  in  cafu  tales  debere  eligi  cflima  tores,qui 
fint  informati  de  vaiore  illius  temporis,  cx  Bcrr.coff 
3 3.col.2.vol.2.  dcquouiain  informando  libello  ma* 

fnum  verfatpcricmu,  cfl enim  libellus  fillogifmus 
.cgiftarum,  6c  confcqucntcr  non  bonus , nifi  c5pre.^ 
hendat  id,  ex  quo  de  ncceffitate  (equit  intentio  peti* 
toris,vt  per  Oldc.conf.io8.in  fi.in  hac  a&ionc  inren*. 

S tanda  debet  effe  nanatio , f 9 res  valebat  tth  rempo* 
le  venditionis  non  tempote  petitionis,  vt  docet  Bar.’ 
in  1.2.nu.i6.Cdcrcfcin.ven.dicens,id  probare  d.l.fi 
• voiuncatc,&dcniq;ita  *communitcr  cocludercom 
nes  feribentes,  fidem  facit  Burf.in  conf  249.num.i6/ 

**  V0I.J.&  in  conf  248.  nu,  1 8.  vbi  de  magis  **  coi  opi*- 
nione  attcflatur  & idem  Cag.  in  d.1.2.  pofl  num.a  1 3. 
fubdcns,quod  fi  libellus  aliter concipaeiur,  efletin* 
cptus,<Sc  fententia  fupei  illo  prolata  non  valeret. 

Illud  quod  diximus  de  probatione  Ixfionis  tpc  c6 
6 traflus.  t Amplia  nedum  procedere  in  reb.  prorani^, 
veram  Et  in  ecclefiafiicis,  ccclefia  enim  qus  pntten*. 
dit  Ixfionem,  tenet  illam  probare  tipore  contradus, 
ita  rcfpondit  Cald  in  conL  5fit.  de  rcr.pcrmu.  & laf 
in  conf  5 j^volu.i.nonenim  fequirar,  re<-hodiccft 
tantireditus.crgoolim  itfuit  Alcx.in  conf  77-ad  fi- 
ncm.nu.20.vql,  1.&  optimE  facit.Cagno.in  d-l.z.nu. 

“ 214.  quam  quidem  cQccommunem  ‘opinionem^ 
Canonifiarum , tam  in  rebus ccclefix,  quam  in  pro* 
fanis  affirmaa^t  Guid.  Pap.indct“i57. 

7 ^Nunc  limites  velim  hanc  f conci,  non  procedere, 
qn  folutio  differtur  in  rps  fiituru , dubiumque  exiflic  > 
anfolutionistpc  rcsfitminus,  vciplus  valitura, & 
venditor  non  erat  alias  venditurus  tpc  contradas  p 
vaiore  tunc  cunenrc,iflis  enim  concurrentibus  in  fi- 
bationc  lapfionis  non  attenditur  valor  temporis  con* 
tradus,  cin  ciuitarc,  & c.fi.  de  vfu.quod  quidem  pro 
fingularilimiwtioncrefcrt ibidem  Abb.im.no.nu.  *• 
?.&  Cag.in  d.l.2.num.2 1 3. ad  fi.  C.dc  tefe.  vend.poft . 
Modcr.in  d.c.  cum  diledus.  dccmpt.&  vend.&  Vc- 
ton.de  fimula.contrad.in  i.prxfum.nu.28. 

8 Secundo  l^ita  fnon ucederein  adibus  fucccfli- 

uis  refpicicntibus etiam  futura  tempora  in  his.n.quis  ' 
contradus  i pancipio  non  conuncret  Ixfione,  mhi*^ 

lOlUUJUS 
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lominus  G deinceps  ob  t6D6nim  mucarioncm  laefio* 
nS  continere  cepertt.fufficit  probatio  Iccundu  quali- 
tati prcfcntisinon  aQi  prztcriti  rpis,elt  rex.notab.  in 

c. quantode  ccnfib.idcj;  contirtnat  lac.Burng.in  l.B. 
Ode  nicroT.eccl.Albcr.de  Rofa.inl. non  dubium.O 
defer.  Anr.dcButr.in  c.quanro.nu.4,dcccnfib.5f  Uf. 
in  l.quominns.q.  i2.fF.de  Gum.Dec.in  coTi5.&  Alb. 
x0nf.i4.ad  Gncm.  na.iA 

Qum quidem  fccudam  limitorioncm/ublimita, 

9 &r^ring^roccdcrc,qnoblig.itio  cx  mera  liberali- 
uce  procc(Tit,prout  loqumir  tex.in  d.c.  quanto  fccus 
aQtiquandoobligatiocx  cauracfTctoncroOi,  vt  puta 
ex  contraihiun  quo  aliquid  hincindidatur,  vd  pro- 
mittinir,tunc.n.&  damnum, 5c  lucrum  fupcrucnicns 
non  attenditur,rcd  probatio  cft  referenda  ad  tempus 
contrafhistvtdldc mente. innoc.  in  d-c  quanto, iSc 
declarat,  ac  fcquituribi  Abb.  poft  rru.  p.  vbi  hanc  re- 
ibifiionem  multu  notab.dicit,&  Icquitur  laf.in  rcp. 

d. l.quominus.q.22.vcrf.fcdtuaducrrc,3c  pro  haede- 
ciTpofTcntquamplura  alia  fundamenta  adduci, qux 
refert  Veron.  vbifup.nu.5.cum  icq. 

xo  Tertio  intellige  hanc  ipfamconciuCfvt  probatio 
IzGonis  prxeise  non  Gt  referenda  ad  dicconitaitus, 
ied  potcG  haberi  relatio  ad  anterius,  vcl  policrius  tr- 
pusper  aliquot  dics,velmcnfcs,vrrradita  per  Bar.  in 
l.prctia  rerum. S.nonmiiia.nu.i.in  G.tf  .ad  Icg.Falcid. 
& ibi  Alex  .dcclaratiquomodo  id  procedat,  nu.  z.Sc. 

^ inter  * communes  opiniones  refert  Gab.d.  conciu.  i . 
dcempi.&  vcnd.nu.49.de  quo  etiam  Cagn.  in  d.l.i. 
nu.216.cum  fcq.C.dc  rcfc.vend.A  Veron.  de  limula. 
Gontradt.in  i.prxf.pofi  nu.28.vcrf,  tSc  quod  dixi. 

1 1 Quart6dcclara,6c  iincilige  IxGonistprobnrioncm 
debere  Heri  ad  tempus contra<^ushabiia  xHiuiatio- 
nc  pretii  communis  1 pGus  tci,noa  aut  fingularis,  Gtic 
affcdionis,vtp  Bart.de  pod.in  d.l.2.C.dexd'ci.  vid. 
vrcrq:  Imol.l.q  Roma:.Si.coh«redcs.ft'.  de  vctb/obli, 
£t  licet  Imol.contranuin  voluerit  in  e.  cuincaitfa 
dccinp.dc  vend.lo.  And.Matt.  de  Fan.  <Sc  Butr.  relati 
pcrGab.d.concluf.i  nu.lo.vcrr.contrariuin.dcemp. 
& vcnd.prior  tamen  opmio  vedoe,  actenenda  vidcr 
tut;principaliscnim  dccilid.l.z.cft,  vt  venditori l^fo 

32luccurraturt  ita  demum , G Ixliis  Gt  vitra  dimidiam 
vcn,&  iufti  prctq.vi  cx  C.agn.ibi,nu.  5.  at  verum , 6c 
iuftum  pretium  rei,  vbi  d lege , vei  llaiutonoa  cR  ta- 
xatum , dicitur  quantum  communiter  vendi  potell » 
BonGngulariicr,vt  per  Dodt.in  l.prctia  ree-  tF.ad  Icg. 
Falc.in  S G quis  agcqs,  luit,  dv  act.  & cGccommuno 

• •concl.traditCagiiind.l.i.poltnu.is.  igitur  i3tc. 

j j Quinto  declara, vt  probatio  ad  tem  pus  comravlus 
Gtde  ptctiOiConfidcrari^oncte  in  ipli  rc.ippoGto,vc 
puta  rctrouendinpni.s.Soc.tonr.248.in  G-quatiquam 
Paul.dcCaG  d.l.2.poflnu,si.vcrI.4.Jimir.C,dcrcfc. 
vcnd.tclVatusfucntDocl.  tenae  conttatiamopuuo- 
nem ,n6pc,  quod  onus  tlp re vopcndcndo ^m- minu^ 
valete  minime  faciat, qu?BYctba  idem  videniur,ac  li 
dixiffet  DociiC6i})uniier  rcncic  contrariaiVt  pet  beb; 
Sapian.in  i.addit,ad  Abb.ipc.inaliquib.cxtr,,dedc- 

♦ cim.fed  verior  3c*coujmuuis  opiniocft,quod  iipmo 
ex  tali  onere  res  mitius  valeat,  vt  cx  Abb.in  d.c.io  ali 
quib.nu.  z.  vbi  ait,feiia  pluries  de  fadorclpondifle, 
& in  hoc  multos  errare, ptout  ifhim,  & alios  quaplu- 
res  rcfcrtTiraq.de  rctra£f.  conuent.  in  ptxf.u.  nu.20. 
Gabr.d.concl.i.nu-s  t.dcanpt.&  vcnd.Cagn.l.2.nu. 
jj.Cdcpad  intcrcmptor.&.vcnd. 

X4  Secundo  fdendum  cft.t  quod  quando  petitur  fola 
ocAitutioaducrfus  obGaculu,  fuihat  femiplcna , Gue 
prxlumptjua  IsGoqis  probatio  j verum  cum  vitra  re. 
Ifitmioncm  minorintendit  aliquod  aliud  contecti , 
puta,  vt  retradetut  lentcniu,&  melius rcforinciur, 
tunc  oportet  plene  l^fioncm  probarcGta  Inno-ieferc 
c.tumcx  litcns.port  nu.7.vcrlTcdinillocafu.  exira. 
de  rclht.in  intcgr.faciunt  tr.adita  per  Bart.  in  d.l.nain 
& poltcd.^.G  minor.polt  nu.  7. ff.de  mteiur.  vbi, quod 


in  ifk)  iudicio,quoquxtitur,an  ritinor'fUl*Gfs , faci- 
lior  probatio  requiritur,  an  hahc.i'  p obationem,vcl 
nonifufficit  cnim,quod  offendat  mdici  pr^limipiiu^, 
q>  Hii  norpomifTctprobarCraddcns  iff  as  probationes, 
qux  Gunt  hic, no  facere  plenam  Hdem  in  caufa  prin- 
cipali. Ad  q»comprobadum  adducitur  regula , quod 
1 5 quoticlcuncj, fidem  d5i  iradlari  in  duob.iudicijs.fuf. 
ficit  priinu  lummaneiradari, deinde  plenarie. 
ibid.ff.adcxhib.l.ficotpe.C.dcrcmiTpig.Bal.inl.pr^ 
fcrip.C.G  con.ius,  vel  vtil.pub.Canoiii  ff^.c.fu  per  iite 
ris.  cxtt.de rcfcrip.iaT  in d.S.fi  mmor.col.4  dicens, 
hanc  cflcbonamtcguIa.Pcir.Bcnint.decif.S5.iiu,2, 

.16  Alijvcro  dicunr,f  quod  fcmperrequiratiir  plena 
probatio,  in  qua  opinione  videtur  rcGdcrc  Innoc.  in 
d.c.cumexlitcris.poff  nu.7.vcrfcgonoiicredo.cxtr, 
dereff-in  intcg.Sc  icq.ibi  Abb.  poli  nn.  i6.per  tcxc.i, 
**&  inc,cxlit.co.ti.&  hanc  cJfc  magis* *c6em  opinio- 
nem reffatur  Pctr.Bcnint.ddccil.85.  nu,  9. 

Verum  antequam  ad  alia  tranlcamus.vnum  aliud 
te  IcUc  volo  in  h.^  maicria  probationis  IxGonis.qd 

17  eff,an  miiiorfaflcrcnslefuiflclaifum  ex  coqiiod  n6 
appcIlauit,vcln6effprolequutusappclIarionem.  ob 
idqipetitreffitutiqncadeftetlu  appcllandi.iiix.tcxt. 
ini. Se  G Gncdolo.§.itcGnoii  prouocauit.lfde  mino. 
25.ann  huiulmodialfcrtioliaocaf  ^ legitima  proba. 

£t  111  hoc  Iciasquatuor  cxtitiflcopy;iiOiies ; quarfi 

18  prima  fuir,f  quod  G certum  cft  non  expedire  minori 
appcllarc,quia  certum  clt  de  non  iurc  ipfius  minori.s, 
tuiic  non  datur  ic(hturio,lia  vero  in  id  Jiibitatur.prc 
liimituriaitus  ,Sc  ciusalfcrtio  habetur  pro  Gitficicnti 
probatione, ita  Bart.in  I.H.nu.io.C.inquibuscafibus 
reff  it.in  integ.non  cftnccefliSc  ibi  Aog.col.fin.  Gab. 
(ii.de.miiiQ.concl.z.nuiii.z. 

ip.  Secunda  Giitupiniodiffingucntium  f inter  mino- 
rcm,a61orcm,  Se  reum. Nam  Gquide  iiiinorcftacfor 
non  icftituitunniG  prober  de  interefle  aliter,  quam 
affertioncniiGii  autem  reus,cx  co,quod  omilit  appel- 
lare,cen(crurla;lus,Se  reffituifur.ablq,  vltcriori  Ixlio- 
nis.prPbationc,ita  > ulg.d.i.G.Cin  quibus  caGbusrc- 
^tptiono  cft  neccTin  d.i.ai,Sc  polt»d.§.li  min.fFd* 
iurciur.Paul.dcCaffr.d.l.ri.nu.5.dicens,quodhx‘ccft 
ipla  veritas, Se  fausatquam,  Stluffctabilc  dixit  Alex, 
d.l.nain  Se  poltea.  S.G  minor,  poit  iiu.p.tFdc  iureiur.  • 
idaii  Alcx.conf.ho.poff  nu.i  3dib.7.Gabr.  tit.de  ml- 
i)Mib.concluT  2.  nuin.e. 

ilo  . Tertia  fairopiniotPaul.de  Gaftr.d.S.Gminor.ntt 
7,quod  aut  alscucrans  Ic  laf  um,cft  niiiiorv  ctiion  re- 
quiritur alia  probatioiaut  eff  maiot  petens  rellicutior 
ficcx  claufula  geiierali,3e  tunc  tenetur  faltcinsuina)' 
he  probare  qu.od  foiicr  luffa  canlk.m  ,diccns  infiipex 
fe  ua  in  maiore  vidilsc  Icruari  Irf  Cuna  Romana. 

21.  opinio eff»tquodrion dicatur Izliisco ipfo 

~ quodnoa  appcllauit  * lcc[  ncccffc  haba  probare  tale 
quid  propter, quod  in  cafu  appellationis  deberet  vin 
cerc,i|2lUu;an.d.l.nam  Se  poffei-§.Gminor.nu.6.Cc- 
quirur‘Al«x.'ConT3  5-ad  fi.verf2.1ib.5.conr2x.  nu.9. 

* lib.t.Se  con^.8o.nu.^llb.7.Se  hanc  efle'communcm 
opinionertvl^tffamin  icffatur  laTd-^.  G minor,  coi. 
pcnuk.Rol.a  Val.coT';  3.nmn.42.cnm  feq.volum.z. 

^ Qabd.condu.z.nu.i.  qnibus  proxime  accedunt  era- J) 
djta  per  eundem  GaHr.llibd  cu.de  miiionb.  conci.  i.~ 
pcttotbnTicflicct  Bart.  d.  S.G  minor.  Gbi  ipG  parum 
conffans  vidcacur,vtcx  relatis fupra  in  prima  oppoiH 
. tioiic.Se  inhac  vltima,  poterit  tamen  foedcrcaiftin- 
flionis,quxexetiisdi^isfacil^.coUigi  poterit, conci  * 
liari,  vt  per  Nicd.Placen.in  fuisconco1d.nu.229. 

22  £lsct  tandem  hoc  in  loc odiendum, fquod  ex  pro-  - 
. batioae  IxGonis  iiifurgit etiam prsfuinptio doli  per 
lexc.in  1.  G lupcrffirc . C.  de  dolo.  1.  G de  mcis.S.rccc-  • 
piisc.l.fcd  G in  fetuum. S. (i  quis  ludcx.ft'.  de  arbitr.  Se 
not.Bald.inconfaij,  punctus  talis  eff  fubiiumcr.  2. 
volum.2.5e  inconf.  780.prxmitto.adHn.  volmn,  i. 

& in  coaGl.i  53.ftatutum,  quod  .prohibet.  voium..z, 

, SeconT 


lofephi  Mafcardi  • 


8c  een/'.  f 5 -ia  fin.voL  s .8c  a liis.<^os  conectit  Cnu.in 
conr.14a.nu.a1  jclaliusBurra.incoiira4S.na.5.'3i:(<. 
vol.  ;,venim  cum  fupcriusio  condalio.dolus,  longi 
latcqi  idadhim  Iit,  illuc  leicijcett  ccnfui. 

C OV  C LFS  I 0 DCCCCLXmi. 

ARGVMENTVM. 

Ibicum  quem  effe  in  dubio  przfumi , adeo 
vt  contrarium  aflerenci  onus  probandi  in 
cumbat . 

SVMMARIVM. 

'X 

1 QuahUt^U£»MturaUtnuuJlboimm,fa^lfiradiJtfrs- 

fumitur. 

2 LMcum^utmt£iindubuiprffmmihBrftumftut£*fltrkA 

affirtnti  tmui  probandi  intumbii. 

3 CitTuatm  probMh  eoram  tuditi  ittleJUHieo  &rx  ix&rf . 

4 ludtx  Lutus  ijleompttinsvbi  fit  «miroutrjUd*  bubitu 

cUrkaii  tantttmfVtl  ton/uru. 

1 n f Q q^aiitasaf  qux  naturalttcr  ineft  huomi* 
U l<i  ni,fci7ipcradcrtcpracfumitur.  glo.inc.fi 

foric  de  elcd.  in  6.dc  lar^pcr  Alc.dc  pr^fumi  reg.  i.in 

2 dubio Uicum  quem  tcHc  prarfiimi » docuit Cardi.  in 
repe.c.pcrpendimusidc:  fcnren.  czc.  quem  adducic^c 
fcquit  Dec.in  cotiT.  ia5.nu.6.  dc  fi  quis  excipiendo  di 
cat  elTc  cieric(i>pfobarc  deberdnnoin  c.  fu  per  hu>  de 
accuf.in  fi.  Abb.in  c.bonar>il  i.col  pcn.  dc  cicc.  & in 
c.i.coi.i.delitiscont.ad  iddfiertr.  conf.)07.nu.7.1i. 
a.Bcilon.coof.57«nu.6.Rip.inc.dcccmimu.s,nu.4.de 

3 iud.\d?i  ct  ponit  coram  quciudicej  debeat  ^eri  pro* 
* bacio  clericatus,  Sc  ex  * communi  Dororum  ienren 

tia  in  c.  (I  iudexlaicos  de  fetit.  excom.  in  6.  dicit  fieri 
debere  coram  iudiccecdenaftico,ad  quo  t etiam  ad 
ducitBal.inl.fiqua  pacalumniam.C.dc  cpif.de  cie. 
dc  Fulg.in  conf.  1 io.incip.przfup.  flatat. 

carneo  declarandum  eltnon  procederet  vbi 

4 leQetcomroaerfiadc  habitu cldicalitantfj.vcl  ton 
furattunc  enim  iodex  laicus  erit  competen$,vt  in  cd* 
tingentia  fafl  i decifum  fuit  inparlamentoDcltina* 
nistdccif  iiS.refleGuid.  Pap.quiidemcOnfuluitin 
conf  1 10.  nu.a.  dc  probat  Rip.  loco  citaro,  vbi  etiam 
adducit  Gemin.in  c.  ide  clerico  coniug.  in  6.dc  Soci 
conf  1 xi.col. ^lib.  i.dc  idem  tenet  nouilTifnc  Clar.in 
pra£t.criinli.fi.q.id.vcrfdiiidencum>  adh.dcvcffi. 
rcgularitr.  * 

Reliqua  ^ huic  condufiont  defunt  fupple  ex  plii> 
hb-condufiomb.ponus  fupra  in  verbotcleiicatus. 

C LFS  / O DCCCCLXFi 

ARGVMENTVM* 

Quando  pofTitadniitei , vfelnon  laicus  in  te* 
(limonium  contra  clericum  incaufaerL- 
mmali. 

s r M M A R I V M. 

1 iMcuisnUftirtnnmmtontraeUrieumincaufiitriminali 
non  admittitur. 

X Laicus  in  ufiimomum  citra  clericum  fimpiUiter  tonfieru 
tum  m caujk  criminali  non  admittitur, 
i Laicorum  ttflssem  di^s  non faciUHt  inditium  ad  mturi 
contra  clericum. 

CQntr,nu,^.Qo9(ilj0.i , 


6 Luteus mufiemompm contra cktkmum  defiRSckrkO^ 

rum  in  «aufa  criminali  nap  admittitur  .'Comrjm.j.  1 

S  Laicus  in  tefismornum  contra  clericum  admettitter  in  dtU 

£ist  natorys. 

9 Lascusintefismomumcoittratlericumineaufaerimmalb 

admittiturtyaando  t^mrptr  viam  mymfithms. 

10  Lasems  in  tefiimonmm  contra  clericum  admttdur^^^ 

do  agitsar  di  crimine  UCamaeefiatis.  » 

1 1 Lauus  in  tefiimoaimm admittitur  contradeficumisacri 

rmnefimomu.  >.  ? 

1 2 Laicus  in  tcftimonmm  adsn^i^  contra  elerieum,  quan 

do  editur  dt  crimine  burefii. 

1 3 Laicus  in  teftimonium  contra  clericum  admittitur  iu  eum 

fu  crmsnaU,qua»doiBa  agitur  eiuileter. 

^ T 51 1 P 1 1 rT^  teflimonium  t cotra  clericum 
XudlCLIliJ  incaufa criminali  efle admirten* 
ddtiuxta  facros  canones  prohibet  Alex. 3.  in  ede  c^- 

* cero4c  cc{lib.&  Ibi  oes  * fcribcnies,dc  nepos  de  inon* 
te  io  fuocrac.deicflib.nu.  1 5 3>  & Aufrer.  in  co.rrad. 
nu.6 1. in  verbo  laicus, dc  Alb.  dc  Malet.  infuotrada. 
dc  ccfli  b.c.  s • nu.j  9.Crot.eo.  crac.in  3 .part.nu.  3 9.quo 
in  locoduas  rationes  huius  condunonis  adducit. 

X Hanc  theond.  f ampliare  porerjs,pcoccdcre  (t  ia 

clericis fiinpliater  tonmratis iu  voluerunt  Domi.de 
Pnepof.in  c.ficut  facerdos,  x.q.7-  dc  Feli. in  d.c.de  cat* 
tero  in  prin.de  tdlib.  per  illum  tcx.iun^oc.clcricos» 
2i.diflin^io.&  ibigl.in  verb.Pfilmiflatdcc. 

3 Sccundoampliathancipfam  conci,  adeo  proce* 
dere,  vt  nec  quidedffla  laicorum  teftium  fadant in- 
dicium ad  torturam  contra  dericum , ira  cdfulcndo 
refponditlo.  Bape.  Fcirct.inconf.  138.nu.13dib.1xx 
doiiir.  Arc.i  n d.c.de  ortcro,col.  1. 

4 Contrarium  t thtenuitex  allegacisSceph.Aufier. 
in  ftx>  tradi,  dc  tcfiib.in  praeci.  nu.  d 1 . in  ver.  laicus,dc 
per  AbUancccu ind.c.dccaecero>pcrgl.not. inl.ca* 
pite  quinto.fF.de  adult.  quam  opinionem  6t  fcquitur 
idedio  Acet.  lo.Crot.vbifupu  nu.6i.de  fcq. 

3 Hanc  repugnantiam  potes  condiiare , t vt  opinio 

Abba.dc  Fcii.ac  aliorum  procedat»  qn  laici  dcfiwnuc 
fuper  veritate  criminis  contra  cleri  cum, nam  co  calk 
pp  iuris  prohibitionem  attenta  laicorum  inhabiJita*  , 
tefolfi  fadunt  indiciQ,  fed  cfh  deponunr fup  indiciji 
remociSiilla  indida  n6  probant  ex  depofinooe  laico 
td, ita  conciliat  lo.  Bape.  Ferrer.in  dxonf.i /s.nu.  14. 

6 . 0^uoamplia,tvcetiamcoiidufjoprcKCdatia 
defedlum  clericorum  vt  puta  quia  in  lococommifli 
dciidtinoa  extern  alij  dcrid,<Bti  habeant  deponere»'  * 
dcpolllnr  fuper  fadto examinari,  ita  cudit  Arc.  ind. 

* cac  extero, col.i.  vbi  tcflamseft  de  * communi  opn* 
nioncA  ibi  etiam  fcquitur  Fcl.de  refert  feq.lo.Bapu 
Ferre.ind.conf138.nu.il. 

7 Coiun  hancopinionS  t tenuk  Abb.  io  d.cde  cx^ 
tero,quemfequuri  rumSoc.mrcg.i8i.m;.faUenAc 
Mar.in  d.l.de  minoit,in  prin.fF.de  quxRcol.p.dc  Air 
frer.in  fuo  trac.de  tcfli.nu.6 1 . verbJaicus,  vcrii.fallit 
primo, dc  larius  pcc  Crot.co.trad1.de  tcfli.par.  i-ntira. 
di.vbi  rcfpondic  ad  rationes  Arer. 

Nunc  aurem  limicabisconcl.  principaldnon  pro«» 

8 cedere  t in  delidis  nororiis,  ex  dodir.  Abb.in  d.  edo» 
c^(cro,p  tex.in  c.cu  dilc^i  dc  puucano.qud  fcquutl 
liint  Crot.vbi  fup.nu.67.de  Aufr.fub  co.  ou.6i.verfx» 
limita, dc  lo.Ba^.Fcrrct.in  conf  366.nu.10.vol.!. 

9 Secundolimitanonproccdcrcifqnagitperviani 
inquifitionis,  qatunc  admittuntur  laid,  ira  cdfuluic 
Fed.de  Senis  in  conf  14.  que  fcquutuscfi  Crot.vbi  fix 
pra.nu.64.de  Fcrtct.in  allcg., conf  366.nu.10.  vol.  1. 

10  Tcrriolimita minime quoq, procedere, tquando 
ancur  de  crimine  Ixfe  maieft.  n6  mne  admictunt  gl. 
clt  in  c.cum  P.  dc  acc.quam  ref^do  fcquitur  Man. 
Laud£.in  trac.de  crim.l^lx  maic.qi7.de  Nico.Boa. 
in  trada.de  icditio.in  vlt.pr4ftmponro,fub  nu.6.Nc- 

pos  dc  moot*  AU>an.iA  fuo  uadidc  tC^.nu.  153. 


De  probationib.  GoncluCDCCCCLXVL  i6i 


XI  Quartolimitinon habere  iocumtincrimincSU 
inonr2>cfltexanc.tata.dcbimon.&  inc.Saccrdotes» 
2.q.7>&  gl.  in  d.ccum  P.  dcaccurat.  fic  mcminicNc* 
posdc  Mon.Alba.vbi  liipra  prarcir.nu.i^j.dc  Aufre. 
in  eodcmmettra^.inverbOiIaicus.vcrr.quinto  Imn* 
tatur,&  Cror.in  fuotrad./.par.nu.d. 

'la  Quinto  limita  nonproccdcrcif  H agcrctucdc  cri- 
mine hzrcnsi  ex  allegatis  per  Crot.  vbi  luprai  nu.  6o. 
dcNeposdeMon.  nu.i$3> 

i j Sexto  fallit  hxc  nollra  concIuliOt  f quando  caufa 
agiturciuilitcr>quia  tunc laici  admittuntur,  per  cap. 
quoniam  cotra,de  teQib.ita  nor.Cror.  vbi  lupra  part 
j.nu.65.ScOmpcg.in  lliOtrad.de  tdbb.rcgul.ps.&i 

» Vinius  dc' communi  opinione,  verfrdltlicari  pol- 
i\int,&  (cribentes  in  d-c  dc  exceroiquibus  in  locis  fa- 
tis abundi  traditur  materia. 

£0^C  LVS  ! 0 DCCCCLWL 

ARGVMENTVM. 

l.audum  atbiui»  arbitratoris  prxfumi  rite 
fuiife latum, & quoufqueid fu  verum. 

%V  M M AR  l V M. 

% Laudum  arbitrif  i7  arbttraUtrit  ritt  latum  fuije  prafu- 
m$tur, 

A Laudum prajitniitnr rite htumfittjif  ne  dumvbiemolo 
gatum^  appriebatumfuerit  perparte$ijidetutmjiab* 
eo  'redamatum fuerit, 

Contrarium. Hu.^ 

3  Laudum  iniquum  probandi  ah^o^qui  ab  ipfo  laudo  reda- 
mat  tbeoriea  d Bar.  tradita. 

3 Laudum  rite  latum  prafumstur  etiam  ifbi  ditium  Jh  de 
nulUtate  laudi. 

A LaUdumarbitri  lieetrite  Utum  fuijpt  prafumatur  ,non 
tamen  laudum  arburatortt. 

Qontrariumant.^, 

% Laudum  ritt  latum  non prafumitur  yfl  vttr a contenta  in 
eompromt^o  arbiter tvel  arbitrator  manum  appofuerit. 

p Limitata  eaufalimitatumproducit  e^'c£lum. 

loLaudum riulatumnonprafumitur  ,Jtom$Jfa  fueritper 
« arbitrum  caufa  eognttio  laudum  Jit  promulgatum 

• partibut  non  prafcnttbut. 

Contranmn.»u,\i,  \- 

I T ^^l^‘^>’t&al'blt^ato^b^itef^e- 

A-.  « U U LIH / ^cq#^ latum  fui fi'e  mris przlum 
fitione  probariicft  tcx.quem  oes allegant  m c.  nifi  cf 
fctjde  prxbcnd.  cumsientcnrizauihorfuit  Dyn.in 
conf. i 3.Thotomous,col.3  vcrflupcr i.  que  fcqimti 
funt  Ant-dc  Butr.  in  c.  quoniam  contra, nu.  59>  dc  m 
c.in  prxremia>nu.  i j .verf.  & hxc  omnra,  vbi  ct  Abb. 
fui.i  t.dcrcnunciar.&inc.cum  dTcC)in  i notab.de 
prxbdc  ibi  Imo.in  x.notab.  Abb.indc.quoniam  c6* 

• trainu.28.Dcc.nu.i7+.vbi  hanc  dicit  *c6cin.  Fcl.nu. 
7}.verl.fcxMconclufio.dcprobat.  Ronu.inl.  Icien- 
dum, nu.ii.tf.dcvcrb.obh.se  ibi  Alcx.nu.ii.Bald.in 
l.vndcliN«rux,nu.i.vcrf.itcmnoraitf.  profoc  Alc. 
conf.tip.nu.2i.lib.i-Dec.conf.J7T.nu.2.vcrf.lccun- 
do,qtioadfommajTi.  vbi  multos  allegat  in  bincfcn- 
tcniiajPrxpor.inrub.dcappcInuni./O.vcrl.prxdicfa 
tfxParirconr.45m«.9t«  hb.i.Bu[r.conf.^2.nu.t.  verf. 
primo  quiaiBar.inl.nfocictaccm,  arbitrorum,  nu. 
2i5'.cum  feq.ff. profoc.  & Ibi.  Sal.q.  lo.  Abb.conl.64. 
nn.5  .Itb.  I ,Soc.conf.82.num.  1 .1  ib.  I .Ncuiz.in  conf.7. 
nu.5.^rn.conf.22i.col.4.  vcrf.quodvf  voi.i.Cald. 
Jh  conf. 5.in princ.de  incolum.i.infin.vcrf.&  in  hoc 
fcneo.dc  atbitr.Alb.mconfii.<54*€<H.2.vctric.ledhis 
xionobftautibuS)ColuiD.i.Aict.conlU.50.col-pcnul. 


verfi.  circa  vero  tertium. 

primo  amplia  hanc  commonem  conclulionem 

i vcndicarc  libi  locum, t nedum  vbi  cmologatnmfic 
approbatum  fuerit  laudum  perpartes,  verum  ciiani 
11  ab  eo  reclamatum  fuent,  illud  dicendo  iniqnnm, 

3c  reducit  ad  arbitnmn  boni  viri  petendo,  ita  rclpon 
dit  Dyain allegat. confli ;.&  Bar.ind.l.  filbcier.v 
tcm,§..irbiiratorJm,nu.2$.cum  feq.lf.profbc.  trades 

J thcoricam  prabandi  t laudum  iniquum  abeo, qui 
ab  ipfo  laudo  reclamat.  Idem  voluit  Abb.  incof.  6;. 
nu.  j.Prxpof.  in  d.rubr.  dcappcll.nu.?.  verf.  prxdiCta 
tamen,  Bal.in  d.l-vndcriNcrux,nu.2.  vcrlitcm  not. 
Caldcr.in  conf  y.tit-dcatbii.Card. in  conf.  140.  rcfpo 
demus  ad  prxmifla,in  i.dubio.fcquiiur  Fclyn.incap. 
quoniam  comra,nu.37-vcrf  fed  conirariumtcnct.de 
probac.vbi  hanc  conclufioncm  firm.it  rarionibus,  & 
auihoritatibus. 

4 Contra  tamen  f huiufmodi  ampliationem  renue- 
runt Abb.  3:  Ant.  dc  Biir.ind.c.  quoniam  contra, & 
idem  Anr,in  d-c-in  prxfentia,coI.pcn.verf.Hxc  om- 
nia proccdunt.dercminciat.5c  ind.conf.  j4.5c  Alex, 
in  conf  1 ip.coi.s.Sc  rt.vol.s.&  in  conf  i ly. colum. y. 
vol.y.prour  etia^ftefert  Dec.  ih  d.c.  quoniam  cotra, 
nu.  186.  afferens  lamcnphmamopinioncm  cllcma- 

“ *gis  communem  ex  ibidem  a Jdudiis. 

5 Secundo  amplia  procedere  etiam,  | vbi  di<!f  nrh  fit 
dc  nulliiarc  laudi , dum  enim  cognoicitur  de  huiuf- 
modinullitaic  «pro  laudo  cciam  prxfumiiur.Burr.in 
nllcg.a.  conf.  ?2.nu.2.vcrli.  non  obftantibus,  Prxpof. 
in  rubi.deappcllat.nu.?o. 

6 primo hmita non  procedereiniaudotarbitrato- 
ris.  Nam-lica  arbiter  fit  inflariudicis,  i.  I.  tf.de  arbi- 
tris, qui  rex.  imelligirur,  quoad  ordinem  indicii  tan* 
tum,vt  per  Nateonf  1 1.  num.4,vcrf  cft  bene  verum^ 
vol.^.  tamen  in  arbitracorcitbmilicar^  non  potclf» 
cum  nullum  ordinem  in  cognitione  c^ufx  fenure 
teneatur.  lnnocen.in<ap.Quintau.iUiSinu.  3-dciurc- 
iur:AmodcBur.ibidem,nuni.27.vbiauni  Abb.nu. 
SK&fiaidrin  i.tdciii  Pomponius, ^.rccepiffe, 4.  tf.dc^ar 
birr.&inl.fiQ.num.i9.Cdccoinrahcn.cmpt.Bar.in 
d.l.  fi  focictatcin,§.arbitr.uorum,  ft.profoc.  Anc  de 
Butr.inconf  24-(^xiboh^c.coiuin.9.vcrr.c]uinimo 
attentari  pofVct,  quem  fcquitur  Alex,  in  conf.i  i p.in 
fin.volum.2. 

7 Contrarium  tamc  t vidcniT  fcqui  Dcc.in  d.c.quo^ 
niam  contra,  num.  184.  exibidem  dcduClis,  allcicns 

* illam  clTc  * communem  opinionem. 

8 Primo  limita , vt  minime  procedat , t fi  vitra  con- 
tenta in  comptoiniffo  arbiter  vel  arbitrator  manum 
appofUcrir:  tunc  enim  nedum  pro  huiurmodi  laudo 
non  prxfumrtur;quinimocftmfllum,Angc-in  conf 
2i9.num.8.Curt.lcn.conf3  ».n«m.4Aic.  depriium 
ptio.  reg.2.  prxfumpt.i  3.  cuiuslimirationisca  cfi  ra- 

p tio, quia  limitata  caufaf  Itmitamm  producit  cfieclu, 
1. age  cum  Gcmini.mo.C.dccranfad.&ibi  Ialo.5c 
Deci,  caufa  aurem  clBciensSc  produdiiia  authorita 
tisarbitri  fuit compromiiTmn. I. non  diflinguemus, 
S.dcotiicio,ff.dc  arbirr.Vlrra  igitur  conccfTa  in  coin 
piomillb  nihil  h.ibct  authoriraris.  hanequidem  li^ 

* mitationem  tenent  * omnes  Dod.in  d.c.  C^nuual 
Iis,deuirciur. 

10  Terno  Videtur  pofle  hxc  concliifio  limitari  >f  vi 
non  procedat, Ii  omifla  fuerit  per  arbitrum  caulx  c^ 
gnino,5c  laudum  fit  promulgatum  pambus  non  pm 
lentibus, per  didla  Bal.ini.fi.nu.i7.cuitt  Icq-  C-dcc6 
trah.cmpt.5cinl.pro!ar5,nu.i7.vcrfquxrit  hic  Bmc. 
C.dc  fcnc.Sc  imcrloc.  omn.iud- 

11  CotTtiaria  t tamen  pars  videtur  renenda.  N.am 
Dynus,  qui  fuit  aulhor  huius  fentcnrix  , vt  omn& 

* " referunt,  dicit,  quod  pro  laudo  prxfummu-.quod 
fuerit  iuftc  latum , 5c  intcrucnerint  omnia  Iblcm- 
nia , ficutin  fententia  :idcm  dicit  Alex,  in  1.  luen- 
dum,num.22.fF.de  vcibo.oblig.vbi  dilputancoluuw 

ioftpbi  MafeardipVol.i.  X quxiUo- 


lolephi  Mafcardi 


quxftionem  prop<MiIt  ia  hunc  modu,  quod  Hcut  pnt 
fumicpro  fenrcntia,quod  fic  Ibiemnircr  Ura» 

Hcr^prolaudo  ln  eandem  Tcntcntiiiuir  Roma, 
quemtefert  Alcx.quoslequutifuntFcly.md.c  quo- 
niam c6tra,nu.  J7.vcrf.6.concl.  de  proba,  de  4bi  Dee. 
eu.  184-  & ne  libi  inuiccm  repugnare  pucespcitacos 
I>o<^orcs,dica5)quod  Bal.  & alti  in  conmriu  dlcga- 
ti  t non  dicunt  q>  non  preCumarur  pro  laudo  • fed  di- 
rpmando, an  arbitrator  poltirdcDcnircadcxpcdirio- 
nem  negotii  fibi  commtin  ndauditis  partibusi  (Se  co- 
gnita caufa  in  hoc  inliliunt.q»  noni  maxime  Ii  lIi  fu- 
pet  lirCidc  vitra  prxd.id  tenei  Alcx.in  d.l.H  quis  arbi’ 
traniiif  de  vcrbo.obli.  quod  cllquid  diucrfuin  nbcoi 
de  quo  nosquxrimus . N am  polfquam  conliabit , 7 
no  inrcrucherit  hzc  qualisqualis  caulx  cognitio  cec 
tHaudumcrirnnilum.vc  per  Bal.Rom.Alcx.de  Fcl. 
ac  Dcc.vbi  fupra.led  cumdehoccognofcitur^prziu 
mitur  pro  laudo,  & hoc  de  quo  nos  quzrimos. 

(;o  V e LV  S I O DCCCCLXVIL 
ARGVMENTVM. 

Laudum  quando  pra;rumatur,  vel  non  prae, 
fumatur  emologacum. 

SVMMARiyjU. 

1 Laudumnon  pr^fumituremologAtum  ptr  taciturnUatf 

dtcem  ditrum^me  anni.poJiquatn  latum fturit. 

2 Laudum  non  prafun/iturimotogatttm,qu£dopart*spro’ 

mtjijentab  ipfo  Ltudo,antequam  latum  eJrtiMon  rtHa^ 
mare,vtl pturt  rtdtdhomm  ad  arbttriMm  boni  viri. 

pif*^  diximusinpriori ainpliat.przced.con 
^ ^ ^ clu(tonis;nedu  pro  laudo prxlumi,qa 

ell  e mologatum  1 verum  etiam  qo  ab  eo  fuerit  recla- 
matum : nunc  brcuKervrdicendumrquandoprxlu- 
m.itur,vci  non  przfumatur  einologarum.de  dfqaod 

1 id  non  probatiirpcrtaciturnirardtdecddicruininec 
an:  i poAq  latum  fuerit, quinimoabeopoten recla- 
mari,de  illius  redudio  peti  vfq  ad  3o.ann06iita  AnL 
dcBiur-iu  c.Quinrauallisinu.ao.de  nu.ip.  deiurciur. 
Cyn.de  Alixr.  de  Rofa.  in  l.focictarcm.  S.arbiirorti, 
jf.pro  focio,d(  ibi  Bal.nu.  3.  vcrl.dicitInnoc.de  idem 
inl.li.nu-34.C.Hccomrah  cmp.Soc.conf.aio-nu.T. 
jib.2- vbi  multo'^  ad  id  allegati  de  hanc  candcnrdicic 

* *communcmopinioncmFrancif.dcAlbcrg.  in  I.fi 
quisarbirtatu.if.dcverb.  obLi.Ang.incoo^j  M.mi.a. 
Alcx.conf.py.nu.ij.vcrr.  fcdtencndocommuncm. 

* lib.a.vbi  hancdicit*communcm.  Dccuconl.  ;p.nu. 

* d.vcrl  depraidid.!  sbideipl'ehancdiat*co(ninunc 
Lanfran.de  Oria,  in  crad  de  arbit.  q.20.  vbi  hanc  di* 

* ctt*communem  Dod.feiucntiam. 

Haiicquii.icm  conclulioncm  velim  ampliari crid 

2 procedere, partes  l.pmililTentab  iplbUudo  anicj 
iatuin  clict>non  redamare , vei  petere  redudionem 
ad  arhiirium  boni  v iri : quia  et  tunc  non  prxfumitur, 
nec  Probatur cmologatum,  imo perquaiDCUoqicau 
telam  ,dc  promiiljoncm  non  pot  approbari, amcq  la- 
tum fuerit,  Abb.mc.Quinrauallisi  nu.32.in  fi  vbi  di- 
cit,qr  effufa  verba  compromittentium  ptobaia  fuere 
cb  conndentiam  q habebant  in  aibitrum,de  vr  apud 
cum  caprarcntbcncuolennam , quate  eu  pqflca  ap- 
paredt  Ixli enormiter,  in  hac ndeonfennUe dicunt* 
arg  e 4 de  lurciu  l.  (i  libertus,  la  s-fT.deopcr.Iibcrt.l. 
creditor,^  Lucius, d inand.de  c.cO  venillcnr,dc  inlli. 
Ant.de  Buir.in  d.c.Quintauallis, nu.44.de  iureiuran. 
Bai.m I.h.nu-4i  C-dc conrrah.  eiiu>i.& l.cum  antea* 
tiu.2.dc  ^.C.dc  arbit.Bar.in  d.Ui  focictarem,$.arbt- 
trorum,nu.24.tf.pio  foc.Bal.in  UI  vnas,§. illud, nu.j. 
ff.  depad.  vbi  dicit , 9 ira  fcruanc  aduocati.  Burr.  in 
com.24.nuin.d.Fau.deCaR.coaf.a5>.pjimo,dcance 


omoia.lib.a.fccundum  noaam  impreBioncni.  Ang. 
conf  i72.nu.2.itc  Paul.de  CaiheonfTo.quia  fruftra, 
* oum.i.lib.i.vbidicir,quod ita ic habet* communit 
opinio,dcobreruatuia.Anch.con('io8.nu.t  i.vcrfic. 

item  de  pado.  Roma,  confqo.  Vifo  rhcmarc,vcrf.4. 
idem  probamnDcc.conf  1 < .nu.6.  de  conii  j9.nu.6.dc 
conil6o.nu.a.  de  conf.84.nu47.l1b.  j. 

COVCLVStO  DCCCCLXVUl. 

ARGVMENTVM. 

Quibus  incafibus  przfumacur  legatu  fadii 
fuilTe  contempladone  eius , cui  fit,  &in 
quibus  non. 

S  V M M A’R^l  V M. 

1 LtgatumprafumiturfadiumconttmpUthmeriutjCttifit. 

2 Ugatumfa^um  Epifcopo^rafumiturfaUum  conttwpU 

tiotu  eecltfia. 

$ Jjgatum fafium  Bpifet^-,  quamuis  non  UgitimOfpraJit-- 
miturfaPlutn  contemplstiont  eechfia. 

4 LtgJtum  rtilori  eecU/uttfiut  cuilibet  clerico  admim 

firationem  babenti,  prajumitur foBum  ccmtemplam  • 
nttccUjia, 

5 Legatum  Epijcopo,reilorwt  fadiu  etiam  expreto  nomint 

proprio  iiUm,  jprajiemitur faflU  contf piatione  mtefia, 

6 Ligatum  EpifcopofaShem  ab  ipfiiuconfanguineotveiami 

• cot  Epifeopi  contemplatione prafumiturjadium. 

7 Legatum  faflS  Epicopo  f ipJiuscontemplari<mepvafunH> 

tur  failum^tffetbtnemeritm  illius , qui  rtliqmt  * licet 
non Jk  conjanguineus. 

S Legatum  fahum  EpifcopoabahipJmsconfangsuruoU  Jt 
tn  legato  tanti  effet  txprtffum  nomen  dsgnstatis.contf- 
piatione perjonp  pra/semitur  relidlum. 
p Legatum  foAum  Epo  ab  tpjmt  eonfangttmeo  1 vel  amite 
'contemplatione  ecclejif prafutniiur fi^ium^qi  exprxjla 
caufa fai:t  -em  ammajotlfauortmecclefU  reipieeret. 
to  Legatum facium  Efo  ab  tpfius  confanguineo^  "uelamicOt 
Epifeopi  contemplatione prafumitur faehem  ftd  ipfi 
Eptfeopo  ineumht  onus  probandi  bane  confanguinua 
ttnifVelai.icitiam. 

11  Ligati  calicis, velpatenpfailum  Epo,Ucetabeius  eonfast 

guineoyconfemplatione  tamfeccl^a  praJumitfafiiM. 

12  Legatum faPlum  citrico  non  babentiprfiattonStveladdd 

nif  ratione  ectUJui  fue  ab  extraneo  Jtut  eonfanguineot 
ftmperprafumstur  relifhtm  contev^tioneperfona^ 

1 3 Jugatum  reliJlu  canomto  alicuius  ecclejia  * ipji  canonico, 

non  ecclejia  reliPium  ctnfetur. 

1 4 Legatum  rthdlum  canonico  alicuius  eccleftp  indefinite, vri 

omnibus  canonicis  vniuerjdiiter\  coatemptatsone  eccle 
fia faditsm prafumitur. 

Contrar.nu.  i yConcil.nu.i6> 

17  Jugatum  relidium  canonicis  alscuim  eeclfia,colhgio,  vd 
capitulo,  non  autem fingulis  perfonit  rtliUum prafurm 
tur.  Contrar.nu. 1%. 

Illigatu  rtUeium  fiUofamsUas  fub  eUmtmoratioae patria 
pottjiatis  ,prafumsturreU£ium  coniemplatioai patris. 
20  Ligatum faiiumferuo,  prafioaitur  rtUBstm  conteplatio 
ue,iy  intuitu  domini. 

X I Legatum failsim  adminifiratoribus  Ciuitarit  contempla 
tione  Ctuitatisprafumstscrrelidlum. 

XI  Legatum  fadbsm  ciusbus  prafsemiturrelidhtmcontJpU- 
tione  vniutrfitatis. 

13  Jugatum  rtlsiiumrtgularihusrqui  proprium  habere  no» 

pofuntfemperprfjumstur  rtUBum  contemplati  om  tf 
cUfiPfVtl  monaiitry. 

14  Legatum  relidium  fub  nemisee  dignitatis  prpfstmiturfa» 

lium  contemplatiostt  iiiiut  digmtatis,  ij  ad fsucejfortm 
tranfit. 


Lcgatuia 


De  probationlb.  Goncl.  DCCCCLXVIII-  i6i 


^ f PCr^fll  n\  tPf^Tumi  faAum  contcmpla- 
rionccms.cui  fitgcncralitgrlo 
<}ucndo,adnocauit  Bald.p^r  iilu  ccx.  in  l.pcn  nu.d.fK 
quib.  ad  libenaecm  redamare  non  iiccr»  cui  adhxKC 
Mant.io  tra4l.de  conic.  vlr.volunt.jib.S.tit.  i6.nu.a. 
Quodtn  pronunciamm  perpetuum  non  cft,lcd  mul 
cashaber  exceptiones,  ve  ex  rubicdisapparcbit. 

!»  Primoigitur  nOn  procedit  fin  legato  facto  ESo, 
quia  illud  Tnagis  ccclcfiarcomcmplarioncfadi}  tuif 
fo  prxlumimr»quod  probatur  ex  conicx.c.  pacificus, 
ta.q.7.3c  c.rcquinfii,dc  tcfiamcn.l. inter  dicimus, in 
au4t.de  ecclcualHcis  rir.&  facincx.in  Iduib.ff.dc  re 
bus  dub.3c  in  l.annua  $.  k Titio,  (f.  de  annuis  legadi 
Bardn  d.l.  ciuibus,  vbi  etiam  SocinuS:^  ftre  omnes 

• feribentes,  & hJc  * communem  opinionem  teli  a tur 
io.Donat.inAiisconclulionibus  in  vcif  legatum  ex 
Eranc.Turxa.in  fua  colic4t.com  uiun.  opin. 

9 Amplia  id  habere  locu,fquamuis  bpifeopusnon 

.fitlcgitimus.  hoc  enim  fitppreprelentationcm  per- 
fona;.  BaUnlputo,!  mater, in  fi.ff.  dclcga.Grciindo. 
Quem  1‘cquiturMant.in  prxcitatotit.d.nu.iy.ad  fi. 

4 Ampliabis  fcefido  idem  fefie  in  rectore  ccclefic, 

& in  quolibet  clerico  adminUlrationShabcnrci  Bar. 
& alii  in  d.l.ciuib.fEdc  reb.dub.de  in  i.annua.S.  k Ti  • 
tio.iFde  annuis  legar.  Abb.  de  alij  Tequuntur  in  d.c.rc 
quifiltiide  tclta.dt  probant  fispri  ctc.  DD. 

Ampliamr  tertio . t St  fi  exprelTo  nh  nomine  pro* 
prioEpUcopi,fiucadtninifiiatoris  relictum  fit  gl.in 
d.c.requinitijin  verf.necefi  Tibi  Aib  nomin^oprio. 
quamlcquitur  Abb  ibi.nu.ij.cfiJ^cxprcmim  non 
cfler  nomen  appellatmum  coorta  Cardinali,  de  hac 
ampliationem  probantcriamDo4torcspofl  Bart.in 

••<U.ciuibus»  de  magis  •*  commun6cfi*c  tdtamr  Did. 
in  d.c.rcquififti,nu.«.Tarz.i.d.conc!u.  14.de  poft  cos, 
quos  adducit  idem  Mant.  prxeitato  tic.d.nu.  ip.vcrf 
qued  vero  di4turo  clL 

<6  Sublimita  pr^mifla  procedere, fqn  rcli4tum  efi  ab 

extraneo!,  fecus fi  k confanguinco,  vel  amico ; tunc 
enim  perlonx  Epifeopi  de  aliorum  contemplatione 
xcli4tum  przlumimr,quod  probatur  m d.  ca.pontifi- 
ces,dc  probatgl.quam  fcquuntur  Do4t.  in  d.c.requi- 
fiuifiijdc  in  d-T.ciuibus,vbi  Bar.  nu.a.dc  de  vtroque  la 
rradir  Alci.in  tra4t.de pradumpr^cg.  i.  prarlumpt. 
as.  de  idem  Alciat  inconf.  an.nu.  1 3.  lib  9 vbipoit 
alios  firribir  legatum  a con>im4torciidum  in.lgts  vi- 
deri rcli4tum  contemplatione  conjunctionis , quim 
picutis>Fcl.in  c-di)eclu5,mi  2 .de  oifi.ord.  Mamic.de 
conic4t.vlr.volunt.lib.6.tir.i2.nu.4.dc  nru  14.nu.17. 

• & de  * communi  icfiatur  idem  Turza .d. conci.  1 4.rc  • 
lata  etiam  per  lo.Dona.in  d.  vcrflcgatujn.  Et  de  ami 
citia,quod  hanc  przlumptioncm  gcncfct  tradi  t poli 

;*  plures  per  eumrclatos.dc dc*communi  opinione 
tcftatur  idem  Did.in  d.c.rcquiri^.mi.7* 

7 Amplia  ide  dTc.fi  piatus  t cO«  benemeritus  ilius, 

qui  reliquit, licet  non  lir  conlanguincus,  vr  intclligic 
Albcc.de  Rofat.inl.i.C.deracrof.ccdcliis.  (d;|uiiuc 
Soc.iad.I.eiuib.nu.  14.de  Manci.  d.tit.d.Iib.S.nu.io. 

B Amplia  fccundo/tctfi  ini^atoenctcxprelfum 
nomen  dignitatis. nam  adhuc  (i  teitator  fit  cofangni 
ncusccolcturreli4tu  contemplatione  ^Ibna',  Ale. 
dpiacfumpt. 2e.inpri0.de  notanrAbb.fcl.de  Dcc.in 

c. quoniam  Abb.deoiEc.  ordin.in  d.c.  rcquifilli,nu. 
x3.Socin.conr.34. coi. a.lib.;.dc  alios  adducit  Did.in 

d. caequinfii.mi.1. 

9 Declarabis  en  hcc  non  procedere, f qn  exprefia  ea 
{alutcmanimxivclfauorem  ccciefixrcfpiccrctiSoc. 
ind.1.ciulbu5,nu.i4.quam  probauicMant.  lib.6.tini. 
X4nu.  i6.de  plura  ponit  Itb.  1 2.tit.vU.nu.  30. 

10  Declara  fecundo,!  ve  tamen  prclato,lIuc  admini- 
firatoriincumbatonus  probandihancconlanguini 
tatcm,dc  amicitiam,  ve  plunbus  concludit  Alcia.  de 
prxfiimp.ismu.7.fecutu5  opi.  gtoan  ^.intadicimus, 
iii  aucji.de  ccclcfiaft.ut. 


E*otcris tertio  limitate  fnoh procedere  ctia  rcQ>c* 
4tiiqualitatisrcilcgarx,  vrii  icllaroilcgaucnttalr 
cem , vel  patertam : tunc  enim  licci  con/at^umcus» 
prxfumiturcontcinplationc  ecc!cficrcliquill<,vrc(j 

* • cl  Lidit  Soc.cx  magis  * * coimnuui  dtktrina  D^oi  u 
in  d.I.ciujb.nu.i4&Mamic.  cittra4t.de  conicd.vlr. 
vo'mnt.lib.6aiM2.nu.4d:d.tit.6.nu.iy. 

IX  Sublimitabis  modo  fecundo  | prim5  liminrionff, 
rt  non  procedat, qn  rcli4tu  mefi  clerico, quj  non  ha- 
bctprxhationcnijvdadnumfiracioncmccclefix.qa 
tunc  imcd  propinquo,  fine  ab  extraneo  ei  tclinqiuf» 
fcmperpca^famitor  rclicEum  contemplatione  pcrlo* 
nx,Bdr.qucm  alti  Icquunnir  in  d.l.ciusb.glo.  Abb.de 
alii  in  de.  rcquifilli.  Hinc  IcgarUm  tdi4tu  c.nfonico 
Iit  alicuius  ccclclix.ipli  canonico,  non  ctdcfi*  reli- 
sum vr.yr  per  Soc.  in  d.l.  ciuibus,  nu.p.  quod  r.inico 
i4Hon  obtinerer,  tqiundo  cllet  rclidiim  Canonicis 
aiicuiuscccltfix  indefinite,  vel  omnibus  Canomcis 
vmucrfaliTcr.ad  no.Bar.ind.I.ciuib.n.j.arg.I..innua. 
$.1. tf.de  annudeg.  <5i  Rir  opinione  fcquuuUmtCu- 
man.  deCafireni  <S(  lo.Lufita  ibi.de  idem  PetiusPc- 
ruCcenluitintracLiie  quarta  canonica, e. 4vcr .tertio 

* principalitcr,dchanc  cornmuncmciVcopin.tdta- 
lur  Barb.conf  i.col.  i6.voI.4. 

1 7 In  quo  t tamen  d lucrfam  Icnrcntiam  probaui  t gl. 
ind.c.requififii,in  vc.bo,ncc  cIt,iS.in  d.c.Ponrificcs, 
la.q.iAbb.inc.a.col.j.dcdccim.  de  mc.^col.4.dc 
proba.de  lequunt  Paul,  de  Leaz.Card. Abb.  de  Barb. 

* in d.c.requi (ilh.dc  communem*opinioncm  celtams 
' • fuit  Soc.  in  d.l.  ciuibiLsnu.  ia.de  •‘crebriorem  dicit 

Mant.d.tit.6.Iib.S.nu.22. 

16  Hxctamcnrcpugnantiafduobusmodis  pcrSoc. 
in  d.l.ciuibas,nu.  t a.dithnclione  tollitur. 

Primo,  V prima opiniopolfit procedere, quando 
legatum  ficrerommbus  clericis,  imct  quos  include* 
ren.uradininifirarorcs. 

Secundo, vt  habeat  locum,  quando  fieret  expreifa 
caufa  rcfpucmc  cccldiam  de  non  canonicos. 

17  llUautcm  lententia  t que  habet, legatum  hocCa 
nonicisrciiduinprxfumi.  ita  accipienda  elt,lccun- 
dum  Cardm.m  d.c.requi  lilii,  vt  collegio  fiuc  capitu- 
lo non  autem  lingulis pcilbnis  icli<^um  prxlUmat. 
idem  lcnfitAbb.de  B.ub.ibi.  Fcly.inc.audiris,nu.24. 
dcprxfcrip.  quem  in  hunc  modum  adducit  Dida.ui 
d.c-rcquilifii,au.iu.Sed  lamcn  Fcl.  ibi.num.;7.dicic 

ig  contrarium,!  vtrccU  aduermMam.  d.t>t.6.nu.24. 
vbi  recitat, quoad  lunc  dniieul ute  dill.  Henn.  Bole, 
polium  incap.nosquidcm,de  icibb.qnam  prob.iu>c 
Soc.ind.Lciuib.  iiu.  1 dcdciuumadharctopintoni» 
vt  collegio  nugis  rdi4hnn  prxliiinatur.iplumconlu 
Ias,i  quo,&  k Soc. in  d.l.ciuibus.potcus  lumcrcalias 
dcclacationcsad  hanc  |>ciinam  liinitationcmpofiiX 
ad  principalem  condufionem. 
ip  Qux  lecundo  loco!pnnclpalirer  limitatur  non 
habere  locu  in  Icgatorcliclo  liliotamiliasiub  come 
moratione  pamxpotcfiatis.namprxfitiniturrelicKi 
contemplatione  patnsjl.filiusfamilias.tf.dccondidc 
demon,  dt  ibr  no^i  Doc!.  de  alijs  eafibus,quas  plcue 
congerit  In  prxfcmifpccic  idem  Manric.ciMta4i.de 
coniceivli.volun.lib.s.m.id.nu  .^cuinplur.fcq. 

20  Limita  tertio  inlcgatofa4lo  fcruo.tptxlumirur 
emm  fa4iuc6(cmplattonc,dcintuitudomini,Bai.in 
aiuh.fimi)ifcr,vcil  quarto, quid  fi  donaton.C .ad  leg. 
FalcAbb.in  c.Raynuimsdn  prin.de  tcO.am. 

21  Rcfiiingiiur quarto!  m legato  ta4io  adminiftra- 
toribus emiratis, vt  di cafus, fecundum  vnum  inrcllc 
4lu)in  d.l.ciuibus.quciii  renet  lo.And.in  d c.rcquifi- 
fti,dc Pcrriliyn.dc  Albcr.in  l.i.C.  dclacrof.cccld.vt 
pcrSoc.in  d.l.ciuib  nu-T^  vbi  plurib.  modis  declarar. 
£[  quod  legatum  rdiCiu  findicis  prxiumarorrdidft 
communitatbconfuluit  Rubeus  m con  (.1 3S.nu.g. 

2a  Amplia  lUc  limitationem , ! vt  idem  fit  in  legato 
fadocmibusiVtprxlumamrcomcpUnonc  voment 
ioje^hi  X a tatis 


N. 


1 
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tatis  fadam,vt  pctSoc.in  d.l.ciuibus,nu.8.vbi  etiam 
declarat. 

U Limiraturquinto  in  rclifto  fafto  f regularibus , q 
proprium  habere  nonpoirunt.Scmpcrcniin  prarfa- 
miturccclcfix,fiue  monafterio,vf  probaturin  d.c.rc-, 
quififti.&  in  authen.ingrelTi,  & i n I.  Deo  nobis,  Cdc 
Epii'cop-&  Clcr.  Soc.  in  d.l.ciuib.in  fi.&  in  l.i.  num. 
ao.&  xi.ff.de  vulgari, & pupil. 

24  Demum  limitaturgenctalitcrf  in  omni  reliflofa 
Aoliib  nomine  dignitatis, nam  przrumjturfaduc6- 
templatione  illius  dignitatis,  & ad  fuccelTorem  tran 
fit,vt  per  Bar.  & aliosin  l.quod  Principi,  fflde  lega. z. 
laf  in  l.qui  libcriSiS.h^c  vcrba,in  fi.ff.de  vulg.&  pup. 
quam  profequicur  bene  eruditus  Mantica,  Ixpius  al- 
Jegatotraftatu,li.8.tit.i7-aquofparfi{D  poflcntfumi 
pluresdeclararionesad  hanc  conclufionem ; omnia 
enim  cxaftilfimcdlprofcquutus',  ncq;oTaquxipfc 
bene  tia^lauir.lunt  hic  repetenda,cQ  ab  ipfo  peti  pof 
fint , vna  cum  exteris  comccluris  & prxfuinptionib. 
ad  hanc  legatorum  materiam  pertinentib. 

'ro^CLVSlO  DCCCCLXIX. 
ARGV.  MENTVM. 


1 CT'1  f 1 PolTc  per  duos  teftes  • 

1 l-«CgclLl  •|'prob.'ri,quan<f^oexformafiatutilc 

gatum  f'a£lum  poteft  probari  perduostcfies,confiil6 
do  rcfpondit  Bal.in  conf.x3.vol.  h & in  l.vlt.col.vlt. 
vcrftx  hoc  infero. C.de  fidcicom.  & dodf.  in  1. nihil 
tam  naturalc:  ft.de  rcg.iur.quosfequiturHiCTon.Gig. 
in  trad.de  penfionib.q.45.num.x.vbi  multa  fimilia 
adducit.  ^ 

2 Amplia  hanc  concluf.  f vcndicare  fibi  locum  et- 
de  iurc  c6i.fi  modo  teftes  fint  fpedatx  fidei,  5c  omni 
exceptione  maiores, & legatum  non  fit  magnum , vt 

, rcfpondirB.il. in  d.confxS.vol.j.  quamquidem  qua 
litarem  boiix  fidei, & legalitarisarticulanda  ,5c  prO' 
bandameffe  dicit  Gabr.infuiscomniun.concluftk. 
de  probar.concluf  lo.nu.d.fic  nosalibi  diximus-  ' 

j.  Gontrah.incampliationemtvidcturtenerc  Rui. 
in  conf  txo.nn.io  vol.s-vbi  notat,q>  numerus  trium 
tedium  non  cft  fuificicns  ad  probandum  legatu  per ' 
l.vlt.C.dc  codicil.ex  quo  fit,  vt  nec  etiam  fufticiat  ad 
probandu  diflblutioni  fiucrcuoc.ttionc  ipfiiis  lega- 
ti,pcr d.rcg  i nihil  ram  naturale. vbi  Dec.nu.x.  5c  alij 
feriben.  & nos  latius  agemus  in  concluf  reuocatio.  > 

C 0'^  C LV  S ! 0 DCCCCLXXI. 
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ARGVMENTVM. 


QUO paay.robetur legatum  pium  diftribu  vtqueatprobarilegatuminteftamgtonul-' 
tumfutfleperexecutorem.  Ium  effe  fadum. 


SVMMARJVM. 

1 Le^atumpiumdiftributumfniJJeptrexecutorifiuramen’  ^ 

toipjius  probatur.  - ^ 

Contrarium, nu. 2.  Contiliatio.nu.i.  ’ 

% 

* l pQ-o  f-i  1 ‘ 

V cuforcmipfius  iiiramenropro  j 

bamr,  vt  docuit  Barr.inl.fi  quis  pro  redcmptionc.C. 
dcdona.vbi  etiam  Cyn.vcrl.vlt.colligif.  quos  (equi* 
turGuid.  Pap.in  dccif(^i4.vbi  infertadlcgatiimec- 
clcfixrcliduin  pro  celebr.indis  mifiis , dum  dicit , 
liatur iuramento curati  velguardiani  fuper celebra- 
tione minarum:  & quod  ita  vidit  in  iJla  curia  Dclph. 
la;piirimedctermiiiari,&  finiri. 

2 Contra  concluf.  principalem  fvr  fcmirc*additio-  • 
niim  author  ad  ipfam  dccifionem  Guid.  Pap.6 1 4.  &. 
ea  ratione, quia  agitur  de  imcrcfle  ipfiuscxecuroris. 

5 Foederetamentdiftinclionisad  concordiam  pof 
funt  redigi  quoo  aut  non  agiturde  inr  reffe  excquu- 
torj.s,5:  dtperfonahonefla,dSi:  tuncftatur  iuramento 
ipfius,3liaslccus,pcrBal.inl.c.iptatorias,col.x.verfi. 
modo  circa  hocquxritur,  de  milir.tcftam.  & id€  au 
thor additionum  ad  eundem  Guid.  Pap.  ind.decif. 

6 14.  de  quo  nos  plura  in  conciufionc  iuramentum, 
&inconclufione,cxcqumor.  '■  x < 

C C LV  S l O DCCCCLXX.  / 
ARGVMENTVM. 


SFMMARiyM. 

Ltgatum  in  teflamtnto  nullum  tjft faiium probari per  tt- 
jies  in  eodem  te  fla  mento  adbibitos. 

Legatu  nonejje  jaHuminteflamento  probatur  peripjiiis 
teftamftiproduiiionefln  quo  de  legato  nulla  metio fiat. 


1 pcT-jf II m 

probari pofil* per reftcsir 


legati  reuocatio,  quomodo  teftibus pro- 
betur. 

SVMMARIVM. 


reuocatio  etiam  de  ture  communi  duobus  tefiibus 
Omni  tamen  exceptione  maioribus  potefiprobart. 
^ontr  ariumflu-i. 


reftamento 

_ incode 

tcfto  adhibitos  deponentes, fe  prxfcntibus,&  audien 
tibusdcco  mentioticm  faciam  nonclTc.ccnluit  Bar. 
in  l.vlr.nu.  i.C.dc  rcb.credi.quem  fequitur  ibidem  in 
addit.  A Icx.rcfcrcns  Paul.Caft.ita  tenere  in  quodam 
conf  quod  ell  x.  & in  nouif  60.  incip.  pro  cuidemia 
. cius.qj  qua-ritur.vol.  1.  Ifta  enim  negatiua  poteft  pro 
bari  per  illas  perfonas , per  quas  faaiim  nftirmaiiuu 
fieri  oportebat,  & non  eft facium,  vel  fciri debebar, 

& non  cft  fcitum,  vt  not.B.irr.  in  l.non  alitcr.vbi  tcx. 
ad  hoc.G.dc  aduoc.diuerf.iudic. 

1 Hanc  fit  firmatam  conclufion6tporcris  amplia- 
re, vt  nedum  probetur  legatum  nonfaeJO  pertertes, 
verum  eria  pcrptodu^ioiicm  tcftamcnti , in  quo  de 
legato  incnc0 non  fiat.ita  etia  docuit  Bar.  ind.l.  vir. 
C.dereb.cred.&inl.Titiftextorcs.nu.x.vbi  et  Alex. 
&lal. ff.de Icg.i.dccofultusrdponditDcc.  in  conii. 
48t.nam.«.&inconf  ziS.num.6.  & alios  congerit 
Hcrcula.deproban.neganu.  i67.verf  fcprimus  mo- 
, dusde  quarevidcctiainMantic.dccoiuc^.vlt.vo-  - 
lunt.lib.x.tit.ixjiu.zj. 

C9JiCLVSlO  DCCCCLXXtl, 

ARGVMENTVM. 

Legatis  folutis  legitimam  integram  rema»  ’ 
nerc,fi  legatarius  afferat  id  debere  proba 
re,&  quoufque  id  verum  fit.  . 

SVMMARIVM. 

r Legatario  a ferenti, quod folutis  legatis  legitima  remaneat 
tntegra/mus probandi  incumbit, 

zLega- 


DIgItized  byGoogIe 


De  probationib.  Cohcl. 

3 <l^aUrha£ert9tiy^uod fibaisie^otit  Ugithnaremaneat 

tnttgraoHmtprobanditftturHbttietism  JittJiatQrtcn- 
tranum4^kutrtt. 

|l  T A ••j  ^ aflcrentift  quod  foluris  legatis 

remaneat  Icgifirna  integra  in- 
cumbit onus  probandi  illud>vt  no>in  l.vlt.i^  Jiccnria 
<ianda»Ode  iur.delib.de  inl.cumlcgc.if.de  piob-ium 
gl.quod  etiam  ccniuitGuid.Pap.indecif  i4a.in  ivn. 
SimondePeartis  illum  icquirur  in  conll99.nuin.  8.dc 
CaiTa.in  cofuc.Burgun.de  fucccf.rub.?.  nu.  1 1.  quem 
ad  hoc  etiam  retulit  Burf  inconf.91.nu.  1 8.  vol.  1. 

X Ampliate  poterishanc  concluiionemt  procedere 
etiam, ft  coacrariumafleuerctteilator>ex  his,qu9  no. 
Faul.Caftr.in  conf.  1 8 j.v  lib  Tuprafalpio  pudo.alias 
i74  fabnu.i.verf  deex  hislcquiiur.volum.  i.qucm 
fequendo  refert  lofcph.Lud.in  cooduf.  14- vcrljc.ia* 
fcrcur.  157.  • 

€o;nclfsio  dcccclxxul 

ARCVMENTVM. 

Quomodo  Icgaurij  teftimoniu  recipiatur. 

SyMMARIVM. 

‘t  LtgsUry  Ujbsi/ipoJfuiU, 

a UgstMt^^ti  wfit po£unt^ttitm jiq^fiio  vrrtatar  iater 

^ LtgtUrfU^t^emonpoJfunitquMdoaffturdi proban- 
da xdtsma  voluntate , qtu  ^ter probari  non  pouii, 

4 lagatarynon  fantidoiuiUfiiStquandolu verutur mter 

tpfoi  legatariot , & bareJem. 

5 Zagatarme non  efiidoneuite^if  t quando  in  omnem  men- 

tum babituru/  erat  legatum  t vel  quando  appojita 
cUufula  eoditiSaru  , vel  eum  concernit  pramdeaum 
ipfiui  legatary. 

4 Legatarius  non  eji  idoneus  te^is  in  te^anseseto  inter  libf- 

ros^  tejiamento  milstis , in  teJUsnentQ  ad pias  caufas  1 
^ qstatufcsenq;tejlanumumfant  coram  te^ibuspast 
esoribus  fiptem. 

* J ^ quinim6Q>eciatimcisconcc- 
di,fanxtiluftin.in  §. legatariis, lnll.de  tcOam.iliudq; 
iequendo  retulit  Abb.in  c.inlupcr.de  cefilb.cui  alse- 
tirur  ibi  Fcl.col.anrcpcn  poft  med.6:  ita  videtur  tene 
relafin  l.di^antib.inprinc.CdctcBam.Socy.  inl.li 

♦ quis  ita>nu.i;&  6.vbi  de*communi  aticnaiur,dc  lati 
profequitar  materiam, idd  probauit  Nd.d  S>  Gemin. 
infuorra^.derelbb.in  t par.num.M-vcrf legatarius 
Bcrnar.Diaz.in  reg.409  Innan  c.;.dcrcnam.Crot.in 
fiad.de  teAib.in  phn.nu.i^.vcd.contranumtamen, 

• vbi  etiam  Pct.  de  AiScad.  quo  in  loco  tcllaiusdfdc 
communica  doc.AJe^.in  dl-didanrib.  C.dc  tcDib. 

s Amplia  primo  hanc  conclufionatfibi  locum  ven* 

dicare  etiam  cumquaAioedintcrharcdcih  feriptu, 
dc  venientem  ab intcftato , vt*  *dc  magis  communi 
optniionedicit  Alexjnconf.i4.nu,i7.vol.6.3t  dod. 
Bar.poft  gMnf  l.qai  tcftamcnta,in  princ.de  rdl.&  gl. 
dc  Dod.in  comnibus,de  ceft.&  in  1.  nullus.ffldc  celti, 
dc  pcrCanon.in  d.dinluper,de  teftibus,  & per  Dod* 
ind.l.didintibus. 

5 Primo  Umitinon  procedere, tquando  ageretur  dc 
probanda  virima  voluntate  »quz  aliter  probari  non 
potd),cum  non  appareat  feripeaoteq.’  habeat  auiho- 
ritacem  notacij.fed  omnem  eifcntiam  ttahacabcoril 
tdUmonio,(ecundum  Abb.&  Fcl.in  d.  c.  infuper,  dc 
imol.inl.qm  teftamftro.ff.de  cftftam.  horum  opinio- 
nem fcquutuscft  Aufra.intcac.de  ccftib.nu.6i.vaf. 
Jcgaramis. 

4 dccundoUmitanonhabciclocUft^uUoqu^ftio 
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vcrrirurintcripfum  legatariam,*  haredemne  enim 
non  dicitur  idoneus  tcftisiVt plene  per  Imol.m  d.l.  q 
tcftamcnco,*  gl.&io.Fab.ind.$.  legatariis,  quibus 
adhxrct  Aufrcr.in  d-lrad.de  tcftib.c.4nu.s  5-qui  haC 
conclu/Ioncm  late  examinat. 

5 Tercioiimirabisncdum  non  procedere,  tquando 
in  omnem  euentum  I^ataiiashabirumscrat  legatu» 
vt  incalii  auth.ex  caulajC.dclib.przr.vclquanaocft 
appolita  clauliiU  codici!  laris , fcd  etiam, quando  fc- 
cundano  concernit  prziudiciil  legatarii,  vt  per  Imo. 
in  d.l.qui  tcftamftro;*  cx  pluribusdcdudis  pa  Perr. 
dc  Moncad.in  addit  .ad  Crot.de  teftibus  in  princ.fnb 
num.5. 

6 Quarto  velim  limites  locum  ftbi  non  vCdicarcfin 
lcftamcntointerlibcros,intcftamcnromilitis,in  tc- 
ftamcnro  ad  pias  caufas.*  deniq;  quotiefeunque  te- 
ftamenmrn  fieret  coram  tclbbiis  paucioribus  Icprc: 
ficgl.*  Bar.quosicfert  lafiii  dl.di^antib.nu.  a.C. 

* dcrcfta.quz  quidem  opinio ‘communi  Icribcntitim 
fentencia  probari  videtur, vt  videre  cft  cx  iis  ,quz  ip- 
fcnui  lafuaditin  l.i.col.pcn.fub  nu.S.Cdcrcftam. 
& cx  iis,quz  fcnpfit  Soc.in  d.l.fi  quis  ita,  vcrl.poftrc- 
Di6.tfdcccb.dub. 

QO^  CLVS  l O DCCCCLXXIV. 

ARGVMENTVM. 

Legitimum  quem  non  e(Te  natum,  quomo- 
ddo  robetur. 

IVMMATLIVM. 

X Legitimum  queffs  mn  ejfe  natum  probatur  persnjlrumt- 
tum  iegitsmatsonsf.ttcur,  nu.  1 o. 

Contrarsum,nu.  1.  ^ 

q Petens  rela\ars Jibipraceptumapprobat ligamen, &fusf- 
ft  paritum  demonfirat. 

4 Per  snjirstmentuta  tmans^ationis  probatur  patriampo- 

tefhttmprpeejsjfe. 

5 Jkfonachssf»  qssem  fuijfe  probatur  fi  reperiaturobtinuijje 

licentiam  exeundi  monachatum,^  tranfiundi  ad  Jlri- 
Lliortm  regulam. 

6 Mulieri  mittens  repudium  confitetur  matrimonium  eum 

ea  praeej/ife. 

7 Per  frumentum  tresiga  probaturguerra. 

$ ^erirfirumentum  renuneiationis  bareditatis  probatur 
illisu  aditio. 

9 Priuatio  femper  prafupponit  habitum . 

1 1 Petent Jegitimart  fi  sUegitimuM  fatetur. 

1 1 Abfoluteonem  ab  exeommunieatione  fimplierter  ptttm,Je 
exeomtnstmeatum  fatetur. 

I ^ Lsgstimmm  que  non  effit  natum  probatur per  inflrumenti 
tegitimationis, etiam  fiiUud  impttgmturtanq:ta,qubd 
Jit  nuUum,  ^ inuaUdum  defeSiuJhUmnitatsi. 

l^LegitimuM  quem  non  tjfie  natum  probatur  perinjlruml- 
tum  iegitimationii, essam fi  nedum  dicatur  fitd  obtstua- 
turbusufimodsinfirumtntum  nuBumcJfe. 

I <}ijgitimatum  fi  dtctns  non  producens  inJlrumentumU- 
gitimationis  fied  exeipiesedo , aut  replicando  m iudscio 
dieat /« ]egitimatum,non per  boe probatur  iUum  no  ejfie 
natum  legitimum. Quod deelara,vt  nu.  16. 

vj  Legitimum  quem  non  ejfienatum  licet  per  inJlhnkrsU- 
' mationis probetur  t tamen  poterit  contrarium pnaari. 

t filium  quem  elTe  fatis  fii- 

Li  111  pettf;  pro  virili  demon 
ftrauimus  fupra  in  c5clunonc,Filiaiiomunc  ad  ofte* 
dendum  qualiter  pofiit  probari  ncgariu.i , nemp^ 
quem  non  efle  legitimum, hunc  vniemn  modum  vi- 
wmcftnobisin  I^oinfac. 

X Legitimum  igiuirfquem  n6  efle  natum  probatur 
paiollrumcntum  lcgitimationis.tcx.cft,qucm  ad  id 
ioftpbiMaJ'cards,v^%,  i X J ibi  no. 
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ibi  no.BaId.ini. 2.C.  de  iur.auriannul.cuius  opinioni 
fcfubfcri  pfemnrPaul.de  Caft.inl.dcccm,nu.4.vcrfi, 
hem, an  illc.ff.de  verb.  obl.&  ibi  Alcx.nu. ^4.  laf.nu. 
j S.vcrf  4 pcr  inftmmentum  . a quorum  opinione  n6 
diflentit  Fcl.in  c.Iiteras,nu.  ip.verf.e.  & vide  Bald.de 
pr»fump.&  Alcx.in  l.i.nu.S.ff.dc  opc.no.  nun. 

'z  Contrarium,!  quod  imo  non  probetur, tenuit  Ro- 

man.in  d.l.i  .ft'de  opc.no.nun.  & dicit  opin.Bal.in  d. 
l.z.c(Tcfalfam,qua:n  etiam  ibi.Iaf.num.4.vcrr.  & per 
hzc  reddidit  dubiam . 

Prior  fentemia  vr  verior , 6c  confirmatur  ex  eo » 
dixit  5I o.  1 1. in  c.lignificauir,  decenfi.  quod  qui  petit 
5 t^il^ifclaxari  pracepium  approbat  ligamen, defitifle 
punitum  dcmonftrat-Huc  quoq.  tendit  decif.  Bal.in 
I.fi.in  fi.C.dcfcnpaf.  quod  pcrinftrmemancipatio- 

4 nist  probatur  pr9ccirjflcpatriampotcftaic,ad  quod 
ponderat  tcx.  ibi,  in  ver.  lenitatis  patcrnxtcffem  ha- 
bent-cui  et  (imilc  illud  eff,quod  tenent  Bal.  & Sal.in 
I.moucor,  C-fi  feru.  exporta,  vcnun.quod  fi  reperibf, 

5 quem  obiinuiilc licentiam  t exeundi  monachatum, 

&  tranicudi  ad  ftrictiorem  regulam , per  hoc  probat 
illu  fuilVe  Monachum. & quod  voluit  Bart.in  l.lcga-< 
ta  inutiliter, ff.de  adi.lcg.de  in  l.fi  mihi,&  Titio.ff.de 
lcg.t.&  Bal.&  Iino.inl.talepadu.S.fi.C.dcc6dir.& 

, dcmonft.perl.lulianus.  ff.de  diuor.&S.qm.  in  auth. 

6 quib.mod.nat.effi  Icg.  qMnictenstmulicri repudium 
confitetur  matrimonium  cum  ea  prxcdfiflc.  & per 

7 inilfm  treug5tproh"iturgucrra,vtnoftratiuin  verbo 
vtar.quibns  non diffimilcmrcpcricsdcci.  apud  Soci.  ■ 
in  eonf.  ^4.nu.2.1ib.4.5c  Soe . iun.conf.  12p.nu.22.lib. 

S 1 .quod  per  inffiumcntum  renunciationi.st  hxredita 
tispiobainr illiusadirio.  &ibi  rcperiesdilTercntiam 
inter  repudiarionem,  & rcnunciationS  hxreditatis. 

9 Horum  aut  eff  ratio, quia  tlempcrpriuatioprcfup  *■ 
ponit  habirum,c.ad  dillbjuendu.de  defponl.impub. 
c.qiiod  verb  nonformatunY.  jz.  q.i.l.  Tirio  vlinfru* 
dus.in  prin.  ir.dccond.  & demon. 1.  ma  iumiUtoneSi 
lV.de  illiti. & iur.§. IcruuSjInff. de  cap.dimin. 
jo  bed  propior,  acparneularisfhuiusrci  ea  eftra  io, 
q ailignat  l’aul.in  l.dccein.ff.de  verb.obli.  quia  in  Ic- 
gitimationibus  is,  qui  iegitimatione  cohoneitaiur 
cxplicite  faretur, fecdeex  tllcgitiino  parentu  ample- 
xu conceptum, accditum, quod  nedum  in  genere,  & 
a lindefiniie  dicere  liilficit.t  vcrufpccifici,acfingula- 
riterdicerc  debcr,an  ex  inceff  u,ffupro,  vel  aliogene* 
re  nefandi  coitu, fuerit  procrcatus,alioquin  fubripti-  ' 
ria  dicetur  Icgitimatio  & dlet  nulla, ^ut  tenuere hu 
ius  pakrtra;  athlcti;  Aibe.de  Rofa.in  rub.  C.dc  natu. 
lib.Fulg  incbl.?  t.Engclpcnus. in  i.duh. Soc.incof.  ‘ 
47.in  ptilenn  coniulrationc.nu.zd.verf  j.quia  lib.4. ' ■ 
Alcx.conf.ipj.allumoin  confultarionc.nu.j.dc  fcq.  - 
lib.i.  & in conf.iip.  vf  prima  confidctafioncdicen- 
dum  nu.4.  & fcq.  lib.  d.  quibus  in  locisinid  cbfuiuir,;  • 
&Sac  iim.confpv^.vifothcmare.nu.jz.  eu  l‘eq.lib.4.  ;• 
Abb.inc.pei  venerabilem,  nu.27.5c  ibi  Prxppf-in  §. 
qi  aut  q.4.num.20.quifil.fint  Icgit.Oldr.in  eonf.246.' 
Signo-  dcHomod.coni.2i8. quidam  Dom.  loanncs 
1’h.lipp.Franc.in  c.i.ingl.i.de  fidcinffiu.m  ft.Rom. 
conf.z,6.in  prxfenticonfultatione,verf.4.  probatur, 
Burb.ebfp.  illud  in  medium  refcrain.in  prin.  5c  verf. 
dicit cti.im.lib.4  Hipp.Marf.fing.492.m  legitimatiO' 
ne  Rol.a  Val.inconI.iz.nu.8.1ib.4.  Dcc.conf.?J7.irt' 
caiii  propofitoin  Cmirate  Ccicnx.  nu.7.  ncclineip* 
fiusconlcnfu,  5c  volutate  lcgitimari,quis  poteft  Pct. 

, de  Ancha.1ncof.241.  ex  tenore  priuilegij.nu.i.  verC 
rcquirimrqiiartum,5c  Abb. inc.a  pcr  ycnerabile.nu. 
as.qiii  fii.finrlcg.iSc  ii  fbrk  mfansfuerittempore  Ic- 
^itimationis,r.'irifiect  oportet  in  ea  contenta  Socyn. 
jun.in  coi'  154-in  calii  occurrenti. nu.5.5c  6.1ib.2.qua 
Tcnimiru  iieiufdctnconfdnoiibiprxiudicar.  licuti 
^2  petens  fimplicitcrabibiurionct  ab  excommunica-  " 
tionc  fc  c.'fcommunicatum  fateiur,gl.2..pcr  illu  text.  i 
in  e vcncjabilc.  de  dee.  vbi  But.  eum  ali)  no- 

? . ^ ■-  ■. 


tant  5c  latius  diximusfupri  in  coclufioneiAbfolurii» 
quibus addcnducenfeoCouar.  inrcleft.  Alma  ma- 
tcr.priori  par.S.  1 2.  qui  opti  me  hunc  articulu  exami- 
nar.&gcncra!is,ac  veraeft  conclufio,q>  confeflloitt 
libello  principi  ponc^opr9judieat,tc*.inl.curo  pre  ' 

. cum,C.de lib.cau.vbi  id  noBal.5c  Sal. 

Amplia  pixdidatn  conclulioncm,  vt  procedat, Et 

13  fiinffrumcimim  jlcgitimatioiiis  impugnetur , tan- 

quam  quod  nullum  fit,  5c  inualidum  dcfeftu  Iblcm- 
niratis.Abb.in  e. examinata, nu.4.5c  ibi  Fcly.nu.j.dtf 
iud.vbidicitRom.cxcIamarcdchocdidoinl.  i.§. 
fiquis (impliciter,  tV.de vcrb.obl.  ^ ^ 

14  Amplia  iccundo  fi  nedum  dicatur,  tfed obtineat  . 
huiuimodi  inffrm  Icgitiimcionis  nullum  efle , vt  in 
omnino  limili  tcrinino  concludit  Bar.in  l.fi  ita  ff  ipu 
latus.S.Chrifogonlls.nu.}. lf.de  verbo.oblig.&  Imo.  ^ 
nu.  1 i.verf.  quia  dt  valde  notandum.  Capra,  num.4. 
idem  Bar.inl.ccrti  condictio.S.  quinummo$.nu.io. 
lV.fi  ccr.pet.vbi  laf.nu.36.  dicit  ab h.ac opinione  Bar. 
noncifcreccdendumin  ludicando,  Barr.  in  l.fi  quis 
ita, in  fi.ffdc  vcrbo.oblig.  Crot.ibi  nu.36.6c  57.it»  vir. 
membro  fuxdiltin.Lancel.  Galiau1nu.50.Ale.nu1n. 
jo.verf.  fed  confelfio.  faciunt  tradita  per  Roman.  in  ■ 
conf.2p4.in  prin. cum  fcq.Ruin.conf.  1 3 5*  nu.6.vcrf. 

5c  qux  coiifellio.l  ib.  I. 

15  Liinira  priinb  hanc  conclufioncm  ,t  fi  dicens  fe 
lcgininatuii),iionprodiicatmrtruinciuum  legitima 
tionis,  ie  J excipiendo  aut  rcplicadctin  indicto  dicat  2 
Ickgifi.matuin  ,quu  e.\cipicndovel  rcpiicadonon  _ 
fatetur  intentionem  agentis  vel  excipigns,text.cftin 
l.non  vfique.ff.dec.xccp.in e. exceptionem, dcrcgul.  . 
iur.in 6.3.tr.in  l.dccem. ff.de  verb.obli.  nu.'.6.5c7.5c 
Aiex.1n1.24. verl.ab extra  la(  nu.46.  Roma.in  hciiin  . 
muiier.ifiblL.matr  oc  Ang.  Aret,  qui  multa  in  hunc 
Icnfuin  congerit, Init  decxcep.in  princ.col.jp.vcrii.  . 
vidimus  iupra.  Abb.in  c.cuin  venerabilis,  nu.2  5 . pct 
dua^col.  dcFcl  nu.  12.de  cxcep. 

16  Hanc  tamen  limitationem  declarabis , procedere  > 
t^ntninquandocxcipiens  .(impliciter excipit,  quod  . 
fuit  lcgitimaius,lecus  ii  plus  dicat  fc  illegitime  n.iru, 
kd  potica  ftiiifc  legitimatum  ,quia  tunc  non  tatuin 
cxcipjt,fedfatccurprmeip.iliter,qaodapprobantotn 
nes  Doct  in  locis lupra  allegatis. 

Limita  iccundo  principale  conclufionemiVt  pro- 

1 7 cedat , quoad  inducendam  f prxfuinptioncm  cotra 
icgitimatum,donec  contrarium  probatum  fuerit, no 
autem  quoad  veritatem  irrcfragabilucr  ptobadam. 

N ain  non  obffante  huiulinodi  prxiumptione,  pote- 
nt probare  veritatem  cile  in  contrarium , quod  imo 
legitime  natus  fuerit,  tcx.  effinterimms  inl.intcrro-  “ 
gatum.  Cdelib.cau.  petquem  text.  dicunt  pracitati 
Doft.ind.l.dcccin.fV.de  vcib.oblig‘.praflcrtim  Ales, 
nu. 32. 5c  laf.nu.  45.  quod  conteiiio  m his  dmmbus, 
qux  a voluntate  noffta  non  dependet , quod-ilnt,  vel 
non,  confelfio  propria  non  facit  veritatcin  »:lcdprat*  ' 
fumptibncm,qux  cohiitenti  prxiudicac,  donec  con- 
trarium probetur.  1 ■ •: 


" QOtiCLVStO  'DCCC^tXW, 

A R G V M E N.T  V M.'' 

Cui  incumbat  onus  probandi  in  iudicio  legi  e 
timationemperfonx,  & quarationepro- 
bandafic.  ■ ’ ..  ’ , 

s V M M A ‘ii  I V M. 

* I .'w  • « L i « 

1 Liptimatio  ptrfon*  non  filum  in  iudicio  quarendaef}, 
Jid(tiam$nulyi  rebus. 
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a lAgitwutm  ptrfomdm  (Undimindmo  «lutmnonhsbtrt 
ntgmUi  noti  mcumktt  onus  id frobjndt. 

$ LigiUmmn  perjbnam  JIsndi  in  tudtcto  MiujMfm  habtrt  Ji 
0»li  ntgtt^nJoU^  non  tUbrt  probaret  iferum  ettam 
fi  neget  bahmgi  prateritam. 

4 Ltgtttmatioperjonarum  pUni  pwobari  debet  petajftren- 
ttm fi  UtUimamperfijnam  habere  ^tUmficaafii  pnnci 
paUifitjitmmaru. 

Contranam.mu. 

4 Bar.dodhrJnl,i.nM,i.CJeedifi.dmi  Adr.toUJeelared. 

7 Legmmatio^fomaabmtmexUUjfi  probandaefi  ,non 
expefifatlo. 

% De  i^ttsmsttone perjona  non  Jblxm  eonjlare  debet  in  tu- 
dteio  fummario  > verum  ettam  in  quacunque  extraneo 
iy  improprio. 

4 JjffUmattonii  fterjoma  exeepthnunquam  eenfiiurfitbla 
tOtquin  p^opoomL,px^beat  perafiirentemfilegttt- 
mam  perfinam  habere  probari-,  heet  tn  refirtpto  omnet 
excepuonet  efientfnbUia. 


quiaiam  rcTporulit  huic  fundamento  l3lbnis,dcdj* 

6 ransdo^nfiar.  cficintclligcndam  f in  articulisrcrpi 
cicaubus  ipiam  caufam  principalem , fcats  in  rcrpi' 
cientibus  peribnam.quando  Icgitimatio  perTon^  vi- 
detur Icpararadcaula;&  demum  concludit, non  efle 
ab  hac  opinione  recedendum, quam  etiam  compio- 
ptobai  Zucar.inrepcf.d.l.H.nu./oi.cum  feq. 

7 Prjmo  amplia  adc6procedere,t  vt  no  fulficiat 
barc  hm6i  legihinaiiong  ex  poit  fa^lo,  /cd  ab  initio 
cxntiflc,arg.l.hlius^  I.eiusqui.in  prin.  ff.de  teft.c.i . 
dedeipon.impu.in6.  cualiis,  quos  congerit  Alex  in 
c6hi7i.col.}.vccl!necob.9»Io.vol.i.&  perVant.in 
allcg.tra^.dc  nullit.ttt.de  nullir.cjtdcfed.mand. io. 
mihi  HS.lubn.j.Bar.inl.cfi oporrcf.infi.ff.dclcg..’. 

8 Secundo  amplia  procedcre.nedil  inf  iudicioium 
mario, verum  in  quocuuq  extraneo, & improprio: 
Icmper  enim  debet  conflaredc  legjrimarionc  perfo* 
nx.Batb.tn  rcp  rub.Cquiadmir  nu.a.qticm  Cr refert 
Par  ad  Bar.ind.l.a.C  dc  edid.diut  Adr  toll. 


• /^iim  tnteoTa  nedum  in  iudiciOtf  verum  ctiS 
injaliisrebusquerenduntdcperronzle 
^mitate.c.qu^endum,c.afienic.runt  qui.2.q.7.C. 
ce  accufd.n  natus,l.non  ignorat,  l.iniquum,!.  iimul. 
dcl.h.Cqui  accu.no  pof  i.fiquseramus,  ff.de  rcif.l.li* 
bcrcaptuStCdepet.hxr.l.quida  referunt,  ff.de  iu.to- 
di.fcicndu  eft,  q>  fl  de  ea  quarAio  haberetur,  neganti 
a «liquem  habae  legitimam  f pcrfbnam  ffandi  tn  iU' 
f dicjomon  vtia;mcumbcreronusprobandi,ita*  vno 
ore  dixeruntAng.Raph.Alex.&  Iafinl.de  illa.ff.de 
verb.  obIig.dt  Alex,  in  conf  7^-  vol.4.  & faciunt  qux 
noc.per  alios  in  l.r.Cde  procura.de  per  Alex, 

in  Ui  cautio.  Ceo.rit.& per  Bar.in  l.fi  quis  inhciat.ff. 
depofiti.de  Tiraq.in  traaa.de  vtroq:  rarad.  S.i.glo. 
10.00.9  ?•  loquitur  de  n^anre  {^ocuratemm  mi 

datum  habere,dequarcdiccmosinfn  in  concludo* 
ne, Mandatum. 

Iftud  autem  amplia  nedum  procedere,  qn  quis  ne 
I ^taliqaem  haberet  legitimam  perfonam  flandi  in 
iiKliciOjverum  St  d neget  habuide  dc  in  prarteritu»  ve 
tradidere  laf  in  i. licet, coi.  (.  dc  in  I.  d ex  cautione^C. 
de  procu.de  FcUn  c.d  caucio.col.  1 S.de  re  iud  Ac  alt|, 
quos  adducit  Hcrcu Ac  prob3n.ncg  nu.87. 

4 Hinc  (equitur, ^ipla  Icgitimatio perfonarGt  ple* 
ne  probari  debet  per  alTcrcmem  fe  legitimam  perfo* 
lum  habere, criam  d caufa  principalis  dr  fummaria, 
ita  drmarunt  Bar.in  l.i.nu.)  Ac  ibi  Sali.Cdccdi^.di 
ui  Adr.toll.Bald.in  l.in  bacS.qui.  ffad  exhib.  lafin 
cubr.Cqui  admitti. nu.i.in  d.dc  nu.  t . Dec.in  c.prud£ 
«ia./.(cxta.nu.iiAcoffic.  deleg.Ghirar.  dng.x3.gl0. 
pen.in  l.d  C.dc  cdicVdmi  Adr.toll.  vbi  Bal.in  ^.q.dc 

l>ec.podaIios,nu.47.Nar.conl‘.f43.nu.a.dccd(4( 

im.44.Neuix.conf  i8.nu-4-Fanl'.con(i.ii.nu.i.lib.2. 
Anchar.confrj9.col.3.nu.6.Mcnoc.in  tradi,  deadi- 
fifcpo0‘.remed.4u^.5S-nu44t-Sebail.  Vant.iorraa. 
de  nullie.proccn'.io  tit.de  nuUit.  ex  defc<2u  mandati. 
nu.3.Hipp.M3rdUnl.nacqu^dionc.nu.8.d^.dcqu«> 
IHo.Maran.de  ord.iud.pax.  6.ineinb.p.num.  j.in  dn. 
Alex.inconf.6o.nu.i7*vql.i.  dC£onfa47.v*ids.coL2. 
in  prtn.de  inconf67.col.d.  vol.6.  Quam  lupcnorcm 
* concludoncm  i D^.  * communiter  effe  approba* 
nm, dixit  Dec.in  d.I.fi.num.47.dc  Menoc.vbi  fup.dc 
Crau.in  conf  104.  col.i . 

f Contrariam  tamen  t fententiam  tenuit  laf  in  d.f. 
fi.nu4.c0.  C.de  edid.diui  Adr.  tollcxL  ex  illa  regula 
tradita  per  Bar.in  exrrauag.adreprim.in  ver.fumma* 
hc,col.6.qua;  hec  cd,quod  vbi  caufa  principalis  fuin 
marie  venit  traaanda, ita  dc  omnes  articuli»  qui  inii 
la  inciduntAc  dc  vidciurfulHcererummarie,dc  femi 
plene  proban  legiiimationcm  pcrfonaruin,dc  vi  la* 
cius  per  iplum  laf  vbi  lup. 

•*  Ptimatarocnopinio  vf  •*communior,proutat- 
tciUiui  I^c.in  d4.fimu47*Cde  cdidt.diui  Adr.toU. 


9 Tertio  ampita,ad(.o  veram  cnc,tvtlicct  in  referU 
ptoeircni  Uiblata;onincscxceptioncs;h^c  tn  non  ct 
femr  iublaca,quin  polfit  opponi,  & debeat  per  a (IcrC 
temfe legitimam  pcrlbnam habere, probari  sitapa* 
tet  ex  congcdis  per  Crauc.in  d.conf.  104.  nu.a.qiicm 
referendo  etiam  feqmtur  Hcrcul.  dc  proban.  nega. 
num.86.vcr.vbi  hoc  adeo. 

QO'tiC  LVS  I 0 DCCCCLXXVI. 

ARGVMENTVM. 

Quomodo  4t  quando  liber  rationu  pro  feri- 
bente  probet ,vel  non  prober. 

SVMMARIVM. 

I Liber ratiwumpriuatiprofiribenUnonprebat. 

i Liber  rationum priuati  non foK pro firi^ntefid  nee  pro 
eiut  beertdeprobaty  ttiafiiUifuceedat  fifius  eul  eceltfia^ 
J Liber  rationum  drfunLh,  qui/uh  vhr  bonus,  se  bona  opi* 
nionif , dr  fama  ,pro  barede  firibentis faeit  aUquatem 
prafumptionem. 

Contrar.nu^.<y  $.Coneiliafh,nu.t.tt 7. 

8 Ltber  rattonum  dtfunLh.qui fiint  vir  bonut,ac  bona  opi- 

nsonit  tf fama, eum alqsprafumptiombus  xHladmtm- 
eulis  piem  probat, 

9 Uber  rationum  mertatorum  iy  eampforumnofiri  Ufupo- 

risprofirtbente  non  probat. 

Contrartum,nu.io-  alia  opinio, nu.  I r. 

1 2 Liber  rationum  mereatorum  tyeampforumnofiri  tempo 
ritpro  feribente  facit  qualemqualem  fidem. 

I I iJbif  rationum  mercatori* fide  digni,profcribeteprtAa$ 

tn  poRis  minutis. 

14  Uber  rationum  mereatorh fide  digm,  pro  fcribJHeprobat 
etiam  m magna  fumma  ,dummodononadjit  JuJpUio, 
nee  verfetur  tn.igmtmpraimdteium  adutrjarq. 
Contrarium.nu.t^. 

16  Liber  rationum  tnereatorumpro feribente  probat , ita  di- 

ihonmte fiatuto  vel  eonjuetudine. 

1 7 Uber  raitonU  mertatorupro firibenteprobat,  ita  di^nS 

tt fiatuto  velconfuetmdtne,  dummodo  tatis  Uber  tonferi 
ptus fit  in  territorio  rbt  viget jlatutumfeu  eonfuetudo. 

1 8 Uber  rationum  mereatorum  pro  feribente  probat  tn foro 

merxatorum,py  eur.  Contrarjtu.  1 9. 

20  Uberrattonii  mercatoru  pro ferihHeprobat,non foLS fi  eS 

firiptus fit  m territorio  vbt  viget fiatutS  vel  evjitttudo, 
jptOorumbbro  credatur fidetiamfiextraterritoriii. 

2 1 Uber  rationi  mercatorii  nf /blM  prwat  m toeo  vbi  viget 

eonfuetudo,  p tUorum  hbro  eredaturfid  etsam  alibit 
Quodinfirtur  adquaRioneminpraxtpiu.iz,&  i^. 

£t  quomodo  ufiet  in  hoe  deponere  debeant  fiabes  «1.  24. 
Jofipbi  Mqfiardi,vot.x,  X 4 Ubri 


IJ  LiirsrMt!tfnumm*ft^trmm,fmi  ^BummstnrS txtr- 
etntynon filum  pro  firihtnU  probsnt , fti  nUm  torum 
Hbrt^ui  dtjitrunt  wftrtMurom  fxtrcm4ummodb fint 
Jiriptt  Umporty  quo  mtreaturam  extrtebtnt. 

26  Liitr  rationum  mtrtaiorumprojcrihntt  non  probat  tH 
JiadJUtonfuttmdo  vtlfUUitvm%  quodiUorumltbrocrt- 
datur^quando  idad  «Jrt  mdifirttum, 

XTLibtrraHonumtntrcatorumvtprofiribHiprobttyquan^ 
do  odtflJiatutumjvtlcofMttudOfqMdd  iUotum  kbro  cn- 
datur^uafint  articulanda, 

xt  Statutum  vtltonfuttudodtlpontnSy  quod  mercatorum  U 
bris  ertdatur,inttUi^enda  tfl  in  biSyjquapertinStad  ne 
pQciationemjiut  mercaturam. 

19  Statutum  yquoeauHurconfulet  artium  mttbamcarum  rt> 
gnofctrt  de  caujii fuorum  opificum  ^quomodo fit  iuteOi- 
^endmm . 

Librii  rationum  'mercatorum  ^ eampfirum  infamium 
publice,  C fnjfitila  vita  non  creditur , etiam  ftantejia- 
tuto  ml  conjuetudme , quod ec*um  Ubru  credatur , & 
num.  31. 

1 2 Ltbrit  rationum  mercatorum  non  creditur , etiam  fiamtt 
Jiatmovet  conjuetudme , quod  eorumUbriicredaturt 
%ibi  tx  aliquibus  probabilibus  caujh  ludiii  contrarium 
videatur, 

Ubnirationummercatorumcreditur , quddo  confiat  di 
fuCfiantia  debiti. 

Liber  rationum  babentit  publicum  ojficiumfiribendi pro 
firibente  nonprobat. 

Contrarium, nu.  i^.Conei).mt.\6. 

17  Liber  rationum  kjbentit  puhUeumofiicium  feribendi pro 
firibente  probat,  etiam Ji adefiet fiatutum,  quo  caOeret, 
quod  aliquid  non pojjit probari,mJi per  infirumentum. 

Contrarium, nu.  JS. 

%g  Libri  eoruia,qiii eliduntur  ad reeipiendat gabellai, vel  coi 
Itilas autberttaiepubUca,  probant ettam  profi. 

4C  Libri  eorum, qui  eliguntur  ad reciptendaigabe^lu:  veleol 
U £las  autuu  r itate pubkea probam  etiam  quod  tpfi  non 
/oluerint  eoUiSiam,vilgabeUam. 

4 1 Lihcr fufiiptoi  ti  gabtlU  probat  tantum  pro  firibente  in 
ifS,qua pertinent  ad  eitti  ojfietum. 

4 1 Liber /ujieptorn gnb^lUpro fcribente  non  probat fint  no  • 
tarqJcr.piiont,vetJuhfirtpttone , quando  noiartui  ejfit 
ad  id  eonjitiutui. 

43  Libri ratn>/tummafiariorumaUeuiusTNUa,vtleafirifm  ■ 
cQuimumtaUi pro  feribente probant, 

Contr.nu.4.%.  CvnaSjtu.4i. 

46  Libn  rationum fifealiumpro  feribenteprobant. 

47  Ltbri  rationum  tbtjaurariorum pro feribenteprobant. 

4S  Libri  rationum  Eeclefiarum,Canomeorum,tpifioporu, 

Ciuitatum,^ fimilium,proJcribente  uonprobunt. 

Contr.irium,  nu,^^. 

JQ  Ltbri  eeeUfia , tf  aliorum  reperti  tn  arebtuio publico  pro 
feribenteprobant. 

i I Labri  rationum  tcclejia^y  aliorum  reperti  in  arcbiuio pu 
biieo  pro firibente  non  probant, fi  rei  ageretur  extra  ter 
titonum,  vbi  efianhiuium. 

5 1 Labri  rationum  teelefia  reperti  in  arcbiuio  publico  n9  pro 
bantfiiUi producerentur  contra  non  fubdttos  iUiui  ter- 
ritoryfn  quo  efi  arcbiuium. 

Contrarium,nu.^i. 

Scriptura  reperta  in  arcbiuio  publico  finonjit  fokmms, 
non probat  ,fi ageretur  de  crimtne. 

5 > labri  rationum,qutbus  ab  antiquo  fides  fuit  habita  pro- 
bant. 

^6  Labri  rationum  pro  publicis  adeo  habiti , vt  indifiirenter 
iudieet,  & alsa  perfona  eis  viantur  pro fublieti  probat. 

; 7 Ltbri  rat  onum  tcciefig  antiquipro  ttclejia probant. 

5 8 Labri  rationum  pro Jcribcnte probant  in  paruit fummii. 

Libri  rationum  muitai  eStinenUi  partitas , quaprobeu} 
aliquatenus  vera  in  ahfs  ver  nati  ebtincre  prajumunt, 

60  Librii  rationum,tutorumjiuratorum,  exequutorum,nc- 
gotwTumgeliorum,  iS froeuratorem prq firibente  hb 
fiatur* 

\ 


lofephi  Mafcard! 


6 1 Ijkris  rationum  tutoHim,eMrat»nmifiyaliarib  admuen 
firatommfit/ummitmagms  pro  firibente  nonfiatur, 
ficutinpareus. 

Contraeu.62,6f.ip64.Qmodmffll^,vtnu.6s. 

66  Libri  rationum  tutorum , & aliorstm  adminiflfatorum 
pro  firibente  probant  etiam  in  fnmnm  magmi%modo  in 
eis  adfit  appeto  temporis,  aut  diei. 

61  labri  rationum  tutorum. ix  aliorum  adminifiratorS  pro 
fcribtnteprobaHt,mododlapetfonafint  fidedigna. 

6S  Libri  rationum  tutorum, CT  aliorum  adminifiratoru  eom  ’> 
tinentci  verijimtiiapro  firibente probaset. 

6p Libri  rationum  tutorum,^ aliorum admimfiratorU pro 
firibente  probant,  dsimmodo  concurrat  iuramentwn 
feribentii . 

70  Libri  ratsonum  tuttamm,^  aliorum  odminifiranee&  pro 

feribente probant , dummodo  bumfmodi  libri  contineat  ■ > 
filum  rattones pertinentes  ad  bona  eius,  de  cumt  admi- 
niiiraiiont  agitur. 

7 1 Libri  rationum  tutorum,tx  aliorum  admimfiraterU pro 

feribente  probant , concurrente  probationii  diJficuUata 
aliter  probandi.  g 

71  Unr  rationum  probat  in  bis, quapendent  a pdavotuseta 
te feribentii. 

^5  laber  rationum  non  probat  fiineo  firipta  finttolia,ex 
quibus  aiiui  eum  alio  teUbratus  inqmgnetur, 

74  Uber  rationum  pro feribenteprobat,quMo  eu  eo  oomut- 

rersnt  alia  adminscula. 

75  Uber  rationum  prer firibente  pieiu  probat^uandoineo 

multa  partitavers/ieata , ac  probata  fusfieniperaiim 
rattones  publicas.  -o 

76  Uber  rationumprofiribente  probat  etiam  fiparutm  non 

verifieata  fuiffent  magni  momenti* 

Contrarium,  nu.jj. 

7 8 Uber  rationum  pro firibente  non  probat  in  esfftukffifin 

ratts,ttiamfiinnmsiitaparutavertficata,  acprooata 
fuijentper alias rationeipubUcas.  - 

79  Uber  rattonu  pro  firibente  probat  fi  in  eo  plura  eapitulm 
connexa,^  indtutdua,qua  commode fiparars  non  pofi 
fint,repertamur,^  aliqua  fint  pro  fcr%benu.fi\sqicroon  \ 
trafcnbentem . namfiaduerfarius  mltt  talem  itbruapr 
prdjare  contra  firwHcm,  tenetur  etiam  approbare  pro 
firibente.  Contrar.nu.%o.Concil.nu.^  i.  { 

gl  Ubertationum  pro  firibente  probat  accedente  tiu.iura* 
mento,vbi  qudtttasjiLX  qnalitat  rerum,  tX  venfimMuu-  ^ 
doidfuaderet . 

%)Ubri  rationum /ociorum  plene pnAant  tam  pro  feriben- 
te, quam  contra  fer ibtnum. 

84  Libet  rationum  fictorum  licet feriptut  fit  ab  infiitore ta* 
mtnpro  feribente  probat,  j -.di. 

8 5 Uber  rationum /ociorum , non  continens  verifimiha, pr$ 

feribente  non  probat, 

86  Liber  rationum  foetorum  continent foUtm  data  perfirebf 

ttm Jocium,tX  non  accepta  pro firibente  non  probat.  ■ - 

87  Ubrt  ratiosmm  baucbenorum,  cy  eampfomm  nofiri  ttqt 

portt,quandQ  eorum  perfona,  iymusuuautboritatrp» 

blitafit approbatum, profiribente probat.  %' 

88  Ubrirathnum baneberiorum,  ij campforumnofiriiea^ 

poriiprofiribente  probam,  etiam  fi  eOimerent  tdagnOk 
fummas.Contrjiu.%9.ConcU.nu.^.  1 K 

pt  IMrri  argentariorum,  baneberiorum , ir  aliorum  qnorla 
officium  bodte  approbatum  non  efi, de pubUco fidem  nb,  * 
fidunt.  c' 

pz  Ubris  argentariorum , iy  aliorum  non  creditur , fi  falfi 
■ adenjuSpicio.  • y 

p3  Ubru  argentariorum,iyfimiliumnoncndduf,  tum  im 
tos  adeji  verifimilitudOiVelaisaprafumptio.  t 

P4  Libris  argentariorum  non  credstur , eum  quid  diuerfum 
ab  eorum  ofiieio  continent. 

py  Uber  rationum  confiderata  qualitate,  & quantitate  rerB 
eontinem  verifimibaprojeribenteprobat. 

96  Uber  rationum  continens  expenfas  mmutas pro  feribente 
probat.  • 

Quia 
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Dc  probacionlb.  Conci.  DGCCCLXX VI* 

CxCploMidi  pemiciofum  efTct.  ci  feti-  8-  SccuniU)  amplia, quia  taliiliUrt  cum  alijs  pia-tQ 


QiiU  pcuntocdiiqua  vnufquilq;  Ubi  adnota* 
fioBB  propria  d^iloreni  conilituic » rcccprum  dl>^* 
s ^tuis  ratiOQoai  tprsuannon  probare  proraibente» 
A DloriuffliMnkionrulcoriim  aufhoriratibus,flc  Pon* 
oncibac  Impcntori^confittutionibufc^probatur» 
idadsiflUnprumgtaani^excmpI  C.dcpiob.&io 
JjLui  fi.C^conuemcn.Urcidcbitor.tib.io.errnlcg. 
nuda  raeio.fr.de  donat.in  c.a.exr4k  Udonli.  dc  adno> 
uneniM  vdftufqriunsgioOarorcsi  n t.qucdam . ^.nu* 
■miario$»iii  vo4ecemittir.ff.dcedcn.tn  da;.i4c  fid. 
Iaft«addgt.in  dem.i.|.cztcruni>iovoaat}onun>»de 
.vrnc.dc  docuit  profitendo  Barr.  tnd.l.nuda  ratianu. 
y4cind.i.ejtemplo.&  ind.i.HA  lo  auih.  ai  fi  contra* 
^ummi.94c  i4.Cdcfid4nfir.Bal.!nl.i.verl.vlimio, 
quzro.C4e  cdeo4c  ibi  Sal.dc  lai4u.i.dc  ibi  2oan.dc 
Vicomer^ui.H.idem  Bar.inlaidmoncndi,nu. 
deiureiur.  dc  ibi  Batcol.6.Caftraiuii).a4*ad  fi.^AJex. 
auaMaafi.vfaidicitiquod  Oo^videnturuanfirc  cii 
Bar.laf4W.i  t i.dc  120.Cacaalup.na.61.Fcanc.Curc. 
aikio7.Lanfi4eOriaanu.O<Kipnum.i2i.dc  cu:n 
^rt-tranCctutt  Caco  bac.in  d.!  .adinonendi^nu.  7 ) . dc 
Caccuiup.fiu.71.Iac.PcCT.  de Ptoloin.  num.  i6a.|p. 
Corarj)t2.6i.cufn  pluob.  :ipcc.io  ut.  deiofirom. 
odif.  Aib  nib.  qusrfiio.  ftint  (pectes  infhumcnconmi » 
ipcrdpriua  cocum  auremt  Aoi.de  Butr.in  c.a.de  fid-m* 
flram.dt  ibi  Abbiiibnu.p  dc  2mol.num.t6.dc  ibt  Fcl. 
^ au.ai.vbidiconCftupa*omnestcDcn.dC€onruldd  1 
•cnuoe  lo.  de  Aoa.conCs  |.circa  peinc.  Kom.  conC 
ao5.Alcxxonr.vlt.no.4.vol.7-&>c.con(.6a.nu.6.vol. 
X.&  conT.  I ) I j)u.$.vol.x.dc  cooC.  1 i;7>ou.6.voluni.2. 
lM&.dcOha.tn  foa  pn^.iacdefid.  tofir.  produ^, 
nuin.74J^anr.iDconI.90-nu.i.volani.  i.  vbi  diac gl» 

* iad.$anioiniaUcio$i  *coininaokerquoadbo€ap« 
pcofaan. 

a • ! Aoipliamr  pcimb»vc  libcmciooam  f pduati  non 
(ohim  oon  probet  pso  faibencc.(cd  nec  pto  ciu»  hx* 
rcdcicciam  fi  iUi-fiweedat  fircos  j vel  ecclcfia  » I.  inrer 
caRala$.C4e  o6ueiucn.tirc4cbit  dc  ibi  Bar4c  Akx. 
iaaddi.Baianl.iobotuifidei4iiiiB.6.C.dcc6b.  ctcd. 
Boer4eciC  105.00*  f « • 

S  . Liaiinhancampliaiione>iuitlU>roraciQnumdc> 
lunUi ^ ibit  vir  boaus^ac  bon^opitiiom$»dcfaQtc; 
namtaluliber  faaraiiqualeoi  pnefumpuoncm  pro 
herede  icribemis»aig.i.qui  cum  maiot.yii.tf  deboiu 
ii^r.tradtiBar.  mJuidmoncad4QU.a7.  ft4eiiueiur. 

* Alcxjbijbi.)4^vbidicitpquodBuulodr.*commu« 
smeri^(iuntur,lafnu.J20.Cur.nu.to}.Aip.  nu.ia5* 
^fir.jbi.in  fi.Coii)a.conf.?i.Craa.  in  com.  Atu. 
doBocran  &a4e  l'jUpfir.&  ibi  Abb.  dc  Fcl.  > 

4 PrimoampliahancIimjracioneiihtqniaraUslibot 
nonlblmAotaliquampiadumptioaciD  pcoh^c* 
4efiailxnds*»kdo]ai>ircmipicnBm  ptubatiooctiiy 
€^(tinbdAdiBOii»di»mv4).boccofii'.6a.n^.6.  vol. 
f«RipL»iidJiadmGiiaeadt4iu.i2;.Boa.dccif.  lOfjiiL 

* 5lPariC4^if>>ao.'i5.vbidicu  Do^orcstU' comnm* 
DkerteBera(vol.4.> 

5 CocurahumfvniaoBarde  atteri  allegad  fuprapdc 

* eflVoipnwinuqfiniavtttadit  B.ip.ind.Udtnoacn* 
dunum.127. 

6 :ilfi  raawcboibnaotiaro  tdiftin^hooc  redigwnnir 
ln|4ifikidceioptnioac$:  nam  aui  loqutmqr  dc  bono 
vtaxbbiiicatfc  tcgulan^dc  tuncproeedit  opimo  Ban. 
iuri^qisimordebonoviiobomtarc  prxcclleotf  » A 
«One  procedit  opiAio^aficdcfequac.  ita  conditae 
KiRdaBAadmeoendiaium.  la/.vbietiaminaaime 
oAucrtcaddaicCret  tn  hac  materia,  an  isi  qui  libnim 
fiMtrttfdeceflcnrpoA  lirem  mcKam , an  ante. 

7 t Dec2aib4c  iaetliigc,ptgdt^a  procederet  in  libro 
defiin  Aihabtte  fiormam  debitam  rai  ionum,&  coti* 
nente  ddtaiAaocepu , fecusfi  contineat  lantu  data  • 
Ba  l.pofi  Mic4eMarareUn  l.i6ac6,C.  de  prob  Cafir. 
in  i*admoocadii€ei^iar.(ub  ou.i  aact  AleA.coLa4. 


ptionibus  fcu  admtniculis  plcik  Probat » Bart.  ui  d.  1. 
a(lmoaedMiQ.a7.ct  ibt  lal.Paul.de  CaftanLrahoncs» 
C.dc  fictinfir.  Am.  dc  Burr.  Abb.ct  Fcl.  io  c.a.de  fide 
infir.Bocr.decir.i05.nu.5.Socoocif.i6i.vol.|.ctcdr. 
iS7.nu.i6.vol.2.Gujd-Pap.q.44t.vbi  refert,  qoxltuc 
ifia  adnunicula.Gabnct.lih.ixoocla(!  ima.  67.  £t 
talis prcfiimpnoorta  cx  humiinodi  librent  fit  fbfiul 
ta  altis  adminiculis  plene  probet, refpondit  coni ulc* 
do  Partiali  c6f.ioq.in  przicnn  caiifa,fub  na.76.  cum 
rcq.voluin.  1.  et  ante  eum  vofuir  Soc.  l'cn.  conf  161. 
prodccifionc,nu.3.vol.2.  er  fcnlit  Capcl.  Tholof*.  q. 
49d.anhbaracionu,in fin.quibuspoflrcmb  acccili^ 
And.GaiUn  prac^.ob(cru.lio.i  oblem.a.pofi  nu.t.et 

■ Folle.adMaranc.in  Spec.par.6.acf.6.nu.a). 

9 i*  Secundo pnne  palicerainpliacdclulloncm  t pto- 
codccceuaminiibro  rationum  mcrcaioiu , Sc  cam* 
pforum  noitricempuns  glo.in  l.qda;dam,$.numnHi- 

* iMOS, C.dc edcn.de  ibi  Bar.&Calh:.nu.;.dc  alii  * c6- 
mnnitcr>vcdtcit  laf.in  l.adinonendi.fiib  nu.  1 1 1. ff.de 
iuidur.ld]ujiur  Alcx.in  l.  t.nu.  10.  C.  de  eden.  Abb. 
ia&2.nu.9.dcfid.inflr.Bjliiirub.G.de  tid.infir.vcrf. 
(equitur  modo  vidcrcdclcripcuris  mcrcatoru.Ruin. 

* conl.77.ou.a*volu4.  vbt  dicit, quod  Do^orcs*coin* 
mmnttcr  rraolcuot  cum  B.ir. 

10  CotrariurOtvoiuttSpic.mtit.dcinfinim.edic.lub 
oibc.fluod  tunr  Ipccics  mitrum.  fubnu.  5.  vbi  voluit» 
quou  lifict  mercaturum  noftri  temporis , pn^t  pro 
IccmnadaiiimulovniusTcfitSiVclcum  inramento» 
idcm  voluicbal.jn  l.ranones,C*  de  prob.  in  1. 1.  C.  de 
cdcn.vbi  dictt , quod  hoc  liat  m arbitrio  indicis  con- 
lidcraca  qualitate  pcrlbnc.de  Icquitur Anan.in  conf. . 
53.  num.  z,&  quod  mdici  mxta  rerum  quamitatem , 
& palooe  qualitarctu  fit  arbitrarium  »quira  fides  iic 
adhibenda  iibustUoruiD  cainplorum,dc  mcrcatoru, 
5>oU  Salyc.panit  Barb.tn  coolil.  5 3.  colum.  5 . Iibc.  3. 
^ucuirelierfMeoochdeaibicuu^ltb.a.ccnt.  i.caf. 
I9(.nuin  ip.  vz 

* Hxc  opinio*conimuniternd  placet  Dod.vtfcri* 
biiAbb.uid.c.a.lbbnu.9.verCiecunda  fiiicopini0.6c  1 
camrcprobacCyn.m  kmfirumcnra.Cdcprob.  vrre- 
fcr^dc  icqumir  io.  And.in  titdeinfhum.cdirjqo^  io* 
ap^vtdcaiur.intcr  has  pugnantes  fcnbitioin  lenteo* 

X 1 Das  tertia  om  opmiotN  icolai  dc  M atarcl.  qui  dtxit* 
quod  <utn  afi jwdmi  nicul  is  probat  pro  Tcrili^te  1 vt 
kciccc»  A leq  .BaUn  d . 1 . ra  t i ooes . 

Tenendo  primam  opiiiioncxsgt.A  Bar.quamaiii 

* communicnleqiiunciMbv(eradiilal4&d.l.adnxoacQ- 

di,nu.i3i.A  Abb.ind.C.K4U).9.  ■ - . ^ 

la  Primoeam  Iiinita|n6proceda:c»quoadqaaleny 
qualem  ptaehnnptionens^qniaScpsolcnbcnte  facit 
qualemqualem  tidemilaCA  Akd.«bi4apr.Dccind. 
c.  2j1u.17.de  fid.infir.Anc.de  But.A  lmolind.c.2.A 
tbiFel.nu.24.Barjnd.iadindoeDdi9Col.7AtbttUp.  > 

* fiU.98.vbtdrcit*comnHi:laliinooar.ti9*col'^iibr.i, 
Ctaudn  Da^doamiq  Jcp.par  a.(eA4c  vctbiscnun* 
ciaDoutn.  7.  vhidicitqmd  opatMr  ifta  qualisqualis 
pcadiunp.Roni.ln  l.tMda  tariojiu.  I.  ff.dedonai. 

tj  Secundd  lifuin  einonprocederet in  pofiis  miuo* 
ris»quando  mercator  cfi  fidedtenus;  tuccnimpleO^ 
pcobaCrBal.in  l.vnica,coi.).in  n.  C deeonfdl'.  Cmk. 
aon.in  conf.  ii2.col.3.in  fi.lafin<U.adinoncndh  nu. 
106.  Abb.ta  cap.bofw  ,41 2.num.  30.de  pofiu.  M-xk. 
Aym.Ctau.in  rraA4catuiq.  cemp.  tn  1.  parr.  icAio. 
VidlmuSrAabund^AO.  o.4wdicirhocin(elliBi  d«' 

befcoiummodolibcrtationum  fit  confisas  (olein* 
nitcr,proutipfc  docuit  inlplotra^at.tn  i.pac.in  Icd. 
Quarto  linmatur.nu.44.  A Dadic  Sirac.  in  trad.  incr* 
cat.in  i.par.nu.3 3. cum feq. Ttraq. in iraff-dc lud. tn  • 
tcb.exig.nu.4  A fbq.quibus  accedit  Aufreriusati  Ca« 
pcl.ThoI.q496.ltcm  fuitquclitum,anlibccrat!oim. 
laCorafin  l.adn)oncndj.nuin.64.Dec.  in  i.  i.im.  4. 
C.decdeodo.  **-  juc 

Ampliabis 
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14  Ampliabis  hSc  limitationemtcHam  procedere  in 
magna  nimma>damodon6adcnetrurpicio»nec  ver- 
faretur  magnu  piudicium  a^erlani.Bal-in  d.i.  vnic 
c0I.4C.dcc0nfcf.de  vidcc(cqui  An.Jn.ind.conf  5J. 

1 j Contrarium  tamentvoluit  idem  Bald.in  d.Uatio- 
nes»&  Earr.in  d.l.admoncndi.nu.ay.vbifcntumc,  q<f 
tantummodo  fociataliqualem  przfumptionc,quan- 
doagiturde magna fumma  , 0c delibro pcrfonaclc' 

* ga>‘iS}dc  hoc  fequuntur*  communiter  Docioies in  d. 
f admonendi, vt  de  iurc  circumferipto  ftatuto,auc  c6 
fuetudine  tradit  Crauec.ind.trad.in  i.pat.lcfiio.  vi* 
dimus,&abunde.num.;. 

s6  LimiraampliationcmnonprocederCf  f quando 
adeflci  ftatutum,vcl  cdruetudo,  quod  credatur  libro 
mercatoris,c.cum  diledus,  eatr.  de  Itd.indr.Io.  And. 
in  d.§.nunc  diccndum.Salic.in  l.cxcmplo-C.  dc  pro» 
bat.Bal.in  l.cundospopuio5.nu.i6.C.dcruni.Tnntt. 
dc  Ad.Cach  in  1 comparationcs.col.)  .C  d<  Hd.  inltr. 
dc  in  l.quidam.S.ciunimularios.B'.de edC.de  ibi  Ca^h* 
nu.).&  Alcx.nu.i.di  lafnu.i.vbi  multo®  i^t.Caftr. 
in  L.admonendi^ubm).4^.fFdeiureiur.  dctbi  laf  nu. 

] :o.  veri-  vitta.  Bart.Fra  nc.  Curt.nu.  1 09.Abb.in  ca. 
delid  innr.de  ibi  lmol.de  Fcl.nu.i6.de  Dec.  num.iK. 
pcder.de  Senisinconf.  1 19.de  tunc  indubitatam  efic 
concUWionem,  qnod  libri  mercatomnifaaant  plcoS 
fidcm,cum  nitamur  publica  authoritate^tradit  con*  1 
fulendo  Rol.conf  91.011. 5. lib.jBocr.decif  lej^^JM* 
pc  li.Bero.conf87  nu.54.1ib.3-Dida.Couar.iib.f^aiB. 
quard.c.aa. Mcnoch.de  arbic  d.calii  91. nu.  16.  Viuiut 
communium  opinionum,  op.  309-  ^rlae.  conlil.87> 
num.7iib.i. 

17  Declara,deintelligchanc  limitationcm»fdumnio 
db  talis libcrcdTcriptus  (it  in  territorio, vbi  viget  da* 
tutum, fcu  confuctudolo.  Bapt.de  Sand  Scucri.in  1. 
omoes  populi.nu.164.ff.de  iuft.de  iur.  taf.  in  l.cu^tos 
popuIofidcfum.Trin.dc  fid  cath.ou.a).ip  1.  le^  vbi 
tefen  Bald.in  ccum  di)cdus»extr.  de  fid*  indr^Strac. 
in  rrac.de  mercAt.iil.quomodo  in  caufa  mercar,  pto* 
cedendum  fir.nu.  4a. 

t%  Poicrit  limitati  ampliatio  pracdidatfrtnohabcac 
eficdum  in  fOro  mercatorum,  m quolibri  huiurmo* 
di  coocuitcncibus  qualitatibus  requifltis  plene  pro- 
bant > quia  inter  mercatores  probationes ktniplenz 
accipiumuijdc  ioeorum  foro  ex  «quo,  de  bono  iudi* 
carur»vt  not.ZaCcoof  1 c.nu.7  ?.  vol.i  • BaUonf  1 98. 
nu.$.incip.adintclijgeotiats,nu.7.vol.i.dicC$iquod 
incaufismcrcatocumj  vbi  de  bona bde agitur* non 
eoogniit  de  iuhs  apicibus  dtfputare  per  contexin  1. fi 
fideiuiror.$.qu^dam.ffmaci^ti,quMplacuircidcm 
Oail.loconuperalieg.  . • 

19  Coorra  hancdcclarationemt  lati  atgutt  Corn; tn 
conf ; 1 9.  vctCnon  obfiat*fi  dicatur*  vfq;  ad  fi.  fed  n&* 
bif  hltnat.  . > ; . 

xo  Tenendo  primam,  opimonem  amplia  ■ t vt  liber 
conTcnptus  in  tcrritono.vbi.vigct  fiacucum  1 vel  cd* 
fuctudorprobet  etiam  extra  remtorium.  Bal.  dc  DD. 
in  c.a.de  fid.infi.BaUndd-cxcmplo.  C.de  prob.de  in 
l.fi  nonrpeciali.Cdetcfiam-f^uicurDec.  mcap.  1. 
coi.  1 7>in  fi.vcrf.tcrtioiqood  dici  t la  Andr  de  prob. 
laCinl.fiarr<^ator.col.  i6.fF.de  adop.vbi  dicinquod 
nnnquam  inueoir  comradi^u.ldcm  lafin  d.S.num> 
tnuIariosfF.de  cdcnd.de  ini.  i.coIum.  5.C.delumml 
Tfinit.de  fid.Catbol.in  1.  ius  autem  ciuilci  col.fin.ff 
de  iufiit.de  iur.Baldn  cdf  1 79-vol.  3 .Guid  Pap.  dccif 
i6x.Crau  intu6t.deantiq.teiHp.in  t.par.feft.  Quar- 

* tblimiratur>nu.6.dccfi*communis,ibinu.  ii.$trac. 
de  mereat,  tit.quomodoin  caulis  mercatomm  pro* 
cedendum  fittnu.31. 

ti  Hinefiantefiatuto  reuconfuerudlnct  libri 
•non  folum  probant  in  loco  vbi  viget  coluctudo.  fed 
etiam  alibi, io.  And.io  «ddinad  Spec.  in  tit.  dc  inficu. 
edit.$.nuncdiccndum,inaddLmagna.  Amoniusde 
fid^nfiriaf  iui.admoaauliiub  nu.  i* 


& in  l.cunftos  populos.in  i .l€^akl.l^dc  in  l.qtedL 
S.nummuiariostnu.^.ffdc  cden:Dec.in  c.i. nu.s6.de 
prob.Fcl  inc.cum  dilc6t.nu.24.de  fid.infir.  lo.Bnpr. 
Caccia  lup.in  repet.l.cun6tos  pop4i  lo8,fub  nu.  1 64dt 
dl4idmdMndiifubnu.64.  verf  rcpHcatur  pnedi6tij. 
Strac.inlocofupracit.nu.  31. 

22  Et  ftcir  ad  quxfiionf  in  praxi^  quod  fi  mercator» 
puta  Florcniinuti  qui  codicem  fiium  rationum  feri* 
pfir  Fiorentiz  vbi  faccrer  plenam  fidem  proco,  pro* 
ducat  illum  codicC  in  aliquo  loco  vbi  lirigai*  dc  vtd 
non  viget  ratis  confueiudo,  tamenA'igoreconfiiero- 
dinis  loci)  vbi  codex  fen ptus fuerit,  prc^abiti  vr  rcr 
minauit  idd  Cacciain.in  Mino  rpcciali, C.de  refiam. 
vbi  plura  ad  hoc  adducir,dc  in  d.fadmonddi » Du.74. 

2s  Rurfustvcr6,fi  mercatorfbrcn(isveneritFlorca* 
tiam.vbi  efid.confuenido,dc  codicem  rationu  fuarfi 
ibidem  fcriplerir,!!  nonfueririn  matricula  mercato* 
rum  Florcntiefcriptus, cius  codex  nd  probabit  vigo- 
re ifiius  confuctudinU  1 fccusliincoll^io  mercato- 
rum fuerit  adfeitus,  quia  tOc  gaudebit  priuilegio  fia- 
tutorum,  dcconfueiudinisdcmercatoribusloquen- 
tium,dc  ita  eius  codex  probationem  faciu.fic  di  fiin* 
guendo  protulit  Bald.in  rcpcc.l.pen.C^e  fum.  Trio. 
& fid.Caih.qnem  refcrddofcquiturC  accialup.  loco 
nupcTallcgaro,mi.7j. 

24  Ad  hancampli.itionemtqnomodoreficsfi]percH 
ddam  deponere , vfdc  Foi.  ad  Maran.  fbl.  mihi  568. 
nu.17  & exnu.  78.  colligere potcrisfubampliariond. 

A mpl  ia  modo  hanc  limitationem  primo,  vt  pro- 

X5  cedar  nd  iblum  in  iibris  mercatorum  ,fqui  a^  mec- 
caritram  cxcrccm,rcd  criam  in  libris  eonim,  qui  de> 
fierunt  mcrcaturamcxerccre , dummodo  fint  feripd 
tempore,  quo  mercaturam  exercebant  .'Strachund* 
tradxlc  mcrca.in  tit.quomorio  in  caiiia  mercar.pio* 
ced.nt.nu.S4.facitinarg.texc.iDl.praRor.$.  itcmqos 
etia  m defm.fi.de  edendo>&:  quodnot.gl.iR  $.peo.  la  - 
aurhde  tabcl.DD.in  i.  prxror  ait»/.etii  is,6cibiUfi 
ff.de  edend.fiutrig.6c  Alcx.in  proosm.fi.  i 

x6  Sublimita  modb>niricalistcODluctud6>velfian^« 
tum  cfiei  indiferemm^puta  fidifponercc  * quod  cre- 
deretur omni  fcriptuixmercaroris pro fc, quia  non 
valeret  tanquam  pronae  ad  fal  fum  commiircndum» 
c.cric  aurcm.4difimj6c  ita  lingulariter  decidii  Bal.ia 
l.vnicaiCdcconFcfi^Abb.in  c.bonstilx.cxiradepo' 
fiulat  przlat.in  fi.Iaf.in  i.admonendi4ni.  ixx.6t  in  l. 
quzdam.S.nummularios»nu.vAlba.  coof.9T.Strac. 
in  d.tra6^.dcmcrca.locorupradt.nu.  n^fcl.incx. 
ou.  x6.&  ibi  Dec.nu.  1 8.  Alcx.in  conii  $ 7.V0I.  i.PaoL 
deCafir.in  conr.3oi.iib.i.Rom.in  cCf.i46.inl.qux* 
dam,$.nummularios,lub  nu.i.fijdceden.Fran.Cua. 
in  dl.adnioncndi,nu.  1 10. 

17  Intelligas  ergo  cxlupracitatis.adhoc.tvc  taliscoBf 
fucrado  valeat  ludioicuius  confenfus  debet  accede- 
re,duoclTeconfideraoda*6c  integritas,  ac  probitas 
mercatoris,qua:  omnium  opinione  iuueriir,6e 
reicaulxqualitas*6c  magnitudo  debni . vtpofi  M. 
6caliosadnotauirMarfiling4S8. liber  mcrcaiociSrdc 
fequirur  And.Gailxl.oblcEu.ao.nis-xi. 

Alia  cficrequifira  acticuUnda  laqbex  placat  lofcp. 
X/Udou.concltili  29.  per  plurcs  coi. 

28  Secundo  lubJimica,ralc  fiatatu , t .vd  confuetudi- 
nem  interpretanda cfie  in  his , q|uae  pertind  ad  ne^>- 
aationem  riucad4ncrcatura.a^.tex.inl.s.  S.codctn 
fnodo.fl‘.nau.caiip.ftab4}oc.Ioan.Andiod*additad 
Spea.lcquicur.Rom  .in  conf.204.6c  (cq.Arct.in  conf» 
72.C01. 1 .6c  in  conli43.Decdn  coftf.40.  nu.  i.Ciau.ia 
conii  3. comprobat  laf  pluribus  fimil.  in  1.  age.  C.  de 
trara61.Alcx.c61.i  i7.nu.i.vol4.Mcnoch.inl.  x.c&u 
i.catu9i.nu.22.6c23.vbipluciaK>scitaLFcl.incLc2. 
nu.26.ct  ibi  Oec.nu.  i8.Strac.in  locofiipca  cicato*nii. 
40.  vbi  alios  citat.  quibusacccditFranc.Marc.qu9fi* 
369mu.i.Andc.Gail.d.obreni.2o.nu.8.qui,6ccodein 
%9  modo  dicir  uucrprcuudum  efic  (Umtuoii  t c4- 
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aetot , contblcsaanim  mechanicarum  cc^oiccre 
dccauri5riNAHiiopiticum,cx  CmBaid-  & alijsin  1. 
fi.Cdc  iurifd^i^n.iud. 

30  Tem6rublimtra,qnoad  mcrcarorcst&  campforcs 
infamcS)3c  fufpcOc  vir^iquia  eoruinlibrisetiam  itan 
te  ftamro.vd  conUicrudine,non  crcdirur.  BaU.  Cdc 
ium.Trin.&  hd  carh.in  1-cfidos populos  cola  V'  er. 
iquintum  exemplum,  & ibi  Caccial.na64.  idcm  Bal. 
in  l.Cartlus.nu.  io.ff.de  fcnar.Iaf  in  1. admonendi. nu. 
izj.Gram.in  conf.  j 5.nu.27.Strac.  in  larpiusctt.Ic^. 
nu.;9^facic  Bartin  l.quardam.S. nummularios . ff.  dc 
cdcnaddcCacciaU.adinoncndi>po(l  nu.7a. 

InTclligchancrubIimitarioncm,t  dummodoinfa 
mia  fit  publica,  aliis  fecus.  Bal.  ind-l.Catrius.nuao. 
larindl.admoncndinu.  i at.Fclin  nu..a/5. 

Quarto  fublimira,  f nifi  cx  aliquibus  probabilibus 
cau(isconcranumvideaturiudici.Bal.in  l.vnic.C.dc 
confcfs.nu.  i ) . verlquid  ergo  eft  incodiabus,  vbi  in 
effe^u  concludit,  quod  etiam  ffante  ffaturo-vcl  con 
iuetudine , eff  in  arbitrio  iudicis  qulta  (tdes  lir  adhi^ 
bendahuiufmodilibris.Scquiturlaf.iad.l.  admone’ 
di.nu.i2j.Abb4nconl'95.nu. 

33  Quarto  limita  ampliationem>tquandoconBarct 
defwffantia  dcbiri.puta,qaado  conftarct  mercatore 
dcdiffe  merces  alicui, nec  conBarec  dc  precio , Icu  dc 
quanrirare  mercium:  nam  tunc  ad  probandum  dicla 
<|uSt2tatem  ffatur  libro  mercatoris,  ita  limitar  Crau. 
iod.tradl.deantiquitatetemp.rc^vidimus,&  abun- 
de.mi>9*vbi  rationes  adducir,  & etiam  illius  iuramS- 
to.Rain.de  Foriiu.in  l.i.ff.  de  m litem  iuran.  Occ.  in 
conr.i4d.col.6. 

34  Tcrtioampliaprincipalcmconclufioncmfprocc* 
derccHam  in  libro  habentis  publicum  oBicmm  feri- 
bcndi.Baft.in  l.qcuedam.^.nummulatios.ff.  de  eden. 
Kip.inladmonedi.n  i a i .ff.deiurciur.Fcl.inc.a.  nu. 
ai.Scanteefi  lmo.de fid.inff.Iar.mc6r.io}.col.idi.i 

35  Contrarium  adducitfCrau.in  tra^ldc  antiq.tcmp. 
in  I .par.icd.4.1imitaturnu  dz.  dc  6t . vb> , quod  Do« 
dores  hanc  opinionem  reneant  & nu.68.  & ante  cu. 
Bait.md.$.nummularios,in  tin.& ibi  CalFrin  prine. 
idcmBart.in  auth.at  fi  comradusnu.o.  5c  Alex.  mi. 
2.5c  larnu.S.veritcrrio  notat  Barr.vbi  dicit, quod  ita 
tranicont  Moderni.  Abb.  in  c.quoni.i  contra,  dc  pro- 
bat.Soc.inconf.io5  nu.a.vol.a.  U.ip.ind.l.admonen 
di»nu.u9.Mcnocb.m  trad.de  arbit.uidiib.  z.ccnt. 
icaf9t.nu.u.&  tradidit  M.art.deFano.intrac.  qua* 
liter  «icglprobci.imm.i  5. 

36  Concordari  poffunt  ha:  opinioncs.fvt  prima  pro- 
cedat coQrratcnmm,qui  non  approba(Ter,5(Cuquo 
resgeftanoncffer,Crau.ind.trad.in  i.par.fcd.Q^ac 
tohmitamr.nu-ds.vcrl.quid  ^itur,  hxc  non  placet  1 
vd  dicj^od  prima  opinio  procedit, quandoodicia- 
liS‘publicum habes  omcinm  fcribiijliquidalienum 
abeiu5odicio,tunccmm  iK>n  prob.it  pro  fc:  fecunda 
auicm , quando  tcnbit  aliquid  fpcdansadeiusotti' 
cium,quia  mne  premat  pro  ie.Crauct  in  fup.cit.locOf 
dchancconcordiamfcntiuntplures  Dodores.Socy. 
Conr.zog.nu.z.vol.2.Menoch.iQ  d.caf  pt.nu.  14. 

37  Tenendo  fecundam  opinio.amplia,t  vtea  proce- 
dar» cuamG  adenetftamtum, quo caucretur, quod 
aliquid  non  poCetprobari,njripcrin(humcntum,qa 

probari  per  librum  ralisothcialis  publici, Cra- 
uet.in  d.trac.fed.quarc  lini  itauir.fub  nu.^4 1 .verf  fed 
contra.vbi  adducit  Abb.Dcc.Spcc.Soc.Inn.  & alios. 

3t  Contrariumfvoluit Rom.conf 77.in ri.cumaiijs» 
dcqoibus  perCrau.in  loco  fup.  cit.nu.8 & 84. 

* Retenta  eadem  fecunda  opinione  * communi,  ex 

ca»infatur. 

SP  Primo  I quod  libri  «orum » f qui  eliguntur  ad  reci- 
piendas gabellas,  vel  collc^lasauthoritatc  publica, 
probant  etiam  pro  fe-Barr.in  d.S.nummularios,  in  fi , 
Berrachin  trad.de  gabdUn  4.par.prin.nu.2.Socyn. 
conf.208.au«4*vol.a.Aiig.ui  d nummulaiios , vbi 


* dicit, quod  ira  communitcr*obrcmatur,rcq.Dcc  in 
c.cuin  cauram.nu.7.dcprobar.Curr.m  d.l.aclmonen 

* dimu.  u j.vbi  dicit  Dofl.ita*conimuniter  tcncrc . 

40  Hoc  velim  ampi  ics,  f v't  probet  etiam  neganuam, 
puta, quod  quisnon  (oluit collc^am.Bart-jc  DD.  ia 
l.Titiz  textores.ff.de  Icg.  i.flc  in  d.§.  numularios,  Io. 
dcimo.ini.z.ff.detclla.Sal.in  IcxcmploC.dcprob. 

41  Illationem  ramen  limitabis,  f vt  lamiim  locu  ha* 
beat  in  ijs,  qusr  pertinent  ad  eorum  officium,  & non 
vitra, (ecudum  Soc.in  cx>nr.aoS.incip.viris  aciis,  verf. 
3.CX  libris, cum  Icq.voi.x. 

41  Secundo  limitabis, vc  non  proceda t.-f  quando  ciTct 
deputartu  vitra  diflumcifficialcm  alius  notarius, qui 
haberet  lcribcrc,vel  fubfcfibctc:coenim  c.ifu  linc  no 
uriideputatilcriptionctvel  lublcriptiono.nOproba- 
rct  liber  fufccptonsgabcili.licdcclar.it  Alcx.md.^. 
nuimnulanos.poftnu.  j. ff.de cdciujui  ahos  citat. 

43  Terno  intcrmr,t  idcm  clle  m iibris  maffnrioi  u ali  • 
cuius  villxrvcl  cafin,(cucommunitatis.Crau  in  trac. 
dcantiq.ceinp.iu  i par.iceli.quarcq  Itiniutur.  nu.  6S. 
lafin  i.dcccm.iium.}<.ff.dc  vcrb.obhg.Alcx.ind.S. 
nummulanosiiub  nu.}.  Alex  in  coni.  1 )6.vo\.i.  Fcd. 
dc  Senis  conf  1 1 9.  ad  fi  m 

44  Coturarium.t  quod  libcr  Maffarii  non  probet,  de- 
cidit Bal.inUmpcraror.la  t.verflcdancrcdaturlcri 
ptur*maflani,rt.dclUt.hofn.(cq.  Alex,  in  conf  i86. 
nu.d-vol.2.&  ad  hoc  a!  legatur  tcxt-ln  1. 1.  C de  con- 
ucn.rifc.dcbit.  Ub.  10. 

45  Concorda  has  opiniones^^f  nam  hxc  fecunda  pro- 
cedit, vbi  eflent duoofficialcs,vnus deputatus  ad  rcci 
picndum.altcrad  Icnbenduin  > quia  pnmo  no  crede- 
retur,vt  collig.cxdi^ispcr  Alcx.md.^.nQinulariOS, 
fub  UU.Z.&  ira  dccUrac  ^aalin  l.excmplo.  C-  dc  prob. 
md.Lz.C.decoueniendisfircidcb-  iib.io.  laf  in  d§. 
numtnularios.nu.8.1cntitCraucc.ind  traci.in  i.par. 
Xcfl.q1urtolimi1atur.nu.74. cum  fcq.Curt.ind.l.  ad* 
moncnd1.nu.113.Fcl.lnc.2mu.32.de  fid.inftr. 

46  Quarto infctiur.idcmtenc  in  libris  fifcaituin, pro- 
batur in  Liilari.C.dcfid-inftr.ScibiBart.BaI.c6f353. 
voL4.lmol.conf  37-in  2-dub.Crau.  in  trafl.  dc  antiq. 
tcmp.m  i.par.fe&l.quattoliinitatur.nu.dz. 

47  Quinto infcitur  , t»dcmclVc  iuhbmthcfaurario* 
rum.L2.de  ibi  Bal  Cdeconuen.fifdcb.AIcx.in  conf. 
i77.voL6.5oc.conf.2i6.&conf.2i8.vol2.  Rip.  md. 
Ladmoncndi.nu.iio.vbiaUcg.rtd.confilia.  Alcx.de 
Soc.qux  egonon  inucni  m meo  libro.Bil.  in  conlU. 
4CO.V0L  5.C'rau.in  d.uacf.  in  loco  ftip.  cit.  fub  nn.62. 
quod  vaum  non  em : iteni  fiantcfiaimo  m contra- 
riuai:nam  tuncin  marcrt.a  pccuni.tna,d(  (pcc^.1cc.ad 
officium  thclaiirarioium  probabii.Roin.conlii.}  19, 
Rol.a  VaLconl^pz.mi.iz.lib.;. 

48  QLiatio  amplta  principalem  concliifioncmtpfocc 
dcic  ctiaminlibnsccc)cli.iruni,Canomcomm.  Epl- 
lcoporum,ciuitatu,S:  liniihum.qui  non  proi^ani  pro 
fc.lo-And.in  actd-magna  ad  Spcc.in  tit-dccdit.  infir. 
S.nuncdicendum.B.il.inl.excmplo.C.  dc  probat- 
ibi  SaLAnch.conf44.num.  5.  Alex,  conf  187.V0L7, 
Ant.dc  Butr.in  c.i.cxirade  fid.  inftr.  Fcl.  in  c.ad  au* 
dicmuni.nu.id.dcprarfcr.Flor.in  I.ccnfus  lV.  dc  pro- 
bat. Afflid.decifjd4.mi.6.Abb.conf  64. lib.  i.Caflf. 
confi05.inqua:fi.qux’lperatur  moucri.  Anan.  conf. 
84.Crau.intrad.dcantiq.ccmp.inpar.  i.  fcd.  quidin 
libro,  num.i. 

4p  Contrarium,!  quod imolibris monaficriorum,  Sq 
fimilium  continentium  i'olutionesccnfuum,5c  folu- 
tioaum  detur  fides, voluit  Rom.in  cof  U7.Dcc.  c6(I 
i47.vcrl!quatto  ifia  conclufio-Boer.in  dccif.  105  ■ vbi 
multosaliegat.nu.ii.dc  i3.Parifconf7.nu.i5  vfque 
ad  fi.voi.4-BaL  conf.  3 $ i .nu.d.vol.  x.Fior.  dc  Sanda 
Petra, m LCclfus.nu-  3 de probar. 

50  Tenendo  primam  opinionem, primd  limita  feim 
no  procedere  in  libris  ccclefi*,  & alijs  rcpertiS  in  Ar  • 
chiuio  publico>probat  tcxt.iac.ad  aQdientiS,dc  pne* 
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fcripr.&  Ibl  5u£l.ad  hacc,5c  ibi  gl.C*  dc  fid.  inftr. 
gl  inc.cum  caufamcxt.dcprob.gl.inc.  pcrucnit^  ?o. 
q.  cstcri  in  d.authcnt.ad  hsc-Abb.  Fel. 

& ca-rcri  in  d.cad  auoicntiam.Ant.de  Bnrr.in  c.z.dc 
iid.inttr.Dcc.iric-cmn  caulam.nu.7.dc  probat.  Alex. 
conril.9;.colura.3.voI.z-Abb.conf.i6.num.7.&in 
con('.^4.num.  Ii-  - • . 

51  Sublimita  modo  hanc  limitationcmf  primo  non 
pr6ccdcrc>  fi  res  ageretur  extra  territorium, vbicft  at 
jchiuium,Bal.in  d.l. exemploiC.de  probat,  ^ibi  Sali. 
Alexan.inconf.i  ?S.voi.i.&  in  conf.i6.col.z.vol.5. 
50c.inconf.25 8.  nu.  1.&  fcq.  vol.a.Crau.in  rraii.de 
antiq.tcmp.in  i.par.fcii.4.1iinitatnr.nu.5.  Addit  au> 
thor  ad  Barein  d.authen.ad  hsc.C.  dc  fid.  iniitu.  vel 
CTiam  extra  territorium, dumodo  inter  fubditos.Bal. .. 
& Sal.  A lex.de  lafinauth.fi  quis  in  aliquo.C.de  cdS. 
.52  Secundo  fublimita non  procedere ) t fitalislibet 
producit iii' contra  no  fubditos illius  tcrritoriiiinquo 
cfi  archiuiuiu.Bal.Sal.  Alcx.vbi  liipra.Crau.  in  trad. 
dcanriq.  temp.  in  i.  par.  Icd.  quod  in  libro  officialis 
vniijS  monallcrij.nu.  i .Ale.  in  auth.fi  quis  in  aliquo» 
C.dccdcn.lo  And.in  d addit.Fcl.inc.  ad  audientia. 
mi.6.vbi alios citat.&ibi  DD.Soc.in  conf.z58.nu.d. 

• & cfi*communis,vtperCrau.intra£i.dcantiq.tcp. 
in  i.par.Icd.4.1imitatur.nu.ii. 

Contrarium  voluit  t Arcty.  in  c.cum  caufam>dc 
probat. quod  imo  liber  archiuii  probat  etiam  extra 
tctrirorium,rcfcrt,fic  fcquitur  Fcl.  in  c.  ad  audientia» 
dc  ptsfcrip.Iai.in  l.li  non  l'pcciali.nu.3.C.dctcftam. 
54 , Tertio lublimita,liagercturtdc crimine, qui.afcri- 
pnua  etiam  reperta  in  archiuio  publico, fi  non  fit  fo- 
Icninis.non  probat, lafm  cof  J4-col.pcn.lib.i.rcfcrt, 
& leq.Crauct.de  antiq.tcmp.in  i. par.  fcd.  quarto  li- 
mita.num.t^. 

' - Secundo  limita,tquando  ab  antiquo  talibus  libris 

''  data  fuit  fides, vt  in  libris  Poctarum,Mcdicorum,le- 
gum,&fimilium.Bal.ind.l.cxcmplo,vcrftcrtiusca- 
fus.B.irt  in  1. 1 .ff.fi  ccrr.pctai.&  ibi  Doft.Abb.in  cap. 
cum  caulam,&  ibi  Fcl.&  Dcc.de  prob.Ant.  de  Butr. 
in  c.2.de  fid.inftr.lo.And.inl^piusalleg.additSpcc. 

I S.niinc  videndum. 

56  Tertio limita,tquandotaIcsIibriadc6propublH 
cis  habcntur,quod  inditferenter  iudices , & aliz  per- 
fonx  cis  vtiiniurranquam  publicis  , & authenticis » 
Bal.ind.l.excmpio.vctflccunduscarus.Alc;and.in 
conf  187.  V0I.7. 

j7  Qitarto  limita  in  libris  tccclcfiatantiquis,qui  pro- 
pter conim  antiquitatem  probant  pro  ccclcfia,tex.in 
c.cum  caufam,&  ibi  gl.de  piobat.&  inc.fanc,il  2.24. 
q.a.Spcc.in  tit.de  prob.S.videndum.vctf  nono  per  li 
bros,&  videtur  probari  pertext.  in  c.ad  audientiam, 
& ibi  glo.  in  verbo  magis  authoritatem , ibi,&iftud 
fpccialc  propter  antiquuatem  fad.de  pr*fcnp.&  ibi 
hoc  renent  lnnoc.Abb.&  Fcly.in  c.z.dc  fid.infirum. 
iterum  Spc.m  tit.deinflrum.edit.^.nuncdiccndum» 
fub  nu.  5.  vcr.tcgularitef  ibi  renet,  quod  feriptura  an- 
tiqua facitTfselumptioncm , vd  fcmiplcnam  proba- 
tionem,refert  & fcq.Fcl.in  d.c.z.dc  fid.inftru.Crauc. 
late  in  d.trac.de  antiq.tcmp.lcd.vilbdc  verbis  cnli- 
ciat.Soc  in  conf  1 87. fub  num.  16.vof7.Abb.  in  cofi. 
74.in  ling.i.dubiflib.i. Flor.de SandoPctr.in  l.Celr 
fus.nu.;.tf.  dc  probat,  circa  ifiam  limitanoncm  vide 
' ca,quxlcriptafiinr infra  in  3.concluf 

5 S C^into  limitat  in  paruis  fummis.  Anch.  in  confi. 
44.1ub  nu.6.&  faciuntea,quxadduda  fuerunt  fupra 
in  2..1imit.2.ampliationis  principalis,  vbi  didum  cfi, 

“ libris  mercatorum  effefiandu  in  poftis  minutis.Cra- 
uct.in  d.trad.fcd.  quid  in  libroofficialls.  nu.  4. 

I5  9 Sexto  limita, quandofin  talibus  clTcnt  mult^  par- 
titx,&  aliquatenus  probarentur  verx,  quia  tunc  prx- 
fumitur,quodliberetiaminali;s  contineat  verirarS. 
Craucr.in  confil.  tss.  & in  d.  trad.fcd.quid  in  libro 
officialis.uum.i i.  di  hzc limitatio  videtur genualis 


etiam  ad  alioslibroSjVideinfrain  j.lim.principaK.* 

60  Quinro  amplia  prindpalcmconclufioncmtptO' 
ccdcrc  etiam  inlibrisrutoram»curatomm,cxccuro- 
rum.ncgocioruingeftorum, &procuratoram,quib.  3 
non  flatur  pro  fe,tradit  Cyn.  pofl  Petr.  in  f id  quod 
pauperib.&inl.iiquisprorcdemprionc.C.dedonau 
Bart.in  fdiuus.ff.fi  cui  plus  quam  per  1. Faicidiam,  dc 
in  l.i.§.offi.ff.dc  cur.de  rationibusdiflrahen.  Rald.de 
Sal.poft  Cyn.in  d.fid  quod  paupcrib.cir.fi.Cyn.  in  1. 
cdira.C.de  cdcn.Arcr.lnflit.de  adio.S.adiohum  au- 
tem,fub  na.45.Tiraq.de  iud.inrcb.cxig.nu.7.vbi  mo 
re fuo  plurimos  cumulat. Dcc.in  1. 1.  C. dc  eden.  dc ip 
c.2.fub  nu. 1 7.de  fid.inflr.Bafin finter  chartulas , de 
conuien.fifdeb.Caflr.conf  ^oi.adbenccxaminan- 
duro.Alcx.conf.vlt.lib.6.vol.7.Ruin.  conf  54.num. 
ii.volum.i.Borgnin.in  trad.de  tutor.num.2t2.  vbi 
multos  allegat. 

Dedam  modo  hancampliationem  inrelligendS 

bielfcfin  fummis  magnis  » quiain  cis  non  creditur  li- 
bris tutorum, curatorum, dc  aliorum  adminiflraroru» 

& ita  loquuti  funt  DD.fupra  allegati,  fecusautem  ip 
fummis paruis,maximc  fi  fint  vcnfimilcs.quia  in  his 
crediturctiam  pro fc.Bar.Bal.  AIcx.Call.Arer.  dc  ali;  f 
in  loc.fup.cit.Corn.in  conf  jip.in  lit.X  vof  ?.  Ruin. 
conf  i8.nu.2.vol.4.Iaf.  nd.l.admoncndi.  num.  126. 
Bcnintcnd.in  dccifBononien.dccif4;.nu.i2. 

62  Contrarium  t voluit  Craiict.  in  trad.de  amiq.tcp. 

in  i.par.fcd.quartoliinitatur.nu.zs.cum  plurib.feq. 
vbi  latcconfirmat,quod  flante verifimilimdine, ii-, 
btis  tutorii, dc  limilium  cfl  credendum,  etiam  in  ma-^ 
gnisrummis,aIleg.Corn.inconfSi.lib.4.Abb.  conf. 
,36.coffi.lib.2.dc  alios.  y 

Tenendo  hanc  opin.quod  liber  tutorii  ,dc  admini- 
(Iratorii  probarprofe  in  liimrais paruis,  veferin  ma-. 

63  gnis.vt  voluit  Crau.  vbi  lup.intclligctcam,dummo-. 
do  talis  liber  primo  continear  data,dc  acceptata  cla« 
ri,dc  diflindc.Bart.in  fcopcrimus.C.  dc nauic.  li.  1 1 . ;; 
Corn.conf  i97-cir.fin.vofi.Alex.confvlt.vof7.vbi ' 
ahosallcgat.Dec.cof  iio.n.S.Crau.ind  trad.  i.par. 
fed.4.1imitatur.nu.45.Plot.inrrad.de  in  lit.iutS.^.5». 
nu.mi  hi  i I .ver.libcr  rationum.Borgn.in  trad.  dc  tu: 
tor.nu1n.206. 

64  Secundo, quod  caufamfcontincat.Bafr.in  1.  nuda 
ratio, dc  ibi  DD.ff.dedonat.  Alex,  conf  182.col.rij 
vofi.de  conf  i72.cof  i.vol.6.Crauet.in  dicd.quar-, 
tolimicatur.nu.46.' 

65  Hoc  tn  intclligc  tneceffariu  ad  plenS  probationfe 
nam  delica  no  conti  neret,  femipien^  tn  probaret,  t 
Rom.in  conf  apz.in  fi.de  in  cof  i7  3fin  axiub.Corad. 
incdf.66.cof2.vof3.1afin  l.admoncndi.Crau.ind. 
trad.fed.4.iiinitarur,fubnu.  46. 

66  Tertio, q>  in  eofadfit  appofitiotpis,autdici,A'cx. 
c6f70.cofi,li.i.dcc6f77-col.2.vof6.Hip.Marf  fin* 
gu.42p.Plot.ind.trac.§.5.fub  n.32.Crau.vbifup.n.49 

67  Quartopr^dida  iniclligc,tduinodopfona  fit  fide 
digna.Bafinfvnic.cofi.C.dccdfcf  Alc.c6fvlt.lib. 
y.Soc.in  conf  1 61.C0I.  a.Crau.vbi  fup.nu.  i2. 

68  Quimoduinodolibcrcotincattverifimilia.GuHcI- 
deC.'un.inf^iu.cof  i.vcr.fcd  quxro.C.dc  cdd.  Bal.’-'^ 
inf  i.cir.fi.C.dc  cdcn.de ibi  Alcx.idem  Alex,  in c6f. 
J4.C01. 2.vof2.Caftr.inconf  U4.incaufa,  quz  verti- 
tur. laf  in  i.  admonendi, dc  ibi  Rip.de  cxtcri.Dcc.in 
conf510.de  in  conf  59d.Crau.vbi  liip. nu.  35.  vbila- 
tilfime  Raphacl  Cumail.in  conf.ii6.cir.fi. 

69  Sexto  dummodo  concurrat  fiuramentum  feribe-  • 
tisGulicl.de  Cun.in  d.l.edita.  Crau.in  d.loco.  nu.  47. 

♦ vbi  dicit,  quod  ita  volunt  omnes*  Dod.  Cyn.  in  d.f 
idquod  paupcribus.Bart.ind.f  i.jf.officio.Bartol.iii 
rubr-C.de  fid.inllr.Rui.inconf54.nu.10.vof  1. 

70  Septimo, dummodotaiisiibert  continear fblutn 
rationes  (pertinentes  ad  bona  cius, dc  cuius  admini- 
llrationc  agitur.Soc.in  conf  159.  vofa.Craucr.  in  lo- 
co fup-cic.uum.^1. 


Odauo 


De  probationib.  ConcL 

71  OdHuointcliigefprzdi^a  procedcw  eonaimnfc 
diificuliare  aliter pit^ndi.Bal.inli.Cdcrcfen.  laf. 
inrcper.l.admonidi.Alcj(.ind  conf  Wc.v0l.7-  Crau. 
iod.loco.num. 

Limiu  modo  princtpa  Icm  conci,  t.  vt  non  proce 

72  dat  t it}  his, quae  pendent  i ibia  voluntate  fcribentis, 
quia  iniilis  rationum  liber  probat:  dehoccf^tcxt.in 
I.Ncfcnnius.fF.de  ncg.geft.&  ibi  Bart-idf  Bar.m  I.  nu 
daratio.fF.de  donat.mt.admonendi.  Cdejurciur.  & 
in  auth.at  H contra^.l.de  Hdinftr.laf.ind.i.adnione 
dinu. ! z i.6c ibi Curnu.  10 i.ILip.nu. izz.  vbi diciti q> 

• ita  tenent  communitcr*DD.lmol.inc.i.de  fid.inftr. 
DU.17.&  ibiFcl.nu.ai.fuitdeciliim aCapcl.Thoi.q. 
496.  an  liber  rationum  T & voluit  Fol.  ad  M ir.im.m 
Spec.par.6.a^u6.polin^.^^Cacclalup.>nd.l.adlno* 

oendi.num.71. 

7^  Subiimita,ni(linlibrofcripratnntta!iaiexqnibas 
a^us  cumaliocelcbratusimpugnetur.Ant.de  Butr. 
inconfTt.Dcc.confai.rubnu.i.verCnonobliatetia 
& ibi  ailt^.Bal.in  conf96.  incipiente.  In  Chrilli  no- 
jnineamS.ad  euidentiim  generalem. Rip-in  d.  i.  ad' 
monendi,  nu.  122. 

74  bccundoprincipaliterlimita» tquandocum  libro 
raiionumconcuTrerctaiia  adminicula, quia  tuc  pro* 
bat.Bart.tn  d.l.adinonendi.nu.27  & ibi  iaf.  CaOr.  in 
l.rationcs.C.defidcinftr.  Ant.  dcBmr.Abb.Sc  Fcl.in 

c. i-dcfid.inftr.Boer.dcc.  iot.nu.5.SrtcconFi6i.n.  ?. 

75  Tertio  princi  pa)  iter  limita»  t quado  in  libro  ratio- 
num mulrx  partitx  vcrilicat^.ac  probarat  fuilTenc  per 
alias  rationes  publicas»  nmccnim  talis  libcrplcne 
probat  pro  rchbentc.PauI  .CaDr.in  d conii  1 }S.ad  bc- 
D^cxaininandum.col.  i.in  Blib.  i. refert, & Teq-Ufin 

d. l.admonendi.fub  nu.z  i8.Ang.  Aret-  in  atlionO. 
im^5.verf.tertiodecimoqua;ro . inllit.  dc  a6t.  Corn. 
conF8i.col.fi.  vol.4.Parifconf  90.num. 4.  vol.i.  vbi 
fcfcrtSrrac.iod.conl.i  ?8.  5c  dicit, quod  ali)  Do<^o* 
resTequuntur.  Ruin.conFi8.fub  nu.2.vol.4.0aucr. 
conFtsS.nu.6.  Gram.conFciui.  i>8.  vbi  dicit  hanc 
deciilonem  Pauli  nouatn,^  menti  rcncndam.Gabr. 
lib.i.deprxTumpt.cond  vbi  inqurC  hanc  parti  ran* 

^*quam  magis.**  communem  in  pradica  femandain 
bisacccdir  Bcrtr.  conf.  29S.nu.ii.lib.2.Parif.c6r.47* 
vo!.  I .ComeonF } i p.nu.2 1 .vol.  3 -Follcr.  ad  Marant. 
inSpcc.aduoc.par.d.ad.6.mi.  31. 

76  Amplia  hanc  tlimiranonem,qui.i  procedit  etiam 
ilpartitx  non  vcnficatz  fmilcnr  magni  momenti , 
Calb.in  deonf.  1 ;8.ad  bene  exa  minandum. Uf.  in  d. 
l.admoncndi.nu.  1 2$. Arct.Corn.Kum.  Gram.  & ex- 
teri fu  prae  i ran  in  terna  limitat. 

77  Contra  hanc  ampliationem  -ftenent  Dcc.  in  d,  c.i. 
nu.  17. Kip.in  d.i  admonendi. nu.  12 5.m  ii. A dlid.  fu- 
percontht.in  tit.dciurc balij. 

Subiimiramododiftam  hmitationem  non  proce 

78derc  fin  capitulis feparans:quia  in  his  non  facit  Hdc. 
Dcc.ind.c.z.dclid.innr.num.i7.iS;  ini.i.vcriiquidli 
atiqua.C.dc  cdcn.rurpur.m  l.admoncndi.nu. 204.  dc 
ibi  Rip.nu.t15.  AiHict.luper  conAiC.inric.de  mrc  ba* 
]jj.au.23.Dcc.conr.;i6.nu.7.Craucc.ind.craUin  1. 
par.le^.quidjnlibrootHcialis.lub  nu.i2.qui  adduco 
turdCabr.loc.cir.  procontraria  opinioneadlimita- 
tioncm,quibusacccdjiCcph.  inc0ni.s5.uu.  3 3.cum 
icq.de  ioleph.  Ludou.in  fuis  dccii  .Petuf  pa  r.  i.  v 1 1 ple 
refm.concl.io.  ad  H. 

79  Quarto principalitcrlimitifinconncxismam  fi  in 
libro  rationum  reperiantur  plura  capitula  connexa, 
&indiuiduatquxconimodcfcparari  non  polimr  ,dc 
dliqua  lint  proferibcntcialiqua  contra  feribcnrcm»fi 
aduerlariusvel  it  talem  librum  approbare  comta  icri 
bcnrcm.reneturctiam  approbare pro  fcnbcmc.ec  iic 
iniAocafulibcrranonum  probat  pro  (cribete  ratio- 
ne conncxitatis.Bart.inl.  quxdam.  nummularios» 

& ibi  Ang.lFdecdcn.laFin  l.admon£di.ou.  iiy.  vbi 
aiiosacat.de  ibi  Rip.nu.  1 24.lmol.in  d.c.  2.  nu.  17.  dc 
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ibtd.Fel.nu.z^.d:  Dcc.na.i‘?  B.iI. ini  rationes. C. de 
probat-& in rub.C.de fid-infirum.Fequirur  Anch-i  in 
clcm,i.dcvlur.Parif.conf90.nu.i.&  25.  vol  1.  Mat 
chcfnor.79.Salicinl.i.C'.dccdcn.LanfdcOrian.in 
Aia  prad.c.inAnimentommpiodudioncSitubmim. 
74-Rom.in  Fnuda  rnrionum.s.A.  de  don.  Follcr.  ad 
M aranr.d.ai(hi6.nu. ; 

80  Contrarium  Voiuirflo  And.inaddi.adSpec.intit. 
de  inAcu.edican  loco  iam  Ixpius  a I Icg.  Abb  m c.2.dc 
fid.inAr.&in  c-bonx.U  a.dcpoAul.prarla.parif.conf 
47.nu.io.lib.i. 

81  Sed  in  indicis  arbirriotrefidere  hanc  rotam  difpu- 
tacionc.anis,contra  quem  liberi  fenbcmc  produci- 
turtcncacurilii  libro  crcderc.tim  profc.quirncoira 
fc.poA  plurcs  per  eu  rclaros  probauit  Menoch.lib.  2. 
dcarbitr.iud.cent.i.cafu^f  vbi  calibus  diAmdis 
dare  hanc  toram  materiam » dc  dode  cxcquirur. 

gi  Qiiimo  limita  conclulioncmlnon  procedere,  vbi 
quantas, & qualitas rcru, & vcrilinulitudoalind  fiia-  - 
dcrct.quu  hjsconcurrcntibus  Iibcrruionum  proba- 
ta ,ctMin  ptofcribcntc,  faltem  cum  eius iui.imcnro 
Iu.  Andr.in  add  ad Spec.col.  4.  B.iUn  mbr  C.dc fide 
inAr  io.de  Imo  in  ciuicfid.inA.de  ibiFcl-Bal.in  l.t. 
C-dc cdcn.GuIiel.dcCtm.inl.cdita.Cdc eden.  & ibi 
Alcx.lafiad-l.adinonedi  nu.2i^.&  ibi  Rp.nu.iiA 
vbi  dicitiquodin  his.quxvcullmiliasur,  Aarur libro 
cum  iuraineiiio,  dc  ibt  L-infr.dcOrian.fuh  rm.33. 

Sexto  limita  in  hbns  fociorum , t qui  inrcrlbcios 
plene proban(tamprofcribemc,qu4m  conrra  Ibri- 
bcntcm»dummodo  contineant  verilimilia  Bal.  in  d. 
rub  C.dcfid.inAr.Soc.cojif  140.num.tS. vol. 2.  dc  cof. 
aot.n.i4.eo.vol.R;p.iiid.l.av1inon6dinu.i29.  Corn. 
inconf.jiQ.  vol.  3.3cmcenl'68.Alcx  inconf.  186. 
vol.i.Crau-ind.tr.iddcanriq  rcp.in  i.part.fcc.quar- 
toIimiratur.nu.$5  cum  Icq.Menoch.m  trad  dearb. 
iud-lib.i.ccnt-i.cafu  5U.inpnnc. 

84  Ampliah.incliinititioiic  ntproccdcrcno  folum 
filiberficfcripcuspcrvnnmcxfociis,  vel  ab  omni- 
bus , fcd  etiam  fi  lir  icnptusab  inAitoi  c » quia  ex  quo 
cius pcribnavidcrnrappiob.ira, talis  liber  piobarCc 
pcofcSoc  in  d conl!29i.«Jrau.ind.trad.nu.55.fenfit 
Alex.ind.conFi86.nu.i.poA  Ca(h'.conFl  (4.  vof  1. 
lib.  i.Mcnoch.in  d.cafu  92. nu.  9.  dc  hoc  intellige , fi 
talis inAitorfuillct ab omnib  (befisdepuranis.  Iccus 
vcro,fifuiflctab  vno  depuratus  extensnon  mandi- 
tib.Alcx.tnd.conF  i86.nu.2.vol.  i.dc  amcciim  Bnl. 
inconf.278.1ib.j.Panfconf.47.nu.4  vol.  i.Ciau.  in 
joco  fupra  cit.  num.  56.  Mcnoch.  vbi  fupra.  num.  7. 
&8. 

Sublimiia  modo prxdidam  Icxtam  limitatione, 
55 1. non  procedere,  t li  liber  non  comi  neret  verifimi- 
lia.Bal.in  d.rub.C.dc  fid.inAr.Ci.iu.vbi  fiip.uum.  60. 
Menoch.ind.caFp^nu.). 

8(5  Secundo  fublimita , t quando  liber  contineret  fo- 
Ium  data  pcrfcnbcntcm  locium , dc  non  accepta » dc 
ita  noncflci  Itbcr rationum  in  forma  d.i ri.de  acccpri» 
Bal.in  Urationes.  nu.i.C.de  proba-laf.inrepct.d. l. ad- 
monendi.nu.i  ii.de  ibiPurp. nu.199.de  aiifMenoch. 
ind.cal.91.  num.6. 

87  Septimb  principalitcrlimitatinbanchcriiSide  c.t- 
pforiousnoltri  temporis,  quaiidocorum  perfona  ,dc 
munus  aurhoritate  publica  fit  approbata:  nam  libris 
talium  pcrlbnarum  ita  credendum  cA  ratione  pubU 
cx  authoritaiis.vt  aliascrcdcbaturiibris  aigcmario- 
rum.ita exprclsc  Menoch.ind.ttad.Itb.2.ccnt.  i.ca- 
fu9i.nu.i5.vcrf.vcraitaq:  cAgl. 

88  Amplia  hancliinitationcmtctii  procedere, quan 
do  liber  iiiagnasluinmasconrincrccjAbb.in  c bon^, 
il  i.col.vlr.dc  poA.  prxllaf.ind.l.adiuoncndi.nu.  19. 
dc  Mcnoch.  vbuiip.nu.  17. 

89  ConcrattumfcntiitDcc.inl.i.nu4'dccdcn-Ripa, 
io  d.l.admonendfinu.  1 id.cuin  alijs  adduci  pcc  Dee, 
ind.l  1* 


Con- 


,3"Iofephi 

Concorda  ,f  vt  per  Mcnoch.tn  d.rraft.  1.  z.  cent.  r. 
cafu  9 > in>.  I S.vt  Dcc.opinio  procedat»  quado publi- 
ca authoritarc  fides  eorum  non  fit. probata,  vel  veri- 
fimile  non  concurrat.  -• 

j)i  Sublimita  inodo  hanc  fecundam  f limitationem 
primo  non  habcrclocum  in  campforibus,  & banche 
rijsnoftn  temporis, qui  authoritarc  publica  non  vtu» 
tiirmcc  ita  folemniter  gerunt  officium  campforis,  vt 
olim  faciebant  argentarii;  nam  illorum  libris  no  cre- 
ditur pro  fe,  fcd  arbitrio iudicis.Sal. in  tir.  coi.  j.  verf. 
quxro fccundo-C.de cdcn.Barb.conf.  5 j.col.  5.  vol. 
j.Mcnoch.vbi  Il1p.num.i9. 

91  Secundo  fublimita,t  quando  libristalium  bache- 
riorum,quiali.\s  probarent, fufpicionc aliqua  falli  la 
borarcnt.nam  tunc  illis  non  crcditur-Sal.in  d.  l.  r.  &■ 
Menoch.vbiliip.num.20f. 

9J  Tertio  fublimita.t  quando  aliqua  prxfumptioef- 
fet  in  coatrarium.Sal.ii>d.l.  i .Mcnoc.vbi  fup.  nu.z  r. 
94  Quarto  fublimita , t quando  in  libro  aliquid  con* 
tincremrdiucrfum  ab  ciusofficio.Laf.in  d.l.admonc- 
di.nu.i  ip.5c  ibi  Ripa,  nu.i  14.  laf.in  l.agc.nu.j.Cdc 
nanfad.Dcc.in  c.poft  ccirioncm.no.j.dc  prdj.  & in 
conf.^o.nu.j.Ripa.l.i.rcfpon.C,  & Mcnoch-inloco 
fup.cir-num.  zi.  > ' 

9j  Oclauo  limita  principalemtconclufioncm, quan- 
do liber  rationum  conliderata  qualitate,  df  quantita 
tcrerum contineat  verifimilia , quia tuneprobarer , 
Raph.Cuman.in  conf.z56.cir.li.laf.ind.!.  admonen 
di.nu.  1 1 ^ -Fel.in  d.c.z.nu.  2 5. 

96  Nono  limita,  t quando  liber  conrinactcxpcnlas 
minutas,Ripa  poli  alios  in  d.l. admonendi,  nu.  iz6. 

CO'^CLVSIO  -DCCCCLXXinj. 

ARGVMENTVM.  , 

Quibus  in  cafibus  liber  rationu  priuati  pro- 
ber contra  feribentem  , 5c  in  quibus  non. 

SVMMARIVM. 

1  Lihtr  rationutftpriuatiprobat  coatrajeribentein.  Et  cur , 
nu»J.z.Co»lr.num.j. 

4 Liber  rationuw prmati  ,prte/ertim  mercMorum , ij*  aUo- 
rum,quicoiiJueuerunt  factre  librum  rationum, probat 
contra  feribentem . 

j Liber  rattonum  mercatoris  probat  contra  ipfum , etiam Ji 
Ole  necaret  ferspturas^q  reperireni  in  libro fuaru  r6nu 
ejifcrtptas  manufua,  velejfefcriptas fua  voluntate. 

6 Liber  rationum  priuati  non  foUimfcriptis  manu  propria 

feribentis  fedettam  manu  alterius  rattonesfuas fertben 
tis  probat  contra  ipjitm  feribentem . ' ^ . 

7 Liber  rationum priuaii  manu  alteriut  rationes  fuas  [cri~ 

berrtis  ahfente  parleferiptus  non  probat  contra  feriben- 
tem.Contr.nu.%. 

9 Liber  rationum^uem  quis  babet  profuoprafumitur  eius 
mandato  fcriptus . 

j o Liber  rationum  aduerfary  mei  manu  meaferiptus probat 
contra  ipfum  aduerfarium  meum. 
j I Liber  rationum priuati  non  babens  diem,  ijt  annum , iy 
alias  folemnitatts  probat  contra  feribentem  . 

I z Liber  rationu  priuati  non  folumprobat  contr aferibente, 
fed  etiam  contra  eius  harede,  veifingularemfucceffori, 
X I Liber  rasionum  perfona  ecclejiajiic^ probat  ipfim  perfo- 
namtcclejiaflicam . 

j 4 JJber  rationu  vfurarjj  contra  ipfum  non  pro  ipfo  probat. 
a J Librum  rationum vfurarpaduerfarius petens  Jibi  edi  c6- 
tra  ipfum  aduerfarium,  iy  contravfurarium  probat. 
j6  Liber  rationum  priuati  nullas  continens  debiti  caujds  co  • 
tra  feribentem  non  probat. 
Contrar^num.ij.Concil.nu.i8. 

Liber  memorialis,  ^ fehtdula  reperta  in  libra  rationum 
priuati  contra  feribenttm  non probat^i  • 

Contrarium  Mum.zo 


Mafcardi 

zi  Liber  ratiouUmpriuatt non  eotfeSlus tnfbrtnaration^ 
cohtrafcribentem  non  probat. 

Contrarium.num.il,  • 

ij  Liber  rationum  priuati  eui  pars  contradixit  contra  fert^ 
benternnon  probat, 

* T 1 Krn  rv>  rationum  priuati  tprobarc  conna 
A-/IL/1  villi  feribentem probauit Accut. perii 
Ium  texr.ln  l.quidam.§.  nummularios,  ffi  dc  eden.  & 
gl.in  elem.  i.§.cxterum,in  vcrf.rationum,dc  vfu.  fc« 
quitur  Bart.in  d.§.nummularios.n.z.&  in  l.admont- 
di.nu.26.ffideiureiur.vbi  Lahfde  Orian.nu.j  j.Fran. 
dcCur.nu.io6.Iafnu.i  iz.verf.in  i.cafuCaccial.nu. 
61.&  ibi  Rip.nu.  117.  idem  Bart.in  l.nuda  ratio,  fiib 
rub.nu.7.ffidc  dona. in  auth.at  fi  cotraftus.  C.  dc  fid. 
inftr.Bart.in  l.i.C.dc  cdcn.&ibi  Bal.Sal.5c  laf  nu.j. 

. Anr.de  Butr.in  c.z.dc  fid.inftr.&  ibi  Abb.nu.  10.  Fcl. 
nu.2  5.Dcc.nu.i9.5cc.Alex.conf.z45.vol  6.  Io.  And. 
in  add.ad  Spcc.in  tit.de  inftr.edit.§.nunc  videndum.» 
in  add. magna.  Alcx.in  conf.9 1 .vol.4.Bocr.dcci.2qj.- 
in  i.par.Natn  licet hiiiufmodi confeino,p.irtcablcn; 

2 tc  fcribanmtfcriptura  tamen  femper  loquentc,5c  ta‘» 
cite  contrahentium  mandato  fada  p.ivrc  prodiic6ie,  - 
tunedemii  prailente  ad  plena  fidem  faciendam  fiilfi- 
ciet.lo.Cora.port  B-arC-dc  alios  in  d.l.admoncdi,verf. 
abfoliuisiis,quxadtcx.pcrtincbar.nu.66.Aym.  V ra-* 
uct.de  antiq.tcmp.par.i.vcr.vidimusabunde.nu.  26. 

Quia  tamen  in  iurc  noltro  nihil  cft  tam  clarum,^  ( 

3 nonin  controucrfi.im  cadat, contrariuinf  in  libro  ra 
tionum  priuati  tenuit  Imo.in d.  l.nuda  ratio.ff.de  do- 
na.&  ibi  Rom.n.4.idcm  Imo  in  c.fi  caut.de  fid.inftr.; 
5c  additur Bal. in  rnb.C.dc  coffipcc.&  Ang.de Peru, 
vt  per  Abb.in  d.c.z.dc  fid.inftr.n.io.quafid.S.  num* 
miliarios, loquatnrt.antum  in  campforibus, 5c  merca 
toribiis, propter  mand.atuin  tacitum,vd  praefumptG»- 
& aliisconfellio  obftantc  parte  fada  non  probet,  qcl 
tem  perat  Rom.  vt  tamen  aliqualis  prxfumptio  con- 
tra feribentem  oriatur . fcd  vr  diximus  cx  Cora,  feri-'' 
ptura  habet adumpcrmancntcm,5c  ideoquandocii 
queratificari  eam  latis  erit, iuxt.doc.Sal.in  l.vni.col. 
^.C.dc  confefl! 

Quare  amplcflcndo  primam  opinionem , primo 
ampliabiscam  etiam  ex  iftorumfententia  , maxime 

4 procedere  in  mercatoribus, t & alijs  perfonis  quy  c6- 
lucucrunt  facere  librum  rationum,  quia  hisccnlctur 
mandatum  abhis,qui  fecum  contrahunt,  vtferibant 
omnia  i nter  cosgcfta»vt  docuit  Bal.in  1. 1.  C.  dc  ede. 
& ibi  Dcc.&  in  d.S.nfimularios.ff.eo.Bal.  in  1.  ratio- 
ncs.C.dc  prob.  Rip.in  d.l. admonendi. nu.  1 1 S.vcrf  & 
maximc.Dec.in  d.c.z.dc  fid.inftr.Crau.in  d.  tracl.  dc 
antiq.tcmp.  i.par.verf.vlt.Sc  abundi.nu.z6.&  hoc  ca 

fu  procedere  opin.Bart.dicit  Rom.in  d.l.  nuda  ratio, 
nu.4.&  ibi  Alcx.in  addi.ad  Bart.vcrf vidctur,q>  fic. 

5 Ampliatur, hoc, quod  didum  cft  dc  mcrcatbrc,t  vt 

• habeat  locum,  etiam  fi  mercator  negaret  feripturas  , 

qui  reperirenturin  libro  fuarum  rationum , efleferi- 
ptas  manu  fiia,vcl  elTc  feri ptas  fua  voluntate,  quia  ni 
hilominus  probat  contra  cum,  fccudum  Nic.dcMa 
tar.qucm  rcfcrt*5c  Icq.lo.Andr.ind.S.nuncdiccndu, 
in  add. Bal. in  rnb.C.dc  fid.inftr.Rom.in  d.l.  nuda  ra- 
tio.ft.de dona.Iaf  iu  d.l.admoncndi.  nu.  i 1 z.add.ad 
Abb.in  d.c.  z.dc  fid.inftr.in  vcr.fed  ego.  Alex.  conliU 
i47.col.5-vol.z.&  in  conf  z45.nu.6.Dcc.in  1-fi.  colu. 
1 i.C.dc  cdic.diui  adr.tol-&  ind.c.z.Crau.  ind.traft. 
tertio  vidimus,5c  abundc.nu.z8. 

6 Secundo  amplies  velim  tconclufioncm  procede- 
re non  Ibliim  in  libro  feripto  manu  propria  feriben- 
tis , fcd  etiam  manu  altcuus rationes  fuas  feribentis. 

. laf  in  d.l.admoncndi, nu.i  iz.vcrf.addoinprimis,5c 

ibi  Rip.  nu.  1 1 p.  puta  faftoris.  Ant.  dc  Butr.in  d.c.a. 
coi.5.dc  fid. inftr.de  ibi  Abb.dc  Fcl.  fub  nu.  3 x.  laf.  in 
d.l..idmoncndi.nu.p4.3c  P5 . 

7 Sed  quod  hoc  C4l'u  non  probcttlibcr  rationum  co-. 
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ffcfa  fit  fcriptus  abfcntc  parte,  exprefie  tenuit  Bani 
in  d.l.nuda  ratio,  pofinu.4.  verfi  & ideo  pttto>quod 
di^uni  exifiimant  mirabi Ic  Dod.5c  ibi  dicit  Alexi. 
1 inquofcnfittcontrarium,Imo  <5t  Aom.dc  Caftr.ibi, 
^U>lcnius  Alex. qui  adducit  cor.tra  Bart.Io-And.  act 
Spec.tit.de  infir.edi.§.  nunc  rcfiat.St  rcx.in  l.diuus.§. 
kemfena(us,ad  fi.iF.adleg.  Falc.  qui  tamen  vuocafii 
ttetur  Ban.quido  fcilicctftatntum  requiret,  ^ liber 
•onu  fit  propria  manu  confcriptus,&  Rom.ibi.nu.d. 

Qupd  autem  diximus  in  ampliatione,  intciligcn- 
dumcricinlibro,quemquishabcrprofiio, tnamcu 
illovtatutvtfuDipratrumituricriptusdceiusmanda- 
to.Abbin  d.c.z.Alex.in  conr.z45-vol-d.Rip.  in  d.U 
admoocndi.nu.  1 1 p.Fcl.in  d.c.z.nu. ; 1 . et  quod  repe- 
ntur feriptum  apud  me,prefumiturrcriptum  conlen- 
fumco,licctnonfitmanu'mea,  vtfcribitBal.  inrub. 
C,dc  fid.infirum. 

Tertio  ampliatur,!  etiam  fi  aliquid  feriptum  eflet 
in  libro  aduerfaiii  manu  mea , quia  talis  liber  probat 
etiam  contra  meum  aduerfarium : quia  eius  voluta- 
te idfcriptum  creditur.  Raph.Cum.conf.  236.  refert» 
et  fequitut  Ri  p.in  cU.admoncndi,(ub  nu . 1 1 9- 

Q^rtam  ampliationem  recipircdclufioruperius 
,n  firroataivt  procedat  t etiam  fi  liber  non  habeat  die, 
«t  annum, et  alias  folemnitates , de  quibus  per  Do^. 
in  1. 1 .$.ra  tioncs.et  ibi  Ca  fir.et  Modern.ff.de  eden.ee 
per  Bal.in  rub.C.defid.infit.  Ad  hoc  enim  vt  fatis  lU 
ner  probet  contra  fcfibcntem,non  cft  quan'Sdum,  an 
’ habeattale»rolcmnitatcs.lo.And.inadd.adSpc.tit. 
«le^nfirum.cdit-S.nunc  videndu,in  add.magna.Ant. 
dc'But.et  Panorm.in  d.c.z.de  fid.infir.Iaf.  in  d.  !•  ad- 
mbnendi.nu.ii^.ctibiRip.  nu.izo. 

|i t Quinto  am pilabitur, vt  talis  1 iber jrationum  no  fo 
ibm  probet  contra  fcribcnrcs,  fcd  ctia m contra  cora 
haeredes, vel  fingulares  fuccefforcs.l.Publia,§. fi.tf.de 
po.Crau.de antiq  temp.  . vifo  de  verbis enuncia- 
tiuis.nu.zan  i.par.vbiallegatSpcc  in tit.de infttum. 
cdit.  S.nuQC  dicendum.  Bal.in  conf  Z75.col.z.lib. 
Ccm.conf.9.et  alios,  vt  ibi.  Ad  quod  faciunt  etia  ea, 
quae  allcgimturin  ver.in  proxima  prsccd.concluf.  ia 
1. ampliatione. 

'X)  Sexto  habebit  etiam  locum  f in  librisecclcfiafii- 
catum  pcrfonanim.vtconfulcndofcfibitAncha.  in 
conf  44-fub  nu.6.  vbi  liber  faiptusd  Canonicis  facit 
fidero  contra  ipfos . 

'14  Septimoampliaturproccdcrcfin  libro vrurarij,qui 
contra  ip/um  probar4ionprofc,Cqrd.in  clein.i.  i.i. 
q.6.par.gl.devfur.Bal.inrub.C.dcconfii. 

;’l5  lltud  limitare  potetis  non  procedere , f quido  ad- 
uerfarius  peteret  fibi  edi  librum , quia  deberet  tali  li- 
bro ftari  etiam  contra  fc,a  pro  vmrario , pergi. in  d. 
ciem.i.S.i.dcvfu. 

^6-  Primblimitaconclufioncmnon  procedere, tqn 
liber  nullascontincrctcaufas  debiti  quia  tunc  non 
probaret  contra  fcribctem.Io.  And.in  d.  add.  ad  Spe. 
Bal.ind.auth.C.dc  fid.infhum.Bar.ind.l.  nuda  ratio, 
ctibi  Rom.ft‘.dcdonat.Ba«4:tBal.inI.fcripturas.  C. 
qui  por.in  pig.ha.Oo^.in  c.cautio  ,dc  fid.inftm.4af. 
jnd.l.admonenditfubnum.ii^.vcrf.limita  prius  pri- 
mum cafum.Fcl. in  d.c.z.defid.infirum.nu.j  I.  et  ca- 
nit Foller.ad  MarananSpcc.aduoc»par.6.  adi.  6.nu- 
mc.Z4. 

X?  Contra , quod  tamen  f fenfit  Dec.in  d.c.fccundo, 
fubnum.19.ad  finem,vcrfinfcrtut  etiam » de  fide  in- 
fiiumcntoruin . 

hs  Recociliari  ramcu  polTunt  finter  fe  diffineresopi- 
ntbncs,fi  dicamus  priorem  fent£tiam  proccdctc,  vbi 
ctiani  non  adclTent  aliqua;  conicdluraedecaufadcbi 
ti, alias  coicdluriscxiftcntibuspotcfi  procedcrcopi- 
nio  pcc.  nam  alias  vbi  requiritur  probatio  de  vera 
caufa  fiifiiciant  conicdturz.  Bal.in  nib.de  fid.  inftru. 
Bcrtr  inconf.zps.lib.z.Alcxa.conf4.Du.6.cot.(5.nu.  • 
io.iib.  1.  et  ita  declarat  Folici.  ad  Maran.  in  Specu. 


par,6.adlio.6.num.  vigefimequarto. 
ip  Secundo  limitatur, in  libro  memoriali,  & fchedu- 
la  reperta  etiam  in  libro  rationum , quia  non  probat 
contra  fcribcntcm.B.ar.in  d.rub.C.de  fid.  infiru.  verf. 
irem  dubitatur, vtrum  ifia  feriptura.  & in  mbr.  C.  de 
coft.pcc.Iaf  in  d.l.admon.nu.i  i j.&  ibi  Frandc  Cur.  ■ 
n.io;5.Fcl.i  d.c.z.n.zp.Ro.1  d.l.nuda  ro.n.z7.ff.dc  do. 
zd'  Cuius  ctiani  contrarium  IcnfittDec.  in  d.  c.z.fub 
nu.  19.  de  fide  infttum. 

zi  Tertio  rcftringcsconclufionem,tvt  non  procedat 
in  libro  non  confedloin  forma  rationum, & 110  con- 
tincntcdata,dcacccpra.Bal.inl.rationcs.  C.  de  prob. 
dc  <n  d-rub.C.defid.infir.Rom.in  d.l.nuda  ratio . nu. 
7.1af.&  ibi  Cafi.&  Alex.in  d.l.admoncdi.nu.i  1 j.vbi 
alios  citar-Fel.ind.c.z.fub  nu.^o.verf  fallit, 
zz  Contrarium  voluit!  Dcc.iu  d.c.3.fub  nu.ip.extra 
de  fid.infir.Crau.in  d.ua^.fci^.  vidimus , & .abunde » 
riu.  Z7.ca  ratione, quia  pofiquam  feriptura  pcrucnit 
ad  manuspartisabsctis,  valet  tanq  cofclfio  facta  pac 
tcpfcnic,  qux  plene  probat.noapparStcdcreuoca- 
tione amca  fa^,vcl  dc  errore, q>  fup.ctia  attigimus. 

IntcUigcsdcmu  conclu.non  proccdctc,!  fi  pars  li- 
bro cdtiadixiffct-Rom. in  d.l.nuda  rano-n.o.  fcq.  laf. 
in  d.l.admoncndi.nu.U5,vcrf.;, limita,  & ibi  Franc. 
Cur.nu.  to6.Fel.ia  d.c.z,n.  j i.  ver.  fallit  vit.de  fid.inft. 

co^cLrs/0  DccccLxxy/ii, 

ARGVMENT  VM. 

Quando  rationum  liber  pro  tertio  cocra  ter 
tium  probet . 

iVMMARIFM. 

I Ubtf  rationum  pro  trrtio  contra  tertium  regulariter  non 

probat . 

X Laber  rationum  publici  oj^ciabs pro  tertio  contra  tertium 

piem  probat. 

3 Libri  tbrfaurarioru  pleni probant  pro  tertio  citra  tertiu. 

4 Liber  rationum pubUci  o^iabs  deputati  ad  recipiendum 

tantum  pro  tertio  contra  tertiam  non  probat . 

5 Liber  rationum  pubUci  ofjiciabs pro  tertio  contra  tertiu 

abfentem  non  probat . 

6 Libri  rationum  eampforum,  & mercatorum  (nculp^a 

dei  hominum  pro  tertio  contra  tertium  femiplene  pro- 
- bantJCairtr.nu.'f.Ceincil.nu.i.‘ 

9 LWer  rationum  niertatorit^  qui  ab  initio  iurauerit  artem 

fuam  Jidtbureictrcertyisrptobe, pro  tertio  contra  ter- 
• tium  probat. 

10  Liber  rationum  pro  tertio  eoittra  tertium  plene  probat, 

quando  agitur  deprobandajeieatia,  dr  notitia  ttrtij . 

X T rationum!pro  tertio  contra  tertiu 

Lu  l U i IIJ.  non  probare rcgulaiitcr,  fitmauic 

Fclin  c;z.nu.  3 i.  de  fid.inftr.  qoia  iurc  cautum  n6  rc- 
pcriatur,&  pet  tradita  per  Bart.&  alios  in  1.  ad^onS- 
di-ffdc  iurdur.Sc  in  l.nuda  ratio,  ff.  dc  don. 

' Veriim  h«c  conclufio  non  ctt perpetua  , fcd  fallit 
a in  libro  publici  offid.alis,! quem  plenam  fidem  facc 
rc  protectio  corttKHcttium  probauit  idem  Bart.in  d. 
l.nuda  ratio»& in d.l. admonendi, dc  in  l.i.§.numinu 
larios.ff.de  cdend.vbi  Alcx.inz.not.&  Ang.dicit,® 
* ira  communiter  ^'dbferuatur,  & communiter  Dod. 
fequitcftaturFranc.Cutt.ind.l.admonendi.  nu.  x 
& tenet  Crauct.  in  traft.  dc  antiq.temp.par.  1 .ycrfic. 
quanolimitaturmum.7avbi  capit.Iafon6,  qui  con- 
fulcndo  in  confil;  10  jxoluim  1.1  ib.1. tenuit,  fcmiplc- 
nam  tantum  probationem  inducere  in  repet,  tamen 
l-admonendi . num.  1 3 ?.  adhxrCt  communi  lenten- 
tix,cum  qua  etiamtranfit  Rip*.nura.  i ^o.  & Fcly.in 
d.c.z.num.3z.vcrffallit  primo.  Alcx.in  conf.  179.  in 

ptinc.Ub.6.Socconf.i  sp.in  prin.lib.z.  dc  in  c6f  zos. 

. • «ol.z. 
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lofephi  Mafcardi 

coi.  i.vmH  tertio probanir>w.lib.Hincdicuntlocis  2 UbtlJus ptr ujies pottjl probari. 


^ adduftisDodJorcs  . libros  Thclaurariorumf  pleni 
probarcivr  in  l.z.  vbi  Bald.  C.  dc  conucn.  fifei  dcb.& 
in  I.  i.C.dccxaft.  rribut.lib-  rp.  &confiilcndo  fciibit 
Bal.in  conf.z65.creditor.lib.i.&  alios  adducit  Crau. 
xl.vcrf4.limitatur.nu.62.Burfconf.87.nu.7.lib.i. 

4 Sublimitamrproccdcre,fquado  officialis  fuit  de- 

putatus ad  feribendum  > iccus  fi  ad  recipiendum  tan- 
tum.laf.ind.l.admoncndi, in  repet.num.  Franc. 

Curr.num.  1 3 2.  qui  ita  dicit  procedere  diilum  Bal.in 
1.  Im  pcrator.coi.fi.  verf.  an  creditur,  ff.  dc  flatu  hom. 
vt  late  etiam  per  Crauct.prxcir.loc.  nu.64. 

5 Sublimitafurfecundo  procedere, f quo  ad  cos, eu 
quibus  res  gefta  Ct,fccus  contra  tertium  abfcntem,vc 
conliiluit  Alcx.in  conf.56.1ib.5.  Imo.iin  conf.  96.  in 
fi.Crauct.d.  vcrf.quartolimitatur.nu.7t.Menoch.in 
tra^.dcarb.iudic.lib.2.ccnr.2.caf.ipi.nu.2<5.&conf. 
40.num.72.5c  ex  Crauct.loco  citato  potcfl  etiam  all 
ter  declarari  , cumaliisaddu^sperBucl'.conr.32.o. 
num.ioo.lib.  2. 

Reftringi  tur  etiam  fecundo  loco  concluGo , vt  no 

6 prooedat-fin  libris  camplorum,  & mercatorum , qui 
pro  tertio  cotra  tertium,  Ii  lint  inculpata;  fidciiiomi- 
nes.fcmiplenc  probabunt , fecundum  Bait.  & Doft. 
in  d.iT.nummularios.laf.in  d.l.admoncdi.  nura.  3 3 ?• 
quafi  fucccflcrint  in  locum  eorum , qui  olim  officiu 
publicum  h.abebant.5c  hoc  pfobauit.confuctudo,  vt 
dicunt  Ant.&  Abb.in  d.c.z.dciid.  inflnim.  vbi  Dee. 

* col.7.tcflatur  pommunem  ' cfle  opinionem , & poft 
cum  Crau.d.rrad.verf.vidimusabimdc.  nu.zp.vbiSc 
iUud  dicit,quqd  firufcriptura  duorum  mercatorum, 
plene  probabit, vt  ibi  per  cum. 

7 Sed  tamen, quod  libri  mcrcatonimfhihil  probent 
pro  tertio  contra  tcjniurn,docuit  Fcl.in  c.z.nu.n.de 
fide  inflru  poft  Imo.&  Rom.in  d.hnulia  ratio, 5c  c6- 
piobat  Mcnovl^in  conG  23.  num.  i s,  & conf.  jp-nu.. 
2S.5c  num. 72.  & tenuit  Rot.  prout  tcftatifunt  in  fuis 
dccir.inanufcript.Veral.dccif.is.lib.i.  &Cotdccif. 
262. & Palcot.dccif.  1510. 

Si  quis  tamen  tenere  velletf  communem  opinio- 
ncin,diccrcpoirct  procedere, quando.partcsacccdut 
ad  mcrcatorcm,&  rogant , vt  velit  feriberein  eius  li- 
bro contradum  ipfanim  partium, &ita loquuntur. 
Dod.vt  per  Crau.loc.  cit.nu.  29.  contraria  autc  pro- 
cedat pro  tertio  contra  tertium  abfentem,  tue  enim 
res  inter  al  ios  a^a  fibkprxiudicarc,non  debet,  vt  fu- 
pra  etiam  diccbamus.dciibroofficialu  publici,&.do 
cuit  Bald.in  d.§.  nuitunulasios.IafKLcoQf  {Oj.Ub.i; 
Dcc.conf.i  3.nu.i  y.vcirf non  obftat^ . - . • 

Ea  ampledcndofcommunem^opinionemd^acft 
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3 Quod  ad fui  Juvantiam  txi^it  fcripturampoUjl  probat  ' 

ri  ttJUbui , Ji  Jit  amijft  feriptura. 

4 LibtUioblationonfolumuJiiouspotJl  probari, fcdttiam  » 

eius  tenor.  , 

5 Libelli  tenor  ex  Itiiura  fententia  pote/l  probari,^  cur. 

6 Libelli  qualitatem  prafumere  debemus  ex  verbis  fenten- 

tU. 

j Libelli  verba  dubia  ,fententia  pojfunt  declarari. 

« 

'T bbcllus t^m coram iudicc,qudm  ? 
* **  *■■*■'*  ^^*^'*' coram  arbitro  in  feriprisorterri 
dcbct,ex  his, qu£ adducit  Rom.in rcp.rub.ffidearbit. 
num.  37-tum  ex  definitione,  quam  rradit  Spcc.  in  tit. 
dclib.conceptio.§.i.inprin.dum  dicit,quod  libellus 

1 t cfl  breuis  mebrana, actoris  petitionem , & cius  cau- 

fam,&  cius  adlioncm  compledens,  vel  cft  feriptura » 
agentis  qua:ftioncm  continens, &fumram  adionem 
dcpromens,pcr  text.in  c.fi.dc  lib.ob.  & in  l.cdita , C, 
de  eden.&  per  Roffred.in  fua  fum.in  prin.&  Card.in 
clcm.fcpe.q.iS.dc  verb.  oblig.  i 

2 Nihilominus  poterit  per  teftestprobari,  ita  ad  no.» 
Bal.in  l.gcfla.qus  cfl  fi.col.3.verf  quaidam  feriptura. 
C.dcrc  iud.&  faciunt  not.pcr  Abb.in  e.  ficut  nobis,' 
nu.4.co.dc  re  iud.inquicns,quod  id , quod  adfui.fut>> 

3 ftantiam  t exigit  fcripturam  , potcfl  probari  pafe-i 

ftcsifi  feriptura  fit  deperdita , adduces  exemplum  dc 
fcntentia,ad  cuius  validitatem  etiam  requincur  feri-i 
ptura, per  ea. G.dcrciud.lib.d.dt  tamen  poiefl  probarif 
pcrtellcs.  & idem  tenuerunt  DD.Rot.  in  dccif409b 
alias  ip.de re iud.innouis.&Fel.  ind.cap.ficutnobUk 
num.io.vcrf.8.&  vlr.dcolaratio.Arct.conf.i  |.7.colit./ 
z.Francus  in  cap.vt  dcbims,dc  appel.in  d.col.7.  & dc  t 
libcliodeperditoidem  cenfuitDccin  cap.  quoniam: 
contra.nu.2 de  prob.  ri 

4 Hanc  conclufioncm  velim  inprimisnmplics.InC; 
dum  per  refles  poflc  ipfius  libelli  oblationem  probar 
ri,verum  etiam  & ipliustcnorcm,quodx)uidcm  non. 
adeo  prxeise  intclligendum  cfl,vt  tcflesimbeanc  d^7 

, ponere  de  verbo  ad  verbum, dc  ommbus  vcrbts  in  Jpp 
fo  libello  contentis , fed  fufficit  oflcndcrc  ipfius  efrc-. 
dum,5r.  fubflantiam.  illud no.infimili.  defententia  ' t 
Abb.in  d.c.ficut.num.t.dere iudic.de  Bal.ind.  1.  iin^ 
colum.  3.  vcrf.quxro  quali  ter.  C.  eodem  dere  iud.  po  1 
nit  praxim  qualiter  icfles  habeant  intenogaci,  dc  dc-r 
ponere.  *t 

5 Secundo  etiam  ampliabis,!  vtnon  fblum  pcrfic- 
ftes  id  probari  pollit,  verum  etiam  ex  1 edura  fenten- 
tix,quia  illa  debet  cQc  conformis  libello,  capit,  licet  7 1 
Heli.de fimo. cum  fimi,  quapropter  cxconfequcnti 


unclligedarmodomcrouorab  initio  iuraflctartcin  - 6 ex  verbistfententix  debemus  ipfius  libelli  qualitatS 


fium  fidclt:crcxcrcere,5c.probe,Alex.cofif.i34.col 
3.verf  prxterea,lib.2.Rip.in  d.l. admonendi. nu.  1 30. 
& lafnu.i33.dequo etiam perCrai^d.V|erC^\^iiiua 
. & abunde.num.3  2.  dc  ex  fuprapo.fiaslraqunfirlsadici 
* gnlitatcm  libri  inalijsconclufionibuspQfTcthxcdci 
clara^vtpcflaf.d.l.admoncndi.  • - 
xo  Hiclblum  non  omittas,  fquod.^andoagiturdc 
probanda  feientia^  dc  notitia  terti j,  liber  ptP  tertio 
contra  tertium  plene  pcobat.AbbjSpC^t.cpl.  ,t.poll 
incd.lib.t.dt  alijs  cafibu9no(ati$p^Crauct..loco  ci- 
tato.num.3^.  •.  , • 
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.DCCOCLXXIX. 


A B.  C V M E N T V M. 

Libellus  qua  ratioaeper  teftcs  poflit  pro- 
bari. ' 


prsfunicre  cfl glo.  fingul.in  cap.  dudum  dc  decimis, 
vbi  etiam  * omnes  Dodor.  & praecipue  Abb.na.r  5.0; 
dc  Ajttp.de  Butr.de  Apofloli  ad  ipfum  Abb.ad  <Lntt. 

1 5.dc  loan.Lcciricr.in  tradat,  dc  primoge.  quxll.i  t.. 
Iib.i.nu.d.tom.  7,  ..  i 

Hanc  ampliationem  jimpliabis , f vt  non  tantutn 
procedat  in  libello  deperdito,  verum  etiam  in  du-> 
bio:pMta,quia  verba  non  funt clara  , quiaexipik 
lententia  declaratur  libellus, ira  Abb.  in  d.  cap.  ficuc 
nobis,  fub  num.  ij.de  re  iudic.  Qmniino  flatur  ctianx 
dido  ipfius  adoris,  vtpcr  Butr.iiicap.i.in  vlt.  verbis 
dclib.ob.pcrdod.Spccu.intit.de  lib.conccptio.alii  c 
dicut  dc  libcll.obla.lcd  nullibi  illam  inucnire  potui. 
Verum  cum  generalem  firmauimus  conclulionein 
fupta  in  conci.  Ada  iudicij , dc  latius  etiam  infra  di- 
citur in  concl.Scriptura,in  conci  .Sentcmia,dcin  eo-. 
dufio.Solciunitas.idc6  illuc  te  rcijcio. 
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Deprobationib.  Conci. 

CO^CLVSIO  DCCCCLXXX. 

ARGVMENT  VM. 

Omnia  libera  cenreri , ni  aliud  demonftratu 
fuerit-S  quopafto  probetur  res  libera  ab 
onere  foluendi  coUe<!)as . 

SVMMARiyM. 
fi  omnis, perjonaqibedieprafumitttrtnijfeomtro' 

rinm  probstur . 

% Libtrartsakontrt/otutnJicoBefijsprobaturex rQ,fwod 
non  nptritur  in  (atafJro,  tn  quo  foluhts  d*' 

firibusftur . 

^^11  lurepriniruoomnispcrronaiomnisqttc 
[a  V«/vIllJ  res  libera  fuerit./,  iusautemgentium» 
Inft.^ittr.nat.gen.  6c  ciui.  ira  etiam  hodie  talis  prae- 
lumituri  nili  contrarium  probeturiita  not3terd<xuic 
lo.And.ft  Oo^.in  c.nimi$,de  iurciur.&in  c.filbpcc 
Vcr.refpondere,de  iud.de  probatur  in  c.  a.  ft  de  feudo 
iueriteontr  incermafc.de  foem.de  tradit  Bal.in  conf. 
3 J I .in  bonis  fcudalibus.col.i.lib.  i .et  Caftr.in  confi. 

1 7p.in  cauia.quam  Magniheus/ub  nu.  < .vol.  i . dc  dc 
f * communi  accedatur  Burfa  t.in  c6f.8.nu.  17.de  in  c6f. 
lo.nu.  1 a.dc  latius  in  conf  4d.nu.z  1 dc  v trobt^e  mul 
tos  id  tenentes  congerit, prout  dc  facicGabr.  in  coci, 
j.dc  feud.de  Borgn.Caual  in  dccif.44.nu  i j5.de  Tib. 
Dec.in  conf  jj.mim.yo.  et  sj.voluro.i.ctinconfil. 
2i9.num.ii.vol.;.dc  noslatiusdiximusfupraincon 
cluiio.  Allodialis,  quo  in  loco  hanc  materiam  lat^ 
cxamjnauimus,quamobrern  ibirccurecndum  elTci  te 
benigni  Icdior  admoneo. 

b Saco  umen  interimrquod  libera  t res  ab  onere  fol 
u6di  colledas  etiam  probamr  ex  co , quod  non  repe- 
hmrregilbata  incataftro,in  quolblucntesdcfcribu- 
turdta  arguendo  refpondir  Curt.iun.in  conf.  io6a:ol. 
fi.ad  fi.de  latiusCrauet  in  conf  1 ( i.nu.4.  et  nu.  1 5.  dc 
«pitdem  optimi  faciunt  collcda  per  Hcrcul.  dc  Pro- 
bar.ncg.num.  f S 1 .ct  pa dodis.  Menoch.  io  conf.  7 ;• 
fium.  To. 

C07^  C L l^S  / O DCCCCLXXX! , 

ARGVMENTVM- 

LibCrtatem  non  probari  ex  co  ,qu6d  pro- 
ducatur inflrumcntum  emptionis  ado- 
mino  fubtradum  : dc  qui  Utud  proce- 
dat. 

SVMMARIVM. 
t Ubertas  s$on probatur exproduiisoneinfirumiftiemptio- 
ms  a domino fmbtra£li,quitumo  feruttutem  probae  ci^ 
tra  producentem. 

a I^rurmntum  emptionis  feruum  fubtraxijfe  fuffUit  pro^ 
baTeJidQmtmtsnelHiUum  afferentem  Je  Ubertate  dona- 
tum tn  firuitutem  vindieare, 

Bteur.num.i. 

4 Ir^rumentum emptionis  fermm  (ferentem ob  boc  feti- 
berum  fubtraxiffenon  Jufftst  probare  ,fii(le  Jieinpof 
feffionetibertausjid  per  aUam  probattonis  speciem  do- 
mtnwid  probare  tenetur  Ji velit  in  fenutuUm  vindi- 
eare, 

* r i Kjirroeprn  no  probari  tcxproduftio- 

UcitWlli  nc  infirumenti  emptionis 
d domino  fubtraQit  quinimmo  contra  producentem 
plene  probare,  dc  fic  ferunutem , fancirum  efiinl.fi 
de  poficlUooc.Cdepcbb.  vbi  Bart.Bai.raul.Cafir.de 
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alijfcribCDtcs.  adeo  vtTidomintis velit ftibtraherlf? 
a t ih  fcruitutcni  vindicare  1 fufticir  prob.irciiluni  liib 
traxilfcinfirumentum  emptionis;  nam  qui  (ubtraxit 
$ t prxlumitur  habere  malam  caufam , vnde  ipfa  ^o- 
b3tioinfirun)emifubtraCliinducir,dc  prob.irioncm 
emptionisyde  in  omnem  cafum  defertur  mrametum 
lupplctimmidra  docuit  Ba  Id.  in  d.l.fi  dc  poflefiioiic , 
V ci  t no.quod.C.de  prob.  dc  ibi  idem  Ci  fir.  inquiens, 
fufiiccrcprobaic  furtum, vcl  liibtradioncm  ,licct  no 
probetur  plene  tenor  ipfius  infirumcnti.quod  cx  ten- 
diteriam  ad  omnia  aliainfirumcnta  , dcdixiniusin 
conci. laceratio,  dc  alibi  Izpe. 

4 Id  tamen  inrdljgcndumcfi,n  ille  it  qui  in  feruim* 
tem  vindicaninnonefiin  ponilfionc  libertatis,  alids 
fccus,quia  tunc  vindicans  in  Icniitutcm  probare  de- 
bet pcraliam  fpccicm  prob.itionis,  ita  Bart.  in  d.  l.fi 
dcponcirione.in  .intiquaieel.  nu-  5.  verum  fi  is, qui 
cft  in  pc>fleirionc  liberratis  petiit  talem  lcpronuci.1- 
njncccflc  habet  probare  le  ingenuum , fccns  fi  tioin- 

fiarlcitapronunciari,quiatucfutficit  illaquafi  pol- 

fclfio  libertatis» ira  vt  adore  non  probante  iCTuitucS 
debet  huiulmodi  petirionc  liberari,  non  t.imcn  pro- 
nunaanduni  efle  liberum, ira  docuit  Paul.  Cafir.in  l. 
matrem.nu.  2.dc  ibi  Bart.C.cpd.  dc  probat. 


con  c LV  s 10  I^CCCCLXXXn. 


ARGVMENTVM. 

Liberalem  neminem  adooprasfumi  , vtrem 
fuam  dare,  vel  pecunia  (oluere  prxfuma- 
tur : & in  quibus  id  habeat , vel  non  ha- 
beat locum. 


SVMM^RIVM. 

1 UberaUtate  duiiut  nemo  prafumitur,vtrenr fuam  dare, 

vel  pecuniam  Jbluere  veUttO"  cur. 

2 *Pater  folums  tmptnfas  Jilio  in  pmbbea  aeademia  ftudi/t 

incumbenti, prxfumttur  td  facere  animo  eompenfandi. 

3 Nobiles,^  diues  dans  non  maximam  quJutJUm,vel  rem, 

prefumstur  ex  mera  UberaUtate  donationis  j^ratia  eiar 

^irt. 

4 Lf  quis  antequam  duxerit, in fiffJe  aeq.poff.  limitata. 

5 UbeTalitasc6uemSti<bihbus,dt:iuibus,iJiiiontmeJl pro- 

priauscjingtdaris  ammi  qualitas,  ac  cwdimenfum . ^ ^ 

6 TejlaeornobiUs,ij dtues, praJumiiurU^affT,  quod maxi-  ’ 

mum  ejl. 

7 Nobilistmpendens labores  in  fruiius  comgendoJoBieitan 

dottr  alta  id  genus  faciendo , non  poteji  aliquam  mer- 

cedtm  petere . 

8 UberaUtatedonatares  prafumitur  ex  nobilitate. 

ctllL-aL^  darcivcl pccuni5  loluccc 
probatur  legis  praelum  ptione, nemo  enim  ita  lupinus 
iure  prxfumlruriVirmim  iadarc  vclit.i. cum  dc  inde- 
bito.lf.dcprob.facitc.cum  fupcr,dcrcnunc.c.quia  vc 
rifnniie.dc  prxfgl.de  Barr.in  l.qux  dotis,  tf.fol.  marr. 
faciunt  ad  hanc  rem.qiix  congelfimus  lup.  in  conci. 
S<4  Oonatioregnlaritcrnonprarfumituradquxfijf- 
ficiatrcmiUjo,  vitra  ea,qux  vberrime  in  hunc  fensu 
fcriplitTiraq.in  rcpct.l.  U vnquam . jngf.  donatione 
largitu.s. nu.  206.107. 108. C.dcreuoc.don. 

Amplia  tamen » dc  hic  hmdi  conci,  vt  procedar  et 
2 inpatrctpqfiidcnccbona,vclpecuniasfilii,quilblnir 
impSfashIio,  in  publica  acadcniia  fiuditsincubcnti : 
nSex  mera  libcralicarc  eu  id  fcciilc  iura  no  plumilc , 
fcd  cp  alo  copenfandi  jn  exadisex  pcculioiplius  filij 
idfcccrir.Bar.inl.r.^.ncc  caftr.col^-vcr.qrobicloq- 
tur.lf.de  coi  la  t.  bon.  dc  in  i.  N efen.col.  1 . vcrf.irf  i icce 
pater,  lf.de  ncg.  gefi.  dc  in  fuo  trad.  dc  duob.  fr.i tr.§. 
2.quxTO»quid  fipatcr.Flor.iol.quem  pato.fi.fam. 

IofephiMafcara$fVoix,  Y cicilcund. 


\ 


ercircttnd.facit.l^penult.ff.de  [^it.haned.Bcrtran.  in 
conC?4.aiL8.vrqiadii.  lib.  z/ 

Dmira  primo,  vt  non  procedat  innobili,&  diuite 

S  t dante  non  maximam  quantitatem, vcl  rem:  ex  no- 
bilitare enim  diuitiis , & qualitate  rei  non  animo  re- 
petendi,vel  compelajidiifcd  ex  mera  liberalitatcdo- 
nationis  gratia  elargiri  tunciura  praduraunt.glo.in  1. 
vxoti,§.  vxori  fuae,in  verliquod  praefumptu.  de  leg. 
' }.&  ibi  gl.fequitur  Bart-in  ver.rericis.Bal. in  1-qui  pa- 

• terno.nu.j.vcr.5clicetgl.C.deneg.gcft.&inl.  z.nu. 

t , ^,ver.& alibi gl.C.deiur-dor.ac ini. i.nu.  14- ver.qu®- 

rojnunquid  mulicri.C.ad  Senatufcon.Vclleian.Bal. 
in  l.n  patrono.C.de  neg.geltqucm  refert , & fcquitur 
A fBid.in  c.  r .S.donare.num.^o.fiipcr  feudis.tit.quai. 
olim.fcud.alien.ponr.vbicx  hoclirauat.^l.fiquis  an- 
tequam duxerit, in  fi.fF.de  acq-polT.  vbi  dicitur , quod 

4 t conduAio  fa^  lub  prsBationc  vnius  nummi  non 
valet,  vtnon  procedat  in  nobili,  & diuite  fic  locante 
tem  Ibam.Iaiiinl.cum  quidam, in  i.len.n.t9.ver.eo- 
dem  modo  nobilitas.fFfl  cer.pet.vbi  multas gl.ad  id 

in  coiir43-fa^um  fic  fe  habet, ScremifOmus 
mi.  ro.li.  i . A nt^Corl'  in  rcp.c.grandi.col.  i z.nu.;o.de 
Aippl.ncg.pta-l.Io.Lup.m,rcpct.rub.dc  don.int.vir.dc 
vxo.^.S.vcrfJimitabis  tamen  pr?di<ia,dc  /.io.vcr.& 
hincclt.Roni.rmg.644.‘iiobiiicasmducit.Cor.cdnsi: 
prini  us  cotitultarionis  artic.col:  J .nu.  }.lib.  i '.  A fSj.  in 
conftSiciI.incip  minonb.col.4.  verf-j.  quaerit. & per 
GmdP.ip.de  prai'amp.nu.3'VbideH.cgcloquitur. 
Huius  limit.caallignaturratiojquodiiberalitasco 

5 ucnitnobilibusf  diuiti!nis,dc illorum  ea cft propria, 

. acpavticulucisaniraiqualiias,&condimenmm,  c.i. 
''  'dc  dona.vbi  Panor.in  ^.not.lo.Monac.Atcliid.  loa. 

And.Gem.5c  Ftan.in  c.grandi.dclbppl.negl.prxl.  in 
6-Liic.dc  Pcn.in  I.vlt.col.iS.vct.zp.C.dcloc.praEd.ci 
utJib.i  I B.ub.incoDfii8.pizciar6rcribitur.nu.;.Iib. 
z.tacit  opt.texf.in  l.filiusfamil.vcrf.  nunquam  etiam 
ex  pcrfofia.fF.de con. quem  tcxt.not.Bal.ini.  fi  filius. 
C.dc  donat. vbilnnit.illum  tcxt.pcrd.  1.  filiu.sfam. 

Fx  quo  nmlra  emanant  pulcherrima;  coclufiones, 
t.inqiiam  ex  vbcnimofontc  riuuli , quas  omitto , ne 
materias  rranfplantare  videar  contra  propofitum  no 
liti  inftttuiijduas  tamen  omittere  non  pofium,  quip- 
pe quae  ad  rem  ni.igisfaciant.prima^uod  licet  aljas 

6 Jibcralitast  lelt.itorisin  legato  in  genere, vel  per  ver- 
ba rubofcuraintdligarur  dere  minima, vcl  mediocri 
yuninus  ponderis  habeat  hsrcs.l-.qui  lancem,  ff.  de 

, atg.lcg.&  tami  no  habet  locuih , fi  tefiatorfit 

Robtiis,^’  dines-  quia  tunc  legafle  prxfumitur , quod 
maxlimmieit.Bal.in  l.x.C.dcleg.z.quodfinobilisla 
' 7 boresiiijpendattinfhiduscolligcndoifollicitaado» 
& ali.i  id  genus  faciendo,  non  potaliqua  racrccdem 
pctetc.Bai.jn  c.grauis.nu.8.verr.fcd  mmquid  nobilis, 
derefl.in  inrcg.fcquitur  Ip. Lup.in  d.rub.dcdon.inr. 
vir.5t  vxo.if.9.na.7>&  Bal.in  cof.io;.  in  fi.lib.z.dicir, 

8 q»ex nobilitate donatatreslibcralitateprsfumic, in 
pleoior£,8c  potentiorSintcllcdfum,  & Paul.Caftr.in 
cof.  1 87-notadfl  efi.col.im.  r.vcr.  & ex  qualitate, li.z. 

CO“tiC  LVS  io  DCCCCLXXXIII , 

ARGVMENTVM. 

Liberatio  debiti, quibus  modis  probetur, 

I Libf  ratio  debiti  non  prafumitur,^  cur, 

X Liberatio  debiti probatur  ex  eo, quod  penh  debitorem  rtp» 
riatur  infirumentum  debiti  Jtue  eaneellatum,Jiue  non, 

} JJberatio  debiti  probatur  ptr  eonfejjiwem  creditoris . 

4 Liberatio  debttt  probatur  per  alteram feripturam,  vel per 
quinque  teJies.Et  cur,vu.\. 

6 Liberatio  debiti ftr  tejtes probatur ^uijint  integrp  opinio- 


nis,iyprobata fideiiquaquahtaten aitkuUnda , iy  . 
& probanda. 

7 Uber  otio  debiti  per  te  flet  rogatOt  ad  boeejl  probanda  . 

8 Liberationem  debiti  Ji tudex per  aliam  probationem , qua 

per  tam,qu<t  in  l.ttfiiupt.  C.de  teB. traditur , praesperet 
probarejfuinfmoii probatio  nibilvalereji pars  contra- 
diceret,fy  proteflaretur.Umita  ,hu.u. 

9 Liberationem  debiti  ad  probandam  contra  plrspturam  pri 

uatam  non  admittitur  alia probatio , mji per  aliam  Ji- 
mtltm  feripturam,velper  quinque  tejles . 

10  PaBum  di  non  petendo  probatur  ptriiliam  Jmikmfcri-- 

r pturam,vtlper  quinque  tefies . * 

1 z Uberatio  debsti probatur  Jt  creditor  iuratut  in  tejlamen- 
todtxiJfit,Jibi  tantu  deberi, beet  baredes  de  maiori  fum- 
ma  probarent . ' ^ 

l } Liberatio  debiti  probaturex  eo, quod  creditor  fetent  debi- 
tori foluat  aUquot  debitum  citra  compenfationem  eon- 
' currentibus  alys  conieBurit . , 

let  Liberatio  debitoris  a ppnadamniifyintertjfeprobaturptr 
exaBionem  fortis  principalis . , . ^ 

15  Liberatio  debitoris  prafumtturex  prafiriptione  Umgiffi- 

'mi temporis  jo.  annor, 

1 6 Liberatio  debitoris  ex  eo  prafumtur,  quod  creditor,  ttfts 

bona  adminijlratnt.  , 

iq Liberatio  reddenda  rationis  adminif  rationis prr  liferat 
domini  rei  adminiJlraU probatur . , * 

1 S Uberatio  debitoris  a reliquo  nonprobatur  ex  eo, quod  de- 
bitor partem  debiti  fobuns  creditori  dixerit,  aceipe  cen- 
tum , qua  tsbi  debeo  eum  debitum  maioris fummf  ejftt. 
JJlud  aiapitatribus  modis, vt  nu.i^.xo.  xi. 

liberatio  fitquedam  donatio, ficuti  pia- 
cuitCaio.in l.cotraiuris.S.i.fF. depa^f. 
& meminit  Bar.in  l.fi  vnus.§.padf.col.^.  eo.  dc  pa^. 

* &in  l.fidccerta.C.dctranfac.& donatio  non  piarfu-  - 
matur,cx  iis,  quslatiirimccdgcffimusfup. in  conci. 

' 5 54.donatio  regulariter  non  prxfuniitur,  ita  fic  libe* 

1 ratio  debiti, t noncftprsfumcnda.nifiprobctur.Pto- 
babirur  tamen  multis  modis,  vt  infra  patebit. 

X ht  primo  probatur  cxco,tquod  penis dcbitbrem 

’ rcpcriaturinftrumcntum  debiti, fiuc  cancellatum, fi- 
uc  non, prout  latc  diximus  fup.in  cohei.  debiti  fbhit. 

&  in  concl.infirum£tum.cum  amplia.A limirar.quq 
hic  non  rcpcto.nc  idem  fspkis  dixifle  videar. 

3 Tertio  modo  probaturctiam  huiufmodi  debiti  jli 

beratio  per  confctlioneiTi  creditoris,  dc  qua  re  ciiain 
diximus  fup.in  concI.cofelFio  fine  citint.llmit.  5.  nu. 
40, cum  fcq.  ibiq:  videre»  & agnofccrc  vcritatcJflius 
qusflionis.  > ' ' 

4 Tertio  modo  probatur  etiam  debiti  liberatio  fpa 
alteram  feripturam,  vcl  per  quinque  tcftes , fi  debitu 
redarum  cft  in  fcriptis.cafuscftcxprcfrus, ini.  teftiu. 

* Odetcftib.&  ibi*omncsfctibcntcs,&  Bal.in  l.gene- 
ralitcr.C.de  non  num.pcc.&  in  I.  ciim  dc  indebiroin 
fi.tt  dcprobat.&  Ang.in auth.de inflnjm.cau.&  fi.& 
per  Affliftin  dccif  i j.nu.zj.dc  Ozafc.in  decif.Pcdc-  • 
roont.42-nu.  1 4.  & ieq. 

j Huiusrci  per  ea  ratio  afferturf  riameo  modo.qiio 
,pbatur  aliquid  extare , eodem  etiam  d€t  cius  rcfolu- 
tioprobaii,  vel  per  squipollcns in  ratione  fui , ficuti 
docuit  inter  alios  Bald.in  d.I.tclflum.  verf.quinro  no 
ta.  & fi  liberatio  non  ^flet  probari  per  feripturam , 
fufhccrent  quinque  tcftes, quia  i pfi  vim  feripturs  ha-  * 
bent,ita  not.Bal.ibid.ver.j.no.dc  qua  re  etiam  gene- 
raliter loquendode  infir.diximusfup.  ih  concluf  in- 
ftrumenium,ficut&  latiffirai  focit  Fcl.in  c.z.  verf.  z. 
intclligc. cum  fcq.de  prob. 

Illud  primo  animaduertendum  eft , quod  quando 
huiuiin^i  debiti  liberatio  ef}«  probanda  per  tcftes,  t 
6 t debent  elTc  integrs  opinionis,  & probats  fidei , per 
d.l. teftiu  ,qux quidem qualitasdSt  etiam  articulari, 
& proban,vrpcrfctibctcsind.l.teftiu,&  generaliter, 
quido  huiufmodi  qualitas  a Icgercquitiiur,  quod  fit 

articulanda, 


Qoogla 
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aniculanda  > 5c  probanda,  docuir  iocy.  in  conri74« 
tol.ii.vcrlipofttcir.6dko  Crau.dcautiq.  tcp.  i.  p.ir. 
nu.i68.verLi.  quaero. 

Secundo  criain  animadiicrtSdum  cft , quod  tcftcs 
7 jhuiufmodi  debent  cllc  rogati  ad  hoc,  vtpjobcnr, 
tcx.inauth.rogati.C.co.dc  rcftib.Jc  not-Doil-Sc^iac- 
cipue  Caftr.in  d.l.tcftium.nu.d.&  Cyn.  in  1.  hac  con- 
fuItiirtina.C.dc  tcfti-  3c  BarC.  in  i-  icjcndum . de  \'crb. 
obbg.Spc.  in  tit-dcteftc./.rcd  quid  in  przdicii$.Caid. 
Zabar.inc.fi dominus.in  i.not  dcSimoi). 

% Primo  ampliare  poteris  hanc  condulif  adeo  pro- 
cedere» vt  fiiudcJtprarcipcrct  aliam  probationem , 
quam  id.Ucftium  traditam, vtlq^  fi  parscontradicc* 
ict,dc  protcftarecur.huiufniod)  probatio  non  valeret, 
etiam  fipar$ non  appcliailct,ita  colligi  ex  duftispcr 
Fcl.in  e cum  cooting.it.vcrlinor.  ad  hoc  de  oftic  de- 
legremlir  Rom.ad  &rt.in  d.l-teltium. 

9 Sccundoampliaturncdumprocedcrc  finferiptu* 
ra  publica, verum  etiam  in  priuata,quja  nihilominus 
contra  iplam  ad  probandam  liberatione  non  admic- 
titurprc>bario,nifipcraliamfimjlcm  (crtpturam,vcl 
per  quinq;  tcftcs,vt  per  illum  tcxi.noi.Caftr.in  d.ltc- 
foum.nom.;. 

10  Tcrtioampliaf  in  probando  nedum  liberatione, 
^cd  etiam  paaum  denonpetendoata  poftBaitol.rc- 
nuit  Caftr.in  d.l.teftium.mi.f. 

11  Limita  tamen  fnon  habere  locum  in  debito  reda- 

do  in  l'criptis,non  ex  voluntate  contrahentium , Icd 
ex  difpofitionc  Icgisdic  voluir  Bai.in  d.l  tcftium.nu. 
i.quem  fcquirur  dccil.t;.nu.  15.de  Ozafc. 

in  dcck  Pedcmont.y  2.1U1. 1 5 . 

Quarto  modo  etiam  probatur  flibcr.itio  debiti,  li 
ereditoriuratusin  tcft.amcntodixiftct  ,iibi  tantu  dc- 
bcrijicet  hxredcsdcmarow  lumnia  pbarcntcfttcx. 
in  auth.quod  obtinct.CdcTrob.vbi  knbcntcs,6c  vi- 
de IarilUmerup.inconclu.559.confcl!ioncm  tadain 
in  tcftamcnto. 

X j Qnimo  modo  probatur  libcrariolcx  eo.quod  ac- 
ditoi  kiensdcbuoii  roluataliquoiidcbitumcitra  eo 
pcnrationcm,c6currenribus  alijs conleduiis, ita  eo. 
fuicndorefpondit  Qr.iu.in  cofi  ii9.nu.p.recu5  aurem 
fi  al  i*  conicduri  non  concurrerent. tunc  enim  ex  eo 
iblum » quod  quis  alteri  /oluir , non  prarfiimimr  non 
eftb  creditorem, it.iadnot.Bart.inl.liqmdcm.nu.i.G. 
de  tranlacl.pcrtcx.ini.  fi  cum  dos. in  pnn.tf.rcr.  amo. 
vbi  etiam  Bai.Caftr.6f  .S.iik. 

14  ScxtomodopTohaturliberatiodcbiforist  ipcna 
damnt,6cintcicircpcrcxadioncm  fomsprineipalrs, 
tcxr.in  l.ctnrom  Cipu^.ft.de  eo, quod  ccrr.loc.6c  l.fi. 
cff.fi  quiscaut.li^in  prine. ftdc.-uBi.i.Ceiliis,  6c  rclpo- 

Rotn4nconfi4i’.nu.i.6c  Alc.de  pra.lump.  rcg.  i. 
pr*fiimp.j2.nu.  8.  1 

15  Stpti^b-fi  Inirem  non  ^batur,pf*rumiturftamcn 
fiberatiodebitonscx  pralciiptionc  longiftimi  tepo- 
ris }0.apnc^.ita  late  concludit  AiHict.mailcg.deeifi 
1 ^flU>».&lcq.  dccomagis,  fi  probabitur  indigentia 
creditoris, 6t  opukntia  debitoris,  vt  per  Alex,  in  c6fi 
iS3.co(1m.vcc1.6c  hanc  partcm.vol.6.6c  Caftr-  in  edi' 
jS.nu  4.vol.2.Coinciir.in  conr.ig  Corn.inconl.i??* 
jiu.?.vol.4.Calc.inconr.i;.Soc.in  conl.S9.1ib.j.vol. 

. ;.&Ccph.inconr.i40.nu.  9- 

16  OdauriifinoRpr^atunprxfumiturtramcn libe- 
ratio debiroris  exeo»  quod  creditor  cius  bona  admi- 
niftnuri^qAiflid.in  deeil'i  ;.niM6.&  ^n:r  Alex,  in 
LvcQdiiiOios-it.de  vcib.obii.Ncuiz.incon(.  57*  rui.  1 1. 
5c  Crauee  inconl'.  1 ie.nuin.5 . dcqu.i  mciniait  etiam 
Catnlcdotrad.de tur.6ccurar.nu.  t.Si. 

17  Non6  probatur  liberatio  t rcddendairationisad- 
miniOMiouis per  iitcras domini  rei  adiiimiihatx.cx 
mulosidcerfiriiBcro.inq.it.pertot.  - 

jS  NoocickoUbcrafioncm  debitorisfi  reliquo  non 
probari  eieoiqobd  debitor  partem  debiti  IbluSscre- 
duoii  dizcriMccipe  cetum,  quz  tibi  debeo,  eum  de- 
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bitum  maioris  Tum  mxcficf.Barr.  ini.  ficum  dos.lK 
dcadrcr.amor.pcri.fiquidcm.Cdc  tranfa^.  6c  in  I. 
in  commodato. Ji  duobus.ftkotnmod.Atflic. in dcd. 
i/.num.if. 

19  Iftud  autem  ampliari  pofl*cccnfuittCaftr.3c  lafiin 
d.l.fiquidcm.vbi  Bart.&  Oima.ctiam  procedere  , li 
debitor  Iblucns  eo  modo  vliis  liiiirecdidioiictaxa- 
tiua.ranmm , vel  finfili. 

20  Sccundoctiaampjia  illud  fibi  vcndicarclocu,  t fi 
debitor  ptomififtct  prorcfiduo.Icu  procomplcmcto 
debiti,  tunc  enim  non  iblum  non  probatur  neq^  prx- 
fiitniiur  rolutiorchquijleu  liberatio  i reliquo,  quini- 
moe6rrariumprobatur,hoceft,promillio,6c  obliga- 
tio totius  debui, fic  Mare.  Anginis. in  coni. S4.nu.  20. 
6c  ameemn  Iafi6ca|jj  Icribcnrcs.in  d.l.  fiquidcm . 

21  Tcrtioampjiarc  poteris,  t etiam  li  creditor  maio- 
rn*  ruinmx  minorem  ptuennnam  eo  cafu  non  prelU 
mitur  libcratioa  reliquo  d.l. fi  quidcm.C.dc  tranUct. 
dubiknbcntes iftud  dictum  declarantes. 

e 0 ti  e LVS  ! 0 DCCCCLXXXIV. 

ARGVMENTVM. 

Mulier  libidiuo/a  quopafto  probetur. 

SVMMARJVM. 

\ UhUinii  turpttado proba!ur,Jimulitr  ab  adoUfcent: paf- 
Jj JttDuwui  Jibt  oH  pe^iuf  apponi . 

2 LtOidtnii turpitudo pt-iibatur^JitnutniaturmuUtf  inhaU 

mo  Cum  aliquo  viro  . 

4 Ltbid  nif  turpitudo  prvbatur.Ji muUtr  die , noSiuq-.  iuue^ 
nti  ty  uiaxttnejeii-ilam^  in  domum  propnJ  .idmutat, 

4 Lxbidifiti  turpitudo  probatur Ji  ipfaad  domos  altenas  vh 

titet. 

5 LihiMnii  turpitudo  probatur , etiamji  mulier  eum  clerico 

admittat  ta^ex  quibus  ip/j libido  probatur  ftcutji  cir- 
. (unjtdntia.,iy  quaUtatti  hety  temporii . ailaniium , bX 
concurrtnt  tuccj/sai  .titter  fuaderet^vt  ««.6. 

7 Clericui  ampu{ims^iy  ojeuhni  mulienm.eharitatis y non 

luxuru  JignuM  prejumhur. 

8 Ubidinii  pr/fumpuonem  todit  fansruiri  ':!  comun^io. 

p Copula  ca>  naUi  non probaturconcludinter  tx  tjt  f ex  qui- 
tui  libtdtnit  turpii/fdo . 

10  Sponjitiia  de  futuro  tranjimitt  sn  matrimonium  nbpro- 
. baturjteet  oJiula,amp.exuiatMiaera.appyehiJio per  ma- 
nus inter  Ifonjumi  j: jponj.$m  tnteruemtiu  . 

1 T |Vv  I ri  jc  *urpifudotprob.ibit,  fi  mulier 

p^jij jjj ab adolelcenre manus 
fibiadpcdus  apponi;  ni.imrcftiftimum  cnimlibidi- 
•nof*  inhoncflacishoc  lignu  cft.Bai.in  c.tua: . de  pro- 
curat.pctrcxt.i5tgi.mc.  i.quib.mod.fciid.nmit.ncc 

2 huic  abfimftiscriMi  mucniamrtmulicr  in  balneo  eu 
aliquo  Viro  gian  cnon  opoirct.So.dift.Min.Cdcrc- 

^ pud.hucquandoq  tendit  li  haredief  nodiuj.  iuue- 
ncs»5c  maxime  IchoUres,  in  domum  propria  admit- 
tat.Bart.in  1. tin.tf.de furr-Bal.in  l.ncq  nataic.s.  nu.4. 
C.dchis,  qui.ac.noiiliccMequitur  Petr.  Jc  Aneh.m 
c.lemet  uulus-dcrcg-mr.huiusqaoqucrci  indicium 

4 mamfcftu  cft,liipla  | ad  doinosalicnas  vcnmct  hoc 
enim  nu  conlucucrc  muJicrcsh0ncitx.3rgum.inl.lt 
qua  illuftris.C.ad  IcnatulconliOrficianum . 

5 AmpUarurhxcconclu.vtproccdatdctiamficufn 
dencohxc  admittantur,guia  lega  liras pcrlbnx  non 
ex  culat  ab  huiulinodi  tu  honcltarc.gl.ml.diuus.ft.li 
cui  plusquam  pcrl.falc.Fd.inc.prxtcrca.nu.j.inli. 
de  teftib.Abb.in  clcr.non  rclid.  infin.  Auguft. 
in  addit,  an  Ang.de  Ml&lchui  gt.  ehemibat  aduiteraia 
lamudonna.xn  prin.  nu.  ts.5c  in  hoc  relidet  tandem 
Ang.de  Malcf.in  loco  prxallcg.obid  Anivin  aurh?. 
quomodo  oportet  cpiieop.in  pnn.docetdcncosipt 
ntuaicr,  ne  ita  Ixpc  vilitaitniulicics. 

lofeplHMqjcariiiVO\.-.y  Y x Id 


lofephi  Mafcardi 


* Id  lamcn  dcclartt  velim » f nifi  drcunftantis , dc 

quaIitaicsloci,temporis,aflantium,&c6currcnsne- 

cclTitas  alitet  perluadcat>pcr  tcx.optimu.in  c.  in  oin- 
nib.S  1 .dift.Sc  Ita  tenent  Abb.Fcl.  & Ang.  in  locis fu- 
pra  rccitatis.vbi ita declarSt  gl.inc.abfit.i  i.q.  J-qua 
feqiiitur  Spc,in  tit.de  praeCS.i^cies.nu.  i .vbi  dicitur, 

7 quod  fi  clericus  t amplexetur  muliacm , & ea  ofeu- 
letur.charitatis , non  luxurizhocfignu  praefumatur. 

S Limitatur  praecedens  conci,  fvtnon  procedat  in- 

teraffincs,&  confanguincosxoiundiocnini  fangui- 
nis omnem  finifiram  libidinis  praeruinptioncmtol- 
lit.l.fi  qui  adulterij.C.de  adult.  Aug.  in  iam  allegato 
loc.nu.47.de  Iac.de  Bclu.in  pracl.crim.&  in  tit.  de  in- 
jur.nu.4d.de  47.vbi  idem  allcucrat , fi  confuetudo  lo- 
ci, vel  temporis  qualitas  id  admittat . 

Limitabis  z.hanc  conclul.vt  procedat  rantiim  ad 
9 probandam  tinhoncfiatC  turpis  libidinis, non  autem 
ad  probandam  copulam  carnalcm-.nam  ad  hanc  co- 
cludcntcr  probandam  alia  requiruntur , de  quibus  in 
c-litcris.de  pra;lump.de  in  c.  prxtcred.  de  tcftib.  de  ibi 
per  DD.Abb.in  c.j.loco-de  prob.de  in  c. 3.  loco . nu. 
4.dc  pndUmp.de  1'up.latc  diximus  in  conci,  adulteri» 
num,de  in  conci. copula,de  in  concl.coitus . Inde  fit , 
jo  vt  per  hxc  non  probentur  t fponlalia  de  futuro  tran- 
fiuifle  in  matrimonium, licet  ofcula,  amplexus , mu- 
nera,a pprchcnfiopcr  manus  inter  fponfum,dclpon- 

iam  iiucrucnennt.  i .de  matrim.contrad.cont.  mter- 
«iid.ccclefiXfpcr  quem  tex.ita  confuluit  Alex.in  c6- 
fil.  1 5 j.nu. 1 5. de  1 5 1. in ti.l1b.5-Parif.conf. 5 i.nu.y. & 
8.dc  conf  59.nu.  1 8.de  coni. 6 i.nu.  i s.lib.4.de  ite  Parif 
cofda.nu.  }.eo.li.Dec.c6f.j68.n.i.de  z.Cor.  cof.  u6. 
coi.2.1i.j.Czp-coni.i.nu.io.dc  Alex.inc6f  i50-nu  s*  • 

COTiCLf^SJO  DCQCCLXXXV. 

argvmentvm. 

Cui  incumbat  onus  probandi, licetiam  pro- 
prij  parochi  in  contrahedo  matrimonio 
rccjuifitam  noninterueniffe. 

SVMMARJVM. 

■ j Licentiam proprij paroebi  ex dKretoconc.Tridtn.in  con- 
trahendo matrimonio  reifuijiijm  non  inleruenijfe  ajjt- 
rentt  incumbit  onus  piobandi . Contrarium,  nurn.  z. 
Conciliatio  ^ num.^. 

4 Licentia  reutlandi  confejjiomm,  an  probetur  per  confejfa- 
yiuM  afferentem  lUani  a p^nitentekabuijfe . 

Aj  jjeri  concTrid.  in  contrahe 

do  matrimonio  requifitam  nonintcrucniflcaHcrcn- 
ti  incumbit  onus  probadi;  cum  huiufinodi  negatiua 
fit  fundamentum  fua;  intentionis, ad  quod  multa  c6» 
gerit  Ccph.  inconf  47.inprin.  vol.i.quideinfpecic 
tangit  dealTcreote  aliquem  adminifiraiTcfaciaincn- 
tain  aliena  parochia  abfqi  licentia  proprij  parochi, 
ad  hocadducens  Anr.de Butr.inc.fupcrhis.  coi. 10, 
verf  hi‘c  vcra,dcibi  etiam  Io.de  Ana.col.fi.in  tin.de 
accuf  deCap.  inalleg.  xzd.  qui  loquitur dc quodam 
rcligiolu,  qui  adminiltrauitSacramenta  Euchariftix 
cuidam  incarccraroiidem  tcnuerunt,de  Fcl.in  d.c.  de 
his.antc  nu.  17.de  Dec.inc.inpr?fciuia.nu.74-  de  pro 
^ bat.de  hanc  clfc  * communem  opinionem  exiftiraa- 
uitMand.ad  Lap.inprxcltataaJlcg.  iz6. 

2.  Hanc  tamen  concluf  t dubiam  reddidit  ipremet 
Dec.in  l.non  hoc.lub  nu.z.  VTrf  de  liinilitcr  • C.  vnde 
legitimi, ex  eo,  quod  i ntctioaccufatoris  videtur  fun- 
data inClcm.  1.  de  priuil.quz  prohibet  celebrare  in 
aliena  parochia , de  eadem  ratione  potcftdici  in  ter- 
minis conci-Txid.q  uod  prohibet  cclebrau  matrimo- 


niuin  abfquc  liccnti.1  proprii  parochi 
t Concordarem  nihilominus  t hanc  ipfam  difKcof- 
tatem  foedere  diftindfionis:ncmpe,aur contra  licen- 
tiam opponitiiritertio,de  tunc  procedit  t. opinio, fe- 
cunda autem  quando  opponitura  proprio  parocho.  • 
quf  quidem  diftindlio  videtur  etiam  probari  ex  di- 
dis per  Lap.in  prccit.alleg.izd-ver.ratio,quia  poteft 
cflc.de  latius  inalleg  94-lub  nu.4.vcrf.prz(aTim  , vbi 
i quiritur,  an  licentia  rcuclanditconfcflionem  pro- 
betur pei  confeflarium  aflerentem  illam  a pocniren- 
tc  habuiirc,d(  ibid.latifsimc  Mand.& concluditur, q> 
fi  tertius  opponit, debet  illam  ncgariuain  probare.^ 
facere  potcrir.probandoquodconfcflrariusipfc  cora 
pluribus  fafllis  fucrir (ercuclaflc , & non  adiccait  de 
dida  licentia , vel  coram  pluribus  rcuclauit  cofeflTio- 
nem  fimplicitcr,nihil  addddo  de  licentia . talis  enim 
probatio  fufficcrct.fi  caufa  ciuihter  ageretur, fccus  fi 
aiminaliter,ira  Lap.in  prscit  alleg.  nu-4. 

Vcriim  fi  ipfe  parochus,  vel  pcnitcnscxcipercr.la 
ccrdos,3c  confeflarius  haberet  probare  huiulmodi  li 
ccntiamhabuiflc.it.i  Lap.vtrobiqhnd.allcgationib. 

De  licentia  aiircm.qu*  requiritur  in  aiijs  negotiis, 
vt  pura  in  tcllamcto  Card.in  alienatione  rei  emphy- 
tcuticc,in  fundatione  ecclcfix.de  fimilibus,fatisaba-T 
de  diximus  iiipra  in  concluf  conlcnilis,  de  dicitur  in- 
fra in  concluf  Iblcmnitas . 

C O •N  C L S I 0 DCCCCLXXXVl, 

. A R G V M E N T V M. 
An,fireperiatur  madis  litem  fuilTc  cotefta-. 
tam.nec  habeatur  per  quae  verba  , exilia 
feriptura  probetur  ipfa  litis  conteftatio  . 

SVMMARJVM, 

1 Litis  eontejlatio  non  probatur  ,Jireperiatur  in  adis  litem  . 

fuijfe  conujlatam^nec  habeatur  per  qute  verba. 
Contrarium ffr vtrius.nu.  2. 

f 

1 contefiatio  quomodo  probetur,  de  quan- 

doprxfumatundiximiisadlaturitatcmfu 
pia  in  concl.conteflaiio  litis,  verum  cum  inter  ca:te- 
ra,fub  nu.i  5.  attigerimus  illam  qiixflioncm  pa  Bai. 
motam.in  l.fciendum.nu.  tp.ff.de  vevb.  oblig.  an  (ei 
licet,  (ircpcriatur  in  aciis  lirem  fuiirccontcflatam , . 
nec  habetur  per  qux  verba, ex  illa  feriptura  probetur 
ipfa  litis  con[e(l3tio,pofl  iniprcflioncm  ex  neghgcn- 
tia  Icriptoris  cormpte  relatam  cognouimus . icurco 
hoc  in  loco  eam  duximus  emendate  referre, 
r Sciasigitur  prqpartc  t negatiua  renuifie  Spcc.in 
tit.de lit.conrcfi.§. 2.  verf  quadam  autem  Iccla  peti- 
tione, vbi  refert,  quod  Bononix  propter  hoc  fuitcafi 
fata  quxdam  fententia  cum  toto  proceffu , quia  non 
apparebat  (klitiscontcflationc, de  illam  opinionem 
Spec.vidciurfequiBald.ini.  quod  fi  dubitetur,  fl'  de 
acq.hxrcd.de  ini.  i.  C.dc fideinfirumcnr.de iur.lraf 
filc.lib.  10. 

2 Verum  partem  affirmatiuamtamplcftitur  Bart.in 
d.l.fcicndum.num.  1 p.dc  vero.  obii,  de  in  d.l.  quod  fi 
dubitetur.ff.de  acquir.haacd.  vbi  etiam  Imol.  Roin. 
de  Aret.de  Hofticnf  loa.  And.Anr.  de  Butr.  in  c.  i.dc 

* lit.contcft.ct  hanc  clfc*  communem  opinionem  at- 
. teftatur  A Icx.in  d.l.fciendum.nu.48.de  verb.obli.  de 
qua  etiam  per  Brun.in  trafl  dc  forni,  (blcmn.titu.de 
probat.de  prxfumpt.  col.ij.vcrf.item  quatit  Bart.  vbi 
etiam  allegat  loa.  And.  ad  Spcc.  vbi  (upea, dicentem 
Bononix  male  fuific  obtentum  , quod  illa  fententia 
caflarctur  ,-de  quod  hodie  obleniatur  contra  opinio- 
nem Spcc.  de  vitra  (cribcnccs allegat  text.  rotundum 
in  c.cum  caufam.de  iurani.  calum. 


COA^ 


De  probatlonib.  Conci.  DCCCCLXXXViff. 


COT^CLrs/O  DCCCCLXXXViL 
A R G V M E N T V M . 

• t 

Litis pcndetia, quibus  modis  introducatur 
& per  confequens  probetur  . 


IVMMcARlVM. 


I Utit  pendentiam  ajlerens,id  probare  debet , 

X Litis  pendentia  introducitur  per  ftippheattenem  Princi 

pi  porreiiam^  referiptum  fubjequatur . 

5 Litis  pendentia  introducitur  per  cilationen/ . 

4 Liiii pendentia,vt perjitationem introducatur,  quam- 

teruenire  debeant,ix  nu.  6. 

3  Clemen.z.vt  Iit. pend.  limitata. 

7  Ut  dicitur  pendere  per  relationem  , 

5 Us  dicitur  pendere  per  relationem, vel  confultationem  fa- 

£iam  fuperiori  periudicem . 

Us  pendere  dicitur  per  tudicis  'recufationem . 

I o Us  pendere  dicitur  per  refiitutionem  in  integrum . 

I I Us  pendere  dicitur  per  tudicis  impetrationem. 

\zUs  pendere  dicitur  per  commijUionem  cauft . 

a f pcndcntiamtaflcrcns.  id  probare  debet, 

X^lLid  ita  docuit  coiulcndoParif  in  conf!47.nu. 
4.vol.4i3rg.e.diledi.ibi,oppo(ita.dccxccp.&  1.  prnis 
iuntEi  gl.in  vcr.cgiflTct.flr.li  quadr.paup.  fccif  dicat. 

Quod  quidem  multis  medis  pr^arc  potent,  cum 
ipfa  litis  pendentia  multifariam  introduc.itur . 

3.  Et  i.pcrfupplicationem  Principi  porrectam , t vt 
Jiotauic  Henr.Boic.in  c.caufani . dc  rdiib.  quem  cria 
iequendo  refert  Guid.Pap.indccili^n-num.^.fcd  id 
ron  videtur  procedere,  nifi  fubrcquaturrelcriptum 
ipHus  Principis,cxijs,qua;colligunturcx  1.  i.Scz.  C. 
quando  lib.prin.ofH.&  in  1. 1 .C.vriirpend. 

3 Secundo  per  citationem, f H tamen  m ea  cxprcfsa 
fint  omnia, dequibus  in  clem.z.vt  lite  pedcntc.ncm- 

4 pe  ca,pcrqux plene  pollit  f citatus  inliruidiipcrqui* 
bus  in  iudicio  c6ucnitur,ira  cenfuit  Guid.Pap.  in  de* 
cil'.478.num.i.&  tenuerunt  DD.Rot.in  dccifg.aliis 
lyp.clctn.a.vtlitc  pendente, in  nou.limirantes.diift. 

5 clcm.z.  t non  procedere  in  curia  Romana  , quia  po- 
tc(lcitams,n  vult,  habere  copiam  commilfionis,  & 
pleixcinftrui:&  facit  dcci lio  iplbrpm  DD.Rot.  15. 
aliis  3 j 5-dc dolo,5c  contuni.in  nou  qux  vult, quod 
vbi  iit  citatio  in  airia  percurforem,  non  tenetur  quis 
jnfene  tenorem  pote(latis,cx  quo  dc  facili  potcil  ici 

plene  inilrui  • 

Sed  quod  etiam  incuria  rcqtiiraturillacxprdllo 
in  citarione,prout  extra  curiam,  videntur  pariter  te-' 
nuifle  DD.Rot.in  dccif.ij.alias467.  vt  litc  penden- 
xc.innou.qu^ dicit, quod  ii  curforcitauit  addicenda 
contra  commilTlonem,ex  quo  non  explanauit  teno- 
rem commiflionis,  & lic citatus  non  habuit  plenam 
notitiam,iux.d.clem.2.quod  lis  non  dicitur  pendere, 
& idem  tenuit  Bclla.dccif.6yp.luppolito,  quod  cau- 
fa  iit  commina,in  H.  quam  quidem  repugnantia  ani- 
niaduerrit  etiam  Philip.inc.iupcr  literis,  coi.  3.  in  fi. 
verflimita.de  refcrip.de  reprehendit  ilis  decif4i^9.& 
Bellam.  & cum  i.opmione etiam  traniir  Mil.  in  iiio 
repert.in  vcrb.litis  (Edentia  inducitur  eo  ip(b.&  in 
<verbxitatiofada  in  curia  per  curforem,&  in  verb.  ci 
tareautero  ad  dic£dum.&  Pauinus  in  prxlud.  ex  tra . 
uag.la  22. & hatccft prima  qualitas,  quxrequirimr 
incitatione  ad  cRcdum  inducendi  litis  pendentiam 
Aiixtyolnque  qualitates  etiam  requiruntur  in  cita- 

S rionefad  hanc eundecffcclum,dcquibus  per Card. 
Zabard.ind.clcm.2.nemp^  i. quodci^atiocInana- 
ucnt,^.qu^icon)percnriiudicc.3.quodadcitatum 

• perueuttir,^!  per  eum  ftcrcrir,.f  quod  fit  apta.  5 . qd 
nunciusfiifilKicnterintimaucritmxcZabarcl.qucin 
icieu  Guid.Papxjin  pu;cit.dcciIiD.4S8. 6c  pa  Alc;t. 


in  l.aim  noriffimi.C.dc  pr^ript.  30.  ann. 

7 Temo  modo  dicitur  t lis  pendere  per  appellatio- 
nem,in  tit.nil  nouari  appcl.pendcn. 

8 Quarto  modotpcrrclarioncm  , vcl  confultatio- 
nem  tactam  fupcritircperiudicc.l.cxco.C.dcappcl. 

9 Quintbmodofpcriudicisrcculationcm  ,c.  2.  re- 
quiris & c.cum  fpcciali.  dc  appcl.  & in  1.  apertiflimi. 
C.de  indic. 

10  Sexto  modo  tpcrreftitutioncm  inintcgnim.l.nil 
non  ficri.C.dcrcli.in  integ. 

1 1 Septimo  modotper  interpretatione  indicis.  c.Uitt- 
gcdum.dc appcl.c.caufam.il  2.  dc  tcllib.  & Card.  in 
allegata  clcm.vrlit.pcndcn.in  4-opp. 

12  Odaubmodotpercornmiflionccaufx,  Card.  vbi 
fupr.i,quosquidecafuscnumcrauirapoftil.  ad  Guid. 

• Pap.in  dccil.487.&  Firmanus  in  (uorcpcr.in  vcrb.lis 
pcndet.num.  14. 

C O^N  C LV  S l 0 DCCCCLXXXVIII. 

A R G V M E N T V M. 

Qui  probetur  literatura,  & manus  alicuius 
inferibendo. 

S V M A R I V M. 

1 Literatura , /iue  manus  alicuius  in  [cribedo  non  probatur 

per  tejles,qui non  interfuerint firipturf  dicet  habeat  illa 
pro  illius  manu,tanquam  plurimum  ets  notam. 

2 Uteratura.Jiue  m.snus  aiicuiuidnfacro  p.ilalto  curia  Ro 

mana  pleni  probatur  per  trftes,quinon  fuerint  prffn- 
tts  dum  Jinberetur,  (^deponant  fe recognofeere nianii 
feribenttSy  ij  cur. 

J Uter. Itura . Jiue  manus  alicuius  probatur  per  tefles,  qui 
non  fuerint prafentes,dum  feriberetur, quando feriptu 
raejfet  elonginquit  partibus  tran^or  tata, nec  de  facili 
inuenirentur  if/tes, qui  fonniter  pojfnt  deponerepro- 
ut  a iure  requiritur. 

4 Uter  arum  camby,feii  mij/tuarum  ab  vno  .alteri  recogni- 

tio non  probatur  ptrtejles,qui  fuerint  prafentcs,dum 
fcnberetur,ij  viderint  feribi. 

5 Ltteraturafue  manus  alicuius  per  tejiimonium  ojfeialit 

arcbiuif probatur . 

6 Uieratnra  ,Jiue  manus  alicuius  ,per  Uter  arum  compara- 

tionem probatur, 

Q1 1 i feribedi  form.!  multis  cx  caufis  immu- 

« tari  quotidie  folcr.vt  in  auth.dcfid.infi. 
in  pnn.Sc  quia  notx  litcraru  tta  fxpe  adulteratur , vt 
necaboculatin'imisvirisdignofciqucant,ndiiiinria 
apud  nolhoseft receptu  in  ,pbanda  alicuius  mann,& 

1 literatura,  vtdicunt,rdlcstillos non  recipi, qui folu 
ea  ronc  rcdcntur,q>  viderunt  multoties  Icriberc  illu, 
dc  cuius  litcra  probanda  agitur,&  quia  ciusjnanum 
tradatusq  liccrarum  ira  noucrinr,vtomninb  manu 
illius  Icriprurxlitcrx  (ibi  videant,  vtconiuliusrndit 
Atet.inconf.r;4.diligcntcr,&  inaturc.nu.3.vcil.i.qa 
pollqua.qucm  lequitur  conf.Neap.tellc  AtBicl.dec. 
isi.nu.7.&  Grain.dccif  84..ad  prob.snd.nscnimlitc- 
ras  cflcaflcrctis  eas  fcripliflc, opus  crir,vttcficsdic.ir, 
fc  fiiiUe  pfentes.qh  feripta  fuit  talis  (cripeura  pcrlcri- 
bcot£,&  q>  viderunt  illum  fcribcre  litcras , dequibus 
agitucBart.inl.admonedi.nu.25ilF.de  iurciur.Iacob. 
Butrigpollgl.ibi,inaurh.atlicoiurad.C.dcfid.inrt. 
Bal.in  auth.fcd  nouoiurc.C.li  ccr.pct.  Ant.  Imol.  5c 
Fcl.in  c.2.dc  fid.in(F&  conluluit  Aiex.in  cof  7tS.  lib. 
^.&in  c6f8o.col.2.vcrf.itcm  nonprobat.lib.4.  & in 
conf  i50.coi.5.vo>fdcponit.lib.;.&incofi  14.  li.  7. 
Rui.coni;?9.nu.4.1ib.4.  Dcc.conf  6 1 5 .Qu.  3 . Marf.  in 
rub.C.dc  prob.nu.2i8.Bcrtr.conf.i  i4.incip.  locatio, 
fcucmendathcntu.nu.2.vol.2.cuadduft.pcrlacob. 

Mcnoch.li.z.dc  arbit.iud.ccntur.2.  caf  i i4.num.22. 
lofepbiMafcardt,vol,z.  Y 3 Giauar 


, 'lolephi  Mafcardi ' 


Graiiat.ad  Vcftrum.  in  addit.  lib.6.c. i.num.ae.Paiis 

' ad  B.irt.in  l comparationcs.C.dcfid.inftr.  & hocca- 
fu.quia  tcftcs  dicunt  vidiOe  illum  fcribcre,&  prclen- 
rc$  fuiRc, dicuntur  reddere  caulaindiiAi  lui  pcrlcnsd 
prophumidc  deputatum  adui>dc  quo  quxrit  ur,ideo- 
que  plene  probare  tradit  Fcl.  polt  eos  > quos  adducit 
in  d.c.J.nu. J4.de  fid.inftr.fic  Affli^d-dccif  181. nu. 
g.ad  quod  tamc  videnda  funtca.quxaliaslcripfimus 
in  conci.  5 ?o.  comp.aratio  iiterarum , 

Id  auten)  ,quod  c6cjudimusiritcram,fiue  manum 
alicuius  non  probari  pa  teftes , qui  non  fuerunt  prx- 
fcntcs.dum  rcribcrctur,! icet  babeant  ii lani  pro  illius 
m.inujtaquam  plurimum  cis  notam , intelligcnduin 

2 cftivfu no fuilTc  receptum  in  facro  palatio, tvbi  ad- 
uerfus  ius  commune  fuper recognitione  fcripturarfi 
plene  probant  tellc.s,qui  non  fucrfit  prxlcntcs,  & de- 
ponunt rccognolcerc  manum  1‘cribcntis  , vttcftatut 
Vcllr.inprajc.lib.d.c.i.num.8.  quem  Romanae  curi® 
liilum  eamrationem  habere  dicit,quia  vtplurimum 
ex  longinquis  partibus  fcripmncad  Romanam  curia 
producuntur,  adeo  vrdifTicultcr  haberi  potlint  teAes 
dc  pnefcnria.  cx  cuius  mente  limitari  pofletcoclufio 
fupcrius  firmata, vt  non  habcatlocum  ,quandofcri- 

j pmra  1 efict  e longinquis  partibus  ttanlportata , nec 
dc facili  inucnirenturrcAcs,  qui  formiter  pollent  de- 
ponere, prout  a iurc  requiriumper  n(jt.pcr  Ca  A.  m au 
then.ar  li  contraft.col.ii.nu.s  ibi.lcd  A noncA  polii* 
bilis.C-defid  inAr.6c  VcAr.pracit.loc.num.to.  quod 
etiam  alibi  attigimus-Similem  etiam  Aylum,&  con- 
fiictudincex  prxfcripiisfibircgulisobleruat  Ror.la- 
nucnlis,nimirum,vt  liifficiat  tellcs dicere,  quod  coru 
judicio  fcriptura  fit  feripta  manu  laibetis,  qui  Avius 
Icnpiusincoforo,  vtrum  debeat obferttari  momni 
foroinloco,vbi  e A, vide  Bal.in  l.excmpio.C.dcpro- 
b3t.Iaf.inl..admoncndi.nu.9).  ff.deiurciur. 

Item  1 imitabitur  (ccundo  loco,non  habere  locum 

4 I in  recognitione  litcrarum  cambij.lcumiAinaru  ab 
vno altcri.in qua  non loient  adhiberi  tcAes,  qiii  fue- 
rim prcfentcs,&  viderint  l'cribi,fed  tamen  qui  notam 
in.mum  habeant  ex  charactcrjbus,5clitcrarum  figu- 
ris.Soz.in  1. fi  ita  Icriplcrit.A.dc  condit.  & demonAr. 
Rn1n.cOfi70-im.4  vol.  4.  quod  pluries  l'cquuto.s  futf- 
fc  DD.Rot®  citatis  ad  id  manulcriptisdecilionibus, 
tcitatur  Burfiio5.nu.p.lib.  t, 

5 Probabiturctiam  litcratnra  fine  manus  f alienius 
pcrtcAimoniu  oUicialis  archiiuj,  vtfidifputcturdc 
recognitione  Icriptur®, quam  iplc  receperit,  taquam 
manu  ii I ius confcciam,vtfa:ibir Sali.  ini. compara» 
tionc-s.in  y.col.vcrl.y.lcnptura.C.dc  fidinAru  quem 
feq.Fcl  inc.adaudicntiam.col.s  nu.iy.vcrfi7.concl. 
de  prxlcrip.vbi  & attcAatio  olficialis  etiam  viua  vo- 
ce liitHcir, fecundum  cum, que  referr  Marfil.in  d.rub. 
C.dc  prob.nu.  j 19.vcrl.addc. 

6 , Item literarumcomparatiofhancprobationg  non 
mediocriter  admuar , iuxt.  tamen  ca,qua  dix  imus  in 
prxcir.concluf.comparacio  litcraium,qu®  hic  liipcr- 
fiua  libenteiomixtimus. 

COtiCLVS  10  DCCCCLXXXIX, 

ARGVMENT  VM.. 

Nemine  1 iteris  prxditu  praefumi,  & quomo- 
do lucratus,  vel  illetcracus  probatur, 

^ V M M A R l V M. 

1 Literxtus  q u:s  non pieej'umitttr,ni/i probetur,  cur. 

2 luterucus  qUo  quis  probet  ur,vtl  prafumatur,remtl'iue. 

J Literatusn  qutm  ejfe,  jjfcientt*  i^nuruy  praxisprabadi, 

* T i f r n non  pnfumitur.toifi  wobeau: 
X-ilLCI  ctLvi>  eu  fit  qualitascxtrinlcca , qu* 

probationem  rcquiijc.'cx  ilis,  qux  notant fcnbcn.  Oc 


pnccipucFel.in  c!vlf.  dc  ptaclumpt  tuinctfam , quia  "i 
iliircraturacAdchis,qtiX  naturali  ter  homini  inlunr; 
cum  quilibet  litcrariim  expers  nafcamr,  licuii&ln 
fimili  dc  paupere  obleniat  Hercul.de  proban-  negat, 
nu.ta.quoin  locomnltoscongcrit. 

Qualitcr,&  quomodo  quis  pollit  probari, vel  prae- 

2 fumi  lircratusit  liuc  idoneus, faris  abunde  diximus  in 
concluf.idoneus.Vcruin  quo  padoprobabimr  nega 

3 gatiua, nempe  illitcratn  tqucmclVc,5c  fcicntic  igna- 
rum traditpraxim  Abb.in  c.quamuis.iui.z.  deata.de  ' 
quali,  quem  refert  Maiol.  in  trad.  dcirrcgul.  lib.i  c.  - 
32.in  prin.&eA.vr  tcAcsdcponant,  quem  nunquam 
liBrosfcicntisIcgific,  nccvnquam  intraflbfchoKis, 
vel  dodorem  audiuifle,  vribi  per  ipliim  Abb.’ca‘tera  •- 
tibiluppeditata  funtiu  d.conclufildoncu.s,  in  conci. 
fuAicicntia,5c  inconcluf  bonus. 


e 0 ^ e L V S l 0 vccccxc, 

A R G V M E N T V M.  " 


QuomodojJe  qu.mdo  probent  literx  cam- 
bij,  5:  obligationem  inducant. 


S V M M A R I V M.  " 


I Lilcra  cambij probationem , i*x  obligationem  inducunt 
materia  jiatiatur,i;x  loquantur  dispojitiue. 

X Litira camoij  reseocari  non pej^unt  antequam  foluatur , 
quod  firtptum  fuit , 

3 Litera  cambiiji  awiffi  fnt  ante  pecuniariam  exafiionem  ■ 

ejl  lucus  repetitioma priori mitnmulario,prreJltta  tame 
prius  Jibt  c.iutiomrejpefiu  idarum  liter  arum.  ■ 

4 Liura  cambij emmci.xtiu'e  tantum  loquentts  probationem 

folum  faciunt,  non  obligationem . 

5 Literx  cambij  probant  contra  frihentem  non  folum prO 

eo,  ad  quem  dirigwsturfed  etiam pro  tertio . 

6 Literp  c.ttnl>jf  aiiquani probationem faciunt  corttra  tertii/. 

7 Latera  cambij  contra  eum,  cui  diriguntur , neq-,  obligat  io-  '• 

nen>,nequi  probattoneinfaciuntatifiaeceptentur. 

S Littrh  cambij  acceptatis  periculum  eji  tUius,  cut  joluend» 
ejl  pecunta,i^cur. 

9 Litera  cambij  non  probant, quando  is, qui  literasmijit,dc-  t 

ceJ}ii,anUquam  traderentur. 

10  Litcra,qua  vulgo  dc  porto  appellantur , quamprobaiio- 

nem  inducant. 


I 


X 


Literas 


cambij  t & probationem,  & obliga- 
tionem inducere  duobus  concurre- 


ubus,6c  quod  materia  pariatur,  & qwcxl  loqua iitut di 
fpofitiue, docuit  Bal. in  rubr-C.de  conA.pcc-col  pen. 
vcrf.modoqiisro.pcr  tcx.in  l-Titius.R'.dctonAi.pcc. 
dcibi  Batt.innda.l. quidam. A.cod.idcm  Bal. in  rr;.d. 
dc  conl.vcrl.moquero.AdidcSpcc.qui  difpiuarquc 
aclio  copetat.tir.dc  obi  .& fol.S.pnotandu.vcrf  pone 
mcrcator.nn.S.adide  Marf.inrub.C.deprob.n.505, 
Follcr.ad  Marant.par.6.adu  d.nu.46.inSpcc.ord.iu- 
dic-nam  licet  per epiAoUm  obligationor.  contraha 
tur,lcd  induda  tantii  proberur.vtin  l.cpiAola.  l.cm- 
ptor.i>.Luc.  A.dc  pad-&  in  i.Luc.ff.  dc  fidciufi  lafi  in 
i.lcicndil.col.  t.cir.mcd.vcrl.dc  no  eundo.  A.dc  verb. 
obl.fi  tamen  fubicda  materia  patiatur,  oriri  ctia  ob- 
ligationem cerrum  eA,  vt  quando quisedAituirfe  fo 
Imunimpro  alio,  & obligatio  in  perfona  alterius  iS 
cratcqntrada,vtptobaturiociscit3tis,5c  inl.fi.  §.fi. 
flr.de  3d.&  obiig.  dc  confulcndo  tradidit  Ca.  in  conf. 
3p7-«''d  primum  qiiairimmrclpondco.col.i.lib.t.Bal. 
in  amh.fi  quando-C.rie  conii,  pccun.  ? 

Amplia  adeo  ^ccdcrc,  vt  nec  hmoi  litcrae  cambij 
t reuocari  polfint,antq  fo!uatur,q>  feriptu  fiiit.vt  (cri 
pfit  Bal. in  d.rub.C.dc conA.pcc.voI.a.quc  fcquif  laf. ' 
in  l.admoncndLnn.i  5 5.ff.dc  iureiu.Cur.iun.  in  cofil. 
iji.uin  plid-inuoc.ti.z.  dcdcdar,a,  S.Marian  d.rub. 


C-dc 
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C*i«Jwob«bM».loA*  Bald.in*onf.j4<i.faaefue- 
rant.i«^)coi.l^^^^J»l;lr.Beoin^d<Cll.6ono,5S.  ‘ 

Ji  Amnfabii,fecunc!o,»t  ctum  t fi  aiiiiUi  lint  iftiuf. 
modi  U(«ra«robi|  amc  pccuniai  uin  Maclionem  fit 
. locustepnitiaiu  a priori  nuihiiullario.pracfiita  tatnJ 
MuuiiU  daanoMulpc^u  illarum  litcratum.Bal.in 
LiBftiuiiKtuum.adfin.C.dcfidciul'.  laliinicpcr.  d.l.. 
adinoncndi.nu. ; 5 i .Rot.Bonon.daiccU;  s8.Cot.  me- 
Morantiecficainbii  liicrat.vbi  ci  Bal.declarac,nifi  fi- 
iRulaie«(Ioc<cc  amifilVc.  A n tamen  eocalii . quo  ab 
• .iplb  nummulario  repatumurcatationc,  quia  is,  cui 
diie4ka:ctaafliten,»'0luitacccptarc,  fi  in  litcrisnon 
«onftu  deuamsatioue,  polfit  opponi  «cepiio  non 
Dumuatxpecuiux,  pouit  f ollcr.  po4  Bal-loco  cita- 
lo.num.  : .«-.i. 

. Declara  modo, cpioddc obligatione  diximus,  pro- 
cedere , vHosniturJBald.  quando  litetx  cambii  lunt 
4 difpefitiuaedecusii  cnunciatiue  t loquatur.hoc  enim 
caiuprobaiioaoioiellain  facient.iuxt-l.  Pufalia.in  fi. 
iffidc^fiti-Vteradit  Marfiind-rub-nu.  ?or.dt  Foller. 
pnecitaio  ioco.nu.  415.  probant  tamen  huiulmodi  li- 
tene  cambii, maxime  contra  illos,qui  publice  tenent 
-flariouesifeaboiicafcvt  loquitur  ^«.decif.  ;ja.nu. 

1 . *.quia  eotum  cpiftolxcefcnmrlocolibtoram.cum 
TdecOnfiKnnboeipioiumrcgillrentur  inlibris,  dicit 
^abarel-inoonfim-pofipna-verf.  item  quoddidUi, 
4t  refert  Menoc.de atb.iud.cafit94.in  fi.lib.  1.  lolcp. 
Ludou.concl.ap.ain  pl  iat. ; $ . 
f a Ampbtbi$,vt£tciai  probationem  tconna  faibS. 
tem  oouibljiiO  pro  co.ad  quem  ditccla  eft.lcd  etiam 
4>ro  tertio, vtpofteosxjuosadducit,  ttaditCrimct.  in 
tra^.deantiq.temp.vetr.vidinms  abunde,  t.  pat.nu. 
4 1 . ad  quod  ridc  bnaedo  irad.  de  aOccuta.  glofii  1 1. 
nuiD.44  ■ 

d Amplies  etiam , vt  contra  tertium  f aliquam  pro- 

bationem faciant  > vi  arguendode  libris  mcrcaroru, 
ad  eomm  cpiftolas , tradit  McnocRd.  caCt  514.  num. 
a4.poft  Zabatel.  coufil-  pen.  colunt.  1.  Sc  Bocr.alli^. 
dccir.JtJ.nuni  S. 

Declaia  modo  qu*  fupra  diximus  procedcrCKjuo- 
ad  mcccatorem,(cu  camplbncm  laibentem,rcd  con- 

7 ttaeuui,  tcutlitctatduiguniurncqi obligationem, 
neqi  probationem  inducunt  huiulmodi  iitax,  nili 
acccfueniur  , at  ipfisaoccptatis  remanet obligams, 
iuxt.i.fi  filius,  fi.ad  MaccdonBatr.  in  I.  quoniam . in 
ptin.ff.rem  ratam  haberi, & in  i.Titius.  ft.  dc  conftit. 
pecu.latc  Maifiin  d.tub.C.dc  pr0bat.nu.a4d.  dt  fiog. 
444.taciturnitas.CaBa.dccifilubti1ul.dctclcrip.cum 
lanllimeaddutfi.  prr  Foller.  piecirato  loco.  mim4d. 
& perSirac  tl  gl.  io.nu.47.Burficuiifi84.nam.;.lib.2. 

8 acccptarisautciiit  huiulmodi  liicris  cambii  penen- 
lum  erit  illius,  cui  dlfioiaeada  pecunia , vt  pet  Bald. 

/ in  l.quodebiio  C.de  booisauihuruuliu.padidcn.  dc 
traditaliqiialitctuoicndiittngucndoMarl.in.d.mb. 
num.4q7.C.  dc  probat.nam  cum  litcrx  lintexpcdit;, 
dc  acccpiaix  breui  manu , vidaut  iUi  fiui fle  QUmera- 
tum , dc  ab  eodenuo penes  ipifium  caraproiein  depo. 
iimin , vel  quia  latis  ndum  feti  conficiur , vt  ine  pei 
follcr.afeu6.num.to.vbidtaliasqDXilio.ad  hasliic 
tas  cambii  peninentes  intcnnifcci  1 dc  ccioiOiue  plu- 
tes.qui  dc  hocgcnctc  liicracum  ttafeatunt.poluii  Ia* 
tcSitpccii.trafe.de  aBdcur.gl.  10. aum.tp.Bocr.dcci. 
2S2.no.7.dc  quomodo  probentur  litcrx  cambii  iimu- 
latJhUli  Barb. confisi.  V0I.4  quod  tamen inagisin 
lam^.tcifeationc  cadir.  addas  tamen  ad  ifitulmodi 
fi  H*^mmpiobaiioncm,quximcrcatonbui>tquoti- 
did  fioibiiiituciVC  non  probiuu , quando  is , qui  lucras 
tnifilfelec’elIjfianicquamnadeicamr,pcrdo^.  liuio. 
ia  ccam  ditc^s.dc  luccefiab  iniclLIate  Marfi  ling. 
4x41ct110fii.Strac.1n  icafexle  mcrcaDtic.quomodom 
caamen:.pdtfedit.iinm.  16.  , 

io  Ft  <piMieii|i4tiiicfis,t  quas  vulgo  de  pocnoappeU 
Uat,  intntwncaHitesagiiuitiucciaautiafeJAduni 


eflcrqaam  probationem  iac!a1lf(d;S»n».ilrff.cfi  prol 

ponast.  de  nautico  ftoAt  rtit-^p.  IWtdftnphas  litiiap 
Jigagiofum(  fic  enimappellat)  ptafftare  dAicfetHimli 
dc  ptxlumptiond  fiacdreiciilusmiAces,  qUieiianii  vet 
mulis  aduchunmr.exiftam,  fejMVpfemptrtineanrt 
quem  locum  retulit  StracAcxoWaW;'^.  n;'ii*50> 

cum  plunbus  ftq.  vbi  latddeiftiS-litcrfs  bncrarllsV  St- 
earumprobationciptumconmU*.  ■ ’ ■ . .p 
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CO^  CLVS  l 0 
’•  A R G V M E N T v M.  • 

. ' ' • l ,> 

Litetf  Epifeopi  Tolo  fuo 
fubfcriptione  tertium  ,ac,Onc  J 

quando probenr,velivoD probent.  -,jLi 

^ V M M A h rv  M,  '■  “ ' J 

I UttrMEfifcopifohfud  /t^So  fahferipttoi 

mttfinLrn^Jineubehomprobmih^^^  fp4^ 
adauso^twn.Eteur.nu.X.Comratmrftnu.^: 

4 UtfTd  Efijtofi JfAofuo  JigiUiOitprttbmtitUmin 

bnqu^ncmpertinm^dojgittutHEpifiopf:-  » 'ur.a 

5 rProcuruoriumMd  taujks  Joio  Fpijcdpt 

dummod6/ipilhiniJitrtcof^ttut»iprwat, 

4 Ut<r£  Epifiopt  ftUo  juo JipiUd  Jlgi&M*  xhi 
• trattrt^frgutdtuum.  » . ■ . 

7 JHdicu/igiUononcreditt$rmpt^iudicMlibus^ 
a l-*i‘f^fiEptJcopsH<mcrtdituf^obtUditutiusf Artis  i triji 
babtant  teJiuMfttbfcriptsontni,-  "‘up  . l » 

9 Littrd  EpjJ(opi  (um  aus  jipiUa  non  prabanf  im  ptftimm 
ttbui  ddttui ojjfttium a^adiu^^tkO/ptr< 

Jint.Contra>utsn,<j  tHrnit.nu,  io..  i 

II  Lrttris  Ejajcopi  cum Jotoiius^Uiouli tr*dHurinUrtf 

pr4.fstdjttut7i  SH  ludiajUbusiJicMS  iwtxiraiudiUiiUisuA 
1 2 Uter£  Eptfeopi  atm  $iusJigxMo  probam  tnsrrrtif prodii 
esum  miuaietaiibztt,qtt,tptndtntMktJUs  arbitrio:  , 

Litoru  Epicopi  cum  esas  figtUo  non pmLssit  • qaando  eSs 
tra  tpijtsjptvn  siefi  prajumpcks  ftasedis/J^isntraisum 
num.\6.Con(tlmuQyMUA’},  t 

l^SoUmrMotmAsurrtquiriittr.vbiextat  fvaudti  fafpieso^ 

15  Ls'.trss  Abbatssnoa  cvcdHur  fqsssmdoj^kacAcvtiUUst* 

V mosus^ifif. 

1%  Uurss  Epsjiopionditar  fiMuiis  fuSfsks  neafante. 
l^dJtmsplkrtMm  p9s$lMSDrum  maf^ncredstsir  ^quivuius, 
xoUtemimumUntiim,feMVscarycum  foloeim Ji^s^  ni 

■■  r >• 

21  Utrrss  F.p^opUam  JbioeiuF  j!/sU0fSK>nereditur,qM4a‘ 

P'  dofeua  puru  tedsmonsaks  Juper  fa£h  de pruurtto , 
Zi-Lkerd  Efsjcops  emn  pikem  pur^  HjUmomesUsifed  «eo 
■'•ettsmrtcnjA>rUprQb*nU  '>7:\  .-.r  .*-ri4»u 

23  Imdex  sejrrans  iis]^  /esstemUJitsi  eonie^hsimemparie 
Uum  eonfeJJionts,UJies  rtetptoSyi^buwJ/mdSiewsptXH 
barsiierpetiifflr fasumtest- \ ■ 

dolitais£pil'copiTaireriusve  ordinaiii  credaiurccv 
calu  quo  nedum  ligillo  authcuiicolltnri'ip:natir>  l'cd 
cuam  ccUium  inbl^prionc  muninc.  modohicop-' 
ponuncquzraimisdc  eildcm  (igiilo  auihcntico  ro> 
boratis,  vcl  tetfabus. nulla  tanun  coruin  adlubira»  t 
1 iutden piione.£r  litccas  iipiicopi  | ibl o tiio  J igi Ilo  li’' 
gtllata»  lioclublcriptione  icA^m,  a^  Hne  cabdhooo 
pr<^aic  in  bis,quztpcd^cadkiumoi)iciufti , dixc4 
nmc  D DjRoi^ieoil  .‘la.a  bas  i .hiicdubita  tam,  vtf  u ui 
credatur,  dc  probatdnnou.acdccilia  597.  alii»  i6. 
creditur  Utcri&Epiicopi.inanciqcde  probar.  Cc  decr. 
lioncr74-vttuni credatur  exccutoriraTiisi-dc  oltit 
aaddeg.  m antHqu.ideak  348rvolucnmt  > dc  pro- 
-bac.m  n41uii.de dccilio.7e<*tion  acditur.m  anriq, 
BeUanici.  dccdkiiic  » Sd».  iivtctcrac  diccnis  credt 
ioJepdiAiafcards,v<iU2t  Y 4 Epirus)» 


’Iofef)lu  Mafcardi 


I»  \ , 

‘Bptfcopod^fumtiadfubdimmruQm  fuifleexcAmu- 
mcatmPiVt,no44Jc.poftccflCioncin.dc  prob.  fcquituc 
Jcrrach.in  tra^'dc  Epifco^dfl  j 1 6.allc 

gat  Bal-in  l.fi  qua.Cde  epifcop.&  der.  in  4-  c^-  vbi 
4icit  credi  iUisiis  cpifcopi  de  (acerdotio<letici.tenet 
«dain  Ro-in  Hng^74i.  qnidam  dicut.  docnu  Archid. 
itr  c.:(}ualiter.nn.a.7.q.i.  dc  in  c gcnecalltd.nu.  i- 1 r. 
q;i.rdponditBal.inconhji9«nu.a-vol.  J.  cmfcfub* 
mipric  Lanibcrt.de  iur.patr.art.4q.  lo.prin.  nu.  9-  & 
fequitar  a.par.  Mi-d  qua  nqntecdlit  lo.dcSdijitia- 
Aa.de6cncfrjipar.q.x  j.nu.  I.  & fcq.  & meminit  Soc. 
conf.x58.incaii|5i  Vicaria;.qol.  ?•  ma..vol.confuluit 
Gemin  in  conr57.in  cauia  Archidiaconi.  coL  i.  vo- 
}eot.quod<rcdaiur  literis  figillatisptadatoru  in  fpe-  1 
//\^ritihiK  ad  tomnj  o0idum , & hoc  procedit  etiam 
qiihhdo  liter*  Epifeopi  concernunt  faSumaliend: 
ideo  fi  in  lireris  Epifcopi  fiio  figUlofigillatis narre- 
tur przrcntatio  fada  j & inlbtuiioncm  iuiiTefadain 
per  Epiiiopu, probatur  prafentatio,  quia  literis  Epi- 
1’eo.pi  creditur , qutwd  cius  ofiiciura ; ita  voluit  Rot. 
<lCfti£4Z3-iedr«cntocodcm  themate,  colum.  10.  de 
iure  patron.iii.nou.&  fcquitur  Milis  in  repet,  in  verb- 
iiteris Epifcopi,(cntii  Bella mer.dccif.  2 n . in  eadem 
caufa.  diccnsipif^cntationcm  probari  ex  figillo  vica 
til.flt  idem  fitmat  in  decifi  ? n .in  caula  Dom.Ghelfi. 
Cald.inconlamt.dc^dcinltrumen.  fictum  hac  opi 
monctrafit  Abb.fi'-  Fcly.in  cq>.poft  ceflionem  -col. 
4.in  6.fb llen.fit  ibi  Doc.num. 29«vlqucad  num-3 1*  & . 
fcq.  vbi  mulu.iuta.ptohac  opinione  adducit  1 - fit  rc- 
Ipondet  conttanU.docuit  etiam  Gcmin.in  coni.  144. 
opponitur  ',  quod  fi  Alfonl.  in  fi.  confirmat  Philip. 
Eranc.in  c.vr  circa.col.4-dc  eleft.lib.d.fic  riadit  loan. 
dcSclua.mttad.debcnc£in  zj.q.j.par.prin. 

I Ratio  huiufmodi  concUifioriis  t illa.pomit  effe, 
quod  figillum  Epifeopi  cft publicum, fccundfi  Paul. 
CailrenfiinJ.fi  ptocuratorcm.ff.de procurat.Bald.  in 
Ijfiqua  pcr-cakimniara.in  fi.C-decfhfc.fic  der-dieSs». 
quod  fjgUluuttEpiicopi  ciuitatis,&  vniucrlitatis  dici- 
tur publieum- , figillum  vero  Doloris  dicitur priua- 
ium,idebfigilimh  Epifeopi , authcnricat  fchpturain 
jn  pertinentibus  ad  cius  omcium.Vnde  fecus  cflet  in 
figillis  priuatoium  , quia  illisnulla  adlubetur  hdcs>. 
Ircetin  hoc  Philip.  Franjn  c.quainuis.col.  2.  deprq- 
ciirat.lib.6., teneat  idem  clTcin  figillo  appofitoa  pri- 
uaio  «n  p{qcir.',torio>pi:r  Roc-dccifiid^  val«  procq-  ^ 
ratoriunj-.di^s .'  a.de  procutatjn.nouquod  cufaJsiL 
quia  ibi  Rota. loquitur , de  figdlo  £pi&opi>'_'. 
quod  cft  publicum.  Quod  tamen  intclligenduor  cft  ’ 
jnhis,  qus.fpeclamatTcios  officmnxy  vtlitinauimm; ; 
in  conciufione»ic  ideo  ii  figillum  . clfetappofitum  in 
teftamcto»&Ec'Circaa<iuin  nonlpcftantem  ad  iuS'.: 
iurifdi^ionem , nihil  probaret,  fecundum  Bal^  in  1. 
fi.col.firVerfiquxtoqdid  fi  Icripturaaeftamenti.C.dc, 
fideicommiis.  > ■ \ ' 

1 Diuerfum  abhac  tetvideturfentire  Ecly.  incapit. 
poft  cdTionem,num.7.  in  2.  concluf.de  probat,  dum 
rbi  indiftinde negat  lituras  Epifeoponun,  fii  ahorfi 
atdinarioiiim  etiam  f%illo  authtntlco,&tcftibU5, 
qui  non  fc  lubfcripfccuot, munitas, niUlam  probatio- 
nem faccrc4>crJnnoc.  in;c,  f -dc  fid-inlirum.  3c  alios 
ibidem  citatos, vbi  etiam  * omnes  ictibcmcs  vna  md- 
te  id  Icntuc  tcftamr , idq;  propter  periculum  damni  * 

. quod  cx  faJfitatc  psobationis  refultarepoffct  lubdi* 
tis.,  propter  quod  liem  viuae  voci  Epifi:opi  In  grauibi 
non  ftauu.  edi  epifc.d,q.x  t.fic  c.q^niam  t^utra , de 
ptobar.ita  nec  moicu*,  quae  fitcilicer  fraudare  pqfTct. , 
.Retenta  tamen  primi  opinione  canquam  veriori, 

' aniphi^ilhiinpoteriSi^vt  locum  libi  vcndicc(,ctiaiu 
■ in  his, t qds  non  pcrtmcnr .ad  odiciu  £pil|x>pi,‘  vt  fta* 
tucrunt  OD.  Ror.  dcc.  i6z.  alias  i >.valct  ptocurato- 
ffuih. ti.de  procor  in  nou.  vbi  cenfucrunt  valete  pron 
"curatorium.t  ad  caufas  Iblo  figillo  Epi  Ggillatu , dft.* 
modo  fit  figillum  recognuum, quia  alias  non  probi- 


r 


tetradquod  citatur  ibiHoftinc.i.idepfOCMr.  efi  afJis 
ibi  allatis,  fic  tamc  illud  procuraroriuniadtaufasirft  • 
extraolBcium  Epifeopi, idcmbbftraanitNil.Mil.ia. 
rcpcr.in  vcrf.lit.cpifcopi,vcl  alterius,qu^iTat  Rom. 
inconf.i62.fcd  voluit  dicercRot.d.dccifi-fdx.  Fely, 
quoque  id  ccnliiitin  c.poft  ccirK>nem.col.4-verfi  <«<1- 
. Iit  6.dc  probar.quibusaccdTu  Phiiip.Francinc.qul-  ^ 

■ ■ uis.  col.  2,  de  procurat.in  6. 

Primo  loco  intelligcnda  cft  h*c concludo  ,-vt  Io  • 

A cum.fibi  vcndicet  in  lucris,  tqit*cortcafm»nrpr*iu* 

, dicjum  figillamis  , non  autem- praeiudicium  tertii» 
contra  quem  litcte  Epii  copi  ctiatntigillateBoptt»- 
( banr.fecundum,quod rcfpondit4ioc.d. c5fi  25S.C0I. 

’ penulr.2.vol.fic  facit,  quod  aliis  dicitur  de  fiariptura, 
quf  probat  contra  fcribcntcin.non  aute  pro  Itnben- 

it.l.Publi.Si.fi.fF.depqiit.quainicntcnfiamSocinivir 

detur  Icqui  Rot.  dccif.  188,  procuratorium,  in  anriqi 
aliis  1 5.dc  procura,  volens, quodjnpneiudicialibos 

7 fnon  credatur  figillo iudicis  . Idemtenuir  Thomas 
Faftol.dub.Rot.65.vacame quadam ecclcfia.quoiO  - 

' ' loco  meminit  non  efie  credendum  literis  Efnfcopfi 

8 fvbi  latetur  ius  partis  , nifi  habeant  teftiumfublCrt- 
ptionein,(icArch.inc.placuir6.q.|.Fcly.cpoft!Ctf- 
fionetn.nu.9.verf.fallit2.  de  probat,  - 

Secundo  loco  erit  tibi  li  initanda  ipfacjklufio  >4c 
p .vera  lictquado  refignatio  pencficijific  col  latio,  fac^ 
eftent  luccuiriuc  in  eodem  tempore  ,alioquin  ob  ^ 

. cerent  Hdan,nifi  uc  vlumoadu,fdlicetdcip<<icQl* 
latione,  vt  dicit  Rot.d.decif.  22.  fit  habemus  in  ai  ia 
deufi>97.nota,  ueditur  literis,  in  aniiq.quod  ficoh- 
^ fcruauit  Milisiu  repert.  in  verf.  lireris  Epifeopi  cnii^ 
figillo.  ‘ ■ • --- 

Nobis  autem  hzc  limitatio  noh  arridet , fit  dc  ca 
- 10  vald^  dubitandum  eft : f nam , fic  fi  omnia  1 ft.i  gefia 
fiat  diuerlb  tempore , fi  tamen  poftea  omnia  predi- 
da  narremur  i[i‘lituis  1 piius  Epifeopi  fuo  figillo4b’ 
gillatis,non  videtur  quare  omnia  non  cflenr  proba- > 
ia,cumitaadofticium  Epifeopi  fpedet  prsbcre  au- 
doritatcreiignationicx  caula  permutationis , ficut 
coIlationi.cap.i.  dcrcr.  pcrmut.in  fexro,'danimad- 
uenit  Bcllam.in  tradat.de  ter.pcrmut.in  prima 
ftionc  princip.proptcrca  videtur  nobis  literas  Epi-  r 
fcopi  cum  Cius  figillo  probare  in  perrinentibus  ad 
eiusofticium  • cciain  fi  ada  diuerlb  tempore  gefta 
forent . ' ■ > 

Tcrtiplocolimitabis,vtproccdatconclufio,qu^- 
II  do  vetiamur  t in  cxrraiudicialib.  lecusiniudicialib. 

in  quibus  indilbncic  non  creditur  literis  Epilcopicn 
. 'eius  figdloin  prxiudtcium  terti  j.  lecundunvlnno.iu 
. cquoniam  contra  de  probancuius  didfim  veriifimll'- 
aibitratuc  Bcllam.in  dccif  631.  fi  etiam  tales  artefta-' 
tibnes,  vbi  decifum  reliquit  no  eredi  attcftationibus 
cum  ligiUo  Cardinalis, vicccacellarij  in  iudicio.pro 
d.c.quoniam  contra Fcl.in  c.poft ccfiioncm.nu.  2x. 
ficibi  Dec.num.ij.vcrf.przdidaconcluf  dcpr0b.1t. 

1 2quo  in.  loco  id  limitat  ^cedere  in  iudicialibus,t  qux 
non  pendent  ab  arbitrio  iudicis,  fecus  in  dependen- 
tibus ab  cius  ofticio,  quia  tunc  liter*  Epifeopi  cum 
I eiusfigillo  probabunt, fecundum  Bal.in  1.  fi  qua  per 
calumniam  colmvlt.  vaf  quzriihicGuil.C.dcEpi- 
fcop.  fic  clericis.  • 

13..  C^uanb  limitare  poteris concluf.  n5  procedere  qq 
contra  Epifeopum  Idibcme cflet  prxlumptio  ftau- . 
ftis,vrfiattcftatuc  contra  apoftolicumimpetranefi,  le 
|kumo  contulifle  beneficium,  qua  Papa,  vcl  ciusexc- 
. ' cutor-nam  in  hoc  ipll  n5  crederetur  propter  fiaudis 
A fufpicioncin.  vt  determinat  Abb.in  d.c.poft  ceflionS 
col.  6.  poft  nu.  1 ^.verlaratioprxdide  conci  ufionis.  de 
piobat.ficibi  Dec.au.  3 5.vctf.fccuhdo  fallitea  ratio- 
nc,quuf;pc  accidit, quod.Epifcopi, vcl  corii  canccl' 
lanj  anticipet  datam , vt  fraudent  apoftoUcosimpe- 
trames^q;  feiuaii  dc  ftyllo  palatii  apoftolici  dixc' 
^tutDD.Rot4Ul6ufi24.vetm6obftacltyiu^  habe- 
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(Qtiii4«Cilf4S.  toluetuor  dcoidtoaucr^t  Dbitriob. 
tliis  I0ud»|icoba«in  no^vbtidcxiaanwiiatiirinquo 
ciinqac  abe  coi  I at  occ»vcl  nu  nci  o a poltoUco  hal^c 
poreftitemcoQferendibencficiuni.qujaeamroiisli 
ttrit  n^UUtisaoniUbimr«^recipi2sbeneficuitn, 
«b  Ui»  tenetur  probarc,Qt^  (it  tn  u A,pcopccrf no 
ilimptionem  ^aa4isiioc  idem  canhmnr  f cUniic. 
poft  ccfIioo€«nQ.8.dc  probat,  cpii  ad  hoc  aHc^at  tex. 

ca.primo» de  procurat,  vbi  maiot  t (b1euinjtasrc> 
^iritur^pundo  exeat  fraudis  iurpicio^fc  feqmt  Mil. 
ia  rcpen.m  retbo.iitais  Epiicopi.  de  ccnAiuGerain; 
in  conf  i44.oppo(itum  ra  U.poir  nutn.f . Idem  rradit 
SoandiBQ.mcoaf.Kf.iocauUVica»ccoiutn.).vo- 
1 5 lom.a.diccns»noD  credi  litchs  Abbatisi  t quido  asn* 
tur  de  vtilita tc  monadaii,  ar^iiomnib.  Cdc  teiisb. 
iftud  etianvfequutut  eA  Bwif.de  VitaUn  demcn.ll 
furamus Pontifdc  de ient.  cxcommu.  vbi  infert,  ij  11 
dioccefano  Ht  donccBa  facultas , dc  gtaria  ao^nin^di 
pcrlbnas  Idoneas  viq;  ad  cenura  numerum  ad  bene* 

( ticia vacatura au^onuccapoAolica, quodn5  credi 
turfuis  literiscocra  alios  ap^olicos,nifI  fuermt  lub 
Ictiptae  fignOfdc  manuoptarii,quu  it  hoc  calu  aiain 
hmufmodi  impetrantes  fune  (loi  exoiidicut  dc  quan 
docatet  facoJtatbadhocctiam  iotimilifacic  Rot. 
in  dcaf  1 1 ).aUas  non  vaia  coofuctudo . dc  con  * 

cpfTione  pnebendf  .in  antiquis.  Vbi  non  valere  cOlue 
minem, ^ habens  caaonicacum.veidigmcatt»  fnie 
prarbendam  non  polGtaccepcare  primam  vacatiul 
in  pratiudiciQ  impetrantisapolMici  • ibi  cA  dccifum 
CarBne,  qa  excluderent  impcnircsapoAolici*  qmh. 
piouidit  decanooic;mi  fub  expe^atiua  prad>endx, 
t^pa  ideoin  prziudiau  corA  n6  valcti  alias  eOer  di* 
cendum , qu<^  Pafu  ligaretur  cocUbet  uduic  i nferio^ 
rumdcquc^iofcriorespoircminducerc  confuctudi 
nem  coi^a  ruperiorem » quod  eA  faUum  per  noiara 
ab  Archid.de  Alex.mcinfcrior.ai.didin.quibn5  opi 
time  adaptatur  Rota  in  dcciC  70 non  creditur  lite- 
tis Epifcwiin  antiquts.de  idcin  pluries  decidn  Bella 
h)cr.deaf.;2J4DcauraD.Guliclin.&  in  decif.^idaa 
cau&D.  OrdinalisMinaccr.  dc  idem  cenfuit  inde* 
cif  441.  ficutlitera.jquod  cham  pro  abfpluco  habuit 
loanxicScluatradlLdcbeaefi.tertia  part.is.q.poft 
tium.primum. 

i(  Huiciirairacioni  videt  aduerlari,t  quod  habetur 
in  dccif.iaS.alias  io.de  proba  in  nou.  vbi  literis  Hgil 
Jadsdcicgatonmi*de  lubddegarorum  cicdiMnex  do 
Ar.Archidiacooimc.a  iubdclcgatodeo$.  delcgan 
n.dc  Iterum  Ror.deeiC.id6.  alias  lo^ixcrunc.dtcoQ- 
cluferanidcoAuodcIcig.  in  nouif.  dc  fcqiutur  Milii 
in  reperto,  in  vabo  liieni  iudicis  delega,  multo  ma* 
pSt  T<i  falcem  pari  ratione  idem  vidaur  dicendum 
de  literis  EpUeopLAeut  etiam  vidcturobAarc  dcdcc. 
Rot.  348.  num  ibi  voluit , quod  proceAUs  fa^os  per 
ciccutorem  probatur  per  cius  lucras  lecundA  Com* 
poAel.in  cap.  capitulum  Sanclz  Crucis  derefciip.  dc 
obfcruauit  Rot.malia  dcCiCsp-f-^trura  credarurexc 
cutoriyinantiq. 

17  Verum  enim  vero  has  ditBcultatcs  t facile  remo* 

. uebisanimaduerttndo?quodin  commilHonc  faeU> 
fi  non  agaraidccommoditaredelcgaci.de  (ic.oopo- 
tcAadeAefraudis  (ufpicio,  (iatteAcpotcA  in  colla- 
tione bcncAcijt  i ta  cx  Rot.  in  ailegat.dccif.701 . non 
credioichis.  ia  fin.in  anciq.  vel  alio  modo,  quia  fub* 
delcgauocA  ieuisprahudici).  idcocrcditur  litchs  co- 
tum vt  declarat  Bclcn.in  trada.  dc  fubfiii  chanta-q. 

X 14.de  loan.  deSUua,  in  ira^a.debencf.  j.par.  q.aj. 

• fium.7i.fccusdicendumcAin  colkitionc benencii, 
in  qooagmudc  graui  pnemdicio,  licuo  potcA  etiam 
rcfpondcn  ad  illud  dc  exeeutore , cum  ibi  non  exeat 
przfuipptiofiaudis,  dc  agitur  dcleuipneiudicio,quo 
cafucredimr  licem  Epiicopit  vc  animadueriit  Fclin. 
in  d.c.poA  ccfTioncm.coJum.4.  verfic.faliit  fecundo* 
dc  col. vciC  qutmo  confi^f^a  accutate.  dc  probat. 


A 
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Qjdipaa^ccch4nelimiidtiorfc^nie!Ugdfidf’f^^ 
iSpriinoexiAimarausAaiicefTaudisrurpicionCit.rccus 
)iiaccfsaic,vj^u4iiiiC*c^i  ^diaariu&co^litucpc- 
riac  in  poAHnoncbcnc^cji  /an^cdamihcracuin  ini- 
pcrrantis  ApoAoha,vclanieintinurioncmliccrarA 
Efircopoft<^m.nQn\milt'ttm4Xtlddinir'IKicdif{r 

rat  Autoraodicidad  diClar^d^ifilyiulUsj  .tk  D(Q 
' batJo.in  nquis,  vbi  atrelhtff^rarfcfStlbSiVR 
&,quod  aiiasiuxtahanc  (cnrcntiam  mquadaih  cau- 
fa,  quaui  iple  Habuic\nco)ic^li'{^ifulfoomniuni 
domioorum  dc  Rota  pronuqciauit. 
ip  ’ SecundoihOdb*ctiaittpbft^  iritcfiigif  noH  Tiro*  * 
cd<k^t^haoeHpfam^lm^farionf,q^aIldo^^ttjcel^«u 
plurium  pfsttttonim-  ^^oibdi^ihagis 
vnius  vt  in  c.tam  literis  dc  tc(Hb’.Sc|wrca,qtraihabc- 
turihe  quanto,  dehfsr^afflitftt i pr«lafo.I(41ihh*  • 
tat  Pao-^mtraii.  dc  offiCio  fif  potefr.' c.  fede  vadah.q. 
i.i.par.numr.ta  .- 

20  Qftinto  prlncipahfCtTfmltabis tconclufiond  non 
proc<^cte  m locumtcncntc»rcu  V uiario  £pifcopi,cu 
iuslitIftrsnOR  creditur.  Vflitcns  Epifcopi, ita  ccnlUii 
Bcll*#n,indecif  ^tr.in  eadem  caufa. 
ai  iicxto  limitanda  cH  conduiio . f vt  non  procedat* 
qttSdo  lirenr  huiufmodrfisn^  puRC  tcAimonialcsfu-  - 
pcrfaCh>dc^i4hcmoputi>quhi3d  peririond  partis 
l^bir  talem  excommunicalie  vel  (MinaAe,  vel  be* 
hdAcinru  tormiliire,vel  talem  knrCfiam  tuliflc,quia 
^oOtAt.nO  Aarur  ipfi»  Utd:ir»et1am  fi  Hm  lupcr  fadp 
fcribemisStniuUominusA  dc  alieno  t dc  colligere 
cA  gi.ln  cap.tcAC&^.q.p.pttutita  iliam  imcli\gic  Io. 
Cfllderirtd^c.  poOoclilouem.  Oolam.f . circa  prmci. 
i verf  fcd  quidam  dicunt,  dc  colhm.d.vi^ipnmoqux' 
ro  gcncralita.de  probar.pc.r  ca.quz  nor.  Inno,  in^ra, 
^onianricdfttraebith.cui  (bhrcrfd^eci.imacc4dut 
Abb^n  d.eup.  po(^  ccAioneAipoA  nu.  3 >5c  jFcUbidd. 

verfihiiA  nuta  (hbxmdo.  de  qua  K^etiam  uos 
dhiinUis4iip.incoaclu(io  epiSblZ  celHmonuItt. 
az  -Quod^mdem  amplUnduhi  f venir*  pr6co(|ere 
etfam  6 lltvz  prahli*^  non  forent  pur z cclbmonia* 
fcsyfcd  reciiaiohz  i vcquia  narrarent  ita  faehim  dic 
adal^qikrtt  Aneinyqui  HtjVd  mandamr  Acri  per  radi 
cem  ratione  tllius  fadi  recitari  r puta  1 quia  recitat  fe 
^lebdneAcmm  conruKAe,  ideo  mandar  illA  in  pof- 
iblfiocyem  induci*  vel  poni,  fiuc talem  lcntemiiy>to- 
ralifletdepropcerea  mandat  cum  de  tali  j^ikAiooe 
remoucn*  vel  liiniiiarnam  de  lAo  cafuiplzlitcizno 
pre^ni  iAud  fa^utiTdeprattcriio,  vt  per  Caldcr.  lo- 
coprzcirato.  vccf.  (t  vao  nou  lunt purx  tcAimqnia- 
les,quod  probat  ex  eo,quia  lcriptura,tn  qua  ul  ohiif- 
fadebit.)  tbrmainoa  Aicit  ridein, vulgato  c.quoniaui 
contra.de probat,  dc  in  hoc  caiiidicituromtAa  debi- 
ta forma*  cum  liiper  fa  clo  de  prztcrito  noa  fir  a ppo 
Aram  figillum.lM  tofuuin  fu)^reo,quod  tunc  did* 
tur  Acri  * Actui  dc  norariodicitur  * quod  eius  lublcri*' 
ptio  refenur  adea*  lupa  quibus  tunc  principaliter 
cAconfcreadum*iuxta  nor.pa  Inuoc.tn  d.cap.  quo*e 
niamcociria.nu.  lexto,iupcrVei^  pcrfoisas.  depro- 
2}  bac.vbiinfat  illud  de  lOdice*  tqui  narrat  in  fua  icn- 
tctuulitisconrcfUtioncm^^artis  confcinone&tcAcs 
receptos,  &hujalinodi,&  concludit  ilia  non  proba* 
ri  painAntmcntuii)  huiulhoodilentcanz*  quia  noti 
fuiufaAacadem  ,velloci*quo  inArumentum  fen* 
ccotiz  fa^u  dl  * dc  cuius  didi  vaiiatc  alias  diximus,  • 
dedicemus. 

Cztera*quz  hic  tibi  videntur  deOdaah*  fuppleia 
conciuAo.EpiAolz  Epiicopi. 


.n, }X">D3l®tfip^cM^cardin  )-iC(jmqsfT 

CO'W,C:X^tf /ib  ~ 


DCCCGX£fii ' 

/ri>  ^ i.  /jt, ■ ■•')  .>fr,  : 

<^’s^^'p^)ar?”peneat:ur,Jkcraj  :(poftolica$ 
no^ftiifTe^xbccfiris  iiitemportj  hoeeft, 
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1 • f ■'*?*  MOfittHf  rtg.  Canctlcomijr 

• RifiUum^^l^itUfnondgLftprQk*’.  7 

-^:; 

2 in^Umport  unstur 

. afmd^ 

* nec  atesJ,‘ earum  expeaftiom  appifr^t,  ■ ^...^ 

'petram prodare^t-^uandparice^^iftl^iqfu  dtro^MU/  ''^ 
f-. « ?. ..  -.;.*»»•*  / 1 

5 4/.'t  /-^  termtmm 

6 prafumiturf^th^ 


CKpeditAt^kfipAMij6iiMtt<ib^.  pt» fciUifttito^  | 
nien'oxpC4iLr^9nicteaniittM»tt4nMiafl|libm,4ttiM  ’ 
ranam  bou  qiio.%  addacn<jafljKi^didec.f»A»ii»^’^ 
rcibintnm^x*r  DmniiiorlbeiliU|MrM9iMlOl^*ii^^ 
adllnJvbi-adtljuci&pvohiacieatcnr^iSamenlea)/^^ 
r 5.‘driivCQU)f  ta.  vcrmfqiic  Jigiu.  auma^^-^ait^ 
mereRoraniauomn.  Sc  niLitq.  fr\\ 

ii  hid  tH  non  cftp■xtc^cand^tm(})  ii  cdflkiA  inSrli 
eoncurm  t ubIcruKio  termini  ad  amaitandu,  de 
^ittio  manus  rciciibcndahi  eodem  meD('ct  nrc de 
prionutc  appaieat  r^uia  notuit  appofita  d>c5 , icd 
mciiiisrantum»  poelumctu^  cxpcdiriolada  tempore 
dcbitoantcobluuauone  »vt  voluidii.'Dno5tcltaTuc 
idemCa0hd.d.dcc.4.nu.6.  & inibi  num.20.  habetur,  ^ 
quod  huiufmodi  tempus  texpeditionis  titeraru  pro* 
batur  per  manus returibe^ariit  vtpcr<Qin. 

C 0^  C LVS  I O DCC€CXC/I/. 

A R 0 V M E >I  T V M. 

Vtillud  accipidebcit, bcatioflfs  rcfiouauo 
'.  neni  impleto  temponrcondudionis,  con 
dudortadhHc.ihp&(refllqniperfeueian> 
te,  parfumi. 


^ _*v««  JVi^'  ^r^^ii^m^fiQdtraenJttfiwtrrAt 
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per  luanui  reJctiHx^Ofig 
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SVMMARIVM. 

I Lor4t/cu9if  remoHdtto impUtotempert gemduSitoms^eotidd 
itore  adbutmpa^ejJiemepttJtutrimtiptsfMfnitur^ 

Ei  cuTfJiu.z.  '" 

i Loeattonu  renouatio  impltto  aifipore  eondaihonis,  c6dig^ 
Bortadintetn  pojftjjtomptrmaniteiprdfutmtmrfaiia 
. . CMm  ommbui  quaktAtibm putttdtnm  eontra£hes. 

4 Ea£ium  rtfr oncandi  emfetur  repetitam  m lecatioat  rem 
uotarxto,;p  tmpUto  tempore  tondu&ionis  t eonduiior 
. . _ I adbuempoJfe^iotuperfiMerei.CxmtMr.nu,i<6,&'7' 

pcd)ii5»vtdjatCaU'id.dcqr.5.kUJ.4.ajn»<;tJf)»^ll01i-.:.-8  Loestioms  renouau ex  eo  ^ tpimpktatempore  conduHio^, 
bidc.cxpcditioiKrco.nfleh«OFafluntdiC4jn!»B‘M'lft  nthcoMaHoradbuttnpopJJidntperfetnTetymJlrvme- 

tum  nonbabttexeeuttonemparatam.QontrMU.e). 


. • '.  ,nj  '>•!  ••  I • , ■•  . 'C  ■ • : ' ' 

T fuiflqcxpicdifas 

Xt  II. v.^  i dp  mirumantc^omouiboBcm.uoija* 
bet  ncccflc  probare  L^.qut^cgindocxeipJl-dA-r.eguJA 
Canccl)aria,eoiumilIj^suon.vaiei;<hnili;iitRri^}(tt» 


tempore  , quam  alioe^peditz.  & hpceaiii-icFiiMurli 
Tcquiiouc  pizCumptJUcrigxo  negante, iuxtq  ^qi'H 
Inuc^.in  c.fupcr  his-dcaecul'  quem  (equum  Abb«ip4 
c-bonz,i.de elcct^cibi  Fcl.  3coaus probandi  M)pyip; 
betac)oo.i>  t.fT^icpr  b.iSc  htemqxim^  ,vbiMN>}pus 
vidcrurcil^  dcriibltanria.j^u$,Roi.vdcc.s>6  luqip,! 

V^rum.prAiCntaiuvin  anriq.qua.m  adducit  FvltA§i^ 
cxliicm,c9'um.  peiununj.ii^vcir.  6c  fiquisdiQtya 

Uomun  do  probat.  ■ ••-• 

Qmjctr.iawn  lion  obtinebn , qn  liter^  f rvmr  pro- 
dublz-apudada  necdiesdccaru  cxpcditioaci^ppai 
ici.NaiiKumjunctqiktdc  cxpedmonc„t‘xp<ditiQ, 
kti  dubio  praTamc(ut.i.ida  in  tempore  > dc  iujCuiubqC: 

. onus probr^diexei.picnri,vtdcclarar idem  CaOadr 
<i.dcci.$.af^cba(FraiKi{cus.3c  cande  qdncm.iia  fiidr 
fc  codufam  & rdoUuam  pcrilot.  tradit  Gom.  q.t 
fuper  reg.do  non  iudic.Hix.for.lupplic.&ideiii.tfa.dic 
Cairad.dec.jdupcr  ea.ccg.eaxatione,tqa,pro  yalidi 
tatcac^usprziumic,&;  nullifascictcuuarucumlit  pi; 
na;alic"  BacinJaionrolu.^.fed  vtprob.uidt.deopc. 
ronunc-  & i-fcnatys.d'.  dc  conuah^empt.  & faciunt, 
plura, qua:  pro  luc  parre  piolixiuscxplicat  Mado.  iU 
pcrrcgquQdcominU'caufq,i4-nu.7.cumtt;q.  r t 
f . Hoctfi  fubdcclarandum  e^iefex  mcmeciurdem 
CafTad.d.dccit.^  nonprocedcrCrqn  incommiQione, 
derp^atm  icg.quod  comini(T.cauf.^  cx  Alio  bt  cum 
clauiula  idummodoantc  icrnnnum  ad  articulanda 
cxprdmotiat,  vt  iplctcflaturdccif  4.  inolcmidilus. 
iimc enim  impetra nscommidioni  tcncbmirlccun- 
dum  ciim  prob.ire.quodcxpcdieriraarcobfctuatio-^ 
nemdi^i  termini  ccirantc  prcFumptionc  expeditio- 
nis m tempore  cx  ipfius  confcflionc. 

5 5cd  tamen  hoc  wafu  t licet  lirer»  oonprafumatur 


Jo  Locaticms prxdif  ruiiictpybUci  renouotwunpkto  tempu. 
re  conduihonii  conduhort  adhuc  inpojfejjiom  permen. 
f mnteprpfe^nur.idem  ttiam^n  rtbni  tutarum,  (j prx 
littarum  ecdejin,  vinu.  1 1 . t 

\iLacotiesms  operarum  rtriouatioprdfunatMr,JtlocMni  im- 
’ pleto  tempore fuoadbucmpojfejjioneperfeueret.  \S 
ij  lacatioruj  in  enrpbpttet/im  renouaho prafumituT^ cav-' 

* - duihoniumpktotp<c6du£iorin  poffe^ontperjeueipta 
Contrarium, uu.l^^  Etcur,nu.i^.\6.(7 17-  * .1 

l g l^epojiu  contrailut  tempore pmto  per  tacHurnitatem 
teUtpptur  renouatus, 

1 9 Locationis  renmeauo prafumitur  m foeto  conducent c pef 
temdonmi  communii  ab  altero foiio,  qui^finitoeondu-^ 

. ihonisumponinpojfejhoneptrftutret. 

Contrarium,  iivtriusimi.io.  \ , 

21  iMcationis  renouaito  prafumitur  impleto  tempore  eondu- 
£iiomf,JicoTtdmckjrinpojftlJiom  aliquo  tetnpore  corope 
UnUprrftuertt.jiCusjiper  modicum  ttmpui. 

XZ  Locatioms  renouatio  impleto  tempore  condudionis  ddu' 
(lore  adhuc  in  pqffii/iune  permanente^  prafumitur  per 
annum  vnum  tantummodo,  non  propluribui , nec  pro 
toto  ido  Umportpro  quo  prima  locatio faihafutrat. 

2j  Locationii  renouatio  infleto  temporeciidufhoniteoudu- 
Sloitndbuimpojie/itone  permanente, prafumitur fro 
prima  xjite  tantum, non  pro  olys.  Contrarium, nu,zi^ 
25  Locationii pradiarum  vrbaaorum  renonatioJSnito  tepChi 
,’<rccondu^ltonii  conduShre  adhuc  tnpojpjiiont  perma- 
nente, prajumitur pro  1^,quo  ebdtUhr mbabitauertLi 
Et  eur,num.i6. 

27  Locationii  rerum  mobilium  renouatio  finito  tempore  con 
duiUonis  candufion  adhuc  tnpoJIcfiioHe p(rjeueramc% 

nonprafumituu  .. 


2S  Loutlor^  . 
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^8  Locationis  renouatio  finito  tempore  conJn/fionis  (on.in- 
Hort  in  pojjefiione  aJbnc  permemnte,  quando  confiat 
de  contraria  foluntate  domsni,  tton  prafumisttr. 

29  ContraSus  per  modum  vendtnoHisfruffuum  ptr  ali- 
' quot  armos  fiafh  renovatio  non  prafitniiiur  yttsam  fi 
lapfo  tempore  emptor  remaneat  m pofjejfiont  funtli . 

3 o Locatio  rtnouata  nonprafwnstur  finito  tempore  condi/  ■ 
fhonii  condufJore  r.dhucin  pojlt/fujne  ptrjiutranu  fi 
dominus  ignoraret  eondufionm  aJUuc  in  pojftjjiom 
perfmerarc. 

3 1 hoeatio  rencuata  non  prafumitur  finito  tempore  condii- 
Itonii  eenuiufloreaahuc  in pojjejjhne  permanente  tfi 
locator  tenebatur  prajiare  aliquid  condu-iiori  .Et  cur 

num.  ^1, 

> T ^ j-J rtp  J Q rcnou-itioncmfimpIctotC* 
XvVCcltl wiJ  porccondudionis(condu- 
Aorc  adhuc  in  poflcflioncpcrlcuaatcjprciuim  rc<p. 
Vlp.in  l.iicin  quxrimr.S.dc  pupillo, & m I.  qui  ad  ccr 
tum  tempus. ft‘.dc  loc.  ictclcripicrut  Valcr.  & Gahc. 
AA.&  CC.in  l.lcg.C.  co.de  loc-  A dlid.  decil-  $6^ . .k 
conlulcndorefpo.  etiam  Soc.  Icn.in  coni.  17.111  prm, 
Vol.J.&  Alc.mtrad.de  prxiump.rcg.a.ptxrump.  17. 
3.  in  piin.qui & adducit  rarionemtex  eo,qui.i  non  pre- 
fumitur  mutata  voluntas,  i.  cum  qiu  volumatcm . tt. 
dc  prob.cum  alijs,de  quib.  per  ipfummct  Aic.in  cod. 
trad.reg.a.prxUimp.id. 

3 Hanc  quidem  conci. fampli.irc  poteris,  vt  nedum 
cenfcauir  fada  renouatio  locationis , veiiini  ctia  dc 
fadacuniomnibusquaiitanbu*>  prarcedemis  c6tr.v 
du$,&conlcqucntcr  iub  cifdcai  pignoribus , pccinS} 
rcnuDCianonibu.s,&  dauluiis:  iracautumd^ind.S. 
qiiiimplcro,dc in d.J.Icg.  vbi  Bal. mi.i.  & pcrBarr.<.x 
Dod.in  I.fi  mjhi,&  Titio, in  fi.Cdc  verb.  obli.  Barb. 
in  conii  1 4- nU'7-verr.  capio  nunc  vit.vol.  a.  dw  Firma, 
intrad.  gabei.  in  2.  par.m  j.q  in  h.iiuos etiam  refert 

, Aic.in  d.pra-rump.i7.num.<:.dc  per  Alcx.in  confas. 
ponderans, in  fi.vol.4.&:  Rui. in conf7S.nu.i.vol.  i. 
Bocr.indccif  2S4  nu.14.Bcro.in  q.ioo.dc  n cof.i  5 
nu.66.vol.i.&Craucr.inconf.iS7.mj.^.lib.  j.dodifs. 
Buri'a.inconfz20.num.zi.&  ;i.voI  z.  d:  exhis^qu^e 
DOt.Bcnucnu-Srrac.de  airccuia.gl. 3$. nu. 4* 

4 £xh.i€ampIiationciiiudinfcrtur,1  quod  ninpriO' 
ri  conrradu  loc.itiomscxrarct  padum  refrancandi, 
ccniciurcri.im  rcpcticutn  m locatione  iciiouara,  itu 
conliilcndo  rdpond.  Alcx.in  conf.zS.  in  li.vol.4. 

5 Conturium  t.inKntIibicontr.iiiusrcip6dcndotc- 
ouitipTemer  Alcx.in  conii7d.voi.5.c|uam  repugnan- 
tiam ammaducrtitccum  Rui.iu  conl.ySnu.j.vol.i. 
& fi  hac  parte  multa  diut  C.ag.in  l.z.q.58.C.dep.!c1. 
int.cmp.&vcnd.iicuii,&:  fa  c1rB0rg.uuiec-44.nu.v4. 
& Kxc  ent  i.limif.djimptiaiioniStquain  & eu  una- 
bis cxcongcilis  per  Lud  Go.^ad.  m rcf er.l.z.  nu.Z7Z. 
cum  p!urib.(eq.C.dcpad.intacinpt.dcvcnd. 

tS  Secundo  iguur  5>otcris  illa  iiiuiet  t ampliationi  ii  * 

mirare, vtnoii  procedat  in  BeieiulTionc.nam  locatio- 
ne renouara  non  cenlerurinnouauridetuiIio.lcx.dl 
in  I.fi  cum  Hermcs.CMoca.&  per  A rchid.  inc.  tcqui- 
dem.  r i.q.  1. A ng.inl.fi  vnus.S.fi  cum  eo,lf.dcpac.iu 
DD.in  c.c6ftitutus,dc  ddciuf.multos  coiigcm  Fd^iii 
€.dc  cauf  mi.  3 -fi.de  ofiidclcg.Scbafi.Medic.m  rcg.6. 
verf.& locationis,  ia  2.vol.rcg.AlBidecif.j6s. Mare. 
Mant.conr.24Z.voi.i.Bocr.dccii.2S4.num.  14.  Barb. 
in  conf.^i.vol.r. 

7 Tertio  limirabistproximam  ampliationem  gene- 
raliter, vbicunque  adus  lluc  obi  igatiopcndci  a vo- 
luntate tenij.  N am  runc  m locatione  taliter  innotia* 
ta  non  c^Djetwccpctita  huiuimodi  obi  igatio,  na  ad., 
notauit  Bat.d.§.qui  implcco.nu.3.&  Fcl.  pofi  relatos 
inc.  i.nu.  5.dciurciur.Franc.Marc.iiukcd.Dciphi. 

5 79.110.4^' t;.iiri.par.&  Tho.Parpal.io  1.  fiquisncc 
catUaiD-^S-ccs  pig.nu.2,B.  fi  ocr.pet. 

S Quarta  iizmuooa  pxqccdctc,tquoad  cxccutioaS 


paratam:  nam  ftante  huiurmodi  prarfumpra  renoua- 
ta  locatione  infirumenriim  non  habctcxccutioncni 
p.iratam,ficuri  ^ principio, ita  voluit  Bal.ind.l.lcgc, 
in  ptin.C.lacafi.dcquociiain  pciBorg. in.allcg.dcc. 
44.fubnu8z.vbi  mulioscongerir. 

9 ConrrariumttamcnvoluirRcbutf.intratt.  dcli- 
rciisobligatoriTS.arr.i.gl.r.nu.vz.vbi  dicit,  quod  opi 
nioBald.pioceditdciuri.srlgorcdcdin  achi  praclico 
eo  r.  t ra  ri  u m feni  a tu  r . 

10  Secundo  principaliter  t .implia  concluf  nofiram 
procedere  etiam  in  locationibus pradiirufhci  publi- 
ci,ita  canemr in  d.if.qui  impleto, ibi , S:  fi  teip.  ptedia 
locata  fucriiu.AdmintftMtorcscmm  Rdp.qui  hent 
pofcikitcm  locandi,  hoc  fuerunt  palii  .quocafuipU 
vniucrfit.isfcciflcvidcuir.B.tl.ind./.quiimplcto.  ia 

ri  i.f<  z.Icctin  z. nor. vbi  idem  dccidifiirinimorib.t-^c 
pnvlatiscccldianim.r-tiplbrum  rcicniia,&  patien- 
tia indue.irur tacita  rclocatio.vr  ibi  per  B.irt.mi.  6.  Se 
Sal.ind.l-lcg.in  fi.C.lorati,dcprilansautcfii  vide  fu 
filis  Boig.in  allcg.dccif44.nU. 8 5. 

jz  Tcrtio.impbacnamproccdcrc  tprincipalcinco- 
clulionC  in  locanrc  operas  fuas>  vtlatiirimepcrSoc, 
fcn.in  conl'.i96.\ol.  i.pcrtot. 

ij  Qiiartoamplia  cri.ini procedere f inlocationcin 
cmpiyiculim,cxdcduclispcrRom.in  confio^,  liib 
jm.5.vcrf  histamc  non  rcfragannbus.  quam  opinio- 
nem fibiplaccrcdixincprobataopmionc  Alex.  Ale. 
de  prarfiimp.d.rcg.z.pra*lump.i7.lubnu.3.infi. 

j 4 Contr.iriam  tanien  f p.nrtcm  tenuerunt  Bal.in  d.S. 
qui  implcto.col.i.q.2.  Alcx.in  conf  1 7.vifoinfir.  nv. 
iz.vol.4>&  conf.76.*\iIis  dubitationibus. nu. 4.  vol.s. 
Iaf.inl.i.nu.66.C  dciiir.cmphvtcur.Kuin.inconfil. 
6i.nu.6.vol.i.Crauct.in  conf.37.nii.7.Afflivf.  indec. 
36f.num,6.  qui  corrupte  allegar  Rom.  hanc  panem 
contrariam  tenentem.  Idcmconlulendordpondit 
Goz.id.m  conf.v4.r.ii.sz.S:  huiusopinioniseaefira- 

15  tio.tquiim  locatione  cmphyicunca  rcquinror  leti- 
ptura.pcr  l.i.Cdc  jur-cmphy.de  qiiocrianilul.Clai. 
in  §.cmphyra»lis.q  4t«m  etiam,  qiua  m emphvtcu- 
fi  agitur  de  transferendo  vtifi  dominio, quoc-alu  cc> 
lentae  t.icitns  ex  p.u>enr*a  non  prilumimr,  vtpet 
Alex-in  l.c}ium  aliena, m prin.ft^dc  acq.har.  Se  dixi 
musrup.inconduficonfi:nfi!s,&  ex  conlcqucnii,ncc 
etiam  prarluniitunrnouam  locatio. 

j6  Quintoampiia  etiam  ptocoderc.lfi  locator  deccl- 
fcritrelidln  haercdibu^ » horum  Cmm  p.atienria  idem 
^ranir4^uodpahdiitia!oc.-iforis.arg.l.jd  quod.§.fi. 
ft.>ptolborTbiCan».dtldetn  proccdirn>omioc6du- 
imtt,6eu6h9rDtespcrlcucrac,itacenfuir  Ang.in  I. 
ctim<iatls.Acaueant.C.dc  ogr.&i  cenfiib.  10. 
ind^ffar^mpuy^uMS.vbt  duclurat,  Se  oprmic  id  pro-’ 
cedere  dam  feiemfa  iplorum  harredumiuiias  teciis  vt 
ibldemtpcreum.  t 

17  Sexto  w>tcrisampliare,cocluftproccdcrc  nedum 
incBtMUQ  locationis.rcrumctiam  prccari^id  tem- 
pus fimtoetenim  illo  tempore  per  tacitiimirate  in- 
teltigltur  iilec6rrac'^u.':  renouatus,  ira  rn  dic  V Ip.  in  I. 
ia  i^$4ttmqui  piccarium.lF.dcprccar.&  ir.^d.  Ale: 
ncoufi7^*^Qd.5.<k  Alcm  d.ieg.z.prarfump.ig.nu.j. 

18  Scptim6,codcm  modo  poteris} ampliare incon- 
OTdndtpofifiilecundwm  Raphad  Cumadn  confS. 
in  fiu:)tieinrofcrendofcquirur  Ale.  vbi  iop.  rn  d.  pne- 

19  OwaubetiamvidCTurvcdicarcfibi  lotufinfocio 
conducente  parte  domus consab altero  focio.fccun. 
dumdodr-Petride  Vbal.iniuo  rract.  deloc.  par.i.q. 
lo.qaemlequitur  Aic.in  d.pracf  i7.nu.4.vbi  tn  refert 
Soc.inl:firruicled.S.i.nu.5.dcIcg.J.dicontcm  ,q>cil 

loquattftioin  fatbconnngcntiacucnilTcr,  fiple  tenue 
ricedtra  VbaUn  loc.prxcir.Sc  <pJis  fuit  per  cOco'di-4 
derermlna(a»qquidcm  opinionem  veriorSpuramm. 
qoadoquidtS  cumpolllc  Ibciusiurepropnocbinuni 
domo  vci,Sc  fic  rotd  inhabitat , nd  tenetur  ad  aliqui 

penfio 


lofephi 

pcnfioncm.vt  per  DD.in  l.duo  fratrcs.ff.de  acq.hxr. 
& trad.Soci.vbi  fuprad.nu.z.  ccitc  pofl  rempus  con* 
du^iionisnoncft  OTxfumcnda  pcuocatio, cum  alia 
pra-famptio  inde  mmi  polfjt  nempe>quod.  vfus  Ijc  iU' 
refiio.l.mcrito.ffprofocio. 

SI  Primo  limitabishanc  ipfamtprincipaleconclu- 
/ionS  pioccdcrc>quando  conducor  pod  tempus  con 
du^ionis remanet  in  poffcllionc aliquo  tempore  cd 
petenti  arbitrioboni  viri  dccidcndodccusfipcr  mo- 
dicum rempus , vt  puta  duobus,  vel  tribus  diebus, ira 
noiauicBar.ind.S.qui  impleronu.ia.&ibi  Bal.poll 
Odofr.quem  alicg.in  Ic^.i.inli.dc  Alcx.incofiop. 
vol  6.3c  ex  congc/li$perBorc.inallcg.dcc.44.nu.77. 

ai  Sccundointclligeconcluironem  noftram  t proce 
dere,  vrprxftiniatur  & ccnfcaturrcnouatalocatio  p 
annum  vnunuantummodo,n6auicm  pro  pluribus 
/iuc  proiDo  roto  tempore,  proquopriina  Jocatio  fa- 
<ia  fuerat, dl  tcx.cxprcfiiis  in  d.§. qui  impleto,  ibi, 
autem  dixiimisA  per  A lex.  in  allegar,  conf  iS.in  Ii. 
V01-4-&  in  conf.76.vol. 5. Burfat.  inconf.s7.num.i7. 
voi.i.Soc.iun.inconf.z7.vol.2.Bero>inconf.i54.nu. 
15. Se  in  conf.  1 1 ^-.nu.  1 2.  vol.  1 .&  per  alios,  quos  coa- 
genr  Borgn.in  rxpe.1llcg.dcc.44.lub  1IU.7S. 

2j  T crtio  limita,  Se  imclligc  f principalem  coduQo- 
nem  procedere  pio  prima  vice  tantum  non  autc  pro 
aliis  vtconlulendorcfponditAIcx.in  conf.i6.vol.4. 
^fcquicurlal.in  l.duob.rcis.Ji-nci.coI.fin.vcrJ.i  j.ff. 
dciurciu.vbi  hoc  bene  notandum, Se  hanc  decifionS 
fortem  efle  dixit':  Icquiiurquoq;  Matfil.inrubr.ff.de 
Bdeiu.q.9.nu.97.qut  per  rnulra  fimilia  hoc  idem  pro 
bat.Sc  Pctr.&  Rcbuff.  in  repet. l.vnicx.  C.de  lentent. 
C;iixpto  eo, quod  intercff,inprxfat.nu.2o.Scibi  Bolo 
gnc.eciam,nu.ao.in  fin. 

a+  Concrahancliinirationcmtvrtcx.cxprcf  in  d.§. 
ui  implctoibi,  rcddcfilecundo  quoqueannopoff 
nimm  luftrum  nihil  fuerat  contrarium  adum. ean- 
dem vidai  locationem  in  illo  annopcrniannn'e,& 
hoc  deinceps  in  vnoquoq.  anno,  qut  fequuncuc.  £c 
proptcrca  lure  merito  mea  quidem  lententia  laf.in  1. 
diuorno.Squodinanno.coUin.vcrf.vIt.  facit. ff.fol. 
m.itri.valdcdubitatdevcritate  huiufmodi  dccilio» 
nis,ScB.cbuf  vbifupra  contrarium  in  fadi  continge- 
tia  feruari  reflatus cff. 

35  Quaito  limita  non  procederet  in  prxdijsvrbanis, 
qu:a  in  his  ceniet  tantummodo  renouata  locatio 
tCporc.quo  condudorinhabitaucritiSc  non  vltra.clt 
tcx.cxpref.in  d.JT.qui  implcto.Sc  Sal.Bal.ac  alij  in  d i. 
legem. Ciocari.&  Attt1c.ind.dcclf.36s.  num.9.quja 

36 1 in  prardiorufiiconon  percipiuntur  fnidus  in qualj 
bet  parte  anni,  fcd  tantum  temporezfiiuo^mdhs,ac 
vindemix.in  vrbanisvcro  quoridievtilitaspercipit, 
prout laiiffime  rcfpondir  Anch.  Regien.  in  q^a-pt» 
tot.Sc  ex  hisrqux  notanturper  Bar.  in  d.§.  quiimple- 
to,nu.  10.&  Saliund.l.Icgcoi.nu.3.  Clocat. 

37  Qtiinto  limita  conclulionemtnon  procederein 
locatione  rcru  inobilium,6cfcmoucntium,proutno 
tauitSal.indJ. legem  nu.3.in  fi.pcrtcx.in  1.  inter  om 
nes  § rcdc.3c  l.qui  re  libi  comoda.ff.dcfbms.&  Dcr 
ei.  inconf  8.UU  y.  vol. 3.  quem  etiam  refert  Borg.in 
aUcg.dccif.44.iubnu.p7. 

2S  Scxtoliinita  non  procedere,  t qn  conffat  de  corra 
ria  voluntate  domini  r tunc  enim  non  prariiiniirur  lo 
catiorenouata',  quia  cefiar  prxfumpta  voluntas : ex 
quainfurgit  prxfuinptiodidsrcnouationis,cxdcdu 
disper  Akia.in  fxpe  cit  reg.2.pr*fump.i7.nu.7. 

19  Septi  1110  limita  non  procedcre,t  qh  contraduscf* 
ict  per  moiUim  venditionis  fm^uin  per  aliquot  an 
nos:  nam  tunc  licet  lapio  tepore  emptor  remaneat 
in  poffcihonclundi,n6tan>cn  ccnfcfurrenouatusil- 
Ic  conrradus.ita  Icribentes  6c  prxeipue  Balin  d.^.q 
impleto. cof  a.in  prine,  vcrf.icd  quid  fi  contradus. 
quein  Icquiiur  Alcxan.in  allcga.confji.76.iuiin.2.& 
l«volum  5,6;  Cxauct- ia CMl-  87.nuni.3>  ikBero.in 


Mafeardi  , - 

confil.15  j.num.ij.volum.i^ 

30  Odauo  limita  nou  procedere, 1 fi  dominus  ignora 
rct  condudorc adhuc  pcrfcucxarc  in  poflclfionc  ,qa 
tunenon  prrfumiturrcuocata  locatio.docuirAtBi- 
inallcg.dec.36s.infi.exdoc\r.fciib.ind.5.qui  imple 
to.&  praecipue  Bar.qui  tradidit»fcicntiam  domini  r3- 
quam  fundamenti"»  intcntionisiplius  condudorisac 
riculand.irn,6c  probandam ; quem  cciam  Icqucndo 
refert  Saly.ind  I.iegcin.nu.3.C-locati.5c  Anch  Re- 
gicn.in  allcg.q-42.  num.u.infcrcns  adfuriollim  qui 
non  videtur  confentire. 

7 1 Nonolimita  no  vendicarc  fibi  locu,  t qn  requirit 
aliudquamconfenfus,  vtputaquia  locator  tenebat 
prxllare aliquid  codudori , tunc  enim  no  prxlurait 
renouata  locatio  ni  fi  ex  parte  fua  adimpleat  contra- 
das vt  per  Bar.in  d.S.qui  implcto.nuin.4. 5c  Alcx.in 
conf.76.nu.4.voL5.Gozad.ia  coiif.94  num.53quifc 
ipfum  alicg.in rcpcr.l. 2.C. de  pad. inter cmpr.&  vctt 
dit.Ac  Crau.inconf  87.  nu. 4.111  fi.Mcnoc.iri  col.izr. 
num.ioo.vol.2.  Capic.dcc.87.nu.9-Calcan.  in  conf. 
7.nu.  1 8. Rui. in  c6f  1 14.nu.4- vol.  1 . Beto,  in  cqfis4. 
mi.?p.vo!.  1 .Plorus  inl.Ji  quando.nu.i  82.  vaf.  1 2.C 
vndcvi.Fciy.inconfi25.nu.2i.vcrf.vltcrius. 

72  Vndccimo  limita  non  procedere,  t quando  in  co- 
rradu  locationis  condudorpromifilTct  locatori  in 
fine  locationis  rem  locaram  libere  v.-^cuain,  Sccxpc 
diiain  relaxare, 6c remmeiauic  omni bcnclicio lega 
dcc.itaccnfuit  Gozad.  inrcpet.d.I.a.num.  169.  C.de 
pad.inrercmp.6c  vendi.  & ex  dedudisperBorgn.  m 
aliegdcc.42.nu.8p.  qui  liancc5clufioncm  iatilVimi 
iiinirando  examinat,  Se  vide  ad  faturitarem  Gozad. 
ind.l.2.dnu.i56.  vfquc  adnumerum  i77.C.dcpad< 
interempto.  Se  vendit. 

Qo-N  e LV  S I 0 DCCCCXCnn. 

ARGVMENTVM. 

Examinatur  illalocationis  probatio,  cum 
quis  tanquam  inquilinus,  vel  tanquam 
colonus  pro  certo  fundo  foluit  annuam 
penfionem. 

SyjUMATliyM. 

t Locatio  probatur  IX  to  f quo  J quis  tanquam  inqutUmu 
vel  tanquam  colonus  pro  certo  fundo  Jhlust  annuam 
ptnjsonem . 

1 Locatio  non  probatur  tx  eo , quod  quis  tanq  inquilinuSf 
vel  colonus  pro  certo fundo fokut  annuam  penjione,  eu 
prxfiatio fdlum Jimplex  efi^on  adscSla  aliqua  caufa. 

3 Locatio  probatur  ex pradationt  annua  penjioms  tanqua 

inquilinus  vel  cobnusifi a^ens  locationis  tituli  aUtj^an 
doprobetjnracefijfe , cum  ms  commune  rejif.it ; ftcus f 
non  refmatt  vt  uu.  5 . 

4 T empus  non  ef  modus  tndueend^tt  ntqsee  tollenda  obUga^ 

Uonit. 

, 6 Locatio  probatur  ex  aSe^^atiom  prafiationis  annua  pen- 
fionisum^ris  eutus  contrarium  memoria  nonexsfiU 
abfque  aue^atione  tituli. 

y Ius  vafalagu  vtlfubielUonis  vt  probetur  requiritur  pro^ 
battoprafiauonisjeruity  io.asinor.non  vero  decem. 

8 Locatiox^t probetur exprafatiom annua penfonis altcu 

ius  tanquam  inquilinus  ^ velcolonus , requiritur  quod 
prafatio  diuturna fuerit  vnsformis. 

9 Ius eolonsa  ar^ui ex  vniformi prafauoneUmgifpmtan 

porit. 

’ Loccitio 

\ inquilinus  vel  tanqua  colonus  fwo 
S^£?^f^S4®(o!uit4WiuaoipcaJiofl^Uitib.  vbi  Bat- 

0U.2< 


De  probationib.  ConcluC  DCCCCXCV.  m 


na.i.Cdcagri.dc  cenG.Iib.n.  ^ori^nalitertradidit 

Spec.tirdccmphytcun.S.nUnc  a!iqua>q.i4z.nu>i69. 
J BaUnl.x.nu.i5.Cdcfid«:icommi<;dc  'communicer 
Do^o«in  l.n  GCrttsanniSjCde  pad.  dc  in  l.cum  de  in 
rem  vei^o^ff^Tfur.dc  confulic  Dcc.cdf.  146.  lub  nu. 
3.  verl^dc  cum  pro  tali  vinea»  6c  conf.  164.  fub  num.  i . 
Rom.conr.i  27.Abb.cocr«74.  io  prin.paM.  dc  Kuin. 
io  conf.7^.nu.8.vol.i. 

^ Limirarot  tnhuiufmodi  concludo  itqnrefpe^u 
cenAcanfar  velrci,  faifla  cilpnelUrioroidinforniis 
cd,icur)mpicjcrolu,nonadie^aaiiqua  cai  nonobli> 
^atinfururumrBariiTd.Kcumdcinrem  vcrianu.p. 
cufeqitdc  vfur.  loqncnsdcrufticorolueteomni  an 
[ s^o  parciponujil  quide  ibtuic  dmplicitcn  tunc  piaeiu 
initur  donario, icii  n ibluirex  c3}  puta  pro  laborcrio, 
^ tener  a dno , przfcribitur  titulus  etiam  pro  fututo 
tpc,  Secogcruradlolucndum»  vtpcrcumibi»nu.i4. 
Abb.c.qiiod  nvmslarioiicm»poft  nu.4.ext*  dc  offi.de* 
]cg  Fcl.c.cnm  Bcrtoldus»  num.29.dcrciud1.ad  idem 
gi.ti.inirolcntiS.n.rt.dcoffi^roconf.Bal.defcud.tit. 
u:d  fu  inueAit  ll  vci6valulus»infi.vbi.  q^mosm 
icoiumc(Hnrpicicndus>qui  non  folent  hoc  facere 
caufa  pcrpctuxoblisauonis»  Icd  cuiuidam  limpUcis 
muneris, Dcc  in  d.t  ii  eertis annis, HU.2.C  dc  pad. 

'5  6ccundo  limita  dc  declara  conclnfionCt  procede 
re,fi  agens  allegat  tiiulu  locationis  pcciriOc:  etenim 
Haflcucrat  fibi  deberi  ca  IblQ  ratione, quia  in  praete- 
ritu eft  fibi  prae{litu;tunc  non  obtinerer,  l.crcditor.C. 
dcvrur.l.opcris.lfxlcopeT.libcrt.proquofacir>qa 
,4  no  eft  modus  t inducends,  neq;  tollendae  obligatio* 
4iis,l4>bltgau<Niu  jcrd.$.placer>ffide  adl.&  oblig.  fed 
atd  probandQ  pa^m  ^ allegare  diuturnam  pr^lU* 
rionem,vt  docet gl.in  d.l.cum  dc  in  rl  verfei  in  verf. 
iongotpc.ffdevfur.vbiexcapot  colligi  mulrtplex 
liuiutdccinoni$d<claratio,&  Bar.ibi  num.  j .Ad 

Sdem  eligl.inc.petuenio&ibi  Abb.de  ccnllb.&pre 
^ ^crtim»vtlimitadopiocedat,tqu  luscommuncnb 
ictiBic.Naro  H quidem  rcfidcrer , non  fufficcrec alie* 
gare  titulu , nili  probaretur , veJuti  Ii  vnus  Epiicopus 
colligeret  decimas  inBpUcopam  alieno,  c.i.de  pra:* 
l'cript.iib.6.Bar.md.I.cum  dc  in  rem  vcrfo,poB  nu.; . 

Abb.d.c.puenit,nu.3.inli.vbidicitharicdrc  **c6 
anunem opinionem.  Admonet quoq;.tgcmc  in  hac 
materia  allegationis  tituUex  IbU  diuturna  prxAatio 
ne,vt  caueat.nc  faciat  contra  confeiemiam. 
d Sublimira,ninallcgarcturtPra;llatiorpis,cuiu$in 
contratiuin  memoria  non  exiBit,  tunc  enim  hindaC 
intentio  e.x  lolo  cutfu  temporis, de  fic  abfquc  allega* 
tionctimli,l.hociure»Sida^usaqux»ffideaq.quoti. 
dc  «fti.c.  1 .dc  prxfcri.m  6.Bat.in  d.l.cu  dc  in  rem  ver- 
f07nu.2.requitu<:  Abb.ind.cpcrucnit,poilnum.r.vbi 
hoc  di^m  cfle  quotidianuidc  multa  monalkria  re* 
ccpifleabanuquocenAmi,  cuius  caufam  ignotSr,dc 
pc^defendi  modoprxdiclo,  dc  licce  aliqui  in  hoc 
* contratifivolucnnt,nihilominus*comtmiTU5dc  ve* 
ra  c^nioed,  vt non  tequiramr  tituli  allegatio, vt  tra 
birCraa4camiq.temp.par4<$*abrolucis,  nQ.49. 

Limita  tertio  conclulionem  procedere,  qh  agitur 
tantummodo  dc  Aatu  rei » fcilica  vtmm  polfir  q(Ho 
dominii  heri,  vcl  refragari  antiqua  teddituQ  prvlbi* 
tio,  fed  n agetetur de  obligandoaliqucm  ad  femitiu 
7 pfonaie,  puuadiusvalalTagii  vel  (ubiedhonis,  f luc 
lehiiciamdecem  annorum  non  fufficcret , fed  requi* 
caenf  triginu  anni, piout  antiquitus  tradidere  Mart. 
dcFaiii&A;ndr.de  Barolo,quos  refert  dc  Icquit  Bart. 
>n  d.Uicib«$inu.2.dc  ;.C  de  agric.de  cend.  Bal.in  d.l. 
fi  certis aimisoHi.  1 p.in  h.dc  ibi  laf  poft  nu.  1 1 . in  fex- 
ta  limita.C;46pa^. 

S Quajtbiimica  conclulionc  procedere,  f d diutur- 
na prxBatidBierit  viiilbrmisnl  ditformcs  prarlUtio 
ncsdiainie^craordinarjx,  dc  non  releuant,  l.SeiaS. 
mcdico»Cdetfi&ii.Icga  J.MclU,$.fcd  dc  d alimenta, 
i^^dc  aUm4talUdga.Bai.md.l.d  cestis  annis,  nu.i8. 


9 qu*vnifermisprstftatiotfifticriilongifliml  fpis, ar- 
guit iu$  colonia:  cHc  perpetuum,  vtin  notabili  cafu 
traduniBal.de  Ang.in  I. male  agitur, coi. i.C. de  prs* 
fenp.  ro.  annomm,  vbi  cOlonus  qui  admodicum 
con  duxit , hnitalocationcn  per  tempus  ;o.  annoril 

• pericuerauit, acquirit  tura  coloni  perpetui,  dummo* 
db  pneUatiomerccdis  fuerit  vniformL*,lecus  li  dienc 
didoriiiis,puu  quiaqnq.  Ibluit  in  pecunia, dc  qhque 
in  fru.mciuo»  vcl  qhq,  plus,  quandoque  minus : tunc 
cmm  pertalesdiffonnes  Iblutiones  non  inducit  ali* 
qua  probatio, vt  ibi  per  eum,dc  in  l.ods,  poil  nu.j  .C. 
cod.  vbi  dicitid  fudieex  menteGuil.requitur  Alex, 
ad  Bar.m  l.item  qua*liru,$.  qui  implero,  in  prima  ad  - 
ditione  rf.loca-Crau.conf  lor.in  additione  pofita  in 
hncdi^li conflit),  in  vltimisiinprc(rionib.&  Franc. 
Marza.  conf.  15.  quicquid  tradiderit  Crau.  de  antiq. 
tcmp.par.4.$. materia  iib,nu.ioo.cum  Icq. 

Alix  limitationes  poflime  colligi  cx  traditis  per 
laf.m  d.l.li  ccirisannis,nu.  1 1 .vcrf.limica  crgo,vLquc 
in  h jrepct.d.l.C.dc  paci. 

# 
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ARGVMENTVM. 

Teftes  deponentes  dc  incerta  quantitate  p8 
Honis  locationem  non  probare. 

$VMMAR1VM. 

r LocMio  non  probatur ptr  ttjitf  deporuntei  itinttrta  qui- 
tt$att  pmfionh . 

Z Probatio  debft  tjfc  eerta. 

I yatdittononprobatur,mjidtctrtoprtcioi(ponatitr. 

4 UutUio  iy  sondu£fi(g^$  ifi  ni  videtur , fitnnwpTomffk 
fitgtHtraiiUr  ahv^.irbitrio, 

q Jnurtitudo  'S  dubietas vniat  ommm  adttm  atqut  d^-^ 
ftuontm. 

6 Gtrsmparitobjiuritatem, 

» 

‘ T nrarinnem 

wCell. ponSccsdc incerta qua- 
titate  penfionis , confulcndo  rudit  Alex,  in  conf.  >0. 
poft  DU.p.  dc  10.  vol.5-  quem  cc  fcqueodo  refett  r>ec. 
conf.  n-nu.5.  quam  quidem  coduUonS  htmauic  cx 
illai-eguLifumptaex  c.inpntfentia,deproba.quxha 

Z bet  ^baiio  t dcbctc!TccerM:fcd  reftis  deponens  dc 
incerta  tumma, puta, ^Tmiis  conduxirpro.iHiclu  U 
braru  vigintio^o,  Tcu  vigintinouc,  dc  tncct  ta  depo- 
nit pennonc,  ergo  per  eius  dcpontlonclocationon 

f>robatui,ica  Alcx.de  Dcc.vbi  fiipraiqui  ponderant  il 
am  di^tond,  fcu  dc  pro  hoc  ct  facit , in  contra^u 
I vendirionistnon  probatur  vddmonifi  de  certo  pre- 
cio dcponaiur,$.preci  u.  lnffi.de  anpc.  dc  vend.  Alex, 
conf  i8.nu.tJn  h.vol.  1 . dc  conf  1 28.num.4.  v0L2.de 
ttadidicDec.d.conff?.  facitprorcgii.tex.  inl.fi  racr* 
ces.inprinc.lf.Ioc.  vbi  li  mcrccspromilTa  fit  generali 
4 terf  alieno  arbitrio,  locatio  dc  condudio  quafi  non 
videtur  R.om.conf257.infine.dcMarn.in  rub.C.  de 
S probat.nu.  3 86. facit  etiam,  quia  incertitudo , f dc  du- 
bietas rcguiarircrloqucndo  vitiat  omnem  aftum,  dc 
omnem"dUpolUionem,vtnain  l.cum  duo.  dc  ibi  gl. 
iD^iffialis-if  dc  in  diem  adiec.de  probationes  debe- 
re mc  certas,  dc  de  neceffiute concludere,  alias  non 
operari  probationis  cfRzdum  vt  notJn  d.c.in  prefen 
tia.de  probat,  inl.t?  quisintentione  ambigua,  if.  de 
iud.dcin  Linter  ffipulantem.  fP.de  veib.  obliga.tradic 
late  MarGLin  driib.Cde  proba.num.  5 io.  cum  fcq. 
dc  Crau.conf  9^.nu.  ;.vbi,qui  tcftes deponere  debent 
io  fpecie , alias  non  probuent,  quia  genus  paiit  ob* 
6 rcuritatcmtvtpeceuiQ, 

CON- 


lofephi  Mafcardi 
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ARGVMENTVM. 

Quomodo  teneatur  locator  culparo  cafus' 
fortuiti  probarcj&quoufque. 

iVMMARIVM. 

1 Lncator  tfftttar  culpam  cafus fortuitiprcAart. 
Contr.num.i. 

j Locator  mn Jolum  temtur  culpam  cafus  fortuiti probartf 
ftd  eti.tm  cufpam  certi^i^  determinati  hominis. 

4 Conducor  non  tenetur  de  incendio^etiam fi  locator  probx 

ret  conduSiore  domr  fure  admifijfe  no^is  tempore  mi» 
nores  z 5 .annis.  Et  cur. 

5 Conducor  non  tenettur  de  incendio » etiam Ji  locator  pro» 

baret  sUu<i fusjfe  commijfum  ah  vrto  certo  de  fatnilia  d 
duUoris.ij  mr. 


rc  culpa  ccrti,&  dctctminpti  hominis,  etenim  fino<i 
probaretur  culpa  certar  & Jererminar*  pcflbnar,ft- 
manerer incertmidotdcnc  icquicondcmnario non  ' 
pofi'cr,vt  per  Balind.c6r.44»'’*^i-**  Affli  Jcc^r. 
nu.4-Anch.conr7i.fcquiturIaCin  d.l.fi  quisex  argg 
♦ tarijsjS.fi.col.fi.&cfTc*  communem  opinionem  tc- 
ftaturRol.i  VaJ.conr7VP<?ft  numS-verl-primnlls 
ver6.vol.2.Fran.Tuiza.inicr  communcsopjnioncSf 
q.i85.nu.i5.infidcou.id.&  17*  in  ficuiuieq. 

4 Secundo  amplia  i vt  non  reneatur  f condu<3or,  ct 
fi  locator  probarer  conductorem  dimifufe  indomo 
nodistempore  minores  15. annis,  nam  obid  non  vf 
cOc  in  culpa  (altem  lata » vel  Icui ; ira  vt  teneatur  de 
incendio,  quainuis  didiminores  minus  diligenter' 
ignem  cudodicrinr,  quia  confucucrunr etiam  diligd 
tcspatrcsfamiiias  haben’ familiam  in  domo  tam  mi 
norcm.quim  maiorem, vt  de  caqui  dimilcrat  in  do 
mum  puerum  ar.  annoru.de  duas  pucllasduodccifQ 
annonim.cdfuluit  Anch.d  conf.jpS.  quod  proegic» 
giodidorcfert^dc  rcquinirlaf.d.l.  (i quisex  arcula- 
riis, SJi.in  fi.tF.  dc  cdcn-diccnsfcita  obtinui  flem  ci- 


<5  Condu£ior  tenetur  de  incendio,  quandirinter  locatori, 

• conduSiorem  conuentumtjfet , ne  in  domo  fanum,  aut 

p.alt.t  ponatur, & ntbilcmtnus  condu^Iorpofuit,  deinde 
cafufortuito  ortum  tji  incendium. 

7 Conduiior  nuUaaUscutpa  probata  tenetur  de  incendiOf 
quando  illud  continpst  eae fsflo,  vel  culpa  conduUorit, 
licet  adhoe  ordinata  •,  vt Jiab  inimicis  conduUoris 
immiffum Jit  incendium  in  domum  locatam. 

t Culpa  alicuius  dicitur  euensre , quod  obuenit  ab  inimiciSy 
aut  propter  inimicitias  sp/iui. 

j T fcncturtculpacalus  fomiitipro*^ 

L^UVi,.ciLVJI  barc,  ita  confidendo  rdpqndic* 
BaI.conf44r.per  tot.voI  t.3c  probaiurcxgl  inS.pr* 
tcrea.in  vcr.debct.lndi.quib.inod.rc  com.  oLdigacx 
qua  infcrtur.furtumdc  incencL^n  nonpro:lumi  fa- 
dum cx icui  i'ulpa>(cdcx  IcuiWnn.i  .quocirca  cum 
in  contraChi  locationis  3c  condudionis  agatur  dc 
vrriufq;  contra iicntium  commodo , 3c  proprerca  no 
teneatur  condudorde  kuilllma  ciilpa,!.  fi  vt  certo, 
$.nifnc  videndum. 3nbi  Bar.ftkominoda.cocludcn 
dutn  vidcqir  hdc  opinionem  efle  vetiorem  ,proqua 
etiam  conUiluit  Aiichar  incof./4S.pcrtot.&  Alex. 
conf.74.nu.j.voi.6.vbi  fcquiturgl.d  i.fi.  idem  Alex, 
in  l.fi  ciuiscx  ai5cmariis,ipra:toraif,nu.i5.3c  7. 3c  ibi 
latipollcitato.scol.fi.ft.  decden-  Mardi,  in  mb-  tF.id 
l.Corncl.cie  fica.nu.r  1 ?.in  fi.AtHdeci.57.port  num. 
7.Rolan.AVaLpoll  relatos, conf  9). nu.it. volivbi, 

• quod  Alex,  dcalii  "communiter  hoc  tenent  in  1.  do- 
mos,ff.de  Icg.  I addi. ad  Ang.dc  M.ilcfi.  in  gl.  incen- 
diario,in  1 .addir.verlinam  Jicci  dicatur. 

Contrarium  nmen  t vf  dicendum , cum  in  dubio 
incendium  prxfumaturcontigiflcculpa  coducforis, 
J'.  ;.§«!.  (f.de  orti  pnc.l.  Ci  vendita,  ff.de  peric.  3c  com- 
niod.rci  vcn.vbi,  quod  picrunque  incendia  fiunt  cut 
pa  inhabirantiu.Marf.in  1. 1 .nu.  ira.  ft^ad legem  Cor 
neliam  delica.  3c ideo  ficodu^or  velit  fccxcufarcv 
ncccile  habet  probare  cafumformitum, citra  cius  cui 
pam  cucniffc  , proquofacittex.  1.  fl  quis  fundum,/. 
Impcraror.ff.loca. Scita  Bal.fibi  parum conftansco* 
Juiuitmconf.  148. 3c  149.  vohi.a.  3c  hoc  idem  tenet 
Arcc.ind./.ptartcrca.  i nrti.quib.mod.ee  conir.oblig. 
vbi  dicit  id  de  fado  habutlfc  Fcrranx.qucm  (equitur 
ibidem  Bdlo.nu.  tq.dc  15. 3c  videtur  dc  mente  Barr. 
in  l.fi  quisex  argciuariis.$.an  vero  h3crcdi.nu.4.tf.dc 
eden.  vbi  in  ijs.quat  non  Iblcnt  facile  cuenire  ablquc 
culpa, vt  in  furto  incendio,  3c  fuga  feruoru,  mii  pro- 

* bcturcafiis, culpa  pratliimit  cum  quo  Doct.*  cornu- 
nitcrtranfirc, fidem  facit  Alex. conf74.nu.a.vol.6. 


uitate  Cremona,  fcquiturFianc.  Turza.intcrc6nnt- 
Dcsopinionc-s,q.i$5.port  nu.  i6.vcr(i.  addit  infuper. 

5 Tertio  amplia , etiam  t fi  locator  probaret  incen- 
dium fuidecommifluni  ab  v no  cettode familia  to- 
dudoris , adhuc  enim  non  tenetur  conductor , nifi  i 
conduefore  ille  familiaris  deputatus  fuiffcc  adign6 
curtodicndum.pura  ad  coquinam, licet gl.inl.ne  qd. 
ff.de  inccn.rui.naufrag.alitcr  voluerit,  pro  quo  facite 
quia  paterfamilias  non  tenetur  de  fafto  illius, qui  ex . 
tr.i  oiHdnm  fibi  commifTum  aliquid  facitd.fl  fcruu$> 
$.li  fomicariusiff.ad  legem  Aqmliam.I.lI  extraneum 
d contrario  faifu,ff.loca.3c  Mi  vendira.  if.de  paic,3c 

* commo. rei  vcn.3c hanc  cfTc communem  "opinio- 
nem fidem  facit  Sal. inl.qux  fortuitis, poft  nuin.7. ei- 
de pign.adio.  3(  ideo confuluit Ana. coni.  7i.qtio4 
etiam  Ii  probaretur  per  nuru  condudoris  immtiVuQ^ 
fuifle  ignem  in  domum , non  teneretur  condudqo 
quianurusnon  crardeputata  ad  ofHcium ignis, (cd 
ad  educationem  liberorum,fcquiiurRol.4  Vai.  coli 
pj.portnu.ir.3c  ii.vol.i. 

Primo  limita  conclulionem  non  procedere,  qui-  ** 

6 dofinter  locatorem  & condudlorem  conucnrum 
cflct,nc  in  domo  focnum,aut  palea, poneretur,  5c ni- 
hilominus condtidoppoluir, deinde  cafufortuito  oc 
tum  crt  incendium , tunc  enim  etiam  nulla  prob.na  > 
culpa  condudorrcneTur,l.videamus,$.fi.  cum  1.  fcq. 
ff.loca.Sal.in  d.l.  qux  fortuitis, im-9.  in  fi.C.  dc  pign* 
adio.Vcroncn.dclcr.rurt  prard.c.44.riu.2.3c  J.. 

7 Secundo  limita  non  procedere, t quando  coutigtf 
ieccx  fado,  fcu  culpa  condudoris  Hicetadhocnoa 
ordinata, puta,  quia  incendium  immilfum  eff  indor 
mum  locaram  ab  inimicis  condudoris,  etenim  tunc 
nulla  alia  probata  culpa  condudorrcncrunl.fi  mer- 

8 CCS, §. culpa:, ftdocari. vbi  culpa  alicuiu-stdfeucnire* ' 
quod  obuenit  ab  inimicis,  aut  propter  inimicinasip 
fius,tacirrcx.l.pcn.in  pnn.lffol.mat.sal.d.l.quifoc 
tuiris.nuin  p.in  li.Cdc  pign.ad.Hinc  dicebat  Bir  «p* 
qui  cmif  a ciuirarc  pcdagia,vcl  gabcl  las,potert  pcic- 
teremiflionem  Iciuitatc,  fl  propter  guenam  fadana 
ciuiiatiab  inimiciseius,vcduram  exigere nou  po- 
luir,  fccus  fi  ab  inimicis  vicini  fui,  vr  per  eum  in  d.  /. 
cui px,  vbi  quod  ita  dc  fado  confuluit,  3c  in  l.cotciu- 
S.quia  maximos  ff.de  p«blica.num.7PauldcCaftiv 
d.^.culpar,nu.a.  dicens,  quod  ille  textus  ad  hoefem-. 
pcrallcg.imr. 


Retenta  tamen  priori  opinione,  quod  locator  re- 
neatur probare  culpam  Icucm  ad  hoc , vt  concludor 
3 icnwtut  de  tafii.  Amplia  vtctumtfncaturlptobil- 

crO.Y- 


V i(  M )>'| 


'jr* 
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ARGVMENT  V m. 


Prob-itionem  loci , temporisvc  quando  fuf- 
ficUt,vci  non  fufficiat  producere. 


tVMMARIVM, 


Locipnbationtm fimpktitfrprodHten  nS fithtft,  quada 
fgai  non  fji  punibiU  in  qualibet  pane  lost,fid  in  parte 
Uwitata^uod  infirtur  tM  quajitunem  flatuiariam. 
Ttmpore  coinpetenti , -vel  probibuo.  faSium  debet  prohan, 
quando  non fufficit fadfum  ejle  qualibet  pane  lemporii 
LoeujqS,iPqiiOprobrtur  tutus, ty  non  tutus,  nmtjjiut. 


Menoe*  dc  arb-iud.  caf.;99.  in  prin.&  dixiniusliipri 

5 in  concl.Dilapidatio.&prcfiimiturec  ticnjpcrbUf- 
phcmarc.vtpcr  Pcr.Gcr.in  Iingul.8?.  rcnemenri.de 
quo  diximus  etiam  liipri  in  concLBIalplicmus. 

Sed  ad  duo  aduerte,  cum  vis  probare  aliquem  cfl« 

6 luforcm.tadefFcduillumatertimonio  repellendi. 
Primo,q>  non  tuflicit  probare,  quod  aliquando  lulc- 
rlMcd requiritur, ij>  litcofuctus.  Sccundo,q>fucritlu- 
iortpcdcpo/itionis,  alias  non  repelleretur,  optime 
Dec.1nalleg.conf.i63.nu.1p.cum  Icq.  licufi  eriam  fi 
alioquicirct  bonat  vir«  & fam^',vt  ibidem  Dcc. 

Limita  tn  hanciplam  conciulloncm  minimi  fibi 
Vcndicarc  locum  quando  efletprobadus  ludus  cum 


taxillistalfis,  tquia  tunc  admittitur  probnriocriain 
per  barros,  & lulorcs,  tanquam  peritiam  artis  habea^ 


T OPI  P*^i’''*^ionemtfinipIicitcrproducLi,qn 

faihim  n6  cfipunibilc  in  qualibet  parte 
loci,fcd  in  parte  limitata, no  ftifficcre.docnit  opri mc 
Bar.in  l.matrc.inantiq.lcd.nu.8.Cdc proba.  3c  in  1. 
non  folu,§.ledvt  probati  poflit.  dcnou.ope.nun.vbi 
tcftat,fc  alias  rclpondifle  ad  qdnem  cuiuldam  lla  tu- 
ti,quo  cauctur.nein  quibulda  pratishommes  poiset 
pafiuati, intra  terminos dcfignatos,6c  contra  quenda 


tcs,ita  Sal  .in  l.ca  quidem.C.dc  accula. 

..  M 

CO^  C LVS  l 0 DCCCCXCIX. 


ap,gvmentvm. 


accufammftiittmdcduclum,&  probatum limplici-  n.  -n.  j rc  r 

tef,illum  in  dictis  pratis  animalia  pauidc.obidqt  c6  Aiiertioni  (nagiitrUtundum  eUe  fuper  peri- 

, , ^ . ..  tia fui dilcipuli,  Magiftri qualitatem  pro- 

bandam cflc.cu  m non  prjefumatur : & ob 


demnarionem  lequinon  potuifie,rndirpcrgl.in  d.§. 
Icd  vt  probati  pollir,&  per  l.de  pupillo,  Ii  qui  nuciat. 
co.de nou.ope.nun.ad  q>  ecallegattcx.in  i.  i.in  fi.cu 
1, lcq.tf.de  ioccn.rui.  naufrag.  cx  quibus  infere  ccia  ad 

2 quaefiionem  de  temporc:qn  enim  t non  fufiicit  fictu 
efie qualibet  parte  temporis,  debet  probari  fadtum 
•tempore  com  petenti, vd  prohibito, tcx.ind.l.  matre, 
vbiopi.fiar.6c  Bal.C.dc  piob.dc  quae  congerit  ind.li. 
fcd  vt  probari  pofiit. 

2 Locus  t quando,  5c  quomodo  ptobetur  tutus  6c 
non  tutus, vide  fupti  in  conclufionc,  AccclTus. 


id  qujE  probanda  fint  a magiftro,qui  per- 
culfitdifcipulum. 


S V M M A R'l  V M. 


1 M a^Jiri  quijint  votandt. 

2 A kIM a^iflris  qua  requirantur  in  docendo. 

i ^gtjiris  difespulorum  probitas  improbitasti  aferibitUT. 

4 Qnaitfsna^i fler, talis  difcipulus. 

5 Ma^Jier  malus prafumitur,Ji difcspulus fit  malus. 


6 Magifiri  ajfertsoni Jiatur  cum  suramentode fidentia  iyp 
Jus  dijcipuli. 


C C LVS  l O DCCCCXCVlll. 

ARGVMENTVM, 

Ijuforem  a telbraonio  dicedo  repelli, & qux 

ptobada  fint  ab  eO,qui  velit  luforem  a re-  9 ^Sytagi/lrumfitdicenti,opuseflquodprobH,  fi  negetur. 
ftimnninrpnpllnr#»-  loMagifitr,qxijpercuJnd,ftipuium,debetprol^^^^ 


peritia 

7 ,!Magfii'r^oteftejp tefiisin eaufitfiui difiiipuli: 
S ,^agifh'i  qu.ilitas  non  pnefiemitur. 


ftiraonio  repellere. 

syAfMAR.irM. 


j Lujorts  a teJUmonio  repelluntur  profert im  in  eritninalib. 
Z Lujbr  dicitur  criminofiui. 

^ Lujbr  dicitur  turpem  vitam  agere. 

4 Ex  Ludo  injurgtt prajumptio  dilapidationis  bonorum.  > 

5 Lujor prajumisur fiemper  blaipbemart. 

6 Lujbr  vt  quis  ad  boc probA,  vt  a ttfiimonio  repellatur,  no 

Jujficit probare,  <p  aliquando  lujeritjid  rtqnsrit,  quod 
Jit  conjuetusydci^e  ep  fuerit  lujbr  tempore  depojittonis. 


temporis  tjfit  magi/ler,<SX  perctijfiis  difcipulus. 

1 1 Jtdagifiris facultas  ejl conctjfa  corrigendi  dijdpubi. 
izAIagiUer  ntgligensdijctpulorcorrigere,mortaliJefie  pecca 
toaftringit.^ 

1 3 MagiJiro,quidificipulumptrcuJIit,  qua  fint  .xrtttuhnda, 

fiyprobanda.  ^ . 

1 4 Quilibet prafumitur  facere  ex  caufia JUet  licita..  ' 

1 5 Dolus  hon prafumitur  tn  magifiro. 

1 6 Magifier  tenetur  de  nimi.i  fauitia. 

1 7 xlAlagiJler  clericus  incurrit  irregularitati Ji  ex  corredia- 
nedifcipetlimorsjeqstatur. 


Luforem  lufijfe  cum  taxillis faljis  probatur  per  barros  ,iJ  i8  Magifier ferrodifcipulum  percutits,  prafumitur  in  dolo, 
luforts, tanquam  peritiam  artu  habentes.  j p Magifier  clericum  difiipulampireutiens,  nS  poteji  diei  in 

ctaijji  excommumc.vionem  probatis  probandis. 

T iifXrpc  i tefiimoniof  repelli,  maxime  in  iQ,lMdgiflcrcltricumdifctpulum,Jiuti>ifacrisJiutinmi- 
^ V * ^ t C ^ criminalibus  fciiptu  rcliouit  Lail  noribus  ordinibus  confiitutum percutient , non  incidit 

excommunicationem  fprobanda  probet. 


criminalibus  Ictiptu  reliquit  Lan 
£ran.dc  Oria  in  c.quoniam  contra.in  vcif  tcltiu,coU 
46.in  fi.de  prob.Sc  Alcx.inconf.jx.col.f.vcrf  lcdc5 
fiat,vol.s.Dcc.inconf  i6/.nu.ip.  qui  loquitur  et  m , 1 
caufa  matrimoniali.&  Craii.incofidp-nu.j.&Nep. 
dcMonr.Alba.inluotracl.dctcfii.num.is.  6c  19*  6c 
Graman  conf.35.nu.^9< 

z Et  nimiru,quia  lulbr  f dr  criminofus,  vt  dicit  fiar. 

^ in  prooein.Digeftoium.  & Ludendodf  t turpem  vi- 
tam agcre,rccundum  Hofi.in  fum.tit.  dc  exce.  prarla. 

4 6ccxliido  inliugittpfumptiodilapidationis  bono- 
ru,pcr  fial.inauth.qi  locu1n.coL2.vaf  10.  quxTit.C. 
dc  colia.bonoru  ,6c  fieiu.in  conf  23ajiu.3<vol.3.  Sc 


Vibuspnccipuatcura rerum  .inquit  P.iu- 
lusin  i.quib-prccipna.ffde  vcrb.dc  rcr.fig. 
incumbit,  6c  qui  magis , quam  exteri  dili- 
genti Ai,3c  folicitudinc  rcbus.quibusprc- 
funtdcbent.him.igiftri  appellantur.  Qiiinctiam  ipli 


niagifir.'itus,fubiungir  luriiconf  p deriuationc  a ma- 
gillriscognomin.mtur.Vndeetia  cuiuslibet  difcipli- 
nxprxccptorcsniagiftros  appellari  i monendo, vel 
monfttando.hi  prx  ceteris  regimen  habent,!,  i .Si.ma 
gifiru.  ft.  dc  cxttaor..cognit.  6c  quafimaiori  liint  Oa- 

tionc. 


Digillzed  by  Qoogie 


lofephi  Mafcardi 


tionc.vt  ait  gl.in  clcm.i.in  vcf.  doflorarus>  co.  tir.dc 
X tnngid.iSc  Hon.pleneinrum.ciufd-titu.aquibustin 
docendo  exigitur  folertia, fides, &rdcnria)teftc gl.in 
d.l-Qbiis,vt  optimis  moribus, 5c  doctrina  difcipuios 
5 inftriicre  pofTit, quorum  probirastiinprobitasq;ma- 
. ximemagiftroalcribitur,  vtdc  Diogene  Babylonio 
fcribit  Quintilianus,  Alexandrum  iam  Rc^cm  vitia 
ab  co  accepta  rctinuiflc.  ‘ 

4 Hinc  dici  folct,tqu.'ilis  magifier,  talis  difcipulusi 

5 &econtra,q>  magifter malus  prxfumaf.t  11  difcipu- 
lus  fit  malus, 24.q.  i .ca.  cu  beatiffimi,5c  teftat  Luc.dc 
Pcn.in l.qu5admodu,nu. i79.C.dc agri.  & cenf.li. 1 1. 

£t  licet  ex  laude  dilcipnli,magifiro  lausqua;rat,& 

6 ex  dcdccore/ledecus:rcceptum  tn  cft,2>  magiftri  f af 
Icrtioni  fieturcumiuramentodefeientia  ,&  peritia 
difcipuli  lui,vr  l.nemini.  Cdeaduoc.  diuer.  iudic.  8c 
probat  Spcc.de  proba.§.?.vcr.quoquc,  & habetur  in 
authcn.habita.C  ne  filius  pro  parte. 

7 A mplia  hoc , f vt  non  €t  putetur  fufpeftusteftis  in 
' caufa  eiufdem  difcipuli,vt  voluit  gl.  in  c.i.  duodeci- 
ma,quasfiione  prima.idem  tradit  Nel.  in  rrada.de  tc 
fiibus,  nu. 3 1 .quod  placuit  etiam  Bald.in  d.l.ncmini. 
C.dcaduoc.diucr.iud. 

8 Huiuiinodi  autem  qualitas"!  magiftri,cum  extrin- 
Teens  aducniat-non  przfumitur,arg.  eprum,  quat  not. 

' Dodor.in  c.innotuit.  de  eo,  qui  fiir.  ordin.  fufccp.vt 
cti.tm  dccifum  elt‘a  dominis  Rot.in  decif.84.de  pro 
bar.in  anriq.&  tradunt  Bar.dc  Dodo.  in  l-fcicndum» 
fF.dc  verbooblig. 

9 Et  ideo  dicenri,lc  ihagifirum,tfi  negetur, opuseft, 
q>  probct,vt  alidsd  nobisdidum  eftin  verb.Abb  co 
clu.i.nu.2.  dc  per  Ror.dcc.349.in  antiq.vbi  habetur, 
quod  probari  poterit  per  famam, habitu, 3c  reputatio 
ne,vt  m Abbate  diximus  in  d.concl. 

jo  Hinc  infert,  q»  magifter,!  qui  perculllt  difcipulfi, 
debeat  probare, q?  ipfc  tunc  rpi.s  clTct  magificr.  & per 
cuirns  difcipulus  ad  hoc,  vt  licite  fecific  cognofei 
pollit  iuxta  dodrinam  Bar.in  l.fed  & fi  quicunqj.S. 
1 1 fi  in.igifici.fl..id l.Aquil  nam  magiftristcocefla  cft 
facultascorrigcndidifcipulos.ca.nullus,  i7.o.4.vr& 
nor.Dodo.in  l.aut  fada.il.  1. ft.de  pcen.d  ini.  vnica. 
i 2 f- . de  eniend.  peopinq-  tp  fi  id  agere  f negligant,  cos 
mortali  aftringi  peccato,tcltant  Cald.  & Card.  Flor, 
in  c.cutivc*  iuiundo.de hsret.  & Alcx.conf  7t.li.3. 

illud dcclarandoampliabis,  vt  non  fblu  probate 
1 3 debear  fc  magi  ftru,t  vaum  ct  animo  corrig<!di,mo- 
ncndi,&  docendi  fecilTc,  vt  placuit  Bar.in  d.§..fi  ma- 
gifier.&  in  cof  i04-vifis  rcftib.examinatis,  hocaut€, 
vt  ibi  docet  Bar.  probabunt  tefiesdeponites  id  ftidu 
fuiflciniprodocendi,fiueinftruendiadu,autd{jcor 
rigebat, 9 deliquerat  difcipulus.  concludcndu  igitur 
. di  magilltu  articulare  dcbcre,9  tunc  monebar, cor- 
rigebat,vcl  inftruebat  eu,  vel  9 difdpulusdclinquc- 
bar.  hoc  idem  fcquitur  Arcr.innad.malcf.  in  verb. 
admenauir.  verf  quid  autem  fi  pater  cum  prxfumac 
pcrculliirc  difcipuludirciplinaecaufa.cum  quilibet 
i4*t  pra-fumacur  facere  cx  ca  libi  licita,  atg.l.  merito. If. 

' pro  I0C.&  in  terminis  de  corrigente  famulam, & do- 
mellicain  tradit  Alex,  in  confyj.  in  prin.vol.  j.prae- 
1 5 fertiin  cum  etiam  generaliter  in  magiArof  dolus  no 
prsfuinitur.tefte  Bar.in  d.§.fi  magifter. 

Hac  tibi  funt  declaranda  non  habere  locum', quo- 
ad ad  culpam  in  quam  incidit  magifter, ffi  non  kuiter» 
& moderate  difcipulum  pcrcutiat,vt  traditum  etl  in 
d.^.li  magifter,  in  fi.  tenetur  enim  alias  de  nimia  fx- 
uitia,vt  ibi,  5c  in  l.item  quzritur,  §.lulianus.  tf.  loca, 
liectadolocxcufctur.  • 

1 7 vmde  fir,vt  fi  cx  clerici  f magiftri  corrcftioc  mors 
difcipuli  iequatur,  claicus  incurrat  irregularitatem, 
iuxta  ca. presbyterum,  dc  homicidio,  ita  fenfit  Paul. 
Borgafdeirrcg.par.6.tit.dehomicid.nu.7.1icctcniin 
daxei operam  rei  Iicitx,non  videtur  taiucn  adhibuif- 
le  debitam  diligcntuoi. 


Secundo  loco  velim  declares,  quod  diximus  doffi 
1 S non  prjefumi  f in  magiftro,non  procedere, qn  ex  "c- 
nere  inftrumentiprxlumi  aliter  poflet,Vt  quia  pcrcuf 
filfet  ferro, iuxta  fentCtiam  Bal.  per  illum  tex.  in  d.§. 
fi  magifter, cui  accedit  AIexan.ind.conf75.verf  pro 
hoc  bene  facit , fed  tantum , quando  vfusfuitinftm- 
mentoconfuero.vtfliniculoquadrupiicatoyvtacci- 
dit  in  cafu  Alcx.ind.conf  vcl  quia  capto  per  auricu 
^ lam,ci  alapam  infUxifTcttyt  in  cafu  Bar.in  d.cof  104. 

. vcl  etiam  forma  calcei.d.S.fi  magifter. 

•19  Ampliantur  modo  fupradidaf  omnia  procedere 
£r,fi  pcrcufluscftet  clericus  difcipulus , nam  probatis 
qux  fupra  diximus , non  poterit  dici , quod  magifter 
inciderit  in  poenam  excommunicationis,  vt  probat 
cxc.cum  voluntate, in  fi.  defent.  excommuni.ficCt 
traditum  eft  in  fum.  Pifanel.in  vcrb.excdmunicatio. 
1 i.S.cafti  8.&  c.  i.dc  in  c.ex  rcnore,co.tit. 

20  Idfubamplia  veru  m eflcffiuc  fit  inia  eris,  fiue  in 
minoribus  ordinibus  conftiiutus.c.cubcatus,4s.dift. 
&ibi  glo.fic  etiam  cenict  Abb.inc.vniuctfitatis,nu. 
4.de  fcnt-excommu.  vt  & confirmatur  cx  fum.  A ng. 
in  verb.cxcommunicatio.§.i.num.p.FrancMaic.iA 
dcci.Dclphit1.877.  vbi  dehac  naateria. 

CO^CLVSIO  At. 

ARGVMENTVM. 

Quo  pado  probcl  magnanimitas : & in  qui* 
bus  confidat. 

SVMMARIVM. 

t tlMagnanimitas  probatur  txmagmt$tdine  adificiorum, 
iycur.  ' 

2 Magnanimus  vtrfaiur  cires  magnos  bonom. 

} Magnanimus  qui  Jit  y^nu.^. 

5 agnifitus  qualem  domum  bahtrt  debeat. 

‘ Magnanimitatem 

nexdificioru,not.  ^ar.in  1.2.adfi.  C.dcprxd.&  com- 
mun-rcb.nauicnl.li.  1 o.nam  cfi  magna  xdificia  fiant 
magno  cu  fumptuicx  his  quis  magnanimus  pnefumi 
• tur.dicit  Io.de  Plat.ind.l.2.in6.no.Franch.Luch.m 
trad.de  Fif  Secius  priuilc.§.p6titaq;  imponi. nu. 27. 
MartiLaud.intrad.de  prin.q.334-Ant.Corfct.intra 
da.dcjjotcft.reg.iny.par.S.fccundoquxro.nu.s. 

Hicth  velim  aduertas , q>  liccr  magnanimittis  cir- 
ca magna  vcrfcf,vt  nomdipfum  arguit,  non  tn  circa 

2 fumptusifed  circa  honores,  & f in  oppofitu,  verfatur 

3 magnanimus, q cft,  q magnisf  eft  dignus,  & magnis 
dignu  fc  cenfet,vt  declarat  Arift.Iib.4.Ethic.c.  3 qua- 
te cu  magnitudo  xdificoru  fumptusmagnitudincin 
refpiciaomagnifictri?  virmt{ proprie  magis  ,pbabir, 
qcft  circa  pecunias,  fccxtcnd&adsuptus  in  magnis, 

^ 5cdiuduraturislhifq;libcralitati  magnitudine exu 
bcr5s,vtaitid5  Arift.li.4.Ethic.c.z.adq>faciuttradi 

4 tapctB0er.inq.ty3.in  1. par.  magnifica  dicens  t qui 
magnos  facit  mmptustmawi  vero  ,5c  honorabiles 
fumptus  maxime  exiftut.q  Dcoru,Hcoru«ipublic? 
ve  caufa  fiunt;dedicationps,  exrtudiones , facrificia» 
ludi,  xpulum  public(5,priuatx  nupti? , hofpitfi  fufcc* 
ptiones,  munera,  hmoi  :cti5  ?dificioru  magnitudo; 

5 nJmaguificus.&doinutdcccfcrcxtmda  habere  de 
bct,&  cos  fumptus  no  ad  fc  iplum , fcd  ad  publica  fa- 
ccrcfolet.cx  codS  Ariftot.  loco  citato.  ?diticia  vero 
dccCtcr , & magni  fice  exttuda  ad  decorg  pubi  icu  ci- 
uitatis  maxime  ptin£t  I.  ptor  ait.  §.hoc  inrcrdidu,  ff. 
de  opcr.nou.nunc.l.fi.fF.  neqd  in  loco  publ.1.2.  C.de 
xdic.priua.ppquod  plura  funt  in  cisfingulariacofti 
tuta, de  quib.  per  Io.  de  Plai.in  d.l.2.in4.  notab.  Cd? 
pcxd.&  commu.icb.aauicui.Iib.  10. 
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Quot  modis  ^ius  alio  maior  probetur. 

^VMMAtLrVM,,-.-  ..* 

^ i^aioritstitvarUtxceptio. 

3 Maioritas  aut  atathnyautjlati&amiaut  coniithrumptr 
fonanipieit. 

j Maioritat  ptrfoMU  tx  quatmor  prouemt,aut  txdUatqtf'' 
aut  tx gmtrii  Hobilttatt,  auttx potftia,  aut  ex  bonort. 
^ Dtuttnomm  pojp  dici  prineipetytj"  in  ets  babtre  locum  - 
cltm,\.dthapuf. 

5 Fifutiiaobediuntomnia. 

6 Diuitu pauperibus  ad  bonortsy^  magi  {iratus  eonfequtn 

dosprafiruntur. 

7 iyiaituss  coieris  rebus proponi  debert,quorundam /hia.  i 

i jyiuitiasiy  ftobilitatemqnqae  inter Jieipenfarii  S"  »u.^. 
ttsJUaioriiattm  probariix  nobilitate. 

ii  N obilitas gradum  adjfcit. 

ziCanonicus  maior  altero  nobilstate proponendus  ejl  etiam 
s.  prius  reetpto. 

M Ttfii  nobili  quam  igstobili  maior  fides  adbibetur. 

14  7“ efits pauci  nobiles  multis  ttjlibus  vilibus y et  rujlicis  funt 
• projirrstdi. 

X'5  Tefits  igstobiltspro  reo  deponentes  proferendi funt  telli- 
: bus  nobilibus  deponentibsu pro  aJjore. 

16  Laicorum  tejiimonium  proponitur  te  {limonio  elericorS, 
tum  illipro  reo,  bi  pro  a^re  deponsmt. 

Ty  Ippbilis  vox  in  eleiiionibus profertur  ignobili. 

1%  Nobilis  vox  in  eleiiionibus  beneficiorum  indignitatum 
teebfia/liearum profertur  ignobili, 
s 9 aior  alius  alio  probatur  tx  amicorum potentia. 

30  Maior  alius  alio  probatur  ex  bonort, 

3 1 Parentum  teftimonium  licet  in  matrimonio  contrahendo 

recipit, tH tunc fuSpeiiUreddtiur, eum  inter diustf  in 
: pauperi,  inter  nobilem  & ignobiles»  efi  contrahendum. 

32  Parentum  tfiimoniu  non  redditur  ftifpe6lfi,in  matrimo 

nio  contrahendo  inter  diuitem,  in  pauperem, inter  nobi 
Itm  in  ignobilem , cum  busufmodi  maior rtas  proucniit 
aut  tx  diuHys,  aut  ex  nobilitati  efi  modica. 

> \if^  f vcrbfi,vt varia fignificarc  fo* 

'VWl***^*  let,itaetiSdnoftns  variis  mo 

1 dis  accipitur>f  Hc  ordinis  maiohratem  cdildcraocre, 
‘Ttin&ftatuimus,  de  maior,  dc  obedien.  nequoq,-  di> ' 
'gnitadSj^in  c.dudum,dcelccfic  fiefene^tis,  vetn 
riiunper.fT.de  iu.immu  t^o  in  loco  I.  C.fene^uti  ho 
flpittcdiibitoseimlicanstin  hxc  verba  loauituir.  SS' 
pieriodoitate  noitra  feneftusvcnerabil is  niiti  & pe* 
ni  cttndcm  honorem  fenibus , & magiftratibnsnia- 
'kxts  noftri  impenderamiocrat  & apud  noftros  pnelft 
«iDoiSticttadminiftrationis  maioritas,  vf  in  (.trirmif 
-liUiedcd.confecrahohiset  niaiontatcm  >apud  eof- 
dem  imeairceftjVt  in  c.aqaa.  de  confecrat.  ecde.  &; 
ftefiognlas.  roaioritatisit^asin  pfentia  rectiendo 
tps conteri,  diasmaioritatis  fpedes  on6ex'his  m6 
«X illis teb.  'jdKaicntcs,  noftri  dirqaiitrecifiieucre, 
vt  tradidere  Alb.in  fuodi^liain  vetb.  maior4e  nta- 
iocitu,  At  Abb.in  ca.ftataimos,  de  maio.AQobed«vbl 
1^ei.in  nibAcidS  Fel.lcfup  eo.de  teft.  Sx.  lol  Lecirkx 
in  traede  Piiraogoiiai.  lo.  & i rdc  hisaftt  ftgillatilh 
diem noitri  nunc  non eftinftiniti,ied has (ubeCMa  ‘ 
gnaram  giWra  redigendo, de  eiidcm  diflcrerhus.  >• 

3  OminMaqinaaioritas't|aucaetiatt,autftatura,  aut 
conditipiiSpmonar  rcTpiot.  Aetatis  maioritas pdpi ' 
•iimf3i|^||aaeioobis  late  in  ifitatiscdclurtonib.rn]^ 
riUsfantibndita>.vbiad  iatietatequo  pado  probetur 
' AetaldiienAu  eft»  ftaturac  maiocitatC  hobloco  omit 
■ tendam  doxi^ftfous  hic  non  iit  Iocas.Tenia,  quae  in 
-nOditionispeifanaedirquifttione  tota  dft,libetcratn- 
plcc^OfiinrogiM»ad^prsiduaoto  pcobatiootsi&iUt 
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tutu  ^inct.&  cx  cui  usinueftigarione  dignofeit,  qiia 
rationcquisalio  maior,  miuorvr  iir,(um  ct,quia  oni 
nes  alias  maioritatisibrrnas  nuper  adiludaspterhas  • 
duas  poftrcmascomplcdif.  Ex  hac  vero  maiorititis 

$ -forma  quatuor  f modisquempia  alio  maiotecire^ 
bare  porcrirnus,aut  cx  diuitijs,  aurex  generis  nobtii* 
rate,autcx  poteria,nurpoftrcmocx  honore, g>  aut  ex 
diui  tiis  alius  alk»  maior  {wobef  ,apcne  ^bat  cotcxiiti 

* d..c.riiper  co.il  2.  de  teftib.  vbi  * communi  coicnfu  id 
tradQt  Icribcntcs , huc  iride Ipcdaflevifus eft  GuiH  i’ 
Mote  Laud.in  elem.  x.  debaptif.  qnc  ibi  l^flert  Card. 

4 Flo.inq.didum  voluit, Ocsdiuiicst dici  pollcprincti 
pes, adeo  vthic  locu  habeat  d.clc.i.loqucsidc  prino 
pib.a  rg.c.ocs,dc  ma  io.&  obed.  & cliis,q*  habef  apUd 

5 Ecclcliaft.  xo.  q>  fcilicct  pecunia fobediant  olaVad 
idc  ptiuct  l.C-rhliitn.in  l-rcfcripto.  in  prin.  ff.de  mo 
nc.&  honor.Si:  Imp.rcfcriptu  in  l.ad  fubcuhda.-&  ibi 
Lucas  dc  Pcn.C.dc  dccur:!  ib.  1 o.  qu  ibus  i n locis  diui 

6 test  pauperibus  ad  honorcSi&  magiftratuScofequcn 
dos  pfcrridcbcrc,ftaturu  eft, nec  alio  tendunt  eorum 

7 opi mones  ,qui  d iairi as  f careris  rebus  ppon i debere, 
fenfere, quos  refert  Tiraq.in  l.livnq,in  vcrb.facnl.G. 
dcreuocan.donar.&  intra(ft.dcnobilir.c.3.nu.>2.  > 

Non  th  pluris  liint  femper  facienda  diuilix , n3  Ii* 

8 cctignobilisnrdiucs,tnon  th  maior  erit  nobili  pau 
erc^foi  tuncdiuitia,arq;  nobilitas  inter  fc  copenfa- 
unt,ita  docuit  Bai.Id.c.fiip  eo.in  fi.de  teftib.cui  ac- 
cedit Alcx.in  c6f.209.1ib.6.fic  placuir&Spcc.  intir. 
dc  tcftc.S. i.vcrf.  icd gd  fi  vir,  & vxot.  hoc  idS  tradut  ■ 
gl.cxcerUi';  Dod.in  l.li  volutate.  Cdc  dot.promift'. 

9 Qiiod  adeo  veru  cft,  fvr  in  matrimonio  cotrahen 
do  inter iftas  duas perfonas  ,nobildfciiiccr  pauperfi, 

&  ignobilem  diuitem, nedum  indignitas, fcd  ne  qui- 
dem dilcriincn  a iiquod  cuffituatur,  vr  inquit  Tiraq. 
in  eod.tra^.dcnobil.c.20.nu.  177.  qui  hoc  idem  (en- 
fiffcSpcc.tn  loco  fuperjus  citato  tcffatur,idemqi  vd- 
liiillc  Bal.iti  d.c.ltipcr eo.in  fi.&  Alex.in  d.confzOp. 
vcrf.prartcrcapariicralfirmar.Iib.6. 

10  Pratcrca Ob nobilitare  f^iuisaltero  maiorpro-  - 
behncmincin  ignorate cenico.  & id  clarcconftat  cx 
dccifionc  ciufde  contextus  inc.  luper  eo.  vtft ibide 

* fcribentcs*ocs  ideoprobant, huc  etiam  referendus 
crt  cotcx.in  c.de  multa/  in  fi.3c  c.  pcn.de  prabcn.acq; 
c.qul  contra  pacem, 24.q.  1. vbi  gl.  & latiffimc  Bar.in 
l.i.C.dc  dignir.  lib.  u.adidetefpiciunrab  Abbate 
-tradita  in  d.c>pen.col.2.dc  pneb.Ox  a C\  n.in  l.,puidc- 
du.C.dc  poftu-arqi  ab  Hoft.in  c. venera bili.s,  in  verb. 

1 1 non  multos^fo  prab.  vbi  inquir,  q>  nobiliraslgradii 
'adi|ciar,pn6ur  cdftimttis  in  dignitate,  <5:  pibnatu  per 
><£.dudu,il  'i/dc‘ele^.&  l.q>  li  nolit.S.qui  mancipiu,ff. 
dc  adili.cdlft;aditm  et  noftra  facit,  q>  fcripfii  Doin. 
inc-Epifcoptls,  col.i.i7.dift.dum  voluit,  q^canoni- 

1 2 cusf  maior  airtto  nobilitate  praponendus  fit  etiam 

prius  reccj)t'b,idc^  5 teftinionio  glofla  infignis  confir- 
mar,in  c.fcxWfynodus,  1 S.dift.  vt  & fenfir  Archi.  in 
c.  quoniamq  eadem  dift.  ineademmctfuitfcnrcntia 
Eel.iri'd.rub.dcmaio;<St  obed.nu.x.&inc.clcriciinu. 
eq.de  iud.hoc  idem  uu^ofitate  fua  corroboraucre  nd 
'■nflllialllg^aUirtliffiiUris  interpretes, inter  quos  cftin 
nbc.ihd.e.dudfijvbict  Abb.&  Io. And.Balb.in  l.mcr  - 
mini.G.de^dnodhier.ibdiiA:  l.nobiliorin  hn.Gde 
cbiTimcr.  & in  li^lr.  in  prine.  & ibi  Corn.in 

vlt.not.C.ddmitoun.dc  legaf.  Ahro.  Corfet.  in  repef. 
cap.  gfahdiicdlljf.deiuppkn.  ncgl.  pralat.  arque  Bo- 
‘^lO^i.in  auihcn.habitakoliiolverf.fcd  fiimpta  occa- 
fiOne.C.xKS flhpfo patre.’'  :i 

■ (Juod  quidi  impliandft  hic  adeo  veru  efle , vt.f.  q 
eftnobilisdieat  maioraliero  ndT»bni,vt6tintcfti-  * 

I j monioftiffdtfWiriorindbnifate,  maior 

fides  adhibeit.vtauthoreft  AecW.in  l.^.in  verb.plA 
beo.p HIQ  texift detettib.®  gl.  tdff iu  ih  vcrl^ 

quis  dccurio.4.q: '^^anus  ftnatm  probant  Spcc;  in  ritu, 
dc  tcftc.S.  pofli^  vefb^porrb:  Bair.fo  d.L  x icol/y-^^^li 
JofipbiMqfcardi,v</t.i.  Z vade 
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vn4c  in^bio.  Cde4ignTr<lib.u.  Bal.in 
pcn.vaf.i.dico.  Cdcteftib.  vbi  aflait,  paucos  tcftcs 

14  flpbiUstJOHb>$tcAib.  vilibus»  &:cuftias«neprarfcrS 
dps,idc  voluit  Qilca.in  cpoliQ-col.^tiin  candccUdoc- 
ditinJamlardn  l.maiore,):V.dcp.4d-ct)i'<:on^nitFcU 
i{».t^.a<^ra.pot.  pcn,  deteftib.  ad  idcin  rfuliicogatus 
Dec-in  conC  }4^dic  cautu  cft  & a Mai:£.  in  coof.  6f . 
'Col.6.1i.i,vt<Sccouruluit,Cfau  inconC6aiu.a8.  .1,' 

^ l^imitandatncllhxc  ampliatio, Ire  non habcanio’ 

15  cunPtqii  nobiles  t deponerent  pro  adore , & ighobi- 
Ics  pro  rc^aig.eins/  9 huic  niniic.dicicgh  iil  ccluti- 

]6ci,dilhii.8  i.dum  tradit  jaioomm  xcAMnoniut  pt^po 
ni  clcricoru  tcftimoniocx  eo,  q^laici  deponebant  ,p 
^rco,id£  leniit  Abb.in  e.cX;litctis»col.i.in  pen.  not.de 


tcftimoniutn  admittatur , iuihen  ^i(§t9  tdinqui» 
nili  aliqua  prxeipua  ratio  aUtid  uiadcar. 

’"a‘ 


la ' 


Communia  qu£edinBc6t?m¥lae^dei  proba- 
toria mater^uvvniLkprrpiiax^  . 

s V M M A R r V M,  •. 

1 M*U Jidri  pojftjfartt  4ieimr , qui  reiji , quam poJlidHaA. 

alium ptrUnirtfertofiiU  -n  ' • 

2 Mala fid<i pofffordurntmdobdltMHtulMmex^aiui^ 

. . a frudibus ptrcipimdii.  ' r .t 

prob.vbi£rDcc  tol.2.vcrf.&illacond.dcid€  Abb.^  j ,!Alala  fidei pofejfor tripUxt^e Bal.  . .V',»’r  r : { 

ii>c.,a.dnoftra,col.vlt.eo.t,rt.&  inC.nolb:a,Col.J.VCrl‘.  4 Malafidesfitiip^pti^fumiitnftruRufi^ctibi^t-^turu 
fcd.cftdubiUjdpteflib.vbicagl.valdeinfigncdiciiySc  j ^lalajides an prafumatuf  in imot^raltbUh  w ^ . 
inc.cotenorc»coh2.vcrl.nota  vnunjodiijco.rit.&.in  6 Mala?js/idnn.  lum.tt&ormmtxtuji/lt  quoadvfittstpiiSiih' 
C.CU  P.col,vlt,Vcr.&  vide,  de  accula.dc inhacrcnrx  ijprafiripucimmdicusqu9*datqmJkiontm  frttduu.z 

. voluit  hoc  idc  Rui.tcol. i jS.col. J.yerfptcrca.vol.5 . Huius  diferimmis  rathal/i^natur,  u».  7.  v'’jt  H tji 

, •^•cundQlocoilludjdcdc  nobilitate,. 9» icilicctcx  8 dMalaJides  Honprafumaturinbis,qM*paiqmfiu»ti\  w 
.nobilitate  piaioiitas  alicuius,pbet,  tibi  champlian- 
17  d»i,fldc<>veru  cllc,vt  q cll  nobilisjvo.x  ipliiw  t in  clc- 
.dionib.precat>j;4pla<^uitgh>nd.i).icc  tclUuni,4-q 

.(icquiocuit  Bar.hidd.i.C.dcdigni.pcrdd.maiorCiin., 
piin<ibi,qutdi£*^i>^^  pccdit,lF.de  pad.&  \ii 

1.3.J.i.&  inl.obpanncn.S.vlt.cu  ibi  not.lt.de  refli. 

. Jiocidcl^bajnipliAbss>vt  et  procedit  in  cledionib. 
i8j^pr;licior4,t.|(^ig'i)itatu.ecdcliallic3ruin,ncduni 
In  dignitatibus  Ic^ularibustvrgraiiitcn  & dodeXcri* 

{pOtlntifio  cdudu^il  '•luP"  ver.d|ignitate,Sc  rbi  quo 
,queiHo(V&10'And.in  codc.vcr.  5t  Abb.  in  4-n0t.de 
ck^t.idisadhxrirLamber.  inirad.  dciur.patron.in 
44.art.iui.prin.2.par.li,i.col.3-vcrr.  noobitatetiain 
dtciu,3c  in  art.  i S.^.  q prin.^.  par.lL;. exteros  nobili- 
laiishaligncs  prxrogatiuas  .abunde  tibiluppcditabic 
.Aud.Tiraq.ind.trad.de  nobilic.fcrc  per  totum. 

Pluriinu  quoq^  valet  ad  maiorem  que  altero  pro- 
s <>,bandii  illa  qu.alitas,  | quxcx  amicoru  potentia  onc, . 
vc  mihi  tdlis  ell  Incupletillimus  Abb.  in  d,  c.  iup  eO 
ad  .adducit  contcx.y na cu  gl.in  c.cb(ticuci$,il  t.dc 
appdlat.&  9 ibi‘nqt.HoU.^£  tcx.iq  c.orHcii,dcclec.  - 
quem  l'cquunturFd,.Sc  ibi  ceteri  ienbet)tcs^dhPt:q> 

conferunt, qn.x  rndidit  Tiraqan  eo  arande  nobil.c- 
3 i.nu.383-duiHd(:iIribiramiciti!i:vtditatcs.  . . . i 
PolheiUjt  probandx  maioriiaosqualitajiltiinitcx 
2p4aonore,t  veUin,crj4:jrtUt  lu*licis  «wrncrpijluriyiris 
ciuilis  ku  ikcof.^iU}..fcUriaut  cft;4COfttiltHj?i«u<-ij|i|S,  ? 
auuJijs  honoru  gradibus  dignifali^^htiyutUlignRBi 
progatma  pirylc  kmw-rb;  dimU©i8*Jfi,quibt)»a?iq»i 


lulgcc m.iior,q  yoro  iuisppcllt^h^iteltajinsminer 

* .^icimq^  dignolCf^Vit  10  «hknrflWS  Pt>i  gpfv 

clerici, 

dl^nii:  _ . . 

v.aiv5c  extraor-U^dii 

;Jtt  qde  hx  prpb4d?i;,inaij?>riiatib.  qua^.y.«snd  (ipp 

niago^  lolcnt  anqHttSiP«rf>crti«plqnTOif<Ut»!c;tAm 

ppndcriS^atqi.moo^Piijr^^.liwaitwaTuafriniQoip 
2 1 c^craluaulo  tpa^eiim.ie4|(«n  rcdPMyiW  x.ynpfn- 
4icda  reddit,  cqjyj^iJjnij^pudt 

bl.l/c^  ignobile,  ajiorvc|^||ilipodiivw^'li3»«<^^ 

.dujV^gi  firp^pate«tp.cl¥WttaJ!f.»>W  iJJsflcpt»- 

fy/nit,cis.ida|Mi3U , vtiUi^gio^ocutp  gpmji^.l^onoris 

i,ucro  i BQPt/dfihftCirfi  c^s 

crt  apcrtili in  d.c.luper  ca  vbipt^ 

IJ  Qyod;ihPfll^tWM  y(?Hffih*i^ifcs,v5npig[.^ge4ar,ii 

aaliPjjVi 

quoqpj: 

qp.p.  UUP-.qyaJitaKs 

H^tcr  paicutmp 


•oAh fl.  iOv  '>iX 

A n r/=»ri  1 1 a rrv  pralun^tio 

./ A nesAptobauoilctdcfitcixi 

damus  nonnull.1  priasgenuatMP  ttadita  >,qad  huiqsi 
inatcrix  explicarionec6fcrunt,picicndai'uift*Pcimo 
icaq.  picieiulu  dtcii  male  liwlcipotTciroceEdcupSrhx 

1 q rcin.q  poilidet,a'd:oliu  ptiueretocnofcit.wdddc 
tradito  cXlab  Abbane.lidiligcau>nu.i  3>vcri>ego4g<|I 
ner.ilitcr  dicoiduprxlcr.p  rcx.in  oHvii^o.i4^q.x.vbi 
ait  corc.<tuseu  itatim^qui  habet  rei  aliena; eonlr^^tyt 
tiainiultuin  c(repoOcQ'or£,huicpertincnteavqilAttt 
ucrcfcrlbcn.in  l.vlt.C.vndc  vi&io-c.vJt*  ckt^laivbi 
Et  ipferextus  ftamic.oponcrcplcnbcntcln  ntilltf  pa«t 
tctpis  habuin'ccottl'cicntiarci-alicnar.lK>cidc  crJniifc. 
mauerclnno.in  c.qa  plcriq;  dcimi»u<ccch'lo.  AiuUe 
in  c.pol.dcrcg.iurand.  &itifcmct  Abb.in  c.  colulra- 
tio.de  iur.par.5c  ind.b.vlt.du.3.  vcrlinotv  gtilledfidc 
prxl'c,v  bi.gtnu.  ,'8. hoc  et  toafere  Bal.in  auth.ad.  n$(^£ 
C.dCiVlur.&  Ang.inl.i.Ced.tit.  adidcmlpcdatcS- 
tcx-in  Cvliirtdormnvde  j>rxlc.vbi  ftarutuincft  pnllcri 
bcniein  dcbcrccominuo  line  ere, >Sc  quictcpoHkkrc. 

Sccudoloco  ^cognofccndri  cfl  generarim  malx 

2 hdcipulleirorc,  tduinpdohaha4UWl^fK<if><J  ^ 
.frudib.papicudiSuauiliQmBTl.rihH.ii  m‘ndB,^S4riwi 
vend.dc  jni.maialidcjCi-.dccond.cx  lcg'*tb^SOu(b-r 

3 .tuitrriplicb  malxhdevpoflcflbrciit  prtmusiwiquiba 
jbet  cara  ab  authxjrc,  nul«  lidciviion  t h ipk:  feit  rEnrp 
rptlciv  editoris, <Sr  isj^i;  m.ija>hilc«  pollcUbr  wupiotjSijc 
■CVculati  pcrcipicridi»  frudibTSeamdus^ft»qi»l«»tt* 
4«  einit'4fcire,vcl  imialbrcvt;hht!m!lircs,&-l.liwo- 
pfp«.^.i£e  fi  cmptor,ff,dccobtr,ib>cntpr  iddWKiiir 

perdpic  udo  frudus,.5c'<K>«t  U nicdo^cobd- d 

jg  fidei  pofielfor  i inprobior.Tcnius  dt.lplhjifci  nviffa 
disfur  iuualbi;»  colontks,  pofTcaTioinrsintsctjeiiofUiii)’ 
ius  creditor  »3tjplequoqr.  Aiicit  furrtiiajpetciiMeiwte 
dr.u<lUKa.>fc  di.cit>|^ie  iklei  polfi:iroi'iinprdb;|iruni)t, 
,idcm4ooI»B^l,io^a■col.A^C.deiiu^£clitlwpc(1( 
Tciriib.iu  yniucrltJin  diligenter aducrtclmalBiUie 

4 t prxiu^ilenyperiUiotuiuiecpraifcribendalqQiaqtia: 
dibet  te&prxlunaitiihcra»dQiic.aftprxlhmptio  cotra 
:^ndcpi4c,ita  aiumlcyabcntcsiSt  piercipnu  Bar.jn  l.| . 
4fdcUiia6t.priu>hocide  vt^ucrcloyn-dtaliiinl.i.C 

* .de:Teixu5c  * cDmrauni*conlenfii « ichbcntibiidclt  ce- 
ceptii  dc  qua  coi  Ibia  icfiaiuc  Abb,  in  d.c.  fi  diligeo' 
ciinum- 1 8.  vetlivenio  ad  fecundum  iqenxbnunjdum  s 

5 quxfiio<KCxaininat,An;inala>fidcspra>lujnabtin>0' 
-Coiporalib,  & chlboguit<utter.fi:ruitutek'&  libe|taiei 
'Pi^ribendd^  cpAcittditiii  vorbque  cam  per  ca39* 
munem  Do^orumiblam  rvtfcilicctinpfimo  qt/CH 
lad  lemitutc  prxiUmatur  mala  fides, in  fecundo,  qtio* 
adlibciraiein  fcibccc  pnelumatuc  bona^  vtd>i,rtUUi. 

•;^l<gUPd  taincodic>dc.(bUiagtic,.vtib^  petuo^.tno^jq 

Quarto 
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De  probationibjtc* 

Quarto  pncipt)^  animadumcndu  nuis 

€ fidem  inrnerrotlnon  excufcr,quoad  vfucapioncin» 
pi^rcriprionemtfecusqtioad  acquflitionH'tu£iuu, 
vtS  l.Oraponfum  cfiinl.nunquam.if.de  viitcapio. 
KunquS  inquit  I.C  in  vfucapiombus  itiris  orot  pof* 
ilelbrib.  prodefii  dr  in  l.ied  8c  li.ii  .iciiCiif.de  pci.  hocc. 
hoctdStenGrDynan  c.poQciIbr.deceg.iui'jn6.v'ert; 
ffCqu^i  ancceu  tfiifcmQuit  Accur.mUiiurrt. 
ff.de  vrucap.cuiacceditAbb.in  d.c.ndiiigctuiu.a4. 
7 Huius  diicrimtnisracio  cfi:f  na  in  vrucapiomb.ic* 

^mimur  vcmstimK»»vel  iufluscrror>vtindi.UeLiu5, 
fed  error  iuris  non  efi  tufius » ergo  ad  viucapioDcro 
'fufiicit , quo  autem  ad  acquilitioncdi  fi^uciumu  non 
>tcquiriturtiniUi5,redraoscfi,<p  abficiu&U  hdesque 
abefi*  vbi  efi  iuriserror  huIuscctod^A^ntiarc&n!» 
authotfiiitBar.  in  I.  G:d  ecfi.!i.rcirc.t'f  dc  pct>hasra)u4 
lefirrtidc  cdmCdac  Abb.in  d.c.fi  diiigd(i.n.x^.inpf  m. 
> QointOiCtpofiremo  loco  non  efi  ignorandu»nia- 
S^Um  fidem  non  prxfumi  t in  his , quae  palam  fium ivc 
-o^ligitur  ex  l.  cum  ip(ie,C.dc  concrat^.  et  cx  h non 
4ntdligitur.$Ui  quis  paUm.ifdciur.  filci.  t- 
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i t ? A R G V M E N T VM. 
fvfilain  fidem  non  przfumi , Ted  debete  pro- 
\bari , hinc  multi  referuntur  modi  quibus 
^etprobacur. 

r SVMMARIVM, 

i MsUfiMt  SM  tat^a  ^^9pr£jertptiom*,vHx>fiU4^niJit 
loeut. 

% MaU  JUttnonW£famitur. 

3 MsUm  jUtmahej^jnsiie^ttamprohjn. 

4 fi4tinoPrsfunttmrmeQttiutpoJJid$tfnwtinm-‘ 

• JU,dummoao  bjihtat  tufiitm  Utyium^  vfl puUUtuum. 
'C4tHrMrtMm^.6.C<meiUaU(h 

'3  p<ft*ftoririeximuJiUt^Umtrar§s(snJu. 

jScUm  tucmnpr^fumi,  ftti  nul/u b^eauituiJi. 
^Ccmtrarmmtmm.  1 1 . Ccneiiutioymu,  i z. 

fidtsinnprdfumnur^qmnMSmmiMbtnt  tHulu 
dtuntt  po^t£iontm  vacuam  abfemUs. 

I^MaUm  ^atm  pQ^identi  firu  titulo  pojf^omm  vacuam 
■ sbfinUt  anttqmor  pojptjfor potcjt  opponere, non  alius 
tertiMS.O>ntrari»M,nu.iS. 

fides  pcjjiiemi  Jint  titulo  popjiuntm  vacuam 

• ohifUi  ab  anuquiort  pojjejfort  poitjt  oppont  intra Jfia- 
tium  iQ.ann.jicut  eo  lapjo. 

ijuMula  fidet  proffumitur  utpqjidente  finetitulOytumiM 
commune  vitra  bonam  fidtm  uiuluen  etiam  reeutrit. 
tt  Bona  fidei  non  fufitcn  ^quod pra/umasur  in  cafibut , in 
fmbui  requiritur  ,Jid  debet  deduci,  c7  allej^ari. 
l^Maia  fides  prafumii  ue  cAtrabete  cu  menorc  fine  decreto. 

20  dMala  fides prafumitur  ex  titulo  a k^e  improbato. 

21  Mala  fidei  prafumitur  non  conlraheni  cum  foiemnits- 

Uhu%  rtquijius  d iuH  ctusls,  vel  muuicipali. 

ZlMala  fidei  prafumpuoortaextituloa  Uj^e  improbato  efi 
iurihix  de  iurepropterta  non  admittit  probationem  in 
mntrartum . 

25  Mala fidei  prafumitur  iu  contrabente  etiam  extraneo  cie 

minore  fine  decreto. 

Z^iSMala  fides  probatur,  cum  emptori  fuitdenunciatumd 
vero  rei  dominoaie  rem  iSam  emeret, quoniam  venden- 
tis non  efi,  fed  fua,  iy  tamen  emit. 

X’$Mala  fidei^xdenunciationeretalienaprideaturatiam  fi 
denunctatio  fadla  fuerit  non  a domino,  fed  ab  eius pro* 
curatore, qui  tamen  baberet  mandatum. 

Contranspn, quod  non  requiratur  mandatum , nu.i%. 
Cencilsatioinu.zg. 

26  Procurator  pfotefians  tenetur  ofiendere  mandatum. 
xyOenumeians  aliquid  note  alterius  debet  docere  de  madato. 
jo  *SMala  fidettxdtnunciaUon4probatur,Hfidenunciatio 

faiia fit  s6eo,qui  eufiodutm  rei  babtbatJU  carpm.j  i« 
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IxMalamfidetnimduti  exdehunadtionetertif. 
l^  Mala  fides  ex dmunciattom  probatur  ,etian>  fi eomtra- 
btns  ifiet  tndubio,an  dtnunciam  efiet  peefimataiss-fquf 
pofindenunitdtioMtmiufrrre.  ■ - 
iAMala  fidetinet  probatur  , etiam fidnetmue fueritde* 
nunttateo  fa&a,fidtameneratfamainvuinui  ^ mn 
iUam  altereuequam  venditoris  efie. 

Mala  fidetntpnbaturmementeabeOfquibabtttitulib, 
iypofedetibgiffimo  tempore, lieet  adfit  fama  publiea,& 
^ntraitttn  exemiaajtJui  rri  condita  nonfit  vendentie. 
i6Maiafidetiueoprsrfumstur  ,qui  feitper  fi,  vel  fentpo- 
tui  t,aut  debuit  rem  ad  alium  pertinere. 
l“!  Parta  funi  feitt^iX  feirepofie. 

fd^^Mala  fidttnon  pr^umitur  in  contrahente e&pnpiUo, 
qui  apparet  maioraesfi eomrarium probetutyvt  nu.  1 9. 
400^ jis  fidetineononprafwmtur,qni  fiirt  debuit  rem 
adaltumperomereaunin  uieima  tn  qua  contraxit  c6‘ 
trarmeirumoreratei  rei,quoMt  fartdebebat. 

41  Mala  fisdesex  denuueiattonem  aliena  non  probatur , fi 
denunctatio  /abf a fit  poftquamemens  babutt  titulum, 
fixus.fi  asete^lnod  fubl^ttis,vtnu.^i. 

4?  xMala  fideipenbaturexeo,qmodquii  fime  titulopefiideU 
.^iSMaU  fidet  Mbatur  ,fi  eonfitterst  pofe forem  coram 
altqutbus  dixtffe  fo  fetre  rem  iSam  alteriut  efe. 

47  Mala  fidet  probatur  ex  conftjfione  pofeforis  afrttniis 
eoram  abiquthu  fi  fiirt  rem  illam  alteriut  efe,etiamfi 
pars  non  neterfuertt  buiceonftjfiom. 

46  Aiius  epuptndent  a fido  animo , iy  voluntate  vniui  non 
requirunt  partis  prafenuam. 

Alaut  fidei  probaturexeOyquodqwspofiqTumpfj/idere 
ecepttiprocurauit  titulum  habere. 

fides irteoprafumt*ur , qm  dubitant  de  iure  fuo 
quarti  remedium. 

q^^ubitJtio  de  iure  fuo  ni  impedit praferiptionem  ex  poSl 
fa(io,ftcui  ab  tmtio. 

50  Mala  fides  probatur  ex  eo, quod  quit  poflqttam  pojjidere 

capit  proeurautt  uiulum  baberr  ,pofiquam  fuit  voca- 
tus ad  iudichtm,  vel  dubitatur,  vt  vocaretur. 

5 1 Malafidtsmeoprajumttur  quidubitat  de  iure  fuo  quf- 

rit  remedtumfi  uia  dubitatio  fit  vehemens , dr  magno- 
pere melsnei  ad  malam  fidtm. 

7 1 Dubitans  potius  in  bona,  quam  sn  mala  fide  creditur. 

7 j d/a/j  fides  probatur  txufitmomotefisU  et  extra  tudicisL 
•j^Mala fidesprobat,fi pojiefor,aut emptor  acqutredoma- 
datu  pemratoris  noie  jui  dm  x\d<tss  videre  neglexerit, 
dr  pofiea  reperiatur  mandatu  nuUa,  vel  mmus  vaitdU. 
57  Mala  fides  prefumitunn  emente  ab  aliquo  taaquam  ab 
exeeutore  tefiaments,  cum  non  ejfit. 

^6  Mala  fidet  in  eo  ni  prafumitur, qui  emit  ab  eo,quern  ple- 
num kaberemanaatumiujiis  dacaujis  ereeUbat,  cu  non 

baberet, nu.qy.ix 

59  Vitis  e^gfiify  fide  dignis,  fed  Jsngularsbmjquando  Jit 

creJendum. 

60  Mala  fides  non  prafumitur  sn  emente  a procura  tore, que 
. plenum  nudatum  baberr  publica JygineraUt  vox  erat 

insdavsctnu. 

61  x^ala  fidestntoprobatur,qui  fundat pojiejjsomm  fnX 

im  pnutUgio , quod  prajumpttua  contendit , nec  aliar/t 
caufam  allegat. 

6xMMa  fide^prafsamitur  m emente  a eonfumpturo  fiatin» 
sn  malit  vfum,vt  a prodigo, iy  luxwrtofo  ,aeah/t , qui- 
bus fis  bonis  tnterdiilum.I  n quodi/Itngue,vtnu.6f. 
6q*lMala  fides  imto  probAtur,qutsnf<dimcauttUs  eotraxst, 
^ ntmu  caute  procejjit. 

6 5 aU fides  probatur  ex  eonie^}urit,[ipindici/sprout fa- 
Ui  qualstas  dsUat. 

I fidesitqac  hodie  cxcaufaeftnc  pr^feri- 

piioniivcl  vfucapioni  locus  Tir,  vt  vide, 
re  cfl  a c.vlt.de  prxrciip.in  6.4c  ea  c.vigilantj,  co.tit. 
& ex  epofieflor  malatlidciide  rcg.iur.in  6.  & ex  .-illjj 
a peniulgaiis  iunbus , vt  plurimum  f non  ptaifumitut 
ita  lancitum  eft  iu  l.pcn.C.<iccuic.vt  etiam  tradidero 
lofifbi  Mafcrdi, voi.1,  Z a gl.in 


. 'i:  lofephi  Mafcardi 

cUn  c.fi  di?jgenti.&ibi  Do^^^ep^cr.&incvit-c. 

^t.eadem  fuit  in  hac  re  menslmo.inc.n  yigilitiieo. 
miusfnja  n6  difcrepauit  Dyn.in  l.i.S.i.fF.(lciri 


ric.icuiu$fnja  nfidifcrepauit  Dyn. 
nc.ad.  pri  J>-  9 cona  probatu  Bart.  in  l.coia.5. 

inter  przdt>nes>ff.e6aia.diuid.&  inJ-Cdfu$.fTde  vfu 
cap.vtStfaipncBal.iarua  diipMtiDcip.accui'.^sde 
vi.col.pencai  adhacfit  Alex,  in  coof.aoo.verf.  ptcrca 
in  dubio,  lib.a.  Hinc  ergo  fit » vt  illa  allegans  debeat 

$ f c2pr<^are.tefieFel.in  d.c.fidiligcntiiiui*4dcprcn. 
voiuitAlc.in  traA.  ptefuipp*reg.J.pt*rump.5. 
&hanc  poftmuliasadid  coafirmairao  in  medium 

■*  adducas  authoriraics  opinionem^cocro  dicit  Fcrd. 

Vafqu.ilIufiriumcontroocr.lib.ivea‘79.nu.i5.adid€ 

xerpon  fum  cft  i Soc.iun  .conf  7b.0u.60.  voK  i . fic  fen 
iit  6c  C^pol.in  tra^.fer.vrb.pracd.cv2o.xm.a. 

llhid  autem,  9 fcilicct  mala  fides  non  praefumac» 
tibi  primo  efi  ampliandu » vt  locum  fibi  vendicct>St 

4 npoDjdbst  crrs'reiniufiopofnderet,dummod6ha* 
beat  iufiu  titulum, vel  puutmQdiccolligcffiusex  Iu 
rilconrn  fo  in  i.igit.j}.pdt.ff.iie  lib.canvt  & animad* 
uerlum  cfi  a fcribcnttiL  hi  Lficur.  S.i.ff.  dc  vlucap.dc 
uarenecBar.mdl.CdfiK,ver.fed  inhoc.lf.eo.tit.id' 

* que* communi laibinum  iniac6iiercfi  receptum» 
vt  ibidem  tradidere  rcc&tiores  iutis  interpretestvr  ibi 
per  cum,5c  in  d.  c.fi  diligenti. 6c  kl  tcfiacur  prxclpuc 
Alcia.ind.rcg.t.pra;runi.5.nu.i.vbiipreqooq;iilam 
;ipprob,u»»&  Icquirurboc.  iun.d.con!.76.nu.6.  hoc  Ct 
vtdtr  loanFran.Balbind.l  Celfus.cohjo.ver.f.  con 
clu.Sc  vf  hoc  probari  in  ca.cucn  olimi  & incauditis» 
dcprsfcr.pioucifia  iura  ponderat  ad  hoc  Barba,  in 
conf.4 1. coi. 10.  veri'.  &nquifpiam  opponar,  volu.t. 
idem  voluere AIex.de rccenrioresind-l.CeUus.vt  cr 
protulit  l.i.per  gl.  ibi  C-vbicaultatquoinlo 

5 cofubiungir  bonam  fidem  pofie  orintexiniufiisdc 
tcmcc.arib  caulis,  quod  fcquuntur  Alex.1nconf.125. 
col.^.vol.4.  And.Sic.in  conf  i y.col.pcn.vol.a.Fcl.in 
c.cum  contingat, col.j.de relcr.de  laf.  inl.fiidquodi 
S.not.fi^.dc  iur.omn.iud. 

6 Contraria  t in  hac  rc  fuit  mente  ipremet  Bart.  in  1. 
vIr.nu.p.C.vndc  vi.  dum  difiingutt  dc  iufia  credulita 
tc  ad  hoc>  vtquis  ea  lege  non  includatur,  tenuit  hoc 
idem  Imo.inc.vlt.col.s.dcprcfcT.vbiaicluperiorcm 
opinionem  limitando  illam  efle  veram  tantum  mo- 
do,quoad  acquilirioncmfnictuu, in  quibus  peipien- 
dis  picfumit.&r  luiHcir  hona  fides,licet  adfit  imufius 
error,  lecusaucquoadvlucap^onem:  quoln  cafufi 
adcttiniuftuscrror,bona  rides  no  praUimit.ncc  ^cc- 

f ditvUicapiOjdc  hanc  veriore  opinionem  * appellat» 
c.nn*lcquedo  Alc.fup.toco  cic  nu.4. pro qu.i  adducit 
cotcx.in  l.vtt.fi.proluo.  quo  in  loco  requirit  lurifcd. 
<p  error  in  tiMit  probabilis, alioqui  vfucapio  no  pro- 
ccd  at:d(  hoc  £t  tuific  dc  mente  gl.in  d-1.  i.C.vbi  cau. 
n.)t.rellat.&  ibid£rndct  ad  d.$.  p5c.cui,  vt  ipfcmqt, 
Inpcrioropiniocditaria  innittf,d(  quoddiitertiu  c6* 
Ilituic  i nter  no  elic  in  mala  fide,  dc  non  habere  bona» 
quod  ctiS dicit  fcnlilTc  Bart.in  1.  Icd  dc  fi  lege,  ^.feire» 
fi.de  pet  hcc  dc  Pau.Call.in  conf289.col.vlt. 

7 Ad  concordia  t poterit  adduci  hac  ratione»alli$ 
fibi  contrarius  Bar.vt  in  priori  opinione  debeat  intcl 
hgi  prout  ipic  le  ipfum  declarat,  qn  aded  vna  c6 cc* 
rore  iniulto  titulus  verus, vel  putatiuus,in  pofieriori 
auf.cum  noefitit.aiiquis,  prout  cft  ca^s  illius  1.  vlt. 

Sccildo  loco  Bartoli  relati  opinionem  cii  Imolx 

8 fnia  cdnciliabis,t  vt  pnot  Bar.  procedat  in  prancript. 
iongiirmii  ipis,in  qua  nedu  bona  fides  prelumpta  m 
pofiefibre  inmrtu  crroic  habenti  fufilcir/ed  bt,Ii  non 
adiit  titulus, 5.  bona  fides,  prarfcnbit,  laltddc  iurcci- 
uilulmol^  aut  fnia  habet  locum  in  prefcnprionc  mi 
nori.vcluti  io.annord>inqiianon  habet  locum  imu- 
«uscrior , lic  hasautlromm  lites difiingucndo  tollit 
Aleind.rcg.}.prxfum.5.nu.4-vcr.potcrtdiftiogui. 

” ..  ^^‘^lubdiftinguasthacabAlciato  iraditicocor- 
aiam,vt  fcUicct  liia  proccdat,qn  dc  illa  mala  ridede 


iniufio«norc  aperte  appaieretiquocafit  de  iuretmi* 
li  requirit  przfcnptio  longilTirai  rpisinfupplcmen*» 
tfi  maixfidcbdc  iniufii  erroris»  fed  vbi  mala  fides,  dc 


ininftus  enor  eflet  tm  praefumprustpreferiptio  jo.ao- 
noruin  futficit ad  illu  pugnandu , quibulq;  iraufa^ 
talis  pfumptio  erroris  intulUoppoiii  ivoa  poterit  »ita 
nor.  Bar.per  illu  cex.in  dl.  vlr.iecdcd  cotra  pdida  op 
ponaC.vndcvi.ide  obferuauit  Ant.dc'But.Ic.1^» 
coi. SiVerf  item  hoc  veru »dc  refiinuipol.  qidc  placuit 
C9p.intrad.lao.VTb-pntd.c.20.mi.i.infi.  ' j 
Prattaca  fortius  illud  idede mala  fide,  ^ Icihcet 

10  non  prxlumat,  ampliabisit  vt^cedat»  et  fi  poflclfot 
nullu  citulii  haberet : nec  cni  m co  in  cafu  mala  fidft 
prxfumhur,ref^ecQiin  inter  fc  coaucmt,  qi  quisnoa 
nabeae  tirulfi»A  tn  fit  in  bona  fide.ita  voluit  Accur. 
in  i.riqui^cmp.ver.tcnuait,iundo  cdttxr.  C.de  prs 
fcrip.)o.vel  40.anncMu.de  in  l.a.Cxle  prflcfcripr.longt 
rcmp.quz  proliber,  cuius  fnlam  probauit  A Icia.io  d» 
reg.r.prxlump.  5.num.  ?.verf.fcd  rn  non  puto,  ybi  ait,. 

* hanc  communem  ‘ illamcjue  pr^aci  io  d.  1.  li  quis 
emptionis  iunft.gl.de  in  d.c  i.de  ^'cr.i  n d.idcm  c6^ 
IcndofcnliiSoc  iun.inconf  76.nu.60.  dcin  conf77. 
nu.i56.vol.i.^probauitdc  Did.Court.in  rcp.t.^C- 
feflbnin  a.par.b.S.nu.r-dercg.iur.in  d.idC  tenuit  Dy. 
in  rcg.qui  contra,  eo.tit.  vtdc  docuit  Bar.in  l.a.J.  fi  i 
puplllo,in  hn.tf.procmpr.  de  in  hocinteidtdc^.' 
col.pcn.ff.de mii.act4>nuajibh^fictitAng.  inl.5^»  * 
qui.il. Publiciana,  tfde  pub.luaaauthoritateidcm- 
roboraucre  Accur.de  Arc.in$.lcd  ilht»  coLi  i.InHit. 

• dcaft  vnicumc6cordibusaiithoribusabeoalicga- 

* tis.de hanc opin. coi *conicnruanoftriscircrcccpti>f 
tefiis  dl  Fcl.ind.c.ruiiligcnci.nu.4.vcr.proopin.  coi. 
candemque  nonnullorum  auihotitabbus  fulcit. 

11  A contraria  fictere  Inia  flnn.de  Bal.inc.  per  tuas» 
dc  tcfi.quos  fccutuscrt  lmo.in  c.vlLdc ptarfc.vbi , 
opin. conatur  omnibus(vtaittm)neruisdc  velis  lUcri» 

q ct  Fcl.in  d.c.fi  diiigcnti»dicit lummoiurc  infpeftp 
pofic  defendi, per  tcx.in  d.l.vit.C.  vnde  vi.vbi  babc|»  / 
cum, qui  quod  limm  non  cfi,po(ndct,  debere  fcuqa^ 
alios  pct(incrc:cx  quo  vnicoconicx.  omnes  huiccp 
trarix  opinioni  adii^rcnres  permoucntui, prout  dicjt . 
Mcnoc.in  traCl.dearb.iud.caf.2a.s.nu.4. 

2 2 Hxtn  teribemium  lircsf  tolli  potcmmcxcis.qdX. . 
dixit  Alc.ind.rcg.i.pndump.  y.nu.s.vcr.  nec  obdat» 

5c  qux  tradidit  13id.  Couar.md  c.  potrclIbr.ciTcain- 
teUigentia  rex.  d.l.vli. yt  Lhxc  poficrioropi.luno.  5c 
Bal.proccdatiuxtadifpofiriond  illius  text.  tn  co,  qui 
fcic  rC‘  polfcHa  m lua  non  clfc.  q a tunc  debui  t Icirc,  q> 
ad  alios pertineat, prior  auropmiocoishabcai  locu  • 
ineo, qui  nefeirremfuamnon  clfc:  imocrcditfium, 
dc  cfi  in  bona  fide , licet  non  habeat  aliquem  titulO, 
vtpoie  qui  abaliquo  audiucrit  rem  illam  ctll*  nuio* 
rum  fuotum » vel  alioaliquo  modo  ad  cum  fpeflarc. 

* C^od  li  quis  hanc  * communSopin.  fcqui  nialuc- 
hi,iliaifvcx  fcnicmia  Bar.in  d.l.Ccllus»  col^.vcrCdi- 

1 j co  etiam, limitate  porcrir»vt  non  procedat, f qn  alius 
podctfor  antiquior  appareret, vclun  quando  quis  de- 
tinet polTcirioncm  vacuam  abfentis  :nain  tunc  non 
prxfumirur  huiulmodi  bona  fides,  vt  id  apcrtcdctcr- 
rnmatumcfiind.l.vit.C.vndc  vi.^  hancUm.rcfcrc- 
'do  approbae  Alc.  fup.ioco  cir.nu.}.  id£  voluit  Abb. 
ind.clt  diligenti,  nu.  ly. vbi  Ant.dc  Bur. 

14  Hanc  lublimitabi$»vttmvcTa  Iit, f quoad  ipfum 
aiinquiotcm  polTcUtycm»  qui  vt,quc  pocefi  oppone* 
rc  huiufmodi  malam  fidem , fccusquoad  alium  ter- 
tium; ita  ait  Bart.  m d.l.vir.vcr.lcd  cdira  prxdida.C. 
vndcvi.de  idem  d.l.Cclliis.col.4.  vctf.dicocciam,ff. 
de  ufucap.  quia  inquit , quo  ad  alium  licite , dc  bona 
fide  tcncTC  uidcmrnuscnim  commune,  inquit»  mihi 
non  contradicit, c.ult.de  prxfcnp.hb.6. 

1 5 Contra  tamcaffenfie  Alcx.in  add.  ad  eundi  Bar, 
ind.l.CcUustin  add.almm  vero, qui  hoc  idd  tcnuillo 
inquit, ibidcm  D.lade  Lud.de  cos  approbat. 

Secundo 


De  jprobationib. 

Stoind6ibb&miranda  eft  cade  iimitatio^vt  huiur 

16  modi  t exceptio  malat  fidei  ab  anti^orc  poflelVorc 
obijctenda,proccdat  tantumodo intra  (patiu  ;o.aii- 
norfi, quo  deinde  elapfb  minime  opponi  poterit  ■ ita 
ah  B^ndd.vlt  jn  fi.C  vndc  vi, que  fcquif  ,&  in  hoc 
extoUit  Abb4nd.C.n diltgcnti,nu- 1 6.  qiii  ait  hoc  lia 
suiaiedidhlfemp  menti  (cncndu,&  tradit  quoclap 

fofpatto  }o.annor.rubuenicndu  fit  antiquiori  polfef 
' fotirpdr,  inquit  implorare  iudicis  officiu  vel  intetare 
conditoiniex  i.  fi  coloni. C.dc agr.  &ccni'lib.i  i.q> 
€t  dicit  fuifle  de  mente  Inn.in  c.lxpc, prope  fi.de  reft. 

gl.in  l.in  ciuilcm,  Cdcfur.  & arg.coru  q not. 
inc.tedioreMnda.;.q.i.  6c  vt  habemus  ab  lnnoc.in 
c.poftclcc.acconccf.pt«bcn.  in  fi. 

17  Secundo  limitanda  efl  communis  opinio,  fvt  no 
nrtKedatin  cafii4n  quo  ius  commune  rcfiftit  poflcl- 
Kxi,  6c  cdtiadicirraii  przfumptioni,  & requirit  vitra 
bonam  fidemetiam  titulum, prout  incafuc.i.dcrc- 
faipc.lib.6. 

Adacn£dum  tii  eft,  9 licet  regulariter  bona  fides 
pnEfumaror,t  tfi  in  cafiban  quib.rcquirimr,  veluti  in 
lOMituteprxrctibcQda.nd  futHcic,  op  prxrumatur,(cd 
.xiebetdMbci.dc  allegari,  vreficajTasfingularisin  l.fi 
adulterium.  §. idem  Pollioni;fi.dc  aduJt.iaxta  fnlain 
Ang.in  l.cfi,  qui.S.  vlt.ff.de  Publician.  ita  et  proditu 
«ff  d C(ph.<fitraci.fervib.pr^.c.20.nu.}.q  alTerit  id 
effein  vfb  fbitli  in  plurima  animaduerfionedignu, 
cQ  plurimi  decipiant  hoc  no  pcr^>cnd2tcs , &ad  hoc 
adeundus  eft  Bar.in  l.cu  quida  in  vlr.col.ff.fi  ccr.pet. 

Oim  CKO  mala  fides  non  prcruinatar.fcd  proban 
c da  fit,  perfautemur  modos,  quibus  ea  probari  polGt. 
in  quib.cnumerandis,fi  aliquos  omifero,  meminerk 
iedor,vnuin,4toind£ hominem  omnia  non  polTc 
ptatftare, proinde cztcros  afilduo ftudio  fibi  quifquc 
comparare,  poterit. 

%9  Primb  igitur  probabitur  mala  fides, fi  is  t qui  con- 
traxit,iuris  folemnitatcs-nd  feruaair,  velati  qui  cotra 
hit  cu  minore  fine  decreto , 9 aperte  lancimm  eft  in 
].qucmadmodu,in  fi.C.deagr.  & ccnfi.lib.t2.  Malx 
fidei  inquit  ille  tex.  poffcfforC  efle  nullus  ambigit , % 
coiura  legu  incerdiaa  mercatur,6c  ibi  iftud  not.Bar. 
2oqut  dare  dixit  ex  titulo  improbato  jmalS  fidSprx- 
fumi.idctradiditCvpol.in  d.c.zo.nu.2.  vbi  proculdu 
bio  renet , 9 qn  titulus  eft  improbatus  i lege  femper 
prxlUmitur  mala  fides, vt  rcfpondit  fial.  in  conf  }47. 
circa  mediu,  lib.t.idem  placuit  Fel.  inc.fi  diligenti. 
liu.}.dcprxfc.ric  fcnlit  gl.p.inu  ini.  i.  C.dc  fitTinftr. 
21  lib.  10.  d ait,  9 ex  q no  t quis  no  contrahit  cu  Iblem- 
nitadb  requifinsa  iurcciuili,  vcl  municipali prxfu- 
tnat  malxfidei)idc  voluit  Lud.  Rom.in  l.vlt.de  vfu. 
idS  cautum  efti  Calc.in  conf25.au.  1 ;.vt  <Sc  tcftatur 
Iafinl.itSfiqsinfraudan,nu.45*inft.dc  ad.vbiinfu 
aiperiUud  addic  hancprxlumption€  tnalx  fidei  t effe 
ion$,6c  deiure,  Sc  ideo  no  admitti  probatione  in  con 
trariu,ad  id£  con  fului  r Soc.  iu  n in  conf.69.nu.4  5 J ib. 
i.idq;obfcruauitBoer.q.i.nu.74-fic  tofum  cftaNc- 
uiz.coaf  $ ^ -nu.  14.&  amc  hos  illud  aduertit  glo.  in  1. 
2.^ ibi  fequuntt&  cdmcndantBar.lo.dcPlatca,Iac. 
Kcbuf.de  Luc.de PemC  dc iure haft^fif.li.i i.eiulde 
fuit  fnlx  Bal.  in  l.cum  contra.  C.fi  vend.pig.aga.huc 
fpedat  c.qui  cdtra  iura,de  reg.iur.in  6..Sc  1.  q r£  emit. 
aliisincipit,qui  iquolibct,tt.decotiah.cmp.  vbi  no. 
Baladc  tradidit  Aiez  dn  addi.ad  Bar  in  d.l.  Cclltis,ff. 
4c  vlttcdn  vcriduala  fides,hoc  pratccrca  multi  alij  cb 
|>rG^auete,vnC^.in  conf  l47*co1.  f.vol.  i.Barrdn  1. 
a.Odt  pn^cuna.lib.  1 i.Menoc.in  traede  arbit.iud. 
Iib4t.cenr.  j.caf.  2 2 5 .uu.d.Tiraq.  de  retracl.confang. 
in  fitit.nu.  57.de  prius  nu^i.  Alcx.conf. /4.  coi.  i. lib. 
7.quiaheum,qui  i minore  feiens emerit  fiuc  decrc- 
to,c(Ie  malx  fidei  poffefforem,  Aib.in  l.vit.  in  fi.C.fi 
initior  fiidxol.s.dc  Imo.in  conf.7J.coI.i.vcrf.dc  bre- 
uhef>&  coI.vit.verf.quinimodktus‘ 

. Hac  candimal^  fidei  pit^acigad  ampliabis,  vt  et 
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23  locu  fibi  vcndiccfit  fi  ipfccotrahcns  eflot  extraticos* 
etenim  iplc  debet  inueftigarccondmonc,  qui  cueo- 
trahir,vtfciatquoiurcc6trahat,  ita  ait  Dcc.  in  1.  qui 
cum  alio  dcrcg.iur.9  probatTiraq.  in  d.trad.dc  re- 
trart.c6fang.in  fi.tit.nu.4t.de  in  hac  h ypothcfi  ita  re 
fpondit  Raph.Cuiii.inconf  z6.col.2.vcrli  nccSt  ob- 
uat,de  itcnim  in  conf.72.col.2.vert.ncc  poteftdici. 

24  Amplius  probamtihala fides, tqn, emptori  fiiit 
denunciatuin  4 vero  rei  dno, ne  rem  illa  cmcra,quo 
niam  vendentis  non  eft.lcd  fua,&  tn  emit  ad  hocfa- 
brcfartuscftcontcx.inl.fi  fundum. C.de  rei  vedi.  llc 
docuit  Bar.in  d.l.Cclfus.col.4. vcrffcd qualiter  ,pbac 
mala  fidcs,vbi  St  Bal.ffale  vfu.de  in  hanc  (ic  fuitdcci 
fum  fniain  ab  Atll.dcc.?6p.nii.dficquoq;  interroga 
tus  dixit  Menoc.i(iconf  2.nii.343.dedc  arb.iiid.loco 
lupcriusaddurto,  in  eandem  dciccnfiiin  eftopinio- 
nSaSal.ii)  d.l.Uiiindum.Ballxin  d.l.CcIliis,  nu.i  1 1. 
de  intrart.ptxfcr.i.par.i.par.  prin.q.2.dc  A Rip.inc. 

♦ cu  M.Fcrraricnfis.nu.  1 5p.de  *omncs  vna  meiuc  fen- 
fiffcfcribcntesauthorcft  Fcrdinan.  Valq.illuftrium 
controuctfiarum  lib.  i.c.S.  in  prin.  quem  citat  Bapt. 
Villalobosinfuiscoinmunibusopin.in  liccca  M. 

25  Primdamplia,t  vt  iftud  procedat  ct  fi  talis  domn- 
ciatio  farta  fueritnoadno,fcd  ab  cius  juratore, c)ui 
tn  haberctmandaru,ira  placuit  Bait.in  l.non  lblu,§. 
morrc,col  8.vcrf.qucro,antalis,dc  ibi  IafcoI.15.vcr. 
qric.de  Bar.ff.de  nou.opc.nun.  ide  Bar.in  l.grcge,§.  i.  . 
verf  ledaduerte.9  fi  dcnunciatio.ff.de  pign.de  in  l.q 
in  alccriusjvbi  Dcc.col.  1 i.vcrf  circa  ca,  quxdicit.ft. 
dcrcg.iur.dcinl.cu  fatis,col. i.vcrf  fcquit  in  tcx.C.dc 
agr.&cen.lib.i  i.de  Bal.  in  l.tutorinprin.2.1crt.  ff.de 
min.de  in  rub.de  proc.col.  i.vcrf.  procurator  ad  protc 

26  ftandu,vbidicuiu  procuratore, qui  protcftaf.t  teneri 
adoftendendu  mandatu,idq,'ConfirmAr  vterq;  cx  c5 
icx.l.fi  qs  inficiaius.in  verf  cognouit  vbi,dc  ipfc  Bar. 
id  notat, tf.depofiti. ide  repetiit  Bal.  in  c.  coia,  eol^. 
verf.extra  quxro,  de  off.dcleg.  vbi, de  cundd  tcx.alw- 
gat,deitd  Bal.in  c.Cumana.coi,4.verf  Ii  qs  poteftatc, 
do  eiert.hoc  pterea  fuit  coprobatu  ab  Inno.  & Hoft. 
clarius  4 Coli  crt.inc.i. de  praifc.dca  fial.iad.l.fl  fun 
du.in  3.op.Cdcrci  vend.du  dicit, eu, qui  aliqddcnu 

27Ciattnoic  alterius  debere  docere  de  midatoptex. 
in  cle.cam.de  clcc.de  iplcmct  B.1I.&  aniccu  Bar.in  1. 
quiablcntc,ff.deproc.atq;  Ang  in  1.  hirescfi  debue 
rar,ff.adTc^.pd.l.fi  fundit. iiin.d.l.li  quis  iniiciatus, 
dc  l.nhominc,ff.  mandati, a quoru  fnla  no  difccllcrc 
Rom.c61'.204.col.3-vcr.quo3d  icrtiu.vbi  dc  alia  tnul 
ta  allegat.  Alex,  in  conf  78.  coi.  i.  verf  nccobftat,9 
maritus,  vbi  late  de  hoc,  lib.  5 . dc  Atfi.in  rrart.proto. 
vetf.  vtintta  triginta  dies  colu,  j.vctffedquid  ccon- 
tra4Uitalisdenunciatio,de  indecifto.;i6.coi.r. 

28  In  contrarii  vtdcfcendam^us  t fniaim  mandatu.f. 
nontequiri,vrfuaderc  i.C.  rnfuin  in  I.vcnliint.S.  pe- 
titam, verf  A quo,  ff.de  pa.  hxted.  huicque  opinioni 
adhxrct  Bald.conf  1 4^vol.4  vbi  dicitdenunciatlo- 
ncmiqueKuaqucficripofTeetiamadcuIpa  impin- 
gendi, quod  probat  per  l.fi  quis  folutioui.  $.fi  mora, 
mde  vfuris^fidd  accedit  Rom.in  cpf  2p5.verl.ad  hoc 
optim^facit,dc  verf  feq.  huicprxtcrea  fenientix  vr 
^ccmconrcx.in  l.qui  abfcntS,  fEdeprric.  vbi  vr  pro- 
bari,poflVficri  denuaciationS  venditori  4 quocunq; 
fine  mandato,  vr  vcniatdefcnfutus emptorem , mo> 
dois  caueat  de  raro;  fi  id  venditor  defideret,  hScopi* 
niofiS  mirifice  etiam  adiuuatid,  qaodc61uiuit Pau. 
Caft.  inconf  8^in  vlt.dub.  lib-i.  vb«ah9  fiftatutft  ^ 
iubearnofificationd  cmacipatieniis  fieti  abenianci- 
pAte  apud  arta , fufficiat  altft  eius  noSe  id  facere  rit  fi 
demadatonon  apparcat.hancquOq/opinioni  ^cu> 
tus  eft  Aret.in  cof  26.C01. 5 Jf<x.  circa  tettiS.eandc  c A 
firmat  Bar.poft  Pet.in  l.Galius^/.  & quid  fi  tdi  coi.  i.  ' 
vcrf.CQtra  hocoppouo  fortifiUr, ff.de  lib.depofth.arq; 
Bal.I  auth.eo  deotrsu-pbft  ^n.C.de  do.am.nup.vbi 
ait  paria  efle  aliqd  abs  te  inilaua  riaut  ab  alio  prq  ee. 
lofepbi  MafiartUfVfl,!,  Z j Hiiatcr 


'lofephi  Mafcirdi 

'Mi  inter  ft  diflTidltts  authorfs  co^ifcnricnr,  fi  diftin 
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29  gn<!mus,  t vt  nos  docuit Ban.in  d.l.itfi  vcniunt.S.pc* 
titam.fF.de  pct.harrc.vbi  ait, quod  qn  dcnunciatio  fit 
ad  notificandum  tantum, prourin  cafu  conftimendi 
alique  in  mala  fide, in  quo  quelibct  denGciatio  i quO 
cunq; , & quomodocunq;  fa^a,dummodo  veniarin 
notitiam  ,fufBcir,tunc  procedat  ha;c  poftetioropin. 
prout  eft  ccmtot;apertusind.§.pctiram  4quo,inqu!t 
iurifc.denuaciatum  fitfcnatusnon  exigit,  quicunq; 
ergo  fuit, qui  denunciauit, nocebit,  Sc  in  prin.  $.  nam 
vbi  fcit, incipit  efle  malae  fidei  pofTcflbr , ideft  cu  pri* 
mum  denunciatu  eft:fcquiturrcx.  quid  ergb  fi  feitq- 
dd,ncmo  aute  ei  denunciauit.  an  incipiat  vfuras  deira 
re, pecuniae  rcda£fat  ? & puto  deberc.cuepit  ettim  ma- 
Is  fidei  pofTcflbr  cffe  cx  quib.omnib.apparctqu.ili- 
bcf  denunciarionC,  imb  fcicntiam  fimplicecdftuue- 
re, quem  in  mala  fide,  neq:  referre  i quo  dcnfi cietur. 
Quando  aur  fitdenunctationon  Told  ad  nocifican* 
do,  (cd  ad  incirandu  ,vt  aliquid  fiat, vel  ad  prohibe- 
dii  nc  qd  fiat , tunc  fimplex  dcnunciatio  , Se.  feientia 
no  fiifncit.&  ita  locu  habet  prior opinio.Cuirccoci- 
liarioni  conucniretiam.cp  voluiridem  Bart.in  I.  n5 
foluiu.S.morre^ol-g.iunais  his,  qus  dicit  col.vlt.fF 
de  nou.ope.nunc.vbi  voluir,qi  quando  dcnunciatio, 
fiuc  notificatio,fiuc  prolcftatio  fit  ad  inducenda  fci6 
tiam,aut  notitii  alicuius  rci.ndrcquiianir  mandatu, 
fed  fufficit  fieii  pcrfimpliccmncgoriotugcftorcm. 

In  cafu  igitur  noftro,mquoagitur-dcconftitucdo 
aliqui  in  mala  fide,&  de  illa,pb3nda,cum  hsc  pfta* 
re  fufficiat  fimplex  notiua,nedu  denudatio,  hsc  po- 
fteriOr  opinio,qus  coci  udit  abfq.  mandato  hmoi  dc* 
nunciationt*  fieri  poflc,locu  habcbif.&  ea  eft  fequ(- 
da.pertex.d.l.itcm  veniunt.S.  periram.  fFdepct.hxr.'' 

Ex  his  poteris  fecundo  loco  ampliare  feciidi  pro- 
bationi mais  fidei  prouenientiexdenunciationc, 
30  vtedaprocedar,fi  talis  denunciatiotfaffafueritab 
co  q rei  cuflodia habebat  nedu  i duo  rei,fcttab  cius 
procuratorc:iia  decisu  fuit  ab  AflHio.dec.j69inu.  10, 
pcrdoclr.Barun  d.l.non  folu.S.mortc.3X}.prin.ftde 
■ opc.nou.nunc.  &ind.l.itcin  vcniunt.S.pctitam.fVUio 
petit. hsr.qunm  proxime  in  fuperiori  opiniionO  con- 
^ I ciliarione  ictui  unus, nccabfqi  ranonetloquitur  Af- 
flid.nam,  cu  inquit,  ad  cum  vtiaiflosfpeUarec  hoc 
diccrc.Ck  denuncia  re , ideo  ei  ciedcndum  erat , prouc 
etiam  dicitLuc.de  Pcn.in  I.3  .Cdc  iimriicgJib.i  i.du 
allcgat.l  qu.rd. 111). Jf.fcd  & fi  ci.ff.de  eden.  & huic rol 
opiirne  fauctjQ»  dixit  Bart.in  l.li  fetuum  . S.^^nunc  vi» 
deamus.ff.de  vcrb.oOl.  vbi  voluit , qd  :n  cali»,m'qu(r 
exparte  cius,  cui  fit  denfiaacio,requin[urlblaabfiai. 
nentia,  tunc  iinc  dubio  pollit  hcndenuciatio8tpec 
ncgoc.gcftor.l.prohibcrc,in  prin,ff.quod  vi, aut  cla.  1 
51  Tertio  amplianda  eU,vi<t  locutiibi  vidicet,fi  ta- ' 
iis  dcniiciatio  ricter  .ib  aliquo  tertio:  ex  relationcct- 
aiimipfuis  inducitur  mala  udes,  vt  egregii  monuit 
Accur.in  l.fi  dicFu.S.fi  cu  poflct.ff.de  cuict. cuius  do*. 
Atini  fequunC  Fcl.iii  d.c.ridrligenti.nd.5.  verll  a«ide 
Sc  dcpfc.dcMcno.de «rb.iudxaf.225*n  t4.Sc ad  hoc 
ex  ratclat’ cbtcx.ind.l.iti  veniiit.S4Jctit.fF.de  pc.  h?. 
3 3 Qiartb  am plia t,vt  veta  fit,f  Ct  fi  contrahens effet 
in  dubio,  an  denudcianseffetl^fona talis, qus pofiec 
denunciarionE  inferte,  jn  func  nihilominusli 
hitpliiiniturmalafidcs.inie.n.  dubia  debuit  i cbtra* 
Au  abitincre.ita  aifghin  i.fi  fundu,vbiBal.  qui  dicit 
hoc  cifc  valdb  mehutonendu.C.dereiveiidrideinqt 
Fckin  c.cu  cbtift^t.  tt;15iidefcfcr.dc  iaCi2.n.6.dc  pfer. 
cOgniiiq:  cuhbc  ebcc9i.idUit  ptor.  S.  fiqs  princeps. 
34  Qi^iiino  potcriframpitarc,t&  fi  i nemine  fuerit  ta- 
lis^iiunciarip  faAa,  Icd  tamen  erat  fama  in  vicinia 
rem  ill.im  altcriasiquam  vcndjtoriscffc.ctcnim  tunc 
quoque  quicmit  tn  mala  fidcdicitUr.iuxta  fententii 
Bart?inda.Gclf.col.4.verf.  icdqualitetprobaturma* 
la  fidcs.tFdcViu€ap.vbictiamlatifrirD^B^b.n.t22. 
per  tcx.in  bquamoi  (ie.fvajfuinp.  hoc  idem  affcuciar 


uitCsp.ind.rra5'.dcfctu.vrb'.pr*das.i04ffi.2iCbiBpt 
nioni  fcfubfcripfiri>qc.fen.inc6f.22.in  fi.lib.  ».&  i^t 
conf.dp.r.u.  5 i.lib.  1 .fic  dircmir,&  AiBiA.in  dcc.  ?6e. 
nu.g.&idcmfcripfir  Ang.iiTlcumqtii.S.Publici.ina 
ff.dcpubl. nccid igtiorauir  Aret. in  conf  *5.  cof.vlt. 
'verffupcrquatto.neq.  latuit conf.33.  cohi. 
VCt.z.  quiacoinmuni.s.ira  eti.mi  ic(l.irti  rcliquitHip. 
Matfin  l.dc  minore.S.pInr.  coi.  1 1 . yerf  ndde  criats. 
fFdcqusff.fic docuit, & B.irr  in  l.z.S  fi  a funolb-_ff.;p 
empr.dc  in  l.qui  Roras.§.duofrarrc.s.ff.devcrb.obH. 

& in  l.fi  cni,in  prin.ff.dc  accti.cui  acccdicLud.Goza. 
incofi.nu.jji.atq  Matth.Affl.inc.i.dcpacciur.rir. 
in  vfi.fcud.in  4.not.n.z7.&  Pcir.Dticu.rcg.zpy.n.  n. 

35  Limita,vth5cquiDM  .ampliatio  .pccdat.niiitcmes 
emeret  abco,qui  habet  titulum,  A pofibdstiongifli* ; 
Hiotemporc.  tali  nEpEcalu  emptor non  dicitureffc 
in  mala  fide, licet  adfitfama  publica , & gcnaalisriu 
vicinia.quod  res  vendita  non  fit  vedcurisjicdccclc- 
lis.  fama  enim  fspe i veritate diflidct , & m.agis  prae* 
fumitur  pro  titulo, qii^m  pro  iptaineccntcns  renerut 
crcderc,nifi  quod  credit  boiuis;vjr,i(icff  iudcx«qui  uk  t 
faAo  alieno  non  debet  credere',  nhS^xoiMtionibus: 
iu  pofi  multa  concludit  Bu».inc.vi^laanKteFXi^ 
quein  iigiliatim  rcfcrthScfcqnitur  FehiQd.c.(iaiiigi- 
tt.nu.5.verf  concludit  etiam  Bald.'  -i. 

Scxcbprstcrei  candcmmermals  fukt  probatfo*' 

36  nem  amplia.vt  proccdat',t  etiam  fi  notvperdcmMl- 
ciationE  aut.publicam  fam.am  emptor  feiuit  rem  tar 
lem  efle , qusemi  non  pofler , fed  etiam  quandopee 
fc  fcit,vel  icite  potuit  prsiumptiuE,vr  quia  neceflitu- 
dineilliconiunAuserat>4  quocmebatiVel  fciredc»' 
buitexeo,  epibd tritum crar,  aucilludiasciuilcAUC 
municipale  ttatuir,cum  quilibet  prematur  fcirelee 
gcs,l.lcg.C.de  legibira  rcfponsn  clFiSoc.iun.in  co£ 
4$.nu.5.lib.i.qi)oddc  probauit  Ceph.incdf  i6i.  nu. 
30.11.2. 6c  nemo  debet  ignorare  quamlibet  conditi  o-  , 
nem, A qualitatem  fui  vendicoris.l.qui  cu  alio . flf.  de 
rcg.iiir.A  ibi  gl.  1 .qus  dicit  in  culpa  efle, qui  id  igno- 
cat.hoc  idcnot.Bal.inc.rurfus,findclis.ti.quib.mod.., 
fi:ud.aiuit.huicrei  fiiucT  contcx.in  l.fi  patronn$)6c  ibi 
lac.ArcAt  Barr.ff  dcconfir.tut.&  in  l.z.S.qusfiruin» 
ff.de  fcpa.vbigl.adducirconcordcs,&  inc.innotuit»,...* 
vcri.ignorantia,dcclcA.  idem  allcruit  Banq.in  i.vjt. 
paulo antefi.ff.doadult.vt  A v'oluitBal.inc.i.S.per* 
lbnam,in  fin.pcr quos  fiat  inueft.  a quo  non  difleniic 
Fran.Arct.in  l.x.inprin.col.pcn.fF.Ibl.mair. &in  hac 
faAi  fpcciccdlulucrc  A!c.in  cbfz  1 3.C0I.  /.ver.prcfu- 
meremrcria.vol.z.&Ceph.ind.conf.ibi.nu.iB i.Vbi  . 
ait,inaia  fidem  iri  co  picfumi,qui  fcir>vcl  fcircricbuit 
remadahii  pcrtincrc.p^nct.ct  ad  propofitu  noilrd 
f.oAaui.ff.vndecog.&  l.dc  tutcla.cuin  ibi  nor.p  Bajr. 
poff  gUC.de  in  intcg.rcff.hoc  idc  docuitipfcmct  Bar. 
ihl.de.acta.q.2.ff.dc  min  id  cii3  obferuaucrefcnbctcs  ^ , 
in  c.litcris.dcprsf.&iul.vlt.vbiprscipucidcm  Bar, ' 
C.vnd.vi.dr  idem  fiar.in  l.illud. ff.de  pet.hst.ct  quod' 
ta  in  culpa  fit  qui  Icit , qua  qui  feire  debuit , probatur 
exl.quod  tc,&  ibi  gl.ff.fi  Ccr.pcr.vbi  Et  Alb.Bar.  BaU 
Ang.Sal.&  fcreoes,&  cx  l.fcd  non,vbi  Alb.  er  Ang. 

^7ff.dcacq.h^.vbi  ipfc  Ang.dicir^ariacffctlcirc,ef  fd 
iepoCe,l.Tir.in  prin.ff.dc  fidciuf.  et  l.luU  ibi , qui  Ici* 

^ rcr,aut  feire  potuiflct,vbi  Alb.ff.ad  Maccd.  1.  qutfqs* 

’ vbigl.vlt.Calcrclc.vcnd.l.idc,$.  i.ibi,intdligit,vch 
intclligcrc  dEr.ff.ad  Icg.AquiUl.q  fundu:S.feruus,  et 
ibi  Dy.et  Alb.fF,pemp.ctin  l.q  cfi  alio,in  gl.tnag.ia 
fi.ff.de rcg.iu.  vbi  ingrpare culpa cfl*cfcirc, er  feire dc 
bcrc.l.i.C.dcpcri.rut.ctl.^hibcrc,S.vlt.cnbiAlb.flS 

vi, aut  cla.hocidE  tcftat  Accur.in  l.mora.verfdi^ 
cilispqff  pnn.ct  ibi  Sal.c0U3.ver.  j[>fequor  alia  vciba  * 
ff.de  vlii.ad  idcadaertit  Bal.inUq  cbtra.C.  dcinccft. 
nup.vbi  afferitefl  haberi  ,p  fciEtc^]  nb  vultfdte.ficq; 
cblulEdo  sclcrc  Ca  ft.I  c6f.6  5 . coi . 2.  vcr.itS  narrari  d e * 
bcbat.li.i.d  Alc.cof.34.coU1.lU7.ad  qt  Et  adduco  op* 
ptimu  cbtexi  l.fi  qs  domti.S.vJLff.loc.et  tcx.i  l.rcg.S. 

lea. 


De  probatiori  ib.  > 

^fediuris, ff.de  iur.&  fac.igo.cui  ftnrenricfufflragaMir, 
<)uCkl  tradit  gio.in  1. 1 • vcr.ncrcicntii&  ibi 
Vcr.quaerO)quid  fi  venditor, C.dca’di.aft. 

Veruintatnen  ifiud  limitabis,  qn  quis  ctrauit  con 
traillud.quodrcircdcbuitppcuidcntiam  rei , veluti 
;Scu  quis  contraxit  cu  pupillo,  tquiapp-irei  magnus, 
&.  putauit  ideo  eu  pubcr£ : nam  tali  ca('u  cu  a iulHlU- 
moettorc  contrahens duAus dicat  I cxculat  a mala 
fiderita  fcriptumreltquit  Bac.ii)d.l.Cellus,  col.a.va. 
iti  appatctmfiiinmuscnor.  ff.de  vliic.i.  dt  in  1. 2..§.U 
dpupillo.ff.pto  emptore,  vbiaitftandfi  cireaflertio 
ni  cius,  quiaicit  Te  crciiidtflre.pupiilu  piibcrS , vt  not. 
in$.atis,pergl.ln(b.de  ad.Nili  tn  per  aduerfam  par 

39  temf  aliquid  ptobct,cx  quo  aliquid  contrariu  prclii 
maCfVtquia  tutor, qui  praluinitut  Icirc,  vtd-l.a.^.tu- 
. tor.vclconiunda  pcrrona,vr  io<flaui,  ff  vndccogua 
xi.ide  fi  yictaus,vel  domefiicu5,arg.  rex.in  c.  quaoto, 
<ie,pi*fomp.vcl  probabit  cu  fuiffcralis  fta curat,  vtq- 
liberdifcrctus  homo  cx  afpcdu  credidi  fiet  cu  pupib- 
ivuyt  l.minorxf.  annis  cxafpcdu,  ff.de  minor,  qbus 
«£ied)pris,pbacis,  apparcbir  contrahente iulbffimo 
enoic  no  fuiffe  du^fi,  & idco  non  habebit  iocu  hzc 
Utni(atio»fed  (ubliroitabimr  hoc  modo,  proutdixi. 

40  Sccudo  loco  limita,nifi  in  vicinia  illa.f  in  qua  cd 
traxit,cotrariustumor  erat  ei  rei,  q feire  debebat : na 
. tunc  cu  a rafiidimo  errore  ad  contrahendu  duci  di- 
catur,i makefidci  fufpicionc alienus  erit:  ira  docuit 
idi  Bar.id.l.Cclfus,col.x.  vcr.itc  cx  publica  fama,  ff. 
■de  vfiicap.permomscx  contex.l.cQ  quida,  jl.q?  dicit. 

Nuc  vero  prxeipue  Hmites  vcliin  1'ccundu  modu 

41  .pbandi  mata  fidc,t  vrhabeat  locum,  fi  dcnunciatio 
hindi  fada  fiieritaote  emptione , & lic  anteg  habe- 
ret timJuftccus,  fi  pofi.Ka  voluit  Bal.  in  l.li  flindu.C 
de  rei  ved-qui  LCroloidcoprobatin  l.i.jf.  hoc  tan- 
fumodo, ff.de  vlu.transfor.vbi  Srlac.  But.iSc  Bar.  ide 
-icripfir  fialb.in  d.l.  Cclfus,  nu  1 1 1 . ad  9 confuiuit  it 
Crau.iiicor.6.nu.76.&inc6r.t6i.in  ti.idc  it  tradidit 

, Ant.But.in  c.grauis.coI.4.de  rcff.fpol.vbi  £c  Abb.  in 
antcp.col.diccntcs  tunc  dcnunciacionc  extra  indicia 
le  inducere  mala  fidem  qn  fittitulu  non  habenti,  Sc 
ita  effe  inrciligcndu  tex.  in  1.  item  veniunt.  Si.  petid, 
■ff.de  pcr.hxr.Abb.  hocid£confirmauitinc.i.  nu.p. 
depta;lc.&  mc.j.nu4.co.tit.  fauct  huicopinioni  c6 
cex.in  d.f.fi  fundfi.C.derei  ecnd.ciufdc  fuit  Inia;  Bar, 
riu  pen.ff.pro  emp.&  ind.l.fi  fundu,&  in  l.n.inira  liter 
'Col.  x.ff.dcvfuc.dicenscx  dcnunciacionc  oriri  mata 
.ffdc  ante  contralffu>n6  vero  poff  ide  inquit  Inu. in  c. 
diieffiin  gl.  maiori  ante  medium  de  maio.3c  1 bcd. 
4X  Limitatione  hanc  fublimitarc  f poteris, Vc  habeat 
.locum,JUli  fiat  talis  dcnunciatio  in  defeclu,  quo  ca- 
fuctiam  poff  contradam  fieri  poterit:  ita  limitabar 
Abb.in  c.fidiligeiui>nu.zx.de  prxlcr.motusauthori 
tatecoatex.in  l.vr  perfediorc.s,C.  dc  ann.cxccp.  vbi 
‘.huhisfubli  mirationis  ficli  Ipcciescff 

Tertio'  primario  loco  poterit  probari  mala  fides 
4;exeo,t9quis(inctitulopoindct,grauiffimisautho» 
ribosita  tcffanribusIno.ee  Bal.  inc.periuas>dcrcffi. 
qaibus%CccditImo.inc.vlt.deprzlcr.cum  hisCt  fen 
lit  Fci.in  d.c.li  diligcti,  catir.ic  ali»,  de  quibus  lup.in 
a.ampiiat.ad  principium  conclulionis.&  in  hoc  dic, 
6c  diffiogucjVt  ibi  docuimus. 

Chartus  malam  fidi  probandi  modus  crir,  fi  cop- 
JHffiteritfpoficffori  hunc  coram  aliquibusdixiilc , fe 
iciwtein  illi  alterius cffc.vt  audior eff  Bar.in  d l.Ccl 
' iusiCol.4.verfifcdqualitcrprobaturimtafidcs,ff^dc 
viucybi  Baib.nu.  1 1 8. 4 quorum  inia  ffetit  Ang.in  1. 

. «u,qui,5.PiUjliciana,ft'.dcpublic.iii  rem  adio.  idctn 
•voluitC9p.inc.20.nu.x.dclct.  vrb.ptzdip,  vt  eteau- 
. tum  cft  ab  Akx.inconf.1 87mu.s.hb.z.  lic  placuit  dc 
Fcl.tnd4;.fi diligenti, np.5.dc pr^fcr.quod  ncclatuic 
; Ang.iaLfi  quis.ff.dcprzld.  jo.annor.  ncc  ignoraui t 
imo.inrepe.c.vlc.dc  przlcr.  idqucconfiiuiauit  Me- 
«UH^tUa  aib>iud>cala  mu.  1 
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4'  Amplia, vriftud  fitverum,t  itfiparsnoa  fuerft 
.-pra;;ens,qn  taliscofdlio  emanauir.ita  ceofimBaib. 
in  d.l.CcJ(us,nu.  i zo.  qui  refeirde  approbat  Mcoo^ 
in  d.trae.de  arb.iud.caf.iij  nu.S;  vrrndit  Alex.in  d. 
coni.  1 87.  vetf  ncc  obffat,col.  j .qui  ad  hoc  corrobori  • 
dum  in  mediu  adducit  id,9  voluit  Bar.in  d.f.CcUiis, 
du  dixit.probari  malam  fidi.dt  fcientia  reialienz,  co 
9 probatur,9iplc  coram  ahquibusdixit,fc  feire  rem 
illam  alienam; quia  przfumituriiludinmcntcha* 

4<5buiflc,dc  aftustqui  peudenta  roloanimo,dc  vohin- 
t.-ite  vnius  nonrcqmrunt  partisprzfentia , vr  not.  ide 
Baf.dc anteeu  Aceur.in  I.PomponiusJa  i .ff.de  ncg. 
gelt.idi  Bat.inl.ccttu.S.fiquisabfcntc.ffalcc6fellis, 
&4nb.lj  vero  cxprellim,  vbi  Angdn  4col.in  auth.de 
h?r.&  falcid.idc  Ang.in  d.l.li  quis,&  Imain  d.c.vlr. 
dcipicmet  Bar.inauth.facramcnra  pubcru,  C0I.2.C. 
ii  aduec.vcnd.ncc ab  hoc  diucrfus  fuit  B.il.in  d.l.i  .§. 
Icddt  (i  quis,.C.delat.  libcr.  tol.  in  l.gencralircr.coL 
vlc,q.l.C.dcnQanuln.pccun.in  I.  non  idcirco.  Cdc 
itu.de  faci.igno.iicfcnfii  Alcx.ii»l.idcinduob.Si.vlt. 
tf.de  pad.dt  itatcnuitPurpur.inI.poftquamlitijCol. 

5>.ff.dc  pa^,  d{ prius  his  Acciir.in  l.vlt.  in  gl.  vlqin  fi. 
ff.de  intcrrog.acl.hoc  ide  probauit  Antdc  Butr.in  c 
vlt.col.  5.  & ibi  Abb.col.4.vbi  etiam  Imol.  col.y.  dc 
confeflis.vt  etiam  arbitra  tus  cft  Fulg.in  con  f.  197.10. 
dc  Anan,  in  confis  3.  col.vlt.  idem  protulit  Lanfr.in 

c. quoniam  contra, coi. 37.dcproba. 

Quintus  malam  fide  probandi  moduscxcocolli- 

47git  poilidcreccpit.procuraiiit  titulum 

h.ibc.c,fiitatcffaiut  credimus C?pol.  ind.c.io.nu. 
2.  quod  ct  ab  alijs  grauioribusauthoribiis  cft  copro- 
batu,vta  Fci.in  d.c.li  diligcti, nu.5zS.Alcx.c6f.192. 
vcrfiqnia  primo  rndetur,lib.z,4  B.irt.in  l.fin  afit.§.fi 
duob.ff  depiibl.a  Bal.in  I.cogi,C.dcpctit.hzrc.c5cia 
l,qih.C.dcrcivcndic.&abcod.Bal.inl.quotics,vcrf. 
iuxtaifla  partem, co.tir.  vbiaithacfiiillc  fnlam  Odo 
fie.ibidciqucm  iplc  extollit  valdc.idcm  voluit  B«lb. 
ind.l.CcIfusmu.i  2».in  ti.de  vfuc.idcm  fenfit  Meno, 
in  d.cafizzs.nu.io.cuircict  fauct  id,qd proditum  rc- 
liquir,duin  dc  iurerndtnSocy.iun.tn  cenfi  69.11U.5 

48  lib.  I .vbi  c6fuluit,cu  cenferi  in  mala  fide, f qui  dubi- 
tans dc  iurc  liio  quxliuit  remcdium.ampliusdiccbat 
Balb.intrad.przfcr.2.par.?.par.prin.q.2.talcdi;bira- 
tiond impedire iiiiriu  przfcnbcndi,  coeptu  tn  nonct 
dciur  'canonico,  iiixra  cmusdccrcta  exigit  bona  fi- 
des cdtinua  vfqjadprzfcnptionccopietam,  vrc.vlt. 
de pixfcr.idc  placuit  Bal.in  l.naturalitcr,col.2.circa 
fin.vcrf  5:  hzcdico,fi  qs  ceperit  dubitarc,ff.dc  vfuc, 

49  dicens  fore, vt  ab  initro talis  non  pradrribcrct.tquia 
no  hit  bona  fide , licet  non  habeat  mala ; fcd  ex  poff 
fa^lo  tale  titubatione  non  nocere  co  9 requira  t , vc 
conffanrer credat  fe  malz  fidei  pollelTorStad  hoc  vc 
extinguat,vcl  impcdiatprzfariptioquC-feq.  Abb.in 

d. c.vlt.col.pen.ver.j.gl.quzrit.5cplcnius  Fel.  col.an 

* tcpcn.&  vlnattcffanteslianceflc  * cdom  opin.  5cid6 
dixit  Alex. iQl.}.§.gciicra,col.2.in  z.not.vbi  laficol. 

* Z.&  j.in  d.not.pofi  ipfum  Alex.ffdeacq.poff dc  ’ c6 
muni  etiam  iple  uffarur,dt  comprobat  tribus  ratio- 

' nibusA  plene  enucleat  hunc  articulum  Did.incap. 
poll'dl‘or,par.i.§.7.nu.?.dcrcg.iuris,infexto. 

PoffrctnamhScmalz  fidei  probarionS limitabis, 

50  vt  procedat, t fi  procurauit  titulum,  paftqiia  fuit  vo- 
catusadiudicium , vel  dubitabaturvt  vocaretur,  na 
tali  cafu  przfumuurvtiq;  mala  fides,  prout  declarat 
iplc  Bal.in  d.l.quories,  hoc  fiiiflede  mete  Odoff. qui 
fuit  auchpr  huius  fcnrcntiz. 

Secundo  locolimitanda  cff,vt  locu  fibi  vendicet, 

5 1 fi  illa  dubitatio,  f per  aua  quismoucturad  (ibi  reme 
diuacquit£du,effct  vchcmSs,dcvaldeindmarcrad 
mala  tidS, ita  explicat  Mcn.  d.cafizzj.n.  17. 5c  ad  ide 
l^itcofult.i  Parifiin  cof,50.nu.ioJib.i  .cx  contextu, 
l.fi  fundu.cum  ibi  noc.Cderci  vendi.  3t  idem  firma- 
uit  Claud.  in  d.l.j.  S.gcuera.  coi.  i.  verfi  9 ego  puto. 

lojej/bi  M*Jcardi, vot.z,  Z 4 fl:dc 


0.dt  acq.pofl: vbi  atiM  c6cor6t%  dtat.iiii»etsim  'du« 
'5ibitanst  potius  in  boaa>q  in  mala  fide  creditur,  tcAe 
gl.in  d.c.li  ddigeri.  & in  c.vlt.  do  praferip.  vbi  et  Inn. 
idc  aiunt  Balb.&  Mtaoc  ruislocianupaaddu<flis. 

5;  Sexto  qooq;  pcobatur  maiaftdcs  t ex  tcftimotiio 
icftium  etiiexoa  mdicium.vtimetrpgaiusrcrpon- 
dit  AlcxxonCf  p.  prope  fine  vctf.de  mala  fide  proba 
tur etiam  vol.d.  cuius fententix  album  calculum  ad* 
dit  Abb.conf.2S4au.  t.  idq;  prius  his  vidit  Bal.  in  e.  r. 
$.fi  duo.de  pactenen.  hoc  enam  tenet  Fely.  in  d.c.fi 
diligemi.nu.5.vtctiain  arbitratus  cftMcudc.  de  arb. 
iad1c.caufd.caf.2ay.na.11.  * ‘ 

54  Septimo  malam  fidem  probandi  iactoeft,tcuts 
pone(Tornuccmptoracqmrendomandatu  procura* 
torisnominc  fui  domini  vendetis  videre  n^lexcrit: 
nS  poftea  n reperitur  mandatum  noUum , vel  minus 
validum,  in  malafidc  is  ptxfumimt ; ita  loquutus  cft 
Fely.in  d.c.fi  diligemi.nu.y.vt  dcdocuit  Barcin  l.qui 
fundum.S.vlt.fF.ptoempt.&  ini.  vlt.poftgl.ff.eoifk, 
fic  monuit,&  Balb.in  d.l.Cdfus.nd:.i25.&ind.trac. 
piafump.ina.par.  >\par.principalis.q.i8.quosfequic 
Mcn.in  d.caf aiy.  nu.xz.  fic  coniult^o  Rui.6s.nu. 

dccidcdo  tenuere  Bcr.  dccif  28  i.nu.ip.^ 
egregie  firmat  illud, voluerunt  Bal.de  SaLio  L i.C. 
de  reb.alie.oon  alicn.vbi  concludunt  emente  ab  ali* 
3 5 quo  t exceutore  refii,  cum  q6  ciTct}  prxlumi 

in  mala  fidc,&  noa  potVc  prarlciibac.ncc erroris fpc 
cie  adiuuari,  eu  non  fuou  enor  iufius,cum  debuerit 
videre  authocicatem  cxccutionis,a  qua  pendebat  ve 
ditionis  validiras,q’  tunc  eo  magis  procedit, fi  collu- 
fio  aliqua  probabit  interemptorem  ,&piocurator€ 
vcndencem,ita  inquit  Abb.in  d.cfi  diiigcnn. 

Ifiud  pofiremum  velim  limites runc  veru  efienifi 
3i5canfiarett  procuratori  volnific  decipere  emptore 
ex  eo>9  per  aliquos  fidedignosemptori  fignificauc* 
m,fe  habere  plenum  mandatum, na  tunc emenstan- 
quftiufio  cxroie  circumu&tuscxcufac:  ita  docet  Barr. 
in  d.l.fi  fundu.^.vlr.Cpro  emp.de  in  i.inccfiatoxati. 
Alex. io  1.  i.in  pxin.ff.de  co.pu  quS  fac.  erit,  de  in  d.1. 
vlr.C  pro  cmp.de  in  d.l.de  pupillo.  S.fiqsipfi.inq.S. 
in  firfdc  nou.ope.nim.  in  eandC  dcRidit  fnlam  BoJ. 
in  l.iudicu.  C.dc  rei  vcndic.  idc  tefiantui  lo.  Ana.de 
Ant.m  CCIXC.1  de  iur.  pano,  tfiis  accedit  Alex,  in  1. 1. 
in  prmc.tf.de  eo, per  quem  tdc.crit.cofdcm  fequuntur 
Km.ind.conf.&s.num.2}.iib.i.atqi  Bcro.  dccif.181. 
nuin.  i6.idcm  cd  ctiam,fi  aliquibus  alijs  luftiscaufis 

37  f emens  crediderit  ilium  habere  mandatum  1 prout 
infimlli  voluerunt.  B.ii.de  Sal.  ind.l.i.C.dcrcb.alic. 
iion  alicn.de  Mcnoc.m  loco  nuperrime  cit. 

38  Amplia  iuniiacjonchanc,'i  vtctiamdidblvmus 
tm  egregu  vini.iducerc  dicatur  iufiifilmam  creduli* 
ratcmdtafcnficBal.in  d.l.iudtcia.verfa.  qucro.in  fi. 
C.dcrei  vcndi.idcmdiiudicauccc.Io.And.de  Ant.in 
c.mta.  de  lurc  parron.  de  in  hanc  propendere  videtur 
e^inioocm  Bar.in  d.l.incc Qaro.fi. pro  em pto.dum  di 
cie  ementem  cxculari  er  non  lafpcdo  mandato,  fi  jp 
curator  per  aliqua  illi  fignificauerit  fe  habere  mada* 
tum  ab  aliquo  viro  cui  debebat  fickm  habere. 

3P  Qnandoaurem  fide  dignis  ,f  de  egregiis  viris,  (ed 
fingula.  credendQ  fit  cofulcndus  erit  Abbincof  94* 
f)u.5.voi.2.  vbi  aitin  prxiudiciu  terti), nec  ipfi  Cardi- 
nali etiam  legato  adhiberi  fidem.  gl.authoiitare  mo 
tus. in  c.ficut  de  fenten.excomm.qux  aperte  Icnfit  ei 
tanuocnobilifijinus.pS.diQ.nanquamnoneQaiefdc 
diguitatcni  pcrlone  fatis  cflct,vcfibi  foli  credatur  in 
alterius  prxiudiciumtdc  per  tex.in  l.vnica.Cxlcfiipcr 
ind  i • 1 1 b.  10.  cuius  authoruate  permotus  Bar.  di  x ic  ibi 
imnqefle  alicui ocedeodum  quantumcunque  indi- 
gnitate pofuo,dlceocifc  habere  pocefiatem  ad  fadS* 
dum  aliquadcpcndenriaiPrindpispoceQatc. 
do  Secundo  limita  etiam,  tquado  adeflet  publica, dC 

fciicralis  fama  in  illa  vidiiia,  illfi  ptoctuatorem  ha- 
dc  Ruadamis  plcnuffl.i]A  taU  calu  eu  pubUu  vox 
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& fama  ioducatiudiUlmum  ctforf  .inocmfsnialH 
non  infpcao  mandato,  a mala:  fidei  crimine  vihd*. 
cabiCiiraaitin  fimili  Bar.in  d.l.Celfus.col.a.verf.itC. 
& publica  fama.  tf.  de  vlucap.dqnonon  difecepauit 
Bal.it  ind.l.iudicia.Calerei  vcdi.it  in  l.propriaati. 
Ode  ptoba.it  in  l.pcn.C.de  long.tcmp.prafcrip.nec 
ab  hoedifleniit  Ant.in  d.c.fi  diligcmi.de  pradcii.cni 
fententix  concutit  conrcx.inl.4.ri.  ad  Maced.ic  in  t. 
cum  quidam. /.quod  diciturdf.de  acq.hxrc. 

Crimini  et  malcfidci  cum  c(l'c  affinem  offauo,p- 

di  bac  t qui  ffindat  polfeilionem  fuam  iu  priuilegio,  gi 
pmfumptiuii  comeadir  > nec  aliam  caufam  al  legat. 
iux.fcnttntiamFcl.ind.c.lidiligcmi,num.5.vctl.ibi 
dixit  etiam  Bal.de  ptzfcti.qui  allegat  Bal. in  l.folein 
nibu5.C.dc  tei  vcudic.idcm  Icnticntcm  per  tcx.  in  e. 
ad  decimas.de  icffit.lpoliatotfi  in  fcxto.idein  tenuit 
Menoch.in  d.caf.x2j.nu.i;.quiadhoc  citae  Balb.in 
d.l.Ccllu$.nu.ia;. 

dx  Adhzc  inaldidei , t de  illa  mobatio  non  ob&ura 
cfti  cum  quisi  confumpiuioltatimin  malum  vfnm 
cmitiVt  in  co.q  emit  d prodigo,  luxuriofo.  &%1  i|s  hu* 
iusftrinzhominibus,viinquit  liitifconrult.in  l.liqs 
eu  fcitccff.peocmpt.vbi  Bar.  poltmultasdillindio- 
nes  hoc  llatuit  t tenciq,  idem  clfe  in  etncncesd  collm 
forc^um  quo  dicit  non  valere  contraft3,quia  delin- 
quunt Hinul  per  l.vltimam.  !i.vltimo.ff.  quat.rer.ad. 
non  dat.&  quod  nor.  in  d.Ui  quis,  dt  ini.  quod  ii  mi*, 
nor./.vlt.if.dcmino. 

d)  Sedin  hocdiffinttio  Abbatis  f adhibenda  eft,^ 
cemliiind.c.ndiligenti.ou.26.vcif.concludcin  hoc 
de  ptzfctip.vbiainqiautquis  cmitfcidterab  eo,  cui 
boniseratinicrdififi, it  non  valet  cdtraflus, nec  trif- 
fere  vlucapiendi  conditio,  cum  ptzliimamrmala  Ii- 
desi  vtinl.quifiindum.^.quifciens.lf.proempr.aut 
emit  ab  eo,  cui  bonis  non  erat  intcrdidQ,  fcd  fclcbat 
illum  conlbmptnruinircdignoiabatinqu0  vfuin.Sc 
tunedf  clfcboiixiidci  empeond.  I.Gquis  cum  feitet. 
in  prin.aut  lcicbat,quod  in  aliquem  malu  vfum  vo-  . 
lebat  expendere  pretiu,dcTUUc  cincnscll  irialz  fidei, 
d.Ui  quts  in  tin.  maxime  Ii  vendens  erat  minot,  vtl- 
fi  vero  non  remuncrandi.S.  fiadolcfcensluxutiolus. 
ff.mandaci.it  vnacum  Bar.iplc  concludit,  ctia  idem 
de  collufionc.  ad  quodrcipondit  etiam  Parii,  m d.  e. 
lidiligcnii.nii.  to.dt  ;i. 

d4  Prxrcrca,  qaiinfoiitis  caurclisfcotraxit,  & nimis 
caute  procedit, cQc  inala;fidri  arguirur/isenim  in  do 
Jo  prxlumirur,  tcQc  Accur.  inl.fi  quis  fub  condicio. 
ffxlecondir.InQit.ip  larifiime  (nofcquicur  laf.in  l.te- 
fta.nu.;.&4.C.dctcQa.  »kincon(.i70.nu.i.  vol.a.Sc 
in  hanc  fentenciam  i multis  cfi  confultu,vraDcc.ia 
conf.ipp.nu.S.dc  in  conf44S.nu.z).aSoc.  mn.confi. 
77.ou.47.lib.  I.  a Cur  iuu.in  cdf  1 ;o.  nu.9.&  d Crau. 
io  cdf.^S.nu.Sdc  in  conf.y6.nu.t9.idc  tradidere  Bat. 
de  Ang.in  d.l.fi  quis  (ub  conditione, vbi  exteri  feribe 
tcs.ad  idS  pertinccc.il  lo  vos.dcpign.5cc.ad  nofiram, 
dcempAc  vend.idqiipfemcccofirmauitBal.m  e.  1. 
verf.quxrodequibufddpadts.ia  tit.de  fcud.da.in  vi 
cem  lcg.cdmilTo.in  vfib.feud.atq;  Anr.  dcBucr.in  d. 
cillo  vos.in  4.no.5c  Catph.in  trac.de  finmiat.cdtrac. 
pracfump.Ssdc  p.idS  Bal.in  I.3.C.  plus  valere , ^ agit, 
de  inheria.  col.x.C.decxecut.  rei  iud.quibusadhxrct 
Soc.cdf  21  y. de  Fely  .inc.a.derefcrip.  nec  alio  tendit 
contex.  in  c.qul  graui.de  ciitn.fal.  Sic  quoq;  fenfere 
Imo.in  d.c.ad  noAfa  Aicx.cdf.  207.C0I.7.  vol.y  .$oc. 
fcn.c5f22.col.vlt.lib.4.Batb.conf.i6xoLy.li.2.Buif. 
conf.66.nu.  i6.5c  Menoch.d.caf.iiy.nu.  1 8. 

65  Vltimo  eandem  omnibus  alijs  pisationis  modis 
e medio  dereIidis,locus  erit  conicduris, quibus  itia* 
ia  fide  proban.proot  fa^i  qualitas  didlat/voluic  ^r. 
in  d.l.^lfus.col.4.ver.fedqualirer.fi.dc  vfuc.ad  idi 
decidit  Afili^.in  d.  dee.  $69*  nu.8.  & ante  eum  Bald» 
in  1. 1 .C.dc  vfuc.transfor.vt  de  rerpondere  Burfa.in  d. 
cooi'.66.  na.ia  Alexdn  coof.  1 87.  nu.8.Ub.2.  Abb.ia 

confi 


De  probationib. 

* conr.io.nu.s.idq;obrciu;iuerc Do^.coinmuniTcr*tn 
d.  l.  Celfus , vbi  pricipue  Bjlb.nu.i  19.  idem  icpedit 
Bal.  in  1.  pen.  C.  dc  cmiil.  vbi  cfltcxi.apmus.cxquo 
colligimtclaicpeiindicia  malam  fidem  probaii.idC 
voluit  Angjn  d.l.  1 .Cdc  vruc.uau)for.idcm  BaJd.in 
l.fi  parcina.C.de  rcpud.hxr.  vbi  nonnullasconiceiu- 
las  enumerat, per  quas  fiius , qui  abftinuic , & pofiea 
cmiti  aeditonbushaiteditari)sdlluJ  mala  fidcfecifi 
fc  diaiut,  quasipic  videto . 

CO<NC  LVS  l 0 Mllll, 

''AB.GVMENTVM. 

Quis  teneatur  probare  negatiuam . raalefa* 
Aotem,  fcilicet  non  inueniri,  cum  agitur 
contra  villa  ex  ftatuto,quo  cauctur  quod 
villa  malefa^ore  no  inuento  teneatur  de 
inalelicio;  Ac  malefafloie  in  dubio  fem- 
per  prarfumi  praud , & iniuftc  malcfiuirai 
commifilTe. 


Concluf:  M V.  i8r 

6 malcfa^ofum»  qu6drcilicctmalcfa£lorint<jub}o 

fcmpci  pnriunmur  prauc , & inmfic  iiulcticium  c6^ 
mifi0c»  ciquodldcgcncrc  prohibitorum  > vc  habet 
incvf.de  prariuin.dc  inl.qmcum  tclo.Cutd  Icg.  Coiu» 
de  ncar.&  pcrBaJ.in  cHcut  nobis, in  H.dcrciud.  pro 
quo  faciunt  d.pcr  Bar.in  i.  Aurd  iiadem  qu9(iir.h.de 
lib.Jeg.de  pet  d.clcm.i  .dc  homic.de  m Ul  nd 

conuicii.C.dc  iiimr.  A lcx.conr.24.vol.a.iu  pnn. 

7 Sccundumiamcnvoiunutcmtdc  propofitum  i dc 
dolum  di Amguunrur,de  rcpuuuuir>m  quo  vidc  pra:- 
cipue  vitra  ea,qux  diximus  in  cond.dcIidi.Mari'.  m 
conf.crun-7.mi.io.cuiii  icq.de  coni)67.nu.g.coni'.a«. 
nu.4Coafa6jiu.8.cui.v;.au.i8.1ul.CIarja2i.hofmc. 
citvprm.de  m^.ti.q.6o.vcr.i  z.d:  q.84.inprin.  Dod.in 
dvlvdolum.  C.  dc  dol.  vbi  gl.  pomt  exemplum  J lilpa- 
norutn«qut  dabat  vinum  dbum,  quali  aqium  rubeo 
nuxtanifumiutisad  prandium , viincbruremor,  dc 
incbncratipoUca  pio  cis  hiiciuberencpvd  rationes 
ruasaccommodarcnr.vbi  pratc>puc  Bait.  Abb.  dc  alii 
in  c ivdc  pfxfump.Gaudvin  m dchomicid.colutn.fi. 
c)uzfi.vh. 
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ARGVMENTVM. 


S i^attfa^fortmnonmumiri  Jiqmf  dixfrstt  emmaptut 
(ontraviUam  txfiatuio^quoututtury  quodviOa  male- 
failort  ne/%  imttnto  Umstur  d«  makficio  t pro^rt  dt- 
bu.Eteur.nu.  z, 

^ Probandiomu$amcumbtt,quiji  fuodia/uptrciitm.vlt» 
dtr^rip. 

4 *Prohare  negdtiusm  dthityqui  fi  fimd^^tint». 

5 MaUfailor  quomodo, (;r  qusndo probttur^  rewiffiui. 

6 Mai^aiiortn  dubio  ftmptrpTdfumtuTpfAut^iyiMiuJie 

' tnaUficium  (omtmjijj^ . 

7 MdltJuiadiJiin^umurfKundHvolmnhtttmpropofita. 

^ Malefaaorem  rer“’lgu'u*r 

contra  villam  ex  Hafuroiquo  cauctur^quod  villa  ma 
Icfaclore  non  irutnto  teneatur  dc  maleficio,  talem 
negaiiui  probare  debetata  Cor.conr.]23.vot.a.iitcra 
M.dcN  Hcrcul.inuucl.de piob.neg.vcrr48.infatur 
oui  ad  hoc  citat  cc  Crau.conC  i a.lib.  i.  in  fi.  dc  huius 

■%  dcciiionisratio cfi , f quia  ralc ftatutu ,<p  villa  tcnca* 
tur  pro  in.ilef.t^occ  di  exorbitans  i iurec6i»quia  ic* 
gulantcrquisno  tenetur  pro  dclic^oalterius,periura 
vulgaria,i  in  lVccic,q>  duilas  non  tcncaturptociuc 
ddinquercpdixit  Bar.in  1. ne  qd.fi.de  incc.niin.  nauf. 
&in!.i  lfaib. fur  vxf.de qui  nititur cx  conlhcxocbit. 
ndobtincr,ni(iprobctverif  cati  verba  cofiitunonis» 
& fiaTUti, prout  linguJaritctdcdditJo.And. in  c.idc 
hoimc.hb.6.dicrr.s.qu6d  per  hoc  cua  fit  a pocoa.  d.c. 
1 .quendam  inquj litum  dc  afiuilinio , 9»  crimen  pro* 
babatunfcd  qm^  nd  erat  probatum  , quod  is  qui  fue* 
xat  A fiallinatus  fuerit  Chrillianusi  fuit  ablolutus , q.i 
illctex.loquuurdcalTairmanrcChrilhanumidccius 
Theoiicam  referi,dcrcquitutBal.inl.nquis  nodici 
npcrc.C.deepirdccicr.coJ.|.vcrf.propcerca  dixit  lo. 
And.de  facit, quod  dicuncgl.de  Dod.in  clcm.  fin.de 

^ refer,  volcmes,  <p  quia  Ula  dcmxfi  cxorbiianSitideo 
ciiqui  ea  nititUTi  incumbitonus  probandi  • de  fuadee 

4 hoc«uar4guia,qux  habet, 9 Ic  fundas  f in  negaquat 
d€tiU3pr^are>a]iasruccunibic.ldiquis.C.dcfjbriCv 

iu  llipulaius,in  prin.tf.de  vetb.  obi.  & in  I. 
hociuclt'.co.vbi  Bsn.de  czicii  feribentes.  Inn.  in  c. 
rupcrnisAtliciiam  Holl.de  accii.&Uufnmc  pciHcc 
cul.inpiinuiaS.de  pioband.neg.nii.a. 

5 QuomodoA  quando  tquisprzrumatur,&  probe- 
tur inalefaSocdSe  maleficium  commiliire,  vide  quz 
laie  diiiiiniiaiii«oaduliooib.m  vcib.dcIiSnm. 

N c>M  tqiacoicguUii]  gcacialcm  ad  hanc  mataia 


Regulariter  oon  przrumt  malignitatem:  & 
quo  pado  illa  przfumatur. 

S  V M M ^ R 1 V M. 

1 pr^fumtUtr  . 

2 ^^sU^niusprobuiur  extradJatu  > d*  malorum familia^ 

ritate . 

7  Stmehntlmadbue  malus  prafumitur . 

4 PrujumitUT contra  tum,qui  laborat infamut» 

j Malorum  famiUaritattxttfianwmmqfdtsnmoribus  in- 
format. 

6 ASait^nutprafumiturbartSy  qui  non  conficit  inut-iariu. 

7 Msb^nusprafumiturqwUttmyquamtnJislsuttadfiatm 

vJ^fUt ptrfiqut  detredJat. 

8 Eaifum  txprtmcns  tn /upplicatioHC  pr a fumiiur potius  tx 

fimplicnate,quam  cx  wabtia  tUud  cxprijjifit. 

9 falfmm\xfnmcnsinfuppi«aiiontptajunntur potiusex 

fnaUtUtquamtx  JimpUeitait  iUudtxprtJ/ifit , quando 
probaretur  Jennisa  , vti  prajusvertutr  jcicntsa  iUiuSt 
quod falsQ  txprvjfsim  tji. 

10  %2Halitta  probatur  ex  comsiiurss . 

• Malign  itate 

Jf.ppofoCvCTadit  Franc.  de  Por.  in  tra^.dc  inucn.c.d. 
nu.  8.  de  aliis  probauimus  in  quampluiibus  locis , de 
conduf  mendacium , cui  malignitas  incfi,Hi  cau* 
ia  dccipiedi,vc  pergi. in  eme  quis.aa.q.2.  Mare.  Anr. 
Cuc.in  tfad.dcmcnricn.cir.pofnu.7'-  Gcin  malitia 

* tradit gi. qua  tenent 'comimmitccDo^.vtpci  Abb. 
ibi,nu.6.in  c.pafioraii$.in  ptin.de  otfic.ddcg. 

2 Limirac  m co,q  finr  habitus,  fdc  reputams  malus, 
dc  q cu  malis  cdacrlatrna  C2  hoc  tranatu,  de  conuer* 
rationc4>bari  nuiigniracetn  tradit  Ang.inauth.de 
Monach.^.cogir.verf.  ^ ad  quxG.  na  ct  Ictncl  malus 

3 f adhuc  malus  piumir.c.lcmclmalus.dcrcg.iur.  in  6. 

4 ctcotracupfumitit  qui  laborat  infamia.Luc.de  Pc. 
inl.haclcg.Cde  ^xi.iacr.fcri.li.ia.inpnu.ctq  cG  ifia 

$ lis vc^factaiun1iiidcn)0^lb.mfi}^mar,l.xdtlc^.^■hoc 
autif.de  xdii  cdid.ctde  his  lare  diximus  cond.Ma- 
lus.cxea  iumccc  poteris  malignitatis  psuptioncs  : na 
hxc  prumpao  malignitati  excludens  .ib  alijs  in  iurc 

6 c6rtiiufis  pcrfijpc  luperatihinc  hxres,  t q no  confecit 
inuentaiiu, malignus  pfumicur,l.fancimus.  li  ver6 
no  fticrit, in  auth.de  h*c.dc  falc-cx  quohnc  uubiopri 
uac  faicid.vt  ibi,ct  in  dubiu  reuocat  pp  Trcbd.vtia- 
tifllmc  pet  Oabvfoft  alios  conci.  lO.  ad  Ttcb. 

Sic 


lofephi  Mafcardi 

rajft  mulitrtm  rf/  btntficio  VilUiant . . 

27  inflrummtoftandu  dicat,  quod  TtUtn 

ex  certa  /cientia, & bene  eonfultus,  non  vi , neque  dolo, 
ijc.nifi contrarium  probetur.  ] 

28  'Aptari/ faljitat  nonprafmmHur,Ji reperiatur  aliud  fert- 
ptum,  quam  Jit  diSium . 

lur are  falfum  nemo  prafumitur  . • ' 

qo  Haresprf/umitur.  fideliter  confeeijfe  inuentarium,  ne  cen 
featur  fubtraxijje  bona  baredttaria . ' 


7 Sic  etiamtqui  v/q.  ad  finctn  litem, quam  inftitijif,' 
pfcqui  dctrcilat, malignus  prsefumitur . Luc.  dc  pcn. 
in  l.qucmadinodum.C.dc agr.& ccnldib. i «.nu.  197. 

Malitiam  autem, vt  diximus, non  pr^fumi  adeo  vc 

8 rum  eft.quod  fi  quist  in  fuafupplicationcfalfum  ex- 
primat,potius  ex  fimplicirate , quim  ex  malitia  fal- 
fiimcxprciriireccnrcbitur.gl.inc.fupcrlitcris.invet. 
priori  modo.de  referip.  Barb.  conf.77-inprin.vol.4- 

9 , t qn  non  probaretur,  ^ i Vxor  pr/fumitur  quicauid  acquifiuit  conflante  matri^ 

vel  pra:fumercturfcictia  illius, q>  falso  cxprcflbmcft.  rnonio  acqutjiutjjedebonumarttj. 

Alcx.conf.9?.col.  a.  verfi non obftat  id.qnod  nota.  iiFurnonprafumttur,incutusdomoreperiaturresjurtt- 
vol.6.&conl.77.vol.i.Gab.dcmalef.concl.2nu.i4.  ua,nificoncuifrantalipconte6lurt.r  . 

dquofumialiapoflUntadiftorum  declarationem.  Erransiniurenonprpumtturmdolo. 

10  Huiufmodi  autem  malitiafprobabitur  ex  coieau-  Natus  ex  vxoreprafumttureMceptM  de  manto. 

ris,vt  per  Abb.in  d.c.paftoralis.deoffi.dclcg.&  ex  fa-  35  CMatnmomum prfjumttur  tnter  duos  ingenuos  Jimul 
Aoconijcictur.ficut  fraus,  vtpcrcundcm  Abb.inc.  conuerfantes,vteustetur  fujpscsomau,0' peccats. 

fu2Ccftum,infi.dcappcl.vclcxnonfaao,ad9quis  36  Seruus  delinques  nonp/umiturdeUnquert  voluntate  dm. 
tencbatur,quia  & qui  facit  Cotra  legem,  & qui  omit-  37  Semel  malus  Jemper  prfJUmttur  malus.  , /•  V 

tit,ad  cp  tcnetur,cft  in  dolo-Bart.in  l.dolum.C.  dc  do  i8  Semel  malus  JemperprfJumitur  malus  ineodem,velJimilt 
*lo.Burf.COnCp4.nu,2.  & jate  diximus  in  conici,  dolu.  genere.Contr.nu  jg.  Concil.nu.^. 

^ ^lJUaiusnonprfftimilseptneode^nertmali,cufletttpnf- 

bus , iX  abjlsnens  ab  illo  dtliito  faltempn  triennium., 
4Z  tholus  non prffumitur  in  eodem  genere  mali,  cum  Jecit 
ARGVMENTV  M.  ■ magnam  Pfnitentiam  , itlumq;  bonefiii  asionibus  va~ 

ea^t  per  triennium  conjlet . 

Kcminem  malum  prefumi:  quod  multis  illa-  43  Maius nSpJumitur/emperin^degenere mati, cH agitur 


C OtiC  LV  S 10 


tionibus  oftenditur  ; & quoufque  illud 
procedat» 

SVMMARIVM. 
t .fMalus  nemo  regulariter  prafumitur . 

3.  Tonus  e/l  quilibet  naturaliter. 

3 Tonus, vt  quis  dicaturverbam  atienumfenfum,  quandth 
que  torquentur, ipr  impropriantur,vt  nu.  7. 


de  mahtMuee per  naturam, Jeu  ftatem  alterantur. 

44  .SMalus  in  futurum  prafumitur  in  eodem  genere-mali/id 
in pr^teritum.Contr.nu.q6.Concil.  nu.  47. 

4 5 ‘N.otarius.qui fuit  condemnatus  de falfo , non  iccirco  eites  > 
' infrumintapriusfaSla  reputantur fal/a,licet  in  futU' 
rum  pojl  condemnationem  non  pojit  alia  facere. 
q.%  Juramento  damnum  pajji  periurtnonejijlanditm , licet  > 
Jlatutum  diJponat,quod  de  damno  datojletur  facramf- 

que torquensur,K3 

A r «fiibuslaicis  deponentibus  de  non  deliaocommifo,  qua  >}o  Teji  non  credit,qut  altas  ptrbibuttfayum  tejimonium.  , . 

clericis  contrarium  a/ferenttbus  magis  ejft  credendum.  5 1 Tejiis periurus  non  facit  indicium  nedum  ad  torturam » 

4 jtialitia  qualitas  eo  magis  excludrtur  , quo  qunejinatui  fed  nec  etiam  ad  formandam  inquijjtionem, 

bona  patria, & bonis  parentibus . 51  .^leuatus  d fatifdatione  per  iuratoriam  cautionem  per- 

6 Malitia  qualitas  eo  magis  ejl  excludenda, quo  quis  efl  no»  dit  illud  priuilegium  , JiJemel  prpiiitirit  iuratoriam 

bilis,  iJ  diues . cautionem, fuerit  repertui  pedturus . 

8 Habens  rem  communem,iyeavtens  ad  libitum , non  pra-  Rapiens  muliere folutam,qua  e^ds fuerit  defiorata,ni  in> 

fumitur  veBi  iBavti  in  detrimentum  iuris  ^rius, fed  ciditinpchd  siatuti  punientis  tale  delsdluppnamortss. 

fimplsciterfecundumiusfuum.QuodintelIige,vtnu.g.  54  Meesdax in vno,in omnibus prpfstjmtur  mendax. 

10  Nemoprafumitur  immemor  falutis  aterna.  J J Plures  in  rixa,vbifuerunt , tX  reperiatur  vnsts  vulmra» 

j 1 Quilibet  prafumitur  altenuia  dolo.ix  culpa.  - • tuspoterit  ludex  deuenire  ad  torturam  contra  illum , 

I X PojJidere  bona  fde  quis prafumitur,ni/i  contrariu  jpbi/,  qui  alids  fmile  delidium  perpetr auit . 

l i Gefium  prafumitur Jpontif, non  metu  gejlum.  ^(,Studensmati,ixnegligenteriniurtcanonico,male,pne- 

XA  Alius  indifferens  licet  fonet in  deliiium, tamen prafumen  gligenter prpjumitur,  quod Jiudebit  in  ture  ciutti. 

dut  efipotius  bonus,iX  in  bonapartS , quamue  malam.  57  Carcerddus  efijy  diligenter  c^odiendus , quijemelatias 

15  inteBefluscapienduteJl,  per  quem  non  prafumitur  quit  de  carceribus  aufugit,licet  is  veniret  relaxandus fdeiuf 

delinquere,  qudm  contra.  foribus  ex  aliquo  deliHo,  nec  deberet  incarcerari . 

16  Adus  Jicerto  loco,vel tempore  potuit  ejfe  licitus,  aliofvtrb  5 8 Calumniatus  inprimaaccufationeprffumiturcaUiniari 

iUicituSyltx  prafumitge/ium  incajulicito  . etiam  in  fecttnda  . 

1 7 ConJilium,quod potejl  ft  babes  e ad  bonum,  igt  ad  malum,  5 9 Qui  femel  male  Je  gejjtt  in  aliqua  re  % credendum  non  tjt , 

debet  interpretari  in  meliorem pstrlim . -/ ■ quod  in  futurum  is  in  eadem  bene  ft  gerat. 

• 18  Exceptio  contra  atiqueoppqfita,  quapojjitinterpretars  in  do  'Bonus  non  e fi  quisprpfumendusintertyprfmdicium. 

bona,  ix  in  malam  partem , in  bonis  ^ interpretanda.  6 1 tJMalus  tji  prpfumtndus,quife  intromittit, & repertus  ef 

igExctptiOiquf  potejl  accipi  in  bonam,iy  in  malampartem,  ^ ea jMtre, qua funtdt genere probibitorum.y 

in  malam  potius  tfi  snuUigtnda , cum  oHusfuper  quo  6l  Homicidium  sis  dubio  dolose  committi  prfjumstur , licet 
’ opponitur  exceptiOfprima  fronte  habet  maiorem  Jorma  potuerit  committi  ad  defenjsonem . 

mali,quamboni . ‘ 6i  Prfjumn  male  de  clerico, qf-equttateon/ortia  mulierum, 

fto  Exceptso,quapoUjl  accipi  in  bonam,  ij  in  malam  parte  , 64  Malus  quilsbet  prpfumitursn  foro  confcitntsa , vt  tutior 

in  malam  potius  eJiinleUigenda , cusnaiiusfupe/ quo  ' viaeligotur  pro  falute  anima, 
opponitur  exceptio, effet  improbatus  a sure  nasuraii,  vtl  6 5 Malipjumptio  admittitur , eXs  d malo , de  quo  dubitatur, 
dsusno.aut  pojstsuo.  cdjiaret  aliquod  lucris  IptUare  ad  sBu, de  quo prprumti. 

X I ftidex  prafumitur  bonus  . 66  Malus prp fumitur,  qui  cummalss  verjatur . 

XI  Prafumitur  pro  referspto  Principis . 6q  Mal^ prffumitur  dc paupere,  & populari . 

2j  'Rjfcrspt&tclUnsiustertiJpraJumsidefalJstalefuipedu.  6i Bm'e prfjumitur  dtnobiU. 
x^xArhstri prafumuntur  re£i'e,  ix iuHe lassdaffe . 69  Pauper  quis  dicatur, iX  fuiptlhu . 

x%  Notarius pfumiibene,  ix  fideliter  exercere  offesufunm.  70  Malus  isprf/uinitur,qus  aliquid  cfpit  agere,cuiurprinei 
26  Notaru  snjh ummto flandum  ejl  Jsin  eo  affiat fe  ctrliQ- . apparet  *Jft malHm,Cont,num,'fi.  Q6ncsl.nu.7u 

. . ■'  Malum 
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De  probationib.- 

1 q1  II  «-^  tneminc  regulariter prsefumicon- 
■ ftai  extcxinc.dadum.\5cinc;fi.dc 

praesfipt.Marfin  1. » .nu.67.C.  Jc  fica.Alc.in  rrac.prsc' 
lump.in  rcg.}-pr*rump.2.im.i.&rcg.2.prjcr.  S.  nu,i. 
nor  in  c.i  .in  vcr-arlLma  dc  fcrut.vbi  gl.in  c.  cum  pa- 
ter.Sac^.fF.de  Icg.a.  1-  omnimodo.C.dcinotV.tclta. 
Crau.inconr6o.nu.7.Soc. c6l‘. i $.  coi. t.lib. i Dcc.in 
J,m^lucs.nu.^^e.dcmlli.tc^ta.Be^Tr.in  cota^d.n.i©. 
•vol.7.  tum  /Itni.&ratioeft quia  naturaliter  quilibet 

b.  <fbonns eft,iecuntiuni  gl.in  I.H.iV.quod  mcc.cau.  lac» 
deBduifind-Uomnimodo.pillfl  icxt.Ang.inl.lci6- 
duni.iti  fi:facirc.mandata.dc  prxliimp.  Gramm.coll 
5o.nu.9.faflitgl.inc.nauigati.dc  vlu.  gl.in  c.acccdes. 
dccrimin.fet3B3id.in  1. 2.in  vlt.  col.vcrf.lcd  ponc.C. 
qtfor.Af^i.noncecip.facitt  ^.dicit  glo.iu  c.  nequis 

'3  quod  verba  t in alienu  renfum  tor- 

^C^tArad  hdc,vt(pisdicauir bonus,  ita  cd  refert* 
& fel)u7riirM^rf.Mnr.2;num^  9.  Alex.conl!  5AC01. 3» 
VOl.iifeariCTO.ciol.  J.vol.^  .conl74*col.  3 .eod.  vol . 

•'  Ampliarti^liocadcd.cflc  veru»  vt  fi  duo  tedes  cle- 

4 ricittcltificttary&mprOniDin  aliquid  maii,ii;eific,&: 

atM  duo  te^laia  eodem  tempotc,ioco,dc  fa  - 

6todicunt<:t»itratiiiyA:iU;  iUfi  non  maliquidquam 
fecilTdcredanirteftijihis  laicis  deponentibus  pio  non 
delido*  licet  clerici  aliasdigniores  lint  laicisivt  ha’ 
betul*kic.dcniq;>4.dift.&'in  c.duolunt genera,  duo- 
decima q.2.&  in  c.cQ  ex  iniun^o  dc  hxre.in  c.lacer- 
dodbivndcciaia.q.'ixdt  dignioribus  tcltibus  tcgui.v 
rlter  ftandu’cft.c.in  noftra.de  tcftib.l.ob  caimc.ft.co. 
tit.gl.iftudno.itrc.clerici.dift.8. faciunt  dii^a  p Fran. 
Cur.in trac.de  tcAib;Conduf.a6.vcrf.  terno faim.vbi 
vnacum  Bal.tScRom.cotKWdit  magis  ftadum  efie 
teftibu.<i  negantibus  dclidu,  qua  atfirmantibns.prout 
6tidcm  voluit  Anth.coni;i53.nu.3.vcrfin  ifta  veri- 
tate dico.fatitint  notata  in  c.fi  forte, dc  cicci,  in  6.  & 
ideante  omnes  voluit  Inn.inc.  venietis,  dc  prcliini  p. 

5 * Secundo  ampliatur iftudtantofmagis  procedere* 
qnqois  cft  natntbon,i  patria  ,&  boms  parcnrib.ai?;. 
l.quod  fi  noHt.fl.quia  mancipia,  vbi  gl.&  Docl.ft.de 
*di.cdi.&  nor.lbale Amicis  n conf.  86.  nu.  i j.  in 
conf.  1 34.nuwfO.Luc.de  Pcn.inhqucmadmodum.C. 
deagric.&  cC'1'.lib.ii.in  ver.  167.  & 168. facit  c.apof. 
dift.pS.Cyn.in  l.prouidcndum.C.dcpolhi.  facit  illud 
Arift.in  libwj.Rhctor.ad  Theodede  c.  i6.du  inquit : 
Nobiliras,&  educatio  ad  facienda  fide  adhibent,  vc* 
rifimilcenim  cft  probii  cx  probis,  5c  bene  educatum 
euafifle.& ratio  p6tfllc.  quia  maiorum  noftronira 
exemplo  ad  virtnrcs  cxcitamiir.prout  inquit  Abb.in 
c. vcrictabilis.de  prarben.dt  hoc  td6  Inadet  vetus  ilud 
adagium , Phdofophus  Philofophnm  gcncraj-  ‘ 

6 Tertio  amplia  hocco  m rgis  verum  cflc.f  fi  dc  no- 
bili,Ardiuite ageretur, quiabene  pta-funntur  dehis* 

; quibus funt  integrat  fecultates , Sc  maioium  fuoritin 
h*rcdiratcsincolumc.s,prourinqt  fext.inl.i.iii  prm. 
C.dcdebit.ciuii.lib.io.gl.in  c.illud.40.dift.lo.Andr. 
in  c.conftitutis.il  z.col.pen.de  appcl.R0m.fing.726, 
Barba.in  l.fcd  fi  ex ftipulatu.c0l.9-  ft-  de  vci b.  obi.  Sc 
intrad.dcpnEftan.Card.in  i.q.vlr.par.vcr.  tu  allega. 
ficconf.62.col.4»lib.t,3rconf.j.col.i  3-lib.2.  Sc  conf. 
3 5.C0I.  i.eo.lib.i. facit  l.quod  fi  nolit. qui  inacipia. 
IT.dexdil.cdidiAlc.in  traCl.Piarfump.reg.i.  prxlum. 
48.in  prin.Gerar.de  Pct.fana.fing.3c.S0c.iun.  conf. 
)9.col.4.nu.26.  lib.  2.  ' ' 

7 Quaribampliatprincipalcdidum  adeo  veru  offe, 
vtverbafint  potius  impr^nianda  ad  hoc,vt  quis  di* 
catutbonus,  ita  voluirgl.in  c.  ne  quis  arbitretur.  27., 
q.z.  quam  fcqnitur,  dc  notabilem  dicit  Macl.  conf  2. 
num.  9-  ■ ' 

S Primo  hinc  infertur, quod  quis  habens  t rem  com* 

nMmcm,&  cavtcnsadlibitum,nonprafuniiturvcllc 
it. a vri  in  dctrimcnrnm  iuris  alterius , fed  fimpliciter 
fecundum  iusfuum, ita  inquit  text-in  1.  merito.ff.pro 
ioc.Sc  LonluiuitCacp.conf-4-  coi.  i.  num.  10.  Sc  vide 
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Jlluftriir.Card.Alba.ind  l.merito.in  nddi.ibiad  Bar. 
Alc.irtd.traCl.prxlumpt.rcg.t.pra/iimp.  i. 

9 Qn6dmtclligc,tniiia"creturin  rctolnuni, vitra 

qnain  liceret, vciuti  illa  abutendo.'  nam  tunc  comta 
talcmpoftet agi  furti  adiooc,vt  in  i.Sabinus.if.coii)' 
mu.diui. faciunt  nota-in  1-duo  fratrcs.ft.de  acqu.hxr. 
Alc.vbilitp..  ■>  . - ' V.  . ^ 

10  Secundo  jnft:rtur,gtncmotprxfumiturimmcmor 
fallitis  xrcrnar.l.fi.C  ad  legom  hiliam  reper.  c.  tnnei- 
mus.i.q.7.ibi  gl.&  c.cu  tu  fih.  dc  rcfti.l.cQ  qnisdcce- 
dais.S.codicillis.ft.delcg.z.aiuh  qiobrinet.  vbi  Bal. 
C.de  ptob.Bardn  l.i.C.commu.de  Icg.C.ifir  co('.  >0 1, 
vbt  conluluir,  q>  hi  cxpcnlisparuis  ftandum  cihoni- 
bus  harcdisdctiinclirnain  licct  in  tali  prob.ationc  vi- 
dcaturrcquiriiufm  ,ramcncxquo.iinpliuspra:ft.iri 
non  poteft, dabitur  limplici  codici ntioinl,  q.-i  mois 
n6  minorem  fidem  vf  induccic,qnam  lurm  ,cx  quo 
nemo  prarliimittir  monendo  fuillcimmcmorlahitis 
cternc,perd.l.fi.etp  not.pcrBar.inl.admoncduT.de  ^ 
iurc  ri’lc.vbidicir,q>  pialumitur  ^(criptuia  defundi 
pccditUr6ncm,6<  pl.roncs.C.dc  prob.lc  pid<pno. 
Soc.cof  16 i.cal.2.fiidiint  plura  accumulata  pHipp. 
in  nib.ft.de  fideiuftb.coi  .7.8.  & 9.  qux  th  illatio  reci- 
pit ill^dcclarationcs.dcqbusp  Alc.cu  tbi  additisin 
rcg.39b;f.4.qoas  p tc  vide,cil  hic  illani  iib  iit  locu& 

n Tertio  iiifcttur.q’ quilibet  fprxiuinituraiicnus. i 
dolo,dc  culpa.l.doluin.C.dcdoio.  1.  fi  creditor.  C.  dc-  r 
ptgivad.l.qiiotics.S.q  dolO.ff.dcprob.l.fi  dolo.C.,dc 
rcltin.vcnd.l.dolus.&  l.cle?,atcr.ft'.dcdolo.  I.nools. 
^.a  barbans.ft.de  rcmihr.l.q>  adhibitis.C.dciii.s,  q ii. 
afcrlb.in  tcfta.I.i.C.dcxdil.edicl.  1.  compiobatio.if. 
dc  prob.Alc.in  d.rcg.-,’.pra'ftimpt.^ 

12  QiLarioinfctf.quodfqiusbona  fidcpoflidCar.nifi 

probcair  contrarium, I pcn.G.decuid  gl.  inc.lidili- 
gcnti.&  ibi  Dodores , de  prxicript.  A Icx.eoni.  200. 
col.i.vcrfpra-tcrea  indubio.voiu.2.&  coni.7>.coli». 
pcn.voI.4i1ncrir6.ft' pro  loc.  gl.inJ.  fiipcr.in  vciiic, 
proba tur.C.dc  praricrip.  longi  tempo.  vbi  Bai.  coi.  3.  ^ 
vcrf.illudautcin;CaIta.conl.'9p.coJ  j.in  li.  Inn.  in  c " 
nihil,  colu.  2.  vcrl.nain  acdl^irlbu.^  lu:rciJitarijs,,dc 
clcd.Ccph.conf  1 3o.nu.  i i.vol.  1 . in  conii  2 53,1117. 
47.volum.2.  3 i7i.< 

13  Qi_tint6  infertur, t quod  gcftucil  prarimnifur.fpon- 
tcgcltuin.no  metu, ne  prA-lumeieturqmsdcIinquc- 
rc:cxquo  inferens  metum  dcliquir,  itacocludit  Inn. 
in  ccaui  a m niarrimom  j.de  ofHc.ddegqncin  refert , 
&icq.Alc.indrcg.3.pra:lump.7.in  prin.pcrl.a.C.dc 
his,qux  vi,vcl  mct-cau.  vbi  de  communi*  tcilatur. 

14  Sexto  infertur,  quod  f adiis  indifferens  licct  ibnet 

jndchdum,  tamen  pr3rfuMiedu.seil  porms  bonus, dt 
in  bonam  patre , quam  in  mahtm  prout  voluit  Ciirr. 
fcn.inconll20.col.  17.&  in  cOnf  50.C01. 9.  vbi  allt^at 
concordafitias,  Ic.  . -.;r  . n..  ‘!  ' ; 

I j Septimo  infcmir , quod  t quoties  ex  aliquo  adn 
poiUmt  capi  duo  miclicdus , & f ecundum  vnum  in- 
cideremr  in  delicium  , Sc  fccundiimaliiun  iion.ca- 
picnduscftintcllediisipcrqucni  no  prxftimiturde- 
linqucrc,hpc  voluit  .M  arl.in  rubr.de  fidciuf  C0I.9.& 
inl.i.C.ad  1.  Coin.de  fica,  vbi  multa  acemnuiat  ad  . 
hocprobandimiidc  voluit  Alex. c6f  1 5.C0I.2.V0I.3. 

16  Odauointertnr.q’  fi  t certo  loco, vel  ipeaduipo- 
ruiteftelicitu.<,aJio  vero  illicitus,  lex  prafumitgclhl 
in  cafu  licito.ita  nor.B.ir.in  l.no  ioln.§-lcd  cu  poftet, 
alias  in  if.icd  vt  prob.ui.ft.de  opcr.nou  nuc.vbi  dicit, 
ftatucocauctur,qi)od  nobilis  non  pollii  iiuraie pala- 
tium,nifi  tempore  Coniihi  iiib  poena' modo reperi- 
rur,qu6d  quida  nobilis  inn. 'Um  p.ilatiuni.-  icd  ncicif* 
quo rcmporc.dicit , quod  ptariumirur, quod  imrauic 
tempore Confilii, quam  dodrinam  refert,  A'  fcqiiituc 
Abb.in  c.atiditis , dc  prxfci  iptio.vbt  hoc  idem  notat 
exteri  fcribentcs.Alcx.conf  52-vol.3-Fd.inc.in  pr^- 
fcnria.col.d.dc  prob.Marf  in  conii  2.  nu.2. 

17  Nono  infcruiTyquod  coiUium/tquod  poteft  fc  ha-r 

bete  .ad 
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bcre  id  bonn  ,Sc  id  malum, debet  interpretari  in  me* 
liofcm  partem  • vccuitcturfurpiiio  maliconiilii  in 
dantc.ira  voluit  Bul.in  i.t.C.dcler.fiig.  vWIaCcoi.6. 
de  cft  argXa^orum.ffde  re  iud.de  eo  non  intapietS- 
tc  lex  iprainrcrpretatur.l.mcriiafF.proibc.hoc  idem 
voluit  Alcx.in  conf.ii6.vol.4. 

ig  Decimb  infcrmr,qo6dt  Ti  opponeretur  aliqua  ex- 
ceptio contra  aliquem, qua:  poQcc  interpretari  in  bo* 
nam,&  in  malam  partcni,deberet  interpretari  in  bo* 
nam, ita  docet  Inn-in  cdudum.il  x.col.  pcn.  declc(!i. 
vbi  dicit , quod  il  precatur  clericum  venatorem , 6ct 
interpretatio  in  meliorem  panem , videlicet, quod 
lUcrit  tantummodocaufa recreationis. quem 
tur  Fel.in  c-cum  dtledli.dcaccur.  Alcx.conT.  1 71  .coi. 
fi.vol.i.ailcgat  Arch.in  c.qui  venacionib.diA.  86.  de 
cod.modo  dicii  Burr.Abb.  rp  (1  proheturque  irafeibi 
Icm.capictui  prxCumptioin  meiiord  partem, (cUiccc 
quod  iflud  faciat  ex  iuila  caufa,arg.d.c.  dudum . 

,p  Limita  iftam  decimam  illationem  ,f  vt  no  proce* 
^dat,quando  achis.tbper  quo  opponitur  cxccpno»pri* 
ma fronte  haberer nuiorem  formam  mali,aua^ 
ni.quiamnc  prafumitur putms  nulus. e. eltote.de 
d.c.cudiiccii.vbt  Abb.dt  cxteri.de  accuf.idS  Abb.in 
d c.exhibira.de  iud.  vbi  licet  cdfpiratio  poflj^pi  in 
boni  p.irrcmrin  dubio,tn  imcUigiturin  maliV,  quS 
icquiiurtcl.inc.ti.pcrilluin  tcx.de  tcdib.cogcn. 

20  Sccud6li>niu,mliiaiisadus,  tlupcrquoopponi- 
tiu  cxccptio,ciTct  improbatus  a iurc  naturali , vel  di- 
umojutenad  iurc  pofltiuo-quu  tunc  in  illis  cH  po- 
tius pra-lumpiio  niali,qua  boninia  ait  Bar.in  l.Aurc- 
iius.S.itcin  quxfiit.fF.dclibcra.lcg.Ang.ini.  Plagii, 
C.ad  legem  tlaui.de  plag.SaI.in  l.lcnatus.Cdc  his,q 
fi  in  tcff.afcrib. A Ic.in  d.rcg.  \ .prxfump.  1 .n.  lo.ficic 
fcx.in  l.n  non  conuiiii-Cdc  iniU.Cotn.conl.9;.dc  in 
conf.  ?6o.vol.  I .Oeph.in  conf.i  i .nu  /.de  in  conf.  24. 
nu.S.cuinfcq  Burfa.inconf.94.  nu.  /.  Parif  confla. 

nu.?).3c  inconf.7d.nu.16.vol.4- 

21  Vndccimo  infcrtur*quod  pro  iudicc  f prxfumimr 
fcilicct.quod  fu  bonus*&  re^e  faciat  ea , qux  otHcio 
fuo  incumbunt. l.a.C.dco^.ciui.iud.  vbi Bal. de  ini. 
vnica.in  h.C.ne  quis  in  Aia  cau.CaA.conf  270.C0I.  i . 
vol.J.c.cumolini  il  a.vbigl.antcp. de priuilcg.de  ia 
c.cum  lo3nes  de  Ad.inflr.^cir  tex.  in  auth.  vt  deAm* 
^i.feu  Aincra.in  princ.I.ccni.  C.  de  iud. in  authcn.de 
iud. in  prin.l.Hxrennius.$.A.  vbi  gl.if.docuic. 

32  Duodecimo  infertur, quod  prttumiturfptorcfcri- 
pro  Principis,  qm  ciferur  rcfcribere  iccundu  iuAitii, 
nec  velit  auferre  lus  altcnus.I.a.Sl.mcmo.dc  ^.A  quis 
a Principc.tf.nc  quid  in  loco  pub.c.ex  tuaru  dcauih. 
de  vlupal.  Fel.in  c.  ciinqux  in  vcrfinterpretaiio.  de 
refciip.bfin  1.  i.de  in  l.A.  coi.  4-lfde  conA.prin.de  in 
j.pen.coi  pen.ff.de  iuff.de  iur.de  Lud.  Bolog.  conf.  6. 
col.antcPcn.de  An. Dec.conf  1 1 .cot.3.coh{.i7 1 . cdf 
2dd.col.n.conf./89.col.x.  conf  5 ao.  de  plentiTunc.in 
coDf.544.coU.de  j.Cur.iun.cof  SS.nu.  s.dc  cof  142. 
num./.&conf  174.  per  torum  fer^  Marf  iing.440. 
Kaph.Cum.conf  i )0.in  t.dub.Bald.in  hmonumen- 
ta.C.dc  lcg.idc6.Abb.inc.  ex  parK.  cl  a.  ad  A.dcofA. 

a/  dcleg.inquinquod  refaiptumt  tolicnsius  tertii  prx- 
lumitur  de  fiilitacc  Aifpedum , ex  qoo  Panceps  non 
lolet  talia  referipta  concedere. 

24  Decimotcnio  infertur,  quod  arbitri  f prarfumu  tur 
rcftcA  iuAi  laudaiTc  c.  niA  cflcnc.de  prxb.lo.And. 
in  addi-ad  Spcc.tic.de  aib.S.fcquitur.vcr.  item  quid  ll 
compromillum.in  addi.incip.^uuSifacit  texe,  in  1. 1. 
ff.delcg.a.  Alc.drcg./.prxfuinp.ia4n  prin.cum  alijs 
ibi  per  eum. 

25  Dcamoquarr6,infcrtur,quod  Nocariusfprxfumi- 

turbciK.de  ndclitcr  exercere  officium  fuum. c.ad  au- 
dicntia.de  prefcrip  I Aqui5dccutio.C.dc  fal.Bal.ini. 
Imperator  ccil.  a.ver.led  an  poterit.tfdc  ffa.hom.ide 
Balin  l.crrofC.col.i.Cdc  tcffa.Cun-len  cdii  49.  cof. 
nu.75.  veu- Jmn  vlumo  loco-Occ.  cdf4)o.  de 
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conr.42  ;.coI.  a.  Ban.ln  l.qfll  ffltdbus.ff.de  tcff  atncfC 
cut.Rom.conf179.colu.:.  Alex  .in  f feiendum  colo. 

1 1 .ff.de  verb.obl.quo  in  loco  dicit » qu6d  A in  inffn^ 

x6  mento  Nota rius  atcefferor t fc ceniorafle  mulictcii» 
de  beneAcio  Vclleiani.  ffandum  erirtali  inffnimen- 

* to,vbi  etiam  de  *communiopin.teffafur,Acutffabi* 
turinffrumenro,  t A Notarius  dicae , quod  Titius  ex 
certa  fcienria,dc  bent  confuIni$>non  vi,  neque doloi 
dcc.niAprobcrurcontrarium.ita  Bal-inl.  macer,in  2. 
coi.C.deret  vcnd.de inLa.C.dc rdcind.vend.de  A re-  t 

28  periacurtaliud  rcriprum.qudm  litdifluni,nonraniC 

pfumirui  fainrasifedenor  ita  Barr.in  I. quexics.il.  fed 
A notam.ff.de  haer.inff  de  in  Lfi  librarius.ff.de  reguur. 
^cit  tcx.in  I.pen.Cdc  his,qui  Abi  in  teffa.de quo  pa 
Fel.in  C.CX  literis.concl.j.dc  Ad.inftr.Anch.coCaSa, 
coi.  i.Cuma.in  conf  1 1 5.  vbi  mulca  ponit  ad  excufa* 
tionem  notariorum.  Aiex.conf4-coi.A.vol.i.dec6C 
a7.in  prin.  vol.  a.  Dccconf  1 75-Marf  in  1. 1.  nu.  71.  de 
fcqC.ad  leg.Com.de  Acar.de  in  rub.ff.  de  Adcitif  nih 
56.io  quo  tamen  dic , de  diffingu^,  piouc  m conduC 
notariu$,vbfdchoc,&lace,dcdiffindf.  * s 

29  Decimoquint6infcrtur,tquodnemoprxAimifDf 
iurarefaUum.i.A.Cadleg.Iol.tepctunda.€.tuis.dc(6 

ffib.c.cumru  AI  eod.rit.Ban.de  Doc.inl.a.C.dcbon4 
po(rcfrec.cab.Alc.d.reg./.prxluiup.i6.nu. 

/o  Decimofexto  infertur,  quod  hzres  tprxfumtrat 
Adeliter  confeci  fle  inudraruim , necenfeacur  Aibtca- 
xifle  bona  hxtcditana  , vnde  A hxres  illud  producit 
in  iudicio , de  dicar  non  elTc  alia  bona  in  hxredirate, 
creditores  ver64e  legatarii  contcadicanc,ffabicurio« 
ucntario,nili  ipA  prwentalia  exrarc.Ucimu$.S.lic£« 
tia.C.dciur.delib.vbi  fiait.de  DoA.Imol.Ale.  de  laf. 
in  l.A  conffantc.ff.fol.matr.i.  meritaff  pro  Ibc.Alcx* 
de  Arct.in  l.m  illa.col.pen.lKde  vcib.  obiig.  / 

/1  Decimofcptim6infcnur,quodvxortl^3efuminif 
quidquid  acquiAuit  conffance  matrimonio, acquiA- 
uiflc  de  bonis  inariti>ratione  turpis  quxffuseuirandi.  * 
l.Quintus.ff  de  don.int.vir.de  vxo4.ctiais.C.co4ir.c. 
AgniAcauit.de  pratfump.Bal.in  l.cA  opoccct.coI.4.C 
de  bon.qux  lib.de  in  l.A.Cale  pig.Alb.in  dd.€t  de  Sal. 
in  d.l.Quincu5,de  in  d.l.dt.Bat.in  l.A  vxoc.coi.6.C.de 
condiMnfcr.Aiex.int.quiiure.ff.dcacq.  poCT. 

/1  Dccimoo^auo  infertur,!  quod  licet  res  Ainiua  re 
periatur  in  domo  alicuius , non  tamen  pfxfuminicil- 
le  fur  eflc,niri  concunantalix  conicduix,vt  puta  qa 
At  vir  malx  condicioois,vitx  de  famx,dc  Ainiita.l.in* 
ciuilem.vbi  gio.Ban.Bal.de  Caffr.  C.  defuit.Bald.dC 
Imol.in  i.A.ff.dc  hax.inff.SaUn  l.A.C.de  Quxff . Ang. 
in  rracmalef.in  verb-veffem  celcffcm  abffulit.Mam 
conf  s a.nu.  40.de  conf  8 a.colpcri.de  A.dc  io  I .qui  fal- 
lam.Achoccaiunecfaccretindiciumadcomiri  c6* 
tra  curo, apud  quem  repena  effet»  ita  dicunt  Doifl.  te- 
ffeBmnxleindit.fol.a5.na.5.dicitcriam  Ang.d.loc. 

* cita.nu.19.hanc  efle*  communem  dodorumlemcn- 
tiam,ptour  ctia  m de  com  muni  ceff atur  Rol.  in  conC 
45  .nu.4  i.fecus  A is,a  pud  quC  repena  efliec  res  Airtiua, 
effet  malx  vocis, condi cioni$,et  iamx,quia  tunc  effet 
locus  inditio  ad  tonuramiptout  dixit  fi^n.in  l.A.  nu. 

* 5.ff.dc  quxff.et  hanceffe  * communem  dodrinS  do- 
lorum teffatur  Marf  conf  1 10.nu.4a.  &olxlx6f  45. 
num./9-  vol.i.etita  in  Aidli  comingeotiaconfuluit 
Bcnrconf.  io7.1ib.  1 .inprima  par. 

5/  Dccinionon6infertur,!quodnonprxfumiturqi 
in  dolo  licet  errauerit  in  iurc.Ucd  A lege  S.fcirc.aQt. 
ffalcpctiLhxred.l.nquisingraui.$  Aquis  ignorans, 
ff.ad  Syllaiua.Ang.in  S.quiauinen.lnff.vi  bon.rapf 
Alcx.in  1.A  quisidquod.ff.de  iurifd.omn.iud.Barcol 
in  dd.li»!  A Icgc.  S.  Icirc.  Abb.  in  c.  conrultac.de  iurc 
patrona.ct  in  c.grauis.col.pcnaicrcft.fpol.  et  in  c.  di; 
le^o.col./.de  prxbcn.Alcx.conf  7/. col.fi.  volum.al 
Fcl.inc.de  quarta  coi.  lo  deprx/cript. 

34  Vigcilmoinfemintqucxl  natus  ex  vxoce  pr^fumn 
m cqoccptus  dc  UAOCOiBoUaiub.Cdc  probat.col . 
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fin.per  tex.in  l.milcs.S.defun<^o.ff.ad  le-lQl.  de  adal. 
idcni  Bal.in  l.fi  mater.C.dcfuis,  & legit.  Ang.  in  1.7> 
iF.dc  fta.hom.Caftr.in  1,  Mf.dc  lib.de  poftbum.Franc, 
Ocm.in  fing.izd.glo.in  l.fi  pofihum.S.fi.ff.dc  Ub.de 

Safthu.vbi  Do^.Alex.in  l.nca;profdlio.  C-de  teft. 

artol.  dc  Fulg.  in  l.filiuin.  If.  de  his,  qui  funt  fui,vcl 
alien.iut. 

35  Vigefimoprimo  inferturad  hoc,tvr  cuirctur  fufpi 
ciomali,dc  peccacitquod  pnefuroitur  matri  moniuin 
inter  duos  ingenuos  fimul  conucrfantcs.l.in  Uberi,  ff. 
derit.nup.Cald.incfi.defponf.Alc.ind.  reg.  ?.  prx- 
fumpr.  iS.  in  ptin.de  nu.z.  faciunt  di<^a  per  Saly.in  U 
quidam.ff.de  probatio. 

jd  VigcfimofccQdo  infcrtur.fquod  feruus  dclinquds 
non  prxfumirur  delinquere  dc  ordine,  dc  voluntate 
domini.l.a.fr.dcnoxal.facuc.quiaprzfuiatus.  i<q.4. 
Bal.de  laf.iQi.(.inz.not.fF.ncquiscum,quiin  ius,dc 
in  1.  i.in  1 .noif  n ex  nox.caufag.Bolog.  in  rcp.auth. 
habira  colum.j.C.nefil.propat.cumailegat.  ibi  per 
cum.Qetera.cum  is  non  fim>qui  omniaptxharc  po('- 
lim,fupplcpcrtc. 

Primo  limita  cSclufionem,  vt  non  habeat  locum 
^740  illortqui  femd  fuit  malus:  nam  femper  prxfiimt* 
tur  malas, reg.eft  in  c.femel  malus  dc  reg.  iur.  in  6.  dc 
ibi  Dyn.Marfinfua  prad.in  S.dtiigcntcr.  nu.  ioo.de 
in  fing.79.in  prin.de  inc61'.77.nu.i:.ficir.  1.  nonom* 
stisS.a  baibarisff.de  rc  milit.  Alc.  in  tra«5f.  ptxfump. 
fcg.a.prac(iimp.7.in  prin.Ccph.in  confB2.nu.34.voi: 
l.late  Fcl.in  cfi.de  prxfump.Bal.in  i.fi.C.dc  his , qui 
per  mct.iud.non  appd.Bart.in  I fi  cui.§.iit'dcm . C da 
accufat.in I.'  afrms.tfdcfcnata. Alcxjconf s.volum. 
I .N ati  conf.36 z.num.S.conf  920.au.  40.  vol.  x.  dc  ia 
conf.41z.nu.xt.cod.vol. 

'38  ' Sublimira.vthabeartantum  lociimtineoddgenc 
K mali,vd  illi  fimili  laUelh,ira  Barc-in  d.l.ficui.^.ijf- 
dem  ff.deaccuf.lac.de  Bcl.indifpuratio.  fua , quam 
pofuit  in  l.omnimodo.C.deinoih.ccfla.dceam  ad  Ii- 
teram  refert  Abb.ibid- Anch.in  d.reg.fcmel.  Bart.  in 
d.i.CafTi. Bal.dclmol.ini. fi.ff.de  hxr.infi.Ioxic  Ana. 
in  c.P.Diac.dc  homic.Fcl.in  c.cum  in  iur.in  prin.  dc 
* offidcleg.Ale.confi77.vcrf.  fecundum,  dcconf.  (44. 
vol.  2.  Ang.in  l.fi  finita.§.cu  autem,  ff.  dedan.  infed.^ 
Marf.conf.15.nu  9- dc  d.conl.d7.n.i  r.dc  in  d.fing.74. 
59  Conrra  tamen  hanc  flublimitationcm  facit  text. 
apcrtiinm^  in  c.fi  gens  Angioru1n.difl.5d.  vbi  criain 
probatur  cx  vna  fpede  ddidi  paterni  filios  pixfumi 
labo  aturospluubusidc  diucrluddidis.cx  Alc.tamS 
40  in  sf.rcg.  2 prclUmp.7.nu.2.vcrCaddc concordarcfpo 
tens,  vt  tex.ifk*  procedat  quoad  quadam  fulpiiionc , 
quam  habet  contra  fe»qui  clt  malus  in  aliquo,  ve  fit 
etiam  nialusinoinnibiiN,  piopccr  magnam  connexi* 
Tatem,quam  habent  verba  inter  fcSublimiuiioautc 
quo.id  veram  prxfuinptioncm . 

41  Pnmo  declara  iiibliinitationcm,tquandoquisflc 
tifTct  probus  , d:  abUinensabillodcliClofaltcinpcr 
triennium  : nam  tunc  etiam  in  eodem  genere  mali , 
malus  amplius  minime  prxfumitur.  §.  hmc  aure  no- 
bisin  authen.de  Monach.  vbi  Ang.Sal.in  l.fi.S.  fi  ti- 
dciunor.ffqui  fatifd.cog.inl.fi  minotcm.col.j.ff.dc 
in  inrcgr.rclbr.mmor.Rom.co1Uil.zx5.  col.x.  laf.in 
l.fi  prms.in  pcn.car.fF.dc  nou.opcr.nunt.de  inl.inarc 
itam.C.dcinoffitcftam.Sdancirnus.d.authd.dcMo- 
nac.c. miinuatum.de  Simon.de  hanc  dcclarationciu 
cQc  noi.indam  in  primisdixit  Gulicl.de  Bcncd.m  rc- 
pct.cap  IVayn.in  fi  qui  cum  alia.nu.x74-pcc.in  coli. 
x6j.col.8.ihprin.vcrf.quartonondcponit.lmol.inc, 
cum  dcputati.de  iud.Curt.iuQ.iul.i.nu.j6.C.  depro* 
hib.lcq.pccun. 

42  Subtlcclara,vt  fitvcradcclaratio,tqu3dotalisdc. 
linquens fcciflct magnam  pccmtcmian),illum<i  ho- 
ncfhsadionibus  vacalfc  ttium  annorum  intcrpofitq 
interuallOjVtin  d.§.fancimus,&  §.hinc autem  nobis 
a uih.  dc  Mouach.  vel  qutuo  probaretur  pluries  cuc*. 
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niffe  illi  occa fionem  fimilismali  ficicndi  ,&  tamen 
fcabfhnuir.ira  lac.de Bclui.ind.fua  difpiu.quem  re* 
fcrt^dc  fcquirur  Alc.ind.traftprcfump.rcg.z.pfumpi. 
7.nu.3'Vcrf.addc  vel  quia  dctali  cmcnd.itioncfaccr* 
dos  jpfius  fidem  faceret,  ita  ait  gl.  in  e.  tcllimoniu  in 
vcrb.hoc  cafa.dcicfiib.pcrtcxr.in  c.in  cap.  dift.  50. 
4J  Secundo  declara  fublimirationcm,t  ve  noh.ihcac 
locun>in  malis, quxpcrnaturam , fcu.Ttatem  .-iltera- 
tur, vr  pura  in  iuuene  libidinofo,qui  in  fenc^f utc  libi- 
dinofiis  minime  prxfumiturdurarc , ita  fuif  dc  men- 
te Batiti  d.l.Cairms,ctin  d.l.fi  cui.S.ijfdcm.  .irg.l.fpa 
donem.S.qui  abfolutus.fF.de  cxcuf.tut.  et  per  Fcly  in 
d.c.cum  in  iorc  dc  offic.dclcg. 

44  .Terno  declara , vt  habeat  locum  f quo.id  fnfluru 
tantum, quia  qui  fccitaliasralc  m.iluin , prxfumirur 
fimilcin futurum  fafliirus.fcd  rcfpcclu  prxtcriti  no 
ita  A lc.ind.rcg.z.prxftimp.7.nu.j.vcrf  quarto  inrcl- 
ligc,pcrca,qux dixit  Sal.in  I.  fi.C.dcqnxft.  ctftciunt 
difta per Inno.Abb.lmo.lo.  dc  Ananxtibi  late  Fcl. 
tnc-frataiiiraris.  dchxr.  qui  voluerunt, q’  notarius, 
45t  qnifaualiascondeinnatusdc  falfo,nbnidc6  erit 
in  caula,  ytcxccra  cius  ihftrumcnra  prius  facFa  repu- 
tentur falfa  ♦ licet  in  futurum  poff  condemnationem 
non  poiIic  aha  facere  etiam  ad  pias  caufas,ita  Bal.in 
1.1nfraudcin.in§.fiquis.ffdc  rcftam.  milir.  quem  re- 
fert et  (equitur  Marfil. in  fing.569.incip.pia  caufa.  in 
fi.ct  ambos  refert , cr  commendat  etiam  additio  ad 
Alcx.infup  citat.loco  nu.4.5:  Bart.in  l.ad  tcflamcn- 
tnm.S.i.ff'.de  tclt.iSc  laf.in  I. Barbarius  Philippus.col. 
antcpcn.vcrf.iuxta  prisfentem  materiam  dc  notario. 
fi\dcofB.pEdtr:cumibi  pCrcum  allcgatis.&ini.prx- 
tor^.i.m  fi.tFdecden. Fcl.in  d.c.fratcrnitatis.in  6.fal 
len.qui  omnes  volunt,  quod  licet  ralis  notarius,  qui 
, fiiircondcnatusdcfalfonon  polfiralia  infirumcnra 
in  funiru  faccrc.potcrit  tamen  prxtcrita.de  quib.mit 
rogatusipcrficere,  feu  in  publica  formam  redigere . 
46  Contra  hancdeclarationemtfaciunt  ea, que  refert, 
dt  fcquirur  Alc.in  d.rCg.z.prxTump.Q.  vbi  concludit, 
quod  vidua  fom<c.acnx  pixlumiuiridcmfcctficma- 
^ ritoviucnte. per  tcf.in^.fi.in  auth.de  ielbt.&  pcti.fi 
hi,qui.  C.dcadult. 

■47  Coiiciitaic  poteris  fex  iplb  Alc.in  d.rcg.z.  5cprx- 
fump.7.nu.  j.vcrf  qu.uto  intelligc , vt  fcilicct  hoefe-^ 
cundiimdii^um  proced-ar  , quoad  quandam  fufpi- 
ciunem  tantum  . prima  amem  quoad  plenam  prx- 
fumptioncm,prout etiam  iprcfcipfiim  mcliusdccla 
rans  affirmat  in  d prxfump.  9.  in  fi. 

Ex  prxdiclaliinifarione  principali,  & fublimitatio- 

48  ncinfertur  prim  o.f  quod  ftanrc  ftaturaquod  dc  da- 
no dato  fletur  facramento  damnum  padi, quod  fi  cfl 
datu  d jnum  alicui, qui  alias  iurauit  failuiu,5c  Itr  per- 
iums,nonflabiturhoccafueiusiuro  fcd  erit  libi  ne* 
cede  probare damnu  aliogcncrc  jibarioni;,  qua  per 
facramcntil  nSobftatcdidlo  ftatuto,  ira  voluit  Barb. 
inc.pcrtuas.pcrgl.ibialcSimo.pci  tcx.&gl.inc.par- 
uuli.iz.q.j.Io.And.inaddit.ad  Spcc.in  tit.de  tcfli.§. 
i.car.4.inadditio.incip  allcgat  Marfin  fing.74.5t  in 
rub.defidciuf.num.i7i.Rom.5c  rcpctcn.in  i.admo- 
n5di.ff.de  iurciur.focit  quod  nota.Fcl.in  c.cx  par.cbl. 
z.dc  tc(lib.c.adrcprimcndu.col.i.deolfi.ord.c.paflo 
ralis.col.i  i.vcrl.z.limita.dccxccpt.Bal.in  fimilib.in 
auth.cui  rcli^lum.col.t.vcrf  attende.C.dc  indici,  vi- 
dui.lol.  Ang.in  l.q  iudicio.ffdeaccufgl.5t  ibi  Roin. 
in  Uex  tbrnel.ff.ad  Syllan.Caflr.in  1.  i.G.  dc  probat. 
Marfin  l.maritus.col.pen  tl.  dequxflio.  5c  ratio  cfl* 

49  quia t qui femcl  fuitpcriurus,  prxfumirur adhucfii- 
5litruspcriurium.d.c.paruuli.x2.q.5.c.litcras.in  fi.  dc 
prad'ump.Alc.in  djcg.i.prxfump.io,  &idcb  fccudo 

50  infertur, quod  aon  creditur  ticfli,qui  aliis  perhibuit 
falfum  tcftimoniu.c.tcftimonium,dc  tcftib.cquicu- 
quc.d.q.i.c.non pbt.z.q.7.Alc.d.prxfump.  10.  nu.  z. 
Marfin  conf.78.nu.35*^in  cbf  i i.nu.xs.cbf  40.  nu. 
25.noc.ml.li  inaior.C.dc  ttanf  5t  in  c.ficu{^dc  tcfl. 

in  e. 
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iniC.Utcrasdepixfump.in  vcrb.  praeter  iuracorid  cau 
tioncrr  Spcc.in  tit.cictcftib.inS.i.vcrfitccxcipitiiri 
quod  fif  infamis.Rom.in  I. admonendi,  poftprin.it 
deiurciur.Alcx.in  J.z.inS.quoddixinui!(.fF.fi  gscair- 
(io.faci fit  dida  Bar.Bal  & Sal.in  d.i.  fi  ex  falfis.  C^e 
tranfa.Bnl.in  1. certi  codi^io.S.quoniain.  coi.  pcn.it 
fi ccr.pct.& in  c. i.col.z.dcrcfcrip. Abb.inccu adeo,  j 
coi.  i.co.tir.&  in  c.  j.tn  fi.de  fid.  inft.  & hanc  opinio* 

* ncm  cominuncin  * dicit  lul.  Clar.in  fua  praft.crim. 
q.5?.  ni»./,  de  mente  Alcx.inconf.142.nu.  10.  vol.7. 

3 1 Ampli.ia'tt.ilisteftisfalfus,t&  periurus  no  faciat 
indicium  nedii  ad  torturamifcd  nec  ad  formanda  in- 
qiiifuioncm.ita  Alc.in  d.fcg,4.pta;lump.io.nu.x.pcr 
tcx.inc.ficut  oobisin  fi.de teftib;Fuiganconf.i73-&  . 
conf  I07.&  Dcc.conf.  1 8p.  & ibi  A<c.)  vbi  fqpra  dixit 
hoc  procedere  in  (bciocriminrS;  quialid&fkccretin*!  • 
dicium  etiam  ad  torturam maliquib.cafil>us,fed  it 
repertus  fiietit  fcmcl  periurus,  & falfus  no<»  operatur 
5t  inqnifitioncm,qiiQd  dixit  fingularitcrnotandmn, 
fcd  de  ifta  illatione  vna  cumairipliationc , videqu® 
do£liftime,&  latiftiine  rraditlul.Clar.in  §.  falfom.  p ' ; 
dircurfum.&  in  S.fi.d.q.^jivJbiiimitationcsjamplia- 
tioncs.&dcclaradoficsiradit.quashicnorcccnfco» 
cu  h.TC  otnnia  alii-sin  locis  tradaucrimus*  in  qb.crat 
prooria  fcdcs,&  qua?lucdida  su^,incidctcrdiximuS-' 

52  Tertio  infcrtur.quod  iijefqui  relcu3tuSifuitaiatir>' 
datione  periuratorjacautioncmjperditillud  priuilo-i 
gium.fi  fcmelprxftitcritiuratoria cautionem,  ct  fuit 
repertus  pcriuius , ira  VCsluit  B-atm  aiilh.  & qui  iurat. 
G.dc',bon.aui.iud  pof  in  prinhRom.in  l.a.col.pa-crf 
quid  autem  fi  debcs  caucrc.  ^ fal,rmtr,&  Mod.inL 
jt.S.quoddiximus.ffrfiquiscahtio»-  Marf  in  fiug.740; 

5 ; Qimrto  infettut:,;:^»  ftantc.llatuio , t quotlrapicnS 
mulierem  per  vim, puniatur p)Cnamortis,quod  ii  quis 
rapuit  muliere  iolutath, quae  aliis  fxiitdcftoiafa,&ta- 
da  .ab  aliquo , non  incidit  in  pfnam  ftatutiKquia  no 
prafiiniitur.quod  c.im  rapuerit  per  vim,  eu  aliis  con-  . 
fcnfcritalteti,it.i  confuIuitCaft.inconf.ioj.  Alcan 
d.reg.t.prsiumpt.  p.nu.  t.JVlarfiniub/defideiufnu/ 
17  5. & inhmatitus.infi.ff.dequa-ft.  5cfadiuudida  p 
Ang.in  I quc  iudicio.fF.de  accufgl.  inl.Cailius.fFdc 
ienato  & in i.inciuilem.C.dc fur.&  inl.cum allegas. 
C.dc  vfu.St  dida  Rom.in  cef  1 57;&  Bal.in  auth.cui 
rclidum.co!.?.poftp»in-iFdcindic.vid.tolliSd.Maril 
in  rcpct.l.ii.C.dc  prob.car.  lo.circa  fi.  & in  d.  Gng.74. 
vbi  dixit  hoc  efle  valde  not4dmu^&  menti  teuendu. 

54  C^iintb  infcnur.quod  mendaxtin  vno,  in  omnib, 
pntlumitur  mcndax,arg.noanl  fi.fF.de  rei  vcncFdi  in 
auih.qui  contr.-»  propriam  C.dc  non  nura.pcc.  «St.vi- . 
dc.qu^diximusinconclufionci  Mendacium. 

5 5 Sexto  infertur, quodfvbi  plurcs  fuerunt  in  rua V.& 
rcpcriuir  vnus  vulneratus , poictit  iudex  deucnirc  ad 
tortura  cpntriiiUum , qui  aJias.funilcddidupcrpc- 
trauif.ita  Alc.in  d.rcg.a.prsefumj.quod  dixit  et  fuif- 
Ic  dcmcntcSaly.inl.fi.col.vlt.C.dcqua’ft.3t  Moder. 
in  l.r.ui  prin.coi.fi. ff.co.tit.Marfin  fing.2 17.  vcrf.fed 
oiaBdida.  vbi  ad  hoc  allegat  Guid.dcSu^a.iniiio 
traa.de  tor.col«4  vcr.q,5c  qualia  inditia,  q>  dicit  efle 
autfctt vctbu,&  fingul.irc  didu,  & mgti  sep  tenendu. 

3(5  Septimo  infcrtur.q» qui  ftuduit  f malc,5c  ncgligc- 
tcr  in  iurc  canonico , male & ncgligentcr  pradinni- 
tunquod  Audebit  in  iurc  ciuili,ira  GoffirccL  lo.  Andr. 
Imo.  Abb.&  alij in c.fcrib.im.pcr illum tcx.de pliim. 

57  Odauoinfertur,g>liccrtalidsquivcnirctttlax.an- 
dus  fidciuiforib.ex  aliquo  dclido,ncc  deberer  incar- 
cerati, fi  tamen  alidsfcmcl  de carccribus  aufugit  car- 
ccr.andus  cft,&  diligenter  cuftodicndus, ita  voluit gl. 
notab.in  Uege  Cornclia.fFad  Syllanian.  vbi  Bal.5c 
Rom.&  idem  Bal.in  l.?.C  dccpifcop.  audiet».  Ang. 
Are.in  fUotrac.malefin  ver.fama  publica,  vcr.quar 
ro  notandi;  Matfind.l.maritus.col.pcn.  ff.de queft. 

58  Konb  infcrtur.9  jqcalumniatuscftin  prima  ac- 
cuiaiioi^c,prxfuuiuu£  calumniari  ctiS  in  fecunda, ita 


inquit  tcxt.in  d.l.fi  cui./.iifd^.ff.de  accnf  vbi  Batt.flt 
exteri  fcribcntcs,Dyn.in  d.rcg-.fen»cl  malus  in  priii.' 
$9'  Decimo infeitur,quod  militi,tqui femalc  habuit 
in  militia, & fic  etiam  cuilibet  alij.qui  fcmcl  fe  male 
gcfllc  in  aliqua  re,non  cft  amplius  credenduiquia  n6 
cft  ycrinmilc,quod  in  finuru  benefe  habebit,  ita 
cidit  tcx.in  l.non  omnis.§.  a Barbaris.  fF.  de  re  milit. 
vbi  omnes  Doft .&  idem  Dyn.  inieg.  femcl  mal£»s.  > ? 
I Secundo  limita  principaieni  conclufioncm,vra6 
60  proccdat,quandotcx  prxfumptionc  venirer  perimft- 
dum,aut  ininuedum  ius  rertij:  nam  in  alterius  prario- 
d i dura  non  debCt  quis  bonus  prxfu  m i,FeI.  i n e.  fi . dr 
prxfump.gl.in  c.ftatiitu.S.cum  vcro.vctf  abaliqup. 
de  rclcrip.in  d.Abb.in  ccumin  iurcdcoffic.dciegiil.^ 
prin.Dccconf445-nu.d1.PCT.Beninr.decif.d7.nu1n. 
.19.Crau.in  fuo  c5f  progcnero,nu.  d;.  vbi  muiioruiii 
prudentumnuthoritatesad  hoccogcrit.idcni  voluit 
Barto.ind.i.nierito.fFprofoc.gl.in  I.  qui  iuraffe  f.fi 
. pator.fFdciurciur.  vbi  etiam  Dod.Rom.conf  ?04.in'* 
priu.poftniij2.Dcc.in  l.fi  emancipati  na  3.poftnn.|; 
ver.non.obftatalia  mtio  C.de  colIario.&  in  e.  Ofittf 
col.a.nu.  1 1 .vcrf.ircm  illa  regula, de  cled.  'Soc.  conf 
57.num.  i7.vcrfnecobftat.vol.4.Gomcz.intra^.dp'i^ 
gra.cxpec.nu.8o(ver.&  hoc  regulariter  eft.Gozadiin 
conf6d.nii.3>vcrfrertiodico,Ruin.conf68.poftna. 

4. vcrfnccetiamobftat.Yol.4.  — u 

di  Tertrb  limitavvr.ilon  procedant  quSdo  quis  fetOr 

tromittiuei  cft  repertus  facere  ea, quxfunt  de  gcneic 
prohibitorum : nam  ex  hoc corra  illum  infiirgit  psa- 
fiimprio  mali,  Alex.conf  74.nu.2.vol.  6.  Corn.  coof^ 
26.C0I . fi.  verf  nec  obftat,vol.  J.l.fi  non  coriuitij.G.dc 
ininr.Dcc.jncin.prxfeada.nu.i4dcprob.  perrex.it 
c.t.dcprxfump.etl.  i.  C.dc  (icar,  vbi  fihomiddiuia 
d2  committatur, tprxfumiiurin  dubio  dolofecominit*it 
ti , licet potuifler  patrari  all  defenfionem  , iuxta  l.vt 
vim  vi.fFdc  iuft.et  iur.Bart.in  I-  fi  quisex  argcntariji. 
§.an  vero,  verf  brcuitcrquidam,poft  nu.4.ft.decdcn; 
Alarf  in  conf  4.nu.2  i.ct conf  y.nu.d.Gram.vol.s.nu, 

5. Cxpol.conf29.nu.4verfircm  quia,  et  ideo  prxfu.s 
6j  miturmalcdcclericojtg  ficquentateonfortia  raur 

licmm.c.clcricus.dift.si.c.clcrici.cad.dift,-  . 

64  . Quarto  limita.vt  non  habeat  locum,  quadofage- 
retur  iii  foro  cofcicnrix,  in  quo  quis  prxfumitur  ma- 
lus,vt  tutior  via  digarur  pro  falutx  animx^  cum  qui- 
libet homo  nafcaturfiliusirx,  Se  femus  ad  malfi , ita 
voluit  Dcc.in  d.c . in  prxfcntia.nu.  15.de  probatio,  g 
gl.in  e.  venicns.de  fponf.Soc.iun.in  conf  ap.num.  3 1. 
vol.2.Marffing.i5i.nu.i.Aiich.conf  179- circa  fin.  . 
Alc.d.rcg.3.prxfumpt.2.nu.5.gl.inc.i,dcrcfcrip.  vbi 
Fcl.&  idem  in  c.cu  in  iurc.  nu. a.dc  oific.dclcg.  Card. 
in  clem.  i.in  a.nO.deconccf  prxb. 
d5  Qujnro  limita, quadofex  malo,  de  quo  dubitatur» 
coftarct  aliquodlucru,&  commodum  fpcdaflc , vd 
fpcftarcad  illum, de  quoprxfumif,vt  piita,  quando, 
quis  cdmittit  aliquid  de  genere  prohibiromm  eu  ali- 
quolucrOjVd  fpe  lucri:  nam  tunc  beni  admittirurp- 
lumptio  mali, ita  voluit  Rom.incdf  304C0I.1.  verf 
ncc  r«fragatur.pofl  nu.2.Fcl.  nc.fi.c0l.4nu.  1 3.  verf 
fallit  2.dc  prxfunip.  Dee.  in  d.  1.  fi  craancipari.col.^ 
^ft  nu.  3 ■ vcrl.nccobftat,fi  dicatur.  C.de  coi  la.M  arll 
peipue  inc6f5  3.nu.3t.&conf77.nu.7.&conf  104. 
Ale.cof  i ay.nu.  1 2.  vcr.vndc  nunq.v0l.4cu  ibi  alleg. 
Alb.  in  I.  2.  Ii.  2.&  in  l.fi  quis  mihi  bona.§.patri.fF.dc 
acquir.hxrcdit.&inl.  fi  ventris.  §.  fin.  & ibi  per  Barr. 
fFdepriuil.cred.Mandof  in  addit  ad  Rom.ind.conf 
^04.  in  litcra  B-Crauct.conf  s/.nu.d.gl.  ind.  1.  qui  iu- 
raffc.in  §.fi  patrr.fF.de  iurciur.. 

66  Sexto  limita  in  co,t  qui  cum  malis  verfatur,  nam 
& ipfc  malus  prxfumimr,l4Edilcs.§.hoc  autem. ff.de 
xdil.cdiil.nam  incorru pms  manere  non  poteft , qui 
conuptisfociatur.c.quilquis.2j,q.4.fadt.c.ita  plani 
c.^  malis, & c.rcccdite.cad.cau.&  qu A qui  coicat  fii 
pobo  mcluCT  fupabkiafccicr.  1 j.cum  alijs  allegat, 
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iperLiJC.<ieWninJiquemadinodi}a(^.C(ie«gHc  6c- 

•ccnTi.lib:  ii.verf.  X67.  . >S 

<7  beptimb^limininpiiuptret&pc^Uri»  dequo.vc 
plurimum  prxTuminK  malum»  cun>  facillime  cefea- 
>turcomjnipU.;.in  prin>CdeicAiU.'l.ChriAiajios.C. 
depaga-gl.3c  Aogjo  ^/i>^o.col.i4nauth.  dc  hcr. 
6c  faIc.Lac.de  Pco>iA  l«t(H'ubeundi.  Cde  dccur.lib. 
30.&  in  d.i.qttcmadmodum,vcT£i74Uc.  Acgid.in 
fuotxail.de  tra.in  priA.nu.8.  fi..  Tancimus.  in  auth>dc 
. teftb.i/padonem.S.f).  flt.  dc  cxcuiitur.iicuc  c contra 
d8  tbenep^uinimrdcnobihi^  d^ri»i^ii»U5runriQ’ 
'tcgrzfacultatcS)3cxnaiorum  luorom  hereditates  in- 
coiumes»prout  inquit  texun  i.aun  prine.  C^ie  debit. 
icmi.Ub.io.fed  de  eoiquod-di^u  cfldc  paupere,  v<dc 
, Aicx.in  conCiy.pcc  totum>vol.3.vbi  i^nit  etiam  qs 
<S9dicaiurpaupcr»t&quisdicatur  (ui'pc^us,&quid  in 
.^iuihbusi>5c  quibus  incalibus  podat  torqueri.  Fcty.in 
cIl  quis  tcAium.tn  vaCin  gi.ti.  deceftib.  A pqilil.  ad 
iSar.in  d.l.fptdoncm.  $.  cfl  amcm.in  verb.  aficftaOc. 
6oo.in  trad.failcn.reg.a8p.in  verbpauper.  Al^ucoC 
M3y.Sc  Dcc.c6f.i6).vol.a.Alb.JcMaict.in  luotrad. 
ricteHib.c.5.'nu.i4.&a5.cum  fiiuil.  1 

70  Odaub  fallit  In  ilio»t  q aliquid  coepit  agcrc.cuius 
principium  apparet o0cnuluin,cap.clto(c.3c  c.cutu 
diledi.vbi  Abb.Acczccri  Dod.de  accuFei.  in  c.hn. 
dc  tcdi.cogcn. 

71  Contratvidcturdodr.Inn.inc.dudu.il  a.col.pcn. 
.dcclcd.vbi  li  probetur  clericum  vctucoicin:  hatid:* 
tc^ctatio  in  meUorcni  parte»vidclicat;»qubd  lucrir 
tantummodo  advenauonem  caurarecreBbonls»6c 
Tcl.cumrcquiturind  c cumdtledi.Alcx.conl!  \yf. 
col.fi.vol.2.&facif>quoddixciufufiui.2c  Abb  ind. 
4ududum  > quod  fciiicer  fi  probetur  aliquem  cfte  ita- 
Icibilem Captui  prarfbmptio  in  mOiorcm  paucm» 
Videlicet  quod  lilud  heiat  ex  iuda  caufa.  . 

7X  Concordare potcu$tc6trariaar£»  vtprimaopinio 
iit  veraiquSdoilieadus, quem  coepitincceifarioma; 
Id  mferrifccunda  vqali  oeccflatio  non  inferar  Jlcet 
prima  froott  foner  xh  delxdiim»prout  coo^  iidii  lon> 
in  Gdupet  his.col.g.dc  accufauo.  vbi  dicit » quod 
ccptio,qux  prima  fioocc  fonat  in  ddiduis,  li  necef: 
iario  lUud  non  inferat  mon  obdat  cledo » quem  ikd 
f *c6mumtcr  »pprobm6dicit  Alc.intcg.).  pIa:^Ulup^ 

• )iinu.7>&  facitc.in  prarlcona. dcprzbcn.de  Ciem.  l.dfl 
priml.ct  qu<^  voluit  Lap.allcg.i26.vbtvoluu<qu()d 
qui&accuUnsrdigiobtxn  >quod  cdcbramtiXiAlxen.% 
rochta  non  obuixcbit  * niii  aiairi  probat  cum  noa 
buiflbUocatiam  a pitibyrcro.  .-i-/ 

•)  CflrtcradUtsmtfiricoric|uf.  Eonu5.de  in  cortflul^ 
Dclidum.cum  fimilibos.  .*^  1 

_v  ■ ■ » 
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Mandatum  re^ulai  iter  non  prcruiui,  & quo. 

ufqueidvcfuiii  fituum  de  jlrqdutJhonfi 
mahdatinonnulla.  '■  " 

S  M M A R l V M . 

1 jfd4ndaUvfi»^c*tfp*»ritmirQdH3ui.-.  ■ . . /i...ti 

a procurator prottfiom  cUiftt  tnjiruimniuui-proattMor- 
’ 'f  priuio^ender*.  • , • • jOJi.'' 

4 Agtm  in  iudkiopSt  cogiptrporte  tdprodunnditptaiiwi 
tum  ^tUmintpjocuujutmmdS^nprimatbpaxxiMmK 

4 ^rtxurotorimcumbuprobtrt fynandatumbabftt.\  ,* 

5 A£lut  wgeu  ajirti.^>indati  faiiui  mm prodeH  ijinon 

oJUndatnr-moudAtufii. 

6 nlMand.u^w^npdfobMiprocMrMor Umetur udixp^Mt 

duinn^^i^exiffivexmtir 

7 cMdndatfimVtprobsntproeuratot  pdtpmrnnppusfilfi, 

*#  ^andat$immomprujMmattr.  ' 

Sf  t^HalaJidapri^mturintfmnUmboiiptmSiU^udprm*; 


IX  Mala  fidn  niprafumti  in  OTtmid  pro- 

''<matorriit'/id*mmedmtQ9Storyi«iitckuUolttxitmpm‘.\ 
fonn  Jdt  dtgmf,^vmdtns  babebmtmandotif 
I afVonyjrciT  Jiomtt fi  mmd  Jittm/  babtrtmfrteitfOfmc*^” 
Uji^am imambn  onntprokMudty  ficus po^litcmcon' 
u^»Uum\n4mtumcoppotHHstemruprueM9uk)r4mpr0‘ 
bartdtbH.Etcwr^mi^x^.  • 

X4  MutUatum  ao  babusjfiprunfrutorcprobatur  m eo^ttd- 
j^procefiusumappisretuMiuimMm. 

15  Mastdatumnoft  babutjfi pfocwtmtortm prokaiurtxto^ 

■ fuod  Hibd  mmdisSycMproSf^  tcgmmrdiinidatoi,fieHr. 
. fimpfotcfiuitg»iitrfd^frodu£ikhmutodi^uUd%cQ. 

X SUromandcUQ  Houpe^ufmtmrpo/i  kttmcouttJUuus /fxp^ 

>y£d  dummum»fmdustcum.,fUtproeoeompdrurraSttfb 

fusfiiumprocuratorom » & aktobaimfit  mamdattiUf. 

I 'pPr^Mimd.uo  ncnprmfitsvHttr  pdji  isHmconttJiatam 
ad  dofninssm, etiam  /iperiudictm  pronAuasumfufjMt 
. tompunnUmbaktre  kgitsmamprrfdnam. 

1 8 MumMumprctfitskitm  moMdaJ*  prxfitmitmr  domi- 

nus,(um  fetuit procuratorem  fuonommt  oxirCt^no 
<osttrodnutJdomtr^nt.-io.iiouciiutWinu,z.i. 

1 9 Proeurattrvn  'confhtutni pro  fi,  <y  ali/s prufimtsims » iT 

non  contradicentibus, XiaktwAnditu/a. 
2Z.Mmtdutuihkubems  xcncruie^tiystxctdent fims  mmdati » 
fitOiUt,iS‘  patunte  dontmio^ufOMiiotumekHudit, 

Z leddandati prmJumpttouenH/b(htotfiienUa,iy  patiHta  do- 
tnmV,  t't  tpJidor/uMO  imcemir4»Kmui  prok^imdt  manda- 
, iMmnonproctjfifii.:s'brr‘\f\'^'\ 
zs^4MAndatu»i  tndu^UtXsck  vkrufiicnuiintcrtuntt  pra- 
fintfa,^p.tUentiadoiMiui%\ 

Z yMoftdafuM  inducit  uCf  ouatbmmutJiiuit.fmtm.ua  fuittm 
comporf^  tn  mdiao  homuta  juo  fiiuiam  (fuajttonetn 
pirtrafiartjfit  bacuue^ttod  AtL\ra,vt  nu.  26. 
ly dAi andatumvid^hm:  renOMatuemfroemraion  rtaocalo , 
e^utpoli  reuocuttonem  fmndiimmdtcio  Jcuntt,d‘-p4tUu 
r v^/ViCciN/iiW /au»»p\f  • 

29  dAIandafum  tnducuurex  fitentiuid^ffatieutradomini 
\tguuhtxifur  %mnmu  docammodo  fp^iur,  akai /ecui.  . 

lo^lAjtm^tif9ipti(jM»durwcokiHniiapvfi>f^ 

ailum  sprCianUm  ad  contunclumoo  fimnctijf  ^*iift<» 
tdeuun  a»ns(Q,vt  nu.  ii.Contr.nu.  j l. 

M uoA fnducit'fiemthtr01^utt*nuafi]fwifii,cu 

f^iudj^<im^patttpro•^^mdednt^•f<udfrtdt^m.  . J 

i^^ke^duttt^ipt^Huu/nran 

Ji^tid^^tppra^'^ntxuco^pmUUi*dowm,cAmd4dHt{\^ 

.-A,  -zy-nti  .t-  • . v . -t 

■ mMmtpORIVIt..  ■ ■■ 

5 ««r«  ww«iy»f4'A 

.lie^UmpHU'.  ..iir.Mr.tiiil;;  ...Isi:.  ,i  ••  !. 

ti.iM  m':i' 
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4S  t*tMmvW‘tiporu. 
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^ub  tausJUifinimfmiMumjtrel4in>^^ 
tHuioJkndsiitltultim. 

5 1 Mundtti  fu*UtM^m>eimfi4mli4ifr{f»mStMrtr  dia 
iurmum  um^rit . t 

turftmAm  4hquikm  imdiifsi  sut  comtf^urit. 
y $ ^tudMumf^ptmkmrt»  nrfu  triginu  amtori  »»• 
nmtiftt  f«>ftJwmtiTiwUtrnapa,tkiti'ui, 
^^^g/U0tum  frd/umkwfwmcurrtnuftknuadomim. 

jy  M*mdstum  p tomcttrrst  tommodum^  tff»' 

uorMli*gmtism*n4U$um. 
y d prlfumitir^mMdt  tsntM  Umpmk  *fit 

tp^  prohsth  nnfrmyt  tmp^gibilu  propttr  atttiqmuti. 
57  ^sadMi  pJmmkmJlftrfoiu^msge^S  sBuJit 

quatk^famtrttur  vt  m ftifui  sdmttufitfiM  msd^to. 
MandMmnpTqfumUm<>b  pfffiiiuiqM4in»Um. 
^^Mand-itum  fiiuAtTtiiitmtd  Primiptinontftdittirti^ 
d*  iUo  doe*a$ . ^ 

6o M»ndMumpr9dttctrtparsp9tefteiigi  psrk opponftut . 

6 1 M»nd*U  txmpiumfT^^t  $xpt^  ptsdtrtpT9€urst9  • 
riparitffutur, 

mandatum  prodmtfdttmpof^ftm  pHtrtUmfui  ad 
dtUbtraudum . 

Mandatum  quo  pa£h  pradmatur , 

^Mfdatu  probandi  omrtkuatmrprotmfatoft^ipfi^f^di 

dati prodttdhomypr  data  toftia  parti  ad  t^podindum. 

65  Mandati  producto  pott/  jun  ptandocmnqi  parU  non 

opponenmtUdmdittnonmfmrtntt . 

66  Mandati  orrnnakinfifumtmumdtbttiH  odiis  dimitti, 

mc  parti  iiiadrrptumi^  fsmctdmdMm»  Quod  ditia- 

ra,vtnu.6j.Comrar.sut.  69. 

6^Mandm&  non  tft  dprotnratomproband&ye&  apud  oBa 
ptr  parum  fitit  eon^atus  adutrfario  prafvm . 

•jo  Mandato  fa£to  apuaoBambdpottJioppont . 

Mandatum  foBwttptmt  adU  qsud^atut. 

71  DtmandatoduobuimodistonRartpt^ta 
•jl  DtmandModuiUtrds^iam,qmandodttoaliquaUtafiB 
probatum  nom  pUni . 

•jq  Tj§  mandato  tum  aiiquaiittr  ton^atproeurator  non  ad* 
tmtutur  fimfbtiur-jii  tam  toalauu  di  rato.  Qifii  <•- 

I ^i.rm  ficpenameronosipfitidswneftrisfiij- 
effe noD poflim^autnoliinits, neceua 
Bus  idcirco  fuit  vfn>  mandati , vt  dicit  1.  C in  1. 1 dc 
ptocur.vt  aliorum  officio  fublcaemur.  qtmru  horni- 
’ nQgcnosAiPcntatotesadliicSiScadncgocia.ftfln- 
diciidc  aQorcs  ap^llaii  roIcnt,de  quib.  variis  legum 
Bolitatii  titulis  agit , qui  quidi  ne  icpdii  poffinode  Va 
leaniiqt  mandatu  cllexcqui.tidCprOptamdt.  i\iO  mi 
dato  facere  dCat,vt  dccieium  eil  in  c.  i-de  ptoc.  hinc 
z dfq’ptocutatorpioce{lans,tdcbctinlifni  procurato- 
ri prius  oSendcrcitcftc  Bari-in  I.  ii  quit  inneiatus.  ff- 
j dcpof&  agcnsiniudiciotpoKlicc^i  per  partem  ad 
^ucendu  mandata  ftatim  in  ipfocaufx  initio,  dc  in 
prima  c6patitionc,vt  habemus  ea  1-i-C.co.dr ab  Ac- 
cur.in  l.ita  demO,dcibi  Dodl.e».  tit.  fle  quoque rildit 
-Ang.incol.ap9.col-  vli.de  hoc  ctiimcminitaufloc 
Prau.Papiif.mfofmarefp6flonis  rei  Conudti.!n  ver- 
bo Simon.dt  etiam  ad  tzempla  tradendu , vt  I.  licet, 
C-co.ad  cp  it  pciiudicicogi  poteiit,  vel  pane  altera 
non  petente  >amhoKgl.in  c.  i.in  verbo  abl^ria.de 
cte/ft.  in  6.  c&aliisadduOisi  Marf.inl.  fl  qois  necq. 
coi.  J.verf.iii  vitta  ffidc  q.incumWtenim  procutato- 

4 lifptobatc  fetalem,  iuxea  tritu  illud  pronunciatum 
le|^.atlo(.C.de  piob.ita  eft  iltcHante  Bar.in  l.licet. 
C-dc  ptocu.atq.  inno.de  Abb.inc.qm  contra, col.pc. 
dc  probat,  atqj  Matf.  in  d.  I.  fi  quis  nec  qucll.a  I ioqui 

5 non  ptodedet  aflustvigote  afletti  mandati  fafla$,vc 
ttadidete  gl  dc  Dodk  .ilvd-eum  in  iute.  dc  olH.delega- 

6 ti,q'uin  it  ptocurat«,qni  non  probauiitmandatQ, te- 
nebit ad  cxpenfasaliila>dc  imetelTe  vexati , vt  retulit 
Alcs.m  coofli  )i.tt  in  confis  A adeo  vein  eu, 


7 1 vel  poena  falGpoflif  animjduettj,  vf  deci&aitSI 
D.Rot.in  dec.  i a.de  procurat-in  antiquis.  Non  em 
>.  (vtgcneraleconclul:conftimamus)mandat6tpt?fu-*> 
miiut.vt  IcripSt  Bal.in  1. 1 .de  reb.eccl  .n6  alieni.  quS 
ad  hoc  adducit  Rebuff.in  ttaft.nom.q.i  j-nu.i 
ex  eoanimus  confli  tuentis  colligatut.et  ide6  fafli  flt 
VteoUigiturex  i.in  bona  fidcidtdciur.l^ncc  la^ 
prafumunt.l.in  bello.S. fifta.ff.de  capti-  et p^liim 
teucti.ct  fit  folcmnitas  extrinleca,qu?  rnulariter  no 
ptafumifrVt  placuit  Doft-in  I.fciidu.ffldcvcrb.obli- 
ctdiximusincot^lufif^ftaiCt  in  conci,  folcmnitas-  • 

Ampliatur  hac  firmata  conduf.vt  noafolhm  no 
pfumatur  mandatS,red  nec  Et  quid  emergens  ex  m^ 

9 dato,vnin  bona  fide  illius,  tquiemitabaliquotanq 
procutatocc : praflimiturenim  eoin  cafu  mala  ndes, 
nifi  de  mandato conflct,fi  credimus  Bar.in l.qui  fisa 
duro.S-vlt.ff.proemp.etinl.cu  vinin  fi.ff.de  vfiit«. 

cui  accedit  Alex  in  l.qui  inalienajnptin.col.j.ff.d* 

acquir.  hare.  vbi  dicit  cx  huiuflnodi  venditione  noa 
oiiri  Publiciani, nec  clm  ptaforibendi , vt  rcfpondje 
' Socin  conCso.col.x-vol.j.  cum  enim  mandatfl  noo 
pralumatur,dcbcbat  emens  videte, dc  de  eoinueflign 
re.fic  confultum  eft  i Rui.in  conf.68.nn.ij.vol.  i . y 
voluit, dc  FcUn  c-fi  diligenti-col.  3-  dc  praforip.  3c  in 

c. flcut.col.  1 7.eo.tit.dc  cautnm  eft  ab  Alcx.in  conflL 
SS.num.q.lib.?. 

10  Huic  tn  ampliationitaduetfantur  Ang.dc  Imoi.in 

d. l.cum  vir,  quia  vf  talis  emptor  duftusiuftoeirotCi 
vt  ait  Balb.in  ttaft.ptafcr.in  i.par.  j.pat  ptinc.  col.v 
ide  cantu  eft  ab  Alei.in  confiipi.vol.d.  ficiiidccidi^ 
Boer.dccif.iSi.num.i6. 

Qm  ampliationi  relatam  fequi  malueric,illi  Hml 

1 1 tabiiit  nifi  emens  intcllexiflct  i petfo^  fide  digma 
^ videns  habebat  midatu  fufficiens , ita  docet  Batr. 
inct$.vlt-dc  ibi  Imol.ip  itidem  comprobauit  Fcly.in 
cdc4.col.8.de  prafet.  vt  it  placuit  Balb.  in  I.Celfos. 
dcvfucap.adidemtefpomlilRuin.inconC6S.vol.i, 

Verum  redeundo  ad  roadati  ^lumprioniidum  di- 
cebamus Don  pialiim  i mandatfl , dc  incumbere  onus 
probandi  procuratori  dicenti  fc  illud  habere,  ^cedit 
II  t ante  liti  c5teftata,dc  quab  initiofundatur  iudiciii 
inx.d.l.  i.Ceo.fecus  tamen  poft  liti  conteftaci , tunc 
enim  non  peutarori , fed  opponenti  contra  procura- 
tori inciibic  onus  probandi, vt  monuit  gl.  qui  fcquic 
ibi  Ang.in  l.Pomp.S.tati.ff.  de  ptoc.  hoc  idi  tradide- 
tegl.Bal.de  SaUn  d.l.licet.Cxo.fic  fcripft^  Amo-dt 
Imoi.in  c.cum  M.deconftit.  vt  etiam  tenuere  Imot. 
dc  Fel.in  c.cum  in  iuie.  de  offic.  dcleg.ua cautum  ctt 
ab  Alex.in  confiioi.poftprin.Ub.  f.  de  idem  diremit 
Bocr.indccifii8i.nu.  IO. 

1 j Hoc  ea  ratione  t confiimamr  fm  Fel.  admifi 
fus  vfo;  ad  liti  contcftatiinclufiue  vrpounisinqua- 
fi  pofleifione  offici  j,  dc  ideo  ctansfcri  onus  probandi 
in  admittentem, hnc  fipeftat  Innoafiin  c-innotuir;  de 
eo,qui  fiutiui  ord.fufce.ad  idi  tendit  Coiad-tefipoa- 
filio  bi«oafi96,col.vlt.dc  quod  protalitCrau.de  an- 
tiquir.tcmp.paM.verfi  ex  pnemilIis.na.6o. 

Declaranda  eft  h{C  prima  limiutioivt  admittatur 
14  probariotcontra  hanc  pif  fumpiioni  per  negatiua  m 
cx  aftiSiVt.fiopponcns  ex  cocenfcatur  probalfe , qui 
mandatfl  no  habuille,!!  in  proccftu  non  appareat  mS 
damtni  hoc  mSdf  probata  negatiua,  ex  l.vlt.C.dct«. 
bus  creditiS|A  genctaliterquold  afta  iucUcii.ita  pro 
bac,vtfenlere  Bart.dc  ali  j in  l.leg.ff.de  conitah.emp. 
& idimet  Bairun  l.i.C.dc  crr.  aduocat.et  ita  obliAua 
uit  Bal.in  I.fi  cotra.C.dc  appel.ee  in  c.qih  contra,  vbi 
alij  de  prob.nec  id  latuit  Vant.in  traft.nul  litat.tir.de 
nullit.cxdefcftuinhabilitatis, ficu  mandati cdpaien. 

nu.6).cum leq.adidirnditDcc.confi481.aa4  licrt 
dccifiim  cftin  decifi  Pedcm.171.nu.1j.  et  ex  cu  dic  ir 
iudiciom  nullfl.et hxc exceptio, fi nflad repelle -.di, 
vel  extorquendi  cautioni  dc  rato,  Icu  ad  oiiui  p-oi-a 
. tiatus,4ditancnaftafacicnda,etpi;cU'uni f.  ciu 

qiui.uo- 


Deprobationib. 

qiundocnnq;  opponi,  Ikcc  i principio  nd  fuerit  Op* 
fueiirUsconK{laca>vc  authoreft  Bal.in  d.l. 
licct.quocl  prc^Ic  iHcxin  conf.147.libr.  6.  Abb.in  c. 
in  noftra.de  procurar.&  idC  Alcx.conf  7a.lib.4.VSc. 
loco  nuper  ciraio.&  Marat.  in  praxi  ordinis  iudicio- 
tuni.par.4.diftin^.i  d.nu.  z}. 

4 ^ Quz  tn  probatio  vrf  procedere  pofle , vbi  nihil  in 
a£tis,vel  ,pccfl'u  legitur  dc  madato Iccus  fi  in  ^^celTu 
legat  iadlaprodtidio>autaliquid  dcco>qa  tunc  licet 
totus  tenor  non  reperiae  deferiptus , tn  quia  de  eo  fa> 
Ai  df  mentio  parte  praiente , & non  contradicente, 
ptsfumitur  pro  madato,ita  doflinimus  Burf  loqu^ 
tn  in  madato  delegationis,  cui  ci^iparac  inid.irn  4>- 
curatons.K&  qa.tf.de  iurifd.om.iud.  rndit  in  coi.  24. 
nu.z4.teftc  ad  hoc  laudat  Fcly.in  c.ficut  nu.  j^.dere 
iud.6c  Bcro.cdf  164.V0I.  j.huccj;  ptineti  rp  tradit  Fcl. 
in  c.cum  in  iurc.in  li.de  olF.dclcg.  & infra  dicetur. 

Secundo  locodcclaratur,  q»di^um  cft  poft  litem 

16  cdteftatamtpr^fuini  pro  manda to.proccderc  in  pro* 
curatore , fecus  quo  ad  dh  111 , qui  dicit  eu,  qui  pro  eo 
compamaat  >non  fui  Ile  eius  procuratorem, & ab  eo 
habuiflemSdatum:  pCtcnimdnslempec opponere, 
nec  per  aliqui  litis  contcftarioncm  grauabitur  pro- 
bationis onere  ,iuxta  Imam  Bari.in  d.  1.  Pomponius. 
§. rati. de  in  d. Micer. vt  etiam  volucre  Io. And. in  cap. 
ruperliccris.dcrclaipc.Bmnusin  conf  i9T>  Dom.iii 
d.c.iu  noftra.Fcl.in  e.  licut.de  re  iud.col.  i6.  Dec.cdf 
3 ) . quod  tamen  non  procederet  exiftcncc  IciStia  do- 
mini,vt  in  fequenti  limitatione  dicetur. 

17  Ampharurhxc  dcclarariOiVt4>cedattquoaddO' 
minum,  et  Ii  v^nudiccm  pronuciatum  fuiUeccom* 
parentem  habcrcicgitimam  perfoni , quia  domino 
ablenti  non  prxiudicat.Ui.Sc  ibi  Bart.  & in  d.  l.licct. 
Alcx.oonf  so.col.i.vcr.  Iiccc.lib.2.&  in  conf  di.col. 
.a.inprin.lib.^.vtpomtVant.dcmillit  tir.quib.  niod. 
fent.nulIzrcpnu.9?P.uinconf  4i.nu.io.vol.i. 

Limitaiuritaq;  fecundo  primaria  coclufio, 
prjefumatur  mldamm , non  procedere » qn  dominus 

18  tfciUiUciprocuiatorc  luo  nomine  agac , & nqiico* 
cradixiflcc,quia  mandatu  induatur ,ccmandallc  pr^- 

* fumiiur,lic voluit  Imi.in  c.cx  parte  Dccani.vbi ' oes 
eu  fcquuiur.dcrcfcrip.&inc.cu  in  iurc.de  off.dcleg. 
boc  id£  plurum  ru  confuIcndo,tu  et  pro6rcndolcii* 
ferc,vt  inter carteros  Barbu.  m conf  45-  & 4^.  vol.j. 
Bald.in  l.luli.mur..in  sqrt.q  fuifd.cog.in.&  in  i.i-5. 
'Voluntarc.rt  lol.mat.A  ind.l.licct.infi.Rom.incof 
fTO.&inl  quardotcs.lf.lbl.matr.  Afflid.in  dccil.  ;S. 

nu.6.Abb.inconf7.num  4.voI.2.Gozad.inconf94* 
col.i  t. Domini  Ror.in decif4S 3 »n  nouis.de  Caflad. 
in  decif  ^nu.^dc  pi ocurat.Card.Flor.de  Fel  ine,  eu 
oliiT).num.7.dcoftiC;1cleg.  Arch.de  lo.  And-inc.qui 
ad  agendum.de  piccura  t.in  6.Ruin.in  coiil.  to  i.col. 
j6.vol.i.Tiraq.dcpraricrtptio.gl.4.§.i.vaf  Ji.lic  li 

jl9quisconftiiu.ir  procuratoremtpro  lc.de  alijs  pnlcn- 
tibustde  non  contradicentibus, valet  mandatum  pro- 
pter patientiam , vt  conftitucre  Domini  Rot.  dccif. 
IJ.  de  procurat,  in  aiuiq. 

20  In  contrariam  InTamtquoad  hanc  limitatione  de- 

fcenditidc  lim.libic6tranus.in  cquamuis.de  rciud. 
eandem  c6probauit  Cyn.in  l.fi  pecuniam.  Cdc  ncg. 
geft.de  fuit  difluin  Petri  in  1. 1 .C.  eo.  vi  et  fenfit  Barr. 
ini.lxpc.de  re  lud.idcm  tenuere  Dum.Ant.  de  Imol. 
md.c.qii5uis.dc  ind.c.  ex  parte  Decani,  tdeni  Imol. 
in  d.l.  a./.volunrate.  quod  itidem  placuit  Gemin.  in 
d.c.  qui  ad  agendum.  c3dcm  opinionem  comproba- 
uereCuman.de  Alex,  pleni  in  d.  l.fxpc.  0 

2 1 Cociliart  th  fpoiUint  1 Itx  opiniones  inter  fc  ex  plu- 
ribus rcfponliombiis.quasin  inediuaftcrtAlcx.ind. 
J.  fxpc.de  fere  palUm  leguntur  ad  ditium  Inn.  md.c. 
ex  parte  Decani- ex  ouibusamplcCtcndo  pofteriorg 
(ententiam,  poicft  ea  pluribus  modisdccfiran. 

xz  Primo  lulicct.vt  no  ,pccdat,  f qh  qui  litigauit  no* 
mmc  abeums, habebat  ab  eo  mandatu,Ultg  genera- 


ConcL  MVIL  i8^ 

Jc,dc  cxcclTit  fines  mandati, feiente , de  pariete  domi* 
no, tunc  enim  illa  patientia  extendit  mandatu,vtvi- 
dcic  cft  ex  e.  cum  olim.  i . de  orficddcg.de  ibi  Dogf. 

* *communitcr,vtdicirRuin.inc6f loi.nu.  14.  vol.i. 
de  operatur  id, quod  daufula , de  raro , ve  obliget  do 
minum  in  angtatisvitra  fines  mandati,vtan'erit  Fcl. 
ind.c.cumolim.nu.7.idcm  tenet  linol.ind.l.i-S.vo- 
lumate.idcm  ccnluirAnd.de  Hernia  in  c.impciiaJc. 
S. pcn.de  prohib.feud..ilicnar  pcrFcdcr.^  quonodi- 
Icrcpauir  D.Antoniusin  oexteru,  ad  fing.  de  te  iud. 

23  Secundo  lublimitat,vt  non  procedar,tquoad  pr^- 
fuinptioncm,quiaiicctcx  conon  probaretur  mada- 
tum.induccreturramcn  prxluiuptiomandati  ,adc6, 
ve  domino  mcunibcrct  onus  probandi  mandatum 
non  prxcdTilFc.iuxta  renteriam  lnn.d  e.  cum  m rure, 
cui  accedit  Imol.in  d.c.ip.  Ixpe.  de  in  d.cap.  ex  parte. 
nccabhocfuitalicnusCicmiu.d.  capit,  quiad  agen- 
dum.idem  rciponlumcfta  Riiino  ind.conlil.  101. 
numer.  14.  licet  contra  hanc  declarationem  fentiat 
Alex. in  d.ilxp^.  num.  94- 

^4  Temo  lubliiiiita.vt  lo^.iitlibi  non  vcdicct  ,qn  vi- 
tra fcicotiam  jntcrucniHet.et  prxlcnria,  de  patienua, 
vtauthoreftBald.ini.  i.ft.dcncg.gcO. vbi  ponderat 
pr^lcntiam.idcm  cenfet  Alcx.ind.Mcpc.nu.pj.licct 
dicat  Cyn.in  d.l. n pecuniam,  non  conftituercdilai- 
men  aliquod  in  prupolito  inter prxlcntcm, vel  absg- 
tem,l'cientcm,dtnonprohibercm.illudctiamtcnmc 
Fel.poft  Afcx.ind.c.cx  parte,  nu.  3. 

^5  Quarto  fublimitarc  pofcris,fnon  lubcrclocu , qn 
dominus  fciuillcc , quem  no  lolum  compatere  in  iu- 
dicio  nomine  liio»  Icd  et  quxftioncm  pertradare , de 
tn  tacuilTci  ficinquit  Bald.in  I.falfus.in  iz.col.C.de 

idfalfqatunc  diirmmlaiiolibi  noccr.hocdccl.iratclIc 
verum  Iblum.qa  dominus  fiiit  citatus,  de  rcccpns  li- 
teris citatoriis  non  contradixit»vt  ait  Alex,  in  confit. 
177.de  in  conf24a.nu.7.deind.J.fxpc.nu.94. 

17  Sublimitabistinprocuratorcrcuocatomam  fipoft 
reuocationcm  fuillct  in  ludicto , feiente , de  pahcnre 
domino,vidc(ur  libi  renouatu  madatum.  icftc  Imol. 
in  d-c-cum  olim, de  in  d.c.cx  partc.n.57.vol.42.dc  4;. 
ciufdcm  fuit  lententia’  Gcmin.in  d.c.  qui  ad  agendu. 
ad  idem  rclpondcrc  Rom.in  conf  76.&  A Icx.in  cdf. 
1 aS.in  fi.lib.  6.idcm  voluit  Vatius  de  nullit.tit.  qutb. 
modis  Icntcnr.nullxrcparcn.nu.  104. 

28  Contratamcnthanclubliinitarionc  infiatAlcx. 
in  d.l.fxpc.nu.95.quin  minus  nobis quxrimr  per  pro- 
curatorem rcuocamm,  quam  per  cum , qui  nuquam 
fuit  procurator. 

29  Sexto  velim  fublimircs.tqn  ageretur omninbde 
commodoprincipa  lis,aiias  Iccus , vbi  cllcmus  in  du* 
bio,an  eflet  fauorabilc  paiieti,vt  aflcucraiiir  Afex.iii 
d.l.lxpe.nu.  89. qui  dicit  hoc  cafu ^cedere  opimonS 
Bar.ibiidc  Butr.in d.c-  ex  parte,  vbi  A bb.  nu.  >0. 

70  Septimo  liiblimitatincoiunda  pcrlbna,qux  facit 
adufpedamcm  ad  conmndu  coictentc,  A patiCtc» 
vt  fcripfit  Cyn.in  I.  inuitus.C  dcproeurar.A  Butrig. 
d.c.quamuis.acq;  Kuinin  conf  101.  vol.  1 . 

3 1 Verum  fuit  alicnusfab  hac  lententia  Inno,  in  d.c. 
qQamuis.de  Bal.in  d.l. licet, 
irem  proxime  ad  hosrerminoslublimirari  poteft 

72  in  valde  amico.t  vf*placuit  Cyno»  A Petroin  d.l.in- 
uitus.quod  et  voluit  A nch.in  dem.  1 . de  proeur.latc 
prolequitur  laf  in  l.cx  igcndi.C.dc  procurat.  A gene  - 
ralircr  in  pcrlbnis,qux  pro  alto  line  mandato  pol- 
fune  agcrc,vr  leniit  Bal.in  d.l.  licet,  dcqujbus  tamen 
Vide  iatiirimc  Alexandrum  in  d.  1.  ixpc. 

37  O^aubgtdcclaraturtproccdcrcincoparcntepro 
aflorc, Iccus  in  comparemc  pro  reo  ad  eu  defenden* 
dum, in  quo  feientia  non  operatur  mandatu, fcd  ob- 
feruandum  cft, quod  dicit rcx.in  auth.  qua  in  prouin- 
cia.Cvbi  dccrimincagi  oportet.  vrc.xccuiio  primo 
lia:  in  dcfcnlbrcm  , Iccuadario  in  fublidium  fuc 
in  dominum  rationclcicntix  ? Apaticotix.iicBal. 

J<^^biM^(4rd4,voLz.  A a iud.l. 
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in  d.l.Iicet.in  fin.&  in  l.in  caufac.  S. i.vbi Caftr.dicic 
incti  tcncndu.fF.de  proait.&  inl.fi  rutor.  C.  in  qmb. 
cauFreft.in  int.noneftncccFidcm  tradidere  Ang.in 
auth.vt  omnes  ob.iud. in  priu.&  A iex.fub dubius  ta- 
men,quoad  iiucllcdum  tex.in  d.authcntica,  qua  in 
prouincia.ind.l.fsEpc.nu.9i.&c6traBal.tcnalmol. 
ind.l.z.§.voIuntatc.fF.folut.mait. 

34  Nonbdeclaramrtctiain  non  ptoccdcrcinco,qui 
comparet  proaftorclitc  iam  conteftata  ab  a^ore, 
quia  tunc  ccnlcnir  comparens  vtiliter  agere  > quonii 
aftor  lite  iam  conteftata  tenebatur  prolcqui  litem, p 
authenticam, qui  fcmel.C.  quomodo,  & quando  iu- 
dex.vtteftanir  Butr.in  clem.i.dcptocurat. 

55  Decimo  fublimita  procedere, tquandocomparCi 
nullum  habet  mandatu, fecus  fi  cftu dubium  de  ma- 
dato, eo  enim  ipfo.quo  dominus  patitur,  praefumitur 
mandatum,  ii  credimus  Butr.  & Gemin. in  d.  cap.  ex 
panc.nu.j.Sc  ibi  pcrFcl.  num.8. 

Quod  ii  quis  priorem  fniatn  anobisfuperiusin  fe- 
cunda limitatione  tradita,q>rcilicctrcietia,&  patiS- 
tia  df)  i operetur  mandatu  .voluerit  rcqui,illa  amplia- 

36bu,vt  ver.T  fit  et  in  procuratore,  fq  patitur  alique  fc 
gerere  pro  liio  fubftituto,&  non  conrradidt,ita  refett 
Abb.in  d.ccx  pane.  nu.  gtencre  D.Rotx  in  dec.4<S7. 

57  Id  tamen  imclligc  t locu  habere  in  adlis  iudiciali- 
bus,lccus  in  cxttaiudicialibus,  vt  .irbitratus  cft  Card. 
rioicii  in  d.c.cum  oliin,  & in  d.  c.cx  parte.hocidcin 
irjdidit  Gabr-com munium opin!onum,lib.  i.  tit.de 
procuiat.conclufionc  i.  nii.  I2.&  i j. 

35  Vcruntamenaducrtastcitca  hac  declarationem , 
quod  etiam  negotiis  rciuIratMcitum  mandatum  ex 
pra;i'cntia,5c  paticntia.vt  l.i.§.  Icientid.  ft.de tributo • 
ria.l.qui  patitur.Sc  l.fi  vero  non  rcmuncradi.§.fi  paf- 
fiis. ff.mand.iii.qnoddicas  procedere,  quandoagitur 
ad  commodum  pra;fentis,&  tacentis, vr  ait  Bar.  in  d. 

I.  1 .tV.de  ncg.gcft.vcl  quando  prcccflcrat  coccftioad- 
miniftranoiiis.vcl  generale  mand.atum  , vt  declarat 
Alcx.in  coni’.So.col.pen.5c  vlt.v0I.4  ad  quod  confu- 
l.ts  etiam  Balduin  in  rubr.Cdc  exercitoria, vbi  etiam 
fubditqiiod  mandatum, & voluntas prxfumatur ex 
confuctiidine,iuxt.  text.  in  l.Titian.  ft.quod  cum  eo. 

Lmmanda efttcitioloco  primaria cociuiio, qua 
didii  cft  mandatu  non  prsfumi,  locum  Gbi  non  vc- 

39  dicarctin  a<ftu,ad  quem  vcrifimilitcr  quis  non  acce- 
deret fine  mandato, vcluti  fi  in  coinfit  impenla,  vt  fi 
quis  (o!ua  t pefioncm  nomine  alieno;  nam  prxlumt- 
lur  habere  inandatQ  ab  eo, cuius  intereft  pp  generale 
pra-lu  ruptione,  quod  nemo  prsliiinatur  iadarc  luu, 
l.cum  de  indcbito.fF.de  probationib.ita  docet  Bar.in 

J. cuin  fcruus,&  ibi  Alcx.ft.de  verb.  obi.  vt  & conful- 
iiit  Abb.in  conf.54.nu.7  vol.  i.tpidcin  confirmaue* 
re  Alex. in  l.fciendum.col.5  .de  verb.  oblig.Sc  in  cof. 
i9i.verfnccobftatlongitudo.lib.<5.Dec.  inconf.;6. 
^ conf.42.Gozad.in  col.io.col.j.inii.FcLin  c.Ccut. 
colum.  1 8. de  re  iud.Bcro.q.  jp.qui  adducit  Dominos 
Rotxindecif.2j.fubnibr.de  caula  poflcflrionis,&dc 
rcftit.fpol.in  antiq.Gigasdepcnfionib.q.48.  nu.i.dc 
Capic.  indccif.76.nu.i5.&  procedit  no  folum  in  an- 
tiquis,fcd  etiam  in  faiftis  recentibus ablq;  aliqua  diu- 
turnitate teporis,  vr  cocludit  Crau.  in  trad.  de  amiq. 
tcmp.part.  2.  verfex  pramiiris.riu.65.&  plene Tiraq. 
dcprxlcript.S.i.gloft.  4-  vetf  Ji. 

40  Ifiud  tublimita,  t nifi  prxfumendo  madatum,pro* 
pter  iinpcnfam  induceretur  probatiocriininis,  vrce- 
fuitGram.  voto vlt.in  tine,  & rcfpondit  Lallan. in 
conf  5 8.col.4-intinc. 

Limitanda  cft  quarto  loco  coclufio,  quod  fcilicct 
mandatu  no  prxfumatur,  no  procedere  ob  diuturni- 

41  tatem.t  propter  quam  mandatu  prxfuinitur,  vtcau- 
tu  cfta  Bal.iii  couf  287.coi.pcn. ver.  quoad  fccundu. 
lib.j.6(  in  hac  parte  a bona  icribcniiu  parte  inclina- 
tum cft,vt^  laliin  l.lcicndu.col.d.fF.dc  vctb.obl.dc  in 
Li.vbi  Dcc.C.qui  admitti  .6c  ab  cod.Dcc.inconI.99> 


vifis,  &diligcntcrconfidcratls-in  fi.Caft.conf.84.I1b.' 
i.Dcc.inconf.297.col.2.&inconf48d.  coi.  vlt.5c  in 
conf.638.Curt.fcn.inconf.76.Goz.in  c0nf.7j.Natt. 
inconf.  j4i.nu.j.lib.2.inconf.52<5.nu.9Ccf  6j8.  nu. 
iS4.1ib.  j.Bcrt.incor.56.col.j.vol.3-Aimo,dc  anriq. 
tcmp.par.  2.  verfex  prcmifl'is.num.59. 

Tiraqucl.  qui  huic  iiilx  fc  potius  accedere  dicit  in 
d.tradl.dc  prxlctip.glo.4.if.i.vcrfj  i.Bocr.dccit'.228. 
&aOicchcr.dccif.Pcdcm.28.iui.22.5f  hanc  opinio* 
ncmdicuntcomtnuncm*  Zuccardiis,&  BoJogncnis 
’**ind.l.i.C.quiadmiiti.&  magisxquam**& commu- 
nem aflerit  Fr.anc.Viuius communium  opinionum, 
in  verb.mandatiiin.nti.  j.&  haiicopinioncm  contra 
Bal.in  I.2.C.II  ex  falfis  inftmmetis.(iipcrcmus  difpo- 
fitionc innititur  contraria  opinio,  tenuere  Domin. 
RotC  in  dccif.Caiiad.decif  j.dc  procur.&  nomlliinc 
in  vnaLuncn.Sarzancii. bonorum  Manncllfdic  }o. 
lanuarij  1 576.coram  R.  P.  de  Grallis. 

42  Quod  autem  dicatur  tcmpustdiuMirnum  inpr^su-- 
ptionclolcnitatis  cxitinfcc^docct  Alcx.ind.l.fcica- 
du.nu.  i9.vt  Iciliccr,  quando  non  rratftaiur  prxeipue 
de  preiudicio  alterius, in[dlig.arurdcccannoru,aliis 
aurem  contra  ternum  jc.aiinorfi , quod  tradit  etiam 
Fcl.inc.ficut.nu.  j i.dc  re  iud.&  author  add.ad  Alex, 
in  l.qui  in  alicna.ff.de  acq.  hxred. 

4^  Contrariam  paric,tquod  imiiio  propter  diuturni- 
tatem tcmpoi  is  er  mille  annorum  non  prxlumatur 
mandatuitucturfibi  contrarius, Bald. in d.l.  2.  C.ficx 
* falfisinftns.qiiouditiuni Bal.*c6itcrapprobatu  di- 
cit Balb.intrad.prxktip. in  j.par.  principali,  in  ptin. 
q.io.col.S  refert  Vanriusin  d.tit.denulliratcfni^cx 
dcfeduinhabilitatis,fi.ai  mandati  c6parcntiu.nu.  59. 
qux  fnia  multos  alios  habet  3fTcclas,vtHipp.  Marf. 
in  d.l. fi  quis.col.  1 9.vcrf.vlt.hic  habcmus.ff.de  qu?ft. 
Bcrtr.fibi  contrarius  in  conf.  i.nu.jj.  lib.  i.Vcron.in 
conf  26.C0I.6. circa  medium. A lex.in  d.l.fciendu.  5c 
in  conf  1 9 1 .poft  mcdiuni.lib.  6.  laf  in  conf  1 40  coi. 
a.lib.4.Soc.iun.fibi  contrarius, in  conf 56.nuin.5.qui  • 
**  magis' *c6cm  tcftatur,&  dicit  didum  Bal. vulgatu. 
Fcl.in  c.ficut.col.i  S.dc  re  iudic.  Arer,  in  conf  64-coi. 
vlt.Gram.in  dccif  10  j.nu.Sa.AIb.in  conf  67.  nu.io. 
Ruin.in  conf4i.nu.i6.vol.i.Aiino  conf  ji7.M3iC, 
in  fing.22j.diuturnitas.Brun. in  conf  96.  Soc.iuu.in 
conf  1 j9.  vol.  j .Se  Ceph.in  conl.6  5 .nu.  1 6.  lib.  1 . 

Conciliarcpotcris  hoc  padohasintcrlcopinio- 

44  ncs,vt  prior  proccdat,tqn  alius, quam  principalis  do 
minusoppoiucrit  contra , quia  tunc  proprer  dubira- 
tioncm,an  idem  dominus  dediiVet  mandatu  necne, 
poterit  prxfumi  madatum  ex  temporis  ditirurnirate; 
poftcrior  aut  locum  habebit,  quadodominusoppo* 
nit,ita  conciliat  Vaiit.de  millic.t it.  quib.  modis lent. 
nulle  reparen.mi.'  a.adducitlo.Ancr.inc.canofcit. 
debisquxfiunr  aprxl.Alcx.c0nf9.ad  fi.lib.j. 

Friori  vero  adhxiendo  lentent ix, qux  vt  didu  cft> : 
» ^cominuii. demagis xqiia videtur. 

45  Illam  ampliati^imo  habere  locum,  er  in  madaco 
decuftodiendo,^  prxlumiturex  diuturnirarc  cufto- 
dix  prxccdcntis,vt  animaduercic  Alex.ad  Bar.in I.  fi  . 
vxor.b.fi  quis  vxorc.ff.adlcg.Iuliade  adulteriis,  hoc 
idc  voluit  AfH.in  dee.  j4.  n.  8.  idq;  coprobauit  Ctaii. 
d.trad.de  antiq.teinp.a.par.  verfex  prxmilfis.  nu.66. 

46  Sccudo  velim  amplics,ct  in  madatof  vicarij  £pif- 
copi.cuius  madatu,fi  non  negetur,  femper  prxfiuni- 
tur,&  eo  magis  pp  temporisdiuturniratcm,icftc  Fel. 
in  c.ficur.col.  1 9.dc  re  iiid.hoc  idg  retulit  Aym.d.  ver. 

Otx  prxmilfis. nu.  3 8.ad  idem  rcfpodit  Ruin.in  cof. j i. 
nu.2i.ciuldcm fuicfcntcntixCagn.inl.vellc. nu.  19.  . 

47  ff.de  rcg.  lur.  5c  fi  ncgcrur,lufticir  probare  t nomina- 
tione,d cocm  rcputarioiie,cum  in  eo  verfetur  publi- 
ca vtiliias,  & habet  ordinariam  iurifdidionc,  iuxra 
difpofitioncm  contcx.l. Barbarius,  ff.de  officio  prsdi- 
dls.vt  de  decisu  cft  a DD.Rocx  in  dccif  4P9.in  anciqi . 
vtcuain  coufultuin  cAaBu1iatoincoafz4.nu.22. 

Temo 


De  probationi  b. 

4S  Tertio  amplia,vt non folumtprxfumarur  manda* 
tum  cx  antiquitate  tcmpotis:^cru  etiam  ipfius  man- 
dati ratificatio,iuxta  fententia  Dec.in  conf  299.C0I. 

i. cui  accedit  Gozad-in  conf.  i i.col.z.atq;  6'oc.iun.in 
conf.i39.&in  conf-i4<^-vol.). 

'49  Declara  primo  hanc  ampUationctprocedcrc  qui- 
do  agitur  de  modico  prxiudicio , alias  fccus  quando 
agitur  de  magno, vtconfulcndolcnnt  laf.in  cof.  140. 
vol4.tdcm  tdlarurCrau.d.ucrf.  cx  pnemidis.  nu.6d. 
imo  quando  agitur  de  modico  prxtudicio, mandatu 
|«xrumitut in  antiquisi  comprobata  8tca  opinione , 
quod  regulariter  non  prxrumaturido  calU  manda- 
tum,vt  uolucrc  Gozad.conf94.col.  io.de  cof.96.coi. 
pcn.de  Gigas  dc  pcnlionibus.q.  48. 

50  Secundo  declarabis, ut  locQ  habeant  cum  aliquis 
aAus  fubfequutuspaticriaide  obfcruantia  illius  adus 
ohenditaiarcfponfumdl  aMcnoch.ind.  cof  i-nu. 
8z.dlccnsita  fciuirc  Alc.in  trad.pr^fump.rcg.z.pr^- 
fump.  1}.  ubi  quis  Undicusuniucrfitatisprxfumitur, 
quando  arbitrametum  cmologatum  per  ipfum  tan- 
quamiindicum  fortitumhicritfuos  ededus  longo 
ipacio  temporis  uniucrflcatc  patiente, de  feiente. 

51  Quarto  poteris  a inpliaretprxdiAam  Ihlam , ut  cx 
diuturnitate  rem porisnd  lolii  prxfumarur  mandatu, 
uerum  et  qualitates,  de  circunlbntix  iplius  mandati, 
fi  credimus  fic  Icntienti Dee.  in  conf  297.  nu.4.  cum 
imo  facilius  inducat  qualitas,  et  probetur, q rei  liib- 
flantia,uc  tradidere  Bar.ct  ali j in  1. certi  condidio-  §. 
quoniam.ff  fi  ccrr.pcr.Ccph.c6f292.nu.  1 1 .in  z.part. 

Qn^od  fi  qs  cfl’ct,cui  prior  haec  opinio  noadmodu 
tuta  uidcrciur  propter  cotrarias  audorirates  , dc  quia 
• poftcriot  * crebrior  uidetur, dc  etiam  ucrior,  ut  dicit 
Mcnoch.ind.conf  i.nu.79.idcirco  nonnulla  nobda 
lunr,quibushec  coccmio  facile  poterit  aufctri.Nam 
j)Z  quamuis  non  pnEfumuciurt  madatum  cx  diuturni- 
tate temporis  lol.a,  concurrCntibustamcn  aliquibus 
indiciis, aut  conicduris  oriretur  illius  pr^fumptio,vt 
confulti  rcfpondctc,Dcc.conf  }6.nu.s.  Gorad.conf 

ii. nu.i  j.Soc.iun.conf  j6.coi.2.vol.i.Alcx.conf  jj- 
vol.7.dc  in  conf.7p.vol.2,aiq:  Loffrcd.conf  zo.nu.8. 
dc  retulit  Crauet.d.  verf  ex  prctniflrisam.69.allcgans 
Curt.fen.conf /.col.pcn.vcrf  j.concl.quod  itidc  pla- 
cuit Burf  in  conf  14.nu.21. 

At  dicet  quis  qux  fuiu  ifix  conic^ne , cx  quibus 
przfumitut  mandatum  ? Breuiter  agendo. 

'53  primo  pr^furoeturtmandatu  ex  cutlu  triginta  an- 
noru  concurrente  pofldUonc,  de  diuturna  patientia; 
ita  cautu  ellab  A Icx.conf  i .col.pen.  lib.  4>  fic  etiam 
iaipfit  Crau.d.  par.  2.  verf.  ex  pra;miiris.  nu.  67.^  quo 
nondifienfitNat.  conf  s26.m1.ii.lib.  j.ncc  id  latuit 
Mcnoch.in  d.conf  nu.  8 1.  fic  quoq.-  prxfumitur  ma- 
54daturatconcurrciKercientia domini:  dequo,  quia 
procedit  no  folutn  in  antiquis,  fcd  etiam  infadisrc- 
ccntibus,difiuin  cft  fupra , de  late  difculfum. 

'i  5 Ptxcercil  jprzfuincturtmandatuin,!]  concurrat  eo- 
jnodum*dc  tauorallcganti  mandatUi  vt  voluit  Arer, 
in  conf.42.colum.  2.  pofimcd.vcrfprztcr(a.vtdeaic 
Crau.d.vctf  cx  pr5m1ilis.na.70. 

Ampliuspra-lumiturlmandatu  omnino,q{i  tantfi 
tdporiscflct  dapium,  vt  probatio  ccfcrctur  impolfi- 
bilis pcopta antiquitatem , ve  arbitratus dl  Ruin.in 
conf  iJ.col.  lo.vofi.vt  fi  eflet  taniG  tempusdapsu , 
cuius  initij  memoria  non  extaret  in  contrarium:  quo 
cafu  foiemnitasextiinfcca  ablblut^  prxfuminir , per 
ea,qu5  obfciuata  funtab  Hofi.de  lo.And.in  c.Abba- 
tis.detcfi.de  ab  Arct.in  conf  jd.in  pcn.col. 

'57  Quinetiam  prxlumcrcttmandatu,lipcrfona , qu* 
geflji  adum  fit  talis,pro  qua  prxfumatunvt  in  ijs,qui 
adnuttumucriticmandato,ficRuinanconfi5.nu.2. 
V0I.1.&  poficu  Gab.c6cl.i.dc  dc  procura.nu.  Z4.gc- 
neratim  autem ,quando  in  fado  retenti,  vel  antiquo 
pnefumatutfolcmnitascxtrinfcca,  cuiufmodi  efifo- 
Icmnitas  maodadilciUcpt*  quando  no  fuit  ncgata,dc 
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quod  in  cafibustquibuspnefumirar  admittat  proba* 
tionem  incotranum  ,dc  alia  plura  in  fimili  materia, 
videda  erunt  late  ^ Fd.tradita  in  c.ficut.nu.  27.  dc  re 

* iud.de  in  d.c Albcricus*vbi  omnes,  dc  reftam.de  ple- 
nifiime  per  feribentes  in  d.l.fcicdum.fT.  dc  verb.  obi. 
dc  in  ver.  folcmnitas. 

58  Qualitas  Itidc  pcrfonxf  facit  prxlumcfc  mamla. 
tum, ve  fi  nobilis  aflerat  ib  mandatum  habere  d Prin- 
dpe:  crcditurcnimilli  abfq;  aliqua  probationc.pcr 
tcx.in  fnobililfimis.  1 7.  dift.  dc  per  Tiraq.  qiii  pli:i es 
adducit  intrac.nobilitatis,c.2.nu.3p.Io.  And.in  c.ad 
Apoftollcae,in  ver.^poni,lib.d.  Luc.dePcn.in  l.nm- 
licrcs.col.5.vcrf  lo.gcncralitcr.C.dc  dign.  lib.  i ;. Pe- 
tras Roxiusde  Situanica.4.nu.4S.  licet  alias  rcgul.i- 
5priter  dicenti  Ic  habere  mandatum  i Princi petno  cre- 
datur,nifi  dc  illo  doceat,  per  1.  primam.  C.  dc  mand, 
Prinede  c.cum  in  iure  pcriius , dc  oihc.dclcg. 

CQ  igitur,  vtfiipcriuscfidifciin'um,nuprxfuinatut 
mandatu,vr  id  docet  et  Faber  in  §.finautc.nu.4.1nfi. 
defatifd.dcprobandil  lic  mandatum  fulficids.ncrci;- 
d po(fir.authorc.Bar.in l.i.§. vius. ff.de proc.arq  laf 
in  ffancimus.num.d.C.dc  iud.de  Tho.Faft.dec.Ror. 
cauli25.dub.j5.verf  3-vbidatur.deidcmmctIaf.ini. 
cautio.nu.  1 i.C.dc  procur.de  clare,  lucide , ac  cuclii- 
dcnter,maxime  eu  agiturd^madaro  Epifeopi,  vt  in- 
quit Crau.conf265.nu.5<produd  mandatum  dccad 
doquodeogi  poterit  parstparte  opponere,  adeo  vt  pro- 
di curatori  et  cxcmplu  | proprijscxpcnlis  tradere  tcnc- 
bitur,iiixta  fniam  Bart.in  l.Prxtor.  §.  non  defendi,  ff. 
quib.cx  cauf  in  pofcatur.de  Bal.  in  .addi,  ad  Spcc.  tit. 
dc  procu.  ver.  procurator  debet  dare.quod  et  inquiut 
iudices  parte  no  pctentelitigantcsqiadid  copcllunr. 
vt  diximus  liipra, de  id  probant  gfin  c.  i .vcr.abfcnria. 
dedc^.in  d.Rom.cof  do.  Abb.in  c.nulli.dcaccuf.dc 
Gom.in  copendio  vrriufq;  fignarura:.  vcr.de  quod  di- 
cfi  hancq;  opinione  veriore,  **dc  communio- 
rem dicit  Graua.in  addit.adpraxini.Vcnr.lib.4.c.  5. 
iub  litcra  A<licet  Fcl.in  c.caulam.n.  5.dc  iiid-cu  alijs 
per  cli  addudbs,  id  non  admittat  , dc  contrariam  opi- 

* nionemdicat’^communcm,adquod  tnadaiu  prodti- 
daccndumporcrittreus  peicrc  tepusad  dclibcradum, 

V t fent i t Spcc.  dc  coni  pa  rit.  veri ! citeru  m qu  da  to 
pars  impugnabit, de  impugnatum  defendet, de  iudez 
dclndipronunciabit  mandatu, vel  legitimum, vel  il- 
lcgitimum,vt  declarat  Rebuff.fupcrcdfiitur.Gallisr, 
artic4.gl.vnka.in  prine,  tom.  vlt. 

63  Producitur  autem  mandatu  f pluribus  modis,  fei- 
licet , vel  ptoduccndooriginalcdimiffoinafiis , vel 
perinferrionem  tenoris  in  cifdcm  adis,  quod  cfi  in- 
linuate,ncc  n5  fi  producatur  cum  deferiptione  prin* 
cipi|,dc  finis,ac  clauliiUs  fubfiantialibus , vt  habetur 
pcrBoo.indecif  2Si.nuni.p.de  lo.part.z.  de  indccif. 
Fedemon.i.nu.  38. 

64  £x  qua  produdionef  data  copia  parti  eu  termino 
ad  opponendu  Icuabiturprocuratoronerc  probandi 
mandatum  et  ante  litem  conteftata,  licet  in  adis  n5 
fuctitmandatQrcgiftratum,dehocpp  parris  patien- 
tiam,quznonc6tradixit,necoppoiui,vt  inquit  f d. 
in  c.cutfi  in  iurcad  fine,  dc  offic.  dclcg  tcftes  ad  hoc 
laudat  Inn.de  Hofi.in  c.quoniam  contra  de  prob.  re- 
nent idem  fiutr.in  d.c.cum  in  iurc.de  Ang.in  aut  h.  ve. 
fponfa.larg.Si.infupcr.col.2.vcr.attcndctamc  colia- 
tio.9.eiufdcm  fuit  fentetig  Alex,  in  d.f  Iiccr.nu.8kle 
quopcrBocr.d.decif  28t.nu.  io.de  ii.potcfi  autem 

65  jh^c  mandati  ,pdudio  fieri  quandocunq;  parte  non 
opponcntcivdiudice  non  requirenteifi  exedimus, fic 
attcftati  V ant.de  nui  lit.tit.de  nullit.  ihlz  ex  defedu 
inhabilitatiStfiue  mandati  comparentiu.  nu.  1 iS.ide 
voluitAlcx.c5f78.nu.11.de  ii.lib.5.cxqua  exiiibi- 
tionc  validimr . et  confitmituria  gefia  maxime  exi- 
fientein  mSdaro  claufularatihabitationis,  Vant.ibi 
nu.  3 ze.Mcnoccdf  ioo.n.4 1 .et  4i.aliis  fiatim  initio 
parte»vel  iudiccrcquir£tc,vcait  Ang.in  d.  conf.  299, 
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col.vit.  & rupradi^um  efV.  Circaeam  proda^ioni 
cftaduertediim  .cpiiccraiiasfudicutproduccre  in* 
ftnimcnra,quz  deinfi  fa^a  excplattonc  iudcz  itibet 
notario  penes ip«u  cxcplorcmanentc.rcftitui  parti 
prodticeti, vocato ciiarove  ad  id adiicrfario « vr  dcci* 
dumGuid.Pap  mq.77i&  Didac.Couar.prad  qu»- 
66ftionu  c.24i-4  in  in  mSdato  d^tf  in  adis  dimimoh' 
ginalci  nec  parti  repetenti  inOrm  mandati  conceda^ 
lQr,te(icSp^-in  iit.de  inflru  cdit.  $. non  dubitamus» 
infi.etin  tirdeprocurato.$pubiicatjs.ver.;.rcouituc 
Bal.in  l.inlhumenra  »C'.dc  hdeicom.  idem  probauir 
poller.in  addir.adMaran.  in  praxi  ordinisiudiciarij. 
par.6.adu  S.num. ; i . quod  declaratur  habere  locum 
67  fin  inHfo  mandati  fiinpticis>.&  rpcciali  ad|  illa  eSm 
cantum,  fecus  H eOer  mlinimcntu  mandati  cotinens 
plura  capita, & mandata  ad  plurcs  caulasitunc  enim 
rdtituituronginalc,5c  rcgiliratnpudada  parsman- 
dati  facietis  ad  caufam.vr  loquitur  Spec.  indidislo* 
cis,5c  hoc  regidrum  probat  etiam  amilfo originali, 
vtobfeiuaucrc  fctibcmcs  inl.vIr.C.  dc  fid.inilr. 

<58  C6trariam  tfniam,  quod  fuiticiat  cxemplu  procu- 
ratorii,(iue  generalis»  tiuc  fpcciaUs  remanere  apud 
onginalceiHcm  fHocuratori  rcflitui, (illautus 
cftLuc.de  Pcn.ini-hacl  mdionc, veri. Icd  quid  in 
procurat. C. de  dmcrfisoific.lib.  12.  hoc  idem  reicrtic 
Boer.d  dcal.iS  i.nu.6..St  Anch-inconf  41. 

^9  Ad  hzc  procurator  kuaturtoncre  probandi  man- 
datum »qu.Woapud  ada  perpairem  fuiteonftitutus 
aduerrarioprzIentc.l.vmc.Cdcfatirdandoif.nnau- 
tem.lnft*eo.tiriraKapudad.i,C.de  rranfa6h 
7^  Contra  quod  mandatu  t nihil  opponi  poftedicit 
Aret.in  d*^.(in  aurem,  declara  ns  il  lud  dict  mandatQ 
7^tfadumpencsada.quod  fadum  cftcoramiudice 
fcdenicprotribunali,ct  aducrUrio  preTcotc»  veien* 
fere  Bar.ct  alii  in  d.l.vni.lic tradidit  Baucr.in  S nihih 
nii.26.  lnft.de  tcftatn.ncc  debet  caucrc,authore  Bart^' 
in  I-ncc  ratifd.mo.m  fin.ft.rcm  ratam  haberi. idi  feri- 
pferc  Dod.inI.i.C  dcreInt.ncc  id  latuit  Felinum  in 
dc.cuniinmrc.col.j.vcrtdccuda  coaduno,  vr&rc- 
rponditCaft.mconrirp.pro  euidcnria,inprif>cip.m 
aniiq.cum  addudisd  Boer.m  d.dectl.  a8r.  nu.i  i.  dc 
hoc  modo conftare  dicmirdc  imdaro.dcquoduo- 
7^bas  modistconftafep6t  *^5t  plene, & aliqualifcrquo 
cafii  dubium  dicitur  demandato,quamlo  fcUicet  de 
73eoaliqu.itucr^  cft.probaium  , non  tamen  plcn^,vt 
aflctucrc  Dod.tnl.i.C.dcprocurar-dc  rnc>coram,de 
74othc.dclcg.de  tdciiolimplicjtcr  procuratortadmit- 
ritur.fedcu  cantione  de  raio.d.  1. 1.  vrdccidit  Capk» 
75  indccili  t.quodr.niiein  requircntib.tlpccialc man- 
da tum.. qu.i.‘dodomimKcira  pt2(eiis,alii$q.ca(i- 
bus  non  ptoccdit,vt  dixit  Fd.»n  d c. coram, nu.7.tftqt 
Hofticnl.in  lUmur.  de  ptocur-  nu.  i z.&  PanficnT.  in 
coni.di.nu.d.voi.  j.quibusautem  fiatdUbiu  dema* 
dato, et  quibus  dc  co  confter, paulo  poft  appart^vi^ 
difeutiendisprobanonum  modis.  • 

(^O^NCLVSIO  MVm. 

ARGVMENTVM. 

Quo  pado  probetur  mandatum  per  inltru. 
mentum  procuratori;, St  perverba  enun- 
ciatiua. 

i V M M ,ji  R I V M. 

I ^sndatumpruatrMtoru probatur  per  injlrmmitapr^’ 
suratorif  faciuma  pabltco  tabtUtont. 
a ^^iandatmm probatur  per  copiam  tn/irumnrti  procura^ 
torif faciam  a notariOfCum procuratorium  infirumeit- 
tum  Hon  rtptrttur. 

3 Mandatum  ^batur  non  fotum  par  infrumentum  mi» 


dati^Jed  ttidmper  aliud  inflrumftu,  in  quo  foftit  r.*noi* 
proeuratory de  verbo  advtrbum jitinfertus. 

4 \Mandatum  probatur  ex  fententia , aut  alyi  aSlibmfU’ 
dictares ytn  quibm  tenor  mandati Jitinfirtut.  Contra^ 
rium,nu.  j .ConctUath , 

7 Mandatum  non  probatur  perverba  enUcMtiua,  aut  nar- 

ratiuM. 

8 MandatunonpnAatutperverbanarratiua^etiamJinO'» 

tarmtttfaretur,vtdi(fey  iy  legijp  fine  aliquo  vitio  , & 
canctUattoHtyVtlrajMtatnjlrumetumdn  quo  talia  vtr* 
haHarrantur.Contr.nu.^(JoneiUauo,nH.  10. 

X I Mandatu  non  probatur  ajfertione  notarq  dicitUyVt  cotli 
Jlatinfifoptr  mt  notanum  recepto, & feri  rq^j.^o. 

1 1 Mddatum  probatur  afertione  notar^  deorum, qut  dicit 
Ji  rogatum  de  mandato. 

I j Mandatum  probatur  per  verba  enunciatiua  mfri,  vtl 
procejfu!  iudiciarij  concurrente  diuturnitati  temporie. 

14  Mandatum  non  probatur  per  verba  enunaatma  tnfiru- 
menti  concurrente  etiam  diuturrntate  temporiif  cii  age* 
tetur  contra  tertium . 

Mandatum  probatur  perverba  narratiua  Papa. 

it  Mandatum  non  probatur  per  verba  narratiua  Papf,qH 
dominus, cuius  note  a£lus  eji  gtftus,  negaret  madatan». 

1 7 y^andatum  probatur  per  verbis  enunesahua  iniirutua. 

It, quo  ad  euitandam  pcenam  faljia  procuratore. 

1 8 Mandatum  non  probatur  per  miirumentum publicum, 

Altarium, vel  qut  nominaretur  in  infrumtmo  tjii^, 
qut  producit  ittjirumenium. 

19  Madatum  probatur  perinftrm  publicum, etiam fi  aduer* 

fartus  negaret  eum  tjfc  ,de guo  tn  mandato , cum  quit  # 
longinquis  oru  ccrhrret  fi  ad  vrbtm,  tX  peteret  cetum 
tanquim  procurator  Tuy , exbiberetque  mandatum. 

^o  Mandatum  non  pr  oratur  per  tnjtrumentum  publicnmi 
fcrtptum  manu  ipjuti procuratorii. 

iam  tempus cft,vt  cum  mandatum  non  prx* 
iuni.trunlcd  probandum  (ic , vt  multiplices 
illud  prob.mdiutioncscuin  doccaimis.cuiusidnge 
di  panes  Cium. Primum  igitur  omm  probatur  mada* 

I tQtprocuraiom  per  inftrni  procurator»]  faChim  : pes 
pqj>licu  ubellioneni,vt  docet  Spcc. in  rit.  dc  procut. 
$.4.  cuius  forma  abeodem  ponirur.de  formis  procu. 
$.vraur«quocafu  fi  habeat  folemnia  rcquilira,  dtcit 
clarc  conftare  dc  mandato,ncc  aliqua  cautio  rari  exi 
girur.i.nofoluin.S.qtiialicno.ifdc  procdcin  l.i.vbi 
Bart.Ac  aJii.Cco.dicuuTq;tucteftimoniuhabercpu- 
blicfi.vtinqr  3art.inl.nprocurat.tt.bo.  Cr  linoraiius 
eflet  Apoftolicus,  & noseflerous  in  terns  Impcrij , lix 
cct  fecus  a curia  parlaiiicnti  Franciz  hicrit  ftatutu-  vc 
tradit  Rcbuft.cominS.incdft  rcgias-art.i.gl.i.  n.  ;s. 
8c  40.cum  plurib.lcq.atq:  Bocr.iii  dccif  Z42.para.  ■ 

X A mpliaturhi^c  conclufio.tvr  eii3  probetur  mada  • 

tum  per  copia  inftfipiocuraronl  faUami  notario» 
cum  inftrumcntum  procuratoriuin  ludiciocxhibi- 
ra  aliis  non  rcperiatur , vtcdlulnisrcfpondit  Anch. 
in  cODf4f.idein  dicit  au(h^additio.5pecul.in  tiruK 
dc  probationib.$.  videndum.  Qnod  th  iuitlligedum 
ciTct  Icruatis  iis,  quz  requiruntur  in  ezcni  platronc,5c 
adlusin(inuatione,vtpr(nionucrc  Doc.in  auth.fi  qs 
in  aliquo  documSto.  C.deedcn.li  tamen  eicmplatii 
foret  manu  eiuldb  notarii,  qui  fecit  originale , lidena 
faccretivi  dicunt  oes  in  d.auth.  li  quis  m aliqua  quae 

* opinio  vfurcccpta  cft,&  * communi  tcltc  laLibl.n.^ 
& quod  tunc  non  requiritur  in  cxcplando,  qug  aliis 
rcquircrcnrur,afl‘erit  Specu.  deinftrumco.cdi.Spoft- 
quam  nu.i.idcm  docet  Bar.inl.Qquisex  argentariis, 
^.prstor.ait.  num.  1.  ft.  dc  edend.  ad  idem  rcipondic 
Roman.in  conf  105.10  tcruodubio,  vt&  leniit  con- 
lulendo  Card.in  conf.  72.  & hoc  caiu  no  folum  dici- 
tur cxemplu  ,fed  originale , vt  inquit  Lap.allcgatio- 
ne7i.nu.^^c etiam  volucre Inn.Abb.  dcFclancap. 
Aib.dc(clhb..dc.babeuu»  quando  exemplum  hdem 
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faci  at,  & quam,  Huc  ab  eodem  notario » fiue  ^ tertu) 
ii:  fumptumidc  in  d^uth.  H quis  in  aliquo,  & a nobia 
iup.explicanim  cftin  vcrf.cxcinplatio. 

y AmpUa  fecundo  ^bari  mandatii,tndrolQ  perin- 

ihuinentu mandati, rcd^rperaliudinllfin  , in  quo 
tonis  tenor  ^curatorii  de  verboad  verbu  ftr  infertus; 
ic  eft  tunc»ac  H clTct  originalc.iux.fcntcnt.  Bart.  fiai. 
Ang.aliorum  in  d.auth.fi  quis  in  aliquo*  idS  fcripGc 
]noo. vbi  lmo.Zabar.&  Fcl.ind-c.cutn  iurc,  & idem 
Bart-  in  1 .vir.  C.  4c  fid.infbum.quibus  accedunt  lac. 
dc  SCeorg.in  l.i.in  a.faIlen.C.eod.&  Barb.  cortf.j  8. 
col.a.antciinem.vcrf  & non  c(l  vcriUmilc.  voi.4> 

4 Sublimita  hoc  erfefle, Ii  inferatur  in  fententia  > aut 
ajijs  anibus  iudicianis,vt  decidit  Boet,  in  dcci.as i .q 

• dictt*communeinopinioncm.nu.6.&  S.par.a. 

% A contraria,!  quo  ad  hxc,ftait  Icntfitia  Corn.  c6- 
ili.24;.in  lit.A.vol.z.qul  vult,  quod  etiam  Ii  toiustc- 
nor  i»t infertus, non  probet, tcAcm  laudat  Innocc.  dc 
Abb.in  c.  Abbate  fanc , de  vcrb.fig.fcdAbb.ibi  priori 
opinioni  communi  fc  fubfcribit. 

tS ' Qus  iicui  nunc  placuerit, tiliam  declarabit  proce 
dertiprout  iacet  f-qh  politus  c/l,<Sc  infcimsin  inllfo, 
fententia , vcl  adu  iudiciah  totus  tenor  inftrumcnti, 
iccusildcco  narratiuctrh  mentio  facta  lic»  vclcnCi* 
ciatiue , vt  quia  notariusdealiquo  rogatus  inter  me, 
& ic, faciet  mentione  dc  tenore  mamiaci  no  dclcnbd 
do  dc  verbo  ad  verbu, Icd  ponendo  clicdu»vt  quia  di 
cat alique  ^curatore  cdftirutu  ,vc  eddae  in(lfo  manu 
Caliscdfcdo,vt  declarat  Caibin  d.authfi  qsl  aliquo. 

•t  Vcrbacn}mcnunciatiuatnuenarraciua,nonpro* 
4)ant  mandatum, rdle  Fcl.in  d.c.cu  in  iutc.nu.i4<  vbi 
Joquiturde  fententia  cnunciatc.qucra  ciTcprocuta- 
4orem.*qu(xi&;  contirmaucre  Dod.in  d.auth.  liquis 
in  aliquo. vbi  Dec.nu.ji.Baid.in  rubr.C.  dchd.indr» 
Z<anfr.  dcOrian.&ibi  addetes  m praxi  dc  produflio* 
nibus,fubnu.?4.Card.c.vlt.dchd  mllr.Alcx.conf.71. 
lcdlo,&difcuilo.coI.  5.  Ubr.4.6cinconl7o.incaufa 
vcrccntc.col.pcnult.lib.2.&  Bcllam.concl.t2i.liap* 
pelletur. 

8 ' Subampliabishancdcclarationcm,tetiamntclta 
rctur  notarius  vidific,2c  IcgiOe  line  aliquo  vitio,  can* 
cellatione, vcl  rafiira,  fic  rcfpondit  Alex,  inconfil.d. 
vcrfnccobftat.vol.4.quodctjain  vnanimes  tradide- 
re Do^or.in  d.auth.fi  quis  in  aliquo  licet  notarij  lic 
fcrucnr,vt  ibi  .iit  Cartr.  de  Alb.  dtcitobtinuilTc  in  fa- 

etiam  li  cllcnt  tres,  aut quatuor  notarii  ita  atte 
ftar>te$,vt  dedocet  Soc.ibi,dcin  conf  7p.col.  i . vol.  t. 
aeque  Alcx.ind.confyt. 

9 Alirerfennc.tquoad  hanc  ampliationem  Spe.  in 
tit.de  inlinim.  edit.  Srcltu.  verf^n.  qucnifcquituc 
Arcr.in  S.vlt.lnilir.  dc  legitima  agnat.  tur 

*io  Sed  idem  fenricnt  t hic  inter  fcdiiridcmcsautho* 
rcStUdiccinusopinionS  Speculatoris  procedere  inter 
eafdem  partes,  ve  probetur  mSdatum  ita  cnunciatu , 
iccus  quoad  prxiudicium  tertii, dc  ita  dtcunc  Alcx.d. 
conf7i.Caid.Zabar.ind.c.vlt.de  6d.in(lr.  vbi  ait  ita 
loqui  Spcc.  licet  .i  d a I iud  a 11  eget  ur,&  hoc  paflo  gene 
rarim  limitant  Do^or.md.auth.li  quis  in  aliquo  eo* 
cluf  quod  veibu  nairatiuaindrumentinon  probent, 
ve  per  Dec.ibi.nu.74.in  i.iimit. 

«I  Ampliamrlccudocriamid.tquod  mododiximtis 
vcrirni  cflc/i  diceret  notaiius , vt  conftat  inftrumen* 
to  per  me  notarium  recepto, 6c  hed  rogato, vr  ai  t lac. 
de  S.Gcorg.in  d.auchcn.  li  quis  in  aliquo.de  tbi  Dee. 
idem  tradit  Ang.  ini.  n donatio.  C.  de  donat,  licque 
cefpondicCorn.ind.conf.xdj.inlitera  A.vol.z.tidcs 
enim,  dc  a0ei(ionotarii  non  ptobat  mandatum,  nec 
quem  Icuat  onere  producendi. 

5 X Hocumen  fallit  in  notario  jaflorum,  qui  dicit  fe 

rogatum  de  manda to.vt  per  laf.in  1. 1 . C.dc  procura, 
fufficit  etiam  ad  Icgitimandum  iudicium,quod  ipfc 
ciicat  ferogatum  dc  mandato.  Hc  Fulg.  in  conl^  1 9^ . 
incip.  quid^tm  procucatorio* 
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Sublimitatutmodo,!  quoddiftumclVpcrvcrba 
cnunciatiua  fitic  narratiua  mftrumcnri.vcl  fenrcntix 
fiue  adVus  iuciiciarii  non  prob.iri  mandatum , no  pro- 
cedere concurrente  diuturnitate  temporis,  quam  fa 
citpnrfiunerc  mandatum  in  inrtrumcmo,vcl  m prO- 
ccdUiudiciario  cnunciaium.ita  rdpondcnrcli.il.  in 
com.iii.poftmcdium.lib  2.cum  quo  coniienit  Dee. 
inconl.jO.col.j.  atq-.Calfwdo.in  dccif.f.dc  procura. 
&Gozad.  inconf  11.C0I4  eidem  fententia:  fclub- 
Icripfcrcrurp  ind.amh.fi  quis  in  aliquo.Vcroncn  ln 
conf.26.Ruin.inconf  107. cum  addud.pcrCrau.  dc 
anciq.remp.VCTCc.Y  pnrmilHsz.par.nu.6i.Cagn.  ini. 
vcllc.ff.de rcg.  iuris . Viuius  communium  opiiiionu 
lib.in  verb. mandatum. nu.7.&  Vanc.de  null.tit.quib. 
mod.fcnrcntix  nullae  reparentur- nu.  92. 

>4'  Dccl-ira  hac  fublimirationcm  t Jocum  fibi  vendi- 
care , qimndoagqKtut  i n eoldcni  contrahentes , aut 
habentes  caul*amabcis,lccusc6tra  tertium, iraintel* 
ligitCrau.loc.fupcrcicai.&  Mcnodi.in  cof.i.nu.$6. 

I J Sublimitabis  2. in  verbis^narratiuis  Papx,  vt  fi  su« 
mus  Pont,  appdlacquc  procuratorem  in  fuis  literis» 
vtauthorcft Fcl.in d.c.cum  in iure .coi.  vit.ad idem 
rcfpondcrc  Dcc.inconf44*  n.69.&  Riii.incol.  277. 
mi.6.VQl.i.&inc6ri4S.nu.22.voI.4.  & incotif.  loj. 
nu.2.vol.^.&  fiue  finr  narratiua, fiue  aiunciaitua,li' 
uc  affertiuatransferturonusprobandiin  aducriarifi» 
prxeipue  n agaturde  modico  prxtudicio,  ve  id  dire- 
mit Bocr.indccif.28  i.ndfi.in  2.  par. 

16  Dcclaramrhxclublimiratio.vtno.pccdat.fquan- 
do  dominus, cuiusnoTc.iduscfigdhis, negare:  man- 
datum,tunc.ri.no  probat  cotra  negantem,  dno  enim 
dc  fado  proprio  magis  cficredcndu,  quam  Principi 
dc  alicno,ita  Rui.in  conf41nu.10.vol.  i.  aiq.  Gabr. 
coium  opinionum  lib.t  .dc  probat.concl.2.nu.6. 

17  Subliimtatur  7-t  quoad  euiiandi  peni  falli  a Pro- 
curatore,huiufmodi  enim  cnuciatio  madatifad.iin 
feriptura  publica  iufia  credulitatis caufam  cidecom 
parCri  pntberet  cum  quxlibct  c.iufj  cxculcta  dolo, 
vt  cautum  eft  d Dcc.in  conl.42S.  in  tin.Sc  ita  inquit 
Vant.de  nuIliMit.de  nuiht.fcmcntix  ex  dcfcdu  in- 
habilitatis,fcu  mandati  comparcnfiurn.nu.7. 

Limitanda  eff  nunc  primaria  c6c)ullo,qua  coclu- 
fumeff  per  inffrm  publicum  probari  mandatum,  no 

IS  procedere, quando ncgarcturtiilum.qui  fccii inllrin 
fuifle  notariu,  vcl  qui  nominaret  in  inffrumcuro  clltf 
illum, qui  producit  inllrni,quocalU  fit  dubiu  dc  m.i- 
dato,vt  tenet  Ang.in  i.  1 -C  dc  procui .5:  ibi  Alcx.nu. 
8.CX  quoinuerx  fiint  litcrx  tcffimonuilcs  ludicis Jo- 
citchificantcs  qui  recepit  inftfm  fuilll:  notarium,  vt 
pcrCxpol.caut.S4-incip.  li quishabcaic6trahcrc.de 
lubfcriptio  trium  tabellionum,  vt  per  Ang.in.imh. 
dc  Tab.col.  2.C0I  la.4.qux  tamen  rccognof  ei  debent, 
vt  voluit  Oci.Vcftr  in  praxi  lib.d  nu.  8.&  9- 

19  Id  fubliinita,  t quandoqs  e longinquis  oris  cofer- 
■ t fc  ad  vrbe , & peterer  cetum  tanquam  piocuratoc 
ili  j,cxhibcrctq.  mandatu , quamuiscnim  .iducrfa- 
rius  negaret  Cii  cfle,  dequo  in  madaro  prxlumcrauc 
tn.cx  quo  affert  mandatu,  & alias  deficit  facultas, p- 
bationis,  &rccoguitionisfacicndx, tcliibusCyn.& 
BaUnI.fi  qua  p caiumnia.C.dc  Hpif  & ctcr.qiiomin 
fententix  acccduiu  Abbin  c.  coram,  dcoih.. . dclcg. 
Cxpol.inconf.u.col.?.  Anginl.com  pacationes- C. 
dcfidcinftrum.Hippol.  Mariiin  d.l.  liquisnccqux- 
ftio.nu.i  57. veri!qiixro  vltcrius.ff.de  quxrt.ic  Alc.de 
prxl  um  pt  reg.  1 .prxfuinp.;  i-  qui  dicit  hanc  ptalimi- 
ptlonem  trasferreonusprt^andiin  aducrfarium , & 
quod  prxfumatur  talis, vt  per  Fr3.Mar.q  69.in  i.par. 
nu.4.5cidcm  cft,qn  negatur  notarius, dcinftrumcrica 
affertur  ex  ISginquis partibus,  apparctq,- expeditum 
in  forma  lblira,neceff  aliqua  digna  caufa  fulpcClus, 
ve  voluere.  Azo.in  auch.  dcinftiu.  caut.cr  fl.  Cyn.  6: 
Bal.ind.!,«omparationcs.3c  habetur  perFran.  Mar. 
q.y  I i.nu.4.prxlcrcifn  cum  perfona  produces  llt  pro- 
loftpbiMafcariUfi^i.  A a j baix 
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batx  fidei t&  bene  audiat, &iuretinftnimenrum  elTe 
verum,  vt  placuit  Caiir.  inauth.  ticcontradus,  coL 
vJr.vcrr.lcd  nnoneftpoCQbilc.  C-dcfidcinfir.  aeque 
VcHrlococit.  quoderiam  latcdircurTumcfti  B^. 
indecU^i  54«>n  i.par.  per  totam. 

90  Secundo ioco  velim  limites  t eandem  primariam 
conclulioncm  non  procedere,  fi  inftrumentuni  c0cc 
manu  procuntoris , ninc  enim  per  id  mandatum  n6 
probaretur»tecundum  Bal.io  i.ludiccs,ififi.Cdc  fid. 
inUxument. 

COVCLVS  10  ^IX. 

ARGVMENTVM. 

Liter»  obfignacis  figillo  publico  mandatum 
probari:quod  quo  padopTocedat^expIi- 
cacur. 

SVMMARIVM. 

r M/miAumprab^uT  ptrltttrtuohjignatas  Jtgnofublic9 

alicuiu)  tudidi  ordinary. 

autbenticuMf^  publicumyisr  notum  eis^quibus  prp^- 
tanturhUrdyVbi  plura  de  buiuftvodiJfj^iBo. 

I Mandatum  probatur p Itteras  prtuatas  domini  miffat  ad 

inuicem^*tl  aditerfariuntyqua  probetur  per  teHtmoniu 
JipiUi  publidytut  ttjhmonp  propry , ^ ^uatiftgilU . 

4 Mandatum  induettur  domini  Jubjeriptione. 

5 x^dandatum  probatur  literis  prmatis  domini  JigiUatit 

proptsoynon  alieno  jigiQo. 

d x^andatum  probatur  literit  priuatit  domini  Jsgillatu 
proprio  (igtUoyqua  per  partem  approbentun,  aut  teUu 
deponant  fi  vidijfi  eas  figillare, 

7 Sigsuum priuatum,  fuifiriptioeandemirimbabtnt, 

8 Mandatum  nonprobatur  fcbedulii  vaeuis  JigilLiUt. 

p JMSdatum  an  % aleat,in  quo  nullus  fuit  nominatus pro-> 
curator,  fitdalbumm  to  fuitrtUOumad pon<dum,iy 
firibendum  nomen  procuratoris. 

\0  Mandatu  anvaltatySnquogeneralittr  confiituuniur det 
procuratores, qui  sut  Taurini  in  euria  cojslij  remifjtue. 

I I CMand.itu>n  non  probatur  Jolius  JlgslU  ofienfiont  abjq; 

feriptura. 

tl  Mandatumprobaturjolo  figillo  abfq,  firipturayCU  illud 
effit  eonjiitutu*'!  ad proetsratores  cotsfistutndos  yix  ad 
figninda  mandata  procuratoria. 

J j Mandatum proba'ur  ex  traditione  folius  figilli. 

l^SHandatusnprobaturfotsusJigiUioihnfioneyquoadprf- 
jionpttvneni.Quod dtclara^vt nu.  i 5. 

J 6 Mandatum  non  sndueilur  ex  Utens  credentue. 
Quodpluribus  modis  declara, vt «».  i7.lS.ip.ao.d?'  il. 

r A 1 1 1 1 cftmandaruf  probandi  modus,  vcluti 
^/\11  U pcrliterasobhgnaras ngnopublicoaK* 
cuiusiudicis  ordinarii*  €r  iindublcriptionetcAium  » 
autalicuiusnotanj,vtoblctuauerc  feribetes  incap. 
poli  cdnoncm.dcprob.  hoc  idem  aduertit  Inn.  inc. 
imer  dilcdostdc  hd.inftr.&  in  hanc  dccilum  eft  fen  • 
tentiam  a DD.Roi.in  dccil.  1 Bi.  dc  procuratorib.  in 
anriq  Sr  Spccattcrt  formam  harum  literanim,  tit.de 
fortn  procurat. num.p.idcm  tradunt  Bar.&  alij  in  I.H 
rocuratorcm.ff.de  procuratoribus  quadoliieriv  ha- 
cru  fignum  publicum,  vt  decidendo  tradidere  DO. 
Ror.iadccif.n^a.jn  nou.&  Bocr-indccif.i  J4  pait.i. 
nu.d.cuildc  fuit  opinionis  Vancius  in  tradl.de  millir. 
Iit  dcniillic.  f^nteinia;  exdcfcdt.inhabil.  feu  mand. 
comp.m1.70.ncc  id  latuit  Fran.Mar.q.5ii.nu.4  patt. 
i.6c  q.992.nu.6.par.2.5c  ante  hos  id  vidit  8ald  in  1. 1 . 
C dc  procur.quod  & placuit  Mcnoch.  dc  arbitr.  iud. 
lib.i.ccm.i.caf.i  u.nu.  6. 

^ Limitada  cl\  hxccondnfiotfvcram  clTc,  qn  figil- 

Ium  cit  authctKum,6c  publicuin^dc  notum  cis,  quib* 


praricntanturUfcrr,  vthabcwrind.dccifl  idz.vala 
procuratorium , innou.  nec  id  latuit  Spe c.  dc  proot. 
& dc  formis  procuratoriiinu.S.et  ibi  addentes  tradut, 
aA dicatur conffaic  de  ngiilo^r  collatione  limilis 
iigilli,Fc).quon  inri.c.poftcelIjoncm,nu.i7.l'ubiun- 
git  inlitcris  requiri,  vt  dicatur  cfreappofttu  ligillu, 
& iquO)&  cuius  lir,  & quod  Iit  c6‘uctL,  & deOinatu 
fimili  inatcri*,&  ^‘apponcsfcircdcbcarcaniappo- 
IltioniSjponitMenoch.d.calu  iij.nu.  /.drquodqa 
figillucll  authenticum  ,abfolute  fidem  faciat  abfq; 
recognitione, cum  notu  (i«  efle  figillum  autheticum 
alicuius  magi(lratus,idS  docet. nu.S.&quam  proba* 
tioncmfaciatj&quidquandocfl  efum  ligillu  &qn 
dicatur  authenticum,  confulcndus  tibi  eritidC  Mc- 
noch.ctSpcc.in  tit.de  procurat.S. ratione  aut  fonne» 
•tq;dod.ind.c.poftccffioncm,&  mc.z.dcfid.inftr. 
&Bar.ibiq.addcniesin].diflrahcntc>C.dc  reb.  a!ie. 
no  alicn.lafin  l.pada  nouifUma , C.de  padt.&  Fran. 
Mar.d.q-9p2.dc  q.994  par.t.dc  Vcflr.d.c.i.nu.p.Fab. 
«§. poflunt.Inft.de  teftam.Did.Couar.prad^.q.c.ia. 
nu.p.quod  vero  flt  publienm  ligillu  adeas  Bal.in  1.  /1. 
quapcrcalumniam,C  deFpifc.&cler.vbiex  mente 
lacoba  But.dicittriatmeflc  figilla  publicajEpiicopi, 
ciuitatis.&  vnitiernratis,quotuplcx  aut  fit, Sc  qux  m 
co  requirantur, plenius  fcribic  Rcbulf  in  tra^.nomi* 
nationum.q.  10.nu.40.de  rupcrcoftiiutioncsGallix, 
tit.de  literis obliga(Ori|srcgij$,in6.gI.dc 7.  tom.  i.dc 
nos  infra  loco  liioplur.i  diceniusin  vcrb.figillum. 

Superiori  prob^moir  nf  diflimiliscftca,qua!fc- 

I quitur»mandaium-M‘‘ =’icetF.*>bari  perlitcrasptiua* 
tasdominimifias  au  iiccm,vcladucrfarium,  ita  ' 
ccnlct  Accur.qijcm  Icquuiur  ibi^al.dcalij  ini.vnic. 
C.dcf^rifdando.  fit.c  parentes  flue  figillo  claufuUs, 
cxclc.i.S  noftiacj  oc ibi Card.in  d.not.dc iureiu,que 
jitere  approbantur  per  teflimonium  figillipublici.vt 
fupradiximusjut  teitimonij  proprij.Scpnuari  Tigil- 
li,vt  docci  B.irt.  ind.  l.fi  piocuiatorcm,  habemus  i 
Spcc.in  tit.de  procuratoribus.  S.4.vcir.fi  autem , vbt 
pomt  etiam  formam  di^^arum  liierarum. 

4 Dcmim  iicin  f rubfcripiioneinduciturmandaru, 
vtancrum  gl.dc  BaJ.pcnllumiex.ial.euam.C.quod 
aimeo,  qui. 

5 Dcdaraturtpnmb  q>  nuperdiccbamus,vriflxii- 
terx  debeat  probari^prio  figi  lio, no  alieno » alioqui 
adiilrcrmcc€fcrcnf,nilifa^afuifiet  inliteri.sattcila- 
tio.q)  alieno  annui  Io  flgnatxcllcnt,vtrcrulirFab.in 
d.Xpoflunr , & habetur  p Doc-  in  locis  cir.insluprat 
& per  Fran-Mar.d  q 994-par.  i-  Sc  in  poena  falfiobfi- 
gnas  alieno  annulioincidu,teflc  Caltmi.iog.C  orn. 
&inl  omncs.ffdc  falf.&  Fcl.in  d.c.  a.dcrtd.inftr. 

6 Declaratur  ci,tqnod  iftx  li(crx;qux  habem  flgiild 
proprium  non  probcnt.niliappiobcnrurpcr  panem, 
autreftes  deponat  fc  vidiifc  fig. liare, inxt. Inum  Bar. 
in  d.l.fi  procura  torc,iSc  Franc.Marc.d.q.ppj.  nu.4.^- 
bari  enim  det  veritas  flgilli. licet  quo^d  lueras  no  re- 
quiratur alia  piobanopcr  teftes,  aut  comparatione 
iilcrarUjVtfcriplitCrau  poftaliosin  tu^.tlcautiq. 
temp.part.  i.vcrfquxmur,nu.44.candcmq; vimhct 
tfigiilu  priuamm»quariibfcripuohet,&  idcocftne- 
ccflaria  recognitio,  vt  ait  Mcnocli.q  mhocdilcnmd 
conftimitintcrfigiilupublicu,dc  priuatum  d cenr.z. 
nu.  io.dcqiprorccognitionc flgilli  deat fieri renuT- 
fload  partes, tenuere  DD.Rot.indcdiazz.m  nouis, 
dc  Tra  n.Mar.q.99^  nu.  5 . vbi  ipfe  St  affcrtdiifcrcntii 
inter  figillu  publicu,  dc  priuatii , dc  ibi  pleni  exami- 
nat,quando  recognofccndu  fit  figillu, dc  n negetur» 
aut  dc  co  dubitetur , an  ct  m dubio  faciat  fidem  con- 
tra illum, cuius  eft  figillum , dc  pro  co  pixlumatur. 

Declara  3*fnon j^cedere  in  Ichcduhs  vacuis  figil- 
latis, vt  qn  Principes, dc  prxfiiicsdani  tales  (chcaula$ 
ligiilatas eorum nuntijstdcprocuratonb.  vt  (cribatm 
CIS  procuratorium  ad  coru, quibus  mittuntur, volurx- 
tcni,Tccundum  temporuiu»  dc  locorum  uidigcciarn ; 

noa 


D6  probatioHib,'jTii^»l  CbofcWC  MX- 

itk>n  enirti  vilius  dV  mooicnti  tale  figillumv  ncc  peo' 
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batiC&litcnenonGntrciiptactcmpotcligilii.irai 
claduut*cbitcr  Do£lan  d.c.z«dc  nd^flftfu.  quod 


ICOU' 

. quod  pia-. 

coitidcBalinadditadSpctic.deprotur.&^.  vcrf.lm 
autciUrdc  habetui  pa  Franc.  Mar.q.f  pz,  nu. lib^ 
]p  an  autem  valeat  tptocuratorium  in  quo  nullus  fuit 
nominatos  pipcuratpr,lcd  album  fuit  tu  coccUdum 
ad  pbncndumi&  faibcnduin  nomC  procura  toris,  di- 
fputat  Bocr.dccK2j4  & in  fi.condudit  valere, pr«fet 
tim  (i  procurati  cbltdtiehriiisahln  habirabatiloco* 
xOtj:  longinquitate  maxime  diftabat  i loco  ciklituS 
tis,*^  vcrUimilJtcr  c6ftitaesigaorabatiU)nie  ^cuu* 
totis,nccccitior  Gai  potcrat-Gc  etiam  tangit,  au  va* 
loidtt  ^curatorium, fin  quo  generaliter  conftituuritur 
o&  procuratorcs,qui  funt  Taurini  in  cuna  conlilii . 

X I Declaramr  quarto  non  habere  locu,t  fi  tantunio- 
do  oftenderetur  GgiUu  abfqi.aliqua  fcripturarnon.n. 
folius  figilli  oftcGo  probaret,  vt  aGcmnt  Arch.  5c  Io. 
And  .in  cquamuis,^'proc.in  6.atq,-  Bal.in  1.  i.in  Gn. 

C. eo.nec  cntmlqquitut  figillum  ,ncc  per  id  aliquid 
apparet, & in  l.fi  procutatorem.eo.tit.&  Alc.in  d.l.  1. 

XX  Sublimitanda  cG  hccdeclaratio,tvt  non  Gr  vera , 
quando  GgiUum  cGet  confUtutum  ad  procuratores 
<onftitucndoab6cad  Ggoanda  midata  procuratoria , 
vt  aurhorcli  Bakl.  ioacocara,  dcoffi.delcg.  A bb.& 
imo.in  c.ixlelbiut.idem inquit  Bal.in  tit.de  pace  c5 
t iiantix,in  vdbo  munuiadem  ccnlct  Fci.d.c.  coram, 
nu.p.  ISc  nili  adeflet  confuctudo  qredendi , vt  tdlatur 

D. deS.Gcmrin.dc.quamuis. 

Sublimitarccundb,  f quando  probaretur  traditio 

figilli, qpod  eximium  rdam  arbitratus  dl  £Loman.  in 
fing.dn.nanqaidpdptodudioncm, 

.<4  TertiolocofubUmim»is,tquoAdprxfamp.vtfiat 
dubium  dc  mandato^ &.admittatu£oftendes  cu  cau- 
cidnedcjato,fic  tradidero  Aut.&:  Imo.d.cquamuis. 
R6mjd.Gng.6f7.&D.Qf^<in  d.l.i.&inoa.  dc  procur. 
>5 ) Haecrublimitatiodcdararur,  t.vrproccdat-quado 
pecfdna  ofteodens  non  dlctdomcUica,  & cohabitas 
meadem  doin.Q,aijusl€CfucG,qUia  venGmiliter  po- 
tuit iiirri  pete,  vt  an  imadocdUin  oG  ab  HoG.  & loan . 
And.in  d.C;zl&  ^.R.omdnidbfiiig,6i7<quaDdo  aurem 
, credatur  nutk>,&  famolo.WinGgiUo, aut  alio  inter- 
iigno ougiGn  > iia  quod fbluerr^  dcbicociibercf ur, 
adoudus  eric  Baxt.in  i.fiqOus  vxoiii$;apud  Labeone, 


ckKct  Ikdtdndil.LW.TlNdqi^onininb  confulas 
Benucnnt.Strao.ih  tra4b'deaGiourafrgl.i  i.nu.37. 

19  SubUmitaaejpbtcfistdkdaearioncm  s.iocordata, 
non  procedere,  quando ca  pcrldna  Icribcntisoblcu- 
ritas  apparacpoffer,vc  fjq  lif^s  aGercbatcflccinGi 
tor  lcnbenQS/&>ab*co  pi^aepoiirusin  aliqua  mercatu- 
ra,tunceniro  fcribensvitkturfciiliflc.dcraadaffc , vt 
ei  adhibeat fidcinncgbciohuius mercaturae, itaferi- 
buntBart.&  Paul,CaG;inidh2jac.Tirius. 

20  SecuadQGibhmita,t>qDnnd>oinIrtcrisfuiirctrcri< 
ptum , quod  fides  adhiberetur  meo  periculo,' vcluci : 
fQpradt^t^am  rijuofoaete  A mu  eonto  ■■  ftc  inq  r Boer. 
d.dcciLz89.nn.t;&  Follcr.ihaddit.adMaran.in  pra- 
Xt<ord.iud.par.6.ai2.6.tui.  ; 5 <' 

XI  Temo  fubliiniiabis,  t quando  lirerar  coccdercr  gc 
ncnleatbicrinxn.larori  Gicraru,vt.fi  feribatur , latori 
pradcntiuin  mandaui , vt  inco  nomine  taciar  quicqd 
volucrir,ittX;lcntcn.  fiaj.iniiy  Ir.C.quod  cu  eo.in  quo 
tamen  in  arbitrio  non  comprehedirur  donatio,  vt  rc- 
fcitSttifciad.gl.ii.hu.^.‘ybblatc  dc  literis  crcdciif. 

rc  a L r (9  / o. 

A R G V M E N T VM. 

i •*;  o H ' 

MahHatum  probari  per  traditionem  inftru- 
menrotum  , & iuriumadcaufanifacien- 
quomocfo  Td  procedat. 

S V M M A V M, 

I Mandatum  probatur  per  traditionem  inftrumentorum  , 
kJ”  iurium  ad  caufamfacientium.Contr.nu.x. 

3 Mandatum  proltatur  tantum  prafumptiue  per  foUm 
ojienjiomm  infi,rnmetorum  ad  boc,  vt  admittatur  cum 
cautione  de  rato.Contr.  nu.^. 

5 Mandatum  non  probatur  per  ofienJioneminHrumento- 
rum,ix  iurium,  quando  ea  ofien^ns , nec  probam  Jibi 
tradita  a domino,  ejkt  perfona  domejitea. 
Contrarfum,num.  6. 

7 Mandatuf»  non  probatur  per  ofienjionem  injlrumento- 
rum,(um  oUendem  ejjct perfona  n on  eonfueta  procura 
re.Contr.nu.%. 


-r  ■)  • 


ftdefiir.AFraLmMaiq.994«nu.|.par.x<  ... 

i Quinto  ptimariolocodcclaraturid,  quod  diximus  1 11*  prartcrcanianriarumtpcrtradi- 

dciucriat Htnon procedat iniitcrisctedentis*qna$  -I-  lioncm  inGrumcntorum,5ciu- 

riumad  caufam  facictiuiu,  qux  Lida  a domino  pro- 
bat plene  mandatum, nec  cG opuscaucre  deratorira 


iddciucristt  Htnon  procedat  iniitcris  ccedeotis«qna$ 
falperaetcaCoie^  alKtiimitmnt  abfqiaho  mandato,' 
fio'moiSctBajruio:lXuo.Titi^dcfidciufL  quam  fen- 
tCQqamprobailt‘Bai.dc  Sal.ln l.vlc..C.  qubd  cum  eo. 
teinlifi  vero  non  lemunuandi.b.cum  quid$.ff;man 
dqti.idem  Bal.in  conl^2d4VioLx.dc  inmbiC.de  coGi. 
^ec.fie  decidjcdcBbcrahdeeiGaSzin  x.par.  Vt  &Tcn 
lii  Hipp^Mari.inrttbiGide  prob.n.x8piunt  ci^iGz 
btxrie  vaidk  generales,  Stmligis  cbmendantta^lnccr- 
lutnq;  cdtinent,vcoxdpli  gratiatMoeuibyquitibi  has 
meas  txadctvplcna  fid6  habebis , vel  Maeuio  oibnsdn 
aebusKluae  tibi  meo  no!e  dicer, Gd£  hab^is  plona  i Sc 
• idcbppnimiSobtcuriutcm  noa  inducunt mSdatd, 
fic  etiam  refponiurocGdfiartin  conf.47.n.so.vol.i. 
«7..:. Hanc  declarationem  fampliabisiOtUfi  cGouma- 
gisfpcciaies;.v.g<M{eUiQ  tcuianiraum,atq,  coniiHa 
incamedidiircttqucin  meam  voluntatem  plene  do-, 
ctfi  ifiiperiaiiaiQg^to  plcQain:  fidcnvhabcbis,  ex  his- 
enim  litetdsiJLicetaiigis  i^daiibu&non  madator  ,vc 
aliquis  conttadius  celebretur,  ied  tanmm  mandatur, 
vq  credatur  in  lds^ouzjrcfcrt : fic  volucre  Battol.  5c 
caeieiircdbcnt3Cs.in.cLLLuc.Titiu&..  i;- 
18.« . Limitabis  hancnmpliauonermtqnod  licet  no  te-., 
neaturiinmediatcnx  rali  contraria  ,.vcluti  fuexpreP. 

fcripliUct^minlatore  p/afentium  contrahe,  tenet 
tamen  Gdamnum  occaGonc  credulitatis  is,  qui  Ji  te- 
xas accepit,paG'us  cG,ex  relata  verborum  formubuua 


fcnlercBal.&Jmo.inc.coram.vbi  Fel.nu.p.vcr.hmi 
ta  i.dcoffi.dcl^.pcrtcx.in  Uvlt-Cdc  paii.  Gc  colui-  . 
uit  Rofivin  conll446.in  ti.&  in  Gng.  1 3 7.&  hanc  opi- 
nioni coprobant  B.irb.in  d.c.cora.col.2.  & Icq.  Cag. 
itti.vcUc.ff.de  r^jur.dc  Calliodan  dcc.  i-  dc  procur. 
!,liiicG:nKntistaducrfiitw  Alc.irvtraft.prvr.rcg.  1 . r 
prxl.j3.nu.5.tcmpcransopiniouc,Roin.6c aliorum,  • 
vtnon  procedar  mdiGinfte,fed  tantum  quando  tra- 
ditio cfiei  fafta  coniuncla:  perfona:,  \ i per  cu  in. 

Declaratur  prior  opinio,  t primbm  niodb  proba- 
di»  vtneccflcGttraditioiiC‘probarefaft.iiii  cife  a do- 
niinoralioquipcrlbUmoilcnfioncininGtuinenro- 
rumhon.plene  probaretur  demandato,  fcd  tantum 
pt4efumpduc,vt  dubium  de  eo  cUct  adeb,  vt  no  Gin- 
plicitcroGcndcns  admitteretur, fcd  tanuimmodocu 
cautioncrati.d.c.coram,vbiInno.&  * omnes.Bart.in 
l.vulga.in  6.ff.deadminiG.iut.&  inl.3-S.cauls.ff.  dc 
Carbo.cdic.Caa.&Alexdnl.i.C.dcprocBal.lmol. 
A Ang.inl.Mseuia.in  prin.ff.folut.matr.linol.inc.i. 
dc  procur.idq}  * communiter  cG receptum,  tcficFcU 
in  d.c.coram.nu.9.  etiam  fi  non  appareret  dominum  , 

dcdifle,quiaprxlumitur,vr aiunt  Imol.inclcm.  i.dc., 
proc,Ruin.incdnf  107.nu.ri.  v’ol.4.Hjpp.MarGl.qui- 
dicit  * communiynjin  l.G  quis  nec  qu.xG  jo.num.  141. 

ipfcpbi Mafcardi,Jol.i>  A a 4 verf. 


' I6feph)  Mafcardi  > . 


vcr/.ad  hoc  dicendum  mouc<V-ff  d<  quqft.Aymo  in 
c6f.»o.col.?.ver.ncc  obft.&  Bocr.T  dec-i  54-  »n  x .par. 

4 Ab  hoc  tametdilfcmiunt  Bal.&  Sal.  md.l.t  .&in 
l.j.§Xabco.ff.depad.vt  hoccarunonprobcnirma- 
datum  etiam  pr^fumptiuc  ad  hoc,  vtadmittamr  e& 
cautione  rati » nili  in  marito  volente  agere  pro  pata- 
fcrnalibuS)Vrin  cafu  l^i&  vlt.Cde  paft.  conuen. 

Priori  communi  opinioni  adh?rendo/ubdeclara- 

5 nir.vt  non  habeat  locum, tquandooftendem  inftm- ; 
menta, & iuramee  probas  fibi  tradita  k domino, elTec  • 
peribna  domellica.dc  cohabitans  cum  domino:  tuc 
enim  fitdubium  de  mandato,  ex QUoadefllUrpido 
quod  potuerit  fufcipere,&  ita  nullo  modo  adnuiti-  * 

tur. ita  Rom.in  d.fing.6n-d.conr.44<S-infi.pct  tCSUHV 

1. 1 ,§.il  le  autem, C.de  lati,  liber,  tolien.  "i 

6 Huic  fententixtrefragantur  Fcl.in  d.c.cotam , nu. 
9.vcrl.recundolimita.&  Alc.d.prxfumpt.}^.  num.d. 
& cum  ta lis  lulpicio  purgetur  perpexAationem  cau- 
tionis de  rato. 

7 Sublimitafccundbnonprocedere,t  quandooftC- 
dcnsinftruraenta,&  iura,  eflctperfona  nonconfucta 
procurare  , quia  in  eo  prxlumitut  potius  cuftodia» 
quam  mandatum, teftc  Imo-in  d.ccoram. 

e Quanqiiam  huictad(icrltnturFcl.ibinu,9*&Alc. 
d.praiumptio  ^3.in  ti.quia  videtur  contra  tex.incLc. 
curam.  . . 

CO^CLVSIO  tMXl* 

ARGVMENTVM. 

Ex  confeffione  quomodo  probetur  manda- 
tum. . " ' 

« . » •» 

SVMMARIVM. 

-I  Mandatumprohaturtx  coi^JpQn*^  ttiam  mcidnttr fit- 
per^rbaenumiathta. 

•1  Mandatum  probatur  ex  eonf efiione, etiam JitJfitmdttria 
requirens  Jpeciale  mandatum. 

3 Mandatumprobatur  etiam  ex  edfeJfiomtacita,qt^ mer- 

geret ex  vfu  aSlusgeJii  aliquo  tanquam  procuratore-  ' 

4 Mandatum  probatur  ex  tonftjjwme  quoM praiuditmm 

conjiunus  tantum, fttm  quoad  tertjfpr(txtditmm. 

j 

1 ncivt  clarum  eft , cum  da  qui  Ia" 

. maior  detur  probatio  j&  etiam  ex  confeffiohepartif 

afl'ercntis,qucm  fuum  conftituifleprocuratorcfivrdc' 
f>conlvllk>  huiufmodi 'clTet  incidenter fada , dc  per 
verba  cnunciatiuaiVtll  quisrupplicandodicetcttald 
procuratorem  (iium.vei  li  procurator fc  procuratota. 
conhtcrttui,vcl  alibi  ita  fairusdrer.-fict^poTumeft  i 
a Rom.in  conl.6t.indp.folum  eft  vidae , quod  pla- 
cuit,& Fel.in  cap.cum  in  iurc.  nu.  14.  de  oinc.  del<^ 
vt  habetur  in  decil'.Tholof.i66.in  fi.  per  texdni.ncc 
ratiidatio.ff.rem  rat.  habe. 

2 ^ncluiioncm  amplia,tctia  fi  clTct  materia  requi- 

rens ipeciale  mandatu, vt  author  eft  Ant.in  c.n6nul- 
]i.§.lunt,&  ali|,col.pen.vcr.aducric,qnia  hoc  cftno- 
tahi[e,dc  rerciipt.&  ibi  Gemi.dc  Fei.in  d.c.cG  in  iurc. 

q Secundo  loco  velim  amplies, f etiam  in  tadta  c6- 

fellionc , qux  cmcrgcret.ex  vruadusgcfti  ab  aliquo 
tanquam  procuratore;  nam  ii  vtor  adu  gefto  ab  ali- 
quo tanquarn  procuratore  meo,  videor  illutn  confi- 
teri procuratorem, vtrogatusdixitRom.incof.  ^ Ji.. 
quod  criam  probauit  Fel.in  c^:uin  intcr.nu.ti.de  ex- 
cc(5t.(ic  (i  cueptani  caulam  dominus efict  profequa- 

tus , iic  fi  eum  procuratorem  ad  eam  caufam  coepti 
fimpiiatcrconlhtuilTet,!!  non  midatum  ^taetra  fal* 
tem  domini  rati  ticario  colligttur,vt  habemus  i Vajt. 
de  nul.t1t.quib.mod.rcnt.Qull.Kparcn.num.103.qBX 
ratificatio  mandato^uiparatiu,vt  ibi  pei  «im 

. de  quo  nos  etiam  in  ver.  tatificatio. 


4 Limitatur  conclulio,tvt  procedat  qodat^pi^ii^ 

dum  confitends  tantam  ,'iecus  quoad  pmudieMuit 
terdj,vtcSrcrS{^intit.deprocar.Sjx^,vetCiliad. 
in  eandem  det^um  eftfimtcntiam  iBdi^mdcdib 
28imum.i.part.z.  ' . 

COVCLVSIO  MXU,  [ 

, A R G V M ENTV  M. 

Exp&atur  ilh  mandati  probatio , qus  (ic 
{yerdpprobadonem  tacitam  partis  ad... 
uerf?. 

. SVMMURIVM, 

X Mandatum  probatur  per  efprobatiommtaeHam  partit 
adutrfityvt  Ji  citaretur  aluptit  tanquam  procurator, 

^ Rtus  fimpliciter  citatus  fit  babiUs . • 

i Legitimatioperfonainiudiciodtrnbx,  ‘ '• 

4 Mandatum  probatur  per  approbatiottemtacHam  partit 

adutrfit,etiatnfi  fuerit  contra procuratoris  perfimaop» 
pofitUfir fa£ia fiserit Jstefiatio.Quodinttllige,vtnu.$t 
6 Mandatum  Tson  probatur  per  epprobationitacitam  par* 
tis  aduerfit,veluti  ex  estationtj  quando  iSe  citatus  tan* 
qsusmprocuratornon  fiujftt  Js^liciter  citatus, fidd 
claufstIa,qstod  compar  eat  Js  ficputaueritintere§i  , if 
• titrq  approbationem  fuaperfona, 

I |,|*.qaoq:mandat6tpa  api»oba<^ 

A • V*  K tionS  etiam  tadtam  partis  ad-  * 

uerfx,vt  fi  citaretur  aliquistanquam  procurator,  cea 
fetui  enim  tuncilliuspcrfonalegitimau,  & habili» 
rcdditur,adcb  vt  no  pofllt  amplius  impugnari ,vt  do* 
cuicBar.ini.cum  mulier.col.z.fF.fol.mat.cui  accedit  ' 
Fd.  in  c.fupcr  his.nu.1 5.  de  acc.d  qua  fnia  non  difere 
pauit  Bal.in  l.vit.col.i6.C.dc  cdi.diui  Adr.  tol.Natn. 
a tin  vniuersu  loquSdoreus  fimplicitcr  cirams  fit  habt 
iis,vtdidt  Rom.in  l.i.coi.6.fF.deatb.  qd  pleni  profe 
quitur  Fd.in  ccum  inter.nu.i  i.dc  cxccp.&  h^  dici- 
tur  Icgidmatio  pcrlbnx  udti  fa  Aa , vt  oradit  Mari. 
inSpccoicLiudi^ar.6.9.m£b.n.56.qai  duobus  modis 

5 polle  Icgitimarirperfonam  ait, expKfsi per  foleraind 
< mandatiiiVt  totJtir.de  procur.&  tacite  hoc  rnodoyi}» 

fponte  litigando  dicitur  ebrentire  in  proeuxatoteni.  i 

4 ' Amplianda  tibi  cficonclufio^tvr  Iodi  libi  vendi- 
ceticriamH firetit  contra  procuratoris  pcrlbnioppo! 
fimmiquodldlicecnoneocratconfilio,  vtduspcr-  - 
fibnam  approbaret  per  aliquem  adbsm,&  ita  fada  fit- 
tcllatianam  fi  poll^  cum  eo  litiget,  intdligiturap<< 
ptobaroli  credimus  Bar4nlJicct4iu.j.Ceod.Qtm 

5 inrdlJ»s,tnifiinquoUbetaduptotdietur,q>n5ap- 

ptobd^iixundumBar.iniiinte^  S.alicna  ff.dd 

dam.infc^  vbi  conliiluit,  vt  in  omni  adu , qui  ctn» 
ptococatore  fiat,dicat,lirigo  lub  hac  exceptione  mm 
do  tamen  fi  apparebit  iplum  xibn  procuratorem,nO-c 
lim  haboK  ratam, vt  traditum  eft  a RebufF.  comm& 
in  c0nft.Gall4it.de  lit.dilat.annal4ut.3  .gl.  vnic  nu« 
loaddudt  BaLin  conf498.dKa  primu,  col.z.vol.z.^ ' 
quxptoteftatio  ita  repetita  c2  habet  vim, vt  nec  dns 
{wfilcratu  habcregelni  i piocuratoic,licet  procura* 
tordpilndpiopp  dubitationem  de  mandato  luifiek 

' admiffiis  cu  cautione  de  rato.ita  Bar.in  dicS^iI  ienov 
Limitabis  condufionem,locura  fibi  n6  vendica^ 

6 re,  t quando  illeciutos  tanquaptoturatornon  fuif' 
fet  fimplicitcr  dtatus,  fcd  cum  claniUia , quod  com* 
pateat, fi  fuapataucritinterefie,dcdtiaapprobatio-  : 
nem  fiixpcrlone,vt  vulgo  fit, tunc  enim  nonintdli'' 
gitur  api^batu^vt  inquit  Fcly.in  cLcdupct  his,  & in 
d.cap4wn  inter  ,num.  11.& Maran.loconupesad« 
dtt^ 

COT^- 
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Dc  probationib. 

/ 0 Mxm.  nu 

A R G V M E N t V M.  ,,4 

• • ■ ' ■ : .1 

Mindatnm  probetur  ncc  neper  teftcs. 

tlj  ..1  . 

Z V M M A K l V 

1 MMdMtnnptm^ttorifft<)bMTiptrt^tt.C<^jULX, 

^ xSMandaOnm  vt pmhrtmrt^ikm ftumdum  tUtquot, 

4 MAndatum  sdrndtrpftmsmm  te/hh$i pro^rt, 

5 MjndaUr4fijuati/mmU/bkitsprolMri. 

^ *3A*ndati9CuocAUQnfmvmait*l^frxAA!rifti{it. 

7 MsmidtMm adtx^aukm  tnfinammotfft probandum, 

8 Maoddtum  i*nuetpinMl}rumentoe^tprobjntium. 

9 Mundatum  par  pt^rvmnuum  ab  QixonomoEcdtfiafiiiQ 

dtbert  pr^an.  Contrjtu.  lo. 

y\.^HandattivinonpoJft  probari  par  jmioimttRtm. 

1 anditum  prokmdum  tfi  a procuratwt  ad prottJUn- 
dum  pabinflrumtntumpubUcum, 

t probararmandatQtpctrcOesrrcdm 

AVILI  vM^  nocdiifMrcs  (untinccr  IcTcribMum 
faircnri3:!&mcnimquiaffinncnrmandamm  procu 
ratorh  poflc  ira  probari  per  tc0es,ticut  per  indfa:  no* 
nulii  lunex^ui  oc^nt : fum  Sc  aliz  medta:  opiniones 
diftinguanes.  AAumnns opinio  grauiifimoshabcr 
aflccl^vt  Acnirjn.A.mantus>^  ibinomu 
Saly.&  FuIg.Cdc  prociir.gl.inc.i.&ibi  Alba.co.tk. 
SpecS.ranonc  aut  Ibrmx.  v<r(tpocr6  vbi  quis-  co-tir. 
Bar.3c  Ang.in  l.nonfblum./.alieno-k/co.dc  procnr. 
Rayncr.  Fr.Tigr.in  j.  i -C-co-  vbi  «t  lac.de  S.  Gcor.Sc 

* Aibcr & lafqui rlicir **communS Ang.in conf  ipa. 
inqp-Vi(is  omnib.col.  i -verf  ruperlcciindo.qiiorum 

* itetetixvti^  communiter  rcccptxfciplc  iUblcnplk 
Rocr.indccjf.as  i Joprin.pax.i. 

2 Negantem  vero  Tequuti  (unrt  fiiTam Pcf.de  Bella* 
pcr.Fulg.&  CaB.ind.l.t.Io.And.inaddi.ad^c.d.$. 
3.inaddi.incip.vf  autem. vbi  dicip  illam  opinionem, 
a confuctudinc  ruiflbapprobatam)Dc  dciur  materies 
protedandi  ludicium . cum  pro  examinandis  tcftib. 
tres  dilationes  concedi  pollmr. 

i Fuemnt  alis  opiniones  f dillin^iones  ruperiores 

conciliare  conaniesi  tcliesq»  inhoc  varie  admitren- 
cesryt  lac.de  Saf.in  d.hi.qui  admittunttcftcs  paratos 
iudicio}  dc  tedesomni  exceptione  maiores,  itd  Guli. 
Angcli  in  procur-  ruri  iado.  dc  lo.  And.  locodrato, 
quoadli  tes  prstcriras.de  Bal.cu  radldarionexic  qbus 
opiqionib. videas  lo.  Andr.vbi  fup.  dc  laU  in  d.i.t.dc 
Ai&md.c.f.quircquunhtradirmatemopinionem 

* tanquam  * communem, dc  veriorem. 

- Qt^iicaipUcucrir»ilUprimu  vclimiicamplict, 

4 t vt  procedatetiam  in  probando  mandato  ad  matri 
iDoniumrVtfcniltauthoradditio.  ad  Alcx.ind.l.  i. 
qui  proie  adducit  Ang.in  d.cool.ipz. 

5 Sfcundbampliarcpotcrit , t vr  nedum  polTif  pro- 
bari mandatum, fed  etiam  ratific.irio,imo  (t  non  pof 
improbari  madatum , probaretur  ialtem  ratidcatio; 
lU  rcTpqndcnte  Dcc.in  con(ia9S. 

t Tertio  ampliabit  tnon  folu procedere  in  rfianrfa- 
tOifed  aiam  tn  reuocationeipnusnMhdati,  quspdt 
probari  per  vnum  teftem  cum  dilatione  proprii  iur.i* 
mcmi,vt  tedatur  Io.  And.  poft  Hoft.  in  c.cu  pro  caU- 
/a.dc  procu.  quod  iniigne  celatu  punoic  ^fet.ia 
lingin  vci.inandatum. 

Limitanda  ed  modoadfumSscociunOjVCvera  nd 

7  fiftin  probando  mandato  ad  folutionS  recipiendd, 
dc  ad  exigendam,  quia  debet  probari  per  indmmou 
pcrtedcs,vt  renfit  oaUn  l.falilis.col.^n.vcr.fcias  ra 
mcn.Cdc  funquod  icim  dignum  ccndiit  Cremcn.in 
fing.  1 3 s.n  procuiatorddcm  coadcinaucrcla£i&  d.L 


>1  .Conci.  MXV.  »89 

.l«Bqsr4idedr.a8 1 . Catel.Cor.  in  ruisinemocabil.in 
^l^andatd}dc  Rcbuif.iupcrcondiacg.tic.dclittc. 
dilat.annal.arr.;.gl.vniauj.s. 

8 . &ccuod6Hmkanoop(occderctinmaodatoPrin 
cipiSi9  debet  probari  pa  indcumeruuin,  cx  l.i. 
loand.pfio»yscenruiuirAlcx.  inconr.io7.nu.8.lt.7. 

9 Temo  limiraturinOcconomofEccldiadico.q 
dcbetiplc  etidptiobaremandaram  per  indrumemu 
publicum, vcadcucrauic  BaUnl.prohtbiram.Cde  iu 
rcdlc1.lib.20.cu1  adhaeret  iaCtnd.l.  1.911. 

IO.  QuanoconduTioncmlimicOftcamhabcreloctj» 
quandoioprompm  vnicdocacde  mandato,alioqiit 
non  ed  libi  d2da  d ilatio,  vt  decidit  Boer,  in  dec.  23 1 . 
nu.i.tedem  ad  id  laudat  Cyn.in  d.l.i.Luc.dc  Pcn.in 
l.i'upcilcniis.col.vlt.podpnn.  verUiede  ci.C.q  mili. 
non  poiT.iib.1 2.  dc  hsc  cd  vn.t  cx  opinionibus  didin 
guencibus,vcrup.mcininimus. 

11  Quinto  limitatur  concludo,  t vt  no  podit  probati 
per  vnicum  tcdcm,iuxta  lententia  Beninr.  in  Bono. 
dedi*.7oaiu.5.contra  dominum  tamen  polTe  probari 
per  vnicum  tedem  cum  lurarncnio,  tradit  Abb.  in  c. 
cum  procaufa.  nu.i.dc  procur. 

12  Sexto  limitabis  in  prcKurarorefnd  protedadutn; 
nam  deco debet  Facere  tidem  f^rrinilmmcntumpu* 
blicum,vt  obfcnjauit  BaUn  rub.  ext.co.&  laC  in  1. 1. 
nu.9.eotic.dc  procu.  V cmm  ad  vberiorem  cOciulIo- 
nis  nodrs  cognitionem  conlu|endi  tibi  erunt  Hipp. 
Man.inrub.Cdeproba.nu.28. de  Villalob.iib.coui* 
mu.opinio.in  vcr.mandatum. 

CO’NCLVSIO  MXIUI. 

A RGVMENTVM. 

Mandatum  probari  per  pronundationem 
judicis  fuper  Ugirimatione  procuraro* 
ris:&  an  hjc  pronunciatio  domino  abfen 
ti  prxiudicct. 

SVMMARIVM. 

1 CMandatumprobaturparprQnHntiationem  diudietyfa- 

Ram/upfr Ugkimatiotuprocuratorti,  quatrar^rrH 
inn^icatum, 

2 Pronuntiatio  mdkiifuptifUgitimationt  procuratorii  do 
.^Oaiaoabjintinanpraiudttat, 

r - ,.iic 

* T>f*nKciri 

Jl  * 1,/Al  4.pronuodatioacm  ^iudicefadam 

faperlegitimatiosie  proauatorisyquscranllueritiii 
indicatum : haecenim  rcpdlitopponentcm,eu  noes 
procurator,  vs  profitendo  fcriplir  Bar  jn  U 1 .&  ibi  lafi 
ftoA.Cdde  pcx>ra.& ideoSpec4atit.  decxcep.S.nunc 
vidciidumao  fi.eaueioncm  hano adhibet,  vt  Hac  hu* 
iuTmodi  pronuociapoi  ..  :a 

2 (■DcciaractahaGcancIafio,vtnonprocedat,tquoi 
ad  dominhm, quia  ilii  abdmti  non  prsmdicat  hui  ul^ 
niDdt  pronuntiatio^  vcantea  dicebamus  in  prin.  Uu* 

{ ius  materis  mandati,  dc  late  fsobat  Vant.  de  nullit. 
tiAt.quibasmQd.lcnJiu!.  rcparcnmu.S.idcm  placuit 

: Spcsit.dercU:r4]icsi'en.S.i.vcriiigituriinHn.adquod 
tamen  vidoaaA^^an  conF4i . 

cd^CJLVSiO  MXV. 

X‘R’a..y'’M  E N T V M. 

Mlndatuniud  pdtrandum  homicidium  non 
przfuini  Ac  quibus  verbis  illud  inducat. 

SVMMARjyM. 

2 Mandam  patrari  dtliRumffraumt  delinquit  quam  man 
datartui,  • - l . 


X Manda- 


( 

V 


< f 


t 

<. 


t JMa/tdatum  sd patrandum  bomkidiS  non pttnfkntiim^. 

5 tSMandatu  ad  patrandum  dtUdum  tjk  probaadmm^vt 
pojjit  mandam pumruEt  cur.  ••v 

4 'Afandatum  mducipcr  quattmq^  vtrbi  rtiam  non  impt-  ■' 

• .trattua^aut  practptiua.  ' 

5 tSfi^atum probatur  ttiampcrvtrba^fuatxprtftif  non 

Jbnent  in  dtliSum.  • 

6 Mandatum  inducitur  etiam  per  JitmmiJprm  oBofumtik-  7 

nem  ad  aurem  famuii.Contr.nu.  7.  (Sr  8.  ■! 

9 Mandatutmaojf  induci  nutu.  ^nu.  la  > ' ' • " 

II  ^^andatarius  an  fufficiatin  criminalibus  ad  probatio^'  i 8 
t tum  mandati, an  tatum  ad  injlruBiontm^  an  faciat 
indicium  ad  torturam,  vide  remijjmi.  • • • . 


. I;  - 


^ p immerito  i legum  latorib.  cfl  IkncitQi  vt 
incum>quimandauerit  patrari  delidhim 
animaducrtatur.vtin  l.nofolutiT.midato.fF.  dciniu. 
&idc.vlt.'de  hom.in6.&  traditum  efta  lod.in  praxi 
rerum  criminalium  c.6o.nu. i ^non  enim  minustde* 
Jinquitiquam  mSdatarias,imogtauiusy  dcprimolo' 
co,vt'decidjrGi'am.iadecii^  js.num.d.  &idrcripiic 
Mcnoch.de  arb.  iud.ccnt.4.car  i $ z.  arq;  voluit  Clar» 
ifl! praxi  crini- l^vlt.q.89.irom6pprceieris  attoatatC 
fadum  e(l,vt  mandatum  non  prxrumatur,tct  fi 
mulus  vel  cd/anguincusoccidifiet  inimicum  domi' 
ni,(bu  c6ranguincL,cxc.cura  ad  iedem.vbi  gl.de  reft. 
fpol.vr  & reiponfum  cft  aBalb.in  coni.  }S;.  coi.  vlt. 
vcJ.j.&idein  colligitur  cx  1.3.§.cum  i^imr  vcr.nam 
cum  famiJia.fF.de  vi , & vi  arma  idcmq.  cautu  eil  ab 
Ana. in  conF 5P*&  id  declarat  BoiT.in  tit.mandati ad 
homicidiqm.nu.5  i.hocetiam  probat  conrcxt.  inj.ii 
procurator.fF.de  cond.indcb.cu  ibino.&  habetur  p 
Fr.Mar.q  42  J.nu. I z.in  a.part.quinetiam , vt  quis  pU' 
niatur  de  dcli^Fo  opusf  cft  pobarc  madatum  pratecf- 
fifle, non  enim  hoc  cafuprioritas  temporis  pr^fumi* 
tur.tcftc  Bal.ln  1.  J.&  ibi  laf.nu.  z j.  C.  dc  feru.  fug.  6c 
in-Uob.harc  verba.fFde  his,q  nofc  infa.Hincergo  no- 
Bri  arrepta  occaGone  dubitare  dehoccdrucucre,n6 
minus.quam  dc  m3dato  ad  litcS)&  iudicia , & inqui- 
rere,pqu^  verba  hoc  mandatu  addelida  inducatur. 
Prx  csEteris.Bald.in  d.l.  i .C0I.3 . ver.&  probatur, tradit 
mandatum  piobari  t per  verba  imperatiuimodi , vt 
funt  tlla  percute,  occide, intcrtico,  fic  hunc  docuit 
Acc  in  d.l.  ob  hzc  verba,  verutameneu  poftei  iub- 
iun^ens  dicat  induci  et  per  alia,  liquido  confiat  mS' 
datu  ad  dei idb  induci  per  quzcunq:  verba  £t  nd  imr 


tere,&  quod  iniuria  eflcthuiuimoditpropterqulde- 
buifletverifimiliter mandare  .'fubmng^tq:  in  dubio 
iatios  eile  torquere  dominumi&poBtui  extraordina- 
ria illum  damnare . Hanc  vero  ampliationem  latius 
explicauimusiq  coi^8o.incify^llQ^pjU9|iq(^^ 

£i,adquammerdMo.  . . 

Amplia  tettioconclufionemfetiam  in  his  verbis» 
vt  fi  quis  rt^ahdd  optarctiniiftisMi  fbam  vlcifci , ita 
fentitBaLin  d.l.  i. coi.;. 

Verbm  aliterfin  fratre  l^fotqazihitnquogsiuit^^t 
iniuriam  iuam  vidfcel:etur,condodi^Bcxa.q.lo;' 

Limitanda  cft  nuBcpiimnmcoomfioiVt  no  pH^ 

9 cedat  in  nutu,tv«  fi  quis  auqaataapiteinterficcrcvo 
lenti:non  enim  dici^  mandare,  nifi  cooftcUqubd 
contemplationc^nauentis,  id  £uxritiVtKrpon(utti 
eft  ab  Ana.in  conT.4.&  a Bai JuconF  Z56..V0I.  z;'  ‘A 

10  Sccundoloco  liiuitabistlocd-fibi  ventHcare  ineo» 

qui  vtitur  verbis  innuentib.mandatu  contra  ill  u,  qui 
sdi^sdclibdrauaat  primo  occidete  » tunc  enim  non; 
debet  talia  verba  proferens  puniri,vt  mand2s,rcd  ti-i 
quam  perfuadens:catuncnpn  polTunt  verba  impor- 
tare mandatum,iuxcafmam  Ang.inconf.  xz,  incip. 
pro  decifione  quseftionis , quod  pfobauit  Aug-a& 

An§an  d.vcr.Scmpronium  rqabdaiorenf.  in  prih/  * 

1 1 Qiiomodo  autS  incriminaiib.  7 otandittarius  nott 
ftifficiat  ad  proba tionS  mandati,ired  tantft  ad  inffanr 
Aionem,&  quod-hon  faciat  indicia  sui  totturam,dot 
cStMarf  in  c5f.X7.o.i6.Clar;in  §.fi.q.2i/Vcil'ex  hao 
condulioacinfcrtur,6c  Boiiin  tit.de  inditijsjui.i  54» 

C O W C L V S 10  MXVL  ' 


A R G V.M  E N T V M. 


Mwdatum  durare , non  reuocatmn  praefut 
- mi , & quo  padio  mandati reuocatio  prpi 
betun  ‘ 


s V M M A R .I  V M. 

1 Mandatum  durare  prajumitur. 
z Mandati  reuocationem  non  prajumi.  Et  cur. 
: 3 Mandati  rcttocatio  e/l probanda. 


peratiua,aut przccptiua.hanc  concluGonem  probSt  4 Mandatt reuocatio pwatnr per publicum injirstmftmm 


Bal.ibi,&  lafnu.3  x.mandare  enim  dicitur  omnis,  q 
mandat cohimjtri  dchdnmpropterTciprum^a^*^^ 
vol  ii  ratis  fatisfadion?,quzcunq;  vctba  ibtenicniaS» 
vtfcnfit  Ang.de  raalefin  ver.  Scrapidniummanda' 
torem,quod  quidem  4 nobis  aU4s  plurtb.  eft  confir- 
matum.vt  in  concluf.  dc  homicidio  per  vciba.  a . k: 
• Amplianda  eft  primo locorciata  c^ufio,vi.rad: 

5 nt{etiamt(lcfrentvoiba,kp]znQnoxprefsefb8aeBt^ 
mandatum,vt  volo,  mando,dcqaifaL'in  Li.fF.mand. 
^do  Gnt  huiufmodi  yex  anibus  quid  par  mandato 
oriatur, non  enim  fonus,  Icd  fubd^tia  veibotft  coh*. 
fideraturdta  foriptd  reliquere  Bartin  hnonfolurai^' 
mandato,in  i.q.ft.deinitt.  v -ji.".'  »:>  • ' • 

6 Ampliarurlbcundoitvtnonibhipcrvabaaudita-' 
inducatur  huiufmodi  ma  nd  atu , ksLif.  per  verba  ndtt- 
audita , vt  fi  quisfummiflefuetit  aUoquutus.&mulil* 
ad  aurem  poft  illatam  nbitniuria.m)&  poftea  famu* 
Ius  (fatim  interfecerit  cius<inimicdm>  vt^acUit Bar. 


feuliteras.  : ;■{ 

: 5 CMattdati  reuocatio  per  publicum  infirumentu  probata, 
debetprocuratori  intimari,  vt  Jit  efficax.  * ' • 

d Mandatum  morte  mandantis  expirat.  Quod  declara  fbt*> 
ribut  modis  remifiuetamhvtnu.q.iri.Contrartitm^ 
num.  9.  . ' • ' t 

10  CMarsdati  reuocatio  probatur probado  mortem  mando» 
tari/.  Quod  declarOfVtnu.ii.  ■> 

I X Mandati  rcuocatso  probatur  probando  mutationi flatus, 
spfsus  confistuentts.  Et  cur. 

1 3 f^andats  reuocatioprobatstr,  vbi  procurator  ipfe  Jlatdi 
mutat. Cot4rar.nu.  1 4.  Quod  inuUigt,  vt  nu.  15. 

\6M andati  reuocatio  probatur, tx  eejfatioru  caufa,propter 
quam  mandatum  fuit  fa^um. 

1 7 %!Mandati  rcjtgcatio probari  potefi per  ttjles, 

1 8 Mandati  reuocatio  probari  potefi per  ujies , etiam  Ji  per 

injlrununtumfeuper  Uteros  fuijpt procurator  conJli~ 
tutus . 


in  1.  ventri.Jl.vlt.nu.  i .ff.depriu.crcd.  cui  accedit  Bal.  i^CMandati  reuocatio  probatur  probando  conJUtutionem 
ind.l.3.col.i.defcr.fug.&iti  I.imiltdyCofFa.  C.  fi  quis  alterius  procuratoris fa£iama  domino,fiue  adiudseia,  _ 

sj^tcri^vcl  fibijQUoram  fnTz fc  fub|^pffrc.I7ip.in4.  i. . Jiue  ad  negotia. 

Iiu.x7.ff.de  q.  Alcx.in  (.'ficumdotemiS.fimnl/tt^.lu  'xo  Mandati J^ici  reuocatio  probatur  probando  eonjlitu» 
70io.ff.fol.mat.Grat.incooLuo.nu.it>vol.  1.  Fcl.in  tionemaltcrmsjindiei.  ,< 

* c.i.num.ix.  dcoffic,del^.&  hancopin.dicit*c6em  xx  Mandati  primi  nsiocotioprobtaurptr fecundam  cijUtu»- 
Placalib.i.dcliA.c.i4-poftnu.i5.  vtrefertClar.d-q.  \tiosumciufdemprocstratoris.Quoddtclara,vtnu.zz.  ; 
gy.qui  tamen  dicit , quodn6  puniret  hoc  ijafudonU-  ^attdati  rtutKattoprobamrptrwitfiiUftionetn  fecundi 


Diglhzed  byGoogIe 


De  probationib. 

profmratoriit  tttam JtisnoOii  reciptreproarrattcntm. 
Contrarium,  nu. 24. 

'2$  CMartdaiii  non  rtmoeaturobconjiitmtionfalirriut proeu 
ratnrisiCU  duo  mandata  appartrmt  fub  tadtm  data  ob 
imeertitudinem  prioritatit.Quod fubtimita  vt  nu.it. 

37  Mandatum  Vitary  ptrtonfiituUontnt ftcundi  Vuari/ 
nonctnJHur  rtuo<atum.Contrjtu.i%. 

39  Mandati  reuoratio  non  pouft  Jitrt  po^litan  fonteflata 
abfqutiaufa  eognittone. 

JO  Manatum  non  rtuoeatur pirtonfiitutionS  ftcundi  mS 
dati-fum  ifiud  confittutum  tfi  pro  diutrja  eaufa , vel 
contra  dtwrfos.Contr.num.  Hd7  il.  Quod  UmitOt  vt 

Mandati  reuocatioprobatur  ex  eo,  quodprocurator  alia 
in  locum fuum  fuscent  babtlnn  h aceeptatem . Quod 
limita,  vtnu.i6. 

attinet  hade« 

vIL/U  nus  reliqua  videamus. Huiuiniodi  ita* 

1 que  mandatu  fic  probatu  pratdimit  durare, tl*l>  vero 
non  remunerandi,  S.fi  madaucro*tr.mand  l.vnica,Si. 
i.Cdefatirdan.I.n^pcuraior.jl.vIr.lf.de  proc.rcuoca 

3 tio  enim  t ^ ell  voluncati.s  niurario,  n6  prxUimit,  ic- 
AeCorn.incdr  r;5*nu.  j.vol  a.idem  inquit  Dcc.in 
coni.ipo.im.d.A:  lUcquerenfcrc  Dom.Rot.in  deci. 
^.in prin.de dol.5c contum. vt  voluir Ia  And.inc.li* 
cetide  proc  idcirco  6t,  vt  probanda  fir  rcuocatio 

% dati itqt>^ inducit  contraria volumascxprclTa, fiuc 
tacita  liucd  iurepr^fumpta,  contra  qu3  non  valeret 
padum  Sr  tutatum, & panalc,  vt  docuit  Bartan  l.cu 
precario, tf  de  preccui  IniJtconucnir  glo-communi* 

• ter " approbata  in  c.  vlt.in  ver.  rcuocatus,  de  procur. 
in  6 hoc  idem  arbitratus  c A Dcc.  conii  47  y nu.  1 7.<p 
nec  latuitAbb.de  Fclv.inc.cdoccn.nu.7.dcrcl'cri.de 
quo  late  Docv.in  dec.207.5c  in  dec.  r 47. 

4 rrobaturaure  huiurmodi  rcuocatiofperinArni 
publicum,reu  literas , per  quas  de  ea  appareat , Heue 
antea  deconAitutionc  apparuiti  inhibendo, ne  vlte- 
rius  fe  procurator  domini  ncgocijs  immifccar,vc  coi 
ligcrc  cll  cx  eex  inlinuanonc, cxtra.de  procu.q»  pro* 
bauit  Spcc.  eo.tir.  ratione  aut  formr.  col.pcn.vcrC 
item  q>  fuitcxprcl.sectiniiibirumarg.i.nihiltamna 
iuralc,ftidc  rcg.uir.vr  habet  per  Vant.de  null.rim.de 
nuIlir.rcnt.cxdcfe^iuinhabiluatismandannu.itS. 

5 Id  declaratur , nain  vr  harcrcuocatio  fetheacitate 
habear, debet  intimari  piocuratori,cxc.mandato,5c 
ibigl.5c  Docl.de  proc.l.Il  madaiTet,  Aiinandiatq;  de 
fcuocationcparsiam  cdmonefa^a  dc  mandato.vcl 
itidcx  legitime  deber  Heri  certior,  vt  aurhot  cft  gl.  in 
cic.  I .dc  tenon,  vt  rAdit  A Icx.in  conf.  3 ;.  nu.S.vol. 

quomodo  procedat,  docenr  \ berrime  Fcly.in  c 
cx  parte  Dccanlyderefcript.  Bald  inl.maodacum,C. 
mand-Abb-inc.in  noItra,eo.tir.deproc. 

6 SccundoJocoprobabit  rcuocanot  mandari  pro* 
bando  mortem  conAim((is.pp  quamexpirar  mada- 
tA  & diflbluitivtaflerit  I.C.in  l.Ii  quis,^.cui.Aimada. 
Bc  in  l.cius  qui  in  ptouincia.  A.li  cert.pct.  & ibi  Do^. 
& Tanxir  Imp.in  I. mandatum, vbi  Bald.C.manda.flc 
knfere  Fcl.in  c.rciaru.dc  olF.dclc.  Dom.Rot.in  dcc. 
349.innou.Bal.inc6f.i40.tria  lunt.vol.i.Guid.Pap, 
q.ii9Rcbuf.tra^.vlc.rupctconA.Rcg.cit.dercnten. 
gl.vnic.nu.7.art.vlr.Dcc.conr.io8.nu.3.quj  hoc  calU 
dicit  n6  rcuocari  voluntati,  fcd  ccHarc,  per  Bait.in  I. 
more, in  H A'.dc  iur.omn.iud.Soc.  in  c6f  60.&  m cof. 
87*vol.i.AnchainquxA.famiiiatib.q.25.nu.i.tn  1. 
par.5c  Rom.m  conUoz.noncA  dubium. 

Deci  aratur  harc  probatio  fecunda, vc  vera  ncui  Iit» 

7 cCim  mandatum  t AdtfvtnoAnioquumur)accdlb* 
nc  ad  alicuiusa^us  irreuocabilis  exceutionem » tuc 
enim  non  Hnitur  mandatu  morte  mandantis , licuc 
nec  aflusiexc.fifuper  gratia, dc  Qff.dclc.li.6.5c  Uun- 
di, ff.de  acqpof.  vbi  Dw.  hoc  idem  na  dum  Ba).  in  I. 
mandatum.  Cmand.  Gigas  dc  peof  9-91*  C^phalan 


Conci.  MXVI*  JQO 

conf  9 1 .nu.ao.iSc  in  coni. i i s.nu.d. vol. i. 

8 Hanc  eandem  probatione  t poteris  ampliare  5c  Ii 

mirare  pluribiismod  is, vtUciniincapudGab.  in  fuis 
concluliomb.iib.i.tit.  dcproc.c6clu.2.5capud  Petr. 
Ducn.ieg.S7.candecxaininatBcncuc.Srrac.inrrac. 
mercaturae, tir.mandati,  nu.48.  Per.  Io.  A nch.  d.q.a  { . 

S Cachcr.dcc.Pcdcm.i50.mi.4  &^manda!u  frcium 
integra  morte  mandantis  n6cxpiret,confulascundc 
Gabr.d.tic.dc  proc.conclu.;.Rc.saOcdf  noi>  mte^ra, 
qnlliitlis conte Anta.vt  l.nulia  dubiratto,  vbi  Doct. 
Cde^ocur.vttcAaturBal.in  Inundatu.Cni.ind.t- 
ci.pou quam  litis  contcHarioncm,cu  cffcch*>  litpio- 
curatordnsiitis»  non  rcnocatur  mandarum  mo.tc 
d6i,vcfcriplcrclaliinconf  M8.V0I.4.  Ca  pic.indcci. 
l86.Rcbut.b  co  ci(ato.nu.9.5c  lentent i.i  potem  (erri 
in  procuratorem  iplius  dommi  niortiii,  vr  ccnlct  idc 
laf in  d.l. nulla  dubiuiio.de  quo  ibi  per  Docl. 

10  Tertio  potcrirpiob.in  rcuocatio  t mnndaii  p mor 
tem  mandanrii,pcrquaniindinindcdf  mandatum 
Hnitu,i. mandatu  d.lU.ihcndoiLim.  tf.  mandjn.vi5c 
aitBald.dccUrandoind.l.nundatum.  C.cod.q)ctiX 

1 1 declaratur  f procedere,  qh  m.idauim  fidum  cll  lub 
cxprelUoncnominis  proprii , fccus  li  fub  cxprelfionc 
alicuiusdigmtatis  vel  oiticij,  vc  placuit  Ang.  in  $.  & 
hoc  vcjo.in  auth.vt  nulli  iudiccs.iia  tenent  Se  Dod. 
in  c.qm.Abb.dcoff.ddtg.6c  in  1.5: quia, ff.de lunid. 
omn.iudic.&  Ccph.tnconf  1 tS.nu.^^.vol.f. 

12  Quarto  prob.ibTrcuocatio|,tp<'obando mutatio* 
ncffaius  iplius  coff  mcmis.  v t (i  cffcdns  lir  reus  Ma- 
icffatisJxfar,.Monachus,  vel  fucriteu  bonoru  proteri 
ptioneexilio  perpetuo  mulcUtus.iceundn  Arc.m 
proptcrea,nu.  1 y.vcrl  item  pollq  inlh.de  cxcep.licm 
It  in  lerui  tutem  redadus.ab  holUbus  eapiuSiVc  1.  li  at  • 
rogati,  ff.de  tut.  Ile  in  couffituio  ab  impuberc  eu  pa- 
trisconicnfu  pp  aducnicnrcm  pubertatem , vt  colui- 
mm  cll  d Decio  in  conf46o.num.2 1.\ cl  et  (i  ratione 
reiivci  caufx  conditione  mutaucnr,  vt  quia  caulz,6c 
liti,tn  qua  procuratori  coii(lituerat,ccneri t,lcu  bene 
Heio  rcnunciaucrir,auralitcrquomodocunq;amilc' 
ric.conditio  cmm  m mandato  cenleturadie<tla,n  res 
& p>crlbn.2in  eodem  rtatu  maneant , vt  plene  Vant. 
loco  nuper  adducto,  nii.t68. 3c  Dcc.ml.rogaAi,/.!! 
fugitiuu5.rt.il  ccr.pci.atqiSoc.inconf.t72.vol.2. 

i j Qumio  itidem  probabiiur  t hmOi  rcuocatio , vbi 
procurarorjplcAatum  mutaucrit,  vtllincxihu  mit- 
tatur,vtdoccrBar.in  l.poll  liic,5c  ml.cxilio,  de  ,pcu. 
Ire  li  generaliter  deterioris  coditionis  fuerit  cHedus. 
legiscmm difpoliiione  cxcanoua  luperucnicti  pro 
reuocato  hf  cx  Ui  Coriidms.tfdcfol.vbi  Dyn.Bart. 
& Caftr,  hoc  idem  fcnptum  reliquere  Alex,  m 1.  eu, 
qui  ira,  $. qui  Hbi.iutHlio,ffUicvcib.obl.Ang.inl.Sri 
chum,$.vrumfruClu.Bart.inl.inconHrm.indo,  ff.de 
conHnnan.tur.Anch.5clmo.inc.pcrffcriliiatil,extr. 
locati.Fcl  in  d.c.cx  parte.  Decani, nu. 20.  dc  rcfcr.vbt 
3it,q>  It  fcclclhiscricdus  Hr,vcl  inimicus  dni.dici  re* 
uocarum  mandatu, vt  dixere  Cuma. in  <;pf  1 66.nu.5. 
Bal.md.l.mandatu.C  mandati.5c  in  l.rogaffi  ^.U  fd 
giciuQs  vbi  Ang.  ff'Ii  cert.pct.  5c  ibi  laf  qui  dicunt  ce 
inilirores  vel  fodor  cd  iplo.quod  dccoxcnnr,rcuoca 
tosimclligi.Ang.conf.26i.nu.5i.vol.4. 

14  Ampliabis  hoc  procedere  ,t  d Ci  conrrahcntesde 
con5cffaitccrtiorcsfa(fli,  nulla  em  hoccalu  o^/us 
cll  ccniffcationc,quia  nonex  fado  reuocantis  rcuo- 
catio  originem  trahit, icd  tcuocati,  cuius  fa^i  domi 
nus  probaoilcm  ignorantiam  praetendere potcll,  au- 
thorc  Bal.in  d.$.li  fugiituus.  & ibr  laf  nu.  habe* 
tur,pcr  Dod.  in  di6lis  locis. 

1$  Intclligc  tn , 1 7 ndcbitoresignorabantiffam  no* 
uam  qualitatem  inandararii  folucionc  liberemur,  5c 
id£ effet  in  altjs  perfonis  gcrStibus cum  tali  procura- 
tore, 5c  conditioni  eius  ignorantibus,  vt  clari  tradit 
Fcly.d.c.cx  parte  Dccam,nu.20.vcr.  fallit  dccHUoiu 
ff«quodc6ptobat  iatcBcncucnt.5uawca.de  inciwat 

tu.de 
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tii.de  dccftfior.nom.  51.  licet  Dcc.jnd.S.fifiigitiuus, 
nu.4-diflinguat  inter  liberationem  & obligationem, 
i 6 Sc>  to  probabitur  rctiocatio,  f fi  ceflei  caufa  /PPrer 
t]uam  mandatu  fuit  fadu,vr  in  procuratore  conuim 
to  abfentia:  caufa , qua  ceflante  dno  reuerfo  manda- 
tum ceflat:  5t  hxccflq.  Pilei.q.ji.  hoc  ide  habemus 
a Bar.in  l.filiusfamilias,5.procuratorem,&  in  l.miua 
re, ff.de ^c.  cui  c6fcnfit  Bal.  in  Lfancimus,  in  Icihira 
antiq.C.dc  tcfta.&  in  Vicario  dato, donec  alius  cOua 
Jucrit.fcribit  Acgid.q.i  55.fi  Eps.fic  alias  generaliter 
ficoditio.fub  qua  datus  fuit,fit  rcfoluta,  & dies  aduc 
ncrit.  declarat  Vant.  loco  citato,  mi.  1 75.  ficet  finita 
lite  ad  q agendu  erat  conflitutus  per  fnlam  non  pote 
1 it  petere cxecutioncm:  nam  dr  finitum  mnndatum> 
tefie  Bar.inl.fi  procurator, ff.de  procuratorib. 

Septimo  probabit  rcuocatiof  madati, fi  dccaco- 
ftarc  poterit  p tefics,vt  voluit  Io.  And.poft  Hoft.in  c. 
pro  ca,de proc.de  ci  per  vnum  tcfic,rum  fupplctiono 
propri)  iuramcntiiVt  ioquutus  eft  Abb.in  d.c.pro  cau 
ia,nu.j.eod. tit.de quo  paulo  ante  egimus. 

Ampliare  poteris  hanc  probatione  ,vt  locum  ha- 
jsbear,  t & fi  P^-T  infirumentum  , feuperlitcras  fuilTcti 
conftitutus  procurator:  nam  viua  voce  nihilominus 
potent  rcuoc.iri,&  rcuocatiopcrtcrtcsprobari,  vt,p* 
tulit  Abb.in d.c. ex  infinuatione, in  i. not.pci illum 

icx.iunclagl.cod.tir. 

ip  Oef a u6 probabit  in.Tndatireuocatio,tprobando 
conllitutionc  alterius procuratorisfada a dno»  fiuc 
ad  judicia,  fiuc  ad  ncgoci.i,  ex  I.  fi  quis  cum  procura- 
torio i)  . vlt.tf.de  pioc.de  ibi  Bar.B.il.iSt  alij,&  in  c.no 
iufle,vbi  Abb.num.  4-cxt.cod.a  quibus  fictit  Dcc.in 
conf.5  30.  in  fin.qux  tacita  rciiocatioxquipolletcx- 
picfse,cxCard.l'cntcntia  in  cic.i.q.  i.dcrcnun. 

20  Hludampliabisf  idemcficin  mandaro  findici,vt 
monuifSpcc.intit.de  find.vcr.itcm  potrcuocaii.  fic 
etiam  dccifum  reliquere  Do  Rot.dcc.  171.'  & in  dcc. 
17 5-in  antiq.ncc  id l.iriiit  Alb.in  d.S.vlr.  > 

31  Secundo  amplia  locum  f ibi  vendicarc»f  etiam  fi 
fecundo  loco  confiiiuarur  idem  procurator, quia  per 
fecundam  conftitutionem  videtura  prima  rcceflum, 
J.qui  mutuam, §.noidc6.&  ibi  gl.  & Bal.  tf.mandati. 
atque  gl.&  Bal.&  Caftrcn.in  d.§.  vlt.  6c  Dom.Rot.in 
d.decif.i75- 

f>cclarahanc  ampliationem  t veram  efie,  modo 
addatur  noua  forma  fecundo  mandato, ai  ioqui  fi  tc- 
datadidcm,pcroTa  non cenfetura  prima rcccflum, 
fcd  poterit  procurator vti quo  voluerit,  vtaflcrucre 
Ang.  Alb.&  Pau.in  d.§.vlr.  ad  ide  etiam  rcfponfliin 
cft.a  Parif.conf.83  110.15  V0I.4. 

73  Tertio  velim  amplies),  | crfi  fecundus  procurator 
nollet  recipere  procuratione, quia  nihilominus  ma- 
datu  primum  dicet  rcuocamm,vfanimaducrrirglo. 
in  c.fiduoide  procur-in  d.ciufdcmfuitfnTxSpcc.co. 
tit.S.rationc  aut  forma;  conflitutionis,  col.pcn.verfi. 
quid  crit.idcm  obfcruaucrc  decidendo  Dom.Rot.in 
dec.  1 8 i.cotra  procuratorem,  in  nouis.  vt  idem  fit  fc- , 
qnnnt  Vanr.locodtaro,mj.i65.Ang.&Cafl:.d.§.vl. 
24  Quarto  ampliat  t idem  eflein  madato  fubfhtuti, 
5jn  procurator  habet  facultatem  in  fe  rcaffumendi 
onus  procurationis, quod  procedit  etiam,  fi  procura- 
tor a principto  protcfiatusfuifl'ct,fc  per  aliquam  (ii3 
comparitionemnon  cocHc  confiliofiibftiturum  ab 
eo  rcuocarc;  nam  aliud  clVccomparcrc , aliud  alium 
fubftitucrc,  probat  Vant.d.tit.denullit.fcntenti®  cx 
dcfeclumandati,nu.ios. 

Limitat  modo  ha;co^f.nua  probatio reuccationis 
15  mandati,  t duo  mandata  appareren  t fub  eadem 
data;na  cum  no  confler, g>  prius  pra'ccfrerir,vtrumq; 
vitiatur  propter  inccrtitudinpm,vt  id  authoritatefua 
confitmauit  gl.in  ca.  fi  qbis  iuflo,in  ver.  nominatus, 
de  eic^.in  6.cui  accedit  Oldr.in  conf.  i.  ide  fenfit  lo. 
And.inaddit.adSpcc.§.rarioncaut  fornix,  ^ol.pcn. 

vet.de  hoc>atqucFcl.mc.in)futarfinu.i,cicAd.m(U 


i6  Sublimitabis  hoc  poftrcmum,  fqn  altcmim  illorfl 
minorem  potcflatcm  contineret:  tunc  enim  concc* 
dens  minorem  potcflarem  valeret,  & alrcrum  reuo-  ; 
caretur, vt  docuere  BaI.inl.falfus,col.9. ver. fi  tamen. 

C. dc  fur.  Alcx.in.conf 46.C0I.  i.lib.7.  & laf  in  l.vit. 
nu.  5 5.C.de  cdicDiui  Adr.toll.  & hoc  idem  conci»-  - 

dit  Boer.dcci.?!  1. per  totam.  ' 

Limiraturfecundo  loco,vt  locum  fibi  non  vendi- 
i7cetin  mandato  Vicarii:  t nam  per  conflirurionfifc- 
cundi  Vicarii  non-ccnfcrur  primus rcuocatus,  fi  cre- 
dimus Alb.ind.l. fi  quis, S.vlt.opuscninicflcxprcfTa 
rcuocationciVt  ait  Abb.in  c.volentcs,dc offi.dclcga.- 

&ibi  Barb.q»  fingularccciifuit  Roma.ring.S7.incip. 
fuirquxflio.ad  idem  rcfpondit  Bal.  in  conf.178.voI., : 
^.quodiicc  pr.^eteriitZabarel.in  c.  fua, dc  officio  Vi- 
**  carii.dt  hanc  partem  veriorem  & communiorfi  * di 
cit  Boer.  dcc.  547-nu.7. 

28  In  hoc  vero  aliter  f fcnfcrcCald.in  d.c.fua.Fcd.dC' 

Scn.NatLap.Gem.Fran.in  c.licct,  eo-tit.in  6.&  Mil- 
inrepcr.vcr.Vicarijduo.  • t 

29  Limita  tertio  proccdcre.f  ante litfi  contcftatS , fc- 
cuspofl:  na  tunc  rcuoo.itio non  p6r  ficii abfq, cauf^ 
cognitionc,ficgl.B.ir.& alijind.KfiquiSiS.vlqAb^  : 
in  d.c.noiuftc, nu.4-Spc.de  proc.§.2.col.aiitepc.vcrf, 
ite  qi  mand.itum.&  ibi  I0.And.Franc.Mar.p67.in  i, 
p.irt.  icuocabilircrtn  in  caufa  appellationis,  vt  ditir 
inuntDD.  Rot.dcc.28.  in  antiq.Sc  76.in  nouis,  licet 

cffcflusfitUominuslitis in  c.iufa principali.  • , ^ 

^o  Limita  4.  veram  dfc , t qu  fecundum  mandatum 
condi  tutum  cd  pro  cadcni  ca , & corra  eandem  pet- 
fona,fccnsindiacrfa  vcl contra  diucrfos,ita not.glq. 
in  l.cQ  fcmcl.ff.de  tut.&  ibi  Bar.Cadr.in  d.§.vlt.Phi- 
lip.in  c.fi  que,dc  procu.in  6.  Bocr.in  d.  dec.347.nu.+, 
fic  fi  primus  .id  certa  caufam  fuiflct  datus , & podea. 
conditucrctur  alius  in  genere  ad  ofis  cawfas,  non  cen 
fcrerurprimusrcuocatu.s.cumpcrfpccicmgcncri no 
derogem r,ncc  ecoutra,  vt  inquiuiuDD.  Rot.in  dcc. 
297.fi quif  condituanin  nouis, 6c  in dcci.  296.eodein. 
Jib.  vbi  per  conditutioncni  procuratoris  ad  iudicia 
nou  rcuocatiir  mandatum  ad  ncgocia,  qn  quis  finiul 
conditutus  erat  ad  ncgocia  & iudici.i,quod  etiam  io 
cum  habere,  fi  exprcfsc  cflet  appofita  claufula  reuo: 
catoria  rcuocans  omnes  alios  procuratores , rclpon- 
dit  Parif.conf.68.nu.23.voI.4. 

Limita  ^.non  procedere,  f quando  in  fecundo  ma 
dato  cd  inferta  claufula,  qux  communiter  inferi  Ib- 
Ictcitrafcuocationcniidtc.hxc  enim  claufiila  pcrlc-. 
uerar,cxgl.ind.c.fiduo,dcproc.in  6.pcr  Bal.&  alios 
in  d.c.vlr. 

51  Nonoprcterca  probabitur  trcnocatio  mandati, fi 
dominus  pod  ebditurionem  per  fcipfuni  in  iudicio 
comp.irucritanimonon  affidendi procuratori , Icd 
aflusiudicialcsin  perfonam  propriam  concipicdo, 
etpoftlitcmcontcdaram.vtdatutumcdinc.  fiqufi,  , 
deproc.in  6.&  ibi  lo.And.idcm  placuit  Bar.in  I.mu- 
tare.&  ibidcclarat.fFcod.&in  l.qui  niutuani,if.non 
ideo  minus,  ff.mad.  ad  idem  dccifum  cd  i DD.  Rot.. 
dcc.28  i.ii  contra,&  in  dcc.3  i.dc  procu.  in  aiitiq.idfi 
tradidere  Inn.in  c.pctitio.dc  procur,  Spc.cod.tit.S.2.. 
col.pcu.vcr.ircm  excipiuntur. 

Lmiitabisidud,locufibit  vcdic.ircincoparirio- 
nedni  voluntaria, fccus  in  nccclTaria, prout  loquitur 
contcx.in  d.c.fi  queni.&  ibi  gl.  ficq;dociicrc  Bart.ia 
d.l. mutati. & Bal. in  l.fideicom.  §.fi  re.  ff.de  Icg.  j.ni 
ii  articulus  clTct  talis,in  quo  dni  pr?fcn.  ia  effet  ncecf 
iaria,vcl  ipfe  edet  mcliusindrudus, 110  diceret  cx  ca 
rcuocatus ,pcurator,vt ait  Vantius  vbifup.nu.isi:?^ 

:;4  Limita  2.  j quaiidoed  appofita  claufula  citra  re- 
uocationcin,  & qux  comuniter  fblet a ppotii,  vt  not, 
in  d.c.fi  quem.&  obfcruauit  Bar.in  d.i)  .nou  idco  nii-» 
nus,&ind.l.niutari. 

35  Podremb  probabitur frcuocatio  madati  cx  co,  <f 

nocurator  aliu  in  locum  Itium  fuffccuu  habilem  dc 

..  
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atctpniucm,c.i$qui>dc  pto*.in  6.  vt  fcriptu  reliqut- 
K Bar.in  l.rcro  procuraioriiSquid  ctgOiia  iin.dc  fol. 
dcBal.inl.qaodquiStCol.i.in  fi.C.deproc.  Fcl.  mea. 
in  liieristcol.]  .vcrr.2.eondein  B.il.vidcas  dc  odic.de- 
Icga.  nec  enim  poftreuocari  potent , vt  decidit  BiTi- 
gnct.in  dcc.  u .de  ptocur. 

}6  ^od  pollremuni  t limitando  eli.cam  in  manda-' 
tb^tappoflta  claulula  cum  potcdaic  lubllitucndi 
ac  rcuocandi  I dc  toties  quoties  videbitut  «pedite 
onus  in  rereaflumendi.tunc  cene  potent procuratoc 
fubftinitusd  lubdituio  teuocari , etiam  tacite  proce- 
dendoiinita  fententiam  Vam.d.tit.de  nui.  rentemix 
cadefcdumandati1nu.107.de  >0$. 

n c L y s I o M\vn. 

ARGVMENTVM. 

Quid  {lcmaDifeftum,Sc  quomodo  probetur. 

%VMMARIVM. 

\ MMiftJhdtfiniiio. 

X cManiftPufne^prohandum, 

4 ,^MntfiJiummdMmprobartdstmefl,JidttiamfaHam. 

5 Manifsfik^Qwdtfft  piobtd  ptrpluriu  /euntia  certam, 
4 Jfanifi/hprodatio  rt^mrii  fctcntiSprQueni/i  apiunhut^ 

46tfafium  manifi^um  coram  pluribm fodiunt fw£c. 
fnhdecUroy  nu.  7. 

Mrtuftfi  noior^  alia  differentia, 

^amjtfum  cimSti^d,tjaad  plmri6atpMita  tf  ^uo pa- 
dfo pt  integendum  iSnd^  pUtnbnt, 
10*^am/e^mduobuf  poj/t  proban. 
li  Mamp^prohMttore^iTit/ientiontt  ^quodeapmte- 
meit  a certu  ttMbtirlbtu^  ^mperfeitmiam fiUfu  apprf 
'A  hendermt^  ode»^  vt  de  eo  i^sjicarip^/tnt,  in  qno  diffe- 
. rat a fmomantfeiium, 

j X Mamfejii probatio  requirit, vt  eum  terta fiieatiaprobeit 
i et  famam  eone»rre9e,quaproce£irit  obidispktrihus, 

] ^ Mamfifium  vane  foitre  aeapt,  ^ fetundum/ubieSUm 

\^materiam,€Utnnam/eq. 

%\Mmnfe^  pronQtnrtQjkmpth  tmJUmdiget  pnibationa,. 
li^^MmJkfaembaditmmturiqtMmulUmttc^mnt  tnter* 

pmUtiontm. 

tbMnmfkftum  pr^turper  rei  euideationit  eonfeJJioHemptb 

. logutrr.amTVproaaiwntm, 
pitaM^ftumdelidiamquodimUir, 
s8  Mnm^umprobatipn  infnimtntum, 

1 9 MamJejUi  rt  ^ tUu  occuktplt  probari  per  vnieS  iefitm. 
XQMantfjlttm  proban  per  tonieUMtaiCSf.WfyimiUi  pro- 
^fumpttomi , qun  kguweafnt , tj  * mre  tqprobota,  vt 
aum,zt,.' 

XI  faeneratortt  dmtur,quitxeoHu£hmiprob4^ 

P r i n fh  HCI  rY\  ***  probatioDC$ 

Jc  1 1 U Iv-J  vl  a l*  1 cieueniaaius»  videamus  qd 
fitpqimdqjdictcmanifelbiin.  Manifclium  igirurcll 
X pi^Ucadcufkrqoiaprodafnatioex  cecta(cieoiia>dc 
d eertix  auch^bus  pibucnicns,  vt  tradit  Spe.  de  oou 
oi.$.7.in  ptio.cuiaoecdic  Abb.  in  c.  veiha»  de  coha4 
cleAc  malidemceiUuicAnt.  i intra£U.deno& 

ait.MULiS.  quiaddirex  (enteotia  lo>Aod.iiooduitt, 
iadidAiuer  djicidlis^  Ania  dx.  vcAra.col  1 6pVcr£i 
interuenia 

£x hoc fnanifeAo  UcetdubJus  animos vehemen* 
tei  ad  veritate  ditigatmon  m omois  dubitatio  tollit» 
^ ideo<i5  probatione  indiget,  fc.corum  Se  ibi  gl.  10.  q. 
^.vtvoluit?aul.GtiI.iQrra£Ldc  quxA.de  tort.c.ixu. 
14.  dc  9 mam^iua  .debeat  probati , aperte  tradit 

- ''i? 


Conci.  MXVir.  '9' 

Acoir.inl.ducs.  quCibidemrequunC  Bar.&  Bald.C. 
de  appcl.vbi  Accur.cxplicSs  qua  ratione  inter  fc  dif* 

3 ferant  nororiudctmanifcAuititdixirillud  nulla  indi 
gercprobationc^hoceflepiobanduphocitidcm  cottr 
hrmatumeAabeodemfiar.inl.icriptuspifdcrolig.de 
fumpt.func.eiuldcm  hicrc  lenienti^  Alcx.de  laf  in  1. 
fi  vcro,^.qui  prorctpif.qui  iar.  cogan.  ' 

. (.onciutioneni  ampliabis,  vt  n^um  mamfdfum 

4 probandum  lic,t  Icd  cnam  faffum,  vr  placuit  fiar.de 
alijsind.l.ciuea.idem  volmt  Alcx.d.S.  qui  prorci.de 
ibilal  nu.iainquodilbrcdicuiumaniicdumdr  no 
tortum, fcd  quo.ad notorium  videas  fial.inauth.qn  e 
remcl.Cquoai.de  qtian.iud.de  in  l.ca  quidcinicol.7. 

C.  de  accu.lic  dccilum  a Dem.  Rot.dcc.6.de  cxcepr. 
innouis.de  ab  Egid.  dcci.;ncol.i.refcit  dc  fcquuur 
R.Conrard.in€Oin.ad1.vntc.C.ndemom.  pol.fuc. 
ap.lim.p.vecaAtione  nororiziniuditix  nu.  ^a. 

C^od  veib  attinci  ad  manifcAi  probationes , ma* 

5 niii^u  aliqmdtcdeprobabir  per  plurium  feiStiam 

certam.lccundtim  manifdhdetinitione.ncutdcno 
torii  probatione  di c>u  a Dom.  Rot.dcc.  6.  dc  iurciur. 
in  nouis-nu4.  dt  5 ■ A in  co  probado  cu  p.irutn  dillcc 
^oororio,quoad  ledm  dcpoliiioncs  (cruabunt » qux 
de  notori)  probatione  rcfcrunmriSpcc  d.m  dcnot. 
crim.  S iam  dc  hoioi io.  verf.  Se  li  icAes.in  quo  tn  ca • 
ucnciumcnr,nccx  inanifcAoin  notorii  probationes 
trandtus  Hatiled  propria  cuimlibct eorum  Icruvmur: 
ltcuuctiamfama’,Apubltci,quoad  ticri  poteut,con 
fideratis  infr.i  politisdcdaranooib.  1 

6 Uedara  igiturpriinoit  vrad  manifeOum  proban* 
dum  nccefTc  lir  Idcntiain  prcHtemde  a pkinbu$,dc  fa 
flum  manifedum  prxreniiiin coram  pluribusi.icfu 
fuideduxia  fententiam  Spcc.  in  d$.  fequiruntn  prin. 
idem  arbitratus  clf  Boit.  in  d.i.  fcnptus,  dc  in  d.  autb. 
quifcmcl,vbi  Bai. 

7 lAudlubdeclara.t  vrilli  pluresita  debeamaccipu 
ep  in  notorium  probatio  non  rranlcat , li  libet  lolius 
manifelU  probationem  habere,  in  quo  lema nda  erit 

S  difitrentiaK)uatponit  inrcr  vnum  A altcnim.t  noto- 
rinm  enim  dr,ouod  notum  clt  omnibus,  vei  maiori 
parti : mantfeifuni  aur.quod  publice  pluribus  parer, 
non  camen  omoibus,  aurm.iiou  parti,  fic  di5<:vt  Bar.  . 
inl.hxrcdes palam.in prin.  tf.de tella.  Sc  ini  ii  v^c6> 
b.quiptrorei,vbiAlcx.A  iaf.tf.quifatilU.cog.cadetn 
refert  Abb.inc.rcrtioloco.nu.).dc  ,pba.&  Pau.GriU 
ind.traibdeq.Acorc.c.;.  nu.t4 

Intelligas  primo  hoc , q>  licet  in  hacinatcha  corS 

9 plunbustnon  inrelligac  cora  maiori  pane,  vt  dixi^ 
inusm  imclligi  debet  non  coram  duobmaur  iribus, 
alias  nondifterrera  probatiOt)c,vt  ait  Ant.il  Burr.d. 
trac^.dc  QOt  art.i.nu.  ip.fcd  coram  fex  vcl  oiAo,vr  v f 
fentire  Bar  ind.Ucriptus.dum  dicit  ad  notorium  de- 
cem rcquin,cgotamen  hoc  aibicrioiudicisrdtnque 
rem>licut  de  notorio  inquicBai.in  d.l.  ca  quide.col. 
5.0dcaccu.di:  Meno  dcarb.iud.li.x.ccm.i.cal.i66. 
aiquefcnlic  Aat.a  Bur.d.art.x.nu.:o. 

Intclligerc  poteris  lccund6,q>licctad  induccndu 
m.anifcftum  ira  requiratur  fa^uin  cora  pluribus, qua 

loduolxu  aut  tribus  .probati  tamcq  poterit  tmamfe* 
Oum perduos.inxta  Icntcmiam  Ant.de  But.  in d.ca. 
vcAra<col.i6.idcuicenfuitNicol.  Mil.invcr.manife 
Aam.lii:urct)aiirdL*notorioa(l'eritSpc.d.tit.dcuot. 
crimin.S  iamdcnotorio,nu.5. 

II  Secundo  locoprrcipuovclim  declarcsfproban*  . 
dani  effe  Icicntum,  dc  ^ proucnerit  d ceriisautiioii*  ‘ 
bus.qui  per  icicnriam  faaum  apprehenderint,  aded 
Ttdccotclfilicari  polfjnc.inquo  dideratdfjtiu  ma- 
ni feftum , que  xb  inceno  aorUore  potcA  procedere, 
dc  qui  faAo non  interhient,  A fallax  larpeeA,  hc  Icn* 

Be  Abb.in  d.  c.veAra,  au4  x.  vr  hoc  idem  colirmauit 
Anr.d  Bdt.ia  d.traA  de  nor.ari.a.nu.  t-o.  i quibus  nd 
diflienlitNicoi.de  Mi)-in  d.vcr.manifcflum. 

iz  .Tciu6dccUra,t  vcaunillaccoalcicnaa  probari 

etiam 


4 
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etiam  dcbe.it  famam  concurrere , quae  proceflerit  ab 
illis  pluribus>vtdicihndc5nitione  manifeilt^dc  prO' 
barur  i Do^-  qui  eo  modo  manifeflum  definiunt, in 
quo  a publico  manifefinm  diflfert,  quia  publicum  df 
ia^um  pluribus  prefenrtbus,  dc  tamen  iWSefi  peniul- 
garum, vtc.  i.de  poihil.  praei,  dedocet  Ant.i  Butc>in 
drradl-denot.arr.a.nu.  19. 

'ii  Erlicethxcitalc  habeant, ftfi  manifeftum in fe 
generaliter  Aimptum  comprehendit  cuid^notoriu 
farnofum,  dc  quandoque  ponitur  pro  aliqualiter  de* 
tetlo,difiindum  contra  omnino  occultum, vt  deda 
rac  Anc.  i Bur.ind.rrac.dcnot.arr.a.nu.iS.tdcircod 
in  aliqua  djfpodrione  fiarmentiode  manifefio,rm 
fubic^a  m materiS  accipi  debebit  > vt  autor  cd  Abb. 
in  c.cum  olim,de  verb.hg.de  vult  Bar.  ind.l.  feriptus. 

14  Hinc  proprerca  primodr , tmanifeduin  indigere 
probatione, vt  c.de  mnnifcfio.2.q.i.  dc  Bart.in  l.i.fF. 
de  in  intcg.rcft.vtdtrcfpondit  Vcton.inc6f.59.  Tui. 
Paber.col. dc  d.qiiod  edintelligendG^prouc  pro  no 
torioaccipiturex  Bar.ind.l.fatprus-  dc  verba  dicunt 

Iit  proprcTeamanited3,qu^nullam recipiGrinterprc> 
utioncm.vr  ait  Dcci.in  conf  1 1 .dol.i.circa  fi.  dc  coc 
roborat  Riiin.conf.  1 7 r .na.t2.cu1n  addudisd  C^h. 
inconf249  nu.47.l1b  I. 

16  Secundo  hinc  manifefium  df  f prob.iri  per  rei  eui 
dentiam  ,confei1ioncm  ,dcicginm.\m  rei  probatio- 
nem,vt  probatur  ex  c.cum  olini.  vbi  Abb.  dc  verbo, 
dgn.dc  ex  l.d  fur.de  tbi  Bar.in  prin.ff.de  fur.vbi  manU 

17  fcfhim  ddidtum  dicitur,  t quando  dcl  inquens  depre 
hedirur  in  ipfb  ddido,vcl  io  achi  propinquo  ad  de- 
libui,licet  alias  inanifefium  dicaturdifferreab  eui* 
denti^per  Bal.ind.l.eaquidem.C.dcaccu. 

x3  Tertio  ex  hoc  edam  df  probari  tmanifefium  per 
jnflrumenmm,quod  enim  exeo  emanat,  df  raanife* 
Bum  dc  euides ; ita  mihi  probare,  licet  caufam,dc  ibi 
Abb  de  prob  c.audiris.de  ihiBiu.de  inintcg.rcfii.ca. 
cum  olim.de  caufa  po:VdTio.  dc  propr.  dc  c.  cum  Bct* 
tholdus  dereiudicata.licuteriam  notorium  dicitur, 
tefie  Deci. conf  433. nu- 1 2.quod  quomodo  procedat 
tradir  R.eucr.Contard.in  d.9.1iinit.verfrationc  noto 

rix  intufiirix«nu.29. 

19  Quanohincetummanifeftam  trefpcduocculti 
dici  pocell , quod  probari  poterit  etiam  per  vnum  te^ 
Aem,  vt  alTcruit  Anto.  i Butr.  d.  tra^.  deiux*  aru2. 
num.2i. 

Quintoex  eoedam  didrar.t?  manifcBum  proba 
ri  potefi  per  conie^ras , dc  verifimdes  praifiimptio' 
nbsjvtc.non  licet, dc  ibi  Abb.in  a.not.decler.  nonre 
liden.de  l. licet  I mperaror,  vbi  laf  nu.6.  qui  declarat 

21  inrclligidcberetde  cAiedlurisdc  prxfumprionibus 
IcgitimiSfdc  ilureapprobatis,  fic  Bal.inl.ciues,Cde 
appcl.de  Aicx.in  d.Micct  Imperator. 

22  Vnde  colligo  eum  dici  foMcraroremt  manifefifi, 
qui  ex  conie^urit  probatus  efUoencrator,vt  fenfit 
Bald.in  Icum  proponebatur, if.dcleg.2.idcfii  fcripiG 
reliquere  Raphad.  dc  lafin  d.Uicct.  ad  quod  confu* 
las  Bal.indi.ducs. 

COVCLVSIO  Mxmil. 

AKGVMENTVM. 

Permulti  enumerantur  modi, quibus  manu. 
rnilSo  probatur . 

SVMMARItTM. 

I MMnumlffio  fnhttur  ptrfiripimrtm  (puUmeumpa  n- 
tmununtm,n  nuunt  manumitUlttu/ub/^iutam^S 
(juis  in  Eeek^n  ntanutnttiunr . 

z C^.ifiumijko  frobatmrftrvtmhfismt  mttfusndotH» 


quem  fuijft  ehfiat  a JominoPfter  amk$t^ 

perquinqutUslis. 

S  MsnumiJJiQ probatur perepifiolammanumiUmtitt fi», 
notarii  manu  confiflam  quinqut  ttfiibns  adb$bttk» 
QtfoJ  inuBigtiVt  nu.^, 

5 ManumiJ/ioprobaturperttJiammtumtUMmminut 

nttquod  valtt  inttr patrtm^iy filiot . 

6 Manumijjio  probatur ptrquawUbttvUimMmtfOi&tsttm 

difpontnttm  qutmfortUbtrum. 

7 Manum^l^prohaturptr omtusillosnutdotfquibuslilnr* 

toi  acquiritur. 

8 Manumiffiom\fcriptura amiffioduohmUfiib.prckatwr* 

9 InmanufniJJiomitnQrummto quinque itjUt requiri. 

Manumiffior,;?:;sS’,',iK 

I videliceiperfcriptunmtqualeinainqi  imerucnirn 
tem,&  manu  maiiuitiitientisrublignatam,duin  quit 
manumittitur  coram  popilo  & antiflite.  qui  modus 
roanumiiTionis  dici  c manumilEo  in  ccclcua.  de  qua 
in  $.  I. lnfti.de  libcrt.vbi  gl.  & cneri  feribentes.  & in 
L I.&  t-C.de  his  qni  in  ccclc.  manumit. 

t Aut  per  vindiuam , f id  cft,  cauta  cognita  coram 

Pntore,  aut  quando  aliquem  manumifliim  /uiflel 
dorninoinict  amicos  conftat  per  quinque  ceftes,q^ 
funt  omnino  neceftarij  ad  hunc  modum  manumii^ 
iionis  probddum,  vt  gl.in  d.b.  i .vcr.inter  amicos,  vbi 
etiam  feribentes.  dcconftaierl.  i-S-  fcd&ftquisjC. 
de  lat.  liber,  toli.  Am  per  epiftolam  manuminencis. 

J tfcunotarij  manu  confcftam  quinque  teftibusadhi  . 
bitis  .qui  poft  epiftolam  vel  fubfctiptionem  mana- 
mlttcntisfuaslitcras  quoque  fupponantlidcmpeipe 
tuamcarmlxprzbemcs.de  quain  d.$.i.lnfti.  dclib. 
8cind.l.i.$.rancimus.C.dclat.lib.toi. 

4 Imcllige  ta  incn.  t ? fi  in  epiftola , aut  etii  ia  mo- 
do alio  mpraferipto  inter  amicos  non  adhibiti  iiie- 
lint  quinque  tcftcs,  ied  cantummodb  duo.  7 nihilo-.  1 : 
minus  1 ibcrtaicm  manumiOiis  confequemt,  non  auc 
tanquam  cx  dirpofirione  vltimx  voluntatis.  Icd  ex 
afhi  inter  viuos.  gl.in  i.f.  fancimus.  lo.Fabjii  d.$.i. 
lnftit.de  lib.  vbi  etiam  Nic.Egid. 

; Piobatut  item  manumifliotper  reftansenmmtt 
minus  Iblcmne.  quod  valet  inter  patrem  & filios,  l.t  1 
hacconfiiltiinma,$.exiraperfcao,C.detellinquo 
cfiftabit  aliquem  manaihiflumfuilie.  Item  per  . 

6 libertaliamvItinMiDVoluntatcmdifponeatemali  t 
quem  fote  liberum,  viin  d.S.i  .&  ibi  OoA.  Sc  tddem 

7 peromnestillos  alios  modos,  perquos  libertasac- 
quiritur,  dc  quibusin  tit.  Cquib.  ex  cau.  Icr.  petpat. 
lib.accip  jcr  toc.&  Cea  dc  manumiSin  autheaxic  r 
monachS.).toto  tit.Cdc  lac.lib.tol.de  ldupetlaui% . 
Cqui  mil.poflivel  non,de  loftxlclib. 

(^ibusumen  omnibus  modis pizfcriptit  veldo- 
ficientibus,vcl  iu  <eiuatis,proutin  diAisiutibus,  1^ 
tamC  deperditis,  vel  amiais.potecicnihilominus  tna- 

5 nuinifliotpcobaripctduosteftea,quitalia£kuiinicr-  1 
fucmnc,a^.comm,quz  dicit  gl.  in  d.l.  i . S.fanciiBiis, 
Cdelat.lib.ioll.  &in  S.fiuc  eradicat,  auth.de  tcftib. 
dc  p«  Dodl.inauth.fidicatur,C.co4itdctelLdCfn:. 
cipue  per  Pet.de  Su. 

p Scdfi,vthodiefir>manumifljotconftabirperin- 
fiiumentum, in  illo  reqnimnmt  quinque  tsftci,vt  di- 
cit Spcc-intitxlc  ler.  non  oid.  vct.gcnetalnoAc  atg. 
di.i./.lancimusidc  fcq.  forman  aurem  t^isioftiu- 
menti habespet  ipfumSpccloco  eitaro, vbi  etiam, 
peimulta  alia  ad  hanc  materiam  manum iftion is 
ftantia  cuinular.de  examinat, quem  ommuu  videas. 


Deprobationlb. 

CO^CLITSIO  MXIX 

ARGVMENTVM. 

Per  famam  re(llen^  probetur  maritu  rc  fua 
abuti. 

SVMMARIVM. 

t ^*Probatioptrfamam.maritum.f.nfuaiibuti JatistR , vt 
' isdottmrefhtuat. 

a 'Maritum  re  fua  abuti  pbne  pr'.bandum  e/i  ,cum  agitur 
■ bypotbtearia  contra  extraneum  j cum  probatio  per  fa  • 
mam  tunc  non  fufficiat. 

3  Maritum  re  fua  abuti  tum per  famam  reffe probatur , c& 
buiufmodifama  babuit  origini  ex ^babilib.cdttRurit, 

* !1  rn  •^cfua.t fi probare VO- 

ILLI  Ili  luerit,  hic  commode  probabit 

per  famam, qu*  ad  hoc  fatis  cft, vt  rcftitiiat  dot5 : ita 
Icnfit  Fcl.in  c.  veniens,  il  i.nu.9.  dctcllib.  & ante  eu 
Accur.in l.vbi  adhuc, vcr.inopiam,C  de  iur.dot.  per 
tcx.ini.cum  dclanionis, S.afinam, ft.de  fund.inftru.q 
glo.dcclarat&  feqnitiir  B.itt  inl.  dc  minore,  §. pluri- 
mum,ff.dc  quaft.idcm  voluit  Ant.de  But.  in  d.  c.vc 
niens,nu.  IO. vbi  etiam  Dcc.co.nuin.to.idq;  docuere 
Bar-dc  ali)  in  l.fi  conftantc.in  prin.tKfol.inarr.ita  etia 
Bal.in  d. l.vbi  adhuc, col.fi.vcr.quairit  hic  glo.quibiis 
aftcncitur  lafin  rcpcr.l.admonendi,  nu.i46.  ft.de  iu- 
teiur.corundcm  lententia; Ic  fubfcripfitCipo.in  l;i. 
S.fcdfcicndum.nu.uz.ft.deaedil.edid.quod  nec  la- 
tuit Affl.in  c.  t -S.led  quia,nu.4i  .titu.  qux  fit  pti.cau. 
benefic.amit.in  vlib.feud.hoc  etiam  placuit  Prspo. 
Alcx.in  c-i.nu.ii.dcappcl. 

X Limirarn  conclufionein  tunc  cfTe  vcrarn,tqn  agi 
tur contra  ipfnin  viru.-coccrt^  cafu  prob.itur,q>  abu- 
taturrefua  familiari  per  famam  vicinorum  .agitur 
etenim  tum  de  paruo  pri-iudicio:nam  modicum  pre 
Judicium  cft  viro  cx  hoc , ciun  debeat  ali  de  fruftib. 
& rcdditibusdotis.fccuseft.quadoagitiu  de  magno 
prciudicioaltcrius,vcluti  qn  ageretur  hypothecaria 
contra  extraneum:  nam  tunc  non  per  famam  fola, 
fcd  plene  probari  debetrita  inquit  Bald.in  d.l. vbi  ad- 
huc,coi. 6.rcfcrcndo,  eandem  mentem  fui  fle  Ba  rt.  in 
dl.fi  conftanre,  in  prin.  q.  i.  quem  ibi  ipte  approbat 
&fcquitur.ficquc  Icripfir  Fel.iii  -J  c. veniens, vbi  etia 
Dcci.de  cartcri  omne;  fup.  citari  Doiftor.  qui  femper 
loquuntur  in  cafu  modici  prxiudicij. 

Secundo  limitabis,  eandem  concluf  locum  tunc 

• j fibi  vendicarc,  f qh  huiultnodi  fama  habiiirorigin8 
ex  probabilibiiscomeclutis.vt  dixit  Deci. in  d.ca. ve- 
niens, nu.io.  qui  ad  hoc  tcftem  laudat  Bart.  in  d i de 
minorc.S.tormcnta.vcrl.  fi  veto  fama  probata  cft.  (f. 
dcquxft.  dc  in  d.l.fi  conftantc,q.i.ciuldcm  fiiir  fnix 
jpfcmct  Bar.in  l.milcs,§.mulier.lF.dc  aduJr.  atq;  Bal. 
in  l.proprietatis.C.dc  prob.fic  Alex,  incof  ao7.1ib.2. 
& in  conf  90.co.li.2.dc  in  conf.94.ahas  1 4.co.lib. 

COnCLl^S  IO  MXX, 

ARGVMENTVM. 

Cui  incumbat  onus  probandi  maritum  non 
eflfe  foluedo:&  ii  id  probatum  fuerit,  qui 
fequatur  efFcifius . 

SVMMARJVM. 

1 Martium  non  ejfe  foluendo  dicens,  idud probare  debet. 

2 aritum  non  tfe foltundo fi fueritprobatum, dotis  re  Ili 
tutio fequetur^on  vero  matrmony  dijfoiuuopitc  tberi 
fejfaiatio. 


Goncl.  MXXI-  191 

* rioncflcfolucdotfiquisdixc-* 
XV-E  ct  I J L U ill  rit.iJlud  probare  dcbct;ita  con 
fultus  req^onditParif  in  conf  14.11U  4.  V0I.4.  perca, 
quae habcnturinl.fi  conftante,ff.fol.matr.  dc  in  1.  vbi 

* adhuc,C,de  iurc  dot.  dc  per  * omnes  in  c.  per  vcftras, 
dc  don.inter  vir.de  vxo.de  if.illud,  in  auth.  dc  atqual. 
dot.de  per  ca,qux  accumulauit  Fcl.in  c.licct  caiifa  m, 
col.pcn.de  prob.de  in  c.a.col.a.derdcri.  fic  8t  voluit 
Alcx.in  col.2Q.lib.4.de  inconf  i.li.^  cui  accedit  Hcr 
cul.in  trafla.  dc  probatncgo.num.i6.  vcrlic.  oclauo 
infertur. 

I Iftisadijcias,tq?liceth?caualitasdc  paupertas  ;p- 
bata  cflctm  marito, non  per  hoc  inducitur  matrimo 
nij  fqlutio, nedum  thori  leparario,  quatnuis  doris  rc- 
ftitutio  facienda  fir,vcin  d.l.fi  conftanre,  ff.lbl.marr. 

* & *cotnmunitcridobfcruat  Dod:-  in  d.c.pcr  vcftras» 
poftgI.de  in  d.l. vbi  adhuc,  dc  in  hacre  noftraficcau 
tura  cft  i Parif  indcci.  J4.  nu.  3.V0I.4, 

. COTI  C Lrs  I O ^(XXl, 
ARGVMENTVM. 

Mariti  in  vxorem  fjeuitia  qui  probetur. 

SVMMARIVM. 

I Mariti feuitia  probatur  ex  eo,  quod  cum  vxore  in focieta 
te  male /egerat. 

Z Maritifetiiua probatur  ,fi crudeliter  verberibus  vxorem 
acceperit , vel iui  cum  pugione  Hulnus  voluerit  inferre, 
eique  mortem  fit  minatus. 

} Martu feuitia  probatur, fi  confiiterit  eum  priore  vxorem 
vulnerajfe,^  cur. 

4  Maritus  tunc  etiam  in  vxorem  fautre  dicitur , cum  butc 
ftuitia  ipfa  mulier  caufam prabuerit. 

j Culpa  alicuius  licet  quid  euemat,non  tamen  imputandum 
til  ei,quod  ex  illa  culpa  procedit. 

6 Udem  efieSius  operantur Jauttiam  in  muliere, qui  /y  in  fi 
to,  tam  probando. 

l XiC  o r j *-|Taeuitia  probatur  cx  eo,  tq>cu  vxore 
* AL I in  tbcicratc  male  de  pcrfiiiic  legerat, 
contra  illud  vulgare,  dc  quo  in  1 leruusea  Icge.ft  dc 
fcr.cxportan.de  in  l.aducrliis.Cdccrim.cxpil.harcd. 
dcin  l.cxdiucrfo,§.i.vbigl.  tf.lbl.mat.  (icfcnlitcon- 
fulendoparifin  conl.5.)  ini.7.Sc  8.vo!.4. 

X Ad  hsc  probarui , fi  cuidciitertea  verberibus  ac- 
ceperit, vel  illi  cu  pugione  vulnus  inferre  volucnr, 
dc  illi  mortem  minatus  fit,  vt  aducrtcrcfcribentcsm 
authcn.de  nupt.S. mitiores  itaq;  nupnas,  vcr.aur  gla- 
dio,dc  vcr.aut  fi  flagellis, dc  inl.fi  confenfu.§.fuper 
plagijs,C.dediuorr.idcm  eft  etiam  li  ci  capirali  odio 
profequatur.c.cx  tranfinifla.de  c.litcras,  in  fi.de  refti. 

^ fol.vbi  ‘communiter Dod.de inc.de bcncdiflo,? 2. 
q.i.de  pcrglo.in  C3p.dcillis,invcr;ftcrcrit,dcfpon.dc 

* Abb.inc.i.nu.4.dcdiuor.vbi  exteri  * omnes- 

i Inliipcrfxuitia  mariti  cxeocolligiiur,t  quod  prio 
rem  vxorem  vulnerauerit,  propter  iilud  tritum  a xio 
ma,  quod fcinel  malus  femper  prarfumatur  malus  in 
eodem gencrcmali,c.lcmd,dcrcg.iur.ind. de  not.in 
I.2.C.  deepifeop.  aud.  delta  etiam  confuluitParif  in 
d.conf.54.  nu.ii. 

4 Primoampliatvtmaritustuncetiafajuire  invxo 
rem  dicatur, qn  huic  fsuicia:  ipfa  mulier  caufam  pra:- 

. bucrit,vcluti,quia c6mUcritadultcriu,ira inquir  Ab. 
in  c.  i.nu.7.vt  1 it.no  cbtef.  ad  q>  allegat  bonu  text.  m 
d.c.dcbcnedido,  ^a.q.i.vbidtglo.  ncc  alio  pertinet 
I.  nectimorem , ft^  quod  mct.cauf  cuius  rei  illa  ratio 

5 cft,tquia  licet  alicuius  culpa  quid  cucniat,  non  ta- 
men imputadum  eft  ci , quod  ex  illa  culpa  procedit» 
cum  id,  quod  culpa  fadum  cft,  non  fucm  facium  eo 
confilio,  vcca:ceraiudckquaiuur,ica  aitglo.  in  cap, 

quia 


SqU  diiierfiMtem  In  vcrfi.fufpcnfus.  de  concefTpre- 
bcn.cx  cap-fi  concupirccmix.  i s-q-iA  cap.  incbiia- 
uciunt.Sc  cap. veniens  ad  nos.  defponCviconnrma' 
Uit.&Parif.ind.confi.sr.num.iJ. 

6 Secundo  ampliabis, f vt  ijdcm  cffcilusoperctut  ff 
uitiam  in  muliere , qui  & in  viro,  eam  probando,  Sc 
ex  parte  vnmfcuiulque  ipfotum  fegtegat  mutuam 
cohabitationem , licet  quoad  vinculum  matrimoni) 
remaneant  vir,  & vxor  Icparati  ,&  vnicuiqi  illotum 
rcftimtionem  petenti obftat  exceptio  liuitix,  vt  ait 
Abb.in  d.c.  I . nu.4.de  diuot.  & hoc  optime  cofirmac 
tex.in  c.literas.  in  fi.  de  tcfti.  fpol.&  in  c.  2.  de  diuor. 

• vbi  ‘omnc5fctibentes,&itic.hi,qui.J2.q.7. 

CO^CLVSIO  MXXIl. 
ARGVMENTVM. 

Qualitatem  maternitatis  , cum  non  praEfu- 
matur , effe  probandam , matrem  filium 
diligere  pcaifumi , cuius  amotis  nonnul- 
li effetius  in  medium  proferuntur,  & quo 
patio  i!  lud  procedat  tpoftremo  in  quibus 
fili  j caufis  teftimonium  matris  recipiatur, 
quibus  non  . 

SVMMARitTM. 

1 MUrim fi  uliruiui  tfurtnti  intumbit  probilio . 

2 probatur  probando  /Hiatiomm . 

3 Afatlr filiam  dill^trtprnfumilar. 

4 M iurfilic  tradirt  txcatifa  donationii pra/iimilur . 

4 Matrit  donatio  m filium  viltt  nonjiruatil  Jbltmnibut 
rtfiufitiSyOb  tnatiii  in filium  pietatem . 

(i  Pali  '■euranitVt  filiui  remtncitt  bareditatifiSunt  dib^ere 
ncir  prdffut^ttur . 


7 MAter  tn JiL  f>i  .imorem  muUjft  pnfttmitur  tranjkm  ad 

jttunim  nuptias , 

8 Mater  rfpilUtur  a ufinnonio fertndo pro filio . 

^ M.itrii  udimontum  recipitur mcamjaatatts fili/.  Quod 
intelhxfyVt  nu.to. 

1 1 Mitris  iejhmonio  creditur  in  uftamtnto filifmihtis. 

1 2 Matrss  ttjlwiontum proisat  in  caufafiatus fiiy . 

1 j Matris  tefiimomum noHprobatincaufa  kgttirmta^ fi- 
liorum . 

Matris  ufiimomumprobatincofangmmtateprobanday 
efUdt  impedirnento  fit , quominus  matrimonium  con- 
trahatur. 

j 5 Matris  foto  tefiimonio  impeditur  contrahi  matrimonium 
licet  utni  corriraSium  non  dijfoluMur . 

3 ^ Matris tefU monium  recipit urt» cnufa  matrirnonif. 

1 7 Matri  ajfertnti filium  in  matrimomo, vel  domi  natum^tX 
altas  pro  filto  nominatum^pj  habitum  ejfe  alterius, qua 
•cirs,rion  creditur.  Et  cur.num,.  1 8. 

1 p Filius  prafumitur  domi  natus , i^  habitus  vt  filius  vici- 
nis fctentibus . 

* \yl fcalicuiustaflcremiincGbitpro- 
Cili  bario.vtdixit  LucasdcPcn.l.mo 
mctnnc*  C0I.5.C  dclci^or.lib  io.&cfl  propter GliQ 

3 mater  dic.uur,  probabitur  ,f  probando  filia  tionc,vt 
Tcntcre  {cnbctcbinc.pcrtuas.de  probac.& inter  alias 
^bationcs  cfl  praecipua , & vchcimns  illa  prgsu  piio» 
dequa  in  c. aftcrtc.de  prairumpi  cuilimilem  ex  Tran 
quillo  in  Claudio  artcrtAlcMnirac.prpsup.rcg.i.pr? 

q fump.  >4-  mater  enim»  t quod  etiam  in  pra:rentia  pro 
conduiionccoftitui  poteft, filium  diligcrcprplumiF, 
vt li.tbcmus ini. mater. C.dcinof.teft.dc  inl.ifU  qui- 
dc.li.  q>  metus caula.  5c  in  l.ncc  in  ca  Icgc.  ad  fi.ft.ad 
Mul.  deaduir.  neceft  vlla  aftcdioqu.T  ifta  m liberos 
chamatC)pictatciuq^(upc[Ct,vti.vJc.inprin.C.dccu 
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rat.furio.5cUtumaniratis.Cdcimpub.cflalijsno.aE 
Alc.rcg.i.pra:lump.i.5c  dic.prxliimp.  i4.cuiqmd5 
matris  amori  erga  liberos  multa  folct  a noftns  codo 

4 nari,cfficitcninih?ccharitas,vtma|rcfiliottradcrc  . 

ex caufa  donationis ^fumcrcinus,authorc  A ccurUn  * 
l.fi  mulicr.C.ad  Vellc.qufi  rcfcrt,&  Icquitm  Ruin.in 
c6fi.162.nu.14.lib.  s.ciuldcm  Accuif.  dodrinam  p- 
bai  Alc.qui  dc  aliincni  is,&  dc  traditis  in  caufa  r^c- 
ptioniS)5c  id  genus alijs  loquiturdnd.rcg.  1.  prpsuW. 
^a.idS  cenfuitMcnoch.de  arbi.iud.lib.2.Cent.i*cafil 
88.  qui  dc  dote  tradit,  ad  quod  ctia  aduertit  Io.  Petr. 
Anch.q.'  2.5c  nos  alibi  fuisrocis  dc  hac  rc  pracfcrtiin 
inc6cl.alimcia.5c  in  c6ncluf.donationCn6  ptaefurni 
cfficcrc  ctia  potuit  fiimma  matris, qua  fuosprofcqui- 

5 turlibcros,diledio,vtvalcrctdonadotfa'{laimwc  . 

filijs  etiam  ndferuatis  ftatutis  folemnib.  inuroduclii 
ob  fotus  fiagilitaicjq»  amor  plus  polleat»  fici  pietate 
donatio profcilapra:futnarur,vtrcljH5nsucfti  Bald.  j 
inconfi.407.prafuppon5dum.nu.4.lib.2.cui  adhaiei 
Crauct.incofi.jp.proponiiurinfailo.  circa.fi.  quod 
ficfcquirurCxphal.inconf1.109.nu.  lo.lib.i. 
Limitanda  modo cfi  fuperius  firmata  c6cIufio, 

6 fcilicet  mater  t liberos  amare  prsrfumatur , vtnon 
procedat  aho  apparente»  vt  quando  mater  curauit» 
vt  filius  rcnuncict  hcicditau,hc  declarat  Bar.in  c6fi. 
6p.nu.4^.Ub.>’. 

Secundo  loco  velim  Umiicscandcm  conclufionc» 

7 vt  locum  fibi  non  vcndicct.tquandomatcradfccfi- 
das  nuptias  tranfiuit’  mutaltc  enim  amorfiptxfumi- 
tut.vt  mit  decisu  in  l.lcx  qua:  C-dc  adminiftr.  tmo.yt 
ctialunt  arbitrati  Alc.in  d.rcg.  i. praelum  p.  i . Corn.itt 
cofi.no.litcra  E.vol.4.Crau.inc6fi.i7-Bocr.in  dcci. 
i6d.Mcnoch.in  c6f.  t .n.  j i.Fri.Mar.in  dcci. Delphi- 
nat  dii.n.j.prima  par.cx  hoc  enim  fit»vt  xque filios 
amate  non  praclumaturac  fi  no  tranfiflctad  fccudas 
nuptias. Hinc propterca  multa  (untilcgu  latonb.in 
eam  fancita»vt  patet  cx  titul.  C.dcfccun.nup.cxquij 
bus  plurima  pofiemus  in  prxfcntia  cogerere , qu^  cu 
probationis  materiam  non  attingant»  coliilco  pr^ter- 
mifi.fic  ca  per  tc  videre  poteris  pet  Doilorcsnuperti 
nic  citaiosific  per  Mcnochdc  aibitr.Iud.lib.i.  ^ct.i- 
cafii  1 5 i.fic  pcrGabric.rit.de  fccun.  nupr.mquSpluti 
busconclulionibiis.  fed  vtad  eam  partficdclufionis» 
cx  qua  cgrclTi  fumus, tcuertamur,cx  cadfi  pr^fumpta» 
qu2  modo  diximus  > mattis  aftefbonc  in  hlios,  elici* 
turcoclulio.idcfi.'  manfi  rcpdliii  tefiimonio  feredo 
pro  filio»vt  colligflt  cx  1. pareres.  GlCyn.fic  alii,C.dc 

8 tcft.nam  ille  tcx.f  5c  dc  matre  lntcUigitur,vt  cenfuit 
Arct.in  cofi.  1 ? . col.d.vcrfic.  5c  pmiito.  hocidfi  Alb. 
dc  Malct.in  trad.de  tcfi.in  i.par.n.  j. Spccu.de  tcfi.in 
prina^erf.  ite  quod  cfi  parcns.Nellus  dc  t cft.nu.7*Bar. 
ini. qui  tcfiam£ro.§.qu$cuq. in 2-col. ff.de tcft.Hofti. 
inc.iiipco.il  i.circa  prin.de tefi.  Barb  incof  54-col. 

io.vol.i.Soc.Iun.inc6fi.29.col.j.vafic.fcdadh^c  rc 

* fpondcrc.vol.2.&  * cois  cfi  ybiqinofironim  fentetia. 

9 Hxc  vcio  poficriorconclufio  limitatur  i.f  yt  non 
vera  fit  in  caufa  ctatis  filii, in  qua  mattis  recipitur  re* 

ftimonificoprobanda,  cxl.ctiam.ft.de  probat,  fle  ibi 

Dod.qiiod  ctia  docuit  Bar.in  1.  excuiantut.§>^as.fr. 
dc  cxculat.tut.idquc  placuit  Arct.in  S.patcr.  Infii.de 

* tcfiam.fi:  hoc  fequi  Dod.*c6munitct  aflerit  Ccot.  dc 
tcfi.par.4.nu.  1 i.hoc  iterum  confirmauit  Bart-inlcoft. 
91.C01.2.  verf.  nec  obftat,  9 fit  matcr.vt  & coptoba- 
uit  Aufrcr.inaddi.ad  Capcl.  Tholof.q.i.verfi.maicr 

10  nd  pot.Hoatn  | cfi  intclligendu, quoad  aliqualc  pr^ 


fumptioncm»n6  tn  quoad  probatione,  vtdicitgUn 
d.l.ctia  & Bar.in  d.§.xtas.fic  habemusab  addi.autho 
readSpcc.tir.de  teit.$.i.vcr.3.matcr,vtfit  voluit  Bal. 
in  Margarita, tn  vcrf.maccr  in  atrate  filij.  ficqj  dccidiC 
Gram.in  dccif.4S.  nu.13.  ad  idfirndit  Soc.in  cofiio. 
col.pcn.lib.  I . fic  nos  aJidsdcclarauimus  in  coci.  ^tas. 

H Limita  fccundoin  refiamento  filij  militis,  in  quo 
luacris  tclUmomo  acdimr;iM  Angd.pofi  glo.in  d.$. 

paic^ 


t)e  'pfobationlb. 

p»er.nu.3. Infti.de  tcft.idcm  fenflr  Aufrer.ad  Opel. 
ThoLd.q.^.  & in  trad.de  tcft.no. 66. 
t X Tertio  eft  limitanda  f in  caufa  ftatus,in  cm  matri 
fides  adhibctuTyituta  fcnrentiam  Bar.in  1.?.$.  diiar.ff. 
de  Carb.edid.  vt  inquit  idem  Aufrer.  in  d.trada.  de 
ceft.nu.66.de  ad  CapcLThoI.d.quxft.j.  quod  Sc  pla- 
cuit Alcx.ad  Bar.in  d.l.  qui  tcftamento.i.  quxcnnq; 
verf.quaeroquid  in  matre. 

I } Sublimita  tn>t quoad  teftimonium  in  caufa  Icgiti 
jnitathfiliorumivtfi mulier  poftduosdics  d morte 
primi  mariti  acceperit  Iccundu  viru»  & pcpcrcritin 
nono  mcnfc,adeo  vt  dubiu  (it.vtrum  partus  fit  primi 
viriian  fecudiinocnim  ftabitur  dido  mulieris  in  hac 
caufa>in  qua  quodammodo  de  ftatu  filijquxri  vr,vt 
author eft  Bar.in l.Gallus.infi.principij.  ff.dciibe.& 
pofth.cui  accedit  Aufrer. loco  nuperrime  citato. 

’j4  (^art6  poteris  limitare,  f vt  non  procedatad  pro* 
bat^m  confanguihitatem , qux  impedimento  fit, 
quominus  matrimonium  poflit  contrahi : nam  tunc 
vtique  probat  vox  matris , vt  probat  c.  vr.  qui  matri. 
accuf.pofl'.&  ibi  notant  icribcntcs.&  c.i.j5.q.6.itcm 
affinitatem.vt  voluit  Pctr.Monca.  in  addit,  ad  Crot. 
de  tcfta.in  ^.pa^.  in  prin.  in  litcra  C apud  que  videre 
etiam  poteris  per  pulchram  quxftioftcm. 

X 5 Hoc  ampliamr.fvt  etiam  ad  folius  matris  tcftimo 
nium  impediatur  proptcrca  contrahi  matrimoniu, 
licet  iam  contradum  non  diflbluatur , vt  de  hoeex- 
tat  contextus  in  eduper  co.il  i.  & ibi  notat  Fci.&  alij 
extra  de  tcft. 

i6  Limitatur  quinto, t vt  non  habeat  locum  in  caula 
matrimonij,  etiam  vbi  reuocarcturin  dubiu  contra- 
is matrimonii:n5  tunc  mater  teftificado probat, vt 
innuit  contcx.in  d.c.vf,  q>  in  fi.  loquitur  generaliter, 
• &d.c.  fuperco,^  contrario.  & ibi  per  Dod.  * coiter. 
ficrnditDcc  incof.  i6j.col.pcn.vctf.fcdadh*crn' 
det, ad  idem  confuluit  Arct.ind.c6f  i j.col.6.ittis  ac- 
ciit Parifinconf.sS.col.i.voU  data  tn  Qualitate 
pcrfonamm.vt  dixere  Fel.  St,  alij  in  d.c.  fuper  co.id5 
afletuit  Alex,  in  conf  158C0I.X.  in  fi.vol.s-hoc  itidS 
confirmauit  Alcia.de  praEfump.rcg.i.primp.i.nu. 
14.de  quo  nos  it  inc6cl.matrimoniu,&  idlatiflime 
difputadoprofcquit  Gabt.in  fuis conci,  de  tcft.  cod. 

. p.idcm  placuit  Did.Couar.in  4.dccr.in  2.  par.c.a.nu. 
10.  vbi  idrclinquit  indicis  arbitrio  inlpcda  perfona- 
rum  qualitate. de  hoc  ct  abund^apud  Monoc.  de  ar- 
bitr.iud.li.2.cerir.2.  calii  102.  multa  alia  pollen  t huic 
conciufioni  adiungi  ,qux  tn  nuc  prxtcrcundaduxi, 
cu  facile  colligi  poirmtiquaqicx  ijscocluGonib.in 

3uib.  explicauunus , qn  parentes  polfint  pro  filjjs  tc» 
limoniu  ferre, qux  enim  ibi  de  parcntib.dicunf  opti 
me  ct  in  quJplurimis  ad  matrem  poflereferri  nuUus 
ibit  inficias.  Ec  haxquidS  ^cedunt  cu  de  filij  agit  c5 
modo, ijd  fide  cius  incdnfiodoJan  matris  tcftimonio 
in  filij  incommodum  cftdcndu  eft  ? in  hac  re  ^fcdo 
>•  noftroru  * omnium  vox  eft, matri  alTcr6ti,t  vtid  hoc 
'l/exgploplanu  faciainus,filifl  in  matrimonio,  vcl  do 
minatu,6c  alias  pro  filio  noiatum,&  habitu  dTcalte 
rius,^  viri, nulli  adhibendi  efle  fidem, vt  ptobamr  in 
c.per mas.ext.de  proba,  ic  ibi  tradunt  Abb.nu.4.  Fd. 
11U.4.&  in  prin.  & Dcc.  & alij  paflim  idq;  dicutpbari 

pcrc6tcxiundagl.inl.vlt.S.vlt.tf.dcproba.&ibi  no 
tantBal.Floria,&  lac.a  S.Gcorg.  idem  tradidit  gl.  in 
ooffici  jule  poen.dc  rcmilT.vt  St  IcnlcrcCyn-in  l.li  vi- 
cinis. Cdcnup.Marf  in  l.i.S.ad  q.ff.dcquaeft.nu.j. 
J^l.in  conf  1 8o.nu.  j .vof  s .&  in  c6f.2 19-  nu.  j.vol.z. 
' Alex.in  l.ncq,  pfeflio.  C.dc  tcft.  ic  in  c6f  i47-  V0I.5. 
^ fic  in  concubina  domi  retenta  dicunt  pccdcrc,  vt 
gl.incJ^ichacl.  dc  filijs  presbyt.  Anch.in  conf  2x5. 
dciacilUmi  per  Boer,  qui  articuiu  examinat  in  dedf 
* X99.nu.4.cum  (cq.&  * communem  fententiam  tcfta- 
turcflcHierony.  Gigas  in  conf  i46.nu.^.lib.2.  idem 
refert  Mando.in  addi.ad  Lap.allcg.94.quidi  presby 
ter  in  prio-N  caiz,iib.  1 . lilu*  nup.nu.  50.  cu  additis  p 


Conci.  Mxxrii-  m 

Alcnoch.dcarbit.iad.Iib.2.  ccnr.i.cafu  89.nu.27. 

18  Huius  tei  ratio  coJIigicf  ex  pracfumprione.quc  ori 
tur  ex  matrimonio,iuxral.filiu  definimus, & ibi  Do* 
fto.ff.de  his,qui  funtlui,vcl  alic.iur.vd  qadomi  na- 

19  tus  pr5fumiturffilius,&  habitus,vrfilius,vicinisfci£ 
tibusjiuxra  terminos  tcx.d.cap.pcrtuas.contra  quam 
prclumptionc  non  admitti  probationem  dixit  Marf 
in  d.l. !.§.!. deq.nu.34.&Bocr.d.decif2p9.nu.9.1iccc 
in  filio  concubine  fccus  efler  dicat  Bocr.ibi  fcd  con- 
trariu  tenent  Parif  conf  29.1ib.2.nu.  loo.  & Didac.tn 
4.dccr.2.par.c.8.nu.8.Emanuel  Coft.  in  l.Gallus.iT.& 
quid  fi  tih.ff.de  libc.&  pofthu.  Mcnoc.de  arbit.lib.2. 
ccnr.i.cafu  8p.n.  i4i.fed  in  hac  rc  difentien.  vireri us 
non  progredior,  ne, quod  aiur,  aftum  agam.hcc.n.li 
merainiftis,  vberrime  examinauimus  in  c6c.filiatio. 

e 0^  C LV S l 0 MXXlll. 

ARGVMENTVM. 

Qui  irteruerit  contradunt  fuilTe  matrimo- 
niu  id  debere  probare  .An  in  probatione 
matrimonij , & diflolutione  ciurje  proba 
da  requiraturteites  omni  exceptione  ma 
iores.Etan,  & quadoteftium  repugnan- 
tia officiat  in  probando  matrimonio. 

V M M ^ R I V M. 

1 Matrifwnmm  tfi  quid  eo  quod  tx  confenfu  cljijlit. 

2 Confenfustjlfaihi. 

j Mdtrimonium  tjfe  contradum  ajftrem  debet  id  probare. 
4 Matrimonia  probari  per  tejles  omnt  excepti  onc  maiores. 
y Tejles  omni  exceptione  maiores, qui  vocentur. 

6 x^atrimonittm  probari  per  tjies  no  otnni  exceptione  ma 

iores. 

7 Matrimonium  probari per  mulieres  cum  qualitate  mater- 

ffitatif,veleonJangusnitatis. 

8 ,!Mulieres  admitti  nedum  in  probando, Jed  etiam  in  dijjbl 

nendo  matrimonio. 

p Matrimony  caufa  ea  tantum  ratione  dicitur grauts,qui* 
non  poteji  deferri  iur amentum  in fupplementum proba 
tionisftcat  ^adecauft. 

10  MatrimottiaUs  ad  criminale  cbparatio  an  verajit, 

1 1 In  matrimonio  dtjiun^endo  reqstirdUir  necne  tejUs  omni 

exceptione  maiores  joedere  di/isndionis  recdcilsata  feri- 
bentiuminttrje  contraria fententiee,  vfq)od  nu.  14, 

1 2 Prafumptiones  clariores  requiruntur , quando  agitur  di 

probando  aliquid, quod  babet  prafumptionem  c6tra  fi. 
1 1 Prafumptiones  habentiprofefujuutntprobationes  leuio- 
res. 

Jnmatrimonq  probatione  oon  requiri  te  fies  omniexce- 
ptione  maiores  amhor is fententiaefi,  vbi  banc  lati  con- 
jirmat  vfqut  ad  nu.  1 6. 

1 6 Matrimon^  ad probattortem  nedum  tefiei  debent  ejfi  om- 
ni exceptione  maiorts,verum  etiam  ad  hoc,  vt  probet  efi 
neeeffi,quod  artieuletur,& probetur  ija  quali  tat,  ipjos 
feibeet  ejfe  omni  exceptione  maiores. 

Contrarium  ex  Imol.  nu.  i "j. Contrarium  I mo.finjit  Cor. 
num.  1 8. 

ip  Matrimonium,  vt  probet  tefies  omni  exceptione  maiores 
debenthirare. 

An  tale  iur  amentum  pofiit  a partibus  remitti, ibidem. 
iO  Proxenetam  e£e  idoneum  tejiem pro  matrimonio  proban 
do.Contrar.nu.il. 

•3.1  Matrimonio  nobilium,magnatH/n,fj principum per  feri 
pturam,  non  per  tefietprobars. 

3.^  Parites  vtriufquefexusincoufa  matrimoniali  pro  filio, 
^ filia  pojjfe  deponere. 

Quod  procedit,  &in  quocuaque  alio  coniunSlo,  vtnu* 
mero  24* 

isfepbi  Mq/eardi,voLx.  Bb  Paren- 
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•j  5 PMfiHtum  aimts  dJ^Sfio  d ttfitmomodiem» 

da  in  caufa  mMtrtmor$uli^co»^tf<^<i^fitmmt  QfiU- 
ri,vt  matrpHonitim fiqMstuf. 

Stcui  fiy  jMddmcduiHiHtt^riiiyhont^d  ptrfMa  fVi 
mum.26. 

2 7 ComunRorMtn  Itfhmomum  rn  cAufd  mdtrimoaiaH  non 
ifi  rtciptendum  eum  probatur  ftruUifk  aliqua  u^amia 
fuiffttnudam. 

18  Fsmtijdrti  pojjnntrfetpiujieim  ^haiiorumatrimonpp 

eumfunt^oudvodt^^'  probata  vitd. 

19  TtJitidUit  inbabtkt  adm$tti  in  probatione  matrimon^ 

eUmfUtf,£teur,vtHM.io.Gontrjtu.$i. 

MMrimonmm  pottfl probari  per  t^tt  non  omni  exctpth 
ne  maioret,  modopiumabapr^iimptionett  iT  (htBa 
ra  concurrant. 

^ j Tejiti  i»  c.iuja  matrimoniali  deponenttt  fulcit ^ quod  da  • 
'ponantj^  conueniant  inter  p in faSlo  prirmpali , Uett 
• en  nonnullis  qualitatibuSf  aut  eircuntf  dtp  inter  fi  dif 
fintiant.Contr.me.  -i4.Coucil.nu.%^. 

%^Ttfiium  repugnantia  in  matrimonioprobandot^it,  eu 
agitur  de  w/nngindo  alio  matrineoaio  per  probdtiosf 
altcriui. 

17  Tejlium  repugnantia  mmatrimontoprobandoc^U , tu 
junt  inter Jt  de  direiiocontrarif. 

f mcmincinftitutus ordo.vtad matti* 

V V mohiiprobationcsgradatim  dcfccn* 

dam-Qua  inrc  prxcognofccndu  ctt  1 q»cu  matrimo* 

1 nium  Tiitquld  fa<^i»cx  confcnfu enim  confidit»  vtl. 

2 nuptias.ft.de  rcg.iur.&conlcnfusit  fit  taCiUl.conf.tf. 
dc  cura.  {'uno.  vrnotatC^ph.  incol.Sinu.dp.vol.i* 

8 mcntoilludaflercmi  contraducllclonus  probidi  ^ 
iiicumbcrc>arg.l.ej  qui.lf.de  probat.cualiispcruulga 
lisapud  noltros  legibus,  dc  in  propolitonollroid  al-  j 
Icrujt  raril'in  contidx.in  prin.v0f.4-dc  nouillimc  tde  ^ 
obfcruanitdodlifTimus  Menoe- in  conf.  i99*nmn.i. 
voi.z.quod  ctMm  ptobauicCeph-in  conf.64.nu.1p- 
volu.  j.  huc  Itidem  rcfcrcnd.1  iiint  ammaducruab 
Alcxan-mcoul.  1 50.de  in  coni!  1 i4-  in  prin.hb.5.dc  i • 
Dcc.iii  conf.  ? 1 0.  vilis  diiigenter.aiquca  Mar.  Soc.in 
€Oiu'.S6.nu.6  vol.a.  . S 

Et  certe  iiuicuiiqiicfir»  qui  matriinoniiiiu  probare 
dcbcbiti  hilanaiumo  hoc  onus  lubcat>vi^c  cui  ^ 

imiUa  piob.iHonugeneral'uppcditanmCi<)uibusali' 

qtia  cx  parte  onciis  fibi  iniundi  fe  ipfiim  kuarc  po« 

4 terit.PnmuigiturteiiQatrimonmm piobacclicebiic  . 

per.reAcsiqui  quidi debent  ellcoi  citccptione  uuio*’ . » 
rc5>vt  habemus  ex'  contex.c.  i.&  ibi  glin  vetb.  maiO' 
res  dc  cdiaog.de  aftin.  vbi  ci  Anr.de  Kiict.  id  obkcqa* 
uir  tl.not.  atq.-  Abb.ibium.  s.vetuhcnor.dc  Pra4>oU9.' « 
dc  vlt.ncK.ld  quoq;  fiiir  animaduciiuni  ab  cadd  gU  ia 
c.cx  I.ccris,dctdlib.  vbi  hocidc  nocauit  Aicc-Miof.  . 
dcgl.inc.mfupcr.qui  inarr.accul!poll'.  iftud  itidcvna 

♦ meme  • oes  fere cdlulentcs faiiac,  vt  in  primis  \ 

incoaf'-54-col.s.vcir.dcfi  quifpU.vol.1.  dcin  c6i.4$. 
col.i.vcrfdc  fi  quilpiain  opponit.de  in  ^U.6.col.?. 
eo.  vei.  1. pergi  jn  dx.  ex  lircns.cu  nor.  liiud  verbum 
prarcipuc.Dcc-iiicot!  uo.  vilis  diligemcr.nu.i.dcfcq. 
dc  >n  conl!o  Miu.ia.de  fcq  Mar.Soc  mconl.86.mk6. 
dc  lvq.de  nu.7i.vol.  a.dt  inconilSS.num.S.co.vol.a. 
Graui.in  c6f.a6.uu.4ii.  iluv.in  coUi44-  nu.jfa.  vol.f.  : 
& in  conf  150.1111.1  p.  vol.co.  d:  in  c6f.no.nu.7.vcrf. 
itc  cx  pTzdictis  voi4.ial!in  cof  t r ^ redemptoris  cru 
ciuxi.nu.^.vcrf  viuicciinofacit  vol.a.  6aib.inc6f6. 
coi  5. ver!  prcrcaprarruppono  nu.S.voL.i.dcincoaf. 
45.nu:5.  cul.x.veH!  capiopnmo.  detneonf  54.C0I.3. 
verf  >*.prjcniitto.co.vol.i.rarifiii  cof  5?.  col.i.nu.9. 
dc  in  conf  5 4.COI.I.&  in  conf  5 5 .coi.4.n.  ip.6c  in  cof 
J8.col.2nu.ao.volu.4dc1nconf6i.nu.jo.cu  fcq.co. 
voi.4  Afex.1n  cof  i4j.niL4.vol.x.dc  in  conf  pp.col. 
vft.vcrf.ire  fi  contradicunt.  vol-S.Cra  i.  in  conf  169. 
nu.2.vci.idcom  ^batioac.  C^pofjo  cofciuil.  1.  coL 
2.verCitc  ci  aiio»dc  mcojU.a.col«i-val4tdqiuaLau 


rcn.Sifuan.in  conf  i.tm.'/.  dc  {eq.  HippoL  in  (C6T.  ui* 
nu.17.verf  proquibusficic.Grat.inc^.a.nu.  l-3c  /4^ 
vof.a.ZaCinconf4>n.io.vol.a.  A!c.iac6f6.nu.icu 
feq  .lib.  1 .rom.  1.  Ccph.in  conf  503.04.1 6.  dc  in  conf 
540.1111.5  3.  vol.4.  Mcnoc.in  c6f  1 9pn.2p.vof.  iBcro. 
iaq.5$.nu.5.B<m.incoaf40.  nu.i6.de  auchorcunf 
matr.70.ou.3.vol4.iabancqnoq;fnTam  bona  profi 
tendu  pan  incifnauit»  vt  Bohin  tradf.  dc  tcfU.nu.97> 
Fcl.inc.i.vcr.fupergl.5-Vt  lit.non  contefta.de  in  rub.  • 
derponfcof.r.ver.4.incS  matrimoniali.quoin  loco 
ponit»9  iftud  ntfpccialepriuilegiu  matTtinoniiJbiq; 
concludit  in  Cftufishmoi  matrimonialibOs  noAifn* 
ccre tcftcscfic  fimplicircr idoneos, fcd requiri.  q>  lint 
omni  exceptione  niaiorcs.idSscftrDcc.in  c.  vcnic^ 
il  1.0U.  30.dctcftib.de  qua  relate  deapud  Couar.  iu 

4. decr.2.par.c.8.dc  a^^tid  Gabr.in  fuis  coin  mun.  coa* 
cla.ur.dctcftib. conci.  8.  conclufioncm  quoque  no 
jftram  vident  confirmare  ca.  atrcftationi.de  dcfpon. 
impub.de  c.confulta  tiond.de  fponfa. ibi»  peridoneos 
teftes.de  ibi  legitimis, de  idoneis  tcftibu$,quibus  in  lo 
cisagic  de  probando  m.itrimonio,de  ni  hi  iominus  ce 
quimimir  teftcs idonei , qui  funt, qn  nulla  exceptio* 
ne pofTunt rcpelli.fcftcgl. in ca. t.dcteftib  dc  m /.itd 
verborum,  lnftit.de  inuril.ftipu.quasgfolasfcquituc 
Corfer.in  fing.invcrb  intcgcr.de  Abb.iod.c.r.nu.5»  * 
dccofang.de  affi.de  nonuMi  alii  fupra  relari  feribdtes. 

EosaQr  nunc  voco  tcftcsfomai  exceptione  ina- 
iorestde  omnino  idoneos,  qbus  nihilopponi  p6t,  ve 
animaduciiit  M ir.Soc.in  d.c6(.S6.nu.i  B.vol.a.  dc  in 
coof  ix-nu.8.  vol.  codd,dc  habemus  ab  aliis  ab  code 
ibide  addud!lis,qui ' communem  feribendum  fenten 
tiSeftcatfirmat»  deidtn  primis  edprobaeex  pcruulga 
ta,  * communi  confcnhi  fcribcnrium  recepta glo.in 
d.S.irem  verborum,  fiipcr  verf  idoneos.Inftit.  de  io* 
util.ftipul.ad  idem  rcrpoadiclafin  d.conf  rjj.nu.j. 
vcrrvndcdmo  facir.vol  .i. 

ConrAhanc  conclulionctvrgctadmodumcoa» 
texun  c fupcrco.if  fecundo  dc  teftib.vbi  ad  proban- 
dum matrimonium  admittunt  muticics,  vtibinor^ 
Abb.fub  nu.2.vcrf  fecundum  ^ lufficiant  mulieres» 
quod  quidem  comprobat  Conar,  in  4>  dccrc.i.par.c. 

x.fub  nii.8.  verf  nam  in  hac.  dc  refert  * com  mu  • 
jKmenccx  menccSoc.iun.in  coafx9.CQl.i.vol.s.dc 
incoaf  j i.nu.i ;.  eod.vol. 

Quinimo  data  paritate  admittuntur  t nedum  fiin* 
pliater  mulieres , fcd  et  cum  qualitate  inatcmitatis» 
vt  noftri  dicunt» vcl  confanguinicatis,  vt  probat  con  • 
fcxorgum.lumptoa  contrario  lenfumd.c.lupcrco. 
dc  in  c. videt. { 5.  q.6.  dc  in  ca.  videtui  qui  matr.acciif 
poli!  dc  quo  late  Mif.  in  liro  reper.  in  verf  telles  ido* 
Bei.idcni  probant  Alcia.de  pr^lumpr.c^.i.pra-fum. 
Iccunda.nu.4-cutn  icquen.  Arcnn.m  conf  1 j.  dc  op* 
cime  Parif  in  conJ!5  5.nu».z.  de  loconf  57Colum.i. 
volum.4.dc  alios  adducit  Couar.  vbi  fiipra,ibi,,lmol. 
dc  parcrucs.hoc  idd  tenuerunt  Domini  Rot.  vt  apud  « 
Crefeeu.  in  dccif  io.iib.a.  nondum  typis  tradita.vbi , 
dc  *communi,dcmlulommus  mulieres  nd  funt  om* 
ni  exceptione  maiores  ob  fextu  fragUicaicm » dc  vt 
plurimum  rcpclluntura  tcftincando^c.femiSfVeff.ie* 
ftcsdc  veibor.lignific.  • > 

£tq>niagisciltncdum  admitturHprfoemimtt  in 
prob.!  udo  inarrimomo , verum  ct  in  diftotucado,  vt 
ad  ideftconrcx.in  d.c.vr  nobis, qui  matr.accuf.pofU 
ibi,vtriuiq:  fexus»  dc  rradidit  Abb.  in  d.c.lupcrea  in 

5. notab.ad  idem  rndic  Socy.mn  in  d.coof. j 1.  nu>  18. 
hoc  cc  confirmat  Couar.vbi  fupra»  io  4.rcilicct  dccr. ' 
a.par.c.8.  jf.  la.lub  nu.8.  verf  nam  in  hac  de  iicce  tcx. 
in  d.  c.  vf  nobis,  videatur  tamummodo  habcrciocfi 
in  probando  gradu  conUnguinitatis  per  illa  verba 
quoniam  vnulquiiquc  luam  genealogiam,  dcc.noa 
aurem  confenium  matrimoaihumcnin  fine  genera 
t im  loquitur>ut  cft  mdete ; de  oblirma  t ibidem  glo.in 
uaf  lauct  NccuimfaQr»fiqui3iUud  nobis^ifciat» 

cauXam 
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caufam  fdlictt  matrimonialem  cflc  «rauem)&  ^qiii 
parari  criminali»vt  patTim  fknfcrcDodorcs.  ob  cam 
p tantummodo  caufam dicitur  «anis, fvt  non  poific 
dcfcrtiiuxmin  dcfcdlum  probationis, fccusaliadc 
caufa,vtnot.Dcc.in  confl  16j.fubnu7.vcrf.  nonob- 
jo  ftat , «p  cau&  matrimonialis.  Nec  illa  c6paratio  f dc 
criminali  ad  matrimonialem  vf  vera, per  tcxt.in|d.c. 
vf  nobis.qni  matrim.accuf.pof.in  fi.cimis  verba  funt 
h*c : vero  legitur,  pater  non  recipiat  in  caula  lilii, 

nec  filius  in  caufa  patris,in  criminalibus  caulis, & eo 
traftibus  vcrficftjin  matrimonio  vtroconiungendo 
&difiungcndo,cx  ipfiusconiugij  prcrogatiuaA  q* 
fauorabilis  rescft,c6gi  iic  adminitur.  ex  quibus  clare 
elignofdtur  minime  redpicndain  elTc  com  paratio- 
nem, vt  latius  profcquitDcc.in  d.cof  16  j.nu.7.i  qua 
quidem  opinionencc  dilTcntit  Socin.iun.  in  conf.29- 
fub  nu.9.  vol.2.  innuens  nu.  lo.  ^quiparationi  proce- 
dere gratia  iufi  fupplctorij,vt  & voluit  Feli. in  d.c.  in 
Jitcris.fubnu.d.vcrl.fcdhic  aduerte.  deteftib.  vbi  di- 
cibilium tex.qui  n6  admittit  familiares,  loqui  in  ca- 
fu  fpcciali>idcft,reuocarionis,  vel  rctradat-.onis  ma- 
trimonii .in  quo  propter  leges  canonicas  dicituragi 
dc  re  maximi  momenti , & fic  ponderat  graimatcm 
caufx  matrimonialis , quando  agitur  dc  dilfolucndo 
matrimonio, non  autem  probando. 

* Verum  cnimucro  eu  videatur  “ c6i  coicnfu  iftud 
inter  nofiros  cflc  confirmatu, nempe  tcftcs  in  difiiin- 
■gendo  matrimonio  defiderari  omni  exceptione  ma- 
•*iores,prourit  dc  magis  *'  coi  atteftac  Gabr.in  conci, 
xj  8. fub  nu.  5. deteftib.  fidere  dilbndionis  t hoc  pado 
has  inter  fc  opiniones  conciliarem , g>  aut  marriino- 
nium  habet  vrgentes  praefumptiones,  & tunc  contra 
inatrimoniQ  non  admittunneftes,  qui  nolint  omni 
exceptione  raaiorcsiVt  probat  ex  contcx.c.i.  dccon- 
fang.fic  atfin.d.c.in  litctis.de  tcft.  qbuscotcxtlb.inni- 
tunturoSs  illi,qui  ab  aftitmarc  opinione  ftetere : nec 
!%  2 hoc  cui^  miru  videri  debet:  nam  qn  agitur  f dc  pro- 
bandoaliquid,q>  habetpra5lumptione  cotra  fe,requi 
tunturpra;mmptioncscl.itiorcs,vt  no.inc.  quia  veri- 
fimile.  dc  pratlumpt.  & ibi  Abli.  tiu.2. 6c  refert  Deci, 
in  d.cof.  16  { .fub  nu.7.vcrl‘.  z.  tndetur,  & multos  ihos 
congerit  Crau.  in  conf.  lyS.liib  nu.}.  &inconf.i34. 
nu.  IO.  & optimi  in  conf.56.  nu.  1 1.  in  cof.7  j.  nu.  1 2. 
-&  in  conf  i jp.nu.  1 j .licuti  ccontra  habenti  praefurn- 
ia ptioiicm  pro  fc  fuificiunt  f probationes  IcQlores,  vt 

idemtcft.itnrCrau.ind.couf.7J.nu.i2. 

At  in  cafud.c.i.  maxima  vrgcbatr.itio repellendi 
tcftcs  non  omni  exceptione  maiores,  matrimonium 
etenim  erat  conrradu  ,&  corpora coniundionefir- 
matum.ideoq;  non  erat  ira  facili  recedendo  ab  ipfo 
■matrimonio, (cd  probationes  debebant  elTcomni  ex 
ceptionc  maiorcs.Haiti  it  crt  dicondu,  dc  d.c.in  lirc- 
ris.dcteftib.  vbi  ille  nobilisquandifibiinvxorcritc 
coniunxCrat , & eu  ea  in  domO’feri  per  dieptennium 
habit^erati'  Se  poftea  nitebar  barc  impcdimcnrO 
affinitatis,  merito  ih  hmoi  cafibus  no  funt  Ita  facile, 

• & finefvllodcledu  adinittdidioCsrtftcs.ficctconQ 
ricrauit  authotaddirio-ad  Ahb.in  d^.in  literis,  prope 
fin.  verf-^  ad  id.qBinimomatrimonio  contrad^'& 
coniundionc  corporu  ftabilito,  no  admittunt  tclfes 

^ad  probandum  diifenlum,ei(ifamafinr,&  iriuhoru 

• familiarifaribus  confpicui,  vtcolligiturcx  contex.t. 
^ infiiper.qui  maniaccuf  pofl‘.adc6  fauorabtie  cft  tria 

trimoniO  • vt  potiuspatienter  ferarut  aliquos  comta 
. -^4tatuta  horiiinum  thmitrere  copulatos,  qu4m  coluh- 

&oslegirim^contr»ftattita  Domini  feparari,  vtlw- 
•icitumeftinc.licctcxquadamanfi.dcteftib.  ^ 

14  Aut  non  habet pratlumprionanlt^^el  rationes  vr- 
't  genccsprofc,&  tunc  admittuntur  tcftcs,  qui  non  lint 
omni  exceptione  irialores,  &pK>ccdeict  communis 
^ contraria  opinio.  > ' i-' 

Caeterum  fi  ageretur  de  probando  matrimofnlo,vt 
y quid  in  hac  coatiQuafia  feritis  Ubere  j^ofetam. 
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15  non  recederet  ab  illa  opinione  negante,  nempe  no 
requiri  tcftcs  omni  exceptione  maiores  in  probando 
matrimonio,  pcrillQ  rcx.d.c.  fupco.il  2.  cfe  tcftib.dc 
per  alia  fuperius  adduda,  & pp  maxima  fauoris^ro- 
rogaiiu5,qua  potitur  matriinoniu,vt  habemus  ex  d. 

c. vf.qui  matr.accuf.pof  5c  in  d.c.licet  exquada.in  fi. 
dc  tcfta.  tuin  maxime  eu  non  habeainuscontcxtuin 
hinoi  qualitafg  requirentcm.non  enim  rex.  in  c.cou 
fultarionc.de  fponfal.dc  in  c.artcftarioni.dcdcfpon. 
impub.  id  prob3r,  eu  ranmmmodo  dc  teftib.  idoneis 
faciant  mentione , & tcftis  idoneus  plurimii  diftet  .1 
tcfteomni  exceptione  maiori,  vt  alVcruitFcl.  in  rub. 
dc  fponf  C0I.5.  verf.  quarto  in  c.ifu  matrimoniali.  Se. 
referendo  fequirurSoc.iun.inconllgS.  fub  nu.s.vol. 

2.  & egregie  .-.d  id  fcripfit  Petr.  Monc.id.  in  addit,  ad 
Cror.rrad.de  teftib.parf.p.nii.}95,pr*tcrquat%quod 
fi  confideremus  tcx.in  d.c.  conliilrarioni.  neque  ctia 
ibidem  caur tur  tcftcs  idoneos  requiri . probaucrat  ■# 

crenim  fponlus  legitimis  & idoneis  teftibiisconlcn- 
fum , quibus  merito  non  debebat  piaaialcrc  fimpicx 
mulicrisairemo;nec  rede  quisita  ratiocinando  col- 
Iigct,illc  adduxit  tcftcs  idoneos  in  liia  c5,crg6m  om 
nibus  caufis  tales  deduci  debenr,  nec  fufficict  ordina 

ria  probatio.cade  rnfio  p6r  afferri  ad  alterum  tcx.in 

d. c.artcfta  tioni.de  dcfponf  impub.  iuucniscniin  ille 
ptob.iuit  minore  aetatem  nonlccuta  corporu  vene- 
ream  coniundionc,  atqidilccffum  abipfa  muliere 
ante  legitima  arra  te.  illa  vero  nitebat  probare  cofen- 
fimi  ,&  ideo  inquit  rex.  q»  probet  per  idoneos  tcftcs, 
qnion  cft  miru  pppiarlumptionem  vrgentiflimam, 
confcnfuin,&  marrimonium.vrcx  hispatct,quxlli' 
pradiximusin  priori  membro  dillindionisconcilia 
tionis  illius  opinionis  conrrarix.(Sc  vrliancc.indera 
tionSconfidcraflcDcc.in  d.conf.i6}.fubnu.7.  verf  '■ 
fecundo  rndcmr.prctcrgqjhic  tcx.  licuti  & primus 
loquiturdc  teftc  idoneo,  non  aut  de  omni  exceptio- 
ne maiorc,dc  li  tcftis  idoneus  diceretur,  qui  cft  omni 
exceptione  maior,  in  qualibet  c5  tales  requirerentur 

eu  habcamustcx.in  e.  1. deteftib.  qui  nullo fadodi- 
•fcrimincinomni  ea  requirit  tcftem  idoncu.qucmad 
modii  nec  mea  quidc  InTahuicaducrlaturgl.ind.e. 
in  literis,  dc  teftib.  ad  § omnes  ranquam  ad  laaam, 
vt  aiunt, anchoram  cofugiunr, cuius  verba  funt  harc.- 
Nota  in  matrimonio  feparando  praecipue  rcftescflc 
admittendos  qui  lintprobatar  vit^Sc  opinionismain 
licet  illud  vctbu  prccipuc.implicct  & idc  imputet  in 
cafu  contrario , vt  loquutus  cft  A lex.  dc  N cuo  inter 
conf  matri,  c6fj5.nu.jj.  per  gl.in  caudicis,  dcclcd. 

&in  c.ad  abolendam,  dc  fil.prcsbj^t.  atMincn  illa  gl. 
non  loquiturdc  verbo,  praecipue,  (cd  dc , maxime.  Se 
idemmet  verbum,  praecipue,  habet  eria  fignificario- 
nem , Se  apud  probatos  aurhorcslblcc  accipi  pro  (in- 
gularitcr,lpecialiter,6c  fiinilibus,vt  prccipuum  mu- 
nus,prxeipua  cura,  & id  genus  alijs.  Vnde  verba  glo. 
non  probant  (cribentium  fniam,dum  illius  aurhori- 
tate  fc  tueri  voluntnam  debet  imclligi,quod  cft  pre- 
ci puum,&  fingulare.qn  agimr  dc  m.arrimoiiio  (epa- 
randotcftcspr(^ara:vitc,&opinionisadmittcndos, 
nec  vtiqucrc^e Colligitur, ereoSc  in  probando.imb 
videremr  dicendum,  lihoccftprxcipml  iiunatriino 
nioinfringcndo,crgo  non  procedit  in  illo  probado. 

^ interpretationem  dc  illud  adiuiiar , q>  regula  debet 
ptxcedercexceptioncnTifiue  ampliatione,  cum  exee 
ptio,fiuc  ampliarioipiam  fegula  declaret , vr  videre 
eftcxcdgeftisa  Dcc.in  l.i. ff.de  reg.iur.at  in  cafu  hu- 
ius gl.regula  generalis  no  ,pccdir,  Icd  nec  in  ipfo  tcx. 
loquitcniin  ibi  tantum  modddc  (eparSdo  m.itrimb 
nio.quarcillud  verbii  i pr.Tcipue,  non  p6t  implicare 
catiimdc probado  matrimonio , qa  dciplb  nulla  cft 
feCta  mentio, faltein  generaliter , prout  fit  inc.  licet 
ex  fufccpto.de  tbrocop.  & in  l.vlf;G.dchi<?,qui  vch. 
a;fat.impcr.&  ind.c.licct.df,  q>  imperrJtcslittrasfif-^' 
ipcr  rebus  ,6ofic  generaliter  (ubdirpoftCarpi^ipHe^ 
IoJipbiMaftardi,vot.z,  Bb  2 qux 
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qu*  fotfi  fccuUrc  cStingunt,  & fic  imphcat  pa  illud 
vccbfi;ptaecipuc.idcin  in  cafud.l.vli.  vbi  dcxtatc  gc- 
ncralitendc  denique prxeipue  in fubftiiutionc.  At  in 
cafu.dc.in  literis  cauctur  tantumodo,  vt  in  diflblu6- 
do  matrimonio  fiiit  tcftcs  bonx  vitx,&  opinionis, & 
gl .illud  notat.inquicns  nota  in  matrimonio  fepaiSdo 
pcipuctcftesadmifcndos,  qui  fint  bonae  virx,&  opi- 
nionis,& fic  folu  tclpicif , quado  agitur  de  matrimo- 
nio difoluendo, veru  fi  text.vel  glo.pofuiflct  genera- 
lem regula  in  caufa  matrimoniali : nSpe  admittedos 
' teftcs  huiufmodi,&  de  hinedixiflet » & peipue  in  dif- 

foluedo  matrimonio,  vtique  forralfis  implicaret  ctia, 
& qUado  agitur  de  prob3do,  fcd  vt  patet  ex  tcx.  & ip- 
fa  glo-in  cof.  1 5 2.nu.44.vol.a.id  tantummodo  habet 
Jocujcum  agitur  de  improbando  matriinonio.Qmd 
plura^hoc  idem  tu  aperte, vt  mihi  videtur , quod  fei- 

I1cetglo.primainconfi.237-inc6fi.io7.nu.57.  vol.x. 

•:  ad  cafum  diffolucdi  matrimonii  fcreftxingat  ex  ciul- 

dem  ratione  colligi  potcft.vt  nihil  fuprapolfii.inquit 

cnim,quia'tolerabiliuscftaliquoscotraftatuta  horni 

num  dimittere  copulatos,  quam  coiundos  legitime 
contra  fta tutum  domini  fcparari,cap.  licet  ex  quada 
de  tclhbus,&  fic  innuit,quod  ad  probandu  niauimo- 
nium  non  requiramur  probationes  exada: , eo  po- 
tius feratur  di  mittere  copulaios,quam  illos  feparare, 

quia  grauior  tunc  eft  caufa  marrimoniaIis,quado  agi 

turde  Icparationc,  quam  eu  de  probatione,  nam  tue 
eft  fauorabilis.  nulli  ergo  niirfi  videri  debet,  fi  requi- 
rantur probationes  exad®,quado  agitur  de  diflbluc- 
do,non  cum  de  comprobando,  nam  quos  Deuscon- 
iunxit,homo  no  feparct.  primo  n-rinquc  cafu  diciuir 
t caulagrauiSjVtmododiximus. ■&  maxime  id  notat 

Fclyn.in  did.cap.in  literis.num.6.vctfic.fcd  hxc  ad- 
uerte-  huc  accedit,  quod  fi  rede  infpiciamur  verba 
tcx.de  glo.ind  cap.in  literis,  nec  probant  in  diflbluc- 
do  matrimonio  requiri  tcftcs  omni  exceptione  inaio 
Tes,icd  duiuaxat  probat®  vitx.dc  opinionisiqux  qui- 

dcqualit.ts  quatopere  diftet  ab  illa  , omni  cxacpfio- 
nc  maiores, egregie  obleriiaiiit  Per.de  Monca.  m ad- 
dit.ad  Crot.in  tr.'ic.dc  tCilibo-s  par.9.nu.i9S-ad,9Ctia 
CDfcrunc,qucanimaducrialuntab  Akia.iu  trad.prg 
fiimp.regul./.prcsup.a.nu.io.ncccgo  Iblusid  fcnt,p, 
quod  fcilicet , vbi  agiiur  de  probando  matrimonio 
no  requirant  tcftcs  omni  exceptione  maiorcs.in  hac 
enim  dclccndit  fmain,vkDcc.in  conf  1 dl-nu.  i j .quo 
in  loco pofito difcriminc  inter  matfimoniu  coiura- 
hci;dura,&  diflblucndum  , illud  aperte  concludit, vt 
cum  tradatur  de  ^bationc  matrimonij  limpliciter  , 
ora.naria  luificiat  prob.ano:  nec  requiratur  extraot- 
dinana,quiain  matrimonio  foluscolcnlus-fatiscftj 
hoc  ulemmet  reperiit,  in  conl'.i42aiu.  t. volens  ea , q 
contra  ul  Ibicnt  atfcrri,pi®cipue.c.  i.dccoiilauguiw. 
& ariinit.libi locum  vcndicart,vbi  aguurad  Icpara- 
' lioncm,  nam  cum  matrimoniun>iam  coiutadu  fit, 
de  corporum  vencrca  coiundionc  confinnatuiUrOo 
eft  iu  leniter  ab  eo  recedendum , propter  icaudjila, 
qu®  ex  eo  oriri  poflciu , de  propterca  tcftcs  digniores 
debere  adhiberi,  no  fic  cofidetari  poteft  in  matrimo- 
ntDprobando,iDquondtancusUaor,nec(ancu  vet- 
&tur  pr®iudicium,vr  in  matri monioiamcotrado, 
de  coiumato.  eandem  fententiamcoprobatSoc.iun. 
ip  c6fi.29.c1  rea  prtefentem  c6fuUationc.nu.8.&  Icq. 
yerf-no  obftant  allegata,  vol.2.  vbi  *c6muncmdicic 
idemienfit  tran.Arct.inc6r.17.  nu.pott.27.hoc  idi 
V oluere  Cepol-in  conf.  ciui.  ?•  coi.  3 . verf  dequod  in 
cauta  ma1nmoniali.Alex.1nc6f.146.in caufa, delite. 
nu.27.vcrl.ncc  obftat,fi  aliquis,  hb.5.  Z^af.in  confi.2. 
iru-jo.  vpl.2.dc  in  conf.i.nu.  lo.co.yol.x, 
Vctuimamcn  quoniam  libarium  hoininu  volfi* 
^tes, de  ihidu,in  eorum  gr4tia,qui  volunt  in  prob$- 
do  mauimonio  requiri  tcftcs  omni  exceptione  maio 
16  res  pnori  ioco  c6clufiond  ampiubimus,t  vt  nedum 
au  maeaiupnii  probatumem  ceAcs^ciTc  debeat  omoi 


exceptione  maiores  veru  ctia  ad  hocjvt  probent  ,eft 
ncceire,v]uod  articuletur, de  probetur  ifta  qualiras,ip- 
fos  fcilicet  clTc  omni  exceptione  maiores, quia  iftud ,. 
eftrequiiitum  ptarcipuum  ad  teftcs, de  ad  qualitatem 
proba tiouis,  cum  hoc  fit  fundamentum  intentionis 
agentis, de  prc^ucentistcftcs,ahoqui  improbata  red-^ 
dcrcturciusintcntio,vt  colligere  eft  ex  contcx.l.cuin 
adu.fif.de  neg.geft.  & ita  docuit  egregie  Ang.in  1.  t. 
§.fi  quis  ncget.n.qucmadmodnm  tcftam.  ape.  cuius 

* pronunciatiauthorfuitBart. ibidem  que 'commu- 
niter Dodores  lequuntur,vt  tcftatuscft  Grat.in  c6fi. 
a.nq.  3 5.1ib.2.quo  in  loco  refert,  Bartolum  admonc- 
reibi  aduocaros,vt  cauti  fint  infadenda  probatione 
filiationis  teftium  :condcm  fcntcntiam'c6fulcndo  fe 
quutus  eft  Alcx.in  c6fi.44-nu.2.1ib.2.  cui  acceftit  laf. 
in  c6fil.  1 5 3.coIum.7.nu.5.vcrfic.dcciinQtcrtioc6tu 
iftos  tcftcs.volum.z.  vbi  hoc  diduin  lingulare,  in- 
figne  ccnfct.hoc  idem  tenet  Holand.  a Vall.in  cofi. 
3.num.56.volum.i. 

17  Ab  hoc  rame  fcnfu  f declinare  videtur  I mo.  in  d J. 

\ .§.fi  quis  ncgcr.tf.qucmadmodu  tcftam.apc.dum  dt 
ftinguinan  lex  requirat  teftcs  optim^  opinionis  in  iu 
premo  gradu,  vt  tunc  fcilicet  ea  qualitasprobada  fit, 
quod  fi  defideret  qualitate  bonz opinionis  fimplici- 
ter, non  Iit  nccdTcqualitatcm  hanc  procedere . 

1 S Sed  cotra  Imo.  t itat  Cornc.in  confi.  151-  circa  fi-% 
ncm.volum.  i.dc  incoafi.7S.colu.4.poftmediu.vcrf. . 
omiito,quod  teftis.voluin.7.  vbi  voluit,  quod  quado 
in  tcftc  requiritur  qualitas, quod  fitpetfonahoncfta*  < 
de  fide  digna  etiam  in  politiuo  gradu , illa  debear  ^p- 
bari.cui  adhxrct  Crauet.in  trad.de  antiquit.tcmpor. 
i.par.fedquanrimr.^  nu.78.  vfque  ad  nu-  4^*  qui  alios 
idem  aftitmantes 'cirat . 

19  Pofteriori  loco  coclufioncm  t ampliabis, vthuiuf- 
modi  tcftcsctia  tcnc.antur  iurare,  vfque  adeo,  vt  nec 
partes polfinttalc  iur.ii3cntnm  remiuctc,vtobfcrua- 
uit  glo.in  cap.tuis.de  tcftibus,  ^ ibi  Abb.Qiiod  tamS  ^ 
iiuctligendum  ui,  nifi  agatur  de  cofirmanilo  matri  •' 
iDonio  : qui.tuacaiu partes polfum remittere lUta- 
inentu  partibus, V t tiadidere  Abb.d  Fcl-in  d.c.iuis,vt 
etid  placuit  bpc.in  tit.  de  teile.§.  vlt.verf.de  no-  quod 
non  valet, lectis  eft,  quoad  diftblucdutn  marimoniu: 
quia  mnereinuD  116  poteft  pa  partes  iutametum,  vt 
babcTurex  addudis  per  Albc.de  Malet.i.n  tradatde 
reft.capit.7.  num.  75.  deita  communirer  * tenod  aiTc- . 
ritioan.  Cro.intrad.de  tcftib.y.par.num.  172.  verf 
fallit  tamen. 

Primo  loco  tibi  nunc  erit  limitdda  eadem  c6clu- 

20  fio , vt  locum  fibi  non  vcndicct  in  mediatore , t fiue 
proxeneta, qui  licet  aliasnon  fit  tcftisomni  exceptio 
ne  maior  , tamen  pro  matrimonioccnfcmridoncus 
teftis,  vcdceifuni  reliquit  Per.  Beniuten.  in  dccif 

in  caufa  vcrtcncc.  poft.nu.3.&  leq.  idpm  voluit  Rui. 
in  confii.74.  reuocatur.  nu-7.  vol-4.  ex  rationibusibi 
per  cum  addudis,  & Mar.  Soc.iua.in  conii. xy.  circa 
pixfenteih.nu.  td.cum  fcq.vol.2. 

2 1 Ab  his  umen  cUuentire  videtur  f Batba.  ip  confi. 
45.1cribiturhclii0im^nu.i(5.&fcqucn.yi9rfip  modo 
dcduccndoKVQlum.i . icd  de  hac  iciios  in  conclufip. 

jBroxencta..  . 

22  SccundoLi9utarcpoteris,tvtcouclufiovcranon 
.^ttn  matrimonio  Nobilium,  MagnatQA  Priocipu. 

in  his  enim  matrimonium  no  proibatur  per  teftcsdcd 
rcquiirun  fcriptura,vt  docuit  j^d.in  rub.  dcnefccip. 

. nu.2.qqi  ad  hoc  citat  tcx.  in  andx.maximi$.C.dc  ic^ 
de  idemtradiditMatfi.in  rub.C.de  ptob,  numax. . 

23  Tertio  velim  limites,  vjt  non  procedattin  pared- 
busviriulque  lcxus.  hi  enim  ,licct»Udsnon  fintidqr 
nci  tcftcsptofilijs,vtl.patcie»,&.ibi  CyrtiVctfi.  iuxta 
legeiftain.C.de  teftibas,  tainS  in  caufa  maniiuonu* 
li  profilio,vcl  filia,cfcponacpoftunt,vtfancitumcft 
io  c.vidxuur,q(ft  m.atrimo.accttf  pof.de  habemus  a gl. 
io  (.iMpeodi  ^40  ViHfiibiuuQ,  pater,  de  mater.vbi  it 

HofU. 
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Hofticn.in  prin.Sc  ibi  But.coi.i.in  fi.verf.  folutio,  di- 
cit  glo.vbiit  Abb,nu.s.dcrcftib.3c  vna  incnrc  ^ ocs 
id  (cnilflc  fcribetes  afiirmauic  Bcctr.iaconr.  209.nu. 
-x.vol.2.atq'Zaf.incoitr.3.nu.4;.  vctf.rurfusdiliicul- 
tatcm-vol.2.&  in  conf.9-nu.3  .vol.  1 . & in  con(l4.  nu, 
iS.verf.tamcn  in  caufa  inatrimoniall.co.vol.z.reipu 
dit  etiam  Dcc.in  d.conf.  1 6 j.col.pcn. vcrf.fcd  ad  hoc 
refpondccur.quibus  adlixrct  Parif.iu  conf  5 5.vola8. 
&fcq.vol.4- 

^ Qiipd&proccdiitinquocanqucalioconmnfto, 
* vt  dixitglo.  I.  in  d,cap.rupcc  eo.vcrlXolutio.&  * coni 
munem  icribcmiumcBeiaitcntiam  cA  ccAatus  Bcc 
tran.in  d.  conf.299.  num.  1 .vol. 2.  & ita  etiam  refpon- 
ditSoci.iun.ind.conr.29.num.i  i.&  Icq.volum.a.jc 
Aufirer.in  additi0.ad4.dcdf.  Capcl.Thol.vccQ.iccni 
admittuntur.^ 

aj  lAud  velim  declares*  vt  veram  fit,  t nifi  conftarct 

S arentes,  & aliosconiundos  maedibili  ardere  ddi' 
erio,vt  matrimonium)rupcr  quo  deponunt,  optat  Q 
finem  confcqucrctur  tunc  etenim  vtifufpcdin6cf- 
ientaedpiendi  inceAcs,rtaadmonuitFci.in  d.c  fup 
to.col-pcn.in  fi.verf  fcd  vbi.de  tcllib.  & quainplures 
ex  conuilcntibus  in  contingentia  fadi  rclpondetur, 
Vt  Alc.ind.conf  15  j.col.  J.in  prin.vcr(‘tn  illud  veru, 
lib.  j.  Parif  in  cof.s  5-nu.j4-  verf  quid  modo.  V0I4.& 
Dec.in  d.conf  j 1 o.  col.i  .verf  n.-un  primo  KpeUitur. 
ad  Id  m temperare  poteris,  fvt  locum  fibi  no  vendi* 
cct,  fi  parentes  & contundi  prsdidi  fint  admodum 
vitx  integri, & honefiz  petfonxmam  ob  vite  probita 
tem  non  debent  repelli  i tcAimoniopcrhibfdo  pro 
fUijsin  caufa  macrimoni.i]i,vc  monuit  lafin  conf  2. 
verfquod  fiquifpiain.nu.iS.vol.a. 
xj  Secundo  declares  hanc  tertiam  limitationem,!  vt 
vera  non  fit , fi  probatum  erit  muliere  fuifle  carnaii- 
tcr cognita:  nam  quia  eocaiii  agirurde  miuria  illata 
toti  famitis,  tcAimonium  coniundoru  admitti  non 
debet, fic  declarauit  Dee.  in  c6f  t ^ 3. coi. 2.  verf  tertio 
confidcrandu.dc  Parifmconf  5S.nu.15.  & clarius  in 
conf  59.nu.25.vcrr.6c  idem  voIuit.vol.4-6c  idem  di- 
cere debemus,  fi  alia  dcca  mulieri  infamia  inureret: 
nam  6c  fi  non  ptobaremr  carnaiiccr  cognita , tamen 
hoccafu  ratione  communis iniuri/g,parcntcs,6c  con- 
iundi  non  dTcnc  tclles  animittcndi,,vt  idem  Parif  re 
fpondit in  d.conf  5 s.nu.3-5.vcrfprour&  fortius. vol. 
4.6C  Zafinconf4.nu.24.vcr.  prout  etiam,  vol.  2.6c  in 
Conl.;.num.47.  verf.  tertio,  prrdida  comprobantur. 
Voium.2.dc  V critaic  tamen  huius  terrix  iiniitacionis 
confulasGabricl.  coinmu.concluf.  libro  i.concluf 
9.pcr  tor.tit.de  tdbbus.  quo  in  loco  vberrime  exami 
natmatcriain  hanc, 6catfcrt ibidem  quaroplurcs li- 
mitationes, 6c  declarationes,  qux  hic  non  lunc  tran- 
feribendx. 

a8  Quarto  limita  conciufionc  non  procedere  finfa* 
miliaribus bonx  vocis, 6c  probat^  virar.nalicct regu- 
lariter non  fine  omni  exceptione  maiorcsi6c  non  ad- 
mittantur , tn  concurrente  huiufmodt  qualitate  ad- 
mittunt,6c  probant,  extatad  hoc  conrcx.in  d.c.irili- 
tens  dcceAib.9  6c  no. Alcx.a  Scala  inter  conf.matri. 
conf57.nu.j.  vbi  inuchitut  in  procuratores  imperi- 
tos, qui  abfque  aliquo  difcriminerepciiunc  famulos 
^tcfiimonio.  perinde  quali  nonfintad  hoc  idonei, 
& nihilominus  fi  vitx  (int  integri  admittuntur, per  ii 
Ium  tcx.in  c-in  literis,  quem  fequuti  fune  Bal.  ibid.de 
inf  2.C.dc  tclli.dc  Ro.in  conf  420. 6c  plurimos  alios 
more  fuo  adducit  Gab.in  d.concl.  1 o.nu.  1 9. 

29  Quinto  limitabis,  tqn  ageretur  dc  matrimonio 
clamfadoinatunc  admitiunturtcllcsaliasinhabi- 
lcs,&  non icquirutur omni  exceptione  maiores,  ira 
confuiendomdit  Alcx.in  conf  1 56.vifoproccllu  in- 
ter Apollonia.  nu.  10. verf  pollet  er  rndeti.  lib.  5.  idS 
^bauit  Dcc.in  &pe  allegato  cof  i6  ;.nu.  1 ^ver.quar 
ro  pot  etiam  rclpodcci.  6c  in  conf  j.  vifis  & diicullis, 
iuli,  y e ctia  tetuUt  AIc.in  crad-pra^umptio.[cgu.pri- 
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ma,prxfump.J9.nu.5.quod  nec  fituir  Arc.incSf  2 V 

30  nu.i  7.  nec  mirfi ; in  matrimoniis  enim  f clam  facit* 
folenr  contrahentes  adhibere  tcftcs  amidirimosr6c 
quibus  plurimum  fidunr,  non  cfle  matrimonium  in- 
tcmpclliimm  mapifcftaturos,  vrconfiderauit  Mar. 
Carat.imelrconfmatt.Iconfi6.nu.to. 

3 » Huic Inlxtrcpugnar Rui.  inconf  i49.nu.32.vof, 
5.&  in  conf  1 50.nu.19.c0.  vol. 5.  catidem  confirmat' 
fibi  contrarius  Alcx.in  conf  143.C0I.1.&  a.lib.  2.& 
in  conf  9p.  nu.  1 1.  lib.  J.  vbi  exprclsc  loquitur  dc  m.i- 
trimonio  clandeftino.  hxc  quoque  placuit  Cxph.iii 
conf384col.i.&inconf82.nu.44.  cufcq.ab  c.idcin 
ftetete  Didac.Couar.epir.2.par.c.8.§.  1 a.nu.2.  Bofin 
fuo  trad.crim.tit.de  oppof  cont.tcft.1n1m.97.  Rol.a 
Val.in  conf 5o.nu.  1 .&  1 2.lib.  1 .atque  Gram.  in  oof 
z6.qui  dc  hoc  fultus  loquitur  ptjr  tors 

3 2 Sexto  limita  procedere , fqil  matrimonium  cflct 
probatu  per  duos  teftes  non  omni  exceptione  maio  • 
rc«,fccus fi  pcrplurcs,5c  alix  coicdur^'  per  pfnmptjo  ^ 
nes  concnrrcrcnt.tnnc  enim  pet  teftcs.hm6i,licct  nd 
omni  exceptione  inaiorcj  probat  matrimonium,  ve 
cautu  reliquit  Barb.in  C6I.4.V0I.3. 3c  in  c6l.26.vol4- 
qucni fcquicDec.  ind.cof i63.nu.8. &Decij  limita-  . 
tionc  comprobat  Gab.in  d.concl.9.nu.6.dc  teftib. 

J 3 Huiufmodi  aut  tcftcs  f in  caula  matrimoniali  l‘uf 
ficir,g> deponant, 3cc6ueniant  inter  Ic in  facloprin-  , 
cipali,liccc  in  nonnullis, qux  illud  ipfum  fadu  circu 
ftant  inter  fc  dilfcntiat.hxc  enim  repugnanria  n6  at- 
tendit iracoluluit  Alex,  in  conf.  109.  in  fi.li.i.dc  an- 
te eu  voluit  gl.inc.dudum.in  vcrflubftantia.de  con 
uerf.coniug.6ctnc.criecc!efi.a.dec.iul.pof.  & ,ppric. 

& B.ir, ini. cos.ff.de fal.ac  Bald.iiil.i.col.pcnui.C.dc 
tcft.6c in  l.qui  InTam.pcrillum  text.  Cdc  pen.&  tn  1. 
i.ad  fi.C.fi  vnus  ex  pluub.Ck  itau  A le.ad  hxc  coliti* 
uit  in  conf  93  .in  caula  inqiii fitionis.col.4. vcr.no  ob- 
ftat  et  fi  diccrctur.co.  lib.  1.&  illud fequutuscftLaur- 
de  Pm.  intcrconf  marri.conf  7 i.num.  1 4.  & ante  cos 
hoc  idc  coptobauir  .Spec.in  tit.de  tcfta.§.  i5  dc  inter- 
roga tonis.nu.  1 7.  qui  loquitur  et  iu  fortioribus  (crini 
nis,ncmpeqn  inter  tcftcs  non  conucnirct  dcloco^ 
nam  cuinde  fadamattimoniu  polite  bis  contrahf 
dcbcnttcftcs  inter  fc  conciliari, quod  bis,  vcl  diucrfis 
in  locis  Iit  contraduin  matrimonium. 

34  Contra  tn  voluit  f lo.And.in  .iddit.ad  ipfum  Spe., 
vbi  fupra.qui  illum  reprehendit,  ip  incaute  pofucrac 
ibi  illud  lingul.arc.  & vi*  idem  Icntire  etiam  Alex,  in 
conf  1 5 j.col.^verli.Sc  potillime.lib.  5.  vbi  voluit.vc 
nedum  tcftcs  conucn ia lu  iu  lubftautia  6c  cftcdn,lcd 
edam  in  cortice  vcrboniin,  pet  lingularem  dodrini 
Ant.de  Buc.in  c.nihil  obftat.de  vero.  llg.  6c  ibt  Abb. 
idem  videtur  cflcdccifum  inCapcl.ThoI.q.;o9. 

35  Sedari  poterunt  t hx  inter  fe  dillenticnccs  opinio- 
ncs,fi  dicemus,  q>  aut  lunt  plurcs  teftes  cxaminati,(Sc 
duo  falte  funt  coccftcs  in  fado  principali, 6:  tue  lii^ 
ciut,  licet  alij  no  fint  edeordes : aut  duo  tm  tcftcs  de- 
ponctes  inter  fc  no  conuaftut,6c  tue  116  reducunt  ad 
concordia,&  hoccafu  ^cedit  opinio  loAndr.liipc- 
rius  addiida.  q qde  opinione  fcquutus  cft  ce  Tcd.de 
Scn.incof  i6».incalu  D.GriffoIx.6cidc  lo.And.in 
c.noftro.dctcft.&  Ant.de  Bur.in  c.cu  iu.de  tcft.&  re 
fetedofcquit  Alcx.in  conf  ij2.ycr.acccditqa.li.2. 

^6  Primo  limitaret  poteris  hacpoftc^iorc  opinione 
procederc,qn  ageretur  dc  infringendo  .ilio  nurriiiio 
nio  per  probauoncni  aiterius,quia  tunc  otficcrcc  illa 
tcftium  repugnantia  » fccus  autcm,quando.agcrttur 
caufa  tantummodo  matrimonii,  quia  tunc  non  ita 
grauiscxifttmatur,quiuim6  perquam  fuiorabilis.ita 
not.iple Laur.dcPin.ind.conf7l.nuin.i 5.pctdodx. 
Croc.in  trad.de  tcfti.par.4.nu.  149. 

^7  Secundo  velim  limites,  ,pccdefc,t  qntcftcscircnt  ’ 
dircdo,c6tiarij,ncpe,li  vnusdcponcrct  matriinoriiu 
contra^Qfub  imagine  crucifixfalrer  Virg.Manc;na 
tunc  no  pollent  coci  liari,  vticulit  Aie.  in  d,c6iii43. 

J^fbs  Ma/eardi,vol,  2.  B b 5 verf 
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' verr.infringitur.U.a.&huic  cA illud  Amilcdc Sufan- 
nai  Danicie  liberata  ab  infamia  fibi  irrogata  ab  il- 
lisionibus illius  fpccic  deceptis,  vnus  erum  dixerat  vi 
. difle  caAilTimam illam focminam  cum  iuucnccollo 
ejuentem  fubfchino,  alter  fub  pino : & merito  dede- 
runt poenas. vt  cx  Daniele  patet,  c.  r j.fecus  fi  depoli- 
tio efiet  diuerra,&  aliquo  modo  poflet  conciliari,  vt 
in  calmfupcxquo  coniiiluit  Laur.de  Pin.  in  d.cdr.71. 
im.i  5.  Veru  cu  dc  hoc  argumenti  genere  dc  fingula- 
titate.fvcl  teAiu  repugnantia  fuo  loco,id  eA.in  coa* 
cluf.tcAis,  fuerimus  loquuti>  ideo  illuc  tcleilorrcil- 
eiofed  intcriin  vidcdatibicritad  hocfcrtililfimacd 
cl.Gab.in  cbcl.a.de  tcAib.vbi  id  exatninat  vbcuime. 

CO^CLrs/0  AiXXlllL 

ARGVMENTVM. 

Quomodo  prsefumatur  matrimonium  per 
annuli  Tubarracionem. 

s V Af  M A R I V M. 
t Afatrttnonium prjcfumitur per  annali^barrationem. 

2 Matrimonium  non  prafumi per folam  annuli  fubarratio 

nem,niji  cum  bae prafumpttone  alia  concurrant. 

3 Matrimonium  legtUme  contrahitur faUo^velfigno. 

4 t^atrimonium  vt  per  annuli  fubarrat  tonem  probetur f 

qua  probanda  fint,&  nu.b, 

3 Afatrtmonium  non  probari  nec  induci  per  annuli  mijlio- 
ttem^um  legitima  atat  tn  contrahentibus  deejl. 

A J alium  nunc  m.itrimonii  probadi  modude- 
jnccpstranfco.qui  firper  prxlumpnoncs;  m 
j tcrquascftilladeannu|j(ubarj||ationc.tpcrilla  cin 
pfumitur  matrimoniu.tcftc  gl.in  c.vlt.dcdcfp6.imp. 
& mc.tcnor.in  ver.lubarrat.de  tc  iud.  p te-xt.in  c.no- 
ftratcs,& lc;femin?.?o.q.5.&ibi  Arch.&idcio  c-cu 
omnis,  j i.q.z.  hoc  idc  fcquuii  funt  Abb.in  rub.  C.de 
Ibon.nu.i  1 .Baib.in  c6f.6.vol.  /.Arc.  in  cof.i  ^.n.4-& 
leq.  hanc  cande  pratlumprione  inicr  carcras enume- 
rat Dcc.in  coi.  16  ;.lub  n.z.verf.J.cadc^batio.lParif. 
etiam  in  conl!6o.nu.4Z.vol.4.in  eandem dclccndcrc 
ihlain  li  quosTupra  adduximus  in  coci,  annuli  fubar 
ratio,  qb.  addimu^Pct.Albjg.inrcrcdfmatr.cof  67. 
nu.8.&  Pau.Mcrcnd.intcrcadc  conf.matr.c6f.8d.nu, 
5 i.5c  quos  adducit  Fel.in  c.illud  in  fi.de  pr?fump. 
a Hanc  conclul.  primo  loco  velim  limites,  fvt  non 
procedatj,  qn  vitra  fubarrationem  annuli  nihil  aliud 
concurret; alio  n.imq; no, pbaio illud  norv.cltlignu 
matrimonii, 1’ccundu  Abb.in  d.c.illud  n.4.&latius  in 
d.c.vtt.nu.7.de  dcrpon.impu.ciuldc  liiit  Inli  Pati.in 
d.c6(.do.n.47.cri  Icq.fiari.n.pot  ill.Uradition€  annu- 
li clTc  ficlii  a' ia  dc  cil . q ad  inducendu  inatrimoniu» 
vellaltcm  in  lignum  rponlaliorfidc  futuro, non  aut 
matrimonii  contradi, vrctconfiderauitGalca.Mal- 
uct.int.qpl.  matr.cot.Si.nu.z^.  veru  fi  probaret  prac- 
ccflTilirc  tradatQ  procuidiibioprafumcrct  raatfimo- 
niu,  vcl  fitlte  fi  fponlalia  de fiuuro>  vcl  matrimoniu 
plumctct.ij  fubarratio  cflet  fada  per  fponfum  fpon- 
Ixprafcnti.ptourpalTim  fit,  qa  tuucprxlumitur  con- 
fenfus  laitfi  tacitusrna  veiba  nOliint  ncccllaria, quini 

5 mofadojvd  fignoticgirimccontrahiiurmatriino- 
niu;5t.hiccrtcarus,fupcrquoallcgauitLap.inalleg. 
36.nu.  to.q referunt  Pariliin cof 60.  nu.49.  Dcc.in  d. 
cof.ib  3.  dc  aliitibi.ndpfcLap.  tradat  huc  articulQ  fa 

. tis  luculenter, & ab  hac  opinione  Aat  Bal.in  l.cum  tc 
vcrf.fed  ponc,anteq.  C.de  dona,  ante  nup.  q?  & ,pba  • 
**  uit  Did.in  cpir.c.4-uu.  J.par.z.vbi.dcmagis  “*c6i  opi 
mone  attcAaturfponfalia  vero  dc  luturo  pr^fumunt 
per  annulum,qn  fuiflet  milfus  Iponfc  ad  oAcndcndu 
ic  elTc  paratum  adeontrahendum)  vt  cx  his  confiat, 
. qux  allegat  Galcac.Maluct.ind-conC8j.num.z3.vci 
pnucum  verba  apta  ad  fpolaiu  Sq  tuc  p 


ilH  milfionc  annuli  Indudcplumptio  Iponfallon^  ‘ 
tm,non  .lut  marrimoni; : na  rraditio  annujiper  Ic  nS . 
eft  indiciu  alicuius contradus,fed  cx  his.qpcclTcrut ' ‘ 
cognofei  p6r,ficuc  dr  dc  arris,In Ai.  dc  contrah.cmp.’ 
in  prin.  dc  per  Abb.in  d.c.vlt.nu.7.  dc  dcfpon.iinpuL 

4 Sccud6Umitabis,dcimcliigcs,tvtn61ufficiatlim 
pliciict  probate  delatione  annuli,  fed  cActia proba- 
dum  iplam  mulierem  illum  gcAarcranq  comugad, 
feiente,  vidcntc^dc  patiCte  viro:  multas  enim  paAim 
videre  eAfoeniinasgcAantcsannulum,iicctn6  coiu 
gataSiVt  afieruic  Abb.dc  Anto.de  Bur.  in  d.c.iJlud  dc 
pfump.fic  Icquutus  cA  Parif.in  cof  Z5.nii.  jAvol.z. 

Xercio limitare  poteris  Ipcu  fibi  non  ycudicare, 

5 f cum  xtaslcgitima  ad  contrahendum  matrimoniu 

deeficc  in  contrahcnribus,ctenim  tunc  pcrillam  inif 
fionem  annuli  non  inducitur  matrimoniunn  iu  cen 
luit  Abb.in  d.c.vlr  nu.4.  ^ 

6 (^arto  limita  conclu fionem  non  clTc  vcram;f^ 
fimplicitcrannulusclTet  traditusin  manu  mulieris, 
non  aut  clfcr  fadba  immjlfio  in  digito;quoniam  tunc 
potius  ptxlii  meretur  donatio,  quam  matrimonium, 
fiuc fponlalia,  vcl  eflfet datus  annulusi  parentibus, 
iuxta  fenteuam  Aut.de  But.ind.c.  vlt.de  dclpoo.im  - 
pub.in  fi.de  ibi  Abb.  qui  raincn  aducnic  oblcruandX 
cAc  in  hoc  cafuloci  confuccudincm. 

CO^CLVS  10  eMXXV,  ' ? 

ARGVMENTVM.- 

Qua  ratione  probetur  matrimonium  ,&  er 
tradatu.Sc  cohabitatione  coniugum. 

SVMMARIVM.  . . ’ 

I Matrimonium prafumiturji vir, ^mulier,  vi  ciiuges  in 
utam /e  babeanl,tra{ient,i^  cohabitent.  Contr.nu.i. 

l Matrimonium prajumiiur per  trailatum,  iy  cqbabitaiio 
nem  fi pracejferit  verbum  de  futuro, iy  promijiio  de  coij  ^ 
trahendo . 

4 iSM atrimonium per  longam  cobabiiationtm,  idefiper  dee 

cenntum  prajumi, altas fetus. 

5 Aiatrimonium  ex  traJiatu , (J  cohabitatione prafumitier 

de  ture  ciutlijecus  canonico. 

6 JMatrtmonium  nonprafumiturex  tra£iaiu,{y  cohabita 

tione,  cum  agitur  de  retrailando  alio  matrimonio  »vtl 
ad  praittdictum  alterius  matrimonij. 

7 Matrimonium prafunei  ex  tr ablatu, p"  cohabitatione  con 

currentibus  aUjsconie£luris, 

1 iif  pi^tcrcapfumptio  matrimonii t« 
V-/ I itui  tra<Aatu,quovirdcinulicr,vtconiu- 
gcs,altcraltcru  fc  habet, veiuri  candSdomuincolen 
do, eidem  menf^  accuinbcdchdc  vnd  in  codg  Icfto  cu  - 
bando ; ita  dixerunt  vnanimiter  A bb.  Anto.de  But. 
Imo.Fcl.in  c-  illud  dc  pliimp.  & ab  hac  opinione  no 
fuitalicnusBal.de  Pcruflnt.confmatri.cof.j.nuzi. 
vbi  vult,  q>  iiduopcrlongumrps,  nempe  decennio 
tanq  vir.Sc  v.\or,(imul  habitaucrint,  pixlutnatur  ma  . 
triinomum;& filii  inde  geniti  Icgiri mi  cenlcantur. 
Bal.  fnix  accedit  lac.  Leonis  int.conf.matc.eonf.yo. 
nu.i-5c4.yt  dcfacic  Mar.Garat.intcr eadem  cof  nu- 
trim.conl.i7.num.j.dc  inrerc.idcm  Ang.de  Vbal.in 
conf.45.nu.  1 o.cii  fcq.&  Nicol.SupcMn.ibid.in  cofi. 

65  nu. Buri.latilliine  in  coni!98.  nu.7.&.fcq. 

2 Quam  tn  fententiam  improbat  f Alci.in  trad-pr? 
fnmptio.rcg.z.  pr*fumptio.5.  vbi  voluit  pcrcohabi-  . 
tationS  nedum  pixlunu  matrimoniu  , Icd  porlus  for- 
nicationem,per  c.alirer  tertia  qucfi.y.5c  in  hanc  opi- 
nionem dclccndiflc  videturHolf.dc  loan.  And.in  d. 
c.ilinddcpr^lump.quidixctcnonfuiliccrchuiuimo  ' 
di rradatu,& cohabitatione, quinimofarna viciniz  ' 
concutrcnie.idcinq'ucfcntitlo.dcImo.in d.c. illud,  ‘ 
& in  1.2.coi.9<C.dc  Icmit,  5c  aqua,  vcr.nuc  de  quinto  - 

puncto. 


De  probationib.. 

^nfie.Sc  mi.i-ff.de  probj.in  Icfi.ant.PatiCqQoqoe 
in  conC  r9.nu.9-  V0I.4.  vidctut  iunc  eandem  am^c*> 
Ai^cuti  icfacit  Alea-in  conCiro-coL /.vctC  prmer- 
ea  aleer.Ii.  5-qucm  etiam  rcfciendo  fequicuiCram-in 
conr.a6.nu.6.cum  feq. 

Concordes cfHcctc  poteris  has  inter  IcdiiTcntiCtcs 

' OfHniones.npriiuoIocopofierioicmhicnmiubiSt 

i»  dt  incciligcs  non  procedcreit qn  pr^ceflerit  vcrbfi  dc 
futuro  &piomilIto  dc  comtahendo  ,qnia  luncpct 
hoiuimodi  aAus  prxfumcrccur  mattimonium  cfle 
fequutumiVi  voluit  Ang.in  fumm-in  vetf.  matiimo- 
Dia  iS-a-nu.d.Qidc  placuit  Cram -in  d.coaf.i6.rubuu. 

5  3-verf.  nec  ob(tat>  quod  Franc-  ibiiquia  non  probat 
idfuifle  pofl  promirnoacm  • 1'ccus  autem  U non  pta:- 
cefliaent,  nam  tunc  non  pracTumitur  mattimonium, 
tcfte  CaphaUnconf  lip-nu-i  1-vol.a- 
EandcmpolietioicmopinionC  fecundo vdim  Ii- 

4 raite^  intdligat  locum  libi  no  vendicatc,  t qn  co- 
habitatioelTct  per  longum  tpa, nempe  pctdcccnniu, 
tuncenim  ^fumi  mattimonium  patet cx his),  qux  m • 
priori  opinione  deduximus . 5t  ad  id£  mdit  Alex-  in 
d.conr.i50.col-4.vec£cdliataui-lib.; -idem  tenet  Ti- 
taq.in  ttac.de  p^c.  $.  i-glo-vcr.  dix  ans  vctf-6. 

S . Tcni6  limita , &intwigcillam  veraeOe  f deiure 
canonicoifccusdciutcciuiliip  Uibctiifl.de  rit.nupt. 
Tt  d ocuii  Accutfin  l.concubmatus,ff  dc  coiicub..3c 
tefert  Atc.in  d.teg.a.pcxiumpi.5.iuprin.  hoc  it  con- 
fidcrauit  Zaoch  in ttaA-diflcr.snterius canon,  dc  d- 
nilc.9  priusaduutit  Bal.in  c.tidlimaa,dcrcftit.rpo' 
liat,  fle  Icniii  3c  Fcl.in  de.illud,fuh  nu.i  a. 

6 Quarto  limiurc  Sc  intciligcie  potetis, f lacu  habe 
ie,qh  agitur  dc  retraClando  alio  matrimonio,  vel  ad 
prziudiciu  alterius  matrimonii,  quia  tuocnolufiieit 

* illcttadatus  dc  cohabiutio,  vt*  oesfcnidefcriben- 
tes.in  d c.illudidt  quos  aiidueii  Parif.  in  d.  cdf-dpaiu. 
7.1S.  &9-dc  Alcx.md.conCiso.&  iri.lib.s.iccusii 
agcrctutdcprobando  fimpiicitet  mattimonium. 

7 Quinto  Umiia  ,&  intcliigc,  tconcuticniibus  aliis 
comedutis  pi  o matri  monio.quoniapr  tunc  ptffumi 
tur.iuxta  fentcaiiam  Occ.m  coni.  16 j lUb  nu-  i.vcif. 
accedit  etiam  copula. 

£0  n C L V S ! O MHXVL 

AKGVKlEtiTVtA. 

Per  dotis  inftrumeiuum  oiatriraonium  pro- 
bari) 

SVMMARIVM. 

r KMMrinHfltiumptrAoUiinJIrumintttm pnidtur* 

2 froiiturptriolisiit- 

) Msirmomtitm  proijA  prf  dotii  ti^fm  fuo  ad  contrabtn 
Uit&matrviKKiaiimtmunatiiUiJitiii  quoad  Itruum. 

T7 &aliut  probandi  matrimonia  modus, 

I l-<AtciL  f perinllrunicnmmlcilicctdous  .nam 
fi  in  co  cdottseatiie  tnalictcm  vito  pioinifllTc,vcluti 
ccniutiMioniincdottSitiedumptobafutipia  dotis ,1^  ' 
miflio,^  tiidmatcimoaium,  vt  rogatus  dixit  Dcd. 
in  cSf.3S.nu.x.pcimoiascx  dodrma  Bal.  in  c.  feries, 
col.x.  vctfanntanoc-arg.de  tcftib.  & hiic  fpefUi  lex 
9.ff  dc  lur-doc. 

^ Primo  limita  conduCond  non pioccdcrct  quoad 
-plenam  pcotNnionem,lcdtmquoadlicmiplenani,n 
obfetuant  licritentcsin  c.  illud,  de  przfumpt.  vbi  vi- 
tra inftfm  icquicuiur  alia  admmicula , quod  inflgnc 
Telatupuuoicll.om.in  flag-44d.  cmnquid  pet  miim- ' 
memummee  ab  hoc  vr  dillcniite  Alex.inconf.  xt. 
veifi.pio  bocJib.  t .dc  id  late  ptolequitut  FeU  in  d.cdi 
ltid,mi.<.fleifaiAbbjut.4.&addtuo,aothotadeun- 
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dcm.idcm  voioit  Ui^iaconr.>6f.nn.iS.voi^ 

I Sccuodo  limita  habere  k>cu>  f^uoad  contnhen* 

te$p  dc  matrimonium eauncilcest  iccusquoadrcniu»  l 
authore  BaUn  auth.H  ^in  alioiio,ii.6.Cdc  edeoade 
in  1 virC.dc  rc  iud.cui  adnatHc  Alex,  in  d.conr  2 1 .li,  1. 
Vtd(  tradidcrcBiirandx:.illudiGozad.  inc6i.42.v^. 
a.Floiia.iii  UicuCfS.i^  fi  Quxcamrptf.fi  lcru.v£dicct. 

CO^CLVSIO  MXXVlt. 

AJLGVMENTVM. 

Pro  matrimonio  in  dubio  prxfumi:  & quate 
Dus  iftud  verum  fit. 

SVMMARIVM.  . 

1 iVo  matrima^  in  dubio prteCuirntur. 

z '^AUurimonf flmrt ftiuraltiM  diiuupt  pr^fumitWo 

I • Pto  tMAtrtmcma  w/ldukto  non prsfumitmr ^ <um  iJlud 

ndoptJtmmfxifnm  ptrdudnonpotnit,  vtiumvirnA 
(oiundwn  tji  mpotint. 

4 Pt9*natrm»onio$ndukiononprMfttmiturf%'biiSMdftmi  ~^ 

pUni  tantum  tji  probatum. 

i Prvmstrsfnomio  indubio  non  pra/umstur,quMndoaddu 
mrttur  intptdimintum  a iure  dtusnoprouinum. 
Contrarium^m.(>. 

7 sMatrmotuf  nbcontrafhprafunytio  oritur  propur  in- 
uqmAhtdntm  perjinutrum. 

i Promatnmomo€ontrafio pmdtnttUte fuptrprimottin 

tUndt^unnom  prn/unntur. 

Hinc  UnutMur  opinio  yinetn.  in  t.iJieUndcfi.dcJponfu 
dequu,nu.9. 

10  Pro  matrimonio  cUndtlUnoindubionon  prffnmitur, 

I I Matrinsottu  cUndeJiinafemper  odtofa fmjji. 

X j|  O r ri  try  r\r%  1 1 fauorabiIisadco,ctf ,vt 

JVIaUIUJV^IJI)  icgQ  latores  maximas,  ac 
pene  innumoas  fauoris  pixcogauuashanc  fuerint 
profccuti, vt  habemus  in  c.vf  > qui  matrim.accuf  poC 
Ac  a Fd. plurima  reiauni  to  c. r.in prin. vr  lit.no  con 
ictf  in  rub.  dc  fpouia.  prae  cz  tuis  th  memoratu  di- 

I goa  vna  ctf  collata*  vt  pro  matrimonio  t in  dubio  p~ 
lumatjiuxta  tcx.dc  ibi  Dcc.in  c vlt.de  rc  iudi.  3c  in  c. 
cx  iitcrisjiuo^  gl.de  ptob.3c  in  c.  ii  qs  acccpcriti ! }. 
q.  i.atqun  c.luxr  cx  quadO,in  6n.de tcfl.  9 <Sc  paCTmi 
Atobat  lufis  interpretem  vvAbb. in  c.rua  nc^is,  de  do> 
fpqn.impubJ>c.in  conf  1 ;}Fian.Mar.indcc.  Dd- 
phi.87.nu.  lo.in  i.par.  Parif.  in  cdf.5  s.nuB.  Iib.4.cdilT 

a.  .5S.nu.7.co.lib.lunc  pluralitate  taduusqux  aliisprae 
fumi  non  folet)  f.morematrimonij  iurispfiimptione 
mdudprobattex.iu€.pcrmas,vtitacuin  intcUigjt  ^ 
Hotf.de  cond.appofi.de cdnhtinauit  Aret  in  cd£i;. 

& pofl  euHiu.  Grai.int.coaf.nutrim.cohf7;.nu.7. 

Vuumhxccondufio  ficauthoricatibus  tfabiiita 
non  ita  gcncratim  ctfintdltgenda.  Priin6namq;ii- 

5 mitanda  ctf,vt noa  babcaciocu»!  quando  mairimo' 
nium  ad  optatum  exitum  pcfdud  non  potuit, Vteu 
vic  ad  coeundum  ctf  impotcns»vt  confuicodo  contfr 
mauu  iaf  in  coiif.  8 s.col.  2.  vol  .1 . 

Piastcrca  iccundo  loco  procedit  eaJem  c6cIufio, 

4 vbi  matrimonium  t cifct  probatu  plene , fcd  propter 
probatioiiesaducrfarias  probatio  dubirationcm  ha* 
bcrct,'fccus  vbi  matrimonium  cflet  (mfemiplcnc^* 
batuimtta  limitat  Aicx.dcNcuo.int.conn.  niatriin. 
uiconfi5.uu.}o.dc  Ang.dcGatf.im.cadcm,cdf':;4. 
nu.  y an  amem  tunc  dictatur  iuramemum  in  dc]^*  . » 
^um  probationis^  nobis  infra  explicatum  etf. 

5 Tertio  limitare  poteris, vt  vua  uc  fqh  allegarerar  * 
impcdmicnium  4 canonum  contfuutionibus  indu. 
Oumdccus  quando  adduceretur  impedanCtum  a iu> 
rcdiuino  proucniens » tuiic  enim  cclVantc  matrimo- 
nii fauorclcmandadletfegttla  iuhscdmuni5,vtpro  ‘ 

do/epbiMa/eurdifV^.z»  £b  4 reo 


is 


< reo  in  dubio  prcTun)atiU,ita  declarat  Abb.  in  d.c.  li* 
cefcx  quadam, nu.j.dctcft. 
p Quam  quidem  limitationem  f impugnat  ibi  Are. 
in  pcn.not.per  tex.  in  d.c.  videtur,  qui  matrim.accuf. 
pof.&  in  c-fua  nos»dc  conf.&  ath.qux  capitula  indu- 
cit Fely.&:  in  illis  pro  Abb.  tcfpondet  in  d.cap.  vlr.in 
■prin.de  fcnt.&  re  iud. 

'7  C^rto  limitabis,  f nam  propter  inzc^alitatS  per^ 
fonanim  non  contradi  marrimonij  prxfumptio  ori 
tur,n  credimus  ira  attcftanti  Curt.  in  l.cum  quxdani 
pucl  la,nu.22.tf.<!e  iur.omn.iudi.  quem  adducit  & fc- 
quirur  C?ph.in  conf.52.nu.6j.Iib.  i.&  Nic.  Ant.Gra 
ua.int.confmatrim.conf.82.nu.45. 

8 Quinto  velim  limites  t in  matrimonio  contrado 
pcndcjitclitcfupcti.  etiam  clandciUno,  nam  licet 
matrimonium  lite  pendente cotraduru  valeat,  vtin 
c.cum  app.vbi  Abb.dcfppnlal.  & tradut  Fran.  Mar. 
in  dccif  7J3.m  i.par.&  Ang.de  Caft.inr.conf  matri, 
conf.}  i.nu.  i.tamcn  cum  fiicrit  dolollfadura , & in 
fraudem  primi,  pro  co  prxfurai  non  debet , ficut  pro 
altero  matrimonio,  ita  declarando  lcnCti>ec.ind. 
conf.i6j.nu.7. 

9 Hinc  oritur  limitatio  ad  opinionem  f Vinc.in  ca. 
* i.dcclandcft.dcfpon.  * communirer  receptam,  refte 

Soc.inconf  U9-vol.j.&  in  conf.  27o.voI.2.niminiih 
fecundum  matrimonium  publice  cdtradutn  prxfer- 
xi  primo  cladcftine  celebrato, quod  probatur  vno in- 
tegerrimo tcftc  & fama, etiam  II  lecundum  duobus 
tcftibus  tantum  probaretur;  nam  non  procedit  fecun 
do  matrimonio  contrado  lite  pendente  fuper  1 .cria 
clandedino.ita  fenfir  Dcc.ind.conf.163.ad  q>  addu- 
cit Imo.in  conf  125. in  caufa  ,qux  vertitur,  &Tcquit 
Did.Iib.4.  dccrct.par.  2.S.6.nu.  1 1.  vbi  videre  potens 
aliis  etiam  modis  dccl.iratam  Vinc.dccift. 
jo  Sexto  limiratuccoduilof  in  m^imonioclandcr 
/lino,  vt  habemus  ex  c.i.&  z.  & ibi  Abb.  & alij  id  af- 
icruere  de  cl.^dcrt.defponf  idc  voluit  HoU.  in  fumm. 
ciufdem  tit.vt&rcfponfir.n  cfta  Soc.  in  conf  ty.vol. 
I.&  a Barb.in  conf  h hb.  1 . i5r  i Cur.  iun.in  conf  64. 
jnu. j .atque  a Bocr.in  c6f40.nu.4-  ^ ctia m antea  pla- 
cuit Bal  in  l.i.C.dcintctdic.inatr  hocidcm  cautum 
reliquere  Ant.Galcar.Mulat.mt.conf  matr.c0nf.ll4. 
mi.2.&  inter  eadem  Per.  Aibigan.inconf63.nu.5.& 
Sigif  Brun.in  conf  74J1U.  j4. 

II  Licet  enim  tantcConc.Trid.fcir.24.c.r.dcrcfoc. 
.matnm.valcrc^rindiftindc  cladeftina  matrimonia, 
modo  legitime  pofleni  probari,  vt  d,  e.  i.  & ibi  Abb, 
<Sc  dixere  Parif  conf  5 j.nu.  1 .&  conf  54.num.5  .lib.4- 
Bcro.q.i07.6c  C(fph.inconf  286.nu.16.  tamen  fum- 
mopere  odiofa  fcmpci  f^cre,  vt  in  e r . 3 o.q.  1 .&  patet  . 
ex  d.c.  i.dcrcfor.matr. 


'lofephiMafcardi 
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ARGVMENTVM. 


Teftes publicatis  atteftationibus,ijfdem4,- 
dedu<fi:is  pro  matrimonio rccipipoire fu- 
per articulis  cifdem,  vel  direfto  contra- 
rij  s,quod  etiam  declaraturC 


SVMM^ARIVM. 


JiationibttuJiue  fimut  in  mdtm  wjlantioijhlt  in  alin,' 

6 Ismatrimnnif  jnvbationtncipi  pojfiujleipublicatis  itt~ 
tf  nationibus  ab  eo^ui  fiat  pro  matrimooioifitusabto, 
qui  contra  matrimonium  fiartt. 

Contrarium, nu.7-  ’ 

8 In  matrimonio  non pojft  ncipi  Uftts  publicatis atte/lath- 

subus  abeo,qtsitficosstra  matrimonium, ^assdoprti- 
culum  animaindifcrimtnvocarHur  ■tutji  allegaretur^ 
aliquod  mperlimentum perpetuum. 

9 In  matrimonio  rteipi  poj/tujies  publicatis  attefiationib. 

etiam  ab  eo,quiJiat  contra  matrimonium , tum  agifde 
probando  smpedimento  ad  dtrimendum  matrhnottiit 
iam  eontr.tf}um,Jittt  ad  impediendum  contrahendum. 

10  Matrtmonij  impedimfto  non  probato  recipi  pojfunt  teftts 

publicatis  attejlationibus',  licet  agaturde  matrimonio 
contrahendo. 

11  In  matrimonio  non  pojfstnt  produci  tejles  pqfl  pubUca- 

tiontm,cum  agitur  de  gradu  prohibito  fota  lege  poJkS' 
ua  canonica.  Contrar.nu.  12. 

I j /»  matrimonio  recipi pojite/lespojl  publicatas  attefatio- 
ntsfi  prius pra/htur  i ur amentum  purgationis  a fu^ 
cionefubornaiionis. 

MatrimoniJ  in  canft  non  rteipi  t^et  didicitis  attejlatio^ 
nibus,cum  agitur  fu^  procejfu  caufa  matrimonialis^ 
fy fuper  illius  vaiiditatt. 


eft,nccobiiuioni  tra 
k.Mll^Lllclilo  dcnda,illa fauoris prxrogati 
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In  matrimonq probatione  rteipi pofft  tejies  publicatis  at: 
tejlattonibus. 

Etcur,num.z. 

Ia  matrimonio JpirituaU,veluti  monachatus  recipi pojfe  it 
Jies  publicatis  attefiationibus, 

^tnejSeialtbus  in  taujis  rteipi  poflt  UjUspublicatis  atujla- 
. tiombuifiy cur. 

In  malrtmonyprobationt  recipi  pofft  teffespublicatis  aift 


3 


ua,quxd  fum.Pontif.in  matrimoni|grati3fuitinrto* 
duda , id  cft ; vt  icllcst  5t  publicatis  attefiationibus, 
ijfdcinq;  didiciris,  recipi  poflintfupcrarticuliscifdS, 
vcl  dircClo  cotnriis,  fic  fancitum  cft  m contex.  c.  cli 
in  tua, dc  rcft.quein  ita  * communiter  inrciligi  refla- 
tur Abb.  ibi.nu.7.&  in  cande;  n fenr5tiam  adducitiit  * 
contcxr.in  c.feries.cod.tit»Stibi  not.Arc.3c  Abb.cx- 
plofa  Vinc.&  Gofr.  contrarium  fcniicnriuminrclli- 
gentiajid  enim  fchfirgl.  in  c.iurauit,  & in  ca.caufam 
matrimonij,&  ibi  Abb.de  prob.&  gl.incap.ficor,dc  ^ 
fponfa.&  in  c.  i .dc  coiang.  & affih.  vbi  Abb.nu.  1 z.dc 
idem  Abb;  in  c-cx  tenore,  nu.7.  & in  c.  fwircrmtatis, 
&ibiFcl.&  Marfdctcfl.5c  vna  cu  hisfenfere  Anch. 

& Imo.inclcm  x.co.tit.Spcc.in  riLdc  icflc,§.farisvi- 
dctur,nu.  10. 3c  ibi  lo.  And.in  addit.  Socrcg.40 j.  1 5. 
fallcn.dc  frllcn.  ?7.&46.&  Abb.in  c.attcflationes,dc 
dclpon.impub.Fcl.in  d.rub.dcfponf  nu.4.Ang.in  §.  _ 
quia  vcr6,in  auth.de  tcll.'&  in  auth.  qui  femcltcol.  1. ... 
Cdc prob.Bal.in auth. nunc  fi  hxrcs,  coi. i.C.dc liti-  • 
giof.Lanfr.de Oria,  in  c.quoniain  conrra,§.tcllium 
dcpolitiojcol.  t4.de  proba. Marfi.ling.  128.  Mcnoch. 
dcarbirr.iud.lib.i.q.M.nu.7.&int.conf  matri.  Anr. 
Fran.dc  Do^l.in  conf  69.nuin.  i .Iac.Lcomconfi.40. 
nu.5.&Fran.Mar>q.Dclph.752.nu.  j.par.t. 

Conueniunc  quoq.  in  huius  rei  reddenda  c3:  fex  a 
co  enim  id  fieri  cxiflimant,  quod  peccati  periculum 
imminet, <Sc  propicrea  nedum  publicatio,fiuein  cau- 
ia  conclufio,lcd  nec  etiam  icntciiria  obflarer,qux  id 
circo  nunquam  tranfit  iniudicaium , vt  probatur  in 
claror,  & in  c.confanguinci,&  vtxobiquc  Doflo.de 
fcnt.dc  re  iudi.&  in  c.fraternitatis,dc  frigid.  & malcf. 
de  quo  plcniliimc  per  Did.  in  epit.4.  dectet.  fecunda 
par.  i .S.jl.i  2.nu,  1 2.  & per  has  rationes  ita  confiilfido 
tenet  Rui.conf  i jo.uu.i2.vol.4?&ita  DP.  Rot.coa 
fentucairin  dccif  9.  nota  quod  poftqua,in  antiquis. 

Amplianda  mine  cft  i.huiufinodi  * communis, & 
recepta  conclufio,vt  vera  fit,  f etiam  in  matrimonio 
fpitituali,  vcluti  monachatus,  tcfte  Fel.ind.  c.fratcr- 
nitatisjnum.p.quod  adducit  gio.  io  c.  prxfcns,in  ver- 
bo, patrem, lo.qugft.  i.idcm  Fcl.in  c.caul^,in  pria 
de  probat. 

Et  proxime  adhxcidcm  in  caufisf  bcneficialibuf 
tradit  Maria.in  d.c.fratcrnitatis,vccf  quadtagefiraus 
prim.quia&inhisanimarampericulii  timon  fuboc 
natiouis  preponderacj  vt  tc&a  & Icqiftiur  Mena  ia 

dq.34. 


r 


a* 

_ ■ afnn 


De  probationib. 

d.q.1 4-nu.8.quibu5addas  Fci.  poA  aUosm  c.ad  peti* 
tione<n>coI.7.  in  prin.  dc  acculat. 

5'  Ampliatur  fecudo  iocu  haboe » liuctfimua  in  ca* 
dem  in(lanna,nucinalja»mx.renccmiam  Aob  ind. 
c.iurattic,nD.6.pcigl4nd.c.raies,  idcnideciditFcan. 
Maton  d.q.DclplL75  x.n.j.  cum  in  hoiuimodi  caufa 
icnteAiia>ve  diximus»  non  tranfeae  in  ludicatum. 
€'i  l^itarurmodocadcmconciufiO)Vrproccdattin 
co,  qui  cA  pro  matrimonio , fccus  m in  co,qui  Aarce 
contra  mauimoniQ  in  prariudiciO  ipHus  » ita  limitac 
Jo^Aodan  d.c.rcrics.dc  tdtquali  hoc  fauorcim  ma* 
trimonij  fic  introdudO»iuxta  c.  viti. de  fent.  dere  iud. 
de  qu<^  hoc  Hi  pr^ipuc  in  gcaiiam  inatnmonil  fan- 
cimmigl.vlt.in  dx.  krics,dc  m d.c.iurauit » prout  has 
gi.adducit]dcpondcracNic.Supcranc.inr.con(U.ma' 
trifncon/.6s«nu.  i .qui  plures  congacre  tentat  in  hac 
7'(r^m.Contrari2  tamen  rcnccntiamitquodiniocoo* 
clulio  noAxa  habeat  locum » Huc  quis  liet  pro  ma  tri* 
monio»nue  contra  matrimoniQ»tucri  conatur  Abb. 
ifl  d.C4urauir>nu.d.&  in  d.a  Icrics » nu.5*dc  vtrobique 
adducit  icx.cumgl>pro  hac  Inlitin  e.  i.  dc  colang.  & 
afiin.dt  idem  not-Fcl.pcr  ilium  tex.  in  d.c.cauUtniin 
a.not.dc  prob'Cum  non  taoiu  fauoc  roatrimonii  hoc 
efficiat) qui  dt  vafarctur  in  eo  diflblucndo,  qn  cdua 
Dei  legem  contradu  eflcCtVr  ait  Abb.in  d. locis ; fcd 
* ratione  peccati  euuadiiVt dicunt  in  d.c.laics  > & 

io  d.ciuraui t } veroq^  calu  locum  habere  potcA. 

Qnarcconciiiandoopinionespcrhancraiioncm* 
t limitanda cA  i.cpinio.vtp^cdat.tcumdilpuratur 
Tuper contradu  matrimonii:  trequia  vnuscocudum 
dicat)d(  aiterneget:  rue  enim  promathmonionuliu 
imminet  peccatum  icuui  poAiCiqui  negat  denouo 
«ontraherciideoq;  Abi  pr^mdicarccx  tacito  confen^ 
fuidultantc  ex  publicatione , vt  declarat  Abb.  in  d. 
ciurauirmu.  s.fecus  quando  periculum  animz  in  di- 
ferimen  vocaretur , vt  A abeo , qui  Aarct  contra  ma- 
trimbfuum,alk^arciur  aliquod  impedimento  per* 
petuum  ,vt  volucre  loan.Cal.  5c  Anr.  ind.  c.limes» 
quos  refert  «dclequicur  Abb.tbi.ficin  d.  cap.iurauit, 
acqucFclyn.ind.cJatOTinu.  ;.dc  re  iud.  dc  in  his  ter- 
ininis  procedunt  illi  tcxt.vt  ctia  tradit  Nic.  Superan. 
ifldxLonf.dj.  nu.a. 

9 Ampliabis  hSc  limitationeni)!  Aucagatur  de  pro- 

bando impedimento  nd  diriinfidum  matrimonium 
iamcontradum»  Aucad  impediendum  contrahen- 
dum»vtdcKncTCgl.  Abb.  Anch.  <Sc  alilind.  cap.  i.  dc 
oool^g.  & affin. 

lo..  Dcdarahancampliarioncm procedere, fno  pro- 
bato impedimero : tunc  cmm  adhuc  p ublicatisarte- 
Aauoni^fpoirunt recipi  tcAcs,  licet  agatur  dema- 
trimoniocomrahCdO)  quia  falusanimx  in  eo  veria* 
turi  A comrahdrcot  lubAUcme  impedimento  > lecus 
pr c^.ito impcJimCto, quia  nullum  ade A pcnculum» 
fi  non  comrahcor,cu  Ijwnfalia  poffinr  pari  confenlu 
diflbluifiu  inquit  Cald.in  d c.fii^uit , quS  ibi  fequu- 
tucAbb.dcFelyn.de  iiainrcilie;untglo(i'ibi>dc  ind.c. 
lccics>quamdilfcrcniiaiuconAitucDanc  intcrcfttca- 
Atim  maciimonium,d(  comtahedum,  cum  hac  fpc- 
dclblumad  lalutem  animat  rcrptciaiur»  Acutdum 
loca  coocluAoncian  tcntcmialauin  cauta m^ri- 
moniali  tranluc  in  ludicatumidc  quo  in  d.c.laioc,dc 
io  d.  cap.  cooianguinei}  dc  re  lUdic  propter  quod 
Abb.ind.cap.iurauittOu.  4.  hanc  conflimitconclu* 
fioaem  ioquicns,  vbicooquc  in  caufa  matrimonia* 
lircnicmutranAi  in  iudicatum  obAarc publicatio- 
■cmitranAreamcm  vbi  vinum  fententi*  per  panes 
cootxaquasfcrturcA  remiifibilc, nimirum  quaiido 
jtoninuninapcccatipcricQlumidc  tblidem  fcqul- 
turFciy.num.2.dcquomd.  cap.  AratcmicatiSidcUte 
io  d-cap.  lator. 

1 1 Sublimitati  modo  poAc  videtf  limitatio  Armata  * 
quoad  impedimcnmmiproccdctc,  quando  allegare- 
ror  iuipcduxwacum  IcgU  diums  t kcosfi  ageretur  de 

A 
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gradu  prohibito  fola  lege  poArtua  canonica)  tunc 
enim  ndreperih  permiAum  producere  rcAcspoA  pu- 
blicationciOircd  mcliusclTc  dimittae  copulatos,  te- 
ouit  lind.in  d.c.  lenes,  coi.  y. 

11  VcrumeAaducrtcodumitqicumdccocaAilubiit 
ratio  pcccauicrlenreocia  non  tranreacin  iudicarum, 
non  videtur  pofle procedere  di^him  imol.  iquo  per 
hicratioocmrec^it  Feljnd.c.iator,  nu.)u)crciad. 
Sccundoloco  limita  primariam  conclutionS  no* 

ly  Ara  m ita  demum  veram  cAc.t  li  prius  pr^ctur  iuf  m 
purgationis  i fulpicionc  fub^nationis»  vr  piacuic 
Bal.in  d.c.iurauii,qucibi  Icquinir  Fcl.etin  d.c.lcncs» 
fic  pio  Angulari  pronudaro  rcAm  Hipp.MarAf n ling. 
ii&.  icflcs  St  produci  poAunr.  idem  cenliiit  additio, 
author.ad  Affiid.in  decif.  yy.  nam  huiulmodi  teAes 
nonfumabomoi  lufpicioncimnmnesidcoqxuain 
requiruntur  clariores  piobarioncs  elidentes  hicAi* 
ipicioncmiVt  refponlum  cA  d lac.Lcon.intercfiAlia 
matTimonialia,cdli49nu.  ydj-cquiriq;  aliquam  cau- 
ix  cognitionem  ,lciiicet  quales  tcAcslinr,curpriua 
non  lint  produci,  dc  an  adAteaula  legitima  tradit 
Abb.in  d.c.iurauit,nu.6.in  quo  caurciudicisarbitriA 
vcrAibuuriVt  etiam  fcntitidem  Abb.ind.  cap.  renes» 
mi.yAc  Fran.Mar.d.q.Delph.7yi.ad  Aneiii. 

14  Tcni61imita,tquandoauturdc  vinculomatri* 
motulidc  tcAium  pr^u^o  nt  lupcr  eo.qnod  rcfpicu 
ventarem  fadi, fccus  A ageretur  liiper  proccAii  cauli^ 
matrimonialis»  dciiiperillius  validirare»ira  docuit 
glollx.inc.conlhcutl,  il  i.dcreA.quam  tenet  HoA.de 

* lequuiitur communiter* Dod.vr  tcAa tur Abb.ibi , 5c 
pcobatFcl.ou.l.quudilputanofuperprocenucaufx 
non  pertinet  ad  faUitcm  animaru » kcfmagis  ad  qua- 
dam iuris  fubciiitatcm. 

CO^CLVSIO  MXXIX. 
AiLGVMENTVM. 

Per  famam  vicmjse  concurrentibus  cum  illa 
alijs  adminiculis  probari  matrimonium ; 
fic  an  fu  facis  pro  adminiculo  voicus  te- 
li Is. 

$ V M M V M, 

1 CMairhnonutm  probariprr famam  viemiitcotuurrtmti- 
bui  atm  iQa  alifs  adrmmailiu 

X ^Mtrimonhmnon prohan ptr famam fyvnkttmtffi 
fantummodo-ttX  rur,  nu. 

4 Matrimonium  ^intuaU  me ptr  famam  cum  vnicoUn- 

tumt^t  pTcXari. 

5 Mat  rtm  ornum  ^Htuale^  eamak^  mfrr fi  Mt^arar/. 

6 CMatrimeniu  proifari  per  famam  cSfmicoUjU,  cummi 

agttuf  de  pratudicio  altenus  matrimom] , alias  fiem. 

I llf  1ir  & ii  Ictnoduj)  quo  poreA  probati 
matrimoniu»nempS  per  Almam 

I vicinixfconcurtcniib.cum  ilia  a|^iitadminiculis,dc 

* quibus  in  c.il[ud,de  pra.-rump.de  ibi*  omnes  feribS» 
conlil.marrimoii.jn  conf67.  nu.  9.  idem  ienlit  Ar^. 
in  conf.iy.quidicic  femiplene probari, quod  tamen 
videtur  contra  contex.d.c.illud » quia  in  illo  caueme 
cogSdamcllc  mulierem  ad  feruiendum  viroaffctlti 
coniugali  > Se  Ac  videtur  probatum  plene  matrimo- 

* nium,  prout  etiam  ibi  * omnes  faiMtes  notant.  &, 
Dcc.in  conf.ioy.Qu.y. 

X HanccondufionS  limitabis  non  procedere, f fi  cA 

fama  concurreret  tanrA  vnicus  tcAis , quia  tunc  non 
probarcnu  matrimonium)  fecundum  Alex,  in  conf 
i4y.quoniam  abAd^Jib.4.&  Dcc.inc6ruynu.y.dc 
mconf  yro-col.i.fic  in  ccfictufamicol.  vit.  dc 

ved^a. 


lofephi  Mafcardi 


verTt  limitat,  qnod  eti!  (mpnim  reliquere  RipJnl. 
admoncdi.in  liniff.de  iurciuran.Iaf.in  c6n.;.coIum. 
vlt.volum.;.  Marfil.inl.de  minore.  S.phirimu.  cdu. 
1 r.fT.dc.qu^.GmtJo  confi.is.  coIum.4.volum.z.& 
loan.dc^uainna^dciureiutan.  par.3.q.vlt.nu.). 
) £zco>q>caura  macrimonialkf  arquiparctur  crimi- 
nali,quod  quidem  quando  veram  fiualids  diximus- 
4 Ampliate  po(eris'hanc  primam  limiutionem  ctii 
pcedae  in  mjirimoniofpirliuali,vtmonacharas,qa 
nec  ad  illud  probandG  fatu  cflcfiimam  cQ  vnieoK- 
fte.tcncnt  lafiin  l.j.ff.dc  iutciutan.&  Cyn.in  I.vlt.C 
dc»anraAio.Anto.Buran  cvlt.deiurciur.de  Abb.in 
c.penxlerapior.  Qtiod  ea  ratione  confirmatur,  nam 
; matrimoiuuni  tcarnalc,&lpiritualeaKiuiparamur, 
vtcolligerc  eft  ex  tcx.  cap.  inter  corpotalia.de  tranf- 
lar.ptxlat.de  rclctt  rcqucndoloan.fi  Silua.vbilupta, 
iiumc.4. 

6  Ananienhzc  cadi  limitatio  tpoccfifiiblimitarit 
vt  nd  habeat  locum,  quddo  non  ageretur  de  preiudi- 
cio  altciius  niatrimonii:tuc  enim  per  fami  cum  vni- 
co  tcRc  probaretur  i^trimoniu , vt  ad  hoc  exiat  de- 
cifio.  Capcl.  Tholof.  1 ya.per  doihinam  Innoc.  in  c. 
picictcaidc  tcfiibus,de  ind.cap.illud  de  pr^um.fccux 
autem  fi  agcrcnir  de  prxtudicio  alterius  matrimonii 
publici, de  m faciem  ccclcfiz  contratli,vt  voluerunt 
Io.  And.  Vinecn.  lo.de  Lignan.inc.i.  de  cland.  def- 
poii.liipctglofl.quos  refert  ctii  eadem  decif  Tholof. 
17i.de  ibi  Aufrer.  de  inhuiulinodi  faili  fpecic  con- 
liiiuii  Eluioan  conii.  i49.rubnum4z.vol.t.idcmira- 
chdil  Dulac.io  4.decKtal.in  z.  par.c.d.nu.  i r. 

CO  "N  C L VS  10  X X. 

ARGVMENTVM. 
Difcutiturilla  matiimonij  probatio, qui fit 
pcrconfeflionem  coniugum. 
i y M M.A  R I V M. 

I Mmtrimomumf/rokatMrpertonfiJioHemciinmguni. 
s MAtum&HiuiH  probatur ptrumf^Jlomm  eoniu^um 
■ipft  (rrr^^  probat  a ptr  vnum  tiJIurttCF 

Mittr  deponeret  dt  xtSIu  matrimon^ . 

^ Matrimonium  etiam  probartptr  eor^ejjiontmvm  , ^ 
muiteriSf^uoad  tuitoJtdamfpiMm . 

4 Matrimomam  non  probart  per  eot^Jtonem  coniugum 

abiittU  parte fa^um . 

^ M atiimoruum probari  per  eonf e ffionemeoniugwn  abfen- 
Uparufa^amdea^ttitaU  eanoniea, 

(i  Matrimonium  probari ptr  eoufij/ionem  comulam  gemi- 
natam ahJinU parte faiiam . 

•j  Matrimonium  nonprobariper  eonf^exutm  eemhtgum , 
quando  aj^tur  de  infringendo  n-AtrimoMh. 

5 Matnmo$^m^trftuale,veltetimonacbatMt ,nonprtfba- 

fffperetm/efiowm  momahtin praiudicutmippumo- 
naibatui. 

P fp Jutpramdiemm  in foro peenitexftiati: 

toinduem  non  tenet  ifatm  habere  confijdno-  contra  mk- 
. tTtmonittnipro  ^uoprafumtur . 

V ouiic  aliam  rationi  p qua  marcU 

ipi  tv  moniumprobarcpoflidsicacft 
1 per  cdfc(TiO!tcmtconiugCi,vt  monuit  glo.ift  efuper 
QO-i^  vcif.contcfljbncm  dc  co>qui  cognouit  cdiang. 
^^1  Abb-colum4*iubQU.a.vcrr.2.c^u.Idcm  etiam 
pcpbauii  KolUcu.ifL  rumm^  dc  Tponl'.  dc  nutrim-  f. 
qualiter  cdttrahamr.rolum.a.vcrl.Icd  fi  ambo  c6fii6-. 
tar.4lioft/^ucit  Dccdo  cofi.  1 6 u'ub  nu.i.  verl.hoc 
cdtlimjUUTiab  hisquoquefiem  Martin.  Carat. 
int.cbu.i^trinunco0.i6.n*9.  &.  huic  opinioni  eiii 
adhaeret  ucot.^riorintacadd  confi.mairimox6iU. 
4;.nu4acxicxincap.^dc  cUoddtdcipoax  dciaup. 


cum  caufa-ile  rapt.Ldtjuc  vidit  Parilt  m confiL  i/.no.* 
ij.volum.j. 

1 Hxc  tibi  prius cft  amplianda  concUifio.t vt etittri < 

vera  fit»  li  huiiilmodiconfirinodletrantum  probata 
per  rnu  tcilcm,  Sc  alter  deponerer  deadhi  matrimo- 
niirtunc  nempi  videretur  probatum  mairimonju,iu 
referr  lac.Lconis.inret  c56.matTimo.cdn.;  i .fiib  mi. 
5.verli  6c  quod  pluscAtx  Do^or.  Barro,  in  l.admo-* 
ncndl.ft'.dciure}ur.&a)ioseti5adducitMan.Ciar.fn 
conr.16.num.14.fcd  animaduertenduniefiBair.non 
uadixifie»  (bddunraxatduaslcmipicaas  vnam ple- 
bam probationem  faccrci  vcluit  vnus  tefiis  > dc  eoo- 
fdriofa6:anbfcnrepanc  1 nequepraefupponit  coo- 
fefiionem  efle  fudicieotcr  probatampfaUcm  per  duos 
tefics>quia  vnUs  tefiis  non  probat . 

3 SccudoampliaprocederCpfetiamQtioadeuitaii- 
dam  poen3«  (icuti  (i  deprehenfa  Htcrir  ramma  cu 

ro  concumbere,  cenc  li  vrerque fateatur  inter  fc  ma« ' 
trimonium  c5traxi0c  pxnarafiupri  fubterfugient,vt 
voluitdo.quxfccundum  DoA.  ndrcperimr  alibi  in 
iurc  inXpen.ff.de  fideiul*.  quam  ctiffcommSdat  Bat 
in  l.vnica,  Cdcconfef  & fcquitur  Lanfr.  dcOiia.ia 
l'ua7rax.c.7.dc  confef  nu.  i X.vcrf;. 

Primo  limita  hanccorKiufioncnon  habcrelocfif 

4 quado  huiufinodi  t cdrelfio  efict  fada  abfcnrc  parte, 
quia  tunc  marrimonium  non  probatipcrl.  ccrcu.$.li  * 
quis  abrcnrc.ffdc  c6fcf.  vrde  nor.  in  c.fi  cautlo-de  fi- 
dcinffruin.&  interminisde  matrimo.  Alex.  c5f  1 54. 
vilbthemare.coi.pcn.volum.5.aliosc6gcritGabr.ia  • 
concluf  [.de  confef.nu.  1 p.dc  nos  ftipra  tctigiiuusi  ia 
concluf.  }47.ia  verb.con^rio  nu.io.6c  fcq.vbi  lauua 
examinauimus  materia  cofciConisabfcme  pone  £i- 
^^vcui  addendu  purauimus  in  hoc  articuJo  dc  matx^ 
monioFran.Vcn.int.confmatrim.cools6i.tui.i4j6t 
Paul.  Menoch .inter  eadem  conii.  86.nu.  36.de  Ano 
Galeat.Maluet1ntcrcademcon.S4.nu.io. 

r SublimitabishanclimitationcmtnonproccdcTC 
dc  zquitare  canonica,  quia  iccundum  eam  probans 
mammoniu,  cti2  fi  confeiUolitta^aablcnrc  pancv 

* vt  notant  Aoto.Card.6c  lmo.in  d.cap.li  cautio.de  de 
* communi  teffattir  Dec.in  confi.  16  j.lub  nu.  i i.vcdC 
prztcrea.  quem  etiam  adduximus  fu{»a  in  didxoa- 
cullio.  i47*nu.  la.  licet  corrupte  citciufibiinconfi.  ^ 
88.hanccandcmopinioDCinicquiturHicroay.Gnio 
intetconfi.niairimo.conii.7t.num.9. 

6 Sccundorublimita,tquandoconfdIioeflcrgemt» 
nata,  nam  tuc  licet  fa^a  abfcotcpaiTC ptobarmaiBii- 
nionium.ica  voluit  Dec.in  d.c6fi.i  63 . ou.z.per  do^oi 
Bart.in  l.cuin  liinus.Cdc  agric.de  cenf».  lib.  1 i.decra- 

d idae  fcribcntcs.in  d.cap.  h ca  uiio.liibdcntes , quod 
ia  Item  faciet  iblcmncm  (»rlumptionem  per  noti 
B^to-in  d.l.admoncndi.  col.io.veif.itcm  qua.ro»  io 
ilfi.(iciurciur.&  abaiusibidcmrelatis. 

1.  decondo  loco  limitatur  primaria  conclufvtvcri 

7 n^fic,  t quSdo  agitur  dc  latringcdo  matrimomo»qo 
tunc  confeifio  coniugum  non  probar,  necobeifoli 
dirimendum  cfi  matiinioniuni,  vradhoeextat  cco» 

* lex.voacumglo.  vbi 'etiam  *jomnc$iaibcntcsmd 
cap.fupcrco.dccoquicognouitc6iaoguincaiikeiii6 
dem  iuiC  fcntentix.Dcc.in  conlitjj.v&proccfiufdb 
illum  tefcn  fcquedo  Anto.  Gal.  Maliicdn  confi.ma* 
trim.confi.87.nu.  1.&:  A ng.de  OiLibid.conll  3 } .no. 
a.&  ioan-Iaci  Can.cooii.ip4m.3f  Parif.  edi  in  c6(L 
jy.nu.  1 7.volmn.4.atquc  C^tin  +.dcac.par.i.C4* 
d.i.fubnuiD.;. 

Amplia  iianc  limiutionem , procedere , edaa  ia 

8 matrimonio  Ipirttuali»  f nempe  monachatus,  aco 

enim  ineo  ftatur  cOfclfioni  moniaJis  in  prciudidum 
ipfios  monachatus,  ccx.€il  in  c.  vidux  dc  tcgul.  m c, 
quod  intcnog3fti.a7.diff.acrcfcrfipfc  Io.lac.iCaq. 
inter  coofmau:imo.cooCip.nu.5. 

p Subliiiiita  modoin  toropocnit^dali , ni  in  cocre* 
drturipficoafitcudinlmpiaiudiafiiuxta  frmrnnf-  ^ 

glOi 


De  probationib. 


> : ipJ6.incap.tuanos.dcrponCiriverfqualitcr,&inc. 

jjgnificafti. dc  homicidio.  & eo cafa nicerdoscdTcf' 
fariusipGconfircniipotcmp^nirentiam  iniungcrc, 
nc  fecommifccat)  cap.  veniens,  dc  eo,  qui  cognouic 
conlanguineS  c.inqui(itori.  de  icntcn.cxcommu.  & 
c.mulier.deiucciu.fequirurHoGicn.in(hmma,tit(i. 
de  eo, qui  cognouic  con(ang.§.vict.  vcrfi-Ulud  noto. 

V dcrcfertidemIo.Iac.dCan.d.confi.i9.nu.6. 

Huiufmodi  tamen  fubt  imitatione  inteilige  proce 
dereduntaxarin  focopo:;nitwtiz,&adconfu}cndu  ' 
animxconfitenus,vtdiIucidcdiximusrup.inc6clu. 

‘ ■ ^J7.nu.4.inverfi.confcino  coram  facerdote,  quibus 

. >■  ^tzfcntu  annc4iiraus  ratione  diucrrttatis.ncmpe qa 
judex  exterior  vcrificare  det  cx  his , qua:  exteriora  3 
fecundum  prz(umptioHciuris,& canonum. 
loQuare  fi  quisf  cotraxiflctifponfaJia  dcftituro,&  po- 
ftea  fit  fccun  c^ula, licet  alter  eoru  coaiucu  flatetur 
cdfcfianoacccildrc  ad  muliere  affedhone  mrnicaria 
nonaucem  coniugali,&  ipfcconfeflariusiuflU  ipfius 
confitencis  in  apertu  referat  huiufiuodi  conteHionc,  4 
nihilominus  iudex  exterior  r.on  tenetur  fide  habere 
Ipfi  confdTioni  cotra  matrimoniu,pro  quo  pr^mi* 

• tarprffumptioneiuds,&deiare:prfccdctibus.cnim 
iponfdibus,&  fubfccuta  copula  prciumitur  cofenfus 
ad  matrimontu, e. vcnicns.il  a.c.is,qui  fidem  dedit  dc  5 
iponfdcqu.a  re  nos  infra,cu  examinabimus, quomo 
do  pfumaiur  marrimoniu  ex  copula  fccuta-  at  iudex 
interior  c6fcflariusfcilicet,iudicaT  cxdcfcchi  coien- 
ios  coniugalis.qui  libi  cbftar  cx  cofdfionc  fibi  facta» 

' cui  credere  debet : non  enim  quis  ptzfumiturimmc- 
inor  falutis  iue,vt  not.glof  in  d c.tua  nos  per  c.fand* 
mus  i.q.7.&  ibi  voluerdt  Ab.Ant  drBut.&  Przpof. 
ind.c.ts.qui  fidem  dedit  q>,&  placuit  Anch.  in  rcg.' 
pof.colum.7.dc  regu.iur.in  Aad  idem  rcfpondit  Soc. 
in  conf.  zS.  volum.  .i.5c  hoc  fi  leniere,  quos  adducit 
Cou.iBcpir.4dccr.par.i.c.4.S.i.nu.9.&  Arnal.Alb. 
dc  agnol.aflcrt.hcrct.q  3.s.nu.8;&  9*vbi  inueniteS* 
tra  Kom.in  l.nc  f^culi.C.dc  tell.&aduets*'aflccras. 

CO^Q  LVS  l 0 MXXXl, 

A R G V M E N T V M. 

■ ' Ex  copula  fubfccuta  poft  fponfalia  mafri-  ’ 
monium  probari,  & quouft^uc  id  ve- 
yum  fit . 

s V M M J R I V M. 

a Jldatrimoniutn probatur  cx  copula  JubfccutapaJlfpifa* 
lia.  Etcurnum.z.  .. 

- 3 MatriTTioniftmadcoprohaturtxxopuhfubfecuta,  pofl 

^on/aUa,  vt  non  admittatur  probatio  tn  contrarium  , 7 

nec  admittatur  eonftjjloconiugumcomrahancprpta- 
ptionem^vtnu.^.Contra.»H.(i. 
j In  caufa  matrimoniali  non jlatur  conftffioni  litigantii . ^ 

7 Matrimonium  non  probatur  tx  copula  fubjicuta pofi 
fponfalia  inpraiudic  u>n  alterius  matrimony . 
t Matrimonium  probatur  ex  nixu  ad  copulam  po/ljpon-  i 
folia, etiam  non  fecuta  copula.Contrartum,nu.9. 
to  Matrtmomum probatur  rx  cepula  etiam  metu  mortit 
fubftcutapofi fponfalia , — 

1 1 Matrhnoniii probatur  ex  copula fubfccuta poffpofilia  t * 
ttiafifponfus prpfentefponft,  ^ cbfenticntc prouftatut 
tfetpiolU  pro  buiujmodi  copula  matrimomo  confntirt, 

9 

1 A matrimoniii  praefiimlfur,  tcxco- 

dL  \ U 1 ictvC'  puia  fubfccuta  poft  fponfalia  dc  * 
futuro,tcx.cft  in  c.is,  qui  fide  dedit,  dc  ^poni.  & pro- 
ba tu  tine- veniens  il  ij.co. tit.5cinc.Ulis.de in  c.fupcc 
eo.de  condi.appofit.&  ibid.glof.5c  fefibent.  • 

A f6daii^ooa  aoftne  ntio  cft»  t odiet  pr*(Um-  1 
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ptio  peccati,  nempe  fornicationis,5c  ideo  poriuscft 
prxfumedum  marrlmonium,  6c  fic  adlus,  licitus^qui 
dcliduii.mcrito.tf.profocio.l.Q^iimus.dcdotia.int. 
vir.5c  vx.c.abfit.i  t.q.7.c.2.dcagnat.vctf.5c  pr^*cipuc 
ih  matri monio.c.pcr  mas, 6c  ibi  glof.&  Doc.de  c6d. 
appofi.5tfei]uit.Ant.  Fran.  dc  Doc.int.  coufi.mairi. 
confi.6ji.nu.zB. 5c  latiusMart. Grat.ibi  c0nfi.i7.nu> 
4.5c  fcq.  nec  ab  re  diximus  ex  copula  fubfccutacoi* 
tuserfim  prascedens fponfalia  no  luducit  huiufmodi 
prxlumptloncm. cx  tcx.jn  d.  c.is,  qui  fidem  dedif.  5c 
ia  d.cveni€s.il  ij.5t  ibi  Ab.fic  Sbc.  in  confi.zs.  colu, 
^.voium.i.  Gram.confi.  z6.  5c  alios  ad  hocadduac 
Cou.in  4.dccrct.par.  1.0.4.$.  t.num.  13- 

Hanc  concluGonem  a mpl  iabis,t  adeo  vera  e (lc,vt 
non  admittatur  probatio  in  coa-ariu , cii  fit  prcfmn- 
ptio  iuriSi  5c  dciurc,  vt  obfcruauit  glol^  in  c.i^,qui  fi- 
de dedit  ind.c.  dc  illis.  5c  ibi  fcnbcn.atquc  glol.  in  e. 
fcm1m.50.dift.vt  denos  tradidimus  l'up.in  prin.tif.de 
pradumprio;q.ianu,4S.5c  fcq.  Qiiinimo  buiulinodi 
ampliatio  | adeo  locu  habet , vt  nec  etia  admittatur 
confclfio  coniugum  contra  haucprzfumpcioiic,jlI 
credimus  Ab.in  d.c.is  qui  fide  nu.s.  cui  adh^Tcc  Feli, 
in  c.quantonu-Sdc  prarlump:.quod,  5c  placuit  AJc. 
dc  przfump.in  a.par.mi.9.quod,6{  ea  ratioue  connr- 
niatur:nam  in  caula  niatiimoniaii  t no  ftatmcCfcf- 
fionilitigautis,per  cap.fupcreo.dcco.quicognouit 
confangiiincam.  ibi , propter  eorum  confclfioncm 
tantum  fepararii  non  debet . 

Hcc  tamc  opmio  no  placet  | Coua.in  4 dccrc.pat. 
ix.4.$.i,nu.4.  caque  promonetur  rationc.nairi  licet 
non  ftahdum  fit  contefiioni  litigatoris, contra  matri- 
monium,tamcn  fi  litigans, 5c  contendens  pro  matri- 
monio faterciUf  ariquidaduerfus  didti  inatrimoniu, 
cftctipfi  crcd6dum,5c  ad  hoc  allegat  glof.  in  c.attc- 
ftationcs.de  ddp«nfa.impa.in  verite-  cuaiillc.quani 
ibi  Abb.dicit  fingnlarcm-dc  Roma.in  fing.6x4.  in  e. 
ru  audifti  l.fi.C.dctr.infac, prope  fin.  eo  quia  nopr^- 
ftunitur.quod  quis  velit  fibnnet  contradicere. 

, Tu  autem  podera  iplamglo.  ind.c.  atrcliationcs: 
nam  ipfaconuenitciid-Abb.in  d.cis,qui  fidcm.qui. 
quidc  diftinguedo  inquit,  quod  aut  agiiur  dc  proba* 
tioncdircfto contraria  huic  przfumpiioni.vc li c6in 
ges  faterentur  no  aftcflueoiugali  fciplos  cognouif- 
fc,fedfornicario,5ttunc  non  ftaturipiiconklVioni, 
aut  mdired:c,vcluti  quod  prius  rcnunciamntfponfa 
libustvcl  quia  mulier  non  poicratcflevxor.eo  quod' 
erat  confanguincaidt  tue  admittitur  huiuiinodi  pro- 
batio fiuccourclVio  , 5c  in  his  terminis  loquiturilU 
glol.ind.catrcftationes.fal1hc(cnimfucrarmulicr,le 
virginem  cuafiflc,Sc  fic  non  concurrebar  copula,  6c 
conlequenter  nec  praefumptio  pro  patrHiionio,  5c 
hanc  opinionem  etiam  fequituriplcCoua.  vbiiup. 
nu.y.cx  ibidem  addiidis. 

Limitatur  opinio  Coua.  t non  procedere,  quado, 
confefliocfictin  prziudjcium  alterius  mammonij , 
quia  tunc  ei  noncreditur  , vtfupra  diximus  in  eoa- 
clui'.  Matrimonium  probari  per  confcllioncm  ,5c  id 
latiflimc  explicat  ipfc  Coua.  vbilupr.  nu.4.  vcrfic.a.. 
& nu.j.vcrfi.fan6.&  nu.6. 

Secundo  amplianda  dl  conclufi.a,vt  vera  fir.t  ctu 
fi  non  eflet  IccHta  copula, fcd  tamen  nixus  ad  copula, 
vtdixitHoft.5clequ.Io.  A ndr.ind.c.  aitcftationcs.Sc 
refert  Marr.Grat.int.conG.matri.confi.17.nu.  i j.pcr 
glof.in  c.i  .§.  I .vcrfi.modum.de  dcfpon.impub  in.6. 
5c  dicit  hacopinionem  fcquendam  tanquam  tutio- 
rem pro  anima,  5c  fauorabilioran  matrimonio , 

Vemm,  vt  in  contrana  f defecndamus  fcntctiam, 
vrgctcontcx.iiid;c.atteftationes,ibi  licet  nix.us,  5c  c« 
vitale  fponfa.5c  voluit  hoc  * Ab.ibi.de  comuni  tefta 
tut  Summa  SHucft.in  verfic.  matrinionium.q.i6.5c 
Alc.intraft.przlijrap.^.par.prxfum.;».  5c  quos  con- 
gerit Coua.in  4dccrcr.d.i.par.c.4.1f.i.nu.i9- 
j Tertio  velim  amplies»  4 cii4  fi  copula  cUct  metu 

mortis 
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iDoriis  fubfccmit  »t  C vit  fiiilTct  coaiftus  rponfim  co- 
Coofcctc.ijuia nihilominus pczrumjtur  cdrcnfi)s,& 
cooniu  (ponlaaftciUi  coniugali,  cura  vit  uonponit 
diS:TC,Cc  vi  oppreiTumi  cum  a laminis  viri  prfcise  ad 
coiiu  cogi  ncqiicaatifccuscdct  In  fcemina  > me- 

p t&  poreftopponcrc  j huius  opinionis  ctt  authorHoll. 
indc.is,qui  tidrini&  icnetPaludun  4.riiR.i9.q.iairc. 
4.hiic  item  peninet  tex.  in  c.iniupet , qui  mauccuT. 
pofl.St  latius  per  Couat.vbi lup.d.c^.S^. i.nu.  1 1. 

1 1 Qiiano  amplia  pioccdctc , f ct  fi  ^ntusptxfente 
^iiraAeblcnticnic  protcftatusciTctnollc  ptohu- 
mlinodi  copula  matrimonio  cofentire,  quia  nihilo- 
minus propter  coitO  rcccirifli;  ab  ca  dicitur,  flt  i con- 
ditione,vt  colligitur  cx  c.lirpct  co.  & cp  nus,dec6d. 
appolit.Sr  c.de  illis,co.tit.vt  & iiot.  gl.in  d.c.pcttnas, 

* q«x  * communiter  rccipitnr.ficquoq:  fenfit  Abb.in 
c.cum  M-nu.ao-dcconltit.  & ibi  Fcl.nuin.so.Jc  Rip- 

* nn.ps-vbi  dicit  communcm,ficq;confiiiuit  Arct.in 
conf.ila.col.y  adideinrefpondit  Rub.inconfitSo.^ 
nec  latuit  lal.in  l.non  folum.S.mortc.ff.dc  opc.noui 
nunc.nuin.  i4-  & ibi  Rub.  num.  )io.  icaddentes  ad 
Alc-in  ttadk.prxlUmpt.i.pan.nu.  ao. 

CO^CLVSIO  tMXXXlI. 

argvmentvm. 

Ex  traduftione  mulreris  ad  domum  viri  poft 
iponfalia  dc  futuro  probetur  ne  matri- 
mouium  • 

s y M M A r M. 

I filAtrhnomiamfrcbttMT  ex&aJuflmu  nrnlKriiaJdo- 
trum  VITI ftjl  ^njiludi fiituro. 

CirBlw.n».2.er  J.  Comitiatla , «a.4.fr5. 

6 JllAtniiKiimm  mm  probetur  txIrniltiHiniit  imilitriiei 
domum  viri , cum  mantui  lurerit  ft  ilium  cognoxi^i , 
iXtpfi  npcnntur  incorrupta. 

quoq;  potiflinjaeftmatrimoniutprifumen- 
“ di  conic&ura , qux  colligitur  cx  traduAione 
mulirrisaddomu  viri  fiibrccuta  pofi  IpCfalia  dc  lu- 
turo, vt  ad  hoc  propofitum  adducitur pl.&  ibi  tcx.in 
i.iuulicrcm.fF.dctit.nup.kgl-inl.cuirucrinqua  not. 
^atr.dc  CaR&  alii  rcquumuilTdc  cond.A  demon  (I. 
A ita  intclligit  Bal.per  illum  tcxt.in  1,  cum  in  te.  vbi 
Sal.C.dc  dona.antc  nupt.  qui  etiam  arg.  a communi- 
ter acodcntibus  dicit,  quia  Iponlx  de  lutura  non  du- 
cuiur  ad  domum  mariti.Bar.Fran.Mar.d  ecillDclph. 

I 704.nu.5  in  i.par.t4cSoc.ind.l.cui fuerit  ,nu.j.diat 
gl.ibi  pioccdctc  dciute  canonico  tatummodo  fccu- 

tacopula.item  Abb.in  c.cxpar.nu.ab.dctclI.Q*'''’^ 

li  non  probanir  per  nixii  ad  copula,  vt  fu  pia  diximus 
cx  coi  imerpteram  fcntcntia.qui  ell  aftns  magis  pro- 
pinquus , multominus  debet  probari  per  Iblam  con- 
ductionem, qux  fieri  poteft  1'^  futuri  coniugij. 

’j  Has  fcnbcntium  lites  componcte  conaturtAlc.d. 

ptxliiin  pr-j3.in  pnn.hunc  i n modum.fi  conllare  po- 
iSit  capulam  non  intcmcnillci  vt  quia  aliquis  coram 
aliqua  cx  caufa  impotens  erat,  pccdai  pollcrioropi- 
nio,at  exiltcntibus  vtriufqt  pubcribusA  ad  coeundu 
potentibus,  athrmatiuam  opinionem  tenendam  efle 
dicii.quod  verifimilefiat  copulam  intcrucniirc,  arg. 
gl.inl.fi  vcrbiSdiadolcfccns.ff.madati.A  in  c.fi  quis 
acccpir.  3 }.q.  i- 

■*  Sed  fcqiicndo  ntgantem  opinioncm,quxcdis*ell, 
declarari  potefialiquibus  modisi  & primo,  vt  nS  ha- 

4 beatlocum,t  quddohuiufmodi  rcdudtiofafta foret 
cum  folemnitate , qux  Iblet  adhiberi  in  tradudioni- 
bus  vxoram  ad  domus  roaiitotu,aig.gl.in  cvidua.de 
rcg.&.  ua  dccUiu  Abbdn  d.up.u  pancpjum.  id,dc 


pobatcitquc  Dida.  Couar.lib.4.decrci.patt.  laL  S.gl 
in  pnn.  A Sociundn  a;lcg.ttacl.  dc  fpoof.  d.  concloC 
la.  num.4. 

p Secundo  declaramr  ptoccdcre.t  quando  cla.*6  efi 

fponlalia  vcrcdcfiimro  prxccllillc  1 nan,  fidiibiiua 
cficMtramfponlal  ia  defututo,  an  dc  prxfcnii  pras- 
ccinirent,in  hoc  dubio  non  pioccdctcr  hxc  nrgdsAc 
communis  fciitentia , Icd  cx  traductione  ad  domtua 
pixfuaicrcntui  Ipbfaliadc ptplcnti piccedenriafuif- 
fefita  docuit  Coiur.in  d.S.i.in  prin.  pcrtiadiu  d Bal. 
& Sal.in  d.l.cum  in  tc.quidicut,  quod  fi  donatio  fiat 
^ntx  in  domo  mariti,pcxl'uinitur  donatu , vt  Ipon- 
lx dc  pixfcmi  poli  contradum  mammonium.idco*. 
que  non  valere. 

6 Tettibdcclaradpotclt,nonhabcrc  locum,qfi  ma- 
ritus iuraret  Iciliam  cognomfle  , A ipiaicpcTirctut 
inconupta,itadcclatatSoc.ind.l.cuiracrit , nn.  ].ia 
fi.  Adducit  lo-And.  A alios , in  c.  vlc.de  coniugiole- 
ptbf.A  aliis  ad  probandum  copulamio  tuulicrc  nu> 
bili,  A traduda,qux  fitdcfponlata,  A alirpio  tempo* 
re  cum  viro  cohabitauciinltaiur  iuraincnto  viri , pcc 
c.concincbaratiA  ibi  gl.ee  Abb.dcdcIponCimpnb^t 
Dcc.inconf.36s.num.i.A  t.A dicit  Alcx.conf.14p. 
coi.j.volu.  5.  quod  data  cchabitationctradudionls 
probatur  A prelUmic  copula,liccr  pelfit  probati  coo- 
ttatium  per  afpedvm  corporis,cx  c.propofiiilli,ec  ibi 
Abb.dcprob.vt  A cautum  cita  Cald-  in  cAf  j.an  iii- 
iamcntum,tit.dc  probat. A ita  poicll  intclligi  Alc.in 
allcg.prxlumpt.  ;S.  dum  alTcrit  cx  huiufmodi  tradu- 
dionecopulam  prxl'umi,qui  tamen  in  coaiuixl  fen- 
tirc  videtntiinde  oiiri  pixfumptionem  ituis,  Ade  iu- 
re,iuxt.c.is,qui  fidem, dc  fpon.  non  rede  fentirc  ccil' 
l^tur,cum  etiam  cocafu,quo  iuratum  dladininas 
tuc  probatio  in  contrariam,  cx  d.cpropofuifii,  Aabi 
Dod.  A in  d.cconuncbaiuc. 

COVCLVSIO  MXXXlll. 

ARGVMENTVM. 

Quomodo  prxfumatur  matrimonium  ex 
ofculis, amplexibus , A muneribus  poft 
iponfalia  vetbis , & mente  ddprzfenci , 
A iuris  interpretatione  de  futuro. 

iVMMARlVM. 

I Mstrimonium prafumiturix  oJatUijampUxibuittt 

ncribut , huinfmodtqut  fi^nii  fubfvnattpafi  JpwfsUd 
fftrbiSy^  mttttt  de pr^ftntt , ix  furif  interprttatiemdt 
futuro. 

z SponfilU  de  futuro  iv,  vnhis  etiam  iieter  puberes  neit 
tranJtrtvUo  tempore  in  matrimtuaumper  fgnum  am^ 
pUxuum,  fyr  munerum. 

i Matrtmoms(m,vt probetur ptrJtf^ampUxuumdiymu- 
nerum  poji  fponfalia  de  futuro  re,  ix  verbn , neeeje  if 
ea  jigns  tMiniJie poji  pubertaUnSf^  eo  tempore, quo  ei- 
fiptrepotifi  matrimonium. 

Quod  ainpUa,vt  num.e^ 

j Matrimenisun  non probatur  per  amores,  ^ calores  ittsst* 
eetles. 

6 *Amores,iXcalortsiuutmiei prajiatstaliqstammatrim- 

nq  conuiiuram. 

7 Mutrtrnoniumpr4ifumptsem,dequoine.is,qui  fidem,  d» 

JpoefaLbodit  ex  Coneil.  T riden.  ctjfare. 

* PnHfTirno  9uoq;®ftnjatrimomutpnriu* 
X UUUlllJci  mendi  illa  conicaura»ij«od- 
turex  o(oilis,amplcxibu$,dc  muneribus, bniuTmodi- 
que  lignis  rubrccatispolUp61aIiavcrbisp&(u£ieck 
pnclc^iA  iuiisiqtopitHueptdc  ^two;  vtquado 

inia 
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inter  irapu6<xcjivelintnput>crcm,ciitn  pubere  cfln- 
rrahinirmacrimoniu  per  verba  de przrcnti  > >Se  poSei 
fubrequuniur  huiuiinodi  ligna  poiixtatcm  pcricAji 
&aptamad  matrimoniuoiitcxt-eftiquia  ita  pcrgl.& 

* *oa)nesiniellimtuc<mc.i,$. i.dcdelixie-inipub.lib. 
&vt  & pr^it  lotAndr.  Ccni. Bal.de  A nch.ibi  Tequi- 
inr  Abb.iac.vlt.nu.4.derpon.ca  eiscnim  laciiuscA- 
fcofiisindueitur.de  perfeuerautta  demoiifitatur.quz 
iam  anate  petfe^  admatrimoniu  fiiificit.vt  rclpon- 
dit  Auin.in  conf.)  i.nu.j.dc  d.qui  dicit  Dod.fitmace 
hancopin.cfle‘communrinAi  fecundum  ea  iudicd- 
dum.dc  iftam  ioicrpretarioncm  ad  text  lO  dS-  >•*  c6i 
omnium  iudicio  recepta  m dicit  D1HJ1b4.accrc.par. 
i.S.a.nu.  4 licet  ipfit communem  hanc  intclligcntia 
pluhbus  atgumcmis  infciogcrc  concnir. 

* Hacauicmreccpia4c*communiopinioncieteta, 
inttlligcndum  cft  procedere  • vt  p^ia  fuit , quando 
fdlicctptaecciremml^lalia  vctbis.de  mente  de  pre- 
fi:atijnristameiotccpcetacioncdcfiituio.’ndalioqui 

3 fponfalia  de  fuiurotre.de  verbis  Ct  imcr  puberes  non 
rranfciint  vllo  tempore  in  matrimonium  per  hm&i 
figna,  amplcxunm.de  muneniiVt  efi  tcx.  de  ibi  gin.in 
e 1 .de  niamm.c6icafb.conira  ioterdic.cccl.vbi  Abb. 
Cotfet.ctiam  in  Ung.vctl.mairimonium.  Fran.Mar. 

* decifDclph.704.nu.ain  i.pan.Doft.* communiter 
ind.f.i.dcdclpon.impub.lib.6.  dcinlodsfupia  rc- 
Jans.Alcx.cof.isi.m  fi.vol.  ).tunc  enim  nec  p nixu 
ad  copulam  eranlnint  in  matrimonium  > tefie  Ruin. 
iod.conf.ao).  vol.  a.dc  quo  fupetiusctiam  diximus. 

Illud  veto . quod  modo  tclamm  efi  dclponfalibus 
mente,  de  verbis  dd  praefenti  ■ de  iueis  micc  pretaiione 

J de  funiro.tira  demum  locfi  obtinet,  fi  figna  illa  ana  - 
teiampctfcftacucnemnt.fcilica pofi  [mbcriate.de 
coicmpotc.quoconfifiere  poitfi  iiuinuionium,  vt 
cenlnitArc1.md.confi4a.cum  quo  conucnii  Ruin. 

4 in d.conf.ao3.nu.a.c)ui  ampliat  procederet  etiam  eo 
cafii.quo  malitia  ztatiiupplerct.dr  vitra  Atct.addu- 
culnn.de  But.io  d.c.attcftat.dedefponf.  impub.hoc 
idem  fcquiiut  Oidac.loco  fupctiusadduiio.q  de  alio 

* modo dcclaratifcd’cdiicrnon rcapitur.ru  iplum  cd- 
fulas.de  cum  huiufiuodi  figna  pofi  tponlalia  de  hnu- 
ro  tc.de  verbis  non  probent  mairinioniuni . minus  di 
probabunt  illis  non  pncccddcibusinuouloila  enim , 
deidgenusaliafuncmagisquatdam  przccdenuaad 
Veoetcm.dc  ficadcoiium  illiciium  ,quim  ad  coitu 
coniupalem.vtloquuiuscfiPaiif  incoiif  s9.na.a0, 
pctgl  de  Bar.iuc.>nlcadult.d(  .diigdcMalcfJavcif. 
ebrmi  bjs  jduUirgtaUmijdonna. 

I Minulq.pioptcrcidiccndiimtciitprobaii  maui- 
moiiium  pamores.de  calores  iuuenilcs,viquiapto. 
betur  iuucncin  niulin!  depetifle.  illaiuqt  vchcincn- 
texadamaflcrboc  enim  non  inien  nuiiimonium. 
authotc Dcc  inebf  ijj.cof  ).infi.vtciiam  icftatut 
f arifin  «onf.;  snu4i.&  in  d.coof  j 4nu.a  1 .lib^p 

4 Hocita  accipicndu  cfiitamoicsifiosnihiloiiiiaus 
przfiarc  aliquamcoi  .iedhiiam  .adeo  n pioptcr  eam 
isaiei  hsnefia  admiitaiuricflis  pto  filia,  etiam  data 
siHc<|ualicatc,vifiiuucnisdm  formolam  virginem 
4l^iiflciK|us  ponti  nonpDtuillc,nifi  pcrniautmo 
■ium, vt  placuit  Ant.de ^l.dcItnol.inc.fupce^il^ 
oAc  irfi.de  ibi  Abb.de  Fcl.Alcx  inconf  1 lo.cxal.)  Jp 
jno.vol.t.ct  Parif  (feonf  { s.  nu.  ap.voU-  ' «e 

Aduenendum  vab  cAin  vniuerfnmadptscuim 

7 ptum  jnanimooium.tdc  quo  in  d.c.istqui  fidep). 
l^fci  alia.pofiConcil.Trulcn.de  rcforma.mautlB. 
c.J.foitiiambiiitifiiiodi  pistfumpti  luafiimonii.siT 
iatCiVi  deNauac-cenlctuic.  aS-  ut-  de  pccca.conipg. 
AU.144A  aiucui  c.aajiu.  ai.  . >. 

i'  . ..  k-u 
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ARGVMENTVM. 

An  in  probanelo  matriinonio  deferenduo) 
fit  turamencumin  Tupplcmcntum  proba- 
tionis f Et  an  in  ciufdcm  probationeim- 
perfedx  probationes  ad  plenam  proba- 
tionem faciendam  pofllnt  coniungi. 

I JnmtttrimontopniijmiononJtffrriiwamttwntuJhp- 

fUmtntum  prohatnnu.Contr.  n».  1. 

} lmramnm$m  imnJi^rriin fuppUmextSprtbatnm  mt- 
trimooy  Jpfrittuht.Contranuv,  »«.4. 

5 luraKt7)tii‘ii  JtfmmiumrJIm  fupphmmtMm  proistH- 

mi  in  cau/a  plufjtum  ftnnfUm  rfi 

prohautn, 

6 luramintuinimirftritiirim fuppUmittiimprobalKmii, 

^uanJo  aguir  ad  d^alumdum  nutmaemum, 

7 JuramtHtttra  tn  fMpUmtntum  probatioait  in  camfn  ma- 

trvtton^Jihi  irfirri  pfttM  dtbtttfftvtr  intej^tr  tirPr. 
^ntipui  apud  omnti  htui  audiat. 

8 luramtnioim /uppiimnlumpnialioniiintat^amatri- 

•raof  dilato  paufi  contrarium  probari. 

9 lurammtumim  fitpplimntuprobatiomimtaura  matri- 

inouifnoniji drfinndum , Ijaando  abt^  ptrjbnarmii 
tnaquatil4s,fua  loditprajumplionm  matrhnou^. 
lolurammtumm  fuppkminium  probaliomi  non  drfim 
tncaufa  matnmun^  ilandt/hni. 

I I Imrammtnmin  fuppUmintum  proialionii  «n  difirri  1 

cumaUttriudtci  vidrtur. 

I a itrrammti  pur^ationii  rm  drferUummeaufa  malrimo- 
mnUifteMtuiramintmn  mctjfarmm . 

I { Matnmtnytaufacnnunab  n^utparatur^anJotaufn, 

malrimonfiprintipaJuir  r^Hur , fnat  fi  amdintir. 

14  InramrniaminJupjpUminluprobiiimutmcau/amatri- 
mmp  difirtur,  fnpan  adnnfa  fubtraarit  nfieme  nam 
tnatt  babrntialiMm  ttjhmpourit  dtftrri  luramintum. 

1 ; luuomntum  volunt  artum , if  mdinak  in  fuppUmvM 
proiationiiincaufa  malrimon^  poufiiUi drfim, qui 
fiatpromatnmonn.fecui  n,qui  citra  matrimonium, 
£tcur,nu.i6,. 

luramcncumxisbmliirium.ir  iudkiaUim  Jupplmftum 
probationis  dfirfiA,qui  fiat  pro  matnmomto,quando 
ni  agitur  dtpraiuduio  akrriui  matrimoM^,aliaifiiui. 

II  Juraminiurnvalnntarmmi&iuilklnUtnfyppkmmli 

probationiifiimcHtfco  dtfirmdtmaiin^or  non  prq- 
bdMHpMtrimoniumtaMtfimalaaitamium, 
xqlnamtmtoiuditiiili  dilatoinfippkmtntmm probataonf! 
miM^  matrimqniidt  cqntrarwm polita  tmfisto , ai 
ta  recedi, 

10  MntnmoMati  in  cfn^  dipimam  probationi  faciendam 

tilpogMnlicimngitmpcrfiilnprobatiociii,(Jotr.nu,n . 
n Matrimont  ali  inirHifyiu(pl«uim  probationem  faenndi 
tomungi  mprifiaMpfobatkimtaaqnidoaettm.iema- 
trbimHO probando, fitmdcto  dijfoinetino., 

11  Jiatmnoniab  la  ean/dadpbnampnbationi  fuiinfam 

iknaomnngi  imperMiiuprobiteaitti  ,qn^oagitier 
drpnbaniundtai/timio,  eonprt  .itiud  m.iirimoaicnn. « 
xqln  mmriinomnpImnsJtnafi gener»  probatienii  eon- 
rnngi. 

as  Matnmanhi  m caufa  afipknam  proiniitmm  fatiandJS 
coinungiimpitfiilatprtiiinuiiihinimdovlerabasai- . 
aemmt.coniiBmm^pr£fnmplionet.  , — 
Qwadampkamegn.an.,.-  > 

iTMatrn^iahinenufaadpIannmptcintiommfaaanin 
eonmngunturtmpirfiiltprobalifimifnmfqfnniel. 
ieaegl^qiutUittfimuaperftlictt  mpn^aodplmf  ' 
pi^ftiimmrfilimmtiifiSamim  Ifam. 
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Cilta  ratione  nue 

j^C  «illa  c(lvidendum:nSrumptao«canonc 
eo, quod  tupra  diximus  in  i.  conci,  inairim.  quod 
pod  alios  admittit  Menocli.de  arb.iud.lib.  a.ccnt.x. 
4:aru  zot  .in  fi  caufam  matrimonii  arduam  cfrch  i de 
criminaliaquiparari»  in  hoc  maxime » de  in  ea  lurm 
indcfc^in  rcmipJcn^probatiooisnon  admittauati^ 
iuxt.  rnlamSoc.iun.inc6f.sp.nu.io.pofl  Dcc.in  c^f.' 
s6;.nu.7.in  ti.npportune  nOc  videre  licct,«^omodo 
id  procedat  ex  Dororum  lnla>nc(j;  Hmul  inuelliga- 
biinusian  iuramentum  probet  matrimonium . Vno 
crgoconfcnTua  noftriscft  receptum , quod hicaga- 

\ lur  qnafi  de  hominis  ftatu,  non  clTc  dcfeiidum  t hu- 
iuimodi  iuramcmm>vtdocctg).in  e mulieri,  in  ver. 
ablolmio.de  iurciur.quam  obferuatioac  dignam  di- 
xit Ur.inI.admonedi,nu.s77.ft'.co.6cAlcx.ml.  i.co. 
tir. lo.de  Sil.in  trad.de iurciur.par. 3 .in  n.atq;  Bal.  ia 
l.inbonx  hdci,col.z.C-co.(Scin  conf.tzs.caufa  ma- 

* trimonialts,iib.z.dc illam gl. *c6itcr approbari dicic 

**  Dccin  conf.i  j |.nu.s.dc  magis*'c6ira  Alcxan  cof- 

asd.col.z.vcr.noncBiradandu,vol.z.requituridein 
Dcc.in conr.699.na.  t i.quod  6c  plurimi  anj authoci- 
tate  iua  corroboraucrcivt  Hipp.MarC  poft  Bart.  in  1. 
mantus, nu.14.fr.de  quxftDodand.l.  admonSdiidc 
in  d.l.3.Domini.inci.in  prin.de  proc.in  6.Dec.mc. 
li  pro  dcbi!iratc,nu.  17.de  o6fic.delcg.Goz.id.in  conf. 

1 i.nu.i9.Pahi'.inconr.S3.nu.io.hb.3.  Ruin.  inconl* 
if9.nu.u.&  3jiib.5>Gram.inconLcruii.  a6.nu.  17. 

6 it.Ccph.mc61*i4i.nu.8.1ib.  i.&inc.c6f.matrim. 
ALcx.de  Neuo.conf.zp.nu.6.conl'  7 s*nu.  7 i.Iac.Lco. 
qui  d(cit*communc  in  conl^T.nu.  10.  Alex,  a Scala* 
in  c6f.56.nu.z.Rub.Alcx.in  cenr.73.no.3.Grat.c6li 

7 5.nu4o.&  Ant.Galca.  Vf  ulat.in  conli8j4iu.  4-  «jui- 
bus etiam accelUtGigaSfin  fuoGng.  3>  iuramentum. 

a Ad  connatiainttucnd.im  Ihlam  adduci  conlhcuit 

HoR.ii^d.c.amIicni&  mluiu.eiufdem  ttt.  de  iurehir. 
S.(upcr  quib.  Arch.in  c.viduas.a7.q.  1.  quam  ipcdlir* 

* mai  Liu.de  Pinuint.conl'.marrim.conC7i.  nii.ap.6c 

* hic  partem  vcricMcm  *dicicDamhoud.inBnchirid. 

' panumdfi  verf.caaU  ciuilis  ardaa.  qui  pro  hac  opin. 

plurt&adducu  rA  reiiaquue  id  iudicitaibimo>  prout 
^ciunr<doll.ct  Arch.fup.rclati^i  confidet  au  qua- 
litate pcrfonaru.6c  circumdanriis  ludicabitdimc  dc- 
fcrcndu,vt^tcuct  Balin  d.conf.ix7.1ib.z.incpicnst 
'confidctaodam  c0'c  pamaiem  pcrfonarutCt  alia>qu^ 
dicunturbona  exteriora  matri raonii«puu  diuiticuu- 
uentusA  pulchriiudoi  ex  quibus  fi  fe  mutuo  imiamr 
Bpdcopus format  motum  animifui*6c  potdiiufm 
dcfcrrc»3c  ficcRarbitrariumddecenruit  Abb*Panor. 
ind.c.mulieriirciycetquoad'aflore;naraquoadrcu 
indifhn^e  dcfcrddumciie  arbitratur » dc^uod  llt  ar> 
birrariu  in  vtioq;  tenet  lo.CMaf  lib.  3.  mifccHanco- 
rGT€.4.nu.6.6c  hoccit,  7 volunt  Do£t.  de  quib.  infti 
in  Jimira.opi.conrrar.aded  vt  did  polfii  hosi>ocno 
cQe  m c6traria  lhla,ad  negatiuam  partem  fed  potius 
in  prima  illius  JimiurioncAlequa  infirii,  vt  eteOfide* 
sauit  Nic.  Anr.Gna>inc.contmatr.conr8t.no.  1 5. 
Ampliatur  nunc  communii  Cdclulio»  vt  procedat 

} etiam  tn  matrimomotipiritiuHkVehiti  mooachatus, 
A conuer&tns»vtlenfcrcgi.  de  OoA.  nuperaddodi , 
in  d.  1.  ?.  $.q)uecunq^ti^.de  iureior.  fic  quoqmadldic  s 
laf.in  repet.d.ladmoncnd)fnu.»77.  aSMtLap. 

* 3iicg.86.in  ciula  > 6c  queOione»  dc^coiDinanemieUc 
funcfenrcnnam  aihnuzratWMMhorvadCacd.inc; 

* * vluvcrf.quid  m ciuiaidc  tureiut.dc**maj^s  commu- 

ndn  Idbtur  Alex.uid.).M^iVvcnoi^aoque»6c 

* communem  ^didKMand.a4'Lap<  loco  ar.  de  banc 
panem  renet  Soc.inrnd.ftlfci**«tt«.6»l.4»-adducit 
But.dcaliosin  e. cum  cominMw nudor. de a6trt 
nrtOncmfde  qua  per  Abbano^rniuliai.  nu.8. 

4 Coomb&czmpluoon^addadturgl-m&vidua. 
dc'icg<tnft>de  Aoo.  m(bm.C-dcicb-a^col.4.iiom. 

1 9,y  ctCin  c4ul«€iMUcb.9u  mi  pci  vciG 


^ i 


fortiiUcut  loquitur  dt  illa  gl.tfld.c.vidaa.  de  Azoct* 
tat  Arch.in  c.li  quis  ptcsbyter.poft  prin.vcr.idcm  di- 
cit Azo.z.q.  4.  de  in  hocnumerofunt etiam  ii  cd^a^ 
ditoui  fupra  (untrclati  proadSrmante  opinione  c6- 
duUoQi$,qtii  tamen  conciliari  cumcxrerispolluot 
coiquo  fiiprd  diximus  modo  intclltgcndoi  vt  infeq. 
limit.illa  tamen  gl.in  d.c.vidua.quicquidfiridccoir* 

* requcmerhuiurmodiopi.c6traru*c^unitcrdani> 
natur. vt  dixitlaf.in  re^t.d.l.admoncndi,no.s77>A: 
Alc.de  prcfumpt.inrollremisvcrf  ac.priefump.n 
etiam  dicitMand.aaLapcad.all^.86.  * 

Ncg:yiti  ergo  fententi^  lim  in  c6cl.  quilm  in  ani' 
pliatioQc  adhzrcdOylimiranda  ihnr  fu  penora  o1a>  vt 
S locutn  non  habeant»  t qn  eflet  plufquain  fcmipleoc 
probatu. vt  per  vnum  probat^ opinionis tcfldi  de  a|h 
tcru  n6zqu^  idoneum, vel  p^tc0csdeaudmt,aliS-  * 
ve  prxfumpriond , adeo  vt  iudid  videatur  clTc  piuT* 

3uam  fcmiplcn^  probamm.ncnot.  gt-  vlt.in  e.  vlt.|^ 
lutex.deiureiur.quodidcmtcnentSai.  de  Roman 
d.l.admoncndi,5c  ibi  laf  nu.as  i.CaltAlex^dc  idem 
laf.in  d Ls-in  cand.fcn*rd^nfum  eft  4 Soc.  in  cooC 
1 36.1ib.  (.4  Corn.in  c6f  1 3 ^coi.vlt.lib.  i-4  laf.in  c6C 
iap.coI.pen.vol.i.Goz.inc6f  ii.mi.iS.Bal.inconG 
I a7.Ub.a.Alexin  conf.  iS^.in  5.  lib.  7.dc  4 Crau.  io 
conf.7  7.nu-Z4-dc  x6.de  in  c6f  tpS.nu.  io.ad  idc  ded' 
dit  Bocr.in  dccS^^u.4•  ^ eximm  fcim  purauii  Hi» 
Marfin  fing.27.iarm  ioiuppiemcmum»  cui  acccw 
additio.iuihor  ad  Capci.Thol.  q.  17 1 .hocq»  conGt- 
mauitGab.in  fuis  eoo  cl.deprob.c6cl.i.ou.40.  idem 
praeterea  voluit  Abb.in  d.c.mulLeri.vcr.ego  indubii 
crcdercQi.c0i.3dum  loquirar  inadore,oc  relinquit 
arbitrio  ludicis  po0c4  qod  fubdic , de  hic  habetpW  i 
quam  fcmiplcnam  piobationcm.Hocq»  7 fratic 

gi.in  d.c.vidua.duni  ponderat  admioiculu  bonarum 
przfumprionum,ctHofl.  & DoddupcriusrclaticA' 
ir.i  conclufionC,&  ampliationi  fumati^b  rclinqufxc  s 
religioni  tudicantis,qua‘ex  edeurrentib.  conieettm 
er  pfonaru  qualitatibus  arbitrari  p6t,vt  it  fentit  Cor. 
iun.in  (thadinoncndimu.  67.  q dicit  hic  opinionem 
* *c6em>hocidem  afrcritTitaq.depoen.c.5i.num47. 
fte  placuit, de  Ftan.Marc.ui  decif.  Odph.7y  3-  ou.i» 
ex  quo  potenti  iudicchuiufmodi  delatio  iuxaoxaa 
ricriifiueagacdeqaxR.an  matrimonifi  fuerit  ctoa* 
dumifiuc  de  aliquo  impedimeato  ipflus  comagi;,vt 
habemus  4 Did.Couardib.4.dcaet.par.  1 .c-4Jni.  «• 

6 lnhocthc0aducrtcndum,fquodquandoi^tix 
nddiflolucndum  matri  moomminonvidour,  quod 
ena  hoc  cafucx  arbiiriopointdcfariifinn.vtrenet 
Balin  d.c.mQlieri.qui  dicit  opi.  Arch.  de  qua  fiip.  de  t 
quam  cum  communi  comcMOconuiuuimoSiCfie 
veiam  promarrimoniO}  fed  non  contra  mathmd* 
ni0»c(  BiI.f(^uimrSoc.m  trac.faIa«|.2-fal.ST«quod 
itdeciliim  tt)itinCapcl.Thol.d.q.i8i.crCailr.md. 
If  nu.  1 1 . in  & quircddit  rationem  > quia  o0  grauMk 
ddiirolufionis  matrimonii  r et  in  ea  verfaturmiitis* 
pneiudiciutnic.licct  ex  quadam»deteR.ctidcb  Abb. 
'duitamcn  dicit  efle  deferendum, in  d-c^mulicri , coi 
4.requirichoccalu  multum  vrgctcspncfumpiieMi» 

- - Amplctlido  c6cm  limitationem  eam  velinrpA' 

7 mbfubliinkcs, vr vera lis>q5tUf qui pctitfibiiuim 
deferri.  Iit  vir  ioicgcr  vitt,quiq:apudomnevbOHB 
audiat>aii4s  fecus;  authore  A zo.  in  furnm.  C.  dcttJi. 
ct«tcui  accedit  lal.poft  aiios  in  repet,  d.  Ladmonc- 
di,nu. H7.nccid  latuit  Aymodcamiq.tfp.p^. 
4.iimit.eiufdciti  fuit  ln]x,et  Mcnoch.  ac  aro.ioiU9- 
aieent.a.ca(ut5o.num.t  x.et  in  terminis  maitim  eui, 
edut  omncslUpra  addudi  fciibcntcsin  limiti.  ctgi 
d.c.vidua.quz ponderat periotueboneiUtem..  - 
8 Sublimitaiurlecund6rCtdecIaratur,tpofictri  poR 
delatum  iuramentum  contrarium  pr^ari,et  pcrcA* 
tranas  ffrobationcsab  hoc  iuraoi2to  recedi,  vt  tcfta- 
(urglaii  c.viLiopnn.ctibi  Alk>.nu.7.deiuxciur.c:^ 
bauit  Ft^Muctia  d.dcc.DelFh.75  s • ou.7. 1 . par.c ' la 
iuniAona 
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duramento  hoc  ncccffarib  generaliter proccditd.1. 
admonendi, et  ibi  plene  Do^t.c.fVareruiratis, de  frig- 
et malcf.Fcl.in  rub.de  iponi.  nu-4.in  iufoautS  iudi* 
oali>dc  volutario  in  caiu  matrimonii, et  vbi  alias  ala 
infaluiis  diferimen  vocatur,ideconcJudif,quicquid 
fitinalijs  Calibus,  vt  per  H0IL&  Abb.ind.  c.inulicri. 
^ • Sublimita  tertionon  proccderc,t  qn  inarqualiras , 
qua:  tollit prefumptionem  contraf^i  matrimonii,qh 
talia  inl^menta  non  inrerucncrunt.vt  ccnliiitgl.in 
calitcnin  m-concubernia. circa  med.jo.q.5.idc  ob* 
.^.icniatum  cft  inl.donationisin  concubinam,  in  prin. 
ff.  de  don.  hanc  vero  iublimitationcm  affert  Nicol. 
Ant-Graujnt.conf.matrJnd.conr.S2.  nu.  45. eu  vbi 
non  adcA  verilimilitudo  > non  deferatur iuramgtutn 
hociVt  aOcuorauit  lafJn  d.l.admoncdi,  nu.  247.eoc|: 
minusjvbiadeff  prxfumptioiuiis  contra  petentem 
fibi  deferri,  vtpoffaliosdirctnitCachcr.indccif.Pc- 
dcmon.7 1 .n.  j.  Se  vbi  et  illius  probatio  aliquo  modo 

Kxcotrariam  probationem  fuiflct  edita , vt  docuere 
o(^.in  d.l.admonendi , vbi  requilita  ad  huiufmodi 
iuraincnti  delationem  enumerantur,  & referuntur  i 
Mcnoch.ind.tra^.dearb.iud.lib.2.cent.  i.cafu  190. 
bo.,  Quarto  locofublimitabis , locuf  fibi  vcndicarc  in 
coniugiopalamfado,fccus aurem  in  matrimonio 
ciandeftino,iupcr  plurcs  rationes  concludit  idem 
Nic.Ant.Grau.intcrconf.marrim.d.conf.S2.  nu.  44. 
1 1 Qointo  poteris  lubhm.itarctgcncraiim  procedere 
commune  limitationem,  nili  alitcriudici  Videbitur, 
cuius  arbitrio  relinqiiidebcr.,  an  etiam  data  plufqua 
fcmiplena  probatione  fit  tura  mgtum  huinimodi  dc- 
fb:endum,ica  idem  Grau.duclaratind.c0f.S2.  nu.  19. 
dcin  hocintcliigit  veifari  nrbitriu,  dequofup.  dice- 
bamus in  limitatione  ex  Hoft.  & aliorum  fentcnria : 
nam  alids  data  tantum  fcmiplena  probatione  arbi- 
trium non  poOet  operari, fecundum  cum.aductfantc 
communi  opinione. 

•'  Sccundb  limitanda  cft  principalis  cqclulio,  dcin- 
2 tclligenda,tvt  vera  fit  in  inllrumcnro  ncccllario , q» 
defermr  d iudice  in  dcfedumfemiplcnx  probatio- 
nis,vrpofu<mus,fccus  in  iuramgtoputgationis,quod 
reo  defertur  in  hac  caufa  marriinoniah , vt  in  e atte- 
ftationis,de  dcfpon.impu.  quod  de  eo  (obitui-,  licet 
ab  aliquibus  citetur  pro  luramcnto  ncccirario,  & ibi 
Abb.nu.  I i.dicit.quodsgpcrcxigidcbctirco  in  hac 
caufa  matrimoniali , licet  actor  nihil  probaucrir,  te- 
* ftem  ad  id  laudat  Hoff.Sc  dicit*contmuncm  efle  do- 
Arinam  idem  renet  in  ceontinebamnnu.  8. 

co.tit.de  de  hoccum  purgaronoiure  tradit  lacLco. 
}nr.conf.niatnm.  cdli94-  nu-  > 04.inalijs  aut  defertur 
hociuramcnrum  puigationis,quoticfcunq, -aliquid 
vfgetcontraivrpcrlat.in  dJ.admoncndi1nu.2Si.tra- 
dttMaran.in  prax.ord-iud  par.6.a£tu 9.nu.2S. 

1 3 Tcrtioloco  limitari  polis  vidcrur,t  quandocaufa 
Marrirnoni}  principaliter  agimr,  tue  enim  procedere 
potcftxquiparatiocum  criminali,  & idcirco  proba- 
cloOes  vrgires  requirctc,fccus  li  de  matrimonio  aga- 
IUI  incidcnter,quoniamrffc  illa  fpecies  probationis, 

Snje  fufficit  in  caufa  principali, luificit  etiam  in  Inci- 
cnti;Vt  conclnditCeph.d.confii4t-nu.9-lib.t... 

14*^  Quarroli  mirari  poteft,vt  locutfibi  non  vendicec, 
quando  pats  aduerfa  fUbtraxh  teftcni.-  nam  tunc  ha- 
benti alium  teftcm  poterit  deferri  iuramcnnim  , ve 
auihorcft  lo.And.qucin  alijlajuuturin  c.pcrucnit, 
il4,vbiFclJn  fi.de  icft.cogen^ 

autem  procedunt  in  iuro  ncccffario,  vr tradi- 
tum cftquod  defertur  i iudice  parti,  quid  auteio  hl- 
samento voluntario,  & iudiCiidi,quodi  parte p.ir- 
1 5 d folct  defetri^deteommunis  cft*c5dufio,  quod  de 
* ferri  poilic  ilii, qui  ftat  pro  matrimonio , Iccus  aut  ei» 
qui  matrimonium  impugnare  contende,  fecundum' 
dilf.iac.Bur.quara  fcquitur  Batt.&  ali;  raa^  c5mn- 
**  niterf^aprobat  md.l.i.dciurciur.  vtibi  teut  Alex, 


16  Diferiminis  ratiofea  folet  afferri , partium  etenim 
voluntati  relinquitur , anvclinr  denuo  cohtr.ihcrc 
matrimonium , non  ramcniilud  contractum  ditlbl- 
uerc.Bar.dcCaft.&Iaf.ind.l,  3- qui  laf.diftinguit  in- 
ter iuramemum  ocgatiuum,&affimiatiuu,aArinaiis 
fciliccr  mauimontum,  de  illud  negans. 

1 7 Declarandum  modo  eft  id,f  quod  didu  cft,  polle 
feilicerdcfcrriiftudiuramctum  illi,  qui  ftat  pro  ma- 
trimonio,verum  dlc,quando  non  ageretur  de  pri^iu- 
dicijsaltcrius  niarrimoirij, alias  iccus : ita  intcliigunt 
CaltialA  atij  in  d.l.  3- 

Nec  in  haere  miffum  facia  Abb.ind.c.  mulieri, in 
J.C0I.& 4.nonprobante  indiftinde di^u Bar.in eo, 

tg  quod  non  pollit  deferrithmoi  iurin  illi,  qui  ftat  con- 
tra matrimonium,  & qn  non  c6ffar  de  matrimonio, 
de  agitur  de  eo  probando,  adtorq:  nihil,  aut  fem iplc- 
nctatum  probauir,adc6  vt  reuslic  jn  calhabfolutio- 
nis:tunc  enim  hoc  iurm  reo  deferri  pofle  trcnlct , per 
c.attcftationesidc  dcipof-impub.  quando  aur  de  tna- 
tnmcvtioconftaTCC.fcd  dilccptarctur  de  aliquo  impe 
dimero , tunc  veram  efle  opinionem  Bar.atHrmat,vc 
non  polfit  deferri  ftanri  coua  raatrimoniu , de  impe- 
dimcntu  allcgSti,quia  inatninonioia  probato,  prs- 
iudicarcr.de  cflctcollufionisfufpicio.de  Abb.  fiuam 
probat  Did.lib.4.dcctct.ia2.par.aJlcg.§,i.nu.;. 

Ego  vero  ex  rarionc  Bar.de  Dod-qui  iiiil  commu- 

* niter  * fequuntut , .arbitror  apparere  lenfum  commu- 
nisdiffinc^ionis.dc  Abb.non  dtflcmirc.cum  etiam  li 
non  fuerirprobamm  matnmonium  per  actorem, aut 
fcmipicni  tantum  probatum,  deferri  reo  cefeantiu- 
ramcnrum.dc  quo  in  d.c.atrcftarioncs,  quod  ipfi  vo- 
cant computgarorium,vtaiain  paulo  lup.  diximus. 

Neque  et  illud  te  monere  hoc  111  loco  ptaxetibo, 

1 9 quod  quoties  ddatumtfucrit  iuramcnnim  hoc  ludi- 
ciaie,de  contrarium  poflea  conftiterit , abeo  recedi , 
quod  hic  vertatur  animx  periculum , de  quo  paul6 

V-  ante  meminimus, ex  Abb.ind.c.mulicri.dciucciur. 

Sed  hxc  hadcntis.  Redeo  nue  logo  lime  inrcmal- 
lo  ad  id  9 iterum,  ac  Icpius  fupra  reperiuimus,  causa 
feilicet  inatnmoniaic  grauc  exiftimati , capiralic}uc 
patS  cenferi  vfquc  co,vt  nec  deferatur  in  ea  iuramen- 
tum  in  dcfedQ  fcmiplcua:  probation  s:  ex  hoc  inqua 
axiomate  colligunt  Iciibetcs  in  huiufmodi  quaeitio- 

20  nef  nbpofle  ad  plca.im  probatione  facicitdacoiQ- 
gi  imperfedas  probationes , ve  argumeto  fum  pto  de 
criminali  caufa  ad  hancnoltra  tenuit  Alcx.in  coftU 
i4j.vol.3.vt  iequitur  Dcc.m  c.veniens.nu.29-  de  te- 
ftam.vbi  in  cauta  ciuili  ardua, jput  cft  matrimonialis, 
tenet  ctia  BaldJdc  voluit  Marf.in  ling-407.&  in  l.dc 
minore §.plurimum.nu.  6;.ff'.  dequxliatq;  ipfcmec 
Dcc.ia  coiit  i ^.tn  prin.de  ioan.de Sci.in  trae.de  iurc- 
iurJn  q.;.par.nu.3-  qui  cdciudut  omnes  fama  ad  ple 
ncproban.^u  vQo  teftenou  coniungi.dequoanobis 
paulb  arite  honAutla  funi  tfadiTa,&  9 teftium  numo 
rus  no  lUppleat  alioru  defeiftus,  teneqt  Bald-  in  c.ad 
noftram.dcprob.Gram'.inC6lij6.  nii.5  i,ad  fi.Rui.in 
<^^.i5o.nu.tS.Gab.pofteos,quosadducit  tit.de  tcft. 
cbncluf  5.nu.>4i&  concl.d.nu.  d.&:  generaliter  hoc 
firmat  DccJn  conf  1 3 3-col.vlt.  Se  in  c.cum  caufam , 

r*  num.32.  de  prob*&  poftalio?  Gab.qui  de’^communi 
opi.tcftatur, tit.de prob.concl.  1 mu.  38* 

2 1 Id  tamen  f no  ita  indilcritninatim  ndnulii  admic- 
tuat.-natn  in  probatione Icinipiena  de  concradfu,  de 
alialemiplena  de  confefllone,buiufmcxii  coniun- 
^onem  etiam  in  matriinoniaii  caula  eam  admitti 
tenuit  lac.Lcon.intconf.inatrim.in  conf47.jiu.  la. ' 
in  conf. 5 i.nu-  6.  quod  de  conficinauitMart-detjrar. 

...  ibid-in  conf.i6.nu  i ;.&auodremiplenx  Rationes 
coniungantur  m hac  cauUfdicic  limplicitcr  inter  ea- 
dem conf.matrim. Pctr.de  Barb.in  conf.  24.nu.31. 

Verum  qulcqmd  fit  in  lingulis  cxcplis  putargpof- 

22  fedicit/Pbationcsfemiplcnas,  Se  im^feclas  comn- 

■ gi  pofle  ad  plena, & pertectam  faaenda,  quoocicuqj 

ageretur 
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ageretur dc  matrimonio probSdojfccasquadodcco  6 Accufator,  ^teflitgtturatimquispohjltjjfimtsufiim- 
dinblucdotra^aretur,&  in  hacfk^i  (pccieloquucur  ptdimtnthfutirimony . 

plurcscxiiip.rrlatisDodor.  & in  primis  Dcc*ind.c  7 Imptdimentlimatritnony  non  dtnuHcidn$,rtuttJi precati. 
vcniens.nu;o.&  Iai.inrep.d.l.admonedi.nu.i^2.ff.  8 Jmpidimentu*nmatrimort^p*rvnum  UjUm  non  proh*- 
dc  itireiu.  Hip.  Marf.in  locis  fup.dt.hoc  enim  padlo  tur,  quando,fponfalta  iuTaUKfientpr*miJfa.Qontrar, 

caufa  maTtmonialis granis  dici  poceft  criminali  num.^.ConciliaMtm.io. 

«cqniparaii,vtcdridcratRui.incon.i50.nu.i;>Vol.5.  ix  Impedimmtum  matrirmnp preAatur ptr famam ^ qus 
Sr  Lau.  dc  Pin.  int.cdn-matii.cdfi>7i-nu*x  5*  licetnd  boecaJupUnam  probationem  facit. 

* ignorem  communicer  Dod.pondcrarcgrauitatc|n  ti  Impedimentum  matrimonp probatur  per famamtttiamfi 
huius  caufa:  ecialn  probadO)quaG  mne  agatar|de  ho-  pramijfa  efmtfponfaliaiurata . 

midis  ftatU)  quod  lup-attigimos  nonnullis  inlocis^dc  1 3 Impedimentum  mairimony  cum  per  famam  probatur, 
tradit  Gab.d.c6cl.i.nu.4i.  5c  hoc  modo mtclUgSdo  potejliudexdc plano ftknformart. 

limitari  potcA  comunis  conclulio»  vt  non  procedat,  Impedimentum  matrimony  ^r  famam  nonprobatur  , 
qu3do  agitur  dc  probando  matrimonio,rcd  tantum»  cum  de  eontrariafamaclanorts probationes fierent . 

inodoiquando  agiturde  eo  infringcndOiVt  colligere  i^Confanguinei  admittuntur  in  probatione  cbtr oria famf, 
^ 1;..;  nullumfciUcetdnmatrimoasoimpedimtnttim  extare, 

1 6 Impedimeti  matrimony  famapotejt  elidi  per  cifanguinto- 
rum  iuramentsem^rbitrio  tamen  ittdicit . 


clicx  ijsiquxfupra  diximus 

XI  Hxetamen  limitatio  ita  hrmatatfublimitamriVt 
no  habeat  locuquado  ageretur  de  probando  nqatri- 
monio  contra  aliud  matrimonium  > tunc  non  heret 
huiulinodi  coniundio  : liccccnim  ageteturd^  vno 
probado  ageretur  tamen  ctia  dc  alio  infringendo,  vc 
luit  dccifum  in  Ca^l.  Tholo.q.i72.itera  luitquxfi- 
tum.de  quo  nos  ctia  nonnulla  paulo  ante  diximus . 

24  Declaratur  Iccundo loco thuiufmodi  illatio, VC 
n5  pioccdatin  macrimoniocladcftino.in  quo  plurcs 
diucrli  generis  probationes  coiungi  dixit  lac.  Leon. 
jnt.c5(i.niatri.in  d.cdius  i.n.pi.pmocusauthoricate 
But.inc.venicns.il  i.dc  tcft.  perinde  quafituc  verfe- 
mur  in  hisiquxluntdilficilis  probatiomsiquadoautS 
inatnmoniuclandcftinti  Iit  huiufmodi  alTcrit  Cra- 
uct.in  cofi.iS  i.col.pcn.vcrl.non  obftA  pofteu  Mc- 
noch.deacbi.iud.lib.a.cent.2.calu  1 17.nu.16. 

»5  Temo  declara  veru  non  dTe,t  quado  vitra  imper* 
fe£las,&  fcmiplcnas  probationes  c6currunt  edice- 
re,& prclumptioncsjquia  tunc  coiungerehita  rclpd- 
fiim  clt  a Dcc.in  coli.  1 s i.n.i2.  incafu  matrimoniali 
cotulcu.S)6c  in  criminalib.traditurab  Aret,  in  d.c.vc- 
ntcnsidt  ibi  Fel.de  reft.&  i Grat.in  cdf1.5S.in  h.vol.x. 

26  Amplia  hanc  declarationem , ctia  f fi  ageretur  de 
probando  matrimonio,cd(ra  aliud  matriinoniu>  te» 
Ac  Arct.cdfi.  i ;.col.5.dc  nouillimc  traditGab.in  d.cd 
clalionc  pntnamu.44.tunc  cnira  non  procedit,^  di» 
dum  cft  fupra  in  liibliinitat.ad  primam  limitationS. 


t suramentsemyarb 
l-j  Impedimentutn  matrimony  per  coniugum  conftjfionem 
probetur . 

1 8 Impedimentum  matrimony  quomodo  per  eoniugtem  cos» 

jijponem probetur  difiinatom  declaratur. 

1 9 Impedimentum  matrimony  iam  contralii  duobus  tefii- 

Dus  ejiprobandum . 

loConfanguhsei , ^parentes  admittuntur  ad probatsdsem 
conjanguinitatis  impedsmentstm.Et  cur. 
a 1 Impedimmtum  per famam  non  probatur ^ eum  agitur  da 
infringendo  matrimonio . 

Btiamfi  cum  fama  bsiiujmodi  eoseeurrertt  corf effio  eon- 
iugum  vt  num.it, 

13  ImpedimentummatrimoniJ  per  f amam  probatsefittianjfi 
de  eo  infringendo  agatur  modo  concurrat  tonfrJfio,qte( 
fiat  ab  afiantibus pro  ipjo  matrimonio,  Contrajtu.1^ 
l<)lnteUe6ius.c.fiduo.3%.q.(i. 

26  Impedimentum  matrimony probatter perfamam,atiamji 

de  eo  infringmdo  ageretur , cum  eonaerreret  confrjpo  > 
quafierct  ^ eo , de  qsio  dubitaretur  xjtrumpro  matris 
monio  flaret,  vt  quia  timeretur  de  coUuJione . 

27  Impedimmtum  matritnonynon  probatur  efft/fione , etiS ' 

fi fieret  ab  afiante  pro  matrimostio,  xxlabeode  quo  dee-, 
bitareturvtrsemproeodemfiartt  matrimonio,  concur- 
rente etiam fasna,qttando  confittm  allegaret  turpiteedi- 
tsemfuam.  Contrarium,numj,i. 


f 


Illud  poftremd  aducttcndil  cll  m cafibus , inquib,us  i^  Impedimentum  matrtmoni/  fola  eoniugtem  confijfiona 

1 ..........  nonpotejlprobari,cttm  t^itur  dtJdrtmendomatrimo- 

rsioiamcontra&Q. 

IO  Impedimentum  matrimony  fola  coniugum  eonfrjfiona 
probatur,cum  illud  camalster  nondum  efi  confumatu, 
Cy fatentur  eSiuges, fi  id  facere  animo  mutandi  vitaestf 
& religionem  ingrediendi . < 

3 1 Imptdsmentum  matrimony Jhlacoiugum  eonfijfionepro* 
batur, quando fit  confefiio  ex  parte  aSlaettiumprovuu> 
trtmonio,guoaiudieis  arbitrio  arbitrio  relinquittesf  . 

3 2 C onfijponi faUa  eStra  matrimonium Jpirituale,  vt  ilbti 
dirimatur , an  fletur^ide  rtmsjpue . 

3 3 Qonfifitoni  coniugum fiandum  efi  fi agatur  de feparatib* 

' nernatrimony^uoadiborum, 
l^t^sjperfatio  circa  impedimenta  snatrmony prafumitytu 
dsficilis,iS  impoJJtbiUs. 

3 5 Dijpenfandi  circa  impedimenta  matrhnon^ , qsedfihtiee-  ~ 
jlacaufittiy  quibus  cafibusd^enfitur,  (nquaaarra»- 
dafinttvideremi/fiut. 

O n ^ labor  inquirere  ,pbationes,  qui 
busimpcdimctamaaimonijdcmonibC» 
tur,quln  poflTmt  ea  iudici  plana  ficri,qax  im  pedim&> 
to  funt  quominus  conubium  celebretur, quam  ad  in- 
ucftigandum,qua  ratione  cotradu  iam  raatrimonift 
pqfilt  probari . Quodfiinptzfcntia  caperfequino» 
ibicflctinftimti,que  adcdttahcndu  matrimoniu  ob 
ftant  I id  cdmode  nobis  agere  liceret  pa  loan.  And. 
qui  plura  cdmemoratin  trad.dcrponial.de  mamm. 
ycihcjjfadc  primjipaitfennin^icdaliiLl  =,^3. 
' * ' t®»»? 


37  hxc  cdiundio  admictitur  f perfedasprobationes  ita 
demu  coniuDgi,fi  quadibet  ipccics  per  fe,Ucet  imper 
fedaad  plenam  probationSifit  tamen  pecfcda  infua 
fpccicrira  in  hypochcfi  noilca  marimonfi  rcfpondir, 
Alcx.in  cdfi.2504id  fi.v0L5.de  in  vniucrsu  hoctradi» 
turitcfte  Bal.in  1.  fi  quis  ex  argcntari|s>  §.  i.&.  eden.de 
ad  id  plurcs  congcui  Gabrici^  d.concL  x.nu.  ji. 

QO^C  LVS  i O MXXXV. 

ARGVMENTVM. 

Matrimonij  inipcdimcntum,quo  padlo  pro- 
betur . 

sv  M M A R I y M. 

z Edifla  debent  publice  proponi  ad  irnptdsmtnta  matrimo- 
ny facilius  detegenda , vt  fiatuto  ad  id  aliquo  termino 
eajint  mamfijtanda . 

2 Impedimentum  matrimony  per  diQumvniut  Ujlisfuptr, 

to  deponentis probatter . 

3 Impedimentum  matrimony  per  dtlhem  vnius  tefihproba- 

turatiam  fi  non fit  citatus . 

4 Impedimentum  matrimony  per  diiJum  vnius  teJUs  proba 

tur,  etsamji is  fecrtto,  abfque  fui  nominis publscatio- 
ne  recipi  velit. 

j Impedimentum  matrimony ptr  dilhtm  vnius  tefiiipro- 

baturt  etiam fiudenuwtatortJfittVtl^htrfiitudtmm 
Juamalkgart^i 


a 

1 


W 
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mosydc  deilio’nofln  cft  difpuratio.  Ad  hxcjtaqoc 

I tnapamm  proferenda  impcdimcnu.tcumfzpi,  ac 
£rptu$  folcant  i mattis  celari , poblici  proponuntur 
edi  AaiVt  ftatoro  ad  id  aliquo  termino  manifeitanda 
fint.ficiunjt  fum.Pont.in  c.cfi  iohibirio.de  clandeft. 
defpoo.  quod  6c  fancitum  eft  in  concil.Tridcn.de  re* 
for.marrx.r.pr^terqnamquod  parochisca  cura  fiiit 
demandata, vc  ipH  inquirere  ,&  inuelligare  debeant» 
analiquod  ad  connubia  celebranda  impcdimCtum 
ebnftat,vt  dccrcuit  idem  Pdt.M  ax.in  d.  c.  cum  inhi- 
bitio.$.vlr.&  ibi  Abtxdc  fUitrepetirum  ineo.concil.  < 
Tridcn.vbi  rupra.atq»  conhrmauit  Franc  M ore.  in  q. 
Dclph.715.fi quid  autem  probabile  apparucnrcdtra 
contrahenda  connubia  tintadicimrcoocra^uSi  do* 
nec  dc  impedimento  confter. 

Atquo  padoiogetquis.id  c6Hare  poterit>  5c  cer> 

a ticom  hicdccuirandopeccato>tneq{degrauiiTtrno 
damnoagator»  probabiturimpedimentu  huiufmodi 
pa  didam  vnius  reOis  fu  per  co  deponentis,  vr  habe* 
niusexcpraeterca,il  a.dc  fp6fal.de ibi  gi.Hod.  & alii» 
iddjvtifmgulare  ptonunciarum  obl^auir  R.om. 
in  ung.  6 19.  quod  Ac  memoria  dignam  fumartaiirati 
laCin  repet.l.admonSdi>nu.  1 97. dc  iuremr.de  Did.  ‘ 
inepit.4dcaet.in  i.par.c.6.Si.io.nu.  20. 

'5  C^od  ampliandumivt  verum  (ic,  f etiam  fi  huiuf* 
inodi  tedis  non  (ircitarus*fcd  a parte  oblatus , modo 
Tenon  ingenerit  .vcviliimcfl  Abb.inc.  cum  in  tua. 
nu.a.dc  TponiaKAc  inccaufam.vbi  & imol>  Ac  Fdyn. 
de  probatio. 

4 Secundo  ampliatur, fSr  (1  nolit  publici , Ac  in  pne- 
Tcntia  partis  tccipi*fed  fcaao,  Ac  abfq:  publicatione 
Tui  nominis.vc  decretum  cft  in  d.cap.  praeiaei.  quod 
dc  probauic  Abbas  in  capitTupet  c<^.  de  conTang.Ac 
amn. 

> Tertio  amplia. vt  proccdat.f  ft  fi  eflet  dcnficiator, 

vdaccuTaror,Ac allegaret turpimdinem  luS»  (ic col- 
ligitur ex  C.CX  Uteris, Ac  ibi  Abb.nu.  6.  deconfang.  Ac 
amn.Ac  in  c.ad  audicntiam»dc Tponfa.  Ac  m ciurauir, 

6 de  probatio. Ac  hac  caufa  genentim  quisf  potefi  efle 
accuTator,Actc(Hs,ex  cap.  fiduo.  5 5.  q.  6.quod  tradit 
Spec  Acdcclarattir  qui  inatrim.acculipotnu.7.Acibi 
lo.Add.in  additio.Acquilibetdc  populo  admittitur» 
allegans  At  propriam  turpitudinem  * vt  arbitratus  cfi: 
Abbinc.!ator.derciud.crinc.tcnor.eatir.imm6q 

7 nondcnunci.ittreusefipeccati,c.tua  nos.  Ac  ibi  Abb. 
in  a.noc.decO;quicogno.conTan.vxo.rua;. 

5 H^c  modoTubliniitabis^t^aandorponfaliaiurara 
effent  prarmilTaauxtalcjuAtiamgl.in  d.c.Tupcr  co.de 
conTang.Acalfin. 

p Sed  opinionem  gloflzf  oppugnatibi  Abb.Ac  in  d. 
c pnrtcrci. 

Ad  tollendas honim  authorum  difienfiones  opi* 

lonio^I.dcclarandaefi.vi  vera  liritcumrcfiisnoncd 
omniQO  integcr.vt  in  dc.przrcrcd.viai  allegabat  tur« 
pitudtnem  Tuam, Ac  deponebat  line^ublicanonc  Tui 
f)ominis,alioqui  quando  lefiis  efi  integer , Ac  cu  ma- 
gna cautione  tefiimonium  dicit , illius  di^in  zqui- 
paraturfamcdraloquiturAbb-inlocisallegatis , Ac 
Prarpofin  d.  c.  prartcrci.  qui  de  * c5i  tcfiatur,vt  rcTcrc 
Did.d.$io.nu.2a.  tcficautcmnon  omnino  integro, 
pnemilfist^UiXMiralibus  iuratisnd  probatur  impedi- 
inAtum , imo  tefiis  dc  auditu  iurarus,Ac  tefiisde  veri- 
tate fine  iuf  o non  probant, vt  efi  tcx. Ac  ibi  nor.  Abb. 
io  d c.  i.deconTang.  Ac  afiin.pofircmum  tamc  hoede 
teftede  auditu  declaratur  non  procedae  inimpedi- 
mentoconfangumitatiS.Quod  probaturfccundu  (br- 
mam  c.licct  ex  quadam, dc  tcfiib.  vbi  Fclyii.  Ac  m d. 
c.cua  nosiAc  ibi  Abb.declarat.  Ac  alias  a nobisdifcuf- 
fiim  fiiit  in  concluf.  conlanguiniras. 

I I Eadem  dc  caufafad  hoc  impedimSrum  matrimo- 
nii proba  ndG  admittirur  Tama.qua:  hoc  cafu  plenam 

* probatione  facit,d.cTuper  eod.Ac  ibi  Abb.  Ac*omncs 
nouiU*dc  conlangsAc  a£n.Ac  Hom.iad.  fingul.  6 16. 


atq;  gl.in  c.illud.in  vcr.in  hoc.de  cla.excom.  vcl  dc- 
po.minifi.idcm  Abb.ind.c.  cO  in  tua.nu.4.dcTpon(< 
pcmgl.ibi.idero  TcnTctcFcly.inc.  veniens. num.j.dc 
teiiib.  Alex.ad  Barr.  in  1.  dc  minore, fi  plurium, (ub* 

nu.jo.Ac ibi MarTnu.i6.fr.de quxa.Dcc  mc.  i.n.no. 
dcappcJ.AcDid.poft  alios  Indii.io.nu. 20. 

Hancimpcdimcnii  probationem  ampUabisverS 
cucitaiam  fi  prxmifla  eflent  fponfalia  rurata , vt  cA- 
, (dere  gl.Ac  doa.ip  d.c.Tupcrco.  Abb.in  d.c.prartcrcd, 
il  a.dcTponfal.Ac  ibi  PrarpoTdicit  * communem  opi- 
nionem,tcftcDid.in  d.y  »o.nu.ai. 

U Secudolocovclim amplies, fvtdclfuhifmodi fa- 
ma ad  tmpcdiAdummatnmoniupofljtiudcx,  cui  dc 
ea,vti  priuaioc6fiitcrit , pafcipfcdc  plano  fine  ali- 
quo ordine  iudiciario  diligentiusinqiiircrc,Ac  vide- 
re.authorc  Inn.poft  gl.in  d.c.  cum  in  tua.  At  ibi  Abb. 
in  4- nor.dcTponfal.quos  (equitur  lac.  Lcoms,imcr 
com.mathm.in  c6(i49.nu.  2 1 .quod  aurem  ihpcrim- 
pedimento  matrimonii  pollit  ludcx  cx  officio  Tuo 

proccdcrc.tradunt  Abb.inc  porro.pcr illum  tcx.  nu. 
4-dc  diuor.Ac  lo.  And.in  d.rra^.dc  iponT.  Ac  mattim. 
nu.is.ct  in  matrimonii  c.iu(a  procedi  cx  officio  iudi 
cis, probat  contcx.ind.c.cum  io  tua.  Ac  in  c.  cum  cla- 
mor.de  icflib.  vt  Ac  aficrucre  Am.Fran.dc  Dod.imcc 
conl.mamm.con(.69.num.4.acq}  Fran-.Marc.  qua:(l. 
Delph.742.nu.2.par.  i . 

Eimicandum  nunccfitllud  iplum  ,quoddixiinui 
i4dcfatna,non  proccderc.f  quando  dc  contraria  fama 
clariores  probationes  fiaent , qtixci , quod  cx  priori 
probatione  oriebatur  ifcncbrasoffcndcrcnt ; ita  no, 
gl.pcr  illum  rcx.ind.c.cum  in  tua.in  veri,  famam  c6- 
rrariam,Ac  fic  viTum  cfi  Parif.in  conr.64.nu.24.volu. 
3. Ac  in  con(.2i.nu.24i.vol.i.  Ac  vcrifiiiiiliorattcndi- 
tur.  Ac  qux  meliori  iudicio  innixa  c(l. 

I j Id  .ampliabis, fvc  ad  deponendum  cotra  htiiufino- 
di  famam  admittarurctiam  confanguinconimiura- 
metum  ,vt  inquit  Abb.in  d.c.cum  in  tnaiin  fi  qui  ira 
intclligitilluoi  tcx.ibi , veJ  contra  famam  huiufino- 
di  iurainenta  cxhibeaspropmquontm. 

16  Secundo  limitari  potcfi,tnimirum  hanc  fam5cli- 

di,aufii;  probationem, .arbitrio  tamen  iudici.s,  fico- 

rra  illam  conlanguinci  contrahere  volunt.iuramcn- 
tuincxhibcnf,quofciliccf  probent  inter  cosconfaiv* 
guinitatem  non  extare,  mnecmin  ait  in  iudicanris 
arbitrio JUXta qualitatem  palbnarum , Ac  contraxix 
famcadmirraehociufiurandi),fic  docuit  Menofh. 
dcafbit.iud.lib.2.ccnr.3.caru243.nu4  qui  .atfat  hac 
intclligcntiam  ad  contcx.d.c.cum  in  tua,  pixtcr  Ab- 
batis mentem, Ac  aliorum. 

17  Hucacccdit,quodpotcrifprobarithuiurmodi  im- 
pedimentum mattimoniiper  confefiionem  coniu- 
gum,ita  dixit  Abb.in  d.c.fiiper co.de  co,quicogno. 
conlan.vxafuc.qni  ampliataiam  in  fponfalibus  iu- 
ratis.quiapofiuntlibi  rcmiffcrcillamobii»ationcm 
etiam  luratam.c.  i.dc(ponT  idcoq/pnxfuminonpo» 
tefi,quod  falfo  lurauctmt. 

18  Hoc  tamen  cfideelarandum  locum  habcrefquan* 
do  vrcrq.coniiigum  confiraur,  alids  fi  vnus  tantum 
fatcatiu impedimentum, cfi  adhibenda  diftindio, 
quodaiKconfitcturillc.quiftatcontra  fponfalia  ,Ac 
nonfafficir,alioquif4C:l€difiblucrcnair;autiUc,qui 
fiat  pro  fponlahbus,  Ac  impeditur  matrimonium, ita 
refert  Abb.in  d.c.lupcr  co.nu.  j.arg.cattcftationcs,Ac 
quod  ibi  noi.Hofi.dedcfpon(.im^ib. 

Qiix  hadenus  a nobis  fuere  edita  dc  impedimen- 
I9ti  probatione  inrelligcoda  fiint , f Ac acapicnda, 
quando  agitur  de  impedimento  matrimonii  con- 
trahendi, non  tamen  adhuccontra^i  tfccus  ergo, 
fi  accufaretur  marriroonium  iam  concra^um  , Ac 
ageretur  aV  illud  dirimendam  ,tunc  enim  cum 
grauiffima  putcrur  caufa , vnicuscefiis  non  fufiicict, 
cxcap.de  illo,  Ac  ibi  Abb- de  CO  qui  cognouueon* 
(anguineam  vxor.fux.ledpcrduosprobandumcric 

ioJipbiMjJ<srd4^voL%,  Ce  humfino- 
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haiufmodi  impedi«i(ntfi  i qui  ttftes  fiht  omni  exce- 
ptione maiores.ex  c.fupereo.ll  x.  in  fi.de  tefctos,& 
ibi  Abb.inc.in  !itcris,co.til.c.i.decoofan.  * amnit. 
& c.infupcr.qui  matrim.accuf.  polT.fic  fcnlit  Specui. 

cod.lit.inpriiic.nu  6.& quod  in  lepatando  matrimo- 

•*  niotcflcsJcbeit  ellcomnicxceptionemaiotes*om- 

nes  adroitiuntivt  lljpra  lateeiaminauimus. 

Hoc  veto.quod  dicimus  de leftib.  omni  exceptio- 

10  nc  ni  aioiibus  non  proccdcret.tqn  qu^rctenir  decC- 

iansi.uiniiamimpcdimcmo,  quocafu  conlanpuinei 

adiiiiiiuniur.dc  p.ircnrcs  liucimpcdiat  i fiuedirima- 
tui  maiiinioniuni,  vt  coi  ligitur  cx  dido  capitulo  fu; 
pctcoicx  c.videmr.qui  maitiiuomum  icculampol- 
lunt.qui  contextus  cani  alferitationem,  quia  ifti  me- 
lius fuam  ftitpcin  fcirc  pnefumuntut.  ficcxc-I.  JS4 

6.6tttaditSpcc.loconupcitato.Jclo.ADd.md.ttaa. 

dc  Ipollic  matrim.nil.  i S-atqi  Alb.deMalet.  in  tratt 
dc  teftib.c.i.nu.6.  quando  autem  admittatur  ad  pto- 
banduni  contradum  matrimonii  aliis  fuit  «pUear 
tum.dc  lati  docent  Gabt.de  tcft.coci.».  &Did.Caa. 
in  cpit.4.dccretal.in  2.  pat.c.8.  S.  i a.  nn.8. 

Ncc  etiam, qa.2iidoascrcmrdeinfTingSdomam- 

1 1 momot  lutHccrei  fama,vt  habemus  ex  d.cap.  fi  duo. 
le.q.d.lic Icnplctc  Abb  in d.  c.fupereo,nu.4.dc cpn- 
fancuin.dc  atfin.fc  in  cap.fupct  co,nuni.8.&  ibi  Ant. 
dcco.qui  coi;no.cofan.vxo.rui.ninc  enim  plunum 

iuramcntum'tequiiiCut,adtcx.md  c.fupcreo,iU.  m 

fin.de  teftibus. ' . . . 

12  Id  amplia, letiam  fi  cum  fama  hmufinodi  conent- 

tetet  confcOioconiiigiim,  tefk  Abb  in  d.c.luperco, 
&ibiAnt.aliidcco,quicogn.con.vxo.fiia;.  _ 

IJ.  Lmiitabishaiicaniplialioncm  no  procedete.T qn 
colcliio  ticret  ab  3 (lartibus  pro  matrimonio.vtqina 
index  inquirat  c*  oihao,vcl  tertius accufet  , ita  Io- 
quiiuricxr.md.c.tj duo. 3 j.q.^.iScibi  Atch.  ac loan. 
Andr.mcap.cauram,il  i.dcoilic.dclcg. 

24  In  aliam  dciccnditrcmcmumigl.inc.cuiTTm  ca- 
pbuiutc.34.q.J-A:d  cnm  rcijcital.iliamq;impugnat 
f6.Uiuncl.intraa.dcIpon.5:  mairi.coucl.zp.num.j» 
qui  plurcsadducitPio  aifirmanrcopjmonc. 

25  Circa  tmumdilpofiiioncd  cfiduo,tcfl.iduerrcn* 
du adidiquod  dixit  AbKsrttiquiiu*;  proccfiifle,fcili' 
«ctdeiure  amlquo  qnaudopiohibjtioconiugii  ex- 
tendebatur vfq;  ad  Icprimum  gradum, quia  probano 
eiHkifr.abaturdiftkiiii.hodjc  icuis , cum  Iit  rdUiCta 
a?qitanum  «radunh\  t in  cap  rum  dcbct,dc  conf-in- 

sumitat.icaiHnit.quodAnr.admiitirinimpcdime- 
toconlanzuinitaiiSMntumjdcnoninaliodartdcih- 
noad  probandum  dithuli.vt  refert  Abb.ind-c.iupcr 
co,nu.7.quiMmcnindirtindt  tener  ,dilpolitioncin 
d.c.liduo,  adhuc  prodiiu  rc.  Ad  hoc  tamen  Bruncl. 
co.ilul.is  loco  iUfim  citaro- 
16-  Secundo  vclim  limites  non  habcrclocum.tquan» 
do  confclfio  fieret  ab  eo . dc  quo  dubitaretur , vtnim 
pio  mammo:  . ;oftarct,vt  quia  timeretur  dc  coliufior 
iic:tunc  enim  in  hac  dubitatione  fi  fama  concurrat » 
vclalia  adminicula, valeret  cofclfio,  quxcllct  etiam 
contra  m-iirimoniumfita  Abb. in  ccam  caula,Qp.6. 
dcrapio.qui  hoc  lijodo  iniclUgenda  cllcdicu  notata 
ind.c-fupcrco. 

27  Sabliunurimodopoflcvidcmurnupcriorcslimi- 
tatiotiesr.on  pioccdcrc  ,qiiandoconfitcnsallcgaret 
tuipuudir.cmfuaniifccundum  Ani.md.c.  lopcrco, 
pci  not.  ab  Arch.in  d.  c.  fi  duo. 

2S  Sed  coitanu  cenSet  venust Abb.  in  d.c.uipcr  eo.  & 
dicit  Ai  ch  ibi  hanc  partem  infctrc«&  efle  veriorem, 

quiaquandoagiturdcpericuloanim*  auditur  alle- 
gans turpitudinem  luam,  vtinc.oimfupcr.de  con* 

ccif.pfltbcnd.  . ^ ^ , 

ap  Ex  modo  celatis  fere  patet,  t non  fufficerc  fpU  cA- 
feiTioncm  coniogumin  probauonc  impcdimCtifii- 
cienda  ob  ditim^ndhm  matrimonium  lam  contra* 
Uuiquod  pio^iur  in  d.c.lupcr  co,dc  quo  qui  cogoo* 


* Bkc6fiinguin.vxomfiic.dcibigl.dr*ABb.dt^teflB, 
sc  idcffrAbb.tn  c.lator.nttM).  de  re  ttid.  quod  crtd  ad- 
mittunt Erane.  Marc.quttft.Deiph.7¥4.Did.in4.<le- 
creul.pat.(.c.4Sl.t.nu.4^1o.BnincLm  d.traftattde 
fpcm(ildnis,dc  inatriinoal^^oncl.  ap.inpriotl^ca 
ratione  confirmat  contex.ind.c.Uipcr  eo.  quia  nmi 
iiepeintcrrccollnderentidcad  editionem  inccdus 

prolihrcnr,ficrcdaen(repo0cpcrcorainc6* 

* ^^loncm  icparah.dc  ita* communiter c6dudi  dicit 
Io.lac.iCan.imerconf.mairim;i!«Dll  ip.nu.  j. 

}o  Quod  primo  velim  Umires^ftoiMiproccdattqud- 
do  matrimonium  nondum  cfibcftlumaiumcarTta- 
li  copula,  dc  faterentur  coniug<»fcidfacere  animo 
mutandi  vitam, fle  religionem  i^tcdiddi:  fic  id^n- 
gir,quod  modotradidiinusiidcmlaUc.  i Can  dniet 
conr.matrimal.conr.ip.ou4i. 

Ji  ^cundo  limitabis, tqu4odoc6fcffio fieret expar- 

* te  afiantium  pro  matihnonio, vt  tradunt  gL  flc*oom* 
munirer  Do^.in  c.attcfiationeSide  defpOfat.  Impidi* 
fle  Abb.in  d.c.lhpcreo , quod  tamC  propter  coUofio- 
nis  fufpicionem  totum rciint^dum  cfleiudichaz- 

* bitTiotcnUomncs*mdc.acccibriones ,vtdicitDid. 
in  d.$.t.mi.4.flc  Bruncl.  in  d.  cdclt)r.29.nu.4.vbi  aliis 
modis  decl.iraiidc  late  difputat  ad  intclligentiainc. 

^acnmcaaia.dc  rapt.an  in  matrimonio  t rpiricuali'di* 
timendo  fictur  confefiioni  fa^cotra  ipfun),deqao 
per  Abb.in  d.c.cn  caufa.  fle  dc  liocfupra  nosaliquid 
attigimus  circa  pr0b.1i  ionetn  edtra^ns  marrimoni;, 

^9  qu9  huc  commode  pofinntrcfcrri.Illud  tamen  non 
omittam  ,quod fi agjtuuie Teparatione matriroonil 
quoad  (iioium,nabiiurconfdfioniconingum,vc  c. 
exlitcrisjdcdiiiort.capinicllcxlmus,  dc  adu|tcrtis>vt 
afictunt  Abb.in  d.cap  fupcrcoi decoqui  cognouit 
confang.vxoris  i'ua;-B<uncl.in  d.  concluf.  29.  nu.  2.  fle 
r«nc.Mar.d.qu*fi.  754- in  fin. 

Quxautadlingulommimpcdimentommproba- 
tioncin  pertinent.iuis  loosopportunisexammanda 
rcl]nquuntur,nccader<^piusrcpctantur.lntece4  tllud 
non  prxtcribo, circa  htiinrmodi  impedimSta  aliqufl- 

54dodirpcnfirhqua‘difpcnlario,tcu  pendeat 4 volun- 
tate pniicipis,prxlumiturdiOicihs,&crimpoiribilts, 
licctlic  dc  Iblirisconccdi.vcrdpondit  locin  fiaptitk 
Plot.iiucrconf.matiim.  C011US7.  no.  10.  Quxaurtm 

1 5 tfinr  iufixcaulxdirpcnfand^flcquibus  cafib^liliicn' 

l'crur,8cquxnairandafiutThecomnia  tibifuppoaira* 
bit  Abb.in  c.quia  circa.de  confang.  fle  affioir.  fle  p<^ 
aiios.Vandohin  rrad.de  lignat.  grat.  fol.  mtlti43.« 
Naiiar.in  manuali  contefi^  c.22.nu.  37* 

CO-NCLys/O  MXXXVL 

ARGVMENTVM. 

Quomedo  probetur  matrimonium  dande- 
llinum , & an  ex  e o prxdpuc , quod  illud 
contradum  fit  no  przmifla  denundatio- 
nc  publice  in  ecdcfia. 

SVMMURiyM. 

•X  Matrimonium cUndtftimtmtx eoprobari, qttod 

trabum  Jit  nonpramifa  dtnumutuom  pttkUtxm  9C* 
eUjia.Contra.iy  vtriut.  nu.q, 

2 Mdtrimoniu  tn  faciem  eecl^  piando  dicntttreo^rnbi 

i Matrimonq  clande^itutaitquintt  in  tajibus  coi^dirttitr» 

5 ^patrimonium  eladejiinum  txeoprobariy  qatai  tekkrch 

tum  Juerit  fientofintuB^m  yVelcmndueAmuHU 
km  tantam, 

5 Matrimoniamnedkaimr^nndeftmicontraihtm^noitjo^ 
Ium  requiruntur  qmmqit^t  yftd  etUmdthaUigJi  it' 
Qti  a Jponjit  ad  id  Jw^.^Miito»f  flr  r^atot.  . 
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De  probationib.  GoncL  M^XVI- 20x 


’ Matrimonium 

illegitimitatis  prolis,ex  co  probari  potcricifi  colUbit 
conuaAu  fuiifcnon  prxinifla  dcnunciatione  pitbli* 
ce  in  ecclcnaiiiuca  diipoOra  in  c i.cutn  inhibitio.in 

* prin.dc  cland.dcrponiat.vbi  ’com  muniter  Oo^.hoc 
affirroant,quosrcfati&  fcquicSoc.inconl.  46.dtTpu* 

i taturinputi.nu.48.(ib.a.nani  uf  iafaciSccckiixtcd- 
trahi  mammoniutiii  quando  proponuntur  edidta,  Sc 
feruatur  forma  dc  qua  ind.c.cum  inlnbitio>cr  ita  efi- 
cludunt  Inn.Hoft.lo.  And.fic  Ant.dc  Bua-  in  c.cx  rc- 
norc.quiRl.fintlcgit.  vbi  prxtcrca  animaducrtuuc 
non  fuflicerc  matrimonium  confradu  fuilTc  conuo- 
catisamicisi&  nemincexclulb,  prout  obleniant  Lp- 
barditfed  praner  h^c  ^ponenda  cc  iunt  cdictatSc  hoc 
idi  rcnficSoc.fen.in  cbf  ir^ipnidida  cauia:  poHtio. 
poftnu.S.verfquinimocum  (itadus.vol.r.  ic  huius 
fnim  etia  fuitPrxpo.in  c.qi  nobis, co.  tit.  & luxta  hac 
opinionem  pulchri  rcfpoadit  Ruin-  inconf.  14- nu. 
io.lib.;.  quo  in  locoaia  rclpondcrad  audoritatem 
Oldr.in  conl.2s6.Sc  quorundam  aliorum  aticr^tium 
contrarium.iAud  quoq.-ell  amplous  Ccph.  in  conii 
j 50j.lib.4.vbicol.pen.trescalustin  propolirodiAm- 
guitiPrimus  cH  «qh  nullum  lubcllimpcdimcncu , & 
tuncdandclhuitas  nolpcdatui.ncc  vlla  attenditur, 
quoad  validitate  matrimonii , & It^ilimiucc  prolis, 
^eundus  cd,vbi  lubcAaliquod  impcdimcntu, dum- 
modo non  Iit  impedimentu  gradus  prohibiti, & tue, 
fi  matfimouiu  iit  cotradu  in  taciem  cccIcliCtScralte 
' |>  alKru  ignorcturimpcdimciuu,hoc  calu  matrimo- 
niu  ru(linctur,&  hlii'lcgi(imi  putatur,  er  li  no  licXcr- 
uata  forma  d.c.cum  inhibitio.  Tcnius,Sc  vltimus  cA 
cafus,qQ  AibcA  > vel  confanguinitaris,  vei  atfinitatis 
impedimentu , & tunc  fatis  non  cAmaiiimoniu  c5- 
erani  in  facie  ccclclif  cori  amicis,  & confanguincis, 
ac  nemine  cxclufoircd  ante  omnia  requiritur  forma 
fpcciaiistraditaiad.c.cum  inhibitio,  alioqui  matri- 
■loniu  clandcftinum  rede  cenfetur , & proles  ex  co 
matrimonio  concepta  illegitima  putanda  erit:  vt  ibi 
per  eundem  Ceph.&  dicebat  coram  me  in  vna  Piae, 
n^rediutis  illoram  de  ZamberrisMag.  Dom.Nico- 
lausSupranusexvnaaduocatus.g  dode.  &fubtili- 
ter  conabatur  hac  parte  tueri;  & ideaftirmabat  alius 
excellens  coaduocatus  Do.lo.Matthxus  Amizonus 
Flaccnt.ct  hanc  opinione  de  iure  feripro  non  habere 
dubitationi  prodidii  Soc.iun.in  c6f36.nu.  S 1-vul.  2. 

* vbi  ita  magis**c6itcrfcribcntcs  voluilfcaffirniat. 

A contraria  AabatfnIatprxclariAim.doin.  Petrus 
Antonius  Patra  partis  aduerfz  patronus  • & huius ci- 
uiratis  Placentia;  aduocaiusiniignis,  qui,  itidc  veris, 
te  folidis  rationibus  partes  liii  Clientis  tuebatur, & ,p 
hacopinionc,qi  fcilicerfulKciat  matrimoniu  fulllc 
contradum  palam  in  facie  ecclcltx  cduocatis  ami- 
cis nemine  icnofeexclul6,ct  nonlcniara  forma  d-c. 
cQ  inhibitio.edin  terminis refponliim  Oldr.in  conf. 
zSd.Cicmens  £pifcopus.nu  4.  de  fcq.de  quo  etiam  p 
Abb.in  d.c.cum  inhibitio, nu.p.dc  clanddiqefpbfa. 
& hanccflc^cocm  Thcologomm,&  Canonillarum 
inlam  doccFlo-Lup.infuo  rrad.de  matrim. in  2.par. 
princ.nu.  14-vbi  nu.  1 S. oftidic  hanc  et fuifle  opinio- 
nem Inn.in  d c.cum  inhibitio,&  in  d.  e.  ex  tenore  in 
contrarium  fuperiusalhcgati , idi  docuitCroc.in  c5f. 
304.nu.S.lib.  3 . Holi,  etiam  in  priori  opinione  cotra* 
ria  citatus  Icquitur  hanc  parte  iti  iumma.tir.  de clan- 
deA.in  $.quor  modis,  dum  prxfupponit , quod  bene- 
didio,5c  bona  Hnt  Iblcmnirarfs , que  requirit tur  ho- 
nellatis,non  necelfiratiscaufa.  idem  Holt  id  conhr- 
mauir.qui  in  d.tit.inver.quz  igitur,  quando  loqiiituc 
de  matrimonioregis  Franciziprxfupponir  bann.^t 
fada  nulli  clTc  vfui,&  nihil  obefle  prxicrmiira , licet 
' turius eiTct,n  Acrcnr.hocidcm  tradidit  Io.  And.inc. 
conftitucus  de  conuerlat.  quem  refert  lo.Lup.  loco 
fupexius  citato»  na.  valAinium  hoc  cA  aibiua- 


tu.sCard.Zabarcl.ind.c.cuminhibitio,coI.2.  Se  in  d* 
c.conlhtufu.s.  Se  idem  caule  in  d.c.cx  tenore,  fubdciis 
ibi,q>  licet  lo.And.vnu  icmel  dixerit, requirantur 
banna,tn  mentem  concludentem  ciuldcm  lo-  A nd, 
ftiiflc,vrnon  requirerentur  led  tn  fufficcrer,quod  pu- 
blice fit  coqtraClu  mateimonium , vt  referride  Lup. 
in  d.tra^.dc  mairim.in  arpar.prin.fub  nu.  10.  nec  ab 

hoc  rcc^itSpcc.in  tit.de  cl3dellinir.&  Perr.de  Peru. 

ind.c.cu  inhibitio.  late  hancopinionc  profequi- 

tur,3c  defendit  RoUVal.1nconl.p7.n11.25.vol. 3.  fc- 

quens  tSe  rcfcrcns  multos  ibi  congcllos,  reieiAa  opi- 
nione lnn.6c  aflcclaru,aclprctadilhnc.Ccph.in  cof. 
joj.vol.4.quatcnusipfc  voluit, quod  obAanrc  impe- 
dimento fanguinis,  omnino  fiiit  feruandxfolemnl- 
tatcs,dc  quibus  in  d.  c.cum  inhibitio.quibus  accedit 
Gram.in  coiif.ciuil. i68.pcrtot.duadmonuitcx  fen- 
tciuiaThcolog.&  Canonill.  per  cum  ibi  ciratorumi 

requifita  in  diaisiuribusnbcHcdeeflcntia,&  forma 
matrimonii,  &legjtiin,uionis prolis, led  tifidcfolc- 
nitate,&  ad  decorem  ipiiusindudia.  idem  firmat  Io. 
Lup.in  d.trafl.dc  marriin Jn  a.part.prin.nunK  14. vbi 
* *c6cm  dicit  hanc  eandem  fniam  IcquutuscA  Ruin. 
fibi  contrarius  in  conf.  5 i.nu.ij.vol. 5. 6c  in  cof.  100. 
nu.a.in  fi.vol.^idcm  gc  voluitCcph.fibtmct  dilllmi- 
lisinconf.82.nu.2i5.&  fcq.&conf  a/d.nu.is.volii.z. 
dum  ibi  aflerit  matrimoniu  non  dici  claodclline  c6- 
traclum  fi  publice  cora  rcAibus,&  amicis  litcelcbra- 
tum,idqipoftrembobferuaucrcDcc.inc6f.i  57.  Ia  fi 

in  cofi 1 5 6.V0I.4.&  Crof.palchrc  in  d.cdl'  704  0.  j.Se 
^ pluiib,fcq.lib.2.vbidicithacc6cm,»&  veraopinio- 
nc.quactapprobat  Alex.inc.pcn.fic  vit.q  fil.fintlcg. 
h3c  cropiniong  defaiditcx  multisraiionib.Sc  audo 
ritat1b.Did.C0u.in4.dccrct.in  2.p.ir.c.6.in  prm.n.  lO. 
ibiqitcftaf  hScopiniongclTcmorib.rcccpra,  Se  opti- 
me  affirmat  Anch.in  d.c.pcn.nu  4 g fil.fint  lcg.vcrfi 
qucro,qn  matrimoniu  dicat  contrai  in  laciC  ccclc- 
lii.  dicens  ibi  durii  elfc  tenere  opinione  Inn.  & aflc- 
Aatorum,iSc  qnmb  fuffidatmattiinontu  comicum 
efle  cbuoc3tisamicis,5(  pa!a>acpiib4ce,qa  !>qc  mo- 
do drlcruata  mcnsd.c.cii  inhibitio. licet  noij  fitler- 
uara  cortex  verborum  didzcooAirutiortis.  Et  vrno- 
Ara  a ffera  m us  h . c fnia  in  ,4rbi t ror  nb  efle  rcceded  11  in 
ab  hac  poftcriqri  opinione , vt  quoad  fieri  poffitfa- 
ucamus  matrimonio, & Icgirimirati  prolis:  ua , vt  p- 
dirfl  reliquit  Inno,  in  d.c.cu  inhibitio, de  cland.dclp. 
non  oportet  in  h.ic  materia  matrimonij  multu  liibti- 
Jizarc  pp  periculum  illcgitimitatis.  5c  idem  ibi  tenet 
Zabar.Anto.&  alij,  quosrcfcit,5c  lequiriir  Lup.  ind. 
trad.de  marrim.in  a.par.fub  nu.  1 8.  Se  hinc  dixit  col- 
lcd.inc.cxtcaorc,n.4qui  fil  finrlcg.&Inn.ind.c.cu' 
inhibitio, nu.  3. quod  ccclcfia  debet  toIcrarc,5c  cxcu- 
fare  matrimonium  quantum  potcfl.pp  idem  pericu- 
lum illcgitimitatis,&  ine.andcm  delccndir  lentendi 
Dcc.inconfii  57.col.2.3c  Parif.confi>  ?.col.3.vol.a. 

Secundo  loco  matrimoniu  clanddlinumfprobari 
ex  co,quod  cclcbratufucrit  Icacro  fincteftibus,  vd 
cum  duobus  teflibus tantum , medocuirSoc.  iun.  in 
conf.86.difput.iiurin  prxrcnri,nu.47.vol.2.motus  ex 
dodrina  Bat.in  l.x.C.dc  his, qui « publ.iatio.lib.  10. 
vbi  tradidit , quod  fi  aliquid  cofucuit  fieri  publice, rc 
matrimoniu , aliquis  contraxit  matrimonium  co- 
ram duobustcllibus,quod  tunc  dicatur  ddmeontra- 
zifle  matrimonium, & ad  id  citat  cotcxc.  in  i.vlr.tfide 
tit.nupt.quamfcnt£ti|i'm  Bar.  fcquiturgf  And-Barb. 
in  confi26.cicmcndilimu  Deum, coi.  i.in  prin.  lib.4. 
& Jplibcnefauer  gl.iuc.cuinhibitioiin  vcrb.clande- 
ftina.de  claod.ddponf.dum  dicit  tribus  modis  pofle 
nucupari  mattimonium  clandeftinom,&;  inter 'abol 
modos  primo  loco  ponit  matrimonium  dici  clade- 
ftinurn.quandocclcbraturfemotistcftibus.Nam  qn 
matrimonium  fit  contradum  non  adhibitislalccm 
quinque  teftibusclandcfting  dicitur fadum,  vt  poA 
Capr.Parif  Ruiii.dc  aliosquo$allcga(,afl'cruit  Ccph,. 
jo/f^biMajiardi,\foi.z.  ' Ce  2 inconf. 
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lofephi  Mafcardi 


in  fcq.&  in  conC276.num.  i s- 

6 Iftud  amplies  velim, t vt  nedu  requiratur  numenit 
quinq:  tcftiurn,nc  matrimonium  dicatur  clSdcftme 
contradum , fcd  eriam  debcanripfi  tc(ics4  TpdGsad 
id  fuiffeadhibitos^Sc  rogatos,  fccudum  eunde  Ccph. 
poft  alit»,quos citat  in  conf.503.  num,i  5. 

[0^  c LVS  I 0 MXXXVll. 

ARGVMENTVM. 

De  collegio  quem  elfe  per  matriculam  pro- 
bari, in  qua  huiufmodidcfcribifolenc, 
& quoufque  id  verum  fit . 

SVMMARIVM. 

J M/Itriculaprobat  in  ta  (Uferiptos  ejft  de  collegio, & *n  ajji~ 
rtntem  contrarium  onus  probandi  tramjtrt . 

2 Pro  matriculam  dubio  prafumitur. 

3 Matricula  probat  in  ea  dtfiriptos  efedejeoilcgiOyttiSJiJint 

canctnati,mJiappareat,quod  legstsniefuertnt  cancellati. 

4 Notarius prafumstur  qut  defer iptus  tjfin  matricula  nota 

riorum.  Contrarium, uu.^.  Conciliat io,nu.6. 

7 '2{ntarsus prafumitur  ,,  qut  dferiptus  tH le^tumi inrna- 

tricula  notariorum,aUas  Jicus. 

8 Matrtrulaprabatineadijiriptos  ejfe  de  collegio, cum  txtr 

cent  arttm,velta,  qua  ad  collegium  pertinent,  aliatji- 
tus.  Contrar.num.^.  Jntellige,vt  num.  to. 

I 1I/5  inquatferibidebernomina 

IVl  «•bl  U id?  eonl  I qui  limt  de  collegio, 
adeo ,pbat  in  ca  deferiptos  efle  dc  collegio » vt  faciat 
haberi  ^ priuariscos,qui  noiuntmca  lcripti>iuxta 
Imam  Accurf.  inl.cos.C.deortic,mag.inii.Bar.inl. 

, matr  iculam.C.dc  accn.in  rc.lioro  duodecimo.  & in 
l.fcriniarios.  C.de  tcft.im.mil.  & m l.pcfitionc.  C.  dc 
aduoc.diuer  iudic.ciii  adheret  Bal.  in  l.fcrinarios,  & 
rrastert  onus  probadi  in  aflerente  ddcnptu  in  ca  no 
elk-  dc  co)  legio, vt  voluit  Bar.in  l.vit.  C.de  rcb.crcd. 
&in  I. Tirix  textores,!  prin.tf.de  ieg.i. ini. illa, dcycr. 
obi  ig.iSc  j n 1 ts  pot.ff.de  acquir.hsrcd-g’  comprobat, 
atjBald.in  l.i.O‘.dcbonor»poffcir.lccunduintab.&  in 
fmulicr.tf.fol.inatr. Arig.  «t  ih  hisomnib.  in  auth^ 
dc  hered.  & tale,  i ratio  eft,  quia  in  dubio  pxliimit 

1 pro  iiiairicufa,1quia  c6fert  quaft  poftcUlonc.  ita  Bal. 
10  d.l.lcrini3rios,pcrl.loicmus,  C.dc  lid.inftr.&  facit 
tex  in  1-cx  cotciripotc.  tf.dcmil.tdh 

3 Amplia,  vt  iftud  ccia  fit  veru  in  illis,  f qui  fuerunt 
cinccllati  in  matricula, qui,  cO  pro  cis  cacdlata  nu- 
tricula faciat  prduini,n9  habetur  prono  feri ptis,ntli 
alia.  app.ircrct,quod  legitime  fgiiteut  cancdlati,  ita 
notat  Bald.in  d.l.fcnnianos.pcrca.quai  habcntur.ac 
notatur  in  l.fi  prxlcs,C.quomodo,&  quado  iudcx.fiC 
in  authcn.G  quis,;Cde  tcl^la^uo  inloco  ctia  lubifigit 
dandftcfTc  arbitrio iudicis,  nunquid  fuerit  legitime, 
vcl  no  legitime  cacellaius, cQ  exciusofticiodctcrini 
nari  dcbear,ctia  litc  no  c6tcllata,quia  agitur  adfadii 
iudicis.no  .id  fai^u  parns,id  cft,  vt  ludex  dedaret , 6c 

' faciat  perluum  notariu  adpcrpciua  memoriam  tc* 
giftrarc  id, quod  liriuris , prout  etiam  inquit  fuiilc  dc 
mente  lac.Bvtr.in  auth.qui  icmd,<Sc  quan.iud. 

4 . Hincinfaiur,  quodtquiscoiplbprxfiimitur  no- 
tarius, quod  repentur  Icnprusin  niacricuia  iiorano* 
ru>r,i'iia  volucty  Bald.Sal.  Roin.Caft. &Cor.  in  d.l. 
Icriniauos.iddu  Bald.iu  l.z.if.dc  oflic.prxt.  & in  1.  z. 
C.dclciu.  Ang.  incons.  140.  Lud.  Rom.inl.in  ifta, 
col.p.tf  dc  vcrb-ob.laf.in  d.l.z.in  4.1iinitatio.  vbi  ap- 

■*  pcilariUam  v erani, dc  * communem  opinionem . 

5 Contraciuin  tenuitt  Mart.Silliin.  que  refert, & fe- 
quitiir  loan.Andr.inadditiqn.  ad  Specui,  in  titul.de 
haftru mentorum  editione,  ^.rcftat,  in  vcr.de Icias. 
pcrtcxt.ial.Hcccmuus  t fif  dcdecunombus.iun^ 

t — . 


gl.vbi  habetur,  <p qu.imuis fuerit deferiptusin albo,  t 
nonrn  prxfumarurdccunoj  &ift.ini  opinione  dicit 

* dc iurc*vcrIorg  Alb.de  Rof.in  J.coptcflimus. coi- 1. 
C.dc  fid.inft.&  liocide  apprbbanr  Bar.&  lnu.de  Fcl. 
in  e- 1 -dc  fid.inftr.  nu.  1 9.  qui  adducit  rationem  huius 
opinionis,  videlicet , quia  matricula  non  aflent  rpc  • 
defetiptionis  illum  fieri  notarium,  fcd  aflerit  cum  de  - 
practcritofafhimcflcjcrgo  nonprobat illuni adum  »'■ 
prxtcritum,pcr  notata  in  auth.fi  quisin  aliquo.  Cdc 
cdcn.de  per  inn.in  c.quoniam  contra.de  prob. 

6 Venintamcn  ad  fcdand.isthasfcribcntiu  lites,  po- 
terit adduci  id.quod  dixir  Fcl.in  d.c.  i.eo.  num.i9-fic 
voluit  Alcx.ind.l.lcriniarios.dc  Ant.de  But.d.c.i.dc 
fid.inft.  videlicet  diftinguCdo,’  vt  fi  loquamur  in  ma<  ■ ' 
tricula  cofbda  audorirare  fuperioris , qui  potuit  cos 
norariosctcaic.dc  notariatu  confcrrc.proccdat  prior 
opinio.qnbd  prxfumarur  pro  ca,  & illi  dderipri  pr^-  ■ 
fumant  taicsrfi  verbeonf^da  fit  ab  aliis,quibusnon 
competit  t.ilis  facultas  creandi  notarios,  tunc  matri- 
cula facit  fblum  quandnm  prxfumptioncm,n<m  aut 
probat  titulu,  & ideo  quamuisnorarij  regulariter  in 
duitate  conttittiant  collegium,  dt  habeant  matricu- 
lam,tn  talis  m-ttricula  non  probabit  quem  norarium  , 
efic,cx  quo  ipfi  non  habent  audoritatenj  creandi. 

trex  hac  opinionum  conciliatione  elicere  pofTu- 

7 mus  limitationem  ad  conclufioncm,t  vtfcilicctilia 
procedat  qn.indodcfcripti  in  macricuia  conftarciirg» 
alias  legitime  fuerunt  deferipti , dc  re  vera  rcpaiutur 
talcs,quald cfte  deberent , vt  poflent  dclcribi  in  ma- 
tricula,vt  quia  .icccdantalia  ncccflaria:  nara  tuc^pto. 
illisbcnc  prxluinitur,fccusfi  non  legitimi  tepaiun- 
tur  aferipri;  quia  tali  cafu pro  nonferiptis  habentur, 
dc  matricula  iplis  nihifprodeft,  cft  matricula  perfe 
non  fufficiar,nec  probet  qu&cfle notarium, vel  Icho- 
larem.fi  re  vcr.a  nocifira  norat  Bal.in  d.l.fdriniarios. 

per  ea,qux  notamur  inl.pcn.fF.cxquib.cauf.manu.de 
in  l.cos.C.deotfic.mag.mdi, idem  voluit  Batr.  ind.l. 
ex  co  tempofc.fF.de  tcftam-^inilic,  dc  huc  fpcdaiu  lu- 
praaddudain  contrariam  opinionem. 

8 Secundo  limita, t vt  ctid  tunc  matricula  proba  in 
eadcfcnpioscflcdecolIcgio.quandocxcrcCTitane, 
vel  ca.qux  pcrtinentad  collcgium.vcl  matriculain, 
alidsfecus:rra  limitat  Bar.in  d.l.pctirioncni,C.dc  ad- 
uoc.diiiaib.iud.pcr  tcxt..in  1.  qui  fub  prxtextu.  Cde  ' 
facrof.ccclcf.dc  m d.l.fcriniarios.C.dcteftam.  milir. 
<um quo fenfit Ed.in d.c.i.dc fid.inftr.nu.i9.patcii. . 
in  l.i.in  priq.ffdctribu.de  ratio  cft,  vcibidcininquic 
Fcl.  quia  fine excrciriopaditurnqincn. 

9 Corurarium.f  vohui  Ant.de  Biitr.  io  c.maiores  in 
prin  dc  baptiCquain  lentent id  confirmant ca,qu9  di-' 
xit  idem  Fel  i.  in  c.  1 .iii.^.faUcn.dc  prob.dc  ddiftcntc 
ab  aidu , qui  idcb  non  perdit  nomen  prxfcnim  cum 
quis  prxiuqiatur talem  artem,  dcfpcdantia  ad  collcr 
gium  cxerccrc,'adcb  vt  negans  debeat  illud  probare, 
vt  obferuat  Bal.  in  rubr.  C.  dc  exerdtor. 

, Q;.ii  priorem  opinione  fcquimalucriwllamintd- 

10  ligctraltcqubadpnaiiegiatiliiuscollcgilrbctnarn- 
xulx,quib.fiui  non  licet  ndi in  ca  dderipei  cxetccanc 
ipedanna  ad  collegium, prout  ipfema  Bar.  declarat  . 
in d.l.qui  iub prxicxtu.de ind.l.lcnmarios.  & Bal.in 
auth.habita.col.S.G.ncfil.pro  parr.  dc  idan  Bar.  in  1*  -■ 
lub  prxicxtu-C.dc  lufccp.de  iut.hb.  t z. 

C C Ll^  S I O MXXXVm, 

A R G V M E N T V M. 

Medicorum  dido  quibus  in  cafibus  fit  adbi* 
t>enda fides  quomodo,5c,qiUtenus. 

^ SVMMARIVM, 

i Artifici  crtdcnditmtSi  i»  artt /»4. . 

zMeUdt 
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De  probationib:  ’ Gbnfcl.  MXXXVIII-  20? 


X '^eJieh  jtii»  tfi  babe»iii  in  iju^a  ad  artem  medicam 
fertinent . 

3 Medicorum  tejlimonio  alicttiut  aritudo  probatur . 

4 Medicorum  iudicio  flandam  tjl  Jupereo^uptione  aerify 

iX  fuper  bona  > vel  mala  citati  valetudint . 

'5  Medicorum  teJUmonio  credendum  ejl , an  vulnus  letbale 
Jic  necne. 


iumprafunnndum  tfl  ^ nimirum  'vulnerat lim  ex  vul*.: 
nertdice(fijft.Qontr.nu.:^4t.  • 

4  y Vulneratus  ex  vulnere prafumitur  mortuus,  eu  vulnus 
eji  illat um  in  loco  ptrieuhjb , in  quo  mors  ex  tali  vulni-  ^ , 
reftqttifolenfteus  fi  in  loco  non perieulojo.nasu  tunc  tS~ 
tra percuJhremTzon  mdicatur,  medicisetiam fuper hoe 
dijlideritsbns . 


6 Medicorum  diiio  flandum  t/l  yonvulseetatus  decejfirit  4^  Mtdk'is  trsterfc  diffidentibus  y an  vulneratus  ex  vulnere 


ex  vulnere, an  eujiodum  culpa, vel  mgli^entia^ 

7 Medicis  creditur  venenone,an  alta  decaufit,q.s  interierit  • 
C Medicis  tfi  adbibindafides  fuper  vulnere  tefiantibuSyan 
ex  eo  fit  in  facie  vulnerati  rtmdnfura  cicatrix . 
p Medicorum  teflimonius» fuper  vulnere  recipitur  y etiam 
• deduSiis  tefhficjtis , • 

ro  Afedkis  credendum  e fi,  an  teftator fuerit furiofus,an fa  • 
ni  mentis . 

f.  1 JiMedieis  etiam  nS  doHoratis  creditur  in  ijt,  qua  aJme- 
dici  nam  pertinent  ymodb  illi  ex  communi  loquendi  eon- 
fuetudine  medici  dicantur . 
iz  ^Medsci  qui  dicantur 

33  y^Medicorum  appellatione  quiveniant . , 

14  yXMedici  non  aoflorati  medicorum  doShoratoru  infignia 

gefianUs  incidunt  inppnamfatfi . 
f S Medicis  creditur,  etiam  fi  ni  reddant  rationem  diflifui'. 

1 6 Medicis  creditser,etidfi  non  jpducanttir  in  figura  suditq 
1 7 ' Medicis  creditur,etiam fi  vnusad  alterius  difiu fe  rtijte- 
ret,ftque  alterius  iudieio  /ubjeriberet . • 

3 8 Medicis  noncrcdUur  eleflis  ab  vn.a  parte  (antii  1 vel  alia 
i^oranteyVtl  muita,velfine  indice . 

1 9 edici  a iudice  eUgtnds  quo  paSio  eligendi . 

ao  Medicis  creditur  modo  diligens  iu4kis  inquifitio  f cedat. 
at  Medici  fuper  vulnere  tefiantes  intra  quod  tempus  iudi- 
cium  ferre  debeant . 

a 2 Medieot  ad  minhmtm  d:tos  ejffi  eligendos,  vt  illoru  diflo 
fides  babcatnr  in  ^s,qua  aarkidtcinam  prrtineHt.'Msfi 
partes  vnum  tantum  eUgiJfint,  6*  vno  tantum fuqfent 
esmtentfyVt  Hum.Tt}.  . 

a4  tXMedicus  vnus  .tantum  fatis  tfi,eum  in  duitate  vnicus 
folum  re  peritur . 

, as  %XMedicivniutelecliononefif.itis,etiSfiintiuitatevm- 
eui  JblS  repedatur  y eum  agitur  de  ed  ardua, vt  de  horni 
nif  morte-.nam  e jppinquioribuslods altjeouocddi Jitnt 
Medici.  Secus  clonice  remotis]ibid.Contratu.z6. 
a7  tlMedice  vntus  tledfio  nohfujficit,  et  fiin  duitate  vnicus 
tantum  reped^tur,cum  is  imperitus  effit. 
as  CMedteui,vt  dictent, nouellut  imperitusprafumitur . - • 
ip  tXMedui  vniut  eteflio  non fuffidt , ft  fi  in  duitate  vnieul 
toHtttsH  r/penatur,cum  indaextaret  fiitutum , vt  plu- 
Ycs  debeant  adhiberi,  'f^fjfi ptocedrretur folofa^t  verh 
1ateirffpef}a,vtn>i.'io.  . vii 
I fXMtdid  isnius  dido  creditur  concurrentibus  tdqi  eomty 
duris, qua 'slltits du^um adhnearent. ' *« f > ' ■ .t .h 

32  tXModidvnius  dido  creditur  eum  iuterpkertsadejfetpVt 
«:  ritijffimus  pabUie  tkfius . 

j l.' Medies  vnitesdtdo  ereditur^quando  is  probaret  irmoeS^ 
tiam,vp3iulnns  iiiatstm  nonfutjfe  letbale.  ■ : 

34  Mediemerediturturaiif.  • 

' ^SMedaeis  vteredatur hsrare  debent  ihprafintia  pattis , 
t veiadidjmc..iUi . 

' 4 6 Medicis Jpeciatfm  defiinatis  o4  officiam  vifitandifatis,fi 
initiv  q^eyfemti  iurauerint,ham  tutu  non  tenentur  m 
tgri  in  qualibet  vifitationt. 

57  Meduiiuraretatitum  tenentur  de  credulitate . ' 

^%.,luramentif6rmatimtdidtpraflanda.  . , • 

jp  Meduorumiudidumfifxftntentianunqtid  tranfitiniu 
dteatum.Contrar.nu.ao.  t 

41  Medidtptritis  examinatis,  fy"  publicatis  pofs&talif  peri- 
tiores  in  eontrariu  txaminartnon  obfiatt publicatione, 
^tatutum  loquens  de  tribus. non  habet  lota  ia  medias 
peristi  adbmtit  ad  ttjtficandum fitptr  ijt,  quapertinSt 
ad  artem  medicam . v •/ 

Medicis  int&  fi  diffidentibus  y an.  fiilicet  vulneratus  ex 
vfidntre  dtctjfirUyindubiocwtr»  ptrcujforem  inquifi- 
■ 'S(  ' 


42 
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dtcefjirst , in  dubio  contra  percuffotf  non  ejl prifumm- 
dum,ca  numtrusy  isi  dignitasrmedicorum,  qui funt  c6~ 

- • tranj,  ejfet  aqualis, vel  omnerdicerent  veri/umbai . t 

T~  rifflrn  & in  omnium  orcvcrlatuc 

1 ^cifcrcdcnducdcin atte fua,  dc  mciitolanc. nacosi 
qui  illius  rei, quz  in  contrcucrihi  vcrlaturiuatura  be- 

cal  kant  coluicndos  elFe  ofte  ndere  volu  ir,&  I inp. 
luftinia.in  §.q»  autem.  autUcn.  de  non  alienand.  aitc 
pcrmutad.rcb.cccl.  Quocirca  ad  bocoptime  dicere 
iolebar-Spcc.in  §.vjdcndd  rcliat.nu.z6.vcrr.hocqiio 

2 quede ptobar.medicis t tidcm  adhibendi eflein  ijs , 
qua’  ad  arrem  medicam  perri  ncnt<  cuius  fpcculatoris 
doctrina  rci'ert,&  probat  lodoc.Damoliud.inHnchi. 
par.aut  Hmili.iu.in  vcrb.medicus,  dcobftctiix. 

I iixhocvaoaxiomate  multa  cognitu  perutiliadi-  ► 
tnanarunr.Primocnim  coiiigitur,q>  alicuius  agriru- 

S  dotmedicoruin  tcllimonio  ^batur.vt  vifuin  cd  Bar. 
inl.c6tuQiacia.§.p^'nam.ft.ilcrc  iudi.idqi  egregie 
bat  Gorifian.Impcr.rcfcripru  in  l.fcmcl.C.derc  imlu 
Jib;  1 z.qup  in  loco  reteri  plit,  milirce  militia  *grim- 
dinisergo  no  debere  mitti nili  medicis  hoc  ctenun- 
cianttbus.  huc  item  Ipcdat , quod  ait  idem  Barr.in  1. 
ijf.de  vcntr.infpicicn. 

4 Secundo  lococx code fit, vt  mcdicorfl  iudicioffu 
pcrcorniptionc acris,  <Jc  fuper  bona  vcl  mala  citati 
valciudinc  fu  acquicfccnduin>vt  decidit  Fran-Marc. 
dceif,  Dclph.  s Ip.nu.  1 z.par.z. 

Tertius  ho  minus  vtilc  cx  eodem  elicio , cofugic*. 

5 dueflef  ad  medicorum  tclUmoniunt, an  vulnus  lic 

nec  nclcthale,aimid  pcrlc  iudex  plcn^  cognolcer^ 
nequeat , & illis  tunc  credendu  nticeltatur  Bart.|in 
procem,  tfotiim  in  prin.  col.a.verf.itc  noia.qtiafnla  • 
omncsitercfcribcmes  habet  adedas,  vt  dbd.  in  c.(l> 
gniltcadi.il  z.dchomicid.5ctin  c.propoluilli.  dc  pro* 
bat.Spcc.iniit.de  homicid.nu.4.  Vaoncn.iiic6l‘.zj, 
num.  1 in  conf.6i  .nu.4.  Angd.  in  tract.nialcli.  in 

verfvna  percuinone,&  vulnoe.in prine.  Dec.incoll 

4 15.  in  prin.  eundem  Bar.inttad.  dc  perculi  colum, 
pen.vorf.quidlicd  pcrcuiru-s.fit  in  l.li  cixa.fF.de  licar. 
iSt  plurimos  alios  adductos  i Boc.q.  iaf.nu.zi  i & ide 
dicit  Alcxan.in  conii  i4S.in  prin.lib.z.&hanclcinir. 

* tiara  * abomnibusrcccptamaitPlace.  lib.  r.delido. 
ca.z/.nura.6< 

periori  quoq^  proximum  cft,nos  coruiide  medi 

6 eorum  didto  fellc  debete  p.arentcs , an  vulneratus  cx 
vulacre,an.vei6cudodicnriucUlpa , vcl  negligcnria 
decclVcrit.ira  voluit  Alb.  in  d.pro<sin.d:'orum.nu.  14. 
dtin  i.par.dat.q.sd.  incip.  itEquid  Ii  aliquis.  6cita  in 
praxi  feru ari  dixit  Boditit.de  homic.n.  1 1 z.quc  referi; 
CJar.utpraxitrim.§.homicidium.nuiii.43.qni  tamc 
dicit  mnus  die  quoadhoc  iudicatisarbittiorclinquS 

* dum  ede  utaqi  cocludi  * coircr  perDod.cx  allegatis 
per  ipfum.  ad  quod  mulros  adducit  Matoch.de  arb. 
md.cau.calii7S.nu.i.hb.z.ccik,i. 

7 Abcodepronunciatoexijt»  vtcredarartmedids 
vcncnone,analia  dccaufaqsinrcricrit,  vtrclpoluin 
cft  ab  Alcx.ioconli  i i6.lib.  3. qu6  referi  Bodiin  tit.de 
dcli&.nu.  7.  qui  addit  cx  eodem  iudicium  medicorii 
pttcfcrriconfeirioniipliusinquifiti:  mipfum  videas. 

8 ' £xcodemmanat,tlidcm  medicis adhibcAiaedb 
fuper  vulncrcteliannb.an  cx  co  licia  facie  vulnerati 
temifura  cicarrix,vr  docucre  Bar.&  alij  in  d.Lfcmel. 
C.dcrAmtlitiib.  x z.ex  quo  AoSd-tn  4-  ua£i.  maic6.‘ 

lofipbi  Mqfiardi,vol,2.  Gc  3 invctb. 
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Jn  verb.clcatrIx^dmonctiudice$,vt  mittit  medicos 
ad  videndum, mdicandum.fic  rcfer£dum,an  cicatrix 
fitrcmanfura,dcquo  p Ang  incoof.i44.incip.fupcr 
primo  quem  c,c^«rr  Aug.ad  Ang.in  d.vcrir cicatrix. 

9 Quod  adeo  veru  cft,tvr  conindern  tedimoniu  fu- 
perhocrccipiamreria  deducitis  tcftificatis>vtgra- 
uiter,&do^e  docet  Baid.inc.cumcaufam.coi.t.dc  > 
prob.vb»  id  obfetuatiooc  dignu  arbitratur;  vt  & cen- 
fuitMarf.fing.dd.  publicatis,  quem  referedo  fcquituc 
Menoch.de  arbit.1ud.flauq.j4nu.9-  lib.  t . 
to  Poftrcmo  orirurex  eadem  conclufionc.tvtij/dem 
mediciscredatur,  an  rcftator  fuerit  futiofus,  an  (anx 
mentis, iuxra  fementiam  fiar.inl.x.ff.dctcftam.&in 
l.i.fF.dc  vcnt.infpkicn. 

II  Primo  amplianda  cftcadccficlufio.vt  vera  fit,fin 
medicis  etiam  non  dodoratis, modo  illi  cx  commu- 
ni loquendi  conliietudinc medici  dicantur: ita  fenfic 
Bai.ini.fcicndum,$.illud.ir.dexdil.  edi  A.  hoc  idem 
afleruitlo.de  Ana.in  rubr.de  magift.  quos  refert,  & 
lequiturFel.ind.c.propofuifti.in  fi.quod  vero  no  Iit 
ncccflc,quod  mcdicinx  infignia  fuerint  confcquuti, 
probat  Alex.inconf.i  j.col.vh.nu.  II. lib.  i.hancquc 
receptam  dicit  fententia  Plac.d.c.  14.ni].  i p.&  folent 
ideo  adhiberi  chirurgi, & ronfores,tcftc  Clar.  in  d.  §. 

1 1 homicidiu,nu.4 j.nam  medici  dicuntur,  tqui  alicui 
parti  corporis  medicinam  adhibet,vtinquit  Bar.  per 
illum  tcx-inl.i.in  prin.ft.de  varijs.&extraord.cogn. 
ij  quare  illorum  appellatione  tvcniutetianjobftctri- 
ccs,&  qui  dolores  dentium, fcu- auricularum  curant, 
nifi  idfaciantper  incatatioi:cm,vtloquutuscft  Bal. 
inl.i.C.mand.&poftaliosBocr.in  d.q.  jzj.  nu.io. 

Vciiim  ad  maiorem  huius  a mpliationis explica- 
l4tloncm  non  cft  ignorandum, fquod  licet  medicis  ct 
non  doftoratis  credatur, co$ tamen  huius  efle  condi* 
Honis.quod  (1  monilia  deaurata  gcftcnr,  incidant  in 
poenam  falfi,vt  in  eandem  prolabuntunli  equorum, 
vel  imiloium  phaleris  inauratis  incedat , vrpotc  qui 
ea  flbi  indecora  infignia  fumere  prxrumpfcrinr,  licet 
etiam  efTcntlicctiatjjVtcondudifFran.  Mar.  Cone. 
De!ph.q.?4-par.i. 

Sccunuo loco  amplianu eadem  concliifio.procc- 
j s derCjCtiam  li  ifti  t medici  no  redderent  rationem  di- 
, £fi  fui;u.-<  gcr.irr.itiin  dc  peritis  in  arreloqucndo,dicit 

Dcc.in  J.c.propofuiftijUU.  1 1 .poft  Arct.in  c.caufam, 
dcrcftibus.  Dcciuni  vero  referendo  fequitui  Alb.in 
conf,  20.  mim.15. 

j6  Tertio  velim  amplies.t  criS  fi  ifti  medici  nonpro» 
ducercnturinftgpraiudicH,red  dieferiata  examina- 
rentur,vr  vifum  cft  Ang.in  l.z.in  prin.fF  dc  ter.  & ibi 
Roma,  idem  probauit  Arer,  in  1.  i.S.vlt.ft-dc  verbor- 
obligation, 

17  Quarto  poteris  ampliare,  feria  fi  vnus  adalrerius 
didum  rerciicerer,req;alteriusiudicio  iublcribacr, 
vf  placuit  Ang.in l.fi  quis, 5.  i.ft;dcedcn.ct sditDcc. 
in  d c propofiiifti,nu.  i:$. 

fS  Limitanda  nunc  cft  conclufio,t  vt  locu  non  h5at, 
c^tm fuiflent  cicdi  tncdiciabvna  pancranmmalia 
ignorate, vel  inuita,vc  I fine  iudicc , eligi  namq;  d6nt 
partium  cofcnfib  vcl  ipfis  diflentientibus a iudicc, fic 
aflbruir  lo.^  nd.in  addd.  adSpec.tit.de  homic.ciufdS 
fhit  fentetix  Ga nd.in  17ad.malef.fub  rub.  dc  homic. 
in  quzft.  qux  incipit,  'Quxftio  cft  dubitabilis,  quem 
refert  Aug.ad  Ang  et  il.z.vcrfex  intcnialJo.& habe- 
mus i Bart.in d.prooei  n.ftbrum.&  in  d.l. i.ft'.de  vent. 
infpi.atqi  ab  Abb.Fcl , in  d.c.  propoluifti , nu.6.&  ab 
Ang.in  l.hac  edidali.  ,$.is  illud,  C.de  lecund.nup. 
tp  Snblimitandumcf  t,g>diximusHie iudicc, jvt  id  fa- 
cere debeat  inprxfcn  riapanisjcdttaquam  mitutur, 
vel  ipfa  citata,  vr  pol/  iir,u  vclir,  opponere  contra  clc- 
&os.cidcmq:  hora,& : die  vilitationis  prxfinita.vt  dc 
histradii  Bac.inl.Th  copompus,nu.8.tfdc  dor-prel& 
cui  ali)Conlcntiiinr,\  i^t  ait  DidacCouar.lib.  a.var.tc- 
folutfC.  1 7.nu.  s .m  6.  & p.conci.  qui  alia  ctia  aften  cx 


Bart.ad  huiufinodi  peritorum  materiam  facicmlar.^ 

20  Limita  conclullonc  fecundo  loco  procedcrctmo- 
do  diligens  iudicis  inquilitioprxcedar,  qui  impofita  t 
medicis relattoneUc ipfa  ab  illisdiligctcrinquirar,  , 
omniaq;  in  publicos  libros  referenda  curerhra  docet 
Bar.dc  ibi  Ang.in  d.l.femcl.  eidem  opinioni  acccdflcy 
Bal.&  ibt  Arcrac  Fcl.atq:  Dec.  in  d.  c.,ppoiuifti.vbt  • 
additio.authorad  Abb.nu.ri.candSlcquuiurIo.de  .. 
Ana.in  d.c.fignificjfti,<5c Rui.inc6f5J.nu.i i.vol.s. 

zi  In  hoc  ramcnfunrmoncditmcdici,&  chirurgi, nc  -, 
fcftinantcr,&  ex  abmpto  fementiam  foant  ,fcd  diu 
dclibefentKjuod  abipfisfcmcl  cft  ftatucndumicxpc- 
dcnrq;dicmleptiinani,  intra  quod  tempus  confue-  ^ 
lierunt  apparere  accidStia  de  febre, fyncopi.  fpafmo, 

& alijsiftiufmpdi^  medicis  confiderandis,  iccudum 
Guidonem  dc  Cauhacom  fua  chirurgia , tit.  dc  vul- 
ncribus,c.  i.col.y.qucm  ad  huncpropofinim  adducit 
Bocr.in  d.q.J2  J.  tol.vlr. 

1 2 Terrio  lindratur  conclufio.vt  vera  firfin  pluribus 
medicis , vt  probat  texr.  qui  in  multitudinis  numero 
loquitur  in  d.c.figniftcafti,n5  iputur  fiifBcit  vnus,  fed 
ad  minimum  duo  debent  adhiberi, vt  tcftat  Bar.ind.  ' 

1. fi  in  rixa.cui  accedit  Ang.  in  l.qui  luminibus,  ftl.  de 
feru.vrb.prxdior.idE  voluit  Ang.  dc  malcf.  in  d.vcrf. 
vna  pcrculTlonc.&  ibi  Aug.in  additio-?  & cofirma- 
ucre  Luc.  dc  Pen.  in  d-1.  lemel.  Paris  de  Puc.  in  tra^ 
find.in  vcr.ronura.c.oft'icialispofuit,col.2.&  alii  re- 
lati i Boer.d.q.  i z j.n.23-vt  et  cefuete  Ruin.  in  d.cdf  . 
5B-hu.i2.vol:'5.&  Alcx.ind.conf.i48.col.z.vol.2.ad 
idenonnullosaliosrefertMcnoch-dcarbi.iud.cauf«  . 

* caf  I i4.nu.27-lib.2.ccnt-z.idq;  *'communiconfenfu 
a feribentib  fuifle  probatu  afterit  Coiad.in  praxi  fol.  ■ 
“4  t4.nu.7.ncet  aliud  dc  cofuciudinc  femari  dicat  Ca- 
fon-in  praxi  fol.  io.nu.6.vt  icftrt  Ciar.in  d,  §.  homic-  ^ 

2j  Subhniitabis  primo  hanc  limitationem  t no  pro- 
cedere, quando  partes  vnumtmclcgirt‘ent,&vnico  . 
fili  flem  contentx,  tcfte  Barr.  in  d.proocm.tfofum , in 
prin.hoc  idem  placuit  Rom.&  aliis  in  d.l  • i.§.  vlt.  fii. 
de  vcrb.obl. Ang.in  autem, in  auth.  dc  no  alien.  • 

* ac  Fd.in d-c.propoluifti.nu.y.  * & cocm lementiain 
dtxit  Aug.ad  Ai^.in  d.vcr.vna  pcrculfioneivcialia. 

24  Sublimirali.’cund6,tquandoinciuiiatcnonrepc- 
riretur.nili  vnicus.auihorc  Bar.iiid.l.i.ft.dcvcnt.in- 
fpicicnd.adidcinielpondu  Corruinconf  194.10  fin. 
vol.z.vt  & confuluii Alcx.inconf. jj.col.j.lib.j.dc 

* '^omnes  id  icniiflTc  aflem  Anan.m  d.  capiigoiftcafti» 

tm.  14.  ififin.  « 

25  Dcclarada  cft  primo  hmoifublimiiatio.tvi iodi 
fibi  116  vflndicct  in  arduis , quemadmodu  fi  agcrctuc 
dc  hominis  morre;  tdc  enim  opus  efle  a propinquio- 
libuslocisahosconuocarc  medicos,  tradidit  Abb.  r 
nu.s.qucm fequitui- Arct.dc  Fcl.n.y.ind.Ckpropofiii- 
fti.qux  tn  declaratio  non  procederer, fi  locus,  e quo  » 
eflcntconuocandi  medici  .dlct  itinerum  logo  inter- 
uallpdifiunduS)Vt  tradit  Fcl.loco  fuperiusaddudo. 

26  Contra  tamen, -f  quod imm6indiftinfte  procedat  • 

communis  fublipiitatio  etiam  in  arduis , tenet  Ang- 
in  d.Uiaccdicialiil^.hisiilud.C.defccun.nup.qucfn 
refert,6(  comprobando  fcqiutur  Dee.  iu  d.  c.  piopo- 
fuifti,nuin.  10/  * ‘ 

27  Declara  iecundo  non  habere  locu , f fi  in  ciuitate 
non  repcrircrur  bonus, & peritus , vt  placuit  Bald-  in 
additio.ad  Spcc.tit.  dc  homic. que  rcfcr£do  fcqulfur 
Aug.ad  Ang.d.vctf  una  percuflionejuelalia.in quo  ' 

28  aduertas  medicum, tutdicunt,notiellu  imperitu  nrx  - 
fumiiutauthoreft  Ang.in  l.t.  5.  peritia,  rf.de  potKii. 

29  Declarabis  renio,  ut  ucra  no  nt,tfi  in  ea  urbe  lege 
municipali  cautum  lit,urplures  adhibeamur, fic  pro- 
bat Bal.ind.prooem.rforujdc  Aug.loco  nuper  relato. 

Subdcclara  haacdcclarationcm  non  procedere, 

jofquando  procederetur  folafadiueritateinfpeda, 
ut  rcfponium  cfla  Rom.in  conf  zo.uii6pundo,col. 

2. nu.8.acifprxtcccd,  dc  hoc  coadiuuaat. 

Sed  re 
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• Sed  vrrcdcamtSs  vndc  digrefTi  fumusadtcrtiJnS- 
3 1 pc  UmitationSttfublimiratureadcm  tertio  ioco,  cd- 
currcntib.aliquibuscomcciuris.qua: medici  vniusdi 
adiuuarent?  veluti  ii  vulneratus  fuperuixerit  a* 
liquibusdieb.de  vulnus  illatum  cflet  in  loco  non  ad- 
modum pericuk)lb:nam  tunc  vni  iiduclict  habSda. 
tcftcBai.in  conf.iop.incip.  proponitur  quod  Titius. 
vol.a.quem  Tequitur  Dec.in  d.c.propofui(ti.nu.i  t. 
^2  Sublimitaiur  quarto,  t quado  inter  plurcs  adciTct 

SeritiiTimus  publice  eledusaunc  illi  foli  eredi  tradit 
ar.in  l.  i.per  illum  tex.C.dc  pod.  & aur.illar.lib.  10. 
vt  & decidit  Boer,  in  d.  q. j a ?.nu-4.  & cum  ifte  fit  ad 
hocconditutusdiciturotHcialisdc  ideo  credi  illidet 
in  fpedantibus  ad  cius  officium  vt  rcfpondit  Ruin. 
inconf  56.  coi.  3.  volum.i.atqucGtainui.in confit 
ciuiI.24.cot2. 

33  Poftrcmofublimitanda  cft.f  quando  medicus^* 
barctinnoccntiam.vt  vulnus  illatu  non fuifle  Ictha* 
ic:nam  tunevuum  fatis  cfrcconfuluit  Corn.iu  conf. 
1 94.in  fi.  V0I.2.&  Gabr.de  tefie  conci,  i.nu.;  s. 

34  Limito  nunc  quarto  conclufioncpi  ipfamt  ita  de* 
mum  procedere  iftis  medicis  iuraotibus  cJt  lententia 
Bar.in  d.prooe.fforum.pcrgl  in  l.coniparationes.  C 
* de  fid.inlmra.& vna  mcntc*omnes  id  tcnuifie  tefiae 
Crot.in  trad.tcfti.  part.7.  num.  x.  idem  ccnfucrc  Di* 
dac.iib.2.v3riar.rcfblutio.c.i3r  poftnu.4.  Se  RcbufF. 
io  l.vnic.num.  4po.C.  dcfcntcnt.quzproco.quod 
inter,  profe 

35  Jd  ampliabis,  f vt  non  fbluin  debeant  jurare,  fcd 
etiam  in  prxfemia  partis , vel  ad  id  vocata  iurate,  vt 
monuit  Bar.in  d.l.Thcopdpus  nu.  io.de doc.pcxicg. 
■ quC  Doft.*  editerfequuntur,  vt  per  Didac.  md.c.i }. 
nu.$.Ucct  polfinr  poftea  referre  abfquc  prxfencia  pat 
tis,cx  Fely.in  c.quia  iudicantc.nuiu.8.  de  przfcrip.  Se 
Cur.  iun.in  conf  ^ t.  col.pcn. 

56  Declara  modo  haiufmodi  Uroitarionem  [non  ^ 
cedere  in  fpcciatim  dcftinads  ad  olficiu  vifitaudi:  ni 
non  tenentur  iurarc  in  qualibet  vificatioue,  vel  rela- 
tione,fcd  fufficir,rp  initio  ofiicij  fcmcl  iurauerint,au* 
thoreClar.inprax.crim.§.homicidiuin,n.43.3cFd. 
in  d.c.propofuifti,  qui  alifs  ctia  modis  declarat,  quos 
per  te  videre  poteris . 

^ Tu  tamen  fecundo  locofdcclara  pr^ifsam  limi- 
tationem intclligi  tantu  dciuramcto  aedalitatis,vt 
ex  fupia  deducis  cdfiar.de  aflcniit  Bart.in  trad.tefii. 
coi.  i.verf.  tefiis  dicit.idq;  placuit  Io- And.  Abb.  de  a* 
liis  in  cfi:aternitatis.dc  ftigid.de  malcf.^  examinant 
Lfpfi.in  d.c.propofuifiircum  rcsocculata  fide  no^at 
percipiiquo  cafu  non  ioraiur  de  veritate,  fcd  tantum 
indicio  intcilcdlus,  vt  ibi.  dejquod  de  credulitate  ritu 
* iurate  teneantur  ‘ communem  efle  opinioni  tefian- 
tur  Anan.ind.c.figniricafii.nu.  i^.dcClac.  pofieuin 
ind.§.homicidiu.riu.43.Vctumid  clarius  cxplicauic 
Hora.Mandos.ioaddir.ad  Rom.in  d.cof.  ao.  fub  nu. 
5.in  litcre  F.fupcrvcrb.admittitur,  oucm  videas. 

J8  Formam  autem  iuramentifd  medicis  prefiandatn 
bis  vetbis  tradit  Abb.ind.c.propqfuifii.n.ri.nuniru, 
quod  non  moucantur  pnufco  t^io,  neque amicitiai 
de  quod  id.quod  deponunt  perceperint  iccundu  pe- 
ritiam fuz  artis,  de  quod  crcdantita  efle- 
£x  ifia  declaratione,  quod  ifiide  credulitate  iura- 
rc debeanr>colligo  nonnulla  obferuatione  digna.  £c 
jpquidcm  primo, tTOtumiudiciu  > de  fentennain  nun- 
quam tranfilTc  in  iudicatu>ade6  vt  fi  appareat,  9 re- 
latio medicorum  no  fuerit  bona,  poterunt  et  poli  ti- 
' pus  datum  ad  appcllandu  peritiorcsafiuini.de  iudex 
mutabit  fcntentiani,  vtfcnfii  lo.  Andr.inadditio.ad 
‘ Spccd.titxLc  homicid.  vetf.  pone,  quali  luiic  confiet 
de  fal  litate  priin^probanomsjtum  quia  efiremeutia 
•lata  cQ  attcfiationcdccrcduluatc,  vtinquiuntButr. 
. in  d.c.propo(uiAi,Baid  in  i.ab  hoftib.iT.i.lF.lbl.inaa:. 

Rapha.de  Romamin  1.  admonendi,  fif.de  mreiuran. 
* AnaPr^  d.t^lignLficafij^dy.qiii  d^fgimmunididt 


in  d.c.propofuifti.  & ibi  additio,  aurhorad  Abb.  nu; 
n.idc  Bal.inUi  quisicftib.C.dctcftib.Alc/.in  cbnf. 

* 103. col-4Jib.i. de ‘communem  dicit  Afflitfi.fupct  1. 
confii.rcgni.rub.  i4.nuw47. 

40  Contraria  funr  fequiiti  fententiamt  Abb.de  Aret, 
in  d.  cap.  propofuifii.de  haneparrem  inpundo  iuris 

* 'veriorem  dicit  Fel.indc.lignificafii.num.g.cr Dee. 
ind.cap.pr0pofuifti.num.j4.  vbi  videas  Fely.  dccla*  ' 
raniem  aliquibus  modis  priorem  opinionem  com- 
munem. 

Secundo  loco  ei  icto  ex  eadcm.quod  ab  eo , quod 

41  mododiximusnon longe diftat.fvt  cxaminatis.dc 

publicatis  ifiis  medicis  peritis , poifim  alii  peritiores 
in  contrarium  examinari, non  obfiare  publicatione, 
de qua  paulo  ante  meminimus , * de  id  prztcrea  cotk- 
mSi  Bal.Dcc.Fci.in  d.c.propoiuifii:idcm  Abb.  Imo. 
de  Aret,  in  c.  caufam  matrimonij.de  psobatio.atquc  s. 

Fcl.in  d.c.fratcrnitatis.col.d.de  ibi  addkio.authorad  ' 

Abb.dcfrig.de  maleffiuc  id  fiat  officio  iudicis.liuc 

ad  infidtiain  panis,  vt  idem  Fcl.ait  in  c.cuin  caufam. 
col.i.in  fi.deprqbar.de  Lanfran.de Oria.in  c.quoniS 
contra.coi.i4.$.  tefimin  depolitiones,  de  refiib.  atq; 

42  Corn.in  conf.z7.col.4.vol.3.Colligo  poftrcm6,t  vt 
cum  ifti  improprie  dicantur  refles,  fiamtum  loquens 
de  tcfiib.nd  habitutum  fit  locum  in  ilUs  peritis  mxta 
fciitctiamFcl.poflcos,quosadducicind.c.propoliu- 
lb.de  ibi  Dcc.mi.  15. 

Quinto  loco  redeundo  ad  primariam  conclufionfi 

43  declarant  fupctiqra  proccdcrctmcdicis  inter  fc  con- 
cordibus,alioqui  in  dubio,  quado  medici  vario  mo- 
do loquerentur,  contra  pcrcufVorc  inquifitum  prefu- 
mendumefletmimirum  vulncratfi  dcccffiflccx  vul- 
jicrerira docet  Bald.inc.i.in  prine  quibus cauf.fimd. 
amit.quem  rcfert,dc  fcquitur  DecJn  d.c  propofuifii.  > 
nu.ii.cidcm  acccdunrHipp.MarCinI.i.§.dmus.nu. 
ii.tf.de  llcar.  Paris  dePuteoin  d.trafl.dcfin.in  ver. 
tortura.c.officialispofiiit.col.z.quod  devidemreon* 
firmati  cxd.c.  fignificafii.  de  homicid; 

44  lncontrariam,vtdcfcendamuslcnt2riara,tquod  ' 
in  dubio  iudex  pronunciarc debear  vulneratum  n5  , ’ ' 
elVe  mortuum  ex  vulnere  vrget  rclponlimi  Bald.  fibi  ' 
contrariiinconCjzo.voI.x.dcGramm.inconf.i.nu.  . 
9.quos  referendo  fcquitur  Mcnocli.de  arb.  iud.cauf. 
cal'.27}.mfi.lib.2.ccnt.;.idcmBaI.incoQf.ip3.voL  ■ 
i.dc  Guma.inconf.134.  col.z.quosrefettidcmreng- 

do  Marf.inconf.7.nu.  jy.diccns  rex.  in  d.c.fignifica- 
flit.ptoccdcrc,quoad  poenam  irregularitatis  tantum, 
de  quo  ad  forum  animz  ,non  veroquoadpocnata 
roortiSidc  ianguinis. 

Tu  vero  conciliadohas  opiniones  fubdcclarabis 

45prim61uprarciatamdc£lararionemvcrScflc,  tqu  1 ' 
vulnusfiiicillatuininiocopcriculofotinquoex  uli  ■ ' 
vulnere  mors  fcqui  folcc.  tunc  enim  eu  probatio  ne- 
gatiua:  fit  difficilis.ftatur  affirmantibus , & iudicatux 
cotra  pexcuUbrem:  fccus  fi  vuluus  fit  illatum  in  loco 
non  pcriculolbtVt  afleruerc  Dee.  in  d.  c.propofuifti. 
dcinconr.4ts.nu.3.dcaorceu  Ccpol.in  d.conf  2$. 
col.vlt.de  in  cofdi.nu.x  3-Fel.inc.  prcsbvtcrum.  coi. 
i.ia  fi.de  homic.Bocr.in  d.dccir.zz3.cof.pca.Soc.  in 
cooC  lys.vol.  i.de  Gram.in  conf.4y.nu.6. 

4d  Subdcclaratur  fecundo  locum  habere , f quando 
'numcrus.de  dignitas  medicorum  ,qui'luritconrraxij* 
etreta*quali$,vclomne$dicantca,quxl'un3Vaifimi-  . , 
liaialioqui  credendum  cfi,  vel  maiori  pam,  vtdicie  ; 
Affii^>indecif.  i.vd  verifimiiiora  deponentibus,  vt 
deoiDiiibustefiarur  Czpo.ind.conf.rii.  vbi  ctia  ha- 
betur non  eredi  de  vulnere  Icthali  duobus  medicis, 

' viderunt  vulneratum  viuum,  pluribus,  qui  infpexe' 
nint  mortuum  referentibus  contrarium.  Ca;tcxaad 
hanc  matuum  fpcfHanria  fuo  loco. 
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ARGVMENTVM. 

Cum  prxfumatur  eius  culpa  aegrotum  de- 
ceflifle.qui  nullum, vel  imperitum  ei  ad- 
hibmt  medicum , qui  dixerit  aliquem  id 
fecifle , quid  probare  debeat,  & qua  ra- 
tione,8t  quo  modo  illud  procedat. 

S  V M M A A I V M. 

1 MtdieumnySumtVclimptrkj$madbihtm^^rotomQrti$ 

ottu/ionem  diertmr. 

2 Vulnerato  nuUmn  tveitmptntum  odbibemimdkMtprU’ 

Jumitur  eulpa  fui  ocadtjft. 

^ Mtdtcuspnptrnuiaemtfia4hibitmvulmratQ}VMlMeri4i 
mm  imputatur  tfitOt  deetjfrrit. 
tt  dr  eot^ui  tarde  adpihert  mtduum , vt  00.4. 

5 Medicum  nuUumtvel  imperitum  vxon  agrotamti  vir  ad- 

htkem  prajumrturilhmtmlpaipfam  interat  adeo  vi 
is  pnuttur  luero  dotis. 

6 Virs  cuba  vxofem  deeejpft  dieenst  nod  ei  agraUnti  rum 

adbilui  rit  mtdicumprobare  dehet  ak  tUff /aede  medi- 
cum adhiberi  potuife. 

7 Viri  eulpa  vxoT4mdeti(/Jfi  dieeat,  whdti  agrotanii  im- 

peritum adoUfuerit  tnedisumproaare  debet  ^tilum  ume- 
rure  potuijfi  pertuorem. 

$ Virieu^avxQrtmdteeffiftdi^.tpeiagrotaniinuUmm^ 
vel  imperitum  adbibueni  medtemmjatu  ertt/probabH 
ipfuM  virum  vxon  agroiamedteum  rumadbtbiti/e  i 
^ modo  illa  agraept  in  ciuitatt  tfemloeoiujigm. 

Peritorum  eoptatn  emitote,  fiubeo  tt^nt  ip/dturepra- 
. fumituryibident. 

9 toeuan/gnis  qut  dietlur. 

1 0 Vtn  eulpa  vxorem  decfjife  detenti,  ep  ei  agrotanti  nmilB, 

vel  imperitum  adbibuirU  mtdieurn , fatu  ent  fi proba-\ 
bit  ipjum  rtriem  vxe^  ug^eota  mtdieum  no  .tdbtkmjfe.^ 
nedum/ tpfa repertebatur in cmUattyVel  loeotnj^Mi 
fedetuM  ftejiet propinqua  loeotvbi  vertfimiltter.ae^ 
eopiat/uduorum.ComrjetLH.ConeiLnm.  12. 

1 i Virum  a*  adhibuiji  wedttot  vxort  agroU pote/ probari 

pervicmoitiSaiiemtts, 

XVAV^iiV^rM  lAi  vd imperitum  adhd>uit«eu0 
dici  rrxdirinl'  c^CAfiopem  mortisr  rcfpoodit  Vip>iii 
l.quod  fmolu.i^uiram.Cdc  zdiI.cdid.Uinctic,  vt 

2 Viiancrito,  t ium  adhibens  medicum, vci  impcdium 
adhilxiidaprAfamaiur  culpa  lua  deceflifU!«vc  coq{uL* 
tu  cftiCom*incoal'-26).in  Utera  MvoU  j^HciradU 
doc  Do^-in  d.  Si*  ctipam.  d(  dcciium  leliquit  Boer. 

?•  123. 5c quando cA  adhibitus  medicus impcntus» 
que^  non  imputaur  vulneumi  icriptit  poA  cOs» 
quos  allegat  Fcl-tnc  presbyterum.  col>  ude  honito 
4 ^^coatquirarde adhibuit  medicum  ptcfpondic 
MatUUo  con/iy.nu.  49* 

y Sicdvirfnon  adhibens  medicum vxoriaduerfe 
valetudine  iaborand  pr^fumit  ur  culpa  (ua  ilU  com> 
Qmtadcviclcu mottc>adc6  vtis  priucturlucTodo-' 
tisduxta  fcntCtum  gl.  Sc  Do^inl.ab  hoAib.  S.fi  vu» 
ft'.rol.matr.ibicji'  deiinpcritoagitur.de  viroq;Pcuus 
.K Ollius  dcc-Liruanica.  i.ou.64.  dc.7 1 .red  in  hac  £i^i 
fpjceic  videamu5iquomodoprobour,h^c  mariti  cub 
pa,qu7 omnia  fcrc.dc  ad  vulneratu  refad  poKtuot 
6 Mcdicumigiturfiqui5dixerir,tquud  virnoadhb 
buait  inoirado  vxorem  lu3,&fic  quod  culpa  ipiiu» 
dc^cAulnprobacc  tcnctut,  cp  facile  mcdicu  admbe- 
jcpomilTcc;  ita  docet  Bart.in  d.  1.  U ab  hoQib.$.n  vir 
rxor&ft.rol.marr.dcmUdcm  quxnc.fT.plorocio.de 

in  lii  ilmiua  A.  A^dc  vcib.obI.C<  ibi  Imo.  & idt  Ban 


inrrad.rcaUum.in  verf  i^ra  oiiptuid  id£  teCpondoe 
Com.in  Lunf.t  i6.nimeraR.  voiu.  i.dcincontu;., 
iniiteraheo  voI.i.aiq;  Occ.mcoiii^48o.nu.4.  4 

7 Id  amplia, vt  idcin  iic  iddicandu  dc  co , t qui  dioL 
mancum  adhibuijH  medicam  impcricu»  debet  cnioi 
probaK,  quodiruicniicpocuiiTct  penuore»  vtliqucc 
cx  lis^quf  moao  iradidiii)us,cc  id  aAeruir  Campeg.in 
ctad.dc  doc.par.  5.q.  ;.nu.} . 

8 Hocidcm  tibi  dccUcaodd  cA,vt  verum  Onfii  vxoc^ 
eflet  ^|;ra  in  cituurc/cuin  locain(igiii,vbi  preiumi' 
mr  iplo  inrc  copia  pcmorum,ex  Idi  duas.  cA  autc- 
fFdeexcuLrut-6c  glofinl.vlt.Cdc  icAa.2cide6  tunc 
fudkir  probare  tanmm,  qtiud  mcdicu  non  adhibue- 
rit,cx  mente  Bait.in  d.  ver.  lata  culpa.  & in  d.  1.  idem 
quxtic.^ ini.bonorum.lT.de bono.  polUdc  Baid.ia 
l.iurisignoraiuuC.quiadinuci.idcm  Bar.dc  Angan 
d.l.li  icmu.dlde  vcib.c^l.lnn.in  c.Aaturuaie  refertp. 

9 ip  b.quibus  in  locis  habauc  inlignemfiocum  dici  tt 
fiedet  caAnim  A nonciuiras , modo  ibi  (ic  metum  $ 
& mixtum  imperium , ^ locus  caufarum. 

10  AmpiiamrbxclimitattOt  velocum  heatt nedum 
n vxorrcpcrircrunvtdidO  cA  »inciuitatc,auc  iniigni 
loco, verum  etiam  Ii  eflet  propinqua  loco,vbi  vcriG- 
miiircr„S(  pnelu  mpuu^  adiit  copia  medicorum»  atg. 
coKum,qactraditBal.uid.l.iuhsigQoriria.&  Rom. 
tnl.Avcro.^.de  viro.4).faU.£i'ol.matr.  dciurtb.hoc 
idem  comproKitDcc.indlrtunsignoMiicia.nu.  16. 
atque  Arct..&  liiiOl.inc.a.dcconAiCUtioaiK 

1 1 Conrrd  unieh  renueret  Baran  <U.  idem  quxrit.  ff. 
pto  lbcto.i  bi  dicit  virum.non  cogi  mittere adalcam 
ciuitarcm.de  Angan  l.hac  cdt^ali.  S.his  illud.  Cdc 
fccund.iiupt. 

IX  Conci!;3dobosimerreaDrhore^dica$,quodaut 
€iuieas.&:mngnistocus  cAidgcdtliuchis»  & non  p6c 
adillufu  acc^irpin  ^gcrhincitunc  veraeApollcrioc 
opinio ; alioqui  prior  locum  habchtf,  ira  docet  Dec. 
ind.t.iuusigaorantia.nu.i6.g^iiaintcihgu  Bact.in  1. 
cdtmuus.$.itcm  qui  iniulam.tr.de  vcrb.^l.dc  m tei' 
minis  noArislcnmidcm  Bar.inco.trad.tclhmon.d. 
vcrnaca.cuipa.qh  quantitaspatrimomp , & pcribnx 
quahcasrequiric,  dtnosluprarctulimuscxFclyno* 
Illud  aurcm,quoddiximus,viru  iciUcec  non  auiu* 

1 ) buifle  medieostprobari  potcrittpcr  vicinoSrdt  aAan- 
tesi  quib.  uerifimiliter  notiispocc  A cflcacoOliiS  me- 
dlcona»maximc  in  diutino  morbOrUel  ex  interroga- 
aooemedicoruapudicaQt»ienon  accclBile.-iucea- 
ietBar.in  eo.rra^eAimoQ.d.valiUtaculpainutu> 
uerfum  aucem  quomodo  probemi  culpa»  dc  ocgUgl. 
tialbpridiximusin  concluBonc  Culpa. 
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ARGVMENTVM. 

Quomodo,&  quando  mcdiatotpolTic  , vel  - 
non  poffit  efleteftis  fuper  Contradn , in 
jquomfdiatorfuit. 

I.V  i V M M A & 1 U M. 

i MtiMornonfaUftijStuJinfi.facanlraiiHjanutma’ 
diator/uie^ 

l MtdeaiornbpQU/^euHiipUam fiabaitempartopr^ 
dMeatutJd(mtr.uu.^(dme^titt*iiy  war.y. 

6 Mediator  euammmb^emfalariumHOH pene  fi  efitefiit, 

7 xMtdtatoris  Ubro  non  ef{  endendum. 

8 Medfatorpot^ejite/u  ambabus  paruimsev^entiemti^ 

bms. 

9 Mediabor  uU^eam  ambabui  partibm  eomfotUtuiibm 

/atrt  pinaa^pobartoipm 

loMediaior 


by 


.1  w«"'‘  • ( '' 


De  probationib. 

ttfimomumfirnnnftOitur  sfHbdhtfftrti 
bus  cvijfnttfnt$bm. 

Contrsrnm-jnu.  1 1. 

X f Mediator  fot^  ejfh  teftit penore  do^tX^ontrar.nu.  1 4. 

15  Mediator potefiejpHftu  ttn  difpoeemtefiatnto. 

1 6 Mediator foteji  ^ ^iiaetm  veritar  altnnde  a ferta  non 
. potefi  tabem. 

ly  Mediatorpotefte£iteph  ^cnm  produtiteerproiUapartt, 
qmafiatfomra  eontra^hrmym  fno fnp  emdiJ  tor. 
1%^!Meaiator  peu/l^euflitm probondiMUfna  (juaUtstf 
oihis  iamperfe&t. 

. lyMUiatt3TinimsoffkionanrtpeUitwr^qm»foJ]^ttJUfic.\ 
re.  Anepbo^vt  mit.20. 

±\  Medistorpotefiree^tr/Us  prouRe  mfirementario. 

2 2 Mediator  ab  extramoproduRm pote/l  tefiimoniu  feyrt, 

2 2 Medtatortneriminefimania  pote^ejfe  uptt. 
i\Mediatorpbte^tefiiiin»rohat%dot^ra£in  matrimony. 

25  CMediattr  potefie^eteptiin probando enmine repetent 

darum. 

26  eduetor  te/hmomnmprem faek fhmfimam  probatto 
MemtContrarjtu.i-j.  Conctisatio,ftn,zU. 

"i^MediatorpoUfiefeteRuieennnitntimejiyfiumandata-' 

rimyVelperfu^ren^tteere. 

» Tkyfp J fiijc  proicnctaffignlficateu, 
^V|  wUKiCwl  x^uiimercoiitrahcmesedccxn 
olucorA  mediusJ.fi.ft.de  proxcn.ettc)  Ipccir«an)i- 
cabilis  compofhotis,cut  mcrrcsexcraordintriacon 
Aiiuit»V(  pcrlo  Bar.jn  tra^.dcarbi  c.).l>Kt.eiii(que 
oifkiQ  eft  tcadarcttioa  aut  condiidcrainifi  ad  id  i'pc 
ciale  mandatam  habeat, veper  Bal,m  l.muiru*.  a.eol- 
vcr.vcnioadtenimii.C.liquis  alfc.vci  fibithuiulmo* 
2 di  auc  mediatorem,t  fiuc  f^oaenera.quo  ad  rem  no 
firam  atnnec , ad  teftimoninmnon  reupi  lupcrcon- 
tiadui  in qao  mediator  cxtirtn  probat  in  b.  qa  vero, 
in  auth.  de  tefh.dt  probam  vrnuiq  iuris  ?,lotittorcs 
iuris canonici  in  C.  t . de  ccili.in  6.&  in  c.  Romana.m 
vcr.teftem.eo.tit.in  c.fi  epifcoptts.  i.q.  ».in  ^cr.media 
tor.iurisciuilis  in  $.io  his  vero,  in  verb.adnumcrato 
cem.in  auth.de  in(h.  caai.dcfU.inb.pen.inauth.de 
teft6chanc(h!am  probarBar.ini  omnib.  C.dctedi. 
& Abb.in  clicct  Hclv.de  Stmon.de  pro  rcgu!.i  ponit 
Campdnrraitdtficfti.ret^.fij.fc^cr  Abhinc.  cXlitc- 
ns.nu.^de  tranrad.in  9.inrupcr.nu.i  r.dc  tcili.7el.in 
c.cum  4 nobis.eo.tif.Bart.in  l.do£trrc.S.jdc  decreuc 
tunr.tf.de  lur.Hrci.  Bal.inc.i.dctd1ib.iii<C.&:ib!  An* 
cbaJeoiirJo.And.ipc.diieCiotum.  de  tedib-cogen. 
Alex.conr.2»2.nu.i7vol.6.  * incfiCvif.vol.s.  Bmt. 
ird.c.  cui  nobis. Alb.jnJ.riC)bi.  5. dc pignore,  flf.de 
pad.lmo4nL4cuiicgctux.SJl.dl.4e  1(^.  1 .iuoo.m  c. 
cO  ofim.de  prluilc*lpbmi  d.c.s  'dcteni.in  6.  tifran. 
in  c.  quoniam  cdrra.S*  tcdmm  dcpoiitionet.nu.  1*19. 
de  proba-Crott.  qui  ita  * communiter  concludi  dicit 
in  tradderc0ib.in4.par.nu.i7d.Dcc.con(l4d)4)«. 
12.panf.cdf.58.  nu.82.voL4-d  nouUnni^Gab.lailf. 
limcflctenib.concl.20. 

S AmpHahmdi  conciulionemtpwcdcre,  etiam 
altera  paes loila rct<  dc  mediator  fpome-»  dc  volens 
adtciiimonium  perhibendum  acccdcrcc«YT  probant 
pitiresex  luprardatts>  tcocc  lono.  APcL  in  dvodile* 
du5.de  tcftib.cogcn.Auff.in  uac.  de  teA1b.nai67.tra 
dit  gUind.S.  in  ht$  vero,  dtadduci  foler  Kx.in  ckc.i . 
dc  tcftib.in  6.  pet  locum  i rpecialt.de  lidcpattt  tenet 
AlexJn  conf.  1 j.coL$.vol.  i . per  rationi  gl  Jn  d.S-qa 
%'Cro.qux  in  coiurarium  foiet  allegari , A ctii  magis 

* * communem  opinionem  dicir,&meliorib.  rationi- 
boa  munitam , A ident  dicit  in  conf.  1 28.  ponderafis 
narratis,  vol.a*  A in  conii  ip.  in  his,  qua:  in  themate. 

* col.d.vol.4.A  veriorem,  A reagit*  communem  ede 
icllatur.Soc.luoJn  conii  1 2.nq.  1 7.1ib.a.  A poft  alios 
Fi.ir.BcninccnddeciCBonon.di.nu.1. 

4 Jnconuacium  tftt^uodimolitncdiaioc  abaite* 


" • '4 
• • ‘C 


Concluf  MXL  iof 

ra  parte  producatuopofliriibenstcAimoniumredde 
RiadducirurgUn  d.$.quia  vero.q  allegat  BaldiA  di- 
cit elTc  veritatem  in  d.  i.omnib.  C.  dc  tcA.  reprobato 
Bar.ibi  Bal. fcquimrSaly.ibi.  A in  1. nullum. tf.eo.rit. 
id€  tenet  lac.de  Bduill  A Ang.in  d.S.pen.m  auth.de 
rcAib.quos  refert  Apoflil.  ad  ^l.in  dl.omnib.  Curr. 
in  rraefa.de  tcAib.  concluf.4^*  A hanc  partem  tenuit 
Alba.de  Malcftisjn  trad.dcceAib.num.6}.Ncposi 
mont  Alba.in  trac.  item  de  tcAib.  nu.  rao.  Alb.in  (1- 
militrac.de  rcAib.par4.col.(o.verf.  vidcnducA.aAc 
* rithancctiam "comnmncmopinionCtfcquitBarb. 
conr4b.col.io.vcrf.s.vol.?.  ApoAill.ad  Fel.ind.c.di 
ledorum. Alcx.conll  i nu.86.  voi.yAc  in  conila ! .nu. 
4.eo.vol.Cor.c5f.?  j.Vifa  copia  procelfus.  col.5>voI. 
2.Soc.iiin4:onr.29.nu.i6.vol.2.Arcc.jnS.  i.im.is.ln* 
ili.  dc  tcAa.  A communem,  A veram  dicit  Socy.iuu. 
conf:)  i.nu.  ip.Menoch.qui  alios  refert  conll92. 

5 Concordari  th  poliunt  f i Ae  opiniones.fccundum 
Abb.ind.c.diicdoruni.nu.3  dcrcftib.cogcn.vr.flad- ' 
mittatur  mediator  volvas  ad  tcAimoniu  Avnapac* 

'*'te  contradicente»fcd  qiiAra  Hdesei  adhibcarur,rdin* 
quaturiudiciltis.irbirTio,qm  cxdrcanlfamiis,A  qua 
litate  caula;  condderet  ,*  A hanc  concOrdiS  dicit  pro- 
babilem AIcx.inconl.*t27.nu.9-vol.7.  A Abb.cicato 
tocoreferr,Afequitut  Cnrt.  Sen.in  allegato  trad.dc 
tcftib.concl44. 

6 ' ' AjmPliaiurfccundopfooedcrctconclofioncm.Jt 
quod  ini  mediatores  non  haberent  faUrium.nam  ni 
hiloihihos  repellerentur  rarioneaffcClionis  ;gl.ind. 
i^.pcn.ver.prohibitionc.ln  auth.de  tcAib.alf^at.n. 
compleriid,  proprcrquodlalx>raulr,haccna  dcca, 
iKilli  imponatur, qu(^  minus  cahte  fcgefTcrit.loan. 
And.Butrig-A  Imo.in  dcdile^orum.Scquif  Alex. 

• d.conf  t|.col.5.  Canran£.conlli8*viibproccflu.col. 
y.nu.  t i.Soc.iun. allegato.  c6f  1 a.nu.  tf  .T0I.2.  Cdln. 
conf.8i.vol. /.Ruin.conll9p.nu.5  vol.^i- 

7 Ampliatur  tertio  A t irt  mediatoris  libro^nl  ctiius 
tcAimonium  non  admirtiran  oeceiosferiprura  rcci* 
pitur , A curn  non  credatuf  voci  viux , minus  ctedii 
mortua;  ;ita  Bald.mt.Vfol.tT.vcr.lcdqaidinhmqui 
fcrfbunr  C3,lrt  quib-fcrfannn.  C-decden. 

g LimUamrmodoprincipatlstdnchdiotnonpro* 
cedcrcambiibiispaiobusconlnmcnhbusivr  tradui 
bmnesIaipti-Cltatli  A ponlfprolimirationeadregu. 
lam  Caml^eg.d.trad.dc  teftreg.85.Menoch.polt  fu 
pfa  ciratosdb  aib>fr.iud.ltb.i4^.7f.hui29. 

9 ^imoknyf^'0ftir,t  vt  runcdiAfimmcdiarorisfa* 
daf etilplenaut  ptobarioaeni  dvfef,  ^ ctfet  vnicus. 
Lanff.de  Ohan*fn  d.c.qoOniifri^cQrM/S.reftium  de* 
poftri6ncs.ftU.  1 tb-db-p^alex Inno  A hoceft  geiu 
ralc,vt  panib.  c6cordamibus  llcur  dicto  vnius,Bart. 
lnLThbop6fn^2  ftldcdor.prarfcg.^iatlin  i.i.quidi- 

* cif*commui^.$cft.ftldcvert>.bbli'.Uoc.ln&vcniens. 
ad  fi.de  idtibcCalfthtcoid'.J7  t6l.  1 . A Icq  dc  quo  vi 

pkenlifimb1)IUtfc.lib.e.  variatrolola:.  1 3 . 

:io  * AmpliatntlteuA4ohuiDfmodilimitatio,t  vrtQc 
AtbmCbmpeRaidtdr  mediatores  Kftimonium  fime, 
vt^  fettu$^AIbl^Ood.itrd.)>.  quoniam  vero.A 
tradunt  omnes,  in  (Lc.dilcAbram.Aind.c.t.Fcdcc, 
Schen'ch.lnh^t.detcftib.mf.4).  ' 

-i  1'  Limitatiir  principalisconclafto  1 f vrad* 

iflirtatnr  mcdiaibt  tliuore  marhitionij,  Socyn.iun.d* 
coor.29.ndMAvd41)&.R-a}n.<6hf.i4.nQ4.voL4. 

12  . CdtrJrioih*f  Alcx.inc6C>54.ver.pcaeteTea. 

col.t.voK^.Vhibohf.i^o.cdt.a.eod.x^.  Ckc.ccmlL 
13  3 .coi. 9 ^ ihitrdiEjWflmatfimOi  Dion.de  Pan  cis  ia 
cbhf6j.nu.i;.  .p.autr-  - 
m - ' Limitari  potdftVchio  f ptoxin»^  ad  faperio  rS  limi 
cationCfauOfedoiiilfta  confiikndo  renuit  R .ui.cita* 
toconf.74-nii>*.tift]Ui4urMeni6c.d.^nt.9a.9.a.87. 

14  C^ncrarhim't<ihdo(eA>hroiaitSdc  iuti-  conii  u, 
nu.  1 1 .voi.2.  Alcx.aik25.confMj.coLy.tlaa  tcn^nll 
150dAa.|>arJNfe|;rf  t:  /lrt3iraj>..,  .,. 

Li;  nitatur 
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1 5 Limitatur  quarto  non  proocdcrc » vbi  cxtarct  fla- 
turum difponens,  mediatori  credamr»  vt  cft  lana^ 
coflirutumlib.i.ca-.i9.fub  rubt-  de fld-adhib.pcniar. 
rcuproxenet.nam  valet  huiufmodi  flatutum  cti2  in 
vno  tantQ  proxeneta  ratione  eaidStisvtilitatis, de  ne 
ccflitatis.vt  tradit  Benue.flrac.in  crad.de  aflccuraro. 
glo.  j9.nu.4.qu3do  aut£  flarato  induci  potci>,vt  vni- 
co  tantum  leflicrcdatut  ponit  Fel.in  e. veniens  de  tc- 
fli.dc  Dod.in  c.fiipcr  co.tit.de  in  c.a.dc.proba. 

16  Liinitaturquintoifquandoaliunde  verirasaper- 
ta  haberi  n6  porcft,Corn.conr6?.vifis  fcripruris.coI. 
^.vol.i. tue  enim  inTublldium  admittitur  mediator. 
Mill  .in  reper.  in  verb.  teflis  proxeneta,  de  per  citatos 
paHypp.Marr.fmgu.6}  3.  quod  adducit  Mcnoch.d. 
conr9x.num.87. 

^7  Limitaturfexto  n6  procedere, f quando  mediator 
produccremr  in  teflem  pro  illa  partCjquxflai  Contra 
contradummam  tue  cibante  fulpicione,  quz illum 
vrgci  propter  atFcdioncm  ad  aCmm  ,quam  habac 
praefumitiir, admitteretur  pro  teflimonio  dicendo, 
Gafp.dt  Cald.ind.c.diledorum.dc  Io.  And.quos  ad- 
ducit M ili  .in  repert.  d.  ver.  teflis  proxeneta.  Corn.  d. 
conf.6^.col.  a. 

18  Limitari  fcptimofpotcft  proximi  ad  rationem  fu- 
penonsiiinitationis,quado  adusia  forti  tus  efletefle 
dum, nec  ageretur  de  cius  rcttadationc,fed  tih  de 
banda  aliqua  qualitate  adusiam  pcrfcdi,vcl  de  pro- 
bandis aliquib . quz przcciriflcntconrradum. Alex. 
conl.127.in  fi.vol.7.&Sali.in  l.nullus.  ff.de  teft.  ver. 
Icd  eoncur.dc  idem  AIcx.conf.i64.col.r.nu.s. 

19  Limitatur  odauof  procedere  cuiiclufionc,  modo 
pars^ponat  nam  non  rcpclliE  officio  iudicis.cx  q^uo 
partium  confcnfu  habilitati  potuit  Alex,  in  1.  differ- 
re.ffidc  iurc  fifci  & in  I.4  Shoc  aut  iudiciu  de  dainn. 
infcd.dc  Anto^in  c.c^i  diledus.  dcconf.  quos  refert 
Apoflil.ad  Abban  e.  ex  litetis,  in  litsra  D.dc  ttSfad. 

20  Ampliatur  hxc  limitatio ^cedere , f licet  ex  adis 
confl.aret  ludici  tefle  produdum  fiiiffc  mediatorem; 
quia  tunc  tam  ctfl  de  eo  notorii  conftet,tn  illud  no- 
torium non  relenat  ab  onere  4?ponendi  Anto  in  d.c. 
diledus, qui  dicit  fc  ita  confuiuiffe.  Se  fcquitur  Imo. 
Se  Alcx.in  d.l^.  hoc  autem  iudiciura.nu.20. 

ai  Limitatur  nono  propofiram  conclufionitnOn 
ccdcrc  in  tefle  inflrumcntaho , pto  quo  recipi  potw 
mediator,  videtur  enim  tue  receptus , Se  adhibitus  de 
cofenfu  partium.Bal.in  auth.fed  nouo  iure.in4.c0l. 
C.fi  ca.pct.Alcx,c6f.i8.in4.par.Abb.in  dx.cx.iite. 
ris.in  2.  not.de  generaliter  tcltcs  inflrumcntarij  pof- 
funt  effe  etiam  inhabiles  tanqua-.approbati  4 contra 
hcntibus.la/.jo  l.i. colum. i.ff^dc  (cr.Crauet.conf.56. 
num.  10. 

22  Limiutur  decimort  quado  produceretur  ab  extra 
neo,  glo.in  d.c.H.o.dc  teflan  6.quam  ad  hoc  adducit 
FcLiii  d.ccum  a nobis.cxtr.cod.rit.»D  fi. 

23  Limitatur  vndccim6tincrim)3icSimoniz,quadQ 
agitur  ciuilitetide cmolumcntu  exinde  non  flicrit  af 
fccucum,tcx.  eflin  c..i.de  tcfti.in  .4^  Aiibi  ^off.dc  oc$ 
M illis  io  rcpcMn  d.ver.tcflisproxcnoa.Fciin.ind.c. 
cum  a nobis.in  fi.de  teflib. 

24  Limitatur duodecimotm  probandoc6tradu  ma- 
trimonii,Carinclc-iq-tdc  vfur.  aduerte  tamen, qd 
mediator  Simonix  patutir  poenas  fimoniacorii.  Ab. 
in  c cum  fuper  nu.  3.  dcconfclft  & mediator  contra- 
das vlurari)  tenetur  ad  rcflitutioneiP  vfuraiu,in  fub- 

■*  fidium  tamen;cftinagis*commuois  opinio, vt  ex  alr 
legatis  per  mand.aid  Lap.allcgat.fi4.tn  litera  H. 

25  Liinitarurdccimotcrtiotin  crimine  repetundarfl, 
iiue,vt  dicunt, banatariar.Partsdc  Putan  trad.findic. 
in  vctb.tcflis,6tdidum  eflin  concL  B^tratarta. 

26  Limitatur  dccioioquarto  tifiuo  ad  (cmiplcni  pro- 
bationem .Soc  4UH  d .conil29.aMm-i  5 .coni,  j t .nu.  1 8 . 
fcquiiutMcnpt^  citato  conC9a.nu.85. 

27  Incomuouintumca&cit,  ^ m^cUatorno  pocc^ 


dici  teflis  omni  exceptione  naior.Corn.c5r.S  i.Wfii 
copia.adfi.vol.  3.  adducit  Rom.inconf.382.qu6a<f 
primu  confuitatiooitanicuium.verf.2.qi  & probant 
iupra  relati  in  prin-ideo no  videtur,  q*  poffil etiam  £1 
cercfemiplenam  probatione,  ad  notata  per  Dod.  in  < 
l.admonendi.ff.de  iurciur.Alcx.c6f.;x.vol.i.c6f.i9* 
col.pen.voi.4.MarCconC65.nu.3d.  cum  addudisla^ 

' te  per  Maran.in  Spec.ord.iu.par.6.adu  9>nu.  4.  & ex 
hoc  infertur,  quod  ad  mediatoris  didum  non  poccfl .. 
deferri  iuramentum  indefedum  fcmiplcnsproba- 
tionis,  vt  tradit  eci4Benintcod.dcdf.Bonoa.77..nti.  ■ 
6.&dccif6i.num.3. 

28  Conciliari  pollet  tifladdiflidium,  vt  ,pcedatlimi«. 
tatio  quoties  aliqua  prxfumptio concurruct  procov] 
pro  quo  mediator  deponitmamedeurrente  prxfum*  *. 
ptionc  tcflcs,qui  repelU  poffcntihabcnt  pro  integris,  . 
vt  dicit  GuI2lcCun.ini.  flduo  patroniiqnc  ibi  refett  , 
Alcx.nu.7.ff.de  iurciur.de  ibi  Apofli.ad  hoc  citat  eu-.. 

' d£ Alcx.inconf 56.infi.vol.2.vcl fccundoquadocd». 
airrit  .liius  teflis , et  in  dido  Angularis , nam  tunc  li- 
cet non  adiuuet  didum , operari  tamd  debet  ad  inte  * 
gradam  pcrlbnam  medutoris , ita  in  fpecic  Rui.cdC 
54.nii.6.iib.4.quem  fequitur  Mcnoch.  d.cof.82.n.86« . 
de  Beninr  d.dcc.Bon.6t.n.5.  de  vulgare cfl  apud ods^ 
teflis  habilitate  liipplcrc  alterius  impctfcfHoncm, 
Bar.dealijin  d.l.fiquisexargcntarijs.ini)'.cogentur.  i 
ff.de  cdcn.Caflr.conf  iz6.in  fi.inci.  n5  f^uendoor- 
dincin.vol.2  JParif  conf  izavol.  1 .fleut  etiam  numen 
rus  fuppict, quando  efldefbdus  inperfona,dc  non  ia 
dido  Ruin.conf.  149.nu.j7.  v0L5.de  in  conf.  1 50.  nia, 
iS.cod.volum. 

2fi  Limitatur decimoquinto, de  yltimotintclligi  dcr 
berc,put  pofuimusi  n proxeneta  A inc^atorc.fecua 

, fl  tm  effet  nuntius, fcu  mandatarius,vcl  pcrfuafot  in 
genere, vt  per  Soc.iun.alleg.cdf.  29.nu.17.  vol.2.  de{^ 
Cor.d.conf.62.in  lit.H.  vol.i.  vel  quod  cxtrinfccutn 
miniflerium  ptzflitit  in  conuocandispartib.  leutC' 
flibus,  non  tn  ipfcadum  conuentionis  perfecit,  fed 
partes  per  fc  couencrunr.  vt  pa  Bal.in  conf.469.inci* 
tria  dubia.nu-4.vol.2.qui  dicit  pioxcneti  dici,  dt  qui 
accepit  ptctiiim,de  qui  gratuito  opera  przflat,  modo 
per  cum  fiat  conucndo,de  forum,  vt  ipfe  loquitur. 

' QQ^CLVSIO  MXLt. 

I-  ARGVMENTVM. 

Qu3t  probanda  funt  ab  agente  ad  sftima-» 
tionem  melioratnentotum , &;  adim- 
penfarum  propter  ea  fadamm  dedu- 
tonein  . 

SVMMARIVM. 

I Milioramenta  qute  dicantur , 

X Melior  amentorum  diuifio . 

J MeliorammtaconJlaredtbentfUtadiUorum  aJUmatio’  * 
nem ad  imptnfartun  propUrea  faSiarum  dtduBiO" 
nem  agi pojjit . 

4 M eUor amenta prohada  funt  ab  ea  allegante,  qaiq\  in  eia 
fe  fundat . 

5.  Melior  ament  a non  prafumi,fye^ediff cilia  probatu. 

6 Melioramenta  ad  effeiiu  a/HmationiSfi)"  deduSiionit  taS 
folum  conjlare^ix  probari  debent  fed  etiam  probandum 
tJl,faiiaeJftapoJeJforeipfo , ueldomino,qut protendit 
*mp*nfa$,uelabalterOyeuiipfe  fuetejfh . 

7 Melior  amenta/aHa  effe, & a fefabia  non  folii  probandB"- 

ejl  ad  effcSlum  deduhioms-,  uerum  ttia  ex  bu  alterum  ^ 
autfctUcet  neecjfaria,  aut  utilia^on folum  uoluptario, 

8 ' Mthoramenta  utilia  ejie  fufficit  probare pojStffori  bona 

Jidei,  ut  ta  deducat  ftceupojfejffori  malf  fidet,  eut prattr 
bo(  probandum  rtiam  tji  ta  nntjiariajiuffi . ' 

sMtUoi 


Deprobationib. 

f pnisftpnMi 

4UdM£htmtm  prr  Mfimsttotum  Jtem  qwttsd  dhrMjioMf 
imhduJUtip^ffw. 

10  /■  Mtbor4imntti  fmksndis  qmamttMtu  mpntfammfM  • 
• &srwm  proksUo  t$cs  foUtm  i£/ms 

meboratwnis . 

g I fotmmproisifdsfimti/kteUdmdttf 

mrstio  rti,ftian^o  etttnjt  e^mt.xH  h^ui  melwMMmt 
ftmtnikitmimriQrAftt  MMtfMQimtlioramfnt*. 
XX^euptio  rt^ntionsi  tamf»  mtUorAmmtormftt  non  sJmit 
$Hur  in  inditpi  non  oimitunitbui  tstuphonfrtqnmn 
XtmnknrtmimUgtmm.  \ 

g)  Mti^nmtntorum dfhmatioprob»turptrUjindeponm 
ftsdt  torum  ^dort. 

X4%SHdiorsmentorumdomMsu/Hnt£tionon  ptrqutfcunq; 

$tJ}e$,Jid  ptr  srtbue£iot,iTm  urtt  pentoi . 

■5  MtUofAmtntormm domui  djiinuuio  cumptrarebitffios^ 
dr  bt^rtfptruot probando  t/if  iSa^usUtas  arcbiuHit 
Pr  arUptfki  artituUnda  t/i^  tx probanda. 

X 6 Mthoramtnta  non pofi  probari ptr  arcbittdiot,  tr  in  or- 
ia ptrnoty  ^ita  tonfiruxtrini. 

MtUoramtniorum  dfixmatiojiptr  Ujlts  non fiterif proba 
tajien  pottruaiudttttxoffidofuo. 
t^Mdtornmtntoruma^unatioJi per  ftjhs  non fuarit proba 
ta^mpotent  d tmdret  ex  ojffieio [no  p rtt  tuidentiSfub 
^tando  rf  oeuliSyOe Je  de  rnthoramentis  ir^rmando. 

19  ^SMeiioramentorum  afthnatto/jaenda  eft^undumtrm 
pn$  rt^Huuonit  rnatonfttmndum  tUuditpputi  in  quo 
fadiafmntmtUoramtnta. 

20CMti»ofamtntorumaJiimatiodtbet  fieri  non  imxta  vah 
rtmndefieptimfiliemtis  fid ofitmart dtbtm ruderat  (X 
matntti^uatxdtrxptoodi^o  vtmdipoffH. 
C/mtrarmm^.1 1. 

izi  PrmiiMfperttpitinrmptort  bomafidei,^m granato  nfii 
iuere, quando  extmuentmeUoramenta:  rtmifiime» 

21  MtHer  amenta Juptr  re  eeelfiap*ta,  vtlgUbt fidia  nSpro- 
banptrfimpittem  afierttommpr  alati , m pepuduuem 
aeeUfip, 

A nteauam  S=rdT.S^ 

damas»  videndam  prius  nobis  cft,  quz  fint  ca*  & quo 
padodiuidanti  v^clarora  Hant»quardiduri  fumus. 

I MOtoiamcnu  uaq.}  (iue  mehorationes  dicutur» 
quarandiorem  rem  rcdduiir,&  ctficiuc,  ira  r?i  aibxa, 
vtlcparari  non  pcfljnt.cx  l.g^dicitufiinfi.cum  f.lcq. 
iFaittmpen.inresciotalcsfadis.  idcmmditCaflr.  in 
conr.J77*m  i.par.vbietiamagit,quainrcdifFaanti 
vepararionibi  s.^  ird^tumcmisideni  haberuri  Bo« 
in  conclu;4^.nu.6.  Horum  verb  mdtofamcntonim 
X t naturalia»aiia  indufiriaiia, Ac  aiia ciuiha» 
iiturdcfrudibnsdtftingoit^Bart.Ae  ibi  »{.inl.ex  di- 
uev^.tf.dc  rci  vend.  «Sc  ab  Abb.  in  c.grauis.de  reftitu. 
rpoi.haDcdidfhdion£rradir  Bcrovbi  Ar  ededuf  ex- 
* ponitydcfingula mebra dccbrai inconcKvd.*  cd^rcr 
sd  iu  hiameboramciins  ca  adhibet  diAindiOtVt  alia 
liiirnecrBaria,  qiix  ii  iada  non  finr,  res  aur  pd-iiura» 
arit  deterior  Altura  Iit,  vc  vaera  adiAcia  reAccrc;  flu- 
mina auericre ; viic»  arbores  in  locum  de  monuarfi 
^<Kccrc»i.impen(cnccdrana.&ibt  not.ff.deimpcn. 
iarc&docJa^ini.pcamia.mfl.if.dc  aUm.Ac  ciba.L 
nonnulla  vrilia,qux  rnchoriUrcdduncrenitaliqua  vo 
ltiptaria,qu«fpec)Sdunraxat ornant»  non  At  augenr» 
VKviridaciaiVt cautum  cfl  i Paulo  I.  C.in  l.tmpcnfx. 
Tbi  Alc«Cdc  verb.ngn.de  i Ban  & alijsin  l.in  fundo. 
PiAc  rci  ycndA  i Dod.in  l.domos.(f.deIcg.i. 

^ Vt  aut  ad  xflimarioncmtiflofu  mciioramcnro* 
rum , Ac  adtmpcnfanimppca  fadanim  dedudionS» 
fra  propter  eadem  retentionem  quis  agere  poillc  iux 
ta  i. fi  in  arca.Ac  ibi  plene  Dod.  ftdccoQdir.indeb.&: 
].ade6.S*cx  diuetfo.ff.de  acq.rer.dom. St  plene  diftin 
guit  SaI.ml.dom6.Cdcfci  vend.Ang.Are.in$.ccr* 
ac.jniiif*dcra.diair.AcCQC.iacooCia2.Tolua.  Scin 


Conci.  MXLT-  106 

conf.86.vol.4>Con flare  debet  priurdemcIioramArit 
srg.l.dmus.pofl  prin.  quod  etiam  obferuauit  Carpha. 
qui  hoerradirin  confai;.nu.).lib.2. 

4 Probaritjuedebcnr  jfla  mcIioramentatabco,qui 
ea  allcganin  cisve  fe  fundat, luxia  1.  qui  accularc.Q 
dccdcn.  Parii.inconf^.nu.^i.vol.i  flue  agar, (itic 
excipiat»  vt  ccnfacrc  Dodo.  in  d.I.in  fundo,  ff.de  rci 

% vendic  quia  non  prxfumunrar.tSc  vidcnrureflcdif- 
flciliS  probationis,Acliquidanonis.vtconlitlcndore 
rpondic  Cur.iun.in  conii  165. nu.  10.  Ar  feq.  Ac  num.a. 
vol.a.quod  Ac  animaducnit  Beto,  in  conf)7.num.6. 
voi.x.Ac  Dominus  Buriar.inconf  i^i.col.fln.vol.a» 
ad  id  etiam  reTpcxit  Anch.Rcgicn.ln  conci.  4<  in  r. 
paf . vbi  id  fleri  debere  per  a rch  i tedos , Ac  peritos  ad- 
monet; iflud  etiam  placuit  R0I.  i Vall.incdTaS.nu. 
30.  A 3 ivol.i.Cxph.in  conii,  j t i.nu.94.vol.;.  quib. 
adhxGt  D.Caualca.dcctf  aSan add.nu.a. 

6 Superiora  ampliantur»  t vr  non  folum  conflare  de 

beardemelioramenristAc  jpforum  probaiione»vcrfl 
At  debet  »pbari,rp  fada  finr  d poflcflcMC  ipfo,  veJ  Do- 
mino, qui  praKcndicimpenfas,  vel  ab  altero,  cui  iple 
lucccffic  vc  vifum  cfl  Caflr.  conf.  ac^S.  vifo  (upralcri- 
pto  pundo.col.pen.vcr.ad  vnum  to  aduenendu.voi. 
a.in  nouis.Ac  pofl  eum  Menoc!  in  trad.  lecupcr.poff. 
rcm.i<;.nu.^A7.adquodconluiasSoc.  iun.  incOfda. 
nu.;.\*ol.i.Rc^oan.  m traddcrcb.  eccle-non  aiten. 
^.condudorcs.nu.2.fl3l.mihi420.rcfponJir  tdA  Paiu 
Cxflr.in  conlb70.fub  nu.4.vol.a.  Ac  accclBc  Cauaic. 
indccif.Fmizaocn.dcc.xS.nu.). 

Sccundoamplia , t vt  non  folbm  probddum  fit  ad 
cfflrdum  dedudionis  fada  elTe  mclioramcnca , Ac  d 
le  fada,vcrbm  etiam  ex  hts  vrrum  malit  fmfle » fcili- 
cet  auc  ncccflaria,  aur  vrilia,oon  folu  voluptaria,  ira 
ferifcrc  Bar.Ac  alit  in  d.Lin  flando,  nu.^4-  Ac  Curt.iun. 
inconCi6$.nu.i4.vol.a. 

Declaranda  cfl  hoc  procederefin  bone  fldcipof 
feflbre,<^  deducit  inclioraiDAta  necclTiria.  I.qua  ra 
tionCfin  prin.ffide  acqrer.doin.li.lcdceric  illud  infl. 
de  rcrwdiui.vt  arbitratus  cfl  Tiraq^lc  rctra.conucn  /. 
7.gl.f.nu.a.Ac4.idAancniit Bocr.md.dcc.44  Haeha 
beat  tituifl  dircdi  dominii»  liuc  vtilis,  ( xl.Colonus» 
iu  prin.ff.locati.vt  fcnpferc  DD.in  1. Sena  tus.  S.  Mar- 
cellus,ff.de  leg.  J.in  1.2.  vbf  lafatu.  1 7.  C.  dc  lu.emph. 
adidA  rndete  Rui.in  conf24-nu.iohb.  i.Pan.in  c6f. 
j7.nu.)7.lib.t.AcRoi.d  Val.in  cdfi8.nu.15.Ac  td.Ac 
lildat  it  cllecx  cdfldcicdmiJli  rcffitmioru  luppolir 
td«vt  ccnlucrc  Bello.in  cdfuS^  .nu.  1 1.  ex  l.domo$»vbi 
* crAs-ffldc  leg.  1 . Ac  Rui.in  couli  1 6 5.  in  fl.hb.4.  caili 
raelioramAta,vd  res  perierint»  leflc  Turaq.  dc  rctrac 
conuen.  b-7.gl.t.nu  10.  Ac  criS  v rilia  dcduccrcdocAt 
Bart.  Ac  oesiu  d.I.in  fundo  Bello,  d.confds  nu^r/.Ac 
Boer.d.dcc-44-fcamdumdcdacationcsBar.itid.l.jn 
fundo.  Sccusm  malx  fidei  poflcllbre,  cui  qtx>  ad  dc- 
dodionA  impcnlirum  no  iulficit  probare  vtilia  mc- 
iioramcn(a,qn6dcducit  per^fliniat  oiiAl.doinum, 
tn  fl.C.dc  rei  vcnd.fcd  Ibiu  detrahit tc  iiB  perempta, 
vrp(acuitLorio.ml.frudus,ver.impca.\til,tf.dcrcg. 
iu.fed  dc^  probate  ncccflana  fuiflc.vc  ipfe  At  dedu- 
car,d.l.domum,vbt  i^D.  vtetiam  viliim  cfl  Alc.in  d> 
J.impcnfx»nu.  3.ff.de  verb.lig.Ac  idem  concludir  Bar. 
d.  1.  m fundo,  vbi  dcclatat  cua  quid  Hiris  fli  iu  bonx 
fldei  poflcliotci  pi;inctpio,Ac  ex  poflinalx»5c  quid  c 
confla  in  eo » qut  foit  malx  i principio.  & poflea  bo- 
nxidc  quib.oJimib A dc co,  qui dubitar,  Ac  de  deten* 
torCfAc  colono  videas copionOjine,  diflaemcm  Mc 
noeb.  d.  semcd.tj.  qui  exadiillmA, omnia  expiicar, 
ca<f  t diligcntcrconlidcrabis,  vt  io  materia  probatio* 
nis  Itdrc  pc^is , quAdo  tibi  firprobida  nccclOus,  liuc 
vtilicasmdioramcntorum . 

Declaratur  autem  f quod  di^um  cfl  non  flilHcere 
probare  volunaria  fuifle  melioramema»  procedere, 
quo  ad  deduaioncm  per  xihmarion  A,lccus  per  abc4 
hooA  iabOQxflda  pofldiorc , V(  colligitur  cx  d.  l.iu 
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fiindoA^?!  Bar.df  claMtj&  1 .pro  voIi)ptarij$.ffdcrm« 
pen/.ia  rcsdotis  tadis.cadcm  cxplidat  Alc.d;l.imp6 
fe.iiu.p.  quoiTiodq  malae  fidei  poficfibr  etiam  no  de 
trahat>rvin  facUi.sfitrcpar3<io,conl'ulasfiat.  ind.l.in 
■fondo.&Mcnoc.lococitato.nu.54j. 

IO.  Ampliatur  tcrtio>vi  his  probandis  tmclioramctis 
requiratur  non  folum  piobario  quantitatis  impenfa- 
xum  faiftaru  > verum  ce  ipfius  meliorationis,  ve  dicat 
nedum  q>  impenlarum  ^,vcru  £t  & in  quo  meliora 
tarcsfttpp impcnihm, fic  tcftaturN^f.in  trad.de 
pign.in4.mcmb.s.par.nu.i  I. qui  nos  idcirco  moncr, 
vtin  probando  concludamus  tam  circa  quantitati 
irapcnlae , qua  m meliorationis , remf eo  prctioliorc 
clTe propter impefaSiquam  antea  foret,  vtibipcrcG, 


addneir tc2.gl.&  DoCt.in  d.Uin  fundo.  • t 


IX  Amplia  quart6,vt  noniblu  f prob5da  fint  mclio- 
ramcnra,(cd  ctdcterioratioccitqn  eucnifictcafus,  vt 
js  qui  meliorationes  pr?tcndit,rem  deteri oraflet an  • 
tcfada  mclioramcnta.tunc  enim  ad  hoc,vrattddan 
tur  moUoramcma , debet  ctia  haberi  ratio  deteriora- 
tionis,&  eiusjcfiiinatiofieri.vtcbpcnfcturcu  lucro, 
& quodiiipcrcft  pro  mclioramcnto  habeatur,  etiam 
• 11  iiiclioratio,&dctcnoratiO  Client  in  diucrlls  rebus, 
vt  declarat Bar.in  l.fi  ncgoria.ff.de ncgD  geft.&  pro- 
bat Cbr.iun.d.cGnfi.i6s.nu.i4-p.ir.z. 

j2  E.sltae  conduUone,tfpincIioramcnta  fint  pro- 
bandaimlortur,q>  in  iudicijs  non  adniittcntibu.*:  exee 
ptionem  irquitcmcmahiorein  indaginem, noil  ad- 
mittatur cxceprioictciitionis  cauia  mclioramcnto- 
iu:n,vt  conthlrucftd  Caffr.conf.Birt.lib.i.  & d-cbli- 
adS.co.libin  nouis.de  quo  videas  .M  enoc.d.rcm.  i j. 
nu.56S.qnr  adducit  contrariS  ihiam  loquetes . Cum 
igicconftitcritfada  efle  meliora  menta  a poffefibre, 
vuirariq;4a.C9fudtduclianis,ericprobanda  quatitas 
mdior.trionis,qua-pcrcffimarioncin  probatur. 

ij(l  Acffimatiotauihmoi  mclioramcntorfiprobabi 
UT  per  teffes  deponentes  de  coru  valorc,q>X.tmpof- 
Icnt  vemii  homini  l'cicnri,&inrelligcnti conditione 
& qualitate  rei , vi.df  genera  liter  in  teffibus  probare 
volentibus  aiffimationem  alicuiusrcr,  vthabcmusd 
Bar.in  l.noiiintdljgituf.S.diuifratrcs.iF.  dciur.  fifei 
bea  gUinJkarortiScaufa  Capimus.  if;vlt.ff.dcdo.cau. 
mot.itbc  tdeuvaff  ciaicre  Ang.be.  Imo.in  l.prcri.trcru. 
tf.ad  legi  fili:  di  JDod.  ini.  i.b.  fi hsrcs praecepto fun- 
do.&c  ibi,laCnu.9.ff.ad  Trcb.de  in  hac  hypothefi  no- 
ilra  tc^^ondit  Cut.iun.in  ali^.conl'.  i65.nu.1  S-&  de 
probatione  val oris  rei  habetur  pleriiflimi per  Fcl. in 
c.cum  caufai  t1  a.  de  tcffib.  & a nobis  explicabitur  in 
conciuf.valor.  quo  ex  loco  potens  j qu«  ad  meliorai 
tionera  pertinent  quo  ad  valorem  excerpere . • 

14  - Declaratur  qidi^umcff  xlUmatiouS  tbauc  mc- 
lioramcnfQrum,&  aedificiorO  per  teffes  ptobari,nori 
abfblute  pcedcrcin  quibufeunq:  teffibus,  fcd  requi* 
ri  tolles  archicedos,5c  iri  arte  pcritos>probat  tcx.in  §. 
q>autcm,dcibi  glunauthcn.dcnonalicn.  de  ideoin 
probandis  mclioramcntisaedificijnon  fuffteit,  quod 
teffes  fiiumagiffriivcnim  requiritur, quod  fintarcht 
tolt:i/.nd  b<ic>  ve  dicantur  legitimi  arffunatores,  iuxta 
fententiam  Spccnr.ticfitifli.dt  ihtaefle.  circa  ff.  cui 
accedit  Cur.iumd.cor1ri65.nu.20. 

15  Ampliat  hoc  adeo  verum  cflivt  vtarticulanda,& 
probanda  (it  hyiufmodi  qualitas,alioqui  non  erede* 
rcturconim  difto,  licet  dicerent  fcefle  peritos,  cum- 
non  futiiciat  fabros  elTc, aut  opifices,  nifi  fint  archite 
d^aui  m arto  periti;  ita  in  hac  fadi  fpccie  confiiluc' 
jc  Arct.cof.8j.col.pcni dt  Cur.iun.d.  ifof  idjmu.  10.1 
de  in  vniuarfura  qualitas  requifita  ia  te ftc  debet  pro- 
bari,authotefiart  .in  l.dc  xtate.  ff.de  minor,  vt  & do- 
cuere Dodin  c.propofuifti.cxtr.  de  proba.de  lo.Pct. 
Anch.ihliiis  familiarib.99*concl.47-nu.ii.in  i.par. 

16  Limitat  modo  in  hismagiffris  f de  architcdis,qui 
conffruxere  mclioraiucnra,iIlis  enim  tanq  teffibus 
de  tadopcopaodcpojiciujibus^ebs^aut  laiulc  vel 


• dedecore  digni  forti  cflent  iudicandi»non  eft  credea  ^ ■ 
dum',vtconluItumcftaCur.iun.d.conf.i65.niim,ar. 
adducit  Bur.in  c.ciim  ^ nobis.cxtr.de  refti.de  in  c.cQ 
. ex  literis  de  ibi'Dodo.dc  rranfad.adidcm  tclpondicM' 
Alex.conf,76.  voi.2.dcinc5f i4i.nu.9*vol.L(Cuaiijs  ’ 
addudis  i Io.  Anch.d-concl.47.in  fi. . 

1 7 Secundo  huiufmodi  melioramcntoru  f cffiinatiotc 
fi  no  fiieri t probata  per  teffes,  fieri  poterit  d mdicocx 
officio luoj  iuxra  dodr.Bar.inl-fiqicx  ParophiU-fE  ' 
dclcg:2.  cuius  Xenteritii  confirmat  Marian-Soc.HiA^i 
jn  conf62.nu,8.  vol.  t.&hoc  modo  tei  valor  ptbhaii 
potcri  ,vtnor.pcrAng.ind.l.  pretia  rcrii.ff.adl.fi»lc. 

de  per  Bar.in  l.vinum.iF.ficcrvpct.  ; . rj. 

18  ’ Tertio  et  probari  poterit  fex  codemmet  officio 
per  rei  cutdenriafubijciendo  rem  oculis, ac  fe  de  ine{.t 
lioramcntis  informando  iuxta  l.fi  ruptionc.ff.fin.re-  • 
gund.fic  vifum  eff  Cur.iun.ind.conf.65.nu.22.  \ 


Dcclanndum  nue  cff,qi  didnm  cfffim.de  mclio- 
atione,  faciendi  effe  illam  cfti- 


ipralnciTomm  txftimationc, 
mationem  fccundhm  ipsrcftitutionis  tei, non  fecun  . I 
dum  illud  tempus,  in  quofada  funtmclioramcnta. 


vtlentit  Bar.in  lxfoinos.ft'.dclcg.i.vbiCaftr.Ang.dc- ; 


Alex,  de  In(.  qui  hanc  * communem  opinionem  effe 
tcff aniur : in  c.andC*  defcenfum  eff  imam  d Boer.  cdC  ' , 
44.num.i2.Cor.conf.i58.col.vlt.vol.j.Alb.indH;ln 
fundo.Rui.conf.?8.jnfi:li.i.dcconCir7.nu.iJi.j.dc 
conf.t6?.nu.6,fi.4.Capic.dccif9?-infin.Rol.d  Val.  i 
conf.28.nu.14.de  conf..^ojiu.6.&aNcgufd.4.mem. 
nu.  i6.vcr.6.cond.  Verumtn  cum  id  non  fine  aliq[iia 
dubitatione noq  procedat,  de  diffindione  indigeam 
ad  hoc  tibi  critadetindus  Mcnoch.  qui  iftud  ^regie 
enuclcar.d.rcmed.  1 5.QU.557.BuFfquoquevideasde 
clarantem  hanc  cbem  opinionem  in  conf.7  r.  na.aza 
20  Declarat  fccud6,vt  pdida'xftimario  f debeat  fic-. . ; 
ri  non  iuxta  valorem  xdificij  conliftcnris,fcd  effima 
ri  debeat  rudera,^  matcrics,quxex  dirupto xdificib te 
* vendi  poflct;vt  hanc  effe  m.agts  ' comrau.ppip.didc 
i3ero.concl.96.poft  nu.4.vcrl'.fi  vero  fcudum.-gi.a 
Contra  t tn  rndit  Ba  l.in  materia  fcudali.  in  e.  i.fT. 


zt 


vafalius.in  eit.hic  finic  lex.  de  in  auth.  excipitur,  pqff 
nu.x.C.dc  bon.quxlib.de  haiYcopinion€c0fcxquid^ 
rCm . de  quod  in  iudicido  eam  fcquerCtur dicit  Clar* 
Ub.4.rcritcn.$.feudum.concl.88.  vcr.fcd  quaero.  , 
22  Quahdo  aut  fnidusf  percepti  in  emptore  bonaefi- 
dci,?c  ingrauato  refti  tuere  extenuent mclioratn&a». 
con  fulas  B eer.in  d.deciC44-nu.  1 5.  vfquc  ad  nu.z  }.  / 
Verumtn  anrequa  hinc  degrediamur,  tlludfbpcr.^ 
pondijlocoadifcicraus:  g;  mclioramcta  huiirtraodi. 
zj  pno  probant  fup  rccccleliaftica,vcl  alibi  fada,  neo 
ab  illo  petete  autcius,aut  horii  per  fimpliefe  aflertio- 
ne  ptxlati  in  prxiudidu  ecclcfi?,fed  aliunde  p le^ 
masrf>bationcs  veniuhtprobanda.vtprofitcndolai 
plir  Bal.in  l.iubcmus.inprin.circafiiC.dcfacrofantti 
ecclef.de  couUiltusrndirRui.  in  conf.1f7inu.7u:um 
ftq.W.  < .g>  de  aflcucrauit  Abb.in  c.fixie  prxfcri-..vbi  cc 
Ecly.nu.i  i.  veri',  generaliter  autcm.idcm  voloicCU« 
inconf.48'j.nu.4.  de  6.vol.  j.dc  Anch,  RcgicnxoncU 
52.DU.IO.&  I i. in  z.parr.nccabiffistcccfl'(tD.Cdun£e' 
indcc.28.nu.z.dedcci.46.hu.i52..  •- 


tft 
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A R G V M E N 'T  V M.'  ' 

Quo  padp  probetur  memoriam  non  extart;^ 


in  contranum. 


SVMMARIVM. 

1 Memoriam  non  extan  in  contrarium  ettm  agitor  dtprs 
finptiom,velpoJMione probari Ptr  t*Jksr& (ptiddtpQ‘  \ 
wtdtbtarn^ia^m^  ’ ' 


Mttm- 


ne  probationib^  ■ 

Cwifsrtum^u^, 

5 MtmoTiMmntMixiiTi pTth^iAmp9rt9n*ti^mi fit 

t*titdwt6rmm^4. 

6 Mtmot$^montxtsrtproitm-id$vm ptrt^sdifoaemtu 

d9Vtfit,^4trtUfU0di(tMdMt. 

7 Mmttdnmtxurtproiurtdikertptritfi^sdgponittiJf 

pv^!ka  fama : fwafifim^iitir 

dktr*t  nmwqoam  Audiuiffi  conuanam. 

8 Mtmonam  non  txtan  probari  dtkirt ptr  ttiUi  dtpotiet 

dt  tommumaptatomt  C/taaeormmt^uit^irtfimtUitr 
fatttam  hmufiftods  rnbab*rt^vtijitr*  poUnrutMom 
vtmUfamatotmipbfmh, 

p ProbMi9atbrwaitua^vm9itmfjxtartipi>tior€fintga> 
Uaa  pmbattom^nem9r4am  $Km  extart. 

lOtSMtmorUm  vrtart  ptfitpnMnptrJcrtpUtram, 

\if^mnr)nrY\  nonextace  id  c5rrarium, 

X tqn«jliccragiiurda4>^ 

icriptionci  vc)  poflclTionCtaltovc  CimU)«  probatpa 
ieftc$  dcponciucstg»  iempcr  vidciut  ita  c(1«fiSc  nun^ 
viderunt, vcl  audiuaunt  contrarium»  ^ ^c6is  fU^Jc 
iemp  hicrit  opinioi  Cf  hc  fuent  rp  pon  cxrcto6cra- 
hti vel  initii  racmona,uadocct  gio.otUanc.  t .in  ver. 
memona  dcprgdirin6.cuiuskn(ciiam  tuiHicquuti 
^o.And.d(  Ant.dcBm.ini;.quidpcrno- 
iulc>col  4 ck  veib.  iigiu^dc  idcni  yf  %*«ii>4iic.A]cx.in 
edt^  I !4>.coi^(ub  uu. liLvcr.prxterca  bic  alt<)iio  irrO' 
do,vol.x.pcr  Ui  41  b«rcr.lt^e  prob^  per  du^rJIial.in 
lu.b.kc  Labeo^id  H.tf.dc  aq.  pluere,  p nor.  in  dx^ic 
p^ct.m  per  BaU  lo  LconuciutciilaiivCaleepUl 

&dc.atqjlnniMnc.veoicnsnn.7»dc  vctb.lig.ad  idd 
dcciditCapic.m  dcc.  loi.in  ci  Ti;pinirana>id  eciam 
ioiiir  Hercu). in  trac.de proboit. nega  nu.4xi.&:  Pap. 
in  tua  pra.in  tbr.  in  ad  contel.  vcrl,tjmiitu>xquadu* 
dusou.  ip.verl.  f!4btinliiu^ruicni)(iaeri.vbijnqutc 

3 (cOes deponere  debue  i riiUu  hodiC  viociciq  vidc* 
rit  vcluti  leiuitute  tfnpom,dc  «.onduui.Jc  nimqtiaini 
vidilTc.vci  audmtfleaiiquoaquidiceKt  (‘cvididcyvci 
audiuiOc  a maror;bu>  ipUni  Icruitutc  tmponi,  vcl  c6 
Ibtuitvei  abaiiisaudmiiic»qui  vidilfcm.  vclaudiuir* 
IcntA  lciciopcraudmiUeamaioiib.dM;i,6cc.ic  ibi. 
luccumc  aduocans , <ic  procucatonb.  quo  pado  libi 
caueredabeam  prol'or<nandtsniuiis,  hoc  ptcrca  IC' 
quuiiiur  io-dc  Pia.m  i.viuib-no.  i.iU;  aquxdu. lib  1 1 . 
<Joepol4i)tTac.dcicr.vrl>prardx.i9nu.v01d.mLC£ 
l77XoM.vcri.  prxrciea.ciii.vciu  ellct  C.itl4.  m^lu. 
Bnr.rit4ic^rutt.i.iub>i.u)  S.a.uu.s.  cunilcq  je  intic. 
deitbreilcfcS.a  in  ti.v€rri>cct  diuitu  &:  Lk>-  13<0(x,  vt 
pMohcd.tkc.iia.de  Ant!Ai>gdib.;.c6(to.dcc.i7}. 
^ quidc  noiuiu  lunv  1 vpis  ir^ditx.Pa^il.mconCi  t x. 
nu.xa.vol.i.iiuid.pap.uicOvj.  »91.111  ti.dt  coci. 337. 
Ale.incom.»b.coi.5*ver.iici:obd.c(  liifidcrciuriVo^. 
5.dcincoiit'.)77Cul.4-vol.(>.Cpni.iii  cohro(5S.col.ft. 
ver Jieei  eiiaijs  probat,  vol.4-Oau.de  amiq  r(p.par. 
4.vcrauarcna  lita  liogiiiaii&.nu.iS.  Stgin  cof.TO.na 
>9.Spcc.in  ttt.de  piub.vcr.v  K.quucntur  vlqfad  d.S.  dc 
aliiiquoscongau  Parillin  couhX7.nu  p7.vo].i. 

Pruno  aiupha  concluiioni  c6  vl'q.  procedere  ,vt 

1 probatio  hums  negarmx  t memoni  liuon  extare  jper 
lchp(ura,non  valeat, iuxu  ituam  Alcx.indxont.i6. 
C0I.J  .ver.conhrmohoc.vol  .^pcr  doct.lo.And.in  d. 
c.dc  pixTcri  p.  in  d.Cic  retere  Crau.  de  annq.tcp.parr.4. 
vextanaicria  1 Aa.nu.  39.  & Baib.  in  rrad.de  prxfcup. 
par.).ptmxoDci.6.nu.2).dc  tcquiiuiGcmiaaudx.r» 
cpl^xitca  b.dc  prxlcn^. 

4 Huic  ta contraria  Uiiatpocdcfcndicx  iis, que  feri 
p(it  Hcrcula.  m luo  trad.  de  proban.nega.num.  167. 
quo  injclco  inter  altos  modos  atganqam  probandi 
iUttineominemorar,  paiofpcdioncfDldipturX)  ex 
dodr.Bar.tn  hvit.Ode  rcb.cicd.  qui  tlhid  l^ti  exe- 
piodcmonUrat.iiludcnim  non  cBciaduin  probatur 
^crioipcdioiic  ccili , laqi^  dlckgato  ouUamciuio 
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repcrir,dc  de  no  folmionecollcdc  : idcni,^o(e(  ipfe 
Bar.md.l.vlr.excmpIoplandficH,vcfcilicerprobic 
Qon  Ibluifll'  ex  mlpcdiooc  libri,  m qtto  collec^x  no- 
rabanuir.  quem  Icqutrm  Bald.in  I.  nuii  iultum.C.dc 
cdcn.de  alii,quosrch;ir  IptcHcrcuUndarad.  de  pro 
ba.ncgar.nu.i  67.cum  Icq.vlqttc  ad  nu.  1 74. 

Pumo  vcliai  limites  * & imciliga^proccdcrchanc 

5 conclu(ion$,f  li  rct^<.s  fuerim  ta  Ics , qui  veri  G m i I i ter 
podim  habo;cnotitiain"4.cco,q)dcponum,  vtli  fue- 
rint minimiAn^uijsaanoruqumquagima  quaiuor 
lixus  autciutfi  miucHisauatis,  vr  amhor  c(i  Gemi,  iii 
e i.col.4.vcrf  fed  qu^rit  Lapus.deprxlcrip.in  6.  qug 
rcmiiriuc  refert  etiam  Balb.ui  luo  irad.de prarlcri  pr. 
pac.;.pfin.  concL  d.fUL2  7.  a J idem  rd  pondere  PaiHi 
in  conl'z7.nu.p7.vol.  t.d(  Biirlan  couf  i 7.1111. ) 1 .vol. 
l.id£docetMtl.in  lUorepcr.in  vcrficUisad  prob^ii* 
dum  mcmoriam;ubivoiuir,q*  vdrajrcmanrc47.  .in 
nos,quo  redis  audite  incepit  illa,  qux  dcpoiik»  fiKric 
doli  capax  i id  poOicuio  coitlirmauerc  Bci  t.in  fuo 
trad.de  gabcl.i.parnuin.rn.vbi  Voluit  lelicsdcbcre 
maiorcsclfe quadraginta  annis  ..Rcbutf.  in  trad.de 
deuia^tond.i  j.nu  9V^  Cilla,in eonfs4.nu.5t. 

6 Sccuhdoiimica  ,deinteUigctconclu(jondvcram 
c0c»dummodobuiulinodi  tolbrs deponant  per  qua* 
dragima  annosde  vihi,  de  de  reliquo  audiru,  vt  inqt 
Lap.  in  e.  auditis,  de  prxicnp.  quem  refeit  icquciulo 
M lUti  luo  rcpcit.in  veri,  teltisad  prob  aduni  memo- 
ria nu^'Ba  ldai.ia  allegat,  ixauiu.!. de  Bert.inco.fia' 
daMcg  ibel.  i.par.nu'28. 

7 Tertid  pcHerisliii»arc,5c  imclljgcre,  t vt  locu  ha 
bcaiconchiicdicsdcponam  Hc  coi^mtone,acpu 
blica  vocc>5c  fama  non  exiaic  mcinori.-iin ; fccus  li 
limpliutcf  dicerent  niuiquani  vidille,vd  audiuilfe 
coiutanufiicfbrinat  Arei.inc.licetcx  quadam  ,col. 
r.vctf  tu  auri  aducrtc,  dctclH.de  coi. a.  vcr.&  adiier- 
tc  dicit  glidlupct  allcg.in  e.  1 . de  prarlcr.  iii6.  tenend  j, 

* quxquidcm  *c6itcrcUapprobata^itacoiilu!ucre 
Rapha.Cuma.»nconf«77.Vifolibello,  col.i.vciUei 
iccunduA  AIcx.iu  ebuli  1 /6  coi.  6.  vol. 2.  vr  et  dirC* 
roit  Capic.incadcdcci.  5c  placuit  Baliii 

luo  rraa.de  pradcr.par.).prm.concl.d.liib  nu.24.  • 

S bubiiiuuabishauc  iimitarionit  ^ imelhgcsfa(& 
ccrc/ite(lc$deponant  de  comrnoni  opinione,  de  fa* 
ui)  Coeum  I qui  vcniiniilirericioiam  huiuftnodi  rei 
habucmm*vciicire  potuaum  i necrcquirnur,  9 de- 
ponant de  communi  opinionc,dc  Ihma  cotms  popu*' 
ii;ita  cenlikt  Aiir.de  Bur.in  d.oi|Utti  poc  noiiale^  ver. 
aductccdumi.de  verb.lign.  vbt  UtiiHmc.  idem  voluic 
bpc.io  tic.de  probat.  vcifvlr.qumstur.&refcnBalb. 
dcprxlcnp^vbiliipri.nu.eA  ^ 

p Quarto  Inmutdc  intcUigcconduGoikf  locd  /ibi 
vuKlicaic  ■ G ex  parte  auucrla  non  effer  probatu  me* 
monam  excare»f(xus  (i  probaifcr;  quia  tunc  illa  pro- 
batio athcpiaciux  incmoriamkilieaexracc,  polior 
elice  probatione  uegaiiuar.v t leniit  gU  vJr.in  d.c.  t . de 
pixlcrip.cui  acccdubpcc.cii.dcfroba.3i.4a;ol.d.ver. 
quid  G tc(lcs,pccgioling.dc  vil^in  l.dicm  ptotenc, 
^.li  piurc$,inglamagna.tf.dcaYbiMudic.>Scicquitur 
Fraiic.in  d.c.z.cir.  pra:Rrp.in  6.rcfcrc  Icquendo 
Balb.in  dara(^.pnticr.par.s.pcin.  concl.6.nu.i7. 

10  Ampluhaoclmmarioiian,fvccovlq;pcoecdaC* 
cp  per  Iccipcuram  poiiir  piobau  huiulmtxli  adinna* 
tuiaimcmonam  icilicccexcarc,^  non  potcG  ticri  de 
negauua,  venuperprobautmusin  t.amplui.  iiaob- 
ictuauerc  lo.  Aod.Gcinia.de  francii.in  d.c  1 . de  piX' 
Icrip.quodfequutt  lunt  Alex.  iQ€oaf.7s.  coi. j.verlt 
fecundo  pbtcG  relpondcn,  vol.4.  Curt.iuci.in  copG. 
a 74Col.8.Balb.in  alleg.tra^  de  pixfcnp.vbi  lup.  de 
Crauan  trad.tic  anciq.tcmp.  par.4-verf  maccaa  Gib 
aum.4> 

Cxtcrabucfpcdamia  docebimus  to  cbcluGoai* 
busobliuio>Prxlcupuo»de  Xanpus. 

' COiY- 


lofephi  Mafcardi 
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A RGVMENTVM. 

Quibus  in  cafibus  pracfumatur  quis  menda- 
cium dicere, & in  quibus  non. 

SVMMARIVM. 

l Mendaciumquidjit.  * ' 

2,  Mtndjeium  committi  non  folum  non  dicendo  veritatem^ 
ftd  etiam  illam  tacendo, 

^'CMendactum  non prafuml, 

4 Mendacitprafumptio  eo  magis  excluditur  quo  da  digniO' 

ri,tX  honefiion  perfona  agitur. 

5 Mendactuni dicere fjctU prafumitur  poUictns  maria,  iX 

montes, vtfirtur. 

C Mendax prafumitur  contra  mendacem  agms. 

7 t^endax  in  tno  in  omnibus  prafumitur  mendax. 

S Isnts  damnum p.tjjiertds debere dilponentejlatuto,‘periu' 
ri  abdi  d.tmnum pajji iur amento  non  ejje  credendum. 

9 -.Teflii  in  ^>no  verus, in  aliofalfus,inommbutpraJumitur 
' 'fallfst.Qsiod amplia, vtnu.io. 

10  Aiendacitim  in  omnibus-dicere  non  folum  prajiemiturfi- 
. mtlmendax,Jed  contra  ipfumorstnr  etiam  non  modica 

fulficio  circa  alta  genera  malortsm. 

1 r.  y'  ^ f.dax fcmel  e^  inprateritS,,  ir  tn futurum  mendatiH 

J:xijSeprafumitar,Contra.nu.i}.Conal.nu.  14. 

j n F 1 11  m fign.fica- 

‘ CIVI  ixi  j,o  VOCIS cumintcntio 

refaiicndi.vtvcrbisvtar  Accur.inl.dcitaic,S.fi  cu 

'cinc;)jn  vcrbOjmcndacij.fF.dcinrerrog.  a€t.  vtcfttra- 

2 fl-.tiuii  nccrnti'  catio,zi.q.2.q> committitur fnon 
Ibliim  non  dicendo  veritatem, icd  ct  illa  tacendo, vt 
^)flcMiirgl.inc.ncqui5,z2.q.2.&  in  c.primjamycad.ca 

cum  fit  dcpencrc  majorum,  nunqpnfumit: 
t ■.•milqtuUi;  enim  regulariter  bonus  pnelumitur,  vt 
v n fs  in  locis  proba  t,vt  in  c.dudu,& inc.vlt.de  pra 
iumvM.in  c.  1 .vcr.cxtimar.de  i'cruri.&  in  l.cu  pater, S. 
ro«o,tf  dc  ieg.it.i.licccnfuit  Crauc.in  coni'.  6o.nu./. 
idtm  probauit  Alc.  in  trad.prafump.  in  j.rcg.pruin. 
i.iSt  in  reg.  i.prxfuinp.S.cum  limilib. 

4 Conclulioncm  hanc  ampliabis  eo  magis  fefle  vc 
nm  qiiodc digniori,  & honciliori agitur  pcrlbna, 
quartiulio  modo  pratlumiiur  mendacium  proferre, 
vt  rcf.  bndit  Soc.iun.in  conf.46.ou.  16.  voL  i.<5c  corto 
borntirex  iis,quxlatetradQt  Do6i.&  przcipue  Fcl. 
in  c.  iuper  his,  de  accuf. 

5 Plinio  limitanda  eft.vtnoliabcatlocumt  in  illo, 
qui  maria, & montes, vtvul^df,poliicctur:nam  illi 
nulla  fidcscAadhibcnda,cum  facili  mendacium  di 
cere  prxfumatunita  inquit  tcx.iunfba  gl.  vbi  (t  Bart. 
in  l.non  omnes  dcfcnorcs,rf.dcrc  milita. 

6 Secundo  i imita  non  procedere  in  aliquo,tqui  age 
ret  contra  aliquem  mendacem,  nam  iplcagcns  men 
dacium dicere  prxfuinitur, cum  mendax  praiilimat 
quiscontra  mcndace,vtconftatcxallcgatispcrCon 
tar.contra  Zenamin  i.confcff.&idcoconfirinannq 
habcmurinKfoilicitanonc,  vbi  prateipue  Bart.Cdc 
dona.ante  nupt.&  in  l.qui  fidem,  ff.de  tranfadJ;. 

f Terrio.Iitnitatur,  qn  f quis  in  vnomendacium  di- 

xit,nam  in  omnibus  ctiatn  mendax  przfumitur,arg. 
not.in  l.vlt.ff.dcrci  vcnd.&inauth.  contra  qui  pro- 
priam,C.dc  non  num.pcc.huc  itC  pertinet  reg-fcmcl 
malustdcrcg.iur.m  6.  ide  aflcrucre  Parif.conl.90.nu. 
29.voli.CaA.conr.i4o.col.2.ucrf.lupcrtcrtioqua;lL- 
to.Marfil.in  iing.74.inc.tu  habcst^ulain,&  Alc.in 
cra^.pr9L'rumpt.inrcg.t  .ptxfump.7.cfi  ibi  addudf  is. 

S Hmc  vnu  memoria  dignu  colligo,  t fi  lege  mu- 
nicipali caucat , ut  cius  lacramcto  illati  damni  fides 
habeat,  qui damnu  perpcfluscA,  & alicui  dainnO  Iit 
illatum, quondam  pciuauciic  t cius  uuc  i\uo  no 


crc^tur,fcd  aliter debeatprobare, 5 pcrfacramentfl  • 
de  luo  damno, ita  grauitcr,&dodlcla:ipfirIo.  And. 
in  addi.ad  Spcc.in  tir.de  fcAcjT.  1 . in  addi  jncip.allc-  * 
gatPy.giitclariusdicitBarb.inc.pcrnjas,pcrgl.ibb 
defimo.per tcx.&  gl.in c.pamuli.aa.q.t.quc conrcx.  "S 
vna  cum  gl.ailcgauir  idem  Bar.in  tradi,  cnar.  in  z.q. 
fui  tradi,  col.p.verf.  quarto  limita.hocidc  probaf  cx 
Bai.didlo  in  auth.dt  qni  iurat,  Cdc  bon.aiir.iud.  pofi 
ubi  per  illum  rex.  concludit  illu  ,qui  rclcuatus  tuiti 
fatildationc  periuratoriam  cautione,. amirrerepri'- 
uilcgium,fi  lemcl  prsAiteritiuratoriam  cautionem: 
quod  etiam  voluit  Rom. in  !•>  coi.  p.ucrfqmd  autS 
u debens  cauerc,  Alfblanat.  6c  tradunt  feribentes  in  1. 
i./.quoddiximusitF.fiquiscautio.  v 

Aliud  eximium  pronuciatum  cx  fupcrioribuseli* 

9 cio,q»teAismvnoverus,tinaJiofalfus,inomnibu»  : 
plumatur falfusiita  Icnfcre  Bar.Bal.  & ali)  feribentes 
in  l.fi  ex  falfis,C.dc  tranfadl.idc  Bal.in  1.  certi  condi- 
dio, S.qih, ff.fi ccr.pct.coJ.pcn.fi: in  cap.i.in i.col.de  : 
confti.inc.cu  adeo,col.i.dc  referi.  Abb.incy4n  fin. 
dc  fide  inllr.Card.in  elem.  i.in  fi.de  tcAi.gl.  in  c.fi  ad 
fcriptaras,diA.9.atq;iplc  Bal.in  l.vJr.in4.conrr.  Cdc 
cdid.diui  Adr.tol.&in  l.z.C.de  fidcicoin.iib.de  inL 
i.S.fiqslimplicitcr,  ff.dcucrb.  lig.  vbi  etiam  Ang.de 

* Imo.in  vlt.col.dr  hanc ' coem  opin.teAat  Marfil  in 
fing.76.quom  locb  adducit  quand.^  limitatione  iial 
dc  elegante  ad  hoc,  vihmdi  tcAisfallusnourcpcila. 
tura  tcAimomo.dc  illiin  paric,inqua  ucru  dixit,  ere* 

* dat.ex cprfein ergo pronunciato*  c5itcr rccepmfc- 
quitur.VMcAi,qui  alidsperhibuitfalfum  tcAimoniu» 

10  dc  quo  in  c.tcfiiinomu,dc  tcAi.  non  ctedat,  f nec  fii- 
cit  indiciu,ncdum  ad  tortut3,fed  nec  ad  intbrmandS 
inquifiiione.ita  conlulimFulg.in  couf  17  conii. 
107.&  Dcc.in  cof.  iSp.quos  rcfcrr,dc  ftKjmtur  Alc.ia 
uaci:.pfuinp.reg.2.pra:lum.  io.nu.2.ubi  lubiungit  hu- 
iufinodididu  et  procedere  in  fociocnniinis,q  alids 
facitindiciuadcaptura,dcadinformandainqui(itio  . 
ne.de  in  aiiquib.calib.dc  ad  tortura,  ut  hr  per  Ang.de 
Arim.in  trad.malcf.Ang.in  uerffama  publica,  coi. 

5.  i'cd  fi  fuerit  repertus  tciiiel  mcndaxdc  petiurus,  illi 
nbcredif  ad  talia  prolequenda,  eu  deficiat  fundm  te 
Aimonij.qj  cA  lidcsipla,  d.c.tcUiinoniu,dcc.ficuf,dc 
tcAi.  9>  ptx  exteris  multa  dicit  obfcniatiooc  dignu. 

1 1 Primo  ampha  tertiam  limitatione, frp  nedum  m£ 
dax  femei,  mcndaciumin  omnibus  dicere  prxfuma- 
tur,fcd contra  ipfumonturetnon  modica fufpicio 
circa  alia  genera  malorum, propter  magnam  conno^ 
xitatcm,quam  habcnrintu  fc  vitia,  ut  probatur  criS 
afortioriinc.  figens  Angloru,diAin.  5d.ubiexuna 
fpccie  delicii  paterni  prxliimuntur  fili)  afiinespiuri* 
bu6,dr  diucrlis  delicis. 

Secundo  amplia  prxdi^ara  rcrciam  HmitarionA 

1 2 1 ut  non  folum  procedat  quo  ad  futurum,  fcd  etiam 
quo  adprxtcritum,ut  mendax  fcmcl,dcin  prxtcrirn, 
dc  in  fiituru  prxliiinimr  mendacium  dixific,  dc  di£hi 
rus. ut  adid  arg.lunt  ca,qux  habCtur  in  §.  ult.in  auth. 
dc  teAib.  ubi  mdua  fbrnicatrix  pracfumitutidefcciflc 
marito  uiucntc,dcl.2.qui,C.deadulr.  huc  tCdirqnod 
no.CaAr.iucoiil.io;.&  Alb.intcr.par.Aat.q.jz-ciiin 
alijs  concordibus, ut peraliquos  rcccntiorcs  inl.dc 
qinb.ff.dcquaA.de  Marf.ind.fing.74. 

1}  Contra  hanc  ampl^tioneflcnfit  Iac.de  Bclui.itt 
fua  quadU  difputatto.  q pofuit  in  l.omniinodo,  C>  de 
inof.tcA.ubi  AJb.  c3  ad  ucrbu  refert , id€uoluit  Ale. 
in  l.ult.C.dc  q.dc  hxc  opinio  confirmat  cx  eo,  q>  no- 
luere Abb.lino.io.de  Ana.ctibi  lati  Fd.  in  c.fratc^ 
nitatisKlc  haer.du  rcncnr,q>  licit  Notarius  fuerit  con- 
deninanis,quod  confcccnt  inArumemQ  falfuin,noa 
ideo  extera  prius  facla  prxfumcnda  fint  falla. 

14  Sed  has  dUsefionest  tollere  poterimus,  Ii  dicemus 
priore  opinionem  ucr2  cffcad  prxiumptioncm  tih, 
qux oritur  contra  fcmcl  mendacem,  et  quo  ad  prxte 
i poftwoim  ; quo  ad  pt^ationou  plcn^ 

ptouc 


Deprobntionib: 

prout  fcipTum  melius  deebrit  icIUtnc  Ale  in  itaA. 
pr*fump.r^».pia:li)mp.7.vai;qu4no  inicJlige. 

e o fi  e L V s / o juxuni. 

ARGVMENTVM. 

Quando  faciat , tcI  non  faciat  mendacium 
indiciam  ad  torturam. 

sv  M M AR  I V M. 

3  MrwiiMthimfatfrtrmiichtmsdtortairdm, 
Contrar.n,i.&'  ^.ConeiiiM.tut.^^.ir^ 

7 MfndMimm  mne puittHdiah  *d  tortmNua , eu  da$a/uit 
ecpM  tpfmt  imJtey  Jin  menducy  fto  tum  ttrmmo  eipe- 
UtrtuUiUudpurg*mdMm,Qu^imt{itge,vl  ir«.8. 

IVACllUctCI  U Ul  turamprobantBw.ini. 
fi.lf.de  q.Rom.in  c61i8.Ang.de  Arcr.intraft.malcf. 
ID vcr.fama  publica, «n  ly  car.vcKnonoqucro, Paris 
de  Puc-iD  trad.find.in  car.p6.in  vic.col.de  in  car.  105 . 
in  i.dc  J.col.&in car.i07.coI.i.anrcfi.  Martin ling. 
lof.in  fi.  vbi  dictefe  hocpra^icafic » du  erat  Capira* 
ncusVaUsLnganhfa€irl.vnius.^.tc<ics>fi.dcq.  Pur. 
d.tradl.col.i.verfvifodciud-cir.ai.Ancha.colIisS. 
Bof  in  fua  pradt.cri.in  rir.de  indic..sc  colid.aiue  torr. 
rm.)6.Mari.ind.l.fi.po0pnn>n  verf.vitcri(i6,Bar.hic* 
iiu.6.fF.det].fit  inefifert.  y i.n.^.Ffanc.  Brun.inluo 
trac.deindi.&  torr.m  i.q.t.par.n.ill.  Fei.inc.lircras, 
cof.i.de  pn^cr.iSr  opimond  m prat^ica  obicrua- 
ri  leAatParisde  PuMnd.(borra:tcar.44i.pofi  nu.a. 
qu{refcrr>&  fcqtii  rrGram.cofil.f.mi.f.3t  ad  hocCe 
eicat  Bar.in  liKHrac.de q.Ck:  Luc-de  Pen.K>l.quotie$, 
C.dc  dignir.  lib.  1 a.  & cocm  hanc  parte  diat  Noucl. 
infiio  rra^addefenram.car.i^.pofi  nu.|. 

3 Contrarium  ttnvoluir  And.  dellerqutobnimti 
aurhoriiarem  EaangeUfia in  rcgnoappcllari  loltcua 
cfti  nof^Jnconfii.rcgni,lrdamna  clindcfiina.quS 
referr  Gram.in  d.conl.T-na.f  4ib  illa  recedcn>lo»dc  in 
voro  ^onu.if.iilu  approbado,quo  iii  iocodicit  hoc 
Etfiiiffe  demente  Bart.in  d.i.fio.  licer  in  contrarium 
^ *c6ifcr  interprctcfurrauontbosibipercum.prout 
£t  bene  anima  duerrir  Put.in  d.car»44  i.pod  num.d.& 
cademincf  fnla  fijit  lui.  Clar.in  fiu  pca^.  crm>.tib.5. 
q.ii.nu.?p.^ciplcmctGram.d.vofoA  nu.atrcftamc 
* hanc cOe*coamiunan  opinionem,  prout Ct  earq  di 
XitPraC)  Caere.  fo.p$.nu.i  19.&  luI.Clar.ind.hb.di- 
censt  rp  li  cfler  iudex,  nili  alaid  adminiculum  c6cur* 
reret  ex  Iblo  mendacio  non  ponettt  qud  ad  totturip 
nam  hoc  putat  runus  in  hac  v'nneraic  opimonQ , in 
ejua  en  diar  hoccllerehnqucndu  arbitrio  iudidscfi 
hdcraia  qualitate  pcrfona;«d(  rciduperqua  eli  mida« 
ciuifeu  vanario^an  Icilicct  Iit  talis,mqua  vcrifimili* 
rcrpolTii  cadere  obliuio,  6c.  an  circa  liiblUnrialia  ne* 
gOfH^anmcOiincntilecorrcxicni  tuncralis  varia 
tiodiccrctur  potius  errtcndacio,  quem  mendacium. 

Quaeoia  videntur  facere  ad  limitanoncm  4 ponit 
Marilad  prima  opmionc»  tenentem  p^nicndacium 
qu£  torqueri  dcberciin  conl-S  .nu.67.cum  l^.quo  in 

3 Iocodicit primaopiruoncin  non  prOccdcre,t  qn  mg 
daciuraedct  circaaliquod.quod  Sx.  li  vere,  tjuiscon* 
fcfiu8cna,nontniliipizmdica0etrvtpuu  liqnisin* 
terrogatus^an  Ic  reperitta  calii  m locoaliquariX9,3c 
negat fc  imcrfiuilccum  vere  intcrlticricptuoc  enim 
non  ideo  elltorqucndus;naKpcrirefcic.iluin  loco 
aiicuiusrixc^impLiciroliioii  cfi  de  gciurcmalorii, 
vel  probibitu.tp  idem  Marl^coinprobat  perdoclnnS 
lac.Butr.io  l.l^cus,  ft'.de  iolam.  vbidicir,^fi  atiqs 

4 t cl(  mcusafiinisaliquaafiinirate»qu«nota,  de  ma* 
nifcllanon  repelleret  eu  a te/hmonio  p«ome,fim 
la  cim  dcpoliuoac  didfta£aiutd  Mgadet  mentien' 
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do,  rioi)  tn  pa  hocciusdi^u  annutlaiur , q>  it  fcnlic 
Ang.inconf.i94.infi.a.col.lai.mI.licx  tallis, in  vlt. 
cot.Cdc  tranfacdcidcMarl.inrcpct.l.h.Cdcprob. 
dar.45.Alcx.conf  fH-  col.i.  voi.).  facium  dida  pec 
Fcf.in  c.lupa  literis, in  a.col. de  rclcripc.vcrf  primo 
cuclulis,dc  no-per  eunde  tn  c in  nollra,  111  coi.  i6.cir* 
ea  pnn.  catic.ad  quaradd . optimi  di^a  Ro.  incOf. 
^d9.in  pcn.col.antc  fi.de  in  arg.  facit  eexr.  in  c.dudu» 
in  vcr.conndcrantcs»dcpralH‘n.in^.vbi dicit  vataci* 

5  tumirastalicuuisqualiratistquacxpreiranihilomi* 
nut  priiiccps]itcrasconccQ'ifl'cr,non  vitiat  litcras. 

Secundolimita primam opinion£,vt  non  habeat 

0 locfiqnquis  ncgalTct  fin  fua  rnfioncca  «dequibus 
in  inquifirionc,  Ci  li  erat  deinde  probarum  contrariu 
eius>^  ncgauit,  n3  tunc  nullo  inovlo  pot  torqueri,  cfi 
inquifitioide  rn (io  in  criminalibus  habeatur  loco  li“ 
tiscontefiacionis  inciuilibus,dt  licuc  conuciuusin 
ciuili  > (p  ponfidci  rem  rnci.fi  negat  talem  re  polVidc* 
felhcm  contellando  de  dtcendo.negonarr.ira, prout 
narrantur,n6incidirmpaeoa.|.ii.ff.d[^rei  vcn.  prone 
dixit  Bar.in  l.fidubitcnmin  $.ira  demu,tfdc  fidciulT. 
laf.in  b.omniuin,col.ao.in  fi. lnfij.dead.Io.de  Imo. 

I n d.Ui  dubi(etnr,d(  I .ii a demu,  de  in  I . led  hoc  ira,  fi. 
de  re  iud.Marl.late  in  fing.242.  ira  negando  cometa 
in  inquifirionc  contra  iplum  formata  uon  incidit  in 
aliquam  poeaam  fiatuum  negitibusma  determinat . 
Marf  in  alicg.  luoconf.5 1 .nu.70. 

7 Teitiq  limita  pum.im  opiniondf  habere  locum 
frniaris  leruandis , \idcitcct  d.ira  copia  ipfitis  indicii* 
Icu  mendacii,  reqcuin  termino  competenti  .idillud 
pare  iiidutn, ira  idem  Maifin  d.conf  5 t.mi.7 1 • 

8 QnodinreUigc,t  li  talis  copia  pcratursibiplbrct^ 
ita  Alcx.dcNcuo  in  cufSd.DU.4.quc  refert  de  leqmc 

* Clar.in  liia  prad.cnm.in  !l.fi.q.49.nu.4.  de  de  ‘ com- 
muni tcfiaturAlb.ini. vnius.  b.cognirutu.  nu.). fi.de 
quxliquem  refert  Iafconlii75.co!.fin.vcrfa.ailcgd. 

* lib.  1 .de de  * communi  tefiatur cti2 Noucl.  in  crael.ad 
dcfen(am,fbi.89dn  pninis  verbis, de  ita  intcliigcndu 
dTcs^dicii  limiari  ^fi(it.dc  indir.nu.74.  cfi  ibi  per  . 
cum  late  addiiclis,telUtur  idem  Clar.d.  l>.ti  q.  64.au. 
&8.prout  iplciiicr  Bofi.d.  loco  im.79.  Icipfum  dccla* 
rat  lUxuClar.intclhgentiam.  vbi  tenet  ludiccm  irre 
qniliram  nontenen  per  feofierre,  aut  dare  copi.im 

* indiciorum  ante  ronuram,  de  de  communi  * opimo* 
oe  tcfiaiur , ac  ita  praei icari  dicit , quidquid  voluerit 
Barb4ncOiif47.car.3.col.i.vcrr.prxtcrea. 

£0  V e LV  S ! o MXLV. 

ARGVMENTVM. 

Statuti  (i)cns  ambigua,  quomodo  dicatur 
certa . 

S  V M M A R I V M. 

1 JUtutitaeerU  tjjiprpfumitur,^  dseiiur, 
qud  bafltnus  iatcrprttatkwfutrtt  txplKdt4x 

1 ImnprfUitmUj^h  vim  Itgii  habet.  * 

i InUrpntAtio prajiripH  dttitur  Ugii  Hxtui* 

4 InUrprttaiio  vtr-i fu»)Umf  a pHtnJieonfuetudim. 

5 Joterpretatioiiiiquitmd9ii$t€onfu*tudo^aHdumtJeyttia 

Ji  opui fit  fiatuti  fHfba  improprturt. 

6 Mtm  ambiguaJiatutivtpertnttTpretatiommpcfiit  deeU 

rart,  ructjit  tfi , tlia  tuterprttuuo  habuerit  Uxmutprr 
deetirmum,cr  faltem  bu  txeeuta fuerit.  , 

7 StJtiUa  it.t  debere  interpretartiVi  nequeant  d/apiente  iure 

reprehende. 

I % y| ambi^fiaturiteacetta  cdcpfumi!, 

1 1 j ^ dicitur,qux hadenus  fucrinmcrprc 
uuonc  expUeatadu  ftacuic  Paolus  1.  C.  in  1.  fi  de  in* 

terpre- 


1 


V 


lofephi  Mafcardi 


tcrprcMtionc.fF.dc  ll.opdma  enim  inqtiflci  cftlcgu 
interpres  co/uctudo.  Et  ideo  fi  dcintcrprerarionclc' 
gisquxratur,in  primis  infpicicndQ  crit,quoiurcciui- 
tas  retro  in  hmoi  cafib.  vfafucrit>liocct  aliorcfpofo 
coHrmauit  idS  Pau.in.l.minime»  & Callifbatus,  ini. 
na  Impcrator.fF  coquoru  fnlam  pofteriorcslegu  in- 
terpretes probauerc,  vt  Albanan  conf.27.nu.  lo.g»  & 

i ea  tone  patct.nam  interpretatio  habet  vim  flcgiSjVt 
obfcruantfcrib.  in  clc.cziui.§.itc  ordo»  vbi  przcipui 
Card.de  vcr.fig.6c  in  d.l.minimc)&  in  d.l.nam  Impe 
tator.  fFdcU.iun.l.dcquib.  fFcod.cumctiaintcrpcc> 

3  tatio prcfcriptafdicaturlcgiscextuSjitainquitBar.in 
l.cx  hociurc.fFdciuft.&  iucol.j.adfi.&  interpreta 
' 4.  tiovcratfnmatur^  forcnficonfuctudinc,vtc6(ul2- 
dotcfiaturDcc.incdf  1 i.nu.p.quod  CtfenfitParifia 
cof?  t.nu.p7.&  loo.vol.i.atq.  Alcx.inc6f22aja.4.1. 
7.1dcm  roboratur  ex  e. eu  dilectis  de  cofbc.&autho- 
mate  Are.in  conf  1 59-in  Soc.  in  conf 269.vctf 
nono  cdprobatur.col.vlt  quo  in  loco  ex  mente  Ant. 
a Bnr.  in  d.c.  eu  dile^uscofuluit flandum  efieinter- 

5 prctationi,tquam  dedit  cofuetudo,  eria  fi  opus  efler 
verba  flatuti  impropriarc , nam  inquit  Bal.  in  e.  r.  de 
fcu.fi.cul.non  amit.  in  prin.vcrain  interpretationem 
a pradica  > & a communi  obreruanti}  fumi;  prout 
etiam  voluit  Dcc.in  d.confi.  1 1. 

Intelligc  tamen  huiufmodi  mentis  fiatuti  ambi- 

6 ouitatcmt  non  ex  vnica  interpretatione  declarati 
dlaq;  fcquuta  flatim  mentem  prius  ambiguam, certa 
deinde  apparere,  namq;  ncceflc  cft,  vt  talis  interpre- 
tatio locu  habuerit  pcc  decennium, & fa Item  bis  cxc 
cuta  fucrit,vt  queat  declarare  ftatutum,&  pro  mente 
jftatuti  haberi, ita  inquittcx.vnacum  glo.ind.Umpc 
tator, & indl.de  qnibus,in  vcr.inucteiata,5c  apparet 
ex  authoritatibus  llipra  citaris,  in  quibus  omnibus 
locis  D D.  loqiiQtur  de  interpretatione  certa  per  lon- 
gum tempus, & per  conluctudincm,  & de  interpreta- 
tione prarferipra,  prout  videre  cft . 

In  hac  vero  flaturorum  interpretatione  optime, 

7 -f  idq;  fipiiriinc,dum  de  iurc tcfpodit,  admonere  c6- 
fucucrat  Bald.infuis  cofilijs,  vtfcilicct  qui  interpre- 
tatur flatuta, debeant  ita  interpretari,  vt  nequant  a fa 
piente  lutc  reprehendi , motus  ex  contcx.l.  Saluius 
Arifl.ft-dclcg.prsft.m.cuiusadmonitionem  nonim- 
probauir,  fed  probauit,  nec  fcmcl , fcd  f«pc  ac  fepius 
Cor.in  filis  confilijs,  & in  primis  in  conf.44.  V0I.4.  & 
incouf.85,vol.i.&Soc,iun.inconf.7d.nu.xo.vol.2. 

CO^CLVSIO  , 

ARGVMENTVM/ 

Conie^uris  malam  mentem  probari, 8c(]iu3B 
fint  illae. 

$ 

SVMMARIVM.  • 

I MtnUm  malim  txystfii  , qtuein  anima  conftJluHtprO' 

pterta  non  pojji  direiio probari . 

X Tejies  depontntes  ajjirmattue  dt  mtnU  mala  nuUi  reddun- 

tur  t inquam fujptlh . 

3 Mtm  mala  conieiiurisprobatur . 

4 MtmmalipTitfumituTtxtQy  quod  quis  arma g*r at 

proft  rat  verba  crudelitatem prafeferentia . 

5 Mtm  mala prpfumitur  txappoJUiompaflorum,^  iura- 

mentorum  snfolitorumininjlrumento. 

6 Mentem  malam  quisgerereprafitmitur  ex prfctdentibus, 

jhbfequtntwus  malis  verbss  spjsus . 

7 Lingua  cor  tfi  Impcrator.t^  mtm  ejl  radix  verborum^iy 

J^b  ftanttaprifna . 

8 MeniU  noflra  nullum  maius  efi  ttjlmomstm,  quam  qua- 

litas  txprejfaverborum, 

p Lingua  ^Itordif prato. 


loMensmalaex 

tem  arguente  probatur, 

1 1 Per  exteriora  interiora percipi^  tfeognofii . 

1 2 Meru  malaprobatur,  qstanao  quisfa^  iOa  ,qBaJusitdt 

fuogtneremala. 

1 3 Malus  aninms  maleficus  aJ^JUntisprafipuitur. 

t RA  p f-i  Q cum  ex  eis fit,qaeftnfu  corpo. 
* t U ^ ris  percipi  n6  poffimt , fcd  in  InreJlgC- 
tia  confiflat,&  ideo  diredo  probati  non  pofTir.l.z  C, 
qui  refla .fac.pofdc  Car.in  conf  56.col.vlt.imotcftcs 

2 deponeres  faffirmatiuc  de  maJamctcalicnius.vide- 
rentur potius iudicarc , quam  deponere, &deinceps  t 
jedderentur  nulli  tanqua  fufpe^i » prout  in  fimili  ia* . 
quitBar.in  l.qui  tcftamcnto.S.vlti.C.dcdolo.&ifit 
apud  Celfum.inprin  .fF.de  do.exccp.idcirco  ea  c6ie- 

5  OTrisf  probari potefthocidStradut  lac-  Bui.&  Bal. 
in  l.mau.C.q»  mct.cau.&ipfemct  Bald.  in  l.i.  col.j. 
C.dcfcr.fiig.ad  idem  rcfpoderc  Alcx.in  cdC^z^iCoI. 
pen.de  in  cofi.  1 40.C0L2.  vdl.2.Caft,c6fiuf2.col.2.atq{ 
Marfi.in  c^f  cri.4-nu.26.  de  idem  in  cofi.  2i.nu.i  iJc 

4 i6.vbi  ex  co,f  5»  arma  gcrcbat,&  ex  prolatione  qoo- 
rundani  verborum  crudelitatem  prcfcfcrcnuu,ptout 
ipfc  affert  ibi  exemplum  in  quodam,qui  exclamauit 
carne, ait, malQ  animu  comprehedi , ad  quod  allegat 
Bal.in  e.  I .de  pactc.in  vf  ftu.  eu  ali|s ibi  p« cum  ad- 
ducis,iniicq,‘fpc£lac.quod  coafuiuitSoc4unjnc6f 

5 77.nu.4d.vol.  1 .vbi  ex  eo,  t y qu  is  quatdam  pa Aa,  de 
iufa  infblira, de  dimifla  interponeda  curauit  ac  niinu 
caute  ,pccHit  inquoda  inflFo,  ipfius  mala  mite  coij* 
ei,  ac  pliiini  decidit,  allegans  ,pfe  tex.in  1.  fi  quis  fiib 
c5d6nc.ff.de cddi.Infl.  vbi  et  glo.  Bal.de  Ang-  idem 
Bal.in  l.et.col.  i.vci.hoc  modo.  C.dc  cxccurei  iud.  & 
in.c.i.col.2.vcr.dcc6cludo.dcfcu.da.inuicc  l.cdmif. 
hocidccdficinnturcx  lmo.in  & ad noflram.de  empt 
& vcn.Soc.in  c6f  22.C01. 5 .lib.a.quod  quidJ  ctia  fua. 
det tex. in  l.qui  tcflih,  de  l.cu  tacimm,cu  i bi  no.ff.de 
proba.&  hanc  cande  fniam  fccutuscflC^pol.intrac. 
de  fi mul.  corrac8.de  p.pfum.  de  id£  volucre  Bar.  in  L 
ncmopotefl.vcr-quero,anrcnuciatio«xcepdonis.ff 
de Icg.  i -Zab.  de  Io.  de  lmo.in  d.  e.  ad  noflri de  cmp. 
& vcn.Bar.in  fimili  in  conf  i o8.de  in  l.vlt.$.idC  que- 
fiuir.ff.dccond.indcb.de  in  l.doli./.diuerfum.de  no- 

ua.Alcx.incof  ipo.nu.8.vol.7.Soc.jnc6fi29.nu.68. 

vol.  i.dc  Cor.in  c6f.91.vcr.tn  ex  inditij,  voLi.  de  huc 
perrmee  rcx.in  l.fi  ventri.  §.  vlt.  de  priui.  cred.  fiein  l. 
pofl contrarium  eu  ibi  no.pcrBart.de  DD.ff.de don,. 
de  in  l.non  omnc$.$.a  Barbaris,  ff.de re,mUitar. 

6 Procrea  probatur  mala  mens  f alicuius  ex  pcctWti 
bus.de  liiblcquetib  malis  verbis  ipfius,  qui  enim  ma- 
la verba  loquitur, bonu  alum  hfc  nooptzfumitmita 
c61uiuit  Mar.itid.conf  2t.nu.i6.pcrl.Labco.§>i(lcm 
Tubcro.ff.de  liipcl.lcg.vbiqsprf  furaitea  dicerc,qD^ 
hetin  alo, cuifnTa:c6ucnitqadixit  Bal.in  c.  midatu 
de  refer. pofl  prin-vbi  air,qd  lingdat  fibcot  imperatot 

7 fdc m&siadixvcrbotu,deeiusfubflitia,prima,dccoc 
bcatlingui  ficut  mancipiu  fUb  fiia  iunfdiclione,vo- 
ccsqi  fine  notae  caru,  q in  alo  fune  pafTionu  «allegans 
Ari.de  tcx.ind.§.idcmTubcro.deipfcmctBal.iniob. 

8 ext.de  tcflib4ixit,  qtnullucflmaiustmcntisnoffne 
tcflimonium;qu3  qualitas  expreffi  vciboru,  pcr.tex. 
in  d.§.idcTubcro,de  adducit,qd  vulgo  dicitutdot^e 
ic,&  cognolcam  te,  de  idS  dicit  l.gcncralitetin  prip. 
C.dc  n6  n.pcc.de  in  c.  t.in  fi.de  c6t.  inter  me, de  dom. 
de  pof.fcu.nd  ide  recondit  Ang.confi.  179.col.4da 
fi.Hinc  £t  Barb.I  c.oipotes  Dcu^ixjl.zule  accuf.  dfce- 

9 bat  lingua  | elle  praccond  cocdi^uc  fpe^c  £t,qd  vo 
luit  glo.in  l.Iulianus./.gd  fitlatita.  ff.  ex  qmbxaiMa 
pofca.de  arg.tcx.in l.filouus plurio, in  fi.  ff.de leg.i. 
huc  itidi  referenda  func,quc  tradidere  Ber04).S4.nu. 

Aicx.cof  5 5-nu-i.vol.5.de  c6fi.7.nu.3-vol-2,Cu4n 
epein  fi.de  dcconiug.de  arg.rcx.inl.hxtcdcs.$,&d 
dcUaotam.ff^ic  tclU,dc  ia  lvi^4ciuRU0fii<&  ini- 

«um 
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' irt  hi.ff.dc  rriif.in  prin.l.rcgula,§.fi  qs,  ff.dc  iu.  & fac. 
ign.Bar.in d.i.vlr.ff.dc  ha.i.inft.  & in d.l.  cu  hi.«5c  ini. 
ambitipla.coI.antcpcn.ff.de  dccrct.  ab  ord.facicn. 

10  Ad  tjscc ^ba  i mala  mens  f cx  aliquo  adu  exterius 
c6mi(1b  mala  mcnrd  arguctC)&  pnelcfcrcntCi  dequo 
Ccipua  cxtatfa<iifpcsin  l.is.g  cutclo.Cadl.Cor.de 
Sica.&  facifit  no.in  I.Diuus,fT.co.&  in  1.  pnti  lcgc,C. 
dchis.q  adcccl.confiig.iSc  inl.qiiirquis.C.ad  Icg.lul. 
inaielf.&  in  l.fi  quis  non  dic^  C.de  cpilc.  Sc  clcr.hoc 
idS  probat  vulgata  regula  >qux  h.abcc  > pcc  exteriora 
finteriora  perci  pi,&  cognofei,  dequa  in  §.pauonu. 
lnll.de rei.diui.&  in  1.11  tri.§.z.ft'.  dexdil.cdic.  & in  I. 
rcptchcndcnda.C.dc  inftit.&  fublli.lub  cond.lac.idc 
voluit  Cor.in  confpi  .verl.tanicn  ex  inditi;s,  vol.  1 . 

2 3 Huc  accedit, q>  Qtia  polllt  probari  mala  :ncns,t  qri 
aliquis  facit  ilia  .quxfunt  de  luo  genere  mala  , nam 
omne  malum  factu  praue  prsefumit  a^fi  > vr  ad  hoc 
extar  c6rex.cu  ibi  no.in  e.  i.de  prxlum.^  in  1.  i.C.ad 
l.Cor.deSica.&  in  l.fi  non  conuicii.C.de  iniii.idc  vo 
luit  Anch.conf4f:.nu.2.Marf.conf.crim.4.nu.j.qui 
ad  hoc  citat  et  Bal.in  c.dcut  nobis,  in  d.cxt.  de  re  iu. 
&Bar.inl.Aurclius.§.idcqiix(iuit,  flf.dclib.lcg.  DD. 
inclc.i.dc  hom.  Alex.cohf24.voI. i.  cui  concinit,  q> 
dicitCcph.  in  c6f.76.lib. i.n.78.vbi  ex  eo,  q»  quisallt- 
13  Itit  malcdciotdcprchcndiiur  malus  animus  illius, 
cum  per  hoc  opem  ferre  malctacicnu  dicatur , quod 
eftdegcncrcpr  hibitomm.hocumcn  dic,&  intclli 
gc,vtibi  per  cum, 6c  per  ibidem  citatos. 

CO^CLJ^SJO  ^VIXLVII. 

A R G V M E N T V M. 

Ex  quibus  probatur  mens  alicuius  tacita.  '' 

SVMMARIVM. 

I MiHt  tacita alicuiuf  probatur  ex  ip^us  verbis  antea,  %ftl 
‘ pofita probatis.  Contrar.nu.1. 

5 >Verba  fecundum  proferetis  qualitatem funt  intelii^enJa, 

4 Mens  tacita  ex  natura  a(ius,qsftpnrn probat, & »«.5 . 

6 ' Verba  intellig:  debtrt feeundssm perjonp  conditionem, qua 

cum  quis  loquitur. 

7 Epifeopo fi  t^e  inter di£li  concedaturlicentia  celtbradijn. 

■ • tedipitur  in  ponti ficalthus,femrsdum  quaUt^teepifcopi. 

8 tacita alieusHS probat  ex  ipfius  loquendi, iy  facien- 

■^*^i  eonfutiudine.  ? 

5 -CoTKefixofaila  ab  ccclejia  fecundum  confuetudirse  teelefia 

• 'Concedentis  inteliigitur  fa£la. 

I o Cdnfue  t sido  v it  ima  cjt  attendenda. 

1 1 Mens  tacita  alicuius  probatur tx  eofuetudine  religionis, 
0'  in  qua  quid  aihtm  ertt. 

12  tSHens  tacisa  probaturex  condiiiionc,^  qualitatepfrjb- 

• ifa,inquain  verba  fuerintprolata. 

Xi^dMens  tacita  probatur, velex  praeedenUrvtltxfubfequ^ 

■ fivieinafcnptur.r.  . 

i 4.  Hirtdis  infiitutio probatur  ex  ipfa  prafatione  tefiatoris 
in  tejUmento  pc^a. 

I ens  tacita  probatur  tx  legis  prpfumptione,qup  non  ex 
‘ prtjfam  mentem  exprimit,^  declarat. 

16  Donatio  rtuoeai  ob  Juptrucmintiam  liberorum  legis prp 
fumptiont.  Et quQtfiudprocedat,rcnsifJiuc th,nu.ij . 

1 8 Mens  tacita  probatur  ex prefentia,iy  tacetur  ni  tate  alicu- 
. iusJEt  in  quibus sdloctan habeat, me.  is). 

20  Mentis  tacitp prffuuipuotits,^ probationes  omnes prout 
nientts  tx  conuSJuris  tunc  cejfant , quando  ex  quouis 
aliquo  figm  mens  expreja  appareret.  , 

I I Exprejfum  facit  cejpire  tacitum. 

X X Comeilurts  non  opus  t fircum fthnus  in  claris. 

\A  o tacita  alicuius c.v  multis  dignolcitiv, 
AvA W 11  a 3^  pj.Q  exprefla  probatur. 

X Etprimocxiplmst  verbisantea,  vcipollea  prola- 

-tis,vtaitgl.inl.i.il.cum,qui.ff.dccoltmcc.6c  ad  hoc 
faduscftcotcx.datus.T  l.hrdcspala,  S.lcd  <Sc  li  nota, 
fF.dctcft.&  apettius et loquiftcx.inl.fi fcruusplunu. 
§.  vlt  ff.de  icg.  1 * ad  idc  icktcdus  cft  c6tcx.i  l.  vl  t.ftldc 


hcr.inft.l.cu  hi, in  prin.ff.de  trafac.  l.rcgula.§.  fiqs.fF' 
de  in.«5c  fac.ign.&  l.Titia.§.idc  rudit,fr  dc  vcib.  obi! 
hoc  idc  fenfere  Alc.I  C0I.3  5-n.  i .vol.  j.  Bar.in  d.l.vit. 
tf.de  hcr.Tft.&l  d.l. cu  hi,5cr  l-ambitiofa.  I anrep.col."' 
ff  de  dcc.ab ord.fac.Bal.i  i.coft.&  prooc. C.&  Card. 
in  c.pcn.in  fi.de  clcr.coiugvdc  A Ic.in  cofy.n.  3 vol.2: 

1 ^ Limita.vrqnt  verba  aliud  foiiarcr,&fignilic.n!cc 
qmcnsipfa  cx  alioquouisapparcnsindicarcr.tuc  n5 
Verbis mc‘S, Icd  menti  verboru fignificarioaccomo* 
dcE.ira  htinus  ex  tcx.in  l.li  qsfiliu.Cdc  lib.ptc.lioc 

idc  multxalixcoprobat  leges,  vrl./.jr,  condon.ff.de 

adim.Icg.l.in  c6d.ff.de  c6dY&  dcm.l.fcd,&  fi  poflef- 
fbri.§.lcd,&  fircru.ft'.deiareiu.l.2.§,fcd,  & fiib.CJc 
cofl.pcc.l.inlumma.ff.dcw  iud.I.^mirtcdo.in  prin. 
ff.de  iu.dot.l.cu  qO.in  fi. C.de  leg.l.  cfl  proponerer. ff 

dclcg.2.1.fidcic6miflhri.a.§.ucfiqs.ff.delc.5.l.cuvi- 
ru.C.dcfidcic.l.qrii.indignu.I.rcflrii.vbi  BaUCdcrc- 
fta.l.3.dciu.dclib.l.lcd,&  CcKijs, if.fi fundu5.dcphc. 
cmp.no.in  I. vitale codi.ob  turp.ca.l.  vIr.C. q res pig. 
obl.pof.gI.inibladirus.C.dc  fidcinfhoc  idc  tradide- 
re Ant.dc  But.Ic.noui.de  iud.Iino.71. tyf.de  h^r.inff. 
Alc.II.ntibi.ff.licer.pcr.l.i.&ibi  Bal.C.pliis  vale.gx 
agit.ad  idc  rpcdac.l.vlt.I  ri.ff.m.id.iftudq,r6nc  demo 

j ftro.  na  verba  t fiii  firoferentis  qualitate  intclligi  de- 
bet,ita  inquit  Dcc.in  l.quotics,  C.qn.  n6pctcnr.  par- 
nu.9-  p tcx.in  l.cx  f'allb.5.  fi  qs  rogatus.  ft'.ad  Trcb.  vc 
& ccliiit  Bal.in  c.cu  \ enjircnr.dc  eo, qui  mir.in  pof. 

4 Probat  deinde  mes  tacita  f ex  natura  aftus , quem 
aliquis gcrit,ccnfcf.n.‘illud  velle  facere, 9 elfcxnatii 
ra,&  qualitateadus illius, arg.l.cfi  qd,ff‘.liccr.pe.vbi 
Dcc.nu.4.ncc  alio  tendunt, qdicit  Bar.in  1.  cu  ftipuia. 

j tus, tf.de vcr.ob.&  io  perlxpe vcrb.aimproprianf,tvt 
accomodent  adui,&  menti  proferentis, q percipicuc 
cx  fubicd.i  mataia,vt  ait  Dcc.in  l.fi  doaationcs.nu. 
4.Cdc  coli. Bar.in  1. 1 ,§.ncc  caft.col.4.  vcrf.circa  lih, 
dc  tcffib.ff.de  coll.bon.Cor.conf, 8 i,col.3.1ib.i.iffud 
quoq,  adiuuarca,q  dicit  idem  Dec.  in  J.&militfb.C. 

dc  tcfta.milir.  nmn.3.  vbiait,  conditionem  pcrlonx, 

6 tquacuquisloquifinducac  probatione  mentis  lo- 
qucntis,cu  verba  debeant  intclligi  Icciindu  coditio- 
ne  palbnc.in  q confert  fcrmojad^q»  eff  tc.x.in  I.fcd,& 
filufccpir.  S.fed  & fi  pcrlbnas,  ff.  dc  iudi.  &;  iffudidc 
probat  cx  no  per  Bal.in  i.cx  militari,  lf.de  tcffa.mili. 

7 vbi  infert,  9 fi  tpc  interdidi  f Epo  concedatur  licen- 
tia celebrandi  intclligi  in  Pomiricaiib.  fni  qiialit.itc 
Epi,cui  illatronicoucnir  tcx.in  l.plenu.§.  rqmf:js.ff., 
dc  vlu,&  hab.&  tcx.in  l.icd,&  fi  qiud.^.  i .ff.de  viufr. 
cadcfcrctr.adutfeUnc.camqcol.i2.dcrclc.  And.  . 
Sicu.inconf  j.  col.z.li.t.cr  inconfit7.col.3.  creonfi. 

3 J.col  .4.  ciuldc  li.cr  Rom.conf.  5 n • cr  pro  hoc  cfi  cc 
tcx.in  l.pc.in  prin.ff.di^lim.lcg.Qiiin  crprobaf  mcs 

8 tacita  t alicuius  cxc6fiictudineipiius  loqucdi,ctfii- 
cicdi,iuxta  fni.im  Accu.ind.l.lileruuspluriG.S.vJt- 
in  vcr.c6ructudb,ct  tcx.in  d.l.pc.ff'.dcalini.  leg.l.  da- 
nas.if.vlr.tf  dcvliif.lcg.idc  Accu.c6tirmauit  in  l.fcrn 
pcr.ff.de  rcg.iu.a  Dccin  1.  vt  libcris-C.de  coll.nn.  1 1. 
ad  hoc  fit  cff  hvclui  vniucrlbru.ff.de  pig.ad.I.q  cerni 
ccs.S.vlt.lfdcvfu.cr  1.  hxrcdcs  pala,  §.fi  qd  poff.ff.de 
tcftib.ct  tcx.ial.numis.  ff.dclcg.3.  huciridcrcfcreda 
cff,9  dicit  Alcx.in  c6f.  224,001.2.  lib.  5.  vbi  inqiirt,9 

9 cOfcHiofaciaabcccIcfiafmtconfuctudinficcclcfix 
concedentis  intclligi  f lada  p tc.x.iril.9  li  nolit.S.qa 
alfiduc, ff.de  xdil.cdid.l. fi  prius.§.rcde  plaaiir,fF.dc 
aqu.plu.arc.l.vlt.Cdcfidciuli;etl.cxccpto,C.locati. 
idem  voluit  A ng.  in  §.  inemphyteufim  .in  auth.de 
n6  alic.ctinl.2.ad  fi.G.dciii.cmph.vtct  placuit  An- 
ton.de  Bur.in  c.in  pnlcntia.de proba.col.y.  9 etiam 
aOciuit  Dec.  in  d.l.vtiibais.  nu.i  2.  vbi  er  concludit, 

9  attenditur  vltimaconfuctudo  per  l.Mclla.  S.quid 
ergo.de  .aliin.leg.ct  per  no.in  l.a.C^qti^  fitionga  coa 
fuct.cridctnfcntit  Alcx.in  confis. coi.  vlt.lib.5. 

10  Amplius  probat  mens  tacita  f alicuius  cx  cofucru 
diuc regionis, in  qua  quid  adff  erit,  vt  probat  cx  d.l. 
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femrcr.ff.(fc  rtg.iu.&I.fi  faWJ*./.*fin5, tf.de  fun  Jnfl. 
l.minons,ff.dc  !<«•  J.&  «*  Lfi  fandum  ff.dc  cm^. 

IX  Colligltur&aiiusmodustucitS  mentemproW- 
di  eicondiiiom: , &qu»Utate  pctfonx  Jin  qui  vetb» 
fuerint  proUu , veluti  ff  facrii  in  dignitate  coff  ituta, 
nobilis,affinis, amicus-,  nam  cQ  vctba  debeant  intclli 
Ei  fecunda  qualiute  peifonx , qua  cu  quis  loquit.  vt 
fupradiaa  ell.ptopofitapetfona.qillcide  cuius  tac» 
la  mente  agit , alioquutus fuerit  liatim:otit  ptafuin- 
ptio.  & probatio , q ni  menid  talis  loquens  habuait, 
fic  iimuit  I.C  in  l.eifi  fafccpit.S.  & fi  proponas,  ff.de 

ludiSc  in  l.pen.dcaliin.leg.l.Titia.^.  vlt.ff.de  aut.fa 

atE.lcE.Scin  d.l.G  feruuspluriu.  S.vlt.ff.  de  Icg.  i.  hoc 

id?  tradidere  Bal-inlea  inilitati.ff.de  tefta.mili.Bar. 

in  l.pienu.f.cfl  ti.ffde  vfu.Sc  hab.es  l.fcd  Sc  fi  qd.>.  i . 

ffidevftif.ad  idcrnditAnd.Sic.c6f.s.lib.i.col.2.&in 

cof.i  7.C0I . ) .&5  c6Cjj.col.4-  eo.hb.  huc  teditet  tcx. 
in  l.Autel.§.Titia.ff.de  Ub.Icg.atq-.  l.gcncraW  .ylt.& 
de  inft.Sc  fabft.vt  & cefaete  Dec.I  l.Sc  milit.C.de  tcl. 
mili.Fcl.in  c.cim.q  col.i  ide  tefct.Sc  Ro.in  cof.  jo  i. 

1 j Eadem  quoq;  mens  t probida  erit,  vcl  ca  prseced- 
vel  ex  fabfequcnti  vicina  fcripiuta,  vt  liquet  ex  d.l.U 
letuus  plurium.ii.vlt.ff.de Icg.i.L  hxrcdcs.S.  <cdSc  •> 

notum.ff.deteftib.l.qui  filiab.inprin.ff.de  Icgi.b.de 

indcadijcit.ff.de  polLl.Plautius.  ffidoaut.  & arglcg. 
&exl.quofics.C.famil.crcilc.  , 

Ethuicfcntcntii  illud pattocinamt,  quod  inqmt 

Bat.in  l.vlt.ff.dc  hxte.inft.  vbi  pet  illum  icx.queiin- 

Eularem  appellat, Sc  valde  noiadum.tcnet . quod  ex 
isipfa ptefanoncteftatOtistin  tcftamento  polita ptq 
bata  probatur  hzrcdis  inftitutio,prout  etta  in  in  iplo 

met  tex-deciditur.  . 

: Huicfabnctlam , Scillam  mentem  taciti  ptobadi 
is  modS  ex  i plimet  t fciUcet  legis  prxfumpiionc,  qux 
' no  expreffam  incntf  exprimit,3c  declarat ; vt  ad  hoc 
mdii  Iurccon.in  l.qai  filiab.S.fi  quis  ita.ff.de  leg^.m 
l.vtrnm.in  piin.  ff.de  tcb.dub.l.  clemens  in  pt"'-ffdc 

hxt.infti.l.Uita  fcri  ptu.inprin.ft.de  libe.  icpofthu.Sc 

in  Lfi  ita  fctiptu  .S.i.Hidc  h^tc.infti.  ad  cuius  ^batio- 
Ilis  corroboraiioiicm  adduco  conclulioncni  illa  m 

iutcftatutam.  pet  quam  oblupctucnientiaiuhlioru 

s6  donationem  t reuocari  decernitur , cu  inensdonatis 
fubtacita  condonc.nili  filios  habucnt.cx  lUtis  pium 
ptionc  donafle  pixlumat : quo  in  cafu  quid  de  tacita 
donatis  mente  faiflc  colligitur  exlegis  dilpofitione 
* procxPil’o,pbatulcquacfttex.Sc  ibi*c6itcrDoct.in 
l.fi  vnq.C.dc  reuoc.donSc  in  1.  i.Cdc  inomdonat. 

iig  ^ujusquidcconclulioBisnatuta-l-cum  litcxtra 
Doftra  propolium  inateriam,vidcte  potetis,qux  tra- 
dunt i fcnbenubus  ijs  in  locis, quostetuhmusprcfci 
tim  vcio  a Viuioin  ttaCl.conj.opi.in  ver.  donatio  fa 
cla  piiuato.vbL-ainpliaiioncs,Sc  limitationes  nonul- 
las  accumular  hancq;  ex  # feflb  latiffimc  ttaOat  Pa- 
rii' in  c6f.7  f.vol.  1 qm  oes  alios,  qui  lupet  cadi  Icrip- 
fetunt  congct.tuacdeipfius  ventate  diflcictcs citat. 
Sed  vt  ad  inlliiutu  noftru  rcucrumur,euude  ptqban 
di  modu  confirmo  ex  tcx  .in  c.  qui  lacet  de  tcg.iut.in 
ig  4 quo 'ilocociplentia,tSt  taciturnitate  tacita  incJi 
Sc  conlcnlus  alicuius  piobat,  qu?  tegula  licct  puiul- 

tas  exceptiones  patiat>nihilofflinus  line  vlla  dubita* 

10  tionc  habet  locu  in  illis  omnibus,  t qux  plens,  & ta- 
cciiscomtadicedo  impedite  potent,  ne  contra  (e,5c 
ptopnum  ipliuliDCtcomnioduagcteniur,quibusm 
omnibus  calibuscunoncoiiitadixcnt  tactmsipfius 
conlcnfasptxiumii.St  coprobaiurpta  ait  Dy.ibi  pet 
tex.inc.i.dcaccuf.lib.6.iic  pet  1.  quoties.  ft.admuni. 
ad  ide  adduco.lihonoics.5.  pf.  ff.  dccu.l.a  f .vlt.ff.de 
fidemftut.l.  fidciuffot.P.pf.ff.dcpig.l.i.S.  vo  utate. 

ff.lol.inai.l.fcpe.ff.dcreiud.cxquib.oibusiurib.appa 

tet  taci  ta  mens  pixlumpu  ex  l.difpolitionc.Gcncta- 
iim  veto  limiiaudi  lum  oes relati  probationis  modi, 
10  Sc  tunc  non  habeit  locum,t  qn  ex  quouisaliquo  ff 
gno  mens  cxprclQ  appameb.quu  tuc  ctOam  hiuul- 
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modi  ptifumptioncs.St  probationeslacit?v*ilufaiii 
pioiicnicntcset  coicSluris,  ita  inquittcxt.in  l.quifi- 
liab.fi.fi  qsita.ffAc  Ic.i.arg.l.cu  ex  filioff.de  vulg.Sc^ 

pu.vtSc  rnfamcftaParif.?f.-7J.n.S.voI.i.q'itdocuit  • 
Caftt.inauih-nifirogati.col.x-C.ad  Trcb.idqicofiil- 
tu  efl  ab  A lex.  in  c6f.  1 a t ■ vo! . 2.  & pto  hoc  adeft  per- 

uulgatOilkid  pronuntiatu, quo  tradita  eft,vr  expref- 
XI  fuinfaciaiccllate  tacitum  , de  nuo  in  d.l.  cD  cx  fihq. 

S-fflio.ffldcvulg.  St  pup.  Sc  illud  itidem,  quoftatiiit, 
zxf  vtcum  fimus  in  elatis  non  fit  opusconicSliiris , dc 
quoin  l.c6tinuu$.S.cu  ita.ff.de  vetb.obU.illc  aut  ille  • 
de  Icg.  j.Sc  l.pcdiailis.S.  atgcnto.ft'.  de  au.ci  arg.  Icg- 
cum  fiiudib. 

10  MKLVm. 

AR.GVMENTVM. 

QUO  paao  dqionere  debeat  teftis  mefuram 
volens  probare:  tum  quaratione  mefura 
probetur:  poftremoqu*  probadafintab 
eo,qui  in  menfura  fentit  fe  grauatum. 

SVMMARIVM. 
l Mtnfuram probare  velem  ujht  debet  fuafcientia  eam  ad 
ducet  dicere , pi  vidit, wlmifurauit, vel  mtfura  inter- 
fuit, ea  Juit  imerro^atui  tr  determinati  dicat  quot  pe 
dajii  hnpiudo  tabi  rei, Jecui  fiindelerminatiivl  nu.t. 

} Menfiiravmi, frumenti,  irjtmiliune probare voitmttfttt 
dibet pro  cauftfua  fcitntia  dicere, qma  vidit,  ir  menfa 
rauitf  vtl  tntnfumrixndit. 

Quod ttt4m m artt peritis  locum  babit^nu.^ 

5 Menfura  publica  idonea  proba}  ex  appofisiont  (igni  prin- 
cipis,>eipubiichtd’  authentici, ae Jolitt  tUius  'loci. 

5 Menfura  agrorum  probatur  per  relatione  agrimenjbrit 
faSiam  iudtei , quieum  mijit  ad  menjurandum  per  Jit 
velpernundura,wlepidolam, 

7 Jnmtnjura  quijentttje grauatum  debet  mtnforii  inie^- 
tiampTobare, ^ibidem  quo pa^oijludprocedat..f.  • 

rcccptumcft, ctconfucmdinc  probatu, at* 

V 1«  qucPrincipu  fanclionibusconllimium.vt 

fuas  quacq;  ciuitas  habeat  mcn(uras,ct  p6*icra,ad  ca* 
iufcuno;rci  quantitatem  metiendam  qualia  (tuu  ca, 
pcs,pafluSiCantarus,modius,ftadiu»  ct  id  gcncrU  alia 
multa  fupcrhisplcmnq;  in  forolis  oritutiquc  cu  lolr 
lincqucat,nifif>^barioncsin  hociudiciofacictUsi 
vidcamu?quo  patio  hxprobationcsc6ftmi5dc  ijnt» 
cum  dc  rc  incnlur^  (ubic^a  fucrii  orta  cottou^a^^j* 
Sciendum  igitur cft,  9 tcllis,  qui  mcliicanvaUqua, 
%'cl  alicuius  rei  probare  voluair»  tunc  concludcrpdi'  • 

I cctur»t  ii  interrogatus, vt  dicat  determinate,  quoftpc- 
dum  Ijt  longitudo  talis  rei,  rcfponderit,  VI  puta  decft 
adducens  caulam  Tua:  lcicntia:,quia  vidit»&  tnefura* 
Uit»vcl  incnlur*  interluit, Iccus  li  tantummodo  rfiidq.i 
ric.qiiu  vidi, nam  tunc  non  probat,  cx  cosiq?  livrticicn 
tem  caulain  non  tcddit,cuin  per  folum  alpedumip* 
fius  rciob  hoc  certi  non  reddimur,  na  voliut  Bart  in 
tradia-dc  tell1.nu.47.  qm  tamen  aderit  coiuraclTct 
litcdis  indeterminate  tuent  intcirogaiusjlvt  an  talis 
res  eflet  pania. ncc  nc»  quia  rudendo  cx  hisal  tcrutru, 
adducens  pro  icicntixlua: ratione,  quia  vidit  bene 
probat, cum ocr  loluni  alpcdum  cauiii  reddi  polfit: 
ivain  cu  huiurmodi  qualitasinagmtudims.vel  parili- 
tatis lub  hominis  oculbrumknium  cadat  vtiq;<d!o 
obtutu  cognolci  pot » & idem  clfc  ct  lubiungit  idem 
Bac.qh  tedis  interrogatus  indeterminate  dciongitU* 
dinc  alicuius  rei  rhdcrct»cflcdeccpcdum,&coam*. 
piius , quu  vidit:na  hoc  cafu  4t  cocludcnicr  probare 
diccf,li  aiodotm  cQcl  illud, q»  fupcrcrat,  fiuc  illa  16* 
guudo  tata  cllct , vt  Ct  ab  oibuj  ahjs  illam  mrpicico- 
ub<  dignolu  podet;  deuti  qd  aUccic  non  cllcde* 
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cem  pedfljCja  vidin  n5  tunc ct  probabit,  fi  lon^rrudd 
erit  talis, vt  ex  ipfiusafpcducognofcat.heccm^ba 
tiocii  fir  dc  illis, confiftur,  & proucniunt cx  iplius 
fadi  cuidentia, nullam  in  fe  continet  dubitationem. 

Et  hatequidi  omnia  mefurxet  exterarum  rerum 
conuenire  potcrunt,vciuti  fi  ageret  dc  menfura  vini, 

5  &olei,t  vel  frumenti, & fimilious.quia  nec  JSt  in  illis 
teftis  probabit,  fi  adduxerit  pro  caufa  lue  (cicnrix.qa 
vidit,  nifi  etiam  adiunxerie,  quia,  & mcnfuriniir,  vel 
inenfurari  vidit,ni  tamen  vr  diximus, fadli  iplius  eui- 
dentia  aliud  fuaderet , prout  hxc  omnia  colliguntur 
ex  tradirisa  Bardn  llipra  citato  loco. 

4 Amplia, vt  pr^didla  habeant  locu,f  2t  in  periris  in 
arte  metiendi , quibus  neciteft  habenda  fides,  fi  dc 
aliqua  re  dixerint  limitate, nec  alias  conflabit , i pfos 
rem  mcnfurafTcjvel  menfurari  vidiflc,  proutidS  Bar. 
affirmat  in  d.trad.dw  tcft.nu.48-verf.idc6  lires. 

5 Jpfa  aut  menfura  t publica , idonca,probatut  fi  in 
ea  fignum  Principis,vcl  publicG,&  authcnticu,&  fo- 
liiu  illius  loci  appofitu  tucrir.quia  m his,qux  ad  vri- 
litatcm  publici  pertinent , fignum  publicu  cft  impo- 
xicndu  ,alioqni  hmoi  menfura  adulterina  diceretur, 
arg.tex.in  l.ftigmata.Cdc  fabricen.&  l.r.C.dc  frum. 
& magiftratus,adquc  fpcdaradultcrinxm^furxca- 
ftigatio, debet  illas  frangerp.  l.iubcmus.C.  dcdcfcnf. 
ciuit.&  atg.l.lcdos.ff.dc  peric.Sc  com.rci  v4d.l. i.iT.fi 
gs  nemini. if.nc quid  inloc.pub.&  vrcafusin  1.  item 
quzrit.Jf  .li  quis  mcnfurns.iundlo  ^ .interim.  ff.de  loc, 
•&  coduc.ne  turpi  lucro  locus  pateatj.iuftillimc. 
•ponitur.ff.de  xdil.cdie.  & hoc  idem  cxprcfsc  tcftaiur 
lo.Rcgnand.in  fuo trafl.de  mcnfu.nu.4.s.&  6. 

6 Menfura  item, qn  contingit  tcontrouerfia  de  fini- 
bus,fcu  menfura  agrorum,  probat  per  relatione  agri 
roenlbrisfadi^iudici  ,g'iitum  mifirad  menfurandu 
per  le.vcl  cpift6la,vt  aflerucrc,Abb.Fcl.  & alii  cornu 

* nitci-  * in  c.qa  indicate,  dc  prxfcr.  q>  late  prolcquiiur 
“Hiero.dc  Monte  in  fuo  trad.de  fi.rcgcn.c.a  i.fcd  cir- 
ca hanc  vliimam  fpeciem.probationis, vide  quod  la- 
te fcripfimus  in  concl.confincs  probantur, 

7 ^ • In  menfura  afir  f qui  fenfit  fegrauatum  debet  mc- 
Toris  iniullitiam  probare, vcluti  aliquidab  eo  in  men 
fura  remiftuin  gratia  fuifle,  vel  interceptu  fraude'i  5c 
tue  cx  eo  Icuainen  accipiet,  vt  clare  fancitu  rcliquc- 
Tc  1 m pernfores  in  l.qui  grauatos.C.dc  ctfi.3c  cefitor. 
hb.n.  vbi  et  limitatur  tempus  talem  quxrclamcon- 
Ira  iv.efotem-ripjkjnidi,  & agere  volente  vitra  annu 
excludmit, nifi  fuerit  minor, vel  abfens  ea  rcipub.  idc 
<irmaUit'pcrlmne  tex.Bal.inconf./87.vol.?.vbi  ctij 
aduertirnon  fufticete,  ligrauaul  fe  dicens  vellet  pro- 
bate iniuftiria  aKiifbris,ex  eo, ^ antea  fuit  aliqua  res 
xf^mata  pluris, mihorifvc,  & fic  allegare  vetere  ?fti- 
inarioncm,cfuia  cum  pretia  rerum  mutentur  in  tem- 

fore.hort  lUrticcrc^pcr  tex.in  l.ptetia  rctQ.  ff.ad  1.  Fal. 
fi  inret.CVdeiur.dot. 

Gxfcra  autem  ad  materiammEfurxlpcflantia  cft 
circa  probiMOtus  materiam  h6  l^crlcniur , facili  pet 
fcquilq'deprchcndecind.trafl.dcmcnfu.&  in  d.ca. 
guia  inaicai«;'i,&  in  d.trafl.dc  finib.tegcn.  ckc.ja.de 
3 j.cutirfimilibus>adquzmc  tcijcio. 

.e  O ^ C L / 0 J^IXLIX. 

AvR  G V M E N Tj  V M. 

• Kiultftratot  probationes,  quib.quis  rpete 
captus  probari  p6c,&  e$dem  explicatur. 

. , . s y M M A k L ir  M. 

lzMtnUtapti”^JurhJtktfctim€n. 

X ■ MtotKipium  t iX  furiofiimtx  iurU  di^Jtionevt pluri' 
inum  a pariproeedtre. 

j Mtntitaptuf  cx  to  juii ^bMtUr,quod  tius  natur x Jit,  vt 
timenda  aon  timeat^  non  timenda  timeat. 
4^\S^ltatecaptuiprobatut^ptr  yiaJtirvkotinfanorS  mt- 


Conci  MXLIX-  210 

n deridenda  hquatur. 

5 Menticaptns probai./i  interrogatus  ad  re  no  rejpondeat',/! 

ft  menteeaptorb  moregerat^iy  agat , ^ mHts  futt ftnfa 
■ nefeiat  expiscare , aut  memoriam  non  habeat  ords nata, 

6 Merstecaptus  probatur , fi  pro  talifemper  fuerit  habitus  d 

proprfspartniibusyijconfanguinm. 

7 Senientia UHacontrapatrisprajumptimersttcaptiopiniO' 

nem  de  filio  nonvalet. 

8 Memecaptus  probdi i fipro  tali  publice^  ixciiter  teneatur^ 

9 Metecaptut,quin&cejiyiy talis anteaprajiemiitiy  nu.^z,  s 

10  uin  exprxjentiprxjumatur  inprxteritum.  \ 

i 1 MenUcaptusquifrmelfuitfimperprxfumiisaentecaptus 

fi  eoatrarium  non  probatur,  alias fteus. 
liT  ejltb  duob.de  fana  nune  mentedeponentib.q  mille  de  de- 
mitia  pitriia  magit  ejfe  credenda, iy  n.  ib.iy  cur.n.  t j, 

1 4 Mentis  compoti iuris  dsjpofitione  vnsiquemq;  prafumi. 

1  ^ Mcntecaptusfemel  nS prafiewitur ftmper  talis, fi  huic  pri 
tna  prafiemptioni  fuecedatalia  contraria  prafsmptio 
vthementtor. 

X 6 Mentteaptus  certo  tantum  momento  non  finsper  menteca 
ptuftjtprafutnmdus. 

vj  Mintecaptusprobatur,quando  confiatpatrem  prafum- 
pti  mentec.ipts  confulusjfe  illi  vti  mentecapto. 

1 iMtntecJptus  non  praf emitur, fi  ab  ipfo patre,  vel  ab  alys 
■ eommsjfas fibi  admiSiflrationes  exerceat. 

1 p Mrtecaptus  prajumii,cui  datus  efl  curator,  ir  cur.n.  20- 
2 1 Mehttcaptus  quis  non  folum  nunc prafumitur  ex  curato 

* rtsdaisonefid  etiam  antea. 

2 2 '^lentec aptum  quem  effedifiicile probatu. 

2 i Mentecaptum  que  efie  tejles  deponentes  nec  diiiifui  ratiO'^ 
fsemajfenntes  non  probant. 
le^Furorempera^pedlum  non  probari. 

2 n Mentisfansss  tson  contra  quis prafumitur. 

27  enUcieptus  ix  eo  probat,quod  teJUs  deponant  vsdijfi  il 

' -iu  furere,iy  alios  aSius  mentecaptifaces-e.  Et  cur.n.  2 8.  ' 

* •*  Contra.nu, j p^Conctlsalio  remijjiua.nu.  xo. 

J t Mentecaptum  quis  alsum  ajitrtns  debet  probare. 

J J Menttcaptssm  quem  efie  tt/hbusfingrslarsbus probari.  Et  I 

* > curjbsd.  Contr.nu.  J4. 

J5  Mentecaptum  aliquem  efiefi quis  afferat, iy  interrogatus 

• -de  cjtsfajiitniite  reJpondeat,quia fum  vscimu  illius, cS- 
eludenterprobat.  Et  eurinis. i6. 

3 7 Itiflmmentum  tenet , fi  in  eo  ponatur  prafentibus  teftibus 

talibus  vicinis,  etiam  fi  alsas  sili  ufits  non  fisfiinl  doSii 
'de  qualitate perjonarusn  contrahentium. 

J8  Vicinutprafsvniturfcirefaiia  vsctnijHi,Jidtstfueritvi- 
csnut fisus  fihrtui  tempore. 

. MentecaptusJ^StXt  • 

•fitille.q  cft  cu  rabie  cuidfetisfliroris,  mCtccapjiutdi- 
cat  ille, cui  deficitm4s,5c  cSIiliu  animi, nullu  tn  ofte 
'H{sfurot€,vf<fcclar3rDod.  St  maxime  Bal,  11.11  fur. 
C.dcnup.&  l.humanitatis.'col.2.C.dc  impub.&  aliis  ■' 
fubftf.^fi  ver.Venioad  quartu ho.Sc  in  l.lcd&  militis 
If.i5afu,ft'.iittxcbirtut.&  inl.2.C  dceur.furlo.vt4t 
rnfumfuitab  Alcx.in  cof  54-n.«dib.i.&  inc6f.?.n. 

2.hb.6.&  ^ Curi,  iun.in  cof  1 s t .nn.  j.  & 9-^  fenfit  & 
laf.ihl.furiosunu.2.C.q  tefta.fec.pofhocideccGic- 
rcOr5.c6f.i6.nu.i4.incriminaUb.Paril.c6f.*7.n.M. 
lib.j.3t'.Menoe;in  cof  82.nu.i95*vbl.i. nihilominus, 

2 na  vtplnrimut  cx  iuris difpofitionci  pati  proccdur. 

S.  confideremus  auih.vthiiqoi obi.  fe  habe,  perhib. 
fcjminor.cof.p.S.x.inftit.dccura.di.f  2.&  ibi  Bal.^. 
dccura.furio.&  c.ficui  tcnor.de  rc^lar.vt  et  ttadidc 
rclaf.inl.patr«furiofb.nu.j.ff.dchis,qui  funrfufvcl  ^ 

alic.iur.Cur.  1un.inconf51.nu-6.  Ald.inl.i.nu.5p.ff. 
dcvcrb.obl-.Io.de  Anan.in  c.ad  audicntiam.nu.y.dc 
homic.atquc  Dcc.in  c6f86.nu.7.& lati  pcrca,  qux 
not.Dofl.& maximi Io.de Imofinl.ex faflo.in  tji 
col.de  vu!g.&  pupil.  d.l.fifririo.  Cdc  nup.  idc  obfet- 
uauit  Mcnociin  d-  confxa.  nu.  196.  q>  colligiturcx  I. 
ti  dcmcntiS>G!deepifc.audien.  dcl.  fatuo.ff.de  priu, 

iofipbi  Mqpiarditvol.x,  Dd  i crt^. 


t 


Digillzad  by  Googie 


lofephi  M^cardi 


cfed.St  de  biptiC.&  cvlt.  dc  fuc- 

ceO~.ab  inicfl.iSc  1.  i-cum  duab.l.fcq.  Sc  ibi  Bal.Alb.de 
Cfpol. lT.de  ;dil.edid.atqi  vt  plurimG  ea  ciTdS  lignis 
qubauc  tneme  captus,  aut  futiofus  probet , ppea  fi  q 
inpt^fentia  dcefle  vidcbunc.ca  abunde  Icdoti  liippc 
ditauimus  in  cocIuGone,  Furor,  vetumen  cu  ndnulla 
fmt  ligna  atq>  indicia , r^uz  m£tc  capto  propria  liinti 
iilumqi  i futiolbdiOimilcm  reddunt,  vt  laciliusquu 
ni.  & meme  capius.  & fiuiofus  proprii  dicar . diciq: 
deberc  probetur,  ea  modogradatim  explicabimi^ 

} Primo  igitur  quem  mentccapiumeflct  probat. (i 
cius  naturae  ctit.vt  tiincda  n5  timcat.&  non  timenda 
timeat, vcluti  qo  mortis  maus  imminriet,  vel  cocuf 
fio omniC  bonorum,  dc  ille  unq  hzc  minime  agno- 
fccns,illa  non  curet, fcd  fui  iplius,  acqr  bonoru  oinni> 
bus  pro  cuiuslibet  voluta  te  copiam  faciat.Vcl  econ- 
tra  fi  dc  qualibet  Icui  caufa  tetteacur,  quod  cxcmplu 
afictt  Bar.in  fuo  traS.de  tcflib.nu.9t.cui  conucniut, 
quz  dicit  Bal  an  d.I.furiofi.C.dc  nupt.de  in  d.Lhuma 
oitatis,col.3.C.de  impub.de  ali)sfubllit. 

4 Infupcr  probatutquem  elTc  mente  captum^fi  per 
vias  dc  vicos  moicinfanomm  deridenda  ioquat , vt 
inquit  Vlpianus  in  1.  ob  quae  vitia,  in  prin.  B.dc  zdil. 
cdiS.de  fcquutUscfl  Ang.in  l.ficum  dotd,  S.fi  mari- 
tus,fl'.rol.inatr.cxl.bisqui.S.diuus,dc  ibigUinver.cz 
fcrmonib.ft.detur.de  curat.dar.ab  iis,  idem  aiiBaUlu 
P.item  funofl.inflii.quibus  non  efl  pcrrailf.fac.  refla, 
quibusacccdit  Alvx.conf  141  Jiu.x.lib.r.adidcin  rc- 
Ipondcrc  Dec.  inconf  44S.nu.  t.  dc  Alcx.inconf.;4. 
pofl  nu.t.vol.i. 

) Tcrtib  probatur,  fiioterrogamstadremnontn- 
dcat.G  fc  mente  captomm  inore  gcrat.de  agat.dc  mi 
tis  fuae  fcnfa  ncfciacexplicarc,aut  memoria,vr  nollrl 
loquuntur ,non  habeat  ordinati,  ex  c.i.S.  fi  vero,  dc 
clcr.acgrot.l  ib.i5.de  ibi  ad  hoc  not.iilum  rex.  Dom.de 
S.  Geinin. Alcx.d.confS4.  poflnu.i.vctf.iti  vf,  de  in 
conf  i4'.nu.x.lib.i.idcm  Oomin.inc.filii.in  prin.de 
hzrci.in <5.1101.4  vbi licutde infupradiSoalioca.di- 
ci!  hoc  notandum  dTc  pro  tcflibus.qtli  volunt  depo- 
nere quem  ellc  mente  ca  ptuin , prout  etiam  hoc  idi 
dixit  li.ir.ln  l.a.ff.Jc  bono.  polUutio.  dc  infan.  del.de 
Dec.ind.cc,n..44S.debpcc.iui'.in  c.6e. 

6 Qjartoprubaiuificdllat.t  q>  prorali  femper  fue- 
rit iiauitiisa  propiijs  parentib.de  conlanguinciharg. 
Urkiauiif  vade  eoga.dtl.de  tutela.  C.dc  ininiegr.rc 
Ait.min.vtcitcfluincAlcx.m  IcKis  nuper  citatis,  idi 
docuii  Bar.in  d.^.itcm  furiolLlnllit.quib.oon  efl  per 
milf.  tac.  iciiam.  au  idem  extat  text.  in  l.fi  furioro.m 
prine. fr.dccurat.furio.  Vtafreriieic  Dcc.d.conf.448. 
Cor.conUxi.vol.aa5e  Spe.  lut.d  c.d8.  vcr.de  probatur 
furor. vbi  authur  refert  hoc  icem  tenSem  Alcx.inh 
li  poli  doicm,bfi  mamus,  ff  Ibl.mar. 

rrimoampliaiflii  4-  probationis  modum  in  co,^ 

7 atiincr  ad  opinione  t patris  prxfumpti  mente  capti, 
adebverd  efTc.vtfhialata  contra  huiuliuodi parris 
opinionem,  S dc  lilio  no  valeat,  ita  ^ocr.  decidit  in 
da].x3.  nu. 88.  nam,  inquit,  iudices,  quem  patet  vere 
fimpium  de  mentecaptum  dixctit,cuniieni,de  furio- 
lumidc  mete  caprfi  dicere  debii,p  ccx.  in  l.ea,q  parer, 
C dc  infamia.de  et  ad  hcK  allcg.  Ooc.Palaiios,rrcp. 
c.p  vcHras,dc  donat-imer  vir.de  vxor.faS6.n.a,de  !• 
coi.  lajui  idC  voiuit,de  citat  Ct  ad  id  Paude  M&e  Pi- 
co,iii  repet. l.fi  m quaiti,col.4;.vcrl.8.lT.ad  ic.falcid. 

becundb  aiii  plia  generale  ifia  ptobatione,vt  dt  ha 

8 beat  locum,  1 li  non  d parentibus,  fiuc  cblanguincis, 
fed  tu  ab  aliis  publice  de  communiter  mente  captus 
ttncaiur.vt  placuit  Alcx.in  d.cbf.jq.  qui  allegat  Idc 
nunoicb.tCKinenta.  tl.de  quzft.de  in  confi.  91.C0I.4. 

9 vuCprzrccva.nb.5.vbictafl'critcx  eo,  qi  quis  t nunc 
repcrituc  demens  dc  mcntecaptus,pr;luinatur  ciufdd 
natiirz , dc  morbi  antea  fiiiffc , adducens  elcgantiin- 
mainrationcni  iain antea  ptobata dNic.de Matta, 
inhfiuc  poliideiiSiCalc  pioi^dJBaJdqal.cx  plbna. 


in  I Jc  a.col.CD.tit.de  ab  eodem  Bal.de  Oldradan 
5. fi  magitlr.uuvfl,de  ;na^,ltr.Conucn.qui  arguentes^ 

10  an  ex  ptzfcmi  -f  przfuniae  in  przteritu , concludunt, 
qi  aut  datus  pedens  pdii  concurrere  cG  naturali  veti. 
rate  antecedentis  datus , de  ex  prxlcnci  tue  przfiimif 
in  prztctiifi.l.libcris.S.  vlt.fl'.dc  libcr.cau.de  pci  id , 9 
noc.gJ.ind.l.  cx  pcrfoiia.  AurnonpOtconairrciecu 
vetieate  naturali  antcccdcniis  llatus,  de  tunc  feciis.^ 
de  litceati  exemplo  planu  faeiunt.quz  doSiinz  qua- 
liias,cum  nobis  acquiratur  per  accrdens,non  p6t  cA- 
curtcrccG  vcriiaic  naniraliamcccdetis  dt  originarii 
damsicG  ncrao  nafcat  litcratuima  ide  ed  habitus  ac- 
^Iimsnoaautinnaius.l.Stichus,  lT.de  lcg.i.fcd  de 
futiofo  fiuc  mente  capto  optime  valebit  atgifi.nupc 
ed  dcmcns,ergodcanteafintleinperdemes,  vel  fure 
femel  demens,  ergo  dc  femper  ptzfumit  ede  demis, 
nam  hocpdc  concurrere  cQ  naturali  veritate  amcce 
dentis  de  primarii  datus, exeo, q>  quis  polfit  naici  dc- 
mensqirg.i.difcrcus.Cqui  tclla.fac.poir.de  pro  Alex- 
faciunt  cex.in  cindicas.  j.q.p.de  quznolauiigl.  ind 
c.vlt.de  fucccIT.ab  imcd.idc  voluctc  Inno.  lo.  Andi* 
Anto.de  Abb.ibi,baly.ind.l. fuciofum,  Bar.in  d.tMC. 
dc  tcd.verf.coniiaiia  pmdcntiz.Flor.&  Imo.in  c-cG 
inter  canonicos,dc  elcS.Pau.de  Leazar.  Pet.de  An 
chaAc  Flot.in  clcm.i.dchomicid.Coi.conf  it.verf. 
nam  ptzminendn  cd.vol  .i.Cad.in  l.qiu  iedb,$.ncc 
fariofus,ff.dc  tclla.vbi  it  Ftan.de  Are.  dc  in  d J-a-coh 
j.vetf  in  proprio.  Cocpol.in  d.l.  t.  S.vlt.cumlfcq.d» 
zdilit.ediS.idcmmc:  Alex,  in  conCi4i.  cot.i.lib.  1. 
et  incionf  8 s .lib.x.vcrf.  Icd  hiino  obdantib.  et  Anj. 
Aret  in  ttaS.ctim.in  vct.fed  quid  fi  n^alcficinm.  . 

Primo  vcl im  limites  ;d,q>  dicebat  Alex,  vt  fcilicct 

1 1 qui  fuir  Icnicl  mente  captus , 1 1'cmpcr  mente  captus 
ptxfuni.-.t.t  inc  tantummodo  habere locO.qncdtta- 

riu  non  ptobanir.fccus  fi  talem  p.-zfumptioiiem  fub 
fcquerct ut  contraria  ptobatio,ni  illa  per  idi  tollete- 
tur.trdc Coni.in  conf.Sj.vol.i. in ptin.  qui aOciit id 
aperte  fnidcdcciluni  fcctmju  gl.  in  d.c.  indicas,  j .q. 
9 ct  acdiiccns  aha  iiot.itidcpuglo.iu  d.c.vliale  fiic- 

* ccd.ab  inted. ' omnesq ; dcniqtlioc  pto  claro  tenere 
ibidi  iclla  t .condiidiiqj  Itoc  a Jeo  verum  clfc,  vt  itfi 

IX  nriiltttctlcsdcdcinctia  fprxicnca  deponeret, erdud 
taninmodu nunc  defana  nicmctcdatenc,hiduocai 
teris  illis  millcpotiorev  .dent,  per  ca,quz  habcnfju 
l.Cuepollidctis.Cdcpioba-ctinl.vIt.d.  q>  inci.caui 
idi  voluii  Spe.  iut.d.r.dS.  vgrf.fcd  qui  Icnicl.  J idem 
i plcrilq,'  fiiii  confirmatu , vt  ab  Abb.  iiyc.  cum  dilc- 
Susicol. pcn.de  liiccclEab  imcd.laf.in  conf.  1 1 mu.*. 
vol.i.ciconf.i7l.nu.i.vol.2.Barb.d.ccuindilcSus, 
gl.in  c.fifoite,dccleS.l|b.6.  Bald.incdudum.col.;. 
quem  ibi  fcquunmt  DoS.  de przfumpt.  ct  Ftanc.  dc 
Arct.in  c-in  nodra,col.4.  vcri.aliquido  teftes,  vbi  it 
Fely.col.a.vcrf.fallitfecundeMleicfiib.alleganstcx. 
in  1 . 1 -C.dc  can.fiuni.  vrbis  Roniz,  lib.io.  cui  fiilxet 
ea  pairocinaniutiquzdicii  Inn.in  c.  i.dcftigid<tma 
lef.er  Ani.  Coilci.in  ling.  m vctCtcdis.  Quod  poltte- 
inumiiiiupctca  ratione  corroboraturi  aainaiotcft 

I ! adhibenda  lidcs  t tedibus  dcponcnrit^llud,  q cd 
conicniancum  luti  coi  iquirajliisataercnanramib. 
vcl  aircrcntibus,ita  inquit  inno,  in' c.  auditis,  de  ptse- 
fcrip.quc  /equitur  Bald-in  c.  i.Mc  conft.  iniicdit.c(ia 

auihcn.ois  pcrcgtinlC.comin.defucccl.Pet.de  Aa- 

char.in  c.  1 .vbi  it  exteri,  dc  tefcri.lib.iet  ita  cdf.x;4. 
Franc.Curi.iniraS.de  cedib.cAcl.ji.  fcl.ipd.c.duduf 
col.4.vcrljngl.idoneus,dcprxfuinp.etlaiiusinc.fu- 
per  hi$,verl.quaru  coaclulio.dcaccuii^ib.coaf.5. 
nu.i  i.vol.x.ctBocr.d.q.xj.nu.p7. 

Cura  igitur  iun  c6i  magis  congruat,  q>  quis  Ht  mi 
te  lanuiniuam  demens,  cu  cx  iuns  difpofiiionc  vnuf 

14  quifqj  t mentis  compos  ptxfumanir,d.l.ncc  codial- 
ios,Cdccodic.vbiBal,  ciBai.inl.lilium  iT.dcacqu. 
hxic.vt  iiot.gl.in  ic.vit.  dc  fucceCab  imedaan  veiC 
compotem, q>  ct  pluiumfiudcic,  vt  Bal  in  1.  quidam 

inliia 


De  probationib.  ^ 

ia  &o:nof.f^cond.-iufbt.Car.conr.54S.coLi*  yttCL 
Atio  detn.  r.q.  x.  dc  homie.  Dcc.md.conC44S.nB.91* 
loBOCincaudmsrdc  preficr.vbi  Abb.ool.4*3cm 
o^orteartCol.vle.deaccnCBaUn  l4>b  C4rrpen.$.fi.  de 
tcft.^.de  AnchxonCaT4-cir.  fi.  A inconC  1 S9«  cot 
vlt.Bart.in  l.^.ad  fin.  ff.  debon.poiTfiuiof.dc  iof-dcl. 
Alcx.conf.  ie.vol  Ant).6fB<^.q.e7.Sod^dC42',  vol. 
rideo  adcf^Tiirym^  f^maiorfiac»  adhibeaturtefiib. 
dq}oncntiba9prt>r4n7menr^,quanvalIcicmibusde« 
pientiam  alicuius  • 

M ‘ ^cundblimitabisam]J!ISdo  f JtprimS  HmlradO-^ 
o2.vt  BOfiCalfiQvqui  Icmd  fiiit  m£tc  captus , definit 
prxfuiiu  pro^cutecapto,  fi  c6uan(i  ipbctur» 
veritni  St, fi  tali  prima;  prefUhiplioni  fitcccaar  alta  c5 
tratia  pfumptjpvchcmftv^^''^^^  prefum* 

ptiones  detur  gradus  maioris,  2c  minoris  violcmidb 
pfumpriopriauktrcnipcr  minus  violentx^  vt  colli' 
^'turex  c.aficrtc,depixirum.&  cx  l.i.C.  qui  ic  adu^t* 
IUS  quos  veluti  Ct  fs.q  fiiit  funofus  femcl , faciat  add, 
quiconenut  viro  fons  mcntisiprumatur  m^is  coqi- 
pos,dc  illa  Cecunda  pfiim  ptio  vu  Ibrtioc,  5c  magis  cd  * 
lentanca  nacuic  tollailipcriocC  «dc  faciaillu  p^mi 
ipcmcl^uiita  concludit  fiO€r.inq.a$.nu.)S.vbi  aU 
hocicnctStC  io  dLcxu  dilcdus&  Ang.^ 
* * cditcippd.in  d4*fi)tioium.C.qui  tcfia.facpo$ 
Tertio  limitare  potens  didu  Alcx.vt  non  ^eJar, 
ifiqfi^aiur  t certo tantumodomoinaitomcmcca' 
^tn  fuiliV.natn  tunc  non  fcquiturquod  in  poficrG , 
vd aotc  fuerit  Icropcr  mcmccapcus^nam  i)lud>quod 
di(2ucdde  inomcnto^potuit  contingere  pa  aliquod 
acuens  »it4  loquutus  cfl  Bart.  in  1.  a.  ad  fi.fT.de  bon. 
pofrfiiriof.de  infan.dcla.VT  dc  cdprobauerc  Flor.in  1. 
fed  & fi.$.iniuriam.ff.ad  leg.AquiI.Franc.de  Arct.in 
lefiam.S.nec  fii£iofus.col.a.dc  Barb*in  d.  c.  cd 
diileaus. colpen.ver.  videndum  c(l>  adducens  adhoc 
tcjLin  fup.atatt.c,cu  inter  canoni.de  elcf^.  ita  dc  Boc. 
q.ximu.Sy  ad  hoc  facium  ea,qu4  dicit  Com.  tn  colu 
a I.  yol.  1 . du  inter  fe  conciliat  fiact.  dc  Bald.quorum 
vnus  roiuii  1 7 tdlis  deponens  dc  dementia  alicuius 
cjt  CO)^  vidit  iilura  faccte>probcr»aliu$  ver6  negans, 
cjc  co , 9 dementia  Tculii  corporis  non  polTit  percipi, 
dc  difiinguirde  vifu  momenti,  vel  modici  temporis, 
dc  rue  vciiot  cfi  opinio  Bal. negantis  per  vifum  peipi 
demcniiafaii  vero  dc  longo  tpe>  dc  tunc  proccdinqd 
dicit  Bart.  vbi  vjdc  ibi  pa  cuin  ad  hoc  allegata. 

1 7.  Ad  hxc  probacurtque  clle,vei  fuific  mente  captu, 
qn  conllat  patrem  praiumpti  inenie  capri  confuluif* 
fcilU  vei  mente  captoJuxia  Ihlain  Bal.  io  d.$atc  fu- 
tiofi.cui  acadit  Alex.in  d.cdr.T4.vol.i.moiuscx  cd- 
tcJuUi  fiuiolb  pubcri.fi*.dc  cuiat.furio.quos  refert»  dc 
fequit  Dec.ind.conf.44S.nu.14.1n  princ.de  in  c61iS6. 

1 8 nu.7.qucadniodu  mrlus  non  piartiimu  fqs  mente  ca- 
ptuSjfi  ab  iplo  patre, vclab  aiiu  cumiflas  fibiadmini- 
lhacioacscxcrccat,itatraduBoa.d.q.a3mu.70.pl.q’ 
ait  lcx.ff.de  adult.de  l.fi  funofb.in  H.ff.dccurai.funb. 

19  Petraea  li  ^(bnclpi^rumpci  mStc  capti  damsfuc- 
iiccurator,vnqicoijigeccx  hocellc mente  captu»  ve 
c^lauauit$aUnl.cCtc.coi.vIt.C.deprob.  adiddrn- 

. dicCorn.incbCar Jib.a.vcffcoadmuanc»atqj Dcc.d. 

ccmf.44S.nu.34.dcin  conf.t7.col.pcn.de  Imol.incdf 
oo  ajxuius  Rationis  r6  efi-jud  eu  datus  fle  illi  curator» 
fequirrp  luem  mente  captus,  qa  prodccraoiudias 
prxt*uniit,vt  nor.in  1. 1 -C.dc  fid.inll.de  iuhas.filc.lib. 
lO.vbi  gl.Bar.dc  Spcc.$.ouc  dtcoidQ.vcrl.  & brcuita 
fctas»deeinp.&  vCd.Bai4nl.vlr.Cajcpntd.0m10r.in 
l.ndaUicr,coi.vlc.ff4lcadop.cuilhl9Uifii4gac,q>oo. 
idC  Bai.in  c6C294.coI.fi.)ib.i.vbt  iuqt  ^ pp  decretu 
intcipofitQ  in  conatu  minons,  qs  mmor  prxlmnac. 
21  Amplia  a»  f vt  ex  przdida  curatoris  datione  quis 
non  folu  prxlumac  nunc  mente  capms,  fed  antei» 
vt  voluit  Dccan  conf  $6.iiu.7.vbi  allegat  hoc  idc  te^ 
nentes  Corn.iu  cdf.  1 liib.a.^.in  d.l.o3  tc.C  de  ,pb. 

O)i*vlr.lmo.mcullii.id&  voluit  Alcx.inc6i.  9^  wh 
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4.ntf.pntnaUibilMMcm  AiiOnc.  dc1)urUti  M 
ptlin  z^mplutori^iianain  probuionem  diximus. 
Vctiim  eu  io  fcowdcii  Bxida  l.  Aincdum.  C.qi» 

22  tdlam.fac.poitdiiiialet^  probare,  quem  cflemfte 
eaptu.necdiitftoprBb«fipoflU*iusrte»eni(cnlUre-  • 
ibs  non  per«ipiamaMis6fiihtmiiKelleda,.n  noci 
Card4n^f.fd..coi  frtl.de  d>pte«areftesdcpotiiro* 
jdbimatiuedcdcaiemia  amiiias.ri^rencpotiiLtiurot 
dicare, quamdepontic,  dC  ex  hoc  rtducientur  iufpe. 

. *tMirc^aret>»toot.£atr:ia>.gKft6.S.vit.ff.desefl.  1 1 
dcBal.in  l.fotdtool.  t J&de  refti.  voa  c&  codteiet  Bali 
in  d.Uolain>pei^tcaccn  inquiiitiooe  ad  ptofaddant 
bm&ideuiemfajin,dcqa{iiKnKcaptunr«irecoquin 
2)  cxiihmo.nectcftdMiaeredcudum.tmiiclttfdjftifui 
faciit  nianitidlaiB.ar{'.eonjm.  quxdiciiljuu  in  c.cii 
caufam.nu.i.dc  tcftib.  it  licec  Bar.  m d.fno  trea.nm 
24  pa^licac  pecaTp«aH  hirofcint  probari, nihilominus  r 
" ipfa*toisopuuo«duer<.uur  prout  tcilainr  Dee.  in  d. 
conr44jl.nui)4.infi,quem  tamen,dc  Barjeccotnmim 
nu  opinioois  repu^iitia  m poteris  conciliarerccii- 
dnmea.qufditta  lunta  Com.ind.conr.ii.vol.i.quX 
etiam  luprarctuliivusin}.  limitat,  ad  diduin  Alex. 

£x  ruperioribusdementiK  ptobacionib.mnlnco. 
gnimpemtilia  coUiguomt.dc  prim&.qirana;  mentis. 
Zjtnonautc  mente capiqsquispn;ruiniturper4l.  I.nc 
codicillos.C'.dc  codieil.vbi  Bald.per  illum  icu.  vtdc 
anetucicDcc.m  dxanr.443.nuin.4.Card.in  confjd. 
col.a.vcrl'.a.dc  inde  ni.i. aq.de  homic.Bal.  ut  l.qda 
in  Hio... noc.li.de  oond.inD  Bar.in  l.filium.  Cdcacq.  . 
hxc#n.inc.au.iitis.d<  pnclcrip.vbi  Abb.  col.4.dc  in 
c.cuoportcaKol.vlixle  accnr.Pet.de  Ancii.col.aje. 
circa  fi.de  in  conf.  i8p.col.fi.aiq,  Boci.q.i).  na.67,& 
per  me  latins  allegata  fuprain  prima  limit. 

26  Piaricrcl  cltciiurmuod tcBibuslaiTcrcnribusde la- 
na mente  magis  crodanir, quam  deponentibus  de  in- 
fania, etiam  fi  priores  encntduotdniuimi^o,  pofie- 
riotes  autem  millc.icaeonliiltii  efid  Com.in  d.conf. 
ss.vol.i.dt  inebii  aip.co|.pen.lib.i.dctatioclt,qaia 
tcftesiquibus  ius  commune  cdncnit.dc  iuris  prxlum- 
ptioalriftit,prztcrnniur  alifs  > qui  inri  cdmiini  .tducc- 
l'antur,vt  auihor cll  Inn.in  d.c.  auditis,  de  ptxfcript. 
vbi  Abb.c0iu.4-A  in  c.cu  opotreat.col.  vit.de  accuC 
qnodSe  ptobaucre  Bai.in  l.obcamicn.$.  vlt.lf.de re- 
fiib.A  Pctr.de  Aneh.conf.254.circa  fin. vbi  etiam  ad 
hoc  dicit,  magis  efle  credendum  teifibus  deponen- 
tibus.qucm  cife  bona  condiiionis.A  famx , qui  a liis 
contrarium  aflcrcntibus,  ipiia  illi  comicniunt.ii  aurS 
diflemiuntl  prafumptioneiuris,c.  vlt.deptxliimpt. 
deidem  Anch.tnconfi189.col.vlt. 

17  Tertio  ex  traditisoblccuo,  mente  captum  fqiieni 
dicicxeo,qnod  lellcs  deponant  vidifleillum  fiircre. 
dc  al  ios  adus  mite  capti  faccre.ita  tradidit  Bar.  in  d. 
tiad.de  icAi.verlUapp^ia  pradctia,qac  refert  Com. 
inconf.aa.col.pCT.Iib.+Ainconl.aj.lib.  i.vbi  con- 
cludit per  didu  iplius  Bar.  quod  in  probanda  demi- 
tia  non  minus icnftis  corporis,  quam  iudicium  inicl- 
ligcntixattendatur.  Noii  inquit>&  fi  infiania.quxcft 
a8  corporiseepers  f iion  videtur , tamen  videtur  honio 
mente  inia  nus.de  ciusadus,  ex  qtiibusfacili  pOt  co- 
gnoficiinfiania.&idebccfiis  deponens  devifiu  in  ei 
dcmcntix.ptobatini  licet  vai  non  ficrss,quxpcrci- 
piamtimmcdiaic  rcnfiicorpocis,ctidcd  icitis  dc  vilis 
valere  non  debcrer.qnia  tn  caapix  ex  his,qux  viden- 
tut  facile  intcliigcniia  perci  piuniut , ideo  ccnicncor 
cadere  lubsiliim  corporis  falli  media  te, quam  ihco- 
ticam  an'crir  Ba  rt.  fixpius  amplexum  efle, A ad  hanc 
probandum  tacere  caxjux  iior.Dod.in  c.cu  cautam. 
dcccfli.A  quod  dicit  idem  Bai.in  d.irad.A  loco,  dii 
tenet,  quod  teflis  probet,  fidicac  vidi  fle  talrm  polfi- 
dcre.licctpoflcinofitrcsaiux  non  pollic  videri:  fimi- 
liter  fidicat  vidiiU;  talem  nionuumiUccr  mors  nuvi- 
dcaiur.A  vtiiirub.dcprob.homin.mnrc.cixca  fin, 
ap  Cui  icnicncixaduerfiauiot  quod  diciiBald.  ind.l. 
lofcpbiMtfitrJi  Dd  3 furio- 
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fcrioram.Cqtaitefta-fte.  poC<J(ft«gitdircdo  quC 
Bicnfccaptu  effc, probari  poflTcper  {6nem>  ^ adducir» 
A no.  Card.in  conf.5d.  voLt.infin.  qai  alTcric  talem 
deoienrii  fenfucorpwiyjercipi  n6  poffc,idc  voluit 
f nec.inc6t448.tm.ja.in  n.  vbi  de*  o6i opinione  pro 
hac  parte tcftat.idcm  placuit.  Menoc  c6f.Sa.n.ai  i. 
&212..&  ante  cum  tradit  BaUnl.a.  ff.de  tefta. 

■30  Quasdiffcnfioneefedare  potcd*»tvt  fecitCortie. 

fupra  in  prima  limit.ad  di^m  Alex.citatus. 

51  Quartumeftmemoriadignujtvrquisalium  men 
tccaptum  afferens  habeat  hm6vaffertioncm  proba* 
le^cum  prxrumptioiurisfitmconttdrium,  perc.  vlt- 
defuccetab  inteft.vbi  gl.&  Doc.&d.l.necodicillos 
C.dccodicil.ita  fenfere  Alex.ineonf.io4tu.6.vol.6. 
Bart.in  l.^.ad  fi.  tfde  bon.polT.  furiot  flt  infan.dcl.& 
alij  fuperius  ad  idem  relati. 

51  Si  tn  fuerit  fcmel  mcntecaptusf  fcmper  pwcfumit 
talis  ex  d.c  indicas  j.q.9.vtobftruaucregl.lnn.Ioan. 
Ant.&  Abb.in  d.c.vit.Sal.d.l.fnriorum.C.  % tcft.ftc. 
pof.Bart.in  d.tra^.dc  teft.vcrf.contraria  pmdentia. 
flor.&  lmo.in  ccu  inter  canonicos.dcel^. Pau.de 
Leazar.Pet.de  Anchar.  & Flor.in  elem.  i . de  homic. 
Corn.in  d.conf.zi.vetl.nam  pnemittendum  cft.vol. 
a.Pau.de  Caft.d.l.qui  tcfta  .Si.nec  furiofus  dc  teft.Fra. 
de  Arot.d.l.a.col.i.verf.fup  prima  dicit  Bar.  de  tefti. 
Coepol.  d.l.  I .§.vlt.  cu  l.fcq.de  ^dilit.  edieffed  in  hoc 
dicas, vrfupra  in  prima  limit.ad  di£lum  Alex. 

Quimonec  illud  infignerelam  te  effugiat  >tcftcs 
j j fingulares  t ad  ptobandu  quZ  effe  mentccaptu  latis 
cffc,qa  aliqu&cffc  mcntcc.iptG.vcl  infame, cft||uod- 
dlgcncratim  prolatfi.<^oincafafin^laritastcrtiii 
non  obeft  probarioni,fccus  fiprobandu  effetquid  in 
fpecic,ita  docet  Alcx.in  d.c6f!  10.  vbi  ad  hoc  allegat 
Inn.quem  ibi  fequunf  DoAot.  in  c.qualitcr,  & qn.il 
x.fc  jn  c.cu  oporteat. vbi  Io.de  I rao.de accufat.quod 
er  quam  plurimi  confirmaucre  Bald.in  1. 1 . C.qui  nu- 
mero lutidcmmct  Alcx.in  conr.9i.col.5.1ib-S.Bocr. 
d.q.  24.nu  4+. Spec.in  tit.  dc inquifit.S. i.vcrf.quid  fi 
\'nus,&  m if.nunc  traftcmus.vcrf.quid  fi  ille.cu  ver. 
fcq.&  in  tir.de  tcft.§.  tam  interrogatoriis,  vcrf.ide dc 
tpc,&  vcrf.fcq.Iac.Butr.in  l.Arriam.C.dc  harre.Pau. 
Lcaz.ir.in  difput.incip.conrra  iniirm  dcbiti.gl.fic  id5 
lac.Butr.in  l.ob  carmcn.^.vlt.tf.de  teftCyn.ih  l.a.C. 
quxlit  lon.confuc.Bar.inl.de  minore.  S.tormera.ff. 
dc  quEii.vcrffed quid  fi  tcftcs  Bald.in  l.i.col.pen.C. 
dctcili.i<  inl.dequib.ff.delegi.gl.  &Archi.  ineni- 
hilominus.j.q.g.  Doft-in  c.licct  ex  quadam,  de  tcft. 
6c  feribentesini. inter  parcs.dcrciud.  Bal.in  I. affor. 
vcrl!qua:ro  quarcncf.anua.C.dcprob.Ang.&  Imo. 
in  l.ex  facfo.S.itcm  quarro.ff.dc  vul.&  pup. 

34  Acorranat  vcioltercrcfnu  Dcc.  in  c.  licet  cam. 
dc  prob.iSt  Spe.iur.in  d.c.68.vcrf.fcd  cft  aduertendu. 
Jo,  A lul.in  c.  vt  ofiiciu.§.  i .fuper  vetb.reftium.de  h^r. 
lib.6.5c  Ant.dcBut.ind.c.qua1itcr«&  quando. 

Poftrcmo  fingulare  eft,  ^ referedum  cft , vt  fi  quis 
mcntccaptiT  t aliqu5cffc  afferat,  & interrogatus  dc 
ca  fcicnti^,rndeat,quia  fum  vicinus  iliius,conciudfi- 
tcr  probet, authore  Bar.in  l.mutuni.  ff.de  acq.  hzred. 
cui  adhxrctCor.d.conf.ii.vcrnfed  fiteftis.idecdfir- 
mauit  Bar.in  l.i.ff.ficcr.pct.  vbi  et  Purp.n,94.  &Spc. 
inr.in  c.68.  verf  & probat  furor.huius  ratiocft ; na  cu 
j6  fit  vicinus,!  pfumitcognofccrc,&  feire  fadfa  vicini 
lui,tcfte  Bal.in  1. 1 .S.cQ  igit.col.d.vcrf  & nota  vici 
ni.C.deiu.dcli.pcrtex.inl.dominos  horrcoru.tfloc. 
& i.  I -il.  I . tfdc  fiiimi.  cui  ccfauct,  9 idemmet  Ba l.di- 
citin  d.l.i.&Z.i.du  afferit  fufficerem  aliquo  inftfo, 
37 1 (p  ponatur  prarfcntibustdlibusralibus  vicinis,  ad 
ad  huc,vc  tale  inftruinentum  tenear,  etiS  fi  alias  illi 
teftcs  non  fuerint  doffi  dc  qualitate  perfonaru  con- 
trahentium,motus  eadem  ratione,de  qua  fupra. 

Limita  tn  iftud,  tunc  tantum  modo  procedere, 'qn 
38  vicinus  t deponens  fuerit  diu  vicinus ,,  fccus  librcui 
tcnipocc  fit  illius  viunus : nam  tunc  cum  ceflet  ratio 
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Inimicum  pr^umijfacilip  pb 

ftiroontoan  oaufafui  iainikir<^Htii(|UcKl 


qupmodP  prpccda^,firfh|S,  dcc!^^ 
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MtnthifAciUir^icmwgf^ 

'z  lHithicutrtpeUiturifepim6hhbitiaifiM)(iriiL-  . 

3 J^hnicus  fipiUitut  d i/t  iuifi 

trimttihus  excitis.  ' 

4 fnimicuspfuniptus  r^Oif  d ttj^anio  in  eifeOtthi^y 

rtiam  ttJlU  i^oret^t  rtptimi/r.  - 

6 De inimteo idem iudicatuUtmifi , & Mta,  de^0<^HGk 

mus  ex  ver  ijmdi  ratiom^uod  dtbtst  ej^ 

7 Immicmmmfobimrtpeaittn-dnJhmontOiHn^h^ 

ei,fed  etiam  y^auijunt  de famitta  intmiei.  ' ■* 

8 Qui  aS /dlutat,eu  ejfet f4Huff:^taretttpMtdtfj^dliii^ ' * 

9 Inimicus  repeBiturdttJlimomo  esemverefist^nf^tid^ 

micitia,velprajitmptiue  licetis  eJet_fintm0itfiindh. 
10'Inimicus  etiam  in  articulo  mortis  conRitittui^^iUeipif. 
fttfanlUJTsmam  Euebariftiam  repeBHxr  dtefiiillnxh  • 
in  caufd fui  inimici.  ' 

l\  fnimscusttflis  nec/imipkneprobat.  * . 

X 1 Inimicus  tejlis  non facit  indtciumadtortt&OIffiyttekdBd 
quirendum.  Quod  dechra^z>t  ntt.  i 

14  Inimicus  rpieOiturd  tcjlimonioin  cai^'inimti  jttiasmfi 

inimicitia  non  proiejjirit  ex  iu/U^  C"  rationahiU  caah. 

1 5 Inimicus. repellitur  a ttJiimQnio,ttsi  fitufi a dt  tomfb  fut- 

■ rit  inimicus.  . - i : ■ 


16  Inimicitia  qiti  caufafuit poterit  exdptreeotOtait/tlfheh 
mtcuifi  de  inimicitia.Contrjtu.  i ’j.ConeiUatio.nii:tdi. 


19  Inimica  multer  etiam  repellitur  a te  ffimonh. 
bdauis 


20  Statuto  JiiponHey  quod  quis  babtat  pacf  ab  bartd.  'otei/f, 
nedum  a mafcubftd  etiam  d faemtna  dtbefpax  kdben. 
zi  Inimicus  reeonciiiatut  repeSitur d tejimotuo. 
a 2 Inimico  recepto  de  fa£io  in  tejimy  ir po^ea  re 

conciliattone,sUsus  diSlum  ideo  non  reeostUMtJctrt. 
Inimicus  de  antiquo  reconcHiati4spot0eJftteflts. 

24  Inimicus  rteonesUatut  vtd  tejiimonso  pojjit  rtptl^fatt^ 
inimteus  requiritur, quod  nondumfit  Uqfups  tridmm» 
d die  reconciliationis.  • ■ 

2J  Inimici  upm  non  p6t  admittere  iutkd  ex  fiso  orb^rioJ^ 
zSlnmitusttJliiyVt  repellatur  yfufficHqmoiprdbittirttMa 
tninneiuam  vigere,  ijfuhjiflert  teport,  qaoptodutim 
teJHs,&  tempore  quo  iuratiUett  antea  non fuerit. ' . 

27  lnimieutjpducfti,etei,ieontraqutp^mtA  pitefetiefiu 

28  Inimicus  vt  d tejhnonio  repellatur  pffdfSda  efi  qual^m^ 

^•ciesyijca^a inimicitia. 

29  Immico  Jpduaqintt^t  afferenHftitriemcliertdUiVtntt^ 

fiimmorepeMtlnttnulUimmki^eafuetHtjfibma. 
jio  Inimicitia  capitalis  non  lenit  repellit  qmem  a Ulhmtttdtt  < 
3 i Inimtatidlemt  licet  non  repellat  qmem  d tt^momeeittra 
bst  tamen  de  fide  teftis. 

3 2 Inimicitia  qua  dicatur  capitalii , ^ qua  inimicitia  ttfie 
repellat, tudiets  arbitrio  relinquitur. 

'3  $ Inimicus  vt  a te/iimonio  repellatur  debet  pars  opponere fe 
cusfi  eanonexcipsat. 

* \/l  P n r 1 ri  inimicum  f pnefiimi, probat 

. rcx.inl.i./.prafterca.ff.dcqu*ft.& 

ibi  Bar.Sc  Marf.Spc  in  tit.de  citario.S.  fcquif.n.2.Pa- 
n.poft  Ancha.quc  adducit  in  c6f.6,nu.64.vol.  4-pla- 
res  adducit  Luc.de  Pcn.in  l.qu8admodti.C.de  agrie 
dc  ccnfit.lib.  u.  vcrf.do.non  probatur  m c.cu  P.Man- 
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De  pfobationib; 

con.&ibi  Fcl.in  i. notabr.de  accuf.  Fran.Mar.q.8p4. 
nu-s-&  io.a.par. 

^ Infertur  repelli  inimicQ  fitefeimonioincaininii 
ci.probac  tex.in  l.tdlium.&  ibi  Bar.  AIcx.&  alij.fl.de 
«elK.ac  in  d.§.pterca.&'in  l.fi  qs.  Cco.ti.de  tcfti.  Alc. 
in  c6f.ix74n  x.voI.Hoft.&Io.And-inc.cu  oporteat. 
deaccuf.Ncposamon.Alba.in  trac.dctcftib.  nu.jr. 
JMarI.conr.i2.mi.io.lac.But.de  tdlib.nu.15.Iac.  Ac* 

f;idius  in  Hmili  trad.de  reflib.  nu.zo.  & dare  probae 
n auth.G  rdlis  dicatidc  ibi  oSs.C.dc  te(ii.&  in  ff.G  vc 
K qs  in  Aut  It.  dc  tdlib.  Ripa  in  c.  i . nu.  i8.  dc  iud.5c 
inimici  tcftimoniu  repeUit  iurcnaturali.idcoq;  non 
pot  Princeps  ct  fupremus  exceptione  hac  toUcrc.vtp 
Paril.d.c6f.2.nu.69.&  i6  licet  ali.istcftcs  inhabiles  in 
j crimjnib.  exceptis  f admittant, ta  hax  conclufio  am 
pliat  procedere  ct  in  ctiminib.Simonix,hxrcfis,lxr? 
inaicuatis.c.p  tuas,  5c  ibi  o€sde  fimonia.  Barr.in l.in 

8uaefho.if.ad  Icg.lul.maiefta.  Spc.tit.de  accuf  $.  i.in 
naiib.  verbis.  Abb.inc.inquintk>nis.  dc  accufa. 

&.  in  d.ccu  P.Mancon.per  tl lu  tcx.de  ibi  Fcl. A ng.in 
l.q  accurarc.C.dcaccui.Aug.ad  Ang.de  Male.  I ver. 
nccndad  qrcl2.Marr.conf.2o.nu.27.Crau.cdf9.n.6. 
oes  in  d.c.cu  oporteat.  Paris dePut. in  trada.  find.m 
verr.teQi.col.4.vcrf  & in  crim.cxccpfis.l-cdc.de  Scn. 
c5iJa52.Rcucr.inGuiftoPatri.01dr.c6r2io.rcgula 
hctcol.2.Gram.cof.4).nu.iS.Par.d.cof2.nu.59.vol. 
* 4.Marf.latcind.S.Pra:rcrca.nu.z.iicita tcnEt*ocsin 
d.c.rcpcliant,&  ibi  pcrFcly.nii.  t .de  accuf  dc  pofl  cu 
* dc  * edi  tdlatur  Clar.  in  praxi  cnin.S>.fi.q.24,hu.5. 

Ampliat  fecundo  iuperior  illario  procedere  Er  in 
4 inimicopiumpto,thcturplna.inc.cuI.&  A dere 
iud.MarlJcof2o.nu.!9.c61.2p.n.zt.Gram.cdf45.nu. 
Jj.  laf  conf  i67.nu.8.1ib.4.  hinc  dr,  licet  inimidtia. 
6 tnoaCt  manifcfla.  G tn  ^bGtcainuniciris.qcrtC' 
dis  ignoret, tcGErcpcUi,Bar.in  l.i.in  H.tfdc  his,quib. 
VI  indig.9  didujtabuit  ^ Gngulari,Marf in  Gn.  12S. 
iaiinicusrepcllit, tenet  idc  Bal.in  l.przfcri.C.Gcdtra 
iustvd  vcU.pub.Anch.in  c.ftaturu.  $.G  vero  in  s.no. 
dercfcri.in  d.Fcl.in  c.quoties,nu.4.  dctcG.Marf.ind. 
1.  i.S.ptztetea.nu.  ).Graro.conf4t  .nu.  i8.  idE  Marfil. 
conf'1 1 .nu.7.ic  in  1.  i.in  prin.nu.5 1.  ff  dc  quxG.  idem 
6 coiin  iudicamus  de  ini  inico^  t & dc  eo,  dc  quo  dubi* 
tamusex  vcriliinili  rone,  deatethei  inimicus,  Bal. 
in  c.i.inprin.in  5.col.quib.cauffcu.amitr.Marfin  d. 
l.i.inprin.;nu.)  i.Gcfufpedusdeinimicitia  repellit 
Inn.in  d.c.cu  P.  Macon.de  accuf  Alcx.ad  Bar.in  d.L 
tcltiuin.C  dc  teGjb.Marf  in  d./.  Pr9t;ccrca.nu.  i 
7 Hinc (t dicunt  repeUi,tqui  funt  de  familia  inimi* 

citAbb  in  d.c.cu  P.Majiconella.  Bal.in  c.  vafailus.il 
i.io  tit.G  dc  fcu.fuc.contro.  vbi  dixit  hoc  extedi  vfq, 
ad  quartu  gradu,idi  Fcl.in  d.c.cu  P.&  in  d.ccu  opor 
teat,col.<  .Bal.in  i.athletx.  S.dat  rcmiinonc.  ff  de  cx 
, cufar.tutMarf  in  d.  §.pr<^tcrca  nu.  i ) /..Grani. cof  12.' 

nu.t  .Aiex.conf  24.vcrf  non  obGat.  lib.z.. 
t Hinc  repellitur  ,tqui  non  falutat,cu  efTct  folinis 
iaiut3re,Crot.dctcG.par.}.nu.99.p  gl.in c.rcpellanf. 
nu.a.Fel4optocc.  dccrct.in  vcr.falutatio,  hoc 
demum  tot  modis  dici  potcGtcGcrcpelli,quotinimi 
citis  pr«rumi  dicimusicum  dc  inimico  prxfumpto 
idem  iudicemus,quod  dc  vctOidc  mauifcfto,  vedrxi- 
musexlnn.ind.c.cum  [.& A.dcreiud. 

9 Ampliatur  rertio  illatio  Gr.mata , t cr  q>  tcftcs  ipG 
dicerent  nihil  cauix  inimicitiaru  fubcflcj  nS  fuihcit 
ad  cosrepeilcndos , vere  fubGtcanfa , vel  prxium* 
ptiue , licet  efliuitipli  finc  mentis  odio  probat  .\lcx. 

. cx lnno.in conf 99.in prin. vol.i.  Marf in  Gngu.  1 2«. 

Gram.conf  49.  A lcx.conf  1 74.  v ifa  inqu  iO  t i onc- vol. 

, i.fufficttenim  appaterccaufaminimicitiz,  licet  cx 
animo  non  pcobejuiriGrain.conf4i.nu.6. 

10  Anapliauirquarroet,t  CP  inimicus cfTct  in  articu- 
lo mortiscooGitutust  dato  9 acccpifict  fandiflimS 
£.uchahAi^,Bai.intit.dcpa.Conftan.in  ver.  vaflallt* 
AOSiin  fexcfcrtFcL  in  clitctis,  depizliimpt.  in  4*col. 
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Mar.d.S.prctcrca,nu.6.&  in  I.G.Cdc  prob.licct  aliis . 
dici  foleac  non  cfTcpndumenddaliqucmCtirivcllc,  . 
cu  videt  fc  proximu  morti, cu  non  ptiftnnat  ini  me- 
mor falutis  atcrnz.I.G.C.ad  Icg.  Iul.rcpc.Gram.cdG. 
46.nu.7.&  cof6r.nu.  I.  Crc.in  prac.cri.S.  circa  quar- 
tfi.nu.  ? 50.poft  multos  ibi  cogellos,  & pcrCadi.dcc. 
Pcdcmon.79.num.9. 

XI  Ampliaturquinrocriamtquo  ad fcnii plena !pro- 
barione.-nain  nccfcmiplcnc  probat.Grau.  poli  An- 
char.qucm  adducir.confp.nu.d. 

12  HincainpUaturfcxto,  t vtctnonfaciatindicitim 
adtorturS.Bal.confii6.in  i.col.vol.i.  Marl.incoG. 

1 S.nu.6.c6f2.nu4i.c6f.20.nu.9p.na,(Sc  admiffusni- 
hil  probatftja  lex  rcGftit.  Batt.cof  5 8.n.29.col.4.imo 
nec  tacit  indicium  ad  inquirendu.  lnno.in  <J^u  P.dc 
accuf.de quo  late  per  Boi.tic.de  inquifirio.nu  .5  2. 

13  DccUuaturth  hoc  t non  ira  indillindc  procedere 
in  inimico  non  capir:ili,quia  tunc  non  cft  in  arbitrio 
iudicisinfpcda  qualirate  iniinicirix,  B.m.  in  l.mari-  . 
tuSjffdcquzfl.Marf.  in  d.l.i.jT.  Diuus  Antoninus,n* 
a.&  in  'd.il  .praeterea. nu.  1 }6. 

14  Ampliatur  feptimo  t et  q>  inimicitia  non  procef- 
ferit  cx  iuiLt,&  rationabili  caufa  Marian.  in  c.  rcpcl- 
IStur.inS.col.deaccuf  Fcl.in  d.c.  cum  oportcat.col. 
5-quos  refert  Gram.  conf  12.nu.4-  namnoinfpicitut 
iultttia,vel  iniuGitia  caufz,  ied  fufhcir,  quod  talcqd 
pnecclfcrir,  quod  habuerit  prouocarc  animum  alte- 
rutrius ad  inimicitiam. 

1 5 Hinc  inimicus  repellitur  feria  G iuftd  caufa  fiicric 
inimicus, But.iii  c.  vt  debitus  dc  appella,  quem  refert 

. Gram.inconf.46.nu.5.contra  quod  tamen  ftatdicliz 
Melli  in  rra^.deccGi.nu.5. 

16  Hinc  Et  dr,  t q>  qui  fuit  in  c3  inimicit i®  poterit  cx 
cipere  contra  teite  inimicu  dc  inimicitia,  Anch.in  c. 
ftatutuin.in  prin.de  rcfcript.in  6.  Abb.d.  c.rcpcIlanF. 
nu.5.  & 6.  fatis.n.  cft  quod  adfit  inter  cos  inimicitia, 
quocunq.  proceflerir,  vtfupra  diximus,  Alex.  conG. 
99.in  G.i.col.vol.i.Anr.inc.  vcnicns.2.dc  fponf.  idc 
Ant.Abb.&  Imo.inc.vtdcbitus.de  ap.&  hanc  opi- 
nionem, veriore,  dcxquiorcin  dicit M.irf  in  d.l.  r.§. 
cum  quis.nu.i  8.dcquo:ft. & tenet  laf  in  I.Gixrcditas. 
iiU4.Cdchis,quibusvtindig.Parifcoj)f./7.num.l8.  . 

vol.4.in  conf  .6 1 .nu.  1 6.cq.  vol. 

17  Contrariu  iniinicitia  tlupcrucnies  fjflo  illius, 
coua  que  producit, no  rcpdlar  tcllE,  tenuit  Bar.in  d. 
l.i.§.  cuqs.  Bal.in  l.fed  li  qs.jl.illud.  tf.fi  quis  cautio. 

6t  in  I.2.J)  .fi  agSt.ff.de  iud..Ro.in  l.fcmcl  mora.in  pe. 

col.verf  z.ff.lblaiiat.Bal.in  Auth.G  dicafm  j.col.C 

detcffib.gl.  inc.vtdcbitus.iu  3.C0I.  C.dcccftib.gl.in 
c.vt  dcbitus.in  vcr.rationabilita.cxt.dq  app.Dy.in  1.. 
filio. ff.fol.matr.  Alcx.ad  JBar.m  LtefHum.C.  dc  tcfti.: 
Fr.,Mar.quaeft.Delphina.29r.nu.i.inpar. 

18  Sed  hxc,quzvf|contraricus  inter  Dofla  facili 
diftbluitur.G  dicamus  fecundam  hanc  opinione  pro 
ccdcre,qa  iudici  aliquo  modo  conftarct  parte  dedif- 
Iccaulain  inimicitixin  fraudfi,  vt  repelleret  tcftcna, 
aldsproccdir  prima  opinio,  ita  loquitur  Barr.in  d.S. 
cu  quis.&  ibi  declarat  M.ir.&  declarat  Abb,  in  c.ire- 
pcllanc.in  G.  qui  dicutideo  hoc  coru  iudicis  arbitrio 
rclinqucndu. Fcl.in  d.c.cu  oporteat,  & Alex.d.conL 
99.Fran.in  c.Romana,in  prin.de  tcltin  6.Pcc.dc  Mo 
cad-in  addfad  Crot.in  irad.de  tcfli.par.  3. lite.  MM. 

rp  Ampliat  fcpiimo  t ,pccdere  Et  in  muliere , in  qua 
poteft  cadere  inimicitia,  falte  quo  ad  odium  animi 
ipati.de  Anan.&  Fel.ind.c.cum  opottcat.S(cph.Au 
frcr.in  trad.de  reprob.  tcftiuni  nu.  52. 

20  Infertur  ex  hoc,q<  flante  flaturo,!  9 quisdebeat 
habere  pace  ab  h^edib.occifi, nedum  a mafculo,fcd 

* ce  a fecinina  haberi  debet,  ita  * communiter  tenetur, 

& atteflat  Ripa  in  1.4./.Cato.ff.de  verb.  obii.  Se  poft 
eum  Ciar.in  prad.aini.ff.G.nu.  J5.q.58. 

21  Ampliatur  odaub  procedere  t et  in  inimico  reco 
aliato:  napp  prioresininneitias  adhuc  efl  dubium, 

loJipbiM^tariiifxJo^i,  Dd  4 ante* 
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anrem.ineantrcliqmr odii, probat  inc.accu&torest 
;.q.s.  qu^rcxeum  dicit  fingulare  Roma,  fing.)  t>5.flc 
hocdocuir  lino.in  1.6liusfaaiiiias» lf.de don.  exlnn. 
ind.c.cum  l.dr  A-deteiud.ad  idem  gl-mc.pcc  mas» 
vbi  Ana.6(  Fci.de  fimodario  l.apaTiiTimitCdeiud* 

* Abb.in  d.c  cu  op  neat. vbi  ’ oes  tenere  dicit  Fcli.& 

* idiatur  cifc*  communem  ,§  tenent  plurcsJ,Quosin 
vnum  congeRit  Tiraq.  in  trada.  ceflante  cauia  in 

* pai.limit.  i6.nu.7.ex  quibus  * coromunem  opimoa6 
dfe  a pparct»vt  dicit  Couar.prad.quaeft.c.  i s.lib.  ?• 

2Z  Hinc  dicitur  inimico  f recepto  de  fa^o  in  reft6»& 
po0carublequura  tcconciliatione»  liliusdi^uidcd 
non  reconuaicicerc.Io. And.ad  SpeJn  tit  de  teftc.  in 
prin.idcm  tenet  Fcly.in  d.c.quotiesi  m a.coi.detcRi. 
Mar.d.S.pnetcrca-  nu.nS. 

2 j Declaratur  modohee  ampliatiof  proccderc.pro- 
ui  loquunturdupra  relati  Dodl.in  inimico  recdalia- 
tode  rcccnci)  fccus  iii  inimico  deanciquo  rccdcilia-» 
to.Bal.inmargatitarua»inverl.tc0is  mimicus,!  ta.de 
clarat  Alex.ad  Bar.in  d.l.tenium»dc  Marf.  ind.l.i./« 
prxtcrcai nu.5.  quia exantiqutcatcprclQmitniobli* 
uio,Nellus  dc  tdlinu.  3. 

autdicat  rcccns.fea  antiqua  reconciliatio  po 
nit  Arch.ic  PnepoC.Mcdiol.ind.c.accui'at.>d^  ad* 

* uertcad  id,  (p  dicttSigilm.  colileuda.  46.cnc  * coem 

24  oiuin  Dod  opi  requifitt  q>  nondu  dt  lapfum  triduu 
adiereconciiutionisad  hoo  vtpc^tquistan^int> 
micus  repelli, que  icfcrr  Cia. inpiaxi.  /4i.q.24.q  illa 
iruprobat.dicitq;  relinquendum  iudicis  arbitrio. 

25  Ampliat  nono  procedere  f ctin  caulis » qux  arbU 
trio  iudiciscnent  dccidcndx.  Kam  mdex  ex  luoarbi 
rno non potcd admittere cclhrin inimicum , probae 
Meuoc.dcarbi.md.il. t.  quzd.as. 

26  Anipliatdccimo^cedercft^^inimicitia.reuini 
miciti^ canon  rubelTciamc  productioni »fu0)cit.n. 
ad  hoc,  vc  tcltis  mimicus  repellat  y (f  talis  inimici  tia. 
proDcc  vigere  5c  lublidcTC , tpe , qu«» producit  tcBis, 
ii  tpe.qiioinratlicer  per  antea  n6hicHc.Ia(!inl.i.in 
4.coJ.C.dcce0.P.m^c6l.6i.nu  i7.voi.4.  ni  qualitas 
icflistanlit  habilis.necnccon&derarui  tpc  depolitio 
nis  Dcc.com.  16  ;.in  caula  mammonii,col.pe.nu.  10. 

37  Limitat  inouo  ndproccdeic  t principalcdidD  il* 
Kinomsinco, qui  cllct  pariter  inimicus  vmq;  parti» 
liiliccr  prodnccmi,^  ci, contra  quem  producitur:  na 
panra.'.otiu  &immidtj^cxciadunr  omnem  prefum 
puoiicmmcndacu.&doli:iraconduditMaiiUnl.i, 
$.ctim  qitivmj.iv-il.de  quxft. 

as  LinmaNccumiot «Pccdei%di^aruperius,mod6 

fit  ,pbat  a qiialuas  fpccie.s  Sc  cl  inim  iciric.  non  enim 
fmhcii  ^batioingcncfc.  lnio.in  c.IUy.  dc  rcfti.Bal. 
inl.iiquisrc0ib  in  hn.Cdcreiitb.  laf.in  l.i.m  y.col. 
C.dc  rcll4.C)rain.conr.ia.Cflj.io.coijl.44.nu.7. 

29  Dcciararurth  t non  tequin  piobanoncnvalicuius 
caulx»qn  ipie  tdhs  aflent  ic  iniinicuiTi,quia  iili  credi 
tur  quoad  eumrepeUcndum.hcct  millJ  caulam  ini- 
intutixallcgcr,ira  Abb.not.in  cinquifi.  $.3.nu.6.de 
.otaiCdc  idcm  dtciteocalu,quolimplicjtcr  diccrcc 
lcn&  diligere  patredequit  Ana.Maria.S^i.&  Fcl.de 
Ibpcr  hoc  ce0em  imcric^aii  debere  dicit  ibi  Abb.dc 
tradirKcposa  Mon.AJb.in  rrac.  dcte0i.nu.jy. 

30  X.>mitatrutioproccdcrc,tmod6u!i(ntCitia  (itca 
piuiiS,q>  probat !cx. in $.  liquisvcrodiCat.  inauthd. 
dcrcRib.  Abb.po0  Vm.ind.c.rcpcllaniur.nu.4.dcac 

* uii.de  tenenr  oc$»vt  dicit  Ana.rn  d.c.cum  pponcat» 
nui!6.dc  ibi  Fci  nu.s.&  Arct.nu.rp  tc0aturdc  cornu* 

* ni»dc  po0  eos  Clai.  dicit  * commuocni  cllc » quod  ic- 
uis  inimicitia  nou/ulficiat,  d.q.a4-nu.8. 

j 1 bubUnmarurmodotlcueinimmiatiam  faltC  dc- 
traluve  dc  tidc  (cilis>dcilliusdi^umdcbilirarc,licct 
eum  noaoomiaoccpcJict,  Fcly.in  d.c.quocies.nu.4« 

. dcidld^Aulrun  tr&cs.dc  tc0ib.nu.5d> 

}2 . bublimilaf iccundot iudicis  arbitrio rclinquitQu^ 
dicaC  ioimiema  capualis,  dc  qux  uumicia  teilem  ic* 


pcliat.glcx^  d.c.cu  oporteat,in  verf.inunicus.Gd^ 
in  c.^ms.dc  procu  in  i^.Grain.in  conf.5  7.nu.9.probiL 
latcM^oc.ia  ra£l.dcarbjt.  iud.ii.2.ccnt.2.car.xio. 

Si  Limitat  quarto  devit.  f ^cedere  parte  oppcmctti 
fccus  n pars  nC  excipiat.  n3  cu  0t  dc  his,  q partiu 
to,  vd  cxp0b  coreniu  poflunl  approbari , no  rcpcllvt. 
officioiudicisiuxta  not.pcrAnt.de  Buirin  c.  dilc^ . 
dc  cdruc.dcpcrAlcx.mi.4.$.bocaut.0Alcdam.inlo 

CO^C  LV  S l 0 AiLL 

ARGVMENTVM. 

Qui  mercatorem  fc dixerit,  debere profiatc 
recalcm,^  qui  iftud  probetur. 

M M A R IV  M. 

1 MrrtMtortmJi  dietnt,  taUmJidthrt  probart 

b*cqu  Alitas  dfiatuto  rtqmrtrttttr. 

2 Mffc Ator pr<Aa4itr  tx  to,  quod  m^otiandi  opus 

id  eJlyematyVtHdatqat. 

i M treator  vt  quis  probttstr,  non  fmjfiu  tprohart  aliqui 
UUamyausfuenUambahtTty^d  rt  tpfa  silam  txtrerat. 

4 Mtreaturap'rJeoKinptr  alium tfi txcrttstdaitt  quit  mtr 
CAtorpnihftur.  Contrar.nu.^. 

6 Mtrcatorfx  vukojsutplui  a^u,aut  ne^oeiatigenS jM, 

7 Mtrtator^t jpkfi  qtyproitandu  e/l  illu  maiori part9 fatui 

tatu/uarufu  m mtreantqs  oabtrt*  cST  Usttrt ad koc yVt 
mtrtatorumpnuiUgiftgaudtrt pofjitfttus fi  modka  m. 

8 Mercatorvtqtproi>etprobidi/e/isliMmemtrty^v9dert, 

9 Mtrtalorcyquem  non  t/Ji probatur  exn^quod  in  Itbrii  ji’ 

ut  tn  tnatritula,  m qua  mtreatoru  nomina  dtfttikur^r 
non  Jit  deJcriptHs.  imtiUptrvtnu.iO.Comr.nu.  1 1, 

1 1 Mtreator  vl  quit  proba  ur  probandU  tjiy  (Tbodu  mena- 
turam  illam  txtrttTt.  ^ubitmstayUt  nu.li, 

1 4 Mere  Muri  yquSdeftruiftpraJumitmex  eurfu  quiaqml-  ^ 
nq,  autji  auquam  aha  artem  profittric^erttyproptnr 
qtian{  a tnn  lictbat  m prt-ua  .impHmfetxtreer*^ 

fj  c0vcl  lippis.dctonlbrib.vtaiimt.illud 
^**o^*A»^ail«gas,dicciirvcdeb«yt,p- 
barc,^  dicit.allcgaivc.pctunlg.tta  hador.Cdc^Jba. 
dc  ibi  icnbcnas,5c  diximus lup.in  couc)ul'.AIJcqans 

1 qobrcmquilc  mcrcaroteilixcnt.l  viiq.cireialepro 
barc  debebir,  ficun  m hac  facli  Ipecic  aOirir  Bcrxxin 
q.!  ly.tiibn.a.ru  co  maxime, vbi  b 0amto»liucd  lege 
h^c  cadd  qualitas  rcquircccLtunc.n.miniipe  illudiil- ' 
lavclibilocu  viiidicarcr.ndi  hmdiqiiallrate^bata, 
oi  I.^tor.5.docc.c.fl.ic  vi.bon.rap.vr  tenet  Rir.  inl.* 
1.5.1.  tf.ncqdin  Io.  pob!.dcinl.Fulcin.$.a.tfea  qb. 
caoan  pol.ca.3c  />au.Ca0.in  l.fi  peraliu.ldoo^.lf. 
ne  quiicujqui  illius  voc.vicxhdc  in  I.cogi.Cdepo. 
hxrc.atq  lo.And.inc.i.dchomi.3c  Alcx*movrai4- 
nu,  i.voi.a.vi  ct  rctor-ipk  Berexin  d.q.  1 cy.miih.  j4c 
voluii  Cyn.in  La.C.de  proba.verf  3c  hoc  atgdac.de 
Aic.Bar.m  r.dcnumiallc/»qa  m.  pcnllumtcx.ifulc. 
adul.dtitcrum  Alcxan  coBUi2«.in  prin.vol^.' 

1 At  probat  aliqu^mcrcatorbencf^ibarofriDeiit* 

gociandl  oi>us  cxcrccac.McrcatorctciTii  verbo  mdv 
cari  deducit.  macatoraucn6  Iblum  emptionis  vim 
hct,!.cuq.xdc5  mCTcauxsc0.|f.dcvhjcAc 
dcdolicxccp.vcnucf  cinSdivendCdiq;  mercanirasi 
cxcrccrc»vt  tn  i.i.dc  l.licitaria  $.vU.0i.  de  publ.t.Iex. 
vbi  Bac.  l€ dc  Icg. j.l.annoni.  de  extraord  cri.  3c lal^- 
Rebufau hmcrcU»0.vcr.i^m.  ASign  mrAt  ^gggii, 

J Qd-ipp  nq  lutncif  4>barc  f aliqui  noeitia»aut  frliril 
mercature  hcrc,lcd  9 rc  ipla  iiUcxctceat»vc  tradidit 
Bar.iu  luo  tracUc  tcUib.  nu.di.  dt  illum  reten  ^jjf 
in  luotra^aic^.  reg,4oj.  vcrl.dic  primo»  acnoSI. 
l.lariaianos.Cdc  mili.icUA  meltus  m l.neqiiuU.C-T 
iPPjusm  Uanp.S.ucgociatores,ibi,quand*«ii 
hmdi  aaufunt.ftalciurciintna.  vtidciunuimiiciU 
buu4nu2v(.dc  tDC(caui|iQiouuaiui  •jilo,  '.ntim  jn-~ 

iUud 


De pfobationlb.  Conci.  MLII* 


4 Ilhid  pritnoampliabr^.rt  covfquot  verum  Gr,  vt 
. ^jQUam  precando  Gt  perfe.  Se  non  per  alxum  exercere 

' nfercaturafT),atgum.l.vlrff d^cxculai  tutaqua  fing. 
mcicRoman.in  nng.64tncap.an  exercens,  4ciC()ui* 
mr  Arer.inaUcg.l.icriniarios.Cdetcil.niit. 

5 Comrariuni  tamen  videmur  t ^cqoutt  Alcx.&aiij 
inl.dicmfun^o.tf.decGic.afrcr  colum. 7-  nu.i^vbi 
voloitiilam  leg.vlt.  Gbi  locum  vendtcarcmotGcio 
vilifdc  non  circadi ad  magnum. prout  cG  mercarura; 
hanc  partem  aiam  amplcdiiur  Kcbuf.  in  d.trad.dc 
mcrca.minur.d.arr.i-2lo.i.nnm.8.9. 

6 PrinH>iin3i(idacGprimanac6cIuno»t&  intelli* 
gcnda.vt  praedat, quando  piobaretur  plurcs  mcrca 
fUraspluresquenegottationcstuiflc.lixusaut^iG  viu 
tantU/nocnim  ex  vnicoa^u  fimplict,&  ex  vna  Gm> 
plici  ocgotiationcprobaiur  quC  cGc  mcrcatorcnt.vc 
autborcGBcro  ineadcmqDxG.t  r $.mi.4.perl.t.$.i. 
vbJ  Barto.lf.detnbu.ad.&:alioscirarRcbuG.iatra^. 
dcfserca.minu.arnc.  1 .glo.  1 .nu.  1 o.idc  fcnlcic  CaGr« 
AK^*Aret.6c  Imo.in  l.conrimJus.  S.cu  ita.G'.devcrb. 
obligat,  ad  ideo  rerpondit  Nact.in  cdT.JTO.  mi.a.itc> 
mm  repetiit  Rebutjn  {.vnica  num.6o7.C.de  limcen. 
qua;  pro  eo, quod  inrer.  Se  habemus  ex  tex-I.procura* 
toris  Si .quzn  turde  tribu  4ic  quoi  ceti  colligitur  ex  eo 
qino  Bal.m  1. conAi.lf.de  in  l.ex  eo.  de  tcft'  3t  in  hic* 
j^tis.icrois.Si.fi  ex  odicio.de  ibi  Bald.  ff.de  Icg.  j.in  I. 
inarici.ii.qu5li«im,pcrillufcx.tf.dcadulrvt  de  voluit 
JcKin  cap.qadqtiam  de  lcnicn.)ib4>.ciulcld  Giiclbitd* 
ti«  Baid.inrub.C.dcc61tpccu.quadho.vtrdcin  coG* 
44j.pudlu.'.rupcrquocoium.pcnulr.Tol.t.llcinqmti 
6Lpec.de  AiKbar.inrepe.cap.canonu  ibcuca.qu^A» 
t+priiK.verik.prouideturquandoquc  per  Aaruta  de 
cdlUcdiccdKituere  Comin  coG.;}  .quoniam  per  fa- 
moihfiinu,vol.|.dc  Aretan  corvuip  diligfirerjsc  ena* 
mre.c0l.7jn  7.dub.  aliisalleg.  Tiraq.in  rraiA;  de  pe. 
cauti}!  41U.1 66.noQiirime  vero  laiplit  Burf.in  conG. 

ve  cuam  aGemera  Cxph.in  conii. dojiu.}. 
vol.  J .Soc.iun.in  C0nf9p.num.it.  vd.x.  Se  Fel^n.ia 
proceni.decr.Greg.nu4s<dnbi  addit  author. 

7 Secundo  hmua,dc  inrelligc  f veram  cU'e  cdcIuGo* 
nenMi  ctid  probaretur  iliuro , qui  niercacorem  fc  di* 
cit  roaiorem  panem  faculcamni  luarG  in  mcrcannis 
habcrctdc  tenere  ad  hoc.  vt  priuilegiistncrcatorugau 
dtre polliti  lecus  G modicam  partd  1 vt  cautum  cG  in 
lictnprr.Si.  ucgucatio.  vbi  Barro.G  de.  iur.mimu.6c 
ia  v^uie  Abb.  perHlG  tex.in  e.  I4:irca  hn.de  iud.de 
noc.  A lcx.in  coi.  los.in  prin.  voI.4qucm  etiam  reiert 

. JRcban  d.trad.de  mcrcat.mimu.gl.  i .art.  i.nuin.  6.dc 
Boomv4llcg.q.i  15.  rubna.4. 

8 Tento  vclimlimitcs,^  imcUigastnohabcrelo* 
cu.quado^is  probaret  Ic  foluG  emere  tantumiquia 
tunc  iiodiccrcfor.  neque  pcob.ircturre  cGc  mercato* 
rCm»  alioquin  omnes  diceremur  mercatores,  cd  lcr6 
ofsocscoiant  Gbi  iiecet&ria«dc  ideo  requiritur, quod 
caatA  vendat:  tal  i&cm'hi  dicitur  vere  mercttori  ve 
rcTpondddo  leniit  StgnojnconG  9;.  lub  nii. st.veif. 
itd  mercator  peri,  nam  qnod  liquidi.  $.  i .lf>  de  pecu. 
Jc^dc  Lcufconque.!i.i.ibi,cd  dicitur  mcrcaturisGcn* 
dis  de  InAAc  Lmcrcacores.Cdecommcr.  de  mercar. 
J.z.Ocodc  I.Jiciiatio.S.mercatunis.lf.dopublt.dc  pcc 
£.cbu.in  aileg.tndat.de  macac.minur.art.i.  glo..i. 
IUI.  i4.huc  tpedar  ena?  quod  not.Crauer.in  c5r.6.nu. 

1 1 i.voluu).  1 .vbi  voluit  c6dnifbord,ementemue  hm* 
dum  mercatorS  rmninie  dici, per  dodr.Bart.inUcga 
tis.ia  prin.in  pen.quatA.  ff.  de  Icg.  1 . A per  Alex,  in  I . 
diUorHo.in  pnn.coi..S.vcrCdc  idem  ctii  dicir.ff  Iblut. 
Djarh.de  Genon  Gi^icpfobarealiqucmeGcrohtum 
cniere.niG  etiam  probetur  de  venditione. 

Quarto  etiam  poteG  liiintah  cocluGo  principalis, 
p j vt  nd  procedat, quando  in  libris,  Gue  nutricula  1 in 
quibus  incrcatoru  nomina  dclcribi  lblcot.illc  mcrca 
tor  non  cflet  rcpms.cx  infpcdionc  cnith illius  feri- 
^(urf  ptobaiiu  AM  aegauua  ahqucm  q6  cGe  mcrca* 


torcm,vt  edeindendo  tradidit  Menoch.  in  cotsG.pS* 
fiu.50.voiQm.i.pcTdodr.Barr.A  lol.in  i-Tirixicxio*. 
fcs,col.i.dcleg.i.St  perCrauerin  conii.  iis.nu.s.A 
Roi.a  Val  inconl1.nu.7x-A  1ncQi1G.4f.nu4.volu. 
t.ccf  99.no.  ia.  volum.:.  vbi  attcGatur  poG  Suoiun. 

* hxnceiic  ^comuncin  opinionem.  kIchi  m woH-  2.nn. 
41.  volum,  3.  quibus acccdirPcr.  Rcbiif  in  tiad.  de 
mcrca  JDinut.vend.glo.  1 .att.  1 .nu.  i.  vet  Gc- 1 .quod  in 
aloo.ad  quod  adducitCaGa.tn  eoniue.  Durguii.  tn  S* 
i.in  glo.G  dic  11 'cA  matehande  Rub.dcsdtoiclsdcs 
gCRS  marius.  nccabiAisdiiremir  Bald.m  I.  vlr,C.de 
rcbcrcd.qui  infcholariloqui^dnmcor.duditcx  m* 
rpe^ione  marricutc.pbari  altqucnAcGc  kholare.A 
rcquiturParir.cdli.i$9nu.x6.voIum.4.vdiiD  raiiicn 
xointcUigastamplutioncmhaiicyciram  tunc  demum 
circ,n  idrcgiomsconlUctudopoltulet:  hodie  cithn 
hoc  non  recepit  communis  vim  nu^icaiOium , vt  cA 
aitcAarus  , &iiihanciKkcndniciucmiarQRebuf. 
loco  nuperrim^  coi  laro.num.4. 

1 1 lAud  veropoAremum , t quod  de  matricula  dixi* 
mus , impugnat , A filluui  .nbkrarur  Hercul.  in  luo 
tsafl.de  ptobi  n^.  no.  164*  ea  potulunum  de  caula » 
quia  niatncula  non  1'acit Uholardu  ,4icuti  nec  rner* 
catorcm.cx  no.pcrDccjiil.  pcii*  Cj.de  tcilam.  milit, 
A pci  l.non  hoc.C.viidcicgtrivcruiii  quando  mairi* 
culx.probef,indQcatuc  aliqtum  prxlumpcioiiemydi* 
chim  cA  m luo  locotin  concluGMatricuia. 
u Qjmtolimitabisno  pioccdac,liiIic,dcquoagi> 
tur,  ucGcncmercaturdcxCTcerc.  nam  110  luiHcir  pro* 
barciiumaltis  IpUuimercaTuixanecxcrcuiUc.uill 
cuain  probetur  hodie  exercere,  ad  id  poctliiimm.  ve 
poiGteri}  mercator  appellari)  A mercatorum  prim» 
icgirsAukvtdocuir  Bart.ini.Gibf%a:tcxco.c.'.de  lacro 
l'ancccde(.Aini.rcmper.!i.vlc.A.dcjurciur.  ABald. 
inproce.ndf. A Lud.in  1 Icnniarios.  per  illG  icx.Cde 
tcAaiD.rmiir.cutiauec  conrex.ini. ne  quide.  C.code 
tcA.mili.A  l.ldnpcf.!i.negociaioccs.  tf^dc  mr  immu. 
Se  adAipuiaturctiiquod  no.  Anr.  de  But.  m ea  p.cu. 
dcGdcres.de  lcnrcn.cxcdmun.Amcap.Ray«deteA. 

St  mcqn  noAra.de  proc.A  Salyc.ini.non  prohiberi- 
tur.Cqui  accuf quib.  10  iocis notant. milites  militii 
non  cxcf  ccnies,n6  V ti  que  gaudere  prim  Icgtis  in  ilitii» 
Se  in  pnmis mercatorem,  huc  fpedar,  quod  no.Bart. 
in  luo  tracalc  teAib.nu.6x.rbi,l^  qui  cnm  quadi  per* 
pauiutcdcpucauctit,  A ad  lioc  author  addit.aA  Fcl. 
m pToae.deae.Orcg.nu.4ivc1f.mcrcatorcs.1n  G. 

1;  iAudtamenpctuiorubhiiiua.t  A inicllige  locum 
fibi  n6  vcndicarc,  quido  ex  caula  no  perpeuu  dcAi- 
tirab  hmuGnodi  arte  mercature , fcd  temporaria » vt 
caiuaa:gntodinis.bdii4liauc  limtli,  quia  ob  hocno 
delirut  mercatord,  nomcntie  macatons  haberc,uco 
perdit  pnnilcgia , nifi  exprersi  con  Aitait  de  ctiis  vo* . 
iuntacc,  arasumohuiulmodiancmtciinqucadi,cu  < 
IciDpcr  in  ea  velsntx  te  dotare  ptaerumaiur,  donec  de 
contraiio  conAet , A io  dubio  non  pnelum.itut  ani- 
musdciiAcodi4.paMonam.lnA.de  raaiiui.ica  voluit 
Bar.in  dduonac.de  re  Aibus . 

14  Asta  m en  i Ac  animus  deGAendi  fab  huiufmodi 
actamacafitrcpiqrumiturex  curiut^umquennihpre* 
Aimatur  ctum  tunc  illam  artem  dclcruiflc.  vt  inqiuc 
Bar.m  eo.  trafidc  ccA.nu.6 A iequiiur  Mcnoch.in 
trad.de  atbijud.ca(u.4i7.par-a. 

CO^HCLVSIO  MLU. 

ARGVMENTVM. 

Quam  probacioneai>przruiiipnoneinuein- 
ducac  meteum . 
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% Equ»i^afimd  'a»uiifiprajw^^ 

4 SitgmAia  tpttm  ^um  pfffumifoiiwa. 

5 j^lenaprbpria  riins Munis  90MMetnimj[t6Mm 

6 ,!A!wwHabinum¥ibuspropi^ntmtiftriin^ 

JtqMsmpreprittremp€rdm.Coirtivtr,mt.'i.  '■'.  “ 

g Mtr(u>t*plf»^p^obint^9ohpi>lMt9d<n^totiusr«i,' 
■qjfd  Tsiertonotnta^.'  '•;.  »*■-'%.•»  y','-'. 

Contrms0m,quodiaHtiimJemiphn»,n»,^‘-  f»:.' 

10  ^fmMipf(*MtrjMstionem  ipJimriiumvtmiiUiisr 

> tr»hflMioium  pojstffitmuiHim.  ~ * ; 

QuoiJM\»tdiiotttu-vi'-i!f  , J’  -i . - 

n ^«T/ww  tommumfikitutjfiu*  hM*  «tlpf^itam^vgrit . 

eotnmtUsiea^ontm  4 , / v 

U Pof^o  lususs  cttfttur  tradHdtKis^gtfibusmsum  nb  ■ 
tmptort  appofstu.  - - ••  '..jt.;.  - 

15  Exmr^digMfeitw^prtAaturiqMnomim 

traxtrit.  t ■•  •'■  ‘ ‘ ^ 

li^Ufeum,  ir  Jl^aUprMfontidentitattmpeffi^t  & 
4ic4omognq^kurbomo mortumsvilviuut.  , 

■ /3r/^i  1 m PwM»pttonemtin<hicctcpro 

X“Avl  ^ l**  i4lQ)Cainsmarcoresruntdota*> 

' Bal-inauth.doii  dataitn  prin.Cdc  don.ante 

y niipt-Bafc.in l.ftigmata»arg.iUiusl.C.dcfabr.lib.i i. 
fit^nuincmnioll^it  fignalUln^&  mercatores  hac  dc^ 
caufa  fere  merca  , 6c  figna  habere,  quibus  maces  fi- 
' p/iantor,dicit  Bahin  1.  t.nu.i.Cqucrcs  ven.pof.hinc 
X farcinaciliuc ballae , f vc  loquuntur, cotum  efic  pnfu- 
inuntur>quorura  mereo  funt  iraptefli  ,poft  Bal.pto* 
bat  Dec.in  c.caufani  mactimonij,nu.  j.  de  prob.Pctr. 
'dcVbal-intc3^  deduo.ii::at.part.  (1.  nu.ya.Iafconf. 
j70.col.4.vol.a.Boer.  dccil.  i05.nu.y.Bkrb.inrcpet. 

' tub  dcfidcinftrum.coJ.4*-»nfi.  . . ? 

T Hitic  cquus,f6c  animal  illius  c(Tcprxfumitur,aiius 
^ eft  meteum  quo  lignatu  ^t.Bar.in  d.l.digmataipoft 
4’  Caft.in  trad.de Impera.q.Sp. hinc ftigmatafqucra 
^ inihtcm  pra;l'uini  taciunuBar.in  d.l.ftiginata , Bal.ln 
l.dircdiii,Cdcmanum.teft.Spec.tit.de  proc.  5- 1 mu. 
XI  .vcrl  iicm  quod  cft  iiHles»iaem  facit  fignum  in  va- 
ditis arboribu$.Boeralecif.i05.nu.9,  probat  textin  I. 
ouod  fi  ncquC-  if  de  pciicul.  &.  com.  rei  vend.  idem 
* dici  poteft  de infigniis,  & vcxiilis,quac  faciunt  prasfu- 
minMim  lUiuscdacuiaseftinfigae,  vtper  lafonan 
all<^.co«Ci70.col.4vol.  1. 

« ' tt  proptcriiipra  polita  infertur  tnbnlicerercbus 
alienis  merca  fiucfi^propriairoponaed.  vnic.C. 
Vtnciic.Gneiudauth-  > . 

£ ^ 5ccund6ctiammfcitur,tnonliccrcalicnumincr- 
cum  rebus  propri  js  itn  ponere, &li  quis  imprclTcrit^S. 
padcre>tradit  Luede  Pen.in  d.l.Aigaiaca.& Parisdfr 
Put  inttad.find.verf.  nuncius. 

■ 9 Contr4tam2,t  quod  imo  vtifignisalioirumpfiua' 

torum  {^miniim  litregulaciter  pluzestenac  refert, 

. & ponderat  Strac-in  trad.de  mcrcat.par.a.nu.94*qui 
tamenrcguUni  nonnullis  modisdcaaiat.  Exiftente 
aurem  contentione  inter  duos  mercatores  de  mereo 
adorem, lite  pendente  vti  non  pofle,  poliiit  Baland. 
l.vnica.Pet.dc  Ybabin  alleg.  trad.  dc  duo.  fiat.  part. 
'ii.num.'77.  . 

f Modo  principalis  conclufio  ampliamrf  procede- 
rc,cuam  quo  ad  plcnam*}Kot>ationcm;  ita  quod  fi  qs 
adt  proboue,vclcquo  mercato  mereo  gtegisfui, 
vel  armenti, licet  non  probet  dominium  illius  oouis, 
vcl  equi  >fufficiat  tamen  probare, quod  illomaco 
mercatus  ficreperitur,  & modo  mcrchiimpofitio  jp* 
bctur,luificict  eriaih  quoad  dominium,  & poflcino> 

ncin  animalis,ct  fic  de  reliquistebus  maco  iraprclfis 

,hoc  tradiditLuc.de  Pcn.ind.l.ftigmata,nu.8.  & c6- 
probat  cx  rclatisin  conduf.  Animal  ia. 

« Dc  hac  tamen  Lucsdccifioncfdubitatndtt  paris, 
Sti  ac.in  trad.demac.part.  a.  nu.8o.ex  eo,qu6a 
dores  tarniim  pt*fumpu«h«n  cx  mccw  iiuiiiCiUr^ 


darewtaliistoate^fi«i4ibM,lltf<^^ 
mentis aduafaujStdebiVltiepmnbQsndi  Ipcdebos  % 
conftuaris  ftatait  concliifibndin^  ipercum  no  pleqi 
probaxe^q:  cx  ^pdndiaiii  miterees  poiretfed  tamS^ 
fcmiplcuaio  probationem  cxceddre , vel  faltem  fe. 
inipledam  facete, exquodi^igeaslEidexiuramduni  ' 
in  iu  pplebehtuin  defekefifa  non  defera , ex^nor.in 
l.adraoncndodeiuteiurA)tiodlimitatt  quando  exc6> 
‘fitetudilniclbci  plena  indnCttetur  psi^tio , ex  nor. 
pcrGan.inc.qaainaisK:oi.3Alcpiti^  6.8c  paDec. 
in  c.poft  ccinonem,na.  14^  proS^?'.. 

10  Hukilinodi  etiam  tndenmt.opoibitur  probatio-  i 
nem  traduiomsipfius  rei  iam  vciu^ , tranflarionif- 
que polTcdioflisUiius,  quas  ex  mlichi  impofitione 
cognolcetur,d.l.wod  fineqBcun  fio.  If.  de  pericu.  dc  > 
comma  lei  vena,  dc  pccibar  Bald.'in  tubr.  C.  dc  ter.  / 

11  Infertur  ex  fao;c»  t quoti  ex  commurtfniereb^Kli^ 

nis,fiue  baUisam>ofitp.afgufim  communicatio^. 

& mutuo  polTcluo  trailita  cenfittur>&  cdmiinis  effibfi 
da,Baldxonf.4i«.  proponlnjr,  voLj.v  ...•>'*» 

iz  Scctmd6infoturpofibfiioacmQaui.stcenfarai<| 
dit&  cx  infignibus  in  nauiab  emptote  appofitis.  SocA 
conr.55-viloidflra1nento.lib.  6^' 

li  Declaratur  tamen, 7 quod  przmHTum  cflpllocdiel*. 
rc  emptione  iam  perfefia  A quando  cx  mcrchi , fatt 
figni  impofitione  non  poteft  praelunii  alia  cau/a,qu2'« 
animus tradcndi,vt  in  trabibus  notans , dc  porcis;  le«  v 
cusantcperfelia  emptionem,  & quando  [wcft 
lUmi  alia  caula  ma<mi,fcu  figni  appofiti , qu4m  ara- 
mus tradendi  , vt  in  \'cgcte  vini,  in  qua  poceft  confr^ 
detati,qu6d  fignata  fuerit,  ne  aliud  vinum  immit^ 
raunita  tradcndodeclarat  Bald.in  d.rub.C.dcpcnfi^ 
dc  commod.rci  vend.&  poli  cum  SaLinl.'  fi.in  nn.CA 
co  Jaf.in  l.quotics  vctf.lcxto  principaliter  Umita.tmvi 
tX.Cderei  ved.Boer.d.dccif.ios.nu.  io.dcprobacurA 
in  Li.§.dolium.tf.dc  periode  commodjrei  vendK.fiO« 
ibi  pcrgl.de 'alios.  ^ ,4»i( 

14  IDcclaramt  fecundo  procedcre,f  quando  metcixngKv 

fcu  lignum  cll  impolitum  coram  veuditorc,  dcipfix..  ^ 
prxicntctvel  eiusptocuratqrctdcnon  alita.  Sai.d.l.fi» 
arg.Uiic  rcs.lf.dcrei  vcnd.pa  Soc.citatocqnf  5$.  d&i- 
Scrac.de  mcrcat.par.z.  nasio,  ".rv-  - 

15  T ertio  loco  ex  huiufinodi  mercofdignoiRxfiiiMlm  • 
probabitur,  quo  nomine focius contraxerit :lblenat 
enim  mercatores  ligno  ex  conlenfu  fociotuin  fatloi. 
vti , dc  in  libris  notare , quod  ad  cognofccnduin , ato 
nomine  focictatis  aliquidfii<^in  fit , vald^  prodeflo^.  < 
tradit  confulcndo  Anch.  confil.  }zz.  pro  clariori dea- 
cil.num.4.quemadducir>dcl'equiuirStrac.d.ttad.d8^  ^ 
mcrc.num.9.par.z. 

16  Demum  c.\  maco  • f dc  fligmadtwpKtoafi  loSetr 
idenutaspalon*,  dc  recognofei  homo  mortuus, veft^. 
viuus,ad  nota.in  d.l.lligmata,pa  Alexdql.cu  diucnv 
fis.  ll.de  teli^.&fumpt.fun.Mcnoch.coaf.  60.  nu. 
plene  Corl-in  luis  fing.in  va.tcftis , incip.  di^^om  mu 
lU$hincBart.intradlat.tellimoo.num46.dicit,qudA 
quando  recognitio  eft  difficilis  cx  afpciftu  faciei , rsM 

. curritur  ad  cos,qui  figna, qua: cooperta  portantur,i«i6. 
cognolcunt , fic  leruirecognofcebam.  Alexand  ab. 
Alexaml.lib.  i .cap.  i s.  Qu<^  autem  rei  ,quac  paitur  ^ 
ligna  probari  debeam, ponit  Spec.in  tit  depolit.il.5i*l 
num.8.vcrl'.in  tertio, dc  habetur  paDoftain  c.audU; 
ris,  dc  pralcrip.  huiufmodi  vero  maca  prolibiio.vo^ 
Ipntatis  aflumi , cademq;  praclcribi  pa  longi  tempcM 
ris  vfuin ^nit  Bald.in  l.z.  C.  quaeres  vend.  nc»n  pofi*> 
dc  dc  iaugiub,poft  alios  tradit  Paof.  conii.  29.  yo-i 
luitt* r,  " •»,  -i-  . 

. • • ' , : .7.*- 
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Deprobationibi 

. C 0 7^  C Ly'  S iO  nMLtih 

AX  G V M E N T VM. 

QMndopratfutnantur,  velnon  pracfuman. 
tur  merita. 

s V m M ud  R 1 V M,f  . ■ 

V'  • ' 

X 9ftrk*tnnfr4iJwm,  fidt^9probandA 
X Mtritm  pr^^umi  propUr  atKturnitatmUnttnris. 

3 fn^mi  ex  gimtrsli  mentorum  ajitrtiotuinm' 

Brwmnto  popu.  Contrarium  ^nu.  4.  j 
'i  MarHanon  prafumi  ex  generali  meritarim  ajhrtiom  m 
, infirumento  pojbainterperfonat  ^ qua  donare  probis 
V bentur. 

Comr,nm.6^  'j.Quod  fubdetlara  ,vtnu.i. 

9 dSaUfVtTtmuneratoriutdieatur,qua  probanda  Jint,  , 

*.  r 

T ir*Pr  >°cntusquilibctdici  po(Titin  vniactsu* 
vtfiipra diximus  in  conci.  Bcncmcrita , 
vix<i;  quis  immerito  grarificctfvr  ait  Vl^a.in  1.  nec 
adt<cit.^.pro  foc  & ibi  Bald.  ad  iurisnunen  cBcdus 
1 merita  non  prcfuinuntuntex  renienna  Bac.&;  Do^. 
inl.nfoiTe.n.decaft.pecul.&  inl.fi  donatione, C>dc 
coUat-quod  examinat  lat^Tiraq.in  l.G  voqua,  verfl. 
donatione  larginis,nu.78.C-dercnoc.donat.  & ideo 
ab  coqui  fefundatin  iliis,probanda  dTc,didumbiiC 
plen^  in  concluil  Donatio. 

^ Condufionem  primo  limirabistproptcr  diuturni* 
talem  temporisinam  ex  ea  praduinunrur  inerita>etia 
fi  Etrolcnnitas  dc  prxtcrito,  & qus  non  potuit  inter' 
neniae  tempore  celebrati  contra^us  « vtatccftantur 
Huyn.in  conf  z i ;.nu.6.voi.  i.&  An^Gab.in  iiiis  cd* 
cluCtk.de  prxliimp.concl.  I .nu.49. 

3 . Umita  fecundo, t quando  bjeruntininlhumenro 
^ aflferta  gcncraliter,quod  'communi  cofcnliia  noftris 

cfie  receptam , author  eft  Ciar.  itt».  4.  $xlonatio.q. 
qua  ndo  donatio  fit  i petfona,  que  poteft  libct^do- 
narc,vtait  Cuit.iunxoniI  142.  nu.  1. 

4 Sublimira procedere, qu(^  didumcBfinhistqui 
habet  liberam  donaruf i potcftatcm , in quibusbenc* 
merita  non  requirantur,  fed  ex  abundanti  cxprimG- 
tnrnon  nccetrario  ad  a^s  validitati , (ecus  fi  necef- 
faria  Hnt  bcncmcrita  propter  aliquid  ,vtrefponfum 
efii  Dcc.conil)4d.  nu.  12.de  Parif.qui  hanc  partem 
tuetur  in  con('.7).nu.d;.cuni  Icq.vol.t. etiam  iiaJi^s 
liberi  poilctdonarercrpcdu  pctfona:,  quim  cum  fi- 
imis  in  pfonis  prohibitis:dc  hoc  eft, quod  voluit  Soc 
in  conf.zpf.colum.j.libr.z.fcquitur  Anch.q.fam.ia. 
in  2.par.&  Tiraq.in  d.ver.donationc  largitus,  nu.97. 
quicquid  contra  dixerit  Dcc.  (ibi contrarius  in  conC 
aoAc  in  dXri  donatione,  alijq; relati iiipca  incond. 
Bcncmcrita.  84.00.9. 

d Sublimiutur  fccundbf  non  habete  locu  in  perfo- 
nis,quaeprohibenturaiiisdonare,  vtin  pardtibus  re- 
fpe<^  filioru  ,ddn  matito,&  vxore.requiriturcnim 
in  his  fpcdficatio  meritorum  cum  iuro,quod  fic  de- 
cidit Gfam.dcctf.8  ^.nu.  9.  vel  etiam  alia  meritorum 
probatiOjVt  diximus  in  conci.Donatio.560.  lib.i.dc 
probandum,  quod  xquiualcant  donationi , vt  fcnlit 
Mcnoch.dcarb.iud.iib.i.cent.2.car.ii2.  vbictia  ha- 
bctur,quomodo  acquiua  Iere  debeant. 

6 Tenio loco  velim  (ublimitcs,tquandopo(lgene- 

calem aflettionem meritorum donSsliibijut  libere, 
puibjSc  limplicitcr  donare  tuc  enim  dicitur  hxc  do- 
natio Qi-nplcx  non  rcmuncratonaivt  probat  Oidr.in 
confs.inup.Titiusdedit.idcm  placuit  Alex,  cof  14- 
Ub.  i.col.  i .&  in  conr.40.col.5.vcrr.rcd  drea  tertium, 

■ lib.s.vrdc  voluit-Soc.conf.29S.col.pcn.lib.2. 

£(  ideo  tunc  meriu  aliter, qu4m  per  geaeuiem  il- 


Cond.  MLIV-  2*4 

lam  aflerrionem  (unr probanda , vediapolTirdona- 
tk>remuncratoria,&  obcaufam,itatefcrc  Tiiaq-in 
d.l.n  vhquam,vcr.  donatione  largitus,nu.92. 

Quomodo  autem  merita  probentur,  & quando 
przlumatur  ,quomodoq,'xquiuaicre  debeam  dona- 
rioni,&  quomodo  m eadem  fpecificari  dcbeaiu.tta- 
didimusrnpraiaconcl.Bcncmerita,cond.i84. 185* 
1 36. 1 S7.&  in  concl.donatio.  S 59-  dc  3 60. 

Illud  autem  quod  fupra  in  fcefida  fublimitatione 
diximus,  per  generalem  meritorum  aircrtioncin  in 
inflro  peditam  n5  probari  merita  in  perionis  prohi- 

7 bicis,dcdarari  potck non  procedere, f (i  huiuiinodi 
aflertio  (ieret  in  inlbumentoguardtigiato,  ruc  enim 
probaret merira  etiam  inier perfonas prohibitas,  vc 
comprobauitBal.inLi.coi.).verr.idem  dicolillaiu- 
tum.C.dcpriuil.dot.rcquiiur  Abb.incol!  7J.in  quz- 
llionc,qux  ad  prxlims,  col.4.1ib.2.atq;  Soc  in  conlil. 
1 22xol.5*Vcr(.  quia  cont'cil^ncs,iib.^. 

8 ItcroqihoclubdedararipotdllocQ  habere, fvbi 
diceret  datutum,  embd  indtumentum  guarcnrigiatfi 

, haberet  vim  rei  iudicatz,rccushfolu ni  diceret, quod 
haberet  executioncra  paraiam,vtccnrctSoc.c6f.6d. 
ihiftta  plcniradini.col.5.  verf.  nccob(l.it  >qu6d  talis 
a(Terrio,libr.i  .Sed  ckaducrrendum.quod  guarctigia 
habet  vimrciiudicara;  in  his  tantum,quxrdpiciunc 
exeeurionem,  non  qux  probationem, & ideo  n5  fuf- 
heit  ad  hunc  clFcdum  vllo  cafu,arg.  not-per  Cyn.  & 
Bal.inl.incoarradibustC.de  non  num.  peC.  propter 
quam  rationC  Tiraq.  in  d.ver.donationelargiuis,nu. 
t04.penitus rccclTic  ab  opinione  fiald.prout  priusic- 
celicrat  Marian.Soc.in  conl^  ;.circa  ptxrcntcniquia 
G non  valet  princi palis contradus,  nec  guarcotigia 
vim  poteft  habere,  vr  per  eum  Cyn. 

9 Ad  hoc  ctivtadusrcmuncratoriustdicamr,  pro- 
banda non  folu  liint  merira  prxccililTc,  vt  diximus, 
verum  etiS  merita  huiuiinodi,  ad  qux  cx  ncccllltatc, 
vel  officio  alids  non  teneamunnioper^,dc  obfcquia 
que  patrono  4 libertis,&  marito,ct  patri  ab  vxonbus, 
& nlijsdcbcnturicuin  cx  iurc  debiu  fint , non  (aciuc 
donationem  ccmuncratoriara  ,vt  docent  Dod.  prx- 
ctpu^  lafind.l.Q  donatione.  C.dccollat.  adidcnirc- 
Ipondcre  Com.conr.i44-iib.2.Dccq.2o2.coI.4-cum 
addudis  plen^  4 Tiraq.in  d.l.(i  vnquam,d.vet.dona- 
tionciarguus,na.xo6.6c  lOy.C.dcrcuoc.  donat. 

COTiCLVSIO  MLIV., 

A JL  G V M E N T V M., 

.£a 

Muld  traduntur  modi » quibus  merum  im- 
perium probetur^  qui  itidem  declaran- 
tur. 

SVMMU  R IV  M. 

i Merum  imperium  probatur  per  nnujpontm  fadatn  de 
mero  imperio  ab  babentepotejiatem  concedent. 

z lurifdUbonis  fons  ejipenet  Imperatorem. 

q Merum  tmpenum  probari  per  inueftituram  de  tp foliam. 

4 Merum  imperium  probari  de  iure  canonico  perliterasde- 

legationumcriimperp.  ' 

5 Merum imperiumprobari per  concej/iontm  faSiS deme- 

to impeno  ab  babmte pouilatem  coneedendiatmm fi  in 
concefiione  non  fit  faUamentio  de  mero  imperio, modo 
exconfuetudine  foleat  concedi. 

6 Merum  imperium probari  per  concejfionem  dignitatis, cui 

fit  annexum  merum  imperium, 

7 O^cialet  nofiri  temporis  nuUam  habere  iurifdiQicme , nifi 

quatensuper  ‘Principem  ^vel fiatuta  eisafparet  com- 
municata. 

8 tPHerum  imperium  fupremumyiTregium,acreJiruatum, 

sion  renireptr  concejfionem  dignitatisicm  fit  annexam 

emrttmin^ermp^  - 

^ ^ Merum 


p Mtrumimftrimm  fupnmum  vmrtptr  ^ 

tif  ptrfttmi^cm  fit  am$ixitmmtrtim  irnptrmtMy  vt  du< 

joSxptrimUttemy^UtdimtUmtrgs  haftriMyMomvtnhe 
pnefmte^ommo^k^prrffttuiyVtducatuSftyc. 

II  ImpnsformmpottjipH  qmamaaq;r<me^on*m  fipre^ 

' mamtJUm  miptrqpcUfU^9mtrtuujtrtt> 
C<intTArium.f%m. ll.  . 

];/wprry  fttf¥tmMiU*mpott^sfmvfmT*sHeJkf£km  f»- 
isnomjbfmm  Rom0n4tiJ$dHUminfrrioriu€kfi4t. 

14  Mtrum  impermm  prol>*rt  tx  totijiutmdim , ix  prxfiru 
pHom. 

1 j MwimptryqiufipofiJfUmm^iSF^^^  ^ prx/criptio^ 
mm  prohari per  t^s  dtpomtfttu  di  txtrtitn  Mtn , tF 
quktoipfimvmitnptrq  pn  dkffmxtixi  tUaUuMmtri 
imptr». 

'16  Mtfumimpnium  probsri  ptr  fxtcarwn  mSiomtm, 

1 7 %SHcri  nnptry  aMs/ipqfkffiomftHpfoh0rip€r  U* 

Jln  ttUm  JiniuUrti^fX  ^utmodA^  ' 

1 % Mm  imptry  vfumyix  tpufi  poftjfiomtm  mn  prokxriptf 

uftti  JinpidartSyCumdtpomuntdtxQibut  ptptrtnikntt 

duttrfamipcctem  mrtjdtBtonit» 

1 9 %SHtn  tmMry  vjkmj  ir  qutfipof^nmm  p$r  ufiis  »om 
fbiitfn  fiftgularttyftd  ttism  cmti  p^olftri. 

10  Mtrxi^nq  vjMm^  qmj^^^t^^ntmptoh^xiy  niamfi 
txtrcxUxm,  ^ qwi/i  p4^  tJMtkm  mtn 

tmptry  prohttur. 

Ai  MtntmptrqtxtrehijvmuiaSMSpnAatio  nondtbeftx- 
$end»  Ad  AtsotAUotxidenitin  quqfi  pojftjjione. 

31  ItmfdtBiontrn mtmrt p^txtrauumvmm 
aSui  Jin^ttUris. 

a j Mtn  imptryvfum^  quAfipoftffiontm probari  ptr  txif- . 
eitium  vniusAiimt  meri  tmptry  > modo  liU  a£iu$  proh» 
tur  realtterixequutmt. 

14  Merum  imperiumproiMri  periafirtfmeHt4y^/cnpturas 
anUquAi  ttUm  tnitr  aUosper /amdm  tn  AnttqMiyquafi 
pojjeli  tonem  iUimSynomtnjtionem  per  tnhrumtntet fidi' 
UtAitt^  tiiiui  Ubtrattonem^  siqt  modut  remyiiue  u-. 
vun. 

’ \)|  priim 

IJlXi  fadamdcmcroimperioibhab^' 
te  porctlarein  concedendi » ita.  elatum  cfti  vt  proba* 
ttouc  aon  c^eat , admittunt  ois  in  l.i.ff.de  odic.eius 
gl.in  1. 1 in  vcr.darepotcft.ff.de  tut.&  cur.  dat.ab  his. 
dc  in  S.dcagi>in  vab.iurirdi^ione,to  fto.  in  aurh. 
dcfeii.  ciuir-dc  in  tit.de  pacc  Conftan  duitatibus  illis 
merum  imperium  conedTum  ab  imperatote , penes 
3 qucmtctiamcLicimrfons  omnisiimldidionisivtper 
Cur  iun.conf.  1 $7.nu.i  a.pariC  conT.i.nu.  1 ) . vol.2.dt  * 
dc  ca  concclTionc  habetur  per  Alcx.in  conii  1 . coi.  i . 
V0I.5  per  Dod.&  ibi  Cagn.in  1.  imperifl.  ff. dc iurilH. 
omn.  iud.  Hc  etiam  per  inueftituram  dc  eo  fadi  mc* 

3 nmiimpcriumtprobamr.lac.deSG«org.incrad.  de 
feud.vcrCcum  mcro,&  verCinueftiui  talcm)nu.9vbi 
tradicad faciendam  inueUiti^m  abuiiuain  demo- 
10  imperio » dicens  etiam » quod  fiat  P^t  traditionem 
cnfis,qui  notat  merum  > dc  maius  imperium » fic  pa 

4 litcrasdelegauonistmeriimpaii  probabitur  dc  iute 
canonicorquoiure  pocmeru  impcriuddcgari»vcp 

• Doc.i  n C9 1 edc,vbi  rei.  "o^s  tcncic  dicit^lc  oific.or* 

* dinar.&dciurcduili  incaribusunquibuseftpetmii*. 
fa  illius  delegatione  quibuslatepcrDo^o>iod.  l.i> 
vbi  prxcipuc  Cagn.RU.}  6.ff.de  offic.  dus. 

5 Amplia,vi  p concdTjoncm  | humimodi  probetur 
merum  imperium»ctia  li  in  conccftionc  non  fit fada. 
mcntiodc  nicroimpcno»modb  ex  conilietudinero- 
Icat eonccdi>Rom.c6T.^  9.col.2.in  prin.|lar.in  i.vt  li- 
beris.coi.3  .C^c  collat.Gab.in  fuis  condui'.  lib.  6.de 
confiicc.conci.i.nu.  |).perconccnioncm  to  Prioci* 
pis>in  qua  non  fit  fadla  mentio  meri  imp^l  > Icd  m- 
rildkdionis  fiinpliciteri  dc  abfolutc  ^pbanmddUadb 
meium  im  pamm  tcauit  Dcc.qiucquid  i1m  laidAfib- 


lofephiMafcardk  O 

trariumadducatmd.iitV^iiiB^-Col.f.ftjno  Ikit 
caulamicol.i.dcprob.addudr  Oldr.conf.  isi.ad  a» 
Bald.inl.fin.ff.dccqnfbi.P|-indp,^oj.a^lcx.confil. 
35.vilo  proceftu>mpHn.}ib.4.^dlK  Andnnaddif, 
ad  Spcc.m  addit.incip.vidifti  d(us.drca  hoc  tamen» 
quu  nonu.iofit  fiqcdiftku^cc*viflu)D9^r%dA 
impcriumldci^r.m  d.c.quda  rc(lcm’>nu.  j,  tfde  omOT^ 
ordinar.  * ' ‘ 

6 Amplia  probari  fecundo  per  tconceftiond  digni* 
tatis^cuiiiranniAcuaiinenim  iMperiO  iarde  iurifdi  • 
dionc dicebat  Bal.m !. 2.in  8.cbl.C.de femic.  dc  aqua 

* ficconceftb  cnftredicciefurcoaceffbm  cismom^  1 
iure  luo  iurU'dk)ioni5,dc imperii , tttper  Do^  in  1. 1».  x 
ffdeiunl'd.oma.iud.O(dr.dxonf.  25z.Alb.inl.fi.co..  i 
tit.late  lacob.inallegat.tcaf^.defeud.verfxiecaftro» 
ilu.4.Boer.dccir<504ia.io.Alba.cdf.d4.au>d7.  idddA  c 
cdcctnoneadminiftrationitmagiftratiiii  imtonini » 
vt  pracfidatusprouindacidc  ftmiliu » quibnsmcru  im* 
periu  copetae  ponit  Bart.  dc  poft  cum  ali|  t n d.l.im^ 
pernuti,inquo tamen fciendumeft,officiaictooAri  « 

7 tcmpotisfnullam  habere  iurifdicUonem , nifi  quate* 
nus per  Principem» vel ftatuca  cisappacet  cdicirai 
Decxonf.8.Socconr.i24.col.7«ltb.a.  Curt.  len.conC*- 
d5.col.5.com.66.col.2.Baib.conf  42.C0I.  pcn.  voL|«' 

Declara  tamen  praeinilla»  perhuiufmodic6<dik>- 

8 nesndvenirctmeium impcruim»quodcftiuprcmat'  - 
A regium»dc  rclcniamm » led  tantum  limitanini  ma."^ 
giftratibuscompctcsicx  traditis  per  Cagn.in  d.  him-i 
peiium»nu.  272.poft  Decdc  alio$?Bocr.ddeci.50.im.* 
r^.  plures  adducens. 

Subdeclaratur  declarationem  procedere  in  magi* 

9 ftraeibus  tcaiMralib.  tfccusfi  in  coaccfijoac  officii  ^ 
perpetui » vt  Ducatus»  M archiooatosidc  Comitatus» 
quia  iftisedpetit  plenitudo  ponftatis,  Ocutlmpera»} 
{ori.lo.Andr.ad  bpccuutit>dc  inftr.odir.$.porro.  tso-' 
duucpcrCaft.conilt^lib.i.  Ang.conll  1 17.  in  cauHk 
accufco>.pcn.  AIcx.com'.  t.cohii.vol.f.Dcc.  con(i« 
40  j .mi.6.Cttr.iun.conf.d  i.nu.9  Jaf.conil70.col.  pcn« 
lib.^Soc.lun.cooLl26.lib.3.Crauct.con{i^5.nu.^.  * 
Kuin.  conf.  2 }•  nu.  6.coafaoomu.44ib.2.Roi.a  Vat 

conf29>num.  30. 

10  Dcclara»hanc  lubdeclaratioocmtnonintclligi  de 
fuprcino  illo  iarc»nimiruaade  luperioritate»  dc  obe* 
dientia  erga  impenum  1 aiam  fi  io  conexione  adel^ 
fent  verba  hac  in  re  1 quo  ad  lignificationem  vbeni* 
ma.Dida.pra^.qua:fi.c4.ia  prio.Alba.  conf.  64.  nu. 
47.poft  cos»quos  allegaot. 

1 1 Ratio  huius  declarationis  eft,quia  imperator  t o5 
poreft  perquamcunq»  conceifioncm  fupremam  illS 
pordlatcm  cransferre.Arct.inc4iouir»  A ibi  Fcly  de 
iudicBal.ini.  qui  Ic  patris.col.  pcn.  C.  vndclib.dcm 
conf  3 27.C01. 3 -dc  in  conf  {33 «cm .fin.volu.  f.  Lucxle 
Fcn.in  1.  quicuoq;  in  2.  coi.  C.  dc  omni  agro  dclcrto» 
hb.iz.Guliclm.de  Bcncduft.col.pcn.  dc  tcftam.  verh 
dcvxoicm  nomine  Adelanam.nu.;i9.  Alex.  ini.  fi* 
hoqueni  patcr.col.fidclibcr.  dc  pofthum. 

12  Contra  umen  hanc  racionemtftat  Bal.  fibi  corra* 
riuscoal.64.hb.i.Rom.conf.27i.Rub.cdi'.5o.  dc  piii 

. res  retulit  Crau.coniAop.au.8.dc  poft  cum  Meuoch.. 
**  qui  hanc  partem  vcriorcm**dc  crebriorem  dicit  coR 
2.nu.d9.dcretcrt Soe.iun  cdf.S0.nu.40.iib.  atHrmd" 

^ tein  procedere»  quando  in  concellionc  adhibita  fuoc 
verba  mulmm  generalia  ».dcvniuctlalta.  ' 

Siumen  tenere  vis  declarationem  illam  » fubde* 

1 { clara  non  procedere  f in  concellionc  fada  ccciclia» 

V vt  concludunt  magis*  communiter  Do^orcs»nedu 
Romanx»lcd  ctiaii]fi:riori»vrtraditpicmil'tine  Alba, 
poft  alios  in  conf  62.  mune.  1 1 . cum  fcq.  & conf  '64. 
num.83. 

14  Probati ctiampotcritmerum  imperium  fcefiante 
concclfionc»  dc  priuiJegio»  prc^IdocouliictudiDcm  • 
fiue  pr2lcripcionem;nam  dc  conrucrudinc»ic  przfcu* 
puoacmcnuuioipccuw  acquui  pxobam.Bal.ia  4.U 

yupct 


r 


De  probationlb. 

^pcriuiBf&  ibi  Alb.Aicx.&Ogn.  poilalioslmol. 
inccurncomitigatf &ibifd.  5c  Abb.defoioc6(>cc. 
ictcin  Fc!oj3  caiidius»dc  pntlcr.  iac  in  d.  vcrf.  cd  mc- 
cOtJUtn).  1 j.Bai.tn  1. 1 . Cdc  cmauc.  p liba*  UC.in  d.l. 

* ioapcrium.  concludit  comuuincni  * ciic  (intcatUm, 
dcpoHeu  fialb.intrad.prxrcrip.in  i.paic.  t.par.prin. 

* hanc  opinionem  ita  dubio  procul*  communi 
cCTciVtnonGt  iminoranduruin  ccccnli^dis  audon* 
taubuStdicit  Did.in  c.poJkiT.in  2.pan-$.3.n(S%.i.vbi 

craditnducrrus  Pnneipem  in  prxfcripcionc  men 
imperii  requiri  tempus » cuius  initij  memoria  no  cxi- 
fiat  in  €omtanum.aut  quadragenarium,  aim  ntulo 
aduerfus  priuatum , tempus  ordinarium  adalia  luu 
praBlaibcadajquem  articulum  pijus  examinarat  ali- 
ter lafin  d.Limperium.dc  Baib.ind.trac.a.par«5>par. 
petne.  vbi  vidcasaliarcquilita  adhoiuimodi  prxlcri* 
priooem,  & quid  defeientia , de  paciciuu  Priiiupis» 
m quo  differam  pradcriprio>&  conlueeudo,  & an  re- 
(cruara  Principi  m fignum  fingularispriuiicgiiprx* 
fivibiturtiicmq  dciuptcmaillalupcnontatcimpe- 
tiiA  per  Did.in  d.c.pofTcflbrtSi.a.nu.  8. 5c  an  pra:iai- 
iMUur metum  imperium  priuatiui (eu  cumulaiiui^p 
Fcl-io  c.panoraiistdc  o^c.  ordinar.  de  pet  Balb.  loco 
citatoauni  hic  fansair  tiquaindigitolocaindicaf- 
fiKoiDiUUcon«raritsdcclarattombus,pluribu^ialiis> 
que  integrum  ira^tum  exigcrcii  de  propter  quxni- 
mis^propolito  diucrtcrecompcllcrcmur. 

15  Declaratur  mod6  quali  polknionemtdc  vsu  iAius 

mai impeti) prxfcriprioncm  liiius , ip(umq<  merum 
impetium  interentem  probari  per  (eficsdcponaiics 
de  exercitio  libeio»dc  quietoipfius  men  im)>cniiper 
liificrcntusillatiuasmcriimpcn)»quod  dicit Bal.in 
l.ador,colu.  j.dcprob.  vtquiaincaufis  capitalibus 
judicatum  fuit  A alii  adus  meri  impenj  cxccuti , qui 
per  plures  gradus  ponuniur  i Bar.qucm  alii  fequutur 
ind.Umpenu.hoc  probat  Inn.in  c.dilcdusidc  capel. 
fiiooach.de  in  cJiteris.de  rcibrpol.Bal.de  pace  Con- 
fiao.in  vcFDpizqoi.Alex.ad  ^r.iol.aim  de  in  rem 
vofTovCol.tidevliir.  Kom.conr.70.mim.i  j.Soc.fen. 
ooof  1 87coI.7.verf.itcm  ergo  idpus,lib.  i • Dcc^onf. 
694  c.cum  ecclcfia  Snrrina.  de  cau-polTcf  de 

pCDprKro^n.conf.  J4.in  fi.Atba  conll64.nu.9.dc  1 r. 
de  probat.apcrt^bpecuUoqucnsde  mero  imperio  in 
tpeviein  tn.dcinqiiilir.li.i.iuini.ig.  lic  per  furcarum 

16  tcrc<sfioacm,<p  ctf  lignum  meri  imperii«vt  jper  OIdr. 

6 1 .in  primo  quaeli  to.  probabitur  huiumiodi  lu- 
oididio.Bal.inc.i.col.s  quid litinudf.de  ini  proca- 
XAtorcin»!.  .mandac.&  io  larbonbus.$  deillo , de  ibt 
^or.de  yfufiucf  A a<f  ushuiuiniodi  faciendo  prefu* 
fiiitur  ammusacquirendi  merum  imperium  r ve  pet 
Ab6.oonli7a.nu.  eS.par.a. 

17:  Af^Iiaiurhxcdcdaratio,  huncvfum,tdcquaG 
pOfle^onem  merurn  imperium  infacnrein  probati- 
poficpertcfie$etiamGngularcs,vtquia  vnus  dicat 
ic  vidificiquod illefecirmfpedidiqucm,aliusvidir- 
ibquodiccief  liquem  exoculati, tertius  vidiGc,  quod 
Ibcirabqucm  inaiiquapartctnu(ilari»&nc  dcaliis 
ofiibus  meri  impcri),ica  loquitur  Spec.d.titdcinqui- 
firione  S.  i .nu.  1 6.dc  in  titdercGe,b  S.nu.  1 4*lnn  m e. 
qualiccrA  quando.a.dc  accoCLanfran.de  Orian.  ia 
c.quoniam  contra,S  teniamdcpontioncs,nu.;o.  de 
pt^^^iurcnim  dcprobidoquid  vniuctfalc»Com. 
cbnCz^coI.pcn.vol.i.Guid.Fap.q  544.10.  Andr.in 
c.i.dcarbitr.mei.$al.inl.tdhum,C.dc  crlf.Bald.inc. 
Aldcconfuetu.de in I. i.col.H.dc tedam.  C Alcx.cdC 
^xo).4.vol.4.Arct.6oni.  41.  coi.  pcn.  Ang.in  difpur. 
joopuAllenlismilcs,co).is.Crau.conli78.coU.boc. 
iua.*conf99.col.3.voi.i.  Bal.lmoI.de  Fc)  .in  clicctex 
quadftniulctclh.  Ruin.coQC5)Xol.i.voi-4.Hieron.i 
Monr.imraeirin.rcg.c.  sa.  num.;. 

18  • .EjcciaraiurhaBcampliatio  procedere, tquandote- 
fic$  dcponciit  io  mero  imperio»  licet  lingulamcr  de 
pileus  adlibos  etiam  fcpaatii » ootanobus  tamca 
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exercitium  meri  imperii,  fecus  H deponctCtdeadi. 
bus  inferentibus  diueilain  Ipcctem  iurifdifUonis , ve 
qa  vnus  deponeret  de  aClu  meri  imperij, alter  de  adu 
limplicisiurirdi<fionis,altcrdehonorc,dtrcucrcima 
in  cxrraiudicialibus,v(  dcclarar  ArctA  Fd.io  cliccc 

^ cauliun>norab.7.dcpcob. Ruin.c0nCd7.au. i5.vol.^. 
Corn.conCaSd.col^*  vol./. 

19  Amplia Iccudoetiam probarifpoirepertcflescf' 
cos,qui  dicatprxdifia  audiuiirc,  A intcrfuilTc)  prout 
de  omni  lurilditiione  pome  Spcc.  in  tit.de  tede.  S.  1 . 
nu.  56. 

10  Amplia  tmio  eriamtquod  probarour  f excicitiu » 
A quali  poUcUio  vniusadus  tatiim  meri  imperii.'  oa 
fierctcxtcnlio  ad  omnes  alios  a^useiuldcrn  Ipecict, 
licet  fecus  foret , quo  ad  alias  Ipcciesiufifdidionis, 
quia  de  vna  fpeac  non  de  cxccniio  ad  alum  > fed  U- 
tumdca^uvQius  fpwici  adahos  a^usciuldcra  ex 
doArinaCyn.ASalinl.i.in  h.L.’.de  emane,  lib.  BaU 
A Call.in  (LLimpcnuni , A ibi  laC.  concludit  veram 
cficA*communcin  lenrcntumtFelin  c auditis.col. 
io.circafin.depraicnp.Utc  per  Alcx.c51.d8.viro,  A 
duduindilcuflb.€ol.pcn.i'ol.a.l>od.inc.rccundode 
capcl.monach.Ant.de  But.mrepct.c.iin.  col.pcn.de 
cauCpollcCA  fXOprict.Balanl.a.col.  1 a.  C.  de  Icruit. 
A aqua.Aiex.conr.;4.col.4.vol.4.Barc.A  Alex.in  1. 
holfcs.fr.de  ea  pt.  A poGiini.rcuct.Dcc.  cooCz7i.coL 
a.Anch.in  eline  poUcC.col.^odcreg.iur.  in  6.Pra^.* 
Papan  forma  libc.in  ael  confcCiti  veri,  plenam. co|. 
j..Nlarian.in  c.cutn  contingat, de  fcKOCoinpet.col.  6, 
SoccorUiii  I.  vol.  1. 

11  Limitatur  huiulmodi  ampiiaciot  non  procedere 
alio  exiGente  in  quali  poUelUoneaoc  enim  probatio 
exercitii  vniusa^usnen  debet  extendi  adalios.lnn. 
in  d.c.dile^us.col.  i.dc  cap.mon.c.cum  dilcAus , de 
iclig.dom.  Alba  conCd4.nu.ipPanor.  conC.  71.  vitra 
mcd.verL;.adidcai.vol.x.  Balb. late  de  prxl^r.  in  1. 
par.i.par.prin.q.a.na.a7.uainteiligit.d.Bait.  m Li.$. 
li  quu  hoc  incccdicfo.de  irin.aA.priu.polf  Abb.dc5- 
GUyi.qux  oia  declarare  etiiporcris,  ve  lacitiimi  pcc 
Gab.in  lius  concl.tic.de  prxlcr.concl.  t.nu*aii  cG  Icq. 

Illud  vero  , ^diximus.quaG  poUcHionem  vnius 

iz  a Aus  tmai  impeni  extendi  canti>  m ad  eandem  Cpe* 
ctcm.non  adyniuerCalcfniuriCdi^ioncm , declarabis 
no^pcedere  inrctincoda  iurifdi^ionc.quu  perexer- 
culum  vniusa^us  liii?Hlansretinctur<|it.i(ipo  Tciiio 
iurism  Vomoriam.cx  Bar.in  l.de  arbo^.  li.de  ilto.tf. 
de  vlulrucf.A  Inno.in  d-c-dilccfuscoiTa.  m gl.  luper 
verb.pone0bri4un,cum  iateaddudispcrOab.d.con- 
clur.a.num.  aojid  qux  v ide  Baib.dcacis  loos,qui  hxc 
omnia  adanuiflim  cracfat. 

z ) DecUramr  n>od6  pr^miHelprincipali^ecUranq» 
ita  demum  procedere , li  a^iis  ille  mai  unpecii ^ct 
rcalicacxccutasmam  non  fu^cirprop^flum  cGcc5* 
tra  contumacem » 1'cd  opiisclf , quod  Cada  Ut  aliqua 
tealisexccutio.Bal.inc.faaamcntunDimprin.decd- 
Cuct.re^.fcud.qucm  refert  lequendo  Alelad  Bartin 
d.l.cum  de  ia  rem  verfo.col.li.fiaievlur. 

Pluribus  aliis  modis  mcruintpcriom  probari pof- 

24readi)cac  pofem , vt  per  inttruincnta  t & Icripturai 
antiquas onaminterabos,  A per  fimamin  antiquis. 
AIex.c0nf.z4.c0Lpen.v0i  5-  Parifconr.zi.uum.t$4 
vol. I.  A polt  alios  Alba  conf  64.mun.z8,HiaooY.4 
mon.inirad  ti.reg.c6o.  A quali  poQciriouem  illius» 
pcrnominationem.Soe.conf  i87.CGlum.2.nu.7.vol. 
2.  pa  inlhumemum  lideliratis , A illiusdibcracionL 
Bal.in  l.z.colum.8.Cdcfa.A  aq.Hicron.  i mon  io* 
eo  cmto.num.4.  A aliis  modis  ridatis  per  Menoe  in 
trad.de  rctinpofl^cm^.  j.num.  j 7p.cum  plurib  ftq. 
quxotnniaUiens  prxtcreorctim partimabhisfciibb 
tibus  examinata, parum  a nobis  uipxa  in  conclut.  iu* 
jifijdioi  diiaifla  fiiaCf 
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^ibus  in  cafibus  metus  prarfumatur>  rei 
non  pratfumatur  lat^  difcuflum . 

SVMMARIVM, 

I ' 

I Mrtut  non prtfumitur,ni^ probetur. Etxur.nu.  2. 

3  Metui  non  pritfumitur  etiam  ex  aBugefio  in  curia  Prin 
cipis.Contr.nu.4. 

Metui  non  prafumitur  ex  oBugeJioin  Rdmanacuriat 
Jiuealibi,vbi  redditur  ius,aut  coram  aliquo  iudice,Jiue 
magi^ratu. 

< tSlirtus prafumitur  ex  aBugefio  coram  Principe, fftl  ma 
• ’ ' gifte‘atu , quando  is  confueuijfet  alios  Jibinon  obtempe^ 
r antes  altqua  ppna  mulBare,ip  id  probaretur. 

7 Metus  cum  probaretur, quid  ab  aduocatss fh  articulanda, 
t Metus  non  prafumitur  ^ etiam  Ji quis  dedijfet  magnum  y 
' quid  pro  modico . 

p ■ rSMetus  probationem  non  induci  ex  protefatione . 

*0  JMetus  probationem  adiuuat protefiatio . 
j I Protefiationem  declarare  a contraBuconfenfum  abeffe. 

12  xS^lctum  in  gerure  probare  nonfujjscit,fed  iUms^tcies,if 

qualitates  fsmt  probanda . 

13  dMetum  probare  non  fulcit fibisBatum  ^niji  etiam  pro- 

betur , quod  vtilsfiss,  & commodum  ad  inferentem  me- 
■<  tum peruenerst . ' 

t^^fMetumvtris , & liquidfjtrms probationibus  nonpra- 
fumptiuis  ejfe  probandum. 

\^CMetus  prafumitur  cum  exaBugefto  ingens  dasnnum 
. appareret,  Jieret  irtter  perfonasjnter  quas  teuertn^ 
tia prafumitur  .<  ■' 

>I  6 Metum  reuerentialem  non  prajitmi . 

1 7 Metu  reuereniials  Jiliam'vxoremve  eoefenjsjft frafumi  • 

tur';fimina,aut  verbera  praceferuntiaUas  Jecus. 

1 8 Metus  mortis  quis  ditatur . 

1 9 Metum  non  iaBationibus  tanfum , veleontejiatmttibusy 

fed  atrocitate  faBi  en  probandum , * 

ao  DiBa  penfsri  ex  perfosea . 

Zl  <JtietusiuJlus,quariUoiudicetttr  sujlus netne^udicis ar- 
bitrio relinquitur . 

32  Metum  ex  folareuerentia , cefarstibm mirus ^ nonprafu- 
mi.  ■.  t 

03  Metus prafumptio  toBHur  inmuUereexprafeseBafuorti 
• conjanguineorum,  vel  amicorum,  v ' ' 

^ Metus  praftemptionem  nontoUi  in  muliere  ex prajintia 
afiniutnrvelamicorUm‘,vbi  res  agitur  eum  eo,quiparu 
ter potejl tn^aufa  metusipfis  amicit,  ist  affinibus. 

35  tSMetum  cmiunBis  Jittgjuinc  incuffum  1 alys  etiam  eon- ' 
: ■ iunBis  dici  illatum . ■ . • 

x6  Paria funt  aliquidfacere  toaBi,  velmetu/te cogatur . ' 
■%f  Metus  prffstmptio  tn  muliere  non  eejfatexprajentia  con* 

■ fangsejnefmtm,vbiinterueait  enormis  lafo. 

%%MeUts  inducit prmfumptiemrm  folareuerentia  patris,  ytl 
alterius ,eui  ea  debetur , ex  ingessti  damno , minis  etiam 
*'  non  prabatis.ilontxa.nu.zp. 

30  Metus prffumkurin  eo, qui  in  careeribtu  detruJus/sdbUe. 

•iinearceredtteiatusaiiqusdagit. 

3 1 dMetum  licet  in  carceribus  detrujso  inducat , tamen  fi  ea 
! itjia fit,Tson  tribuit  aBionem  ad  refemdendumoBum-, 

'qui  culpa  fua  metum  pajfusjl. 

3 1 Metus prajumptio  ctfiat  ex  dttrufioeu  in  carcerib.  quan- 
..  doaButeffetfaBuscumalio,quamcstmfijcOfCMaUt- 
. - ' ro  ilium  detinente  in  carcert . i ; 1 

J 31  il^Ietus  prafstn;ptio  cejjat  ex  detrufione  in  carceribus , cA 
aBus  spfi  maarccrious  conitBo  ejfet  vtilts . 
t4  Metus  Jenul  illatus, femper  perfijlert  prafumitur . 

1 5 Metus  ftn/el  sBatus  , non  ftmptr  perfifitre  prafumHstr 
cum  aliquis  aBus  fequerctter.y ptrqtumpojfet  arguiti- 
beravoluntas . ^ 

5 6 Metus /emet  Hiatus  jemper  durare prefumitur , qsundp 


caufa  metus  frnnel illati  adbuc  perfiflH  , licet  aBus  de- 
monftrans  liberasn  voluntatem  fubfequatur . 

3 7 ,17’i  etus  non  purgatus , Jid  durare prajiemitur  ia  matre- 

monio,cum  illud  tson  e fi  contraBum,  ix  in  deipohfatio- 
nt  vir  ofeulatus fit  mulierem,'Oelfipo/l  tres  ,vel  quatuor  * 
horas  Jieret  cotraBus  matrimony  fiue pofi  traduBio- 
nem  mulieris  ad  domum  viri,  iliapqftmodieum  tempsA 
fit  rtuerfa  ad  domum  patri s,vtnu.  38.  3 p. 

^odMetus  nonprafumitur purgatus  durante  caufa  metus^ 
ettam  fi  interuenijfetsur  amentum.  * 

4 r SUetus  prafumitur  in  aBugefio  dc  re  non  verifimiH-^ 

41  Metus prafumitur, cum  quis  ab  rt  iuri  fuo  rtnuneiaU^^ 

rit  cejfcritwe. 

43  ,fM  etus  prafumitur , eum  erepta  cjl facultas  alicui  libtA 

iurjbus fuis  vtendi . ' ‘ 

44  Metus  prafumHur , quando  probaretur  troBatus  practi 

dens  de  cogtndo  aliquem  per  metsem.  _ \ 

4$  Metusprajumitur , cum  quis  in  aliqua  domo  etiam  pri* 
uata  retineatur  claufuSyllX  afiriBus.  ‘ 

4<S  Metus  prafstmitur,  quando  pofi  aBum  gfisemjeqtsatug 
fugatx  parte  ipjists  agentis . ' 

47  Metus praJumitur,quando  in  contrahente,  vel  atsud 
te prater  morem  dignofeeretur pallor  in  vuUu,asttvoM 
tremula,  aut  aliud  buiufmodi.  ' > 

4$  Metu  prafumitur  contraBum  matrimonium,quido  sdil 
quis  fsiijfctrepertus,in  domo  alicuius psuBa,d;yeA  ill» 
concumbere,  & contraxijfet fiatim  matrimonium.  • 

49  Metus  prafumitur  ex firepitu , ly  fragore  armorum  J.  > ! 

50  xlMetus  prafumitur,  cum  viexcommunicatsonisiTsistfirn 

fuit  aBum. Et  cur , nu.  51.  . > \ u i 

Metus  prafumitur  in  virgine  d tiratmooppreffk. 

5 3 Metus  snducitur  iuflus  ex  timore  mutationis  ftatsK.,vB 

iaBura honoris propry.  , . /•.  'i 

54  Metus  inducitur  ex  periculo  amiffionit  omnium  bonosrSi 

55  %!Metumiufium indmit  fimpUx  regis  prateptum. . 

* PM 1 rT\  pracfumi.tnifi  ,pbetur,«iTOBl 
^ tisleginatorum rcfponfi$>atq;iuri 
biiscofivinarcpo(}unn)s,ptxrcrtim  vero  cxrrifart.mt 
rito.tr.pro  foc.l.quoties.^.quia  dolo.ff.de  dolo.capib 
caufaiii  matrimonii , vbi  fcribentes.de offit  'elegai^ 
l.n  luperftite.  ff.de  dolo.I.i.§.qui  onerSdx.fel.-ua.  rerf 
ad.non  dat.l.a.C.de  hisique  vi, vel  mct.cau.iic<fenre^ 
rc,&  pqfteriores  Iurircon.vtBai.inconf.63;q;  i.  vot; 
i.Ale.in  conf 504.nu.  8.  Parif.inconf.s.  nu.idS.voU^^i 
. 4.&  in  conf6o.nu.2o.eo.vol.4.5c  conf.io.nu.5  ?.voU 

1  i Alba  in  conf4.num.^6.Crauct.in  conf.i  1 5^  nu.  13. 
vol.i.Cache.indecif  i4i.nnm.7.&  Viu.in  com.o^ 

2 lrb.1. veri jnetus, cuius  ratiof  4 Dodlotib.ea  redditur^ 
ox  eo, quod  n pncfumcrcTur  nietus,prxfamevetorctii 
delitam, vtrefert  Alc.de  prcfmnp.reg.3-pra:Aimp^ 
nu.'i.  quod  quidem  prelumehdum  no  cfl , vt  if  Icnetrt 
tradit  Alc.in  d.tra£l.dc  prxfump.reg.!.  pr»fui3i..'ijfc 
IatiiIlmc.Gab^in  fuis  concl.tit.de  inaief.lib.7.coacl.; 
2.&  latius  nosdiximusfup.incondxleiidfuin^.  - ^ ^ 

3 ' 'Pnmb  amplia  hanc  OoclufionemtproccdcrMld 
n a^uscflctfadusin  curia  Principis, quia  tuneminM 
ine  etiam  metus prcluraeretur,cx  l.t.6cibi  Bafi.'€J.fla 
his, qui  prop.mct.iild.non  appel.  8c  ibi  etiam  Bat.in* 
quiens, quod  vbi princcps,ibi  fecuritas,  5c  adhoceft 
tcx.inl.vlr.ff.qd  inet.cauf.&  in  §.patrocinia.inauth. 
dc  mamimif.prin.quod  etiam  notant  Oldr.in  conCl^ 

t 2K  x.nosregimus.col.i.  poftmed.  laf  in conf.72xol^ 
i.infi.Jib.i.&Crauet.inconf.253.hum.3. 

4 Contrarium  vidcnirtfentire  Inn.in  c.  fi  diligCtixte 
pr^fcr.Sc  lcquiturGuid.Pap.inq.407.&in  hanc  vide* 
tur  propcnderc.gl.in  c.conuenior.^2X}.8.quc  dicitr? 

. eoipfoi  quod  pnneeps  mandet  aUqucm  eligi,  pnd^' 
matur  metus, & illa  elediofutura  ut  vitiofiii^gi'.eua 
refert Vitai.in  trad.clauftit:  demem rcg.nu.6* 
Secundo  velim  arapliest  locum  etiam  eondd8o‘  ‘ 
' nc  habere, fi  adus  eOct gefius  in  curia  Romana , fio^ 
aUbi)Vbi redditur iu$,iwuavciauc coram  afiquotU)  ‘ 

«Ucc^ 


Deprobationib. 

«dtcC((iue  magilhatu.vt  docet  Bartol.  in  l.vlt>if.qtiod 
mcf.cau.ad  idem  rcTpondit  lafJn  conf.71.coI. a.  voL 
i.cx  l.i.vbiidem  BaruC  de  przd.  decurio,  iib.  to.  fic 
iprcfnctlafinl.pa^anoui{nma.nocj.C.dcpad!tarqi 
$ocin  conf  59-in  prin.vol.;.  Sc  Craucc.  inconfi  14. 
nu.  I t.vol.  t.dcin  conCas  ;.nu.4. 

Limitabis  hancfecundani  ampliationem  vnacu 

4 prima  non  proccdcrc,t  quando  prator»  magtllratus  1 
aur  princeps  cllctrolitus  alios  libtnonobtcmperan* 
res  in  carcerem  coniiccrc,vcl  altjs  pf  nis  mul£lare,  6c 
id  probirctup  nam  tunc  ceflarce  pnelumptio  liberse 
voiumatis;5c  metus  praelumcrcturr\'t  l.mcmm.  C q> 
anct.cauf.fic  ientiunt  laf  in  d.conf  7z.col.  t.vol.  1 .lo. 
And.3c  in  c.vic.qcicrioivclvouen.  Abbas  poflaiiosf 
Ac  Alex. in  conf  t d.pddcrausnacraus.col.  pcn.  hb.  3 . 
Dom.de  San^.Gcm.in  c5f /f.fupcr  i.ina.dub.Bart. 
in  l.depupil.S.nquisipfiprzton.coi.i  i.vccf  quinto 
qucro  tfdcoper.nou.  nuc.  idcm  Abbas Mlialiosin 

c.  vlc.de  appel.Dcc.in  confxi9>nu.i  Jc  a.Bocr.indc- 
cif  loo.nu.  1 z.Sc  late  per  Vical.in  tra^.de  clau.m.dc 
Tiictxcg.  fol.  mihi  29X.<Sc  latius  de  metu  othoalisidc 
VitaL.in  allcg.ttad.daufde  mct.odi.foi.  nnhi  290. 

7 Praetered  in  praxi  admonStur  aduocaibt  vt  m pro* 

band  o metu  ab  ijs  deducatur  qualitas  inferentis  mc> 
tum>quod  is  cracpotcntior,lcucrus,quique  id,  9 mi> 
narus  crac.re  ipfaprxdareconlucucuc , (c  queid  mi- 
tiacem  vulcum,hombilan>actimurcm  in  curiemem 
gerebat  t quemadmodum nirfusdcducacurquahias 
CIUS  CUI  metusinfenur, quod  erat  fccmma>  fmemas, 
fcd  timidus,  mitis,  & cm  facile  tector maici  poterat , 
Tclquod  a^umnon  fealle,aut  actui  non  conlenlif 
lcr,h  minz  no  occarriilcn(,vd  tunceo  aut  terrore  ad 
hoc  agendum  indu^ihis  nd  fuiUbt:  uum  luc  tadi  fpc 
cie  tradit  Aymo.in  conruc.Aiucnuz.tic.iaait.iuiu. 

5 .&  8.^  referr  Burf  in  c0nl.7z.nu. ) i.voLi. 

% Tcrtiopotcii$ampliaie,t^(  vcrafcconcUif  edam 
a quisdcdilTer  alicui  magnum  quid  pro  modico>qa 
zocafuminim^quoq  przhimcrcturmecusrcx  Icmc* 
ti.i  Barr.in  iinterppdras.C.dc  uanfadi  .iSc  ibi  Paulde 
Cad.^  Alex.in  ;.not.ial.inconll7Z^Qi.u.vol.i.at- 
ifiacPani.ineonfio.nu.;4.voi.  t. 

9 ‘ Qnarroamphaeo  vfqipioccdcrcconcludoQcni, 
vtocc  lu/hcj&tpsdten.iiiOQdinduccofiaiuipliusmc 
tU6pn)bunoneaif  (cd  requiruur  ipla  psoaaiia , vc  pa* 
ca  cx  uoitadisd  m i.  in  omuiUisjoiulisu].  u.dc 
ocg.iuf.CSo  ia<DnV.«i  9.C0I.  j.queiu  roterrceiam)&  lo- 
quitur Albatn  conf77uui.i5.quodtiaiiicctiani  IcM. 
And.mc.vft4-b#crtaiu  Occ.de  appcL  SDc.incoof4* 
ftt].ix.voU3.ticfflbcmiduiii^  in  conbtyuiu.z7XO(i 
ToL7.dtiacocii.ac»j.col.a.Tuiicoqdrit]aotur.vol.x. 
Aicx.ind.lufepapilloii.ii  quis.9UiVziaci.nu.i  j.dc 
opef.nou.oBr}c.ftiPMiluik;C‘adi40  ijiocfuin.C.quad 
izietxlu^Jrlat^  pertteoconl'.iouiu.;Acumicq.i^l. 
ii£cincOoi^«nuU49A'Ai4f.&optim9Bcrou).84.nu. 

d. iilis:^eab^fuAicineohi'i67.nihioCBcoo.mcOni. 

* ^$.num.z.VDi.'i.vbide*^commttiSLdiciiJAtcBurfin  < 

conf72.na4r;Aicq.vad.i.5c  PcrrutcBaib.  inter  c5L 
■ummon4M)f  H.4>u.^voi.  1..  dc  quo  nos  latius 
&^agemttiincond.protolhtio.'  . 

lOi  > > raincoiMOtefta  tio  taddiuuatpaobatione  mC' 
ius>vf  (cnlefefaiuAiid.in  d^vtt.  doappdqacr^  1 .de 
flOtUUOd  met.  DccUn  d.l.in  omnibas  cauGs.au. 

iiuletcg.iar.Ctad. tneonf  114-tiu.d.  ‘ 
t £fptopterca  inhuiuimodicalurcdcGbicdfulct, 
qui  proteliztioac  adhibebit . illa  enim  laitem  dccla* 

t ) cart  iconva^  confenlum  abcGe,v>in  ifs , qui  pof 
fant  fieri  h^cdcsfcfp4‘)dir.i.C.iml.at  G qivs./.plcnqi 
fFAerelig;&  rumpcduner.vbi  ne ; vel  aulcoiCTc  ic  nc* 
ceflarti,vei  fizteri  pro  hzrcde  gdhfic  vklcanmr  cx  Iu 
neris  impcMlsv  folcM4Cifari  piciamgrada  Ic  facere 
licituram  ydt  m i|ldcmmec  hzredibnsidem  Vtp.  I. 
C.hoc  cautuinrdiquic  in  \ qui  in  alicnam.S.vlt.lt^dc 
acq.hxi.cx  cuius  Ecfponio  colligunt  imerptetes^pro' 
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teftationem  przcedentcm  adni  Icquenti  contrariam 
e£ccrc,nc  poficrioradusqmdquam  operetur, q>  cui 
aperd  iancitum  cO  .ib  Imp.IuI.inl.x.C.de  his  > qui  p 
ma.iud.non  appcl.quo  jftioco  fiatuit  Imp.vr  u,  qui 
contra  qucmcuq;iudic<X  fpccic  formidinis  prouo- 
cationem  non  arbitra  nturincerponendam, 4 rdiocl' 
daiitc repellantur.  Qui  vero  viin  fufiinuerut.cdtcGa 
tionc  publici  ^poGia , intra  dies  viddicet  legitimos 
quibus  appellari  licercasappcllationiscuid^ti  afiir* 
mationc  difiingult , vt  hoc  fado  ranqui  intcrpolira 
appellatione  ijldS  zquitatis  adminicula  tribuamur, 
hoc  idem  colligunt  Abb.dt  Dcc.in  c.vit.dc  appcl.  iSc 
idem  Abb.inc.i.q>  ineriiscaufi.dcquolatius  B-ir.  in 
d.l.dc  pupillo.$.Gqs  ipli  piftori.  if.de  nou.  opcr.nuc. 
q.ii.dc  ibi  .\lcx^.col.4.  &inconf  i64.alias  i6;.col. 
vir.vol.2.dc  pcrFcl.in  c.cmn  M Fcrrar.dcconftit. 

12  Quinto  amplia  co  modo  tt  procedere,  t no  liif- 
ficiac probatio  in  gcacrc,lcdfpccics,&qualitatcs 
debeant  probari, vtpotc  quia  imminebat  cx  co  meru 
fatuus  pcriculu,vc)  corporis  cruciatus, vt  (radit  Bart. 
ind.l.intcrpoGtc.C.detranrac.2c  ibi  baly.&alii  feri* 
benres.lafetunoio  conf.7Z.nu.i.  vol.i.  atq.  Bald.iti 
d.!.inrcrpofiras>cx  quo  mfert  non  fariscHc  ad  rclcim 
dendum  contradunt  foencramiumprobarccontra” 
hentem  futile  fa'iKratorcm,  icd debere  probari  illu 
contradum  feneMtinum  ,&:iGudeu.im  refert  t £c 
fcquimrVital.inrractai.clauf.tir.qualti.mcMn  iud. 
dcdu.deb.va  .Vidcdu  cfi,3c  vt  volucre  C^pol. in  c6f. 
cmi.i.nu.io.atq;  BurfatJn  conf  7i.nu.  i6.vol.  i. 

Ii  bcxtdamp]ia,t  vcncccnainlutfiaat  probareme* 
tum  fibi  illatum,  nili  erum  probetur,  quod  vtilitas, 
&€ommodum  adinfercmem  metum  pc^cncrir,ie' 
ItlbvOcc.in  coiili42.fub  nu.6.Socmconf  i7.num.). 
.zol.x.dcMarfmconf7z.nu.s.cumfeq. 

141  Seprimb  ubi  amplianda  cfi  conduuo,  f vt  co  vfqr 
vera  Gr,  vc  ad  ipfiun  metum  probandum  requirantur 
verzfdtiiquidiirimz  probationes» nccfitislint  prz^ 
/QmptiuzTVC  docent  Dero.in  cof  89-nu.  z^.vol.  ;.qu$ 
referendo  ffquitur  Burfiud.c0nf7z.nu.  is.  vol.i. 

Nuncvcropninum  limitanda  eUedeluGo»  vtlo> 
1 j cum  fibi  nou  vcndicct,tqnex  adu  gcGo  ing^  dam> 
ml  apparerer»  dc  tiact  inter  pcrl6nas,imcr  quas  reuc* 
ceua  pt3(liimiuir, nempe  dc  filio,  Gliave  erga  p.-urcin, 
3inatM:mve,ducdcvxorc  erga  manrri.*prziunnturet* 
'Cnimrucpa  metum  adustadiis,vtcolligituicxl.G 
Inpcrrtuc.  i^CfancG  izia  i mmodice.  f.'.dc  dolo,  in 
•qsazifmamplurinniexnolbisdcfccndcrc,  vr  Paul. 
Caiknii  conf  1 77«a(ias  1 74^Soc. in  conf  z6;.col.  1 .nu. 
>2iAcau.4.vaf^  przmillariiJctur.vol.z.vbi  atteUae 
* de*£OuunuiuXorfTan  coiiLt40.1n  fi.v'ol.  a.Cur.iun. 
incaAC.t4Vxol.ja1a.  1 r.Ruya.4aiaiiTCDnfdo.vot.L 
Dccin  l.padum.  mi.7in  ;.iiuur.CdccoiUt.&m  c. 
cim  mavuDqAii.col.z.nu/;4cofiic.dcl<^.  quosfe- 
qiiuuc&C'AibiaitrcAf7;.n,zr.tcx.iDl.i.li4)Qi  oneri' 
dz.Cquar.fcr.ad.nondcc.Bal.inKintcrpolitas.no.z. 
C-de>crantad.d:  it11.padum,q’docaii.col.z.Clc  in  1.  fi 
cu Axi.Si.co  tpc.fi  (ol.matr.CJBrr.iummcAf  14 1 nu. 
ii.vola.Am.conf  z4.nu.t>.Soc.iun.incof47.  nuio. 
'jj.rol.jiquiait  foU  ipfam  reucrentiz  cam  probabi- 
l£  eficadrelcindcmiQ  contradn  tanquam  metu  fa- 
voluit  Ripa  in  rcl^nf  lib.).c.i  5.  nu.8.  in  fi. 

16  Aa quoad mccumrcucrenrialemtcoatcariu  nem- 
ptttquod  non  prxfumatur,lcd  probandus  iit , tradit 
Bar.in  d.l.  i.S.qui  onerandz.fi.quar.rer.ac.non  dct.& 
inladinuidiam.C.quodmcr.cau.dt  Alex.pofialios 
in  l.intcrpoG(0S.C.detranfid.dccanonifia5ind.c. 
caulam  matrimonihdcolHc.ddcg.  quos  etiam  refert 
Parif.in  conf  2d,Qu.66.  vol.  j. 

17  Id  aOcintcllige,tn  minz»  aut  verbera  non  przccG 
Gllcm,rccttsamcin  Gprzcciriflcnt»ncnipc  i viro  c6' 
tra  vxofcm,vd  i patre  contra  fil luxtcmm  G tuncip- 
fa  mulier, filiusvc  ebientiat»  prf  lumctur  metu  cofen- 
UGb.LGUonatioais.C^  mec.cau,  dc  docet  Baidn  l.fi 

obuiT' 
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obttirpein>col.i-in&.veif.ete(n|4aindcincm  ff.  de  pillo.SdiquisipnPMrto^.na  it.if.deittia.df^fiiif 
cO'idi^'<^tuip.uu.vtaircniit,&  liin.in  cpetUtu.ia  dcciliiin  a Domin.Rot.mdcdf.4djdnnouis.  & qnx 
gr.io  vcrf-tamm-ip  mct.cau.8c  in  d.c.  caulam  luatii-  latiinme  fcribii  Fel.in  c.ecclefiaSad?  Marij.nu,?*. 
nionij.ff.de  olfdclcg.&;  ipc-acccdcs.deconuctCco-  dcconfiii.vbi  mina;  coniundisfanguineillaiz,  aliis 

iug.idi  obrcniauerc  rciibcn  inc.quamuis.dc  paS-  in  £t  poniundis  dicunnir  inculTx.  pluraq in  hac  Ihiam 

d.ad  idcm  rndii  laf.in conf. l.nu.P.vol.  i . vt  & c£fura  adducit  Rol.i  Val.in  conr.2.nu.6a.& Tcq.  nam  I!  c6- 


Alca.ml.Ccnmdotem.S.eo  amem  ipc.col.j.ff.  loU 
matr.ficeiconfulturofiiitaSoc.iun.  mconC  77.no. 
IJ4  vel.i.dc  inconr.67.nu.>4.vol.a.vcanimaducnc 
te  Boer  q.  loo.nu.  1 1 . A Iba.in  conf.  i i.nu.p.  & in  cof. 
4 nu.td.Bal.Card.Z  ibar.Abb.Anch.de  Fel.in  dxap. 
caiifam  matnmomjalc  offic.dclcg.  Alffjd.  dccifpp. 
nu4.de  plutesalii.quos  adducit  Bocr.ind.dccif.ioo. 

* no.i  i.vbi  attcftaiurdc*  communi  1 dc  Vital.in  irad. 
clau.tit.de  mci.vxot.num.  z.in  fi.vbi  inquit  ex  dodt. 
Bar.in  d.l.li  donationis.Cquod  met.cau.  metu  mor- 
1 8 lis  dici.dc  iniclligi,  t qn  quis  quali  iamiam  pcicnflU- 
lus  gladio  fupra  caput  aftaiei : minas  vero  iniclligi  > 

Suando  moisnonimminctet,  ipiatquidcm  mina:  ili- 
um metum  inducunt  fm  qualitate  pctfon;  minan- 
tisrde  ideo  dicebat  Bar.  in  l.inctum.C.  quod  met, cati, 
ve  cum  minginfetuntut  debeat  infpici  pctibna  ipfe- 
lentis  minas,funt  etenim  quidam  potcmcs,dc  ita  ma- 
' nuprompti.qui  quod  dicunt  ffatim  pcrhccrc  iolcnti 
vnde  tunc  oiiiiitiuQus  metus  ex  minis,dciaCtationi- 
bus.vt  d l.  n donationis.  C.  quod  met.  cau.  vcfciific 
Bellam. in  conf.9.col.  5.  quccR  fccutus  Cramincof 
49.nu.i  dcMcnoch.de  arb.iud.  cafu  i jd.nu.t  1. 

Contra  veto  ii  is, qui  minaiuseff,folum  veibofiis, 
&iadabunduseiret,dcque  minaras  eff, factis  pr^ffa- 
ip  re  non  dTci  faliius,fcunc  no  elTct  iullus  mciuS ; nam 
metum  non  iactationibus  tantum,vcl  contcffarioni' 
bus,fcd  atrocitate  fadipiobarcconuenic , vt  conffi- 
tucrclmpcr.in  I.  mctum.C.co.dida  coimcxpcrieoa 
aofpelamm.l.i.C.fiquisImpet.mal.dcrcfttt  Viud.ia  . 

Rad.clau.tit.de  metu  rcg.nu.  ;.At  quando  mciusde- 
XI  bcatindicari  ludus, tnccnc, lelinquiiuratbitRoiqsli- 
cis,qui  quidem  iudex  cx quibus  poflitillumatbitca- 
ii,docuit  optime, VI  cxtcia  omnia»  Mcnoch.inttad. 
dcarbit.iud.cafu  13i.de  i;.s.lib,2.|ccnt.x.  , 

22  Vcium,q>  ccdantib.  minis  ex  Iblareuaemianon  . 
pixtumaiurmcius  dc  ptxcipuemvxorcvlate  docuit 
. Vital.in  d.uad.clau.tit.dc  mct.vxacmu.3>dcnu4dc 
nu.6..idducit  cautelam  Bar.in  l.craofadiOncm<C..de 
itianladad  toliddam  pwfuroptioncm  metus  inma- 
S3  licte,! vt  fcilicet  adhibeatuipnEfcntia  cAfanguinfo- 
ium,vcl  nmicotu,quiaobpieieiitiaipibrO  prompiio 
menis  v rceiTare,pcr  ea, quz  ibi  a iiegat  V it^.mU.dc 
Batb.in  cof vlt.col  vlt  in  piin.vol.a.Fcl.  in  c.caufam 
matnmonij.col.i.vufquaita  decraratioale  offiGde-  ' 
.lcg.de  id  Radit  gl.ioidPoUadn  vetf.pupillo.  C.ckhis> 
quib.vtindig.Deoioc.vlt4ol.vlt.ved.padrcm6o(l- 
tandu  ed.dcipp(i]aA  Angin  cAf.  1 1$.  in  piincipia. 
qui  ad  id  dngiuati  contextu  probacLvlt.  ibi  cuocatis 
affinibus,aiq,‘  amicis.ffivbi  pupU.cdoc.debeat. 

.1  Hoctaoien  podtemo  loco  Raidituffl  ile  pneftntia 
i4eonranguincotumdimitatur,tvt  non  proccdat,qua» 
doilla  prafemia  non  fatis  edet  ad  relidendum  rka- 
loitix , CIUS  qui  infert  metum , nempd  vbi  tesagatm 
4U  eo , qui  pariter  pcxcratelTe  caufa  metus  iplls  ami- 
cisidcamnibus,vt  URiplit  laf.in  l.ttaladionem.C.  de 
lranfad.quod  putat  lingulare  Boer,  dcciil  ioo.nu.8. 
& fic  imclligi  I Htp.in  fiiig.5  28.de  in  Cng.  67  3 . lopies 
Ang.ln  conf  2U.de  Dccin  conf.  2ip.  io  fi. 

2 s Qi^inimo  h i^  fcquitur,qu6d  minx,  t aut  ixibcu 
illata  confanguineis  inducant  ptaefumpiione  mnus 
pro  fc  ipfo,vi  dc  inaRc,  cuius  parsTifcemm  cd  filius» 
c.j  fferte.de  prafump.tenet  Bal.in  repet.l.  i.col.  6.  C. 
vnde  vi,  motus  ex  couexiio  l.idi  quidi.ff.quod  met. 
au.de  dc  alijslan^ine  coniuiiflis  tradit  idi  Baldn  L 
i .C.dc  indic.vidui.  tolicn.  metus  enim  dr  alicui  illa- 
tus,fi  coiunOis  initiar,vc  colligit  ex  d.|.  idi  quide.ff. 
gmct.aaJsis  pnuumd  cd,$  oot.fiai:cdn  d.  l deput 


iungis  Unguine  ea  aula » vel  fimili  mciusinfcmir, 
vbique  ct  ne  libi  inferamr  timere  poterit,  hinc  fit,vc  s 
ad  paria  dntfaliquid  coafle  faccre,vcl  mcni,  nc  coga^ 
l.nouiiIiine.vbi  Bal.ff.quod  fal.mt.autho.qu£  fcquif 
Dccdnconf.dpo.vilisdubiiationib.col.a.nu.  lo.poC 
Anch.de  Andr.dc  Ifcm.  ab  eo  citatu  .Barcin  l.x.in  a. 
lcd.verf.debetisfcire.C.q>  mct.cau.Paiif.  in  cof  139» 
nu.  1 7.vol,4dc  Aiet.in  conf.  1 4.nu.  1 2.  ad  idem  peni* 
nent  cAxxius.cfciancconiundi.de  cicid. in  6.  cqia.' 
dc  immu.in  A.dc  c.qui  cunqi.de  fcnr.cxcom.  eo.lib.6» 
vbicscommunicantucinfecemes  vim  cofanguineis 
dericomm,oonfecas,ac  fi  ipfisclcriciscffct  illata.. 

Secundo  ci  limitatut  illud  idem  de  prxfcntia  eoo» 
17  fanguineocum.-lvtlocum  libi  no  vendicet,  qn  inter- 
ucniccnoimislxfia  nain  tunc  no  ccffatpixlumptio 
mcius,vtrcfponiiim  cd  a Paul.  Cad.conf  177.  incip. 
CoDRafuperiuscAfulca.col.  2.qucm  IcquiiurDcc.ia  ~ 
d.c.caufam  maRimoni  j.nu.6.  de  off.dcleg.de  Hip.in 
cod(m  fing.673.vetf  fecundo  ptanlida  limitanturA 
‘ de^cAiopinioneatecdamr  Viu.in fuiscommu.opin. 
tcg.contradusmcni  .dchuicplurimufaucr  Alc.  de 
pcxfump.tcg.i.prxfump.2i.dc  Bocr.ind.decif.  ioq. 

28  nu.9.ctenim  cx  ingenti  damno, tet  non  probatis  mi- 
nis,lbla  reucrentia  patris,  vel  alierius,cui  ipfa  reuere- 
tiadcbctur,indacitpixlui»ption£metus,vticfponsI 
cdaSocind.coof.x63.nu.2.vol.2.  Ruin.incAf.  1701 
nu  6Jc(eq.vol.i.Soc.iun.in  cof47n.;i.vol. ;.  Alb* 

* inconC77.nu.2i.vbidc‘'c6i  attcdamr.dc  in  conf  89» 
nu.5.dc  in  conf  ioanu.4.Ctau.in  conf  2.nu.i2.Ciitt. 
iun.incof  i4i.iiu.2.Gram.indcci.ioi.nu.49.Capic  le 
indccif159.nu.39.C0u.1n  3.par.tclcd.c.quamuis.dC 
pac.in6.S.4.nu.74itqi  laieiNcuiz.incAf  21.  nu.201 

29  Coiluurium  tfi.fquod  fcilicct£t  fiminxnonptx- 
ccdidcm.pixfumamt  metus  cx  prefentia  .viri,vel pa- 
tris pp  leuercntiam, videntur  yoluiOe  Soc.  in  cAuna 
nu.?!.vol.3.Arci.inconf.24.rubnu.9.vctf  prxton. . 
dcSoc.uicaafx6|.col.2.vol.2AcF<iitr.jin  conf  296. 
poffrui.  I vmaxime  fi  conctuienct,  dccoormislxfio» 
vt  ait  Ruin-a»f  i70.nu.i7.vol.i.de  AlbodndxonC 
ioo.nu40cph4:Af  ;4.nu.  3 i.dc  in  cof  i4a.  n.  jo.voL 
i.dc  qt»mulia:pMeqocb.dcatb  iud.alii  13641041 

30  SccuadolinniaconcInfionemnaopRicedecetia 
eo,qni  in  atCccibusdenuius  eff,  qiu  adhuc  in  oarce- 
4c  dctcnimialiquidagiti  mne  enim  in  eo  pexfamitur 
metus, vtlxpii  te  caK£.di  ibiBar.fflqi  mci.uu.vbi£t 
Alex  inl>fiilfi».pavcol.C4lcfiinatqi  Cyn.in  I.  x.  C» 
qdod  met.cauf  Deceiiam  incORf  dpiibucs.  Keuiz. 
in  conf  5X4ia47,Cqifi'Pap.q.xS4.Maif  ia  Gng.  3 

dt  Mcnach4lea1b.iud.cafu  1 76.nul4cumicq.  . j 
}i  HaactndlmitanonemintcUigc,tvttuxtin  care»  ‘ 
tibus  dctrolGo  induat  mciuni,tam£fi  iutfafit.n  A tri- 
buit aliianem  ad  tefeindendualdum  ,i]ui  culpa  lua 
mciuin  paffus  cd,vi  habemus  cx|.;.S,  Icd  vim.ff.  qd 
inci.caa.de «xobfeiuatisin  l.accufatipni9.Cco.dcia  i 
I .q  in  catgeifrdc  in  l.fi  muliet.in  pb^iCOv  ad  id£  ex- 
eat cAtcx.vna  oum.gLinc.adcitis.cltft.  5.  ita  ccniueie 
lmol.de  alii  in  l.qui  iaRonib.ff.de left.  A^.  indecif 
iqp.in  aufa  pqdptinc.Abbdocdilc61us.nu.6.quB>d 
roeteau.  .Alex.in  cof  pp.in  prin.  vol. },  Bouiusiii  tra- 
dat.de  daiu.vct.prxrciip.gl.  19  nu.  1 9Rl0.de  Amic  ' 
inconf  34.nu.4.&:fi:q.Rini.iDconr.i$4ium.5.vol.ii 
Cou.de  fpAf  r.pai.c.  3 .$  4nu.i  2.R.ebuff.  de  icfciltiek 
I eouRad.an.vuico.gl.i2.nu,  71  iunsenim  exequutio 
occ  mctum.ociniunam  inducit»l.iniu(iaium.S.i.  ff. 
de  iniurd.quemadmodum.  $.  magidtatus.  ff.  adlee. 
A<pufI.quodprincipiJp4lcaq.plu.atcen-dcidcm  te»  - 
qaituijPaiifiacon£;.nu.i7j.cuiiiteq,vol.4-  ‘i 

Fnmo 


De  pfobationib; 

- Pnino  loco rubliniitabis hanc  fcainda  limitatio- 
Sa  ncm.vt  vera  non  fir.f  qaandoadliiscflctfadnscuin 
'■alio.quim  cum  fifcoiVd  altcroiilu  detinente  jn  car- 
*cercm,non.  n.  tucmetus  pranimiturtfic  habemus  cx 
d.l.qurin  carccrcm.vbi  gl.fF.rp  mctcau.cuifcntcnti^ 
ft  fubfcripfcrc  Bcro.in  c6f.i  s 8.nu  8.V0I.2.  Por.Imbi. 
f n conr.;.num.49.&  fcq.Io.de  Amic.  in  coni'  J4.1ub 
nu.s.Alc.iii  conf.j67.nu.8.Sigifmon.in  conl’.i7.nu. 
1 /xronfucr.ftu.vol.  i .Eucr.in  conl'64.in  i .art.IUuftr. 
Card.AIban.in  lucubra.ad  Bart-in  rub.  IF.quodmer. 
cau.&Hcrcul.intraft.dccau.nonoffcn.c.t.nu.g. 

Secundo  fublimirarc  poteris  > ve  loctiiibi  nonv2-> 
dicet, fcu  adus  ipn  in  carccrib.  corricdo  circtvrilis: 
nam  tunc  non  prxfumi  metuna  rcllisclt  mtliHocu- 
• plctidiinus  idemet  Illuftr.Card.  Alba,  in  lucubra;ad 
Bar.ad  d.t.  qui  in  carcerem,  in  h.  nq.  2.  idem  voluere 
Dcc.in  c6f.  691.  infado  p?bponit.  nu.  j.  veri'  no  ob- 
corradas  Comc.inc6f.tl  x.'Vital.  in  naft.clau. 
. tit.de  me.carcc.5c  Cou.de  fpon.par.a.c.  ?.$4.uu.i4. 
34  Tertio  limitanda  cft  primaria  conclulio , t vt  non 
^cedat,qn  metus  1'emcl  illatustlitfl'cti  Icmpcr.n.pcr- 
lcuerarcprxrumitur,idcoq;  quod  mctiitadu  ctf  ab 
initio, 5c  li  pollet  cdlicinatum  hierir,  nullas  vites  ih 
habet, praifumitur etenim  metu  0611110.1x11:0.1.11  per 
-imprcliQonrin.C.qaod  mcr.  cau.vtccadidirCyn.ini. 
.a.C.co.vbi  cri.im  Bar.&  ideiti  Bar.inl.peo.tf.^ecod. 
ob  curp.cati.B.tl.in  d.l.nouiilitnc.in  h.prin.ff.deco.q 
fal.tut.authur.in  l.omncm.C.ad  Tcn.&in  l.i.iu  tiii. 
Cii  quis  aliquem  tclla.prohib.  Ang.  in  1.  ad  inuidia. 
C.quod  mc.cau.gl.&  Doc.inc.i.cxtra  c0dc.laf.pr9- 
cipu^iuhac  fidi  fpccicinconf  i6).volu.2.Corn.in 
cbf.4t.ihc1p.vf  inlitaaL.M.&  leq.volJ.qu.irc  nor. 
pely.qi  metus  T yranni  pra:luti).ntur  durare, quandiu 
ille  viuitjvt  in  c.caulam  matrimonii,  circa  mediu.  i. 
col.de  offic.dcteg.idcm  leniere  Soc.in  conf.  26  3.C0I. 
5.n. tavol.2. Dcc.in  cofa ip.col.i.St in c6f  498.C0I. 
a.nu.i3.ct  i6.ct  xMba  in  c6f77.nu.14.ct 06178.0.12. 

. Sublimiraturhxc  tertia  limitatio,  vtnon  habeat 
3 i locum, 1qh  aliquis  adusfcquerctur,  per  quem  poflet 
argui  libera  volunta$,&  c6lcnlus,vt  in  matrimonio 
corrado  per  meuimrna  li  fequaiurcohabitatio)  liuc 
concubitns,ccnrcturpiugatus  metus,  quamuis  igitur 
'ab  initioimaucneriticniel,tnai  hmoiadu  n6  pra:- 
funmur  durare, Icd  potius  ccflare,vt  notant  Dod.  in 
c.demulicrc.& inc.vcniens.il  i.dcfponfidivr affir- 
mare Barba.in  conf  ^4.00!  .pcn.  votu,  i .&  in  conl.6o. 
«o.vol.d  pt'rGcmin.inc61.2.qui.idiffiisc.col.  t.atq. 
Parifinc6l'.>70.nu.2  3.&  24.A  27.  V0I.4. 5t  vfid  luil- 
ic  fancitum  in  I.2.A  ibi  tradunt  Bar.  & omncslcribS- 
tcs*communitciaccuinulantes.multa.C.quodnic. 
cau.licfenfCrc  Ant.&  Abb.tnc.i.cxtraeo.Card.  in 
conr.t.eo.(it.Alex,  inconf47.  quoniam  pcrcxcelle- 
tiirimum.col.vlt.vol.4.6t  in  c6f.  1 27.  vilb  inllfo.  coi. 
2l.poft  num.s.vcrl.dcniq;  li  commune,  lib.  j.Patif  in 
conf66.nu.i2.vol.4.B.il.inconf  240.  donatio  fada, 
vol.x.atq,'Domin.mc6f2  3.quiaditFuse.col.i.quocl 
idem  placuit  A(fl.indecif;67.nu.6.Aic.inc6r.3.nu. 
9.vbi  allegat  diihchon  illud  gl.in  e.  ad  id,dc  Ipon. 

Effugteum  poteris  ,netonJenJiffe  puteris. 

.•  fi  ptrfittms  iUiusvxortris . 

bclafin  l.ob  turpem  caufam.tf.  de  cond.ob  turpem 
cau.Cache.in dccif  i42.nti.s.& fcq.Nat.inc6f  )oo. 
nu.44*&  Abb.in  conf  4.  nu. 

Hanc  autem  lublitnitationc  velim limitcsnon  ,p- 
^6ccdcrc,qQtcm.h3 nictus fcmcl  illati  adhuc  duratee, 
quia  licet  adiis  dcmollrans  libctS  voluntati  fcqua  f , 
nihilominus  przlumitur,&  adhuc  durare  mctu$,  liu 
Bar.inl.pen.ffidc  condidob  turp.cauf  & iiul.i.a.vbi 
aiij  lcrfocntcs.C.q>  inec.caufA  Anch.iticonf  299  p 
Abb.in  c.c6fultationi.ext.defpon.&  Jn  e.  inliipcr.  & 
alii  fcribcntcs.ex.qui  matrimoniu  acculipoU.  & ple- 
nius  faibciun  d.c.ad  id, quod  ad  ide  rndere  Alex . m 
conf  9S.quoniaiii.col.2.nu.  7. 5c  in  conf^ip.  coi-  pca. 


Conci:  MLV- 

nu.7.1ib.  J.&  iri  conf  i .num.  J;5c  t ne«3i;lTb.3.CohW»' 
conf4t.cor.petT.5c  vlr.vol.  2- qt  late  examinat  Barb-' 
in  conf  54.  cof.  ij.Sc  lcq>uoi-r.5c  plenius  in  conf  uir- 
col.  j j:u(>l.i.'5tmulri  accumulat  J&ec.iu  conftuy.-. 
uilbpudo.ih  2.diffi.Co1.f.poii’nnj4.qooinlotoc6- 
luluiqq»  meius4tegius,pp:qucn9  fada  fuitrenucirflio 
abEpilcopoPlacctincrdcepilcoparu  ciufdc  clinr.'  - 
dsPlaccntizprocpifcopafuAftcnli-,  n61irpui:^n& 
ex  eo,  ^ gelfitlcp  qtuoqufinin  proEpilcopo  Alfcf» » 
^ia  o1a,quxfh^  ltinc.poftr^uciition&  riicticulc» 
»m,fad.i  fucronr  durante  eodem  timofc  regia:  inar 
^ icftaiis,quchOQin)pcdiiiiir.quominusflIa  renunciur 
tio  rerradan  pblGtiquia  non:p6txiici,qunctus  fnct  it 
piiTgatusiq»  couffimaiSc  ex  co,9  ab  code  1'uit  rfriun^ 

’ in  conl'43)i.inu;.5c  in  conf  4p8.num.  i y.&ia  conf. 

690. 5c  in  1.  in  omnibuscauli.s  profado:  nu.  1 4.'  ffi  df 
fcg.iur.  hoc  idem  con  fulti  rcfpondcre  Parif  in  coiH» 
y8.nu.87.5c  in  conf  6o.uuf  3 4-  & hi  conf  t jy.  nu.  ? t. 
'Uolu.4.Grar.'in  conl‘47;tTalu.i. multos  alios  adducit» ,, 
Bocr.dccif30O.nu.1j.Arcr.in  col'.i4»nu.i  7.  SOc.iun.  ' 
fnconf  77.nu.91.cic  lcq.uol.i.&  inconfps.nu.  36»5c 
?7.uOl.3.Afc.inconf  SJXU.X45C  in  conf  i52.num.2. 
N3t.inconfyo.nu.T8.uol.i.  inquam fnlam  plurima 
fuaecongcftaaRoi.i  'Vai.inc6f2.nu.  87.cuplurib. 

’ Icq.vcrf.nou  ob.limilitcr. vol.  i..5c  injconf.95.*nu.  ja. 
vol.a.idctri  voluere  lo.Bapt.Fcrrct.in  efof  79-  nu.  1 2. 
CdfHugoinconf  i4Jiu.7.Alcx.dcNcuoincouf  3. 

5c  in  c61. 1 2x6  altis  copiose  coiiedisab  Eucr.  in  c6f 
ip.Plot.inUrqn.nu.si.  C.  vridc  vi.  Cacher.  in  dccif 
179.11U. I i;pulchic quocu  MaVfin fmg.  3 ly. inc. dixi 
tibi alias.5c.  Vital.in  tiatr.cJau.tii.de  met. offic.nu.y.* 

5c  6.vbi  inquit,  q>  probata  ciufa  przfumiim  merus. 
Vnde  colligo  , 9 fi  matrimoniu  non cQercuntra- 
j7dum,tSr  indelponrationcvirofculatuscfl'ct  mutic- 
rem , non  in  ob  id  praltiinerctur  purgatus  metus , fed 
adhuc  durarcrita  rhdit  Alex,  de  Ncuoin  c6f  incip.in 
capra.dida.col.3.pollnii.7.vcrfqtiamiiaucad  iihid, 
quod  politu  cftinicrconl.Alcx.Imol.conf  99-hb.  3. 

JS  (icuti  necet  prarfumiturpurgatustmetus,  fed  adhuc 
durare, li  poft  tres,  vel  quatuor  hot46  nctcccotradus 
niatrimoui|,tunc  enim  et  pnvlumirarjflc  cenluir  lo. 
Cald.inc6f2.de  his.qui  vi , vel  mct.cau.idcm  voluit 
Alcx.lmo.ind.confpS.col.i.num.fi.dt  y.lib.j.liucTi 
J9  pofttraduftionct  mulicrisaddcmuui  viri , illa  poft: 
modicu  tcinpuscllctrciicdii  ad  doiiuun  patris : quia 
tunc  fr  per  liuiufmodi  cohabtuiiuncm  moinetanca 
non  ccnlctiir  puig.ltusiuctiis , nec  matrimonium  m- 
tificaium.vtinquitidcin  Alex-  in  d.cohf.9S.in  li  au- 
thoritate  morus  Pctr.de  A nch.in  conf.200.  facit  du- 
bium.5t  idem  Alex. ind.c61.99-nu.:o.vol.  3. quod  5{. 
tradunt  Dcc.in  l.inommbiis  caulis,  r.u.12  dereg  lun 
Bal.in  conf468.mi.23.5:  Icq.  Abb.in  e.  acccdons.nc. 
j.dcproc.Goz.inc6f9.  nu.  19-  Anch.in  cof  299-fub 
nu.i.vcrfprzlupponendiicft.C.ird.Zab. incol.  tJ7- 
poft  nu.2.vcrf5t  cx  eadem  c.iufa.Hipp  Rim.inr.c6r. 
matr.c6f77.nu.3i-Atfl.dcc.24«.&  Mari,  in  (ing.jay. 
Eandem  liiniutioncm  (ublimitarioftisampiiabm, 

40  vt  procedat, Ictiam  li  intcrucnillcc  iurainenium ; na 
nihilominus  non  ccnfcrur  purgatus  metus  durante 
■*  caufaipliusmctus,vridcommuni'lcribcnfiumvoto 
elTc  receptu  tcftatur  Bcned.de  tran.  paiipc.q.  8.  Spcc. 
7.nu.6.&  etiam  Nat.in  conf  45 1 .num.  j.,  it  Icq.quod 
idem  alios adducts-probar  egregie  Cou.  incpit.in4- 
dccret.lib.par.i.c.j.Si.s-lubnu.i. hoc  etiam  corrobo- 
rat Bocr.iii  dee.  100.  nu.  14.  id'pra;tcrca  pluVibus  ,pbat 
Rol.i  Val.in  conf.x.nu.yd.cu  plurib.lcq.  vcilic.  non. 
obft.nt etiam  vol.i. 

Qnarto  loco  tibi  limitanda  cft  c6clufio,vt  locum 
4ifibin6v2dicct,tqiiacius  gcftuscflctric  rcti6vcrili- 
miliuunc  nempe  pRdiimrf  inctus,  prout  dicit  Bal.in  v 
d.t.interporitas.C.dc  tranf&inc61.j.64col.  x.vol.3. 

5c  klc  in  coof  204- longum  thema,  in  ti. vol. j-alfcrit 
haberi  debete  pro  probato  id , cuius  contratifi  n6  cft 
JoJipbi.MnJc^r^if^oi.i:,  E c cr^libi- 


bbttnpemtCoI.t.iflli.verretefnplnindenKtu  ff.  de 
co'idid«bton>.ciu.vta(rnuic,&  Inn.in  cpetlatu-u 
gtin  vctf.tamm.c])  mct.cau.&  in  d.c  cauum  nutri* 
nionii.CdeolF.dclcg.&  ip  c-acccdcs.dcconuaC  cd- 
iug.id:obicmaucicruiben.ioc.quamuis.dcpaft.in 
d.ad idem  rndii  lai.in conf. t.nu.6.vol.  i . vt  & cEfura 
Alcx.inl.ricomdoicm.S.eoaatem  tpe.col.;.ff.  loU 
inatr.(icccconfultum(aitaSoc.mn.  inconC  77.00. 
154  vel.i.dc  inconr.d7.nu.a4.vol.a.vcanimaduene 
itBoer  q.ioo.nu.i  t.  Alba,  in  coni,  ii.nu.p.dc  incoli 
4 nu.36.Bal.Card.Z.tb3r.Abb.Anch.dc  Fel.ind.cap. 
catifam  niatnmonii.dc  otbc.dclcg.  AtHiA.  dccidpp. 
nu.4&  pluiesalij.qut»  adducit  Bocr.in  d.dccif  100. 

* na. ii.vbiattcftaiutdt* communi idcViial.intraS. 
dau  tit.dc  mct.vxor.num.  a.in  fi  vbi  inquit  ex  doAr. 
Bat.in  d.l.fi  donationls.Caguod  met.cau.  metu  nux- 
18  tisdici.dr  imclligi,  t qn  quisquafi  iainiam  pucnflu* 
rus  gladio  fupta  caput  allarct : minas  vero  intclli^ , 

Suando  mors  non  immineret,  qux quidem  inioz  tu- 
um metum  inducunt  iin  qualitati  perfon;  minan- 
tis: St  ideo  dicebat  Bar.  in  l.mctum.C.  quod  mct.cao. 
vt  cum  min;  inferuntur  debeat  infpici  peifona  inie- 
icntis  minas,fuat  etenim  quidam  potcntcs,St  ita  ma- 
' nuprompti,qui  quod  dicunt  Datim  perficere  lolenti 
vnde  tunc  orimriuQus  metus  ex  miniSiSc  iadationi- 
bus , vt  d.l.  n donationis.  C.  quod  met.  cau.  vtfcnfit 
Bellam. in  conr.y.col.  5.  quccR  fecutus  CraiLineof 
49.nu.  1 St  Mcnoch.de  atb.  iud.  calli  i ;S.nu.  1 1. 

Contra  vero  fi  is, qui  minatus  eD,foluin  vcrbofiit, 
&iadabundusefret,Scque  mina  rascft, laciis  ptffta* 
19  re  non  clTci  tblims,trunc  noclTct  iuDus  memS ; oam 
mcmin  non  iatlitionibus  ianiiim,vel  conteOationi- 
busifcd  atrrKitaic  faSli  probare  conuenit  1 vt  conU- 
tuere  impcr.in  1.  metuin.C.eo.dilia  cnimcxperliNn 
aotpi(amus.l.i.C.DquisImpcr.mal.&rcferr  Vital.ia . 

naSi.clau.tit.de  metu  tcg.nu. ;.  At  quando  nieiusde- 
21  bcatindicari  iuDus.tnccnc^elinqnitutarbuitojtuU. 
cis.qui  quidem  iudex  exquibus  pofTitillum  arbitra- 
ri,docuit  optime, vt  extera  omnia»  Mcnoch.in  tuSi. 
dcarbit.iud.caru  i3S.Sc  >;.i.lib,a4;cnt.a.. 

22  Vcibm,^  ccfTantib.  minis  ex  Iblareucienciaaoq : 
pnfumaturmetus  & pixcipueia  vxotesdate^ocuie 
. Vital.in  d.u-aSl.clau.tic.dc  mct.vxoc.nu.iiAc.qa4Je 
nu.s.adducit  cautelam  Bar  jn  l.ttanfaShoocm.c[be 
:ttanlaSi.ad  tolISdam  pnerumptioocin  metus  Immo- 
23  liere,tvr  fdUca  adhibcaturpradcntiacAfangiunpa- 
ium,vel  amicocu,quiaob  pi{lMriS  ipfotQ  prm^itiD 
. metus  vr  cellare,pec  ea, qux  ibi  allegat  Vicd.iitfS.Se 
Barb.incof  vli.col.vit  in  prin.vol.irFel.  in  c-caidam 
matrimoni).col.s.veif.quaru  dccTatatiode  offic.de-  ■ 
.icg.Sc  idtradit  gl.iol.PolUanvctf.puiaJlo.C4ieius, 
quib.vtiodig.Dco.lnc.vltacol.vli,veif.poDrcm6ao- 
tandu  cD.de  appella.dr  Angan  c^.  1 1(.  in  principio, 
qui  ad  id  lingulari  contextu  probae  l.vk.  ibi  cuocatis 
t[ffinibus,atq,'  ainicis.fTdtbi  pupil-cducalcbcat- 
Hoc tamen  poDitUnoloco  traditum  <ie  pixTcotia 
a4Confangumcotumdun  itat  utifvl  non  procedat, qua- 
do  illa  prx'fcntia  non  fatis  cITct  aditlilletidum  rio- 
lentix,  cius  qui  infert  metum,  nempbvbircsaganir 
xD  eo,qui  pariter  pixeraccirccauia  metus  iplisami- 
cis,Sealfinibus,vilbiprit  laf.iuI  tralaSlionem.C.  de 
tranfaSi-quod  putat  Angulare  Boer.dccif  ioo.nu.s. 
defie  intclligii  Hip.in  (i11g.5i8.Sc  io  Cng.  S7  Meques 
Ang.in  conf.2i^5.6cDcc.in  conf.  aip.in  fi. 

25  (^inim6hi^fequiiur,qu6dminx,taut  verbera 
ill.-ita confangumeis inducant  prxfumptiouc  metus 
profe  ipfo,Vt  de  matre,  cuius  pars  vifcniuni  eft  filius, 
c.aDertt.dcpixfump.tenct  Bal.rn  repet  1. 1.  C0I.6.  C. 
vndevi.moms  ex  coruex-in  UDi  quidc.ff.qund  met.  , 
ou.Sc  de  a 1 1 js fanguinc  eoniunSfis  tradit  idc Baidn  1. 
r .C.dc  indic,  vidui,  tollcn.  merus  enim  dr  alicui  ilia- 

tus,fi  cdiunSiis  infetatiVt  coUigic  ex  d.l.  iDi  quideff. 
(p  jirec.uiiJus  ptoximD  eH,y  nobSaiUd  d.  L dcpti; 


prlld.^.fiqbis  {pfi  iWtorcnuT  1 i.  f^.deiriid.'S^$W 
dcciftim  i Domin.Rot.in  decifiadr-innouis.  Sc  quae 
latilCme  fcribi(Fcl.inc.ecclefiaSacif  Marig.nu.pp. 
de  confiit.vbi  minx  coniunDis  fanguinc  illaix,  aliis 
bponiunSlis  dicuntur  inculfx.  plucaq' in  haclhlam 
adducit  Rol.dVal.inconf2.nu.6i.&fcq.nam  ficA* 

. iundisfiuiguioCeacaufa , vcl  fimili  metus infcmir, 
vbique  ct  neDbi  infcratuc  timete  pexerit,  hinc  fit,vc  * 
aS  paria  liattaliquid  coaSli  facctc,vcl  metu,  nc  cogat, 
J.nouUnme.vbi  Bal.D.quod  fal.rot.autho.qu2  fcquiE 
Dcc.in  conf.Spo.vifis  dubitadonib.col.2.nu.  lo.poft 
Ancb.Sc  Andr.de  Ifcm.  ab  eo  citatu.Ban.in  1.2.in  2. 
ic&.vetCdcbctis  fcite.C.<p  mci.cau.PatiC  in  c6f.  1 39. 
im.  1 7.  v0l4.Sc  Arctin  cbnf.  1 4.  nu.  1 2.  ad  idem  petd* 
nent  c6textus.c.icianc coniunSU.de elcSl.in  6.  ca^tn. 


deimmu.in6.Scc.qaicunq;.dcfcnt.excom.co.lib.6. 
vbicxcoinmunicanturinfecemes  vim  coianguincis 
ckricotum4ianfccas,ac  fi  ipfis  clericis  effet  illata. 
&cund6  ei  limitatur  illud  idem  dcprxfcmia  coa* 

27fanguiiteonun,tvtlocum  fibi  no  vcndiccfiqn  inter* 
ueoitenotmisIxGo:naintunc  no  ccfiatprxfumptio 
mcnis,vticfpcwium  cDa  Paul.  CaD.conf.  177.  locijp. 
CourcafuperiuscAfulta.col.  2.qucmlequitutDecin 
d.c.caufam  roattimoni  j.nu.6.  de  oD.  dcleg.  Sc  Hip.in 
ccxlgm  fing.S73.vctf  Iccundo  ptxdiSla  limitaniurAc 

* dc‘c6i opinione attcDaror  Viu.in  fuiscommu-opin. 
tcg.contia&us  metu , Sc  huic  'plurimu  fiiuct  Alc.  de 
prxfUmpjeg.i.pcxfnmp.r  i.&  Bocr.ind.decif.  100. 

28  nu.p.  etenim  cx  ingenti  damno, tet  non  probatis  mi* 
nisifola  icucrentia  patris,v.cl  alterius, cui  ipfa  rcuerA- 
tiadcbctui,inducit  pixfumptionE  metus, vttcfponsfi 
cD^  Soc.md.conCa63.nu.2.vol.2.  Ruin.in  c^.  170L 
nu  6.Scfcq.voLi.Soc.iun.in  cqf47n.;i.vol. ;.  Alba 

* ioccxrC7741u.21.vbi  dc*c6i  atieftatnoSc  in  conCip. 
nu.5.Scioconf.ioa.nu.4.Crau.inconf.2.nu.i2.Cutt. 
iun.inc6f.i4i.nu.2.Gram.indeci.i03.na49.Capic.  x 
ia  dcdf.i59.nu.3p-Cou.in;.pat.rcle^c.  quamuis.de 
pac.in  s.$.4.mi.74itq:  late  a Neuix.inc61.  aa.  ou.aoi 

29  CoilmiiumtSitquodfcilicetbt  fiminxnonprx* 
ec(fiDbat,pixdamarot  metus  cx  prefentia  .viri,vel  pa* 
tiispp  icuercmiam, videntur  voluilleSoc.in  cACm 
nu. ? 3 . vol. 3 . Aiet.in conC ap-fiib  nu.p.  vetC  prxtein. . 
ScSoc.uiGaaC2S3.col.a.vol.a.ScFeBCt;;inconCc96. 
pofteui.!  smaxine  ficoncuncret,  Scenormislsefio, 
vt  ait  RuiuiCoaC  i^nu.  t7.vol.i.Sc  AlbadndxonC 
itx).nu.4.Cepb4Af.;4.nu.3  i.Scincof.i4a.n.  ;o.voL 
i4tc  quomuitxpMcnocbxIcatb  iutCcafii  1 36.009, 

)o  SecundoUnntacoDcltifirxrxmiKMpiDcedetetia 
eo,qui  iu  carCctibusdetrufus  eft,  qiu  adhuc  in  oaice, 
te  dctcnmsaliquidagiit  tunc  enim  io  00  prxfumitur 
memsvv  t Cwai  fi)  caicC.8c  ibi  Bar,ff.qi  met.cau.vbi  H 
Aiexan  l,finfiM.pen.col.C4lcfiinatqi  Cyn.  in  1. 2.  C, 
qifod  mer.catif.Dec.etiam  inadtiCs^iilacS.Ncuiz, 
in  conC5a4)a47,Cqid.Pap.q.254.  JfdaiCioGag.  3 1 A 
ScMenoch.doaib.iud.cafui;6.naf4Sttibicq.  . 

;i  Hanc  lnJtmitatiooemincdtige,tvtluxcin  cane*  ‘ 
tibusdetruTioinducat  memimtamCfi  iuRxfit.n6  tri- 
buit ariionem  a d tcfdndendu  aShim  i qui  culpa  fba 
mcium  paflus  cD,vt  habemus  ex  (ei  yim.S.  qd 
met.caa.&dxob(iuuatisinl.accnlaiie<uS4C.co.Scin  : 
1 .q  iu  catpeiSiSi  in  Ui  mulicr.in  (Xiomto,  ad  id£  ei. 
tat  cdicx.vndieiin2eLincadeitiS4bft.  5.  ita  cenfiieie 
Imol.A  alii  in  l.qui  latronib.ff.dcief).  Affi.  indeciC 
i4p.in  caufa  prrD  prine.  Abbian  c.dileSius.nu.SqaDd 
meteau.  Alcx.inc6f  pp.in  prin.  vol.  l>  Bouiusiii  tia- 
Slat.de  Dacu.vcc.ptxfcrip.^.  ipnu.  1 98J0,  ^ A mic.  : 
inconC344Hi.4.Sc<cq.Rini.ta  conCiyaium.s.  vol.s, 
Cou.de  fp6C  2.par.c.].S  4-nu.  1 a-RefaufF.  de  lefcUlio, 
coimaSi.an.v.aicagl.i2.nu,  7-.  iurisenim  exequutia 
iKcmetum,ociniunam  iodiiciblaoiuiiaium.s.t.  ff. 
de  iniucXquemodmaidiim.  $.  magiDratus.  ff.  ad  leg. 
Aquibl-quodptincipiAIdcaq.plu.acccnAcidcm  u«  - 
qninu:Fari£iA{(in£;jui.i74.cumfcq,voiL4. 

Primo 


t)e  probationib.  ’ 

• Primolocofublimitabishanc  fcaindJ  Umifatio* 
Si  ncm.vt  vera  non  (it>t  quando adlus cflcr fadiiscutn 
'alioiquim  cum  fifco,vd  altcroiilu  detinente  in  car- 
■cercm.non.  n.  tuc  metus  prarfumitunfic  habemus  at 
d.l.qurin  carccrcm.vbi  gl-ff.fp  mct-cau-cuifcntcnii^ 
iefubfcripfcrcBcro.incdfi  slrtu  S.vol.z.  Por.Imbl. 
f n conf.y.num.49.&  rcq.Io.de  Amic.  in  conf  ^4-lub 
nu.S.AIc.iu  conflj67.no. 8. Sigifmon.in  c«»l'.*i7.nu. 

1 /^onfuet.fcu.vol.  i .Eucr.in  confld^.in  i -art.liluftr. 
Card.  Alban.in  lucubra.ad  Bart.  in  mb.  fF.qood  mer. 
cau.fic  Hcrcut.in  trad.dccau.nonoffcn.c.t.nu.8. 

Secundo  fubli m itare  poteris  > Vt  locu  iibi  non 
dicctjfcu  adlusij^fi  in  carccrib.coniedo  crtctvrilis: 
nam  tunc  non  prarfumi  metum  tclliscd  mihi  locu- 
plctifUmus  idemet  Illufir. Card.  Alba,  in  lucubraiad  ' 
Bar.ad  d.I.  qui  in  carcerem,  in  fi.  nu.  2.  idem  volucre 
Dcc.in  c6f.  69 1.  in  fado  pftjponit.  nu.  5.  veri',  no  ob- 
dat,g7c6tTa6hisComc.inc6l‘.^t.Vital.  innad.clau. 

. tit.de  nie.carcc.(ScCou.dcfpon.par.2.c.?.§.4.nu.J4. 

34  Tertio  limitanda  cft  pninaria  conclulio , f vt  non 
^cedat4)n  mctustemcl  illatustuiflct,icmper.n.pcr- 
lcuerarcprzfumitur,idcoq;'quod  metufadu  cft  ab 
initio,^  n polkd  cdficmatum  fuerit,  nullas  vires  in 
habct,'prxfuinitur etenim  merucofiim.ituin.i.ii  pcr 
-imprcllioncm.C.qaod  mer.  cau.VttradidirCyn.ini,  f 
.a.C.eo.vbi  cri.abi  Bar.A  idem  B.ir.inl.pcn.tf.dccdd. 
ob  turp.caii.Dal^nd.l.houillime.in  fi.prin-if.deco.q 
fal.tut.aiuhor.in  l.omncm.C.ad  Tcn.&in  i.  i.in  tin. 
Cii  quis  aliquem  tclla'.prohib.  Ang.  in  1.  ad  intiidia. 
C-quod  mc.c,au.gl.&  Doc.inc.i. extra  codc.iaflpr^- 
ctpuiiuhacfadi  fpccicinconr.i6;.volu.z.Corn.m 
cof.4 1 .incip.  V r in  i ircra  L-  .M  .&  tcq.vola.quarc  nor. 
Fcly.q»  metus  Tyranni  pracluihatur  durare, quandiu 
ille  viuit,vt  in  c.caiiUm  matrimonii,  circa  medtu.  u 
col.de  offic.dcicg.idem  leniere  Soc.in  conf.  26  j.col. 
5,n.io.vol.2.Dcc.in  cofzip.col.i.&incoC  498.C0I. 
a.nu.ij.er  i6.ct  Alba  incdr77.nu.i4.etcoli7il.n.i2. 

Sublimitaturhxc  tertia  limitatio , vc  non  habeae 
3 5 locum, 'tqnaliquisactnsicquerctur,  per  quem  poflet 
argui  libera  voluntas, & colcnius,  vtin  matrimonio 
cotrado  per  metiimma  li  fequaturcohabitatiO)  (iuc 
concubirusiccnleiut purgatus  metus,  quamuis igitur 
'ab  initio  intauenerit  Icnicl.tn  ex  hmOi  adu  no  pr*- 
funmur durare, Icd  podusccfiarciVt  notant  Dod.  in 
c.de  inulicre.&  m c. vcniens.il  i .dc  fponllidC  vf  affir- 
mare Barba.inconf.t4.col.pen.volu.i.&  inconll6o. 
C0.V0I.&  per  Gernin.in  coli i.quia  diffuse,  coi.  t.atq. 
PariCin  coli  1 yo.nu.z  j.&  24.de  27.  vol.4.  & vf  id  Itul- 
Tc  fancitum  in  I.2.&  ibi  tradunt  Bar.  & omncslcribS- 
tes*communitci'accuiimlantcs.muita.C.quodine. 
cau.licfenferc  Ant.&  Abb.inc.i.  extra  eo. Card.  in 
conf.t.eo.tit.Aicx.  inconll47.  quoniam  pcrcxcelle- 
tiinmuiti.col.vlr.vol.4.6c  in  tof.127.  vilbinltfo.  coi. 
2.poft  num.s.verl.dcniq;  li  commune,  lib.  s.Patif.in 
conf.66.nu.t2, V0I.4  Bal.in  conf.240.  donatio fada, 
vol.i.atq,*  Domiu.in  cdfz  jjquia  diffiisc.  coi.  i.quod 
idem  placuit  A ffl.TU  dccif  J67.  nu.6. Alc.in  C0II5 .nu. 
9.vbi  allegat  diitichon  iHud  gl.in  c.  ad  <d,dc  Ipon. 

Effugteum  pottris  itu  tonjenjijfe  puUris. 
i-.  '$(am  fi  ptr/ituru  illius  vxor  tris . 

Aclafin  l.ob  turpem  caufam.tf.dccond.obturpcm 
cau.Cache.indcaili42.nu.8.&rcq.Nat.inc6f  500. 
nu.44.&  Abb.m  conf  4.  nu.;6. 

Hanc  aurem  lubliinitatione  velim liniitesnon  jp- 
^6ccdcrc4)nt  caula  metus  1'cmcl  illati  adhuc  duraret , 
quia  licet  adiisdcmollrans  libera  voluntate  fcquac, 
nihilominus  ptzfumirur.dc  adhuc  durare  metu$,  liu 
fiar.inl.pcn.tt.de  condidob  mrp.caufd  iiui.l.l.vbi 
alij  fcribcntcs.C.q>  inct.cauf & Atich.inconf  295» p 
Abb.in  c.corultationi.cxt.dcfpon.&  in  c.  inliipcr.  & 
aUtrcribcotes.ex.qui  matrimoniu  accullpolf  & ple- 
nius  foibcn.in  d.c.ad  id, quod  ad  id5  rndere  Alex . m 
confpS.quoniam.coi.z.nu.7.  dc  in  confpp*  coi.  pcn. 


Coricl.  MLV- 

nu.7.1ib.7.&  iri  conf  i .nura.  j;6c  fneo;lrb.7.Col‘Aiflt' 
conf4i.cor.pcn'.dc  vir.vol.  lare:  examinat  Barb- 

in  confy4.  coi'.  17.de  fcq,uo4.r.&  plenius  in  conf  ulr.> 
coi. } jtuof.4,'dc  mulra  accmnukKBec.in  confla 
uilbpudoih  2.dub.eo1.?'.ped'nui4.T}ooinlocoGb- 
fuluiqq2mc(Usdegius,pp'qucm  fada  fiiitrcnud^lio 
abEpitcopoPlocdincrdecpifcoparu  ciulde  ciiutf  - 
dsPlaccnrisepro  epilcopafu  AAcnli-,  no  fir  ptiignn  8 
exco.qjgctTittcpqruu^uSnin  proEpilcopo  Al^hf 
wia  ola,quorfa^  luni;f  ofbr^uciationt  mcticulc*' 
wm,fad.a  fuerant  durante  eodem  uraofe  rcgior  mur 
ieftaiis,querianimpcdiunr.tpiomiausQia  renuncuv; 
tiorcrraCtarrpotfir,quia  near  pot. dici, qunctus  fuctit 
pUrgatus,q>confirmat>6ccxco,qiabcode  fuitrfHuu^  . 
in  conf458.nma j .dc  in  €orif49*-num.  1 7.& io  conf. 

696.  & In  l.  in  omnibus  caufis  profado.  nu.  14.’  ff.de 
fcg.iur.  hocidem  confulu  rcfpondcre  Parif  in  coiH. 
^S.nu.87.&  in  (Onll6o.riur  j 4.  dc  m conf  i ;p.  nu.  2S. 
•uolu.4.<jrar.'in  conf  47.trolu.  t.miiltov  alios  adducit,  ^ 
Bocr.decifjoc.mi.  i ;.  Arcr.in  coli  i4*nti.  1 7.  Sbc.iun. 
incOnf77.nu^i.6t/cq.uol.t.dttnconfp8.nu.  j6.de 
?7.u('*l.j.Alc.in  conf5.nu.i4.de  in  conf  idz.num.z.  , 
Nat.inconf.jo.nu.i8.iiol.K  inquam  fniam  plurima 
fuere  coirgctta  a Rol..i  Val.in  cof  z.nu.  87.CU  plurib. 
fcq.vcrllnou  ob.limiliter.  vof  i.dt  in  conf  95.’nu.  jz. 
vol.i.idcni  voducrc  lo.Bapr.Fcrrct.indbf  79*mi.  iz.  • 
CclfHiigo  inconf  14010. 7. Aicx.de  Neuo  in  conf  3. 
dc  in  coi.  1 z.c^  alij.s  copibsc  coiledisab  Eucr.  in  c6f 
19.  Plot.in  l.li  qn.nu.82.  C.  vndevi.  Cacher.  in  dccif 
i7p.nu.  I z:pulehte quom  Marf  in  fing:  32;.  inc.  dixi 
tibi  alias.de;  Vital. in  CTau.clau.tit.dcmct.oific.mi.yi 
de  6.  vbi  inquit,  probata  caufa  pra-fuininir  inems. 

V ndc  colligo , 9 fi  matrimoniu  non  efler  cuntta- 

J7£tum,tde  indclponfationc  virofculatuscflct  mulie- 
rem , non  in  ob  id  praloincrctur  purgatus  metus . fcd 
adhuc  durarc:ita  rndit  Alex,  dc  Ncuo  in  cbf  incip.m 
ca  pra  d id  a .coi . j . pofi  nn.7.  v erf  qu  am  u a u c ad  i lltid, 
quod  pofitu  cft  inter  coni.  AlcxJmoI  conll  99- hb.  j - 

}S  ficuti  necet  prefumiturpurgatustmerus,  fcd  adhuc 
durare, li  polt  tres,  vel  quatuor  hora&  iietcc  cccradus 
niatrihioDifrunc  enim  et  pra-lumirur,fic  cenluit  Io. 
Cald.inc6fz.de his, qui  vi , vel  mcr.cau.idem  voluit 
Alcx.Imo.ind.confpS.col.i.num.d.dc^lib.j.liuc'!! 

>9  pofttradudionet  mulicrisaddcmuai  viri , illa  poli 
modicu  tcinpusellctrcuccfli ad  domum  patris;  quia 
runcet  per  huiufmodi  cohabiutiuncm  momeranc.a 
non ccnlctnrputg.ltns metus, nec  matrimonium  r.v 
tificatum.vtinquipdein  Aicx.  in  d.conf.QS.in  li  au- 
thorirate  motus  Pctr.de  A och.in  conll.200.  ficir  dii- 
bium.de  idem  Alex. in  d.c61.99-nu.lo.volv  J.quod  Sc, 
tradunt  Dcc.in  1-in  oiniv.bus  caulis,  r.ti.  r z dc  reg- mrl 
Bal.in  conf 468.mi.z  j.d:  icq.  Abb-n.  c.  acccJons.no. 
^.dcproc.Goz.incofp.  nu.  19.  Anchan  cof  zpg-lub 
nu. i.vcrfprilupponcndu clhC.ird. Z.ib. in cot.  1 17. 
poft  nu.z.vcrfdc  cx  eadem  c.iufa.Hipp'Rtm.inr.  coi. 

marr.coll?  7-  nu . j I . A ifl.d  cc.  z46.de  M a rl . i n I i ug.  j z$ . 

Eandem  limitationem  tublimitationisamphabrt:, 

40  vt  procedar, 1 etiam  liintcruenifletiuramentu/n;na 
nihilominus  non  ccnferur  purgatus  metus  durante 

* caufaipliusmctus,vtidcomimini'lcribcntiumvoto 
elfctcccptu  tcftatur  Bcncd.de  tran.  paupc.q.  8.  Spcc. 
7.nu.6.decriam  Nat.inconf451.num.  7.  _5cleq.quod 
idem  alios adductsprobat  egregie  Cou.  in  cpir.in4- 
dccret. lib.  par.z.c.j.^.j.lubnu.i. hoc  etiam  corrobo- 
rat Bocr.indcc.  ioo.nu.i4.id;pra’tcrea  plui  ibus  ,pbat 
Rol.i  Vafin  conf  z.nu.76.cu  pluiib.kq.  ycrlic.  nott. 
obftatctiam  vol.t. 

Quarto  loco  iibi  limitanda  cil  c6clufio,vt  locum 

41  fibi  n6  vSdicer.tqiiadus  gcftuscfletrie  rc noverifi-  ' 
miliuunc  nempe  pratliimit  inctus,  prout  d icit  Bal.Ln 
d.l.intcrpolitas.C.dc  tranf6cinc6l.^64.col.  x.voi.  j. 

de  idc  in  conf  204-  longum  thema,  in  fi.  voi.;.aircrir 
haberi  debere  pro  probato  id , cuiu&contrariu  no  cft 
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crediBilCinec  potcft  petfuidcti  alicui  bono  viro,qu6 
adducir,&  fequiturPatiCinconf.si.nu-  66.&inc6f. 
J8.DU.57.&  in  conC  i.?94ui-ip.vot4.&Crau.  in  cof. 
49.nu.5.qnaquam  Balon  d-l.  interpontas.  in  tnco.cd- 
dice  a pcrte  huic  icmcdtia;  rcpugnix 

Quinto  limita  primariam  condu£oncm,  vt  vera 

42  no^nquandotquis  abxc  iuh iuo  rcnQciaucric,  cef' 
kiitvc-tuncenim  s'oiunrDo£lorcs  maum  pr^liimi, 
vt  in  c.folicitc-dcrcft,fpol.Aog.mconCii8.in  c.vifa 
narratione  Cadi.vcrf.probaqit.  Arct.in  conf.  24.  coi^ 
z.yerCvidcatnus  modo  i quos  etii  rcfmCrau.  in  c5L 
49.nu.4in  c.fupcr  hoc.de  renun.  vbi  ageti  interdifto 
rccupeiande>non  obdat  exceptio renunciacionis  be- 
neficii.» quia  prafuinirurin  ea  metum imctucninodc 
ibi  etiam  ita  dedarat  Abb.qucin  refeit»&  fcquitur 

Alc.de  prarillmpt.rcg.J.ptat^uropt.7^nu.a.Soc.iuo^in 
conf.265.coi.2.voi.z.Curt.iun.iaconC44ikdun>.i&.> 
Alba.conr.77nu.Z7.&MarCling.  jaj;.  j 

4}  Sextb  limitare  potcriSjfquando  erepta  cftfacuitas 
alkui  libere  vinbusCiis  vtcndi:quidquid  enim  tunc 
agitur>pncfuttiitur  metu  fadum,  a^u.noc.in  l.qui  in 
carccrcm.ff.quod  mct.cau.<Sc  confuiuitJBal.  in  conf. 
1 i7.incip-prxmmcndum  cft  ad  cuidentia.de  in  CQrsf 
364.incip.quia  qua:ftio.vol.3.vt  cum  referedo  fequi- 
turCrau.in  conC49situ.6. 

44  Septimo  limita  conclufioncm>t  quando  probare- 
tur traftatus  praecedens  de  cogedo  aliquem  pcrnic- 
tum»ncmpc  .id  contrahendum  ni.itrimonium  «qnia 
tOc  metus  pitcfumitur,fi  poft  ttaftaium  Icqua  tur  ma- 
trimonium,iuxra  mentem  Ocpol.  in  conf.  z.colu.a. 
verf  prima  conieftura.  quam  refert  fcquendoCrau. 
in  conf.  1 1 s.num.6.y t & obfcruaucrc  Cyn.  in  1. 1 .C.li 
quis  lmpcr.malcdix.&  in  l.mctum.C.quod  mct.cau. 
Bal.in  l.vir.dt  hacr,inftitucn.&  Bar-in  l.fi  quis  in  alie- 
na.fF.de  acq.hxr.&  in  l.poft  contraflum.fT.  de  doiu- 
rioa)uibusdumcostcfcit,adhxret  Pet.de  Baibob.ia- 
iercon(ifniatr,conf.z4/nu.7.  vol.  i. 

Oclaud  limitabiscadcm  conclufione , vt  non  ha- 

45  beat  locum>tcu  quis  in  aliqua  domo  ena  priuata  re- 
tinetur ciaulus.iSt  aUridusenam  tunc  quidquid  agir, 
prxruinirui'  metu  aclum,  vt  dicitur  ex  rdpolb  Vlpu- 
ni  in  1.  i.^.pcn.ff.dc  vi,&t  vi  arma-vt  etiam  obfauatQ 
cllin  l.fuccurit.fF.exquib.cau.inaio.Bal.quoq  in  luo 
percelebri  conlilio  fchifmatis.col.  8. dequo m nt. C. 
li  quis  aiiqicd.prohibu.Pet.Baibob.intCi  confmatr. 
conf.xz.nu.2i-v'ol.i.Corn.tnconr.4i-vol.i.  Baib.  in 
conf,  S4-nu.  1 9-vol.  i .Parif  in  c6l'.6o.nu.  15.vof4.atq; 
Hip.Rim.iiitcrconf.matr.conl77-nu.  19.V0I.1. , 

46  Nono  limir3iur,quandot  poftaduin  gcftu  fcque- 
ictur  fuga  ex  parte  ipfius  agcntis:quia  tue  metus  prx- 
iunicretur,&  quod  przrcr  voiutatan  illum  gcinilet, 
vr  docet  conrcx.de  ibi  gl.in  c.conllat.t.q.  i.dc  in  e.  ad 
id.de  fpomvbiglo.Ardi.de  Card.Alcx.q.i.dc  Pct.de 
B.irbob.in  d-conf.24.nu.  7-  vol.  i. 

47  Decimo  limita»tquandoin  contrahete  , vel  aliud 
agenter  praeter  morem  dignofcerctur  pallor  in  vultu, 
aurvox  tremula , aut  aliud  h^Oiicxcoeuim  prxlu- 
mi  mcuiincolligiturcxl.de  minorc.S.  tormenta, 
dcq.cx  no. in  cadcrtc.de pnEfumpt.iuxta  fcntdiam 
ciufdcui  Pet.de  Barbob.in  u-conf.24.nu.xz. vol.  1. 

48  Vndcciin6Iimito,tqu5doaliquisfuiireircpcrtus 
io  domo  a liaiius  pucilx.dr  cum  ilia  concumbere , de 
contraxilfet  Ibtitn  matrimonium,  prxlumiturcnun 
litud  metu  comraclum,.vt  probat  Alex-in  d.coiif.99. 
in  prin.vol.i.dc  Parif.in  d.conf.6o.nu.zo.vol.4-idein 
ccnCctgl.mljgnis  ad  hoc,&  ibi  Arch.  & Prjcpof-  inc. 
cclafum.50.  dift.  quib.  acccdurti  Hip.  Rim.  int-conf. 
inat.d.c6f-77.nu.z  i.Alcx.lmo.imctcof.mat.coC  zi. 
nu.s.dc  d.vol.i-dt  Pctr.dc Barbob.in  d-conf  z4-nu.s. 

49  Duodecimo  limitanda  cd,tcu  auditus  fuifTct  flrc- 
pitus, de  fragor  armorum:  nam  tue  etiam  prxfumitut 
metus, vt  id£  confii  mat  Alex,  in  d.conf-ps.pod  nu.  x. 
Setn  d.cooi-99-tiu.j.in  ft-lib.3.  nam  licet  ccueu  aou 
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inforatur  visitatniui  fatis  ed  probabiiitatimere , ne 
infcrarar,’'tadhocccx.cll«grcgiusind.l.nouiirmiL*.. 
if.quod  faI.tutor.iUuiu.>-  de  in  l.lt  donationis.  C.quod 
meticui  dc.  in  finte:po,'itas.C.  de  tranfadF.  de  ibi  per 
fiaf  m - n.comiiien.&  in  c.i.§,ite  lacfamenta.  de  pa. 
lura.firman.vrrefertidem  Alcx.in  conf-s^p-nu-Tver. 
vade  dato.  A bb.etiam  in  conf  6o.quoniam  fatis.coI. 
4,vol.iiquodquamplurcsalii  fcquunuir,  de  quibus  p 
Fcfinc.cuin  M Ffiraricnfis.col.zo.deconllir.de  la- 
nusper  P.iril'.in  d.conf  60.  nu.  z ?.  cum  fcq.  vol.  4-dc 
Fraii.de  Argcn.iiit.c6of  marr-confzijiu.zz.vol.z. 
50  Dccimoranoeademcoclulioliniiratunt  vt  non 
^ proccdat.cuin vicxcommunicationisiniuftaMiluni 
fuiOeuquia  tue  quoqiprxfumi  inctum,rcceprilTim3t 
* At^communemnoftroriitncncfcntcntianiidcqua  p 
imerprues  io  ituc  Pontificio  in  c.cuni  dilccFus,quod 
ract.cau.rcfpondit  Rom’Sn  conf  J69.  circa  primum 
propoficzconrultationisarticiilum.colu.4.in  z.dub. 
inu.io.vretiam  dccifum  fuita  Dominis  Rot.  iii  dcci. 
35.f1  quisin  caiifa  profana.  circ.i  mcd.quorum  fente* 
tiam  probaiiitNic.MH.in  fuorcpcr.vcr.mctus  luflus 
dicitur  inferri, quod  dt  aOcuerauit  Hier.  Gig.  in  trad. 
pcnlio-q.36-dc  Coua.in  cpirJn  4.decrct.lib.par.z.§4. 
c.j.nu.zz.veif  8. 

$ 1 Cuius  limitationisratiocfi.-f  n.im  licctiniufia  ex- 
communicationis fententia  apud  Deum  non  liger, 
0'i  xrerni  tribun.1l  rudicisillum  rcu  non  habeat,  que 
iudex  iniufic  condcinnat,c.cum  xrerni.  de  re  iud.iib. 

6 c-cui  clLiliat.l.dc  c.li  ad  tcmpus.q.3.d(  c.li  q$  nd  te- 
de  q j4.tamcn  ispaicrcdcbatiic cxfupcrbia  ligetur, 
qui  prius  ex purit.itc  cofcicniix  ablbiuiustencoatiir, 
vt  dr  in  c.hic  eefi.  1 de  quamuis  non  n0cc.1t  qiib 
ad  Deu , nocet  th  quo  ad  participianda  ecclcfiaftica 
facr.imcnta,dc  quoadecdefiaiuilitanrCiVtfanatuiti 
efi  in  c.d  iiobis.il  gtSde.  de  fcnt.cxco.2c  condudttgi. 
ind.c  liqsnorcclc.q.  34-  vt  alia  multa  in  baciillam 
refert  egregie  Rom.ind.cbf  J69.c0l.4  n.  10.11. & fcq. 

5 z Dccimoqnai  to  limiiabiscandStm  virgine  opprcl- 
fi  a lyrannq.in  qii.i  prxliiiuitur  tncms,  tcllc  Baf  m i. 
c.im  quam.col. 6.  vcrl.de  Icias.  C.dcfidcicom. 

5 3 Dccimoquinrbvclim  limites,  t vt  metus mllusSt 
inducat  ex  timore  mutationis  flatus,  vel  iadiux  ho- 
noris piojmj.  eum  virisbonisifte  metus  maior,  qu5 
morriselle debear, ut  inquit  Paulusl.C.ind.i.illiqui- 
dcm.tf.de  eo.quod  mct.cau.de  nor.  gl.in  d.  c.cuni  dt- 
Icdus.in  vcT.ncc  m«u  mortis.cxt.co.quod  mcucauf 
quam  Icquutus  cft  Rom.in  d.tonf  369.C01. 5-  nu.  1 4. 
verfi.nccdiXctitquilpiani.idcdccidirThoni.Gr.itn. 
indecify.in  caulb  PaBifoii.io.dcin  dccif  li.in  c.iu- 
fa  magnitiei, ac  ftrenui  iniluisTiuj.  n.  iz.quib.  in  Io-  ' 
cis  adducit  Bal.idcm  IcnricntciD  in  l.vt  vimdf  dciu- 
ftit.de  iur.vr de  ttadidir  Arift.  Fthic.  lib.  f.c.  99-  dum 
de  fortitudine  lex)uitur,qucm  ad  hocrefert  Mandof. 
in  addir.ad  conf  Rom.  J69  fub  co.nu.  14.  in  litcra  L. 
fuper  verf  honoris  proprij. 

Deciinolcxtd  eandem  coclufioncm  poteris  limi- 
54tarc,vc  lucum  fibinon  vcndicctfqn  periculum  im- 
mineret amiliioiiis  omnium  bonorum:  nam  isuiftus 
mcttisdiarur.de  cadit  in  conftamcmvimm  ,vt  con- 
flat ex  contcx.de  ibi  gl.in  c.z.de  his, quxui.it  a docet 
Bar.in  i.li  ob  turpem, if.de  codidio.  ob  nirp.cauf  eui 
aeccdit  Bal.in  l.i.in  fi.C.quod  mcr.cau.de  bime  me- 
rum,mortis  mctui.equiparan  confirmarex  eomdem 
Bar.dt  Bal.  authoruatciplcmcrGram.  in  d.  dccif:  8. 
nu.zndc  facit  Rol.a  Valle  in  cOf  2.  in  ea  pcarscris  pe- 
ticor<i.iiu.55-cu  leq.vol.i.Ruin.quoqim coni.ZMiu. 
9.I10.  i.Dcc.md.confa390.nu.8.deCrauct.in  conf  49. 
nu.7.quus  ad  idc  reiert  Mcnoch-de  arb.iudxau.  cafu 
1 } 5-in  fi.lib.z.ccr.z.  patnmoniu  quoq;  hots  vita  ext- 
ftimari  vulgaro  ,pucrbio  ex  Hefiodi  carmine  pater. 

Pecunia  cft  anima  miferis  iiiortalibus,quod  addu- 
cit vnd  cum  multis  a|ijs,Couar.  lU  d.cpu.  in  4.  deuc. 
Ub.pa£.2,c.3.^.4.nu.i8.  va  i^>  . . . < 

Decimo- 


De  probationib. 

55  DccimoTqjtlmoJjmita.tnS  fimplcxpraeceptfi  re- 
gis iuftum  metu  induciti  iuxta  fnlam  gl.  in  c.  conuc- 
Dior.Z).^8.& in  c.fuemnt  7.dift.& in  l.G per  impref- 
(ionem.C.quod  met.caufa,vt  rndk  Dcc.inc0nl.2jp. 
col.2.nu.2.qua  limitationem  latius dcclarabiSiVtnos 
fecimus  iu  coci.  1 9 i.in  c.  blanditias  principii  per  tot. 
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ARGVMENT  V M. 

Metum  conieilluris  elTc  probandum,&  quo> 
modo. 

X Mit»maBeg*)tti'mmmbitonusprohaadi. 
a,  Mttmmdi^iUstJJi probationis, 
i Afttum  eotmSurii probari. Et  eur.nu.4.^ .ij6. 

Mttum  pstbtic'eiBatstmptraipe£lum  pojft  probari. 
tStirtumquandoq',  ptr  iuramtntum probari. 

9 Metum  totMShiris  probari, modo  ea  pleni  probentur. 

10  Conie£htra,tf  indicia,quibui probatur  metus  qualsaeJX 

debeant  > arbitrio  iudicis  relmqui,ix  nu.  1 1. 
Contra.nu.  11. 

• 

1 1  lYi  igitur  metus  regulariter  non  prcfiimat, 
vtin  luperiori  coclufionc abundi  dc- 
I monftrauimusticcirco  iiiivr  .illeg.iti  metumfincum- 
batonus  probandi, llctradidcrc  B.il.Arcr.&  c^eri  in 
l.intecpqlitas.C.de  rranfait.  arg.  l.  qui  accufare.C.de 
edcn.&inhypothcliHf^tusrel^ndcrc  Alc.in  conf. 
97.nu.34.Port.lmo.in  conHioi.nu.P.Plot.in  l.(iqu2. 
^ do.num.77.C.vndc  vi.Rcbuftan  trad.de  rclcin.con- 

■■  trad.gl.i2.arr.  vnic.nu.2. 

Verum  cu  is  e;c  eorum  cafuum  genere  flr,  qui  funt 
a difficilis probationisijvt  cenfuit  Parif conf  5 3 .nu.6 1. 
& in conf.6o.nu.it. vol.  t. cuius Ihlam  probauitMc- 
noch.de  arb.iud.cau.cafu  i id.nu.i7.lib.a.  cent.  i.ob 
^ id  metii  cdieduris,fac  indiciis  poife  ^bad, credidere 
gl.&  exteri  DD.in  l.inctu.Cqt  mct.cau.  & gl.in  c.cli 
diiedus.in  vcr.mcru,circa  med.cxr.q>  met.ca,6c  in  c. 
c6lultationi,in  vcr.incolhlnrc,  de  fpon.Sc  ira  affirma 
tutBald.ini.  nqshocgenus.C.dcepif.<Sccler.&ial. 
interpoliraStpokgl.ibi.C.detrif.Dcc.  in  l.inommb. 
eauGs  profado.nu.s.6.ver.venioad  fih.  ff.de  reg.iur. 
Ang.in  l.t.S.qu^onerandx.ff. quar.re.  adio  non  dat. 
^au.de  Cafl-in  conf  t jj.in  c-edtra  fuperius.  in  antiq. 
qd  eflconf  1 74-vol.  i .in  nouifBart.  in  I.  fi  ob  turpem 
cSm.ff  de  cdd.ob  turp.cau.Cyn.in  l.carccrc.  C.  qubd 
met.cl  Bal.in  conf  2 ;.voI.?.  Anch.  in  conf  299.  vifa. 
iupradida  fadi.nu.i.dc  ilfc6f410.pondcrata.Raph. 
Comenfinconf68.pcrtot.Alex.inc6f  i^d.nu.i.fe 
feq.lib.5  Alba.in c6rr7.n.24. Alc  in trad.prcf.rcg.j. 
pr^fy.  n.3.Mart.deGar.inrcrc6filia  matr.c6f  i-5-na. 
14.&  is.vol.  1.&  Alcx.de Imo.int.ipfa conf 2 i.nu.8. 
Menoch.in  trad.dearb.  iud.cafu  136  nu.  J.Corn.in 
c6r.4i.incip.videtur.litcra  l.vol.i.Bart.in  J.depupil- 
lo>S.li quisipfi  Prxtori.q.'8. quS ibi  fequimr  laf ff  de 
<^>er.nou.nfic.Beltr.inconf  3 36.nu.6.vol.  i.BaLinc. 
cim  matrimonii)in  prin.deoffdelcg.Bocr.in  dccif. 
10 1 .&  Cachcr.dec.Pedcm.  i yp.nu.  i . Cxpol . in  conf 
dui.a.nu.9-&  Rebuf.in  trad.de  refeind.  cotrad.  art. 
i.gl.rxmu.i4.&Soc.iun.inc6f77nu.45.  vol.i.Alc. 
intefpon.  i62.nu.i  i.dc  in  conf  5. in  prine.  & in  conf. 
504.nu.5.&confs24i.nu.2.cumreq.&conf  367.  nu. 
xo.Mcnoch.in  c6f1.nu.273.Inn.in  c.bonx.  de  ded. 
Dec.inc. vlr.de  appel. A lex.in  confps.nu.  6.cu  fcq. 
vol.3.Affi.lib.i.'dfe  conftit.Saly.rub.  1 1.  nu.  2 1 .&  fcq. 
.♦  Couar.par.2.cpit.c.j.S.4.n.8.vbi6tatteftarurdc*  c6i 
HU.14.&  15-Crotconf  looPor.Imo.  conf  5.num.9. 
Cclfus  V go  conf  coni.  1 2o.nu.  67.  & 68.  & fcq. 

l,llulir.Cai(l.Alba.in  luis  iucubutad  ^.vbi  ample. 
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inrub.ff  quod  mcr.cau.Gram.confil.  ciui.9r.vbi  latc 
Soc.iun.inconl.47. nu.32.  vol.  3.  Rimin.conl.iy.iii 
prin.Bmn.in  conf  «i.nu.j.Cxph.conf  295. nu.io.cu 
Icq.Nat.conf  5o.nu.9.cu  fcq.& conf  io3.nu.ii.vol. 
i.atq;  Burfconf82.nu.t3.vol.  1. 

Quamconclufiontca  roncconfirmoctcnina  mc» 

4 tusfcommunitcrfolcrdam  inferri-,  vrobfcruauii  gl^ 
in  l.fi  cum  cxccptionc.lT.in  hac  adionc.in  ver.  igno* 
rantiam.ff  9 met.  cau.  quam  .id  hoc  ibi  no.  Ang.  5c 
Alcx.inconf  24.animadncrfis  his,col.3.nu.S.vcrf  r. 
prxluppono.no.  2.  vnde  fufficit  Icuioc  prob.i  tio,  drg. 
I.  vlt.de  tcft.cogen.  & ira  in  hac  fat'li  fpecie  tenet 

_ A Icx.in  conf  1 j 6.vilb  proccflii.nii.  i . vol.j . quod  ide 
volucre  Corn.inconf.4i.coI.3.vol.2.&  inconf  124. 
nu.4.vol.3-Alba.in  d.conf.yy.nu.p.Bab  in  1.  decerni- 
mus C.dc  facrofccclcf  Alc.in  cof  i di.nu.i  1 .Rcbuf. 
in  codem  trad.de  refeind-  contrad.d.  gl.  1 2.nu.  1 4. 

5 Quod  enim  fit  fccrctcjtffo  bene  poteft  probari  vi- 
fu,vt  loqnutus  eft  Bal.in  l.fi  quis  in  hoc  genus , verfi. 
adde  tamen  vnum.C.dccpilc.&clcr.& idem  Zablin 
clcm.i.vcr.notari  in2.n0t.dchxrct.vbi  inquit  1'ccrc- 
tum  illud, quod  probati  non  porcfl,&  Fcl.  in  c.i  cbl. 
8.in  prin.ver.quandoaufcm  dicatur  fieri  publice,  de 
fide  infirumentorum. 

6 Huc  acccdatctiam  alia  ratio,  f quia  metus cofiflit 
in  menternam  cum  metus  fitinflatis  periculi,  vd  lu- 
turi caula  mentis  trepidatio, vi  definit  I Cin  l.z.ff  9 
mct.cau.&  Anch.  in  conf  29p.atq;  Burfeonfy:.  nu. 
10. & metus  dicatur  quafi  mcnrc  tenens»  vt  ait  Card. 
in  clcm.caofam.Jl.  verum  dc  dcd.  idcirco  fit  diffici- 
lis probatio,  & pioptcrca  confugiendum  elt  ad  coic- 
duras,&  indicia, vt  late  diflerie  Bocr.in  cad.dcc.roo. 
per  fotam,3:  amc  cum  Alcx.in  cofps.  quoniam  per 
cxccllcriffimum,col.2.nu.6.1ibr.3.  vr  etiam  ifliidpo- 
ftrcmumoptimcconfirmatidcm  Alcx.in  d.conf  24. 
r.u.2o.&42.1ib.  2. 

Primp  loco  Limitabis  hanc  concIufionCnonpro- 

7 cedere  tquando  metus  clTcrillarus  publice, quia  rQc 
porcfl probari  oculis, & per alpedu , vt  hadenusab 
Inn.in  cfiipcr  lioc.de  rcnun.quc  fcquitur  Bal.in  d.c. 
caufam  matrimonij.in  prin.quoufq;  refert  ctia  Boet 
in  d.dccif  10 1.  nu.  2.  ciii  acccdir  Pior,  in  l.fi  quando* 
nu.yd.C.vndc  vi.cidcm  allentitur  Burlat.in  conf.  72. 
iui.t6.vol.i. 

8 Secundo  velim  limites, vt  quandoq;fpofl'ir  etiam 
prob.iripcriuraincntum,  v'C  c.fta tutum. /.ciini  vero 
eiufdcm  dcrcfcrip.lib.6.  id  taniScfl  fingul.ircin  illo 
cafu,vt  placuit  Dcc.in  d.l.  in  omnibus  caiifis.i\u.  1 1. 
dcrcg.iur.&  Bocr.in  eadem  dccif  10 i.nu.2. 

9 Tertio  intclligc  eandem  coclufionc,  j veram  efle, 
quando  huiufhiodi  conicdurx,  indicia  fuerint  le- 
giriin^.cxade,  ac  plene  probata , vt  non  cfl.  if.  quod 
nict.cau.ita  fentir  Bocr.in  d.dccif  19 1 -in  fi. fle  ccfuc- 
rc  Alc.in  conf  so4.nu.7.&  cof  S-nu.27.&  Por.  Imol. 
in  conf  72.nu.t  J.V0I.2. 

10  At  qux,&  quales  huiufmodi  f conicdurx,  & indi- 
cia efle  debeant  plcriq;  indicis  arbitrio  rclinquut , ve 
Bafjn  l.fi  quis  lioc  genus.vcri.  adde  tamen  vnuin.C. 
deepife  & cleri.  Se  idem  in  conf  26.punAus,volu.3. 
Anch.in  d.conf  229.Bar.in  l.dc  pupillo.S.fi  quis  ipfi. 
praetori.q.S.dcopcr.nou.nunc.Dcc.  in  1.  in  omnibus. 

• caufis.nu.7.ft.deicg.iur.vbi  aliosallcg.&  inrcralia.l. 
3-fF.cx  quib.cau.maio.25.ann.rcft.qux  tamen  id  non 

1 1 proba t,cx  illo  enim  tcxfuif  probatur  tatummodoin 
arbitrium  iudicis  efle  pofitu,  quis  fit  iuftus  metus , & 
an  fufficiat  ad  refeindendum  aduni,non  autem  qux 
probationes  flue  conieflurx  requirantur,  vtex  illi& 
vcrbjsjibijfcd  non  fufficitqiiolibct  terrorcadduaum 
timuif1c,fcd huius rci  difquifitio  iudiciscft,adc6vc 
iudicis  tantmn  fit  iudicare qualitatem  mcuis,vthoc 
idcmconfidcrauitMcnoch  infuotraift.  dc  atb.  iud. 
caf.jjd.nu.2.idcni  allctitCornd.inconC4i.litcraI, 
voIuuj.2. 

Jo/epbi MaJeards,vof.z.  Ec  z Attamen 
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n AtttmenwtaefthfCopiKjo.fwrciticCTqnalita» 
^»tioimtclinqu,if  arbithoiudicisivc  tenci  ipCc  Me 
nodi-  fbifup.  per  Ul-in  l.imerpolitasnu4.itt  fijCde 
ttiTa.o>  «ia  not.glo.tnn.8cDD.  inc.cumdlledu&in 
vcrCmortis,eit  q>m«.cau.Bal.  perii  glo.ind.l.intet- 
ponas-Cdetratac-Sc  inl.i.C.dehis.quiptopt«ni«. 
W-non  app.8c  inc6r.;4P.qaiaquf(i.voL;.8c  inS-fa- 
ccaroentade  paciuta-fiimanEucxonCip.  col.pen. 

• anebat  de  ”e6roum.PanCc6C<ianu.i!.vol.4.vbi  de 

J * c6muni.Mid.inre,5;.canc.J4-<ieann.q.7>.n-9.&  lo. 

Verume*  quib.c6iccluri«&  indicijs  index  atbitra 
ai  polTitifacilc  ex  ijsrqoa;  in  iiipetiori  c6d.i  nobis  me 
)te  ttadica  le&or  colliget>  ad  iUam  igime  me  teijcia , 

e O t1  C L fr  S !,0  MLVU. 

AaOVMXNTVM. 

Sit  ne  magis  credendum  duobus  teftibus 
deponentibus  de  metu  , quam  mille  ne- 
gantibus , vela0erentibus  defpontanea 
voluntate  # 

sv  M M A mv  M.  . 

j Pvoi-  JffonntiS.  dt  natu  quum  milii  mguHtibut , 

mli^riutiijtiihruvniuutaumtqpsifftmdtndum, 
tr  tur,uu.l.Comr.uu.  i.CmcH.nu.q. 

< ^i^vmti>framtiudtpontuli,qujmmilltit^inlii,vil 
fientumamtxilumittmajfirmuiuii.miigiitjlcertdm- 
d»m£omr->m.6.C(meil.uu.j. 

t Tifiih-milltpro fpmtuntu  voi&tuU  depomutib,  qud duob, 
dimtt»  mugisijl  ercdiiulum  , qumh pro  illiimilli 
tdifynt  prffumpiianii,i!r  eomtiiuru. 

p yiJliijniUidtpoatntib.molibiramlaiitultiquAduobus 
itmitumtpiitfimimdunhquido  milii  ille  adducerH 
tliquii  tirtunfidMi.  ex  qmt.  deprehendi  poj[et  aHum 

fitefi  lihtruvolur)lttii,G  non^mttum . 

'P f II 6 magis cOlicitur ex tcUibns > 

CL  tas  affirmantib.qua  negaub. quapropter 
DD-ilia  conftitufii  condufionei  quod  magis  Iit  erc- 

5 dcnduduob  tedibdcponentib-dcincm.  tquimillc 
neg.iniib.vcl  atTctStibdc  libera  volutatciliclnno-  in 
c.tupct  hoc  de  rcnunc-in  glo  qua;  incipitA  hoc  vnfii 
ita  telpondere  Alex.in  coni,  i s6.nu.;.vot.s.  8c  Bald. 
incoUcirniaiiciSi  q>  pofuitin  tub.  C.  li^isaliq.teft. 
nhibu.dt  idcBal.in  l.oblcmauere.  S.^ficilci.q  i ?.ff. 
dcoUr.ptcK-vt  er  tradidere  Ang.ln  Ulqiiisad  lefun- 

• du.C.vndcviA  Alb.deRoi!iniub.ft.q>m«.cau.ide 
tVcpiusaflcmitBaib.vtinconi.^a.col.i.vol.i.incdr. 
po.col..pco.vol.i-inconr.7i.col.s-vol.  i.  8c  inconf. 
vlt.coM  Jnte  fi.eod.voi.a.Sc  in  conlipa-col.  ;.vot.i. 
&in  c.cam  manimomiinu.aa.de  off-dclcg-atqiDec. 
in  conf.  loo.col.pcn.candem  Ihiam  funt  Icquuti  ple- 
liqi  alii  iutisintcrprttes,  vt  Alc.de  pnetiimp.  icg.;.[i- 
iiiinp.7.nu.S'Fcl.inc.innolba.col.a.  deteUib-Laccl. 
Dcc.in  l.turpia , in  fin.princ.fF.de  leg.i.  Ant.  Cottia 
V«CteffiS(ring.io.in  c.millc  tcfics  Boe.in  Iing.l6.vei. 

ftis.Goz.ioconfi9.col.a.in  fi.Gram.inc61iduil.il 
c6r.9i.col.a.&  indcci.  io{.nu.6o.Grat.c6r.]8.c^ 
q.vol.a.dcinconlisj.col.a.dc  fcq.eod.vol.  Boer.dcc. 
I0O.I1U.;.  Abb.in  c.i.col.a.^  inet.cau.  Rom.iu  tubr. 
dc  atb.c0I.7  Ang.in  l.l.fF.q>  m«.cauliI4f.  in  mb.de 
Ci  poliit  proprie  col.7.Mitf.ling.?i5.  Loft-conlii?. 
cor.i.Panr.c6fis).coi-7.vol4-8t  inconr.6o.col.  i,!c 
coiif. ' ! p.col.  5 .V0I.4.  laf.in  S.quadrppli.col.a  j . Inll. 
de  ad.idc  lali  8c  Dec.in  l.intcrpglita$.C.dc  trilad.dc 

6 Pec  in  I.in  oinnib.caulis.nu.S.ffdc  reg.iur.8c  dc*c6i 
opinione  ipfe  Dcc.attcflaturincfin.col.fin.  de  app. 
Albam  conf  77.nu.  1 a. Alc.in conf.  1 6a.nu. ■ 1 . Cou. 

• defponf  a.par.c.3.$.  p.nu.  io.de*c6muniSuatczin 
fitls  commun.opin.iD  latera  M.au.  I s 7- fiudiui  cosif 


7a.num.aB.  pollreino  Rebuffide  teldinoa.coQna£t 
atTic.viiic.gio.i2.nu.  1 5. 

2 Ratioautcin6  Dodohb.eareddinit,tnSdepon<- 
tes  lupa  fp6tanca,vt  lic  loquar, voluntate  deponunt 
de  adu  mcmali/8t  inuifibili.q  foti  Deo  notus  ell,  alij 
vero  deponcntcsdcmctuanelianfdc  minis, 8ctot- 
mcntiSiVcl  runiliba^uxfcnfu  corporis  percipiunt.ita 
tradit  Inn.in  d.c.fup  hoc  dercnunc.Sc  Abb.  in  c- 1^' 
mn.eau.8c  ad  ide  itidit  Alex.conf  i sd.vilbptocellu. 
nu.3.vol.s.8c  Barb.inc6f'f.col.i.vol.i.at  inc6li6r. 
co1.5.<o.voI.i.8c  refert  Dec.ind.I.inoIb.caufisnu.8. 
Ff.dcrcg.iurjc  ita  declarat  Imol.T  c.fup  hoc,dcTcnu. 

J Contrario  voluittSigno.deHomod.inc6l.7S.nu. 
7d.qui  alTaiiillain  opiniont  procul  6 ventate  alienS 
cflc,8t  non  clFc  allegandam , vt  ita  (entiat  exeo  ino- 
ucmr.quia  voluntas, 8tconfcnfus  excludit  omnO  vio-  • 
' lentiamcxpulfiuam,  8cvoluntasfpontanea,pb.itut 
peraducxtrinfccum  ladi,vel  verbi, vt  l.potuit.  C.de 
iut.delib.8c  l.dc  quib.ff.de  leg.cfialijsAequib.ibidem 
apudeundcm.hancfnTam  videtur  Ctampledi  Auk 
in  l.non  Vcrifiinile.ff.quod  met.cauf  & Dcc.in  o.vlt. 
col.vli.deapp.lictt  ibi  attellatur  contrarii  opinioni 

* clfe'c6em  idem  Atet.fcquirar  in  dx.in  nolha.col.6, 
infin.detdlib.cumigimretii  metus  confidat  iome- 
te,  vt  in  fup«ioric6clufione diximus, 8c  mens,  fiuc 
auimusfoli  Deo  fit  notus , merito  eadS  ratio  militat 
in  depolitione  fupet  metu , ficut  fiiper  Ipon  tanea  vo- 
luntaic,8c  ideo  nO  videtur, quod  magis  «edendO  Ut, 
modo  fint  pares  adi-mantibus , qui  nKantib.metd . 

4 Conciliabis  basopinioncsf^crc  diftinAionistnS 
aut  tcfics  de  metudeponOt  fimpliciterfup  co,8caft* 
meru  indudiuosn6  dcducGt,&  tunc  n6  efi  eismagis 
ctcdendu,aut  ,pbant  a Aus,  ex  quib.vcrifijnilitet  me- 
tus i n teiri  potuit, 8c  tunc  magisctedct.ita  videtur  vo 
luille  Bal.in  l.liqsin  hoc  genus, C deepili8t  cle.8cin 
l.vlialc  hered.infl.in  fi.&  Batbat.  in  c.i . deiis,qm«- 
caiifacq;  Alc.in  d.rcg.t.prqfui«p.7.nu.7.dc  ptf  lump. 

* Sequendo  tamen  priorem  opinionem  tanqua  ‘c6- 
mune, 8c  talionis  magis  coiifcnianci,cu  facilius  pof- 
ritincmsd«egi,quamlibcra  voluntas, illa  ampliabis 

5 Veram  dic, ctlivnicusf  titumccfiisdcponuerjsmc- 
tuiquia  ilii  magis  crcdctctut,  qui  mille negantib.  vel 
fpontaiicam  voluntatem  afiiiinaniibus.  vt  probatC; 
peUncaui.  144.81  rcfponditAlciat.in  conf  182. 

6 In  alii  veto  ddcendiit  fcntcntiiipfc  Alc.in  reg.;. 
pczfua1p.7  infi.de  pr^luinp.vbiaflccit  hanc  eandem 
opinionem  nunquam  fibi  placuifld  cum  lir  cocta  re- 
guli c.hcci  vniuCtfisde  tcfi.8c  contra  mememoiaii» 
Ictibaiuni.pizlcniin  Alcx.iuconl.  1 M.rol.s.8cc6f 
98.vol.j8t  Cocii.conf4i.colum.;.vot.2. 

7 Intdligas  prioicm  opinione  t procedere,  fi  vnicus 
tcdis deponeret  de  metu,  8t  cum  ipfoalijtcficsdc  au 
(Ciu  concutrereni;  nam  talis  probatio  fufiicit,  vt  vo- 
lui c Aret.  in  conf  I j.  quem  icferi  etiam  Boct.in  dcci. 
aoi.nu.9.  Atquandovnicotefti  fit«edcndum>colv  . 
filias  id  laiifiiinciradcntcm  Gabr.tit.de  tcftib.cond. 
l.dequarenosciiam  infra  fuo  loco. 

Priinb  velim  limites  principalem  Conclufionem 
B oonhabcrcloeui-tqnprodcponcniibusdc  fpdtanea 
voluiatcaddfcnt  pfumpiioncsiA  conicAuix,  cfi  idi 
. .cztcris  pczferamut,vt  leniit  Barbat.conC6o.vol.  2. 8c 
<u  coC;pol.confciuiI.2.nu.t4.aiqi  Alcia-conf  104. 
.nu.s.^  conf 5.nu.27.8t  Burfinconf72.nu4Cciul(18 
fiictc  fiilz  Ang,ii)  l.non  cfl  verifimilc-  ff.  q>  ma.cau. 
laf  in  l.intapofitas-col.i.in  fi.8c  leq.  C.dc  tcafaA.8c 
in  c6f227.col.i3.vol.2.Dec.inl.vlt.  col.vl1.nu.27.de 
.appel.n.27.8t  Rim.  inc«c6f  matri.c6f77.n.2.vol.i. 

Secunda  loco  limitate  poicrisdocu  fibi  non  vidi- 
9 carc,quandodcponentest,p  libera  volutate,adduce- 
rent  aliquascitcunftancias,  ex  quibus  dcpichcdi  pof- 
Ict  aAu  fuilfc  libent  voluntatis,8t  no  per  mcmm.ita 
. dcclatat  Ant-de  But.in  d.c.liipei  hoc,  dc  rcnunc.quO 
sdeiticqueado  Caq>ol.uicoaCciuil.2.ciri.3.ia  fi. 

<;02t- 
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Deprobationib-' 

£Otl  C L]T  S I 0 MLyni. 

AR.GVMENTVM. 

Miles  cum  quis  nonpixAimacur  qui  probe* 
tur. 

iV  M M ARI  V M. 

'%  MiUttm  ft  AfitnnuitKumhH  tmus probandi. 

% StmoprdfmmUurprtmUeuUmni/tdo^at  dt  priml^o. 

I MiUf  ptohdtur par  ufi«s  dtponenus  dt  a^ibnSfi^r  in^ni- 
buittx  quibiut  quuargmtmr  ^ doteaat  Ulit  trta- 
ittm  militi  bgiUmi  eu  fohmmeatib.rtquijitit , xjt  nu.  4. 

) ^Miiti  ii^M  ilUiu  > qui  dium  mittn»  erea- 

uit^rt^dtm  luramento,  ^ ^lUo  roboratas. 

6 C^iks  probatur  iuramtmo  afftmttis  fi  milium  Jteopar- 

mmtemminfiinibus  w^Utfribms. 

7 MiUs probatur  txmathetiU  in  qua  militet  dtfiribi  fofft. 

S MiksxfiqmdieaturtquaJuUabao  quarftUa. 

I a ;lf  t^catTacnsidpfobatedcbetrarg. 

J^^lllLClU  i.ador,Cdcprob..& ibi fcrib^.dc 
ia  hacnoftia  fadi  rpecie  ficUncimni  cA  ia  1. 1 . C.  de 
appar.magi  Ar.mii.  iib.  1 1.  qui  fcCc  • inquiunt  Imp.in 
omciisinagidrorum  cquicuin  , ac  peditum  militate 
moo  Af  aucrim  * ab  omni  nominationis  iniuria  cxcu- 
fenturialioqui  gaudere  non  debent  priuilcgijsA  im* 
muoicatib.  otficiiivel  militiae » vefanxit  linp.Theod. 
inl.probacoriasiC  dediuetf.o^.  Ub.  lUurenOt,  & 
Auiio.adC'apd-ThQlol<decir.i4i.  nemo  enim  pcz« 

a fumitur  priuikgiatus,tni(i  doceat  fe  priuilegiatQ  • vt 
«.qim  p^nae,de  priuilegan  6.ita  inquit  Io.de  Piat. 
ind.l.i.Cdc  appar.magiltr.  milit.  Iib.  ii. 

^ Ptobamr  autem  quem  elTe  militcmtprinio  per  te> 
ftesrqui  deponant  dcaClibustdc  initgnibus,  cx  quibus 
quis  arguitur  milcs>itac£(uic  Au  Aer.  ad  d.  dccK.  141« 
pcrgl.inl.maritttSiC  dcptocunit.de  pcrSal.ini. i.eo. 
tit.id  etiam  voluit  lo.de  Piat.vot  fuprd  ia  d.1.  i.C.  de 
appar.  magiArmilic.iib.ia.  ‘ 

4 ^ <^iprobation6limitabis,3cinteUigcs,tvtndratis 
firdi  teAesdeponerenrdeadibus  tin  militiae , vtpor6 
qui  exercuerit  militia  A Aipedia  receperit,  nd  n.  per 
hoc  probatur  eu  hii  (Te  militimili  deceat,  ctlelcgiti* 
cieaiO  milirem  cum  Iblcmnitatibus  requilitis.  vt 
kpcn.ff.exquib  cauf.maio.  cui inlarfaucci. H Iblem- 
nib.C.de  /idjnftr.&  p hxc  ita  fenfit  lo.  dc  Plar.in  L 1. 
C.defu^i  colon.lib.i  i.&  ibi  adducit  alia  cxdpla,n( 
p&dedatio,de  Alio,  & dc  Tabcllioneirum  lic^tquis 
probaret  fc  datium  cxercuifle  ob  id  nb  clTet  probatG 
udatiariu  .nifiprobaret  Te  habuifle  datiu cu l6l£ni> 
taribus,ncqti  nec  Alius  probaturcfleaiicuius,licct^- 
barenirrecepiAe  ab  ilio  alimSta,  nec  tabellione  c&, 

Jiui  ^it  inAfatiiifi  probaret  fccu  folemnitatib.  hiif- 
c CTeatfir^  quibus  omnibus  nos  Tuis  iocisdicimus. 

5 Praeteiciirmilcsprobaiurtpcriitcrcs  illius,  qui  illG 
creauit  militem, qux quidem  lirerxipnuslurameto, 
&figiUoroboratzclTedcnt,arg.$.9>aiit,vtlic.marr. 
dc  au.&  auth.hocbe.C.dcrcpud.  dc  I.  (1  qua  pcalum- 
nilCde  epir.de  clcr-ct  c.poft  cdTiooe.de  ^b.fic  a fle- 
ueraoit  Aufrer.ad  allcg.dccir.  14  i.Capcl.  Thol.  9 et 
^auit  lo.de  Piat  .in  d.l.  t.C.de  appar.  magiAr.  milir. 
6 Amplhisprobamtquis  milcstFcriaramcmum  ip. 
fius  aflerentis  ic  milieS,  fi  comparueeit  cu  in  Agnibus 
militaribus » isque  bcrvc  audiat,  per  l.non  omnes, 
Batbaris.ff.de  rc  milit.de  K Aigmata,  C.  dc  fabric.nb. 
X i.ic  cA  iudex  laicus,dcsei.cxcoin.in  6.  idej;  placuit 
lo.de  Piat.in  d.l.  J.C.de  appar.magi  Ar.mtlit.)  ib.  1 2. et 
Aufrer.ad  d.dcci.  1 4 1 .Caf^l.Tholol.  dt  huic fenten> 
tixiuffragamuroblcruata  i Bal.in  proaem.dccrcLin 
ver.Grc^iusi  nu.  x6.  ibi  enim  cenibit  militem  prx- 
ibmi,quia  publice  militaria  arma,dcinAgoia>ocm- 
pecoiem,  iX  calcaxia  aunugcAcc. 
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7 H“c,ccedir,quode»numcul«,tinqu»  miiift, 
dcfCTibi  loienr.milcs  probari  porctir , vr  (mptuni  re- 
liquere  lo  dc  Plat.de  Aulrcr.in  lirdcm  loci,  Ibpcnoa 
citatis  pcT  l.fi  duas/,  vit.  ff.  deeacuC  tur.  de  quoali* 
qua  habes  ab  Herc.in  fuo  trad.de  proban.  negat,  rn. 
1 70. A i Petr.  Oucn.in  reg.j  5 .fub  n u . 5 . vcrf.potro. 

S Poltrcmo  vt  quis  dica  t milestdeber  ab  eo  diliscn- 

tcrquatri.an  fit  ad  militia  idoncusvtrclcripicrermp, 
Seuct.A  Antonin.l.  i.C.qui  milit.non  pol.  Iib.  1 1.  5c 
pt^arciutamentum  fe  moitcm  pro  tcpublica  non 
cuiraturuiVt  1. milites,  dt  ibi  gl.lF.cx  quib.caul iiiuior. 
idcocalia  probate  debet. 

CO^iCLVStO  AI  LIX.  ‘ 

AAGVMENTVM.  ' 

Si  de  voluntate  militis  ambigatur,  an  is  voa 
luerit  in  condendo  teftamcto  piiuilegioi 
an  communi  iurc  vii  , in  dubio  prxfumi 
eum  communi  iure  teftari  qoiuiire  , & an 
perpetuo  id  verum  flt.  ' 

SVMMARlirjU. 

1 T^.tum,i7 iniijl.lum  tuaJim nt foJ!t  fimtd 

deetdtre. 

2 Militem pojfidectdtrt pro  parte  te  fiattim,  ip pro  alia  in- 

Ufiatum. 

j Militein indubio  prafitmivoluijfi  vtiiure eliintonden^ 
do UjiameHto.Cur ita  fit.iUosalia finjifir,vtnu.^ 

5 Militem  infiubioprajumt  voluijft  U flari  lure  Jlnpulari^ 

quam  communi, eum  verborum  a milut prolatoru  pro~ 
prietaipotiui  ad  IUS  ^iale,quam  commune  tendit. 

6 Miles  in  eo  a£lu  condens  tefiamentumy  quititanqu.^pri- 

uile^iato  conceditur^  in  dubio  prafumi  voluit  teli  ari 
iurt  fetali,  quam  communi. 

7 Militem  in  dubioprf/umi  tefiari  vohttJU  iurtfiitei.iU,qu.J 

communi, cum  altas  a£iut  non  tcncret^niji txpriuiU^io 
militi  conctjfo. 

t tSMHittw  in  dubio  prafumivolMifie  tefiari  iure  fpteiaU  t 
quam  communi^uando  vtaiuntfisecialis  ejfet  aquhr» 

I II  ^ cA, qui  veli  Jimjiie.vraiAt,  iusfnlu- 
UilLld  laucrit.o  Ignoret, iusnoAnInonpa* 

1 ti  cund€t*a  paganis,dc  tcltato,  & intcAatodccclTinTc, 
vt  Poponii  I.C.  verbis  vtar  in  l-iusttofirum.  ff.de  rcg. 
iur.earum  enim  rerum  naturaliter  inter  fc  pugna  eA, 
vt  reAatus,dc  intcAa  tus  quis  lii.Verum,(ppaganisil6 

2 licet, liceat  militibusfcx  Imp.lan^ionib  0c  furircoH' 
Alitorum  rnAstquorum  tcAameiira  luris  vinculisnd 
Aibiiciuntur,cumpp  (impIicitatS  militarem  quo  ve*' 
JinjiA  quo  pofljnt,ca  faccre  his  cdccdatur , vt  inquit 
lmp.a\m.in  l.quanq.C.dc  icA.imlir.  ita  lancinim  cA 
ab  Imp.ShfdiiaspIciunq  ,vcrf.n6.autvtiqi  InAit.df 
hxr.inA.Ac  iil  l-a.Ceo.de  cella. milit.  & confultu  fuit 
abVlp  inUi  milcsv  nu.Axo.5c  aPaulo.inl.liduab. 

'^.co.ii-lcd  no  fcniel  cucnircloler,  vtdc  volutare  mi* 
litisapcrrc  coAarc  nequeat,  an  is  votuerit  priuilcgio 
,c6ivc  vti, ob  id  tutiore  ciigetes  via  Imp.  atq;  lurilco* 
Ailn  voluere , yc  in  dabioprxfumatur , cum  coi  iur« 

S ccAaritvoluifl'e,iic  cx  Imp.Alcx.rdcrtptocolligimc 
inl.inteAamcnto.C.co  tir.  vbi  fub Aituiio reciproca, 
Auebrcuiloipu  fada  plbms  imparibus  c6tinct  vul* 
garesIubAiHUJoncs  tm,quz  poterit  Acri  cuilibet  co- 
tum; fed  pupillarem  fubAimtionS , quae  non  poterat 
Aeri, nili  tih  alteri  coru,non  continet , nec  5t  cotinct 
iubiitutione  militare,  qua muisiliapotuilTct  Acri  cx 
priuilcgio  miliiu  cuilibet  corO,ira  5c elicitur  cx  eiuf- 
dem  Imp.Ant.fcito»iod.la:{aanquLC.co.vbiinnitu- 
tio  hzrcdu  i milite  Aada  per  quotas,  An  illos  trahitur 
ad  omnia  bona.quam  ibncniiam  multis  cx  noAris 
lofipbiMafcardiiVol,2,  £e  3 obler* 
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obfcruationc  dignam  ccnfucrc,vr  Dcc.in  d.  l.ius  no- 
flrum.nu.  S.dctcg  iur- ptius  hot  Alcx.inconf.u. 
nu.ii.vcr.pfobamr  etiam  ha*c  opimo.vol.t.5oc.Hm. 
incof  iiS.nu.itp  voI,!.  A:  Mare.  Mant.  in  ling.n  5. 

4 Hic  traditione  nAnulij  rationibus  t coHrmarcsut 
conati aJjialjani  rcudidcro»luntqm  fcnicrc.idca  po- 
fidimudccauia  nef  i.quotl  ius  eoe  lingiiUri  lit  potC- 
tius,  ex  ingcntofillmii  Papniuni  tnloln  I.  eiu5  mili- 
tis.§.iniUtia  miflus.tKde  mdii.tdU.vbi  fm  tcAih  mi- 
litis e militia  iniili^qiKxiinira  annum  coteccrati  nec 
pafeccrar,runipir  primu  lurc  mihtaii  fadu,  diim  ad- 
huc militabat,  ndconnmini  nlu dixere id  proptcrci 
€tlc,qii6dprmilcgiii  videatur  dlcquodda  lus  extra 
ordinem,  quod  non  debet  babeii  in  c6<ideranoii(;,cx 
Paulo.in  1.4.111  relponio.rf.  de  {IdeicomniiflJibcrr. 
vemm  hx-  rotu*  bone  ne, an  male  iint,  viderit  q ill.is 
oppugnat  Alc.ii^tract-pr.tiump.  rcg.  ?.pulump.?6. 
xiu.z-dc  t.vbi  npuaiu.vcriorcmcjjvc  ipfc  nfl'erirai£crt. 
obidiinquicn.siHud  cucnirc,Q>  jusipccialcicu  pnui- 
Icgmm  lauqaain  deuiansa  iureeSi,,  firrcftr.nctndu, 
per  rcla-ipuini  lulhn.m  l.li  qu.indo-.Cde  inbft.reOa. 
Ck  aurtonraiciii  Uart.  ia  [.z.ft.dcconrtit.prmc.quaui 
ibidem  ipicincc  Alc.vr  mtiicnri  patebit,  cor.lirmai. 

Nosuitmei  coudufiortCiipfjm,v]ii.im  cxteii  pio- 
hantdcqiK-iido.pruno  loto  ImiiMbimuSjVr  aon  hfac 

5 locum  ,tc'.mivcil)Orr!a  milite piolarorupiopticfas 
potius  ad  luslpetule-quam  commune  icdact;  quid 
ni  enim  tunc  liqueat  militem  , iurc  lingul.-m,  quam 
communi  tcdari  voJuulc  iia  lit^uis,  exempa  giatia , 
a milite  fuerit  III  paganicis  Miifum  iniUtuiu.v/n6ha- 
bcbjt  ineo  locum  IUS  acci  vke  udi , vtmrc  couammi 
ficrcMncaitrcnlibus  modo  liquido  probetur  niihtS 
cadrcniia  bona  pd  tlinm  peitinerc  noUnl)'e,aec  e eo- 
ira, duc  in  ilhs  aliquis  f'uennnihiutiis,dt  fepuJiauc- 
r:t,  iiuc nullus  ruuic  inditurus, quapropter qtia; reli- 
qua fuaint  Une  hxicdc  boua.ad  vcnicrcs  abintcUa- 
tO  perrmcbuut.tunqvt  lupra  dcmonnrauinms.poUit 
Jinles  decedere  proparte  teliatus,  pro  aliA.mrclla- 
rusvnn  hocthcmaicab  Imp.  Ancon.A.ldoronv.lm 
fuit  rc/ciipiuni  in  i.  i.Cdetdl.un.milit-&  ibidem  ab 
eodem  Ang.  Septimomihii.inLi.\tboc  idemau- 
clomatc  lua  totroboraucre  Vlp.  md.I-U  inilc.s  viiui 
6i  Triphoninus.inl.inilcsiia,in  prin.tfoloait. 

Secundo  tibi  limitanda  clf  cade  conelu(io,vt  non 

6 procedat  ineo a^Uitqut  militi  t^uain  piiuilcguto 
conccditunqualitascnim  , fecundum  quam  .igir,  cU 
uricndcnda.l.noniccirco.C.dciur,^  fa^Lign.l.  tum 
proponas.^.  1 . vbi  Aiig.  de  inof.  teli,  etenim  U miles 
capite  damnatus  c.x  miliraridclielo,  lupcrboaisca- 
lUcunbustclUmenmin  confcccritAum  iniburi  iuic 
r.on  co  nmumfuiUc  reflatum  .ipparer,  vt  hoeei  per- 
mutmii  c\  Vlpianirciponfoju  l.cx  miluan.lf.co.iit. 
dcmilii.ttfljiii.S:  m l.U  qui>filio,^.*tmu.fl.deimul'. 
rup. Scirri  .UCttclbm.  quod  pagano  ncuHqiumiicc- 
iCjdixirCaius.in  I.cieis.qui.5).r.  v\  vU.ft.de  leflam. 

'Tertio  loco  Iimiurc  potens, vt  vera  non  lit,  cum 

7 aliis  adus  non  teneret . t nili  ex  priuilegio  milin  co- 
ccnouutuncpotiusptxfumendu  efl,  eiifuiflevltim 

, p^rmdegjo.vraclusiijflmcatur.hinc  cius  nailitistelU- 
nicniummrc militati  fuiflc  probatum rndit  Vlp.  m 
l.j.ft  dcmil.refl.im.q»  morte  prauctus  impcifeaum 
re  .querar,  ctii  ll  luve  communi  reflari  volmfla.non 
eniin  abtci  i.muj>eiat  faturum  teflamentum ; rain 
lu  pagano  Iccuscflefcltripnt  Imp.in  l.hacconfultif- 
llinu.3  ii  quisaiitcni,&  & cx  impcifecio-Gdctcflam. 

$ Quarto  iimiiatur.vt  iocuui  libi  non  venditet, Iqu 

via  lunslpeciaiis  eJfet  xquior:  namiunccapcrcmus 
ill.am  pr?iumpr;oncin,ianquam  qug  icnJctct in  hu- 
maniote  partem, luxta  e.  cftoic*dcrcg.  iur.  iiinc  pro- 
ptcrca  dicebar  Bal.iii  1. precibus, in  p-oppobCdciin- 
pub.^caliU  lubflic.tpidco  pr^rumacucmilcsincom' 
peadiola  Uibflitucionc  vtt  iure  cAi  intra  tempora  pu- 
(>ccutis,q<i  laiis  pexfumptio  iit  humamoTj  ne  exdu- 


datur  mara  pupiI  l i , cadenuj»  ipfioitcftatoris  • 

nanipr7lummir  voluiflcexcluderci  iurepatemo-U 
vir.C.dcinfl.crfubfl  priuilegiu )gtrJiGa'eflercquiu$, 

videretur  potius ifla  via  inrcnrau.harc  ola  copiolius 
cxplic.inre  cotulas  Alc  in  oo,rra^.  prirfump.reg.  hdi  * 
przf.}6.  ptoc.  vbi  limitationes  alias  adducit  ad  cop* 
dufioncgnralC.priulIcgiaru  in  dubio  porrus  vti  iurc 
coi, qua  fpcciali . Nobis  hicc  ptauca  id  rioflru  thema 
propoiltum  fpe^antia  in  medium  proculiiTcnt  fatis- 
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Qua  ratione  n\illiare  probfentri<e(  de  dietk  i 
nonnulla.  ....  ■ 

,s  r A ‘ 

, V,  ■ ...  ■ iv.  I,  r 

1 Millianpniarifirrini^»ram,,  -A^'‘^-  i>i^.-  ■ j 

z MiUiartquotcanfittpaffitiu. 

^ Hereuiet  Juifptdib.futrat  metat^i'jratiwinatkt^. 

4 Improbando  miUisrdnt^tludiiumjnmmtimmffvfim 

tjfi  inl^eundum.  , 

5 MiUiariimn^Mra>ntnftt^  pttmifftfaekndam,..^ 

6 MiUurii  manfuram  fitridiitrt  ptrviamfrtqntntmmo, 

■ brtuiori  etiam  reliiia. 

7 tMilUariimtn/nram^irideben ptrvUmbmiiomnret 

a^itnrde  Ijiatptoiomm  ratione /oUnidi/iantu. 

8 MiUiaxnceetapaJfeeeteneJe  dinumeranda  M _fieqatatdin. 
Contrarmmtnu.9.  Cometitatioptte.ic. 

l \ MiUintia^nqnagmtafroemadtetkeefyaariiaettnar 
remarttimo.  . J ‘ i 

ix^ieta  ateeon/ideretnr‘ficvndum  eonfiieteediaem pneiutt 
^u»n  legaltmdi^jitianem^emijiue^  ‘ 

I j Mtlkart  probari  per  famam, Cvteigitfinioeeem.  , 


■ * Ad  i 1 1 i a cuidenter 

^-.*’^*  * ^ cdlUt.quc mefun erit  fjciCdazi 

hoc, vt  feiamos p quot  mi 1 1, aua  Te  eztedat  tertitoem,  j. 
vt  dicit  Hicton.4mont.in  tt3Ct.tt.ttfeyit.c.id.oii.  ijt 
z htcauimenfutatprovnoquoq.  miniati  mille  paf- 
{uumcticiacic'ida,vt  colligi  potcil.t.ff.liqacautici 
&l.iniiincre,&l.millcpa(riis.fF.devcrbot.%nit'.ioc 
enim  palTibusmil  liate  contbre  adnoiauit  io  diil.lO- 
cis  Accur  i^ui  fcqudiucOoa.mquircntcs,  eoius  me. 
liirx  Tit  parius  hmoi,  quod  poilaliOsnadatHieron.4 
msn.inallegatotta^.li.rcgun.  c.zd.vbi,&  pedii 
fut.ira, quibus  conitar  paOas . ic  alia  pcninemia  late 
oxplicat.milliareaurlbliiu  fuille  pedis menlura de. 
lignati  cognoiccrc  licet  ex  Gellio  noc.  intrica,  lib.  (. 

} c.i.gcxPlut.ir.tradii,Pythagor3tfubiiliterHercnla.. 

m corporis  mcliita  ex  Pilano  lladtovgt Hercules  luis 
pedibus  fuerat  mctaius,ratiocinatu  fuiire.Vcmin  ci 
ntilliariunii  & paiTuu  menrurauoapoclaiQnespcrz. 
que  gentes  hodie  coiiftituatur,  Icdalijsldngior, aliis 
bteuiot  fit.vt  vliic6patu  habcmus.etdicitMcnoch. 
in  tratl.de  atbitt.iud.lib.z.ccnt.i.ca£  i.nu.Sailiicr^ 
pet  menliitam  mille  paliuu  milliarecrit  ptob-indii, 

4 coniuciiidoitaqitcomunisq.vlus  eiitinlpicicndus, 

& /ih  vulgi  opi niondres determinanda,  vrpet  Calli. 
quemfequiiurAlex.&  declarat  md.l.i.num.d.quod 
euain  lentit  Batc.md.Un  irineie.dum  mquit  pedem 
iniclligi  Iccundurocimiatisconlucradinem. 

5 Dcdataiutmodb  huiufmodi  mcnrnratcipenfis 
petentis  efle  faciedam.Bar.in  tn£l.relliiiioali.na.S5. 
quomodoauicm  nicnlor  Ut  eligendus,  &quid  agere 
debeat, liimi  pOKric  ex  traditis  pccHicton.  4 mon.  in 
acato  itadl.fi.icgunda;.z.6.ou.a  I.  eum  1'eq. 

6 Dcclaraiurrccundohuiuiinodi  menCuram  t 6cii 
debere  pcryiainftequauiotc  bronori  etiam  relidU, 
Hoil.loan.’A  od.  Abb.d(  f diain  cap.olim.de  excep. 

Aiclv 


De  probatiori  ib. 

Arch.in  c.ftaturum,§.cuni  vcr6»in  vcr/^i  fide,  dcrc- 
fcript.in  6.Spcc.tit.dc  citatio.S.  r . vcr.fcd  quid  li  reus 
Alcx.conf.22.vol.4.&  atrendi  potius  viam  tcrreftre , 

. quam  maritimam  pofuit  Aut.de  Butr.in  c.nonnulli, 
de  tcfcript.&  in  d.c.oUm>vbi  Abb.nu.^  .ma  xime  hy- 
bernotcmporc,Imol.inl.continuus,§.cuimta.ff  de 
vccbor.oblig. 

Haec  tamen  declaratio  vera  cftita  dcmum,qu3do 
J ambigimritquotmilliaribusdiftcnt  loca  inter  l'c  ra- 
tione itineris,  fecus  fi  ageretur  de  fpatijs  locorum  ra- 
tione foHusdiftanuae,  tunc  enim  meniura  fieret  vi.a 
brcuiori)&  et  peracrem  declarat Bar.&  Ang.poftcu 
in  d.l.i. ff.fi  quis  cautio.iSc  in  1.  j.  fi'  de  verb.  lignif.& 
inirad.tcftimo.nu.5S.&  babeturpet  Alcx.inconlil. 

aa. vol.4.qui  tn  debete rcipici  communem  vlum  lo- 
quendi admonerpoff  Caur.ind.  1. 1.  ex  quo  infertur 
declaratio  ad  ftatutade  milliarium  diftamia  loque- 
tia,&  habetur  per  Fcl.in  d.c.cum  olim,nu.4.  Se  5-vbi 
plura  de  mifura  diftamia;, & maxime  rcfpcdu  dicta- 
tu,circa  quas  dictas  obircrfciedu  eft  in  fingulosdies 

8-  vicena  millia  t pafluum  cfledinumeranda,ex  Caio 

l. C.ind.l.i.ff.  Gquiscautio.  eu  quo  pugnare  videtur 
9 Venul.in  l.continuus,§.cum  ita.tfidc  verb.  obi.  dura 

totam  r£  ad  iudicC,ideft,ad  bonu  virii  remittit.Hanc 
loantinorniam  poftAccurfplurcsdiftblucrelfiint  co- 
nati,qups  refert  Menoch.dcarb.iud.cent.i.c.al.z.lib. 
i.qui  demum  probat  fnlain,  qux  & Bald. fuit , vt  per 
Alcx.ind.l.  i.num.  z j.ff.li  quiscautio.  9 vicena  mil- 
liariain  fingulos  dies  conftituantur,  vi  voluit  Caius, 
Icd  habcaturrcfpcdusad  hominis  conditionem, ni- 
ixiirum,valctudinis,rxxus  ^catis,3t  aliottinug»  totum 
aidiudiccm,idcft,vimm  bonum  pertinere  dcclarauit 
Venui.  6c  hxcin  tcrrcftri  itinere  . nam  in  maritimo 
1 1 tquinquaginta  milliaria  pro  vna  dicta  affignari,tra- 
didit  Bar.intrad  dcinfula.S.nullms.nu.r.Catpol.  in 
trad.de marit.nu.14. Feli. inc.cO  olim,&  ibi  Dcc.de 
exccp.Diplouat.ad  Alcx.in  d.l.  i.  Caft.  in  l.dc  prcca- 
rio.ff.ad  l.Rhod.  de  iadu.  Hicrony.  i Mon.  in  allcg. 
trad.fi.rcgund.c.7.nu.  i }.  9 non  cfle perpctuu,fed  ex 
coi  vfu  procedere  dicit Mcnoch.  citatoloco.  nu.  i r. 
fcnfiflc  Gomes.adrcg.canccl.de  veris  not.q.  5 in  fin. 
vbl  aliquid  ponit  de  ifta  c6putationc.£tli  feire  vis, 
Jian  dicta  coiidcrcturtlm  conluetudinc potius,  quam 
Jcgal£difpofitione,&dc  illius  computatione,  adeas 
Dod.in  cnonnulli.dc  rcfaipt.&  in  c.ftatutu,  §.cum 
vct6.cod.tit.in6.fcd  vtadpropolita  milliarij  proba- 
tioni! rcucrtamur,illud  etfciaspbari  milliare  aliter , 
13  qua  perdimcfionc,pfamaf  fcilicct,&  vuigiopinio- 
nem  , vt  fi  inter  loca  milliare  vnum,vcl  plura  coiter 
nuncupentur,vul^ri  enim  famx  ftandu  efle  in  pro- 
pofito,nifi  probet  contrariu,traditBar.in  allcg.  trad. 
de  teftib.vcrf.  vicena  mjlliatia,nu.5s.&in  d.  l.conti- 
nuus,S.cuita.Quodnoscxpofuimusinc6cl.diftatia, 
vbi  etiam  videre  eft  ad  rem  conferens,  quas  rationes 
ccftiscxaminatusfupcr  diftatia  loci  reddere  debeat. 
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ARGVMENT  V M. 

- ■ 

indicia  oriantur  ex  minis  contra  mi' 
' nantem  . 

r 1*  • ■ 

ff  VMM  ARIVM. 

.'.r. 

I Mmavtdiimm  faciutj  ix pr^funtptionm  ad  torturam 
contra  minantem. 

a Mota  faciunt  indicium  citra  illum,in  quem  iaiiatafut» 
runttfimnansQcciJmiVelqttidattud  pajfus  fuerit. 
.Quod  dctlara,i/t.nu.}. 

4 Mina  maiui  faciunt  indicium  contra  minantem, quando 
poji  ipfoi  minat  tx parup  temporis  ^atio  fequutum  fk 
taledtUdlum. 
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y Minanedum  faciunt  indicium  ad  torturam  contra  hti- 
natem,  fed etiam pra  fe  ierunt  animum  deliheratum. 

6 Animus,tX-vobwtasexverbif,niduex  faliis  declaratur. 

7 'dil-Iinapracedentes  deliffumanimS  ddihcratum  arguiit, 

quando  f tenent  fadiee  ab  illo,  qui  folehdt  illas  extquu  - 
tiont  mandare, exequi,  quod  minabatur. Cont.nu.%. 

p Minaprolatapro infianti  dolore,  txira  fuiuntcejfare 
- animum  deliberatum.  ; 

10  IracHndta,ix  doloris  calore  quando  aliquid  dicatur  fs‘ 

dium,^  quoufq;  ira,  iy  impetus  doloris  durare  prttftt- 
matur,vt  dicatur  ahjfeammut  deliberatus , remijtue. 

1 1 tlMinp prolatp per  iadationf faciunt  indiciu  ad  tortura. 

izMinaprolataperudJationema  maU  ciditionis homine, 

. ir  talia  saliat  a exeqsssstsoni  t?iandanle,facsunt  indiciis 
ad  tortur.im. 

1 3 laSiatso  Jsmplex  non  fssfficst  ad  qtsaJUomm^niJs  alsa  con^ 
iedura  accedant. 

li\.Minee  quando  faciant , vel  non  faciant  indicium  ad  tor- 
turamcontraminantem,diJiin£lione  dechratum. 

1 5 Indiciorum  ad  torturam  fujficientisem  ex  minis proue- 

nsentium  cognitio  relinqussser  sudteis  arbstrso. 

1 6 viW/wqr/  quando  qseis  dicatur. 

1 i‘^dicium,f&pra;fiimptioncmfiiccr9 
X X.  i Licio  ad  torturam  contra  minantem, vcltiti 
cum  quis  minatus  eft  velle  patrare  delidu,  quod  po- 

* ftcaliiit  patratum,hxcfuit  concors*pmnium  feribe- 
tium  IhTa.in  l.mctum.per  gl.  ibi.C.  quod  met.  cauliSc 

* 1.  vlt.ff.de  hxr.inft.de  qtia*communi  teftatiir,&cain 
loquitur Bofm  trad.criiii.in  tit.de  indiciis,  nii.  44.  & 
idem  Bofl-dicit  oinnc:;  alios  criminaliftashoc  inf.iU 
libiliter  tenere  in  omnibus  fuis  rrad.  id£  volucre  laf. 
inl.li  fiipcr.C.dctranlad.Cvn.in  I.i.C.fiquis  Inipcr. 

* malcdix.vbi*communitcrfcribcn.  Ant.inc.  3.I0C0. 
de  prob.vbi  Abb.col.vit.  Guid.  deSuza.  in  trad.  fuo 
de  tormcn.in  vcr.que,&  qualia, arqj  Pur.in  fuo  trad:. 
Synd.chart.mihi  1 io‘.vcii:&  an  liqui  dixcrir.vbi  ad 
hoc  refert  caliim  memoratu  dignu,  qui  eueniteuidS 
mulieri  ,qu®  ira  percita , cum  e fcncftra  confpcxilfct 
ncfcio,que  profcqucbaturodio,in  illu  lic  alta  voce 
CXClamailit,rofey.ir<;  tagliare  legambe  fra pocotempa, 

9 audtcus quidam  illi  infeiifus , coiura  quem  foemt- 
raminasiadaucrat,dcinfcrcdisillisgmuinimisvul-  . 
ncribus  cogitare  coepit, fpcr.ls  forc.vt  criminisculpa 
in  illadTctconferciida.quccogitatiOiCucx  voto  illi 
fuccoftill‘et,inimicutj;grauircr  vulncraniTjCominuo 
rumor  in.  foeminam  ortus  eft.hxc  itaque  capta,  & iti 
.cpixlUoncm  pp  minas  vocata  fafla  fuit  fe  citr.ific , vt 
ille  vulneraretur,  qux  damnata, eu  luiflct  pocnosico*' 
-gnitu  poftcafuit  iminaito  in  itiS  fuifle  animadoen- 
lum.Hinc  proptercd  concludit idc  Pur.  in  hoc  pluri- 
muiudicisprudctiaddidc'rari  ob  fallacesindicioru 
probationes, quod  et  placuit  Marf.inconf.ctim.  nu. 

1 j.ita  quoq;  sciere  M cnoch.de  arbitr.ca f.^6 1 .nu.  3 p.  > 
Blan.inl.fi.ff.de  q.nu.  179.  vbilariiCanbn.intrad.if..  ‘ 
malcf.tradatu.p.c.  i.Mar.  Ane.  Man.conf. jis.nu.p, 

& 40.Spcc.in  tit.de  prclump.iT.fpecieSjVerr.fcd  pone. 
P.minatuscft.Alb.inf.mctum.C.9  mct.cauf.Bal-.3c 
lmo.ind.l.vlt.ffldchscr.inftitucn.Fcl.inc.cu4n  opor- 
tet,nu.io.dcaccuf.Marf.in  fuaprad.inS.diligcntcr, 
nu.8 5 .Gand.in  trad.malcf.in  tit.ptaifumpt.  & indit. 
dubi.col.pen.ver.odauum  etiam, vbi  dicit,  talia  ver. 
baminatoria  extra  iudictum  alfcucrantcr  prolata, li- 
cet ptziudiciuin  plenum  non  inferant,  tamen  prxsu- 
ptionem  inducere,  3c  indicium.l.quidam. ff.de  prob. 
i.vli.C.de  tcftib.Sc  l.ncq;  profcfiio,eod.tit. 

2 £ contra  £tmina:tfaciunt  indicium  contra  illum, 
inquemiadaraefucrunt,ii  minans occifus  fuerit, vel 
quid  aliud  pa(l'us,tta  ait  Bian.ind.i.fi.nu.  iSi.infi.3c  ' 
r Sa.pcr tcx.in l.i.S.cu quis larroncs.ff. dcquxfti3c  p 
ea, qux  dixit  Bar.in  i.t.quan.licct  fineiud.lcvcnd.Sc 
Ang.in  l.qucmadmodu. ff.de  inoff.tcfta.vbi  aiunr,9’ 
ob  timorem  ille,  qui  minatur  morte  altefipollltillo 
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aauabilldioJ»  mio*fe£t*runtoccidiin[ipuoe,6c  ftictirfoUmsminajwcqui id? voluit Blah.indilqiB^ 

opinioneroBlan  fcquutuscftMcnoch.in  d.  traftar.  citato.vbjrcprehcndn  in  hoc  Alb.&  dicit  didnmU' 
dcarbitrar.cafu  j6i-nu,^9.infi.&omncscriminal,  • lius  procedere  tarum  modo  in  calu.  in  quo  ignoratttt  < 

hoc  idem  tenere  atfirmathocidctn  voluitCafon.in , occifor>./ccus  autem  qh  prrfupponiturhomicidiu. 


d trac,  7,nu.  14. vbi  etiam  aflerit  feribentes  contra  ip* 
fum  animum  deliberatum  praefumere , ex  quo  metiis 
fit  vna  ex  caufis  impclleniib.ad  maleficia,  diihnguit 

■5  tn  hoc  efle  verum,  t qn  confiat  ipfum  minatum  coc- 
piflerixam.fccus  autem  fi  minans  coierit ; nam  tue 
praefiimitutiquod  minatus  fecerit  ad  (ui  defenfion?  4 
ht  huic  repugnat, quod  dixerunt  Bart.&  Ang.  in  d.l, 
qucmadmodum.duin  voluerunt,  quod  ob  timorem 
niinatuspoflcr  minantem  occidere  ; nam  dicit  hoc 
verum  non  efic , quia  nodicitur  fo£lum  cum  mode- 
tgminc, fecundum  ea, quae  notantur  in  l.vt  vim.fF.de 
iuft.&  iur.  Minatus  tamen  inquit  no  punietur  poena 
ordinaria  quia  pocn5  homicidii  iufia  caufa,&  dolor 
diminuir,vtnot.inl,quicquidcalorc.fF.dcrcg.iur.  • 

4 Primo  amplia  concluGonc  ipfam,  t vt  tatomagis 
procedat, & minae  graucnt  rem , de  maius  faciat  indi-  - 
Cium,  quando  poftipfas  minas  ex  paruo  teporis  fpa- 
cio  fccutu  fit  tale  dclidum.brcuitasenim  teporis  in. 
fimilibus  cft  magni  efFcdus:  nam  ex  tem potis  breui- 
4ate  ptaefumiturdolus,vt  tcftatutgl.fing.in  l.fi  in  v4-  . 
trc.S.vlt.in  vlt.gl.ff.de  priuil.crcd.  vbi  Bar,&  Aw-di- 
eunt, quod  fi  probatur, Semproniu  collocutum  mifle 
cum  Titio, & ignorctur,quid  ei  dixerit i.&  ftatim  Ti* 
tius  occiderit  liquem,  ex  breuttate , fcu  modicirate 
temporis  pr^lUmi  Sempronium  cofuluiflc  Titio,  vr 
occideret  illum. idem  not.  Bald.iu  1. 1.  in  col.C-dc 
fcrufugit.&inl.multum.C.fiquis  alteri, vel  ftbhcol. 
a.Alex.conf.69Col.i.vol.  a.  cui  fentetisfaucotquit 
dixit  Rim. in  1. 1 .iT.hoc  repertu,  ff.  ad  Sylleia.&  qUod 
VoluitPet.de  Anch  inconfyz.incip.  vifisdiligeuter 
attis,&  Domini  in  e ponderet, diftiD.So.&/^uod,ob- 
feruauit  Ang  m l.li  cii  doicm.Si.fimulter.ff.iol.matr. 
vbi  ait, 'quod  fi  aliqtiis  mcrcaiordcbitor  meusdede- 
rit  mihi  expromifforcm.qui  fugam  ftatim  airipitaiti, 
ipllim  mercatorem  praiumi  in  dolo,  & tdeomo  effc 
liberatum , quod  diduro  Icquuntur  e*  teri  fenbcntcs 
inUinRulana.ftTi  ccrt.pet.5c  hoctdem  voluit  Marf. 
d.conf.5-nu.i4*i  5' '6' 

5 Secundo  amplia, vt  mUist  nedum  faciant  indicii 
ad  torturam , fcd  etiam  pr^feferant  animu  delibera- 
tum,atqjfint  figna  prsecogirationis>&  penlamcnti.fi 
js,cui  fadcfunr,rcpcriarur  mortuus, 5c  minans fatea- 


fiifti-iquocafu  cum  fcquurCi  fit  illud , quod  iam  mi- 
nans prxdixit, dicendum,  efi  quidquid  cuenit,de  vo- 
luntate mtnatoria  verba  proferetis  cucnific , eu  nihil 
fit  verbis  ex  prcQum,  9 prius  mente  no  fuerit  cogira-1 
tum.perdi&am  l.Labeo.ff.dcfuppeilcdF.leg.  dccuin'^ 
talis  fit  animus.qualia  verba  proferuntur.  1.  is  qui 
diuus.ff.de  tut.&  curat,  dat.  ab  his.  ad  hoc  faciunt  ce 
ea,qux  tradit Gand.in  d.verf.o^auu , 6c  hSc tandem  - 
coemcficopinionetcfiaturMcnoch.  ind.cafu  }6t.i 
nu.^p.vno  cafu  exceptio, in  quo  talis  cois  r^inio  ve- . 
p'  ra  non  cft, cum  fcilicccmina:  prolatztproinftitido-  - 
lote,&:  ira  fuerunt, veluti  fi  maritus  vxor?  cQ  adulte-^ 
todcprehfdat,&  fiigiat  adulret,  maritusq;  miuctur , ^ v 
& paulo  poft  is  adulter  rcpaiacuroccifus,  vel  fi  pa- J. 
tcrcft  ab  aliquo  czfus,&  fugienti  homicidz  minetur  ' 
filius, deinde  is  homicida  occidatur  d filio,  non  dicit ' 
filius, vel  maritus  occidi0eprxmcditati,&  delibera^’ 
tc,fed  iuftodolorc,&  ira  commotus , &idc6  non  ve*  r . 
niut  piiniSdi  ex  deliberato  aia*  na  9 calore  iracudi^ 
fit,ad  poenS  non  cft  trahendum,  d.  1.  i.C.fi  quis  ImjK 
malc.Alcx.conf.iSt.coI.i.verfprsetcrei.vol.  i.  Hip.^ 
iu  d.§.dtligcter,nu.36.Blan.ind.locociraro.nu.iS6...; 
xo  Quado  autem  t aliquid  dicatur  fadumcaloreira- 
cundiXjdc  doloris,&  auoufqj  ira , & im  petus  doloris 
durareprzfumitur,viaelatc,&dtftindeperBoff.  in  . 
tit.de  homic.nu.5  p-nu.3  fcq  & latiusctiam  per  Dee. 
in  l.quod  calt>rc.ff.  de rcg.  lur.  vbi  format quzftion? 
infrd  quantu  tempus  polfir  dict,qnod  delinquens  ira 
a pnncipiofuccenfus  adhuc  dicatur  ea  ira  delidlunx 
commiHffc,& concludit  hoc  etiam  dici  polTc  mfri 
tnginra  dies.  & hoc  idem  Senat.  Medtolan.  renuifte 
tcftatur  idem  Bofl'.  in  loco  citato.  - -*•  : = 

1 ^ • Tertio  amplia  conclufionem,fvt  cti3  procedat,  fi 
verba minatoria  fuerint  prolata  pcria£fation&:nam 
tunequoq;  faciunt  indicium  ad  tormram  ,5c  ficon*:^^ 
ftec  minatoria  ia^anrcm  dcliAum  commifilVc  deit* 
bcrarusanimusctiScxind^arguiruriita tenet Blanc.  ' 
ind.loco  citatus.nu.i84.quz  allegat  lac.  de  Bc<u-  in 
fua  pra£t.in tit.de quzft.col. 5. vetf  quartum  cft, coi.  4 
S.vcrf.iremfifciiadauitacculatus.Bald.inconf.ars. 
.V0I.2.  Alex.in  d.conf.  1 S 1 .coi. a.  veri  prztecci,  vol.  x.  r ' 
Hip.in  d.S.diligcntcr,in  fua  praft. nu.  ?6. 


curfcillum  occidiirctraloquutuscftGandmfupri  n Quod intclligc procedere, fli  hoc qualiraspeffon? 

citafoloco.Alb.inrracTdeftatur.par.j.q.64. BoU.in  a,. .,..1...;  «;-n*— 1 1 a,  ^ 

trac.crim.in  tit.de  homic.nu.  6j.Cafou.d.tra^.7.c.i. 

Meno,.h.vbi!bpri  Blanc.ind.l.ri.  nu.  np  quodpro- 
ccdit  etiam  fi  illa  verba  minatoria  antecedentia  dc- 
liflum.minansdixcrit  fua  malignitate , arg.tcxt.in  1, 
cil,ratio,§.cx  bonis.ff.de  bon.  damnat.  &.  l.fi  non  cq* 

6 uiti),C.dciniur.namcx  vetbts  quoquef  nedum  ex 
fadisanimus,5c  voluntas dec'ararur, l.fi  tantum, S.ei 
qui-tf.  dezdilii.  cdiftv  verba  enim  funtdeclaratioil- 
liui»9  quis  tu  corde  habet,  nec  verbis  exprimitur,  9 
mente  prius  non  cogitcmr-l.  Labeq. ff.de  liippellcct. 
lega,  eotjuc  etiam  quia  tali  cafu  cftcdus,&  cxccutio 
verborum  prolatorum  declarant. mimum,  tta  fuifle 
duioicriicicndo,proiirminandopropolucrat, fic  ait 
Blanin  d-l.fi.dc  foco  cirato,vb»  de  hoc  late  dillcrit. 

Alb.tnind.traftdcftat.par,j.q.64.dicitrunc_mi- 

7 nas, tprzccdeiucs  delicium,  animum  deliberatu  ar- 
guere, qn  fuerunt  fatiz  ab  illo»  qui  folcbai illas cxc- 
quurioni  mandare,^:  cx^ui,  9 minabatur , quod  6t 
placuit  BolT.in  d.traftrcrimin.tn  tit.de  homic.nu.63. 

ide  Alb.hoc  affitrowit  in  d.l.mctu.C.9  meteauf. 

S * ComrariutfcDfir  Cafon.in  d-trafl. 7-nu. to.vbi  di- 
xit, minas prjewlentfs  dcliifu  facere  indictum  ani- 
mi dciibcrati,dunsnrioddc6ftct,vr  iam  dhftu  cft,  mi- 
nanti oecidiflfecutD)Cui  minatus  cft,5c  hoc  procede* 


ia^faiuispoftutar,  veluti , li  efter  homo  malx  condi- 
tionis,& talia  iaiftara  cxcquutioni  mandantis,  prout 
hoc  modo  inrcUigit.&dcclarardicfus  BlanjCx  mea*. . 
tcB.ild.d.conf.  X7S.&  Alcx.in  d.conf.  1^1. 5c  Put-iti 
trad.dcfynd.  in  ver. an  ftcturdido.col.  j.verf  anfi 

* probctucidc  idem  Bianc.*  omnes  Db£F.ad hoc coiv 

corditcrfereduccre  tcftatur.  jyfT: 

Alc.qu^:  ialTugitiuus.  ff  dcvetix'fi^.  per  illuni  e 
rex. ibi, licet  id  fc fadurum  ia^Fauerit , dicit  iadlatio- 
13  ncinfimpliccmtnOR  fufficercadquiftioilC,nitfi  ali? 
conic^urzacccdanr,vt  quia  inimicus  ciusefict,  vel  . 
alioquinpcrcuflbr^Scrcptobzvirz.'  /l  Ik  - - 
Ad  maiore  modotocius  conclufionis  declaratio- 
J4  nem  diftinguefptincipalcdidfu  hoc  nnlodb:lturtllc7>. 
qui  minatus  ell,lolitus  cft, quod  minat  exequi , & cft  , 
vir  potens , & ifto  cafu  przlumptio  eft  contira  i pfutn  * 
ad  lorturS.aut  minans  w homo  viiis , impotSs  ad  t{i-  i- 
lia.nccfolitusminascxcqui  , & tue  nonprzfumitur  . 
cdtra  eu, nec  quoad  puru  deli£f  ft , nec  fortius,  quoad;  1 

* przmeditatu,ita  ex  * coi  Dororum  opinione  diftinr  : 
guit  Blan.ln  didlo  loco  citatus.n.  iS^.  Se  przcipui  ex  x 
mente  Spcc.ia  daic.de  przfumpr.S.fpecies.  & Albcr.i 
ind  l.moum.C.quod  mer.cauf.Bal.2c  Imo.  lati  inlp 
vlt.col.pcQ.vcrf.vlt.inducir.ffde  hzrcd.inft.2c  lafia?- 
d.l.  i.C.^fcr.fus^&  F?^p.cum  oportear  nu.  1 i.dc^ 


re  ii)riiftiniftiyff*V^  habita  coafidciationC)  an  ofiods  * accu.2c  Itnol.in  dXvh.^ quoq;  de  ifta  * communi' 

djftin 


Digitized  byGoogIe 


Depfobadonib. 

dillinAione  tedatur,  & fub  ifla  inrelUgi  dctxt  ■ id,  7 
didt  Alcx.in  d.l.mctum,&  quod  dicit  Abb.  in  c.rcn 
blde  pntramp.&  ali|  permulti  quos  allegat  Bruit.  in 
iraft.de  itidicij3.col.i  3 .verfxiuzro  vlicrius.&  Hip-in 
fua  pnc.in  A.f.  diligemer.  nu.8  3.  & hic  dillinftione 
efle  veri  e«  experientia  ipla,qcilretu  magillta.appa 
rete  inquitd.Blanc.iolocoataio,vbi2t  tradit  docu- 
mentu  ad  tuendu  illos,qui  verba  minaioria  proferut 
ex  c6ructudine,5c  nil  aliud  gctctcrciunt,  nili  le  terti 
biles  veibuofledere,8c  ed,  7 ad  tollendu  indieid  c6 
IKaiplbsmmari] debent  ptoducetetedesad proban- 
dam loquacitatem  ipiomm , leque  Iblitos  ede  verba 
fimilia  profetre,  nec  cxcqoi  deponemos. 

Veru  didinftioruptadifta  ,&eognitio  indiciocu 

liad  torturam tdifficicntiuin  exminisproaemetium 
telinquimr  omnino  arbitrio  iudicis,,put  dicit  M eno. 
in  d.ttaft.dc  aibxafa  ;6 1 .nu.;9.in  6.  dc  Put.m  d.tra- 
ftade  lindicatu.verf.dcan  Ii  quis  dixerit,  pet  ea,  quz 
dixit  Bal.inl.;.dccpirc.audicn.q>fcilicetin  cninina 
libuioculusiudicisprxdataibitrium  adtotiuramdc 
idem  voluit  Bof  in  itac.deindi.  & Da  moud.in  ptac. 
crim.in  tit.de  qtped.de  omnes  criminalidic. 

16  Minari  autem  dicenir  tquis,li  his  vetbiscdtra  ali- 
quem vfusfuent,videlicct,9  traheret  minato  vnara 
pennam  de  ala , vel  q>  faciet  illum  mald  ea pitarc  vel 
9 nocebit  iIli,lipotem,vcliaftaucrit  deillooccidd- 
dodcdmilia  alia  vctba,dequibusagiiGandin  d.lo- 
coaitaiodc  Calbn  dn  d.traft,7.  dc  Albe,  in  d.l.mctui 
Oquod  mci.cau. 

C O n c L V S 10  ^ILXll. 

AB.GVMENTVM. 

Tria  fimul  a minore  effe  probanda.vt  reftita 
ricinem  in  integrum  obtineat  j & qua;  illa 
fint,&  quo  paiito  debeant  eade  probari. 

iVMMARIVM. 

1 MimrvlriJUtutimtmin  inituram oiHiualMttfroit 
rt,^uo^  contraxit  trmport  tmnoritatit. 

3 MworvtrtfiHutiantmmintt^^rmnobumat^ dtbetprcia 

fi  UJiontm. 

l Lafiononprafumitur^ftdtfi probanda. 

4 Minor  Ufiomm  ctar'tcUbftprobari,CMm petit  rtjiisutioni 

anttfintmttam. 

j Minor  vt  rtfittuatur  dtbet probart  enormem  lajionem, 
Qontrartum^nu.ti, 

7 Beekjiavtredituatmr debttpTohare  enormtmlejiontm. 
Et  qua  requirantur  vUra  enormem  UJionem,  vt  nu.B. 

9 EecUJiametiamvUra  praeitum  petenda  re ditutiomt  te 
. pus  audundam  eji  eurnlafiofutttnormejjima. 

loCaJhtnormis  qua  ditatur  tudieis  arbstrto  relinqui,  <y 
tbident  quo  paiio  id /it  enteltiqendum. 

\X  Lajfonemtnormtm  vemttfimper^uoti^euuqueinjiatu 
to,^  materia panali , iTodtqfa  deea Jit  mentio.  Qi^d 
limita, ut  nu.ii.  Contr.nu.  t 

tqMinori , qui  vult  rejittuiaduerfut  probatiomiomijfajn 
termino  non  e/tnetejieprobare  lajionem,fed fatii  efi  eam 
iantssmaOegareifaontrjtu.  i q.Coneil.nu.  1 6. 

1 7 Minor  abfque  alia  lajhnitprobauom  rejittueudus  efi , eu 

iQt  non  appeUauti,  uelapptOattone  non  tji profequutus. 
Contr.nu.  \ o.Comtl.nu.  ig. 

10  CM  inori  fatittjl , eum  abeo  lajio  probanda  e ^,laJionem 

priore  prafumpUu}. 

31  inori  adioripra/umpteua  probatione  la/tonemproba 
rrfatu  efi : fteui  eidem  reo : nam  tunc  non  eli  opus  alsa 
piatione, 

llMtnortnerimtnalibus^reJlituendut  adutrfuttonfejjio 
mm  abfque  aba  la/k/hts  probatione. 
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Minor  in  atroefbut  non  admittitur  ad  reuoeddam  fuam 
eonf/fioatm. 

24  Mmor  m omnibus  eajthmjn  quibutprf  fumitur  tp/ies  re 
ipfa  eji  refiinundus  abfque  alia  lejusmt  probatione. 

2 $ Mmor  vt  m integrum  re/istutionem  obtineat  probare  de- 
bet,quod  aduerjarq  d^  fuaue  futUtatefuertt  circun- 
uentui.  Contrarium,nu.  i6. 

ij  Jnltbellore/lttuUonii non  fufieit narrare  feminortm  If- 
fumftd  vlterws  debet  adya^uod  fuafaetUtate,  vel  do  • 
loaauerjar^id  euenst.  Contrajeu.iB, 
ConciUatio.nu.ip. 

70  Mmor fi  non  fuit  Iffut  dolo  adutrfary,  vetfua  faeiliiate, 
adbue  illi  competit  m tnte^^rum  rtjtuuuofalitm  ex  clau 
fmlaj^eseeraU*fi  qua  mihi  tuHa  camfa  vtdebitur. 

Quod  iimitOjUt  nu.q  1 . 

1 2 Mmori  non fujfiat  probare  fe  minorem  Ufum  doloflduer 
fari/ , veljua fdcthtaee  ad  ooc,  vt  reJUtuaiur  fed  eidem 
probandumt/lsfiadbucefiinira  quadritnmum con- 
tejfum  ad  re^Mtcnem petendam. 

Contrarium, nu.  f /. 

ConeiliaitOynaJ;  4. 

Mmor  ejlrtjittstendui  nedum filpfut  fit  damnum  patiett 
do  fed  tuanqfijpjut  Jit  m nonsqsmoendo  Uterum, 

minor  rcftimtionS  in  integrum  obtincatpro* 
baruia  iunrilU  criacopulauuc. 

1 Primo  quod  contraxit  f tempore  minoricacis , ex 
l.riminorcm.C.dcininte^.  rdl.l.minorib,  ff.co.tit.l. 
doli-circa  ti.ff.de  noua.i.ca  quar.  C.de  temp.  m imeg. 
rcft.pctcn.vtrelpondit  Pau.  conf  5?.coUi.m  x.vot. 
CUI  te  fablcriplit  Rcbuf.in  a.tom.commcn.in confli. 
reg.Gal.in  cir.de  rcil.art.i.gl.i.nu.2. 

2 Secundo  probare  debet  Jcnooem:t  nS  non  vtique 
eo  cp  minor  efli  flarim  & circumfexiptum  fc  docuit» 
vcbnamdcpo(lca.if.liminorib.  ff.^iureia.l.mini> 
rib.l.vlt.C.dere^.inintcg.&c.  auditis  ext.eo.ad  idd 
lei pondi  t Parif.  conf.  1 3 . nu  .6 1.  vol . & in  coof.  x 2. 
nu.74.vol.  i.quoddcxomprobatrex.  inl.quod  li  mi  * 
nor./.nonfcm  per.ff.de  minor.vxdc  fenfit  Deccoaf. 
4)  d.ex  l.aic  Prsctor.S.noafolum.  dc  ivvaum‘.^d'cien* 

I duro.ff.de  mino-Dcguc  enim  pfxfunufurlaUlo,t  tdeo 
probanda  cfbtdlcGozad.  in  conf44<nu.8;RuLCdlI* 

1 i9^nu.i  s.lib.;.  Abb.io  c.  i.dcreOic  Jn  integ.mim.2* 
imo  caufa  rdlicutionis  in  integrum  c(l  principalitci 
IxTiOsUoaaurS  perfbna  minoris^  fiucfauotilUusxu* 
tisi  quod  inde  probatur:  nam  humlmodi  rdlimcio 
propter  laefionem  minoris  rranfic  ad  heredem  cius 
etiam  maiorem, & lic  competit  etiam  demortua  Ula 
perlbna  m inori  > quod  fccus  cfict  (i  talis  rcflitutioint 
fetuiretipO  minori, prout  mix}oci,non  auteni  prout 
Ixfo.  iraiaquitAlBic.de  ira  fuiHc  dccifum  cefbrur  iit 
decif.tn  .nu.  \ . dc  idem  voiui t Bart.  in  1.  interdum. ff. 
de  mino.de  in  l.n^folum;  fl.detcftan  irueg.mino.  dc 
firmat  D7;in  c.ptiuilcgium.  de  regu.iar.in  6.quod  dc 
placuit.  Oklcad.in  corCha-  dc  eidem  Bart.  m l.qoi» 
tale.ff.fola))ft.  - ’ 

'‘4  Primo  ampliii  • vt  id  maximi  procedar,  qh  f petiE 

refticutio  contra  lentcmiam,quia  tunc  clare  probari  ■ 
debet  IsflOi  per  rex.  in  1.  vir.  ibi  probationum  more. 
Cfi  minor  maioie  dix.quia  rehicutio  adualus  rcoce 
tiam  cfl  magni  pexiudicij  > cum  cx  fnia  ius  quzfinun 

. tolianir.l.Iulia!niis.tf.de  condi.indcbi.  iun.bfi  06  for* 
tcm./.  hzrcdi  vbi  glo.ibi.  Uc.in  1.  x .Cqui,  dc  aductii 
quos » dc  ideo  per  iura  mentum  probari  non  pote  ^ c, 
cum  veniffentde  in  inccg.  rcA.de  cksccnt  Saly.  dealii 
inl.j.C.fi  aductfusrcm  lud.idcm  voluit  RcbuCinfu 
pra  ciraro  cir.de  reA.arr.  1 .gl  .7*nu.  1 5. 

7 SccondoampliaoonfblQ  teffe  probandam  Ixflo 
ncmgfcd  etii  vitra  minimam.modica  enim  nonfuf- 
heitad  reAHurionempfed  enormis  requiritur,vt  pro* 
bac  ex  l.Seio.ff.de  reA-an  inrcg.de  ibi  Do^.idS  ccnTct 
gl.in  c.  i.dc  ibi  Abb.  n.2.ext.  co.hoc  ide  ceicrc  C(Ph. 
iacdl.l6nu.jy^.^picdpc.i09.Dcc.iac  maioribus 

de  p»* 


.lofephi  Mafcardi 


* deprxb  nd.i.vbi  dicithanc* communem  Soc.aun. 
con/.84nu.42.vol.2.Panfconf.99-vol.  i -Cor-  coiifi. 
i79.nu.io.vol.4.Rui.conrii9.nu.i?,vol.5.Burf.nu. 
34.H0ft.Anr.de  But.m  i.oppofi.&  Card.in  z.oppof. 
Se  Per  de  Anch  in  a .no.in  d-c.  1 .de  in.integ.  rellit.lo. 
And.in  c-tum  ex  liu:tis>  in  primis  veibis.vbi  et  Hoft. 
Card.Sr  Abb.in  i.not.cxt.co.fir.lnn.inc.coram.eo. 
tit.Grat  conl.4.col.vlt. vol.  i.BcU.conf;  J 69.  & conii. 
j99.col.3.vol.i  Alex.inc6r.a7.coLi>VjoI.t.&  in  coi. 
22Z.col.j.vol.i.laLinc6f.6j.col.s.&lcq.vol.}.S6c. 
in  conf.S7.col.9.voI.4-Gomcs.  in  b.poenalcs.col.z. 
lnfti.de adi. Bal.inl.fnneinptionc:ft.dc  mm.Rui.in 
cof.  1 1 9 nu.  1 4.V0I.) .Spcc.  in  tu.de  rettt.in  iiircg-S.  i . 
col.pc.Dcc.inc61.6i6.  AIcx.inl  i.&^.auciatio.col.9. 
vcr.2.1imita,ft.dcope.no.nun  & Gozaid  c61.44.n  S- 

^ Contrarium  t cplcilicct  pro  momea  lalionedctur 
•rcftitutio,voluixji  em  Rcbul.in.d.ur.dcrcll.art.  i.gU 
z.nu.i  J per  I.li  olcu,in  fi.cu  l.rcq,fttdedoio,&  dicit 
rullo  iurc  caneri, 9 enorme  debeax  ellc  damnu  in  re 
Aitutione  iTiinoris:  imo  gl. dicit  illum  pro  Icui  dam- 
no rcftitucndum,  in  I.  in  caulx,^.  ide  PomponiuSj  ft. 
de  mino.&  iplc  affirmatetiam  minore  polle  rcftitui, 
fi  iuftam  habeat  aftedionem,  ad  hoc  aJlegaus  tcx.in 
l.n  in  cmptionc.ff.co.tir.&  ita  Iciuatc  curias  Franci^* 
rcftatutiidein  voluere  Rom.in  con'l.90.  col.vlt.vcrl. 
item  & quod.  Azo  in  fmnma  de  ptaxi.  mino,  circa  fi. 
Bal.in  1.  i.Cfi  aduer.vcnd.pig.vbictiauvGyn.Angc. 
taft.Sal.Fma.in  c.cQ  cotingat,col.6i.verr.  ite  aducr- 
tc,deiu'.ciu.Btun.inconr.4i.col.9-  Barba.in  conl.^4. 
coly.vol4.&in  cof.  10C0I.4.V0I- 1.  & Odo.in  d.  Icg. 
Seio.ff.deia  inicgrcilit.  ■. 

* ♦ Tenendo  primam  opinione  magis  **  comnriunc, 

7 Primo  ampliaivr.-ct  talisprobanocnormistlxlionis 
procedat  ia  ccclcfiaiqua:  vtrcftituatur  debet  illa  pro- 
barent fancitu  cft m e. i .de  in  intcgr.rcft.5c  ibi  Abb. 
in  fecundo  notab.vbi  ait, 9 vt  ccclcfia  rcftituatur,in- 

8 4cr  aiia  requiritur,  f 9 iit  laTa,  & Ixfio  fit  enormis  > 5c 
qide  f,'iIiisfioncmanifeftc.apparcat,non  (ptalisla.*» 
lio  debeat  cfl'e  notoria,  Icd  requirit  9 Iit  manifcfta, 
id  cft. 9 per  reftes.,.vei  alia  legitima  documenta  ,pbc 
tur,rcquiritur«tiam,9l9fioproucniatcxilio  adui& 
comradu^aduerfusquem  ccclcfia  petit  reftiiui,3c  9 
fitiatra  tempns  reftitutionis  petendx,  fcilicct  intra 
quadriennium  a tpc  lzfionis,pcrc.i.dcrcftit.  lib.6.9 

p tn vltiraurcc}uifKumlimitattincaru,in  quoadcllct 
aliqua  legitima  caufa,  pp  q ecdefia  5t  vitra  qiiadti6 
niu  deberet  audiri , vr  <}ura  Ixfio  fuerit  cnorinilfima, 
pcrglo.llng.ind.ca.i.in  fi.  vel  fi  vixerit  Przlatus»qui 
male  alicnauixrquo  calunon  currit  t^s  quadriennii, 
& hac  Abb.opinioncm  fequutus  cfbSoc  iun.  in  coi'. 
84.nu.  4f.  verf.  funr  et  qui.  vol.z.  vbi  ctjain  quznam 

locnormis  tefio  dic.atur  fex  opinione  Dodorum  cir  , 
ea  hoc  varicxaicntium,varicquoq  recitat, & ftatuit. 
i(Liudicisarbitriorclinqui,vircilicctdcbcatatbitrari 
circa  Ixlionein  ex  vno  de  illis  modis,  quoS  Varios  po 
nunt  Dodorc.s,non  autc,vt  libi  vidcbitari&  indiftin- 
£te  ex  ipfius  atbittio:  idem  placuit  Mcnoch.  de  arbi. 
jud.caufcaf.74«nu.'4.li.2.ccnt.2.  licet  contrarium  te- 
nuerit Dcc.io  conf  j|9.tol.vlt.  & Rcbuf.in  d-trad.de 
icft.atr.  I .gl.2.nu.  1 1 .per  1. 1.  fF.de  iur.delib.&c.  ftatu- 
tum.§.inlupcr,dcrclcrip.in  6.  ' 'irr'  - 

II  Sccudb amplia,  vtio  ftamtot&  in  materia  poena 
li,&  odiola:quciticrcunqi  fit  mentio  dclxfionc,  fem 
per  veniat  aiormis:  na  modica  in  illis  non  vr  clTe  in 
confideratione : ica  ait  Dcc.in  c.maiorib.  de  prxben. 
nu.j.ad  hoc  facit  quod  voluit  Bal.in  l.vlnC-dcxdii. 
«did.  vbi  tener,  9 ftatutum.  loquens  de  vulnere  non 
habeat  Jocum  in  vulnurculo,  & ibiBaldfin  autb.led 
iamncccfl'e,ingl.mag.Cdcdona.antcnupr.hucetia 
pertinet, 9 volmt  Alc-inc6l.104.cir.fi.  vol.i.inquo 
,pbaty,9  Itatutum  loquensde  falfificate  moneta,  no 
comprehendat  vilem  monetam, & minimam. 
LiiniuiAatn  IccuntU  axnpliauottcm^.vtnon  pto^: 


izccdar,qn  f poena  deberet  committi  in  euetuiifti  etth 
ditionis:  nam  tunc  c6fideratur,quod minimumXl: 
quia  conditio  eft  indiuidua^;  ita  Dee  in  d.e.maiorib. 
nu-4.&  s.idem  voluit  Ang.inconft68. in  2.  dub. 

‘Cit  quod  tradidere  Bal.in  rub.C.dc  conrrahcn.emp^ 
q.  10.&  glo.in  l.rcsbona  fidc,fFeo.tit.  Specu.in  tir.dt 
emphytcull.  §.nuncaliqua.  verf.j.  Bart.&  Dodo.ih 
•Auth.quircm.C.dcfacrofeccl.  'i 

Limita  modo  fecundi  ampliationi  principalem» 
ijvjtnon  habear  locum, tqn  res  per  fc  cft  minima,* 
nullam  connexiratem,  vel  mixtura  habet  eu  maioii 
fumma,nec  perreftirutionc  i modico  illo  dlnoclT^ 
recedendum  a contradu  maiori  fummz,  tunc  enim 
daturrcftinitioirprominimojtcftc  Hip.Rim.ini.  1. 

li  quis  apud,  ff.  9 quifq  itiris,  6c  pofteum  D.  CxC.  ‘ 
Conrard.nunc  Rcucr.EpsSugonen.in  rcpct.l.vnic^ 
G.fi  de  momcnta.poftcUio.limi.S.verf.  ratione  refti- 
tutionis in  inregr.nu'.  2<;.  hoc  crilobfcruaucre  Andi 
Stc.&  Alberi.de  Rofa-inLSeio.fFdein  integ.  ixftitu. 
Dcc.in  d.c.maiorib.nu.  i:vbi  d.l.Scio.in  hoc  limitat» 

& illam  dcclarado  intelligir  procedere , ide  voluere 
Ang.in  1.  i.ft.co.nu.6.  lo.Annib.  in  l.poft  connadia 
nu.88.fr.de don.Clau.deScif.ini.x.nunciario.nu.62.': . 
ff.de  nou.  opc.nun. . . 

Primo  przcipuoloco  limitat  fecUndumrequifitu 

1 4 tunc  no  procedere , t qn  a I lega  tur  Ixfio  in  c£krad(A 
vel  aliter  extra  iudicium.nl  tunc  ante^  dccurfeftiru- 
tio debet  probari  ]cfio,recusin  iudicialibus,vcqnqs 
vult  rcftitui  aducrlus  probationes  omiflas  intemri* 
no,tunc  enim  non  eft  ncccflc  probare,  nec  probatio 
nes  habere,  quxpoftuntiusfuum  ftabilire,  necalit^ 
Ixfioncm.fcd  fatis  eft  eam  allegare, vtrefponfuYn  cft 

'.  ab  Ant.de  But.in  conf  6;,.cui  acccdjr  Abb.in  e.  audi 

tis, in  S. not.de  refti.in  ihreg.&  iit'c.lufcitata,nu.2.co. 

tit. idcm  ccofent  Hcric.Boic.in  c.corl.eod  tit.Ci^pcl. 
Tfiolo.q.T89  Rcbuf.in  d4it.dcreftit;art.i.glo.  j.nu;T 
i8.1.minorviginriquinq;annis.ff.dcmino.& 

fernari  teftatdi  Spcc.in  tir.dcTcft.in  intcg.§.  t .vcrQl- 
lud  prxmittcdum  non  cft,  vbi  tcnet>9  ex  Ibla  {Mfris» 
vel  fui  procuratoris  allegatione , 9 omilTx  fint  pro- 
, bationcs.icftmjatur  minor.  & i‘dcnvfc'ntit  ide  Spe.  in 
d §.  I .in  prin.illius  §.  Anr.de  But.in  d.c.  auditis, in  pe. 
coi. Arer.inconf66.col.pcn.dcind.$.llminorxol.  i 
fi.vbi  iaf.  col.pcn.  v . 

15  AcomrariatfterirfiuaBar.ini.  nam  dcpoftea.S.  £ 
-fi  minor.col.vlt.de  iureiu.  vbi  tenet  illu  non  clTc  relti 
tuendum , ni  fi  d^cat  de  probatione,  ^ a ITcrit  omi  (IC^  ' 
fc,&  detali,  pctq  iusipfius  minoris  fundetur , ciden^ 
Barto.fnixfc  fublcripfit  Arig.d.§.li  minor,  col.vlt.in 
verf.in  glo  in  vcrf.captus,vbi  et  Sal.  coi.  i . verf  & ex  ; 
ifta  gl.colligitur,ibi.  Rom.in  pen.col.  vbi  St  Bard.in 
coi. vlt^vcrl.  extra  not.  & ibidem  Alex.  & laf.qui  di-  “ 

* cum  hanc  clfc  communem  * Dodotum  opmion^ 
idcmconfirmatierc  Aib.inLininor  x^.annisfiomif  e 
fam,ff.  de  minor.  Imo.inc.  auditis, in  i.not.in 
it\fi.Bcro.dcc-79-nu-6.  vbi  teftatur  Bar.opinionS  efii.-  i 
•*  vcrioic,&  coioremf  * q fcquitur  Pau.dcCaft.ifl 
i96icol.2.per  tcx.in  I.  minonb.C.dc  in  integ.fcftft;* ' t 
in  1.  verum, S.fcicndum,&  f.itS  nonrcftituatuFffJdc 
minor. idem  voluit  Com.  conf.iSt.Vol.i.&dec.Ca- 
pcljTholo;q-54^6cq.59.infi.vcrf.aducrtC.  •'  f* 

16  • Cociliabis  hasopiniones  f eo  md , quo  ftcit  Ale. 
ind.l.n5&  poftca.§.fi  minor,  coi. vlt. licet loquafSn 
the|Aatcanoftrodilpari,prior  opinio  vera  lit,qn  mi 
qor  afficeretur  damno  re  ipla,n«li  rcftitucrerftr,&  fic 
generaliter,  vbi  tradaret  de  d.-unnoeuitando  mfyioc 
eo  ipforcftituitur,pofteripr autem  opinio,  qn  nttrifc  ' - 

■ qucrcturdanum  ncccffario  re  ipla  ,quo  cafb  minor» 
nifi  probet  laltcprxlumpriue , vt  infra  dicemus,  non 
rcftituitur,quam  diftindioncm  vf  fequi  laf.ibidem 
dum  fc  remittit  ad  Alex,  in  d.if.li  minor  in  i.col.act 
idem  rcfpondicnonnuiiis  in  locis  Ruin.in  conf  1 3 f;  ■ 
col.z.^  icq.vol.x.couf  88,coLx,volv4.coaf59.CQKjt 

yol. 
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Ds  probationib.  ' : 

«'dia.eod.  jc  in  conii.9y-colum.i.  & feq.  & colum,  fi. 
volum.5.k 

. SccQdoprxcipue  limitabis fccundii  rcquintum^vt 
i7locum  fibi  non  vcndiccrf  incaltifinquofmnorno 
ap^pcllauit  > vd  non  cd  profcqutKus  appellationem  •' 
aain  tunc  coip/b  nnnot  dicitur  Iclustcx  quo  non  ap 
f>diaait,nec  opus efi alia  probatione  la;Gonis>  fed  (a> 
quamlafusdcbcrreftitui.ita  voluit  Ange.  inLti.col. 
vtrJC.inquibiC3u.zn  inrcgr.Kft.n6dt  nccct  vbi  Bar. 
libi  contrariuscol.vlt.&  Paul.de  Caftr.  in.d.l.nain  3c 

foftea.§.  fi  minor.  & iftam  opinionem  Icnltr  glo.  in 
fi  mittor  viginriquinqueannisfiliofamjltas.  i.  i.  in 
vcrb.iurcddidcratvftidcminor.  . ■ 

it  In  contrariam  dcfccndirf  fnTam  Baw.  in  mi- 
nor. vcrfiquau^oquomodo  vbi  voluirminotQ  quino 
appcilauit  nondiciJatftim  eoipfo^nonaptpcliauin 
nili  docearie  habcreaiJaquid , propter  quOd  in  canla' 
yp^wlkidonisdeboatt^incc^vbi  etiam  Ang.coLvir. 
dcSal.col.i  & Rom.col.vlr.&  Accr.inpoftremiRvcr 
bis.dtzmfcrfiicifadno.pcr  Bar.  ‘ibi.  ideni  len(»’Alc. 
dcpnetiimp.in  (vacg.lD  42.ptclbnipt;hOdcloi9  vopro 
bauctoGf.t  r.i  aedili  r9x0hpen.de  viriuol.  1 ;.Bel  tam  e. 
dccif.jS.Alcx.in  apoftil.ad  Bar.inf.eo»ru.'5».in‘pupil- 
lixCdcconfcfiis  idcAhex.  inc6C4<M:ol.vlr.5rvol.«. 
Coid.  Pap.  decif.  14!.  Rot.  dcuilsy.in  n66»f.Bal.in  I. 
ViMn'it.C.tn  quib.cao(lininccg.rcft.n6cft  nccel.Pau. 
dcCaftr.incox)(l).col.2:vol<a.&  inco£i^6v<colv  i.in 
fi.vol.co.  AbthiHc6f.77.vol.zcoh?.  AKr.in  I-air  Pr? 
•6r.5.1i  minor.ftdciuttJor.Aicx.c6ll.f  it.nii  4 vol.5. 
Pau.de  Caftr.conf.  i<.6.nii.dol.z.  vbi  titquir, quod  qn 
minor  petit  fcfeftitoiadpcriusomiflam  appiUatio- 
nctcnerurptiob.ircliftorrf ,dc  q>  norflutficir  ad  eam 
prob.inda,quod  rem  pus  appcll -indi  tranliuerif)  & 
BQnappcUatm^ia-pote^cifdquodiua^non  intere- 
rat appdlarevC]uiafouottariniu(tamcaulain,dc  id  em- 
4tiam  coniuitm  m cotyf^)xb.vol.idcm  c.rian*  crttiil- 
iticDot;.inxonC4Ydtrvitt.^9bialiosallcgit)&diC4rira 
quotidie  femari  in  vfi  forenti>  vc  non  derurreftirurio 
minori.nifi  de  laefiotie  probctur.idciu  dccilltm  eft  in 
decifThol.24y.vbi  Aufrtr-Aupcd.rcftaturdc  magis 
;**  **connnuni,&  PjuldcCaftr.ind.l.vlr.nu.5.  dicit  in 
curia  Romana  fc  vidil^e^impliciterlcr^arl,quod  di- 
xtrBuzt.ind.Sr.fi  minor. 

ip  Sed  tolles  hocpafto  hasTcribentifif  lites.n.im  aut 
minonqui  habuit conrra  le  Icnrcntiam  crataiftori  & 
non  appellauir,  5c  runc  fi  vulfreftinh  ad  appcH.indu 
hahcroftcndcrciquod  foucatcaulam  ruftam>  & lic, 
cp  cius  intereat  appellar««  aurcrarreiis,  <5c  tunefatis 
jperdidit  quo:l  cft  condemna  rus , & fiiTa  irafiuir  intC 
ludicatain,  & propter  hoc  folii  debet  rcfiitui  ad. ip- 
polhindum  hoc  modo  diftinguit  Fulgo,  in  d.S.li  lui- 
ror.&  in  d i.vIr.Can  quib.cauf  in  iiKCgr.rcft.  no  cft 
rccef  idcm9ijatfirmaucrc.Alcx.in  d.conf.i  I S'.in  fi. 
vol.^.Iac.dcii  Gcorg.ind.l.vlr.infi.Rui.conl.dS  nu. 
a6.vcrrqu5uis.voI.  i.&  hanc  ips5  verrtatg  efl'c inquit 
Gaft.ind.l.vlt.qucmfcquirur  Anch.in  q.4-.par.i. 
Tenio  vclim  limites  lecundu  rcqiiifitum,vtcii.i  fi 
10  deberer  probatiotixfionislequi.furtkitfn, fi  de  tali 
izfionc  conftet  iudtci  per  prxlumptionf  ,lcu  per  prg 
lumptiiiam  probationcmjita  air  Aret,  in  conll66.nu. 
X.vbi  ait  hac  criam  fuifle  nicntC  Bar.  in  d.*hfi  minor, 
dum  concludit, quod  fufticit, fi  oftendaturiudicipre- 
. ftimpriuc,  quod  minor  pofler  probare  idem  voluit 
Anch.in  d.q.  41 . nii.  7.  vbi  aircrit  Ic  ita  fspius  vidillc 
* feruari  ic  hanc  opinionem  dicit  • comnuincin . 

21  Subdeclara  tamen  iftud  procedere,  fqu5do  minor 
cflctaftor.quocafuprzfumptiua  faltS,pbatiovidcc 
ncccflariarfccns  fi  eflet  rcus,&  fiiiflet  coadcinnacus : 
Ili  rmic  non  cft^us  aliqua  probatione, quia  c6  ipfo, 
non  appellauit,  df  Iclbs.ita  docuir  AiYCh.ln  loco 
lupra  citatavbi  inquir  ita  dodirina  Bar.in  d.l.  vir.  C. 
io  qb.cau,in  intcgr:reft  n6  eft  ncccf  elTc^ntclligcdai 
ctjiopituoni  cducoitdiA.f  ulg.^  aUcclamin)  dequa 
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fupra  in  fupetibri  rec6Qihaqonp,,’&:  hanc  laf in  d.§  fi 
minor.nu.17.in  fi  dicita^quam  & lufttntabiicin. 

Quart6>limtfaturlbcundnoitrequifiiu,vr  n6cbri-  . 
ncatlcjiuodocQcinusi  in  criniioalibus,  in  quibitf  mi- 
nor vcnic£cftftaoadt)s.a(^cr(u»confi:llionem  abfq; 
alia.fsobasiocte.,  quia  eoiipfo<dicirur  laduSiUa  Voluit 
Aicx.irui  J<  miooriquaoi  opinionem  approbaucre 
et  la  U2  Atl@ci.  i n J .cenQ  .-ftde  cciei  1 la  jlio  pu  pi . M arf. 
iniing<449.Gr2m.in  confici  uif  id.cbl.  1 .5:  inc6r.6o. 
cohskJc  iji:  conf  5 p-col  Aicxfin  conf  i t $ .«ol . t .i  11 
ftruvol.rJdippol jn  I.  ii^iiqriis  vhro.ft.dc  cpicll.laf 
inconf.tH8:OQh'2.vol.z.'&  ind.  S.(i  minor,  coi.  a.  ui 

' princ.JcidcmAlcx,m  conf  i ty.vol.s. fentitidS  Bvil, 
ioftonfijo.vtolum.i.  atque  <iom.e.xiu;clicj[neoul« 
xpa.  coLa:ycd.4.  t.  -J,'h  1.531010'  <1)7 

23  • Id  liinit«amcnnon.clK.veturttMitlttrocibus,tiq 

’ : quibus  minoruon  admithtur-adrfihiocanda  uuscoj 

Ieinoii£,tcftcMarfuLhdcmiaOK.hu‘.37iff.dcqofft.,  r 
qUodiniecuni  docuir  Bait.inJ.aUxiltUm.in  vepoptr  , 
ex  hac  giolIldUiit  minor.de  ibi  cnain  tradit, qux  dica*  .t 
tmr delicta atflocia.  ::r 

24  «:>(l^nta  generaliter  limitabistinotnnibuscafibJa 

quib.minor  przfuraitur IzfosK  ipfa f qutftrcfcjT , dc 
prafcquendoluaicar  Rebuf.d.traddcKft.art.  i.^d. 
j.  vbi  late,  dtdiftmtte  per  cum . ‘ . 

iTcrtiuiu  requilitum , quod  minordcbcf  ,pbare  ad 

25  hoc,vtrcrti(uatur,cllquod  adueiikxij  dolo,luaue  fa- 
cilitate fiiit  bircoiiuutus,iuxta  1.  vcrum.il.  fciendu.  dc 
ibi  gla  in  verf  ^ibcnrur.cum  §.fcq.dc  in  l.non  omnia 
ft.de  mtnor.dtibi  Bac.n.z.ex  l.vlt.C.dcrefti,  in  inreg. 
dc  ibi  Bar.in  fi.de  ind*  §.fi  minor,  vbi  tcccrilcribcccs 
Saldn  lille  i quOtS.qui  rcpudiatiitlfiu.}.  ff.  ad  Freb. 
vtfcnptum  reliquere  AnaiCOUf4Sinu.2.Soc.c6f  77.  • 
in  q.?.iib.2.Mand.dczta.mino.q.4.  qui  allegar.  Cur. 
iun.in  CQnf.6.nu.,_2.  verf  praqnillisnonobftantib.tc- 

* ftantcd\r*c6iCiph. ionf.tlnuii n.Itb. i. Alciat.in 

tradl.pra:fumpr.rcg.2.pr9fijmpt.42.  Crauc.conf  178. 
nu.8.Dcc.coiUl^i!4.  Alcndcthcbhfifcanu-i 89.  Re- 
buff.ind.rradt.de  reftu.art.i.glo.;.nu.zd.vbi  rationd 
adducit  huius  didli, quia  fcilicct:non  vidc.aturcircu- 
Icriptus  minpCf  qui  iucq  fit  vdus  commum  in  1.  vlt.C 
dcintcgr.K‘ft‘.  - ' - 

26  Contrarium, t quod  imo  non  opus  fit  minori  hoc 
probare, tenuit  Barb.conf  ip.col.  i.in  4.vol.qucm  re- 
fert Rcbuf  in.d.glo.3xldrcil.au.27. 

Priori  adhcrcndocomuui  opinioni  inferturex  ea, 

zyquod  no (utHciat t iii  libello  rcfttturionis  n-arrare  fc 
minorem  efle  lzfum,fed  vlterius.dcbct  adi;ci,  q4  fifi 
facti  irate, vcl  dolo  aduerfarij  id  cucnit,aiias  no  coo-^ 
ciuckraHbcllus,placuicBar.dc  Bal.Id.l.vlr.eidd  Bai  . 
ind.S.lcicndu.dcincconftit.  dercft.inimcg.dt  Rui. 
conf  i ip  nu.K.vol.$.  vbi  alios  allegat. 

2$  ContrahanciriarionCtfcafirikpcc.intii.dcrcft.in  ^ 
inreg  S^quaLiter  vcrffed  nuqukL  dt  Sali.in d-|. vlt.yp^ , 
IcnccseiTeadmittcndu  libeliumabrqi-cxptcifipuc  do 
li  aducrhirij-aiirfaciliratis  mmoris,inodu  ex  ,pbatio- 

* nibtlspoftea'Confterdrjeis,dcibi-Alcx^dt.diat  com: 
munem  opinione  inra.iii  d.oc6alli.den:ft.in  integ. 
atque  Rebuf.in  d. tit.de  rcrt.art.t.gio..?jttr.  27. 

29  Quod  dilfidium  tibcTnla  Caftfiin  d.l.  vU. tolles,  fi 
dixerishanc  communem  vlrimaopinionem  ,pccde- 
tc,qunndondfuiroppofitum  dcincpritudinciibcili. 

« Priorem  autemquandofuiroppofitum, quamde  , 
clarationcm  (equitur  Ruin.d.conl.i  19.nu.i4. 

So  'Declaraquoadior.i  conciufioncm.tqi  fiminoc  • 
nfinefiet  kfus  dolo  a duerlari j,  vd  liii  Acilitate, adhuc 
illicitmpcicrerreftiturioin  imcgrufalteexclaulula 
generali, fi  qua  mihi  iufta  cauia  videbitur-:  ita  coful- 
utrCpm.m'Cpnfi84.vol.7;&icanor.dgl.Bar.&  Do 
do.in  I.z.C.dc  iur.cmph.quorum  fcntciif  adhxicnt 
Dy.ip  reg.c6quisdc  rcg.idr.in  <S.Spec.jn  ti.de  loca. 
nunc.aliqua  >lnc.&  Abb.in  fi  vigillti.de  picrip.BarN 
in  l.At$fio.|.vii.B.dcdoQa.ipfc,dc  ,dog.iu  L 1 ,« .quod 

autem. 


lofepRi  Mafcardi 
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aiuem.ff  dc  lri.aau<iaepriua.  & glo.in  l;t.in  priruC. 
do  pn/r.potcftat. 

31  L-niita  iftud  tunc  veram  cffc,t  qnaliqua  iufta  cau 
^ fa  aUcgata,&  probata/uit  per  minore ; itaaitMcno. 
ih  conf>  ioo.nu.?07.& fic  fupradido»D>6d.  inteilige 
dos  efle  atHrmat » (icuti  declarant  omnes  exilio  texr. 
in  1 . > .ff.  e^x  quibus  cauC  maior.in  fi.  & Sociun;eonf. 
yir.nu.aoific  coni.  11 8.  nu.147.lib.!.  Parif.c61iioojnu. 
74.1ib.'i.Alc.rcfpon.ioS!  nu.6.&  Alb.  conCa^iCoi.!. 
31  Secundodechjra.fquoad  toram  conclufione»  vt 
non  lulHcjat  minorem  probare  Ic  minorglaefum  dot 
loaducrfarij,  velfuifaaljiatc,ad  hoc,  vtrcftituarar, 
fcd  oporter , q»  ^bcr  fe  adhuc  cflcinfta  quadriennia 
concefliim  adrcftitutionerp  petendam , dcquoini. 
vltCdc  tcp.in  integ.rcfti.pet.ita  dixexe  Ant-  dc  Buti 
in  a.c.confti'.dc  rcfti.in  imcg.&  Abb.  in  aiinu.  j.eo. 
tit.cx  l.nam  & poftea,J>.li  minor.tf.de  iurciur.  ‘-d..!}! 
3 j Contra  hoc  f ftat  ^cois  feribentiuno  Ibntcntia  ira 
* d.§  fi  minor.  & ind.l.nam  St  pottea,  vbi  iar.nu.d.dc 
tt  ‘communi  tcftarar.Corn.conf.i;i.col.i;Ii.4-  & hu- 
ius communis  opinionis  adducit  rationem  laf  in  lo- 
co citato,  videlicet , quia  nemo  debet  illud  allegare, 
quod  ab  .iducrfacio  timet  opponi.  • 1 

34  HaslicescomponittRcbuf.luprd  locociuionu. 
j^.hocpadio.vt  Icilicct  opin.  But.  procedat,  cA  pars 
oppofuit  minorem  non  ellc  infra  tempora  reltitutio 
ni$,quo  calu  bencrenetur  minor  quadrienniu  adhuc 
durare  proba  rcifecus  fi  non  fuerit  oppofitum. 

Tcrtiodcclara  quoad  principale  conci,  vt  minor 

35  rcftituat.f  nedu  fi  eft  la;fus,quia  pafl'usdamnu,f;d  ct 
fi  Isfiis  fit  in  non  afiumendo  lucrum,  vt  I.ait  Prstor. 
^.vlt.l.Sc  fi  fine,§.qu®f»tu,  fi  de  minor,  fic  rcfpondit 
Cor.in  d. corti.  i44.col.z.vcrl.  confiat  enim. 
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Quibus  io  cafibus  prarfumenda  fit  minori* 
tasjvel  non  pr*fumenda,(5c  quopadlo  ca 
dem  fte  probanda.  j 

SVMMARIVM, 


1 f^inoritatu  gratiamuUatpintroduSa,]  ' i. 

2 Minor itattm  in  dubio  nd  ftattm  rtfen-i.  • ’ : 

3 Minor  vtrbH  varu  in  ture  folmMeipit& nu^s.6.(T  7.' 

8 Minoritate  non pfumi,fed  efe  probandam.  Et  cur.nu.^. 
JO  ^inoritat  prafumttur,  quamh  ad  oBum  eondttionali- 

ter  requireretur /labilitas  atatii.  ■> 

j I Mmoritas prafumttur  ad  euitandu  aJuriut  praiuditiS. 
IX  MnoritatpraJumiJaeLeuitandum  aJieriuspraiudtemm 

s iuntjcum  illud  dire&o praiudieat  , ir  direBb  tendit  in 
'ttlicuiut  ineommodum^cutji  tntidenter»- 
J3  i^inoritainonprafumtiyt&agiturdtpraiudkto  aUtu^ 
ius  incideater,vt  oBus  valeat  ^nodh  aSm  tU  debita  for 
mafafiutreptriatur.  " . u 

I A inoris ataiitprobationemefrdiffietUimam.  .>  < 

1 5 MinoritJtem  probari  pereuidentiam  reinernpt  aiptBu* 

1 6 <S7elinortta(em  probari  per  tnjirumentapubUca.  -,i 

1 7 Mtnoritatem  probari per  injrumeta  j^ca,  etiam  fi  mi 

noriurqjfetfemaiortm:  ■ ' 

J8  dMrnoritatem  probari  per  infirumentapt^Uta  ^ etiam  fi  k 
• probetur  per  Otjirumlntummatrmony  yiX  dotupto 
; matrimonio  contrahendo.  Quod  de{lara,vtnu.  19* 

<20  Minoritdiem per  natalet probari.  y ^ 

XI  Minoritatem pernataltt  ptobariquoad  prajun^tiptiit- 

/ fton  quoad plenamprobatiotrem.  . . u. 

XX  ^Minoritatem  probari  per  curati Jn  quo  baptiza 

torum  nomina  ab  eo  confirtbuntur.  < • 

X3  MinorHattm  probnuftrUbrmpatrit , iniuopropridk 

/ 


^ manu fcripfit  dietOf  mnfm,^tPaatmuatdUtfi!ffi^ 
Contrarium,  nu.i4.  . 

■ iqtMinotitaitm  probari  ptrlibrumpatrirfimipltuetatttS. 

Contrarium,  nu.t6.  ' ^ 

zytMinoritatemprobariperlibrumpatriteiufdemiuramg 
toaecedente.  >' 

x8  Minoritatem  non  frobari  perlibrumpatriiStigant^ 

\ inter  fe  patre  filio.  ' • t ' ' 

ap  Minoritatem  probartperpronuneiattoium  ittdieis,fupeT 
. ea  latam.  1 • . . ‘ « • 'Jil 

qo.  Minorem  quem  fuiffe  tempore  fententia  d tudice  lata  pro 
i batur per pronunciationem  iudscisfecus pofi  id  tepia . • 
qi  Mirtoritati  probata  per  iudicitpronunciationem  poJfecS 
utrarium  probari. 

q X tSMmoritatem probari per  aliquem  oBum  inferentem  nei 
notitatem^ex  eo, quod  minoribus  tantum  conueniat^-[t 
3 j Minoritate pfumi  ex  curatore  alicut  tanq  minori  decreta 
iH-Maioritas  probatur  ex  eo  ,qubd  quis  fuerit  datus  tutar, 
velcurator  atsasi.  ' 

3  j ,!Minoritate  probari  ex  datione  curatoris , quo  ai  tum, 
t^-.oumqsiocoutraxitvtminoriif  qui  approbauit  atrato 
rem^eieolitigamtfecus qssosidalios/sififemipiem.  •. 
Contraru*m,rsu.36.  r ■ • ; . 

qy  Minoritattmprobari  ex.datiotuieuratorit  generalis  tUM. 
quoadalios.  .1  • '1  j • 

3 8 Minorstas  reprobatur  ex  datioh*  curatoris, quoad  sdioti 

quando  sdiqud  alia  coTsieBurtyVerifimiUa^iXindicuh 

per  qua  maior  atasprohatur,eoHcumrvst. 

3^  iMinoritatem  probari  excuratoris  ditione  jcum  cat^m 
cognitionesetiam  qsto  ad  alios.  i> 

40  tnoritatem  probari  ex  eorporis  aJ^Bu.  i 

4 X Minoritas  ex  ^Bune  ebrpwis  ^bttur , iudicis  arbitrh 

relinquitur.  - 1 

Minoritas  ex  afspeBstne  corporis  probetur  iudseis  arhia 
triortlinquiycumfumus  indubio, fecus  inclaris.  ’ 

4  3 Minoritate jsbars  ex  o/peBu  torporispfs^tiue,nS  pleni 

44  Sentetia  lata fuper  mtnor state  tx  probatione  ojpeBus fettr 

per  pote ft  retraBars fttperssestientibus  aij/s  psrobationib. 

4 5 CMinorstatem  probari  per  confffsorsem partis. 

45  ^Minoritatem  probari  per  tefiu.. 

47  Minoritatem  probari per  parites, fitrdplmt  tn,  vtnuu^8.*~ 
apiMsnor/tatemprobariptr nutricem.  ‘ j 

5 o Minoritatem probari  per  confanguineos,vicirsos,  eompa. 

trem,^eumquibaptigauit. 

5 1 Minoritatem  probari  per  lejles  receptos  lite  non  corsteJlsstA 
adeeternamresmesnoriam.  "x 

5  2 Minoritatem  probari  per  tejlts,qus  alsas  non  admitteSm-. 

tur,quo  ad  excipieisdum,non  quo  ad  agendum.  • 

^q  ^Minoritatem  probaritejisbus  deponentibus  de  veritate, 
non  de  aJpeBu.  • ' 

5 4 Tejlis fuper  a fate  deponens  de  oJpeBu  pltru  probat, qn  sn 
ter  atatem,quam  ojpeBus  indic iUam  de  qua  qua- 
ritur  tantus  e ii  exceffus.vt  id, quod  quaritur  cognofei 
pojjit  tx  aipeBu  fecundum  communem  hominum ptri- 
tianrftcusfi  modicus  ejfet. 

j 5 Tejiis  fuper  atate  deponens  de  ojpeBuprobat , etiam fi ne- 
feiret  quis  Jit  aipeBus  tanti  temporis. 

5 6 Teftss  fuper  atate  deposuns  tx  a^Bu  probat,  modb  red-  :* : 
dat  rationem  concludentem  diBifui  etiam  non  interro  \ 
gatus,  alias ficus. 

J 7 Te  fies  deponentes  fuper  minoritate  deponere  debent  de  ter 
mino, a quo  incipit  atas,f^  de fine, ad  quem  definit. 

5 8 ^Aetatis  defiriitio. 

50  Terminus,  a qtso  incipit  minoratas  quisjitxfjqudmfit^ 
diffieilis  ad  probandum,  tT  nu.6o. 

6 1 Teftes  deponentes  fuper  minoritate,  quot  rationes  reddere 
debent.  • 


6x  Minoritate rn probari pofit  vno  tx  i/s  ntodis  a sure  tradi* 
tis,efiafi alius probandi  modus  afiatutoejiet  induBsts, 
qui  non  cpfttinerttur  in  instent  is  diure  communi. 

63  Minor  excluditur  d probatione  minoris  atatis,iir  d refii- ' 
tutianein  inffgrum propter  iOam per  iuramentu  ajftr* 
..  tiuummaioiiiatUM^oprqfiitum,  - , . ' 


r)e  probattonib.  Conci.  MLXITL  22,? 


■JJIuf  antpiia, limita,  inttUigt,iy  diclAra,  vtntc.6^7t.'j%: 
-7'-7<^77.7S79-80.tfr«2. 

i^MitroftxrluJitw a probatione minorii  atatii  ptriura- 
mentum  ajftttiuum  maiOTeatn,ttta>nJUrtteJtatutoiol 
Urttt  virii-  iuramtnti,  tX  dij^ontnte  non  vaUu  contra- 
{Ium  minoris  abfque  certa JolSnftate,tttamJt  iryojuif- 
feiiur amentum  appojitum. 

JdlimttaJublimita,;^  4*clara,vt  nu.66.6%.ij’70> 

totidem  modis  dicitur,  quot 
1 1 1 1 Lct>  (upradidu  cft  maioritaifdi- 

<i.Suntenim  cx  coram  gcncrc,quz  inter  fc  confautt 
tur,&  minor  dicitur  maiore  minor,  vnde  probatio  ii 
liuscjc  ijldcm  Jc  fontibus dcrcendir,cxquibusorituc 
diaioritasidc  qua  fupra  luo  loco  diximus. 

j • Maiohtasergo,t  gratia  cuius  mulra  in  iureinrcrdi 
da  (iintivt  dicit  tcx.in  l.curabit.C.de  ad.cmpt.&  tra 
ditRcbufquipriuilcuahulusxtatis  congerit  fiipct 
cooft  rcg.Fran.trac.acrcll.art.a.gl.4.in  dubio  ad  ^ta 

a tStrcfcrt,(icutmaioritas,vtc.rulceptu,dercicr.rn  6. 
ilc  Bal.quc  fequif  A nch  in  rcp.c.  i de  conft.pro  quo 
facit  tcx.in  1.  t.in  prin.  C.dc  imponen.  lucra.dcici  ip. 

illu  tcx.ad  hocextollit  And.Sicu.inrep  1-  tfi 
«Cuti(limi,C-delidcic.ad  icxt.  in  c.is  q.  m ver.  maio* 
xirepultura.dcfepul.in6.de  inc.lcxdi  in  vcil-maio 
l^n^tu-dilta.vrdc  lenfereFcl.Irub.de  maio.d;  obe. 
BU.tx.Anch.inc6r.a7.col.x.verl'pollqigit  Baiba  m 
tlA.1  ).col.9.verf.pra:tcrca  adduco,  p.u.  >.c6l.  i ».  cui. 
2.par.x.cof  144'crf  vnde  folcnis  docfor,  col.a.par.t. 
Hocaut  modo  accepta  minorirate  imnomm  non 

3 itnomododr:  na  dc  infanst  minor  .ippdiat  vlq;ad 
teprimu  annu,dc  quo  in  l.quiq;  tf.  dc  in  lus  voc.in.5c 
in  i.li  infanti.&  ibi  Bar.dcBal.dt  lafC.dciur.dcIib  1, 
it  infanti, iuda  gl.ff.de  adpprio-dc  ibi  Corafvtadcr- 
licrc  Soc.in  i.i.jl.adiprlcitnur,tf  de  acq.pof- Alc.  in  1. 
fiDcri.if.de  vcrb.iig.cu  adhuc.atq;  Mcno.de  arbi.iud. 
lib.2.cdcl.i.nu.9.&  de  hoc  lo':]uic  tir.de  infantexpo. 

4 • Pupill^quoq^idcif.minortquatuordecimannis, 
qui  nuorc  indigct.ininor  nuncupatur,  vt  patetex  to* 
lorir.ff^dc  lndi.de  tuto.ad  idem  etiam  extarcontex. 
in  c.in  pnrlenria,dt  ibi  gl.de  Docl  de  probat. 

5 Podremo  df  imnoi,  i qui  ad  viginti  quinq;  annos 
nondd  peraenir,intr.iqxraicmfi  agile  adhuc,  dt  in- 
Arrhum  cit  coulilmm,  & multis  captionibus  expod* 
tum.’idcoqiicciiratoru  aitxiliorcguiminiuxta  i.  i.tf. 
dem  nor.cxdktjs  oiuiturillctic.de  indit.de curat. 

6 llliidampli.ibis  qidiccbamusfminortdici  eam, 
qut  nodi- n.idused vif.tntiqiimq  annos, piocedcre 
Cr  (i  momentum  tpisim  JcclTer  ad  perfieiendu  aniiu 
Vigcfimumquiimim  pertex.  apertum  id  i.  dcmqiie, 
S.dcminor.&  ibi  Bar  tVde  niinor.quod  etiam  proba 
fur  ex  c.rcicndnin.dc  itidic.lib.6..x  c.ad  noilram , de 
tcg.att^ecxgi.inc.  i.dc  zta.de  qual.in  $. 

7 Limita  hanc  ampliatione  t veram  cOe  in  odioHs, 
fecus  in  fauorabilibii5,prout  ilia  limitat gi  ind.^.mi 
norc.invcrl.niomcntu.dt  regulariter  ita  c6cludit,q> 
vbi  agitdcfauore  ampliido  dies  coepta  habeacpro 
c6pleta,vi leniit  gl.in^.cade  lege,  d;  tbi  Dod.inlbr. 
quib.cx  cauf.inanuinir.lic.vel  non.gl.de  Dod.in  cie. 
gencralc,dc zrar.de  qu.ilit.atq;dni  Rot.indccif.j17, 
in  nou  cum  addudisindecil.Ddph.q.89V.nu.4. 

9 Hzeaut  minoritasfnon  przlumitur,i.dcxtare.ff 
dc  minor.vtinqiiitgl.inc.inprxlcnria.cxt.de  proba. 

* 6cidco*c6iseltconclulio,  ^fiindanslc  in  minori 
zcatc,iiuc  is  a£lor  iit  ad  agendu.fiuc  reus  ad  cxcipic* 
dum.dcbct  illam  probare, iuxtal.  (i  minorem, dc  ibi 
Bar.Bal.dtalihCdeinintcg.rcftit.l.cu  rc.de  ibi  Doc. 
C.de  probac.idcm  Bar.in d.i.dcxtacc,in  ].q. princ.rp 
ctcomprobauercgl.inc.  prcsbyTcr.78,diftincl:.dc  ibi 
Archi.Spec.in  tir.dca^.S.  z.vcrf.quidcrgo.glo.ini. 
certum,^  ibi  B.ir./.i.dcconfcfl'.Bir.inl.!.inli.  H.dc 
excep.  it.i  concludit  Io.  And;  in  reg.infamis,dc  regu. 
Hir.in  6.fcqiiituiCaidei.mconf.$..mcip.  quis  habeat 


probare, in  rit.de  probat  Imol.confiy.incip.incafii 
przmiilb.Bal.confi64.iiicip  factum  tale, circa  li  li. 
i.Alcx  conf149.1ntip.in  caluprzmifTo.  vol.5-  Bart. 
confp/.vol.i.dc  habetur  in  d.oec.  Dclphi.q.SaS.nu. 

“ 2.<S(  it.i  coircr  *concludi div.it Fcl. in d.c. in  pr^lcntia_. 

* nu.28.de  ibi  Dec.nu.50.  diCitcontlulionSclle^coni 
nu1ncm.Ncu12a.conr.47.11u.jo  .Vlenocii.conl.i.nu. 
S6.Burf.c6l.i.  nu.io.  viandol.ad  rcg.  canccllar.  1 8.q. 

* j.dc  in  cradf.de  xtat.ininor.q.  i .6c  hic  cUc  cotni  opi 

9 nionem  Dodf . dicit  Et  ratioconclufionis  cll , f quia 
fumus  in  his,quz  curfu  temporis  mut.intur,  dc  ideo  q 
heri  erat  minor,  non  przfmiiitur  hodie  minor,  I.  fpa- 
doncm,^.qui  ablolutiiS,ffdccxcufat.tur.  Bart.in  l.li 
cui.ff.dc  accufar.Caftr.inl.i.C.dctell^lcx  cof  100. 
in  h.voi.i.Euerar.in  ccnt.lcgal.  locodctpc  ad  cepus. 
Flor.in  l.non  ellnctcflc.de  probat.  Arct.d.c.  inprx- 
lcnria.col.4  dcSov:.coul.89.incaura.col.5.lib.i.  ^ 

10  Pnnio  limitatur  concIufiojVt  no  procedat  tqn  ad 
adtum  conditionalitcr  requireretur  habiliras  ztatis: 
tunc  enim  przfuniitiir  minoritas,&  flamus  rcgnlx, 
vtquidicitconditionecucniflcprobcr.  iuxcaicxt.in 
l.iH  HdcicommiflT.S. Poiidius.tf.de  vfur.de  ita  intclli- 
git  gl.i.ind.c.prcsbyrcr.Alc.in  tracf.prxfump.rcg.i. 
prxluinp.i4.nu.5.hincclcriciis,cuicltfa«:ia  cocclfio 
p.  xbcndx.li  cl»  itatislcgitimi,  deber  probare  maio- 
ri ardziatis.vtibi  pcrcii.vtaflcrucrc  Docf  indi,  cu  I 

te. Floi .i n l cu  dc  xtate, tf.de  proba.  A iid. Barban  d.c. 

111  prcmia.col.tv  qi  non  trhex  co,q>  minoriras  przlix 
lumamr.iiquod  qtcdicit  le legitima  n ztatcmli.ibc 
rc,bc  idcii«.o.iJmii  cndum.propterea  probare  debet 
tanquani  fc  111  ztate  fuiiilans,  vt  fdpradcmonllraui- 

mus,ad quod rcf..'Oiidir  B irb.in  tonl. 75-UU.6.  _ > 

X I Secundo  limita  no  1 hab.  re  locum  , t qh  prziudi- 
cafcruralieui.tiinc  cmm  adeuiianduin  prziudiciu 
minoriras, Cy  atatis  inhabilitas  przfumeretur,vt  Icn- 
fere  Bal.de  Sali.ind.l  cumtc.quodvScuaduumelfab 
AIc.ind.przfu1np1.14  nu  6. 

Hocdcclar.ibisex  ciuldcm  fnTa,  idpraciudicium 

1 2 intclligi, t q»dircdoprziudicat,&  dircclc tendit  in 
alioiiusincomodii  vi  incafu|quccx  Bal.rcfcrtDcc. 
in  d.Cjinprzlcntia.nn.  JS.nimiru  Jjiubllitutus  pupil- 
lariter habeat  (undatam  intentionem , tp  pupillus  Iit 

* mortuus in  pupillari  ztate,  5c  ideo  inftitutus  a pupU 
lo  debeat  ipfc  prob.v  c maiore  ztatem,  q a tale  telfiix 
tendit  dircdoinprziudiciu:nl'ublluuti,l.cxfado.S.  , 
pen.ft  ail  Trebcl-dc  ibi  Bar  Soc.ct  111  conf  89.in  cau*  • 
jaagitata,col  4-li.i.Io.B  pt.de S- Scueri.ini.  precib. 
coi  4.C.deijnpub  dc  aliis  liiblfit.de ibiCurt.iuii.in  2.  ^ 
col.iecusliriinrum  nodo  inciderer  prziudicarct.tuc 
cniin  quilibet  contr.ihens  pluniitur  habilis  ctate, ne- 
que adus  refcindi  pocabiq.  probatione  maioritatis, 

& inhabiluatis.tcftc  Bald.inl.i.C.fiminori'cm.iior. 
dixc.qu6dvf  cflcfiiiciiuminl.abca  parre.  ff.de ^b. 
quem  tcx.ad  hocaddueit  Bal.ind.l.cum  tc.cum  quo 
lenfcrcHercul.intraci^dc  proban.ncgar.  veri.  ?9-m- 
fertur.  Alcx.conf  i49.col.peii.li.5.  Dcc  c6f.i49.col. 
pcn.li.5  Dcc.conf6S5.in  fi. Abb.  in  c.cum  virum,  in 
4.norab.de rcg.de  Dec.d. c.in  przfcntia.nu.  11.  idem 
voluit  Bald.in  authcn.omncs  peregrini,  per  illu  icx. 
C.commu.dc  fiicccfvbi  proptcrcadicit,  9 produces 

tcftamcntum  non  teneatur  probare,  quod  Iit  facfmn  ^ ’ 

a maioicquatuordccim  annorum’,  non  enim  agituc 
ibide  prziud  cioalicuiusdircwlojfcd incidcntcctan 
tum  Icquiiur  in  I. nulIi.C.dcepif  & der. 

I j Siibdcclara,  vt  vera  lir  hzc  declaratio,!  vt  cu  agit 
dc  prziudicio  .ilicuius  iiicidentct  habilitas^tatis  prf 

(umat  adactus  validitate  cQatlus  non  debita  forma  _•>. 
factus teperiatur, ita  loquuntur Doitores  Ipcisliipra 
citatis, dc  tradit  Bal.in  d>l.cum  te.  & in  1. 1.  circa  tine, 
per  illu  tcx.C.dc  precib.  Impcrar.olfcrcn.dcinl.polf 
dinilioncm, C.dc  iur.de  faff.ignor.  , 

Cum  itaqj  minoriras  non  przfinr.at  ,fcd  probada 
fit  per  allegante  1 probationum  modi  lunt  ^ligcnict 
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lofephi  Mafc^rdi 

,nhtftig»ndt,quos  Sc  fiip-ij  i conci.  ac«,attigimu5,  Ic. 

Ixic  nonnulla  peitinetia  fii  oiid  cinus,fl  ptius  illud  ad- 
. _....oi..-itnii«.valdcdidicilc  fnahfri  minoHsztaris 


Ixic  nonnuiu  pciunct>f  uiiu  cinus,ii  pcms  iiiua  aa- 
nMjnuaiinus. valde diffi cilc  tViabcri  minoris a:tatis 
piobationi , & Ucet  difficilis  omnis  aatis  wobario 
ccnfcatunim  tpsiJc  annomtj)  numenii  facile  labate 
iricmotia.l-s.f •duz>ff.dc.'<^rbonia.  cdifl.  vt  & dicit 
lnno.c.  qualita,  de  ac,cufat.  ic  idco  ad  ea  admittant 
piobationcs  minus  Cufficicntcs>  ex  fnia  Bal.  in  d.|.cu 
te.ad  finiidtccns  i pp^iilam  difficultati  contugiendii 
efle  adcdtecluras,  & idem  ait  Bal.conf.ii  3 .ioccuitit 
dubiu, in  fi.  vol.i.  q>  admittantutnedum  euiJentir. 
fcd  it  veiifimilia  non  ccttitudinaria.ic  in  conf.  1 9.1'a 
aum  tale.voLa.ei  Bar.in  We  itate,  nu.7.  atqt  Parif. 
conf.io.nu.  jilib.i.tn  multo  difficiliotcll  oibusjs- 
. batiominorisitatis,  pp punAu natiuitatis, qui  fit ni 
occultait  probandus  cffividicit  Bar.in  d.Ue Itate, 
q,z.5c  alii  fcquuntur.Cipol.conCvlt.col.  J 1.  Burl.d. 
conf.74.nu.to.se  ideo  coiungunt  indicia  ,!Sc  c6ican 
tx  ad  plene  pbandu.auaore  Soc.iun.in  cof  J.nu.  1 J . 

vol.i.Caftr.cof.Jot.vol.i.St  Alc.de  pfunip.t4.nu.9. 

15  Probatur  igirurminoriiastpcr  euidcnti3rei,vt 
eu  afpeflusqualitas  rem  raamfetti.  ac  cuidenti  red- 
dit,4c  infert  neceffario  minotitati,  vt  tcftaf  Bal.  in  d. 

I.fi  ininoti,deininteg.rcftit.vcrf.quiro.iunrub.C. 
dcproba.in  fi.  .Mb.inl.minotviginti  quinque  annis 
aditopnlide.ff.derainot.quieuidctia  excludit  om- 
nem probationem  contr.uiam,fi  credimus  Bar.in  d. 
l.dcitat.col.s.vctf.fcd  iuxta  hocquiro. 
id  Item  ptobanit  minor  Itas  t per  inllrumiia  publi- 
ca exi  ocs,Scibi  Bal.Cdchis.quiven.ita.l.a.S.ita- 
te  ff.de  excuf.mt.Stibi  Doa.l.fi  alteritis,St  ibiglo.8c 

DoSC.fi  minotfemaio.dix.  Schiccfteiiiccritot 
probatio. vt  ibi  per  gl.Sc  tcx. 

17  Hanc  probationem  ampliabis,!  etiam  fi  minor  lu 
taOe  Ic  maiorem, adhuc  enim  non  cxcludiiut  ab  hac 
probatione  pet  mfltunicnia,d.l.  fialtcrius  Scibiocs, 
quod  quomodo  piocedat  dicetur  paulo  poft. 

1 8 Pnrerea  amplia,!  etiamfi  probetur  perinftrnmcn 
mm  mattiinoni|,Sc dotis  pio  inatrinion  10  contrahe- 

do.vt  cenlct  Bal.in  additio.adSpc.dcidlit.  in  mteg. 

verf  pet  iniliumenium  mauimomi.St  cum  eo  Alex, 
conf : 1 .col.a.vol.i.Sc  Fcl.in  c.in  pt?lcntia,nu.i8.de 
probai.o. 

1 9 Declara  hoc  procedere  i folum  inter  pertonas  gra 
uCfcSc  honefias  per  locum  a communiter  accidenti- 
bus in  cis,vt  per  Bal.in  l.ncquc  natalcs,in  j.col.Cde 
probatio. 

10  Infupct  probatur  minor  itas ! per  natalcs,qni  vo 
canmtfctiptutc  natiuitatis, vtl. neque  natalcs,l.non 
cpiftolis,C.dc  probai.l.a.ff.dccxaifa.rut.&ibi  DoS. 
ac  gl.in  d.l.cfi  te.Bald.ciin  d.l.ues.C.de  his;  qiii  vcn. 
ita.imp.aniiqut  enim  lolcbat  liberos  libi  natos  pro 
fiteri  apud  iCti  addito  dic.  St  c6fulc,patre,  Sc  matre, 
quo  facilius  Itas  probati  pofTctil.i.C.fi  minor  fema 
io.dix.8c  tradit  B.cbuffupctconfti.Rcgn.Fran.ttaS. 

de  regcrt.lcu  libris  bapnfmi.att.i.gl.  i.in  ptin.Sc  Ale. 
in  d.pmump.  i4.nu.  1 o.quadripattitam  aut  fetiptuti 

natalium  ptofcffioms,attcftationis,cognitionis,cxa- 

niinationis  ponit  Bal.  ex  lententia  Nic.  de  Mai.in  d. 

l.ncquc  natales,  I.  col.C  dc  proba, 
ai  DcclarJttiraurcni  hic  fn<xiusprobandi»tvr  proce 
dat  quoad  ptefumpiioncm,non  tamen  quoad  plena 
riam  probationem,  vt  placuit glo.  d.l.x.in  ptin.  ftxlc 
cxcnUi.tut. Sc  Bal.in rubr.  C dc  fide  inftruroen.Sc  in 
leq.  I jn  i.coium.C-dc  confcffis,Scind.l.ncquc  nata* 
les,ini.col.  ^ . j 

2i  Ad  hicpiobaf  minotitas  qm  modus  congrait 
cum  lupcriotibusnatalibus  per  libru,fiuc,vt  vocant, 
rcgillni  curatis  m qiiobapiizatoium  nomina  pet  eu 
conlctibuntur,continens  quoanno,  Sc  die , St  qua  in 
tcclefia  qs  bapiixatus  fuerit , quiqi  patnni  fuerim,  eu 
dcfctiptione  etia  panu , St  maiM,.fioftMdipofIunt, 
Uoiaq,  infexipu  vbi  hotologia  luuAaaniomsdno-. 
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bns,vel  tribus  teflibuj,vt  declarat  Rcbuf.fnpeteliS, 

Rcgn.Fran.d.tiaa.dercg.art.i.gl.i.nu.ii.Sc  gl.a.fc 

in  d.gl.  i.nu.7.tcfcrt  lo.HugonJ,  in  na«*dc  offi.  qm- 
tuor  pt*iat.  nib.de  quat.raatr.  diccntC  ^ curatus  de« 
bet  quatuor  marriculasobtincre . priroam  probapd* 
zarisaicundum  prodcccdcntibus»tcrtiam  ^oc6tra- 
hentipus»  quanam  de  iilis , quibus  fii^cni t de  booit 
ecclcfiK  tempore  famis»  & ncccflltatis,  vt  rpc  fcrtUlr 
latisrcpctcre  poifit»  & indemnisreddatur  cccleiiaTte 
ibi  Rcbuf.ponit  formam  libri  curaforum. 

Probatur  et  per  iibtum  patris»  propria  mji 

jiulcriplit  diem,  menfem , ficannum  natalis  filij  fu^ 
ita  feri  ptum  reliquit  Sal.  in  d.l.fi  minorC.  C.  de  in  ia- 

fcgarcfti.peftciin  I.ctiam,ff.dc  proba,  voluit  Nic.d^ 

Ncap.pcr  tcx.io  l.omnis  caufa»  in  prio.  ftdeexcufa& 
tut.idem  fcquunturCurt.iitn.in  conf.i  i S.nu.8.  Soci# 
iun.conf  j.pum.io.Ub.x.dt  Mand.in  d.trada.dc  zta« 
min.q.;.nu.a. 

24  Contrarium  viderort  velle  Alei,  d.rcg.i^  nu.10: 
dum  affert  alteram  intclligcnnam  ad  d l.etiam. 

25  Primo  declaraturi  hic  modus  comptobandi , 

procedat  fblum»quoad  femiplenam,3c  prxfumptiui 
probationem , vt  docuit  Bald.in  d.l.l.neque  natale^ 
col.i.cuiaccc^t  LanJrian.in  addi-adconf.Bart.pa*. 
lib.i.  , . . / 

26  Contrarium  quod  imo  | plenam  probatioocm  ia 

ciat,tcncot$oc.iun.d.conf.3.vol.2.  Curr.mn.dcooC 
118.  qui  tamen  id  fatetur  accedente  tcAimonionM* 
itiSidtlircrarum  comparatione.  . _ 

27  ^cundo  declaranda  eft,vr  non  habeat  locu,tnl£i 
iuramcntumpatrisacccdat,quandoviuit;illo  autem 
mortuo  mors  fucecdit  locoiuraincnci.lccundum  ea* 
qu^traduntCrau.deamiqu.tcnipodaua  partt.par. 

prin.nu.?4.&  ;6.icMenoc.lib.i.dcarbi.iudi.cent.2. 
cafli  1 i4.nu.4. 

28  Tertio  declaratur,  vt  non  vera  fit,  | fi  patcrcontra 
filiu  lirigarct,  fic  ab  eo  eflet  probanda  miooritas  fiJii» 
vcrcrponfumcfiiBal.  conf.ip^hb.i-  fcquitur  Ciau. 
loco  fiarim  citato.nu.}6. 

2p  Quin  «ia  probatur  niinoritas  t^pronunciatio- 
• nem  ludicis,mpercalatam,iuxta lentendam Bar.d. 
l.dc  atate,in  S.cohcui  alTcntirurSoc.  iun.d.conf.3.n. 

' t i.pro  tali  enim  pronunciationc  prclumirur,  iuxta  U 
ingenuum,  ff.  de  lUt.  hom.  ex  quo  clebct  adiri  iudex» 
qui  fupet  jetarepronuncicr,iuxudo^r.Bar4n  l.eadd 
oratione, ff.dcfcrijs. 

90  Id  primo  dcclaratur,pccderc,tquoadproband^ 
aliquem  fuifle  tempore  lententix  minore.lccus  poft 
id  tcmpus»cum  fimus  in  hi$,quzcurru  temporis  mu« 
unrur,  d.Upadoncm,  S.qui  abfolutus,  & diftura  cft 
iup.quicquid  voiuuit  gl.ind.l.fi  minoiemfinfi. 

31  Sccund6dcclaraturtpoflcprobaricontrariQ,iuxta 
cap.  vlr.cum  ibi  traditis  a Dociorib.de  confef.  & do 
cendo  rem  aliter  Ic  habentem  ceuocari  ab  eodem  iu  * 
dicc>5c  ab  alio»vt  profequiturSoc.iun.  picue  d.cooC 
5.num.  18. 

32  Ircmprobaturmlnoritaslper  aftumaliqucm  in* 
krentero  minoritatem,ex  coauod  tantummodo  mi 
noribus  cducniati  de  ad  cum  idcirco  minotitas  aece* 
datrficut  etiam  dicitur  de  roaioritace  per  Abtsin  d.c* 
in  pixrcntia,nu.3p.quem  ibi  fequiturFel.  de  Dee. 

3 3 Yndeprobatiominoritatisproficirciturfexcura* 
tore  alicui  tan^  niinoridccrcto.q*  facit  minoiitat5 
prxiumerCfp  not.per  Bal.de  A ng.in  d.l.  eu  te.  de  BaL 
in  d.  1.  de  artate , na  de  minor  stas  venit  acceflbrie  ad 
hunc  adu,  de  ideo  ii)  ain  notat,  vt  de  confuluit  Alex. 
34cdf.a  I .coi.  2.  vol.  t.qui  dicit  et  maioricate  t probad 
ex  co>9  quis  fuerit  datus  tutor,  fcu  curator^  de  pro  iu« 
dicis  decreto  proptcrcaprxfumitur,  9 iufia  ex  cauia 
fit  intcrpofituin,  de  fic  per  minorem,  1.  fiquidcmJ.fi 
praefes.  C.dc  vcib.fign.l.  manumiflio  per  li^orcs.C. 
de  manu.viDd.  de  pcrifUin  rationem  voluit  idiota 
minis  Salina  dLcmo  cc,colvU.qui  du  cautcUm  ijs» 
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•<{oi  sfit  dubii  dcsra^e  maiori  vcl  minori , vr  faciJtfi* 
bi  curaiorcsdaread  hoc>vr  poftca  facilius  minore 
Ifi  rf>barc  polIint,rcfiErt,&  fcqmt  Rui.cCiigo.nu.d.vol. 
4-BaUinl.fin.§.^obfcruari.C.demram.caium.plenc 
Alc.d.re^.2.prfiump.i4.Cor.c6li6p.coiu.pcn.inlite- 
la  D.vcri.itemcocurnt.volu.1.  Bcrr.conii.js.cxpro- 
ccflu.col.6.nu.i4.vol.i,Ccph.coni:idj.nu.i4.vol.a. 

35  Limitatur  proccderc>V[  datio  curatoris  probet  mi- 
noritatcm  quoad  cum, CU  quocontraxic,vtminor,5c 
^ui  approbamt  curatorem,  & cum  co  litigauit.fccus 
conira  alios, nui  fcmiplenc,&  imperfcdcpcrrcgulS. 
.quod  res  inter  alios  adia.  vt  refert  Alex.  d.  conii  z i . 
«ol.lthb- 1 . Tequitur  Dcc.coiU.  i4p.  in  4.  colu,  pet  ba- 
iic.in  d.l.G  tbloorcm. 

3d  Contrarium  tenueref  Ruin.d.confi.  pg.  Alc-dc 
pta:lump.i4-nu.io. 

.37  Primo  velim  fublimircs  procedere  f, in  curatore 
4aw>ad  vnuin  adtuin  tantum,  & vnu  cbtradium  tan- 
ta, Iccus  in  curatore  generali , ex  traditis  per  Rmn.d. 
condpg.qui  ita  intclligitSai.in  d.I.  (i  minorem. 

38  Secundo  fubiimita  non  proccdere.tqu3do aliqua: 
alias  conicdiure,  vcrifimilia,leu  inditia,pct  quae  dixi- 
ttuis , & xtatem  probari , concurrerent , tcllc  Ale.  d. 
pcadump.i4.nu.9. 

39  « Tertio  fubiimita  ^ccdere»t  quadodatuscflcrcu-’ 
morfinccaufx  cognitione, fccus  fi  cumcautecognt 
tiooc,&  in  coniradidforio  iudtcio,  vtait  Alc.ibi  ndi 
it.pcrd.  Sni.ind.l.fi  minorcm.dum  ,dc  ipfc firmat, 
^cxaCiisfimul  fadfisctia  cdtraaliofprobcturcras. 
idcmfenlir  Alcx.d.conf.zi.vcrf.ircm  quia  iilca^us. 

40  Pr^ierea proliaiurminoritasfexafpcducorporis, 
qui  illam  patcfacii,&  indicat, faciiqucminoricaic  p- 
Uimi,rcxr.  rfi  ad  id  clanisin  d.i.  minor  vigmiiquinq; 
anni.saditopiidc.tf.de  minori.  & ibi  Alb:^lo.  & Bar. 
ind.l.deanaic.in  J q.prin.ff.cod.tit.quostcquuruscft 
Spcc.  in  iit.  de  adi orc  in  2.  par.  verf  fi  ergo  exceptis. 
Imo.in  l.^.S.du^.ff.ad  Trcb.Bal.in l.dara  opcra.in  i i, 
col.C.qui accui.  idd  Bai.&Sali.in  d.i. Ii  minore  mi. 
Deo  nobisC.de  epifcAc  clcr.&  in  rub.  Cdc  ^b.in  fi. 

41  Primodcclarahocad  iudicifpcdiarc,tciusquear- 
biirio  relinqui, qui  hominis  facie  diligenter  infpedf  a» 
nicmbrorum  qualitate,  conditione  parentu,  & loco, 
vnde  naiuscft  iudicabitqudclfe  minorem, aut  in  jio 
j«, vt  d.l.rninor.&  ibi  Doc.  fic  fcniiui Gram.dec1.48. 
m^iS.  Bald.cof.i9«lib.>.declarat  Mcnocdcatb.iudi. 
Jib.z>rcnr.2.ca(u.  i I8.alii  autem,  prout  tefiesexhoc 
non  iudicanuquod  tamen  infra  declarabitur . 

42  Subdcclara  hoc  aibitrium  datu  fcflciudici  in  cafii 
dubio, fccus,  cum  fummusin  claris  tunc  enim  fuccc- 
dit  probatio  pcuidi  nnam, de  qua  fupra  diximus,  ita 
tradunt  Albd.l.minor.Mcnoch.loc.citato.nu.4. 

4;  Secundo  declara  .pccdcrcf  hac  probationequoad 
pr^fumprionem  iuristantum,ppquam  illi, qui  ex  ai- 
pedu  minor  apparebit  ip  aduerfariumonus^pbandi 
transfenet , no  tamen  quoad  plenatiam  probatione, 
Vt  contrarium  nequeat probariific  fcripkrcDocf.  in 
d.l.minor  glo.<St  Bar-in  d.l.dc  aiiatc,  & in  conf.pz.  in 
queftione  vertenicvof.i.  Bal.inl.folamnu1n.12.de. 
teft.M a nd.in  d.rcg.canccl  1 8.5 .q.nu.  ib.5c  1 z.&  in  d. 
tradf.de  xrar.minor.pan2. 

44  Infertur  ex  hac  limitatione  * t ^ fententia  lata  ex 
hoiiifmodi  probatione  afpcdlus  fem  per  poterit  rctra 
dlarifupciaenientibusalijs  probationibus,  vtobfer- 
oaueic  Ant-de  Bui.in  c.fratccnitatis  de  frig.&  malcfi 
Alex.in  l.admonedi.I/.cOl.tf.dc  iurciur.  Bai.iuaddi. 
ad  Spcc.in  tir.de  adlorc,  verf.  i.nbchxcfnja  vnquam 
rranfit  in  iudicatO.idfi  Bal.in  l.li  minore,  verf.quxro 
vircrius  tamqua  fcilicet  lata  fuper  ^bationc  prelum^  ^ 
pta,vr  inquit  fiar.in  d.l.deztatc.vcrf.^.vidcndurn  dl 
J^l.ioadd.ad  Spcc.de  rcfi.ininteg.vcrllfic,5cidc  Bal. 
ini.z.in  3.col.C.quan.fifcus,vclprin.  Inoocjn  c.tua 
nos  de  cohabit.cIcr.Sc  muiicr.Ant.de  But.in  c.vit.de 
iutciu.de  tradit  per  CanoorBas  m c,ppoluiBi  dc,pba. 
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45  liem  probatur  minoriM.«tpcrconfeffioncin  partis, 
vt  voluere  Dodl.in  d.c.iii  pnvlentia.Burfar.mcolI?!. 
nu.6.Sc  Maud.iu  tradl.de  xtat.q.3.&  ad  dicfainrcgu. 
conf.18.q11xfi.14.  ' 

46  Item  probatur  minorirasf  per  tcftcs,vt dicitur glo. ' 
mdl.cum  tc.Dodl.in  d.l.dc  $tate:&  eadem  glo.in  d. 
l.z.dccxcuiar.  tur. 

47  Primoami^iaprobari  cti^mpcrrcftcs.t  quialias 
non  admitteretur, ex  Dodf. locis  citaris,  ,pbatuicniin 
per  parrcin,&  matrem  vt  J.criam. ff.de  probat.lic  tra- 
didere glo.in  d.l.z.Soc.coulI  }.nu.9.vol.z.c.  tertis  ido 
ncus.4.q.?.Barr.d.con(.pi^,Cepol.conf.  vit.col.i  f.  <5c 
Spcc.ip  tit.de  teficS.i. coi. z.‘ 

48  Declara  hoc  probaret  pareresquoad  femiplcnani 
probationem  tantum,vt  rcfpondit  Caftr.c6f.174.coJ. 
1.&  z.lib.i. de  quoad  pixfmnptionem,&  indicio, au 
Inno.in  c-cumdiiedlus.ingio.  m vcrl.rcfpc^iuc.dc 
accuf.de  Alcx.conf.  1 p.nu.  1 o.vol.y. 

49  Item  per  nutricem  t licBaJd.ini.  de  tuiclla.  Cdc 
rcftitur.in  iiucgr.pcr  obfietneem  vero,  BaiMndi(fi.i. 

dcxiatc. 

50  kciu  per  confanguineost  vicinos,dc  compartem , 
qui  baptizauu.vrfcnlir  coliilendo  Barr.  d.  toulIpi.& 
in  d.l.dc  xtatc-Rcbuf.fupcr  conft.  Reg.Franc.d.trac. 
dcxcgiftrart.  i .gl.  i .num.jo. 

51  Secundo  amplia  etiam  probarifpcrrcftes  receptos 
lucnoucoutcfiaraadxternam  rei  memoriam,  vtaf- 
fcruicglo.d.i.dc^cate.Sc  ibiBar.pofi01drad.de  notae 
in  1.2.Cdc4eujs,  maxime  accedente  proclamate  ge- 
nerali,iuxta  Bal.in  d.l.nequenar.alcsm  z.  coi. 

5z  Limita  hanc  a mp^iationen/tprodefle  has  attcfta- 
tionesquqad  onincsquoad  excipiendum,  noquoad 
agendum, vt  voluit  Bal.in  dd.cuin  tc.vcrf.qu^roque 
cftpcium  per  notata  pctlnuoc.in  e.  fignificamr.cxtr, 
detefiibus. 

55  Limitaturhicmodusprobanditpertcftcs,pcedcrc 
in  tefiibus  de  verita  te, lectis  in  tefhbus,quicx  afpcdlu 
deponunt, vr  loquitur  Bar.ind.l.dcstate  in  z.q.prin. 

. uuiainalpccf u quis  potefi  facild decipi, dequia  id  rc- 
fpicii  potius  iudicium  ad  iudiccm  fpcdfans , vt  fupra 
didum  efi,ciufdein  fuitfentcnnf . BaJ.m  l.foU.in  vir. 
coi.Cdc  tcfi.de  Alex.in  conf  ip.niun.j.yol.?. 

54  primo liibliimta  haiiclimitatioi  cm,tcJ^adointcr 
xtatem,quainafpcdu$  indicat,  d(ill.1,dequa.qua:ric 
efi  modicus  exceflUs  non  cpgnolcibiits  ,lixunduin 
communem  hoininu  peritiam,  ita  quod  limus  in  re 
pcotlusdubla,  quoc.ilu  iudici$cfiiudicacc,iuxr.dJ.li 
n)inor,(eeus  tamen  quando  cflct  catus  cxccflus,quod. 
eflet  eognolabilc.quod  quxmux  per  alpcdum,lecu- 
dum  communem  homiiiuin  peritiam,  tunccnim  te- 
ftisdcafpcdu  probatciiara  plene , fecundum  dodri- 
nam.Bar.in  l.cum  de  xtatc.tf.de  ptobat.lcquic  Alex. 
0onf.i9.vol.7.dc  tradit  Bar.inl.dextatecol.j.vbi  dc- 
clajrat.qui  fit  ific  cxcdliis  cpgnofcibilis,dc  nu  cogno- 
fcibilis,  de  quomodo  tefies  debeant  dcponcre,&  arti- 
culi fint  formandi . 

5 5 Amplia  hanc  lubliinitationcm,tprob.are  tefiesdc 
afpcdu  co  caiu etiam  fi  inccrtogflu, quis  Iit  alpedus 
tanti  tpi$,rcfpoiidctcntinefcio,  nifi.quod  efi  a^cdus 
tanti  temporis, vel  nclcio  umplicitcr,ita  docuit  Barr. 
in  d.l.dcxtat.col.6.cu  quo  setit  Bal.in  d.l.data  opera 
coi.  tf.C-q  .'iccuf.lmo.i  d.l.i.S.du^.tf.dc  Catbo.cdio 

56  Secundo  lublimitaproccdcrciimicationcm,t  qh 
tertis  deponens  ex  afpcdu  reddit  rationan  coduden 
tem  fui  didi,cti.am  noniiuctrogatus,fccusalias.pcc 
not.pcrlnuo.iii  c.cauiam,qux  inter  Arclucphcopu, 
de  tefi.  Dod-in  1. 3.  e.  de  tcil.  Barc.in  tiad.  de  tcfii.de 

. itadicitAlcx.d.conf.ig.colum.t.vcif.circapriinum 
fundamcntum.vol.7. 

57  Tcfiesautemtfupcrhacminoritatedcponcccsdc.  . 
ponac  debet  de  tcrmino,a.  quo  incipit  xtas,  de  deli- 
ne ad  que  definit, ita  quod  fada  computatione  anno 
mm  appareat, queutunted^o  ratione  didifun  vt 

authoc 


♦ • ■ 


I6fephf  Mafca«t»f 


jftsftorcft  Barjnd.q.i.ad>t:ai!itap^]>o^.1n  d.c.in 
pocfcmiai&  in  d.l.desctatc>&  in  d.t.cunV  re.ide  Bart, 
in  d.conf.p2;B5^drfconi:i9rfju.j.vqI.j.Afcx.in  c5fi. 
58  29.vol.7.xrascniininoneftaliu8,tnifi  menfiiraqtix 
dam’tcmpQrisA  natiuitate  vfqucadobitfi  decurras, 
ka  ait  lacdcS.Gcorg.  ind.l.cumdcxtacc,IF.depro- 
bar.&  I nnoc.conf.ciui.conf.  1 7-nu.  I . 

59'  •TerminusautS  dquq^ncipittminoraetas, & qui 
debet  ^ari)Cftpunftusnatiuiratis,vtrefpondirSoc. 
iun.conf.?.nu.ii.vol.2.qui  cu  fiat  in  occulto  eftdif- 
do  ficillim?  probationis,!  Ajp.diftuin  cftex  Bar.d.q. 

' notior  iirobftctricibiiS)  propinquis,  vicinfe» 

per  illos  magis  probatur,qui  deponunt,  q>  viderunt 
puerum  illude  ventre  exeume,  quat  probatio  cft  in- 
dubitata,vtpcrBar.d.q.z.  vel  q>  natus  cft  tpc, quo  Ini 
peraror, vcl  Rex  venit  in  Italiam,  vel  aliqua  alia  no 
uiras  fa<ftafuit,  a quo  tempore  citra  funrtoi  anniift- 
eundum  AcandeFanoind.l.ctiam.Bar.in  dj.de  ^a 
tc,col.4- vcl  quod  tal  is  natus  fuit  tali  tempore, ex  Bar. 
ibi, cum  ratione  tamen  /cientia:  difti  lui fufficienti. 

61  Rationes  aut /iifticicntcsf  in  hac  minoritarepix> 
bandadiuerfxa  teftibus  reddi poflunrA  Doftoribus 
approbatae, vt  quia  vicin^  fit,cpnlangfiincus,  de  do- 
mo,quia  coinpater;nutricius,vt  tradunt  Do^.in  dl. 
de  tut.C.dc  in  imcg.t  cfti.pcr  Bar.in  d,l.  de  xtatc.cuin 
hocac6munifcraccidcntibus.cadatin  rtoritia  ifto- 
rum,&  idco fcire  pr3efuaianrur,vr dicimt  Bart.  Alex. 
&alij  in  l.i.tF.ficcr.pct.idem  Alex.  conf.So.  col.j.Ii. 
a.quia  (Ic  pofuiteurie,  quia  habeat  de  hoc  incmorii, 
quia  fic  libi  videat, vt  fcrjbit  Bar.d.conf.p2.  qa  rcc6t  < 
detuf,q?  tali  dic  natii/nt,(ic  alTcrit  Alcx.ad  Bar.in  d. 
l.dextatc,Balanl;2jG.detcmpo.appcl.quia  pcrafpe 
ftumcorporislibi pateat, dcquodiCjVtlup. 

A mplia  minorem  etate  fupraferiptis  modis  ^ jtftc 
61  traditis  probari  polle  f et  fi  alius  probandi  modiis  a 
ftauito  clVct  inducius.no  enim  ex  eo  cenfcnf  ifti  reic  ' 
fli,licet  modus, que  probet  fta tutu  non  fit  vnusexifi-i 
uentis  a iurccot.quia  ftatutun),vcnitadaugchduin, 
iion  aut  ad  diminuendu  ius  coc.ita  ait  Pau.de  Caftt;. 
in  c6('.54.vol.i.inprimo.&  ad  hoc  adducit  texr.iril,* 
fi  cu./.itcm  fi  feruus, ff.de  cxerci.l.aliam,  tf  de  liotia. 

Exduditurafit  minorf^  probatione liiinoris cra- 
tis , Sc  a r?ftitutioncin  iruegru  propter  illi  periurik 
' aflctt.iuum  maiorkatisabiplbpr«ftitum»iuxtatex.iiV 
I.z.Uj^kcrius,  C.n  minor  femaior.  dixe.  Sc  ibi  oih- 
ncs.&m  l.qui  iutafl'c,ff.deiureiur.&  Ange.conf  i6t. 
^mina  Cacharina.nu.s. 

(54  A mplia  ct  ftante  ftatuto  f tollente  viles  iuFi,  Sc  di 
fponente  non  valete  contraflum  minoris  abfq;  cct- 
ta  folemnitatc,  ct  fi  in  co  fuifler  iurm  appoficnni , vf 
fcilicet  adhuc  procedat  d.  1.  fi  alterius.  & excluda  tur 
minor  d probatione,  quia  no  valet  ftatutum  laicorft 
contra  iufm,cxInno.ine.2.extraderegu.  Alexic6(E 
.59.V0I.  I .Cur.conf47.col.7.DofI.mauth.fi/acramil^ 
ta  pub.C.fiaducr.vcnd.  Bar.inl.o&popuJli;q.).prui. 
ff.de hift.&iure.dicit  * communS,  & veramopinio- 
nem,  Alexconf.  x S.nu-4.vol.d.  & conf.69.de  conf.^S. 

* . vol  l iate  p Abb.in  c.cu  c6tin^r,,Vbio£sidciureiu. 

Sc  craditin  noftristCrtninisRuin.coof.103.  vbl.4. 

65  Concrariu,t  quoad  ftatutumlaicptuni  tenuit  Bal. 
in  d.auth-lacramcnta  puberu,  6ealij,dc  quibus,  &.de 
qusftionc,  vide  lare  locis  fup.  citatis  C(^tr;^um. 
t$6  . hanc  ampliationem  t,^|6deicqn  ftatu- . 
tum  limplicitcr,^trcfb&toRc»i^m  vires, dc  di/pb- 
ncret,  9 iurm  lii^  cqntradua  puoore  hdo  n6  va- 
lerer , feci^fi  iodirede>potap£cfmnendo  ^ iurm  fit 
' extortum  aminoce  per  doinm,aat  metu,  ratione  n6 
' (iiuataB^QicmmtatisftamuimaocDim'non  procedit 
diIpofitiod.l..fifllterius,i8tminorpiobarcpotcritpp 
« vim,ftWnK^od^^dtt^6eaj[h.;4rcPcnfitc6fulaid  ' 
Gur.iOftc<»i.i  i8.Stt<*Hioxon£  j.vol4.Bart04^  tf.l. 

, bihnelJMp(#4^?<AiKdia.Cf^.33o.cbl.a.AIi^c0f. 

'Tiui:-',  ^ 


'Vbi.  T .coqC 

i pfe  dicir,dc  refet  BaKii.  _ 

* * Communem  & 
facramenta  pubc.coUvlfi^M^ 

<57  Coutrarium tienuit 
chra  eft,col.6.vol.a.AbbiniKdS7«i^ 
nu.7.quiaiiosetiamadChicit. 

68  T enendor  cooi^uircte  tiroil  iiri!  t 

pliatiouis  /ubiimira  procedere^ 

tur  de  iufo  etiam  dlksribtioylccttldiilN^^  giiil^ 
re,autde  iuramcato 

teiligitur,  ncc9xttodins^a4alfefltieta4^ 
ftaoredidlo  ftamro^preromeiited<iM'yVc'#^>i4Hli^ 

• d probatione  cxcludimr,iaxtad.t.ft^k<laMb  in^^ 
Aach.coaf.2a6.1^rurinCM0nt»fitl:^iltHfi4^idf^( 
9Z.Ruin.d.conf.io;.nu.i3. 

69  Contrarium  qubdh9b^exttiKiatm‘,'temiCre'(^.'"' 

iuD.d.conf  I aH Ac  confit  tp.tm. d ;Rbin.cohfi t 
conf.66.vol.i. , • 'a. 1.  sMjtv'- 

70  Declara  rubiimitatioaem,tTtq^inftanitopii^U^ 
do  fitfitda  mentiode  ii^oafferttmO)  adhucn^pr'' 
sta^  nonpoftu probari,oifipeiinftFa  pHbiiea,feb^ 
duin  Ang.d.  l./i  alterius,  ciim  enimfuperitfottfit^^ 
fponat ftatutum  non  gt  fuper  probatibne';rcnnt^ 
indifpolitioned.l.ll  alterius,  ira  didrAnch.d.Confi^^ 
1 i6.fequit  Parifid.conf.p^ldc  Rui  AaConfi  1 

'7!  Contraria  quod  imo  f indiftkiddpo^f  tniic 
bari  ctii  per  tcftcs  tenuit  Curduo.iniiUel^.xonfi  1 1 9. 
Soc.iun.d.coiff  3.  . : itas'> 

71  ■ Primo  limita  ,pccderetindiftindij>rincipaVedb 
dum , qn  iurm  corporalkcr  fuitd  minore  tadi)i^cri«x>^ 
pturis  ad  fanda  Dci  Euangelia  prxftitum , q> yndup 
cit  prxfumptionc  iuds  dc  de  iurC,  vt  dicit  Bal.  de<ilt 
ftren.in  d.l.fi  a ltaius.de  ide  Caftrin  conr.54.vole*/ai 
Bar.inl.fi  quis  in  principio  tefti,>ff.dclcg.3.inpRB.ft 

, cus  fi  ranmm  verbotenux  fit  prxftitum, tunc  enktfOB 
ardaturfolum  proba  rio/dclicctminor  ndpoftitpra 
barc  pccdeUes, poterit  tn  probare  per  inftcumenta'pil 
blica,d.l.ii  aitcruis,in  fine,  & ibi  omnes  DodOnsi^ 
hanc  di  ffcrcnri.1  m faciunciiicer  iuramctmim  afibtrto 
rium, corporale, dc  verbale, dc  per  Aftl.dedfiMt^poL 
59j.nimi.i/.  “ ;i 

y , &cund6  limitat  procedere, qn  minor  vaft^rgnire 
per rcftitutioncin  in  inrcgmmj  d^  co  te/pedamino- 
rgaetatg^bari,/ccus  fi  velit  venire  contra cdtt^lihtm 
per  via  nUlliratis, puta  ratione  folemnitaitisrequilitK 
j)a  ftatuta  multis  in  locisexiftentia  iivbbtradu  ini- 
norisnonfcruarx,iuxtafnlam  Ioan.Aad.'m'addi.ad  ^ 
_ Spcciatit.de/entcn.  §.vr  aut,  inaddit.qoxindp.dlc 
iianc  et  feqnitur  dtccos  hanc  fuille opinionem  iiid 
de  Matt.  dc  exclamat  pro  limitatione  d/l.  fi  alrdins. 
Rom.in  cofi  i z.hoc  idc  comptobauete  Franc;Cl^.'  * 
fing.ibj.ftatuto caucf.Cyn.de  Caftr.indJ.fi aite^ 
Curr.iun.in  conf.  1 1 8.nu.p.  Soc.cbnfid6.‘col.%n^. 
Birba.conf.SB.vol.z.Bauer.intrad.de virt.iur"'' 


ylt  car.ca/u  8z.incip.nam  licet  minor,  Curt  imlfiart 
in  conf.  i p.per  totum.  Soc.iun.fn  conf.  3 . vofiA^iat 

cirhocefte  de  intentione  Omnium  th  d.  I.  fi^taiialk 

* » & cft  niagis  * ' cois  opinirii  vtper?ctrfl  dc  Benbnc. 
. dec1.47.de paMand.intradaiaextat.minor^q.7i4ia; 
3. fati tq i pro  hac  opinione,g>  nuUitltisohiediodu* 
quam  ccn/ctur  cxclufa,  lati  Vant.f  n ttad.'denttLatr" 
qu  ispolllt  diccFC  de  nuUiliGabralo  ftatcondi|«/^ 

74  Contra  hanc  limitadonttmditQjr.oonfijtl  ' 
vlt.col.vol.3.pcrgenetalttate.d, fifiaJtetioa.il  ‘ 


feqmfiSpe.ihtit.tlel«^.ljotcg./.Z4»ii^^ 
fed.eiipbderqt  ide  veUt  BAiadJM^taiiuuittf 
rio.  dc  Abb,bS£7<.coI.3/ 

nc  tenukOttfi.RuiJ£i^ibt^ 
niong,  de  qua  fupa«MG(a^^  inn^tei^y 


mtorpocaii, 


q|iuui<] 


De  probacionib.  Conclui:  MLXniL 


cjuando  nt^ilicascaularcturaiureconimuni  rc|tuh- 
htcr,  quoad  omnes  pcribnas : fccus  qn  caofarciur  de 
iurcipcdalircrpo:*biminobsa;tattSirc(lcp.mr.dcd(L^I 
pX4m.6t. vcl  quod  procedat  dc  lurc^uili,  nondqiu^^ 
re  canonico,  ?t  nu  j9-  de  hanc  partem  latccompro*.  * 

. bando  fcquitur Pct.lo. Aueha.m  ruis/amiluribus q. 
par.!.q.i6. 

Tenedoprimam opinionem  mngisedem  , primo 
75 1 Tublimica  procedere , qh  Iblcmrmcr  iiirancr  n^nor 
' fc  maiofc/ccus  H vitra l:iociurrT7  iuraflct  etiam 
nia,dc  nngulagrara,rata»  Se  Hrma  Kabcrci  de  dcclict 
duplex  mnn>dc  prcrcnri,&  dc&tur9,.i|TcrquU}dt  cd 
iirmaioriiuvtconluIuitCaftr.cbnCw^vilisdi:  cdfi- 
ridcraci^h.5  .R^dc^f.  io3 . Pari  Hd*  cof.^z,  i*cd  4t  qn 
vitra  primu  iur  cft  maior;mrallc£  fr  non  ajl^a- 

re  4c  minore, 3l  de  minore  «ate  non  opponere, n ait 
> Kuimibi  ex  nor,  per  Iniol.^  Alex,  in  l.  neniri  pot^dc 
legat.i.dcin  l.bcius,3c  Augcrius,(K.id  Icg-faTc  ^per 
Abb.&  linam  c.ad  honram,dccmpt.(Scvendit.' 

7^  ‘ 


rcmnonrrxlumitur.vt^fcntPc^-.Cyq.dc  Birt.in 
d.I.Jiaftcrius  Perr  lo.Andha.in ruirfimil  q^parAd» 

q. t<jfac,it^j  quia  ha:caircirtp.&  iuMmemum  non  1 1 
aunt  minorem  m.igfslagaccm , vr  ait  Rtiih.  c64)lX 
yol.^nu.aydcmfcntiunr  Ale.  intracl.  prxluin.rcg. 

r. prziuin.4aAc  Ca*ph.inconr,  14i.nu.4d  I b.2. 

34 . , Coutranu  q»  imo  t animm  dcciricndi,  3c  dolus  p • 
funiaf  in  liyiiorCj  yqUutgl.ind.l.Iralrcrim^  fcquitUr 
^ bpc.dc^rcll.ni  iiucit  Jf.a.tcr.lcd  nanquld.  Callr.cortC 
141  A'ilis,&ebnWer‘ah'«.^ui  dicit  qpin.gl.cfleverio* 
rC-citUdclhcrcHiT^  .Al^.d.eqn(^7i  Anch.d.c6iiai6. 
i Rui.d'c6/iiojmtr.i>. ^fcfinag 
Ic^isdilpoliiioncfaXihras  ruenti  en  di  in  cb  prefumi- 
tur,vc  l.cx  libero  bomIhc',$.  i.ih  ii.Cde  qusdr^ 

co^c  L vsi  0 \ yi^iLxniL 

A R G V M E W T V M. 


76 -kSecudolublimita  t procedere  quoad  proba/ionc  i n-  « 

mmoritatispcrinftratmiionctpcrtcftcs.npVr  An  Q£Ot  modis  miraculum  cotmgcrcpomt,  3c 


char.in  d.cpn^a2d.&  diAuui  fuit  in  liniit.de  liat. 

77  Tertio  {'ubliiuita  t non  habere  iocumtqn  minor  iu 
rautt  iie  maioKui  pcrrf^olum  • Se  qui  /eciini  contraibit 
craiinbona.ti.cunc  enim  Se  excludit  jpiubf  a proba> 
. tioncpp  nuJiitaicm,  lifut  prppt^rrtfl.i^uiJonJin  in- 
tcgrum.de  quo  inKlJcdovuac  AtKh.couCijy.ic^i. 

. And.ift‘d.j?.\  lauicm.  Abb.in,cbf^;.«a7.  an  auc^i 
in  dubio  ipiixpr  pro^fuinar  hoc  cani^qlo/us,  vide  ihf. 
7«  C^iaitq/uqhiimajHQCCi^p*  fqinndbnilhorluit 
abloiutusa  iiadmcnto,dchabIlItatusad  effe^uagS 


probari:  quxr,i,’(]Uirfnr,\>'c  iniraculu  nim- 
cupecur:  poftrcmo  quando  teftcs  prober, 
vel  no  probee  1‘upcr  miraculo  deponeres. 

S'  ^ Af  M A R r y M. 


79 


' i • :o , quod  afltniHur  aii^aU  tfSe 

^ 

di, vql  pi6baudiiciiiihorcm,iccusali4snon impetra  quQdJit,  \ ' 

taabfo!uuoae,pcruoc.pcrOidr.cbnf Ho.&Riii.d.  ' 3 %^iii^fulumj^bari'exi^^:tand(iiU»dp:yquhdnAtitra 
conClo;.nu-i5*Vol.4.  , iffu^uoqar^Mtre^ohJt^^noniniDodnquoJit. 


& non  dl  opus  ablblutionc  j v t traditur  4Soc.  lun.d.  A’  dono  n:i’jitic  fit*. 

conii  }.nu.4t.3c  AH1.ddcd.3pTnui2.  6'MirMuliquJdH(>rr^>}uiftU^^^ 

So  Tertio  Umitatuctpbncipqliidi^iu  procedere,  qn  . iQTtJiltf!ipt^»dir.uulo'dfponfntriquomodoJiBti^ 
qiiiifpcciiicc, &cxpic&MiK4urtic  iiiqior^lccusdfi  dry(Xi>e*m$rtindi,rpn^H^,_  - ^ 
mprindpio  inAninacnci  ademit  fcfi/nplicucfablq,'  it  MiruuUit*dirffJop^.iri)nHpolft^Uf<iiw  «pttfiu 
• ' mwina.qtem (de poftea in  u*mratebam  c^Jorali*  ' 

j.  10  omau,5^rla«uhprJcdwafuifrc,5cc(j*p^'^,  Vt  \i^^tirjevlumiHditrS'tteJlp'^r7Jj^mifsdmTitu, 
r-  ^coii4»liumfuuabarb.conl5<i.val.i.,quciji/oquitar  i$  MtrMuh*ninQnp^oh4rt(ifiiiu<^\^'4Utibiti. 

? iCiUit.i«0;d.cpql.i  I p.nu.S.  i dicif  iidu  ha^rc  cOrta-.  i^Atirjcirlum  ftvftprobjdf  i^ii  ikpe^^j.^i^Mtft:nt«f  ,^4dr 
diccuicmfc^  Jjucitradoncini  quia  lex  e(tpriuans,&  • dueAtttfeif»'tuJuprdthi>ffe’n,’^j^i^itfi>icwit40^^ 

• pcenaifSa^jdcb^dcbccmtdiig^in  minoeexpref^tu  tt}mirMnh^^tfur,nu.i’i.Contrarwmtftt/.i6. 

iauitUMU4io,i;c^ii6qr]luiipharcridafifruiu,^poft-  ‘ * ' " . 

i camiif,cncra1iicriii;quit,aigttm.l.iiucftoyU.i.tt.dc-  ;*i  j r 1 1 1 1 ry\  <pcft;dlud,toi««scScfl^ 
cond.5cdcm.lcquimrSbc,u^.'d.c<Mf 3.vol!i^nui8p  i.vl.11  ctv..  ei  1 ^ 'ii  manirdluseftcaafitbni 

mir.itium  t tenuit  Riii.qurconihluit  eCtraCur?  nib.  occnlta  Ibli  Deb  manifertaa  quo  tit. 


8t  Comr.itiumTicnuuK.Ui.qui  . 

iod.conr.i0^nu.n.j^^gljiie.vcdt'ca,dcdccTin  6. 
& plur^ ntionesParird.conC^i.num.Sp.  Adducit 
Ancbxbnf.jad.col.x.  ..  . 

8a  C^anojiom^tprocdicrc  principale didum  ,qn 
minordbios^  maior?(ciur4nct,lcibnsfcmiQorcm; 
tunccium  doloiblura  n6fubucntunt,&  malitia  fup 
piet  xtarC,vcin  d.t.fi  .altemus,  .va  cauru  cA  ab  Ang.d. 
l . ebuli  tdi- de  ab  AiH  d.dcd.jpsTccusqu  minor  non 
iuo  dolo.fcd  .iductiatii,aut  et  peutriusatrcruii  fc  ma' 
iotcmabrq;(cicncia  minomatispcrcrtbrcm.iunc.n. 
locus  cU£rrclhmtioni»&  potent  probari  muij^nns^ 
& mirncgrum  reftitui,  iuxtad.laUterias,y<^^dd}dis 
itaquc.crioitj;rcuocati,&  c.vln  ^ ibitraditiira  Ob*. 
doribuSadccelieogend^oc.confySjcol.a.^ 

^ad  idcm^npfctc  Cot.  conf^ai  9V0I.2.  iSc  iun. 
inl.naudali(cr,j)^.hihiic6e,lf.deacq.p6lT.l>.ilinI.cf'  ' 
toi',CdciutAcl'a(l.ign.Crau.coLxaa.nu.9Til|g.c^V 
- f xwy.hnisGuidoiiis^pI.^.  qui  dicitctctroncum  lura- 
L mentum  pi  a^ri  caipfoFqtiod  probatur  rem  aliter  fe 

^ " habere.  Niaiji4  d*ti^:4e«A*muior.q.7* 

"81  iudauioeiumdo^ti^moasaircicutifi  le^aiO' 


quotitppc^ti- 
(2%  nobi|Vsig>lptas,  q nodrasexcedur : nuracu* 
lu.h.df  qiuli  idmirAnoricplciiiiTclmirunifiiium: 
iliiid  inquam' biblis  niodi>cptin2crc,5cpiob.m  p6r, 

2 qhlcili^tprobccaliquid ,fq» viroinaturrnbllcariu' 
petat,  vel  in  IbbftJna  cius,  T bt,  vel  in  lubicclociu^ 
in  quofit,  vel  in  orJi<^efaciciuit|i  vrcx^lpn  grafia , » 
'pri  mu,  qh  a Dcofidc  ali  qua,  q natura  nullo  mO  licti 
pfic:  vclufi  T^Soirila.vi  fuiff^oiue:  vH  «J  hOha^ 
bc.ttcofpusglbrincdtiT,  vct^h^u.spoh  relurrcdib-'^ 
ncin,‘&  ilia  In  rdiraculls  lumnium  ^adii  obdnciit: 

3 . Secundo  Jqp  illud  hr,tqdnafur.iipfaqiioqVct> 
ccrcpot.lid  iioii  m illa  in  1^0  titi  vcwtimouuosati 
vitam  rcuocarc,acciiVidcndi1aCHltaicm^lKtucrCr 
^iilgcnusalia  han>natur.f  ^otcftdarcvitani.e^llJ 
aufare , Icd  iion  mortuo  hoc  cxcqucmr,  potchiteni 
chltrcc,  VI  quis  videar,  fcJ  non  t4iiicn  caxusj&  Uufc 

:>lccuiidus  mitaculorurnloctisfrifaucmr. 

4 ' Tcrti6,quandoHcillud,tquodiiitur4iqtioqhcip- 
fa  facere  pbicft.  fcd  non  in  iHoordiiic . vcluti  quadb 
quis  virtute  diutn.tfubitoiibcraturA^tbre  oiuiisad- 
liib.ti.5  medica  inenps » vd  Cu  info^Aatur^ordino 

" * ’*rT  pafis 


lofephi  Mafcardi 


panis  multipli  cartirnam  Iisec  omnia  potcft  homo  fa 
ccfRft-l  nort*i!lo  orditic, prout  dc  his  omnibus  tradit 
ri'i-  i ' ' liar.in  luo rratl.dctcllt.ru.S7- 
Qtior  ■■'n  exemplorum  vno  probato ,;atmiracuIQ 
proboi  uicciur,  imo  fi  illorum  i^nu  alicui  enenlflc 
ppinunrationtm>  ve'  cornui  ad  ali<incin  Saucium 
conllabti.Santlura  illum  Sc  gloriHcatum,&  beatum 
quotjueco.vdabit.prout  fi  dicetur  al^uem'hic  fimi- 
ha  fcciiic  nicx  eolsquoq;  Saft£hts  diccmi)  fi  modo 
fa  nflira»  vir^  fecuia  utuiain  p6  ideo  quis  (a  nflus  ip 
pellir  iebet  cxco..p  fecit  miracula  ,citm  fzpi  fiant 

5 ex  icicntia , t non  aOt  cx  dono  Dei ; & lipe  cx  dono 
Dei  fine  metiU5'vit«i»t  habet  in  gl.i  .c.  ven.il  a.dc  tc 

’ fti.&  ad  id  cft  contex.  non  obliuioni  tradendus  in  c. 
ptophctauitii.q.i.Srdn  c.diclii.ea.cau.Sf  q.  it  inc.fo 
let,deconfc.dift.'4'.  vbi  Aug.tefcrt,  9 tanta  poflit  eifc 
miraculofa  fides  line  chatit.itc.vt  transferat  montes 
dc  loco  ad  locu  rp  .\bb.in  d.c.vcn.nu.  i .dreit  cfle  ob 
feraationedignu  pro  aliquibus  vcnilis.qux  fine  me- 
rito vita-  mira  faciunt:  na  dicit  id  vt  plutimu  cucnirc 
cx  deceptione  diaboliiq  vt  facilius  a Chrilli  fidelib. 
cuitct , illud  proculdubio  Oaruendu  cft,  ab  illis  mira- 
culu  leiltcct  eP.e  no  polle  .quin  habeat  hic  qua  tuor, 
quotum  vno  deficiente,  it  mitaculum  efie  definit. 

6 r>., , no, 9 apparcatt  illud  cx  Deo  non  exarte  con 

tingere, nec cxdt.ibolo Iliam  miracula  qu.-.ndoque 
fiunt  per  malos,  vt  c.icncamus,  1 .q.  1 .&  d.c.prophcta 
uit.dt  necefle  eft  martyres,  inqiiit  tCxt.  Ihipciraflca 
D.o  qu*  niaiid«u',it  c.li  quis  prapoftera,  dift  so. . 

T Sctundb,q;fittcottanatura  licutdeviigaMoyii 
muuu  m colubili.di  >!e  nfinaloqueme,  ad  Balaam, 
cx  c.eO  C.S  imunflo.de  hi.-.in  6. it  yt  prophanis  vur, 
dc  aqua,  qui  Tutia  virgo  vefUlism  cribio  mllt.cui 
ficmuuraac.clTlrad  probandam  inceftus  innocen- 
tia in.yi  alias  impolfibilia  coceflit,  teftcValcr.  Max. 
Ii.S.c.i.cxcmpio  S.namilliid.quod poiefl per  caulas 
natur  ilcstcduci  iion  cll  miraculum,  vt  inquit  Bar.in 
dtrafl.de  tcftinii^V. 

8 Tertio. qi  nonex  vi  yetborii.'f  fcd  cx  hominis  me. 

rito  id  coiingaiina  panis..V  vinu  potelhic,’Sc  virtute 
vetborutranlubftantiatutin corpus , & ftnguinciii, 
vic.cum  Marihz,!i.qux/iuini.deeclcb.mifl.5t  tami 
non  diectui  mitaculum  cx  parte  vciba  proferentis.. 

p Qnartb,9  fit  t ad  corioboratioiicm  hdei , & ideo 
caquxtiiini  ininillctio  hominum,  & n5  icnduniad 
confira.andam  fidem  non  funi  dicenda  miracula. 

Sed  quia  contingit  aliquando , vtad  compiol)a4a 
miracula  teftesadinit(aiur,vtip(brum  diclis,  i:  icfti- 
ficai:onibiis  miiacuiuin  fitnccncappatcai  ,qii  tales 

- tcftcs  liipcrhuiiifinodi  fafli  contingentia  deponen- 
da iccipiendi  lint,  videndum  cfi  przmifla  praxi,  qiiz 

10  finuaturmilliiinicrrpgindis,  f & «taminandis,qud 
pjrtc  videte  poterisin  d c.ven.vbi  Abb.Fcl.  ic  exte- 
ri fetibemes,  & pcc  Maluct.  in  tr afla.de  cano.land. 
dub.l.nu.iS4.cu  piurib.anicccd.de  Icq.quz  liic  omit- 
mntur.mm  probationis  materiam  non  attingant. 

1 1 Tefies  igitur  fuper  miraculif  probatione  ptoduflj 
non  iccipieiitur,  vel  falif  non  probabunt,  fi  miracu- 
lum direflc  probare  vohictim.dircae  autem  imdii-  r 
ge,  fi  per  principia  ipfi  dcpofuctint  1 nam  tum  mira- . 
culum  cx  (ubicflo,  iiiiC|uo  fit.  116  habeat  principium, 
concluditur, quod  ditede  probare  non  pofiit : ita  ait 
Arch.inc.ncc  mmim,  ad.q.5- 

12  Indiredcautprobantcst  vtJq  admittcntui,veluti 
fi  deponerent  a liquid , quod  vires  naturi  cxccdctcf. 
nam  cbfccuiiuc’,  & indircde  probat  illud  ipiraculu, 
piout  declarat  ipfemct  Atch.in  iup.Ioco  citato. 

13  Noaprobantieficsctiam.  tqnluntfingulaics,4c 
vnufquilqiic fupa vno  miraculodcponctct,  quiuis 
millecircm.  ita  voluit  Alex,  coni.i^.col.  vlt.vol.f. 
& amceum  Arch.ind.e  nccniiium,  col.vfr.  hoeidf 
afliuiicrc  Franc.  Ciit-in  itaddc  telli.  nii.8o.Anio.de 
&ut.in  c.  cum  opoiict,dc  accufi  idc  Alexin  conf-  yx. 


vol.i.Inn.ind.c.vcn.dc  tefii.Abb.  inconfi+i-nuin-x; 
par.i.Fcl:m  c.licctex  quadam,  mfi 2.  ver.  primo  exfiit 
dc  tdli.vbi  conftituit  conclufionem  illam, 'icfics  fia- 
gularcs  nqii  probate , St  adducit  rationem  cum  aiQ' 
pliationibus.limitatiouibus.Stcomrariis. 

14  Non  ptobant  item  teftcstluprt  iniiaculo  deponS 
ics,fi'ad, fucant  fcicntlz  fux  rationes, 'quia  erant  vici 
ni  facientis  miraeula.cx  co,quia  aptt  oQ  concludlit-. 
ita  placuit  eidem  Arch,  d.c.  nec  mifuiii.idem  cenict  . 
Alcx.corif.iqi.cQl.vli.vtil.i.quod  ea raiioiic p6to5  ' 

15  firmariitnamcumccilcsincodcmncgoiiomiraca 
li  comprobandi  debeant  dc  fingulis  Citeunilantiis  te 
Ipbndcrc.Sc  circinftmdi,  St  oninia  diligeter  fcite,  3c 
deponere, ptout  voluit  Abb.in  c.vc4.nu.2.dc  eclli.Se 
faciitcx.inc.cuin  caufani,  co-tit-lllc, quicllramuni  - 
vicinusncc  imcrcil  huiulinodi  facio , non  prxlumts 
tuV  hic  omnia  fcite. 

16  Contrarium  tamen  t voluit  Putpu.  in  l.i.nu.  to6. 
ff.fi  ccrr.pet. 

Cxicta.quxad  miracjjum  attincht.  nec  ad  mate- " 
riam  probationis pcitinct,  collige  per  ic  cx  latifiime 
traditis  per  fetibentesiri  d.c. vhic.de  tcI.Sc  vehe.  fan.  | 
in  S-Scin  Diflio.quodappclIaiurLcxiconThcolo^ 
gicuin.vcr.miracuiu.Sc  ^t  Sommifl.  ind.til.  dc  leL 
Scven.fah.Stquznosciiam  dixuuusfup.  in  conclufi 
Cahonizaiio,fatis  qbunde. 

C C Ly  S t O AfLXl^. 

AR.GVMENTVM. 

Perfpnam  elTe  mifcrabileni.quiprobeturiSc 
qujE  dicantur  perfonx  miferabiles. 

' s V M M A R I V M. 

I MijtrahiUi probaltx  ^erjbru  ^ujUtatfiuiUcii.jrhitr». 

1 Mtftrabiltiptrfohie  dicuntur  fidfijepupiUi^  orpbtni.  ^ . 

j.  iSMiJirubtUi ptrjbnuinon duividu^ipup^tiiy c^pbM^ 
'noi  diuiUi.Cotttr.nu.^. 

'5  MtJerdbiUi  dicuntur fenti Jtcrtpiti diuturnomorbo /uti- 

^ j^Jti,&  viiineSt^uibui  natur j moucturad mijerandum  , 

pnpttr fortuna  iniurijm, 

EtijmJihuiuJhiodiptrJbna  ^mt  diuitei^  vt  nu.6* 

7 ^:AIiJtrabiUmprrJbita»i  diei  puellam  nobiUm^ud  nenpof 

Jitiuuent  fdiy  nobiltlatepari  matrimonio  tun^i. 

8 Mi^rabitei peifonadicunturpire^rini,  aJuena  ,publicM 

ppniteteiun/antttixjnfttjtpcii  mrbrii  mulildit,lcptci/i, 
dfbilitatitiniarceritui(titSRaruciJ^nati,at^i^  qui  ■ 
nunc  recVni  jJ  Cbrijiidnani fdeinji  rtccpcrct 

I K ira  ri  confucuit apud nollros, quis di- 
L-x*-*  Lallctl  1 cauli, Scprobaripoirifmilerabt-, 

1 lis.qiia  Ui  rc  plciifquc  placuit, milinabilcm  f que  efie, 
ptobati  cx  qtiaji^aie  pafonz,  id  in  relinqui  arbiitiq^. 
iudicis.v;  ceiilticrc  Bar.in  I.vni.  C.qudn-  Impct.imct',  ^ 
pup.Sc  vid.poft  Pct.lac.StCyn.lmi.inc.lignific5iib. 
cxt.de  ortic.dcl.Guld.Pap.q-566.  quia  fccundu  flatu- 
ta,cxau^h.adhxc  jnfin.Cdcvtu.SiI.mulictcm,trii 
mancip.ita  fucr.al.nc  proli.  Alb.  i.'par.Aatuio'mm,q. 
li  2.'Ani..\bb.S;alij  in  d.c.fignificantibus.Si.ih  c.ad 
npxltain.di:  mre/u.  Aicx,iilai}d.ad  Bat.  iglnccquic- 
qud.S.Clt.dcofli.procon.lafiril.Titixtcxiorcs.coI. 

5. fl-delcg.i.Dcc.inc.lcdcs,  in  glo.mag.de  refcf.Ba- 
tach.iu  trafl.  gab.in  7.  parxj.jy.  Batb.  in  confiti-col. 
pcn.vpl.a.Sf  inconfia.col.i.  conCSoan  fin.vol.  j.Sc 
conf  4^ol.pcn.in  fi.vol.4.  CaIc.C6f.s7.nu.  1 2.Alcx. 
ili  coilli  I a I . num.14.vol.  i.  St  p)uics  alioS  ad  id rCfcn 
Mcnoc.ih  fu6  tra&.dc  ^i.iud.cau.cafu  eS.nu.  i . 

Vqiiimvtiudcxponi-.aibiitariiquzfiiithxpcrfo- 
nzmilaabilcs,nqnnullashicchuiiietabimus,quzd  . 
noflris  111  iluabiUiim  uuthatf  iccenfcmui.'' 

Inter 


Dc  probatiohiR' 

s Interntciasig^f  pcrfonut  mcfenbitn  annume- 
tantutviduz,pupillii&  orphani,  vtnot.catra  deforo 
c6pe.c.«  icnofc.dc  c/uper,de  don.inrer  vir.dc  vxor. 

Et  qued  vjdua.pupiUmiic  orphanus  lini  mUmbi 
|es,volucmmRcbuf.intraft.dclcm.  prouif.ait.3-gL 
vU-nu-a.  Aliliftdcc.i;7.dicitcoafltituno.nu.t.Azo. 
inliini.  C-quan.  loiper.imrr  vid.  dc  pup.  Damoud.in 
ma.daLcap.53a1u.1li.  &Maian.  ialua  ptaxL  p.di- 
iltina.nu.77- 

UiudpoSicino  locetiaditum  limitabianonpto- 

I cedcrcajuldovidaa  tpupiUua,dcorphanuscflcoidi 
nitea,quia  tunc  non  connumcramurintcimifciabi- 
IcSiiu  grauitcr , dc  doaefciipCi  Gud.  Flor,  dc  loan. 
de  Imo  an  c.  Ggnificamibus,  dc  odic-ddeg.  dc  voluit 
Specin  allegato  S.nfic  vctb  aiiqua>vcrLdc  idaa-ii  a. 
de  iaftnimca.cdi.  quot  etii  refert  Alex,  in  conL  1 7 >■ 
nii.  le-vol.  i.dc  auihoc  addi.ad  dee.  Delpli.Guid.Pap. 
dec.fddadcm  fenfere  IaCinl.Titueiext<xta>nu.6.n. 
de  lcg.i.dc  Maran  jn  aUcg.9d1iL0u.79- 

4 ConiraiiamtamentvoluitRoldVaLinconLrd. 
bu-45-vdI.i  .paniocut  ex  doOr-Alcx-in  d.l.T  njz  tex 
tora.£de  lcg.iaiu.7.  dc  Menociun  traa.de  aib.iud. 
(Lcaiu  d6diiW|L3. 

5 Secundo  dicuncureriam  roiierabileatfenesdecre 
pididmiuioo  moifaoiatigati>dcomne9,quibu$nam- 
la  inoucmr  ad  miferandum  pioptcc  fortuna;  iniurid, 
«rt  rradidic  auihc»  addic.  addcciL  Guid.Pap.jde.  idi 
demete  Rebuf.de  lcncea.proui.art.3. gi.fi.  num.  1 1 . 
dc  15-Bencd.  Capra  in  fuis  conci  rcgu.30.  num.ai.de 
AffliA.dcc.i57'OU.i- 

6 Quod  vclim  amplies,  t ctiamii  hm6i  pcrfonzef- 
fent  diuitea , iclic  Axo-  in  liun.  C.  quan.  Imper-inter 
popdc  vid.in  Ii.  cui  accedit  loan.  Lup.in  repcc-c.  per 
DoUrasaiu.a.nu.  1 a.dc  donadnter  vit.de  vxor.de  <p  dc 
,pbaucre  author  addit-ad  Guid.  Papeodd  fiipetius  te 
iatoioco-dc  Rcbuf  iucod.ttaa.de  lene,  ptouian.3. 
gl.vlt.nu.11.dcCapt.vbifupaK.30a1u.to. 

f Tectiodr  dt  pertona  milcrabUis,tpueUa  nobilis, 
qux  non  put  iuueni  fibi  nobiliucc  paci  matiimonio 
'iungi:authoce  Bal-ioLC  quisad  declinandum, col.a. 
C.de  cpif.de  clcr-idcm  arbiiranir  Dec.in  c.  cancrum, 
nu.  1 4ale  iud.  quod  comprobatur  ex  cli  qui  teliium. 
de  teft.vbi  Doa.qoos  aiam  allegat  Rebuf.ind.iFac. 
dc  fcai.ptoui.d.an.}.gI.vlcaiu.6. 

t Quarto  dicuntur  pcrfommifcrabilesfpucgrini, 
aduenzfpublicc  pccnitcatcsiiofinKs  expoliti,  cceci, 
dc  inucilaci  membris, atqiieprofi,  ac  dcbilicati,in  cac- 
cctib.conicai,cruce  flgnali,  atq;  tj  ,qui  nitne  recens 
ad  Chiidiaui  fidem  fcrcccpcrc,dcabj,  de  quibus  per 
Rcbufiind.traa.de  fenten.pcoui.art.3.gl.fi.pocotu, 
dc  per  Bened-Captan  cfiteg-iapct  tot. 

(^0^  C LFS  1 0 MLWl. 

ARGVMENTVM- 

Quando  poflit  miflio  in  poffeffione  probari 
tcftibus  praitcr  inftiumcnta  publica. 

» 

SV  M M AKtV  M. 

t MiffUiin fmhUthmfirummUt»5uJlibMi9jl 

frokMMda. 

EttttTf  CoHtrarMu.i. 

) ^ijUo  m poJftffiontmuJiilfMt  pnbsri  poufft  qnMndo 
Mtifa fuerunt  si$dfl3r quibu$  dt  me^iom 
ton^udst. 

5 Mt^fi>mmmpojy/ioniufiihisprokjrif^sadott^tpro 
duarmtMrddeoddiuiUftdMmferiptur4tn,qM4t  fnrji 
non  fujffkiret  coneludenfer  ad  probadsmimtnttontm. 

k ^tffioewn  in  oojgjiffiontm  quinqut  ufiibm  proban  nom 
JttutiUpfrfmpturam^ 
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7 dMifiionmm  popjhnemteftiimi 

ptisproban, 

8 Mifikmem  m poff^r.tm  ttfhbus  valdt  U^altbuipn^arK 
ConSranum^.^.ConetUatPo^. 

1 1 inpoffejfionem  per  conffitotum  partii  in  iudt 

eiofoHam  ptroban^qu^  non probanda. 
l^MiJiiommmpaffejitommt^i^bui  rt&tduiprobMam^d 
ittdtxu^  probrniomi  pars  conti  adixitt 

JkmtJi  oppcfnmt. 

Mi (Tt n n m “ probandam 
miuiicm  teile publicis  infiruiiietis, 
fion  auteiQ  tcAibuSiCoUigituccxgian  K;.vcr.pubUc4 
rumiCdcedid.  DiuiALir.toUcn.vb1fidi.col.14.vcr. 
odauoquxiuurAt  ^.lu  fi.de  Zuee^  ibi  nu.  1 k Sc 
hanc  magis  tcccprani  opiii.  cilctciUturMciloch.  ia 
uad-tUadipiicpofTirt  4.rcn)cslnu.9i4.itkm  voluit 
Ouid.P^q.3  56.a<l  ti.&  Macfan  cub.C.^  ptoba.nu. 
ai  Jc  lalfin  d4.ij4iu.i8.quod  memoria  dignum  cea 
luit  Rorn.flng.6. 

X Cumuriam  opink>.tamplcxusfuit  Dcc.indXj., 
nij.tS^lum  {cfiac.4ii}umadiuamrcntcntiain  acco* 
modat  adirmando  nulUoacin  in  poflcllionciu  tcll4>. 
piobau  ponC|«cg.l.io  cxcrcciid  ij»  C.  dc  fide  inOnim. 
cumsicnr.fuicciiam  Rebutinprajubcncfiuaxia^ic. 
dc  roidio.  in  pof.  nu^  1 . 

Hccfaiptomindillaiiioad  concoiiliam  r<moca<' 
ri  poietit  t fi  dicemus  tunc  miHioncm  in  poflUluxi^ 
S probati pofle per fUcrumacla» & 
iaiptuia;,cx  quibus  dc  inillionc  c6Aabac:  nam  tunc 
tenor  a^onjm  perreftes  probauir.vt  placuit  MaillJ. 
fing.  1 alic^ui  dcbcbitprobaripericfipturam;  6c 
4 ratio cfi  >touu  mifllo  cormaredcWcexaAis, C.  dc 
appcLdeharc  coticiliano loco  primz  declarationis 
cricad  principalem  condufionem:  pro  qua  Sc  fcicti' 
dum  dL  quod  ad  hoc  vr  tdlcs  ul  i calii  j^obent  a de* 
bent  tria  deponere , 9 luifiio  fa^a  fir  .*  deinde  quod 
cafetiprura  fuerit  conieda:  poUremb  quod  iucrii 
amilla,vt  in  fimili  not.  Bact.in  l.tdlium>  Cdc  rcfi.«5c 
in  tra^c  tdlib.col-a.vcff.  duit  tdlis. 

Sccundb  limitatur  ccncluiioprufdpaUsfVt  nbha 
5 beat  locuni>tqn  tcficsproducacmurad  condiunan* 
dam  fcripmram,qux  per  fc  non  lii^cact  coiidudcn 
ta  ad  probandam  imcntioncmiVidclicct>quia  colla 
rct  per  eam  tantummodo  dcimnilirnonc»  non  umC 
quibus  inbonis  ca  fadadTctapparcrcc.  tunecnim  te 
Ites  adhibai  poterunt  ad  probandum,  qux  fuennt  il 
la bona, llcuadit  Cur  iun.in  d.Lj.nu.S.  Sc  ibiLH!  Zuc. 
nu.i^7*dc  perquandam  liiniUtudinc  id  ca  adiuuanr. 
quf  animaduerfa  funrin  l.ccrri  condidio.$.qrh.0‘.il 
ce^ct.hoc  ide  aircruerc  Dec«io  c.  a.nu.S6.dc  proba. 
Am.dcc.i  3 i.dum  drlTait  dc  inUfo  dotali,  dc  decom 
tentisineo-Dcci.conl'i37.nu4.Marr.nnt'..4i4dum 
appr(^.udidu  Alex.iQd.l.j.dcOau.conf.2 16.0.19. 
6 Tertio  timnSda  cfi,  tqn  quinqi  tdlcs  ^uccrertt; 
na  cuc  loco  rcapturrcficnc»  & miHio  diccrcl  4>bata, 
n6  fecus  ac  fi  per  Icripturl  dcca  cbHa  tec » vt  in  funiU 
tra«lii  Dcc.  d.c.a.nu.78.dc  proba.du  dcclarac,(latuc& 
difponcs  aliquid  4>barc  no  poCe,  oiH  per  liiilrm>  vd 
fi:riptur2>n6  rcijccrc  probation6^  ouinq;  tcftcs,cb 
o habeat  loco fdipnuatiC.x  l.cdliui  C.dctdli.id4;^ 
bat  ex  traditis  a fias.&  fial.  in  l.gnalitcr.  Cdc  no  nu. 
pec.va.ic£iiludrSc  ver.tatio  oppono.3c  raciocfi,ga 
loco  feriptura^  firad  probatioudnoo  aGt  ad  fubSs 
uam  aduscxigmirypoiTuntrcfics  adduci»  v*t  ibi. 

7  Qnaii6vc^]mlinii'(cs)tqniudcxcx  ofHciotefles 
rec^erit : ita  docet  Spc.in  titaie  ptoba.$. videndum, 
verl^quid  Htdcbtcor.pars enimpfitprocurarcjVtdfii 
doiudicis  iccipiant:&  hanc  cautela  tradit  Veron. 
cautel.ijkf-dubitari  pdcin  cafu  fUniti,  dequo  fup.in 
aUaltiniuiioncfdc  hoc  id£  admonet  BaUnl-ampUo 
rcm,in  fi.prin.  Cdcappdlatio.vbiquandoooDpof«. 
fiint  produci  tellcs  t quia  fum  alij  tdlcs  publicati, 
Joj(pbiMaJcardi,voli.  ' Ff  2 debes 
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Dioin--  - 
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lofSphi  JVftafcardi**  SQ 


debcsdart  ttftrhina iudici',  vtteabfcnrc  illos  .1 1 Mer*tirix etuxnttxmproh/irttr,tfn'od ia  esuphW*,  «Wdw 


deinde  xccipiat  cxofficio.quam  inftmclionepto  pra 
£tica  memoriae  madandamjdicit  Coepol.  fup.  relato 
Joco.  & hanc  limitationem  ad  conciulioneni  nofltS 
affert  Deci.in  d.c.i.nu.8i. 

Quinto  lotolimirantpofcftin  telhbus  valde  le- 
galibus,vt  in  fimili  dicit  But-in  d.c.in  fi.  & in  c.  cum 
loanncs  1 de  fide  jnftnim.  ad  idem  refpondit  Fulgol'. 
conf.280.in  fine. 

^ Vt  veto  in  contraria  dcfccndamus  f fniaift  ftiadec 
authoritas  Bal.  io  c.  i in  fin.  vt  iit.  Mo.de  in  c.iurauit, 
col.4.vcr  it6  fi  efiet  aliquis,  de  prob  diliti"ifi  his  locis 
decidit  etiam  propter  Icgalitatcmpcrfonatd  regulis 
communibus  probationum  non  cflfc  rscedenduri). 
'jo  Proconciliationc  t dicendu  eftex  qnalitatc  tdfiiu 
iudiccmpoflcexcitari  ,&  moneri,  vt  ex  cius  officio 
huiufmodircficsrecipicndoscurct:  vndcciienicf.vc 
vera  lint  quae  paulo  ante  adduximus . & ita  1'oqni  vi- 
dcnmr  Anr.&  Fulg.prout  hoc  modo  conciliat  Dec. 
d.c.i.nu. 85. non  autem  pcrlc  luificcfcnt. 

II  Sexto  limitant  ^fhjccmiflioin  pofTertlone  poTfit 
perconfefiionem  partis  probari, a rg.  eorutii.qus  tra- 
dirBal.inauth.fed  nouoiunjicol.pen.  C.ficcr.per.^ 
difpurat  Deci.in  riib.de  probat,  hoc  if;  loco  fine  du- 
bitatioqc  tenebis,  illud  verum  clfc  in  confcfllonc  fa* 
£iaiu  luJicio, perca, qus  dicit  Dcci.loconupcrcita- 
toiin  d.c.2.uum.95.vbiconduditdcmcnte  Anch.iu 
coni",  i 5 1 .col.vlt.ftcusdle,  iitalis  contcllio  elfcr  pro 
banda  per  tcftcs,quia  cum  tcllcs  nor»  fulficianr  fuper 
principali  immcdi.ntc, nec  etiam  lutficerentmediatd 
perdepofirionem  fuper  confclfionc,*-!  ibi. 
j2  Septimo  poteris  hmitarc.tvtmiflioinpoflrciriong 


alibpMfiimbutKtnts  /iHmlfij/ipudvfifuohonp**- 
eoido  probetur.  ' 

j 2 MuUbrurHuppUatioHe  quot  eonlituantur , tf  errto  /Ha- 
tnul,quu  vere  nHrttrix  dicalur.^  ibidi  cireet boc  quind  . 
que  fcribtHtiuae  inter  jidijjidthttumrtlatx-ftnumiett 
»«.  1 1 4, 1 s , 1 6.  «7 1 7. 

1 8 Meretricem  probare  ex  tiirpi  ufhe  turi phmhm/X  tur- 
pi co»iun&ioneetiam^nevenereoc(»Ktebi\a.  ■ 
tp  Metttrtetm prafurnitXcircunpanUdnUn  veriJieniHum 
probatione.  ^ | 

20  udrgumentuma  cbenanetir  /eceideHtibue  admitti  inptri^ 
banda  meretricia  eurpHudtnCj-  • ■ 

11  Meretricem  prafumitXeo  ^ quo^oSu  aperiat  ianUtm 
domuere 'entranubite  oad  cMh,  (y  qeded  ekridereiuumet 
vifa  fit  intrant  et  ad  ipfam. 

22  Meretrix  e. V eo  probatur’, quod flMiat»  adeamareedMtft 

(pr  cum  ea  locantur, 

23  Scholares loquemcttmpuellanonprajitenitur  dkerePxr 

ter  noJUr.  ^ 

24  Presbpter  amplexans  mulerrem pra/ietnetur fteefeadcim  ’ 

ja  tam  bene  dicende, vel  ad pinite>ttiat»exbdUattdi. 

25  tSMeretrixpraJum/turexeo,  quod  endftfitertamdotHum^ 

nunc  aliam  wgredeatur.  ^ 

x6  Meretrix  praJamitur,fiprobtfttr  ptetitmmffqi 

concubitu.  ' ' 1 'i'<-  -.‘py 

27  MerrtrixprafumittrjSprobttuii'rHtpiffcfaeMadkmfr0 
. concitu,  etiam fi idprobamuerpue  ieeutn^jmimmfm 
: ftemnobilem.  . ..  ' il;  .t.fc . Sd/#  i 

2 8 Meretrix prrefetmiturcx  eo^qetod  ibbairm,i3lvmJi^M 
locofitqttoaSamerttrictsfoUHtvtr/M.  J 

xprMeretfixpraJitmtstr  ex  b^teafyvtfitnurittricia 


non  polfit  prob.iri  per  tdlcs,fi  pars Oppofucrit,  fecus  i-^osPoena raptmnon babetlocttm  contra  rapimUm-pctbtkf' 


fi  nou contradixit, & iudex  probationes  teftimn  ad- 
niifit,  quia  tunc  valcr  probatio,  lic  cocludir  Bal.  in  i . 
cciticondidio,  §. quoniam,  circa  fi.tf.li  cert.pct.qu6 
fcqnitur  poli  alios  ibidem  Alcx.iSc  approbarCocpol. 
caut.25  3.1l.atuta quandoque. vbiquamplura  liintlia 
adducit . idem  comprobatur  ex  c.  i .dc  it:ll.(pol.&  ibi 


meritruem,tel  pukiamm  iupanarirepcrum^ooMptiti- 
•e  UfimitentmsiSiJHiretTiciavttitindutaetT.  - ..  ■,*; 

3 1 Meretricem  nuruupaetfjmlurtm  inctdtetteri  im  baidDb 
, meretricio  eton  tenettnt  aiieontinnrisram,  <?., 

3 2 Mulier  ietbonejia  prajiemitur  ex  quoMateortu  ■■ 

" exercet.  . . 

per  Docl.&cx  Bar.  in  l.naturalircr.S».  nihil  cornune,  ^3  Mulier  paupercula  prajiemitur  facik  /ui  corporis  e^eii 
If.deacq.p 'iT.lcd  parte  contr.adiccntcuon  valcrpro  facere.  , ; . • , ‘ .p 

batiOiVi  inquit  Bal.in  S.quoniam.quc  allegar , & fc-  ^4 Mulier pntjumkurencontinetfs, qua  matrem, xnipatretm 
emitur  Dccj.lococit.&  fiifficit  parrem  limplicitcr  c6  pabuueneentinentim.  .•  > ' 

55  Meretrix  probatur  per  tejlei  deponmttsfarcfitakmtjpe 
merctricCrn.  ' ..-.ismi.-yf  9 

} 6 Mere  tricent  quem  ejfe  probant  tefies  \fi  in  reddeodostatio  > 
ne  dicant, qutajainoitteetjts.  . . . v • . 

3 7 CMeretrieem  qeiamtjjifo^afi  per  teftcsfie^piMret,  < 

3 8 Meretricem  quam  tje  prcware  ettaeer  tefiibtu  i-quinum  M 
coneubutrtett,c5rremieabmerinu  y,.-  - 

3 9 ,SMerc:rix  prokatttrtx  co,qmod  palant  Hf  pmbUA pfQ  etif 
retrict  habeatur. 

40  ,!Meretrictw  ttoet  tjfc  idoneam  teJUm  y pratpilit  pf  etimi- 
n.ilebttf.  t ' - ■ ' -.a  o 'J'  ^ ^ . 

14 1 Meretricem  tffe  idoneam  teflem  in  crimimbus  exceptis, Vt 
w harefis,lafatnate)lotis,& fineoniet.  ^ ^ 

pr«cipiCtPhilof9frtulfic'id  naturalis  ta  . 
*.V  ti6'di£lat  i vt  e duobusifialisf  feni|f$ 

in  i n us  efi  cl  i gahit  \ Vi  6t'fincjfutfei eft  in  duo  mata, 

& c.ncnii.  1 3.diftin.  ficrnditdc  Ancha.  in  cdf  56.pto 
declaratione,  col.a.  liib  nu.3‘.  verf  cobfidetant  et,  9 
proptcrca  dico : nam  Itcccrilercrnoes  eiiciat,dc  ilUi^ea 
nitn  concubitu  prohibeat  Djominus  homiocs,4a-ca,- 
mcrctiiccs,;2.q.4.tn  vtgrauius.acdctcftabilius  vite 
tur  facinus , folenr a noltris  rof  rari  meretrices ; f cx  r 
fcnt6cia  gl.in  c.intcr  opera,  dcfpon.  cui  accedit Alc. 


quitur  1 

tradiccre,  vt  in  limili  docet  B.irt.in  1. 1 . C.dc  relatori. 
& Abb.me.iniimafti,deappel.6c  fiprxtexru  talis  ci- 
bationis reprobarx  iudex  iudicarcr,lciuctia  ciTct  nui 
la,authore  Aret.in  d.c.2.  dc  prob. 

(;o  ^ c L.r  s,i  0 MLWn,  ‘ 

A R G Y M E N T V M.'  " 

Ex  quibus probctdtyyelprgTumat-njcrctriJL 


SVMMARJVM, 


E duobeifmalis  quod  mutus  efi  ftmptr  eligendum.  ” ■» 

CMeretreccscurfoleaesttolerars. 

Mtrttruia  whont  fias  non prafiimitut^fed probanda  efi. 

Meretrix  ex  eo  probdtur,  quod  palam  widmtm  txtrttai. 
j %lMtretrix  /x  eo  probett,  quod  pecunia  caiefa fi prqftituat. 

6 tfMeretrixaxiO probatur,quod palam,  fjpajim , 'tffint 

deieSiu  feproiistuat  tttamjim  pecunia^ 

7 Meretrix  nontfi  vqcanda , qua  fine  quafiu  'amorevtbe. 

rnt^icaptafuiecfpsam  amatori faciar,  'e 

8 ,SUerttrsxlket  expelli  pqffit  e vicinia,  non  tamen  puella,  ' in  l.fi  adultcriu  cum  inccftu,§.i.fF.dcaduit.  <r  & c6- 

^ jmm.».tts\ml  ^jjit  T -J  ^ : • - 


qua propter  amorem  amatori  ferit  facelit, 

S Meretrix  Isitt  in  carcerem  detrstdipojittob at  alitn&eon- 
'tta{ium,nontamS  puiHhquaamoris  afiro  percita fua 
'-amatori  copiam  fecerit^  ' 

20,  Meretrix tje.eoprobabur  ^.qMdmuUoru  libidini  pateat. 


probauit  j-amber.  dciurcpairo.in  10.  an-p.q.prin.t. , 
par.i.lib.im.  i9.Hiiic  fxpe  folct  a noftris  in  corrouer 
ii.im  voc.ari,qu^  meretrix  dicatur, 6c  quia  inhonclfas 
hxc  meretricia  t non  preliunitur  propter  generalem 
pr^fuu)Ptioncm,i.nicri(6,fi',profoeio.probari  deber, ' 

tdlc 


. ^ 
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tefteCcph.in  con£56.nu.s.&  BofTin  tit.  de  pluribus 
violcn.nu  66. 

4 Probabitur  ergo  meretru(>tn  planum  fiei  iudld»  rp 
palam  libidinem  exercear,  vtprobat  lurifcofultus  in 
1.  palam.ff.de  ritu  nupr.&  Alcx.in  conCsy.ad  finem, 
vol.  S.  per  gLin  cap.  inter  opera  in  vab.publicas.  de. 
fponfalibus. 

5 Prztcrea  fi  probabitur,t  quod  pecunite  eaula  fc  jp- 
Hituatex  fenventia  Bal.inl.itcm,&  fi.  ^.quotlcsin  li. 
in  vlt.no<ff.de  cdd.ob  tur.cau.6c  habemus  4 glo.in  c. 
vidua.  34.di(tin.vt  & fcnllt  Alcia.in  I.Mafurius.  ff.de 
verb.fignif.cui  probationi  faueitex.inl.mariti./.qui 
quzfium.ff.ad  leg.lul.de  adult. 

Etquamuis  hoc  fit  meretricum  quefiuolam  arte 

6'  fzccTC,  declaratur  tamen  illastetiam  meretrices  clTc, 
quz  ex  libidine  qHzilum  non  faciunt,  modo  palam  > 
& pa(lim,6c  finedeledu , te  proftituant,  vt  probatur 
in  d-l.palim.Srcdliinme  autem  Odaucnus,&  tradit 
.DidacCouar.in4.  dccr.  in  a.par.c.8.nu.4. 

Hxc  aute  declaratio  procedit,  quado  paffim  id  fa* 
cerent, vt  loquimrtcxt.fecus.fi  fine  qu^fiu  amore  ve 

7 hementiteapu  aliqua  lui  copiam  amatori  feciffe  p- 
barctur:  hzc  enim  meretrix  dici  non  potefi , nec  tur- 
pis perfona, fi  credimus  Fab.in  S.roror.Infiit.deinof- 
teffam.  cum  tunc  coade  vi,  aut  potitu  amoris  Ic  ',p- 
-ffitucrcdicatur,&  ideo  nec  infamisinec  merorrix  fit. 
i.faediirimam,&  ibi  Bald.Cde  adult.ide  placuit  Ab- 
in  cofi4-lib.i.vbi habetur,  quodque  co.a^cre,prH- 
luatnd  dicatur  meretrix,  6c  ad  hoccoprobandii  plu- 
rimum ^eu4,  vtlcmperaffolct, adducit  Menoch. 
dcarbitr.iu(i.lib.2.ccnt.4.  cafu  jas. 

Ex  hotMwimo  illud  oritur, f quod  licet  meretrix 
expelli  pofitte  vicinia , ne  bonis  mulieribus  malo  fit 
excmplo.telle  Ripa  in  trad.de  peftc.tit.de  remed.  p- 
ferua.contra  pcft.num.  164.&  Alcia.  in  d.l.Mafurius. 
ffde  vetb.  fignif.  huiufmodi  tamen  propteramorem 
fiicilis  puella  expelli  non  potent,  ,vt  ibidem  tradit 
Meno^.infine. 

p Secundo  loco  elicio.quod  ha;c  no  poterit  in  carce 
ribus  detrudi  prozrc  alieno  contrado,  licet  aliz  in* 
honefte  muliaes,&  meretricio  more  dictes  polline 
vtlat4  £>od.6c  Petr.  Duen.rcg.3  ra.in  i.rimit 

10  Ampliusprobatur  mcrctrixfprobando.quod  mul- 

torum libidini  pateat , incap.ridua  14.diftind.did. 
cap.mcrctriccs  ;z.qua;ftio.4.\;trdpondit  Mcnoch. 
conf.  I S.  num. aRba:c enim  cft  meretrix , 61,  hoc  cft , 
quod  dixit  tex.ind.!.palampairiin,6cfincdclcdo,dc 
quo  nuper  diximus.  * 

Ampliatur  hoc  etiam  locum  habere, (i  non  fuiflet 

1 1 ,pbatum,tqu6d  muiromm  libidini  pateret , fcq;  pa* 
la  proftituerctinlupanariiinodo  in  caupona,  ycl  do 
mi,vei  alio  in  loco  palfim  homines  admifiHc,todori 
fuo  non  parcendoyprobccux,  v t cft  tex.  ibique  Dodo- 

* res  in  d.l.palaitt.in  prin.vt  ait  Dy  n.d.c.S.num.  4. 

Sed  oportuniquzret  4 nobis  quifpi3, quot  Tub  hac 

12  muitommtappellatione  contineanrur,vtccrtorcirc 
poftimus,  quae  vere  mcrctrix  dicatur,  &ptoledoin 
nac  te  multarum  fuere  diucriaftudia,6c  primo  qui- 
dem gloin  d.c.vidua.duas  aftenopiniones.  ' 

I j Prima  eft,tquod  in  mcretriciam.turpitudincm  in- 
ddiffe  mulier  dicatur^qusadmilirplurn  ,qu4m  vi- 

tinritria  millia  hominum:vcccfin:t  Bofl.  tit.  dc  pluri* 
u5violcn.ni1.67.: 

14  Poftcriontquaeadmlfitquadraginta  ,vttcftafLJ- 
ber.in  trail.  de  iur.  patron.in  20.art.8.quzft.  princ.in 
i.par.lib.i.nu.i2. 

Sed  hf  bpiiuones  nd  farisprobanturifi  red^  verba 
g\.8c  iuta,qu*  adduci  t.con  fidcrcntnr  : loquitur  enim 
illa  glo.enunciatiu4,quo  ad  appellatione , & fignifi- 
cationem  verbi  multorum,qu^  vari^fecundu  liib- 

iedam  materiam  acci pit,vtcolligiturcxd.c.dircipli 
na,45.diftin.6t  d.c.laiorcs.dcclcr.cxcomm.&  ibi  ha- 
latur in  glaquot  cdprehendantur  appellatione  roul 


toru  no  autem  loquit^iUoad  mcrcrticis  ^barionem,' 
vt  c6fidcratSrcph.Cotta.inluotrad.dcludo.nu.2z. 
XJ  Tertia  fuit  opiniofquorandJ,  Q>  liilficiarprobirc. 
vnu  tatumadmiliflcqii^ftuscaufa,  vr  voluit  Mar.de 
Affliepoft  Luc.de  Pcn.in  conftit.Ncapol.rit.4j.li.  j. 
pcrtex.in(U.mariti.S.quiquaeftu.lFad  l.lul.dcadul. 
fcd  ille  tex.  non  probat,  loquirurenim  dc  marito  le- 
nocinium facicntc,vt  tradit  Didac.d.c.8.in  z.par.nu. 
z.  qui  illum  reprobat. 

16  <^rtafuirdpinio,t9  fatis  fit  ,pbarc  ad  meretricia 
vitam  probandam  mulierem  caufaquasftusduosad 
coitum  admififtc,ncc  plurcs  requiri,  placuit  A bb.  in 
c.cum  deco±.extta  de  vita,5c  honeft.clcr.  & m c.io- 
tcropera.vbi  Prspolitus,cxtra  dc  rponl.quibiisaccc- 
ditIo.Lup.inrubr.dcdona.intcrvir.&  vxor.S.40.idc 
selcrcBal.intracftatutorum.in  vcrfgabclla.col  vlf. 
vtrcfenNcuiz.inlilua  nupr.lib.i.verf.non  cftnub6- 
da.nu.i4S.&Stephan.Cofta.ind.trada.dcIudo.nu. 
Z2,quam  opinionem  refellit  Didac.  loc.cit.d.  calix  9. 
pa  tcx.in  d.l.palam.ff.dc  ritu  nupt. 

17  Qiiinta,&  vltima  eftin  hoc  Icntcntiajf  quam  pro- 
bat Didac.loco  lupcriusaddudo,quod  probandu  fit 
non  duostantum,fcd  plaresadmilifle,qua:vcriorcft, 
& aperte  eam,pbat  tcx.in  d.l.palam.in  illis  Vcrbis,it6 
quod  cu  vnOi&  altero  fc  pecunia  accepta  immilcuit, 
non  videtur  palam  corpore  queftum  facere,  & ibigl. 
& hanc  opinionem  afteit  ct  Socin  conf.  54.  vilis  tc- 
ftibus.colu.3.1ib.  3-&  Prob.it  Alciat.ind.l.  Maf  ff.de 
vcrb.fignif  atqucCcph.conf.i40.nu.6.vol.  t.  quidi- 
cir,  quod  licclab  vno , vcl  a duobus  forte  fonuna  cl^ 
fer  cognita,ndn diceretur  mcretri.x  . 

18  Probamrinlhpcr  meretricem  t aliqui  efle  non  fo* 
Ium  cxrclaroinodo,ex  quo  aperte  colligitur  merctri 
cia  inhoncftaalcd  etiam  per  tadum  cum  pluribus, & 
turpem  coniuddionem  ctia  fine  vcnerco  concubitu, 
vtrcfpondicBid.conf.2o6.volam.4.cum  adduclis4 
BolT.dc  raptu  niulic.nu.9.&ab  Alcxic61.i  j.in  fi. vol. 
7.&  4 DoA.  inc.  prxrcrca , in  c.  literis  dc  tcftib.cx 
quo  probant  pneluinendam  copulam  ctii  ex  lignis 
Venereis,  &cx  adminiculis,  vt  ibi  tradidere  Fcly.  & 
Barto.in  l.capi^  S.ff.ad  lcg.lul.de  adulr. 

19  Itidem  pradimiturthacc  meretricia  turpitudo cx 
circunftantiart  vcrilimilium  probatione,  vt  firnfit  Ia 
c0b.Butr.i4  l.ntquc  natale.s,C.dc  probat.cui  adhaeret , 
Franc.Bmn.ia^adar.dc  indiciis, & tomira.in  quarta 
quaedione  priux  par.nu.s.nanvctiain  in  hac  materia 

zoadmittiturf  agiimcnium  a communiter  accidcnri- 
bus,vthabcmui  Bald-in  d.l.ncquc  natales,  & a laf. 
in  l.non  hoc.  Cvndc  Icgit.col.  aotcp.atqucd  franc. 
Mal.quxftio.8f9.nu.  t i.p.ir.z. 

Multx  vcrol  noftris  aiuincrantur  conic^lurxad 
hancimprobictem  mcrcrriciam  detegendam . . 

21  Prima  eft,fipobabitur,t  quod  noduapcruitianuS 
domus  intranous  ad  ea,  vt  retulit  Bald.in  d.l.ncque 
natales, & inl.ataopcra.colum.i  i,  vcrfpoteftponi 
aliud.C.qui  acuf  no  pof.  quod  cohfirmauit  Nait.  ia 
conllzoy.nu.4/olum.i.  & quod  vifa  clldcridcrc  iu- 
ucnes  ihtrantcad  cam  ,quodita  Icrnanrcomunitcr 
mulieres  inhonftcvmcptcs,  refte  Alcxan.ind.  cofi. 
i3.nu.i4-lib.7-‘adhoc  videconfi.D.Ang.intcrcd* 
Ql.1natrimon.cofi.44.nu1n.4j. 
zz  Secundo  prxtmcrur  meretrix  f ex  probata  cirom 
j ftantia,quodfcblaresadcamacccdat,&  cum  ea  lo- 
quatut.vt  voluiBald.in  d.l.  neque  natales,  colu.  1 .6c 
Fftnc.  Biun.  d.;ad.  dc  indicijs  in  quarta  quarftione 
primxpar.mi.liquia.vtinquitBal.  qu.idofcholaris 
.23  loquitur fcu  pcila,n6prxfumitur dicere  Paterno- 
” ftcr&  lafind.lJohocnu.iy.  verf.&pcrillainftrfir. 

C.  vndclcgiti.K  Bal.in  d.l.data  opera.  Anch.in  rcg.  . 

lemclmalus.cUegiur.lib.6.irno.inl.vlr.ff.dchcr:in  " 

ftit.q»  tam6  noaproccdcrct  facile  in  facerdoceifiue 
24  ptesby  tao,  t ctia  fi  amplexaretur  mul  ierfi  przfu- 
meret  fixccrccl>ndiccndi,vel  ad  p^uitenua  exonSdi 
loft^biMafeidi,vol.%»  Ff  3 exglo. 
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caprininiit^pr^mpt.,  • / • v» 

^5  Tatio  pra^oiacemrnieittrkt  ex  probatadicGr 
^anna,  eo  quod  muliuiiunc  vnam  donwoaAcali^ 
ingrediuir,vtait  Ang.  ifl  1.A  qua  illuftris.£ad  Seoat. 
conCOrCad  idem  te^iuliKarain4:<m£{84Uvi^ 
i6  (^ttopia;rumc{ta>aemx,0p[obeiur£ecepiflc 
pe^Diatn  pro£oncubitu,vt  ibi  per  eundem  Gtam-  g 
adducif  Bal.in  I.idcm.fF.dccondicobtutp.  a^ufi 
37  Ampliatur  hoc  tt  vetum  dic  t fi  probaretur  pei 
imum  tm  tcftcm  nobilem . quia  cura  tcftificctur  de 
erogatione  pecunie  a fc  fada,&  fic  defaflo  proprio» 
ci  ftaretut,  vt  per  Caftr.  in  1.  quicunqt^u  vic^I.  C 
de  fcm.fijgir  & in  conC  j z9-vifa  petitione,  ctii  fi  pro 

f Iter  cius  dcpoficioncin  redderetur  infiunis , vt  inquit 
aCin  I.cundtos  popuJos.inpcn.col.  Cdclumraa  tri- 
nit.  & fid.cathol.  6c  traditur  ab  eodem  Graoitn.  in  d. 
conf.  s 8 j\um.  i S.quandoautcm  vnico  tdli,qui  depo 
ni»  defado  proprio, credi  debear,  Sc  qium  probatio- 
nem fkciat,vide  latiflime  Meoochium  de  arbit.iudi 
Jib-a.ccntur.i.cafupp. 

Quinto  praEfumemr  mactrixtcxprdbatacircun» 
^tia,q’  inhabitet  & verfeturin  loco, in  quoali*  me- 
xetrices  lolcnt  vcrfati.vt  in  luDanaridoraicc,  vt  dixit 
‘ 3crin.Choue,in  tra^a.  dc  publicis concub.'in  rub.de 
ftupro.de  quarta  fpccic.nuin.  30.  verfi.  & fi  quxratur 

Siuomodo  cognokarunEr  cx  hoc  infurgit  caam  pri 
umptioinhohdlatis,quiaconfueuirvcrlari  cum  le- 
nonibus : nam  talis cll  lioaio,  qualis focius,  1.  fi  plu- 
rcs.la  i^ff.dcadminiftra.tut.Ang.conf44.inter  conf. 

matrimonia. uu.iS.  • ^ 

3p.'<  Sexto  ptjcfuroctur  fex  habitu &vclc  mcretiicia, 
qua:  a matronali  diltar,vrcfttcx4nl.iie  apud  Labeo 
ncm./l.fi  quis  virgincs.ff.de  iniur.«5t  piolequitur  Bcr- 
«lond.vbifup.nu.  37  vcrf.t  ineretw.ad  que  habitu 
diucriiimgeffandum  cogi  polle aflbfirBal.  in  lanini 
ine.C.dc  epjfc.audicn.iSt  idem  ctiammJcnonibus,dc 
quod  debeat  meretrix  portare  lignim , dicitDcc.  in 
J.fcm  per  in  conrrac.nu.4'ffdc  rcg..iu- 


.cftcxl4»qaieicbmM  «^djdantibiiyfCdiifcit 
' oculos  latere  non  Colcnt,yt  teft^tqr  AtigeuAl.i.£6 
cer,fe&&  ibi  De&du.  i6Jk  Pvrpmnn.i  ts.  n 

3 ji.  Scdiriab empUarepoteriSk  f ptobatialiquam  e£k 
mererocedieuampatcfteffii^tffares^ittx  ' 

siam  FeLiQ4[upractctca.detelHb.^^^  agiturdcpnsol 
da  inhoneste  In  gener^  per  ea  quat  poianaoere  ^ , 
&Doddal.obcptmcn.tnS.v|ti.ff.(teicAibuvtcof»uil  ^ 
xiit  Alexrind^cotifir/.au.  r^vol.p.dcdeei^itn^ui^i 
Boer.ia  cteciCa  ^.motus  ftiit.nu.8  i.r.pat. 

3i  Tertio  velim  amplies,  t pf  obarienlparted^ 
cum  ca  cocubuiOtmud^rem  habutftentriSeaum  ' 

dc  cafibus,  in  quibusfociuSppteftdcibcioimaroga 
ri,ex  nota.pcr  Bar.iaUepct.S.vltff.de  qti^.&  cautft 
reliquere  Alex.d.coof.i  r.nu.»^. & Jlidaajitd.coofi.  . 
205.num.4. 

jp  ProbaturitcmmaetrixtpaprobauoncfnlatnflS 
^ fcilicct  pro  meretrice  pali  dc  ptft>lici^  habetef  *ab 
Oibiis,tcftc  Aiex.iod.conf.1  ;.infUtbiak,q>  in  pr^ 
Ais  famaplurimuiuucttadducit  Ooft.  ih  cpretetei. 
de  tcftib.quE  refett  & fequi  t Natt.  Tn  nu.j. 

vt  ^nfii  & Ang.inter  c6f.matrimoDia.  CdC^  qui  St 
piures  conieAurasaddudt  incontinentiam  notices. 

Huiuimodi  aut  mcrarici  ita  probatae,  cum  fit ihfii  ' 
niis  infamii  faAi,vtaffcrit  P.uif.  in  cof.44.n.tp.' voi. 

40  4.  t nou  adhibet  rides, fccundu  Iodoch.DainiDud.ia 
praft.rcr-crim.c95.  nu.  1 o.  V bi  i n tere,  9 jpfis conque- 
itntibus  de  opprelfionc  violcntauMU  ci^cidc  ideo 
non  ent  mererrix  t ellis  idonea, pr^cipoiia  cntnuu- 
libus.vt  armnaduaiir  Spc.intit.dcteftcS;'i.vrac 
pfere  Doft.in  c.tdfim‘oiuu.cxt.deteftib:Soct.inc^  . 
ioj.col,2.vol.3.  adquodextatctiamcbtcx.'&ibigl*  ^ 
in  1.^./.  lege  lulia.ff.de  tdLideoi)  cenfuetcKeposda: 
Mome  Albano  in  traft.de  tcft.  nu.ai.Crocxo.  tra^ 
par43:nu.j2.Pacifcoilld7.nu.8o..voLjiAlex.c6fu^ 
vol.i.lodoc.  Damoud4letsfti.num.26.&hanceib 
* *cdemdcrecdpra<nopinionemdixitlafitnl.cuftab 
populos.in  i.lcft.nu.54.C-dcluro.Txinii&fidiCadi. 

«E  fuUGlar.in  prae.crinv&.fi-q-24.v^iiOT  meteau. 

X ^ t-n  >«^4  n^n  rn  AMee*aKaM.a»4rA‘.  f 


£x  hisduoobicruationc  digna  co’Iigft,  ptimuna  ^i-  Limitacurtaid  non  procederet  io  critninibitteX*\ 


^ ^ ' « 

3oqu6d'fi  in  lupanari  fteperra  Iit  iuuciiscbpta  , lald- 
»ics,&  mctctiicia  vcftc  mdura,  6c  ccciDgcrct,vteam 
eliquispro  meretrice  c6pn  meret,  istoprciflbrcxcula 
istidc  ob  querela  nullo  modo.capitaircrpunirct  ,et 
‘Aa.htc  cbprdTibuc  virgo  ea  fuiffer,&  locob  mcrctri 
^ hanc  praefumptione : ita  fcripfir  bdoch.  iapraxi 

■ fa.crimx.9s.nu.i  t.cum  poena tapiuhon habeat lo 
C&  contra  rapiente  publica  mcrctrlcoi , iuxu  fnlam 
Marfil.in  l.vnica  G.dc  raptii  virgin-CCarphalxonf. 
i4o.lib.i,arquc  Anton.  Gomcs-fiipr  I.So.Taur.nu; 

* 4f.qui  dc‘  communi  opinione  tdVaur,dcquotamS 
vidcasClar.in  praxi  cnm.  S.tapms.  wf,  quscronuu- 
quid.ft.Bof.mtit.derapr.muliet.nu.0,  1 •• 

? i.v  poftcriusdhtqubd  fimcedcmiiihabiraracrati 
CIO  quis  meretricem  diCar,nd  leoebidraftionc  inia 
;^iXi*rum,  fcd  proptu  habitum  excufaion e fit, dignus, 
irradit  Spcc.tir.  dciniurijsdi:dam:odato.$.t.  nu.. 
3,vctf.itcm  fi  te  dixi  meretricem.  ’ ; . - 

^2 . Septimo  prxfumiturtetde  inhoieftate  muircris 
exqualiute  aais.  quam  excreet,  M^^ublicismcrci* 
bus  prxfit,yt  in  i.humilem.  C.de  incitnupr.  6c  irem' 
ex  a 1 i js  non  valde  vrgentibusi  vt  fi  po^cuia  fit  mu 

33  lier,tquxlacUcprxUimicurfuicoi|>ris  copiam  £1- 

34  ccrc.vt  l.pcn.G.de4>ccui.li.iodteitexco,t9mat^ 

Vel  patrem  habuit  incontiucncemrUthorelo.A^ 
in  reg.fcmel  inalus.de  reg.iur.libxs.  <de  his  habetur 
pcf  6of.ih ni.dcplutibus violentinilS»  " - 

' Probantur  aptem  haec  in  merettae  per  teftes,  Ss 

^3  probaturmomixt  pcieofdcmdbpnentesfcireu- 

* lem  effe  mcitnicf^,  cz  fcntCtia  Baia  1. 1 .Cde  cot» 
lufio:det(^ea>ad  id^xc^poodit  Gras.conf.  58.ntt.1d. 


teprisihxrdistlzik  maii:ftaiis,.dc  fimoaiaBy  vtaucbod 
cft  Accin  dl.3r^.lcx  lulia.ff  detefti.  & babetucih  c« 
iit;c;  Hcli.de  Simon  tradit  Nepos mdinAxiecisAib.  ' 
- nu.2i.&  Alcxdnd.oonf.io.iuprin,  • >,r:  ^ 

..t:-.  ~ 

, ■ e.o>  c;irr 
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Eji  qwbtts  probetur 
•3  M.  M A 

1 \^aptiaprobamr«M  QbJeuritMtfitrh^.^l/y^. 

2 in^rsoraj4ptcDj^fet(nt»r»3tMtttmrfl^ 

3'  -SM^pttia  fr^titur  t?e 

5 xi>iion4Ueumpr9j^tuf/ffJ9>ilitQdhgitfiitt$y^ 

• rrupfAr,  : j . 

iw  oUm  r*  tapnit 

'tXnufv.7.  .r  ,,'i  jr^uri.sj-r.r  ^ 


-r 


r ia 


jpatct9.qtti4  bab»tm 

anim»akeratus  aUetatdoippwrotadamrfix 
(b>.io  ii.dd  pUyfiQgoom.€4e  ag&pacti.  9j?ofi 
dc  Poi.tn  i.  I ver-quaarit  feoBdovCd^cr oga.tqi^ 


6 ’ id  ampua  in  ticftibtis  t rarioqiena:f4defKibus,qaia  . Ut.aniU4fi.t2.cbp»pha.ipn>tyiacbpchdolc>tcx  «0,9..^^ 
fiiA  vitiatiHVt  z afpcftus nUniiaiua^iA^  Ot«i»cs^b.J; ui* 

' . -.^  '7  t 1 ' V.  . \ ‘ ‘ taiotz.' 
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De  probationib,  GoncluC  MLXX-  22.8  » 


tcriora  £:epe  cogaorcantur,jr.pauonum.Inftipde  rcr. 
i diuif.proptcc  g>  & cx  habiiu,  f vcftimcntiRf/lugubri 
bus  probari  moeftitiam  diccrc  poflumus;arg.noc.:pcr  ■ 
gl.inl.  genero. vbi  2c  Bart.Uf.de  his  qui  not.tnfam.cii 
♦ &vcftiincritatpcrronx  qualitatem  dcmonftrcnr.Ji 
lpcciofas.if.de  vab.fign.I.ajpudL3beoncin.j)'.fiqiiis 
virginem. ff.  de  iniur.rpai.  §.  pcnul.C.  de  aqua:du2t’ 
lib.n.c.itiudcx.dcrcUf.Dcr^.confiz^.nu.d.  . 

Hinc  lugubri  indumento,  atq»’  nigro  in  mottuoru 
funeribus  vtiephfucuiiiproptCrquod  mors  alicuius, 
t probatur  cicco  1 quod  lugubres vefles  per  propin- 
quos,ad  qiiosvcfilimilita  propterca  mocdlria.aduc 
nit, delata:  fueriiit.Bar.in  d.l.  genero-  & in  d.K  penuK; 
ficut  etiam  dici  folct  de  luciu  pcrcoldc  facto,  Boer*. 

, dccif.zSS.nu.t.iha.par. 

Hinc  etiam  Dei  Ecclcfia  mdefta  memoria  mortis 
faluatorisnollripairionis  Dominica:  nigras  & lugU- 
. btes  vcftcs  aflUniit,ac  viduae  faciut  morrtiis  viris, qui 
bus  etiam  a viri  hxrcdibus  debere  tradit  Ang.  in  1.  fi 
vfusfru£lus,S.fidoslcgata.ffadlcg.falc.&  ibi  A|e.& 

^ idem  Alex. in l.fi  exrc.§.i.ft:de  ftip.  Icru;  qui ctif de- 
beri famulis  magnbrum  virorQ  dicit  Hipp.Bonacof 
in  ttad.dc  fcru.vcl  famu.q.  t >z. 

6 Hinc  Icgimusf  apud  Plntarch.  i^i  Tyt^efei  vita,  na- 
uim.qua  in  Cretam  in  tributu  Mriwj^iroTliefcus 
vehebatur,  ppea  habuifle  vela  nigra^lugubria , di- 
jtillcquc  Aega-um  iiilutis,  g»  li  filius  vi£lbr  interem- 
pto Minotauro  rediret  in  pi^tria.albuiii  vclulubmit- 
icrcnt,ccflantctuhcmoeftjria,quafMa:ritia:fignum. 

7 Hinc  qui  apuUuidiccs  fonunarum  t&  capitisrei 
indiferimen  vocabahtur,fordida  vdlc  quafi  mcefli- 
tiz  ligno.&  doloHs  vccbantur , ad  iplbsniilcrationc 
moucndosjvt  colligere  licctcx  M.irc.Tul.otatioBi-/ 
busjquampluribusinlocis. 

QO^  Q LV  S l 0 MLXIX, 

ARGVMENTVM. 

,Qui  probetur  molcftiam  fibiab  appellante 
illatam, 

SVMMARIVM.  ;• 

r ^lokfitam  fibi  ab  appellante  illatam  probare  debet  e^l- 
IztM . 

i kM  okjiiam  Jibt  ab  appellante  illatam  probare  debet  appel- 
latus imontsnentt.  CQntr.nu.}-Con(iliatio.nu.^. 

5 Rrobatio  quando faciendaeji  incontineti admittitur, qua 
altas  non  adMittertl»r.Contraristm.na.6. 

7 Incontintntt  vesfLuin  sntelhgcndHm  tji  indicis  arbitrio. 

S Moltjliam fibi  ah  appellante  illatam  probare  poterit  appel 
latus pr^andoi,quod  appellans  il^m jpoliauit. 

9 Moltjisam  Jibiab  appeUaMeillatans  probare  poterit  Mpel 

latus  probando, quod  i»iu/l'e  eum  turbauit  in  pojfej/io  • 
Hifua. 

10  Mol^iamjibi  ab  appellante  illatam  probare  poterit  a^l 

latus  probando  quod  innomuit^  attentanit. 

Qua  duobus  modis dscLxra,vt  nu. ii.&  iz. 


nionem  fequitur  Io.  And.fic  probat  A bb.nu.8 . 

4 Goncilianturf  haoptnioncsdiftinftionc/vrprior  . 
procedat , fi  moleftia  deducatur  dilatorie  ad  cffe^ii  . 
repellendi  appelianrcm,d6necab  ea  ceflct,pofltnor 
vero, fi  deducatur  perem  ptoric,  vt  priuetUr  appcllan 

* 'di  beneficio, ita  conciliat  A ntun  d.c.an  fit.qucm  ta- 
mennon  probat  Abb.nu.8. 

A mplidcndo  priorem  opinionem, quzvfrior  vi- 
detur, quia  illa  vci  ba  non  fiint  polita  in  ;cx.  abfquc 
minilietio.c.fi  quando.dcpriiiiicg.in  6. 

5 Infertur, tqjquandopfibbarioficridcbctinconti- 
ricnti,.admittitur,  quxalias  non  admittereruf ,tefte 
Dcc.d.e.an  fit.  qum.d.  ad  idem  pcrtinct,quod  fqripfit 
Abb.in  c.furcitata.cicininreg.rcfi.A  in  c.ftipci  co.ih 
fi.de  ofli.dclcg.  vbi  ait.  quod  exceptio  legieima  no  in 
tclligifurrcicda  a ifitutp,  quando  incontinchri  p6t' 
probari. idem  Abb.in  cqnf64;\  emo  ad  primum.nu. 

' 4.1ib.i.&  Dcc-qui  hanc paitcm  tuetur inc.cx parte. 

ci2.nti.4S.dcot}i.dcleg. 

< Contra  Abbaremtientir  Alcx.inconrp4.col.r.. 
vcr.nccobHat.vol.4..Sc  Ijfind.l.iuhlgctium.S.qnod 
fcrc.ff.  de  paci. 

7 Dcclaraturaut  ampliatio  ffupra  polita , vr  verbii 
incontinenti  f^accipiemlu  Iit  iudicisarbitrio , vrdixit 
Alan.rclatus4gl.in d.c.an  lif.de ibi  Dcc.nu.9.1cquic 
Mcno.d.  caf  1 6.ih  fi.  & generaliter  lignificatio  illius 
vcrljiaibitrio  iudicis relinquitur, vt  tefiatur  laf. in  1. 
lc2la.col.4.lf.fi  cerpct.atquc  Tiraq.in  l.fi  vnq.  vcrli. 
omnia  vel  partem  aliquain.nu.»o.C.dcrcuo.  donar.  > 

8 Probabitur  aut  huiufmodi  moldliat  ab  appella- 
ro, primo  probando,  <p  appellasillum  fpoIiauit,d.c. 
an  lir.dtibi  Abbas, Dcc.&  aiii.Dec.itidem  in  c.cu  tc- 

.ncaimir.nu.p.co.tit.dcappellar.lic  tradunt  Inn.in  ea. 
cxpartc.cl  z.dcibi  Fel.Sc  pcc.dcrelcrip  Bal.in  l.prx- 
fciip.col-i6.verl  prxiniiteadcuidciuiam.  C.Ii  corra  • 
ius  vel  ytih  pubi,  idem  Dcc.in  cpnf.  wj.  col.^.propc 
inediiiin,d{  Mathcfil.not.as. 

9 Sccuiui6probandotg>iniuftecutUfb.iuitin  pof- 
fcflioncfua,vtccnliiit  Mathcli.d.nor.iS.Angcl.in  1, 
vlr.Cdctcmpo.appcllat.&  pcc.ybifiipfa. 

10  Tertio probando„tQ^  inn6uauit&attcntiiuit,vt 
author  ellBald-inc.exp3rte..col.6.  vex.item  (d.-is.de 
tcllib.  vbi  habes,  tp  tunc  appellans  vr  reminci.irc  ap- 
pellationi,de  lentitia  tranfit  in  iudicatum,tcllc  Co 
raf.in  l.naturahrcr.S.nilul  couVmunc.numiioi.ff.de 
acq.  poir.Coniard.ad  l.vnica.C.lidc  momciu.i.pof- 
fdrid.fuc.appdia.ver.ampliat.fcu  quafi  nu.izp. 

X 1 Dcclaranturt  modo  fupradi,da  116  pioc^Ci  e,  qii 
fpbliatio  de  innouatio  procederet  pp  aliqti.nin  fiipcti 
ucnientem  fiflpidonc,quaiillud  poUulaict,  vr  decla- 
rat Dcc.in  d.c.cum  rcncainur.nu.io.de  appdl.  ^ 

12.  Declara  fecundo  t locum  habere  quoad  renuncia ' 
tionem  in  praiiudicium  ipliusappdlaiuis,  qui  inno- 
uauitjfccusquoadfjuorcm  appel lati,qui  ti  vdlctin-  ' 
fillcrc  circa  appdiaiione  1’cmd  intcrpolica,  cogcrCt 
appellans  ad  eam  profequendu , vr  voluir  Abb.in  d. 
C.CX partc.in  gi.a.de  rderip.  de  ibi Fcl.nu.6.  de  Dec.d. 
c.anfit.nu.4.de  generaliter  non  pot  appcll.in§jccnun- 
ciarcappdlatioiVi  in  prxiudicium  .'ippdlaci/ytdcd- 
fum  fuitadomiius  Roc.dcc.jij.dc  appdl.in  antiq.* 


iT*  vJlCLLIclllJ  probare  debet  appellatus, 
praetendens  exeo  appellantem  renundalfe  appdla- 
tioni,c.an  fir.de  appellat.  & ibi  gI.Abb.Dcc.&  Ftan. 

1 “ISldampuSf 

dum,vtdicitmintc.'<tud.can  irt-ibi,paratuscftinco  ‘ 

tinenti  conuinccrc>vttradir  Dee.  ibi  nu.6.  & ita  bsc 
■ verba  dilpolitiue  clTe  adiecta  tener  Menoc  in  tT.idt. 

dearbit.iud.li.z.cenr.i.caf i6.mi.). 
j Contra  hic  ampliationem  f tenet  gl.in  d.c.  an  fit. 
quae  fupplet  ad  tcx.veibu, maxime,  quafi  femper  ad.- 
mittarur  probatio  mfra  l^timuiu  tcmpus.de  glx^pi- 
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X Faljstatis  crimen  quatuor  modis  committi,  feripto /citicet^ 
MiiojufuyilX  faSio  de  quibus  ibidem  vide  exetispla. 

X ,3ioneta  ex  eo probaturfaj/d,quadqttis  nonhabens  coafi 
ciendi  autboritaUm^dam  cuderit, 
lofepbi Mqftardipuol.x.  ff  4,  Etiant 
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JSiiam fitnattrlhtii  fo»^  n&fmi,vera  tjil,  verri 

•poniius  haberet, vtnu.i. 

4 M0t*^ev  cudidi  autboritatem  habere  proBare  debet  eam 

cMem,Jtueaffirmet/tut  neget. 

5 Monetam  fsl/dm  cudens  ^utbus  ia  cajibus  non  Jit  dignus 

pxna  mortis. 

6 t!^loneta  falfatxeo  probatur, quod inmateria  non ejfet 

bonitas. 

7 Moneta  falfa  ex  eo probatur,quaado  non  ejl  in  iujlo pon- 

dere,quod  Jlatvst  frinteps, 

9 Moneta fa\Ja  ex  eo  probat,  qtu)d  imago  infcriptiove  Prin 
. cipis  fuerit  adulterata. 

p In  ascium  ad  torturam  deducitur  prxfumitur  contra 
reum  inquijttum  de  falfa  moaeta  fabricata  , quando  in 
ipjtui  d0no  repertafuerint  injirumenta  apta  ad  mone- 
tas cudendas. 

Secus  quando  buiufmodi  in flrumenta  ejfentr aperta  in  do 
mo  alicuius  perjbna  bona:  fama,^  conditionis,  qua  no 
eJSetJolilafa(ere,vtnu,io, 

1 /^iiornr\r  coment cSmit 

U d.  u *.»  y > 1 ji , Dodores  obremaucre , feri* 
pro  vidcliccr, dicio,  v(ui&  facio;vtdcfcripto  afferri 
p6t  cxcmpliiin  in  notario  fallum  inilfin  Icribcntc, 
aut  veru  ddeute,vt  liquet  cxcoutex.c.CHloanncs,& 
c.inrctdilcijos-dcfideinftrum.&exaliiscafibuspo- 
fiiis  in  1.  t.§.qui  rationib.^Jc  inl.Paulus.§.Paulus.ft.ad 
Icj. Corn.  defah'.  dido ulfuas patratur,  cum  veluti 
rcifisfcicntcrfalfumaffcrat,  vel  varium  tcftimoniii 
ferat,  & ludcx  confulro  contra  coftitutioncs  fallum 
iudicct.vt  habcamusexd.l.i.§.('cd  6c  fi  quis,&  §.qui 
iudicem.§.  fcd  & iudex.  V l'u  vero,  vt  in  eo,  qui  tallis 
probationibus  vtitur.  iuxia  l.fi fallo. C.dc falf.Fado 
poft remo.vt  in  co,qui  adulterinam  moneta  cudit,  vt 
J.I.&  l.qui  fal/am.  l.Corn.  defalfitatradiderut 
Azo  Ih  liim.G.ad  lcg.Cor.de  fairPapicnf.in  fua  pra- 
xi  in  for.  libe.quo  agitur  ad  rcfcind.lenten.in  verb.^- 
diirauit,&  nouiinmc  Meuoc,in  fuo  rrad.de  arbi.iud. 
caf.,’ id.inprin.de  primis  tribus  luis  locis  cgnnus,nuc 
dc  moneta  faifa  videndum  clf , qua:  quidem  pluribus 
modis  probatur  falfa.  ; • 

7.  Primo  igitur  modo  t. probabitur  moneta  faiiaex 

eo,  q>  quis  non  habens  confidendi  audoritnfem  i 115 
cuderit, petea  qua:  notant iun.in  c.quanto.de  ku^iu 
rando.ck  Bartan  l.qui  fallam  inonctam.fF.de  falf.ide 
criam  voluit Cocpol . in  conf.  crim. 77-  nuin.4.  quod 
etiam  pi-acuit  Bpf.tn  fua praxi.tir.  defalf  monct.nu. 
z.ad  idefn  refppdit  Aicx.in  conf.  104.V0I.1.  per  totu, 
quibusacccditjvienoch.de  arbit.iud.  incod.caf.j  id. 
nil-i8,foh'useft  enim  principis  cudere  moncta.s,  non 
autem  inferioris, refte  gl.in  rub.C.dcvctcr.nu.lib.  to. 
vtlate  per  Damaucldn  fua  prad.crim.cap.6j.in  prin. 
verf  non  enim  ipfiuscfi.&  Franc.Mar.in  dccif.i  jx. 
nu.i.par.t.&indccif.6S4.in  prin.pat.i.  &dccif.zdi. 
nu.4.ead.p.ir.2.  ' 

j Quam  probationem  ampliabis  veram  eflTc,t5t  fi 
maicri.a.cxqua  confiat  nummus  vera  eflet,  verumq; 
ponditiphabcret:  nam  nihilominus  non  prbbatailla 
qualitate, q>  cudendi  amhoritatcm  habuerit,  drfalfa 
mhnct3,&  cudenscft  puniendus  poena  mortis, vt  do- 
cet liof.in  allega. fua  prad.tit^dcfalf  moncr.nu.2.5c 
idchi  fenTit  Mcnoc.in  aUeg.trada.de  atbi.  iudA-caf. 
3 id.nu.i6.pcrgl.in  1.2.iiu'cr.obnoxia.C.dcfalfnio 
' • ■ ' ■ ' 1% 


confuluit  Altfx.  in  cof.  j6.in  prin.  ic  conf.  i r i . col.f. 
vol.i.&in  conf.3y.fubnum.+.vcrf  fcd  vbi  eximitur.  ■ 
V0I.Z.&  in  conf.^’3,.  nu.6.vol.6.  & alios  allegat  Hac. 
dcprob.ncga.nu.&CS;  nu.ioi.  . , . 

1 Attamen  quoad  pocna  f mortisliinitat  aMcnoc.  * 
jncod.rrad  cfcarb1t.iud.c4f  3t6.nu.19.non  procede 
fciocOjq*^*'  monetam  reprobam  ,&quxnon  polTit 
impendi, fabricauir.Iteip  in  eo,qui  adhuc  non  perfe- 
cit,ledfolum  aliijuidegit,tcntauitvci  Item  fi  liib  no- 
mine altcnus  Piincip’is , g fui , 5c in  alieno  terrirotio  ^ 
fabcicimir  inohcras.Itcm  ob^tatisimbccillifatcificu  w 
ti  etiam  fi»nonct.un  vilifimi  valoriscudcrir.degbus 
omnibus  late  apud  eundem  Mcpoch. 

) Amplius  loco  lupcriusaddudo  probatur  t mone 
ta  falfa  cx  co,q?  in  materia  non  extet  bonitas, vt  quia  , 
non  Iit  dc  debita  liga,  autG  a-s,metallumvcin.iiita, 
aut.fi ftannum, vcl clcdtii  inargerct,l.i.in  prin.C.dc 
falf.mone|A  l.quicunq;  nummos.  & l.leq.  tf.ad  leg.  ■ 
Corn.  de  fallj  vt  ccfuitDamaud.  in  fua  praxi  crim.c. 
6j,nu.z.&ita  decidit  Fra.n.Mar;dccif.87.  nu.7.par.z. 
&indcci.z6i.in  prin.cad.par.2.&indccif648.  nu.3.  • 
ca.par.2.&  more  fuo  inul  tos  cumulat  Tiraq.in  trad. 
dcrctrad.conlhnguiuci.§.  i.gl.zo.nu.ij. 

7 Ad  hxc  pi^jaiur  falfa  inDiicra,  f qn  non  eft  in  iu* 
fio  pondere, -^Platuit  Princeps,,  vt  tradidere  Dod.iil 
Ucg.Cornclia  eaiict  ff.ad  reg.Cornc.de  falf  & ad  id 
extac  gl.in  c.qo.ito.qaa:  crt  i .m  va.dcfraudata,  fle  ibi 
Abb.dc  iureiur.,&  in  I.2.C.  dc.vcrcr.nu.p6t.lib.  io.3c 
IcquiturDamaud.in  allcg.  prad.crim.c.  6j.nu.4.id& 

. voluere  Fraiio.  Mar.in  dec.zd  i. nu.2.par.2.  fle  in  dcc. 
648.nu.3*ead.par.2.6cdcci.87.nu.7.ea.par.  & Azo.in 
fuin.C.ad  leg-Corn.de  falf.nu.4i 

8 lufuperpftJbatufif  fi  imago  infcriptiove  Principis 
fuerit  adulterata,  aliaip.fciJicct  imprimendo  formi 
& imaginan,  ex  Ulcgc  Coinclia  icfiamenraria.  lF.ad 
Icg.  Corneham' de  fajf. ita  inquit  Dainaud.  in  allcg. 
prax.crim.c.6jmu.3; 

9 Quinto  pKcfuhiitur,  & t indicium  ad  tortura  dedu 
citur  contra  icuin  inquilitum  dc  falfa  moneta  fabri- 
ca ta, quando  in  iplius  domo  reperta  fuerint  inrtrumfi  i 
t.a  apta  ad  inoiietas  aideridas , ita  alTeruit  Bof.  in  fua 
pract.criiii. f it.de  fal.  ruonet.pu,?.  & ante  cum  Marf. 
in  l.qui  faifam  moPetam. inj.106.  If.ad  icg.  Corn.de 
fall.vbi  muLta  fimilla  adducit. 

10  Quod  nritiia.non  procedere, t quando  huiufmodi 
iuftrumciica  clfcm  reperta  in  domoalic.uiuspcrfonx- 
bona:  faihar.flt  conditionis,  qu*  non  clVctlolita  talia  - 
faccre  ,quia  ex  taiipr^ciumptionc,  fiuc  indicio  non 
pollcc  I orquci  ijlicut  I ct  lam  quando  res  furata  repeti- 
tur penes  aliviucnfpritpniiturcotrajpfum , & cftin- 
diciiiin  ad  torturain.vx docet Bar.ji^.vlt.col.pcn.C  * 
dcquafft  tamen  fi  cft  bonxeonditidnis,  cclfat  hmoi  • 
pta-iumprioflc  indigum, ita  voluerunt  Bald.&  loan. 
dc  Imokinl.fina. fF.dchxrcd. inftir. fltSalyc.in I vit.  • 
col.vlt.cidcquxfi.i  Marlil.in  d.hqui  faifam  rnonc- 
tam.num.  1 1 j.eum  fcqiicu.ff.ad lcg.Cotncl.dcfalf.i 
quo  non  difetcpatfioi.  vbi  fiipra  tiiu.  dcmoncr.  faUi- 
numeros. 

• 
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ne.&  inl.ficrilcgij.ff.adt^.lul.pccut.&pcr  Alcx.iu 
l.iirigul.iri.i.nu.26.  fF.fi  ccrt.pct.qu* quidem  qualitas,  .Moram  non  .prscfumi , fcd  cffcprobaridami 
li„.  wiao*.., probadacllabipibmoneracodcmc,  . ^ quonvodo  quis  per  inierpellatidncin 


nam /iucaifirmct talem  audorifaicm.habuiflc,  fiuc 
neget  Ic  dolo/ culpa,  aut  illiciti  id  firci fl'e  probare  te- 
net,& de  eo,(p.aftif  matpuulgatus  cft  rex.  in  1.  ador. 
'C.dd  probat,  qa  negat,  ex  quo  cudere  monetas  cft 
dc  geneic  prohibitorum  ,vtcx  fupra  dedudis  patet, 
Kiicturiliuictiain  probare,  vt  i.  apud  Labeonem.^. 
§.fi  qiiis  booa.ffide  iaiut.i.fi  no  conuitij.  C.co.tic.  fic 


in  moram  conftituatur. 


S V M M A R I V M, 


Mora  eft  fafii. 
Mora  quid Jk, 


a 

■ 
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3 .Mt^nonprafwmiuf^t^pr^tur 

6 DMurmiH  morafMfianUt  e^tJUr,  dAtt,,uM,Mr 

. mditorm^figmmvindMoiumJtuinullr. 

7 Moram  oS^dMs pniart  dihtt . 

S JmtrptUihonajlitmtjiummmora  , & oi  id  di  u nm- 

Jksmdtixt , 

9 /mtnfilUno  u^itur,fim  ir^nurd,  corft.tumdo  ali- 

9tm,,Hm,rMj«o»d ptric»hmim.ntu,  , fiuiguasd 
mmm^omitipfnt.  . I 

nilHUrptlLaiomm  nquirintr  ad  ionfiummdgn,  outmm 

mara,emmaguurdiohUg,t,;H.admUriJli,xgnra 

II  ImtTptiiaumtvmianniutmqiuKimmgrt 

MimtTftilauonm  tnnma  riqumadeoafluuiadmafiat. 

rtortm  in  morj.Contra  num.  i j. 

1 4 ImltrpcUalKm  itu  txtraiudiciaj,  lonflUui  aunam  mora 
1 } InUrptaaUonimditiaUm  nqum  ad  caafiiiaradKm  tum 
tn  mara^m  uuttur filum  ofikta  imdisn^nmn  aihqr 
ms.Ettur.  ^ 

1 6 Inttr/uiiatioatm  fa/Uaproturaion  crtdiiorfi  .vrldiu- 
gottornmgilloheonjliiuirrdttiiionmiu  mora . 

IT luurpttliuonmranriqumad  conji, tundam  qutuim 
tmra , quarUo  tapromtfum  imiru.mi  nrammium, 

%9M'>'otoriirMlurairqHan!lrpiUatiani,quariJomnn- 

tradlu.  vttpromtfiiontappojha  tfl  dm,o'  pima 

10  Mora  tontraoitur  ai/qut  mtirpiUaltoui,  quando  m con- 

troaumlpromiffioa,appofiiaiiidu,npr^u,-vtttaa. 

tf  infii  tx  natur*  rti.  Comr*  na.  1 1 . 

Ji  lutir'piilaUo  tarita  mnfufiUtt.qd  aqtrttur  citra  pupidi, 
mctxpnfia  tpfifiltfaaaficm  contra  tpfum  tutorem 
Zl  MmanonduilurprobataitlodtiUpfo  . quofolutiotrat 
fa^da  ptta  mfi  m ctmtraau,  vtlpromt/Jiont  appo/ita 
tpitdittqiypan* . 

z^Morama  concrabtturcx  afpqfitiomdmmcontraau, 
quando  pefl  adtcaam  diem  ejfit  tapfum  modacum  ttm. 
poritfitutfiplurimum. 

zf  /•Utrpiilaiji/ufiiciCadpmbationmmorfguandoiSafa. 

aa^dommofictujiipfiutjiruo,  ^ 

zAJmcrpeUatiomsverbj  figniralu  , iPoMurafint , non 
coniJiuuuucqmmiHmora, 

r\ro  f'^ft^^U•^lo^a.inpIinc.vcr^^^i■ 

!dalIcgac.Mrnoch.d<arbit.iud  caTi :o.nu.4.ac Spcc. 
lam.Roma.  Port.c-  67.  S dc  mora  inprin.quenibil 

. 1 aliud  cfl.quidciianmtculpabilcindcbitoioluedo, 
vclcridjiorecip.ddocomni.l!,i-i,vwitS.iUnl.rcmcl 
iiK»a.ftrol.mat.&rcrcaSpc.(biii.Rom.Pcim.ailcg.C: 

3 67^cinora  in  piln.  ppea  n6  pfumatur,  fnifi  ^ctun 
nullus  ert  cmm,  q ignoret  fa^a  nfi  piumi.cx  vulgata 
l.in  btllo.S.  fa^.  ff.  dccapt.  & polllunin.  reucr.St  1. 
qofcoqucde  Publi.cG  limilibuSincquc  etiam  dctiaa 
c*pcniul(»ata  l.mcrito.lf.ptofoc.ic  hucca  rcfpiciui, 
qu*  infigpitci  deducit  Bart.in  l.gctit  antcpenlil.col. 
verfponedcbitormdicm.ff.deacqu.  hartcd.&  indif- 
pqtaiio.to.incip.dcbitorindicin.VcrCprimoellilla, 
vbi  dccidit.q>  li  debitori  obligato  foluerc  ad  diC , vd 
Inbpociia  delata  Iit  h*tcditas  fui  creditoris , & ipifd 

debitor  eueniCic  poilmodu  diefolutionisnd  (oluerit 
debitu  illis , qui elTentliiccelluri in hjrcditate dicio 
creditori, pr^fumfdu  cITe  poti  us  adtille  hereditatem, 

4 qui  moti  comniililTc, quia  mota  clldelif^  fpcr.l.^ 

finc.ff.de  reg.iur.Sc  notatur  in  1. 

fi6lins.fr.dctntcrrogato.aaio.Scillfirefcttetii  A(e- 
aan.incbrai.coofiJeratis  verbis  conucntionum.nu. 
ii.vol.7.nccaliotendir,quod  notat  idem  Bar.ml.re, 
aliimam.col.vlt.  verf.vnu  rami  volo,  ff.de  pignorat. 

3 adio.qnoin  locomonuit  agenti  hjpotecaria  t pro- 
bare ctcbwcdebitorcm  fuilTc  in  mor^luidi  debitu  i 
pa  idi  dcbitot.C  de  pigooc.  quam  (imtcntla  videtur 


adiuuatc  dlud.  quod  IciiptumrcliqaitSal.in  l.cu  fol- 
ucnduin.ft.de  dilltatl.  pignor.  vr  fcilieei  { antequgA 
o pa  creditorem  t ad  piguom  venditionem  deuem? 
nirjconllarcdcbeacdcbiio.-i  fuiffem  mora  perrext. 
in  d.l.  cum  loluendi  .queni  etiam  referendo  Icqiiiiur 
Anto  Ne^l.in  tracl.  dcpignot.&  hypothec.  par.d. 

ptm.inemot. l.in  ptmc.Scm  tcrmmii quod  ailc-ians 

7 moram  alicuius  f illam  probare  debeat,  voluit  Purp 
in  l.vmuin.num.7.ftbi  cert.pet. 

% Idcoquc  ad  probanda  in  mora  aliquemue  in  mora 

cllc,c6(Nicdcbet  de  interpellatione,  per  ea  enirti  c6- 

jlitui|quism  mora  ,ca  (iis  elhni.li  penum,  ff.quldies 

^ lcgat.ccd.l.(idcmf  obligari.S.  vir.ft.  dc  (ideiuiror.  & 
Ita  no.Bar.  communiret  • approbatusin  I ita  ftipula. 

tus.quf(l.d.princip3.nu.jj.rt.devctbobl.iribi  etiam 

Dy.vtad  hoc  plurm  (urifconfultotu  rcfp6fa  pertinet 
ytl.iiquishiium.b.ftipulatio.ffdccolla.bonol.  (i  ex 
Icjgti  c3.ffdc  ycr.  ofal.l.mota.  tn  prin.ff.de  v(ut.l.  qd 
. te.ff.fi  cer.pct.I.Titia>.  vfuras.  ffdc  leg.  a.  * facit  S 
n5Hat.Alt',i col.sp.  vol  4.  vbi nodf  iFetific pcrinSl 
ce.«l  coofuliote,ni(i  pojtqu i fuerunt  intapellati,3c 

n6tcccrunt.Eadcc6titmant,qujallcgatJ3ec.incefi 

a.col.i.  vcti.lcd  tami  his  ndobllantibus.  &.inc6fiL 

50 >.nu.2.quibijs etiam  optiincfauetdccifio  illa  Pan, 

Caltrdrin  conlt.ioi.voi.  2.v'bi  AdduObr  promittens 
ahqucrepresitareintraq^odics  noa  probaretur  ob 

J)OC  m mora  cflc  per  laplum  illms  temporis . niti  cua 

probarcturintcrpcitaripitiucrcquincio-  illuquoquc 
refert  icqiKndo  fcl.  in  c-tin  autg.  col.4.  veri  quaUi- 
mit.de  rclcnp.&  laf.ml.vnincria.col.a.vctf.io.  fadt 
C.dc  prccib.impciar.  ofteren.  Sc  in  d.l.ti  ex  lc?ati  ci 

nu.  vcrb.0bli5.idem  rradit  HvppoI.inrub.de 
hdciufl.q.i8.nu.t44-  ad  Kicmciltcfcrcndaglot.m  c. 
quoniam  frcqucntenj.fj.porro.in  vert.  canouibus.vt 
itt.non  contcifa.  vbi  canonicus  abfcniatfccrrum.ic- 
pus  iuflu  hpitcopiy  ti  non  redeat  tempore  tlatuco,  ob 
mnon dicituci^  inota>  nitiprobctur  mrerpeiiauo*  '• 
Hanc  eandem  opinionem  Tcqiiuntur  Mcnoc.in  trac 

dcraincfi.poirel.rcined.Miu-479.Ccphal.inc6fi50. 
nu.2a.vol.t.bpcc.Sum.Rom.Pont.4cd.ca  p.d-.5.  dc 
inota.vctCdc  ptimonotabinms.  Affliel.dccii:  i jo-nu. 

JS.  Marc.Anr.Bauer,  iii  iiiotraela.de  inora.in  prine- 
11U.1.&  Ruin.lnconf  1 ip-num.juol.l-dcinconfuS. 
num.i.eod.  vol-5.  ' 

9 PfJ^olocoainpltaillud  procedere, + fiaeiraacf 
dccoiliruendo  aliquem  in  mota  quoad  pericuium 
lntcritus,d.l.quod  re.  ff  fi  ccrfpa.  fiuc  quoad  comif- 
fionCin  prenar.d.l.lipfnum.  ffquan.dics IcgTeed.  & 
gcncratiier quoad  alios  eftecluscx  mota  prodeutes. 
prpuivolutf  &irt.tn  d.l.ira  lbpu!arus.q.6.  princ.ti^de 
vecb, oblig.de  ftquimrBauer.inruofradtdc  mora,io 
pnnc.vorf.dc  concIu(ioncm , 

PrjfTKtm1imtT3b«honcampliation6,<Sc  deinceps 

10  Ct  principalem  conclufjoncm  ndhabere  iocum)  f fi 
ageretur  de  obligatione  ad  interefle  ex  mora , qa  tQc 
^requiritur  intcrpenjrio.lufficitcnim  ^b<^cquC  ^ 
effe obli^tum  ad  faciendum»  5t  curandutu.qiiod  ta  • 
Icquid  ficrct.ex  hoc  namque oriref  ^batio  morx , 6c 

motofusicncteniradimereirc.itacdlulendo decidit  ' ' 
, Ctau.incqpf.d4.inprinc.petdoariiumBald.incap. 
domino  guerram.jf  .ad  harc.in  itt.  hic  finitur  lex  Cor* 
ra^(^  di^um  taquam  egregium  refert » & Tequitur 
Aiex.in.conf  I $7-  circdpnnc.vol.^.Sc  111  conf  14^40 
ptin.vol.7.  idem  ccniucrcArcf.incfif  14J.C0J.4.  laf 
ind.i.qut^  re.coI.‘8.vcrf.2.  adduco,  tf.fi  ccr.pcr  .Cutt. 
mn.in  c6f  7.C0I4  Kipa  in  I.4.5.  Cato.col.i  5.  nii  s 9« 
ff.de  verb.obhg.5c  Soc.in  c6f  1 j j.col.  i .vo) . i . A Vil- 
raiab.infaiscoclul.in  vcrfmcamSrum,nu.  125.  Cra. 
coni.ipi.nom.i7,ficccmf24d.im.  t.  5caliisa!!cgai'.d 
Mcnoch.dcarblrr.iud.car220.fiu.  20. 

Sccundb  velim  amplies  pnncipaJcni  conclufionC  « 

I veram  effe, ffet  fi  vnic.i  ramum  cflTct  fa<ffa'mtcrpellx  " ' 
tio, VtdocftglolVortfinaria  ia  c.fi  Bpifcopus. » 8.  difi. 


(Joogk 


lofephi  Mafcardi 


AiAl.fi  fcmpoM.Cdc  fid.tnft.hb.io.fic  pacet  cxdc* 
^en.i.verr.dcquisvritur.deha;rct.&  intcumni.t  fir* 
mauicBarin  l.qui  Romx.$  Seia.fi.de  vab.obl.&  in 
l.Titia.iT.viuras.fF.dclcg.a.idcmrcnrcrelnn.iii&cu 
oIimD<^is.dcclcd.Paulinclcm.i.dcdccim.  Bal.in 
l.namiradiuus.Cdcadopcio.lo  Andr.uic  i.3c  a.dc 
iurciurgl.de  Bar.in  1. inora.devlur.de  Fcl.  hanccom> 
* nmocm  *cenfiiicinc.ex  literis.  nu.8.dccon(Ut.6c  Ti- 
raq.in  traft.de  rctraft.S.9-g'0.j.  nu.  25.  vbimorc  luo 
Tnultoscdgerirdc  Piaut.in  I.  quodte. in pixfatio.nu. 

' ccrt.pct.&  Mcnoch.intraft.  dcarbitr.  iudcalu 

22o.nu.2d.vbi  late  examinat,  licuti  Sc  facit  Baua.in 
d.traft.de  mora.in  princ.mim.i.arq.SpcclunrPont. 
Kom.c.67.$.  de  mora,  vcrf.de  primonotabimus 
Ltmirahanc  ampliationem  loculibi  non  vendi* 
I X carc.quando  interior  f vella  cofiitucre  luperiore  in 
mora, quia  tunc  trina  requiritur  inicrpdlario,ita  Un* 
gulariter  voluit  AnrBut.  inc.cuincaora.de  ofiic.de- 
leg.pcr  e.  t .de  fuppien.  ncgligcm  prxlatdc  B.om  jn  i. 
de  pupiWS.lt  qs  ipti.de  opcr.nou.  nuoc.  de  in  col.aax. 
Bald.  inc.i.  li  inuefiit.intcr  dom.de  vafaUdem  Ane. 
dcButr.inc.cx  litcris.dcconiht.de  notacHofi.de  Io- 
Andr.inc.i.dcfupplc.ncgligprclat.Spcc.lum.Roiu. 
Pontif.in  d.c.67.^.de  mora.  veri,  icd  hoc. 

X)  ConcrariumcanicnticnfieRom.paninbiconn.is 
in  (iag.424.inclp.^odtxi.pa  dcin.quauis.  de  appcl. 
de  per  BatMnl.  TitiaScia.S.  vtutas.ft.de  lcg.2.  dem  I. 
mora.ft.de  vtur.dc  m l.de  pupillo.  S.fi  quis  ipli  pr^-to- 
li.in  prin-ft.deopcr.  nou-  nude,  quem  (ix]uiiur  etiam 
Alcx.in  4.1.  fi  qms  ipfi  pnerori.dc  ex  his  * qua;  adducit 
in  conr.Si.tncip.ftaiuibushis.poftprin.t  ot.4.dcquo 
videas  mnlr.i  per  Baucr-infuc  trac.dcmora.ui  1 par. 
fub  nu.?.  defeq. 

14  Tertio  ampliare  poteris f principalem  condufio- 
nem  procedere, etiam  uimcrpdlauo  cftcrtaftacx- 
traiudiculucr.cx  illa  cnim^pbarctur mora , tcftc  gl. 
inl.qui  Romx.S.cohatrcdcs.in  vcr.tcftamciuo.ff.de 
vctb.obl.vbi  But.de  Doft.inl  fidciuflbi  obligari. S. 
vit.in  vcrtlcrcus.  fi.  de  tidciufTor.de  in  l.anipbus  non 
pctranglof.  inagna.tt'.icmracam  liab.de  per  Ruimin 
conf206.nu.24.  vol.2. 

intclligc  hanc  ampliationd  | non  habere  locum , 
quando  quis  tcncrcturlbium  ofticio  iudicis,  non  aut 
iurc  aftionis : nam  tunc  ad  probandam  illum  eilc  m 
mora,  ncccftaria  cftinictjKllatioiudiculisjicc  lUfii- 
citcxtraiDdidoliS/VC  conlulcndo  cdfuitRuiu.m  cof 
I S 5.nu.S.voI.  X.  per  cafum  fingularS  in  l.cum  poftu- 
lalVem.fKde  damn.mfcft.de  perranonem  Bart.  inl.i. 
dciunlHic^.omnJud.ncnipc;quiaiudicisofitciunuI- 
Jam  prxfiipponicobligationcm.i.qui  percollufion& 
de  a ft.cmpt.lquimus  t de  anca.  Icgatdc  fhzreditax. 
ff.de  pciirio.  ha:rcd. 

16  Qjarto  amplia  procederet  principalem  coclufio* 
nem , etiam  u intcrpcllatiocficc  foeta  i procuratote 
crcditoris,vt  autheu  cft  Bart.  in  ffiqnis  iAficiatus,vcl 
pcrncgocioruri)  geftore.l.fi  quis.S.  mora,  de  ibi  Bati. 
lf.de  tfur.gl.de  idem  Bar.  in  141  lenius./,  nunc  videa- 
mus.fi.de  vcrbx>blig.  vbiaiam  Alex. 

'Sccundolocotibi  limitanda  cAconclufiOtVtvaa 

1 7 non  lic,t  qn  probaretur . tn  piominicme  latccucuilTe 
iurm,tuccnim  illud  lufticcrcc  abrqiinterpcilaiionc> 
vcDoft.cr.iduncmc.bon£.dciutciur.  tdetu  volucre 
fcribcnccs  in  l.quod  te.ft.li  cat.pct.Cuxt.iuu.conf  7. 
col.4.Aicx.inconf.i5x,infi.Gozin  conf2^>coI.}.A 
fn  conf  3 i.col. i.in  ft.de  in  coof  57*coL  i.  Dee. in  d. L 

* qu^(c.i.lcft  nu.u.vbide*communi  opiruoneat* 
tcfiatur»dc  m x.nu.43-Craaon  conf  64.  luo  nu.x  RoL 
aVa}.inconr.5i.nu.45.vol.i.Meaoch.deaxbit.  iud. 
cafxxo  nu.2i.RipainU4*S.Catanu.  sp.dcinl.  lim 
fiilam.nu.pulf.devab.obl.AlRift.decir.  t24.num.j. 

^ Cachcrolecif  4S.  nu.  7.  de  ibide  aiic^.candcm  fnlam 
' caadmoanc,quxfccipfirFran.  Viu.mfiiiscommun. 
oopi.iu  vciuiuorx,va.icdlu>c  iimitacQoa  pcoccdcK* 


xS  Contrariu  voluirtBaucr.iji  fiiotraft.de  mora.ptr. 
x.nu.xi.pcimotuscx  doftima  B.il.rn  1.  eum  qui.  /.fi 
iurauao.ff.de  iurciur.quam  puratfingularcmtdc  per- 
petuo mcmitcncndainivbi  dixit, quod  quando codd 
tempore  comiahittirobJigaiiOj&codcmtcnipore  •' 
pi«ftaum  fic  iuramemum , iplum  iuramenium  noa 
habeat  vim  intcrpcliatiOnis,ncc  debitorem  in  mora 
conftiiuit, l*ed neceflaria fit  noua  interpellatio, iuri  f 
aenum  non  cft  conlcmancuui  Iceli  dum  iprum.quod 
qriis  eodem  tempore  obligetur,  de  cdfiitua tur  m mo- 
ra.i.quod  dicinms.ff.  dclblu.  hanc  eandem  opio.fe- 
quiiur  Spcc.fijni.rot.m  d.c.67./.de  moracot.s.vcrf. 
icd  de  hoctidc.de  Pla;ind.l.quodtc.nu.24.d(  25.ff.fi  1 
<ccTt.pet.Iaf  in  l.quorit^col.  2. ff.de  vcib.obl  .de  Alex, 
in  d.i.quod  tc.col.5  A ibi.Cuit-iun.nu.  26.de  27-  1 1 

19  .Tertio  limitaturipfa  condUlio.tqnin  conrrafto* 

vel  pronunioncprobarcturappofitum  cfrcdicm,dc 
peno,  quia  mncablq;  imcipcllationcprobarcmr.dc 
oklaret  quem  elTc  In  mora;  dies  enim  tunc  intcrpcl* 
lat  hominc,€.potuii  in  ft.de  ibi  gl.de  loc.fic  itidem 
gl.inc.cupicncc;.  $.11  veto,  in  val.confcnrainr.mft. 
de  clcft.ind.vulg.l.mognii.Cdc  comrah.de  commi. 
ftipul.de  l.craieftitif  $oicillo.ft.dcaft.dcoblig.idcm 
fcQlcrcCorn.iDcor.77.pl3cci  mihi  i.col.  Va.lcdad 
hocvol.jocfat  iUuCtOf.m  mcino.liio.par.i.in  va. 
niora.Bor.in  1.4.$. hoc  aui  iudicium.iii  1 oppo  6f.de 
datn.mfcft.Anch.in  cof  65.nu.9.B.iUu  Ui  pofi  ercs.«^x 
colrantcpcn.vafvit.qritur.ff  fi  quiscau.  AiB  in  dee. 
i50.nu.  3 S.dc  in  dccif  jpp.im.  1 x.de  Dee.  in  conf  4$x. 
riu.S.de  p.dc  per  Cac  hc.in  dccif  4go\u.6.ad  idq;  mul- 
ta refert Buri.mconf84aiu. l.de  i.voI.i.dcNcgufia 
traft.de  pign.de hyp.pat.6.mcmb.  f.inpnn.  ^ 

20  Amplia  huiufmodi  limitatione  t procedere , fiue 
dicslitcxprclTaobhomine.liuciacircinfitcx  naruca.. 
rci,ito  fiemauit  Bar.iu  ffi  ftipulams.in  2.  m prinft.de 
vccb.obUg.de  habemusdB.iid.ini.ltduo.V  vlr.ft.de 
conft.pec.de  a Cy  u.in  d.l.inngnam.C.dc  concrah.  dc^ 
commit  lhp.de  in  rcpc.fdc  llpoft  (res.ft.fi  qiibcau  in 
vcr.vcibig(aiia,prpnufi.col.6.  vbi  llconftiiuta  pena 
promili,vtc6n(ciltiiaft!iu$.mcuscoucraftiii,  ciim 
legitima  xtacis  fucrit»ablq;aliaimapclla(ionc  pro- 
bata legitima  xtatc,pre>ba(  etiam  ,de  dicitur  lilu  cfte 
cbnftiuituro  in  mora,  de  in  poenam  inddiftc>niiiiiJu 
ratum  habete  curaucrit. 

21  * Contrarium  umai  t videtur  ruadere  contexin  d. 
i jnagnam.ibi  certo  ccinporCtVt  a contraholonfu  te- 
quimur,  quod  dies  Iit  cerra : A icquumur  Soc.in  cbf 
isp.in  col.vIt.vbl.i.d^BoLind.l.dcijpofttrcs.col.5. 
Ver.iuxu  hoc  quaro.2.1i  quis  cauHScinl.fipafto>quo 
poenam.col.?.C.de  paft.  Alex,  etiam  in  1 .quoties  in 
'diemxol  1. ft.de  verb.  obi.  aiq;  iafia  1.  vinum.col.f  - 
ft.ficer.pctScinl.inruUm.col.io.ft.de  vcrb.obl.&in 
14i  ftipuUiuscflcm.in4<Qo.catit  dcidem  Alcx.ind« 
J.in  infulain.col.ft.in  a.fal.  ciufdcfucrefenren.Coin. 
in  conf  206.C0I.  t .vol.x.Dec.in  conf  2.C0I.  ?. Barrio 
cont.si-coi.pen.lib.i.inconf  2SS.C01. 25.verf.ci1  ea 
quanum.Parifinconr.5-col.7.vol.4Achaqcopinio* 

**ocmmagis**coinniuncinappc!UtGabc.incoacluC 
^.Itibnu.  S4.dclohit. 

Quam  quidem  limitat  nd  procedere , fi  int^Iiga* 
done  di  ftum  fiiiner,qu6d  cfticcrcr,  vr  colenti  to  eia- 
pfo  mcnlcipoUquom  fiicm  pertefte  xtatis , ex  doftr- 
boc.iuconfoss  col.x5.  ver.  cicca  qua  rfain.voiu.2.de 
' qua  tamen  liihic.alldir  dubirarc  Purpur.  in  d.  l.vinfi* 
coJ.4-fi>ficcrc.  per. 

Attamen  qui  priori  voluerit  adimere  fentemie» 
22il!amliniiubic  non  procedere,  f quando  agaeiur 
contra  pupillum:  nam  tlic  nequaquam  fufticcra  illa, 
intapcilatio  t.acita,ricutinecexprcfta  ipfi  foli  fafta». 
Iccus  contra  iplius  tutorem, pa  1.11  ex  ftipulacu.  ftdc 
vcrb.obl.«l.^pUlusan  prin.co.tit.itatcftamrCom. 
in  cont'.77.col.2.vcrf  infupa,qubd  mora.vol.i. 

Piittio  fubliftuubishancicnmitxutauoacm  ,qa 

aftoc 
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sMdoiinon  probat  dic  flaKiraafTuilTc  io  eoloco,quo 
folutiocrarfaacndnivtillamrccipercr:  oam  tuncib 
iodtelapfo,non  dicitur  probata  mora,  ita  docet  Bar. 
ial.itcmilla.col.j.vcrf.quacroponc.  pcrillum  tcx.dc 
per  l-arbitcr  H calcndis.ft.de  arb.lic  placuit  GuJiclm. 
Cutna.ind.l.itcin  iiia.de  ibi  ct  Aibaadftn.de  Raph. 
Ful.&itcm  Banin  l.cum  ftlius.§.vlr.adfi.  ft'.  dc  vcd>. 
obl.de  in  i.condnuus.^.cu  ita.circa  incd.co.tit.ad  idS 
ttfponditSigno.in  conf.14t.inq.  vertente  int.Obcr- 
CinurD.vtdc  tradidere  Pct.Anch.inc.ligniftcanic.  dc 
pig.plo.in  1.  pccuni*.§.  1. fF.de  vlii.  Alex,  in  coni^  1 7 ^ 
vilis,ac  oppottune.col.i.vcrI'.ad  ide  facit.  V0I4.  & in 
cfifpo.vilbprocelTu.coI.vIr.ver.nccobft.  Ii  diceretur, 
vol.  5-fie  in  c6f  a lo.poderatis  his.  coi.  i . vol . 6.Philip. 
I>ec.in  c6f  j 66.proiuifit  Aut.  polt  mcd.Pau.de  Caft. 
Alcx.&^^flnd.l.cutn  qui.  quiiniuriatum.  ft.  li  qs 
cau^odein  peninenr»quatfcribuntTiraq.  inttad.de 
rctrad.§.9.gl.fi.nu.S7.cum  plurib.  fcq.  Corn.in  conf 
79.coLvlt.vol.j.Caicinc6f64.coi.5.1o.  dc  Aoa.qui 
■ dicit  iftara 'commune  in  conf  s.col.  2.Paul4cf-alb 
in  l.  fi  per  emptorem,  tf.de  ad.  cin  pt.Goz.in  coni.66. 
col.2.in  ft.&Ruin.inconf  >)i.col.i.de  fcq.  &C0I.3. 
vol.i.&inconf  ja.nu.s.  V0I.5. 

24  Secundo lublimira,&  intclligcf  procedere  eadem 
teniam  limitationem,quandopoftedidam  diceflet 
lapftim  plurimum  temporis, fccus  fi  modicum , ejuia 
rton  ftatim  quis  incidit  in  moram, fcd  debetexpeda* 
padhucad  exiguum  teuipus  veniens  eienipi  intta 
tempus  modicum , pro  hoc  habetur, ac  fi  dic  ftatuta 
vetuftet , teftcglofF  1.  in  fin.in  d.l.  A ii  poft  ires.  ft.  fi 
Quiscaut.  vteiiam  afleruit  Purpur.  in  Ivinum.num. 
»o.R'.fi  ccrt.pct.poftglolT.  Bald.  Roman.Alex.aud.  & 
iaf.  ibi.  & harcadiuuat  muira  cumulata  a Cacher.  in 
deciir.71.nu.jo.c11  lcq.&  i Rom.in  conf  Z7-  ^ 

Gab.in  cdcl.o.uu.  jo.de  £ol.vbi  lattftime  ampliat , dc 
lioiirat  illa  reguli,  dic.iciiicct  mtcrpcUarc  pro  hoic, 
3t  Quarto  limitanda  cft  principaiisconclufioxdc  in- 
25XeJligcnda,tquado  interpcllatiocftcttada  domino, 
Ictus  autem I fi  ipftusleniodlla  enim  tunc  non  fufticir 
probationem  moras, vtapatcrefpondu  1.  C,in  1.- 
nvoraan  pnn.vcrf  dc  n6  fiiffiat  ad  probationem  mo* 
rac.fF.de  vfmcum  alus  ibi  i gl.  addudis. 

Quinto  limitare,  & imeliigcre  poteris  veram  efle 
z6  cSclufioneiDit  fi  vcrb.i  interpellationis  cflcnrccrta, 
& 'd  arad ectisfi  geneialia , & iub  nube  1 vt  fi  creditor 
ioo  debitori  dixiflctiiodigco  mea  pecunia  , quiaex 
huiufinodi  ^ cibis  non  probarcnir  moraivrd.i.mora. 
^'acq:ha;r.laf  in  l.fi  ex  iegati  ca-num.io.  ftde  verb. 
^l.&  in  l.oon  fbUin).^.mortc.nu.j ;.  vbi  ctiaRubc. 
stM.76.ff.de  opcr.nou.nuocA:um  illa  verba  .indigeo 
sica  pccuniainonfigniftccntinftantiamvvt  exami* 
natlat^Mcnoch.io  trad.de  atb.iud.pac.2.  caft  461, 
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quis  proliecur  morbofus. 

j-  - • 

' . S V M M A R I V M,  ' ' 

...  f';.!.':- 

I  Jlfothofumqutmtffk  probsti ptr  iudicmmtHtdkorunt. 
a JUorbafum  qvemtjft  probari  ptr  iuramtntum  ipfiutm^ 
-ijSrmii 

^ Jtiorbofum  qutmtjfe  tune  ptr  juramentum  ipjiui  infirmi 
^ proBari^pumdo  id  non pofjit  fitri  p ttfiti'.  fetus  fip^t. 
4 Morbofum  qtum  tjfe probari  ptr  iufm  ip/iuS  infirmi, con- 
Jidarata  qualitate  pttjona  tur antis,  6"  iniptila  caufa. 
^ JkLorboJkm  quanefie  probari  per  iurametum  ipjbts  infir^ 
. nri  eoncurrentihus  aliquibus  alijs  indie^f. 

6 Morbofum  qumajftprobari  ptr  ufits  domtfiieot. 
y Morbefitm  quttnijjt  tune  per  tejltt  dotneditos  probari, 
quttn  do  ptr  aiK>s,qutsttttr.  morbus  probari  rson.poJStt, 


* probaturpuu- ^ 

UUl  Ll  Ili  dicium  Medicorum.  Bart.  . 
ini.quaefituin.C.dcrciud.l.fifcmel.C.dcrcinilir.lib.  .> 
12.de  quo  umen  vide,  qux  diximus  in  conci.  Medi* 
cus,6t  latiusin 'conci.  Peritia,  vbicftproprius  locus; 
ficmi  in  concluf  infirmitas.  ^ 

2  Probaturitera  pcriuramcntumfiptius  infiriru , vc 
piiM, quando  le  cxcufat  non  poniiftc  profequi  appel- 
lationem propter  morbum,ita  ait  bpcc.in^.  7- 'vcrli.  - 
ouid  ergo. coi . 2.1  n ti  t.de  a ppcl  I .per  1 . 1 ci re  oportet. ff. 
^cxcul.tutjbi,fi  vcroobadiicrfim  vajctudinc,;  Sc  . 
pcrl.fi.fl:quod  mct.cau.  quod  dicitfuilTc  et  dc  meii- 
te,&  voluntate  landifClcmcn.  PapxiV.qui  ita  fibi 
Speculatori  tanquam  fuo  auditorii  feruariprarcepit. 

&  itafcruanic,dum  cucnitcafus,idem  voliiirCard.in 
dcm.ficut.in4.q.dcappcil.hocidcm  nor.  Baraacit- 
trauag.adrcprimcn.  i 

i ■ IntclUgc  tamen  hoc  procedere, f quado  talis  mor-^ 
bus non  poftit  probari  per  (cftes,  vtquia  fe  cxcufans 
clTet  dcloginquis  partibus.  2c  ideode  facili  tcftcsha* 
bcri  non  poflcnrrnam  tunc  in  eorum  defedum  locus 
ccifiuranicntoaliaslitcftcsdeco  haberi  poftcntpct 
ipibs  proba nduselfa  modus , ncc  locum  haberet  lu- 
rainduin, ita  idem  C.ird.ind.clcni.&  locociuto,3c 
Spccdnfupra  citato  loco,vcr.&  coi.  ; 

4 Secundo  mtclligc  f coniidetata  qualitate  perlbn» 

iuratis,&  infpcda  cauia<an  fcilicct  iit  talis.fupct  qua 
probatio  fupplctiua  per  iuramentum fieri  pauami, 
prout  ipfcmct  Spec.  iDi  declarat.  - 1 

5 Terti  6 in  te  1 1 ige  cocutrent  ibusf  aliqu  i bus  i ndicijs» 
vtqa  facies  cius  iccx'cufintis,&  iurantis  fit  extenua-', 
ta.quafi  hominis  furgcntisab  inHrn)Ir.vte,  ita  ait  Bar. 
in  d.l.quacfitQ,vcrfled qualiter  probabir.ft.  dete  lud». 
perl.minoMj.annisc.tafpcdu.fti  de  minor. 

6 - Secundo  probaiur  per tcftcstdlamdomeiticosiita 
Bar.in d.I.qua:fitum  in  fi. per tdx.in  i.conlenlti,  C.  dc 
rcpu.6c  |.dclubmerfis.C.dcnaufra:hb.  1 1.  facit  c.ve* 
niens,dcteftib.infi.  Abb.  inc^rurotua.quem  omnes 
ibi  fcquunrur,de  fponf  Soc.in  conf  1 7.C0U.  ver.  ncc 
obftat,voiu.  i.Gramm.conf.S9.col.j.vcrf&panrcr,  ., 
Bald. in  d.l.  confcnlu,vcrilnota/}aod  per  familiares. 
C.dcadminift.tutoram.Ncl.in  traft.  dctcftib.nu.n. 
verf  domcftici. 

7 Imcl  ligequoad  doracfticos  tcftcs , t vt  fit  vcnim , 
quandopdraiiostcft€s,a'jtalirer  morbus  probari  n6 

. poflcrdtaSoc.  inebf  i7.col.i.vetf&idcb,vol.r.Ca^ 
icra  fu pplcrpertc  in  concluf  Mcdicus.Pcritia.  Infir- 
mitasA  fimilibus , in  qmbuscftproprius  locus. 

* 
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Mores  alicuius  cx  quibus  probentur  atque 
.pr«rununtur. 

1 • i:  . ' 

S V M M *A  R J V M*  a 


i 


1 MorumprobitaspraJumitur^Efeur.  SK. 

2 Waturabs  ratio  in  quolibet  bomirnt  prafumitur. 

3 Moribus  idoneum  quem nonprajwm, tum  sqfitursititit 

promouendoadbeneJichtm,vtltuatatis  venia  com)edi^  q 
• dMyrtnum.q.  oil  '• 

5 JKares  probantur  per  tt fies  deponentis  dt  astxacnbut 

txtrinjieis,^  quomodo.- 

6 ^orumconit£iuramJumitxconutrfati<fite, 

7 Conutr/atiomjlatfimaUopiratiooisieeds'cium, 

8 Morum  ronieSiuram  fumi  tx  ante  ada  vita. 

9 Matus  non  «mplius pr^umitur  mflta,qstandoper  trien* 

ruum  ho»epevixtrit.Quodinuliige,vtnu.io. 

I vMorum  probationem  quandoq;  dejitmi  ex  nomum bn- 
i.  pqfitiontt^  . 1-  I. 

11  Morti 


m 


' lofephi Mafcardi  'T 

it  ,^ons  patmu  jily  moret  arguunt,  % ' prdbationemrnS  fi  nomen  prauitatcm  defignat,j»^  i 

^orttprineipii  fuhditorum  mores  indican.  ^ fiat  indicium  comra  moresillius  fic  nominati,  vriQ 

94  Aiormtprobatiommdejumiex  regionis  qualitateimqua  (pede  tradit  6ar.conr.2p.nu>3  5>vol.4-&  fadunnqojt 

quts natus tjl.  . - • > dc turpi nomincdicunturinl<fa(^a,§-indanda.ff.ad 

iSt^^ores  ex  te flimonioparenttim probari.  i Trcb.Fd.inprooem.dccrcta.  vetCGrcgoriusEpifco^ 

i6  t!Morts  ex  virtutibus  fiyvitys  digno fci.  pustmu^o.  & pcrlo.  dcMontaig.  in  trad.  de  bigam.' 

■ 17  ^orumprobationem  dtjumi  ex  atate , ix  fortunaems , qua;ft.a.nu.  a.  ’'v 

de  tutus  mortbus  qufritur.  ■ \ ’ la  Quartopatemimotestfilij  mores a)i^ent;nam  fi* 

X«  Morum  idoneitatem  intrinfeeamprafumi,  rioextfinftea,  lios  limilcs  efle  parcncib.ratio  exigit,  vtfcribir  Ari& 

de  genc-animal.lib.i.c.  ip.  & cuiuspaterfuitinedm 
j AA  I*  1 1 probitati  t pixAimi  ex  eo  digno>  ncns,&:  filius  incontinens  pr^fuinitur,vt  per  Io.  And. 
‘*-^*'^*  icitur,  boni  mores  namraliro-  inc.fetnelmalusderc^.iur.in5.&probaturincii.dc 

• ni  congruunt, mali  vero  Aratione  diflcntiunt.l.fi  qui*  in  cfi  gens  Anglorum.s6.dift.  quod  tamendedaiaC 
inquilinos, ^.fi.fildclcg.  i.Parir.conl'.6s.nu. 3 36.libu>.  Alc.  procedere  Iblum  quo  ad  fufpicioncm.prxtec- 

X naturalis  cntinrot in  quolibet  homine  pnefiimitur.  / 'quA  in  cafibusdiureapptobatis  in  trad.de prarfiunp, 
Alcdc  prarfumpt.rBg.ijpKcfump.js.&quelibctmyO'  rcg.i.prscfump.  24, 

ribusidonetimccputari  probat  tex.in  c.  dudum,  vbi  13  > Quinto  loco  motum  indiciumd  A przfumptioai 
late  Fei.de  piraefitmp.  Alc.in  alleg.trad.rcg.  3.praesftp.  afFcrtent  principis  mores, iuxta  illud  Platonis,  quale* 
j i.rcmm  quia  haxprasfiimptionon  obtinet,  tquado  f inRcpublica  principes , tales  reliquos  folerc  efle  ci* 
agitutdcaliquopromoucndoadbcncficium.CardJ  u«propterquod  mali  mores, & vira  Pra:iati, laciunt  * 

in  elem.  i.in  a.not.dc  concdfio.p^en.Alc.d  reg.  3*  pr^lumptioncm  contra  totam  ecdefiam , idcoqtnd 
4 prarrump.2. Abb.in  d.c.dudum,minus<|;  interaris  ve<^  nt  inquifitio  conrra  Prxlatum , quin  fiatetiam  lupee 

nia  cocedcndaiBar.in  trad.  rcftimonio,in  verfioeco-  ' ftam  cedefiar , vt  adnotauit  Abb.in  c.p  ioquifirioni* 

comica  prudentia, nu.7p.alijsq; in  iurccbilitutisifx*  num.x.decled.  ‘ ^ 

pealteriuscftinquircndudevita,  &moribus,idcoq:  14  Sexrb  ad  probationem  morum  flpcdanda  crirCc^ 

nilis  erit  inueftigatio,Qbusinodisconiid,d(  probari  quaiitasregionis,vndcisn.'ttuscft,dccuiusmoribtia 

# morespollttnt.Probabuttitaq{morc$tcllesdedsde<'  inquiritur,patrizq;il]iusccdum:  optima  enim rozii 

ponentes  ex  adibus  exttinfecis , vr  pofi  fi.om.  adno-  peties  non  foliim  corpori, vcrbin  etiam  intelligenti^ 
tauit Milis,fntcpctt.in vcr.probari non poteftlitcra-  hominisvaldeprodcft,cxccfiusauremomncsdi»M»* 

, ttirar4tqul  interrogati  reddunt  caulamlcientix, quia  uent,&vtcorporis:ita  etiam  mentis  tcmpcrami^mfli 

vidni,6ci:onrangaiDd,B.irr.in  trad.tefiimb.  in  veri.  perucrtunt,vt  faibit  Ariflor.inprobfcm.lcdio.  14^ 
teftis  dum  de  vita,&  m0hb.nu.i4.  & quia  fiince:{  eo>  iddrcb  dicit  clTchs  moribus  cne,q  in  nimio, vel  cftui 

dem  I0C0.&  diu  iuerutverfati  cum  co,  de  cuius  mo-  ' vel  frigore  colunt  j hinc  qualitatem  regionis  fpedSI 
ribusdeponut>arg.c.cpioties,deteftib.FeUnc.noftra»  Hirpano$callidx>$,&vcrlutosdixir,gl.inl.dolum>G, 

co.tir.ptopter,qw^  dicitur , quod  debet  fieri  tnquifi>  'de  dolo>&  Oldr.conf.84.  in  i.  ic  Sclauoncs  mpitahJI 
tio de  morib.  eledi,  vbi  natus eft,6c  diutius  vcrlatus:  nequiores  fcripfit  Odofre.  in  1.  lultanus.  fF.  dcadl 

nam  ibi  melius  habetur  morum  notitia. Abb.  incap*  emp.  & CatalanosfuedifragoSiBalcLinc.i.depatidC 

icriptum , nu.2.decled.  Adusautem extrinfeci mo<  . fioer. qtueft.  179. quod  dePoenis  antea dicebatuf,*t 
_ rcsinfcrentespluresfunt-exquibusnonmodicaptaD'  * ait  Marc.Tul.lib.i.ofiic.dc  plura huiofmodrrcceiidet 
^ fiatmorumconitiduramtconucriatiotqualisenin»  Mcnoch  dcarb.iud.lib.a.ccnt.  i.nu.48.quodvald4 

quifq,'  cftftaliunj  cdlbrtiodelcdatuh  vt  diccbatPhh  iudici  fpedandum  alfccit  ad  arbitrandum,  qua  xtaM 

lolbphusi  Aexcbnuetlationemoresptzrurai  punic  ante  dccimumquartum  annum  ,mafculus^bertati 

Bar.in  d.trad.tcftimonio.d.verf.aeconomicaf:wud€f'  proximus  dici  polfit.  •'  , - 

y tia.HincmalaconuoIatioteftmalaeopeTationism*  15  Septimoad  morcsfilijf  probandos  patemum-te^'‘a 
dicium.  Arct.io  ttad.malef.in  ver.  quod  &ma  pubU-,  fiimonium  maximi  cht  lequcndum , iuxta  text.  in  k 

ca.prxcedentc,nu,to.Brun.in  trad.de  ind.  6c  tonu.q»  , pen.ad  fi.ff.  de  cura,  furio.  hincprohibitioalicnatfop«: 
5.par.i.nu.a.Bal.inttad.dequaeft.&  tormen.c.i.nu.  nisfadaa  patre  filio  in  legitima  , quia  iudicii  imboC 

io.&  per Bar.C(Mif.as>.numi24,yoI.j. Aroal-Albcfidc  cillitasapud  patrem  fufpeda  eflet , valere  ablq;  ali» 

' agnofc.aflcr.catb.&h*rct.q.32.nu.2o.&  21.& quali-  probatione traditPie.inl.inquartam.num.  i23.ff.au4 

tatemalicuiusU^bonam,rcumalA,cxconu^rlatio-  leg  Faic.  vemm  quia  de  hoc  non  parum  inter  Doda 

* ncprobari.dicit Ang.inauth.de Monach.S.i.  ver.Sc  ambigitur, vidcasCuch.intrad.del^ri.vafic.nt» 

hocadquaefiioncn:i,&§.cpgitan.&noslatiusdecla'  vAifnid.  fol.  1ii.nu.20.  . ....  ...  j i 

, rauimusin  concluironcconucrfatib.  qUoex locofu-  16  Odaub  mores cx  virtutibus, f&:  vitijs dignofcctun 
mi  poterunt,qu*adhaj:^  pertinete  videbuntur.  1 » nainficgulas  virtutes  proprijnu^csftquntur.vtloi^ 

^ ' Secundo,  anteada  vitat  non  modicam  prxftabit  feribit  Atifiot.  ineo  libello,  quem  de  virtutibus  in* 
morum c6icduram,vtprobaturml.om«e!S,S‘ABAf-  Iciipfir.  , ■>  / ,./  J'  j 

baris.ff.dcremilit.&ibigl.Bal.inl.i.antefi.C.fiquU  17  Nonbdcniqilocoactates.f&fortunaad  mores jp* 
omifcau.tefiham  fcmcl  maius»  malusadhuc  ptzfu*  bandos  non  modica  facfur.'mm  8c  hiuolcs  projhwp 

mitur,vt  in  reg.icmcl  malus,de rcg.iur.in  6.quarefc- . fere  habent  morcs,&  fcncs,&  medie  ztatis  viri.fic 

mei  fubmota  przlumptione tenotu  motu » raalotn  i nobilitas,dmittZ,pafemu  ,&  faprum  cfiftatia  mores 

* praefumptio rcmamebii:hocta temperanda cft,ptout  *■  illoru,quilunthuiulfnodifcrA arguet, vtprofequitur 
segulailla tempera^,  quandoquishonettApatrifi*.  - Afifto.B.hctoric.adTheo<kd«n.!ib.2.c.i2.cunifcqi.  j 

‘9  niuiwtvij«etit,Ang.«i auth.de monachdbijteicanalis  «dumde moribusagit,&.pofteum,quidcKheroricai.  .; 
temporis tcftimoniQ.Dcc.in  conf  163.C0I.8.  in  prin.  facultate  fcriplaunt;quoniodo autem, & xtas,6c 

vcrl.  4.  non  deponit,  & ex  moribus  trium  annorum  iufmodi  fortunam  rdpicienttt,proberur,cntiuisl^ 

h.ibitusininoribusprobatur,vttraditBart.  incitato  cisinipicicndam,inquofciedumcft,quodlicetatiAt 

trad.teftiino.d.vetf.oeconomicaprudfitia, nu  8 i.quL  polIit,vtdiximus,ioprincipio'morQm  idoneitas pt^  . 

10  t.unc  lioc  vcnimtintclligit  ,nifi  magnus  habitus  vi-  18  liimi,  id  tamen  erit  intclligendum  t de  intrinfeca.v  t 
tioibs  pixccflcrinnam  aJiasli  poft  perfedara  ?tatcm  • puta  caftitate,lbbrietatc,&  id  genus, Iccus quo  ad  hcc  - 

longo  teinporeqpis  yitam  geififfet  vitiolam,non  fo-  que  fonurna  rdpiccrcdicirausmobilitatc,poietiam,  ' 

Ium  trlcnDiuin  requiri,  fcd  curium  longioris  teporis  &limiliaKlu«exrrinlecafunt,qbusaddi  potefifeiA,  ' 

cxiftimauir  ad houc morum habitutnj;  > tia,qua:noninefianaturadixccnimnonprc(utBui» 

XI  Xati^QQmuuslupcilmpofiuotCOiifatadxabtu  tuf,vt  per  fehiq  c.dndi|ihTn»h^ 

' ’ . 
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A R G V M E V M. 

Mbftem  nonptsfumi,  fedeflcprobandatrtj 
& quatenus  id  y erum  Cc. 

&r  X M I V M. 

I Mmttmnfr4fi$m$t$rr yJhdptohMdittfit 

A ^kI<atmru>nprMfimnihdmt$trmm»bjinUtm, 

matrimormttti  e»m  jim  tomtrsitere  fcjijit , cmm 
HUdiuMh$ji.  Cojpfr.  nn.^. 

Mtqmidtm  boc^t  mribussimlit  Pontijicto  funUttkM 

Latmum,  vt  ttu,4. 

6  J^rtiptunt  firmtsimpopjtommhdrtdtuuttxbm*^ 
tioJAiit.C.dgediiio,d/kt  AdrtaUoiknd.iU)  t9^utur 
Um  nfiatoris  probarr  « ftd  t^4mtntum 

f nonptt^iHtur4redcftprobada,cug» 

^ quilibcvpiauutnauiivmccei  vt.coUiiti( 
exI.vlr.C^ikraooi^ccclef.tumet  qum  moc^clUiin' 
damcntum  inietmonisfnaoiieaik^itiro.vraoiniaU^ 
■otfitgl.de  Do^.ml.i*>-ti  quislc  nc^cttf.tfucmad- 
mod.rd)am.aptt«&:  U>  Ued  li.d^catsphcr.idcdoccc 
Bar.m  l.dqiiMcm.CibKa) atr.de  0>  UK>rs  (u  ptubacU» 
voluere  Soc.mn.mconr.a6.mi.i  a.vola~d(  Paniicol. 
i6.mi.4f.tib.i.dtaliosatlcgat  Hcrcul.de  probi  ncg. 
BU.  IO  quod  ct  placuit Cacher.decil. Pedem.  io8.  nu. 
5 .Ruin.conf  1 ;6.nu.  1 1 voM.Com.io  coDl.  lo.litcra 
iD.vol. j . Aufrer.ad  dccil.Capcl-  T bolot.  j t vertic. 
■dde  quod  prout,  dc  Bocr.indccil.  zm.  peU  aui».  x. 
Alex. in  conf.if.iD  prine.  V0I.4.  Andt.  in  conl’.4oi. 
incip.Sciponus.in  ptin.  idem  centuerc  Iolcph.Lud04 
deciCPcruf.iz.nu.;.dcrcq.par.i.&d€Cil.  3acad.par* 
dt  inlua  concluHone  i4.verliint'crtur  100.&  NaiMn 
conr.59.nu.6.atq,Hteron.Cabf-mliiis  concluliomb. 
conduf  134-nu.  4.q^uoin  locoiltndextenduad  pro- 
barionem  did  > vr  u quis  dixerit  aliquem  mortuum 
iimje  talidic  1 iplamdicm  debere  pioibare. 

X Prim^  ampliabis  condulionem  veram  eficyt  d(  (i 

wis  diu  abfuili'cr>  & nihil  dc  co  tanqua  mortuo  fiiii- 
ictaudicum,vtdcrnaruo,cuius  vxot  antequam  com 
aho  matrimonium  contrahat  1 morrcin  ipiius  mariti 

S pcrccrnvii  nunciuni  probare  debctitviunammeU 
irr  c.inprxreotia,clefpoiilain  c.dominuss  dc  (ccitnd. 
napc.&  in  c.  1 . 3 3 q.zquod  cua  dcciium  cil  in  CapcL 
Tholofdecif.  3id. 

4 Quanquam  n iusciuileinfpiciamus.t  fariscA  Tpa* 
tium  quinquennii  ad  praffumedam  mortem  ad  hoc, 
vt  rmilicr  polTir  ad  alias  migrare  nuptias,  vtrclpodit 
2uIian.Iurdc.inl.vxorcs.lf.de  diuor.de  repu.qiquidi 
tempus  dc  iurcCodids  ab  Imp.ConAaniino  hiit  re- 
l^^um  ad  qaadriCnium.vt  inl.vxor.C.eo.  dc  repud 
poftremo  verOlocoablinp.lultmianoconliiturum 
iiiir,nuIlo  modo  alteri  licere  matrimonium  contra- 
here propter  abfentiam  vniiis  1 quitifeunq,  annis  al- 
ter lueittablims, ni  (1  volem  conirahecci  llicrit  fadus 
certior  dc  morte  alteriustco  obreruataq»  Aaruitur  in 
juth.hodie:&in  corpore  vtkIc  ruroitur.C  eo.  dc  di- 
oor.quod  tn  i iure  Pontincionon  piobaturtcum  iih 
illud  Qiotsplcnc,dc  vere  per  certum  nundu  proban- 
da lit,vr  decernitur  io  d.cin  pnelcntia,  & in  d.  c.  do- 
miousidc  hancopinio.liniuitur  Bar.inl.2.§.lidubitc- 
tur.lf.qucmad.tcd  ape.  vbi  voluit  mortem  probari  p 
trcms,ct  plenas  probationes, quia  agicurdc  ^.iui  pr^- 
judicio, quod  idem  refpondic  A nch.in  conf.  401 . ctt 
enim  grauc  pranudicium  viro , A vxor  c6rcahar  cum 
■liO|5c  e cojma>vtibipcccuffl)dc  idemBan.in  oatt. 


deteftibjitLi|.&deciibniduftj  RaiK.Mar.ded6o;; 
pelphin.lS^nu■2.p.l^r.^•^cccn(ucrc  Abb.  dc  Fel.in 
c.qudniam,)i.forr6miirta.tt  In-nonconteH.  dc  Bal. 
ini.gqtcrOji^.vlt.ft.dcinfa.dcidcmAbb.inc.in  pt*-* 
icmia>rtibnu.tdtrpoiiliit ' 

5 Anamcn  hjcC  opiniof  ndnihil  habet  diibitarionis 
ob  comtx . i n capK>nia&>  ^ . (io  snram . vt  lir.  non  cd- 
tcA.vbi  habetur  (ari$ell'cveri(imihtcr,d(  prxlumpu- 
uede  mocieconiiarc,  nec  nile  oeeeflariaro  dia  eia- 
dtn^pcebanonemfdc  haocopi.venor^allmiCard. 
ia  dx^ttomaoKrdcda  alRta  opimooe. 

Limitanda  cA  primo  k>coip(a  concluAo,  vt  non 

6 procc^C4|uao4ohaz«*t  pcHCl*  iimii  in  policirione 
harrediracis  ex  bencticiol.vlr.Cdeedi^di.Adria. 
tollcn- tunccriim  ooBcogimc  mortem  ipiius  tclia- 
torispcobarc  » cumiauarittcAumeaiumcxhibae, 
iuxta  renrenuam  Bar.md.hvk.uu.  1 1 .dc  cjtrcroroui 
ibid€icnbeQCium*bai4:oi<.  vaxiivnumcamen.Caft* 
nu.9jn  h.UCau.i'^.Dcc.nu.a7.  la«i.nu.  aa.Corn.nu. 

* iS.Mata.in  >.lod.lMi.u^Cmt.uin.f)u.f4.quide'c0t 
atrcAarurZuccard.nu.  «47.  d^Aloaantcoiu.  101  .nu. 

o.ver<iqiioauteaiad(ecanai»cauiannvol.f. Hip.de 
MaitJnnib^d&pfob.mLi7n.q(nm  iciucnriatuic* 
quuti  funt  Arct.in^.  quadrliplimum.i  s.in  Ivlnllde 

a£ltoA  Durande  aitcn:AMiiHi.d<rncq.hxr4:au.vlr. 
nu.^dc  Autrcr.ad dccil./iz.Capd.Thol.  vcrl.addc 
qncdmorsiBagnid.01mn4.Mam  pnnbr  non  permir 
tftinfpiccrcfabuUscuUincuu,li  tcftatorvam.Ka.^. 
fi  dubitcnrr.ft.quAiadreft.apc.  Cu  igimr  hares  con- 
iemiente  Praaorc  prodiiftHecOamcmum,  videtur  re- 
Aaroremmoriuuiu^ile  » vuxadunudemmet 
quibus  non  videruf  obllare  Alca.iibimet  conirani 
aarhocttsindd^iuCrdccdrctduiAdcu.tollennu. 
i$,dtin» voluit alM  probabdibusrauonibus  herede 
teftamcntumaPudiepouiUle  habere,  vcquiatetia- 
torpcrcgrbproDCJkcnsiUitddomicciiqucrituuxrad. 
vnooB.C  de  tcibvd  quod.ipilefnct  tciiator  maou 
pcopbopli  baccd»AJiudutdtdeca,iaxd  a.quemad. 
tdhaper. 

Nonj/Meturinquamaduorlaritquoddixir  Alex, 
per  id, quod  ipTi  Atex.rcipondii  Jaljn  d.  1.  vir.nu.  14. 
vbiinqdtrArSulan  extare*.  trAamentum  b^redt  non 
coaccdiduA  monuoicitmofc.  dt  ideo  ipti  regula  iiv 
hsrcndnmaBcdoocc  detaiKiToaxoudct , vt  mquit 
Bai.ioLf  .otta.l^riquiaiutdtc.iiD  obicm>>cr.  dc  Dcc. 
inl.i.iui.7drreg.mrj  - 

7 ' Cornu  btmuJtmiaationenaltimietc  Alex,  vt  dixi 
nms  iibi  cooMmain  dji  vktCI  de  edidi,  dmi  Adna 
roUsikrm.i7.ruig.lbMm;eftdc  «Iniapia.num.  23.de 
praft.Pip.inh>r.kbd  quo^r.hsrcdxx  TcA.i.m  vert 
potfkicatxBilla  gcncrahrcgqla»qu6d  qtuspicluma-  • 
rur  vuKK  vlqoe  ad  cemomonnof. 

8 Has  codtrarias  opiniones  t Aiedcre  difiin^ionls 
conctlubatMcno^h.tncrad.dcadipil'  poi4uncd.4. 
noid69.vtB:ihcrt prima  opimo pto^ar,  quado  ha* 
res  exhibet  ccfta  mcniin  libi  datum  a Notario  aucto- 
re Bmorc.quu  proludiccQApr^mptio,qt,od  non 
concdliflectcAaoicmuiutudt  t nili  libi  compertum 
hiiBecdcmorrc  ccltaroriS,  Attali  calu  procedit  ilU 
pnmaopmioi  tanquam  communibus. 

Altcraautcm  opinio  locum  habet,  quando  h^res 
htbuttccAamcnnitn  aliund^iquamuididaiiter,  au* 
thorc  Pigrore, qiua  tunc  pr^lumpeio  cflcr,qu6d  illud 
tcAaiorilubtnuilIct,vdi{ii  ipletcAaioriiadidillgtf 
ita  vt  exilia  productione lUa  prariumptione , vcl  fa- 
Gto  oriatur  pfabano,  idUrorem  mortuu  ellc,Ac  ideo 
morsalitcr probanda  ell.  Hanc  cnam dilHn^ioncui 
Villis  clt  tenere  bspiadn  ci.Uvic.nu.24.Cdc  ediduiui 
Adria4oll.cmccgocautda  piohxrede  adic  lublc- 
uidam  ab  onere  probandi  mortem  icllatoris , vt  cu- 
rer libi  eradendum  iudiciaiiter  ,dcauclorc  Judice  la* 
Arumeoct  tcAamcnci  exemplum. 
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Per  fimammorcem  probari,  & quomodo.  ! 

. • » ^ ' 

SrMMARiVM. 

■ ' ; I 

I JttonVroh/ttufj»rfjimam,irxH>ttmpmbkesm^  ■<  ■ :s 

X Bmtficinm  tmptiram  vtutatis,  de  tuita  morte  fama  pto~> 
crebutrat , extufatar  apcena  mpetrdmthm  btntjitia  i 
viuentiam. 

} Mortem  probari  ptrfamammeat^frauioribmjitut  in 
tmdtcipraiuditj.  • i 

Mors  recens  non  probatur per famam,  ' < j 

5 Mortem,ft4aeonungit  in  loco  oicmiori,n6h  valde  rernoto 

non fjtst  ejk  probare  per famam. 

6 Mortem  per  famam  ^ qua  ortum  nS  habuit  aptrjbnisgra». 

uiorims,iy fide  dignis  mon  fatis  tjfi probare . 

7 Mortem per/blamfamamatt^ alia  tndieio,vtladmimcula 

cum  ea  coueurrasetamn probari . 
i Mortem per fimpbeetrt  famam  non probari  , quando  non^ 
concurrit  caufa  rationabilit , ex  qua  fama  snortiipo- 
tuerit  ortum  habere . 

9 Mortem  perfamam,qua plerht,^  vere probata fit probari 

alias fecus: 

10  Mortisfamam  te  fies probeSts^uomodo  deponere  debeantt 

lotiliameontludtnttrprobertt.  ^ 

/ ' Ii 

OupCilV^li  dos,quibus‘morsprobat,vtcu* 
ius  iam  probandi  partes emnt  > habeat  ftatim  vndeie 
poflTir  exonerare . Etprimoquidem  quaptoriini  vo-' 
X luctc  morti  f pofleprobari  per  voci  publicam,  & fa. 
mil>vt  Bal.inc6f407'Colu.r.verr.tangitur>  dc  quarto^ 
vol.  I •&  in  c6f.  J66.  voi.a.Bar.in  l.a./.  (i  dubitetur.  fH. 
quiadre(l.ape.laliinl.cQea.cbl.vlt.Cdctrarait.Alc 
xti.in  c6iiiJ.col.i.dc  inedf  i i7-col.i.vol.4. Corn.in' 
cof.  io4.coi.2.in  hn.vol.j(.idi  Bart.in  tn^.dc  tcAi.oj 
3 g.Crau.  in  conf.  i Z7.nu.  1 7-  Dec.in  I.  vlr.nu.).8.C.dc 
cdic.diui  Adr.tol.glo.in  l.fi  quida.Cfolu.matr.  Cap. 
in  tfaa.de tcfti.reg.tro.vcrfia.quia  Bart.&  Ang.inh' 
quories.C.dcnautlib.t  r.idem  Bal.  inl.r.cot.}.  Cde 
prob.Sal.tn  hquidc>col.penalt.Cde  accu^pec.in  tit. 
<ic  ad.  ver.  fei  quid  G iGe,  & in  tit.de  noto,  critn. 
vcrr.tama  Dod.in  auth.hodie.C.derepud. 
a Condunoni  vdis»  amplies, f vteo  vfq;  vera  Gt»vt 

G quis  imparafTet  beneGciu  alicuius  »qui  adhuc  inter 
viuos  numcrabat,de  cuius  morte  fama  pexcrcboerat, 
ex cu faretur  4 p^nabeneGcia  viucotium  impctt3tid, 

* c.  I.  de  cocef.  J7rxb.tu  ir>  quia  fama  publica  cxcixfati 
p^na,&  a calOnia,vt  l.a.  C.defer.vel  lib.ad  dccu.  libi 
1 0.&  ibi  tenent  Bart.&  Io.de'PIat&  idi  6art.in  l.rni» 

' lcs.§.mulier.ff.de  adult.uid  idem  refpondit  Oldxa.  io 
cdfi.  3044ncip.infrarcriptae  all^atioms,pr^ertim  cG 
huiulmodi  fama Gtde  his,  qusfuncnatutoecofenta' 
ncaaiempi  de  morte, l.G  quidi^cdibi  no.C.fol.  mat« 
nam  tuefama  ^obat,  iuxra  causa  credendi, dtcxcu. 
far  crcdenti,tchc  glo.in  ITitio  fundas.fF.de  cond.& 

< demonG.  quam  extollit  Fel.  in  c.  ctim  contingat  »de  ‘ 
rcfcri.&  in  c.in  noftra,in  i.corol.  dereferip. 

3 Eandem  concluGonfi  primo  limitabis  t ndhabe« 
re  locu  in  cauGsgrauioiibus,  fecus autem  in  his>  quae 
modicii  damnum  afferre poffunfitadcdarat  Bart.in 
d.I.i.^.ied  (i  dubitetur>nuifFquemadm.tdlam.ape. 
hocidc  vohicrc  Gorn.in  c6G.i0.1itera  F.voLi.Cam» 
pc.in  rcg.  i ^o.in  trad.de  tdli.Menoch.de  adipifpoT* 
lc(.tcmcd4.nu.972.AufTC.ad  dedr.;i2.Capcl.  Tho- 
lofjn  princ.&  idc  ad  dccif.3 1*.  Cocfet.in  fing.  fuo  in 
vcrf.morf.  prope  Gn.Bocr.indcdfx88.in  prine.  & la- 
tius in  Gn.  Cafla.in  confuc.  Burgun.in  prooemio.fol. 

1 o-col.i.nu.p.Franc.Marcun  decif.DcIphi.i83  .nu.x. 
par.2.AIc.in  conG.i87.nu.j.voU.d(iacdG.2$<dcin  ' 


conf  1T7.V0I.4.&  Lanfran.in  c.qnoniam  contra, mb.‘ 
riceoftib.nu.iSy.deptob..  - • , , 

Secundo  limitanda  cft.lpiando  mors  eG  reccrts,»i<J 
4 aotiquaif  quia  tunc  nO  probatur  per  fama  m;Vt  c5Gat 
cxi)5,quxnotauit  Bald.in  conG.^pS.pcrfot^m  famS, 
V0I.Z.6C  i.x.S.Gdubitct.Gr.  wcadmo.teGanicn.cuiac\« 
cedit  Aufrcr.ad  dccif.3 1 i.Capcl.ThoI.in  prin.eiufHg  * 
fuere  fcntgrie  Bocr.in  decif.x8s.in  prin.  AIex.in  coQ. 
x$.col.x.&  ili  C5G.1  i7.col.i.voluf.  Corn.in  coG.  104. 
col.x.in  6.vol.3.Craue.iuicdG.ii7/ficid{C'oc.  in  cof. 
10.  litera  F,  vol.  i.  Menoc.  de  adipif.  poGef.  remed.4> 
nu.672.& Fran.Mar.indedl.Dclph.iSj.nu.gop^.as  f 
f Tettiotiminrcpoteris,tqu3domorsc6tigiGctia  c 
locoviciniori, ndautcmvaldcremoto.tGcenimnA  ^ 
fuGicir  probare  mortem  famam  cG  alix  probatio 
nes  pollint  fumi,&  tcGcs  inueniriiVCauthor  cG  Alex, 
in  cori.x5.coi.i.vol.4-&  in  cdG.17.co.  vol.4.  & dixit 
£art.in  l.G  quidS.  C.de  accufi  vbi  cti2  Ang.&  Spec.in 
tit.de  ad.verG.  fcd  quid  G iGe,  & in  tit.  de  no.  crim.S.  'i 
' Gama,vbila  And.in  add.eandSfentenrid  conGntia.- 
uere  Auficer.in  addi.ad  dccif.3  iz.Capd.  Thol-  verG. 
adde,q>  mors  antiqua.Cor.in  conG.io.litcra.F.voi.i . 
Mcnoc.de  adipif.  por.rcmed.4nu.67x.  Goza  Jn  cdG. 
68.nu.().Boer.in  d.dccif.xSS.  colum.x.  ver.  Sc  idem  fi  x 
agatur  Petr.de  Baib.iot.con  GmaexonG.  2 5 •Gib  nu.4. 
vol.t.Fr.Mar.dcd(.Dclph.49S.num.X7.inG.par.j.&- 
Rd>uf.intrad.dca%g.bap.&fepu].art.vJr.  . 

^ 6 Quarto  limita  non  proccdere»tquando  fama  octUi 

nonHabuitd  perfonis  grauibusA  hde  dignistcteniin 
. tuncnonfufficitprobatioperfamam,proutdcclacaA 
' Bar.in  trad.ccG.nu. } 8.qu6rcfert,&  fequitui  Menoc,- 
dc  adipf.pof.  allcg.  fcmcd.4.  fub  nu.672.  dc  oonfuluq 
Alc.in  cof.i^.col.x.vcrG.pr^tercai  Menociu 
in  conf.6o.nu.xi.  - .. 

7 QuintolimitaturcbduGotfnincdcurrantaliain-; 

dida,vel  adminicula  cum  fama;  vt  quia  illedccuina 
morte  probanda  tracfatur , erat  fenex  admodum, vcl 
xger,  tunc  enim  talibus  pixfumptionibus  naturx,  vei 
qualitatibus  morbi  cocurrentibus  cu  fama,  mors  pro 
batur,non  autem  per  folam  famam, fecundum  Gab. 
ddOfclct.in  quodam  fuo  trad.de  fama.§.nuc  fuper- 
efhvtad  portum, ver.an  autem  fufGdat  fama  ad  pro- 
bandum morte  alicuins,motus  ex  contex.  1.3-S.  ciuf- 
dcm,ibi  confemiensfama.G;de  teGibus,  quem  tcfcit 
Bocr.in  aIleg.dec.x88.col.pen.  .i 

8 Sexto  limitabis,  tquSdo  non  cdourit  caufa  ratio- 
nabilistcx  qua  fama  mortis  potuerit  onu  habere, quS 
admodum  G Uie,de  cuius  morte  tradatur  mari  fc  ipfe 
credidcrit,&orta  fuerit  tepcGas,quod  fueri^expeda  ^ 
tus  tempore  cbgruo,  & perquiGtus  per  loca  veriGmi- 
lia,nec  fuerit  repcrtus,necnauis  inucnta,vcl  quod  cu 
magno  exccrcim  ingreOusGt  bellutdc  pugng  nne  im- 

f poruon6fitinucntns,quauisfticritcx]xdatus,&pcr-  v 
quifitus  a c6ranguind$,cu  GmilibusnanGconcurte- 
rib  JmiuGnodi  caulis  no  fuffidt  illa  probatio  per  fim- 
licem  famam, ita  voluit  Bar.in  ttad.de  tcGib.nu.  38. 
uic  femetixfauct.l.dccurionu  Glij.C.dcp?n.&  dd€ 
patrocinantur,  qux  allegant  Alex,  in  coG.x?  .nu.6.& 
7.V0I.4  & in  conG.t17.eod.  vol.4.pcr  tot.  Aufrer.  ad 
c dcci(io.3 12.  Capd.  Thol.in  Gn.  Campeg.  in  trad.de 
tcG.rcgu.75o.vcrG.3-4-5-&  6.But.in  c.in  prcfentiajde 
f|:^n.qucm  edam  refert  Pctr.de  Barb.  int.  conG.  ma- 
trim.coni;xs.fubnu.4.volum.i.&  Rcbuff.intrad.dC 
rcg.bap.&  fepul.art.vlt. 

p Septimo  limita , & intclligc  procedere  ,f  quando 

ipfa  fama  cG  plend&  vere  probata,  qua:  quide  vr  ta- 
lo lis  fii  requiritur  , vt  tcGes  dicant  f maiorem  partem 
populi  Gc  Icntirc,  Hcc  fuffidt,  G dicant  cGc  publicam 
I voc{,&  fainam,vt  monuit  Bar.in  I.3.S.  ciusquoquci 
‘ ad  G.ff.de  tcGi.&  plenius  in  1.  dcminorc.§.  plurimiii 
• coi.  s.vcrfi.fedquidGdixit.ff.dcquxG.  curadb»'  :i 
Dcc.in  conG.p29.nu.  1 8.S&  in  couG.  1 } ^coluiu..,..  > 

* pcGxwJum, 4-  vbmtdlatuj: dp^ comnium  ‘jue 
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prout  ctiain  facit  Crau.in  conf.  4t. rju.  i.  & ad  idc  te- 
fponsfi  cftd  Ruin.in  conf9Z.nu.  r.&  14.  vol.4-iSoc. 

. iun.in  conf.d9.m1. 24.  vol.  i.  & a Gram.in  conf  crim. 
26.nu.i  ?.  i4.ficuri  ctiatn  deponere  habent,  i quibus 
r perfonis^maipra  habuerit  originS , & a quibus  ipH 
ftftesid  audicrintjVt  non  Tcmel  probauit  Ruin.conf.; 
- -5  t.nu.  14-conf  5 2.nu7.&  in  conf  1 5 S.nu.z^.vol.j.cii 
' non  fufficiat  deponere  de  auditu  ab  aliquo, Vt  autbor 
cft  Dcc.in  d.c6f  4:  p^nu.  19.&  20.&  fi  teftc.s  dixerint , 
soa recordari d quibus.iudtcrint, noprobant  cti.iin 
fi  priusdixillcntife  a itiaiori  parte  audiuific,  vf  cefiiit 
Dcc.in  c.i.nu.  ij.  verf  & fimtcrrogatus.deappdla- 
tio.pofiBar.qucm  citat  in  d.l.  de  minore,  S.plutimu, 
debet  enim  aliquos  nominate, dc  poficd  dicere, (5c 
• audiuimusdpluribusaiiis,dcquibusnorccordamur, 
ita  docet  Bar.in  d.S.plurirhu , veru  qa  liipcrids  dc  fa' 
mx  probatione  in  c6clul’.fama,fatis  abunde  egimus, 
idcirco  ad  alia  tranfitd  faciens , Icdor^iluc  rajcio. 
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ARGVMENTVM. 


fAiij  duo  referuntur  modijCx  quibus  mors 
probatur. 


^VMM\ARIVM. 


AlorUm pypbari  ex  defuKlJieonfanguiheorum  vtfle  lu- 
^ubriyiy 


Monemproban  ex ttphmnio duorum  y qui  dixerunt  Ji 
vidi£e  iUum  mortuum, iy  feptliri. 


J JUofteMprobari  ptr  ufles  cortfanguiaeot. 

4 Mortem  alicutus  tejiei  probare  deponentes  tantummodo 
vidijft  iBum  mori. 

^ •Mortem  occuUam  vnico  tejle  probari. 

6 Mortemprobare te^es deponentes  fe.interfusjji fepulturp, 

non  tamen  vsdtj^t  eaaauer , eo  quod  firetro  te6lU,pan- 
nisveinuolutum  ifid  esuod  Jse  ab  omnibus  dicebatur. 

7 ortempnbareiejles  deponentes  de  e aufa  f(untu,quU 
furmpieinus. 

8 Mortem  probare  tejles  examinatos  nemine  dtalOyfed  tan~ 
t . ^ummodo  ex  0^10  aedicii». 


.'t 


i- 


1 1 n f*  Pfoicquor  altcru  probadi  mortis  mo- 
UliV,  dum,qui colligitur cx  defundi cofan* 
guineorutntvcftc  lugubri,  & Tquallida:  na  fi  obelus 
iT)orrS,de  cuius  agiiurintcritti  finguinccoiundi,  vc> 
ftimento  funebri  incedat  induci,  ciqiiufiarplucrint, 
pxoptcrca  mortem  probari  fenfit  Bart.  in  1. 2.  §,  fcd  fi 
dubirctur,DU.2.fF.qucmadmod.icftamcn.apcr.ciufdc 
fiiere  Ihls  Alcx.in  conf  27.col.».vol.7.  Corn.  in  c6f 
ao4.col.2.voI.j.Crau.in  conf227.infi.Duran.infuo 
tra£l.de  artetcftandi.tit.de  acq.haer.cautc.j.nu.;.ide 
Bar.in  l.gencronu.j.ff.dcijSjQ  nofinfam.  vbi  Parif 
& Ful".nu.^\'cro^.in.c6f5p.Bocr.in  dccif  agg.cbl. 
'8.verr&  idcm  fi  agatur.Mcnoch.  deadipifc.pofl'.  re- 
. mpd4-num.  674. Ant.  Corfcr.in  fing.in  yerf Matf in 
* ; princ-Rcbuff.  in traft.  de  reg.baptii.  & fcpult.an.vlt. 

• & Canhpcg.in  traift.de  tcftib.reg.  f i6..in  prine. 

2 Probatur  etiam  morsex  tcftiinonio duorum, -f  qui 

^ dixerunt  revidifte  illum  vita  flindu,&  tumulo  man> 
dari,ita^  voluit  Bar.m  d.l.z.§.  fcd  fi  dubitetur,  nuin.i . ; 
verfiaduertendum  tamcn.if.qucmadm.reftam.  aper. 
Sc  in  l.fi  quidem, nu.i.vcrfjtcm  liifticit  C..fol.  mat.iSc 
in  ira 6l.de  tcftib.  nu.  ig.  vt  etiam  refert  Mcnoch.de 
' adipifc*poflcfrcmcd.4.nu.  dyjf.ac  piacuuAlbcr.de 
■ Rola.in  l.conditionem.nu.i.ft'dccond.&  demonft. 

ct  A uftc.j  n additio.ad  Capcl-Tholxlccif  j r 2.Corre- 
, tus  qiioq,’in  fing.in  vcr.mors,in  fi. 

Hanc  poftrcma  probatione  primo  velim  amplies, 

; VI  pioc6da(,tctiali  tcftcs  cficQtianguine  coniundi> 

^ ..  TY*  '.  .. 


V. 


t, 


quia  nihiloiniausprobant,fic  mihi  probat  Io.  Andr- 
in  additio.ad  Spcc.tit.de  c5fdf  S.poftrcmo,  verf  ccr- 
m alios. 5c  fcquuur  Veron.iuconf.so.col.j.&Crau. 
cof  1 27.in  fi  atqj  Mcnoch.de  adipifc.poirdTrcmcd% 
4.nuH675.quinimo  melius  probatur  mors  per  consa*, 
guineos.qua  per  extraneos,  quia  potius  praefumituc 
dofanguincos  fcire  mortem  confanguincorfi,  quam 
cxtraneos,arg.l.dc  turei.  C.  dc  in  intcg.,rcft.&  l.oda- 
ui.ff  vnde  cognat.&  rcfpondit  Corn.  in  conf  lo.col. 
x.mfin.volum.t. 

^ Secundo  amplia  locum  habcre,tctia  fi  tcftcs  non 
, deponerent  illum  vidifle  mottuumjfcd  tanmmino- 
’ do  vidifle  illum  mori,vrffiquidcm.C.lblut.  macr.dc 
ibi  Ang.5r  iqd.l.is  pbt.  fF.4cacq.lm*&itaaflcrucrc 
Sbc.in  l.fcU  & illo,^.circa.nu.2.dcrcb.dub  Fulg.in  1.- 
ait  j5r«tor,§.ha5c  vciba.rm.7.tf.dc  ncg.gcft.5c  A ufrer. 
adCapci.ThoIofdccif/12.  « 

i Tertio  ampUa,tctiain  fi  efler  vnicus  tcftis , quia  ci ' 

creditur, fi  agatiit  de  probatione  mortis  occultx , Ic- 
eundum  Fel.in  c.vciiicnsicol.vlr.dc  tcftib.&  aliosci* 
tatbs  per  Gabr.tit.  dc  tcftibus  conduf  x.  num.  73 . 14. 

I limitat.  ^ 

Qnartb  amplianda  cft  eade  poftrcma  probatio,  vc 
' vera  litjtetiani  fi tclVesdicercntintcrfuiflclepultur?» 
non  tamcn  vidilTc  cad^ucr , co  quod  crar  feretro  tc- 
dum  , pannisvcinuoliitu  , fed  quod  fic  ab  omnibus 
dic,cbatur,vt  ait  Bardn  tracl.de  tcftib.  nu.  jp.&  refert 
. C'ampeg.in  trad.dc  tcftib.tcg.j30.vcrf  9-  & Corn.  in, 
conf  lO.col.i.  vol.  1. 

Quinto  ampliare  porcris,t  f t fi  tcftcs  deponttes  dc 
morte  .alicuius  fupci  caufa  (cientia:  dicerent, quia  su 
'vicinusinam  tunc  probare  mortem,  tcftis  cft  Alcx.in 
J.i.ff.fi  cert.  pct.  vbi  ctiatn  Purpur.  nu.97.5c  ante  hos 
Bar.in  l.qui  duos.col.3.  dcreb.dub.quosctiam  refere 
Boet.in.alicg.dccif2gS.  inprin.vicinuscnim  praefu- 
mitur  fcire  mortem  vicini, arg.l.fi  vicinus.C.dc  nup. 
& pctCorn.inconf  to.col.2.  vol.i. 

Scxtolocoampliabis, fetiali  teftcscfTcntcxami-. 
nati  nemine  citato, (cd  tantummodo  ex  ofticio  iudi- 
cis,quia  nihilominus  probant,  vr  arbitratus  cft  BaW. 
in  c.quoniam  frequenter, i(.pbrro, vbi  Fcl.  coi.  vit.vt 
lit.non  conteft.quibus  accedunt  Nicd.in  concor.gl. 
5z.fallen.si.&  Gabr.dccitatio.coucluf  i.num.494. 
limir.  X06. 
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*'  ARGVMENTVM. 


Varijs  alijs  modis  mortem  probari . 

. . t SVMMARIVM. 

I ,^ortem probari  iuramento,vbi  agitur  de  leuijjimo  prp- 
iudteio.  _ 

.2  Mortem  probari  per  diligentiam  exploratorum  aiudice 
mimorum  quomodo. 

3 ^!MprtuuspraJumitetrqui  non  lnutnittir. 

4 dMortem probari  ex  librit  curatorum  eccU[iarum,in  qui- 

bui  dtjcribi  /olent  nomina  mortuorum  , & quo pa£lo. 

.5  Mortuum prafumibommem^ragum,rixofum, ac  furio- 
fum,qui per  quinquennium  abfuerit  ab  eo  tempore, quo 
de vitaeius coepit  dubitari. 

6 Mortuus pretfumitur  Jenex,quireceJJst,ifytandiuab/uity 
quod  Jivfueret  expleret  centum  annorum  Jpatium,^ 

^ eo  amplius. 

.7  Mortuum  prajumieum,de  quo  Jit  mentio  in  in flrimHo 
eum  aduerbto  quondam, concurrente  tamen  Jama. 
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Sklinf  prctcre^fiuicxiftimantf  mortem  probari 
«3  Li  1 1 f iuramemo,  vbi  agitur  de  Icuillimo  pheiu- 
dicio,huius(ucre(h1a:Dec.inl.vlt.nu.  aS.infi.  C.dc 
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cdid.dmi.  Adr.  toll.5c  ibi  etiam  Zuccar.  nuin.230- 
Aufra.addcci.3  ia.Capcl.TholJMc#och.dc  adipif. 
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poltr«mcd4-nu.<i7>Xanfijncquoniamcomra.tit. 
Sefcftib.nu.iSg.  deptobat. 

Ncc  IcuUeft  illa  mortis  probatio  qua:  fit  p diligi- 
k «amtcxploratomm  mifforum  a ludicc  ,qni  tada  in- 
quifitionc,  tc  inueftigatione  tefciunt  illum  in  tcbus 
humanis  non  inucnitiiSc  niifquicflc.  vt  cciUuit  Du- 
tandan  fiio  ttac.dc  attc  tcftanan  tit.dc  acq.hct.caut- 
■<(,  ^ nu.}.cocmm iplo.qu6dquisnoninuenimrfprclu- 
mitut  mortuuSjCx  Inia  Bal.in  !■&.  ficcttum,  S-li  vnus 
adbyUa.Aufrcr.addccifiCapcl.Tholor ira.  Pct-dc 
Barb.imcrconf.mamm.conl.a5.nu.4-vol.t.Jc  Cam- 
«•.m  iratl  dctiftib.rtg.jso.vctf.io.  peidpdrinam 
Bar.ifi  tiio  ttaa,i3e  tcfti,nu.!8.&  }«.nam  qm  nufqua 
«ft.mortuuscfl,  vtcx  Gccroiiis  verbis  1‘aiis  apparct_, 
dum  de  mone  ira  loquitutin  orat.  proPlanc.quia  ia 
nuiqnam  funnctfi  videatutfccusfentitc  Ancli.ihc. 
in  pi*lentia,iuA-dcl'potif.  folet  etiam  fipcnumcrp 
4 morus  t probatio  iumi  cit  libris  Rcilotum  ccdcfia- 
raro , in  quibus  dcldibi  iolent  nomina  motiuotum. 
fiewetconfiictudo.vt  habeatur  fides  liuiurmodi,li- 
bris.dt  agaiut  de  modico  piaiiudicioi  ita  tenCt  Crao. 
dcantiq.tcmp.i.patnJ. vidimus, & abunde,&vt4itcr 
dc  libro  monaftcni-inpnn.pct  Ui  quitlcm.  C Iblut. 
matt.ac  Rcbuft  initaU.dctcg.bapt.&fcpul.  ait.  viti- 
at fidemagnoprsiudicioagcreturibmbilibcrlace 

letfaltem  aiiquam  prxlumpiionem:  vt  rogatus diiit 
Imol  :ncon|'.iio,tn  ti.icCiau.ibilupta  licutiditiu 
vniusicdis.quod  deponit  de  morte  alicuius , prob.at  , 
etiam  prafunipiiue.fitcimdii  gl.in  l.a.#.  fi  dubitetur. 
Jf.quniiadmo.tcllaiii.aptr.laidnl.vlt.  circa  fi.C.ijc 
' factofiecdefiit  Bal.in.c.J.i’ .notandum, qui  fcud.da. 

poir.  Sc  eundem  Ciau.  vfai  topia. 

5 Huc  accedit, quod  mors  tdtiam  probetur,  fi  fuerit 

• dcnioiiflr.mim.qtidd  quis  vagus,rixol'us,  ac  furiolus 
abfiicrit  pet  quiiiquiniuin,ab  eo  iempore.quq  dc  vi- 
ta cius  coepit  dubitari,  fi  credimus  ita  tradenti  Bar.in 
luo  ttac.dc  tcrtib.nu.  5si.qucin  refert  Campeg.  m liio 
trad-dc  tcllib.rcg.jso.vctf.B.dc  num.sia.  & Icquitni 
Alcx.in  confi4.coI,5.vcti.foriiusdicit.Bar.vol.a,  cui 
acccdiiC'cph.inconl.65.nu.44.  vol.i. 
f Huic  probationi  mortisf  tllanondladmodur^f- 
CmiliSjCtim  quis  iam  fenea  rtcclfit , Sc  tadiu  abfuctit 
qubJfivnicict.cvplcrct  ccniuniannoriifpatium,Sc 
coanipliiis.ficBarJii  luo trad.de icftib.nu.  J8.&  ip- 
Ot  lequiin.-Campeg.  in  fdoitad.de  redi. rcg.JSO.vcr, 
7.Sc  Aiificr.  ad  dccili  Capd.  Thol.  dcdfi  r la*  Riun. 
qtlbq.in  couf uanu.io.vol^. 

7 Ad  hec  prob.iinr  Et  niots,tfi  dealiquofiat  mentio 
in  inllrucum  aducrbio, quondam  ,quia  mnc(c6cui- 
tente  t.imcn  fama)probatur  mors,  per  ea,qoar-cihfct- 
uaucre  fcribcntcMinl.eiusquiin  prouincia.  ff.li  ccir. 
pcl.&  iti  l.fi  quidS.tf.lolut.niaii.  ira  fenfit  Bai.iii  cof- 
407.col.l.vctf.tangitur,St  quaitoivol.i. 

C0’NCLV^S10  MLXWni. 
ARGVAIENTVM. 

Ex  quibus  coniciSaris  probetur  vulnera- 
tu m ex  illatis  vulneribus  mortem  joppe 
ti;irc. 

S y M M A R I V M.  t 

1 Vulntratumpr^^m  mortuum  ex iUato  xmlnen^umm- 
trj  yiduHfn  y inJuumvt  rectjjit, 
a Mortuum  prafumhur  animal exmorhoy  quotoBorabat 
; tempore  %>tndjtwntt^irtn  tntra  triduum  po/ittndttu»^ 

' ntmf»ontur.Coftfr,nu.t. 

4 l'ulnenUumprxfumi  mortuum  ex  vuUtm,  cumpojloiio 
•ertfeSi^uam  intra  an/tum  perqt. 

$ y ulturutumpraJumTMortuumtxvuimrtetUmfi^uula 


\ 


VKiitpofi  longum  nmparii  Jpni»,  ripre  MutHulm^ 
ttrn>t!ju  in  dtts  mothuiexvulnrre  vtbtmtutiuiaiffn 
fnfrti  .«.ir  :.i»imd!ttjiril , .tUnsfiim-  ^ 

6 yulmrutusinortumvejtt  rde  idatovulum  1 anex  m» 

; xgntudnJrmJicaurhTtrmrelirt^uitiy  nu.y.  _ . 

. 8 yu&rratuK prx/umi  rnerluuinix  valnmsnmgmtadi- 

_^rujy  trnjjitudiiu.  ' 

p,  VulntrJtum  prfjum/mortttumex  vulnert  c^jrnrnruHt, 
\qHibuildiJuUsxfitifih:Vtflrm,tPiiuo»ioilo.  ■' 

10  yjthiiOjfuni  prxjumi  mortuum  e flvnlnurt  w uJiui  aalo* 

' rthi  tontinunm  atq;  Jpafir.um. 

I i yuinfrjttpm  non  prujimn  mortuum  ‘tx  vutmrr 

dolprtm  continuum]  uut  !J'ufmHm,  cumvuUttclg^jp 
UMcrut  Ulhult-Contr.tm.il, 

45  Vuiarrutum p/ujumi  mortuum-ex qmuliluli  luci  cului- 
ritiUlh:,^  quomodo."  ' \ 

UVulnnutum  non  prtfumi'moirtuunf  ix  iUuin  wUtrt, 
qimdoipfi/h  vuUict«uln,v<Uiui  eullddii , tpiduoiyt 
oUquu  culp.i.uulnigli^nlh  conferri  pqft. 
i^dPrlortWmulixprobutiwcsinvtmmrcdudU. 

r,»;  rnri  docemur  ali 

V-»  IHl  I IH 1 cjiinndovuliiptatoyitiusinteruc, 
quini  caplajtaram  moiboeualciint,  fiucisimentus 
mcdicoruinfdtiacomingat.qupfxpemimcroimpi 
tifivdncnsgr.imi.ttc'n6i>iiitelleda,profiiItit4r;bui 
moiiifcta  coiilctibiiut,  fiuc  vulnerati  cujf-t  eucnlat , 

, qui  potionibus  effu  fis,  & tcimdiiwticdis  mone  ^bi 

' iule  accdctatdiincquierttnofifi, qua  ratione quesR' 

probari  vulneratu  ex  illato  vulnere  ab  hac  vita  pii;' 
ztnfic.Ereainultisiquimoafubiicicmus  eoicduris,  . 

I.  fila  primas  fibi  vcdicaqtciim  intra  biduum  illud  dc- 
cefletinno  vero pofi diuturnum  tempus, cQ  tuneex 
ifiovulncjc  mors  nqpraJtilhaiur';  ita  grauitcr.it  do- 
di  tradidit  Accltrf.ip.r.yifica.Cdccmcnda.  Icm.cu- 
iusdodrinam  i'cqiiliunir  ibidem CVn. Io.  Fab.  Bat- 
Bal.5:  Lud.Bo!,<¥nct.feqnunitit,  & Bal.in  confer  S.*  q 
vol,i.  dicens  hoc  argumentum  i natura  fumitifi  nu 
vulneratus  i(lico  ,vduti  iiinamduum  niortuu.Nfde- 
tit.ipfa'  natura'quodam'od6  ipsfi  efle  inoijiiu  ex  vuf- . 
iicrcdcni6nfirat,iS  hocidem  adiuiiat  cotexr.  in  c.ad 
' audicniiapi,dc'  homic.ibualiquandiii  vixilTet , quod 
Ctconfirmaucrc  Anch.inconf.aBj.nu.jpcrca  ,qii* 
ibi  adducit  Alb.in l.itt ,Mclla, S. Cctfus, adi.  Aquil. 
■Fioriaan  l.ita  vulneratus,  (fiad  I.  Aquil.  & Ccpol.m 
conf.6i.vci.item. pp breuitate  temporis, it  ficihici- 1 
li"liMr  tex.in  e",  fi’ qua  ptpnafdift;  Jo-  ‘bi  miri  cenuin 
dtom,ic.ptc,sbyictu,dehomic.ibi .poft.pancosdics  , 
.cxpitaflcr.vtquoq.ccfcrc  Aut.de  Butr.inc.ndcdcr. 
pcicuf.Era-li.ip.in  irad.de  pcflc.fol.mihi  8a-  nu.i  IS. 
laf.ip  UedpiCoI.  i l-Sfi  ccrt.pet-6:  Hipp.c6f7.nu,:.7. 

St  ji.vofii.uccaliotcndit  tex.in  c.cAiincbac.dcho-^ 
inic4bi,potHiicsodocx'piraiiit,  vfEtoptimccaWi- ' 
ca,  Bofin  fija  p7adiCtim.tit.dehomic.no.15.cu  feq. 

Hfc  cocljifippmo  loco  ampliadacft,  vt  ISO  folum 

1 mccdaiin  hoic.tvcrii  Et  iii  bcllia.ic  aTali  venditp.qd., 
infiA  triduu^ll  vcuJitioiiE  niotinir,  quia  illa  mois 

prxiuhntexniqtbo.quolabodibatbcftiatpcvendfi  ; 

iioiiis  VI  author  clt  Io.  Andr.in  addit,  ad  Spcc.tit.de 
cnjp.icvcnd.S.fdcndu.vcrfi!  nota,  cp  in  vEditipne, 
,S:ipsuiequit'AlJx.inadd.adBar.ind,l.fiinrixa,  in 

vlt-Wd.IF.ilc  Sicar.icibidc  Marf.nu.6f.ic  in  l-fiArali" 
bcr,col.i.tFdc  qiKcll.ic  Io.de  imo.  in  l.fi  gs  cu  aliter. 
ft.de  q ic  lac,dcAI.,Geqtg.in  I.paeifci.nu.a.  fF.  depad. 

} Atquoil  piacfupiaiurtmortcm  animali  conttout 
cui  pa,6c  negligcima  culiodis , & palloris  renet  Luc. 
dc  1’cn.in  l.vlt.C.dccrog.  milit.anuo.lib.i  a. 

4 Eandem  fccudo amplia,!  et  fi  yulnetatus  mortuus 

facm  cx  longo  inicruallo,  nempe  poli  odo  menfes, 
quia pratluniiiut it morsex illo  vulnere  proucniire, 
per  ic.s.ind.c.a.dcdci.pcicibi,cuni  poli  odo  mifes 
• dccelliuit.icibiAbb3c‘oesfcribcntcs,icl.air,J.tiFi 
adicg.AquU.vbiBald.dFlor.col.  1.  vccf.itcm  nota 
' teau 

/ ■'■  '■M 
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Tcxt.<)iiinim6  drH  mors  rcquamrinfii annum « pne- 
fuinmir fccuu  cx ijlo  vulnac,  lecundu  Icgcm  Lom- 
batdonun.vt  in  Un  oinnib.dc  p!ag.&  in  l.H  quis  fa* 
uoaticno,3c  in  [.non  omnes  plagx  »dc  pla^cra. 

5 Imelligas  huiulinodi  ampliadonStvaam  cne.qa 
per totfi  illud I5gum  inccruallum  indiesmoebosex 
vulnere  vehementius  if^raucTceret,  & rande  deccl' 
icric.nam  tunc  morspr^luinirur  exilio  vulnere* ve tc- 
ibncuf  Abbin  d.ca.declcrperculC  Sc  Hipp.MarT.in 
Idt  in  rixa>nu.6 Sc  leq.  £F..dc  Sicar.  vbi  concludi»*  q» 
data  hmdi  perlcuerantia  de  maJoin  peius  n6  aucto 
fpacio  lOQgiocis  Tpi$pr9rumatur  motscxillo  vulnc* 
rcide  fatis  liquet  ex  his, quae  not.  ^ocrind.dcd'.^  23. 
nu.  1 x.vbi  ex  pfcaccantia  vomidonis,&  fcbnsab  ini- 
tio>acaliotum,qux  vulneraro  accictcrunCiimmincn* 
tSmortSprzfctacmii}  inducitur  prasuptio  marris 
*cx  illato  vulncfCi&idS  fcquirur  Mcnoch.de  arb*iud. 
caf.a7c.nu.4.lbcusaut,fi  intra  Uludfpadu  volneranis 
vilus  fuifla  e IcAo  lurgerc,&  cC  baculo  p vias  uigrc* 
di, ac  alia, qus fani  facere  con(ueDerunt,tccinc;mnc 
enim  ccflatilla  pr^fumptioidc  morspr^iumitex  aiio 
contigi  fle  mori^vt  confuUi  mdere  Bald;  in  d eonf. 
axs.vol.a.Ccpol  inallcg.conf.5t.&Cor.incdf.  194- 
in  prin.vol.a.fic  Gomcs.inrcgcanccI.dciah^mjcri- 
OTan  q.t  i.vcrf.fcdqacx  bdidis,vbi  trimembre  facit 
dfflindion£,idS  tradunt  Bocr.in  d.  dccif  32^^u.l9. 
dc  Menoch.m  carrad.de  arb.iud.  d.cafnum.9. 

f Vcrum*cOi  Dodoru  cdlcnfu  rdinquitur  arburio 

d iudicis,tqui  judicare  debeat,  aifmorsfcqiiuta  Ht  cx 
vulnere  illato, an  cx  alia  xgrimdine,  vtc£fuit  Bar.in 
l.fi  in  rixa,coI. vlt.fF.de  Stcar.  quem  refert,  & fcquituc 
C^pol.incoof^.col.  a.ciufdefucrefn^pturiini  cx 
noliris.in  pnmisDcc.ioconf.4t$.nu.7.C;anon.in  c. 
propoluifti,dc  prob.  Bontf.de  Vital.in  trad.  crim.tit« 
de  in(\tlrat.&  pcrcuf.num.  1 6.$oc.in  conf.i  78«  vol.t. 
Marf.in  I.  quis  vitra.n.77.&  in  I.queflionis  mo> 
dom.nu.)2.(le  quaft.&inconf.y.nu.xsj^ntdeBatr. 
in  c2.de  clcr.pcrcult  Bocr.in  decif.22  ^ fub  num.  1 1 . 
vcrf.dc  ideo  fi  poflca.Gram.in  cof.41.  nu»j  .Menoch. 
de  arb.iud. caf.t7$. in  prin.  Gomes.  in  r^. cancel.de 
tnfirm.ren5nan.q.i  t . verf.  led  quia  cx  prxdidiMU  2. 
mcmb'di(t.&Bal.in  conf;23.vol.2.vbt  admoneclu* 
'dicem, vt  eunda  debeat  in  vtranq;  partem  examina- 
re,vV  adhibere  medicos  in  arre  peritos , & iuicta  eom 
icfponfionem  arq:con(ijUationcm  icacredendu 
Bocr.in  eadem  faip^  citata  dcciC;2;.nu.  2i.atq,'Me- 
nocb.de  arbirr  iud.caf.275.nu. 11. 

7 Verum  cnim  vero  fi  medicif  ipfi  fuerint  inter  fefe 

difridcnics,G  volnus  fuent  magnu,  Se  in  loco  pcricu- 
lolb, magis  acdcndfl  critdeponenribus,d  reterenti- 
bus,mortuam  eflTe-.ex  vulnere, qu2  negannbus,fccun- 
dum  BaUn  cap.  1.  quibus  modis  feud.amit.quea)  ibi 
Caid.  Alex.fcquitur.co).  t-vetfquzro  vtrfi  dominus, 
& Fclii)usinc.presbyterum,col.  t.  anteh.  dehontic. 
1 llud  et  i a m vt^ue  re  Cepol  .i  n cbf.  d 1 . coU^  vecf  ci  rc  \ 
ccitiiun,nu.i  ).dc  Bocr.in  d.decif.}23.fubnu.io.in  fi. 
& fub  num. 24.  Dccinxronf  4 1 5.  nu.  3 .&  4. Bocr.in 
aIleg-deciCj25.nu.24.vcrf. &quadomcdlcilVbiplu' 
Iibus  id  corroborat. 

^ PotiHima  cB  6t  conicdurafad  przfumcndum  qu6 
cx  vulnere obiifTc, vulneris  magnirudo,3c  craflitudo, 
vrl. vulneris  magnitudo.  fT.de  iniur.fic  rerpondere 
Bal.in  conf.  3 aS.col.i.vcr.item  vulneris  magnitudo, 
V0I.2.&  in  conf.237.coi.i.verffcd  interdum  vulnus. 
vol.2.Ang.iixconCi90.Mcnoch.dearb.md.call275. 
nu.5.3c  ante  illum  Boer-d-dccif.  32;.nu.i4* 

9 Ide  eihcitannoru  qu.ilicas  • t quibus  vulnus  tllatfl 

cfhfum  n tale  fuifler  inflrm , quM  non  coniucuiflcc 
Icucm  inferte  plagam»  vtique  mots  ex  illato  vulnere 
prxGjmcrcmr,vt  in  c.fignincafti,dchoinicflc  ibi  Fcl. 
€01.4.  vcrf.nota  ibi, ratione  inflnimcnti,  dc  vcrf.nofa, 
ibiitatione  partis.  6c  I.  i.$.diuus,ibi,fcd dc  fl  claua , dc 
ibi  gl.in  vcr.pcrcuflcrit.  ff^  lcg.,C9U4ieficar.dc  tbi 


Angidc  MarfiddferffcrcBal*lnconf^*tjd.col.l.vol. 
i.Si  tn  conf.  3 xsverf-rtem  dc  infirumcntum , eavol. 
x.Plac.in lib. i.epirdcliclac.  f j. nu. 27.verCali.i erit 
Conicdura.Boo.deci.  32t.nu.i5  dcMcnech.deaib. 
iud.caLpratdidaz75.nn.d. 

10  Continuus pr;crercJttipnas  vulneiiti  dolorincd 
cfl,vcpr«lumarurillucx  vulnere  vitafuifle  priu.uu, 
vt  q Vfbrfan  pcufTus  fuerit  in  locis  neruofis , cx quib. 
proucnii  fpalmus.dc  hequepeer  mors,  vt  inquit  Bald. 
in  fepd  allcg.conf  328.C0IU.2.  vcrfitSan pp  vulnus, 
vol.i.qi  fcquit  Mcnoch.de  atb.iud.in  d.cal.  27  5.  n*7. 

11  Limira  hancconiedurj.tprariuinptioncinvc  non 
proccdcrc,(i  vulnus  non  cratpfe  lethalc  ,quiahdct 
iupemeniar  fpafmus.dc  cr  inoriarur,  non  prarfiimitiu 
tamen  mors  ex  co  lequuiotfcd  potius  cx  negligeniia, 
aur  imperitia  medicorum,  & non  tcncfur  vulnerans 
tiqhbmicidic^Ucdrdtum  dc  vulnere,  vt  placuitDCc.t 
in  conf.415.nu.9dc  BaUn  c.  1. coi.' j- verf  fexroquae- 
riiur.quib.rtiod.faid.arhir.de  Fcl.  ind.  c.figniticalh» 
dol4-vctf  conftdcra  vitra  omnes, dchomic.  dc  Ang. 
in  Mi  quis  in  mcMlIum  ,depoen.  ad  quod  alia  addu- 
ot  Bocr.in  alleg.dccif  ?23  .nu.7>  dc  i6.  fic  fenfere  c6- 
fulcndoGrain.in  conf.x.nu.p.dc  tadcCxpoLconC 
6 1 .dc  boc.in  conf.2t>.col.2.dc  inconl^5  5.C0I.  j.  vol.  i • 

12  Dubiratthdehac  limitatione  fMcnoch.  in  craA. 
dearb  iud.inaileg.caf.i75.n.7.exco,quia  Spafmus, 
febrisvei  vulherc  oriarur,  dc  proptere^  vulnus  vi> 
^deatur  caula  rnorris , dc  hanC  parte  vtdcturl^ui  Co- 
me.s.ln  ccg.canccl.de  intirm.rengn.q.  u.  vcr.fcd  quia 
cxprxdifli.stn  a.mcmb.diflinOio.  vbi  voluit,  quod 
erfi  vulnus  non  fit  lethalc,  mois  tamen  fit  pralumc- 
daex  illofcqtiuta:  dcqutdicitcxnouacaulavulne- 
rarum  efle  mortuum, probare  illuddcbcrc,dc  attcflac 
ita  dominos  It^otx  in  quadam  caula  Compofldlana 
coram  ii^Gomcs.  dc  R.  F.D.Nic.renuiflc. 

1 3 Moni5qiJoC|;  vulncntifcdiefhini  liimit  ex  quali- 
tate loci, nempe  (i  pcrculfio,  aut  vulnus  fit  incaptte , 
gula,pc(^orc  ,dcimcffinis,  quia  motspratfmnirurcx 
illo  vulnere  comigiflc,tcflc  Bal.ind.conf328.voI.  2. 
^ a ppeoban  t Soc.lcn.in  coni  ^ 1 7S.co! . 1 . vcrl*  fecildo 
addc,vol.2.  Mcnoch.de  arb.iucLd.caf.27s.num.11.de 
idd  corroboratur  cx  tcx.  inc.prcsbyterum,dc  homic. 
ibi,percuint  in  capite, lic  ccnlbere  Ang.  m l.fiquisin 
metallum,C.dcpicn.Bal.incap.i.S.adhacc,  c0L4.de 
pa.iur.tir.Fcl.iirc.ligmtka(ii,col.4.vcrf  nota  ibi, ra- 
tione partis, dc  homic.Cunu.c6f  1 34.  vifis  dcnucia- 
tionib^fcr.Antonii,in  prin.dc  Com.cof.  *74-  litcra  T. 
vol.i.Soccof.  2.'^.primoafpcclu,col.i.vcr.2.c.idcco 
clulio.vol.2.fccus  aut  ii  m parte  nO  pcriculola , nCp^ 
innatica,4rccipir  magna  vulnera^  vtipfc^|[d*mqc 
in  allcg.cd^  j28.vol.2.dc  ,fbat  6ocr.d.decrl^j.  n.  j, 

Omnesiupra tradi»  coniedii»  polTunt  limicari 
ad  hoc,uc  uulncras,  uel  pcrcuticns  polfic  p^na  mortis 

Z4cuadcrc,tqh  in  iplum  uuUieratufn,  uel  cmscuflodcs 
medicosv^  aliqua  culpa , negligenhave  coferri  pol^ 
fer,  ronccnim  non  p»fumcr«ur  mors  ex  iliaco  vul- 
nere fiibfccut.1  vt  multis  exdpiis  declarat  Boer,  fxpe 
all€g.dcaf.|23.nu.2o.dc  fial.mconf.  318.C0I.  i.vcf£ 
fed  ppculf4,vol.2.dc  verf  1 36.col.i.ve£i'.fcd  certum 
elTcr,co.vot  .2.fic  di  coluluercCeph.  c5f.  iSxoLpcn. 
dc  conf  6 t.Soc.Iate  in  com.t78.col.2-  Sc  3.V0L2.B0- 
logn.conf  5 coi.  1 .Marl.conC7.nuuf7. Alcx.de  Ncuo 
inter  conf  aimxonf.87.col.vltvGratn.conf.  2.nu.  5. 
dc  d.Plac.lib.1  .cpi.aim.c.  t j.nu.  27.I0.de  VUietnara 
in  rcpet.l.  i.$.diuus,nu.  12  i.^.ad  lcg.Com.de  ficar.de 
Mcnocb.inallcg.tra^.dcatb.iud.d.conf275.nu.io. 

xj  Probaturdtniorstpluiibusaliismodis,  vtfltefUs 
dicatfcvidifle aliquem  capite  muiiLitunf,  vcl  venas 
goJa;  p»cifas,dc  languinS  effundi , donec  fngidusre- 
mancrcr,dc  fine ienfu, vel  dr,q>  illum  tetigit , dc  imic- 
nit  ablq:  ahquo  moru,dc  abiq-cintOionc,  vel  rara- 
^ionelpiriius,  vel  dicat . quod  vidit  aliqudanimam 
dimitrere,uelmori,uclqimdit  illfipt;9bci  in  mare, 

Gg  vcl 


lofephi^arcardi 


Vtlftimiae>flrM>Vo«u>n<?UM>  rtiwrfo.vcl^vidit 
aliquem  clatdi  in  carccrf<  vbt  nil  erar  ei  cxhibitfi  ad 
riti.ic  fimitiaidequibns  late  tradit  Batt.m  Inorrai). 
<lc(^-nu^B.vrq;  ad  nu.41  .incluliu^iqucm  rcfcn,  Ic. 
/equiuirOiDjKg  in  triid.de  tcfidiiRg-Jlo. 
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AK.GVMEWTVM. 
Quan«}|)eti  probet  affertio  moribundi  in 
ipfo  mortis  articulo  fi&i. 

SVAf  MARII' M. 

f Morti proxixum  tua  prrfimi  mntiri,  mt  iffi  ttAmnm- 
rtm  JkbUii  otrrnM, 

% mnfTitfumipmpnvtrmmdiarf/W 

A$m  i£i  Saii£ium  /o. 

5 Morienthx^erlioninimt^rmtrtisartiatlofaiismpro- 
hsrt  «nttra  Udmumt jjUent  ad  md$attm. 

4 Contra  cinftfflonimorientis  in  arttcalo  mortis  fa£ii  it 
rtttjHa ptcunia  ab  alifuo  non  poji  opponi  exetptiontm 
non  nnsntralapttsiniaaeonjititat^ntc  ab  eius  hprfiib» 

■5  tS^orientii  faSiam  ia  articulo  mortis  tn prf 

mdieisrm  ftrty,  ipfi tertio  non  praiudtcart. 


cip.habirafiipa  hjs.co^4•  vol.  i.lmicdocamfto  op* 
fimi  rcfpofulct,  quod  conlulcndo  fcriprcrc  Ang.  in 
cdr.5.tiKip  vifisin(trt5.&  Anum  edi  cauiio*col-f-de 
fid.infl^.quibti^in  locis  tuduntiquod  licet  aliiseon* 
fdCofmccaulanovaleauvtKie^.drcadf.dc  doc.cx*/ 
ecp.^iUic  ta mi  > qu  f^^a  fuit  in  aniculo  morus, quia  . 
tunc  valebit  nec  poterit  rcuocari  t permoticarciata 
Accurrdodlrina,3c  quod  idemmet  tradidit  ini.  t.  in 
fi.in  vcrf.apud  iudicem.  ff.deintcrrog.a^a  licitcin 
placuit  Barb.inrcpct.nibafcHdcin(h'.in  i.car.col.j* 
Alex  inionr.iS.inctp.cxhiSrquxiathemare,  col^-  ^ 
rol.2.&  Cyn.in  l.gcncraUtCr.  Cdc  n6  nuw.  pcc.hoc 
idSadinuat  ca,qua:  (duiitCaclicrindccir?'  .nu.ii. 

5  Ab  hist.tmcn  omnibus  excipio vnumdcpcB, cum 
huiulinodi  cdfvUlo  ^cUfuiiinprzmdiciumtertii^ 
illactcmmfadain  amctilo  mortis  non  pmudicac 
ipli  tertio. vr  aperti  dccifuniftmab  A^.in  dcci  i6t. 
ic  ita  Icnflt  Bar.Jn  l.liquis  Si  li  quis  iDoncs.  fl'  ad  byl- 
lania.quod  lati  prolcquitur  Mcnochin  eonf.  ?o.nu. 
44.& (^.vol.i.rcd nihil  cB.quod  in confeOionisma* 
tcrix  explicatione  nunc  immorcr » cum  dc  ea^  vt  l'd* 
tis^fuo  loco  cxa«^c}ucrit  adum. 

CO  9i  C LV  S I o,  MLXXX. 

ARGVM.ENTVM. 


I AX  r\rfi  Foaimii.fniemoiibondumtnopia- 
iVXCJ  1 11  fumi  mStin.necefle  iinmcmote  lalu- 
tisxttrnx,  colligere  eftexrefctipro  Imper.Thcod.Sc 
Valentin  1 vIt.C.ad  leg.lul.tcpcnun.rictcfponsucft 
4Grarom.inconf.(S5.nu.i.S£  innot.).mi.4.&  fcq.idi 
voluit Care.infiia  piaxi.S.ciicaquanuinum.  laa-dc 
nu.;5d.ita  decidit, «f  Caclicr.  m dccif.Pedc1n.79.  nu. 
jo.ciufdem  fuere  1'ul*  Bilin  conl.xvvol.  1.  Anch.in 
confiS7.vifa.Gram.indec.t4.r.u.37.  & Matfin  c6f. 
109.COI  .pcu.nu.3oA  3 1 .Giam.in  dccif4x.  nu.  10.  & 
in  dec.4(i.nu.  1 a.Caft  in  tonf  ao  1 .inci  p.ad  bene  exa- 
minartdu  dubia.S£  p Boet.in  dcc.  ioj.n.6.  Pct.Anch. 
in  q.5  r.nu.r.par.  i.Jc  Ceph.in  conf  176.  nu.54.vol.i. 
i Licet  non  prxfumai  t efle  Sanchis  io.Bapiifta  fiuc 

euangelifta  A Icmpetdiccre  veru,  vt  verbis  vtarBal. 
in  tit.dcpjcc  Con(ian.ver.Valalli . il  i.vt  ittefetunt 
Gram.dcci|.4x.rubnu.9.ac  indcc.'6.n.ii.Marf.c6f. 
«.nu.p.Mcnoch.inconf.r9.nu.70.  acin  uact.de  aib. 
jud.<-.'.fS9.nu.3o.OIdt.conf.9i.  vifodiligcnrct.iteru 
Mait.  nprac.i.riAat.col.xjiu.ia.dcauiboradiliiio. 
ad  Alc.de  pr*fump.rep.  3.  prafump.  4.  Iiib  11U.4. 

3 £x  hacelicioc6clui!oncaairtionctmoricmis,vcI 
in  articulo  mortisconftiiiiti  probare  comta  Igdciite, 
ikliE  ad  indicium.vtcxpichctcnci  Ang.ini.fi  quisin 

fraui.S.li  quis  moties.  tf.adSpIbuia.  cu  cofittuim  in 
nioi  (latu  non  pczluinat  mcniiii , vt  ait  Bal.in  c6f. 
35.incip.cauraslupcr.col.a.vol.  i.&rcfcrutci  Maxf 
inc&f!.nu.M.Brun.inuac.fuocar.  3 in  ptin. Jc Soc. 
ioc6f.S4.colpcn.vol.|.An».innaa.denialef.ingl. 
qni  index  ad  ^obationenimzinqui(itionis,colu.a. 
Verf  vtrum  mBolTin  liu  piaA.ilt.de  inquilit.nu.48. 
&Gram  dcc.42.nu.7.&mdceif4i.nu.ii.  cumfeq. 
Altcrum,q’  cxeadcni  coclulione  colligo  axioma 
4 eB,  quod  licet  corra  confdfionc alicuiusf  dercccFa 
pecunia, ab  aliquo  potfic  opponi  exccF>on6  nume- 
ra izpecuniximta  bicuium , vt  videre  cBcx  lotoiit. 
C.de  non  nuin.pci:.3c  prxfcrtiin  ex  l.in  coottaAibns.' 
tn  contra  coniclTiooem  huiufmodi  fa  Aam  in  articu- 
lo monis.hxc  excepio  non  pdt  opponi  nec  a conii- 
titc,ncc  ab  cius  hxrcdibus  ex  ratione  fuFa  deduAa, 
iiadixitgl.cuiusdoArinam  lingularem  F<rac  iaiqi- 
preics.in  1. 1 .in  glo.vlt  circa  medium.  CaJe  faAfi  cau. 
adicc.lcg.quamgl.ibi  plurimum  commendat  Bal.in 
t. coi. in  fi.de  incivcr.  Vafalli.de  pac.Conftan.5c  in 
(■  lucra  s,dc  p^uoip.idtm£icit  Alexuocouf.  4j.in- 


CUufuIa  motus  proprij,quomodoprarnt. 
macut,&  probetur . 


SVMMARIirM. 

I f^otuspropr^eUu/iilanoHfrf/umiturfijrntr. 

X Motus  propriat prajumitur  exconttjpone  fa£ia propter 
merita. 

I Motus  proprius  probator  ex  elaufitla  ex  eerta  /eientiax 
4 Motus proprifvitn habere elauJuUm^on  ol^ante. 

y ^SMotuspropry  zine  baberertminjtam  eoneeffionem, 

6 nPMotus  propryvtm  nonb^ert  gemsnatam  conceffione^ 

quando  sn  fieunda  eoneejione  fjeu  referipto ptretdt 
prsMO  mentiOi  altat  fseus. 

7 ^Otut  propry  vim  non  habere  geminatam  eoneejjsamm 

in  benefieialiboii  vel  priuiie^s.  . 

Z Motuproprio  prafumiejiefa^am.rtjeruatitmem. 
p Mbfas proprtut  prafumttor^vbiieioeonftart  potefi  per 
coaitShtro4  venfimtki , dT  quomodo. 

Contrar.nu.  io. 

I I Motus proprtus  an^ty  quanJoprobetur per conie€iurat, 

vide  remijfsue. 

I X xSHotu proprio  prajiemitur  datum  priuUegium  claufum 
ineorport  turss  comtHumt. 

Nee  in  buiujmodipriuikgio  habere  loeam  retoreutioneni , 
vt  nu.  1 i.Quodismita^vt  nu.  1 4, 

1 y MotmpropTtas  prafumitur  ex  ihctjjione faSia  Juh  vtti‘ 
uerjrtate. 

\ 6 MoU  m proprium  probari, eum  de  eo  expriJTe  cautum  e fi 
iuferspturagratta,Jeueonee^iont. 

Et  busujmcdt  Itttras  omnes  buiupmodi  cUufula 

motus  pt  opry  neipert , vt  uu.  1 7. 

Quod  deeiara,  vt  nu.  1 8. 

Ip  Motum  proprium  adeo  per  exprtjjhrumin  Uteiit failam 
probari.trt  non  audiaturuoient  probare  Eontsjieem  ai 
partis  petitionem  eoneejfijfe. 

10  Gratia  an pojjit dici  fadamotu propriorqneictjfaefiai 
panis  populationem , licet  iu  eoncepsone  appojita  juertl 
claufula  motu  proprio, dT nu.i  i . ii.  (>7 1 

14  Motu ptopriumpr^ari  per  reformationem  iUiutfigna- 

tura  Jolumper  ebcejfum^vt  petitur  .vel JimpUeuet  ^tao- 
io  prtma  JuppUcano JUfignata  motu  propno. 

15  Motum propr  xit per  tepet  n^pofieprobari.  Et  cur,  na. 16. 
17  Motu prop  iu  probartp  te^t  ieponentes  tft  vidipeclau- 

fulasnfnotus ^pry  /o/4frPp  beet  tunc  non  appareret. 

* 18  fertam 


De  probationib; 

18  CirtMm  JhiHtiam  poji  proban^rtenti, 

29  •SM otus pTOprg  fcnpturit  Mmijfiorte p<^  prcbttAp 
Qj^i  tjp  dtbf4tU  tiumfrrtodi  tiflti,  nm.  $ o. 

wo2o  dtpQtun  dtb$Mt  ^d*m  ttfies  t vt  «mtUidtnttr 

Of  1 1 praeruffii»ha- 

vt  U o bcrnus  in  c.fi  moiu  propno,  depr^b. 
in  d.tradir  Bait.  in  1.  f . C.  de  petitio.  bono  fubUt.hb. 
lo.dc  in  1.  f .Cde  bon.  vacant.  eod.lib.&  in  auth.quas 
a^iones.Cde  facrof.  ccd.  & in  1.  quod  fauorc.  Cdc 
lcg.(podprobanerc  Alcz.incoor.ii2.nu.  a.  vifaco- 
ia.lib.7.idem  AIex.de  Dec.tn  quifqi  iur.atq; 
el.inconf ; i.nu.id.condnacnim  m (cRcgaduam 
non  coardacani>vtaitFranc.  ind.c.li  mom  proprio» 
O0.8.&  ibi  gl.  dc  opvamr  claufuiam  plenitudinis  po* 
tcftaiisiVT  perFcl.m  c.caufam  qu^.nu.7>dc  leAib.que 
con  pfvrun}irur,teAe  Alex.in  conf.  io.nu.6.  vo).7.dc 
^CT  Fcl.in  ccum  inter.ou.  6.dccxccp. 

l«iinitanir  hxc  c6dunopluribus modis, & primo» 

2 vt  non  proccdatpqn  conceuiot  eflet  facta  pp  merita» 
■tunc  coitn  pvopiiiis  notus  prarccHinc  prxiuincrcmr » 
TC  voluitGul.de  Cun.in  d.!.;.dc  ibi  Aib.  Aiez.  laf.de 
Dcc.hoc  idecdprobauit  Ia(.in  Lex  hoc  iurc.Jiu  56.tf. 
dciuA.de  ior.atq,'Fcl.ind.c.c2m)recudo.coi.4.d€  tcA. 

5 Secundo  loco  velim  limites  »fqh  in  concciFione 

adeflet  claufula  ex  cena  fcictia.  qux  habet  vim  clau* 
fulz  motus  propni.de  cz  ea  probatur»  iuxta  fniam  gl. 
inc.Aatutuniiin  S.i.in  vcrb.litcrarui  infin.derefcrip. 
in  6.ad  idem  refpondit  Occin  cdC  i ;7.nu.a.quod,  dc 
placuit  Fcl.in  c.n6nuili»col.i8.dcr^cript.&ali)plU' 
rcs,vt  Soc.in  cbnf  ^nu.i  t.vol.^Paci^.con^.  ^nu.$7. 
lib.  cnoch.conf.  a.  ou.  3 1 o.  dc  in  conf.  io;.nu.47. 

immo  eft  h^c  cbululacz  certa  feidua  potcnrior  mo- 
tu proprio » vr  confiat  ex  adducis  pa  Mand.  ad  rcg. 
canccli.reg.i6.q.i  s.  nu.s. 

4 Tertio  poflet  idem  dici  dc  claufulafnon  obfiance» 
qua  habere  vim  motus  proprii  dixit  Abb.inc  a.nu» 
ao.de  i mmuiiit  ccclef  vt  etiam  fenlit  Fd an  d.c.oon* 
nnlli,col.iS  de  refeript. 

5 Quarto  limita, fqn  adefietgeminata  concelTio , q 
dr  habet  vim  motus  proprij,  de  cum  probat  icfie  Bal. 
in  ].necdamnofa,C.dcprect.lmpe.oficmi.  ide  alTcr* 
ucre  Alex.laf  dc  J^c.in  d.l.s.Rom.in  1.  fi  vero.  f.  de 
Viro.n.5d.fr.iol.mat.  Pixpofin  c.p  tuas»dcdiuor.huc 
rpe^at  qua;  fcnpfcrc  lo.And.de  alii  ioc.  poncda.de 
cofir.vti.vclinuci.Dec.cdfj ;.nu.2.Soc.c6fi  j.nu. ti. 

* vol.3.Iarinauth.quasadioncs»vbididc*commund 
opmiond.C.dcfaaofcccl.Parif.conf.9.nu.  ai.vol.;. 
de  idem  laf in  d.Lncc  damnofa.  C. dc precib.  Impcr. 
ofirrcn.vbrdicit notadum » dc  ita  in  iadoobcinaifle. 

6 Id  primum  fublimitabis  locum  habere»  f qn  in  fe*^ 
eunda  conccfiiooc,  (eu  rderipto  fieret  dc  pnmo  mc* 
tiO)aliis geminatio  n6 operatetur  hunc  cfitdu  n^ 
tuspropnjiVt  voluit  BaLind.l.z.Odepct.  bono,  lu^ 
lar.lib.  io.quod  fingularc  dicit  laf.iod.Iaicc  damno» 
fa»in  fi.fequitux  Diaz.re^86.  Principis  fecudaiufiio. 

7 Secundo  poreristrublimitarcdidum  BaJ.ndpro* 
ccdcrcinbcnehcialibu5,vcl  priuilegiis  ,ica  Fcl.in  d. 
c.fi  quandoiou.  1 5.vcrClimitat,dc  raaip.de  in  c.cau» 
fam  qux  nu.p.  vaLdccimo  noro.de  tefiib.  quibus  ac* 
cedit  Dcc.in  d.l.  j.nu.  ).ff.quodquifq»iur.qui  criam 
Videntur  tenere  in  ijs  tantfi » dc  Qon  in  aliis  procedere 
difpoliiionem  d.c.li  motu  proprio,tanquam  nouam» 
dc  rigoro(am,iuxta  Rot.dcci.7.)icct  Roin.  dc  referip. 
jn  noudicct  Fcl.in  d.c.fi  quando,  ponderer  lo.  Andr. 
ad  Spcc.de  cau.poficf^  ^opneia.S.Quia  vcro.vcrfu 
quiddeco)ririgannbus«additio.3.veirciqu6d  habeat 
locum  exiam  innonbimcficiaUbus. 

Limitatur  quinto  principalis  coodudo  non  cfie 

6  veram  inreferuationcitqua;femp€rpr;fumirurfafla 
motu  proprio.vt  probat  AcacdcFalcon  tia^cclci- 
iut.fol.mIhi  47» 
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9 S«t6  limitanda  eft  conclulioifvbi  poflet  cdftare 
de  motu  proprio  per  cCieduras  verilimiies,  vr  Ii  gra- 
tia fada  cflctabientijdc  ignoranti , adeo  vt  no  Iit  ve- 
riflmilc,  imnio  vidcaiurimpoflibilei  quod  ipic.  vel 
aliquis proeo  fupplicaueriiiiia  decilum  fliitl  Do- 
minis in  Rot.dcc.i7.1icet  Roman.de  relcrip.  in  nou. 

10  Jn  contrariam  defeendit  t Ihlam  Dominic.i  San. 
Gemi. in  d.c.li  mom  proprio.rcfett,  4c  fimpliciteric- 
quitut Fcl.in  (Lc.cimquz.nu.  9.  vet£  io.noto.B.al.in 

c. CUm  adco,ad  li.de  tcrcrip.co  quod  fieri  poUir,qu6d 
ipfc  rogaucrit  fcnpiisivcl  alius^co,vt  ait  Fcl.m  d.c. 
Ii  qn  nuni.  i s co.tit.Franch.  in  d.c.fi  motu  proprio  3t 

* hanc  panem  cflc*efiem  tcflaturRcbiif.  in  concorda, 
in  foiiiia  mandari  apoflolic.in  vlc.cftedu , veri'.  lo. 

11  Anautcmt&quidoprobemrmoiusproprius  per 
conicdunsiConlulasMand.adrcg.canccllar.  in  6.q, 
teg.l6.nu  9. 

II  Septimo  limitabisconclufionZi  tquandopriuilc- 
gium  foret  claufum  incorpore  iuriscommunis.Cuc 
llamiaiij  lunccnimdicitutdatunimotu  proprio,  vc 
docent  glo.  dt  Batb.in  d.auib.quas  adioncSiCdc  l'a. 
crol.eccl.idiBart.ihd.l.i.ad  lincm.C.  dereb.  vacao. 
lib.  I o.dc  Fcl.in  d.cli  quando, nu.  i ».  de  icleript. 

I } Infctmt  ea  hoc,  t vt  in  hmoi  priuilcgijs  no  habeat 
locum  rctotcuiioivtaircnint  Dodor.  in  d.auch.quas 
adioncs.de  in  d.l.,’.fl.quodquirq;iur. 

14  Quod  tamen  limito, fvt  locu  (ibi  n6  vcndicct , qfi 
priuilcgiu  tcfpicetct  procclTum  litis,  dc  nddecilionS 
caiilz.mnc  enim  reiorqucmr  contra  cum,  cui  cocef- 
fitin  cft.vt  probat  Bar.in  l.vlt.C.dcfiud.dc  lit.cxpcn. 
cui  accedit  Bald.in  c.  factamcr.tum , $.  in  quibus, de 
confuc.icc.feu.de  fequiiur  Alex.in  d.l.i.nu.s.dcqiio 
tamen  videas  ibi  Dcc.de  adillaiioneSiaph.  in  trad. 
dc  litc.gra.de  iuili.fol.mihi  68.  nu.14. 

1,  Odaub  limitatur  prineipalisconclufio,  tqncon- 

ccfliofuilTcr  £ida  liib  vniucifitate,  vi  vctifimilc  non 
lii,qu6d  omnes  fupplicationd  porrexerint , vt  ga  c6- 
ceflum  fuit  priuilcgiu  omnibus  ecclelijs , vel  viiiuer- 
fitatiivt  voluit  Bal.in  d.authen.  quas  adioiics,dc  ibi 
laf  atq;  Dcc.in  d.l.  j.nu.7.  de  ibi  .Mcx.de  laf  Fcl.  ctiS 

d. c.li  quando,nu.i  t.  de  in  d.c  caufam  quz.dctcfl. 

Ex lupcrioribusdcclaratioiiibus  vidunuspluribus 

modispiobari  moiuin  proprium  prrlumptiuc,  nunc 
videamus  quomodo  vere  probetur.  Er  reccpium  eft, 

16  vere  momiii  proprium  probari, Icum  deeo  expreisi 
cautum  cfl  in  Idipiura  gratiae  Jcu  conccllioms,  vt  df 
in  d.c.fi  motu  proptio,ad  fi.de  ibiGcmi.  de  Ftan.poll 
gl.idcm  decidit  Bdlam.dccif.746.col.vli.Vctlide  po- 
teft  tcfpondcrLde  Domini  R01.indcci.4i9.  in  noiiif 
Samcn.adrcg.c3ccll.tcg.dcanna.quaril.io.Maniloli 
ad  didas  rcg.icg.  i6.de  probant  Dod.fupiacitau  in 
fuperiori  conclulio. 

17  l.liciocx  hacconclulionethmdi  literasoFscfTe- 
dushmoi  claufui;  motus  ptoprijrecipcie,dcquibus 
pcrSiaph.in  d.trad.dc  lite.gra.de  iufti.fol.mihi  6d.de 
pet  Rcbuft.inconcordant.in  forma  mldati , dc  inter 
alios  proxime  magi»  ad  probationis  matciiain, credi 
propicrei  aJicttioiii  PP.in  cis  fadq,dc  de  fado  alieno 
tradunt  Ea  pus , de  Anchar.de  Zabar.  lo.q.in  dcm.i. 

* dcprobaiio.de  idem  Lapusalkgatio.7anli.de*com- 
inuncm  opmionem  cllc  icftamr  Alex,  in  conf  1 1 x. 
vifa.poft  nu.  i.vol  .7.volult  Soc.in  conf.  x66.  nh.  17. 
lib.  2. ad  idem  rcfponduc  Curt.iun.cdf.  6 t.nu.i  3 .vbi 

* dicit-c6cmCom.cont2j9.col.vlt.inlitera  A.vol.i. 
Atet.conf  li.ccl.j.vcriicft  cnim  Idcndu , atqtCcau. 
dcantiq.tcnip.par.i.vcrf.accaprimumatu.io. 

1 8 Declaratur  tn  harc  illatio , f vt  coira  hancattcQa* 
tionem  dealienofado  motu  proprio fadam  admit- 
taiuiptobatio,vt  declarat Staph.d.  trad.  de  lite.  gra. 
de  iufti.ibl.71  .nu.5  s-lcquitur  Gabr.in  fuis  conclulidc 
ptob.concl.3.nu.  61 . quod  tn  non  admittitur  quoad 
clauliilaiplam  motus  proprii, vt  ftatim  uidebimus. 

1 9 Amphatur  adeo  pfxprcirioncmt  in  Uteris ptoba- 
lafipbi  MafcanliiVtU.  Gg  2 rihanc  ' 


! 


'lofephi  Mafcardi 


rl  hanc  daufoJS  mbtusf  ropri  j,vt  n6  audiamr , volas 
probare  Pomi ticcm  ad  panis  pct»rioncm  toceflifle, 
quia  hoccflct  arguere  ipfuin  niedacij.vtair  lo.And. 
in  additio.adgl  in  d.c.fi  motu  proprio,  & ibide  Fran. 
Kcbufl.in  praxi  beneficiaria.tit.dcclauf.madaio.nu. 
a^.fol.70-natrata.num.rummi  Pontificis,fuper  quib. 
gratia, vcl eius  voiuntasfundatur,  cxdudunrdc  iurc 
loqucdocorrariS  probatione , &■  plena  tides  adhibet 


col.^  I .&  2 2.dc  rcfcrlp.&  in  c.nOnnulli.col.d.verf!  hS. 
illc>qu*  allegar, dcn  lcrip.  & Fcl.inc.  cum  inter  prio- 
rcm.col.a.dcexccptio.arq.  Staphil.in  d.trad.dclite. 
^a.&iulU.fol.64.nu.f2.5t  Io  Dayma.incocor.intec 
Lcon,io.&  regrim  Franciar.tit.de  clcdl.rcg.ad  pr^U* 
tu.nomina.in  vcr.ex  cetra  fcicria.  fol.  mihi  1 5 9.  cuin 
Icq.vbi  materiam  hanc  egregie  declarat.  .. 
Declarabis  primo  hanc  ampliationem  prd^ctdcrc 
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loqucdOCotTdria  proDanonc > piwu<t  uviw i.anw 

tali giatic.vtpatct.cxclcm.l iteris  noftris,dcprob.vbi  27  tqnclaufularaouis  proprii  non  fuit  h principid  in 


videas,qu(  not.gl.in  vetb.fccifTe  narranius,oc  ibi  ftrr^ 
betes  in  primis  car.  quos  fcquif  Io.  Dayma.in  cocor- 
dah inter  Leon.  10.&  FrSdrrcg.Fran. tit.de  clec.reg. 
adpracl.nomina.vcr,cx  certa  fcicntiajfol.mihi  i6p. 
ao  Subam  plia.fvt  fi  admitteretur  h?c  ^batio  in  con- 
trarium,nd  aftcwet  quicquam  cmolumcnti.quia  p6t 
efle petitio  partis, & tn  Papa  motu ^prio  conceircrlt, 
nulla  habita  rationcad  partispctirioncm,iuxi.fn1am 
Bal.in  c.nifi  fpcaabilifhu.^-de  offic.lcg.  que  fcquitur 
Cur.fen.conf.6d.fupcc  pratmiflls,  col.6.  vcr.conrmat. 
Dcc.ind.l.3.nu.?.&inc.cxpartc,dc  refcrip.nu.  5.3c 
incon(.5 1.&  pro  tcnui.col.2.  &incohf.  J4i.num.4. 

Gomcz.adrcg.canccl.rcg.deirapct.bcncf.viuet.q.1. 

vcr.nec  obflat  Cag.inl.qai  cii  alio.in  fi.fK  de  rcg.iur. 
Dcc.in  c.cum  M.Fcrraricn.verf  Icd  addedcconuir.- 
Mcnoch.de arb.iud  hb.t.cent.i. caf.20l.nn. 79. 

'at  Contnrifi  rcnlillc  vidcrurtSoc.iun.in  conl.77-nu. 
pS.lib-t.dfl  ait  gratiam  non  pollSdici  motu  proprio 


feriptis  rcdad.i,&  voluttcftcs  probate,  quod  fuit  cx- 
prcfla,fccus  fi  tcftes  deponerent, quod  viderunt  cla«-' 
fulam  motus  proprii  ih  literis  , licet mnenon  appare- 
ret,vcl  errore, vcl  aliacaufa  omifla:  vtaflcrst  Fran.  d. 
c.fi  motu  proprio.col.pcn.vcrf  nccobftatgl.hic.  . 

18  Secundo  declaratur, quod  Hccr  p tcftcsfDonpoffic 
probari  motus  proptius,  porcrit#amcn  probari  cen» 
fcicntia,cx  qua.vr  diximus  fupri,  rcfultar  motuspr» 
prii  cftcdus.vr  dixere  Domini  Rot.ddcciL  27.de  te- 
fcrip.in  nou.per  Fcl.in  c.cum  intcr.nu.4.  dc  cxcep.&; 
‘cfl  magis  communis  ** opinio , vt 'diximus fupra  lib. 
i.in  concl.ccrtaicicntia.z^a.num.  15.de  qua  rclare 
dilicrit  idem  loDayma.vbj  ftrprd,f6l.  mihi  i^i.vctC 
\ndeamus  ad  Dei  laudem, qua*  certa  fcicntia(quodci 
addi  poteft  ) cx  Tcnjporc  quadraginta  annorum  prx- 
fumirur, cum  illud  tcmpusilli  clauful*  xqtjipollcat, 
tefle  Alcx.conf  3o.int.io.vol.5.quein  fcquitur  Alba 
in  conf61.nu.41. 


** 


QJJ.IJD.  l.uUallliranain  iiun  r' 111  4» 

conceflam  pp  partis  poflulationcm , licet  in  concef-  29  Tertib  velim  declares, tq>  licet  motus  proprii  claa>» 
r. 1:..  nroorio.  & X)ba-  tlii-,  (Irnrohnnda  Tcr  f.riiHUram.non  Dcr  tcftcsifamC 


Tioneappolita  fuerit  clanfula  motu  proprio,  dc^pba 
uitParifin  conC79-nu.2  3.vol.4.qui  dicit  motu  pro- 
prium procuratum  non  operari. Soc.iun.  fcquitur 
Mcnochinconl.  nnu.4>o-&  in  conf  10  j.nu.Hz.licct 
, improbet  in  loco  tupra  in  contrarium  adduflo. 

* Priori  fnlx.*qnx  coiter  h noftris  rccipitur^adhxrS- 
22  do,hic  primo  limitabis,tvt  no  procedat , qn  in  cad6 
diipcrifationc  ,&  feriptura  princeps  iplc  a flere  tet  id 
fcafle  ad  partis  inftanriam : nam  tue  licet  eflet  adic- 
daclauliila  motus  proprii , nihil  tamen  operaretur , 
vtrcfponlnm  cfl  ^ Ruin.1nconf41.nu.  14.  k.voI.  1.  ^ 
ny  • Secundo  loco  limita,tqfi  aliis  Princeps  noncon- 
ccfiifict.nifi  pars  fupplicationgdcdifTct, quia  lali  cafu 
dicmirgr.i!=afada  ad  poftulationcm  partis , licciin 
fignatura  dice.ct  motu  proprio,vt  feribit  Dec.in  d c. 
cum  M.Forarienf coi.  lo.vcrf non obftat , quem  ta- 
men reprobat  Sarncn.ind.rcgdcanna.q.  io.nu.8. 

24  Ad  hxc  Iccudo  ampliabis, t vt  probet  Cr  morus  p- 
prius  pet  reformationcillius  lignaturx  lolum  p coiy 
cd]'uiTi,vt  petit, vel  firupliciter,  modo  prima  luppli- 
catio  fit  (tgn.ira  motu  pibprio, intclligeturcnim  tuc 
illa  reformatio, vk  iccfld.’.  coceflioct  motu  pptio,  li- 
cet exprcisu  non  fuerit , v i ainhor  cfl  Rebut  in  ptax. 

bcnef.rit.de  rcform.&corrccbulle.nu.v-caaddudus 

tationc,quu  fit'  rei  .irio  .id  primam , fih  quam  vltiina 


intclligctiir,iuxr.i 

5 Amplia  rcitio  s. , . 

fionc  ini  Iteris  polfirphari  motus  pprius,vtp  teftes 
non  poirn.ita  li  nfit u I.vlr.*c6iter  approbata  in  d.’c.fi 
motu^pnoA  ibi  Doc.&  Alcx.ac.Iaf  Dcc.&altjin 
d.Ly.lioc  idc  ronfirmaucre  Domini  in  dccif.7.derc- 
fctipr.in no.i.Bcllam.decif746.&ijde  Domini Ror. 
in  dccif  9.in  antiq.Alcx.in  conf  to7.vidcretur,  vdlu. 
7-Vjt5i.Cainba.intrac.claufin  claufmoiu  proprio. 

6 liuius  ampliationis  to  cft,1{icpe,  quia  motus  pro- 
prius includit  in  fc  negat  iua  no  coardata,9,f  nullus 
luper  hoc  porrexit  Pont.Max.fupplicationc,vi  Patet 
«a  d.c.fi  motu  proprio,ik  talis  ncgatiua  cu  n6  fit  co- 
ardara  impolfibiliseA  ad  probandu  1.  ador,quflKlaf- 
fcucrat.C.dcprci).c.quoniam  cotra  fa'.iain.  de  prob. 
c.bons  nicmorix.il  i-vbi  vide  not.per  gl.in  vctbificr' 
leruni  natura.dcdcd.&  l.x.cum  gl.  tf.de  prob.quam  ^ 
rationem  in  ptopofiqo  noftro  affemm  Domini  Rot. 

jaualiis  y.deirefcrip.in  nou.&  & Fran. 

d.c.fi  motuproprio.iu  vlt.glof.-fic  cicni.a, 


fula  lir  probanda  rcr  f.npturam,non  per  tcftcsitamC^ 
fi  feriptura  fcinel  inrcrucnerit , fuerit  ainifla,potc-" 
rittucilla  claufilatcU:buspiobari,itadocct Philip 
Franc.in  d.c.fi  luOtii  P'  oprio.col.vlt.de  prxb.  lib.6.  p 
c.cum  ol  im.il  i .verf  nos  vero , dc  priiiilcg.  & pcrillu 
tcx.not.  Abb  ibidf  nor.  ?.q?  licet  feriprura  firdefub- 
ftantia  gratix  apoftolicx  quoad  probatione,  qui.a  i\6 
poteft  probnri  nifi  pcrlcriptuiam,t.unen  1I  icriptura, 
quxintcuicnit  Iit  .imilla,  poteft  probari  per  tdtes,  q 
feripturatn  vi.lerfit,lcaindum  ipliini  ibi,^f  iftud  cfl, 
quod  voluit  lo.de  Piat-in  l.probatotias.coUvlt.Cdc 
diuerfoflic.^c  appa.iud.lib.  1 2.vbi  ait, quod  ii  qsaini- 
ferit  Ineras  pnncipis  app!objtonas,C<  velit  probare 
ainiilloncm  pcrtcllcs,lit  audicndus,allegatinrer  ex- 
tera d.c.ciim  clim.&  .id  hoc  etiam  folct  allegari  c6- 
text  iu  l.tcfliuin.  verf  (in  verofac^a.  vbi  vidcnor.pcr 
Alb.Bai.5r  S.il.G-dc  tcflib.  & illinn  texr.  dixit  lingu- 
larem .^bb.in  e. ficut.cqi.vli.de  probario^ad  hocTci. 
licet, q>  in  cafu.  m quo  folutio  debet  fcriptur.i  proba- 
ri,ea  deperdita  poterit  teflibus probari, & hoc  proba- 
to.quod  interucncnt  Icriptuta  ,&  probato  cius  teno- 
re,perinde  habebitur, ac  fi  feriptura  appareret,  fecun- 
dum Bar.in  l.a.^.diuus.il  1 .circa  fin.  (f.  dc  iur.  fifci.5c 
Philip.Fran.ind.c.fi  motu  propno.col.  vlt.&  ad  hoc 
citat  Bal.&  Ang.in  l.edivlo.C.dc cdid.diu.  Adr.tol- 
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l.atyctoro.*fl.dchxrcd.iml.  lcn.& hoc  idem  plutib.conliimat  idem  Io.  Dayin. 

Amplia  rcitio  adeo  procedere, t vtpcr  fol5  expref*  , • vbi  fupra,fol.ini1ii  160. 

■V-  . Tertiam  hac  declarationem  intclligcs.t  quod  vbl 

teftcs admitterentur  ad  probandum  litcrasfuiflcde- 
feriptas  , 5c  infertam  fuifl'cin  illisclaufulam  motus 
proprii,  quoad  probandum  ainiflionem  illaru  opor- 
teret tcftes  elle  idoneos,vt  diCit  Philip.  Fianc.in  d.  e- ' 
fi  motu  proprio , col.vlt. 

3 1 Prctcrca  eande  intclligcrc  poteris,t  quodad  hoc, 
vt  refles  fiipcrhoc  produdfi  fidem  faciant, deponere 
debeant, fe  vidiife  talesliteras,  & quod  in  illis  erat  in- 
ferta clauliila  motus  proprij,&  vt  tcftiliccnt  dcainif- 
fionc  originalis  feripturx  , requiritur,  vt  tales  refles 
fintpcriri,vtfqntaduocari,iuris periri , uiresciaufu- 
larO  agnofccntcs, prout  in  fimih  tales  refles  expofeit 
£ar.ind.l.2.§.diuus.il  i.col.x.inifif.dciur.nfci.iSc  in 
auth.  fi  quis  iu  aliquo,  uerf  quxro  quid  fi  fitu  plurcs 
teftcs, 6c  ibi  laf  coi.  ^C.dc  eden.  quos  rcfcicao  icqui- 
tur  idem  lo.Day  ma.ubi  fuprd  fol.iiiih  1 1 6c.i.bi  non* 
nuUa  alia  dehac  materia,  quem  mdeos. 

C0  2V^- 
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De  probatidnibv 

COnCLVSIO  MLXKXt, 

A R'G  V M e N T V M. 

Permulta  mulieribus  cfTe  condonata,  ob  fe- 
xus  fragilitatem . 

SVMMARIVM. 

t f!Mulierum  infimi  i nMnra  quantajit . 

2 Mulieres  cum  quid faciutstfinc  caufa,vel iniuf}a,prf/u- 
msintur  ex fimplicitate,^ fragilitate  id  facere . 

J Mulieres  virorum  fedu(honibus  pr^fumunturnonjhlu 
decifrfrd  etiam  propria  negligere  tura . 

4 MsAser  fedudia prafumitur  a vtro  in  dubio , etiam  quo- 

adpamam, 

5 'Multerfeduiia  non  prafumitur  dviro,  quandoinaiJu 

iuramentum  interuenst . 

6 x^lulier  fidufia  prpfumitura  vhro  ex  magna  lafione  ^ 

etiamfi  suramentum  interucnerst . ' 

7 Mulier  eum  iur amento  renuntias  bonis pater niSjij’  ma- 
' * itmh propter  dotem  data  enormi  Iffionepotejl  contra- 

• uenire.  Contrar.nu.S . Conciinteq. 
lO  t^1  ttliernonprffumitur dviro feduUa,  qteandogemi- 

■'  natio promijponiimterutnit  ex  parte  mulieris  ex  inter 

uaUo.Contrar.num,it.  ' 

l#  ISMuliertion  prefitmitstr  dviro  fedu^iay  quando  certi 
confiat  ipfam /ctuijfe  id, ad  quod  rtnunciabat . 

13  Mulier  non prpfumitur  in  dolo . 

1 4 Mulier  non  prafumitur falfstm  committefe . 

1 5 Mulier  contumax  non  amittit  beneficium  appellandi . 

1 6 Mulierem  non  exeujari  d dolo  prpfumpto  de  futuro. 

7 7 Mulier  non  refiituitur  ad  producendum  tefies  pofi  didi- 

cita  ttfiificata.  Contrar.num.  i g. 

1 p Mulier prpfumitur  ignorare  ius fuum , ^ iur  a (ibi  com- 
petentia . 

lo  Mulier  contrahens,  ly  renuntias  beneficijs  fuis  debet  cer- 
tior fieri  de  illis  exprefse  ad  boe,vt  valeat  renuntiatio. 

1 i fSM uUer  contrahens,  S"  r inundans  benefittjs  fuis prpfu- 

mitnr  de  ilUs  fadia  certior , quando  inter uenit  iuramf- 
tum.  Contra.nwn.  zz. 

MuUeres  excufantur  d turis  ignorantia . 

24  Mvlieres  excufari  diuris  ignorantia  in  cafibusd  iur» 

• expreffis, 

2 5 uberes  excufari  d iur  is  ignorantia , quando  non po- 

tuerunt confidere  peritiores, alias ficus . 

26  tSMsdieres  teneri  confidere  peritiores , iy  requirere , (yfi 

non fint  in  loco,vt  excufintur  a iuris  ignorantia . 

27  Mulieres  teneri  probare fi  non  potuijfe , cenfulere peritio- 

res,  vt  excufentur  a turis  ignorantia. 

28  Multeris  omnes prpfiimi  m^t . 

2p  dMidieresauarasprafumi, 

50  dMulier  donans,  monsiro fimile . 

3 1 Mulier  donans  prafumitur  decepta . 

^ 1 ^lM ulierem prafumi  donare  ratione proximitatis,vel  q(( 

distes  Jit. 

3 5 Mulierem  auro  corrumpens  dicitur  illi  vim  inferre. 

J4  Mulierem nonprpfiumi per  vim  cognitam . 

dMtdiertm  auro  corrumpens  non  dicitur  illi  vim  infer- 
re, [i ab  alio fimtli  r at  tone fuerit  cognita  , 

36  Mulierem  auro  corrumpens  non  dteitur  illi  vim  inferre, 

vbi  extaret  cifiutudo  mulieret  pecunia  corrupedi,et  cS-  6 
tra  corriiptnus  non  Jicedendi , tanqua  vim  tnjer entes . 

3 7 Mulier  contrahens  matrimonium  cum  aliquo /impliciter ' 
abfq;  confUtutione  dotis  non  prpfumitur  dare  omnia...» 
bona  fiea  in  dotem . 

'^{jfifakem  prpcejjijfet  trafilatus  dotis, vt  nu.  3 8. 

39  Muliervaria,  (j  snutabilis prpfiumitur. 

40  Mulieris  tefiimonium  non  recipi . 

41  cMulierumbonefiatem  in  dubio prfjiemi. 

42  Multer  prffumitur  acqui/iuijfioonadt  bonis  viri, vtfic' 

• Jpicioturpisqupfiustuitttur , , - ■ 
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43  '^Msdierem prffumiboHtjlam,  nijS'SdJhtiineotttrari)im 
prpfumptiones^conieiiurpfieJttibutyVtiitu  . 

44  Mulier  etiamjangumefi/nconiundfuminben^  tanges 

pi  fjumitur  Hbidinofa  voluntate  tangere . ^ f ' 

43  MulteffemslimpudicjfimperbuiufinodiprpfumituK,  K- 

46  Mulier, qua  impudica  efi  mortuoviro , idemeoviueute 

pipfumiturficijie.  ''J/T 

47  CMuiserstobliuiofaprpfitmi.  , ^ \ 

48  Obliuio  quanto  tpe prpfumatur,  efi  iudicit  arbitrio,relin 
quatur,minsis  tempus  tribui faeminis^quam  viris.  > 

49  tlAlulserficudo  nubendoprajumsi priorit  mariti  oblit.i. 

50  tSMulieremJecudo  nubendo prpfiemi  oblita  non follcprio 
ris  mariti  fid  etiam fiborum prioris  matrimonq . • > 

5 1 Medier fecundo  nubens pfumitur  non folum  bona  i fid  ft' ' 

vitam fi  borum  dare ficundo  marito.  ■ t 

Et  ob  ia  qup  contra  edbgsbjdncitafittt,  vtmt.%i.(y  ‘ 

I K mulieris  natur*  infirmitarSf  facillime  mu- 
licresipfx  circmnucriiri  prciumuturi  vrin* 

3uit Imp.in  S.  his colcqucns,  in  Auth.de  acqualit.irc  ' 
ot.vt  et  referunt  Luc.de  Pcn.in  l.quemadmodu.C. 
deagric.&  ccnflib.io.verfpS.Alc.intrac.pfum.rog. 
i.pr?fiim.4Z.in  priii  cmn  plctunq;  etiam  ipfmsfjmi 
nxaducrfuscomod.i  ^pria  inueniarur  laborare con  " 
filmm,vr  dicunt  lmpHono.&  Theod.  in  l.4,in  H.C. 
delponf.&id  conhrmanc  Patif.c61'.7y.n.3o.vol.3.& 
Er.Mar.dcc.Dclph  957'nu.i.par.2.quaob causa  mu- 
lieres omnes  Romani  in  tutoru  ptate  efle  volucrune, 
vt  adent  Cicero  in  orat.pro  Murena,  colilio  cieuiin  / 
cgcr.ncc  vlluin  apud  eas reperire  cft , vt  inqiiiut  Bal. 
in  c.  i .de  md.coly.  verf.  vlr.qu*ro,&  in  c.^niticauic 
col.i.derclcr.&Dcc.in  i-fuNnin9,nu.4d.  ff.de  rcg.iu. 
hoc  nonnulli  cx  nollris dixere, q’  cum  aliquid  faciiic 
2 muherest  finccaula.vci  iniuffa.prxrunianrarcx  fiin 
plicitatc,&  fragilitate  id  facere,  vtex  l.cii  de  indebi- 
to.ff.de  profa.probant  Bal.  in  1.2.in  4.q.  C.  de  refeind. 
vcnd.S:  Ruin.in  conf  6o,nu.2  r.vol.  j. 

Et  Iiaec  quidC  co  vlq;  vera  funt,vt  potifldmu  mati- 
q torum  gratia  tradantur,  tquoruicdudlionib.ndfolu 
decipi  mulieres  prxfumuntur.fcd  €c  propria  neglige- 
re iura.vt  ait  Imp.in  §!  i .in  auth.vt  immobil.nup.do. 
liccj.-tradidere  Alc  dcpiunj.42.j  phn.&  Luc.de  Pcn.y 
in  (l.l.qucraaamodQ,vcrr.97.adto  vr quoad  ipsu  prg  J 
fumatur  dolus, 5eopprdlio  propter  metum  rciicrcn- 
tialcm,vt  et  de  patre  dicitur  in  l.fupcrlhtc.C.dcdolo 
Corn.conf. iz4.1ib.4.Craiict.conr.ii.col. pcn.de quo  . 
.metu  rcuercntiali,quodrclcindatcoiur.a<ium  acce- 
dente laeiionc, videas  Did.in  4.dccr.c.  5.§.d.nii.4. 

4 Qiun  ctia  in  pcnalib.eadcm  locum  habcnr,t  vt.  C. 
mulier  fcduda  prxkim.nur  a viroin  dubio, ct  quoad 
poenam, vtlancitum  cllin  l.i.C.dcrapr.virg.idcccn 
fuit  Ruin.in  conf.  1 89.UU.  10.  vol.  i . v t tradidere  Df>. 
inc.i.vbi  Abb.nu.2.deadult.Bal.quoq,'inlaaptorcs. 
ad  Hn.C.dc  epi(c.& c!er. 

5 ••  Superiora  modo  limitaturprimo.fquado  in  a£ht 
iurm  intcriicniflcr,  nam  tollit  prxfyinptionccircuit- 
fcriptionis,5t,facit  valere  actu  omni  meliori  modo, 
iuxra  l.cum  pater.Ii .filius  niatr5.ff.de  Icg.z.  vbi  Ban.  - 
& alij  DD.in  aurb.Iacramcnta  pubem  m.C.fi  aducr- 
fiis  tranfaftio.&  c.licet  mulieres, de  iureiur.in  6.  ido- 
met  Bar.in  Ui  quis  pro  coicoi.  3 . verf  3 . dixi.  ff.  de  fi- 
dciuffawq;  DD.in  c.qiKuiiuis,dc  pad.in  6. 

Qiiod  tfi  fublimitabis  procederet  fi  Iccuta  fuerit 
modica  l^lio.lccusin  magna, tunc.n. non  habet  locn 
c.quamuis,dc  p.ac.in  6.  fed  illa  Icfio  facit  pncliimcrc  - 
circumfcripiione,&  dolum, vt  l.omncs.  S.  Liiciusdf. 
qux  in  fraud.crcd.  & d.l.li  fiiperlHtc,&  ibi  DDC.de 
•dolo.ideaficruic  Dee.  in  conf  171.  etintcrucnientc 
iuramento , nam  quemadmodum  tniilicrpr*(umit 
circumlcripra  in  pcomilPione,  (ic  & iuramento , iux^  - 
ta  l.fi  qua  tmilier,&  ibi  no.  ff^  ad  Vcllei.in.  quia  iiira- 
mentum  non  facit  fagaciorcm,BaId.in  rub.C.de  rer. 
pcrm.&  rarancof.7j.nu.jo.  ad  idcni  pnnet  icx.in  l. 
iq/epbiMaJcardi)Voi.2.  Gg  i doli. 


. f . 

lofephi  Mafcardi 


iri  hanc  datifo]!  morutfrepriiiVt  n6  audiarar » vol^s 
probare Pominccmad  partis peritionem  (occlllfle, 
quiahoceiTctargucretpUim  m£dacij,vt  air  lo.And. 
inadditio.adgl  ind.c.(imoruproptio,  & ibide  Fran. 
Kcbuf^.in  praxibenefic<aria,tu.de  claur.madaio,nu. 
a;.fol.7Q.narrata>oum.l'umnii  Pontificisduper  quib. 
Statia, vei  cius  voluntas  fundatur»  excludunt  de  iure 
loqucdocdtrarii  probatione , dc  plena  tides  adhibet 
taligrati^,vt  patet«cx  clcm.liieris  no(lris,de  prob.vbi 
videas«qu{  nor.gldn  vcrb.feciflfe  narranms>&  ibi  Ibti* 
bScesto  primiscar.  quos  fcqaif  Io.  Dayma.in  cocor- 
danJnter  Leon.  io.&  Fr5cirrcg.Fran.tit.de  clcc.reg. 
ad  pracl.nomin.1.  ver.cz  certa  fcientia^fot-mihi  169* 

ao  Subamplia.tvc  fi  admittcrcturh^c  ^baeioincon* 
trarium,ndaftmerqtiicquamemoiuincnri,quia  p6c 
effe  petitio  partistfic  tn  Papa  motu  ^prio  concellcrir» 
nulla  habiia  ratione  ad  partis  pctitioncm,iuja.fnufn 
BaI.inc.ninrpc^abiUftm.4^oftic.lcg.  qucfcquimr 
Cur.fcn.conf.66.1upccprartniins,  col.d.vcr.cqfitmaf. 
flC)cc.ind.l.3.nu.?.&tnc.cx parte, dc  rcfciip.cu.5.3c 
inconf.si.vV  pro  tcniiicol.a.  fitincohl.  Mt*nuin.4. 
Gomez.ad  rcg.canccl.rcg.  dciropcrbcncf  vinfitq.i» 
vcr.necobftatCag.inl. qui  cualio.in  fi.ff.de  rcg.iur. 
Dcc.in  ccuin  M . Fcrr-iricn.  verf  Icd  adde  dc  conQit. 
Mcnoch.de arb.iud  lib.t  cent.z. caf.20i.nu.7y. 

al  Contrarin  fcnlilTc  videturtSoc.iun.in  conl^77.nu. 
9S.lib-i.dft  ait  gratiam  non  pollfdici  motu  proprio 
conceflam  rp  panis poflulationcm » licet  in  conccl* 
iione  appolita  fuerit  claafula  motu  propria,  /Pba- 
uitParil.inconf79.nu.1j.vol. 4. qui  dicit  motu  pro- 
prium procuMurm  non  opcnri.Soc.iun.  fcqmtur 
Mcnoch  inconr.imu.4,'o.&  inconl.  lo^.nu.Bi.hcct 
improbet  m loco  lupra  in  contrarium  addudlo. 

• Priori  fiH*,*qii®  c6iter.\  noftns  recipitur, adhzrC- 

ai  do, hic  primo  limitabis, fvt  no  procedat , qn  m cadfi 

dlipcnlaiionc  feriprura  princeps  ipic  aflcrcrct  id 
feaftcad  partis  inftanriam  :nam  i6c  licct  cflciadic- 
da  cla u I u 1 a morus  propri i , n i h i 1 ta men  opera  1 crur » 
Vfrcfponliimcftal(uin.inconf4r.nu.  14.1r.voI.!.  ^ 

ar  Sccundolocolimita,tqn aliasPrinccps  noncon- 
cdTi fla  nili  pars fupplicationc  dediflet, quia  tali  cafn 
diciitirgrar\i  fada  ad poftulaiioncm partis  , licum 
figna.ur.i  dicc;ctmoiuproprio,vt  fcribIcDcc.in  d c. 
cum  M.Foraricnf coi. «o.veif non obftjt, quem  t.i- 
men  reprobat  S.irncn.ind  reg  de  anna.g.  to.nu.8. 

i4  Ad  h*c  Iccudo  ampliabis,!  vt  probet  £r  motus 
priut  per  rcformationcillius  fignaturx  loliiin  p coii» 
ccfluin.vi  perit, vel  (impliciter,  modo  prima  (uppli- 
catiofit  (ign.ira  moui  propno,mtclligcturenim  tue 
ilia!cforinario,5:  iccnd.icocefljoct  moru  4'pno,  li- 
cet cxprclsu  nonfuuU , uau'hor  cft  Rebut-in  prax. 
bcncfm.de  fctoru.&corrcc.bullenu.y. ea  addudus 
ratione, quia  firrcl.irio  .id  primam , fihquam  vlaina 
imcUigctimiuxra  laftctorn.iV.de  hacrcd.imf 

25  Amplia  turio  adc6proccderc,tvtpcrlbl5cxprcf-  , 
fionC  in  literis  polfit^bari  morus  ^pnus,vtp  tefies 

* nonpoirit.  ra  l(  nfitui.v!t.*c6itcr  approbata  ind.cdi 
motu  ,p>Po  & ib.  Doc.de  Alcx.ac  laf  Dee.  &alijin 
d.L/  hoc  idc  confirmaucre  Domini  in  dccil.7.dcrc* 
fer ipr.in  no  i.Bcllam.dccif.746. te  ijdc  Domini  Ror. 
in  Uecif9.inantiq.Alcx.inco;if.  107. videretur,  volu. 
7.Vn5i.Camba.intrac.cbufin  claufmotu  proprio. 

26  Hum.sampliariomsrdcft,tpcpe, quia  motus  pro- 

prius includit  in  fencgatiuanocoardata, 9.!. nullus 
liipcrhoc  porrexit  Pont.Max.fupplicationciVt  patet 
czd.c.fi  inotu  propriOtdc  talis  negauua  eu  no  (uco- 
ardata  impoiribiliscftadprobandul.adonquodaf* 
feuerar.C.dcprob.c.quoniam  cdtrafaliam.  dc  prob. 
c.bonx  memorixai  i-vbi  vide  not.per  gfin  vcrb.pcr 
rerum  natuia.decicd-6c  la.cum  gl.  ft.de  prob.quam 
rationemiopropofito  ooftroaftcnmt Domini  Rot. 
iiMiec.i  7.dcrcfcrip.in  nou.5c  Gcm.  & Fran. 

ia'dc.fi  motu  propiioiit  vlt.gIof.  dc  Ratb.  m clcm.a* 


col.ii.&22.dcrefcnp.&  mc.nonnulU.eol.d.verTftl 
ilLe,qu^  allegar  dc  n ferip.  & Fcl.  in  c.  cum  inter  prio- 
l^m.col.z.de  exccprio.arq  .Sraphil.in  d.irad.dc  lite. 
gra.de  lufti.fol. 64. nu. 12. & Io  Dayma.in cocor.intct 
Leon.  IO.&  rcgCm  Francix  tir.dcclcd.fcg.  ad  pt^la- 
tu.noinina.in  vcr.ex  certa  feif  tia.  fol.  mihi  159.  cum 
icq.vbi  materiam  hanc  egregie  declarat. 

Declarabis  primo  hanc  ampliationem  pfdcfderc 
a7tqncUiirul.a motus  proptii  non  fuit  i phnerpidin 
feripris  redada.dc  voi  ut  refles  probate,  quod  mit  es> 
prclVa,rccus  (i  tefles  dcponerenr,quod  viderunt  ctatt- 
fulain  motus  proprii  in  literis , licet  tunc  non  appatC' 
rctivcl  errore, vel  aiiacaulaomifla:  vt aderit  Fran.  d. 
c.n  motu  proprio.col.pcn.vcrf  Qcc  obflat  gl.hic. 

^9  Secundo  declaratur, quod  licctp  icflcftoonpodu 
probari  motus  proprius,  porcrir#imcn  probari  cem 
fcicmiaicx  qua.  VT  diximus  rupri,rcfulrarmotuspr» 
pri|elf:dus,vr  dixere  Domini  Ror.ddccit^  z7.de  ze- 
fcrip.innou.perFcUnccum  inter.nu.4.  dccxcep.de 
**  cfl  magis  communis  * * opinio » vt  diximus  fupri  lib. 
i.in  concl.ccrralcicntia.ab.nuin.  i^.dcqua  rclar^ 
dilichtidemlo  Dayma.vbifupri,f61.inihi  i^i.vcrC 
videamus  ad  Dei  l.iudem, qua;  cora  lciemia(quodd 
4ddi  poteft  } ex  rcnjporc  quadraginta  annorum  prx- 
fumiruricun)  illud  tcmpu.sjili  daufulx  zquipolleas, 
tefle  A Icx.conf  jo.nu.  1 o.vol.  j .quem  fcquitur  Alba 
' in  conf62.nu.41* 

^9  Terrib  vdim  declares, tq>  licet  motus  propri;  clau* 
fula  (it  probanda  rcr  raipiuram,ronpcrtcftcsitam8 
fifcriptura  lemel  imcraentrit  ,&  fuerit  amifla.potc- 
riltucilla  cUufib  u Ilibus  piobari.  ita  docet  Pbili|4 
Franc.ind.c  l*mOtn  p'opfio.col.vlr.dcpr*b.Ub.6.^ 
c.cumolim.il  i.val.uosvero.depmiilcg.&pcrillu 
rcx.not.Abb  ibidf  nor.  ?.  <p  licet  fcTFpiur.1  lirdc  fub- 
flantiagr-iii*  apoftolicx’ quoad  prcbaiione.  qoiaiid 
porefl probxri  m(i  pcrlcnptuiam,Mincn  litcriprura, 
qu*inrci»iciui  amilVa,  poicft  pioban  per  tefles, q 
Icnptur.im  vlJcrfitdcuinduni  iplum  ibi.dc  iftiidefl, 
quod  volmr  io.de  riat.iii  l.proba'onas.to!*vIt.Cdc 
diiicrfoftic.iSc  -ippaiud.lib,  1 z.vbi  jit,quod  u qs.ami- 
fairl  rcra'*  rrncipis  a pptobafonas,c<.  velit  probare 
amiilloncm  pcrtetUs.lit  audicndus.nllegannrcrca:- 
tcra  d.c.cum  clmi.&  ndhoc  etiam  Ibici  allegari  c6» 
text  in  l.rdUuin.  veri-  lin  vero  fida,  vbi  vide  nor  per 
Alb.Bai.3:  Sal.C.de  tdlib.  & illum  text.  dixit  lingu- 
larem Abb-inc- ficui.coi.vU.de  probario^d  hoc  fci* 
lifcf-qj  in  calb,  m qvio  iblutiodcbtt  1'cripnir.i  pioba- 
ri,ea  deperdita  poterittcllibus  probari, 5<  hoc  proba- 
co.quod  intcmciicni  lcnptuia,6:  prob.itocmstcno- 
rc-pcrmde  habebitur, ac  fi  Icnptura  apparere?,  1'ccun- 
dum  Bar.inl.z.^.diuus.il  1 .circa  fin.  ft.  dc  lur.  fifci.Sc 
Philip.Fran.ind.c.limotu  ptopno.col.  vli.Aad  hoc 
citarBafA  Ang.inl.cdidaC.de cdid.diu.  Adr.tol- 
Icn. <Sc  hoc  idem  plutib. confiimatidcm  lo.  Dayin. 
vb»  (upra.fol.miln  i4o. 

jo  Tertiam  h5c  declarationem  intclligcStf  quod  vbi 
tefles  admitterentur  ad  probandum  Iltcras  t Liiffc  de- 
icriptas  , dcinlcriam  fuiflcin  iltisclauudain  motus 
proprii,  quoad  probandum  amiflioneni  illatu  opor- 
teret tefles  cllc  idoneos.vt  dicii  Philip.  Franc.in  d.  c. 
ii  motJ  proprio  .col.vlt. 

3 1 Prererca  candd  intelligcrc  poteris,!  quod  ad  hoc, 
VI  refles  lupa  h<K  produdi  fidem  faciant,dcponere 
debtanr.fcvidilVctaleslitcras,  Aquod  in  illis  erat  in- 
lata  cUufula  motus  proprii, A vt  teflificenede  ainif- 
fioncorigin.ilisfcflpturx , requiritur,  vttalcsrcflcs 
lintperiri»vtli\ptaduocati,iuris periri , uiresc^laulu- 
larQ  agnoiccntcs.prourm  limili  tales  teflc.scxpofcit 
Bar.in  d.l.z.^. dmus.il  i.col.z.in  u. ft.de  lur.filci.A:  in 
auih.  fi  quis  in  ahquo.  ucrf  quarto  quid  fi  fmrpluics 
tefles, 6c  ibi  lafcol.^Caiecdcn.  quosrctcrcao  lequi- 
turidcin  lo.Dayma.ubifuprdfol.mihi  loc.iminon- 
nuiia  afia  dchac  mataia,  quem  mdeas. 

COTV:- 


De  probationib. 

C O C LV  S I O MLXXXl. 

ARGVMENTVM. 

Permulta  mulieribus  ciTc  condonata,  ob  Te- 
xus  fragilitatem. 

SVMMARIVM. 

f nlurum  injimn  natu  ra  quanta fit . 

3 Mulieres  eum  quidfjciuntfinccaufj,zvliniuffa,prfJu' 

muntur  ex fimpUeitate^i^ /ra^tUtate  id  fuere . 
xp  Mulieres  virorum  Jeduihombus  pr^fumuntur  non  Jblu 
deetpiyjed  etiam  propria  ne^Ugert  sura . 

4 Mulier  feduUaprajumitur  a •vtro  in  dubio , etiam  quo» 

adpoenam . 

5 MuUtrfeduilanonprafumhur  dzdrOy  quandoinafiu 

iuramentnm  inttruenit . 

4 %^uUer  fiduiia  prffumiturd  tdro  ex  magna  lafione  ^ 
etiamji  turamentum  interwnertt . 

7 Mulier  eum  iuramento  rtnufteias  bonis  paitrnif,*x  ma- 
' itmis propter  dotem  data  enormi  Iffionepoiejl  contra» 

* uenire.Contrar.nu.$.Coneiljus  9. 

20  selier  non prpfumiiurd  viro Jedu£iaj  quandogemi» 

natio  proml[ficniiinteruenit  ex  parte  muUefit  ex  inter 
uatlo.  Contrar.num,  11. 

X4  il^fulitrnon preJumitttrdvirofidw^Ay  quandocerti 
eonjlat  tpfam /ttuijfe  id, ad  quod  renunciabat . 

13  Mmiernbnprffumtturindulo. 

14  MuUernon  prafumiturfalfum  committere . 

1 3 Mulier  contumax  non  amsttit  bentHeium  appeUandi . 

16  Mulierem  non  exeufarid  doloprpfumptode Juturo. 

1 7 Mulier  non  rejlitutiur  ad producendusn  te^t  pofi  didi» 

cita  tefiifieata.  Contrar.num.  tS. 
ip  Mulier prf fumetur  ignorare  ius  fuum , iy  iura  fibi  com- 
petentia , 

10  Mulier  contrahens  y iy  rmuncidt  berufieqs  fuis  debet  cer- 
tior fieridi  diu exprefsc ad boe^vt valeat renuneiatio. 
x^iduUer contrahens,^ renunciam beneficijs fuiiprpfu- 
mitnr  de  itiss fa£ia  certior  y quando  snterseenit  turamf- 
tum.Contra.nsun.  22. 

2, ; Mulieres  excufantur  d euris  ignorantia . 

14  M viseres  excufari aiurst  ignorantia  in  cajibutd  iurt 

expre/fit , 

2 5 xSMuiiercs  excufari  d iutis  ignorantia  > quando  non po- 

tuerunt eonfuUre  peritiorti, alias ficut . 

26  t^ulierestenerieonfuUreperitinrtSyiyrtquirerey  iyfi 
nonjint  in  loeo,vttxcuf'ntur  a turis  ignorantia . 

17  MuUertt  temri  probare  f non  potuip , eonfukre perith» 
reSy  vt  exofentura  sunt  ignorantia. 

23  MuUeresomnitprpfumtmaUt  - 
zp  xPMulitresjuaraspraJumi. 

50  xSMulier  donant, moniirofimile, 

3 f Mulier  dostans prajumitur  decepta . 

Mulierem  prafumi  donareratione proximitatis, vtl  q^ 
distes  fit. 

3 3 Mulierem  auro  corrunspens  dicitur  illi  vim  inferre. 

^4  Mulierem  nonprp/ums per  vim  cognitam, 

^Mulierem aurocorrumpens nondicitur ilii  vminftv 
refiab  eAiofiimlirateorufueriteogrma . 

^6  Mulierem  auro  corrumpent  non  dicitur  ilh  vim  inftrre, 
vbi  extaret  cifuetudo  muUeres  pecunia  eorriipids,et  c9- 
tra  corr&pentcs  non peedtndi , tanqua  vtm tnftrtntei . 
37  Mulier  contrahent  matrimonium  eum  aliquo  fimplsciter 
abfqicoufiitutione  dotts  non  prpfumitur  dare  omasa»»* 
bona  fua  in  dotem . 

*P{jfiJdbem  prpeejjifiit  traflatus  dotis, vt  nu.  3 8, 

3 p Mulurvaria,  ty  mutabilis  prpfumitur . 

40  Mulieris tejhmonium non  recipi. 

41  MulursembcnefatemindubiopTffumi. 

42  Mulier  prpfumstur  acquifiuifiihona  de  bonis  vtrijvt fit» 

fpseio  turpisqu^m  euimur . . - 
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43  Mulintmprffumibontfiam,  n^'idfintmeontrarhem 
pTffumpttontSyiy  conu  (iurp,di  qushus,  vt  ibi. 

44  MuUtr  etiam  f inguine fihiconiundfuniinbomftc  tangh 

prffumiturhbtdinofi  voluntate  tangere.  . ' 

45  MuUerftmti impudica femptr  huiufniodi prpfumitur. 

46  Mulier, qua  impudica  tji  mortuoviro , idemeoviueuU 

piffumitur  fecifie . 

47  tMuinrisobUuiofaprffwei. 

48  Oblsuto  quanto  tpeprffumatur,  eu  iudicis  arbitrio, telin 

quatur, minus  tempus  tribui fxwintsyquam  viris.  » 

49  ulter feciidunubcndoprfjumitpriom  manti oblit.i. 

50  Mulieremjeeudonubendoprffumioblitdnonfolupno  * 

rts  rnarstt  fed  etiam fiUorum prioris  matrimor^ , 

yi  Mulier  fecundo  nubeui  'pfumsturnonjolum  bona  ,fedH  * 

vitam  filiorum  daref  eundo  marito. 

Et  obtdquf  contra  ea  Ugil/Jancitafiiet,  www.52.ir53.  * 

X /^K  wulicris  nafuizinfirmiurct facillime  mu* 
^ licrnipix  circuinucniri  prefumutur»  vtio* 
quitImp.inSi.  hisc6tcv]ucns>  in  Auih.de  *qu.ilif.itc 
dot.vtctrcfcruntLuc.de  Pcn.inl.qucmadmodu.C. 
de  agric&ccnflib.io.vcrfpg.Alc.intrac.pfum.ro^ 
i.pr?ium.42.inprin  cum  plcrnnqcctiamipfm^f^mi 
ra  aduerfus  cOmoda  ^pria  inucniarur  laborare  con 
filmm.vt  dicunt  ImpHono.&Thcod.  in  l.4.inrt.C. 
delponl.&  id  confirmant  Parifcoljy.n.jo-vol.i.fic 
Fr.Mar.dcc.DcIph  957-nu.i.par.a.qiiaob  causa  mu- 
lieres omnes  Romani  :ii  mroru  ptatcefle  voluerunt, 
vtafi'cnt  Cicero  iii  orat. pro  Murena,  colillocicuirn 
c^Cr.ncc  viium  apud  cas  reperire  cft , vt  inqmut  Bal. 
in  c.i.dciud.col.v.vcri.vlr.quarro,&  in  c.figmficautc 
col.i.dcrcfcr.3cDcc.inl.fijb<mn9»nu.46.  ffdcrcg.iu. 
hoc  nonnulli  cx  noUrisdixcrc»g’  cum  aliquki  faciut 

2 mulicrcstfinccauij.vdiniuRa.prxIumanrorcx  fiin 
phcitatc.iSc  fragilitate  id  faccre,  vt  cx  l.cu  dc  indebi- 
ta tF.dc  prob.ptobaiit  Bal.  in  1.2.in  4-q.  C.  de  rclcjnJ. 
vend.&  R.uin.incon/.6o.nu.2r.vol.j. 

Et  lurc  quidC  co  vlq,  vera  luni,vf  potilTlmu  mari- 

q torum  grana  tradantur,  f quoru  (cdudiomb.nfi  fol  u 
decipi  mulieres  prxA^unmr.fcd  it  propria  ncgligc- 

r€Jura,vraitIinp.inS>!i.inauth.vcimmobil.mip.do. 

ficq,  tradidere  Alcdcpiuni42.7  prin.&  Luc.de  Pcn. 
in  d.i.qucmaiimodQ,vcrl.p7.adco  vt  quoad  ipbu  pre 
fumatur  doluSfiopprefiio  propter  metum  rciicrcn- 

tialcmiVictdcparrcdiciturinl.fupcrlftc.C.dcdolo 
Corn.conf.i24.Itb  +.Crauct.conf.H.col  pen.de quo 

metu  rcucrcmiali,quod  rclcindat  con  n .idum  acce- 
dente Ixfionc, videas  Did.in  4dccr<.  3.§.6.nu.4. 

4 Qainciiiinpcnalib.cadcm  locum  h.ibent,tvr.  C. 
maliccl’cdudapta;lum.iimd  viroindubio.er quoad 
j«nam,vt  fimciium  ctUn  l.i.C.dcr.apr.virff.ideccn 
tuit  R.uin.in€ODf.i89.uu.  10.  vol.i.vt  tradidere  Dl>. 
in  c.i  .vbi  Abb.nu.2.deadul(.fial.quoq,in  l.raptOfC5. 
ad  fin.C.dc  cpiic.&cler. 

5 Superiora  modolimitamrprimo,  fquadoin  a^lu 
iurm  intcrucni  fleti  n.am  tollit  pnclumptionccircurt- 
faiptionis,&,f ii  cit  valere  aclu  omni  mcHori  modo . 
iuxta  I. cum  pater.;i  .filius  niatrS.ff.dclcgz.  vbi  Bart. 

&  ali;  DD.in  auth.facraincnta  pubcrti  m.C.fi  aduer* 
fus  rranfaftio.&c.licefmulicrcs,dciurciur.infj.  idc- 
mcfBar.in  l.liquisproeo.col.  s.vcrf  j.dixi.  tfl  dc  fi- 
dciufl'.atq{  DD.in  c.quaniuis,dc  pa^.in  6. 

6 Qtiod  ti»  iublimitabis  pioccdcrc  t fi  fccuta  fuerit 
modica  l^lio.lecus  in  magna, tunc.n  non  habet  locn 
c.quamuis.dcpac.in  6.  fcd  illa  Jefio  facit  pmuumere 
circumlchpi«one,6cdolum,vil.omncs.  §.  LuciusjE 
oux  in  fr.iud.crcd.  & d.l.li  fupcrlhte,&  ibi  DD  Cdc 
■dolaidcaflcruir  Dcc.inconf  171.  ctintcruenicmc 
iuramento  j nam  quemadmodum  mulier  prxtumit 
circumfciipra  in  promilHone,  lic  &:  iuxamemo , jux- 
ta l.fi  qua  inulicri&  ibi  no.  ff.  ad  Vcllcian.quia  iura- 

mcntiim  non  facit  l'agaciorem>Bald. in  rub.C.derer. 
pcrm.de  Pardn  cof.7  y.uu.  jo.  ad  idcm  ptincc  tcx.in  h 
d^epbtMaJearde,vol.i.  Cig  j doli, 
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ioli  S.diuerram.ff.  de  A0Uat.  vt  ebreruauit.  tde  Dec. 
in  d.con.  17  MWi.ac  iQ  conf  i©7-nu.5  • 

bac  djblimitationccolligOiQUod  difpofiiiod. 
cquamuis  dc  pac.in  d.non  habeat  locu  daw  enormi 

7 i^uoneadcirco  mulicntquas  cO  iufo  renunciamt  bo- 
ilis  paternis»  Sc  maternis,  |'pdotf  data  enormi  l^o- 
ne  potcftc6tTducnirc»quia  prumitur  decepta,  fit  i^no 
jaflc  vires  patri  monii,ita  confuluic  Ancha  in  c61.^9> 
fic  tenet  idem  Anch.  in  cap.  i .dc  c6ft.hoc.  idfi  leniere 

Cald.inc6f.8.Arct.inc6f.9/.Caft.mconf.i67.Baiba. 

inconf.  ai.col.4.Cocn.inconf.u.yol.3-fit  hanc  par- 

* tem*commBnem  dicit  Dtc-d.conl.ioi.  nuni.j.Pariu 
conf74.vol.a.Bluin.conr.98.nu  id-  vol.  1.  fit  in  coni. 

*•  fio.nu.i j.vol.  bi  hanc  fcniemiam magjs*’  cornu- 
nem  dicit  Soc-iun.  coni'.  164.  vol.  2.conl.ii9.nu.40« 

* vol.  i.vbi  de*communi,fit  poft  eas  io.Pct.  Anch.qui 

* hanc  fcnrcntiam  communem*  fit  veram  aflcucr.aiin 
familiar  qu*ft.g.*5.par.i.&  Ceph.  qui  plurcsaUhoC 
adducii,inconr.i42.nu.i5-)ib.i. 

9 Huic  Ancharani  opinioni  repugnat  f Abb.  in  di 
rput.incip.(iamtociuitatis,invcrr.odauus  calusicui 

accedit  Alca-conf.5  3.1ib.j.fitmconl.4a.  fiippramil'- 

fothcmarc.columpcn.lib.  I.vbi  atteAatur  hancclie 

* *communeni  opinionem, 8c  eandem  ••magiscoein 

**  dici  t Bar.conf. lOa.col.i.  vol.  i .&  plurimos  tongent 

in  vtramq;  partem  Gabr.in  fuiscondul.  Iib-  a j.cocl. 
1. tit.de  lur.dot.qui  concUifionem  cxtcndu»ad  quem 
Geis  fit  ledotein  rciccifle. 

9 Conciliare  nitiiortbas  inter  fc  diflentiftes  opinio- 
nes Rub.AIex.m confa i .dices priorem  opmioncm 
procederem iurcqua:rito.poAenorcm  autem  m Jure 
quxrendo:idem  placuit  Parii. in  conl-26.nu.S1.fic  8$. 
V0I.1.&  Ceph.coi‘.;4.nu.8Jib.  i.dequotamcvidcas 
eundem  Ceph.  in  d.conf  142. 

10  LimiraturfecnndoprincipalcdiiUj,  tquandoge* 
minatio promilVionis  inicnicnilTct  exparte  mulicns 
ex  inrerua]|o,cxilta  enim  arguitur  deliberatio  vqlii- 

tatisidi  purgatur  praiiimpiiocircufcriptionisvt  (im- 

xulmp  luil-in  l.ii  mulitr.C.  ad  Vcllcian.  vt  itlpOdit 
Barb.1nconr17.voI.  2.  fic  propter  hanc  geminaiu>nc 
confcniusinulicrnonporcncontraucmrc  ctia  data 
Ixlione.iclk'  Dcc.in  d.conhi  71. 

3 1 In  comrariain  tamen.tquandoconAatdelcnonc, 
deicendit  icrientiam  Ccpn.d.conl.  14z.nu.54  ex  tia* 
diniiibi  per  cum. 

)z  Limitabis  lenio  fqhapparcrafficdccertocoiina- 
ict  imiltercm  UioiUctd  ,adquodrcnuncubat : nam 
fcientipfic  volem>  dolus  non  infertur » vian  Vlp  in  1. 
remo  videtur  fiatidarc.vbi  Dcc.de icg.iur.licq;cci\- 
iiucre  5oc.iiui.in  dcoiif.  1 2 v uu.4 1.  lib.  1.  fic  Anchd. 
q.5  5.nu.  1 avr  quando  feiuit  pretium  rei » quod  tam£ 
in  dubio  Ignorare  piarrum)iur,vtdiarRuin  ind.cdli 
60.nu.25  .in  li.v  oi.  > .vbi  Vidcas»fic  declara»vt  p Ceph. 
in  d.conl'.i42.nu.49- 

Ob  eandem  niuitebrisfexuslimplicitatcmificfra* 
giiiutfi  quamplurima  a noAris  mulienbusipns  con- 
donari ro)ent,inter  hxc illud  eQ  praecipuum , in  mu- 
iicrc  dolumt‘>on  prael'unii,vt  innuit  1 Cin  l.i.in  h.tV. 
dc  cdcnd.quod  plene  examinat  Atcx.poAgl.in  U bi 
exigitur.  It.  cod.  tit. idem  tradit  Cagn^us  inUiquis 
maior.nu.  f i.C.dc  tranfjfl.fic  cxculari  mulierem , fic 
minorem  aduetAis  dolum  prxiumptum»  dixit  Bar.in 
I. auxilium. mi.a.flf.dc  miDor.atq;CaA.ind.l.i.J^.edi- 
tionc5,circa  li.ff.de  eden. 

14  Hmc  proprcica  Hr»tvt  mulier  t nd  praefumatur  fa  L> 
l'uinc6mittcrc»vcdcruAicafcribit  Ang. in^.ficlicct 
in  autb.  dc  tcHib.  vt  etiam  docent  laf  in  l.li  id  »quod 
nu.  i 2.tf.de  iurild.omo.iud.fic  Mcnochun  c6f.47-nu. 
ip.vcrr.nonobAar. 

1 5 Elicio  Ibcundodqubd  ideo  muliercontumax  non 
aruiitat  beiielicium  appellandi,  vt  placuit  Alcx.in 
d.  I.vbi  exiaitur , fic  excufatur  a praesupta  fraude  Wu-* 
tatum,vc  dtdt  UCin  d.l4i  id,quodda  i-noub. 


j6  Dcclarandim  eHt,id quod  diximus  dcdolo»f  pso- 
cedere  in  dolo  prxiumprode  praeterito,  fccus  in  dolo 
pr^fiimptodc  fururo.ab  hoc  enim  noncxcufari  mu- 
lieres dixit  Bar.in  d.l.auxiiium , cui  adhxrec  Lacher. 
dccii^Pcdcm.S;.  nu.?.  ^ f 

17  Infcrocxhacdecbrarione.tqubdnonrcftiruamt 
mulier  ad  produccduni  tcfles  poA  didicita  tcAihca- 
ta, vt  voluit  Bar.in  l.i.S.nunciatonum.  j5.ffdcnoui 
opcr.nunc.idem fenfit  Ang  ind.  I.vbi  exigitur, atq? 

Cachcr.inddccif.Pcdcm.87.nu.9.vcrfn6obAativbi 

* aOcrit  Bar.  in  d-S.nunciato*  communiter  approbari^ 

18  In  hoc  tamen  a contraria  Actereffententia  Gul.de 
Cun.&  Rain.in  d I.vbi  exigit.fic  Afflifl.indccil.z  16. 
nu.:.quivultmulicrem  perviamrcAitutioms  polle 
ponere  idem , fic  contraria  aniculisalterius  pams. 

Excadcmetlimplicitatcorimrprxrumptio»  quod 

I9tmilier  prxfumaturtignonrcius  Tuum, fic iura fibi 
compctcntia,vt  l.z.in  fi.tf  dc  iur.hrci.  fic  I.  cum  dc  m-. 
debito, S.fin  aurc.ff.de prob  llc gl.Ln  S. i .in  vcr.fci€s, 
in  auth-dc  inccAmup.vbi  Ang.no.fic  author  addl.a<l^ 
Alc.pracrtm>p.4z.nu.zadcm  colligitur  ex  l.vlt./.pcn. 
ff.ad  Velle,  cum  ibi  no. 

ao  Infcrtuthinc.fpiniilicrtconrrahcns, fic  renuntians 
bcneficijs  Ausdebeae  cenior  Acri  dc  illis  cxprcfse  ad 
hoc. vt  valeat  renunriatio»vcluti  qi  At  VelleiaRu  fic 
tradidere  Alex. fic  Uf.in  i.rcicndA,vbi  alii.ff.de  veib. 
oBl.gl.indl.vlt.Lvlt.tf.ad  Vclle.fic  ml.vlr  Ceo.Dy. 
fic  Bar.fic  alij  in  l.in  rcpiidianda.ff.de  acq.  her-  BaJ.jk . 
l.iJn  A.ff.Aquisin  iiisvoc.nonierir  Holl.de  Ad.  init, 
in  fum-S  fic  quis-.^bb.fic  Fel.in  c.li  diligcti,  nu.14  dc 
fo  cop.fic  Dec.in  l.pen.nu  ? i.C.  dc  pad.  fic  fi  .obaref 
ipfumNotariu.quidicit  fc  muliaem  ceniorC  iccjflc 
ignorare, quovf  clTct  talcbcncficiQ,irrifatcturinftrm, 
Vf  volunt  Raph.in  d.l.vlr.S.  vlt.  ff  ad  Veijeia.fic  Feli, 
vbi  (upra  mi.  'J.dequo  vide  Alcx.ind.l.lcicnduni. 

21  Limitandum  efi  illud  poIlrcmu,t  quando  efletiu- 
ratum, quia  tunc  prefiimiiur  certiorata  mulier, ctia  fi 
non  eflerdtdumin  infirumeiitocx  fcniemia  .Ant.fic 
Abb.in d.c.fi diiigcnii,fic ibi Fcly  Rom.in  d. I.lcicn- 
dum.Akx.inconr.42‘Vol-4.hbi.dc  quoiaincn  late 
per  Dod.in  d l.  Icicndum , idem  inquit  Soc.  in  trad. 
fali  reg.  I if.  vbi  a)iaslimitationcs.idducir. 

22  Contrarium  tamen } in  hoc  volucre  Signo,  dc  Ho* 
mod.in  conCi^o  fiiper  dubiis,nu.  13.  Fulg  confi  z fy. 
fic  Bologn.coBr45.colz.idcm  lequiturHip.Marfia 
rcpcf.Tub.de  fidcuiir.nn. /7.  fic  >’8. 

13  Infcio  p(;rrcrci, mulieres  f cxcnlan  a iuris  jgnorJ- 
tia.vt  feribunr  Dayl  in  l.vlt.Cde  iur  fic  fad-iga.fic  ia 
l.iurisignorantia.C.quiJidmirii. 

24  Intclligas  hocfm  cafibus  a lurc  expeeiUs.  vt  in  d.l. 
vlt.fic  in  l.rcgnla.in  priQc.  tf.co.tiMccus  m .iliis,vt  ia 
his.quar  intro  luda  funt  ad  rigorem  iuris  confeman- 
dum, fic  pertinent  .id  forinamadus,  in  quibus  note- 
pciitur.m  mulieribus fuccurrat  fic  ndit  Alcx.incof. 
7.n  zi.liD.7.idfi  voluit  Fd  Tc  fraicr  iitaus.col.z.vctf. 
itt  fecudd.de  icfi  vt  fic  decidit  C a*.hcr  in  d.  dccif.Pc- 
dcm.g’.n  4 arq  Fran  dc  Mar.dcc.Dcl,  h-zpi.par.z. 

25  DcclaratiirkcudoiniUiscafibustiuccuirimulic- 
ribusjlciit  rufiicis ex  iulU  c.iufa, <iuando  non  potue- 
runt conlblcrc  peritioics,alia.s  lccus>vr  docet  Bair.ia 
d l.  I .fic  ibi  Sai. fic  Alex.  Ripa.etiamin  trad.de  pefie, 
dcremcd.pnKrcruanuiseontra  pellem, S.acccdo.  nu. 
2Z4.fic  Alcx.in d.l.iuris ignorantia, col.z. 

Amplia  hanc  declarationem,  vt  adeo  procedat, 

26  qu^  mulieres  tencnrurfcequirerc  pcritiore$,fic  fi  no 
lint  in  loto, tenentur  ire  ad  ciuitatcm,fic  ad  loca  vici- 
na,vbi  lunt.llcut  mulieres  Iciunt  ire  ad  ciuitates  pro 
indulgetiis,fic  cufiici  ad  nemora  pro  lignisuta  loqui- 
lurBal.ind.liuiis  ignorantia,  vbi  Sal.ficrcfertTirac}. 
de  rctrad  conucn.9.4  gi>7-nu.  i S.  fic  zo.  atq  Cac  hcr. 
in  d.dccif.  Pedem. 87.nu-9> 

27  Ampliuiurfccfidoadco^cedere,  tvcmuiicrcste*. 
ocantur  probare  fc  non  poiuillc  cfirulcre  peritiorcs, 

licre- 
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fi  cKdlmusHercui.mtrad.de  proba,  neg.nu.i6.vcrf. 
5 .infertur, quod  probabunt,  fi  fidem  facient, quod  no  ’ 
erantin  loco  vicino, vt  infii. 

Contra  vero  >t  quemadmodu  propter  mul  iebrem 
/implicitate plurima  fuere foeminis  coceffa, fica  nb-. 
ihisnonpauca  inillasconfHrurafunt,hinc  tradunt 
toem  mala  przfbmi  muliere, fic  ait  Bart.in  l.patcr  Se- 
uerinam,§.rocrus.fr.de  c5d.&  dem.&  alib)  df , quod 
^Dulicresbonx  phiiofophis  hodiernis  pollint  copa- 
rarimam  rari  lunnqui  philofophanrar,  vt  in  l.fed , Se 
reprobari.iF.de  cxcuftunvnde  lod.  Damhoud.in  en- 
chiridio parium,.iut  fimilium  iuris,in  ver.mulicr.nc- 

• gatre  vnquam  contextum  reperire  potuiflein  toro 
corpore iutis, mulierem  bona  appcUanrcm,&  plura 
in  mulieres  congerit Neui/.. in fiA]anuptia,lib.i. 'in 
prin.nu.S.cum  piurib.fcq.vcrl.d.  allegatur. 

Mulierem  quoqitauarapradumi  volucre  nofiri, 
ve  Accurr.inl.NesCnius,in  vcr.excotrario.  ftalc  ncg. 
gcft.Bar.in  l.qux  dotis, in  1 .oppofi.fF.rol  .matr.Tir.lq. 
delcgi.connub.l.9.nu.4>.Alcx.inconr.4i.col.  i.l^b. 

, i.Petr.Roiz.dcci.  Licuuanica  y.nu.ipi.icicni  Accpr. 
in  l.a.io  vcrfartatis.C.  dehis , qui  vcn.xta.  6c  in  |.  n ii 
/ponlb.C.dc  don.antc  nu p.idemq;  Bar.  in  coni'.  1 24- 
,pundusA  in  conf.ia7.quidain  fratres,  ante  fin.6cm 
diipuutioncincip.mulier  habens  amplum  parrimo- 

• niuin>col.a.vctf  quinto  probo.  B.tl.'in,  conf  26;.fi)d<l 
ille  proponicur.col.vlt.lib.s.Anch.in  Ciindeinnitatib. 

no.4.dcclcdio-hi  6.C.illr.in  cof  5 8 ^ .col.i.lib.  i .Ca- 
.pra,inconf8i.col.vlt.Corn.in  coni.  1 J9.  ad  cuiden-  * 
lriarn,col.pcn.lib.4.cum  addudisluprd  in  conci. ^54. 
iincip.donationonprar(umiTur,nu.4.  ^ 

Infextur  ex  hocifvt  tantum  abfit.qubddonatid  in 
muliere  przKum.arunvt  monfiro  fit  fimilc,  quod  mu- 
lier donet, vt  colligitur  ex  gl.in  d.l.  Ncfcnnius , §.  ex 
contrarioihoc  ideoblcruauercSoc.  confSz.in  caul'a 
vcnentc.col-  ?.lib.4.Catd.  Alcx.in  S.foemina , tit.  per 
cjuosfiat  inueftitan  vfib.feud.Tiraq.de  Icgi.connub. 
l.p.nu.4}.Baib.in  conf  i d.clementiininc,  col.vlt.lib. 
i.Batr.in confli. in  ialub.lib.i.Purpur.inl.cu  quid. 
col.i8.ff.fi  ccr.  per. 

7 1 Hoc  enim  ampliatur,tvt  adeo  donario  n6  pfumat 
in  muliere, 9 (1  peream  hat, decepta  prslumatur,  fic 
1 .1  f i n 1 dotis.ff.  fol  .mat.Socdn  c6l.20.col.  vl  r Jib. 

<3.Neuiz.in  filua  nuptia.lib.2.nu.95.  dcSoc.in  confil. 
lo.in  facio  piiipponitur.col.  4.vctf.c6fitmarur,Iib.?. 

52  Limitantur  ifta,nifi  fit  mulier  tconfanguinea,vcl 
ditilliina:runc  enim  folucns  mulier ,p  amico  prxfu- 
mitur  donare, fic  ceniet  Oal.in  l.i.ad  fin.  C.ad  Velle, 
donatio  enim  fxpe  pi-xluinimr  ronc  proximitatis, vt 
ait  Alc.de prxfuinp.rcg.i.prcfuinp.^2.&  ideo  mater 
redimens  filium  ab  hoftib.  prafumiturfcciUeci  pic- 
ta tis,vt  I. Liber captus.Cdc  ca pri.&  poftlim.  rcucrliS: 
•mater  expendens  pro  rclpicicntib.  perlbna  filij  cefcE , 
.donaffe.l.  i.Cdc  ncg.gcft-&  p Bar.I  l.Ncscnius.ff.co. 

Quinenam pphanefexus  auantlam  indutu  cU, 

^3  qr  ii  quis  adduxerit  t mulierem  ad  confennendO  fibi 
fper  auri  munera, dicatur  illi  vim  inferte;,  & illa  inui  • 
tam  cognofccrc,ita placuit  Ang.in  S.vlt. in auth.  dc 
Icnoni.cui  fnl?  nonulli  fcfubfcripfcrc.vt  Dcc.in  cof 
i70.col.r.Hipp.fing.3S.datiopccuniz,infi.idcDcc. 
jnconf  i6.vifothcmatc.col.2.&Io.  Bapt.  dc  Sanfto 
Seucri.  in  Ixundos  populos, in  62.vcrf  hinc  infertur, 
C-dcsu.trin.&fid.cath.ispptcrcA  tenet  pena  ftatuti, 
vel  deacti imponentis  p?n3cognofc5ti  muliere  per 

’ vim:itac6cluditPlot.inrcpc.Uiqn.C.vndcj(i.9.44. 
atq;  Mcnoch.dcarb.iucUib.2.cet.4.cai'u  36o.qU.  j i. 

34  Licitalids  inulicrtno  praTumac  pervim  cognita, 
vtatbitratifimtpluriinhin  primisIo.And.&  Hoff.m 
.c.contiocba<hr,rlc  dcfpon.impub.Io.Brun.in  rrac.de 
/bon.c6cl,  17.nu.10.Callr.conf.  748.nu.14.in  antiqs. 
J^lcx.inconfi57.in prine,  vol.  5.Ant.Baucr.inS.le- 
gatarius,lnft.dc  tcffam.nu.  1 1 .laf  in  coni.  zz.  volti,  i. 
^o«.dccif.i  ipjiu^.Lmxonf  exim.  r61.nu.109.R0- 


Icll.cof  r 3.m'prin.ki  C6f  cftmart  Burfin  cal'79.n:  rij. 

• Limitandum  cft  id  a nobis  pofircmoloco  traditu, 

75  vtlocu  non  habear,tqA  maliqrfiiilTcralids  cognita 
ab  alio  non  marito, vel  ab  iplomer,  qui  modo  aficrif 
pcranri  munera  illam<in(iurilfc’jatqj'i'oUicitaffe':  ha  . 
tunc  tollitur  ifia  phEfamptio,  fictefiatur  Lud>  Care, 
in  pra^.crim./f.:bomicidMmi)nma8z,in  fitquod  coii- 
:firmataurhovirate  CaftiLde  tcx.in  l.ftuprum , iu.fi.  ff. 
dcTir.nup.idcm  probauir  A !c.de  prefump.  rog.  5 -pnj- 
fump.p.nu-z.qaccenim  alidspudicinam  profiitutain 
h.'ibuit,jprarfi]nhturfpontc  viros  ad  fc.v6caflc,&  auh 
cis  coniiiloifl'cA't  feri ptum  rtliquere  AJbcr.ih  2,pat. 
Ibr.q.p.Gand.in  fuotraft.mb.  dc  aliquibus  q.  in,  ma- 
lefici js,nu.7.Marf.d.fing.  24.  datio  pccuniz.iSc  Valq. 
dc  coDtroucrallufb.c.48.nu.4. 

36  Ilkid  idem  limitatur  fecundo ^ tvbiexrarctcoAic-  , 
tudocorrfi  pendi  mulii;rcspcrpccimi5,&  contra  cor- 
nimpcntcsnon-proiccdcndi , rqnquain  cotra  viin  in- 
ferentes,vtid  cxiiniu  relatu  putanit  Fran.  Crcmcn.in 
fing.  1 40.&  habemus  a Pior,  in  d.  1.  fi  quando.nu47. 

37  Adh^canoflrisefidccifuinjjvtmulicrconrrahcs ; 
matrimonium  cum  aliquo  fimplicitcr  abfq;conlU- 
tutione  (iotis-non  eciifcaturdarc  omnia  fuabona  in 
dote:vr  tcffisefi  locupIcrilVimus  Bart.in  d.fua  ditpur. 
incip. mulier  habcnsainplum  fuum  pacrimoniu.col. 

•6.vctf.2.cafu.cih  aUcntirur  Bal.in  l.nulla,col.2.&  ibi 
Sal.C.dc  iur.dor.riufdcm  fucrefen.  CalF  inc6i';243. 
col.2.inantiq.Roiii.in'conf.44.coi.  2.  Alcx.c6f.164.; 
coi.  1 . vol. y.Cuma.conf  5 6.&  hoc  efle  vcrmn,&  c6i- 
tcrrcccpm  tradir  Rol.a  Val.in  trad.de  luc.dor.q.71.  « 

38  Limitaturiftud.vcnon procedat, tqn  lalteni  par- 
'ccHifl'ettradarusdoris,iti.xra  fniam  Bal.in  c.cx parte, 

dcconfuet.&Fr.i.Mar.dcc.Dclph.508.n  4.in  i.parr. 
£x  eadem  fragilitate  oritur  pnEliimprib, quod  inu- 

39  lier  varia,t&  mutabilis  pntihmitur,vc  in  c.foras,  ad 
fi.dcvcrb.  fignif. 

Cui usrci gratia  fa dii  cft, vt  ciusrcftimoniu  no  paf 

40 fi m recipiatur, t ficuralids  plene comodiusdiximus. 
Nec, velim  qnilqtiS  cxiAimcr,-  g>  odio  dudi  hcc  in 
mulieres  effutiamu$,automnesiltius  natura:  liiit,  Icd 
q>  huiufmodi  finnllad  virile  refpiciamuslexOm, 
q perfe ira  fint.mulicrc.s,alioqui dici  nonpoflet,quS 
imilta  niulicmm  eu  dida  tum  fad.a  iiluftria  ab  ijs  re- 
ferantur,qui  humanioribus  dediti  funt  ftudijs,  atque 
etiam  ahoftris,vrNcuiz.6t  Tiraq.atquealijs. 
Quocirca  traditum  clHn  dubio inulicru  honcftatc 

41  tpr®lumi,arg.l.mcrito.ft'.pro.foc.(ic  Cxpol.lncoaf 
1 s8.de carum  virginit.atctn  prxfumi  tcftantur  Dod:.* 
in  c.i.dc  adubde  Paritiin  conf  169.61^28. V0I4. 

42  Ex  eo  mulier  ptgliimitacquifiuiflcibona  de  bonis 
viri.vtfufpitio  turpis  quxftiiseuitcr,iuX.l.quiimis,5c 
ibi  Bal.&  Albcr.ft.dedon-inter  vir.&  vxor.  & 1.6r.  Se 
ibi  Sal.C.co.idS  ait  Bal.in  l.cunroportct.C.'dc bonis 
qlib.&c.fignitlcauir,  co.rir.de  ddn.inrcrvir.6c  vxor. 
idcfcntiuntipfanct  Bal.  in  conf.  7o.incip.proponit, 

quida,vol.4.&  In  cof  y;.co-Vol.  Ang.  in  conf  i8y. 
lupee  primo  pudo.vcff.  venio  ad  tcrtiil.  & Boer.  Iat6 
in  dee  81. in  1 -pare,  mulieri  vero  incublrprobatipca 
habuillcantcmanimoniu  ,aurc6ftarc  matrimonio 
hoobftealtquptiuilo  ad  fbpenicniQe,aut.irtc  aliqua 
fibi  coparafle, ad  elidendam  hacpixlumptioncm,  vt 
di^iu  cft  lup.ui  conc.Bona  reperta  penes  vxorcm,in- 
tcrca  ad  id  tibi  vidende  cninr  ampliationes, & limita 
tiones  latiftiiDc  per  Gab.ta  fuis  concie  adduCix  lib.  t*. 
dc  prxfumpiConeJ.  15. 

47  l>um  vcrodiccbamusfhoncftatcpixfumi  in  mu- 
liac  proccdu.,  quandq  in  c6trarium  no  addTcin  c6- 
iedura;,5c  prxl'umptiohcs , vrrcfp5fum  clla  Pani!  in 
d.c6f  i6o.nu.7  ex  quib.inhoncftas  prxlumitur,vrdi- 
duincft  in  coci. Meretrix, vt  li  paupercula  (it  mulier, 
quxprxfiimiturfacilecfi  viri.sfeniifccrc,autn  mer- 
cimoniis pubi  icis  prxlir,  vt  r^ert  Luc.de.  Pcn.ia  d.U  • 
qucmadmodnm.vcr.63.<Sc66.  I 
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Ifem  neonftitiJepntpiratorixad  venerem  A de 
Idminicalisdc  aec6t'abirtationcample«ibu$o(iulo 
in  honcfto,taOn  de  quibus  per  DD.m  c.prxteica , & 
inc.liietis.detefti.  , . 

{14  AmpliaturhoceriaminoOouDguineOiXteoujn' 
*Ao,vt  b inhonefli  comunOam  6bi  lansuine  tangat, 
prefumatut  libidtnoft  volState  tangere,  (i  credimus 
id  afferenti  l,nc.dePen.ind.l,quemadmodBm.Cde 
«gric.flccenC.lib.ii.ver.*9.  ‘ 

u*  ^cIataturfccundovcrGcflciniBu)ieie,qu*fem- 
pet  honede  vixii  jUas  rifcmcl  fuerit  impndita,c6ira 
eam  prafumimr  ante,  4cpofte«r»fcroel  malos,  dc 
ieg.iu.in  d.Stquia  dc  prelenti  pti^mitur  in  posieri- 
tum,l.pcrfona  Cdc  ptob.iiainquit  Alcia-deptarfum. 
»eg.2.ptxfum.i6. 

.Infttturex  hocqnodmuliet,  tquaimpidicaen 
nioituo  viro  idi  eo  viucme  ptzfamitur  feciffe,/.*lt. 
inaiith.  dereft.  fic  Lue  de  Peoti.l.  quemadmodum, 
Verf4).&  Alc.de  ptifum.reg.J.pramm.p. 

£adem  mulieru  fragilitas  effrat,  vtmulieresobli- 
4(7  uiofz  t prxfumcrctiirtiuxta  fentendam  Soc.iu  l.mu> 
liet.ff.detcb.dub  in  l.qaxcooditio.f.i.ffale  condA 
demaiuem  ita  adducit  Bur.  conf47-nu.ip.  licetiam 
eenfuete  Soc.  in  conf.  a.col.  j.  vet.  pixttrea.  lib.5 . & 
Crau.inconf.a4i.colpen. 

49  Hmcinfenui,tq>cuimelinqaaturiudicitarbimo 
quantoicmporc  ptxfumarar oblimo,  minus  tempus 
ttibnatur  fo:minis,quam  vitis,vt  probat  Menoch.  de 
arb.iud.CcnM.caf.rd.nu.14. 

49  Idamplia , t vt  przfuniatur  etil  oblioiofa  quidoq: 
mariti,  quem  ptiustantopere  amarat,  quod  colligi- 
aut  cx  co,q>  fecundo  nupiit : muUeicnimiecudo  nu- 
bendo prarfumitui  prioris  mariti  oblita.S.nd  temett, 
in  auth.de  nup.quod  accidit  nontanmm  propter  ob* 
Ituioncm  nararalem , quJ  propter  mntanoms  vinu , 
quod  Sc  fupta  diflum  cit  natura  ei  fiiiffc  ttibomm,  d. 
C.fotus,in  h.dcvctb.fign. 

;o  Subainpliactiam,tvttuncnonlbIum  mariti;fcd 
et  iam  filiorum  prioris  matrimonii  oblita  prxfuma- 
turmutateq,  amoretnqui  in  matribusetga  Alios  prq 
fumitur,!vtpcr  Fel.inc.affaic,dcpiarfiiin.8cAlc.  de 
ptxftcgj.ptxfum.i.  _ 

Ji  £x  quo  mulier  fecundo  nubens  tprrfu  mi  tur  non 
iblum  bond.fcd  etiam  vitam  filiorum  darciecundo 
matitoiuxta  |.lcx.qiix.C.dcadmio.mtA  tradit  Luc. 
de  Fcn.uvd.lqucm.idmrxlu  Cdc  agr.de  ecnf  lib.  10. 
vcr.i4r.BartTctiannnautb  niatn,dtaui;,col.j.cicca 
' nicd.C.quandrtu(.oft.fungipm. 

Ex  hoc  veto , quod  eo  cain  Icx  diffidat  dc  amote 
mulieris  erga  filium  multa  fdnt  conftimcnda. 

52  Fnmodirpofiiiotl.hac  edidali. Cdefcc.hup.  ne 
plusfccunilavitodctindtMcm  , quam  habete pollit 
vnus  filioiiiin  primi  maiiimunij . 

SJ  Sccandonetumxtcuratixvecommcflcpoffiti  S. 
praeterea, in  auth.vt  Gnc  prohib.  ma.dcbit.  deanth  fa- 
ctaincota  puberum.  Cquan.  mul.  mt.  off.  fun.poc.de 
■lia  dc  quib.pcr  MencK.conf ; . num.  ji.  dc  per  Qa. 
<onf  17.de  per  OD.ind.Uiaca.difl  ali. 

COVCLFS/0  MLXXXH. 

ARGVMENTVM. 

Teftium  multicudinem  c(Te  cohibendam , 8c 
qui  modus  in  hoc  fu  adhibendus  poftre- 
tno  quos  iuris  pariat  effciflus  teftium  mul- 
titudo. 

SVMMARIVM, 

X MukkudintmUjiiumtJlirtfirindsm,  * 

l DUM*ofuumiAimdum^u4riaMitt^tfro4tkUotf^> 


ti  4 imdict  rtfi9  Jfnt^sturpok  mahitMdmem  Ujitaf». 

I MmUttudinem  tefiutm  sd  /utmerum  quJtdra^tBsrium  if. 
Jt  rtdnteuddm , vii  ad  numtrum  trmm  fuptf  vno 

ifut  dttkuUi , 

4 MmUku/ottJiiwn ddqmrnnMmirmmJhrtduemdsimdi- 

tiidrkimortUnuuttur. 

5 PromuUitudimUftiumprdfumiadhoCtVidUfctims^Mk 

mirtdft  tmmero  jianium fit . 

6 MnbttuiintmUjlium  tuntatttndi , atm  txttnd 

funt^aiuu fient . 

7 Mukkmdtm  ufiiumttmeettdixfifMritmrttta,4iiitdifi- 

fUti  turtsmntt  no» fuppktmr  ex  muitrtudmt . 

8 M»Hitud$mtpTteroiia$ttmtefiibme»neeftmmm  procede*^ 

rt  mjeripturis . 

9 MnkitudoufimmtoUH  exe^ioMt  inptrjomae  ipformm 

ujhuw  • 

loMuitMidottfiiumoptrati/rnotorittm» 

1 1 MuUitsdo  ttjlnp»  rm  motorum faeieut  redteeiUtr  dd  dt* 

etmttfitt, 

X T |pp|a  probationG  copianoufficcoarduMla^ 
X-dlCvt  ncumCcffrenauptatc  ad  vexandos  ho- 
mines Tuperflua  multltudotc(humprotnhaiurfred4 
ratione  tcftiutn  multicudinem  refren3dam  Principii 
conftitutionibus  Oamtu  c0e  dicit  texdo  Lix$4)aam* 
quatn.tf.dercilib.de  cG  tcx.in  c.Ggni6cauertint  >3e  in 
c.  cum  cauta  m , co.  tir.  dc  pro  rcgu'a  pooic  Camp^  ia 
tra^tde  tcftibus4«g.57i. 

^ Infcnur  cx  hoc  propto  hanc  n>ultitudincm  ceftifi 

aiudicectiam  iecundam  dilationem  nedum  quarti 
adtcGcs  producendos  peteon  m^edenegari » ^o.  ia 
dx-fignincauctunc^BaMn  l.H.tf.dc  icc.dc  m auih.  qui 
rcmel>col.a.Cde  prob.  Rcmi.in  l.G  vcro.S.  dc  viroda 
45.fa!l.princ.vcr.5probatnr.B.fol.mar. 

j Declaraturmodo  hanc  mulntudinStrcducendi 
c(Tc  ad  numerum  quadragenarium  v tde  lure  canoni 
c6probat  tcx.in  d.ccu  causa,  & in  clarores  dc  cleri  c» 
excom.vcl  depof  mini^lr.vel  ad  numeru  crium  luper 
vnoquoq;  articulo, ita  dc  iurc  ciuil  i pi  obac  tcx.fccun- 
dum  Bar.ibi  in  l.quotics.C.dc  naufrag.hb.  io.de  R.a 
ind./.dcviro.Dcnumcroauccm  tcGium  ponirSpcc. 
in  titu  dctcAib.^.  ic(ht.  lac.  Buun  uac.  circa  mate- 
riam teftium.vcr.didumcft  fapra. 

Sed  ihiqubd  numerus  ille  quatcrgcnarhxs  tclliuni 
non  ncordmahusi  fedquod  totum  ficponrri  in  iudi- 

4 ci$tarbitrlo>dicit  lo.And.ad  Spcc.in  m.dc  tcftc , llip 
rub.verCqusefcbaturiccundo , & piobac  texr.  in  d. 
quanqua.dcibi  Bar.3c  Alcx.Manucr.iniub.dctcGCt 
S.item  ad  refteoandum » quem  adducit  Rebutf.  in  U 
vnic.C.de  fcnc.qux  pro  co,quod  inrcc.DU.8.  cu  cetu 
meta  dari  non  poflic , dicit  Oldr.  conf  145.  quanituc. 
Rom.in  d.Sde  yir0.fal.4t  .Lanflr.  dc  Orian.iii  tep.  c. 
quoniS  contra.S.teiiiu  dcpofuioiK$.ou.  47.  de  prolx 
‘ Spcc.m  tit.de  b(hc.omn.  iud.  $.  de  fcniit.  nu.  14.&  in. 
S.potcftiva  jn  iuinina,  qui  dicit  efficacilUmc  officiu 
iudicis  in  hoc  ddtderati  > qui  iudex  Icconduni  quali- 
tatccaulcidc  pcrlbnanioi  poccmmodoplurcsonodo 
pauoorcuctiesadmittcre.cx  femStia  gl.  in  d.  c.cum 
cim,quam  ibi  poRalios  probat  Abb.nu.;.lac.£gl(L 
in  tract.de  reprob.teft.  nu.  q.dc  feq.  Menoch.  de  arb. 
iud.lib.a.cen t.  ).caf.  i49>  qui  plurcs  refert  locales  co- 
fuctudincstquar  certum  numerG  tcRid  prxhniut,qui 
bus  adde  c6iuctud.Rcg.Keap.  qua  non  pot  quis  exa- 
minare vitra  fqHcm  reltcssVt  p Maraoc.  in  prax.  ord. 
iud.par.6.ad.6.nu.  s.cxtat  It  lanuen.  conftc.fub  rub. 
ddhiSi^oc.ad  tcfbm.Ratucn$>9  aliquis  magidtatus 
in  ca  ciuili  pecuniaria  recipi  n6  faciet  vlirao^o 

teftcsfupcr  vno  anicnlo,  ad  cuiuscdftirutioois  iiucl- 
ligemiam multa  (iimi  poGunt  dRdbdff.inord.rcg* 

I dccefti.gl.  i.cG plur.fcq.dudcdaratordinatioaS  re- 
giamioux  vetat  vitra  numeiG  dec2  tcRiu  procedere. 

Licet  hxc  ira  fc  habeam » dc  rdtiu  mulcitudoooo 
iitiupallim  admincoda  > ca  thiotia  k^omosta' 

lDiQ9S 
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'micic»  admifia  noonullosiuriscffcdus  operari  certu 
^ e(i.  hinc  dicitur  pro  multitudine  cciliutpra;run)i ad 
hoctVt  illi  potius>quam  minori  numao  dandum  Ht> 
^battex.in  c.innoftfatdcteA.Scibino.Ab.  poft  glo. 

* & ibi  Fel.&  caeteri  * com  muniter  probanc,&  glo.in  c. 
fi  teftcs.4.q.3.  Hieron-a  mon.in  crad.  fi.tegund.c.$9* 

Declaratur  tamC  hoc  primo  procedere  data  parita 
te  t in  caeteris,  aliis  multitudo  no  cft  attendcndai  1 .ob 
carmcn.§.fi.ff.dc  teftib.&  ^bamrind.c.innoftra,vbi 
*o2sNeposa  mon.  Alb.intrad.de tcfti.nu.l66.fcd 
43edirurdigoiorib.mcliusmfttudis>  6c  aliis  de  quib. 
per  DD.in  d.c.mnoftta,5c  prolequitur  more  fuolatif 
fimcGabr.de  tcfti.concl.4-P€r  tradat, tcfti, 

fcus.difcordantibusquibuspotius  fit  credendum. 
Declaratur  (ccundo  iu  demu  multitudini  teftium 
7 credit  fifucritiurara  , aliisdefedusiura menti  non 
fuppletur  ex  muItitudinc,ideoq;illi  non  ftatur.Crot. 
in  trad.de  tcftib.in  7.parJiu.2X7- 

Declaratur  terrio  hac  multitudinis  pr^rogatiuam 
t non  procedere  in  faipturis, tinam  fi  repenantur  feri- 
pturxantiquillimjcquaeftionicouariffi,  licet  pto  vna 
parte  fint.plutcs  fcriptura,quam  pro  aliainon  proptC' 
xea  ftatur  maiori  nu.  Eranc.de  Arer,  in  d.  e.  in  noftra 
qui  adhoc  ponderabattex.ini.fccunda,  2. refpon.de 
officqu^ft.  VI refert  fcquendo  Apoftil.adAbb.ind. 
c.  in  noftradn  litcra,D. 

5 Scoidocx  multitudine  icftiu  t lollutur  exceptio- 
nes inpctfonas  teftium  ipforui  Bal.in  1.  fi  quis  ex  ar- 
£entarijs.$.i.in  prin.& ibi  alij.ff.de  cdcn.idc  B^.cof 

I52.1ib  i.Alcx.conr.5.col.2.1ib.i.c6I.9>.col.fi.Ub.6. 

Cur.fcn.confs  j.nu.j.Dccinc.liccicauiam  col.6.de 
prob.Bcrt.conft  S*lib.  i .Cra.  c6f99-coi.fi.  Alba.c6lf 
55.na.6.Hercin  trad.de  proban.ncgat.nu.iy  2.&  plu 
rescongeric  Gabr.dctefti.  coucl.6.  qui  late  declarat 
poft  alios  hanc  conclufioncm . 

10  Tertio  hsec  teftium  multitudo  f operatur  notwiu, 
Bal.in  auh.quod  locu  col.2.  C.  de  coli,  lequitut  Edi. 
in  c.cu  opottcat.nu.6.dc  Accul.  Alba.conf  72*nu.y. 

1 1 Declara  hanc  multitudinem  t lom  hotoriairi  fa- 
cientem reddud  ad  decem  tcilcs,Cor.c61.  j D -capio. 
fiu.2o.vol.i.Bal.in  1. fi  vero./. qui  prorciqualiutc.ft. 
qui  fatifd.  cog. Hyaoo.a  mon.  in  alleg-ttad.  fin.  tc- 
gim.ca.  56.nu.13.  verum  hoc pcrtinciaduotorij  ma- 
teriam ad  quam  tcrcijcio. 

(^O^CLVSIO  MLXXXIII, 

ARGVMENTVM. 

Quibus  in  rebus  mutatio  prxfumatur  vel 
non  prirAtmatur . 

'SVMMAKIVM. 

• MuMionon.pr^fumitur . 

a Mutatio  non prafumitur  iUorum,quf  rutaralittr  infunt} 

iytaliaJuHt.Etcur. 

j Mutatio  cius, quod  natur alittr  sntfi,iftaU  tjlpr^famitury 
cutn  aliquando  , id  fsat  mittatum , adeo  vt  trarufirat 
ottutprobahds  in  nsganttm  flatum praftnttm. 

Mutat $0  cius , quodnaturalitcr  ineji  ,&talt  eji^prafums- 
tur  cusa  aliquandojd fuit  nsutatum^modo per  longum 
tempus,^  fuettjjiua  ttmpora  talis  mutatioptnnanjeritf 
Jecus  fi per  inter siada . 

^ Jdutatsomm  illius, quod  rsaturaliter  mefie prafusnitur,  af 
- ferens  non  tessrtur probare,qssando  contra  susidej/ct af- 
firmatio , fid  tunc  temporss  transfert  assus probandi  tn 
negantem  mutationem. 

S Mutationem  confinium  nonprajismi, 

'7  Mutalsonemvoiuntatstnenprajumi. 

S M utatam  voluntatem  dicens,  debet  sd probare . 

^ Alutatnm  non prajumi  mandatumineq\  reuocatum . 

1 o Mutationi prafumi  in  ilUs^pta  curfu  temporis  mutatur. 


1 1 Mutationem  utatispaupertatisfioupvaletudiniSf^firui’ 
tiumprafumi. 

' Motationem 

biu.nu.  24-&.in  cof.  i46.in  ca.nu.  1 9.  lib.y.in  cof.  1 89. 
vifo  ftatutoiad  fi.lib.7.Cor.ct.inc^.69.vifis.nu.5.in 
c6f  2o6.1icct,nu.9.inconf.226.in  hac  confultarione. 
nu.  1 6.1ib.  I.&  in  conf  26.  in  hac  cofultatio.  nu.  1 7.10 
cof  io5.pro  parrc.nu.  1 7.iib.2.&  in  cof  6 1 .vila  copia. 
nu.2i.lib.3.cdf249.quonia,nu.2.1ib.4.mcminit  Ale- 
pr*fum.par.7.reg.2.pr?fu<np-  J6-Sc^fcquirar  Aymo. 
Cra.dcantiq.tep. par. i .nu.2Z.&  par.4-nu.226.  & ideo 
illaallcganci  incumbere  onus  probandi  tcftatur  Ro. 
ia  conf. 29 5. donatio  prcfcns,nu.8.Herai.  in  trad.  de 
proban.ncg.nu.i2.&  1 j.cQ  fcq.  & optime  colligitur 
ex  rradiiispcrgl.in  f2.ff.de  ^ba.&  in  c.  bon*,il  t.dc 
cled.inc.vlt.6.q.  vlt.  facit  c.  m.iiorcs.  extra  debapt. 
idcdocuirBar.inl.t.S».  fi  filios,  & inf  fidcicomm.S. 
fi  rem,  ff.  de  legat,  i . ad  idem  plurib.in  lodsrcfpodit 
Soc.iu.  ve  in  cof  i o6.nu.  ?8.1ib.  i . in  cof  1 44.nu.  7.V0I. 

I .conf  I j i.nu.  I S.lib.  2.conf.94.nu.4ic6l.  1 05  .nu.45. 
& in  cof  1 27.cof1.voi.  5-  id  prxtcrca  aurhoritate  fua 
confirmaucrc  Dec.in  f p.ida  noutff  col.2.  Cdcpac. 
conl.190.in  prin.laf.in  1.  Iduum  filiii§.fi  rem  in  pnn. 
& §.fi  pocula, in  prin.ff.de  Icg.  i.Ripa.in  rub.de  verb. 

0bfc0f2.Parif.c6f  »72.cof  i.lib.4.&adhocettc6tcx. 
in  fcum,quf&  1.3.ft'.de  prob.Soc.fen.conf  92-C0I.9. 
vcr.icd  praimifii.':  no  obftantibus.  vof  j.  huc  pcriinct- 
C.licctde^cur.in  6.f JLuciusla  t.&ibiglo.ft'.dclcg.2, 
Qiia:c6clufioco  magis  locfi  hCtin  mutatione  illo 
2 ru,t  q*'*ti’r®lh‘^rinlunt,6c  talia funt, ha  margo  fum 
ca.quxlatilliini  tradit  Fefinc.vl.de  pfum.nu.  1 1.  eu 
fcq.&  per  d.Mcrc.in.d.trad.  de  proba n. negat,  nu  i 2. 
cum  ibi  pereum  addudis.  faciut  ea , que  diffuse  dicit 
Dy.in  c.fcmcl  malus, de  rcg.iur.in  6.  & ratio  eft  quia 
in  his  de  prztcriro  ptxfumitur  in  prxfcns.vr  ait  idetn 
D yn.pcr  tcxt.in  ffiuc  poffidetis,  eodem, de  probatio. 
Qiiod  tamS  vltimura  didQ  limita,  & iiuclligc  nili 

7 id,tquodnaturalitcrincft, 5t talccft,aIiquandofuit 

mura(u,n3  tunc  accidens, & mutatio  natura:  corraria 

rcmouctcffcdupr?fumptionisnatur^,5cidcoralica 

fu.hmoi  prsKsuptio  naturx.quc  alids  rclcuarct  ab  onc 
re  probandi  non  idem  opcratur,fcd  negas  ftatum  pr^ 
lentem  probare  debet, vt  in  affcicntc  fine  mentis  illu 
quialiqnandoluriofusfuitl.  Ii  cui,  ^ liccr.ff.de  liber, 
cau.&  f libcris.§.pcn.ff.  co.tit.l.  5c  moucor.Cde  fer. 
cxpor.c.fi iudex.de fcnt.exc.in  6.  fictradidacglo.  in 
c.indic.is.  J.q.9.Bar.m  l.i.ff  Jc  bonor.poflb.infa.dan. 
Bal.in  ffurio.C.qui  teft.fac.poff  Alcx.in  f ispoteft.ff. 
de  acq  baer.&  in  cof.  i4*-nu-44ib.  1 ■&  conl.86.nu.i  2, 
lib.2.Alc.irg-2.  pra:fum.27.&rcg.J.inprin.prxfum. 
Dy-in  d.c.fcmel/nalus.Safin  d f furiolirm , 5c  lo.de 
Imo.in  dc.dudu,dc  pfum.in  6.Canoni.  in  c.inter  ea- 
no  de  clcd.Pau.de  Lcaza.in  elem.  t .de  horaidd.glo. 

* communiter  * approbata  in  c.vlt.delucccu.ab 
vbi  Innoccn.Ioann.  And.  Anton.de But.  & Abb, 
Sublimita  hanc  limitatione , vt  tantum  procedat , 

4 quando  per  longum  tempus, & t fuccelliua  tiporis  ta 
lisrautariopcrnianfiQct,  na  tue  negans  id,qu  natura 

liter  incft,no  debet  ,pbarc,  fecus  fi  per  intemalla  hoc 
eueniflctjVt  confiiltu  fuit  a Parif  in  conl.82.col.2.1tb.  ^ 
3.idcmfcnfitconfuiedoAlex.in  c6f  t39-cof  3.ltb.i, 
cof  87.C01. 2.&  conf.88.lib.2.&  cof 92.  coU.&  5-hb- 
5.quod  placuit, & lafind.f  furiofum.C.qui  tcft.lac. 
pof  vbi  etia  Dcc.&  Bar.in  d.l.2.ad  fineni.tt.  de  bono- 
ru  poft.infan.vcl  fur-  delac.  vfaidicit,q»  fi  probet  qu£ 
tali  dic  fiiiffc  futiofum,vcl  furdfi  non  ftatim  conjeq- 
tiu,ctgo  fuitfuriofus,vcl  lurdus  in  poftccu>quia  illud 
potuit  contingere  p aliquod  acddcns.fnu^.in  pnm 
ff.de  Icg.  J .vnde  dcbci  probari  aliquem  fuillc  funosft 
aliquo  certo  tempore, vel  aliquib.mcnhbaion  autem 
fcmcl,vclvnicomometo,&.  ad  hocalicga^xtuii\ 
i.x.ff.dc  cmato.fuiioaunda.l.prctiaxcJura.  ff.:^  1^ 
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Fal,  vbi  ad  probandum  > ^ rts , puta  faccusfrumend  . 
valuit  viginti  folidis  iflo  anno,  non  fuiHcit  piobara^ 
Avnadicidius  anni  vcndaus  fuit  tali  pno>fcdopor 
ter  probare  >qu6d  plurcsdics  venditus  futc  commu- 
niter vigtnti  foi  idis.vt  ibi  declarant  exteri  Dodlo.de 
tex  facit  opriire  ad  propofitum. 

Secundo  limita, q>  didu  cft  de  eo , quod  namrali- 

5 tcrincA.f^t  non vemm  iit,qn  comia tliudcUct adit 
matio^namtunc  negatione  illius.qjiiaturaliier  pt«* 
fumirar  incfle.a  (Terens  non  tenetur  probare , Ic  J per 
huiufmodi  affirmatione  transfertur  o.ms  pcobaadi 
inncgantimutationiiia  dicit  Panf.in  c6l.ao.nu.7a. 
vol.j-pcrrex.in  l.quiiuralTc  S.Ji patcr.lT.  deiurciu.q» 
probat  Soc.inruisfalIeni.inrcg.s8.ina.faI.Uoc  idem 
confirmatur  ex  coqjau  Alcx.inconl.pi^.col.a.iii  fi. 
lib.6.9  Iciliccr.fama  6tin  Uis.quziimtmfiH  centum 
annos  iquandoq.  transferat  onus  piob.idi  contratifi 
inaducrianu>qaod  prius  votuit  Bald.uil.de  muiocc» 
§.fi  pluri  u»  circa  vlnmam  col.fi.  deq.  5c  facit  tcxc.in 
Idl  inatrr.Cncdc  ftat-defun.l.a.C.filcr.autlibaJ  de 
cunolib.  io.idenor.ipecmtit.de  prob-^pone,vciC 
vcramiicct  pr<i>atio.  ac  Inno,  in  e.  veni  .ns  de  vcib. 
fion.idcm  Alex.in  conf.  1 50.1111.9  co.hb. 

Redeundoad  prim.iiiara cocluiionc  noftram  ,,in 
qua  dicebamus  murationem  noprirumi.cxiila  pot 

6 pnnciFalifcrinrcrtJ,q>n6pfumat  muratiolconfiniu 

imb  vbi  ol  ini  fuerant  fcrniini:  ibi  et  nunc  cile  prxlu* 
jnamurA-xl.infiflC.vbiBald.fiiin.rCgun.  (icFcl.inc. 
eu  caufam.de  proba -idC  voluit  Alex,  in  coni.  57.  bbV 
7.in  fi  & conf.2s.co.lib.  Soc.lcn.in  cof.56.  & Calca, 
in  conf  po.  & ifiud  maxime  ^ccdit  in  his  cofinib.  q 
dicunt «ternifCX  eo, 9 i natura  fuaut  appoliti,vt  fiu  • 
mina,&  montes : n3  in  illls,q>oIiin  fuit  verum, idem 
& hodicprxliimit  vemm, I. qui  bona,^.fi  quis  llipul. 
fF.dedam.infec.iiaBa!.ind.c.ciuii  caulam-dcprobn. 
licet  inillisconfinih.  quicxtpiscmfu  mutant,  icais 
firnain  iliis nonpr^fumitidc (latus, peri. fpadonc 
qui  folatus, fi.de  cxc.tut0.vbiglo.  & DocVfic  et  Bar. 
&Soc.inconf9S  nu.io.vol.i,5c  Alc.in  rcg.a.piuin. 
14.  fcd  de  hac  illatione  vide  quxdiximus  in  couciu. 
Communia  de  confi.^  nu.8,  vique  ad  nn.  1 2. 

7 Secundo  infert, 9 non  plumitur  mutatio t volura 
riSjpl.fanciitius  C.dctcftit>.-5c  c.niaiores,  in  fi.de  ba- 
pt.ic  c.hcct.dc  proc.m  6.&  ideo, qui  ea  dicii  inutai5, 

^ debet  iU5t  l.eu,qui,&  l.quiquinqua 

gima,tfdcprob.l.  LuciusTitius.  mfi.fi.de  lcg.2.1. fi- 
deic.&.fi  re  ma.fi  dc  Icg.j.iia  indere  Cor.  in  c6f  155. 
IUI.  ?.3c  4.vol.^  Dcct.in  conf.  190-  nu.6.&  g.Soc.iun. 
inc6f.tS5.nu.i8.voi.a.3cinconI  95  011.42.  vol.3.^ 
conci.  10« .mf4  . eod.vol. Pau.in conf 414. vol.i. 9 
quideuntb  magis  procedit, (i  iiuIln,autmodicu  dat 
tpis  imcmallutquianoncfi  prxfumcndu,  ^quisvo 
luerit  fiarim  a pnori  volutate  rcccdcre,cxl. na  ad  c.a, 
tf.de  cond.^c  demontefle  Caflr.  m conf.  1 ^6.  in  prin. 
vol.i.  Alex.in  conf47.nu.i8.voI.i.&  Corn.inconfi. 
joS.nu.  i.in  ver.  histn  n5obfianrib.voK4.fcd  de  bac 
fecunda  illatione.vidc  qiixdiximusincond.Volun 
tans  mutatio,  vbi  cft  propnus  locus, \fuppic  per  te 
ca>quzdi(linde,&  lare  tradit  circa  hocFranc.  Man 
ti.in  lib. 12. tiT.i. per  totwdcconicci.vlt.  volunt. 

9 Tertio  infenur  mandam  non  pratlumi  f mutatu» 
feti  rcuocatud.fi  vero  non  tcmoncrandi, l5.fi  manda- 
ucro,lF.mand.Kvoic.S.i.C.dciatifdan.5c  lic  de  fmgu 
Ls,dc  quibus  fuo  loco. 

Limira  modoprincipalCconclufion5»&  didlQiVt 

to  non  heat  locu  in  iliis,  t q cutfu tpismutant,  in  qbus 
mutatio  pi«lAimit,vt  habemus  111  d.l.  fpadoncm.^.q 
ibluius, tf.de exca.tut.  vbigl.de  DocT  & per  Anch  in 
d.res.Cemi;l  ma.us.col.pcn.dcleq.dcrcgu.iur.in  6.dc 
in  cOftf.5.ou.  ?.ita  cralTcruit  Fcl.in  c.in  pr^  fentia.nu. 
as.(k  probadefenfit  Bar.in  l.fi  cui,  tf.de  accuf  quod 
jacuit  dcDpnvin  e.  multis  Jifi  44.  ifiisaccedit  fial. 
^fil.Cdc  pigb.rbi  de  hoc  plcnci  de  mKa.  ad  fin.C. 
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quan.prouoc.non  cftnecef.dc  inLnBignoranitCati 
exhibendum. hoc  etiam  comprobauereFior.  in  Ixid 
cii  ncecire,tf.de  prob.Catb.in  l.x.Cxle  tefiib.  5c  Soci. 
fenincoofs9.nu.10.ui  i.vol. 

II  Erideo  xr.as non  pnefumif  eadem rtvndeqtiSnis 
aliquis  fucne  minonsztatis,  non  tn  fequittir , 9 ctij 
hodie  fit  minora mb  rcAuia  efi,  9 vbi  zras  efi  ftmda- 
Tiicnmm  intcntionisalicuius«fiue  litabor,  fiue  rctU), 
debet  eam  piobarc , quia  cum  fit  ex  his,  quzrpis  cnr* 
fu  mutamur, non  pizliimitur  m eo.fiatu.Kcu  rc-C^le  * 
prob.l.ti  minore.Odeinintcg.rcfiit.min.  Arper  Bat; 
in  conf.90.&  latiffim^  per  Fel.in  d.c.in  prelcntia,nu. 
aB.ideeritgcncraliterdicendu  dcoibusillistqucrpe 

H imita nt,  vel  murari  pofiunr,  v tpoti  paupertas,  boKu 
valetudo, & fiinilia4equib.perAnch.indcoar.5*^ 
d.rcg.lcind  malus, vbi  lolcnmitcr  de  hoc  tia^Uc. 
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ARGVMENTVM. 

Mutus  quomodo  quis  probetur,  & an  reftfs 
cifc  poflit. 

. S l'  M M A R I y M. 

t Mutumtiy furdum.fimiUs  tjft  infanti, (y furicfo,&  fifo4 

1 Mutohfurdosinfanttu&juncjot  JibtinutttmnonpoJJh 
ftipuUn,vilalieriprQmsitcre. 

3 %^tutum  tx aiIibuitpfutpTobari. 

4 i^UututtjUt  probare  voUntts  ,quotnoJodepomri<MeM 

dt  afhhuitpfiui. 

y ^^.luiuiftrmlrujnftmperprsfttmititrmuteu, 

6 ^lAlutum  nonpojji:  epetejiem,  * 

7 ^lMutuSyqxiiJtribiU!iGMt,pQttfefetefft. 

I |Vlliri1<;  ^crurdusfruntfimilcsinfanti.df ftt 
^ 7 tiofo-non  9 n5  habeam  inrellcdlu, 

& non  fim  de  fe  larionis  capaccs,cu  vt  plurima  acu- 
tifiimi  exifiam  intcl Iccius,  & ad  labiord  nuru  intclli 
gant,lintqi  valde  pcripicaccs,  led  qa  m his  milirar cf 
fctlualitcr  ratio  infintm, de  furiolbrum,ncnipe  defc 
6his  rationis,6c  imeliccius ex  parte coru,  quzagunr: 
nam  licet  mutus>&  lurdDSintciliganc,9jpliagun^ 
non  tn,quodcx  aducrib.igiturintclhgur,  ex  quo  no 
audiiimuKdcquodifputatuivndcnccefiecfi,  9dc^ 
!)ciai  in  cis  operatio  intcllc^s,quifuperincogniti$ 
non  opcratur;diximus,cx  quo  no  audiunt  id , de  quo 
diiputarunquia  regulariter  murus  k narura.cft  et  fur- 
dns,qtiinimbpouusquifurdi  abortu  narunrfmuip 
demet  muti,Arilt.in  hb.dchifio.animaiib.4.cap.9. 
ciiinnon  pollini. ludirc verba,  Acconlcqucntcrncc 

- cdiiccrc  locutionc-Ob  Igitur  huiufmodi  defedius  ta-  ' 

a lesnon  pofiiint  fibi  ipfi  ilipulari,t  vel  alteri  promit- 
tere,tex. ‘nS.mutfhlnfiit.deinutii.ftipul.l.i. in  prine. 
ft.dcverbobl.l.i.S.fi.fF.dcaft.&obli.vbiifti  vidcii-  , 
cctinfanslunolbs.mntus  & lurdusqubnd  hoc  equi 
parant, de  lal  dn  d.l.  1 .11.9. At  i5-ffidc  vcrb.obl.  & idcb 
modus  probandi  aliquem  c(Tc  muiuin  poteft  cogno-  • 
fci  ex  hts,qu£  dicia  funi  (lip.in  conclut.  Furiofus, de- 
mens, mctccapius  cmnlimiiib.Nam  llcnrptobatio 
furiofi  colligitur  ex  fermonibusfuis,  vtK  quidam  IQ 
fuoifi.dccondi.infii.Acfupdndidisconclufionib.Ac  . 
probatio  prodigi  inducitur  ex  adibus,Khis,quii  in  fi. 
fi.de uit.  &cur.iu  codeinodoin  muro,  quia  ex 

3 bustquisiudicaturmum5,quosquidcmadu$  tefiis 

4 exprimere  debet,  vtpura.t  9 fahs  non  loquebatur 
verba  articulata,led  nucuA  adibus,  quia  fignis  pete 
bat,9  volebat, vt  per  Bar.in  i. mutus,  coi.  i .verf  code 
modotfi.de  bon.f^fi  furio.Ac  in  I.mmum.  tf.de  acqu. 
bered.  vbi  voluit,  9fi  tcfiesfunccoalanguinci,vcl 

alias 


De  probationib. 

•*alidsdorocftici,fufficiat deponere  fimplicirer  fevi* 
difle  tale  mutQ  faciemem  figna>  de  a^u5,  per  quz,  & 
'quos/ignificabatre  velle  adire  hareditate  .‘talcscin 
perfonz  przfumunc  fcirc  adus,&  conliicrudinc  nm* 
ti>&  ipfum  Intel  ligere,  at  (i  tcftcs  fuerint  extranei  de- 
bent ^ponere  fpcci  fice,  de  nominatim  de  fignis,  ve 
Bar.vbi  fup.de  nicKit  not.pcr  fial.in  l.furtofum,vcrf. 
cfiafitdi(ficiJc,Cqui  tc(la.facerc  pofT.  vbi  voluit  dif 
ficil^  cfle^phationii  furoris , de  nd  ciTcaedddu  teftib. 
fine  redditione  caufz,dc  idem  procedere  in  probatio 
ne  priuationis  lenlus,vcl  intcilcdus,  ve  cft  mutus,  ex 
ffupradidiis. 

Limita  tn  ,dc  intclligc  qux  fup.  diximus  n6  procc' 

5 dere  flprobammcilct  femeltmtquemfuiQcinutu, 
quia  non  fcquitur , hodie  iii  mutus:  nam  put  cllc 
quod  propter  aliquod  accidds  fuerit  mutus,  & hodie 
non  (lt,vt  voluit  fiarto.in  d.l.mutus,verli(cd  licet,  de 

^ bon.  pofT  furio,  quibus  etiam  conuenmnt,  quz  dida 
iiintin  conclu.Furiolus. 

£t  ex  his, qux  lup.  diximus  de zq paratione  furiofi, 
&.  muti,  ac  infantis,  infero  , 9 flcutfitriofusnon  pot 
cfTc  tdlis.S  ieiles, inflit.de  tcilam.  de  per  Campeg.  in 
rcg.xi4.c&  fuisamplutionibus,dclimitationibus:ita 

6 nec  mutus, t d.§.tcllcs,Inili.dc  icfla.de  item  lurdus, 
inflir.quibus  non  e(l  pcrmill'.  facere  tclla.  Spec.in  tit. 
de  teflc,§.nunc  tradlldum,vcr.  quid  de  muto.  llom. 
infing.75Z.incip.anmuiu$,l.dilcrcii$,  Cqui  tcUam. 
fiic.poff  Pet.Moncad.ad  loaii.  Cror.in  trac.de  tcrub. 
in  prin.nu.47.de  Stcph.Aufic.in  iiio  tra^.dc  tcfhb.in 
vcr.niutus. 

Iflud  th  limita  non  procedere  in  mutocxaccidcn 

7 ti,quita  fciatfcribcre,  t vt  exemplo  Zacharix patris 
fanfli  loan.Baptiflz,Luc.c.i.quia  ruepoflereo  1110  • 
dotc(lificari,d.l.dilcrctis,  C.qui  tcflam.faccrc  poflil. 
nutu,fr.dclcg.;.c.cum  apud,de  fpon.de  c.uic,co.titu. 
fipcc.in  d.tir.de  tcllc.$.  nunc  tractandum,  coi. 6.  veri', 
quid  de  muto.Ant.de  Butr.in  d.c.cum  apud  Ayfr.in 
trad.dctcflib.71.vcr.mutus.de  Petr.Monca.inaddi. 
ad  loan.Crot.in  fuo  rrad.  de  tcflib.  de  cft  nona  pars, 
quam  addi^t  ipfc  Moncad.  pofl  mone  ipiius  Croc. 
iplc  enim  mone  prquentus  no  potuit  rradatu  perfi- 
ccrc,vr  refen  iplc  Moncad.ibid.de  idc  voluit  Viui.in 
fuis  cod.  ver.tcflis  non  pot  tradere  in  fchpns.de  addi, 
ad  R01n.inalicg.fing.752.1ncip.an  mums.de  cllcois 

* * opimo  iccundum  Abb.iii  c.dc  tcfUb. 
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ARGVMENTVM. 

Mutuum  quomodo  probetur. 

SVMMARIVM. 

I Mutuum  fr(Adri  pcrtrUn  ir  ii^rumutta  fatali  ttnJud 
. $nUrfutrint, 

% Suptr  mutuo  probando  quomodo  d*ponertdtbtan$uJlt$ 

} Mutui  uctpticonftjjionttantummwo  ptrttjles probata» 
non  aut  mmtrationt.an  ages  obtinere  debeat,  ^ nu.4, 

5 CMutus fututionem  per  annum  faltem  fodiam  vitra  eon- 
fifionem per  duos  te  fies  probatam  agentem  debere , vt 
obtineauprobare.  Contrarium,  nu.6. 

7 Mutuutn  te  fles  non  probare  deponentes  vnum  de  nstmera 
tiont,aUtrum  de  cot^efiione.  Et  cur,nu.i. 

9 Mutuutn  licet  non  probent  tejles  depomtes  vnus  de  nume- 
ratione,alter  de  confeffsotseivnus  tamen  alteri  adtumtn 
■ to  plujquamjimipltne probant. 

toTefitmvnum  probantem  mutui  numerationem  vnaeu 
alio  de  tonjijiione  iungi  ad  facundam  plenam  probae 
tionem.  Contrarium, nu.tt. 

12  CMutuum  probari  perconiefiuras,  veluti  fi  per  aliquot 
. tejles probetur, quod  quis petierat  a me  decem  mutuo. 

\lf!Mutuum prcAuri  quo  ad  qualemqualem prafumptio- 
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nem  per  te  fies  deponentes , quod  quit  petierat  d me  de- 
cem mutuo, 

ItbMutuum probari  per  conieiiur at , quando  fuper mutuo 
non  vocati  fueruttef  et, neque  nteruenit  feriptura,aut 
Ji interfuerunt  tejles,  mortue funt,  ixfcriptura  iadlura 
fadia  eji,nte  aliunde potejl  probari  mutuum. 

1 5 Mutuutn  nonprobariperttjles,quoru  vnus  probat  (um 
matn  decem  aureorum, if fit  maiorem,  alter  vero  quin- 
que,tjjk  mmorem,falUm  in  minori jumrna. 
Coatrariummu.  16.  Conctltatio,nu.  1 7. 

IS  Mutuum  probans tefisjsnter aliquot  nonprobat, fide eS 
fcientta  rogatus  rejpondeat,  quia  vidi injlrununtum. 
Etcur,nu.\9. 

^od  amplia,remiffiue  tanen,vt  nu.zo. 

2 1 buper  mutui  quantitate  spfius  mutui  probata  fubfiantia, 
Jiandum  effeiuramento  creditoris. 

Contrar.nu. z z . ConciUatio,nu.  2 4, 

2 J Paria funt  nonprobare,  vel  obfeure probare. 

25  Mutui  fubfiantia , eir  quantitate  probata,  non  obtinebit 

agens,  ntfi pofl  biennium  contsnuum  a dte  eonftjfionit 
elapfum  sntentet  aSUonem. 

26  pxceptio  non  numerata  pecunia,  quaUter,quando,  quQ>- 

modo,lu  d qtiibuspoffit  opponi, vede  remijjiut. 


' Mutuum 


probatur  per  refles,  f & per  in 
llrumcta,  fi  ralia  mutuo  inter- 


fuerunt qux  fpccies  probationis  a deo  operantur,  vt 
quicquid  ludc  probatum  exiflit.  nedum  plene  proba 
rum,lcd  veritas  cuidens  non  proband.i  dicatur,Iecu- 
dum  Bal.in  l.quotics.m  vl rimis  verbis,  C.dc  iudic.de 
inl.2.col.i.C.quan.fi(c.vcl  ptiua.de  ini.  pupillus,  C. 
dc  vfii.pupil.de  in  conf175circati.voL1.CaIc.conf. 
75 .vol.4. A nd.in  c.fi.dc  1 ibobla.  de  per latillimi  ira* 
dita  d Marfin  mb.  C dcprob.nu.j. 
z Tcflcs  aut  fupermu-.uof  deponeres»  vr  plene  pro- 

bem .debent  hxc  oia  affirmare,  vidcliccr,  9 talis  mu- 
tuauittali  in  iplbrum  prxfentia  tantam  pccunid , ita 
Ncllus  in  trau.de  tcflib.nu.  1 8z.  per  tcx.  in  l.cu  quid, 
ff.  fi  cert.  pct.  dc  cft  ncccfie,  vt  przcipuc  deponant  dc 
numerahone,Lcu  feruus,  ffidc  condit  Jndcb.Spec.in 
tit.de  teflc.pofl  phn.in  ver.lcd  pone,  egi  cotra  tc,  nu. 
dd.l.teflium,  C.  dc  tcflib.  I.  li  cx  cautione,  C.dc  non 
num.pcc.l.i.C.dcfolutio.Abb.in  c.fi  cautio,  dc  fide 
inflni.col.  j.verf.z.gl.quzrir.vbi etiam  Imo. Bal.in  1. 
fi.col.pcn.C.commu.vtriufq  iudi.Ang.inl.ira  flipa 
latus, §.Chrifogonus,ffidc  vab.obU.  Pau.de  Caflr.in 
l.z.^.ti.  lF.fi  ccr.pct. 

Nec  fufficirad  obtinendQ  in  caufa , fi  fuit  per  eos, 
vcl  per  feripturj  probaru  de  confelTione  mutui  rece- 
pti rm  prztcrmifla  numeratione:  nam  talisconffiino 
probata  no  nocet  confirenti,  nec  inducit  condemna 
tion(,qn  agens  exea  mutui  n6  probat dtnumcrariO' 
3 nS,t quz  cU  principalis  ca-  quzcduenit petitioni  hu* 
iufmodi  agcnris,de  luperqua  clt  fundandus  principa 
liter  libellus. quo  porredloin  hmdi  cainutui,inqua 
deinde  fuir  probata  iih  confeirio.iudcx  cx  vi  talis cd 
fefiionis  probatzndiudicans  adori  ,matciudicafie 
dicctur,cum  nou  fccundu  allegata,  de  petita, dc  con- 
uenientia  naturz  caulz  iudicaucrit:  ita  in  terminis  tc 
netSpcc.in  fup.ciraro  loco,nu.67.  de  ira  declarant  fii 
pra citati  Dod.quorum  fnlam  cflfccutQs  Alex.in  d. 
Lita  flipulatus,  in 4-car,  de  Caflren.in  conf.48.  par. i. 
Ant.de  But.in  cof.  5 . A ng.in  cof  1 5 x.d;  in  1.  cct 1 1 con 
didio.§.i.fFfi  ccr.pct.  Bar.ind.l.2.§.fin.tf.eo.lmo.io 
clem.lzpe.de  vcrb.fign.  Anr.de  id£  lmo.inc.fi  lacer* 
dosjdeoffi  ord.cui  opinioni  d conuenit>9  volucrut 
Io.And.adSpc.ind.vcr.fedpone,  egt.de  Am.de  Ab. 
in  d.c.‘ fi  cautio,  vbi  quzrunt,vtrO  debeat  obtinere  il- 
le,qui  fe  fundat  foiu  in  confcfiionc,  de  illam  probat, 
dc  concludunt, 9 nomnam  confeffio  talis  extra  iudi* 
ci(!  fada  cc  cum  caufa  non  inducit  obligauonc,quia 
confefiio  non  obligat,  led  obligatioaem  probato,  i. 
I^lia.  ffidepofi.  agens  debet  proponere  caufa  m 

calcin 


Dlgllizail  by  Googie 


■ ’ ' lofephi  Mafcardi 


Aii-c  paret  oblig.ntionS,  Uiccr,  §.  ea  obligatio, 
^^"'rocu.ca etenim  vicem  adionis  rcpnefcntctigl. 

; ‘ 1 ac  eden.  & fi  ei  non  eft  talis , condemnatio ' 

niinin?^  ^.dc  tranfa^l. 

"^1”'  jn,a,  icntuuia  in  hoc  calu  proreo  lata  no  pre 
iudicet  .ixiori  mcliusfibi  agenti  ex  contri^iu,  quem 

‘P.  obatconfcfl'*o.bmitatamcn,vtibi  pcrcos. 

. <X>  etiam  no  probata  f per  tcftcs  numc 

r-T^ne  fcd  tantummodo  confeflTionc  mutui  rcccpn 
' t-nsobtincre  debear,  voluit  Bar.in  d.l.  certi  condi-  - 

4 li  nummos,  col.2.ft'.liccrr.pct.  Bal.inl.z.^.hn. 

eo  tit  Bal.St  lmo.&  ia  quisita.ff.de  vcrb.obl. 

Si  idem  6.il-i«*dicx  cautione, m lo  q.C.dcnonnu. 
occ  vbi  ait.  g>  talis  obttnct,  non  qma  ex  confeffione 
nata  fu  oblituatiO,  fed  quia  pcrcoafcfliontadiunfto  ' 


t pis  tranfeurVu  biennii  pwdumit  numeratio  fa^Sa:  na 
licet 

^^dcpraercriptionclongiipis.qux  noinducit  obliga- 


iicct  confcfl'iononfit  modusinduced*  obligationis 
i,tn  probatur  induda.ficuti  videmus  in  fiml- 


K loncjlcd  bene  probat  ea  inducta,  norat.in  1.  eu  de  in 
icm  verfo,  ff.de  vlU.  & in  aiith.  contra, qui  propriam. 
Cude  non  Itum.  pec.&  hanc  eande  opinionem  tenet 
conftantciSal.ind.l.licx  cautione, in  vlt.col.  Bal.in 
1. 1 .in  prin-C.  de  rei  vxo.aCl.5c  in  l.pcciinia:.C.dcf.>lu 
tio.&ind.l.Publia,§.h.ff.dcpofiti,Rom.inl.pra\lia, 
in  vlr.col.ft'.deacq.poir^  adducunt  rationem.  , 
Nam  per  confdlionc  in  confequentiam  probatur 
cmmeiatio,  d.^.  Ch cilbgonus,  & ibi  Bar.5c  in  d.l.pc- 
caniiXwSc  ibi  Bal.  5c  licet  libellus  per  agente  fuerit  for 
m atus  tm  liip  nnmcrationc,  nihilominus  debet  intcl 
ligidenumciationcfadatquae  rdultatcx  t.ali  ^bata 
confcinonc.lm  Bal.in  d.l.  i .C.derci  vxor.acliu.  ,:uin 
im  propriant  et  verba  libelli.  5c  verba  ambigua  in  eo 
contenta  debent  intcrpietari  lin  intentione  libcllan 
tis,ita  Bar.in  l.fi  olei,  C.locaii.l.  fi  quis  intentione, ff. 
de  iudi.  & pro  hoc  facit  tc^.  in  i). fi  debitu,  j.q.p.  vbi 
habetur,  cp  fi  aflerui  foluticme  fadam,  fuftkit,pbare, 
confclfionc  de  folutionc,  qu6  tcx.  ad  hoc  allegat  Fe- 
deric.de  Seiiis.ineoni.s  }.&illum  ampliat  Sali,  in  d, 
l.licxeautioncJtbi  aitillum  et  procedere,  (iinlibel* 
lo  didum  cifcnnumerauijquia  verba, quaeiunt  in  c6- 
icifione  habuiile,  5c  rccepiffc , probant  praliimptiuc 
rmmcrationc  et  intra  biennium  ,5c  (umcit  libellum 
pafumpmie  concludere, legc,omncs,§.Liicius,ft.dc 
his.qua  in  fraudem  ^rcditoruin.Sc  hanc  opinionc.n 
fecutus  eft  etiam  fclin.in  d.c.fi  cautio, uu.3  5 . vcrl.5c 
cnm  iftis  rranfeo. 

Sed  vt  hac  iecunda  opinio  veriorem  locu  fibi  fbr- 
tiat,  ac  infallibilitcr  totraria  fupra  rciccta  pr*  cedat, 
debet  agens  vitra  confcllioncm  proba  til  a Item  per 
duos  tcftcsflolutionemquocjj  perannu  tih  probare 
n.amtalicafli  ‘cois  cftDodorum  Ihla, gihutufmo* 
di  tcftcsplen^  probant, de  qua  tcftatur  lafm  1.  admo 
nendi, coi. 98.  ff.de  iurciu.  vbi  Bar.  eam  icquSscol.9> 
in  fi. idem  voluit  Paii.  Caftr.in  c6f.;88.col.i.Ifi.vol. 
1 .Dcciii.Ncapol.duodcuma , in  antiquis,  5c  dccifio 
te  * 57."“°-^®ccialup.in d.l. admonendi,  nu.i  57.  Cur. 
fcn.ib^.im.i  I9.5c  Sali.qui  dicitita  * communiter tc- 
nere  Doaan  6.col.in  fi.ft.de  iurciu. 

^ n ° ^ anth.rogati.  Cdc  tefl, 

ab  intcftarV  n C.cum diIcCt. dclucccino. 

^^feff.&l.tcftmm.C.dc^ 

iiuta}?vnu?fcrt?s  **  H; 

7 dcconftirionc,  t n5  ^ 

nofulficiunt.ita  Bal  in  H tanquatn  lingulares 
S illa  fingularcs  ‘ 

«it  dcaiiditu.ahusdcvH.fxl 

feniato  & ad  hoc  fac?n,i  fcnlu,5c 

C.qui  fit  lonea  cofi.  L ^ 

Pi^fclta.d°;  3d.^§.  fi.  fi 

u Muuo.nam.«,.in  fi.fcinc.cura  ciu- 
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fam.de  probatio.  & in  c.Iicct ei' quadam- vcrErlt.^ 
fcicndum.de  tcftibusFranc.  Curt.in  trafta.  de  tcftib. 
conclufi40.notaturin  I.r.C.fi  plur.vnafent.  fbe.coa* 
demna.vbi  prccipu^  Bal.in  c.bon3C,dceleft.idCBaJ. 
in  l.dequib.in  antep.  car.ff.de  legi.  & quod  tcftes  de-- 
ponctcsvnusdc  vifu,alter  de  auditu  fint  fingulartt 
percipitur,  & apparet  ex  latiffime  traditis  per  jloan. 
Cior.in  traift.  de  icfti.  nam.  ? 1 8.  cum  leq.in  terminis 
noftris  mutui  voluit  Anr.in  d.ca.licct  ex  quadam.^ 

'tcftib:  Paul.de  Lcaz.  indifpma.incip.  contra  infhi- 
iTJcntum  debiti  in  6.col.Imo.indida  clcmemi.&pc. 
coi.  1 7.dc  verb.  fign.  Anto.in  d.ca  p.fi  cautio.in  fin.dt 
rcpetitio.cap.fin.col.pcnul.vbi  inulta  accumulat, fa- 
cit rex. in  cap.  cum  diledus.  de  facccffio.ab  intefiad  • 
hoc  eti.im  facit  quod  notabiliter  inquit  Bald.in  l.cfi 
antiquitas  ante  finem.  C.detcfta.  vbi  pet  illum  texi, 
notat,  fi  vna  pars  teftamenri  probatur  per  fcprena 
tcftes,  qui  dicut  feplus  nefeire , 5c  .alia  parsprobatut 
etiam  per  feptem  alios  tcftes, non  eft  probatum  tcftt 
nicnrum,quia  illi,qui  minusdeponur  nefeiunt  totu, 
cui  fenrcnria:  conucnir , q>di xit  Domini . poft  loan. 
And.in  c.i.dcarbii.in  <ivbi  voluit, qubd  fi  volo  pto- 
b.ircmc  poflcdilfe  per  decem  annos  tiib.  tcftibus,  5c 
vnus  dicit  de  dece  {alter  de  vjginti , alter detrigint^ 
non  probant  dt  decem  •& clt  deciiio  Archid.in  caii- 
hilominus.jx].9.qupdtn  ifitdhgc.  vnbipcrcum,  5c 
materiam  teftium  fingularium  Ibpplepertcinfhiin 
conclufio.tcllcsnngulares,5c  latiftimc  apud  Crot.  ia 
loco  citato,  5c  apudGabt.in  dtu.de  tciU.conclu.i.5c 
Fcl.in  d.c. licet  ex  quadam.nu.a. 

Huiulmodithteftesmtcr  fe  fuffragantur , 6c  vnus 

? alteri  adminiculat,  quia  t licet  fint  fingularcs,  tamS 
qa  no  eft  lingularitas  obftatiua,  fcd  adminicula  tiua# 
& coadiuuanstcftiinoniuaitCfius,5c  veniensad  cun 
dem  finem  , licet  per  diucrla  media  probant  plufqui 
femiplenc  per  d.c.cft  dilcdns.de  luccef.ab  imcfta.& 
Bald.inauth.rog.nti.vcri.quaeroponc.C-detcftib.id6 
Bal.in rub.de controucr. inucfti.nuni.z'.&  ind.hficx 
cautione, 5c  in  c.fi.col.2.vaf.cx  cuius didi.v  de  cofuc; 
Feli.in  d.c.li  cautio, nu.8 ^ . in  fi.de  fid-inftru.Bai.in  1. 
i.S.fi.in  fi.ff.fi  ccr.pct.&  in  c.licct  caufam  coi. 5.  ver. 
& no.gi  fingularitas,dc  proba.Cor.conf.58.  col.pcn. 
,iri  fi.vol  s-Soc.in  c.fi.dc  iurciur.  Caccialup.  in  repet, 
.a.admoncndi.nu.  1 sp.vcr.rcrtius  cafus  eft  Bal.  in  l.Pu 
blia.tf.depofi.Corn.conf.i^.in  fin.vol.i.&  coiif  100.  * 
C0I.2.V0I.2. 6c  conf.J « 3. col.fi.  V0I.4.  laf.in  l.admo- 
netidi-in  2.1cd.col.24.  Alcx-conlizo.  coi.  1. in  fi.vol. 
4.Cr.'Ui.conf73.col.S. 

Abb.vcro  in  c.cum  dilcftuS.de  fucccfsio.ab  inteft. 
nu.6.  (ibi  ip(i  contrariusin  e.  cum  caufam.  num.i.dc 

10  proba,  tenet,  quod  tcftis  f vnus  probans  nanicr.itio- 
nem  mutui  vnacumalio  dccofcllionciungaturad 
faciendum  plenam  probaffonem. 

1 1 Contra  Abba-t  Se  pro  prima  opinione,  qua  “ com 

* «nuacm  dicit  Dee,  jnd.cap.cum  caufam.  coi.  fi.facit 

ibidem, nu.ni.io.&  Arcr.col.pen.in  fin.Bal.in  conii. 
iiS.in  rt.vol.i.Alex.conf  i27.col.fin.vol.7.Socinl. 
Galliis.jf. ille  calas.col.fi.ff.de  lib.dc  pofthu.Salv.d.l. 
rcftium.C.dctcftib  in  fi. Lofred.  in conf.27. coi.3  & 
cor.l.S.cpi.i.Soc.mconf  89.  col.8.vol.i.  Rninconf. 
72.C0I.2.V0I.4.  qui  omnes  concludunt,  vnus  tcftis 
denumeratione,  & altcrde  confclfionc  non  coniun 
guntiir  ad  plene  probandu  muuium,licctfcmipluie 
lic,vcl  ctplulquam  kmiplcne,&adlupplcmcntum 
pcrfcfta:  probationis  defertur iufm , licet  interteftes 
fingularcs  deferri  non  folcatrfcd  quia,vt  diftu  cft,lia 
gularitas,qua:  iocftin  hoccalii  dicitur fingularitas 
adminiculatiua,idcoiufm  habctlocum,fccus  G eflet 
lingularitas  obftatiua,  iw  aitFel.  in  d.c.li  cautio.nu. 
85.111  fi.&  Bal.in  c.i.dcc6ttoucr.inuefti.  circa  prine. 
&idcin  Bal.ind.auth.rogati.C.dc  tcftib.  Dcc.in  c.li- 
cct caulam.col.6.dcprob.Ial.in  cof  1 3 x.col.fi.vol.i. 
dciiircpct,  diftaelcg1sadmoncdi.col.94.  ff.dciurciu. 

Barb. 
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Baib.mconf.7.nu.7.vol.2.CcepoUnc6rj.  ciuil.col. 
Calcan.conri9>coi.4.Dcc.conr.650col.i.Fjnr.c6f. 
75nu.i5Vol.iSocin.iun.coQf.99.col.i.dc  conf.ivH. 
coi.  2 6c  mcoQf.90  nu.10.vol.  2.  vbt  hanc  communi 
opinionem  dictc. 

12  Mutuum  probatur  etiam  pcrconie^uras,tputa> 
quia  per  aliquos  teftes  probarur>qudd  quis  petierat  a 
me  decem  munio>!ta  Bar.in  l.admoncndi.  colum.8» 
Verf  quzroquid  fi  leftis.  fF.  dciureiur.  Alex.  conf.  69. 
vcrfcomprobanfurprxdi^a.vol.2.Anr.dc  Biir.in  c. 
fin.de  iurciu.tdcm  Alex.in  l.H  ira  fHpqh(us.$.Chr>'* 
Ibgonusna.  1 i.fi.  de  vob.obL  vcl  quando  tcltis  dicic 
fe  vidilTc  numerari  pecuniasa  Titio  Mxuio » I:  non 
dicar  .qua  di  cS : nam  tune  pra-rumuur  c3  mutui , ua 
Gu1d.Pap.tnd.prxrumpr.nu.104.  qm  ad  hoc  allegat 
Bar.idcm  volentem  in  I.cam  quid,  tf.li  cerr. pet. 

1)  Mmoliinira  iftudprocedcrcttantuminOquoad 
qualemquali pra:luinpcioni,fccusaQt,qiioad  proba 
tioni»quia  tcficsdeponenibsde  tradatu  n6  prek^ant, 
cu  multa  tradcnt>qu«  non  perficiant, Ita  attgl.  ini. 
cicganicr.in  prm.in  verbo.puio.ft.de  condi.indcbiq 
pro  notabili  ad  hoc  refert  Bal.in  c«fin.col.nn.dciuro 
calum.iQl.multum  mrercft.col.i.Cfi  qui$.ilrcri  vcl 
libi.Dcc.inc.ftn.ad  hndcproba.&inconf  u.col.t. 
lafin  d.l.cleganrcr.col.  i.m  2.notab.  & coi  Hn.fuper 
gl.in  verbo, puto-in  conf.  l.col.6  conf.  iz.c^.  fi.c6i. 
X4.vol.7.poil  medium. vo1.;.Cmu  IU  rrad.<rcanriq. 
temp  in  1 .par. veri. vidimus,  & abundi  nu.  1 j.  '* 

14  Secundo  limita,  qh  (iipcr  nmtud  f non  voc.iti  fuc 
runticftc5,ncquc)meruciiiifcnpiura.aut  li  inter  ftic* 
rontte^es,nlo^u^^unr^Sc^cript|lrac^tdcpcrdlta,ncc 
aliunde  p6r  muiuft  probari, na  tunc  bcneeft  locus  co 
icdur:s.qaIiasndc(fct.arg.).non  barbaris. fF. 
de  rc miltr.de notai  Cyn.in  l.ficicdiior.tn  fi.Cdcni* 
gnqr.ad.  Bar.in  J.fi  qfi.  C.vndc  vi.  Spec  m rir.dcnjr. 
vctfpcn  Bal.in  l.quiainq;  coi. pcn.C.dclcr  ‘u;T.Fed. 
dcSen.in  conf  1 19.  & lati  Alc  c6l.(<9.  in  prin.voi.2. 
quoSt  in  cafu  ^uisconicdure  ipiicdei  tcicm  ad  pro 
bnndum  mutuum  »porcrisin  vcic.iutcla  dc  proiiilio* 
rc»  q libi  tradit  Marfin  rub.  Cdc  prob  num.3  K.vbi 
ponit  cafum,in  quoquid.im,qui  ncq.  tcftcs,ncq;  feri 
pmr?ls,ncq;quid  aliud  probationis  habebat,dc  debi- 
tor ncg.ib.it  crcdirum,  dc  tamenex  iptiusconfilio  tc 
pixteniam  cailide  quidem  obeinuir. 

25  Vtrumaui  mntuumprobcturt  pcrrcftes.qiionim 
vnus  probat  iuinmam  dcccin  aureorum,  dc  fic  mato 
rem;  oiter  vero  quinq  de  (ic  minori raltem  in  mino- 
ri ruinmapcrrcguliiquahabcr,  gpin  maiori  liimma 
jncft  tnmonl.i.S.iI  v.ipulanti.fF.ifcverb  ob.I.tuquar 
tam.ft-dc  leg.i.c.i.dc  aib.m6.de  pcty.ind.c.  Hcct  cx 
□.id3.vcr.de  iftud  pcndcr.de  tcfti.  dicit  q»  non , quia 
iucrfitaslummaru  inducit  pranumptionem  diucrfi 
taris  acFus,  1. 1 .ft.  dc  pioba  l.  cum  centum. fecundum 
Bar.ff.dcadim.lcg.&  ita  (t  tenet  Arch.in  c.nihilomi 
iui5.;.q.9-dc  Pau.de  Lcaza.infupra  citata  difputatio- 
nc.de  Archi.in  d.c.i  .de  ibi  Dnidc  lmo.de  Rouun  d. 
5i.fi  ftipul.inti.  Bal.de  Ang.  in  l.cx  fadlo.  S.  iid  quarro. 
fif.de  vulg.de  pup.lino.ini. inter  pares. if.  de  rcg.iiir. 

16  Cqntrariuni  f voluit  Coin.  in  cOf  1 S i . nii.6o.vol. 
a.Dccin  conf  too.nu.4.  Ale.  ind.l.i.  $.fi  ftipiilami. 

* num.40.vbi  dicit  *cdcni  opinionem,  ff.de  verb  obi. 
Rui. in  1.  i./.fcd  fi  mihi.nu.  14.  de  fcq.ff.co.tftu.Gabr. 
in  rir.de  tefti.cpnd.x.  de  3 .in  ti. 

17  Concordarc  tih  poteris  cx  limitatione, 3 adducit 
fcl.in  d.loco  enato  ad  prim.3  opinionem , videlicet, 
^ illa  proccdl^n  non  conftat,^  teftcsdccadc  nu- 
meiarionc  deponerent, fccus  aut  fi  conflaret,  qa  tue 
procedit  hxciccunda  opinio, dc  probat  minor  fum- 
tna,pcrtex.iQlSdprontus  Proculo,  ft'dcicg.2.  dede- 
clxrat  Bar.in  Uinpcrator.col.pcn.  ff.de  ftat.hom. 

2 8 Si  vero  tertis  probans  t mutuuintctTiiiu,  dc  Setn- 
pronifi  intOTc^iur  dc  caula  feiemi* , dc  rc^n^it, 
quia  vidit iortrminonprobat)ita Bort.md4.i.nu.i6. 


i9vcrrficnimtcrtis.ff.  fi  ccr.pct.  de  rnrto  cft,fvt  inquit 
idemBart.  quia  pcrluiiulmodididum  nonmfercur 
probatio  flui,  ^ continetur  in  tnrtfo  mutui,  fol be- 
ne probat  inftrm,  ^ inrtru mentum  deinde  probat  fii 
dluin,  dc  ideo  nifi  iurtrm  ortendarur , vcl  oitcndarur 
tm.quod  perinde  habcamr,ac  fi  inrtruincnruin  ortd- 
dcrctur,vr  puta, quia  probatur  inflrin  deperditum,  dc 
CIUS  tenor  probatur  per  viios  bonos, idoneos, dc  pen* 
tos,talis  depofitiotcnisnd  probat, auth. (i  quis  in  ali* 
quodocumcmo.CaifecdcQ.c.cu  olim.cxtradc  prini 
lcg.il  i.facitq»no.inl.ficut.  dclnl.fi. Cdcfid.inrtru. 
harc  dt  probar  teftis,qui  interrogatus  vt  rfideat , quid 
ntmutuuuijdidtfenefcircivel  faltem  non  rndet  ver 
ba,  per  qux  illum  mutui  naturam  intclligere  digno* 
fcatutiica  idem  Bar.in  d l.i.ver.fcd  dices.de  argu.rex. 
in  l.fHpulatioirta.if.z.qitoqffdcvcrb.obli.  Rom.in 
d.l.i . vbi  etiam  communiter  fcnbcDtes.  Alcx.confi. 

I i7.vol.4  & conf  150. vol.S-Soc  ind.l.i.nu.s. dc6.de 
ibidem  liipanu.^8. 

20  Amplia  irttid diClu.f vr per cundd RipI ibidd»mi. 
ji.de  limita, vt  pcrcundc.nu.32.dcpcr  Purp.ibid.nu. 
7i,qiioscu  non  h.ibcrcni,  perlegere  mimme  potui. 

21  Sed  pAippofitOilqi  fi;  ^'batu  mumu, quoad  lubrtS 
ii3,quati{asvcro  ignoret,  iiccprob.iri  polTir.qd  agen 
du.Cor.mc6f.ji8.infi.II.4.dicitftanducflc  lurocrc 
ditons  fupqu^iitatciq’  nihilominus  itirm  index  po- 
terit arbitrari  4>u  t f ibi  aquG  v idebi  r.  pro  quo  faci r.q» 
voluitCt  Bar.in  d.l.aumoncdi.col.S.vcr.  qroqi  fi  te 
rtis  deficiet  in  difto.  vbi  tenet , <y<  qn  cx  refiibus,  vel 
aciis  conflat  de  veritate  debiti,  licet  non  4>bcr  certa 
quantitas  ,tnflipcrqujtiratcdctrtan  mro  creditoris 
c6currcnttb.aliquib.alijscomCwturi$,  ve  putaqa  per 
alios  teftes Fuit  probatu . q»  Titius  pctijtd  mcdrconi 
muruoidc  fiuiilia  Raync.  vero  in l.i.  ft'  dem  Hr.iurJ. 
dicirindirtmCFe rtaiiduefle  iuro creditoris fupquan 
titate»ctfinulia:.ilia;adfintconicdiurx',quclcquituc 
dc  commendat  Coepol  incauc.a  10  Dec-in!. certi  c5 
didlio.$.qm.col./.  tuca  medium  ft.fi  cerr.  pct.inlin 
a^ionib.col.4.circa  fi.ft  dc  in  lit.iuran.  in  i.  fi.coi.  fi. 
Cdc  cdcn.in  e.  1 .col.2  dc  prob.de  in  conf . i46.eol.6. 
Crau.inrrac.de  aunq.fcmp.vcrf.vidimn5.de  abunde. 
nu.14.de  arg.ccxin  l.hax  vendi  riojf.i.  lF.de  contrah. 
cmpt.Oldtin  conf.6i.voi. 2. 

iz  Contra  Raync.ffnljmrenctPurpu.d  l. admoneo 
di.nu.  26 5 .col.4.vbi  ena  m duriorem  vocat , dc  no  te- 

23  nendam : primo,  qtiia  pana  funr , non  probare,  | vcl 
obfcurc  probare,!,  duo  funtTitii.ff.de  icfl.i.  fcd  qua- 
uis  creditor  probet  inutuum , nifi  probet  quatirarcm, 
illud  drinccitum,l.ccrtnm.ff.ficcr.pct.idc6offcrcD- 
do  minimam  debitor  uidetur  liberari,  argu  I.  legato 
gencrabter.cum  ibi  notatis.ff.de  tcg.  1 . 

Secundo ,quia  vrabfbnuin  flari iuro  a<3:ons,qui 
portet  in  immcnfiim  iurarc,  9 no  conceditur,  nifi  in 
iuro  in  litcm.q  fnTam  Purpu.ctapprobar,  de  fequitur 
idem  Crau.inlococir.ato,nii.\Snififcntetia  R.iync. 

i4hoct  modqinalligat.vidchcct,  9in  re[mini.siliius 
opinionis  fubftan^a  mmut  fuiffei  penitus  a d'-b.torc 
negata, qua  portea  ^rf^ata , de  prarfiippofirom.  .i.uio 
debitoris  a^uimrciusdc>ius,cu  cx  mcndaciodoku 
arguatur.i.fiquisaftirmaueric./.i.l.q>vcnditor.ii^.  i. 
l.ciegatcr.^idcm  Poin  ponius.ff.de  dolo.I.faUus  ^.ll 
quis,  ff.de fiir.de  in odiu  hinoi  mendaci;  conceditur  . 
jurm  fupplctJuQ  magis,qua  debitonsex  eo, 9 in  vno 
mendax  in  omnibus  pra:fumtturmcnd.ix  ctiautta 
iurm  ipfius  crcdiioris,  nifi  iplc  debitor  proberde  con 
trario.I.cu  de  indcbito.pofiprin.ff.de  probatio.  Cart. 
jnconf.i  ji.col.2,infi.lib.<.dc  in  conf  30z.l1b-2.de  in 
conf.87.col.i.lib.codcm.facit  rex.  in  auth.  corra  qui 
propriam. C.dc  non  num.pccu.alias  i pfc  Crau.rencr^ 
qu(Mopus(ircon|eduris,  fi  prxfupponimusfublbn 
tiam  mutui, dc  fblum  fuper  quauricacc  dubium  ert  vl 
tra  iuramenruft»4<cditons,proucetiam  voluit  idem 
Furpu.de  Bar.vbifiipra. 


VUimi> 


I 


ky  Vitimb  probata  t & fubflantia&  quantitate  mu- 
tui , ■&  Hc  toto  mutuo»  nihilominus  non  obtinebit 
agens , nili  poH  biennium  continuu  i dic  cofe^jonis 
dapfum  intentet  ad^ionem  ,quocafu  cclTabiccxcc- 
ptio  non  numera tx  pccuniz»  qua^'infra  biennium  op 
^ poni  porad  excludendo  agentis  intentione  > vt  aper* 
tilTime  loquitrex.&  ibi  relati>inudnot.Do^o.inl.in 
contradiib.de  1.0.  Cale  no  nu.pec.de  Inftit.  de  lit.ob- 

»6  lig.toro  tit.qujE  exceptio  f qualiter, qh,quo>&  A gbus 
polfit  opponi, vide  p^tc»  eu  illius  tra&atio  minime 
ad  probationis  materiam  pcrtincat,apud  Lcgiftas  in 
d.Lin  conrradlib.&  I.0.&  toto  tit.de  lir.oblig.Jnftitu* 
apud  vero  Canoniftas.in  c.fi  cautio,  vbi  przcipucFc 
lio.dc  0d4nlb.&  in  cdi.de  (bluda 

N '■ 

(;0JiC  LVS  ! O MLUXXVl. 
ARGVMENTVM. 

Quando  fufficiat  narranti  plures  modos  va^ 
cationis  beneBcij  vnum  probare  tacum- 
modo : & an  valeat  impetratio , quando 
vnus  tantum  vacandi  modus  fuerit  ex. 
prelfus,nec  fit  appofita  claufula^fiue  pr^- 
mifib/iuequouis  alio  modo  vacans. 

' SVMMARIVM, 

1 Bemficiam  pluribus  modis  vacart  ruttrans  fuficit  vmtm 

tantummodo  modum  probare. 

2 Bmefiuum  pluribus  modis  vacare  narrant, iy  vnum  tan 

tum  exprimens, qmm  non probauUpoterH  alio  non  ex- 
pri jfo  probare^fuerit  fti/uppUeatione  appojha  clat^u- 
la,cr  quouis  alio  modo  vacant. 

'i  Beneficium  pluribus  modis  vacans, iy  vnum folum  expri 
mens, non  poteft  alio  non  exprejfb probare, fi  non  Jit  ap- 
pojita  in  fuppUeatione  claujula,&  qtsouit  alio  modo  va 
cans.  Et  cur,nu.4. 

5 Beneficij  vti  vacantis  per  alterius  promotiohS  eoUatio  non 

valet, fi  rependatur  vaeareper  mortem. 

6 Benefici)  vti  vacantis  per  contraUttm  matrimor^  coBatio 

d Papa faSia  non  vsletfi  deinde  vacet  per  ajjsgnationt 
incuria. 

•]  ^tntficij  coBatio  falia  ob  modu  vacandi  d fiepplieante  ex 
prtjjum  valet  Jieqflet  communem  opinionem  ejfc  iBui 
beneficium  modo  ab  eodem  Jupplicante  exprtjfo  vacare, 
licet pofiea  reperiafur vacare abo  modo,  nonautemex- 
prejb. 

8 ‘ ^enepey  impetratio  valet  ob  modum  vacandi  in  Juppliea 
tioneexprejfum,  etiam  Jipofiedidiamodovacarerepe- 
riatur, quando  impetrant  /o/ir  tjet,cui  Papa  etiam  alio 

* ntodo  vacant  beneficium  faeiti  coneejjijitt. 

p ^ent fici)  V ac  atiomsvftius  modi  etiam falfitexprejfo  referi 
ptum  non  vitiit,quando  beneficium  adeo  iamdiu  vaca 
ret,qubd de  eius  vero  vacaUottis  modo  certa  notitia  mi 
nime  haberetur. 

\ i o Benefi cq  vacatis  acceptatio  ingratis,  fy"  expeUatiuit  per 
modum  exprejfttm^d  vitiatur  JisBe  modus  vacationis 
exprejfut  fuerstAeinde  repertus  non  verus. 

1 1 Narrant  aliauem  certum  modum  vacandi  benefic^  cum 
claujula  ,feu  qttouis  alio  modo , ire.  txprefio  illo  modo 
vaeattonis  non  probato  ad  altum  modttm  probandum 
admittit  virMe  illius  claufttU,  qi  abut  iUe  modus  va- 
cat  'ionit,quemprobare  intendit,veniret  ex  eadem  perjb- 
na, de  qua  in  primo  modo fuit fa£ia,mentio,  alidtjicus. 

\ 2 Vacare  verbum,  omnem  benefic^  vacationis  modum  com 
prebendtrtfiS'  btuefieg  imptiratiotttmfub  iUo  obuntttm 
' teneru  , ’ ^ 


• I 

lofephi  Mafcardi 


I ^ Beneficia  Papa  conjirh,veltonjerrimasadas  nuBo  04M- 
iionis  modo  exprejfo  oem  vacationis  modii  cSprebendU 

X4  Impetrans  refcriptmm  gratia  eu  claujula  fi  neutri  debet 
omnino  injupplication*  facere  mentionem  de  quatitote 
benefic§,de  vacatione, de  modo  vaeddi,  de  refiruationt, 
iy  d*  omnibus  iUit,qtta pojjunt  mottert  Papam  ad  cob-, 
cedendum, vel  denegandum.  Et  cur. 

15  Beneficium  impetrant  quid  narrare  debeat  ad  boe,  negtu 
tia,iy  refer ipta  ad  beneficia  vitientur,  vide  sremijftue, 

t pluresmdfvacadonis,  vcl  al^ 

■ dllLl  qd  beneOciu plnrib.modis  vaca 
rc/fulficit  vnu  modu  probare,  Rot.  dcc.  14.  in  noub^ 
tit.de refcrip.c.iSdudG.de-prebe.c.  fignificauir.de  ap, 
.gtauc.de  cxccl^r?Ia.c.licct  de  proba.  c.a.dcrc- 
tcrip.Bclla.dcc.734.facit  Rot.dec.7.  de  refc.in  nouif. 
& no.in  c.cx  parte,  conuentuen.  c.  inter  cxtcras^c  c.; 
olimxlc  rcfcr.gl.in  c.cx  parte.il  i.  de  refer,  facit  Rot. 
dcc.  j.eo.tit.dc  refcrip.in  Aitiq.dr  dec  ^o.co.rit. 

2 Amplia  i(hid&,pccdcrc,tqh  narrans  exprcflliree 
vnu  rni  modu  vacandi,  qu£  deinde  non  probauit  vcl 
^barc  n6  potuit,  ^am  d in  fuppUeatione  fuit  appoli 
ta  claufula,&  quoub  alio  modo  vacans;' poterit  ,pba 
cealiu  modu  noexpielTum , & obtinebit  bcneliciu, 
Fcl.in  c.in  n0ftra.nu.3S.vcrf  fallit  quarto.de  rcfaip. 
Rot.deC|i7.deprxben.inandq.dec.s2.,dc  concdfio. 
praeben.in  antiquis.Rebuf.  in  praxi  bened.  dr.  forma 
fignafurx  (implicis  prouifionis.nu.z.in  verf  Cuepras 
iniflbCorafrrac.dcfacer.par.i.c.7.nu.2.gloirat.Sac- 
ncn.&  Mand.inrcg.de  infirmis.  CalTa.dec.5.inprin.' 
de  pbS.ScI.de  benef.q.  12.  par.  3 .in  5-iimit.Staphil.  fu 
per  lignatu,  fol.  167.  vcr.quo  vero  ad  alias  claufulas. 
Soc.conf  32.CX  his,qux  fuperius.col.4.  antcnum.22. 
vol. I .Parif  conf  I2S.  ponit  licite  nu.29.  & feq.vol. i. 

3 Sicute  cdtra,fi  cxplfit  f vnu  tm  modu  vacadi,  nec 
appofuit  ifta  claufula.  videlicet,  duc  pmilTo,fiuc  alio 
quouis  m5  dcc.nb  veniret  aliusy  St  d in  altero  fbrtioc 
efIctro,6c  impetratio  ndyalcrcr,  perc.  fufccptum  de 
refcr.in  6.vbi  Fran.in  a.niotab.  ib^th  cxpflb  vno  mo- 
do,&c.Fcl.Id.c.  in  nra  car.^7.ver.  fitd  impetratione 
benedeii,  Acnc.de  Fal.tn  trac.  rcfcruat.q.  i .nu.4.vcr. 
fcd  qd  d diceret, fol.;.  Mandof  in  d.r^.deindrm.q. 

4 i7.nu.3.&ratiocft,  quia  f vno  mo  pure,  & difpodri* 
ue  afterto  oes  alii  modi  cenfent  negati,c.  none.de  p- 
fump.  vcl^qa  tdc  Pontifex,  vclalmscollarorp  modu 
taxaiioty^  coferre  badeiu  df,iuxta  prxnarratu.vaca 
tionis  niodu,ita  inquiuntDec.&  Fd.  in  c.  fuper  lite* 
ris.primus  nu.6.fccundnsnu.^.ind.  & ibidem  clarius 
Abb.n.7.dc  refc.hinc  decidit  Rot.  dec.$  s.dcrdfcr.in 

^ antiquis, fi  conferatur  benedcium,  f vt  vacans  per 
alterius  proinotionon,  dereperiat  vacare  per  mortS 
n5  valet  collario,put  in  dmili  decidit  cadS  Rot.dcc. 
22.de  prxbcn.in  nou.du  condudit>9  ^ coferat 

benedeiu  vti  vacansper  c5traflu  matrimonii , quod 

6 deinde  vacaret  f per  alTi^ationS  in  curia , non  vale- 
bit collatio  ^ idem  fenlit  Rcbuf.  pnxi.  bcncE  in  3. 

* par.dgna  inver.aliaclaufula.n.;.dcitaabolb.'c6iter 
afdnnari  teftant  Fcly.in  d.c.in  noftra.nu.37.de  refer. 
& Io.de  Sci. in  trac.dcbcnef.par.3.q.i2.nu.3  2. 

7 Hoc  thdi^iT  limita  f non  cfle  veru , qn  conftarct 
cbem  opin.&cxiftimationSelTciUud  benedeiu  mo^ 
a fupplicantc,&  narrate  exprelTo  vacare,na  licet  poft 
ea  reperiref  vacare  alio  m6,  no  aGtcxprclTo : nihilo- 
minus valet  impetratio,*  obtinebit  collatio:  prouc 
hoc  mo  dcclaratFcUn  d.c.innoftra.nu. 38. ver.q> au- 
tem di^um  cft,  dc  lo.  de  Sci.  d.q.  1 2.iA74.poft  Lap. 
alleg.89.nu.  5.  vbi  dehocperbdlc,dc  latS,  quSomni- 
no  vide:  nam  adducit  huius  limitationis  ratione^  dc 
multis fundamcntisillam  comprobat.  ^ 

B Secundolimitandpccdcre,tqnaliud  appareret 
de  intentione  madatis,feu  cdccdcntis  ex  aliquib.  c5- 
ieduris.vt  puta,d  impetrans  talisclTct,  cuiFapacdS 
alio  iuodo  yacans  bcacficiO  de&aU  cocdfiftcnhoc 


I 


be  prohationfb.  Conci.  MLXXXVII*  2140 


cafii  cnam  vtio  tantuiq  modo  cjcprellb , & alio  reti- 
£catocollatioA  imji^ratio  valct,ita7quitidS  Lab. 
(!.aUcs.89nQ.i  J.  vcil'  itodiccret.  fiirpcuum.  que  fc- 
guitur  Gafparxlc  Pcnil-in  tradar,  dc  relcr.in  1 i|.poft 
l^j.vciCfed  vnum  vok>,quod  penderes.  Fci.  in  d-c. 
in  noftra.nu.n.in  x.faU.dc  rdcrip.&  confcn  in  fimi- 
lidod.BaritiLdeRiooAracio.$.(juodautcin.na.  14. 
tf.de  cqnd.de  demoolb. 

^ j^tibiimitanbproccdae.tquandobencdcium 
ndcSlatndiavacarcc,  quod  dc  eius  vero  vacationis 
«nodo  certa  notitia  minimi  habcicc-nam  tunc  expf* 

i fiovnias  tnbdi  vacationis  ^liz  receptum  no  vqiar  i 
iu  feniitKcbuf.in  d.praai  benef-in  ^.part.fignata.in 
<pczf.alia cku&Ia.nu^.  quem  refert,  & ifequicur  Me* 
|M3ch.pai.  I Jib.a^chr.  3.nu.i09. 

Qf>^rtblimitan5 procedere  in  gratijs,tdccxpc^a 
tinis,  ihquib.  acceptam  bcneficiu  vacans  per  modii 
ex prdTumm6ide6  vitiat  acceptatio, ii  ille  modus  va 
cationis  exprcfliis  fueritidcindetcpcrtm  no  verus,  na 
iniftocafucoandcrailur  potius  vacatio, qua  vacatio 

' nis  modus, ^t  inquit  Rot.dcc.7.dcconcds.pia;bcn. 
in  DCU.&  dcc.z3.itcm  in  nou.Fd.in  d-c.in  noiha.iui. 
58.vcrf.fanit  3.&  lo.de  Scl.d.q.iz.nu.76. 

Illud  aurem,  9 diximusfuprain  ampliatione  dc  , 
claulula,lcu  quouis  alio  modo,&c.  declara  tue  ,pce- 1 

ii  dere,&  verQ  cft  f feilicet  narrante  aliquem  certum 
modum  vacadi  cum  claufula,rcu  quums  alio  modo, 
&c.exprcnbillo  md  vacationis  nun  ^bato  ad  illum 
modum  ,pbandum  admiu<  virtute  ilhus  claufulc,qn 
alius  ille  modus  vacarionis,quC  probare  intendit,  ve 
Aitet  ex  cade  pcrlbna , dc  qua  lu  primo  mo  ftiit  faifta 
mcntio.na  clauluia  illa, (eu  quouisalio  luo,  rcfpicit 
oSm  modum  vacandi  p eandem  pe.'liina,i'ccusli  vel 
la  ptobaremodum  ^'uienicnceui  a diucria  pfona:  uii 
nou  obtinclct,piout  decidit  llouicc.  < .dc  rcldipr.ia 

' AOiuin  qua  recitant  opiiuoncslo.Cai.contiariu  loi* 
ticntis,&  Aegiq.diftingucncisquib.rcicdistitmatur 
Rotxlcc.cai  etiubfcriplit  Caflailo.dcv'.  ^.dept^ben. 
in  prin.lo.de  Sel.q,iz.3.par.limit.5.vbi  plcncStaph 


decif.24.de  refcript.in  nou.qo2  <cquuti  Hinc  Fel  dn  d. 
can  noftra,iiu.37.  in fi.dc  lo.  de  Scl.in  d.q.i i.nu.7z. 

15  Quod  a u t i mperrans  bn  licium  t narrare  debeat  ad 
cffcilum,ne  gratia, & referipta  ad  beneticia  vidCtur, 
latiflfimc  enarrat  Mcnoch.poft  Fcl.in  d.in  nfa,  & Io. 
debcl.I  liio  trac.de  bnf  par.^.q.i  z.in  traC.de  grb.iud. 
1.2  xcnt.z.caf.29 1 .nu.  3 3 • vlq;  ad  fine,&  magi  ftra  I itet 
^cditdiuidcndooes  huiuimodi  qualitates,  fub  tri- 
plici capite  , quoru  primum  cftrcfpc^u  pcrfoiix  im- 
petrantis, fecundum  ratione  qualitarisi^cHcii  ,qd 
impetratur  3.raiioneiuris,  quod  in  benedao  impe- 
trando alteri  competit,  quem  omnino  vide  per  te. 

QorLCLVSlO  MLXXXVlt, 

ARGVMENTVM. 

£x  quibus  probetur  natiuitas  • 

S  V M M A R l V M. 

I Parmtes,  ijrconutn^ii  prafumutttur /cire  «tttem filio- 
rum,  iy  cwiiunSiorum . 

l Natmitaumy(t/  ittatm filitrum probari ptr parenirnm, 
/y  comun£iorttm  ufiimonium . 

l T fiimonmmpartntum  ad  tutiuit*tnn\filiorum  proba- 
dam  rttipi  ad  infiirma^onttn  tantum,  non  ad  JimipU  ■ 
nampr^ationtm . 

4 Ttfitmomton p.vnntum  in  caufit fikorumpUne probare, 
quando  ex  thomm  depofi(iont  n$bU  commodi  ad  filik 
deueniret.  Et  cur.  nu.j. 

6 Natiuitati' alicuius  probari  ptr  proftjfionem  natalium . 

7 N atiuitattm  alicuius  probari  per  librum  curati  baben- 

ttm  debita  requifita . 

* F V n 1 1 0 P®*^*^*®*»  t & coniunai  prgfumunt 
vjUVJ  Icircctate  filiorum, & coniunftoru 
Bal.in  l^ie  uucla.tf.de  in  inrcg.rc(tminormu.  i .l.etii 
iBns.ff.dc^.l.parete$.vbi  gl.Cdc  tefta.&  ideo  ad  ii- 


ru^rngfiat.fol.iP7.vcr.quoverbadalusclauliilas.  % liprobandatadmicrantur.d.Lct  matris.&l.parctes. 
So&conf.  3 i.col.4.ante  nu . 1 2.V0I.  i.  Pahlan  coi.  128.  vbi  Ood.&  peipui  Cy.&  Sal. «Se  Io.Fab.  & «as  ind- 


vol.  I .nu.?9.&  fcq  glo.&  Sarnen.  in  rcg.  dc  infirmis . 
^fan.in d c.fulceptum  nu.9. & ver. adueni, quia dc> 
tcrmipar  fing.&  vcrf2.limita  facitR0t.decif.6t2.fi 
fapa  inantiq.loan.de  Sel.vbi  fiipta.vet.ied  iftudell 
dubium  arduum,vuum  ifia  verba,  dee. 

Si  tnimpetransbcncficiO  narraucritf  vacare fim- 
plicitet  n6  fc  adfiringcni,ncq  ex primcnsaliquS  ccr- 
rom  modO,autplbnam,aurlocuinvacati«nis,fcdgc 
neralitcrloquujfub  vcr.vacarc,fi  obtinebir  fcito  ta- 
lem impetra  tionem  omni  penitus  dubio, ac  errore  ea 
rcrc.‘q£m  etenim  ranc  vacationis,  & modum  cbprc- 
fccndit,dc  continet;  itxeolligit  cxtcx.inc.cx  partcil 
i.dcoCdcIcg.  vbi  in  gratia  ad  vacatura  fub  hoc  ver. 
Venit  vacatio,  per  aflignatioiig  poftea  fadSgl.  in  e. 
cupientes, in  allcg.prin.in  ver.  vacaiionib.de  dee-  in 
Aglo.in  c.fi  pp.vcr^vacabfir.dc  rcfayi.co.iib.Lap.al 
^ll<®*6.n.5.dciacqqn  PapacSfcit.tvc!  confiuri  man- 
dat nullo  vacationis  mo  cxprcllb , o£m  vacationis 
mode  c6prdicndit,Mand.ind.tcg.dcinfirmis.q.i7- 
rio.z.vbiad  hoc  allegat  FeUn  d.in  nfaxurc.37.de  re 
faip.Franc.ind.c.(iifpcflu.in  z.  not.  nu-j.  id£  voluit 
gl.in  dem.  I. in  va.quSuis,  de  prgbcn.  Io.  And.in  d.c 
Imccptum.Rcbuf.in  d.  praxi  bcncf.hr.i.  pars  (ignar, 
in  verf  alia  daufula.n.i.  & pulchrbtit.rcqfir.  an  coi. 
b0n.n4S.de  fcq.vbi  rccfifct  varios  vacationis  modos 

Ft  ad  hanc  mataii  fcito,  q?  impctransrclcriptum 
.S4gratiaetcum  daufula,!]  neutri,  debet  olnb  infuppli- 
catione  facere  mcntionC  dc  qualitate  bcncficiiide  va 
<ationc,dc  mo  vacddi,dc  rcfcruatione,dc  dc  oib.il  lis, 
'^poOunt  moucrcpapam  ad  c5ccdcndum,vd  dene- 
^ndum,&  cfl  ratio.quianoua  gratia  df,  dc  npua 
uiuo,iiouufij,tituiuscxillarcquiriturita  inquitRot. 


pit  ab  hora  natiuitatis,Bald.cdl  3 po-vol. ideo  dc  ad 
natiuiratem  probandi  faoilca<lminuntur,arg.tex.in 
C.videtur,qui  mat.accufa.pof  dc  ibi  Anr.de  ^t.in  3. 
dc  5. nota.de  Hofiicn.in  fin.  veci'.patcr,  dc  mata.facit 
gloand.1. parentcs.de  d.Jxtiam  matris. 

Glo.tamen in  d.l.  etiam  matris inrelli^ic hoc , qif 

3 di&um  cfi,,pcedctct quoad  quandam  inrormationS 
tatuummon aurem  quoad  fcmiplcaai.n  proharionS. 
nam  inquit  mata, ve!  pata,dccuiundusnon  ^banc 
St  In  hac  caula,  vt  vnus  tdfas , licet  index  ex  coui  re- 
fpqfis  qusrat  veritatcm,fed quandam  minore  pfuin- 
ptionc  facinnr,qu9  glo-lequif  Alb.ibi  in  prine  vbi  St 
Flor.de  idS  fenfit  Bar.in  I.z.col.i.verf.itSqrit.gl.ffde 
excupui.tut.inqutcs,qi  mata^ater,  de  coiundlus  nd 
facittamam  fidS quantam  alius  tefiis.  Fulg.  in  d.I.Sc 
matris.vcrfhabitflEad  hn.  Bar.in  l.patcntes.inz.le6f.' 
in  primis  vcibis.Cdc  teft  in  l.fiminoremxol.l*  yer.^ 

. fed  quxritur,aq  coiunAc  perfon^-Cde  in  inu^r.fcft. 
minor.Sal.in  d.l.dc  tutela.  Soc-conf  20.  colum,  pen. 
verf  breuiter  dico. vol.i.Bald-in  fua  marg.in  vcr.ma 
ter  in  xtate  filij.  Gram-decif.qS.nu.i  3.  de  feq. 

Quod  di^  gla  dc  Doc.  intcllige  fub  hae  declara* 

4 tione,vt.f  veru  fit,tqn  parris, dc  mfisdepofitiotcfpi* 
ceret  c6modum, quo  cafu  ta  lis  d^fitiodreCe  loco 
cQiurda  infiru  Bionis  pothis  ^ iemipienc  probationis 
fecus  autqn  ex  depolitione  patris,  dc  mris  nihil  com 
modi  ad  filium  dcuenirct;n3  tue  optimus  tefiis  habe 
tur,cum olbus caufis,tum  in  haede natiuirate,q me- 
lius per  patrcfdc  matrem  fciri  pnelumimr , ita  volue- 
runt Alb.in  d.J.dtmatris,ver.alii  dicunc.ff.de  probat. 
vbierFulg.io  d,vcr-addire.adfi.idcmieiprum  decU 
nm  tenet  Bar4Qd.tpaicotcs.vcf.quero,vtrQ  parcu- 

tes. 


.1 


1 


let,C.ilettIlB»Un4.iaa^*o-va.mat«ij»*ratefi-  nB-,vcTaAifceAril^!u«j>^*opinto,ptoti* 

lij.vbi  inquit, nooeftIcgiiimustcftis,vfait^itcoin  ma«Bar,ind.l.fifuetii.S.pUne.ff.derebJiib.  -',W 

trndum  nlij/ccus&miU.fi  com modii  rencirec  filius,  4 (^od  in  liiniiabis,vt  non  habeat  locum,  t qi) 

I & ratio  eli,t  quia  tunc  ccflat  caula,  qua  parites  tepel  turUe  tanore  libertatis, nam  tfic  nulla  habit  a ratiooc 


i & ratio  eli,t  quia  tunc  ccflat  caula,  qua  parites  tepd  turUe  tanore  libertaris,nam  tfic  nulla  habit  a ratiooc 

luniut  a teftlmonio  videlicet,  intcrefleperlbnae  filii,  tnaris,S:  fixmin2e,Ulcprplunuturnamspcias,paqa( 
^mamat<cpr3cluinuniur,piusquaieiplos,Uaiqui-  magis  libcrtaiifauetur,vtdeciditor_exf«crsc  in  d.& 

4^.icibiglo.fF,quod  meucau.nimirumctgoficcfi  -plane.dcibtonincsDo(b&prxcipucBara)uiinaliii 

iatetiamcfrcausrcicdionisitcllimonio,aig.tcx.ia  cafibushoclibcctaciscxccptodenetmatculumpriis 

ccumcefrante.deappell.lj«ligcrc.SajuamuisJciut.  natum  prxlumcndum  cfle. 

patto.cumlimilib.  LictthocetiamdiaumBar4»fletlimitari,rtnS 

6 Probatur  itero  nafiuitast  alienius  per  fctiptutan  j ptoccdat,qnagctortdcct)modofacmin9e,&denut- 
id  eft.per  piofidlioncro  natalium , vclut  noftri  dicui,  ’ |o  lucbmtdo  maris, nl  ranc  ex  <po  prufum  ptio  prio 

it  an  a>mr\  rl«*(r*ra  nli«.  ■«  ^ *te  ■ n fm*niSna  Ar  fnu 


petii  tnemorialedi  cafa, in  quo  parentes  dcleriple- 
lunt  nafinitatem  filiomm,iia  iiiquit  tcx.  iunda  gl.in 
J-i.in  prin.de  eaculat.tut  & in  glo.d.l.  ctroains-flide 
proba.Bart.ind.l.i-yetf.qiutnr  gloxle  vulgati  quxlt. 
Kcbuf.in  filis  commenan  conllit.reg.  Gallic.in  ttac. 


Io  iBCbmodo  mans.na  ranc  ex  <po  przlum  ptio  pno 
lis  natiuitatis  in  focmina  marculo  non  nocet,  & fece 
roini  benigniori  pane  amRledtcndo,g>  Itt 

eiumcndu  pro  f(iemina,atg.tcxt.in  d.5.plane.8t  l.ea 
q.S.in  rc  dubia.ff.de  icg.iUr.  fiteit  tex-in  l.ptibxiroi.S. 
fed  in  re dubia.ff.de his,q  intefla.  delen.  cui  itefifiat 


deteKeft.ioprin.facitl.i.Cfi mat.dixc.l.nequenata  6 vulgaciflimaillaFcg.qhct,q>ncmininocct.tdc3lio 


Jcs.&  Kno  epi(loiis.O-dc  prob.l.  pronunciatumt  fA- 
lf.de  vcrb.Qgn.l.cum  deztatc.ff.de  probat. 

' Tertio  pro^bitur  per  librum  t curati , dummodo 
contineat  ea  omnia.quz  ttadumuri  Rcbuf.  in  d.  iit. 
dctcgcll.  gl.a.  Videlicet,  horam  natiuitalis,ecclcfia, 
in  qua  qulsfiiitbaptizaiusalicm  deannum,  rufccpto- 
les  vel  pauonos  illius,  nomcuque,quod  indiderunt, 
prout  inquit  ibiidem  Rcbuf. 

C 0^  C L,VS  l MLXXXVm. 


ri  prt^dlilacile  cftconcedenduro,l.a.S.  i .ff.de  aqu» 
pluu.atcen.leg.tefcripta.(Edepreci.Unpetmffiaeoxa 

COVCLVSIO  MLiXXlX 

ARGVMENTVM. 

Qui  probetur  quem  naturo  efle  immatarb 
tempore,  vt  viuere  non  poilit,  ne  fideico. 
miffatium  vel  alios  excludere  queat:  Et 


ARGVMENTVM. 

jVtcT  prior  natuspraefurnatur  masanfoemi. 
na,quando  mulier  mafculum  & ffminam 
fimul  paiit,  quod  itidem  declaratur. 

SVMMARIVM.  , 

ir, 

^ NatMf^<tfiimRurpnmtmafi!ilyi,eiimmalurmaJait3  . 

4 HatM friai  ilUmJaimUtrJUivtJ/ir ;a/,  qtumvt  mt. 

• gitbbfrtsti  faatwr, 

■j  ‘^altm  prms  tjhfimaum  man  dthmprajumi^a  agi- 
.tar.dteomtBoJtfixmmi,&niittoumminodomaru. 

■j  ^ pt^fumiftptiroomafculuwumuliet 

* (il.UO  iQafculuro  & fceminam  fimul  pafit, 
Bar.inl.fi  fiierit.SJi.ff.de  rcb.dub.A  in  l.Aiahura.ff. 
de  ftathoroin.&in  ttac.dcprzfiimp.Alc.inttaa.de 
przfiimp.reg.i.ptzfum49.nu.4.gl.inl.ideerit.  vbiet 
Bal.ff.dcftat.hom.Caffr.!d.l.fifucrit.$.vl.Cui.Pap. 
intrac.przfiimp.col.j.ver.itc  fiinvtera  Dcc.  ini.a. 

z nn.47.ff'.dct^.  iur.  & ratio  ell,t  quia  cum  mata  fint 
foeministobuftiotes,vt  latiflime  per  Tiuq.in  l.'i  .c8: 
nub.nu.Ssadeoptacfiimitungr  prius  fe  dc  carceteve* 
trisihatctniexttieauctit,itavoluitAlc.deprxfump. 
4P.nu.46.Guid.Pap.Caff.&  omna  fiip.dtati  Doao. 
idem  voluit  Cotfan  naa.depotcfta.tcg.q.6}. 

^ ■ Contra  hanc  condulione  t vf  facere , tp  voluctuc 
Guil.t^ma.Alb.Bal.A  Sal.inl.fi  extraneus,  ff.de  c6 
dicxau.da.  fcilicct,  g>  fi  quis  vendit  equi  pratgnatem 
« lege,  vt  fi  exea  nafctict  pullus  inafculus,fit  vendi 
coris, fi  focmina,emptotis,icnafcaf  masde  fcemina: 
vteraut  prior  natus  fit  ignoterannincemptotdcyen 
ditor  zqualiter  paniamut,ncc  admittit  ptxfiimptio. 
nem  prioris  natiuitatis  in  matc,dc  fnpcriorcm  Ihlam 
non  facileapprobatTitaq.infiiotrac.de  primogex]. 
t7.nu.7.&  Sx>pin.nu.;.ca  ratione  duaus , quia  expe. 

- ricntiadocotaliquandocoutrarium. 

Sed  quicquid  tenuerint  in  hoc cafii  cquz  poffetio 
tes  Ooct.quandaEqi4U(ilcqucotd!i{>iwipii  teto 


. rurfus  quo  pado  probetur  quem  maturo 
tempore,  vt  viuere  poffit,  natum  effe,  vt 
fideicommi(r3rium& alios  excludat.  .. 

SVMMAS.IVM. 

I •Jfttamquimtp  immaturo  tmipmi,vtviummmp<i^ 

iKifamdirtqmat,  ntcpropUrtatxfSudatfidtitimiJpt 
riuvjJi-mdBMtJ/iptrithinartt.  * 

X Standam  fJhpsrittsiMaftt.  * 

j NalumquieftimaataTottport/iAmMrtnonpoJIt.t; 

fucadtn  ntquiat  lUiepropUna  txcludatfiMieimifa’ 

, rimiJlaaduiliptritumartt.Aiamfibuiufmodidip» 
nmntp€riUavtrba,mtbot(rtdtn,vdiudieiomn. 

4 Platumqutmip  immaturo  Umport,noufaffimtpTohi 

rt  pfriudUmm  oifittritum  tf  peritorum  imarltjii 
opmtJUdptdimSurii.  ' •' 

5 Partui  namaiuri  vrpmtijpma  prafumptio  ifi , quando 

muUtrpaiitur  m pariindo  multa faua  aecidintia. 

6 Matri aferauifiUumt£i  tutum  in  fextovrloBaaonm 

fi, non  mditur.  Ei  cur^u,^.  Qifod  inttUi^e,vt  nuA. 
p Natui  maiu  ro  tempon  vt  rium poMipraJumiiur  ex  w, 
)pvixitprotempon,bapti^atuifuil,vocemq;emyd.  ! 
10 JUuovirl>um,qsoaodomlerpritatur.  . • 

I I Natui  prafiaailur  maturo  tempore  vtviuert pofik,q0 

partui  nafiitur  in  illa pellieula,qua  vocatur  vutrmt» 
tum,inuolutauixfi  extendat,  0 lUaptlbcula  remoui. 

1 z '?{aiui prafumitur  maturo  tutore  vt  viuertpo/lHfipa/c 
tut ,quandolauaturdi  vino  0 aqua  tepida fiaaatmU'^ 
tuirj0‘ reperiatur  ealidui* 

IS  prafunni maturo trmporr,vt viuere pofiitfipat* 

■ tm  traditui  Jit  eceUJufiicafipiMura. 

quem  effe  in  tempore  n6  manno. 

I ]\|d.LLillJ  fiiuenonlegitimo.vtiDfextosxl 
otluuomaifciiilumque  viuere  poflciccunduni  cur* 
(um  n.imralcm  ad  hoc, vt  dicatur  (iiccederc,  & fidei- 
commiliariuivd  alios, qui  nili  n.itus  fuilTct  fucceffif- 
fcnt.cidudcrc, necne,  ffaturdidoObllctticQ,  Phyfi. 
cotum.dc  aliorfi  peritorum  in  arte.  Soci.conl  iri-tn 
caula  fiattisAndrcz  col.fi.vol.z.Fran.  Matc.indtc. 
i6S,num.t.AiAdcc.i3<>.facittcx.at  ibiBat.iul.i-S. 
r .3c  S.mfpiucado.ff.de  veiu.inrpidcn,dc  tcx.in  cap, 

fUtet- 


De  probationib. /. 

fVatcrnjtatis.de frigid.&  malefi.c.propo/hifti.dc  ea?, 
eaufafii  matrimonij.de  proba.l.fcmcl.  C.dc  rc'riiiJit. 
lib.  10.  & talibos  omnino  dandum  ede  inquit  Parif 
conf  s 6.nu.  i j . vol.a.per  tcx.in  1.  iepti ino  menfe.  vbi 
^Ibxic  dofa. ff.de  ftar.  homiii.  vbi  c^dicirhanc  effo 
* dodlr.Bar.  * c6itcr  approbatam  in  1. Gallus.  in.princ. 
col.fi.ff.de  iib.&  poAhu.  facit  tCx.ln  I.  intcdataS.fi. 
ff.de fu.&  leg.dc  in  l.li  parcr.ff.defbl-.&  in  I.  antiqui. 
ff.fi  pats  hxtedi.pcrt.cui  dido  et  conucnit  regula, 

^ ftandum  fit  periris  in  .nrre , fNfiocoru  depofirionibus 
credendum  ,de  qua  m fupra  citaris  iurib.&  per  Bar.in 
procem.ff.  in  prine.  col.pcnul.&  fi.  & plcnUlimc  pcc 
Abb.&alirtiind.c.proporaifiindcprobjif.  * 

4 Ampll4*Vtid  ctvctlim  fit’,tfif*lcs  obftetriccs& 
periti  deponerent  per  verba,nac  hoc  credere, vel  iudi 
ciomeo.nam  licet  alias  icftcs  per  talia  verba  depong 
tes  non  probet, ciim  dicanE  potius  iudicarc,  q tcftifi- 
xi.Bar.in  l.qui  tcft6.Jf.fi.ff.de  tcft.  Ang.inrcp.l.fcicn- 
du.col.i. ff.de  vcrb.obli.ciimaltjsaddudisjipnecipi-.c 
per  Alex.in  conf.  74..  col.^.vol.i.  5c  in  conf.t4‘’.  coi. 
'pcn.vol.a.tn-Quia  deponunr  de  peritia  artis,  bene  5c 
apte  probare  dienntur, ita  laftub.  ff  dc  inrciur.col.?. 
vcr.i.qntcftesq  .idducitgl.inl.i.inprin.  ibiBart. 
In  procem,  ff.in  prin.cbl.  fi.5c  Cahonili  in  c totics.de 
^cUib.Iofcph.Ludo.mluisconclufcoclufio.j^.col. 
i.vcrf.ompliat.  Parif.d.  conf.  j6.  nu.  1 6.  que  omnino 
vide,nam  inhacrclatiffiingdincritjd:  concludit  ta- 
Jem  natum ipc imnutuio,  vt puta  in  icxto  velocia  • 
uo  menfe, ex  quo  viucre  non  p6i, haberi  pro  non  na- 
to,& ideo  n6  liiccedetc  nec  excludere  fidacomm:!'- 
■farium  & alios,  qui  pdicrantfucccdcrc,  fi  natus  non 
■ j^ftet , de  tcftatur  lianc  efle  * cocm  opinio.  & ira  bis 
fui  ffe  iudi  ea  tu  inconf.Ncapolitanoctpcrrcgiama- 
icftatcm,  <5f  ibi  dtxet,  <p  t.i  Ics  obftctriccs  & periti  de- 
bent deponcrc,talem  fuiQctiatum  tpc  immaturo, & 
tali , quo  impollibilc  erat  ipfum  viucre  Iccuadil  na- 
turalem curium, & ccrtiftiinuin  erat,  tpluin  omnino 
• moriturum  ad  l\oc,vt  apte  & concludenter  probent, 

& multa  alia  circa  hanc  niateria  adi  jcir , circa  quem 
.vide  gtquz  perbelle  more  phy  ficorum  ioquedo  tra- 
dit Burfa.conf.6  j .nu.  1 8.  vbi  renet  cotra  Parif.  in  hoc 
vltiinodid:odccxclufione  fidcicomiftiper  ea  ,qux 
ibi  late  adduor,6c  vide  et  Fran.  Marc.dec.ids.pcrto 
tam.par.i.qui  allcritobftctriccs,  vt  concludenter 
bcntidcbetc  de  ponere  omnino  de  tpc  partus, vr  puta 
ii  natus  tucrit  ad  cem pus  dcbiuim  fcprein  incnlium, 
aut  of1o,<Sc  quanto  tpc  et  permanfit  viuus,  iuxta  no 
tata  ial.fcprimo  menfeff.  de  ftar.  hom.&  per  glo.de 
Dod.in  l.Gallus  in  pnn.fi.de  iibc.de  pofihu. 

■ Quodm  nonfufticist  iudiciu  tobftccricuin  de  pe 
iitotu,ad  ptobandu  qiicin  effe  qatum  tpc  immaturo, 
fcd  opus  iit  aliis  contecturis,  tcftatur  Durfa.  d.c61'.6  j. 
Tiu.ao.de  loIcph.Ludo.ind.coclu.;7.col.z.verf.mul* 
ta  t n.qui  ad  hoc  et  citat  lo.de  Amic.  conf.  loa.nu.  5 . 

& Parif.  vbi  fiipra.  Fta  iic.Maic.  dccif  xds.ca  ratione 
<luc1us,quia  fa;pc  manus  obftctricis  fiillitur , nccnon 
6c  oculusKlx.caurain  matrimonij.de  proba.c.nccaii 
qua.27.q.i.  omnes  tnin  hoccuueniunt,  vt  vrgStiiTi- 
'5  mapizfumptioparius  immaturi  (it,  tqn  mulier  pati 
tur  in  patiendo  mulu  (gua  accidentia, de  cil  ratiorna 

3n  panus  cftnaturaiis,  mater  non  patitur  feua.ncci- 
entia:  fecusaur  qu  cft  immaturus  nec  naturalis : na 
tone  mater  drefte  in  periculo  vitxi  refert  idc  Ludo. 
d.vctf  multa.de  mente  diclotuin  Dod.  de  hoc  idem 
firmat  ad  conoborandu  i'ux conliiltarionis  conclu- 
fioncm,Parifd.conf  s6.nu.19.de  mente  de  relatione 
quocundam  cxcellentifliniomm  Phyficoruin. 

IntcUtgcfupradida,  ve  licet  admittantur  obftetri- 
ces,di  alij  petiu  ad  probandu,  anqs  fit  natus  tpe  im« 

'6  maturo,  nec  ne,  rh  non  ad  mitti  mr  mater  t alferens 
filium  efle  natG  in  (cxto,vel  odauo  inCfc,  ita  voluit 
Butfajnd.eonl.d;.nu.si.dc  Bocr.dcc.22.ain  fi-dede 
7 Cif  2^19.10  ptio.de  cft  iafio,qa  cum  t maucs  icuc  ea- 
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.«amdicai  conceptionis  neqiieantcuraukiutpothA  ^ 

nulle iDulicresfuiM ex  ipfocbimeoncopttDncfcnrri  , 
-tes,  ideo  non  rc^'poflunrex  fcipfis  afiirmaM  de  fifis  n 
gere rp3narccris,Burf.lococir.ito.  fioa.d.dcc.p  text. 
ini.i.J^.fi mulier>ff de libe.agnofc,  Bal.inc.pcrtuas. 
coi  a.va.itcm  noca,qu6d  nemo  poteft.de  probn. 

Quod  liifiimclligc,  f oiii  niater  non  ratione  cocc»  , 

<ptioQia  I fcdpairix ; q iplam  conflaret  ha^c  de  hiis 
rebus, (cftimoniujreddcrcr,  quia  tucadmirtcrct,cum 
cilet  locus r^ulat deperitis in  arte , nili  .ilias  clTecex 
cau(a  liifpe^tVt  in  cafu  1.  in  omnibus.  Cale  teflib.!.  ^ 
nullus.  ft.cOvl.li  quis.Ccocam  fimilib. 

I Natus  autinrpetcongruo  de  maturo,  dequipcf 
curiumnamtalcm  viucre  polfct  ad  effeft^u  , vtdicai 
luccedcte,dcfideicom*miirariuaiiofq;  excludere,  ex 
eo  prxlumit,g>  vix  it  pro  tpc,ba  ptiza  tus  fuit,  voc2q'i 
cmifit,Burfa.in  d.conf.dit.nu.z.  qui  nd  hoc  citat  Bal. 
in  c.qn  cc.tit.Epifc.v'd  Abb.idcm  feniit  Franc.  Mar.  ■ 
dccil.f6S.nua  5. inno,  in  c.natn  de  ego.  de  vcrb.ligo. 
quosoes  refert  de  fcquitur  lolcph.  Ludo.in  d.  conci. 

3 7.col.fi.  ver.  qu  til  idem  voluit  Bar.  in  1.  q?  df.  nu.2. 
ff.dclib.de  pofthu.  vbi  inquit,illud  pro  tpc  veri  ficati 
in  momentanam  fi  per  momentum  vixerit, drviue- 
rcpotuiftcidc  ideo  rumpcrteftih, prout  et  vf  voluiisc 
Iinpcra.Iuftiniainiqtiod  ccrtarum.Cdcpofthii.hx 
rcd.infti.ibi,fancimus,li  viuus  pcifcelc  natus  cftilicec 
iUico,  poftq  in  tcaam  ceciilu,  vd  in  manibus  oblle- 
tricis dccclliMiibiloimnustcftm rumpi.  Fran.autetn 
Marc.d.dccifibS.in  fi.inccrprctaturillud  verbd  illi- 
ioco,t  infra  triduuin>pcc  l.fi.C.dccrro.aduoc.1.  fi.C.dc 
indic. vidui. 1.  infra  decem  dics.l. ab co.C.quomo.dt 

?|uan. iud.de  ibi  gl  qui  Franc.  etiam  reddit  r.i tionc  de 
Igno  vit* rcfulcatc  ex  baptnhio,inquicns,  g>  ex  quo 
baptilmus  non  imprimit  diaradcic  mortuo , fcd  vi- 
uo.cui  Ibli  cftdandus,c.licite.  J2.q.  a.gl.inc.  a nobis. 
cl  2. delent. ex com. ideo prxliimiturdaiusviuo.  De 
vocis autcincmiirioncjgjfcilicctfitfignmn  vitx,  de 
lignum  concludcnsfcft  tcx.in  d.l.quod  certarum. 

II  Alia conitidur.'*  eritf  de  prxliimptio,qn  partusna 
fcit  in  illa  pdlicula,qu*  vocatur  ntitnmeium,  iniio* 
lutus.dercextcndar,de  illa  pellicula  rcmouct, Fran. 
Mard.d.dcci.  i68.nu.  15.  ver.  fcd  de  modo.  quC  refert 
idemLudo.d.concl.37.qni  tamc  fatetur, q>  talis  pr^- 
limiptio  non  cft  nccefsano  concludens  .quta-eriain 
res  inanimata  remoto  ligamine  ic  extendit,  vt  in  cir- 
culo ligato,  nimiru  fi  puer,  qui  111  dida  pellicula  na- 
Icitur  curuus,illa  remota  ic  extendar. 

22  Tertia  prxlumptio  erit,  t fi  partus,  qn  lauaturcum 
vino  de  aqua  tepida, faciat  motuinjderi^riatiir  cali- 
dus,idcm  Franc.  Alate,  loco  quo  1'upra,  vaiiafiud  li- 
gnum vitx,qu.-indo  puer  cft  calidus. 

Ii  Quarta prxfumptiot  vitxcrir,qn  panustradituc 
ccciefiafticx  fcpulturx,  idc  Franc.d.dccif.  verfaliud 
fignumeft,  quando  puer  traditur  ccciefiafticx  fepul- 
turx.fupcr  quo  tamen  non  multum  vim  facit,  fed  di-  « 

citeogitandum  cisc,  illum  omnino  vide , nam  circai 
hanc  mataiam  magiftralitct  dilkrit. 

CO^  C LVS  I O MXC. 

AJLGVMENTVM. 

Pr^fumenciumnefitin  dubio  qilem  natura- 
lem ciTe  an  fpurium,&  qu£  probanda  lint 
ab  eo , qui  naturalitatis  qualitatem  pro- 

bare  voluerit.  « 

' s y M M A R,I  V M. 

1 Naturalis  Jilu  apptU.  tx  commstaivfu  loqutndi  etism  ad 
ipuriot  refertur. 

z Naturalis  »on jpurius  in  ds*bio  quisfrajismedut,  iy  cur 
Contrarium^u.i. 

lofepbi  MafcardijuoUi.  Hh  Natu- 
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5 *2\(nturatiuu,trt  caBtbtdtnttr  probtmr  , ^tue  rfqusr^tur. 

^ CorKubittahtt  vt  it&i  probttur , fithmoeiofim  tbapendi 

articuH%iy nt*  '7-  <*  /•  ^ . r -cr'  /<• 

^ P r i 1 namraiis  ex c6i  vfu  loquc  Afiecentem ijp  natifragium  fume  paflani , id 

debeteprobare  intra  annum.  • ' 

xi.noooci0s|  ramcnqqxripotdfjVmtmiBdubio  -t_  , $ fr  M M A R I V-M.  • '* 

i col.i.in  jalub.lib.i.nattiralcmnonfpminmtpraefU'  tr»4nn»m.  , 

ni  i, ca  motus  ratione  I quia  hoc  modoaccipiedo  de-  v ■'  * •*•  c •‘•xr  n,-  -ir 

iia.faj;picipe«  . Affeueranti 

fcintr^aaoumireTcriptum  eftinl.a.C.deoaufrag.jc 
'ibi  adnotarQtBac.^  io.a  Plar.&  lo.014cdorp.trac. 
vfucap..Sc  plcriptio.verl!dcnaufragioail>i,lac.Rcbuf. 
^ cxpUcauiinus  in  conclutionc  cafus  navfr.agii.ibi 
crgOpCu  dc  probationibus  & informatioqib.a  iudice 
copetenti receprU in  huiufinodi cafu agercmus.hos 
addere  potens aurhores  lo.de  Ana. in  c.r.col.a.dcca 
pcor.Alc.inc61.6?.li.f.laf.io l.cu hi.S  flprztor.a.r. 
n.dcrrafac.Franc.Mar.dcc.Dclph.8g9,nu.i  2.  par.a. 
Strach.in  trac  dc  atlccur. gl.as.n.2. cetera  aut  q hiik 
locodciunijluiuashcct  cx  Acond.  naufragi;  cafu# 


tiauirCrau.in  cnf.J i$.  nu. i.Bof.in  tit.dedam.coinJ» 
& punib.nu.7l-idcni  Aymo.conti6d.iiu.  i.&  Bal.te 
tulit  Natconlj2i.nu.9.li.i.&  Aie.  qui  cciam> proba 
aiirrcfp.sS.liipin  fi.lccund.nouamimpref.  * ^ - 

Conrratlam  tn  opinionem,  f <p  imo  potiuspttfu- 
mendus  lit  fpuius,tradit  Alci.in  ttadl.  j^fum.rcgu. 
2.prsfump.5.nu.7.  & in  tcfponro  268.mi.2.  & j.rdp. 
i69.nu.  t.&  2.  quem  1'cquitur  Mcnoc.  inconf.do.nn. 
12.&  nu.}  1.&  cum  magisdeiidu  arguat  naturalis  fi- 
lius ex  illo  & ilU,qut  diu  in  peccato  vixiBcnt  falrem 
jure  ponti  licio  vtroq.’  foro  attendendo, ^t  perC^ph. 
co11f.82.nu.62.vol1.6c  plura  requiramur  ad probaii- 
duir.  verum  naiuralc,.idc6  quod  diceret  Bal.in  conf. 
262. lib.  1.  paucos  vcrccficnantralcs,  verior  erit  hacc 
pollcrior  Tnla  ■ quam  etiam  videtur  probade  Paleor. 
cit.traft.  dcfpur.  & noth.c.  10.  & Srrach.  in  addit,  ad 
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Ci.in.d.coii  i66.nu.i.idcotj  luiiufmodi  qualit.iscrit  • 1.  ^ i.  ' ■ 

proband.i,t6c  abeo  maxime,  qui  in  ea  Icfundauir.  HlOQli  neg3.ClU2  probctur  brciUtCC 

Berr.conf.i  J541U.2.& coni.  1 58.1. b.2.  quod  procedit 
& incoiqr.cin  patei  n.iniraU-m  in  tedamento,  vel 
al ibi dtxcnfjide probat  .iJc.d.conf.adS.&coniizdp. 
quem  fi-quitnr  Burfa.conf.62.nu.7. 

Ad  probationem  aut  hm6i  naturalitatisf  requiri 
tur,q>  prober  conceptus  6:  narus  filius  ex  vnica  cocn 
bina  indon'Orctcma  vxorioaffciiu, cum  qua  matri- 
monium cllc  potuifidjv;  probarurin  S.G  quisigitur. 
io  Aud.quib.mod.nat.ctti.Au.6r  mif. confideremus. 

4n  Aud.de  rricn.dc  remit.&  t6luluitOld.c6f.I96.fa- 
idutalceft.  Alcx.c6l.174  fiupeo  dequoquxrit.col. 
a.li-vplurescdgent  Alc.&ibi  iate  adden.  dc  pAun. 
jrcg.2.prum.'.nu.5-  Bcitcirat.conf.i?j.&  158.V0I.2. 

Scdocuic  Bar.inl. c6cubina.iT.de cocub.  Lud.aSarA 
jn  trac.de  legir.^.  dc  concubinis.- ver.  ?.  rcquirif.nu.4. 

JR.ui.c6r.88.nu.7.vol.j.Dcc.c6f.  15  5 J^ar.d.conf.4it. 
ru.$.vol.2.6c  alios citar  Buri,  conf.62.nu-8.  & ad  id6 
iadduc.Io.Andr.ad  Spcc.in  rub.qui  hlij  Antlegir-Go* 
zad.conf  2 1 .nu.  1 } .6t  plunb.authoritatibus  pcobauic 
Piaca  in  cpit.dclic.c.4i'nu.  10. 

: Hinc  articuliad  c6cnbinatuf,pbandii  iicrid^nt, ' 

qi  tai  is  tal  £ tener  liberx  coditionis  T domo  iiia  in  fui 
c6cubina,6t  habiruc6cuhinali,6cca  vrebar,&rrada 
bar,vt  U:a  ^ ponit  Ang.in  d.S>c6ndercmus,6c  fequif 
Rut.incour.S8.nu.7.vol.;.vetr.re(ith  prarniilEs.imb 
iSc  requi|iprorcftation&  a principio, qiillS  vtedeubi- 
r.T  rciiiJwc  velit , & ad  illu  affcdu  oitendcndfi  trad. 
li.ii.ini  ea^  Cdcfidcic  coi  J j.&poftcumGoza.d. 
toni  2 (.pciitiiu  2}.&nos!atcinconcl.3 1 t.iiu.i8. 

Ad  hcc  iccundii,&  tcrtifi  requifituin  t probari  de- 
bere nimiru  eacocubina  fexu  ilirviro,cxquo  narus 
dr  naturalis  fui  copia  fccilk,  & vtrfiq;eoiu  nofuilTe 
vinculo  niarrimoni.ili  ligatum  tradit  Meiioc.d.cof 
6o-nu.  j.qui  in  hanc  fnTam  adducit  Caccialup.  & Ca 
gno.in  1. ii  qua  1 II  nitris, C.ad  Orticianumdcpiuresex 
lupraci.  6c  matrimonii  polTiDilit.itc  requirit  Bald.in 
auth. licet.  Cdc  natur. lib.  Ccplial.c6f82.nu.42.1j.i. 

Aducrtctidii  eil  6c  alia  plura  ad  concubinatu  reg- 
rt,dc quibus  laic  perGra.  Voto  4-pcrtor.6c  per  Lud. 
i Sard  in  rrac.de  lcgi.§.  de  concubinis. & Palcotxit. 
trac.de  ipuri js,c.  i o.dc  1 1 .qii?  cum  pleni  traftata  fint  - 
in  coacl.concub.nonfuntluc  repetenda. 


explicatum. 

. • S V M>M  A R I V M.  > 

Ntgatinam probandam  t(it  ab  ilio,  qui  (i  fundat  in  m. 
Coatrar.nu.z.  - 

N egattuamimprohabiUm  proh  are  non  ttnetnr,qvi fefun 
datinea.Contrariun.nu.q. 

Negat iuam  tjf  i per  rerum  naturam  improbabilem. 

T ejiemdeponentemfuper  negati ua  defalJoeJJifitjpeSium, 
ilUqut  fidem  non  adoiben. 

T ejtibui  duobui  affirmantibus,  -quam  mille  negdtibus  m» 
^sejfe credendum.  • > 

*lfj7atmam  vagam  puram,i3' [impUeem  e£e  improbabit}, 
Jeeus  negatiuam,  qua  fit  loto  & tempore  coartl.it a.  . 

9 Negatiuam  duobus  modss  leftibus  probari,  iy  quomodo, 
Cynum.io. 

Xl^HSgattetam  per  confijlioteem probari. 

Q1 1 1 de  ,pb3da  negariua  poli  Marc  dc  Fancb  . 

v4  id  Fran.Hcr.Pcrulinuscopiolumtra^laitt 
edpofuit , pluribusq;  in  locis  nos  tradationem  hanc 
obiter  attigimus,  hic  paucis  olno  contenti  fatis  cti< 
generales  coclulioncs  hraiarc  dcclarationib.  omiP 
lis, qnulJoproiius  negotio  ab  ahjs  fumipotuiflenc 
Primo  itaq  generalis  & c6isc5cluAo  erk  conlii- 
tucndamcgatiui  f probandi  elTc  periUum,^unfcfua 
<{at  in  ca,iiuc  agendo,  Huc  cxcipicdo,  iiuelit  negati- 
ua  iuris,  liuefadiyliuc  qualitacis,iuxndedafatioii£ 
gl.ih  1.2.  tf.de  prob.ita  coaBituir  Bar.inl.in  iUa.fi.de 
vcr.obl.cuiusc5ftitutio*c6itcr  rcnet,vt  ibi  p Alc.6c 
laf.hJc  coci. firmat  Inmin  c.fup  his,&  ibi  Feli.de  ac- 
cura.Alc.c6f.42.coi.2.1i.6  conl.n6.1ib.7.Com.conC 
123. coi.  I. in  fi.6c  fcq.&cofii  jo.  col.h.c*o.vol.  Gemi. 
In c.  i.in  ^.no.dcc6fcfin  6 Rot.dcc.44.1n  h.innou« 
Dcc.in  c.2.col.6.dc  rcfcri.Ic  in  c.liccr  cim  coi.  17.de 
^b.&  in  cof.i  77-co1.2.6c  in  cofi  1 9a.c0i.li.  Ro.inhfi 
cinacipati.nu.2.C.dccoilax.Caft.c6f  t9.nu.  i.cdf/i- 
nu.  t .in  fi.vol.  1.  Ancha.cdf.  1 54-nu.  3 .Crau.conr.tii. 
-nu.6.id£  Ale.  c6f.36.jn  prin.lib.i.  Ceph.c6r.i62..nii. 
p.lib.i.dc  ui  c6f.84.6t  in  cof  47-nu.i  di.  i.Cachcalcc. 
Pedem.  to8.nu.8.&dcc.i74  n.^.Petr.  loan.  Anch.ia 
fiufifaQiilmibu8qu9fiiQnibus,q.i44ium.2da  x.patc 
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Deprobationib.'  Conci.  MXCIII- 


Bcrna1d.Diaz.rcg.48s.  & pro  c6i  & vera  condu, po- 
tuit Gabr.in  fuis  concIu.Jikr. tit.de  prob.  concl.6. 

Contra  hanc  comunem  f conci,  tenuerunt  nihilo 
minus  quidam  relati  pcrgl.tn  l.i.  C.dceno.aduo.  & 
ibi  Butrig.&  Bal.fcq  vident  Io.  And.in  rcg.  line  poli 
col.z.vct^addeclar.dc  rcg.iur.m  6.Bal.in  conf.79.li. 
a.Lanfiian.deOria.inc.quoniain  conrraiin  prin.nu. 
4.ckprob.quosrctcrtHcrc.in  aiieg.trail.  de  proban. 
ijcgac.in  prin.&  Gabc.d.concl.6.nu.2. 

Hanc tn  opinionum  diucrfitate  conciliare  vr  glo. 
in  cJ>on^i  1 .in  ver.pcr  rerum  n a tura  m.dc  clcd.decla 
rando  nunirum.lccundain  opin’oncm  procedere  eo ' 

1  calu  tantum , t quo  negatiua  cft  improbabilis , quia 
fcilioet  pura»Vaga,&  indetaminata  fir,’tuc  enim  pp 
difficuUatem  probationis  voluit  probari  uegatiuam 
coiptb>qu6d  contrarium  non  probatur , & iia  com- 
Rjunitcraliasglpdasconcludetcicriplit  Abb.in  d.c. 
^nz>  nu.  14.  & in  h|s  terminis  loquuntur  fup.  cita  ti 
, t>D.in contra. & maxime  Bald  in  allcg.lconf79.quc 
•»eicnCrau.inconft  nu.io.lib.t.&  negatiuam  ptetu 
aniyVbi  ptebarinonpotcft>tradit  Bal.ipl.ador.adii. 
ejui  Inno-allcgati  C-dc  prob-icnlit  Batt.in  i.dca:tatci 
in8.col.in  j.q.prin.ft.dc  minor. 

\ Sed  th  contra  hanc  dtlhndioncm  &;  f declaratio- 

nem conchidunc  DD.  9»  fundans  (e  in  negatiu.i>c(il 
improbabili, negatiuam  probare  teneatur,  imputan- 
dum cft  enim  (ibi,  (i  luam  intentionem  probare  non 
potcfttVt  dicit  A bb.  in  de.  bona-,i)U.  14-  Getni.in  d.c. 
t.dcc6fcCind.in  j.nor.lmol.ind.l.inilla,col.pen.in 
fi.vcrf&id£  dicas, (i  (it  ncgatiu.i.Panfc6f  1 )8.nu.z. 
JVol-4-Cvpha.d.coui'.47-nu.M’ol.i.Nart.cof64it.nu. 
d.Fran.Mam.dc  coic.  vic.voi.l  ib.2.cit.  1 .nu.  5.  Milis  in 
icper.in  vcr.uegatiua,an,dc  quando,  de  qualiter. 

concluf  fuppoiita , quz  to  plurib. 
modis  declaratur»  & ex  ea  plura  inferuntut  vt  latep 
Hcrciaallcg.trac.de  ,pb.ncgat.cSc  per  G.ibr.d.  conci. 
dinquucnduelTct  de  huiufmodi  iicgatiu^*  probatio- 
ne,circa  ^ brcuitcf  conclullonem  ccftitucndo,  puta- 
mus negatiuit^fte  per  rerum  natura  improbabili,  vt 
dicit  tex.in  lador,C.dc  ,pb.5c  in  d.cbon?,  1 .de  elcc. 
Se  vtre^iq:  DD.cqih  cohrra,de  proba.I.  aftcucratio, 
C.dc  non  nu.pccc.fi.q.s.  nuper»  vetf  pon6  licet  ne- 
ga ntis.de  rcnuii.  Deci.conf.i7^  vifo  ,pccflu  agitato. 
nu•^Pari^.c6f  i ).n.  id.lib.  ;.M  and.a^  r<^.  Canc.rcg. 
ip.de  iahrmisrcftgnant.in6.q.n.4.cxplicat  Hcrc.in 
allcg.trac.nu.i24.1bl.4i.cxqua  coclu. inferri  folce 
; tefti  deponente  t fup  negatiua  de  fallo  fufpedu  red- 
di.iliiqi  fide  no  adhiberi>Inn.qui  alii  f<x].in  e.  eu  ec- 
elefia  Sutrina  dccipof6:  ppric.vbi  Rip.nu.7p.idenf 
Rip.inl.i.ft.dc  vcrb.obl.  Ale  cbf  i Sditi  fi.li.4.qucm 
tn  n6  ideo  <fc  fallo  puniu  dicic-laf.in  l.i  .in  prin.col. 

- 4.ff.n  qs  luldicitino  obtip.licer  Ang.in  l.li  per  aliu. 
$.doccrc.nu.2.ff.nc  quiis  cii,q  in  ius  vocat.dtc-dc  plu- 
xeseft  fccuti  cbtrariu  tenuerint » g>  im6  in  falfum  in- 
cidar, peni  tn  exua  ordinem  huic  tcfti  confti tuenda 
tradit  Cor.conf.  loy.col.pen.li.  j.  conf  125.C0I.2.  cir- 
ca medium  lib.4.  Crau.conf941u.7-  Hb.  i.lati  p Aie. 
qui  declarat inl.2.ft'-quodquifq;  iuris.de  ‘communi 
hanc  conclu.didtBof  licet  plurcs  contrarium  tenue 
rintintirade  dcfen.teorum.nu.34-vbi  videas, & vide 
Cur.in  traii  de  tcftib.concl.24. 

Ex  cadi  cond.infcrt  it  magis  eredi  duob.tcftibus 
affirmantibus,quara  mille  ncgantib.gl.  in  l.diipro- 
ferrc.§.ii  plurcs.vcr.idiquaent.de  ibi  Bar.ff.de  atUirr. 
Inn.in  c.^  li  p nouali.de  vcrb.lig.dc  ibi  Aiu.de  Bui. 
Corf  in  fing.  in  vcib.tcftis.fing.  15.  Baldin  l.adfor.C. 
dc,pb.&inl.l.C.dctcft.in  S-q-  Dcc.corifry^  coI.fi. 
Aic.coni.41  s. coi.  I .vol.i.  Soc.conf  10  5C0I.4V0I. 
Rui.conf  ii.col.i.vol.i.Soc.lun.i4d.col.fi.Vol.i. 

Veru  hcc  intelliginda  erunt  pcedere  in  negatiua 
vaga.pura*,t  de  fimpHci.  qux  loco,tpc,  5e  pfonis  non  . 
circofcribit,fccus  in  iiegauua.  q fit  Jocorpe  coa^a- 
u-  hxc.n.  eu  cadat  infernum  tcftis  erit  probabilis  gi. 


‘cbiterapprobata  in  I.optim3.  C.dcc6trah.,.^cbmf; 
ftip.Soc.iun.c6f  i2.n.22,  vbf.a.Oir.in  aJlcg.tra6f.de 
tcll.c6cl.2.Crau  dcc.«d.n.;.Fr3c.dcMar.dcc.Ddp^ 
nu.20<5.par.2.Boftit.dcdcfcnfrcotu.n.i7.6etiicma- 
gis  eredi  deponentib  fiip  negatiua, q affirma tiup  de- 
clarat lati  Fab.de  tclKconcl.^.n.j.Sic  in  negat iua,q 
fit  cdiunda  Icnliii  tcftis,  vt  per  Lanfr.  de  Oria.in  d.c. 
qin  c6tra  in  prin.nu. y.Sic  in  ea,  quxcft  coaiflata  to- 
ne, quia.f  habet  inii  alfirmatiuS,  vel  aiiomodopo- 
nitincOctVt  ibi  declarat  Lanfi.&Gabr.  profcquituc 
loco  cir.&  Cur.  in  trac.de  rclfib.  c6cl.z.&  24.cn  Icq. 

p Huiufmodi  aut  negatiua  potcrirtpcrtcficsduob. 
modi.s,pbari,  & rcmouedo  adu  d finfu , quia  dicanr 
tcftcs  ilia  dic  & hora  qd  aflerit  non  fmfle  fadfnco  q» 
ibi  fuerunt  prxfcntcsj,  & non  potuifler  Jieri,  quin  vi- 
diftenede  noaudilUiittUOnauicicnioncndo  (cnllmi 
abadu , nec  enim  lulficcrct  fi  dkcrcnt>q>  non  vide- 
runt» nec  audierunt  illud  fieri , ex  quo  iplis  non  ani- 
maducrtcntib.ficri  poiuilfcr  irad.Bal.jn  J.a.C.dc  bo- 
nor.pof  Iccundu  tabnla.s  & ibi  Caft.  idc  fial.inl.opti- 
md.C  dcbon.pof  Iccundn  tabulas,  & ibi  Caftr.idcm 
Bal.inl.optima.C.dceotrah  & coniniit.ftip.Cmt.in 
cira.trad.de  tdl.cond.  37.  Dcc.conf  lOj.col.fi.Rip. 
in  d.c.cu  ccclcfia  Sutrina.de  caula  pofdc  propri&Pa 
rifconf.19.nu.22.vol.;.  Rui.c011fi4i.nu. i. vol. 5.  ■ 

10  Secundo  loco  indirede  prob.abjtiffi  tcftcs  probft 
dcablentia  tominua  d Ioco,ciri  aferibif  perid  tem- 
pus tqtO»quo  afieriiurgcftqs,  loa.And.  & alii.in c.cx 
tenore  dctcftib.A  Ie.c6f  1 po.nu.  i }.vol.6.  Call.tbnf 
;so.lib-2.1ati(Ijme  per  Bof  li.dcdcfenf  tcutum  nu.y. 
eu  pJu.fcq.qui  poli  Bald.qui  negatiuam  coardatam 
tripliciierdiftinguit  iQ  d.I.  ador,  declarat , ibiqucan 
fcftis  deponens  Ihpcf  negatiua  itcncaturlcmpcrrcd- 
deic  rationem  didi  Ibi  ^tii  non  interrogatus, de  quo  - 
«um  per  igneum  in  rcpe.lcg.  ncccllatio.s.§.  no  a jias 
nu.ys.ft-adSyllaiiianiiin. 

IiSqnzlupcruisfunt,pofit.taccipj  debent, qn  quis 
tcfti  fica  t in  rado  a I ienosin  quo  ni  fi  modis  liiprapofi 

1 1 tisfcictia  no  cadat;  alias  afit  per  confeflione  frede 
probari  poterit  negatiua,  gl.in  1,2,&  ibi  B.il.  C.dc  110 
nu.pec.Aiit.inc.vcftra.coI.34.dccoliabi.clc.5c  nml. 
plcncq;per  Hcrc.in  cit.trac.de  proba  n.ncga,nu.ip4. 
quem  pro  alijs  modis  probandx  ncgatiiiz adca.s , na 
quinquaginta  quatuor  modos  rcccnlct,  quos  lue  tra- 
Icribcndos  non  putauimus  cum  rede  atque  ordine 
procelTcrir»  & in  omnium  inanibus  liber  vetfetur. 
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ARGVMENTVM. 

Negligentiam  in  dubio  non  pratlumi:  & qui 
ea  probetur. 

s V M M A R r V M. 

1 DiUgtntu  in  dubio prufumpUo potti4S,quam  megligmtis 

habenda  yi.  , 

2 'i^jghgmtiMn  aUeganii  inaw:bit  onus  probandi. 

3 'I^ltgentiamnonprafumiinbisyquarejpinut JaSJum, 

^ tofnmodum proprium. 

4 "?{egligfntiam,  aut  malam  curam  adbibitam  tjlt  in  fanan 

do  vulnerato prujumi  non pojft . 

5 Negligentiam probari .Jibac  duo fiwul  concurrant,  quod 

quis /edicet  potuitfaieri  aliquid,^  obligatus  ni  fecit. 

6 ^^egligtns  ideo  quis  til  prafumeHdus,qusa  no  impedit  tu 

non  facit  j!/  non  v/usell  medus  iOis  qpportunu, quibus 

afriHusvtipottrat.  • ^ 

7 T^l^ii^^f^l^^^^p^ltjitti^fe^tnonpofftprohari.  r 

8 T^gligentia  quomodo per  ujlts  indirede  probetur. 

p N<glig<entini»  te  fiet  probare  volentes  quo  modo  fuper  es 

deponere  debeant.  ... 

Jifepbi  Mafcardi,vol.%,  Hh  a Negll. 


\ 


Negligenms„tc^^- ' 

««»incn';^fMmDtioh.'ibcdaeft  Alex.c6l.4^voUim.i.  | 


potius  pr^s/umptio  habcda  eft  Alcx.col*4S 
Crau.c6f-77-nu.i  i-  Abb.in  c6l.4i-col.}.pofinu.i.li- 
l.Ror.decif.i25.aliasi.dec6ccr.prat:ben.inno.vbiin 
tcrm.hocdcciiiunt  Dom.pcrtcx.in  l.fi  dcfuiu.tus.C. 

dc arb.iun.l. cum  de  indebito,  ff.  de  prob.c.  quia  nori 

eftvcrifimilc.de  prilump.c.  deputati  deappd.  Ideo 
a illialkgianri  t incumbit  onus  piobandi , ita  pront^ 
do  tcnmr  Lud-Bolo^-poft.  B-irba.in  1.4.  §.  Caio.poft 
. nu.i44.vcrL5c  fubditidem  Ang.5c nn.HS.vcrl.a.ad- 
de.^.tle  verb.obl.  atlcrcns  contextum  nota,inl.h.ia 

verrintctdumft’.dccuft.rco.  , 

5 ' Amplia,vtidin.iximeproccdatinhis,tqucrelpi- 
ciunt  faftum,&  comodum  pioprinm  R0.c6l.51.nu. 
p.Sil.conl'9?.mi.9.Cep.c6f.i6  nu.7.  Poni.  coni. i4J- 
nu.87.faciunt,quc  dicit  flori,  in  l.qui  occidit  S.  fi  ad 
Jc?..'\quil.Alb.inl.itcmMcla.li.CcIlus.tt'.co.tit.Sal. 
jnl.i.C.dc  cmcn.lcrtio.Gand.intrac.malcf.intit.de 

homic.in  fi.Soc.in  cof.  1 S7-  vol.  i .quibus  in  lociscoj 
4'  cludut  piadidi  Doc.neghgctiam,  | aut  malam  curi 
'adhibitam  e ilb in  fanardo  vulnerato  prsliiminoa 
'ppfrc^pe^-l^quotics  §.  qui  dolo.ft.de  prob.cui  Icmctix 
TOUCt,qd  toluit  Bar.in  l.fi  ab  hoftibus  fi  vir  vxorc 

jF.rol.mat.5t  in  l.idc  quxrir..ft'.pro  foc.quibusin  locis 
docet adillum  fpcdhrconus prob.^ndi, virum fuifle' 

negligcfttcin  adhibendotnCdicu  pro  vxorclanada, 
quod etia  comprobat Cpr.  in  cof  J i J.  col.d.in  litcra 
'R.vbl. «n conf.  1 it. littera I. co.  vol. atq  Dcc.  in 
•t£k?4#oi.nu.4.5tCa4np.in  tracl.  dcdote.par-5.^.?.nu. 
•^.•dieitillum  prbbarcdcbcrc  maritum  poiuilTe adhi- 
bere mediCuriipcritiorcm  pro  cura  vxoris . quod  af- 
ferir  hocfaccrfc  pOniiflc. 

• Prob.ibfr.iut5Tics”igcnri|,t  fi  hxcduococurrant 
fimul/cilicec  quod  quis  pmuit  facere  aliquid, 3c  obii 
satus  no  fccit.ita  codudit  Riii  cof  5 1.  nu.8. vol.  5. 5c 
idem  pnusvoluir.  B.\r.inc6f  loa.in  c.charilfime  do- 
mine,A'  m d 1 fi  .ab  hoft.b.j;.fi  ff.  roI.matv.&  in  I.ido- 
que  piona- , 5t  in  1.  iu:v<r  qui  rcperroriiim  ji.pen.  fi.dc 
admi.toi.A  10  nac.dctcft.m  ver.laa  cuipa.  Io.  And. 
in  c.ftaiutu  dc  rcfcripr.tn  6.  B.iid.in  l.iuiis  ignoraria- 
, C.qniadni!t...rg  icxt.ml.».S>.fi  ad  dicm.lF.de rcmili. 
& in  l.quicomcaius.co.tit.l.i.icd  5t  fi  quis.tf.  fi  quis 
f.au  Fci.incapitifiaiuem.num.s.dcrdcript.  Craucr. 
coiUi! . 1 5 i.num  .4.ta  cit  c.ip.pcrucmt.  dift.  i S.3c  no.in 
cap.  Roma  na-de  conlibus . 

i-xqua  condufioncgcncrali  c6ftituta  probands 


adftriQusiion  fecit  probatur  ncgligcns,prout  conlil- 
IcndocxemplificatBar.ind.conCioa. 

Pro  tcllifi  aute  1'upcr  ncgligcnriadcponentiu  fin* 
ftnidionc  illud  notandCi  cft.  q>  debent  lempernegU» 
g£tia;  probaiionib.innithidco  debent  fuper  illa  ad  in 
ftar  ncgariuc  deponere  cu  conteftarionccciti  loci>5c 
rpisc.cii  Etclelia  Siitiina  deca  pol'. & ,pprie.gl.  in  1. 
optima.  C.dc  contrahe,  fit  commii.ftip.  facii  f.atftot 
C.dc  pioh.vbi  doci.gl.jn  S.li  vcroahfunt.in  Auth.de 
harr.  fit  fai . DofiF  .i  n 1 . i n i 1 la.  ft'  de  vetb.  oblig.  Hcicu. 
inliiorrad  de  probao.nega.nu.a60.  vbilatiiUme,& 
•dc  communi  tcilamr.' 

^ • -hin  . . . ■ . , 

ro  Ti.'C  LV  s i o 

•'ItiTStA  , „.vi  ^ . 

R G V M E N T V M. 


MXClllK 


uv  ■ t i 
"t'  f ^ 


■1:  -r. 


Pronegoti^orepraefumendum  eirc  , qu64  ' 
fcilicet  ex  proprianon  aliena  pecunia 
cratusfit  , &innopnuI!isalijsidveruih* 
efleollenditur. 

.7:  S V M M A K I V M.  . ’ I 

I *I{egotuttor  ex  propria  pecunia Jshiquartrt , iy  lucrari 
prafuwitur . <>  , 

z Admintjlrans  alterius  bona  prafumit  negotiari,^  lucta-  ' 
ri  futs  no  ex  a J w-tiftratsone  bonis,  modo  fit  mdufiriuf. 

J Tutor  in  dubso  non prajumtturfibi  quafiutjfetx  propria 
indujlriaftyopersbusfuit  non  ex  communi;  • ;; 

4 Fratrem  patre  monao  m dubio prajumi  quafiuijfe fibia$t 
propria  indujlria,  ^ operibus  juis  non  ex  eommuiti,  ■, 

* NpO^rSfiafor  texppria pecunia  fibiqu? 

rere, fit  lucrari  ptalumiiur, 
VI  coniti  Itus  relpondit  Anch.in  conl.z  i . nu.z.q?  ctii 
procedere  a flerit  m adminiftraie  alterius  ncgotia.^ad- 
z hucenim  ncgotiarifipfius  bona  ndex  adminiftiHtio 
ncpliimi  ,pbjt  tex.inj.finaurc.  in  fi.ft'.dc  ptiuiJ.  cred. 
& in  I non  vnde  origine.  C.fi  ccr.pct.nam  lolcrti  ad- 
miniftrarore  ex:ftcnte,fic  indulirio,  prout  liinthuiul- 
modi  negotiatores,  facilc etiam  admittitur»  Vtnoa 
iure  adminifimiorio , Icd  proprio  potius  quxlitu  m- 
dicetur)Crau.^nl'.i29.nuiu.j.fic  feq.fie  alios  .adduxi- 
inusin  conci.  Adminiftrator.nu.4.qui  ad  illullrauda 
hanc  conciufionem  conferre  poteiunt- 
Hmc  tutor  ex  bonis  tpupiilun  dubio  nonprifu- 


negligentic  polTunt  determinari  ceteri  omnes  ncgli-  , rnitur  quajfiuilk,  vt  probat  tex.  in  1.  ii  dcfundus.  G. 
gentix  talus  particulares:  n.iin  in  omnibus  ideo  qnis  ©tb.tlue.fic  ibi  Barto.Bald.5c  alii  in  aurh.cxrcftainca 

atrit  ncgligcns.quia  t non  impeditus  non  facit,  fic  lio 


vluscft  inediis  illi.s  opportnni.s  , quibus' aftricliis  vti 
poterat.c.licei  Epilcopus.de  prxb.iii  d.vSoci.cofigs. 
.coi.4.verr.  confirmatur  illa  tont  lufio.  vol.  a.  Crau.  ' 
iB.tr. Rni.fic  exteri  lupra  citati  Dofilorcs.  ‘ 

Sed  qnia  negligentia  non  cft  aliquid  formatu  > , 

fenfu  corporis  percipi  poftit , na  cius  eflentia  no  per- 
cipitur vilu,vcl  auditu, vel  alio  Icnfu  corporeo,  ideo 


7 diretftc  perrertestprobannopoteft,  Ang.no.inl.tc-  1 runaiisc.arD.tut.ee  . 

ftiu.C..ie’tcftibns.5.  in  §.fi  veroobfit.in  Amh.de  hx.  hxr.vcl.ut.vcnd.quc omnia,  & his  litmlu  aptius, fiC 

1 1 X j _ rnimuMiMiic  iiiicnrrbr 


& fal.  Bar.in  d. conii.  lOi.  Rui. in  d. coni.  iz.nu.S.  Me- 
noc.dcjeciip.pofiiemed.  7.q.  5.  imott-ftesalFcrcntes  ' 
fimplicitc:  ,A  dnede  ahquc  negligcnte.dicerfiturpo 
ttusiiidtcare  pcrinrcllccium.qua  deponere, Icu  telti- 
fitnii  dcfado,ad  quod  llinradhibifi , fic  ideo  eorum 
dicVnm  vinaictur.lccnnduii)  Inn  in  cap.  cii  caufam. 

. dcrcftibns,c<  Bar.in  l.qui  teft.imcnto.§.fi.ff.dctcft.  > 
l5cind.confi.to2.5c  Rm.vbi  lup.ficc.  ^ •* 

. Poterii  t.imcn  probari  indirede , vcluti  allcgado, 

8 f proluididi  r.itioncadusiilos,  cxqbusncgligctia  , 
colligitur-perinicllcclu,  vr  puta  fi  volo  probare nc*  "i 
gligctiam  tutoris  in  nd  emendo  pra’dio  pro  pupillo. 


toin  ?. coi.  C.dc  colla.  Alex. conf  40.infi.  voki.  j. 
cum  .addttisperiliuftrif.  Card.  Alb.find.  1.  fideiuu- 
dus.ficdiccmiisinconcl.Tutor. 

Huic  c6clufioni,3c  tllud  cft  affine, fratrfi  patre  moc 
4 tuo  t pnlumi  qu^linlflc  ex  <ppria  induftria,  & operi*, 
busluis,  non  cx  c6munt,vrc61ukdo  tradit  idS  Anc 
cita.confai.nu.^.pcrno.i  Spcc.in4.par.in  tit.de  mdi 
cijs.§.lcquit  ur.vcrf.vt  aute  circa  hoc,&  tex.in  l.fi  dc- 
fiindiis  C . arb.  tut.  fic  1.  venditor , cx  hereditate  ft.de  ’ 
hxr.vci  .-.ct.vcnd.que  omnia,  fic  his  fimiiia  aptius,  fic 
cogruentius  luis  proprijs locis  tradaca  inueoienuu. 

CO/H  C L V S l 0 MXCV. 

'''  V.  A R G V AI  E N T V M. 
Nobilitatem  in  dubio  non  praefumi , fed  elTe 
probandam  quofque  verum  fit : &.,qui 
probetur  nobilitas.  ' t 

% V M M A K IV  Af, 

I NohUtasrsoupraftimitttr,ftifiroi>andqeJl^titr  'y-.  * 
z 'Nobilitatem praferiptione,ni/tihmtmorabiii  fsidettmrt. 


'pBrt. 

probare debcqco tepore pra^hafuilTc  venalia,  qii*.  . )'lgnobllt:atimaduei^arypr^dTidebetouiJefiem^ 
emi  poiuiflcnt,  fi  tutor  voiuiflct,na  cx  quo  potuit,  & 4 NobilesnprafumtquinatMlifitX  genemtd^  i 


rl 


Nobilis 
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Deprobatiohib. 

qu»  nob^af  $nfu/-^$u  vt  in  bsbenti  tSHarckwutuntt 
DiiCdtum,  Comttatmn,  ^ alia Jimthd  bis. 

6 Nobihtas  (piUJit. 

7 'Ti^hUttdsdufUx. 

• Nobibs pfmmtiiquiVMi^ut  (*T  c9is  h^sminum  ^pinn  rtf»- 

tdf.  ^odjr»plseii)’/ubUfmttttVtnum.^.C'io.  j 

7 1 Nckibtatfm  pnbdri pif  famam  iy  cummusun:  bomtfsM 
djiimationtm. 

91  Nwlitas  fuopailo/tr  tefttftprobaifda. ' 

'VJohilirafPrri  nopratfumi.fcdt^bari 
£>|UDllltaCCmd,(,<:rep  alleganti, faiis 
ca  ratione  colligit.  q>  i p(i  res  ftr  aducritia»  nec  nobif 
& natura  ptoueniens»  ciim  habeat  ortu  cx  Abi  accidi* 
tibus  vcl  progcnttohbusj.non  ignorat.C<)ui  nccufa 
rC)  vbi  Bal.  docuit  quem  pnefumi  magis  popularem» 
quim  nobilem  fcu  maenatem»Sc  in  c.  i $.fi  lulhcus, 

. per  illum  text.Sc  ibi  Am.num.6.  Lauden.  Aluaro.& 
Cardulc  pacctcncnda.Soc.conf.24d^!cgatcr&  fub- 
tiliter,  coi.  I.  lib  1.  quem  refert  & fcqiii tur  R i p.  refp# 

• ]S).rubtit.dcdiucrrutcrcriptis.nu.2.Flo<i.iff.dc^b. 
vbt  dicit » qui  agit  cotra  aliquem tanquam  nobilf» 
debet  prohareeam  qualitatem  Corfer.  in  ea.  grandu 
coi.  1 z de  lirpplen.  mglig-  prxlat*  Ca Aad.cor64  vilb 
proccCti  moro, coi. ;.vcr.ad  fccundumicum  ah|sad- 
duClis  per  Titaq.  in  fuo  copir  (b  tm  A.  de  nobil.  c.  lo. 
nu.}.quib.acccdat  Dida.  Ii.;.var.rcl6l  c.  i6.num.i0. 
Koi.i  Val.conr.67.nu  a7.lib.;.Narconf.6)7.nu.)o. 
£c  5.1i>).Rcbufdenominatq.  I2.ru.  14. 

A Ampliarur  huiufinodi  conclnlio , f vt  nec  ex  pne- 
rcriptione,ni(i  forte  immemorabi  lis  ea  At,inducatus 
Imius  nobilicaiFs  probatio  contra  hancprxfumprio* 
sem.vtreTponditFranc.a  Rip.rcfp0n.2d.nu.  9 lib.a. 
de  tcadit  Tiraq  dtato  tradl.de  nobiiit.c.  /4. vbi  pluri* 
bus  hoc  agit»  an  nobilitasprzfcriptione  acquiri  poC 
fit*&  tradidit  Didac.de.  i6.nu.  1 o.ad  ti.quod  probari 
diCit  arg^cx.in  c.i.  depraferi-in  Ade  inHifp.  Regnis 
vfu  fotenG  rcccpmmcllctcftatur;  pcrpcobationetn 
tamen  quali  poirellionis  immemorabilis  nobilitatd 
acquiri ) modo  fcicntia&  patientia  fupetiocis  aceo* 
datiCYplicatciraioloco  Tiraq. 

^ Limitabis  modo  non  procedere,  f quoad  cum  qtd 
fit  fundar  in  ignobilitate  aduedarij.vt  fi  quis  frater  le 
cundogenirus,  dtu>fionem  fecit  cQ  primogenito  ran 
quam  nobui>&  poGea  vult  rcTcmdeteinam  diUilio- 
oetn.qa  diot  maiores  eorum  ndfutffc  nobiles : huic 
emm  meombet  OQusprobanouis»vtdiciinu$deeOi 
qui  fe in  paupmatc fundat,qui  debet  illam  probare, 
licct  alias  prafumatur , quod  lati  comptobat Tiraq. 
przcitc.  to.nu. ! 4.ci[im  maximi  in  exemplo  propoG 
to  fecundo  gcnirusfaifus  Ut  nobiUcatcm. 

4 Limitat  a.ioeo.ti^icAcx  nobili  genere  natus: 
nS  huc  de  nobili  viitotis  nobi  1 itate  prziumi,  coi  li  git 
ex  Cyon  i.prouidcndorn.C.de  poUuU.per  1.  q>  fi  no* 
litt/.quijnancipia,frdc  zdil.cdiA.vbi  Ulii  parentum 
plcrunq;  virtutes  de  vicia  imitanf,  vccltplicacTiraq. 
d.tradl.<lcnobdit.c.2o.nn.2 1 . de  qui  ex  genae  nobili 
dckendit  nobifisdr»  vt  laic  et  per  CaHan.  luper  con- 
iucrBurg.cub.4<b.  1 p.nu.r  t .ver.  cncrc  gensnoblcs.de 
per  Alc.de  przimnp  reg.  1 .pr9ft1mp.4s.de  ex  pr  ogeni 
tortb.  in  poUeros  nobilitatem  dciccndcrc  ir.idaurin 
l.i.vbi  Baidc  lo-dc  Plat-C-dcdignit-li.  < 2. 

9 Limitatur ).  meo,  t qui  habet  quulitatc  inlizren- 
tl,  ex  qua  nobilitas  inluigit  > vt  i n habente  Marchio* 
natum, Ducatu,  ComitatU,de  aha  Umilia ; illa  ctiiin 
faaonr  pczfumi  ilios,  q ea  tenent  cfl*c  nobiles  ex  eo, 
9>  principibus  tnagis  accepti  videmur  Bart.  111  l.i.  C 
dcdiga.li.ta.ficittcx.inI.i.C.vbi  Scnaiorcsivcl  Cia 
ntlimi.de  9 ibi  Pau.  de  Cafl. no.  delate  Imo,  in  ca.de 
multa  de  pr^benin  Un.  6e  conlnlcndo  eradit  Siiua.iiv 
conCjO.nu1n.42.Uc  il!cdrnobiliS,quia<lha:rcc  latcii 
funcipu  illius  peuxuUu,  Purpuxjo  i.  1 .gol*  1 s.  de  iUi 
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Ofnnct,fF.dcoffidocias,  pcrfcx.in  l.r.CdcpropofT-' 
ti»  laborft  lib.  12. ficur  dt  is  reputatur  nobilis,cui  Prin 
cepsarma  fiuc  tnfignia  concejnt.vtpcr  Rai.in  fra<L 
nobili.  i.q.?.q.prin.d(  cxprcffiiis  is, cui  priuilegiu  coti 
ceffum  fuit,  BaUni.fjcrilcgijf  C.dcdmafisrcfcrjpn 
laftnl  omniumjCol.i.O.  deteft.  non  cft enim  aliird 

6 nobilitasf  Quim  qu.tlirasqnzdam  per  gerente  Prin- 
cipatu illafa,qua  qujseimvd  defccndenres  ad  tertiii 
gradum  vfq;  vitra  plebcm^honeflos  accepti  often- 
duQtur,vrcx  Bar.ind.l.t  declarat  Silua. conf.t.num. 

7 22.cum  plur.lcq.Et  hzc  eU  nobilitasduilis  t & poli- 
tica diflind^adclcpararai  ptebeitare  dt  ruUicirarCr 
dequaper  Dar.ind.l.t . 5c  ibi  lo.i  Pl.it.  5c Sil.d.confL 
inu.)7,Aliacrten»mnobiIir.';s»  quzex  virtoribus^- 
uenir,&  feientia  qnain  nobilitarem  apud  Deum  ap 
pellat  Tiraq  qui  copiosccxplicarK  declarat  citato 
tra£l.dcnobjli(.d  C.4  nu.ii.cij  pliir.faiq.iquofumi 
pol1tinta1i9  qualitates  nobilitatem  inferentes,  de  du- 
plicem nobilitarem  cflc,&  generis,  de  virtutis,  ponit 
Mandofadeffccltim  illius  regoir.  in  rcg.de  annali, 
q 6onii.2.quiat.inKn  m perpendenda  nobiiitatead 
communem  rcpur.inoncm  rcl]picitnr. 

Limiccs4  velim  conclufioncm  noflri  non  procc- 
S dtrcmcott  quem  vul^ns,  de  communis hominu  ^fH 
marion^ilS  reputat : isenimprxfumitur  nobilis,  de 
nobilis Ht,tanqiuni  nobiliiascx  vulgi opinionepen 
dcattlo.ile  Plapofl  Rar.in  d.I.i.FcIv.in  c.fupeo.col. 
x.dc  teft.Guid.pjp.dtc.sK.lcd  qiixro,an  nobilis, eo). 
pcn.Cafl‘a.conf6c4  Bonusi  Ciitrili  in  iract.  denobi 
. li.in  d.par.Did.Coiulib. i.varta.rdo c.id-  nu.io.Cal* 
can.conf.s.  in  taufa  pendente,  verf  ex  fup-  adrtuflis, 
boc.conf.i4Aeieganrer,col.i.  vcrf.i.rario,voium.2. 
Cardinc.pc.-vcncrabilc.nijir.vlf.vcr.quatritdc  hinc, 
qui  Gl.finikgi.Cal]i.cl./.t9.nu.  26..Mcnoc.  de  arbir. 
lud.lib.x.cafu  6;C.nn.4. 

p AmpliarorafittO^dicimuscx  communibominG 
xflimationcnobilitarem  przfumi,procedcre  non  fo 
Ium  ia  nobilitatc,qoa:  dicitur  genens  de  politica,  (cd 
, aiaminnobilitareaniinidcvirtutum , v'tdevirnite 
tradit  lo.Crot.intrad-dctcflivpar.4.nu.  141. 
ro  Subiimitandtim  f tamen  clt  ira  procedere,  vt  huic 
prarfiimptioni  tantilper  Getur,  quo.id  connanum  no 
probctur,vidicii  Tiraq. d.c.io.nu.^ 

Hincifflteum  nobilitas  ad  c6plurcs  iuriscilcAus 

11  fjtpc  piooida  fit. probabitur  tappolite perfanum: 
de  communem  hominumarlhmationc,  Bal.inl.pto- 
uidendum,pcril!nm  tex  C.dcpoflulando.quS  (equi- 
tur Felin  c.vcntcns,  nu.9  de  refti.  Dcct.m  c.  i .nu.  i'?. 
dcapoG.Alex.ad  Bac.in  l.dc  minore  btormcta.col. 
pen.ff.dcquxlhonib  I.tfini  .idmoncndi,cdI.*'9.v‘cr. 
item  nobiiiu$,tf  dciurcinr.Guid.Pap.rmg  2 ; i.nobi- 
litasprobac.Io.de  Plat.inii.i.i.C.dcdigmr.Itb.ii.co 
pioscidcTicaq-d.c.tanu.il.  Ducn.rcg.xs^.lim.;.  de 
dcnobilit.  genens  quodper  famam  probetur  rtadit 
Franc.Maic.dcc^Uclphi.Sos.uo.9.par.2. 

1 2 Hinc  probabit  nobtlius  alicuius  patefies,!  qui  di 
eant  illum  u6  umpheiret  L^ilcni,(cd  a populopco 
nobilircpucariiSoc.imcrctftl.Cur.fcn.cor.iS.qucm 
refert  Tiraq.d<c.  lo.ntip.k  tradit  Bon.  dCur.d.tra^. 
nobili.par.6.ou.9.cdif  erbnim  vUis  loquCdi,  Huc  vfus 
propnzciUicaiis,vel  c6is  reputatio  nobiles cOBitiut, 
Bar.d.l.i  Accooluctudoin  hocmagts,quamlcx  attf 
dic.Cafl.conf.299.inc.  dubitat  primo  1n4.dub.qud 
cuniahisad(iucuSild.coiif4.nu42.  Sraphifupcrfi* 
gna.fol.i  2p.a  icrgala  td  Mad.  fuper  reg.  cJce.xeg.  de 
4nuaU].6ain  prin.  de  ideo  p6c  cfle  aliquS  hdbcn  pto 
nobili  luaiiquoloco,  de  in  aliocllejgnobilC»  ve  ^o- 
batSil.cool'.i.au.)4.  patexun  1.  munerum  in  prin. 
fi*xic  niune..Sc  hono.  de  ib  ad  piobandu  qu5  clTc  nobi 
le  inter  alios.aiticulos,qui  hen  ddnt, deponunt  k Bar. 
jiid  l.  i.ou. 9ft.de  i lo.de  Pia.in  vlt.  coi.  articulatur  it 
cf  cois  vrusioquaidi,dc  locclligcndi  fe  habuit, tcllcs 
dcpouciucs  fup;iotubtAKpro  ratione  didi  debere 

J^pbiMaJfstiU,voLi.  Hh  j dificrc. 


, Sc  maioicseius 

omnes  nbbilfs» 

£c  tenebant  & rqparaMQtrfMWKiitf^ttSi»  fltorcs,(la 
tus»&  conditiones  facientes drcxc^^tes»  wpfOfsli 
bus  iunrhabid  & icput^ti  inter  ottmcs»  del^  cogni* 
tionem  habente$.vbi  de  nu^i. dicit  t^fuificerc, fi  re- 
ftis  diceret  aliquem  de  e&  natum» 

nifi  adderet»  & tanqua  m nobilem  i poputofiiiflc  ac 
ccpniim»qu^  & fup-  diximus,&  ibi  alU  adptohario- 
nem  nobilitatis  facienriaiad  ^edom  nominationis 
ponit  I & in  q.  ftaritn  fcq.quot refles adeunden  efifc- 

<ium  in  ea  probanda  requirantur. 

* ' * ' 
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ARGVMENTVM. 

• \ 

Nobilitatis  multje  referuntur  praerogauua^,^ 
Quibus  pro  ea  praefu  mitur. 

SVMMARIVM, 

I PronobiliMtmaximtprdfunti. 

n Pro  noBlHate prttfutni  aon folii  qvoad  quajitates  uttrifi- 
ftWyVt  anhmingtnmtattm^veriimtUA  quoad  txirim-  ’ 

JicatnobilitattfntoHamtntei,  , . 

0 jyonationempfdifuwt innabilibus. 

4 Subido  contra  ufttnh  qua  alias  non  cejfartt  y ob  nobslita- 
umctjjat.  ■ 

y Nobilibus  teJlihustsiagiscrtdi,qudss$pltbM. 

' Contrar.nu.6.ConcUatio,ftu.7.. 

8 Nobilium  mulierum  tefiimosisum  praftrri uftsrrsonio  vi- 
rorum-ignobiliusss. 

p Nobilibus  tejlibus  magis  credi, quam pUbtisjmamji iBi  su> 
biles  ej/estt  rtumtro pauciores. 

f O Tejlibus  ignobilibus  pro  reo  depcnesrtibses  magis  eredi, 

quam  nobiUbses pro  ailore. 

I I Nobilibus  tejlibus  pro  dilore  deponentibus  magis  credi,  q 

ignobilibus  pro  rto,cum  oifmtpduperes, viles,  & factis 
' corruptibiles  ac JuJpeili. 

X 2 Teftsbus  ignobilibus  verifimBiora  degossenlBius  mt^is  crt  • 
di, quam  nobiubut. 

t;  Nobilis  te/lsi  aut  igssobilis  t quis  dicatur  ,iudieis  arbitrio 
relinquitur. 

t^Nobuest^esetiam^ngulares  probare. 

1 5 Nobilium  mercatorumsoditibui  etiam  pro  (e  cftdi  io  par 

ua  quantitate. 

16  Nobilitatem  conferre  ad fidS peregrino  adbibenda  dtfub- 

traHione  reru,quas  dicitpofui^e  in  naui,yeldiuerforio 

1 q Tilpbilitatis  ra  lione  tur amentum  in fupplementum proba 

uonts  deferri  etiam  in  eaufagraui. 

Xi  Statuto  induci pojk.quod quahbet eaufatam ciuilis,  qua 
' criminali  termineturjolo  ujlimonio  alicuius  indigni- 

tate conduua,iJ  nobiui. 

1 9 T^biit  ujlrenti /tmpliti  verbo, Je  mandati  habere  d Prh$ 
ctf/e.credi  abfque  ana  probatione. 

10  N obih  qui  credidit,  excufatione  dignum  epi 

XlU  llUUIULatC  nitgl.inc.iJlud,4o.di 
ftin.ac  notat  An5.inl.fi  a bone  tideiiper  illum  rex.fF. 
dcrci  vend.laAnd.incconllitutis.z.col.pen.deapr 
pcila.R0mfing.7z6.fit  hoc  iurccautu,Earb.conr.j. 
col.i  6cconil;;.coi.i.iib.z.6c  coni'.;6o.col.7.  iib.j. 
Corfct.in  rcpct.in  c.grandi.defupplcn.neglig.pr^la. 
Ccpo.in  trac.dclnipc.mil.elig.coi.iz.cuicq.Alc.de 
prxfuin.reg.  i.^runi.48.  Ghcrar.d  Petraffing.jo.Soc. 
iun.c6r.?9.n.26.1i.z.lo.Lup.inrcpe.mb.dedon.inter 
vir.dc  vxor.col.i6.Tiraq.in  trac.de  nobix.zo.nu.zo. 

' &nU.4i.Fran.Mar.dcc.Dclph.izio.nu.2.in  i.par. 

1 A mpliatur  proccdcrc  non  foiu,t  quoad  qualitates 

intrinfccas.niiuirum  animi  ingenuitatetn,.dc  fimilia 
- .vcruinct  quoad ucuinfecasnobilitatcinconccraea* 


lofepbi  Mafcardi  ^ 


r~ 


5 


tcs»vt  loquit  gl.in  d.c.i]ludi40.difl.trid.  loJLcc&k^-  ^ 
in  trac.de  primogumura,art.z.nu4.  •swj.c * 

S Ex  quo  dcdiicicur,in  nobilibus  t ctidm  doftitionE 

prafiimi, gl.in  l.vxori,$.vlt.dc  ibi  Bar. fF.dclcg.].Bal....> 
in  l.fijpatcrnO;  C.dcneg.gefl.  laf.in  1.  contra  ius,$.(.  ^ 
col.i.ir.depac.Roin.fing.644.nobiliiasinducic>ple*  . 
'ne  Tiraq.mnobilita.c.vlt.nu.47.  & poft  cO  lac.  Mer 
noch.in  trad.de arb.  iud.Iib. z.ccnt.  1 . cafu 88UIU49.  . 
& nos  pofuimus  in  conci,  j54.nu.58.  ^ ' 

4 Ampliatur  fecundo  adeo  procc$lere,tvtpcopta 
nobilitatem  cefiet  liilpiciocontra  tcflem » qux  alids 
non  cciracct.c.nili  elfent  vici  prouidi»dc  pntben.  Fd*^, 
in  c.in  lireris,  de  tcfli.  licet  contrarium  fcnlcric  Arer* 
ibi.ad  quod  vidc.Crot.de tcfli.par.4.  nu.z}.  y/^‘ 

I n fertur  ra  odo  cx  hac  conclufione,t  nobilibus  fC* 
ftibus  magis  credi, q plebcis,not.glo.in  I.  j.in  vcr.ple» 
bco>pcrillu  tex.ff.de  tcfli.  Spe.in  tit.de  tcflc>§.  pofl^ 
vcrf.p6rrq,Bar.in  1.  i.col.9.C.dc  digni.iib.  1 z.laiiin  1« 
maiorcin,CXdcpac.Fcli.inc.innoflra,col.pcn.dete>  , ^ 
flib.Calca.in'conf  9.in  q.Iacobelli,  Gol.;.vcrf.  fed  po 
fito,Dcc.conf.;42.in caufa pattus,in  i.dub. ad  fi.Caf ' 
ra.fupcrconfue.Burgunaub.4./r.2o.ver.  uittc  toucc&  « 
nu.z.R.uin.conf.3  j.coi.fi.vol.^dcconf.i58.col.pcn* 
V0I.5  .lo.Ledricr.d.rraddc  phmogenitura»arr.z.nu« 

4.  Aymo  Graud.conl!6  plura  videnda,  nu.zs.  plurcs 
congeritTiraq.de  nobiii.c.io.nu.38.  & pofl  cumPo 
ttusRoiziusdcci.Lirua.j.nu^j.  '.,.  ■ ^ ■ 

i Contrarium  tn , f quo  ad  hanc  illatiobem  »feitfe 
gl.in  c.egofblis,9.diff.Soc.c6f.iO).col.4.vol.3*qttOS  < 
refert  G.ibr.dc  tefli  .conci  4.nu.  35.  fcd  crit^duetten* 

7 dum  t pro  difiindioncivt  etiam  aduertitGabr.  loco  > 
cita,  bohos mores prxualerc in  propofito  nobilitad»;  % 
vttradit Bal.inc.caufam.in fi.dcproba. quem ibifc*  , 

. ^iturFel.anrefi.&inc.fupcrco.  il  z.col.3.in  ti.de te 
fn.Barba.in  c.  1 .col.i  .dc  don.&  in  conf  Z7.U.1.  & la* 
tc  pcrTiraq.qui  plurcs  congerit.d.tradl.c.4.nu.i6.'Pi 
3 Huiufmodi  autem  illatio  ampliatur,  t primo  cd!^ 
fi  eflent  mulieres liobilcs,  nam  illorum  tcliimoniumi, 
prasferretur  tefiimonio  viroru  ignobilium, Ghcrar.a  ^ 
Petraf.fing.ii.hiscalib.Tiraq.d.c.zanu.;3.  Pa.Rw' ' 
ziusd.dcci.Liruanica  3.  nu.44.  > / * - . , V 

Ampliatur  z,  f ctia  fi  tcftcs  nobiles  c^ent  numeiO' 
'pauctoresiBal  .tn  i.tcflium.col.  pcn.  verf.z.dico,  C.de 
tc(lib.&  per  Tiraq.d.c.zo.nu.j  3.  Gab.d.c6cJ.4.n.;7.‘> 

■10  Limiraturaut & intclligirur  procedere, fnifi no* 
bilcsdeponcrcnr  proa^re,  5c  ignobiles  pro  rco,qa  * 
tunc  magis  crcdcrcnir  ignobilibus.  Ruin.conf.  158. 
nu.i4.vol.5.cx  not.pcr  gl.in  c.dcrici,$i.djft.6c  Abb. 
inc.ex  litcri$,3c  ibi  Dcc.de  prob.Tiraq.d.c.zp.nu.i4. 
Roiziusd.dcci.^nu.46.  ' 

1 1 Subi  imitatur  tn , f qfi  teflcs  a£lorisdiifemtirroi&^.. 

dignitatc,&  tcfiesrcicxjfliintbon?conditionit&fa;v, 

’ mx,  nec  in  cis  cadit  aliqua  fufpiciofalfitatisratione*^ 
paupertatis, vel  vilis  <5cinfimxconditiQnis,'fccusve<^, 
rbifi  teftcs  rei  fint  pauperes,  viles,  & facile  corrupti**,, 
biles  ac  lufpcdi  :ita  confulcndodeclarauit  Rui.prae; 
citato  comi  1 1 S.nu.16.  verf.ncc  obftar.vol.5. 
xz , Limitari  fecundo  pot,tnifi  ignobiles  prob^AlI^  * , 
rifimiliora,  Ay  nio  C6I.7  jcol.  j.vcl  iuris  prxfumpdo  ^ 
ne  clVcnt  melius  informati,  Grarconfs  i.col.pcn. 
cdf.Sz.infi.vol.2.quosadducitGabr.d.c$cl.4.n.4ii|q 
Declarantur  aut  hac, tquxdii^a  funr,peitdcrecif/^' 
arbitrio  indicis,  quis  dicarurrcfbs  nobilis  aut  ignobi  ^ 

' lis,Alc.ad Bar4nl.3.inprin.fl’detcftib.Tiraq.deno-^^ 
bilit.c.  lo.nu.  10.&  pofl  cum  Menoch.de aib.iud.lii^ 

Infertur  fccundolocof^^^^^Iu^lj^»i^^|. 
nobiles  probare, €tfiogulares,Cafh.inl.admonendiii^ 
ff.de  iurciur.&  in  l.Lucius, ff.de  ijs,qui  no.infa.  ponit»  i; 
pro  fing.Marf.fing.  1 14.  vulgatum  & tritum  eft  apud^: 
omnes, & dicit  no  lo.Crof.in  trail.de  tcfli.  in  7-P-*f**.  A 
verf.io.&  vlt.fitcoockifieb^|Xixx  contrarie  arguat» . 
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De  probatiori  5b*  '• 

1 5 Infertur  ?.  credi  f codicibus  mcrcatorC  nobilium, 
etiam  pro  fe  in  pauca  quantirarc,vt  fcribit  Ba  .in  1. 1. 
col.i.verf.qjid  cr^o  cft  in  codicib.C.dc  cofcl’.  Alua. 
in  c.  I.  ^.funilcs  ruBicuin  > dc  pace  tcnen.  quos  addu- 
cit T«raq.d.c.io.nu.  t S-&  propter  nebiliraiem  infur- 
gere  pra:lumptione  pro  priuata  (criptura  ponit  Soc% 
in  conf  iS7.nu.3.vol.  2.&poftcumHicr.a  Montein 
trad.Hn.rcgun  c.6?.nQ.9* 

16  Infcmir  4.  nobilitatem  f conferre  ad  fidero  pere- 
grino adhibendam  dc  fiibrradionc  rerum, quas  dicit 
pofuiflein  naui  vcldiucirorio,Spcc.tii.diefhrtis,§.i. 
verf.  fcd  quid  fi  naut. 

tj  Infertur  t.iurm t in  fupplementum  probationis 
dcfectictiSincaura  graoinobiiicatisrarione.Franc. 
Cur.)nrepe.l.adinonSdi,in65.fal.n.n i tf  dciurciu. 

St  Infenurd-tgr  licet  non  potncfiatutoinduci.rpcre 
datur  dido  vnius  ad  plenam  prnbationC , poterit  tn 
ilarui,vtqnf  libet  caula  tam  ciui|is,qudm  criminalis 
terminetur  lolotcfiiinonipEpifcopt, Ducis  vel  Mar 
chionis.vel  altcriu'  in  dignitate  pr^fulgcnt is  5c  nobi 
lis^taco- Pctr.de  Pio'.inrepet.d.l.adinoncndi  lT.de  m 
rciur.  qui  dicit  cafumcOc  finguUeero  in  c.  quicunq, 
ii.qnrfit. 

jp  Iire:t7.nobi!itaflcrcntifimplid  vctbofcmlda- 
tQ  habered  Principe  credi  ablq;  alta  ^bationcip  rex. 
'in  c.nobili. limus,  17.difi-not.lnno  inc-cu  in  lurc  pe-. 
titU5sdeoff.dclcg.lo.And.inc.ad  Apoftoliti.irtvcf. 
proponi  iur.i,dc rc  iudi.lib.6. Luc.de  Pen  in  >.mulie- 
%es,col.5.vcrfiio.gcncraliter.C.dc  digni.lib.  lo.lo.  4 
PU.inl.prohibitum.C.dc  iurcfifci,lib  u.Ang.confi 
iSz.M andattim  Principis.quos  cit.ir  Tiraq.  d.Cji.  r o. 
ftu.4iGabr.deprob.cond.t.nu.8.ex  quocredit  Car- 
dinali aficrcnr),fc  habere  rpecialem  commilUonC’, 
vr  per  Alcia  dc przrump3rcg.i.prxTum.48.nu.t.. 

;io  Infertur  8.excu(ari,t qui iiobili  credidit , vt  ponit 
id£  Tiraq.loco  citato, nu.»;.  dc  latilEmc  profoquiiuc 

• dcclaraadoGabrdccriminalib.concl.S  tiu.  {6.in8. 
ampliat. Alia  polTcnt inferri,  fedquia  tunt  extra  pro* 
poficam  materiam  probatoriam,&  a Titaqucllo  cu- 
mulantur>conluit6  o mi  ituatur. 

C C LF  S I 0 MXCFll. 

» . . . 

ARGVMENTVM. 

Quibus  in  cafibus  pronotaiiicu  preruma* 
xur,  vel  non  praefumacur.  ^ 

S V M M A R I V Af. 

,7 

t *^lptarius  iffwoprffumiiurtp' cur. , 

X 'A(pt trium  iiimtnrm prafumi  aiet  verum  etiam Ji 

infirumintum  conjicitnt  ajftrtret  ft  nctariu  ininjlru' 
mtntffahfcriptionc,  ei  non  crtdatBr. 

3 fijota  ijHimnon  probart  ex  licentis  data  a iudiet  slirui 
no^andauttenticsndi protocolls  talis  notari/  defunfii. 

*4  T^otarisem  in  prateritum  fmjie^sds  ex  eo  refit  non  pro- 
bat,quod  bodse probat  eumtJU  notarium. 

5 "A{ptarium  eo  quem prpfttmi ,qudd pars  non  opponat, 

d Notarium  ex  antiquhattprafums.  Contrar.nti.y. 
Conesltafio,  nie'.9. 

9 Tempus^quod notariatusinducit praJumption«m,tfl  cen  < 
tum  annorum. 

j o Adsnintcula  qua  probent  in  antiquis,quem  e^t  notarii. 

IS  Nota  -tus  ex  antiquitate  temporis  prajumiiur  sn  dubto, 
fieus  in  etaru. 

IX  N ot artum  ex  e6  prafumi , tp  eius  injifm  producitur  ex 
longinquis  partibus  prima  facu  appareas  in  forma  c6i  ' 
C,  puolica,  non  abolitum, non  cdccUatum,  necin  aliqua 
fuipartifuipelum.  Contiar.nu.il. 

CoHctliatio,nu.  1 4. 1 5 . 1 6.£7  1 7. 

Si  injlrumento  ex  longinquis  partibus  in  forma  communi  ' 
produiio  Si  cdsjiptrfona  Jis  legalis  qus produest. 
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Ninrarilim  ^uinarorafTidprarfumi  ftrtt 
Glta  II U m .cxcocbfiar.qrnohariatusitt 
faaoconfiilir.dc  fa^anonpracfumuntuftlriifbcllo^ 

Sfatla:,  fT.dccapt.Itcmquianorariatu<olficiu  nod 
c61crtui'4  natura,  fcd  ab  homtnibusdiRQirarghabC* 
tibuSjdt  non  ab  omnibusdedd  paucis.  pp;p  hanc  r.o 
ftraui  coiidulioncfirinauit  Spe.  in  tir.de  uifir.cdit.^v 
JR.cfiar,ver.3t  rci.is,Iun.ii\c.vcnies,dc  ver.lign.  DcC.  , 
coui;}6,inpdn.Cafi.inUcrimarios,C.Hcrcfi.m;l.c. 
<-apcl.Thoj.q.?to.  Eg1d.dcci.19;.  Aifl.de  nou.fcji. 
nu.a6.0cla.Cach  det, .Pedem.  1 17,1111.  j.  Alcxconfi. 
i66.col.z.lib.z.3cmconr.ioi.lib.4.Bocr.q.j6.nii.ir- 
in  i.par.Io.Graf.intrac^.iielubftaniial.Procur.in  fub 
lixipr.nuia.  Ay1n.Crau.conf.7z.in  prin.iSc  in  cof  1 2 n 
nu.i6.de  inconl;i  50.  in  prin.  Alcx.c6fp7.n.?.vol.7. 

& idcof  IgS.co  vol.ic  ulco  probaiid.icUc  qualitate  * 
notanarusjtradutocs.pojllnn.in  c.t.dc  fiiaft.OIJr. 
conf  1 77-dc  loio  the:naie,col.2..ad  fin.  verf  4.  obneir 
Cyn.&  B.il.inl.coparationcs.C  defi  infi.&,pducc$ 
iiilirm  huiulmodi  probationisoncrcgrau.itur  Iccuo  , 
dum  Alcx.d.  conf  166.  col.i.verf  5c  9 cranrTabel* 
iiones,^oc.coiii.  3 j.profcqucndo.col.i.  vcrtz.coclu. 
lib.  i .Andi  coni.z  i ;.pio  dia  parte, coi. z.  circa  nicd. 

X A npliaturhinoiconcluiioproccdcrc.tctiam^ 
inllrin  coficicns  afTcrcrci  m milrumenti  fubfcripcio 
nc  Ic  iiotariiiin,vt  ego  Ver.pub.  Imperiali,  liuc  Ponti 
ficiaauthoritatc notarius  lcripfi,5c  publicaui,  Ac. 
Monenuntrcditiirafllirioninotariiluperipibnor.i  - ' 
natu  Bar.inirada.de  Tabd.q.j.ycrf  licet  quis, ioan. 

Bctta  dcEirmo.in  tr.ad-de  Epifcopo.in  5 par.4.libri> 
nu.8.Socoi.c6l.}?.coi.i.li.i.Cclfad  Lanfr.dcOri.o. 
in  c.qnoniam  contra  nu.  i ;.dc  prob.  Crau.in  rrad  dc  : 
antiq.tctnp.pat.j  vcrfvidcmus,nu.z.Bart.d.q.36.nu. 

S.lo.dc  Pia  in  l.gcncraHiCdc  tabul.lib.  10, 

) Arapliarurz.tciq>daAdrctI;ccnri.ilcuandi,rcu 
auchencaudiproiocoila  talis  notariidcfunclialieui 
notano  per  iudiccmam  adhuc  d.  liceria  no  ,p  bar  no- 
lariatumara  cii  finc  verba  cnunciariua,  non  ptobanc 
laiteciuoadcos,  qui  diilxlicentixnon  fucnit  pfen* 
tes  jibat  Alcx.d.c6f  1 66.col.z. verfA  ct  perd.  liccn- 
tiaiu,vol.2.&  policu  R0I.4  Val.conf  ;z.nu.8.vol.Jk 
4 Ampliatur  ;.proccdctctciiam,qi  limplicucrali- 
quis  probaretur  noranus,  na  cx  huiufinodi  probauo* 
ne  dc  prxfciui  non  inferretur  pixiumptio  in  proiterir 
tUiAlexxof  i9S.col.z.vol.7.na  qui  vult  probare  ali- 
quem fuific  notarium,  fundat  fein  tcinporcroportct 
ideo, quod  limitate  dc  co  prober,!,  cum  aifium,  fi.  dc 
ocg.gcftoicclcqurtur,  hodie  ahcjuiscfl  Tabellio,  cc* 
^oVmthcruBafin  l.c.x  pcrlona.in  z.col  Cdc proba.  / 

dcini.qui  aduItctij.C.dcadul. A per hxc tradit Rol.  I 
cita.conf  ;anu.i  J.vql.z.  i- 

J Limirawr  modo  luperior  conclufiof  procedere 
paricopponentc,  Acgid.conclu.540-  (i  pars;Vant.ia  , 
tiacLdc  nullit.  tic.de  nuU.  len.  cxdcfeAu  inhabilita- 
tis  fcu  man.  comp.  Ncc  enim  iudex  per  fc  requirere 
tenctui,A  ita  DoA.  liro.c.ta.in  prin.loquuncur,  dum 
dicunt  ootariaiumeileprobandu,  modo  Icilicctop-  ‘ . 

ponatur,  ali4scnim  parsccnfctut  approbare,  velati 
probat  Aymo  conf  i^o.nuz.i.parr.  r 

6 Limitatur  z. non  t procedere conclufionc  inante 
. quistcxanriquiutccnim  prxlumiturnocariaius,lnn. 

inc.vcnicns,devctb.lign.Bal.inau.hquasaAioncs,;  f 

circa  fi.C.defaccof  ecclel.A  inl.comparationcs,  vbi 
• *Sal.C.d'cfid.infir.&  Bil.magis  "cbtrervjdcmurfc- 
qui  Doci  vtdiciiCrju.m tradi. deainiq.tcmpo.in 
part.vcrfvidimusingcncrc,nu  8.Afil.dcc.Z5i.ad  fi. 
dcci.24;.nu.;.Barunl.i61cmnib.infin.C.dcfi.infiru. 

■ R1m1n.1nU1.nu.15.1nfi  vcrf.addeetiS,  Cquiadmir. 
Fran.M.ir.q.Ddph.4S9.nu.i4.in  i.par.Dec.cotif  36. 
coi. z verf  non  obfiat. 

7 Contra  ttn  hanc  limitationem , quod  cx  fbla  an- 
tiquitatenon  prxfumatui  notariatus , fcd  aliud  ad-  ’ '' 
oriUtcuium  requiratur,  ccnuii  Corneiibi  contiuriu?. 
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ifi  conf.  ui^olj.inii.v^er.non  apparet  etiam  dcno- 
tariatib-  & inconf.?04.  col.8.vcrLquod  & lccundo> 
lib.}.6c  late  in  conf.24.col.sdib4.quod  vidiflccon* 
fultum^ntiquitatem  f:ilicecrolamBon  fifficcrc,Go 
nics.ind.l.comparationcs>inaddi.ad  B.)ld.piurcsm 
hanc  rentcntiam  adducit  ,&  it  ex  fupta  poliuspon» 
dctatCrau  in  traii.de  antiq  tcmp.in  j.par.  vcx.  vidi* 
xnusingencrcinu-d, 

8 Haec  tn  contrcuerHa  opinionum  conciliari  t p6t, 

vt  prima  procedat  in  inllfi8antiquiflrimis.l'ccuda  au- 
tem in  (impliciter antiquis , in  inftmmctis  etiam  an- 
tiquilTimiSji^idctur  aiia  probatio  impoflfibiJis,  & hoc 
calu  loquitur  Ba  ld.in  d.auth.  quas  aiiioncs>5c  in  d.l. 
comparationesiAlcx.conf  ioi.col,|.li.7.Iaf.in  1-Bat 
barius,ff.dcoffi-pr2r.col.u.in  s.limit. 

fi  Tcm  pus  aut,  f quod  citra  aliquod  adminiculu  no 

tariatus  przfum  ptionem  irtduccre  cx  (upra  relatis  po 
fuimus , erit  ad  minus  ccnram  annorum,  requiritur 
enim  antiquiltimum,  A (Hiii.ded.245«&  dcci.Z5  i.dc 
prxlupponuntfupra  relati  Doii. 

10  Adminiculat  vero  in  (impliciter  antiquis  emnr» 
vel  quia^robatum  fuir.q»  haberetur  ille  pro  publico 
notario , vel  quia  producantur  plura  inftruraenta  re- 
perta in  Archiuio  publico,  vcl  producitur  matricu- 
la eius  nota  tiatus,vtioquuntur  relati  Do^.dcdccla* 
C3tCrau.lococitato,nu4.& 5. 

ji  Declaraturtamcntq»  modbdiximusprselumi  no 
tariatum  propter  antiquirarem  temporis  procedere 
in  dubioaccus in  claris: ninc  enim  cdTantibus conic 
fluns  (lamr  vcrirati,vt  poft  cos,  quos  adduat , tradit 

Hicr.i  Mont.in  trac.fin.rcgun.c.  lod.  nu.6. 

11  Limitatur  j.conclufioncm  proccdcrc.f  qn  inBrrn 
dc  partibus  proximis  & vicinis  producitur,  vbifici- 
lls  pot  haberi  probatio  & informatio,  fccus  fi  produ- 
ceretur mrtrm  cx  longinquis partib. prima  ficic  .ap- 
parens in  for.o5i  Sc  publica, non  abolitum,  non  can- 
celiatuinmecmaliqua iui  parte  1'ui'pedu) tunc cnim 
tatione  dilficilis probationis  pro  inllro  prarliimi  Icri- 
bit  po(t  Azo.m  lumma  in  aurh-  dc  ti.indr.  Spc.m  tiu 
dc  mtlr  cdit.§.  rcftat.  vcrflcd  quid  Ii  producitur,  nu; 
d.nam&  pixfumimrpro  producente > q*!!!  memor 
fiix  (alutis, 6c  pro  tabellione  quod  vera  (eripient,  idd 
tradit  Piacl.Papicn.de  for.opp  contra  indiu.  verf  no 
fiur,ncc  cd  publicus,  ncc  authcn.notariiis. 

Apodil.ad  Alex,  in  tr.aci.  depraefum  p.  rcg.?.  prae- 
fump.i  ?.nu.i7.&  hancopinioncii^^uic  CVn.Guiicl. 
deCun  ini.coparanones  C dc  H-yidr.Bal.inUiqua 
per  calunjnia,inti.C.de  Epif.de  dc.  gl. in  Auth.de  ri. 
irili  i».in  fumma, Iac.de Bclui.ibi Jl.qd  (1  Tabcl.coh 
d..\lcx.c6f  no.incau.appcl.in  i.col.n.8.vol.6.  Coc. 
coi.  1 7.vf  in  hac.nu.p.  vol.  1 . A ufc.  ad  CapcL  Thol.q* 
3 ^o.Sc  hancopin.dbi  placere  dicit  Hlpp.de /Viarl.m 
l.(i  qs  ncc  quxd.nu.  i do.ff  dc  qusd.  pro  cuius  confir- 
matione addudtiq)  indrm  prarfuiniturelTe  talc,  qua- 
le appaiet in  i.iui  tigura)Bal.in  c.  1 .^.li indrm,dc  no. 
fcud.&  in  nodris  icnninis  de  notariatu  dicebat  Gof. 
iniuinma  de  fi.indr.6c  tenuit  A ng.  in  A utb.de  hxre. 
& f)).quos  refert  A(fl.dcc.Ncap.2S»*nu.2. 

Ij  ConirahancliinitationJ  .t^imoopusfitprobaT 
tionc  notariarus  ,et  qii  indrm  ac  longinquo  produ- 
citur,alii  tenuciunr,quia  ignotis  figiliis  6c  ignoto  no 
tario  non  creditur, adducitur  Inno.dc  ibigl.in  c.i.& 
2-dc  clc.pcregrinante,vtrefat  Prail.Papien.lococi- 
tato,6c  Mar  ind  l.fiquisnccquxd.  nu.  i88.Bal.in  d. 
1 coparationcsiC.dc  fi.i  n dr.  6c  9 cdtradiccncc  aduci 
fano, non  debeat  fidesadhiberi  it  hoc cafuindro,di 
dtcerriirimam  ede  rcntcntiam>  Laiifr.de  Orianoia 
c-qih  contta.nu.i  2.i(.indi'umentoruin  produdio.de 
prob. Abb.&  pod  eum  latc  Dcc.in  c.  t.nu.  1 p.de  fi.in 
nru.adducit  Cadr.in  cdf.204.  quem  it  adducit  M^f. 
in  d.ffiquis  nccquzdio,  in  hunemodum  didingui- 

X4tcm,t  Ip  aut  negatur  not.  6c  opus  cd  probare  per  te- 
nes, vel  iudra,ud  quod  iu  (c  publice  gaebat,  aut  n5 


. negatur,  & tuncrurfusfubdidinguie,  quod  (i  agamc-i 
de  magno  praciudiciOjdt  is  contra  quem  producitur* 
cdablens,li  pcribna.quc  producit  cd  legalisiteccpto 
ab  ca  prius  iura  mento  ,lquQd  indrumentuin  (it  VerQ* 

6c  fadum  i peflbna  publica  illi  credetur , parte aukS 
praeiCDte,6c  quando  agitur  dc  modico  praei udicio  in 
didinde  illi  datur,  6c  hic  eandem  dilUndioncm  fa*  < 
citBarb.ind.c.i.dcfid  mdru. 

IJ  Vcrumciim  tvtdixiinusfupra,  (inonopponatu*,; 
contra  indfm,pra:lumaturproindrOi  ctii  quoadnp 
tariaiu,  didindio  Batb.  & Cadr.  quxabfolutc  tenet 
quod  parte  negante  lit  probadus  notariatus.  & poft- 
ca  Cubdidinguit,  qn  no  opponitur,  Sc  pars  cft  abfens,  ^ 
modicam  fpcciahtatcin  hoc  calu  inducit,  adeo  fp  & 
i pii,  & qui  cum  cis  tenent , videntur  po(Tc  reponi  in 
pane comtn, qui  contra  (upra  politam  declarationi 

* tcrtcnt.quorQ  opinio  * cois  vr.vt  per  Sal  jn  d.l.copa- 
rarioncs,&  per  Dec.  md.  c.  i.nu.  ip.  fed  tn  declaratio 
poiita  co  cafu  fa  Ite  vera  vr , qn  alids  cft  impoffibilis 
probatio  ppdidanrialocoru , ad  ^faciunt  tradit^ 
Cadr.in  auth.at  (icontradus,  verf  fed  ficllimpofil- 
bilis, C.dc  fi.inftr.Vcllr.in  ptaxi,  lib.6.nu.7.cum  fcq. 

16  Item  poterit  oiimisfconiroucrlia  tolli, fi  dicamus 
notariaruin,fi  ncgetur,cfic  pfobandum,qfi  indrm.qi 
producirtir, magnum, atque  grauc  praeiudicium  con- 
tinet ; fiitficiat  autem  • non  fit  fulpcdum  ab(q:  alia 
probat  ionCi  fide  Icui  prxiudicio  agatur, 6t  ita  n6im- 
probabi  liter  cocordan  polle  dicit  Prad.  Pap.d.  verf. 
necfuit.iicc  publicus,iicc  authSticus  nota.PcW.pqlh 
cos,qnos  adducit  d c.i.nu>i8.de  fideindt.  Aufra.in 
Apodil-adC.ipcl.Thol.d.q.jjo.  ^ -r  a 

17  Ircni  procedet  declarati^  f fi  plura  inftracofc^ 
ciufdem  manu  produccrcntur,vt  arguidode  longin- 
quo tempore  ad  longinquum  locum » dicebar  Ai^ 

incon(42.6c  Soc.c6(.S6.nu.j.vol.i.  6t  poft  cos  Hier. 

a Monte  intrad.finium  rcgund.c.io6.nu-4- 

In  hunc  aut  modii  hac  declaratione  recepta  dic6 

iSdum  edita  deinCi  findroex  longinquis  partibus  in 
forma  cbi  pr  >dudo  credi,  li  producis  fit  plona  Icga^ 
Iis,fidcdigna,&bonxfam*,quaMurci  maximi  par- 
te.contraq  produci f,abfcnic, indrm  cfle  verum,  Sc  a 

• ptbna  publica  confedu,  ita  Spc.m  d.vctf.  fed  quid  li 
pioducif,3c  ali)  l'up.rclati,quos  illum  Icqui  diximus.  _ 

♦ 
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I 'f' 

A R G V*  M E N T V M.  ' 

Septem  probitionu  modi,  quibus  quis  nota 
riu&probaturjreferuntur,5c  explicantur*." 


S r Af  M A R I V M\\. 

I Notarium  probdri,ftr  infirm  fud  trtationh  d Principi 

vel  ab  alto  babentt  audoritatem  creandi  notanos., 
z Notarium probaripertejles,quiinterfueruntt^uddo  crea  .. 
tui  fuit  tabellio^ 

Quod  nonprocedit  iunotorio  creato  d Triaeipt,nuA’ 

4 T^taiy  probatioeum  fitinter  aUacon^art  debet  de  au- 
tboritair  ir potefiate  creantis  tabellionem. 
j 'I^tartatu probari  per  literas  tejlimoniaks  legalitatiino  . 
tary  per  ordinarium  loti  domicilynotaryconcejfdi^uj  ’ 
ouimbuifnunitajmtrequijitit,  . ,, 

Quod  procedit^uando  injtrumentum  tjc  longinquis  paf-, 
tsbus  adeo  veniret^  quod  valde  difficilis  iP  fert  impoffi- 
bilis  alia  probatio  reputaretur,vt  nu.6. 

7 Notariatus vt^ liuras  te^nionialts lep^alitatisnotarypro  ; 

bttur,qua  sn  sliu  exprimenda fint. 

8 Notarius  prafumitur,qui  defersptus  eji  in'matricuLi  alia 

rum notariorum.  Contrar.nu.p.  Cemciliatio.nu.io. 

I I Tutanus  prafumitur  in  dubie, ^i  dtferiptus  tft  in  mai 

trieulanotariorumjicus  in  cid^,  ’ 

"^taria- 


1 


De  pfobationib.  ' . ConcluC  MXCVIIL  ^4S 


g%'NotariMtmm probari frriuramintum  ipjim  noUry  cum 
tomparstiont  litirarmm » per  quam  /^pareat plura  itu 
firumtnta ficiffi.Quod  declara,vt  nu.ij. 

14  Notariatui  prwatur  probanda  quafipo^ejfiontm  tabeU 
. Uomatus^ quomodo t Contrarium,nu.i  s. 
fSNotariatus  an  ex  eo  probetur  quod  quis fuit  in  eius  quajt 
pojiej/knefcienttthp^titnte^fuperiore^ui  babet facul- 
.KtaumbuiufmodioJ^ciumnirferendifVtiSi  nu.  17. 18. 
19.  il. 

^NotarifputatiuiinflrumentatCli  pofra  ver^  notarium 
tum  non  fuifit  appateat  1 ok  communem  reputationem 
anfuJiiii^tttrjO'nnm.iq. 

26  Notariatumprobari,*x  eo^uod  plura  inflrumenti  inter 
multos,  dr diutrfos ptr  estm , de cuiusnotariatu quari- 
turconfi{iaprodueantur,i!X»um.X'j.  ' • 

'IS  Notariatum probari  ex  to,qseodplurainjlrumenta  inter 
multos  per  tum,  deeuius  notariatu  quaritur , eonji-^a 
proiucantur^ueea  reperiantur  <onft£ia  ante, vel  poti 
iUttd  de  tuisis  validitate  editur. 

Contrarium  jtu.i^.ConctliatiOtUum.io. 

2 1 Notariatum  probari  ex /ub/criptione  trium  tabellionum 
faiia  in  injlr umento, que^ producitur tQJignornm  ap- 
poJutOTSt.  Contrarium0u.iX.Coneitta(so.nu.ii. 

Cl«  igitar,  vr tradidimus  noa  przftimarur 
IU  notariatus  officium  vrili'$  valde  cc  po- 
terit inuefligatioprobationisiilius.Q^jarc  ndnullos, 
«piibus  probatur, modos  hic  lUbiicicmus . 

1 Probari  poterit  primd  notariatus,qiia!;t  certiflima 

cft  probatio  per  inftrumcturn  fiixcrcanonisa  Pria- 
cipe,  vel  ab  alio  habete  authoruatfi  cre^ i notarios , 
Innoc.inccamp.Tabcliodcfi.inQr.pracPapicnde 
forma  opponidi  contra  inftmmcra,verf-n6  foit,ncc 
cftptib  not.Abb.  &aiii|inc.i.defid.inflr.Bcrtach.in 
tra.de epif  in  t.par.4. libri  nu.8  .qui  auft  (int,  qui  ha> 
bcanr  potefiarem  tabcllioncscrcandi  ,tra£lantlati 
Do^inc.cum  P.TabcIde  li.mflr.vbi  Fel.nu.14. 
ia  1-  Ampbanir.tvr  probari  polBtncdu  perinftnimC- 
ttmvpiiuilcgii,  fcd  etiam  pcrrcftcs.quiintcrftaCTunti 
quadocre.-mis fuit tabelJio,  Inn.ind. c i.ic ibi  Abb. 
dc  fid  iofir.  Lanfr.  deOriarioin  d.  c-  quoniam  cdtra 
nu,i  tale  prob.'S.infirumcntomm  produdibi  v 
Limitatur  h?c  ampliatio  non  ^^edeteiu  notario 
'3  fcrcatoa  Principe, na  no  creditur,  nifi  producat  lite- 
cas,dc  infirumcttitn  priuiicgij.Bal.tn  1. 1.  Cde  mand. 
Brinci  p.  opus  enim  eil  fcripiura.  hcct  focus  fir  dc  no- 
tario  publici  a coi  legio  creato  ,Franc.  Cur.  iun.in  L 
pa^um  quod  bona  fi.C  de  pac.nu.8.5c  ibi  Dcc. 

'4  -j Declaratur  tamgopuscflcncduinftmmctot crea 
tionis>fed  cri2  confiarc  dcbcrdcaudoritatCi&  potc- 
fVatccrcantis  tabellione  Lanfr.ind.c.qnoniS  contrx 
^.inflruinSroruin  produ^o-nu.i  3. bpec.de  in(lruin> 
editio  .f. reflat,  verf.  nota  ndu  m cft. 

'3  - Tertio  loco  probabiturnotariatus  f per  hieras  tc- 
Aimoniales  legalitatis  notarii  perordinariu  locido- 
micilij  notarii  coccHas.quK  habeant  ngillum,&  alia 
Kcqui  fita.ralibus.n.  literis  fidc  dan  fcripfit  Bal.  in  d.l. 
comparatiooesin  pcnxol.,Sc  ibi  Ang.Cdc  fi.ihflr.&: 
htme  modum  per  totam  lcaliam,im6  quafi  per  tota 
orbe  pradic.iri, dicit  Marf.in  l.li  quis  nec  qu^fiio  nu. 
I7aalequzfiqui  late  rcfpodet  allegatis  pcrCadr.in 
confil.ao6.  vtrum  fidcs.qui  cotraria  deduxit,  & dicit 
PauUin  ea  opinione fuillc  c6tra  iullitia , & ^quitatS, 
dc  ^litetis  tcflimonialibus  credatur  adducit  not.pcr 
iiuio.&  alios  in  c.po(lccinoncm  deprob.Cydn  l.exi 
gendi  C.dc  ptocur.Bar.in  1.  U procuratorem  ablcnt£, 
&ibi  Ang.lP.de  cod.tit.£calio6.vtibi  pereunu.  i8d. 
& hanc  opinioni  tenet  prac.Papien.in  iit.de  for.op- 
ponendi  contra  in(lrumeta,vcrlindcft,necfuit,Auf. 
ad  Capel.T0l0fqu9fl.330.  in  pun^oramcniurisnd 
cfTct  credendum  literis  tcflimonialibus,licct  in  pra- 
£ticx  iraobreiuctur,didt£)ccind.c,i.nu.  19.  de  fi. 
inflx.  &ciusiauomhi#C«A];.  quihoc  efficaciter  pro- 


baretraditia  allegato  confide  de  iffis  literis  poflil 
poflcos,qubsallegJtBocr.q.t54.nu.i;io  i-  par. 

6 Declarantur  pratimfia  procederet  quando inflru-^  ^ 
mentu  ex  longinquis  paruhus  adeo  venirer, 
difficilis, & fiircimpollibdisalia  ^bario  reputaretur) 

& in  his  terminis  loquitur  M arfiio  d.l.fi  quis  necquf 
Aio  hu.  i75r<  nunc  enim  abfque  aliqua  recognitione 
^barent  litcr^tcfttmonialcsmodoexpeditx  appare 
rent  in  forma  pubi ica,Se  cofocra,  denoeiTent  aliqua 
digqadecafufpc^z , prourctiadocetCaAr.in  auth. 
accontradus.col.fi.in  fi.vtrf.  fed  finoncApofTibilrs. 
C.dc  fid.inOr.aliis  figillum  forctTCCc^nofcendu,vci 
ad  coin  parationem  icriprararum  rccurrendu , vt  dC' 
clarat  0£l.Vcilr.in  praxi  Ub.bxJ.  nu.7xum  fcq.  ^ 

7 Sccudo  loco  declaranda  iunr  prarmifTa;ad  hoct^t 
faciant  fidi  hiiiufmodi  iitenetefirnioniaies>non  fuf* 
ficit,qu6d  exprimant  lalan  fuifle , dc  cfle  Inotarium , 
fcd  vl  tenus  it  requiritur, iqubd  refletur  in  AmmentU) 
dcquoambiginircAefcriptuin  manu  > dt  literatura_^ 
eiuldem.quodq;  tempore  inflnimentletat  noracius, ' 
ad  hoc.vt  probatio  concludanna  aiiiseflfer  notarius, 

de  non  icripfiflct  inArumentum , & quod  fuerit, dc^ 
norarius,  & tamen  temporeinAramentl  non  extitif- 
ra>Lanfr.deOrianoinrepct.cquoniamcontra,ver. 
inftrumemormn  produdlio.nu.  1 3.0d.  Cacher.  dec- 
Pedeinonr.  1 17.nu.5-  nam  dc  vt  aliisdiximusin  ina- 
tcriapiopofitacxpnclentinon  prasfumitur  inprztc' 
riium,dc  onus  probandi , qt  inArumentum  fit  feripta 
manu  talis  notarii  incumbit  producenti.  Alex.coaf. 
i66.col.a.vu>li.dcinconfip7.fm.3.vol.7.R.ol.iValli 
conf.!2.nu.  10.V0I.1.  «*'•  ' 

8 Tcrtib  probabit  norariatusofficiutper  matricali, 
dc  co  ipfo.quod  quis  repetitur  doferiptusin  matricu- 
la notariorum  przfumi  tradit  Bal.  <^Ai;;£a).dc  CorUi. 
in  t:rcrinurios.C;detcAam.milit.Bai..ml.Batbarit>s. 
ffidc  oA.pradid.  dcini.2.  C.dc^cn^Rom.in  l.in  jjla, 
in  nona.col.ff.doveib.oblig.de  ind.l:i'criiuarios.^« 
in  l.lcgc,matricalam.C.  de  agen.  ia  reb.  lib.  i xAog* 
conf.  i40.Aatprardi^uin  Bacb.m  nib.de  fid.inAr«col. 
pcn.de  hauc  partem  veram,  dc  communem  dicit  lafi 
in  d.l.Bath.  ApoAi.ad  CapcI.Tholpnq.3  30. 

p Contrariun^tfi  leniit  Man.defiyLqucm  refen  Io- 
And.dc  fcq.inadd.adbpoc.SlreAat.in.v«rr.dc  IciaSide 
i (lam  opinioni  dicit  de  iurevedorem  Alb.  dc  B.ofa- 
in  l.cutn  prectb.coki-C.de  fid  an  Acj  Alex,  iate  ind<  1- 
fltiniacio^Abb.irijd.c.i.dc  fidcipAr.qaia  matricula 
fa^mde  pEZteriioprzruppouit,  & hanc  tener  lol< 
Bertach.  quixx  his,  qui  per cumadducunnic  requiri 
vitra  matriculam  cratium  offici; alli:rithura^;<ift 
Epilc.S-par^..  librf,pu.  S.adfi^ 

10  Haxopinioaumdiuetfitasconciliamr,tvtpcima 
opinio  ^cedat  in  matricula  confeda  de  au^orirate 
lupcnoriSit]ui potuit  notariatu  confcire, vel  iplbprae 
fcmc.  z.auterii  liua.Iocumhabeat-iti  matricula  eon-v 
fef^a  ab  a Ii  js,  quibus  non  cfipccecttxalirfii  cultas, tdc 
cniin  Iblu  quandom  lufpicionemfacttivrpoA  Anto- 
nium i Butr.dtFclind.ci.dc  Alcx-iri d.l.lcnniarios  '* 
declarat  Alc.in  tradt.dcprcfump.rcg-?.-praEfi  17-ad  fi, 

11  Declaratur  etiam  prima  opiinioaffirmariuafpro- 
cedere  in  diibio,rccus  qn  conAarbt  de  contrario , tQc 
enim  I przfuniptiohc  marriculzrccedcrqnusp  reg* 
l.continuus.S.cuni ita.ft.de  vcrbor.‘bblig-hufulmodi  ' 
enim  nomen , quoiiin  matriculz  tabulaserrorc  irre- 
pilffct, tolleretur  Bal.di  lino.in  kquotics.  $.fi  cum.  ftv 
dehzred.inftitucnA  tradit  Dccin  alleg.  b.r.nu.  19.  t 
ad  fi>eo.tit.dc  fid.inft.fiiicir  confiDy.27.q.dc  art.c0l.2- 
vcrfipratcrcidifpofitio  decidens  , qui  vero  non  cft 
magnus, magnatem  nbccnlcn  cx  corquodin  nume- 
ro magnatum  fuerit  tcpoliius. 

12  Quarto  loco  notariatus  probarionC  f facere  iurm 
ipfiusnotarii  cum  comparatione  litcranim,  per  qui 
appareat  plura  in  Ara  fcciffe,',pbatMarfiin  rub.  Cxlc 
piobmu.  i44.plurcsadduc£s  Ang.  iu  jf . hinc  nobis  in 

auih- 


Idfephi;  Mafcardi 


9 


ift  flonf.  $ .m  fiYcrjioa  apjparet  etiam  de  no* 

tariatib-  & inconr?04-  col.8.veri.quod  & iecundo, 
lib.}.&Utein  conr.a«^ol.$lib4.quod  vididecof^ 
fiiltum^ntiquuarem  rcilicetfo|am«on^fficere,Go-. 
mcs.tn  d-Ixompararioncstin  addi^d  Bald.  pituriiia 
hanc  (eruentiam  adducit , Scit  ex  iiipca  pontis  pon' 
detat  Crau  in  trad.de  antiq.tcmp.in  }.pa&  ver.  vidi*^ 
musio  genere>nu.d.  > a)  ^ , ,^rr . < ‘ 

Hscto  cootroueHia  opinionum  condtiari.fpdt», 
Vt  pnma  procedat  in  iddf  itantiquiOTimisi  Tecuda  au- 
tem in  rimplidterantiquisiiniafouinetis  etiam  an* 
tiqui0imis,v^idc(ur  aiia  probatio  impetibilis,  dc  hoc 
eam  loquimr  Ba  Idan  d.aoth.  qnas  a^ioncs,dc  in  d.L 
comparationes,Aiex.conr.ioi.col.t.li.7.1aCtnhBat 
barius,(f.deoffipraetxol.  it,  io  Mimit,  ' 

Tempus  aut,  f quoddtra  aliquod  adminiculu  no 


negatur , & tunc  nirfus  TubdiAinguiCt  quod  A aganit  ^ 
de  magno  pratiudicio,&  is  comta  quem  prodUcituz» 
cftablcns,li  pcrlbna.qu^  producit  di  legalisitecepto 
abea  prius  iuramento  4quodin(irumcntum  Ac  verii, 
dc  fa^m  4 pcribna  publica  illi  credetur , parre autfi 
pnlcutCfdc  quando  agitur  dc  modico  ptaetudicio  in 
diftinAe  illi  Aauir,  dc  hic  eandem  diiimdioncm  fa* . 
citBarb.ind.c.i.dclid  mliru. 

I $ Veritm cum f vtdisimusfupra,  fi non opponatue .. 
contra  inlirm.prxlumaturproinAfoi  cti3  quoadop  ‘ 
illatu,  diAinoio  Barb.  & Cadr.  quz  abfolute  tenet 
quexi  parte  negante  lir  probadus  notariatus.  dc  poft* 
ea  fubdiltinguit,  qh  n5  opponitur,  dc  pars  cft  abrens,  * 
> modicam  rpcciaiicatcm  hoc  cafu  ind^t,  adeo  ^ & 
ipii , dc  qui  cum  eis  tenenr , videmur  po0c  reponi  in 
parte  eorum,  qui  contta  Cupra  politam  declarationS 


tariatuspratrumptiooemiiuiucetecxluprarelatis  po  * tedenoquorh  opinio  * cois  vrivr  pcrSalan  d.l.cdpa* 


fuimus  ycritad  minus  ccnmm  annorum  «tet^ituc 
enim  amiquilAmum,  A fl|id.deci.a4S*dc  dcd.X5  i*dc 
pixruppomint  fupra  relari  Do^. 

10  Adminicula  f vero  in  Amplicicer  amiciois  enum 

velquiaf!|uobatum  fijitiqi  haberetur  iile  propublico 
nourio,  vel  quia  producanmrpiurainftrumenratC' 
veru  in  Archiuio  publico,  vel produciturmatricu* 
la  eius  nouriatU5,vtloquumuriuati  Do€t.  6c  dccla* 
KatCrau.locodtato,nu4.dc;.  > s 

.11  Deciacatur  umen  f q»  modbdiximus  pnefumi  no 
tariatum  propter  antiquiratem  temporis  procedere 
in  dubio.lttus  in  claris: nmccnim  ceflantibusconic 
duos  Aarar  veritati, vt  poft  cos,  quos  adducit , tradit 
HierA  Mont.io  crac.An.regun.c.  lod.  nu.6. 

11  Limitatur  j.conclunonemproccdercitqq  inftrm 
de  partibus  ptoxi  mis  dc  vicinis  producitur,  vbi  faci* 
lis  pdr  haberi  probatio  & informatio,  fecus  A produ* 
ceretur  inArm  ex  longinquispartib. prima  ficte  ap* 
parens  ih  for.cdi  dc  publica, non  abolitum,  non  can? 
cellatummec  m aliqua  fui  parte  fu  (pedu,  tunc  enim 
rationedilAcilisprobarionispro  inAfo  prarfumi  feri- 
bir  poli  Azo.iu  lumnu  in  aurh.  dc  A.tnAr.  Spc.in  tin 
de  mllrcdit.^.  rcAat,  verf  led  quid  ii  producitur,  nu; 
Anamdc  ptaefumirurpro  producente,  q>At  memor 
fu«  falutis.de  pro  tabellione  quod  vera  fcnpferi  t,  idS 
tradit  Ptacl.Papicn.de  fonopp  contra  inAcu.  verf.no 
Aik,nec  cA  publicus,  nccauthcmnocarius. 

ApoAil.ad  Alex,  in  trad.  deprarfump.reg.?.  prao 
. ibmp.i/.nu.i7  & hancopinionSfequit  Cyn.Guliet. 
'deOininl.coparanoncs  Cde  h-^nArBal.inl.AqM 
' pc; calumniifin A.C.de£pir.dc  cie. gl.in Auth.dq& 


xationc$,dc  per  Dcc.  in  d.  c.  i mu.  i p.  Icd  tn  declaratio 
poAueocafufaltevera  vf , qfi  alidseAimpoAibilis 
probatio pp di Aanriiiocoru , ad  ^faciunt  tradit^ 
CaAr.in  aurh.at  A coutndus,  veri,  fcd  A eil  impolU* 
bilis, C4e  A.inAr.VeAnin  ptaxi,  lib.6mu.  7.cutn  fcq. 

16  liem  poteritomnisfconiroucrna tolli, A ditumus 
' notariarum.A  negetur, cAe pri>bandum,qfi  inAfm,$ 

producithr,magnura,atquc  graucpratiudicium  coa- 
tioet : fuAiciat  autem , 9 non  At  fulpedum  abA):  aiia 
probatione.  Ade  leui  prxiudicio  ag^tur,dc  ita  n6im> 
probabiliicrcocordan  polTe  dicit  Prad.Pap.d.  verf. 
necfuit,uec  publicus, ncc  authSticusnota.Felv.pqlh 
eos,quos  adducit  d c.  i .nu>  > 8.de  Ade  iaA^  Auftccdn 
ApoAil.ad  Capcl.Thol.d.q.j  jo. 

17  Irem  procedet  dcclaratip,t  A plura  inAracofe^ 
eiufdcm  manu  producercntur,vt  arguidode  longin- 
quo tempore  ad  longinquum  locum , dicebar  Aret, 
in  coni  4t.A  Soc.cdf  s6.nu.3.vol.i . & poA  eos  Hier, 
d Monrc  in  trad.  Anium  regund.c.iod.nu.4* 

In  huncaut  modu  hac  declaratioae  recepta,  di^ 
iSdumcAita  demufinAfoex  longinquis  partibus  in 
formacei  pr  >dudo credi,  li producis  At  plbnalegaf 
lis,Adcdigna,&  bona  fame,  quxiurct  maxime  par* 
te,contraq  produci  t,abfente,inArm  efle  verum,  Sc  d 
plbna  pubiicaconfedu,  ita  Spc.in  d.vctf.  led  quid  A 
pioducitrdc  al  A Aip.rclad,quos  illum  fequi  diximus. 

j t - 
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iidti  ^.in  fumma,lac.deBciui.ibi..0.qd  A TabcheoI) 
d.Alcx.c6fi^o.incau.appcI.tn  t.col.n.8.vol.6.  Coc. 

C61 . 7 vPmhac.t.u.,.vX,Auft.  aJ  CapcLThol.*  Septem  ptobitionu  modi,  quibus  quis  no» 
rms  pcobattti:,r.eferumur,8c  explicantur. 


530.&  hancopin.Abiplaccredicit Hipp.de Marl.in 
l.iiqsncc  quxA.nq.  itfo.AdcquteA.  pro  cuius  confir* 
mationeadducan^inArm  prarAimiturelTc  taic,  qua- 
kappaiecin  i.l^i  hguraiBal.in  c.i.Si.AinAr:i],dc  no, 
fcud.&innoAris  terminis  de  notariatu  diccb.it  Gof. 

, io  lumroa  de  A.inAr.fic  tenuit  A ng.  in  Auth.de  ha;rc. 

■ fi  rcfcrt  AAl  dec.N cap.as  imu.x. 

I j Contra  hanc  limitationi , f m imoopus  fit  proba* 
tiooe  notariatus  ,irqninArm  de  longinquo  produ- 
citur,alii  tenueiunr>quia  ignotis  AgUlis  & ignoto  no 
tarionon  crcditur,adduciturlnno.&  ibigl.ih  c.i.& 
2.de  clc.pcrcgrmante,vtrefett  Prad.Papicn.iococi- 
tatc^&,Mar  ind  l.fiqnisnecquzA.  nu.  i88.Bal.in  d. 
l.cdparationcStC.dc  A.inAr.ic  cdiradiccnrcaduct 
fanotnpu  debeat  Ades adhibcriithoccafuin Aro, di 
citccrtilAinam  cn'efententiam,l,anA.dcOiianoin 
c.qih  contra. nu.  j z.f  .in  Arumentorum  ptodudio.^ 

Srob. Abb.& poA  eum  late  Dec.in  c.  t.nu.  1 9-dc  A.iu 
ru.adducit  CaAr.in  c5f.ao4.  quem  ic  adducit  M^f. 
y in  d-j. Aquisnecqucftio,  in  huue  modum  di Aingui-v 
14  teiDi  t <p.aiic  negatot  nor.  & opus  cA  probate  per  te* 
fl^vcliaAI«»9dqhodiu  A:  publice  gaebat»  aut  nd 
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S VMM  A R I V m:  ,, 
NotanumprobMri.ptrinflhn  fu*  cnationh  p Prinfj^  , 
VI l ab  alto  babentt  au^ritattm  trtandi  notarios.,  ' 

Notariumproharipsr  tefits,qusmUr/ueruntiquddo  cr*a  ^ 
tuifuittabiUio.  ^ 

Quod  r;onproctditmaotarioere4$toaTrittcipe^u.%. 
"T^ta;  if  probatfoeum  fitmtttt^tonfarx  dtbtt  de  au- 
tbornatf  ^pottfiaU  creantis  tabtlUomm. 
l^tariatu probari  per  Uteros  teJUmonUdes  UgaUtatUno 
tary  per  ordinarium  lori  domkiljf  notari/  eonceJfds,fu( 
oiambusmuttit^fntrtqu^iis.  , 

Quod  procedit^ando  infirumenteem  ex  longinquis  par- 
tibus adeo  veniret y quod  valdedijficiUsisrfirt  impop' 
bilis  alia  probam  reputaretur, vtttu.6. 

7 Notariatus  vt^Uteras  tefimomalesle^alitatis  notari/pro 

betur,qua  m illis  exprimenda  fint. 

8 Notarius pr*fumitur,qui  deferiptus  eji  iid.matricuU  alio 

rum  notariorum.  Contrar.  nu.  p.  CanciliatioMU.  i o. 

1 1 Tiptartui  prrfumkur in  ^iMbrwdefcr^tus  tj^m  usa- 
trieula  notariorum fetut  iv 


< . 


I 


De  probationib. . - . ConcluC  MXCVIIL  ^45 


m'f7otariMtimprobariptriur4mtntum  ipjtmnourpcum 
tomparatioH!  UtfrMntm , ptr  quam  ^partat plura  hu 
: Jlrumtntafiti£i.QuQddiclara,vtnu.ij. 

14  Notariatui probatur  probando  quafipofitjjiontm  tabtU 
. tiomatu$y& quomodo.  Contrarium,nu.i  s.  '' 

fdNotariatui  an  tx  to  probetur  quod  quii fuit  in  eius  quaji 
pofiejpoHtfiienUihpaUtnteyfuperiortrqui  babet fatui- 
.^  iatembutufmodiqpiciumtoi^ermdiyVtti rsu.  ty.  iS. 
tg.  20.ZI.ZZ.&21. 

y^HotaryputaiiuiinfirumtnU\tIi  pofea  veri  notarium 
tum  non  fuifit  appareat  1 ob  communem  reputationem 
an JieJliriunturth'  num.zq. 

i6  NI  otariotumprobari,exeo^uod  plura  inflrumenta  inter 
multos,  dr  diuerfot ptr  eum , de  cuius n otariatu  quari- 
tur confeSla producantur^  num.xy.  • • 

'it  Notariatum probari  ex  eo,quod plura  injlrumenta  inter 
multospereum,  decuiut  notariatu  quaritur , eonfifia 
producaseturjiutta  reperiantur  conftdla  ante, vel  poti 
illud  de  euhls  validitate  agitur. 

Contrarium  jeu.zg.conaliatiotuum.  30. 

3t  Notariatum  probari  ex Jubferiptiont  trium  tabellionum 
faUa  in  injir umento, qu^ producitur  cU^gmorum  ap- 
poJuioTSt.  Contrarium, nu.ix.Connltatio.nu.ii. 

CII  pM  igitur,  vr tradidimus noo  pracfumarur 
notariatus  officium  vnlis  valde  cc  po- 
terit innenigatio  probationis  illius.Qiarc  ndnullos, 
quibus  probatur.modos  hic  lubiicicnms . 

1 Probari  poterit  primb  notariatus, quasf  certiffima 
cft  probatio  per  inOTuiTictuin  luarcrearionisa  Prin- 
cipe, vcl  ab ^io habete authomatC creidi  notarios, 
Innoc.in  c.cum  p.Tabcliodcfi.inflr.pracPapicndc 
forma  opponfdi  contra  inftrumctaiverr.ndniit,ncc 
eft  pob  not. Abb.  3t  aliijin c. t.de fid.inQr.Bcrtach.in 
na.dccpif.in  r .par.4.libri  nu.g  .qui  auft  fint,  qui  ha- 
bcanr  potcftatem  tabclboncscrcandi , (rabiant iati 
X)o^-in  c.cum  P.Tabcfdc  fi.mffi.vbi  Pcl.nu.14. 
i»  r.  Ampliatur,  fvt  probari  poffitncdu  perinilrumi- 
tomffiiuilcgii,  fedetum  pcrrcftcs.qui  interfuerunti 
^adocrcatus  fiiit  tabeUiOi  Inn.ind.  c i.Sc  ibi  Abb. 
dciui  ioflr.  Lanfr.  de  Oriario  in  d.c.  quoniam  c6rra 
uu,  I Me  prob.S.inQrumcnromm  produci  ibi 
- Limitatur  h(fc  ampliatio  non  jp^edete  iu  not.irio 

'3  terctaoa  Principe, na  n6  creditur,  nifi  producar  1 ite* 
casA  infttumctUm  priuilcgij.Bal.in  1. 1.  Cdc  mand. 
Princip.  opus  enim cJlfcripmra.  licctfccusfitdc  no- 
tario  publice  a collegio  creato  ,Franc-Gur.  iun.io  1. 
padum  quod  bona  fi.C  de  pac.nu.8.&  ibi  Dcc. 

'4  'i.  Declaratur  ramg  ppuscllcncdu  inftrumcto f cre» 
tionis.rcd  etiJ  conflare  dcberdeaudoritatcj&potc- 
Aarccrcantis  tabellione  Lanfr.ind.c.qtioniS  contra 
tf.inftrumetoruin  producho.nu.i  3. bpcc.de  inflium- 
cditiof . reflat,  verf  notandum  cft. 

'3  . Teitioloco probabiturnotartatus  t pcrliicras  rc- 
ftimoniales  Icgaiitatis  notari)  per  ordinariu  iocido* 
micilij  notarii  coccflas,qux  habeant  ngillum,&  alia 
ircqui(ira.talibus.o.  literis  (idedan  fcripfit  Bal.ind.l. 
comparationesin  pcnxol.&  ibi  Ang.C.dcfi.inftr.& 
hiinc  modum  per  totam  Italiam, imo  quafl  pertotii 
orbepradicari.dicit  Marf  in  l.fl  quis  nec  qu^flio  nu. 
i7a.ciequzfl.qui  late  rcfp6dct  allegatis  pcrCaflrin 
conGl.aob.  vtrum  fldes.qui  ebrraria  deduxit,  & dicit 
Paul.in  ea  opinione  fuifleebrra  iuttitii,  5c  equitate, 
dcgrliretistcflimonialibus  credatur  adducirnot.pcr 
iiUiO.&  alios  in  c.poflccinonem  dcprob.Cy.in  i.cxi 
gendi  Cdc  ptocur.Bar.in  i.  li  procuratorem  abicm£, 
&ibi  Ang.tF.decod.tit.&aliosvtjbipcrcunu.  186. 
& hanc  opinione  tenet  prac.Pa  picn.intir.de  fbr.op- 
ponendt  connra  inflrumcta,vcrlindcft,nccfuit,Auf. 
ad  Capcl.Tolof  qu^ft.  3 30.  in  pundo  tamen  iuris  n6 
eflet  aedendum  litetis  tcflimonialibus, licet  in  pra- 
^ica  ifaobreiuctur,dicitDcc.in d.c,i.nu.  ip.defl. 
inIh.&ciusiauonibfiliCtilr.  qui  hoc  efficaciter  pro- 


bare tradit  in  allegato  conf.  flede  Iflis  literis  ponif 
pofleosiqubsatlegJtBocr.q.i54.nu.4.iQ  i.  par. 

6 Declarantur  prznnfla  procederet  quando inflru-«  ^ 
mentu  ex  longinquis  pa rubus  adeo  venirer,  qr-vaid^ 
difficilisiAc  fereimpoiiibrhsalia  ^barioreputareturs 
&in  his  tertninislDquicurMarfiad.i.G  quis  necqu4 
flio  hu.  1 75t<  nunc  enim  abique  aliqua  rbeognirione 
^barent  licaotcflimonialcsmodoexpcditz  appare 
rent  in  forma  publica»&  cofucra,  Sc  noeflent  aliqua 
digna  dc  ca  falpedx , prour  ctia doccr Ca ftr.in  auth. 
at  contradus.cohG.in  G.verf  fed  G noneflpoflibilis. 
C.dc  Gd.inflr.aliis  Ggilium  foret  rccognofcendu,vcii 
ad  com  parationem  fcripnirarum  recurrendu , vt  de* 
clarat  Oft.Vcflr.in  praxi  lib.6.c.i.  nu.7xum  fcq.  1 

7 Sccudo  loco  declaranda  iuncptzmiflajad  hocfvt 
faciant  GdS  huiuflnodi  1 iteiae  tefli  moniales>non  ffif- 
Gcit,qu6d  exprimant  talan  fuifle , <Sc  efle  Inotatiuni » 
fcd  vl  tenus  ct  requititur,qubdteflcturinflmmcntu* 
dcquoambigintrcllcrcriptuininanu  , A literatura^v 
eiufdcm.quodcjj  tempore  inArumentLeiacnorarius,' 
ad  hocivr  probatio  conciudattna  alidsefler  notarius,' 

Sc  non  IcripGflct  inflrumentum , 6c  quod  fuerit, & IU 
noranus,  & tamen  tempore ioflrumcari  non  extitU*  ' 
fcctL-i  ntV.de  O.riano  in  repet. cquoniam  contra, ver. 
inflrumcmoruin  produft  io.nu.  1 3 .Oft.  Cacher.  dec. 
Pedemonc.i  i7.nu.5.  nam  & vt  aliisdiximusin  ina* 
tcriapjopoGtaexprxIentinon  pnoGiinitur  inpiattc' 
ritum,&  onus  probandi , inflnitnmrum  Gtferiptii 
manu  ralts  notari)  incumbir  producenti.  A lex.conf. 
i66.col.a.Vio!.a.iScinconfp74m.3.vof7.R.ol.iVall; 
conf  3 2.nu.  to.vol.i. 

S Tcrtib  probabit  norariatusofficiOtpcr  matricula» 

Sc  eo  ipfo,  quod  quis  repentur  defetiptus  in  matricu- 
la notariorum  prxfumi  tradit  Bal.  Cafli;£a).&  Conii, 
in  i:rcriniarios.C;deteflam.milit.Bal..ml.BarbariiK. 
ff.de  off  pradid.  dc  in  l.z.  C dcfcntRom.in  l.iniUa, 
in  nona.col.ff.de  vctb.oblig.&  ind.l:icriiqatios.EUr» 
inUegCimatricuiam.C.  de  agen.  inreb.  iib-  izAoge 
conf.i40.flarprzdiftuin  Bari>>m  tub.de  Gd.inflrxol. 
pcn.&  hanc  partem  veram,  dc  communem  dicit  lafl 
ind.l.Bacb.Apoflt.ad  Capel.-Tbol6fq.330. 

p ContrariuraftQfenftt  Mart-deSyLqucm  refcTr  Ia. 
And.dc  req.inaddadbpcc.$.reftat.in)vcrr.  dt  Icias,^ 
iflam  opinione  dicit  deiurevetiotem.  Alb.  de  RoU. 
in  l.cum  precib.colu.C.dc  fidJnflrj  Aicx.  late  ind.  1. 
r«.-riaiatios  Abb.iild.c.i . de  fuieipflr.c^ia  matricula 
faftum  de  pneterito  przluppoait,  & hanc  tenet  ioif.: 
Berrach.  quicx  his,  qui  per  cumaoducunnu  requiri 
vitra  matriculam  e^dtium  offici; aflbitintraft;de 
Epife.  5-par.4.  librr,pu.  8.  addi. 

10  Hax opinioaunidiuctltrasconciliaturif vtprima 
opinio^codacinniatricula  confeda  de  auftoriMte 
iupcnonsiiqui  pomit  notariatu  confefrr,vci  ip)b  prsB 
Icmc.  2. aurem  flila.locum  habeat  in  matriculacon*, 
fcfta  ab  alijs, quibus  noric6pcceitttzlirfaicnlnis',tac 
enim  folii  quandom  furpiciOneinfjctr,vrpofl  Anto- 
nium iButr.dtPcUnd.ci.de  Alcx.md.l,lcriniarios  t 
declarat  Alc.in  rraft.de  prcfump.rcg.  T.-prxf  J7.ad  ^ 

11  Declaratur  etiam  prima  opinio  affirmatiuafpro- 

ccdcrcin  diibio.fccus  qn  conflaret  de  contrario,  tQc 
enim  i prxfuniptiorie  marricuix  rcccdercnius  p reg.; 
l.continuu5.$.cumiM.ff.deverbor.'ob1igrnufulmodi 
enim  nomen , quod-in  matriculz  tabulaserrorc  irrc- 
pGfTct.toUcretur  Bal.de  lino.in  l.quorics.  cum.flv 

dehzred.inflitucn.de  tradit  Dcc-in  alicg.Ci.nu.  19. 
ad  G.CO.  tir.de  fid-infl.Gicir  conf  Dy.z7.q;de  art.col.z. 
vcrfprztcrcidifpoGtio  decidens  , qui  vero  non  cfl 
magnus, magnatem  n5  ccnieri  ex  corquodin  nume- 
ro magnatum  fuerit  rcpoGius.  • 

XI  Quarto  loco  notariatus  probationSf  facere  iufm  ' 

ipGus  notarii  cum  comparatione  Jiterarum,  per  qui 
appareat  plura  inflfa  fccilTc,'^bacMarf.'in  lub.  C.dc 
piob4iu.i44.plurcsadduc£s  Ang.  in  fi.  hinc  nobis  ia 

auth. 
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titMh.de  hxrcd.  &ftle.qQod  nnguFatiter  notandudi 
dicir  Iaf.indjBarbariasjiu.'f7-dcoflr.pr*t. 
t}  ' Declaraturtmhocnon  fimplicitcr.&abfolutc^ 
cedere  liedJaatum  qn  ncgarur  ab  eofuiflepublica- 
ttun/eu  fctiptum  inlirm, quia  tunc  civditur  notario. 
Vt  per  Bar.&ibi  Salan  i.(i  quisdccurio.in  4;  oppoH* 
tioneX^.dc£il£i&  Bar.in  auth.deinidruii».  cauc.  & fi. 
$.(i  veto  nccadoixmeratof.Gabran  fuisconciunoni:, 
busiiib.  t.titafe  icftib>coocl.  i .nu.  a7.dc  quando  dubi>i 
taturdeviribi]sicriprurx;an  fctipfcritnocanus , vel 
|CC^>eri»,iii>usdidoftari  fiviuit.&  co  mortuo  coni- 
|>arationi  IireratQ.trad.Fran.de  Marc.q.  Dciph.  144. 
in  i.par.quz duplicata  ftiiciq q.dos.nom.  2. in  2.par. 
fecuse0er  quSdo  notatiatus^ncgarctur:nam'af  ias  te* 
fKsin  caufaproptifi  reciperetur, contra  1. 1.  C.ne  quis 
in  cau.prop.dt  ita  declaratAlc.in  allcg.tra£b.  dc  prx* 
fump.reg.3.prxiump.i);nm  iS.xxqua  declaratione 
Hleprobandi  modus  quoad. noiariatum  (ubuertitur. 
%4  Quinto  notariatus  probabimr  f probando  quali 
|X>(leirion£cabellionatus.vrquia  relicsTuper  hoc  re* 
ceptr  dicant,'  & tcllcnmr , iftu  dc  cuiusnotariaiu  ain* 
bigitUT , tanquam  iiotariu  cxcrcuilTc  officium,  c6fc* 
cilTc  inftramcnta, que  recepta  ifucrint.illisq;  fides  ad- 
hibita tanquam  pubhdsinftmmenti.s,  Spec.in  tit.de 
infirum.cditk>.il.Hlud  aut  notddum  efi  vnu.  ;9.Pra^ 
Papien.infior.oppofiooniim  contra  infiru . verf  non 
fuit  nec  eft  publicos  notarius,&prt>  hacquafi  poflef- 
fionc  norahatus-frelumi  ponitBalun  l.non  ignorat, 
in  4.C0I .C.qui  accuf.ponit  ioa.  de  Piat,  in  l.quicunq: 
^dcfugjt.colo.patnmonia.lib.i  i-Ioan-iGralfis  in 
craft.de  fubftantial.procorat.in  fubfcrip.num.a.Dec. 
conr.42.nu. i.verf. venio  itaq} ad  primum  dubiQ.Bar. 
eius  enim  nominecircamfertur,in  fraft.de  Tabcl.in 
a%col.verf. ?.t?u*rO , adducit  lac.  dc  Bcluif.  & Gulicl. 
dW^on;&  Bar.in-l.Barbarius.fF.de  ofF.  Pm.trad.Laf. 
d«<Orian.in  c.qificontta,nu.t  j.  S.  inftrumStoru  pro* 
doftioideprob.  faciunt  plurcs,quos  rcfcrr,&  fcquitur 
Pcl;in  c. i-tiu.r8.de  fid.inlF.qui  dc  communi  reftatur. 
-‘lncomraiian»imai»itquodilFaquaC  poircAtonis, 
St  cxetcii ii  notaraiQS' probatio  non  fufficiat , voluit 
Iac.dcAtcti«4*l‘<pa*i“0”cincipicme,qu^rocgojp- 
dutdeontfatcid^umcntum  ,dficoncludit,q>  fi  ne- 
getur aliquem  ^liffc  notat  iu^inonprobaturcx  eo,m 
tnidta  rmFttiincntaeSfcceric,  dc  gr  fit  in  quafi  poficT* 
fioat  tabellionaius,  quia  ex  quoprzfiimptio  iuris  cft 
pio  negante,  xjiufifioflcirio  non  rciuuat  ab  onese  p- 
bandi,&  hanc  capdcm  rationem  afFcit  lo.  And.poft 
dominum fuum,quemfequiturin  add.adSpec.d.tir. 
de'inflru.editi§.rciFaf.vai.&  fcias,  nu.  14.&  pofFeos 
inducit  Imo.inl  ad  ieftiom,coLfi.ver.cxtragloflam. 
^.dcrcltain.*  Aret.quexcferiDcCvin  c.i.nu.ii.de 
^.infir.fequitur  Auiaxonf  6djuni2.vntf  nd  obfiac, 
Vol^  j .&  verum  titulumprobandum  efle,  dicit  c6cm 
eflcopinioncin  Alc.reg.^pjzr.  1 jiotii  45.  faciut  piu*. 
rcs,quos  addudt  jail  io  i.Bacbarius.n.  40.  dc  ofFiPratt 
in  hac  tn  interpretum  altercatione  declarabis  t. 
l6opinione  poc^ac  poflc,tqn  notarlilsfuifictin  quafi 
poiTclTionc  np<3riatusrcicme,&  patiente  fiipcriote , 
habet  facultatem  huiufmodi  offiaum  conferen* 

^ diota  rkxUcauitAiit.dBuu.ind.c.i.  defid.inflr.hoc. 
entm  tafu  hatc  quafi  pofleffio  folum  p6t  acquiri , ad 
rioLpcr  Bal.m  kaXdc  feruit.  &aq.  vt  exponit  iaf.& 
cdfirmat  in  d.hfiarbatius,nu.  52.de  poAeu  Menoch. 
irittadole  aibitnr.iudicum.lib.2.c£t.2.cafu  ibi  nu.2. 
Vj  Contrahancdeclarationcf  tamen  fcnfi^c lac.  dc 
Arci.inallcg.difput.5c  lo.And.  duato  loco,  pdderat 
Ruin.d.conf.dViu.14.  verf.  practcrca,vol.  j. 

I g A nipJcftcndo  aut  h moi  declarationem,  t & cum 
ca  hunc  prob-andi  modum , qui  dcconfuctudinc  re- 
ceptus vf,  fiibdcclarabis  primo  veru  efle ita-dcinum, 
qn  diu.de  longo  rpc  fuit  notariusin  quafi  poAcffione 
hnnoi.quianonfu  vcrifimiic , quod  tantotempoae 
&i£a  m officio  tolciatus , fccus  fi  umuipodo  tubos 
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ann.modico  ttpore  fe  pro  notniogeffiflet.BaMnltax 
«1 2.col.Colc  fideic.de  in  l.x.in  z.coi.C.dcfcnt.quem 
refert  lafin  d.l.Batbarius,  nu.5 y dfquod  fi  notarios 
gcfiitfcpro  t.ili  pordcccannos  pratfumaturfolenni- 1 
tcrcrcatus,  ponit  idem  laf.in  1.  ficcrtisannis,i)u.i4. 
C.de  pac.  circa  tamen  hancfubdcckiration£  vidddl/i 
erunt  trad.pcr  Tiraq.in  trac.de  pr^fcripto.vcrCpcr  de 
catrannos  fol.5  j.  qui  corraricmfcnticnrcs  cdgclTtt, 
qiundoautcm  fiimus  in  antiquis  diximns  fupra.i 

19  Illud  aute,quod  dicebamus  recentem  ftrienndfSh: 
poflcinoncm  huius  offici)  ad  hac  prtAiationSno^f- 
ficcrc.intcU  iges  non  procedere  fi  is, qui  negatur  ,not» 
rius  feripturas  in  iudicio  faccret:  ex  quo  enim  d iudi- 
cc  cius  pctfona  3pptobatur,tabeliop^^umitut»  feri- 
pfit  Bal.conf.?  ip.ihcip.quia  plenifiimc, quem  addu- 
cit Apoftil.  ad  Spcc.  dicitur  inftr.zditio.  §.tcftat4t0.  t 
24.incip.addc  quod  Ale. 

20  Sccudo  declaratur  ^pccdcrc  pofTc  t tyiadode  feie-. 
tia  coftarct  vcrc.dc  ccrtitudinalHcryfecusqu.indode 
ca  rantumodo  cofti^ret  prarfumpriue  ex  iocoru  vici- 
nitate vtcoligif  ex  noratis  a Rui.ind.confd6.nu.i8-  ; 

21  Tertio  declaratur  locum  habere  quadocft  f inter 
parces,  fccus  (i  efiet  quzfiiocu  notario  ipfc  enim 
bet  probare  titulum, vtfcnfit  Bal.ind.l.i.  C.de  fidei* 
com.5t  lo.dcPlat.in  d.lquicuquc.Cde  fugir.colon. 
pariimon.lib.iotraditctiamBocr.inq.  j6.  num.n. 
in  i.par.Abb.indx.i.dc  fid.iDfhrom.<oI.5.jn  prine* 
&Fran.Mar.dcaf.Delphinat.479num.ij. 

22  Quarto  declaraturihanc  quafi  pofTefiionit  offici)  r 
tabellionaius  amitti  per  ncgligcnriam  ;yt  fi  qmspee 
decem  a nnos  non  exerceat  notariarum,  ita  iciponsii 
cft  ab  A ncbar.in  conf  24  3.num.4. 

Quinto  loco  declarationis  ad  hunc  probationis 

23  modu  ellc  poterit,t  quod  icribir  Bal.in  1.  ad  tefiiomy 

S.conduftione.fldeteftam.vtproccdac  taniumodo 
ih  dubio » 6(  co  cafu,quo  i n dubiQ  rcuocatat  de  pote* 
ftate.Tccus  tam£  fit  cum  in  claris  vcrfamur,&  aperfS 
contfaMll Q, qui  rogatus cfi  deinftrumcnno  vari flon  . 
cflctabcliione,mnc  enimquia  apparet  de  Vfurpado- 
ne  offici;  r.5c  quod  funditus  eft  falfiis  ,gefta  paeon» 
non  tenebunt  Bai.refeit.Rui'uf.conf.66jm.i4.  ponib 
Abb.col.6.&  Sicu.in  d.c.  1 .de  fi.infir.  quem  tcfcn,5c 
fcquitur  Apoflil.|idCapcl.Tolofq.3 JO.  ■ -* 

Verum  cu  in  hxs  terminis  proprii  formftcjuaEflio»  1 
rKm  Doc.de  notario  putatiuo  itKLl.Barbanus.ndeft 
ita  Icuitcr  hocfranfcundu,plurcserTim  infbumSta  g 

24hunc  notariu  fcdfcfta, licet  poftmodu  appareat  de 
verirare  ,pbarc  propter  cocra  error?  tcnucrruiCtilcq 
hacc6munircpurationc,5c  famainfirum?tarQffioc'  (. 

ri,ita.n.tenuit  inn.in &i.dc.fiinft.Hoft.insiimaco<l4 

. tit.vcrf  quid  fi  tabellio.Bar.in  d.l.Barbarius.fF.dco£ 
Przt.ibi  Alb.  dicit  hanc  opinionem  dc  cofuemdind 
fcruari,5t  ibi  Fulg.dicit  humanior?,  & iniudicando 

fcqucda,5c»quior? dicit  Dcc.inc.i.nu.i7.dcfitinftr.  ? 

5c  Cocm  tcfta  t Felibi  nu.i8.5e  tenent  Fabcr.in 
cu  aliquibus.I  nfi.de  lefia.Bal.in  c.2.col.  i .dc  fi.infisi 
5c  in  h I .Curd  Macedo.  A nt.de  Butr.in  C.fignificaiwi 
dc  teftib.Bar.c6f74.in  fi.Tiraq.dclcgib.conubialiby 
fol.270.Sali.in  l.i.C.de  tcft.  Bar.  in  U gcnctala,  C.d« 
Tabui.lib.io.Paul.de  £icaz.inc.cuih  dilcftuscoi.f.' 
vcrffed  circa  hoc  quatro,  de  fi.inftr.  Catd.cdf  76>in  > 
cip.D.  Abbas,  quia  alidsruerent  multa  inftriimcnta. 

25  .C5trariut  vcrogiimoex  coi  hac  reputatiooein*. 
fira  non  fufiincarur,ncc  fide  faciat  tenuit  Spcc.^  ti^ 
deinfir.cditio.§.refiat.ver.qd  fi  is,5c  tenet  Azo.insoi 

' tnainauth.de  fid.inftr.Bal.in repet. d.l.Barbar.Anfi 
de  Pif  Ray.etOld.quos  ibi  refert  Gul.de  Cun  Anclv 
conf.3  i3.incip.^partc,lmo.5cCaft.  inl.adtcftiu./!^ 
i.fF.dctcftvAlcx.conl.i78.vol.i.Soc.  conf.  95-  coi.  •• 
vol.  3 . hanc  efle  magis  cocm  opinionem  tcftatus  fiiit 
Alex.inJ.i.Cdc  tcft.l3find.l.Baibar.ii.4S.6cc6ciii» 
& vera  dicit  Apoftil.ad  Fcl.in  d.c.  i . nu.  1 8.  dc  fi  J.»n* 
izu(n.5c  iUanucnet  £,uin.coaii  $ .C0I.2.  vol.s* 

Sed 


Ocprohationfb.  Coficl.  Myptv 

Scdh.rpotfcri„ropi„io^u,;Jurifico„rcnr^  6 rMi  Zll 


•.  . - '“•**»«“wiuc«.i4rauoncs  uiasicrc 

lt^it,qiiasfupra  dedimus  jd  5 .prandi  notanamt 

modis  declarant  in  d.L  Barbarius. 
**_^**^‘*™N'loeo Piobaritpotcrit  notariatus , qui 
mWi«  pr^andi  ad  ftiperioicm  maxinicaccedit,  a 
etfquod  plura  inftr.intcr  multos»  dc  diucrfos  per  eum 
« eutus  notariatu  quatritur , confe^a  pioducaimir , 
''“bdign.&md.c.  i.vbi  Abb.ic- 
n e-  quoniam  cotra. 

vetUnnrumcntomm  produAio.  nu.  i j.dc  fide iofit. 
Aret-conC^7.col.i.&conlI  41.  * 

Vemmeuin  incffee^u  teincidat  hic  probadi  mo- 

quaii  poireOione  notariatus.vt  dieit  Abb.Icfc.  i .erit 
nare  pixrump.ma.rupcrius polita  na  nihil  declarlda. 
»7  «ictfitdcclarabisnafuflicctcadeam  inducendi 
auoMntuminftfafiiifleconfcaa.rcd plura  requiri, 
iantr.poll Inn.md.vcrf.inftfomm  ptoduaio,^-rt. 
conr.46s.nn.d.vol.j.Tiraq.dcprxfcrip.vcrl.pcrdecJ 
annos,nu.i7.4ouaiuoriiinfalufficcrcponuntDD. 
to  d.c.iJc  fid.1nllr.Alea.conf.7j.in  fi.lib.  <s.  in  coni. 
?*J-.''?'-T;B-''l>.caf8.n.a7.clil<:q.lib.i.relinqueduta 
• iudicisa*itrioponitAbb.po!lHo«.ind.c.i.col.5. 

Hoc  alie  veru  f cfie  liue  inllfa  reperiantut  cafefla 
antc.vcl  poli  illud.dc cuius  validitate  agitur , cenfuit 
isoer.decifjd.tm.  ii.in  i.par.licei  Soc.pcu  allegans 
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f«/no*  Jutt  laitUiaiHi. 

tUpoHiaUjIittMmtmm  tHrtntnnalaUritpoImSi  ■ 

9 rtfii  endi  m cM/a  crimimiU,fatm  notmj! fi,. 

a,publ^Mmn  Ajiittttofi,,  u/h,  eum  uramnuilu 

t<ricp^mJu/iuam»niittruifMnt  finpti.Quodnm 
qnnauriu,btbmtfmpton,n, firiimt 

«aipra.dr  Mrry;  uulirntar  tomtra  uflm.vt  m.  lo 

Hyi‘Uam,udix<^a,frtixamm,,vtiui.\i. 

vtnpmoaulu,  vt 

I J Ttfi,  Hu^i,  mdi^uim  notario  .fi/oSa  fnilieotkmt  afi 

f"«^>^>»romi,^fiaUurd,pofi,,f,,^oamdnota^ 
jamtJmptum,nodoUliu,£H  mottumnotoida.  tr 

ptrfon,  fidt  digna.  ' 

l^ifnaum  notam,,, fa  fiilp,ilu,,vinu.,4. 

Idm  ,uam  tj^^ndo  omn,,  i,ft„  ,xanmut,  diarnu,  1 
Jinon  rtAitjttJiyVtnu.xs.  * 

Idtn,  qHO^-,,gi,,„  mjnmiii,,  in  qutbm  t^pro  filem-  > 

nilal,infiriimntnr,vlnu.i6. 

1 7 i>ro  notam  ad,, prafim.vtjl r,p,rimnr  alimdfiripts, 

, O I,?"™  ••{tam fit  pol, mp,  ajumendn,  rrrorona  Jahu. 

1 S Pro  nola, IO  aMbptala,„l,vt  qm  tdlta  ,Bu  prodar,  mia, 
altatur  auriortbui  froh*t$omhut. 

1 9 7™  »«raWo  non  prafium  mbu.quaadm,  ojfitmm  ni  ■ 
ptTtitU/tt. 

ndUfamM  non  prnjumi. 


„wws..,u.„u.  i*.in  i.par.iicct  ^oc.f  cu  allegans  oertinent 

rcOTirarprebanoncinnotariatustpcconfcm  inBfi.  i^T^notarn 
? ««ctamcnBocnifopinio  dubia  videtur  ouuoui 

notanaiusarg.l.eum  aflum.ff.dcncg.gcft.  & propta 

4 dccifionc  dubitauit  Rol. 

a Vallem  conf.jx.nu.  ti. 

^ loquifurin  antiquis, 

Mte^pUationismultaadmmunninfinaadmiiterent: 
ni  1 antiqlliinisprumit  notariatus,  vtfupri  diaimss. 


" ^rjmanonprajnnu. 

Pro  notam  d„olmivt,nt,  figrumon  prafmm 
tiPro  intario  firiimt,  iSiatam.ir  ,xtra  tafi,,  a mrtter-' 
<#1*0««»  Japientii  Sfi. 

ay  Pr<‘notarioc,lant,froto,oUun.iirMru7n,ntum,qaod 

conjtetttnonprnjumi.  " r 

-:qm;ni;p?.;mrrno;ari^ 

& fola  fimafuIHcit.vttrad 

ordint.col.z.AntdeBut.atibiDec  nirdefidinft  ~^^f‘""“^'°^f‘"”anan,J,niinfin,m,nlum,quodcS. 
JI  Septimo  fide  notaliatusftceretlcu  poriusaDom-  fy"'‘‘’“‘’'P'*f‘‘’"‘‘‘‘''aidolo,immmiirni,untporit' 

bationf  illiuseainwe  f«»««a<r,ro,Wp«>„a,.r,«,r  oliUuut.  ^oda 

faaa-inltfo,q,producinircfltoS^a^  , ^ 

bii™iusftiitAng.inauth.detaMUin^^Lnjcol* 

verf.notainllrm.vbih.iccautionenobismdltnm  *‘‘'’fi'^**’‘fi‘,rit  rogatu,  fi,  quater,  futtroga-, 

inflfisin  longinquas,  3c  remotas  ti.irtes  mitrend,,*^,^  » >aifimg,ipion,xnfilmur  ob  Inuporii  dmatrniialf,- 

feribiilla  curemus ppublicutabeliiona  fiihfmh’,^  ^'°^‘‘'‘.‘‘’"‘’^f''aMt,p,n,if,potoco!llinlprafumi,'’ 

deindeptresnotarfosh^^ 

Sed  cu  *PnnotanoomMfUorJin:mco>tftLs  in  fMStiMihut  • 

s£ss;SsisS= 

dum  cenloir idrm  JK srTin  a I r fccuircn  ^^fiy^fff^tnmfntrtkuslnmmnnhut, 

, ■ARGV,\IENTVM.  ’ *'^^'^‘'''^’’’>^‘P'afimi,quig,,aiaJhmtanquam 
«nvtranqi  partem  multa:  adducuntur  nr*  ^i,xfirpr,uatap,Tfin,. 

run,ption«.i„  quibuspro  nourloprTf*' 

«nfriif  /*-  _ • * * 


(nitur , vd  non  prafumitur, 

h n . ^ ^ ^ PiP  y M. 

• Tror,otano,ndnkio  prafnm,. 

Notaript»bli,if„,piuramagi,mdi,i  Uteri,  ordinarii 
N‘’*f’^’”V‘fin^Hummqf,erniafium,fiban^,o, 
altercatio  fit  r,Ipt/lu  citattomufiy  rHattoau 
/ti/,  notdrmtfitJu^OmM  an.j. 


y,  tmtdbH»  • 

dt,  PronoteriononprafnmitxtraiuTifdilhonim  Ulla,  qai  ■ 

itiumertautt.  * 

I hunc  igimj-  modia  norariatu  ^ bato  cdAituCda- 

1 entcoclulio.,pnoratiofpfumi,h3cj>bat.te».m 

CJd  audiciuiJ.dc  prxfa.&  ibi  Abb.nu.  d.&inc.dc- 

wtatiJeappel.Cy.ini.  tiqsdecurio.&ibiSal.C  de 
falf.Alex.cflf.jj  col.a.vcrfinpmilfis,vol.j,efteiiim 

publice  elcflustanqui  Reip.  mimller.quareiure  uro 
eo  pfumif.l.  i.Cde  p6d.&  aut.iilat.lib.  lo.Bocr.dccL 
>idmu.4jn  1. patdatiperAlc.inciaa.de  ptxfampt 

icg.j. 


v; 


CjI  >l 
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Jeg.jt.pttfump.t  J.Dec.conf4S  r.nu.4-BalJn  Umpc- 
i«or.col.2-verf.an  potcrit.fF.de  ftat.hom.Capic.dcc. 
Heap.6i.n.7.Rom.1 1.  i.c<ri.vlt.fFdc  verb.obl.Anch. 
e5r.i78.na.6.Ruin.c6f.i59-na.i6.1ib.2.Bar.!&alii  in 
l.fi  Iibrarios.ft.de  re^.iui.cum  et  iuret  i principio  fui 
officii  exercere  illud  ftdeliter.d.c.ad  audicntia.c.ego. 

' dciureiurando.Spec.de fid.ioftnj.if.  j.idcoq;  proco 
praEtumi  debere  probant  not.pcr  Alc.d.  traft.de  pras- 
fumpr.reg.;.pra-lump.i6.nu.4. Sa  publicu officiii  bo>^ 
n*  fidei  prxRriptione  inducere,  lati  probatVit.il.de 
Ob.in  tra^clauf.vcrr.de  errore  notarij.foI.aSi.n.s. 

Ampliatur  hmoiconclufio  adeo  procedere, vt ne- 

* moquStucunqjidoncustxquiparerurnorario,  Abb. 
paillumtcx.in  c.quoniain  contra.num.j.&  ibi  nor. 
jDec.nu.  io.de  prob.  dicens  et  in  Fiuorc  pix  caufx  no 
credi  alterius fcripturxlicct idonei, .quod  ex  Bal  ini. 
infraudcm.§.fiqnis.fF.dctcft.niilir.&  Capr.  coni'.??- 

( incip.cum  vifo, tradit  idem  Dcc.in  confiiio  in  prtn. 

% Infertur  ex  hac  ampliatione  magis  crcditlcripturc 
poblici  noiarij.qiumlitcrisordinarij,  Spcc.de  inftru. 
cdit.S.r^at.nu.4S.vcrf.fcd  cum  literis  Epifeoporum 
Bal.in  l.fi  qtusdccurio.C  dcfair.Io.And.in  cap.poft 
ceftionem>  dc  prob.  vbi  videndum  dt.nam  latilltmi 
per  Doft.ttaftaturan , & quando  literis  ordinanj  fit 
credendum, & ibi  Abb.ponit  lo.  opiniones. 

4 Secundo  infci  tur  magis  aedi  notario,  | quam  nu- 
tio  fiinter  cos  fitaltercatiOi  &difcordia  rclpcftu  ci- 

' tationis  & relationis,  Ang.in  1. 1.  qucadmodfi  tc- 
ftamenta  aperiantur, Abb  IiiiO.Franc.&  ibi  Dec.nu. 
ij.inc.ciim  parati,  dcappel.  ^ , 

f Limitatur  hmoiillatio  non  ,pcederctnotarioexi- 
flente  tufpcfto.vt  ibi  perDcc.c6iicr  t.mien  concludi 
conftieuitjVt  infpefta  qualitarcnutij , & notarii  id  fit 

* iudiciarbitratiuihancefle  * cocm  conclufioncin  re- 
flatur Abb.in  d.c.cum  parati.nu.  i a.co.  fit.de  appel. 

6 Tcttioinfertur.vr  magis  crcdatur|-duobustcftibus 
tabellionibus, qu3 aliis,qui  iioliuu tabelliones, nor. 
Ang.pcrgl.ibiJn§.fnncimus,in  vcrl'cfticij,in  Auth. 
dctcftib.lacob.de  S.  Geoigioin  1.  tcft.u  C.de  tcftib. 
Gram.dcci.6o.nu.io.Roin,uircpct.iub.  lf.de  lurciur. 
coi.  ic.per  gl-.in  S.hinc  nobis,  vcrl'.  ii  vero,  in  vcrf.ta-' 
bulariis.in  au  th.de  hxred.  & Fal.  qua  ponderat  Bald. 
.in  auth.fedcum  tcftator.nu.  i6.  C ad  leg.Falc.Corfi 
in  luigdnvcrf.tcftisin  s.fingulari,Fcl.  inc.in  noftra.  ^ 
col.j.dc  tcfti.&in  c.quoniain  contra.col.  de  prob. 
Cuid.Pap.fing.7 1 a.Soc.conl.  1 o s.col.j.volu.  j.  Goz. 
c£r.  I ;.col.i  a.Menoch.in  naft.de  arb.  iud.  lib.a.cctt 
X.cafu  io$.nu.;9.Batb.c6i'.2s.col.2.ljb4.  Cur.fcn.in 
lraft.de  tcft.concluF17.Mcnoch.conF  92.  nu.  SS.di- 
gniorcs.n.runttcftcsnorarii,Pa!'iFconF67.num.  ii  i. 
vol.  j.qtjatctabellioncm  non  clVc  purum  tcftcm,  fcd 
authorita(isapprob.itxdixit  Bal.in  1.&  militibus.O 
dctcftam.mil.Rol.iVallcconF6j.hu42.vol.2.im6 
aquiparari  daobustcftibus  ponit  Abb.&  alij  poft  cfi 
in  c.quonia  contra, dc  prob.de  quo  aliquid  inferius.  ' 

y Quartbinfcnur  magis  credi  notario, tqiiamtcfti, 

flf^a  publicatione  aflerar  poftc4  tcftis etiam  cum 
iufo  aliter  dcpofuille,  quam  a notario  fuit  faipnim  > 
jiot.Abb.inc.<-Kl  audientiam, nii.y.dcpraEfcript.Cyn. 
Ang.&  Sal. in  l.fi  quis  dcciuio.C.dc  falFRom.in  1. 1. 
$.ft.in  j. rol.ff.de  vctb.obJ- Abb.&  Fel.in  c.cum  cau- 
tam.t. ad  fi.de  rcftib.Alc.de  prxFump.reg.  j.pisf  ij. 
iiu.20.BaI.in  clitcras,dc  prafump.  Dcc.  inc.cu 
ti,dc.ippd.AIcx.conF70.1ib.t.C>au.conF74nunri.j. 
Did.lib.i.variaru  refolutionu.c.i  j.n.to.Capic.dcd. 
94-nu.  I ..Vlenoch.colir  x .nu.20.BurF  conf.  ? s • nu.  49.  ■ 

5 Contrarium  ,t  Q*  nec  notarii  Icripturx  crcd-iturCt 
ad  probadum  inca  ciuili,nifi  examinationi  tcftisfue 
lit  prxfcn.s  iudex, vel  alius , trad.  A Icx.conF  dp.col.  2, 
vcrFdc  idem  quoad  caFum  noftrum , vol  u.  a.adducit 
Spec.in  tit.de  icfte.  §.  1.  verF  Icd  pone  efleiudex , qui 
dicit , quod  de  iurc  magis  creditur  voa  viux,quam 
mottuxylicet  IccuAdum  cum  dc  tado  ft^cuc  diUo  ta- 


bellionis,refert  A>Ttio  allegato  confil.7.l.ml.j. 

* AmpUftcndoi.imcn  i.opinioncm*coii,muncnti 
_ dcclarafurproccdcrctquoadcaufamcinilcm  ,fccu$ 

^ quoad  criminalem  , qina  in  c.i  ex  iurara  afleuerano-  ‘ 
ne  teftis  vacillaret  fides  notari  i,  Abb  & Fel.  ind  cap. 

, cumcaulam.Spcc.tit  de  teflc.S.i.nu.  4'».  Alc.  d pne-  e 
.lump.  I j.DU.ao.omncs  in  d c.,id  audientia,  & in  effc- 
ftuli  ageretur  de  pocr.a  falli  criminali, no  crcderctiic 
notario  contra  tcftcs,r.ecccontra,lmol.  inc.cum  Io. 
dcrid.inftr.in  10,  col.lo  And.  inrcg  cum  quidvna 
via.de  rcg.iur.lib.6.in  inertur.in4.  coi.  Cardin.  Flor, 
jn  clcmcn.  1 .dc  hxrct.in  §. verum  , in  2.C0I.&  in  cap. 
ficut  dc  tcftib.  AIcx.inconF74.col.pcn.  infi.volum., 
i.Ang.&  Imol.in  l.i.§.  fiquisncgct.  ff.qucmadmo- 
duni  teftain.apcr.Franc.Cur.in  traft  dc  tcftib  conci. 
42.Per.de  Afoncada  inadd.adCrot.in  traft.‘dctcfti* 
busin9.part.nu.40'.&  ifta  cflccocm  opnioncdicit 
Apoftil.ad  Fel.in  d c.ad  aiidicntia.nu.  6.  & c6tm  di- 
flinftionem  dicuntTho.Fcr-caut.  26.  licct  con.edcs 
Foler.in  Pr.ift.crim.fbl.  144-  nu.  1 5.6^  poft  cos  liiliiis 
Clar.in praft.crim.S.fi.q.S t.vtrr.tcttiuscftcafus  , «Sc 
‘ nouiflimcnrftarus  fuit  Bnrlatnsin conf.  ?4.  nu.ij. 

10  Subdcclaratur  tamen  hxcdeclarariot  non  proce- 
dere , qu.ido  notarius  haberet  Icnptorcm,  qui  feribe-  ‘ 
ict cxamen,&vtcrq;attcftarctur  contra  teftein,  tunc  - 
enim  rclnltarct valida  probatio  etiam  in  criminali 
contra  ipfum  dicentem  Ic  aliter  dcpoliiiftc,  ira  inrel  - 
ligit  Alc.d.reg.i  j.nu.2o.pcr  Abb.  in  d.  c.cum  causa , 

^ itteftaturitavidiflcin  praxibbfcruari. 

Subdcclaratur  fccQdb  proxime  adeofdcm  tesmi- 
I!  nos,  fn6  procedere, qn  iudex  aflitifter  examini, ouia 
adhuccxaminatjofcripta  operaretur €t quoad  poena 
falfiiSal  ind.l.fi  quisdecurio  Floria.in  l.cum  dec  a- 
tc,in  vlt.col.fF.de  prob.quos  refert,  & fcquitur  Fel.  in. 
d.c.ad  audientiam Jiurn.  6.  Franc.  Cur.d.concIuf.4t-  i 
Moncad.adCrot.de  tcftib.d.9par.nu.40^.ad  fi.Clar.’ 
inpraxi  §.fi.q.5  ?.vcrFquintuscftcafus:  exquotaute 
5 iurc  cft  ft.itutu,vt  in  caiifis  arduis,  & criminalib  iu- 
. diccsipfi finrprxfentcs examinationi, auth.detcftib. 
S.hxc  ola,&  auth.  apud  cloqiicntillinium-  C.  de  fide  , 
inftr.vr  dicit  Didacd.c.  i j.nu.  lo.lib.a.var.refolur. 

12  Subdcclaratur j.proccderctquoadpunicndum.fe-  ’ 
cus  quoad  torqucndam;nam  ciim  authoriras  notarii 
pixualeatinciuilibus.&illa  probatio,  qusein  ciuih- . 
busfufficit.in  criminalibus  fitpotens  ad  torqiiendu 
Bar.in  l.fi.in  fi.ff.  de  in  litem  iur.  fatis  hunc  effefton* . 
operari  pofle  notarius  contra  reftem  videtur  , icita 
tradunt  Boft'.in  traft.rerum  crim.rir.de  falFnu.ry. 
ij  Dcclaraxtirlccundo  quarta  hxc  illatio  1 nop^pfC- 
dere  «quidoteftisefTet  multum  no;abili.s,&  perlona 
admodum fidcdigna.Spcc.in tit.de refte, §.  r.vcrfic. 
fedpone.iudex.Abb.in  d.c.ad  audientiam. Hippo.de 
MarFinl.t.§.adquxftiOQcm, nu.is.ft.de  quxft.Fcly. 
inc.fupcrhis,dcaccuF 

14  Limitamrtcrtibproccdcret  exiftentenotariobo- 

, nxfamx,fccusfiforcrfu(jpcftus,  Abb.inc.adiauiJte''.- , 
tiam>num.7.  Ang.inl.r.S.fiquisncget.li.queinadiii..  ’ 
tcftam.ape.Grain.deciF94.nu.2.  - ‘-.i.in.-;;- 

1 5 Limit.1t  quarto  non  ^ccdctc , ■}  qn  o5s  tefiesexa^- 
. minati  diccren:  fc  non  ita  dixifle  ,^tunc  enim  nCc  itl 

cS  ciuili  credit Icriptutf notarii, AngKi.S. fi  qs neget.  , 
refcrt.&  feqmt  Alcx.coFbs.col.fi.vol.x.Fcl.I  d.c.ad 
audientiS.nu7.Gram.d.dcc.94.n.2.Crau.  cbE 
adducit  ad  hoc,&  ponderat  Bal.in  conF 3 8 i.cx  qua- 
di raipmra,lib.5.Cur.fen.conFy6.col.9.'circani'cdi'' 

16  Declarant  quinto  locoijpmifbproccdcrc  in  afttf» 
,put  loquunt  relati  DD.in  quib.  tcftesno  rcqronfy  fc’ 
cusininfths,inquib.tcfte$^Folcmnitatcinfciibunt, 
BoFtit.de  fal.nu.  i7.tilc.  n.fi  tcftcs  cbtradiccrcnt . pn- 
niretur  de  lalfo  notariusivel  inftf i fides  corrucrc't,  la-  ' 
xta  plene  tradita  pBar.&aJiosind.l.  i.  fiqs  neger. 
ft'.qucinadmodu.cclia>ape.dc  pcrCano.inc.  cu  lo.de 
jfid>iift[lt.  quod  alibi  cpmmoduucU  explicatum. 

Auipiia- 


DigKizsd  byGoogIe 


De  probationib. 

' Ampll?mrlccQndopJtndpa)i5Condutio,qo«  cd* 
Ainiimuspronorarrop^umh  adc^pioccdcrc»  vc  H 
KperiaturaliudfcripiQtqui  didam,  prarlumaturpo* 
dus  t/i  eo  error^uim  dolusttradidir  ^r.fxrr  gl.  ibi  in 
i.qaoti€SiS.i.d.dehzTcd.  infirvucn.d  ibi  BjI.Sc  Imo*t 
Bar  .tn  l.riquisobrcpretit.ff.dc^lf*  MarCconf-SMiu. 
1 1 .&  dvdum  fiar.fcouirur  Alcx.conl^  To.vol.  i . idem 
Marr.conr.7,nu-i4.5c  in  conr.J04.rm.z7.de  in  conHi. 

• Izmu.to.Bar.in  l.d.Ccan.racr.largi.lIb.io.Rom.in 
captatori8i.ft.dctcftam.mil.  Ang.  Arcr  inrrad.tna* 
lcf.inverr.ftiUario.inprinc.  Cuman.  coni*.  1 ;5.coi.i. 
drea  ftncmjncip.ad  ptimu  Boerdecif.  n6.  nu.  4.in. 
t.pan.  Imo.cont^  104.  verreum  igitur  non  appareat. 
Arcr.conf^y.col.^.in  H.vcrrpra;n)U(o.Iar.in  l.fingu 
laria.nu.4d.ft.l1  ccr.per.lacc  FcUnccxlircris.nu.t.de* 
lid Jnftr. Anch.conl.zs7.fr1a  principaliter,  coii  i Bar. 
in  J.fi  iibratiusffic  ibi  Dcc.de  Ogh*  ftdc  rcg.  iur  Gri- 
mat.dcQr.do.nu.6.Parir.conr.i69  nu.)9.voI.4.Ba!.in 
I.ixol.ft.vcrritem  norat.ft.de  kg1b.Aib.conr5p.nu. 
6iiif.de  Marf  in  l.i.nu.7>*C.ad  Icgd  Come.de  fica. 
Acin  rub.ft.de  hdciuftorib.col  9.nu.56  BaI  de  Ang.in 
i.iuurgcntiuoi,#.quod  fcre.ftde  pad.Alcx.  conl.^o. 
vfto  piocdruilib.z.rarr(^nr2S.nu.5Q.lib.2.  BofT  in 
nad.raum  criaiin.iit.de fai.nu.  56.0iit.len.c&f.sd. 
iuperprocdUi  inquiUiionisi  col.d.  veri,  non  obft.Tc* 
eundum  Fran.dcMar.q.Dclph.  163. qu.s.ia  zparr.de 
in  q.6o3.nu. ). eadem  par.q.  t42.nu.4.in  j .par  Dcc.in 
c.fiautcmj  DU.Z.  dcrelcripL 

Hm6i  ampliatio  himutioncsUtatrccipirquaspo 
nitGab.iQfu1sconci.m4le  maicf.CQndu(.2.nu.  17.de 
BoftUoco  citato.de  nos  iniri  dabimusad  conci. prm. 

18  AispUaiurtcnioconcluliotptincipalisadcopro- 
eederc.vr  qui  conira  notariu  probare  veluiafticiarar 
darioribuaptobarionibu5,vt  no.AIc.intrad  prxsup. 
reg.5.prxrump.i  j.nu.z.Dcc.  in  conf.105.rn  ^.col.  eu 
enim  proco  fit  p»ruroptiOididat  ratio, vt  validiora 
probationaadillauicilidcndamrcquirautu^  iuxja 
lexr.  in  I.  vic.ft.quod  metus  caura»dc  in  Ui  extraneus. 
Tbi  lar.in6.noMF.decond.ob.caa.Abb.inc  quia  ve* 
ririmilcrde  prelum pt.cu  Utcaddudis  per  Matii  fing. 
45  i.deercuiJc  per  ial.iQl.admoneodi.nu.  106.  ftdc 
iarciur.hinctcftcs  optime  cocludcre  debere*  rcupHc 
Abb.m  e. 3 I0CO de  prob.de  raiionem  didi  liii  redde* 
tt,ix  non  inteirogatoi . nccnon  LOftarccilcilloi/nct» 
qui  inflroUiminJcnptiaaoianOiqfi  M probatio  per 
tcfta  tnftruaicmanos  omniq.excepctonc  maimes 
requirit  Fd.in  c.cutuJoanucs,nu.44.dc  hi  inftru.  de 
ola  declarat, de  copiosoproleqimut  lae.Mcnoch,la 
tracF4leatbiR.ind.iib  z.ccnt.34:alu  los.vbictiaagic, 
quot  tefies  inftramcotacii>vci  non  ioftuimcntani  i e- 
quiramurad  impugnandum  inllrumeruuiii  Didac. 
lib.z.variatum  rciolutionum.c.  is.nu.i  la^mc  hic  no 
duximus  repetenda , vt  quod  minimi  volumus , quai 
ad  conciulioncm,  inftmmcntum  ipotiirimumpcru' 
ncnr»hic  omninopofuiiTc  videamur. 

£x  principali  cocluiioncplurcs  inferri  po(sut,qux 
tamen  hic  ommimmust  ne  diutius  Ixic  immorari  eo 
gamur,  aliqua  tn  poft  concluOoncexplicataad  pro- 
bationis materiam  magis  pertinentia  lubiicicmos. 

l.tn)itaturitaqi  primoptmcipalis  cdruiiulio  pro* 

]p  ccdcrcfin  his  rebus , in  quibusnotani  ofticiu  cftjno* 
baium>nimimm  in  redigendis  aliorum  cOua^bus» 
Aegeftis  in  publica  doeumcu  * vi  iccibic  Menocluk 
arb.iud.l^b.z.cent.I.c.9I•n^m.l5^rccusmhls*qu»8d 
ctusoftkium  non  pertinear, qux  fl  excedendo  ici  mi* 
tuKfiii  othci;  Cxaccat,  peccare  didtidcmMcnoch. 
coof.^7.nu  III. 

ao  JLimiiatur fecundo procedereioinoianobon^fa* 
n», alias  U cfkt  maix  Uin^  prxltimiuir  conua  nota* 
rmm.^fucnr  in  dolo.io)o.in  1.  quoues.$.i.ft.dc  hpr. 
ioft.Fran.Mar.q.Dclph.i6jmu.8.iu  x.  Par.  ikcoutra 
eum»qui  icinci  tuic  malus  pp^mitm  Jlald.  in  d.S.x. 
cixea  prin.Baibaa  tub.dcm«$.bxcl^>au.4i* 


ConeluC  MXCIX-^47 

a I Limitatur  tertio  in  notarioffagaci , de  verfuto : ai 
contra  eum  ptxrumitur.Cur  (cn.cOnr0.nu.z64vcrt 
non  ob.5.hxcramen  qualiMSpcifonaaiudicisaibi- 
triopcndcrctiad.Menoch.deaib.iud.Iib.z.  ccm.4.c. . 
io9.nu.10. 

'22  Limitatur  4-in  notariOftq  duob-fignis  vratur.*nam 
c6rra  cG  adeo  plumit>vrcx  hoc  m falli  etime  made* 
rcdicatunAlcx.ad  Bar.iiii.cos.ft.dcfair  Aqua>.inl> 
poftdotem.col.ft.ft.lbl.matT.Fel.in  e.  i.tnd.requill* 
to  vbi,d(  a lia  ad  hdC  pettmemia  ponit, de  fid.mftdc* 
quirur  Cag.in  Ui  librarias,  ft.  de  reg.iur.nti.  36. 

Limirarur  quinto  in  not.uio,  t qnt  fcrlbii  illicitu , 
dtextracarusafurcpermi6bs.'nam,dc  is  pcena  faili 
non  ctiirabic.Bar.in  1. 1 .vcrf.vcnioad  tcrtii.C.dc  pct. 
bon  Jublat.lib.  io.de  hxc  opinio  cft  cois»  vt  per  Ang. 
Arct.iri  trad.m.ilcf4nvctl.raltario.nu.8.Ayino.cqC 
75. no. 6 in  d.par.CUr.in  praxi/crim.ff.  falGim.  vcrlia 
.-iddequod  notarius, nu.22.  Ale  dcprarluinp.iegui.i. 
prxliimp.i  3.tHi.t4.Bocr.dccirn>>u]-4.  in  i.par. 

24  Subiimitaiur  t qn  ad  affernonc  altesius id  tcciflct» 
VI quia  tcnpfifletdatifam  ilUcicam  ad  diOamen  la- 
pi entis, tGc  enim  exnilhrt  l'cr»birBaI.in  1 captatorias 
C.dc  tcft.mil.idc  nin.kruiftctm 
lim  fibi  ^ parte  dara.nam  excoran  dicit  Bar  in  l.ti  qs 
oDreplericft.de  falf.nuz.Mtmoch.  de  arb.iud.  lib.4. 
e«t.44:aru  3ip.n.z.Fr3.dcMnr.q.Deipiv666m  i.par. 
vbi » de  agit  an  hoc  calu  pp  mandam  nidicis  cxculcc. 

Z5  Limharurfcxtomnorario;cdameproiocollaui» 
de  mftrm.quod  confeut;  nam  coittra  eum  adeo  pra:* 

' luaiifur,vtet  poena  falli  teneatur.  Bald.  AkxA  aUi 
c6iter.vcpcrCurc.jun.ibi  mi.izJn  i.qaccuUrc.D.dc 
cden.Hipp.dcMarfin  rub.Cdc  prob.num.ao.pltira 
refen  B^.q.zvz.nu.5.in  z.par.Qar.in  paa^.aimiii. 
fairixm.nu.2f.Mcnoch.dcaib.iud.  lib.  z.  ccnc.2.cai'u 
lop.Aun  con(.94.mu5U4»aineirotbciOKuciur  face- 
re protocoUuonquod  etiam  iitnua  principio  fui  oifi* 
cii  lo.AndqJoft  Holi  inc.fioit.nc  Clenu»  vel  Mona 
chi.Fi:an.Mar.q.DcJph.;69,mi.4.jn  i.par.Fel.mcap. 
aocepimus>col. ii.de  m c.cii  P.  Tabellio,  de  f de  inftr. 

26  Amplumuhrclimicanofpcoccdcre»dciinotarius 
proponactexcurationcm  amidiosus-.namilimsca** 
Ium  non  probaas,contra  cum  prxlumitur , quod  do^ 
loocailtcc  Anch.conf.2i6.nu.  4.  Soc.lcnxonl.159. 
nu.4.dc  ccKiCi99.Col.4.vcrr.rcdpniniifti$.lib.2Crau. 
cofir.1x2.nu.17.G02ad.coor.17.nu.  11. Qtam.  coniil. 
z3.ou.i9iib.i. 

27  Subamplianir  procedere  drtipfo  notario  iurante 
caiumaminrionis.oam  non  ftatur  illius  iuramdto,ad 
quA  ratione  olBcijfpe^abatcuftodia  diliges,  Fcd.de 
lcn.conf.  r 1 5.ctcdo,Q>  notarius.qu£  refen  Fcl.m  c.fi* 
cucoicrciucLmi.  9.  in  firVlnmar  declarationis.  Alba, 
cooiioi.io  fLallcgat  Bar.in  l.fi.C.dc  fid.inftr.  idem 
tradit  Fran.Maic.qDelph.iosmu.i  i.in  z.pan.Aifi. 
^io.nu.2.vctl.in  coniratJU.lo.CfpU.conr.  170.au.  7* 
paro.de  hoc  procedit,  nili  concuirant  alia  indicia, vt 
per  BaJd.in  I.fLC.dc  cdcn.dt  p A kx.m  l.li  quiscxar- 
gcmaiiis  S.Prztor.nu.13  ftco.c1c.ici.in  e o-in  7 not. 
dnprob.Rauohuius  lubatnpliauonis  cft , qui  modo 
diXi/uus, nimirum  cuftodia  ex  ofticio , quibns  autua 
ahismodis  piobari  poilic  amillioinfth,  de  an  alias 
piobcuirperiuramcmumitodUm  DD.iud.  b*Pnc^ 
tor^Fcl-ui  c.iicut»  de  rciud.ipft>sconlUles. 

28  Sublimitauic  modo  t lm.61  lexta  Ltmicationon  p- 
ccdczcintciuci\icntcdiutunmatctcmp!Diis,dr:iioia^ . 
ctocxtficmc  bon^  famemam  tunc  quia  ex  curiii  diu*. 
lurniicmpocispiciuumui  obJmiocxculamr.Angc|. 
ioauth.de  cricnok  icmiCSi.li.Decaa  e.  t .ou.65  .de 
BjaiBuhi}g.i7  X.  X abeilio>q  dicunt  m icneciurc  c6ui- 
tucum  n6  ccocri  de  falfoUi  lurct  non  cofcoiTc  uUUu*. 
ftrumentum,  quod  vere  io  iuuciuc  rcccpeiat. 

29  Declaratur  f tn  hoc  primo  iudias  axbiuio  reliti* 
qocodum  rorc,quiiuxcaqualitazem  facli,dt  petions. 
conlidacc  > aou^^oillA  ptOKaeut  es  qbUuiouc 


feudolo.Purp.in  d.l.qui  accufarc.nii.R.C.dccdcn-rc- 
irtt  Bocrd.q.392  ou^./cquitur  Ma)Ovh.dcaib.aiJ. 

dxatu?ii.rR.4 

^ Item  declarat  non  proccdcTc»tqfi  ftarutusftiiflct 
rora  no  terminus  ad  rcfpondedum,  a n de  eo  c(Tcf  ro* 

taius:nam  tunc  H neget  non  elTc  excuTanduni  etiam 
ac  remponsdiuiumitatc,  dicit  Clar.  in  praxi  aiai. 

nu.  a^ACrf.itcm  notamu. 

Alias  lubiimitationesad  hanclextam  limitatio- 
pem  videre  potes  rrad-per  Dcc.d.x- 1.  nu  dy.  de  prob. 
& per  Boer  d.decift^i.  num-r  Sedegamer  pabenc 
eruditum  Menoch.d.cai-ii  i. 

1 1 Limitatur  licptiino  principalis  f conciuTio  ex  r5nc 
fuperions  Ittnitaiionii  m notario  non  Iciuitepciiei 
fcptorocoUammam  c6rra  cum  pnefumituti  & venit 
puniendus  iudicisarbiino.Bal-m  rubr.Cdc  rtd.inAi. 
ru  i8.Ruin.coDi.u.ou.ip.lib.  j-Didacpraa.quxA. 
c.iQ-nu.a.in  A.Menoch>dcarbiti.iud.lib.  z.cCr^.cal' 
^To.dcbcicnim  ptoiocollum  ex  officiopcnesTercn- 
rcrc  ficut amotum  notarius  originalia,  vtH oriatur 
dubiiaiio, recurri  pollit ad  origmalcrfaquam  ad  ma- 
tricem faipmranjicui  potius  cft  ftidum,Fran.Marc. 
q.Dclph.569nu.i. 

fz  Limitatur  l.in  norariotoiniitcmc  folcnnitatcsia- 
Arumentorum  nam  ex  eo  prxfumi  contra  notarium, 
Allitarisq  prc(umption€onri,cAtcxt.inl.  iubemus» 
ad  A C-dc  Krfi.trad.Bal.in  l.quotics-li.t.vcr.iia  noia. 
A.de  hxrJnA.  qui  appellat  illam  piadumptionc  turis» 
& de  iurc, Cyn.de  Aug  in  d.l.  lubcmus.Fcl.in  e.  ex  li- 
tcris.mi  6 dcfid.inAv.Coin.c6f.77.nu.y.  vol.  4-&  hoc 
vniucrlal  iter  procedere  in  omnibus  in Aniincnris,u6 
Ili)  in  calii  l-iubemus.renuercalii.quos  referi  Fcly.m 
d.c.cx  I ircrism.  6.  ad  H.qua  opinione  probat  Alc.reg. 
^.pracliimp.  1 tnu.i  ?.in  allcg.ttad.de  prziumpquod 
3 i vero  notarius  1 omittas  folcmnitatbs  in  inQris  At  pe- 
na fain  pumcndusftcnucnimquamplurcs,  quotum 
**magK*  'receptam  opinionem cAcpoluitMenoch. 
dcarb.iud.tib.z.ccnr.4.car.;70.nu.4.  Ac  dici  cufucutt 
denotatio  omittente,  qu^tdcconluciudinc  fold  op- 
poni, AymoconAjs.nu.d.in  i.par. 

94  Sed t9men4}ubd harcpoenaltairihabeattanmm- 
modo  Iccunnn  cdAbuscxpreAitiiurc  ,vtind.  I.iu- 
bemustenu;!  Imol.in  l.quotics.$.  i.  num.?.in  A. ff.de 
h«red.in(t.6c  poA  eos  quos  adducit  Alcx.in  d.l.iubc- 
nius,Ruia.co»f  t45  nu.i).vol.5.&  communem  ede 
fenticiam  trad.Rimin.5c  iaf.in  d.l.iubcmus , ccAamr 
Grat  coal*.t6.nu.44.1ib.i.iul.Clarin  prad.crimm.S> 
falfum.vcir.pariicr  etiam  in  notanos.  nu.  xi.5c  hanc 
panem  ccnci  Gabrin  luisconcl.  lib.  6.  ticale  conltie- 
tudi  cc»concl  ul. ) . nu . 8. 

} 5 Veni  m quicquid  Arf  de  p^na  falA  ordinana,quod  ^ 
dirimit  hanc  coiuroucrAam  conciliando  Mcnoch.  ‘ 
d.c.  f?o.nu.y .cum  notarius  przIumaturrapiCs , pe- 
Titus.Bal.io  c.i4iu.4.inA.dcAd.mAr.  viget  ppomif* 
fas  fblemntiatcs  non  kuis  pt^Aimptiocontra  ipfuaif 
qu9maximcaugeretur,AinahisinArumcmis  (oUtus 
cAec  apponere  huiufm^i  folemnitaces  iuris,.k  con- 
fucnidinis,qt)icniinifolito  recedit  non  parum  iu* 
rpicionc  grauarur»gl.in  I4.  Aide  c^.  inA.  quod  m bis 
terminiscouAdcrat  BoO'.mtradat.rcruiii  crim.tit.de 
ialf  nu.6o.qiiarc  poena  falli  leneiii  Ane  dubio»  qu2do 
aliqua  iulptciolubcif coniundaomilAoni  foleruni- 
ricumdcribit  Mcnoch.inconf.  37.nu.  ^ Atamenpcr 
• errorem  oinifla  cAcnr.aliud  cAct  probacocrtorc,qui 
quandoemcndati  poAir,  5c  quonaodo  probeturrfniin 
non  prakimatur»  altbi  cA  dicendum. 

|5  iUud  autem,  quod  ditlii  cA  defnotario  omittente 
ordinem  conluctum , qui  ideo  Aiipcflus  cdiatuc » 5c ' 
cimtra  eiim  pr^fumitur  quo  ad  pocnam.procc^ein 
fub Aantia  liiwsdccus  in  his»qux  non  fune  de  fub Aan* 
tia.dKir  Anch.coar.x$o.tria  principalitct»quem  ad- 
d«Kit  Fcl . in  d.  cex  Uteris,  ou.  $ .Padi.con£xg.nu«6o. 
fioU  X.5C  tu  uueUigit  BoC  (Luede  fal*  ou.  61. 
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: 7 Limit.tnjrs.io  iioi>tiot  m»riifeftamefca«<#i 
init>nUOiu.iM«ontci  cimi  pncfumitiui  & 6Jfi 
teoctur,B.il.inl.  i.S.is>quiiiilirumenta.ff.4k  & 
i.n  quis  aliquid.!iunlira.ft'.dc  paro-FraiiOiurc.. 
.l7clph.iio.nu.7un  i.pac.vbi  contra  notarium  i 
mitut  .qui  ottendit  pagi  inflrni  produOnm  niQliit 
iudicisiiifotmaiionc>idcni  Ftanc.Maica|.48ojia.L 
in  i-pamOc  adoiahi  not,  liuslipaiianit  videre  diA, 
Icilium  prodaAorum  antequam  aperilnir.4c  publi. 
ceiur,ctimmc  falli  tcncbiti».  Ang^de  Paof.  io  addio 
adnaA.Bar.  citcamaicriamielliiiiiliui.d.  | 

iK  LiiniuturioJnaotatioistogacuiioiocoocail- 
tomam  contra  gcicnttaAum  clandcAmlptoAimKi 
& cupptuctitecicicin  apcnol5t  puhlicovxgetoea- 
tca  eu  mala  fuf^iioigl.in  l.fi.  C-dc intcrdift.iDanioi. 
idcoq  i BaUn  e.  1 ale  fid.  inAc.  admonebat  T abcllio- 
nesncmllnimcnta  no^tno  cempafccoaricctc«, 
IcqmlurDcc.d.c.i.  nu.i;. 

39  liitcUigc tamilpcrhocnoo prohiberi,  quinexn- 

gemi  caula  pollint  inllmmcnta  de  noAc  con£evac> 
ccnlU  tamen  eribus  luminaribus , vi  per  Fcl.poSeos. 
quos  addueit,jc  ibi  ApoAU-adeoiri  in  allcgau  i.  nu. 
palelidcinlltum.  > 

40  Limitatur  vndeeimo  in  riStatiof  coirigEteinSm- 
mentuin  mutanicifi  maxime  in  1'iibAaauaauihuri- 
tate  piiuaia^latoct , ^ lilud  Q>  fctipium  foret  cnofc 
irtcpliflet , & maximcinicrualio,  Aiam  data  copia 
patrimam  comta  cum  ptxiumi.idci^iioiUli  peeoA 
incidete  fcnlit  Io.  Abd.ad  Spcc.de  inftt.edit.Sjnftn^ 

’ mcmum,vcifl«l  nunquid.Bal.inl.cum  ptoponcicb 
ft.de  icg.  i.AJcx.ad  Bait.  io  1 Impcrajot.  t . ff.  de  ftw 
honi.A  tradii  Ftan.Mai.  q.  Dclph.74vvcium  bUiiu 
limii.itionisdcclaiario  ex  cq  p^det.anAquai^ 

41  licitu  Iit  ftotaiiotcoitigcrcaroccrii  ,iaqBobrcuiia 
conci  edi  comtuuii,in  ipcfUlibusad  iplqro  > flenut 
non  vitiat, cottigere  poircindiftinile,itiiata  copia 
abfqi  citatione  panis,  & linciudtcisliccncia : C yctb 
viiiat  non  corrigi  abfqicicatioae,A  mjdatb  indicii, 
nidanic datam  copiam  ,atiafubflantialibas,&  ad 
panes  puiincntibus  iocontinemi  liccix,  at  ex  inip' 
oailuaion  nifi  cnorc  probato , & e;  iiubci.  Licentia. 
Tt  late  piobat  hanc  dillinAioncm  poli  alios  .Cajgn. 
in  Ui  libraiiusinu.  ib.ffxlcreg,  iut.  de  quoJate  oaaa- 
uit  Fcl.in  c.ex  litciis,de  fid-imlc.&  latilCmd  Vitqlale 
C^b.in  tcad.claa.rcrfdc  ciiotcKouil/,  foL  tot. 

4X  LimitatbtiijionitaptaerumitjbOiiqrario,' 

. rica^munquainfiriipicx,&  ptiu^pcilboai 
inl.i.S.cditiones.  ftdccdcn.inpriaAcinliciiptutas, 
Oqui  pot-tn  pig.haba>a  i Notanopoteft , $c  itadeti 
fcripniia,quz  non  Iit  publica  ,AaHmcotica  1 fcdpd- 
uata.  Alcx.coo(.li4.  coK  X.  voL  1. 

'41  Declatanitaut  lunccooiicitcanqum  ptiuaflim 
egi ITc notarium, curo  fcfipniratcpariutline  foqpa 
publica , nec  cll  abeo  fada  aliqua  inttiod«  noteria- 
tuivt  p Alexrin  alleg,c&.l4X.cqUa.yorn-  cdC  74^ 
4Vol4.Bal.inc.c&  in  iute.n.it.dcoftddcg.lAittin 
IdctcndumuuHD.  i}.tf.dcycib.obl.Marfdn  tal;j(i^ 
piob.col.i7.Caga-inl.GiiDt3iiuuq.7».ff,dei{|pnv. 

44  'Umitanit  ijjtoprzlumitptonotariocomniiif- 
didiancin  illius^ui  cum  acauit , Spoc.  til.  deinOlu. 
cdit.S.rciiat>yciiiqtiid  de  hisAattiiU.cnnfF^ipofo- 
loacol.  1 7.vciL7.qusco.Cde  ram.Trini*Kiun.  ooigf- 
6p.col.7.volu.).  B0u.dcciCf4a.de  hanc  opiidpncm 

- cAcm  dicit  Pizp-in  c.pcr  vcs(uabilcm,S.  quodauti. 
C0I.1  K.ftui  lilii  bm  lemt.  It  poQcum  lariUjipcOtb. 
in  luis  concbif.  cit-  dp  nd-itiAt.  vbicxaAo  hanc  cpn- 
clul.ttariauiiripUim  coqliilct.  < . .. 

Piurcsaiiax  pradun^ooc  comta  notarium  kic 
pqUem  «ongcKteAaiiandf  iliiui  clisicnitia , Cedys 
fonafle  aiamphdwiiiBtfnifolitum  ooftnim, 
hic  immoratos  6iiBr.  aiUm  videri  poceft;  in  fialfbt 
buicmatcnxAacmMpiwo, cum  alias  ipaefimipo- 
fiio  hoc  taebuu  icpew  polliw.  . 
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fit  notari;  autfiontaSiOb  pracfiirh| 
|>cionem,qtue  catione  publici  officij^pro 
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i»  gMum«nqintauf§titj^nitit  tfiuf^auiliqieaooaic» 
^4>^^tarium  tMquiUn rectori  fojiiffdtt»  d» 
^ca$tfit,quibHiCriudtxl 

Notario  tanquampubtica  perfona  non  ejieredtdum^n^ 
rogatuffitaparubui.'.'-,};^  h-s 

3 (t^^ario^vt  credatur  debere  ab  omnibus  rogari partAut^ 
^jSabomhism  voluntate  aiiusptndeat. 

spfo  cft  f pluribus  bftcnditur  iliationii  -?7  'i^lptarh , vt  credatur  in  a€Hs  tudicq  non  ejl nectjptriut. 
busl  ‘ ’ rogiites partium  ^/id  tantum  iudieis  mandatum.  t- 

* . * ^ » ,r  • itt  iS  Rojstum  tacitum  , iXjiilumfuffictre^ad  fidem  notario 

‘ * K^M  A£  A\tR  l'V  ...  . . j . 'icotftitiandam.cje^'^->^'i-X'->''.'^=.vts-iy-A‘\'^-  -. 

% licet /ingMtdrii  eredi  degens  a JiipphVd  ‘ ' ‘ 

T7<^  ^pcriori  c6firmata  conclufione,  pro  notario 
■*-'  fcilicct  pr*futni , plurima  ad  probationu  no- 

Ar^  matcria  Tpodantia  poflunt  inferri . Ex  ca  itaque 
emanatinorarijttcftimooio.licct  fingulari , credi  de 
geftis  i Cc  ipfo,  vr  fi  atteflef  aliquid  i fc  fcripru>Cyn.- 
in  l.fi  quisdccuriO)  oppo.i8.5c  ibi  Sai.in4.  opp  C.de 
fal.Atex.in  abfcns.nu.i  1. fF.fi  ex  nox-cau^aga. 

& in  c6f  ?.li.6.Hcrcul.in  trac.  de  prob-neg.n.- 
ai8.&  nouiiPimeM enoc.de arb.iud.lib.x.c&r. i. nu.j. 
Sccudocxcade  pp  publico  odiciu  emanat  autho» 


::  >» 


'b>f!4ttefitturaliquMbdJi  J^iptum.  . 

X innrumtntavtrucrediftr  probationem  probatam  face- 
f’ 'ro^obfrafimpi^nim,quapronotartaefi.  txu  ivr 
j|  InfirummtapropHrTaikUionit  autborttattmvtm  duo- 
rumteftimoeuorttm  obtinere,  - t>  .»  >■.,  ...1  . •^i' 
4 Ifirumentadieetprt^UrTabiUioHuautboritdtfvhnduo- 
tum  tefiimoniorum  obtinere  dicantur  , tamen  probatio 
vrra,  O*  naturalis  duorum  tejltum  i/Hferit  pt-ejerida. 
^ Notarim»  vim  duorun$te/humbabtfe,quati.^oatius  per 
- ■'feripturasprobatur^niptr  vocem  viuam  spjius  notarij. 


Vjr 


Ji  confido  dfjiriptorwn^ 

7 Notariocrtdsjfinetifiibus.  t " * n. . - 

% '^(ptario credi ^ntte/libus in  iadicialibus.  fc:ui  m extra- 
-"t.  utdieialtbus.  e-.ic 

f Notario  credi JineteJUbuiinbis  qua  proprie  sutdcaShs, 
■»*  ‘ pertinent  .id  expeditionem  iudictf.  ficus  in  alys , qua 


aais  extrinjiasi  infirumun- 


, > ‘ 


6 ^^ptarius  Jit  necne dt  numero  ttfiium  in  usiSrumento  a z ritastinllforuiri, qua:  magna  illa  prsciumpnonc  tuun- 
tur,vt  vera  cred.unur,&  probationem  probaram  fa- 
cianf.latiilimc  Tiraq.dc.rerraif.conlang.S.a.glotr.i. 
nu.zo.5c  Mcnoi.h.mtTac.rccup.poff.rcmed.i.n.2ij.’ 
j ' AmphaiVr  ppTabellionist' authoritaeS  vimduo-> 
lUoueft!U'obtn)eTe  dicantur , vt  habetur  in  l.in  excr* 
fifidis.Cdc  tidinfirin  ^.item  vcrborum.Inft.dc  inur. 
ftip.Sc  c.quoniam  contra, de  prob.&  in  Spec.de  inftr« 
edi.S.refhft.ycffircd  quzranu.;.Roin.conf.;6.nu.  i. 
]ib.4.Bolog.inadd.adc6iiiia  Io.  de  Ana.c6(.99.n.4. 

- Dccl-iranirrn  h*c  ampliatio  ita  ^cedere , vrcuni  / 

4 ipfa  preUirtiptiua  reputetur, 6rtquod3mod6  firinlbc 
miraculi.probariovcra,  & naturafisduoru  teftiu  illi 
pr^raturlecunduin  lnn.inc.cu  P.&  Fel.&  in  c.cum 
lbanncs,QU.;r.de hd.inllt;*  quam  opinioni edein  di-* 
dtGraoac.ad  Vefir.in  praxi.c^,lib.6.num.^^dcquo 
lAtb  p Mcnoch.que  5c  iupra  citauimus  in  tradl.de  ar- 
bitr.tud.iib.2.cenr.z.c.  105  hct.n-hxcquallio  qua<Sc 
notarij  authonras  reprobetui  p telies  contra  infirtn  , . 
deponentcs,plura  capita,  quxibi  expltcauimus. 

5 -Declaratur  2.  hoc  9 dicimus  T.'.bdlioncrnt  vim 
duorum  teftium  habuc.vcrG  cifeioi^tm , qh  a^usp 
feripturas  probatur  non  per  voce  viua  ipiius  notarij , 
vtdicit  Alcxaid  Bar.inl.Domitiu5.ft.de  tcftamcntis; 
nam  qh  norarinsexaminarur,vrrcftisad  hoc,vt  pro- 
batio fvoci  viua  fiat , vniusvcltisperfona  fuftinerc» 
poluit  Bal.inl.vIt.nu.iS.C.dcfideicom.Hoc  thintei 
ligas  ,vt  plus iUt credatur,  & ptJtferzmr , liu  Baid.in 
aaih.rcd  cum reft.itor.C;.ad legem  Falcidi.am , 5c  di* 
cir  Alex.iad.l.Domitius,  nosqi  liipr.i  poiuimus. 

' £t cu  mentione  (je  Tabellione  tcftc  faciaraus-hic 

6 obiter  ad  quxftiouC'  illa  inferre  libcr,  a* . T abelliotfic 
denumero  tcftiu.&  in  eo  computetur?  in  quo  breui- 
Bxdicit  BaUn  auih.fcd  nouo  lure.C.ficer.  pet.col.2,. 


£0  Notario  credt  Jiaete/iibusetia  in  alienis  ub  abJis , qua  in- 

• tfintnturinaShsjnandataiudisssexprepo.Jeit  tacito. 

C 1 Notario  n3  eredijine  te/itbm  xn  ac  fis  fadiu  cora  arbitro. 

IzNotarionon  credi Jiae tejisbut  m tonjuetuauie mjenten- 
^ ' tta'  eUfmttua.  ; ’ 

xy  Notarsu  tantum depTftato  iijeltfiod  isediee ad a£Ja  recb- 

' • pienda  credi Jine  tejitbus.  . 1 

J4  Notaiiam^qutinojicio  juo  Jit  approbatus  ,prafttmi  fa-. 
pienttm,ix  peritum.  " » j 

Notariorum  verba  accipi  debtre  eiuUiter^  ^ fecundam 
' heris  interpretattonem,  lurt  alias  eonsr abites  ejjent  vul-^ 

• garts,  ir  smperiti.  - * ' 

artorum  verba  accipi  debere  cimUtert& fecundum 
• iuris  interpretationi , eli  aoiliss  verborH  effeilus  ipjoru 
cdtrattnuu  latme jcriptuselljecus  jivu^artjermone.  ' 

Vj  Notarsu prasieptione  hirt> pjumi  in  dubio Jecus  la  clarss- 
A%fN[ptarium  nonpraJumipttsti$m,nifi ip  btsrqup pertinet 
ad  notariatus  artem,  , 

Notary  imperitia  Ji  detegatur  non  det  ojjitere  voluntati.  . 
zo  Notarius  feribtns  in  te/tamento , tejtator  Janus  corpore  « 

‘tpinfanus  mente  prafumitur  ex  smperssta jcrspjsji^mc 
.*  • vitiatur  tef  amentum.  ^ 

XI  Notarius  Jtribtm  patri  reltquijft  flue  iurerejiitutionisy 
. velpro  faltidia,^bisJsmUibutprafumiitx  tmpernia. 

XXNotarius  tx  imperitia  auquid  omtftens, tenetur  parti  ad 
interejfe. 

xfNotarto  ajferenti  ininjlfo totam  vniuerjitatem,  capitu- ..  . q»  cft  dc  numero  forinaii contraclus,non  de  numero 


ium,velcoUegittm,ftu  maiorem  parii  tlaut  inter  utnijji, 

' crtdi,  licet  nomina  Jingulorwn  non  exprimat.  Contr,- 
'*  mu.Z4.Conctliatio,  nu.z^.&  16. 

XjNotario  ajfirenti  altqutd  faiium  faijjiinterueniente  to- 
•'  to  collegio, vniuerJitate,ltH  maior* parte tjji  credendi*  fi 
tS  ajfertione  notarij  concurrat  etiam  JigtUumvniuer- 
; fitattt^uod Jit  injifo  appoJitum.QostciiiattOy  »».28. 
ip  N otario  afferenti  aliquid  ej/e  failii  interueniente  maiore  ^ 
parte  coUegy,  velvntuerjstatis  non  eredi , eum  td  ajferit^ 
uon  tx  fe  tpfoftd  tx  ajfimonc  coikgyrvtl  vniuerjuatis. 
SO  Notarium  ratione publici  oficij  non  prajumijitfpefium, 
31  'Notarii* pof  i tOqua  fuipnii*  recujari,nb  ftem  m sudtx. 
qz*N[ptarium mnfolutanquam JuipefH*  retufari pqfiefed 
1 etiamin  JuJpteiorht. allegatione  non  requiri  eaufa  tx- 
. prejjhnpn  , Jed fotum  turamentum  fu^ctre. 

SJ  Notartu  tan^uJptilA  rtcufaripoj/epsteifujpieianif  alit- 
es: . . 


iorinali  inftrt , (cnriensid  quod  cxprellit  in  1 hac  c6- 
falrilTima.C.qui  reft  fac.pof.r.quoad  ici£nitatem  ,5c 
fidem  inftfi  fungi  debeat  ofticio  Tabellionis,  & non 
tcftisifcd  fi  in  iudicio  deponerer,  crederetur  libi  tan* 
quam  vni  tefti  ,qux  diftini^to  -^it  Bandini  antiqui 
gJoflatoris,vtpergl.ind.l.hacconfulri(nma  fVcil'.  8w 
queoes  DD.lcquuniur,vt  per  B.tUibi,  & Sa  t.qui  dicit 
'*  hancdiftindlioncmcflc  veram, 5c*c6cm,d£  teneri  ab 
/ omnibusdictt  Barr.in  {.  Domitius.ftidc  tcfta.dcquo 
£tpcr  Parif.in  conf  34.nu.4.dcnu.44.  vol.a.  Franc.de 
Marc.q.Delph.Boi)2.par.&  adhac  quzftione  videas 
Abb.jnconfi7.c61.ti.mx.par.5c  citatos  petCagn.in 
Idi  librarius,nu.6o.tfdc  rcg.iur.Pxriliconf.  iO.mi.4.6. 
'&7,vol.3iNunc  adillarionestedcaoms.  ■ 

7 .Terttoex  przlumptionc.qu*  eft<p notario  t erna* 

- iUtfidti>(JMiKiUi£tiuJ^etBtliiwtelUbus»crc4ienin2 

Notario  ■ 


DigKIzed  by  Googie 


lofepRi  Mafcafdi 


• j 


f^otark»  nneteftibuS)tradit  Bar.  in  Kctnanapationc. 
C.dcfid.infttum  Bald.inl.gcfta,  vcr.quxronunquid  > 
ada.C^c  rc  iud.Gl-  & ibi  Bal.  in  1.  in  donationib.  C. 
dcdona.&ibi  Sal.dicit.qaod  ita  communirer  fcrua-  ' 
mr.Bal.in  rub.Cdc  fid.inftrcol.a.vcrfdcckiubitatur. 
Specdcinftr.edit.S.Tcftat , vcrf.lcd  cu  literis  £pli<;o-  i 
poram,nu.i8.&  hanc*comrauncmc(Tecdndolion5 
dkit  M arant. in Spcc.ord.iud.par.6.adu  lo.mi.at.ac  , 
tc(^tur.Dec.in  c.quoniam  cotta>nu<  ai.dcibi  Lanfr. 

io  winc.nu.27- dc  prob._  , , 

8 Declaraturtamcn  hmoi  c6isillatio  t ptoccdetc»  vt 

loquuntur  relati  Dbd.in  aaisiudicialibuS;nainex* 
ttaiudicialibustcftiG  infaiptiorcquirimt,  adgL  jnC 
gencrali.Cde  tab  lib.io.Alcx.in  coof.pd.  coi.  5*  libf. 

* i.lati  per  omnes  in  ci.de  fid.inftt.&*c6cmhac  cflfc 
diftindion5  inter  aftus  iudicialcs , & cxtraiudiciale» 
nad.poft  alios  Mand.ad  Lap.alleg.8x.verf.quoniam 
contra  > in  li tcw  E . qui  dicit  cautius  efle  ct  in  adis  m- 
dicialibusrcftcsinfcrcrc,  praifcrtiin  fi  lintraoincnti» 
vt  in  mandarisi&  probationibus  fententiarum,&  ap^ 
peUationnm  intcrpofirionibus  , qua  cautioni  aruc^ 
dederat  Abb.in  d.c.quoniam  comra,nu.8. 
p Declaratur  i.proccdcrc  in  his,t  qux  proprie  sut  dc 

adis  , & pertinent  ad  expeditionem  iiidicij,  fccusin 
alijsiqus  adis  extrinfccus  inferuntur , quia  no  credit 
Notario, nifi  teftibusinfcriptis,trad.Abb.  d.c.quonia 
cbtta.nu.S.poft  Lap  alleg.8 1 .nu.  5.  qui  idcirco  dicit 
mandatum  fadum  penes  ada  requirere  tcftcs.quatn; 
Lap.fcnrenriam  dicit  magis communan  Ruin.coL 
i26.fupcrdub.col.2.nu.j.  V0I.4.  • 1 

10  Subdeclarabis  tn  hanc  t declarationi  non  proce-.- 
derc.qn  hmoi  ab  adis alieiu , & extranea  infcrcren- 
tur  in  adis  mandato  iudicisexprclfo)  feutacito,tunc 
enim  adhuc  fine  tclhbus  ftaremr  notario  fm  opinior  ■ 
nem  Aret. in  d.c.quoniam  cptra,  quam  inhis  tcimi- 
ris  procedere  dicit  ibi  Dec.nu.22.adfi.ver.fccundus; 
cafus,3c  ideo  Rot.Rom.fuit  in  opinione  iQ»  miklatR 
apud  ada  fadum  line  tcftibus  ptxfentc  tn  ludice , & 
in  adis  fciibi  tnadame  tenet,  prout  eft  dccif.Tholof. 
114-quam  rcfertMand.adL.ip.d.allcg.8i. 

1 1 DccLtratur  ;j.non  procederetquoad  ada  fada  co- 
ram arbitro» quia  non  creditur  notario  fineteftihus» 
Alex.conf.  1 j.col.4.vol.  i .conf.  1 p.col.3.  vol.4-  quod 
pro  not.ponit  Maran.inSpcc.ord.iud.d.ad.  io.n.24. 

12  Declaratur 4-.non  pioccdcfe f ex  confuemdine  in , 
fententiadcfnitiuaiinqua  teftes  adhibentur, Sc  cum 
conluetudo  fit  optima  legum  interpres  eflobferuan- 
da,gl.6(  lmol.ind.c.quoniain  contra, & ibil^tfr.d. 
num.i?. 

Declaratur  ?.verfl  efle,  quod  pofuimus  fohimmo- 
I j do  in  notariotdepuraro,5c  cledo  i iudicc  ad  ada  re- 
cipienda,Lap.d.alieg.8 1.  nu.  5.  Dec.in  d.cquoniam 
contra  »nu.  i j.Maran.d.ad.to.ciuscnim  elcdioad 
iudicemfpedat.c.fiatntum,§.notarium,  & ibi  Geni. 
inz.not'dercrcr.alia  ad  adorum  validitatem  requi- 
fita,qux  hic  non  ponimus,  videas  per  Maran.  d.  ada 
lo-verf. venio  ad  fecundam  quzftio. 

Quarto  ex  przlumptionc,qnx  eft  pro  notario,  ha- 
I4bcmus2t notarium  ,tqui  in  officioluoeft approba- 
tus,prxfumi  fapicnrem,&  peritum, gl.in  S.fcriptum, 
lnrt.de  inut.ftipul.&  in  1. 1 .Cdcvfu.Bal.in  c- 1.  nu.4. 
dcfid.inrtr.Corn.CGt.19S.col.ti.in  literaV.lib.  t.plu- 
res  refert  N euiz.conC 28. nu.ip.  Soc.kin.  c6f.ioi.nu. 

1 1 .vcrfi.pfxtcrca,lib.  i.lmo.in  1.  i.§.ficx  fundo.ft.dc 
hzred.inrtit. 

i j *-Ex  hac  illationefiibinferturnotariorfit  vctba ac- 
cipi debere  ciuilitcr,&  fihiurisinterprctation^  liccc 
alias  contrahentes cfTent  vulgares,  & impetiti  ,trad. 
Bar.io  l.fi  quis  filiab.ft.detefU.tur.nu.;.&  4.&in  1-ii- 
bciotu, nu.20.tf.de  verb.fign.  Alex.conf.2.col.9.vcrC 
1 .illud  negari  potcft,6c  in  "conf.p.col.  j.verf.  benefa- 
cit,voli  i.dt  conf.i7.vol.6.Caccialop.in  fubfcr.conf. 
quam  fecit  ad  cooi;Soc.vl«mum.vol«i.qucm  ccfcttr 


& fcquirur  Rub.io  conf.  144.  nu.'5.  Caftr.in 
nu.4.C.dcrcft.Io.dc  Plat.in  S.vit.  nu.  i i.Inrt.quite- 
fta  m .rur.da  ri  pofl.  Pican  1 .Titia,S.  Titia  cS  nubact , 
nu.77.in  fi.&  78.ff.de  lcg.2.Grat.c6f.  101. ‘riu.28.vol. 
a.conf.  JOS-tm.  I i,.fo.vql.nouiffimi  Ccph.cooC 
nu.30.hoc  tamen  in  tertium  didis  cotra  cilcnir,  qwB 
flatura  litet,  & prout  in  ftido  fonant  accipiuntur»Vbi 
{^.in l.fti^atio  ifta,  S.2-  qui.  ff.de  veriorum  obii- 
g‘atio  pcrBarcol.inl.i. C.dc  vfu.de Dodotes,inl.z. 
ff.fi  cert.  per.  ■’ 

16  Declaratur  hxc  fubUlarioprocedere,qBt  notarius 
fixribit  effedum  vexborum  ipforum  comtabentkui^  t 
Urin^,(ccus  fi  vulgati  fermone  faiberce , quod  eue; 
nit,qnjncmliceratofcrmoncadboneexpritXHp6c, :. 
yt  per  Banin  d.l.fj  qs  filiabus:  nam  tunc  hmdi  verba 
notarii  vulgarffetmone  prolata  intelligentiam  red*  p 
pient  fccundu  con>munem,5i  vuigare.vfum  loqucn- 
di,&  proferendi.'Bal.inUege  duodecim  tabuiaiuad 
fiocm.C.dc  leg.hzr.Fcl.  in  tubr.  de  conft.  Cagn^qui 
alios  adducitJn  1,0  iibrarius.ou.io.ff.dereg.iut.- 

17  Principalisiilatio,quanotaiiutfccimus  i^fiua-  < 
ptionc  iouspcriium,  declaratur  in  dubio  procedere: 
nam  alias  &.  dJciiblcr  notarios fepe  reperiri  tcftatqce 
impcritiorcs,Alcx.c6f.5  2.col.3.1ib._4.  Caftr.  cofioo. 
ad  primu^n  fi^n  antiq.  Ang.cdf.2.5b.confaU)cre^  - 
pletunqi  vcrba,quomm  fignificatio  volunrad  reffar 
gatuntraduntCalVr.in  1-cum  ex  filio.nu.x.ffldc  vuig< 
necintcliigcrc  quid  dicant,  vtcatorcsquirdncroftti  , 
cantus  ignoranudicebat  Bal.  in  1.  iam  hoc  iurc.  ff.  de 
vulgar.de  dc  corfi  imperitia  plura  Neuiz.  c5f.  28.QU. 
11.&  ix.de  Cagn.ind.l.fi  librarius.nu.2.ff.dercg.iar..: 

18  Secundo  ilis  ita  inteliigest  vt  tn  notarius  non  prz- 
iumamr  peritus,  nifi  inliis  qux  peninent  ad  notaria*  r 
tus  artem, Bar.in  l.conrradus.C.  de  fid.inftru.Abb>ia'.i 
d.c.i.nu.7.co.tit.lo.dePlar.inl.gcncrali,col.  2.  Ode 
tnb.lib.io.quidicittenerifcircfummam  Rolandini, 
FloremiAuroram,dc  Meridiana  ,dc  alios  libros, q in 
eotfi  arre  leguntur, non  enim  tenStur  feire  iura  accu-  . 
rati  concludit  Dcc.in  alleg.c.  i.nu.26.  dc  fid.inrtr.  ^ 

19  Circa  hac  illatione  illud  crttcncndu,t9*  notari) 
imperitia  dctcgatur,non  der  officere  voluntati. l.vit. 
in  fin.de  ibi  gkC.dc  fideiuff.d.l.fi  librarius,  dercg.iur. 
Alc.c6f.46.nu.20.c6f6z.nu.i2.1ib.9.  Aym.cofi  147- - 
nu.^Soc.ce>nf.5  i.nu.4.vol.3.Ceph.conL  196.  nu.n. 

20  Hinc  fi  feribar  notarius  f tertatorem  fanum  cofpo' 
te, de  infanum  mentc,non  vitiatur  tcftamcntum , fcd 
imperitix  adferibitut  ,vtpcrCcph.conf.7x.  num.z. 
par.i. 

21  Hinc  (i  dicat  notarius, parrctrcIiquilTcfiliq  iurere- 
fiitutioniSfCum  deberer  diccre  inrtitucionis,vcl  f fd‘ 
cidia , cum  dcberctdiccrcprol^itima,aut  infenun- 
ciatione  mulieris , Vcllci.ini  beneficium , Valeriani 
nuncupauerir,  fcuin  conftitutione  procuratoris  vfus 
fuerit  verbo  fubrtirurionis,  vt  late  per  Cagn.poft  cos, 
quos  adducit  in  d.l.  fi  librarius , nu.  5-  prxfumcnu  cs 
imperitia  fcripfiflc , nec  vitiabitur  voluntas. 

22  Hic  tn  icias,quod  fi  notariusfex  imperitia  aliquid 
omitterer, tencraur parti  ad  intetefre3are-dc  ibi  le>a. 
dcPiar.in  l.gcncrali.C.dc  tab.  lib.  10.  Abb.FcIyn.de 
Dcc.in  d.c.  i.dc  fid.inrtr.  6t  tunc  fi  culpa  ttn  intercef* 
fit,debcbit  plene  hoc  inrcrcflc  probari , fin  aut  dolus  . 
fucruadmixtusrtabiturpartisiuramento,  per  Boff. 
port  alios  in  tra<ft.rcr.criin.tic.dcfalf.ou.7i. 

Quinto  loco  principaliter  exprsesuptione  quae  eft 
pro  notario inferrur  conclufio  ad  fide  notarii  petri-  - 

23  nens,  nimirum  cidSaflcrcri  in  inflroftoum  vniua- 
firatem, capitulum , vcl  collegi  u,  Icu  maiord  partem 
illius  inccrucniOc  credi,  licet  nomina  finguloru  non 
ex^rimat.Old.cdf.ioo.in  cxccut.incumb.q dicit,  9 

. licctp  boc  videatur  notar.atceftari  de  his , qux  fuot 
iurisitn  quia  pro  eo  prx(umittu,ppapprobationdilIi 
credit, ide  dicit  lo.And.poftSpc.i  tit.  dc  fl4dico,vcr. 
qd  fi  in  ali  quoinftro.QU,  i dan  addic4acip.  ver.porr6i 
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De  probationlb': 

idi  trad. Abb.in  c.quanto.nu.y.dc  his,qux  fiuti  pt?l. 
line  confcnfu  c.Fcd.dc  Svcn-conf.  14S.  verH  prztcr^. 
ui  didt>9  producens  inftrm  habccintScioncin  fun' 
atam , & quod  ideo  transfenonus  probandi  in  ad< 
uarrarium,idcm  Fcd.connza7.CapicIlccir.4.nuni.5. 
Card.  k Anch.  in  d.  e.  quantoi  Gutd.de  Suzac.qucm 
leq.Alb.ini.nulli,9  cuiufq;  ti^niucr.noin.Aot.aBut. 
incap.ea  nofcitur,dc  his,qux  fiant  i praei.  Laurcn.de 
fi.odoiphis  in  rcpec.c.Hnc exceptione,  cqI.  z7.q.Z4. 
verf.fcd  quaero.  1 i.q.z.Soc.conf.9i -nu.  S.  verf.  ndob* 
^t,vol:;.(cntitHoft.ficclariusdi(iicCardi  Se  Imo.in 
cinter  diLcdos,dcdonat.&  ibi  Abb.in  nor.na  lecua- 
dum  ipfum  creditur  prima  fronte  alVcrtioni  ndrarij , 
& afferenti  contrarium  onus  probandi  incumbit , re- 
fot  Se  fcq.Huin.conf.t89.ver.n6  obftat  infiipcr , nu. 
15.V0I.1.&  idem  tenet  Abb.in  c.i.de  (ind.Ruin.cof. 
■»  I7.nu.  1 5.V0I.  t.Corn.coo£i8/.col.7.in  litcia  P.va. 
nec  obftat  praedidis,vol.z. 

‘Z4  Contranu.tqi  non  credatur  notario  hocaiTcicnti, 
fcdneccfleficcxprimetcfinguloru  nomina  .tenuere 
alii,q>  refert, & fcq.Bal.in  1. 1 .ff.de  inagift.conUcnicn. 
quia  eu  vniucrfhas,Sc  collegium  firnomeniuris.non 
videtur  quod  poftit  notarius  de  hocatteUati  iqudd 
intcllciftuconfiftit.ncutnon  poftet  teftis,lnn.inc.cu 
cann.dc  tcftib.  Se  quod  fingularum  nomina  finr  expri 
mendatenuit  gl.fi.in  c.ti.vcrf.fcd  videtur,  de  procur. 
Kor.decif.i  ?2.inantiq.&dcci.<564.  P.iuin.in tradl.de 
potcft.c.  fede  vacante, in  j.prarlud.  nu.  19.  Grar.conf. 
46.col.2.1n  fi.vcrf.non  obftat, vol.i.  6t  q>  no  acdatuc 
notario  dicenti  ad  S^mdici  conftitutionem  duas  par- 
tes intetftii  fle, dicit  Fcd.  de  Scn.  in  conf.zss.calus  ta- 
lis cft.vcrf.vndc  Ii  TabcHio.rcfcrt,&  fcq.  Card.in  c.i. 
q.H.dc lind. Alcx.conf.  191.  pcrfpcdlo  inftfo , col.z. 
verf  prxtcred  cum  in  coftituendo  fyndico , hb.6  Soc. 
iun.eonfy7.ihcaulaBcrnardmi,nU.7.lib.i.quod  no- 
uiffimircfcrt,&fcq,Ccph.conf.6z.mn9.  lib-i. 
Adhancconrroucrliam  tollenda  alij  diftindlionS 
ay  cxcogitarut,tvtih  adibus  inuhu  pondaoGsj  vtpotc 
alicnationibus,huiufmodi  cxprcilio requirar,  Arch. 
inc.finccxceptk>nc,infi.i2.q.z.Bal.inl.ciuiras,infi. 
ff.fi  ccrt.pct.&  in  1.  i.in  princ.ff.  de  reb.co.Anch.inq. 
canonum  ftatuta.car.  t4.de  conftii.  quod  adducit , Se 
* ;fcq.Alcx.diccnsita*conimunitcrtcncriinc6f.  i.co). 
**2.in  vcr.item  potcftdici,vol.4.&  tnagis**cominuni- 
tcr  Vancin  rradi.de  noKtir.de  iml.fciit.cx  dcfcciu  in- 
^habilitaysfcamandicomparctium.nu.  i^o.Scquod 
in  arduis  nomina  exprimantur  conluiuit  io.  And.ad 
Spec.ind.  tit.de  find.vcr.porrb,in  fi.  in  alijs  aut6  acii- 
bus  non  debeant  ex  primi  ncccflario  lingulonim  110- 
mina,nificollcgiu,(euvniucrfitasfitpania,ttad.Bar. 
-in  l.i.in  ti.ft.dcalb.fcribcn.Patif  conf.yj.nu.  14.  vol. 
4.  & quod  inparua  vniucrfiiatc  lint  exprimenda  tc- 
nuirHpft.infummYdefind.S.Sc  quale. quem  refert 
‘ .Abb.in  d.c.t.nu.7.cod.tit.  ‘i,- 

z6  Sed  quod  ad  re  noliram  alti  na-}  concludere  breoi- 
ter  poflumus  ftarialicrrioni  norarij , qu  aluis  dcfiib- 
ff  anria  non  requiritur  cxprcilio  nominO,  Se  ideqn  le- 
quireretur.Sc  eflent  defetipta  nomina,  vt  dicit  Capic.  \ 
in  d.dccif.4.na.S.Amplcdlcndbq;  conclulioncm  fu- 
xy  pra  pofitam)qubdnourio,t  cocaluafterenti  aliquid 
tiCtu  ftuflc  intcnicnicntc  toro  coi  legio, tmiucrfitaic, 
feu  maiori  parte,  fit  crededu.  Ampliabis  ea  maxime 
-procedere, fi  cum  aflemonc  notarij,  cocunat  iit  figil- 
.fum  vniucrlitaiis , quod  inftfo  appofuum  reperiatur 
Ib.And.inaddk.Sf^c.tit.dc  find.num.  tS.ver.porio. 
Abb.ind.c.i.Du.9.xlot.in  antiq.decif  nz.Painn.al- 
-leg.trad.de  pot.c.fed.vacan.ui  prslud.nu.  19.  Vant. 
;d.nc.denul.  fent.  exdcfcduinhabili(acis.,rcuiuafid. 

' comp.nu.150-  verf.  fi  umen  ipfi  conttitutioni.  n ..j- 
Dedaramr modo  firmata coclufio  procedere > qn 
^ nouiiusid  aflererert  per  nomina  coUcdiua  certam 
' iuris determinationem  habentia, cxepli  gratia  capi- 
giiain,ccdefia>viuuciitu$  talis  aficovet 
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per  nomina  Unciaria  corpora  defignaria,  vt  cano- 
nici talis eccIcnx.homincJjtalis loci. mnccninl  quia  ' 
illa  verba  poftcnr  vcrificar»  in  duolHis , non  probare- 
tur id  coIlcgiaiircrconftituuim.OId.conf.ioo.Gciu, 
in  c.fi  can.in  prin.da  olf.ord.in  Alcx.conf.?.  ad  fin. 
lib.t.Anch.St  Imol.ind.  c.quanco  ,dc  hisqiix  i. une 
dprxl.Capic.dccifu|.nu.5.Vanr.  d.tit.dcdcfc‘d.lcnt. . 
ex  dcfcd.inhab.fcumand.  coni  p.nu.  1)0.  verf  cftctiK 
norandunv 

Z9  Declaratur  z.non  procedere, tquando  notarius  i'd 
aflcrcrct  non  ex  fcipfo.lcd  ex  aflcrribnc  collegii, 'feu 
vnincrlicatis,vt  quia  ipfi  aftcrcbarcflediiasp.utcscx 
tribus, ira  Socconf  9).nu.3.  vol. 7.  fenfie  Ccph-  conf. 
6z.nuin.ib.in  i.par.contra  tamen  teniiir  Huin-confi' 
isp-nu  i6.vol.t.vbi videas. 

30  Sexto  ex  cade  prxfumpiibnc.tquqrarioncpublici 
officii cft  pro notario,manat  Se  illud  ipfum  fulpedu 
non  prxliimi,  cum  Iit  minilkr  Rcip.  vr  arguen.  dicit 
eruditus  Franc.  Mant.de  conicd.vlt.vol.lib.z.tic.  iz. 
num.  9. 

3 1 Hic  tamen  eft  aduertendum  f quod  notarius  ado- 
rum non  obftanie  huiiilmodt  prxiumptionc , poreft; 
ficutiudcx,tanquam  fufpcdu'srccufan,vrcft  glolfin 
auth.de  tfien.  Se  femifl'.  §.  Se  quod  Ixpi,in  vcr.^ttifi- 
cis,quam  lingularem  dicit  Bal.  in  e.  quoniam  cetra , 
coi. i > dc  prob.Se  ibi  Fd.nu.4  Lanfr.dcOria11.in  d e. 
quoniam  cOntra.li.rcuilationes.  nu.  3.  qui  lamcuibi 
dicit,  quod  fi  iniiiftc  fuerit  pro  fufpcdo  notarius  re - 
cufatus poterit  agere adionciniuriariu  adducit  Bal. 
in  c.fupcr  qux(Uonum,de  offic.ddcg. 

ji  Amplia  adeo  furpcdmn  pofledicinotariu.lSctS- 
quam  talcrccufari.vtinfufpicionis  allegatione  non 
requiratur  cxprcilio  caufx,  fcd  Iblum  iuramemu  fiif- 
ficiat.qui.a  non  agatur  de  magno  prxiudido,iia  con- 
fuliiir  Anch.conf.z63<fubtiliicr,SeadpIcnum  :$c  Ic- 
qumiritco)  coofulcndo  Alcx.conf  i04.-circa  priiiiu 
dub.col.z.vol.).Se  trad.Gagn;poft  eos,  quos  adducit 
ind.l.fi  ltbrarius;nu.47.fr.dc«t:g.  iur. 

Subampliatur  procedere  buiulmodi  ampliatio, 
37tncdumdcmteciuili,fedctiani de  rure  canonico, 
quali  in  reculanone  notani.procura  toris , Se  conliiU 
toris, nonfir inter hxciura differentia  , quicquid  fit 
in  iudicc,vt  probat  Anchan  citato  conii  z63.Sc  poft 
eum  Alex.d.conf,J04-  • 

34  ' Exbocautc^uoddicimust  in  rccufatione  notarij 
. ' Icuiores probadooes  lufBccrc, illud  cocliiduur, qua- 
libet cauianiluflicientem  adrcmoucndum  ludiccni, 
poflCjSc  notarium  line  diibro  remoucrc,rt  concludit 
Dec.in  opoftremo;,  miin.  z.dcappcL 
3 5 Licet  ergo, vthuailq; diximus,  t pro  notario pras- 
fun]atur:,iUji  tamen  tanquam  pcrlbnx  publicx  ciede- 
dum  noncrir,nifi  a partibus  fucnr  rogatus.  vero.Sc 
ibigl.in  ver.inj6gatur,in  auth.de  tabd.  c.dim  P.Ta- 
bcllio,dc  fid.inft.gl.irtclcni.i.ver.didis,in  vcr.rcqui- 
fitis,dciurciur.fiar.in  auth.fi  quisinaliquo.col.z.cic- 
ea  prin.vcrlircfpoiKlcb  debes  fcirc.C.deedcn.  laf.  in 
r«pcr.l.admonetidi.col.  6z.  vcr.cxtra  caliim  doiis. 
de  iureiur.Spce.$.i>  verf  Se  nota, de  inftr.  edit.  Inn.  Se 
alij  communiter  me.quoniam  contra, de  prob.  Dee. 
poft  alios  in  e.  i.nu. 20.de  lid.inftr.  A Icx.cbf  1 5 3 < cql. 

. 3.lib.i  Seinc6f4^-mfi-l>i>.4.  Fran.Hcrc.ihtra^ft.eie  ' 
prob.ncg.nu.56,Ccph.conl.i  jS-nu-iO-Scxof  294.110. 

..  ;6.m z.par.rub.Alcx^df 94>nu.  z. Ciatict.conf.  z 16'. 
nu.S.comniunctndicrtSoc.iun.conli  i6S.nu.3.volu. 
2,Franc.Turzan.m  luis  communibus  opinionibusa:. 
69.Cur.iun.conl.i66.  nu.  z. 

AmpliatuciVt  non  Iblu  ab  vna  parrcfdcbearroga- 
• ri,fcd  ctabomnibus,  Ji  ab  omnium  voluntate  aiftns  , 
|>cndet, ita  enim  concludiiurrogari  debere  notarium 
ad  hoc, ve  ilii  credatur  ab  illis, d quibus  adus  pendet, 
Abb,pbHlo.And.qu£adducit,ctibi  Dcc.n.7i.Se  Fcl. 
co.nu.inc.i.dcfid.inftr.fiaLinrub.C.dcfid  'inftr.col. 

. :a.vcrf.fcd  dubitaiut. i-lib.lv- 
Mafisrdi tvokx.  ' 1 i Dccta- 


lofephi 

»7  Declara»  hurafmodi  etmclufiot  non  procedere  in 
aaiMiid.inquibusnilcft  ncceflarius  rognusparnu, 
fed  lanium  ludicismadaium  dum  nounum  ad  ^a 
ieribenda  dcpurat.vt  dicebat  Bal  in  I.  qiicdam, circa 
prin.ff.de  edcn.m  Appoftil.3ciird.c.  quoniam  c6ira. 
vbi  refcrt.Fel.nu  ♦ de  tid.inft.  ic  in  his,de quibus  par- 
tes rotare  non  pofluntnotariom.mandaium  mdicis 

tcqniriidicebat  Io. And. ad  Spec  tir.dcinftmni.edu. 
j.poftquam.  verf  obligationes,  mrm.  7.  Jc  dc  quibus 

poflu  rogari  notarius  aliquid  infctins. 
jj  Dcclaramri.tacimmttamcn^  fiaumrogitu  ad 
fidem  notatioconciliandamfuBiccte,  Alex  in  cof. 
I j.nu.i  I .vctf.praiicrei.  &nu.  16.  verf.  nccctiamalij 
teffcs^ol.  j.Soc.iun.conf.i  ds.nu.  1 1 . voltim.  a.  Ftan. 

Mant.dcconiea.vlt.vol.lib.a.tit.ii.nu.j.quoiiio-Jo 

autem  rogitus  piUiimatuti  Jc  probetur , paulo  poit 
examinabimus. 

QOJiCLVSIO  MCI. 

AB-GVMENTVM. 
Dequibus  pofliteffe  rogatus  notarius  ad 
hoCjVt  illi  credatur. 

$ V M M A R l V M. 

» NolJrhmfoJitrogtritanIumdibiuqmviiH,  iftuJit 
temport  afitn.  ' 

2 Kot4rtum poft  inftrutmntS  twfetn  dt  odordtm,<^Hftui 
vtl  ladu  ex  te  finem  diUo,  tT  proprio  tltdm  finju  ptrtt- 
bm  msndafthbut. 

) 'Apiario  eredi  de  bit  Jhltm,qux  j^eruntmr  inter  partes  f?- 
poti  afiuunon  de  mprftentum. 

4 Notarw  afferenti  msnjirmmento  cauf{  eo^nitiomeminter- 
9un$Jsi  noneredt. 

j '^ptaru'  afftrentun  mfirummto  atienatiomi  rtieetkjia 
fubtfftnectJi(attm,velvUiiiattmalunandit  (7  traiJa- 
tum  prxceffiffefton  erfdi. 

6 *I^tarto  Mtejiartti  aliquod  injlrumentumeffe  publhum 

non  crede. 

7 Notario  dicenti  in  JintenUa  injirumentojviji  UbeBo , Utii 

c6ntejiatione^iye.noa  credi. 

8 Notario  .ifiennu  befxmtrita  prxctjffffe‘h  ittfirmmento 

donationrimm  credi.  ' - 

9 Notarto  ccojieientt  infirunentu  rnntwf,  afferentiejtpecu- 

nhftt  iert m fui  prrfenfta  fu^/e  nmmeritam,non  eredi, 
l o dk'eft  in  a£it\fede^*uratni<^eiearmHntMspar~ 

uprlejentef^C  eredi. 

j T *\pfarij  enuneianheJiqtiafienti»  partiumpote/atenS 
c<edi. 

I j Notarmm  rogari pojSe  de  bti  tantmm^^an^eoretmtOj^u- 
tier,non  de mi%i{na abeo  Jiant.  » 

1 nonro^rtid*  peritnetUdrut  adipfam. 
\^No:aii:trnprjieurattremnonpoffead  commodant  priet’ 

cipanerogatt  dt  injit  umento  poii  JiefetpUm  procura' 
;^tiontnj,j- /(rogatur, tUt  non  eredi.  * 

1 5 Notarium  ooje  Jertbere,rogart,^  fufe^re  te^rmmenti 

contra  Je  ,txtoqaeobUgari. 

1 6 NotanuipoJH  nec  ne  rogan  dt  eomptiffioue  Jibi  faUoM 

21  Notarto  non  credi  dt  commijjiont  Jibe  fa&a  y prafertim 
Ji  tam  fcrepjerit  in  bafiardcUo. 

Zl  Notarium^roiaridttommtjjiont ffin faQa^uanio 
aisHS  Hotartms  nonrtperitur.' 

2)  Notarium pofit rogande commigiomojftpffbiiamcom* 
mi//i  prowiufjciluit  txteuiiont. 

24  Noiarw  feripiura  trtat  dt  commijjiemt^um  mrnnefffio  eji 
• J^natx  frjMC  manuali  tpJimiMditu. 

2 y 'T^tarhetnpoftt  rogan  de  cummtjffont fibi  faRajeum  eU 

eonfmtudtnt  fuijut  tniu&um. 

2 6 ’^n^arif  Jcriptura  credi  dt  commi Jiont , ^ando  ejiemut 
inanit^uitfdS^  Jcnptura  efut  antbenuca. 

17  Notario  im  tt^ameutojicribtutijditimt  famu  mmtey  tittt 


M^i^cardi  f 

corpore  Unguens  ^non  crtdi,quo  ad  nuntii  fanitatene, 

28  '\itar%uidtiiUibHspeffiiropari,dijLtnilione  dtetaraii. 

i 11 1 iH  nunc  rubiiciamrupcrioric6* 

IIIUU  tluUoflinoftj*,  dcc^ujbuslblicctpol^ 
r efle  uoiamisEr  rc(icra'nu(jriut  dc  duob.  un 

l'cn{ibus,vilii  nimirQtn.Ac  ;iuditu'poflcrogarii  fcnbit 
lo.And-QJ  Spcceiic  dc  innrum.cdit.^.rdUt.vcrr  led 
quzro>nu-n-tn  addir.incip.noc.qiualudicir-Fcl.inc 
cu  cdm-nu-9.de  icdi-pcmu  Bal. in  cubi>C.dc  fid-inllr. 
num.  lo.iaiocttsnpteUium  nibii  plus feribere polle  * 
qua>naq>  propriis  videt oculiSi  5c  auribusaud.it , idem 
BaUn  iuth. l(i,'d  iiouo  iiirc»cof.  e.C/i  cctt.pcr.  Bolog. 
c0r.Jo.Cur.rcn.c6^>6.inprin.tcf<.rt  Burf.c6(.H*n  11. 

2 Dcxlara  tn  policnoianu  finOrni  cd^cacdcodb’ 
ratUigiiUu.vd la^luacx  teOium di£lo , ir  propnoctii 
fcnCu  partibus  m2nd4nnbus,vtpcr  Bal.  in  d.  lubr.C. 
dc  Rd  inllrcot.  . ad  H.&  alios  cxdrpra  relatis. 

£x  hac  edeVUone , 9 notarius  pfitfolfl  ro^ridc 
his  quar  vidir.de  d^diiac^ustpcamferturi  credinora- 
j rio  dc  histro<uhi , dux  geruntur  iiuer  partes  icmpcM 
adus.non  dcgcAli  tn  prxtciitu.Bar.in  auth.B  quism 
altquo-C.dr  cdi  n.vV  ibi  c6ifcr  DoCt.  vc  per Cun.  lutu 
conl.i66.mi.2  Riii.c6riSpnu.7.vo!.^.Bart.inI.rcft* 
dui7i70pp.4  tf.de  Wtb.  obl.5t  in ).  t . C.  dc  fide  iunr.Sc 
iurc  ha  i\x  Hlc  lib.  i o- 1 im.&  alii  poBeum  in  J.  c.  quo- 
niam coniM,dc  prob.Fcd.de  Scn.ciJC  rpp.an  D.  M ar- 
genta,ad  ti.qucm  addncir)&  iVq.  Alexcdr.ro  col<7. 
lib.6.Iaf.in  i.ii  dhopatronii$id£  luUanus.col.  y.tfdc 
iutciur.5c  m Ucn1u.coL2.Cq  tcfl.fac.pof.  Alex.  cof. 

24 1 .coi. 2. in  R.lib.6.Dec.  cqnf  i i 8.  coi.  i. circa  mcd. 
Anginl  optifna.C.dcc6(rah.&  commir.  (lip.  Catd. 
conl'(?.qtioad  i.& melem.  i.vcrr.focudoquxrOpde 
ptob  Aymoc6(.88.n.2o.R.ol  4 Val.cdfpo  nu.T.vol. 

1 .Ancfisvdf  tonnu.2.notai  10 Credi  folu  in  his,  ^fiib 
ciu>p'e(i.i  agunr.mantcgcn.svabi  dt  hisqnarraci- 
di  plonis  nd  pTxlcntib.  vcl  aliis  Fi^is  rcftat,  Iccos 
eircalleiaTirTNcuizcdLie.nu-i : Burt  cdfyd.nu.6. 

Ex  hac  lilanone,  qua  dcelaiat , ^ t dr  vidimus  coo- 
clndon^  plura  liibinfcruiin  Pnmoigtnlrtubinfcmir 

4 norarioalicrcmiffnihdfoc^ulx  cognitionem  imer- 
ucntrtcnt>ncrcdi.Callr.cpni*.?8  coLi.vcr.  incontra* 
nu  tieit.vol. 2. hl'm  l.fcicndu  nu.i  ?.vcr.j. adde.ff.de 
vcrb.oblt^.Xinl.nc  quicquam.jl.vbidccTcrum  cpl. 
anicpen. ff.de provon.dt  LParrf.cofSy.num.  «t, 
vol»^.Benn  t<>i.  ijd-.coha.vcrl Ted  ipdj^4.^ff,'  6lfy. 
Baih  coi  4i-cqL?.\crl  fle  iie  polito.^pafcr.  vbl.*  dc 
hactn  liibitLirfoncdicendQcff,  vtlati'pOabr.lib.x 
tii.de Icni.concL  s . nu. xs.q  cOgclfr  coniranum 
iiemcs  flcdiffih(i'Onc4nad  cdcordandiim  adhibet 

5 Subiofcit  i.noiaripaffcreririt  rn  inttrumemoalte' 
narionictcit.*cclcn.vliibcncnecc!litaccin,vct  vrilita- . 
tem  alienandi, fle  tradaiO  prarceffrhe  nA credi  Goto. 
inc.t.]f*criliuin  'cs  dqVeb.cccI  nonaiicn.  laf. ind.I. 
rdenduin.ni}(U.vfr(a.adde.Aiex.conr.i7  col.i.lib. 
4Tho  Fcrrar  caut.vltnu.y.in  ttad.  caut.  lac^Gram. 
dccif.79. 

6 Subinfertur  y.notariofarreffanri  aliquod  inflrm, 
quod  hrpuhhcumfJcgtOe,6demnoo  adhiberi,  Barr. 
fle  alfrin  nurh.H  qs  in  aliquo  documento.  Cdccdcd.  . 
Arfp.m  Lfidonario.C(k;donat.Tuf£an.communH!l 
optmofium.c.  17  fle  communis  cficoncluno,vrper 
Burfat.COnU4.nu.  tO.Cur.mn.COHr.  1664IU.  xfle  14. 
Ceph  c6l'.  1 77nu.40.tn  a.  par  oociuii.in  coE<  7.1ib»i. 

7 ^ibinfcrrur4*migitrpccialircrtnoncr«Uno(ario 
qui  dic/i  in  lentem  la^fnffnmicmOf  vtfislibcilo»1itis 
cor.(el4rione,flrc.exVcrbisenim  humffnodi tme^ 
uentdc  non  probart  icnbunt  omnes  m d.&  quontara 
conrratflt  ifcn  per  Oec  nu.  yaquod  n6  procederer  vbi 
- Dorarius  ddttn^c  diccrer^n,Sc  coram  quibus , flr  ^ 

Mt  popteniiafut  acU  liru,flc  lingulis  interfui (Ic.v  tpefe 
Abb.ibi,circaquaE4^ia  tata  clt  qutrltio, videnda 
ttadstopaDod^^dx.qaoniam  umua.  ^ * 


De  probationib. 

$ Subinfertur  ).noo  credi  notanot  aHcrdi  beneme> 
ritipraecdfi0eininftrumenrodona(ionit,6armi.(i 
forte.fr.dcca(tr.pccuI.Dcc.  in  1.(1  dooatioric.Cde 
don.Alexconr.4).col.t.lib.j.Craucr.conr.^r.  infin. 
conf83.conr.i45  bb.T.dequo,  cgei  enim  non  modi' 
CAdeclararione, videndum  cft  inconcl.Bcocmcrita. 
9 Subinfemir6.noncrcdi  notariof  conScicnti itv 
(butnenram  mutui  »a(Tercnciq;  pecuniam  hcn  in  fui 
prxfentiafiiiircnuineratamtBal.inl.ex  hiSi  coi:  i.  C. 
dcrc(tmil.Fci.inc/t  cauriotCol.2|.vcr(.  & vnQ  > pei- 
petu6no{a,de  fld.tn(lr.Ja(c  Marf.fin^.462. 
xo  Septimdeconrrariocxillationcfuperiorit fubin' 
fertur,9norariodicenri  iaaCliSitcftisiuracusiiSccxa* 
minaruipattcpra;(buc,3cc.ddcsadhibetur»quia  tpc 
adusintcruenire  poruic  mfm.Ban.in  1.  Theopdpus. 
fF^lc  dotepraclcg.oal  jQCCum  in  iurcfcol.  a.dc  ortic. 
dckg  Fcl.in  C.(Tatcrnitarb,ad  d.  dc  icBi.  fotcniDitcr' 
que  pra^mm  prefumi  dicic  Bal.in  c.  i.in  prin.tit.qd 
iit  inucflic.  Ufdn  IXcicHuminu.  i x.ff.dc  verb.obl.Bar. 
tn  l.pcr  hanc,C.deerog.mil.  an.  lib.io.  ponit  Viuiux 
in  luis  copimunibutopiniombusvcrl'.  tefies  cum  m* 
xamcnto.ad  fi  Soc.iun.md.l.rcicndum,  nu.^:.  Buri'. 
Con('.;4.nu.  1 4>ad  quod  tame  videas  enatos  per  Bo(T. 
tit.de  oppoiit.conrra  ec(lcS}nu.S4. Bal.in  i.  luiiuridt » 
col.i.C.detclhb.Fc(.inctuis.nu.(^.  dnraeod.Mil.in 
reper.veifi  notarius  Q iiiratus.  Fcd.  de  Scn.  conii  i pp. 
Lanfr.incquoniam  contratin  prin.  nu.49> 

Plura  hislinuUa  podcntinfcrn » (cd  quia  pendent 
ex  qux(lione,an  veiba  cnuociatiuaiilBruin.  prob£tt 
dc  an  (blemnitatcs in  co cnunciatz  pr^mantur^li*' 
bi  commodius  rradiUripoire  viium  eft.cx  quibus  ctia 
ibperiora  declarationem  recipi unt.vt  nou  proccd.it, 

11  tquandocriuncianturca  ,qua.-rumin  pv-imum  potc> 
ftate, vfpcrCrau.de  anriq.tcn>p.par,a.vcr.cx  pr^mil' 
Bs,nec  etiam  in  anciquisudem  Aymo.conr.  t8.  ad 
& al  I is  modis.de  quibu  s ! ac^  per  Doci.qui  dc  his  mi  • 
tionem  faciunt  princ^alitcr.vtjn  l.racndOtdc  verb. 
<^1.5cinl.opiinian».C.dccontrah.2c  <oinmit.hip.de 
ini.  ex  hac  Icnpiurardcaon.iatilTinie  pccVital.de 
Catuba  in  tra^t.  ciau.lbl.i 1 37*^  pciCrau.in 
ciutotra^uJcanciq.  temp. 

1 2 Secundo  loco,noutiu  rogarilpofTc  tm  dc  his,quz 
corfi  co  geui nc.no  dc  bis.quz  ab  co  (iut  Tfexibit  idem 
]o- A nd.ad  Spcc.de  ioftr.cdic.!i.rchat.vcrll|rcd  quaero 
(ub  quaformain  add.not.de  qaiati  Rui.jc6f.  i8p.n. 
7.  vol.  t.&  vr  di  xiumsliipra  no  roga  t dc  odormi  pro* 
pnoledlbludc  alienis, qduob.ihib  scflbus  percipit. 

ip  £x  hoc  intemir  norandt  >'on  rogan  de  pimiocnth 
busad-ipluniilate  per  Bar.in  l.li  pater, in  i.hiius.  if.fC' 
quens  qozfiiOk  filde  rai:Lmipubcrcm,S.(i  ei  (UiO.S.rc* 
qacoti)CO.tit4icc  pode  icribcre  procurationem  padi* 
4ie  dicit  Bal  in  Uudices,  C dc  (idc  ioOr.de  quodieS' 
dum  eO  vt  indidlislocis , vi  percosiquosciu*  Cagn. 
in  i.rilibrarius,nu.4r.  tf.de  icg-iur. 
t4  Hictoampiiabistidcm  e0Cii>notauopiocutato> 
fc»qui ad  commodum  prinaf^isAOn  poKll  ro^ri 
detnftcumcjuo4>..fidalccpt&piocui4tiQne,dc  liro* 
g turiilh  non  crcdtturinili  cx  ncccOiratcodicij  id  (e- 
Ciliccao.Anddn  re^.cum  quid  vna  vi»i  de  regehiur. 
hb.6  Dcc.conf42.nu.^  veri.  & prarcipue  moucor^ 

15  Irem  dcciarabisiidjJrcKcdercrt  qaoad  incommo- 
dum nocari|;n.im  ponclccibercnocahum, rogari,  & 
IhfcipcrcinOrutncntumcotra  fecit  coq,obligaii,tra- 
dit  Ang  in  d.l.lctcnduh),qucni  al»  Icquuntur  ^ vijpcr 
SM.iun.ibi  nu.xi.Bar.inl.impubercmi  S.quiautcni. 
ff.dcfaif.  . 

Secuodbcx  co , qudd  notarius  non  detrogan  dc 
his,<|us  ab  co  gcruntur«  infcmit  ad  cddulioncm  no 
idpofle  rogan  nofariutde  comiflioncfibi  , quod 
commtilkine  vniucriali  concludit  Bar.in  Lex  icn- 
tcntia.ff.de  tc0a.nit.de  Ang.  in  liciWoro.  ttdeverb. 
obi.qui  exeo  dicit  noopoOciogaridcdelcgatione 
in  iplum  faUa^quod  omnes  admutuni^  occ  ahquam 


ConcluC  MCI*  ^50 

patirurdilhcultatem.clivcroiudcx^reg.rcccdi^qua 
cautu  cO  i|i(um<nct tcOo examinare  d^'crc,  dc quq 
lati  p Fcl.m  c.cum  caufhm.jQ|i.z6.  dc  teOi.  norarioq,* 
tieri  polTc  recepti)  cO,  late  Mcaoch.  in  tra<0.ilc 
rccupcr  potTremed.  1 1 .q.xdnu.)  ^o.  examen  tcOiiim 
commiin,in  c6trouerlia  ponitur, an  ponitro^ri  no- 
tarius dc  coimmOionc  illa  particulari  libi  aiudicc 
fadatdc  quia  quod  iuris  cO  de  cotooOicio,idcm  ir  de 
pane  cO*c  debcriconcludit  Bal.in  Liudiccs.  C.  dc  Ode 
ioOr.nbpofle rogari  etiam  hoccalunoranumdc  c6> 
iniinonc  (ibi  (acla.eidcaiq;  li  IcripfcriMion  credi,  Sc 
tenet  idcm  Bal.in  I.ad  perfonas.0.dciurciur.Ho01o. 
And.&  Imo.m  c.  quoniam  contra,  & ibi  Abb.dc  Fcl. 
num.424kprob.lo. And. in  rcg.cum  quid  vna  via.de 
rcg.iur.in6.m  Mcrciir.Bal.inl.iurandi.C.detcOibus, 
Ang.conf.195.6c  in  1.1.  S.n  dubitatur.  6c  ibi  Imol.  ff. 
quemadmodum  tcOa.apcr.BaL  in  I.ad  cgregias.ff. de 
iurciur.Abb.inc.OatcrnHansdbdcr.non  relid.Ang. 
inauth.vtfp6faliria  largi.f  .hocinfupcr.col.4.'Alex. 
conl.i  1 7.incip.vifo.co).;.vol.i.vbi  Icribit  hanc  opi- 
nionem cilc  magiS  receptam , idem  aic  Dec.  in  conif. 

K 59.nu.'d.&  in  l.i.nu.  5 .Cdc  ^dcn.6c  in  d.c.quoniam 
contra. nu.45.de  ptobat.Kuiii.c<5nf49num.i).lib.5. 
Alex.ind.l/ciendu.inprin.ff.dc  vctb.obl.dicit  Boer. 
dcc1f.2S8nu4.i11  ipar-Milisio  ver.notarius.vcr.nO' 
tarkisnon  poicO.dc  omnes  Do^l.ita  communirerte- 
ncrediciflo.de  A nanfinconf49.dtibiu,dcquoqu^  * 
riiurioi.6c  ibi Bolognin.maddi.Fed.dcScn.conlii. 
r99.incip.quzriiuran  O.Margcrira.Alcx.conf  104. 
<oI.fi.Iib.S.Arfli<i.dcciLNcap.Jr7.nu.j.PariCconfil. 

I ij.nu.2  8.vol.  I.&  in  cbf  6 i.au.7.1ib.4.Matf.in  l.i.S. 
ptzterci  nu.  126.ff.de  quzlLBalddn  1.(1  conful.  coi. 2« 
verf.6c  przdl^a  faciut  adquzffioncs.  ff.  de  adoptio. 
Arct.cbf.)>’.c6lblt4tioprzmiira.co!.3.vcrL'i.cllprC' 
mittcndO.Guid.Pap  q.  1 i6.X4fr.  de  Oria.  Sc  ibi  Parili 
nu.  f 5 i dc  prob.Bologn.in  rc^.aoth.habir.i.C.  ne  (i- 
lias  j>p4irc.Our.iun.conf.i67.nu.i3.CcpIiconLi 
nu.4.mi.par.Menoch.conf  ioo.nu.4.^.Vanr.in  trac. 
denullif.nf.de  nullit.fiiLccxdcfcflu  cirationis.tmm. 
4j.df  magis  communiter  haucinlam  apptubatatii 
cffedicit  Ogmin  l.U  librarius.  nu!45. 0'.  dc  rcg.idr. 

17  Contrariam fuTamitquodimodcparticurariailu 
oftidipolTit  logari  nourins , illiqj  (i  logctur  creden- 
dum lii,tcnucrcalij  fulti  authoritarc  Bartoliini.cx 
rcnrcncia.0.dctc0a.mtc.hanepari6aircicntispiobac 
Ang.ind.I.fcicnduth.ff.dcvetb.obI.&  Dcc.couf.42. 
cu.4.vcrr.2.boc comprobatur,  vbi  prohac opinione 
inducit  Alcx.in  d.l.lciedum,dudixit  tarioncsBaldi, 
quibus  hanc  Banoli  allertionem  teprehen  Jir  debj  I at 
^e.6f  cumBar.tranOt  Cl.iud.deSci(cl.  in  d.  1 Jciedu* 
ec  hanc  panS  vidpti  c6cqi  dicit  Ang  A rct.  In  S.i  tem  * 
proptcrmimicitias.loO.de  cxcuf.  tur.  vi  icfcit 
iun.ind.Lkicodiim.nu.25.&  in  pradbica  fciuari 
idem  Atct.lococitato, quod  magnum  vcibu , 6c  no- 
fabtle  auQimauit  Aqucn.in  d.  I.  fdendum . co).  2.  Sc 
cx  hac  opinione  Bar.credcndumcnc  tcOidccdmif-  ^ 
lione  (ibi  fa^ttadit  Aicx.conf.Ss.coLpcu.voL5.6c 

Ra1n.conL65.col  4> vol  5.qpo5  refen G-^bticl.in  tuis 
conciulioaibusnu.dctc(iib.conc4uf.iJi^2o. 

18  Hanc  coQUoperiia  diOinflioncfconciliare  nititur 
Sai.in  auth.apudcloqucniiinmum.Cdc  (id^inOrni- 
inirumiquod  aut  loquimur  in  notario  (Imphdtcr , 6c 
tue  psocedac  opinio  UoO.BaI.&  aljoruq),autJoqui 
mor  m notario  cau(z  & adorum , 6c  tunc  quia  vide- 
tur habere  pqtcOatc  (jubendi  omnia , quz  (ibfcom-^ 
micmutur  milia  ca,qua|u  vidcturacquircrequando 
a principio  fuit  elcclus,  RpoOmodO  faiblc  commil- 
itonum libifa£lam  dc  examinandis  tcOibus , aut  m 

. aho  aclu  partium  didiur  poieOatem  ilU  cxcqui  n6 
tunca(rumerc,cx  eo  quod  ilia  cdmiiliodc  a<Oj.s  cau- 
iz  dtcitutidc  hoc  caOi  procedat  fiartoli  opinio^iuain 
inhistantu  tcrnnnislc  vidrlfc  pra^icarifcribit^oc. 
iu0.in  d.i.kicudumnuoia,  26.  (Kdcvctbor.obCgac. 

Al^(ard$,vcl»i,  li  x Achanc 


viofepjbi 


& hancSalf  • dpioionem  re<)OimKM<lH>ch.in  aiieg. 
c6f.100.nu49.ac  hoc»vtiplcdicic,  fcnfirDcc.d.cOr. 
4i.nu.4  vcrf  ^6c  pr«®jie  moucor. 

19  Contra  h2Qe&U^iIIin<flionCint  tenuit  GuId.Pap^ 
dccif.  1 2<S.diccn$  fccrcwrio  caufx,  vt  loquu  lur  GalU» 
6ue  aquario»  n nos<£cimus , non  clTc  credendum  A 
faibaidccommiffionc.&Guid.fimplicitcr  fcquitur 
Boci.dccirjo.»5S.nu.quimo.  quod  umen  reprobat 
Mcnoch.d.conLioo.nu.  50.CX  co,<p  Sal.in  l.mliuraO' 
di.C.dc  teft.pGuid«allcgatus  non  loquaiur  dc  ac^ua- 
riOiftd  denotahoTimplicitcr,  SaJy.tamcn  in  d.auih. 
apud  cloqucntiflimum  communiter  futflc  reproba- 
cum>vt  per  Alcx.ibi.dicit  etiam  Ccph.  conf.  1 1 j.nu. 
ii.io  i.parA  in  notario  etiam  caulx  contra  Bar.  de- 
cifumfoiltcpcrcondliiiNcap.  tcftamiAtflicl.dccif 
3 1 plurcs  cx  rciat  isper  Fcl.in  d.c.quoniam  cotra. 
nuwfz.tenctc  contra  Bait.  etiam  in  notario  actorum 
dicit  Cui.iun.coDf  167.00.  ij. 

Aduertendum  tn  cftquoad  hanc  controuerfiam, 

20  fad  id  quod  Icttbit  Ccph.d.cof  1 1 3 nu.  1 1.  Sal.  di^il 
poflTc  tolerari  in  lcuibus»&  in  his,qu^  sue  modici  pt?* 
iudicijmoD  tninarduis^dc  inchnnoalibus.in  arduis 
enim  & notario  lucYatiuis  pra(crtnn  ptoccdcic  coav 
clufioncm,  quod  notarius  non  poilitiogatKiccom* 
miiBonc  fibifada,lcribitBaI.ind.l.iudiecs. 

21  Prima  ncfatiua  opinio,  f qua  magis  coimmis  cft » 
ampliatur  maxime  piocedcictil  notaxiusbancLOm- 
miirioncin  fcripieuiin  BaftardclIo,itanofh:i  vocant 
aduerfana  tfcuvt  loquar  clarius  compcndiolam  no- 
ram.in  qua  notarii  rogati  pnnioiDiiiumcoium  con- 
liciuntiVt  inde  pollmodum  lumant  extenium,  quod 
protocollum  appellam  hiric  enim  BaBardciJOfliuc 
abbrcuiaturxnon  crcditut.Gram.conf  1a1.fiu.26.1n 
ckiilibus»  & in  nofiis  tanums  tradit  Ccph.  in  d.,c6f 
in. quando  aurem  abbreuiatura  inilrumctiprobcx, 
alibi  diximus. 

Huiulinodi  magisrccepta  opinio  limitat,  primo.» 
ia  non  procederc,qn  aliusfnotanusnorcpctircrun  tLlf 
enim  poirccllc  rogatum  dccomifljonclibifjcUrfra. 
dit  Bai.  i.i.ad  egregias. ff.de  inrciur.fcly  ind.  capia- 
nia  £onrra.nu.4i.vcrl.&:  retenta  hacopioioncjHipP- 
dc  Marf  rn  1.  t.^j.quaftioni.nu.i  26.  ff.de  quzi!. 
t)  LiiniLrmra.quandorogarcturl  dc  commilTiOne 
oHiuiiam  commiffi  pro  illius  Iciircctcxccutionc,  ve 
quu  rogaretur  notarius  dcm.idato,  dccommiffionc 
panium, qux  illu  rogant  pro  itiffiumcmo  conficien- 
do , quia  lunc  non  rog&curdc  origine  cotuiniffiouis 
offcij.cx  qua  libi  authomutcmadknbat,  Icdtatura 
«dc  cxcomoncnffcii,  hbiiaminrundi  icxquocnim 
cIlTaoeiliofcribcrc  debet, ira  declarat  Baf  ludi.iUf 
diCcs.fcq.Dtcd.conr.4a.uu4  verf  hisfamciinb  ob- 
fuaiibiis.  Fc)-d.c.^iiomamcontra.na.ji-ved.n6ob- 
A4rprxdict.r6ciuiiom,  id  idcin  ini.fi  S.i.col.4.  vctf. 
nunquid  crgo.C.dc  iur.dclibcran. 

24  Li  mir.aruT  icnio,&  declaratur  credi  ffetiptur^  noV 
19  rai4dc'commi(fonc  caii>c6mifnocfffi^(uari^no 
Qiamuh  jpfius  iudicis,quia  tOc  mdex  e«in  cormilio» 
nctnaicfad.im  lignihcat  Bocr.q.2^^.nu.$.rn 
Guid.  1’ap.dq.  i2d^  ad  hoc  citat  AWnoc.d.c6fioa 
nu.$  t.vcmm  ci\  aducrtcdum,qu6d  Guid.Pap.loqui--' 
turde  iurcfpcciali,6c  lingulari, no  de  iuxeeommum, 
arra  men, cum  adnifuhlci  iptioiudici$>qus  recognita 
farisprobarepoteff,  videtur  quodpollit  etiadeiure 
procedere  Con6r  manon  em  aurem  cdmicrcRCis  > de- 
claraitoucmq.  voluntatisciuidem  pro  confirmatio- 
ne gdtoru  a notario, vittutc  illius  cdmUHonis , fufK* 
cere  cx  ea  Guid.quxffionc, collegit  ibi  Menoc.d.nH. 
;:.quamcommhrtoncm  dicit  ctij  probari pofTc re- 
gibus , n fit  deperdita,  licet  aliasgda  iudiciariafai- 
ptur|  probanda  flnt,vtalibi  explicauimos. 
^JLimi[atur4.nponx>ccdorc,t  fiexcaretcdruetudo 
iocq;um2mn,’buipt^c(dienim  c6luciudo:  flpallc- 
ptobaicxu«  iusiacc(c(/iUiq>tl!a  &And[mt 


3nin  tcrm#«i«cradic  Auetiu  c6f  /ixof  fi«5t  hoc  cafe 
poffe  procedere  cofitft^ntepinioucm  dicit  Cagn. 
ind.l.ii  librarMiS.nii.4ff;ff.<der^iur. 

26  >,Ji*UTiiCaii  $.iocotpoirc  videtur, quando efiemasm 
antiquis  ,&fcpcrircrur  feriptum  in  aliqua  feriptura 
jiotarij , aliasauth.  dc  cominilVione.  l>ec.  d.conf42. 
lH].4>vcrf  & maxime  fupradic^  proccdub  ni  quoad 
pl^iumcndas  fblemniiatest&  quz  cnunciantur;  val- 
.de  ptodefk  antiquitatem  fatis  conflat  cx  trad.  pa 
DoA.ind.l.lciendum.ff.de  vctb.oblig. 

£x  eo.quoddieimus  norarmm  rogari  pofTc tatum 
dchis,qua  coram  eo hunt  per  partes,  non  autem  dc 
anibus  ipliuSfinfcrtur  er  3 .ad  conci  ufionS,  notario  q 

27  fcripfji  in  tcBa  mento, fvt  vulgo  fiaifolct,  Titius  la- 
nu$  mente » licet  corpore  languens , ffdem  non  adhi* 
bcri,quoad  mentis  limitarem , caq> ex  illius teffimo- 
nionoQ  probari,  cum  nofrcoruincatbcgotiumpar* 
xiuifed. potius  id, quod  proprio  iudicio  percipit,  trad. 
lac.de  Bcluifqucm  refett  Bal.dc  ibi  fcq.  Ang.  Kaph. 
dcArct.inJ.  ri.ff.de  tcff.Bal.ini. vnica,col.9.  vcr.mo- 
do  fcquitur  alia  qu^llio.Cdc  confef  Sal.ip  l.fiiriosu. 
.C.qiuttfUm.tac.pofliAIex.conf  141.na.10.vcr.noa 
obffatfupcnusdictu»i,vof.i.confi47.infi.volum.7. 
^rn.conf  dpitm.  3 3-  & conf  7/.nu.  1 7.V0I.  i.&  cocm 
fentcnti2diucBocr.decif2;.iiu.73.rrad.  Ccph.conf 
.62  jui.4.iUjin.conf.  / 89.nu.7.lib.  i . plurcs  in  hanesS- 
tentiam  noudfmicadducitFran;  Manri.infiioirad. 
dc  conic^.\  It.vol.lib.  2«rit.^.nu.  ly.vbi  pro  declara- 
tione cfV  videndum. 

Hic  et  circa  hac  materiam,dc  quibus  pofTitefie  ro- 
gatos norarus  ad  hoc,v  t illi  crcdarur,crt  aducncndfi 
28addiilinctionem,tqu2m  tr.iditIoan.And.inadd.ad 
Spcc.^.poflquam.  verf  de  bremter  fcias.in  adddncip. 
& hanc  m.iicriam  cxcuiusthconca  concluditur pcc 
.Dofl.  po(!c  noianurogari  a partibus  dc  his  ,qme de- 
pendent abeotu  m i olu  titate,  item  dc  h is,  quae  mini- 
mcab  f ofu'vojunt.'irc  proccdfir.  vr  (um  ca.qu*  ini- 
tura,vel  rafu  prcuicmunt,\;rf..iiainiundatio,  nariui- 
tas , rao.  s,  Jnodo  ededus  aiiquis  «tis  cx  eis  produci 
poirii,qabipn,panib.rolli,inducifepotrit,  (pfifoUi 
non  po'crit  voluniau- alicuius  puuati.jion  poremet 
notjtmvdcjli is  rogari  per  pares,  fcd  mdicisaut hori- 
ris,lu^ndaiiimq.requiratui,  3t  hancdiiundtoncdi* 
o: veram  Fel  poit  3.iosmc.rcncs.  nu.  j.dcicflib.ac 
illamDod*  coinmumicrfcqtii  dicit  Dee.  in  e.  1.  lui 
X2.d<^deinffi]u.vbi  videas  pro  declaratione,  vide 
Bal.inrub.C.defiirtr.tlr.col;  3.  vbi  dtciiJcOiptura  far 
daiudcado. cumsoidmatiopcndctarei naw:av.vt  ; 
mors,&natiuiiasquocunq  mnnd.irci.ci  ablqviudict 
operari iudiciu,rdi-6  q>  poflet  deferri iarin,tcq:iFch 
mdx:.fcrio^nu.3.Aicx.mLprgeror,]nprin.no.6.^iiM 
Caffr.ff.dccden.  led  umcft  hocratii  facere  plen.un 
frc^2cionciu,qiVrtyc^f)s  iunsreJuitarkVrincaeui- 
plo  Bal.de  dip(.ndianis,vcl  legatis,  quifidn  ciuasio- 
(hunocf^indrnroiiccquoiunt  roipoqhiaBi'i<atiOAi 
cis  conibqocnjdicB  Decin  d.cn.Qauni  au.tlxundum 
dUbn^ioncnilupenuspolitai&fiQl^xonfafas.^ . 

• CO^CLf^S  / O..’  i^CH. 

A.  rIg  V M E lir  'f  M-  ■'  '‘  '‘.f 

Prarruincmlumhe  Gt  nptaiiujn  cfle  rogJ^ 
tum, & quibus  incgGbUs.  . . 

' S ^ Af  M A X i,  r Af  . 

I *hlQttrittmnQnpr4efumii»d:^ffi^4iHmiiy  cur.Cm- 
tKgriumtO'u.2.  .r . *'•  • 

*2^arfus  avo  pnefuwrtur  rogatui, qnunda  is ftsbfcrig/h 
momtmpr^no,at(ia  ak^uapmrff  feriptura  ruusttoai 
fseitdt  aoianatu. 

4 'I^otsmtsnooprf/umiturr^atti, quando  aiigta fokoh 
mtMS  /u^iostmkkd^etrftiniajirMmtHtQ. 

5 NoU’ 


Deprobationfb. 

5 fJotarius pr^tfumitur  rogatus , fi minJirumMo  reperta- 

tUTy  ego  Notarim  rogatus fcTspfi. 

Et  ia  quo  ad  rogitum  alterius  notari/ Jus  collega,  vt  nu.  6> 

7 Notario  attefianti^iefcripturisaiiquafefusj^ rogatis  non 
tredituri  cum  ilLi  reperitur  extra  protbcoUum , ncccR 
seutbentiea.Quod  declarabis  ,vt  num.%. 

p Notario  adhuc  vieso  , ix  attefiantifefuijje  rogatum  cre- 
dendum ejje . 

\oN otarsssm prafusnf  rogatum^  cum fcripfit,  ego fifipfi,  d* 
pssblicatti,isrc.  , ^ 

1 1 Notariusis  non prsefuwirogatum,eutantSmodo fcripfit^ 
t^ofcrspfs  nec  addiditpublicaui.Contr.  num.  1 1 . 

tg  Notarium prafumi  rogatum/ etiam  cum  tantssm  fcripJJt^ 
egonotariusjcripfi , quando  buiufmodi  injirssmentum 
reperiretur  m quirtternh  rogationujeu publicorum  in-^ ' 
flr umentor um,/y  haberet ^na  illius  notari/ . > i • 

Notarium prafumi  rogatzsm,ttsd eu  tantum firipfityyfo 
notarsusfubjcripfi ,& addidit diflonetH^is;  csttera.' 

1  j Notarium  prsefumi  rogatum^quando  in  injirumcnto  ap- 
poJhaeJl.elaufulavulgariSy^um,/yc.Contr.nu.i6. 

Ij  Notarium  non prsefumi  rogatum  ei  appofitione  sn  snjlru 
tiHHto  claufuUe  aSium , ov . nifi in  quinttrnis  rogatio- 
num illud  injlrumentum  rcperiatur . ' ; 

18  Notas  sum  prs^tmi  rogatutn  ex  appofitione  in  infiru^ 

mento  claujula^ailum,  /jc.  quando  tUa fuerit  appofita 
imjinitnjlnementi,aliasjicus . ‘ .v  i, 

19  Notarius  dtcens  sn  snJirumento,ego  N.fuhfcripfify  rete- 

pi.prafunutur  rogatus . 

20  Notarium prafuMi  rogatum  ob  temporii  diuturnitatem. 

2 1 Notarq  rogitum  duobus  ttjlibus pofie probari . 

2xN otarifplures , an prpjumanlur sn Jolidum  rogath  vide 
remijjtue . 

Z Notarius finpliciter  dpartibus  de'  infrumento  rogatus  ^ 
pr/fumitur  apponere  in  injlr umento  daufuUs  omnes  y 
qua funt  da  natura  ipfius  aiJus . 

1 1 rr%  de  quibus  logaripoflTit  no 

V..J  U LIJ  iarius,vtillifidcs  habeatur > videamus 
modo  an  przfumaturi&  quo  cafu  rogatus . 

1 Notarium  autem  non  praefumi,t  in  dubio  rogatu 
tenuit  Innoc.in  c.t.nu.7.dc  fi.Indr.  Spcc.intit.de  in^ 
Ihum.edit.inprin.nu.i  j.  verf  &nora.nam  cu  fitfo*' 
lc:miitascj(trinlcca)nd  pr2rumiiur,cum  maxime  po 
tnic.adhibcrc,ranquamtc(lis,  ita  tenuit  Cvn.  ini. hac 
cqnfulti(Tima.C.dc  tedain.  B.tr.in  l.fciendum.nu.  i x. 
ft.de  vcrb.oblig.&  inl.fi  quis  ex  aigcntari  js.$.(^iiti& 
nu.2p.ff.de  cdcn.Ang.conl74.ad  h.conl'.27$.nu.i.in 
fi.con£40O.num.5.ic  haucopinionc  magiscocrn  te? 
ftatur.Alcx.ind.l.fv.icnduin,iui.4i-  -5c  tcftaturin  cof. 

1 j.nn.  to.in  Ii. V0I.2.  idem  tenet  Abb.  Anto.  de  Butr. 
&Fel.inc.i.defid.infir.&  ibi  Dcc.nu.zo.tcftaturhac 
partem  efle  commui\cm,  Rub.conr.p4.num.2.Rutn. 
conf.  i2.nu.ii.vol.2.&  ita  magiscomuniterconclu' 
derc  Dod.dicic  idem  B.ui.conli  i44.iiu.2.vol.4.idan 
afferit  Rol.4  Valle  coaf.3  !i.nu.4.1ib.  i.conf.  j^i.nu.zp 
lib.z.tenetdc  ita  concludit  Cor.in  coni,  ipt.nu.i.vol. 
i.conf.7o.nu.^vol4. Afflic.  deaf.245  .nn.p.  Boc.de- 
cifi  J6.nu. I7.&  comunem  dicit  Gram.  dccii'.  lOtS.nu. 
24,illam  Teq-lmo.  in  d.lcg.icicndum  num.  101.&  ibi 
Butigel.nu.Ss.cumfcq.Bertran.conr.aip.nu.i.vol.z. 
Ca’pn.conf.88.nu.22.iib.  iliFran.Tuizadn  fiiiscom- 
nMntbusop1nionib.conclulio.36. 

2 Contranfim  |•■9  imo  Notarius  pluminir  rogatus, 
tener.gl.in  S.nos  aure  inauth.Tabcllio.&  ibi  illa  pro  . 
bat  lacadeBcluir.&  Ang.Dy.in  1.  iacndu.ff.dc  ver. 
obl.Gulicl.de  Cun.in  i.edita.in2.col.C.dccdcn.Bal. 
}nrub.C.dcfi.infir.cbi.3.& c.cuiniure-  ad  ti.deotfi. 
4ele.&  in  conl.22.in  ti.lib.  i.&  in  coni'  i6S.lib.2.6c in 
Auchcn.rogati.nu.i.in  fi.C.detelli.&inl.hac.colul- 
ulfima,nu.2.C  dercfta.&inl.i.§.mutuus.ff.dchCTcd.  •: 
infti.Lanfran.dcOriano.inc.quoniacdtfa,vct.tcftiu 
xlcpolic1q.nu.40.de  ^ba.lmo.inl.  heredes, $.in  tcfta- 
zncmis.ff.de  tclla.hauc  opinione  dicic  c6cm,6c  ^ in 

• ••  r 


Cmc\.  MCIL  ^^t 

deddido  ab  ea  n6  recederer  Srgnorot.  dc  Honiod.ia 
cofi.2^o.nu.29.h5copinioncfcq.B.tr.in  I.  Dominus. 
nu.i.ff.dcreftam.&  in  1.  r.mln  z.C.dca^fu.  Egid.  BcU 
lame.deci£i66:notariu«.CardiZabatcl.  coii(.  lyj.ad 
fii^ulariJl.cOl.z.Caftrcn.inltfKiccoalultiirima.C.de 
tcffam.Dcc.c6fii  i.cobRCapcl.Tholon  q iSz.Arcr.^ 
dc  lafiin  d;t.rciedum4JU.4o:l*arilrc61'  104.  colmp.pir. 
7 3.iib.'i.&'c6f.6i6.mj.4.vol.j,&  hanc  parre  pluribus 
argirnrdmis noiiilfimjESiomprobauic  Franc.  Man. dc 
c6hicftivUima.tvoluR:hb.z.t'ic.i-z.nu.t4.cu  pludcq. . 

AinpkitaidG  pnmam  opinionem  qu*  (vtvidir 
nius}niagifccff  recepta» 

AmpliaTariitaximr  ptocedere,  quando  notarius 

3 trab&ripfunoinineproprioncciii  aliqua  partclcciT 
ptur*  mcntioncmfccit^v-offieio  notariams,irailit 
CoPh.in  cqnf.70.col.  j.in  liti  ra  J>.  V0I.4.  Alcxj  ponT» 
'48mu.3.v6i.s^adducitBiii.inl.i.^.edicion(2S»ii}.^riu. 
-ff.decdcn.iRui.confi44.nu.z.voi.z.Are.iqd.4^iC(v 
dum,nu.i).&  in  his  terminis  loquuntur  etiam  iup.iqi 

. contrarhiirraddudi  volcrircs  quando  Icriplit^  v c no- 
tarius mandarum  praiitiiDi.  . .jr-  . , 

4 AmpUamrlccridbmaxtincl  procedere  quadoaU 
qua  fOlcmniraslubllantiili^deliceect  in  inffrumctq, 
Corn.  conr.191.  C0I.2.  tn litera  Cvol. i.dc  in confil. 

■ 2K6.voium.3.A.ic.Y.ccm'l^84..nu.  j.dc  cunclxullradc 
rogitu  ambigitur, cum  aliaSinfirunicntum  Irr  nullu 
irationc rolcinniratis-oniifli , auth.  vt  praipoii.u.no. 
■.Imp.in  priii.c/t.aim  Hoi  no.de  fide  iiiffr.glof  in  l.gc- 
nerali.C-dc  tabul.lib.  xo.  declarat  Aret-  in  d.l.  (cien- 
dum.nu.i  s-.ff.dc  vet  boiobi  ig.&  hos  terminos  fuppo- 
nunteria  Doc.qui  contrariam  partem  amplexi  liint. 

5 Cimitamrmodo  f declaratur  firmata  cudufio  no 
proccdcrc  fi  in  inftmmcnto  rcperiatur,  Ego  talis  no- 
rariusrog.ituslaipli.iilhcnim  crircicdcndum , & in 

. claris  vcrrabimur,vr  praifiipponit  liino.m  d.c.  1 .d;  ibi 
Abb.&  Dcc.6pcctit.dcinffr.edi.  S.i.nu.xj’.  vcrf.dc 
nota,Bar.ind.i.rcicndu,dc  ibi  fiutrig.imo.  & Roma. 
Fcl.in  d.c.  x.nu.zQ.Atni9.dccil'.z45.nu.9.  Pani,  conf 
zs.nu.  5 z.  vol . z.  A ng.  in  d.  l.fcicndum.  vbi  adducit 
Inno.in  c.quoniam  contra  dc  proba. 

6 Ampliaturh.xc limitatio  , fetiaquo  ad  rogitum 
alterius  notarij  fin  collegi  , namilTi  creditur",  Mc- 
noc.confil.i.nu.zos. 

7 Sublimitat^ccdcre,  modoiIIafcripmratfitali.is 
authcniic^6c  rcperiatur  in  ,ptocollo  nor.in(  mortui, 
na  fi  effet  loriprura  extra  ,ptocollfi  adiiiucta,cu  idco 
liifpicioncno  carcat,n6  crcdcrct  attcffaribni,  quod 
deniafuilFct  notarius  rogatus,  Scilla  attcft.itioidco 
aeccdcrct  potius  ad  natura  fimplicistcffimonij.qua 
publice  perroni,Anch.i*;oaf.4jt.prcmiflafincallc- 
gatiombusin prin.rcfcrr  Bocr.q. 36.  num. i.  in  i.par. 
Apoftil  ad  Alc.in  rcg.?.prifump.  i ;.nuin.zi. 

8 Hic  tn  dcclarabisdidu-t  Ancharani  ^ccdcrcin  ac 
teffatione  notavi  j mortui, reperta  T cadcmcrfcripttira 
extra  ^tocollu,qa  rue code  morbo, qu6  laborat  icri- 
ptura  principali.s  codCct  labora  rlcriptura  atteffatio 
ni$,lccus  fi  arreffatio  in  alia  Icripmra  repcf irct,  ita  q» 
dc  veritaterogituscoftare.pollit , q.i  licet  in  ^rocoj- 
loilbrepcriaf.potuir  id  Cnenirc  pp  memone  mlirmi 
tatS,' idcoq;  c^fsatib.  omnibus  a itislhrpicioiiibits  ilU 
trcderet,ira  Anch.dcdarar.Mcnoc.in  n’.id.dc  arbi. 
iud.lib.i.ccnt.  z.calii  187.1111. 5 J.&  in  conf  42.  nu.21. 

Limitatur  fecundo  loco  principalis  conclufio 

9 t non  pr^cderc,cum  nota  tius  adhuc  viucnsaffirmat 
fc  rogatum  fuiff'c,illicnim  fide  adhiberi,  trad.  An.in 
d.l.lcicndum,  & ibi  Alex.  nu.  4.3.  Icnfit  Inn.  in  d.c.r. 
num.  7.  Speculator  dc  infffum.cdi.  §.x,  vcrl'.  & nota, 
Imo.in  allcg.c.  i.Soci.  iun.ind.l  iciendum  nu.67. 

X®  Limiraturtettio,qu5dotnotariusfcripfit,cgofcrf 
pfi,&  publicbHi,&c.Bar.ind.l.fcicndum.nu.i  1.&  ibi 
Ang.dc  Alcx.idS  Bart.in  auth.  dcTabcllio.  in  prine. 
& inconf  16  j.incip.qimiiur.  nu.z.  Ruin.com’  x 1 9. 
nu.xx.vol.4.Fcl.&  Dec.ind.c.t.dcfidc.inffru.  Akx. 
loftpbi  MafcardsyVoKi.  Ir  j conf. 


Ibfcphi  Mafcandi  * . . < 


<oof  104  Mf?»  vol.  i A-iBcpot 

j*.nn.i2.vol.i.Aufe.aJ  Capcl.Thol.q.ifiAhanc 
opinionrm  diwrhoc  caAi  magis  oBein  Aret,  in  l.ha^ 
rcdcspalam.$.inKftaiticnt'4.nu.ii.  verf.de  notatio. 
ffdeteftam.&  RolA  YaJ.oorf44.nu.44iib.i. 
j j Declaratur  h*c  lettia  llmiiaiio  procedere.  tvfpo« 
fua  cft  .nimirum, qliDOtariusfttipBtnfifblfi.  icrip/i , 
&d  er.pubiicaui  I quia  moc . ciim  dicat  inilfm  publi- 
cum,pi2fijmitiirtomius.qiiupublicjun  inllfmnon 
Bt  per  d6  rogatum,  &cus  fi  dicctci  Cmplicitecdoipli  • 
ebm  hoc  vetbOiSr  priuaii  vrltur.Bart.lmotJc  Alex. 
jnd.l.fciendum.  Anti  Butr.dc  ibi  hel.ind.ci.de  fide 
ibSt.Card.in  c.  A Ib.in  a.cof.detcflib.Eely.  in  cficuc. 
mtm.jg.dereiud.Boer.q.l s.nnm.7.  in  i.pai.dcceio- 
inunem  dicit  Soc.iun.indJ.lciendum.no;t70.  i 

>z  Contrariumfrcnuit Atei.gc lalind.Uciidum.nD. 
4;.qui,dr  hoccafu  tuentur  gl.in  d.ii.nosaut£.dc  ante 
eosita  tenuit  Chrinoph.de  Caililiono,  vtind.l.fci£- 
dum.rtfettSociun. 

Detiaiabis  tamen  declaiaiioncm  fiipta  poCtam , 
ciim  ittorum  opinio  fit  communiter  leieOa.nd  pto- 
I)  ccderciqoando  inOrumcntum.fin  quoadefiet  nora- 
tii  fubfcriptio  in  hunc  modum , Ego  norarius  fcripfi, 
Acrepcritetiir  mquimernis  rogationum , Car  publi- 
totum  innrumentotum,4t  haberet  figna  illius  nota- 
rii,vt  dicit  idem  Bat.in  d.l.fciendu  A ibi  Irool.nu.io. 
Alex.conf4?.volj<.Gtam.  decifi106.nu.a5.  namefi 
in  principio  imbreuiaturxlcu  protocolli.rcribacur 
quintemum  rogationum  ad  manus  mei  notarii  ,dcc. 
faris  patet  rogatum  de  omnibus,quz  ibi  repcriuniut  ■ 
vt  poft  Bar.cof.  1 6 j.inctp  quzritur.nu.  i .fcnbit  Boec 
inallegata.q. t r . nu.  7.  licui  Ii  tcQamcnrum  repeiarct 
intcralia  teSanicta , in  quibus  notarius  derogim  te- 
ftarcrurci  defectu  rogi  tus  nonoormciet.Bal.Ang.4c 
Imol.in  I patris, 4r  filij.ff  de  vulg.  dcpupifi  Atct.in  d. 
l.lcicndura.nu.'S.facitMcnoch.conf.4i.nu  js.fcti- 
bens  ftotanum  p^iiitii  rr^atum  deinihumctis.qup 
penes ietepcrmnturxiuandp  autem  inflrunieniu  ha- 
bet fignum.oiiendtic  rem  efll-  perficiam  , 4i  abibiu- 
tam.dici' Ba'.in l.i.t. dc lid. inllr. 4c  iure  hall* fiic. 
Iib.  iO.Soc.iun.in  d.fifi ictidum  nu.70. 

Secundo  dcclarabisdcdaraiioncmfupra  politam 
J4  ad  tertiam  limuaiioiic  noii  procedere, t quando  no- 
tarius dixi  t.Egofubfi.tipf»,4cc.  nam  tunc  pftptetdi- 
aionem,4cc.qu*  dicitur  cortoboratiu.f,  4c  fuppofiti- 
ua  conun.qui  deficiunt,  & folent  omitti  gratia  bre- 
unatis  ad  no.pcrBat.4ealiosinl.Gallus.S  idcm  cre- 
dcnilum.ff.de lib.ic  poflh  includitur  rogimsnoiSril, 
Z.ibard  iitconf.in.nu  4 Boct.d.q.jr.adfin.  Baioa. 
confi(a.incipli.nbiturpia4lare.iit6.col.  vol.i.fack 
quod  diciiiit  per  B.il.Jc  Sal.  in  l.ltac  confuliillima.iii 
piiuc.nu  a.C.dc  tcA.iin. A Icx.confi  1 4 nu-  i6.volu.6. 
nouiirmieCtph col.ss.nu.s.iu  i.pat.vbijati devic- 
ture huius  Uidioois  Ac. 

j j Jjimitaiurquattoprincipalistconclufionbn  pro- 
cedere,quando  in  uillrii.ncntotftappofitadaulula 
vulgatis.  Altum , Ac.  luuccnimaptia  hoc  verbum, 
aflum.ablolutam  rem, A perfeCiam  fignificat,  indu- 
cere publicationem.  A ct  eo  pestfumi  notarii  rogitu, 
fcribit  Bal.inauih.qnod  line.  C.  de  icfla.  Zabard.  d. 
confiiil.PatificQnfito4.nu.7t.Ainconf:6s,lWin.7. 
vol.  1.  A Icx.confi , 4 nu.  i4poft  med.A  nu.15.verf.ad 
przdicta.vol.V  tl.uiii.conl.  1 5p.num.  1 i.vol.4.Grain. 
accifibi.nu.s.A  adidcni  facit Cafli-conf.  1 1 i.col,  i- 
vo).  I .A  couf.191  .col,a.A  cont  joy.eo.votfCur.  lun. 
Conf.i6a.nu.4.Soc.fcn.confii4i.col.i.lib.  i.laf.cbf. 
a.col.  i.vol.  i.  qui  omnes  hancciauiulant  pccfcdio- 
nrminftrumenti  fignificare  dicunt. 
j4  In  cbirarium  m faui.t  quod  illa  claurula.AOumr 
Ac.A  fiinilcsnon  delignant  dc  nccciButc  aduspfe- 
41ionem:namlzp£  notarii  fcribuncantcquamrog£. 
tiir.&lxpeciii  > vel  inipfo  coumpoicHruperucnire 
lo>pediinciuum,p[opictqiMMaflus  aoopeifidatw, 


.rtanimaducrcitCom.eonr<)4.cola.s'ol.4.&eonffl.  , • 
at  6.V0I.  J.  A in  coni  1 s.t.co' . a.vcrtiaclpondeo.vol. 
a.quemad  hoc  inducit  P,.nf.conf.a7.DUin.i6.  vol.}^ 
Rold Vat.confira ad fi.vol^  .'.5^'? 

17  Qimeex hocdici  polle  f ^eoir.nofl  pnKMCte 
hmoi  quanam  limita  iioncm,nili  in  qniniernis  toga- 
ijouum  illud  inBfmrcpcriatur, quod  maximam  IO- , 
gims  conicflura  przllare  modo  diximusifentii  Parili 
^Onfi  27.  nu.  16.  A quod  quando inflfnigdii  aclui^. 

s-  in  proiocollo ceperit  ,pcrlumaiucnotacius  rogatus, 
fCtibil  Bafiin  tub.Cde  fid.inllr.nu.  20.  vcifi  2.  quxro. 
qucmicadcdarat>]cuiz.conf.i6.nu.45.infin  A nu. 
45>Afcnfille  Alcx«ai)f.isiaiu.i  i.lib.  x.lciibuMc^,. 
noch.confi58.nu.  J 4.  , ■ • 

>8  Secundo  etiam  locofiibdeclannirfqBarUhfcrix 
mitatiopcoecdercloluin,quidohmui  verba,  Adu, 
Ac.riintappofitamfincinaruni£ti,itadcdara'  Rofi- 
iVal.c01aiL44.uu43  iib.  t. A in  confi;2.uu. ; j.  hb.  2. 
nam  quido  uoBci  aliqua  fune  appofita , datur  intcl- 
ligi.qubdaupsnfierar  pfcfilus.  4c  quod  partes  sole- 
bit alia  adiiccre.vc  luibit  Parif.d.c6f.  a7.n.i7Vol.3,  ■ 
Quinio  loco  rdlringitur  principalis  conclulio, 

ipfnOD  ptocedcic  Ii  noiariusdixerit, Ego  talis  fublcri- 
^iA  teccpiiita  declarat  ilofia  Val.  d.conf.44.Qum: 
45.1ib.r. 

20  Sexto potefi limitari, t accedttcdlDnicnicaretem- 
pqris,propierquam  ct  piefiimitur  Iblcmnitascxuia-  ■ 
icca^uam  ponderat  Aicx.coni4S.col.2.vol.5. 

Cum  ilaqi  non  ptzlu, natur  rogitiis  notarii , niC  VC 
fupra  diximus,  probandus  crii.ad  illiusvcib  pioba- 

21  tioncmtduostcllcsf  Hccrefcribic  Decius itptiplu* 
resin  hanc  fniaiaar  .dtinconf.  i i.nu.  16.  A ibiiate 
agit , quo  probciuur  togati  pJuics notarii  ad  afhioa 
adhibiti.quzproxr.iac  ad  liipcrioraacccdrir.  An  au- 

22  rem  plutcs  notarii  | prziumaniur  inJblidum  rogati, 
videpcr  Menoch. coni.  i.nu.  202. 

27  Notarius  autem  luiiufniodi  fimplicitert  deiniffos 
vtlup.a  pizmillbtr.cfi,  a panibus  rogatus,  prarfiMni- 
mrctrogaiusappqnctciiiinllrutnfto  clauluiasom- 
nes  > quie  tutu  ilc  naiura  tpfius  adiis,  qua  liccr  pado 
tolli  poifint.  Iciiipcr  lamcti  incile  vidcnuir.nili  tolla- 
tuc.quia  alfiuua  confuctudi  nc,  qux  in  nomen  luiutz 
rraialiir.adcoiiiraclusacccilcmnt, A fimplicitcrna* 
turalia  conttaclus  dicuntur,  vt  late  poli  cos,  quos  ad- 
ducit,probat  A late  declarat  cruditillimus  hlcnrich, 
in  cr^i  j7.nu.20.  cum  Icq.  A probaturclarc  in  1 q*  Ii 
noli^.qiiia  airidua.tf.de  .Tdil.cdicl.  A iial.  vh.  C.dc 
iidciufifacit  fili  p*'ius.§.i.lf..dcaqua  plu4rccn, 

£0  ^ C L V S l 0 AlCl  fli  • 

A R G V M E N T V M.  ' ' 

Notarium  rogatum  praefuml  ipjfonefein 
\inftrumeto  omnes  ctaurulasioiitaspiu.- 
tibus  tum  illationibus,  ac  fimnullnelc- 
clarationibus  planum  fit  ’.V.  .,  ..il 

SirMMARIjrM, 

I Notariumroj^atumprsfnmiM^pomrtmimfirumStl^tm» 

nliclaufuiasfoliUi.EtCKrjnu.x,  : 

) pT*jumhur§^ojut£iim  ufiMWtentadtt^^ 

ris  vchtnta:e  fUufuUm  codtallartm  i quMdo  eomrmt 
,mur appotti coryueuit,  , 

4 T^lptarium  rogatum  a 

U^timd  rtUnquit^Tdfumidppwtrt^UuJuUm  turtut' 
fituuontu 

5 UtAdTiui  ci,mficUHtpiAftdwmtt0ammtwn^fJmAntr 

r^gAtui  appontrt  tUttfiiiam  dtn^atorutm.  • ^ 

JJtmtJl  de  cUuJuiti  rtnmtffAtimttndppQm  foUsn , vt 
. Mi07. 6*  .,  .4  - 


De  pfobadorilb.  ^ 

^ NoUritmftrkMmj^ijimiapj^  tUafitUt  rtnHeuh 
tiotam /fponi  foUtMminfhmmHoyfecmiinptritum. 
6 '^Iptmrims  rogjtuspTitfiimrtur  apponert  cUmfulat  foUtMs 
mmJirmmftoJeimyiudtftiH  fitriffitui  pq^ilUMptr^ 
JtBum^pMrtibusdttlMrMum.Coatr.Hu.^. 
‘teNotsrhuvtprMjitmai  appomtr»clau/uL$s  dttbJiuttuUm 
Mtomi Jbitus  m infifoTprobMnda  tfi  ipfa  tonfuetudo,^ 
MoJn^ptnnJuttud^probrtutvniJormiSfVtnu.ix^ 
jgsPonuM  folitimapponixmiformittrwmft  in  (ontrMffu, 
Jtp^(etariui  xupr^/unt^if  appomere  cUufulas  dt  eon/it*. 
‘ ttuUnt^pomiJblitasmn^runuatoproliandueficofk- 
* ' JutUtdiittm  tjft gmeralrm  oi/mtum  T abtUton$tm  ^ mm 
vmustMMtum.  i 

^^AiconfiittudintmindutendMn,  Tabtltiona  fciiiut  prf. 
fittm  «ppmtH  tlaufitlat  in  infirumcnto  apponiJbUtat, 
mon  rtfuiri prtfiriptionis  temput  tjfi  dtcurfum, 
t$  NoUriumprdfumirogatxun  de  naturalibus  contrnUuh 
pui  licet  mm^a  Jim,  appam  tamen  pofunU 
*llptarium  non  poffi  addere  JubJiantiaUa  contrailasM 
^ mfirutaentOffid partibus ormjfa^fint.  /;i;l 

tj*I{ptariam  eson  prafumi  ejk  rogaturndeaocidentalibm 
eontrssSattfbmnoM  fient  a partibus  txprtjia.  . | 

%%  Kotariumnonpefie  addere  aeridentesiia  contrarius  vir- 
tutidiSiotus  e(terat/,aem  /ti  funt  a partibus  exprefidf 


'O*-: 


T*  V PO  condu- 

A (ionisdiccbamus,oritur  illa  conduQo> 
I • MdtariumpnSrumitrpgatuapponercomncsdau* 
filias foiita$>confuetQdo^njin  c/KcicillasdchatUr»- 
cdcradUUiBal.in  dd.iUt.  C.  dc  fidciu/^Sc  in  1-hU' 
iaiinodi.S.i.ff.dclcg.i.Baninl.  de  die.  in  prin.ff.  qui 
{atifd.cog.ft  in  l.^  pignoh.$.fi.ft.de  pigno.adio.laf. 
ifil.fi.col.8.nu.;aC4ie  iurc  epiphy  tcu.  Dcc.  in  conf 
X 449.na.xd.qoi  addudt  St  racioncin,t  quia  in  generali 
raandato  veniuntca  >quac  funt  dc  confuetudinc.Bar. 
in  liLin  prin.ff^e  his.q  in  frau.crcd.Alcx.con  f.  loz. 
col.4.in  D.vol.y.ftinconr.io$.col.ti.vol.  x.  Caftr.  in 
|.a.ff.deiutifd.onia.iDd.FcUn  cc&  M.FcrrariSGs.nu. 
f.de  c6fhtutio.&  in  ccx  literis,num.  i x.de  fid.inftr. 
Pahf.coof4Snu.4x.voi.i.So^.conl'.s8.col.ii.lib.x. 
Curtin  auth.cx  cau.col.pcn.  C.  dc  iib.  prxtcri.  Ripa 
inI.CCniiio.col.x6.cu  feq.ff.dc  vuig.ftpupi.Caliau. 
inrubr.ff.de  veib.obLcol.  lo.&.ki  1.  r.inprin  an  z.col. 
co.tic.Cagn.in  l.fj  iibcarmsauf48.ff.<lcreg.iur.Ceph. 
conf94.no.} )<pxr.  I.  plures cogcIIlrGabr. in  fuised- 
ctulionib.lib6.tit.de  conl'uctuaioe.condu.  dd>o{l  cu 
nouiirmiS  Fran.Manri.in  trad.de  coicdi  vlt.  vol.lib. 
i.tit.9.nu.2.&qn  notarius  fuit  pleni  rogatus  , tradit 
Bal.in  lata  demum.$.i  .ff.  dc  rcccp.  arb.qucm  fcquic 
Batba.ftFd.ind.ccuin  M.Fmaricnfis.  ft  in  d.  c.  ex 
literis.  Purpur.  in  1.  certi  condidio.  $.  (i  nuiBinos.no. 
30.cn  cert.pcr.ftibi  laf.  nu.z6. 

Ex  haeaotS  cdndunoncinfdtur  pr^umi  notariu 
5 de  tcftatorist  volfitate  appoluiflfe  in  tell5  daufuiam 
co^ciliarS>q^c5iter  apponi  cofucuit^Dcc.in  alleg. 
C.C&  M.Fcrradenfis.in  t. notab.de  c6lht.  Rube.  Alex. 
c5r.x4.nam.9.Cotn.c6f.i88.col.fi.vol.z.Alcx.conf. 
iox.coLfi.?olani.z.  Alcx.conl'.  iox.col.4.  in  d.ft  fcq. 
Batb.confdxol.fi.vol.}.Sociun.inl.hxc  vcrba.if.de 
, leg.  i.6aib.in  cquoad  traflationS.  dc  off.  dcleg.  alios 
adducicCrau.c6f73.nuwf.  lib.i.ft  cumulatGabr.iib. 

‘ 6.deconfiiict.conduf.4.quihac  magis conimuncm 
opinionem  efle  reflatur , & ita  plcrofqj  tenere  dide 
Bouidime  Mantic.de  conied.vltim.vol.  lib.  1.  tit.y. 
nu.  1.  ex  quibuslumere  potcris>  quxaddedaratione 
huius  illationis  conferre  tibi  videbuntur. 

4 Secundoex  cade  condufibne  infertur  t prsfumi 

notanumrogatumitcflacore, qui  aliquid  Eliis  fuis 
^lesinmatdinquit>appoDcredaului2  iurc  influur 
tionis,cficxc6iconfuciudinct&  ftylo  notarioruap. 

' poniroliunt,fumacCrau.c6nf7y.nu.4. in  i. parte» 
tdea  Cocchus  in  aad.de  lcgitfol.98.n.48.ft  autho- 
' nutibus  comprobat  Meqodi.coafi74iu.6d> 


Conci.  MCIir.  2S2 

5 TcrtioinfertaridScfledcdaUfuIaf  derogatoria»*, 
de  qua  cenfebit  rogatos notariuspofh-cmu  teihii  co*' 
ficiensifi  confuctudo  cois  ita  exm.Soc.fcn.  in  l.Gai- 
las.$.idem  aedcndura.ff.de  libcr.ft  poflhum. 

6 ' Quartd  infertur idcclTctdc elaufulis  renuncutio- 
num  apponi  lbiitis>itk  Bdanmb.CxicreaQcand.his» 
qusin  ftaudem  crcditcor.pen.vcr.ft  not.que  fequic 
laf  iai.caacondidid§dl  nummos,  nu.  xf.ftXi  cert. 

> pa.Fcf4.cxum  Mdr«^>^ii^mi.6.d.c.  ex  Utais-nu. 

. xz.Capic.dedfsy9.nu.y9.'  '* 

7 Declaratur  hzciUatiot^ccdetCyVt  loquitur  BaUa 
notarioperitoift  dodo,  epi  cognofeat  qOo  confuc- 
luddilfaptocedar , alm  imperitus  extendere  debe^ 
inflfra  fecundum  fuum  formulariu.vcl  ad  didamen 
iapientis.fi  ad  illum  leraulit.ita  BaL  verba  dedarav, 
uirMaioch.in  alicgxonf  i7.nu.3z. 

8 Limitaf  modo  pdndpalis  cociuf  f vt  pofTit  nota- 

> rius  ex  co.m  flante  confuctudinc  roga  tus  prTfumac» 
apponere  ^ufulasiilas  fblitas»cG  inflrmcfl  in  Ecri« 
fct^pofiiiJud  p^E^du.ft  partibus  ded  aratu,  B.trb. 
d.c.cumM.FciTaricnns.nu.  1 5 1 . ft  inc.  2.  infecunda 

{ col.extra  deprecario.lcquiturMarf  fing.  izy.in  iurc 
clarum  efl,Ansdni.licct.  O loca  laf  in  i.  vt  libetis. 
coi.5.mf(xundaiimit.C.dccoll.Aicx.ini.GaIlus.S. 
id£acdcndun).cai.2jn  E>ff.deiib.ft  pofHiu.  Bal.in 
Tubr.C.dcEd.inAr.q.4«dtcensdaullilasroliras  a no- 
carioapponi  pofle.  modo  tpccccepti  infhumcntt  il« 
]ascztcratasappofuerir»Parifconl.45.num.43.lib.r, 
Purpur.in  l.ccrti  condidio.§.fi  nummos,  nu.  3 i.ff.  fi 
ccr.pef;QaJiau.inrubr.ff.<lqycxt>obUg. 

9 Conaatium  lii  f quoad  hanc  limitationem  tenhit 
Fcl.in  c.  i.nu.  II.  vt  Iit.  non  coptefla.  A Icx.conf  loy. 
col.fi.vol.z.Ripa  d.c.cu  M Fcrraricnlis  col.  20.in  5, 
falletj.quosrcfcrt.ft  prcfcatGabr.inallcg.conchtfy. 
dcconu1a.nD.34.  & hoc  fcnriunt  omnes fuptarelati 
in  prin.qui  abfolutc  volutdaufulas  foIicaspoOcap- 
^ni k notario,  cum  nihil  abijjfocftexprcnum  , & i 
partibus  nihil  clar^  Ermarum  |Vt  probat,  ft  declarat 
auditus  Menoch.citaro  confy7.nu.74. 

limitatur,  ft  declaratur  fecundo  huipicondufio 

10  tproccdcrc.ft  veram  eOc , modd  confuctudo  probe- 
mr  qui  bni  m aOeritextare  huiic  moran  in  tcgiolic 
celebrati  contradus.probarc  dcbct,Barb.  conM.  8 >. 
col.2.1ib.4.  Aiex.c5f  2g.nu.8.1ib.a.  Rub.  in  I.  non  16- 
lum.$.morrc.nu.84.fF.  de  opais  nou.  nunc. 

1 1 Ampliatur  hzc  liiniratiotfubdcdar.indo,  vt  opus  * 
fit  probare  confuctudinem  tt  vniformem,  nccenini 
diformisfufficcret  ad  hunc  effedu  inducend  A lex. 

' conf  s.coI.2.ft  4[voI.5.Dcc.co«f 247.col.pem&  in  I. 
femperinflipulat.ff.dcrcg.iur.Grar.conf  102.V01. 1. 
liipa  in  l.qui  Romz.Sxluo  fraacs.nu.  49.,  ff.de  verb. 
c^i.Tiraq.dcctau.cdll.in  vlt.limit.nu.14.Rub.Aiex. 
d.S.mortc.nu.gp.  tf.de  oper.  nou.  nunc.ft  Itoccflcx* 
tra  omnem  dubitationem:  nam  nifi  adfint  a6bs  vni- 
formcs>non  poteff  did  induda  confuaudo  ad  tra  di- 
ta pa  Bar  inJ.i.in  prin.nu.2z.ff.lbl.macr.  Oau.conf 
p6.nu.y  .conf  ; 1 3 .nuw3.quod  aniniaducrtit  Dcc  in  I. 
vtlibais.nu.6.C.dc  colla. 

11  Hincinfeaurtpornam  folitam  apponi » voiformi* 
ter  venire  in  couadu  > Dec.in  1 Jempa  ih  fliputatio- 
nlbas.fF,dcrcg.iur.ft  ita  procedit  opinio  Ang.  ia  I.z. 
circa  prin.ff.oeiurifdid.omn . lud.  ft  aiiomm  tenen* 
tium  poenam  confuctam  apponi » venite  ex  partium 
intentione,  quod  ft  confiderat  Gabr.in  alleg.  coclu* 
none3-im.  zi.. 

13  Ampliaturfccundotopusctiamcfrcprobarccon* 
fucmdincmgcnaalem  omnium  Tabellionum, non 
vnius  tanram,Barba.c^uod  tranflationem , numero 
z6.de olfic.dclcg.conlilio4.in  En.lib.  y.qucm  refert  . 

. Manric.de  conicduris  vltcm.voUib.i.tit.io.num.2. 
an  autem  probadusfit  lliJus  notariotu,  feu  potius  iq- 
fpiciendapalbnacontrahcntinm  , ponit  Mcnoch. 
conf;7.nu.9i* 

laiepbi  MaJcardiiVol.2t  Ii  4 Hic 


lofephJ  Mafcajdi 


t 


\1  Hicb  AdMUcbiabicffccUD^mliiiilutioncmad 
hinc  cDaruetudincra ioductniUni,  cum  Iit  cd&ctu- 
dofiAi>&q'uedan>ot>rcnuncia)iiA4Gcconrucnjiio 
jutii,i>onie()iiiti  pixticcprcmisttBuidrcdccutruiUi 
jiiDec.coBl^«.inHOn.At«xonr.li.col.pcn.  vetfi. 
ied  tamen  cx  fuprnbundaod.  Dec.  io  1.  rt  liberi,  aa. 

i9.Calccolli4ioftiUo»Mcnoch.conf./7-ou.9». 

Aliji  crii  plnribui  modis  dcdarit  hanc  cAcluCo- 
n*G»bt|HuniaUitiinfaco»,«lu*abiiiibliuBl[>o<f 
fuM^odOiquofupra  diitimoi,notanumpntlumi  i« 

'I5catiiintdeoatunlibuscontndus  .qimlioctomtllit 
imMPPoni  tamen  pofiiuit,rl  dc  euiaionedioidit  io 
].quod  ltno1ii.i.qiuaa(tidiu.ffaiecdUit.«lkLAlcz. 
eonl.a8.nu.aJib.x.inie<Ugca(Uicni,irtpofimmcftin 

(6  naturalibus : liibaancialia  f cdrai  C i panibus  Gnc 
omiGa.i  notarioaddinfl  por(nat>  veteadau  kdno- 
je.Cdeteftam.Ruin.conf.2Miu<l.lib.4.Cuei(iU6£ 

)e.(bperptoctflii-col.  i.dc  quo  ad  hac  limiui  etiam 
Cabt  ruperiotem  conclnfiooemd.coact;ainiipdiG 
accidentalia  conuaduS)  qua  conAiemdirtecoaa- 
hcndnmdeoaiuialibiKnonGtueScda  , Gcupccifii 
non  fiiorintmon  venient  in  contradn>  pandqccno- 
Iniflc  Irbittabimur,  quare  dc  hisacctdeualibns  non 

I7pizrumiturtnotatiusrogarus,vc  explicat  poUalioe 

dod^^Sc  eleganter  McnocKxooCna’»'»-  loiquod 

p8  amplia rar  adeo  procnlere.vt  additnd  pollina  etiam 
V irtnie  didionis  czaetatx,vt  tradit  poft  eoa  > quos  al- 
legat ^pbaonCttaiu.  i i.pat. 

(;o9iCLrsio  Mcnii. 

ARGVMENTVM. 

'An-&  quando  przfumatur  quicquij  inin- 
fitumenio  feriptum  reperitur > de  volu.* 
tate,&  mandato  pardum, idomne^no* 
tariofuilfe  appoiitum. 

SVMMARIITM. 

c Kot4riurnprirfHmtspp(i^Mjfldrvotism.iit^  t^mmUdto 
Uum  quic^uid  in  imfr^umem^  impium  rtperrtuf, 
qttod  ftUhrmtpfimm ptrtimnrt^mtst. 

2 Ex  inHiutntntc  pMblK6imorfn  prjfumptiomu  Eta$f. 

I CV*ufulnin  'uiJuu*.i9niQdT^U»omappQjitn  ytmindm» 

btnpr.ffim$4intnr  nppqfitn  di  x;oimnutt  eontrsbftinm , 

S NotarSvfrinsUshtMnnumnfo^pqfitdfTttwioettr^ 
la  fcknru,nMvirdoloiVfraprif$am. 

p CintfJmJrm  tn  infiruntihs  vendttionnm  sdhibtri  JUitsm  p 
iX  vindftor  qtt^pimris  t/t  dt£io  emptori  dtda^  donn^ 
uit^^e.  pn/umi  appo^nmde  Vfdummvmditoris, 
Ccntrar.nu.io. 

II  Notario  an  credendum  fitderenti  ia  infirumterto , Je  ctr-^ 

ttorajf»  ■ oeUierem  de  bentJieioSenatuJionJuit,  f^etiusn. 
irnit.\^.ih&  14> 

,1 5 CUmJuUunmJlrmmtntodTabeUiont  appofitaeiadaim 
fftifiani  appqfrtai  di  t'oInmate  eontrabemieem » etiam 
fid  folitti  acuendo  conCrabee^t  mhaUseoBigipoJJet, 

1 6 Qiae^las  in  i^retmtmeod  notareo  oppoJiUe^ffitnH  ep-  • 
fojetai  contra  yoituUattnr  eonirabentaem , eam  ignarty 
iy  tmperitt  Jani.  Contrarjtu.  17«  l 

1 8 CiaetfnUt  infilitat  nmprajmmt  in  tmjirwmrrto  appofUai 
ex  wnnie  contrahenttum. 

tpQMetfteUtnaUqutm  exedite  TaheUiomit  • non  ex  mente 
eontnbentiumin  infireimtnto  futfji  appofitamyproba' 
ri  poje  ptr  t*  . 

neiOf 

I 


' QuicqUidl^S'®"' 

ciatideiloluntate>dt6maifdaab  partiam  prx 


«nim  not.iii  verba  parrid  etfefcripfardmilifaliWf  ’’ 
aore.C.dctcllAcinl.l4iu.6dialctci  vidJUciniiac.’  | 
pccrump.ieg.-;p>raliJiatu-a  lmo.inlAliopia«eht<h  q- 
co^t.vcr.pincdida.ffdeiaiuA.  lup.  & init,  lac-  (clb  ,- 
Alex.coul.tai.nu.1  laib-aAt  io  eonl'.i Jin.  aa.  lib. , 

' Balan  l.ab.c.xxiutaiedjquxaappcl<dt  in  1.  u citca&c> 
Cldccxec.ici.iud.&  ic-cii  Muteperiiuadeoffi.ddeg.  t 
dciol.impcr.iroi.lT  dc  flat,  born.dt  dicebat  idcBalJo  i 

a ieM,l.i.ad  li.C.uctelun.ved.cxinliropublicot2>e*  <v 
oitnpnetiiinpuoncai^GcvcittindblcaiocAcoamia  t 
uertia  prolata  abe.'.piolata|i  pariibuacbcanieon- 
iaendat.Cur.leii.coniiio.cal.s8.vcr .non  tui  in  vlti- 
mo  loco.Ruyn.coT  i {9.0U.  1 7.lib.;.di  hmui  IcnAie-  g 
tum  Caftr.de  Sal.  in  l.quocics.Cdchnc.inft.qnoaleqr.a^ 
Com.con£ass.<ol.pco.veclioecabAat.iib.d-A  que- 
cQq:veibaaTabcllioneraipcaccpcnaat,apanibus  ; 
fd^us  prolata  ptacftuni,  rciipt&  tcliquitconlialcda  I 
Rom.in  conii  i7peol.a.*^.i.  quod  verba  eiratBar. 
ini.9Gnepoies.ftalcteli-ntte.Roro.tclincideieqnlf  1 . 
laf.inrcpet.l.admonendi.au.  14s.fr.deiorciut.dt  ibi 
te«letCor.len.nii.i:4.Aqu6dclauru!pquaactilit^d  t . 

3 ponuntTabcllioncslin  dabinccnieamitTappolim  , 
dc  voluniaiccooicahcnnum,lctibicCanio.inl.  fi  li'  ^ 
btacius.nu.9.fr.de  ieg.iur.Socc6ll70.incado  ptqfiT* 
pomcureoI.pcn.lib.;.l>ce.coul.4ip.nu.  9.  dc  cooUl. 
4$i.Soc.ianeonr.ini.im.8.lib.i.PatiTcdiCipaiu.ti. 
lib.s.Alba.c6iiLS9.mi.7.  late  Mantica.  In  midbr.  dc 
conied-vIt.voUib.  t.tit.i  ;.nu  4-dc  tir.  14.00.  i.AolA  < 
Val.conilei.num.ds.vol.aJchancfenctniiamdacit 
cfiic  magis  com  munem  Menoch.canC17.01u1  )«.& 
illampcobacinconCh74iu.4S.Jtiacta^dcatb.iad. 
lib.aecnt.1  calui44-nU9. 

4 Contrariam  10  finiam  quo  ad  claufulanqundno. 

tarijsappommlivrporiiuexcocficapiicsqndezcaif  j 
trahentium  mand.uo  tppoiiia  prarfiunanurti  tcnoe< 
mnt  mulli  mori  auih.o;iiaccBai.uiiu:nmii.io.  ftlda 
iur.cod.dum  aOeruii  claaTnlicodiallaiteonrcb  ap- 
pofitammicftamitoeinoranoruftyhipoutiaqadin  “■ 
dcfiindivotuniaic4)adlequntirimcplutes.vTpCiu.  - 
iim.conC  10 1.  iin.  c i.qcGem  eflc  refta  t.ldc  alios  refin 
hran  M anci.allcgaiacde  cblod.vk.  eoUib.  uit.  tot 
in  ptin.de  iiuiua  opin.tuicBaib.iac6C4S.ool.7ivendt' 
idcbdiGit.lib.aAuc.iun.cOCiiri.n.st.lib.a.PanCc6C 
io.nu.!t7.lib.i.Ruin.cd<l9S.col.vUib.i.idcinBarih  . 
conC41'Col.7.vcillmodo  capio  tcitiam . hb.a.Beiif. 
conf.74.col.i.lib.r.l}ec.conll  399.  dc  veiba  icfbinCs 
iorum  picrunq.efte  cuioipta  ex  placito, 4c  ftriooa* 
tationiin.rrad.  I mo.in  1. 1 .VC  ex  tundoA.debcr.inli.  n 
ZaCinl.Ccnturio.nu.4.&  na.4f.  ft.  de  «olg.dt  pupil. 
DccconI  ;99.nu.9.vctCAexhia.RoIan.iVal.conC 
sd.niup.infi.vol  i.Soc.iun.cfSC7i.nu.i9.voI.! jhe*  , 
rclcit.dt  pro  hac  patte  inducit  Mcnoch  conC  77.  no.  ' 
iS7.cumplurib.la|uen.fcmcoaCa7-jium.A  p 

f Hancopinionumdiuerfitatcmfinaliquiconcof  i 
diamicdigaecanatusfiiit Aiexan.inl.i.!ufiquiitca.  , 
nu.  ia.fT.devccb.obl.quafi  opinlfiarJnALi.ffalc  io&  vr 
codic.proccdai.vr  Iqquituwn  adhi  vnius.  puta  tcfta- 
tons, ai  iorum  veru  lententia  intdligcnda  fit  in  adu 

. dependenti  a voiumaic  duorum,  cfHempctalteriin 
eorum  v>  luntatcm  tunc  tdpiciat,  vcpereiiried  hanc  . 

d diftiniiionemt  improbat  Mcooch  ciiaioconlil.  rr. 
nu.  I id.dt  vcrdicuin  plunmi  contra  Bar.tcnc.ini,vt  9 >■ 
Mcnoch.dearbir.mdicJib.z.cenr.a.caiu  t44.dciaia  ’* 
Mantic.de contcci.vii.voUlb.i.iiL  lojbiblutd  am> 
piccienda  videtur  magis  communis  Imientix-  ;ljtr  i- 
liilastqiuuftnudiex  patrium  .vaiftaieBppa£laffeMi'‘a 
firmi,  oim  maxinuifiaeiwacaidmiKalNidknamiud' 
iMtaiia,vt  alida  ^iT‘Tin  Iptiurrilbimiw  iHb 
gensiuifao«fficKk,ad<  ■-  ~ 


appofiiiA . uaditaLqi^  ibiBalib  aMalao>' 
mcaM  u l.fi|coda,in  «*tCIoiCaitec.ad  fi.ft 


nocanu 

tabilemActtaa  ^ 
dcvcib4>bldBatoiuii4aUii 


rampattifaual 

quodiciiptum 


is’a 


rcdifdifiVvUi 

copC  lipdf  ij  nit  * ^ 7 


Deprobationib.'^"  ConcluC  MCV* 


7 '-i-SttamcohanccootiouerfiltlctlarevolueoStlM' 
ga  piobabilis  enecouiluiiotiadin  pet  Galuu.  in  1- 
un  prinjia.b.ff.dcvai>.obltg.quo<l  aut  claufiilz  cd> 
tincnt  aliquid  contra  mcoicm  Vcnlimilcm  contta/ 
bcotifi>ae  tncfumaomr  appolint  ct  fiyloooiaiiora. 
aut  impotuoiiquod  unooabilitct  nou  p6t  dici  coq> 
tm  ipionun  mentem  <dc  tunc  dicaniar  ea  voluntate 
comta headum , qulm  diltindioncin  non  improba* 
■it  Titaqin  itadale  iuit  confti.  pat.s.limit.vlt.  & ea 
probat  Cabdib^dcoanlbe.cancl-j.iuun.5.  Caplm. 
conr94.na.|;^at.i. 

£x  magia  cbi  contluCooe  Apciiiufiimatai  <p  ap- 
Mtd  veiba  pvtium  ptf  iiimimciiDfeih  primo  pote^ 
t Vetfaanoiatit.tTitmseicettarcieatiainon  vi.doio. 
treiapRlSnii3al.ial4natct,ia  a.col.veif. quid  ergo 
fiTabellioi  C-dc  lei  vMiiequirar  Alex,  coolidrxol. 
i.verCnon  pbi,Bcna.vol.a.Alcde  pfump.rcg.i.ptf* . 
fump.i } jm.9.Bai jn  l.li  dati,&  ibilal.in  Ii.  tt.dc vct. 
oblivAlexx0nr.4a.in  ixoL  vd.L. 

9 -Sccundbinfeimr.clauiblamtininftromencnvun 
ditionum  adiubcn  ibiiiam , & vcodiiotquod  pluris 
cBididoemptan  dedit  dt  doaauit , &c.  prcliimi  ap- 
potomde  volumate  v6ditonaMcno.de  aibit.iu^v, 
lib.  a.cent.  a.calii  144.nu.1i. 

10  -rOituiatitimamoii  t tenet  Cagn.  io  l.auiu.  laiian 
fi.Caietclcio.vet>d4bi  videas.  - 

1 1 Tenio  intamiltaii  notatio jfqui  di/.vi  in  iolltu- 
iiMnio  Iccctnaradeninliciedcb^nviob.  C Vel- 
liian.  eonimuniscit  conclulioi  vi  late  pei  Alea  unlvj 
fciaaduas,lt.clcvctb.eblig..- . .r* 

>a  Conoatiuin  multi  tRnatnHHv quos  tefiatRuio.. 
coti£iS9vntt.4.vol.J.quia  notatius  lioc  calii  vf  acte' 
flafisleiiis.4abcogenint.non  coram  >.o,.p  ficti  n5 
poflevidiaras  lupea.  Tcd  tamen  .id  huIuTce  liiauonix 
dcclanlioncii)  fidcasDoCi.m(Udcicodum. 

<3  Hictnlaastdcciaiaiinonprocedcicainfiercrin 
tettogaiotifi  notacto.quid  difpoiut  S.  O illuii-ncici- 
iec4'  rfitlcienocarus^ta  Aibeaic  Rou.  A lequit  Ri 
pa  in  I.C6nirio.ff.de  vulg  U pupill.&ini.t.vbi  Dcc. 
fldi  cen  pet.FcLin  c.li  diUgenii.col4alcfiDr.compe. 
Alcz.ld  Batanl  fi.!i.li.  AUdVcIleia. 

14  bedeontra  hancdcclaraiisncmticnuitidA  Alex.' 
iod.l.lcieuduiD. cuius  opinioaenimagiscdctDelle 
comta  Albe.teflaiurCagn.ini.  ii  librataisinu.}r.ff. 
de  rrg.ioc.  A iu  tenuit  Alc.in  sUeg.ptciump.i;.nu. 
O.Coepolxam.ip6.nu.6.n<Ksnus.Mcnoc.cdt.i7.nD. 
145.  nec  enim  notatio  aflctciiti  Te  fallum  ftbciafie 
credi  debet, vc  per  Boci.q.xas.in  li.Sal.in  I.  generali* 
terxol.  i.Cdc  non  num.pec.Alcs.conf.  ij ) .in  ILlib. 
7.dcquovidcasMilian  repat  in  ver.  notarius,  vcrii. 
noiaiim  fi  coniradicii,  A de  errore  quomodo  creda- 
tur notario,  videas  late  V ital . de  Camban.  in  crafla. 
clauiul.  vcrfdeetiotc  notarii. 

Fluta  alia  inCaripoflem,  quathicconfalto  pnete- 
teo,  iplam  tamen  conclulioocm  magis  communem 
amplcciendo, 

li  Ampliaillam  procedere  etiam tqubdafolitisai 
guendg  icllatorismcnsalia  colligi  polfic  1 non  enim 
attendi  coniefluram  illam  contra  Icripcuram  nou- 
tii,lcnptumtdiquicconliilcndo  Parii,  conf.  }8.  nn. 
}7.volum.}. 

X6  OeclararitamenpoircTidciuttiibt  ptoccdereco 
cafli,quocontrabcmcscflcntignari  A imperiti,  tunc 
enim  nuiufmodi  claululz  comta  mentem  eoru  pne- 
fumufinicappofitac.  vt  dcclaufuladcrogaiarcribic 
Farif.conr.  K>.nu.i  1 .vol.  f.A  hic  claufulam  prarinmi 
appofiam  dc  itKnic  nocatii,fi  teflator  fit  ranicus,  li* 
cerarum  ignamsibomoocfciusLaiinifeimonit,  A 
tnulier,icnbit  Batb.  m ccumcflesxol.fi.  de  tefiib.  A 
in  confl7a.vol.i  At  in  cdlAp-col.Avol^.  cefiot  BurC 
conf.47.  nu.19.  A quod  iliis nonintclligcncibus  vim 
claululamra  > non  noceant  huiufmodi  appofiuones 
nocaooroni, tradit  MiitdaiHing.i>. 


17.  Sodef ,vt  iam  diximus,!  Notarius  parribD\ip(lra 
mcnmmprzlcgaCiiJbidqiAoinnia  iuebeomenia 
vulgari  fennone explicet, antequamde eo  cogams 
dici  polfit,  u6  vi  dc  luic  piuccdeTC  huuifmodi  dedas  ' 
sario.  Dcc.conC97.nu.3.  A licet  conccdctciur  u6  no* 
eae  i 1 1 .ts  claululas  ignotam  ib.  non  in  ex  cocAdude- 
Ictutappofitasfiullcexllylonocarihviaoimaduct-  4 
ricMcnoch.conr.37*uum.i  so.icd  canium.^iUisiia 
ceounciamibus  luccutri  dcbeat,qoaodoconliat  illqp. 
indebiti  ccnunciallcvquiaiacilitatequacUmvidcan- 
lucindufli  ciiam  adappon6das  illasdaufuias,  A ita 
loqnimi  Bar.inl.vll.!iudcm  quzliic.num.aAF.de  eoo. 
di.indcb. 

li  Declarari  fecundo  loco  pofietifnon  procedet*  , 
iudanliilis  infolicii.quzex  mente  coottabcniium 
nonprzfumumorlccipizi  vepet  Bald.  inLfidcicom- 
niiil^$.fi  fcTuo,ffdclcgatisicnio.Cur.iun.  cSf.145. 
nuni.  j 7.  vcriini  ad  hanc  declarationem  idem  Pofle 
did  vidocuc.  quod  A ad  fupeiiorcm  diximus,  flante 
pczfumptionc  pro  nourio. 
ip  Dcdaratut temo, probari  pofle  lamcn  pettefles, 
qui  fiicrinr  pizfemcs  aliquam  dautiilam  ex  capite 
TabeUiouiS  ftuBc.appoliiam.Parila:anf.  ip.uuin.a  t. 
vol.i.quomodo  autem  admictaniurceflcscoouain- 
fliumftum.vt  alibi  cfldicenduni.  A quomodo  erroc 
noiarii  probetur,  ponit  V iiat.  de  Camban.  in  alj^a. 
luflaxlaciiU.  vciiide  ctioic  notanf. 

CoK^pv,sio  Mcr.  ' 

ARGVMENTVM. 

Quibus  in  rebus  notitia  pijeflinutur. 

SVMMARiVM. 

jhlitm  tfi 

\ NctituifTiilmttturHrmntitfidhmtfi 

. 

trd/umitmr  $n  ahftmtt  iSf 

imfmodi^modinttoUtUm  iommuMtefMcndh' 

tibmt. 

mtrno/MpettpJhaihttnttrpi^.  * 

6 prt^wmtxr  fntm,  ^pAiktisr  fiitwtmur 

fiuni. 

S prxfumi  bsnmpmHK/tti.  . 

9 'J^tHiimprirfutmJhtutofumyfMXpMcMjkMt,ixom-- 

mbui  pMnU, 

10  U<3thiam  pTdjMm/lMMUtrummmuUtrtirrmSlieo, 

XI  NoiUumpr^fkmttormm^Md^lkt^fokmmstr fiSt, 
puhiiei  (yfiUmniurfiunt  tfi£U  fmtrvH 
im  his  hcujm  qutbut  t^puilkt Jitri ftmt fitUssu 
lzSomUmmMprMjkmfommtqu4ftM€'*€rf(>UntnHfr 
fiuHtinsbftnU» 
t;  Notitum»9t<wypr4iffi>iiu 

14  NotitiamiBarumprffumis  qmdpuhUttnon  i^normtttr. 
/fxjMmi  fBorxm , fuM  fuis  mqutrm 

nr. 

16  fichiBontm « qud^t4iant*d  Jix 

wtm.  , 

17  NoHkam  pr^mi  qnaUuttis  compstrioiMtfondiiiomu^ 

^ atsorum^  to^xst^tmfdmpttrix. 

1 8 Notitiotn pr^umi  quastutatis pmp^pMrvmnp. 
iqNotktsmprdfHtm  faihrtim  nobiiutm. 

20  Nvutism  torum  7 quorum  rtptUrmrmmrtJoltt  pru* 


loTephi  Mafcardi 


1 


< 5 


inen3irldi<ptobnoaibin,(]azad  no-Tt 


tHilcuiurqiicrei  (inpiUiu  pcttiocotf 
Ifigi<vi,qumpare0«,oratioocif<i^o|>as.  brcuind 
fludcns,  gcne^n  tamum  regulas  fiibijciamicx  qui- 
buspaniculariaqua^;dcicnninari  potemiu.  ug^ 
rum  quKnadunmr  in  1. 1 . fMcTcg.iat- 

1 ’ Primbiginitregulanrerprxlumiiutnotiiiatcoad 

quxnunrioloo» , quem  quis folinuelUtcqueniaie 
deere.abotd.fac.  vbi  glo.  Alcxaivcoafi. 
8(.col.i.poft  med.lib.4.CaiLconfi.4a4.iacip.ad  pei- 
nt&quf  fitQ.col.a.lib.  a.Crauec.conf.  i68  Jui.A.cquot 
' dam  capMiuaato  de  piclump4.cnin  dilc^his,ptiiiio 
& ibi  not.de  purgat.canon.l.n  vicinis.  C.de  nupt. 

2 •.Secuddprcfumirurnoridacomin.tdcqaibusea 
publica  vox,dc  fama,  Arm.  conii sr.na  lacrcon- 
tex.  l.rcgula.iT.de  iur.de  fac.ignor.  eapit.  i.  de  pollui. 

rflat.ad  id6  glo.in  l.fl  tuior.C.dep^caut.l.(c(ldc  ii 
prorcribere,tf.dein(lit.cap.innomitdecIed.cfi  ve 
ro  defcmen.excommnn.Barto.in  l.i5potellcol.).IF. 
tlcacquir.hftcd.in  l.fi  cui.$.ij0em.col.i.dcaccufat. 
Atexan.conli.|6x»lam.a.volum.ixd(i.iS7.colum. 
;.-volum.a.conlt.ip9.  colum. a.  eodem  volum.  Dcc. 
ia;c.i.not.a  r.de  poibF.prelai.I>ccif.Neap.6;.ntt.  1 1. 
innoa.FcI.in  cade  hitxolum.pcnaicaccufa  Jart.in 
l.Cdbia^  ibi  Balb.nu.to.lf.de  vfucap  ArerxoG.  ij. 
cqlnm.lin.Ang.coali.ido.circa  fincm.Ruy.coii.5 ). 
colum.z.volu.  5.Ia£conC.  1 se.  nu^.  V0L4.  Mari.in  d.  1 
dc  minorc.f. plurimum, col.i  d.lfdequxii. 
j Hociameptcmpera^um.cl^notbaUteJocum 
in  infiririoiS  dbstre.vi  doduit  Bdifo.  id  cf.t.is  poted. 
col.&verr  venio  ad  alias  qualitatcs.ff.de  acquiri. h;. 
rcd.quem  tefett  BonacqCin  trail.pixliimp.|^r.a.fol. 
apajn  verf  indrmus  non  prxfumimr.  facit  cap.cQ  in 
tua.di.  ibi  .\bb.  Anto.de  ButJealij.qui  matrimo.ac- 
cufpoCBatb.conli.iS.col.x.voI.».lafind.!.ispOteft, 
nu.6;.dc  ibi  Rom.Alcx.cdl'.8a.col.f.vcxf  dciudicit, 
vol.s-Antn.coafi.7tvinfl.Gtamm.dedf.j6.nu.a1. 

4 Tertio  locorcgularitcr  notitia  pradlimif  t cx  qua  • 

litate  fatbaiimiram,  fi  fit  huiufmodi  quod  in  notitiX 
c.tdar  J cdinuniter  accidentibus,  vnde  baxcsprxfumi 
turnomiii  habere  fidi  ardui,  dc  granis  defiuiAi,pro- 
ut  dixit  Rbb.in  conC  squxfi.id.lib.a.  quem  fcquirur 
Crau.conl.idS4m.s.pctc.quantoaletranslar.pnrlat. 
d;  ila  notitiam  cx  qualitate  foOt  arguit  cfiCaei.ad  fi. 
li.4.AIex.tnl.peit^veif.tettio  fallie.ff.de  acq.pofll 
Fcly.in  c jllotuitt,col.x  vecCvlt.nor.de  fent  excora- 
innni  Cuid.  Pap.q.  1 ay.  dc  ideo  inquit  Rom.  in  oonf. 
4t  ixol.a.verf.a.mapiaefumendfi  ,qnod  diisptxfu- 
minicccnioratusafuo  procura  tore  dcfitifograuiidc 
notabili  idem  voluit  Abb.in  cdCit.  ct^.pen.in  verf. 
3.dixi,vol.i.  Gabr.de  reg.iur.cooclufy.nu.?;. 

Ctx  couiq.pcocadunt,  vtadhaoccffe^m.nec 
obftet  icmpon.t  longmqaitafcvtpei  Alex.Fel.  Guid. 
Fap.pixciUocis. 

5 Quaito  rcgularitctex  iuramento  f fiiperafhi  in- 
tcrpofitopnefumiiurnoritia  adnsA  qnalitatisduf- 
dcin,  Matc.Anto.  Baue.  in  erafl.  dc  inieinrando,nu. 
ad.vcsf.14- 

Quinto  pmfirniimr  notitia  coram,tqnf  publici,dc 


folemniici  fiuntx.fio.qui  mairim.acciifxqd  dicitis, 
^d.diftinc.l.fi  filium.  (alcIib.cau.Gtammaledftfi. 
‘nu.i4cumplutib.rcq.lafconCiod.colii.vol.i.dcla- 
lins  inconf4d.col.;.vol-s. 

7 Hincinlccttiri.tpi^minotitiaffllegisptomul-' 
gatcidc  publicai(,gIo.in  eptopofuifii  in  verf  non  f- 
banir.da.  difiinfi.  in  cap.a.  de  conflir.  Alb.in  conill. 

. 3 s.col  i.vol. I .AfflicI Jupecconffir. ibi. 46.alias,fub 
cubalc  arm.depona1a4.Abb.in  cap.pafinalis.col.1. 
in  fin.de  fide  inflmm.  Dcc.  in  cap.ad  hzc.colu.|.dc 
poltuIatptxlat.Sal.inl.fcnaniS4n  fi.Cdehis,qui  fibi 
afcnb.Card.conC  il-qoicxeinplificacallationcmia  ’ 
edido  ordinani  pubiicato . 

8 Infaiut  cuanif»fi»nitnotitiamtb»BnipBblic»n, 


Reflted.de  libel.fuperiitiii^iufdic.  nooobeefcrf  x 
col.i.Affiid-da  it.de  atmxicpo-nn4.  Bald.in  I.  dak 
roali.ff.de  noua.Spectiulefailit.verf.ijd  fi  extnnt« 
Caccialup.in  l.cunflaspopulosxol.  dp.C^c  lamia 
Trinir.dc  fid.CatlKvBut.inc  inobis^lclaaexceai; 
l3f.conf4d.vof  s.Gnniul.dctiC}djui.i4At  sf. 

e Dcmnmdeducinrprxfiimitnotituroflatotoifll 
qnx  publica  fiinsA  omnibus  patii.  Bald.in LIegeu» 
^n.Cule  leg-Bar-in  repctJ.quod  Nerua.col.d.  ff.de 
pof  Alcx.conf.6s.cofpeavetl.6.Parifconf4PXol.i, 
volum.  i.Rip.rcrp.aoxol.pcn.in  prin.vol.  ■ • 

10  .(^ucidpn>eediTeti]finnralicie,d(nlftico,*tc*n' 
fiiliiis  Alex.d,  conf1ulp.11n.37.  perl.finxnmgltvffffi 
decrei4burd.fiicicaiiemn^uminhoroinibusIoel  * 
iiliusicuius  Ibnc  Ihnua,  led  etiam  in  fotcnfilxn,  peft 
aliqua  m moramdn  illo  loco.Bald.in  f 1 .coi.  i a.xo£' 
circa  maicficiuro.C  de  fnm.  Trinic.  Aneh.  in  ci.de 
conilimuol.;6.Buiunca.col.pen.dccanftit. 

11  Hxc  tamen  quinta  rcg.  lacu  habet,  dummodoea^ 
quf publkifi&t.defolenniiet.laeclotfaAainhisIo-  % 
cis,in  quibus  ulia  publice  fieri  sfit  foliia,  qux  limita- 
tio erit  pro  concordia  eorum,  qup  effera  tcgulatis  ad- 
ducit glo.in  cap.fin.  I duliftinft.vr  videtur  oondliaie 
Pcxp.ibi,qucm  icq.Gtanim.ind.decif|djiu.ia. 

Mec  etiam  rcguiarislifcdetufninarioad  aMcnia  - ' 

iaextendciur,t  Abb.in  ccom  in  tua  naa.qui  matridi. 
accufRoU  Valxen£euin4l-vol.f.  ’> 

13  Scxrolocotcgolac6fiitaipa(cff,fvtnoiorijnoeii 
eia  prcfumaiur.9  notatur  in  1-oitincs.Cuie  agticoJAe 
ccnfii.lib.it.de  confulendotradit  Alcz.incm6.t'i. 
col.pen.vetf  confintKMur.vol.  4Ae  incanfi.94-  colu.  <' 
pen.voIum.s.Abb.incoiif  ioo.col.3.volum.i.lafis 
{.Titius, $ Lucius,colum.a.in  fin.ff.de  lite,  ffc  poAh. 
Ruyn.confi4i.col.a.volum.5.Gab.dcrcgal.int.cd> 
cluf.s  nu.is. fi  notitia  pixfiuninirnococif.dc  geueia- 
lisc6fuciadinis.Bald.iniub.deconluetutc  icu.FcI. 
inc.t.ainpba.3.coi.aulere  iudicloan.  de  Sci.  de  be- 
ncfic.3.7ar.q.ia.Parifconfi.44.col.fin.Tol4.Ufinf 
prffcrip.col.a.CG.cooita  ius  vel  vtilir.pub.Fclytuia 
casvfia.coluin.i.  dciudk.de  in  cap.fupaliicns,cof 
y.dc  refeript.  Baiioun  exeta^d  lepccin  vetlicu.  non 
obftanribus,ui  fin. 

14  Adhxcy.loco^pnrftmirarnotitiaUloruuiuxpo 


blice  no  iKaocdtar,glo.in  l.fi  lutor.in  verfoflendeits, 
ibi  vel  publici  fcic&iE.C 


.Cdc  periceut-vbi  Bait.pyn. 
in  reg.ignorantia.in  fin.de  rcjp  jur.in  d.DominicJq 
cquod  diximi^diftiikl.as.Batt04nl.abfmn,col.x. 
ff  dc  donat.  lafin  d.l.is  potefl.  coi.  1 a.  ff.de  aequi  ren. 
hcrcd.in  confi-sd.cof  i.voium.  |.  ^yn.  iun.  confi. 
3 i.coluni.8.vol.a.Gtammat.dedf  3s.  nu.15.  Innoc 
io  cap.i.dc  poflul.pnci.  Bald.in  matgar.invcrb.de- 
cccta  .de  in  dd.fi  cuiotidc  in  capit,  quoniam  contra.^ 

I .vt  I i t.non  con  tcffa.glain  ciem.  i . dc  liqiul  un  va& 
pubbee  Dccin  capitxognolceatesun  fin.de  con^. 
lafin  conf  ido.ou^volum4. 

IS  Oaauorcgnlariiafprxfumieucnocidacatij.quc 
qoisinquitete  tcncf.glo.in  c prxfiiraitur,  de  reguor. 
indAich.incptopofiiifii  II.  difiina.plutes  adducit 
Gab.de  ibi  dcclarai.d.conchif  y.na'31. 

J6  MonufCKiuspizfumitur  f habettnotitiamiUo- 
rum,qux  l^ilantad  fociuitv  cum  quo  coniiicuii  vti 
familiariter,  per  noc.in  c.  ponquam,deelcfl.  dc  con- 
foluii  Bald.  conii.  a8y.  Petr.  Lomb.  colu,  i.bb.s.k 
alios  adducit  Ccaactkonli.  s6s.nu.6. 

17  Dccimoincoujuieffciufilcmtpatrixprxfumittit  ■ 
notitia  quali  caris  compattiotx.  conditionis,  dc  ali», 
rum.vt  pet  CrauecuLconfi.a68.no  d.quod  tamen  at- 
bittor  ptocedcie  in  pania  vniucrfitatc. 
x8  Vndccimb. rcg. crietpexfumi  nodtiamquanrita- 
tis  proprii  patrimonii, ^<v  m auth.  fcd  cum  tcftator. 
C.  ad  I.  Faldd.  depiutes  adducit  Catefd  quo, dcfii- 
mi  poiruntdeclaratioocs.d.concl.S4iu-i5. 
ip  Ocmu  xJskO  ”g|ls«»”tprrf'i"iititr  oociria  fi» 

Jlqsqtn 


De  probationib. 

Aorum  nobilium.quod  adnot.Tiraqqui  plurescon 
gehtdcnobiiir.pjy.nu.J  ro. 

Obrcruandtim  ramcn  cft,  hanc  reguiam>  & plutes 
3oex  fupcnoribus  oon  proccdcrc  t >n  furiofis.nec  in  c5 
&tutisiaartatcmmoti , qui  ac  eorum  captu  ad  hzc 
aduercerenon  potuerunt»  vr  per  Gramm.  dcc.}6.nu. 
3} .qui  teflcs  laudat  Alex,  conf  Sa.  vol.  3 • dc  loan.  de 
Anan.conf.70.in  fine. 

Cxtetaquz  magis  rpecialitcr ad  illam  materiam 
pertinere  vidcntuTiCx  conclunonibusignorantiaide 
{cicntia>aptius  coUigi  poterunt. 


C 0 ^ C‘LV  S 1 O ^evu^ 

A & G V M 4 N T V M.  . ^ 

Notorij  diuifioUts  tradutur,  deBnitio  noto 
tij,qaod  dl  fk^i.cxpeditur , & ex  quibus 
!il^ua  uiducatiir  & probetur,  exadnioatur  • 

y.s  V M M.AR  IV  Jf.  . ' . 


I Notorium  4iquiuoci  refirri  ad  tOtoufifiutUituidrm^abU 
cum^ndubnatum,^  Uquidum,  < 

X *J(^torq  dwijio.  > • .1 

j Notorium  in gtntrtqvid fit ^ 

4 fdotoriumfMi^qmdfitj 

5 *3(ptorium  efiiprobauontmprohafam. 

6 'Nfitonwnnutijfi propriato probationit (peeiem. 

7 Notonamnon  ndpet  t dubitationem  ^ negattontm du- 

. biam  non  ^jua.  >> 

9 Notoraan  non  rttipert  dubitationem  etiam fi  allegaretur 

aiifuueitcunfianuadeliiiumtxcufanitt. 

CMtrar.nu.9,  Conciliatio,  nu.  1 1 . 

10  DtUBum  nonpojli  dict  notorium,  ni  priui fuerit fuper  to 

eognitum  ixper  iudieem  declaratum  reo  citato.' 
l X Notorium  dubium  reddi  ,fi necetur  quabtai  tpfiui  noto- 
riffecui fifaUum  tantum, iy  nanquahtas falli. 

1 J Notor  tum  faSii  vl  inducatur  requiritur  eutdentia  rei. 

14  Ttlptonum  falli  interpellati  vt  indue  atur,rtqutniur  eni 
dentia  ra. 

ly  Tilptorium  falli  tranfeuntis  vt  inducantur , requiritur 
tuideniiarii. 

l6l{ptormm  ad  inducendum  non  fimplex  euidentia  faSH 
fulcit  fedpraterea  requiritur,  quodmpubbco fiat,  iy 
mubitudmi  hominum Jn  euidens. 
ly  Notoriutu  ad inducendu  quot  hominum  fcieniia  requi- 
• rai,eum  inter  iurit  tnierpnus  magna Jit  difitnfio,id itt 
eUcis  arbitrio  rebnqutre probabibut  ejji,vt  iy  n».  1 8. , 

19  llptoriumfalii  vt  inducatur,  requiritur' /cientia  certOf 
net  fufficittejlimonium  de  auditu.  '■>  . 

XoNotoriumnon  induci,neeprobariperfamani, 
ContrarJiu.il  .Concibatio,nu.iii 
2)  Notorium  faih  de  longinquo  tempore , vel  de  longinquo 
loco  probari  per  t^iem  reddentem  caujam per  Jamam^ 
feeui  in  fallo  recenti. 

24  JJktd,quod  efijdilt  momentanei  iranfirt  in  notorium. 


* T^ru-z^riiim  aequiuoce  f referri  ad  mann 
^ tcliu.coidcs,  publicujiiotil, 
indubiarum  & liquidum»  author  cft  Ant.de  Bucr.  in 
trafia.de noc.arr.  t.nu.  1 & in  c.vcdra, col.2o.de  cO' 
habu.dcrA.inul.qucm  reiett  NicAiil.in  tcpt;t.ver(. 
notocuim  iuiniuicUi^)uitur  Lancellot.Corad.de  otf. 
pict ordo caqjaim.li.i.c.9.^.3  num.7.nos  autem  bis. 
de  notorio  ftiifio  magis  agimus , quod  th  non  vno 
modoiabirem^io  accipi  iblcre  tiadit  late  Alcnoc. 
intrafi4uleaibi.iud.li.2.ccnr.2.caru  i6$.&  poft  eum 
A lphoaCHoicda»m  trafi.de  benef.inc6patibili.par. 

3 1.C.1 3.00.73.  hoc  aut  notori  u>  1 9 prqbatio  probata 
dr,autc&fa^'>aatioriStfafii  iudus;aac  peimaocatis. 


■ Conci.  MCVf-  25T4. 

autinterpollati»aat  inomcmaneniuris  ir?»aut  proba* 
rionts,  & ddci»  aur  dilpofinonis»  aur  plumptionis  feu 
hfiionis,vtpcr  Anr.iButr.ind.  c.veitra,  19.col.qu6 
rcftitMil.inrcpvr.vcrfnotoriuiiihii  aliud cft,Capr. 
in  trafi.de notorio  in  i.mcmb.in  prin.idem  Anro.in. 
fimili  crafi.de  notorio.arc.x.&  arr.x.vbi  vniulcuiulq; 
nocdrij  dcHnition6  ) & exempla  profequic,  & dcHtm 

3 primo  notorio  in  genere  efle  f probationem  indubi- 

4 tatade  tinu3»nulla  diicullionc  egerciu,fafii  aut  f m>> 
torium  finiti  & coiterindubintam,  prob.itionc  im- 
mediatam ex  natura  fafiijVd  rcj  contmucjvcl  mrer  • 
polatXiaut  momen  caneat, ic  oculishominu  aur  ma- 
ioris parris  ita  cxhibcnfcm.vr  milia  pollltrcrgiiicrla- 
tionc  celari, aut  negari,  vipoteicuius  vniucrius  popu 
lusauf  maior  pars, ciustcftifcflc  poffitrq  definitione 
dicit  Anr.d.art.i.nu.  B.liimpliflc  ex  pontificijsconfti 
tutionibusjin  c.dilcfius.dc  pbrg.cano.c  fi.dccohab. 
cleri.&  mul.c.de  manifcfla,2.q.i.&  cx  dofir.  Archi. 
in  cafRomana»  S.fin  autem,  in  verf  notorio,iib.6.de 
appcllar.vbi  tcfianir notorium  dici, cuius  populus eft 
tcfii$,vcl  maior patsillius,&  inci.deotfi.ddcg.ind. 
ad  cuiusdcfinitionls  cofifirmationem  addas  Archi. 
in  d.c.dc  manifcfi.i,qui  dici r notorium  dici,  maior 
pats  municipii  clamat,  ad  tde  Barr.in  Ucripius,nu.2. 
lf.de  rclig.<St  fumpfune.  Soc.iiin.c6f  1 ? o.n..?o.li.2.  dc 
hanc  eandem  definitioni  poliiii  idfi  Anto.in  d.c.ve- 
fira,dc  probauitCapr.  pcitatotraCl.de  notor.i.nicb. 
mi.i.Mil.in  tcpcrt.verl.notorium  fafii  dlfinita. 

5 Ex  hac  definitione  infert  pnmd,  tnotoriu  efle  /p- 

batione  probatam, q>  probat  it  Bal.ln  1. 1.  circa  raed. 
vcrf-^ft6,C.dc  reuo.his,qii?  in  IVaii-dc-in  l.i  .C.quo- 
mod.d;  qn.iiid.vbi  dicit,  vbi  cft  notohfi  non  cllc  di- 
fpurarc,lcddiTpufarueire,5c  in  l.ciues.Cdc  appcl.q» 
termini  notori jconlcicmiaiii  nidicis  n6  fallunt,  ncc 
fallcrepoflunt,refcttCard.Iacobac.in  tract.de  cocil, 
lib.7.arni.dcfchilma.(ubiulio.  fbi. mihi 4x4. ad  idc 
Marfidnfubr.C.deprob.nu.2i7.&*inpraxtcrim.S.2. 
num.216.Viuiuscon1mun.opin10.in  ver.  notorium, 
facir  loan.  Andr.  ad  Spcc.  de  noto.  criniin.S.  tam  dc 
nocor.qoi  dicit  notortum  cflcrci,cuiadiungitur, val- 
de plenam  notitiam.  ^ 

6 Subinfertur  cxhac*illationc  notorium  f non  clTc 
propriam  fpccicm  probationis, vt  fatcnir Fcl.  in  nib. 
de  prob.drpoft  cum  Marf  in  nib.C  co.nu.87.qui  hoc 
atgaincntovtimmrad  probandum  confclVionc non 
cflepropriahi  fpccicm  probationis,  quia  notoriu  m- 
ducir,Bucr.  probat.d.art.  2.nii.;.dum  dicit  probatio- 
nem proprie  cflc.qux  dilculTionccgcr. 

7 Secundo  tnfcrt,notohu  f non  recipere  dubitatio- 

nem,d(  negationem  dubiam  non  e^i,  vr  probari  p 
lex.in  c.fupcr  co.dctcibb.cogcnd.dicir  Abb.inc.tua 
nos,dc  cohabit.clcr.de  mul.nuin.4^Fdin.in  d.c.lupcr 
co.nu.  j.Sc  in  c.fi  clericus  laicum.mi.  t de  fur.  comp. 
dc  in  c.corain,nu.S.  verf  fallit  iecundo,  dc  ofit.  dcicg. 
Bar.poftglo.ibi  ir»l.pofticin,lf.derrahfifi.  adquod 
facit dcci.Rotx  3 2> li  comta, in  nouis. vbi df  noto- 
rium non  pofle  cllc»  nili  dc  co,  quod  cft  vcrum,5c  ha 
betur  cx  certa  fcicntia,idco  11011  videtur,  quod  ppllic 
impugnari,lcquitur  Mills  ia  rcpcrt.vcffic.noroiiuiu 
non  poteft  erte.  ^ 

8 Ampliaturhocctiam,tq7allegarcnturaliquae*cir 
cunftanrixdclifiumexculanics.nam  noidc^oftuf- 
ca,rtur  notorium, licet  adducens  circunftantias , de- 
beret admitti  ad  probandum  , ita  tradidit D.  Ant.in 
d.c.vcftra,  2i.col.  vcrf.vcnio  ad  fecundum.qucm  ad 
hoc  adducit  Mil.in  verf  uot otium,  contra  quod  alie 
gantur,&  fuft]ccrc,rp  conftet  iudici  fafium  clle  noto 
rium,licctalix  circunftantixnon  fim  notorix, ponit 
Capr.poft  cos,  quos  adducit  cir.i  to  trafia.  dc  noto  in 
4.memb.nu.6o.  5c  licci  allegari  poftit  ad  oftufeandu 
notorium, fulficerc  tn,qu6d  caula  attento  cutfu  regu 
lati  3c  naturali,  (ir  vt  indubitata,  tradit  Butr.  d.  ari.z. 
nu.8.6ciequitur  Capr.2.iucmb.uu.3. 

Sed 
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9 Sed  tn  contra  hxc  facit  i f g>  dr  non  fufficcre  fadfi 
efle  notorium,  pura,  Scius  intcrfcccri  t Caium,  nifi 
& finrnorori?qualitaicsipfiustadl:i,fciliccr,q>  miila 
dcfcnfioautcxcufiflo  competat  Scio,  &hanc  efle 
*communcm  omnium  concjufionem  poteft  coi  li- 
ci ex  Florcnt.intcrconf.Curr.fcn.conf.2i.num.u.& 
Trot.  conf.vlr.num  28.  verf.ncc  obflat,  dicit  Clnr.in 
pr.id.crim.il.fi.q.9-vcrfrcdaducrtc,&  cumnullu  fit 
maleficium  tam  notorium, non  poflit  habere  regii 
lariteraliquasexcurationcsiliuecircunfldtias  Qcc^t 
tascxcufantes.Io  And.&  Aoto.inc.a,  dcdilat.gUn 
c.bonat,i.declcd.&  in  c.cumdilcdus,de  purgat.ca- 
non.Innoc.d.c.tua,Milisinrcpcrr.vcrf,notoiiuin  an 
cxcu(ct,quos  adducit  Card.  Iacobac.d.  tra  Ct.de  con- 
cil. lib.y.art. i.fol-425-  & declarat  lioir.titu.  quomo. 
proc.in  crim.  not.nu-4i  & 5-  fatis  probabiliter  vf  pof- 
icdici , notorium  negadone  dubium  reddi, fccundu 
opinionem  e. 'tum, quos  refert  Bpt.d.art.z.  ciim  pri- 
fertim  nihil  tam  indubitatum  efle  polfit  iquirtlrcd • 
piat  folitam  dubitationem , vt  in  auth.de  Tabellio, 
circa  med.  & quamlibet  iiotorictate  impugnari  pof- 
fc  tradit  Bcll«imcr.conclu.4©4- cuius  didi  ^claratio 
inferius  ponetur, vbi  erit  dilcunenduiii.an  pet  proboi 
Tioncsiudicialcs  inducatur  notorium  ante  couclu- 
fioncmuicauf^. 

10  Hinc  ricdutitur  veritas  illius  fenteria:*  qux  f habet 
non  pofle  dici  dclidum  nororium,ni  pnus  fuerit  liip 
eo  dognitum  , & per  ludiccm  declaratum  reo  citato, 
vtcoluluit  Arer.inconf.i6s.ficut  lo.col.j.  &.6.vcri; 
ftcundo principaliter, vbitcflatur  hanc  efle  magis 

* ‘ **  cornmirncm,squam.&  vcramopinioncm,&  ide 
dicit  AciniliusFctc.conf.  ji.nii.s,  lib.i.  A pollcuiu 
Clar.d-  il.fi.  q.p.vcrf.  plus  dicunr.nam  cti:n  multa  di- 
c-TnuirnotoriaiqQaenonfunr,  c.coiiluluit',  dcappcll. 
Ca.-plu.conf  20i.num.9.1ib.2.rcquiri  dccl.araionam 

* in  notorioconimuncm  * efle  tcilatur  V lu.in  fiiisco- 
munopinun  vcr.BOtoriiim,Burf<onf74.nu.z8>i 

11  Vr  tn  hoc’diiridium  aliquo  modo  tollatur  f pro 

conciliatione,  declaranda  cft  huiu.fmodi.fccunda  il  - 
latio, procedere  potfe  in  fado  omnino  A vere  noto- 
rio, 9 null^  por  tergiucrfarione  edari , & dubitatio- 
nem noivrccipit,  & m quo  dcclaratoria  no  exigitur, 
vfTrcccptuln  cfictcftamr  Did.inrcpcr.c.alnia  mater, 
de  icnren.  excomin.in  d.nu.9-  ide  Glar.  licc^.dc  rece- 
pta confuctudinc.vlitcrleruari  dicatd.  q.  p.vejf  piae- 
terca  quarro.cuiufmodicrcflenotoriumfadi  perma 
nentisdicitHercu.in  trac.de  proban.ncgar.iuim. 61. 
& 61.  & poli  eos, quos  adducit  Burf  tn  conf  4S,num. 
1 1.  & innorohofaclipcmianentjsloquitur  Abb.  in 
• d.cap.tua  no.s,5^fadiim,cuiuscriain  qualitasefl;r.o- 
toria,  vr  per  Bart. in  l.lcriptus,  num.d.ff.  dcrcligio.fic 
lumpt  fun. 

II  Secundo  et  loco  declarari  poterit, proccderctqn 
negaretur  fadum  rantu , & non  qualitas  fadi  ,fecus 
fi  negaretur  qualitas  notorij : tunomim  notoriu  du- 
bium redderetur,  adeo  9iudcx.non  polfc  liipplae 
abique  informatione , ira  declarando  tradit  Butr.  al- 
kP.trad.dcnoTor.art.z.nu.6.  & ind.c.vcflra,col.zi. 
quem  adducit  Mil.vcrf.notorium  quoticicunque  ne 
gauir.Sc  infra  probabiimfs. 

I?  Tertioex  cade  definitione  infertur,!  ad  notori  il 
fidi  itiduccndu  requiri  rei  cuidcntia_m;nimiru,vt  fa 

■ dfi  Icc.shibct  quotidie  oculiskominum  , ita  q>  alio 
inftro  tio  egear , But.d.arr.i.num.  10.  Capr.z.mcmb. 
nu.  j.  5ceuidentiam  fadi  inducere  notorium ,, ponit 
crLim  Fcdc.de  Scn.coni.S.inprin.probat  Card.  Abb. 
ad  Bar.inl.fivcro.if.quiprorciqualitate,  num.io.ff. 
qui  latifdcogan.vcluti,  9 palatium  priotu  fitin  pla- 
tc.i,  9 quis  tenear  pontem  liipra  viam , q>  detineatur 
in  carcctibus  oculis  hominum  fc  exhibentibus  >iqui- 
. buscxemplis,  &.  aliis  ibi  pofitis declarat  notorium  fa 

* di  continui  de  pcrm.ineniis.idcm  Am.  allcg.artic.z. 
nu.zi.cu  icq.  Spcc.dcaoior.cam.Si.  iam  dcuccorlo. 


nu.  lo.Capr.  i.mcmb.i«t.9-Mil.  in  verf.  notoriufaOi 
conti  nui, eu  piur.fcq.Abb.d.c.vcflra,nn.i  5. 2c  de  hut- 
iufmodi  notorio  tradit  Bal.in  auth.  9 locum,  in  6.q. 

C.dc  collat.dum  dicit  notoriu  ciii^miod  omnes coirt 
xinuovtdcrc  poliunt, refert  laftin  did.l.li  vero,  i>.qtu 
prorei  quaiitarc,ii'.qui  fatifd.cugan. 

14-  Ampliatur  ide  eifetinuotorio  fadi  interpolati, 

' fi  fadum  non  fit  continuum, fcd  interpolatum,  Mt  li  l 

. quisadvfuras  mutuer  tcncado  pannum  rubconi  ad  ^ 

mium,  quo  exemplo  huiufiiKxit  notorium  dccians}-  < 

uitSpcc.d.§,iam  de  rvotQrio,nu.9.&ibilo.Aodr.iiot  ^ 

clarat  Ant.  a Butr.d.art.z.nu.z  j.Capr.  i.mcmb.num.  j 

lo.idc  Ant.d.c.vcflra,  col.zS.  ^ ibi  Abb.nu.i  5 . M>h 
citato  tepcr.vcrf.nototlum  fadi  continui,  Bat.irt'd.1.  j 

caquidem.col.j.C.dc  accufa.  I 

15  Ampliatur  Icaindo-,  ppoccdcrcfin  rto»riofidi 
tranfcuntis,&  momentanei, vt  quem  fiiifle  in  coipe- 
du  populi  omnibus  videntibus,  V>cl  maiori  partcilD  ^-J 
tcrfedum,&aliiscxemplisrclatis  per  Butr.  & Capr- 
cita.locis,adde  Bar.  in  d.l.fcriptns,  nu.z.ff.de  rclig.& 
fumpt.func.  vndedeprchcnfioncm  incrimmcNndd- 

ccre  notorieratem  ipfius  criminis, dicitgl.  in  c.cu  no  ' 

ab  homine,  invcr.'deprcUcnfus,  de  iudid  & ibi  Dee. 
nu.143.  Gram.  dcci.^6.nu.8o.  .nd  hanc  ramendepre- 
henfionem  inflagranti  crimine  quam  probationem.  1 
faciat, videas  Clar.T  prad.  crimina. iffi.  q.S.vcrfldas 
tamen,  & de  fadi  cuidcntianosaliasdixjiiuis-tol^'  x 
ius  operis  prxludijs.q.S.hic  ta  inen  non  omittas^cirei  ^ 

( quod  licet  immcdiaieproucniathuiurmodiuototiA  ^ 
ex  natura  fadi , tamen  opus  clfc  ccrtificare  iudiccAi  » 
de huiuffflodi  qualitate notorictatis,But<d.art.x.niC,'  6 
lo.Sc  inferius  probabimus.  - ’ r 

16  Declares  modo  huiufmodi  tertia  illationem  fex 
eademmet definitione,  vtnon fimplexcuidcutia.£^  8 
di  fufliciat  ad  inducendum  notorium  ,‘fcd  prxretca 
ctia  requiratur,  9 in  publico  liat,  Se  multitudini  ho> 
minum  fttciiidcns,ir.a  declarat  Bald  inl.  ea  qilidem,..! 
coi.  5.C.;dcaccufaf.dumdicir,9  poicfl  aliquispati 
cuidenrcm  maculam  in  facie , 5c  ih  non  efli-  noiorifi 
fork,quia  domo  non  exierit, neque  in  populo  coin- 
paruerit,ad  hoc  enim,  vt  notoriiim-dici  pofllr , opus  i 
cfl,qu6d  in  publico  loco  fiat  multis  aflanribus.ita  vt  ; 
vniucrfus  populus,vcl  maior  pars, teftiscflc  poflit . vt 
colligitur  ex  c.fcclus,  z.q.i.lo.  And.d.c.vcflra,&  ibi . t 
Cald.&  Ant.de  But.c0I.z5.Archi.inc.fi.dc0fli.dclc. 
ind.Milisciratorepcr.  vcrf-notoriumpotcflcllcali-  . 
quid,Bcncd.Cap.2.mcmb.n.4.&  7.  & in  notorio  tria 
requiri, loci  qualitatem  aflantiuin  mulritudincm,5c 
temporis qu.ilitatcm, dicebat  Bal.poltSpc.inl.ciucs»  . 
ad  fi.  C.dcaccuf 

17  Hictn  ert .rduertendum  , tiurisnoftri  imapretes 
Bon  modicu  in  eo  variafle,  quothominum  fcicntu  ■ 
rcquiiaturad  facicdum  notorium,  vtcft  videre  apud 
Spec.de  uotor.criin.S.  ia  de  notorio,  nu.5.  ali)  totius  ^ 
vicinia,  alij  maioris  pactiSiahj  trium,nonulli  decem 
hominum  Icicntiam  rcquimnt,  quod  etia  refert  But.  - 
d.art.2.num.io.&  Abb.  d.c.vcflra,nu.  16.  multi  ramC 
ex  decem  teflium  depolitionibus  notorium  induci 
tenuerunt,  qua:  fuitlcmentiaCyn.  in  d.I.ca  quidem. . t 
C.dc.accuf.iSt  ibi  Icquicur  Bal.  & in  auth.  quod  locu, 
col.a  C.de  accufat.Fcllin  c.cum  oportet,  nu.d.dc  ac-  t 
cufat.Iafd.l.li  vcro,§.qui  prorei qualitatc,num.9.ff. 
qui  fatildarccogan.de  ibi  Bal.AymoCrau.  cofi.izi. 
nu.z.par.i.  Hicionym.d  Mon.intrad.fi.rcgun.Lan- 
cd.Cora.dcofli.pra:tdncau.crim.lib.i.$.;.c.9.oum.' 
i6.Butf.conf  11  t.nu.zt.Mcnoc.dcarb.tud.lib.z.caCi 

,1  i6.nu.  z.ccnt.z.Hoied.dc  bcncf.inconipat.  part.  1 .e. 

I }.nu.  1 z. Alb.conf  7Z.nu. s-qui  etiam  abfoluic  dicit, 
mulritudincni  teflium  inducac  notoriu . £tquam-i 
uisDod.  loquant  de  decem  tellibus,  quod  id  exem- 
pli gratia  faciunt,  neque  ideo  negant , quin  etiam  ex 
numero  Icptctn  teflium  nototiuin  inducatur , quem 
refcn^uifconf.  Sy.ou^fd. 

’ ' Inter 
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Inter  totoptnionum  diucrHcaris  id  arbi.rrio  iudica 
i8trerclin<}uendumt  vrlcqui  Spc.dSjam  dc  nororijs, 
nn-6.qucm  refert  & fequuui  Bart.  in  d.l.  fcript(is,nu. 
juvetl.ahj  remitruntur, tV.de  rciigior.&  iiimp.fpnc.Jc 
lequutus  fuir  CollctVar.d.c.vcftra,ad  fi.&  in  c.  intcl- 
Icximus,nu.j.dcadult.&  fuit  fnia  Caidc.qucm  ibi  re 
fett  & fequit  Abb.in  d.c  veftra.df  ita  concludit  Ant. 
«k  Butr.cita.traft.de  notor.att.a.nuBi.4.quiiudicarc 
poteritex  varijs  circunBantijs&  qualit-atc  aftus,Sc 
f£poriSjCapr.in  fimiJi  traft.arr.a.nu.  j.  Mil.in  repert. 
vcrf.notorium  duo  rcquiritj  Mcnoc.  & Hoicd.  cicat. 
!ocis.Bur/!conf.4j.nu.z6. 

19  ..Quarto  ex  eadem  definitione  infert  tcSclufio, ad 
inducendum  notorium  requiri  fciCtiam  certam , nec 
fu^ficere  tcftimoninm  ex  auditu,prout  in  famte  ^ba- 
tioncdicit  idem  Ant.ind.c.vcfirajcxqua  deducitur, 
aonotorium  non  inducit  neque  probari  per  famam  5c 
c6mmuncmrcputati6nc,vt  tenuit  Colice,  dee. 

C contra  petentem. in  nou.fcquun1sBal.dcc.7i  <5.  pc- 
cltioni  abfolutionis.  quia  notoriu  vt  di  cimus , liabct 
originem  afeientia  cara.fama  plctunq.a  llilpicionc 
fola,&  authorc incerto, idcoq;  diflene  iiucr  l'c  tradit  • 
Mifin  rep.vctl.notorwm  difietra  tama,Butr.  citato 
traft.de  notor.arr.2.nu.4. 

ai.  > Conirariumtg»imonotorium  inducat  & probet 
per  famam, voluere  Do.  Hot.d.dccif  1 17.  vbi  dicunt 
ad  notorietatis  ptobarionem  luiViccrc,  qr deducatur 
exifecntia , & exifientiae  publica  vox , & fama  fimul, 
iequiturvMil.in  vctfexcoicatuspctcns.kd  ad  decla- 
rationem dici  pfit  primo , q’  in  caiu  illius  dccifionis 
agebat  dc  modico  pix-iudicio,  vr  aducnit  Collcft.ir. 
I2in  finc.Vcl  lecundo  loco  declarari  porf  procedere, 
diftum  c(V  notorium  non  proban  per  fama  infi- 
ftis  recentibus : (ecus  in  faftis  valde  antiquis,  vel  dc 
longinquo  loco,  in  quomm  notorfetate  probada  (o- 
lam  famam  fulficcrc  tradit  Butr.  in  c.  i.  dc  fide  uifir. 
quem  refert  & icquitur  Arct.conf  i7-fcqucndoordi 
ncm,eol.2.&  famam  in  antiquis  notorium  inducere 
tTndftttBal.conl'.iQ4Jau.'6.vol.4.&  illos  refert  Dee. 

. in  c.  I .niM5-dc  appcll.Hitic  notoriufafti  dc  ioug^n- 
Xjqna  ipe,t  vel  dc  longinquo  loco  probatur  per  tqftc 
reddentem  eam  dc  fama , licet  in  tafto  recenti  op^$ 
iir.qi concludar}  er pioptiumlenfum  ,vduciqaimt 


J N otorium  turi  i induci  i!’  probari  ^ cofejpomm  ^Jiut  ei 
fafia Jh  in  iudicio plenario jiutpimmario. 

4 "Intortu w turis  tx  incident ' conjijjtont  tndtfci. 

5 Condemnationem  non pojfe  fequt  ex  confejjione  incit^entip 

qua  notorium iurif  inducit  ,Jed  tantum  apeririviam 
iudtcij  ad  inquirendum. 

6 Tutorium  ittrit  induet  tx  conf^one  etiam  ante  conciti- 

fumincattfa. 

Contrarium  ^nu.'^.  Conciliatio, nu.^. 

9 Notorium  turis  non  tnduei  ex  confeJJtont.qu<t  impugna- 
tur,emtraeam  opponitur, utlpetitur^tanquarn  erro 
neqm eam  reuocUri. 

I o Tutorium  iurii  non  induci  ex  confejpone,  qua  impugna 

tur,modo  impugnatio  color txt.t Jit. 

I I Notorium  iurts  non  induci  ex  conf^one  coaSllt  f.t£!a, 

t>ei  metu  tormentorum. 

1 1 Notorium  iurii  induci  etiam  ex  confejjione  extraiudicia 
li faiJa  in  eonfpe^u  popalfvel  maioris  partis. 

I J Notoriuminduci  atque  probari  per  ada  iudicij. 

1 4 'JJotOTiam  ix  euidentem  i/uufisitam  ejlt,  qua  colligitur 
ex  adis. 

1 y Notoria  dicitur  nullitas, qua  conflat  ex  adis. 

1 6 Tutorius  defedus proprietaus  dtcituruie  quo  conjlat  tx 

adis. 

17  IJptorium  inducunt  tX  probant  probationes  in  iudicio 

fada. 

1 8 Notoriu  induci  fx probari^  te  fies  legitimi-  examinatos. 

1 9 'l\(ptorium  iurts  induet  ex  tnjirumeatts^  nu.  2 1 . 

20  l^toriutdejtdus proprietatis  dicrtur,  dequoconjiat  ex 

mjlrwnentis. 

2 2 Notorium indneiexprobationibus iniudiesQ/adis  atdii 
per  viam  agedi  ,fedtn/ado  etiam  pervias  exceptionis, 
2j  Notorium  induci  tx  probationibus  tniudseto  fadis  ctia 
ante  conclujionem  in  caufa. 

Contrarjiu.z,\.  Conciliatio,  wa.25. 
z6‘^i(ptoriumnb  induci  tx  probationibus  bs iudicio  fodis, 
quando  impugn.inturjalum colorate.  . 

17 1^iaria>n  iniuflstiam  non  diei, qua  licet  conjlat  tx  adis^ 
Uahet  tamen  dubitationem.  ^ 

2 8 TJptoriJ  nuiiitas  non  dicitur , qua  uej*  conflet  ex  adit, 
babet  tamen  dubitationem.  . . * 

29  '2\j>tortj  appellatione  in  materia  Jlrida  nothven&e  noto- 
rium, quod  confiat  ex  adis. 


pi\'icn$  in  loto>i5c  ndit  populum  vtdcrc,&  maiorem  jo  T\Jptoriu»t  iaduciix probationibus fadis  in  iudicio  ple- 


piri  cu),  Ant. d.c.vdlra.Mil.iivvcrnotorwinfafti  dc 
Longinquo  tempore,  ad  uleCapr.d.rraft.vlc.  nicmb. 
bine  otiam  ,qtiod  comnnis  Se  antiqua  credulitas  ha 
bet  pro  inconcufio  notoiium  dicitur,Bacjn  d.I.  feri 
ptujy/nu.  r. ft.de  relig.fie  iutnpi.tunc. 
c Haec  autem  fama  per  duos.teiles  probabitur.  Rot. 
4'.dec } z7.Lancdl0t.de  oUi.pra:to.lib.i.§'.i.ca.9.nu, 
i4>fuoloccdicciuT.  y 

24 , .Qninto  principaliter  infertur  f Scillud,quod  dV  fa 
ft}  momentanei  iranfirc  ia  notorium , ve  CQUCludit 
Bal.tnauth  quifemdycul.^.C.quomod.<Sc.quatui)d. 
f idem  A nt.d.art.z.nu.ir.&cft*  communis  opinio, vt 
dicit  Trot.intcr  cordi  Annde  Buir.confvlt.oum.t.7. 
verl.ex  praediftis^quem  refert Clat.d-.S.fi^q-pdu  pjtiiv 
Beer  Bart. in  d.l:  ii  vero,^.  qui  proiciqualttaip,  ft>qui 
" fatilda.cogan.&  in  d.aath.quifcnicl,  poll^laco.Buif» 
cx)ncrariutii  lailcrit.’  . .n  , . 

C L V SI.  0 MCVIU 
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Definitio  notorij  iuris  ponderatur, iIJudque 
varijs  uidU  ei,  atq,-  ^bari  modis  oliendit. 

'*■  s V M M_  A' fi  I V M. 


*fJntbriHm  iuris  quii  Jit. 

'^ifotorium  iitrit  induci  ixprobariptr  tonfeffiomm. 


nario,ftcusin  Juoimarto. 

1 1 N otorium  iitris  tnduei  exfenttntia.  . 

i 2 Notoriam  d^Jitionis fieri, quando  ius  aliquid  probatu 
' in  iudicio,'^  conJtfiaium,vil alias  notoria  fadumex-^ 
ttnditudaOud/adunidiJpQnendo. .. . Kii  , 

:<"■  : •••>7  j.'  i 

TJ  n r»  n (Vl  n P notorio  fafti..  Notoiipin 

A J;  14  C autcmmris  fecuhduAnt.de  , 

Butr.in.cuft.d'tnctor.art.  i.nu.i  y.dVpcobalio  finita 

1 tpw^nicdlum  ia  iurc  fafta  aut  ex  facto  judicialifc? 

difcufib,rmcaiias  notorio  aiurc  liimpca , apptobata, 
fifta,  vel  prxfutnpta,ad  idem  Cape,  iufimih  cract.r. 
memb.nu.iz.  . . , 

2 Ex  hoc  infert  primo, notomi  iuris  induci  j & pro- 
bari pcrconfcBK>no'm,gl.in  c *e^a,decolvabitatio. 
Gfetic.&:.manc.Balbanl.4  procedente,  C.dc  dilatio. 
Gram.dc(i.jd.nu.<oEdy.inrub.cxt.dcprob.num-7r 
Maif.inrub.C.co  nu.87.  &probatut  inc.cumoUm, 
dc  vcrbirgn.^faj.atguparanmr  confelViodc  tei  cuidc  , ^ 
fta;Ed.mc.figitificaacniDt,  nu.4.dcceith  Mcnoc.  tc: 
fpofibucau.FmaPiCtuiuma  jp.  Dcc.inc.at  fi  clerici, 
nu:i4i,de  mdic.pk»i  Alphoni^  Hoied.de  bcocf.ia* 
compa.par.i.C;i3.num.7J.&  dc confcllionc fafta  in 
iudicio  pOnip  pro  r4gu.Capr.conclu.6z.  i .mcmb.nu.  ^ 
17.&  hoc  efleaotortom  iuris  approbationis.  Se  fidei 
ponit  Mil.  in  reper.  ver.  notoriu  iutj^  approbationis, 

& dc  confdfionc  fafta  apud  afta  probatur  ih  1.  iftus 
fuftium,ff.dchis,qui  not.infam.  Bald.inl.propcran- 
dum.C.de  iudic.de  iu  adducit  Granvdxicc.s  onuin. 

37.uaai 


' lofephi  Mafcardi' ' 


u. 


37.nam  fitturicdc  aftis.qa?  induciiflt  notorifi,  Aret, 
confli. 68.circa  rt.  AlBici.dcdf  i7<5.  imm.4.  & decif. 

372.m  fin.Dcc.in  c.fpcciali.§.porr6,nura.p.dc  appd 
latio-  . ' '•  * 

Ampliatur»  f fiuc cbnfcflio  fit  facta  in  iudicio plc- 
nario.uucin  lummario,  ciiin  non  requirat  confcfiio 
ad  lui  clTcntiam  telam  iudiciariam,fcd  poflii  fieri  ex 
abrtipto.  voluit  I nnoc-in  c.cu  dikdus.de  ordi.cogn. 

& in  e-  < -de  con feff.  & ia  ea.  i . de  exceptio,  de  probat 
Mil.verf.  notorium  luris  approbationis»  poft  Ant.in 
d.c.  veltia,  coi.  j t . verf,  lecundom  exemplum,  qui  & 
hoccxtcncftt  ad  confclfioncm  fadam  ia  iudicio  et 
Bullo,  & Icquitur  Capr.  modo  no  Ut  nullum  ratione 
incompctcmiipraxitatotrad.t.memb.nu.?o.  ^ 

. A mpliatur  iccundo,  t^inc  confclUo  fit  fada  prin* 
cipalitei.fiuc  inddcntcr.modo  id.Uipcr  quo  confite- 
tur,fitannexum  ei,q>  principaliter  in  iudiciuin  dedu 
cirur.ita  concludit  Capt.d,  i.mcmb.nu-j  i. 

Hinctnicias,  quod  licet  ex  huiulhiodi  incidenti 
confcnionc  inducatur  notorium  , ex  ea  tn  f non  p6t 
fcqui  condemnatio , Icd  tatum  apaitur via  iudici  ad 
inquirendum, vt  fuit  communi  votodccifum  per  fa-  • quid  illc.C.dc  vfu.Parif.conf.  u 1 . num.7;iib.4.  Soci 


12  Tertio  tn  loco  hic  d«clarabis,f  confcfiionZetiatn' 
cxtraiudicialctp  notorium  inducere, modo  talis con 
feffio  fnerittacia  in  cofpcdu  populi,  velmaiorispar 
tisiinietucmcntibustequifitisad  validitatem  confef 
fionis,,pptcr  quae  d iure  approbet,  fccusfi  no  fit  fada 
cotd  populo.vcl  maiori  parte,  quia  tunc  non  p6tdi> 
Ci  roioriu  (X  ea  fcqui  ,velqn  non  interueneruntro' 
quilita , nimuum  fi  ablcmia  partis,  d nemine  proca 
recipiente, cum  tunc  inducat  IblumfufpicionS  vehe 
mentem, vel  notorium  pra’luniptionis,vtlatc decla- 
rat Cap.d.  i.inemb.nu.3  9.cuin  plurib.fcq.Mil.in  ver. 
notorium  iurisapprobatioms. 
ij  Infcrtiirfccundo  loco  principaliter,  fnotoriu  in- 
duci & prob.uipcr  ada  iudicij : ciiro  quidquid  iniu- 
dreio^ar, iudici  notorium  dicatur,  c.cumolim,&ibi 
Abb.num.j.dcvcrb.figni.l.diuus,  ft.de  offic.prxlid.1. 

3ui  rcntetiam,C.de  peen.  Ihno.in  e.  ex  infinuationc, 
cappcl.»ic  in  cap.per  tuas,dc  in  intcgr.reftit.BaId.iQ 
c.i.§.iudiccs,col.4.dcpa.iuram.  fkman.Arct.  confi. 
41.nu.5-  Socconf.tS.col.S.verf.fcptimb  principali- 
ter»lib.i.Bald.inaurh.adhoC)Col.5.vcrfquxronun- 


cram Concilium  N.ea polit,  tcftc  A tfl.  dee.  i7d.nu4 
Abb.poft  Innoc.  in  e-  per  inquifitioncm,coUpen.dc 
elcd.Fcl.inc.at  fi  clcrici.de  iudi.  Late  Clar.inpiad. 
crim.^.fiq.  vcrf.vltimo  non  cft  omittendum. 

I Amplianir  tertio  procedere  fame  concliiliim  in 

caufa.ita  ‘ omnes  fateri  elicit  Fdi.  licet  de  probatio  - 
nibus  in  dubium  tcuocetui,  in  e.  ligni  ticaucrunr,  nu.' 
4.dc  tcfii-tcnct  Ant.de  But.inc.paftoralis.iu  prin.de 
cao4>oflid  ptoprict.&  cum  quottanfie  Mil.  in  verti, 
•poffeflonum  recuperandae  intentatum, Alcx.inl.na- 
turalitcr,§. nihil  communc,col.4S.ft'.dcacq.poir. 

Contra  hanc  ampliatione, rpt  imo confelfio  non 
traiilearin  notorium, donec  pollitrcuocari,  vel  con 
ira  eam  aliqmd  opponi.tenuit  ghvlt.inc.cx  pane, de .. 
verb.  lign.  d confcllioncm  in  caufaciuilinonludu- 
cere notorium  ante conclufum  in caula , ponir  Affl. • 
dee.  1 76.1111.  j.quai^am  ninlicr.facitgl.d  quae  ibi  no. 
ind.c.lignificauc  unt.in  vcr.liquerc.  ^ ..  l 

1 Ad  conciliationem  t huius  contraricraris  dicen- 
dum clUquod  etiam  infetius  dicetur,  quado  de  adis 
agcmiisin  vniucrlum, primam  opinionem  procede- 
re ituis  prilumptione , quia  non  praefumitur  rcuoca- 
tio  feu  probatio  contra  cofelfioncm fadam  ,d  ideo 
eo  iplb reddit  rem  notoriam,  Icd  tamen  iftanoiorid-  ■ 
tas  ett  cthnrputabilis  vfquc  ad  conclufioncm  in  cau- . 
fa»  quia  pqteft  reuocari , d contra  eam  aliquO  modo 
opponi,  d ira  vno  modoconciliai  Abb.  in  d.c. cum 
oiim,ou.  j.de  verb.  fign.qucm  fcquitutFcl.ind.cap. 
fignificauciunt,no.4. 


£x  qtio  dcclaraturf  primo  huiiifmodi  illatio,  vt 
non  procedat,quaridoconfciriairapugnarcnm&.cA. 
tra  eam  opponeretur,  vel  peteretur,  taqttam  erronea 
reuocari ; nam  tunc  ciiin  cius  fides  vaiCiUet  »non  in* 
ducit  not  otium, glo.inccum  fit  Romana.de  a ppell. 
lo-And-in  dc.cuni  olim.Hoft.in  ca.cum  fpccialiidc 
appcIla.quosadducitCap.d.i.memb.nu.34.dcon- 
fvinoncm  Qon  facere  rem  inamfcftam.vbi  allegatur, 
aliqutdad  camoftufcandam.  prdbat  Abb.  in  d.  eex 
paftc,num.8^dc>verb.fign.Ro^<Suar.in  1-poft  rem,' 
in  a.notab-dcrc  iud.  • r.  y 

10  Subdeclaratame  hoc  procedere, modo  impugna 
tio  iit  coiouca,Fcl.dvc.fi^ificauafttinu.4.qub citat 
ita  dcclar.indo  Rcucrcnd^o  Contatd.  in  l.  vnica,  C-ft. 
de  momcnta.pofl'.iuc.app.limjjv«ntation€notorisp 

! iniiiftitia;,nu.i8.  . .i.i.Ti  ; . i.  . . 

1 1 DccUra  fecundo,  t procedere  In  cofeifionc  fpon- 
te  fi\da,fccus  licoade  velmctutQrmohtorumjVtdo 
cct  Mil  qui  etiam  declarat  intepcitoriQ,ivcrf.  noto- 

' rium iurisappclfationis,fcquitur Cap.d.art. i.nu.  3 5- 
q d alijsmodis  declajrqc,  d iutni  poliunt  ex  his , qux 
iuislociscradi4tmitfmoiatcri4coafi:lli^^  ^ ..  . ; 


iun.conf.  J6.num.  1 S.lib.  1 . Dcc.in  e.  ex  infinoatione, 
nu.  1 9.de  appcl.d  in  conf.  ipi  .nu.  9-vcrf.facit.  Rom. 
conf.^27.fpcdabilis,ad  fin.Ncuiza.conf.30.  nnin.3.  . 
Ang.in  1. 1. nu.22-C.de  iud-Dcc-inhcum  quid,nui26. 
ff.G  ccrt.pct.  Abb.in  c.quaclitum,nu.7.dc  tcmp.ordin. 
Decia.con  fi.  i o.num.7  9.  vol.  1 . Crau.conf  ;oj  .niim. 
5.part.2.Cxpha.conf.57.nu.j2.1ib.i.nouiflime  Bor- 
gni.F1uizancn.14-num.24.  d cuidentem  atque  noto 
Hriarn  t iniuftitiam  efle , quae  colligitur  ex  adis , tra- 
“ dunt*omncs,dibiFcl.nnin.io.in  c.intctcarcras,dc  . 
re  iudic.Contard.ind.l.rnica.C.fi  de  momenta.pof. 
fuc.appci.limit.9.vcrf.raiionc  notoria;  iniuftitiae>au; 

19. Cap.d.i  .memb.ad  fi.Hbicd.  de  bcncf-incompatif 
par.i.c.i J.nu.77. 

J 5 Hinc  cti.-im  notoria  dicitur  nullitas,  t quacconftat 
ex  adis,laic  Vanr.  ’ ^ ;> 

16  Hinc  noforius  defedusf  proprietatis  dicitur,  de 

quo  conftaf  ex  adis,Crau.Conf.2p9.nu.7.par.2.  4 

17  Ex  hacillationcfubinfcrt,t  piobaiioncsfadasin^ 
iudicio  notorium  inducacd  probare,  gl.  d ibi  not. 
Abb.pcr  illum  tex.m  ca.cum  biim,  in  2.tiot.dc  vabt 
fign.Ant.de  But  inc.fi;in  6.no.dc  tcmpxird.gl.  d ibi 
Calde  d Dom. Ant.in  d.c.vcftta,dccohabi.cicnc.di 
mulic.ad  idem  gl.in  c.cuidcntia,dc  accu.lnnoc.in  e., 
confli tiifus,defil.prcsbyt.  ad  idem  Arcliid.  in  c.i.dc 
litis  conteftat.  in  6.  lo.  And.in  c.quam  pcrniciofum,! 
fu  per  ver.conftitit.de  vfu.d  pofteos  Bcncd.Capxjui 

* tcftaruf  ita  tenere  * communiter  Dod.intrad.de no 
fo'ii.mcinb.nu47.Dcc.in  d.c. ex  infinuationc, nuro. 

20. deappell.Abb.conf.i7.nu.3.Iib.2.Gram.dcci.3<J. 

nu.|7.Soi;.conf.96.  col.4.1ib.4.  Aymoconf.249.na. 
7.par,24^idco  probationes  rem  notoriam  facere, qi 
debcnrproduci  apudadaid  fiunt  dcadis,tradit.C6^ 
‘tard.d.liinit.9.nu4).  . ; 1 -ii- ti-u  ■.  ^ 

18  MnfFrturcxhoc,:pct  tcftcs  Icgifimet examinatos 
. notorium  inducid  probati, l.vlt.C.dc  prob.  Mcnoc. 

. de  rccupc.pofrcmcd.2.nu.227.  Hoicda  de  benef.  in-> 

. compatib.par.t  .c.i  3am.76.qui  late  probant  noioriu 

defectum  proprietatis  fatis  colligi  polle  ex  teftib.cxa 
minatis , quod  quomodo  poflir  procedere , dcclaiat 
' Mcooq.3.remed.i.nu.229.  • . ^ 's 

tp  ' In  fertur  fecundo,  notorium  induci  f et  ex  inftru' 
metuis:  nam  inltfa  tCin  notoriam  facere  facis  proba 
tur, quia  dicitur  inftrm  veritas  d^parens,  6cproba^ 
prob-itaj  Bald.in  l.lm peritor,  col.z.ffideftat.hOim. 
Alcx.eoC.62.vol.74dcm  Bal.inl.2.col.2.C  quanJ^ 
vel  priu.d  in  l.quoties.in-rit-vcrf  C.deiud.6c  inlJn. 
Cdc  vlu.pup.Bar.iul.|.in^in.ou.8.  dibi  Iafoiil.20. 
ff.de  ope.  nou-nunc.  lactlfimi  omnium  Ttmq.  dcrc- 
trad.  ligna»icr.§.2.gl.i.im.!a(yNait.corifi:yx.i%iy.-  ; 
Ub.i.Furput.coa(49o'iauin.i.dc<)dL^^ 

coftfi 
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De  probationibl 

tonf.<ioo.vol.2.Iarf  Hipp.deMarf.  in  rub.  C.  depro- 
bat.nam.S.&perllluIirCatd.Alb.adBait.inl.i.nu. 
7.ff.dc  opc.noq.nunc. 

30  Hinc  notorius  dcfcfliust  proprietatis  dicitur , dc 

J|uo  conftat  cx  in(lrumcntis,Rot.decir.  i6,  dc  rci^itu. 
polia.innouis,Bcliarner.conf  ).in  5>dub.  cum  alijsi 
t)uosiadducitMenoch.derccup.poflclitcmcd.i.q.i7. 
_nu.2i  }.vbi  6c  hoc  declarat. 

II  Amplies  tamen  velim  hanc  illationem , f vt  pio 
«dat  etiam  rerpcAu  eorum, quas  indirecti  e.v  tnitru*,, 
mento  probantur,Abb.in  cap.cuiu  olim.num.io.de 
cennb.lequiturContatd.d.limit.9.num.20. 

32  Ampliatur fnodo,  t quoddidum  eA  probationes 
ind  nccrc  notorium,  procedere , nedum  in  probatio- 
nibus fadis  per  viam  agendi,, fcd  in  fadisenam  per 
viam  exceptionis, Archid.  in  t.  in  primis,  a.  qqa:A.  i . 
Cap.cita.rrada.dcnoio.i.mcmb.nu.yo.quod  vaum 
efle  ccnict  folum,  quando  exceptio  fint  plene  exa- 
minara.&ad  Ancm,ad  quemopponitur,  Mil.in  re- 
pet, verf  notorium  iurjs  approbationis . 

.2^  Ampliatur iccundolocot  in  vniucrsu  Kuiufinodi 
fecunda  principalis  illatio  vnacu  exteris  prxmtAts 
ptocedere etiam  aiuceoclunoncm  in  caula,qurKl  Sc 
luperiusde eonfcAioifc diximus.  Inno,  in c. ex  reno 
TC.de  rclcrip.Anto.inc.fin.  per  illum  text.de  tcrapo.' 
ordi.loan.de  A na-in  c.  fi  eollitcrit , dc  accuhlmol.in 
c.cx  tenore  dcrclaip.Barto.in  l.tin.  tT.dc  piiblTiudic. 
loan.  And.ad  Spccu.nt.de  cxccp.^.diclo.vcrrfcd  an 
teusArci.in  ca.ligniHcauerunt.de  tciUb.quos  omnes 
refert Socy.in  conf.96.nu.is.vol.4-vbi  hanc  elVe  ina 
gis  **  communem  rementiam  rcAarurAc  veriore  di- 
cir,pcrtcx.in  d.c.ligniticauerunt,  vbiprifiipponitur, 
qcT potuit  rclincpicre  dc  caula , & tain£  cA  diuinarc, 
nierit  in  caula  c6cluAim,&  per  texan  c.cu  olim.de 
vcA.fignifi.adidcmAng.inl.fin.Cdcilfpo.appcl.de 
alij,qui  adducuntur  dFciy.d.c.  fignificaucrum,nu.4. 
adidS  Crauct.conf  247.nu.5«  p.ar,2.  vbi  tcAatur  hanc 
' '**cffc  magis **communem  opinionS  ad  idcConiard. 

* * magis  **  cBmunem  videri  dicit,  d.l.  vnica,  limita.  9. 
nu.2y.Cdc  momcn.pof.  & hac  1’cnt.  probauit Bella, 
conf 204.probattones  .admiffe.vbi  ctkir.quod  no  va- 
let,q5  poirjntimpugnari,qa  ScidlicripoteAin  qua- 
libet notorictare,&  idctenctinc6clu.405.nec  valet, 
quod  not.Bcro.  vbi  concludit , quod  probationes  £»- 
fte  in  petitorio a'iue  lurpcnlionc  pemotij  , & coclu- 
fion?, inducunt  nororiu,  quod  polt  lufpcnlionc  peti- 
toriiimpcdirtcAiriittonC , n^fipcraliqiialcinimpu- 
gnarionem  rcddanturhuhifiTiodt  probationes  dubig, 
dcibi  declatatiadque  mriserteihim  proccdar.glo.in 
d.cap;fignificaucfunt,in  vcrUhqucrc.qiix  adducitur 
procStrariaopin.fic  hoctenctidein  ^lla.  c5cl  }pj. 
fi  petens rcuocari.fcnfit  Rot.dccil.  1 6.fi  contra  agen- 
tcin.Col.i.in  nouifidum  diciuquod  per  probationem 
ante lufpcfioncm  pctitorijf.ii^amcd  arcpotcAnpr 
toriedenon  iure,quia  ptobationes  legitimi  reccpfx 
* inducunt  notorium  , &ilhid  * commoniter  contra  ‘ 
glo.ind. c.fignificaucninr, dicit  ibi  Philip.col.a.Mil. 
inrepcr.  ycrnc.notorium  iuris  approbationis. 

24 Contra  hac  ampliationem  f adducitur  glo.  in  d.c. 
fignificaucrur.m  vcrf.liqucrc.de  tcAibus,&  ibi  fequf' 
turAbb.coi.2.Arch.c.del.ap1i5.y.dif.&Abb.inc.lau- 
dabilcm.infin.vtlucpcnden.quiaaliass^percxpro-' 
du£lisdiccrctarnotoriiconAare,quOr(4bliirdu  vidd 
rur, Alex.conf.bp-vifis  proccitibus,  C0I.2.  vol.  5.  qlii 
adducit DD.Rqrf.decif.jpj.fi  in  nou.Ac  fentiunr in 
' dccife^. in c.aufa  appellationis,  in antiq. & in  dccif. 
j8j.fuit<lubitaium.  Abb.cof  iimu.j.lib.a.Iafinl.fi, 
vnus.S.paftus  nu.4y.iF.de  paft.&  in  l.cius/jui  in  pro- 
uincia.nu.3.  ff.ii  cctt.pctr  Prxpofi.in  cap.  ex  inlinua- 
tionc  in  fi.de  appcllat.vbi  dicit, q»  ^€tx  faciunt  noto-  * 
V rili,quoadhocvtmdcx  poAirfupplerc  circa  ilbiqiif 
conuat  ex  adis,fcd  quo  ad  hoc,  vt  deftnitiuc  pronu- 
cict,icqujrc(ur,,quod-litconcUilum  in  caula,  vt  a^a 
/ ■ 
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faciant  notorium, & ideo  licet  cx  a Ais  coAcr  den  on 
iurc alicuius,  non  tamen dicitui  notoricconuatedc 
non  lure  iliiusanrc  coclufioncm  in  caula ,Put.  dedf 
284.1ib.2.Cairad.dccir.  i.dcrcAtt.fpol.Staph.  ic  liter. 
grat.fol.i7S.pag.i.&aliosadduCitFdyn.d.c.fignifi' 

“ caucrunt,  qui  dicit  *6rnncs  fcquiglo.d.  vetf.  liquere. 

& hanc  partem  fatis  viSetur  probare  Abb.  d.  c.  cuin 
oiim.dum  dicit, quod  probatiofat^a  in  indicio  reddi 
tur  quantum  in  Ic  noiona,kd  quoad  rem,  lupet  qua 
cAinduAa  , non  facit noronnh).,  nilipoAquameft 
conduium  in  caula,  & niliil  obijei  potcA. 

25  ' Sed ad  conciliationem  f huiufcc  concrarictatis, 
dicendum cA  , primam  opinionem  procedere iuris 
prxfumptionc , quia  non  prifumitur  rcuocatio,  1'cu 
conrrariaprobatiomcc  cnimfaAapr®lumuntur,fcd 
tamen  illa  prarfumpcio  cA  commutabilis  vlquead 
condulionem  in  caula  , quia  pdtcA  contra  opponi;  i ' 
ita  declarat  Abb.d.cap.cum  oliin.nu.s.dc  verb.Ggn. 

5:  fequiturFcrYn.d.cap.fignitic.iucrunt.  num.4.Nat. 
conlil.5i.aum.io.lifa.pniiio.  ' 

Sed  tamen  cum  hocc.nu  fidcsnotdrij  vacillet-,*  & 
dcfcnlionouconutniai. , verior vidcrurabfoluic fe- 
cunda opinio,  vt  per  Cap.in  tracl.  denoto,  i.nicmb, 
nu.  4S.  & licet  ^nce  conclufum  in  caula  dici  poifit  li- 
quere, vtvolutitplures  relati  pro  prima  opinione, no  . 
tame  potcA  dici  pkne  liquere,  vel  notorium  cx  pro- 
bationibus, tunc  induci  , iuxta  gldrd.vcrf  liquere,  fc 
ibilnn.  & Abb.  proutdcciarat  Corn.  conf.ij  5.  pcn. 
col.inlir.E  vcrChoobAat  J.c.figiuficauaunt.  |voI.y. 

2<i  Q<^i.lrc  declaratur  t lincdubio  no  procedere, *quod 
dicuiiu^.aAa,^  probationes  inducere  notoriu.quan 
doimpugnareturlhlrccolor.ire,  itaquoddubic  red- 
dcrciur,Io3.  And.HoA.&  Afab.in  c.cu  l’pcciali.§.por- 
ro.&,ibi  Dcc.nu.io.dcappci.ik*pofi.inc.ccddiaik- 
comm.nu.2.diQjndi.ii.Acgid.c6cla.444,Iaf.inJ.na- 
turalitcr.jT.nihilc6munc.nu.  108,  ff.de  aequi.  pdlTcf 
Alex.  inl.aiipra:tof.§.fidamncmr,ff.  dciureiuran. 
Rip.ind./.mhil  cointnuac,nu.i44.Fcly.d.c.fignifi-  , 
caucrunr,nu.4,Dcc.d.§.porro.num.y.Rirrli.conf.t59. 
nu.24.Cxph.cdnf.24*-nu.  34.  Ainllruincntuiii  non 
facie  notoriuiTi,Bald.in  1.  etiam.  C.  re  exCcu  rci  iud. 
ex  quo  etiam  dicitur  probationem , qux  fit  perpriui- 
lcgia,othifcari,5ctcddi  non  notoriam  per  impugna- 
tionem,Fdy.in  cap.intcr.Du.y.dcrc  iud.  Dee.  in  cap. 
licet  91ulam.nu.24.de  probat. 

27  Hinc  infertur  notoriam  tiniuAitiam  non  dici, que 
licctconllctcxacFiSihabct  tamen  dubitationem , & 
offurcatur,Fclyn.inc.inrcrcxtcras.nu.7.dctciud.la- 
te  Conrard.d.l.vnica  limitatio.9.nu.j:4r. 

28  ‘ Hinc  etiam  oUlUcalnoronat  non  dicitur,  qui  cA  . 

velata, & poteft  habere  aliquam  diibiracione  Franc. 
in  cap.dilcAi.nu.  1 5 y.de  appd.  prope -fin.  veri.  Si  in- 
tclligc.Sc  nu.idS.Dcc.  inca.cx  partc.zi  coi. 5.  verfy. 
fal lit.de ofii.delcg.  Ciph. conf  201. nuin.io.  & conf. 
2t>r.nmff.H5.hb'.2'Burf.conl.7J.nu.  y.  Corn.conf.io. 
V0I.4.  Anto.AugiiA  decif-2.de  fcn.&  re  iudic.  Bal-in 
l.data opera. C.quf  acouf. non pof.in  vU.  eat. Tim.i^  - 
fubfcrip.adconf  Burf17t.nn.9y.  qui  ait, quod  quando 
nullitascA  velata, potcA  habere difputationcm, «Se 
dubitationem'  partiutn,fic'cr  cx  a Ais  dc  ea  appareat, 
tdriicn  odihitti  non  debere  ad  retardandam  cxcquu- 
tioriem  feotenti*.  . ' ? 

29  Secundo  Ipco  dedaramr , quod  dicimus  f noto- 
rhUtl  dkf  ,quod  cx'a‘Ais  colligitur  non proecdercln 
ihatcriaIkiAa,  & in  Aaniiis, in  quibus  ap^>eHationc 
notorij  no  venit  huiuAnodi  notorium  ex  a Ais,  Abb. 

. per  illuni  tex.  in  c.dudum.i.coI.2.dceleA.l<:quiiuc 
Dcc.d.cex  ihGnuanionc.nu.22.de  appcl. 

30  Tdrtiodcclatanir,tquoditem  dixinmsprobatio- 
ncsnbforiu  facCre, procedere  in  probationibus  fa  Ais 
in  iudiciaplcnario,  alias  receptat  in  Ium  m.ario  judi- 
cio no  inducctcnc  notorifi,nili  ad  finC  llimmari  j iudi 
tiy,Capr.diA.cnA.dcnoiOM.incmb.  nutn.y.  Mtl-ia 

repet. 


lofephi  Mafcardi 


re^.verT.notorium  arorobariOfiis»&  fidcL 
51  C^an6.ciemuniinfcrcur»t9quAQcloius  aliquid 
probatum  in  iudicio>7c!  confc0acam,vdalas  noto 
tic  fa^um  extendit  ad  aliud  fadum  di/ponendo  fit 
nooirtuni  4iff>oGtionis;Qani  c6ftito » ^ i^qua  res  Hc 
in  limitibus  parochixakcrius,ius  di 9 ex  firu* 
AibusiUiusrd  debeantur  oftima;ecdcnxparochia 
Iit  de  hoc  exemplo  declaratur  notorium  difpoliiio- 
niS)Aor*de  But4Ac.vc(lra.coL  j j.dc  ibi  Mii.  de  colu 
bkclc.  de  Cap.d.  memb.  i.nu.17.  (in  autem  procedit 
lingendoi  vt  quia  condito»  qu6d  fponialibus  pnece- 
dentibus  aliquis  rponlain  cc^nouit  > ius  Gngat  illam 
vxofcmt  oritur  notorium  hdiotus»  vt  declarat  idem 
Ant.d.tra^  dcnoto.art.a.nu.i6.quoi1  etiam  (urgere 
ex  6fta  confe0ionc)dicir  MiUn  repet.  ver.Qotorium 
ii^ionis,  at  fi  ius  proccdarpcxCumcndo»  vt  (i  aiiquS 
vti  Glium  traCictxx  quoiniuigit  (iIiatio»aarcuur  uo 
toriuin  przlumpuonis. 

cove  LV 5 I 0 'MCVin. 

ARGVMENTVM. 

Sit  nec  ne  probandum  notorium , egregii 
diTcuiTum . 

%V  M M AR  t V M. 

I •JfttoriimiuHeJiprabaHjmm. 
a Notorium  milUm  m citririum  aJmUtirt  fniolioium. 
Contrsriufrt,Mu.^o 

4 l^lptortwKexcludtrfqaamewrufut  eontmrixm  pr^tfum- 

5 Tutori  wn  non  inttUig*  txttufum , Uctt  dlut prdfumptio- 

mtfxeludantur.  • 

d *I{ntorid  non fohm  non  tje  probanda^td  me  diium  iurit 
ordinem  tn  ipjhejijiraanduw. 

7 Thorium  fdih  permanent  11  nulUindi^ert  probatione» 
feeu  I notoriune /adii  momenlanety^tran/euoMo 
BteurtnU‘So 

9 tum /adii  trar/eemtit pifwe’  eJU probandum. 

Con(rar.nu.  10.  Comiliatio, nu.ii.i idj  I ! . 

14  Kotorium  imtrpelUtum  probatione  ind^trt. 

Notorium  interpellatum  non  requirtrttxd^amproka- 
tionem.  Contrarium^u.  1 6.  17.  Comat.nu.  1 S. 

19  Notorium  quando  dicendum  Jit  eonfiare  iudiet , 
eiyVt  releuetur  quii  ab  onerrproba^i,remifiuieo 
ao  Notorium  cum probiiumefi.fuffuit probare  notorietatf 
/adii,  Ikftnon  probetur  verttat  ipjim fodit. 
Contrariumynu.i  r . Conciliatio /lu. a J . 24  ^ ^5 . 
ai  Aeridentia  mmpofe  mttlUgieutrafubiedium. 
ad  1>(^oritiai  non  dieiturprobata  exfadIiprobMiom,  Ueed 
ex  notorhiatit  probatione  /altem  tndiredletntlndatur 
probatio/a3i. 

^yNotariumeJieprobandumextra  locum  uolorq. 
aS  Notariumnon  rtlmare ab oeeen probandi,  quando /ro 
/orma  probatio  exigetur. 

‘X^Noiorium  fadUnegatiuteJe probandum. 

Et  ibideman  hoc  notorium  tranfin petiit  m notormmjls 

\7 1 rl  i m n ^ notCKii  diui(ionesrdefiaitione$ 
V Lio  naturam iuiims  pipre* 

quuti»cx  quibuseiurdcprobatiocoiligipoGjcnacu 
tcftibus  ad  probandQ  notonu  producis  potiusqme* 
renda  Ht  dcGnitio»^  dcGnicumitcAcSpc*  dc  ooco.cd 
mi.M-nu.id.Fcl.in&cu  conrin^Miu.it.dc  exbis» 
qux  inducunt  notorium,  illius  &am  probatio  colli 
gatur»  nonabreviCum  (hit  his  immorati.  Modo  ad 
Rliqua  uanfcamusidc  cum  noiocium,  vtGip.oilcndi 
IUUS4U  probatio  piobau«dc  pcc^  ipUua  ipib 


bemrBald.inamh.^remeUol.^.C  quemo.6tqi 
lud.  condituereponumus  (atisccrtam  condudoot^ 

I notorium  t non  ede  probandum : quod  volucraat 
vir.iur.gloiratorC5,gLin  clcin.  appcHanci.in  vcralias 
cauGis«dc  appcl.^.in  l.C1ucs.Cco&  in  l.i.  Cqui,  fle 
aduciIusquos.Mardinpradl.crim.  $.a.DU.ai«.  Aod^ 
Caildcpac.pub.Iib.z.nu.a|.BaUnl.Cvab»/.Qiii^ 
rei  qualiraiCi&ibi  laf.if.qui  (atifda.cogan.jc  in  l.cm 
prpcpi.iTJeac.cmp.Marr.conC3fl.nu.i.A)ex.  conf.  • 
i7ho.7.BaLconr.aa9.nu.5-vol.i.FraD.Herc.in  uaA. 
de  proban.ncga.num.do.fol.|o.Noucl.in  prac.ciiin. 
fol.M.uu.ii.CxphconfS2.nu.)a.Iib.i.flcconr.to|. 
nu. 1 5.co.lib.Capct.Tholof.q.S9anufh.i. luno-inc. . 
tua  nos,nu.z.adn.de  cohabLclcr.  6c  mulic.lo.  AniL 
podgl.ibi  inc.z.vtiit.non  c6teft.&  ibiJd.nu.^-Bat. 
in  l.t.C.quomaflc  quan.iud.Bur.tradtdc  noto,  art.4* 
nu-jo.Cur.iun.inl.  ex  quacunquc,nu.i6.i!.U  quis  ia 
ius  voca.non  ierit,  fle  in  |.  quod  in  potcAatc.nu.7.C 
de  in  ius  vocan.flc  in  conCfl]  .na.7.Card.lacob.dcc6 
cU.tir.  derchirma.rubluUi.7.arr.i.fol.4Z4.Soc.iua. 
conr6y.nu.3  llb.i.Mcnocdcrccupaan.  po(Ci5.re-  ; 
mcd.nu.z64.Ripaan  1.  t.nu.So.ff.fi  ccr.pci.AlcxunL 
n quis  bona.>.dc  illafT.de  dam.infcc.Manrua.coofi» 

1 jfl.nu.z  i.flt  conGi;  t.vol.z. 

I Ampiiatadeopcoccdcrethuiu/modi  concluGt^ 
vtneebrobatioin  concrariu  adminat,  vc  admonuit 
And.GjiI.dcpa.pub.li.a.nu.i7.ciutA(!l  iac.i.$.G 
quos  hom  In  z.norab.de  pa.rcncn.flt  eius  siot-Fclin* 
in  cRodulphusmu.  37.de  referi.  BaUonf.szs.inpri* 
miscon(idcrandum,nu.j.voi.4.f.icitquoddry  noto* 
rium  non  faccrc,qucd  poccG  rcprobari.vt  dicU  Abh. 
in  c.cum  olim^lc  vcrb  figniG.  neque  id  contra  quod 
obifci  potc(l,Bar.d.auth.quircmclxoi.v!t. 

S Incontrariumtamcn»t9iuiopoiricprobaucoO' 
tra  notorium  per  duos  teHcs,tcnuit  Cotlec  indx.v| 
Rra,flc  ind  c.uianos,flc  noroiium  przilimptionisre. 
cipere  probationem  incotrapum, modo  noo  Utprc- 
iiunptio  iuris.flc  dc  iurcitradit  Speetn  tic.de  pcoba.V 
vidcndumrdht»nu.9.ad  idem  Spec.de  notacrirOiS. 
iam  dc  nororionu-z.  faciunt  quz  in  fuperiori  cflcle* 
(io.tradidimus.notorium  tolle  redpere  dubiuiiooS. 
Sed  pro  concordia  dicendum  d!l,ampliatioitcm  1^0 
cedere  in  notorio  permanenos , quod  cx  fubie* 

apparebit. 

4 Ampliabitur  fecundo  procedere  f etiam, 9 in  con 
trarium  adcflctpratfumptio  iuris,flc  dc  iurc:  nam  1114 
notorium  fuperat,  vtconfuluitR01n.c6r.150.nuJ9* 
quiauihorcm  laudat  lnno>in  c.  cQdiicda.de  tcldip* 
in  c.cum  Berroldus.de re  iud.fcquituiFcl.  in  c.quaa* 
to-nu.4.dc  referip.  vcrCfaliit  quinib*  Alcdc  pmunh 
ptig.parJ.A  ibi  latiaddiria  authafle  notorium  ex< 
eludere  quaiucunquc  contraium  pratluropcioncm 
etiam  iuris,flcdc  iuic, tradidit  idem  Inoo.  inc. 
qiratisyde  frigid.flc  malef.quem  leouiru;  Aipa  in  i4* 
jftondeninatum,nu.ifl.dercmd.Hinco6imcI^* 

5 turcxclulurn  nororiirm»t licet altx  cxccprionescx* 
cludanruriBologJn  l.naturalitci*/.  nihil  communci 
nu.22.tf.Jcacq.po01 

6 Amplutuitcrtio,tvtncca!iusordoiun$ntfcnii  i 
<his  jn  notorijs.c.ad  noRram.z.flt  ibiBald.de  iuiciur. 
gUflc  ibi  Bar.in  Udus  RiGtum.fF^ie  hjs,qul  notan.ia  * 
fam.Hipp.in  prad.ctim.b.2.num-jS.Natt.confMO> 
np.7.voi.3A.nch»confi97aiu.4.plures cumulat  lac* 
d-trad.decencU.art.i.lib.7>fol.4X|.Abb.io  ca.quo* 
niam  «ic  GI.pre6byt.in  c.olim  coLi.de  tniu.Kat.c6Q. 
zz4.nu.2a  fle  in  conf.x  i s.mun.zo.  vol.i.  pluies citat 
Mcaoc.de  rccup.  pof.  remed.  ft.nu.260.  fle  hinc  dici- 
tur tedes  in  noiocijs  iioa  tequiri«Spcc  dc  noto,  ctiio. 
$.iam  denotooo.  nu.  1 . 

7 Dedarfltur  modo  praesnifla  tj^edere  in  notocio 
fadi  permancntis,qu^  pcrlcipiumdcmontrat,flc 
ludia  poc  tcrgiuciiaiiooe  celari , prout  in  notooo  ia* 
di  pamaacotnWquicui  tooocaa  d,  c.tua  oos.nu.i« 

Alc. 


f 


I 


I 


. J 

De  probationib:  Conci-  MCVIII*  2,57 


>^lc.dcpriifnp.par.2.nu.i6.rccusinnotoriofaAi  mo- 
mctanci,&  tranfcuntis;  hoc  enim  requirere  probarro 
ni  voluit  glo-  in  c.ad  nolham.  de  inrciur.  lo.  And.in 
c.ti.dc  f0r.c9mper.in  eradit  Sal.  in  l.ea  quidc.nu. 
jy.C.dcaccuf.vtdicit  Noud.in  prac.crim.n.t  j.vcrf. 
& nora.fol.  t J.&  probat  And  Gail.  de  paft.lib.i.c.j. 
& foic  opinio  quomnda,  quos  refen  Spe.  d.§.  iam  de 
notorioinu.r  i.vbi  triplicem  circa  notorii  probatione 

8 opinioni  alFert-t  Ratio cfbquiavtaliasdiximus,  no 
poteft  elTe,aut  dici  delicium  noioriu>quin  .aliqua  ha* 
bcatcxcufationcm>vi  cScludit  ArcMncof.  165.  coi. 
f.vcrf.2.  principaliter,  & poli  eu  Ferret,  corif.  j^.nu. 
5.&  ideo  negatione  .fieri  potefi  dubium  hoc  notoriu 
ia£ti  tranfcutiS)&  in  hoc  dubio  poterit  cxculatirin  re 
enim  dubia  mitior  pars  erit  accipicda,vt  per  Marii. in 
tcpetitio.i^b.  C.dc  probatio.  nu.r40.qucadducir  ita 
iicclarado  Noucl.in  prac.crimin.fol.i6.nu.i i- & ne* 
ceflariam  cllc  probationem  notorij  ,qu5do  negatur, 
ponit  Mil.iarcfHrrto.vctr.notoriu  quotiefeunque  ne 

r gatur.hinc  dicitiu  plura  dici  notpcia,  qux.non  llint; 

ideoque  iudicem  debere  declarare  prius  aiiquiiJlcirc 
. notonum^jVtaliasdiximus,  & prpbat  Dee.  conf.473. 
num.27.>fccus  tamen  erit.fi  faClutB  fit  omnino  nofo* 
declarat  Hercul  de  proban.nega.num.62. 

9 Ampliatur  modo  huiulinodidcdaraiiO)|qua  lla- 
tuimus  in  notorio  noomnino  ccrr<^&  faili  tfanfed- 
tis  probatione  requiri. adeo^cederc,  vt  plena  in  hu- 
iulinodi  notorio  ptob.ado  requiratur  probatio,  Abb. 
in  c.vcllra.ad  fi.de  cohabita.clcii.Sc  niulic.glo.Cyn. 

" V &Bald.in.d.l.ca quide.Cdcaccura.Spcc.tir.de noro. 
critn.§.i.vctf.qualitcr,quos  adducit  Natt.cof^sa.n. 

,,  8.V0I.2.&  debere ^bari  ordine  iutisferuato,&  parr. 
€«a.  tenet  loiA  nd.ad  Spec.d./.iadc  notorio,  verfite- 
flis  quoq;  fcquirur  Ba  l.in  e.  i.S.damha.dc  pa.Coftan. 
tcaentlmo.Gem.&  Philip.inc.i  .ddofli.  dclcg.in  6. 
& poli  cos  probat  Acmil.Fcrrct.c61.u.nu.i  i.par.i. 
to  Contraxamc,t?plulficiatiudiccmrccipcrcinfbr- 
raationcin  fu  per  notorio  etiam  in  cubiculo  p.irtc  n5 
monitav  tradit  Bal.in  1. 1.  C.  vtquxdcf.  adno.  & ex 
mente  Archid.  in  c.  cum  inter  vos.cxtr.  de  confucr. 
Viui.comun.opinionum  vcrf.nororiiim.  Arct.conf. 
lad.incaula  Dom. Antoni?, col.i.Mil.inTcpcr.vctfi 
notorium  quoridcunqucncgatur.Soc.  iun.conlj6'5. 

; nu.40.vol.  I .Ccph.conf-  iQ8.nu.27.  lib.  i.  & tcllib.no 
niouiitiSjVtlate  probat  Ga  pal.trad.de  notD.4.mcmb. 
nu-6j.&  non  iuratis-Roin.  & Ia f.inl.  admonendi. IF. 
deiuteiu.  ad  quod  videas  late  Ecl.  in  c.  litcrisdcto- 
Rib.  & quodiudex  fuper  notorio poffitfe  informare 
recipienda  tell?s  partyc  non  monita,fuit  Ictv  Holi,  in 
d.c.  I .deoffi.  dclcg.in  6 quem  rcfqt  Butr.d.c.'vcilra. 

X I-  ..Ad  conciliationerhuiulcc cotrarictatis  varij  f va- 
ria fenfere,  & primodicipotcliprimaopiBione-pro* 
cedere  pofic,quandoiudcx^toccditadinllanria  par 

• ' tiSjlecundam  a’iitcnj,quadop7c\codiccx  ofliciO;quali 

hoccafdctcdaruriudici  ailcredfiidumefiunotoriu, 
• de  h?cftiittjpinib:Spc.dAiain’ddBbtodc^nu_.i7.que 
refert  But.d.c.vcllra,&ini«i.trac.dc«dto,arr.4Jiu.j  7. 
‘ quam  optn.Uamnat  Airt.in  conii 1 65 .tiait  lo.coUs. 
X 2 Secundo  loco.od  cdciltationein  dici  potcll  f pro* 
eedcrepripaamcipiriia^e/niantequamconlladcilla 
qual itate, quod  notorium  fi./ailunncuqc  cni  m debet 
. , Uiruari  ordo  iurwV&plcnc  probarim  Biaxinic  <;onrra 
abfcntcm,vcl  prpfcntem  ricgantcm.St  quando  Ccmcl 
, condicit  de  notorio,  tunc  procedi  potcll  ordine  non 
feruato, fecundum  aliam oj)in.6c  ita  declarat  Arct- 
d.eonf.i  dj.col.t.ad  fin.  faex  Bof.tit.  quotno.lir  pro- 
ccdcn.in  crimincnoto.nu.}.&  p.ficad  id  dixinutS  tc- 
Res  non  iuratosxccipi  fuper  notorio  fere  hoc  eodem 
modo  inrcl  ligit  Ripain  diU  admonendi.nu.  1 pS.vcl 
in  notorio  facii  permanentis. 

' \jS  Terno  cociliari  potcll  t prima  opinio,  procedere, 
aquando  notorium  concerneret  dccifioncm  caufxifc- 
eundam  autS, quando  cerpiccict  tantum  oidiiic  pro 


cedendi, & cflcrmodici  prxiudid/,y  per  Dee.  confr 
48  j.nu.ifJ.ad  qu6d  Mil.irv  reperto,  vcrf.notorium, id 
cllipfa  qualitas  notori;. 

14  Afnpliaturlccundoide  dici  det  notorio  intcrpcl-..  ^ 
lato/vrprobandum  fit,glo.in  c.cu  indiocccfi  jn  verf* 
manifcQos,dcvfu.Saly.in'd.l.eaquidc.nu.79.Nouci 
inprac.crim.vcrf.&nor.nu.i^.&denotoriisiuris,8c  ' • 
pnerumptionisddem  tradit Inno.iad.c.tua  nosnu.3* 
Abb.d.c.vcllra.ad  fi  Card.Alb.inl.fi  vcro.§. qui  pro 

rei  qualitatc.nu.  1 a.ff.qni  latifd.cogan.  & de  notorio 
pracium ptionis Spc.de  noto.crim.^.  iam  de  notorio, 
nu.  I .Bucr.in  trad.de  noto.art.4.nu.46. vbi  tamen  de*  ‘ 
clarat  poli cOs, quos  adducit  probatis  fiidi  circii ftan* 
ti;s,ex  quib.l'urgit  pr?liimprio,non  efie  ncccflc  proba 
re, quod  ius^^fumitur.qifia  que  funriurisnotilfima  ' 

iudici  reputantur, l.ornamcmorfl. lf.de  au. 5c  afg.lcg.  r 
iSubdcclara  tamen  quod  dicimus  de  nororioin* 

1 5 tcrpcllato!,  non  requiri  iii  cot  exadam  probatione, 
vt  probat  glo.d.c.cum  in  diocccfi,  & admonet  Abb. 
d.cap.vcllra,num.i  9- 

16  Secundoiubdcclaranturprxmiflatdum  probaut- 

mus  notorium  facli  iranfeuntis  efle  probandum , no  , 

, procedere , quando.fadum  gcHiim  fuit  in  confpcdu 
iudicis  ad  hoc  tanrum  fcdcnti.Si  tQc  enim  nulla  fnfor 
matio requiritur, & qui  dcliquir, potcll  llatim  puniri, 
glo.in  c.Dcusomnipotcns.^.quando  autem  crimen. 
2.q.i.Alb.inl.illiciras.S.veriras.tFdcotfi.pixfid.Spc. 
de  noto.crim.in  rub.num.p.&  nmn.2  ? .&,  ibi  late  io. 
And.Corfct.in  fing.in  vcrl.ddidum.  Carcr.  in  prae, 
crim.in  prinlnn.45  Cap.trad.Jc  noro.4.mcmb.  prin. 

17  Declaratur  modo  fccudo  loco  t principaliter  pre- 
• miiraconclulio,vt  non  procedat, quando  non  cofta- 

rcc  iudici  faduui  clll:  notorium,f^tantii  aliis;  tunc 
enim  recipere  probationem,  ac  fi  no  elIctnou>riuin, 
addudtilrglo.in  c.bon?  ia  vCrf.recipit.dc  clcd.Sc  ibi 
Abb.nu.  2.potell  enim  efle  alibi hotorium , & no  iu- 
dici, Bcllam.conf40.nu1n.36.  Spc.d.iam  de  notorio, 
num.  i4.dcbcr  autem  conflate  ex  adis  iudici  f adum 
clfe  notorium, laf.d.l. fi  vero.  jf.  qui  pro  rei  qualitate. 
nu.13.fF.qui  farifd.cogan.&non  fuliiccrc,qnod  alle- 
getur-hxcqualitas:,  tradit  Cy.  Sc  Bal.  in  l.ea  quidem» 

Cwdc  accuf.RolS.i  Val-conf-pp-tni.  22.1ib.i.&quod 
notorium  alij^&  non  iudici, fi  negetur, aliter  no  pro  * 
betuT  , &.dcbcariudcx  reum  ablblucrc  ab infl.imia 
iudici; , ponit  Mil.in  repet,  verf.  notorium , aliis,  ad 
quod  vidcFel.in  c.cutn  ordinem,  nu.14.de  rcldip. 

,18  Subdeclara  huiultnodi  declara cioncin,  vt  tamen 
indubioR?cqu.alita$  notoricratis  prxiunutut  nota 
iudici  , quando  cllcthuiufmodi , in  qua  ignorantia 
'difficile  cadctret.qu*  non  efler  lupina,vcl  cralTa,  F«i.  - 
inc.cum  ordinein.nu.  14- de  rclcrip.’ 

19  Qua  udo  a utc  dicaturi  conflare  mdici.vc  iudici  de 
notorio, ad  h6c,vtrcleuctui-ab  onere  prqbadi,habcc 
per  Gap.cita.trac1.de  notq.mSb.vIt.  & 4-mcb.nu.  55; 

20  Subdeclaratur fcundo  ,|  vt  tainqnflifficiar  proba- 
re notorictatein  fafli , licet  non  probetur  ventas  ip* 
fius fa^i, Cyn. 6c  Bal.ind.l.caquidcm.C.dcaccuf. 
Barto.Bal.&  Ang.in  d-l.ciucSjQ.dcappiel.Spcy.in.S). 
qui  pro  rci.qualitafc  nu.6.&  ibi  laf  num.  1 3.  & quod 
nonrequiraiurdclidli  probatio.  •. 

21  Sed  tamen cotraf  huiurmodifubdccLirationSfa- 
cic,  q>  omne  notorium  rcquiritduosCotnitcs , appa* 
tentia,&  cxiflenriaih,vtdicit  Bald.in  .luth.quHcmcl 
C.quomo.6cqu.col.  3.i3c  qicftquatdladiedliocntis., 
de  ideo  nili  collec  de  lubflantia,nd  potcll  conflare  de 

notorio,g>  cll qualitas, Bal.inc.bonx.n11.22.  de  cled. 
Dcc.in  c.conruiuic.i.hu.3.dc  appella.  Fcl.inc.fupcc 
litais,nu.i.32.de  referip.  nam  iiupoffibilc  cll  proba-» 

22  re  qualitatem  fine  fubflanti.a,  cum  accidentia,  | non 
potrintintclligi  cxtrarubicdiVaf.tmb.dead.n.3.&i 
ideo  ,pb5d3  efle  prius  veritatfi,  & poftea,g>  notoria  fit 
ira  tradit  Bgid.c6cl.737.col.2.Rot.dcc.6.col.i.dc«i- 
ccpc.iu  iunuf.&  ptcrca  cu^pbacio  notori;  dillinguac  i 

JofepbiMaf(iirdi,voki.  Kk  proba- 
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wobatione  fauia  ■ vt  fapctiiu  demcmflrauinius,  non 
teSA  cecluda^ftti  probantes  notoriaatcmabiqj 
probatione  &&i,vtaduertic  Io.  And.in  add.ad  Spcc. 
y.iamde  notorijsiad  iin.  Esquo  verior  videri  potcil 
opinio  coottatiai9  immofaQoni  fit  probandum, de 
qua  per  Spccal.$.iam  de  notorio.  &per  Ant.  d Butr. 
d.traa.de  notor.att4.nu.;;. 

3i  Sed  tamen  adcCciliationemtdici  poteftprimo  pri 
mam  opinionem  imelligi  > qu6  ad  finem  proccdSdi, 
vtiequitatur,pbationotorietati$tantum  tim  petfo- 
BteftcientiSKluamipfiusfaai , vtperMil.  intepet, 
vetf.nototinm  fafli  no  tcaededucitur.fecunda  opi- 
nio procedat, qu6  ad  Icnrctiam  deSnitiudfercndam, 
&tuncrequiramripnus&£ii,pbatio,  ita  difiinguit 
Mil.vetf.notoriuin  fadh  fi  gcllum. 

a4  Secundo  loco  cSciliari  potcil  f huiufinodi  cona- 
lictasivt  fecunda  opinio  probat,  qn  faflum  eft rc- 
ecnsiia  quodde  idcili  memoriahabeatur, prima  afic 
jjcedat  in  fafto  antiquo , & ita  cocordando  opinii^ 
nes  tradit  Io.  And.ad  Spec.d.S.iamde  nototiis,fequit 
Ant.d.att.4.nu.}}.4t  d.c.vcftra,  & Mil.in  repet,  verf. 
notorium  faai,St  Bened.Capr.in  d.ttaa.denotot.+. 
rocmb.nu.4.Lancel.  Cora,  in  trafl.  deoific.pt*io.in 
can.ctim.lib,  i.S.  i ) .c-q.nu.  1 5 ..fed  vt  verum  c(i,qii6d 
notorium  elTc  definit.dc  ttafitin  famofum,qn  refles 
qui  interfucrtint,funt  morrui',  tamen  ad  jrban- 

dum  notoriu  in  antiquis  famafufiScit  iuita  fupetius 
tradita, ita  abrolute  non  eft  vera  huiufinodi  dcclara- 
tio,nifi  iuxtateiminosrcqucmcsintciligamr. 

Tertio  lococonciliarurf  hxc  diuctfitasopinioiiu, 
vt  prima  procedat,  quo  ad  direfta  ptobationS  fafti  1 
fecunda  autS quoadindireclaininam,pbandum  «rit 
faflum  faltem  inditcflc,  q>  rcfultct  ex  ,pbationc  no- 
torictatis,vt  quia  tcftcs  dicant  fuillc  faftum  cora  ma 

iori  parte  populi, vtp0ftD.Ant.dicitCapt.d  4.mEb. 

na.7J.&  Cotad.d.S.J.nu.  1 5.  & ita  pOlintclligi  quod 
dicitClar.in  ptad.  aimin.S.fin.q.9.  vetf.item  quatro 
niinquid  in  norotijs . 

26  Hie  tamen  aducttas,q>  licet  ex  notorieratis  proba- 
tione faltem  indireflEincludaiut  probatio  fafli,  no 
tameniEconnacxfafli  probatione  dicetur  probata 
rotorietas-  nam  nofitfficit  ptobatevaitatem , DD. 
Roiat  decif.3  27.alias6  de  exceptin  nouis.  Bcllamia. 
concl.vfd.Milinteperi.veiCexcommunicaius  petes 
abfolurionem  . 

27  Declaratur  modo  fecundo  loco  ptincipalitcrt  c6- 
cluGo  polita,  vt  non  procedat  extia  locu  notorii ; eo 
enim  caiu  probandum  efle  probat  Salic.in  d.l.ea  qui- 
dem,nu.7p.  JcitadeclataiidotraditNoucl.inptaa. 
ctiin.fol.ij.nu.i  }.vetl.quapliirimos,&  fctifit  Are.in 
conf.i65.col.d,fic  notorium. q> ex  a<Jisrefultat,pcc- 
detein  loco,vbiaaa  funt,  dicit  Vulpcl.tclpon.  1 16. 

nu.j.lib.i.caiarlnno.inc.cxinfinuationCidcappcl.& 

fi  notorium  neget  in  partibus  temotis  dati  odo  dies 
ad  pcpbandum , ponit  Spcc.  de  notor,  ai.imin  tub. 
num.io. 

as  Declaratur  j.Iocofnon  procedere,  quando  d>  for- 
ma probatio  exigEtelur  i tunc  enim  notorium  no  te- 
leuarcab  onere  probandi  adnouuit  lilufttifs.  Alba, 
ad  Bir.iii  l.cum  quid.nu.  j.ff.fi  cett.pet.cuatFel.in  c. 
fupet  co  de  icftib.cogcn.  _ 

ip-  DeUatatut  quarto  no  procederet  in  nototiofaai 
ncs.itiui,  IU  cum  ndpollit  trafirein  notorium  erit  f- 

' baiiiium  Bact.inficonftante.ff.fol.matr.5citadecia- 
tatNonel.inttaa.teg.Soc.iun.conf.ijo.nu.ji.vol.i 

jo  Sed  tamen, quodimmofaflum  negatiuu  ttanfire 
polfitinnototium.tenuit  Batt.inl.decem,9.devetb. 
obl.dcioncgatiuaquem  ndcflefoluendo  plutcsad- 
ducit  Heic.in  ttaa.de  ptoban,ncga.fol.  jo.nu.  60.  & 
notorium  cadere  in  dcliau , & faais  negatiuis,  ficuc 
cadit  iqdcliais,Sc  contra  aibus  afiitmatiuis,na  Mil. 
in  tepcr.vetfinotonum  ficut  cadit . 

fi  Haec  tamen  diJcotdiatcoacaiuoudiAinitoaeaVt 
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aurem  in  notcnopczfuibpboQ»»  ctaditluptwi>ft 
conftantc.nn.25.tt.foi.inatr.quomod-  & ante  c6  c6* 
* ciliauit  ibi  Aret.qucm  adducit  la^nu.  14^^  ita  *cd« 
munita  tenere  Do^-tcftarurPanf.  cdr.5e»QU*S}«  ^4 
quod vidcaaHcrcul.citatotraft.nu.rf)»  - ‘ 4 

Declaratur demumpo  procedere» tquandoHuniA 
niodtqualitascxtgcrctur  ad  fundandum  iudicisau* 
thoritac€m»firu  poteHatcm.iunc  enim  etiamfi  no  nc* 
gemr  o pus  cfTc  iudicis  informatione  ad procefTus 
lidiiatcm.tradirCaprad.crad.de  noror.4.meinb-fui. 
5d.&  lat^  Mil  .declarat  in  reper.  verr.notorium  fadi 
gefti  1 facit  qu6d  quado  qualitas  nqtcfrietatis  cQ  tim* 
damemum  intentionis  debet  prius  de  lUaconAarc» 
vt  cx  pluribus  concludit  Fenci^coaf. 3 1. DU.5 -pai.  1. 

CO^iC  JLVS  I o MCIX.  >: 

AH.GVMENT  VM.  ' ■ ' 

•-;**'* 

Sit  nec  ne  allegandum  notorium  . . * 


s r M M AR  1 V M.  ;. 

I *^QtwiumaUtgeaUumtJit.  Contrarntm  «wr.a, 

4 'T^toriumfdBiptrmantntisaUegandumtJItt  . .v 

j mtoyiumexaHnrefuUamtMntJiaUtgand»m,j9diHm 

dtx  tn  eo  ^4^ 

6 Tutorium  ex  d^hrtfuUMseJtalkgMndummhu  i 

rgquinmtJhrmaUmexceptfonrm,-  --  - 

7 Tutorium  ex  a!hi  refultam  txcufare  d formatitatefn^^, 

ponen^^fUM  ixfrtjjione , ‘ ■'.C' 

8 Tsotoriumex refuiiant  non efi  aHegandum yjeikh-*  r 

dtx  in  eo J'uppUt,vbt  eonBat  tx  aSite  no  competere  ex» . 
eeptiontf»  qua  merat  obUgatiom  ab  ipfo  tniuo » Jkm fi  ~- 
non  fit  orta  exeeptto  ab  tpjo  initio  fid  ex  mteruatto,  & 
extrinjicutvtntrit.  . : c*-^  1 f. 

p T^ptorrumrtfultansexfailopartitefiaUtgandumtficut 
■fiexfa^loiurisrefitltet. 

IO  NctoruimefiaJiegandummlfrfparatoryihedieiortem, 

I I Citatus  adioenm  notorii  non  Ustum  non  ttnetur,  ad  com 

parendum^.  ' 

12  T^^oriumstuikitfitfpicionemaUtgandarntfeJkHft» 
jpieiatpraparationemmitcf.  , ■ .U 

I^  Notorium aUtgandmmtJftiodfiHttnfiimtm^fieatio* 
niscumexiguur,  * - - : 

24  PnudegtaturnnonttnmadaUtgiiMmprimiitgmmm»-  ■ 
fitum Mtorpote iuru . • -Va 

ij  *2slptoriumnonefiemcefiarioaU^ahiwk,jjitundofdpib^ 
dtjinfiontm.non impugnationem.  . .'.  i-n 
'16  Notorium  non  tfe  aUegandeem  y quando  ad  oSkgationtf 

^expreJknemtUimsy  de  quo  motoati  confiat  quis  non  ' 
Ussebaturgufimttrrogatns . r » 

17  Notoriameoufuttudtnemnonq^ sd^gandaXs-^, 
ContranumynumA  8.  ConeiUatiOynu.  19. 

20  *ji(ptor$um,quod  rmlU  indiget  probatione fujpcit  oBtga» 

re  poft  eoBcUefumincaufa,  „^4. frt»:»- 

21  Notorium  ortum  tximr»,fiut  ex  fafhimm  nox  efitXih 
ganduuL^. 

■'  •-  - r 4 

T 1 r*Pf  vt&pra  diximiis»rclcQccafaEd^ 

A-ilCCLre^bandi»  non  tamen  rclcuaraboncrd 
proponendi  ,cx  quo  conduUonem  c60ituimu$,noro. 

1 lium  teOe  allegandqm*  vr  jfbatgto.quam  llngulaiS 
vocant  in  clcincn.appcl.de  appclIat.Bal.  in  I.  prima,  • 
colum. vitim.A'.dcappcl.&inIcg.i.colum.2.C.quo-  - 
2n0d.de  quando  ludtiaiuo^  vero, ^.qui^rci  quali<« 
ttt^aUvU.ff.q  Util4.c<^ai&ibid.aoc.Laco  bac.  dc 
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tenet  Bar.in  I.eDtn>qui  hatcobj-flp.dc  verb.  obli.&  in 
l.cqm  quid.ff.ficm. pcixol.fi.  Ant.in  e veftra,dcco- 
habitatiaeler.&  muJic.vbi  sororium  non  excitat 
noncxcofatappcilanfcip  a grauaminc  > quin  teneat 
caufam  graaaminiscxpnmcrc  >8c  j>poncrc , licet  fit 
>iotoru,(Cfctr  Jyli^n  repert.  verl'no(ocium  no  ejacu- 
lat fol.28x.gl.in  l.ciucS)&  incol^,  C.dcappclIa.Ear. 
«n  l.fi  vnusjs.pa^ius, ff.de  pac.  Beman.  cbfi  1 4p.nu.4. 
»olii.Capr.cooi/ur.i7.pu.9.Abb.inc.vidcbitus,col. 
<leappellat&ad  tex.iQ^.fia4ultcriutn  cum  incefiu. 
S.idcm  PoIl»onLff.dc,a,d4kc.la«  Cai;cr.  in  praft.cri. 
S.obrcraasC,nU-4i,  Murf.in  rcp,pib.Cdc  prob.nuni, 
4ao.Ioan.Andr.in.C2.vtJic.nQuconteft.Nar.confil. 
a75.nu.i.Bcro.in  coaf.iSJiu.54.  vol.^.Bmf.conf.43. 
sm.26Jo^Ctot  confxio.pji^S.i&tnotoriumnonaiie- 
gatuqi  tiOQ.pjQdeti.Nat.co(>f  ^i9Jiu.4. 2cgl.ind.cie 
e mcn.  appellanti) effe  communiter ‘approbatam  di-“ 
ftit  lpijtPlQpr.iQ  repa.lf  jUl.  b0C4Utcm  editum. nu. 
■jy.ff.de.non.opp.Dunc. 

, ..  Ijucontratiain  taipgn  t opipioncin)g>  nec  allega- 
ti debc^rjapKifiuni.adjdagitiif  gl.  in  e.  aoccd^wt.lit, 
non  contclia'Pj:o^ij^&cirq>  diciinusjin  nptofijsiq- 
4t9cm  rHppIcreabrq^u>alia.allcgat;onc,gl.  itj  J.if.C, 

qi4 

wiii^cog.Qy^.uiUu^iA^.qttap.dcf  a4u9C.de  quo<.  a4 
^ucitAlR^.tbi,nu,3.'d6iolir.§.lloc  autem  'udiciu.im 
Jljp.pMJ-it.ffrfledam^Utcjil.  gfia.ca,  uvcrf,KcT 
Bubf  dej»J4«pt.in  6.g|o.)0  l.a.J.q  verfi.atro^.ffjic  icp. 
Nat.in.COuF.673.UU.,trYol.4.  >.  . ,r.  ..  ‘ 

g Sedftdcop.ciliatiqncm  4i«%l-^ud(;5;r«pplct,  fi 
petatur , vt  per  Alcx.in  l.cum.qiii  ita,  §.qui  ita,  nu.6. 
IWe  Kwbv^li*  quia  df  ^ jOl).,pl wcs  hpc  cafii 

ioquuntxocii  iari  pp(cf't}t;cx,'l|j^^cctj&  dcclar  Jtiomb. 
9 . iVWpfics  tameiipri/np  ..«afita  t proccdctc  conclu 

In  uotonp/aUi  permanentis.,  licet  noa 
^bcat  prjaibafi,V':t  a|ia«dedu4linu$,dcbcttame  alie- 
igacl,^a|,iabcunnfraQ;cni,  jC.de  fideicommill  quem 
adducic.fioc,  luivin  l.naturalitct,.^.nibil  commune/ 
xiu.  x02.ff.de  acq.  poff. 

5 Limitatur  modo,  primo  locoprima  opiniof  noa 
procedpre-in  nprpuo  cxaAlisiefultatc,  nam  St  nemi; 
ne  petente  in  cpiudcx/uppjpt.p,  cum  oliin.dcvcrb. 
figm.gl.in  c.cuidcntta.dci)ucciir3r.Inno.iac.per  tuas,' 
<lc  re  ffib.voluir  AntdcButt.lacxx  tenore, pol.  i.dc 
refeript  JVpnian  conli4.i.nUf}t  ^ ibifatc  Mandof  2c 
iu  couf  s t-nu.  t.2c  conf  1 27.ou4.Ba1b.conf  5 z.cocl. 
4.1ib4.Canan.conf63.vinsproccifib.nuni.3S.Alex. 
conii  iS6.circa  ft.Iib.a.Natt.conf  341.nq-8.Dcc.inc. 

•*  ex  infinuatione,in  fi.de appell.&  ibt  Do^i.*  coiter  te 
nent  iudicepofle  pro  patt?;  allcgarcinhoc  notorio 
aftorum,  vttcfiamrViu.commun.opin.vcrf.noto  • 
cium.dc  ponit  Fcl.d.c.cum  ordinc.Lanccllor.de  offi. 
praetor.in  caufaim.au.  zo.lib.  i.c.v.§.3.  & q>  in  his,q 
ex  a Aisconfiant  iudici  vr  iudiciipolfic  de  Ic  fupplae 
* ponut* omnesinl.4.§.condcninatu,dcrciudic.vbi 
late  Ripa ,nu.z8.  Dcc.in  1.  non  vr  cocpjllc.ff.de  regu. 
iu.  hinciudex  ex  officiorepellitagenccfincadione/ 
^.not.m  l.vbi  pa£lQ,vbi  lafnu.  u.C.  de  tranfad.pk 
ne  Alcx.in  d.l.i.C.vtquxdcfaduoca.nu.6. 

Subdcclara  huiufinodi  declarationem  in  his,  qu« 

6 t requirunt  formalein  exceptionem , tunc  enim  non 
iufficit  confiarc  ex  a&is,nifi  pctatur,,2t  fic  ctiS  quan- 
do inhabilitas  procedit  parte  volente  non  ipibiiuc, 
Butr.  inca.bons,dcelcdio.quicx  eo  infere iudicem 
non  icpcllae  teftcm  proxeneta , licet  coftet  ex  adlis, 
^ pars  non  opponat , q u ia  requiritur  par  tis  oppofi  t io 
ad  ilium  rcpcllcadure,  icquitut  Fcly.d.ca.cum  ordi- 
nern,num.  i i.de  rcfcript.comprobat  Alex,  in  1. 1 . nu. 
7.C.  vt  qup  dcfadaocat.pcc,d.c.cx  inlinuatioftc,nu» 
x6.de  appellatio. 

j Hietn  intclligas hoccafu  notorium fexcufarc i 
formal itate  proponendi,  heet  non  excufa  ab  expref 
fioncj  Se  ideo  hifficcic  qeuiiteicunq  j cxprimatoi;  ve 


1 • 

GdticlfiCi^M  e I X.  158 

adnotatMil.poft  Anto.de  But.peripfum  elutum  it 
repet. vcr/mororium  licet  cxcufct.  ^ . 

8 Secundo  fqjKjq^Jjtatur  fiollra  dcclarauq  f pccdV 
rc,vbic6fiar«epi(Kti?rco  cpnipacttcxccptioncin»* ' 
qux  inerar  pbligqtipqrab  ipfo  initio, yf  in  ‘padUs  ia 
continenti  qpppficK, vel  quod  taciic  intclliguc,fi‘cua 
fi  non  cllet  orta  ^toeptio  ab  iplb  (nitio,  fcefex  inter- 
uallo,,&  cxifiniccus  venii : 1 upc  enim  fi  ador  no  rcr 
manet  in  lucro>,$<  non  locupletat  eu  aiiqtaiadura^ 
iudex  npn.fiippipqjicetcxadjscqnficqiuxradifija- 
dione  Bar-in  I41  Bqms.§.  paijbqs  iic  pctcict.n.  20.  ff.de 
pad.&ial.cQ,quiiia,Qu.4.  ^.dc  ycrb;6bli.  3c  ibi  lati 

* Ale.nu.;.  qtii  dicirDod.  * coitcrtranfirccum  Bact. 
Rub.in  rep57.J.p||n.).ad  ciin)e.nu.222.ff.dc  pub.iud. 

An  3utem.ci)fi»,mo  iudex  debet iujyjrlckVtchcqt 
cri.im  fi  nolit,yi4eRip..in  I4.JJ.  hocamchuudiciu, 
nu.aS.^.dd  darn.;iijffec.  , 

^ Liniiratui/c^do  locoprincipaliscoclufiofpt^ 
cedere . qu  notpri^^m  rdul  wrct  cx/adb.  partis , tunc 
enim  debet  alitari, & proponi,  fccHsqurcfiiltarcf 
ex  fadoiuris , ru,C',ciii  m «u  Jcx  yx  ,^o  oth|:io  fupplct^ 
fic  pOt  proqcdcre  .abiq;  alia  parns^pofitiqnc»,ita  dd-  , 
clarqt,B.irb4u.cmLf 5 j.col.d.yoL^.cuat. t«,in  caffor  ' 
tc,dcpr;cfuiRp^,luija.jn  c.R§ynqpu5,c|c'tCi1am.qui 
ad  fi.dicit  jijpplcrc  fkitir.c  ,;noq4t  fido,  Se 

ita  procedit  twjfl  • • C.vt  qua’  dYf  adqo-vt  i^i  ponij 
Aic.fic  Rip.in  d.S.huc  autem  iudidiuinmu.y<'. 

10  Liimtaau  tcftiqprqcedcrej  qyi  debet  allega- 

re notorium  clt  pratreusjlccus  fi  Iu  abfens,  na  ai.it‘us 
notorie  inmllc  noii  tenetur  all5gaic,ita  declarat  Fel, 
ind.c.cum  ordinem,nu.i3.dcretctip.  Viult  coininu. 
opin.  vccno^ormin,  fi:  fioc  cA , t^oddnjiuTr  ijonclu- 
fionem  npfium  no(V procedere  in  purparatofijsiudi 
ciorum,vrpcr  lafinl.i.^.  qui.prq rei  qualitate, .-lum, 
ri.ff.qui  latid.cogaq.Laiiccl.C^nj;ad.  de  pff.prxtor, 
incaul.crim.lib.:.c.p.nu.zo.§.;^i 

11  Hinc  infatur  gicaiu  ad  locum  fnotpcicrron  tutii 
no  teneri  adcomparcudO,  nec  adiniu.‘9.ndam  cxcuta 
tioncra,lnnoc.in^c.prxrerca,nqn^,jf.dq4^/fiiio^  &jbi 

Abb!  & afii,  na  rn^huiul  mqdi.cjtationcs  fxon  arda  n^ 
fe^5E.JP*ifioralis,dcrc  iudi.'ficibigl,p.«Scqm'cff  citatu^ . 

no  tutum  pp  hofiium  inexilioiics , poterit 
ftatim  appellare  coram  honefti; palbnisablq.  co,^ 
cxaput,.jCardin  e, ex  pari.i.dp  appvll.,&.  noefle  nc- 

: cdlaiiam  exceptionem  tradit  OUii.a>uf4;,  quxtif, 
ad  idcBut.&iiuo.iad.c.prxtcrca,plcne  Fel.d,c.cbin 
ordinem,  iiu.  1 }.  vbi  Itibdcclaraf  non  procedere , qa  ~ 
non  conllarct  iudici  locum  nororienoncireiucuin/ 
fic  ad  declarationis,  cofirrnationfi,  plura  ponit  Cafii. 
lacob.intrad.dccpncil.li.7.aft.i.fol.42y,  . 

1 2 Sublimitat  dedarariu  t non  procedere  in'fufpitio- 
neiudicis  noiotia, qua* licet  rcrpiciarpbrparationc.  , 
iudici), & abiens  fir  citatus  a iudicclu(pcdo,tncff  ,p- 
poncnda,fic  allegaiida,Card.in  elem.  quia  cotingio 
de  religio,  dotnib.fic  poff  eos  , que^  adducit  declarat 
Fel.d.c.pcr  ordinem,  nu.j4.vc1f  videturcontra,  vbi 
declarat  non  procedere, quando  iudici  no  conilarcc, 
locum  non  ede  notorie  rutum... 

1 3 Declara  quarto  t huiiifmodi  conclufione  pccdc- 
rc,  fic  vexa  clle,,vt notoriu  lii  allcgaadu,  qn  cxigic  ad 
finem  foliusr.orificarionis  ,jta  declarat  Ripa  in  1. 4. 
§.boc2utiudjciumjnuin.3?.tf.dedam.infctl.5cpoll;  % 
cum  Lancci.ddoff.pVitor.  in  cauf  crim.lib.  t.c.y.nu.' 
20  & fuitdecl4raHol,my.in  elem,  appellanti,  de  ap- 
pellatio. quein  rderi  Fcl.ind.c.cutii  ordibcin.nu.  1 2- 

£x  quo  deducitur  argunietum  per  c6du(ionc,pri<: 

14  uilcgiatu  t npn  tenaiad  allegadum  priuilegiQ  infi- 
tuincorpotei'uris,quiaiulficitnotificatio,&ca  fit  ~ 

* notoriuiiatisdf  nutificatu,quxopinioefi  * coiter  re 
cepta  in  hac  panem,  licet  plurcscontrarlu  fcnfcriDt,  - 
V t tcftatur  Fcl.ia  d.c.  cum  ofdincm,nu.8  qui  egregii 
difputai  hunc  acucuium  in  vtranqucpancin. 

a>  Declara  quinto  ,pcediac , f qn  notorium  lapljt  de-. 

Mij/cdrdh'*oL3“  ’ K k z Aciiiio-- 
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nan  «uFem  im^gnationem , mnc  enim 
jion  debet  de  neceOitateallcgarii  Bald.incap.lii^- 
lariter^  .en.vc  lit.non  contclt  A dr  lapoc  delcnho- 
Bcmi&  fi  impugnaret  fentetiam,  veltjuidaiiud.du- 
iiiodo  oonferaetinsruum,  requlcur,  Ic  admonet  per- 
petuo notandum  Ciot.  in  1. 1.  }■  hor  autem  diAum, 
lui-r  8.  ff.de  ope  nou.  nuac.^dontad  hanc  declara- 
tionem qua:  dicunturad  fouoicmeefenfionisiequi* 
tere  Qamm,&  Nouel.  ad  dcfenlan. 

H»  Dcclaiati  fexto  loco  poteft  ntn  procedere , f qS 
adaIlcgationem4ccxprdrionera  llrax,de  quo  noto 
(ic  confiat>quis  non  tcnebit>nifi  ittenogatus;  flante 
enim  notorietatci  etiam  9 inretcgetuti  non  tenetur 
cxprimett.quia  interrcganonin{  notorii  calumnio 
fi  poteft  fperaiiita  declaratllu  iiMhd.c.appellanti> 
in  rcper.l.  t.nu.'t  i .ffalcopc.  noiimnc.ex  quo  probat 
opinionem  Bat.ibi,quod  nuncians  noccnetui  expri- 
tnere  caiilam  in  nunciationc,  licet  intenoget  a nun- 
(iatOi  qn  notorium  eft  Sc  manifchm  habaeiusnS- 
Ciantii,;dequa  ibi  per  Do.&  Rui-  probat  ibi  Soc.  iun. 
ejuidquid  in  contrariumdicat  Hcrmanot.nu4o. 

17  Declara  feptimo  loco  ptiiKipalc  conclufionefnfi 
procedere  in  confucmdinc  nocotiapn  qua  fiippletiu 


elcx  Jt  abfq;  allcgatione.v  t dcclaraui  i Odofre.qucm 
ibi  refert  Bal.in  t.  i.C.vtqux  defaduoc  Bal.  io  auth- 
lubcmu$,in  verf.inomnio.Cdc  iudic.&  in  l.filiusi/'. 


vcietaniilf.  de  procur.de  ita  etiam  decldrat  Rip.  in  I. 
ainu.;  5.ff.dc  dain.infcCaiios  adducit  Atmoi  conii, 
loaaiu.p.vt  etiam  ponit  Lanccl.Conrad.de off.pr\-c 
Ih  cauf.critninal.S.}.c.yjiu.ao. 
t8  ContratiuieitcrtAlcx.ind.l.t:Cvtqufdef.aduo 
19  cat.  nu.4.  fcd  tn  ad  eonciliationein  f dicenda  cll  de- 
clarationem procedere  polii;  in  c6fuemdinc,qux  rc- 
fpicitordineni  procedendi,  quia  eft  modici  priiudi- 
cii,cx  ftvlo,  dcconfbctudliicfari.vbiiudiciuagituri 
Iccusin  conluctudine,quc  cdcnnitdcciiionem  cau- 
f*,&  altas  cxttinfcca,  vtpcrDcc.inconf.  4S:.nu  is. 
& cx  officio  iudicem  pofie  fupet  ftyloinfonnato  iux 
teciperc,ponit  idcm  AIex.nu4.&  Ijocel.  de  oft.ptz 
lo.in  cauf.crim.iib.  1^.9./.  j.nu.6.  ’ 

10  Dedaraoaauoloco,tvrtn  fu/ficiatallcgardw 
tcrium  a poft  conci  ufum  in  caula,c.dudun>,  i .iSciof' 
Abb.in  4c0l.de  clcA.de  in  c.iua  nos^le  cohabit.cle- 
(ic.de  niulicr.9  cft  verum  tni  in  notoiio,  9 non  eget 
piobationCiVt  cft  notorium  faAi  permanentis,  vt  pet 
lllulhif Cari.Albamad  Bar.inl  ii  vctb.S.qui prorei 
qualitate,nu.ia.ff.qni  fatiid.cog.de  nolorictaicm  luf 
icac  altcgaicio  allegationibus  iuris  ponit  Dec.  in 
l.cum  quidinu.74.ft.ficcrt.pct.de  mconf.ad7.col.fin; 
vctf.i:  talis  allegatio,  AiH.dcc1fi78.nu.15.  Riini.in 

l.cdita.col.t4.C.dcedcn. 

/ ti  Declara  nono  non  procederet  in  notorio  onocx 
iure,  fiiic  cx  faAo  iuris,  fup  eo  enim  iudex  cx  officio 
abfq:  alicgacionc  indicabit,  ca.Raynutius,  de  teft.de 
ibi  Abb.de  Imo.idcin  Abb.in  c.aftuccplepixlUmpt. 
Bal.!  n 1. 1 .&VC  qux  dcf.aduoc 

(;0VCLVSI0  MCX 
argvmentvm. 
Quomodo  probetur  notorium  per  teftes. 

SV  M M A R I y M. 

t J^toriumduokmt^uf probari. 

% Notorium  Ujiibui  probari  modo  bitaufatn  fuidiBittia 
moa  imtrrorati  rtddOnt. 

% Ttjkumratiofitptf  notorio dtpoHtnUnmUptimaiycon 
(bidens appardntJiilUmreddmdocontmdant  tertam 
populi faentia^ita  quod pojit  populus  dirtHo  tjfe  Hjlis. 
4 Ttjltumfuper  notorio  dep^ntsum  ratio  eomeludens  erit, 

^ filiam  reddtttdo  dixtrmt^iOjqttia  vUU  id  fori  m pUi 


teapkna  bominibut.  Cofttrarjut.^  ’ • . 

6 l^s/trtnttA^uameonfottiunid/>^>tmtansadrrraridtft^ 

iionis  tefoumfupernotorio.  ^ , 

7 T^u fuptr notorsodtpomm.fttprafisitttdurjubornatm, 

f \ f « « filpw  vifum  fiiit  iMjeofiont  ^ 
V^^Ulci  probandum  fidtouoo  icutilitttqwrf 

■ pofci>»quomodo  tcft«»c|iji  fuper  co  cxanwiKOturde* 
ponere  debeant  2d  l^itirfwc  prol»t*onj» 

I Adquod  primocft  fdendanotorium  tpciduo*^ 

fles  proban.gl.in  cDims  #«*QipotcftS.S.qft  aui«B*»ii 
vcri.iudiciSi  t.q.  i .SpeC.in  rob.Oo  nM^r.  c 
incitem  fl»pc.44q*?- Abb.in  c.cum  in  ina.«lcfpoof. 

• dc  in  c.  j .loco» coi. I .nu.2.  dc  ha nc * communem 

hioacni  dicit  Sal  in  l.ea  quidcmpnu.8 a-C.de  ftccutiib 
dc tenuerunt Doromi  R.ot.decir.  las.Olaf. 
crim-/.fi.q.9-vcrr.quacronnnc.  ' . i -fi.'- 

i,  Modo  hi  duo  tcflcsvtoocorifl  probent, 
di^i  etiam  oo  mterrogati  afljgnatc  debebant  * IbdtL 

. And-ad  Spc-tit.de  noto.ctim.S>.li.  Ftan.in  c.cbiiiHut, 
deappd.lm.^  vbicu4Abb.tm-a.de  in  c.cfi’<M(^aiM 
coi.  I -de  tcflt-lal  jn  Ui  vero»  S*  qui  pto  rebntia^.  §'.o 
ratifltcog.Douun.inc.i.col.7de^'.dclegin^Ai& 
ConCa5.^.a.voi.4.qui  ad  hoc  citat  Lnh.ind.(M}<Mik 
cauiami  devoiun  CapirUntra^.  denoror.ih 

* brophnc.ntt.to  vbidecdn)uai  *reflatur,cuJdsbahft 

xariO)  quia  cum  notorium  non  facile  iitnfQcdrpoHk 
comprehendatur,  adeo  vt  edam  periti  timbetir,  noft 
efl  flandum  dicloteflium  flmpliciter.  Multa  cniMi 
dicuntur  nororiaVqDV  non  iUnr,  vt  per  Abb.in  d.Cap. 
confuluiunuma.  ^ 

} Caulaautnue radotdi^  teflium  fltpct  notorio 
deponemium  l^iiima  & concludensapparcbir.  Ii  il 
jam  reddendo  edeiudanr  certa  populi  icicnriS,  iia  7 
poOii  popuiurditeclo  efle  tcftis , vt  puu  (i  affktnont 
illud  ira  cfle  notu>vt  nullt  inficiattom  Iit  locusivrpo* 
te  cuius  vmueHc  riemiae  populus  flt  teflis , qudfn« 
xis  probaf  cx  tcx.in  c cQ  diloflus,dc  purg.  ^ndnitde 
placuit  Inno-m  c-vcltra.de  coltabn.cler.  ^ imtl.  Af^ 
cKid.in  c.R.oniana.S.cum  aOt.  deapp  it'a<-io6.<^ibi 
loan.  And.queinrclett»bcicq.Oipr.pra;clt./ocopcf 
aliaStrimilia  verba  reddi raiK>&  caufa  fcientikpcH 
teriumododufmodi  iint»qu^eflenciain  delinittOnis 
nototijfdc  illius  certam  fciiitiam  comprchendaiTr,  vr 
puta  d aiilgnabum  caiilam  per  propnu  ichrum  coar 
guentem  prxTcncia  po^ii,&  icicmiam»  veluti,  li  rc> 
flinaflerCs.notociueflealiqucocddillc  Semproniili 
rhdeatin caufa rdemix,quia  prjeieus hu>  Sc  vidi»  to* 
tfl  populutVcl  inaiorS  parte  videre,  dc  quo  totus  po* 
pul*,  Sc  tora  vicinia»vcl  maiorj»ars  put  efle  teflis,  vel 
qa  vidi  tnalcflciu  fuifle  fadu  tu  coipedu  popuh,\d 
maioris  partis , & CTi  ui  cffeflu  in  notorio  rcqimat  ^ 
populus  ipfc  viderit,  Sc  fle  rcfliSfdc  nolatna,  Icmpro 
ilis  in  di^i  hu  ratione  rcddSda  debet  deponere  dc  vi 
fu  ipliu5»&denocicia,acrd&ciaccrta  populi, vcl  mv 
ieris  partis, vt  concludir  Capra  lococuato  cx  mcnre 
Butnj, d.c.veflra.Inno.  Archid.de  quib.  fup. 

H^c  a uc  pradica  arapliaf  p Inn-in  c.  i .dc  ofF-deld 

4 in  6.|pccdcre  f St  fl  teflis  dicat  Icio,  qa  vidi  id  fleri  in 
platea  plena  hominib.&ficnd  exprimat  cerri  fet^m 
populi, fcq  But.d.cvra.  dumo  platea  eflet  ca  pax  po* 
puli,vcl  maioris  partiSfVtrefcrtCap.lococit  nu.io. 

5 Sedm,  t hmoieS  didi  non  includit  neceflaiio 
(clam  populPt^rcquiridiximusm  ,pbaiionc notorii 
n5  vt oTno  concludens.  Ni  pot cflc,9r qs  viderit  fleri 
aliqd  in  aliquo  locopleno  hominib.de  tn  oes  illi  ho 
niin^vel  maior  pars  no  viderint:  nimitu  fi  udii^e 
ricaliqd  in  anguioplatca:,vi  iarimili,dcfcrcintenni 
nis  dicit  Ia  And.in  d.^.h.in  Uc.£  poterit  tu  cxcplum 
Inn.  ypccdcre  in  notorio  plumptionis^^r  ^pccdinh 
lud,^  ibld-dicitad  fandum  iiotoriu  miticcic  rcfl6 
diccccj/cio  notorium  efle»  quia  vidi  iiuerfcdoicin 
coxa  populofogicatcmdcUtttant^  vc  aducrotCap. 

ptXQt. 
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praeit. loco  ex  mente  Ant.de  But.  in  d.c.vcftra. 

Notandum  cftgft circa  hSemateriam  depofirio- 
nistcftiumDofl  conftituere  differentis  inter  noto- 
rium proueniens  ex  foeto  antiquo,  vd  de  longinquo 
]oco,&  notorium  fodti  recentis, & de  propinquo.Pri- 
moenim  cafu  cocluditur  lufficcre  tcftes  reddere  cau 
Tam  de  (cientia  populi  per  auditum, & famam.  Secu- 
<lo  vero  oportere  nece  ffariococludcn  te  caufom  afli- 
gnareperproprin  fonfum  de  pr$rcntia,&  fcientia  po 
puli,vt  per  Capram  locoquo  fupra.  cui  couenit  Spe. 
rd.S.fi.vcr.tcftcs  quoque, vbi  Io.  Anddn  addit. 

Illud  et  eff  obferuandum,  q»  fi  teftisf  intdrogatus 
quid  fit  notorium,  ignaras  iuris  afferat  definitioii?» 
fateaturcj;  didiciffc^  producente , vd  abadiiocato, 
prafumit  fubornatus, maxime  fi  didicerit  poli  litem 
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10  T^louatidritm  nonindim^xprongtUioni  Urmini  tiiam 
opt  exceptioni:.  Contrar.nu.  iT. 

12  Exiemporis-prorogatione  concejfj prineipalidehitori Ji~ 
deittJ/hrt:^mpliciter.'idbiMtosnonlib‘er'ari. 

* } *^(pualio  lice!  non prdjitfn/ttttrtx prorogatione  termini f 
operatur  tamen  quod hiiii/Jinodi  dilatione  longiorepen  • 
dente  nonp^tdebitdri  molejlia  irijirri. 
l^^^uaiio  nbh  prafumiturfa^a  ^euamjtadijciaturobli- 
jguliojideiulJbria,xjelpignor:mi  ajji^atio. 

Ettam  quoad  houationH  obligationi:  accejfaria^  vt  nu.  1 5. 

1 6 A’’  ouatioriem  non  prtefumietiam Jlatuto  di^onmtequod 
eapnefumaiur. 


A 


.1'}  Nouatio  non Jolii  nonprkjiimitur^jid  noUalioneprdfup- 
■pojita  non  prefumauir  et^  qui  promittit  pernoUaiionS 
plu:  deducere  inJecunJjohligatioheiqudm  in pi‘ima.: 


motam, Spcc.cita.loco,verf.&  fi  tcftcs.Qnod  fi  dicat . l^NoudtioMmprafiimicxintKtwutcdniedJuri:, ex  quibus 


teilisi  fcipfodidicineantc  litem  motam  quarrendu 
abeo erit,qiiot  hominum  fcientia,  vcl  prxd-.ntia  exi- 
gatur ad  confiituenduin  notorium  ,&  (i  certum  nu- 
merum adigncnquxrcndum  rurfus  quomodo  noue- 
rictot  hominu  feientiam  & prxfentiam  nororijpfx- 
fomptionCinducere,5t  fic  deinceps,  vtconftarcpof-' 
lit  vtrum  tcftis  deponat  cx  fubprnationc , (cu  potius 
cx- certa  fcicntiaia  quOi&  i Capra  co  quem  fiiprdad- 
duximus  loconiatcn.i  notorii  colligere  poteris,  ad 
fupplcnda  ca,qu£  tibi  hic  dcefie  videbuntur. 


CO'NCLrS/0  AlC)ll, 

V 

A R G V M E N T V M. 

Quo  padtoptobchtur  noualia.' 


animus  nouandtpqffil  priffunn .. 

^ Contrar.nu. ip.  Cdneil.nf1.ix3. 

zi  'I^uationemprafumi^dicaturt  prddecem,  qua  fibidt. 
beo, promitto  quindecim, 

, 2 2 Titiandi  animum  prafumi , fi  fuper  'eodem  debito  emit- 
tantur pluresprom^Yonit'.  . 

2^  A? ouationem prafumi,  quando  contr alius  fe  non  compa- 
tiuntur, 

2^Stipulatiopoen.ilis  an  nouetpracedentcm , vide  mni/ftue, 

2)  N ouationem  tacitam  non  prafumiex  palio  nudo  infiin- 
teruenienUjiipulitione. 

26  N ouationem  pofie  pr.tfumiin  curia  mercatorum  ex  pa- 
^0  nudo  abjquejlipr.dd:  tone. 


S V M M A R I V M. 

Koualia  probantur  ptobando  memoria  npn  extare  de  eul 
Uira.^  deinceps  quomodo  circa  hoc  deponere  debeant,  ■ 


4*" 


>-y 


i' 

I.^W.  ■ 


k-.- 


•V' w' 


1 o n Vi  3 P*'®^‘'*nturf  probando  memotiJ 
VJ  tldlict  non  extare  dc  cultura,  & fi  tcftcs 
deponant, quod  nunquam  viderunt,  nec  audiucriint 
dici  ab  aliquo.qi  agcr,qui  noualis  df,(ucritculius,& 
quod  imo  communis  opinio,&  fohia  cft,quod  fuerit 
incultus, vt  docuit  Innoc.in  c venienside  vcrb.fighi. 
lib.d.quem  addticii  AeiniI.Fcrrct.inconf.i9J.nu.2. 
vol.  i. ipcc.de  prob./.  I i nu.2b.verl.  vltiino  quxritur, 

. idem  Innoc.  Ant.  dc  Bu‘.  ac  aljj  in  c.  quid  per  noua- 
■ 'lc,de  vctb.figni.Loqgou.il.inl.impcrjum,  num.245. 
ff.de  iut.oiu.itid  faciunt  Bar.  tn  tract.  dcdiffcrcn.vtr. 
iur.num.*  Hier.Zanc.in  co.ir.ifl.nu.2i6.  differ. 
. 140.  quomodo  autetn  probetur  memoriam  in  con* 
frariumnohcxtarc,.iIibidixiiniis,5c  ponit Hcrcul.in 
traA.de  proba. ncgat.nu. 22  i.qiurchxc  bicuitcc  .atti- 
gille  futhciat..* 
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Quibus  in  caGbus  fic  prasfiimenda , vel  non; 
‘ prasfutnendanouacio. 


^ V M M A 'R  1 V -M. 


Lm  - 


t.  A 


^6 


Nouationemnon  prafumi.  * 

Nouationem  non  prafumi  tt  nouaperfhn^intiruenitnte. 
‘j^puationtm  non  prfjumi, quando  noua  pirfon.i  inter  ue 
nit  extra  dtlfgathacm, alsas  tn  dekgationejtmper  tneSl 
nouatsQ.iS'  nu.’}.  Contrarium, nu.q, 

T^uattomm  indues  notta  perjbna  inieruentu  opeexce- 
piionii.Contrar.nu.q.Concil.nu.%, 

Iqouattonemnon  praj:imi,tiiamJiurminttsprorQgart‘ 
utr,longiorq;dilaSiotoncedcrttur, 


.0^1 


T ippt-  veteri  rurcfiifficcrctad  obligatione  no- 
f X:-lv.t  L uandamquoniododinq;  agere  fiue ver 
' ■;bis,(iuc  ccnncntionc,(hjeperlbna;no«xinteincnru, 

1.2. ff.  dcnbuation.  hodie  tucx  luftinianicdfiitiuio- 
nc  non  aliter  fit  nouatio, qudm  fi  deferrb  connahen 
tcscxpnmcntjlc  vellcpriorcm  obligationem  abole- 
ri & fieri  noua.vt  cxprcflecaucturinl.fi.  Cdcnoua. 

& in  §.pra;tcrc.i,  lnfti.quib.mod.toI.oblig.quibu.scx 
loci.s  colligere  pofliimusconclulionaii , nouaiionc 
I t non  prxlumi.^a  probat  Alcx.iri  conf  1 3.  io  prin. 
V0I.2.&  in  conT.6o.nu.z.vol.6.dt  Dec.c0nf.p7.in  ca- 
fu pfopo(ito,nu.5.Fran.Marc.deci.  Dclph,4i2.nu.i. 

.&  dcci.  J28.nu.2.par.  1 . Menoc'.<;'orvf.95.nu.':f5  .Alba 
cofnKnu.j.Rub.Alcx.cof.f.nu  4.Hicr  Gabrid.c&f. 

• ,i5S.nu.  i),cxquobodie  focilibiescflcdcbcmosad 
„ ncg.ind5nouatione,q  ad  inducenda,  vt  per  B.ir.iii  1. 

pcn.ff.de  prxror.ftip.qu5ad<lucit  Abb.confji.mi.ie. 

2-  Ampliatur,  vt  probbdar  t et  noua  perlbna  inrcruc 
niente,  vt  confulcndo docuit  A Icx.  in  tonf  72.  cirtja 
prin.v'ol.2.5cinc6f  i7l.nu.7.vol.7.Scin  conf.s«.uu. 
i.vol.i.  Imo.in  l.a.ft.dcnoo.i.  Soc.inl.  tjui  vlumfni- 
Aum,col,fi.vctf.9.conclii(.ff.  de  verb.oblig.&  magis 
.*  * cocm  * “ opinionem  dicitGnbricl.tit.de  noua.cOcI. 

x.nu.^2.&  habctiu.indccifGcnucma.nu.io. 

S Declarabis  tn  hoc  verum’  cfl'e  > t qn  noiia  pcrfona 
intcrucnit  extra\idCgationem,tiam  allaslri  delega- 
tione fempermelt  npuatib,  vt,pb,if  inl.ddeg.are,i. 

- ff.dc  nou3.&  in  l.z.Cco.  qi  et  nouiffimoiure catine, 
rc,&  fi  rib  exprefie  .agar,  cenfuirgl.m  I.3.  C.co.rit.dc 
nou.Bar.in  l.fingularia,  mi.io.  & ibilaf nu.j8.ix  J9. 

:•*  *qui  dc  m.agis  * " cornum  opinione  reilatiu . Cx  Dcc. 
Col.io.ff.fi  ccrr.per.  Alcx.conf.io.vilis.num.i.vol.a. 

& in  cOnCdo'.voi.'i.Dec.conf42i.nu.!6.Alb.i,eonf 
* i.nu. lo.qui  ’ communem dicir.  Lofre.  conii. is. coi... 
fi.Ba!.ini.pccuniam,qin'm.ff.fi  cerrumpcra.Ang.in 
l.z.ff.^enoua.imp.A  Caftr.m  1.  delegare,  fi'co  idem  ^ 
Caftrcn.in-l.qui  vfumfruAuin,  ff.dc  vcrb.obli.ic  ibi 
**  Alcx.&5mc.nu.9.&  lo^qni  diqit magis*  ‘commu- 
nem opinionem  cflc.l.ltc  Barb.eoni.J7.vol.i.I*nrp.  . 
in  l.ccrpcondic.S.ii  nummos,  cof  10  ffC  cer.pct.Ra 
phacl.  in  diefa  Icgc,  qui  vll.infruAum,  Ruin.confit, 
45.num.4.  volu.i . Aret,  in  S.pcnul.  num.  7-  inftituf. . 
iqfepbi MaJcardifVoki.  ■>  K k ; 


•a 


-SSi. 


it.-  .^5 


quibus 


Digiflzsd  bjkcfoogley 


,-v' 


i,. 


'T/* 


<►'  " 


^ • ' '■  ..Vi  - T '-/---•'  T-  Cl ' ' ^ 

lofephi  M afcardf ^ 


y. 


quib.mod-toLobli^.  Rcbuf.1.7  Conuncnt.  in  coHitu*  conferurTacli  noiiadiS^iila  rcfulrar  Vfiliras  In  r5pi>-  ' 

r6ncyt^.ufu.d6jir.bbljgat.tiu.2i.arr.i,.^^  v k,Arei.<l;/;j>ratcrca,nU.^.vl>ht.i>nt^^ 

G^iicl  d.cohl.i  j5.mi.7^  •«  i«i  P^acl^ca>S  q’^p^ca^joscoli^I^Ti^^■<Tbrin^ir,q  ^ ' 

■ ' . I v ^ ^cquicubA' refert Bor2nin.dtcill26'.nu!<J.ldom tenuit 

I^aul.Caft.mdd.dclcgarcJhpnn.lJcibi  rr.id.Ai)g-ad  * C’rau.conf'i67,nu.r2.&hScvcrJ,^'comn«incopit- 

:.nv  . ••  „1000.1701110*1111«  dicif  Io(^pli.LM.c6cI.4.  ' 


hanc  dubiratidhcrii  tpllcnddni  opus.c^e  m.^..  vori.niiut 

Cx<arci;&  tctK^Rbi^du'.cpl.9.5c  Curdun.col.io.ip  fccfidoi^ic  cp  tunc  fideinflbr  fit  tiitiiS ope  exceptionis, 
dd.fin|ularia.fr!ic^  *•  rennirFujgJncor.f  lyancip.MdtthcusCim.iroi  fide 

5 ' Adhoctaincirilltidi^as.tqiipd  iutrir.qucrofmapoft.ad  Alc[nd.Ui%-n^mprin^ 

^p,.ifionc  pibpriaipon  ctia  in  dclog.ifiqpQjargq  mpdp  Sed  ciiiii  hodie  liouatio  no  pnrfumatur.nifi  expri- 
luinpfajVt  c^piicaf  Dcc.iiid.l.  firigulariai  cpl.io.vbi  ^ maturcViji quoad  excipiendum, vi  IqpradiximusiffTc 
fetiaincxplitartridrcqui/ita  ad  propria  delcgatipn'c;i  .„^.=  c 1 ^ 


qupd  d^clcgaiiis  fit  debitor  dClcgatis^quod  p^romlttac 
pcrftipulations^n  de  iiudtroipfius , & quod  tanqua 


majis  ^orf^if^iuhctn,  & vera  rcnrcr.riani,prior femen- 
tia  verior  exiftituatra  cff.vt  ili.i  veriorem  viden  dicit 


, , V > V r— — -I — G.abr.d.fit.dc  noua.c6cI.i.nu.66.cxqnoinfct[Hf  pro 

debitor  dclcganris,  prt  inirtar..quaj  gro/cquirucGab.  12  prcrca  ex  temporis  prorogarionefcOccfta  Principali 

• debirpti  ftdciunqresfiniplicitcradhibifosiVvIibcra- 

¥t  f*v  r/»m  tt  r- rrl  2»^  I f*  ^itr%«  <i_ 


6 Declar.iri^pofpft  Jecudq  Ijpco^ampliaiiorupcr^  ii,vtrchuirgl.in  I.fi  cuniHerinesin  fin.  d<  ibrP.ar.& 

; _ Sal.  Qlocat.  Alex. in  I.fi  vnusin  prin'.nu.S.ff;depaCi 


eqftituraivr  licet  cx^nou®  pCTfona:intenjcntu,6caliis 

.nibJisantiqiidiurtinducenribusnouanonCjnqpr^V 


.■fUvirV 


Aiex.in  1.4.§dl  ex  eauthrioiw)^ 

‘ & ijta  ferifit  BaT.i.q/dJJi.Cdcrnbua.inpiin.^  inconf. 
5 p.cbl.  2.i  n ; .y  ub.  Bpjc^|.  epofi^s  p.cdh  2.  R om,.  in  c6f. 
2 1 , iiu.  I.  vbi  Mando/,  plutcs. congerit  pro  matefia. 


121 


Imol-ln.d.l.  t;ft.dc  npa.i.Corn.con(.;j  ,xoi.4.  ved*.& 
cft1thcoribglavol.2.^'oc.  conf;d4.  <;oI.r.  veif.  cqn- 
fTifnVaturtft.ropiq.vo).^Fran.Ararc.dccthDclji.4r2. 
7 _ ycruiflin.conrrsriatu  p.irtem' f plutcs  dcfccncicic; 
itutlquos/ucrc  Cyh,R.iyp:,SrIac,de  lieluiv  ip  dd.fi. 


Ov'. 


C:  de  nona.  Se  Iftaln  ieiitcnri,im  verror 
*•  Alc.x.md;l.qui  vfiimfruaiun.fKdc  v-erb. 


cni  cflcdicit 


’?rb.obJig;4c  ina-f 


^ ij  * wuuimuuuii  aiCH  UUO* 

qujiayc  dpciarar.tit.dcfidguf.concl.?.  nan>  proroga 
tiq  nbii  cft  i ntiouawo, fcd  per  e.ain  eadem  rev  repufa» 
-tiir.R.ot.dccif.>|  i.ad  fih.  innouifiquamaddiicitMi* 
t lisin  ccpcr.in  yerfiprorog.  termini. 
i'3  H.ihcanrehiSrecuhdam amptiationefdeclarcsve-. 
lim,  Vt  liter  ex  qaoon  p^ra^fiimatur  nouacio,  operetur 
tamen,  dirod  huiufmt^i  dilatione  foiigiofc  pendete 
noh  poflit  debitori  moleftia  inferri,  non  Vi  ndoatio- 
ois.fcd  ipfius  prorogationis, fmo.&Camp.in  d.l  .pen. 
ftdcprcror.ftipul.  6c  poft  cos  ita  dcclarar  A Ic.x.  pra- 
cit.coni:72  ha.8.vol.7.Gabr.d.c6ftd.r.hii.64. 


iVj,  ’ ..  Vr  - - - wi.v-wiii./*  im.o.vui.7.tjaor.a.eonci.r.nii.64. 

gis  communem  la  cofi?  j.in  pnnc.vol.2.  Se  video  »4  A mpliari  poterit locotcadcmcr  principTilix cbn- 
hodie  mimis  communem  oDininncm  Crt,- r/s„f  e,; — . 


/ • 

r.7. 
t - ■ 


O ...  * i*  • w»  r v/j  # A* 

> *' hodie  mdgis  communem  opinionem  trad.Soc.cbu/. 

8p.cbl.  j.wrf.proptcrca,Sc  fetudo,  vol.  j.Scind.  i.qui 
* Vrumfru(ftuni.nu.S.&  ver iorcm,Sf  comimine  * dicit; 
Dcc.cbnl-400. 11U.1.  & fcqvKiir  confulendo  Alex.' in' 
conf.  io.&  conf.  72.V0J.  2,  &'ic  conr.171.voL7.  &"in 
“*  confids.Sr  con^^7.?;VqL6^5c  tn.ig^is  * ’ communem  rc- 
. Catur  effe  Hiei.ony.Gafir.d.coiif.  1 y/.nu.iy.^’. 

e A ./*!  i\  •Trt  /*  r-1  r*V<>  r%  • «m/ ...i.  X ^ _ 1 ■#. 


cijHfi.aVtnpn  prefumamr  farta  no»aiio,criafiadifcc- 

fef  obligatio  fidc!ufl'orw,yclpignorunisiri"n;uib,vt 

tradjr.^cp'nfulcdO  BaLin  cof.2e6.uu.t,'&  in  cbni.t  i8. 


nu.;.5c  4-vbi  quafir,.Vribx  arteciir-uionc  intclligaiuc 
nouatio.Iaf.hidl.q  biside.uu.4  Rcb.d.iif.dc  lirobli.  , • 


: n 


lunjuua.o^.  l-^^v^(u.^.:l.p.^uu^IIepctcrcr.tt■.^icpacl.^^• 
, ducatur  ope  cx.ccRtiomsqiipd.^  quafi  nbti.itiodicct 
• , non  vera, alus  ybi  parturi  nU(.fii(ir.7on'pblfir«i?^^^^ 

.iiibicrtx  materie, 1’t^qmapJwproiuitfaturin  fecunda 

, oblig.7tioni^qham  urfrinj^^  parere  cxccprioiiem,ha- 


^ fttcn.nq.5.&  ponit  ibi  apoft  ad  B.u.Sc  AtBiiup^coftf- 
tutionib.in  ut.de  M fid^iuflorts  darepoB  nu.  ro.  , 
i^.',  A mplirt lir 4*b4,nccducIu(ionC | h.ibcrclocum  et 


beat  iocunx^o^fr.:uu;sb^i6,.v  cum.  ■ 
Aijipliaritiulfca.d^  f primaria  coclufio; . 


>• 


ve  pt  pccda't  dia Ufcnniniis  prorogaret, tiq  longidrq,- 
. ^i!ariocoh.ccdcrctur,nam  'adhuc  ex  huiufmodi  adic- 
rtionc  dilationis  non  prafumetur  houuiio  , vtiii  . 
rtcrminiycncf  Io.de  Iroo.S;  Caft.Tn  Imcn.ff.dcprcto.- 
iVip&ioi  Cuni.i.dicif  te  ita  coiuJiiiflc,  6c  renet  idciu 

Caftr.in  I.qui  bis,ff.dc  ycrb.qbli.  & coqciud.poft  eos 

Alcx.con[.7i.hum,s.l>6i;7.Dcc.coni;4bQ.nu.i.pp. 
Ror.dccil.Sbo. pcncsTitium Minplbrcm inaiuiq.  * . 
}o  . Subampnabiiuretiain,vtcxpror6garioncnondi- 
camr-iriducta  nouatio  ctid  >'peyxccptionis’.  vt  fenfit 
A Icx.d.con.yt.mi.  io;Sc  lupcrius citati, & tenet  lalliii 
t Leum,qui./.(i  hominciii,nu.7.  de' verborum  qbligar. 


--v.—'  «w»  iiiic tjurai I- v.wiuiuii 

Barb.cont/y.colum.b.vcrr.  Se  fi  quUpfam.lib.  i.  que 
rcTcit  M ehoch.de  recuperanda  pqfl'cftionc,  icmcd.9.  ? 
! nu.aSo.Sc.dicir  dignum  efle, quod  papct\io.idnofc* 
tur,fi  ycrinh  ctUdem  tarneii  tenet  Roncaga.in d.l-j. 

■ ou.i6.i)iccQS neque confuctudine, nec llatuto,  itcq; 
couicnlii  partium  pqllc  induci  nouationem  aliter, 
-quam  ftt  cautum  in  d.J.fin.qucm  rctqlit  lofcph  Lqd. 
d.conc!ul.4.ydt.anipJiatur  3. 

17  Aiiip!iaturdciuum,t\ ;t  nedu  non  prelumatur  no* 
^ifa.iq;,  Jcd  iipuarioncpraefuppotita  non  prarfiiinauir 
qui  pr^^ittit  per  nouaiionc  plus  deducere  iu 
R.cuhda  obfi^ftionC',  quanrrcncbaiur  in  pnma.h fi 


& in  I.qui  bis idcTn,nmn.y.  eodem  rif.  & iti  l.jVff.poft  . ihpulaViij.  if.R  vluiisl  Lucard?Amlin7  VmcT  r 

x.  infin.C.  dciud.  . qu^.K  z t' 

. cc.inl.lcda.iiu.ij.ff.liccr.pcr.  i8;  ^uniiaturmouopnncipaliscondpfiotnoprocc, 

<Jc^  c^irtci*(iBu5c6icdtutisr  tx  eju^bus  animus  noua 




1 1 Sed  tonir.iriu  j renuit  B.nt,inl.pcn.ff.dc.jjra;tb.ftil 
ptil-St  Aicx.ind.}.qurvtuinfiurtu,6c  itatcnctgI.B%. 
& omnes  communiter,  & indiffcrcmertcftatur  Iqf. 
in  d.l.qui  biS}nu.S.C$ph*l.<oni:6o.nu.22.1ib.  i.vbiVtp 


V Vf 


>S:' 


..  . " i*  ’ • ««latuua  «iwU*# 

<ti  polf irpi.xluim,uinc  emm  prarfumpiio.quod  noua- 
tio noncciilcatur  farta  illis  ceder,  Se  propter  come- 
rturus  dicetur  exprefs^  conflare  de  aniinonouandb 

i’  . 

■ ...  . T V .!  ' 

s'V 


''2t- 


.l' 


.k 


' -'t  vt»?- 


probatiohib;  ConduC  ^MCXIIIL  260 


’ vt fcntitCyn.&Ray.ind.l.fi.C.dcnou.lmo.inl.dclc 
■gare,{fco.&ind.I.pen.coI.4.fF.dcpr?tor.ftipul.Alcx. 

' con^7^.col.i.lib.2.&conf.72-nu.i2,vol.6.Alfl.dcci. 
44.nu.iy.Bol.conf.59'CoI.2.in  fi.  .Menoc.conf.j.xju. 
I z.Sc  in  conf.9S.nu.  jd.  Alb.conl'.68.nu.j. 

1 9 Contra  hanc  limitationem  f vrget  contextus  d.'I. 
/i.&  d.iT.pra;tcrca,qui  c.tcludit  conicduras  & pr^llnn 
ptiones>proutibi  ponvicrat  Bal.&  Arct.ind.S.prsetc-. 
rca>&  tcniicramplurcsaddudi  per  Socyn.  in  d.l.qui 
vfumftud.nu.S.ad  fi. 

20  Sed  cft  aducnendu  f pro  diftindionr.limitationS 
•procedere  quoad  m.anifcfiasconicduras,  quxcx  ver 
bis  contrahcnriu  colligunt, valdeneccllitarcinlunt, 
nonquoadconiecluraslcgis, quxtolluntur  pcrd.l. 
fi.&  ita  fcnfit  Bal.&  cxprelfiusSal.in  d.l.fin.Sc  ref  & 
fcquitur  A Icx.in  coni!  1 j.col.fi.vol.2.3c  in  conf.  17^. 
rm.io.vol.7.&  Ang.ind.§.pr«tcica  nu.6. 

21  Hinc  primo  deducitur  | prxfumi  nouatione,  (I  di- 
- catunpro  decem, qux tibi  debeo, ,pmitto quindecim, 

Sal.ind.l.fin.qucadduc.&'fcq.Parifconl!i07.nu.27. 
vol  4~<Sc  ante  cum  Alcx.conf.i;.col.2.vol.2.  Loffre. 
•cof.24.col.4.facit,quod  qn  fecundum  padum  cll  di- 
* uerfuma  primo  cenferi  nouationeminduda,  tenuit 
•Crau.conf.167.nu.pAThob.Non.conf.S2a1u.1s.vt 
per  lofeph.Lud.d.concl.4.vcrf.fallitprimo. 

22  Secundo  infcnur.  t fi  fuper  eodem  debito criiit- 
tanrurplurespromillioucstpcxfumirurexmulritudi- 
ne  animus  nouaudi,  & ideo  non  poterit  agi  cdcfTe' 
du,quia  obftabit  exceptio  nouationis,gl.&  Bal.in  d. 
i.fi.latc  Barb.conf.s6.magnus,coI.8.v'ol.4.quc  ref.& 
fcq.Alba.pt.xcita.  conf  68.nu.  j.  ad  quod  vide  Caftr. 
8ciafin  d.l.qui  bis  idem, nu.3.&  j.. , 

2J  Tertio  proxime  deducitur,  t nouationE  prxfumi» 
qn  contradus  fe  non  compatiuntur,  vt  docuit  Bald» 
in  d.l. li.  1.C0I.&  in  conf. } 1 8.col.2,voI.  i .&  fequit  c6* 
liilcndo  Dcc.in  conf  4O0.nu.9.vcrf  Se  his  fiantib.  3c 
in  c6f  483 . nu.6.  & tunc  nouatioineft ex  ncccfiitatc» 
id£ Dcc.conf.464.nu.4.&  inconf564.nu.t4.tr,&  in 
l.pada  nouifiima,  nu.a.  C.  de  pad.  6c  declarat  Gabr. 
<i.tit.de  noua-concl.  t .nu.6 1. cum  fcq.vbi  ad  hanc  c6 
cl  u. alias  limitationes  pofuit. 
e ^Limitari  etpoffetprincipalisconclufionoftra , vt 
procedatinfiipulationecoxqualfnon  aurin  fiipula 
24  tionc  posnali.ied  qa  lata  cfi  q(Uo,an  (lipulacio  f poe 
nalisnouctpraiccdcntc.vidcaslatcDodorcs,  & pra: 
cipue  iaf.in  d.l.ira  fiipulatus,  ft.de  verb.  oblig.dclace 
< franc.iM;irc.dccifDclph.4i2.nu.2.par.j. ad  declara- 
tionem th  eorum,  qua:  dicta  funr,  illud  nonomitias, 
i S beet  pado  nudo  t pollit  fieri  nouatio,iuxta  tcx.Sc 
ibi  Bar.in  l.li  m.iiidato  ineo,§.fi.tt!inandati,tn  nuni| 
tacita  nou.-irio  poterit  prxiumi,  nili  intcrucnicntc  fti. 
pulationc,Bar.&  Caflr.in  1. 1 .ft.de  nona.  Bald.in  fte- 


, inedias  nouercalt!.  ' : ; •»  . 

4 *I^nuercam  non  cogi  Jiart  cum  pnuignis  propter 

tuum  inter  eos  odium pfifjumptum.  \ 

1 M prafumirtmaleafFcda  in  pri- 

Vj  U C1  uignos,  quod  coli  igitur  ex  rext. 

in  1.4.ibi,noucrcalibus  delini  mcnti.s.  it.de  inoffi.tcft. 

I.  1.  e in  quibus  caufis  cefiat  longiteporis  pleri ptio. 

' & profirendorradidit Ioan.de Caron  inrcpct.fub.C. 
defecuud.nup.nu.ps*.  qui  citar  Caftr.conftSi.i.vol. 
in  antiq.  & hocpronunci.afu  late  iliufirium  feripto- 
nim  femcntijscxornauir  Tir.iq.  de  leg.connub.  par. 
p.gl.i.nu.ip6.Hincquicquid  facirpatcrcontra  filios 

2 ■fnoucrcas  habentes  ptxiumi  factum  noncrc-ilibus' 

, iuafionibus,probauitCaftr.&  ante  cum  Bal.,Sc  Ang. 

&ali;fcquunturin  1. hoc  colore,  ff.eod.tir.dc  inoffic. 
tcftam.d conful.Bertran.in conf!2 2.num.4.vol.3. St  ' 

3 ideo  etiam  rcnunciationes  facta  f per  filias  h.i  betes 
ooucrcas  de  bonis,  dhareditate  paterna  fadspiae- 
fumunturproptcrinfidiasnouercalcsiidcoq',infrin- 
gi,&  annulari  1 acil ius  diccb.-it  Curt.  & poft  cum  Cit 
gno.nu.p.in  d.l. hoc  colore.  , 

Ex  eadSpnEliimpnouc  & illud  cmanauir.non  eo-; 

4 ginoucrcamt  itare  cum  priuignispp  mutuum  intet 
cos  odium  praifumpiu,  Iac.de  Aret,  per  illum  tcxt.in 

J. fi  difeeptetur,  ff.  vbi  pupillus  educari  debear.  & ibi 
Alb.Bafinaud.hoclocum.C.filecundonuilicrnii- 
plerit,in  fi.d  ini. ii  ca.C.dccdditiomb.  infcirisxiuos 
adducit  liellon.conf  3 i-nu.S. Siluan.conf28.ini.  19. 
hoct^me  iudici  aibitrarium poft plurcs dicit  Cagn. 
d.i.hoc  colorC,nu.  10. 

'C  b e LV  s 1 0 ^ic  xmi, 

• '.  ' a R G V m e'n  t V m. 

V • 

• • 

Quo  pado  probetur  per  tcftes  nodis  tepo- 
p.ore  aliquod  maleficium  oflfe  eo miflum.  ■ 

: . SVMMARIVM. 

I tempore  commijfum  non  probatur  ex  eo,  quo  d te- 

Jies  depondntjimpliaier  de  vifu  Jiutcrim  nalfter  ,Jiu9* 

' ciuiliier  agatur.  Et  cur,nu.i.  , 
y 'I^£lis  {empore  commifium  te/ies probare  volentes,  Ji  tan- 
tum devifii  deponant fujpeili  redduntur. 

: 4 NdSlis  tempore  ji quem  deisqui/ie  ttjies probare  velint,  de- 
ponnntque fe  illutn  vidijfe fubitciendo  ratione,  quia  Lu 
na  lucebat,  vel  aliud /ttuilc  butc,  vtique probant. 
Contrarius», nrc.^. 


fcriptum.S.fi  pa^O,ad  fi.ft.depaCiis.Saly.ial.l.C.dc  <5  T^dJis  tipore  Ji quesn homicidiu patrafe  probarevelmt 
nou.Soci.COnf  8p.nu.5.Vol.3-Alcx.conl.l3.col.peil.  tjlei,  deponantqueje cognouijjehomicidam advocem^ 

verf  fecundo  refpondco»vol.2.q>  th  ita  poteris  intclii  quiaeam  habent  notam, vtique  probant  etiam  plene,  vt  . 

26  gere, Vt  non  procedat  f in  curia  mercatoru,iiyqua5e  nu,'i. modo JmtteJles  omni  exceptiom  maior  es,  vtnu.j.) 

pado  nudo  abfq;ftipulationc  poterit  pr^jfutni nona- - ; Contrarium.nu.9. 

riO|,Soc.d.i.quivfnmfiUtt.nu.i8.  . , . : . l Conciliatto.nu.io.  _ » 

1 1'Noifis  teporejiquem  deliquijfe  velint probari  tejles,  depo 
~ naatq; fe  illum  vidtjie : quta  ipji  erant  x\tlds  vicini , 
propinqui, vel  vna  cum  tpfo  erant, vtique  probant.  , , . 
ll*]^(iurno  tempore  mqlejscium  eommsjjwnvt pivbetur 
^ plene, probationes  alias  inhabiles  admitti. 

Ob  nOUercarUm  pcflimam  naturam  multa  a , 1 J Prafumptionem  contra  fe  habere  eH  delici  commsjfi,  qui\  \ 

■ iure  contra  illas  prfErumi.'  ' eanofU,quacommiffumfm^^^ 

^ ^ laf^lpciucomrmjja  delicia, graulor a diei. 


C d C L \r  S l o MQXUL 
A R G v'm'E  N t V M.  ' > 


SVMMARIVM.  . ^ 

I *lfpuercam  prafumi  male  aJeSiam  in priuignos. 

. 2 ‘T^lpuercaUbusJuaJiqmbus prafumi  falUem  quicquid  fa- 
tit  pater  contrajitiosntneercas  habentes, 
f Renunciatsoms  falfasd  Jiliabus  nouercas  habentibus  de 
bi»h , beertditate  paferna  prafumi  falfas  propter 

* • k.  ^ . -V  • 


tempore  t comiiTura  non  probatur 
cx co,q>  tcftcsdcponant  fimpficitet 
de  vifu,  liuc  criminaliter,  fiuc  ciniliter  agatur,  vt  VO’ 
luit  Bald.poll  Oldradu  in  l.fi  non  fpcciali,  C.de  tcft. 
& in  l.ArethuIa, ff.de  fta  hom.d  in  c.  i .§.porrb,tit.q 
fuc.primacau.bcncfainit.  Ang-in  l.i.§.inccrdu,ft'.fi 
Iqjipbi  Mafcardiyvol.z,  ' Kk  4 pars 


\ ^ 
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Mrih«i«d.pef.  fc  in  conf.  i94-  vilis  proccOibxolaM. 
Cnai.  conf.5».ru.i.  & vot.si.nu.i  i.  & c64.4s.nu. 7. 

Crph  coni:»! nu.8.Alex.c6t;4.nu.5.vol.6.  Dec.coC 
}(5s.nu.2.4cconf.42»nn.i4Arct.inMale/.in  vaf.cu 
Mrt«nt.d.inqiiifi.ad  fi.Bof.tiijic  oppof.cot.teft.nu. 
4S.Ncll.de teftib.nu.  1 26.Clar.in  prac.£riin.S.»i.q  2 1_. 
Bol'dcin(Ji.mi.ni&vo'uitgl.vbi  Bal.Sr  DD.in  l.ll 
cfl  csccptionc.S.in  hac.if.ip  inct.cau.  Bal.in  I.  r.ft.de  , 
i)S,qui  funt  fui, vel  alieiur.icin  l.noo  ignorat.  C .qui 
' aco2fa.Viu.com.0pin.in  verlitcftis  dcponcnsdc  no- 

* ftc.vbi de *c6i opinioneomnifi DD  tcftaiur. Cuius 
a pronunciati  ea  cli  ratio,  t quia  cum  n6  dicant  Lu- 
na luceret, vel  lumen  erataccenfum  comta  naturam 

deponunt, cum  dicunt  aliquem  dcnofle  vidiflV,*  16 
i feipfis  naturalitctreptobantur,vtdicuniDD.  locis 

telati5,icBoird.nu.i7a.ScClar.d,g.2i. 

Hinc  tcliatur  01d,pialifl'e  accufatum , contra  quE 
erat  probatum  maleficium  pertcftcsde  vifu  noflur- 
noiprobando  q>  illa  no£lc  Luna  no  lucebat,  nccalia 
lamina, per qux  poterant  icftcs videte,  vtrcfettNcl. 
£)ta.loco,ac  Ang.d.S.inhac,vbiCuin.&Dec.conlil. 
4i9.nu.  I s-  qua  ct  taiione  telfequofdi  Athenis  falli 
cbuiflos  fiiifle  fetibit  Plut.in  Alcibiade.  Ad  gi  facit 
fcquens  ampliatio.  Na  amplificatur  adeo  cettSeBe 
2e  indubitatam  hancconclufionem.vttefteseo  1110 
j dodeponentesf  fufpcaitcddamunvtdicit Viu.elTe 
i de  mente  * omnium,  d vctfteftisdcponEsdenocke, 
Dcc.d.c6f420.&  covfquc  et  procedit,  vthtiiufmo- 
di  tclles  nec  faciant  indicium  ad  torturam  nili  depo 
nSt  illum  ad  vocem  cognoniirc,vtrndit  Bal  profiti- 

do  In  l.fi  non  fpcciali,nu.  t.C.dc  tcfta.dc  veriliinilitet 

habeant  notam  vocem  rei,  vt  decipi  nOpolfint-  Cot. 
in  mcmorab.inverb.teftisdcponSs,  Clar.in  d S.fi.q. 
aj.vctffcd  quid  fi  tcftis,Boll^d.tit.dcindic.nu.27t. 

4 Pntmifla  modolimiiantutnon  ptoccdctc,  t qn  te 
ftisdeponcnsfevidille  aliquem  dei inquentenoftur 
notpcfubijcetctrationem,qiiia  Luna  lucebat, vel 
aderat  lumenlucctnx,velisiiis,adco  quoddignofci 
pore'atdelinqucn5,quia  tunc  probat,  laf.ind.l,  lino 
fpociali.dc  in  Mi  nonminorem.  C.dc  iranfadV.  Dec. 
conf  i6i.&inconfl<5!.nu.a.4c  in  conf  429,  nuis. 
portOldradum  Bal  St  Ang.d.S.inh.ic-Crot  trafl  de 

* rcftib.nu.)ti..Me):  confi.4.nu.5.Stcft*c6mun  sopi 
l)io,vt  per  Vru.d.vctf  tertis  deponens  dc  noflc,  Jc  tra 
dunt  omnes  fupta  relati, ita  dirtinguemes. 

} Huic tfit coi  opinioni, nili  vitra  lumen  L'inrin; 
tcrucniat  alia  certi tudo,vcl  conicflura,  non' alfeniit 
BoBd  nu.i7i.de  mente  Fcl.in  c licut.col.  J.  de  re  iu- 
dic.Sc  Bal.in  d.S  potto.ScCorn.in  d. Mi  non  Ipcciali. 
adhuc  enim  huiufmodi  teftes  non  videntur  omnino 
i:  tegrj,cuin  fundit  Icluper  lumen  Ltm*,  qux  habet 
radios|iigubics,fareturin,qr  iiiciuilibiis, Sedum  ci- 
uillreiagiur,  optime  concluderent,  non  tamen  ad 
torqucnduni.Sc condemnandum  in  ctiminalib. 

6 bccundo  loco  rcftringiiut  Conclufio,  t vt  non  ha- 
beat locum  i qn  tertis  deponeret  ft  cognouiflccom- 
mittcnrcm  homicidium  dc  nocte  ad  vocem,  quia  ha 
beret  notam, nam  talis  depolitio  faltem  faccrctindl 

* Cluni  ad  ioriurain,vidiximusfupia,Sc  * vbiq;  tenete 
DD.tcrtaturC»t.in  memorabilibus,veri.tcftisUcpo. 

7 nens.Qiiod  tamen  dc  terte  omm  f exceptione  maio- 
re inicuigiiur.vt  per  Soc.conl.  S4-  col.i.vol.  i-telatu 
per  Bolf  cit.loco. 

3 A uiplia  hanc  limitationem,  t vt  ncdfitalcs  teftes 
faciam  indicium  ad  iotturam,('cd  etiam  probent  pic 
ne,  Alex-  conf  24.col.j.vcrf  nccobrtat,  vol.z.quod 
dicit  fuific  dc  incntc  Cynin  d.l.fi  nOlpeciali,  Sc  Bal. 
inl.c6ucnticulam,in  pen.col.  C dc  epif St  clcr.  Spe. 
tit-detcfi.S.i.vcrfquidcrgo  fi  viro,&  mulicrc,Hort. 
ftlo-And-in  c-4.de  confnet.Cyn.in  l.tclliuiniin4.q. 
Cdctertib. 

9 liicontrariam  umen  f facit  qtsod  cSluluitCorq. 
touf-io.col.;.vet£ScmEtauiiiuKV(^i.vb2dctaa>i 


lofephi  Mafcardi 


lutiaudirum  vocis  abfq.  vifiinoncflctutam  preca- 
tionem,3c  efle  * tonmunem  opinionem, tcftcsdcpo 
ncntcsdeaudiru  lf»lo  nonprobarc*&  voces  aliorniu 
facile  imiwnrur,Cyii  d.I.(i  non  fpcciali,CUr.d.q.2 1. 
verf  icdquid  Ii  teftes, & per  Bofr.d.nu.i7i. 

10  Sed  poterit  hsce  repugnantia  tolli, t fi  dicamus  pri 
mam  Opinionem  veram  cife^qn  tcftimonium  dc  au- 
ditu adiuuareturalijs  adminiculis,  nimirum  quia  pp 
familiaritJtem » 3c  notitiam  non  vf  falli  pofle , \ t ia 
cafu  Alcx.tbi  enim  agebatur dctcftiinonio fotoris, 
quz optimi  przfumitur  nouific  vocem  frarris , argu. 
l.oiiaui  ft*  vnde  cogna.dc  cum  raro  tam  bene  imitcii 
nir  voces  alioru,vtdilccrnincqucanf,non  vf  oblUtc 
didum  CJari.arg.l  nam  cum  adca,tf  dclcgib.  Idem 
etiam  dici  potenti  qn  dciinquentescPfcncJbU  in  ali- 
quo locoi  cuncenim  multiplicitaspcrfonatum  f\on 
porefi  inducere  dubietatem  cicca  voces, vr  per  Corn- 
dr  conf  10.  vbi  dc  dc  alijs  conicfluns  idem  iudicinm 
fieri  pofle  affirinac . Secunda  vero  opinio  poterit  ha- 
bere loamiK^n  deponens  dcanditucfTcc  talis,  qui  do 
facili  polTcc  decipi  in  vocc,nec  cocurrerct  aliqua  ad- 
minicula i dc  hzc  conciliatio  colligi  poteft  cx  infpc- 
^ionciprorum  DD-dc  innuit  Boird.nu.i73-&Clax. 
vbi  iupra.  Et  q>  dicit  Come.  d.  conf  lo-  deteftibus  de 
auditu,  habebit  tantum  locum  in  cafu  tefta menti  cd 
dcndi*propte^a  9 rcftator  plcrunque  inurat  vocem 
infirmitaregrauatus,  quod  poteft  fallere  teftes  etiam 
noram  vocem  habentes , vt  tradit  Bart.  d.l.a.  S.  item 
i,abco,ft'dcaqua  plu.arcen. 

1 1 Tertio  lim.raiur  coclufioio  tefte,t  qui  deponeret 
fc  vidi(Tc‘jliqucni  malcficiumcomirtcnrcm  de  no- 
de,quia  erat ipfi  valde  vicirms.de  propinquus,  vel  c6 
morabatur  fimul cumipfb,'  namruncnili  probetuc 
nodem  tiiam  adcbii)uncm,dc  oblcurl  fui  fle » vt  nec 
vicini,  iScvaldipropidqui  quenqua  videre  poflent» 
vel  quod  reftis  cftctdiftans  ab  accurato, per vnam.vt 
loqmmrur  DD.b.iUftratam,optiinc  probabit,  vt  pro- 
bat Oldr.ften  dc  Vad  in  Apoftil.a J Aret* in d l. non 
minorem, per  Ril.de  Ang-ind.S  in  hac.de Bal.in d.l. 
Arcthuf'a,in  Iccunda  ledura,quos  referi  Viui.  d.ver. 
tcftis dcponcnsdc  node ; 

Pcmiim  circa  hxede node c5mifla regula  porco 

1 2 ftituift  vt  ad  f H.a  probanda  admittantur  alias  inhabi 
Icsivi  per  BofT.d. tit.de  indiciis,  nu.  1 7 ■.  gl.  in  d.l.  fi  cfl 
exccprionc.jl.inhac.Dald.conf7i  vol.;.  Ale.x.confi 
2f.col.  3 . vola.  A ymo  conf.  1 78.  Alex.  conf.  1 s 6.col. 
4.hb.5.Dcc.conf.  r6}.nu.S.dc  conf.iS  j.nu.iS.  Marfin 
l.dominomm, plurium, nu.7].fP.dcqiKi:ft. 

1 ^ Secunda  regula  cooft:tuitnr»|p]a'fumpti6hecoit- 
tra  le  habere  dclidi  cdminj,qui  ea  node, qua  comif- 
rumfuit;inucntuscft,Nouel.in  prac.aim.pag.24.no. 
4t.Crau.c0nf  15  nu.t  1 Marl.conf  83.nu.J6.Abb.1a 
c.  I dc  clandcfl  i derponf-  Argui  tur  enim  cx  tempore 
flodurnode  dolus, & delicium,  facicca.conliiluitjde 
oili.deltg  gl.in  c.  vnico.in  vcr.occulca,  viccdcfijft. 
bcnefBal.in  c.a.dcfid.inftru. 

14  Tenio  node  commiflfa  fdclida  grauiora  dicanf» 
Af  arf.d.con(.8  3 nu.  1 6.Koucl.d.QU.4i  .BUncin  i.fiOt 
nu.  1p3.ft.de  quzftionib. 

(;q^  C LV  S l O MCXK 

‘A  R G V M E N T V M. 

^Cui  incumbat  onus  probandi  nullitatcm  :ti 
quomodo  ca  probetur. 


SVMMARIVM, 

X T^UilaUmpropommprobsrtdtbtt. 

Z Qwtr^nuUtMmmdubiQiuditaru 


Deprobationib. 

S  AJfertntiUfLxmtntumyJiueontra^ummillumtimfumltit 
enut  probandi. 

4 KulUutpnixaiUt  rt/ultantrm  , ^hotorUm  nulla  mc 

prpbatume,mepropo/ithne  indtgtrt . 

5 HidlitAttm  notonam  nuntfuam  eenjiritxclufam . 

6 Notoriam  inin/ltuam  nontntefU^t  rtuila  decrtto  etiam 

re^ciemte  nnllitater . 

y Statuti  Gtnutn^s  declaratio . 

f NuUstaUm  non  effe probandam  a proponente ^^ando  ne- 
laturfa^umfirnpUxpro  nulUtatt . 

Quod  jmplta,vl  nutn.g. 

toNuUttafemprobare  Unetur exttpitm de  nuUitate  procef- 
/uf  contra  exteutiontm,qu.idoftn:entia^  quavilto  nuU 
litatis fubtaeere  dicitur,  iifiaeji parte prafente , ^ non 
. eontradictnttyjedpatiente  tranare  in  ludieatwn . 

ii  NuSitai  probatur proban4o pro  aUqua  nuliitatts !p0ie 
M^atwam,quaprobabitsirperreprodui1:ommre^^efis, 
^aOorttmy  ex ^uibuiinjpscipojitfolemnia  nonjuijle 
Jeruata.Quod  ampUa^vt  nu.  1 1. 

tjN uUitatcmex  aHorum  rtproduiUoni  probatam  impedi- 
re exf^uutionem . 

l^DenuUitaujemperpoJfe  probari  ex  non  a^fit  ex  aSlo- 
rum  reprodu/liune,  euxmJifententiA  tr.infitum fectjjit 
in  iuduatum  exlapfu  deeennifyfiut  etiam fatalium-- 

.15  Ne^atiuamiSam  nona^orfi,  exquanuUitatis probatio 
in/urgitprobaripojiper ttfies  Itterptot,  qui proeefiui » 
d!T prolationi (inUHtiapraJinUsfucrsnt  ,fru  vtdtrint , 
dyexaminauirint  afla , (jprocejfum , m qutbm  talia 
nonjint  reperta . 

1 6 Aiium  iUam  , ex  quo  nullitat  pratcnditur probari po^e 

fuifftgejlum , Itctt  persnfPeiitomm  appareat  nonjutffe 
in  proetjiu  Tegtjiratum . 

17  NuiUtattmprwaripoJJeper partti  edhfijjionem  quo- 

modo. 

* Probarcdcbci 

Wlllttltwlll  iiuc  ad  incentioni,  (icurad 
exceptionem,  aut  replicationem  fundandS  id  faciat» 
vt  colligere  licet  cx  tcx.  in  c.  cum  iuper.  dc  re  iud.  dc 
in  c.in  prxfentia.de  rehuncia.quod  cx  fnla  Guidonis 
deSuzaria  probat  Io. An.ad  Spee  cit.  de  execu.fcnc. 
S.ponremo.nu.d  3c  in  additione incipicn.  $.fcqucti, 
& confuluit  Ang.in  conf.147atteftarjo.qua  fcquituc 
Jranc.in  c.dilcito.deappcl.qax  conclulio.  dc  ca  prC- 
fumptione  iuuamr,  ^ ftar  pro  vaiidiratc  afius,de  qua 
perAlcia.in  iraci  deprxrump.rcg.3.prxruinpt.?4.dc 

ix  in d::b. contra tnuHitateiudicatur.Bald. ini. ea quarn 
coi.  10.  mf  fed  fubiungic.  Cdc  {ideicommidis  Rota 

decif  5 8 d.vtniin  n cu(r.i  .in  antiquis,  bgid.coacl.i  n* 

£ £pi(^opus,dc  dcciff40.tuiidubitatum.nQ.).inno- 
uifs.  dccumexpiuribus.mitliras  deducatur,  debebit 
caufa  nullirarislpccifica  proponi, &probari  Dommi 
Kotx  decif  f4t.  nota,  quod  intentans,  dc  dccif 749. 
nota,  quod  fi  principalis  pcrlona.inantlquis. 

^ Hincaflcremittcftaincntum,feucdrrac^umnull& 
incumbitoous  probandi. Ui  fcriptumliercdcm,d(ibi 
Bald.C.de  prob-Dec.conf  i i.nu.8.  jdem  Bald.in  l.a. 
Ode  edic.  Diu.  Adr  tolUn  ft.de  in  I.Rriniarios.C.dc 
tcflam.  milic.  dc  pleni  ponit  Vant.  in  trafl.de  nulLit. 
titu.^quo>dc^quib.nu4'faciunrquxidein  Vanrcon 
geflit  cit.quid  Ut  nullitas,dc  vade  dicatur,  nu.z6. 

4 Declaranda  modo cft  hxc  c6cl uHo,  t vt  nd  proce- 

dat io  nullicare  cx  af^is  rcfultantc,dt  notoria, que  nc- 
dGprobaiionc,rcd  necpropolitioncindiger.  Ang.jn 
l.ii.ffxlcpcuiim.Alcx.in  l.i.C.  vtquxdcf  aduoca. 
£ely.in  e»c6otdind*vol.8.ver£prima , declaratio,  de 
reicripri»,quodadiducit,dc  fequicur  idd  Vanr.rir.  quis 
poffix  diccrede  auUirate.nu.52.de  fpc^rc  ad  officiu 
iud  icis  haiKootorum  oullitatcto]lcre,eciam  litiga* 
tonbus  ipitf  taebti^  ponit  Card.  in  clern.  t,q.ip.de 
re  tnd . A lexiCooCu  5 4U1. 5 . 1 ib.  d.dc  poft  eos,quos  add. 
idem  Vanr.cieacoritu.qujsponit  dicecede  nollirate. 
nom.  57>cxquodeciditu[;  hSc  notoriam  ouUiutexn 

n ■ ‘ 
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f qu3quamtccn(ericxc!ufam,)ar^abr.tir.dcexccti- 
tione  rei  iud  conci.  i.nu.S-d:  titu.de  cxccp.conc.  i.dc 
poft  eu  Cdnrar.in  l.vnic.limitatio.7.  ver.ratione  nul- 
litatis  nu.  6;.  C.  (1  dc  momen.pof.fuc.app.  dc  iiorocia 
dicitur, qux  nohabet  aliquam  dubietate , nec  aliqua 
dirputationccftvdata,Franc.inc.dilctlo,im.i5|.^- 
pifi.vcrf.de  inrdligc.deappcil.Fcl.iii  cinicr  ccrcras. 
coi.  5.vcrf.intcilic;e  de  re  iud.  Dcc.in  c.cx  partc.col.5 . 
verr.t.fallit.dcom.dekg.Ccpb.conCaounum.io.^ 
conf  loi.nu.  i6.vol.a.Qabr.de  cxcep.  rei  iud.  coci,  i . 
nu.9.dcillud>quodin  pro^olitodiciinusdc  nulliiate 
notoria,habctctiaip  locum  in  notoria  iniuftitia.quc 
iml  litati  xqui  pollet, vtlate  pcrFdin.poftatiosindi* 

6 docapjtulo  imcrccrerasdcrciud.imodccrctoticii 
ciete  nuilitates  no  intcDigctur  etiam  ceiccFa  nottKia 
iniuftitia.quia  licet  iniulfiri.i  includat  nulIitatS,  dc  ei 

uidicitiniuftam,futficiacprobarcnul)am,vcio(niic 
clpoft  Inno.in  c.cu  contin^at.in  fiii&dc.otfi.delcg. 
nullUas  tamen  no  includit  iniuftitiam.quia  vcrlatiu 
circa  proccflum>dc  ius  publicu,&  inmftiua  circa  ius 
priuatorum, qux  etiam  nd  cft  veri  nuUiias,  fed  fecu* 
dum  quid,dc  ideo  no  cdpichcndetur  in  diflodecrc* 
tOiUiie  ftatutaficuc  non  comprehendi  in  vcrbisntus 
magnxeuri^ decidit Sacru  Conciltu  Ncapoiitanu, 
icftc  Aifiid.dccifiS.quxfaciurprodcdaranonc  fta 

7 tuti  t liue  dccrcci  Gcnucnlis  icilcicmisfcntcntiaruui 
nuilitates, dc  cxccUuscx  quacuquc  cau(a,qui  nu  fue- 
runt propoliti  intra  tres  mcnfes,adic,quai'ciucciain 
judicatum  tranliuit.vt  non  excludat  notoria  iuiufti* 
tia,vcin  (imili  ftarutoRomanodiremcrcDD  Rotx 
in  vna  Romana  p^rxicnlic  coucnuoniscora  R.  R D. 
Robufterio  dic7.*Noucmbr.  1580.  moti  ciia  qnia  id 
ftatutum  cftcdrra  ius , Ik  cum  n6  tangat  iniuftuiam, 
qux  cft  lubftantia . non  tangit  etiam  notorictarem , 
qux  cft  qualitas, qux  facit  ccum  cafum  mutum . 

Modo  ad  rcin  noftram  redeundo, fccudo  loco  dc- 

8 claranda  eftconclulio,  vt  no^rocedat,!  quando  ne- 
gatur tadu  iimplexpronulliutc,  vt  puta  > quia  nego 
rac  oqnquam  niiQc  in  cama , vcl  ad  Icntcnua  citatu 
libellum  porreflum, litem  coteftatam,  vcl  ordinS  iu- 
dicij  fctuatum,qux  pcc  modu  abncgationis.fi  dc  cu- 
trario  non  c6ftcc,pro  legitime  probatis  habebunt,  vc 
ponit  idem  Vant.tit.de  nulUtaden.i  quo,6c  i quibus, 

9 nu.6.ibiq;  hocampliat,vc  idem  (it,t  quando  nullit.i 
tis  oftfd^dx  caufa  proponeret  negatma  alicuius  qua 
iitamcxtrinfccx,  quxit^compeut  vnfvtnon  alteri, 
vt  0 negetur  iudex.aui  cotra  perfonam  oponatur,  nd 
cum  huiuTmodi  qualitates  non  pr^fumantur.c.cu  in 
iurc  pcritus.de  otH-dclcg.l- 1 . C.de  mSdaiis  principu, 
dc  colligi  poteft,  arg.  1.  non  ignorat.  C.  qui  accniare. 
i^risprobat,qui  cx  his  capitib.  nullitatd  propoiiit,  cx 
00  qaodde  iliis  nullibi  c6ftci,vt  percudem  Vanr.tit. 
de  nulli.  dcfcc.iurif.nnm.S.  dc  tit.  dc  nulli,  femen,  cx . 
dcfcc.inhabilir.feu  mandati  comparent, mim.da. 

ri  Subdcclaracurt  modo  huiulmodi  declaratio,  vna 
cG  ampliatione,  procedere , qu^o  fenteotia  nodum 
in  iudicatum  tcanliuititunc  enim  pro  ca  nd  prxiuini* 

* mr,vt  per  DD  communiicr  * in  c.  quonii  cotra  in  li. 
de  prob-fccus  quando  Icntcnru , qux  vitio  nullitaiis 
fabiacerc  dicitur,diCla  cft  parte  pi  cfcntc.dc  no  reda- 
mante,fed  paticme.  tranfire  in  iudicatum, iia  co  cafu 
propter  auuorirate  rei  ludicarc  prciu  muntur  omnia 
iurisfolemnia  nulluatem  excludentia , dc  excipienti 
dcnulliuteprocciTu contra  exccucioocm  incumbit 
onus  probandi,  vtrcfpondit  in  terminis  Inno,  in  d.c. 
cum  in  iurc  peritus,  coi.  fin.  quem  adduci  t , fcquirur 
Ror.ind.cap.cumin  iure^cntuscotom.u.  vbi  dicir 

* comnmncm  opi.  maxime iis.in  ipfa  * cuuneians  icic 

* Imo  inl.fcicnium  vbi  etiam  * communem  cfte  opi- 
nionem tcftatur.fr.devcrb.obli.Meno.^nli.ioo.nu. 
S.latc  Gabricl.dcfcn.cond.4.  vbi  plene  dcdarat,an, 
dc  quando  ^ dc  quatenus  pro  lentcdria  pixliimatur» 
quod  alibi  commodus  explicabitur . 
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Hoc  i gifur  poftrcnu)  csfu  probanda  critnullitas 
aljomoJo,quain  per  negationem , vrper  Ang.  cita- 
con('a4.quem  adducit  Niilip.in  c-dilcctoa^ucdionc 
qamu.in  fi.de  appcll.quaicajii  modi  probande  uul- 
liutis  limtinqmrcndi. 

II  Probabitur  aurem  nullirast  probando  pro  a)  iqui 
nalluatislpccicncsatiua  , qua: cum  fit  coarclataad 
a£ta,&  proccflum  cnu(a:*probari  poterit  per  rcpiodn- 
£lioncrcgcfti,\'a»^oruni,ex  quibus  inrpici  pollit  fo* 

, lenia  no  tuiiVe  kruafa,niiniiu,qa  ibi  non  apparet  de 
citatione»  neqjdc  potcPatcjudicis  »ncc  de  perfonis , 
neq  de  ordine, vtdicut  Bar.in  l.i.C.dc  errore  aduoc. 
Imo.inconf.Mo.in  caufa.qua:  vertituninprinc.  Mil. 
in  rcpcr  vcrfrcnt  a qua  non  cfi  appcllarum.Dcc.c6r. 
4Bt.num  4.Soc.conr.prt. colum. 9.  arcaincd.  verfic. 
fcd  e lare  etiam  rcfpondciur.lib.vSc  tunc  vere, & da- 
TcprobatdcnuUitatc.dicit  Aymoin  trad.de  aniiq. 
temp  par.i.vcrrcx  pracminisnu.5}  Bar.inl.ij,qui  ad 
ciutiia.Cdt  appe!.&  in  I.  i.ff.  fi  tutor » vel  aitatorap- 
pd.Bal  in  l.fi  contra.C.dc.appcl.Alcx.conr.tzj.col. 
8.vol.4  &inc6r.i2?.col.3  Iib.i.5cinc6f95*in  prine. 
Jib.6.6cpcrDD.ind.c.quoni.im  contra,  de  problate 
Vant.cit.arotracVnr.aquo.&aquibus.nu.ia.  eu  plu- 
ribus icq-5:  cum  .idoiuin  pluraliusn6ptxlum.aiur; 
fufiicici  parti  rcproduccnti  alia  aila  negare, & aducr- 
lario  pratcndciui  plurafuifle,  incumbet  onus  proba- 
ri i. vt  Ijtepcr  Aymo.d.a.par.prin.nu.55. 

11  Ampliaiuradco  proccdcrcthuncprobnndi  mo- 
riujvrex  co  dicatur  proluiio  fieri  incomi  nenti, vt  sc- 
iit conlulcndo  Alcx.conl.j  j.col.  fi. lib.i. ponit  Fran. 
Hcrc.in  t: ac.de prob.neg.nu.17rt.5c  efi  milUiashmoi 
tup.ccx  artlis  apparear, potem  dici  c’uidfs,5cno:ori.a» 
vil.u^  per  V.int.tit.quisponit  dicere  de m1l.m1.51.5c 
Contard.in  d.l.vnica.limir.y.nu.  5 7. 

£xquodcduciturtnul]i(.iicmhoc  modoprobata 
impcdireexecufionem  , cuinnonrcquir.iraltiorcm 
indagincm,rcddicaturcKnen.s,&:apcrta , Alc.x.citato 

* coni  ? j.in  fi.vbi  hanc 'communem  opinionem 
Dodonim  vbiq  docuit,  idem  tradit  Barc.aucmalij 
Icquuntur  in  I.4./.condcmnatuni.ff  cic  rciud.5c  con> 
fui  endo  poni:  Vcgius.c6X.4d.nu. 9.  & quod  impediat 
'cxcemioncm  e;  trium  confoimiuniconfuluitOldr. 

f in  conC  iort quem  plurc.sfequumur,5c'  comimincm 
illius  partem  dicit  Bertr.  conl.84.vol.  i.vt  perCabr. 
tit.dccxcc.rciiudCQcl.i.nu.S.vbilatc  dccUrar,an,6c 
quando  notoria  nuUitas  impediatexeeutionem  tdu 
conformium  , quam  mipcaircexccutlonfiinflfi  ha- 
bens ex  difporifionciXamn  exceunone  parata»  tradit 
Bcncd.in  tr.atl.de  libcl.gujicntig.p.ir.  a;q.  is.vctfic. 
ter:  lo  Ibeo.qpem  refert.  5c.lcqumir  Mcnoclu  de  adi- 
pilcen  polVrcmcd.4.  num.  Spj. 

14  Aiupliatur  fecundo  procedere,  t etiam  quod  fnTa 

rranfitum  fcciflct  in  iudicaru  ,c\  lapXudeccnnij,fiue 
ftf.ualium.nam  ex  actorum  tQprodufXiouc  Xemper 
de  nulUtatc  ex  non  .ittis  probati  poterit i ita  poXl eos  : 
quosadducit,  ponit  Hcrc.in  tr.!  rtt.de  proband. negat. 
mi.i~7.  a quo»  ^ahaampliationcs^di limitationes 
fumi  potcrunqu®cummaximc,idprarumpfioncm< 
qux  clt  pro  rcntcntia,3c  ad  artloru  probarioncm,pcc-, 
tineant , hic  referenda  nonduxiums^  4 

15  Amplies uuc  velim  tcuiolocotiimoi  negariuam 
no  .iwloruiUjCX  qua  nulhratispiobaiio  inlurgit»  pro- 
bari polle  non  foliim  pci  rcprodurttionanhumiiNOr 
di  proccflus,fcd  ctia  per  tcilcslltcraips,  qui  proeeXTui 
& prolationi  lentctix  piarfcmes  fuciinc»  Icu  vidaint; 

Si  cxannnaucrintart^a , & procefium  ,ia  quibus  tali« 
rion  fiicrunt  reperta:  elt  enim  hawncgatiua  coarcl^* 
ta.5ciclcoprobabilis,Ant.in  cap.quoniain  contra, in 
vJnmach.irra,col.  i.dcprob.qucm  adducit Mil.in 
rcpcr.vcrf  lententia,  d qua  non  cft  appel.5c  pcrplura 
vemdudit  Vaiu.citaiotituI.aquo,&  quibusmodis, 
num.  IO.  ^ ^ 

»<5  Dcciaij  uaicfl,  quxdifta  luntiu  proccdnt,  t.v» 


' nihiiomimi.  probari  poOIr  aAom  i llumi  ex  q«oniI- 
Xitasp:atcnd,mr,itiificgcAum,Iicct  pcrmfpcdioci( 
appaic.rr  non  fiiillcinproceflurcgittratum,vcdem* 
gaciuajqua-  per  Icripiura:  ptodurtlionc  probatur , era* 
dit Herc.aMcg.tract.de probait.ncgar.‘nu.  i74*>5c  iioc 
ca(u,quando  per  errorem  fcripturafuiromilTa»  pof* 
fune  acta  per  tefies  probari,v t per  Ca  lt.cOMf.6o.nu.  2. 
vol.  1.&  alibi  .inigimus. 

7 Demum  probati  poicritf  hmoinullitasperparfis 
confellioncm  I nimirum  litem  nonfuificconiefiatf» 
vel  quid  (imjlcnu!lintcm  inducens  nofuiircfarttfi, 
vtadno.Mil.cir.veiffcntcn.a qun noneXt  appcl.Fel. 
inc.de  caulis, coi. ^.vcr.^.cond. de  ofHc.  dcicg.  Vanu 
& aliosadducens  d.tit.aquo,  5c  a quib.  nu.  20. 

moT^cLVSJo  ^tcxyi . 

, A R G V M E N T V M. 
Numerationem  non praefumi,fed debere 
probari : & an  per  confeflionem  probe- 
turi 

S r M M A R I V Af. 

1 Kumirationon prdfumitur,fedabeo probafrdjefi , ^sd 

dixerit  tjlt  fafism» 

2 *I>lumerattQntm  non  prohari  ex  cor^^om  de  recepto. 

} Jgtntux  nut»erationt  non  fujjicit probare  confrffionfdt 
reeepto.Contr.Tm.^.Conetliathtnu.^. 

6 Ku*r.tr.ruonem precari  ex  eonfejjione  de  recepto  eUtffo 
bunnh.Contr.nu.T. 

S ex  meraerahonenon  fulcit  probare  confrffionen 

dertcepto,/ecus  J;  :x  }K:t!uo  n:tHa  JaSfa  mentione  in  li- 
bello de  numcralioMi. 

Q/iodinteUrf.Uy  ficuse^e,^uandoagirett/r  exmuiuicoetr  ^ 
jijJione'.nam  mobumretoBor,  vtnu.e^.Ft  er/r^ia.io, 

1 1 Depectum  xoti  probari  ex  eonfejjione  de  rHepto» 
Contr.nu.  {x.QomiliMio , nu.  1 
l^^PJumtrationent  probari  ex  ccnfejjione  de  recepto  in  om- 
nibus aiijs  co)itra<libus,pruterquiim  tn  nuttuo,ijP  dote, 
15  Numerationem  probari  ex  co»frJ/ione  in  extern  eomtfa- 
fiibus  pralerquam  in  mutuo dote,  quando  conf  jio 
fieret  ad  obligandum,  ficus  fi  tenderet  contraeoffitem^ 
ttm  ad  libertatem  alterius.  I 

irt  Numerationes»  probariexconfiJJiomperpaBumjwlat- 
erptilationem.Contr.nu.  17.  Conciita!io,nu.\li. 
l^^IJunnratione probari  ex  confijfione  adlAerandnmte- 
dente  clapjit  triginta  diebus, adeo  'Vt  nb  admittaturpree- 
b.'itioerfd:torts  in  contrarium. 
iO*Flurt:erauorMfn  totius  probari  ex  creditoris  confefitone 
tendente  .ed  Uberandum  elapjis  triginta  diebus,  etiam  fi 
nb  fiat  exprefie  pro  toto  debito  ,fed  dieatur,vt  foletpn 
\ijhfru  reitquo,  quodniibidebebas. 
ziNumtraUonem  non  probari  ex  confijfione  in  contraSi- 
bus  extra  mutuu,et  dotem,  qn  lex  ad  excludenda  frath 
dem  requireret  oBtialtm , ^ veram  numerationem. 

22  Numtrationemnonprobariex confijfione Joluttonis  fae 
Si.s  .f  cedente  in  injtruneento  c^mtt.Contrariutie  ,nM.- 
z i,Co'?iiiii(Uio , w«.  1:4. 

1J\.  v:  tfi  drarris  spoii/atiidi  ,vtnu.i$. 
z>:Cv»/ephnem dep^itarq Tjon fatistfieai  retroBum  ,fid 
opus  tJfitVtcotijietdrreaUdyvera  numeratione  ad  hoct 
vtdicipcJJU  drpoJitumreBv  faihtm. 

27  *P-{iiimrattontmprobariex  confjfionede  recepto  pefi  bif* 
nsum , non  ante.  £t  cur. 

2B  N/uneraiioiieei  probetur  ex  Usnfjfiom  de  recepto  pofl 
biennint^poicrit  tamtnconfittnspofi  bienmum  proba- 
rtpex-umam  non  nuneeratS fitiJe.Comraremm^.iq, 

CQnsiU.Mta,ntf.jO. 

3 1 Nufiierationew probartexconjeifiont de  recepto  anubtf- 
niuw  fnuorepia  caufd. 

Si  TtufUt  amt  in» 
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indicii  implorato  6^to , vt  ibidem  exemplo  de- 
dar Jtttr  . 

'^mrriUionB prabanin  eonfraihi  mutui ex  eonfijjiont 
antehimniuta.Con(r.»».ji^Coutiliatio 


* I^urncrstio 


nullo  temporis  curfu  pra:- 
fumimr,Aret.in§.idcm  iuris,nu.'67.lnll.  dc  cxccp.5c^ 
diccti  numeratione cilc  iricumbitonaspro- 

,bandi,  cum  maxime  nori  luiflemimcratuni  fit  ihcni 
ncg.iriua  , cpiiisnatur.ilir.itionc  probatio  nulla eft> 
idcoq;  probatum  intclligatur.co  ipfo, quo  contra  n6 
conftat.l.aflcHcratio.C.dc  non  num.pccun.  1. 1 .& ibi 
Fulg.gi.&Bar.ii}  l.i.C.eo.BaKcoriliiil.  rumi.a.volM. 

'•  Ang.d.S.idcm  inris.nu. 5- Arig.qucinTcfcrt  Aicx.m  1. 
«ii  ftlpulamSiS.CruifogoiMis.im.xa.rt.dcvcrb.  oblig. 

» (^6d amplificari  poteftctiamtconfcflioiicdcic'  . 

cepto  intcnicnk:mc,vt  probant  l.nddurta:,  & texr.  in 
l.li  cx  prctio.&  ibt  gl;Iac.Butr.  & Bal.  C.depo  hiinj. 
pcc.&in  1.I.&  2. Cdc do.cau.no niim.‘&  ini.i.ij.mu  ’ 


7 Contra  tamen  h.anclcdind.am:dccfar.irionc-jadd' 
Bal.fimpl.fequcnsdicluin  5pcc.confi  50;  nu.  ?.Iib.i. 
Ang.c0nf.4y. &conf.  i qnos adducit  Apofiils .ad 

Caflr.ind.§.Chrifogonus,ou.io.  . ' 

- Sed  cum  eia  pfo  biennio  probetur  huiut modi  co- 
felllonc  numcratio.nonvidcmrdchacdcdarationc 
..dubitaoduiuivt  ettam  dicit  Sal. in  d.  K Ii  cx  cautione, 

• Tquetn  refert  Fd'.&  Icquitnr  in  d.c.fi  cautio.  nu.Ss. 

€ Declaratur  tcitio  procederet llafioncu)  >|vi'fupc-  * 

. fiuseftpollta>qn  fuitaclumcsn«incradotie,lbcusli 
fuifletacium  cx  mutuo  nulla. fad.i  mCtione  in  libel'  . 
lodc  numeratione , tunc  enim  prosta  1 a confclfionc , 
quia  dicerciurprobatum  inumum  ciuily  ,.ol>riiierct 
■-  aciorjBar.in-d.§.Cnummos,intclligir  Iloin.inl  pre* 
din.ffidc  aequi.  polT.Sc  ante  eum  Ang.confi  io;.ju  q. 
vertente, & in  d.§.Chrifogonu%col.7.<5(  lanus  Al.c.t. 
in  coni’.  i7p.t;ol.pcn.vcxf.&it;^  etiam, v;ol.  z'.  laf.  in  d. 
S.fcqucns.nu.  i j.&  ira  forinap q.Fcl.in  d.c.  fi  cautio , 
nu.Si.de  fid.inllr.  r. 
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iuam.fi'.(lquid1n  fi-au-patroni.Anch.conf.  vil.a 
copia.vcrf cor!tr.ariumjhum.2;.iliud  cmmcftrccipc-  ■ 
rc,aliudconfitcrircccpi|lcjBar.  periBum  text;  iri  i.  fi 
<fcbitofcm.ft'dcnou.r.Sc  iri  1.  2.  creduum.  ti-ficcit. 
pct.  Vcroncn.caufainm  ciuil.cof  44*  m qua-fi.  dc  pras- 
icntahdo.in  i.dnb.Anch.conli44?^primocJiciamus. 
coI,j.vcri'.7.n»i.4,Soc.c6f.?.mi.4voLi.  Atnitl.dccif. 
402.rium.a.TiraQ.decoairaft.cpnucntio.,§.  4.gl9(T. 

,•  Anu.n.Gachcr.dccifi  Pedem. -40,  nourifimcloicph. 

Ludou.coricl.  14.  • ‘ ' 

3 lnrcrturc.\  hac  ampliatibneagctrf  ex  numeratio-* 
nenonfufficcrcprobarc  cofcfliorifcm  dercccpto>ad- 
‘■duciinrSpcc.irrnt.tjctcftciS.i.vcTUIcil pone, egi  c6- 
• tra  tcjjBait.in  l.ccrri  condidio.§;fi  nummos.  iV.fi  cert* 


Hic  fubiritclUgas  hanc  declarationem  procedere , 
9 quadoaduin  dl  cx  munio, prout  loqujiur,fccust  qn 
. . agcrcturcx  mutui  cofeifione:  nam  'cq ^fu alia  ratio- 
ne non  obcincrcnivimirum  quiaincprccglflet  cx  .to-' 
''^ifipnc.cxqua  no  oritur  adio  l.Publia,  §.  A(F,dcpo  - 
• liri.C^aftr.d.il.Chrlfogonus  .ad  quod  vide  Fcl.d.cap.fi 
■ c.tiuip.rm.85.&  hoc  iu  mutuo  habalocum'iimc  dc- 
, inu,qu.indpmilla  cft  frda  mentio  dc  literis,  Icn  fi:ri-- 
ptura.vt  ppf  Alex,  in  d.  S.*Chrifc>g6nu.s;  quri^a  dicit 
Icutireipfummct.Cafto  inL.ccrn  cpiididio,  S.quo- 
niam,ad  fi.ff.liccrt.pct.. 

40  -•  R.it'iptaiite  cft, quia  licet  in  alijs  contradibusco- 
fenioindpcarranrum  p70batioricm,iri  contradu  ta-^ 
. iriavmuiui  inducitobligarioncin  ita  dcinuni,  fi  feri- 
ptura  i,nrcrucniat,iuxt.agUjn  !.(i  nori  finguli,  in  vcr.'u 


,'•1 


■m 


pct.&ibilaf.&  Dcc.nu.  11.&  .idducirm  idciriBar.in  ’ T^rcigdlx.C.fi  ccr.pet.vt  magis  * *c6nmncmopinro- 
1.2.§.fi.eo.tirj6ald.  in  1.2.  C.fi  cert^pet.  Ang.&  Alex.  nem  dicit  Alcx.d.tf.Chrifogonus.mt,  1 1.  ad  quod  yi- ' 
poftmuIra.inl.fiftipulavS.  Chri(bg.  ff.dcycrb.pbl.&  deas  AIbanuin.S.R..fi.G3idiiialcraampi[llImmn,3d  ' 
inl.i.S.fiquisita.cod.tit!  Arct.inS.fcqucns.  nu.p.&  Bar.ini.fi  cxcafttibnc,nu.2., . 


■5.  ■ 


ibi  laf.nu.i  J.Inft.dcadio.  LofrcdiCpnfi  27  nm  j.fic'. 
alios congait  Tiraq.d.gl.nu.  iS.  & hanc  fcmcntiam 
Vicriorcnr  dicit  lllulltilFimus  Albanus  poft  Alex. in 
d.S;  Ii  nummos.  J \ ^ 

C^onn-a  hoc.didnni^t  dicitur  fcnfilTc  Bal.  poftNic, 
dcAlat.jnl.gencralitcr.col.Vlt.inp.quxft.&ibi  Saly-' 


'•V4r.' 


1^..' 

i*'’ 


K- 


pref^  dicjt,qnod  qui  ageret  cx  tcali>&  adu.aii  depo- 
lito,&  ad  probandum  produceret  iufttumemunrco- 
fclfionis,obtinqct^ltccr aliud eflet in i.iuuuo,\^  idi 
dicit  Bal.conf.zjd.aduin  fuitdcpofit(,lib.  i'&  leqm. 
turSoe.cohf  i4;.nu.3'bb.  i.iicctraypBildi  non  iii- 
fubtilircriotucnti  videatur  probaiccontiaririm. 
Vcriim  pro  declaratione  ad  cdciljarionem  f inrcl- 


TV  , .'l  , 

i*'-. 


t 


. Modo.lecudocx princrpati ainpiiatiohe infertur,' 
idem  indcpoGto,quoiiin  mutuo  dictCi  cft,vt  p6  liif- 
rt ficiaitprbfecilludcxconfcilionc ^vtcpiifitlcricTo,  ^ 
vpluitBal-torifijiS.prarrup.ftaiuio.ver.quaftusarii-  ' 
culusiuu.  s.vol.i.quem  rcfcir  Tiraqd.^  4.gl.i).nu.  i j.: 
quod cfiam ineo  multo  iriagisobfinerddicit , quia 
cpJ.penyin  17.  qi:aft..&3dcn>Sai.  in  l.ficx  cautione  , ia'dep6Gtumrc  tantum  ccmr-ahiturScd  coptra  f hanc 
veri. Item  qusproccontra.G.dc  no  num.  pec  quosad-  illationem  Icnfit  Arct.in  d.§.-fi;qucns,nu.  15.  rbiex- 

ducit  Alex.in^.GhrJfogonus,&  Tifaqp.pd.  6.nu.i 
& Imol.in  d.S.ChnfQgohusjirtttlligir  illiiddii^um- 
Spcc.proccdcre , qiiadoarticularuir» (bliim  miflcf  dc 
uumcrationc,nonctiaurdeCoDfcliionc,  & tcftftiu- 
rauit  dicere  veritatem  iuper  articulis  tantum,  non  et 
fupcrtot.i  canfa,vtrcfcrt  Alcx.ibinu  i j.idem. dicit 
Ollr.inl.i.§.fin.lf.ficcr.pcr.&  in  diiftoS.fi  quis  ita,  13 

num.  4.  ligas  proccdcrc,quoddteirAra.quoadpraeiudicium 

Amplejftcndoillatlbncm  fupciiuspofita.  que^cp-  ' confit. ciitis,iuxpi  tcx;in  d.I.publica.A.vltif.dcpoliti , 
munitcrtdnctur,ih  vnamcpnlbnantiamt  opiniones  &in.l.inconrra^jb.C.denon  nuin.pcc.fccus  quoad 

iredigipoftcntili  diccrcmqscbcin  prpccdcic,quando  prxiudicium  terti;, euipsmtctfii  , ira  declarat  Timq*  . „ 

negaturmimetatio,  & opppniiurexccprio  116  numc  d.gl.6.nu.i5.  in  fi, dictum  al.lastuit  incpuclulio. de- 
rat*pccunix.'namaliasfin6  opponctctutctianj.in-  pofitum.  _ , 


f 


■^4 
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VI 
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iius,&  ibi  ua  tenuit  poft  mcd.^  Ang,  cpl.-y  Ir.  v criic. 
Vlt.oppono.ac  Arcf.col.7.  vcrf.StquiaV  ; ^ . 

, Sccundolocodcclara^furtpbnproccdcrc,  quan- 
.do  fuiflet  clapfum  biennium  poftconfcflione,vcl  rc- 
hunci.tuim  ieg.itima:  exceptioni  non  numeratae  pe-r 
.cuniivBal.inl.vnicy.C.dcrci  vx.aft.  inprinc.&  inii  " 
pcciinia.C.dc  fol.llaph,d.§.Chiilc>gonus,qu6  refert 
ibi  AJex  3cfeqiiitur,&  mi.l.§.liqu{sit.i,&  ibi  Imol. 
co.tii.&Caftr.d.§.Chrifo;’:onus,  nu.  io.&.itadicuht' 
vcllcBar.ibi  LotTcd.d.cpL27.nn.6.Arct.d.S.fcqucs, 
'iiift.a^t  nu.i5«Alba.ad  Bar.d,§.  finammos.nu.;. 


contra  quanyopponi  portft  exceptio  rion  nuincrara: 

. pecunia:  infra  tempora  cOfiiiutaait.  C,dc  non  num,  .- 

pcc.^rit.C.dcdb  cau.n6nuiii.5cin.auth.  ibi  polita;  ^ 
laf.&  Dcc-in  l.q  pccunia.ff.fi  ccr.pcr.Ruin.  con(^  19. 
nu.S.yol.4.&  co  ipfo,quod  opponitur,  dicitur  proba-  3- 
ta  non  numcrariocbntra.cDtifllione,  vr  percos,  quos  • ' 
late  .idducit  Hcrc.in  tra<ft.dcprob.ncg.num.27.1ccus 


: 


nam  ex  ea  probabitur  uumcratiopccunix , & pra:iu*Lr 
-dicabit  ftatira,i;publ.ff.dcpofit£ , 1.  generalia,  Cdc 
nOnu.pcc.“  ’ ' ' ‘ 


. Dcciin  L2.S.crcditum,tm.3  5 .ff.  C t-er-  pa„. » 

: v-v,  ■ ■ ^ 
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Fel.in  c.li  >:iufio.nu.54.di.'fid.inflr.Alex.c6r.i5)i.nu. 
i.vol.i.Hcrc.cit  traa.dcprob.  ncg.nu.  1 1. & j con- 
fcf5ocrcdiro[is  probet  veiam,  Jctealem  iblutioiie, 
probat  tcji.ip  l.pcci!fiix,dc  ibi  Bal.CdcCol. 
ij  SubdccUtatiir  modo  p:iin6  hocdiAGt  quoad  cx- 
tcroscootradus  procedae  i quando  confcilio  6ttcc 
adobliganduiiiiiecus  Ii  tenderet  comta  conlitcntcm 
ad  libatatcin  alterius,tunc  eqim  neq;  e»  ea  probarc- 
■*tur  numeratio  obftantc  exceptione  triginta  dicniin, 
iuxta  tex.in  l.in  conitaaib.S.lupcr  exteris.  C.dc  non 
num.pcc-&  ibigl.magdnl.gencralitcr.C.  eo.  &gl.in 
l.fi  ex  plurib.tfde  fol. 

i(  Hoc  declarandum  vci)itpVtproccdat,tquandoc6- 
felliocontiner  numerationem  irculblunonenidus» 
quod  debetur,  litd  fi  confiteretur fibi  non  tcncii , vd 
iplunilibcraflc  per  paCbimivelacceptilationcm,  fta- 
iimpixiudicareitnain cumin  huiulmodi  liberatio- 
nibus non  imsruepiat  peeunia,  no  pofluntdici  faflx 
fpe  ftiturx  numerationis  fiar.&  Cafir.contia  gl.ibi  in 
l.licx  plurib.nu.i.tf.defol.pertex.  ml.fi  accepiilaiO  ■ 
S.i.vbi  idem  tenet  Bar.ff.de acccpnlat.  Call.ind.l.in 
: contraaib.tf.fed quoniam, hu.4. &in d 1 gencraijict, 
nu.i4.B.om.coni.+d.  verf.  i.quia  poTtto. 

17  Sed coirathoc sidetur vtgeredidu  Dar.inl.  Aure-  • 
]io,5.Caius  nu.  i i.vtifiidcm'psito.ff.  de  Ijb.leg.s  bicx 
verbis, confiteor  tne  tcccpiffc,  & acceptum  lette.riqn 
vf  probari  numeratio , quia  s-identur  niagisappolita 
adpileinnizanduin  acccptilationCxiuim  2>lii  vcru, 
& ptopterea  Atex.in  d.  Ul  ex  pluiib.dieebaret  cogt- 
undum,adi»lcm  Bar.inl.i.ff.  quxihfiau.  patroni. & 
in  Mi  in  i)ipulatum,vbi  Alcx.ff.de  don,  alios  addUcit 
Aret.in  S.l.nuy.Inll  quib.mod.ioioblig. 

18  Dtci  poffetjt  qnod  cu  confeflipet  Tenon  probct.nfi 
polle  et  probare  nmiictaiioncpcr  aceeptilalio.rcd  tii 
giaeeeptil.  valebit  m vim  limplias  padi  de  npn  pc- 
tendo.vt  declarat  Rom.cof.  aop.  qnait  app.Tup  c6- 
tradu . 9 re  celebrator , ic  operabit  cxclultonc  cxcc- 
ptionis  licct  non  probet  vetS  numcrilionf,Ca(l.d.S. 
luperextetis.  Cum  etiam  quandovitta  cbfeHioncin 
adcll  padum  de  nori  petendo,  non  poffit  ppponi  liu- 
iuffnodi'exccpiio.Hereul.depioban.ncg(nu.jx. 

ip  Sccundpdcclaraiidcbct,vtlapfis}niginta  diebus 
ptobet  confeff.  ad  libeiandum  tendens,  adeo  vt  non 
adm  litatur  probatio  creditoris  in  cohtratium.Ca  fit. 
per  illum  t^.d.S.fupcr  caietis,nu. 3 . & conCa  j jis  ol: 
a.&in  d.  I.  in  conttadib.nii.a, 
ao  A mplia.vt  confelliot  creditoris  probet  tuc  nume- 
rationem totius, ctii  fi  upn  fiat  txprcfsc  pio  loiodc- 
bitOiled  dicatuiiS  tfolet.pro  refto  fcurcliqtioeiu5,tp 
mihi  debebas, quia  non  puicn  dici  reliquum,  nili  cq- 
tetx partcseffcij^Tplmx.iu  Caftr. pergi,  ibiini.  fi  cx 
plutib.nu,i.ff.defol.Al.c.in!.poieii.ff.dcsctb.fignif. 
Bal.JeSal.ini. (i  quideniunfi.Cdcexccp.  Eal.inl.ab 
Anaftalio.ad  fi.C.mad.cum  alijsadd.  pcrHctcul.qui 
etiam  declarat, de  proban.neg. nu.  laj. 

XI  Subdcclaratur  modo  fecundo  loco,  t quod  fupra 
dicebamus  in  conitadibuscxtra  mumum,  & dotem 
probari  numerationem  l)atim,nonptoccdccc,quan- 
dolex  adexcludcmlamfiaudem  requiterctaduali, 
Ic  veram  niiincraiiOncm,  vicofulcndo  tradit  Sdc  m 
coiif-3.nu.<l.v6U.eoinen.conf68i  Caftr.  de  Sal.in  I. 
per  diuctl'as.C.mand.&  piluesin  hanc  fcntentil  ad- 
ducensptobat  T uaq.in  ttaCl.^  teiraQ.conliingui.$. 
].gl.nu.7';.decx  tcaq.pipfuminl.  l!  vaquam,  in  ver, 
donaiiOnc  largitus.  C.4cte-uoc.don. 
aa  ^ qua  rpbdeclatationc  illud  inferri  t potconfef 
fipni  mluiionisfaflam  acedente  in  inftro cciVidnis 
tson  probare  numcratioiid, VI  docuit  Bari.  m I.  per  di- 
uctfas.tsu.  1 1 . & n.poft  relatos  ab  eo.  C.  niand.  3c  ibi 
Sal.  Ang.Caftr.Bal.conf  aSj.e^iiis  cotam  R.col.vit. 
hb.a.DURdix  dccif  i77.eeino.inaddi.vctf.deindi 
. quxro.in  noCafli.conrapa.srilb  quodam, coi, a.vcr, 

, iclpondctui.ltb. a.MUismtcper.vcr.  celSo 
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a/' 19*  i . ! 

prx-litmiitirplurcscongetitTiraq.d.S.i.gl.  la.niiin. 
7P-A  Uabr.Roni.tit.deac.conduf j.  , \s«6 ■ - V 
aj  Cdira  haue  il|atione|ccnuK  B-il.  in  l.a.circa  mt£^ 
C.nc  iiccat  potent.  Je  altos  refert  praeitato  loco , nuT'* . 
86.ideni  Tiiaq.de Gabr.d.concluf  3.  quem  adite  pq^s. 
rciisprodcclaiationc  huiusillarionis.  . 

a4  Htciaincn non.omittas dcclarationemt  fecundi, ' 
hdc  panem  piqccdcrc  pollc.qboad  pix-iudiciu  ipliui 
cedciitisdccusqtioadptxiudicium  iciTii.cuiusuucr- 
fiCiCui  pullo  modo prxiudicat,viapeiicfenCi  Baran  t 
d.l.pcrdiiicrlasinu.  la.qui  dicit  ita  pluticscofuluiffe, 

& icfcrtTiraq.d.  Ioco.niiin.  78.  & ita  cham  inielbgi 
potclt  liibdcclaraiio  lupra  poliu , cx  late  tiad.a  UD. 
inl.a.!i.crcdiium.ff.ficcrr.pct. 

Xf  Secundo  iniciiur.t  quod  dcanisfponrilitijscon- 
fuluiiSoe.eoiil.j.vol.i. 

xfi  Tertio infetturad  rctraflumf  nonfatiscUccoCif-* 
fionentdcpofitjtii.fcdopusctie , vicoftetdercali  Jc 
vcranunieiationcadhoc.  vt  dici  polTit  depolitu  te-  ' 

* £U  faelu.vt  eoriliiluit  Cxppl.  caufaru  ciuilifi  d cooC 
44-in  q.  dctvprxsctationeinprimo  dubio.  & p plua 
concludirTitaq.de  rctraflu  conucn.  S.q-g!  6.  nn.iA 
Huculq;  vidimus  numciaiiouc  non  prafumiaseq; 
per  confedione  probari,  nili  IccundunadUlindiona 
Itjpra  politas  nunc  feiendu  clt , quod  ct  lupra  attigi- 
mus,procedere  prxiififth  anrc  biennium  exceptione 
27  f noti  numctaixpccumi  oppofiia  poli  bicnniii  aut€ 
confeffio  dc  tcccpto  probabit  numeratione,  ncepo- 
tcrttoppolsi .exceptio  non mtmcraix pccunix.licuc 
nccdot  IS  claplis  teporibus  conftimtis.l.inconrTaeU- 

* bu5.&  ibfomncs uoiant.Cdc nonnum. pec.CaQ.ia 
laillcuaatio.C.co.ticlaf  in  l.qui  peenniam.  ff  fi  cert 
pct.Fcl.in  c-li  cnuno,dc  fid.inlU.nu.57.quia  non  cft 
vcrllimllcindebitcconicSum  tanto  icporctaeuillc 

as  Hocpiimodcdarandum  feft  ita  procedere,  s-tta- 
mculiccal  cqitlitenti  pollbiciuiiu  pr%barc pceunii 
non  numeratam  fuiirCigloirinUicx  catitionc.&ibi. 
Bar.nu.i,’.C;deiionnuin.pce.Caft.d  I.aflcuctaiioJc 
tenet  Ci.Nic'.deMata.BaL  Ang.  &Salye.indJ.(i« 

* cautione, & communis’cft.fcmcntia,vt'dicit  Ateiin 
$.idcmfiiris.lnft.decxccp.num.;.  dc  ibiaiguiipio,Sc  • 
contia.Caftian  d.l.inCouitafUb  in  pctn.nu.:.qiiicx 
mente  Bal.diftmguit  inter  cxecptioiicm  non  numc 
ratx  pccunix,&  exceptionem  triginta  dierum,  nu-a, 

& hic  fuit  opinio  lac.qucui  Acesuf  fcquiiar.  - 

29  In  contrariuiQ  tamcu  f quod  puft  biennium  non 
admitiaturdebitor  ad  probandam  volens  affumeic 
in  fe  onus  proban, Ii, tenucrut  antiqui  gloffaioicSilo. 
ScA7o.li  plities.qiios  tcleri  Fci)'.in  d.c.  fi  cauiiu.nu. 

30  fio.dcfid.inlh.adquamdiuetritatcmfcdandaiutua. 

'1  diiCalir.in  d.l.mcuiraftibpm.  S.diftinftioncmx)i>z 

valdd  allinis  vidciiirdidtis  Bald.  in  l.lub  fpccic.  cita 
med.C.dc  polluta,  quod  aiitcm  poflbicnniumpollit 
cippopi  exeeptiod'  di , ic  piobati  aliquibus  ptooabi- 
libus  conieCtuiis , qux  ttansfert  onus  prob ddt  m cit- 
diiotc.tenuit  Abb.in  d.c.li  cautio , nu.  >0.  poQ  Hoft, 

& iu  c. lt.de  folut.  Aict.  d.  S.  idem  iuris,uu.i5.&  pouil 
FcUnd.c.licauuo,mi.66.verCfallitlcxto. 

31  Dcclaraturtrccundoi.  nouptocederefiuotepix 
cauli.  1 1>.  Oldendotp.  iu  trad.  dc  iutc  fing.  pimileg. 

14. laeii.sjuoddcaqiittaic  Canonica,  humfinodi  ex- 
ceptio perpetuo  poicftppponi.Dyn.  in  c.  locupleta-  ' 
ri,de  ipg.iur.in  O.qucnfadducitRom.couf  44210.  x. 
fcqqiturMarf  fiug.467.rigor  iutjs.  Bolog.  ad  lo.de 
An.cuuf  5>7.in  cauta  iffa,  coi.  a.  X tenuit  Aag.couL 
145. D Augclina.  circa  med.  . 

38  Tulio  icltiingimi  non  proce  Jerc  lalicm,t  qim 
iudicis  ollicium.quod  poteff  implacati  hocmo^rc 
iudex  nopctmmacipsumolcllaritmfiacdiioipiba 
pccuuiinuiucratdibd  gi  altas  nontcisciurclapibbid- 
nio  ad  inftantiam  paitmicnluSal  jn  d J.  Ii  ex  cautio- 
- ncFcl.d.c.ficauiio.nu.d5.Maii.ring.aa7.Rold  Vat 
col.iia.iydib.bfaiii.ad  Bai.uicub,^,dcao  nuqicc. 
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^ut6tfHlit:t'.FOflctooiipracc(lcrc>qt]odpninA  19  'tlfmnjitunmniprotarJ.rtumJtitolarmtni^tt 
dixiiMi5*mcbkiiiiiumci  conicflioDC  noaprc^iMi  mmtoditM,  Mit mutuauH. 
JjiWiMntiOncmintMtnfta  muraitquindo  fieret 
confcl&ocxcaufareutuiiamiaaialiquocettotcm-  t Niir*»  Arorinrt^m  P^Obari  pertia- 
^edapfoivt tenuit Soc.in  1.1  s.appcltaia. ff.fi  cett.  flruiiteninin , in 

pet.feconis  opinionem  Simon.Vie«t.  de  quo  iticitti  • qupnotariusde  numeratioae  tefietur,  ponit  gl.&  ibi 

liirCi  ASal.in  l.eencnIiter,C.dc  non  num.pcc.nam  Bai.de  Bal.in  l.fi  cx  cautionc.Cxicnfi  nu.pcc.dcidcm 

tunecMlTio  ftatini  pnciadicat  >dc  non  poietl  oppo-  Bario  l.fi  dcbitorero.ff.de  nou.Inn.  Se  Ant.  d But.  in 

ni  excepti  er,  ciiam  antebienniom.  c.fi  caatio.&  poli  ea  FcUbi,nu.  j i.de  fid.inflr.gl.in  I. 

J4  Scdinconttariumtcft* communis  opinioivtdidt  Coxproci<wnvcr.circuinlcriptnm.C.ficet.pcr.idem 
Dec.ind.l.i.$.appcllat.i.quamibi  tenuit  lulg.de  ' Bar4nl.2.$.fi.ad(i.tKiiceR.pct.quemadhocetiain 
Alex.de  tenet  gl.in  1 .gcncraliter.vcr.eamq;.  C.de  n6  adducit  Hicr.Butigel.in  rep.l.rcicnduro,  nu.  14.  ff.  dc 

num.pce.quxdicit.d.l.non proccdcrcinmutuoanrc  vc[b.ablAcqn<xlliininfitumcmo  adiit vetbum nu- 

bicnniwn,de  camciucit.  ibi  Ioquirardeconfefrione‘  incrauit,ptobctutcxcoadualianuroeratio>  pootedt 

.•  e*.eaufa'a*teccdcntc.Scquunnir  ibi  DD. ' commu-  Bal.in  tubrC.de  fid.inAt.c0l4.Alex.  conf.  179-  vifis 
nitet  id  idS  Arci.in  d.S.idcin  iutis,nu.  14.  qui  tamert  fcnprota  priuata,col.i.lib.i.Mariaa.Soc.cdl.s  ■ citea 

difUnguiecxrociire  Sal.  dc  liqc  ctiani  calii  liabcilo'  pnefratem.ad  fin.  quos  adducit  Dcc.  qui  idero  tradit 

• 5 ciiinratiWqaa'iuAucircxce(donemoonnura.pec.'  poABaerde alios  ibiin  I.  fingulanaiaumei.  j). ff.fi 
ncdcbitorcsdccipi.ir.iurcommfacilitate,vtpf'cli.  certper. 

A.iltosind.cficamio.dcgl.j.iii^Uneoncractibus.  i 'Ampliaiutadcb p|OccdeTt,tvcndpoQkaUcerac>  .. 
& d.l..iducirus.quibusnimtircontranalcntentia,lo-  cipietiaroadcxeoianduniifairo  nolaiiutn4)Ui  Icti' 
quuntutm  conferuone  fidacx  alia  Caufaequimu-  F<ciieiuiaAnuncnioaflqucmnunietafle,(tpn)bciut. 
tuo.RcI  iqua.qmbusdcclaramr hxc  materia,  td  ante  numeratiouetDadUialion  non  intetueniAb , curo  buo 

, bienniuin,quimpoA,prolcqueic,vtpctfet.ind.c.li  iiAroodivciiximD6poA«fit3«n>tdluii,vipc<)batut 
cauiio.de  Aici.in  d.lf.  idero  iuiis.  idcniBar  ind  J.fingulatia,nu.  3 ]v  Sc  cA  gl.in  d.  t.  ii  cx.' 

* xaniione.qaain*  coroiminiterapprebarididtAlcx* 
fo  ^ C L V S t O MCXVll.  inl.ptedia.uB^-ffaieacq.poir  Bal.lnI.fi.inpcn.col. 

*'  * Ccoro.vt.iud.lrool.iud.l.fidcbitoteni,.V*comrou- 


A X C V M E N T Y M- 

• • 

Quo  pafio  probetur  numeratio  per  inftrti.  . 
aieneum,in  quo  notarius  de  numeratio- 
ne tefteiur,vcl  per  aha  verba  numeratio-  ^ 
sem  figniiicantia. 

SVMMARiyM.  4 

I 'HtmtrttiommpnbtripirinJlrumtBttmt  * 

tM-iut  dttmnm/ukmtitHetur . 7. 

notMriitt  ir  mumtrmitm  nt  utiur  ic- 

MdextufjHdam 

ntintHflrwmetoMquemmmMn^  i 

mtrxttomm  tRuxkm  Hon  iHtttmM/it , 
Coninirmmtiuim.i,  CoHeWatio^H,^, 

5 l^lwKirtlmiaimdkifKuHimi , quxprffimfitt  vitin 
Js:eubtntetaou»numentMK  Cmttrar.nuA. 

7 .NMtmerstiofumdieiprotatjmftatitirtxiMfirttmROyin  : : 
qmodiwatmraiioMooCjriuittJlttur,  tuefo/Scopimu  6 
non  mmnrats  pteunt^  txttpttontm. 

S ^jtmtrdtioofmpnbariitfimm^rummtononjit^- 
fq^umvtrbunttmimitjjidnotdrimujttturaliqtdt  . 
wnf^mmfmjftjidbmjitijrectpi^axtuvt  dr  bahuif- 
pJjttttpiptiH  prffintia  mti  notwryjy  ufiium . Co»- 
trarium/Kt,9.  Conciliaiiopuhio,  i 

gl  Sumtrdlimmnonpnbdri ,jatdonoUriusttfitntur  7 
$ninfirvmtntod*$utmefatiotu  faflsintitts  fvxjiaua 
miqaumrtgjnturd fartibus,  « 

•t  Nus/uratiomm  probari  fer  issJlrusmUsem  iuqteo  rsota- 
rius  sii seumeratsorsttejittqsi  verba  seotarp,ix  infih  • 
de  rueejjitasa  importasrt  mosuratiomm , afui  feeut.  S 
B7  Kssmeratrinemuorsprobari,  Jsdieai  sutorius  1 Titiesss* 
tsss^Jlttsss  habss^jij  rrtep^s  siecsmjfssaiabssittiy  nr- 
gepitsssfsadsiitmprffisstia  sseeimiarf  ,sssqieDpularUf 
C7  que  babisit,Costtrjus.  1 4 Ctmediatio,  nss.iy 
jttS  ^ussssratsoubssossprobarsexsdisaoiarpverbisittss^fbo 
proUtssfos^ffssttfibabsss£ss^rtiasub(Atrr, 

(7  ^psesxralitmssstUO»  probari  ex  illis  ssatarp  verbis  hs  ht 
Jlrsssneseto prolaeisstossfeffsaefi  babss^ rsespsfsd 
iT^dassujb' usstsssraHttdfcsm  sfttusJiSesretdast-  9 

sh>siffs»sBeraai»s  vtiw.18. 


rtanopiiiionein  dicfqlaCin  d.riingularia  > nu.4S.  dc 
ibi  Dcr.nu.t  J.que refett Olaz.  in  traA.  teg.  rcg. 491- 
& poAcos^quosadducit^oaromancni  efletcAatur, 
Ctarin  pcattcriin.&.fairum,  vetfic;  notaciusautein, 
dc  lari  declarancOotlor.  dc  prateipri  Ia£ind.  1.  fin* 
gulana.  • 

' Coniraibanctamptiationerotenait  Bair.Gbi  con- 
tnriuspoA.lacBuc.abcoiclatuinind.  t.pncdia.Aide 
acquir.  poAeff. 

Sed  coaciliaritpoceA,vt  pa  Dec4>oAcos,quos  al- 
legat iiid.l.fingularia.nu.t;.  veiuincum  Ban.  ind.L 
pcaidia*coinmunitcr  reptrixtur,  vt  per  Alcx.de  con- ' 
dd  Dcc.ibi,dc  Oir  junaiu.  J . dc  Folia,  in  prari.  ctim. 
fioL  idi.nuin.  6d.  pararo  curandum  cA  de  huiufiriodi 
concAiationc , vt  ciiam  dicic  ApoAil.  ad  Occ.  ptzci- 
talo  loco  in  Utera  F. 

^Snbampllapoccdaetaiain,  quod  pecunia  cAec 
pnefens  vel  in  lacculo,nec  numeraretur,  Bal.in rabr. 
Ode  fid.inAr  in  4.C0I.  vcc.de  nota.qaem  cefcn,  dc  cd- 
roendai  lafin  d.l.Gngulacia.nu.48.foIa  enim  prefen- 
tia  obn  vcaficaiur  numctatiOilaCibi , nuiro  ; t.'poA  ■ 
Bart. 

Contratqobdvidesutfacece  Bal.in cSf  i47.incip. 
pncmilfo  AaiUK».vol.i.vbldiciC4luod  pau  nia  potcA 
Iblniinlacculo.dcpotcAdieinumeraiio , fi  partes 
cOnfiteniQiiUcccTabcUiocautifaceret , fi  videret 
adumnnmeraiionis , dc  iplain  peeaniam , ad  quod 
videndus  erit  Ticaq.in  ttacl.de  rct.conueni.  il.4.gl.6. 
nuro.is. 

Ampliabis  modo  i.loca  conclufionem  primariS> 
adeb  procedere,  vccxcoAatim  dicatur  probata  nu- 
meratio, ncc  poOitopponi  exceptio  non  numerata; 
pccuniz, gl.de Barind.ldicxcaBtione,dcdiftiiiit  in 
concluf.  contcA'10  dc  rcccpio. 

Aroplianit  tertio,idcrocOctfi  in  inAfo  non  fit  ap* 
pafituin  vetbum  numerauic,rcd  notatius  tcAciur  ali- 
quem confcAiiro  fui  Ac  habuiAc,dt  recepi  Ac  centum, 

& habuit,  dc  tccepit  in  ptzfirotia  nocani , dc  te  I ium. 
Hkceniin  fribadeaeccifitateconcludunt  numera- 
lioncnuvt  voluit  Bat-dc  BaUn  d.l.  C cx  cautione, nu. 
p.Fdaf.c-G  cauiio.nu-5  i.poA  Imo.  dt  A m .d  But . ibL 
kom.in  l.pcxdia.AdeaGq.poAOom.confi6ian  Ute- 
ra Bxol.3.vol.;Soc.fenamf.  143.  vol.i. 

In  comneiA  fiicit,1quod  licer pecunia  dicatur ha- 
biUidc  Ktepui  SS&  tamen  eacodcBKeUiuiccgclu, 

diLUc 


»*  ^ 


h' 


i-  j 


■r'  ./  '"i'-v 

• ■ lofephi  Mafcardi  t . ; 


>V  . ’ 

7^  ' ^ t 


Fcl.in  c.ll  caufio  nu.54  de''fid.inflr.Alcx.cor.f9t.nu. 
* j.vol.s.Hcrc.cit.tra^l.dcprob.  acg.nu.  ji.&  ^con- 
•"fcffio  creditoris  probet  vciam,  &rcalcm  Iblutiouc, 
probat  tcx.ig  i,pec^nia:,iSt  ibi  Bal.  C.  de  fol. 
ly  Subdcclararur  modo  primo  hocdiftut  quoad  ex- 
teros coutra^us  procedere  I quando  confcllio  fieret 
adobligandumdecus  li  tenderer  coatra  confirenten» 
ad  libcrtarcm  alterius, tunc  enim  neq,*cx  ea  ptobarc- 
•tur numeratio obftaritc exceptione  triginti  dierum,, 
iuxta  tcx.in  l.in  conira<3ib,§.lupcr  caceris.  Cdc  non 
num.pec.&  ibi  gl.magdn  l.gcncralitcr.  C.  eo.  & gl.in 
l.fi  ex  plurib.ff.de  fol. 

i6  Hoc  declarandum  venit, vt  procedat, fquando  c6- 
fcffiocontiricr  numerarionem  jCculblutioncmeius, 
quod  debetur,  icd  fi  confi teretur fibi  non  teneri  , vel 
ipiunilibcraflc  pcrpaftum,vciacccptiIationcm,fta- 
timpraiudicarctrnam  cuinin  huiufmOdi  liberatio- 
nibus non  iiitsrufcpiat  pecunia,  no  poffuncdici  fad® 


* contraftib.if.redquoniam,nu.4.&iud  l.gcncraljtcr, 
nu.  14.Rom.conl.4d.  verf.  z.quia  pbiito.  ^ 

17  Sed comithoc videtur vrgeredidu  Bar.in  1.  Aure-  • 
iio,§.Caiiis  nu.  i z.vcif.idem  pnto.lV.  deljb.lcg;  vbi  ex 
verbis, confiicor.mcrcccpiffc,  &acccptuui  Icrrc.riqn 
vf  probat'  numeratioj  quia  videntur  magis  appplita 
adfolemnizandum  acCcptilatione,quarii  Q>lit  veru, 
& propterca  Akx.ind.  Ui  e.\  plmib.  dicebat  et  cogi- 

■ tandum.ad idem  Bar.in l.i.ff.  quxrnliau.patroni.& 
jnl.fiin  rtipulatum,vbi  AIcx.ff.de  doh.  alios  addiicit 
Arct.in  S.t.nU.y.Inft  quib.rood.iol.obiig.^  « 

18  Dici  poffeqt  quod  eu  confefiiper  Icnon  probcr.no 

- polVc  erprobarc  numeratione  per  acceptilatlo.rcd  ta 
q»  acccptil.  valebit  in  vim  limplicis  padi  de  non  pe-, 
tendo,  vr  declarat  Rom.cbf.  iop.qnctitapp.rupco- 

■ tradu , g re  celebratur , & operabit  cxclulionc  cxcc- 
ptionis, licet  non  probet  vtr5  numcrflionE,Caft.d.§. 
iuperexterii;.  Cum  etiam  quandovitra  cbfeflloncin 
adefl  padum  de  non  petendo,  non  poffit  ppponi  hu- 

- iufmodi'exccprio,Hercul.c!cpioban.ncg«iu.?2. 

39  Sceundp.dcclararidebct,vrlapfisi  triginta  diebus 
probet  confeff.  ad  liberandum  tendens,  adeo  vt  non 
admittatur  probatio  creditonsin  contraiium,C.iftr. 
per  illum  tc^.d.S.fupcr  catcris,nu.3  • & conCz/i-vol; 
1.&  in  d.  1.  in  contradibmn.z. 

ao  Amplia,vt  confenibt  ctcdilioris  probet  tue  nume- 
rationem totius  ,cti5  li  nbn  fiat  cxprdsc  pro  totode- 
biioifed  dic.Ttui,vifoIet',pro  refto  fcu  rcliqiiocius,(p  , 
mihi  debebas, quia  non  poteff  dici  reliquum,  nifi  c^- 
terx  partes effcni^lbluts, ita  Caffr.  pergi,  ibi  inl.  li  ex 
plurib.nu.z.ff^dcfol.Alc.inl.porcfl.iffdc  vctb.fignif. ' 
3al.&  Sal.in  1. .fi  quidem, inf...C.decxccp.  Bal.ini.ab 
Anaftalio.ad  fi.C.mad.cum  alijsadd.  pctHcrcul.qui 
etiam  dcclaratjdeproban.neginu.  Z23. 

2 1 Subdcclaratur  modo  fecundo  Ibeo , f quod  fupra 
diccbamusincontradibus  extra  inurQum,  &dotetn 
probari  niirperationcm  fiatjm,non  proccdcrc.quan- 
dolcx  a.dcxcludcndarnfiaudcm  requireret adua  15, 
Se  veram  munerationem,  vtcorulcndo tradit Sbc  in 
confij.nu.d.v6l.2.Coincn.conf.68'.  Caftr.  & Saldn  1. 
pcrdtucrl3S.C.fnand.&  plurcsin  hanc  fcnrcnrid .ad* 
ducensprobat  Titaq.iii  trad.dp  TCtrad.conlangui.S. 

1 .gl.nu.7'5 .6c  ex  irad.p ipfum  in  I.  fi  vnquam , in  ver. 
donatione  largitus.  C.^crcuocdori, 

22  qua  fubdcclarationc  illiid  inferri  f p6t  confef 
Ijoric  folutionisfadam  a cedente  in  inftfo  ccliionis 
non  probare  nunicrario.ncivt  docuit  Baft.  in  1.  pa  di- 
ucrfas.nu.  1 1 . & x 1 .poff  relatos  ab  eo.  C.  niarid.  Se  U)i 
Sal. Ang.Caftr.Bal.conf.zSs.cliius coram  R.col.vlt. 
lib.z.DD.Rbta:  dccif.177.ccfII0.in  addi.  ycrf.deind5 
quxro.in  no.Caftr.coni.2j2.vifo  qiiodaniiCol.2.vcr. 
iclpondciur.lib.  j.Miiis  io  rcpci,  ver.  ceniQ  adionis. 


prxlnmitnr  pjures congerit Tiraq.d.§.i.  gl.  iS.num. 
79.de  Gabr,Rom.rir.de.-!c.  concluf >. 

27  Cotta  hanc  iiJjtione  jtcnuiiBal.  in  l.z.circa  ined. 

C.ncliecat  potent.  Se  alios  refert  pnccitato  loco,  nu. 
86.idcm  Tir.iq.SiGabr.d.concluf.  j.quctn  adire  po- 
teris prQdcclamtionc  huiusillacionis.  £ 

24  Hic  tamen  non.omirtas  dedarationemf  fecunda^ 
hac  partem  procedere  polle, qiio.td  pia-indiciu  ipfius 
ccdciiti,s,/ecus  quoad  prxiuviicium  tcrrij,cuuisintcr- 

, fipcui^ulioinodoprseiudic.nr.vt.npcrtcfonfit  Bar.in 
’■  d.i.jicrdincrlas,mi.  la.quidicirira  pluricscoluluiffc, 

& refert  Tiraq.d.  loco.mim.  7$.  Se  ira  cfiani  intclligi  , 
potcftlubdccLiratio  fnpra  polita , ex  late  tiad.a  DD- 
inl.2,§.crcditimi.ff,ficcrr.pcr. 

25  Sccundoinretiur.tquoddcarrisfponfalitijscon- 

fuluicSoc.conl.3,vol.i.  , 

2i6  Tertio  inferrurad  tetradum  f non  fatis  cflccofef-* 
fioncnTdepofitarij.fcdopusellc , vtcoftctdcrcaU.Sc  . 
vcranumeiatioDcad  hoc,  vtdici  poftirdepofiture- » 
‘de'fadu,vtc6riftiIuirt'xpol.caufaru  ciuiliVi  d confi 
44.in  q.  de  rcpncsctarionc  in  primo  dubio.  & p plura 
' concludit Tifaq.de rctr.'»ducdnucn.§.4.gl.6.nu.t <5. 

Hucufq;  vidimus  numeratione  non  prafunri.ncqj 
per  confcnionc  probari,  liifi  lecundumidiftindiones  . 
iupra  pofitas  nunc  feiendu  ert  ..quod  etliipra  attigi- 
musiproccdcrc  pratmiffa  arite  biennium  exceptione 
a7tnonnumeraixpccuniioppofita.poftbicnniu  autc 
confcfflo  de  recepto  probabit  numeratione,  nec  po- 
terit oppohi. exceptio  non  finmcrata:  pecuniae,  fient 
nccdoiisclaplistcporibus  conftitutis.l.  inconrradi- 

* bus.Scibi*omuesnotarir.C.dcnonniim. pcc.Caft.iti 
l.aflcucrario.C.co.ijt.Iafiin  ],qui  pecuniam,  ff  fi  cert.  '' 
pet-Ed. in  c.fi  caurio.de  fid.inftr.nu.57.quia  non  cft 
verifimljc  indebite  confeflum  tanto  tepore  tacuifle. 

28  Hoc  primo  declarandum  f cft  ir.v  procedere,  vt  ta- 
men liceat  confitenti  poftbienniu  probare  pecunia 
non  numeratam  fuilTc, gloffin  l.fi  ex  cautionc.&ibi. 
Bar.nu.ij.Q.dciionnum.pcc.Caft.dl.aircucmtioSc 
tenet Ci.Nic.deMata.BaL  Ang.  ScSalyc. in  dJ.ficx 

* caurionc,&coromunis*cftfcnrcntia,vt dicit  Arct.in 
S.idcm  inris.lnft.de cxccp.iium.3.  & ibi  aiguitpro»6c 
contra.C.iftr.jn  d.l.in  Contradib.in  pfin.  nu.2.  qni  ex 
mcnwBal  diftinguit  inter  exceptionem  nonnuiue- , 
rata:  pccuniK,&  exceptionem  triginta  dierum,  nu.2. 

& hac  fuit  opinio  lac.qucpi  A ccuffi  Icquitur. 

29  In  contrarium  rnmcii  f quod  puft  bienniurn  non 
admittaiurdcbitor  ad  probandum.. v olens affumere 
in  fc  onus  probandi, tcnucrur  antiqui  gloffatorcs,lo.  , 

..  Se' Azo.5c  plutcs,quosrcfcrt  Fciy.in d.c.  li  caut io,nu. ’ } 

30  rio.dc-fid.inllr.ad  quam  diucrfitatem  fcdandainttra- 
ditCaftrdnd.l.tDC6rraSfib,nu.8.cliftinaioncm,qus 
valde  .affinis  videtur  diftisBald.  in  l.lub  fpecic.  circa.,  * 
incd.C.dc  poftnla.  quod  autem  poft  biennium  polfit 
oppopicxccptiodoli,Stpiobarialiquibus  probabi-- 
libusconic5lofis,quxtransfcrt  omjsprobadiincrc-  t 
ditore.fcmm  Abb.in  d.c.fi  cautio , nu.  i o.  poft  Hoft.  - 
& in  c.  ll.de  folur.  Aret.  d.  §.  idem  iuris,uu.6.Sc  ponit 
Fcl.in  d.c.G  cautio, nn.66.  vcrC  fallitfcxto. 

31  DcSbiraturf  fecundo  i,  non  procedere  fauorepi* 
caulk'.  lo-Oidcndorp.  in  trad.  dciurc  fing.  prmileg. 
i4.fadt,  quod  dcaqnitatc  Canonica,  huiufmodi  ex- 
ceptio perpetuo  potcftqpponi,Dyn.  in  c.  locupleta-  ^ 

rudereg.iur.in  6.qucm'adducitRom.confi  44.nu.  2. 
fcquiturMarf.  fing.467. rigor  iuris.  Bolog. ad  Io.de 
Au.confi97*fii  caufat^.col.  2.  St  tenuit  Ang.  confi  , 
i6j.D.Angclina.circamcd. 

34  Tc«i6icftringiiurnonproccdcrcfaItem,t quoad 
iudias  officium, quod  potcftimplQtarIhocniodo,vr 

* iudex  nopermittatipsu  molcftarfinificreditoijjbct 
pccuniaiiumcratajhd  ^altasnontencturdaplbbic- 
nioadinftantiam  partis, fenfitSal.ind.l.  fi  ex  cautio- 

• ncFcl.d.c.ficauiio.nu.6y.Matfiring.227.  RoU  Val. 
cbfi  fifi,  5 7>Ub,  firaiilad  Dn,ia  nib,  .de  no  nu.pcc. 

, ' ’ Quart<> 


De  probatiofiib. 

- <^art6Hmita'.poflfetnotipr^c(icret.quodprim6 
«Uximusantcbicnniumex  con&Hiooe  non  probari 
^Iituraerationcmincontradu  mutui  f quando  ficrcT 
I confcffio  ex  caufa  mutui  iam  aliouo  ccrio  tcm» 
|k>iedapro»vt  tenuit  Soc.inl.z  S.appcilata.  ff.ii  cm. 
i pet-fecuras  opinionem  Simon.VicSt.  de  quo  metni  • 

IiiirCii!cS^-in  l.^eneralitcr,C.dc  non  num.pec.nam 
tunccbfeiTio  fiatim  prxiudicat , & non  poteit  oppo- 
ni exceptio»  etiam  qnte  biennium. 

J4  Sedincontrariumteft*  communis  opinio»vtdidc 
Dec  in  d.  1. 2.  §.  appellata,  quam  ibi  tenuit  I ul^.  & 

J Alex.&  tenet  gl.in  l.gcncralitcr.vcr.eamq;.  C.de  no 

i oum.pcc.qnz  dicit, d.l.non  procedere  in  mutuo  ante 

bierlnittm,8c  tamen  text.  ibi  loquitur  de  confdTionO 
I .*  e»caofa'aiitcccdcntc.Sequuntar  ibi  DD.  * commu- 
niteead  idZ  Arct.ln  d.S.idcm  iuris,nu.  24.  qui  tanierr 
diftlri^uteJtmeiirt'  Sal.  & hoc  etiam  cafii  habet  lo> 

$ $ c^nvrati^fiqibziiiducit  excepiiontm  non  num.pcc. 
ne  dcbitorcsdccipiantur  eorum  facilitate , vt  p Feli. 
& alios Ind.cH  cautiO.&gl.  j.iiVd.Uncontra^ibus^ 
& d.l.aducrfus.quibus  nititur  conn-anafententia, Io- 
i quunturin  c^fersione  fa^aex  alia  Caufa rquH  mu* 

1 Kuo.B,eliqua,quibusdcclaranirhxcmarcria>  taante  . 

' inenniurhiquampoft,prolcqucce,vtpecFd.ind.c.(l.. 

, cautiafle  Aiet.in  d.$>  idetn  iucis. 

ro  C L V S i O MCXVII. 

' . • . . • . V;>‘.  , • « X /■ 

A X G V M E N T y MT.  . ' ; ' " 

iQuo  pado  probetur  numeratio  per  inftrli. 
mentum,in  quo  notarium  dc  numeratio- 
ne tcftetur,vel  per  alia  verba  numeratio- 
nem TigniHcancia.  V 

SVMMARIVM. 

. . . 
t 'I^umtratiorum  probari  ptrinfirutmntum  i in  qm  no- 
tarius dinumrratioruUfietuf  , p. 

I a Nttmtratsotumadeb probari  wit^rununtumym  quo 
' notarius  dt  numtratioru  UfUtur^vt  ni  p^U  alittr  ac- 

cipiyitiam  ad  txcufandum  i fdi^  notarium  ^qut f.  ripfi 

l rttinififirttnuntoaiiquttnnmntr/^,/iprobtturntc> 

i mcratsotumafittalttnHoninttrmni/k.  ■ 

l Contrariwn,aum,i.  Conciliatio^u.4.  ■ - 

3 ^I^lumtratamnondiciptcuHiam  ,quaprefettsjht  velin 
jaceuhaut  tamen  numeretur^  Contrar.nu.6. 

7 .Numerationem  dici  probatam  ftatim  tx  infirsimetOyin  '■ 
quo  de  numeratiotu  notarius  tejletur , me pojk  opponi 
non  numerata  pteuniaexitpUonem. 

8 ^jimerationem  probari  it  fi  in  infirwnento  nonjitap- 
pofitum  verbu  numtrauit  yjid  notarius  tefUtur  aliqui  - 
I tonfejjum fuijftfiahuifiy  iJ*  recepiffi  tentum  iT  babuif- 

ftji  rttepejiein  prpfentia  mei  notarqjtxujlium . Co«- 
trariumfKt.^.  (JonciliatioptuAO. 
f 1 Numtrationtm  nonprobars , quado  notarius  tefiaretur 
ininfirumento  dt  ttumtraiione  faiia  in  tius  praftniia 
antiquam  re^aretttrdpariibus,  • 

! ca  Numeratiomm probari per  infirumentum  in  quo  nota- 
rius dt  numeratione  t^t  qH  vtrba  notarifyix  injlri 
dt  mtejfhatt  important  numtrationtm , aUas  fetus. 

IJ  Numeraihnemnonprobari, fidicatnotariuit  Titium 
tonfijium  babtufityiy  rtttptfi  deetm,quababuityiy  rt- 
ttpit^c  addit  in  prafeatia  eneinetary  y ntq;  eopstlanit' 
iyquababuit.Contrjtu.i^CtmciUatio.nu.t^. 

'$6  Numerationi  non  probari  exiBit  notary  verbis  in  injlro 
prolatity/eonfejftu  tft  babuiffi  , dr  etiam  habere. 
f 7 - ^junerationem  non  probari  ex  illis  natary  verbis  in  h$ 

- frumento  prolatis , confejfut  tjl  babuifit , iy  rteepiffi  i 
^TitiodanUyiy  numerante  dttem  iftmijiditmt^n- 
eloyiff  numerando  t vtnu,iZ* 
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1 9 ^Njtmerationtm  nS probari, etiam fi  notarhuininftru 
mentodieat,  dedit yix msetnatat. 

‘Numerationem 

■ quo  notarius  de  numeratione  tciVcuir,  ponit  gl.  & ibi 
Bar.fic  Bahinl.ii  excauttoneCdcnd  nu.pcc.&idcm. 
Bar.in  l.li  dcbitorcm.if.de nou.Inn.  & Anc.  a But.irv 
c.li  cautio.&  poil  ea  Fcbibi, nu.52.de  fid.inftr.gl.inb 
C ox  prcciqJn  vcr.circunjlcriptum.C.ficcr.  petideni 

- Bar^l.2.§.ii.ad  rt.  ff.  llcot.  per.  quem  ad  hoc  etiam 
adducitHicr.Butigcl.inrcp.l.fcicnduin.nu.  24.  ff.  dc 

. vcrb.obl.de  quod  li  in  infttumcnto  adlitveibum  nu- 
mcrauu,probctiucxcoadualisnumeratio>  pooircc 
Bal.in  rubr.C.de  tid.inftr.c0l-4.Alcx.  conf.  179.  vifis; 
fcripnira  priuau,col.a.iib.a.MarianSoc.cd(.S  .circa 
pnelcntcm.ad  hn.  quosaddocic  Oec.  qui  ideni  tradit 
poftBart.de  alios  ibi  in  U ftngulacia»aumcr. 

■ ccrt  pcr. 

a 'Aropiiatmadeo  ptOccdere»tvtndpoftkalirerac*  . 
cipi  etiam  adcxculandum  A falfo  nouiiun>>qtti  1'cti-. 
pferitin  inftrumento  aliquem  nunicraflc,ftprobctur. 

^ numeratiooemadualem  non  intemeniftb  * cumha>^ 

' itfthxKh  vctbum  q5  poftk  tmelligi , vr probaiiit 

idcniBar  in  dJ^giilariainu-i  j*  de  cft  gl.in  d.  1.  ft  cx.- 

* cautionc-quam*  communiter  apprecari  dicit  Alex*^ 
inl.prxdia.na.4.ff.dea(;q.poir.  Bal.inl.ft.inpcn.col.  ^ 
C.cora.vr.iQd.lmol.in  o.l.n  dcbitorcm.dc*  commu- 

- nemopinioncmdici^Iaf;ind.riingulari3>nu.43.  dc 
ibi  Dec.nu.3j.quS rcfmDiaz. in ttaft.  reg.  ree. 492* 

• & pofteos,quo5addiicir^ communem  cflctcft.itur, 

; Ctar.'in  pratt.crim.§.iairum»  verfte.  notariusautem» 

dc  lar«  declarant Doflor.  de  prxeipue  laiiind.  1.  lin- 
gularia. • 

5 ‘ Cbntra:b.7nctampHationcmtenoir  Bart.Gbi  con- 
. trariuspoft.lae.Bur.abcorclatumind.l.praniia.ft;de 

acquir.  poftelT. 

4 ^d  coociliaritpoicft,vtpcrDec.poft:cos,quosal- 
legat  ind.i.lingularia.nu.;?>  verum  cum  Bart.  ind.i. 

* pt»dia*communircr reprobetur,  vt  per  Alex.de  euh-  • 

. dc Dcc  ibi,de  Car.iun.ou.3.  de  Folitt. in praft ctim. 

fol.  rdz.nuin.  66.  parum  curandum  cft  dc  huiufmodi 
conciliatione » vt  etiam  dicit  Apoftil.  ad  Dcc  prxei- 
tatolocoinlitcraF. 

-3  - Sobamplia  procederet  etiam » quod  pecunia  clTec 
pvalens  vcl  in  racculQ,nec  numqrarctur,  Balin  tubr. 
Gde  ftd.inftr.in  4.cohver.dc  noca.qucm  refen»  dc  co- 
mendae laf.in  d.l.(ingularia.nu.4S.fola  enim  prefen- 
rianonvetiftcaturQumcratiOjIafibi»  nuin:  ;2.'poft 
; Bart. 

6 Contrat<lQbd  videtur  facere  Bal.in  cof  247.incip. 
prxmiftb  ftaiuto.  vol.2.vbi  dicit,quod  p^unia  poteft 
folui  in  facculo,  de  potclF  dici  numeratio  y ft  partes 

. c6nfttentur»licetTabeIlio  cautSfaccret  > Ii  videret 
adiim  numerationis  »de  ipianv  pecuniam, ad  quod 
videndus  erit  Tiraq.in  tr.ictdcrct.conucnt.  /,4.gl.6. 

I num.  is. 

7 'Ampliabis  mode»  2.I0CC  concluftonem  primariS, 
adeo  procedere » vtcxcoftatitn  dicatur  precata  nu- 
meratio» nec  poflitopponi  exceptio  non  numeratr 
pccuniz,gl.dcBar.in  dl.fi ex  cautione»  dcdiiftum  ia 

• concluf.confcftio  de  recepto. 

5 Ampliatur  tcrtio,(dcmefl'ctri  in  inftfo  non  lir  ap^ 
politum  verbum  numerauic>fcd  notarius  teftctur  ali- 
quem confdUim  fuilTc  habuilTcA  recepiOe  centum» 
de  habuit,  dc  recepit  in  prxlcncia  notarii , & te  ! ium. 
Haec  enim  veibadcaccdritatecpncludunt  numera- 
tionem»vt  voluit  BarAc  BaUn  d.l.  li  ex  cautione, nu. 
9.Fcl;d.c.ficautio.nu.5z.poftImo.  de  Ant.d  But.ibi. 
B.om.in  l.przdia.fF.dcacq.pollCoro.conr.6i.in  litt;- 
xaB.col.3.vol.jAoc.fen.conr.  141.V0I.1. 

p In  comrariu  facit,tquod  liccrpccunia  dicaturha- 
bita»dc  cctepta»  u6  tamen  ex  co  dc  neceftiute  cpclu- 

. duuE 


ditur  natnraWs  oumcratio  > quia  potuit  pecunia xcd- 
pi  non  numerata , & pta:terca,cx  pr*fentia.foladid 
recepta, iuxtadotirinam  Bar.in  d.l.finsuJaria,nu.2j. 
pcrtcx.inJ,fi  pecumata-ffidi^^in^  iqtctun 
ftidc  ancq.poff.  adiAoii<Noi-B4R  ddtanoS 


Q,  cettpctacur,&  in  e quoniam  contta  ,in  ^ coi;  p»({ 
Inq.de  ptqb.(Scin  n cert.pia.][and.l.fingnl^^ 

Ha,num.  uLanfr.di^o  ripilo  de  cbnfeil^o.  num.jj^ , 
Aret.iDftir'd,cJit,obli-nu.p.  , 

J^mitaois  hanc  ampliationem  bon  proe^^ 


-ne dicant, numerauit,  nifiiotcmcnicntcnuniaafio*.  iSfquandqtcftarum  fuifletnon  pcr^latiuo5,,^bfol«i 
ne,cuod  didhim  commcndalBald.in  cap.dudwn.de.  ^/Icd  per gerudia,v.r quia  dicat, d,ptiq  daD^ajmu; 

deft.fequiturIaf.ind.ljrmgularia,num.53iAlcxaod;'  njcr5do,vtpet  Bald.ind.l^liex  cautiqac,ycri:>.,qu5f 


cohf.?S*vol.i.'  - . ^ . fi  • I 

10  «Sddfoqueodotertiamampliationct  dedararipo* 
tent  procedere , prour  cpndulio  loquitur  tnnooaridl 
id teftamc- In inftrunicnto publico;  fccus  fiidfiatin. 
fcriptpta.pxiuata»  vtfiqsrcnbatbia  mariu  fe  habuif- 
p»flC)&^q“od  habuiti&rcccpitjoam  hoc  fb- 
ltt<bconhd!looetn  a/guiti  non  numerationem  ab  al-. 
tctoteftatam,  Bart.  ia  d.UI-cx-caurianc  * Sqibi  Fulg.  • 
ho,xJfcAbg.mldwtafti#xU'atu5»/.  ChrjifogowiS!,  vi; 
ibi  pw  Aie.nti.r3»ff.de  verb.bhlig«  Acct.inft.de  Utte>^ 

larumobl.inprinc.num.p.  .«.jt  i.,.< 

^ X * "DixliucatftrtpodQ  huiuihtodi.cddunaf  vt  qoptO' 
cedat^iddnocaEiusteftareuir  in  iaikutRen>dena'': 
tncrattoaclaiftaineiu$,prarlbbua>antequa  roganetuci 
dpdmbus,vtpnU(6ihtAcqiiaJjtcr;bn:i«Aj^ntia.ri»i 


co,6c  Fd.in  d.c.n  cautio,num.  5 at.cuiu  ^Ittfibus  con% 
gcftis  per,  Apoftil.ad  Bar.in  d.l.lin^afia. 
xp  Secundoin/crcurcx  eadem  f dcdamti6ne,quodfi 
notariii!i<iicac,dedit,&  mumauinno probatur numo> 
cado,qui.a  hon  coiidudit  dc  necelCtate  mqbmm  na>. 
tuule,  icd  pptcH  intclligi  de  ciuili,ytprob',%i(,^(.|qj 
d.i.iing(ilanA:nu,Z2.qucm  alij  fequutmi,^f:<eQik3i».  ^ 
dc  fbi  late  aUdi.  in  llticra  D.  ^ tum’ 
riusd  talliute,  ll  up.intcnicnitnumcr^bqj^^^f,^^ 

fti.&  AIc.\'.b.J:%ulaxiaV&i^i>iyj^^  , ; 

_ _ j-A-.n..  O.  ...  ‘iia-be-.-niiJibv.i 

: C 0 n €,  L.,K.S.J  0 nMaMliiX 
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dpamws,vtpnWfttwcfltqiiajjtcriOw:t#npiflntia.uwi  _ i'  : i.-..;,..'-! '1  > 

7ihiuknntiu;radt:Sf»ip(£wi)dffi$|thooouv  C^og4CcftptoDerur,npaicr.«iOpcr‘4cItes«, 

gacunil^dc*ydtilfacew^«gCfti?-,aa£€qualitro  .;,■  {i.b.u.r «/.  < 

tus#oo»bbai,vwbsdudkiaC.)n.d.Ulingttlaria,nu.<q.  * SVMMARIVM, 

*2» 'I)coqcatut2.v.tprqc'cd.at,t.quanelonVcrbanotaniMi  . .“‘''l  O ^ v 

dCinfttumcntirdQrneceifltiteBnporranti-numewtiO-l  Numtraationm^ohariptrujles^quiintnfiierunt. 
jiem»vcinexcmpli&anaii$,li)lSd$.quandO;pOQbatiodfti  3.  Ttjltialydti^umitAt\one^ve(^^fp(ii^nus 
«icccirnatc  nil  cdodudetet^jiane  enim  nqmprobatuc » JioneJidum  coniunganiur  ad pUne  pnbMtdum  numt» 
naturalis, &v.eranum«»*iit>*exinftruinqntq,vtcpcr,  * ^aiiof/em.  ^ , 

«undem BaraWifi"^ caxuiqno.dll.. >.&nitft,iii2,.lc.SC^  j TtJlesiUjdtnumtiratioTii  dtponenlii  dt'c6oj^one-' 
ibi'BalAqQcm*cA‘rf  fffly^odifi*uicaurioi.J3um.j5a,'.  - -eoniunguntur  ad  pkru  probandum  numer4titintta  ij 

rulg.dl.fi  ex  cautione, num. 2.  ..  _ ouandoconji^ fuitpkai  probataper.dufuJf^sJetas 

yii  ExbtiiulmodidcciaiTttioijeinffccturtasdttprobiri  « 'jpervnumfolum.  ' ^ 

lUuneracioncmUldioatnotadus.jTitiimcbnfcflum''  ^ Te^isvnufdunumerationttuUusdtconfiJionidepotieidt 
fuifle  habuilfe,&  recepifie  decem,  quse  habuit,  SLtCr.  faciunt femiplenam,  ix  plufquam  femipUnam proba- 

ccpir,occaddir,inpDtfQooameinotarij,nequccc!pu-  tionem.  t \ •? 

„ Ja  I hA  qu®  habuit ; cura  rptu  in  illudrdecri  pofiixiqdl  Adtb  vt  tune poj/itdefirri  iuramtntum  infuppUnuntttm 

partis confcfliQnem.&denccdfitate non coodOdacr^  • .iprobatioffH,vtnum.^.. 

xuimeranonem  oaturalem  , &.vcram  yVtdedfltaa,  j 7e/itmvnumdeponenUmderrumtrathne,aUitmdeeon- 
Bdit.in.dil.fi  exeautionema.  i"&  in  le^tamiq.nu.9*, 

&ibiBai.hi  l.ficxprccio.Cificefr.pct.Iluin.  cqnf5>*. 
nu.S^Vol.?.  Lanfr.deOtia.in  praxi;  thu.  dccopfefiSft  t 
Itum.  19.  qm  ponit  etiam  rationem  diuerfitacis^ntpr 
hunccarum,&  lupcriorcm  terti?  ampliationis, ni»inir , 
nim  naturam  rclariuiqu?,&copu}®,6t  Arec.inftlt4c> 
lit.oblig.inprlncip.num.s.  I . ' Si  l 

^4  . Contra  tamen, quod  io)Qh?cvcrba,qu?habuic,& 


nu>l4*n*uc  vcru.Ouiig.  vcniiu  uva^ioiuiu» 

ligii  Bar.  notarium  protuliffc  in  tertia  perfona  , x 1 1 

pats in prima  protuferar,  nulla opusctitrupplqtiqRC»  - i>|  t*  IIJ  V/ldLlUUClll  ftcs,qui intcrfiie 


pats  . . . , _ . 

& omnis  abfonus  inidledus  toUctur  , vtiplercd» 
declarat  in  pr®citat.lcg.fi  ex  cfuaione.num.x.  quaiP; 
hancBatr.ampUationcmampieAcndo.^  ,j 

X6  Ampliari  poterit  f etiam  quod  notarius  dicerct> 
confefius  cft  habuiirc,&;  etiam  habere,Cremcai.fin|. 
4 5 .pone  tut  adifta.Rom.fingul.d4a4u  fds  > qui-f 

doconfcROni.  j', 

17  Ircm,3c  fccundoimpliatar;tetfi,di(yarct  i«  inftiu- , 
meto  cdfcflum  habuific,&  rccepiflc  ATitiodante,&;■ 
numaantc  decc,ad  huceniiii  non  c6cludimtpuinc-s 


.'\ftJJion*fa^  prafenttparU^qua  probataptr  duos  tefet 
pkne  probaret , ednmngiaapJeae  numetationempro- 
%a»dam,Contrar.nafn.TL  . -t 

^8  Tefiem  vnum  in  mutuo- deponentem  de  mmeratioru  , 
alium  de  eonfejponesnon prolfare.Contta.num.9. 
Etiam  fitejiet  deponentes  de  tonfijfiom  deponettrst  lapfttnk 
K..hjfe biennium. eoncejfum  ad  opponendum  exeeptiomm 
nonnumeraUepecuma,vtnuiio.  . 
recepit,  in  propofiro  probent  numerationem,  tepuit;  xr  TeJUsal^.df^nmeratione  deponentes  , sdijdeeonfijjiom'^ 
Ant;dc  Butr.&  Imo.in  d.cap.fieautio  quos  ibi  refert  .>  non  comungunturadpleneprobandumfquddQad plt- 

rd.nu.52.moti,quod  huiujknodi  ved^rtioapbftupt-  nam  probationem  requireretur  certus  nssmermtejlsutm 

referri  ad  confclfioncin  parijs  abfqucfubauditiope.»  t pro  certa  fortnaprobationh . 


runt.confulendoicrjpfir  Bal.inconf.  28.  nu.i.  vol,  t, 
qui  paremiVim  in  propofito.de  tcftibus,&  notarioat- 
tribuit,ad  idem  Soc.in  conf.  X4MIU.2.V0I.1. 

. Quod  procedittctfi  aliqui  teftcsdc  numeratione 
veta  deponerent , & aliqui  de  confeiTtonc  folutn  » 
nam  nihilominus coiungentur,  & plene  probabunt » 
Batt.in  c.cum  caufam,nu.2d.&  ibi  Atcc.dc  Fd.num. 
VO.&  Dcc.  nu.r  1. de  probat.  id£  Dec.quiplures  citat 
in  cap.ficet  caufani,num.<$.  eodem  tit.  laliin  l.admcH 

. ^ ^ nendi,- num.  i6o.fi:de.iurducan.&  ibi  Sd.colum.6. 

ratio,quiaiftiabiaciuiabfolutircferumur.ad;Confefi,'  * in  fin.  dicit*  communiter  tenere  DD.quodvnuste* 
iionem.Bal.inl.vnica.CdccQfeC&in-l.ficxcautio-  ftisde  veritate  fodi,  & duo  dccdfdfione  plene  pro* 
he, ip4. q.C.dcnonnum.'pec. dtibibal.ihpcn.col,  bcnt.adidcm Cor.confil.58.  columna penultima, 
vck.quaetoquidfi  notarius,Fcl.d.£ap.fi  cautio-num.  in  Ittera  £.  voiiun.  1;  CaccialuRindid.  l.admoaea' 
^.BakUbofia8.adik«nJjU>.i*^mi.fiexpfCcio.Ci  " di;au:2x6.  * ' 

. . ' $ Haaq 
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Dcpfobationib. 

J Mantumen  ampliatione  limita  t primo  velim 
procedere,  vt  fuit  pofiia.qoaiidoconfcQioAiicpleni 
^obata.nimirum  per  duos  tefta  ;namaiids  probata 
pcrvnum  reflem  tantum  non  coaiungcrcturad  ple- 
lUm  probationem,  fle  apatepofl  alios  docuit  Cac- 
eial.incep.d.|jdmotiendi.  ou.iip. 

4 > Sabdeciarahanclimitalione,tvttnvnustcftis  de 
numctationc.aiiusde  confeflione  faciant  Icniiple- 
ntm,  & etiam  piufqaam  femiplenam  proba tione.vt 
voluit  Soc.in  I.Galius.lr.ilIe  calu&col.  fi.  ff.de  lib.  dc 
pofth.Bald.in  tiibr.  de  conttouet.  iiiucfl.  coi.  i.Alcx. 
conr.ii.col.a.iib.4>Aym.inuad  deantiq.ietnp.par. 
4.vetf.fed  etiam, nu.t.Lofr.conLa.coI.j.^i.inUicx 
cautione  in  i a.q.Cde  non  nu.pec.de  m d.c.licet  cau- 
fam.de  ibi  Fel  Ac  in  I.  Publia.  ff.  depoliti. 

5 £x  quo  infetturfiuu  meniQ  polle  deferti  in  fuppic. 
mennim  probationis,  vt  ex  liipracita.  ponit  Ucc.in 
d.c.licetcaulam.lafconf  1)1  col.fi.vol.  i.Calc.cdli 
t9.col.4.Dec.conr.d50.col.a.Parifconf75.  nuni.i). 

* Volum.  t.  Soc.  iun.qui’c<Hninuncni  opiiiioneni  dicit 
conf.po.nu.i4.vol.s.dcpoflcum  Gabr.de  teflib.con- 
clof.2.  nu.dd. 

< Subdcclararitrecundopoteflnon  procedere,  qua- 
^ vnus  teflisdeponcrct  de  coiifcllionc  facf  a pt*sj  ic 

E ane,  quae  probata  per  duos  tclla  plene  probatci.v  t 
Ite  per Gah.de ptcmaLconcl.  i .1111.7. 

7 Sed  tamentquandovnuspiobatdcvcritatc, alius 
de  confcflionc,quat  plene  protMta  faceret  pleni  pio- 
bationem,non  hniconiunciioncm  ad  plene  probj- 
dnm,lieitdicatplusprobate,quini  vnustcllis,  ponit 
Caceial.intepeidJ.adinor.cndi,nu.  a 18.  veri,  tertius 
eft.ft  de  iiiteiur. 

• XJmitaturrccudoampliatiofupcriuspoficat  pro- 
cedere extra  eontraclu  muiui,fecus  in  inutuo.in  quo, 
ff  aliqui  refles  deponit  de  numeratione,  dc  alii  de  c6- 
fafiionc.deponuntdediuctlisadlibus,  nimiruin,dc  de 
mutuo  naniraliAc  eiuili.Bald.in  d.  I.  (i  ex  camione.de 
in  lj.$.  fi.  ff.fi  cett.  pet.  dt  inc.  cuin  caulam.vbi  Abb. 
<£  fel.&  Dec.de  ptob.de  Fcl.in  c.li  cautio,  dc  fid.inft, 

Baf.conri8g.przruppofitoflatuto.inli.lib.;.lal'.ind. 

l.admonendiuiu. 26o.de  Caccial.nu.220.  Rnin.  conf. 
72.coi.a.vol.  4.  dc  alioscongciritGabt.  d.  conciuf.  i. 
nu.  5. de  probat. 

9 iCootrarium.f  m imo  pleni  probent,  tenuit  A bb.fi- 
J bicdtranusinc.n.deluc.abimcila.red'  communiter 
zeprobaiur,' illum  tamen eonamrvnotnodoi  repu- 
gnantia liberare, Lofr.cbl.s.mi.  11.  vt  in  d.c.  fi.  ioqua- 
lur,quando  confeflioerat  probata  per  duos  leflcsiin 
d4cum  caufam.  vbi  tenet  negatiiiain  opinionem, dc 
eoosmuncm.pcr  vnum  teifem  tantum. 

■ Sed  eiim  in  mutuo  diucrfam  probatione  inducat 
•bnfieiTio.qaz  ad  n.utuiim  ciuilc  rcfeitur.non  potetit 
ooniungi  cum  tclicde  vera  numeratione  , dc  mutuo 
naturali  teflanre,vtipfe  etiam  fatctur.nu.i  t. 
Ampliatur  aute  hitc  fecunda  limitatio,procedere, 
10  t«iam , quod  teftcs  deponentn  de  cofcllionc  depo- 
ncrcntlaprum  efle biennium  conccfllim  ad  oppone- 
dam  exceptionem  non  numetatx  pccunix , Lofred. 
confi27.nu.  id. 

t i Limitarar  tertio  principalis  t ampliatio  n6  proce- 
dere,qfi  ad  henain  probdtionem  requireretur  certus 
numeros  teflium  pro  certa  forma  probationis,  vt  in 
Cafu  anth.rogati.C.  deteflib.  vbi  requiritur  probutio 
quinq;  teflium  rogatorum  tunc  enim  fi  duo  probant 
■umerationcm,dc  iracdfcflioncm.nd  cdiungumur, 

' quia  nulla  illatum  probationSefl  infc  pertefia,  Bai. 
dc  Sal.in  d.auth.rogati.C.dc  tcflib.quos  citat.dc  tcqui- 
tarCaccial.d.l.admoncndi,nu.ao6.  dc  nu.  222. 
Ampliaturdemu  fecundo  loco  principalis  coclu- 
iafio.tprocedere,ctfi  vnuscxtcflibusdicecttmenumc 
rafle  Ticio,dc  alius  numerafleCaio  prxfcntcTitio;ni 
njtulominus  probabunt,dc  erant  contefla,quia  non 
i^c,anaumeiaiiofiatXiuo>analjj  ipfbpixlcote. 
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dc  confulenie-ita  confulendo  traditBar.eonCi  S.in  q. 
lib.2.Rom.in  l.fingularia,nu.29.ff.fi  cendiec.  laCin  I. 
i4i.fi  iuflerim.nu.5.ff.dc  vecb.oblAcinl.fi  pcocucato- 
ri  pcxfcmi,nu4.  fi-eo. 

CO^CLVSIO  MCXIX. 

ARGVMENTVM. 

Pecuniam  non  fuifTe  numeratam , quibus 
probetur  modis. 

SVMMARIVM. 

I NumtraUm  now  fuijft  fteuruMm 
crtiiitoris, 

X KumtTdUmnonfmJftptatmamnonpoJIeatTtditQftitf 
mtotxterqtftri.Qu^sntiQijf,  vtnu^. 

4 Numrrattm  non  fitijji  pituniam  pTobnri  ptr  eredriorit 

(onfijfficntm  faiiamprttftntt dtbitort, patsto  abfenie. 
y NumtraSam  non fuiftpttunUm  probari  per  uftti  qui  in- 
ttrfutruntiix  ditant  nullam  numerationem  Jiquutam 
■fiuJSe  eo  temporeatut  loto , quo  ajferitur, 

6 Numeratam  non /utjppecuniamprobarietiam per  tefies^ 

quifolitmdkanty  numerationem  fodiam  non  fniffett- 
porteonft£ionis, 

7 Numeratam  non  fitip pecuniam  probari  per  tejfes  , qui 

interfuerunt  ^quando  fust  adhtm , quod  mjirumentum 
feret  pofied  numeratio. 

5 Numeratam  np  fuiffe peeuniam prokariper aUmd in/hu- 

tnetum,quo  appareat pofi  conjeJfaMm  creditorem prO’ 
mtj/ijfe  foiuert. 

9 Numeratam  nonfuifipecumamprobariexeo, quod  qua- 

titas  quadam  fotum  futt  recepta, 

10  Numeratamnon  fuiji pecuniam  contra  eoefejjionem  de 

recepto  in  mutuo  ante  lapjum  bitmtqperpropoji^omm 
exceptionis  non  numeratapecumot 
£t»am  pof  biennium  yji  prtdwUwr  foBam  fieifie  prote- 
fauonem  ante  bienniumt 

1 numeratam  tpccuaiSre^^ proba» 

biturpcrcOttlfioneni  aediroris»  vtpro* 
bauitgl.&ibiBal  Sal.&Ca/^r.  tnl.incontTadib.ver* 
nudo  modo.Cdenon  nu.  pcc.  Ang.  in  $.  idem  iuiii, 
vbi  dec  Urat»  nu.  67.  Inii,  decxccpt. 

X Quodintclljgcndumcll,  tverum  cflc>(i  fon&cre» 
ditonrponteexciderithuiurmodi  confLirio-nialiii^ 
■ nonpotcritabcoinuitocxtorqucri.d.I.in  contradi* 
bus  S^ic  ibi  Bai-  & Sal.  qui  nullo  modo 

dum  cfledicum. 

) Hoc  tamen  inccUigir  Bar.nonfprocederci quando 
crcdi(Ornt>n  haberet  iu(U  recurandi,  dc  licet  n5 

pofljt  heri  ponciofupef  toto  > an  fuerit  numen  tum  > 
polTcth  fieri luper parte I quzadminiculenirad  cius 
probaiioncm;^ta>quod  vna  tantum  oumaario  fa* 
foir.de  non  pluira,vcl  quod  dux  foemnr » dc  quod 
fi  qua  numeratio  fa^afoit, fuit  fafla  tali  ioco  , 
porc/poniridem  Bar.d.l.fi  cxcautionc>in  Icdura  an- 
*tiqua>nii.i;«d:  14.Cdenonnu.Mc.  dcBar.opiniouS 
multum  xquam.de  quod  fone  fbiiarerur  m praei,  di- 
> cir  Aret.d.^  idem  iuris1nu.70.dc72.  voi4- 

4 Intcliigendum  efofetiaro  que^  dicimus  hSc  nega- 
tiuam  probari  per  confedionem»  procedere  in  edra- 
fionefa^  pneiente  dcbitorc.nd  alids  co  abfcnre  hu- 
iufmodi  confefiio  nd  prxiudicaretacditonp  Aret.d. 
/.idem  iuris>num.7a.citatSal  jn  Uo  bonxfidci.Cde 
rcb.crcd.de  Ang.to  l.rationcs.Cde  prgb. 

5 liem  fecundo  numeratam  nfi  foific  pecunia  f pro- 
babitur pertefiesiquiinterfoemnt  p N dicant  nullam 
Aumcrationcmfecutam  foific  eo  temporcs  aut  loco* 
quo  a^criiunvt  docuit  Aret,  qui  etiam  ponit  formi 
articula  ndi  m hac  materia  io  dS.idem  imis  > nu.  5 . dc 
nu.7i.  v0l.  I. 

Amplia- 
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C Ampliatur  j^obari  etiaf  per  refles , qui  dic^t  foliam 

zuimcracioncm  fadam  aonfuiflctcuipore  cofcnio- 
nis:nam  licet  id  rcAimonium  non  videatur  cocludc* 
te» quia  numeratio  potuit  Heri  ante»  vt  didi|idcm 
J^at-d-^  idcm  iuris.nu.i.  tamen  quia  confelVioarguic 
numctario.neiti  (adam  tempore  confcinonis.nihilo- 
ininusprobabitiVCdocuiiCallr.d.l.nexeaurionc.nu. 
} 3t  in(.aaeucrajUo;)n6tC.co.iSc  tnldi  ita  Ibpulatus» 
S.Chnfogonus.ff.dc  vcrb.daljlatcper  Alcx.nu.i4.& 
adBariin  l.pratdta.H^  de  acquir.poiT.DD.poft  Bar.in  I. 
poft  dotem. ff.  fol.  matr. 

7 Ampliaturiecundoprobariperttcftcs,  quiinrcr- 
fucrunt'.quandoavluiu  fuitjqnodiqftrumcntu  Heret» 
depoftea  fieret  numeratio,  exquo  rede  arguiturfa- 
ftum  cllc  lub  fpe  lutura:  numejationis.  Ita  Bar.ind.l. 
/i  ex  cautione,  iii  lc£l.  amiq.  nu.  1 3. 

$ liem,&  tectio  probari  potent  | non  numeratS  fulf- 
fepeconiS  per  aliud  inflrnmenru,quo  apparear,  poft 
confeflionem  creditorem  proinitiile  ibluere  non  ob- 
ftantc  conte  Ilione,  vt  fxpe  fieri  folete  dicir  Bar.  d.l.  fi 
CKcautionc,nu.!  ?.5c  14  de  quod  quando  pofteofef- 
fioncm  de  recepto, apparet  de  promiftlonc,  contetHo 
intcUigaturfadalubfpc  futurae  promiiHonis  , dicit 
Rom-lifig.aH.ad  Hxrflc  icx.fing.in  Ij  inmor  2S»  annis, 
in pnn.tf.de  min.fccundum  Bal.inl.fi  abfcntis,coI. 
C.ficcrt.pct.&  ibiplurcscirantaddcntcs.  Dcc.conf. 
43i  plcnenu.r>  dc  pom.iS.lafinl.Icgcm.  ad  fi.C.dc 
pad.ad  9»  videas Bar.5c ibi  addcnt.in  l.pcn.  §;fi  nr.ff. 
lol.n1arrR.om.conf445.5t  conf.447.Campcg.de  do- 
te. qiiarft;  «o.  late  Hcrc.de  proban.ncgjt.  num.  19.  Se 
ijfj.U.vol.  »i.quibusfumcrcpotcris  declanitioncs. 
Qnarto  loco  probabitur  noii  numerata  pecunia  , 

p fpr<3bandoqu6d»quar)rasqu*damfoiu  fuit  recepta» 
vtputa.fi  quifcofilTus  Aicricfc  recepi  ftc  mille, fi  ofte- 
dat  p.utcm4'aium  recepifie, nimirum  qii1ngcnTa,nu> 
fncr.moncnTin  reliquis nonfadam  cfleconftabir.vt 
lcribi:.'it  lJjr.&  Bal.pollgl.  ibi, in  l.z.C.dcnon  nuin. 
peC  Fel.in  c rerfioloeo.mim.  tx.Sc  14- vol.i.dcprob. 
T>ec.md.conf.4-  i-3txol-4iaj  nu.  14.  pleni  Hcrc.vbi 
etiam  declarat, de  piob.  ncg.  mi.27 1. 

*io  Demum  contra  confcifioncm  de  f recepto  proba- 
bitur hxeneganaa  non 'numeraram  efle  pecuniam 
in  muUio  ante  lapfirm  biennirperptopolitioncm  ex* 
ccptioniSQon  num.pcc  iuxta  rit.Cdc  non  num.pcc. 
& diximus  alias»5c  ponit  Here.  d.  trad.  deprob.ncg. 
nn.x".  & 28.V0I.2. 

jt*  -Qjod habebit locumtctlam poft bi6hium,fl  ppo- 
babnuc  fadam  fuiHe  proteftationcm  ante  biSnium» 
vt^  cimdcmHcccul.  citato  trad^um.aa4.  Se  num. 
22J.V0I.2. 

' C^^CLVS/0  CMC  XX.  \ 
ARGVMENT  VM. 
Kundoritnecrtecredsnduin , 3c quatenus. 

' SVMMARIVM,- 

I » m.  f. 

4 Nunaocrtdiinhii^qudconetrnuntilhuto^itim  , dUds 
; f«cu%. 

5 Uunao  non  crtdi  r^erefttimdk  aetepttrtu' fuifitmtHan» 

do  Jibiqi  tuiurtam  Hhta*»>ContrariUMi,tm,  6,  CotKt* 
}iatiO>nu.  7.  • * ‘ • 

8 'Nir<iononeredi~alSk^ttii'4  Utihimp«dstii,fuc*7tinufno^ 

anum  sUqutf^7^gf^rtb*ruUr^t,  mddatsveiXtqturttur, 

9 noa  eriA-miUs,  qmlt  fint  gfduufr^iudioyaUt* 
tiifi'. 

ioC»iyuri  Papdiin'Sertiiinh’Ht'<fUS  Jmt 

Xi  Suntii uliitnomo  nontrnitfntnmmditinn. 

\zJsiumij  relMiojii»t»9crtii»n  rrpminsliimsjMod  funii» 
dum,f*tuiqfiQadinqmrtttdum»  .i 


1 i Nuneff  didamquando  ft^kUssd  infttirmdMm 

remtffiut.  if'i 

14  NunctopublicOyis^  iuratocfrd$,aius  fitm. 

15  Nunciamquopa^ioquisprohtur.Et^tmr.  1 

XS*I{uneiopuhti(OtrtdtJiru  UttrisprmatoVfrtUmhPtttik 

Uitris  iudim  commtUentit.  ‘ 

tj  N undo  publico  iBufirtm  ptrfonam  finivit  mmttnlH 
credere.  i 

18  T^uncio  publicocitanteexparleiudicifdekgatinomertA 

df  Jine  uterii.Secus Jinunciui  certuuiT  notus funf 
I g.Etpor/e/  mjigne  nunciorum,  Comiliatio^nu.zoi  ' ■ 

2 1 *2^ncio  qu3tumcunq\ publico  non  CTedt^nifi  in  Uteris  ct^ 
tatorijs  tnferatur  tenor  delegationis  yCU  citatio  expasrtt» 
iudicii  delegati  emanat  ad  locum  longinquum.  ■ r.  > 

22'7^ncio  quantumcunqi  publico  non  credi  Jim  Uteris  isii 
citatione  rtali,/ecus  in  rerbali. 

2J  Nunciopublsco  non  credi ^nt  Uteris  quoad  citationem  ^ 
que  domi  Jieret, 

24  Nurteioduenti , fenon  poUtijft  reperire  citandu  ideU  dA 
domu  eitoffit  an  credatur : ttvnqx  Jt  Jimpliciter  diceret 
ciiajfe  ad  domum , anprefumatur  feeiffe perqui/stiosdS^ 
tn  citatione  Jolemnitatei  interuentjity  vsderem^/mK 

2 5 Nuncio  non  credi, quando  per  aUam , non psf  Je  re/errtt. 
l6"^luncio quidem  credi , Jea  tamen  citatum  proharepeji^ 

contrarium  pertejlts,velaliief.  • 

Etiam  Jlante  Jatuto  tquodercdatcsrtitatiotthij  nlatio~. 
ni  fa£le  pernuncium,vtsm.27*  * 

2%  Nuocio  fuSptih  non  crtdi.  ^ 

- ••  V ^ * ‘i 

1 credcndutefTcdocuitBarinl.t.SA 
LillC-lLI  curacarnis.lfdeofti.pref.vrb.6cia) 

l.magis  pmo»S.  nc  ram5.ffdc  rcb.  cor.  6c  in  cxrradag.i 
ad  rcpr.verf per  nuncium,ad  fi.R.om  qui  alirxadAi* 
cirinconf.7i.5cconf497.coI.i.  nu.z^Arct.io  tti£kd 
malcHc-verf.  Petro  publico,6t  iuMto  nuncio.  oA 
conf  U9.nu.i  a.iiuUi  dubium^ad  H.  Alc.de  pr^luji^^il 
reg.3.prxlump.t4inprin.qiii  ad  hoc  adducit  testum 
l.i.C.dccxec.dc  cxac.lib.  i a.Guid.Pap.q;^^  71  Xjnfni 
in c.quoni.im  concra.nu.zi.6c zz.de prob. OcpH.^C 
1 1 s-Sc  coni,  izz.nu.  15.&  nu.  zo.  vol.  i.  Bofijtrit.d^ 

* dcnunciatoribu5,nu.4.  Sc  communem  *opinionciii( 
dicirTiraq.dcrctra5l.coaiag.S.i.gl.puujln.  itf.iSc  ii\ 

* &'communern  dicir lac.Nouel.intra^.r^gxH.reg»' 
207.5C  quoad  citarioncm,retauirgl.  rn  c.  cum  paiAjir 
de  appcIAt  qui  reteruntur  i Tiraq.d.gl.9.nu.d-*iv“>!d 

2 In  contrariam  Mincntoptnioncm  adducitur  gUoti 

c.quonian>  contra, vcri'cirationcs.  de  prob-  & inctd^ 
cuc  5c  ibi  Vinccnt.iti  verf  vocaio&de  clc^.lacQaJti#i 
intra^.dc  }.&z.dccr.5caiii  tenuere, quos rcfcrtbvb 
A nd.in  addit.ad  S^cc.de  cit.$.lcquitur.vcrf.fcd>iMMo 
quid.nu.  6.  qui  ideo  conliiiurtt  duos  nundos  adhsbe- 
riiquos  cum  pluribus  ali  js  retm  Tiraq.  d.  g).  9 nU» 
icd  huius  (cntcntixargumenrislatisncicMcnochdm 
tra<^dcarbiud.lib.i.cet.2.caru  ioz.au.;i.  cutaplis 
ribus  icq.  ‘ , 

^ Veriim  hoc  diUidium  tolletur  ^ t fi  id  pnidcnti&iii^ 

didsarbitrio  relinquamus,  qqualitarc  perfonaruj  6Ci 
negoiij  pcnfaia.de  nuncii  Hdciudicabic,  6c  proutO^ 
ucnirc  vidcbirurvcl  aedet  nucio , vcl  aducrfanti  iiH 
ramentumdcforctad  elidendam  prxfumptionS«qux . 
cft  pro  oucioratione  publici  muueosi  locundu  opin» 
Hoftan  iuin.tir.de  contum.$.2:col.z.vcrfquod  llabn 
fcns<cft.quam  refert, 5c  fcquiturlo.  Andr.  ad  Speq.da 
cic.d  $.lcquitur,  vcrf.fcd  nunquid.  6c  tenet  Collega 
Abb.  Franc.  6c  aliiio  d.  c.  cum  p.irau.id^m  Oautreda 
qucColle^  diximus,in  c.cu  dilefli,nu.;i  $.  de  dol.6& 
cont.plurcs  cogclfit  Tiraq.d.gl.p.nu.9. 6c  alios  adicc«' 
Menoch.d.caf.nz.nu.S..Mar.inpraxiord.iud.  par.V 
io  i.fncb.nu.  s)*6cin  hiscermmis  poterit  procedere 
opi.Spec.d.tit.dc  cit.S.fequic.vcr.lcd  nuquid.&alio* 
ru  afinnantiu  foli  iuraroento  citati  ftari  cotra  fidem, 
nutuiiK)uo5  refert  idem  Tiraq.d.gl.  9.  nu.  4.vc.ctianti 
kttcU  M^uoc.piacctf.igco^u.  ii^HocumcniotelU** 

gesjita 


r » 


De  probationlb: 

gcs,  iia  HKlci arbitrariQ , vt  tamen  fi  iudex  malear< 
itretar>ticituin  fit  appellare»  loan.  Andr.  citaro.  §. 
fe<loon§uld  Francu5»d.c.cum  parati,col.z.quarc  hu- 
iormodiientemia»  quod  nuntio  fides  fit  adhibenda 
jpitues declarationes  recipiet . 

4  • primo  igitur  declarabitur  tfPcedere  in  his,qu;co 
cCHWt  illius  oiikiUidc  ab  eo  pcndent^vtloquuturfii' 
pratelatiDD.&in  hoc  'omnes  conuenifTc tcfiatuc 
ideinTiuq.didaglo.9-nu.  i p.non  nmen  in  ali  js,qu( 
jdior  extra  Uliu5omcium,plcne  Cor.in  cdf.79-  eol.a. 
Vi^l<I^>nl'3gc  cnin  Gcmin.col.pen.C.detranfad. 
'plores adducit  Apofl.  ad  Alc.  didia  prxsuptionc 
in  princ.in  his  enim  foluni  fides  eorum  probata  di- 
. citur. 

5 Ex  quo  inferti  poteft , non  credi  t nuntio  referenti 

fnaleacceptum  fuifTe  in  citando, fibique  iniuriam  il- 
. latam Franc.  & lmo>  in d.  c. cum  parati,  coi. 2.  fentit 
Carjnclc.fi  antc.de  dolofdc  cont.  pofl  loannc  And. 
ad  Spec.tit.  dc  contum.  §.  i.in  additione  magna» 
verfi.circa  fecundum.  Guid.  Pap.q.  6x8.  Sc  hanc  opi- 
* flionem  veriorem 'effe dicit  Alc.  qui  aiiosadducit, 
& ibi  addit  d.pr^fum.  14.00.5. & piuresin  hanc  fente- 
. fiam  cotigcritTiraq.d.glo.p.  nu.i.^&  pofl  cum  Mc- 
lUK.d.cam  lox.nu.i ;.  Gab.rit.de  cit.concl.4.num  ,4« 
Quib.acccdat  Fran..Mar.dccifDclph.u.  num.4. 

6  Contra  hanc  illationem  f adducitur  Flor,  in  d.clc. 
iiante,in8.qucfiio.tamquamiflud  firdcconnexisrc, 
lationi,  quam  opinionem  probauic  (latuium  Genue. 
inciim.lib.2.&  confuet.Fran.ac  Dclph.  dequa  tcfta- 
tUfGuid.Pap.d.q.di8.non  debet  dciiirc. 

7  Ad  concordiam  f potcfl  dici  poflctiorcm  hanc 
opinionem  procedere  , quando  concurrent  aliqus 
bonx  conicaurx  pro  diflonUntij,  tunc  enim  poterit 
iudex  arbitrio  fuo  fidem  illi  adhibere  pro  indi  tio  ad 
torturam,  vt  dicit  Alc.cL  przfump.  14.au.  5.  Mcn.di- 
Aocafu  iix.num.i4.&  17. 

Quod  tamen  dixiraiis  in  illatione  .ampliari  potcfl, 
S fmagis etiam proccdcrcin nuntijsaflcrcntib.j tertio 
impeditos  quominus  nocente  alique  apprxhcnderllc 
znadatauc  cxe<]ucrcntur , vt  difputado  cdcludit  Alc. 
d.prxfum.  14-  nu.  6.  declaratio  vero  fuperius  firmata 
poterit  fubdcclarAri  non  procedere,  vbi  de  maximo 
. praciudicio  ageretur,  vt  tradit  pofl  cos,quos  addit  Ti- 
taq.przcit.gl0.9-nu.xx.Adq>  facit  rcqucsdcclaratio. 
^cQdocrgotocopnncip.alis  cbclufiodcclaraao- 
9 n£  recipit, vt  ndf  proccdat,quandoagcrcturdcgraui 
fiiudicioalterius,  Bar.inl.  Diuus  x.col.t.fT.decuflo- 
diarcor.Dec.cor.94-col.2.5t  alios  add.Gab.de  citatio 
ne.d  conclu.4.nu.  6. 5:  hoc  cll  iuxta  opinione  Vber. 
Bob.&  Albcr.Gal.quo!,  retulit  Io.  Andr.  ad  Spc.d.§. 
fcquitur.  vetii.  fcd  nunquid  -lic  Tiraq.  d glo.p.nu-7.& 
rurfusnmn.jo. 

10  Ampliatur,  vt  in  his,  quaTunttgrauis  prziudicij 
non  credatur  etiam  curfori  Papz  , licet  illius  fides 
magis  probetur,  fecundum  Rot.decif.  J55.ficxecu-  ’ 
‘ toi.alias  is.de dolo, &contu.innouis, quam  ita  de- 
clarat McnoocLcafu  iix.num.9. 

't  I Ex  hac  autem  dccLirationcdcducitur,  f non  eredi 
nuntii tcflimonio in  ciiminalib.vt quia  affirmet,  fe 
feciffe  alicui  prxeeptum  ad  comparcndmn  fub  p^na 
confefri,&  conuifli,vt  per  Alc.d.  prxfum.14.ad  fi.& 

' quia  referat  aliquem  homicidium  commifillc  , Bar. 
in  d.l.i.§.cura  carnis.tf.de  otfi.prxfcc.  vrbis.  ad  quod 
facit  quod  non  crediturnuntiode  fa^o  alieno, vtla- 
fcpcrCcph.c6f.241.nu.68.cum  plu.Ieq.vndcfi  nun- 
tius referat  citafTc  aliquem, , Se  citatum  fibi  rcfpondif- 
fenollecomparcrc,  non  liabitur nuntij  relationi , ve 
tenuit  add.adSpcc.  ti.de  contu  §.ijnadditio.mag.in 
fi.ver.circa  fccundam,&  hac  * communem  opinione 
dicit  Bctc.conf.i64.col.i.vcr.irem  quia  vol.s.&pofl 
cum  Gabr.  qui  late  declarat  dc  ciiat.concluf.4.fic 
non  credit  eidem  dcm.indatoiudicis,  Cor.  pofl  eos, 

. quos  addnc.cor.79.coi.a-vol.j.Gab.d.  conci.  4.nu.j. 
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Illud  tamS,  quod  diximus  in  criminalib.  relationi 
ixniimiinon  credi  inrclfgendumcfl  , tiuxtadoclri-  ' 
nam  Bar.ind.§.ciira  &ibi  Alb.pcedcrc,quoad  puni- 
endum fecus  quoad  inquirendum  Bal.conf.  J4.flarii> 
to  col.^.vcr.itcm fecundum, lib.s-Aret.in § quadru- 
tj  pli.nu.76.  quando  didlum  t denuntiantis  fufficiat  ad 

inquirendum  ponitClar.in  praei.  crim.S.fi.q.7, 

14  Declaratur  modo  tertio  loco  primaria  f cocl.pro- 
ccdcrcin  nuntio,  qui  fit  publicus,  deiuratus,  vtper 
^Bar.ind.§.cura.&glo.&  alios  in  d.cap.cum  parari.de.  r 

Srcriuramentum  eredi  nuntio,  dixit  Bal.in  I.2.C. 

_ior.de  Lanfi.dcOriano,d.c.  quoniam  contra  nu. 

2 1 .air  eredi  nuntio,  quia  iurauit  officium  fuuin  exet- 
^ ccrclcgalitcr.fcquitur  Cxph.  conf.  1 1 /.nu.xx.lib.  i. 

15  Hicaurem  feias  vellim,t  quod  probabitur  quis  nu- 
tius  fi  conflare  poterit  ex  adlisdc  eleclioneipfiusfa- 
fla  pcriudiccm  , dc  illius iuramento,  fitufaltcmdc  ‘ 
commiffionecitandi.qu.nndoelcdliofpedaradiudi- 
ccm.namali.is  fiex  forma  flatutorumfitpcrconfi- 
lium,autaliquoaliomodofacicnda,probaridcbcbiti 
dc  cleflione , vel  dc  quafi  poflcffione illiusofficij,  ve 
declarat  Bar.incxtraiug.in.  ad  rcprimcn.in  verfi.pec 
nuntium  Arcr.in  tradi. malcfi.  in  verbo,  petro  publi^ 
co.de  iurato  nuntio.Francus  in  d.c.  cum  parati.coL^ 
verfi.circa  tertium  principale  dc  appellatio.  • 

16  Ex  huiufmodi  verodcclarationcfinferturetiani, 
quodnuntiopublicoquistenctutcrcdcrc.ctiain fine  ' 
literis , priuato  vero  tantum  cum  literis  iudicis  coin- 
. mittcntis.glo.in  c.‘prudentiam.  in  prin.de  offi.dclcg. 
dc  in  e.  propofuifli.8x.difl.Fran.de  alii  in  c.cum  para* 
ti  Maran.in  Spe.partc  6. 1.  membro  num.45. 

17  Limiratur tamen  hxc  illatio. f vt  non  proccdatdi 
citetur  puf  ona  )llu(ins,qu^  no  potcfl  citari  fine  litte- 
ris,Rom.in  UfeiendQ  n11.46.vcr.  fccuda  c6cl.tF.de  vec 
borumoblig.  qni  dicit  ede  cafum  fingularcinl.  quo- 
tics.adfincm.fecundu  B.ut.ibi,C.dcdignit.  libe.  12, 

18  Limiratur  fecudo  in  nuutio  citante  t ex  parte  iudi 
cis  delegati ,i Ili  enim  no  eredi  abfq;  lireris  tradit  Ban 
in  d.cxrauag.ad  ad  rcpnmen.  in  verbo  per  nutiu.Sed 
19  tamen  in  nuntio  certo  t de  noto  aliter  tenetur,  vt  pcc  * 

DD.  R.orxdccir./s5.fiexecutOT alias  x5.de  dolo,dc 
cotumjn  nouis.qua  decifio.  fequitur  Mills  in  repere,  s. 
in  vcr.citatio,  quado  fit  per  iudtccm;de  Fel.in  c.cu  ia 
iurecor.x.ver.limitaillu  cafum, nu.s. de  offi.ddcg.di 
cens.quod  vbi  quis  ciramr  per  nuntium  publicu,put% 
per  cutforc  papx.mnc  tenetur  credere  abfq;  co,quod 
tranfmittatiur  copia  potcflaris^de  ibi  adducitdccifio- 
nc,quJ  dicit  approbata  per  Antoniu  in  c.cu  parati  in 
pen.col.de  ap{^l.  de  per  Rom.ind.l.  fcicndu.nu.49. 
idefixmatGondifTal.  m fuo  tranatu  de  leg.  in  vlrim. 
par  .in  4-quxfl.prope  fine,  vbi  alleg  Spc.in  t it.de  citat, 
^.i.dicit,  quod  vbiordinariusciut  pcrnuntiu  ei  crC- 
dimrifccus  in  delegaro  nifi  citaret  pcrccitu , & notfi 
nuntium , quia  tunc  cfTct  illi  aedendum  etia  fihclit- 
teris,idc  tenet  Franc.in  d.c.cu  (Mrati.'col.8.  vbi  addi. 
Bar.inI.PaI.itinOs.C.'dccollat.fun.libu  i.idf  PrepoC  ' 

’d.c.cu  parati,  col.9-in  x.lim.  declarans  id  procedere, 
xoddmodoilic  hiintius  publicus  f portat  iniigne  , vt  fi  * 
eflcurfbrin  curia  Romana  habeat  baculii, quem  fo- 
Icntgcflarc  cuifores,lccundu  Bar.in  l.eu,qui.§.fi  do- 
minus,fF.cdmodati,  d:  in  l.proliibitu.  C.de  iurc  fifcL 
21  Hoc  tamen  f ita  temperandum  cll  , fecundum 
Ront.ind.l.fciendum.  numero  50.  vt  locum  habeat 
incodcloco,i(iquodlfaCla  delegatio,  fecus  fi ciu- 
' tio  emanet  ad  locum  longinquum,  quia  tunc  no  erit 
credendum  nuntio  quamunCunquepubUco , nifi  in 
literis  ciutoiilsinferatartcnoc  delegationis  , dc  pro 
jfla  diflindlione  inducit  Spec.in  tit.de  iud.S.fequitur. 
vcrf.quiddc  auditorib.de  cQifla  diffindi.  Rom.tran* 
fit  Fel.in  d.c.cum  inluieno.s.in  quo  tamen  Mar.Soc. . 
dubitauit  i n tradl.de  cira.aitic.  1 x.in  pen.de  vlt.col.de 
fn  dubio  nutio  aedCdu  dicit,  qa  exifiSte  dubio  fecu- 
cioi  pars  fit  eligcdadiSc  tn  diffindlion6  tenet  Pr^poifi  s 
iofe^bi  L1  col.d. 
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£ol.  6.  in  6.  limita.  & ibi  Phil.  Fram  coi.  8.  vbi  dicit, 
qu^  licet  ddcgatoaliascitanti  no  credatur  fine  lit- 
teris,fallit  m in  nuntio  citante  ad  inftatiam  delegati, 
quia  dft  ei  acdi:quod  dicitprocedcrc  in  eodem  terri 
torio,  fed  extra  territorium  nuntio  publico  vnius  ter- 
ritorii non  aed itur in  alio  territorio,  vt  per  Barto.  d. 
vcrf.per  nuntium, fi  tamen  deferat  littcras,eo  iplbcft 
efficax  pracfumptio,qd  fit  nuntiuscius.cuiusmanda- 
to  citat.vt  ibi»&  per  Francum.d.c.cum  parati  col.7, 
2i  Limitatur  tunc  tertio  , vt  procedat  f in  citatione 
>Ctbali,nontanjcn  inrealimimirum  vbi  ageretur  de 
accipendo  tenutam,vd  pignora, vel  capiendo  perfo- 
• nam,  quia  ninc  curfori , & nuntio  quantuncunque 
publico  non  effet  credendum  fine  littcris,Bal.in  d.c. 
cum  parati,  de  appcllatiaquem  ibi  fequitur  Franc. 
C0I.7.&  Pratpofi.col.9.  per  Bar.in  d.l.Palatinos. 

2S  Limitaturquartoin citatione, tqnatdomi  fieret , 
vt  late  per  Vant.de  nuUit.  tit.  dcnuliit.cx  defec  cita- 
tionis,num.p». 

34  An  autem  nuntio  dicenti, t fc  non  potuiflcrcpcn- 
re  citandum , idcoq:  domi  citafle  credatur;  itemq:  (I 
Cmplicitcr  diceret  citaffe  ad  domum  , praefumawt 
pcrquifitionemfcciffc  , & in  citatione folcmnitatcs 
>ntcruenifie,vide  apud  Tiraq.  d.glo.  9*  num.  cum 
feq.Butf.conf.74.  nu.6^.  Roma.confil.J97*nu.  j.dc 
ibi  Mando.in  additionc,qui  late  diftinguit. 

'»5  ^ato  principaliter  declares  f velim  conclufio> 
nem  propofitam  non  procedere, quando  per  aliu  no 
pcrfcrctWt : nam  cum  fit  nuntius  tanquamteftis,. 
non  potefl  relationem  facac  per  alium;  idcoQue  ip- 
fo infirmo exiftete,  & alias  impedito  debet  iudex  ad 
«ira  mittere  Franc.d.c.  cum  parati.in  fin.  ex  determ. 
Bal.in  dx.cfi  dilcdi.dc  dolo,&  cotuma.col.4,in  fine. 
'26  Quinto  loco  dcclarabisita  habere  f locum , vt  ta- 
m^poffit  citatus  probare  contrarium  per  teftes,vel 
’ aliter  Lucas  de  Pcn.in  1.  curiofi.nu.67.  C.dc  curio.& 
fta.lib.ii.Iac.Noucl.intraaa.re|ular^.i07.num.i. 
GuidoPap.q.sS7.aUquispropchncm.  Ccpha.  conf. 

i6i.nu.71.  lib.z.  Quod  ampliatur  habere  locum  ctiS 
27  flante  ftatuto,  t quod  credatur  citationi , & relationi 
pcrnuncium,vtpaFran.ind.c.cQ  parati.col.8. 
2i  Demum  limitabisn6|proccdcrc  t in  numio  fulpe- 
do  Ang.ml.  vtpetfcdius.  col.vU.vcrf.  item  nota, 
quod  nuiio.C.dc  annali  excep.  Dccius.d.c.c&  parati, 
jm.i  I .Noucl.dida  rcg.  i07.nu.  I .Tiraq.d.glap.nu.8. 
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A R e V M E N T V M. 

Quando  credendum  fic  nutritori, nutri- 
ci dicenti  teftiraoniu  pro  alumno  fuo  \ 

j ft^contr^, 

SVMMARIVM. 

1 Nutritom,iTnutrict$2roalutmofuononpo/UuJiifica^ 

e contra, 

2 Nutritores , iX  nutrices  pro  alssmno  nonpoji  tejtifioari , 

dum  iUum  domi  educant , iX  donec  durat  dom^icitas: 
fecus  cumparentibus  tpfttm  reddiderunt . 

5 Nutritori , ^ nutrici  reddenti  tejlienomum pro  alumno 
<■  fuoyquandojst  credendum,  iudtcis  arbitrio  relinpsi . 

4 NutritoriSfiX  nutricis  tefiimonium  reddentis  pro  alumno 
Jiso  recipi  ad  atatem  illius  probandam, 

Quid  nutricatio  amoris, atq;amiciti;maximS 
w atu' pene  incredibile  vim  obtinet, vt  feri 

bit  Tiraq.in  1 .G  vng.  I vcr.fufccperit  liberos  nu.  4 7.C. 
de  reuoc- donat.  &in  [rac.dciu.prim(^.  in  Ratione» 
> nu.6$. nutritores , & nutrices  f nullo  tepore  pro  eoru 
alumnis  teflimoniu  idoncu  reddere  poUe  nec  k couer 
fo  docuit  Sal.ial.tcflis  idone^.if.dc  tcflib.q  retere  Me 
ooch.in  aad.de  aibiuud.lib.2.cafu  a.cafu  tox.nu-i* 
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Sed  tamen  nonita'abrolut^deddendu  ali),quoiA 

* communis  efl  (cntenria,affirmatunt:Scd  ita  rem  cetn 

2 peradamt  vt  nutritores,&  nuthccs,dc  i coucrlb,ido- 
nci  refles  pro  alumno  n6  reputentur, dfi  illum  domi 
educati&  durat  domeflicitas,  habeatur  autS  pro  ido- 
neis teflib.cum  parentibjxddidcrfit,  de  in  i.c^.ad  £1«  . 
de  ibi  Salic-fibi  c6tratiusC.de  teflibus,  de  cofuleado 
dicit  Soci.Sen.in  conr.]^u.7.verf.necobftat  ,qoo<| 
dr.vol.  j . fcquittir  Albe!]^  Ma^.in  aad^ie  tcflibtis 

* nu.z6.&  Lanf.de  OrianohMr<iyitDD.*c6ka:tcqui» 

in  repct.c.quoniam  contra.  tdui^p.  nu* 

6 i.dc  proba.PetPlacaicplt^icBQapit.4z.  nu.fi.lo*  • 
Cam  peg.  in  ttad.de  teflibus , r^.  prima , limitari  i • 
Aufl.in  crad.de  tcflain.nu.7}.Atmagisadaibit'dum 

3 ludicis  t refaendum,  qui  anioreperpenfodijudicec  » < 

quando  nutritori,  de  nutrici  fides  fit  adhibenda; icn- 
fltlo.i  Pla.in  §.in  teflib.Infli.de  teflam^dc01iuet>tex 
tor,  intrad  dcfuccer.  ab  intcftaia  io  quarto  oecef- 
ad.  cognofeendum gradum  cognationis»  nu.5^ quos 
fcquitui  Mcnoc-  in  aileg.  trad.  dcaibiaa'  di^cafu 
IO i.nu.7.de  aadidit  Perr.Monca.in additio.ad Ccoc*  ‘ 
in  ttada.de  teflibus,par.4.nu.  115.  . * 

Declarantur  autem  fuperiora  nonproccdete,!qiio 

4 ad  ztatera  f alumni  probandam.in  ea  enim  te  donae 
flicQ  hoc  teflimoniu  recipi , docet  Bar.inl. tutela.  C* 
de  in  integ.reflit.  de  probat, fi  dicat/cio,qnia  nutriui. 
Aufrer.in  trada.  de  teflibus  nu.  7J-  ldSjBait.ial.idF.. 
fi  certum  pcta.Monca.ad  Cro.allcg.aada.  de  tcftib. 
par.4.nu.ii8  Quibusautcin  cafibus.domefti$ttefles 
non  tcpcU&tor , lati  diximus  in  coclulio.  Domeflisi. 

a . 

O 
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ARGVMENTVM.  . 

Quomodo, & quibus  in  cafibus  pr^fuma- 
' tur  rpontc,non  metu  prxftica  obediea 
tia,vel  non . 

' SVMMARIVM. 

1 ObedietiaJponte,nimttupra^tamttfumitur,i!Xcurdbid.  . 

2 Obedientsamfe  meta  prajiitiffe  allegans,  debet  probare . 

5 Obtdiendo  quit  fimptieiter  non  coemito  de  metu,velde  con* 

traria proteftationtjponte prafumitur  obedyjfe . 

4 Obediens  in  a^u,\qui  conjijlit  in faciendo, /ibi praiudicat , 

' nif  protejietur  de  contrario  ijtcus  in  aiiu^  qui  tantunt 
conjljiit  inpermiftendo.Subdeclara,vt  nu.  5 . 

6 Obedtre prajumitur  eoaSJe fubditusifut  aSius  conjifiat  in 

agedo^ue  in  pcrmittldo.  Contr.nu.7.Cocil.nuA.txfiq, 

9 Princeps  non prafwnitur  male  accipere  fibi  fubditot , 

10  Metus  probari  debet  in /ubdito,aliunde,qudm  tx  feuertn» 

tia fuperion  praftita,  vel  quodjit fubditut , ' 

1 1 Obedtentia prajlita praceptis , ix  boatus  Principis  arguit 

fubieihonem  obedsentium  Principi . 

1 2 Obedientia praftita praceptit  Principis  arguitjubielHo- 

nem  in  tjs,quipoJ/unt  obeditntiamprabtrtabfquepref 
iudicio  alterius  fecus Ji  nonpojfunt . 

I J Obedientiaprajlitapraceptit  Principis  arguit  fubie£iio~ 
nem,  quando  obedientes prajiant  illi  obtdienUam , vt  ti 
fe  fubijcianttjecusf  obediunt  quaji  aliud  agenttt,  Gon» 
trar.nu.  14.C0ncil.nu.  1 5. 

1 6 Aiiut  non  debet  operari  vitra  voluntatem  agentis , 

17  Obedir e alteri  nemo  tenetur /lifi probetur  ca  quare  teru ai, 

I i t regulariter  fpontc,n6  au 

V-/  tdmem  prarftita  pfumit» 

ex  regula  qua; hdr, Metu  no^9fumi,nifi  ^betur^atg. 
l.merito.fr.,p  lbc.l.quoties.§.qui  dolo.fl.dcptoba.de 
noslatiinmeoftcndimus.fup.  in  vctb.Mctu,dequidS 

mento 
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mer/TO  • Kam  cu  idem  Ht  przrumcrc  metum  At  deli* 
diu.refte  A Ic.dc  prcfampti.  rcg.3  .prxrump.7.nu>  1 .Ac 
^bttpcr  capienda  Ht  dia  pr^tumpcio , per  qui  delidfi 
«aclodaf,ad.fncrito.Ac  Hyppoi.in  cof  x.col.  t.Ac  feq. 
C(poU6/rcrim.ii.nu.t7.Baj^at.cd('77.ia  prin.  voL 
4-Alcdc  pndtimp.io  7.rcg.in  1 .prarfump.  Ac  noslaii 
Ibpan  vcib.dciidum.in  prxrentia  nunqua»ni(l  cx 
ciali  ali<^  rone  quem  ad  obedicndu  n>ctu  Aii0ciii>> 
Bolium  aiccic  debemus*  vt  mali  lurpitionc  cuiicmusi 
SOK.c.dudumiAc  c.fin.dc  przlumpr.  Atcdn  reg.j.  prx* 
£impr.i.nu.  1.  Ac  nos  late  Tupra  in  verb<  Malum. 

s £x hoc di£lo primo  infatur , quod  allcganstfe 
metu  obcdientjam  prxftirinc  debeat  probare*  arg. 
nor  per  fial.  Aret.  Ac  cateros  in  1.  iuterpoittas.  C de 
trania^.AIccotdlpy.nu.  34.  Ploc.iul.  (i  quando,  nu. 
$7.Cvndc  vi. 

9 Secudo  infertur*  quod  quis  f obediSdo  (impliciter 

abfq;  aliqua  alia  cAtraria  protcftationc  *vcl  abfq*  co 
ouod  aliunde  co(f  cc  de  incru*przfumatur  fpdic  obe- 
.^i(Tc,Ac  volQntcm  ilUadul  accommodanc,ita  pro< 
bat  icx.in  c.ex  ore.de  his>quz  himt  a maio.par.c.Ac  c. 
olim  inter,  dered.  fpol.  illic  enim  primo  ex  quo  B. 
obediuit  N.fimpliciter.  non  proteOando*vel  non  pte 
ccdStc  aliquo  meru*aut  a^u  coa^m  volGtatcmtc’ 
tcnte,nbi  prziudicauiccirca gratiam  obrcca<n,quaii 
animo  recognofeendi  illu  inlupcriorS  obedierii.  hic 
vero  t in  quopopulusillc  obediuit  limplicitct.idcft 
abTqi  aliqua  alia  corraria  prord^ationc  illi  bpifeopo 
pfxtcndentiiusin  parochia  iliorum  hominu.cx  quo 
tn  obedientiam  illi  przBitcrunr  preuia  excomuiiica* 
IMMUsfcntcntia  non  fibi  pra:iudicaucruc>nec  fujcali- 
q[aodiusqueiitum  Xptlcopo  in  parochia  quia  cum 
czcAmimicario  (iuemiulta  lic  timenda  * 6c  idco  fem- 
per  merum  infcrrcdicatur.vr  in^.  Tcntcntia  padocis. 
] i«q.4.Ac  metus  ex  ea  rciultanszquipaictunncrui  ca 
Benti  inconOanrem  viium,  fecundum  gl.  Ac  Abb.  in 
d.c  olien.  Rom.cdf  269.  illt  homines  metu  obedijiTc 
pratfumunmrrquicx  timore  obedit, iam  nonobedire 
dicitur,viinrcg.  qui  cx  rimorc.de  rcg.iur. 

4 Etquoddidumeildc  protcUaiionetadinfcrSda 
non  r^nrancam  voluntatem  in  obedicncixprzce' 
fiationc*ex  mere  Abb.ind.c.o!im.nu.9.p6t  intciligi) 
inadu,  qui  confiAic  in  faciendo*  in  quo  nili  faciens 

frotcftciurdc  contra  rio.fibiprziudiLaniUx.dodrina 
nn.iii  d-c.  olim  co!  3.  circa  iiaein.lccusinadu,qui 
oon  conliihc  io  faciendo , led  taimim  in  permicten* 
do>in  quo  obedien.^  etiam  ablquc  pioierutione  con* 
traria  non  cenfetur  f,oteobcdire>vtideni  Abb.ibid. 
ca  ra  t .onc  quia  in  aclu  polic  luo  magis  apparet  intea 
tio  age ciStOui  in  negariuo:  A bdinens  em m * Ac  ta cens 
oon  debet  haben  pfo  conicnticme*in  lui  prziudiciij, 
quod  dKi  non  porclf.m  adu  poliiiuo , vt  idcm  Abb. 
5 Scdegorubdcclararem  f hic  Abba.dcclarationc, 
Vttunc  pcocedat*quado  abtlinens>liuc  permitens  n5 
poflet  etiam  non  F^rmirtedoimpedircvquia  tunc  ha- 
betur pmiusprocomradicccc*iuxta  dodr.Io.And.in 
xus, qui  tacct.de  reg.iur.im.3.  Ac  Dy.  m 1.  qui  uccc.lF. 
catit.Sed  quando  opponendo  * Ac  non  penniteendo 
]K>0ci  faccre,quominusobcdirer,cx  quo  potens  nol* 

. uif»vcl  non  f^r*fibiprziudieat'Ac  contra  illu  cllprq 
fumpiio,quod  obediendo  voluocane  obedicrit , mx. 
trad.ind.l. qui  tacet.lf.de  teg.iur.facitc.2.  dcaccular. 
lib.A.vbi  pot€rantimpcdirc*ncadinquillcionempro 
cedaemri  inlamia  non  accedente;  Icdquiaprzicns 
iiiir,Actacuit*nec  impcdmic,cdreonfl'e  vidctur,Ac  fru- 
Ara  poftea  nititur  innrmarc  iudiciura ; ad  idem  facit. 
1.2.b.  voUmtaccai.)f.foI.inarr.l.lzpc.fr.de  re  iud.l  hde 
iufibr.Jlq^tcr.lf.  de  pign.1.4.  $•  R dc  lidciull'.  tut.l. 
'qQOtics*tf.ad  inumcip.I.honorc$.$.pater.de  decurio. 
Imclligc  tamen, quod  didumed, procedere  gaic- 
A ralitcr,Ac  regnUuiterded  1 n fubdito  t ablquc  eo, quod 
proicltctur^Ac  cootradicat,£ucinagcndoa^us  c5fi- 
nt^Uuein  pcrinutcxMio*lcmpctpxclcunuturobcdtfe 


eoa  dius  ob  fupetioritatem , Ac  reucrenciam  imperti- 
tis, nilTcxpreflcconllet  de  libera  voluntate  iplius  ad 
obediendum . ita  nos  docuit  Abba,  in  c.  quod  laten- 
ternu.  i.dc  r^.iur.pcr  c.lupcr  boc.de  renun.Ac  l.cum 
dc  indcbiro.n.de  precar. 

7 Contra  hlcdoclr.t  Abb.videtur£iccre,  quodipfe* 
met  AbbZabarcl.Anch.Fcli.Acantccos  Inn.  voluc- 
rutin  c.caulam  matri  monii.de  olfi-delcg.vbiconclu 
dunr,qu6d  non  prxfumitui  mutus, liuccoat^  volun 
tas  inlubdiris  in  aliquo adluob  lotam  rcucrennam 
Principis, l'cd  debeat  aljundc  dc  ca  conllarc.  Ide  vol- 
uit Bar.in  l.t.S.quzoncrldz.Ac  ibi  Bolog.in  prin.lAg. 
tf.quaiumrCiuaiil.nonda.fiarBai.Ang.Alcx.  Fran. 
dc  Arct.inl.imerpolIcas.C.dctranfac.Bal.in  l.M. lf.de 
cond.ob  turp.  cau.  Bar.in  1.  metum , Ac  ibi  lacob.de 

* AureliaaC. quod  met.  cau.  Ac  hanc  * communem 
opin.dicii  Buriiconf  7X.nu.  ?9.vol.  1.  cum  ibi  allcg. 
Ad  edeilildos  hos  inter Icditfccftcsauchores  pof- 

S fumus  diccre,‘t  quod  primu  diclu  Abb.  proccdat,qn 
illi  fubditi  cfsct  lolici  tradlari  tyrlnice,niti  in  omnib. 
obedienciani  przllarcnt  lupenon,  Ac  fuperior  folcrec 
lamire  in  illos  lUis  vons  non  obcdicnrcs.  vt  colligiuic 
cx  gl.  in  1. 1.  tf.  quod  iulT  6ar.  in  hio  rrad.  dc  tyranni 
iftud  confirmat  id  9 volucre  Abb.  in  c.  Abba$.nu.4« 
de  hi$*qux  vi  mcr.  Ac  Fctin.in  c.quia  quzlitii.  nu.2.de 
otH.dcIeg.  NamihocaluccOarctptzfumptiolibcrq 
volutatis, vtl.ractuin.C.quod  mcr.cauflaf.confyx. 
col.i.vol.iloAnd.incap.H.QuicIcrvcl  voucn.vbi 
ciiam  Abb.pollaiios  Ale.  in  com.i6.  Poderatisnar- 
raciscol.pcn.iib.i.Domi.dcSanfl.Cemia.incof.iy. 
(nper  t.in  i.dub.Idcm  Abba.pollalios  inc.vlr.de  ap- 
pdl  Dcc.inconf  itp.nu.  i.&  z.AclatcpcrVital.ia 
trac.de  claufii  dc  mct.rcg.Ac  lati*  dc  metu  oihciails- 
bccunda  vero  femetia  proccdir  rcgulanter,cx  quo 

9 regulariter  Princeps.^  vcl  fuperior  n6  pfumitur  ma- 
le accipere  libi  fubdiros.prouc  nos  docuit  lo.  And.ia 

c. xnlinulic.qui  cler.v  cl  vouen.Ac  ibi  Abb. in  H.Fcl.in 

d. c.quziitu.nu.a.lub  finem.  Ar  idco  inquit  Alex.  cOf. 
i6.nu4.vol.3*9ad  hocvtprarliimatur,Ac  includnruc 

10  coada  voluntas,  f vcl  memsin  adlu  gcito  I lubdiio, 
non  lufhcitprobarcillum  fubditu,Ac  rcucrennam  fu 
periori  debitain»icd  det  aliunde  conllatc  dc  metu,  Ac 
voluntate  coa^a,daio  etiam  quod  inter  fupcriore,Ac 
(ubJiiuinrcrccnrincncblanditicprondu  tllogcrcdo» 
imocciSiuiIus.namni(ibIldici}$,  Aciuiiui  fuenntad' 
iudaiininz,  vel  Q>folcatfupciiorillc  Izuircmcos, 
qui  przcib  fuisbiandisnon  obrcmpcram,n5 inde  in 
fertur, Ac  dicitur  probara  coadavoluntasinobedien- 
do,proucatfcruit,id6  Aic.d.cdf  lA.  And.  Baib.inc.i. 
deoflfi.dcleg.Inn.in  c.pcricjo.deiurciur  Iq.And  ind.  > 
c.in(inuancc,qui  cler.  voucn.vbi  Abb.ir.  H.  Anth.  »n 
conf  zpo.alias  300.vi/a  fupraferipta  fidli  nan  jtjonc. 
Ang.mconf  2i  s.Thcmatalccll  Dqm.conlil.t5.1n 
i.dub.Narconf.5S9.num.i  i.Ac  contil.  A16.  num.14. 
Bar.in  l.muum.C.quod  met  c.iuf  11«  1-  dc  po  pi  Ilo. 

fi  quisipfi  pratori,col.2.  vcr(!  qua.'ro.tf  dj  nou.  oper. 
nunc.  Abb.poit  alios  in  c4p.fin.ucappcl . Rol.  I V ai. 
conf.27.  lib.;.  In  quo  tamen  dic , prout  nos  dedara- 
uimusfupra  m conclulionc  Blanditia*. 

£x  lusK}u£  fupra  diximus , infertur, 91  perobedien- 

iitiaprzllitam  przccptis  ,t&^bannis  alicuius  Princi- 
pis,fcaluperiotisprobaturfubiedioobcdicntiu  Prin 
cipi*Ac  lupcrioci.ita  cofuluic  Nac.cof.diA.nu.^  S.vcrf 
S.adducitur.Bcllamcr.conf3i.nu.i8.cxmcnrcHoft. 
in  c.ne  Dei  Ecclclia.de  (imon.  facit  di  Aum  Bal.mc. 
i.in  2. col.de  bis  qui  fcu.dar.pof.vbi  dicit,  quod  obe- 
dienriafup^fuorudcootacquc  Przlatum,  Ac  magis 
arguit  lupmoritacAobcdientia,qpccpcum.Nam  pi^- 
ceptu  non  infert  iurirdoncm , nili  coHct  de  obed  leo  - 
ria  illius  przecpci.  Ac  idco  dicebat  idt  Bal.  quod  obe- 
dientia  per  obedientiam  poflldctucjAc  qui  prccipit,Ac 
fibi  non  paraur,nihil  in  alios poindciddcmrctcit  Ac 
fequitut  AfBid.decif.105.fiu.11.IAcdecifjo1.oum 
loft^biM^urditVQl.u  X.1  2 Quod 


loiephiMafcardi 


iz  Quod  intelJifc»vt,|>ccdat»t  fi  obcdiJtiam  pfiames 
alicui  Principi  cficnt  lalcs.qpoflcm  obedientia  pnc- 
bcre,abrqi  pReiudicioalicuius»vtquil)abcrct,2ccxcc 
ccrcnt iurifdoncm per fc,vcl fuos magiftraius.  Nam 
tunccumpoDcnt  iubijccccfcaltcri  cJigedotl.Ium  in 
dnm,  talis  obedientia  illisprasiiidicat  circa  Aipcriori- 
tate-Ateus  n non  pofienc<  vt  quia  haberet  aliu  luper io 
rcfn,qui  illos  poflidctet.Nam  tunc  in  prjiudiciuin  il- 
lius oocdicntiapra^ta  ab  illis  n6  operat  ira  loquiiut 
Abb.in  ci  tc.in  ?. nota.de  iorcmr.&  colligit  ex  Bald. 

10  U.col.p.vcrffcd  quid.fi  qsfacithojcs^gnritcriC» 

fcniif.&  aq.vbi  vult,^  confcfiio  hominu,3t  iuf  m 

fidelitatis  illispnciudicet.fi  tales  bomincscofitcntcs, 
&obediftiam  iuianres  potcratit  tradere  poflclTione  j 
fccus  fi  rv6  poterant.vtquiaaliuscos  poffidcbar.fccu 
dum  Inn.in  c.olim  inter  tc.de  rcft.rpoiia.pro  quo  ctil 
Bal.adducic  tcx.in  l.fi  coloni.  Cde  agrico.3ccefi.lib, 

1 1 .Ide  voluit  Bal.in  l.fi  quisex  cofcnru.colpcnul.C. 
dccpifc.aud.vbi  allegat  Archid.inc.c6qucftus9*<5*4» 
dicentem, q*  in  preiudicium  fc  fubmittentimn  poteft 
dariiurifdo.fcd  non  in  preiudicium  dni  fupcrioris.3c 
faocidcinfcri  Anrxic  Buirinc-fi.  char.amcpcn.verl. 
ex  his.de  cau.pofdc  piopic.vbi  poftinn  inc.dilcClus. 
dccapel.monachorii.vulc,q>  fi  fubicfli  c6fifcatur,qt 
fintiurifdidionisalicuius^  vclinmanib.ciusabiurct 
& xcimneient  iutifdiClioni  fuperioris  domini  > p hoc 
tamen  noacquititillequafiponcllionem  iurildiclio- 
nisin  costrum  quia  hienon  imcrucmt  aliquis  lunldi- 
4ionis  .tftus , per  quem  iuri(di£lio  quiratuntu  quia 
fubditidrioprxiudicarcnonpofluiu  , coignorantc, 
Idemrenrirbpecu.intit-dciuriiidlcbionc  oinniu  mdi 
cum.col.antcpcn.verfillud  etiam  nou  pro  quo  ctia 
facit  Bal.inlcx  hoc  iurc.mi.qilio.tf.de  iuUic.&  iurc. 
& hocaperte  poft  hosornnes  cdiuluir Nai  in  d.conf. 
P26.nu.60cu  plurib.tcq.diftingucrtoin  tcinums  hoc 
pailo.dc  itadcclatandododnnam  Bal.in  l.fi  nec  vo 
les.Cdc  lib  cau.  Qui  per  illQ  textum  temm.^  fi  Rex 
iMiicorumoperaiur  aliquam  ciuitaccm  cdtircii  (iiS 
eirc»3c  fibiobcd.cntiam.d:  f.ddltatc  iurarc,  qua^iiia 
non  lit,ulis  tonfciiio,3c  iuramcuiin  non  valctqma, 
inquit Nat.proccdiididum  Baldi, quando confciTlo, 
Se  fidelius  fierent  in  pixiudicjum  aiicrius  lUpcrions: 
lecus  li  fidcliiatcm,  ficobcdicntiam  luratcscficntlui 
iuri5.Naai.cu  nihil  prohibeat , quominus  alhquis  le 
lubmirtere  po^fir  in  fui  prcmdicium  ,l.ft.C.dc  tra  n(ac. 
t.ilis  obedientia  luiata  operabitur  lubiedionem. 

5ccunuoimcil.gCjVt^'cedat.eiaobcdicntcstpr«* 
ftam  ohcdicniiani  hoc  pnncipalitcr  intendentes , vt 
fciliecr  k fubicfi.intilli  leeusamcm.fi  obcdilr qua ti 
aliud  agentct.N.Mii.euai  (cpcriOtiras,fiuc  mnfdidio 
non  qux-iiiK  line  voluntate  valallotum  obedicn- 
tium  , ichocprincipaliitrintcndcnimni,  vidicunr 
lonoc.5(  Abo.ind.c  ohm.dcrcftitu.fpolia  obcdicn' 
tia  ,qux  prohibetur  inddcnicr,  vcialiaiiucnrione» 
'quam  Iclubiicicndi.ruperioritatcin non  denotat nce 
lubicciioncm.pront  in  lermmis  hoc  tenujt  Bal.  in  d. 
e.  1 .coi.)  z.dc  his, qui  fcu.da.|:^ir 
S4  CotrariutvuicttuifledecilumdcofilioNcapol.vt 
refert  Atn>d.indecif.’oi.  pcitoc.inqua  Ferdmadus 
RcxSccundusinucftiuitqucndam  Bernardinuinde 
terra  Amedoi4:^3c  voluit.^  quida  Bartimucciusami 
cus  di^i  Bcrnaidini  accedctccad  didam  terram  eu 
litteris  Rcgus.3«:  coniraligno.3c  nomine  Rcgiocapc- 
ret  poflcirione,  & obedientia  ab  omnibus  didz  terrz 
adedechim.viqiixrcrctur  poftcifiodidx  tcrrsdido 
5criiardino,qui  eu  fecit  procuratore  ad  capi£dS  pof- 
* fclfioiiccius  nominci&B.irtimuccios  accepit  poflcf 
fioncdidz  terra  nomine  Rcgio.3c  vniuctfitas  pacifi 
eam  pofientonem  didx  terrz  tradidit.fic  prclliui  obe 
dientuin  dido  comminario  lanquam  Regio  Com- 
mii&rio  qu9rcbatur»vtium  per  hoc  celeretur  tradita 
po^ciTto  d.  Bcm^dinO)  vt  pollet  agere  adione  recu- 
perandae , fididus  Barciumcaus  fuerit  ipoliatus  ? Se 


randem  per omncifuit  conclofum.qnod  hon  obllaii 
te,  quod  vuiucrfitas ilia  tradiderit poftcfiioncm.5c 
obcdienii.nm  B.mimuccio  ranquam  Commiftari# 
Rcgiojnon  autem  nomine  Bemardini:  nihiloinimit 
dida;  terrx  polleirioftiitqusiiia  dido  Bcrnaidino.Bc 
iit  vitra  intentionem  illorum  hominum . A 

DiflaifionShanccociliarcpoterimus  .fidicemuf 

I $ t dccilione  AiTli  procedcre  in  terminis  fuis,  in  quib. 
licet  fuerit  accepta  poUcnio . 3ctradira  obedientia 
BartimuccioianquarnCommiflario  Regio,  nihilo* 
minus  muIii  ex  hominibus.illiiis  rene  fcicbant,qiK><l 
Bartiinuccius accipiebat  il Ia mA  ea  ftcichat  ranquS 
procurator  Bernardmi , cin  Kc.v  dcdeiai  d:dam tet- 
ram,3c  ita  ille fiartimucc:mdcclarauit:3r  nihilomi- 
nus vniucrfiiasprsdid.a  rcin.infit  conccmaHtccadft 
quendam opera tacft  contratiani  voluntatem  deno* 
ta  ntem ; ex  quo  praei u m i tur  a ceom  in  od  .i  t!e  con  len* 
fum  intentioni  procnr.iiaris,  aigu.  no  in  cap.  dermif 
licre  5c  in  e. veniens  il  i de  fpoiifilibus  Panl.confil. 
270.nu.i  J.3c  24.Sc  27  vol.  4,&  DD.  ml.2  C.<p  mcr. 
cauQiiibusin  locis  notamr,  quod  adu$  fcquens.per 
quem  argui  poteft  libera  volimr.)s,5ccQnfcnfusd'adc 
ccllarediftenfum i m piaiumptam,6c  proteftatum. 

x6  Altera  vero  f opimo  habet  locum  regulariter; 
quia  regulare  eft.quod  adus  non  deber  operari  vitra 
intcncioncm  agentis  ] prout  in  rennims  obediemite 
concluduntIqn.&  Abb-ind-coimidcicl^rpol, 

17  Supcrioribusoptimccoiucnit,  tquod  oblduauit 
Bal.in  l.cu  altquis.col.a.nu.S.  C.  de  iur.  delibc.quod 
•nemo  tenetur  alteri  obedirc-q»  criS  dcmonftrac  Spec. 
in  cit.de  o(T.ord.3c  de  maior.  3c  obed.in  prmc.dfi  red 
tat  formam  libelli  concipiendi  in  petitione  obedit- 
Ciz,  in  quoleniper  ponit  causa , ob  quam  c^cdiemia 
cienti  debetur  ^od  (tfcquuiu^cft  Rofred.in  li- 
cllisiuris Canonici par.z.inprin.Quo in  loco  teftat 
libellum, icu  tormain  libelli  traditam  ^ Specui,  loco 
citat,  approbaram  fuiUc  a GregOrioSummoPomif* 
exiftcntetunc  ccmpons.duincftct  Aduocatusin  ea- 
dem caufa.in  quaSpcculat.fbmiauitlibcllum . 

coT^cLrs/o  ^(cxxin, 

argvmentvm. 

Obligatio  in  inftrumctoinferta,quandoi 
probet,  vel  non. 

SVMMARIVJH. 

I ObUgitio  in  inJlrumtntoinftrtdtJipnAatioprobM4.$T 
eur.Hum.i. 

z InflrumtntMm  quantat  babestvint  inprcb*ntio . 

i Obii^atio  in  infiru*nentnetuimmftrta,nibil probat  f nn 
valtt^nuUatn  habeat  mfittam  eaufant. 

4 Obli^atto ad boevt  valeat,^ prohttt  non folum  requirit 

eau/amtjedeaf/i  aptantyttrtam.fy  intelUgibilem . 

5 Obligatio Jine  eaufa  tyJinonpUneJcmipUnetaiu?  j>babit. 

6 ObUgatto  tn  mfimmentofifio^  (xjimulxto^nxktl prohat . 

7 ObUgat/o  in  inflruPiento, , in  quo  trfOT  mamfijlm  appa  * 

r*t  tnjtrt  miitl  probat,  h (ur. 

K 1 \ Cru  f i O inftmmcnto  publico  infa 

1 L/UgdLIv/  u|  tantarum  cftviriQ.vtprot 
baiio  probata  fit,3c  voccmr,ncc  vlla  alia  validior 
ba*io  requiratur, nec  etiam  repetiri  poftit,  per  qua  de- 
bitor ad  debiti  folutioncf  & fotis  aeditorifacicdum 
copclli  quc.it:ita  decidit  Bocr.in  dee.  i S4.incip.aliud 
orrum  fuit  num.  9.permotus  authoritarc  lo.  Galli  fic 
tradetis  in  luis  deof  quzft^.  Nec  iftud  nmuin  alicui 

2 videri  deber,  t cum  inftf  m ipfum  a Bald.  pluribus  m 
locisprobatio^bata  dicaturjVt  ia  l.quocics.in  ftn.  C« 

de  iud. 


Ds  probationib’:  Conci.  MCXXIIII-  ^67 


4eiud.dc  in  I.2..^oI.r.in  i.oppofi.C.quan.fifc.vdpri- 
ua  A in  l.y  It.vcrti.in  glof.fin.C.dc  vfur.pupilari.&  in 
IJnrereft.in.x.no.  C.dc  fol.dc  iii  auth.  qui  Icincl.  coi. 
vlt.nu.zp.C.quomodo,  & quandoiud.  & inauth.qui 
tomra.col.i.fub  nu,  ?.vcrrfed  hicquciitur.C.dc  non 
num.pcc.&plurcs  ali/ fcribcntcs.quos  retulimus  ibp. 
in  condu.po^.incip.inftrumcnmm  dicitur,  volum.i. 
cum  etiam  idem  inftrumfttiim  vocetur  probatio  eui- 
dens,cuidenti(rima  manifefta,  ra.inifcftiinma,  liqui- 

notoria  ,vimq.  habeat  Quo  pado  prjefumatur,  3c  in  quibus  cafibus^ 


vbi  error  eftiibi  uullusadcft  confenius,»/  vulgata'.  I.’ 
nihil  confenfui.  §.  vir. ibi,  non  videntur  confentire, 
qui  erranr.  ff.de  rcg.iur. 

£0  ^ e L V s i o Mcxxnr. 
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dcfinitionis.de  quib.omnib.affatim  fcribir,&  latifTr 
mc  comprobat  Tiraq.in  trad.de  vtr.rctrad  tir.de  rc- 
trad.lignag.§.z.gl.i.invcrf.^o«;?rtTyowfo«rr4<S?.nu. 
2I.2Z.Z3.  vcrf.atqul  hanc  probationem . 

Vetumtamen  plcrunqj  contingit,  f g.  huiufmodi 
tam  firma  ^batio  vires  fuas  anuttat , & penitus  cner- 
uctur.nam  fi  in  illo  inftro  nulla  clTct  inlerta  caufa , 
qucinadmoviiim,6c  dc^bationcfiliationisrcfcnpfc- 
re  Imp.Dioclctian.3c  Maxim,  in  l.no  nudus.  C.dc  ^ 
bat.hajc obligatio  no  probaret, nec  valeret, contu- 
manu  ex  eo, q>  dccrcuitInnoc.IiI.in;c.vcniflrunt.ibi, 
facctet,q>  fibi  placcrct.de  inftinit.  quo  in  loco  tradut 
Dod. obligatione:,  Scpromiflloncs  illasgcneralcs 
apud  Italos  vfitatilfimas.i.  Benlofzrtmo,  no  obligate 
iia  fctiplit  Bocr.in  dee.  15  j.incip.iudcx  padus.nu.j7. 
ad  idem  cft  cotcx.in  l.a.S.circa.  & ibi  gl.vbi  loquitur 
de  ftipul.itione,&  ^millionc  fine  caula.  ff.dedol.cx- 
ocpt.idC  placuit  Marf.inl.t.S.pmerca.  fub  nuin.9;. 
verf- primo  adduci  |'otclI.  ff.de qu^ft.  & in  fing.  249. 
inci.  obligatio,  vt  nos latidlmc  id  probauimusfupra 
in  conci.  5 45  inci  p-confeffio  fine  caula  in  prin.vol.  i . 
f Limitationem  hanc  ampliabis,!  vt  non  folucaufii 
icquiratur,fed£t  ncccfTe  apta, certa, 3c  intelligi- 

lis  fit.paria.n.  funt  caufam  nocflccxpreflam,  vclcx- 
prcfTain.fcd  non  aptam,  incertan»,  vel  eam, quae  non 
poffit  intclligi.ita  indit  Alcx.in  cof.i  8 i.incip.ledis, 
& ponderatis.poftnu.5.mL3c  paria  funt.  vol.z.  tcftc 
ad  id  adducit  Bar.in  l.quicqtiid  aflringcnds.col.  j.ff. 
de  vcrb.obl.pcr  illum  textum , fecundu  vnam  Icdu- 
ram  Bal.ciiain  in  d.l.gcncralitcr  coi.  j.  q^.  C.  de  non 
num.pecu-diccbanqa  huiufmodi  caula  fit  adupotes 
& c6ucniens,pcrnota.inl.2.§.circa.  ff.dcdol.  cxccp. 
& nos  in  di  eia  concluf.  J4J.nu.9.in  4.  ampliat. 

; Hcc eadem  r.  limitariotibifublimitSndaeft.f  na 
licet  illa  obligatio  fine  caufa  plene  no  probet:  tainc 
fcmiplcncprob.abit,  &ad  femi plenam ^bationeni 
faciSdam  valebit;  vtinfignite  admodu  fcripficSpcc. 
intir.de  confclsio.in  S.nunc  videdum  fub  nu.7.  vcrC 
fcd  nuquidlemiplcn.ini  inducet?  motus  aiithoritatc 
Martinide  Fano;3c  pertex  inl.inftruincma.C.dc^- 
bat.qdeti.am  memoria  dignum  dicit  Rom.inconf. 
375.incip.in  cafu  .ppofitoprope  fin-  verf  citcru  ge- 
neraliter, vt  & ROS  I atifTirae  id  tradidimus  in  d coci. 
345.n.2d.in  i.limitar.cxquolocopotcrisplurcsalias 
ad  hanc  limitationem  addere  fublimitationcs:  quz 
fcicnsidc  prudens  omitto , ne  toties  idem  repetamus, 
i SccundolococonciufipnS  limitatbis,fvt  locu  fibi 
non  vindicet,  quando  i nftrumcntum  cfTct  fidum,  & 
fimulatum,nccfadum  fecundum  fiyiu,&  confuetu-* 
tJincm  rcgionisjrunc  enim  obligatio  nihil  ,pbaret;vt 
l.vcnditorcs.C.locat.&  1.2.  C.dc  pad-intcrcmptorC, 
& venditorem, vt  voluere  Bar.3c  Bald.in  1.2.  C.dc  cc- 
(cind.vcndit.  & fcnlcrc  Guid.  Pap.  q.  t i6.num.  2. 5c 
Bocr.quxfi.iS3.incip.aliainfupcr.num.  id.  vbiplU- 
tes  allegat. 

r Poftrcmo  velim  limites,  f quando  in  infimmento 
appareret  error  manifefius . in  quem  incidiffet  nota- 
rius etenim  quemadmodum  error  adi  edus  in  fenti- 
tia  impedit  exeeutionem  fcntenti3e,vbi  incontinenti 
ex  adisapparaepotefi  error,  vtauthorcft  lo.lmol. 
in  c.cum  Bcman.de  te  iud.&  tefiatur  Guid.  Pap.q.  jo. 
indp.quia  bzc  curia.nu.2.  ita  etiam  inficicinurumg- 
tum>vtcxcooullaai  mcieatutcxccutioncm.  uam 


obligatione  praecefliire  ex  diuturna  prx- 
ftacionc.  '* 

, , S V M M A R iir  M. 

' I 

1 Obligatio prafumitur  practjjip  ex  diuturna prafiatiarul 

ij  Cur.nmn.i.Comraiium^num.  5. 

4 Obligatio  prafitmitnr prgcefiifft  ex  diuturna  praftatiotu 

etiam  in  fifcOy  ix  Ecckjia. 

5 Ettltjia  vtitur  i:n  e communi , niji  appareat  de  contrario» 

6 Runieu{,(^ mulier, fidiuJbluerint,pr/Jumunturexobli‘ 

' gationepracddetjti  Jbluij^ . 

7 Obligatur pr^uMitw  prfcefftjfe  ex  diuturnapr^Jlatioru i 

ntji  contrarium  probetur.^  cur. 

8 ObligatiOfVt  prf/umatur  prfcejf^e  ex  diuturna  prf /latio 

ne, requiritur, quod  pr litatio  Jit  vni/ortnis . 

9 Obli^atjo prf  cedens  ex  dtuturna prgfiatione prifnmitur^ 

JttOaexpreftl  allegetur  a parte,^oquiftcus . 

10  Obligatus  prifumitur  adjolutndttm  in  perpetuum  abfq^ 

allegatione  tituli,  qtuuuioprijlitijfet  tanto  tet/ipore,  cu~ 

iusinstq memoria  non  ejiet  in  contrarium»  » 

' Obligationem 

ftationc  egregij  Papiniani  rcfponfnm  egregie  mihi 
prxca:tcris^barinl.cu  de  in  re  vcrfo.vbi  ferib.  *o6* 
ff.de  vfur.  & ne  fingulosinprxfcntia  tibircccnfeaid 
attefiansivnum  tibi  Cuniu  nominabo  alseccnlc  inU 
fi  certis  annis. C0I.4UU.1 5.  fupcrgl.  in  vcrb.obligare. 
C.dc  pad-illum  comext.  ad  hoc  infignem  cenferi, 
ita  tranfirccoitcrDD.  eandem  conclulioncm  pluri- 
bus corroborat  inter  ceteros  laf.  in  d.l.fi  certis  annis. 
col.2.nu.7.cumpIurib.feq.vcif.cxc6iimnifolutionc, 

2 Et  fi  oiniffisiuris  interpretum  auchoiitatibusifquc 
fexccmxpolkntadduci,conclufionis  nofirxroncm 
inueftigare  voluerimusjvidcbiinus  clsc.ncmpi.quia 
fi  allegetur  caufa  fufficiens , illa  caufa  per  longS  prx-. 
fiationem  pr^funiatur:taliscnim  caufa, cti.am  prefu-* 
mitur,  qualisperclfcdumdcmonfiratur.d.l.cunidc 
inrcm  vcrfo.ficcgocolligocx  Bal.ind.l.fi  ccr.annis. 
col.mihi  3.verf.itcm  coclude.  C.depad  cui  quidem 
rationi  Baldi,Dcciusctiam  (cipfcfubfcripfitind.l.fi 
certis  annis.col.  3. nu.i4.vcrf.&rctcnta. 

^ Vnustn  Ang.iii  d.l.fi  ccr.annis!col.S.&  in  t I.fcic- 
du.colu.d.tf.devcib.obl.  plus  exteris  fapere  fibi  vifus 
cfi:is.n.  acriter  hancopinionem  cdcin  impugnando, 
mordicus  tenet,  nulla  lege  probari , g>  ex  diuturna.'  p- 

, ftationc  probetur  obligatio  fubftantialis  prxccdcns; 

ve  exteros  in  fuam  allidat  fententiain,  vatios, atq; 
multiplices  inrclledus  ad  d.  1.  cum  de  in  re  verfo.  cx- 

*'  cogitare  conatur,  fcd  fmftra;  nara*  comuni  coicnfu  i 
Scribcntib.hanc  reprobari,  refert  laf.in  d.l.fi  ccrt.an- 
nis.nUf6.in  fi.  Quamquam, & ipfcmet  Ang.fui  erro* 

. ris  (vt  arbiiror)non  ignarus, tcftatum  reliquit  i prio- 
ri fententia  in  iudicaudonon  dic  recedendum. 

4 Conclufionctn  hSctitatatiouc,&authoritateto- 
borot3,  primo  loco  velim  extendas,  vt  obligatio  ex 
prxftationc  diuturna  pexcclfilTc  prxfumaturctia  in 
fifco,&  in  Ecclefia, quoad  res  tepocales,vt  aurhordl 
Saiicc.ind.l.  eu  dcinrcm  verfo.  in  7.q.cuiadbxtcnc 
Iaf.&  Dcc.inl.fi  ccr.annis  ille, col.^mbnu.14.  verf, 
extcdc4-l.hic.col.7.fub  n.iz.in  fi.vcr.fcd  tndcci  p6t..‘ 

[Jojepbi  Mafcardi^vol.z»  Ll  i Quod 
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5 Quod  vero>qub  ad  Ecclefiam  hoc  vcr6  fit, ratione 

i.  conhrmo:  etenim  Ecdefia  vtitur iure  communi, nifi 

1,  appareat  de  contrario, vt  mihi  probat  glofiin  c.pcruc 

i\it.  in  verb.  ccnlus  ignorantia,  de  ccnlibus.hoc  idem 
confirmat  conrcxin  e.  i .de  alienat.  & quidem  res  ira 
fc  habet  praefenim  cura  inpropofito  cafu  de  nulla 
peccati  materia, nec  etiam  fpcciali  agatur, vtaffetuc- 
xc  iutis  pontificii  interpretes  in  c.vlt.  dcfolut. 

6 Sccundocandcm  coctufionem  ampliabis,  fvtlo- 
eum  fibi  vcndicct  ctia  in  Jluftico,  & muliere,  tftiuf- 
modi  cti5  fi  diu  folucnntjprsfumcntur  ex  obligatio- 
ne fccd5tifoluiflc:fic  renue  Accurf.  in  l.|litib.in  verb. 
colonorum.C.dcagric.&  ccf.lib.  i i.vtrcfcrtBarbat 
ibid.nu.2.&  in  d.l.cu  dein  rem  vcrfo.col.  j.nu.d.vcrf. 
Stem  no.hic  in  gL  confirmat  hoc  idi  Bal.in  d.l.fi  cer- 
tis annis.col.  4.  verf.  iuxta  hoc  queritur,  que  fcquit  ur 
Pau.Caftt.inconf.5  i.incip.  incaufaQJcclabiliu  viro 
rum.col.z.nu.B.  verf.  nec  ctia  obftat.U  diwtutvol.a. 
idem  voIuitAlcxand.inconf.i24.incip.lupcr  primo 
quailito.colum.2.nu.2.  vcrf.Sc  licet  aliqui.  V0I.4.  vbi 

* afletit  hanc  * efle  veriorem  opinionemiquos  refert, 5c 
fcquimr  laf.in  d.l.fi  certis  annis,  fub  num.  14- verfic. 
cxtendc.quoinlocohac  opinionem  tenenda  efle  ait 
haic  contraria  reprobata,  &ipfam  nonnullis  confir- 
matfiib  d.nu.  i4.verftcneprima  opinionem  ificean- 

**  dem  fententiam  * * magis  comunem  videri  aflerit  Fr. 

" Balb.in  traft.pracfcrip.  pruna  part.  prin.  in  quifi.  10. 
fub  nu.  j I.  vcrC  & an  illa  lex.  licerplurcs contrarium 
fcnfctint.  quos  idem  laf  vbi  fupra  enumeratae  Rip. 
contrariu  & ipfe  fentiens  in  trac.de  pcftc.c.dc  prarfer. 
icmed.cont.peft.nu.  24^.  verf.  item  licet  ex  diuturna 
pracftatiooc.aflcrentcs  , quod  in  ruflico  requiratur 
prxftatio  3<>*inn.ad  hoc,vtpr$fumatur  obligatio. 

7 Limitanda  modo  cft  primo  loco  conclulio  , f& 
intelligenda,  vt  procedat , nifi  contrarium  probetur, 
nam  cum  hcc  prxfumptio  , quod  fcilicer  oblig.irio 
praefumatur  praecciriflc  ex  diuturna  pra'ftationc,  non 
fit  iuris,6cdeiure,  Icd  iuristantummodo»  fequityr, 
quod  contra  talem  prxfumptioncm  polfit  contrariu 
probari,  fic  mcdocuit  Cy.ind.l.fi  cemsannis-  coi. 3. 
in  quxflio.io.  nu.  ii.C.  de  pad.  huic  accedit  Bal.in 
1.2, in  fLC.dc  dotpromifl.idem  placuit  Callr.in  d.l.fi 
certis  anu.col.2.nu.3  -in  fi.&  ibid.  Dcc.num.i  5.&  16. 
vbi  plurcsrcccnl’et.5t  laf  ibidem. 

8 Secundo  velim  intelligas,tqu6d  vtad  hoc  pra:fu- 
matur  obligatio  prascedens  ex  diuturna  praftationc, 
requiritur, quod  illa  pr.xflatio  fit  vniformis;na  fi  cxg- 
pli  gratia, quis  folucrit  hocannoparcolumbaru,alio 
veto  par  caponum, ex  hmoi  varietate  non  poteft  pre 
fumi  certa  obligatio  prxccdens;  illud  coprobat  Bar. 
jn  l.folcnt.in  S.no  vero  fub  mi.4.vcrf  intcligitGulicl. 
&ibid.  Bal.colum.j3cn.tf.dcoffi.proconlii.de  l.  idem 
Bttl.in  e.  i.Ji.  fi  quis  per  triginta,  coi.  2.(1  de  fcu.  fuerit 
contr.  int.  dom.  de  valall.  cum  quo  conucnit  Dec.in 
d.l.fi  certis  annis.col. vlt. fub  nu.  1 9- verf  item  in  d.l. 

p Tertio  declaranda  cft.t  vr  ex  pr^ftatione  diuturna 

prxfumat  obligatio  precedens, fi  illa  cxprcflcallcgc- 
turaparte,aiioquirccus:vulgaia  l.fi  adulterium  cum 
inceuu.§.idcm  Pollioni,  ff.  deadulr.  fic  voluit  Bald. 
in  d.l.fi  ccitis  an.  coi.;,  verf  nam  prxfumptio.  quod 
placuit, & lafib^.col.vlt.lub  nu.i  j.vcrf4.1imita. 

Io  Iflud  tamen  limitabis  vtnon  procedat , tquando 
quis  prxIlitiiTci  tanto  tempore,  cuius  initij  memoria 
non  efler  in  contrariumitunccmmabfque  allegatio- 
ne alicuius  tituli  prsfumitur  obligatus  ad  iblugdum 
in  perpetuum,  ita  cenfuit  Cy.  in  d.l.fi  certis  annis. 
C(>1.4.num.3.q.  i a.idem  fenfit  Barto.in  d.l.cum  de  in 
rem  verfo.  col.z.  fub.nu.  2.  in  eandem  dclccndit  fen- 
tentiam  Abb.  in  conf  7.  incip.  tria  circa  primum  du- 
bium.colum.;.  infecundo  dubio.lib.a.&inconfae. 
indp.vidctur  primo-colu.vlt.  verf  fcd  pracdidlis  non 
obfiantibus  lib.2.  laf  in  d.  1.  fi  certis  annis,  fub  num. 
1 j.vafic.  vbi  alios  idem  fcmiciucs  enume- 


rat. ad  quem  etiam  te  relego  , fi  huius  c6ndufionis 
materiam  latius  enucleatam  videre  dciideras. 

(SO^CLf^SJO  tMCXXV.  . 

ARGVMINT  VM. 

Quando  praefumatur  in  generali  obligatio-» 
nebonorum  ea  obligata,  que  quis  iii  fpe- 
cicverifimiliter  non  eflet  obligaturus . 

SVMMARIVM. 

J obligatum  non  prafumitur  in gtntrali  obligationi  id,  qf 
vtrifrniliter  in  (pede  quis  non  tjfet  obligaturus . 

2 Obligatum prfjssmitur  sngtmrali  obligat  sone  sd,qSvtrifi 
militer  iujjpecie  quis  nbejiet  obligaturus,  cH  obligatio ge 
, ner  alis  bonorum  ejfet  eoilata  pojl  mortem  obligantis. 

^ Obligatio  generalis  invltimss  voluntatibus  cotnpleditstr 
ta,qs^ traduntur  snl.obligationi  generali,  tum  trsb.  B, 
feq,^.de pignor. 

4 Obligatum prffumitur  in  generali  obligatione  id,tp  verifi- 
militer  in Jpeese  quis  non  ejiet  obligaturus, ob  adse&ione 
difiionisvniuerfalssfimnis.Contrar.ij  verius nu.^. 

6 Vniuerfalis  di£hcnis.  Omnis,  vis. 

7 Obligatum prpfumitur  ingenerati  obligatione  id , ^ veri  - 

finilsttr  in  jpecie  quis  non  ejpst  obligaturus,  quattda  ob' 
ligans  non  haberet  mfs  vnam  rem  tantum.  ^ cur. 

8 Obligata  non prffumuntur  ea  bona,quorii  caufa  obligant 

e^et  punietsdus . 

p Obiigatsfm  non prfjumitur fiudum  ingenerati  obligatith 
nt,niji exprejse  dicatur . 

I o Obligati  non prpfumuntur  libri pro penjsone  domus . 

I I Aratra  iD"  ligones  non  venirent  in generais  obligatione, fe- 

tus t tacita  bypotbtta  tnduSia  a lege  jup  bonss  iuuenis, 

I K1 1 (Tp  pratfumprionc  t in  genc- 

rali  obligatione  nemo  plu'nt> 
tur  illud,  q»  verilimilitcrin  Ipccic  non  fuiflet  obliga- 
turusiillud  pronunciatum  ad  verbu  cofirmat  Vlpian. 

* lurifconf  in  l.obligari6ncgcncr.ili:&  ibi  noram*  o^s 
ff.de  pignor.hocidcrefcriplcrc  Impcntrorcs  Seneri  n. 
& Antonin.in  1. 1 .C.qux  res  pignor.  obligar.  pclf  vd 
non'ad  idem  extat  Papiniani  rcfponfiini  in  ffi  is.cui 
in  fin.ibi,quia  non  cft  vcrilimilc.  If.dcfolut.  verba. n. 
quanruincunquc  generalia  rcftringuntur,  ne  conti- 
neatur id.-qnod  incipit  efle  iniquum.l.exfacfo.S.i.if. 
de  vulga.&  pupil.&  c.fuggcftum  de  decim.jvt  in  hac 
rem  plura  addit  C.ataldtnus  Boncompagnus  inter 
confilia  criminalia  diuerf  in  conf  3 i.cgrcgiedoclor, 
num.6.cum  plurib.lcqucn. 

Conclufioncm  hanc  primC  limitabis,  f vt  non  ,p- 
cedat , qn  obligatiogcncralis  bonorum  eflet  eoilata 
poft  mortem  obligantjs;nam  qn  obligatio  confertur 
poft  morte  ,runcin  generali obJigationcplumuntur 
ea  etiam  1 nefle , qux  quis  in  fpccic  verifimiliter  non 
fnilTct  obligaturus.gi  eleganter  tradit  Alex. in  l-ftipu 
latio  hoc  modo  c5ccpta.col.lub  nu.  16.  io  fi.  verf  qt 
videtur  verum. ff,  de  verb.  oblig.  quem  fcquimr  Ant. 
Ncgula.in  trad.de  pign.in  a.mcmb.fccudxpar.priu. 
num.;5-vcrli&  primo,dida  regula. 

£t  proprerea  hinc  fcquimr, tq>  in  vltimis  volutati- 
bus in  generali  difpofitionc,n6  excipiunt  ca,qu?  tra 
dit  lurilconf  in  d.l.  obligatione  generali,  cum  trib.lU 
fcqucntibns.l.nam  q».§.vlt.fcqucn.  ff.  adTrebel.ic  1« 
his  vcrbis.ff.de  hxrcd.inftit.  ira  confuluii  Cor.in  cof 
1 7d.incip.1n prxfcnti  confultationc.  coi.  s-fub  lir-N. 
verf  prgtcrea  tempore  mortis,vol.2.quod  ppcmocf- 
fe  menti  tenendum, dicit  Ncgufan.vbi  fupr.nu.36. 

Secundo  loco  rcftringcndafcft  eadem  condufi  o, 
Vtn5  habeat  locum, quandojiu  gcucrali  obliganouc 

bouo- 
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booomrtjcfletadicfta  dicio vr.iuerfafis»  omnis:qui 
enim  oinncdicif,  nihil  excludit,  i.  i procuratore.  C. 
tnand.l. Julianus. IF.de  Icg. ? ,5c  c. a.dc  obrcru.iciun.ita 
limitat  Occ.in  coni'  3 ^.col.  j.nu.4vcrri.non  obftat. 

Se  in  l.omnia>II)b  nu.  i . fF.li  cerr  pct.motus  authorita- 
tc  Bart.in  l.gencrali.S.vxori.fF.  de  viufruc.lcga. 

5 Verurame  f hoc  in  loco  videtur  inique  agere  Dee. 
loquiE  enim  c6tra  rex  iq  d.l.obligationc , generali,  q 

1 quide  lex  verba  facit  de  expreflTa  generali  obligatio- 

ne,vftdbtNcgula.vbiliipra,nu.j7.cu  plutib.fcqucn. 

Se  eu  eo  fentit  Pernis  Ioa.Aiich.ir.in  fuis  q(iionib.45. 
nu.i  x.par.i.quib.  in  locis  hi  p.itrcs  validillimc  hanc 
tpetur  opinione, & qua* contra  adducutur .optimi  re- 
fellut.ifa  ctiarcfponditSoc.iun.cof  dp.licctapud  me 
nuin.y.verl.ad  tchium.voI.z.Hinc  egregie  admonere 
folebat  Matthefil.in  (Ingul.  1 36.  nota  vnum  motiuu 
fingularc  nu.a.  vt  pro  firma  cautione  in  obligationib. 

6 t ponatur,  q>  obligauit  omnia  fua  bona  piarlcmia , Se 
futura , etii  (i  clTcnt  fuppclicdilia,  vel  vefies  propriz 
pcrronx,vel  ferui,  vel  quselibet  alia  res , que  fpecialc 
requireret  mcntionejqih  non  venirent, etiam  Ii  litdi- 
dum, omnia  bona.&  pro  hac  opinione  fc  vidifl'c  fuif 
fciudicatuni  aitSoc.inl.li  i.s,quiduccta.§.vtrum.col. 
4.nu.4.verf  dcfccunda  limitatione. io  fine,  tf.de  rcb. 
dub.quamuisipfc  videatur  aliter  fcntirc.Hancc.indS 
nolfram  fcntcntia  confiimar,id,quod  tradidit  Alex, 
in  l.cum  resin  prin.nu.4.  ff.de Icg.i.  ex  monte  Ang. 
ibid.&Tel.in  c.acccdcnsil  i.col.a.pofinu.j.verlipri- 
ma  conclnfio,vt  lit.non  contefia.  vbi  deeidunt  eum, 
quiobligauitfe,  vt  vbiqucconueniri  pofllt,  in  loco 
nontutoconiieniri  non  polTe  j quia  id  vcrifimiliter 
infpccicnonfcciHct ; quod  etiam  roboraturextex. 
infigni ini.  Lucius la  z.  in  Lucius il  2.  tf.de legatis 
a.  vbi  Scaniola  rcfpondir  leg.ito  fiidoomnib.  feruis; 
excludi  cos.quos  telfatorodioprolcquutus  cft. 

7 Tertio  velim  limiics  ipfam met  c6clufione,f  vt  lo 
eu  fibi  non  vendiccr,  quando  obligans  non  haberet, 
nili  vnam  rem  tatum:is  enim  tunc  prxfumitur  inge- 
nerali  obligatione  omnium  bonorfi  fuomm,illa  ctia 
obHgalTctqua:  (tngillatim  nocllcrobitgatums , quod 
eadecaufa  fit, ne  obligatio  reddauicinptilis,&:  varia; 
vtin  fimili  fa£li  ipecie dixit  Baliinl.libcrti.coi.pcn. 
yeif.quid  ergo  fi  filia.C  dcopcr.Iibcrto.  na  fi  filia  ce- 
dat omni.i  iur.-),qux'  habet  fuperbona  patris, nec  vllu 
4liud  ius  libi  competar,  qua  doris, proculdubio  illud 

. cEfetutcederc  , ncceliio  fit  prorlusinurili.sad  quod 
probandi';  adducit  intignem  cdrcxtu.in  l.fundus,qui 
locatus.ff.de  fund.intlruc.ad  idc  cxtattcx.in  1.  Quin- 
- tus.  §.  I.  & ibi  Bar.tf.de .1111  o & arg.leg.&Bal. ini. t.' 
eirea  prin.ft.de  ftatu  iiom.&  notandus  textus  in  I.qui 
concubinam.qui  hortos,  cum  glo.  vlt.ff.  de  Icg.  Se 
ki  eandem fementiam  plurcsadducit  Petrus Gerard. 
de  Pctr.iianclain  fingula.  25.  didf  u ctt  vuigarifiimu. 

S £x  cpclufionc  nofira  f plura  fciiu  digna  cliciutur, 

’ de  primo  in  generali  obligationcnoprcliimi  ea  bona 
futfieobligata , quorum  caufa  obligausetlcrpunien- 
dos:ira  docuit  Bar.  que  alij  ibid.  fcquuntur  ini.  codi- 
• ciUis.§.inftituto.tf.  dcleg.z.huicadhxret  Bal.inl.i. 

- C-wcres  pign.obl.no  polT.vndc  idc  Bal.in  1. volutas, 
in  n.C.de  lideic6mii.  colligere  folebat  in  difpolitio- 
negencrali  non  venire  prohibita  ad  idem  cft  tcxt.in 
ci.de 'equi  cur. vcn.5t  in  c.ingcncrali.lidc  feu.fucr. 
cbtrou.intcr  dom.  & agna,  vbi  in  generali  alicnatio 

9 ncfk&n i vafallomo venit  fcuduai,tnificxpVcil'cdi- 
dufn  ilt;cu  abfq:  poena  no  poftitfpccia lirer  obligari: 
nitnruin  fi  ingenerali  obligatione  illud  non  veniat : / 
fic etiam  tradidere  Spccula.in  tit.  de  pigno.  §.  i . verfi 
pen.&  Bal.in  c.  i.in  prinalc  prohib.tcu.  alien.  per  Fe- 
derievt abunde  probat  etiam  Alex,  in  coni.  41.  vilb 
chctnate,&  hisde  quibus.nu.  i . vol.6.  quem  refert.  Se 
rcquinit.nunquam  fatis  laudatus  lliuftrlftimusCard. 
Albanu$in  fiiis  lucubrationibus  ad  Bar.in  d.l.obliga- 
UODegeoc£aU.a4.x>if.dc  pignor.  quod  axioma  pluri- 


bus modisampliatlacobiisNoucll.rcgul.iaj.incipf 
obligans  omnia  bona  fua.  * ^ 

10  Hinc  etiam  fir,  liberos  tnonprxfunnvcrifiniilitcc 
fuilfe  obiig.itos  pro  peniione  domus , iuxra  fenten»  * 
tiam  laf.in  §.irem  fcruiana.col.ic.inftir.de  acl.rclati 
ab  cod.llI.Card.  Alb.vbi  fup.nu.  r.  s 

XI  Poftremoconlcquitur,  vr  aratra,  fSc  ligones  non 
veniant  in  generali  obligationc,I  cxccuroTes.Sc  l.pi-.  ’ 
gnorum.Cqua:res  pignor-oblig.  pofl'tamcn  veniunt 
in  tacira  hypoiheca  induefa  d lege  fii  per  bonisinuc- 
dfis  Se  illaris,vt  obligetur  piO'pcnfioncdomus;vt  pia 

• cuitglol’  * communirer  approbafarin.l. certi  iuris.C.. 
de  loc.vrrcfertidgllluft.Alban.eodcinloco.Quani 
plura  alia  poflem  ad  huius  conclufionis  materiam 
amplificandam  adiiingcrc; verum  rame  quoniam  ea- 
affatim  a Negufantio  per  rorum  fecundum  mem- 
bmm  fccunda:partisprin.enuclcararcperi,iccircolc- 
d.orilluc  te  relego,  vbi  latillimccoclufioncmillanx 
explicat,  qd  in  generali  obligatione.  Se  hypotheca 
bononim  continentur  bona  pralcmia,&  futura. 

C O C L F S I O ^CXXF/^ 

A B.  G V M E N T V M. 

Obligatio  prxfumatur  nec  ne  perfonalis> 
anrcalis . • ' . 

SVMMARIVM. 

1 Obli^atioprafumtuy perjbnalif , non  realis.  Contr. 
ConciI..U4tboris,nu. 

4 TrttLuusfucceJfornon  teneturjiare  locationi prad:a^> 

ris faSld  nof>rinefno,non  Eccle/ia.i/  cur. 

5 Pr<tCttuiJuccelfor  non  tmeturjiave  pradccefiorh  locatio- 

niJhSIp  noU fuo  non  EcckJt4t,Jiut Je  obligautrtt  no’nine 
proprio, non  appellati uojiut  non.  Contrarium.num.6. 
(jveriiiifircur.nu.j.St.S. 

9 Obligatio  Pralatiffnrvllajbltrnnitate  faSia  efiipfoiurt 

nullx,nKtranjhadfmcejfortmjfy  cur.  . 

10  PralaiusfucceJJbrrepctti  ab  barvih  Pralati  pramortui, 

•vel  ab  ipjb  conduiiorejiquid fuerit pirteptum  d mortt 
pralati  iam  defunSh  ante  beneficium  coliatum,vbt  loca- 
tio ipjiut fdBafi  nomine proprio  . 

■ Obligationem 

colligo  ex  contcx.c.cum  veniflent  de  inftitutio.idq'; 
auctoritate  fua  cpnfirinauit  Ioa.de  Anan.incap.vlr. 
coi.  lo.nc  prgIa.vi.fuas.hoc  idS  placuit  Card.in  clcrn. 
vlr-dc  procur.illud  infuper  addcns,quod  cum  non  fit 
in  niann  Pralati  obligare  fucccITotcm, in  dubio  obli- 
gationem prafumi  pcrfonaIc,cx  c.vcni£s.detranfac. 
iic  etiam  dccifum  fiiitd  Dominis  Ror.in  dccif.  x. 
alias  2^2.fi  pralatus.  num.i.  verf.  Se  potcftdTcdiuct- 
fitatis  ratio.de  locar.Sc  cond  in  non. 

a Contra  th  t hanc  cOclufioncm  feniorem  .Socinum 

cofuluiflc  repeti  inconf  ^4.  materia  pnientiscoful- 
tationis.co).  i-Sc  2.Sc  fere  p totfiin  conf. vol.j.cx  coq; 
imprimis, ve  ira  credat  adducitur.nam  cum  prslatus 
habeat  adminiftrationc,  Se  in  dubio  dicatur  Ecclella 
obligarc,cii  id  facere  ei  permiflum  fir,obliptioprae- 
fumtiur rcalis.  inhabilitas.n.pacifcctis  facit  paiftum  ’ 
dicipcrfonaIc,vtcxd.c.vcnicnsdctranfaft.  vbi  Ant. 
cum  igitur  prxlatus.Ecclcfiam  obligare,  Se  c6rra£tu 
tcale  facere  pofTit, in  dubioobligatio  dicemr,. Se prz- 
fumetur  rcalis, Se  no Pcrfonalis,vt  per  Bartol.in  I.qui 
in  futtirmn.ff.  de  pad.  in  1.  fi  padum.  ff.de  probatio, 
in  cande  Socinilentcntiayidctor  defccpdcrcGccni- 
nian.inc6f.17.  In  Chtifti  nomine, Aetnen.  Pro  decla- 
ratione clariori.col.i.  fubnu.io.ea  ratione,  quia  in 
iifiepbi  Maftardi%'a(4.z^  Ll  4 contra- 
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contradibosea  folet  apponi  claufula , eo  modo,  & 
forma, & nomine, quo  melius  poruit,vtres  potius  va 
Icat,qu5  pcreat.c.abbatc.dc  vcrb.fign.ficqj  pndumc- 
tur  obligatio  contra^a  nomine  Ecclcu*,  non  pr^la  • 

ti, &  hoc  pattotritrcalis, &non  perfonalis. 

Ego  vcr6,tvt  in  hac  re  quid  fentiam , apcriSiprio- 
rem  fentetia  propius  ad  veritate  acccdcrccxiftimo. 
Ea  autem  wtio,vt  in  hanc  opinione  manibus , ac  pC' 
dibusir€,mcimpcllac  potuit.  Nam  in  prajlatodccft 
authoritasoWigandiEcclcfiam  ,nin&ciat  cu  ipfius 
Ecdefi*  ytiliratc,vt  fanxit  ImpcratJuftinia.in  auth. 

hw  itis  pdrrcQum.C.  dc  facroli  ecdef.  tcfte  ctia  Bcl- 
lam.in  decif.743.fu  ppofito,qu6d  D.Guido.fcd  in  du- 
bio non  prtcfiimiturverfum  in  vtilitatem  Ecdcliac, 
nifi  probetur  vt  aflerit  Bald.  ind.  auth.^hoc  ius  pqrrc* 
ftum.col.pcn.vetfquato  vtrum.  quem  fcquiiuripfc- 
juct  Bcllam.ind.dccif.74S.vcrf.  ratio  Iccun^cft.vbi 

ait, ci,quiafleritvcrriim  in  vtilitatem  Ecclc(iac,incil- 
bere  onus  prob.mdi.idcm  .nlTeruit  Abb.in  qu*ft-J.m- 
cip.ScmproniusClericus.col.ia.liibnu.  i6.vcr.fiaut  ^ 
percepit  pecuniam.  Hinc  ergo  confequitur,qu6din 
dubio  deficiat  poicftas  obligationis , fi  deficit  potc- 
ftas  obligationis, ergo  in  dubio  pr^fumetur  obligatio 
pcrfonalis  , prxfatini  cum  obligatio  pccfonalisilla 
dicatur , quando  defuit  poteflas  obligationis , ita  tc- 
ftante  Antonio  in  d.c.venicns  dcrranlad. 

Ex  huius  aure  coclufionis  inucftigationc  maxima 
profefto  dimanar  vtilitas : na  fi  prxiaius faciat  loca- 
tioncmfail  modicu  tempus  nominefuo, eo  conlilio, 
vt  ccclefiam  obligare  nolit  j fuccclfor  non  tenebitur 
ftarclocationi,etiam  in  dubio:idq;  ca  ratione  , quia 
prxfumitur  potius  obligatio  perfonalis,  quim  rcalis ; 
vftradunt  Scribentes  in  d.c.veniens  dctranfad.  Pcr- 
fonalis enim  obligatio  morte  obligantis  exiinguirur, 
vt  habemus  in  c.2.deprxcar.rum  5t,quod  eu  benefi- 
cia fint  pcrfonalia,  contmflus  circa  illa  habiti  perfo- 
n.am  non  excedunt, e.  nifi.  de  prxbend.  Qiia;  quidem 
fim  plures  habuit  aflcclas,  & e^fummosiunsPoti- 
ficii  anic/ignanos;  Anan.nempc,  Henr.  Boic,lmioc. 
Hofticf  Aichid.fic  aliosin  c.vlt.ne  praelati  vices  fuas 
idem  ccnfuitcofulcndo  Ancha-in  cofioi.  ififodili- 
gentcrtenoreinftrumeutunu.j.Bald.quoq}  inconf 
47j.quidam  lo.Abbas.nu.i.vol.i.&inconf.48?.  an 
locanof.ifla.nu.2  vol.  J.&  in  conf457.R.eucr.Pater 
Domitius, nu.x.vol.i.  clare  enim  liquer  ex  ipfius  c6* 
tradus forma  ncuriquam  ad  fucccflorcm  tranfirc,c. 
quoniam  Abbas.de  ofF.deJcg.&  ita  * communi  con- 
jenfu  fcntiredod-tcrtiseltlocuplctifliiiius  Abb.in  d. 
q.^.  colu.x.vcrf.in  Ibluqonc  huiusquinti  dubij.  pofi 
num.t6.  lic  etiam 'renere  Dodores omnes comuni-^ 
ter  in  c.quaa:dam.nc  praela-  vi.  fuasattcttaturSoc.in 
coiif  1 x.cxhis,qux  fupcriusiu  fa£lo.coi.^nu.9.in  fi. 
verf.non  obfiam  allegata  in  contrarium.vol.i  .ab  his 
quoq:  fiat  Gcm.ind.c0nfi7.in  prine.  &Bectach.in 
traft.de  cpil'c.4.par.lib.4.q.  ? 4-nu.  180.^ 

k.t  rcucraifiud  adeo  verum  eft,vt  et  procedar.,  fiac 
(e obligaueritt nomine  proprio,n5  autem  appellati 
uo  ad  vtilitatem  Ecclefixifiuc  no  id  cgoelicio  ex  ea* 
dem  Cfominorum  Rot.decif  i.alias  zix.num.  i.yerf 
de  Ii  pr5latus.de  loca.&  condudt.  in  nou.  vbi  idc  Do- 
minlnullodircriminc’ facto,  an  praelatusobligaucrit 
fc  advfilit.itc  £cclefia5,nccncrcrcripfcrunt,fucccflb- 
rem  non  teneri  ad  locationem  faftain  i praemortuo 
prxiato.ab  his  fiarc  videtur  idem  Henr.Boic  in  d.vlt. 
ne  prxlat.vic.fuas.dumdicit,  q»  impuretur  ei,  q aliis 
fibinon  prouidir,petl.fiquis.domum.§.i.ff‘.loc. 

Torrament  Suramorutj»Eatrum  vnanimisfente*’ 
tiaSoei  nuifi  pethnoode  nd.p6tuit,quin  in  d.conf 
vol.  j.in  contratian^  defccndqrit  opinione, de  conful- 
uciit  honccfcrrei4hPc,vc  obtjgacio  piaefumat  per* 
lonalis,anrealis,^  palatus,  fefe  obliget  expreifo  no 
minc4>prio,an  appcUatiuo,fed  potius  animaduerte- 
dum  efie  40  te  obEgauccic  AtMmac  appella  ■ 


tiuoan  n6,5c  fuperqua  re  ipfa  fcobIigauerif.jR..stio-‘ 

7 nes  vero, tqnihusJtdiM  fcnticndum  pcrmouef.iftiuf* 
modi  fimt.  Pnorcft;qnia  vbi  .adminifirator habet  po 
tcfiatCcotrahcndi  fuper  rebus, quasipfcadminifirat, 
ptaeliimiturcotraftum  facere  nomine  adminifirato 
riOi&  fic  difpofitionc  rcalcmmec  in  eo  vis  fit , an  ex- 
primat  norucn  ,pprium,  an  appellatiuum , vr  probat 
ex  1. pofi  mortem .§.  i.fF.quand.cx  faft  tut.dc  in  piato 
declarat  Card.  in  d.clem.vlr.q.4.  de  procur.  per  l.vlt. 
ff.de inftitor.dc  quia  vbi  eft  vtilitas  Ecclefi5jpl.umirur 
contraftus  rcalis,aficnint.n.  Ant.de  cxrcti  fcrib.in  d. 
c.vlt.dc  pr^l.vic.fuas.contraflQ  qvi  aJiis  efletpfona* 
lis, fieri rcalcm auctoritate  fu pctforis  intercedente: 
Ergoidem debet clficcrc  vtilitas  Eccicfix.  Poficrioc 

8 ratio  fic  fc  habet,  t Idem  namq;Ant0.ind.c.  vir.ait, 
quod  fi  pitelarUs nomine  fuolocetea  mente,  vt  non 
inrclligat  Ecciefiam  obligare , fuccefior  cius  non  te* 
ncatur,licut  nec  hsres.d.l.fi  qutsdomum.  jf.  i.fi'loea. 
fentiunt  igitur  i 'i  i, non  fatis  clTc  fimplicircr  cotrahe* 
re  nomine  ,ppno,  nifi  prxlatus  etiam  nolit  EcclcfiS 
obligare : ideo  vbi  contrahit  fuo  nomine  ,p  cuidenti 
vtilitaieecclelia*  'unc  inrci figitur  velle  fucedToretn 
obligare.  Qnoii  prob.iturjquiacontraflusdfpcrfo* 
nalis,vbidcr.cir  porcfiasobligadiificuti  videre efi in  , 
vfiifruduario>d.l.  fi  quis  domum. §.i.  fed  prxlacus,p 
vtilitatcecclefix  habet  potefiatem  obligandi ; ergo 
difpofitio  dicitur  realis,  non  pcrfonalis:  & quia  tunc 
contrafius  cfia  pcrfonalis,qn  le  ransummodo  obli- 
garet,tefie  Bar.in  l-fi  fic.in  fin-ffde  verb.  obligat.pcr 
l.qui  in  futurum,  ff.de  pad.  ideo  licet  quis  contrahat 
nomine  proprio,  intcliigirur  cotradus  rcalis.  l.fi  pa* 
dum.tf.de  probar.vr  per  Batr  in  d.l.qui  in  futuro;  & 
q>  Ecclcfix  vtililas  hic  vertatur,  probatur  ex  tiaditis 

a B.ut.in  l.fi  comunis  ferun?  ita.  fub  im.2.  (F.  dcjfiipu* 
latio.fcruor  duin  concludit , quod  ratione  oneris  in  • 
iundUcx  quo  tenetur  ad  incommodum, cefearur  ad 
cpmodum  vocari,nccruncattcndaturhocdc  nomi- 
ne proprio.de  .'ippcllatiuo,  peri.  nonnunqu.mi.lV.ad 
Trebellia. ideo  cti>n  plura  padain  locatione  finiap, 
pofiraad  vtilitatem  ccclciix, dicendum  efi,  <y  cccle- 
fia  ccfcatur obligata.  Qua: omnia  plurima  lunr  ani- 
maduerfione  digna  canquain  appnme  lingularia. 

His  ita  cdfimiaiis.gi  priori  loco  dicebamus, velim 

p primo  amplics,vbi  fcilicetprxlatustfefcobligarlinc 
vlia  folemuitarC)  quod  obligatio  illa  fitipfo  iure  nui 
la/nec  traoleat  ad  Jucccflbrcm.‘5c  adc6  per  cius  mor' 
te  extinguatur  ipfius-c6rradus,vr  etiam  li  vellet  fuc 
ceflbf.non  pollet  condudore  c6r  radicente  rati  ficarc 

' tontraduin  : ita  determinatum  efi  ab  iifdcmdnisin 
eadem  dccif  i.alids  zii.nu.a.vcrf  fcdiuxta  prxmif» 
fam.de  locatione, df  condud.in  nou.  qa  prxlatus vl-^ 
>tra  vitam  fua  non  potuit  fuum  obligare  fuccciforc.cx' 
iuribus  fupra  dcdudis.  Simile  efi  huic  > 9 iidem  Dni 
detcrminauercin  dccif  x.alids  i99-Patcr  potdefend, 
in  nou.  nimiriim  polTe  patrC  dare  filix  prodote  feu- 
dum, durante  vita  ipfius  p.i eris, per  e.  nupa  de  donat, 
inter  vir.&  vxi/rcm.dcibi  Innoc.idcm  Icquirur  Abb, 
ind.q.  ;.in  j.dub.princip.  fub  nu.  .*6. cui  accedit  Soc.  * 
ind.conf;2.col.j.poftnu.y.  vol.  1.  non cnmi milio 
cafu  potuit  facere  locatione  111  id  tempus,  in  quo  nd 
cftmanfurusprxlatus.vd  aiius  .-idmmifirationocfi 

- duratura.argum.l.eum  qui.fii  fi.  tf  dciuril.omn.iud. 
& l.fi  cum  dics.S.li  vitia,  tf  dcarbiir.  fit  nor.itglof  in  '' 
c.apoftolica,§.hisomnibus.8.q.i.vbi  cuani  air, 
Roma-iia  fcntireinl.fi  filio.S.fi  virinquinquenniu. 

* fffolut.niatr.ici  praeterea  tradidcrc*om nes  feribentes 
ind.c.vlt.ncpra;lat.vi.fuaspra;fatim  Anan.  colu.  10. 

* yetfin  2.qusfi.ad  idem  rclponditCalca.inconf  124 
incaufa  l(cucr£di  Domini  Abba.  coi.  6.  pofi  nu.ii. 
verf  lat^cn  ifta  eft  vera  concliifio.  dicens,  Iuccc0br8 
xeuocareconttaduQi  tanquani  nullum  ipfo  ture, nec 
efic  nccefic  intetuenite  refoturionem,  per  cap.  epife. 
8ccap.  ouUude^,  ccciefi  iumfllieaand.  permotus 

’ autho*' 
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10  &cundoiocoampliabis,t  vt  adeo  verum  br,g>  Io 
cano  fadta  nomine  proprio  prxlatijit  nuii JiVt  rt  ali- 
^tud  fuerit  percepte  4 morte  prariati  pratmortui  ante 
bcncCcium  collatum  i polTit fucccdcns  in  bcncCcio 
Ycperercab  haerede  praelati  iam  dcfundli , vel  ab  ipib 
condudlorc:  frudus  cnimpoftmonfircfcruanturiuc 


^ ^ -rw 

4?  Ttjlii  ft  deftn^ni  d refpqfione  quajttorum  obUnionibut 
non  vtrijimilibuspoteft  torqueriiadeo,  vt  puniatur  etia 
defalfoiG'  rtptjlatur„vt num.zt.  Contrarium  ex  com- 

tnuni,nu.ip.inteUi^efupradifla,vtnu.ii.i}'  }z. 

3 J ObUuionispraJumptto  tuncfaciUus  admittitur  Ji agatur 
de  damno  euitando,  quam  fide  luero  acquirendo . 


2 

3 


/cnri.fF.dcoflr.ord.lib.6.fic  afleuerauit  Abb.in  d.cap. 
vlr.col.2.  fub  nu.6.dc  7.  ne  prziai.vi.litas.ita  etia  cen- 
fuit  Anan.coi.4.atque  Henric.  Boich. 

Sed  h?c  hadlenus.C^iodvcro  liipra  dicebamus, qn 
cbftat  de  ipfius  Ecclelizcuidcnti  vtiiitatc , tunc  prae- 
latu habere  potcftatem  obligandi,  & ob  id  cotraAu 
cenferi  realcm,  non  perfonalem , ad  id  vellem  colii- 
lcrcsconclufioncmnoftra7$-incipicn.Alicuatiorci 
ccclcfvol.i.vbi  aCatim  hocexplicauimus, 

e o ^ e Lr s 1 0 e^cxxviu 

ARGVMENTVM. 

Quibus  in  cafibus  quomodo , & quando 
prazfumatur  obliuio. 

S V M M A R I V M. 

Obliuio prafumitur  ex  antiquitate  temporis, vetuli, ex  eur 
fu  decem  annor um.ij  nu.7. 

Tetnpus  decennij  tempus  hngum  nuncupatur  . - * ’ 

Tempus  longum  omnia  aufert,  obltuionemq;  omnium  re* 
rum  inducit. 

4'  Claujuls  derogatoria  prafumituritefiatoreomiffain  ft* 
tundo  teflamento  fine  ea  conditio  in  lapfu  dectnny , 

, Contrar.num.$.  Conciliatio, num.6. 

% • decennio  perditur  pofitj/to . 

9 T tmpus  efi  modus  snd tuendi  obliuionem,&  obliuio  ejl  mo 

dus  inducendi  difpqjhionein  animi , ix  dtfpofitio  anuni 
eJl  modus  perdenda  poffejfionit . 
loObltuio  quanto temporepraJumatur,relirtquituristdicit  ' 
arbitrio . ‘ 

XI  Ok/iuio  mhr^ri tempore  prefumitur in foeminisjob fixus 
fragilitatem. 

XX  Oblimo  minori  spis  Ipatio  prpfumiturin  Summo  Pont, 
prout  in  Prineipe,vel alio  negotiorum  multitudine gra 
uato.ixnu.i6. 

X } Neglegens  an  fit, qui  iudicii  arbitrio  committitur . 

14  Obliuio  minorint  tempore, quam  decenni/  prafumatur.^ 
numfeq. 

X6  Obliuio  ex  qualitate  per fbnp faciUusprpfumitur  in  ijs,qui 
multitudine  negotiorum  Jient  obruti, vt  in  Prineipe,iy 
Sum.Pont.iX  bis fimiL 

17  Obliuhfaciliui  prffumitur  in  magnatibus , qui  multitu* 

dine  n^otiorsem  impeditentur, etiam  in  his,qste  concer- 
nuntpdtem proprtsem  iam  multo  tempore  a fegejltem. 

18  ObUuionem  ex  qualitate perfona , veluti  in  Principe,  aut 

foemina  ex  duobus  tantum  annts  eUqfis  prafumi , etia 
in failo proprio. 

J 9 Obliuio prffumatume  ex  qualitate perfonf  in  fafJo pro* 
prio  minori  temporis  Spaeio,qudm  decenni/,  iudtcis  ar* 
bitrio rei nqui:& quomodo.  ■>  ■ 

10  Obliuio  facilius  prajumitur  in  moriente,etiam  in  hit,qup 

ad failum  proprium  pertinent,  ob  mortis  memoriamS 
quam  in  afbe  ge flo  inter  fiuos. 

3 r Obliuio  »8 pfumstur  in faflo  notabili,m{rabili,iy  arduo.  • 
■22  Obliuio  non prpfumiturin  failo  iuramento firmato , ex 
parte  eius, qut  iurauif-  ix  tur. 

1}  Obliuic  non prffumitur  in fdflo proprio, fectes  in  alieno. 
O^Obhuio facilius  prffumii  in fa£io  intricato,  ix  implicito , 

' non  folum  in  antiquo  fed  etiam  in  reefti,  ix  fub  nufiq. 

2J  Tefies  aliqsea  contraria  proferentes  in faflo  intricato,  pfn 
>'  muntur  exobliuionejpqUus,  quam  txfalfit*t»dixijft. 


continuatim fafiis,  etiam JiUmgti  tempus  inter ceffer it . 

3 5 Obliuio  non  facile  prafumitur,  ettam  propter  teporis  lon- 
ginquitatem,quando  fumus  infaflo  proprio,  quod  efi 
alteri  obligatorium . 

A contingit » quomodo>& 

cxquibusprobctur.fiucpracfumac 
obliui.5c  plurcsexnoftrisarbitrati  fuere przliimi ex 
1 antiquitarettcmporis,puta,cxcurfudcccm  annoru ; 
vt  retulit  glo.in  l.liccr.C.dc  acquir.poOci  & not.in  I. 
pcregrc.ft.eo.  & in  auth.  de  trien.  3c  femi(f§.illud.  & 

' haberurin  c.longinquiras.i.q.z.cSc  huicopinioniad- 
hxlitGuid.Pap.decif  i27.nu.3.  &rcfpondicBarb.  in 
c6l.40.nu.8s.vol  4.6c  in  conCsp.nu.v.co.  vol  4.  Idg ' 
afleruere  Auguft.Bcroiqua;ft.7?.nu.S.Capic.dcci.S2. 
incaufa  heredum  M.ignificiIo.nu.?.Soc.  conf  i)  j. 
nu.8.1ib.2.Alcx.conl.7.im.7.lib.4.Bal.inconf  37.nu. 
6.1ib.  I . Hipp.Marf in  confzQ.ntim .2  3. 6c  in  conf,  <4. 
num.9.6c  in  conl.69.num.  1 j.  eiufdcm  lentcntix  fuit 
Tiraq.in  traifl.de  prscfcrip.S.  r.gl.4.in  Cn.num.  92.  in 
vcrb.pcr  decem  annos . quo  in  loco  more  Ibo  prope 
infinitos  idem  fentientes  congeClt . Idem  voluir  Pa- 
risde  Pur.in  tradldc  findicaw.c.findicenturctii  orti, 
cialcs.nu.  J-Ncuiz.cofS.nu.yi.  vbilateMenoclvin 
trail.dearb.iud.lib.2.ccnt.i.caf26.nu.i.  Cozad.cof. 
p.nu.2S . Ruin.conf.  1 1 .nu,  10.  vol.  2. 6c  hanc  opinio- 
nem communem  dicit  Burfconf4-».nu.i6.vol.i. 
i Conclufionisnoftraer6tiliaaffenipotcft:qmrem.‘  , 

pus  decennii  tepus  longum  nuncupatur;  fcuundugl. 
inl.cum  de  in  re  vcrfo.3c  tbi  DD.ff.dc  vfur.gl.  in  l.fi 
filius.6c  ibi  exteri  fcribgtes.  C.de  pct.hxr.fic  fenlit  6c 
Bal.in  l.iubcinusnulli.in  pria.Cdcfacrofa.ccclcf.6c 
in  l.dc  quibus.cql.p.  verf  Quero  per  quantum  tepus, 
ff.dcIcgib.Ang.in l.filiolamiiiasdosdata  fit. /.fi  vir  • 
inquinquennimn.&ibi  Alcx.col  pcn.flr.  folut.matr. 

6t  hoc  communiter  a DD.  teneri  tcftarurNauar. in 
cap.  1,/.  2.dc  prefcrip.difiind.  i.num.  ^ . 

I Tcmpusamglongumtomnia  aufert,  obliuionSq; 
omnium  rerum  inducit , vt  colligiturcx  rcfpofo  I.C’. 
in  l.funum.S.fin.cum  l.icq.&  ibi  r,ot.gl.5c  DD.ft'.  dc 
vfucap.quodctiamairauitcad.gl.ini.  vlr.in  vcrb.va 
cuam.vra.fcd  quo  iurc-  C vnde  vt.Specul.de  peiir.6c 
poff.S.f.verfpen.5c  tit.de  pqfitio.S.d.tradadum  clb 
verf  item  fi  dc  ibocotradu.in  fi.  Dyn.  in  c.polleiror. 

& iterum  in  c.prxfumitur.  in  fi,  dc  reg.  iur.in  6.  Bait. 
in  l.fi  rcsobligata.port  princi.vcrf.hoc  autem,  quod 
dicir.ff.de Icg.  1.5:  in l.qui  fundum. S.fcruus  meus.  ff. 
de  vfucap.pro  empti.  & in  I.  non  fatetur,  colum. pcn. 
vcrfic.itcin  longinquit.is.ff.de  confeflT.  6c  in  l.Celfus, 
ff.de  vfuc.Bal. in  l.i.col.:2.vcrfiuodbqucro.quiddc 
adulto.Cdcconfdl'.Signor.conf  5,  cu  intcrG.ibrie 
lem.coI.?.vcrf.itcm  ex  longo  interuallo.Ang.  in  1.^ 
tabulas,ffdc  fuit.  Ancha.cof  1 3 3.fatisinaduertgter. 
paulo  poft  mediu  Fulgof  cof.39.  ad  primum  vf.  vbi 
cx  hoc  cofuluit  in  pul^ro  cafu.Cor.cuf  142.  videtur 
i.facie.col.5  .vcrf.nec  ptxdidis  obdat  lib.3 . Alc.cof, 
7.vidctur  prima  frote,col.;.verf.fcd  in  qu^ftionc  nfa 
lib4.S0c.in  trad.faIlcnr.rcg.r7f.ignoranriain  fiido 
,pprio.  in  2.  fallcn,  & idcbhoc  rpis  ipario  obliuionc 
ptumirede  diximus.  Cui  opinioni  c6ferti9  notab. 
tradit  Bald.ind.l.fancimus,ali4siubeinus.  CDl.^.n.t>. 
in  fi. vcrf.quxrunt  hic  DO.C.dc  tcff am. vbi  per  i llam 
-legem  inquit,quod  fiquifpiam  teftamctu  codiderit, 
&cum  claufula  derogatoria  > &lapfo  dcccnio  aliud 

condat  ^ 


iofephi  Mafcardi 


condat  rcftamcntum  iquamuis  ineo  nutl.im  fecerit 
mentionem  illiusclauful*;tamcn  mancarhoc  vid. 
mum  tcAamcntum.quia  pracfumimr,tcftator5  lapfu 
decenni)  non  recordari  de  claiifula  derogatoria,  & 
ideo  illius  rcuocationcm  omififl'c.g>idcm  affirmauit 
in  c6f40.incip.rKUt  fapientiflime  confulmm  cA.lib. 
2.iSc  c6f.79fa^um,rupcr  quoeo.lib.  & inconf  mihi 
1 S-vifo, ac  diligenter  c6fidcratothematc.col.j.lib.4 

coJe  pcrtinetifp  tacens  per  decennium  pfnmirurot> 
lirus}acredimusAIcia.ficrcfcrcmiinc6f45-uu.4‘li- 

d.&in  terminis  tcflamcntJcdfuluitRuin.  cOf-iUib. 

io.vol.2. 5c  Burf.in  muliere  loquens  c6(.77nuni,  1 3. 

vol.T.Didac.Couar.dctcftam.par.2.poftnu.ip.Clar. 

in  §.tcftanKntu.q-99  in  fi.  verf.  Scias.  Alc.conf.570. 

nLuj.Anch.q.famil.70.nu.9.Iib.i.Vafq.  dcfuccef.h. 

2.5.17. nu.7i.t.par.&  nouifsime  Fran.Sarmicndib.j. 
fclc^.Scnt.c.i4.nu.  1 S.&  fcquuntur  Fulg.de  Caftr.in 
d.l.lancimus,quiFuIg.  poAnu.i.  vcrf.quaira  cxcept. 
ita  libi  de  facto  ocannlTc  dkit  in  quatit,  fatis  ardua , 
inqua  dicit, g»  nitebatur  amhoritatc  Bal.  &ciusl.s5* 
cimus.ldcni  Icqnitur  Alcx.inconfioj.col.?.  vcific. 
quarto  no  obltat.vol  .4.  Qiiamuisab  hocdi£to  Bald. 

< diuafusf  fu Fran.  Aret. dclaf.ind.l.fancimus. cara- 

tionc  quia  ex  quo  tcAator  nullam  fecit  mentioni  de 
claufula  derogatoria  polita  in  primo  tcftnmcnto , dc 
rex. in  d.l.fancimus  requirit  curfumdeccnnii.dc  con* 
tranam  voluntate  tcfiatoris.vidcrurm  hoc  fecundo 
icftamcnto.ob  didtam  claufulam  derogatorii  pofita 
in  primo,  deficere  coufcnftim  tcAaioris. 

6 Sed  p.itum,ni  fallor, tvrgct  hacratio.nain  pfuppo 

* fua  vera  coi  • opinione,  quodfpaciodcccmannoru 
prxlumaturobliuio, no  video,  (juarcimputandu  fit 
tcftatori , li  nbrcuocaucrit  claululam  derogatoriam 
pofuamlnprimotclto.cum  decanon  praEl‘um.itrc* 
cordari.  Ita  arguit  etiam  Clar.ind.S.tcftamcntum.d. 
q.yp.dido  verf.  feias  et  dicens,  quod  per  la  pium  de- 
cennii inducitur  pntfumpno  obliuionlSidc  ideo  non 
prxfumitur  in  tccundotcftamctoomilTa  rcuocaiio 
chuiitia:  derogatoria*  ex  dcfcdlii  volutatis,  fed  cxm- 
ftmiiatc  memori^, 5c  cofequenter rcftiti , fecundum 
debet  fillineri.Et  licet  Ruin.in cof.  io.num.5.vol,i. 
dixcii:  didum  Bal.iurc n6 probari.de cflccotra  alio- 
rum intcimoncm.dc  llilam  BalJ.pcriculofam  etiam 
pu.ct  Alcia.incol.i  J7.nu.r.lib.9.qui etiam  dicitclTc 
cOtn  mentem  Doitoruni-tamenidcm  Rui. libi  me- 
lius cOfulcns  in  Icqucnti  c6l.  i i.nu.to.co.voI.2,apcr- 

* te  lequiturRatil.dc  cius  opinionem  *c6cmcflctcfta- 
turlubdcns  rationem , quiafdlicctcx  cutfu  tam  16* 
gi  tcmponsindociturobliuioj  per  quam  obliuionis 
conierturam  tollitur  obicdum  Arcti.de  hanc  fnTam 

* Ea!d.*c6cmcti.im  dicit  PatiCill.amfcqucndoincdf. 
lO-nu.  17-vol.  3.  quin  etiam  in  minonipaciorepons 
idem  probarBcncd.Capr.j1.1conl.30.nu.16.de  incoT. 
^ I .r.u.  1 9-diccn.s,  9 fi  poicA  ex  longinquitate  tCporis 
prariumi,  quod  tcihror  non  ftictii  recordatus,  vclnri 
fi  cficntclapli  fex  anni.dc  vitra , nocA  ncccifariu  fa* 
cere mcnnoncmfpccialcm  ipfiusclaafulidcfogato 

» in  hocdicit  'omrcsconucnirc.dcfiipic tcAa- 
lor  iion  recordatui , no  tenetur  de  ea  facere  mentio- 
nem; alioqmn  cflet  adimere  fa^iionem  tcAamcnri 
homini  fanx  mcmi.svt  dicit  Mantic.  dcconicdi.vU. 
voluni.lib.  1 2.tir.8.nu.i6.  ia  fia. 

Sed  vt  vnde  digrclTi  fumustcodem  rcocrramunhac 
eandem  fr.iam,quodfcilicct  per  decennium  obliuio 

7 prxfumatur.fecutilunt  Alcx.incof.  vifo  ^cclTu 
inter  Aromaniutn  agenttin.col.  i.nu.4.Iib.6.  Socin. 
fcn.conf  58.prodcci(.cOl.7.num.i7.vcrfnampcr  de- 
ccnniumiib.t.Cozad.tn€oar9.nu.35.Cotn.c6r.55. 
vilis, & diligcntcy)ondcraris.col.8.nu.j  j.  vcrfltein 
videtur, quod  p^t.lib.J.Paul. de  CaAr.inconf.284, 
infamo pr^fcnti.colum.z.nuwp  verfic.  nam  obliuia 
Ub . i.dc  conferr  hific  feoteati^pqood  habetor  ex  text. 
in  bfi  de  co.^4  fiatac.^c  acq.^if,  vbi  Bu,  de  Alex» 


8 nu.f.q’  fi:iIicctdcnncn5pcrdccenniij}po(TidcTfe.ptr- 
dirpoflelfioncin.vtrefpodit  Paul.de  CaAr.inc6f.lo. 

11  vero  funt.col.i.nu.j.vcrf.fcd  cxalio  capite  volu.lV 
em  adherct  Soc-fcn.in  conf47.in  prin-pnefcntiSiCol. 
4.nu.  1 a.vcrf  poAremo.  volu.  1 . Idem  decidit  CafiTad. 

9 dccif.^.num.j.dcrcAi.fpol.Nam  tempustcAmodat 
inducendi  obliuionem, de  oblinio cA  modus  inducC- 
di  dirpofirione  animi  ,&difpofit  io  animi  cA  modos 
^rdendx  poflelfionis.vt  noMnl.futurum.5fundj.ffi, 
de  vfuc.  de  lic  luris  prxlumptionc  per  obi  iulone , fea 
peranlinid{fpolirioncni,quccil  obliuionr  procedit» 
amittitur  pollcllio.vrfjpicntcr  dedant  Dvn.inrcg. 
fmc  pofllilionc  poA  nu.j?.dcrcg.iur.in  6.Cuiadhx- 
rci  D.il.in  l.fi.C.dchis,qui  a nondom.  IdcmBa)d.Ia 
conl.7 j.quidam  Tabellio, nu.6.lib.i.dc  conf « 50.ca- 
fu.sa(Aualitcr.co!.vlr.nu.7.1ib.  2.  quod  cfi.i:n  placulc 
Abb.in  e.  vigilanti. coi. 2. nu.4.  vcif.  ex  hoc  infero.  & 
ibi  late  Fdin.coLpcnjmm.io.  vcrf.quartusc&fuscA 
cAdcprxfcript. 

Abhi$,q  vtvidcmusjopinatl  funtobliuionSpfumi 
pp  curfum  decem  annoru,diircmiunr  alii, qui  arbitra 

10  ti  fuere, hoc  totum  debete  relinqui  arbimo  | iudicis» 
qui  ^qualit.itcfci,d:pcr/onarii  iudicarc  debet  quato 
tpcobhuiopraclumat  ? Erpnmoloco  huius  opinio- 
nisfuicglo.ind.l.furtum.5  fin.tt.de  vfuclbi  lac.Ra-* 
uenn.de  Ang.&gi.inS.quod  autem  od  eas  in  verb. 
propter  abfcmiam.InAii.cod.  rir.  quam  fequuti  funt 
Alber.  inl.i.Cdcfcr.fug.Soci.lcn.inconf  z.col.^.in 

* fin.lib.  ;.qui  clare tcAati lunt hanc clTe^cdcm opio» 
Dodoium,ficiuSoc.iun.in  lnaturaUtcr.5.  nihil  c5- 
munc,uu.x3  i.ffi  dcacq.polT  de  illos  1'equiturCrau.in 
c6i.24t.col.fi.Mcnoc.dcarb.iud.ccnc.i.lib.2.eaf.26, 
qui  hanc  veram  opinionS  dicit ; nonullofq  hocidS 
Icnti2ccsibid  jdert  Dodorefq;  vno  lic  (kc  afiitmare  . 
te  Aaturjudiccin  pro  qua  litate  rei,  de  pcrlbnaru  iudi* 
care  debere , quanto  rpc  obliuio  pratlumatur . de  hoc 
idem  tenuere  Inn.m  c qu^rdam.col.  i.in  verb.  de  no 
uo.dcibiquoq  lo.And.dcdcd.Cy.in l.i.in  i.q.prin. 
C.vbicau.dat  Ror.dec.4.alias  54.  nota  ,qd  vbi  dide 
ahqais.de  rdhipoI.inamiq.Bifign.dccif.i.dec6ccCC 
pratb.Fcli.m-c.capituluni,col.j.vcrffallic  primoreg. 
iAa  de  refcr.Sc  ahjrdatiaTiraq.in  dtit.dcprafcripr. 
in  verb, dizans.5.1. gl.4.nu.9i  vcrf  de  quainquS  mul- 
ti voluerunt.  Qux  quidem  opinio»vt  vcnim  fatear» 
fummamratiou6  habet,  cum  aliquando  mazis  vnt» 
quam  aliiinaiu.srernpnstribuendu  fir  circ.aobliuio- 

1 1 nis  prcfurapeiomrm.vtfi  de  fdemin^t^af  obliuionc 
minus  (€pus  tribuatur»  qua  viri . naui  fxmina  obfe-* 
xus fragilitatem  facilius  memoria  labitur,q>  non  ita 
inmafailoscucnirefoletjVtanimaducrtii  Rip.inl. 
g<  iulliMiu.47.Adc  re  iud.  quem  fequiturMcnoch.d. ' 

r 2 cafu  26.nu.4.ficinSum.Pom.tin quo pp  multitudi- 
nem ncgociomm  ctUm  in  modico  temporis  inter* 
uallo,5cinfa^o^pnoprxfiiniiturob)imo,inxratcx/ 
in  c.idcrclcri.ind.proutconfuluitParif  cof  1 i.nu. 

1 32. lib.i.  de  Com. conf.  M 5.  coLfin.verf.de  eArario. 
v0l  4.de  Socin.cof  ae^o.col.2.  vctf.de  ad  probationes 
vol.J.dc  ita  limitandum  cflctcxt.in  l.fin.  ff.  ^ fuo  tc- 
Aatunde  Parif  Joco  proximi  relato, de  ficin  Princi- 
pe,vel  alio  ncgociorum  multitudinegrauatoin  qUo 
breuioii  tpc  prxfumiturobliuio,vtrefpondiiCMi]. 
ineol'  141.coi.lin.in  prin.lib.  2.&  Soc.fcn.conf.i6o. 
coi.  3-5e  in  pnnc.Calcanc6f.i24'in  fin.de  ali)  relati  ik 
Mcnoch.vbi  fnp.de  jp  hoc  facit  quod  habetur  a Ror. 
in  dccil'422.priinus,dc  Iccundusin  data.in  antiq.quc 
i^vult»  quodaliquisdicaturncgligcnSffncc  ne,com- 
niitratur.atbittio  ludicis,  qutattcnris  circunAanri)s 
hoccolidcrabit  ,d(  minori  tempore  quam  decennio 
t4tobliuioncm  prxluim  tcAatut  Bertaz.  conf  170.no. 
6.1oqucu$dc  tcAc»iiicm  voluit  Gramdecif6o.nu.  14. 
ic  15. Ic  potcAquis  vno  teinporcnonrccocdari,  fic 
alio  recordari,  vt  dicit  glo.vlc.in  ccucaufam.de  icft. 
& gl.iO  c-cu  ,dc  de  obhuionc  prcltimpta 

iocia 
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intra  duorG  annoru  confulgi  r Gra  m.  conf.a  ^.nu. 

5Joqo6spanterdetc^lci6c  ibid.fubiuogiCi  & ideo 
mulru operatar  qualitas  pfonas  in  hoc>  in  quo  iudex 
anioaducrtcrc  det:  q>  conlulgit  er  in  conr4i . n.  t i.dc 
<oaC47.n>i  j.dc  feq.  quoia  loco  itidSpondcratqualt 
utC  {dbn«,&;  rupponta  materixt  6c  negotJ  j,  q»  ir  c6- 
pK^atdiilum  Bal.in  Iprcsbytcri.  Cdc  cpifc.tfc  clcr. 
vf^ voluit, aiiudpr^fumide  obliuionedici  prxciH, 
aliud  menfis, aliud  anni.prout  idem  cc  voluit  Barb.in 
c61il9-col.aan  fi  6c  piin.feq.vol.i.  Bof  in  pr.ic.crim. 
.in  tit.de  non  a teolacien.nu.5.dc  cx  minoii  rpcquam 
decennii  obliuioncm  pratfumiiconruluit  Ccph.c6li. 
• ap.no.ii.vol.i.dc  Marfconfi.77.n.  ivincaiu.mquo 
przcefletancduotanrbmanni,  & ibitefiatut  etiam 
quaodowein  minori  fpacio  obliuioneni  prxiuini. 

Ad  icaandas . has  inter  fe  diflentienrcs  Dod.opi* 

1 5 mones,t  dicere  po^erimuS}  q>  licet  in  voluntate, & ar 
birrio  pofitum  fit,  quodobliuioprxfumi  de- 
beat; tamen  iudex  debebit  arbitrari  ad  lummumdc 
tpedecennijiquia  cum  ifiud  dicatur  longum  tempus 
Vt diximus, ^perlongum  tempus oTum  obliuio in- 
ducatur,illiusfpaciools  memoria  pra'rcribi(ur.quod 
Indicat  Hlud  etiam  quod  tradit  Alex,  in  confr.  nuwf. 
volDm.i>.  vbi  voluit , quod  ille,  qui  decennio  tacuit 
noiirecuper.4ndopqfl'cnionem,  przfumacoblitus  il- 
lius dc  ideo  eam  amittat;  prout  tenet  Alex,  in  1-  fi  dc 
co.^li  fbrtc.ff.de  acq.  pofl’  & idem  v flenti  re  feli  c. 
Vigilanti,  col.pen.dcprzrcr.  Alex. idem  eonlliluit  in 
coali.  9^vir>$,2c  farpiiis  rcuifis.  n.7.voI.« . vbi  icflatur 

* hancefle  veram,  & m.if,is*commimcni  opinio.& 
ifidct  di^o  lnnocentij,&  nonnullorum, qui  illum  fe 
qountur.in  d.c.qutcrclam.deeU£l.dum  voinir.quod 
pdaturpolTctriocpc  declarando  arbitrio  iudicis.de  qr 
iodcxdcbctdcclararcde  t j>c  minori  decem  annis,qa 
6cilius debet  perdi  poffcUio.quain  dominium , l.fi 
<|oi5vi..^.i.  ff.dcacq  poffCcd  dominium  perdirur  de- 
cem anniS)Vt  fere  pertir.C  dcpratrcrip.long.tcmp.er 
go  000  debet  requiri  tantum  tempus  in iperdenda 
poficllione  dc  tandem  concluditopinioncm  contra 
innoc.cllc  veriorem,  quod  cnam  placuit  i>alb.  in  re- 
peti.LCcllus  coi.ic.nu  8 i.vcir.p. concl.ff.de  vfucap. 
quam  loco  vanas  Dodorumafferrauthorirates. 

Vc[um,qncMudLxrediusinteiligat,quoluum  ar- 
bitrium proterit,  liibijci.rm  aliquas  contingeniias 
£i4li,quib.den)ohffntnr.inquib.quo,&  qn  pr^fuina 
turot)iiuio,vnn  iilismanifcllaDodorumrnTais,qui 
iunrdi6tonipracff,aJ  limiita procedere, atque  ira 
hisdiccre  poiiir.iud  rex  in  l.non  pofiuntiff.de legib. 

16  Prima  Igitur  prxftimpno  t erit  cucaperlbnx  quali 
tatciD*fecundum  qu.n  m iudex  faci  lc,nut  difficile  obii 
ukmem  admirtcr.vr  puta  in  Principe, ik  in  illo,q  mul 
tiplioiau  negotiotum  cfi  impcdituS/Vtlup.innuim*; 
fiam  in  his  f.ictlcobI]uiopralumitur,vt  habetur  in 

* c.olioi,&  ibio^  tradunt,  ff.de  re  iud-  q’Confirmauic 
Bar.m  l.quod  iufrir,in  fi.ff.eo.tit.  & indir  Rui.  m cof. 
lojui^.vola  aquoillud  cxiuii, Summum  dePontifi- 
cem  £illit  oblimo.vbi  idem  in  fpecic  not  num.  17.  dc 
Pom.Max.  pra-fumi  non  recordari  de  his,  qux  paulb 
amcgcifitpp  multicudincm  negotiorum,  cx  quibus 
cftjmpii€itus,colligiturinc.cx  parte  dc  capti. Mona 
ch.ibi,quod lipcroccuparionc pofua  cmanaucrint. 
Idem  colligitur  cx  c.carrcruin.dc  referi pt  dt  c.  cx  par- 

1 .de  o^ciodclcg.dc  traditXjcmin.in  ci.in  gi.}. 
dqcooftit.Ub.6.Pani.conri.i  i.nu.i;2  volu.i.Cor.in 
cpafi.135.col  fi.nu.}.  veril.de  efi  eadem  ratio,  vot.4. 
Mcoochxlcacbit.d.car.i6.na.5.dc  confi.Ho.num.7. 
val.4.  Uar.  in  auth.  led  cniin  tcff  ator.  C.  ad  leg.  Falc. 
Baldi^n  J.2.in  6.q.  num.9.  C dc  rclcind.vcnd. 

Amplia  huiolmodi  pr^fumprioncivt  er  procedat, 

t7m  bis,  quseconccruum  fachim  proprium  iam  multo 
ipcgcfh)m,vtincontraflu  ifccclcbrato  relpondit 
SocTuMuebO.  I ap>n.  S 1 Jib.  1 . Mcnoch . conf  20  j.  n.42. 
VQl.  }.^  coui>M8*au.  1 S.co.lib.lal'.ifi  Ifi  res  obligau 


nD.^t.ff.dcleg.t.  lafinl  peregr.poff  nu.a.vcr.tao^pn 
fallit, dcacq  polT  kinxionf.?.  vtdcfur  prima  fronte, 
n.9.vol.4.Guid.Papzdccif.ii7.  inCamera  Parlame 
ti  vcrfi.de  in  hanc  opinionem,  num.j.dcfcq-Capr.in 
rcg.79.num.?.vcrfi.2.falIitfacitoptimctcxt.incap  fi 
aliquandodcfcnren.  cxcomm. 

18  Subamplia,  t vt  idem  fit , fi  non  multum  rps  inter- 
cdreTic,fed  tantum  duo  anni  elapfi  fint,prourconfu- 
luit  Gram.confij.nu.  3.  dc  conii. 4^7.nu  14.de  nu.zo. 
confiufi.nu.i  i.Marf.conf.77n.i5.vbiefiamtcft.atuc 
minori  fpatioduoiuni  annorum  obliuioncm  prafu- 
mi,Bertach.confi.g  nu.i4.Grain.decif.k>.  n.i4.k  1 $ 
dcinconfi.t40.num.24.  A]cx.i.in  i.tom.conf.ciim. 
coni.  ii7.num.  106.  Carph.conl.77.  n.asdc  428.0. 39. 

Sed  hanclubampliationcomninorcmirtcadarbi 
19trtum  iudicis,  tqui confiderata qualiratcpcrfonar, 
vtputa,an  fit  fragii  is  memoria,  3c  femina,  dc  rudis»  vc 
mfiicus,auttcncra;zr2tis,  t t minor, dc  pupillus, qni 
non  potefi  ita  bene  gcfta  comprehendere , cap.  cum 
intuaqut  matr.acciif.pof.kidcofacileineoprxfu- 
miturobliuiOftcficMcnoch.conf  2$5.n.47.vol.’.dc 
ponderato  negotio,  vt puta,  an  fir  miximi,  vel  mini- 
mi momcnti;fadicontiugentt.i  arbitrabitur  cu  alias 
rcgularcfirobliuionem  maximi prarfumiintra  decd 
nium  in  faflo  proprio,  vtalicruit  Ruin.conn-73-  nu. 
lo.vol.a.dc  colligi  cnrcx  ccx.mi.quamqua.ff.ad  Vcl- 
lcia.de  iul.itcm  fuiio.vbitgl.in  vcrb.ignarusffUoca. 

in. ilioquoq.cafuanimjdiierfio  circa  plbnz  qua- 
litatem multr.m  operabitur  ad  reCf  e arbitrandum  .vt 
puta,li  agetur dcai^ucclcbraroinicrviuos,  an  poti* 
2oi’^of>«fi^usn.am:moricn$tmoriis  cogitatione  tur 
batus  non  pr^fumitur  multum  recordari,  erii  dc  his, 
qua:ip(cTccit,l.hacconfultiiljma.§  ateum  humana 
ibt  in  rex. minus  memorix.  C.qui  tcftam.faccrcpolT. 
Saly.inUancimus.C.dc  tcfiam.quoct  loco  tenet, q> 
creditur  tefiaron  dicenti,  le  non  recordari,  quod  ctia 
approbat  in  terminis  nofirtsioques  Guid.Pap.q.riy. 
num.4.fiart.in  auth.lcd  cum  tcfiator.CadleitcmFal 
cidiam  Maria. in  Uspocefi  pofinum.2  27.verr.recun- 
dolimita.ft'.dcacq  h*red.  Abb  conf1p.num.13.vbi 
inquit.quod  in  tcffamecis  facile  prxfumiturobliuio. 

Circa,autcmfaftarcdearbirrabirurludex,ammad 
21  uertddo,an  Iit  fidium  fnotabilci  mir.ibile,  dc  aiduu; 
tiSin  huiulinodin&fjviiec.iditobliuioiauthotclaf. 
in  d.l.fircsobligata,  nu.  36.fi  de  legatis  primo, c.cum 
illorum, dc  ibi  Abb.in  vlt.notab  dcrent  cxcom.Ale. 
d.l  fi  res  obligata.de  in  d.l  peregre, in  prin.fi.dc  acqu. 
pofl.Anr.incap  abextommumcato.quodeftcap  ati 
tepcnul.dcrclerip.  Geminia.m  capit.^ndamenta.iii 
princ.per illum tcxt.dcclcCf. cap.  quod  dicitis  i6.di- 
fiin.faciraquodno.lnnoc.incapcxt.hteris  deiureiu. 
3t  Abb.in  confi.j'Col.  i s q.  i7.num.8.dc  confil.4 1 -co 
Uim.i.lib.2.  Barbar.c0nfi.2p.  num.  16.  voluni.i.Mc- 
noch  de  arbit.iudic.vbi  liip.num, 5. allegans  Feli  n-in 
cap.innoftra.coluin.ii.vcrfi.  quintum  corollarium, 
detcfaip.quem  feqniturCapic.decif6p.in  caufa  Io. 
Hieronymi, num. i 5. Idem  rcfpondirCrau.inconfih 
1 34.num.3  t.volum.3'Mcnoch.conf 264.11. 1 }.vol  3. 
adducens  Rip-inl.qu6diulfir,numcr.47.  if.de  rciud. 
idem  voluit  Mcnoch. in  confi.165-  n.ap.eodem  vol. 
5.  Parif.  in  confi.  57.  fianrc  priori  matrimonio>col.2. 
nu-24.verf|ccqu)a  in  comracbbus  perpetuis.  voI-4- 
zz  Secundd  animaducrtct.an  fadum.t  lupcr  quo  c6* 
tingit  dubitari  de  obliuione, fit  iuramentofirmatuin 
namexparTeilUu&quiiuramcacum  pfzilitit, licet  fi;C 
fa^m  propriu,ecdclonginquq,inon  m efi  toUerabi 
lis  obliuiojtcideonoo  prxiluniiur, fecundum  Bal.in 
c.i*dcnou.for.fideUbi,iiot.quod  non  licet obliuilci- 
et  illu  referendo  (cqutmtlalzl.i  res  obligata, poff  nu- 
^.varf  5.imellige, ff.de leg.uvbirationcmadducit; 
quia  fdlicet  buiulmodifaatim,fupcrquo  interpoli- 
uim  fuit  iiuarocmumKlicitur  arduum.pcoptct  iplimi 
iurafflentum>idem  voluit  Marc.Ant.Bauet.  in 

dc 
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ic  iuramcn.num.  26.  ver.  14.  eundem  fcquitur  Gabr. 
conci.  j.Dum.7-  Hb.6  de  rcg.iur. 

23  Tertio  diligenter  inueftigabit,t  an  faftum  dcqiio 
agit  fit  ftdum  ^priuni,  an  alienum;  nam  in  proprio 
rceulariter  non  prafumit  obiiuio  > vt  iupra  diximus; 
in  alieno  aurem  lecuseft; prout rcfponditMcnoch. 
confi.z48.nnm.29vol.;.  & no.in  l.fi.fF.pro  fuo. 

24  Quarto  confiderabin  fan  fatVnm , fcu  ncgotifi  de 
cuius  obliuionc  agitur,  fit  implicitum,  dccircuuolu- 
tum,&  intric.itu  ;quia  hoc cafufacileobliuio ^mit- 
titur,vtlentit  Barb.  conf.6s>  col.4.1ib4.qucrctm,& 
liquitur  Menoch.  caf.  308.  nu.7.  de  atb.iud.  laf.d.l.fi 
resobligata.nu.37.vcrf.  j.prineipalitcr  fallit,&  in  l.cr 
ror.coi.6pofin.2t.vcr.falua  gl.  incafibus,  inquibus. 
C.dc  iur.&  fa^.igno.  Bar.in  l.  non  fatetur,  num.7.& 
n.  lo.in  fi.de  confclT.&  Mcno.vbi  fupra  infert  ex  h<K 

i j dido  ad  cxculationem  tcftiumt  aliqua  contraria 
proferentium  negotio  implicito,  & intricato,  g>po- 
liusex  obliuionc,  quam  ex  falfitate  protulifle  prarfu- 
muntur.ldcin  voluit  Guido  Pap.dida  dee.  1 27.  nu.4. 
loquens de  tefia ir.ciuo , quod  multa  capita  continc- 
bat,&  ad  hoc  adducitBar.hoc  idem  fentientem  in  d. 
l.fi  rcsobligata,§.  i.in  prin. tf.de icg.i.  cui  placuit, qd 
nonfolum  obiiuio  praTumaturex  padodelongin- 
quo,vcl  antiquo, Icd  etiam  quando  fadum  eft  multd 
iinplicifum,licetde  recenti . Quod  di  dum  erit  loco 
ampliationis  huius  quarta:  prxiumptionis. 

26  C^into  prolpicict  ludex,t  an  fc  defendens  ex  capi 
re  obhuionis, deponat, fupcrfado,t'uperquovcrilimi 
liter  pofiit  cadere  oblinio.  Na  fi  non  verifiniilc  obli- 
iiioncmallegat,nondctauditi,vtpura, ii  interrogetur 
de  fado  proprio  modici  rpis,&  de  rebus , dpquib.alij 
vcrifimihtcrrolcntcoitcr  recordari.  Ita  argumenta- 
tur Alci. in  rrad  de  prump.rcg.2.  prsE(uinp.25.nu.4,p 
ea,q  voluit  Bal.in  l.prcsbyter.C  dccpilc.  &cler.vbi 
ctinfcrr,qd  li quis  dicar, fenon recordari  dccoquod 
c(l  valde  vcrifimilc.debcatpuniri . £t  hinc  tradidere 

27  Dodoicsgi  tcftis  i fe  defendens  a rnfionc  quarfitorfi 
obliuionib.tion  vcrilimilibus,  pdt  torqueri,  vtccfuU 
Bollin  pra.t.iu.crim.in  rit.  de  rcfp.a  rco.facicn.nu.4. 
& in  tu.  de  indicijs,  & conlidcration.ante  tornirant, 
nu.5 5- 3,.  intit.de oppofitionc contra  tcft  nu.95.lul. 
Clar.  inprad.crim.^.fi.q.45.ver.fed pone.Mcooch. 
conti.248.nu.38.vol.3.Im6Iafinl.prcfcript.nu.3.C. 
(i  contra  ius,  vel  vtil.  pubi,  voluit,  quod  tefiis  dicens 

28 1 non  recordari  de  his, qua;  verifimiliter  recordari  de 
bct,pumtur  de  fallo, & rcpcllitur.ldenj  rcfponditCra 
uctt.inconf  ii5.num.i  1. quando tefiis  dixit Icnoa 
recordari  de  his, qua:  eodem  contextu  gcfta  liint, 

29  Veriim  Plot.f  in  rcpctitio.l.fiqn,nu.7is.C.  vnde 
* vi.tdUtur  * c6es  efle  opinion.vt  talis  tcllisnon  punia 
tur  de  lallo,  Icd  mitiori  p^na,  & illum  referendo  fcq. 
Cenrad.de  ofii.pto.in  cau  ciui.c.diiSa  telliu  alfume- 
do.vcifi.de  non  cccordantib.n.  5 5. hac  vero  quintam 
50  p.iumptionc  1 lequimis  eft  C^ph.conf72 1 .11.42.cum 
Icq.vol.  j.vbi  inquir,q>  non  eft  vcrifimiic  reflem, fiue 
alium  oblitu  fuillcdc  his,qusduobu.s,vcl  tribus  die- 
bus cl.'ipfi.saudicrat,&  gcfta  funt.  cuobliuiononprat 
J'umatur,vt  ait  Bal.in  l.cnm  alienum. liibnu.iz.C.de 
Icg.pcr  l.niagnam.C.dc  contrah.&  commit-ftip,  nifi 
poft  longum  tempus , fcilicct  deeennij , vtdix.imus, 
vel  in  tcftc  poft  biennium, vt  per  Gram.confi.47.nu. 
13. vel  faltcpoftannum,  vtpcrCrau.conf2  8.num.4. 

Qd  aut  diximus  fupra  de  fnla  Doflotu , videlicet 
tcfte  defendente  fc  d rnfionc  obliuionib.no  verifimi 
j i libn.^pofletorqucrijintdligetvtprocedatdumodo 
oblinio  illa  verferur  circa  faffu  principale,  vel  quali 
tates,fiuecircunftamiasftibftantia]cs,&  modicu  tem 
ptisncdccurfumtfccusfifupcrcircQftatiismcrcacci- 
dcnt.'ilibusi&  multi  dies  iamfinrclapfi,'qui.i  tunc  no 
facit  indicium  adtortucam:  iudcclarauit  Menoc.d. 
conf  248.hu.4{.vol;3>vbiiu€tcxplicatdiflum  Iuli) 

pone.  Iiccth9(;udcmtep9< 


nat  in  acbirrioludicis.confidcrata  fadii&perfonatU 
qiulitaterubiungit  tn  arbitrium  debere  cfte  regula* 
tum, hoc  modoquod  fuadctillud,qd  de  mCdatiodf* 
videlicet  qtiod  tunc  demum  faciat  indicium  ad  tor- 
turam,fi  verfetur  circa  aliquid  fubftantialecauftrslc* 
cus  fi  fit  circa  illud, quod  etli  vere, quis  confeilusfiiif- 
fet , non  tamen  pneiudicaftet , aut  caufam  altcraftt^ 
iux.c.dudum,tn  vcr.confidcranrcs.de  pr^bcnd.infex 
to.  vbi  taciturnitas  alicuius  qual  iratis , qua  cxprc&, 
nihilominus  Princeps  literas  conccIfiAcr,  non  vitiac 
litcras,&in  terminis  mendacii  hoc  tenet  Marfi.  in 
conf  5 '•n11m.67.cum  f^.induccndododlrinam  lac.' 
Butr.inl.  Lucius,  If. dcinfa.  vbididt,qd  ii  aliquis  dl 
incus  atfinis  aliqua  affinitate,  quxnota,  & manifi:/U 
non  repelleret  cum  d reftimonio  pro  me;  fi  tamen  in 
cius  depofitione  didam  artinitatem  nt^aflet  men- 
,tiendo,nonramcn  per  hoc  eius  didam  annullatur.  1 
32  Atqddi  optime  facit,t  9 voluit  A lex. conf  5.0.10 
V0I.1.&  qd  tradidit  Abb.inc.nihil  pcrillfitcx.dvcr. 
fignifi.inquicns  Alex.quodtuncdcmum  tcftis  punic 
de  falfo,fi  deponat  faluim  (up  aliquo  fado  principa 
li,in  quo  vertitur  qo.non  autem  fuper  appcdicijs,vel 
alijsextrinfccis;quia  cocaiunon  loliim  non  tenente 
de  fallo , fed  nec  cius  diduni  infringitur,  idem  tradic 
Fel.in  c.fratcrnitatis,num. 25, quarta  fallcn.de  haeret. 
Dcc.in  conf6o2.n.p.Gram.conf  ip.n.6.col.fi.&c^ 

^ 1 1 .n.  1 2.&  in  dcc.4?.pcr  tot.6c  60.  n.  1 d.  Soc.iun.conf. 

X 89-0.44.&  fcq.  V0I.2.&  conf. i02.n.5. vbi  dicit ' com 
mun.yol.j.BolT.in  tit.de  tort.teft.n.^7.Clar.q.5^11.fi. 
verf  feias  tn,acccdat,9  nor.in  l.pcn.pctgIo.&  Dod.  * 
C.ad  legem  Corneliani.de  falf  vbi  volucrum,9  de- 
politio tcftisad  hoc.vtpoflfit  puniri  de  fallo, debet  no 
cete, vel  pofle  nocere  alicui, quia  li  non  eft  nocibilis 
non  poteft  teneri  poena  falfi,Anch.Conf.24.visinqu. 
num.i3.&  5;.nuiii.5.&Soc.qui  dicit  coinniunem 
conf  103.  coi. 2.V0I.1,  & fic,  nili  obiiuio  lir  nocibilis 
caufx,&  rcfpiciat  fadum  principalcmon  autem  ap2 
ditias, vel  .aha  cxtrinfcca, fidum  minime  tangentia» 
non  poterit  puniri , nec  indicium  operabitur. 

Ad  lupradida  primo  notabis,^  tue  facilius  adiiiit 
35  teturj  <jb!iuionisplhmptio,li  agetur  de  dano  cuitan 
do,Q  li  agatur  deluero  acquircndo,ita  laf  d 1.1!  reso- 
bligata,n.j6.  ff.de  Icg.i. vbi  er  Alcx.in  d.l.pcrcgrc,iix 
princ.lf.de  acq.polfexcmpluni  pone  in  iUo,  q lolnit, 
9 nullo  iure  debetunnam  tunc  rolleramr  etiam  in  fa. 
do  proprio  obiiuio,  vt  pofllt  folntum  repetere, peri, 
fed  hc.  fi  inc  plente  in  piin.vbi  gl.d  Dod.de  gl.in  l.cu 
is,in  princ.ft.de  condicl.ind.&  glo.in  l.fi  quis  dclcga- 
ucrir.ft^dc  noua.Bar.infcum  dcindcbiro.iivprin.n.^-i 
ff.de  proba t i o.£i.  in  d l.nonfatetur,poftnu.7.ver.fcd» 
&.  fi  extra. lf.de confclT. facit  optimi, quod  voluic 
Grain.inconf2^.n.4i.  &G^phal.confz3o.  nu.i6.de 
3 5«;. 11.5 1. quo  in  loco  volucrur,  9 fi rcpcritiir aliquid 
didum  per  tcllcni  in  fua  depolitione, quod  poflit  di- 
ci falfuni  prxlumimr  potius  per  obliuioncm,  de  er- 
rorem didum,  quam  per  dolum , vt  falfuni  cuitetur. 
quod  placuit  etiam  Horat.  Lut.conf  i62.^u.i9.inp. 
tomo,  conf  crim.&nouiflTmie  hoc  confirmauitcni- 
ditiftluuis  Bcrtaz.c6fS.n.i4.IdefcnritCxpol.c6f2t 
34  5'ccund6noca,9 quando fumust in  his,qua’quoti 
di6  videntur,  dcinadib.  iuccclTme  continuatim  fa- 
dis,iudexnon  admittctobliuionispixlumptionctn, 
etiam  li  longum  tempus  intcrcclfiflcr,quiafucccfliua 
ilia  comimutio  aduum  cfficir  rem  magis , de  magis 
notoiiain,de  excludit  obliuionisprxfuniprioncmiita 
conluluit  Mcuoch.conf  265.num.2p.vol.3.  & iia  af- 
ferit  Grat.confi.  1a.nu.42.vcrf  piattcrca  longum  tem- 
pus,V0I.2.  de  huc  videturrclpcxilfe,  Gmd.Pap.in  eo 
lil.ipi.poflecdiqinum.z.cum.rcq. 

Tettio,  de  vltimoaoimaducrtcndum  eft,  9 qnfii- 
mus  in  fado  proprio  ,fquod  eft  alteri  obligatorium 
haud  faciletqllcnttur obiiuio, etiam  propter  longin 
quiutem  (empqiisdu  nos  docuit  Bal-io  1.  vnic.nu.4; 
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coi  i .ad  fi.Cde  confcfludc  fcq.  Alex  in  d.l.fi  res  obii' 

f ata.&  melius  d.l.pcregre.  in  prin.  Hoc  idem  placuit 
al  ia  d.l6  res  obligata. nu.35.Cdeleg.  i. 

coT^CLrs/o  Mcxmiu 

A K G V M E N T V M. 

yter,impctranfnc,  an  excipiens  obreptione 
probare  debeat  :&  anomniainrefcripto 
' narrata  fint  probanda. 

M M A R I V M. 

j Oirrf^io,  iy  fitbreptio  quomodo  fecundum  aliquorum  opi 
montm  inttr  fi  differant. 

3 Obrtptionemt  ^ fubreptiontm  nihil  inter  fi  dijlare  demon 
firatur,  ^ 

j De  nomine  minus  laborandum,  cum  intelligitur , quidjt- 
, ' gnificctur. 

'4  Impetranti, qui  certat  txprtgit  in  referipto  qualitates, con- 
- tra  quasexcipitur , quod falfieJmUmcumbtt probandi 
. onusfeveranarraJfi.Contrar  nu.\\.  Conetl.nu.tz. 

} Clafulaff preces  veritate  nitantur,  {uhimeUtgitter  in  quo. 
cunque  refcrtpio  ad  Uses,ij  adbemjicia, 

■ 6 Cau/d  in  referipto,  vel  libello  appofira  no  e fi  probanda  du- 
modo  confiet  de  re, cuius  eetuja,  vel  demdfiraUO  dicitur, 

..  •ifieatalisfitffu,qua  literanoneffenthabita,nequeli- 

hellusrutptus,vel  mjieffet  appofita  in  conditione, 
y Narrans  aliquid  in  libello  per  modarn  caufie  ad  intentio- 
nem agftit,fimpersllud probare  debet,  tanqfubJlatiaU. 
8 Sim fif undat  in  aliqua  dijpofiuone deducere  debet , ac pro 
- banrequifitatnUladsjpoJifiohe. 

9 Impetram  ^bet  caufam di^enfationis  probare  effevera. 
loQnus probandi  incumbit  ajSeretUi. 

1 3 Impetrant  probare  debet  beneficium  dfe  impetratum  non 
valere  vkra  exprejjiontm. 

HObtmens  duo  beneficia  curata  eum  di/penfatione  Seemmi 
Pont  probare  debet  veritatem  diipenfationis  fi  contra 
eam  ojpponalur.quod fit fiubreptitia. 

1 5 Excipiens  probare  debet , cttm  aduerfus  referiptum  oppo- 
nit impetrantem  verum  tacuijfe.  Et  nu.  16. 

IT  Excipiens  probare  debet , vbt  aduerfus  refriptum  adlites 
opponit  altquam  uccepUomm  dilatorum  no  attingens 
principale  negocium. 

ti  Excipient  probare  debet, vbi  aduerfus  referiptum  ad  litet 
opponit  exceptionem  litis  fimta  fiuc  in  vim  declinato- 
riafiue  tn  vim  peremptoria, 

Sp  Impetrans  non  tenetur  probare  contenta  in  referipto  ,fed 
exeipiensfipro  iliis  habeat  intStionem  fundatam  iurit 
prpjumptioneJnteUi^e,  vt  nu.z  i . 
ao  Curatus  afferens  in  re/cripto  ad  fi  decimas  JpeSiare  tanq 
ai  curatum,  non  tenetur  probare , quod  curato  decima 
debeatur  fedfe  effe  curatum. 

3X  Impetrant  tenetur  probare  narrata  inrtfcripto  effe  vera 
tempore  impetrationis. 

23  Obreptionis  exceptio  ab  opponente  proponenda  atque  adeo 
probanda  olno  efi  ante  litis  contefiationi.Et  cur.nu.z4. 
2^  Impetrans  narrata  copulaiiui  in  referipto  probare  debet 
fi coniuniiim  ab  eo  narrata  fint, Et  cur, ibidem. 

26  Impetrans  narrata  eopulatiui  in  referipto  non  debet  pro- 
bare retiam fi  eomunlhm  ab  eo  narrat  a fint  quando  ex 
narratis  alterum  fuffcitadvilioriam  caufie. Et  an  hoc 
procedat  in  diffamante fitper plurfissu  deliUis.  nu.30. 

27  Collatio  benefieyperiurofoEa  irrita  efi , etiamfirefignat 
Jit  priuatus  sure. 

28  Minori  alscuife  dieentidU  vUra  dimidia  decepto  Jatis  efi, 
fi  probet fi  minorem,  cj  deceptu,  ni  vero  vitra  dimieua. 
29  Impetranti  beneficium,  iy  narranti  iliudpluribut  modis 
vacare, fatis  ejtvnum  ex  illis  probare. 
i 1 Impetranti  narrata  dsfiunilm,  ^ aUcmatiue  aliqua  in 


referipto  fatis  efi  alterum.  Et  cur  ibidem , Quod  limita, 
vtnn.31.iy  13. 

/4  An  in  obreptionis  sudieto,  quod  fit  ante  litem  contefiatam 
pUntJit,anfemipkne  probaHtium,remiJfiu'e. 

3 J Obreptitium  referiptum  quomodo  probetur,  remijpue. 

Qu  aro  pl  u r i b u s “4- 

vtcnadomcjan  reus,nueimpctrans,an  cxcipicn»  pro 
barc  debeat, cQ  opponitur  contra  rcicriptu  , 9 fit  ob- 
reptitiu,  autrubfcptitiuni . multi  namq;  multa  dixe- 
re; vt  affatim  refert  lm.in  c.iupcr  litteris, nu.t 8. verfi 
vlt.drca  materiam. derefeript.  vbi  quinq;  opiniones 
dolorum  circa  hunc  modii  rccenfuit.Nos  vero  toti 
hanc  dubitationeclara{tfaciliq;  methodo»  vt  noffri 
moriscft,modciitcs,illa  extricabimus  veramq;  bte> 
uem,&  dilucidam  huius  articuli  dodrini  adeo  trade 
tnus»vt  vnufquiiq;  fine  vllo  negocio  vrilitat2,  q hinc 
dimanat,fit  aperte  cogniturus.  Verumtamcnprius^ 
ad  conclufiong  accedam,  vnum  mihi  in  mentem  ve 
nit.quod  Ledorem  admoneam, licet  nonnulli  di- 
ferimen  coffituant  inter  obreptionS , & fnbreptionS. 

1 tobrcptionSillam  cfll*  exiftin>5tcs,qu3t  per  falli  nar- 

ration&committitur):fiibtcptione  vero, qua:  per  vert  ‘ 

taciturnitatem, vel  confuiam, ac  perplexam  veri  nar 

* ratione  fit;  quam  opinionem  *c6itcrcffc  receptam 
authorcftBero.ind.c.lupiifcris.in  i.led.nu.i.in  fi. 

&in  2,Ied.nu.  I. de  referi  p.&plurcsalij  putent,  maio 
rScflc  obreptionis  vim,q  lubrcptionismonnullt  vero 
has  voces  vi, ac  ptiredifferre  opi nenf,quos longa  le- 
rie  refert  Menoch.  dc  atbit.iud.  lib.a.cent.  3.  cal.  lo  i. 
nu.9.vcrf.fcicndumeft£t.Tnnunquamadducipo* 

2 tui,vr in  hanc defeenderem  fnlam ; t cx  co,  quod  di- 
ferimen illud  iurc  no  probetur , &Pnlci  illi  iftorum 
nominu  authores  vnum  pro  altero  ponere , & inter 
fe  cac6fundere,3cpmifccrec6rucucrnit.HiacImpp. 

Honor.&  Theodof.  confidu  illum  confenfum,  que 
impetrans  nuptias  fe  a puella  fallo  habere  alTeucrat, 
taobrcptionis,qfubrcptionis  verbo  appcllauere  in  1. 
i.C.fi  nupt.ex  referi,  pctan.vt  ibid.animaduatir  fial. 
Vlpia.quoq;obrcpiionem  nominat,  cu  quiscelat  cd 
ditionem  fua  in  l.fcd  fi  hac  i^c.  ^.patronum. ff.de in 
ius  voca,  hodie  ctauthores  his  verbis  v(i  permifeue 
fidem  fadut  Scribcn.  in  l.fi  quis  obrcplcrit.  tf.ad  Icg. 

Corn.de  fal.vnt  inquit  Abb.  in  c.cu  dtleda.num.7.de 
referip.  palfim  pranerca  apud  iuris  interpretes  varijs 
in  locis  repetite  efi  illos  illis  abuti  nominibus;  vt  le- 
(latIafiinl.pra;fcriptione,nu.i.C.ncont.ius,vel  vtil. 
pubi,  nec  ipla  interfedillare  fcripfit  Oec.  in  d.  c.  fup 
litcris.in  primono.q>  itidem  colligi  potcxglo.ind.l. 
fed  fi  hac  lcgc.§.  patronu.  in  verb.  obrepnonem.du 
interpretatur  obreptione  mendacium  cllc  in  fraude 

* tacendi. Dodores  inlufier  magis  * coiter  hxc  confun 
dac  nomina,  alTcucrauit  Soc.  iun.  in  coal'-77-  nu.68. 
vpl.i.vt  late  hanc  tuetur  fnlam  Rcbuf  in  commenr. 
ad  confiit.t^.  tom.2.  in  prxfar.tit.  dc  rcfcrip.nu.  12$. 
vcr.iubrcpimus  vao,&  exteris,  quos  ha  denus  vide- 
rim,latius  tum  rationib.  tu  authoritatib.  tam  vcieru, 
quam  cecentiotu  iutifconfultorum»  ac  cotum  autho 
ruiiqui  huinaniorcsprofitcntcrliteraSjdodiirime » vt 
aflblct,candcm  coafitraatopinione,argute  diluens, 
qux  iilt  obllare  videbantur,  idemet  Mcnoc.in  d.caf. 

20  id  nu.p.vfq;  ad  nu. iz.vt  nulli  miru  fit,  fi  & nos  in 
ptefcnria  vna  ex  his  pro  altera  vocibus  vfurpaturi  fi- 

3 mus.ctcnim,  vt  inqt  Cic.inTop.de nomine  f minus 
dl  laborandumicum  intclligiiur,quidfignificetur. 

V.t  igit,quod  liim  pollidtusare  ipfa  pracftem  impe* 

4 trati»q  certas  t expreuit  in  referipto  qualitates , cdtra 
otias  excipit,  9 fallx  fint>&  medaces,  incubit  probi- 
di  onus,fc  vera  narraffc ,-  aigu.eius,  qd  refcripfit  Imp. 

A nt.ia  I.-3  . C.dc  non  num.pec  vbi  fi  creditori  agenti 
opponatur  exceptiondnumeratxj^unixaeditor 
debet  ptobaie  oumexatioac;  aiioqui  icus  abfoluetut 
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ifg.ft  optimo  dcfumpto  ck  tex.in  c^ia  circa.dc  c6 
fang.  & afl^i  quo  rex  ad  ita  fentiendu  permotus  eft 
Abb.ibid.  in  a.not.nu-a  Nam  in  quocunque  manda* 

5 tojtdcrefcriproad  lites, & ad  beneficia  Icmperlbbin- 
tclligitorilla  claufula , fi  preces  verirare  nitantur,  vt 

* aperte  df  in  ea. 2.  & ibt  not.  * omttes  de  referi p,  & in  l. 
^ vniuerfa  tefcripta.Cdc  diucrf.rcfcript.  quae  lex  eft  w 
sronizata  in  0. vniuerfa. 25.0.2.  quod  Se  tradit  Specdn 
in  tit.  dcrefcrip.praefen.m  S.  ratione  quoq;  defeftus» 
nu.  2.  Vafjitcq»  no  eft  ibi  claufula.  cfi  itaq}  referipta 
hanc  habeant  conditione, fi  narrata  fint  vcra,&  pro- 
bentur vera,cudifpenfansea  non  pfupponat  prove- 
tisjVt^baulmus;  iccirco  nullus  admiratione  capide;- 
betjfi  hoc  cafu  impetrans  probare  debeatita  conclu- 
dunt rnanimiterSpccucx  fma  Vbctdc  Bobiointir. 
de  exccp.§.nunc  videndum,  nu.2j.vcrf.  licet  aut  per 
d.l.pr?(criptionc.q  eft  canonizata  in  e.  praeferiptione 
a 5 .q.  2.ac  per  1 . fi  qn.C.dc  dilatio,  qu*  itide  eft  cano- 
nizata in  c.induci*.  S.  ei  afi  t.  ;.q.  j.  Io.  And  Jn  e.  i.dc 
Iit.c6tcft.in6.acin  addit.ad  Specin  rub.de clandtft. 
dcfpon.vcrf.fed  fucceditqu^ftio.latc  Cald.in  cofio 
A.poJiidct.circa  fi.tit.de  probat.Zab.in  conf.69.quo- 
ad  ptimu.col.vlt.vcrl.ted  vidctwur.  Oldr.in  cof.2S6. 
Clemens  epifeopus . vbi  copiose  probat,  qr  qui  obd_ 
nuit  difpcnfationcm,allegando certas  caufas,  tenet 
eas  ,pbare  Abb.  in  c.2.in  i.nbt.  nu.j.de referi pt.  Se  in 
c.c6ftitutus.nu.4.vetf.  item  no.  ^impetrans.  & ibid. 
Felx.in  prin.co.ti.de  rcfcrip.Gcmi.in  d.c.  1 .nu.S.vcrfi 
qu^to.quis  habeat  ,pbare.&  ibi  Phi  lip.Fr.nu.  1 7.  veif. 
vlt.  vide  hic  de  lit.c6rcft,in  6,&  Soclcn.in  cof  1 64. vi 
fa  Bulla  Bonifacij>col.2.nu.6.verf.confitmant  5t  pte 

6 milTa.vol.2.conclufionequoqtnoftratplurimu  cor^ 
t^orat»  id  9 do  Ac  reuaa  memoris  prodidit  Inn.in 
C.CX  parte,il  i .fub  nu.  i.verf.&  ad  hoc  fic  tefpodcmus 
de  priuileg.quo  in  loco  inqt,  no  oportere  ,pbarc  eam 
in  refcriptojvel  libciloappofiram>dummudoc6ftec 
de  rc,cuius  caufa,vcl  dcmoftrario  dicitur,nifi  iittalis 
caufa,vcl  demonftrario, fine  qua  litcras  no  habui Ifcr» 
neq;  libellus  eflet  receptus, vel  nifi  eflent  appoGra  in 
codirioncipet  l.cu  ita.S.lcgato.fic  §.faUum.ft:de  con- 
dit.&  demoft.  cuiusdoArina  mirifice  commendant 
Abb.ibid.  in  fi  A.  Archi.in  c.aAor.6.q.i.Bal.ctinl.?. 
adfi.C.comu-diuid  ac  in  d.l.prsfcript.infi.C.ficotia 
ius,vcl  vtil.publ.vndr  Paul.djC'aftr.inl.intcrpofitas, 

7 nu.7.CdctrafaA.diccbar,q'  vbialiquid narratur fin 
libello  per  modum  cauls  ad  ir.rcntio.ic  agentis,  fcm 
per  nccelTc  fit  illud  piob  ue,  tanqui  lubftantiale.au- 
thontate  Ion.  adduAus  iu  d.  e.  ex  parte  fubiungens* 

X hocperpctuocftc menti  tenenda, quia poflfitdufaAo 
^ frequenter cotingcrc.ii.:  melius  guftari  per  praAieS, 
quam  perdoArinam  eiufdiinno-diAum  complures 
alii  extollunt  rclatidFel.ind.c.2.nu.24.  verf.  Se  cum 
i ftis.de  rclcript. prout  i pfem et  refert  in  d.c.c6ftuutus. 
poftnum.i.  vcrf.&addclnnoc. 

Eandem  conclufioncm, pister  fupcriusadjduAam 
i|  ratioDem,aUaquoq,*cdfirmar:namqui  lcfund.utin 
aliqua  difpofitionc.dcducercdcbct,  ac^pbarcrequi- 
fita  in  illa  difpofitione.arg.comn),qnc  not.tradit  Io. 
An.in  c.i.dc  hoinic.lib.6.6c  Bal.in  1 hi  qui  ad  ciuilia. 
C.dcappcl.dc  Bai.in  1. 1 .ff.dc  codiA.cx  l.ita  dixirSoc. 
p ind.c6f.t64  d.niun.6.cum  etiam  impetransf  debeat 
caufam  difpcnlationispiobarc  ede  veram , vt  1.2.  C. 
de  ijs,qui  vcni.ita.impctra.  vt  in  hoc  ,ppofito  noftro 
10  c6cludii  Oldra.in  d.conf.256.nu.2.onus  cni  m t pro- 
bandi incumbit  aflerenti.c.vlt.6.q.5.  &I.2.  ff.de  pro- 
batio, vt  in  hanc  rem  inquit  Abb.  in  d.  c-conftirutusf 
nura.4.in  fin.de  referip. 

^ X Fuere  tamen nonnullii  f quibus contratia  huiefen- 
tentia  potior  vila  cft,nimimm,ad  obi  jciente,  & exci- 
pientem fpcAaxcprobarerex  hisgloff.fuitind.capit. 
fuper  literis,  verf  prior  modo.  Se  in  verf.  fcquen.  de 
xe^p^exeo;,  quod  non  pnefumatur»  impetrantem 
doioifiniulc^vcimalitMt^CDpt  impeuafle 


qui  han  fraudem  ali cgie probare  teneE !. quoties.!.^ 
dolo.ff.de  ,pbat.&  c.2.deFcnucia.lib.6.quiaq*uilibet 
prxfumit  bonus,doncc  ,pbcturmahis.cvniuic  ferut. 
inord.facien.cap.dudum  de  prsiumpt.l.leruos.ffde 
xnanu.tefta.&  l.cum  pater.§.rogo.&del^.2.cui  opi* 
nioni  videtur  adhaerete  Bal.in  1.&  filqgiDus.in  fi.Cl' 
ficontra  iu$,vcl  vtil.pub.  Se  Parif  generarim  loquEs, 
obreptioncm,nempc,ab  impugnante  effe  probant» 
in  conf.  j.fingula  gcftajium.50.  verf  nec  iftis  obftac» 
voi.4arg.quoq;  tcx.in  l.puniri.  Ccod.fi  c6tta  iu^dbi^*^ 
dnm  dicit,  precum  argui  falfitatem,&c. 

12  Hanc  prudentum  litem  dirimerefpoterimus)  fi  di* 
cemus, excipientem  poffcquidcm,li  velit, probate ^ 
trarimn,fed  no  cogi  debere , nec  poffe  eu  alias  impe- 
trans teneatur  hoc  cafu,vt  diximus:  ifa  Irafit  Specio 
d.S.nunc  videndum, nu.2j.de  cxceptio.quS  fequutus 
eft  hanctjcpugnanni  fic  conciliando,  Oldr.  in  d.  c5f.' 
256.  nu.2.verfad  fecundum.  Sic  etiam  tradiditGera.' 
in  dx.1  lub  nu.8  ibi  tamen  certum  eft,  ac  Fran.eo.io ' 
loco  nu.x7'delit.cODteft.in  6.  per  cap.  fnper  hoc  renfir. 

& Imo.in  d.c.fuper  literis,  fub  nu.  19.  verf  in  benefi* 
cialibus.  Quod  quomodo  fic  accipicdum,te  docebit 
lo.And.in  d.additio.ad  Spcc.fup<^d.tub.de  ciSdeft. 
dcfponfverfcft  ergo  dicendum  loqucnsindifdcnfa- 
tione matrimonii  prout 6c  loquiturOldra.in  a.conf 
256.  Si  vero  alicui  hscrnfio  non  fatisfaciet,rcAius  ' 
fortaffc  poterit  hoc  DoAorQ  diifidium  tollere  ex  de* 
clarationibuSflimitationibns , quas  mox  in  mcdiuin 
proferemus : aut  ex  traditis  per  Caldcr.  in  d.conf  16^ 
vcrf.quandoque alluatur  fubreptiotir.  de  probatio. 

Ex  huiusauticdclufionisinueftigatione  maxima. 
,pfcAodimanat  vttlitas;hscenim  pertinent  ad  quiK*  ■*' 
uioncm,qus  quotidie  Iblct  in  praxi  cdtingerc;q  hu* 
iufinodieftiTitiusimpctrauitbeneficium  SanAi  Ni  ^ 
I j colai,t&  narramt.  g>  ipfius  redditus  cemum  fiorenos 
non cxcedcrSc .Oppouiefe Ca i us,& aderit imopltis  . 
valere.  Bipartita  hinc oritm  qusftio.  Primo  pr?fup-  r 
jwfito  valoris  cxccffu,nunqd  ex  hoc  capiccTcfcriptu 
fit  nullu.pcinde,cui  incumbat  onus  probandi.plup- 
pofito.quod  habeat  nocere.  Nam  licet  primu  videa. 
tur,q*  non  debeat  nocere,  ex  quo  conftat  de  corpore 
beneficii, arg.corum,qusnot.inc.fignificauir.  dere- 
feript-  th  fi  non  cxpreffcdt  vemm  valorem.grafta  eft 
iplb  iure  nulla.&  onusjpbandi,qt  non  valet  vitra  ex- 
preffioncincumbirimpecrdtitcum  fitparsfuf  gratis. 

Se  ira  cdfuluiflc  Gafp.  & Io.  de  fan.  refert  Card.  in  e. 
vlt.de ptffump.idc  dctctminauaemanifcftc  Domi- 
ni Rot.indecif2o.alias  292.  hcctimparans.  de  prs- 
bend.in  noa.cum  multis  in  haefententiam  deduAis 
d nobis  inconcl.836.in  verb.impeuans.vol.2.  fic  du* 
bitattonem  hanc  tollit  Abb.ind.cvit.num.8.  verf  A 
faciunt  hscad  quzftioncm  de  ptslumption. 

Ad  aliam  pr^rerca  hypotefim  eadem  fpeAar,vnde 
n5  minus  cmoIiimSti  emcigit.hf  c fic  fc  habet.  Seius 
l4duopoffidet  beneficiateurata  cum  difpcfationcSQ* 
mi  Pont.cx  eo  q>  fecundum  adeo  tenue  erat»  vt  viue- 
rc  no  poffet.  Sempronius  curauit  fibi  ,puideri  de prio  ' 
ri  tanquam  vacanti  de  iure:  podeffor  Scius  cora  exe- 
cutore  producit  literasdifpcnfarionis.  Sempronius 
dicitillaslubrcptirias,Seius  nega  c.  Cuius  erunt  pattes 
^bandi^fuper  hac  faAi  contingentia  cofuluit  Calde, 
in  d.conf  i o4it.de  ptobatio.dubitationemq,*a  rduam 
vocat.lnea  eandem , poft  adduAasta  proimpetran*  - 
te,quam,p  opponente  rationes,  decidit;  narranti  in- 
cumbere veritate  difpcn(ationisprobare;cxeo,qa6d 
huiufmodi  difpgfationis  litctxp  fint  lurepts,ficodiof;> 
&conrraiusc6mune,&inecclefiarum  detrimetum  ' 
pluralitatem  beneficiomm  in  cade  peribna  iuri  exo- 
lam  foueant.tumcti3cxca,quamfupra tradidimus»  - 
ratione;  quiadciiicct,rcfcriptum  habeat  conditionS  ^ 
il lam, fi narraja  fint vcra,&ypbcnt  vera,  eu  difpcns3s  ' 
eap  veris  no  pl'upponat,d.C2.dc  rcfcri.&  multisalijs 
ntionibusab  eo.Cald4b<ad  id  adduAisi  quas  per  te« 
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l.c^Wr.videre  poteris.  Primo  loco  limitanda  cft  nuc 

15  coixlufio»(Sc  dedarada,vr fccus  (itif  vbi  aducrlusre- 
^criptumim^rantCab  cxcipicnteoppooerctur,  q<f 
veru  rupprclTeric,atqi  iacucrit:aaiD  tuncipiiusimpu* 
gnannscnint  partes  id  probandi;vt  ab  cod£  lo.  And. 
proditum  cA  in  d.c. t.  & ibidem  i Gemi. Tub d.  nu.8. 
vai^autcxctpimr.&  Fran.nu- 1 ?.de  lit.cdtcA.m  Icico 
cnKm  it  funt  fequuti  Abb.in  d.c.conAitutus.  nu.4.6c 
ibide  Fel.iubnu.  1 .&  SMi.fcn.in  ckc6l!  i64.nu.6.  vol. 
s.a€  Dec.in  cpo1rcAa.col.vlt.nu-4.tn  d.dccondrm. 

2^  VIil.vel  inuiil.  vbi  hanc  * cocni  dc^rinam  appellat. 
& prius  hisitadiAinxir  Imo.ind<  c.fupcr luens,  fub 
nu.ip.vetf.in  bcnehcialib.de  referi  pt. 

Jd  CuiuslimitauonispoicAc0cratio:quoniam  plus 
obfunt  exprefla » quam  caciul.noonunquam . A.dc 
coodit.de  dcmonltt. vel  potius,  quia  is  in  excipiendo 
allegat  dolum  ipHus  impetrantis,  in  d.i.quotics.il.  q 
<lolo.A.de  probation.  vt  dixere  Gemio.  dc  Franc.  vbi 
Tupra/ecundum  lo.  A nd.ibidcm . 

17  Secundo  limitari  poterit,  f vtnonproccd.ttinre* 
ictiptis  ad  lites, vt  H abexcipieme  opponat  aliqua  ex 
ceptiodilacoria  n6  attingeas  principale  ncgociu,  vc 
cxcommunicatioimpctrarnliivt  inc.t.derefcnp.in 
Atacini mitas  primi  referi  pti.v  t in  c.cxrcrum  eod.rit. 
6c  libr.vcl  alia  h.iiufmodi  exceptio,  rooc  cnim  ^ba- 
bit  ipic  excipiens  non  iinpcrrans;arg.c.p1a  de  cxccp. 
Vt  plene  adnocpcrGem  in  d.c  i.  luh  co.mi.8.  dc  lir. 
cdieitin  Acomptobauit  Imo.  in  d.c Ju per  lireris,  fiib 
nu.  UAcfeq.vcil.m  concludc.quoin  loco  poA  vatias 
muUoium  opinionesenumeraras  ita  concludit,  &: 
latcdiAinguit.cuuu  doAtinam  fcquimr  Fcly.  in  d.c 
conftitutusinprineo  iit.dc  referi  pr. 

18  Tertio  limitatur , vc  locum  Hbi  non  vendicet  t qn 
ab  excipiemeobijeitur  aliqua  exceptio  luis  finitx» 
Hoc  in  vim  dcditucoricvc  in  d c.  i . liue  m vim  pcrc- 
pcoriz,viind.c.T.deordi.cogni.tumcnim,vtinfupe 
horicafuipfcmer  excipiens  onere  ^bandigrauamr 
iic  feripm  reliquit  idem  Gcm.  in  d.c.  t . fub  nu.S.verH 
ieddubitatur,dc  ibi  Fran.na.17.  verFquid  amg.  quib. 
accedunt  modoiclaii  lmo.ac  Fcl.t jfdcm  m locis . 

tf  Quarto  concluliond  limito, fvc  imparans  non  te* 
neatur ^bare,  A veriheareoTa contenta  in  relcnpco, 
cti2  n videantur  exprefla  in  fbrmacondirionts,n  pro 
illis  habet  intentioni  fundaram  turis  pr^fi^prione: 
fed  onus  probandi  contrarium  incumbitn^anti  > vt 
apcrt^liquci  ex  toxr.  d.c. vlt.de  prxlumpt.  quo  quidi 
adduAusAbb.lbid.nu.^verf.noc.A  ccncmcnti.ltc  li* 
micauit  lo.Andr.doAnn^  in  d.c.  1 . & dc  hoc  Tuodi- 
ilo  pIurimQ  gcAinfubitigciis  iliud  cllc  menti  tenidu 
tanquj  nounm. in  eandem  dclecndit  ihtam  Cald.  in 
(Lconf.  lo.paulo  poA  pnnc.quem  reicrendo  (cquimr 
Fely.in  d.cconflitutus.lub  nu.  i.vcif.adde  etiam. 

ao  Hinc infcmir,t  9 fi  curatus  alicuiuscccldi^ dicat 
inrcfcripto>actlcdecrmasfpcAaietanquamad  cura* 
(um  non  teneatur  ,pbarc,9  curato  decima  debeatur» 
fedfeefle  curatum  ,vt  pltmc  ictipHc  Hcbutt.in  trad. 
<lcdcci.q.9  n.i  I.A  fcq.  & in  traA.dccdgr.portio.nu. 
X X y.vcri.qu^o  &j>ius.A  in  dcomcnr.ad  con  Ait.reg. 
io  prgfa(.cit.dcrdcrip.nu.5Ava.Umica,n  impetrans. 

XI  Limitationem  hanc  intclliges,  f vt  procedat  ti  in 
ea  iuris  prziiimprioae^quc  recipit  idoneitati,  vc  hoc 
verbo vtar,iniriniccam  pulbnc,  quam  in  ea,  ^ perti- 
net ad  cxtrinfccaiu.oam  fi  exceptio  fubrcpnoms  c6- 
cernens  merita , quo  ad  has  pratum  priones  fuerit  ab 
oppugnante  appoTita,ad  ipfum  indi  fpcAabit^arc 
* conteariumex  cOtlquAccxcipicnsinexcipicndohc 
aAori.i.lfdecxccp.tum  etiam,  quia  fundae  intirio* 
nem  fu3  ex  negatione^idcirco  deto  probare, fvtp  lo. 
And.ioc.tnfamibus.dercg.iurind.in  Mercur.i^od 
fi(dc  qualitate  cxcrinfcca  nuc  loquor^ncrnofc  oppo- 
nar,tunc  impetrans  talis  non  pfumitiir,nUj  probetur, 
vtdodus>ammunc*,  aut  niH  aliter  cx  examinatione 
appaieai»vcl  cx  vocauonc  ad  aliquos  aAu$,v.cl  cx  a* 


liis  circunAantijs  aliud  prcfamamhperid,m  iitbcruK 
in  d.c.i.defcruti.in  ord.facietu  A ind.c.n&tcdee' 
IcA.in  6.  ita  declarant  Srribcn.  prxfcrtim  A^.io4« 
cvlr.nu.7.A  ibidem  Imo-lub  nu.d.vcrHA  per 
habesde  prxfum  p.  A nosio  condufiSyS  dn  vero.idor* 
neus.nu.4- vol. a.  id  attigimus . 

21  QuintoconclunoncmdcclarabiSffvttucimpctTS* 
ti  ncccflfc  lir  probare  narrata  cfle  vera  tempore  impe 
crauonts  per  d.c.quia  drca.de  confangu.  A a£n<  vbi 
habctur,^od  U quis  nanet,  fc  habere  fUri,  A habeat 
tempore  impetrarionU,  qu^  pol^  rem  porc  copro* 
battonis  mortua  Ht  ludiciatptobare,  ic  habui  ifetem* 
porc  impetracionisdicurdidrurde  Iclione  probanda 
tempore  contra  Aus  in  J.ft  voluntate.Al.a.C  de  re* 
IcinL  vend.fic  afleuerauit  Hebuff  in  d.pra:fatio.deic 
fcrfpT.nu.sd.vcrf.14.  •* 

23  Sexto  dcpiaidda  cA  cdcluHo.tvr  exceptio  h^c  fub 
reprionis  ab  opponente  At  ,pponcnda,atq;  adeo  pro* 
bida  omnino  ante  iihs  contcAationemiica  in  termi- 
nisdeciditSpec.ind.rir.dccxccpt./.nuncvidenduai 
rcAatnu.i.vctCc^tcrunivbi  ait,  quoddilatoriaiqus 
cAdeciinaroriaiudicii  qualiscA  hpc  noflra,amc  c6* 
tcAationS  opponenda  cA , A probanda,  A litiscoce* 
ftationem  impedit, -per  l.jta  dcmum.C.dc  procura  uA 
J.non  ignorat.  Cqui  accuf  nd  poflTidem  dicit  efle  iq 
decUnatodafori,'  A poAca  fubdic,quodgeacralitct 
quxhbet  dilatoria  litis  coccAarion^  tmocdic,  A ante 
illam  apponenda  cA,  aJIegasad  idc.padoralis.dccx* 
ccp.I.cxccpti  n(.  Ceod.c.cxceptio  fbri.3.q.d.d.l.iea 
deuiu.G.de  procur  A cinter  monaAenum.de  re  iud. 
idem  conlirmauic  ipiei.ietSpccu.iu  co.tit.de  excepi 
/.di  Ao  dedilacoriis.nu.  i.A  quod  hcccxceptio  lub* 
rcptionis  Ht  dilatoria,  A oppom  dcbeatamehtfi  c6* 
tcllatam,tcnec  Pcxpof.in  c-^r  tuas-col.  1 ■ circa  med, 
de  appci.pro  hac  etiam  dedaratioae  exut  vberrim  u 
Ccf^l.conf64.duorunc.  vbi  hoc  decem  corroborat 
rationibus,  A lare  tuetur,  quem  referendo  fequiuus  > 
cA.Crai|.in  confyp.quondam  Catherina  in  h. 

24  Curautcm,|quandoexccptioncsfunidiUtorix44 
eA,euicatorix  iudi ai,  vt  cA  hxc,de  qua  nos  loquimur 
Aut  opponendx,  A probanda: ame  litem  corucAaeS» 
ea  ratio  cA  o^p^.quia  obicAio  fine  probatione  nihil 
opcratunvtinquit  Bal.in  l.exceptioncm  coi. 2 nu.5. 
verfl^  quare  exceptiones.  C dcprobar.lcuiaccedit 
idem  C^po].ind.conf64.nu  4.vcd*.7.hoc  probatur. 

Septimo  declatatvc  adeo  quidem  ipfc  impetrans 
oncre  probandi, qux  aarrauir,grauct,vt  A coiunAim 
ca  ab  tplb  fuerint  natrata,  A copuUtiue  ab  code  line 
proculdubio probanda  ex  eo,quod  ad  vchiarS  copu** 
lariu^  requiratur  vtTunque  verum  eire.$.nplurcs.ln* 
Ait.iit.dchxred.inAi.vt  Icnrirc  vident  Domini  Ror. 
indecify.aliasdS.  licctplura capitula derefenp.  m 
nou.  cum  inultis  i nobis  in  hanc  fentetiamdeduAis 
inconcluli32  5.invcrb.Cotnm:lllo.Voiu.i.dccUraa’ 
do  vc  ibi  fecimus. 

26  lAud  limitandum  cA  vt  non  procedar, fqa  ex  nar* 
ratisalremmfiiAiceretad  viAonam  caufx,vt  A dica- 
tor,collatum  cfle  bencAcmm  periuro,A  is  2trcAgn.i* 
uit  illud;  A probetur altcnim  iuAicit;pcrd.c.a.dc  ce* 

27  fcript.collatio  namq;  f periuro  Ia  Aa  irrita  cA  c.ouz* 
tellam.de  iureiur.teAe  etiam  A bb.  io  c.  cum  uoAris . 
de  edeef^reben.  it  A rcAgnans  Acpriuacusiure,  c.cx 
tranfmifla.A  per  tot.ticalcrenunc.  vndctunccdiun* 
Aa  in  di  AunAS  refoluitunperi  r^pe.  A.de  verb.ligmf. 

18  Hiactit>tvtAquisdicatfcminorcn),Avlcradirai 
diam  deceptum  ,A  probat  fe  minor6,A  dcccpiuiuon 
vero  vitra  dimidiamdatis  At:  quia  minorib.  ded^is 
vel  citra  dimidiam  luccurritur.l.  1.  A per  toc.tit.mdc 
minorib.lccus autem  in  maiore, vt  d.l.  a.C.de  icicm- 

2p  dcn.vcndit.  Proprercifrc^c  dctcrminaucrcD.Roc. 
in  dcc.  I4.ahis  s ).  fi  impetrans  aliq  BcdcAade  refer, 
in  nomquod  impettSci  bcncAcium,  A natranci  illud 
plu^us  modis  vacare»  A per  cooiAnuuoac » Exeaa* 

biUs, 
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bilit*^c.de  multa;  &i»ernon  promotionem; fatis 
fit  vnum  ea  bis  probare,  per  d.c.de  referi  pt. quo  tu  de 
terminationi  adh^ct  But.  in  c.eahibita.  deiud.cu  a* 
lijsad  ided  nobis  relatis  in  d.  conci.  ^3  5.  fiib  nu.4.Sc 
feq.Qux limitatio  an  procedatin  difFamantcflii- 
pcrplurib  dclidis*  vtlirrgala  probare  debeat  cxpli* 
eat  idem  Rcbuff.in  d.praefat.tit.  de  rcfcrip.nu.6o.ver. 
-tamen  qn  impetras,  quo  in  lococenfct  aduerfus  Sta- 
1>h>.ab  ipfo  ibidem  citatum,vnum  futlicerc  probare, 
«xcufandum  illum, (i  in  aliis  criminibus  fuit  a tcAib. 
dcccptus.pcr  glo.nor.in  c.i  .in  fi.  de  clc^o.in  6.  .. 

'a  I Si  vere  pIuratfuifTent  nanata  difiundim : Sc  alter- 
■natiue,  tunc  alterum  lufiiccrct  probare  >vt  inc.intcr 
exteras,  dc  referipr.  ciim  alterum  fatis  fit  ad  veritati 
alternatiuci-in  eo.quod  pIus.iT.vbi.ff.de  rcg.iur.&  in 
c.inaltcrnariuisdercg.iur.ind.  : „j..-  i 

3  z Quod  poAremuftunc  demum  locu  habet,  fi  affir-' 
fnatiue  abimpetrame politum  fit:  fecus,fi  n^atiu^ : 
vt  fidica  non  fuiffe  mihi  foiutum  ,nccquidefatisfa> 
Aum,vtrumq;  ab  ipfo  erit  probandu.l.ft  quis  Aiputa- 


'Paria  funt  nihil  diem , iy  ita  obfeure  dicere,  vt 
nonpojjit. 

4 Obfcura  eomuntio pro  non  faSla  habetur . 

5 Obfcura  citatio,  (y  nulla  aquiparantur . 

6 VoUitat  ufiatoris , ex  nimia  obfcuritaU  redditurinutiSt  l 

7 In  obfcurit  indcia,iy  conieSiurpfaciut plena  probationi, 

8 Indicia,  ir  conieSura  admittuntur  pro plena  probatione 

in  bis,qup  difficilia  funt probatu . 
p Tama  fucttplenamprobationcminobfcnris , 

10  Tama  facit  plenam  probationem  in  antiquis, 

1 1 Simulationem  eontraSlsts  indicijt , iTconieiluris plene ' 

bari. 

X z ContraUut feneratitiresprobjtssr  indici/i,iy  conieSIuris. 

In  obfcurit  admittuntur  tejlei , qui  alias  non  funt  idonei, 
u^ln  (Afeuris  indicia  fy  conuSiura  tunc faciunt  plena  pro^ 
bationem , csim  cfterp  omntt  probationes  dejiciunt , ly 
quSdo  ex  natura  illius  fa£li,iymgotij  versjimilittr  alip 
probationes  haberi  non pojfunt  fecus  fi pojient  haberi . 

1 J Obfeuritas  Jermonit  ex  communi  loqtsendt  conjuttudiae 
interpretari prpeipuepotejl . 


tus  fuait.ff.de  vcrt).obl.Vcl  nifitraaraia  vtrunq:po  16  Communis  vjus  loquendi  etiam  cuilibet  propripwrborH 


flularctjvt  fi  dicatur,  tutore  datu  fupet  pecunia  tutc- 
laucfua,quia  feparatim  non  datur  tutor  boiiis,&  tui- 
tioni pcrfond.d.l.fepi.tfMevrrb.fignif.^  tamen  iudi 
cis  arbitrio  tchnquitur,cdiiderata  negocij  qualitate» 
Vtide  dixit  ilcbuf.ind.l.f^pe:itamataiahdc  egregie 
•xplicauiti^vttntt&cbufind  pfjtio.tit.  de  referi  pt. 
nu.6i.va.alt<tqeAr(^la.&  fiip.nu.$8.cu  duob.fcq. 

'}4>  ' An  vao  in-hociudicio,tquod  fit  ante  litem  edte* 
fiatani  plene  fifthiaicmipien^  probadum,  adeas  Bar. 
hocdecIatantemind.i.prxfcriprione,  C.  ficont.ius, 
vel  Vtil.publ.Imo.ind.c.fupalitais,  nu.zo.  verf.  cir- 
ca fccundttni^erefcrip:&  Abb.in  c.daicu5.nu.p.c(i 
plorib.fcq.defbr.compct. 

Nunc  reliquum  cflet,vtpoftquamconftatquisob 
teptibnem  probarcdebeat,fubiugcreinusK)uo  pa&o 


fipnifieationi  anteponendus  eji. 
ip  Objeuritas Jermonit  ex  communi  loquendi  eonfuetudint 
• interpretatur,  etiam  in  qualibet  materia  odtofa . 

18  Obfeuritas  Jermonit  interpretationem  recipit  ex  comunt 

loqtundi  Amfuetudine  in Jlatutss  etiam , iy  in  qualsbet 
legali  dtfpqfitione , 

19  Leges  etiam  condita  a quantumcunq;perftijpmis , ipdo- 

(lijfimisvmsyfteundum  hquendiconjuetudimm  eom- 
nmntm  Juntinttrpretanda . 

zo  Liuina  fetiptura  recipit  interpretationem  ex  communi 
vfu  loquendi . 

z l Verba Jlatuti  in  ferpretandajunt  ex  communi  vfu  loqedi, 
et  id  fi  in  eo  dictretur,q?  ta  debeSt  intelligi,  prout  tacent . 
xz  Ver  bajlattrti  interpretanda  funt  ex  eomuniijuloquldi, 
etiam  fi e:i  m cautum  ejjet,^  illa  intelligantur  ad  Isteram. 


'3  5 referiptum  obreptitiu  dcnioftrctur.t Veriim  cfi  mul-  *3  Communt  loquendi  confuetudini non eJi  locus  injiatuto , 


taad  hanc  materiam  fpc^antia  i nobis  fu crbu  fiipc- 
riusex plicata  in  conci. 84<S.in  vcib.  Gratia,  in  conci. 
88  3.cumduab.fcq.conclufionib.in  vab.  impetrans 
vol.a.alibi  fepius:hancq  tradationgex,pfdlo,vtin« 
quiut  notfri.dodc.fubn lirer,  Sc  copiose^xaminauc- 
rint  Mcnoc.de  arb.iud.lib.2.c6t  3 cal[.2ot.&  caf.zoi; 
f tot.in  quoru  altero  cnairar,quf  fint  ill^qualitates. 


quando  m en  diceretur , nibil  extri/tfecus  addi  debere , 
vel  vt  intelligatur',  nshilextrinfccus  addito . 
Z^Communi  loquendi  corfuetudtnt  non  ei  i locus  in  ftatuto.' 
eum  in  eo  diceretur, quod  snuUigi  debeat fecundum pro 
prtamfignificationem , 

2$  Commums  hqttendivfus  aliud  eJl , quam  propria  verbo- 
rum Jignificatio. 

quib.  no  ex  prcftls  referi  pta  gratic  fubreprtiia  reddat;  z6Statutum,quod  mulier  habent  filios  nonpojfittejlari,  nifi 
in  altero  enumerat  qualitates  cxpnmcndasin  impe-  de  quarta  parte  dotis  fiabetlocum^tid in  vidua, qup  do 

uionercfcnpn  iuftirix.dt  qu^  fint  ^qualitates, qui»  - tem recuperauit,  Ueetnonea  amplius dos,ftdproprium 


rracionercfcnpn  iuAitix.dt  qu^  fint  ^qualitates, qui» 
bus  exprclTis , aurnon  cxprdfis  huiulmodi  rcfcriptu 
fitfubreptitium;  idcirco  hoc  labore  m prxlcntiafu- 
pafcdctotlcdorcm  adhxclocareijcicnsi  - 

. » *.  i 

CO  LV  S 10  ^CXXIX. 

• i.« 

A R G V M E N T V M. 

't  ■ J * 

Cbfcuri  definitio , & diftindio  (raditur,  tu 
examinatur  quo  pa<ao  quibus  in  ca- 
fibus  illud  ^cedatjin  obfcuris , nemp^ , . 
indicia,6i  coniedurasplenam  probatio- 
• nem  facete:  prjtcrea  vbi,&  qua  'ratione 
fermonis  obfeuritas  ex  comuni  loque- 
diconfuetudinc  interpretetur,-  poftre- 
rooex  praecedentibus,  5c. fequentibus 
verbis  eandem  declarari, explicatur.. 

SVMMARIVM. 

^ .i 

t Obfcurum  quid  fit . 

OlJksrsds/linIliOiiy declaratio,  . . 


patrimonium  mulieris  dicatur . 
zy  Pcffidtre verbum  in  tejleetiam  importat  quandoqidefi- 
nere propter  communem  loquendi  confseetudinem. 

Z8  Ex  communi  loquendi  eonfuetudine  duas  negationes  nott 
facere  vnam  affirmatiorsemfieet  alias feeeus fit . 

29  $purioi  intelligi  de  familia  ex  communi  loquendi  vfu , li- 
cet alias  regularsterfeius fit . 

iO  Armorum  appeSatione,  iy  beftsartm  comprehendi  ea,quf 
ex  vulgi  eonfuetudine  arma, iy  befeip  nuncupantur , 
qiJn  objcurti  interpretandis  irjpici  debere  conjuetudmilo^ 
ei,temporis,  iy  perfonp.vt  tbidem  declaratur\ 
jz  ObfcurtSas  declarari pU per  verba pcedetia,  iy  feqaentia, 

1 1 1 yy.  obfcurum  id  fit.fquod  nullo  modo, aut 

vix  intelligi  potelhqocmadmodufcri- 
bit  Salamon.in  l.omnespopuli.fF.de  iu  A.  & iui.  pfpi- 

2 cuu  cA,duoc(rcoblcuritatisgenera;tvnum  quidem, 
quod  nnllo  modo  confpici  porcA,  proprie  obfcu- 
rum dicitur, vraitBal.ini. hac  confultilfima.in  3.co{. 
C.qui  tcAam. facere  poA^&  in  margarit.in  vcrftcAis. 
Alterum  vero,  quod  cerni  quidem  poteA,  fcd  vcluti 
rarefccnrc  aliqua  ncbula,tcgitur.qi  definita  Bald.in 
cad.I.haccofiiltiinma . quod  ex  fc  no  bene  potcAin- 
tdligi.hoc  cA.non  haba  aperta.  3c  vfuatam  confuc» 
tudinem,  fcd  tamen  intc^rctationc  aperiri  potcA. 
Ac  dc  priori  quidem  genae  nihil  elbquod  dicainu». 

Farta 
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Deprobationib. 

^ Paria  enim  funr.tnihil  diccrc '» & ira  obfcore  dicere, 
vt  intelligi  non  polfit.  l.  de  xtstc.  §.  mcminilTc.  (F dc 
interro  a^.Ided&n  pupillus-S-profcribcrc-fF.  dcin- 
vi, aut  clain.Fran.Arer.in  1.  qui 
<x  pIurib.iT.dcVetb.obl.&  inco(.i4.n.  i8.  cof.  6S.nu; 
«.conf.i4t.nu.8.1ac.de  Aiet.in  trad.pofi.c.  i.  nu.’o. 

4 Quapropter  obfcura  cenucncio  f pro  no  fada  habe* 

5 tur.l.  vctcribus.ffdc  pad-&  ci  catio  obfcura  f & nulla 
^uiparantur>vcvoluifBal.ind.l.  hacConlultilTima. 

6 Fixterei  voluntas  cdlatoris  fex  nimia  obreuritate 
troldif  inutills.l.in  ambigua  if.de  rcb.dub.  & ibi  Bar. 
Aicx.eonr.t59-nu.^vol.6.  Ruin.  con('.z9.nu.ti.vol. 
%.&  conri77>num.ii.co.vol.conf.  1a8.nu.22.voi. 3. 
quosrefeitiSc  Tequitur  Mantic.  lib.  3.  dc  conicd.  vir. 
voi.c.).  nufn.‘  17. 

';"AUciUin  Vcro.obfctiritatis  genus»  dequonunefer- 
iridneinftituimustcdnilit  in  fadis,&  in  verbis.  Ac  in 
fadisquidS  obicuristalis  regula  generalis  tradi  po> 
in  obfcuris,  & a inbiguis  indicia  , Se  couic- 

7 ^urzfabiQt  pledi probatione,  vcluti  ii  fullo  in  apo- 
HtKa-pannqs  habea  f,frada  donode  apot  hcca  fu  1 td 
fa^m  fuifle  ppobaiiWjIra-lcribit  Ang.in  1.  fi  quis  ex 
at^Stanjs  S.pratoraitnu.O.tf.dcedcn.  poft  Bar.ibid. 

* in §.an vero ntc harrcdi.qiicrcquunturibid. ‘omnes 
fcribentes-Idcin  tcnctipiemet  Bart.in  l.fi  quando.C. 
vnde  vi.&in  l.i  .ff.furt.adiicrf.naur.lic  sefit , & Spcc. 
in  tit.dcfurt.circa  finem.  Ide  renuit  Alex,  in  coi.  5 
nu.2.vol.2.&  lafinl.fi  qiiis.S.prjEtor ait.  nu.  is.cmn  . 
plurib.fcq.fF.de  eden.  quem  tcfercndofcquitur  Hier, 
Gab.tn  conf.  159.HU.  9.  & laic  id  coprobat  Armanus 
dcNobilib.  dcVczzanolanuenlis  m conf  96.  quia 
per  Magnificos,  per  tot.  inter  confUia  Grari  V0I.2. 

Ratio  autem  huius  cotlulionis  ea  efle  poteft;^  in 

9 hisfqu?  d coftuniinitcr  rccidcntib.fiint  difficilis  pro- 
bationiSfindicia,  & coniedura:  admittuntur  p plena 

• piobationc.l.filiu  dcfinimus.ft.  dc  his, qui  siit  lui, vel 
alic.iur.l.fi  vicinis.C.dcniip.l.colcnfti.  /.  fupcrC.de 
tcpud.liccclmpcr.if.  dclcg.  i.  l.fi  quis locuples.ffdc 
m.inu.tcfia. e.  vcniSs.il  2.in  fi.de  tcfiib.c.  Michacl.de 
fil.prcsb.fic  tradidere  Bal.in  l.quicunq;  in  pcn.col.C. 
deier.fug.&  l.fi  quis  ex  argcntarijs.S.pen.  ff.de  eden. 
in  auth.qu.is  adiones-ad  fi.C  dc factof  ecci.  & mul- 
tisalijs  in  locis, & prius  eo  Bart.docuir  in  1.  inillafti- 
pulationc  fi  calcdis.in  fi.ffdc  vctb.obl.  vbi  inquit, 9 
vbicunq;  non  poliunt  haberi  clarae , vel  liquidse  pro- 
bationes , lutficit,  9 iudex  ex  vehemfiti  prxsuptionc 
informationS  habcat.arg.l.n6ocs.  S-  d barbaris.ff.de 
re  miL&  ide  Bart.in  1.  de  pupillo.  JT.  fi  gs  ipfi  praetori. 
ff.deopa-.noD.nunc.idc  voluit  lo,  Andr.  in  addit,  ad 
Spec-in tit.de teftc.§.'i.vcrf.  liScxcipit  inc.  i.dcdol. 
&contum.iib.6.atq;  Anr.dButr.in  e. veniens  il  1.  dc 
icftib  Hoft.ctiam  in  c.vir.quodmct.caufad  idem  rc- 
Ijxrndit  Ang.in  conf.zr  8.  vifa  natrationcfafii.col.y. 
nu.7.in  fi. quod  et  coprobauit  Abb.in  e.  vlt.  in  2.nor. 
dctcllib.cogcnjfic  cofuluit  St  Grat.in  cof.95.  Chrifti 
Saluatoris-nu.i2.vol.2.&  Alcx.c0fd4.fub  nu-s-verf. 
pro  hoc  et  allego,  vol.  i.  vbi  lcribir,quod  in  dcfcdu 

robationis , fi  ex  aflus  natura  no  potefi  haberi  pro- 
atio,  admittuntur  probationes  minus  legitima;.  Se 
idcirco  St  tcficscriininofi  admitti  poniint:9  ibi  lat^ 
tradit.ldcm  ipfetcnuit  in  conf.: }.  in  3.  coi.  vol.  2.  dc 
inconf 5 j.in prin.in conf.69.Vifa facli  renunciatio- 
nc-in  prin.vol.2.vt  nos  longe  plura  attulimus  in  me- 
dium in  concl.S  jo,  in  vcrb.furtum  nu.4.vol.2. 

Ex  hac  coclulionc  coi  ligimr  primo. <p  in  obfcuris, 

9 tquotudifi[icilis,pbariodl,  fama  facit  plena  proba- 
tione, vtnot.in  c.pratcaed.dc  tcfiib.fic  tradit  Ant.de 
Butr.in  cvcniEs.co.tit.&in  c.trafmifTs,g  fil.  fintlcg. 
iic  £t  Icntire  vr  A Icx.conf  115.  col.3  -nu.  1 2.in  fi.  vol. 
4.&claciusdixitincofdd.virotc(l.nu.9.vol.3.vtnos 
latius  cxplicauimus  fuprd  in  cocl.75  3>  in  verb.  fama. 
Ataecipue  num.  22.  num.  3 2..  & 42.  volum.  z. 

<0  Colligitur  fecundotquod  in  amiquisifqux  obfcu- 
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ra  fiint.etdifficultcr  probari  pofTuttr,fam‘a  pleni  jabtJr 
batibucin  inducit, 'tefic  Inn.inc.vcni€s.dcirab.fig&s 
idem  comprobauic  Bal.in  l.Cum  fuper.  Cdcrd  vf<k 
& in  ftuih.quas asiones.  Ctlc  facjvif  eccljqu^n^ 
ferendo  1'cquiturlaf.in  i.admooSdi.fub  nu-i^i.ve^ 
limita  tamen  fing,  flF.  de  inscius,  quod  etiam  tradidit 
musind.conf.75jmai7.in  i.limit  ' 

I r Colligiturtcrtib.qnod  fimulatiocontra'£lus,tquaB! 

' oblcuta,eft/  & difficile  probatur.  I.dolum'.^c  doLx 
indidjs.deconicfJuris  plene  probatur.Caft.conf  58.; 
vifisijs.Sc  in  cdfj  tp.col.z-vol.z.dc  lati  nos:id  fiimus- 
profcquuii  ih  concl448,itI  vCrb.  contradusr.nu.7.  cfi> 

plur.fcq-^ol.t.- V'  -v>“.  , .y,, .'.-a 

li  Colligiturquattoifquod  contvaflusfcneratioiuri* 
qui  plctunqj  folct  efle  obfcurUs,  propter  oocaltaslj-*. 
ncratotum  fraudesprobamr  indiciis,  &?cooicdlnrfsr' 
vt  voluit  Bal.in  tubr.cxtia  de  off  jud;  in  z^cdli  dc  pA>* 
batur  ex  c.eum  in  diccccfi.  verf  fi  tamea  argamcniisrv 
de  vfur.hoc  idc  jdacuit  Io.  Andr.  in  e.  ex  literis  de  iu>s 
rciur.de  Anch.a«  Imo.inc.ad  noftr5.de  cmp.  dcvCdw 
13  Colligitur  quini6,tiuo<.f  in  oblcuristadmi*tunrar 
tcftes,quiali5s  lion  fum  idonei,  vt  paterpro  filio,  vei- 
filius-^pairc.liqnoucs.dr  ibi  Barr.not.C.denauf.lib,' 
■il.itcmca,qux  fiunt  in  domo  poftunt  probari  p cos»  ' 
qui  ibi  habitant.licetalids  minus  idonci.d.l.cdfenfii.< 
C.dcrcpu.Pr^tcrci  licet  in  ea  criminali  reftes  laici  c6' 
tradcricos  116  admiti.itiir;tnincafu  difficilis  prob.i- 
- tionisadmiriunt,vilcnfit  Abb.in  c.dccctcro.dctcft. 
que  refert, de  Icqultiu  Alex,  in  c6i;64.  cofpcn.vok  i. 

Aniinadocrtcndd  rameneftin  huiufmodi proba- 
tioi.ib.Primb,  an  alio  vllo  modopofliifafir)  obfcu-  '' 
rQ  probati.Nam  hoc, q’ diximus  indicia»  dccoicdu-  ' 
I4rasfaccrc  plenam  prob.itionc,t  tunc  dcmuin  verum 
cft,  cum  extera;  omnes  probationes  deficiam ; & qn 
ex  natura  illius  fadi » & negotii  vcrifimiiircralia: ,jv 
bationeshabcri  non  pntiiecns  vero  Ilpolset  haberi» 
iu  declarat  Ant.But.in  c.j.  locodc  preb.  & in  conf. 
24.qiiacftio  hxedubia  vulgaria  haber  coi.  vir.ver.na 
obftant  iura.qucm  refert  Alcx.ind.c6fa54.nu.  5. vcrC 
&I1OC  efle  verum  vol.  i.dcinconf  ?2.  vifoproceflU 
caufxmatriinonialis.col.i.nu.u.vcrf  quiaad  hsc  ; 
rcfpondc.voI.s.&  in  conf.  148.  incaufi  appellatio* 
nis.col.  j.nu.6.yer.nccobftat  etianiidc  in  conf  1 5 1 .re 
petuus  in  caufa  manimoniali.  coi.  i . nu-  4.  verf  nec 
ad  lux  obftat  co.vol.i.dt  quidem  omnes  Dod.quos 
fupra  retulimus,  tunc  demii  veram  efle  condii  fionS 
liiprafcriptain  dicunt,  cum  alio  modo  fadu  obicum 
probari  no  pottft.idcm  voluit  lafin  1.  vlt.  nu.s.C.de 
his»quib.  vtindig.  9 memoratu  dignu  ccnliiit  M.arC 
infing.7j.pluresluntnum.2.&  Gcrar.de Perr.ifan.in 
fiiug.24.virum  cinis.in  priii.  ad  idem  rcfpondit  Berr. 
inconf24.nondcbucriinMnfi.vol.3.  fic  tradidit, dc 
Alc.jn  trad.ptxfumpt.reg.  i .prxluin  p.  47.nu.  s.quod 
Ct  placuit  Stcph.Aulre.in  add.dccif  Capcl.TJiol.  4. 
verf  non  obftaat  iiira,  & nos  alias  diximus  in.concl. 

5 ?3.invcrliDomelticus.nu.iS.dcfcq.  vol.  1.  Deinde. 
confidcranduiD  cft  diligenter  ne  fraus  aliqua  admit- 
tatur,Poflfuntcnim  in  huiufmodi  rebuspleninq;ad-  < . 
mitti  fTaudcs.Quaproptcr.Spcc.Ln  tit.  dc  pignoi  ib.  in. 
ptin.va.de  illudnoia,fcribir,9pcracd.imationcs» 
Venite,  galatroncsc.xport.it  bona  mea  ,vcl.iuxifiu, 
aftcrtc»vel capifclatroncs.dc  hmoi , no probaturfor- 
tu,nific6curtantallxc6icdur<j.Quaproprci  diligcti 
iudicio  opus  erit,  ne  fraus  fua  alicui  pairocincmr,  dc 
alicui damnu  inferatur.  Altcru  autcobldinraiis  ge- 
nus eft.quod  exiftit  ex  verbis»qu*  ita  coni  polita  fuit, 
vt  oblcuram,&  perplexam  reddant  orationem , qux 
quidcinterptaationc  difeutienda  l'uni,dc  dcclarada. 

1 5 Hsc  vero  fcrinonis  oblcuritastprscipue  ex  coi  lo 
quendi  conluctudinc  interpretari  poteft.  1.  heredes 
palam.^.fcd  fi  nQt5.ft.de  icfta.l.  fi  leruusplucium.  §. 
vlt.  ff.  de  Icg.  1. 1.  nummis,  ff  dclcg.j.dc  in  l.fi  dc  in- 
terpretatione. if  delegib.ltQam  communis  ioquedi 
t^e^biMaJiiirdi,v9i.3*  i'lu$ 
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li  vfi»fedSrt»5nbttpropf‘<  vctb.flgnif.anfeponciidw 
eft.Uiberora.§.quod  tameCaius.ff.de  Icg.  vbina 
id  gl.&  no.in  c, i.de  iniur.&  damn.dat.  lib.  6;  vbi  Io. 
And.Cc  voluere  Butr.in  con^  r.col.a.vcrf.  in  contra- 
riOA:  c6f.i9  qa  hicagiturdc  potefta.col.  j.  in  prine, 
laf.in  1. 1 .nu4i.ff.cle  acq-poff.Soc.  c6f.  i y 2.  caliis  ifte 
in  ptin.&  efif-  lo.cirea  prin.Sc  C0C41  -coI.  pcn.  vol.  r. 
Banitiia  jn  prin.ff.dcuiis,&  legit. & in  d.  l.cu  dc la* 
niqnisdrAGha.dcfund.inftrud.&  in  1 vxorc.  S.lega- 
ubntiri  fiiE.de leg.j.^c  in  l.vmQ.S.ilkid.  de  trit.  Icg. 
&;coDf.  <7.  Annacdlnsdc  Caftto.  verr.  notarius.  & 
c6f.i  J9.»nprin.&  eof.24j.in  fi.BalJn  c.  i.de capit,  g 
«ar.vcndi.Alcx.c6f69.iu  fi.vol.y.  & conf  zy.  nu.  iz. 
V0I.6.&  conf.z48.nu.4.vol.  6.  Sc  cof.  i j i.nu.  i.  vol.7. 
Arct.inc.pcrtuas.col.i.  extra  dc  probatio.  Anch.in 
repet.ccanoi)6.col.  <4.in  fi.  extra  dc  c6fli.&  in  conC 
S5a,na.i.Gagnin  prohc.digeftoru.nu.z6.Specia  tif. 
de  citario-S.t.col.y.in  fi.&  coi.  i.verf  fed  quid  fi  reus, 
dcibi  lal'.col.i.Io.And.  in  addit. Spec.  in  tit.dcinfir. 
«dit.S.i.col.zp.in  fi.Campcg.in  trartidotis.  q.24.col. 

/ fin.in  z.partc.  Arct.in  c.  fi  quis  Epifcopus.iu  princ.de 
accaf.de  in  c.enm  tucol.  j.dc  teftib.Anch.  conf  zjj. 
infi.catn  pluribusaliis>quos  adducitManri.trad.  de 

* Conieft.vlt.vol.lib.3.c.6.dchancciVc'  commune  opi 

iiionS.tcftaturFr.Niconit.in  rubr.de  opcf.  nou.uuc. 
vbihanctcooclufioncni  pluribusargumcatisconfir- 
tnat>&ab  obie^isdefendit.  t 1 

17  /Ampliatur prima conclufiojfvr procedat  etiam 
in  qualil^t  materia  odiofa,&  pcenali.Abb.in  c.  2.  in 
prin.dearbitt.Bar.inrub.ff.de  oper.noti.  nunc,  quem 

* ibi  (^uuntur*communiterDod.  qncmadmodu  dc 

* ^cqmmunippinionetcftatm  Fran.Niconit.  in  rubr. 
fFdbl.mair.nu.yz.&  in  eadem  rubr.de  oper.nou.nfic. 
cu.240.Matthefil.not.95  Bartol.in  1. 1.  ffdc  fuis,  dc 

" lcgi.Fclyn.m  probem. Dccrcr.nu.4.Ioan.  Andr.inc. 
fimdamcnta.col.fin  in  prin.de  cled.in  6.  laf in  1. 1.§. 
hoc  autcm.poft  prin.ff  dc  opcr.nou.  nunc,  dc  in  1.  fti- 

fiulatioifta.S.hocquoquc.in  fin.  ff.de  verborum  ob. 
igatio.  Arctin.  poft  Abb.in  cap.per  tuas,  column.  j. 
de  probat. 

X8  Ampliau-.rfccundOiVt  procedat,  t&  in  ftatutis,6c 

inqualibctlcgali  difpofiiionc.c.z.  vbi  Abb.  dc  verb. 
fign.  Fclyn.  in  ptohcm.decrct.  drea  prin.A  ibi  Butr. 
Anch.in  d.c.Canonum-  coi.  77.  verf  z.  not.extra.de 
confliBal.in  l.omncspopuli.co!.pcn.ft'.dciuft.5c  iur. 
lafinl.ti.col.fi.C.dcfuc.Cvficl. Butr.in  c.  qu.iuis  verf. 
vlii.sobtiimit.de  vcrb.fignif.  Cagn.  in  probem,  dige* 
lio1u1n.nii.25.Oldr  conf.  1 68.  verf  ad  primam  quae. 
ftion.&confzi9.fjtiiun  tale,  ad  fin. 

19  Subamplia  primo,  illa  t ampliarionc,  vtproced.-tt 
etiam  in  legibus  coditis  a quamficumq.  pcnrifiimis, 
dodilliinis  viris.  Adhuc  enim  fecundum  loquendt 
confuctudinem  commune  interpretandi  funt.  Ant. 
Butr.in  prohem.Dcerct.dt  in  d.c.quamuis.  dc  verb. 
fignif.  Bal.  in  l.li  ncpoics.  ff.de  tcfta.tut.Rom.in  l.te* 
llamentOiC.de  tella.milit. laf.in  rub.ff.de  opcr.nou. 
nunc.atq;  Fel.in  prohein.dccrc.  nu.  j. 

20  bnbainpliatur,t  vt  procedar  eti.i  in  diuina  feripm- 
ra  fecundum  Abb.in  c.inaiorcs.ad  fi.  dc  bapti.  quem 
refcrt)&  fcquitur Fel.in  d.prohem.decret.  nu.  j. 
zi  Subampliaturrcrrio.t  vt  procedat,  ctiam;fi  in  fta- 
tiuodicctunqiiod  verba  imclligantur,  prout  iaccnr ; 
i>uia  adhuc  recipiunt  interprcrarioncin  cx  vfu  coin  - 
niuni.lac.Butc.in  probem.  digeftonim,quem  Icquu- 
tur  Ant.Butr.&  Abb.in  prohcm.dccrer.  dc  ibi  coste- 
ferendo  Icquitur  Fcl.nu.  14. 

iz  Subampliatur  quarto, vt  procedar,tetiam  fi  ftatu- 
to  caucicnm  vt  verba  intclligantur  ad  litcram  Bal.in 
d.l.omncs  populi, pcn.q.ff.de  iuft.&iur.&  in  Idc  qui- 
bus.ff.de  lcgibiis,&  in  l.data  opcra.C.  qui  accuf  non 
pof. Bar.in  d.l.omncs  populi.ad  fin. 6. 4 ff.  dciuA.& 
iur.  Anch.conf.41  |.viib  puncio  quos  likiido  fcqui- 
ttu  Fclfiip.at.loco,nu-i4- 


Ximitatur  ramen  h^c ampliatio  primo, vt  nSpr®* 

23  ccdar,tquandodiceierurin  ffatuto, nihil  cxtriniccus 
addi  dcbi.tc,vcl  vr  intcliigacur , nihil  extnnfccusad- 
dito.Iaf.in  d.rub.  ff.de  opcr.nou. nunc.&  in  1.  fi  auti. 
col.fi.Cdcfucccir.cdi.Butr.ln  prohem.  digcfforuqt» 
quem  fcqujiur  Fcl.pofl  Abb.fup.citato  Iqj^o.  nu.’  14. 
Bar.in  d.l.labeo.ff.dclupcllcdi.lcg.  Baldrjnd-l-om- 
nes  populi,  ff.de  iuli  & iur.&  Rom.fing.  417. 

24  Limitaturfccunco.vtnon  procedar,tliin  llaruto 
dicatur, cuodintdJigi debeat  J’cuindum  propriam 
lignificatioiiem;  tunc  enim  ijondllocus  communi 
loquendi  conluecudini.B.in.in d.l.JLahcb.  & Fdy.in 
fupractMto  IocO(ntiii!.i4.  & Roin.  fing.427.l3f.ind. 
nib.ff.de <>f:cr.noH.ruiK-3c  in  d-l,.'Uiii.eo»^  fin.  C.  de 
fiiC.cdi.Ffa  Nic.in  d.iub  dc  c-pcr.nou.nuuc.nu.  249. 

25  Coisfenun  loquedi  vlu.s  aliudcft.cj  ,ppri;i  vcib, ligni 

fic.ltio,vt  conci  iidit  B.irc.in  d.l.  Labcolvdefuppclj 
icg.qucm  refert  ciiain  Fd.fupra  cuaio  loco.  , ,,, 

£x  hacccnciufirtnc  co’IIgittirpriir.o,qnod  Aat||j 

zitunitquod  mulier  lubcrsfiliosnopollit  icii^ri  ,nin 
de  quarta  p.inc  dotis.habct  locum  ctia  in  vidua, ^quae 
dotem tca  pcT.ruitdicctca  rOainphusdicaiuidos, 
Icd proprifi  in.urrn-onium  nnilicris.l.fn.C.  coiurou. 
vtnufquciiitJ.tonUictuduvnun  loquendi  fieferr,  vt 
dosctiam  rctupcr.it.i  dicatur, laf  in  rub.  ff.lbl.matr. 
& poAcuin  lo  Anmbal.nu.  103.  dc  Franc-Niconit. 
nu  65.  & reliqui  Docforcs- 

27  Colligitur Iccui-do,  t quod  in  tcAc  verbu  poflidc- 
rc  etiam  imporcatiqua  n doqj  detinere , propter.com  - 
munem  loquendi  cdliivtudincm  Spec.in  tit.  dc  tcAi. 
§.nunctr;.ciandum, circa  fi.vcrfiX  hoc  quoqiqucm 
refert  Fel.in  prohem  deevet.  nu.  3 . , 

1%  Colligitur tertio, quod  iicet  du^  negationestregu- 
lariter  faciant  vnain  ariirmationcm.c.cuin  iudcx.de 
rcfciipt.  att.rmener  communi  vfu  loquendi  comia' 
rium  inrclligctur,yclntj  fi  nicauir.Nego  me  non  de- 
bere,ira  feribir  Bal.in  l.qui  fcpatris.coi.  3.vcr.dc  prx- 
difta.C-vnuc  lib.&  inl.i.C.dt  icru.  fugit. 

19  Colligiturqu.uto.qiiodlicafpurijf  nonintelliga- 
tur  de  familia, Bart.in  l.rutda$.deca.  minu.  Imul.in 
l.e.\fj^o.§.  fiquisiogatns.tf.adTiebd.iamcn  li  om 
nes  puta  Corndij,ir.  exilium  ire  iubcatur,ctiam.fpu- 
rij  comprehendentur, propter  communem  loquendi 
vfum,  authore  A rci.in  l.li  ita  Aipulatus.§.Chryl'ogo 
nus.ff.de  vcib.  obiig. 

30  Colligitur  quinto,  f quod  fa^a  mentione  armoru 
non  incdligumurlbluin  ea.  quicnumcranturin  l.ac 
morum. ff.dc  vcrb.fignif.fed  & alia;  quilibet,  qux  ex 
vulgi  confuctudine arma  nuncupantur.  C.ard>  «n  cie. 
ne  in  agro.§.prif.itx.y.q.  dc  Aat-mo.  3t  appellatione 
belliatum, veniunt  iion  foluin  vrfi  fcn,lconcs,<5c  iui 
iufmodi.quccnuincrantunnl.t.S  beAias.ff.de  poAu 
lid.  fed  Sl  citera  animalia  compluta, qu^  vulgus  bc- 
ALaium  vocabulo  appellat.  Angcl.  ind.D.  bcAias,5c 
Matihelil.nota.  96. 

Et  plura  alia  huiufinodi  tradit  Fel.in  fupracit.  lo- 
co , qui  per  te  nui  Io  negotio  colligere  potens;  nec 
enim  ea  huc  transferte  noAri  cA  ptopofiti , ne  aclum 
agere  videamur. 

ji  Diligc!ucrtam?ntc6fidcrandum  puto  i qua  pet- 
(bna.dc  quorcmpore.quove  loco  verba  prolata  fue- 
rint.Nam  confuctudoloqtiendi  cius,  quiverba  pro- 
tulit plurimum  fpedanda  cA.l.  fi  Icruiis  plurimum. §. 
vlt.de  lcg.i.3c  ibi  not  B nt.Arcr.5c  alij.  Rom.conlil. 
i79.num.S-Q|^ia  propter  li  nepotes  tcAator  loliriis  fit 
filios appdlaic,5cipli  appcli.it. fiiiorum  contincbun 
iur,Roin.confil.4}s.in  rin.Aret.conlU.14j.  in  fine. 
Bal.conf  i56.vol.z.gi.inl.illc,  aquo.§.  fidctcAara. 
in  vcrb.vciba.ft.ad  Ticb.Bar.in  l.Ccntiirio.nmn.z7. 
ff.de  vulg.&  piipil.Aicx.in  conf.i97.nu.j.lib.  6. vol. 
4.Cozad.conlllio64.numer.a.  conlilioSQ.numer.y. 
Acinus lun.  confilio  136.  numeto  :.volum.  z.corC 
* Si.ttuniao  9.  voiuui.4.  vbifeAatiudc  * communi 

opiuio- 
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«pinionc . Idem  tradtf ,eonf  8 1 .nu.  lo.co.  vol.  Corn. 
enim  in  confd9.nu.«.ad  fi.vol.r.&in  conf.i4^nu. 
y.vol-4-  Soc.iun.conr90.nu-1 8. vol.  1 . & conf.8  r.nu. 

1 8.  vol.  J.l.cum  alim.in  ptin.dt  ibi  Bar.lf.dc  alim.Icg. 
Alcia.inl.r.na.47.infi.dciunfd.omn.iud.Parirc6f. 
5041U.  19.vol.45  confucrudoauicm  loquendi  cius,  dc  , 
cuius  (ermone  qua^riturifpc^Ida  cft.  qualis  fuerit  co 
ecmporc«quo  ea  verba  i^obrcurafunt  protulit.  Arer, 
in  d.l.fi  rcruu$pluilH.$. vlr.ff.de  leg.  i.  Rom.  in  amh. 
fimUitcr,nu.p|.infi.adl.Falcid.n6roIum  & pcrlbna 
& rcrepusHTfpici  dcbcntivcrum  ctiSi  locus . (^apro* 
^rerfequenda  effconluetudo  potius  cius  prouinciz, 
in  qua  nacus  eft,qui  m alicuius  aIix,d.Ucruiis  pluri  ii . 
S*«vk  Rom4nUjnonfpccialinu.d.in  R.C.dctcf^.niii 
jirtUaiu  regione  diutius  verfarus  quis  fuiller  tunc  m 
cio^oolbiris  vcibi»icircrprcrandiciusregioniscdruc 
tudo  nGcirecnegligcnda.d.l.  (tfemus  plurium.  §.vlt. 
Alex.conr.ift.nu.4>voi.7.Vru$autcm  huiufmodi^ 
baetis eib quod  tunccxplicabimus  ,cum  ad  locum 
vcrttum  eric,  vbi  dc  hac  rc  ed  tranandum ; niintrii  m 
jnconduf.  Vfuscommunis . 
jS  a • Seauuld  obfcuriias  t declarari  p5r  per  verba  pce 
dcci2,&  fcqu^ia,an'.dil.(i  feni*  pluriu  m d.  ff  dc  Icg. 

1 .5c  corut quf  vult B.ir.in  1. 1./.&  parui,  tfdc  vi,  & vi 
arm.not.inl.bon9.fF.dcvcrb.f1gnParirc6l.79  nu.17. 
dclarinl.mrifgcntiu.S  fere  nn.s  ff.de  paci.  Plura 
aiiainisfifnilia,cxqbu5obfcui'.tJsdiiucidanpotcni 
adiungerepofscm:  vcnsmcumc.!  parum  «autnihil 
feri  probationum  materi aVn  aningant , iccirco  Iciis 
ilia  pr^tcrco. 

COT^CLFS  IO  MCXXX. 

ARGVMENTVM. 

Ab  obftetricum  refUmonio  multiplices 
elici  probationes  iquarum  etiam  non- 
'nullz  explicantur. 

. SVMMARIVM. 

I Oh^rtricilmicrtdendMmt^inbis  iqu0  ptrtinmt*d*rt7 
fuam,  quemadmodum  iy  mtdsat  ad  artem  medicam^ 
%eiJaniihut. 

a Ooftetritum  depojttiemi  tnd?dum  eje,  an psrtuj fit  imma . 
turufj  ruent. 

e Qbfietrtees probant,  anmodonMutinfantvium pt^ , 
neent . 

18  6bJittrietiproiantanmulurgrauida/!t,necnt,  Etquod 
id probent. nu.^.fr  6. 

7 Objtetricibut  sjfertntibm  ahquam  ejfi grauidam  tum  dt- 
mtemere^fieum  tuf amento  depofutrint,iiteur,nu.%* 
Cair/r4r.f  ».9.  ConeHtatio,nu.ic» 

Vl  Obfirtricum  ufiimonio  quidem  credendum  ejfe  y net  abeo 
rteedmdmmyfid  iudtcempofieconueniri,vt  iliorum  di- 
dhtm, vel  improbe /oilaen  corrigat . 

1 ^variaroletinofirisabob 

depontione,  &ic- 
Rimonio  elici  probatio:  caruln  nainq:  fidem  tatope* 
rc  lunt  comprobari, vt  eas  medicis,  plurimis  in  rebus 
a zquarenonfint  veriti.  Etenimtquemadmodum  illis 
infpc^aotibus  adarte  medicam  fidem  habere con* 
iueucrcivt  videre  elhex  l.femcl.Cde  rc  mili.lib.  ( a.dc 
ex  c.ad  aurcs.de  xra.&  tiualir.teflc  Specu.in  Sviden* 
dum  rcftat,nu.ad.  vaf.  hoc  ^oque  notadum  cft.cir. 
dc  probatio.de  fte  eis  in  arte  uia  credere  folcnt , vc 
bacurex  c.caufam.  de  probatio,  id  me  docuit  lodoc* 
Oamaho.in  Enchirid-fimiLdi  par.  ia  verb.  medicus» 
& obftetrix.vbi  dc  hac  rc  plura;, 
a Hinc  ad  probandum , t immaturus  fi^ 


necne  obfletricum  iudrcium'exduilunt  1 earotne^e 
depodrioni  omnino hdem  adhibent,  vtrcfpondir 
Panfin  conf.}6.  num.  r|.  volu-  a«inhuuis{anicn  rei 
explicatione  in  praTcmia  non  immoraborfeum  id  k 
nobisphiiibusuipraiticritdifcuQuminconcl.  1084. 

• incipicn.natumqucrocflc.pcttoumconclulidncrn  * 
voltim.i’ 

3 Quanadmodum  ctiamfilisoriatur,an  modof  na- 
tus infans  viucre  poiTit, necne,  oblletrices  probabut » 
nccabiplnrumteflimonioerirrccedcndumj*cun^ts 
id  placuiircfcribcnribusdixitClar.in  lib.  femen. in  S. 
iclUmcntum,qucR45.s'ctf  vlt.  de  qua  renof multa  i 
in  fupra  cirat.n  cc^cl. 

4 Prxtcrca.an  muHcrtvrcrum  ferat , dc  grauida  fitp 

bbdariccser^tprob.indnm » atque  adeo  eiscreden-  c 
dum»  vt  fentitAngcl.ini.  UJud.  ff.fi pars  hxrcdir. 
pera.  ,, 

5 IBud  declarabis»  fvtad  hoc  probandum  tres  vo* 

• cemurobnefrices' ledramcnduastanrumpolse^r  ^ 
barc  mulierem  c(se  pragnanremivrrcTpondif  Vlpia. 
infi.in  pnnc.ftdcvcnfr.tnfpic.vcieuamvnaili  nm-  s 
lierfcpr.egiumcm  conlircatur/vrcxd.lj.tn  $.dcin* 
fpicicndocolligir bpcctil.in  reflacdc  num.  6.  vcrC  - 
item  tres  6bflc:riccs,tif.  de  tclfc. 

6 • Qsodpoftrc.imtm  liniirabis,tVrnon  proccdaf,qS  * 
f illa  ynaoblfeirixfc  ingerit  . .tunc  enim  fcfnfpedam 

redditi  & ideo  tum  ma  ior  numerus  requiritur, quim 
quando negar:  ira  rradiderefcribcntcsind.l.i.  2i.de 
in^icicndo.lf.dc  vcntr.infpicicnd. 

7 Illud  item,  t quod  diximus,  credendum  nempe  cT-  x 
fc  obfterricibus  alfercnnbus  al  iquam  effe  gratiidam  • 
vel  non : intdliges  tunc  demum  cishdem  haberi , fi 
ciim  iuramcntodcpofucnnr,vrnot-xnl.haccdii^atV 
$.his  illud.  C.dc  fccun.nupt.  & in  1.  comparationes.  : 
C.dc  fid-indruin.ficlcnlit  Ban.tnd.l.Mnprin.&iol. 
Theopompus.ff.dcdot.pra;leg.laf.in  l.dc  pupiMo.A 
qui  opus  nouum,num.4-ff.dcopcr.qou.nunciar  & ia 
hanc  fentiamplures  congerit  Fcl,ind.  c.propofuifltv 
col.4.in  ;.concl.fub  nii.7.dc  probatio. 

S Et  hoc  ide6,lit,t  quia  deponens  de  peritia,  arrefla*  r 

Turdecccduliiarc,  vtprobatidem  Fclyn.  vbi  fupra. 

9 Contra  taincntlcnlic  Accurf.  in  d.l.  1.  in  prine,  iiipec 
vcrfic.veldu*.  ff.  dc  vcnrr.infpicien.  & l.iurifiiirandi  - k 
inglofs.i.  veib.item  quando tradaiur.  Cod.dccc' 
ftibus. 

10  Attamen  conciliari finter  fe  hi  autaores  diiridStes 
hocpaflopolfunt.Namautobltcrrix^critoihcium  . 
publicum  tunc  dcco , ad  quod  illud  otiicium  exren- 
ditur,ci  creditur, fine  iur3mcnto.vt  patet  in  tabellio- 
oione.  quiaiam  iurauir  exercere  olHciuin  fuum  le- 
galircr,feddccO).idquod  non  extenditur,  \ fi  nOeft 
otHciaiis  publici,non  crediturei  linciuramcnto ; ira 
infignirer admodum  conciliat  Dyn.  in  hng.  ao$.in- 
cip.quodobnctrlcib.dcquo  nos  plura  in  conc.  1034. 
incip.tritum  cBnu.74.eum  plur.fcqncnt.vol.z. 

Supra  relatum  prominciatum  etiam  intclligcs , vt  . 

xiranrafidcstipfisobnecricibus  non  Ht  habenda, quin 
iudex  poilit  adiri,vt  carundcmdidum,  vei  improbi 
fa^um  corrigat.  porcBcnim  tunc  ip(c  conuemri:  ita 
tcBantc  Bartin  l.arbirrio  nu.4.  verf  com  munita,  ff. 
qui  fatifi.  cOganL  cuius  fcnteutiam  fingularcin  efle 
tradunc  feribentes  in  c.fraiernitatis.  dc  mgtd.  & ma» 
Icf.  •&  dc.propofuiBi.de  probatio,  idem  lenplit  lod. 
Damhcm.in  di^.  Euchindpar.  & fimil.  iaVcib-  nit* 
dicus,&obBctiix. 

Poflcni  hoc  in  loco  illudfubiungcrcquo  pafbo 
rcUicec,viigimtas per obBctriccs probetur:  fcdquO'» 
niam  id  rediusf»  5c  commodius  explicabitur  infra  in 
conci.  Yirginitas»iccirc6  ibi  catera  mihi  dicenda  rc% ' 
feruo.  ( 


fofipbi  Me^ordi,volx»  M m a CO 
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argvmentvm. 

Homicidium  ad  fui  defenfionem  fedffe.qui 
dixerit , id  ab  eo  probandum  efle  ;tuni 
- quo  pado  id  probetut  latifljin^  examina- 

s V M M A R I V Af- ^ 

* ipfa^uiJa/ipandt 

fidut  Juam  iiftnSomm  fum. 

5 Jt^uImprohMttuuM 

fiilunum  oaidirit.  , _ 

6 OaiJtMaUjum  JidtfmitnJ<i,taiitUn$*rruU/eiiim 

7 AsLSrtSof  m»gii  vUttur  a fe  ipfo  oeeijus  mfultando , 

ab  ipfo  lUum  ocadendo  pro  fut  ^fWfU. 

Z Vim  w rtptiurt  knt  non  folum  tx  kffbui , fidttumwt 

• notmra,i!XonmigentiymmQrf^confuetudtm. 

e Occidtns  prdparantm  *d  offtpfrmJitti  nondum  offtndt-' 
rity  adfui  dfknjknm  ociUijitditiiuTd 
BttUfMU.lO.  /«A-J 

liQuideHsaliquisaUumwntemematrafteum  enje,cr  id 
. probet /iuttur probajfe  quod feeettt  adfui  defenjiontm^ 
iX exeufabitur ab bomttidjf  pcenattiam  finonprobet^ 
quodaUaseuaderenonvoterattVtnu.iu 
1 1 InfuUatui  vidins  a^reportm  contra  ft  venientem  cH  te- 

la^on  tenetur  fuierefitiJippBitJineperieulo  vttafed 

pote  fi  iUumexptB arebis  ftMfindere  iy  fe  defendendo 
ocetdem  dicetur  pro  fuidefenJ%onefeeifi%&rm.\Z. 
Contrartum^nurn,  14.  QonciLmuUipUx,vtnum.\^.eum 
plur.ftquen, 

Z^iluUd/etteneturrixat  fu^ere^ntc  fi  eit  accommodare. 

J6  Pon  re  manui  ad  arma  debet  ejje  vliimum  teju^ium , iT 
Z'Utwum  fuhfidium. 

17  Homicidium  ad Jus  nectjfariam  dftnfionem  eommi/fjfifi 
probare  volem , quid  m primii  artuuiare , ^ probare 
debtat. 

20  IreteUeSius  clem.  tale  bomic. 
a I Infultatu!  tunc  pracipue  non  tenetur  fugere  quando 
ga  e/ljuipefia- ficus  Jinon  fit  fnjpefla. 

3?  Ocesdent  infultantfmdebttneitjjartoprobare  fificijfidd 
fiet  neccfiat  iam  definfiontm  quando  dubstatur,  an  pro- 
pter  kot/,i(idntrpT  incurrat  irregularitati  ficus  quoad 
eu.  ati.nei^iaLeriui  poena oeetdenit  snjitgtnda, 

23  Jnfu.  at  i.;Unetur fugtredeiureCanonsco^tiamfifitga 
P'*£^  *i,no  ninio/otdummodo  Jit  Jiat  periculo  .ficus  de 
t-  re  i'/. 


ia  tutela  non  confi/lit  ia  mmoritate  ,fidmexe^  ar» 
morum, 

^4  InfuUatuseumenfipoteritpugiontttxlfit^  fiteeori,  d* 
dictteer  armis  aqualibus  fi  defindi ffe i noeeteontra, 

^ 5 Jnfultatus  pote  fi Jt  defindere  iteaquaubut  armis.,  quandn. 

^ excefius  detur  m peffona  lafultantis ; 1H  quia  jU  rolm* 

fiioTifr  fortior. 

l61nfultatustnaquaUbut  armis  fi  defendere  petefirtnmaU» 
ter  fe  defindere nequit.Bt  cur  Jbidem. 

17  InfuUato  an  liceat  fi  d findere  filopetoadmrfks  agg^ 
forem  enfit  & pugione  armatum  t quod  U&  ab  eu^oro 
bic difcutitur sn-Hramq\p4nemtVt nu.  }i.cum pluri» 
bus  fiqutn,  \ 

i\zItfuUatus  temporis  aquabtdtem  debet  feruare  indefim* 
JioneMfifubsto fuerit  adortus  .^fubitot^am,  txitip 
continent* fi  defindat, vt  defmjieampeon  vindiBagru* 
Uaftcifit  dicatur.  ..  *‘- 

t^i^efenfio  incontinenti  ftfla  quando  dicatur . ' 

ifi^Occidljfe  fi  dicens  aggrfiforem pro  fuidefinfiomtui^fis» 
fto probare  debet  iUfenfionem  d fe  fiaSlam  fistfii  meem- 
tinentiyfg'  non  ex  inter uallo, 

45  Oecidije fieatcema^grefforempro fieidfnj^mqnetefa-  . 

riopiobare  defe(,fi  fecijfi  defmjmnem  imeontintntt^ 
antefaflujfy  non  poJl,mfi  r^iaieyfiute^ui,vet  quqfi 
mediate. 

46  Jnuajor  Ji  pofivulaus  iSatum  aufugiat  fiathn , fy  per» 

eujiuscurrtnt pofi  tnfequaturyeumq  occidat,  non  im» 
turisincontmentuif  adrtecejfariamdefinfionem  ftcifi 
fiifidvHionis  timore. 

a/7  Infmluto  licet percujhrtm fugientem  occidere, cumis  ani» 
mum  repercutiendi  babusttquodpofieriusiudicss  orbi» 
trio  relinquitur. 

Quomodo  autem  tnboc fit  fbrmandui  articulus,  babet, 
nu  4S. 

^^Occidentpercufirtm  fugientem  pofi  vulnus  acceptum  n9 
efipumtnduspoena  ordinaria  bomicidy, 

Eteur.nu.  50. 

j I Infultatus  etiam  tx  inUruxUo  aggrtfiorem  oeeidcns.  fiiei- 
tur  incontmtnti fi  defindijfi.quado  ad  extraneos  aflut 
pertraflus  efi. 

^iHofits publics latrocinando  inuadentes  aliena  cafirapofi 
Juni  tuam  ex  interualo  expedi,  (y  dicitur  mconttnenti 
fifia  difinfio.  Et  cur.nu  .53. 

qqlnfaltatusyquiaggrtfiore  juk  aecufanit,qui  fuit  captus, 
iysn  carctribusdctrufusji  poJltaiOumvidtMfugkm- 
tempoujlimpune occidere  interuaSovlcifci. 

Eteur.nu.^q. 

Defenjsoms  moderamen  mculpata  tutela pofitum  in 
ja  conii jUt  m eo,vt  infultatus  faciat  aa  dtfinfioms 
ad  vmdiiiam. 

yjOfixtaHexequtnt%rffiiitre,iy  fi  defindere  mfasefi;  fiqut 
ofiiciaiis  Je  defendentem  occidat,  immunis  tfi  a p/na. 

5 8 Homxidsum  fit  necne  commifum  ad  defenfionem , iyd 
moderamine  inculpata tuteip  relinquitur  arbitriotu» 
dicit. 


cau» 

•m,nA 


14  OecidiJfijd  fiuidafenjionem  etiam  tunc  dteiturcfi  proba- 
tUfyiUutnyquiabaUquo  interfiSlusefi  tfuxffetntnjiuqs 
spfitm  expefjajfe , vt  interficeiet. 
ifful  ^tuipnorprafumilurquii^cumprobaturbonafa- 
tic  *^^i*apa>:ifica, 

P^afumnus  qutnxofuseSl, 
procurator prajumitur  it , qui  prior  ad  ar- 
^anutpofftt,^  toe  fiabinfuUato  fitrit  occifus , 
decetur  firobata  defenfio  neceffaria  j etiam  fibabuerit 
^^fifnjubbracoiOyiyexpedaretaducrfarium,  quide- 

2.Q  . a- 

J^^P^Propter  quam  quit  excujatur  dptgmabotmcidq, 

30  Vel  ^ fnoderamme  inculpata  tutela. 

3 1 tutela,  declaratio. 

33. tuuiacireatriaconfifitre. 

'*”®°*'**®  i>ds  fi  defendere  d^et,  quo  per- 

3 3 Armorum  qualitas  eirta  excefikm  moderaminis  ineu^- 


X i J i (Tp  allqaemtad  fui  defcnConC , ^ - 

VyCCiUliiW  dixerit, tllud probare cQc^r- 
tcbir,qub praTumptioefl  contra occidem&l.i.C.ad 
l.Corn.de  fica.Ui  non  c6uicij.  C de  iniur.  cctlc.  AIc. 
depra:rump.rc‘g.3.pr2runip.39.nu.7.CarTec.  in  pra^. 
cnro.$  circa.nu.i3x<verf.(cd  quarro.Hcrc.  de  cautio, 
dc  non  oifcn.c.3o.nD.z8.&:  C^p.conf.aS.nu.  4.  emus 
2 quidtmprobationcstdebcn(cirec€ttz,&conduda- 
tes,vt  fial.perillam  tex-aiTeruicin  1.  i.in  prin.tf.quod 
mci.cau.atq.Carrerdb  circa  poQ  d.n.  1 3 i.Plunmis 
autem  modis  probari  homicidi  ii  ad  dcfcnlain  ftmie 
commiflum  Icnplcre  Dod.  vanis  in  locis  > & praeci- 
pui in  i.i.Cvndc  vi.6t  in  l.vt  vim.ftMc  iuft.  & uir.3c 
in  !.is,qui  aggrciTorc.C.ad  i.Corn.  dc  licar.  ac  pa  ^lim 
Criminali  Aas  in  pradicisid  docuifle  compertum  cd; 
quorum  aliquos  his  1'ubiiciemus.  * 

Pnmo  icaq.  loco,  occldensaliqucm  f probatur  id 
ad  liu  (idudiiooi  fccille  co  i pl6>qu6i  apparer  1 pmm 

tuiiic 


Deprobationib.  Conci  MCXXXI-  27C 


fui(Te  ab  ocdib  tnfaltatum:(ic  tcTpondit  Gram.coiir. 
iS  Saluatorismundi.cx  vulgari  Bar.iSc  Flor.dodr-ia 
1*1  .SxG  arietes,  quadr.pau.fcdr.dic.quocl.de  ante 
cos  obferuauitgl.in  c.G  profodicns.in  veifl^cuUrib. 
6c  homiede  late  confuluie  idc  Gram.  in  coni  ap-m- 
comprehenGbiles.feri  per  ror  u.Hc  a0duic»dc  Dcc.in 
<^r679.C4rus,dc  quo  quxiitur,  nu.  i.  dc  in  d.l. vt  vim 
nu.  io.fT.de  iuA.de  lur.Felitiin  c.ngniticaiii.il  auiu. 
xs*ver4ed iAis n6oblUcib.de  homi.de  Bert.in  cdf.i* 
iu.ap.  qid  voa  mCte  odsSaibdtcseenete  tcAamscA. 
4 Infaltatuscniinl  quicquid  facie  przrumicuc  n5  ad 

¥iMdidi»kd  ad  fuim  defenUonem  faccre  1 vt  c6Tul- 
tusrdpondic  Aiejt.inconfi9.nu4.lib.i.  dcc51.  lop. 
ou.a.^ib.Dcc.euam  inconn459-nu.a.dc  4-dCM^* 

X )^am.a.dc  fcq.de  ind.c6f678.pcc  tou  Catrerquoq: 
>d  firmae  ind.maprazi.S.drca.nu.  1 29*  hocetiSaiTc* 
ruit  Marf  in  conl4.nu.  14-  dc  ante  cum  fcripiit  Arcc. 
in  ira^.  naicf.m  vccf.  dc  diflus  Tiimslc  d^Tcndcdo 
in  i.car.\'crfdiait  quod»dc  placuit  Baid.  in  conl^jo. 
iodp.qui  mcKcem»  voL  t . 

i BxquorO  dodiina  illud  poAca  exijc»t  quod  pro* 
baioinfultu^cuadit  iofulratuspoenS  homicidii; vt  id 
fiBalpcoditO  clfeinldc  H certus,  fi.  0 vnus.  iF.ad  Syl. 
tcAiruridem  Gram.d.a>nr.is.ou.2.dediwii  Fcl.ind. 
€.ftgniGcaAi.il  a.nu.  i j.  verf.  1'cd  iAis  non  obdaubus 
dc  bonde.  vbi  reiedisobiedit  quibullia , firmat  hac 
ientcnciam , cciam  noccidcnsdcfcnilonem  no  pio* 
bct.pemiittit  enim  ag^rcAoaggicdbicni  pco  fui  mi* 
ciooc  occideve  impuuc,vt  habemus  cx  contcxt.cdi- 
lodo.in  prin.de  rcnexcom.hb-6.dcc.fignifi  calli.il  2. 
dehooiic.vtduic  Marf  in  1.  i.num.  z8.&  fcq.  C.adl. 
Cocn.dericar.de  in  (ing.  100.  inctp.occidcns. 

6 £crarioeA:tquiaoccidensaliquem  Tcdcfcndcdo» 
noQ  dicitur  malclidurn  co  nmirtcrc.fccundu  Bal.in 
d.ldata  opera. coi  .4.C.  qui  accuf.  non  poidc  aiTciuit 
Marf  ind.l.  1 nu.  36.verf  dc  rario  prxdinoru.  AUd  1. 

7 Cor.de  fica.  Vel  eriam  quu  aggrdlbr  magis  videtur 
drcipfooccifusinrulrandoiquainabiplo  aggrefibre 
illam  occidendo  pro  fui  tuitione  « vc{animaduertic 
Abb.in  cclerici.il  i.de  vitaidc  honcA.cIcc.Caner.  in 
pcixi  crimS.6.coI.2.nu.27.vcrf  1.  dc  Mai.etiam  c6f. 
t i.au.8  t.nu.  io.Gram.m  d.conf.  19.  nu.  10.  de  fcqac 
Blanc.in  prafl.aim.in  fi.iorispmilTioncnu.  idem 
MarCina.l.is>qui  agncfror£nu.S.dc  9.Cad  l.Cor.de 
ficat.quibusacceiTit  Bar.Bcridz.inconr.75.Tilbpro- 
ce0u>nu.6.qui  aiioscitande  io  conf.  1 1 i.nu.  i .lib.  1. 

$ Vim  etenim  vi  rcpellerctnonfolumoinncslcges, 
omoiaqriura  permittunt*  etiam  occididoipTum  in* 
ttaibrcniil.fciemiam.fi.qQicu  alitcr.Aadl.Aquil.cfi 
fimi.vcrumetiaid  iurcnaturxomnibusanjmalibus, 
vel  ratione  carSt ibu«  perminum  eA»vt  1. 1.  $.  cu  arie* 
f tts. A.fi  quadr.pau. fcc.  dic.  dee.  ius  naruralc.vbi*oSs» 
dc  pratcipui  CUud.de  Scifclin  Ic^ra, num.40.de  in 
rcpj)u.70.&  fcq.de  qua  rc  di  refpondu  Cxpol.  conf. 
crirn^f  .nu.2.de  in  c^^i.nu.a.vbi  plura,  dc  materia 
faiptu  reliquic.  de  qua  ^ late  dixit  Marf  in  pra^.  §. 
quoniLn. 62.de  ind.fing.  too.accufatus.  de  latius  lul. 
Clar.inpra^.crim.^.homicidiu.verf.excuramraoc. 
p Condufionem  hactprimo  loco  ampliare  poteris, 
vt  etiam  procedar.fi  raoiummodo  conAabude  pr^* 
paratione  ad  oAcndendfi : nam  dc  co  cafu  occidens 
przparSrcm  ad  oAcofam,  licct  nondu  oficuderie » ad 
1'uidefcofiond  occidifledicitim  tcAc  Balid  pitlehic 
alfcTenci  in  Uegefin  le^.antiq  A.loe  inquids.ica  fuif* 
redefa^oiudtcatujvr  rcfert.de  icquitur  laf  in  d.l.vt 
vim.col.2.mi.9>  A.  de  iuA.de  iur.Qno  in  iocu  ccnfiiiC 
hac  pand  cfTc  humaniord  > dc  ample^cnd5.x’a  ratio* 
loncit^ui^  debet  infiiltatuscxpeflarc.  9 vulne* 
retur.fed  debet  ipfc  incipere  ademnarc » vt  declarant 

* Bar.  &*omnesin l i.C.vndc  vi. Idem  a Acruit  Bcrc.ia 
conf  ipo-pro  faciliofi.nu.4.1»b.3cx  mente  omnium 

* Saiben.Dcc.ctiam  docuicin  c6C678.nu.  2. de  Ruiti. 
fQpf  I i.nu.i«ld  quoq;  metnoiix  ciadidit  AiCJi-conf 


pS.quooiam  exGdlenrif^mum^coLs*nu.4.  vol.^CUi 

adhiret  Gfam.coaf.  j6.nu.  j.  1 1 .6^  12. habetur  per 
B.il.in l.i.nu. j7.de tcq.vbi etiam  Salq.f.n.  i;.Cvn- 
dc  vi.cuiiialiis.quosreccnlc'  Berr.ind  cofif.  j n mu 
;Lde  late  hoc probat  Clar.inprac  crim.^  homieidtfi» 
liib  vetffed  quomodo  pcobetur.ibi  noncnim  j vbi 
communitertencnabomnibus . diita  in.fad>eon> 
tingentia  abloiutuinfuiAcquendamnolnlcin  , qui. 
alium  fibi  minanrd  inicrA  c^at.  atic  Astur  cx  A rflic. 
relato  lupcr  j.part.coiiA.  Regni, tub  «nu.33.de  lub.. 
13.nu.30.c11n)  ahisco  loco  per  eum  illatis.  • 

HiiK  Iit,  ipjod  co  ipfb  pr<^cin , f quod  aliquis  vc* 
oicbaicomxa  nic  cum  cuitello>vel  cnfc»  3c  ego  ocei* 
di  cum » dtcor  pi  oballe , quod  fcc  i ad  dcfcnfiotiem  * 
meam, de  fum  cxculam^a  poena  homicidii;  fecundu 
£Urrol.inUcddcifiqucnicurq,'in  pnn.pcr  illu  texr. 
A'ad  teg.Aquil  qucin  Icquitur  A tcx.  in  cof  J09.  coi. 

3. nu. 2. voli.de  cum  refert, dc  fcquiiur  idem  laf.  in  d. 
l.i.nu.9.A.deiuA.deiuiaqua  nonrccclfi*Cap.c6fi!. 
crim.28.nu.14.Marr.c6f4nu.17.  dc  Gram.d.  coliiS. 
au.4.6elatc  Dcc.in  d. i. v r vitn  nu.io.A^deiuA.  iur. 

■ Nccrcfert.au  probc.tcpaliascuadcrenon  poteram: 
quia  latiscA  piub.ue  luoc  prxp.irationcni,  de  moiio 
nem  dc  loco  ad  loeuni.ex  quo  Icx  pr^lumit.q»  ii  quis 
iolurgit  cum  cultdioeotra  aiiqucm  eundem  omm* 
no  otcidctc  vcijt,pcncx.in  l.is.qui  cu  tcIo.Cad  Icg. 
Corn.de  fica.de  probauit  BaiJn  cof  f 6.  Vamir.  Perri. 
nu.i.voi  2.iradidircrtamGram.conl^<6  nu.i i.dw  12. 
de  Bcro.c6i.  1 91  .nu.  > : .voi. ?.di  Cxp.coI  tS.  vifo  pro* 
ccfTu.nu  1 5.quil>madiia;iit  Bcnaz.d.conii.u  1.  nu.2« ' 
quo  in  loco  tdem  alios  lamentes  cirat . 

Exteudcampiurior.cniteoafq  eirever.im>vtnec 
aufugere  tcneajunn!‘uir.cu&,ctiain  (i  poirerfineperi 
culo  viue.exco^nctuga  verrendo  occideretur  ab  ag* 
grellore.  ac  quia  homini  daroid.;  ptxciptie  ii.ihti  Iu- 
ga  nuleucmignomioiam,  dc  probrum  alVer.cfo^ct^ 
9 in  pcrioutsnuiulhiodi  dcfidcrarc  fas  ndcA.  nemo 
enim  tniuna  perfonalcmtcncturpiti  ficuti  nec  tea* 
lcm,cumtameicalis  minor  fit - quia  maxinurcaliu 
cA  quafi  minima  pcrfnnalium.l.inrcruoru.fi.ti.ffde 
p^n.na  arbitratus  e A Cyn.in  1.  i.n.p  verf  adiiuc  qux* 
ro.CvndcvidcnoBar.inl. furem  .Aad  leg.Corn.  dc 
Ika.quos  referendo  icquitur  Bal  conli  3 1 2.  vifis  a^is 
nu.3.vol4.de  meminit  lafin  d.l.vt  vim.nu.  18. vbi  dc 
cornum  teAatundt  ibiciia  Dec  n. i-.lVde lult  \ iur. 
iddrndii  R11n.conf44.nu.12.  dc  Io.de  Amic.cofy/. 
nu.$.idq;ccnuit  BpA.m  tra^.  erim.  tit.  dc  homic.  nm 
86.de  vnoconlcnfu  id  tradidific*ocs$cr<bcnic5a{rc- 
ucrauit  AIcx.inc6f  109 1111.4.  vol.i.dc  >n  cdl.i  ip.nu. 

1 2. hb.7.Fcl.itd inc.liifccpimus.de  homi-rcAaf*vaa* 
nimcsidfcnpfillcpmictcs:  nullo  pofirodifcnminc, 
an  inluUaiusfitperlbnaiCui  dedecori  fu  liigerc.  fiue 
no.Qnod.dc  ite  cOprr^at  Did-Couur.  in  rcp.  elem.  A 
Auioluspoit. n-4.de  hom.q»ncc  prxtcriitclarilf  Petr* 
Calcf.incbl.io^.mi.i  i inter col.ann.lib.i.sbi.iddit 
.*c6emc6lcnluo1ameAcrccepr3»aggrcisu»ncccric- 
nca  fugere  abxqiul  p Alex  d.c6l.  10«.  coi  4 circa 
pnn.idelcnficiul.Ctar.inprac.crini  ji.  homicidium, 
vafatqideo.in  H.ipcoprobjuitdi  Pctr.de  Batb>.in 
col.97.nu.it.6(leq  intei  c6l*cri.lib.  i.decdhmOp. 
d.c6f  2S.nu.19.  quo  m iocoer  addit  ex  mcic  inno  in 
c4i  vctb.il  1 .dc  fent  cxcom  (p  ad  hoc,vt  qs  cxcufari 
polfir  a poena  homteidn , fufiicic  ^pbabihtcr  dubitare 
dc  oAcqiioncaieq;  opus  cA  ad  probidu . aggrcilbs 
occident  aggrcilbrc  ad  fu5  defensa  .pharc  ,an  potue- 
rit aufugcrctvel  aluct  cuadere,  vel  cu  honotc,vcl  it* 
nc;rcdiatiscA,pbarc,qd  aggrclTuscrat  in  difcrimine 
vitafc6Aiiutus»lm  Ang.ini.i.C.vndevi.qadhocci' 
tat.l.is,q  aggrcfTorc.C.ad  l.Cor.de  fic^dc  mquit,fc  de 
fado  hoc  modo  plurcsdcfcndtlTc.cuius didfi  ceferr» 
dc  approbatPetr.de  Barbo,  in  d.conli9;.i]u.  so.imct 
confcrmUib.i.dcrcqujtutMarm  conL4.pofi  nuin. 
17  Ac  GtaiP4.d.  conf  i8.num.  t s 
iQftfbt  Mm  ) Huic 


lofephi  Mafcardi 


4 Wiic  «ttnfiofti  refragan  f videt  lei.i  n dem . t .de 
hotnic.qMoin  (tatuit  Ihmnius  FArifeMOc  occi« 
dente  inuarorem  Aium  cxcofan^andoalHcr  culta* 
rcn6  valeiiaPSlo4ibl  m verb.non  valcnStid  exempli* 
ficat  in  co,qai  erat  inangutatus  ateiatui , q«  fu- 

gere noti  poterannccclamarc,veUhrcrf'eiuuarc; 
&ideintdlcxerijrAnchibicol.t.j*no.Zabatd.col. 
t.nu  a6.&  Imd  col.a.nu.io-ex  quorum  incnichabc 
tttt  clatc^od  C\  in  agrefli  potcftarc  c(l  ftigctr  fine  vi  • 
tedifcriminc.nbdcbei  rdlAefcaggteUbtiifed  fugere, 
aJUs  occidendo  no  «Kufantur  a pena:vttii3  au^o- 
ritaie  illiu*-  tcjr.fcnucnin t ibi  cctcrvbcnbcnrci.dc  r«x6 
tiore$,ac  ald  in  l.i  .C  vfi.vi.&ml.isiqtii  aggrcllorem. 
per illu  fcx.  Cad  IcgeCorncliam*  de  fiCar.  &in  huc 
fensu  refert  cude  tex.dcm.  prima  dciiomkid.MacT. 
in  d.l.  i-nu.  > 8.mf  limita.  iF.ad  l«gC  Corneliam  dc 
ncahisi&i>nd.l.i&quiaggrcflbrem4iu.io.quoinlo- 
coapctiedctcrminac,  quod  tunc  occidens  aggeefib- 
rem  non  punltur.quIdoaggreiruseAin  penculorite 
conAitutu5.fccus  amC  quando  iid  dTct  dc  angulatuSr 
vel  in  pcnculovito:po(ims;quiaconcndJicercripU 
aggteflb  aggreflbre  occidac.pcr  fcxdn  d.Uis,  qui  a«- 
grcflbtrnMbi  in  difcnmmc  vita:,dc  pcralw  iu»  codfi 
)ocoabipioalUc.i>d;  ciuldefcnicriffuislodoc.  Da- 
tnoud.in  praxkcriin.urxui  pcrmiilum  occiderex.yd. 

S.qui  proptcrca  inquir,opi.Bai.&  allcclanim 
luti  non  cllcAd  religione  ChrilUanaaiienatinad.tp 
fcjcccntoscitat.  quosperte  videre  poteris.  Proqu otii 

15  opinione faut:quiaquiMcncrur,trixasiugL.c.nj^  Ic 

nsaccdmoJarc , f.  iapiuliuni.b.iblcc  fi  de  rxc- 
pio  D.  iiofiti  lefu  (Mhnlti , qui  pcrlccutionc  Herodis 
mgit  in  Aegyptum. etia  fi  potucm  fedcfcndeic>&  oc 
culto  jnAiiidu  manus  iudsoium  m Herode  cor.uer- 
tcicjglof.inc.lnlccpimus.  inverb.  intetiinetctur.de 

16 homic.i  J .q  1 S.  /.ircm,  quia  ponere  t inanusad ar- 
ma, dehet  cite  vltinium  reiugium.&  vltimum  iiibfi- 
dmm;idcifcoqmpotcficuadcrc»  non  debet pciwu* 
UTCtncq  pcrcuiiciuiooccidcrc. 

17  Hinc  crt.t  quod  qui  ad  coada,  ncccirjriair»q'.de 
fenfioncmhoniic.Jiu  toiMmlific  probate  imedcnt, 
hunc  pmis  inujfiomsab  alicTO  cemiiidme  peratn* 
culos  4?ponerc,&  proOarc  uportcui(.art!c*:lnndopn 
mo.qiiodabil  opmi$muatusfuait.(  fi  Kic prior 
imufifler, nullam  ha buificcojcl  im  defcnfiore.dici 
. poQct  )fccudo  ^harcdcb^bii , quod  tn  ea  mualionc 
adeotucm  inanguUacd(tnfius,vtfineruinrTOvir^ 
iav  pcnculaunoncc  t i:o  aliomdponjiGctex  caat 
Aiclior.eauiugcte.nifiicdclVndcndo  aducfiabu  oc* 
uderit.Ita  admonent  IcUoc.Dainohud.in  luajrraxi. 
crim.tic.cui  paimi  otc»ucre.c.  76.  nu.4.c:;  lcn;eii>*M 
cmfdcMarfi.md  I.isqm  aggicfTbrcin.  lo'Oprcmnii 
cnaioA  U.om  fing.a^.mcip  accufatii;  kuilwlingu 
lancirat  Bald.in  l.i.co;  1 i cil.itcm  uiaficfibr.Cdc 
confciV.  ad  quem  locum  fu.i.m  aiiefiorcf  confugere 
tanqudad  Apollini.srctpo  'nn<,  prafi  cantes  ex  illo 
dido>quodii  inamcuhsdiicrifionis  non  adijciatur, 
St  ptobet  illa  qualitas,  quodfe«.ehtad  nccc(Uri2  dc- 
lenAoni , ndcxculaiciutCKCidensap^n.i  honncidi) 
veper  eundi  Ro.d  firg.i5.de  confirniauit  kfiindJ. 
vt  vim  eot.i.in  pcinc  tr.de  iuft&  mr.ldc  ccnluir  Felu 
incap. (igniticaAi.coi.).circafin  de  honticidnSclatc 
refpoiMl.t  loan.de  AmiCinconf.77.col.d.vcrr.;.non 
OblUt.dtaniccum  dixaLanfranc.dcOfia.inc.quo* 
nunicomra.S.confcilioncs.  verf.  vnum.citcaphn. 
dc  proba  . dicens  hOc  cUc  perpetuo  menti  tenendum. 

13  VcnOiiamcneAt  pnoclcmctia,quodinuarus  vi- 
dens aggccilbrcm  vementem  cutra  fc  cuin  telo,n6  te 
nemi  tugtcndoiixaincuitarc  aiamliconfia,quod 
potuifTct.ic  1 potcA  illu  cxpcftarc,  6c  fcdctcndcre,dc 
dctcod£doaduerfarium  oocidac,abrq;p9na  homici 
dfi:qaco  calii  cietur  occidillcpto  ncccfiafia  fui  tui- 
ttonCi  vt  bunem  modum  declarauic  Ccpol.confi4i. 
num.;.qut  tccitauopiiuOQc  Cym,dcaiiotuBi  Viua* 


montanorum  ab  hac  opinione  ditTidenHum  afleniit 

* Bari.  * dc  communiter  Moder  Ange.  Sal.  & atiosin 

t .vnde  vi,tenac,quodindiAinfH  nullus  cogi£ 
auA^crcdlue  ci  higa  fit  verecunda,  fiuc  non ; Iden» 
ceniuii  lalbn.m  b.itcm  fi  quis  col.y.lofiit.dea^.vbl^ 
admonet, quod  iicct  didum  Bal.in  d.l.  i.  Cde  c6fef. 
cor.Aicucrirprofingulan  reputari  »tamcnidcfn  BaL 
fibimet  aduerfarius  contrarium  fcripncinl.fin.C.de 
tcffibuspoA  Ban.i/iconCioo.incip.quidam  MafHo* 
lus.lib.  1 . quibus  in  locis  conclududt,qu^  ad  probi- 
dum  homicidium  Aiiflcad  defenfam  commifium, 
ludiua{,quoJ  tcAcs  deponam  Aiinefa^hiin  ad  defS* 
Itoncm, licet  nou  adiioant,  illam  qualitatem  ncccC* 
1'anaindic  ctiaiii  atbitrams  cfiXhom.Dipto.in  addi* 
adidem  conf.Bart.litera  C.&icfpondit  Alcaand.?n 
d.confi76.viratuquili(ionc,iuiin.5.1ib.i.S(  ind.coniV 
iop- vifis,  & vt  oportet  con  lidcratis»num.6.eod.lib.  i. 
ea  raiionCf  quia  dcfendci  c Ic , c A quardam  ncccfittas 
ioQ,  & temporis;  vt  per  Banol.d.conf.  ioo.lib.i.lC 
per  r>ec.couf.;4.  in  cauCi  circa  An.  Sc  10  d.l.  vc  vira, 
num.  1 7 1 .vbi  criam  lal.nu.  lafl^.dc  iuA.  dc  iur.  dc  hic 

* c0c*CommuncmopmioucinfirinarNicola.Plgn.ia 
addir.ad  d.fing.U.om.aS.dtf  qua  re  lati  dillcnm  Cac> 
rcr.in  praA.aim.ui  vrrauq;  partem  iu  tit.de  homici. 

* S.d-tm. lad.quieiiama  *cundi.sScriben(ibu$idefle 

* comprobatum  contumauit,  dc  * communem  hanc 
clA;  opinionem  refiatuscfi  Dcc.ind.lvt  vim,nu.  17. 
aqua  ndelTc recedendum  m praff.  admonet  Car.in 

* d f.homicidi0.vctf.fcdquomododt*cOcm,di  veno- 
iS  elTe  hanc  DDdcntcn.aHirmat  Bcn  .izd.cAf.  1 .tui| 

I,  irt  idramcnt  auciorudiiniMimadconcocdilre» 
duci  potem  hanc  diAinctlonemlUbticicndo.  Nam 
aut  violcnua  infermr  cicca  res  ad  carum  occupatio* 
nati,vci  diUi  n<fkioncm,dc  tunc  non  deber  quii  fuge* 
rciH^uta  fuga  rr.ihit  Iccum  periculum  ipTamm  rcaim, 
Icd  ptodcienfionc  iliaru  licet  muaforcm  imcrficeie 
dcdicciurmucocctdiflcad  (iiamddenfioni,  fecun- 
dum Lamr.in  prad.  fol.  mihi. }6x. nu.jp.de ibq. vbi 

* iommunemd'cir;prouccriamde*coaimuniane<H« 
turCiau.UcScucl.mdl.vt  vim.num.4>.de  feq.de  ibi 
Dec.nu.)  t A I<u.nu.a;.dc  lcq.tt.de  iuA.  deiur.de  lue. 
per  lui.  Clar.  in  prad.  crim.  b hotnicidmnwverfhaec 
autem  coudufio.dcin  \crr.vlcimaefldcA:nfio.  vbi 
tn  difimgua  inierfurcm  nodurnum:  pouitqi  ibiqtui 
tuoi>quz  requiruntur  vt  licitfl  dicatur  homicidiu;  ve 
f.  pnmo  Aacprodcitnfioncluiipfius*  vd  rcru.m  fua- 
ru-  Ictrundo  ^ clamet ) temo  quod  cum  non  cogno- 
iKtitmeqi  haberet  leAcs*  qui  potuerunt  diu  cogoo« 
iccrr.de  contra  cum  depoiicrc^quarto  qt  cum  capere 

* non  potuerit, eibzconioiarcquintccundu  *onmii 
Scriben.lciacntiam  atrcAatur  Ucob.Boulcn.in  repe, 
l.capiraiium.in  btamoio6.au.i64.yerf4.1imiio.  tf.de 
pGcn.qucm  Icq.  Clar.  locoproximc  oiata  <^od  i& 
velim  uiiciligascfii.  \ ciudeiurcciutli , non  autdde 

* imcCaiionico.iumillomtc  concluduntoon licere 
homiitcm  mcerficcre  pro  rebus  tantum  icruaadis,  vc 
tdluuc  Fcl.mcap.a.pultnu.4.dchomic. 

Aut  intcaur  molcitia  circa  pcrfonlde  tunc  aut  Al- 
ga imporut  pcriculu  ia  t uus,quia  ioipicus  cit  iibi  ad 
lpaculas,de  terga  vertedo  pofict  facile  vulnerari , nic 
non  debet fugctc/cu  luam  talutS  tucaaLl.fcicntum 
S.q  cum  al  itcr.A^ad  Icgd  Aquil.de  per  Alcx.dcNcuo 
imercoofiliacruu.diucrtorum  coaf77.ou.7.1ib.i. 

Nam  lito  calu  defenfio  hec  occcl$ana,flc  peifa  dU 
cicunqiu  omasa  palonaclsct  vcriltmilitcr peritura, 
vcl  doctior iuiura.,pptcrca  hcitacA.  Aut  fuga  impor 
tat  pcrieulu  honom,  dc  cuncidC  dicendu  c(t;qa  qui* 
lib«  (cociund:  debo  honorcluum  lucci , viUtc  per  . 
Tiraq.iuirjd.dcnobil.c.aQ.num.6j^.6$.  vbiifiud 
imcitigiur  etiam  habaclocum.quaodoeriain  ^ga 
Acu  pofiet  (loc  periculo  aggrcliiilcd  nu  finedeJ^o- 
re,vt  m nobifi  ab  alio  impuito.  qui  ctfi  fine  periculo 
iugcrcpotlibuoauuica  tcqounugcre^ejctaircoiu 

Cyo. 


De  probationib.  Conclur  MCXXXL  a?6 


Cyfr.fnl.fi  cx  plJg!$.S.tabcrnarius.&  itcrfi  ind  IfciC- 
tiaiD.  $.  qui  cum  alircfi  Sc  ibi  ctii  Flor.  fP.ad  Icg.Aql. 
1h filis  tddir.&  ex  floribus  aliis  ab  eodem  Tiraq.mo 
tefiioibi.  coi^efiis ; vbi  enam  id  extendit  ad  quem- 
ctunqueaggrcflumifiucnt  nobilis,  fiuc  ignobilis,  cx 
eO^quod  fugere  femper  efi  ignominiofum,  fic  rarpilTi- 
me  pcrica)ofum,vt  dixir  Bald.inddvt  vim.col.pcn. 
ff.dchifi.&  iui.dt  c«teri  relati  per  eundem  Tiraq  lo* 
co  proxime  citarOtmi.6^.  Aut  fuga  nullum  impiat 
fCQCuluin,fed  cautelam  quandamde  tunc  debet  qs 
fiiserctquia  id  iibi  non  nocct.de  alteri  proded  arg.l  .2 
$.  Item  Varus-  cum  fimilibus.  ff.  de  aqua  piu.  arccn. 
Xiec  ifio  cafu  eflet  Icuis  honor  curandus ; vt  lic  difiin* 
gucndorcpcfi;  voluifle  Bal.m  repe.  l.i.col.4.vcr.  fcd 
ponctquidain  fecit  infultum-Cvndc  vi. cuius  doOri^ 
sum  compcobatMarli.conn4.num.1S.de  19.de ab 
ca  eri5  non  recedit  Cepol  confi.iS.MagidcrlacobS 
num.i6.&:conn.i9.viroproceflu.numiS.&:  fcq. 

20  Vei  alitcrfcdo  loco tfcconciliari  poflunt  Doclo- 
tes  inter  fe  didcnticntcs.dcclarJdo  tex.in  dida  clem. 
•i.dchomic.vt  illa  verba,  nd  valSsfc  alitcrrucri»  dcc. 
anrcUigidcbeanttucri,fcilicctabiniuria,qux  aggref 
foabaggrcflbrctnfiigitur.cogcndoiilnmbigaincor 
fipcrc.Nam  fi  aliter  non  p6t  lea  fuga  defcndccei  lici 
tum  cd ei  fugatorem occidere, nc  hanc  violentiam 
patiatur,  nec  vis  facienda  ed  1 an  potuerit  fugere  finc 
Tcrecundia,  vel  non ; quia  fuga  ed  vilii.is,  & vitium 
smLmhdc  veiam  dixiinusiignominiofadc  periculola 
&ppa  neminem  teneri cain  eligcrcrcnm  ch.imasot 
timara  plusamct  l'c  in  vngue pedis. quam aduerfa* 
tiam  in  vertice  capitis : idcirco  non  debet  quis  hanc 
liigK  iniurii  pati , Ibd  potius  offendere  cd,  qui  altcru 
ad  fiigam  compellere  imendjt;ficccnruitBaiinc6r. 
i la.Vifis  a£ijsn.  t . v«r.  j . cd  prarmirtendum  vol.4. 

31  Idudiamcndcclara  tpcreudcmBal.locociraro. 
vcr.ego  dicOf&c.vt  procedat,  quando  fuga  cd 
Aaiquia  aducrfirius  cd  a (ergo  r qoia  tunc  non  renet 
fugere»  vt  iam  fuperiuscxpltcauiinus . Si  vero  fufpe- 
^ non  ed,  fedeligibiljs  apudgraucs , dc  fenfatos  vi* 
lOSiquiccdandodani  locum  vacuum  ,dc  innoxium, 
& tunc  debet  quis  fugere.de  abreondere  fc,  dc  rixas  fu 
^cte  ,quo  J ed  de  prudentia  naturali,  qux  docet  nos, 
interduomala, maius cuitare-Nam  ficun  prudentia 
cd  menn  non  fcopponcreiita  furor  eiret,nfuriol‘um 
eoiiarcpofrcsjdc  nolles. 

32  Dicetterriofad faluandum  Bal.ind.l.i.Cdccu* 
fetf.  dc  Rom.  d.fing.i  s.quod  eonim  fnU  locum  fibi 
vendicarc  poterit , qn  cohrroucrtinir,  an  quis^ptec 
faomicidiumincurratirrcguUntatcm  ,di  dicendum 
vr  cum  Baid.  dc  Romano , quod  fi  non  probetur  ho* 
middium  commilVum  fuitie  c^^ncccflariamdcfcn- 
iiooem)i  non  exculari  occidentem  ab  irregularitate, 
iuxta  terminos  d elem  i-dc  homic.cum  dia  glo.  &c. 
clcricus.paganumidcc.de  his  clericus,  d.to.cum  glo. 
ibi.  in  verbo  de  his,  quibus  in  lociscxprei^  rcquiht, 
qiiila  neceditas  fu incuitabilis, nec  fatiscfTct  d proba 
rctur probabilis,  perrones ibi  adduffas;  fccus  vero» 
quoad  cuirationem  alterius  poenx  occidenti  infitgS* 
^quia  eocafiinon  ita.ard.i,  dc  nccdTariarequirC' 
retor  defciifio;  cum  nec  a ggicflUs  fugere  teneatur , p 
iupradida;dc  ita  inucni  Auchdeclaranc  indclcm.  i 
colum-i.pod  j.notab.  vcrlic.  hoc  vitimum  non  cre- 
do dc  homic.  dc  ibi  Card  Zabar  coi.  t.pofinu.26.in 
iin.qucmrcquiturNtcoI.Pign.inaddi.ad  fing.Rom. 
stin  fin.  in  quotum  fententiam  defccndit  ciiam  lo* 
doc.PamoKud.  in  praitcrim.  cap.77.  pofl  nu.9.vcr. 
ifiud  autem  cfi  verum. 

2j  QnartodicicetiaiT)  topinionem  Bal.  dc  afTcclaru 
procedere  db  iure  canon  ico.  quo  quis  tenetur  fugere, 
£t  fi  fit  ei  fiiga  ignominio! a , dummodo  fit  line  peri- 
culo^quia  melius  cfi  pati  aliqnaldlzfiongfamx,  qua 
hominem  cxcandclccre.noatnficeft  de  iurccimlj, 
vtforr^  probauimos^deptoat  declarat  Irnoondc-r. 


qux  incip  fi  fbrioftis.num.  t r.de  homic.de  ibi  Zabar 
q.xd.Fel  in  d.c.fufccpiinus, in  fin.Carrcr  in  prad.cn- 
min.S-circa  num.i  j i.ver.iurc  autem  Canonico  v bi 
plurcs  citat.de  HercuiJn  tr.-id.  dc  caut.  dc  non  oden- 
dcndo.cap.30.num.31.de  fcq. 

14  Sccundopdtconcluf  ampliari,  fvt  etiam  dicatur 
ad  defenfam  aliquem  occidiHe hominem,  fi  probet 
illum, qui  abiproimcr/ec^uscfi,fui(rcininridijspo!i 
nim  dc  ipfum  cxpcdaflc,vrintcrficcrcr,  co.n.cafu  p- 
mifrumefilimilcsinlidiatorcs  przucnire.dc  cosin- 
* Krficcrc;vtvniucrfbs*Dod.inhancdcfccndcrcfcn 
temiam  aiiirmauit  Placa. iib.  1 .dclidorum  c.  2 1 .n.  ix 
quem  ad  hanc  rem  citat  lul.Qa.in  praxi  crim.§. ho- 
micidium vcr.pdtctiamhoJiiicida.qiio  in  locotOud 
declarat,  vt  demum  verum  (it , ficx  huiurmodi  infi- 
di  stale  periculum  adeo  eminens  !ir , vt  non  1'uis  tu- 
to cuiiaripofTct  nili  occidendo  infidiatorem  .-fiautS. 
iprcinfidiarorcomprchcndi  ,aiuuitari  polfct,  illius 
cfi opinionis , quod  homicida  non  ficabaiiqua  pcc- 
na  cxtraordinari.a  exculandus.  Dc  hoc  t.inicn  fc  rcit- 
cit  ad  ea , qua; dixit  fiipra  in  verf  Icd  quomodo, qu8 
locum  tamen  confu  Iere  poteris, 
a 5 Tertio  amplianda  erit  conclnf.  f vt  fi  dubiu  fit,  q$ 
fuerit  aggreUbr  in  rixand  e!Tcc'fum , vtoccidesdicac 
occidiQcadfbi  defenfioneprobandobonam  fama, 
& vmm  pacificam  ipfius occidentis , cx  hoc  przfu- 
mitunpfum  fuificinfulnmim , A cx  conlcqucntiob 
tuitionem  fuiipfmsinrcifccilVeaducrrarium  ;q.iqui 
bonzfamxefi.infultatusfcmpcr  prxfumiturjU. colli 
gere  eft  cx  contcxiu.l.nonocs.S.barbaria.ft  dc  rcini- 
lita.&fpcciarimjdchocIcripfcTcIo.l-ab.fif  Flo-ind. 
l.i,?i.cum  aricfcs.fi'li  qu.idrpau.  fcc.dica.quoruau* 
^loriutc  id  vcriifimimi  .arbitratiLscft  Alcx.intraif. 
prxfump.fcg.j.pralump.39.  nu.».&  confiiluii  Io.de 
Amic.confi.ii.num.io.v^Gramm.confi.ap.  iiu.iy. 
vol.j.qiicm  refert  Fd.inc.diiccli.colpcniil-num.  14 
voluicet  Alcxdccxccp.  quibttsconfuiemloadhxlic 
BcrTaz.conf‘i.nu.i^.lib.2.A'  ccnfnit  DOcl.i.Vipcl!. 
confj.liS.&  Hcrcu.dccautio  non  otfen.c.i.3o.n.r7. 
q>antccumfcrip(itCirrcr.iii  pracf.cnm.^.circ.)  iiu. 
i 3 9. vbi  alias  prxliimptioncs.quibus  quis  prxlutnitur 
aggrefTor,  rccenfui  t,qius  per  te  videre  poteris ; ad 

idem  adeas  noflias  conduliones  In  verb.  aggreflbr, 
& in  vcrb.otfcnfor.vbi  dc  hi.s  abunde  diflcruimus, 
z6  ut  ^ conira  probando  f g>  illc.qni  repcriuir  mortuus 
fucritrixofus,  piarfuinitiirctiain  fujflc  .aggrtiror.dc 

atcrca  licuiffc  contra  cum  fc  opponere . vt  idcin 
: Amicxiconlii.a  1 .num.i^Khti:  flripfir,  & illum 
rcfcrcndolcquutus  efi  Bcrtaz.diclo  confil.  i.mmi.i  t 
quialios,idem  (cncnte&citar  Q^iod  & priiisanimad- 
uercitCard.Zibarchin  clcm.r.q.  1 3 nuin.j /.dc  ho- 
mic.vbi  concludit,  quod  repeitisdiioliusinuiccm  ri- 
xantibuSjSc  ignoMiur , vrer  primo  incepenr  altorum 
inlulrare.prxfutncndum  omnino  cifc  contra  magis 
rixofum.pcrrcx.in  d.l.non  omnes.  Sa  barbaris.  fV.  dc 
rc  milit.cui  confcnlit  Alc.prxiumpr.  p.num.p.  dc  cd 
probauitGramm.not.a4.num.<.quuntcrminisallc 
gat  Albcr.de  Rofa.jnd.l.vt  vim.ff.de  iur.  Hoc 
etiam  veiiffmium  cenfuii  Cc  pol.  confj.asi.  nu.  1 3.dc 
conGlioz9.num.ii.de  tradidit D.VulpclI.diclocdG 
lioiiSjium.iS. 

27  Quartoampliaconclu.tvccaprxcipuc  locuflbi 
vcndfcaret,  qh  qsocciditillum.qui  prtor  fuit  pnnere 
manas  ad  arma  n.im  cx  ilio  aftu  cenfetur  ^uocaior 
& aggrefTor, vt  proditumefi  i Blanc.in  praeteri.!». 3- 
parsdcfCTionis.fol.mihi  14s.1i.16. 3clufacm*a  C?p. 
in  conf.z8.n.5.7.9.3cinconti9.n.7.idcc5fui(  Franc. 
AluatoMnconf.74.n.29.in  t.voI.confcrim.Talis  n. 
qm  manus  ponit  ad  arma.fcmpcr  df  habere  pixfum- 
prione  iuris  edtra  fc,vt  pulch  re  IcripGt  Arc.m  couG. 
34.vifis  diligenter  coi.  r.vcrfi,  eft  pla.’inittcndum,cv' 
qua  przfunipnonedr,pbata  ncceflariadcfcnlio^quia 
uon  cli  cxfK*ctandapctcuHio,  urrcctcdixitBaidas 
Jo/ej/bi  M.iJbardt,fol.z,  Mm  4 io 
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irlC.ttidevi.&C^ftl  d.cdnli.2j. 
nu.io.BcttazUtc  confi.ioi  .num.i.fic  kq.&  conii,  i. 
nu.  iS.vbi  prope  IntinitoscitarNam  terror  armomm 
lUfficit  .vtiufta  dicatur  defeniio  »rccundum  Arer,  in 
tra^.  Biaicf  in  vcrb.&didusTitius  fc defendendo- 
col.a. verf.dixii  quod  liclus.  poft  med.cuiusMidum 
authoritate.  plurimorum  fctibcntium  cocfimiauit 
idem  ^rtaidocis  proxime  allatis . 

M Quamampliaiionem  tfubampliare  poteris,  vtft 
procedat  in  coqui  habebat  enfeiTi  fub  brachio  ex  pe* 
datem  aducrfariumdcbcnt€  perviam  tranfirc  ,nam 
lipoidea  cuaginauit  contra  eum,  licite  interfici potc- 
fit*  & dicitur  occifus  ad  defenfionem , vt  Author  cft 
Bertaz  d.conf.  i o r num.  i o.pct  C^pol.d.confi. 28.0.7 
& alios  per  eundem  ibiallatos.  namqDotics  aliquis 
aliquem  cxpeflar,  vt  occidar,  licitum  eft, illum  expe* 
€lantcm,  & gladie,  & ferro  rcpeIlcre,nccpofica  tan* 
quam  homicida  tenetur;  quia  ranqu.iin  defenfor 
piiz  falutis  in  nuUoPcccane  videtur, ve  probatur  in  U 
is,qui  pcrcuIlbrem.C.ad  lcgemCorn.de  lican  dcla* 
ti  per  C^p.  conf44-  nnm.  *. 

29  Modo  intcliigendatprimo  IqcoeftcAclufio  nrat 
Vt  defendo  pp  quam  quis.iuxca  liipra  narrata, ex aifa 
tui  ab  homicidio  dcbcarcfic  fadla  cum  moderamine 
inculpatxruteljciproataDioclcr.de  Mixim  lmpp. 
fancimm  cft  in  l.x.  Cvndc  vi.&  a Vlpianorcfpdfum 
cft  in  1.5.  S.cum  igitur,  ff.de  vi,&  vi  armat-  Idem  vna 

* mente oes*ScribcfcsadilUiura,5calibi,  vbi  de  hac 
re  verba  faccrC)Comprobarunt,prxcipue  Bald.  in  d.I. 

30  i.num.?.vbi  declarando  hanc  voccnii  fcum  mode- 
ramine,tnrclligir  imporr.irc  illud,  quod  fc  defendens 
tranfccndcre  nd  debear  inculpata  tutclam;&inc  duo 
in  dcfcnfionc requiri  ibi  pro’ tetur, tutelam,  (ciliccf, 
&irrcdargtnbilcm  liueinculparacpjia  culpalisdcfcn 

. fa  non  eft  pcnniHardc  concludit  it?i.  nu.4  dcfcnfionc 
veram, & inodcnram  effe, quanta  cxpcdit,icidcono 
plusfaccre-quam  oportet, nccalitcrqmdcx ex  varijs 
ciiTunftantiis  arbitrabitur.  Hoc  etiam  voluit  Accur. 
in  d.I.  I. in  vcr.modcrationc.  C.vndc  vi-  vbi  de  haere 
magiftralcm  tr.idit  docirinam ; & latius  iftud  docet 
Blanc.in  prad-crim.in  ?.p.dcfcnlionis,lolmihi  146. 
niim.i.Clar  et  id  confirm.iuitin  pracl.crim.S. homi- 
cidium vcif  Icias  tamen, & confuluitGramm.confil. 

* 64-num.a.qui  * communem  dicir,  quod  &c  plene  exa 
min.itutpcr  Angd.de  Arct.inir.tfl.malcf  in\;crb.3c 
difiiis  Titius  Icdv'fcndcndo.  10. coUi.verfi. ex  hlsCar- 
rcr.itcm  inpr.i^l.crim.if.circamn.ps.  vcrf.citcaquar- 
tnm. Iftud  Itidem  rompiobit  .M  nft.inconll.ai.n.H 
6c  In  confi  lio*nn.>4.vct.naJiukfcnfio.  lo.de  Amic. 
confi.77.  vcrl.no.*  obftar.  in  contrarium,  qui  pariter 

■*  de*  communi  Doiftorum  lententia  reftaturCcp.ctii 
in  co.rf.  .»2.  nin%4.  ti  ivcie  animjdue.nt  prxdarus 
Dom.Odau.V  pd.conf.i  i^.mim.i6.alitcr,li  aggref 
fm  excedat  modum  in  fcdcfcndcqdo,vtiquc  criipu 
nicndus,licet  non  pcena  ordinaria,  vtpcr  Ciar.dido 
vcrficfcias  tamen. 

3 I 'Qnod  quidetn  moderament ’circa  tria  przcipiic 
coniiJcranmtbcrmcnics  confirtcte;  videlicet, circa 
moilum  fc  defenden  Ji,circa  tempus,  Jc  citeacaufam 
dcfcnlionis.idqncprobanmiauihorit.itc  gl.d.l.i.  C. 
vndcvi.- jipia  tr.idiM  habcnmrrcquilitahuiufmodi, 
ex  tcccr,rionbusduitBlanc.in  pra^.  crim.  ind.j. 
p di  fenfionts.mini.2.3crcq.  Clar.in  prrd.d-S-homi- 
cidiimi  vcrfic.fcir.s  tamen.  AiCarrcr.  pariter  in  d.pra. 
si.urcamnn.95.&  fcq.ac  Bolog.inconli.}6.  colum. 
5 vcrfic.  verum  fidicatuv. 

Sz  Circa  pnmu  dcmodofcdcfcndcndi  dixerant, eo- 
dem g9aerearmooim,quo  quis  pcrcuffus  fuit, eodem 
it  geftete  Ic  defendere  debere;  vtft  armis  inferatur 
violentia, armisquoquerepcllaiur,  (1  line  armis  fimi 
li  modorepeilatur.cxempli  gratia,  qnquifpiain  inec 
mismuaditme,  fi;d  pugnistatum  bellaturus, inermis 
quoque  mcdd^dain>aciiii  tantum pugnis  idiftam 


oportet  i ideft , eft  mihi  lici ftim  illum  gladio  pec- 
cutcre,  pergl.in d.I. I. in  verb- moderamine.  C.  vnde 
vi.icpcrtcx.  ind.i.j  $.eu  igitur,  ff.de vi,  &viarm.3c 
dixit  Blanc.loLo  proxime  citat.num.  Caitcr.vbi 
fupm»&  m circa, num. 9^.  & Clar.  loco  lam  alf^a- 
to,aclodeAinic.d.conii.77.vcrf.nonobft.iSc  lodoc. 
In  pra^.criin.  c.76.mim.  14. 

3 3 Iftud  in  intclligc  t vcrCim  cffciqn  qualira.sarmorfi 
non  excedar ; Iccusvero  fiminnar,  vt  in  calu  ia  quo 
ContuluitGratnmnr.d.conri.6j.num.7.dc  illo, qui  cft 
lancea  imm  contra  alterum’,  vbicommuneconda- 
dit,qu6dapgrefl’maducrfus  cum  potuit  cuvn  cafefe 
tueri, dtaduerlanumviilncr.ire,  quem  Jocum  dtat 
BUnc.d.pra^.cnm.^p.dcfenflonisinum.^.namfiag 
greffus  Ic  defendat  cxiguioribus]armis,  non  dteime 
excedere  moderamen  incuip.itx  turdx ; quia  quali- 
tas iUa,qiKedelidcr.uur,  in  fui  dcfcnlione  non  cxclu^ 
dit  minontatem  > Icd  cxcclTum  tantum ; vt  declarat 
Carrcr.d.pradf.crim.d.$.circa  d.n.96.  pergi,  inconft. 
padscultum  ibidemfiminoribuscrcdo. 

34  Exquib.infeiuntfOofl.qilicumenfcfit  infaltus 
poterit  infui  canis  pugione  fc  tueri, & dicetur  eu  ^qua 
libus  armis  ie  dcfeudiife.vc  i poena  ex  cufetur.ldft  ar- 
bitrandum eft,Q  iniultarus  enic  fufte  occidatjfccu&m 
econucrfo  H pugione , vel  fufte  quisinlultatur.&ag 
grcnuscnleimcrficiatiquuruiic  dicitur  cxcelfiisia 
armis  rel^dujnaiqualicatiscatum,ri  per  cund£Car 
rer  loco  proxime  cirato.qui  adducitCramma.  fo.de 
Amic.ic  Lmfranc.dcOrian.locsfupcriusaddiiflis 
ac  Mar.in  conti  ai.num.{8.quiidcmcomiraiac.lPa* 
ri  modo  dicendum  erit  li  aliquis  inUiltat  me, cumba 
cuIo.3c  ego  percutiam  cum  gladio , quod  nonexetf- 
fet,  ncccum  modcrainineincuipatxrurelx  idfccifle 

♦ dicipofcft.  VI  ita  tenere ‘communiter  Scribcnrcaaf- 
firma.  Ciar.d.i^.ho  nicidmm.d.vcrf.lcias  tamen. ' 

j 5 Quod  tn  veii  m temperes,  t vt  id  non  habeat  locu, 
quando  cxecilus  detur  in  pctfona  iniultantis,',vr  quia 
forte  iplc  lbrnor,3c  rebullior  erat  aggrciVo.Na  tunc 
permitium  cft  etiam  armis  inxqujfibus  fe  tuca  ve 

• *c6itcr  Docl. in  d.I.  1. Cvndc  vi, 3c  Ual.inl.i.cal.ii. 
verfni  .iiVcnor.C.  dcconfelf  prodiderunt,  &,  iVquuti 
funtB.anc.3c  Carrer-  locis iam  lixpe  citatis,  5c  lodoc. 
Damhoudd.pra^.crim  eap.66.inim.i4.iiiagisenim 
attendenda  cft  paritas  pcilbnarum,quim  arniorilTc- 
eundum  Bal  in  d.I.  r.ounv4.  C.vndc  vi.  in  Icc.^  bicx 
eo  infbrt,qubd  Hqnispluspoteft  cum  pugno  altus 
ciun  enfc,  quod  ia  dubio  debil  is,  ne  a potente  pcrcu* 
rinmr  cQ  pugno?poteritl'c  defendere  cum  gladio  qa 
dcicdus  virium p6r  fuppleri cum  lucramincacmo* 
niimvr  per  eundem  Bai.ind.I.i  nu.i6.in  repet. 

iiccimdb  temperandum  cft  illud  didlum,f  ve  n6  p 
cedat,  qft  quis  aliter  le  defendae  ncquiucrit : nam  eo 
calu,3c  armis  inzquahbus,aggicnbvtilicebir.cx  no. 
p DoLf.in  d.I. is, qui  aggrclforcm.  C.ad  legem  Corn. 
delica. nam  curaicnddcbcmuscquaiiMtSaimomm 
vbi  ncccllitat^  euitarenon  poflumus;  ve  dixit  Bal.m 
repcc.d.l.i.nu.i;.quia  ncccintasfaciccxcul'abi!e,qd 
aiiasnonliccrcc.l.qui  potuerit,  ff.de  manumilV.icft. 

Quocirca  illudmpraifcntia  in  dubiu  rciiocan  por, 

37fan  ii  i iuilbrcnfc.vcl  pugione  arm.irus,  aggredia- 
tur adutrlarium , de  aggrclfus  inermis  repcriaturncc 
penes  fe  alta  arma  h.ibeat , quam  paruum  fclopctuiu 
(vulgo  p:ftollamnuncupa:um)quodaliadccaurain 
ocaili6rcrinebar,6talia  via  Hbl  non  eratparata,qua 
periculum  cuaderepoffet,  nfli  exonerando  Iclopciu 
contra  aggrelTorc,  liceat  eo  calu  libi  illo  genere  ar* 
moram  rcliftcreaduetfario.criam  ipium  occidendo. 

Et  pro  patre  negaciuat  vf  dicendum  non  dicere 
ex eopnscipuc,quod ctO  rdopemm dicatur exigau 
telum  rclpcducnlisitainc  quia  habet traiftiun  velo- 
cius,cniinitsq;  offendat,  ui  hoc  dicitur  valde  excede- 
re cnfem  i & ratione  huius  cxccftusctiSinxqualitatS 
atmoru  extare  & piopcaea  dicebat  Balon  lccl.d.1.  t. 

uum.i. 


Dep’robationib. 

aum.  C-vndc  vi,  quod  vcnfcns  percutere  mecB  fe- 
10)non  mihi  licet  eum  arcu  dcpelicre;  vt  ctiain  huc 
fenfutn  illum  citat  Maria.Salamo.ibidcm  nu.6.verC 
iam  de  inculpata  tutela^cuius didum  admodum  in* 
feruirc  videtur  quxftioni  noftrx. 
tjp  Attamen  veriuscontrariumf  ceferi  oportetjfi  fup. 
ponamus  aggreflum  cnfc  ita  ardatu  fuiile,vt  nu  Hne 
difctimincpropri^falutiseuaderequcat,  vcl  Gn6  fi- 
ne dedecore  fugere  ei  fas  lir.  Hoccuim  cafucofenta- 
ncurhofi  ,vnicuiq;  liccre  audaciam  aduerfarij  repri- 
mere,eiufq;  afialtum  praiucnitc  potitis, quam  i plaga 
accepta  tarde  vendicarejquia  vt  ImpcrarorcsValen- 
tinianus,  Theodo.  & Arcad.  edixerunt  in  1.  vnica.C. 
quando  lic.vnicuiq;  fine  iud.ie  vin.mciiusefioccur- 
rerc  in  tempore, qUim  poft  exitum  vindicare;  nccef- 
CtJs  cnim,vt  paulo  ante  dicebamus  ex  fenten.  Bal.in 
d.l.  t.C.vndc  vi-nu.  1 3.cxcurabilc,(Sc  punibilc  facit.q» 
alias  non 'cflcc;  & nonconfideram  iuraxqualitatcin 
armomm  vbi  necclfitas  i pfa  impellit  nos.  vnde  fi  cui 
tareno  valeo, &fbgani  arripere  non  debeo  propter 
. vitupcriiim,quod ex  ea  mihi  infurgir,tas  non  cll  ad- 
nerfarium  cxpcdarc,vtmcccdit,pcrgl.inl.^.vcrfic. 
^ui  armati.ff.de  Vi,fic  vi  arma.fed  armis,  qual  iaciinq; 
nnt,&qu^ad  manus  meas  pemeniunr, illam  repelle* 
re  permitti  dcbet;cum  melius  fitantc  vulnerata  cau- 
fam  occurrere, qudm  poft  remedium  quaerere,  vt  idg 
Ba!.dixitinrcpct.d.fr7. 

Alias  fi  ita  ftridc  ad  corticem  fcnrenriam  DD.  vt 
armis  insqualibusdefendere  nd  rit}icitutn,imellige 
mus  per  multa  incommoda  nos  inde  (equi  cfi  ncccf 
' fe:nam  primo  in  arbitrioinridiofiaagrc(1briscrit,mc 
- manu  vacua  petere, ego  amem, qui  torri  fortuna  tue 
telum  tcncOjillud  obticete  debuero, vtitirta  litdefcii' 

• ilo.ficetia  fi  quis  pugione  ine  perriucr'*  luifidit,  mihi 

ftringerccnfcm  contra  cum  pcnmUlim  n6  ent,  fi  in- 
j culpata  tuiela  dici  non  potc.^l.quzlo.igiori  telo  fit. 

I Quod  quidem  maximu  ablurdum  edet,  vt  admonet 

Bald-ind.l.i.nu.ii.C.vndevi,  qui  de  impingendo 
colapho  loquiiur:&  iate  id  validisrationibusiSc  tex- 
tuum ponderationibus  tuetur  Maiia.Salam. in  repet, 
l.vt  vim  nu.<5.  vfq;  ad  nu.  IO.  ft.de  luft.&iur.vbi  poft 
multa  concIudit,(iuc  inermem, fiucarmatum  aggref 
forem  tuum  repuleris, vel  fufte,  vel  gladio, vel  lucca, 

‘ vel  faxis,vcl  arcu , vel  hi$  omnibus  nulla  lege  prohi- 
beris;  ibique  quamphira  alia  ad  hanc  tem  fpcclantia 
addit, quae  per  te  videre  poteris. 

\ 40  In  illam  tamen  dcfccndcrcmlcntcntiam,fquod  fi 

retincns/copictumin  abfcondlto,idaliq^odolofa- 
l cerer, vtaduerfarium  traheret  ad  pugnam , tanquam 

inermis  vidcrcrur,&exindccximptouilbpofitisma- 
I nibus  ad  icoplctum  ap.grtflbrcm  intcrficcrcr,jfto  ca- 

I fu  non  excufaretur,quia  potius  i pfcprouocator  dici 

pofrct,  quam  prouocatas , cum  pofler  eukatc , & no- 
luit,vt  fraude  aduerfarium  deciperet. 

41  Idem  arbitrarer,  f fi  iprcmctaggrcfiuscindus  eficc 
enfc,&  fcopicto,  & cum  pofter  ftringcteenfcm  con- 
tra aggrdTotcm , & fcdcfcnderc , illum  abiccit , & 

' manus  ad  fcoplcium  poUiir  occidendo  ; hoc  etiam 
cafunon cenfcrctur neccfiitateintcrfcciflc  , fcd  vo* 
luntktc,non  ad  defenfam,fed  ad  Vindidam;  arg.  eo- 
rum quae  tradidimnsin  concl.8d4.nu.  to. 

■ Circa  fecundum  requiritur,  vttcmporiszqualitas 
' 4ztfctuetur hoc  cft fi fubito adortus fim)mcfubito  it£ 
dcfenda,ncc  poft  diutina  inuafionisintcruallaifediU 
• Jic6,&pcncevcftigio,atq;inipfoprimoaggrciroris 
..  fiirore  interficere  mihi  fas  fit;ni  fi  poft  fpatia  aliquot 
' autintcruallateporisidhomicidiumcdtigilTet,vin- 

difla,6c  n5  defenfio  dfet  exiftimanda.l.nullos.  C.de 
iudx.&  oelic.cui  concordat.c.porro.  iun^a  gto.a.dc 
diuor.Ad  idem  cft  tcx.l.  j.§.  cumqui.ff.de  vi,&  vi  at- 
ma.  no.ctia  in  d.l.  i.  C.vnde  vi,  & in  d.l.  vt  vim.ff.de 
iuft.&  iur.  quotum  mrium  auchoritatc,  id  etiam  tra  • 
j , didnunt  Carte:.  in  pia^.d.S.  dica,  num . 107.  filanc. 
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in  ead.praff.d.3.par.defcnf  num..5.1odo>  Damhoud* 
pariter  in  prad  c.vd.num.  1 1 .&  fcq. 

4}  Verum  tamen  j cft  hic  animaducrtcodfi,qu(^  in- 
contincnti,&  no  ex  interuallo  dicitur  dcfeufio 
V fi  antequa  dcucniatur  ad  aliquos  aclus  cxtraneos,fcd 
“in  aggreflu  ipfo,  atque  in  pugnz  cotiniutionc  esedes 
ip(acomtnittatur,l.li  ex  plagis.^,  tabernarius,  ff.ad  1. 
Aquil.&fcriplitBar.in  d.I  i.  verfi  circa  hoc,  C.vnde 
Vi, vbi  etiam  Aicx.de  per  Abb.iac.oIim.col.4.nu.to. 
dcrcftir.fpoI.Blanc.ctia  d.3.par.dcfcnfinu.6.  & Car- 
rer.in  co.i^.circa  nu.io8.Djmohud.ybi  fupra . 

'44  Quorum  fententia  f eo  vfquc  pro  vera  accipienda 
cft,vtncccflc  habeat occilbr probare defenfionefa- 
damfuifleincontinS*i,&  no(icxinrcruallo,alioqui 
vitio,  & non  defculio  pra-linnctctur , vt  late  probat 
Caner.d.i).circa.nu.i09.cx  tradim per  Ang  intraA. 
malcf  in  verb-didus  Titiusfc  defendendo, colum.3. 
vcif.aducrtasjvbi  tamen  idem  Angcl.arbitrioiudicis 

* relinquit;  an  occifio  adoftenfam  , an  ad  vindidani 
com milia  fuerit. 

45  • Secundo intcliigenda  eft  fententia  f prxdiflorum 
dedefenfione  incuntlncnii,  vtcoulq-  vera  (it,vt  per- 
cuftbh ncceftelit  probare,  fecincdcfenfioncm ante 
fa<ftum,dc  non  poll,niIi  mcdiate,fucccliiuc,vcl  quafi 
mcdiate.-ficccnliiit  Bal.in  d.l.i.num.io.vctf.jconclu 
de.  C.vnde  vi,  quem  icquitur  Catrer.  & Blatic.  locis 
proxime  adductis. 

46  Hmc  cbnfcquitur.tquod  fi  inuafor  poft  vulnus  il- 
latu ftatim  aufugiat,  de  percuiluscurrcspoftinlequi-  ■ 
ttir,cumq;  occiUat,non  dicitur  incontiniii,  & ad  ne- 
ccliariaindefenfain  intcrfccille,  ex  qiio  non  ncccfli- 

* ' tatcdef«nfionis,(cd  tumore  vltionis,&  noqa  timuit 
. fe  \itcrius'percuti,  ledvtvindiftam  de  vulnere  ia  ac- 
‘ ccptoliiinercr  pr^liimcndu  infequucu  fuillc:  lic  pro- 
ditum eft  a Bal.in  d.l.  1 .in  rcpct.nu.as.vcrf. lo.qucti- 
Kir.C.vndc  vi, qui  ciratC'y.Arcr.& alios  idem  fcntic- 
tes,  idem  ccnluitC.aircr.ind.  pract.  criintn.d.$.circa 
num.  1 10.  verf.  quid  ii  aggreflbr.de  fciipfit  ante  cum 
Batto.inl.fi  ex  piagis,b.ubcmatjus.  ff.ad  1.  Aquil.de 
Dec.in  d.U  i.nu.  lo.veif  tccus  tamen . 

47  1 Quod  raincnticmperaudum  erit  prim6»vt  verum 
fit,  li  percuflbr  animum  repercutiendi  n5  habucrit:qt 

. ex conicdurisarbirrio iudicis  videndumjerit,  anco 
cafu  licucritpcrcuflbinrequietum  poft  plagam  ac- 
ceptam,de  occidere  aducrlariu  .•  vt  nos  docet  Carrer. 

' eo.loco,vwl.tcmp^tamcn,  vbi  etiam  idem  ftatue* 
dum  cfle  cenfuit , fi  i ple  aggrclTor  poft  pcrcuflioncm 
ftarct.  cum  & tunc  pniumamrhabcic  animum  rep- 
emiendi  durante  rixa, per  Barr.in  d.S.rabcrnarius ,6c 
in  d.  1.1  .qui  docet  id  deprehedi  ex  qualitate  pcrfonsC, 
de  fafloium:&  per  Dec.in  d.l. i.nu.  10.  verf  li  vero. 

48  HincadmonetnoslBal.ind.l.i.nu.44. vcrf.vlrimo  • 
concludo.  Aduoca tum  debere  cfle  cautum,  vrfaciat 
articulum, quod  durate  rixa  fuit  facia  percuflioi  pri- 
mo pcrcuflio,&  no  poft  pcrciilfioncm,cuni  tue  dicc- 
rcmtfcciftcadvindidam,&nonaddcfcnlioncm.  ' . 

4P  Secundo  velim  dcclares,tqu6d  Se  li  pcrculTorc  fu- 
gientem n6firpcrmjfsumoccidcrc,vtcftdittum,ta 
, fi  occideretur  po;i  vulnus  acceptum  i percufso,oc. 
cidens  no  debere  puniri  poena  ordinaria  homicidij : 
quia  propter  iultuin  dolore  ex  prxambula  perculTio* 
ne  commotus  pi^umitur  occidiisc,quo  fir,vt  mitius 
pu^ii  debeat,  iccundum  Abb.incap.i.dciniurijs,dc 
0ec.ind.l.i.nu.ii.  verf  & licet, Ifdeiuft.&iur.pcr  no. 
didum  Anto.de  Butr.  in  d.c.olim.il  i.col.vlr.verf ia 
quantum  dixi.dcreftimc.fpol.  vbi  etiam  dicit,  quo4 

* taliscxccdcns  moderamen  punitur, ut  culpofus,  non 
vt'dolofa.s.idcm  oblcruauit  Fcly.in  c.figoificafti  il  2. 

5onu.i4.dcboinicid.lemiensideueairc;  f quia  homo 
inccnlb  calore  permotus  no  cft  in  plenitudine  intel- 
Icdus  ad  id  criara  multa  adducit  Caner. iqd.prad. 
crim.§.drca,nu.  1 10.  verf  tempora  etiam . 

Dcclaiataraeo,tvtpt«didaiocuQihabeam,  nifi 
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{a  d.l.  r.ntfta.r7,&  ifS.C.ynde  vi.&  C?poI.d.con(j.2«. 
nu.io.Benazlatc  confi.ioj.num.^.&  Icq.&confi.r. 
rm.  is.vbt  prope  intinitoscitar.Nam  terror  arinomin 
fufficit.vtiufta  dicatur dcfcnfio  , fecundum  Arct.in 
traA.  malef.invcrb.  & diftus  Titius  fc  defendendo, 
eoi. 2.  vcrf.dixi.  quod  licitas,  poft  med.cuius‘di£lum 
authoritate.  plurimorum  feribentium  confirmauit 
idem  ^rta2.lods proxime  allatis. 

QuamampUationein  flubampliare  poteris»  vtet 
procedat  in  co.qui  habebat  enfem  fub  brachio  expe- 
rtem aduerfariiim  dcbcnt6  per  viani  tranlirc ; nara 
ii  pofteaeuaginauit  contra  eum,  licite  intcrrtcipotc- 
fit»  & dicitur  occifus  ad  defenfionem , vt  Author  cft 
^rtaz  d.conf.  i o t num. i o.per  Ccpol.d.confi.zS.n.y 
& alios  per  tiindcm  ibiallatos.  namqnotics  aliquis 
aliquem  cxpctftat,  vt  occidar,  licitum  cft.i  Ilum  cxpcr 
Oantem,  & gladie»  & ferro  rcpcl Iere, nec  poftea  tan* 
quam  homicida  tenetur;  quia  ranquain  defenfor  ja- 
ptix  falutis  in  nullopcccailc  videtur,vt  probatur  in  I, 
js,qui  pctcuflTorcm.C.ad  legem  Corn.  de  ficar.  fic  la- 
ti per  C?p.  conf.44-  num.  j. 

ap  Modo  intcUigcnda-f  primo  lococft  cSclufio  nrai 
Vt  dcfcnfio  ppquam  quis.iuxta  fupra  nanata,cxciifa 
tui  ab  homicidio  dcbcatcflc  fada  cum  moderamine 
inculparxrutclx ; prout  a Di od et.  & Ma«im.lmpp. 
fancitum  eft  in  l.i.  C.vude  vi.&  d Vlpiano  rcfpofura 
cft  in  1.  j.  §.cum  igitur,  ff.de  vi,&  vi  armat.  Idem  vna 

* metite  oes  * Scriberes  ad  ilU  iura,5c  alibi»  vbi  de  hac 
re  verba  facere, comprobarunt.prxcipue  Bald.  in  d.l. 

jo  i.num.t.vbi  declarando  hanc  voccm»tcuin  mode- 
ramine,intClligit  importare  illud,  quod  fe  defendens 
tranfccndcrcnd  debeat  inculpat5turclam;6cific  duo 
in  defenfione requiri  ibi  pro‘iretur, tutelam,  Icilicct, 
& irrcdarguibilem  fiueinculpata:c]ui.iculpalisdcfcn 

. fa  non  cft  pcrmiira,&  concludit  Ibi.  nu.4  defenfione 
veram,&  modcr.iram  cffc,quanra  expedit»^  ideo  no 
plus  faccre.quam  oportcr,nccaliter§[iodcxcx  varijs 
• cirt  unfiantris  arbitrabitur.  Hoc  etiam  voluit  Accur. 
in  d.l.  I. in  vcr.inodcrafionc.  C.vndc  vi.  vbi  de  haere 
niagiftralem  tr.idit  dodrinam  ; 5:  latius  iftud  docet 
Blanc.in  prad.crim.in  ?.p.defenIionis,fbl.mihi  146. 
num.i.Clai.et  id  confirmaiiit  in  prad.crim.§. homi- 
cidium vclflcias  tamen, &confiiluitGramm.confil. 

* 64.num.a.qut  * communem  dicit,  quod  & plene  exa 
minatur  per  Angcl.de  Arct.in  trad.malcf.m  \'crb.5c 
didns  Titius  fc  ddendendo.  lo.colu.vcrfi.cx  his  Car- 
jcr.ircm  in  pra(l.crim.Jf.circ3,n:i.p>.  verf  circa  quar- 
tum.Iftud  indcin comprobu M nii.inconli.ar.n.H 
&in  confi.8o*mi.  )4.vci.na!mierenfio.  lo.de  Amic. 
conii. 77.  veri,  noii  obftar.  in  contrarium,  qui  pariter 
de*  communi  DodOrum  lententia  teflatur  Ccp  ctil 
in  conf.  42.  nnrTi.4.  & rede  animadiie.  tit  prxdarus 
Doni.Oditi.VIpcl.conl.  I ir.num.id.alitcr.fi  aggref 
fiH  excedat  modum  in  rcdcfendet)do,viiquceritpu 
niendus»! icet  non  poena  ordinaria»  vt  per  Clar.  dido 
verfic-feias  tamen. 

3 1 *Qnod  quidem  moderamen  t 'circa  tria  prxeipue 
conii  JcranintScrincntcsconfiftcrcrvidclicer, circa 
modum  fc  defendendi, circa  tempus, & circacaufam 
dcfciilionis.idquc  probarum  authoritate  gl.d.l.i.  C. 
vndcvi.-aqtia  tradit.i  habcntttrrcquilitahuiufmodi, 
&.  ex  rcccnnoribus  dtxi t Blanc.  in  prad.  crim.  in  d.  j. 
p di.fenlionis.num.2.&.fcq.  Clar.in  pnd.d.S.homi- 
adiiim  vcrlic.fcins  tamen,  5cCarrcr.  paritet  in  d.pra. 
sf. circa  ntim.p5.&  feq.ac  Bolog.inconfi.36.  colum. 
5.  verfic.  verum  fi  dicatuv. 

52  Circa  primu  de  modofcdcfcndcndi  dixerunt,  eo- 
dem genere  armorum, quo  quis  pcrcuffus  fuit, eodem 
€t  genere  Ic  defendere  debere;  vt  fi  armis  infemtur 
violentia, armis  quoque  repellatur,  fi  fine  armis  fimi 
li  modo  rcpcllatur.cxcmpli  gratia,  qn  quifpiam  inct 
mismuaditme»ied  pugnistatum  bcllaturus»incrmis 
quoque  me  dcfcndain»ac  illi  cantum  pugnis  ic(iftao) 


oportet  ,Ideft,n^  cft  mihi  licitum  illum  gladiopei» 
emere,  pergi,  in  d.l. i. in  verb.  moderamine,  C.  vnde'' 
vi,  <3c  per  tcx.  in  d.l. 3 ■ §.cu  igitur,  ff.de  vi,  & vi  arm.5c 
dixit  Blanc.loco  proxime  citat.num.3.&  CitTcr.vbi 
fupra, & in  $.circa,num.9^.  & Clar.  loco  inm  allia- 
to,aclodc  Amic.d.confi.77.verf.non  obft,&  lodoc. 
inprad.crim.c.76.num.i4.  - ■ 

33  ifiudm  intclligc  tvcrtimcflbrqn  qualir-rsarmora 
noncxccdar : Iccusvero-fi  minuar,  vt  in  calii  iuquo 
Conluluit  Grammar.d.confi.63.num.^.dc  illo, qui  eu 
lancea  irruit  conrra  aherunv,  vbi  commune  conclu- 
dit , quod  aggreffusaduerfus  cum  potuit  tu«i  cnfc  fc 
tueri » & aducrfiriuni  vuliiernTC , quem  locum  citae 
Blanc.d. prad.cn  m.3p.dcfenlionis,num.^.nani  fi  ag 
gfcffus  fc  defendat  exiguioribus|armis»  non  dicituc 
excedere  moderamen  jnciiJp.arx  tutdx;  quia  qualii- 
tas  ilbiqiKEdcfidcratur,  in  fui  detenfione  non  cxclu»» 
dit  minoritatein » icdexceffum  tantum  j vt  dcclarac 
Carrcr.d.prad.crim.d.S.circad.n.96.  peigl.inconft. ; 
pacis  cultum  ibidem  fi  minoribuscre do . f ■ ;* 

34  Ex  quib.infctunct  Dod.  q>  fi  cum  cnfc  fit  inlhltus 
poterit  infui  catus  pugione  fc  tueri, & dicetur  eu  ^qoa 
libus armis  Ic  dcfcndilTciVt  a poena  ex  cufctur.lde  ar- 
bitrandum eft, fi  infultatus  cnie  fufte  occidatdccustn 
econucrfo  fi  pugione  ,vcl  fufte  quis  infultatur.dc  ag 
greftus  cnie  interficiat;  quia  tunc  dicitur  exccllusia 
aTmisrdpcdumxqualitatisearum,vt  per  ciind&Car 
rer.loco  proxime  citato, qui  adducit  Gramma,  io.de 
Amic.&  Lanfranc.de  Otian.loas  fuperius  addudis 
ac  Mar.in  conii  z i.num.3  S.qui  idem  conrirmat.lPa- 
ri  modo  dicendum  erit  fi  aliquis  iniultat  me, cumba 
culo,5c  ego  percutiam  cum  gladio , quod  nonexoT- 
fet,  necetim  moderamine  inculp.ux  tutelxidfccine 

* diciporeft.  vt  ita  tenere ‘communiter  Scribcnrcsaf- 
firmatClar.d.ii.homicidium.d.vcrf.lciasramon.’  j c 

3 5 Qiibd  tn  veii  m temperes,  t vt  id  non  habeat  locu, 
qiundo  cxccilus  detur  in  perfona  iuiultantis,;vr  quia 
torte  iplc  lorriot,&  robultior  erat  aggrclVo.  Na  tunC 
pcrmillUm  cft  etiam  armis  inxqualibus  Ic  tucn  ,.vc 

* * cbitCT  Dod. in  d-l.i  .C.vndc vi, 3c  B.al.in  l.i.cql.i  x; 
vcrfrit .iilcUbr.  C.  dcconfcff.  prodiderunt,  &.  litquuti 
iiint B. JIIC.3C  Carrer.  locis iam  lirpe  citatis,  & lodoc. 
Damhoud.d.prad.crim  cap.d6.iium.i4niagiscniin 
-attendenda  cftparitaspctfonarum,quam  armoruTe- 
cundum  Bal.in  d.l.  r.num.4-  C.vndc  vi.  in  Icc.  vbi  ex 
eo  ioibrt,qu6d  fi  quis  plus  poceft  cum  pugno » q alius 
cum  enlc;  quod  in  duoio  debilis,  ne  a potente  percu- 
tiamr  cQ  pugno, poterit  Ic  defendere  cum  gladio  qa 
defedus  virium  p6f  fuppicri  cum  luctamine  armo- 
■nim,vr  per  eundem  Bal.in  d.l.  1 . nu.i6.in  repet. 

^6  Scumdo  temperandum  cft  illud  didum,t  vtno 
cedat,  qfi  quis  aliter  fc  defendere  ncquiucrit : nam  eo 
calii),^  armis  inaqualibus,aggrcflbvtilictbir;cx  no. 

' p Dod.in  d.l. is, qui  ag^refforem.  C.ad  legem  Com. 
dciic.i.nam  curare  nodcbemuscqualitateaimorura 
vbi  ncccint.itc  euitarc  non  poflumus;  vt  dixit  B.ai.in 
rcper.d.l.i.nu.i  j.quia  ncccffitas facit cxcufabilc,qcf 
alias  non  liceret, l.qui  potuerit,  ff.de  mannmifl.tcft. 

Quocirca  illud  inpraifcntia  in  dubiu  reuocari  p5r, 

37fan  li  i.iu-ilbr  cnfc, vel  pugione  armarus',  aggredia- 
tur aducrlarium , & aggreflus  inermis  repcriarurncc 
penes  fcali.i  arma  h.ibcat,quam  panium  fclopetuiu 
(vulgo  ptftollam  nuncupa;um)quodaludecaufain 
occulto  rctincbat,&  alia  via  fibi  non  erat  parata.qua 
periculum  cuadere  polfet , nili  exonerando  fclopeiu  • 
contra  aggrdfore , liceat  eo  calii  fibi  illo  genere  ar- 
morum  fdiftcrcaduafario,ctiam  iplum  occidendo. 

Et  pro  parte  ncgatiuaf  vr  dicendum  non4icac 
ex  copra;cipu^,quod  etfi  fclopctum  dicatur cxiguu 
telum rcfpcilucnfis , tainS  quia  h.nbet  traciuin  velo- 
cius,cminusq';  offendat,  in  hoc  dicitur  valde  excede- 
re enfem  ) & tarionc  huius  cxccflbs  ctia  inaiqaalitatS 
atmoiu  extare  dtpropeaea  dicebat  fiaUn  lccl.d.i.i. 

num.j. 


DIgitized  by  Googie 


De  p"fobacionib. 

C.vnde  vi,  quod  vcnfcns  percutere  mecG  fe- 
Jo>non  mihi  licet  eum  arca  depellere;  vt  ctiain  huc 
IcafutTi  illum  citat  Maria.Salamo.ibidcm  nu.6.vcrC 
iam  de  inculpata  tutela^cuiusdi^um  admodum  m- 
feruirc  videtur  quzftioni  noftrx. 

^9  Attamen  verius contrariumf  cgfcri  oportet, fi  fup 
ponamus  aggreflum  enfe  ita  ardatu  fuifl'c,vt  no  fine 
difctiminc  proprie  (almis  euadere  queat,  vel  fi  nd  fi- 
ne dcdccorcfiigerc  ei  fas  (it.  Hoccuim  calu  cofenta- 
iieumofi,vnicuiq;liccrcaudaciam  aduerfarij  repri- 
mcrc,eiu(q;aflaltijm  prsucnirc  potius, quam  i plaga 
accepta  tarde  vendicarc;quiavt  ImpcratoresValcn- 
tinianus,  Theodo.  & Arcad.  edixerunt  in  1.  vnica.C. 
quando  lic.vnicuiq;  fineiud.fevin.mciiusefioccur- 
arere  in  tempore, qu^m  poft  exitum  vindicare;  nccef- 
fatis  enim,vt  paulo  artre  dicebamus  ex  Icntcn.  Bal.in 
d.l.  i.Cvndc  vi-nu.  1 3.cxcufabilc,&  punibilc  facit, q> 
alias  non  efict;  & non  confiderant  iura  xqualitatein 
armorum  vbinecclfitasipla  impellit  nos. vnde  fi  cui 
tareno  valeo  ,,8cfiigani  arripere  non  debeo  propter 

- vitupcriiim,quod  ex  ca  mihi  iofurgit,fas  non  cll  ad- 
nerfarium  cxpcftarc,vtmcccdrr,pcrgl.inl.?.vcrfic. 
^ui  annati.fF.de  vi,&  vi  armaicd  armis,  quahaciinq; 
fint,&quf  ad  manus  meas  pcnicniunr.illam  repelle* 
xc permitti  dcbet.cum  melius  (it  ante  vulnerata cau* 
fam  occurrere, qildm  pott remedium  quaerere , vt  id5 
Bal.dixir  in  rcpct.d.l.  17. 

Alias  fi  ita  firifteadconiccmfenrcntiam  DD.  vt 
armis  inxqualibu.sdefcndcre  no  ritlicituin,intcllige 
mus  per  multa  incommoda  nos  inde  (cqui  c(f  ncccf 
fc:nam  pnmoinatbitrioinfidio(ia!igrc(1c»riscrit,inc 

. xnanu  vacua  pcrcrc.cgo  amem, qui  forte  fortuna  luc 
telum  tencojilliid  obticete  debuero. vt  mda  fit  dcfcii* 
lio.ficetia  fi  qui.s pugione  mcperaitc-^^iutidir,  mihi 
UringerccnTcin  contra  eum  pcrmiOlim  n6  ent,  fi  in- 
culpata tutela  dici  non  porefi , qux  longiori  telo  fit. 
Quod  quidem  maximu  abiurdum  eHec,  vt  admonet 
Bald  ind.l.i.nii.ii.C.  vndevi , qutdc impingendo 
colapholoquiturdt  late  id  validisraiiombus;&  tex- 
tuum ponderationibus  tuetur  Maiia.Salain.in  repet. 
I.vt  vim  nu.d.  v(q;  ad  nu.i  o.  ff.de  lutt.  & iur.vbi  poft 
multa  concIudit,(iuc  inermem, fiue  armatum  aggrcl* 
forem  tuum  repuleris, vel  fuff  c,  vel  gladio, vel  liicca, 

' vel  faxis,vcl  arcu , vel  his  omnibus  nulla  lege  prohi- 
beris; ibique  qiiamphiraalia  ad  lianctcm  fpedantia 
addit, Qua:  per  revidere  poteris. 

40  In  illam  tamen  ddccndcrcm  Icntcntiamrfquod  fi 
retinens fooplctum in  abfcondito,idaiiquodolofa.- 
ccrctjVtaducrfariutn  traheret  ad  pugnam , ranquam 
inermis  videretur, & exindeex  improuifopofitisma- 
nibusad  (coplctiim  aggrtflbrcm  interficerer, illo  ca- 
fu  non  cxcuiarciur,  quia  potius  i pfc  prouocator  dici 
polTer.quam  prouocatus , cum  polTct  eukarc , & no- 
luit,vt  fraude  aduerfariiim  deciperet. 

41  Idem  arbitrarer,  t fi  ipfcmetaggrciruscincluscfict 
cnfc,&  fcoplcto;  & cum  pofler  ffringcrccnfcin  con- 
tra aggrclTorcm,  &fcdcfcndcrc,  illum  abiccit,& 
manus  ad  fcoplcium  po(iiit  occidendo  ; hoc  etiam 
cafunoncenrcrcturncceffitateinterfccilTc  , fcd  vo- 
luntate,non  ad  defcnfam,fed  ad  Vindidam.-arg.  eo- 
rum qus  tradidimus  in  concl.8d4.nu.  IO. 

Circa  fecundum  requiritur,  vpcmporisxquaiitas 

42tfcruetur  hoc  dl  (i  fubtto  adortus  lim,me  fuLiito  ite 
dcfcnda,ncc  poft  diutina  inuafionisintcmal  la,(cd  il- 
Jic6,&  pene  c vcftigio,atq;  in  ipfo  primoaggrcUbris 
fiirorc  interficere  mihi  fas  fit.nS  fi  poft  fpatia  aliquot 
aurintcmalla  teporis  id  homicidium  cotigilTct,  vin- 
dida,dc  no  defenfio  cftet  cxiftimanda.l.nullos.  C.de 
iudx.6c  cxlic.cui  concordat.c.  porro,  iuniftaglo.z.dc 
diuor.Ad  idem  cfttcx.l.  j.§.  cum  qui.ff.de  vi,&  vi  ar- 
ma. no.ctia  in  d.l.  i.  C.vnde  vi,  & in  d.l.  vt  vim.ff.de 
iuft.&  iur-  quorum  iurium  auihoritatc,  id  etiam  tra  • 
didnunt  Catrex.  in  pu^.d.S.  circa,  nutn.  107.  fiianc 
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In  c.ad.pradl.d.3.par.defcnf.nuin.5.iodo.  Damhoud. 
pariter  in  prafl  c.76.num.  1 1 .&  Icq. 

4}  Verum  tamen  f cft  hic  animaducrtcndQ, quod  in- 
continenti,& no  ex  interua Ilo  dicitur  dcfcufiofafta» 
fi  antequa  deueniamr  ad  aliquos  adus  extraneos, Icd 
in  aggrefiU  ipfo,  atque  in  pugnxcdtinuatiouc  cardes 
ipla  comrntttatur,l.(i  cx  plagis.^,  tabernarius,  ff.ad  1- 
AquilSc  fcripfit fiar.in  d.l.  i.  verf  circa  hoc,  C.vnde 
vitvbi  etiam  Alcx.de  per  Abb.inc.olim.col.4.nu.to. 
dcrcftir.(pol.Blanc.ctiad.f.par.dcfcnf.nu.6.  &Car*. 
rcr.in  co.il.circa  nu.  io8.DJuiohud.vbi  fupra . 

'44  Quotum  (ementia  f eo  vlquc  pro  vera  accipienda 
cft,vt  ncccfic  habeat  occiibr  probare  dcjfcnfione  fa* 
dam  fiiiffc  incontinc'i,&  non  cx  intcrual  lo,alioqui 
vitio,  &nondcfu)(iopra;(uinactur,  vt  late  probat 
Caner.d. J>. circa. nu.  109.  cx  traditis  per  A ng  intrad. 
malef  in  vcrb.diclusTitiusfcddendendOjtoliini.j. 
vcif.aducrtasjvbi  tamen  idem  Angcl.atbitrioiudicis 
relinquit;  an  occillo  adoffcnlam  , an  ad  vinditftam 
coin milia  fuerit. 

4J  Secundo  iiuelligcnda  cftfcntcmia  f pracdi£lomm 
dcdcfcnfioncincumlncmi,  vtcoulq  vera  fit,vr  per* 
cuQbri  nccdVc  (it  probare , fcciflc dcfcnlionem  ante 
fadum,dc  non  poli, nili  mcdiatc,('ucce(fiuc,vcl  quali 
mcdiatc/licccnluii  Bal.in  d.l.i.num.io.vccf.,conclu 
dc.  C.vnde  vi,  quem  1'cquiturCarrcr.  & Blatic.  locis 
proxime  adductis. 

46  Hinc  cOnlcqiiitur,  tquod  fi  inuafor  poft  vulnus  il- 
latu (iarim  aufugiat,  dc  pcrculliis  curres  poli  inlcqui- 
tur,cumcj; occulat, non  dicitur  incomiucu,  & ad  nc- 
ccirariaindcfcofam  inrcrfccillc,  cx  qiio  non  necefli- 
tatcddenfionis,(cd  tumore  vltionis,&  noqa  timuit 
fc  vitcrius  pcrcuti,  Icd  vt  vindiftaui  dc  vulnere  ia  ac- 
cepto (umerer  prglumcndil  inlcquucu  fuilTe:  lic  pro- 
ditum dt  a Bal.in  d.l.  i .in  rcpcc.nu.zs.vcrf.  1 o.qiicti- 
tur.C.viide  vi,qui  citat  Cy.Arcr.&altos  idem  leniig- 
tes,  idem  ccnliutCarrcr.ind.  pracl.  crimiii.d.S.circa 
num.  1 10.  verf.  quid  li  aggrtllbr-dcfaipfuantc  cum 
Barto.inl.fi  cx  plagis,!«.tabcraatius.  ff.ad  1.  AquiJ.  iSc 
Dcc.in  d.F  i.nu.  10.  vcil.iecus  tamen . 

47  ■ Quodtaincnttcmpcrandumcritprim6»vtvcrum 
fitifipcrcuiroranimumrcpcrcuiicndi  n5  hat3ucric.'9r 

• txconicdurisarbirnoiudicis  videndumjerit,  anco 
cafu  licucritpcrcudbinlequi  etiam  poft  plagam  ac- 
cepta m,dc  occidere  aducrlariu ; vt  nosdoca  Carrer. 
C0.I0C0  vcrl.tempcra  tamen , vbi  etiam  idem  ftatue  • 
dom  dlcccnfuit,  fi  iplc  aggrdfor  poft  pcrcudionem 
ftaret.  cum  & tunc  pratlumatur  habere  animum  rep- 
curiendi  durante  rixa, per Bart.in d.S.tabcrnarius,  & 
in d.  1.1. qui  docet  id  deprchcdicx  qualitate  perfonaf, 

Sc  fadoium:&  per  Dcc.ind.l.i.nu.  lo.vcrf.ii  vero. 

48  Hinc  admonet  nosfBal.in  d.l.  i.nu.44.  verf.  vlrimo  • 

concludo.  Adiioca  tum  debere  c(fc  cautum,  vtfadat 
articulum, quod  durate  rixa  fuit  fatla  pcrculTioi  pri- 
mo pcrcudio.dc  no  poft  pcrcu(fioncm,cunj  tu  c dice- 
retur fccidc  ad  vindidam,  & non  ad  dcfcnlionem . 

4P  Secundo  velim  declares, tquud  & li  percuflTorc  fu- 
gientem n6  fir  pcnnilsum  occidcrc,vt  cft  dictum,  tu 
fi  occidcicittr  po;i.  vulnus  acceptum  i percufso,oc. 
cidens  no  debere  puniri  pccna  ordinaria  homicidij : 
quia  propter  iultum  dolore  ex  prxambula  percuiTio- 
nc  commotus  pi^umiiur  occidilsc,quo  fit,vt  mitius 
piiQiri  debeat,  iccundum  Abb.in  cap.i.  dciniurijs,dc 
Dcc.in  d.l.  i.nu.ii.verf.&  licet, lFdeiuft.2ciur.pcr  no. 
didum  Anto.de  Butr.  in  d.c.olim.il  i.col.vlt.vcrf.ia 
quantum  dixi.dcrcftituc.fpol.  vbi  cclam  dicit,  quod 

* talisexcedens  moderamen  punitur,utcalpofus,  non 
vcdolofus.idcm  oblcruauit  Fely.in  c.figaificafti  il  2. 

50  nu.  14.de  bomicid.lcntiensid  euenire;  | quia  homo 
inccnfo  calore  permotus  no  cft  in  plenitudine  intel- 
Icdusad  id  edam  multa  adducit  Carrer.  iqd.prad. 
crim.§.circa,nu.  1 io.verr.tempora  etiam . 

Declara  tamen, tvtpixdidaiocuQihabeaiu,  nifi 

»4 


lofcpbi 

adcxtrineosaaustrahcrctnrinfulMrus;  puu,  i;uU 
j^rauiori  fortuna  iadkams  cogitur  faccccintcfiiA*iij . 
Apradicasad  colligendos  amicos;  cocnimcafn  .i 
imct/iciat,  licet  imcruallmnintcmeniat»  um^u  in- 
continenti ab  eo  diciturfatf^a  defcnfiojVt  profitendo 

fcripfit  Fcly  .m  d.cfjgniftcafti.il  t.port  num.  i z.\  erfi. 

aduerte  tamende  homicid.cui  accedit  Carrcr»u.l. 
circa,nu.i  a4-vcrf.  6c  arca  temperaroentuin 
5 2 Sccudo  loco  limitare  potcris,t  vt  vera  n6  fintjq»54 
do  hofies  publici  latrocinando  inuaduutcartra  afic- 
na:nam  time  poffuntex pelli  etiam  ex  intcruallo»  cii 
fint  in  pericucrantia  dcU^ij^quia  vt  dicit  Balddn  Lvis 
cius  poftnu.i.vcrf.iamcn  aduerte, Cdc  proba.quado 
< j violentia  t cft  lucccflTma,  3c  femperineft  in  a^u  pri- 
mo,ficinfluenti  , licitu  cft  relidere  cti5cx  intcruallo, 
&diciturdcfcn(ioincontincnti»nopetimeraallum; 

co^  cft  c6iun^ta  rcfiftcntia  eu  vi,vndc  fi  per  vim  ho 
mo  detinetur  longiffimo  tempore , qma  vis  quotidie 
committit, Scquotidic  na  Icitur, quotidie  etiam  tclifti 

J)otcft , vt  per  Batd.  ibi.  ex  cuius  authoritate  idi  cen- 
Uit  Mar.in  pra^-  crimS.  attingam,  poft.  nu.19.vcrC 
item  adducit  BaltLatqucCaircf.in  d.S.cuca,nu.ii5* 
Tertio  limitabis, vtn6  procedat  in  cafu, in  quo  ego 
C4  faccufaui  agereflbre  mcum,&  fuit  captus,  in carce* 
fibusq;dctruius  nam  f:  poftea  illuin  video fugicntS* 
pofsG  impuncoccidcrc  idc  ficcx  intciuailo  vlcifci  ; 
vt  poft  Bald.in  l.nullus.C.  de  iud.lcriptfi  reliquit  Fc- 
Jy.m  c.interfcdfti.nu.  1 .de  homicid.&  plene  per  Ro- 
manin  l.fi  vcrcxS.de  viro.in  1 1.  fallcn.ff.  foliir.matr. 
W ar.cti5  m pra  A.  crim.Sdiligcicr.nu.  i i9  & Catrer. 
55  d.prait  crim.S.circa  nn.r  1 1.  ea  ratione  ,1  ne dcliflii 
fone  remaneret  impunitum,  vt  per  Fcl.  vbi  liipra. 

5^5  Orcaverotcrtiummodaamctdici  potcft,quc^ 
conftftere  debeat  in  caufadcfcnlioms,  vtfciliccr  fa- 
ciat ad  dcfenfam,n6  autem  ad  vindiilamii.  Icicnri2. 
Sf  .qui  cum  alitcr.ff.ad  I.Aquil.  Batto.in  dl.i.C.  vnde 
vi»&.  rcfpondit  Io.de  Ami.in  cof.77.  indiuidii*  ttini- 
tans.  verfa.  non  obftat.  5c  accedunt  Blan.d.pradi:. 
ciim.»  par.dcfcnf.nu.7.&  Carrcr.d.S.circa.  nu.  tay. 
S. eundo  locolimiraiuiacft  principaliter  conclu- 
j 7 fio.t  vt  lotum  fibi  non  vendreet  in  o^tiali  na  con- 
tra curo  cxcqucnicm  rcfiftcrc.Sc  fc  defendere  nephas 
cft;quinimo  ii  otHcialisfc  defendente  occidat, iinmu 
r is  cft  .1  poena,i.li  lciuu5,.5c  ibi  not.Barr.  C.dc  hi5,qm 
* ad  c^clcliain  confug.Sc*  communem  cifc  opinio- 
nem dicit  Gomcl.inttafl.iit.  decaptu.  rco.c.9.{ni.d. 
\ bi  quamplurcs  ad  idcitat.^  Carrcr.ind.S.circa.nu. 
7J.vcrfj.limiu.qui  pariter  innumeros  cougcint. 

Tertio  hmitabis.fvtid  totum, an  hoinicidturu^t 
commiflimiaddcfcnlioncni , & cum  moderamine 
irKulpa.a’ tutela:, idiquarur  arbitrio  iudicis.qmqua- 
iintes rixantium,  aimorumi  cauii‘,6t reliquas cir- 
cunftaiitiasinfpiccrc,5canimaducrtcrc  debeat, ve  te- 
itjtur  Abb.in  d.c.olim.coi.6.nu.  i6.dcrcllit.fpolia. 
6cMari.Salam.nu.n.infin.lFxlc  iuft.3ciuf.Carrcr.m 
co.jir.circj,nu.  1 co..V  mi.  1 s 7.Marii.tain  l.quxftioiits 
modum,nu.4;.ft.dcquzftio.  quibus  adliziic  doClif. 
Mci.och.de  arb.iud.c.a77.num.  5. 

CO^C  Lrs  I O MCXKXIL 

ARGVMENTVM- 

Odium  non  prsfuroi , fedab  alleganto  efle 
probandum  : tum  odiofum  a tellimonio 
dicendo  contra  illum , quem  odio  profe- 
quicur,rcpclli . 

SVMMAKIVM. 

* Oiiumnonpf^ifumHur,nifipTobtturt 


Mafeardi  • 

- OdmniilUgsmiiUidprobariJthtt,  » 

; OdioJihM  a u^Mort  fuiJhtX(iujM,qitidixmt,pt^^ 
rtideumoporubH. 

4  ^gaaiiop^mtJculQsdy  diuitiai eonferxghtr . - 

) non pr^^umituro^tyftd fiknmpciim Junmto  amo^ 

nprcjiqui. 

6 OiUofus  A itfiimomtt  dicendo  emtra  ilium  1 qntm  odh 

Wufequitur^eptlktur. 

7 Odtotdiquemproftquens^.fAult  eorttra  illum  mtnthur. 

V Odiofontceredmdum^,  ttiatnji morittu  qmd  m tm  dd- 
xcrit , 

p Odtumpriuatum , nonpublieum  quem  repellere  dteftimoi 
niu jenndo . 

10  Odium  publieumi^pnuatum  quod  dicatur,  ^ 

1 1 Odium  ujlmm  qmmodo probetur , eum  dicitur  illos  not- 

ie dtponere , rue  vtrslati  Ujiimomum  perbibere  propter 
odium. 


C^flinrn  ”oP™^^Unifiprobctur,cUcio 

wi  111  exeo, quod  4nxitlropc.  luftiaia* 
inaurh.de  teftibus  dum  inquit ; Si  quis  verodicaf 
odioliim  przlcntein  ad  reflimoninm  ftbi  confldm» 


tum, de  approb.iucru  ftatim , 5c  qux  Icqunntur , vt  id 
nosfupra  iatj  probauimus  in  conclufSpS.  mcip.ini* 
micuin  oon  j^zfumi.in  prin.vol.z. 

t Propicrcateionusincumbctjnudpfobandi,quf 
illud  allegabit, vil.meoim.C.quod  mct.caufua  fen- 
lit  Spcc.  m citu,  de  tcft.  S.  qoahtcr  amem  lim  p hIu- 
cendi.nu.  ip.  verf  fcdquis  prob.'ibit,quanqujmibI« 
rubiicitatteudcndascflcin hoccircunftanuas.iv  n- 
<iicia,quod  quidem  ijsfene  modis  poicnc  ib  eo  f o- 
bari,quib.  6c  inimicitia  probatur,  vel  ptalumirur,  de 
quibus  lat^dilicniimus  fupra  in  d.  concl.89s.per  tot. 

3 Hinc  fir,t quod  n ccltarorhab€s filios  marculos^ 
filias  fceninas,&  lilios  inftmtcrit  vniuerfa  Uter  lami- 
nas vero  io  rebus  certis, de  fibi  imiicem  fubftituci  it  fi  * 
Iiosmaft:ulos,dcn6fcetninasc6ditioilla  inpcrlcna 
filiorum  appollcatli  decederet  fine  bbciis  quod  alter 
alteiifublUiuamriinteUigaturcxprxlumpta  voiiita- 
teieftatonsad  liberos  extcndi;dc  lic  fihcfixmineno 
facient  fideicommifti  conditionem  dchccrenS  tcft  1 
tor  nulla  alia  ratione  indudus  vidaur,  qudm  fauote 

4 cdferuand^  agnarionis;  qux  f quidem  per  mafculo*:, 
de  diuitia5conieruatur»l.pronunciatio.  lf.de  verboru 
fignificat.de  l.  i.Spen.flP.de  ventanfpi.vndc.qui  di  xc- 
(it , filiasa  reflarore  fuific  cxclulasa  fucccfrionepro- 
pter odium, quoillas  prolcqucbaiur,  vtfidcic6miin 
cddirionem  deficere  faciat,  id  probare  debet , eu  pa* 

5 ter  non  t pr^umatur  odio,lcd  filium  potius  f 1 n ino 
amote  prolcqiiid.iftiquidcm.in  fin.ff.quodmctc.^tu. 
argu.ctiS  l.i.ft' de  bonis  eor.dciftud  odium  ntprobaa 

. dun),$.caul^«.  in  auth.vt  eu  dcappcllar.coguo.vt in 
hac  fach  Ipecic  conliiluit  Soc.fcn.in  conf.i  4-vilb  tc- 
ftamcnro  nu.x.vctl.led  hoc  non  obftanre,cuni  pluri- 
bus fcquem  V0I.3.  quem  referedo  fcquirar  Gozad.in 
conC  89*  inhaccaufaTridemina.  in  Hn.  ad  id  tamen 
c6fuIcsFraB.Maiic.intra^f.dccoiea.vlt.volunt.hb. 
ff.tit.i4Pcitoruvbipr*cctcrislatinrimc,luculetcr,& 
egregie  diflerie , an  h*c  conditio , fi  dccclTcrit  fine  fi- 
lijs,vcl  fine  libens , de  mafcnUscanniin  imcllig.ihir . 

6 Probato  autem  odio  t aIicuiusinmc,mcriroficr, 

. vtilicitcftimoniodkendorepeliaturiraftaiuitidd 

Impcr.in  d.$.fi  quis  vcro,dc  in  J.fi  quis  teftibus.  C.co. 
de  teftib.dc  iurifcon.in  l.j.ff.co.  hoc  idem  nonnullis 
confirmauit  Spec-in  d.  tit.  de  tcft.  $.  i.incip.  opponi- 
tur. num.  82.  verf  item  quod  amore , odio,  fic  etiam 

* fenfit  Inooc.in  c.cum  P.ManconcIla.in  fi.de  accufi. 

7 Cuius  quidem  rei  ratio  cft,  f quia  facile  mentimr, 
qui  mcodioprofcquimr,  vt  inquit  furifeon.  in l.i. iT, 
ftcrea.ff.de  quza.&  Accurfind.S.fiquisvcrofapcc 

g vab.noadfit.inaurh.dctcflibus.nanccodiofotcrc- 

dendum  cft»  etia  fi  moriens  quid  in  me  dixerit,  vt  re- 

fpodit  Vlpudfli.fiqm5ingtaui.  S.fiqs  moti.cns.ffad 

bcmj 
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Scnaltireonf;  SylU.  quem  tex.  id  id  adducit  Bald.  de 
pad.conRan.nu.d6.vcif-extta  qo^ro  ■ 

Quod  vero  diximus  odium  repellere  quem  i tcfti- 

9 moniOi  intclligendom  eftf  habete  locum  tSiummo- 
do  in  odio  priuaio;  fecus  autem  in  puplico^vr  tex.ha 
bemus  ad  hoc  lingulati!  c.quoties.  ibi,  priuato  odio 
de(elhbus,quod  ibidi  lequitur  Abb.iiu4-vcrrno;ibi 

lophuatoodioiilludautemt  dicitur  odium  publicum» 
cum  odio  habeturquis , quia  peccatori  VT  cap.  odio, 
yd.dilhnitpciuanim  v^ilecundum  Io.  A ndr.ell£>- 
Itiiliarcidc  carnale  tcfte  etiam  Abb.vbi  fupra>  ied  ad 
haec  omnia enintccmllilende  eonclurnoline.8v9.in- 
dp.inimicum  non  piae<umi,vol.a.quiboain  locis  hu- 
ius mater»  odii  Tedes  eft . 

1 1 Sed  quomodo  peobabiturodiumtreftium  cum  di- 
citur illos  nolle  deponere  i nec  veritati  teflimuniuna 
perhibere propterodinm . Illud  peteuiditiam  lacii, 
Vtdolus.vrl.ri  filiusfamil.fF.  de  iud.fcd dicere polTu- 
musiquod  liteftis  ad  monitus  non  vulttelliticari,pip- 
fomitunquod  odio.graria,vel  timore  hoc  faciat,  nili 
ptiuilKio,vcl  alia  rationecxcurcnitiic  ideo  cll  cogi 
dusipribll-tdm  Ti  appareant  aliqua  indicia,  vcl  come. 
Auracivtquiatcllis  vicinus  cll.qui  non  poted  ignora- 
Minee  vult  teliimcmiam  perhibcrciiea  docuit  Specu. 
ki  eodem  tic.de  telie.^.q^itet  autem,nu.  tsi.  verCc. 
M quomodo. 

<^0KCLrs/0  ^ICXXXIll. 

A R G V M E N T V M.  • 

£x  quibus  conicifturis  prefumaturquis  ex 
ofTcndentibus , Sc  inter  fe  rixantibus 
prouocacor. 

syjUMARiyM. 

t Offind<ns^^fumitttrag^nJlar,iy€0«trdtumeapiend^ 
tfifrtfumpuo, 

QomrMT.num.i, 

S Ofinjioma^is  pr^utmturadd^finfamtquamMdoJ^kn- 

Jjm. 

j Itt/ultorin  dubio pr^fumituTt  qui  fui  Haturu  rixofm  fjl  * 
t/ fhtari/oUtui 

i Jtfuhor  in  dukso pr^ptmitur  rohuJtioT^  iX  ad  rixam  atq; 
offtnfxm  apttor . 

7 Initor indubhprffumituriuniQr^quitamtnJh eorda^ 
tioTftx  rohufitorfcuiJiimbtciUm^tX fugax, 
E^turnum.i, 

p InfuUor in  dubio prefumiturt  quiali^MAimuriatVttvul 
mribut  ajft^us fuit, 

Contrar.num,  10.  Contilnu.  1 1. 

U Infultot prpftmtlurindubiOy  qui  munitus armii  acctjjtl 
adiocum  txpiiUm  alium  lranfiunttm,{X  ibuUtnft  ar- 
mis sucomn/odando . 

liJi^ultorindukiopr{fumitur,quifupent€m,vtlftrcfifi- 
UmtauxiUumq;  aeelamentemproJeqmtMr , 

J4  I^uUor  in  dubtoprpJumHuryquigrauius  vulmratusef, 
Contrarjtum.  1 yComiinu.  16. 

Vf  JnfuUor prifumsturindubso  f qui  melius^ armatuu  & 
potfora  babfi  arma . 

^8  tnfnUorsn  dubio j>tpfumiintyq  mtUus  armatus  cfi  ^quS- 
do  nonfolitus  fit  taba  armaportart  :f$eusJifutritfoli* 
tus. 

ifhrfultormdubio  prp/umiturt  qui  dabat  operam  rntlU‘ 
cita. 

10  Infultor  in  dmbidprffumstur  bomo  mala  vtta,tJfam(. 

11  infuUor  in  dubio pr^/umitur  homo  malf  vitp , txfamaf 

ttiamji oeetfus  jmtrtt  a vito  bonp  vitp%  tX  f^mp . 
Stcurnum.iz: 

•J  Ojftstdere  aUqutm  ni  prpfumitser  dmestd" paterfamiiiaSf 
vh  itrutadtmm  amijioms  bonofUTnfuorum, 


24  Imfultwprafmmkur  in  dubie,  qui  inmscttia  eaqfam  dt% 
dtt. 

1%  IffaltorindetbioprffimitMrt  qui  alias  minatus  fititdi 
occidendo, *p  oj^ntUndo . , , 

16  Jn/ultormdmbtoprafumttur, quifuit  contumax, ixco4^ 
tra  ilium  ejftt  mandatum  txtqu  uuuum  di  capiendo, 

27  Infubor  indubio prafumttur, qprtor armatujginsu^  * 

* t<lubitare,quiriuinintcc5 

|31  conungau  & offendentes  fuaitpxi- 
mns.qui  offenfionis  viam  aperuerit»  dcinfuUumfq^. 
ccrir.  contra  olfendcnrctn , non  autem  offcn|urq£d<^ 
ciodendum.ac  capienda  efl  pr^rumptio:  d credimus 
Bal.in  c.  i.col.;  verf!  vitam  Tuam  defendendo,  in  tic. 
deMcetenen.vbiairtquodoffendeaSpndpr^rumirac 
defenibr.  Idem  animaduerrit  Bof  in  ritde  homicid». 
nu.89.C9pol.confas.coL2.dt  hocidcmfuadctie^. 
qux'  habci,qu6d  in  dubio  pp^fumitur  contra  occiuS-. 
tem»de  qua  in  l.i . C de  Ucar.  & ini.  fi  non  conuicij. 
C.de  inmr.BaUn  l.vt  vim, coI.pcn.fT.de  iuft.  & iut. 
a Contra  hoc  di^tim  tB.iJ.tenuit  Faber.in  /aus  afit 
gentium, nu.8.1nlt.deiur.nar.gen.dc  du.Alb.inl.i.S* 
cum  aiictcs.ff-liQU4dr.pau.fc.dica.poft  lacob.Raue. 
ibi  Fely  Jn  da;.dilefli>nu.  14.de  cxccpt.dc  latc  hacs£« 
rentiamapprobauitBoer.q  2$7-cot  vlt.  qui  alios  re* 
fen,Bc  hanc  eandem  opinionem*  videlicet  offenforS 
primum  prxftinii  illum, qoi  occiliis  fuit » vciam  dicit 
Mcnoch.dcarb.iud.cal.?6/>na.  i9>&iftamconobo> 
rat  didam  Alct.in  conf  76.col.tin.vol.  i.  qui  ait»of-, 
} fenfionemt  m.igi$  pexfumi  ad  defenfam . IdS  tenuit 
- Jtlmihal.con(.44vnu. arG  in  1. i.nu.48.C. vnde  vi» 
dc  inconl'.vlt  nu  28.0rammac.conC29«nu.i4.&  Ca-. 
lef  conf.s8.nu.22.dc27.voiu.rantercon(.cnm.dc  qu6 
prailumi  oftendiflcaduerlarium  potius  cauladeten* 
rioms,quim  alia,tcftaturDcc.  «oof.469.  num.7.&  #• 
Bcrtr.c6f-2po.nu.5.vol.f:Carrcr.inptad.S.circa.nu. 
12p.de  1 ;7.Crauer  confit  i.nu.i8.  vetCalibi.  Sociiu 
iuo.coiil'.n7.nu.2.volu  3<Ca)cf.d.conf98.num.22. 
Com.conf.i6|.col.pcnul.voi.i<8t  nouiiBin^Benar. 

C<mi>5smin3.i69 

4 'HxncDodidircftpantiamtrecondliarepotcnsrc 
micccadodccifioncm  dubii  adiudicisatbicriuin»  qui 
ex  conicduris , ie  pr«fu  naptionibus  refu liantibus  ex 
quSlfiatctimfiidi»  quimpcrfonacum  potem  diiu* 
dicare  hanc  dubi  tarionfi r prout  hoc  pado  tecbcilia- 
ult  Alciac.de  prs&mp.ptcfunipr.i  ptegu. ) .num.  x i. 
qui  ait  priorem  opinione  procedere » c6currente  ali* 
qua  coniedura  c6tra  offcndJreui : poftcrioreui  V'cr6 
C6cuircntc  aliqua  prxlumpcioocproillohoc  modo 
ConcilianitciiaMcnodiAi.caf.i6t  nu.2o.de Bcrnar* 
dLFaci.Dod.cximiu5,tuiusconGlmiefcriutabHet» 

colano  in  trad.dccaut.de  non  offen*  c.ja  nu.  t4* 
Vtaatcmiuacxfacilius,3cfediusimclligat,quo- 
roodofuom  arbitrium  proferat  circa  prefentisf^i 
contingciitiSifubifcicmas  prcfumptioncsjficcbjcdu- 
las, quibus  Dod-fferi  prselumant*  quisex  offenden* 

tibus,5c  rixantibus  futuit  prouocaior. 

r Phmb  igitur  ille  pwliimirur,  tquiconfucuitia 
delinquCTC.dc  foi  namranxoliiscft,  de  lolitusrixari; 

ficsefttcMarl.fing.il7-ini:ip.i«»vdquatcr.vcrflcd 
omnia  predida  Carrcr.in  praa.crimm.d.^.6.nu- 146. 
Ord-in  detn.  i.q.  3 de  homkid.  vbi  dicjt,  9 U duO 
reperiant  mutilati,  nec  appareat  quis  fuerit  tnmlr«» 
prcfumaturconrrarixofum.ldcm  voloit  Alcja.de  p* 

fumpr.r^.3-  pt9ruinpt.39*na'9*  Sociun.conC56.n11* 
i6.lft).2-Gtafnmat.conf.29.nu.i6.  devoto ^ 
Albid.l.vt  vim-Ccpol.conl-28.de  ^9•  m»- ^/”2? 

d.car.jdj.niM2.Hercul.ind.ttae.dccaut,dcn6oK. 

caD.?o.nu.i4  Bcftax.conf.ii.  vcrf.q4ubuJ addit,  ybi 

dicitiQ»  contra  perfonam, qn?  eft  lblitaiixis»dc  unou 

€itiis,ac  armis  fciinmilccrc,dc  incedere  fem^  arma 
tu&dc  focios  femper  plures  armatos  habere, de  fecum 
duccic,pt9fumiiur  dc  prioci  juiottiionc . 
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JUtuif,con(i.i  ii  nam.i  ?.qno  in  loco  pondcrat,ah  qs 
cflct  folitus  cfle  irams,&  pcrfona  iracunda , & colcri 
cusiSt  nosdiximus  fupramconcluflaggtcflbr,nu.6. 
ixjconclu  nialnm.  num.5S.vol.2. 
i Secundo  Dotlores  t colligunr  prsfumptionc,  & 

conteduram  ex  vtriufqjvita.  nam  robuftior, de  aptior 
ad  rixam.&ofFcnfam  prouocatorprxlumitur,vrcon 
fultus refpondit  Io.de  Amic.conf.23.  nu.d.  & Grain- 
mat.d.con(i.29.nu.i4  qui  fortiorem  exjltimatluoio 
xem.ldem  voluit Ccp- d conf.28.vcrf qualitasanno- 
lum.ac  Blancin  prax.ctim.  in  vlt.p.incip.3.p.  defen- 
fionis,nu.  1 8.&  nouiirimi  Bertar.confil.  ?o.num.  ?.& 
conf  121«  nu.14.  & nosfupra  md.  conclul'aggrcflbr. 

7 num.7-&  didum  cft  de  iuniore.f  contra  quem  prx 
fumituriintellige.li  iunior  erat,  & cordacior,&  robu- 
ftior.fcciis  fi  imbcciUis,5c  loripes,  ira  limitat  Hcrcul. 
vbiifupra,nu.26.  propi  finem,  verf  non  obftat , quod 
contra  iuniorem  ex  mente  didi  Bcrn.ard.Faciiibiab 
ipforclati  5 ea  ratione,  quia  cum  cefiat  prarfiimptio 

8 proueniens  ex  iuniori  Ktare  propter  imbecillitatem, 
debet  etiam  cclT.»rcpra;fumptioprouocationis,l.adi- 
gcre.S.  quamuisde  iurc  patro. 

p Tertia  p iimptio  tqu-i  Dod.  mouctur colligitur 
ex  aliqua  inimicitia  ,&  ofFenfionc  pncccdcntc  inter 
offendentes  fet  nam  ille  prouocator  prarfumeiur.qui 
aliqua  iniiiriaivclvulnciibus,iam  affcdusfuit.fiqdc 
prxfumptiocft.quoddcindcvindidaecauft  in  inimi 
cum  aggreffusfit.itaconfuluit  Ccpol.confi.S.vcrfS. 
fubcft.Grammat.c0nfi.2p.num.  16.  Mcnoch.vbifiip. 
num.j.Carrer.vbi  fupra,num.i04.Io  de  Amic.  dcol. 

* 2 ;.nu.  j.Bcrtaz.conMo.  num.7.vbi  tcftatur  ita  * eom 
muniter  fcniari.  dr  idem  in  confi.27.  vbi  probat  per- 
belle hanefententia  ex  authoritate  Ouidij  dicentis, 
‘Pulurrt,  qtiiUdit,Ujhttn  marmore 
fiet  aha  mente  repojium  indicium  P aridis, ipretaqueiniu 
riaybrw/.  Nec  cft  vcrillmilcfiibiungit, quod  qui  iam 
aliquem  offedit , vellet  fine  aliqua  noua  caula  illum 
adhuc  oft'cndcrc,fcd  vtique  cft  vcrifimilc.quodoffc- 
fus  voluerit  de  offenfione  vindidam  fumerc. 

»0  Contra  iftud  facit, t ^di.ximusfupra,  videlicetof- 
fenlionem  pr?fumi  potius  ad  dcfcnfam.quam  aliicr 
tcfte  Dcc.conl.469.  num.  10.&  678.  num.7.&  8.  cura 
alijsrclatisa  Bcrtaz  d.  conf7:.  num. 16. 
j i Conciliabis  t hanc  diffcnfioncm,vt  fit  locuspr?su 
ptionibus.ex  fado  rcfiiltannbus,&  ex  perfonisA  ex 
temporis  inicruallo, fecundum  quasiudex  arbitrabi- 
tur,an  offcnlioproccffcritcx  iniuria  prius  recepta,I& 
fic  vindidaecaufa,  an  potius  animo cuadendi  a peri- 
culo, & fic  ex  nouacaufi  defenfionis.  q»dcmonftrat 
dodrina  Bald.in  l.i.nu.28.q.io.C.vndcvi,vbiait,q» 
fi aggrtlfor  primus rcccdcfc noluerit  a loco  rixa.’,  & 
primo  infultatus  prob.ibiliter  fimcrC  potcft.HC  illum 
iterum  adoriatur  & ideo  illum  repercutiat,  fadum 
ab  inlultarocenfcturfadumaddefcnfamjcxquoap 
paret  offenforem , vel  prouocatorem  non  (implici- 
ter pisfumi  offerrliim:haiK  reconciliationem  innue 
re  videtur  Bctt.iz.d.conli?  S-ntvn.8. 

12  Quatia  praffum pt  io  t colligitur  contra  alique  ex 
fe  of,cndctibus,qn  quis  annis  iminiiusad  locum  ac- 
ceint,  ex  pedans  alterum  tranlciintcm,  & ibidem  (e 
armis  accommodando,' nam  ptxfumirur,  ex  hoc  de 
oficnlione  cogitare,  maxime  fi  fecerit  figna  aliqua, 
vt  quia  enfem  euaginaucrir,  de  pallium,  vt  fieri  folet 
br.ichio  inuolucrit,vd  alia  fecerit  prxparamcnta  of- 
fenfiortis  nam  prxfumiturcontra  cum,l.i.§.vi  po(fi- 
dcrc.ff.de  vi, & vi  arma  ita  ccnfurtC'*pol.c6fi.28.n.8 
& fcq..Mcnochd  c.?6?.nu.4-qui  probat  hanc  fcnrcn 
tiam  ex  locoCiccronis  in  oratione  pro  Mi  Ione, dum 
nitmiroftcndcre  Clodium  ^greffum  fuilTcMilone, 
quoniam  Milo.incrmcm  Clodius  armatus  expeda- 
bat.  Hanc  eandem  prsfumpnonem  firmauit  Berraz. 
d.conf  1 28num.6.Cana.vbifupia,auin.i4i.  & 142. 
Blanc.vbifup.num.i6. 
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ij.  Qpintb  Dodores tpraefumtint contra illu » 
gictuem,  ve!  icrtferemcm,aut  rcrrahentc,auxiliuq* 
acclamantem  piofcqiii»ui,ita  fenfit  Mchoch.ybi  fir 
pra,nu. 1 2. 1 3.&  Hcrcul. in d.trad.dc caut.de no offic;  ., 
num.20. afferens  exemplum  inillo,quiclaniauctit, 
ifbccurrit;  & ibidem  ponderat  illum  verbum  ,quod 

communiterinlbllatirolcntdiccrc,vidclicet><*/«2»’4r 

ditori,  & concludit,  quod  ille,  qui  tale  verbum  ,pfeit»  . 
cenfcturinfultus.cum  vox  ifta  magis  inliiltati,quara 
inftiltantis  fir;3c  ali.is  non  quadrat  cum  illo,  qui  noa 
eftofenfus  hxcquc  omnia  fuifle  de  ipentc  Do.Bcc? 
nardini  Facij  Dodoris.  & (ibi  amicilFimi  tcftatur,  il- 
iiusque  conlilium  ibidem  refert , inquiens , quod  fu? 
giensnon  praefumitur  infultafle,-  6cfac;t  tcx.in  l.capi 
te j.in  fi.deadult.& nos  fupeaia didacond.aggtef-  ^ 
for,'num.9. 

14  Sexto  prxfiiroitur  contra illum.tqgrauius  vulnc- 
ratuse(f:  ita  concludit  Gramm.  conii.62.  num.6.  vbi 
ait,qu6dvbi  praecclTit  infultus,  fiucaggreflusiinter 
duos,&  altercotum  repetit  magis grauitcrpcrcuffus 
licccalius  appareat  effcctiainvulncnatuspnelumitui; 
tn  indubio,qu6d  ille, qui  repetitur  magis,  & grauius, 
vulncratus-totit  offcnfa:  prouocator,  deaggrefibr. 
Idem  Grammat.  referendo  tenuit  Mcnoch.de  atb. 
iud.d.caf.f6j.num.i4.quiadhocctiam  citat  Bolog.,  , 
confi.  J7.  Cxpol.  confi.2p.  idem  voluit  Blanc.infu» 
pra  x.cri  m . ubi  fu pra  nu m , 24. 

15  Contra  hic  f prasfumptionem  facit  confilium  Cs 
pol.fupra  citatum  a Mcnoc.29.  n.  i j.vbi  uoluit,  imo ' 
pntfu mi  debere  contra  inferentem  plura  uulneraS  Se 
grauiofii,  quoad  prouocarionem,  quia  in  dubioillc, 
qui  fiipcrar,dicituf  aggrcflbnmli  probetur  contrariu, 
tcfte  Floria,  in  d.  1.  i.^.cum  arietes,  ff.fi  quadr.paupi 
fec.dica.dr  argumen.l.i.C.dcficar.&inl.  non  cqnui 
dj.C.dciniur. 

16  ScdinhoctJic,ut&  pauloantedcferminauimus, 
uidclicct  hoc  totum  relinquendum  arbitnoiudicis.ci 
ex  conicduriS:&  praifumptionibusicx  fado,&  pctfo- 
'nisrcfiiltantibusprouoc.ntioncm  in  offcnfa  arbitra- 
bitur proutin  hoccod.calti  dixit  Card.  d.clcm.i  .nu. 
j^.homicid.ubiaittuncdrcdiftingucndum,qui5CO 
ruin  fuerit,  & confucuitcfiTc  magisrixofus. 

17  Septimbconijcirurtcontraillum.q melius  cft,ar- 
maius,&  potiora  habet  arma.ut  arbitratus  cft  Carre, 
nbi  (up  n.t4?.&  no.fupta  ind.concI.aggreflbr.m1.12 
ad  quod  faciunroptiindquxuoluit  Berraz.  confil.t. 
rlum.ii.dumpondciat  qualitatem  atmornm  ad.di- 
gnofccndum,quis  nam  fuerit  prior  in  offcnfaj  & hic 
qu.ilitatcm  etiam  animaducrtitCapol.d.  confil.29. 
num  i6  ucrf8.cft qualirasarmorum.  Io.de  Amic.d. 
confi.23.num.!  ?.  Aluarot.confi.74.num.9.in  i.uol. 
confi.crim.d:  prbuocatorem  prarfiimi  illum  ,quic(t 
melius  armatus, tcflaniridcm  Be«az.con(i.27,nu.  14 
ponendo  cafiim  in  illo, qui  habet  archibufiim  a rota 
en(cm,&  pugionem,  Se  arma  ad  dcfcnfam,zachuin, 
& manicas  malixxt  in  illo, qui  habebat  tantum  fpu- 
toncm,ctdagham. 

18  Intclligc,turprxd’(!>apr*fumprio  procedat,  qa 
quiseflet  magis armams,  non  (blitus  talia  arma  por  • 
tareifecus.fi  arma  portaret  cxcon(uctudinc,ct  ex  fito 
fbliro : ita  limitat  hanc  prxfumptionem  rdatu.s  Bcc- 
nard.Facij  ab  Herculoibi  (upra.Jcap.^o.  nuin.26.  pro- 
pe fi.uerficnOn  obftat,quod  Ioanncs,et  hocuidetuc 
etiam  lcnfi(Tc  Bcrtaz.confi.85.  nara.  15.  ibi,  et  folitis  ' 
armis  armatus. 

xp  O^aub  prxfumimr  contra  illu  >tqui  dabat  operS 
rei  illicitxiita  Doddn  d.l.ut  uim.ff.de  iuft.etiu.lo.de 

' Amic.d.conf 2;.nu.i.ctGramm.conf29.nu.8cAlu& 
rot.confi.74.nu1n. 29.ee  Bcrtazconf  ds-nu.  I. 

xo  Nonopfumiturtinoftcnfa  prior  homo  malxtu- 
tx,ct  famx.utplacuit  C^p.d.conf  28.  ucrf  9.quia  nu. 

1 ;.ctcoffcq.n.i  i-Gramin.  d.n.za.nu.to.etconf  xp. 
nu.i6.ct62.uu.;.Boa,<iecif.237.nu.2.1o.dcAraic.d. 
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«onf.2};nu.<.A!c.dcpnEfQmpjt'guI.  j.  piarfumptio. 

5b  non^9.quosfcqwturBataz.d»ci.conLa7.nu.i^.  Q O ^ C L V’  S / Q AiCXXXllIl, 


& ix84)um.8. 

ju  > Aojplia.fvtidem verum Ct,etiamfijfteulis fue- 
rit occifusi  nam  adhuc  edura  illum  remaner  przliira-  ^ 

ptioinfuhu$,&  prouocarionis , fi  i virobona:famjct  OtFenfi  didum  contra  inculpatum  non  facc» 

• HT  f * 4 4A^  ^4IK.A44»M  ^ ^ K.  . a . . a 
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& vitzocciCus fuent : ira  docuir  loan.  Faber. in  d.$. 
hi$aucem  gcntiain.colii.inflir.de  iu.  nat.  gcn.  & ci. 
ad  idem  rc^ndit  Alex. conf.  14.  inctp.  ponderatis, 
col.j.vol.j.Bonifa.deVitaUn  trad.de  iniuit.percuf'. 
& d^cnCcol.j.Ioa  n .d  e A mi  c.d.c6r.  a^.nu.  iO.Gram> 
matd.voto  24.nu.4.&  d.con^ap.  num.17.de  conllda. 
nu.5  .Carrer.d.^.circa>nu.  1 79.  A lc.d.prxrump.  j 9.nu. 
8.5c  in  1. 1 .H.n  quis  nmpliciter.if  de  veibo.oblig.qiios 
refert, & fequitur  fiertaz.  conf  128.  nu.p.  dc  rano  eff, 
aa  t quia  quieft  perfona  bonz  vitx,  conditionis , <Sc  ta- 
mxiptatrumiturinAilratus ; ita  tradidere  omnes  Do- 
dores  prox  ime  relati,  & maxime  Bcrtaz.conf  itt. 
nu.i2.&conr.i.nu.i3.&d.conf.  I28.nu.9.&cx  fola 
probatione  bon*  vocis, & fam  c prxfumi  i n lu  I ram  m 
qucm,nOn  autem  aggrelTorcm, cedatur  idem  Bcuaz.’ 
conf.i3j.cum  ibiallegatis. 
a)  Subamplia  ,t  vt  idem  przfumendum  (It dc  horni- 
nediuite  , & patre  familias,  cum  talis  m dubio  non 
przfumaturoffendecealiquem.inaxMnc  grauiccr.ob 
certitudinem  amiffiOnisbonomni  (uoi-um.hanc  c6- 
ieduram  in  (imillanimaduertit  Abb.conf.  4d.num. 
Bcnazd.conr.85.nu.14 


re  indicium  ad  torturam  fus^  demonllra. 
tur,B(  difeutitur  4 * 

S V M M A R l V M. 

1 Ojftnjtdiaumtornra  imu^atu  non  filum  non fufficitMd 

ttm  condemnationem  , Jedmcetiamfaeit  indictum  ad 
torturam.Et  cur,num^. 

• C6ntrarium,num.6.(Joncil.num.7. 

2 PreeJumptioaliquaUs  non  facit  indicium  ad  torturam, 
i Ofiinfi  non  credi  aduerfus  incuratum  regulare  tji . 

% Inmmtiabr afumitur  ex  iniur ut  atroci. 

8 OftnJidt^mnonfacitinScium  ad  torturam  contra  in-  ■ 
culpatum^  ettSji deponat  in  articuio  mortis  conjiitutuu 
ContrMu.p.ConciLnu.  lo.D*  1 r. 

1 2 OJen/ididium  non  Jacit  indicium  torturam  contra  in- 

cu^MumjtttarnJiopnfusJitbonuvocit^famet^  in- 
culpatus vibjjimui. 

1 3 Ofenjt  tuam  m arttculo  mortis  conftHuti  dilium  non  fa- 

cit indictum  ad  torturam  contra  inculpatum , etiam Ji 
in  ipfi  mortis  articulo  haberet  in  manibus  ficrofin-  - 
{lam  EucbariJiianj . 


34  Decimo  f ptxfumitur  contra  illum, qui  inimiciti?  *4  Offenjietiam  in  articulo  mortis  couJUtuts  dtiium  non  fa- 


caufamdeditj(ic(ctipfercBcttaz  d.  coni!  <28.00.15^ 
verf.  fcd  & pia:ter  hanc.  Carrer.  d.S,  circa,  num.  141. 
Mar(i.con(.4>.nu.i3.<'^  Blanc.  vbi  liipra  nu.15. 

3J  Vndccimotpr^fuiniturromra  lUum.qui  fuit  mi- 
nanis  de  occidendo,  vd  offendendo  • vcinhancde- 
fqendcrefenrentiam  Alexand.diff. confli.  X4xolum. 
penult.adho.lib.i.Fclyn.inaK^.capir.diledi,  num. 
14.de cxccpt.Mar.di^.conf1l.4>.nuin.i3-Sc  Cxpol. 
did.confi.2p.num.  12. vcrlicu  j lubeit  Carrcr.did.S. 
circa,nume.  1 5 o.  & pofleos  Bertaz.  confli.  27.  num. 
i4.Hcrcul.  fiueBeroard.  Fau.  iciatus  ab  illo,  vbi  fu- 
pra,  nume.  26.  verfic  7.  quia  adducendo  exemplum, 
de  illo, qui  dixit^  eome  tu  vuoi,ebet'bauerd  neUt  mofti. 
tc  verba  minatoria  oftendere  aliquem  ptouocato- 
rem,tcflatur  loan.  de  Amic.did.confil.27.num.i  .8c 
Crammat.did.confil.zp.num.S.Cacrer.  did.S.6.  nu. 
149.  Grammaric.did.vot.  22.  vccfl.  Item  corrobora 
tur.BUnc.vbifupra,num.i5.AIuarot.did.con(il.74. 
nume.  29.  &cx  verbis  ab  offendentibus  prolatis  di- 
gnofei  infultatum  , & infultantem  , fcribit  Bertaz. 
condi.  t.nume.7-&  8j>ondccando  vetb^^bime  a que- 
Jio  iwodo;  vcljfo  fino  aJjaJ/snato,vt\,  tanti  contra  di  me  ab, 
dc  dmiliatde  quibus  etiam  pcrC^poi.did.conni.29. 
numc.8.  vadeu.}.  quiain  2.rixa,&  perCorn.  condi. 
i34Col.3.poft  principium.  V0I.3.&  Mard.  inconf4. 
cum.15.de  Aluaco.d.conn.74nu.6.Bercaz.conf.t2i. 
j]umu^.dt  condl.x;5.  num.  3 i dc  quod  diximus  de  tni- 
oii^idefupra  latius  in  conclufione  Minx. 

26  Duodecimo  przfumiiut  t contra  illum  , qui  fuit 
contumax,  dc  contra  illum  eflet  mandatum  cxcquu- 
tiuum  de  capiendoiquia  d non  effet  in  cuipa,fc  con- 
fiituiffet:  quam  prxfumptioncm  adducit  Hcccul.vbi 
fbpra,capit.3o.num.26.verf.8.conieffura  efl . 

27  Deciniotcriioprxfumiturtcontra  illum,qui  prior 
cuaginauitarma.tedc  Aretyn.cond.;4.colum.i.nu. 
2.  quem  refen,  dc  fequitur  Bertaz.  condi.  75.  num. ». 
Idem  voluitin  condi.  izi.num.Acumibiadduffis, 
dc  in  condi.  t.nume.7.dc  confU.235.  nume4.de  coof 
i28uitun.i. 


cie  sndiciumaduesjus  snculpatum,non filum  ad  tortu* 
, ramjednpc etiam  inquirendum , 

1 y Offenjt  etiam  in  articuio  mortis  confiituti  ditium  non  fa- 

cti mdicc^n  aduerfus  tneuipatumad  inquir/dum,  quo 
ad  tranjmttendam  mquijitionem  contra  eundem  tncul 
patumfetees  quo  adinq:itrendmnid,juodd  ajlumen  - 
dasinfirmattoneieontraeii,qui  ab  ojftnfi  nominatur, 

16 Offe^ittamin articuio  mortu  conJUtuti  diSium  non fa- 
, • «t  indtetum  aduerfus  inculpatum  ad  inquirendum , de 
iurejieusde  confuetudsm . 

Quod fubintelUge,<vt  num.  1 7. 

18  Opnjt  diSium  non  Jacit  inditium  ad  torturam  contra 
inculpatum, etiamftofenjusof erat fe  velle  flare  tortu- 
_ ne  lontramcuipaturn  ab tpfi.Et curatu.  19.  •. 

20  Offenjidtiium  non  facit  indicium  adtortnram  contra  in 
culpatum,  ettamfi  ofenfus  inculparet  cum  iuramento , 
jContrar.num.ix, 

2 j Ojfinji  diifium  licet  non  faciat  indicium  ad  torturam  con- 

tra  inculpatum , tamen  ts  poterit  mitti  in  eareerem  pro- 
pter tale  mdidum . 

Etcurtnum.ii^ 

* ‘^‘^'”t/:ontfaincuipatum,ncdu 
noneftfUfticicn^ad  codemnatio- 

* nem, cum  non  probat  plene  dclidfum,vthanc*com 
mune  opinionem, tcttaturPlaz.lib.i.dcli^.ca.i;.fcd 
nec  etia  facit  indicium  ad  torturam : ita  tenuit  Brun. 
dcindicijs.quxft.3.primx  partis, nu-26.  per  tcx.  in  l.i. 
if.d  qs.if4id  Carbonia.de  1.  Scia  in  prin.ff.  ad  V dleia. 
dcpencx.in  c.dcutdecedibus,  idd  voluit  Soc.in  c6d 
y4.nu.i  5.  volu.j.  vbidifit  talediefum  facere  aliqua» 

2 lem  przfumptionem , fed  aliqualisprxfumptio  f non 
jfacit  indicium  ad  totturam,t.maritu$.fiF.dequxflto.dc 
1.  i.$.idem  Cornelio.de  ibi  Batt.de  in  l.d.vbi  idc  Bad:. 
in  vlt.col.  ff.  eodem  tit.  dcreceptifEroameflcnodro- 
rum  fententiam  offenddi&im  non  facere  indicium 
ad  torturam , fcd  fblum  adinquitendu  tcflatur  Dec. 
conf.85.nu.7.Buri'a.cond.;  i6.nu.5.dcnu.6.de  regula- 

3 it  ede  olfenfo  non  credi  t contra  inculpatum , afiir» 
mat  Bcrtaz.cdf  27  t.nu.2.vol.i.dc  ita  confuluit  Alex. 
cond.54  pondetatis,colu.i.in  dn.  de  colum,  fequeq. 
vtd.  3.  Alciat.de  prxfumpt.r€gul.j.  prxfumpt.44.nu, 
5.61anc.lat^inreped.fi.tf.dcquxfho.nu.3po.invab. 
mortui  depodtio.  Hac  opiniond  tenuic  Didac.  vatia. 

(cfolip. 
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fifotatlIb.i.t.^l.flQ.8.  &h4iid  condufiortcm  magis 
• communiter  teneri  tcftatur  Burf.  conf.  5 16.  nu.6  & 
offcnfi  ditium  nullo  modo  probare,  nec  iridicium  fa 
ccre,  nifi  faltem  ad  aflumendam  informationem 
tta  inculpatum  recepti  (fimum  Docto.opinion£  dicit 
Francif.Bclli.conf.8  5.nu.7.&  fcq.  vol.  t .&  h5c  eandS 
tenuit  Alex.conf.24.nu.i5.1ib.z.Grammar.  confla. 

* nu.7.Marf,conf.s.nu.  14.  & hanc*  comtriuncm  opi- 
nionem ducit  Plaz.  loco  citato.  Conrad.-in  praft.foB. 
148.vcrf.j7.cft indicinm,  & Cafiio.  conf  5 s^ott  nu. 

* as.dicit,qu6d  ita  tenet  *omrics>  8c  de  ftylo  (ematur; 
btont  hoc  idem  tcftatur  Mant.  conf  i ift.infii».  hb.i. 
fubdens, quod  hoc  minime  mutandum  cft.ldemco- 
fuluitNattconf  3 H-nu.i.Sc  2.  vol-2-  vbi  expreisedi- 
cit.a(fcrtioncm  vulnerati  no  facere  indicium  ad  tor- 

4 tura ; quia  rtullus  f in  caufa  propriaeft  idoneus  tcftis 
argum.l.nullus.ffdctcftib.  & l.omnib.C.cod.&quia 
dicendo  fc  i tali  offenfum  oftendit  fc inimicu  illius 

5 Capitalem ; na  ex  iniuria  | atroci  pnefamitur  inimici- 
tia,iuxta  fententiam  Barto.in  1.  j.S.fi.if  de  adim.  leg. 

&  inimico tefti n6pcdiiur,pcrrcxt.inl.i.§.picrerea. 
vbi-glo.dc  Bart.tf.  de  quxftionibus . & videtur cria  de 
hoc  clTctex.in  1.(1  quis  in  graui.S-moricns.ff.ad  Sylla 
nia  nu>vbi  no  creditur  domino  monenti  in  eo,  quod 
aHcrit  fc  pcrcufliim  ab  cius  feruo,  & ibi  licet  Ang.  vi- . 
‘deatur  velle, quod  talisoftcnfiinculpatiofit  fufficies 
indici, um  ad  tortort>ramen  c6tr.arium  ip/c'»et  tenuit 
in  l.matcr.C.dc  calumnia  dices  per  glo.ibi.iftiufmo- 
di  injculpatidncit6  facere  indicium  ad  romuam,  fcd 
libera rctantflmodo  haeredem  a cal  um  n i a ,nc  temere 
videatur accufarc,ex  quo  motus  fuit  ad  acculiinduin 
^dii^naationcab  o(fen(bmori£rc;  & hanc  opinio- 

* ne  Ang. &gl. ibidem  in  gl.i.* communem  dicit  Bcr- 
ifan.inconl.tJ7  n.to.  lib.i.par.  i.conclufioncm ap- 
probat Marfil.in  confi.i.co!.j.Gram.confil.70.no.2 
& 3.  vbi  voluit , quod  ex  quo  inimicitia  oritur  inter 
offenfum,  & oflendentera  non  poreftoffenfustcftifi-- • 
cari  contra  oftendentem, ita  etiam  Rolart.a  Val.c6f 
24.nu.25.5t  (cq.vol.  I.  lo.Furri.in  confi.8 1.  nu.2d.17. 
inter  couf  crim.li.i.  Id  pfxcipueafTcrcns.quandoof- 
ftnliis non cft in  articulo  mortis.  hoceriSconfuluit  ' 
^rtaz  conli.tdy.nii  S.vol.i.  in cafu  mulieris afteren 
iisfcvim  paflain , cui  non  creditur aducrlhsinculpa- 
Mm  pro  quo  addiitit  alios,  vt  ibi  per  cum,5t  quod  di  ' 
£lum  ofFcnli  non  faciat  indicium  ad  tortura  . voluit 
etiam  Boffi.in  tit.de  inqiiif  nu-48.  Parif  de  Pot.infuo 
trad.findic.in  verb.  tortura . 

6 Contrarium  t temni  Ang.  in  d.l.  fi  quis  in  graui.§. 
f quis  moriens.tf.adSyllamaniim  ,|qucm  fcqiicndo 
refert  Mar.  conf  s.num.  »4..  & idem  tenuit  Iacob.de 
Belui  f in  pra^l.  criniin.  lit.deindicijs.  ve1f.12.indi- 
ciura,  & idem  videtur  voluifle  Boirjn  tit. de  inquifi- 
tio.nu.47.dum  pqndcrat  tcx.  ind.l.iiquisingraui.S. 

fi  quis  moriens.iu  vcrb.cicdcndum . ’ ' 

7 Sed  ipfcmct  Ang.  f melius,  & grauius loquehs,  ve 
dixit  Alcxan.in  conf  H-nu.j.vol.  J.contrariumtc- 

^ nuit  io  d.l.  mater.  C.  de  calum.prout  fcipfum  etiam 
corrigendo  priorem  contrariam  fententiam  ample- 
xus c(t  Marliin  d.coni.2.  nu.  14.  ■ "i  j 'J  'a' 

S Primo  amplia  cbclufionctn.f  vteriam  procedat, fi 

ofteufus  deponeret  in  atticulo  mortisconftitutus,d.l.  j 
j.^.fiquismoricns.ft.  adSyllanianuin  Bald.ini.i.C. 
fie  ea  tum.Marfconl.20.nu.  14.  Gram.  conf  41.  nu.7. 
dum  requirit  alia  indicia.  Czpol.  latiffime  in  confil. 
70.nu.2.  Ang.de  Aret.intrad.fuomalcfi.in  vcrb.qui 
iudex  ad  probationem  fuzinquilitionis.in  2.  colum. 
Bal.conf.403.incip.quidam  ftiirin  t.col.  vol.  j.Marf 

* (ing.ia.incip.coi^c(fioofienfi. vbitcftaturita 'oin-  ■ 
nes  tenere  in  d.l.li  quisin  graui.§.  mociens.Soc.conf 
54. incip.  vifis  in  pcn.  coi.  ad  finem,  vol.  3.  vbi  dicir, 
quod  talis  inculpatio  oftcnfifacitaliqualcm  prefum 
ptionem,  hanc  ampliationem  tenuit  Bertaz.  conl.3. 
nu.i.5c  ccMof  td7aaa.8.vol.i.&  Socd.coni.54-au.i  3. 


9 Contra  ampliationem  ffaclunt  latifTim^ 

accumulat  Marf  in  §.diligentcr.nu.  117.  cum  feq.aq 
fua  prad.vbi  pluribus rationibus,cxemplis, &auth6- 
ritatibus contrarium  ampliationi  conatur  defende-  * 

, rc,&  comprobare  quaf  per  te  videre  poteris, ne  videar 
conterere  tempusinttanfcribpndo.  ■ , 

10  ScdMarfiliiSmtco  in  loco  contra*  communiere' 

* rem  Dodor.fentcntiam  tenere  tcftatur  Bertaz.  conf 

23  5.  nu.  14.  & ideo  prior  opi  nioamplcdcndacft,  eo 
magis, quia  idem  Mar.inhoc  articulo  fuitvarias,& 
contrarius  in  coril.i.nu.  14.&  tanquam  vario  non  cft 
in  hoc  multum  tribuendum  : vtin  propofirochxic 
Crauc.inconf  id.in  fine, 5c  interminis  dcMarfi.tc-! 
nuit  Vulpcl.confil.72  nuin.i.  . ' 

1 1 Vel  potius  t concordare-potcrishas  inter  fediflen* 

tientes  opiniones  ex  eo  , quod  fiipramps  elixi  mas  in 
conclufi  1 44  nu.4.in  vcrb.all'crtio vuln^tij,  ex  men- 
te Parif.de  Puteo  ibi.allcg.  * »' ■ / 

!!  • Priorem , 5c  communiorem  f opinionem  fiibam- 
pliabis,vtaiam  habeat  locum, (i  o(ficnfus,a  quocm^ 
nauicmculpatio,fit  bonx  vocis,  & famx,5t  ille,  cotv- 
tra  quem  fitinculpatio.fit  viliftimus: nam  nihilomi- 
nus no  faciet  contra  inculpatum  indicium  ad  tortu- 
ram talisinculpatio.itaampliationem  fubampliauit 
Goinez.intit.dcdciid.c.i  ;.nu.i6.  pcrtex.inn.l.fiQ% 
in  graui.§.moriens.rf.ad  Syll.ani.in.in  quo  inculpans 
erat  dominus,  & inculpatus  erat  lcruus,5cnihilomi-. 
nusmhiKcmo  preiiidjc.auir  inculpatio  domini ; 
propter  hoc  reprobar  Mar.ind.§.diligeni«T.  nu.  1 17. 
tenentem  , quod  talis  oftcnfi  inculpatio  in  atticulo 
mortb  facit  indicium , (i  oftenfus  (it  bons  conditio- 
nis,5c  fams,5c  erat  in  plenitudine  ituclicffus,5c  dcli-< 
dum  pcraliosnon  poterat  veri  fi  militer  probari.  ‘ 

13  Secundo  (ubamplia  ampliatione,  tvt  vera  fit, eriS 
ficonfhttitusin  .irticulo  mortis  haberet  in  manibus 
facrofandam  hucharcfti3m,‘prout  ita  tenuit  Bcn.az. 
conf  23  5,1111.  j.cum  ibiallcg.dc  Alex,  conf  54.  vol.j. 
Grammar.  conf -'O.nu.  j,  Carrcr.in  fua  prad.  crim.$v 
6.nu.3J7.&:  Petr.Folcrin  liniiliinfua  prad.  in  i.par- 
fc  prm.in  vci  b.  item  quod  Ibror  venenamt.  nura.  27. 
Didae.variar.re(bl.lib.2;c.  I s .nu.S. 

14  Tcrtiolubamplia  ampliat.f  vr nec ctiS ralisincift- 
pario  oftcnfi  conftituti  in  mortisaniculofaciatindi- 
cium  ad  inquirendamiVtafTeuerauitD.  Bcrraz.conf 
8.nu.42.inti.vol.i.5ccdtrariumobfcruantcs,iudiccs 
imperitos  appellat  Ang.  dcmalcfi.invcra.qui  iudex 
ad  probationem  fua;qucrcle.nu.5,ita  voluit glo.ind. 

* l.matcr.C.dc  calumniatoquam  dicit ‘communitee 
rcccpiSVillal.fupcr  l.zi.c.dr.nu.S.citatusa  lul.Clar.* 
in  Jf.fi. prad.  aini.q.  zi.vcrf  alTcrtio  vulnerati.  & ita 
de  iurc  efle  tcftatur  idem  Clar.  & in  q.y.vcrf  habes, 

1 5 intclligc  fubampliationcm , f vt  procedar , quoad 
inquirendum, ideft, quoad  trafmittcndam  inquifliio- 
nein  contra  cum  qui  de  delido  imputatur;(ccu.c  quo 
ad  inquirendo, ideft, quo  au  a (Uimcndas  informatio- 
nes contra  eu  m,qui  ab  offchfo  nominatur;na  tnc  be- 
ne facit  indictu  ; prout  hoc  modo  declarat  lul.Clar. 
ind.q.i  i.vcrfaircrtio.&  qiicf  7.verf  habes,quoin  lo- 
cohanc  declaratione  procedere  reftatunctia  (i  otfen-* 
lusdcillo  vulnere  moriatur,  &inip(aanertionc,5c 

; inculpatione  vlq,  ad  mortem  pcrfcuerauerit.nam  ni 
hilominusnon  opctabitur,ni(i  ad  aperiendam  viam 
iudici,  vr  pollit  recipere  informationes  contra  incuU 
patum,n6  autem  quoad  rranlmittcndum  illiciiatio- 
ncm;&  hoc  videtur  voluiOc  Biun.in  trad.in  d.qu^ft. 
3.primxpartis.nu.2d.dum  voluit,  qliod  offcnlianer- 
tio  (iitKciat  ad  inquifitionem  formandam,  5c  ira  po- 
terit declarari  Boifdiim  voluit, oftcnfi  afl'  rtionefuf- 
ficcre  ad  inquirendum  in  tit.de  inq111l1t.nu.47. 

16  Secundo  lubinrclligc,tvtlubampliatio^ccdaf  de 
iure,(ecusdcconluctudinc,  quxpradicatur,quodlit 
fufficicnsindicifi  .id  inquirendum  per  tranfmilTiong 
inquifitionis  contra  mcuipammiprout  de  tali  cofuc- 
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cudineteftaturIul.Clar.d.que(l.2i.verr.a(rcrtio.&ita 
feruarc  communem  vfum  > & obferuantiam.  Itali* 
affirmat  Igneus  in  l.Caius  Scius,  num.  1 5 ff  ad  Sy  lla- 
nianum,qucm  loco  citato  fcquendo  allegat  Clar. 

17  SHbintclIigctfubintclligcntiamrupradidl5,vtve- 
ra  HtiH  inculpatio  offcnfi  fuait  fadia  in  articulo  mor 
tis:recus  (i  offcnlus  c5ualucrir,<Sc  polka  incuipaucrit; 
«quia  cQ  taledt^u  habeatur  loco  denuntiationis, Ouc 
qucrek, nili  alia  concurrant  inditia,non  poteft  luper 
I co procedi , nifi  ad  inquirendas  informationes  con» 
trainculpatum,n6 autem  ad  tranimiftendum  illiin- 
quintionem.fcu  citationctmprout  ita  fe  ipliim  dccla 
ratidemClar.dift.verf.aflcrtio.inprincip. 

IS  SccQdoamplia  principalem  t conclulionc,vt pro- 
cedar , etiam  llcficnrns oderat  Ic  velle  dare  tortur* 

,,  Cbntra  inculpatum  ab  iplb.nam  nifi  alia  indicia  con 
currant  r non  poterit  cx  hooinculpatustorqucri  :ita. 
Brun.in  trada.indi.quaft.5.1'ccundz  partis prin.nu^. 
& melius  qtia-ftio.7.1ccunda:partis.nu.8.cum  fcq.vbi 
ponit  aliu  notabilC  cafum  in  propofito  torture  fubij- 
ciendx  ;quod quida inculpatus fponte ingerit  ic  tor- 
tura,puta,  dicendo, ego  non  cotninintaledeiiduin, 
& oftero  me  ftarc  torturi ; & ponatis  me  tortun : & 
quzritnunquid  Potellaspoirit  iulk  iuUiim  volente 
ponere  ad  torturami&dtcitqnod  non,nili  alias  h ■'C 
ci  de iurc  liceret, •idem  nifi  concurtcrciu  alia  indicia 
19  prifcr inculpationem, ea  rationo,  f quia  homo  non 
eft  dominus  irrembroru  liionim,  1. 1 iber  homo,  ad 
1.  Aquiliam*.  «Sc  quia  potcltas  torquendi  cll  meri  Im- 
j^pcrii,&quafuntincn  Imperii, non  p (Tnntpadopri 
irato  concedi, l.dcfcnlbrcs  C.  dedcfcnf.ciuit.  Jc  hoc 
idem  tcnuicGulicl.de  Cnnc.  in  1. 1 mpe-ium.fF.de  iu- 
rifdift.omn.iud.l.pnuatonjin.C.co.tit.&  quia  etiam 
nopotcllquiscommittcrealtcri,  qciodipfum  percu- 
tiat, 1. 1 . jT.vlquc  adeo.  ft.  dc  imu.  & pto ampliatione 
optime  facit,  quod  idem  Brun.d.q.  7.nu.9-  fubiungit 
dccafu  quotidie  occutrfri,  videlicet  qn  aliquis  incul 
pac  aliquem  dc  deiido  commiho . «&  quia  116 habet 
veras probationcs,ncquc  indicia  fullicicntia  ad  tortu 
ra, dicit,  Diic  ludex  ponatis  mc , & ipium  ad  torturi; 
& multi  faiuijVtipfcinquit, putat  hoc^flc,&  debe- 
te ficri,pcrpotcfiarcin  Icdcoiurariu  clt  dciurc  tu  qa 
ofFcnfus,ctii  vellet nu  debet  torquen,  abfq;indieijs; 
tum  etiam  quia  inculpatuo  non  porper  folam  oflcnli 
aflcitioncm  torqueri,  nili  aliunde  extent  indicia  vt 
fupra  diximus. 

30  Tcnibampilia  conclufionC.t  vt  vcr.i  fit,€t  fi  ofFcn 
liisinculparctcum iuro ;quia  mncnccet  facirindi- 
cium  ad  torturam;dc  ratio  clt, quia  cum  (cfiiciatini-  - 
Jnicum  capitalem  inculpato, &dc propria  perfona 
dcponatoHcnfam.nonUcbct  fiari eius difio, eu  dica 
tur  in  propria  caufa  c(Te,&  per  confequens  repellatur 
it  tefiimonio  I.lcx  Cornelia,  in  prin.  cum  ibi  not,  per 
Bar.5t  alios.tf.de  iniur.&  in  1.  t.cum  ibi  no.  per  Bald. 
Odcrap.virg.l.nulius.  ff.de  teft.  & intcrminisita  ar- 
gumentatur Alex.  d.conf.  t4.nu.15.cum  fcq. 

21  Contrarium  t tenuit  Rom.in  d.l.fi  qais  in  graui.jT. 
fi  quis  monens,  ff.  adSyllanianum.  quem  referendo 
fequitur  Marf.in  d^diligcter  nu.  1 1 8.  in  fi.  vbi  dicit 
hoc  etiam  fiiiffcd^pente  Bald.in  auth.li  dicatur.C, 
detcfti.dc  in  c.litaasdc  prifumpein  fin.&  in  c.quo- 
niam  frequenter,  vtlit.noncontcff. 

32  Sed  deceptus  cfiMarf.f  Romanum  adhocrcfcrC 
do,cum  in  diuerfis  terminis  loquatur  Rom.  nam  ibi 
ioquiturde  tefie,  nonaikde  offailb  iplo,  & quirir, 
nunquidtefiisin  articulo  mortis  deponens  faciat  in- 
dicium,^ dicit,quodnon,linon  dcponariuratus,per 
l.iufiurandi.Gdc  tcfi.lcdlufficic  talis  depolitio  ad  in 
formatione  iudicis,  nepp  hocpollitiudex  inquirere, 
cu  intbtmatto  gratia  iudicis  non  requiratiurm  Iccu- 
dum  gl.  oedinadamin  c.i.if.fi  duofupec  verb.  teftih 
dv  pac.  iur.firm.&  maxima  eff  differentia, imb  non 
efl  zquipaiatio.intcc  paik  iplam  offcn&m , & tefiS 


extraneum , cum  vnus  dicatur  clfe  in  caufa  propria,' 
& ideo  nihil  probat,  & alius  in  caufa  aliena,  in  qua 
vnicustefiis  iuratus  multum  operatur  circa  probatio 
ncin,&  indicia,  vtlatiifimc  perCabr.concl.i.detefti 
bus.  & Bal.  citatus  a Marf.  loquitur  etiam  in  tellc,  id 
eifdem  terminis,&  fic  interpretatus  cffdodrina.Ro 
man.Oida.var.tefol.lib.x.c.  i ).nu.8. 

Benevemm  cft,tquodtalisinculpafusaboffenfo, 
licet  non  poterit  torqueri, aut  inquiri,  vc  di  ximus;  po 
tait  tamen  in  carcerem  mitti  propter  indicium  tale, 
uodad  hoc  dicatur  fiifficiens  contra  ipfum;&ita 
eri  palTim  tcftaturDidac.vbi  fupra.  iueommuni- 
per  Dodo.  teneri  affirmatGomcz.ca.i  j.dcliido- 
24rum,  num.  1 d.ea  ratione ; f quia  ad  capmram  fufficic 
fimplex , & fuinmaria  cognitio,  & indicis  informa- 
tio Flaz.  libro  primo  delid.  cap.  1 j .num.  i y.  fubdens 
* quod  ira  palTnn  fcruatiir,  & hanc  comtauatm  opinio- 
nem dicit  Clar.in  d.verfic.alTcrcio.&  hic  omnia  ve- 
lim adiungas  ad  ea, qui  liipra  diximus  in  conci.  144. 
non  ita  plene. 

t 

concLrsio  j^icxxxy'. 

ARGVMENTVM. 

Offenfi  exculpatio  , quid  probet  aduerfus 
inculpatu  m illa  prolit  necne  ipfi  incul- 
pato,dircutitur. 

SVMMARiyAf. 

I Offtnji  excutpatiofa£la  in  mortis  artieuhpro  inculp.sta 

toUit,iX  entruat  omms  virtt,  ^ effifium  omnium  pr^tr 
fumptionum^iy  indiciorum,  qua  tjftnt  adutrfut  incul- 
patum, adeo  vt  ex  eis  non  pojjh  torjueri , 

£t  eur,nuj..Contra.nu.j.  , 

CoHctl.num.^.g.  10. ir fiq. 

5 Offenfi  exculpatio  nibtl prodeft  inculpato,  quando  vere, 

rialtter  confiat  dt  offendente  : ficus  fi  veri  , iyreaister  ■ 
nonconftat. 

6 Retntjpo  non  potefi  fieri  in  preeiudseium  Rtsp.ftd  tantum 
■ in preittdicuim jolius  remittentis , vel fuccefjorum  eius . 

7 Prajwnpuo  innocentia, qu<t  refuUat  ex  confijjiont , ir  ex- 

purgatione offenfi, poierstior  efi,  quam prafumptio  con- 
traria. 

8 Offenfi excujutio, quoad  defenfionem plus  operatur,  quam 

accufatio, quoad  offenfionem . 

9 Offenfi  diSlo , ij  exculpationi  tunc  demum fiandum  ejlji 

alsqua  indiciaexterna,iy  verifimtUs coniedura proip- 
fo  dtdo  extarent: ficus fi pro  spjb  dsclo  nibsl  vrgeret . 

I I Prafumptio  vna  tollit  aliam. 

IZ  Offenfi  exculpatio  prodeji  inculpato,  etiam  fi  offenfui,ini‘ 
culpatum  prius  tneulpaffet. 

Contrarium, num.  1 j.Concil.num.  14. 
ly  Offenfi  exculpatio  prodeji  eo  magis  ipfi  inculpato,  cum  ex- 
culpans,  aut  ftipfum  inculpat , aut  exculpatio  efi  in  ali- 
quofilii  praiudscialsi . 

16  Offenfits  excubans  aliquem  txpluriiui  inquifitit  , no» 
propter  boc  ceofintur  magis grauati . 

AZlfo  ^‘^‘^oP^^^urincuIpatiooffcnficotrain- 
V llw  culpatum, videndu  eft,quid  probet  cxcul 
patio  ipfius.£c  in  hoc  pulchro  dubio  reperio,  quod  fi 
t offcnlus  t dicat  in  fux  mortis  articulo,5c  ifiud  allcrat» 
quod  Titius  efi  non  offendit, nec  vulncrauit,nec  ctii 
in  aliqua  culpa  fui  mortis  cft , quod  hoc  teffimoniii 
prodefi  multumip(iTitio.gIo.inl.fiquis.§.fiquismo 
' riSs.ff.ad  Syllanian.Didac.Couar.variar.  xcfol.  lib.  2. 
C.I  }.nu.8.adco  vt  tolat,&  encruct  omnes  vircs,dc  ef- 
fcdum  omnifi  prxfumptionum,fic  inditioru,  qux  efi 
conna  inculpatu^iu  vc  ex  cisoon  poffit  torque- 
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<X  firquUt  p0tcmi<5rcftpr*^umptio»&fauorinnoccn- 

tiC)qu$  rcluitat  cx  c6fcflioBC,&  cxpurgarionodcmn- 
£li',quam  praefumptio  contraria,  arg.tex.inl.quicum 
maior.§i.ff.de  bon.libc.l.  Paulus,lafccunda.§.i.e<K 
tit-tcx.in  l.iT)3tcr.C.dccalmnniatorib-&ita  in  icrmi» 
nisicnuit  BaLin  l.i.C.coinmu.dcIcgatis.col.pcri.nu. 
i^^.vbi  dixit.q»  fi  tcftatotcxculpauitrcum.qui  dice- 
bat fibi  damnu  dedifle,  no  poterit  ex  indici  jstorque- 
ti,qa  habet  indicium  profe.&  iftud  didu  Bart.lequi- 
tut)&  reputat  vnicu,&  fingulare  laf.ibi.col-pcn.nu. 
lo.idi  lal.in  l.dc  dic.ft'.qui  fatifd.cogan.col.n.in  nic- 
dio.ide  laf.in  l.i. fF.de eo  perqucfacFu  erit. coi.  ^nu. 

A p.Aret.in c.^.locodc ^batiocol.fi.nu.^ i.&ibi Dee. 
in  fi.Fcl.in  e.  i.  de  pfumpt.  col.fi.nu.i  8.  Ang.de  Aret, 
jz.  Additio,  ad  Angcl.de  Malefi.inpartc.q»  ludcxad 
probatione  lue  inquifitionis.col.fi.  Alex.conl.14  nu. 
Lvol.j.conf.i'24.nu.9.vol.6.&c6f.  z44.col.4  i'u.jU. 
vol.2.conf.i.nu.i6.1ib.j.&in conf.  30.nu.  vol.7- 
Marf.in  fing.22.&  in  praxi.aim.  §.  diligcter,  nu.200. 
& in  coni.  17.col.2  nu.  lo.Gcrard.fing.j 5.  Alc.dcprc- 
fumpt.rcg.4.prxlQmp.4.  adfinc.itactiain  tenuit  lul. 
Clar.in  §.fi.q.52.vctl.pote*  et  liic  negatiua.ih  prae. 

• vbi  hanc  opinionem  *c6cm  dicit  de  mente  Plot.in 
d.conf.crirn.diucrfot.conf.i  io.nu.i.Iib.  i.Noucl.m 

trad.aaidcfi.-flf.vcrf.^nindicio.nu.9.3l.in.inluaprac. 

ctiin.i.par.defcnf.nu.t;2.&  cautela  4.mi.i.C  arrcr.in 
fua  pr.aclcrim.lf.6.circa  nu.?y>.Bofl‘.4cf.iuon.  dcld. 
nu-  ioA  clarum  innocentis  fignum  appcUatexcul- 
pationcm  offcnfi,  etiam  quod  multa  indicia  concui- 

rcrcnt,Bar.conf.crim.ibi.nu.4^*  & i68.nn.i8.  tom^i. 

crim.Panf.conl.6.nu.n.cum  fcq.  vol.;.  Gargcn.col. 

1 2 1 .nu.  14.tonfi.-1  .crim.&  cbnl.  1 2 1 .nu.14.G0m.1n  tm 
dedcli(3is,c.i  J.nu.i7.vcrr.fi  verodclidu  Burfat.cof. 
!2onu.j8.&coni:239.nu.29.&  inconl.232.nu.2j.di. 

cens, innocctiamalicuius plene  probari  cxculpatio- 

ncoflfenli.indiciad  contraria  tolli  Marf.coni.30.nu. 

j8.conl.6i.nu.?4.Cairanc.confuct.Burgun.dciultcz. 

tit.i.i>.3.nu.?9.&  in  materia  furti.&robans  loquens 

idem  voluit  Tiberi.  Dcc.conf.96.nu.29.volu.j.lacit 
cuodnot.lnnoc  in  c.ad  audicntiam.de  homicid.vbi 

voluit, quod  (i  aliquis  fit  comii<aus,qu6dconluluit, 

& mandauit  homicidium  fieri,  & homicida,  cx  quo 
omnino  ctatfaautns,  cxculdtmandatanum;  mli 
mandatum,  vel conlilium  fmflet  famolum,  viibi 
ciiampcr  Anan-inv-qui-a.  , , r 

I,  Contra  hanc  coclnfioncmf  facit  notabilis  dcafio 
^ Bar  in  l.intcromncs.S.rcclc.lf.dc  furt.vbi  dicitiquod 
fi  p.ilfus  furtum  cxcufct  f.ircm,diccndo , quod  no  ftt- 
cirinc  inuito,no  prodeft  tcoinifi  fit  amicus,vidcUet 
confanguincus.vtibi  pcrcum.idcm  voluit  ibidCAnT 
<^cl.facitdiau  Bald.in  l.falliis.tcnia  oppofiuo.  C,dc 
|iirt.&  ini. fi  finc.in.j.qusfi.C.ad Vcllcianuin  & nic- 
liusin  l.tranfigere.nu.22.C.dc  tranfad.vbi  examinat 
calum,qii3do  olfcnfus,  videlicet  furtum  p.illus  vadit 
coram  ludicc,5c  dicit  Domincludcx  luit  facium  de 
mea  voluntatc,&  ita  confiteor  ,3c  non  admittit  opi- 
nionem lac.But.tencntis,  quod  pahumimodi  con- 

felfioncmtollaturpunitiodelidi. 

M H mcdilfcnfionc  conciliabis, vtltandum  fittcon- 

^ ieduris,quibus  iudex  aibitrabitur,  nunquid  offendes 
cxctiipct  animo  cxciijpjiich  illu,  aut  animo  veritatis 

dciegtnda-,tunei)liusliifiinebitur,vclnonluftinebi- 
tiircxcufatioitaconciliat  Fclyn.inc.i.nu.i9.dc  prs- 

fiimpri.cx  mete  Bal.in  c.i.  S.iniuria.  depaceiuta.hr- 
nian.&  luadet  hoc  ratioioam  aUud  fcntiendu  cff,qa 
aliquis  inculparet  fe  ipfum  cxculpando  ahum  & m- 
culpascirei  incarccribus  vel  duceretur  ad  mottcin, 
vel  qn  inculparer  Ic  cxculpando  aliu,  & inculpas  cf. 
fet  extra  carceres, & inculpatus  in  carccrib.qa  primo 
cafu  prodert  illa  cxculpatio.  vt  pa  Bal.in  d.l.  i.^.po- 

nc  icftator.C.comm.dclega.Alex.ind.S.fiquisnio- 

riens.Marf.in  cof.  ‘ .in  fi.  Carrcr.in  prad.  cri.m  mate- 
ru  exuuauoms.c.  ii . in  Iccfido  vao  oihil  opoaict» 


cum  verendum  eflet,  ne  arte  culpam  in  fe  aiTumerdl 
cxiffcnscxtracarccrcs.vc  focium  liberaret:  ita  Rim. 
iun-conf.  j20.nu.i7.Dom,.Claud.  Bettaz  ad  cofBer* 
tazzol.fui  parris.inc6f.24d.  lircra  A-in  fi.  Item  almd 
fentiendum  eff  de illo,qni  cxculpar , & nihilominus 
habet  interdie,  q de  illo,  quem  negotium  non  tagir* 
vtcucnitinillo,quipra;tcditrupta pacem  cfTetdc  ilU 
eff  applicanda  p^na,  vel  pars  illius  nam  fi  cxculpec 
incili patu, vel  fulf^cdum,  credendu  eff  vriq;  eu  illius 
cxculpatio  fit  tanqcofcfflo  partis,  inculpato  piodcf- 
fe ; prout  in  ciafu  illo  conliiluit  Simon  de  Prat.  confl 
i87.nu.24.&illumrcfcrcndofcquiturClau.  Bettaz* 
in  addito.add.conf.z46.in  iirera  A.vcrf.dc  maximi, 

5 Secundo  concilia,  tq>  quando  conflat  vere, & rea' 
litcndc offendente  non  operatur  cxculpatio  offenfi» 
cx  quoconffat,  de  c5rrario,  A hoc  caui  procedit  fe- 
cunda opinio;  Ii  vero  non  conflaret  ver^,  3c  rcaliter, 
propter ofFcnlioxculparioncm . tollitur  omnis  pras- 
fumptiocontra  inculpntu.&  ita  pioccdct prima 
nio,qux concordia  videtur  eflede  mente Gomez.  in 
d.c.  1 2.nu. i7.dum  dicit,  quod  fi  contra  reum  inculpa 
tum  plene , & dilucide  fuit  probatum  delicum , iUa 
expurgatio, & confcffiooffcnfi  non  fibi  prodefl,  nec 
aliquid  operatur, fed  ea  non  obftatc,  poterit  rcusdc» 
finitiu^  condemnari  ad  poenam  ordinariam  dclilH 
pcrgl.fingularcminl.2.  fl.ad  Syllania.ingl.fi.  quam 
ibi  tenent  & commendant  Bart.  Albcric.Bal.  AngeU 

* Rom.Cuma.  & * communicer  Dodl.  & G.ind.in  tra- 
Aa.malcficio.io  rub.de  iranlhflio.  de  padl.in  malefi, 
facicn.vcrf.lcd  ponCiquod  quidam  moniferc  vulnc- 

6 ratus quia  in  prxiudiciuin  RciptibUcx , t & cuiusli- 
bet de  populo. non  potefl  fieri  padunnleurcmilTto, 
fed  tantum  inpr^iudiciiini  foliusrcmittcntis,vclfuc 
ccflbrum  cius,  vt  in  1.  tranfigerc.  C.dc  rranfaft.  cum 
matcria,6(  in  l.iicitatio.ir.  quod  illicite.ff.de  publ.Sc 
vcdig.&  inl.congniit.  ff  dcoffi.prxfid.  & per  torum 
tit.ff.Sc  Cad  Turpil.fi  vero  delicium  vcrc,&  rcalircc 
non  fiiit  probatum  contra  tcu.ni  inculpatum,  icdta 
contra  cum  luni  prxlumptionc$,&  indicia, etiam  ta- 
lia,pcrqux  torqueri  altis  pollet,  talis  cxculpatio,  Se 
expurgatio  ofienlicneruat, Se  tollit  omnes  vires, &cf 
fectum  omnium  prxfumptionum.  Se  indiciorum,  v£ 

7 excis  non  polfit  toiqncri:  quia  potentior  cft  f p.iim- 
ptio>&  fauor  innoccn  tix.qux  refuirat  cx  cofcifionc* 
Se  expurgatione  offenfi  ,qulm  prxfumptio  cotraria 
arsu.tcx.in  l.qui  ciim  maior.ff uc  bon.libert.tex. in  1. 
Paulus.la  2.§.i.ff.co.tit.l. mater.  Cdc  calumnia.  Bal. 
in  l.i.C.coinm.dc  legaris.  cumiurib.fuprdaddudis. 

8 Se  plus  operatur  tcxculatio  offcnfi  quoad  defenfio- 
<>  ncm,qu3m  accufuio  quoad  offeofionemBoff  in  ti. 

de  f auorib.dcfcnfio.nu*  10. 

p Ht  quod  diila  t Bart.  Ang.  Se  Bal.fupra  in  contra- 
rium adducla  debeant  imciligi  in  cafu,qn  conflat  Ii 
quidc  de  dcliflo, reflatur  Bcrtaz.ind.conf  246.  nu.p. 
qui  illos  in  locis  fupta  allegatis  hoc  vnn  velle,  Se  in- 
tclligcrc  dicit,vjdcl  icet,  tunc  dem  u ftandum  efledi- 
dOiSe  exculpationi offcnfi , fi  aliqua  extarSt  externa 
indicia.  Se  verifimilcsconiedurx  proipfodido:fc- 
cusctgo,  fi  pro  dido  nihil  vrg^t , Se  fic  eflemus  in' 
cafu  olno  elato  cotra  didu.  Se  IBilpacionc  offenn* 
Se  in  dclido  probato,  Se  idem  v^ifle  Bal.in  l.tranl 
gcrc.tm  26.C.  de  cranfad.  vbi  dicit  ffandu  eff  ein  du- 
bio confeffioni aduerfarij  confitentisdoiu  abfuiflc* 
nififadi  qualitas  manifcftc  ( pondera  illud  verbum 
inaaifcftc)m  oppofitudcelarcr.  Se  Bart.fe  ipfum  de- 
clarat  in  d.^.rcde.  dum  concludit  poff  multa  cxcul* 
pationc  offcnfi  inculpato  prodefle,  fi  apparcantalia 
indicia  pto  cxcul  pationc,  Se  fic  fi  non  eflemus  in  ca- 
fiiiiii  quo  infalhbilitcr  patens  ptxfupponcrcturdcli- 
dum.  Se  hanc  diflmdioncm  pro  concordia  adduxit 
idem  Alcx.d.conf.  i.nu.  1 6.1ib. }.  vbi  dixit  offcnfi  cx- 
culpacionS  inculpato  polle  ,pficcrc,fi  pro  illa  adfint 
ind^aili  ta  liquide  coaffaieideddido,  puniretur, 

pgri.2. 
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ycrl.icum  ibinorff.  adS^llanU.  idcm<f.c5ri4.na. 
j.cod.voluminc  Sc  d.conl.  ?o.nu.  i lib.7  3c  Salyc.in 
d.l.tranrigcre.C.dcfranr3^.  fed  hanccociliationcm 
rcperi  tandem  in  termini?  iradidiiTc  Ciar.in  Ji.  fi  q, 
lcq.5a.verf.p0teftctiam.vbi  inquit>qu6d  primaopi» 
nioprocedir)quando  res  cft  dubiaded  fi  apparerer  de 
veritate  in  contrarium, videlicet, ’quod  maius  cft.  efi 
feni  indicia  valde  vr»cntia,  &proiimadcljd>o,  non 
eflecftandum  huiurmodiaflertionilaltem  adeuitan 
dam  tortura : ita  pradic.iri  tcftat  dc  mente  Bfanc. 

in  pra^.aim.fbl.  1 «nu.  1 0!  .fubiungens , q>  pleni  nq; 
videmus,  quod  offenIi.fiucproptCT  rcmiinonem  fa* 
Aaro  offendenti  .liuc  propter  pcrfuafioncinamico- 
lumifaciunthuiulmodi  exculpaiionescontrariasvc 
f itati»  prout  crii  dixit  Marf  in  lUa  praxi.  $.  reftar.  nu. 

1 5^  verf.  itCalia  ratio,  proptcrca  in  hoc  verfabimr 
niaxime  iudicisarbimum.vr  diximus  in  prima  coci- 

• iiationc.  Qiiod  ctii  extantibus  indiciis  valde  \ rgenti 
bnsrn6obftantccxculpationc,ad  torturam  deueniri 
poiTir,lcfiatur  Alc.dcpr*lump.rcg4.pr^rum-4  ad  fi. 
vbl  air,  9 poffent  efle  indicia  contra  ukuI  pa tum  ita 
vrgentia , quod  tollerent  contrariam  prifumpnonC 
oriente  e.r  atreiUrione  ipfiusoftcnfiqa  vna  prarium- 

t\  ptjottollitali2,l.diuus.ft'dc  in  intcgr.rcftit.be  ceflac 
przfumptionis  ratio  in  caOi.dcquodifpotamiis.vt  ip 
(e  Alci.affcrit.  nam  potius  vcrilimilccftjtpoficnlus 

• inculpatum  cxculpandomcntKus  fiienr.ex  quo  tale 

mendacium  non  videtur  icndctcmpriiudicmmfa- 
lutisxtcrnje.c.i.&c.ncquis  arbitretur,  za.g.z.quoin 
loco  habetur  quod  mentiri  Proximo  confulcndocft 
incndaduni , in  quo  non  cft  magna  culpa,  Meet  non 
ht  fine  culpa.Idcm  voluit  Didac.Couar.vanar.rcfo- 
Iuiio.hb.i.c.i?.iniS.  , 

tl  An}pliatnodoconclufion£,t'’t  cxculpatiooffcnfi 
profit  inculpato,  etiam  fi  offcnlus  inculpatum  prius 
inculpaffcc  quia  tunc  primum  ditlu.no  porcftir.cul 
oato  nocere  et  folcmnc,&  iuratuin,vtdiximusin  c6- 
Siifio.  prxccdcmi  dc  offcnfidicloconirainculpatG» 
<c  ita  tradit  Marf.in  coni.iog.nu.^o.Grain.cof.i.nu, 
i4.Burf.conl'.ioi.niM47.&  facit, quiaplus  operatur, 
vt  diximus  > cxculpaiiooflenfi,  quoad  defenfionem, 
<}uam  afferrio  quoad  offeniioni,  Boff.in  tir.  de  fauo. 
dcfcnfio.nu.  i o.  & hanc  ampliationem  tenuit  Andr. 
dclfcr.in  conft.Rcghi.  fi  damna  claiidcftina  quJ  re- 
fert Gra.d.  loco,  vbi  poni  t exemplum  dc  illo,  qui  in- 
culpaucMt  aliquem  ranquam  complicem  delici,  & 
ooftmodum  diuftus  ad  fupplicium  afferuit  Ic  fallo  U 
lura  inculpalTc.wV  pcrliiggcftionem  altaiu$,&  aduet 
te  quod  Do^lo.loquunturdc  exculpacionc  fadaia 
articulo  mortis. 

Sed  contra  t huiufuiodi  ampliarionS  faciuntttml 
ta  per  Marf.in  d.lua  praxi.  in  d.§.  rcftat.nu.a6i  & fcq. 
addtt^a>quz hic  breuibus  tfi,  adducere  non  videtur 
extraneum,  & primofaciuntca.qux  habcnmrapud 

• Bar.in  d.l.  i.§.li  quis  moricns.pcr  illum  rexr.  ffad  syl 
lania.vbi  iudici  in  articulo  morus falfam  tuliffe  fen- 
tendam  diccnti,dc  tcfti  diuerfum  ab  eo  • quod  in  iu- 
diciodixcratalTcrcnti,  etiam  in  mordsariiculo»iion 
credendumeffe  dixit, iftudqucdi£lum  fecundu  Bar. 

• teneri*  communiter, dixit  Alex. in l.fcicndum  nu. 
i 3 .in  fi.ff.de  verb.oblig.  Didac.lib.  i.relolut.dxa.  1 

• num.  7.  in  fin.&muTtidc*  communi  tcftanicsrcfc- 
runmr  apud  C lar.  S.fin  pradiic*  crimin.  in  quxft.y;. 
vcif.x.!eft  cafus.  Secundo  facit  Ancha.doftrina  in  c. 
Bn.de  fucccflio.quam  fequitur  Fcly.in  cap.litcrasin 
pcnul.colum.de  prarfum^  & quam  refert  idem  Mar 
fil.ctiam  in  f.diligcntcr^w  piailiexnum.  1 1 8.  & in 
fuo  fingu.ix.vbi  dicit,  quod  It  vulneratus, ex  medici 
culpa  & mori  aftirma, non  tamen  perhoemuat  pet- 
cul&em . Tertio  repugnare  videtur;  quia  fi  tcftatot 
qoofitcatur  in  fiia  vltima  voluntate , fc  ad  teftitmio* 
nem  vfutatum  teneri , non  tamen  per  hoc  piarfuma* 
tur  vfuiaiius : iu  dixit  Baidin  cap.  in  przfciuia.ia  4* 


colum  dc  probat,  idem  Bald.  vbidehocarticniola' 
tius  in  conf447.niim.i 9-  Se  in  confi.po.num.i.vol* 
5- fecundum  numcrtMn  vliimo  toco  imprellorutu. 
Ql_urt6  facere potcllvlrra  Marfidtquoddixir  Baldi 
coiif  15 1 .in  pnn.colum.  t . per  tex.in  Irationcs.  C.de 
|5rob.it.quod.‘tflcrrio  fafiain  articulo  morti&dcpe- 
cunijs  dcpofirisaiMd  Titium, quas  vnltdari  pauperi 
bus,  Titio  non  o^ciat  .Qiiimo  facit  contra  amplia- 
tionem ,&  proprius,  quam  llipradida  rarioaddu^a 
aMarfil.ind-/(.rcftar.fnum.^.qniaiftc,qm  cxculpat» 
extra  ludicium  hocfacir,  Se  noniuratusivndcndde» 
bet  ca,qux  m iudicio,  Se  cum  lura  mento  dixcr.u  dc- 
ftrucrc,'cum  eade  m dcfti  uendo.  qua:  in  conftrucndo 
requiratur  iolemnita.svulgata.l.nihtlram  naturale. 
ff.de  reg-  lur.qu*  regula  per  quacd  J fiandaincnra  pro- 
batur ^ Marf.in  dli.rcftar.a  nuin.P.vfqueadnum.ii. 
Imo  dicendum  videtur , quod  etiam  fi  in  tudUio,  6c 
cum  iuMmemo  explicarer , non  tamen  primo di^O. 
nocere poilerdicer  illud  in  aliquodcbilitarer, quem- 
admodum derefte  cft  turis  notilfima  Oonclulio*de 
quapcrBar.3(  Rom.ind  quis  inones.&  per  Bar. 
Bal.5c  Salyc.  in  d.l.  gcticralircr.  late  Alex,  conf  1 14. 
mim.6.vol.6.bcCapjc  dccil.i4i.num-7.8.&  fcq.&la 
riuspcrBocri  coiifi.4o  num.i  19.  «k  quam  vno  ore  te 
neri  pa  Dod.dixit  Qav.  in  J.qu^ftio.  5 ^ verf  quartus 
cft  caUis.  Scito.bc  viiimo facit,  quia  non  omnis  mo- 
riens  cftfanc>us;im6iia  mortis  pauorc  videturde- 
tcrriius»vf  fanum  pcrdidiftc  inrcUc^um  videatur; 
quod  vt  plurimum  huiufinodilblcteucnircj  iccirco 
iftis  canqu.am  non  mcnris  compotibus  noocftcie- 
dendum,  argumen.l.  h.ic  conlulcillima.  verfi  arcum 
humana  fragilitas.Cqiii  fcfta  men. facere  poliunt, vt 
] iicdc  his  per  eundem  Matfil.in  d tcftac.num.  i,z. 
dclcqucn. 

14  H.is aurem  lites  fedabis  huc  in  modumf  (liccr  po- 
tuilicntfacilHupradida  ftindamCia colli) quod auc 
proincuipaiionc  primo  fada  erant  indicium  >prx- 
fumptioi  & conicClura ; 6c  tunc  fimplcx  cxculpaiiO, 
& rcuocatio  non  prodeft  inculpato  ;aut  prodiga  in- 
culpatione nullum  concurrebat  indicium,  prxfuin* 
ptio<6ccdiechtradcd  l6lainculpacioipfiusrci,>N  tue 
excuipatto  facla  per  reum  liiper  furca  tollere  poteft 
indicium  incii!pantis;&  ira  multu  cor.ucnirc  turi,  dc 
tationialIciit.Marl.ind.!i  reftar  circa  fincm,dcirac6 
cludcndumdixitin calu d tcfiguuiodc  jUo.quiin 
proceflu  contra  cum  fati  o cor.»  m ludicc-Norar  jo,6c 
tcftibus  coufeflusde  in  conftilionc  pcrlatcr.vut , ^ 
Titius  in  crimine  dequo  fiiitimpnluns,  libj  luir  /o- 
ciu$:5c  poftcalata  femejuM  condcmnaiona  ad  iiior 
cem  contra  di^mn  reumi  dum  ipfc  r.-nts  eini  in  tnaiu 
bus carnificis  luper  fure..,  & laqueum,  fen  capiftrunx 
ad  collum  habcbat.dixii.quiaaccuSani  Tituim,&  di 
xi,  quod  ipte  fuit  meus  lociu&ad  coinmittcdum  hoc 
dehe^um , proquo  nunc  debeo  inon , ideo  ne  per-_ 
dam,  condemnem  aiv.num  meam  . fateurme  fal-' 
(um  dixifle,&  indebite  ilium  culpa ftc.idcodicodi- 
^a  pa  me  non  fuillc  vcr.i  .Se  pocnitet  me  hoc  falfum 
dixifle  »cuni  ipfc  T itius  lir  mnocens  a dtclo  dcliifta 
&prodiftindvoncMarfil.  faciunt  qua*  diximuspau- 
loantc  ioaliatonciiianonc  ex  mente  Alcia.inreg. 
4.d.pralutn  pt.4.m  fm.  de  prifumpt.de  lui.Clarin  S. 
fin.qukltio.^^a  vcrfic.potcftenam  dum  voluit  allcr- 
tionein  ortainprodclicin\.ulpato,mfiauclirdcli«ftfi 
proba(uiu,&dccoiirranoconftet,auicffcnt  vrgen- 
tia indiCia  comia  talem  affcrtionem , dc  cxculpatio- 
ncm.  * 

I j Amplia, vr  tanto  magis  feodufio  procedat,  fi  ex 
culpans.auT  leiplummcuJpata,aucexculpatioeficc 
ia  aliquo  libi  piaiudicabilis  i naintunccu  habeatur 
loco  propria  conicinorus  quoad  Ijbaationcm  incul 
pati  operatur ; prout  lupra  dichim  cft  exemplum  ad- 
ducendo de  mente B.imin.iun. dcClaud.BcrrazoI.iQ 
addir.ad  confi.Baimo.B«{UzoUiicta  A.dc  ilio,  qui 
Aiajsarditvtfl.u  Kq  caicc- 


(WiAamcxflilpaiKio  ahum»  qtji 
ac illodtUao fuerat  condemnatu*,  vel  inculpaius.- 
vei  de  illo,  qui  eittra  carcerc$inculpat,le  cxcul^do» 
Bui  de  eodem  delieioeft  vel  carcctaius  vel  condem- 
natus,dt  ideo  ibidem  CIau-fubiung>ti  quod  cauti  luj 
dices  Ibient  antequam  vel  indicia  emutatur,  vcl  rcu 
comiificant*  CQtare.  vt  omnes focios habeat  in  car- 
ccribus,  & fi  quis  in  fe culpam  aflum3t,poirit  etiam, 
ac  debeat  coeniaflumerc.  Aliud  exempiu  pom  pot 
de  prattcnacnie  rupriyflfc  paccm,dc  quofuprat  iuxta 
eajou*  coniuluit  idem  Simon  dcPr*tis,<Lconf.H7- 
nu.i4qu*  referendo  fcquitur  idera  Clau.  in  co.loco. 
f6  Animadticrtc  poftrcmoad  fupradiaa,  cp  f occut- 
icntc  cafu  ,‘in  quo  plurcseflcnt  inquifiti,  & offcnlus 
excul  paret  cx  il  lis  aliquem,  non  propter  hqc  cenien 
tut  magis  t^rauati » ita  coniuluit  Butla.conl*a?9.nu, 
^9.dc1ta  dciorccflc,  atq^crimioaliftastcncictclui. 

fOnCLVSiO  MCXXXVl. 

ARGVMENTVM. 

Cao  tio  de  non  offendendo  et  quibus  rupta 
piobctur,&  ditatur, vel  non . 


lofephi  Mafcardi 


27  QmuUo  mn  offxn^mii  nmiititur  siufr» 

f Armi  fu»  offtnfMtx  noM4(xufa,qm(fuptrmn», 

1 8 Offtnfio  oon  rmmpit  e4itthmm  di 

fion  offtHdtndo, 

2pOJf*nfio  ojfinjim  ojftmUrtftm  non  rumpit  tautiontmtdi 
n on  o^mdfndo^A  m fi  offtrfio fi4t  mb  offenjb  tnc<mi»bi* 
Uiqu^m  tx  tmrruMUo. 

ioCMUftonon  ojftnJmdi non  JJr rupta nom  fblum  rxnon» 
tak/ajMperxtment*  vtra,fedfterroma.  Etcur^tu.ft. 
) z Cautioni  dt  non  ofindtndo p6t  eontramniri  tx  noMatS 
fuptrutnitmtdi  iaramtpto  vaSaiaMt  carr,  nu. ; ) j 
jf4  Cautio  nonofind<  adt  non  df  rupta  ex  noua  cjufa fmfmr 
. uetnenttf  tttam Jt  ta  non  effet  infia  ed non  ojfindendi, 

3 5 Cautiom  de  non  of  indendo  pote^  contrautmn  ex  noeeS 
eaufa^ttamfi  tn  contraflu  appojka fuer»  elaefuta^B» 
to  manente  paQo. 

16  Cautioni  de  non  yfindtndo  pft  eUtraueniriex  noaaeS% 
etiomji  in  eUratlm  exiuiomi  appojita  fe^jxt  eUxfuldf 
fub  tali  ppaa  toutt  quoua  eontrauenrantr  c6tm^nda, 
|7  Cautioni  de  non  e^indendo  fit  eootrauiniriax  noua  f a 
etuim Jim  inttrovauUOfUi fuent fodio expreffo  ton- 
urntum  ,quod  pereomfrebenfotineauUonenon  fqffb 
alitari  noua  eau/a. 

Offer^  fuperuenttmex  fuferuenientinoua  eaetfa  foQ» 
pritjamtiur , eum  qffenjtoabj^e  eattjd  n^uiariter  no» 
prajumatur. 

Cautio  nonofindtndieji  /miiiivjiutqui  perjonamnoio 


SVMMARIVM. 

t Cautknumiet!*on^tndendoquatuor^enera. 

2.  Cautionidenon  offendtndoquutotrauemfe  dicitur  qui 
intulit grauemM  o^njionimperfona^  eut  de  ni 

oftndendofuit  promifum. 

j Cautto  de  non  ojfendtndo  ruptarum  probat  txpereujjio^ 
ntin peiiore pugno,manu  vacua  fuu  manu  aperta,  £t 

4ur  tnieStgetVt  nu.O- 

5 C^*^b,qua  in  aobiadKHurMOXimatin  rupeo  pro  mo. 

duababaur.  . 

d Cautiomdemnofmdendoquitebtrauentlftdicitur,  qui 

intuUttUam  ieuem  o/f  enfam , quando  mter  eautiemem 
prfftanitt  tnUHtjjiffent  tantum  ofmjumei  teueidJ  eau 
tio/uijSetpiffiitaiMarum  occajfone. 

7 RtiaiiteoMiinifM  referite  eum  owntbui  fuit  quahtatib. 
% Cautiontdenun  offendendo  quis  contrauenire  dicitur  et 
qut  ofendttadmr fartum  extra  territorium,  ej  iurifdi 
{iuMmanquapraptafuU  eautto  Eteur^nu.p. 
^^CoHiionidenon  ofendendo  quit contrauemrt  duiturH 
qui  opnda  adun Jdi  lun/ propter  aliquam  caufam  an- 
ttquatu , 4?  aiiaot,  5 1 x qua  cauttonatiifuit.dummodo 
procedat  eauttonem.Contrar.HU,  1 1 .Concilaeu.  1 2. 

1 j Tmnatn  vnocapituiopqfitaynon  videtur  inalio  npetitOt 
etiam fi  c^itulajint  ^qmparata, 

1 4 Ptma  non  debet  edendi  per  Umtitatem  rationii,  x 
a 5 ^Abjurdum  non  eJi.quodaUqutdcUcaturfauorabiU gra- 
tia aiteuiui  fniiftX  odiofum  diuerfa  ratione. 

16  Gautsonu  de  noi^pndendopromijfio  comprebeniitgra 
uemykr  Uutma}ftttfam,cum  m ea  dtdium  nonojfen 

den  direiVtyVtlm  dire^le,quoquomodo,  vtlquonwdoU 
hrt.CfShtrarium,  ^vtriuunu.  17. 

1 g Cener  alitat  omnis  debet  refringi  ad  babilitattmfceundu 
fubudiam  materiam. 

19  Verba fuot  mUlUgtnda  in  maiori , ^ potior  i ftgmfeatu. 
gQ  Vet  ba  qeianiumeunqutgiHtraliapqfiu  in  eontraiU^de- 
bmt  operari  tantum ftcundum  naturam  eitradluif  dT 
fecundum  naturam  rei  dtduiia  ineontradUt. 

4 1 Cautio  de  non  offtndmdonon  dicitur  rupta ; quando  p 
non  animo  ojfendttfed  aut  ioeoie,  autebrim  offendit, 
ixVolunias^iypTOpoJitum  dijmgunt  malefeia, 

a 3 Offndqleje  ptr  tcatm  diaaUitneumbU  oumprohandi, 
■24  Cpnnt  maiumprata  prafumstur  a3um. 
a 5 Cautto  non  offbndtnondtcttut  rupta  fi  offinfut fuerit  f /, 
antequam  cautiouemu^pauerit. 

16  Cautwui  non  qfiuM  fsupntiofjttdda  tfi  rt  mttgra. 


egreditur . 

40  Cautioni  non  ceafitar  eontrauenife  promitteni  nioffen* 
dere  atiquem.jiiiUui  confangmintos  offendat pji at  sUit 
Ifutaut  menuofadiafuerit. 

i diftindiono  fadai  Do^orib.in- 

IIi  1 lici  t^quatuor  genera  cmnonufde 
noollcndcnilovidclKCM  re  rei,  i tc  pcrloaz.  i plb* 
na  rci.5c  ipeilona  pcriouar.dcqutb.latc  pcrHcreul. 
iuoiracl.dccau.de  non oilcn.c<a.pcr  tot.  adeideue* 
nicmus;qua-  frequentius  accidit,  <k  frequetius  in  vfu 
cd,iux(.lna  ad  ca>  ff.delcg.  6c  elf  illa » quxdcbetur  i 
pedbna  perfonz.  contra  qua  quis  comiliUc  ex  pluri* 

1 busprobat.  Et  pnmoquicunq.  intulerit  toffenlionS 
perlbnte,cui  de  non  odendendo  fuit  promilfum.cau 
tioni  contiaoenilledicetur,  cum  hzc,  vtduiinus>rc- 
l|>iaatpcrfbnamiqua:  non  pot'cllofrcndi,quindc  ip* 
ia  cautio oAtindatur ; dOmodo  liicrir  otfenia  grauis, 
nonaui£leuis:nam  modjcaoHenla»laiis,.Sc  parua 
ia  huiulaiodi  cautione  non  videt  peormda,  ncc  ha- 
betur inconlidcrationerita  coolulrusrdpbdirMarf. 
ConC8o.nu.;i.cuinrcq.vbidi6r,  quod  verba  polita 
in  tali  cautione, videlicet, non  otfcndcic,  vcl  otlcndi 
facere, prz  ic  ferunt  inagnd,Sc  grauc  odeiifam,  no  au 
tetn  l«ucm,q>  dc  placuit  Parifconf  id^.paccm  inta. 
nu.  14.vol.vSi  in  fotrtoribus  terminis,  c61uluit,qiiod 
ilamc  pace»&ptomifTionc generali, Sc  Amplici de 

, non otkndcndocum  armis, vcl Ijnc, (1  pcrrranHcns * 
impulenraLkim,oon  dicitur  poena  commlira,  ratio- 
ne de  qua  fupra  inimicum  quoniam  IcuisofFcnfa  nd 
habetur  in  cbiideratione.  ad  quod  optime  facit  tcx. 

* i/i  1. 3-Ji  'ti-dc  i>4  d-  de  adideg.  vbi  probatur,  otfcnla  H- 
dcicom  i lUi  m teuocati  v Q tamen  ottenla  liberi  t icuis» 
manet  hdcicommiflum>dcibiin  rcrminis‘hocnor- 
Aibcr.li)  d.l.4.antc  h.vbi  dicit,  quod  Ucet  otfcnfa  le« ' 
msoftenfa  dicatur  per  illum  tca  iamcnnon  cH  CHra- 

* dajdc  hanc  clTe* communem  opinionem  Dod.telfa 
ttirHcrcul.vbi lupra,c.27.no.g.&  ig.quam limtcmii 
cOttoboraot,  quslatillime  Marf  accumulacd.  c6l*. 
go.de  ParifcLconf.  165.  dc  Baldin  I.  iiprzdium.Cde 
zdi.adio.colutn.a.quxft.4.  vbi  voluir,  quod  vulnui- 
culum  modicum  nullum  habeatin  fedciicfum  ;vc 
dicit  etiam  tcx  jn  I.r  pcrindc.ff.de  xdi.  cdi^.idcni 
Bald.incap.duin  adcocolum.2.anre  hn.de  rcfaipr. 
dixit  examinando  maceria dc  modicis.^',  dc  minimis 
noacile  labouaduui^pa  duUm  utioacm ; quod  fi 

fiaiuto’ 
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ftatnto  caueanit  > vt  qui  extnxcrit  fangoinem  alicui 
in  palatio  picftanir  poena  manus , non  debete  intel- 
iigi  de  illo , qui  pcicuflit  aliquem  in  naib . vnde  fan- 
guis  aliquantulum  cxiuit.de  late  ex  Ant.Siue  in  ttac. 
de  minimis,  poteris  colligere  leuia  modica  ,dc  mini- 
ma nihil  op^ri,  dc  io  ptzfcnti  propolito  idem  con- 
(uluit6c1tazo.conr.147.num.  18.  in  caiuiinquo  qui- 
dem percuflerat  cum  enie , vel  ftocht^alium  aticu- 
jusidt  abhac  fententia  neminem diflentite  teflatur 
Idem  Hctcu.vbi  fupra.cap.a7num.i  s.vcrrex  quibus 
omnib.quo  in  locoillam  multis aigumiiis,  dc  ratio- 
nib.com  probat.  ^ j. 

] Imo  ibidcm  infctt  ex  pcKuaione  t in  pettorc  pu- 
gno, manu  vacua, fiue  manu  aperta  cautionem  niptl 
non  probati , dc  multo  magis,  fi  pugno  manu  vacua 
finedolotc  confideiabili  quis  petcruiaiur  in  humeris 
in  ventre,inbtachijs,  in  futis,  vel  fimili  corporis  par- 
te,qua  quis  nonita  faciiedolct ; ea  rationc;quia  licet* 
pugnus  fine  alio  ramore,vel  (anguine  fit  iniutia  pet- 
ronalis.qaia  tfi  petlonamA  corpus  non  l«dit,vetiC- 
militct  non  coptehendirat  io  ptomifiioncpqnali  no 
oliindendoitu  quia  corpori  non  nocet,  nec  illud  lae- 
ditxonfcqucns  leuiseft  offenla  dc  oHcnfa  in  perfonj 
io  materia  noftrarqdnis  fit.cu  nocet  pronz,r.lacdedo, 
vel  offendSdoiVel  diminuEdo;  qui  veto  .pmittit  non 
offendere  pfoni.offensaintclligit,  dc  feotit  Ula,  q no- 
eet,dc  daronfi  infett.dc  dolotiplonz;  fic  multis  argu 
mentis , dc  tationib.  conaf  Ciam  illationd  edprobate 
Hetcu.ibidcm  per  tot.ad  quem  terelt^o,  cum  ex  pro 
ftffo  ibi  hQc  cafum  uaSende  omnia  diligenter  exa- 
minet. , , . j 

Vnum  tn.etfi  Hetcu.fcntentia  vera  fit,  animaduec 

k tendficft.tnonaxiucomnib.  hanedecifiondeonue- 
nire-nl  fi  inter  cos,qui  militiam exctccnt.dc  ptoliten 
tut  dc  nobiles  viri  funt,  nedum  pugnus,  fcd  folum  at- 
tentatus intctceffctit,  nedum  cautione  dc  non  offen- ' 
dendo  nimpemr,  fcd  fummopeti  mmpetut.  Ideo  in 
hoc  qualius  peifonateft  diligcnterdifpictendai  cum 
vetilVimum  6t,CbiMfigpfto^r4,&iusiuafr,^ 
i,  CMi,  ptout  idemmet  HercuJt  aramaducitit vbi 
fup.nu.  I l .dc  an  te  eum  Lap.  allt^-pd-  quo  in  kxo  di- 
xit, quod  petcuflio  fafta  vacua  manu,dc  vnica  Et  m 
maxilla , dicitur  Icuis,  nificircunlUntijsaggrauemr, 
VI  puu  nifi  fiieril  fafla  petfon*  nobili.vel  lupcnori. 
hinc  concludit  dioecclanum  pofle  abfolucre  ab  ex- 
communicatione incutfa  ptoptethoiufmodi  peteuf 
fioneni  in  clcticmn;  ibidem  Mandotpoft  moltosad 
idem  rcUtos  tcftaturhanc  I^p.fcntcnriam  etiam  vc 
lam  t & ab  om  n ibus  com  pw^jatam : onei^m  cx  fa* 
&i,  & pctfonanim  qualitatct|ualiutem  auumeiedi- 
cteidem  Hctcu.c.id.num.p.vbi  idcohzcinatfaitrio 

5 iudicis  rcfidcrcafletit.  Naniquzin  ^ilildiccre- 
tut  maxima»  in  ruftico  pfo  modica  onenia  habetur» 
fecundum  Ang.  dc  Cafti.in  1.  item  apud.  >.adijcitur. 
ff.de  in  iuc.de  tecentiotes  Bonon.in  l.vt  vim.nu.p  t .ff. 

« **'inreilig'e,t  fiiptadiSfi  eft  de  graui.vel  leui  offen 
(a,  vt  non  procedat. qn  intet cautionem  pizftdtcsin- 
terceflincnt  tm  offenfione$leucs,dt  cautio  fiiiflct  pr? 
ftita  illanim  occafione.dc  fi  contrauentum  eflet,  fiiit 
piomifla  poenatquiatur.ccautiohuiufroodi  vidctuc 
habete  telationcm  ad  o#enfasptztcritas,quaramcS 
ptzftita , quz  cum  Icues  fiicrinc,  Conuentio , fine 
cautio  etiam  micui  offenla  vaificabitur,  cum  tela- 

7 tumfeontineamt in tdetenteca omnibus fuis  qua- 
litatibus,fccudum  Bat.  inl.fi  (cmum.S.  h.ff.dc  leg.i. 
dtl  I. ff.de  tecept.de  hic  limitationem,  dt  intclhgen- 
tiam  admitti  Parif.  conCiE  }.nu.ao.vol.4.  & ideodi- 
xltMotiid.ttaa.c.is»-  inpiin.quodpaxex  cacauia 

tumpitut,exquapizcefiit. 

8 Ampliamodoeoncl.vtoffendcnstaliquerodica 

tur  cotnroittctcin  cantionem  de  iionoffcndendo.ft 
fi  o&ndetetattaer&anmexna  tarii«iuni>*iuJit‘ 


didtionE.in  qiu  przftita  fuit  tautiorita  tradidere  Bar- 
ide Albcr.ml.iUicitas.P  .ncpotcntiores.ff.de  olli,  pipfi 
q,  fcjtu  dignii.dt  eximium  cenfuit  M arf.fing.  s t a.m- 
- cip.fupcriorib.  dieb.  vbi  dicit  hcK  dic  fiimnic  obler- 
uanduiii  pro  facientib.  pacE : dc  ibide  inteteogatus  k 

Suoda  aurato  milice  in  faSocndicdequoda.qui  con 
icutus  vna  cum  alio  fiioaducriariocori  iudiccordi 
natio  fuz  eiuiiatis,promifecuot  fiib  magna  poena ,fe 
non  inuice  olicodeie;  dc  poff  aliquos  menfes  vnus  ip 
fotu  reperitaliu  inlcKO  valde  renio(oicitatate,dciia 
rifdiflionc  iplius  Iudicis , coram  quo  (alia  fiiit  dida 
promiffio  dcnonoffcndEdo.de  vnus  offendit  alium, 
dc  tandem  concludit, qi  aduerfarium  offendens  inio 
coaiamrcmcKo;  nihifominusinciditin4>oena  cau- 
rionis  roptz ,-  hoc  idem  tcpcuft  in  repe.  1,  fi.ou.  ao.ffi 
de  iur.om.iu.  vbi  dc  laf.in  6.1imit. 

Idem  voluit  Cugli.de  Cun.in  d.l.illidCasS.nepo- 
tcntioies.ff.de  offi.przfdc  hcKidE  ficmauicHcrc.vbi 
p fiip.c.47.nu.]7.dc ratio  cll  huius  ampIiatioois,t  quia 
ille,  qui  promittit  non  offendat , loquicgcnaali  ter, 
oon  icadftiingens  ad  vnum  magis , quam  ad  alium 
locum:  dc  quia  hzc  obligatio  refpicitpcrfbaam  pto- 
mteacum  fequiturqiiouis  ille  vadat , licutadio.  1, 
li.C.de  pczfa.long.icmp.vt  dixere  Bac.ind.S.ncpo- 
tcmiota.dc  Hctc.  vbi  fiip.c.p.ih  ptin. 

10  Secundo  ampli.t,vt  idem  ptexedat-f  Et  Ii  offendEa 
aductfariu  olfenderii  illum  pp  aliquam  caufani  anu 
quamdcaltam.qcx  qua  camum  filiolum  modo  pic 
ccllcrit  cautionem  t quia  cu  11  mpliciter  datur  cautio 
dc  non  offendendo.cx  quo  iffa  eff  generalis  locutio, 
vei  indefinita,  ad  omnes  caulas  trahetur,  iux.  nor.  in 
l.i.Sdcgenctalitet.  ff.de  Icg.  przft.de  in  l.fiplurib.9i 
dc  icg.  I . dc  in  dubio  pioquacunqi  caufa  ct  m pizte- 
ritum  data  cEfciida  cft,  quia  timor  vr.iiidiftinclus,  (t 
k vcibis  regulariter  non  cftitcedcnduinj.non  aliter, 
' ff.de  Icg.  I .dc  cautio  non  debet  rcftringi  ad  vnam  ran 
lum  caufam,nifi  ad  illam  Iblaminpromiftioncfiie- 
rit  icftrUIa,iux.no.ia  1.  cum  patet.$.dulciirimis  ff.  de 
|eg.i.dcljrcgula.S. llcct.ff.de  iur.de  facl.igno. 

Contra  hanc  ampliaiioncm  vegere  vr'q>  idemmet 
1 1 Hercu.f  aniraaduotit  in  d.irad.c. ; vbi  dicit, ^ qn 
dubinmcontingitian  aliqui  cdprehcndaniucincau- 
tione,nccnc,indubiodebercvetba  interpretari  con- 
tra cum,  qui  pomitapcrtmslcgem  dicere,  per  1.  vete- 
, tib.ff.dcpafl.l.quicquid  aftringcndz.  ff.de  vcib.obli, 
vtAlc.in  materia  notha  rndir  iitconf.isa.  nti.a.ltb. 
zxum  peena  non  debeat  habere  Icxuin,  vbi  non  fiiie 
cxprcfta,l.dc  fiquis.P.diuus.ff.derclig.dcfam.fiine.iQ 
etiam,  quia  in  ^nalib.  non  cft  fecienda  extenfio  ad 
n6expfefla.auth'orcIaf.  in  l.fi  ita  ftipulatqs.Jf-Chry>- 
fogonus,nu.52.cu  ftq  . ff.de  vetb  obii. vbi  in  materia 
loquit.de  Alcx.inconf.i  i;.col.vlt.nu.p.voI.x.Ccau. 
cAI.205.col.7.nu.n.B.ip.inrab.dciud.nu.i  s.dcScri- 
bcn.inl.  fadum.yin  poeiialib.  ff.de  rcg.iur.cum  nec 
fctiam  in  dubio  debeamus  pronunciate  cautionem 
efle  nipiam,dc  fic  poenam  commilIaiii,ex  eo,qi  fera- 
pctlit facienda  inrcrprct.-itiobcnignioi,  l.fi  dc  inter- 
pretatione. lf.de  pocn.  vt  tradidere  Bart.in  I.  cum  pa- 
tcr.$.libcttis.  ff.de  lcg.a.Corn.conf.5i.lib.2.di  De*. 
conf406.col.fi. 

12  ScdtcconcjliaiB  poteris, fvtipIcHercul.ibidcm 
fentite  vr,  dicendo,  quod  aut  lumus  antcdeliltuin 
conimilliim,  dc  tunc  inteipietandum  eft  .duenendii 
omnem  caufaui,  dc  omnes  cafiis,  de  quibus  dubitat, 
inclulos  effe  fiib  c.iutionc,vc  delinquendi  materia  p- 
cidatur  .qdinhoccarucaliscauladf  fauorabi  lis,c* 
qoocKcuciitur  maleficiis  iux.  oot.ioUtavulnetatus. 
ff.adl.Aqail.Bac.inl.i.$.excicitum.ff.dehtsquino> 
infa.de  in  l.quemadmcxlum,  Cdc  agtic.de  ccnfit.IibL 
1 1 .latE  pet  Cagno.in  ccg.in  omnib.in  fi.ff.de  teg.iur. 
dc  ideo  venit  ampliandadux-icg.^  habci.quod  fa 
uores  funt  ampliai]di,dc  poettafte^ngcndz,  dc  qua, 
in  d.S.inpqaalibAc  «.odiolaxlereg.  iatdnd. 
j^efbtMtfiardhvel.1.  Mn  a Aut 
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Autti?imrdedcll^<fi5e5mi(ro,5cpwa  trtogada, 
tuncga  cft  materia  pinalis, 3c  odiofa.dcbct  rcflriagi; 
non  autem  cxtcndi-aui  late  inrcrpretan.iux  tcx.in  I. 
pcn-ff-dc  poen.&in  d./T.jn  penalib.  & inc  odia , & in 
c.in  p^n  de  reg.iur.in  64ta  dici tBal.i n c.  i .coi.  r .verf. 
& fume  hinc  arttufncwu.quahrcr  Do.prop  prlu.fcu. 
Aodib  peen*.  fi  pena  ex  comicntionc  pro  vna  parte 
fuitappofita,  ad  aliam  partem  non  extenditur, quod 
ctiacoofirmat,quod  voluere  Anr.de  But.  in  c.ad  oor 
Bram»c<^- i.na.S .de cmp.&  vcn.  Alber.  in par.i  fiat. 
q.70.ia  Anio.rorfcr.in  fing.vcr.addittoqbib.in 
locis  vokKrunr,|cp  odio  pocn*, fi  poena  invnocap. 
ponamr,n6  vidcaf  in  alio  repetita  ».ct  fi  capitula  iint 
zquiparara..  nam  pena  non  Jdcbc^cxccdcre4>p^ium 
cafum.S  pocnat,dcpcn.diftind.i.  &'Abb.in  cap.li.de 

14  iur.patr.dicit.t  pccna  non  debet  extendi  periden- 
titatem  raiionis:dcIo.And.ind.c.difp€diadcrefcrip. 
Jib  6.inquit,quod  ex  identitate  rationis  debet  extedi 
confti.led  non  fena  confti turionis,  fic  ad  rem  nofirj 

1 5 non  cft  abfurdum,t  quod  aliquid  dicatur  fauorabilc 
gratia  alicuius  finis,  & odiolum  diuecfa  rationcuux. 
not.per  Dec-in  1. venia.  Cdcin  iusvoc.  vbi  & rcliq. 
fcribcn.&  Dolores  in  l.t.ft.lbl.matr.dcpcrTuaq.ia 

^ tra^i.derctrad.in  pracfat.  nu.64. 

16  Lmiitandacftprimolococonclufio,tvtnon4>cc- 
dat,quoadgraucm,autlcuem  offienfam,  li  in  promif- 
Jionc  fuerint  pofira  talia  verba, videlicet  no  offende- 
it  direde  vel  i|dircclc  quoquomodo,  vel  quomodo 
libct-N.im  cum  verb.quoquomodoiniporrctomnes 
fjSj^oscxcogitabilcsdccundaAogincdr.aS7-»ncip. 
vifothcmatccol.  ?.3<  Ca?poI.  in  conf.  14-  incip.^  de- 
clarationcicolu.  3.  & vcib.quomodolibct,  importet 
modum  rcalcm,pcrronalcni,diredum»^c  indiredu , 
W dicit  gl.inclem.a.dcfcnt.cxcom.  in  vcjb.quomo- 
dolibet.de  gl.inclcm.i.int.gl.dc  rciud.dtfacitglJn 
cap.quamuisjnvcrb.qualibctdcclcd.iu6.ideonon 
cxclnduurleoisofi'cnia:ita  limitat  Grar.rcfp.  44- nu. 
ii.in  caAi , in  quo  fuerant  appofita  verba , aliqua  ra- 
tionc,vcl  caufa,vcl  niodo,5cc.quia  talia  vcniicamur 
inminimodc4>prictatc  Mi  rcruuin.S  pratiorait.  vbi 
Bar.dcacquir.hatred.  & hoc  modoarguincntaiuscfi 
uiam  V arl  dic4.confil.8o.num.ji».Paiilid.coni.i6>. 
nom.7volum.4. 

J7  Conirattamcn  hanc  limitationem  fcnriunt  Marf. 
interminis  in  d. conf  8o.nu.4>. eu  Icq.&Panfid.conf.. 
ids.nu  14.  qui  K irondensad  contraria  dicentes,  qd 
beer  illa  verba  hmgcncMlia:dt.bct  tn  omnis  genera- 
18  liras  rrd.mgi  t .idhiibilir.ua)*  iccundum  fiibic^am 
njarcpiun.vr  in  i.\  rgiud.inin.in  ^'.lcd,5tfi  lege  ff.de 
mun.(5(  honoiMni.f.cu  do.CdclacrofccclcliDo^t. 
is  ].x-C.  vbidci  ^ino  agi  opponet , vbitextusdiciti 
quocyiiq  & gloll  c.^pllC.^lmhoc  verhum  m idoneo. 
• eadem  gl.in  I.  i .C.vbi  conucn.qui  ccr.locodar. j>t 
mif.iicetcrgoin  d.c.iutionc  fueritappofitfiilludgc* 
ncrai<vetbuquoquoipoilo,&c.tn  tale  verbum  ger 
ncrale«lebct  rcflnngi  ad  habilitatem.  & fic  adoffen- 
lam  graiicm,qu«  habet  lxdcrc,&  offendere  pcrlonS, 
noQ  sid  offenfam,quz  eff  medica, 3c  nullius  mom€ti> 
do^non  ldrdit,nec  offendit  pcrlona,^  debet  ceffrm- 
giadoffcnfam,quz  venit  appellatione offciifciidclb 
3dgeii$,vffnd.l.3.$fi.ffdcadim.lcg.c{i  verba  fint 
ip  ifReffiqsdatin  maiori  & poiiori  fignificatu,!.  t.  !i.  bi- 
dnnm.ff.qnandoapp.fir.l.i.Ji.quaminpcrpctuO.ff.ri 
ager,  vccfte.  vel  emphyt.  & appellatione dtfcofz  in 
• materia  lubiecti  non  veniat  lcui'^;vtita*c6iicri  Do 
ftortb.tencri  tefiatm  Hcrcul.vbi  1upracap.17.m1.r8, 
ao  3c  vcrbatquantunicunquc  generalia  poliuin  cotra* 
clttke6em  operari  rantum,  fecundum  naturam  con- 
txa^0s4c  fccunduin  natura  rcidcdudztnconcradu 
lilhpuiatus.ff^lc  vcrboblig.  & icadcclarat  imo.in 
cexlttctis-deiucpacr  que  refert,  &fi;qmmTS‘K<cdn 
4r.coi.t.vqrfipfCie^magts.  vol*  1.  &iu rcfpondic 
ia  litte  9ttfiCticonr,  1 & hoc  ide 


confuliiitin  hypothefi  noflra.  Benazc6fi147.nu.it* 
vbi  air,quO(i  taha  vciba  gcncr.ili.i  fuotciuiiiter,  dera 
uonab]literinrcrpretaoda,petBal.inl.i.C.dclid.tn- 
firum.Sc  lafinl.quicunq;  nu.4.ff.dcVccb.  obligat. dC 
CraucMiironliprogcncro.nu.Si. 

21  Limitabis  cone),  t vt  locum  fibi  non  vendicet,qn 
quisnon  nnimo offendendi  offenderit, fedautioeb- 
SCtaui  cbriusoffcndcritvquia  tunc  cautio  non  dicituc 
rupta,  VI  tr.idii  Bal.c6f.i9).nu.^.vol.2.5c  probatur  in 
l.  i .S.pen.fi  de  iniur.3c  in  1. 1 .C.dc  Sica.  & ratio 

22  cum  animns,t&  voiunrasnoccndi  attendatur, & per 
illam  difimgu.itnrmalcficium,vtl.4.  C.adl.Coioel. 
de iicar.& inl.  i.^.diuus Adrianus.vbi Marf.ff.c.rit.U  . 
qiniuns.ff.de  furr.l.q*  reipublicx.  ff.dciniur.ndde* 
bet  dici  cautionem  fte^ifie  ille,  qui  animum  offen* 
dcndiuon  habuit  ita  fcnfir  etiam  Hcrcul.  vbifupr.C. 
34.nu.6.&  fuadcttcx.inl.fi  non  conuici).  C>  dciniuc, 

* vbiiniuriadicla  pertocum  non  cadit iurixam. 

2/  Aduerteramen,  quod  dicenti,  dcaDcgaiifcolTcn- 
dific  per  iocum,incombironus  probandi ; vt  rcffatuc 
Pan^dc  Puc.m  rra^  de  lud.num.64.  idem  voluerant 
Cyn  dt  Ang.  & alii  in  d.I.fi  npn  conuici).  C.  deiniur. 

24  nam  omne  nialumtprauc  prsfumit  a£lum,c.  1 .de  p* 
Aiinpt.l.prsior  ait.Ji.fi.ff.vj  bon.rapt.  lac.dcBelloui- 
fuinpiatl.iudi.invcrb.quoddiilusicus.nu.j.  vcrf.Sc 
liimunas  dicat, de  Soc.in  conf  i46.col.;poff  num.7. 

* vol.  1. vbi  Ita  ‘ communi  conleufuicntirefctiben.in 
d.l.fi  non  conuicij , dixit. 

Quomodo  aut,dc  ex  qutb.  animus  offendedi  ^be- 
tm  u>ximus  iuprainconci.$)02an  vab.iniuria.vol.i 

25  Terno  Inn  IU.  | vr  tunc  cautio  non  offendendi  u6 
dicatunupu , fioficnfusfijcritquisantcquacautio- 
nemranric.iucm/vt  pura  quando  aliquis  ffipulatus 
eit  noDottcmlifc,(3(  conianguincosjuos,&antcqua 
ab  vnocxcolangumcis  rari:ic4mif)fuecir,idcqui  n6 
ratjficauif.ortcnius  fuit.vci  ajfmirrcntc.vcl  ab  iis,dc 
quib.  promutit  ni  eu  pro  prius  comentis  in  promif' 
lionc  ptoJircaDfiodcn6oficnucdo,quod  per  cos, id 
rauficatumtucrit  iu  docuit  Hercui.  vbi  lup  e.  i$.nu. 
6.CUIUS  opimnnis  tcffarut  fuillc  quiplurimos . vcluti 
Dyn.iii  1 fLVxor.^.ii  quisvxoicm.ti.de  miur.Cyn.in 
l.luii  i.quaMt.C.ad A1accd.vbi  Bal.de  idc  B.‘il. iQ.d./> 
fiqmsvxorcm.vbttuam  Bar.ADg.conf73.Caftr.con 
£7i.lib;2.dc  conf  ip^.lib.i.Abb.m  c acccdciis.col.fi. 

^ de  piab.Bal.inimccci.^.larifd  nu.9  iVde.idopr.Soc. 
in  l.t.^.liiuircrim.m  fin.ff.dcacq  poD.Dcc.cOf.xid. 
col,fcn.&  conf4b4.de  idem  m c6i-43  i col.fi.loqucs 
de  irenga  in  l.comra^us.col,4.nuin.  1 ) -de  1 7-tidc 
rcg.iur  Oosu.conli;i.mi.9.Marf  fing.  j}7.fequum 
homieidi  s. Soc.mii.confior.lib.t.Cur.iun.confy  i. 

col.4-nu.i;:para.cotil.i  2.(01.14. nu.ioolib.2. de  c6C 

I2.iiu.i7  hb4.dcc6f7?.  lij.Bar.ind.Uivxor.S  liqs  . 
vxoicm.nu  4 tt,dcadui.vbi  inquit, quod  fi  fafla  fue- 
rit pax  ab  aliquo  pro  lc,5e  iuiscOplicibus,  de  vnus  qx. 
complicibus  fuitoffenlu^ai>teq(iani  ratum  haberet, 
non  connnitnrurpoeiupacisruptz.  . , 

2d  Ampiuiiinitarioneiuhanctadeoftocedete^vtre,^ 
integra  faaendjfinatificario,narcnon  integra 
o;via[ur,vtno.inl.bonorum.ft.rcmrat.  hab.fic  do* 
LUit  hait  u)  d.Ml  VAor.i.liquisvxoremnum.;.  lf.de 
adult  qurodiSt placuit  Alcxand.inconfi  io.col  pci). 
nu.sdib.  volucre  Dccd.conf226.nu.to.cu1n 
kq..^coiu^i47.nu-6.de  coof46o.nu.?j.Sal.poft  BaU 
iii  l.fi  L-ad  Maccd.  huc  peninct , <$  oblcruauic  Abl^. 
poft  Am.de  Butr.inc.cum  veniffcnt.de  relt.fpol.vbi 
diauH,9li  quis  uoimne  meo  tanquam  fetior  nego* 
noniinnieorum  acccpit,potfeiriqne,dciuitfpoliatus 
antequam  habucnm  ratum,  niificarip,poff  modum 
fcquuta  niiui  opetatur,  g>  de  idem  fen Atrunt  Domtni 
Rot.in  dccif  9-alias  i Jo.dercftit.fpol.  in  nouis.  de  m ' 
tciminiH}Q«fttoni5iKifiiaBhoc  tcuuit  Heteu.  cap.i;» 
nu.6.ift/t,.Arid«ii»oom.J3.  vna  cum  addudisabeo 
ibuieib>Vib»BIPlcqtutU{acunefUiaadfuatcriarn. 

Quarto 


' I5e  pfobationlb'?  ■ Conci-  MCXXXVI-  ^83- 


»7  Qu«tit6  velim  limites,  f vt  conclufio  locfi  non  ha 
^beat.qh  interucnit  noua  caufajita  fcnricnrc  Bar.in  1. 
<)uzro-§incer  locatore,  if.ioc.ex  l.aut  fa^a  §.caufas. 
vbi  idem  Bar.nu.  1 .circa  fi.ft.de  pcn.fic  affemere  plu' 
timi  ex  noftris  tum  profitendo , tum  et  confulcndo: 
in  ptimis  Bal.in  c.i  .de  pac.  tene,  in  vlibus  feud.Ant. 
deButrA  Imo.inc.i.nu.S.dc  renun.  Pau.  C.aftr.in  I. 
quilemum  ad  fi.  pcrillum  tex.  ft'.dcvcrb.obli.  Rom.  ' 
inl-femcl  mora,  nn.i/.vcrl-prima.  fF.lblu.matr.Dec. 
conf.5?i.nu.7.verr.3t  ilta  conclu.Roman.conC.i8j.. 
pertot.Marpnl.i.jl.fi.num.2vft'.dcfidciufl'.Rm.in 
coiiC  I o. in  fi. V0I.4.  Abb.i n e. i /de  ireugr.df  pace.  Fcp- 

* rer.in  tir.de  fer.  nu.68,  & hac  * communem  Se  magis 

* *communcm  opinionem  appell.'rHcxcu.  vbi  luprd, 
ci3.nu.j.vaf.hecqiproculd«bio.vbmiam  dixit  de 
hoc  vidifle  plenilHiimm  confiiium  collegii  Macera* 
tac.  vbi  & hoc  ipfum  confulebat  ,Sc  ibide  per  multas 
aliasauthoritates  congerit, & ita  dccofuetudinc  fer* 
,uari  idS  teftatur,  ratione  adduces  huius  limitationis, 
videlicet  quia  quailibct  difpoiitio  debet  interpretari»' 
& in-elligenda  cft  rcb.  fic  ftantib.l.  fi.  qui  fatild.  cOg. 
c.cum  intcr.de  rcnun.c.  quemadmodum,  de  iiirciur.  '' 
& in  c.dcricus  cojut.l.fi  .C.dc  non  num  pec.vt  & di» 
xete  Bal.in  c.cum  M.Fcrtaricnfis  in  r.col.dc  conftit. 
Rom.  conC.  1 8 j.ini.i.vetC  j.  licet  l.fi  vnquam.  vbi  ad 
hoc  late Tiraq.in  prin.Cdcrcuocan.donat.&MarC 
ling.soj.cx  pace,  treuga. 

. a8  Hincconl’cqulmr,t  ottenlio  oftcnfi  in  offenden 
lem  non  rumpit  cautioncm.ita  1'aibit  Bart.  in  l.cum- 
pater.S.cum  arietes,  tf.de lcg.2.&  in  l.t.'§.cu arietes. 
tf.fiquadt.feciCdic.i.Dodo.m  l.cum  proponas.C.dc 
pac.&in  l.qui  lcruum.tf.de  verb.obl.Alcx.conr.tr  5. 
lool.  1.  lib-  4'  & ortenfum  polfc  impune  otfendeutem 
ilnc  metu  cautionis  violat^  oftendefe, dicit  Bcitazo. 

* conr.245.nu.10.6c  ita  * communiter  l)odfi  tenere  tc- 
ftatur  in  d.  1.  cum  proponas,  la  2.  C.  dc  pad.  5c  A lex. 
coni.  1 1 J.col.  1.  volu.4.  & Marl.ling.  577.  fcquutis.5c 

* hanc*  communem  opinionem  etiam  dicit  alios  re* 
ferens  Thobi.conf.i  lo.nu.j.  6c  conf  1 1 i.nu.jo. 

19  ^ Amplia  illationem  hanc,  fvt  procedat,  lainfiof- 
fenfiO  nat  ab  offenlb  incontinctui,quain  ex  inccruai 
lo,vt  probat Hacu-  vbi l'up. c.i8.6c  c.46. nu.40.cu1n 
ibi  allcg.  . 

|o  Ampliabis  t cande  tertiam  limitationem , vt  vera 
fit rCt  11  talis nou.icafupcrucniens  nonclfet  veraci 
offendendi , fcd  aronca,  vr  qn  aliquis  dixiftet  T loo, 
ou  quo  Sem  pronius  habebat  caution5  dc  non  offen- 
dendo,q>  idem  Scinproniusoffenditfratr6  ipfiusTi- 
tiic6prchenfuin,in cautione, cu id  verum  noneflef» 
& Titius  non  inlpiciens , an  id  aliter  veru  cflTct,. arre- 
pto gladioSemproniu  offendit; ita  probat  Hcrc.vbi 
lup.c.rR.nu.S.pcr  not.pcr  Alex,  in  conf.i6Ciinfi.lib. 
4,Marl'.dcfing.so.j.cuiusaxioii>atispotcftefl'c  ratio; 

S * t q fupra,  non  offendendi  cautio  non 
iumpif,nifioftcnfioliataniinooffcndcdi:l'edille  no 
habebat  animu  offendendi, nifi  eo  cafu,  quo  veru  cl- 
fet  fratre  fuifte  ofFcnlum  :igic  ex  quo  fuit  repertu  fra-  , 
trem  minime  offcnliim , offentio  fada  pp  eam  c.au- 
fam , drfuifle  prxter  voluntatem  offendentis . Qnod 
quidem  etiam  animaduertit  idem  Hcrcu.  vbi  itipra, 
dum  requiri  inhuiulmodioftcnlionedolu  abfmOc, 
6c  credulitatem  ortamclfei  pcrlbna,fidc  digna  ad 
hoc , vt  cautio  minime  rupta  dicatur ; in  quo  lainca 
, <Uc,vtidcm  Parif.d.confi.i6y.5c  Alcx.q.i  14* 

32  i Secundo  vClimeandein  amplies , f er  (i  promiQlo 
dc  non  offendendo  fuillct  iufo  vallata;  nam  nihilo- 
minus ex  lUpcrucnicnti  nonca  poterit  illi  coiitraue- 
iurc,vt  in  terminis confiiluit  Bcrtaz.d.cof.248. 1111.7. 
cu  permultis  ibi  ab  coaddudlis  Ide  voluit  Panfeof. 
ij  i6t.nu.28.cadcm  ratione,  dc  qua  fup.videlicct.tqa 
in  padofit  firmato  iuramcntolcmpa  intclligifcllc 
illa  claufula, rebus  fic  liantibus , & aliquo  dc  nouo 
Xupccucxucatc,d.c.qucmadmodum.dc  iucciu. 


34  Tertio  amplia,f  vt  prbcciJat,  Et  fi  nbua  caufa  hbn  ' 
cf&tiufta  caufa  offendendi: ira  inquit  Moro.  q.  1 1 j.  ’ 

* in  d.irad-dc  fid.freg.6c  pac.cu  ibi  percu  late  allega*  ' 
hoc  idem  fenfere  Berraz.  c6f.248.nu.8.  Marl.d.fing. 
5'ot.6c confi.i ip.num.a.Iaf.ind  l. qui fcruum,col.t,  ’ 
Ciir.iun.conf  19.C0I.  !.6c  j.Crau.conf.2;  ?.  Dcc.cofi. 

3 3 1 -circa  quod  vidcGabr.cdncl.S.de  malcf.vbi  hoc 
' examinar,6c  multa  congerit, -6c  Moro.q.i  14.  qui  hoc 
declarat  no  procedere  in  his,qiie  runtdcgcnei;c  pro- 
hibirorum,  6c  in  feq.q.  aliam  limitationem  adducit; 

‘ lkiifHcrcu.ind.c.i3- 

35  • Qiiarto  amplia,  1 5rfi  incontraduappofita  fuerit 
daulula.Ratomanentcpado.qucfblctopcrari  q>  li 
cetcontraucniatur.contradus  tn  firmus  mancr.quia 
ilia  non  obftantc,  oftenTiis , vel  qui  aliashabct  noua 
caufam  difcedcndid  prominionc,  poterit  cautioni 
contraucnirc  , cum  huiufmodiclauluia  nb operetur 
infauorem  illius , qui  contrauentioiii  caulam  dedit» 
& fic  fuit  primus  contraucnirc ; vtdocuitHcrcu.  vbi 
fupra,c.i8.nu.5.ad  quod  allegat  Alex.inI.fcmcl  ino  ' 
ta,tf.lbl.m.at.6cin  conf.i  1 5.col.2.1ib.4-Anch.confil. 
i4i.col.i.Fcl.in  c.  j. in  fin.de  iurciu.Rip.inrcpct.l.fi. 
cf,;  ?.C.dcrcuocah.donar,^  ^ 

^6  *Quintbamplia.,tctiam(iincbtra^iu  car.tionisap 
polita fuifter claufula  fubtaii  pauia.  toties,  quoties 
contraueniaturcoinimtccnda  quia  illa  non  obftati- 
tc,  oftcnfus  prior,  nouain  caufam  habens  promiHio* 
ni  impune  conrraiicniic  poterit;  quoniam  cfauliila 
huiulniodi  operatur  in  f.uiorem  oblcrtiantis  in  rdiu. 
contraucnkntis,6c  non  in  cius  fauotein.vt  tradidere 
Bald.P.au.C.iftr.6c  Saly.in  l.qui  fidem. ff.  dc  tranfad. 
6(  in  l.qui  leruum.ff.de  vt-rb.obl i.  6,;  Alex,  in  d.conf 
■ I iy.col.2.1ib.4.  quos  referendo  fequiturHcrc.thcap. 

I8.ntim.6.  ' 

37  Sexib  amplia  limitationem  tertiam, fvt  cr  proce- 
dat, fi  in  iuftfo  cautionis  dc  no  oftendendo  fnent  pa- 
docxprclTo  conucnmtn  q»  pcrcomprcljcnfosin  c.au 
cionenon  poftet allegari  noiiacaufa ; nam  per  diefu 
padum  non  ccnleiurexclufa  noua  caufi  vrgcns/cd 
' tantum  iniufta,lcuis,vcl  friuola ; ita  leniit  Hcrcu. vbi 
fupra cap.’i  3-nu.5.5c  Bcrtaz.conf  147.110. 24.  Sc  Cero. 

* conf.  198.nu.12.vol.;.  6cficiunt,qdx**co!i)innnircr 
notant  Dod.vbi  prateipue  Bar.  in  l.onincs  populi,  tf^ 
dc  iuft.6c  iu.diim  voluerunt  in  iLitiuo  tollente  inter- 
prctationcm,folummodoimclligi  dc  iniull.i,  5c  fri- 
uola, 6c  valet  arguinciifuin  .1  p.idoad  Ifatimim  , 6c 
econtra, l.fi. C.dc  fidciuir.vt  aderit  Fucrar.mEpit.lo- 
cor.lcgal.loco  ;9  a pado  ad  legem. 

3 8 Qnod  aut  pertinet  f ad  h.inc  materiam  fuccurrit, 
Vt  illud  tcadmqncamj  quod  cx  quo  otfeniioabfquc 
c5 non  prjefuinitur  rcgiuaritcr, teffe  Uar.  in  l.capir.i- 
lium./.ad  ftaruas.ff.de  pcn.6c  Marf  ii.  l.i  .§.prctcrca, 
nu.77.dcquift.offcnlio  lupcrucnieus,  cx  liipciucnie 
ti  noua  ca  lada  pr^liimiiur  Rom.conf  1 8 j.vbi  Man 
dofinaddijtio.adcund.Alcx.c6f  M 3.  viib  themate, 
col.2.vol.4.1af.in  d.lqinicruli.  coi.  1. ft.de  vctb.obli. 
Fcl.in  c.;.nu.;.dc  iurciii.Marf.d.ling^o?.Rui.confi. 
io.vd.4.Panfconf  iC5.nu.26.6clcq.vo|.4.Bertaz.d. 

* conf  147.nh.23.  vbi  tdfatur  IvGcfcre  femire*  omnes 

* 6t  ibidem  in  coni.  i4^.nu.9-  & hanc  ellc  * commune 
opinionem  tcft.mirParif.d.c6f  165. 6c  Moro.q.i  12. 

* iiu.5.quidc*eoinmiinitcftaturDcc.  conf  j8o.nu.2. 

* vbi paritcrdc* communi; 6t  Bertaz. conf  245.1111111. 
i2.Bal.inl.ti  praduim.C.dca-dil.edic.Alcx.conf  19. 
col.2.1ib.i.5cconl'.i  io.lib.4.Dcc.iii  conf  406.6:  cof 
5 j i.Alcx.Sc  laf  md.I.qui  IctuuiivGram.conf  7 ;.nu. 
i9.1ib.2.Parif  conf  i6S.col.fi.lib.4.6c  noua  caiifa  pic 
fluniturprxcipuc  Ifanrc  temporis  diinurnitatc,vtdc 
cem  interuenientibus  acgiim.  nor.  in  1.  peregre,  fl'.  dc 
acquiren.hjercdit.6t  per  Alcxan.iiiconlil.i  1 5col.j. 
lib.4.6c  exprcise  id  voluit  Hcrcu.  in  d.c  1 j.nuni.8.  & 
maximi  fl  aderat  amicitia  in  oftcnib,  Bcitaz.conftl, 
i47;nmnc.2 1 .6c  Hcicula.cap.  ;6.nwinc.2i . ad  quem 

io/ifbiMaJ/urdhVoki,  N U'  3 rcmic- 


lunittai  idm latifflnii  h*e omnia  fMrttadet.apud 
quem  in  H.C.  I ?.«iamrcpeiics,quiJ  dicendu  de  noua 
caofa  affcaata.i  dcnouacaulaleui.icdcrifu,  &de 
vetbisaltctcatOfiis  & ex  quibus  noua  cauCi  pfuma- 
lur;  & quod  in  pr^  uionc  nou*  caufic  requiratur  ci- 
tatio panis, non  Ibluin  fifci.dc  qua;  cauf^Cm  liiificiS- 
tes  ad  excufandum  quem  a poena  badionis,  & quod 
roua  caufa.lufiScit  (cmiplene,pbari,Scdcniuliisaliis 
mqtetiaro  tangentibus  ad  qua:  accedent , qux  voiuic 
Mc»o.quxft.riJ.cuinaliispluribus  lcqucniibus.&in 
oninibus  cafibus  in  materia  occurrttibus  recurte  ad 
fupradiaos  duos  authotestnam  apud  illos  non  eft^ 
defiderare  poliis.  , . 

Prodeclaratione  autem  totius  huius  mateti^.vlti- 

$pmo  loco  fciendum  cft.t  qi  cautio  non  olfendcdi,  de 
qua  nos  loquimur  vt  iam  diximus , icipicit  pctlona  i 
& offenfam  in  perloni.Sc  cft  limitis  vfui.  vel  vlblcu- 
flui.q  non  tranlitdep.itrcin  rilios.mfi  aliud  Cx  v«- 
bis  in  cautione  appolitisconfteidccandu  Hcscul.vbi 
fuptainc.i9.nu.y.&  inc-as-nu-t-cu  ibiallcg-Scidco 
in  illa  hi  tantum  veniunt,  qui  cxprimtiniut,  &non 
alii  rcgularirer.vndc  inferiit  Dod.quod  ille  qui  pto. 

40  m ifit,t  non  offendercal  iquem,  hcct  offendat  fratre, 
vclfiliumilliiis.nocenlebiiurconiraucniflccautio- 
ri.nifi  de  ti liis,  & fratrib.  medo fuiOct  habira  in  caUs 
tione.ide  de  vxore  de  pronum, & de  oiiiiiib.  de  quib. 
1'pecialis , & exptefla  mentio  fafla  non  fuerit ; vt  pet 
Hbrculan.  in  cap.  1 p.  & ao.  ptccipuc,  & quia  offtnfa 
vctbalLsnoncftofrenliiinpcrfonam  , noncompte- 
benditur  in  cautione  de  non  offendendoalique,  nili 
hoc  exprelsein  conuentione,  St  cautione  conuentu 
fuerit, VI  animaducrtit  Bal.in  tub.ff.fol.mat.cum  aliis 
ad  hocallcga  Bcrtaz.conf.i47.nu.a7.&  tandem  cau 
tionem  de  non  offendendo  mptam  apparere cx  ver- 
bis politis  incauiionc^cftantur  omnes  Dod.  in  om- 
nibus locis  fupra  citatis ; cui  quidem  declatatiooi 
adiunge  aliam  declarationem  lupta politam,  4c  ani- 
maducrlionem,videlicct,an  limus  in  calu  in  quo  agi- 
tur dc  dclido  iam  commiifo,  & ppna  infligenda  ,aut 
non  commiifo , fcd  dc  delibo  abbtcuiando ; nam  ia 
vno  lata,  in  vliimo  ffiiciam  facies  intaprcraiioucia. 

(;  o c L V s I 0 Mcxxxvn. 

argvmentvm. 

Quibus  in  cafibus  pro  publicis  olHcialibus 
Iit  prscfumcndum  , &in  quibus  non  , & 
quatenus. 

svmmArivm. 

I PnfiimmJtim  ilifimfirpno^ul^mfuhlicis. 

3 'Doim  ommt pr(fi>miurabtj/i^  ojjiualibus fubtieii , 

} OJjiaitUi  tanquam  immjUr  non  pr^wniiur , ^uod  tQia~ 
tum  eommitUi . 

4 PritJ’*>»ptiolurpiiqu(fltisttJ^aiino^iaU.  f 

j Jucjficisii  pr.Jumtiuf  mtmmum  eulpp propttr autbori- 
i.ium  sun/miltonis , 

6 0^bCiaU\pr4fumttur  tu/itfueertyomnisquAif.uit . 

7 l/x  gqutparatfddum  oJjiaaitSy^  difp^tttontmUjidUm, 

8 }^rdfumttur  protuHiee  t vtnonxHdeaiur  dolo  pronuntia- 

rt^  ntji  emdinttr  contrarium  probetur . 

9 0§ttaln non prajumttur fatere  tmuptiam curnum. 

IO. 

I I OjfdUM  fiium  nemini  debet  eJSedamnofum . • 

1 2 'Probationei  clara, zxrn,  tnam/efU,  iy  legitima  requiru- 

tur  adutrfui  ojjutaletnyttiam fi altqua  crtminii Jufpitto 
contra  eum fit  orta . 

X 3 Ojjicium  excludit  quidem  malam prifumptiommfid  non 
cUdit pitnaen ptwatiomm . 


lofephi  Mafcardf 


1 4 T otmi  exeepHom  maiores  exi^jenttrr,  fk  qnid  ahm^ 
fut  oJfictaUmfit pro*>andum,  mlutt  corrupteU, 

^ *fi'**^1*>^if^,qe*odfaliettfintommtxeeptit>mmaio» 
tet  art$euland4yS  probanda  eji^  vbknnq-  ad  probam^ 
Ujiiirtqmiruntar , 

<6  *ProbauoprtoHe^iatJ  '•t  ea^qua fit  per  sur amentum  IVM 
fujfictt aduerfus  ofiktaUm—i . 

1 7 Quantttat  rerum  quas  officiaht  per  eoneufftonemreetpetf 

PytnramemurnpaJJiconeuJfionfpoUfi  probari fiatai^ 
fius  officiahi  eort  pufiont,vtl  videntia  aliqua  probata, 

18  'dtfitmvmcumnonjujpcenad  probadum  quid  aduerfu» 

ojficialtm . 

^ 9 *y^Jieremteliiur amento  fe dedifie aliqmiJojficitli  proad^ 
mtmjiranda  lufituaxrtdtndum  rji  quando  officialis, dii 
fi  aret  infindtcaiu,amfuqiftt:fieut,fi  non  aufujitJ/Ho 
10 'J  fiet  m JtthfidtuM  , OM  altas plureidefrOuifisUantur 
admitti  non  poffiaautifutojjictalem,  etiamfi  verita* 
aliter  babtrinon  poffit . 

8 1 PrafurmturpTo  officiali  non  folum  m bir , qup  Itffibm 
creta  funtfid  ettamin  arburaryt , non  folum  in  defint- 
ttuofidettam  in  mierlocutonafinUnua . 

2 1 Omnia  prfjumunt  d tudtet  betsejadla,  quando  qd  eius 
mittitur  arbitrio,debitis  circunfiu*mjt  conairnntihut , 
2;  ludicemmah  non  agere  credendum  efi , ^ fimale,  quod 
mtaui  malit . 

24  Officialis  tji  tamquam  iu/Uiia  animata . 

25  ‘Bonus vir,  & ludex/unt eonuertibiiii  ,ficuthonumy  6* 

pquftm. 

2 j V eriJimiUefi,  quod  officiali fubu£lavtfitatepartiu,fiMr 

quod  lurts  ep . 

27  Inquifitio  non  procedit  adutrfus  officialem  integra  vita  f 
Jtd  corruit . 

iZDsdlotcrtq  nont/ijianduadutrfuiofficialrm  bona  fama 
qui  in  Locfutjjti  nndtatorin  corruptela , 

29  OffictaUt  boftffisnp non putefi torquet t,eiumficontrata 
ejjtt  tnum  irtdmumJufficitHi  adtOHuram. 

JC  OjptiaUm  deliquijjt  d.ctns  td probare  debet, 'fT fi  in  Proba- 
tioncdifictutputuendui  eilupfi  t ero  cjfiaaln  admitti- 
tur adpu^gj  low///  perfolwnfuum  tur  amentum . 
l X Prajumnui  p>  0 ojjiciaubusnonfoium ftcularibus  ,fed  eb 
magiucdtjiajiicis. 

3 z Prpjumttur  tunc  pro  officiali , quartdofiruat  debitum  or- 

dsuem  in  procidendo  ficus  cum  Jiatutam  a legibus  me- 
thodum omittit . 

3 ? l*rafumtnduM  eji  male  de  malo  iudiee . 

34  Ojfficialit  nomtnis  non  meretur. tn  quo  nonefl  iu^itia. 
}^Pi  obatiomt  legitima , ^ eieidcnfes  tunc  contra  officialem 
requiruntur  quandoagitur  tUnei coJemnationtm.  quo 
Vtroadfubyaendum  illum  tormentu  indhia  conclu- 
dent i.i  injuhfidiam  plena  probationi  r fuffinent . 

3 6 Prpfumpt t o mali  pr^  cedentii  tunc  contra  officialem  vigete 
quando  non  ejt  mtegra  vitf,  ^ male  audit . 
i7  OffiaaiiifiJimelaiiquid^muJitficerH,praJumitur,  qmd 
>rlitfad3umfuum  tueri, quacunque  vut poterit . 

38  Prajumtiur  eomra  officialem  fifecit  aliquid  contempla* 
uonepountioris  vel  quod  altter  ad fi  non  pertineat. 

^9  Officiales  ementes  officia prfjumuntur  omnia  mala  agert. 

40  tjffioagi  aut funt  con/erenda. 

4 1 Auarma  efi  radix  ommium  malorum . 

42  Pecuniam  dans , x4  habeat  officium  , prfjkmitur  baber$ 

animum  indebite  lucrandt.ijmaU  facundi. 

4 1 Officialium  reprebtnfio^qui  emunt  officia. 

PrpJumitUx  eontraofficiaUt  arca  negotia  de  futuro  ,vt 
pofiitprouideri  circa  ea  ne  dtlmquani . 

45  Pre/umitur  adutrjies  tffiaaUt,quando  oUquidfaBum  effi 

contra  naturam  officq. 

46  Officuleii^cP  ssidicei proprie  diei  Prpfidtt,  Hefiores , Pott- 

JiaUi offieuks  tcrrarum,adto  xrt  in  vno  ex  bis  difptr* 
fnumjcenjtatur  etiam, tr  in  altero  fatutum. 

cx  icfuipto  lmp.Hooot.&  TheodoUu  U.ibi  q>  noa 

atbiua- 


I 


DeprobationiB;  Conci  MCXXXVTL 

men  corruptclaecfTc  probandum  per  duos,  aut  trcst^' 
& lic  legitima:  conditionis 


arbitraniur.Cde  officxiuii.iudic.&  Itnpe.  Dioclc.de 
Jdaximia.in  I.cum  precib.Cdc  probat.de  Imp.  lufb. 
rn  l.vlt.ibi.ftulrum  putamus.de  ibi  Bal.  C.dchdcicS. 
liber.de  in  ainhen.  vt  nulli.iud.§.  fuper  hoc  autcm.de 
Anton.ini.i.C.de  fufcep.lib.io.hoc  idem  tradidere 
Spcc.in  tit.de  inftru.cdir.S.rcftat  videre,  nu.to.vcrfi. 
quid  n dum  atreftarioncs.Bal.inl.arore.  fub  num.i. 
vcrf.quzro.fi  rcpcrit.Cdc  tcfta.ordi.de  in  l.ficaurio> 
ncs.in  prin.C.qui  accuf  non  poi.Cyn.in  aut.  genera* 
liter.nu.6.Cdc  epif  de  clcr.deTho.Gram.in  conf  j 5. 
in  ci  Magnif  Ant.Barna.nu.?d.  rclatusa  Mandof.  in 
comincnr.ad  teg.canccl.z7.de  non  iudi.iuxta  forma 
/uppli.q.zo.nu.9.vcrf.altcra  pr?fumpt.Ccpha.in  cof 
^o,nu.34'  idScdprobauitdodif.  Bertaz.inc6f.iSo. 

» Dori\.Io.B.ip.?erincllus,nu.is.lib.i.abipfiscni |of 
iicialibus  prefumitut  abefte  omnis  dolus.vt  1.  i.C.de 
przd.curia.tib.  {o.<5e  l.fi  quis  decurio.  Caie  dccur.Iib. 
lo.ita  Bal.in  l.pada  nouifitina.  C.dc  pai!l.  ncc  tanq 

3 miniftet  legis fv^fumitunt  cp  illicitu  coinmifcriufe- 
eundum  Accur.  dc  Bald.  in  i.accufationcs.  C.9  met. 
cau.de  idd  Bal.in  1 cu  nominib.  C.qui  accu.  non  pof. 

4 dixit)^  in  coccftat  tprxfumptio  turpis qu^ftus.cum 

5 €t  in  co  t pezfumatur miniinii  culpz.pp  authoritate 
iurifdidionisfuz  cap.  accepimus,  de  zca.de  quali,  de 

6 iulllf:  pizfumatur  f faccrcolai  quz  facit»  c.  bonx  inc- 
moriz.de  elcd.Bal.in  l.gcncra  liter.  C.dccpif.dc  clcr. 
de  per  not.in  c.przfcnria.  dc  rcnunci.i.cz co.quia  Icx 

7 ^zcpiipatatfauuolficialis.dedifpofition^icgalSi  I. 
i.ff.dc  manumif  fccundu  B.il.in  l.quid  ergo.§.pocna 
grauior.ff.de  infami.iccirco  ipfcmct  B.il.in  Ui  filius. 

S n.dc  iadi.inquit)  pto  iudicc  t przfumiti  vr  non  vi- 
dcaf  dolo  ptonunciarc.ni  fi  cuidctcr  coutrariu  probe 

9 tur.ppea  officialis  t non  piumimr  facere  iuftitia.vt 
no.in  l.nd  cogcndfi.  S.  i.fti  dc  ptocur.  iuxta  fententiS 

ZO  eiufdcm  Bal.ibnquia  cfi  legis  miniftcr,t  qui  debet  fc 
qui  formam  legis»  de  ab  Ula  nondifccdcrc,  1.  quz  fub 
conditione  vbiidem  Bal.ff.de  condirio.inftitutio. 

IX  Nemini namquef  officium  fuum  dcbccefrcdam* 
nofum,  vt  inquit  Caiusin  1.  fcd  fi  quis  ex  fignatonb. 
vbi  gl.in  vcib.daninofum.ffqucmad.tcflam.  apcr.de 
Afiican.  in  l.fi  fecuus  communis-  $.  quod  vero.ff  dc 
furtis.fic  etiam  gl.in  c.fane  diIcdo.in  vetb.fufUacrc. 
dc  rcnunciat. 

1 2 Ampliatur  primo  condufionoftra,  f vtet  fi  con* 
tra  officialem  aliqua  criminis  fufptcio  oriatur  in  illa 
probanda, clarztVeiZimanifcftz,  dc  Icgitimx  proba 
tiones  requirantur,  vrin  probatione  corruptclzdcfi 
dqraront  linpp.Gra.Vaien.de  Theod.  vr  cx  illotu  rc- 
feripto  videre  cll  in  l.iudiccs.  C.dc  digni-iib.  i z.dc  ia 
ftinia.inauth.nouo  iure-C.de  poen.iud.qui  mal.  iudi 
ca.fic  in  accufatione  Epifeopi  deacuit  Felix  Summ.. 
Pont.in  c,  piimatcs.  z.q.  1 ..idem  lanuario  Presby  tero 
referi  pfit.&cg.Summ.Ponc.inc£piphanium.5.q.6. 
de  Alex.IlI.in  c.at  fi  clcrici-dciu(|i. eodem  pertinere 
vf,quod  ftacuitCalift.Pontif.Max.incquzrcndum. 
x.q.7.idem  voluit  Bal.in  l.obfcraare./.  proficifci.nu. 
8.in  fi.  verf  decimo  quzritur.ff  de  offi  procon.  dc  Icg.. 
propterea  dicebat  idc  Bal.  in  d.Lficautiones.  in  prin.: 

I j C qui  accuf  non  pofiCOfficium  quidem  t excludere 
malam  przfumptioncm,  fcd  non  elidere  plenam»  dc 
apertam  probationem)qu6ci  probauit  etiam  Luc.de 
Penn.in  d.i.iudices.C.dc  digni.lib.i  i.  atq;  Mandofi. 
vbi  fup.num.9 


14  £x  hac  ampliatione  illud  conrequitur»tvttcftcsoT 
exceptione  maiores » fi  quid  aduerms  officialem,  vc- 


luti  corniPrciz, probandum  fit»Proculdubiocxigan- 
iur;vt  cx  fupra  ci  tatis  clari  conftarc  potcft:dc  opumi 


probat  Paris  dc  Puteo  in  tradl.de  findic.  tn  verb.  pro* 
batio.cap.i.incip.conttaofficialcsin  prine,  ad  idem 
cft  glo.in  d.cap.  at  fi  clerici,  in  verb.  legitima  proba* 
tiooe.  vbi  fcriben.de  iud  i.idcm  aOeucrauit  A ffiid.  in 
conftit.Rcgni  Ncap.  in  c.  Regni  vulgaris  famz  prz- 
loquium . in  qua  conftuutionc  cauctut  officialia  cri> 


ftesc'ccta- , de  lic  Icgitimz  conditionis  » vtteUatut 
idem  Gramma.indiconf  ?'.ru.j7. 

15  Qiiod  vdlimintelligas.t  vt  adobtinendfi  inc.iufa 
ncccflc  fu  illam  teftium  qualitatem  omnino  ,pbarc,  . 
& articulare  alioquin  agens  caufa  cader.  N3  vbicun- 
que  ad  probationem  alicuius cafus requiruntur  tcftcs 
optima’ opinionis»  vt  incalu  noftrodifponitunhuiuf 
modi  tcftium  conditio  articu!and.i»  dc  probanda  cft , 
hicert  clegansdodrina  Ai^-in  1.  vcl  negare fubnu.  . 
4-verf  dc  nor.  cft  diligenter,  ff  quemadmodum  tefta* 
mcn.aper.  vbi  inquit,  quod qnoiiesoptima  fima  tc- 
Aium.feu  opinio  cft  caufa  induefiua  plcnz  probatio* 
nis»quz  alias  plena  no  c(fcr»tunc  dcpicna,  & optima 
opinione  tcftium  przdidfqrum  cft  articulandum , dc 
probandum,  dcpcr  hoc  ibidem  infert  Angei.qtiod  li 
ftatutum  Bononicn.difponar,  vt  ad  piobatione  mor- 
tis alicuius»  qui  extra  territorium  dicaturdeceftine, 
intciucniat  probatio  per  tcftcsoptimz  opinio.nisdcr 
ponentesde  fama » quod  non  erit  probata  mors,  nifi 
prbbcmrillosdcponenresefrcoprimzopinionis»  & 
famx,’qucm  referendo fcquirur  Alex-  m coni 6i. in 
caufa  vertente  inter  Petrum  Io.in.dcDociJscol.2.nu- 
j.vctf.pro  hoc  bcncficit.volum.i.dc  in  conf43. vilis 
& ponderatis  his, qur  continentur  In  proceftu.  coi.  3- 
nuin.24.vcrf.quinim6  fecundum  Angel.vol.4-Marf 
itidem  in  coni.  69.  proximis  fuperioribus  diebus,  nu- 
mero s.vcrfic.nam  qu.mdo  in  ftatuto.Czpol.quoquc 
in  conf.  57.  Franc.  dc  Biflari js  fub  num.7.  vcrfic.  po- 
fttcmodico. 

16  Exhis»quxrradidimustHludfit,qu6daduerf«isof- 
ficialemn6fufficcrctprobatiopriui]cgiata,vt  cftillz 
quz  fit  per  iiiramcntum,  cum  requiratur  legitima  p- 
batio;tcftcIo.Andr.in  c.pia.dcexcept.ind  pglo.ibi, 
in  vcrb.apcrtiirunis documentis,  de  aperte  id  docuit 
gl.in  I.cum  dc  indebito.iii  verb.legitimis.  ff.de  ^bat. 
quam  ad  id  cenfer  lingularem  Alcxand.in  conf  119. 
quzriturcigo.aliasincipitiritulusquzftionis  colu. 3. 
num.9.vcrf8t  notandum  cft  verbum  Icgitim^.vol.z. 
laf.ctiam  in  Mi  quando.col. z.nu.p.  C.viidc  vi. Ile  plz 
cuic  Ang.in  1. 1 .nu.2.C.  vbi  dc  ratio. agi  opor.  M arf  in 
rub.C.dc  probatio-num.  i to.cum  multis adduiftisin 
hanc  1'cntcntiara  ab  eodem  Parid.in  d.traift.de  findi, 
in  vcrh.rcftis,cap.  2.  incip.  fni  femcl  interrogatus  fub, 
nu.3.vctfquid  ergo  dicendum,  de  d Grain.in  li.conf. 

3 5. nu  4'^.  verf  quod  corroboraododico. 

17  Illud  limitabis  , ipfiiisofGclaliscompulfio- 
ne»vel  violentia  aliqua  probata, pofler  ptobari  quan- 
titastcrum,quasofficialispcr  goncuftioncm  recepe- 
rit periuramentum  pafti concuftionfcm,  perca  q not. 
in  l.fi  quando.C.vndc  vi.de  in  c.  vlt.qm^i  met. cau.de: 
ibi  ab  Innoc.vt  voluit  Paris  in  d.rrafl.lirvl  iri  verb.^ 
batio.c.2.incipicn.  contra  officiales  in  principio. 

jS  Secundo  infertur»!  vrneeper  vniimrctlcmpoftct 
quidpiam  aduerfus officialem  probati;cum  hxenon 
poffitdici  probatio  legitima;  fic  tradidit  Batd.in  c.i. 
jf.i.inprinc.controucr.  irueft.  de  in  c-i.  § l.acramen- 
tum.col.i. dcconlua.rcff.fcu.de in  c.t.S.fi  vafTallus. 
fidcfcu.dcfun.comcn.fit.de  inc.i.S.itcm  fi  vafTalJus 
C dcinuell.fcu  contro.  fucr. 

19  Quetibi  limitanda  funr,-{vrnon  procedant, qu.^ido 
of^alis»dum  ftarct  in  findicaiu,  aufugi  flet : nS  tunc 
credendum  cfla  afscrenti  cum  iiuamenio  fc  aliquid 
dedifle officiali, fecus.iutcm  fi  non  aufugilfct:  ga  tnC; 
contra  cuin  probandum  cQ  tcftibus  omni  exceptio- 
ne maiorib.vf  fup.probauinius:  de  ita  intdli^ecndarn 
cfTcglo.in  §.ncCcQ«ati.  fuper  verb.  offendit  in  autlz- , 
VtiudLfincquo.luffr.fiant»  q volcbarteftib  vd  eu  fa*, 
cramcntocontra  officiale  pofle  probari  dclidum,ar» 
bitratu.seft  Ang.  ibi.  in  d.ii.ncccffitatf.  alias  jf.opor- 
ta.nu.s.vcrfinglo.QUzinciplr,  cui  fe  fubfcripfit  Pa- 
tisde  Puteoin  d.  ttaaat . dc  finclic.  in  verbo  probatio 
cap.2,incip.contra<'fficiales.m  ptinc.dein  vcib.fuga 
Jojefbi  Mjf(ardt,vol.z.  Nn  4 officia* 
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ciflcial'n,c.i.incipan  5udcx,vcl  officialis.nu.y.quan- 
do officialis, quod  p!acuit>&  lo.dc  Plat.inl.fi  aliquid 
vctf.  fcd  quxro, qualiter  probetur.  C.  de  fufceptoc.  p- 
po.&archar.lib.  (O. 

10  Tenio  loco  infero, fvt  etiam  fi  veritas  aliter  habe- 
ri n6  pofrctjtcftesin  Uibfidium,  qui  alias  plurcs  defe- 
ftns  paterentur  .admitti  nequirent, vt  colligitur  ex  di- 
AisSoci.  in  conf  1 18.  incipiente  vifa  narrati  pun£ii 
petitione.col.t.nu.S.vcrf.portrcmo.  vol.t.  quem  re- 
fert confulcndo,&  fequiturMatf.inconf.  loz.  pauci 
funtdics.nu.i2.&  Gramni.ind.conf  3 s-nu.|4. 

Secundoloco eadem  noflra  principalis  concluCo 
»i  ampliatur, fnon  iblum  in  his,q  Icgib.dccreta  sut,fed 
et  in  arbitrariis  femper  pro  ipfo  iudice,  non  (blum  in 
definita,  fed  etiam  in  interlocuioriaprxfumatur;  vt 
fcftiscftlocuplcriinmuslnno.irtc.innotuir.dcco.qui 
fur.ord.Iiilcep.quem  ita  refert  Bal.in  auth.fed,&  fi  qs 
*2  C.dctcftib.omnia.cnim  d iudicctprarfumuturbcne- 
fada , quando  quidpiam  cius  cfimittitur  atbirriode* 
bitis  circunfiStiis  concurrcntib.reftc  Bal.in  l.cdita.m 
i.rcpct.C.dccden.  q>  Innoc.  authoritatccofirmatin 
d.c.innotuit.  propter  qui  credere  no  dcfaemus.quod 
i^tiudex  malc.igat;&  fi  mald,  qd minusmale,vtVcr- 
bisvtarlo  And.iu  d.c.acccpimus de ir.it. dcqual-  vt 
refert  Bal.in  d l.mj  cnim.ff.de  adopt  etenim  oificia-> 
14  lisfeft  tan^  iuiliria  jnimata,5c  ideo  obfcura  cius  eo* 
mittuntur  arbitrio:  quia  bonus  vir  vocat  legis  audo- 
xitatcfuffuitus,ita  Bal.in l.cxtcra.  §.mala  ft.famil.cc- 
25  cil’.&  bbnus  vir,f5c  iudex  (line  coucrtibilia-,  ficiit  bo- 
num,&  acqufi;  fecundum  eundem  Bald.  ibide,  na  vet 
26ririi«ilceft,t9officiaIi  lubieda  veritate  p.irtium.fiat 
q»  iuris  cft.l.i.  vbi  Bald.  C vbi  pupill.  odu.dcbc.hinc; 
nieritb  lex  officiali  cominifit  ea , quf  no  poliunt  fub 
regula’ certa  tradi , vtex  caufa  decanar  id,  q>  libi  vi- 
debitur xquum,vtin  l.cotinuus.§.cuni  ita.fi.de  vcrb< 
obl.& inl.i.S.cxpilatorcs.ffdccftrad. & Bal.iuc.t.^ 
qiiib.cau.fcu.amit.vbi  mult.idciudicisarbimo.  < » 

27  Tertio  eadem  conclufionc  amplio, t vt  fi  antea  of-> 
fcialis  bene  audiuci  it,nec  manus  occultas  liabcre  Ib-i 
litus  iit,  contra  hmbi  integri  viiivirfi  non  procedat 
inquifitio.fcd  potius  coriiiar.-vt  me  docuii  Bald.inl> 
Caquidcm.col.pcnul.nu.65.vcif.itanquxro4niufa- 
inatus.  C.  de  accul  inio,  quem  confulucndo  Icquutus 
cft  Raph.Cuma.in  conf.  X 3 s.  ad  primum  colu  quib. 
accedit  Grainma4nd.conf.;5.iiumu(.r>.ciurdcin  fuit 
kntenti*  clariflimus  Bcrtazol.in  c6f.pi.vr  iiiftitiam; 
r)U.6.lib.i.$f  in  d.cbnf.'i8o.  nuWi6.  eodem  lib.i.qui-- 
bus  In  locisatTerif  eo  magis  pro  officiali  ptcfumi.qua 
dodl  probata  probiMs-^  bona  fam.i  oihci.ilis . 

28  Ampliandaeft  pn1nu  ampliatio  hxc.tvt  nec  ctia 
eCtrahunc  bonifamxofficwlcm  ftandum  fit  dido 
terti)  , qui  inhocfuilfct  mediator  incorruptela,  lex 
enim  pro  bonooffici.ili  femper  bene  pr^('umitur,arg. 
l.omnis  fi . a b.itbaris.  ff  de  re  milita,  quo  in  loco  Ac- 
rianus  lucifcon.refponditmilircrainugtuminitincrc 
non  pixilimendubicfle  dcfcrtorcni  , fi  bonus  miles 
antccxillimatus  fuait  , Si  prope  eius  affirmationi 
credi  debere  vbi  Aoc.in  verb.  bonus  mWcs  plurcs  c6- 
lix.  concordes  adducit,  eodem  pertinet  V Ipiani  ref-' 
ponfuminl.3'$.  luliaiiusait  ffdc  lib.  rxhiben.  ficcu 
phirib.aliisrcb.  in  hanc  Icurentiain  dcdudis conclu- 
dit idem  Paris  in  d.trad.  iindic.in  vab.tcfiis.c.2.po(l 
iHim.3.vcif.  licet  lamncs  fv*  onachusaduerfusloan* 
tiein  Monachum  qui  fecusfenfit  in  c.iaicrdlib.in6. 

29  Ampliatur  deinde  eadem  tertia  ampliatio,  fvr  et 
li  cotra  inquifitum  officialem  eflet  vnu  indiciC  fuffi- 
ciensad  toriurain.nontndc  eo  auaefiiopoflethabe- 
ri,li  iscllct  bona;  famijvrBald.lcntirc  videt  ini. vir. 
coi.vlt.nu.S.veri.adhuc.Gdcprobat.iSc  Bal.  inl.mi* 
lites,  verf  not.  noncllfumaidum.C.  dcquxffiad 
iilcin  rcfpondit  Dcc.in  conf  t sp.lzrarus  fum  col.pc. 
in  fin.liib  nu.  1 j.verf.  accedit  bona  fama,  de  in  hanc 
tem  fcxccntos  congau  Matfm  pia^.cciiStin  S,dili* 


gcntci.nu.  I pA vcrf-dc  circa  hanc  materiam.'  . . 
jo  Qiiartb  primanaconclufio  ampliatur, fvtadeo 
proofficiali  ptatfumatur,vrqdixcritiplumdcliquif- 
fe,id  ab  eo  fit  probandunn,  de  filn  probatione  dcfecc . 
rir  puniri  debeat;  vt  docet  Bal.in  d.auth.nouo  iurc.in 
prin.C.dc  poen.iud.qui  raalcjudi.&  officialis  adniit 
tatur  ad  puigationcm  perfoluin  fnamiuramentum; 
vt  aperte  fanxit  lulHnia.lmpc  inasth.  vt  Jitigandu* 
ccnr.iT.  li  quis  autem  ex  litrgatorib-  • 

Pollrcmo cande  principalem  conclufioncm  anr*  ; 
; I plio,  t vt  non  iblu  in  fccuiaribus,  fcd  eo  magisia  cc- 
clcfiafiicispcrfonishxc  omnia  procedam;  quarutn 
fa^la  lex  maxime  interpretatur  in  meliorem  part5; 
vt  videre  cft  ex  c.abfit.x  t.q.j.vnde  fi  Abbas  corrigat  ^ 
Monachum.lex  prxfumit  pro  Abbate, nec  competit  ; 
appellatio, nili  excedatur  modusin  corrigendo,, vrc. 
adnoftramdeappcIiat.ita  traditAlcia.it>  trad  pne- 
furoptio.rcg.3-prifump.is.nu.2. 

31  Limitanda  modo  eft  cade  coclufio.t  de  intclligj- 
da,vt  tunc  demum  pro  officiali  przlumatur , qn  iple 
fetuatdebitum  ordinem  in  procedendo;  fccuscu  fta 
tutam  a legibus  methodu  omittit,  pro  eo  enim  tunc 
non  cft  prxfumgdum;  iia  dode,  dcfubiilitcr  tradidit 
Cy  n.in  l.fancitnus.  Cdc  lud  quo  in  loco  Bald.col.3. 
nui9Vctf  1 3qucritGynididuinhoccflc  norabilc 
aftdi  t.quibus  aftcnii  t Paris  dc  Puteo  in  d. rrad.de  fin 
di.i  nvcrb.appdIatio.c.4.mcip.,fubijcio  pulchra  qu* 
ftioncm.fub nu.4.val‘prztaca  cumi  thcmarc,6t  in  • 
vcrb.iudcx  ea.  i .inup.an  fi  mdex  mandat,  iiib  nu.22. 
vaf.pro  iudice  prafumit.  Hinc  dicebat  Luc.de  Pen, 
in  l.fi  coloni. C.dc  agri.  & ccufit.lib.  1 1 .de  malo  iudi  ' 
3Scct  male dfc pra:l‘umcndii, arg.l.  G per imprclfionc 
C.q’  itict.cau.vndcSpc.in  tit-  dc  iudic,delcg.  in  S.cx- 
cipi  poteft  nu.i8.vcrf.  item  qUod  no  cft  in  eo.aicbat, 

^4  officialis  t nomen  cum  non  mereri,  in  quo  non  clTct  - 
luftitia  vt  inquit  et  Jfidorusihc.forus.  inS.inomni. 
dc  verborum  lignificatio.  & idem  in  c.  1.23.  quift.s. 
inxta  liJud  caimcn,fircpriueriSinccnomcn4iabcrc 
mcrctis,ai|'.c.cor.cpilcopi  in  fi.diftiud.>8.  & c.  quas 
iplis  38.dift1n.Jt  in  S.difcipuli.in  fine  in  prohxm.Di 
gcftomnv.  *.i. 

Limitat  fccundofupejior  concjufio,prajcipuc  ve- 
ro prima  ampliatioad  eandem  priocipalcmcunciu 
3'  iioncivr  tue  pro  officiali  pra;fmnat,t&  cotra  ipfum  r 
debeant  efle  cuidcnics,  Se  legitima:  prob.itioiics , qn 
agitur  ad  iliius  condeinnanonan.q’  quidem  huicca 
fui  commune  cft  cum  omnibus  criminibus,  vt  requi* 
rant  darx  probationes  ;Tcd  quoad  fubijcicndii  illu 
tormetuis , indicia  concludentia  in  lubfidiuniplcnc 
probanonis  fiiffidcnt»  prxlcrtim  li  fol  itus  eflet  alias 
ddinqucrc,nec  beue  audiret;  vt  videre  cft  ex  toto  tit. 
ifdcquxft.  &in  relato noftro officialis calofct]iiun- 
turiutis  Pontificii  intcrprctcsjprgfcnim  vero  Philip. 

. Fr.in  c.i  dcccftib.in  6. 

36  _ Tertio  limiro,tvt  locum  fibi  non  vcndiccr,qn  of- 
ficialis non  eflet  integrae famx,5cmal^ audiret, tOc  • 
cotra  ipfum  vigeret  prxfumptio  prcccdetis  mali , vt  ' 
in  Ui  cui.§.ijfde.ff  dc  accuf3i.&  in  1.3.5.  ftnaurem.ff. 
dcfufpcct.rut.hxc  cnimprxfiimptioiliri  aggrauarcc  ■ : 
ex  1. 3 .Si.li  cu.ffde  Hb.homi.cxhib.Jc  ex  l.nfi  eft  verifi 
milc.Cq?  met.  cau  & in  propofito  noftr  o dixit  idem 
Paris in codf  rrac.in  vcrb.rcllisc.i.incip.futrcmcl  in 
ttnqg.iriis.  fub  nu.5.  verf.  aut  ipfcofficialis.  Hinc  fir, 
igtq»  fi  officialis  fcmel  aliquid  iniuflc  feccri  r,  prxlu-  * « 
niaturquod  vdit  fadum  fiium  tucii  quacunquevia  * 
poterit,  luxta  fententiam  inno,  in  ex.  dcarb.Jc  inc. 

38  diucrlis.  dc  der.  coniug.  Idem  ait,  t fi  fecit  ali  quid 
contemplatione  poteniioris,  vel  alitetad  ic  non  per- 
tincns.tunc  enim, femper  fir  ptxfumptio  contra  cum»  • 
c.bcne  quidcm.in  fin.pd.dift.vr  d*  cct  Ale.  in  d.trad; 
praefumpt.reg.t.prxfum.is.nu.d.ffi  fi. 

39  Quarto  eadem  conduQo  limitatur,  t vt  no  habeat 
locum  in.officialxbus;qui  emunt  officiafprxliimuntur  ■:/. 

enim 
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cnicfttficomoiaiiula  agerevcoquod  Icipnefumat* 
qiM^aoem  rcmpublicam,  vtin  d.auihvt  lud.line 
niif.S.  cogirandum.iuxt.  fcmcntiam  Ang.in  l. 
^ovtt.Odcambi.SamutcnimPnnccpsofiicia  f graiis 
debere  conf  rri,qu«  ficmumur.  emens  omnia  maia 
CMU^t  proprcrauarm3,qusin  animis  officialium 
4i!fiiitfwell  radixtomniummaloru>vt  habemus  ex 
dS.Cogitandum,vndc  optimi  dicebar  Bart.  tn  I-pro> 
d^Mrcs.Cde  murilcg.lib  1 1 . q)  qui  dat  pecuniam» 
4*  Vf habeat  officiu  1 1 pr*lumirur habere  aniinum  in* 
debite  luaandi)  & maUfadedi  > de  datur  materia  iu- 
dkibus  obtinentibus  officia  per  pecunia  ffirardiim- 
punc-HmcAng.ind.S.  cogitandum,  vehemeterin* 

43  uchitur contra  officiales, tvriplc ait»  baratarios»  qui 
vendunt  iuOitiS.dc  innocentes  auare  puniunt»  de  no* 
ccntcsabfoluunt » quando  emerunt  officia,  debent 
enim  procurare  puris  vti  manibus , de  ab  omni  abfti- 
nere  mercede, quemadmodum  dixit  Imp.  in  d.  fixo- 
girandu  Officialesenam  ementes  officia  grauinime 
reprehendit  Paris  de  Put.in  d cradt.  de  lindic.  tn  verb. 
omcialis-c.9  incip.&  primo  videndum  cH-  per  tot.de 
invcrb.officiutn.cap.  i.inap.  officiales  non  debent, 
pertor. 

44  Quimblimirabis.iquoadprOQtdedu circanego* 
tiadcfuturoiquialcxprxrumit  comta  officiales,  ve 


3 Qjficiati  nf<rmti  fi  titafit  t/undato  luJuu  men 

4 refirevU  dt  eotttuf/},i(u  ettJtf,t>t!d!i,fiei!i3tusdt' 
xeritinoh  vtnire^ocrtdttur.Cont.nu.fi.Concii.  nu.n. 

6 CQnfiqutmquandorfj mattti AHteetdente  , non  videtur 
coHctdi  titCHt permittitur  antecedens  ^ quod  eft  minus. 

5 Offiaith  dicUift  T ittum  eitafie  perjbnaliter,  eredmdu  efi 

tui  fi  / ittus  iureiurido  ntj^etyfi  cuatu  fuijfe.^  nu.f. 

10  OfiUtalt  non  creditur  quo  ad  i/oc,  vt  vsiJusnon  pojjit  ap* 

ptliart  tanquam  coMumax. 

1 1 Ojpaali  HOH  crediiter  iugtAUt  ^fiudieium  aittrius. 
llOjfietali  creditur  a^trtnu fibiaUqutd  cotnmifiutn  irr.u 

ttonabtie  a fupertore ingraue  prfsudicium  alterimxu 
fupertor  tji in  iocotinauo  ojjictaUs  ajfint /ibi illud  fuif- 
fi  eommijjum:  ficus  Jt  fuerit  abfinsi  quis  tunc  ad  td  re- 
quiretur finfitura. 

1 3 0^ talium  plurium  ajfirtioni  credendum  efst  inprftu- 
dictaUbus. 

* ^cdendueflctinhis.quxpcrri- 
idll  ncntadciusofficium;lccusvcr6 

* in  non  fpc^ancibusad  munus  luu  omncs‘tradidcre 

* bcribcmcs  in  ccum  paraii.  de  appd  latio  idtj,  * com* 
tnuniicr  ab  omnibus  cHc  rcccpiu , dixit  i al'  in  1.  pro* 
pcrandu.J.dcliquid4  col.i.nu.8.Cdc  mdic.dt  hanc 
cllc^vcnorcmopinioncairaierauiiLantr.dcOrian. 


poffitptouideri»nc delinquar, • hoc  padoinrelligiiur  * inrcpct.c.qiioniacontr.x.nu.ai.dcpfobat.dcita  'co* 
;« ,.wU  ;..a;  ^ t ..ui  muimctfcruariibuhtcibujr  I.nol  col.3.  mi.  i7.vcrf. 

inglo.citationcsciuliicm  tuitfcntcmiarCyn.ini  C4 
quidcm.inpcnuI.quxlt.veMuxta  pjxTtxHa  quxritur. 
C.dc  acculatiO.de  idc  voluit  Clar.in  praei,  eri  mi  n-if. 
fi,quxft.7.v'crf.habcsigimr.ibi,bcncvcruni  eft.atqu* 

• *coiTimuncm  opinionem  diXit  Gemin.  in  c.  venera: 
bilibus  in  ^ porro.nu.$alc  Icnt.cxcom.  in  Icxto , noi 
etiam  id  pluribuscompiobauimus  lupra  inconclul'. 

1 1 j $.incip.nuncioacdcndum.vol.  i.  qua  quidc  c6* 
clunonS,licet  ibid.iatecxaminauerimus.inquonu 
aniinaducnimm » poHea  quam  ilia  luit  typis  tradita» 
plura  adhuc  nobis  in  hdc  td  diceda  iii  perede,  propter 
ted  hunc  in  locu  eacnuclcanda , dc  iuperiori  coJu* 
iioni  addenda  faiis,vt  arbitror,  oponune  rcieamus. 
Scdquxreti  nobis  quilpid  «qu^tirdiCcri  minis  ra*^ 

Z tio,T  q>  fcmcct  hmuliTiodi  officiali  credar  in  his  qux 
ad  fuum  ipcdanimuuus,  iudici  non  ice } huic  enim 
aliquid  aderenii  nulla  hdc$adhibcrur,mli  quatenus 
condat  ex  adis»  vt  patet  cx  d.  c.  quoniam  conrta.  Uc 
ptobatio.arg.ciiam  ccum  inobis.  de  rdbhm. 

An  quia  officiali  minuo  cxcocrcdirur,  q^iiirauU 
exercere  offiem  fuum,  dc  deponit  dc  his » qua  amn^ 
adilludiiudia  vero  Bdesnon  habetur, fi  veiit  dicere, 
quod citauic alique,  vel  quod  lis fuaitcotcdam  co- 
ram te, & ficdec^tcrisiquiaidudnon  cil  ciusotH^iu» 
rcdadilludptinetadiniirctc  ada,<Sclcmrcnria  diccre 
iraccfultidem  Lanf.deOria.ind.rcpctc.quomam 
contraaiu.xi.vcrfingl.d.dc  probatio.  Anvao,quU  - 
iudex  nddebet  dt^hei  officio  fungi. hoc  ed , ludici^ 
dc  tcffis.arg.l.quilquis.Cdc  podiil.  nucius  autem  cd 
tantum tcffisaclus  libi  coiniffi.Hc  Cyn  in  1-  nc  in  ar- 
bitris.drcafin&.Cdc  arbi.de  placuicBal.  ind.  cciao- 
niaconrra  nu.45  vcrf  Icd  quare  non  ctcdituriudici; 
quemfequitut  Iaiiud.i.pTopcrandum.13.  dc  ft  quidc. 
col.i.in  h.nu.S.vcii  quare  autem.  C dc  ludu 
% £cadcoveracdcdUurionoffia,tv(officialirefc*  ■ 
renti»fe  citaflemadato  ludicis»  no  credatur,  nocnim 
illius  officiQ  ad  hoc  clerum  cfliVt  dicat  iudic6  c6* 
miniVc.fic  docuit  io. And.in  addit.adSpcc.  in  tit.de 
ata  S.rcquimr  vidm.in  addic.mcip.  Hoft.  in  nimma 
rub.in  ti.de  in  add.lupcr  verb.  computetur,  quo  in  lo* 
€o  notarios  ignoranuatiniimulat,  qui  dum  Iccib*'  n 
reiationcmeitationixoffiQiaUs,dicum,rcmlit  i > 
nuncius,ledc  mandato  iudicisataflceadcm,dc  i 
jpHus  officium  nooixr  circa  mandatu»  (al  circa  < 
cutioneiQ  mandati.-ciuldemiuulcmcnz  rcl.io  c.i. 
col5.inqu4{Uc6dmu.i3.vtncqt'cnBai. idem  vdlc 

idl.his 


cBrex.in  auth-vr  omn.obcd.iudi.  ncc  laict  nos.vbi 
prarUimuntur  officiales  magis  deferre  potctibus , qui 
iuftitiam  pacnrib.  dc  ita  etiam  procedit  eext.  in  f cx 
auta.Cdcpriuileg  cor  quiin  tac.pala.de  in  1.  i.Cde 
numera.hbi.1  x.\  bi  lex  praefumitrap.7citatcm  > dc  fur* 
ram  contra  numerarios,  dc  I ncmmcm.C.dclulccp. 
bb.  10.  vbi  Aifccprores  prztumuntur  vexare  proum* 
cias  dc  texdn  $.  ad  excludcndasin  aurh.  dc  litigio,  dc 
in  auth.de  cxecut.inprin.vbi  p.xlumuntui  cxccuco* 
tcsfraudulenti.ita  Alcvbi  fup.nu.t. 

43  ' Sexr6potcrislimitarc,tqhaliquidfa^umcnc6* 
cranaiuramofficii;  nam  tunc  prxiumitur  aduerlus 
efficiald.  Iccirco  6 repenat  aliquis  in  carcetib.  moc* 
tuus,lexprxlimmculpamcunodis,nin  probet  cuna 
cafn  pcTijire,vt].vlt.C.dccuBo.reor.codan  ctia  mo> 
do,fi  carccratuscuadar , lex  prxfumit  contra  eudem 
CudodeiTiiVtibi  probator, *dc  tradit  Bar.in  Uiquisex 
aig^nrs.$.vlt.  ti.de  edeo.  nccprzfumimr»qu^  ter* 
tum  t venenum  »dc  timilia  ponint  in  carccid  deferri 
fine  culpJidc  negligcnrta  cuBodis»l.carccri.in  h.ffide 
cunojtor.dcproptcrciin  ifliscanbus tenetur  cultos 
ijffi  parti  etiam  ad  inrcrcBc.vtconldhiit  Aret,  in  cof. 
IS-cofultiffimedoimne.  pertotum. cum  multis  aliis 
adhanc  limitationem  addiKfis  ab  eodem  Aic.in  <L 
pnrfumpf.M.r^.  *nu.4.dc  5. 

4d  Septimo  velim  coDdunondintelligas.fvt  non fo* 
lumiivltidicibus»  Icd  cui  in  Pizfidibus , Remoribus» 
rotcOarjbus  , dc  officialibus  terrarfi  ea  omnia,  qux 
hueufq;dc  officiahb.  dixiinus,dc  i luk  iimeita  funr, 
adaptcntut.de  vera  finticum  dc  iph  officlalcsidc  ludi« 
CCS  proprie  dicatur.  Accurliauctoriiatc  in  rub.vtiiid. 
line  quoquo  futfrag.fiant.  quam  Icquiiur  idem  Paris 
io  eo.trad.in  tir  de  offic-findic.  dc  qui  finc  fuidica.  c. 
iliibnu.li.  vcrr.eacnim. 

'coiiCLtrsio  MCxxmiL 

ARGVMENTVM. 

Quinta  Ct  habenda  fides  officialibus  publi- 
cis io  fpedancibus  ad  munus  fiium. 

SVMMARiyM. 

, O^M  inimiKtn  tflinha , qas  fertirunt  idoffitium 
JiiumifituiiniUM  SptliaiuAmadiUai. 

t ojitmUqiurttndaturmlnt,qu(td /uam^i/lit  mu- 
Hui.iudmiKuttm, 


i 


lofephi  Mafcardi 


SnI.hi8folU'C<lle  reuocin.don.  eundem  lo-And-fe- 

quimrlmo.ind.c.cDpicati.n.«.deappelljtioinhoc 

tamen  ea  cdfnlas,  qua;  nos  latius  fupta  ttadidinius  in 
concluf.ip4.incip.citatio.fi  in  dubio.pertoi.  vol.i. 

4 Eandem  fecundoamplia.tvteidiofficialitefete- 
tide  contumacia  citati.veluti.fi  citatus  dixerit, nolo 

venite, quo  cafo  cenfetut  verus  contumax , non  cre- 
datut  viteftatut  lmo.in  d.c.cum  parati,  nu.p.vetfan 
aulem  vbi  Io.  Andt.  codem  in  loco  nupet  i nobis  re- 
lato idem  fcntite  tradit.  & in  addit,  ad  Spec.  in  tit.  de 
contum.S.  i .in  ad.fitio.  mi^na.  idem  lmo.in  clcm.fi 
«mecol.s.nu.ii.ver.inquatto.Jc  vltimocafu.dcdo- 
lo.vic  conium. plutes  idem  fentienies  tefett  laf  in  d.l. 
properandum.§.&  ii  quidem  nu.p.verf  pulchrum, & 
quotidiamim.C.de  iud.adidem  plurimi  congerit 
Gab.in  fuis  conclutin  p:.de  citatio.  concluCquatta. 
hb.  1.  quem  omnino  videas. 

, Totus.ibhisdiuerfusfuittBar.pollAccurf.  inLex 
’ cafenfii.S.vlt. ff.de  appellat  .&  in  l.vlt.fif.  de  in  integ. 
reftit.  & clatiusidem  Bart.  in  I.  tresdenunciationes. 
ciicafincm.C.quomo.&quin.  iud.quotum  opinio- 
nem iliud  confirmat  . nam  fi  commifliim  eftnuncio 
officium  citandi.Sc  c;  creditur,  videntur  etiam  ea  c6- 
mifTa.qujt  confequuntur citationem  ,dt  proinde  re* 
iponfio  dtatiutrge.pt  itcrca.de  off.  dclcg.  & l.a.ffde 
iuriidic.  omnium  ludicun.hocidcm  elicit  Abb. ex 
d.c.cum  parati,  nu.  4. in  quartonoiab.  vbi lamenin 
hac  c6trouetfia  dillinguii  fub  nii.  1 a.vct.in  ?.mebro. 

Quod  vero  ad  ilind',  quod  adducunt  p fe  coitatii 
opinionem  luentcs.nempc  officiali  credi  non  folum 
fcpct  nuda  citatione, fcd  £t  fiipet  his,  qua:  sut  vicina , 
dt  ptoxima  citationi,velim  anlmaduertas:  nam  cum 
illa  vera  contumacia  fit,&  ideo  fit  quid  grauios , qui 
fimplex  citatio , proptetea  quado  cdfcquens  eft  ma- 
ti iusinon  videtur  cocedi  ei,cui  pctmittimr  antecedis, 
n eft  minusjiu  aperte  docet  Bat.in  d.l.a-S.  i . ficq  .■  Ii- 
initat  Rom.inl.illud.nu.d.ff.deacquit.hirted.motus 
auftoritatecontex.admoduminfignisinl.  poi.  S.il- 

lo  C.dc  necelTfer.hatc.infti.quos  refert  lafvbi  liipia 
Prxtetei  alitet  refpondeti  poteftmon  enim  vetO  eft, 
quod  tcfponfio  citati  videamt  citationi  anncxa,St  p 
confequens  ratione  connexitatis  debeat  credi  ipu 
offieiali.qa  certfi  eft , citationJ  ex  omni  fuo  gradu  p- 
fedam  eOc  citato  taccntc,dc  ideo  ad  concludendam 
niamfcfta  c&umacii,opoiicbit  alita  piobad , & ad 
qua  probatione  facienda  debebit  citatus  vocati,  c.  in 
notiiioe  Domini.de  icftibusitardpondit.  lmo.ind. 
clcm.fi  amcnu.aa.dedol.&  c6ium.  Egotnidomne 
7 iudicis  arbiiriofrclinqucnducffcvna  cupiudcmiOi- 
moMcnoch.cenfuccim,itaftamentiintraa.  deaib. 
iud.lib.i.cent.a.caf  1 1 a.nu.ip.  in  fi. qui  iudex  confr 
detata qualitate, ac  negotii  Icuitate.velgtauttate, 
ftatuat  aliqn  officiali  ctedendu  elfe,  qoandoq;  non. 
t Infiipecttaia  iidesofficialiscftpencsiadioet , vi  ci 
acdatutjidicailc  Titium  citaffc.vt  dicunt  noftrip- 
fonalilCT , et  fi  Titius  iiirciutando  nega  fe  citatum  i 
vtfinfitgl.in  d.c.cum  patatixuiadhatretCyn.  inl.fi 
quis  dccurio.C.dc  falf  quaquam  nonnullis  ca  potior 
vifa  eft  fcmctia.vt  fadi  qualitate inlpcfla , id  omne 
iudicisatbitrio  fit  committendum  fic  vifiimcft  lo. 
Andr.  4t  Hoft.in  d.  c.cum  parati  vbi  Abb.fub  nu.i  a. 
• idcommunitcr'i  noftmeOe  receptum  ait.  idem  tra- 
dit Bal.in  d.c.quonuni  c0ntra.nu.4s.verf  quaro.an 
relationi  nunui.de  probaiio.vbi  quaerens,  an  nuncij 
relationi  lii  credendum?  rc^ndet,  d habenda  clfe 
fidcin,fi  citatus  non  nega  i fi  v<p  nega  id  arbitrio 
iudicis  cflciclinqucodu  I quemadmodum  et  in  alio 
r*  cafu  iplemet  Abb. vbi  (upra,dicit'  cfiein  cu  officialis 
ouncius  negat  fi;  tetubfiqA  nocarius (aipfit  i vt  hoc 
eideioilicifirarbitrariu.Sc  fimhoc  pofterioti cafu 
jUatuaA-c.  quoniam  contra  nu.  ij.  vaf  fi  in  ellet 
cAtcntiadepto^tio-maluctit,  notatio  tanquapa- 
mauxcm  lidem  adhibcadaQ  eCe- 


p Sedapriori  opinione  fhtt  Arcb.ine.propoluiM.' 
Sa.dift.nu.ldcquo  meminit  Zabarcl.in  confio. in-, 
cip.lacob.executor  circa  fi.vcrfdcnuncio.  Sal.  ind. 
l.tresdcnticiaiioncs  C.quomo.dc  quan.iud.  & Ang. 
in  S quadcupli  infti.dcadio.5t  in  tradat.  malcfic.iit 
vetb.Pctropubliconuncio.quib. ego quoqi  me  fub- 
feribo  vna  cuin  lafind.  fi.  & fiquidcm.nu.  10.  vcrC  ' 
quid  auic,5c  clarillimoMcnoch.m  d.caf  i la.nu.i  t. 

10  Concinfionem  iplam  limitabis , fvr  coufq;  nCciO 
officiali  credatur, vrpoific ad  definitiuam  femetiain 
procedi;  quo  aute  ad  hoc , vr  vidus  non  polfit  appel- 
late tanqtia  conmmax.tunc  ipfi  officiali  fides  noiu- 
beturita  limitat  infigniicrlo. And. in  d c.  cumpata- 
ti.de  appcll.qucm  refaendo  fcquitur  idem  Lanfr  de  . . 
Oria.iurcpc1i1io.dc.quon1an1contra.11u.a3.vc1fi.cA 
tamen  limitandum.de  prob. 

1 1 Secundo  conclufioncm  limitabis,  f vt  officia  Ii  nd 
credatur  ingraucprxiudicium  alterius. 'ita  nos  limi- 
tauiinus  in  d.concluf.  1 1 1 j.nu.  p.  cx  mete  plurimam 

uos  ibi  vidacpoietisipoft  Gabr.in  d.concl.  4.11U.  6, 
ccita. 

12  Veruntamen  illud  fiiblimitandu  eft  quandofu- 
periotclfciin  loco,  in  quo  officialis  afferie  fibi  aliqd 
ab  cocommiiluni irranonab.lc.fcu ficordinanwn, 
vt  facetci;tunc  cnim  cum  is,  comta  qucofficialis  ita 
decernit, polfit  fine  vl  lo  negotio  adire  rupcriorcm  Ac 
vidctcian  iia  res  fe  fc  habeat,  credendu  crii  officiali  t 
fccusifi  Princeps,  fcu  fiipcrior  cfici  absesd  loco,  quia 
tunc  non  ftarctur  cius  dido,  fcd  rcquirimrfcrtpiaca: 
vivoluitSpec.iniit.de  ptobatioinS.vidcndii  rcftat. 
nu.t.in  fi.vafquid  dcaudiiotib.  palati) , dc  cuiusdt- 
do  plurimum  gloriatur  Rom.in  ffcicndum-col.  la; 
in  fi.fub  nu.so.vetf  aut  iit  citatio,  ff.de  vcib.obl.St  in 
conf  sp.addircutiendum  veritatem. coi.  3aui-6.vcrfi 
t. videndum  eft , cum  quo  fenfit  Abb.  in  c.  ptataed. 
col.a.fiib  nu.s  dc  dilatio,  poft  Ani.  ibid.  quam  limi- 
tationem notatu  dignamcft'c,quiapulchracft  dixit  . - 
lafin  l.cx  quacunqj  col.a.nu.  4.vcrl. limita  nor,  pts> 
dida.tf  fi  quisiniusvoc.non  icrit.vbinu.  t. eandem 
con-.rmat.Sc  ita  tcfpondti  Thom.  Grammae,  in  cfiC 
J4.in  caufa  findicaius.col.vlrim.nu.  1 7.  & in  dccifio, 
jd.incip.Solon.ex  feptem  fapicotibus.colum.a.infi. 
num.  26.  dc  zy.  poft  verf  quo  veto  ad  quintum  vbi 
io  fadi  contingentia  id  fe^tinaiUe  m d.coof  54. te- 
ftaiur. 

1 1 Tertio  iniclligenda  eftconclufioif  ndlicetintec- 
dum  dubitctur.an  vni  officiali  crcdcndfi  fit  in  ptatiu- 
dicialib.in  co,q*oddiatmifi  quaniG  cftftei  exadis; 
attamen  fi  cflcnt  plutes  officiales  itadicenies,  tuc  in 
hoc  000  clfct  ambigendam , fcd  coeS  aflettioni  cre- 
dendum,vt  in  c-ftamidum.a  q.d.quod  placuit  Spec. 
in  tit.de  fcnt.&  dc  his.quxipfam  Icquun.  S.  iuxt.  fhb  - 
nu.iy.vaffcd  ponc.qucm  refaendo  fequitutCranu 
ind.decif3d.nu.as.  . . 

COVCLVSIO  x^MCXXXtX. 

ARGVMENTVM. 

An , k quando  przrumendain  fit  officialem 
' fifei  in  dubio  quicquid  habet  quaefiuifle 
ex  bonis  ipfius  fird,an  ex  bonis  fuis. 

IV  M M ARI  V M.  ’ 

1 OfficiaUs  fifti  in  dubh  ^uiequid  habtt  tpr^Jumitur 
bttnuipfiusJiftiX^QHirarmmynM,!^ 
traryjnu.%. 

4 Offidalis  Jifei  induJtrim^ttdiB^h  indxiiio  qmtpadbs» 
btt  friJumitur  quffui/st  fx  bonis  JuiiyprffirUmfq^ 
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f tyfHaUtJifiim  dtAioquteqnidbahrt  prd/lmUu¥ 

ffit  bonis  officy  anu  rtddtSi  rationem  adminifirA’ 
tiotus  Jiui  ficus  pofi  redditam  tat  tonem. 

# OJicialtsfifii potefi  tofqtmifiin  uddtndts  rathnibus  ali* 
qua  futu  fuborianiut  indieta. 

7 OJmaleseomJbeiiipfius  Jifit  attefiantes  fi  tridife  fuumfis^ 
cutm  fiirripienumpecurti^  e fifio^  non  folum  indicii 
faitstntverifimiUad  eaufam  fiiUris  yfidetiam  proba- 
ttcmm.  Quod  declara^  vt  nst.  8.  * 

P O^aiis fifit probatio adtHtUrtur aduttfustMn iurtspff- 
fumptsontiHyUempt^ifUtcqHtd  babn,id  omne  tum  qtueji- 
ui{je  txboms  ipfius  Jifinquod,faUcet\  emerit  ea  bona  ex 
pecuntaproprta,  * 

tf> Probatio  tolUt prafumpthnem  j^baeeeditvtraproba- 
tions. 

1 1 ContrabenspaUm  bona  fide, qui  vero  eUm  mala fide prp- 
JumiUer  tontrabere. 


\ fi^cifin dubio quicqiiid habet, 

praelumirurqnciiuineex  bonis 
ipfiush(ci  ■' Hc  docuit  Accurf.  in  l.dcfcniiOnisfactii- 


tts.in  sjl.vlt.in  fi.C.de  iurc  hf»:.  !ib.  lo.  c3dcm  videtur 
lequi  ^Un  1 etiam  Ii  vxotis.  Cdcdon.i.  inter  vir-  5c 
vxor.idcm  Bal.inl.i;Col.i.fubnu.7.verr.ircm  vroffi* 
ciaiis.Cdc  h*rcd-&  adio-  vendi.  in  aurhen.  1 icen- 
tiam.num.4.verfic.iuxta  prxdicl.t  nor.  C de  cpilc. 
& dcr.vbi  ait  idcITc  fpcci.iic  m his,  qiii  senmr  admi> 
nilbarionem/ird.inhuiuitnodicnini^raliiiniturcx* 
fOrfiOjVtl.i.Cdc  lalga.horpi.nonprxbcn.prxrcrci, 
qQ^inhancdeduximusinl.im.fup.inoViibid.rncip. 

Bichcrium.pertot.vol.i.plura  ciiam  dc  hoc  reperies 
apud  Pari.de  Putin  tradl.de  (ind.in  verb.  oBicialis.  c. 
x.fubnu.io.verf  ranoueol!icij.  cum  plurib  fcq. 

1 Ab  his  la/ncntaiaattcrrcdamat  Bnr  in  d.l.dcfcn* 
fionisfaculras.nu(ii.i2.motiisex  Mi  dcfunclus.  C.dc 
arbit.rui.de  l.a.S.nuiIra.ffdcmr.hlci.cui  acccditGu* 
liel.de  Cun.in  auTh.liccntiam.Cdc  cpil.dc  dcr.qucin 
referendo  icquitarBaLinl.principalib.  m ti.ff.iicert. 

q pet.eaniminim  rauonepcrmotust  nciprumliibtra* . 
xiflfe  ea  praefumamusiquod  noncftdiccdum , d.auth. 
licenrianv&perd.l  principalibus.mtnquiain  dubio 
nondebcamusprxfumcrc  dclulum.  1.  merito,  ff.  pro 

• fe>c.dchaccnc‘  communem  Do£l.  opinionem  refert 
Decin  c6f.6.n.2.vndc  dicebat  B.il.in  c.  t.  in  vir.vcrb. 
decIcr.quiinucB.fac.iliam  gl. a multis  damnari,  nec 
feniari  dc  confuetudinc.que  refen  Bcrtr.in  conf.  1 1 5. 
nu.S.vol.a.in  2. par.  vbi  etiam  poltnu.  ?i*didtiUam 
gl.i  Dodotib  rcprchcndi.aindcIjal.rcfertidcBcrrr. 

• in  conf.  1 5 i.nu.6.iib.6.fubiunscns  fecundum*  cornu- 
Ucm  opinionem  ipfammctgl.teprchcndi.  Hinc  Clar. 
lib.5.femcn./.fi.q.68.vcrl.Officialis.  in  fi.  dicebat , te- 
nendum efle ; quod  imo  ofificialis  pr^lumatur  in  du- 
biolicife  acquiliuifle,  nec  aliquid  habete  de  bonis  fi* 
fei^nifi  id  liquido  probetur. 

Hoium  tamen  imer  fcdtiridentiutn  virorum  con- 
ciliatio cx  his.quz  infea  lubiicicmus,  clare  confiabic. 

4 Primo  itaq:  conclulioncm  declarabis.f  vrnon  ha- 
beat locum  qu^o  oBicialis  eflet  homo  diligens,  in* 
duBrius,&  dtuc$,tuncemm  prxlumitur,^  ex  operib. 
induftria,&  bonis  luis  quaeliucrit,  maxime  li  ofiiciuin 
luerit  paruxadmioiilratiofli&.lccus  aufefiefictpau- 
pcr>&  negligens » 6c  opulenta  geflerie  ofikia , & diu* 
mmoteoipo[c:ni  tiicontcpIatiORe  officii,  quailHiilic 
cenreraricaconrrariasintcrfc  has  opiniones  conci- 
liat Affit^.in  c.i.$.n  vero  callatdi.nu.  1.  dcfeu.guar. 
fecaBal.  in  vfib.  feu.  inquiensdimifefieri  difiindio* 
n^in  filio, vt  (i  pater  iit  pauper,  dc  ipfe  indulhtusprx' 
iuBiatur  qu^fiuifleex  aduentitia  caufa : ii  vero  pater 
(itffiucs  > & filius  ncgligSs  praeiiimamr  ex  bonis  patris 
acquiiiuiiTcjVt  noc.in  l.cumopottainprin.vbi  gl.C. 
debon.quKlibiVtdc  nosdiximus  iiiprainconcl.  80;. 
invab^nliui^QtiMM€tiamdifiinguimriaclerico« 
TtaocqiuSaibiac  inneffigaodum.  de  pecul  clexie. 


de  (^o  videndas  erir.Cyn.in  d.auth.  licentiam.  C.  dc 
epil.&clcr.tncdc  Pcn.ind.ldcfenfionisfacalfas.C* 

^ de  iure  filcilib- 1 o.  & ca  ,qus  oblcniaucre  Dod;  b|C* 
cuin  in  otficijs.de  rclli.dc  quarlctipfit  Bar.in  ffiitclB** 
pularus.Si.ChryIbgonus  fi.de  verbof.  obi.  & m l> 
mortem. tf.quand  exfid  tuto. 

; Sccfidolocoipfam  velim  inrclIigas.tvTpMkddat 
antcquSofiicialis  reddat  rationem  adminifirationis 
Aix.-iccus  vero  pofi  redditam  ranonem;nc  dcclarauit 
gUllam.dcconciiiauitdinidcntesinretle  feribentes 
Gu).  de Cun.  in  d.auth. liccnnS quS  pofici  icqtiutus 
crt  Bal.in  c.i^c  conten  inr.dom.  & fidciuf  in  viibos 
feud.q*  notatu  dignu  retulit  Fran.  Lucan.  in  trad.  dc 
firco,Sceiuspriuilcg.in  p;iinapart.prin!nu.;o.  limite 
huic  cil,9  animaducrtit  laab  imol.  in  c.inucfiiean- 
dum.coi.vlr  nu.  i y.  in  finede  pccifi.  cicric.  vbi  nxto 
Anch.idin  huiufmodi  themate  in  praxi  c6tjgil|erc- 
fcrtinam  quidam  adininifiraucrat  negotia  cuiufdatn 
maximi  Domini, demum  venit  ad  vrbcmcum  centQ 
tnillibusduc.itoru  antuncprzliimcndu,qica fuerint 
qiixlita  cx  bonis  Domini , & cx  adminilirationc , an 
vero  cx  induftria.*  Vnde  ait  Petrum  dixtire,qi  poiuif* 
fer  ciTc  indufiria  in  baratari)S  extorquendo  ab  ifio,5c 
abilloliirtuhusfauore  Damini  ncc  declarat  aliter, 
quid  iit  pr*ium5du  hoc  in  cafu.Ipfc  vero  ime.  ibi  di- 
ctt,q<  antcreJdita  ratione  adminifirationis  prxfumi- 
turde  bonis  Domini  quacliuific ; fcciis  pofi  redditam 
ratione. h.anccandcmdjfiihtlionc  tcquimr , 3:  com- 
probai  B.iib.tn  tradi,  deprafian.  cardi.in  ^quxfiio. 
prim.x  par.im.ai.vcii.poicfi ci  proinde  Bald.m  d.l. i. 
lubd.nu.7.Cdcha’fCd.&  acl.vcn.diccrcfokb.it,  ty- 
r.innos  hodie  opumc  d.gl.fcruarciquia  raro,s’c!  nun- 
quam officialis  eorum  rcccdit  ab  ciscum  pecunia. 

Contrariam  vero  concUifopinione , quam  B.il.in 
l.quifqiKs.in  fi.C.fi  ccrr.pcr.probabiliorcm,&:  verio- 
rem dicit, li  intclligc5,vt  vera  iit, nili  conicAurxalix 
in  contrarium  appareant,  quxomnia  notarudi^na» 
quia  vtilia, idem  dixft  Bald.cod  tnlocormodorelaro. 
quibus  omnibus  ca  admugCrc  poteris,  qux  in  d.cucl. 
ip(i  feripiitiius. 

6 Hac  amplrabis,tvt  fi  contra  huqc officialem  fifei 
in  reddendis  rationibus  aliqua  furti  fuborirentur  in  - 
dicia poilitobidquzfiiomb.lbbiici  t3c  lorqueri  prius 
m torm  tcfiibus.ii efient  pcrfonx  viks,vcl  nd torris, 
fi  eirentpcrlonxnobitcs;arg.  coru,quxnot.inI.2.C. 
quan.3cquib.quar.pars  Jvbc.  hb.  lo.fic  docuit  Bal.in 
l.cum  oportet. nu.tMn  fi.C.dcbon  quarhb. 

Tertio  irtlupcr  eo  magisvonduiio  nofira  locu  fibi 

7 vcndicaict.tqnconfociiuficialcsipiiusfifciattcfta- 
rcntur.lcvidiilc Ilium  looum  furnpiifnie  pecuniam 
c fifco:nam  tunc  Iiett  non  finaad  hoc  clc^i.vt  denu- 
cient, tn  cx  co,quod  funr  coifibci; , & dcponil  t dc  vi- 
iu,3c  prxlcmi.i,  non  folu  indictum  facci  et  vcrifimilc 
adeauiam  iccicnsdcd  cti.im  probaiioncm;prxfcriim 
cum  probabile  fu;  fecundum  conditionem  pcrlbna-  * 
rum)cos  verum  dixiik.l.  non  omnes,  i barbaris,  ff 
dcrcmilit.itainpropofiu  officialis  filcimatcriare- 
rpOflditCxp.inconf.jp.incip.Luciusciuis.  nu.  >8«  3c 
plur.icq.vbi  hoc,  tum  authotitatibus,  tum  ctia  ratio* 
nibuscom  probat  aduciius  Cyn.in  1.  ca  quidS.io  pen* 
q.vcrf.iuiijta  prmufla  quaTimr.  C.dcaccuf. 

8 Quod  poftrcmum  ficaccipicdu  efl,t  vt  verum  fit, 
qn  hi  officiales  confocij  luraiicnt  le  dcnuncialfe,  vc* 
rum.vd  etia  quando  in  principioofficij  iurciurando 
firiflentobtcltaii  dcregercivel  dcouociarc,  li  quid  rc- 
pcrircnifaclu  cfic,vcl  fieri  in  deuimentum  filci,verfi 
fi  oon  iurailcnr  aliquo  modo , & efient  ilmpliccsdc- 
nunciacores,  mnciudicamisarbitriorelinquco^qi 
eflet,  an  deberet  cis  eS  adlcr ibere  fide , qux  iufficcrcc 
addenficiacuquzilioaib.lubijcicndu,inlpc^a  prius, 
3cdenGciaotm,3cdcnGdati  qualitate, vtl.;.$.ciuldS 
quoq;  principis.ffidetcfiib.3c  ita  docuit  Baii.in  l.vlc, 
ixum.  $ . v^tVCDUOiusad  indicia,  ffi.  de  quxfiio.  vbi 

«oinmu- 


• “ • 


i • 


f'  communcm*hanccffeDo£l.fenicriam  dicit.  ad  idC 
plurimos  adducit  Menoch.in  iiacl.de  arbu.  jud.  1^. 

■ Lc4t.j.caf.i70,pcxtot.  quomloco  doaillimc  diflc- 
rhiqu^&ippropofitonoftro  tvadidit  idcmCarp. 

. i.^conf.3o.  nom.  41.  infi-vcrl.fcd  poQet  quis  dubi- 

p Q^drtb  conclufionc  dcclarabis^vt  tamen  contra 
.hanciuris  prafumptionC  admittatur  ycta  probatio 
ipfiusofficialisiquod  fcilicct, ement  ca  boiia  ex  pccu 
nia  propria:  nam  licet  contra  ipfos  officiaTts  pra:(u- 

matur >quOd lape  malignandqmulta  aufctantjC.i. 

5 hocitadccontcn*intcrdon)i.&vafa.nccctiahu- 

iiirmodi  probatio  c6tta  di^am  pra:fuin^ptioncm  vi* 
' deatut  admiUgda  ex  tex.  difli  cap.  i.S.fi  vero  callal- 
■ di.dcfcud.gu.ar.6ccaftal.  qui  vult,  qu^m duobus 
cafibus  res  acquilitaj  per  caftaldum  ^ 


^ ;Iofephi  Mafcardi 


< ‘ 


mo.in  prin.ff.de  hcred.inft.I.at  qui  natura.S.d  libero 
homini.ff.de  ncg.jeft.  • ‘ • 

f . Hinc  tltjvtinbmcialest  non  polHtanimaducrti,fi 
indebite  torquent  aliqucm,quia  parere  tenetur,  arg. 

4 l.fi  quisex  aliena.ff.de iud.obedienti.at  enim  debita  t 
velpromiffajpurgataliquem  addidto-Uiber  hemo, 
la  x.ff.adl.Aquil.quo quidem  I.C.  rdponlppcrmo- 
tus  ibidem  Bal.dixit,  reic^um  fuiilc  quendain  libel- 
lum,qui  dabatur  contra  nefeioquem  ofhcialcm  Po* 
teu  .uis.quiipftusmandatoqucdam  rorlerat  illicite, 
dignus  enim  erat  ille  venia  ob  iuperioris  iuffum. 

£x  relata  etiam  cohcl. eliciebat  Ang.  in  l.iniuria* 

5 tu  aftio./.tliqsid.^ ff.de iniur. quod  vbi  ofticialis» 
inilcsve,autallusde  familia  Redtoris  ponens  .a liqut 
ad  torturam  dc  mandato  Reftoris  iuftc,  vel  iniufti  t 
mon  tenetur  per  illiim  tcx.iuncfa  gl.in  1.  non  vidtmr. 


i-i 


in«acQulnS  S.quiiuffu.ingl.magna.ff.dcrcgtiiu-.  propterea  ipfis 

“ --•-ppoftquamdcfijtcflcGaftaldus,  6 olhcialibustconluht.quqdredloroblaiqhbelloco- 

in  Uic/4nrth.  or»)  ^linnrm  fhtnilin  Hr  ^lUniin  iniiiilr 


casfibicomparaucrit.r—-, y.  . 

ar".d.auth.hccnnam.  cumcoiKcdcndoin  bis^ob. 
ca^bus  tantum, videatur  in  alijsprohibcre.l.cu  pra> 

tor.ffolc  jud.l.maritus.C.dc  procura.tum  et  ,quia  qn 
(hmmm  fundatur  m prxfumptioncmon  cfl  necefla- 
lia  alia  probatio-l.vlt.in  fin-C.ad  Maccdon.  ol  I.  vlt. 

Cade pign.iuxta ientcntia£al.in d.c.  I.  pro  mer* 

ccdeolc  fcu.guar.tamcn  his  non  obftantibus,  admrt* 

' , tcndacftprobatioincontrarium:excoquod,proba- 
JO  tio  toHittpt*furbptioncm,quai  cedit  VM?  probatio- 
ni,per  notafainl.vlt.ff.  quod  nict.  cau.  ita  concludit 
And.dcircr.ind  c.  i.S.Iivetocaftaldi.nii.8.  vetUed 
Suid  fi  durante  officio.  & ibid.  eunde  fcquumur  lac. 

Alu.aior.col.vlt.nu.i  i Vcr.qua.'roabcxtra.&  M.atth. 
' ab  Affliftcol.a.nu.j.vcrf.incontpnumcft  ventas. 

Maxime  n iutte  officialis  probaret,  ^ ement  pala, Sc 
X t'non  clam  quia  qui  contrahit palim,tbona  nae,c^i 
verb  cUm,mala  fide  prxfumitur  contrahere , vt  not. 
..  el.in  l-fi  in  craptionc.S.vlt.ff.dc  c6ttah.cmpt  & llar. 

fn  l.noiiintclligitut.§.tacita.ff.dcmr.fjfc.vtuadidc- 

tclupra  citati  Scribfn.in  primis  Iicr.  latius.^ 

c 0 ^ C L'V  SIO'  MCXL,  . 

argvment  v,m.‘  ■ 

^ando  officialis  aliquid  faciens  iufiiiPrin. 
- . cipisexneccfruate,anexfualiberavolu- 
. tate id  feciffe fu prarfu mendum. 
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traaliquandefua  familia  dc  aliquo  iniullc  fa^o,  * 
elapfo  tempore  dandi  libelloscomr.n  fcipflim.fa. 
ciat  reum  conuidu  atticulan,&:  probare, fe  id  fccifiC' 
mandato  redoris,  & hoc  eoam  rcOor  confitcatur,q?  • 
fccit  pro  officio  exercendo, & erit  fccutus  vtc^uc,^ 
effe  valde  notandum  dixit  Blan.  in  tra6b.  dc  indi.  & 
tortu.q.7.ip*rt*num.d.  cundcm*lcquutus  cft  Thom.  • 
Gramm.in  dccif.sd.incip.Solon  ex  feprem  faprenti- ' 
bus,nu.  7X.  cum  plm.  fcq.  vbi  muiia  congeri  t in  ean-  • 
dem  fententiam*  - ' 

y ConclufioneampliabiSjtadco  veram  efle,  vtSrftt 

officialis  haberet  arbittiu , & procederet  virtute  mi-  • 
datifdpcriorisftatucnrilibiccrtam  formam  madati 
V prxciiam.non  praclumaturtam^  ob  id,nec  inTClligat  • 
v^us  arbitrio,  mand.ito  fic  nongrauauit  ipfe  ,• 

fcdqui  mandauit,arg  l.  qual6.in  z.rcip.  fhde  arb-&  1. 
vnum  ex  familia.  §.  I.  ff.de  leg,2.&  in^c.nouit.dcap-i 
pcllat.&  arg.cius,qt  not-lnn.in  c.  11  pro  debilitate,  de 
offic.deleg.ita  fenlic  Parts  dc  Puteo  in  trac.de  fmd.ia . 
Vciffi.arbitrtu.c.i.incip.officialis  habens  arbitriu  fub . 
nu.6.vcrf;ft  officialis  habens, quod  placuit , & eidem 
‘'Cram.in  dcdf.j6.nu.(58.  vbi  nonnullisidconlimiat. 

Supradida  omnia  vna  cum  cOclulionc  tibi  limi- 
8 tanda  Uinooe  intclligcnda.t  vt  locum  libi  vendteent 
in  caiibus , in  quibus  debet  officialis  parere,  iuxta  di<-  - 
ftindionem a Blao.traditam  in d.q.7.nii.5.qito  in  Io- 
coea  omoia.quz  fupra  tradidimus , lic  intclligit , & 
limitat  in  vcti.imclligo  tamen,  4^  i'ub  nu.  0.  valiin- . 

- tclligc  tamen.  ' ' . .■ 

CO^C  LV  S l 0 MCXLL  . 
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i^OfficuUs  aUq'tidfacimifufuprjncipisexMceJ/itate,i^  ' . 

2 Omiffum  a teftatore quando  , & quomodo 

prasfumatur  confulco  omiffumf5:  haben- 


» mSinon  poun  puniri  Jindtbiti  torqm  aliquem 

mandato  tpjiui  Juptrioris.  < ' j ra  - 

V 4 ObidittHia  debita,  i elpror»ifajmrga^^^ 


dum  fit  pro  expreflb. 

s'v  M M A R 1 V M, 

1 Omijfum preefumitur  confultoid , quod  nominatim  d te» 
Jiatoft  non  ejlexprejfum. 

2 T eHator  non  prajumttur  aliud  velle  f quam  quod  verbis  ■ i 
. txpreJ/i’t,^odinteQige,vtnu,2Z.  \ . 

3 Teji-^or  ftri^loquensyjlriSiiethmeJlintelRgendus. 

4 i.xpr  ijfum  non  dicitur  in  teJiamentOtquam  quod  eo  kfh  i 

ffirjaltsaltquis  jaeierutui/itprini.tj»’*^' , ' non  reperetur,  • » 

fuahberavoluntateidjectpprdfumiturtncajibuhin  5 T eilatorquodnoesloquitur,nteveUepr£fumtur. 

Quibus debet  okcialieparere.  . ’ . ii  OrniJiumcsfumquiinttJtametoimlttdiaffiruerit,eipm* 

“ . . “ b,mdionusboe incumbit.Etcur.nu.j. 

.....  ..  .... 


5 Opcialis ponens  kiquem  ad  tortura  iujihveitniujle 
^ dato  Juptrioris, non  tenetur. 

Et  ibuUm  vide  cautelam  ad  bocpr»  qfficialsbus , ««-o. 

‘•7  Officialis  aliquid  faciens  iujluprincipis  ex  mertate,  nors.^ 
‘ fu,alibtra  voluntate sd  feajfe prafumstur, etiam  fsba- 

b<.ret  arbitrium-  ....  ^ 1 

8 0/firialis  aliquis  faesens  iupprsnetpts  ex  mceffsuite  , non 


fccitieprxluniitunaxg.Cius»  quoatram-  a^sjfojmjjgu 

<fii^&tcut.inl.j.i’quzoncradac.'fup.vctb.mctufoIoV  9 Omsf uscajuspretfums  debet  confalto  cimifius  ex  pratum»  . 
s.  rer  a^l^^n  dat-  vbi  criitnluffustfupcrioos  Vta,lSf  tacita  meiutufiatorss , quaadoeJetfaciM  t»\  ' 


t 
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De  probacionib. 

Xo  Uxit»/io  deperfona  ad  perfonatn  tuae factanda  ajt,  qtum~ 

. do  tuidtnabui  conttdiuns,  ifX prafumpttonibus prosta  • 
ri,  & mnjlara pojjit  dcptrjona  otmjjd  y de  ^ua  tejiator 
prouiJtJfet,JieognaJpit . - ’ - 

I  i £x$tmfio  de pirfona  ad  pe  > Jbnam permittuar,  quando  ilia, 

' perjbna , ad  quamjii.axienjio , altquo  modo potejl  cotn» 
prehendi fub  verbtSy  iy  mente  dijponentis pruptet  quali- 
I iaiem  ei  inbarentem , licet  de  ea perfona  in  diuidm  non 
Jiaerit  cogitatum. 

XI  Bxtenftodepfrjbna  ad perfonam facienda  efifauorepia 
tateUe . 

j j Qfrtijlus  cafus  habendus  eji  pro  txprejfbfper  tejles  ille  cpn 
cludenter  probetur . 

Xe^Omijfuseafutnon  prafumitar  confultoomijfus  y vbi  ali- 
quidfequiturex  eo, quod  exprejie  dtfpoJiCum  eji . 

1 5 Omijfum  non  prafumitur , quod  tacite  tnttUigt,iX  eoUigi 
poleft  ex  cor,ieiluris,tD'  mtnietejiatorti . 

\faOmifus  cafus  d tejiatort  confulto  non  prafumitur , vbi 
. vnum  cafum  exprej/it  y vtrifmilker  txtjlimam  aliutn 
non  eJjeeutnturum\alioqui  ilium  etiamt.'.prej/iJJ'st . 

17  Tejiatoreum  cafum fi exprejferit , qutvt put  # tmu  euenire 
T eonfueu^ity  non  eji prajumendum  lUum  c,  ede  eU  exclu- 
dere,in  quofubeji  eadtm  ratio, C fiquitur  taem  (fieciut, 

18  Omijfum attfiatore non prxfumitur  con/uUo  oitujju>ity 
■ quando  id, quod  deejl  fubaudni  debet,  ne  voluntas  vlti- 

maipfusteftatorit  corruat.  \ 

■t^OratktmptrfeiiqexprafuwptadefunSit  mluntataperji- 
..  eitur. 

^ Omijfum  potius  obliusone,  quam  confulto  aliquid  d tejla- 
'•  tbrepoji  decennium  omsjium . 

2 1 Omijfum  no prajumitura  te/iaiore,quod  aliquo  modo p0\ 
teJicomprthendtful'virJ>is generalibus  tpjiusUjlatom. ' 
TrebtUianiea  dttr.iiiio»nfetur  prohibita  ex  bts  verbis  i 
te  flatore profatis, valo  beertdstatem  r/ieam,  totam,  eSt  in- 
'i-  iegram  , velfineaiiquadiminuttoneperuenireadCa- 
-iumpofl  mortem  Jihj , , 

z^Ttfator /impliciter  mandans  debere  fotui  debitayeji per ht^ 
de  ac  fi  dixsjfet, omnia  debita. 

2  5 OmiJSus  cafus  habendus  eji  pro  exprejfq , vbifubefl  eadeni 
rattoin  caju  omiJso,qua  viget  tn  exprejfo . 

26  Omijfum  non  pr<f<nsitur,quod  eade  ratione  concluditur. 

1 nominatinitateftatorcndcftcxprcf^ 
^ luni  pr^fwmi  t61iaioomiliu » ncc  ha* 

bcnducfll-procxpicilo.tolli^ocxPouipomuclpon- 
ibini.comuvlinTiiuc.  iK  dclibc.  &p.uUh.c(tn>(rnprc-, 

2 mcttclkror  fnon  praeiuinit-n  aliud%dk,quaij>  ver- 
bucxpretlit . vrdiubat  'I ubero icuiusaCcliu mi. 
X.abco>t}  dc(uppci.lcga.idc  coiiigicurcx  iVlodciiino 
jnl.Titiacute  6.S.vlt.ft.>iclc».2.vti^cxnohris di- 
cebat Rom.in  c6(-7  <nu-  6-qui  cria  li  Urit^c  ioquatur» 

j t fln^e  Hr jntclligcdu»,  vt inquit  Bal  ml>  vlc.nu.i.ff. 

4 dcpoAhu  hxrcd.inllut  prefertirn  cu  no  dicatur inte- 
ftoexpfclium  iquanvquodcolccio  rcpcruur,l.vxo- 

* i4fKde»nanu.xfliain.6:l.Udciufl6resinagiitratu,m 
prm.ff.de  Hdciul.quib.iurib.addudus  Bat.ua  detcrini, 
nauir  >0 1 jUa‘infbtuiio.nM.2'.vct£pt^t.cra.fr.de  higred. 
inftit.qncm  refereodo  Icquutus  dt  Nat.  iii4cpnl.  191. 
virotcllainctUOQOt.nui5quodciQiiQ  tcflatornon  io- 

5 qiuitur>t  nec  vcU«ipra:um)iUS^,  nec jVoiumasin  corde 
Krenra  cpn(]dcratur,  vt  tradidit  Bal. in  .aucc 
addciicientis.pcriiiuiiucx.C.dc  cadu.toiicn.cui  ad- 
hxrcc  Dcc.in  cpnl^i.pto  tcnui.coi. 3 . fub  nu-i.  & in 
con£89<vilb.pmKbo.cpl.i.nuai'i.dc  in  cool.4(i5.pcr- 
Icjutatis  ve^,tos.col*?-nu.7.  Idcra  voluit  Parii.in  conf.  * 
4.00.18.  vpl.j.&inp^fjpoum.j.co.  vol.'| . quosxc- 

. fur>&  rcquiturJRofa- Val.in  conf  5 > .nu.S.dc  in  coni'. 
p6.au.$.vol.;.&>»<tcpof  ip.  iu  prxfcnti  coniultatio- ‘ 1 
lt(.au.5.&'in.conf  i4>nu-4.in  coni.  3 S.  nu.zo.in  conf 
4}.ou.20.inconf6S.ou.35.&incom.97.nu.io.vol.4. 
quibus  in  iPcispbures  cocotdesrcfert,vtin  h3c  lente- 
|i  j petmuUa  cl^mei,  &.  dode  cogetit  Ftao.  M ant. 
iiq«ada.dqcoiue4y^VitiJbb.i.ut.i9.iiu.s.&.6. 
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d > Ex  hisdicituTrlf  quod  qui  calbnioitiilTumin  tcflS 
includi  a(]'crucrtt>ei  probandi  onus  lioc  incubat>  vn, 
qui  vult  diccrcin  lubliituhooc  a liquem  caluin  cfl’c 
inclulum,  id  probaredebet  ,quia  feni  pei' dici. potelii 
hoc  cafu  lubltitutio.no  loquitur,  v;  alTcmcre  lo.  And. 
inaddjt.adSpec.in  tit.dc  tertam.  S.i.liipervcrb.  cum 
patronus,  vctf.occurrir.ptope  fincm.’&  OIdr.in  conf 
2 1. thema  tale  cft.  quos  in  h.ic  rem  adducit  Ccpha.iiy 
conf  144.  circa  primuru.na.2.?c  Paril.ineonf41.Io- 
anncstcrtatbr.nu  24.  verfvt  eft.vol.^ 

7 Guius  rci  illa  poteft  afferri  r.atio,  f etenim  tcftamc- 

to  morte  tcftatons  confirmato, nemo  poteft  quicqua 
addere, vd  illud  murare,  quia  lex  dicirdcriptil  elt,  ita 
iuscftOjTtcgrcgie  probat  Bal. in  conf  301.  cuftiriitio 
Patriarchalis.col.2.nu.2.in  prin.vol.z.&  in  l.lctfa.ff. 
Hcert.pct.red  cius  tenor  ad  vnniicm  elt  ob(criiandus« 
iuxra  legcin,li  quisftipulatusif.de  vcrb.oblibg.&d.l. 
tidciulTorcs  iiiagiftraiuunn  tf.de  fidciuf.ctii  li  id  fue- 
rit cx  voluntate  ip(iusieftatoris,dumm6don6utran-  ' 

lieritaddil^politioucm  c.Kprdram,vcl  tacitam- l.qui- 
<kiii  cum  filmm.ff.de  h.\'re.infti.  ctitn  non  fufticiat.li 
teftator  velit, ruLdiipon.u.vt  ibid.di.xercBal.&lmo. 

&  Alcx.in  1. 3-in  fi.  C.dc  liber.  praicr.Sod.  per  ilium 
tcx.in  i.inambiguo.in  vlc.no.ft.de  rcb.  dub  .cum  aliis  ' 
adid  luculenter addtictisab  eo.  Cxpha.in  d.cof  1 44. 
nu.4.  & Icq.  cum  criam  ad  pra:rumcuduni  iudiciuih 
tcftaioris,  nihil  Iit  lubaudiendum , vt  dicebat  Bal.  m 
cOfll.132.prpponuuriuf.1clo, quod  quidam  Matihc- 
us.propcfi.vol.5.pcr  l.vjt. ft.de  manu,  terta. cui  acce- 
dit Crau.in  confipi.uu.  1 5. vcrl.io.5c  Fran.Mant.in 
d.c.i9.nu.6.vbi  nonnulla  alia  ad  id  rcfcrt. 

Eimitanda cft  primo  lococoiiciiilio  , vtlocufibi 

8 n6vcndictt,t  qu5do  veri (imiiccfl'cr,  quod  liteftaroc 
dc  calu  omiilocqgicaftct,  idem  quo^]ucdccodllpo- 
fuillct.na  cunccalusoioiilus  u6 pralumiturcoululio 
omilfuS)  Sc  dilpolicio  tertatons  ppn  igeturad  casu  ab 
ipfo  non  cogitatuin.nec  in  tcliamcnto  exprdliimjlic 
probatur in  1.  Titius.b.  Luciusde  ibi  Bar.jnsumar.ac 
c9ccr1.tf.de jiber.&  pofthu.  que  conrex.  ad  id  aureum 
appellat  Cur.leiuii  confj  i.nu.  iS^&in  c6f.7!i.uu.4. 
que  ad  id  Cc  adducunt  Soc.lcn.in  conl.^y.nu.T.voI.;. 
lai.  in  coal.4.qu.  1 . vol.  i .in  conf  1 6i.m  caufa  contra- 
diclioms.col.2.fubnu.i.vol.2.&  in  conf  i j4.vifo  te- 
^mcnto.coI.4.vcrf.eontirmatoptime  V0I.4.&  Alc. 
inc6l.ioi.nu.4-lib-9.eadem  liiuiraiiocomprobatuc 
ex  l-vil.v..dc pofthu. haerc.infti,!.  quonia.  C.denatur. 
llber.l.qui^aui.lf.dciur.  codicil.fic  ex  I.cum  pf.  S cu 
exiftimarct.ft.de leg.2.dc  ad  id  cxraigl  p mlgatajn  I. 
ulc  pactu.i»>vlc.in  vcrb.pcrexceptionc.vcrf  item  no. 

^ft.  de  pad.  in  hanc  eandcm^lcotcntia  fn  fnlutn  cft  ab 
Oldr.incpnl.25;flhcina  tale  cil,aJiqui.s,nu.  j.vcif  pre- 
tefea,dc  a Signo.m  conJ.i  s >.f  actu  lie  ic  habcr.iui.  to 
vctfexbocargmtur,o<.  mc6l!  zo6-  in  quatftionepra;- 
milTa.nu.^.idemcbluliusiclpondtt  Aicx.  m cof  i jo. 
attentis  vcibis  tcftamcrui.num 44.  v.ol.i.'dc  ante  cum 
Paul.C^ftr.inconf  ?78.pnmo  vidcndu  cft.vttum  rc- 
^cogn{^io.coi.'2.auivi.3.voI.  i.R.om.  in  conf  362.  circa 
prmm.mqiropc finem, vbi  Maudof.inaddit.in  littera 
JUrluper vcrb.c6ftituetcs.plunmos  conicnrictcs  citat 
Parii. iq  conl.4i-nuo  1.  vol.i.dc  in  conf  j 1 .nu.  24. 3c 
inconl.53«nUiii.^codA'ol.2.&  mul(is.2li;sin  locis» 

'*  Grat.eiiam  iii'Coni;  lao.nu. 17. vol. 2.  &.id  *■  commu- 
niter dic  receptum  aiubor  cft  Soc.iun.in  conf  78.nu. 

3  i.vol.;.&iDconl.66.nunj.74dcin  fenfit  Rol.a  Val. 
in  cpn  1. 2 5. nu, 20.  vol .4.  cum.tnttitisin'hanccaadcfb 
fentenuam rdatualldo  MaiuicJa d.?.  1 941U.4.  1 •'> 

Hanc  tn  iimuaiionem  uitc4^csi»&iibJimitaibi& 
vt  nb  ,pcedat>qncftctfaicicada.ejUatiiodcplbna  a4  * 
plonammam  tunc  ci  cx  prxliimpta,dtiaclta  met^  ' 
iktoris  caiuscoinUuiS  prztuofii  dScCpcifiilcb  omi^  r " 
vr  clarcappaxescK  VipiaoiiUiQ?d&iBf  ifi  cuis  it^lr^ 
quiscu  igooiarettKdEcicfta'nwuteE  vbi  hCrefplWir, 
tutorem BOfliyrifen  gi quem  pater 
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mortuum  eredebat^i  tamen  viuus  erar.  cu  reliquis 
^liisrutorcmdcdeiincQumencJc  naturali,  Sc  pater- 
na charicate  criam  vehdmiliter  dediUerei  ilJum  tu* 
torem.niciuifleteum  fiiiu  habere, & viucrcicom  tu- 
tela fitproninofilij,&  ita  per  illum  text.  determinat 
Aret.in  l.Gailu5.$  &qutdGtanrum.col.^vcrf2.ad* 
de.ff.de  lib.&  pollh.&  ante  cum  fic  docuit  Bar.io  d,l. 
Callus  in  prin.nu.9  ac  Ang.  in  d.!i.  & quid  fi  tanmm 
no.5-verf.a!iaconcluGoinducitur,&lo.ab  Iino.ind. 
I.conimodiirjm^.if.eod.  idem  rcTpondit  Dec.  in  c6G 
2 1 t.fubrilis  e(l  cafus.col  pen.nu.5Ar  in  con{!|445.nu. 
i6.dr  alibi farpe, quod  etiam  placuitCrau.In  ronf.ps. 

* nobilis, 5c potens.nu.ii.de hancopinioocm  * edem 
dicit  Rui.in  conf  74-cd.5.  nu.  12.  verf.  pratterei  glo. 
vol.  1.&  plurib.corroborat  Mardin  nng.499.licet di« 
^po^rto,^'t  Sc  facit  Manci.vrlup.  num.s.verr.x.lcien* 
dum  cff>&  Gabr.concl.io.num.p.verr.tertio  limita  * 
tit.dcrcg.iur.lib.6. 

Hoc  {mfVremum  tibi  rublimirandil  cA,vtIocu  non 

10  habeat, ton  euidentibusconie^uris.  & praefumptio* 
nibus probari, & collare poGerd^rfona  omifla,  de 
qua  cc(latorprotiidtflef,ii  cogitaucr  j nfi  tunc  exicGo 
fidenda  e(f  deperfona  ad  plonam;ira  fcnfit  Bal.inl. 

1 vni.col.vlr.mi.iavcrfqutrrodculiquarnione.CAe 
hrs,qai  ante  aper.tab.vbi  tenet  «quod  hdeicdmilTum 
conditioralc  non  tranfmittirur  etiam  ad  ruos>recu* 
dum  glo  ibi^niH  al)quib.indici|s,lcu  cdicdluiis  appa 
rcat.quod  fellator  idem  rennfl'crdcnepocibus>ars.l. 
l^icius-ffAehaerinfli.  qa  Htcllaror  cogita  fler  idcAa* 
tuilTcr  de  nepotib.argu.illius  tcu.in  fui  r6ne,  & I tale 
padu.ii  vlt.ff.de pa^.dc  hocqhaliquidnonellolno 
omilTum»lcd  Icquif  ad  aliquid  exprcfsu,  dc  luncplu* 
mitur  cautu,vt  in  I.d.  Lucius,  dc  in  l.iam  hociurc.  CF. 
dc  vulg  dt  pupil.fubflir.rectis  qn  aliqd  ener  omnino 
Oftiiflum  tunc  vtiq:  habet  pro  omiflb,  vt  d.  heomo 
dilfmie  ff.deliber.dr  pollSu.ncibi nominatim  tradic 
Bai.cfi  quottanreuntibid.csrteti.itaetrenfitAng.  m 
d.^.dr  qd  ntanrum  fubd.nu.^.vcrffaUitetum.&in 
ham  liijamevrariaf.rcrponrum  iaconri54.vilbrci' 
fl'  mento  fiipenus  annotaro  vol.  4.  idem  fenlir  iple- 
mc<  in  d f Li}cius.na.  in  conf  i48.a^rediorcol. 
3.vcrlquarrofacit.vol.4.ac  Parir.intocijuso.ex  redd 
condito  mim. 5 5. verf  fecundo  obiedo  cedat.  V0I.3. 

* vbi  nu.ro. id  bumanius,«quius,veriu$Ac  magis*c6* 
munirer  contra  opinionem  Arer,  dr  Dcc.cflcanerit» 
ac  affatim  corroborat,  idem  facit  in  conf.66.nobili5 
Siluefler.nu.68.  cum  piur.fcq.vcrf.proutetiam.eod. 
vol.l.vbi  eadem  omnia , que  ind.conf.^o.nu.54.  di* 

* xerat,repc(iir,ac  magis*  communem  Dofl.fententii 
aducrlus  cofdd  A rct  dt  Dec.nu.yi.dicit.cande  pluri- 
bus corroborat  amhoritatib.  Ca^h.  in  confi^  1.  fai- 
plit  mcnlibus  elaplis.nu.z  1 .vcirpracterea.d(  in  confi. 

1 1 Magnificus  Barrholomams.num.30.pofi  verlxui 
conclufloni»acManri.ind.c>i9.no.9.vcn.3.puto* 

£adem  fublimitarioad  primam  limitationS  fecQ- 

11  dodccIaranda,dt  limitandacfi^f  vtextenHo^pcr* 
niiiratutdepeiibna  ad  pcrronam,qaiJlaperfonaa<i 
quam  fitcxtcnflo  aliquo  mOdo  potcll  comprehendi 
jubverh'.s.drmemcdifponemis,ppquaIitatcmciia* 
haircnicm , licerdeea  pcrfonainindiuiduondfucriC 
cogitari' :liclimitar  Aret.tn  d.$.  dc  quid  (Itantu.  coi. 
j .m  li.Vi^rflecundofallir.  vbi  aderit  ita  intelligcndu 
ederontex.in  d.l.taJcpadld.$.vlt.ffAc  pa^.Arct.re* 
fert.de  fcqurrur  Curiun.  in  conf  <1  ti.  przfumif  in  fa* 
A6.nu.i4.verfncc  obdar  piemidis.acPanf.iod.cdr. 
5o.nu.54*verl'.p^emonon  obdar*  vol.j.dc  in  d.cdf* 
b6.nu.67.  veIfcuuMopinio.eo.volu.^  quod,  dc  non- 
iuiUUconfirmatidcroMaadc.vbirupca.  iub^ium.t. 
vcif.a.cdadQaTendum . 

1%  TerTi6iUain«rfitblimitatiodebetrubIimitari»tvc 
locQ  libi  n6  vendieet^&uorc  pi«caode4n  qua  multo 
magjs/acieoda  efi extendo  de  peiibna  ad  perlbnam 


abalio  rubdimtono  dcbcaturJ.CcIfus, /,  ^alicuhili 
ff.de leg.x.&l.  in  ratione,  qd  vulga  ff.adlcg.  Falcid« 
vt  ctia  oblcruaucrcScribcn.m  I licet  linperaror.if.de 
Icg.i.in  grana  taiticn  pixcaulzlancitumcfitVtlicee 
ab  vno  nominatim  l^anim  fuerit»  tamc  ab  alio  ctH  • 
debeamr»vt  habemusinl.4.$.Lucjusff.dealimenJc- 
ga.quScontcx.ibid.Barr.extcndirad  d:fpolitioni  pi^ 
caulz,dc  ita  fpeciarim  tradidit  Rom.inauthcn.dmi* 
liter  in  tf-lpcciali  pix  caufz  circa  viti  mas  volutatcs. 
nu.65.C.adleg.Faicid.quod,dc  coprobauit  Alex. in 
l.liduobus.propcfincprin.vcif.&idevideturdicai' 
dum.acibidd  lafin  Si.i.iii  fi.lF.de  leg.i. idem  Alcx.iii 
licet  lmpcrator.col.3.  nu.i  t.fllcod.adidcm  rcfpddit 
pcc.in  cafi27  ?.in  cafu  propolito.nu.i.dc  fcq.&  Grit. 
in  conf.5'dc  fi  hoc  rclponfum.nu.  47.verf.4.  non  ha- 
bet locum.voi.a.&  plcn^  piolcquirur  idcin  Mant.d. . 
c.a9.num.i(^vcrr.illudaurein.vbi  multa  alia  addidit 
circa  matmam  hancextc/ionispcrfonzadpeilbnS. 

Sccundoprccipuolocodeclaranda  cft  ipfi  c6clu- 

IS  fiojdc  limitida»  f quod  licet  cafiis  ii  tcflacoreomifiUs 
premitur  confulcoomifliiSynec  fit  habendus  pro  ex« 
prefTo»  ramea  fi  pertcficsilie  concludenter  probctui* 
cafiis  verbis  omifius  habebiturproexpeefib  » fit  pro- 
culdubio  fupplendus  crittV^t  colligitor  cx  l4iuocics.$« 
Icd  fi  no  in  corpqre.ff.de  h^rcd.inflitucn.quo  cdtcxtm 
permotus  Rom.iu  decidit  incdf?  8 ;.incafii  prxmif- 
foJiu.7.in  fi.idcDi  fenfit  Poo.Cafl.conf.  i8.1i  bene  co- 
fidcrctur.col.iiub  nu.i.vcrf.Ulud  autem  confiar.vof . 
i.perd.].quoties.fic  l.etraic.Cdetefi.ac  l.cum  propo- 
nebatur. mdclcg.  2.  ad  idcmrclpondit  Alex,  in  confi 
ai  S.vifis  probationibus.  col.2.nu./.vol.2. 

14  Tcrti6c6clufionem  limitabis, vc  no  procedant  vbl 
aliquid  fcquuurcx  co,  quod  expreffe  dilpofitu  cll  tue 
enim  cafiis omitllis  n^txfumitur confulco  omiflus » 
fcd  habetur  procxprcfio;ita  declarat  Soc.in  l.in  ambi 
guo,nu.7.  vcn.tCTtia  conclufio.  ff.  dc  rcb.dub.  fic  Dcc. 
in  conf.  1 5-pro  tenui  tacuUate,  coi.  vit.  nu.d.vcrfnon 
obflat»  quod  li  reflatur,  fic  in  coni'  i76.vifothcmaic 
col>3-pofl  num.4.verf.nonobfiat,  quod  faltcm.  Rui. 
etiam  in  conr.ios.vira»acbcneintcJlc^a.  nu.i6.vol* 
a.pcrmotus  cx  ij^qu^  dixit  Bar.in  Ui  fidciuffor.J.mc- 
miDin&ff.dcl^i.ficinl.vxorcm.S-agri  plagam.fl.de 
leg>3  *du  voluit»quod  illud  dica  tut  cxprefsu»  quod  ne- 
ccllhriofcquiturcx  verbis  prolatis  hocctiaaffcuera- 
uit  ipfema  Ruin. pluribus  ali)sin  locis,  vt  in  conlid4. 
fiipcrpiimo-nu.io.yol.r.fic  inconfi  ji.  vifisquibuf^ 
dam  nu.4*vol.2.vbi  etiam  ad  id  adducitglof  in  l.pr^- 
tor  S.  1 .in  yerb.expreffum.  ff.  dc  oper.nou.  nunc,  hanc 
candfi  limitationem  notlri  idem  confirmauitincofi 
ipxwiia  icllator.col.4.DU.  1 1.  in  fi.fit  in  c6f.  177  propo- 
nitur coi.  pcn.nu.i  2.  verf.  fic  perpraedida.  vol.  2.  fic  ia 
conf 79.primo videndum  efl«in  n.  vol.  3>Rub.  quoqt 
A Icx.in  conf  6S.ou.2.fic  Parif  in  conlwf4.  fubfiitutio» 
nu.25.vo(.i.fic  in  conf.sfi.^  veram  refolucionem  nu. 

* 2o.fic  II.  eod*  voJum.i.  fic  ita ' communitci  concludi 
idemmaaflcroitin  conr.87.vidiAc  legi.  na.  li.  firfii* 
prdcq.vg].2.ficalibifzpeipfe  hanc  ean^mfeoten- 
tiarn  icquuttue^vt  apud  cuncLMantan  d»c.  zp.num. 

1 5vcrf.3*ybialiquid*  ybiidcumaoAodutibu5»tuni 
etiam  rationibus  dode  fimul  $ acol^anter  confir- 
mat »&dtciarar.  idem  placuit  CraOiinconf  149.  Pe- 
trus Bihcti.nuiD.1  i.vcrfodaua  cooicdura,5un  con* 
a;  7.tcflator  habens  nu*6.i^.ad  ccitium»  fic  vltimum. 

• & Na«.in  coa£$r'-‘!ooniaai.nii.xt.  4c  (co.  de*cotB- 
rouni  etiam  dicit  Rol.i  VaLtn  diconfa,  j.nu.  i^vol. 
4-idcm  fcquutuseft  Gozaddn  conf4,.no.i«. 

Q^iano  limiund,  c(ic6cla6o>  vtlocO  o6  habeat, 

1 5 1 cum  aliquid  etii  tatirt  difpofitioni  teftatotisiocft. 

nam»  dc  co  ca(u  omi£Ktoi  adpfadbmitur . quod  taciti 

intdligi,  & coUigi  porefl  ea  tooieaiiris,ae  mentedi. 
fpooeotis,vt  babemusex  1.  licet  Impci.  ftdq  leg.  i J,fi 

qublocuplcsanti.ftalcccdamcn.manuXnoaiiiiacifli 
ffalccooda.ac<kin<iatt  lii  ff  deiih.*pntti..,...#a^ 

«0, 


quid  H tantum^  if.  de  Iibef.  It' 
pcN^Wtn.  CUU1  fimil.  vt  pluribctiam  cuf  robat  PahC 
(nacmf.35.nu.] i.cum  plut.fcq.vol. t.vbi  nac veram, 

* &*communem  conclunoncm  efle  ait.  idem  Armat 
iBd.cenfuS6mu.24.co.  vol.  ].  przcipucin  Adcicom- 
• mi0is,vtdiftis  in  locis  PaniiconArmar..Sc  m 0001.75. 
cicca  tcAamentum.nu.50.6c  in  cof  77.1cr.  Petrus,  nu. 

J lo.vbi  de*communi  tcftatur.&  in  confpo.vifis  tcfta- 
menr6.nu.x  i.6t  feq.vol.a.&  alibi  fxp^,  vtapud  cun> 
<16  Mant.vbi  fupri>nu.i  5 .quo  in  locoinonnullisqux 
'c^ftarc  videnturttclpondct.  hanccandcin  limitatiO' 
.n6conArmatR.oU  Val.inconf.5.Magn.D.Gabrid. 
Iiu.;z.6!:  in  conf.  1 8.ab  hoc  Icculo.poll  nu.  1 S-vecHc. 
Aonobftattdc  recundum.lib.4.Curt.ian.  inconr.z59. 
ira.9.Bcro.inconr.84.nu.49.vol.z.Crau.in  coni.  147. , 
Catbarina.tiu.2. 6c  Guid.  Pap.in  conf:  1 3 5.  fub  nu.  i. 
veif.  fed  quid  dicemus  > & in  ling.  699.  protc  Aario.  §. 
Illud  videnir.idcm  nonnullis  cou\probatMenoch. 
inconf.4.nu.J4.6cinconf67.nu.i5.voJ.t.  , 
Qiiinro  eandem  concltiiionc  velim  limites, vt  vc- 
i^ra  non finvbi  tcAatoi vnum calutn  cxprelGt, verifi-' 
militer exillimans.alium  non ctrceuciitutuiDi  .iliO' 
qui  illum  etiam  cxpredliTct : mneenim  no  pnsfumi- 
tur  hunc  confultoomilille, 'ita  probatur  inl.Mnulicr. 
inprin.ibi;quia  non  crediderat, patre.'6c  que  fequun- 
» tur.ff.adSenatufcon.Trcbel.3t  in  l.3,C.dciiiilitut.& 
ayTubftit^hinc  Ac,tvt  fi  teflator  cu  casu  cxprctlcnt.q  v( 
plurima  m eucnire  confiK-iicrit,ndn  fit  prxfumcndus 
illum  vcllcexcludcre,  in  quo  fubeA  eadem  ratio  > 6c 
Equitur  idem  cAcdusduxia  gloA'.6c  exteros  Scrib.tn 
auth.caCa.C.dc  lacrof.cccl.&  gl.iu  I.  z.  inverb.  Alio 
praecedente,  ibi  > fed  hoc  Aequcnrius  contingit.de 
vttlg.&pup.vbilaf.  plurima  in  hanc  rem  congerit. 
coI.3.num.i2.6e  fcq.vcrf.in  cagl.ibi.6tinhypbthefi 
' noftraitafcnAt  Alc.iod.l.GalIus.§.6cquidntaram. 
in  2.1eft.nu.25.vcrf.item  non  vidctur.ff.de  lib.  & po* 
fihum.quem  referendo  fcquituridem  Manti,  d.c.  ty. 
nu.idivctf.4.enam. 

18  Sexto  limitanda  eff>fvt  tunc  quod,  non  eff  expref* 
fum  i tcAatbrc  non  At  ptffumcndum  contuito  id  ab 
ipfofuiffc  prxtermiffum.illuddj  debeat  haberi  pro  ' 
cxpi^Orquandoid.quoddcctt  Ipbaudiri  debet, ne 
voluhtasvltimaipnustcnatorts  corruat : Ispilfime 
enim  pius  nuncupatum.&  minus cfflcriptuin,  viiiv  ^ 

' quit  VJp.inl.i.§.iiexfundo.6cinl.quotics.  §.i.ff.dc 
hacrcd.inffiiucn.  cum  fimil.  cum  impcrfccla  orario 
ipfcx  prxIumpt.idcAincli  voluntate  pcrAciaiur  > vtm 
i.vnOcxfamilia.Ji.pcn.&vlt.tf.dcIcg.z  inl.Aintc- 
, (lamento  fWc  leg.  i.&  in  I. verbum  volo.C.  dc  Adei^  ’ 
comm.pn' prerea  fi  in  icftamcto  poft  l^ara  ita  feri- 
ptum  Aierit;  in  oninibusauicaliisbonis  "mobilibus/ 

& immobilibus  Titius,  fubintcliigcndumcff  ,6c  ad< 

^ depdum,hsrcsefto,  vcl  hxrcsfit}  vt  tradidere  Paul.  . 
(^[^ini.crtocc.nu.i.&f  ulg-nu.2;  C dchxrcd.infii- 
tucnldc  ibid.Alcx.nu.5*in  A.aclarnu.i.6c  z.circa  Am 
veriXed  illud  poteft  fiipplen.  quod  egregie  corrobo» 
rat,6c  explicat  idem  Frau.Manr.in  d.rradtar.  dccon-  ^ 
ie^vlt.volun.Ub.4.tit.;.nti.5.vcrnc.].nmilitcr.&  in 
d.ric.  1 9.nu.  1 S.ver.nos  vero.lib.t.  quoin  loco  quam- 
plura  alia  circa  hSc  materiam  do6ie  tradit,  ad  quem 
an^tkiibdtta  mc celecific  At  latis , cum  luculenter  ca 
<nBci6^'eru. 

'Sei^iiioconclufioncm  ipfam  limitabis , ve  non 
«oprocedattpoAdeccuniu  clapfum,  mne  enim  potius 
obliuionc, quini  confulto  aliquid''omifUiin  prarfu-  * 
mituncxcmpligratia  teflator  condidirtellamcntuin 
appolitaclaufuladcrogatori.it  claplisdcccm  annis  , * 
aliud  fecit  Kll.imennitn  nuli.i  appollt.i  daulula  rc* 
tiocatoriaaum  profetlb  obliuionc  potius,  quam  co- 
fulto  abipfo  illam  fuiH«  prxtcrimJlani  ptxlnmendu 
«riij  & ob  id  fuftinendum  erit  pofttriusrcftamtmm ; 
Vtalibi  fupti  in  vc{b.obliu‘io.'num.4i  2c  6.conAr- 
insuuiutMcxfan6auaSai.lIcu;iulcntis-ial.iancimus  * 
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col.;.nu.6.in  fi.vcrf  quxifunrhicBoft.C  deteffam?^ 
&m  con(.4o.licHtlapicntiirniiconfuItumcll.  vol. 

а. quem  lequiturB.uin.in  conf.  1 1 ,nu.  10.  vol.z.vbi  dc 

* *communitcltaiur.6cParilimconfio.nu.  17.  ].vbi 

* itidem* communem  dicit. 

XI  0£lau6  poteris hmitarc,tvt locum  non  habeat 

'qu3doid,quod  videtur  a teflatorceflcomilTuin  , po- 
teft aliquo  modo  comprehendi  fub  verbis  generali- 
bus ipfmsrefta^oris  ; nam  tunc  quod  hoc  modopo- 
tcftincludi  i^nonpfxAimimrfuUre  omiffuin  : cum 
cxprclTum  dicatur  illud  quod  fub  genera  jibus  ver- 
bis continetur, tefte  Bar.in  1.  i.col.z.hiim.y.verlic.  ad 

* quod  feiendu  cft  vbi  exteri*  omnes  ~idcm  alTentiun- 
tur.ff.de  vulg.fic  pupil.poft  glo.  in  1.  vlt.C.quod  cum 
eo,quiin  aiic.potcfta.&  idem  Bar.in  l.A  quisin  prin- 
cipiotcftamciHi.col.;.nu.  io.ff.de  Icg.  j.  qu^cri^m 
no.  Scrib.  in  1.  Lucius,  ff.  dc  vulgi  6c  pupil.  6c  ad  hoc 
videtur  extare  gl.in  l.ncgocium.in  vcrbofpcciaii.C. 
de  ncg.gcft.6c  in  l.  vlr.in  vab.fpccialiter.C.  eo.rit.ita 
refpondit  Parif  in  conf.  3 3 .nu.5  i.volum.  4.  & palfim 
eundi  id  admurunt  yarijs  in  locis,  in  primis  Aler.. 
in  coqlii. ,'o.  ponderatis  narratis. coIum.4.num.  i4.ia 

б.  dubio,  voluni.  1 . ex  quo  colligi  poliunt  nonnulla 
exempla  «itea  hoc.fic  in  coiiliys.videturin  prxlenti. 
coIum.4.nu.i7.vcrf&  fidicatur.co.vo!.S.6c  Bero  itt 
conf  1 39.nuni.i6.inconli  i43.na.22.vol.2.6cincoC 

76.nU.lOi.VOl.  t.  vj.. 

Ncc  huic  limitationi  obft.it,  quod  fuprain  princU 
pio  conclulionis  diccbamus/]uod  tcftator  veilc  non 
pixfumicuuid  quod  noncxprclIit,6t  loquutuscft.cic 
l.i.ll.lin  autem  addcAciemis.C'.dccndu.to{lcn.nam 
22  d.S.dcbcnmclligi,vifptoccdat,  quando  quis  vellet 
extendere  verba  ad  cafum,quinon  poteft  lubciseo- 
prehendi  j ali^s  fecus  cft ; vt  colligitur  cx  tradi: is  pec 
Caftr.in  d.l.  1 .S  .iin  autem  diliundim.nu.  3. CcQd.de 
. cadu.toilco.qucin  rcfcicndo  requiturAbb.inconf. 
lop.iuxca  ordinem,  numer.  20.  uctltc.  non  opftaiic 
igitur,  '■  ' ’ 

£x  hac  limitatione  fingularitcr  clicitur,q»  fi  tcfta- 
2)  torgenaatiindixcrir,tuolohxrcditatcjn  meam  to- 
tam,6c  integram, uel  fiuc  aliqua  diminutionc  pcruc- 
nireadCauwnpoftmortcmtihj  , cxhisgcncralibus 
verbis  lutheiemer  lir  prohibita  Trebellianicxdctra- 
' dioincafujinquo  tcftator  prohibere  poteft,  extex. 

, in'1. decem. cum glof.  vlr.ti.deAdcic.liberta.&l.poft 
niiirioncm.ibi.platami&  in  l.poenalcs.§.  vit.  ibi.  to- 
tam.ff'.ad  leg.Faic.ex  eo,qacid , vt  dicebamus , illud 
exptcfsediciturlieri.modo  voluntas  reflatoriscolU- 
%^garuretcxvcrbisgcncr.ilibus;ita  leniit  Bar.in  I. Cen- 
aturio. nu.  27.  verlT vcl  quid  Ii  cdftator  dixit,  vbi  Ang, 
Ima  Alcx.&  Aret.ff.de  vulg.&  pup.qu6  Bar.ita  ma- 

* gis*c6itcr iiirclligi i Scribciu.aficrit  Kuin.lvanccan* 
dCoi  lequcns  opinionem  in  conf  1 4*.  pro  dccilionc 
«ius  nu.  7.  vol.  j:3c  pcreandemtationciu  idem  ipfe 
concludit  II)  conf  1 5 p.quamuis loquendo. nu.7>cuin 
Icq.veffpcrpntdidiia  co.  vol.  3.  tde  voluit  clare  Baid. 
inl.precib.nu.44.vcrl.p  ifta  verba  ergaCticiiiipub. 

Ac  alijslubftir.^  Arct.iu  conf  ta.nu.  7.  Alex,  etiam 

' inconfzot.pcripcdis v,crbis.col.j.nu.  lo.verf  con* 

* firmaiitur  pra'dicIa.vol.6.hauccj,'*  cocm  efle  epimo- 
nem  dixit  Guid. Pap.in  dccif  5 37.  dixi  fupe^.  poft  nu. 

'^a.ucrfibd  contrarium  uidetur  iubiungcns,pro  h.ic 
parte  Curiam  parlamcnti  Dciphinatus  conliicuilie 
iudicarc.in  eandem  fnlamdcfccnditrarif  in  conf.9. 

* nuin. lo.ubi  dc*'  coi rcllatur.  5c  eandem  magis '*com- 

* munem  appellat  in  conf2j.nu.35.uol.  j.  magis  ctia 
“communem  dicit  Galiau.ind.l.Ccnturianu.39P-^ 
fcq.ff.de  uulg.6c  ptipU.ad  idem  reljpondicPaul.  Caft. 
in  cof.zS.in  ca,  qux  uertitur.  lubnu.  10. 6c  1 i.ucjl.  x. 
I^ibidefm.7.tier.incalonoftroandetad§.fiucr6cx 
pteinm.m  a uth.  de  hxr.&  Falc.  cui  prsccipuc  innitfi- 
tur  cdtrarii  huic  fequftcs  rnlam,&  9 Falcidia  £t  uu 


gmalib.  polljc  ^hibeti 


^ cAcm  opinionS  clTe  afte- 


I 


'■f, 
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loiephi  Mafcardi 

litScbatt.Sap.in  «ittindpatf.na.  TS.poft  vcrfiuxta 

hocqa^rant  moderniores.  C.  de  collatio,  eamque^ 

Do£k.  Impugnationib.  latiflime  ruetur  ex  recentipri- 
bus  f ran.M.nnti.in  traft.de  coieft.vlt.volun.  lib.7.tir. 

1 z.nu.6.cum  plur.feq.vcrfi.  fcd  contrarii  opinionem. 

Prxtetea  ex  e.idcm  limitatione  confequitur  i & 

^4  infertur, j vt  fiteftatotfimplicirer  mandet  deberefol- 
ui  debita , fit  perinde,  ac  fi  dixifict,  omnia  debita ; ex 
co,quod  exprefium  di  catur  illudiquod  continetur  fiib 
verbis  generalibus, ex  fupratradiris.vt  habemus  a laf. 
in  l.fi  fideiuflbr  in  prin.in  4.  no.nu.8.&  feq.ff.de  Icg.i. 
quem  referendo  fcquitnrAlba.ind.  conf.109.nu.  U» 
cum  plur-fcq.vbiiati  id  confirmatt  tenet, 
a 5 Nono  limi  tatur,vt  non  procedat , t vbi  fubcft  cad6 
■ iatioincafuomiflb,qasvigctincxprefro.natuncca- 
fus  omiffus  habedus  cft  pro  exprefib,ncc  cofulto  pre> 
futhituromiffusdta  tradit  Bal.in  l.pcr  diuerfas.  petii* 
a61um  tex.col.i.nu.3.C.mand.quoniam  f nonpr^fumi 
tnr  omiirum,quod  eadem  ratione  c6cluditur,l.his‘fo- 
lis.C.  dcrcuocan.dona.  per  qua  legem  idem  quoque 
Bal.fic  determinauit  in  auth.  quas  aftiones  coi.  a.nu. 

4.  verf.  fed  ego  dicoC.de  facro.  ccclef  & in  rub.C.  de 
nao.fcno.dc  multis  alijsin  locis, vt  late  inorefuo  con- 
gerit "tiraq  in  l.fi  vnquam.in  vctbolibcrtis.n1un.4j. 
vcr.quorum  fcntcntia.C.dercuocan.  dona  & hoc  idS 
|)crmultisconfifmatCrau.inconf62.nu.f4.vcrffccu- 
do  tefpondco,6t  in  conf.  r jo.nu.y.dc  in  con  f.  2 j 7.011.6. 
Gozad.ctiaminconf.4.  num.ji.  quos  pro  fc  adducit 
Mcnoc.in  c6f.i4.nu.  1 5-  vol.  x.  quo  in  loco  cx  eomn- 
dem  lententia dicitin debere intcIligijSc  declarari.d. 

.fio  autem  addeficicmis.i.vm.C.dccad.;olicn. 
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Alicui  iniun  Aum  c(Te  onus  generatim  noti 
prarfutni.quo  vero  ad  tdhmenta  prse-  . 
fumi  impofttum  fuiffe  hasrcdi  , & qui 
iftud  procedat,  poftremo  examinatur  5 
quomodo  intelligendum  fit  illudjonus 
remilfura  non  prajfumit 

SVMMARIVM.  ' ‘ 

« Onui  non pr^ttmiUiraVtcuiiniunSfum,niJi probetur  ^ 

% OnusmdubioprafumitttrimunUumhteredi.  ^ 

3 TiUut  Ji reliquerit  matri inJUtutionis  iurt  certam  rem,  qua 

legitimf  quantitatem  excedat , dr  difpofuertt , vt  illa  rei 
pojl  mortem  matris  ad  alium perueniat , barei  ipfe pra~ 
jumitur  oneratuseam  rem  ab  baredibui  matris  redime^ 
re^^  eis  pretium  vfqut  ad  legitimam  exoluere,eamqut , ' 
rtm  legatario  dare. 

4 Onus  bttreds  mpojitnm prafumitur « etiam fi  imperjanalit 

ter  relisu  m fit  onus . 

5 Onus  pojl  aliquot  baredum  gradus  imperfonaliur  smun- 

£fum  prafumitur  iniunftusn  omnibus  gradsbus . 

. 6 Onus fi  jeriptum  fit  in  rem^  bpreditas  spfa  onerata  cenfitnrl 

7 Onu s potius  cenfendumejl  smpojhustffipredif  quasnfidei- 

commsJfiarsOfetsam  fionus  sniunSium fit  tx fidescomnisf- 
fovniuerfali . 

8 Onus  legati  quando  ejl purum,  iyfideicornmifiitmvnsuer^ 

faleejl  in  diem  ab  hpredeprafssmitur  relisum  ^ 

9 Teftator  dicens  aliesii, acceptis  centum  dato fundum  T itio, 

, intelligeTsdum  eji , vt  ea  centum  accipiat  ab  barede,  non 

ab  ipjo  Titio. 

10  Onerari  prpfumuntur  plure  t b/redts  injlifiiti  omnes  pro 

portionibus  bprtdstarqs. 


1 1 'Onuiprafumsinsunlhem  iareds  irruto  Jeeusbprtdslfi^ 

git  imo.  '■ 

11  Onus  prafumi  snsunSlum  ilis,d  quo  alsas  nonprajunstrti 
turfiuore pia  cauft . » 

1 1 Onus  non prafumi  resnijfum , 

14  Oi;hx  resnijfiumprajums, quando  impomtur  ab  aliquo ^4 

tia  alicuius  rei  data  slti,cui  imponitur . 

1 5 Onus  legatum  Jequstur  quocunque  vadat . 

16  Onerari  non  debet  is,  cus  emolumentum  , incommodum 

etiam  non prajlatur . 

17  Onus prafumi  remsjfium , cum  tcjlator  id , quod prises fieh 

onere  legauerat  , vel  donaucrat  pojltaJimpUctter legat. 
Quod  snlelligc,vt  nu,  1 8.  . 

l^OnusretniJfium  cenjeri,  quando  , id  ad  quod  oneratus  t/f 
bares,also  modo  vel  legato, veltr aditione  tejiatoris perset’, 
nit  ad  eum, cus  hares  onus perfoluerc  debeat . 

20  Onus  rcmsjijfe  videtur  teJlatorJcs'uum  Uberum  ejfc  iubau'^ 
fi  rationes  reddiderit,  tnpojlca  eum  rationes  reddtrtvt^ 
tans.  ‘ ^ - . . 

1 r\  n I -I  c t generatim  loquendo  > cum  fitfaftJ^ 

li  j non  prafumitur  alicui  iniunftum, nili 
probetur;  vt  apertiHime  dixit  Deci. in  conf.  76 1 .in  ca* 
fujiu.9.in  fi.qucin  referendo  IcquutuscftC^phal,  14 
conf.i46.nu.i  s.vol.i. 

2 Ca:(crum,quo  ad  tcfiamcnca , onus  f in  dtibioprae* 
fomirur  iniunftum  ipfi  harrcdi>vclu'ti  legatum,  aurfi* 
deicommiOum,  vt  ad  hoc  ex  tat  context.  fingularis  ia 
J.fi  feruus  legatus.  iT.qui  margaritam.ybi  Doftor.fiF.de 
legatis  i.idcm  colligirurex,l.pcto.in princ.ft.de  lega- 
tis z.ficdocuit  Bar.in  l.codidllis.nu.4.  if.  de  vfufhift. 
Icg.  6cin  i.  quidam  nur.vcrf.  quandoque,  ft.de  rebus 
dubi's.placuitctiam  laf  in  l.eain,quam.nu.4.vcrfifed 
Bal.refcrr  C.dc  fidcicommiC  quam  fententiam  com- 
rnuni  conicnfu  i fcribcniibus  clfe  receptam  authoc 
eft  Corn.i  n conf.j  J-nu.2o.vol.i . cui  accedit  M a nti.ia 
' trafta.de  conieft.  vir.  volunt.lib.S.c.a.nu.i, 

i Hinc  fit, vt  (i  filiusf  reliquerit  inatriinftiiutionisiu 

TC  ccitain  rcin , quxlegitimse  quantitatem  excedandc 
difpo.fiicric,vt  illa  res  poft  mortem  matris  ad  aliu  per- 
ucui.ii,hi'rc$  ipfe  pia:fumamr  oneratus  ea  rem  ab  hx- 
tcdib.inatris  redimere, & cis  pretium  vfq;  .id  legitimS 
cxoliicrc,camqucr£  legatario  dare.itaconcluditSoc^ 
in  l.Paulus.la  fecunda,  prope  finemde  rebus  dub.aflc- 
rens  fe  ira  cum  Alexandro  praeceptore  fuocdluluific. 

Iftud  primo  ampliatur , t vtprocedatetiam  fiim- 
pctfonalircr  onus  reliftum  fit  ,*  cum  dcrunc  hxredt 
impofitum  fitprxfumcndum  ; vtteftatur  Alex. ini. 
vltiin.^.  Labco.nu.j.dc  ibidem  laf.  codemnu.  3-ff.fi 
certum  petatur  & idem  Alex,  in  conf.  i7o,nu.2.infi- 
nc.vol.2.ac  Rnin.in  confi.l 77.num.10.vol.  a.&  Soc. 
fcn.in  l.Paulns.la  feconda.-circa  finem,  ff.dcrebusdu- 
bijs.vt  lat  ius  id  corroborat  Manti.d.c.2.nu.2. 

Qusamphatiodcclarandacftifvt  Aonuspoftali-/ 
quo'  hxrccium  gradus  impcrfonaliteriniunftttra  fit» 
prxfutnarui  iniunftum  omnibus  gradibus,  yt  r^on- 
dit  BaId.inconf.279.faftum  tale  proponitur,  quidam' 
nomine  Paulus. nom.  i.in  finc.&  numc. fecundo, 
verf.  nani  in  cafu  nofira  vol.  1.  ad  quod  etiam  vide- 
turrcfpc.xiflc  B.ir.  in  l.qux  conditio  fub  num.  1.  ft.  de 
conditio.6c  dcmonftratio.vbi  inquit,quod  fi  poft  plu 
res  vocntosin  eodem  gradu , onusalicui  nomina  tini 
iniungatur;  fcdfimpliciter,intclligi iniunftum  toti 
gradui,rion  alicui  cx  contentis  in  co.ficconfulit  Hie- 
tony  m.G  .bricl.  in  conf.  177.  Bartolomaeus.nu.  3 5.  & 
36.vcrf.facitetiam.Quod  fionust  feriptum  fit  in  tem 
hxrcditas  ipfa  onerata  ccnfctur,adc6  vt  quilibet  fuc- 
ceflbr  reneatur  per  fidcicommiftum  alteri  reftituere» 
donec  hf  dius  pciucniatadcum,quifuitvltimoloco 
fubftirutus,vt  tradidit  Bal.in  l.prxcib.mlm.49.  vcrf.ni 
dic.&  ibidem  Sahc.num.26.in  ti.  C.deimpub.  dcali)» 
rubfti1ut10nib.quibusadhauretCBr.fcn.inconf.4a.nu> 
8.vei;i.accc(iat  adpieimila;dcSoc..feu.in  c6l'.6a.n.io* 

• T . ‘ veifi' 
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rcff.ptxterca.vnl,  uac  Parif.  in  conf30.nu  35>.&  fcq. 
7o).  3-  & nouiirmie  iu  hanc  confuluiHc  icnrenriam 
TVbcr.Decm  cooC4rnu.5i.vol.i.&  inconf.5^nu. 
3A.?etr  i vol.i-  refert  Fran.Manti.  iupra  loco  citato. 
nuAvccr.ncqucctiam. 

7 Secundo  locoampIio,vr  locum  t habeat  fCtiamli 

onusiniun^um  fit  ex  fidcicomniifib  vnhierrali;  na 
pocius  cenfendum  cfi  impoluum  hzred>»qudm  fidet 
commi  flari  o;v(  roUicreBar.  lino.acaliiinl.Marcel 
lus.in  prin.fi.adXrcbcllianuiqnoddc  probautt  Aret. 
tnJ.i.i.vlr. ad  fin.if.de vulg.  dt  pupill  St  ira  Ic  habe- 

* re 'communem opinionem  reten  idem  Cocn. in  d. 
c0nf.53.nu. 30.  vol.i. 

t Ximitabir  ampliationem  hancit  vt  tone  demfi  ve 

rafit>qfi  legari  onus efi  purum»  de  fidcicumifium  vni 
ueriaie  in  dte : nam  tum  legarfi  ab  hanede  plumitur 
tenfic  Ba).  inl.vlti.propc.fi.  C.ad  TrcbclL 
idt<i)uci‘ponditCrau.io  conl.i6.iUbiMi.i. 

9 TcrcioveliinarDplacs.tvradeoORUsprcfitmatin 
iandum  fiiific  hci^fvc  li  renator  dixerit  aJicuif  Ac 
ccpciscCtum»datofiinduTitiohocfitiareiiigendu, 
ve  ea  cento  accipiat  ab  ha;rode»non  ab  ipfo  Titio.ita 
<fidudit  Bal.io  d.Idi  feruos  legaltur.^a|ui  margariti. 
vctCitem  noe.^iinperfonaliras.f.del^i.  vbiCafi. 
im.^.vexfinccx.ibiinamcumaficTit  ifiud  admiratio* 
xte^^u  videri,  dt  quemlibet  feaiseflc  didurum, 
cum  omnmodum  fiindi  ipiius  Tini  fit  firrumm.  hoc 
lamco  Ibidem  iprcdccljrat;cuiusdcciaration6  co- 
probaiSocden.in  1.  Paulas  la  a.in  fi.  fialccc5.dub.de 
J^ocic.vbilupra  nu  ?. 

10  Hoc  vero  primum  idcnimetintelligendfl  efijfvc 
cacscQ  fi  piares  fimbsrcdesmlhtutiipr^umcndu  lit 
odsin  dubio  pro  portionibus  hxrcditarfis  oneratos 
ifie.U«  Muru-iio  ptin.rbi  Bsrt.lt.dc  Ic^.i.  5c  l.fiuci 
ccrtis-ITde  duob-ius.  i'c  rndi  t Dcc.m  eu.  z^.nu.  i ; . 
&‘te  ven  ti  no  iint  cxprclTa  notiiina  propriaired  alia> 
y eluti  iilui.aui  vxor,  leinpet  ceniemr  oous  impod  tfi 
lanquam  hsicdibusAob  id  pio  hereditariis  pottio 
oibiisi  vt  ad  id  euai  tex.  eximius  mi.  Lucius.  $.  Ma: . 
oia.ff.ad  Ttobcilianii.vt  tradidit  Alcx.in  l.Q  mihi, de 
Tsuo-nu.,?.  vcitaecobftat.fr.de  verb.oblig. 

11  Sccundodcdaxadttmcflitvtilladimdicebamus, 
bmis,aefnpc  pncrumiiniiidum  hcKai,intcllig^c- 
bcM  ^ hzicde  inftitoto : fccus  cft  de  hzrede  Icgiti- 
XDO,vi  petl.pcio.lidc  lcK.axlixitBar.ibid.  in  ptin.ac 
Imol.  Icqiiutut  cft,  cumTcgaii  onuaicftamentoreli- 
Atiroiptnimatucididum  tanqtum  ab  heredib.fcri 
ptia,noa  aotemtanquda  legitimis  hetedibus;  vt  tra- 
didit Bald.iol;li  qu:s  teftameitioi  pet  illum  icx.ff.de 
llfc  I.  quod  quam  odo  accipiendum  ftt  dode  te  do- 
mitCtaiK  Manti(jnd.c.x.nu.9.jc  infta. 

» Tectio  kucllig(s,t  vtoonpiocedatfaootcpigcaa 
fotquo  quidcmnodu&u  cft,  vt  ooas  ptcliimamr  in- 
iaadum  illii  iquoalias  noapracfumcicf,  »fgod.c.$. 
laadas.fixk  alinicn.Sc  tiba.  IcgaAC  ibi  Bar.de  Rom. 
iaaudi.iimiltcet.  nOj^-in  i f-  fpelialipiac  cante,  cic- 
oa  Vkiroai«olfitatcx.Cad  l.Falc  wem  fequuti  tunt 
Alex,  in  I.'  fi  dnob.  prope  finem  pfln.vert  & idem  vf 
di£endfiaciktd.iaiA.i.in  ft.ffxfelcg.i.&  idem  Ale. 
in  l.ltcet  Imper.  coL  iusu>i  i.  ff.eod.  dd  idem  tefpon- 
dit  Dcc.iaconr.x73  . in  cata  propoCto.M.a.'&  teq.Sc 
iacoaCita.iuu.  vcctdcad  hocCt  fticii,  & Ruyn.io 
eonf.t  1 Afui.  iAc  4.V01.  < .atque  Orac.in  cont  r .num. 
a4,vectodbuo  compiobatui.vol.t.  vt  & de  cxtitio- 
oede  pet^na  ad  paibnam  fauotetP<>cautzaliasdi 
cebcmutinconcl.x  ijdao  vecb.  omiftiaiia.ia.  vctfi. 
laUama  iUUmitatio. 

AdhancoBtem  materiam,nimM,dquibuslcga- 
piA  fidciconmifra  rclida  lntclligantBr«mninoc6 
fclaieuiultiB  Muuicdn  Acap.a.  pet  totum, vbi  affa- 
tiioldroaminatciim  hcc  maceiia  beiiu  non  efle  Io 
ciradcatnoVi' 

}S,  QMvesoptdoaeoiiastsonpTcluiniimpo&tum 


diximus,  ea  (t  aon  pitrtomi  rcmffliimi  pretirmfhtoin 
eftmaincurcmitccrc  licquid  faCii,obidoncrfStTniit 
lioncin  non  debemus  pcztumcte,  vulgaca.l.in  bellOi 
Stjeix.lf.de  cap.&  polili.rcuer. 

Quod  poftrcinum  piimolimitandfi  cft,vt  n&pro- 

I4ccd.jt,t  qhonusinipOTerctur  ab  aliquo  gratia  alicu- 
iusrei  datx  illi, cui  imponimr:cunc  etenim  adempta 
re  illa, onus  it  rcmiflhm  piefumitur  vclnri , fi  legem 
Titio  centum  ea  conditioae,vr  SeinproatoJtodiun 
tradat, ti  legatum  adimam, vel  Titius  centum  illa  c5 
fcc)ui  non  pollit,  non  renebitur  ad  onus , & fi  pamra 
tih  h.abcrc  potuit , minuendum  otms  cft  pto  poRio- 
nc,  vt  cft  catus  aperms  in  I.  Plautius,  & ibi  glo.Bar.ac 
reliqui  Scribentes  tradunt,  ff.de condit.  & demon  in 
I.  Pamphilo,  if  .duas  tilias,  ff.  de  liatis  tettio,  acini. 
Tiiia.ff.dcann.lcga  tegula  cft  enim,  quod  onustega 

1 1 ram  t tcrpiacuc  qiiocmiq;  v.idatd.  Caio.vbi  Bar.ff.^ 
alim.dr  ciba.  lega. 

16  Et  certe  ratio  huius  rei  tarisex  te  p.lter,t  onerati 
n.imq,  non  debet  is,  cui  emolumentum,  & commo- 
du  cr  non  prasIlciur.A  pro  portione  commodi,  onus 
{timponi  pOi,  vt  docci  Bar.in  Lamiciffimos  in  prin. 
ff.  dcciculatcuto.  c.qni  tentir.  & ibi  "Io.  & Dyii.  de 
reg.iur.in  e.lxibco.C.de  hdcicommil.l. plane  ia  a.S. 
vit.ffxic  Icg.i.l.  Impcratot.in  ptin.ff.de  Icg.a. 

17  Secundo  liniiui,vi  locum  non  habeat, t >i  icftator 
id, quod  prius  lub  onere  Icgaueraiivcl  donauctatpo- 
ftcafimplicitu  Icgcti  vcluti  ti  mihi  d Titio  ceniu  le- 
gata tini  cj  condinoBC,  vt  dccE  Lucio  ttadam,dein- 
de  luihi  Tinus  eadem  Centum  io  rcftamemo  (impli- 
citer leget, Vlpianus  ictpondinpoftcriotem  tcriprurC 
magis  ( peclati  opotme , vt  onui ademptum  videat, 
in  l.li  libi  centum,  A Ibi  Barcae  ceteri,  ff.de  adimen. 
Icg.iia  rctpondii  OIdrad.in  conC as.vita  donatione, 
fubnu.i.  vertfecunda  cft  ratio. 

1 8 Hoc  autem  mne  procedit,  t & veium  eft , cum  ei- 
dem pcrfbnp  idem  lcgatur,fed  ti  diuetfis  pcilonis.te- 
cuseft,vctnti,ft  TiriodCctlegcntutca  lege,  vtveftos 
fccuisfaciac,  ti  in  codicillis  eadem  qultiiasiubcaiur 
dan  MxuioiimpliciietiiiincScxuola  in  d I.  Caio.fC 
de  adimen.  ieg.  rctpOiklii  cani  tuniniaiii  cum  onere 
ad  .'i>euium  itansfeni , vt  iiilupra  citato  locoxiixit 

* eriamOIdr.aciiid.l.Caio.dcclaiaiugl.di Bar. 

ip  Tertio  limiio.f  quadoid.adquod  oneiauisellhc 
ics,xIio  modo, vel  legato,  vel  iiadiiiouc  tcftaioris  p- 
ucnitad  eum, cui  lixies  onus  peifoluere  debebat,  ut 
lcx.l.vxorcm.^.ln  leftam.A  ibi  B.\r.ff  delcg. 

ao  Przterca , f Ii  leftatosfctmimlibeiuiiiclleiuircrir, 
C rationes  reddidillct,  & pollca  eum  rationes  redde  ■ 
te  vctucrii^uafi  puram  daturus  libertatem . onus  re- 
miliffe  vidcnir,l,fi  quis  fbiuum,vbi  DoU.lf.de  condi. 

t dtdcmonftrat.  ' 

co  ii  c LVs  !0  ^xun. 

ARGVMENTVM. 

Vrxfumatur  necne  feoaper  vera  communis^ 
opinio. 

SfrMM4RtyM. 

dte4mdortttd€ndttint, 

3 Opinio  tQnmttnit  vtrn  non prnjkmitmff  f* 

(io  rtnJendmm  aperti falfa^velpoteji  am 

nin(iprokahUior$i»Stiy  meHcri^t  rauoMbru. 

4 Opinio  tammunis  tune  verior prffumitur^qoan  ic  p^.u  ri!i 

. 7>o£h.*nthoriUti^meJi  roooraia. 

V Opinioeommums  nertor prnjumitmrex  tlur.uvfDoih. 
it^pbiMafeardhVoi,!,  Oo  &ntb^- 


If 


rlofcphi  M^fcardi 


fttM/or  ijrtttumtniigrjuftcrttits  Do^ 
£l9.M$thoritMtibattifimunUut. 

6 Opmtontm  eammvntvt  nrm  tft  mtUtnism  ab  a$$tbont4>  ^ 

J Opim6ntid$taqitsmdofwttsnttrf*eontrana,J!m'>4rfi>» 

Varior  praJmPi$tMf  uU^ro  qua  u^mImU  vnA 
aoSigtum  Jjofio,  ' 

9 Opimomaj^iitomftrnnitntaiortmbabttviritthi  frajum 

pti9t9f”>tf<»od  maiori  HMmtro^SMtbontatiiaerattO' 
m7^$^or.rohoraUt^t. 

9 Qptniama^fi  iOmntttmifitpfTUtnum  nontotUtfffi^if"* 
poritommmnucontraria.RteuraiBXO, 

1 1 Opimo  eommuftit  ? rrmr ptafamitmr  txplmrtmm  TioSlo 
rum  authoritatibuuvbiipfimH  axthoTttfirmani  i&am 
opimomm  iitputandojy  argat7%do  urtotpfiui  vtrHa^ 
ftnjobttndo. 

ixOpintovmui  Dofh.vdmimritpartix  fUm  pro  matris 

monto  ertmmuniprafutndatfi  cHrana^iy  vtTtor pT4 

fumtnia. 

\ i Opinio  vniu i Ooi^.faatm  libfrUti^fiammto.iy  catrrit 
/imilib/aMorab:U^KcaMji$i(ommtinitflprafirmdmj  - 
14  Opinio  vnusDon.fljntpforriatrimomoy  iy  tattrisfano 
rabiUhxauJa  tnnc  iommnninm  *fi ^afimda,  quan 
do  opinio  turior,  <*r  m^i probata  rlitt  ineontrarivm, 
l^Opinio  Atcxnifxjerhrprafttmitur  JicBip/aatctiatoa* 
tboritas  al  cniu  1 PoSori  t . 

16  Opiniotornmunifpluriibabfmp^fifMatxnriorpra/u 

mttur^iS  iHt  au/horitat Jurium  giajfaru  vincU  vnJt. 

17  Dnoxftneuia  nt^tt  flrin^nttqndm  tmum, 

1 8 Opimo  glofia  mrior  comn  cwinon prafumttut , *Uqm  fi 
^ tmjntpfaacftdaiauiooritai  aUntiut  Dodioris,qkando 

ipfa  tjt  r$prtbat4  /Jtf  dt^fi  dadl^morum  virormm. 
jgOpinio  flo^afirtpftbatajMHraprTiAturtxprtffprotd^ 
probata  dt^t  babtri. 

10  Opinio  communii  ^quando  non  peitH  appartrt  iuttr 

riaiDoShrum<^motit$itunc  pro  ipfa  commumrmlU 
, efi  prajumptio. 

1 i^Ojphii  t cdmmni  oon pot»0 appartri  iuttr  variat  Do . 

T ^o.optnionftitMnc  mtdiam  vtam  tligtrt, 

21  Bpinhat  'Sar.  adbarendniiftfituHtipmtia^fylMft^ 
utj,qn>ndo  Po^o.tnttrpdiJftntinntfqMamuit  optnib 
- <omj>uniiftincnntrartum. 

1 j Opinio faotnipattRdii  cUuiumpotior , iX  varior  prpfn^ 

xtiMurfommumoptMiflnt, 

» ^nintnn^^m 

V p 1 n T ( J 1 1 1:  U I ob  ki  in  mdicai 

dolunicwabca  debere  liiccdcrc.vi  m c.ncumnijwic  r 
verb. bi  A nto.  d c Bu|r. <. ol I igo  ego  ex  contex* 
Urbleta^bi»  6c  gener.)  tner  opjnaiirur.  ff.  dc  his, 
qui  notui.infa.l  pro hac>de,5J’.iplni.inn5  ibhVulgo 
purarc  quofdam  if.dcacqiiir.  biic.l.quafir«m,§‘lei 
n fundus. ibi,  quam  Onicnnam  quotidie  crcfccrc,  6c 
incalcfccrcvidcmuvjf.dc^ndjnft|uc.«5cinftrlcg,l. 
iu  \ ulnerams.ibi.  diciihr  vulgo. ff.  td  leg:'AqQn.  id 
idem  optimus el^contex.vbi  no.BaUn  l.t. ff.de fena. 

& tcx.tn  l i.vcrf.  & lanicrebrior.ff.  dc  qoxil.  ncc  de- 
fum  cx  iurc  Pomiddo  contextus  hanceande  fenten 


St  fiudtt  alii  quos  adducit  Io  NItoI  Arclat.in  addit* 
ad  A Ic.tdcm  icni  ient cm  in  rrad-pr^fumpt.  reg- 1 -pi? 
fumpt.si.luhnu.i.  in  addit.ad  verb.  quatftio.adcovf 
& nos  in  pttBfeniia*  commune  opinionem  cflcfcri- 
bennum , communem  opinionem  prxfunu  vciidi* 
ccrcvcrcpoirimos.  • _ • ** 

Cooclufionis  noftre  ea  videt  cfTc  ratid.  fHw  comi 
vcrifitispr^riimprio  orifiircxaurhoriiafc  Do^ort» 
nam  cum  DodInr,5c  bonus  3c  peritiis  prclumat,p«^ 
pterea  tanquam  bontisvcilc.de  tanqul  pcrimspoflc 
diccre  vemm  prarfumitur  fic  ccnfnit  Aoro.Mar.Co 
ra.in  tradi  de  coninmn .opimo,  m przfar.  nu.4a.vcrC 
communis  enim. 

Limitanda  efl  primo  loco,&  inrcUigenda  coodu 
fio,t  vtnonhabedrJocom  ,qn  cdmnnisopimocflTei 
apcrrefaira.s'cJ  poiTcr  conninci  probabilioribus, 5c 
metiorib  ratiorkb.  qi^bnnus  iudex  arbitrabitur ; nam 
tunc  pauciomm  iudicio  critacquidccndum;  (p  per* 
pctuonsatanducHcair  Abb.  io  d.c.pfinio.rubr>u.i<. 
verf.i.caib  prioci pali. dcconftimr.pro  quo  tc.x.finpi 
l.arS  adducipiri  1.  Kverf  fcd  neqr.  C.dc  vet.iur.enucFe. 
fed  neqt  inq-jitJuilini.  ex  multitudine  auiliorum,q> 
nieliua.  Ac atquinseft. judicare  ;cu  poflli  vniusfotfan 
& deterioris  Ima.  <9t  nHilro6,Arn>aioecsaHqua  in  par 
terup€rar€,fjc*rcrpoiuliridem  .^bb.in  coni  primo,£a 
dii  contingentia  talis  e^  m B lib.i.inc.tua  noscolo. 
a.mi  p vaf.no.bcnc  hoc  didum.ric  vfur.in  c pruden 
tiam.col.t.in  t.norab  nu-4uJroific.dclcg  in  ct.nit. 
4.dccenrib.dc  lo.And.m  d.c.i.dcconllit.vbi  air,no* 
u.im  opinionem  vnius  Dofloru  conKacommuncili 
in  mdicandopotfe  rcocri.  qa  eft  melioribus,  5c  vali* 
dioribus  rationibus  fundata:  quod  iudex  profpicacTS 
ingcnij  f.iciic  perpcnder.qucm  referedo  (equitur  id6 
Abb.in  c.i.nu.  to.s^crfan  autem  dcfem.Acrciud.fc 
inUancfaiani  plurima.idduai  Batbat.incunlikiS* 
feri  plit  bei  liiliine  gentium  prardicator.  coi.  ?.  nttr  ax» 
Ac  t ) . ver('  Ac  li  dicatur  quodammodo  audes.  Volu.  k 
arq ' qna  mplura  alU.Nicol.Areia.in  addii.adadittl 
pntlu  mpt.i  I..A  teitipcr  vcrbxtc  coudit.idcm  retpon 
dit  prater  illesiUidem  rdaros,  f r.<  ur.iuiu  tn  c&i.6  j. 
pro  hahcndaxol.ajm.t4va1l.lcd  quianegarendpor* 
fiimu5,Ac  ineo(.i6o  plitpponicuriafacha.H)  Anu.J  1.* 

k Secundo  vdiin  iandi  mtcliigas^vt  pioccdai,tqui 
doopmioilUcbmmums  piortum  D^lordauthori 
tatibu4  ofl  roboi^iwcriormito  cAcpraliinumrtira 
docet  Balnin  ii-4>uu.t.d.dcoB^qoa(l.Acm  l:ti.d'dclcr 

o. ibot^pie^l^crtmdi^fesiuirur  Akx.tnccnk7vid(^ 
rct  prima  froute4tccndb«ol,4  ou.io.vcrldu per  hoc 
tn.vol-4.'(dv^b.Wk>Abb.uie^  vif.ma.notabna.3. 
dc  cogiiit.fpirir.  do  quo  vudet  cUceoutcraa  p.  noui» 
mus.ihi  .1piur1b.4ppiob.1ia.vb1  Ant.de  Ver  b.ltgm. 

5 Uludta^wucaccipraftvclim.vt  vcnma(]t,tcum 
maior  tUc  grauionbus  DoclotQ  autbonra* 

uhuscllmim^j^:iaoiienim  linipllcica  Scribentium 
muliiiudocfl  qC>Udi^rada>lcd  grauitas, Ac  ratio, -veoot 
ligi  luqseis  <•  Cp.  dill.cxl.diui.  Baic  iurv 

p. ii  10  ex  i^en.C.dc  cpndic.mdebit,  ficoeoluit  A )cx< 
m conf  .:oa.>vuo  tbcnatc.Ac  dubus.  ooi.vit  im.7.vet. 


opiimccQinptob^Cs.  lic  mihi  probat  ^ poaolwbctwm.vql.*'.*  ^opmjotnoofiinialcnda 

. J-: — a.iu..  .•«  * abauiUowtgm/71  i\umeroPcdii4tioiic,fadrquctel* 

Plini)  luoKMii ad  Traianum  de  lemcmtjsnumc  atis, 
non  pomieratik  Ofiincium  dicebat  fiaiitinUiqsad 
deLltnandam.S.iixOjnnib.col.a.  lubnu.$.vcrrm>oiio 
cO  \ idcndu,  quia dns  Card.  C>de epik.Acclcr.q»  vbi 
dc  inccrprctationclcgumivci  vctborumagttot.digHi 
usnil  opaatq^vtl.iieni  Ic^toA.^arui.d.dclcga.u 
vnacibid.mfcrcbat,  hocin  calutmdTccuiddumdc 

opmioue,A(.aurtvorttaiePoni.Max.magiitialUcr  lo- 
quendo quaium  dc  opinione  vnius  llinpj  teti  Tirn  cd 
tunc  mhii  4uihocHa&,todretio  pactocinci.  idi  (cniit 
Alcm  d-trac.de  p^m.rcg.i.prxlum.5 1 .nu.j.  hin« 
Lacdlot  Galiaula.in  l-Ccmuno  n. 459. poli  verlivir, 
Utcoodui-tkdc  vuig.&pupU.diccbabQi  qo  lunt  du( 

opUiiO' 


hoc  icx.in  c.ih  canonlciM  p.  dillin.in  ca-ddiiiuib.ao^ 
di'l  Ac  II)  c.dc  iuJiciis  $.  q.j.vbi  gl.  hoc  idem  confir* 
inau  ' .^hb.in  c.prudcntiam>in  fcn10notab.nu.4  de 
* o:h  U‘lc*.5tinc.  i.mi  ij^^biScrjbcntci 'omnes,  dc 
conftitui.  cui  accedit  Barba.in  conf  1. magnus  ferip- 
f|{  Pialimfla. coi. i4.m1-s7-vctr.ttem  dicit,  qudd-elh 
vol.;.ad  idem  refponuic  Alex,  ia  conf.  i9«coc4  pii- 
mum  nu- 1 5.voluin-7.Roman.in  conf.di.licct  mihu 
nu.2.Ferdinan.JLoazesin§djui.lBliusiainil.im.S7(.' 
verf-nHilta  alia-if-dc  leg- 1-  Ca0an.iii  cotnmcii-ad  c6 
fiiec.Biirgim.rub.9.dcsmainlmoncs.poft  yp-l-hom* 
mede  mainiDorte.in quodam  coof-ibi.abcoinfcno 
incip-Reucrcndus,quondd  doinmus  io-  R0Ii.nu.j4. 
ia  fi.vct.Kcnb  Ac  91^  plus  cH,  quando  pndida  oU* 
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7>t>ptnioncs  t contraria,  fempcr  firmiori  & verior  pfii- 
ujiror  illa , proqua  cofuluit  vnum  coilcgiQ  Dodloru 
ptccipu^ , fi cfi  collegis  pluriinoru  fapicmifnmoru» 
Sc  profundi  flxmoru  lurifconfultorO , prourcficollc- 
^iu  Papienfe:vt  ipfc  ibi  dicirob  id  Archi.  in  cnblitc 
il  z.nu.5.fiiptf  verb.infcriptuns.i  r.q.j.inquiran^ro 
bandis  binionibus,  nosnondebcrcinfpicere  authd 
"xitacea  )icd  rationes  vrgcnrcs : hoc  etiam  inucire  vo:. 
luit  Card.Zabar.in  conl’.77.frata  vniccv  prope  fin.5c 
Barthol.  Bolog.in  auch  .habita  nu.  i44.pofi  vctC vite* 
tius facit  ad  quasfiioncm.Cne  fil.pro  patre. 

S Vnde  cQ  magis  communis  opinio  f ibaiori  mimc 
roi&aothoritatc,  ac  ratione  Dodor.  roborata  nt,yc 
■ bfi  alios  tradit  N«Uiz.in  fyl.nup.lib.  in 
tcq.fcquirur,vt  maiore  habeat  veriraiis  prxfiihiptio- 
Dcmicumtji  vna  prxlumprio  maior toliat-aliam  prx 
fumptionb  maiorem, l.diuus.fF.deinintcg.reni.& ad 
fatietatem  com  probat  Fr.Nico.in  rub.C.dc  cdcn.nu . 
4^.fir  vcinagiscommunis  proferenda  firipli  commu 
jiiivr concludit  idem  Cora.  vbirupra,nii.44  & 45-dc 
id  rolumratiooc  maioris  ptadiimptionis,  n&ratiorfe 
certitudinis  veriratisiqux  in  contraria  communi  pro 
baret  cenam  falfitatcm. 

^ Hinc  propterca  fir,f  quod  magis  coinmtmi.s  r.jper 

ueniensnon  tolliegefia  tempore  communisconrra* 
riZiVtpoftlmo.fcribitMarian.Salomo.  inrelpoftfa 
pradcnium.lnftini.de  iur.natur.gcn.  Sc  ciui;qi»cm  tc- 
iettidc  TequiturNcuiz.vbi  lup4'a,nu.4.vcrl'non  tamb 
pr^erea. 

10  Coiusquidem  rei  illa  ratio  eft;  t<l»o»iam  cu  cfTct 
przfumprioi  qux  pro  communi  vigebat  icj'orc,  quo 
ipfa  feiuabaturinon  poftiimus  diccre  ca  fal  lam  dere 
gi  petrupctucnicntia  nugis  communis conrrarrx,cfi 
ea  folum  verior  pra;fumatur4qu.x  maior  verirarispra; 
fiimptiocuni  pofteariipcnicnctir,non  debet  ad  prx- 
tcrita extendi  inzcu  1.  leges  la  2.  C.dc kg.  ctt  fimilib. 
Velim  przterca  fupra  relatam  fecundi  imclligcnria 

1 1 ^bintelligasif  vbi  ijdcmmct  auchores  firnuntillam 
opinionem  dilputandoidc  arguido  circa  ipfius  vai- 
taeS,  Sc  deinde fe  relblufdo,iuxia  mixta.ff.de 
munc.&hono.Nam  qiumuis  dicant  aliquid  incidg 
terforte  ad  eoiorem  alicuiusfui  propoftri,  przfertim 
in  confilijs,non  proprer  hoc  dicuntur  talem  opinio- 
nem approba  fTciflcut  in  limili  dicimus  de  confeftio- 
ne  incidentcrfaflai  vel  qux  fit  ad  alium  finem  iqux 
non  prziudicat.vf  afleiirgl.  ineex  pocnircntib.^o.di 
ilin.per  Doff  .in  c.at  fi  clerici  in  prin.de  iud.lictradit 
Alcia.ind.  prxfumpr.s  i.num.4.vbi  etiam  num.6.5c 
pluribus  fcq.aliam  affert  intclligcntiam  ad  traditam 

* concluGonem. 

Tertio  pixeipua  conclofio  noftra  eft  limitanda, 
laf  qn  opinio  vnius  Dod.vcl  minorisparris  ftarctpro 
matrimonio,  tunc  enim  illa  comuni  przfcrcnda  eft, 
& verior  prxfumcnda,' illud  cftinfignepronunciaru 
Hoft.in  c.fi  vir.de  cognat.fpiri.de  quo  plurimfi  Jxta  • 
tut  Abb  ibidem  in  fecundo  norab.  nu. j.  &,ide  A bb. 
in  c.v]t.in  2.notab.num.3.vcri!hincdixit  no.Hoft.de 
. fenr.A  re  iad.a^uc  Fely.  in  c.j .col.r.  liib  nu.a.verfi. 
fingularis  opinio,  vt  lir.  non  contcfta.  Sc  Dcc.in  d.c. 
1. nu.44.verf.j. fallit.de  cbnftit. 

Iftud  ampliabis,!  vr  no  foTi  locum  habeat  in  ma- 
trimonio.kd  etiam  in  reft6,ltbcrratc,&  exteris  fimi- 
libus  fauoiabilibuscaufisitunicnim  vnius  Doflo* 
lis  opinio  ipfi  tcft6  faucns  communi  diam  opinioni 
eftprxfcrcnda.vt  egregii  id  probat  Barba.in  conf.^. 
fetiptum  eft  prxclaic  coKi.vcrr.&  eftnouuni.vol.i. 
lo.  l^mo.inl.filioprxtcrito.in  fi.num.t  5S.ff.dciniuf. 
rup.tcftam.  & fcxccncos  congerit.  Corat.in  trad.cd- 
uiun.opin.tit.9'Iib.2.caf.2anu.ro9.  • 

14  Tertiam  haoclimirationcm  fliblimirabisctitvt 
locum  non  habeat, qn  opinio  verior,  & magis  proba 
J3  eflet  in  contrarium,  nam  tunc  no  deberer  iudicari 
i>to  mattiinoniO)^  alijs  fauorabilib.caufis,tcx.cft  ad 
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hoc  fingularis  in  J./i^an.Tfdcinoffic.fcfta.  ifa  Jlcrla- 
rauit  Andr.Barbar.  inconfil.j.fcnbitur  piiFchie.cor. 
pcn.fub  nu.25.  verf  nec  obftar,  in  dubio  eligenda, 
vol.i.  ficcnimfauorabnibuScaufisdebitoresTumtis; 
vt  alijs  intnftitia  non  fiariC.ex  tenore,  de  ftij-.  compe; 
& in  ca.vlr.de donat. inter  vir.&  vxo.  vrmquit  Dee. 
vbi  fiipra  idem  fenrirc  videtur  Abb.in  d.cli  vir.d.nif 
•jphoc  idem  multis  comprobat  Anro.  Corfer.in  Ilng; 
in  V^erb.opinio  il  z.incip.vbi  Dod.iui.t. 

1}  Qiiartolimifo.tmfiCubpinionc  Accurfaccede- 
rerauthoriMS  alicuius  Dodons-.runc  enirti  hec  op,.» 
nio  verior  prcfitmiiur.fic  in  hidkando  c6iscc.hicii»t‘. 
vt  voluirlac.Bnt.in  l.j.C.qui  profua  iUr:fd.cuni  liuil’ 
tisaddndisInhancfcnrCnam  a Dee.  vbi  fnp,,mi  a?; 
verf. fcchndolimitarur.adidcm/efpodiridcn)  Dee. 
in  cftCjj.diuino  imploraro  auxilio, profenui.col. 
4.  fub  nu.6.  verfnoii  obftar,  fi  dicaturmaximacniiii 
cftgl.authqritas»  vt  lite  per  laCin  l.vt  virn.  coi.  -nii. 
y4.verfnofa  €r  multunfillud.ff.de  inft.&iur.liccrfo 
fns  Abb.in  d.c.c.apcnaniiSiCol.i.nu.j.vcrf.DO.q>  inter 
plurcs  opiniones-  di  fec.in  hoCcontranum-fcnfcrit. 
dequoidem  meminit  laf  in  I.  illam.col.i.fiib  niim, 
i4.vctl'ircm  Iimii.i,'-.  tcuio.  Cdceoliar. 

16  Idqubd  de  gl.amboricftrcdixiinus, limitabis, !>nifi 
communis  opimo  phucs alias  haberet  pro  (e gl.  rue 
cnimauthorita<.pliiriugiolVarum  vinc<^cxynam,& 
communis  vcnorp.aaiiuctciur,  fccundu  Bal.in  d.c. 
i.coi.4.dccpftic.^  in  IpikUb.col.ix.  fub  iiu^2.vctf. 
ite  no  obft.gl.in  ^.rafionc.t.dcimpiib.Jc  aiijs  fubfti. 

17  fidit  riuo  vinciilat  ftriagnttt.quam  vnu.tn  au 
ihcnddconlang.  Jic.Vfcpfiat.iii  prin.  ex.  in  auth,itaqi. 
C.tomnui.i^efucct*fs.^iJ;>ldn.fcqiiif  Jaf.in  d.l.yt  vim 
mi.ry.vtrflinr.ita.r.ifThubcas.ttdc  iu(!  driiir.iSt  Paris 
de  Putcointracl ufcfirtaCTn  vcrixiudicarekwt.lncip. 
an  index  num.io.in  fi.  verftn,  vbi  gl.arg.l.  Ac.milius 
Largiarius.lfdc  muiorib  2 j.anno^Bartliol  Bologni. 
cti.am  in  d.autli. habita  fub  num.i^s.vctfifta  omnia 
intdVigcvcra.C.nelil.pro  parre. 

Secundo  illud  etiam  de gl-auihoritatc  velim  limi 
i8tcs,dc  declares, vt  non  procedar,!  cii  ipfi  e fler  repro- 
bata c.'c  diAisfamoiiifimprHjffc  expenoru  Docloru, 
vt  inquit  Lap.inallcg  47-mcip.  lu.igiftcr  liofpiralis. 
i9col.2.nu.2.vcrf  vmnneft  Ii  veio  gl.  j reprobata  non 
reperiatutcxprcfwi  pro  comprobata  debet  haberi, & 
tunc  dici  poteft,  quod  eam  omnes  Icquanmr,  ex  q»to 
nullusabc.a  diftcniir,  vt  aitTiraq.de  viroqirc^tr.icfa* 
de  retracf.lignigier.if.  J y.  gl.4.nuin.4r,.  verl.nam  mi- 
noics,arguih.!C.v.in  l.ircm  quodSabinus.  iil  fin.if.de 
haerc.inftjt.il»  Idntcr omnes  in  princi. inuda  glo.inx- 
ta  fecunda. nfblutionan.if.qui  laritdar.  cogan.  pla- 
cuit itidem  eidem  B.inholom.  Bologni.  vbi  fiipra. 
num.typ. 

Quinto  limitatur  coiiclufio,  vt  veta  nd  fir,  quado 
tofnonelfet  c6:nunisopi.nio.ii:d  vario  modoDodo. 
loquerenC/V£  facile  co^nolci  no pollet,  vitra  clltr  no 
munis rtunc  enim  nnlJaclfer  praL-fumprioprocomu- 
ni opinione , icd  plurinuiin  cdduccra  tnin  indicem 
habere  propinti.*  i»a  isiH>rcnr,a<ihxrctCA  trf  opmioni 
malucnti  nec  tenebitur  in  lindicatti  vtauthorcft 
Abb.in  d.c.  1 .fiib  mi.  1 5.  verffi  vero,  SC  probauir  Bal. 
inc.i.i>.iudiccs.col.pen.dcpac.  tcncn.int  fiib.&  inr. 
fir.  de  qua  liimr.ationc-p(uM  tradit  Parts  de  Puteo  in 
d.tt.acf.dclind.in  verb.iudicarc.d.cap.t.pcfroc.<5t  in 
hoc  etiam  caiinqiiando  inter  varias  Ood.opinioncs 
21  fcominunis  oprnio  oon  pofler  apparere, in  ludicis 
niaiiu  politumeiiet  mediam  vi.iin  eligere, lic  conful 
tus  rcipondit  Anchuiiiconf  2J0.incip.interc6rr.ariaj 
& varia  confilia  nu.j.  vcrfpoftquam  autem  arq;  do- 
cet Bal.pcrmotus  ex  eodcrii  contcx.in  l.fi  paterfami- 
lias.in  prin.in  a.not.ff.dc  hxtcd.inftitu  quos  referen- 
do Icquurur  Alex. in  l.TixIus.col.  »•  in  norab.  nu.j. 
Sc  4.ft.ad  Scnauil'c.Treb.&  Dcc.in  d-c.  t-  nu,4S . verf. 
4.conclu.prxdida.de  conftic. 

lojipbi  Mafcardhvol.1,  Oo  2 Sexto 


XX  tmfic^fuemdoobftArct.vtiQHitpa- 

nui  3r  LuTiraoiat  in^ib.dccrecoxcftioranciium  cAi 
vtODocioresimcrlc  difl^tiant,  U^rtolii^mioni 
jnmteoduiD  fitfquamui»  cooiinunis  opiniQ  U(  to  con 
rrarium ; vt  abauditoribusAusilUrum  panium  a)ias 
fc  audiuifle  tedarui  loBapc.Cacciaiupp.m  fup  libcl- 
loyqucm  deroodo  dudcndt  inferi  p(iudocumca*MU- 
cipnon  curcrlcholarisindne.vcrl.Banolumciiam. 

1}  Septimo  limitabis  ttDidvna  opimofauci«pocc* 
daticiauiu  caemm  ponor  d1'cti2(  miorpr^tumcrc; 
tur  c6mnnt  opinione, qu{  eidem  poidlari  o6  fauctet* 
Ita  plaeuit  HolUn  c>rurrus,qui  Cia.vcl  vouen.mau. 
4c  ibi  Io.  Andr.  prop^  /inem.  quos  rcfcr( » & lequitur 
Felyn.io  d.c.  i.col  1 9 pod  nu.54.vat)t .Umiu-<k  eoo 
Aitut.muita  alia  poQcm  hoc  in  locoaccumuiarctqua 
dofcilicetidcin  quibus  ea  fibusopiniocommimisUc 
amplcdcnda^dc  attendenda  jfed  cum  plene  inhoci 
Cora  fio  rarisfadiiin  viderunind-  traa.decommu. 
opin.pizfcrtim  per  'ot.mu$i.lib.  i.&iMacagnaivo 
Azoj^ido  Bonotiicn.  in  eodem  tta^a.  decompiua 
opin  piKcipuelib.3.ic.4.viq;  ad  c.iO.hincHncm 
ciO/Lc^otemad  ca  loca  viuquiqucobuu  rciiaiips. 

COT^C  L^J  J O MCXLtiU. 

ARGVMENTVM. 

pcdaraturilhpfobatioopispraeftitcho- 
] nuudio,qu^fitpera(Gftcntiamipri  ma. 
Icfitiocum  armis  # pcjftremo  alij  tra- 
duntur  modi  > quibus  probatur,  quem 
' delido  opem  przbuifTc . 

i 

^VMMARIVM. 

I Opu^^pTifffitifrt  bomieitito^9iu probatxrtxtUf  quodjfli» 
Ut  ^tnatus  bomiud^ . 

1 OpurprttiUn^f  bomKttlio  tum  quit prohMuT  tx  to^  quod 
qfiuit  AnnAtm  botmcidf.qu4ndutp»m  pr  bjtumeji  % 
ipfitm  ibi  AjiuiJft , vt  bomiada  bAbtltas  dtliilw» p*rpt* 
tr-Artt . ^ 

3 ImifyiJiu^itoinodo  fovmArtdikutiVt  quit  dt  opt  prq^U 

tW»Ui4toton/Ut*<nATtpo(tit . 

4 (jfA^UfnprmtipAlt  fimiilptobAridthtnt 

aduerjm  tuta , qm  prdjitw  bvmtctdiQ  ad  kfK , vt 

pqdk  a^x  tontra  tttm 

5 OpOM  pradanimjleJiaofitptr**nwmipfi  dtUSioiam  pro 

Jd^Oy^  conjj/mato  babitOyno»  Umbuur  d»  auxilio  Jcd 
di  eo  tantum,qttod  patrauteUtVt prtmtp.xUt . 

6 Opem  pravam  vt  oh  ajji^-iampcjju  dtpraiiuaopipunu 

riy probandum  tji , ^uod prmtptrH  traSlatm , 6*  eoUo- 
qutunty  da  eonuenundo^mul  y ad bocfuiprttuipaliter 
futrint  adeutau  alias  fieus . * 

7 Opem  pravam  Unetur  de  auxilio  jetiamji  trahlatus  de  eon- 

8<^.  . , . 

ttturmatui bomtaduyetumjiarma  noaJiriuMrit , net 
aliqatm  fecerit  ahium . 

p Optmp^ditiJftboneieidt9qoiiAanpf$baturtxeo\  quod 
. aflitU  armatui  bomutdf^iaw It  arma  non  ajanxerit, 
vtutfeuuntnfiatuto  Ufqutnude  auxilio  cooptratiuoy 
eitibfhm  vidi  rationem , 

to  A^tnUi  , ^ Am/rutUKtesparippnapumuntur  tquando 
cqufeufui  tf  cooperar ioms . 

n Qpdm  pefflateiy  vtoh^^tntumpoJJi\  de  ope  proflita  pu- 
mu  , pTohandum^y  ipfumjeienter , mm ignoranter 
qpewprallut^  deUnquenlt- 

12  Opem  ^rqfiwjjt  maU^cto,quis  probatur  tx  nyquadpofi  de 
lUlum  dfbnt/uentem  duco  aJpKtatui  tjt . 

£tcnrynum.tj. 
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1 pattUia».-»  ,vlp»itUur  i •Mi- 

15  Oftmfttpiijii,  triipuinir  . 

j.uottnyatiitmfiutmiMiy4milmtMr,ym$f- 
.fin^HUn  niUu  tmiiattanm  , or6jfli^*m  Umidtar^. 
itPptmfrtjUiUtmrtu 

1 iOgtmfiujftffAHuAm  vAtfn  irpej  mikpiijnt,yuamn 

I ■ ifonjixycipgfiiAmifiiiiik 
tpOpii  prf  fi^  qmiutprpjamptBmAm,  , jg  tsurnOjinf 
toUipoJii. 

J^orpf  ,'a  nri  P**'0^nJK>Pi»alicui  malcS- 
, c<o<PffU:nimhomicjdiodi- 

iuftd4UimDnjib,iDveibauxniO  iiicoiiclar  i’,9.vol. 
i.retficuin  IcpenumeFotontinutyTridenTargumi- 
«I  genu,  vari),  in  iocnitib  diiicrin  vocibut  cKminan 
fluin  ut'Proplcn;a  Lcdor,no,tux  cdmodusn  ctofii- 
lcm«,cia  Jmi  nutciia  vno  locooon  plcnc>  Jisl  aliis 
in  lociSH:}uofa€'im$y.qua;  ubi  opus  iunt)  cepetite  poT> 
lia» prout  oporuiniras  vocum  Jubqurbiis  eadem  cadit 
nutcha,  tcic  nobiu>Itc:t,cxp!icireco$imQr.Inrcr 
multiplices  itaque  probandi  oio.lo».  quibus  quis  ho* 
roiodio  opem  prarlhnUc  oftendimr.ii  Principem  ob- 
I tinct  locum»  t cum  quis  aimatus  aOilhf  qui  homi* 

cidiiirp  patrni;  ita  ioquituri.  i.C.derap.  virf^^dcea» 
qu^habemuc  JD  lJs*cuiusopc.tY.deadult'dequpro* 
bationcljfc  (iip  a iti  d.conc)ii.i  jg.dilUruimiiscam* 
que  plunniortim  au^onratibus  corrobora uimiii . 
Verum  ilU  ivoOatiopnmoinidligcnda  eiKvtpip 
X cedat»t  quandOfMc  baium  eft  iptum  ibiaUitiilc*irtKo 
micida  bab<i  u>  ociiauin  pcrpcuuretralioquiouliitts 
cdctinomcri^Uap  oba'tohocn6dc  nontlraroi  ari. 

1. 1 .^.fcd in co.tf.ad bena  uicom.SyilanMn.vbr  VJ j5. 
rcrp6dit»fcruuiii.  cui  fidcicom  luflaria  liberw«dc{^c* 
lur.ob  fui  domtoi  necch»  qucrtiouibus  non  cUciubij- 
cienda  iMicci  fub code  icclo fiiertrrnili  pjrciccus  icc 
Icnsfucrisqnemcotcxtu-n  ad  propolitum  tioUiudca 
ind^utuU.\Mbid.nu.a.<y  Kuman4iu.iu)uosfCrcrco* 
do  Icqnuur  A.»^.  Arer*  in  tracL  dc  ina)c5.  Uipcr  veib. 
diaomaU-ftcM>i<iupcrath(K,vcri:d  aducfut  bene, 
licer^iuidciciucotiK  viJctorcrte  aar.iu  1.U  hi  n xa. 
col-pen.fubnum.ioA  crUanKnaducnc.  if.ad  legein 
^rn . dc  iiCM.  quod  apertius  idc  di  xn  in  l.qui  icruo. 
S.li  duo.nu.i.iieiiidducfrcumc.jF.dc^r.  lic  tradidit, 
dc  Catd.in Lnon ideo  iumu>cot.v{r.nu  30.  vcrllmxia 
hocqu^to  poiw,quoddaorunt.Cdcacaifj.alWrcos, 
co  iplo,  quod  probaruf,  duos  fuiOc  limul , qui  choafa 
vulnera  alicui  intuicriaCinon  cUeprobatd  dc  auxdio  ' 
priocipaiti.de  d«  fauorc-hinc  tnfert.quod  quidoliinr 
piurci  in  code  lococo  » qmlibcc  tenetur  non  t 

dcco,quod  at  ii  tauij  t>niii  diitindtc  probaiCiut  dc  cla* 
re»qugmodo,o:qualrtci  vnusalrcnopcm  ptrtlitiliet» 
vtno.inl  quis.it.vi bon.tapt.vr» 5c siliripicmct 
Bald.in  l.^ia  opna.coj.peii.iub  im-95.vef  f.dt  (idtca 
iui,quc^  ainba.C*dc  us,  qm  accutmdpof  quod  per- 
petuo eue  iiicmtj  renendum  dixit  Ang.  Arct.vbi  (up.  • 
ic(|ueita  de  fadqf  crraxixconluluiliVad  idc  refpon- 
d«  t V.  cpol.iii  conKi  .ibo  magni  ticc-no.  1 7.  vcrt.pr«e- 
rca  hoc  ^H>icU,dcmcQnf;4.ii  vnquam.nu  1 1. vcr.de 
iuicatitcin  comnuini»Sc  multiscom  probat  Hippuly. 
Marl.mptaxicrim.bconibntc.nu.46acin  l.mbil  in 
UfcIt.num.iS.vcri.ucmv]iu.ft.adIcg.Cor.dcficar. 

J ^«hK«jfciiur»iquodviadhocfiiii,quandofucre 

paircs  vulocrSr^  quorum  vnusl^taU  vulnus  nuulm 
qcu  |7iii8  pcrculTetutu  nol^ralitcr, teneamur  deocti' 

Iq  diatioA^.vuInctd  cuiutcunq;  in  iiiquitiiioQe 
apponcndqm  «t>&  diccdum;^  vnus  altcn  diCio  n». 
Jcnuoivt  habiltuscoiimti  pollet,  Icmpar  aaim.iwnv  • 
mne  g pnmo intulit  vulnus  no  Ictalcdicct  ca  liio  vul 

nere  twn  deberet  puniri  dcoecua  rameo  quia  artiiit 
viilncnI^ulic6ioui  unci  dc  ope  pihia  horbicidio: 

Iccus 
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^tesautcm ii  iQlnqaiIitionc»& accuiationedicaf, 
adprxdi^a  coinniitrcnda  pncfiitenintc^c,  delauo* 
lem.cx  eo«^^  ex  uli  inquiflrione  non  p<^t  fcqui  c6* 
demnatiOcicauxitio»quianon  cxprtmirur»  qualiter 
aiixilium^cfauotcm  pr^ditcrim^idcodi^a  verba 
debentimclligi  in  benr^iorcm  partemi  i.  przl^.  tf. 
de  poenxjuc  ira  funr  mtelligcnda ; ft  percunddoegb 
pr^mki  auxiliu  tibi.dcrupcutiendoprartitilh  mmi* 
de  fic  adus  meus  pfxbutt  opem  iibi,dc  tuus  mihi:ied 
d€iftomeoadopunior>vt  principalis:  ergo  dceodd 
T(  prcAansopCnon  dcbcoteneh.dcbct  ergoin  di^a 
inquiiitionedici  vnus  alteri»  Sc  alter alieri  opem 

pcaei^itit  aintlcndo  di^o  malcbcio»vt  habilius  c6mic 
teret, & vnuiprardintopem  per  aliu  a^uin,§pcr 
slluin,dcquo  prtncipalircr  punitur  ira  egregii  docce 
Bar.inl.  qui  Icrua/.  vkmu.t.ff.  dcbir.  quod  in  praxl 
obferuationc  dignu  dTc  aurhor  cft  A ng.  in  d.  verbo 
didomalclicio  icmpcrallitit.verf.exquono  C^poi. 
ind<onr.i.nu.i7.vcrr.pr*tcrca,acMarfind.Si.con- 
ftantemu.M  vcrf.dcin  eadem  materia. 

4 Secundo  locoimclligcnda  cft»t  & declaranda , cp 
vt  ad  hoc  poffit  agi  contra  huiui  modi  prarflantC  ope 
ncccQc  elt  vt  hsc  duoninuiaduerluscQ  probcnnir, 
nimirum, fa^u  j>nncipalc,&  opis  pr^katioivt  inquit 
Sai.ind.l.i.verlquxroruccc<1iu&.  C.dcrapt.virgict* 
eniiB  inquifitio  fatiga  contra  eu rn»qui  prartbniopem 
delinquenti  ndvalct,nce  ^ccditmiii  priusiudicicd- 
ftetdcipfoprincipaiiddittoidc  de  ptincipaiidelin* 
quenti : ita  rhdit  Ancha.  in  conl.i  1 6.  nos  Bartholo* 
mcusde  Sal  yccto.nu.  5 .vcrliprarretca.Bar  authonta- 
tc  nixus  in  1.  li  is , qui  scm.  §.ij  tu  Tinum,  tf  dc  fur.ni 
cum  fadfi  accedensnon  polfit  ede  (ine  principali,  d. 
$.(iraTitJum.crgo  pimsdcco  liquere  oportct.adco, 
vede  d fafla  ftiillci  probatio  aduerliis  principale,  no 
rfi  officeret  opem  prardami.  neceiiain  femcnhalaia 
ia  cum, 1.(1  viciis.Ode  hd.inOrn.ita  docuit  ideminet 
Angcl.Arct-md.tra^dc  ni.ileti.ropcod.verb.dido 
maleficio  Icftipuaffitit.vccl.qazroad  hoc,vt  proce 
di  poflir,ad  idcin  ferpondit  Alcx.1nc6f.15.viro  pro* 
ccfruinquiritionisforiiiarx  col.Vlt.nu.io.verf.lixun 
do  refpcmdcoivol.i.cui  conliiiofe  lubkriplit,  dc  idfi 
conhrmauit  Aurc.Mutinvnin  c6f.46.copiose  adeo, 

^ Aibfi.coDl  vol.4.imcrcon(iliaipUus  Alcx.idq  *c6 
muniter  0.11  nes  rcqmteftaruridcm  Alcx.inconl^5i9. 
in  cauta  inquiikiomsformatx  contra  lacobum.col. 
i.in  b.nu.4.vcrr.prx‘iaea  idc  teffis.vol.  i.quod  dc  Icn 
fit  in  conf.4  x7.inqmnnonc  formata,  coi. a.nu.6.vol. 
4^piacuitdc  Maidin  conl.49.domine  Detuomni- 
potens,  nu.  1 a.in  coni.  M-nu  m.5 . dc  10  conf  69.  nu.  T. 
dc  in  praxicnmi.S.conttante.nu.4acuiupiu.  tcq.vbi 
la  t^  idcontirinai.gbus  faucnt,qucoponunc,dc  egre 
gtd  tradit  D.CUuJ9cnax.in  addii.adcontfiaRh.pa- 
tris,  loo.vcntas,  in  litcra  fiincip.iciCtia,  quod  poilca 
apertius  dixit  idcin  Banhol.Bacaaol.m  coat.  L4;.vi 
lojprocetTu.nu.p. 

Tcrtioiimiunda  cft,  vtloeuCn  (ibi  nonvendicee, 

5 f qnopcmprxUansiiialcHdo  tupcmcniflcc  delido 
iam  pio  £ado,dcconltimato  habito. Nam  rupciuc' 
ntensdt  adiuuando,non  vfprarftitilTcaoxilmm,  vel 
fauorem  homicidioi  dc  lic  probadoetiam  quod  afli* 
tene, non  teuebiturdeauxiliok  Icd  co  tm,quod  patra  * 
ucrit,vt ^ncipalisi  ita  imeiligit  A ng.  in  d.ttacla  dc 
mal^dupcico.  verb  dido  tnalcficiorcmpcr alhtir. 
Col-vlt.vcrCdcil!ud,^  df,  quod  dicit  cllc  notandum 
quia  ita  alias  pradicati  vidit.qucm  tckrcndo  (cquic 
C^pol.in  d.conf.  i.nu.  1 td.ver.  circa  ternum  dubium 
pamori  cx  eo,q>  (ingularita  tradidit  fiarun  I.  fuRu. 
nu.i.vcrl.dciaciiificrex.thdc  fur.vbi  aic,.quodquxQ 
do  cA  habitum  pro  fado , dc  aliquis  rccipit  tem  tura- 
iain,vd  aliquid  auxilii  ptzftitcm  fUrl,n6  diciturfiu' 
Toptaediitile  auxihuin,6c  iic  furti  nontenemr- 

6 Q^anodcciaraudac(f,tnam,vtadhocopcm  pne 
(lans  ob  aUillcnciam,  vt  fic  ^cam,  poUu  dc  ope  pee^ 


fiira  puniri,  dc  (Ic  teneatur  cx  fadoalteriur,aporTeCi 
probare , quod  pnrceilerit  nadatus,  dc  colloqutO  de 
conucniendo  linmi,ad  hocque  principaliter  tuenne 
adunathvt  l.j.S. homines, tf.vi  bon.rapr.  quiquidcin 
tradartis  probandus  cft.lecusfi  c6da  in  ftdoinrixa 
pariter  futiVcprincipales,neccaul'a  faciddi  vnosalre* 
n in  loco  c6acnilic,dc  inliiltum  feci llc.dc quemlibet 
illud  g»  fcat,  vt  pnncipalcm  tccMc , quo  calu  pt*lu- 
macne  omnes  principales ; dc  prout  dcliqucnint  cf* 
fent  puniendi, vt  in  l.li  in  tixa.ft.ad  Icg.  Com.de  fica, 
ita  mdit  Ancha. in  d.conf.a  i6.nu.4.qiicm  referendo 
fcquitur  Panl.in  coni;  1 fi.vidi  cxcmplunu.j ).  vcrl. 
pra;tcrca,vt  quis.vol.4idcm  voluit  Ban.  Tcg.in  rr.ic. 
ccim.par.  1 z.  nuin.  10.  veri,  quano  rdatus  a ficRax.m 
confctim.iod.con  obltaniib.nu.  io.de  lcq.de  in  coli. 
apz.ifticarccrati.nu.zf.veri.tvbiD.  Claudius  Bct- 
ta^hliusdodiUimi  patrisvcfhgtis  intlfteosdodiffi- 
me  tt alia  ad  id  adiungir.arg.cti3 cius.9  voluit  Bar& 
ini.aurfu^./.vli.col  pen.nu.Q.verl.  vlrcriusqu^sbki 
ffide  p^nis  nempe,  q>  ttinc  ciuitas  tenetur,  & oblsgdt 
cxdclic^o,qh  probarum  eU  omnes  dc  ciuiiateconv 
niunicato  conliiio , dc  pra;ccdentc  deliberatione  per 
teidrcaddciinqd^dunipcrUcmpcr.  S.z.tf.quod  vi, 
autciam.inquaqualbone  ficc6iuluit,S(  determina 
uic.Callr.in  coni.  104.10  caufa  SfoRii.  iiib  nu.  1 .vol.x. 
dc  A11g.tficonl.165.cun1  niulimidonu.z.dc  fiald.in 
conf.zHj.viiajiiquiiitlonc  contra  cOmunc.nu.i.vol. 
i.dc  Ara.m  coni.  i6Micut  loanncs.na.i  s.vcrf  (ccim 
doprincjpjliicr.candcm  dcclarationg  confirmat  id, 
quod  fcripiit  Fulgo.in  l.li  quis  Iit  tuginuus.S.  i.nu.i. 
tt.de  zdil.cdtc.  vbi  q6iicm  illam  dctcrinmis,  an  ego 
tenear  dc  ope  ptaribta  ainicomico.qui  mccuucnics, 
dixitivcni  mccu,quia  volo  sire  in  vno  negocio  meo; 

6c  ego  arrcptocniCjlequuros  fumA  cu  iplc  aduerfa- 
rtum  fuuaggrclluscii,  pedem  retuli,  nullam  egoob 
id  ferre  pccium  debeam , aut  non  ponicrirfi  di  (cede* 
re:fccus,li  cdpomeriin  rcccdcrc.lleictim.nd  fine  du- 
bio non  eflem  innoccns,vf  cu  refert,  fic  icquit coro- 
borandoiitiu  l.nihtlimcfelinu.ii.&  zz.it.ad  I.C^. 
de  ficca.  dc  pro  hac  dcclaratioiie  plurima  aiia  cOgo- 
rit  idc  Mari.in  d;ji.  coitanic.  nu.45.vcr.  Cic  idcofcias. 
cum  plur.icq.de  idcm  dixir  in  conl.67.nt1.44.  dc  m d. 
conf.y441u.7-1n conl.69.nu-7  incoafSi. num. ?z.m 
conf  1 10.  nu.z6.de  i nccNif  1 zz.nu.ai.de  in  dlnihU 
inierdhnu.  ly.verfitan  m matena. 

Qua  limitatiodcdat.ida  cU,  vt  non  habeat  locfi, 
f qh  clare  confiarc  f>ofric  opem  prsbciucm  m ipfo 
rixandi  af^uhonfieidtocaulain  UcJillcexcmpligra 
tia » fi  Titius  cu  Scio  rixetur,  dc  (upcrueniaiu  tratm 
Seij,qui  Titium  apprehendam  dc  caulam  pntbeanr, 
vr  k ^io  vulncrec;tanc  cn.ni  dc  ope  p<  adtira  lenebi  * 
tur,  et la  m fi  RaCla  rus  non  probetur , v i probatur  1 n L ^ 
icd  Mela.fi.fi  alius  fi  aU  Icg.Aquil.vt  aitA  C^pol.iti 
d.conl.zy.nu.ii.vcrl  Item  liahus,S:  ind.coni.54  fub 
nu.zo.veri;  fecundum  exemplum  cil . Ercnim  ci3  m 
ipfo  rixandi  at^lu  poflunt  homines  liniui  coi  Ic^i  Ubi 
inuiccm  auxilium  prarltarc,  vt  aperte  dixit  A Iber.  m 
J.vl(.col.a  vcrr.D.CyndcMaracellis.fi.actieg.Corn. 
de  (ica.de  fcnlit  Anchar.  m d.conf.zi6.  col.vir.  quos 
referendo  (equitur  fiol.tn  tir.de  homici.nu.z  ver(l. 
bfcuircrvcntasclt,  dc  iia  iupiadiclani  quanam  limi- 
tat ioneni  declarat  D.Ocfauta.Vulpd.inconl.iT.nd 
videmr  perpemum  pc^rtot. 

Prztcica  t cande  opis  przfiirc  probationem  , qux 
fiipccainUcntiam  cu  armis  tpU  dehnquenti, amplia 
uimusiQd.cond.i5p.muii.z.de  Icquen.  vtptocedat, 
dc  (iaiiua ndakrinxcric,nccaliqucm  fccciicacluinr 
nam  etiam  tunc  probat  iplutu  opcoiiptaUiuOcocci- 
demi : vt  pnrtcr  cos,  quos  ibi  tctuliimi$,probai£ait. 
ind.i.(iinrixa.coluni.iH:n.num.io.  ft.de  (icat.  peri. 

}. fi.de  vi.pnua.  fial.in  L raptores  fub  fin.num.6.verC 
vnum  addc.C.dc  cpilcop.de  clcc.  d(  in  1. 1 .nu.6  C.  dc 
fcr.fugi.in  lu.yieiui  appcUauonc.m  fi  fi.ad  Sylui.de 
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ia  c.iudi^aprin.in  tit.de  bcoefirar.Rofna.incpnni. 

1 >7.h«c  pTxivifl*a.&  in  d.l.  i .S.fed  in  co.tf.ad  SyUan. 
vt  plura  adducit  ad  id  Marf.io  d.l.  i.nu.  saacum  icq. 
Cderapr.v*^. 

Quod  limitabis.vt  locu  (ibi  non  vendicet>quando 
9 t lqjl«  municipali  cautum  ctlcr»  9 prxlUntcs  auxthu 
coopcranuum  ad  homicidium  commuicndutn  triti 
mo  plcdcrcntur  (hpplicio:  na  tunc, non  comprchcor 
detctis,quimrixa  armatus  iHtit^fed arma  non  ilrio 
xir.vel  vulncrauicctcaim  verba  illa  fiamti  auxilium 
coopcratiuiim  ad  hon/icidium  commitrendum » in« 
tclligcnda  fiinrdc  anxiliocoopcranuo  tendente  ad 
jpliim  homicidium  .fle  ipfi  homicidio inhafrente,  vt 
habemus  ex  l.memiaine.ibi.vfq.  ad  aduentu  iuccef- 
fotis.lf  de  orfi.proconLflc  lcg.9  idem  probatur  ex  lU 
vitem  $ n ad  ianuam.ft.quod  vi, aut  ciam>flc  l.qui  1v* 
Imm  i .tF.ad  Trcb.arg.«  ii3  cius, quod  dixit  Bar.in  1. 

liem  apud  Labcone.^.connicium.nu  a flF.dciniur.q 
inferens  ad  qutihone  {lariiti  di  ccnris , H quis  fecerit 
infuiium  ad  domum  puniamrinccntOad  hoc.vtlla 
tutu  locu  habeat, ait  requiri, 9inniltus  fat  in  domo, 
vel  laltcmin  pcninflfihdomuvdequaqufftioncdif 
ierit  plene  Albende  Uofiin  iuodi^o  in  veib.  adqd,^ 
& Scribcn.in  I.catcra./.hoc  lCnanis.tf.dclCfir.  i.  pfca 
in  calu  noftro.ad  ho:,vt  auxilium  cooperatiutim  di- 
catur ftiiflc  ad  homicidhim  committendu  .Oporret, 
quod  illacooperatiopTim.iriotendat  ad  homicidia 
iHud  ,ndeovtrflqutntarq>(it  vel  intrinfeca  .id  di^u 
homicidium:  vtvulneiadopcrfbhaoccili, vel Ultc, 
quod  fit  adharrcoJt  pcrroKeocc*ri*,vf  inf  rendo  ictiis 
ndiierfiivoccilum,  vel  comra  vedes.  vel  armawcili, 
ve!  Iimil.flc  ira  in  hacfafti  IpccicvbcrnmarnditCc 
pni.in  ronr.i.luf  ofu  homicidii,pcx  rot.vbr  fex  aliis 
raiiortibiis  id  fulcir.ira  inteiligit  idemmet  in  conll . 
H.num.2i.5:l<'q.vcrf.  5c  pro  przdiAa  dccilkmc.vbi 
vna  cftgl  irdinaria.mc. i.in  verb.p.iri  poc^  dcolH. 
iodcI^,.air,9ill.i  iura.quaedicunr.cpagcnfrsit  A con* 
fent^ntes  pari  poena  pmiimirur.inrclligamur,  quan* 
dotonfcrflus  crt  cooperationis , qt  .a  tunc  iqnaliter 
pcccani;  quam  nl  lequitur etiam  H.il.in  d.l.raptotcs; 
liib  nu  t.-C  de  r pilc. Se  der.  hoc  idem  iradidir  gUn  e. 
quaniz  in  vcfb.conrcntiemes.de  (*nr.  excommti.nU> 
udharct  ibidem  Butr.aHerens, id efle no.  pro|»€rfta* 
luta  punientia  facicr^tes , vr  puniri  ccnfcamur  oriam 
opem  pfxn.intcs.vbiatixilincflcoopcrar  uuin.alias 
lecus.  idem  fentirc  videtur  in  conf  i7.i«quirirtJs^. 
r x.cum  plur.;fcq.  quem  referendo  icqqitur  Marlil.  in 
liHg.i^.iVarura coiuiTionitcrcxtant.  . 

1 1 ^Infupet  ad  hoc,  t vtinquilitio,  Se  accufartoadticr-  ■ 
liisopem  przftant?  delicio  procedat , debet  ncedTa-* 
rioprobarl,ipruml'cicntcf,noivipnOr.inrcrop4  pf^fti 
•td^^malcflciOiSc  delinquenti, quo  non  probato  peni 
^ ti*sinqujlftioco'mc:,Sr  isnra  erit  Viuic,  liflamroca 
tieahjr.9  n aliquis  piua^.icrlTOpcmiflc  tauorS  ex  ban> 
tap(tc  plcd  at, velli  quis  oDcmpicbucrit,vcl  lai 
I 014,11  akcui  maaiiativlHirioallKiaiiupplicio, illa 
.V;i;  jfun.7*id  vcdicabitlibi  locum  comra  ope  pre-  • 
i;*nfeiii,nitiprobciUMllQm.quiorcln  prtePiteriiiia 
iiftteipfuTO  efle  cxbanniiiim, vel  ui.ignateiiia  dctct> 
niirTar  Bar.in  J.omncs  nuni.i.vcfflc.iicmeflviilis.& 
• ibid.loan.de  Pl.11.  ac  RdnilTC.  dfl  agne,  fle  cenfi.lib. 
il  .per  I.Vmitn.  fl.de  parnci.vbi  prxiusopcin  parrict 
dio.pvuiif  ea  pcna,li  liicriiconfcms  fle  n6ahtcr,Sc  ia 
Ai.  i.Cdcfapt.vim.flc  dd4.iptorc«.C.dc  epilc,  fle  de. 
i*t  i.  nii  I Ius  C*.dc  Ftbi»ecn.  cod.hb.  i v.  cundcmlcqiiin 
lur  Angdnanrii4icccdcftii.^.iubeiTnis.nu.zs.in  s. 
not  prruTOtusex  l..ammcuio.fl:dccoadul^obcaur.l. 
q in  proumcidiS.idtaiii  dmusMarcut.ff.dcrit.nupr.1. 
apud  fcabeonc.Si.fi quh  virgin£.tf.deiniur.Scl.genC'. 
!d.£dcmfam.4ubiungcns,9i5.quiformatiuqu»(itio 
%^6tra  huncopfl  przl>aniC.  lempcr  fle  caums,  9 di- 
rat,  q»  icicfctcr  orailuir  opem,  fle  ftuqrcm.  (cicnsip-^ 
luAi  eUecxbaumiUyVd  nugiuui ; quia  in  dubio  prz- . 


lUainirtgoocaiitia.t.veriiu.E  de  probar.qood  com^ 
pioba%flc  Uarian  d.pra^cria.  /.conlhnte.mun.04. 
verli  tencai  etiam  ineoti , fle  plunbus  id  venun 
oflcndir  Tirif  iad^CoiiCi  5i.ou.^.  cum  plur.  (cq.M> 
incn  jflud  |?raccdit.volw}.  . , 

12  Ad  hsc  opem  malcdcio»t  quS  pOitifle  ex  eo  pro* 
babtfur«9poilddidao]  ddinqucnccm  iUicbfucrit 
aflbeia  IUS : liccv  propne  non  dicatur  opfl  ded  i (te  m a« 
k*%io4eaiodum6arti  in  i.noafolum.f.riiufodr.de 
im&.diccns/c  VKliflc  multos  afleflores  errare  m lioc 
fle  in  Ui  quis  m graui.)i.(i  quiIqua.ff^d-SyUan.ira  c6* 
eludit  t4cniBar.uiUnfur(t.yope.hu'.4.tf.dcfur.Bal. 
itidfl  ind.l4ion  adeo  minos.  nu.i2.vcrl.qaano4inaf» 
l6aans.C.dcaccufa  pctl.fi  vcturi.J^vU.ff.  de  priuilc» 
crcd.ac  Ang^in  d.Verbodido  maleficio,  flcc.vcr.quf 
rit  Barth.Blanc.in  tracl.dbindi.tir.  de  ind.pofl  hoinK 
nu.ioi.vcrf.atfocianojflc  palUmcatrcri  criminalifl^. 

< S Oriturt  emm  pralitmpiioconfilii,  vd  occultzopfs» 
perquam  cogmir  talis  probare  conrrariu : ita  tradit 
Fcly.m  e. lient  dignum. num.4.verrquarroliinita.dd 
homicid  vbi  air,(c  imclligcrcid  t quod  inquit  Bal.iii 
d . Inon  ideo  minusjKi.  i o.Fclinum  refert  A fequituc 
Mjrf.irid.ycdniianfe.nu.r  ^.ind.4.limic  Fcl.flc  ple- 
mus m d.l.  I .hii.ia/.  cum  lcq.vcrf adde  tt.  Cdc rapr. 
virg.iflis  acccdir.flc  Franc.Cafixincradl.de  malcf.]»^ 
incdi.c.4  deconlua.ddinqucn.nu.a.  & ibid.intra^ 
5.dcindi.malcf  praMnc.potfdchd.num.t.quidvero 

14  probfldum  Iit  ad  | hoc.  vt  alTociatio  puniatur , tradit 
BcrTaz.ind.conf14hnu.19.fl1 20.  ac  D.OdaUiVui- 
pel.m  cent.9y.procenlis.nu.8. 

I ) Quineitam  acclamando  t contra  eu.quiotfendifi 
ptooari  potcfl,quod  quis  opem  prxftitcn  r.  ex  gene» 
li  regula,  ^ (Udit  Bai.  la  d.l. non  ideo  minus.coi.vlr. 
nii.;^.vcrl.itcm  quzrotquompdo polfumus  feiredi- 

16  cens,  omnem  ilium,  qut  t olfendcntem  reddit  anda- 
ciorcm,flcoflicnfum  iimi(f]orem,dtci  impdddc  op?» 
fle  fauorcm.arguiml.cum  dominus. fl.adl^ylia.  fle  ift  * 
1.1  .!i.qu£  oncrandx  ff.qpar.rcr.:»di0.ilo*n  dat.que  ao* 
clam^bnnisptoLuoocAliginir  ex  I.  a.  >.  poruillc  tf. 
ad  flyjfan  tia  dixit  Mari  .ex  coinin  lehnmtta,quos  ch 
tat  ind.li.co.)ltufitc.nu.d;4rcrl.ictasefiain,  quod  lea 
Iit, fle  i-  afot>40<i(rad.malef.prarmedirirad.4.  dem- 
dic.flc  homic.przmcdi.iii  dclid.veib.  a fas:uUace.nu. 
O.vcrfquincoarU. 

1 7 0:10  pado  cui  poflit  probari.t  mottis  canfain. vel 
maleticu,quenTdcdi|rcopem  pneffaiidn.  docet  Coei 

~ pol.ind;oonl'..p^4iH.20.vcrr.(ed  quomodo^fle  ^mc  Ii1 
conf27Jitf.i  i.vcri.namdarccMilam  adMarfiod.L 

nihil  inrcBC^no.z5.ver.capk>modoali.iingl.mtiita 
alia  ctia  adhaoo  opis  prxlbrz  maleficio  maiqriam 
congerit  Idem  d.prac  eri m,>;c6lbfn^a  niL* 

4p.vfquc  td  mi.yi.  quar  Icicm  oWiirro;  tuU  9 piarunt 
ad  probtiiiopcu»i2ctammihiCtiam,qiita4bi  plcuc.flC 
ex  ordine  ea  cacammct,qiiar  idcniinct  repetirr  in  d.l.fi 
in  rixai  nu.2p.vcr.vltenusini7uan(um  Bar.viquead 
nu.6f.fl.ad  Ici^Coi.dc  (icar,  vbi  cadt  onimtr.qitz  hu* 
cufq  tradidiinus,ac  plurima  alia  abundfljeirpltcaiiir,  ; 
prout  facit.flc  Fcl.m  d.c.Ucm  dignQ.de  h<MU4  ;m  lum> 

18  maquri  padofcognolci  poffit,  opcmfoilleprarih- 
lain  antc>in,flc  puU  malcticiQ>adcasBar.ind.l.Hifur« 
tl.S^ope.tir.dcii1r.vbi  td  pnecipo^  docet ; eiuktt  vefli- 
gijrin  fidens, iflcin  eradit  Ang.in  d.vcrbafic^o  malcii 
cio  fem per  afluit, ac  Bcrtachm.io  veib.  aDtiimm,ad 
quos  ce  tciiciOiflc  nouiiflmc  Anto  Gome&cotnmen. 
variar.rcfol.iorD.  hdedelj^.c.3.ou4X.  fle  feq.vnfufl 
udauo.flc  pnncipaliccrquxro. 

1 P At  rogerlc)uis,t  quibus  przfumprionibus,  fle  conie 
duns  polfu  u^ti  c^is  prarflatio/ptafumptloiiaque 
picfliizcxaduerlo  tolletur,  fiprobabitiir<5gie 
ganouein  fuifle  liciicam  ,flc  debitam^fle  ooacum  fo- 
lis  delinquentibus, fcd  cUm  aii}$;  quod  ad  illum  locu 
fbltci.ctani  accedere,  etiam  cum  armis,  quod  nulla 
lubcrat  uuauaua,laUd  buiulmodbqu^  nos  pocuifict 

per* 
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^'permoutte  td  Cc  fe  c6grcgandum,  dcoffimdcndum 
^delinqucntci  ftKrunr plurcsi  qu?  alionifii  auxilio 
non  iodigcbanii  9 ca  coDlucnidmc  lolrtum  (it  ad  ti 
aas  acCDrrrrc,cx  eo.  J timtanit  de  cdlanguineis,  vel 
Vtdcfiaidant.  veJ  v<  tanquammediatoies  1'candahs 
occurrant,  vel  virixaium  finem  contemplentur, q> 

’ polltemoadeodiflabantabeoloco,  inquofiicinus 
liiit  patratQ.vt  ex  illo  concurlu.vcl  alTiftcmia  irec  oc 
dfus  timidior.necdcIinquEtcsaudaciorcspomctint 
eflicirprouthaic  omnia  eleganter  prqfcquif  .D.oiaa 
Bia.Vulpcl.ui  coolipd.cx  proccflu.nu.4.vetC&  I icet. 

€0^C  LVS  10)^  ^XXLV. 

( 

ARGVMENYVM. 

Ex  quiburquis  probare  poffit  fc  ordinatu . 

%VMMARIVM. 

X OriinJlymfi  tftmti  mm  U frohtptr  Efi 

Jiopt  Utfr4tt*^P»o>$i^s. 

3 OrdtnMtminvtfiK^Bftftopo  JmtUxtrit  dunijjhr^non 

gjatdtt prhuk^otlfruMU.Contr.nu. 

4 OrdimaiuuiS^fff^igiutiodtbHdttiMi4uthorftatf  j>bart. 

5 Or4tft4tM^mtmQpr4fHmuur,tyjfirtnuJiordmai,4m- 

tnmbtt  atmffTobandt.  tt  eut. 

6 OrdsHatMtimJdttrdottmmonpr^fnmitnrjutd/ttorxtind 

tmsd  rtUiiuosfucrvsordtHtidtf(tiiJmtnor9i.Bt  cur. 

7 QuivuU  <<>t*Jt^M*miXii^it$crvelUotftmntftff4riuman‘ 

Uctdtm,4fuo  paito  ut procedat. 

$ OrdhuiMUnJaktrdomm  a vtro  proutdo,  {y probatf fidei, 
^ajktn$tmttq»ad  baktat  4hof  pnKtdehieaeJrdtmi. 

^ Csroft  Sorromat  Card.dUi^entu ;« prtmoutndtt  ckruii 
adordmetjacreu. 

lO^^toltu  Me^tJfdt  Epifeopr  fratris  autbaru  dilsgCHtia 
m promatundsf  cierKss  ^faerot  ordmes.  • * 

f I Ordswt  minores  probamur  ex  matonbus  concurrente  te- 
poris disfturnstate. 

i 2 OfdmatMs  pr^temsturbgitime  ordinatus  eX  diutamita 
te  Umports , mficontranum  probetur  i^obsd  contra 
alferertit  mcutnlnt probandi  onus, 
fi^hdinatvs  prafumitur  bgitssne  ordinatas  excommtmi 
repulaliomiVt  manuteneatur  in  pofiifiiont  keneficqdtb 
amtebr  t/f  adsadsceturbenejicrum. 

^^Ordtmatasnon prafismttarsegtismeordmatw  exctmiht 
'*  nt  nputationtjqsumdo  emjiarei  de  xtuofo  in^refiu. 
\qT^ecUraSioYef^.cancd.^l.a*xueA.pcfi9f. 
f.k'Ordi/utut  noaph^semstur  kgstiatk  ordtnatat  ex  diutur 

bineficudfa  vifitamt. 

X^Cefianu  ratsonertefiart  debet  difpofitio. 
gtOrdtnesprobarsfifiisntaelehcss  pereprmisficrtejei , ip 
indtcta.ttslndem^djmthaemdieia.  i 

l^Ordines  clertcorumpere^snorumpofii probari  txfidoor 
dmatOTufigfilo^qaandotfludnoSuw^iyi^riortrieiJ: 
ficusfifitmcognUum,<y  xtiirnomak. 
^oOrdtrsanteumtg^ta  JtgsUaan  probertiwdimslekrieorS 
pert^norum,^s$u.xi. 

32  OrdmatM!  tnfaeerdatens  prafumitur  kabete  reliquos  pr)f 
cedenuiordsnes  t quando  sawanms^tay.thffis  ordtnn 
Jufitpttfipftmpernafro  oreUaatofige^t,‘cihn  nihtlba  , 
biret  ai  iUQtprabaesdoSiVt  nec  tejtes^  mfitun/enta. 

%l  Ordinatus  vere prafitmstur  ordmotasrquaudo  mtfiat  «-• 

. kbrauitdsuherno  tempore. 
pjpOrdtnASusxxre pr^ettmi  ordinaiuf  cu cekbratione diu- 
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WlUllJcltUIUquosordinca lactor,  velu 
ti  ad  rubdiaconatum.rd  alios  etiam  mfiniom  ordi- 
nes,cl  non  ctedimr.neq;  talis  (Irxlumirarrnifi  id  pi<». 
bet  mr  fi-ripturam.vt  iKr  litcras  fili  Eptieopi  reifanio 
niafes,  vt  afleuerauit  Inno,  in  c-fiipet  his.  poli  ninio. 
vetf  fcd  qtiiddices.deaccurat.quem  rclcrcnduicqoi 
tiit  Abb.inc.vnic  nu.l.dclir.  comcll.  idem  tradidit 
lely.in  d.c.l'upcr  his.  fubnu.18.  verf.  Icita.ivltinli 
concluCo.ercomcxiuc.lcgum.  x.q.i.  probatur  inc.' 
i.de  tempo  otdi.lib.d.q'  haocturriiam  pcrgl.tin  e.i. 
de  ceniib.  Iib.d.  Sr  hocEtplacuit  Cuid  Pap.  indcciC 
jaa.rcperiiurinllrai.fiib  mi.a.pettcx.l.  fi  qua  per  ca- 
lumniam.C.dc  «piic.8t  clcr.at  in  hancrerpotidit  fen 
icntiamAlex.in  confit  17.vidercmr.in  fi.vol.7.  qbus 
accedit  Rcbuf.inpraxibcncfi.tmi  de  Ibr.lme.ioniu. 
nuin.aa.irr  form.  di  mi  fl'  I Iit.  nn.S4.  & pt“»  bisfetirii 
Spcc.titu.de  probat.S.  i.lub  onin.S.vetllalia  orJmis. 
Bettarhi.eriam  in  trad.de  cpifcop.ina.  par.i.qucft.. 
i6.ailegatBald.in  d.I.  fiqira  percaiumniamcoluml 
4.vbi  aitcrcdi  litcrisEpHcopi  de  1'acerdotio  clerici. 

Etadeoquidcm  hnicncccflccil.tvtdc  iuoordi- 
ncdoccatpCTliietastcllimoBialesIuicpifcopi  ,vtli  ' 
appanicrii  illum  non  fiiilTc  ordinatum  ad  clencata 
a non  Ilio  Epilcopn  iinc  literis  dimifibriis  cinidem 
videtur  illum  non  pofle  gaudere  priiiilcgio  cidhcali, 
vt  videre  ell  ex  rex.it  gl.inc.eos.Sc  in  c.vlt.*  glo.in 
cap.i.detempo.otdi.&ipiali.otdi.in6.&  itafevidd- 
feiudicati  in  materia  bencfidalia  in  caiilii  recreden 
rac,rcfl.irarCaira.in  conlucr.Burgun.rub.i./.6.inci. 
tnciriets  icfergens.fupertex.lomcmi*.  lubnura.i].  . 
veri. Icd  quia  hiefiimu». 

Alitn  tamen  t fen  Iit  Gnid  Pap.in  dcci.449.ineip. 
Ludns  effiaus  ell  cicriens. 

H*c  tn  intclligctc  poteris.vtcnm  onJinaf  t * quo 
piam  fiulfraganeo,  debeat  de ciusauihoiita ic  proiia. 
rc.cfi  n6luordmarius,arg.eord.qurnor.  Pel.dicx»  > 
in  iutepcrito.de  offi.  delega.  St  ita plotre5iciehi.-rire. 
multis  in  cafibasfibtoccmrennbniridixit  idS  ChauT. 
vbi  fapra,rumqHia  dicmirinbtiilisEpireoporit.ru^ 
faganeonOT  .quodpoflumexeredr  pontificalia  Itv 
tali  diocccii.dnmmodo  dc  Epificopi  loci  procedar  ii- ' 
Cemfa ; dc  ea  ctg6  conftarcdebct  t ita  intcliigir  ipfe- 1 
met  CH  Jfiloeo  fuper»H'ritl;«o. 

Conclufionis  vero  noftreratidlHicflcpoicll, quo- 
niam in  dubio  quis  ordmalusHioiiprifcliiniitur.imo 
mrfiusnonordinaras  pnrfnmi  debet.fietnndum  LUo»> 
dcPcn.ml^vnic.verfiii.C.dcqtrxIlor.lib.ii.St  Alc.  . 
in  traa.przflttntf  .reg.'x.p'Tluinp.4  "u.x  qui  ad  hoc  1 » 
citat  cprcsliytetfiuSdilliSfideoptepterprvfiinaptio 
riem,  quam  contra  Ic  habetit^rlcrcam  probate, 
pfoponit.tanMam  itis  inrrtfi  jftfs  fiindainenraio^hb  • 
quiaccniarc.C.dceden.81!  eu.qui.lfdepnobalxl.eris  • 

^infiiCcombet.qu,illilisiraiin  clcricaiosnonellA>  * 

natura  : qUIi ncifio  liiHiiitiircIcticm  ordin.aniS.^^leAi 
confil^ml^TO,&  pereinSitlleganWih  debetprO 
bari;vtpoft'Iriiio.Sc  AfabifHpbiriditCtauin  confivxsr  • t 
dtlbirarurcflica  tc(lamcnmm.nii:a':i&  Dbc.IncOnHL  1 
lieancaufia  lpDliarioniy.hum.fexM>,  St  tdein  iu  cap.  t 
_ - ndum.de relcri piis.' 

mim.4.  «fd  iudfc.vt ' 

. - I r -f inc6nC3b7-defe- 

lfeiylib.1.  ■ ,.4.  .^  ,. 

' Bi^ridcmcicrhWtffiortSveliitiampEes.tvradeowe-  ■ 
ra  fit.vrrtefclhfficiarollcrtclere  literas.giordmatni  fit 
IkliceidOtOT'’*  (Ici<|’ex‘ofdinemaion,&  facerdo- 
tili  ptariilnrieldicat.qfi^fcrcceircridtorainrs  nwioai  * 
ICV  ni  iflatrilo  ptonurtCialo.tjDl  vulr  conrcquent.ef 


— ' ; — ■ cAitiu uio.  k'iuiiurieiaioiDois'uir conicqucns.cu 

fiiralvellebtnnentcciraiW  IntccCetthy  1. ad legatfi  > 
u,t4i>jUmmnclaris,,niff4.ci«tirtrupr^ym  St  l.aartmblobBem.  ffiddpSicur.qiii*  hociionob- 

ti  A»uiAm$qytt,ttUmp.r„  ftoJoUmmuu  mflrumuti  liante fatUftoiVcijr.red habebit  priiMIe  lilerax  eu- , 

pTAjyinMT,^nJ.,wi>M,m!pcatoiKfnl,Aiuri.tt  iuslibet  ottIliliSiVtplacmrInn.in  c.fi.fio.f.vert  iBfc 

*"  ' lEtiorib.rtliVljidli  Abb.thlP>9ritfiJ|ujft>;anM 
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Oo  4 dede- 


lofephi  Mafcardi 


{(ecler.^rtgn.idem  ftnfit  Bellam,  in  conf;  jo.  coU. 
circa  fin.  & aperti  tradidit  Batto,  in  J.  illud,  ff.  dcac- 
quir.hxr.iftis  adhaeret  Crauct.ind.conf.134-nu.4vc» 
potilTunurti  rationcicluia  potuerit  quis  de  fa^Oi6c  pcr 
faltunn  proinoucri  ad  «ordines  maiores  praccrrnillis 

minoribus, ‘vt  faepius experientia  docuit, & habetur  in 

tit.de clcr.pcrlalf.promo.  ibiqjCrauet.  rct'cHit*qu<^ 
obtjciebaiurde  tegula  antccedentisi&  confequentis, 
7 dcclatansallud  procederet  in  his,  quae  pendent  i me- 
ra voluntate difponcntis:  fteus  in  aliis,  vtcft  in‘colla- 
tione  ordinum,  quxquidem  non  pendeaia  mera  vo- 
luntate ordinandiSjniii  praedant  rcquiliraiuris,vt  & 
fcripfitCalT.inconfucr.Biirgun.d.rubii.il.d.fubnuni. 
io.verf.addc  alium  cafum.in  fine. 

S Ampliationem  hanc  primo  limitabis  | no  procede 
re,quando  quis  probaret,  te  fuifle ordinatu  ad  certum 
ordinem,  vr  nrcerdotium,  i viro  multu  prouido,&  ho 
ncho , ac  probata  fidemam  tuepraefumendu  cft.quod 
habeat  alios  ordines  priccdcntcs  no.n.vcrilimilc  eft, 
quod  vir  circumfpcaus,  & tanta;  fidei  ordinallet  cum 
ad  maiorem  ordinem  , nifi  fibicSftitillct  de  inferiori- 
bus ordinib.  fic  declarat  Innoc.  in  d.c.  i.nu.3 . de  cleri. 
pcrcgri.&  ibidem  Abb  nu.j.idem  Abb.hoccofirina- 
uit  in  c.nifi  clset  nu.?. in.i.not  de prab.arg.cius,quod 
idem  Abb.inquit  in  c.te  nobis.in  i.oppol.nu.i.eo.iit. 
de prxb.de  Bald.inmargar.vcib  ordinariovcrf.vlt.li- 
cei  lecijs  dixerit  in  h li  lolcmnib.  C.de  fid.  inllrumcn. 
ad  idem  rcfpondit  Rimin.in  c6f42<5-nu.44'Vol.?.atq; 
Fcivinc.vnimu.i.  vctiiiremlimit.-i.de  Iit.  cotcfta.cu- 
ius  quidem  limitationis  exemplum  poteft  afferri  in  il- 
9 loCad.  Carolo  Botrhomxo  Aichicpileopo  t Sanflo 
Mcdiolancnfi, CUIUS  etiam  mortui  landlitasnuquain 
intcrmoritura  eft, qui  prius, quam  viia  cxccdcret,lein 
per  i.ita  diligentia  in  clericis  ad  ordines  facros  piorao 
uendis  cfus  eft,  vt  nulli  penitus,  quin  rite,  non  per  lal- 
tum,yt  dicitur, initiati  eflent, dubitationi  locum  relin 
quacr.Cuius  landiflimi  viri  vitam, mores, & inftituia 
cum  libiadimitadumminquam  in  toto  liixvits cur- 
riculo no  ppofucrittcligioiiflimusAiitiftcs  Nicolaus 
joMalcardiis  frater  t inihicariflmmsMatianen.juinlu 
la  Corno  £pifcopus,cade,qua  illuft.illc  Card.diutur- 
nacirculpcdionc  in  promoucndis  ad  omnes  ordines 
retto  ordine  clericis  in  pta:feiitia  vtitur,&  femper  an-' 
tca  vius  eft  ,cuBrugnauEpiIeopuscllctadcovtcun- 
ftis  compertu  elle  p^lk,eum  icinpcr.y  t in  c^'tais  om- 
nibus , ficpotiftiuiumnac  in  re  lacrofaivftx  Tridciiti- 
nxlinodifantlifiimain  inctbodum  fuiffcfcquutuin. 

^cundo  loeo  eandem  ampliatione  limitate  potc- 
« I ris,vt  locum  fibi  non  vcndicet,  quado  t cum  ordimb. 
niaioubusconcurteici  erum  logum  temporis  fpatiii 
vtfi  quis  probaret, fctollcratuin  lU  faccrdoiio  Ipatio 
dc<;em,  vel  viginii  annorum,  nam  tunc  ex  maioribus 
ordinibus  probarentur  etiam  minores  : fic  placuit 
’ Gcm.ioc6I.9icol.i.inptin.quciu  fcquutus  eft  Crau. 
ia  eonf.s6,nu.45.vcrfputq,  quod  M ordinibus. 

Nnncautemeondufiaipla  limitanda  eft  primum, 
12  vinon  procedat,  vbi  tata  ciTct  ptxfumpuo  t pro  otdi- 
naco,qu9  transferret  in  alium  onus  probandi,  vi  fi  raul’ 
to  tem  porcin  ordine  fubdiacortatus, vel  alterius  otdi^ 
nls  infcruiuiflct  eo  enim  in  calu  n6  qpus  eflet  proba- 
rc,fc  ordina  tum, -quia  e*  diuturnitate  tcijiporis  prxfu- 
miiurlcgitime^Oidinatus^-nifi  per  cxcip^ntcm  coira* 
rium  probetur:  fic  dccl.-irat  Iono.ind.c.fiipct  his.poft 
n.  lovalifcd  quid  dic(»4caccu|a.&in.c^aoiiulvbi 
cuaiK  Hoft.vctf.quidfi  aliquis.dcco,qpifu.l^cep.or- 
difl^uiturf  el.ind.c.fupcr  his.uu,i8.ycr.ic;ita,&  Wti 
* tna,quidiacvna mctc*6mncsidfcnntcS«ib.idcin, 
dpcuK  iplcmctFel.i'nc.oUm;  nu.i.vcrf  quod  autedi-j 
cilnno.dclit,c6tcft.&  in  cillud.col.  3 .ppft  5-vcr . 

adde  etiam  Inqo.  de  pr*fumpt.iftisadiungeAbb.  idc 

fcnricnic  inc.fiiQqt.nu.23.de  pa  hoc..vbi  tcl.ou.29.m 
prm.dtpfOpcfi.verl.  conucnitctiSdetciod.idpra:tc- 
ica  dcwcmiiiauac  DDJ^outtdccifc^alias  «4-vbi  c6 

»y 


tra.de  ,pb.in  antiq.indcd.p.alias264.u}iseft  opiifidi 
de  cauIipol.&  pcoprie.in  antiq.alTcrentcshlc  opinio- 
ni i.inqua  xquiore  femper  cofucuiircobfcruari.  & in 
,dccif.i.aMas4.  pofl*drorbcncricij.  dercft.fpol.in  noua 
ifimilc  eft  huic,qi  decidit  Bifign.in  deaf.  4-  datur  arti- 
culus.detcfti.  vbi  per  lapsu  tpis  logi  prglumiturautiio 
riiatr  £pi  intcruciiillcin  hafpiralisinlbtuiionc.  hoc 
idem piaeiurGcm  inconf  9i.prcmitOiq>poffdroti. 
dicens, in  oidinc  ^bando requiri, quod  probet  tolccS- 
tia  diuturni  tcporis.ide  fentit  Fel.  in  e. licet  Heri.  CoU 
4.11U.  lo. vcrl.s.concl.dc  limo.qmb.  aflentitur  Barbdn 
in  rcpct.l. Icicndu.cdl.z6.ff.de  vcrb.qbl.vbi  ^banit,q^ 
fiquisfucritordinam ad- (actos ordines,  nccp  ccftcs, 
vel  inftrumcnta  conlnrc  polfit  dchuiufmodi  ordina- 
tione ob  temporis  an^iuitaiem,tamcn  probatu  ftiif» 
lc,ad  hos  ordines  prorpocum,  fi  inter  cos,  quibus  cutn 
dixit.fcprotaiigelTiflcc6ftabit,arg.l.^.adS.  CMacc- 
donia.quod  etiam  fequutuscftSoc.fcn.incoDf.258.  ia 
caula  vicarix.  col.z.fub  num.;.  V0I.2.  inqtiicns,  quod 
vbi  quis  filii  prxlcntatus  ,&  inftitutustanquam  cleri- 
cus, & accoly  tus,  fundata  fit  inrcmio  propter  appro- 
bationem fupcnbris  , vt  & confirmauit  Crauc.  ind. 
conf.134.nu.40.vcrf  nonoprincipalitcriftisoinnibn\ 
fc  fubfcripfit  Tiraqucl.  in  tra<ft.  prxfcript.  i ■ gl.  4.ia 
vcrb.dix  ans.vcrf.dccimofcptimo  huc  pertinet. 

1 ^ Iftud  tamen  limitari  debet , vr  procedat,  quo  ad  il- 
ludiVt  quis  maniiicncatur  in  poirclfionc  bcircficij , n6.. 
autvt  ciadiudiceturbenefiauni,adhunc.n.cft'cflum 
iiofufficit  probare  corauncrcputationj,  &’diu  in  or- 
dine dcireruiffc  j fcd  ncccffc  cftdc  vero  titulo  docere , 
vt  volucre  DD.Rot.in  d.dcci.z64.talis  cii  opinio.pcr 
c.i.dcrcg.iur.in‘6cui  ediicninquod  ijdi  DD.Ror.de- 
tcruiin.-uicrc  in  dccifi*  alias  343.  non  ptxfumuur.  de 
pi  xfimiptioJn  anriq.jquo  in  loco  aiunt,aliquc  no  ptf  - 4 
fiimi  legitimum, quantu  ad  hoc,  vcadiudicctur  bcnc- 
ficium,nifi  probet  Icleghimum:  fccus  quoad  cffc4tu,> 
vtquismauurcncatiirin  pofrcffioncbcneficij;quonia 
eocaiu  prxfumitur  legitimus,  nrfi  contrarium  probe- 

tur.  qium  dccif  fcquitur,  & declarat Ctauct.  in  dict. 
conf  1 34.  num.  40.  hoc  idem  habetur  ab  jjfdcm  DD,  ( 
Rot.in  dccif  { i z-alias  1 ;.nota,  quod  clcricus.de  pro- 
batio, in  antiq.  qua  derequamplura  nosfupra  incon  t 
clu.i.in  vccb.  Abbas, 6c  incomn.304.  in  vcrb.clerica- 

tus. vol.i.  tradidimuss.idealocanunc  tereijcio. 

14  SccundofublimitabiseandSlimirationcm, vtflo- : 
eft  non  habcar,quandoqftcndctcturcdtrarium,quia 
forti  coftarct  de  vitiofoingrcflu, vel  ,pbaicturdcnoit 
proinotioncjquo  cafb  eflet  materia  obicftiua,&  debe  ^ 
rct  plene  probarijVt  protulit  Bellaip.in  decif.  1 54.^vtru* 
fiincafu  pfenrationis,&  ita  declarat  Fel.in d.c.  licut<rt 
nu.;  i.vcti.rcrtioaduutcdcrciudie.inferensadillud»  t, 

uod  licet  prelatus  diu  tollcrauitfubditft  in  fuo  bene 
cio,non  poflit  eum  compellere  ad  oftcndcndu’tttu-' 
lum.  tamcpoflcin  fc  afTu mere  onus  probSdidefcfbft  f 
tituli,vtetianot.  Abbin  d.c.licet-Fcli.  dcfimo.cxquo  1 

15  iun'.saxiom‘aicdedaraturrcg.caccl  33.tdcuien.pof 
vt  iila.f  intelligi  debeat,  quod  tricnniom  cxcufct  lolu- 1 
npdoccntcmdctituloilcd  non  impediat  volenti  pro 
barc  contrarium;c|uia  iltarcg.canmmmododefcndic 
poindcme  pacifice  uiennio  a poflcftione,&  no  a pro-  - 
prietate.,  ita  fuifle  iudicatu  in  Rot.  reflatur  idc  Fcl. 
loco  proxime  allato,  vbietia  idi  cfleafiirmatin  pof-  :: 
fclUonc  dcccnali,  qux  defendi  t pofTefrotcro  benefici; 
cxcludedo  alium , fcd  no  dat  poffidenti  titulum  hoc- 
que  comprobat  ipfcmct  Fcl  ,in  d.c.illud  nu.7.vcrfier- 
tiocftaducrtcndumdcprxrumptio.  poftHoft.  Abby  : 
& alios  ibi  eongcftos.pcrtex.inc.dilcdo.de  prxben. 
j.Tcrrio  liiblimiiari  {wterit  cadi  prima  limitatio»  vt  : 

»6  locuiibi  no  vidicet,  t fi|pbaret  bnficiu  nfi^  fuifle  vi- 
firatu  a fupcriorc,-qa  forte  fuit  captus  ab  hotbb.vcl  ali 
ter  neglexerit  vilitate  ,piiincia,  ve  nonullotu  moscft.  t. 
tue  ciuin  ccllarct  ro  comunis.perq  Doc.cofidcrSi  pof 
Ibfttoncm  diuturna  opaarj,  vt  poUidcnsaliquid  ^ba- 
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^ non  rcne4tur)Cx,eo<]uod  non  ell  vcriHmilCi  quod 
Otdinarius  fuiflcr  paflus  talC  nonordinamm  polfidc- 
tC)3^obtincrc beneficium. nam  fi  nunquam  vificauit 
n6 ibtuit  vifiiandoium  defedus cognot<xrc : & fic 
17  cdlamc  rationc,ceflarctdcbef  difpolitio.l.adigcrc. 
S.quamuis. ff.dciurc patro.vnde aliuifde > quam  cx 
iongatua  pofiefiione  nccclTcerit  probarci  Ib^motu , 
& titulum  habere  Icgiriinmwvt  cenTuit  Fely.  in  di£k. 
^ap.illud,nu.S.  verf  4.  cll  aducnendum . de  prxfum- 
ptio.ac  ind.c.  ficut.  fub  num.3 1.  veri^  quarto  aduci- 
tedereiudic. 

Secundo  principaliter  limita  conclufionem.vt  n6 
iSprocedatin  clericis  t peregrinis, quod  ordines  etiam 
per teftes,  & indicia  probari  poflunt  j vtftaturum  cft 
io  c.intcr  quaiuor.  Se  c.lcq.cu/n  glo.de  cla.pcrcgrin. 
quo  in  Ipico  id  confirmauic  lnno.num.<i . Se  Abb.ntv. 
5.6C  4-  vbi  vnum  addit  Abb.cx  mente  glo.quod  indi- 
cia lufficientia,  Se  idonea  argumenta  ad  hanc  proba 
rionein  erunt  figilla  Epifeoporum  , vel  etiam  ipfius 
Epilcopj  Iblius  ordinantis, ii  figillum  ik  notu , e.  ex- 
tra neo.7  I .dill.  idem  Abb.  in  e.  tua  no^  nu.  3 . de  cicr. 
petegr.vbiaudioritatc  Inno.cod.loco  firmat.quod  p 
pizlatostcftificantcsdc  ordinatione  poteft  probari 
ordinatio  ctiam  fi  non  fine  ordinatores . 
tp  Ad  id,quod  diximus  de  figillofeii  aduertendu,  qd 
G figillum  eftnotum  ordinatoris,  per  fc  folu  fufficit, 
te  probat  prxeipue  fi  fitaflcrroritnfi  vero  iit  tcrtinio 
nialc,&  incognitum,  tunc  etiam  mille  no  fiifficcr^t, 
Vt  dicit  Abb. in  d.c.tua  nos,iub  nu.  1 . yerf.  dic  ergo,  q 
»«)  hoc  fcquitur  loan-dc  dcr.percgr.  & licet  nonnulli 
*ioopinatifinr,  qu.indoque  figili.a  fi»lTiccrc,tCt  fi  igno- 
ta fint , ex  quo  non  ira  facile  ialfifi cari  poflint,  iicut 
poteft  vnicum  figillum  cx  fimiliillius , quoddicinir 
de  reftibus,  qui  licet  aliquando  duo  fofiiciant, tamen 
quandoq:  exiguntur qumquc.vcl  pluics,nequid  fal- 
litatis  machinctunl.  vlt.Cde  fidcicom.&  l.vlrim.  C. 
de  teftam.arramen  iftud,fquoil  firit  didum  Hug.)nd 
placetHoftien.ind.ctua  nos, ea  ratione, quia  non  ira 
ncil^corrumpunturquinq;  teftes,  ficut  duo ; fcd  qui 
fimlpcndo adulterae  vnum  figillu,facilc  poflet  adul- 
terare ccntu.c-cum  oiim,dc  doloNam  falfitasfigno 
jurn  plurium  peda  ab  vnicoadultcrante:  falfirasaut 
corruptionis  reftiuin  ponderi  reftibus,quipluressut; 
defideb  non  cft  ita  facile  cotmmpcrc  plurcs  teftes^ 
ficut  vnum  {ulum,6c  cum  Hoft.tranfit  Abb.ibid. 

•*!  Vt  tamen  aliqua  ratione  j hi  inter  fediflidEtes  au- 
siores concilientur, dicere  pofTumuSttraditain  dido: 
^ tua  nos , in  quibus  habetur  quinque  Epifeoporuna' 
ignota  figna  fufticcre  ad  probationem  ordinum,  ^p-; 
^derc , vbi  vitra  figilla  huiuCmodi  adhiberetur  ctii 
vnicus  teftis,vclialccnvaiiqua  vniusex  figillishabe-. 
Ktur  notitia , fine  alia;  extarene  probabiles  conicdu* 
xaK  aut  ad  minus  aliqua  de  eccicfijsillishabcretur  eo* 
gnittofahem  peofitroam  ificcft  arbitratusHofticnC: 
in  dido  csp.tua  nos.de  tbi  Inaoc.nuin.i^tquc  Abb» 
col.a.  circa  fim  ' i <'i 

•a  Tcniblimlttbisnoprocedercincoit^iamanni»- 
^.clapfisordinCsfulccpit , nechabentUTteftes,  fiuc* 
inftmrncnra  fuiceproruiivordinQ , coqqod  illa  forte 
^ilcrirproptct  bella, incendia, dcprcdationcs,&  hu 
infinodi  i conftat  tamen  inter  illos , inter  quos  vitam 
cgit>illum  ptorordinato  (e  geftiftcjhoccnim  tunc  fuf- 
ficir,dc  erit probariolutHcicns pro ipfo ordinatos  fic 
profitendo  docuit  Abb.  in  d.c.intcr  quatuor,  num.4i . 
4reri.quodenim  de  olcr.pcrcgr.arg.oorum,qux  habfi'. 
tjirin  d.l.r.ff<ad  S.OMaccdonia.dc  Cri.Se  3.  di^sby. 
n6bapriz.-i.id  mihi  Placcntiffjdumitt  Reucr.  Philip 
pi  Scgha:  Epi  feopi  vices  gercm,in  fadi  contingentia 
cueniiic  verd  tcftari  p^rfiufn.nam  cum  Reucrendi/s. 
loan.Baptifta  Catteliius, ibidem  vifitationismuncre ' 
fungctcrur,cdidoqs  publico  cauiftet.vtdcfuisvnuf- ' 
quiiq,- fingulisordinibusperlcripturas  doceret, alio- 
QUi  fulp^eo  ipfi)  iatclligcrcuB:;  presbyterum  qu6*  : 


dainifingulorlim  ordine  adminiftiationeamoOh/'’; 
quod  pcrinftfa , qua;  temporum  iniuria  petierant , fc 
ordinatum  no  probaficr.  Quod  cum  rcfciuiftctani- 
pliiriimis  Catd.Alexand.F>irnd'.cori  tcftatus,  palicy 
proicilus  cft  ilium  pr^sbyteru  ani  iui  Pauli  lll.Ponc» 
Opt.Max.CapclIanuiti^ifte  , Secundem  pro  faccc' 
dote  antea  fc  gcftiflc,huiulmodique  vere  fiiifle:<;uius 
iudicio  propter  tanti  viri  virx  integritatem , libens 
ego  acqqicui,'.  Se  eundem  pra-sbyterum  in  priftinuui; 
a quodcicdUs  erat  locum  rcftitui . 

23  Qqarto  innira  conciufioncm,vt  vera  non  fir.fit^r 
barccur  aliquem  miflascdcbraOc,idq;lacpiflime  ,dc 
diu  cxcrcucritjVclutip  decem,  vclyiginti  annos.ni 
hoc  calu  ccnfcrctur  vere  ordinatus,  nec  alia  opus  ei: 
fet  probat  ionc.-iuxta  ea.quxaradit  Cratiet,  in  d.confi 
J34*numut.i.vcrl‘.uon  obftat.quod  teftes, quib.  con- 
ucnit,quod feri pfiu Dee.  inconf.  t35.adiuftificario- 
nem.  circa  prine.  ^ 

X4  Iftud  fiihlimiraf tunc  demu  verurfi  efie,quandofu* 
mus  in  dubio.-vt  fi  in  cotrouerfia  vcrfciur,an  ordina-* 
tus  fit,ncc  ne , Se  probetur  huc  miflas longo  tempore 
ccicbrafic,  in  dubio  inquam  cx  hac  probatione  ordi- 
natus pncl'umic,fcciis,vbi  cGcmusin  cafu claro, vtli 
appareat  de  veritate , Se  ^bationc  in  contrariu ; quia 
tunccclcbraciomi(rarunufui!icit,rcd  ftatur,pbatio- 
niccrtx  de  non  promotione;  ve  in  his  terminis  tndic 
Crau:in  d.conf.  i j4.nn-4.cx  eo, quod  prxfumptioncs 
l.vlt.in  prine. ft'(p  mct.cauf  l.  nuptuia  in  lin.ft.de  iur. 
dot.i.^um  de  indebito  S).  I.  IF.  de  probar.ide  pene  cft  , 
q>  ptxxlitum  eft.a  Paul.Caftr.in  conf.S  i.  luxtarccen- 
tiorum  imptcfiioncin,&  fecundum  antiqua  incip.ia 
caii(a,qux  vertitur  irucr  Rcucrcnduin  Patrem,  C0I4. 
ad  fin.vol.z.3(.ab  Imp.in  conf.  1 io.iu  caufa,qux  vcc- 
titur.col.i.ywf.nccobfiat  fi  dicatur, quib.in  locis  vo- 
25  lucnint,^  ex  antiquitate  rpis,t  non  prxfumatdr  pro 
folcinnitare  infth  > quando  ex  cius  infpcflionc  ,pba€ 
de  contrario,  vtid£  hmdccifiim  aBdlam.decii.ij;4. 
vtrum,fi  in  cafu.&conf  lacol.  10.  in  prin.  boc  idcin 
ConfirmauitFcly.iti^d.cap.ficut.nu.sj.vcrffcptimo» 

& vltimodcclarilt  de  re  iud.  przfumprioocm  enim  , 
qux  infurgitex  diuruinitatc  tpis,  non  cfteadeo  etfica 
..  cem  quo  minus  contrarium  probari  po(nt,vtno.Cy. 
ki4.fi cenis annis,in  laquxft.C.de  pacl-3c  Bal.in  l.a. 
iu  fi.Odxdot.promif  atque  Alex-incofit  1 3.liipcr.r. 
dub.vol.i.Sc  Abb.in  conf.6r.col.vlt.vcrl.  itemanti- 
quifas.  Jib.  1.  vbi  contra  iftam  pra:fuinprioncm  anti-  ^ , 
quiratisadmictitur  probatio  in  contrarium,  cumbis 
..  cranlit  Gabr.Rom.in  fuis  conci. lib. i .tit.de  prclump. 
conci.  1 .num<;7- vaf  quano  limita,  quo  in 
intiniros idem  fentientes  congtifiit  • ide  prstcrca  c6- 
probat  Alfii&.indccif.  107.  in  caufa  domini  Morix 
dcMoujs.nuin.s.dk  Dcc.mcouf  i64-Jincaula  Ma;* 
gnificotamCominlhi,nuhi.i;.  ■ ' , 

a6  Ad  hoc  tn  velim  aducrtasif  multos  contraria  hac 
iniefuifle  mete-imerquosadeft  Anchar.incof.ti6. 
cx  confili)s.  vbi ipeciatinvtradii, quod  cx  curfu  longi 
tpistoliiruromnisdefetftus,  q polTet  allegari  in  alie- 
natione rei  EcclcliaftiLaiif  pofiio  ctia  Ii  cx  infpcClto-  . 
" ncinllrumcDtr.corift.mir,  quod folemnitaj illa hoii 
intecucnciinquia  diurgrna  luentia),  Se  patiCtia  coru, 
quibus  cum  res  gcfta  fuit  ,&cit,  qiadusptxlumatur 
iolcmnisicum  non  fit  verifimilc,  quod  alioqui  patsil 
lud  tolciaircr,&  iftud  lrqtiiiuri>cc.)in  conf.342-  vifo 
pund<^&  diligenter  coulidcratis,nu.ij.vcrf  no  ob* 
ftar.&  in  conf^v.nu.  iz.Soc.iua.conf  $6.na.4.vo4.2 
Mcnoch.in  c6f1.nu.203  .vol.i.  Rol.  a Val.  in  col.z. 
num.  t'i  S.&  leq-Yoium.i.  6chanc  partem  magis  pof- 
(e  delendi, firilincri  inquit  Fdy.in  d.c.Ccut.uu.ii. 
verf  fcd  conrrarium.de  re  mdic. 

27  Pfiorcm>tamcnlcntcntiamtclI<*c6itcrafc,riben- 
tibacccptatri,&Ula  plurcs  habete  nu.&  p^ctc  DD. 
s qui  eam  tcnucrunt,attcftaturSocin.iun.  inconf  s6. 
vilopuadmu.  ai-voi.  2.  vbi  criam  concordes  cua<.y*’> 
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^ » Venmrtwnentjp  recooeilUridis  hisimcr ft dUTcf$’  lotoqr^m  traxetiihm^i4ori^aHtmf^ 

tibusaM^^wibu8,conlidewbi$»^AnchaMnjdconC  xMir«vtdt,  illoti 

^36.&affccteiBlotis&ipaiusa<ldu^J9nddkunt>iO  uprcautm-^niO^r^.-  l -■■  ' ^ 5 

Icmnitatcm iiiftrumend.ptxfunii  cx  antiquiratc tc»  ioOr^inai4icmdt$at  a^i MH/Hpfedeffmpoti^JirWf^^ 
poriSr«ianiQdandoccitifljinc€6ftaidco6h  fpl«|P;  ,f^n$mjvoiHmdum^<i«andMattr,  ftr  qmtm  deb4fS^' 

tamnnn^olunt.id  pteVunu  «iam  q&  «In*  ,.  iUr^ytjfid^tmbtaUtU  ne^ottm 

fi«iUonemftrumcJiuap^r«,quod folenioii^sooft  . 'hobtik ad  trat^ttmdtim f mnmpt 4rpmtio^tdfdum 

iMerucnemj  ea  talione,  vtip(i<^cut,,quiahc^^^  'GimiattnL^,  ' i -.  ^ f '• 

tumento  alienationis  no  appaccatdc  Iblcmnit^te,  i i-OaigopatrUnanamndt^iryqMgn4ocnmotif>$mfiMfn* 

tamen  quia  in  alio  inl^mmcrofcparato  potuit  inttir;  \it,rtartmMmdomkiUtm^^^  > 

iltniflitVtfolant inquam, ^(UntciftaiinpolfibiUratc,  -iiOrigimm auijiqjtiturntfoiMtaviHoJltruihtu 

iiaiul  cum  dhuurriiute  temporis  pr^lumcndu  litata  \ 5 OrisattmlHmtii^qmdtontrabihirradiomon 

■cucniirc,&ilicp^ptcrh5c  dubitationem  >anrciiwct  a^difundmu^ttutinea^qud^rd^imbumjp-i^^  ^ 

iblcmnitas i ntcrocneritin alio inftrumcnio,  <p  fieri  latununiiqnnn.^.  Jr  * V-  a ' - 

folct  feppraiioab  inllrumcnto  aliena  tionislfccundu  14  Qrigtnnn  fiuciuilitatis  fiepihvt^pf^npTodmm 
cautelam  Ca(lfen.in  d.con08t4upcriusaddudi,c:»*  ■ mJhumnUmmyinauotimfaitrfitHihiriHu^nexI^ 

neniuntpredidiSctibentes,  quod  propter  diuturni-  mdaMtxrprjAartfuamciaHkdtthL^r  " ' 

Mtem  temporis  prxfumi  debeat  ,quod>interuenctic»  1 5 Origo probatur  ex pri^gj^d  P^etpihtreom^ptuJ 
wiamficxmlpeaioncfecundiinftrumcntiappareac-  ..  qaibxsqitiittHisaliemutwbitappelbMr.  ' / • 

' nonintcmcriilfc.  Vemm  ille  non  eftcalusnolier^a  16  Origo  pi^md0xfipHUbris\  trcdptms^IHii^smdfn, 
4lkimus*qu<xlquandoapcrtc,&  ccrtitiidinariccoftct  mottii^uxfitajfmt  inurvrbttntiittoMgtmaritibH  tM 

< denoo/olertm»tatctamcxpriori,quaincxpoftcri^  fttfefaisprobdreVuk. 

iiinlinimeto,&  quod  nui  Ius  dc  hoc  dubitate  pptcft,  ly  Origo  prdbaturtxti^‘lrumtntuaHt^i^y  m qutbtu^ 
'ittttCnonobftantediutumitatc  temporis  non  {eftp-  agptllaturciuistaitteiuftath . 

fumenda  ipla  folemnitos,  quia  nulla  ciUdioack)r,p-  i g Oftgp probatur tx kbroxpmi,m quo ^tifttertiitrtolh  ' 
batio,quim  illarqnxex  cuidcnriafaai  cooftanaUo-  atiutvrbU  euumtratm,  ip^pmnUkmotfttfitQtontm 

qui  effet dicercjfeJfitaiemellc veritatem, &iub hoc  . fiib^ti&ptriolu^i.  i '>  u ’ - - - 

ftnfa  voluit  Fcly-intclligctt:  Ancha.&alioSKluosad  19  Origoprobatur  axeommunit^mtom  ^ qua  quis  tomrnu^ 
bancpartetdadducitirididiocap.ficunnum.j^.veri;  mtrrexifUmaturorigimmtxtaiUocoduxifei  . r 

bene  fateor.dum  citat  Alcx.in  cpnf.  37i-vtio  thema-  20  Origpprobaturtxprmdqgio,  quo  quiita»  Huitotaiatur 
fefoprafcripfoadfin.vo^um.^  fedlecundumrtcotc-  ^tustft.  . ' , 

Ticotnm  impitflionero  ed  conf.p.coiu.  vltnu.p.verf.  1 1 Or^trprobatur  tx  curattiAro,iTkquobapttgatdraut  M* 
fednonidem.volHm.i.quoinlocohabciur,quodii  > mina  proceri faUt . 

.7* Srwr^nrnlm  R ^ ^ aliCutidA  lfu4 


g-  ’ --T-  9 - if-'.  - 

\,ibiqimaiodtmfortumarkmfaaadbpail 

isti^  p^fiimitm difta Iblemni  parttmeoUocarit,  dfibidmtomranaUa^^ptrJitu^  . 

tos,cunoncotUtetvciei  liueptaEfumptiuc  P&.Max.  fojuat.  . v - ^ " ‘V  ^ 1 't 

babnilTc  Icientiam  didi  cotradm > Iccunduin  tplum  z j Zefiamentutn  coddsttm ai^hrmtttKtbabtnudanuabS 
boc  padtrm  indudum  cftd  Fel  V.ad  hoc  propolitunx  ^ifisydthu  r^uUrifitaudumpatuta  Ciaitaiu^Pifat^ 

<rix)d,&idcm  Aicx.lcnfitin.c6i;r.pondctatishmin.  tjdMtflortuttmt^ibidtmvidt^boims  ratitam , . ,.»i 
h^uni  quajfiti.col .pcn.vcrl.ptscterca  ex  iqfpecdor^  04  Origintmfi  trabtrttx  akquaf<mritia,dqmovV,qmoptbdOi- 
x»^vol.4..vt6^mcmMutSocin.lnd.conli54nuakad  .yquUprobanpe^tt'.  ^ 7 - ^ 

ae  vol.  2»dequarcumdiaiibidabiiartott^«oitti  4?;-'  *■'>’'  ' . 

modiordiflerendiJocusv -V  • . - ■"'>  .&anulripltxeft 

ap  *uSic  ad  propoIitam-materiamtredeandp,diciiAiiv  • vxbis  iircne«ibein  ♦ « 

quodficoDtrackcicumpiobetur^apcttilliincdccius»  pot^demdOtane^  Etvt  hioe Iniriuni  fqni*iO,«»»f^ 

nan  promotionci  quod  non  ebftabit  lOogo  tcmpcwr  i abcotiis  toxvtbc  ali^a  ex  eo  probarar,m  in^n<nn* 
l^xmuitle  inordiHibii»laciis,cuam  Mi0ascde=A  fie  0efan,iritutneftin  Kditid.C.d!eihcoT.&  vbrquir 
bfindo,4»erfupiad^i  !>  ' , .5.  . domUib.io.Ciu<*,inqontIro^.9rigo>nrtnm*(IW|? 

' - .vii'.  «-‘fi  j aUcdk^8dopriOiiiKx>laSMr6^icutt6(-diuusHadMtft(' 

Wi.  7,0.  i dusedi^ltio.mamfiiftiinni^ckclacatMtidoiirteilia' 
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''  * , a iiittmcDftlxippriBm>t'acvctamotiginemvmiiqai(^ 

adeohfeqiKhMm  fint  nonoK 

poflmvrrclcriplinrelmpp.  IKoclet^  Mtiximiaviis^ 
Q^ihe£«»fi4e  municipidca^^giiid^iiio.dctefpb^^  t 
<ht  Vlpiaminha^filffipirUsiuin  ptinafEMlhilniciE-^dMi 
tKquetecuiandequispatciain  , 4*.  wlduiQnduMltNi' 
qino<o(<xripertnotiisita«e4^ 

coAlv  i77>ruppbiid&ftamfts.pofi.aik49itx<inouhfli^ 

pibbatunaiMb  AJexa  nd.in  coo^<f4r  Vite  BCponAom*^ 
tts^auatis  in  themate.  col.zmuiBs}*te^lh<  $wqutNt^ 
re^hteodo  lequbtui  c A num.n  diwQ 

idetlKonfl^lutt  Soci.fen.ia'c£d^  «ph44dan 
'minanii^^lOidui  inded(li&bl|^>A^  Boar.iif 
I ^<^plsdilttzain  in  volam.'t^ 

Mctxkh^iqtKTqirein  c«cdit9o<oihn>pi  & to.  vobr^t^ 
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ptitrinic  ttaduntur  pro£atioocs,‘8{  €*pli-.. 
quibus  is’  alirt 

' ciMils  pptcft ^ 
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t 0^^oaiicuiss^vrbraUqmaau*oprobatmr»':qmodimta 
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De  probadonjb.*  ‘ 

^ ImpaqiS^dnj^alia.I  nQi  t.tir.  ac  iur.  natu.^n. 
&ciuil  Uus  autem  agnationis. tf.dc  pac-&  l.iuralan- 
gimu$.<r.cleregiur.huiurinoi1i.cniin  ciuilims>quac  ex 
KU>originc  c6trahitur>narutalis  di,  ve  innuit  sloir.in 
c«pitn  nullus.in  ve;b.onundus.detemp.ord)nat.lib. 
^.quann  (equitur, 2cid  piunbus  corroborat  Soc.len.in 
conf.  .num.  7.  voUiin.  i .&  i n conHl.  aiis.  colum.x. 
.fob  Qumc.  4.  vetf.  tertio, quia  imlum.x.  6:  Signor.de 
Hontod.  in  conf.  1 <56.  num.  rp.  ac  Ial'.in  1.  li  .irroga* 
ror.num.45.vcrf.  & illud contirinatur.  ft'.dc’adopti. 
.quod etiam  c0'c  lingulare  dixu  fiocr.indifladccd'. 
>}.nuni.ix.vcrf&rariodl.  . 

4.  £x  hoc  infertur,!  vtfiQatutoduitatiscaucatur.q» 
fiquis  ad  eam  incolcnd.1  vcncrit,lit  immunis  4 coiie 
aliis  oneribus  per  dccc  annexu:  aliqui  vero,  qui 
iuexunt  ctues  eiufde  ciuitatistcccflcuintiir  ad  aliam 
habiundum  vibcm  fc  c6cuicrc:qui  tradu  polka  teng 
poris  parris  (edes  rcpctiucre , volentes  gaudere  priui; 
J^io,dc  imnuinitatcdieti  ftatuti,*nocomprchcndu* 
IQT  in  illo  ftauitotlli  emes  originarii, n5  habitantes» 
& venientes  ad  habirandu , ita  determinat  Dar.  ini. 
ettm  cmanci^tus.^.li  p.itcrex duobus,  num!  1.  fl^de 
bonorum  pcrjlclfi.  contra  tib.quem  rcfcrcndoieq^i- 
Uif  Alexand.conf.4.  Vilis,  & ponderans, narratis m 
tbematc,eo)um.x.num.  j.verf  ill.am  partcm.volu.5. 
<x  eoiquod  illi|,  qui  eiant  emes  origm.ini  poil  dilcd'-. 
iiim  poterant  cogi  ad  inuncia  fibetirKi.t,  didai.oti* 
ginc.cum  liniil.  vnde  laiibustmniumt.a.s  concedi  no 
potcft.l.z.fl.dciur.in)niuii.nam,vtdiccbamii.s.a  emi* 
iitate  caufata  ab  oi  igme  no  poicli , qui.s tua  le  libera- 
re voluntate, icd  ntcolaiu , ooiniulio  vtiq,'  porclt 
le»fuaq;  liberare ; cum  m alium  iocum.uansfctrur,  !. 
incola, la  i.3c  1 domicilium, & l.nihif  iV.ad  mnnicip. 
vt  etiam  inquit  CafTan.ciindcm  A Icxand. referendo 
ii?  conliict,  Burgund.iub.p.S.  fiiper  text.  ne  pcur  per- 
feripre- verfdubicare  pollet . quamuis  in  hac  re  aliter 
feoient  Albcr-dc  Rofat.in  pnmapar.tlam.quall.77# 
• sncipien.adhiicqucro.aJlcgandoita  tenere  lacob.de 
Arc  pcrd.^.ii  paicr,'queinciiar  Alcxand.ind.conlil. 
34.num.x.y,crlic.  hancquxlbonem.&Bocc-in  did. 
dccif.i3.nuni.4^  ’ , • - 

i.-Modp  conclufioipra  limitanda  ed.vtlocufibi  no 
5 Tcndicet  1 in  origine  Ibrtuita , vt  li  m duitate  aliqua 
fit  qsnatus ex  parentibus, qui  no  conAitucrcibi  domi 
cilium, fcdtcanleunics erant,  vel  adtempus  ibi  inora 
«aivebant;  nam  tunc  ibi  natus  illius  ciuitatisob hac 
ocigmem  fonuitain  ciuis  non  ,pbabitur,vt  colligitur 
ex  d.i.ciucs.ibi,  viuif  cum  proleclm  peregrinari  videt 
C.dc  incol.&  vbi  quis  diCt.Ub.  decimo,  vr  fciilit  Bar. 
in  dici  a l.6lios.num.4  C.dc  municip.  & ongi.lib.  10. 
quia  ad  hoc,vt  quisra  tionc  proprie  originis  fcqua  mr 
loctMTi,oporter,;quod  fit  natus  in  aliquo  loco»  in  quo 
pertentes  cbltitucrum  domicilium , nec  erant  ibitan- 
quamtranfcuntcsrargu.1. 1.  C.dc  capti.  & polHiini. 
reuct.vbi  reuerluscum  matrcrecupciatciuitatcm^ii- 
cct  rmter  fuerit  apud  boUcs,&  pcpcrerir,vtin  dida  1. 
''  filiDs.inquit  idc  Bart.licccilhtd  Icnon 6rmarc dicar, 
aperte  tamen  in  hanc  dcfcendit  Icmcnriam  Plar.ibi- 
<ifinr»,yerlic.matris autem  originem  ;quam  etiam  le*; 
Qfttili^^dcfingnUtedictum,  aefempermenti  lencn» 
4um,teftatur  Abb.in  capit.Roduiphus.  nuin.p.vcrl! 
ficU  eft  dubium  notabile,  & ibidem  Barba  t.  num.  97. 
de  rclcript.  quia  qiu  habet  animum  le  transferendi 
fiisgiturclTe  non  ilio  loco,  1.  quatritum.in  fine.lf.de 
legat.j.l.ba-res  abiens,  lf.de  iudic.&i^pit.Romana. 
vbi  gl.de  fixpco(upcr..in  lexto  Abbatem  cti.a  refert , 
8c  lequitupBaibat.m.conf  $2.fcrip(it  luculenter,  nu. 
3. yccf.6c  accedat. volum.x.lhoc  idem  praeterea fcnlc. 
ce  pcrr.Cy.^iqc^.£ai.Ang.Albeti’.Caltren.indida 
1 41411  ^ l^gitirn  tfnH  Icg.  i.vbi  Ange.inquit,. 

fc  hoc  quoda  magno  Dolore  V ltramd< 

rano.  Catlicr..nhm.;.  verf.  item  not. 

v^uitia^iioiiafioae  dignum  cfic;  ob  Ratutum ; qd 
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Bodoniaeutque  m ahjs  vrbibns  viget, quo  cauefurilfl 
nullus  Ek/Cfot  polfit  efle  de  C'ollcgioiurilfarutn,vej[ 
Mcdicomin  ,nifi  litoriginariusciuis  tp/iu^ciuita^s; 
3»  fi  inaterfortiforiunaablit,^c  ibipahat.  fingatur 
namsinciuitaie.vbi  matcrfingirurcacl.nihil.it'.  die 
capti.dcpolUim.rcucr.fiibdens,lcilhid  defado  vidif 
fcPatauij.CaQreniisdecifioncm  approbat, & Felv.ia 
d.cap.Rodulphus,lt4«um.  i j.  & feq.  vcrf.hanccq^ 


- ipfooblcmari  Ferrari(c,in  qunidcnimctextaclfatii 
tum , vt  ibi  lare  per  cumtilhid  etiam  intrepide  detet- 
minat  Lancelio,  Dcc.ind.l.hsres  abiens.  §.proiivde. 
ff.de  indi.diccns,  hancopinidnemfigitcominunem» 
fecundum  Aug.de  Ari  m.  in  d.  §.4egatum.ad  q>  cor- 
roborandum in  mcdmm  affmdeciftohetnjBarr.inh 
r.nu.4.1f.ad  municip. vbi  vu](,(pcomitatenfis,quind 
caret  omnimoda  ciuiiiiatc,!.  qui  ex  vico,  ff.ecK^  ad 
munic.  natus  in  eiuitaxcfua  fortuito  non  efficia^Ct^ 
uiSiVt  eundem  Bart.confulcndo  refert  Bald.  inconfi> 
z94  ilta  caufa, in  prine.  voluin.4.acSocin.fcn.iac^ 
38s.au.  ii.voiu.z.  ergo  multo  minus  efficietur  ciuif 
no  comitatciilis  ibidem  narus. 5c  proinde  remanebit 
'•originarius,ciuisCiUii.itJS,a  qua  dmertitmater,  & vbi 
parentes  habebant  domicilium . Eodem  quoq;  per- 
tinere Vidcmriqt  conliiltus  rerpondn  iplcincr  Barr.iu 
conl.t72.  dubia  occurremia.numc.  6.  m quarto  d,ub. 
pninoUbr.  quod  licet  filius  ruibei  cominoMmisini 
dillritlu  ciuit.itis  natus  fuerit  in  ciuitate  non  diciiuc 
pcrliocciuisociginariusiquiacx  eoi  qd  natus cficx 
patre  r(illieo,&  comna;enii,prCluniitur  afcriptms,5c 
patrisfcqucnsconditioncm,nccarrcnditurorigona* 
tiuiratis,ailcgattex.cumglq.in  l.cufcmius,  circa  fin. 
vcrltcin  omnibus  itaque.  C-dc  agc1c.de cenf  lib.i(« 
inliipcr  limitationi  nofiraBadhzrct  iacob.  de  San  €t9 
Georg.in  dida  i.hxrcsabfcns.  S.  fi  quis  tutelam,  nu. 
Si.ic iafinconlil.77^pIacctfuprafcnpta.  volum.  j. 
atque  eidem  acccdcrc  vidcmr  Af&cl.  in  dicfadecifi: 
384.  num.4.  verf  dc^vltra  didam  gioil'..  hqie  polire* 
raa  opinioni ffluet,  ^6d  dum  de  iutc^(poadit«dixtL 
Socin.fcn.inconf  j5.num.6.  verfic.  teoundomagis,- 
voluin.  primo.  - • -i 

6 Non  defuere  tamen  plurimi!  iique  grauillimi  vhi» 

quib  u$  cotraria  luiic  fcntcin;a  magisainlir » nempe  r 
quod  filius  natusra  in  loco , in  quo  mater  no  erat  et 
manlura,nihilominus  dicatur  ibi  lortiri origine,  vbi 
naldtur.cx  his  fair  lo.de  Imp.Raph.  Cuma-  & Alei^ 
acPaul.CaOrcnf.dibi  cot.-ariusindid.^.lcgittumin 
IcdupPatauia;  quia  lex  difponu,^  ratione  pcoprisi 
originisquisibi  dicatur  ciuis , vbi  itafciturd.l.  ciues. 

* C.de incol.lib.io.vndcdiceb4.t Cuma.in d.§.  legati, 
prope  finem,  feicacofuluilltt,  5t  ita  defadolcruari*. 
& id  in  pundo  iuris  fibiplacerc  affirmat  ibide  Alexy , 
num.4.  v.ctl.fccundo, per  illqm  tcx.caQdcm'opinioR6 
mordicus  tener  idem  Cuma. in  l.ca;tera.if.fcd  & li  qs 
adopus.pauioamc  fi.  veri'.  & ilf  a faciunt  ad  quarfi io-, 
ncm.ff.dclcgat.i.cx  co,qd  in  acquirenda  origine  eo 
fideratur  vetitas,  no  patris  dcffit>atio,dJ.an'umptip* 
ff.ad  municip  alioqui  fcquerctur,  q>  ii  quis  Lutetiam 
l'c  confenet  caula  ibi  habicmdi.  Se  m itinere  vxoc  pa 
rcrcr,q>  filius efletorigiaariusciuisLurctis, vbi  pater 
nunquam  fuit;:  quodelf  abiurdum,fccunduin  eu  ibi » 
dcind.l.caitcra.^.fedfi  parauitquxdain  in  fine.nam» 
vt,  &hic  inquit  fi  pater  vxlorem  vellet  ducercvltra 
motes, Scin  via  parcrer,vltramdtes  haberet  origind. 
Ad  tcxt.vaoind.^.  legatum.  Imo.ad  argumentum 
vcio  Bart.  qd  attendenda  fit  deffinatiopatrishaben- 
tis  animum  reuertendi , rndet  Ciima.vbi  fupr^,  quo* 
nimrcfponfioncs  refert  lafim  did.Uegatum.nu.  14. 
& 1 5.  ac  lo.  Crot.  hanc  eandem  fententiarequens  ii> 
repctitiod.fi  is,qui  proemptore.num.io4.&  fcqueiu 
yerf  vltifmnododum  cff.  Ifidc  vfucapi.  & Cagno.  in' 
rub.ff.de  otdg.tu.fub  nu.  jo.  vcrli  opinio  Alcxand.  Se 
Peiya.pcbttuoucamiem  inclinatovidetui  Bocr.in  di- 

dade- 
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ftadeeif. » pro  ea  adducit.  #.  fiquis 
ifimr.dr ibi AngcLinauthcnt. quibus  modiS  naiur. 
cffician  fui.  « . n- 

Non  leuis.mea  quidem  icntcnna>nm«c  cit  diilcn- 
fio;  in  qua  ab  vttaq  parte  ftanr  doaiffiironim  Scri- 
ptorum auaotitate$;ade6  vt  vtri  leUot  adhxreas  par 
ti  n6&cili  dijudicate  qucam.peiiculofum  cnimctt, 

•VI  ex  D.HicTon.dicebat  A ter:  m conCI.  1 54-  •" 

Dcc  minus  arduum>&  difficili » iudicarcdc  rcotcntiis 
patruum  variantibus,  equidem  in  prxlcntia  potlcm 

moreilliusIo.Andr.fupiiiusrelataopin.varietate:el 

fe  contenms,  UludquePalemonisapud  Virgllium  m 
in  Eclog».  carmen  vfurpare. 

TfoHMoflrumuatrvoitiuitMicompommliUi. 

Vetum  in  hac  re.qux  ixpius  ob  ftatuu  cOringt  in  pra 
XI, ita  iiccis.vi  aiunt, pedibus  no  eft  uanfeundu.Rem 
7 itaqi  penitus  inmenti  t ea  poterit  huicconttoucrfi* 
adhiberi  tcfponfie.  NJ  prior  opinio  procedit  (i  filius 
cficepms  fit  in  locodomicilii,Cc  alibi  fonuna  cditus  i 
tuc  enim  ciuis  originarius  fu*  dnitalis  cefcndut  etit 
eo  qi  vbi  agitur  de  fauorc  fUij , conceptus  haberar  4> 
nato,vi  ait  Paulusin  l.qui  in  vtcto.ff.dcftat.homi.  q> 
fi  naras,  atconccptusin  locofuetit,inqucm  mater- 
forti  diuettctat,Dofterior  fcntciitia  locum  poterit  ha 
bete  cum  non  pofiit  fingi  natus  in  loco  domicilii,in 
quo  cOceptusinec  naras  cfiai-l*  t • C.dc  capt.de  poftli. 
rcuer.ita  nouiflimi  coaliat  Rip.  in  traci.  dc pede,  m 
a.par.depriuileg.c6traft.caul.  peft.in  priuile.  i S.fub 
nu.i  8 j.verf.quidtcnendum.afletcnspriotcm  opinio 

* nem  elfe  * c6cm,&  fibi  veram  videri.li  hoc  pacloin. 
rdligatur. quem fequuius eft  Petr.  Rebuff.de  priuil. 
fchola.piinil.6s.8t  («|.vetf  idem  innato.  Nccobft. 
text.in  d.l.ciues  .quia  loquitur  in  nato  in  loco.in  quo 
parentes  conftiiueruntdomiciliumjnos  veto  loqui- 
mur in  nato  alibi  fortuito;  fcefidum  Bat.in  d.l.filios. 
Reliquum  eft  ad  eandem  tuendam  priorem  opinio- 
nem , vr  tollamus  dubitationem , qu*  aductfus  eam 
videtur  vigete.  Diximus  enim  hfcobftatuia  debere 
Obferuari;  at  ^idicaturnatusinlocodomiciliipto- 
ccditcx  fiaioiic.ftatuta  autem  imelligenda  sfit  m ca 
fu  vero, non  fitfo.l.}.S.h*c  vetba.lf.de  ncg.gett.  fcd 
xcfpondctcpoflumus,  quod  vbi  catus  fidus  reperitur 
cquiparatusi  luie  communi  cafui  vero.-tunc  ftamtft 
loquens  in  marcria  iuris  habet  locum  it  m cafu  fido 
«.ad  audientiam,  vbi  Imol.  8t  Abb.dc  cleri.nd  iclid. 
lic  dcclaiat  Alexand.in  l.i.S.  lex  Falcidia.nu.p. vert 

j.not.ff.ad  legem  Falcidiam,qucmfequiturlaf.inl. 

qui  fcpatrismu.57-pofte(idem  Alexan.  C.vndclibe. 
&incalunoftro  fic  rclpondci  Felyn.  iu  dido  capit. 
Rodulphus.fub  num.  i4.vetf.&  fi  diccrcs,de  tefetipt. 
& in  capit,  ac  ti  ctctici.cotum.4.  num.).circa  finem . 
verf.dc  no.  quod  vbi  ius  xquipatat.de  iudic.catus  au- 
tem fidus  eft  atquipataius  vero  a leM,pct  tex.in  did. 
l.qui  in  viero.tf  decapti.ergo.  quod  etiam  ita  diluci- 
dat Ripa  vbi  tupra  num. IS4-  vafiotcd remanet  vna 
difficultas. 

» Prxterci  alicuius  origo  poterit  ex  eo  proban^piod 
illius  pater, vel  maiores  originem  ex  eo  locotraxerut 
cuiusiplc  feoriginaiiuin probare  contendit.  Filius 
etenim  tetinet  originem  fui  patris, ac  ctii  fi  alibi  na- 
fcarot: itatenctgLinfignisin  cap.  i.$.i.in  vcrb.alie- 
nigenas.  dc  vturis  in  texto,  8t  probatur  in  d.  1.  alium  • 
prio.J.filiusadmunicipal.Ucaircructcgloff.Bari.ac 
cxicri-m  l,libcttus.Spatris,8c  in  1.  i.lf<o.  8t  in.d.lasri- 
ginc.cum  l.fcq.C.de  municip.8c  ofiglib.  10. 8t  ind.l. 
ciucs  C de  incol. eod.hb.  10. 8c  in  tub. C.  eodem, ad 
municip.d  lib.  10. 8t  in  d.l.  filios,  vbi  Scriben.adidJ 
lefpondit  Bal.in  conf  ap4ifta  cauta,  vol^cui  adha:- 
ret  alios  m hanc  rem  referendo  Ccphal.  in  conl.x46. 
Magnif  Dom.GaleatiusPlarelius.num.i.vol.x.  Sc  vt 
late  id  comprobat  Bocr.m  dAcciCi  imia.  j.  8clcq.  ac 
exteri  ad  concluGonem  relati . ^ 

Quod  autem  dc  aixb  oetciifiiinMtaabus  dixinius 
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9 limitandum^,  t vt  nonproccdalinafccndentibtii 
lupraproatiuiu.aiioqui  nccctlb  dTcf  nosqu^creagrft 
Damalcenum>in  quonaruihcrcatufui  eft  ptimus  p#> 
rentoofter  Adam.iic  tradir  giol!  i n d.  1.  a irumprh>.$o 
tiiius.tf~ad  nmnic.quam  refert  fequiiur  loaii.  Piat, 
■in  d.l.  liliosy  verf.  Item  hcer  (ilius , & conftrmac 
Bocr.ind.dcciCi  $.num.7.dc  $ vcrtvfedoon 

* &ira*  communiter  concludi  aHencCcph.iii  d.coof. 
246  Jiib  nu.  ;o.vcri^rcl  iqui  autem . 

10  Illud  indem»  quod  dc  vnotcaetcrirqucfupra  cum 
arccndentibuftdixitniis>dcclarandum  cftidc  limiran* 
dum.vt  locum  iibi  n6  vcndicet  .quando  perlbna  me* 
diatVduuparer  »pcrquam  ticri  debet  rranimidioci-  * 
uilitatis  in  ncpoicmvcftcdacrt  inhabilis  ad,tTanrmit* 
tendum.  nempe  s deferendo propnS  ciuitarem  i tunc 
enim  nihtl  ncpoiif  rodent  aui  ciuilira$.’quoniaiii  per 
/bna  patrisincipidebettaquamperTOTa  proxima , dc 
immediata.l.focium  > qui  Si.z.if.pro  fbcio.de  l.i.tF.  de 
cohditob  lurpcm  cauf.  medium  autem  inhabile  im* 
pedit  tranficum  fieri  ad  extrema, i.qui  fella.  /.  vlrU« 
tria  pncftia.ft.de  i'cruit.ruft.prxdi0.5(  l.feruiniics  pre* 
dionimsinfin.ftdeferuiLruin  etiam  quia  nemo  datt 

non  lubcc.l.traditio.fTdc  acquir.ccr.domi.de  l.ne- 
tno  plus  iuiis.ft.de rcg.iur.  iia  ratiocinatus  eft  Ctaue* 
in  conf.id;.  videndum  cft.mi.  5.  vbi  alia  ad  id  addu* 
cit, que  referendo  feqQumscft  Ccphal.tn  di^.  conf. 
246.num.28.dcfeqt  » 

Eandem  fecundam  probationem  limitabis , vr  lo* 

1 1 cum  non  habear, tquandocnoi  origine  filii  cocurre- 
ret  etiam  domicilium.nam  tunc  non  attenditur  ori* 
go  patrLsjduo  cnim  vincula, nimirum  domicihum»dc 
dc  origo  propria  prxuaUr./.fi  vero  pater,  lnftir.cir.de 
adopt.de  l.rc  conmn^i.  ft.de  legat,  ratio,  vr  rcfp6dit 
Dec.inconC?52.num.i.infin.  dc  probauitSignor.de 
Homod.in  d.cbf.  i6<5.  colnm.s.poft  num.  19.  verided 
in  cafu  noftro.cui  acccdit  Boer.ind.decif.  i Miu.  td. 
vcrf.de  tamen,  idquerum  ratione,  cG  auOoriiatc  fiil* 
citCa;ph.ind.conr.24j5.num.20  dcnum.)6.d<  ?7.vo* 

* lum.i.dc  ita  vno  orc*omncs fateri, tefiis, eft  locuplc- 
tiftimusMcno€.ind.conf8o.nu.i9.vol.i. 

VitcnusdlammetreftringeSydc  declarabis  veram 
X 1 cfic,tfi  nepos  viuoauo  fic  edims ; quia  cnm  naTcarur 
in  CIUS  poccftatc, mento  fequitur  originem  aui, quod 
fi  eo  mortuo  lic  natus,  non  gaudebit  aui  ciuilitatc,  vc 
iuam  probare  poftirira  docuit  Barr.in  d.l.aftumptio. 

S.  i.nu.i.dc  cumeoio.a  Plar.in  d.l.  filios,  vcrl.'<Jiiod 
limitat  Dyn.pcr  1. 1 .$.fi  quis  proximior,  vnde  cogna. 
de  l.cmanciparu.ft.  dc  Senato.  de  ante  eum  Cy.vn  I.2. 
C.dc  iurild.oinn.iud.ad  idem  rcfpondic  Alex,  in  c^« 

* i6.}ncauf2,delitcintcrmagcommu  Rcgii.cot.  ^ntl• 
p-verfoecad  hfcobfta(.vol.6.refcrensidi  fcnticc 
d:  Docan  d. Uiiios.Cdemufiic.de  origin  lib.io.vrdc 
coprobat  nonnullis  Cf  ph.in  d.coni'i47*  QU.  <o.lib.i» 

1 5 Quz  limitatio  f fubinrcUigenda  eft  in  ciuilitatCv  ^ 
ratione  oiigmiscrecus  in  ca,quc  per  domiciliO,d(  in* 
colatum  maiorum  contrahitutiQue  n6  tranfit  ad  de* 
ft:cndcntcs4l.l  afl'umptia$.2.ded.riibcm]s.!i.inpfif; 
ft.ad  municpocior.enim  eft  ciuilitas  cbtrada  per  ori 

finem  ea, que  per  domicilium, vel  incolatum,  d.  IU* 
emis.de  {K^kript.Hinc  infexebat  Alex,  in  d c6f  i6« 
14  col.j.nu.  I i.voi.p.  quod  fi  quisf  volens  probare  fuae 
ciuiliu  tis  originem, producat  inftmrocnrum,in  quo 
conuncatur,quod  aos  pater-fuit  ibi  ciuis , cx  hoc  n5 
Videatur  4'b.ire  iuam  ciuilitatem  ,quia  «quiuoca  eft 
bxc  probatio infiiumcmalis  :cum  ^ftit  imclligii  ^ 
pacer  fuerit  ciuis  ratione  domicilij, quo  cafu,  vt  dixi*! 
mus«hcc  cmilitas  n6  tranfit  ad  blium:  polTer  ctiS  ac* 
api  pro  ciuiliutc  contrafla  ratione  origmi$:in 
tione  autem, qux  dupliciter  rncdligi  poteft , fit  intet^ 
precatio  coutra  profetntcm.c.  in  prxientia  dc  prabir 
Duabus  tamen  rationibus  haet  Alcx.illarionl^ 
ftemere  nititur  lo.  Croc.io  d l.fi  is,  qui  pro  emptore* 
ou03*i  ^ptd;icq.rcU^duba  vidct.ft.dc  vfucap.  dc  (uf 

boc 
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piiMCoi^^aidiimRlIinquir.vcruni  faris  ipftfacerepo* 
teris  iis;qoxad  fatic  ratem  ejcamirur , rradtt  iaf  in  di- 
, airogator.a  nuwfs.  verf.z.pnocipaliicrvfq  ad 
AU.  5 1 .tf.de  adoprio.  vbi  quxifionem  hanc  plene  pro< 
Ib^rut,  ncmpci  rum<)ui<i  attcdi  debeat  domiaimq 
onpniSyan  in  cOtarus.ad  quem  me  rciic;o . 

PrUiilcgiatctiacnaPuQcipibuscdccfra un quibua 
. 4|iticmisaliCpiiusvibisappe]Uiur,oiigincm^obat} 
pcc  ea  *qna  norantur  m clem.  t.dc  precatio,  ex  quo 
contextu  vna  eu  ^iT.in  vcjb.fectflc  narra  nttis<habe* 
QUIS  verba  enuuetanua  4 ptincipeprolata.picnam  /i- 
de  faccrc.aiiusgl.mcmimt  ctll  lai^  ml.ex  hit  verbis. 
Qu.x.  verf-fac  crgarcgula.n».C.de  teih.  mih(.ac.  Ce^ 
hpa- ind  conf  146. im.4dU>.  a.iSi. nos in hanc  1'entcd* 
tiaipplura  tradidimus  luprainconcluCdat  .in  vcrboi 
CQunciacma  verba  uu.a.cumpiunbusfcq  vol.i. 

16  QuiiKmamofigmantprobabutrepuichra; 6c  ca* 
pclUcum  iicvos  itunnorciS»  quz  litae  ilnc  ea  in  vrbci 
cuiusort^narium  cnicinlcelVc  planum  taccrcsX)ua< 
.niTjiuxta  do^rmamBarr.in  l.monumcntoaim  C.de 
.«cl>g.5cfumpt.tuiic  dcinl.f.h.nctT  pet.dc  ibi  Alex. 
tRi.  H.vcT.S:  luxta  hoc.oc  Fcl.in  c.cum  cju  t a m.nu.S. 
verf  in  ea.glo.  ibi.col  vcl  laptde»dc  probatiombus. 

17  >£riattiai»efUis  quoquct  inqmbusappeilacurci' 
JU(9  talis  csoitatiaArigo probari  videtur  ,-f^crnin  d 
iiuMnriquafCnuncKitiooesi  enim  huivilmodi  in  anrt* 
l)uis4>U)6aQt,mxcaea  quartraduniurdlaf  mdivti  l. 
cx  hisverbis.fubmi.a  in  ^limic.^ibid.i  Dec.nu.24. 
in  4»fallcn.C».de«iiltucAa.  Sc  in  hypothcU  nolfra  fic 
4ecfpQDduSoc.Sen.indi^oconi'.79.(ub  nu.tverChoc 
idem  oftenditur.  vol4*  dr  i nobis  in  <ijcla  conciuno. 
oa  t .num.  1 5.  tum  pluhbus  fcquen.  in  prima  limit.  ad 
conclutioiv  vol.  2.  & ia  conclulia  tod.  tn  verf.  anci* 
qoumperenunuauiu  vccbavol.i . 

18  Infi4»crorigo|p0(eriiprob.2ri  ex  libro xftimi » in 

tquo  qoisincerctues  alicuius  vrbiS  enumerari  appa* 
ret  maiores  fuos  onera  liib  ti  dc  perf  >luiflc>pio  b u* 

kirmodicnimJibrotndublopiuniiyColiigiturex  l.vl> 
ri.vbi  Bart.Cdc  pra»i.n>ino.lib.ii.i.ccrua[U.C.dcdo 
natio.dc  cx  U'or8ia.S.  1 . dr  ex  eo,q>  ibi  nor.  ifaie  ccnl. 
«r  vna  cum  aJiis  fcnbit  Alcia.de  prsdumpr.re^. ) .pra: 
lumpt.  i?.xiu.7.3t  feq.dc  quod  cx  liuiufn>odi  libro  pof 
litprobariorigociuilirausaiicuius  clicuurcx  lis.qux 
Ura<iirHicrocT)'tn.deMomc.in  tra4l.  tini.re^un.c.64. 
nu  4.d(  quxno«lcrtplinmsm  condurio.27t*m  verf 
caftruin  nu.4-voi.i  quodcIarcdixitCxphil.mditlo 
coAll264.mi.'r.vcrt*cx  bbroquoqucxtiimi . 

*9  Adhtjccjt  communi  opmionctprobamr  ofi!»Of 
coqoodqu  cernui c mer  cii 'limatur  onginemex 
taii  locoduxidc  tcarclpondic  Ang.inconf  ipt-viHs 
procciribusrpaulo  poh  princ.&  idem  renair  Alber.in 
i.paiT.  n.iru.qucf.  78.itcmquaro.  ftaimocauemr, 
quod  fi  quisoriundus.  quibus  adheret  Boer,  m dicll 
<Uci  f.  1 ?.nu.  1 6.  veri  dc  quomodo  probetur . 

20  *■  Necminoriscli  Uciedailla  originis ^pbatio.t  quae 
ex  priuilegio  hi,quo  quis  tali  ciuitaccdonaruscO.Nt 
ciiacs  huiufmodiongmanj  pradumunturidc  omnibus 
commodis,  cereniqueprcrogjtiuis  potiuntur, qmbus 
ipiimet  ciuesco  in  loco  nad  gaudent,  reAe  Ban.in  d. 
I.fl.is*qui  proempiore.  in  prio.;.quaeA.nu.  t $.  vbi  cx’ 
mi  id  examinant  ia  iidionc  indudfma.B.proempro. 
dtio  l.nmarimsS.luli^.tf.adi.luliam,  deadulc-Mcd 
fi  accepero,  ff.de  ture  tifa.  eundem  Bonol- icquutas 
cfi  K.om.iftcoof62.col.!.nu.^idque tuemur, & pro. 
bant  lmo.in  conf.  3 ^ .in  calii  nu.  i i.ad  M^fil.in  coni. 
XX7.0U.2.6C  Giat.in  conf.6 1 . num,  42.  Sc  feq.  vobi.in 
eandem  femcmiam  lare  confuluit  Paiili  in  conf.  7 1. 
coo(blca{io.peruMumipnereninimi.  }.&  ^oeo.  Sc 
Kiiia*tncoo£aa7*otv2.vol.i.  dc  id  vbcthmedeclaiar 
Boef-ia-dcsiiCa6o.pffiu^pono  primo. 

xt  . AoxpUiit>tqpapdqsUiiUuuduitatiior%iiurius» 
dcjCiuMUOptiaiep^ibabu  Quaci  Itber,  io  qoo  baptiza 
icouiir  fMtcb  Mcc  > vc  ap^  de  flU7n  ftcat 
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Kebaff.intradtderegeAnu.  15.  rcrfd.vtapud  vere* 
rexRonanos  in  more  expolitum.  Solebant  enim 
Itbcrbs  libi  natos  profitermpud  acta,  adltodic,3c  Co- 
lulc.patrc,dc  matre,  quo  facilius  cus  probati  poflet»!. 

I • C ribiinbr  ft  ofaio.  ^aei^vripture  Baciulsatix 

vocabant urflatalcs,lj>cque  natales.  «5c  1.  non  epiAo* 
li$.C.dcpreb«tionibus4.  piQ>npnciatviu.b.vlt.  A.  de 
vcrb.(ignif.hintapiMCapiroiimin>  mcmoi  ix  prodi- 
tum p-  M arct«|i.phllo((^huiu  Uaxiu  t R,o* 

mellbdit^  fTatos  vnAft^ilque  ouium  apudPr^rekos 
craris  Saturni, 'in  peoiiiti^Vetbapod  Tabutabos  pa 
blicosqiios  ad  hanc  rem  inniiurrat.pxohiercmr,'  vt 
&coll:giturcxl.lmpciferttf»la  i.HdcIcat.  homt.&cx 
cap.i  i.Puangclii  Oim  Luce,  vrteftacurRcbuff.in  d. 
tnd^.rflgeit.nu.2.cttm  pioub.  ieq.  • t 

22  Liccrautem  origotalicuiuscx  hi5,quxbaculi:];dc" 
duximUStpoflit  pipiari, 6r  obidciois  pizJumatur  j tq 
inhocammaducncndumcA*  nonponequem  veru 
chiem,  deonginauq  aUtuius  ioci  nuncupari  ad  hoc  s 
vrg.audcarUamtb,vV  prjuilegiis)l!iusloa,niriinco 
habeat domicdjtun;iWqueinaiorcm  formnatulua-., 
nim  pjrtein  colioiauerit,  Sc  ibidem  onera  reaha , £c 
pcricm2lu  ibi  uat.aboqui  ctiamfi  is  probet,  ie,  ituio* 
rdq:iuoscx  ahqua  uuiraccormnciosinofl  tamen  ip- 
iitttiegibus  iDumcipjiibus,dc  priuitegnspoQ  iransla- 
fuin  domtcihu  gaui.icrc  potent,  fi  ibi  mcolatum  non 
habuent,quod  ex  co  dcmonilratur,  quia  ibi  cuucniri 
non  potc/hniii  iljic  inucniaf.d  l.hxics  abiens  io  prm 
cip.vbi  etiam  Paul.Calhcn.tf.de  iud.  vt  idc  Catii vnf. . 
in  l.b.Slcgacis.A'co  dc  lud.  m l.vir.  C.  vbi  mr£  aCho. 
sd coprobusexc.  Romana.  contraiienies.de for. 
compun  6.idem  fentir  Soc.inrub  dc  forcompe.  verf. 
Sa.ibi c6cludc.nu. i;  & proi^uitur  AtBi.in dicia dc- 
cif.,’S4.num.6. ubi  permultis  id  probat, cum  num, feq. 

* quam  icnicmtotn  * communi  Scribentium  conlenfu 
c(lcreccpr<aeftauirimo.tBc.hoetratiooc.  nu.  lodc 
forcouipcr.pcrqucm  rcfcrcndofequiiurC^ph.in  di- 
ftocoui.A46.nu.i9.v«rfn«cveius.  vbUliosconcbr* 
dcscitat-dc  idem  tradit  |UitlopoA,ibidcm  mi.|  5.  . t 

HincegrcgiecoQlitlmsrcfi^itSoein  fcn.in  dido ' 
conl>9nu.ia.cuatpiunfequca.vo!.4quod  fdcainc- 
2)  cum  t conditum  i p.orciiQno  h beate doimuiiu  Pi- 
lis,debeat  regolan  Iccundum  ll jtuca  ciuitarisPilanc, 
nor  luxta  lUtuta  Foreutina.quia  domicilium  aticdi 
ckbct  potius.qiuni  origo  cum  quis.Sc  pioprcr  habita 
iioa6pr9lum.arurufiginem  fuamdcleruided  2.  C.dc 
incoUib.io.O.iic.in  T pdu.S.i.Adc  tun.inlhud.de  in 
dida  l4ifiiimpt:o.^  iuri.‘>p  udvntib.acini  ciomicitiu. 
ff.ad  muiHCip  SovUiu  icqtMur  Bocr.indidided.  u. 
ntt.2t.verfdc  facit. nam  mm  qu  sex  loccfibi  orrgina'  1 
rio  dclcendit>oec  per  decem  annos  reuerntunno  pre- 
fufnimr  habere  ammuicdcurrdi  lialibi  habitare cce*  t 
pcrit.fleexcuiJcnnbusconicduns,  fic  fignis colligae 
oum-aiibi  commorare  velle  vcluti,  li  domu  venqat, 
&^dia, quorum  prcciuaiibi  tra$fcrar,fic  huiutinodi: 
luni  tunc  non  gaudebit  priuiicgiisciuitatis,  in  qua 
maneie  velle  videtur,  vean  hSc  tcnccmiaro  plura  ad' 
ducit  Ccph.in  d.conl-246.nu.2r.5c  xAlib.x.fic  vberti- 
tnenosidcxammauiniuslupia  incOcl.  574.  tnvctb. 
domicilium,  volum.i. 

£t  bxc  hadenus,  quoad  originem  ciui racis ^phun- 
dam;(i  vero  quis  pi  obarc  voluerit, fcoriginctn  trahe* 
24  refex  aliqua  famiba,  domove, id  commode  oAcn* 
dkre  potetit  per  teites4>cr£amam  puUicam,nomina 
ttoncmyfic  inihumenrom,atq;ex  eo,quod  arma,  liuq 
mauQ  tni^nia  liliusfamiiic  gertt,vt  m hac  fadi  fpc- 
. cieUtidim^rerpondir  C.Uca.iocoaC8.incaulapcn' 
deme,  fere  pator,  ficooshxc  explicautmusaitoi-ia 
veaUconfaiigttiniras.  concisfuMorfic  44I3 volii.i.ad'  . 
hos  communes  iocosXcRoi  terdego. 

■ arj:-.- _* 
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' ARGVMENTVM. 

Qijo  pafto  prob«tuf  paftum  dc  r,etrouen- 
)'  dcndo  copiose  declaratum.  • - 

, * . - 1 • • r 

SVMMARiVM. 


5 PsUum  it  rtirnutnimdii  a Rotnsnis  olim  fiiacUfUtTh 

ditio  di£lurrL-> . ' _ n.  a 

% *PaiJumde  rttroumdmio  fcrvmditiomt  iitftrumtnui 
i in  toappojitum probatur.  „ • j- 

j Injlrumtntum  dieitttr probatio probatanutU  atmmdu 
•-  gms  difceptationtiudicy . • ^ 

4 Paiium  dt  retrouimUttdontmprobaturperinJirKwitntu, 

cuius  imbreuiatura  non  apparet . ’ 

i PaUum  dt  retroutndtndo  non  probatur  ptr  inftntmtmi 
cuius  imbreuit^ura  non  apparet  f cum  parivtUetipsu 
infirumtntum  it falfa  'rtaar^ire , jecusfinon  arguat 

idem  inflrumcniurn  dt falfoMt  cur .tbtdcni  ^ _ '* 

6 ‘Padum  de  retroutndtndo  probari  per  eotwShtras , tnm’  ^ 

• cia.iT  vementes  prefumpticnes.Etfur,ibidan. 

7 Vtriiatiiuraftmptr volunt tjit locum. 

g puSlum  dt  rttroutndendo  tunc  probatur  par  cotuneiurat 
quando  fumus  in  eafu  % in  quo  prpfumiturcontr^ui 

vfurariusfs-  agitur  dtprobationefraudisftcuscitagi- 

tur  de  jphationt  padi  ad  bunc  tfedum,vtfequatur  rt^ 
troutnditio,quia  tunc  vtr a requiritur probatto . 

Q paSiuf^  di  TitrouiftdiTtdo  di  sufi  iOv^fnuHtpfoba^fpit 
come8t{T4Sf/tcus  in ftatutoyqmdU^itimamprobaUonS 
dejtderarct.  Et  curtibidtm.  ' • 

10  Probatio  legitima.qua  dicatur.  • . 

ti  Qualitas fatuti nteej/driotfiprobanda  . 
tx  Padum  dt  rttroutndendo  probatur  per  coniedurat  in 
contraduvenditionisfteus  in  eontradu  dationis  infa’ 
lutum.Etcur,num.\i.iynu.\’i.  . x . 

j } ‘Datio  in folutum  non  dicitur  proprii , iy  dride  vedstso. 
14  Staiutur»  hquens  in  eontradu  vtnditiomt  non  babrt  ior 
aum  in  datione  in folulunu^ . 

% J Qontradus  licet  jimuUtus probetur tx  modieitateprttjfttt 
padoderetrouiudendo  , tamen  id  non  procedit  in  da- 
.tiont  in  folutum, cum  ea  nonfitvtra,  dsrtdavtndt- 

tio. 

16  Padum  quando  non  tfi  appojisumin  tnjtntmtntovm- 

ditionis  probatur  per  Ujtes . 

17  Padum  dt  rttrouedendo  ie/ies probanU  exiamfi deponant 

' in  tradat  uipfsuscontradus  emptionis,  (yvtndstsonit 

, fadam fuijjt  didam  promifsonem  padi  de  retreuen- 
dtndo , ^pylea  eonftduMjuiJfet  inflrumentmmpura 

.venditionis  ex  tnttruallo,Ratto tji,  nu.  i p. 

1 8 Juspo/lquam  tJi  qu^fitum parti  non prefumit^ ,quod  ^ 

fa  tx Jubftquentiadu  ex  inieruaUo  renuntiare  velit. 
ao  Padum  dt  retoutndetido  probatur  etiam  ptr  vnuum  U- 
jitm  omni  exceptione  maiorem.  Cui  poterit  deferri  tura 
■ mentum  tnfuppUmentuiftjemipUna  probattonis  > nu- 
me.2t.  t ■ ' _ 

zt  Padum  dt  rttroutndendo  probatur  etiam  ptr  vmcutn 
tejiem  .sffinem  , js;ie  co^tactaa , dummodofitpdufquam 
1 femiplene probatum.  F.t  eo  magis  ,Js  b[c  excepto , quM. 
tjl ajpnu  ,vtUognaim  fufjftt apatre rim^atxprtjpt% 

. . viitadle.nu.zn. 

non  repellitur  d teJUmonioin  caufis  eiuilibut . y . 
z 5 duramentum Juppktiuum  quando  tji  dtfiredum pars  ad- 
uerfa  vocanda  tji . — ^ 

x6  Padum  de  retrouendendoineontradu  interutnijle/tpro 
bandumjhpoffet  dejerri  luramentum  in  Cupplemetumt 
probaUonis,tttam/lcauJdt£et  arduotin  tagut  ttfits  dt- 
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• V r.’:  •'  ' ' ponirit nonomninoinlegtfJiiilTorhahi^plitJ^ifn' 

' Jemishnam probaiiontm . ’ 

• . \ 27  lurar-.entumfupUtiuum  licet  non  deferatur  in  eattjssjtu 

dabbus: tamen etejii tur pojfjfim,  - 

xi  Podium  dt  retroutndtnao  ptobaturper  verba tefiiniHa 
dubta,iy  quomodo.  * ' 

X 9 Verba  dubia  te  fis  inielligUntur  Contra  produeentd» . < ^ 
jo  lud«.-cpottJi  ex  officio  repeterent  UJitm,vcdeelartt  difHAn 
^fuumatnbiguum , . - .7  : 

ji  Padum  dt  retroutndtndo  probirtur ptrtePtsfbi  inui- 
ctm  in  modico  in  drcunSiantffi,  non  aiittm  cirta ntgp- 

ttum principale, dijjidentts.  ' ‘C,  v- 

32  Padum  dt  retroumdendo probatur  etiam peritjiet , qui 
'in  fuit  depojitionibus  viderentuVeontrar^itt  quoenodo 
vt ibidem.  .t  i.i,-.  .T. 

53  Teiles  requiruntur  omni  exceptioetemiiores  af  cOHUirt- 
cenduminjirumtntumfal/itatit.  ' r - •* 

^4  Padum  de  retroutndtndo  probatur  etiam  per  vttum  ft- 
Jitm  cum  fama.  ' 

J 5 Padum  dt  retroutndhido  probatur  etiam  per  uflesieL-» 
fuis  didisjingnlarts,  nempi  dt  diutrjis  asutrfo  tempore  ' 
fidisconJ'eJJionibus.Comrariumrtum,Jb.QoHciUatiny 
num.  ?7.  ’ 

j 8 Padum  de  retroutndendo  prob.itur  etiam  per  It  flet  de-  ‘ 
ponentes  dt  diutrjis  tonfeffiombus  diuerfo  tFpcrefadis', 
enodo  ilU  ebfejiones fusjent  a parte  acceptata.  Coeftra- 
ria  tamen  buic  opinio  verior  ejl^vtetum,  iq.Concctiatio 
remiJtui,vtnum.HO,  f, 

41  Padum  de  retrouendendo  non  pnbdtur  per  ttjies  depo- 
nentes dedsHtrfis  conftfjhnibm  diuerfo  tempore  abjeertt 
parte  extra  iudicsumjadts . ■ 
qzpQllscstatioapadodijhngustur.  , ' ' >7' 

Ht  Multa  dicuntur. quanoii jiunt.  •>  . * " 

44  Padum  de  retroumdendo  proOafurper  teftes  depoeuntes 
etiam  de  conjej/ione  .i partibus  fadxt, padt  de  srctrouen- 
dendo,euc  dicerent  de  iempore,quodrmptorjlatuitt  Cf 
prafxit  venditor/  ad  rem  rttuperandam',  rue  de prate  * 
/ht tone, qua  coram  acAario^  tejhbus  tn  ifliu/hiodi  ca  • > 
Jibusfoltt  fieri.  Pseter, ibidem. 


45  Padi  de  retroutndendo  copia  probationis  ne  pereat.poteji 

venditor  curare  > vt  teftoi  aa  aternam  rei  memorianu.» 
examinentur, quando  nullum  adef  in/irumintum  , ftd 
de  eo pado  tantu  cbflat  ex prafentia proborum  vrrorS. 

46  Padi  de  retrouendtndoproaandi  lapfo  termino  ejl  danda 

alta  dilatio  ad  idem padum probandum , 

. . . *-  ■> 

* ! 1 fT»  tdercrroucndendoa  vettribs  Ro- 

clL/tUlii  manis  fiduciam  venditio  nucupa 
tumjvregregicconfirmatTiraq. dcvtroQiretrad.de  - 
rctrad.conuemio.in  prafa  . nuin.tP.  verf.  & curo  his 
X per  venditionis  inftrumentum  \ in  co  appoTtm.ro  c6* 
mode  polFc  probari  explorati  juris  cft nam  cum  in- 
(f  iiintenium . iiiodoa  iurc  icquilita  contineat,  dicaC 

3 ^bano probata »t  null.aalia  indigens difccpiariotte 
iudicij,vt  inquit  Bal.in  l.lmperator.  ff.de  flatu,  hom.  . 
& in  I.quorics.in  vltimis  vcrbis.C.dc  iudic.cuiadh?* 
rci  Soan.in  cdf.i.in  cau/a  teflamcmaria.nu.x.  vola,> 

in  conliSp.in  caufa  agitata.col.pen.nu.i  7-vol.x* 
cum  aliis  innumeris  fere  adicdis a Marf.in  rub.C.de 
prob.  liu-  i.  Icquicurvromma in coconrenta)qucm> 
admodum  cflhoc  padum  , optime  pef  illud  quc.itic 
probari  fVt  nos  late  id  confirmauimus  fupra  in  c5cl. 
pij.mcip.inflrumcntum  pi  oducens, per  totum  volu.' 

2.  & in  terminis  nofliis  id  decidit  Boer,  in  dccif.  184. 
dicO)quodin  prine.  > i 

Conclufionc  hanc  limitabis,  vt  fl  padum  iflud  de 

4 rctroucndcndotfuiflct  redadum  in  infhumcnto.cu- 
ius  imbreuiatura  non  .appareret , non  tamen  padum* 
iflud  perdidum  inftrumentum  poflctjpbari,vtinhy» 
potlidi  noflra  cdiuluit  Cclfus,Hugo.  m c5f.5  S.fupec 
nuptialibus,nu.i6.  vcrf.necDbftatinftrumctum.vbi ! 
ad  litam  corroboradam  hanc  opinionem  inter  alios 

’ adducu  Barun  1 cum  qutdam.mprinc.  C.‘dc  fid.ia-v 
*'  fitumen, 
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1bam.at<{{fial.a)iabc.eiai(iem  titcot.  6.  na.  20.  verf. 

awjk.*ro. '-1^ -V  <#,f  ; u 

jlCuiasramcn&ntcntiamtuncdemum  vetieflfedl* 

5 jreritn  > cUtn  pars  f vellet  ipluin  inilrutncntu  dc  fallo 
redarguere : ni  cnnc  cogeretur  aduerlarius  oftendcte 
TCOeocoIJutn^quod  ti  non  apparerer , pars  illa  aduer* 
N non obtiocrctm  iudioo,mll illudoftenderctrvtin 
Ius  terminis loquutuscft  Bartol.  m d.l.cum  quidam. 
Cum  vero  n5  vcefeimir  in  przfcntia  in  hoc  cafu,  fcd 
ineorcilicetanpCTinfttunientum  probetur  fiducia- 
ria vcnditiOi  cr^iderim  imbreuiaturam  non  eflc  ne- 
ccdariam , cum  nunc  non  agatur  de  redarguendo  in  • 
lbumentode£ilfb)eaqiratione  permoucor.Nam  cu 
M notarium  inftrumcmum  rogatum  eft , redaduin , 
& mundum  ipfum  tunc  eft  verum  originale  , vtnok 
Bat.inl.ScmproniusProculo.ff.de  Icg.x.qucm  refeic» 
dc  fcquitur  Baldus  vbi  fupta>  & ibidem  declarat  id  ita 
debere  inteilim. 

: Et  hoc  quid^  veriflimum  cft  , nec  vUus  ctit  vn- 
quam , qui  id  fine  vllo  ncgocio  non  adro  iuat.  Maior 
amem  fuboritur  dubitatio , quo  pado  padum  illud  > 
anu  venditionis  inffnuncntum  illud  non  continet , 
Et  probandam. 

; Profedohocincalh  latiscritid  ptobare  pcrcon- 

6 icduras,t&indicia>atq;pcelumptiones  ticvr  direda 
probatio  deficiat : namcum  h^lirtalcncgcKiuui, 
quod  confiieuit celebrari occul(c'nuitis  adhibtnste- 
Ilibus , necdeliia  natura  liquido  probaii  queat  , nec 
foleat » nimitum  li  Icuaur  probationisonus , uccita 
exada  requiratur  probatio»  illudq;  lutficiai  piobaic 
pcTConic^ras  tales , quales  m illo  m^ociocadunt» 
vt  l.non  omnes.§.d  barbaris.ff.de  rc  mii.de  arg.eius,qt 
faabcnir  in  c.pratferea.  vbi  gloff.  de  tcllib.de  ciuSiquod 
BOC.gJ.iD  i.  i.in  ri.glolx  magnz.ffde  probatio.de  l.qui 
cjc  iibetis.ffak  lecun4ab.de  Cy  n.in  1. 1 .m  fi.C.de  licar. 
ml.fi non  conuici).  in  i.oppo.C.dciniur.  atque  Inn. 
inc4Uim  in  ofikiis.de  tcftam.  eodem  pertinet.  1.  con- 
sCiti.$.rupcx  plagis.Cdcrcpud.de  ira  videre  clt  in  the* 
matcifiipiec  quo  confiiluit  Paul.  Call.in  conf.  i4}.in> 
cipLvifo  proCelTu,  dc  actcllationib.  vol.  2.  quod  quidS 
coniiliumonraes  quos  videre  potui  Saibcnics , alle- 
gant lub  Du.2S3.(ine  vllo  volumiucn.1  cu  ilii  dc  Val- 
Maliru  conuenti  vc^iffenc  habere  inllrumcntum  ii- 
boas  venditioais^  de  finepadodererroaendendo  > vc 
ibi  fatr  probatuin<ob  id  noluerunt,  quod  de  dido  pa- 
doapparctet  fcripmra » vd  tefies  »lcd  quod  dc  fide  il- 
kmmi  conlidera  altera  .pars.hinc  C'alu.md.  col.143. 
coJ.z.lobnu.2.:vect;d:coigitur , ne  vernas  periret,  cui 

7 iska  f^perf- volunt  dic  Cocum.  1.  vlt.ff.de  probatio, 

rt^ndie,  ad  probationem  iplius  padi  liilHcerc  ve- 
hementes piarwmptioncstde  conicduras^auetotquod 
pattes  cenlcmur  hoc  dc.  voluiile,  quod  ditcdx 

paobanones,oonadcucnr.  n 

. • Ikx:  ta  non  ita  accipiendu  efi,vt  perpetuo  veru  fit: 

S fedintcUigonilum,vt^eKcdatitquandolumus  mea* 
^ ia  ejao pixfumimr  conttadus  iTutatius » dc  agitur 
ffe^obationc  fraudisuunc  enim  fatis  efi,fi  padum  p 
conicdoras  probetur » dc  ita  loquitur  Cailr.  vbi  iupra 
fixais  verb  ed»cum  agitur  de  ptobatione  padi  ad  eum 
podlfirouin  fioom>&  effedum»  vrfcquaturretrouen- 
diesoA  noa,vt  redarguatur  conttadus  vliitarius;  na 
lunc  requiritur  vera  probatio  , de  qua  paulo  poli  di- 
cemusJucccff  c^egans,dc  verciolignis,&  kmpicerna: 
aacmoriz  mandanda  Dccij  dodrioa  in  conf.  1 8.  vilb 
poodotde  proreaaithcultatemed.col.  vlupofi  nu.  5. 
Vttf.vcl  teruo  dici  poteft»  cainq;  menti  clletcncdam 
dMiisGoaadtal.aiau.;5$.C'.  dc  pad.  interempto,  dc 
BOMUco»dceandcm  dam'dc  iuruin  hac  fadi  Jpccic 
id|MMidic»ie<{UiiibscflRol.i  Val.inconf  so.incip.. 

, qBoaiam;q)|uaioainc5.cQl.i.  nu.  7.  verf.  nec  refragari- 
*■  vidiettMrJib*4»qqamu«hacin  re  fiicrit  hallucinarus 

* nuptialibu$.num.  9. 


Illud  idem  piartcrea  iii^iigcndu  cff,vt  locum  libi 
9 vendicet  deiurc  coi:  f quoiure  in  hindi  padoproba- 
.do  admiuuturcomcdurzilecusverocUctinllatutOto 
q^lcgitiinamprobationeindefiderarct : nituneoii)- 
fiinb  rcquirctomit  plcnz»dc  verz  probatioiies,  dc  iu 
dauitumcllcc  intclligcndum»  vtaliquidoperaretuci 
acgd.ft  quando.ff.de  Icg.  i . dc  c fi  Papa.de  priuil.  in  6. 
loex  co,qu6d  illadicata|icgituna probatio »fquz  fir 
feAibus,inUrumcatis>dchonpctiuxin)icllc  ^ml.  ci 
dc  indebito  jn  prin.ff  deprobatiade  iite.  at  fi  clerici. 
in>pdnc.in  vexb.  probatione  lcgitiina.‘,de  iudlcde  fta- 
turo ioquente  cum  aliqua  qualirate»2qualitas  illa  fta- 
X 1 tutitncccll'ahoprobandacff,vtobrcmauicBatc.  in  L 
j.S.ait  pr2u0r.ff.ne  quid  in  fluto,  pubi,  dc  arg,cius>  ^ 
aniina^crtit  Jo.And.inc.i.de  homicin  6.  cu  fiimU 
dc  ita  in  ptopoliu  hypothcli  cofiiitus  rclpondic  Dec. 
iaconf.t8.col.;.fubnu.4.  vcrf.j.pnncipaliter.  dcc^ 
vlt.poll  ou.j.vcrf.prancrca  illud  procedit.  ; 

Tertio  quoq,- eunde  padi  derctrouddcndo^pban*- 
12  di  modum  declarare  poiruinus,t  velocum  habeatia 
contradu  venditiones , non  fic  in  contradu  dationis 
X 3 in  Iblutuica  potilUma  ratione, f quia  proprii  ,dc  flri? 

dedatioin  folutO  non  dicitur  vcdicio.  idcirco  ffatu- 
X4tum  loqucnsfin  contradu  venditionis,  non  habebit 
locum  dationem foiutu.vt egregie  concludit Spcc. 
in  tit.de  relcind.vend.snunc  diccndu,nu.20.vcr.fcd 
poncjllatutu  dl.diccns,  9 li  llatutum  cocedat  facul- 
tatem Vicino» vd  conluru,vc  poilit  rem  venditam  rc* 
cuperarC)  non  habebit  locum  ffatucum  in  donatione 
in  loiurum.quan  referendo  fcquiiuc  Alex,  in  cof.yd. 
incip.vilisdubuaiionibus  prxmilils.coU  3.  nu.io.vcr. 
tamen  fallic.col.  j.vbi  multa  fimilia  ad  id  adducit  idS 
facit  Fabia.de  Monte  Sandi  Saui.intrad.  dccmp.de 
vend.in  i.q.prin.au.7.vcriS.Jc.vlt>inofallit,<Se  11  icni- 
perxMd  hoclbleatadduct.i.eiegantcr.inpria.  ff.  depi- 
guor.  adio.  quod  fdlicet  datio  in  fs>lutam  videatuc 
cflcfimtlis  venditioni>illiusqi  vimobiaheatf  vt  ibidff 
ttaditPaui.Callrradidem  efl  cootext.in  1.  litis.ff.  pro 
erapt.ini.vltiffex  quibus  Cau.tn  poileika.&  in  l.pr^- 
dium'.iali.Cdecuidio.na«  hutuirnodi  contrados 
inquiribi  lmp.Ant.  vicem  rameo  vcditionis obtinet. 
Etenim  hzc  vera  funt  largo  ndodo/eclus  uerc,  & pro- 
prie,dt  llride  intclhgcdo;  11  in  hac  eadem  nolha  pa»- 
di  derctioueudendu  materia  intellexit , £c  interpre- 
tanis  cff'Dec.inco.cdf  1 s.col.a.nu  ;.ucrf.nec  obflat» 
quod  datio.de  col.ulr. lub  nu.64icrl'.  non  obflar»  quod 
prooariones.  .1  /; 

15  . Quodetiamaiiarationeconfirmaturrtnaquam- 
UBomnes fac  admittam  cotradumex  ijs  praecipui 
cooicduris  probari  liinulacu  ac  modidtatc  pretij , Sc 
pado.dcrctrouendendo, Illud rameunon  procedit 
in  datione  in  folatu cu  datio  in  Iblutum  no  lic  ucra» 
& direda  ucnduio,mm  etiam » quia  ia  contradu  ue- 
ditionis  pccuniz  numeratio  imcrucniat , in  donatio- 
ne autem  in  iblut  u m non  itein.-qux  quidem  pccun i q 
numeratio homincsadle allicit,  deex  ea  , ut  hamo 
pifccscapiuntur.itarcfponditFulg.in  conf.i^3.in  q. 
uetikcol.i.poll  num.3.ucrl'.  ccikbitigitur;cuiusdo* 
driniim  nuncupatim  fcquitur  laf  in  coni!  1 50.  uide* 
ictuf.col.2.nu.2.uerf.2.a  fortius.uolw4,  & in  cof  feq. 
1 5 i.comra  conliiltatioik.col.3 . uerf.  pro  eadem  par- 
tc.coaiol.4.Dec.itidein  d.conl.is.d.nu.3.  & inconf. 
167.10 caul‘a»quz coram  Rcucrcndo  Vicario,  coi. 
nu.6.ucrli3.telpondetur.  dc  in  conf  209.  in  cafu  pro- 
pofito.col.  t.nu.4-ucr.nani  luntpratfuiuptioncs.  Sc  ia 
conf.  3o8.incafu  ad  nos  tranltmllbxol.z.nu.  s oierCi. 
quia  quos  rcferaidoicquiturAnd.Tiraq.  detetrad. 
conucntio.m  pizfat.nu.27.ucri.'5.illud  cll,&  nu.28.de 
29.ubi  pluribus  id  conhtmat»&  refert  conua  fentien- 
tcsjoon  igttut  mirum, fi  cum  m contradu  dationisin 
foUttum  non  ita  facili  fraus»  & limulario  pratfiima- 
tUT,in  co  Icgiiiiiia:  probadonesrequitantur.  -1^ 

16  Alius  euammodus  tptobaivdi  padu  deStetrouen- 

deado 
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dendo>nimjram,quaodoaon  faicappo(iram  inftru* 
mento  venditionis»  6c  panesagunt  ea  mente»  vt  Te* 
■quarar  (idudaria  haec  venditio:  nempipoccht  ^baii 
pertcftcMtg  l.vbinuTnerus.ff-detc^^.dc&in^ni 
iietoeio.detcfbbus-  vt  in  themate  noftro  conlultus 
rcl^ndit  Aicxan.incoD(!iaz.iQdpi.  vilb  proccHu 
vtnufque  caarz.colum.  i.fub  nuro.3  •&  4-vol.  a.ii  cu* 
ius  opinione  ftat  Gozadin>in  d.l.a.num.H5>  circa  fi. 
Cde  pa£^inrcr  empt.&  vend.de  probauit  idem  Rol. 
k Vahin  d.eoor.50.na.4-vcrLprimaa:  £acie»lib-4<atq»‘ 
B(^ind.deci.i»3.mprin.na.2.eo{dcm  Tcqumuseil 
Ognolindd.i.q.sa^ium.Uo. 

Huiurmodi  autem  ieauidum  pa^i  ^andi  modfi 

17 vebm  amp! ics,fvt  etiam  procedat,  qn  tefies  depone 
fcm  in  tradatu  i pfius  c6rradus  emptionis  fcilicet»  dc 
vcnditiooisfadamfiiiflc  didam  promifiionepadi 
dererrouendendo,  dc  poAea  cdfcdum  fiuficc  inflru* 
mentum  pune  venditionis  ex  imeruallo » per  1.  fi  tibi 
liberum, Iccundum  vmim  intdledfi.Cf.dcadj.enipt. 
& l.fi  binarum.fi.de  feruit.  vrb.  ptxd.  nam  pofiquam 

sBefi  ins  quxfitum  parti»f  nd  prziuroitur»  quod  voluc- 
ritex  Ibblequcnri  adu  ex  inrcruallorenunciare»  arg. 
l.cumdeindcbito.  inprinc.fi.  de  probat,  dcc.  1'upct 
hoc.de  renunc.ob  id  valida  erit . dc  firmaipfiustefijs 
depofitio.  dc  cddudenret  ^babit  padum  ifiud  inter- 
uemfie  in  ipfo  cotradu . ht  vt  in  hanc  dciccnda  fen* 

Iptenttam  ea  ratiotfuadct.namcum  hic  tcfiisdcponati 
^ fuit  fada  ptomifiio  tempore  vcnditionisificcji  fue- 
rit c&emporanca  cum  ipfa  venditione»  rcquicur»q<f 
fiiitpats  ipfutscdiradus  vcnditionis,rtl. fundi  pand 
fi.dccon(rahcn.empii.l.iurifgcntium.$.quinim6.fi. 
de  padidc  l.leda.fi.li  cert.pct.  iccirco  cu  no  vidcatuc 
ab  caprouifionc  rcccfium  petcdfequens  infirumen- 
tum  Ct  ex  intcruallofadum>oimirum  fi  huic  leih  ira 
dcponcmiplena  fit  adhibdda  fides.  Secus  fi  nd  in  eo 
edtradu  > in  prarfatiooib.  edtradus  fiiiflet  didu : 

quia  tunc  intcUigcrct  repetitum  in  fcquemi  contra* 
du.  ira  demum  fi  fuiflet  in  edtinemi  lubfecumscd* 
tradus.de  nd  cx  intauallo.l.item  qa»in  fi.  cu  ibi  not. 
isaibcn.fi.dcpad.de  4gl.  in  l.pcrrcrdioncm.fupa 
vcrb  rata.C  de  vfu»  de  perrerpofum  Pauli  io  1.  Tina. 
S.idcm  rdpondiui  i.vbi  gl.  i.fi.dc  vcrb^blig.  q iun 
ad  idcm  allegat  Cafir.tn  d.cdC  i43XoLvlc  pofi  oum. 
3.verlefictiamThoinafius.vola. 

10  S^ndoamplioteandempadiprobaBdirdnem» 
vt  etiam  per  vnum  tefiem  omni  exceptione  maiocd 
poflli  hoc  padum  pbari  * cum  hic  rcfiis  faciat  femi* 

* plenam  ^arioncmduxii  gl.  editer approbatam  iol* 
admonendi,  vbi  cdnmniicr  Scrib.  omnes»  de  in  Ux>* 
narfdci.C.dc  iniur.de  dc  hoc  cfi  cafus  in  c.vlt.  dc  fuc* 
ccUbintefia  idem relponditSoc.tuiun confiat. nu. 

* i . vol.  r .Porr.in  coni,  i a.nu.9.quam*c6itcr  ab  omni- 
bus clTe  rcccpram  lememiam  dixit  Curan  dJ.admo* 
ncndinum.  i92.dcintcrinjmsnofiris  id  fdifuidcm 
Cafircn.in  d.conI.i4?.col.pcn.nu.).voL2.dcGozad.. 
in  d l.a4mm.)34.Cdc  pad.inta  empt.de  vendit,  cui 

. 71  quidcin  t vnico  icili  poterit  defem  iuramentum  itt 
rupplemenium  pafitdx  ptobanoois , vi  id^m  (Laifir. 
ait  in  daidf  14}  .paulo  anrcfin.  dc  Cagno.in  dJLaom. 
mo.q.5a.acibixlcn)Goaad.d.nu.3j5.ac  Roi.iVal. 
in  d.cool.so.  mi.  n .de  14.de  fub  nu.  1 7.vaficaion  ob- 
dant avxlo»  lib.4.  d(  per  id,  quod  traditur  in  1 cum  m 
plures.Slocator  horrei.  Iccundam  vnum  intcllcdu. 
ff.loca.non  cnim  cfi  adhuc  quslitum  iuspani»nec  te 
Ilis  probabiMi  dep^etdadain  fuiflein  prarfationib* 
contrai  us  promiUioncm  tiducianz  vcudiiioius,lcd 
nd  inconrincnii  fiii  ife  fubfecutain.hanc  c^o  amplu* 
noucm  colligoex  rcfponlb  Alex,  in  d.c61'.i  22.  nu.a. 

* vcrf.de  poli  quam.  vot.2.dccaodcin  magis  *c5itcref' 
fe  recedam  abommbus  10 1.  pa^  nouilfima.  Cde 
pad.de  mulus  aJils  m locis , tdbsefilocupictilliinus 
bocr  in  dulcciH  r 8 |.nu>  (6.  pofi  veri,  de  fimiliia.  vbi 

Alc^vbilupuaUtfdcicquiutf. 


Submapliabis  ampliationem  hanc»  Vtlocnmf%^ 
ai  vcmiiccr»  teriam  fi  ifiiufmodi  r^is  iu  dtponCscAec 
afiiiis.rmcco7natos»dummod6  plulbuam  fcmiplc* 
ne  fuilTct  probatum  . tunc enimhicrciosylbnreoac  t 

SIuiqud  lemipicna  probatione»  nd  poffet  repelli  i te* 
jmofiio,  dc  huiufmodi  probatio  pofiefiupplch  per 
eandem  iuramenri  dclatioodipcr  regulam  dd.adm<v 
2j  ocndi.fi.de  iurc)urando.ex  eoetid»quia  afiinisf  non 
repellitur  itefiimonio  in  caufisciuiiibus.vrobfcnu 
uercgl.de  Dod^.ine.acccdcns4i  i.verl.  lubcfic.  velit, 
non  contdU.itarelpondiridem  Alcx.ind.conlii2r 
nu  d.  cuiaccedii  BoerdQd.dcci£iili.nu.i.  vbi  atrita 
fmfie  conclulum  Neapoli  in  caul^  Domini  Mon- 
tguyoA  acoris  t contra  Dominum  dc  Ronicfortre* 
um»dc  delatum  iuramentum  fuppictiuum  ipfi  a^km» 
qui  habcbatiplufquamfemiplenep^atum  1 deU* 
cum  arefium  dic  io.luiii  anno  Domini  1 5 u* 

>4  Etcomagisrubampliatioptoccdit,  ffib^eexee* 
ceptio  »qu(^  cfi  cognatus»  vel  alKnis»  propter  quam 
non  dicitur  omni  excepdonc  maior , fijcritxemiirai 
parte  cxprelre»vel  tacite»  vtid  nonnullisaudotitad* 
bus  ccHToboiat  A Icxao.  in  dido  conf.  122.  col.i.nu. 

8.  verfpIusdico.de  ibiadden. 
fandem  fecundam  ampLtationcm»dc  hanc  fubam 
2;  pliationem  declarabis,  vt  cum  aic  deferendum  t fup  ^ 
plctiuuto  iuramentum  paaaducrfa  vocanda  fittalio* 
qui  delatio  lutamenti  erit  irma , vt  probatur  cx  1.  bo* 
n^  fidd.  vaf.  caufa  cogmta.  C.  dcrcb.  crcd.de  penI* 
Ium  tex.nor.Ang.ibidcm»  diccnscaocum  debere  efie 
aduocatum  iohoc,uinda.l.in  caufx.  S.  cauia  cogni* 
ta.fi.de  minor4)ucm  fcquitai  Alexan.ind.conl.  122. 
nu.  1 i.verf  non  obfiat  etiam  fi  dicatur . 
TcrtioJocoeundcni  ptobandi  inodfi  ampliare  po 
26  terimus» vt  etiH  fi  caula»)  qua  dc  ageretur  »cflet  ardua 
dc  maximi  momdti»in  caque  tcfiis  depoocrcc  nd  om- 
nino intcgcr»fed  a^orhabecerplulc^amfcnirpleni 
precationem » niUilominusad  probandum  pa^  de 
retroucndcndointoiraduintenicnific.pofictdeferri 
iucamentu  in  luppkm&tum  prubauoniKlicer  oiunes 
Sctibemcsncgcni  iu  humlinodi  caufis  1 Uad4hidice 
pofle  deferri, propter  fufpitionem  pchurii»ranofic  ma 
gni  comircdhin  dida  loidnMneodi.fi.dciurdu.dc  ia 
d.l. in  booarfidci.C  dc  rcb-acdi.  axioma  confirmo 
pluribus  cum  Catiarei  i tum  etiam  iutisPdofiai  iiKcxa 
prctibus,tam  publice  profitdtfi)us»qiiamc61ulcntib- 
vt  Abb.in  c.mulicri.col.s.  in  pfm.pofinu.fi.  ver.quoti 
emm  fi  ador,  dc  lureiu.  motus  audoritate  Summi 
Fomific.inc.vlt.fi.i.eotira.dejureiu.Archi.m  ca.vk 
duas. lib.).oum.2.invob.Sacrainemo.a7.qu^r.iA  t 
HoQ.in  lumdeiurdorJ^onian  <L1.  adbuonendue^ 
i ymu.  104.  vccf.  detemiinatigirur.  dc  ibt  Alce,  hi  l.|«* 
C0I.3  .tm.  t t.vcfl.io  hoc  atticulo.de  ibi  Cafir.  coi^  vli; 
fi.eo.de  luxeiur.  hinc  dicebat  Bal.  in  dida.  1.  bonxfi* 
dci.col.vliim.pofi  nu.  to.  verC;.inl'picinirqtianrins. 
370 dcreb.ucd. quodlicctiocaurisfcudalibus» quu  t 
luagnxi  dtardu^iunr»  oondcfaacurifindiuramcQ- 
tum  i-iatnen  vuq»dcfacurpoflcfi4xi»  cpiiap^clTio 
aliquid  adiungi  t » lemiplenx  probacioni » quexi  vero 
idcinmci  iuramentum  defaatur  m ^pplcmcnniin 
probationis  padi  dc  retioocndcndo  > ettanvfielfi» 
caula  ardua»  refpondii  idem  Alexaiid.  in  dido  conf. 
122  C0I.3.  oum.7.  veri,  dt  licet  didum  iutaroemum» 
volum.a.cuiadliercc  RolancLi  Val.mdjdocoaf 
vol.  3-nu.  1 f .vafinec  vis  fiui  petefi,  llb.4. 

Qiunoioiupcrlupenorcm  Iccundum  padidete- 
trouendendo  probadi  iiiodum  ampliabiSiVt  verus  fir> 

28 1 caa  li  cefiis  per  verba  dubia  deponeret:  vcluti, fi  di- 
ceret padum  illud  tmllcfadum»anreqium  cOficere-' 
tur  infinimitummoc  aperiret»  an  fiduciaria  venditio 
fada  luem  in  ipfa  vcodiiiooc^n  in  ipfis  probationi- 
bus veodiuonis  pofiea  incontinenti  lubiecurs.nd  fa- 
ciU  contingere  potui ficr, quod  dida  pfomiifiofiufict 
fadaautc  ycadjuoocm,nooiA  vcndiooiic»  vdfada 

inpr^- 
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inpr«fationibus  ipfius  vEditionis,poftca  fcorfum  cx  ceptfonc  folti^n-pcffona , fcd  Ctr5  fnlrins 

inrcniallbfccutx,  A libere  faila:,quocaruinidligb  4»^«s>vc nos fupra late  probaai.misiaprcKi.  dr  « rr. 

tureilerecclTuma  dida proiniirione, perca  qusno'  «probano.q  6.incjp.hjiAcnU^nu.68.cum Ic:} 

tarBart.ind.l.iicm  qnia.S.vlt  ff.de paft.de  inl.paila  fupcrionb.vol.t.fcdad  pttJb.induTi  pnftunnfbj.l  dtf 
pouiflima.Ceo.Bal.iSc  Ang.in  I.  H quis  cum  alitcr-ff.  fetrouendendo. quod  cllquid extra  ipliim  inUrviue; 

<fe  verb.oblig.nccobidhuiurmodi  dcpofirioambi-  timv.tuno  przdtfti  reftes  non  omnino  Intccri  vtuq 
probarer, ex  cO.qiiod  verba  dubia  ttcfttstnrcili-  fatis  cmnt:iu  cgocUcioex  diftl.s  Alex.  md.  cOf.i  lii 


^amaf  Soritra  produciiem>c.in  przfentia  de  probat, 
iccirco pofl^iudcx  caurxcxoMciorcpcccrecudem 
tcAcm,&  interrogare,  an  difta  promifTio  de  retrouc* 
dendo  fafta  facr/t  in  ipfa  venditione, an  incontinen- 
ti iuxta  ipfam  venditionem , ideff  / .inrcquani  partes 
dtuenerint  ad  aftusexrranco.s,iuxral.codtinuus.in 
pnn.fftic vcrb.obng.&  l.duos.S  vIt.  fK deduob.rcis» 
& not.fcrib.inl.contraft  isTC-dclid-  inffru.  Se  ini. in 

}cbon«  fidci.Ccodcpaft.de  quod  poffic  iudcxfc.x  of- 
ficio Tuo  repetere  reflem,  vtdcclnrctdiftum  fouam- 
-biguum  . fancimmcflin  e.  cum  clamor.  vbigMup. 
vcib.confusc.de  reAib.fic  confultus  refpondir  Alex, 
ineonf.  x)S.,’pondcratishis , dequibus  in  themate. 
colum.2.num.4.verfvi4cndumcAigitur.voi.6.&  in 
ferm  inis  fuis  in  d.conf.ui.col.j.nu.j.&d.vccr.  ideo 
poflet  iudex.co.vol.i. 

3 * Qiintd  tundem  niOdum  ampliabis,t  vi  etiam  rc- 
fies  libi  inuicem  in  modico  in  circunAantijs,non  au* 
tem  circa  negodum  principale,  hoc  e A promiffionis 
deretrouendendo,  dilfidcntc^,  nihilominus  p.iftt\iH 
ifiud  pobcnt.nccdicintur  varii  anj.  eomm,qux  no- 
'tantura  B.itf.}nl.cos.col.i.nii.r.verf.qi:*ro>qnzdi* 
cStur.ff.ad  Ics;. Comd.de  falfis,6c  B alae  Io.  de  Imo. 
in  l.his  verbis  $.vlt.arg.illius  ccx.lf.dc  hzrc.inA.lnn. 
in  c.ffitefnit.ifis.dchzrcr.quosfcqaitur  AlcxincoC 
5.in  caufainqni(itlOni^formata'.col.7.nu.io.vcrf.n6 
^Aatetiamdi  diceretur. vol.  i. de  in  conf  ic5.vifo,ac 


coi.pcn.fub nu.  1 1.  verf  neC obibr etiam  fi  dicatur, 
vol.  i.guiqoidcitianrcftA  feiilair.lcftoi  ui  videris. 

54  Sexto, vclinfi  amplies, tvf  eti.impcrvnumrctlcin 
cum  farnapoilitiAud  paftUm  derctroucndcuo  pro- 
ba ri.vr  contuitus  ref^xinditlino  1nconf.9i.1nup.vi* 
iisacconndCratiSi  cuius  tenrcti?  Ic  lublcripiii  Marii 
in  l.dc  miriote.S  plutimiim.nu.y.  vcrfaddcctiam.tF. 
ticqucliquibusacecdtt  Bocr.in  d.dceil'.  i S^.in  prJn.de 
Cagnolusind.l.2,nu.ioll.q.5a.C.dc  paft.int.  empto, 
de  vendi. 

3 5 Septimo  amplubis,tvt  etiam  fi  icftcsin  fuis  diftis 
eflcntfingularesrveluti,  quu  vnus  deponeret  dccon- 
fefTioncpaftidcrctroucndedo  taftaa  vcndcmcco* 
ram  emente, alms itidem  dcalia  coufcilionc  aliotc- 
porc fafta  piarlcnrc  parte,  ramen  cum  vnaquzquccx 
hisconfciriOnibns  laciat  Icnuplcnain  probationem, 
hitcftcsprob.arcnufftum paftd,dt  ambxfiniul  c6* 
lugipollcm  ad  plenam  faciendam  probationem  ; vt 
habemus  i Paulo  Caftt.in  conf.9i.  quod  przfat.T  icn- 
tcmia  nii.d.vcrl.mcaluvcronoltro.vol.  z.  de  inl.Pu- 
bha.^.vlr.ft  depof  Rom.  itidem  mconf  zgo.  in  calU 
propofitzconlultauoms.num.T.inl.nnda  rcfponlio. 

prin.tt.de  dona  exnot.  perBar.  ini.  cum  Icimus, 
e. de agii-dc cenii  lib.  10. qne ad id aliegat  Alex. in l. 
capite  s-tf-dc  adulc.quos  vnicum  atijsad  id  adducit. 
Rnin-in  c6f.72.1uper  co.de  quoquarriiur.in  prin.vol. 
4.1ed  vitr.i  cos , ab  eo  Citatos , idem  fcnfcic  1 af. in  1 . fi 


diligemcfc6lidcraro.col.pennu.i2.vcr.7.dt  vit.  vol. 
4-vbi  iHitbaad  id  adducit.de  in  c5f.i49.  vifoprocef* 
^ mter M I cluclem.col.  MiU.  io.va.de  in  dc)Mfitio- 
Aibus.vol.6.in  conf  S3’.quuniam  omnedatum.col.4. 
fla.(7.verfnec  cftiamobfiat.eo.voI.5.inconr.24.aDi- 
madoetfis  h1s.col.vlr.num.4f.vcrf.non  obfiat,  quod 
ccfies.Tol.a.dc  in  conf.4x.incaafa , de  lite  inter  Chri* 
* ftophonim.colvlf  nu.l9.verfpI*fcrei.vol.^.dc*c6- 
Tnltnem  h«nC;Cfreconclufioncm  ipfemetdicitin  c6* 
fil.47.abnrhte.col.2.nu.;.vcif  nunceft  vidcndu.vol. 
z.idem  fehfir  Dec.inconf.  16;  .in  caufa  tnairimonia* 
li.c0l-7.de  Sai.t  $.dc  td.vcM  i'de  multi  aiij,  quos  ion* 
efict  enumera  re, de  in  propofitonofiio  ad  probari 
dum  paftnm  de  rcnoucndendo  confuluit  idem  Ale, 
ind.conf  122.  col.'pcn.i4.ver.nonobftat,fidicamr» 

VOl.2.  1 . » 

Subampliabis  ampliatronem  hanc, etiam  fi  ipfi  re 
32fiest  in  fuisdepofitiOnibus  viderentur  cbtrarij:  nanv 
ando  pars  principaliter  non  tendit  ad  improban* 
m ipfuin  infiruinetitum  contrais, nc^rdlescon* 
tradicuntcxprefilsirtipfoinfirumcmo,  fed  potius  fa^ 
tentur omnia  contenta  in  eodcm.Verum  deponutde 
ijstde  quibos  extra  infii  umencum  faieaftum,dc  con« 
ttdmm  inreripraspartcsmempcf,  vt  parsterierctur  al- 
teri rctrouen«rei[uc  et  fi  inter fc repugnent,  proba*' 
bfit  paftumifiud^vnde  li  in  ptzfcntia  agitur , 9 illud 
{Bftumincclligaturfepcrimm  in  ipfo  contractu  ven^ 
ditionis  cx  mente  pattium.ncc  ccnlcatur  per  fcquen-^ 
tiarecefium  i difta  promiffione  r no  iccirco  fcqui  tur 
quod  per  illos  tefi0  pars  velit  probare  Kludinltfm 
cflcfalfiim,aec  ^prerea  lumus  in  cafu,in  quo  loquii- 
tor  ea,qux  nor.in  iin  exercendis.C.de  lid.in  Ar.  de  in 
l.optimam.CUiccontrah.de  commic.  Atp.  & in  1. 1 
ilquisac^.tfquemad.tcAam.apa.dc  in  e.  cum  loa. 
defid.inAr.aam  ii  pars  id  praecipue  ageret, vr  probare 
vellet  iofinunentu  ipfum  contraftus  falfum  eAe,  rue 
procoldubto  a caufa  caderer  > fi  per  huiufmodi  te  Aes 
xllud  pqflc  probare  crederet : cum  ad  inArumcnmm 
coouioccnduiQtcquiuntfeAcs-om^ 


pafto.num.j.Cdepaft.  inl.fcd  de  fi  poUcAori.  jl.vlr. 
nu.B.A.de  iureuir.poA  Rom. ibidem,  idem  laf.m  §.in 
pcrr011am.nu.43.  vcrf.ttcm  confeAio  cxrraiudicialis 
inA.de aftio.  Marf  m 1. 1 .num. 40.  C. Jc in  l. i.S. 
qu.ef  liib  nu.z.A.de  quxAioni.Bertr.  in  coni'  1 75.  non 
dubito.nu.6.  vol.  i. innou.de  mconf  <75.ex  meems. 
Hu.6.vol.2.itidcm  in nouGrac.in  confi4-  m pixlui* 
ti.nu.2i  vol.  I .Gram.in  cot.ciui  79.  in  caufa  honora- 
bilis.nu.12.de  Robcr.Marau.in  tiaft.dcord.md.aftu 
* 5.tlpar  iud.nu.iis.dehanccommunom‘  cAclcnrcn- 
tidm  aboinnibusrcecpram  rulitur  Mandof  maddi. 
acM^onlitium  Rom.2,.0.  lupcrvcib.  dcterminar.in 
ilttraU.inli.de  mcalirooAroid  aAcnr  CaU.  md.c6f 
i4f.nu,3.vo1.2.  quem  ad  id  allegat  Rol.  a Val.  in  eo. 
conf^o.nu.S.de  17.ljb.4- 

Apene  tamen  t huic  ampliationi  repugnar  Ruin. 
ind.conf.72.col-3.nu.6.vcr<-nccobA.iio.  per  Bar. eo. 
vol.4.vbi  inquit, quod  quando  cocurrunt  plurcspro* 
bariorfcslmpctfcfta-.quc  differunt  numcro.de  ipecic; 
fleUrpiob.itiO  vniusrt Ais  de  vcmaic,  de  probatio  fa- 
inx.vel  confi  Aonis  faft*  per  duos  tctles  m abfem  ia> 
j>trttis,quOd  lAuealli  .ijftz probationes  quz  diAcrut 
fit^ibeto,de  (pcctc.plcnc  probanu  Iceus  qtrado  pluiei 
iitnt  probationes  impcilcftx.qua:  numero  lantQ 
ferunt, de  non  Ipecrciquia  tunc  non  com  unguniurdtl 
pkrham  probationem  facicndamdi^it  qn  piob.intuc 
dibcrAeeonft:Aloncsinpra’rcnuapartis.ic  .lUiduode 
illa  limitt  confclliouc.  F.r ibidem  Riiinus  rationem 
reddit  . quia  illo cajtidiftzconfctlioncsciuidem  i'pc* 
cici  inteiliguntur  fafta:,  vt  quis  habeat  pluics  proba- 
tionesjfccundum  j5ar.de  ahosml. triticum. Hdcvcib. 
obiig.pcrl.Scmpronius.A.dcleg.  2*pcopcerca  nodC' 
beneconiungi,  vtcxcisvna  tantum  probariocfiicia- 
tur:  nam.iftus  agentium  non  debent  operari  ^vltca 
eorum  voluntjccm.l.  liquis  ncccauldm.  A.  fi  cerr. 
pctat.fcd quando  probationes  imperfeftx  diAcrunt 
numero,  de  fpecic,  vnaiatciligirur  fieri  ad  coadiu- 
DandamaltMamiiccirtocomungunturadvna.fro* 
b^tionem  f^tftftamethcicnd.mi , uixta  icnrernum, 
ioji^ht  M*J<Ardhvoi,z,  l’p  ciiUdcm 


/ ; I/I^pht  Mj^fcardi  ■■  , cJ* 


emfill  BiftJfl  dXadmdatiiLqMm&^^ictfjtade* 
bocintdligL  r • , . , ' ' ’ 

57  Vaamtamcfl  p«dt«m  ictuenuam  f vcrioiw  eflc 
cenfco,  folumq;  Ruimira  in  cdtraria  fuifle  opinione 
ptopi  dixeritn.qMinetiS  ipiernctRuinusimmcmqr 
cius>quodanrcconfu(ucrati€onti:aria>&  priori  ftetit 
(entcntia  in  coflr-4b*in  fi<o.vol.4»l*^nccand4  magis 

* *c6em  dodrina  Bartoit  vocat  Curt.  in  d.l.admonen- 
di.nu.298.verf.cgo  fcquor.ff.dc  iurctur^q»  fcilicct  du? 
feroiplcnat  probationes  in  fuo genere  perfere copiu- 
gantuiad  plenam  probationem  faciendam;  tpctiain 
imdtis  c6probat : lubiungcns , hanc  dodirinS  m iudi« 
cando  efleobfcruandIjCandC  fequutuseft  Paul.Caft. 
inc6f.38o.iudcx  eft  minifter  Dei.  coi.i.nu.7ver.ac  ii 
dicatur.vol.i.vbiinquir>quod  poncocti3,quod  hm6i 
teftcs  de  confcffioncdcponcntcs  non  eflent  c6tcft«> 
nempe, quia  vnus  deponerer dc  confefllionc  fada  dic 
luoXialtcr  dc  confeffione  fadJa  dic  mcrcuri) , nihilo- 
minus idos  probare  ; ea  ratione  quia  non  inducantuc 
principaliter  ad  probandam  confcflioni , fed  ad  pro- 
bandum padum  dc  retrouendendo»  quod  ex  ipfa  c6' 
fellionc  probatur,  ficur  dicimus  in  firoiliiCu  quis  vult 
probare, fc  fuifle  in  poflcllionc  iurildi^ionis,  6c  vrius 
tcftisdicit,quod  vidUcum  fufpcndere  vnum  hominS 
dic  lunac^ltcr  dicit , quod  vidit  alium  fufpcndcrcdic 
manis, alter  aliu  dic  mercurij.ifti  non  cefentur  fingu» 
lares  in  didis  (iiis , licet  non  conueniart  in  tempore , 
quia  non  inducuntur  ad  probandu  fufpcnlioncs , fed 
poflcflTjoncm  iurifdidionis,  qu«  per  fufpcfioncs  pro- 
batur:&  ideo  rales  concludenter  probat,  vtaitSpec. 
in  tir.dctcftc./.  iS  de  interrogatori js.nu.i  3*  verf  hinc 
cIl,quod.&  in  tit.de  inquifitio  il.  1 . nu.  1 7. verf.  quid  Ii 
vnus.&  nu.iS.vcrf & prodeft  hoc.  que  fcquitur  Caft. 
vbi  fljpra.idem  decidit  iplcmct  Pau.  Caft.in  conl.2 1 . 
vifo  proccfTu.Sc inquifitionc.col.4.nu.38  vol.  h eidS 
priori  fentetiae  fefubfcripljt  Alex.ib  c6f.S3.in  ca  ver- 
tcnteinicrMichaelcm.  col.;.fub  nu.4vcrf  prancrci. 
vol.i.quo  in  loco  reOjodit,qd  praluppofito  2r,q»  lo- 
flesdcconfclijonc  deponentes  eflent  fingulares  » th 
per  cos  plene  probari , ex  co , q>  adus  confeflionis  ITt 
adus  reitcrabiliS , quo  calu  nunquam  poflunt  dici  re- 
fles fingul.ircs,vt  nogi. in  l.obcarme.^.vlt  ff.de  tefli. 

Inn.in  c.quainer , & quSdode  accuf.3c  in  c.licet  ex 
quad-n.de  tcflib.proca^tconfuluitSoc.iun.inconliU 
vo.nu.i  s.vol.x.  vbi  a»,quod  quando  teflcsdeppnunf 
de  diuerns  confdfionibus  debiti,  dicitur  probacqdjl^ 
bitfl,  licet  tefles  circa  confellionc^s  dicatur  lingulares," 
&.  ibidem  vitra  Ca flr.con firmat  id  authoritateCiitt. 
jun.in  « onf64.praeliipponitur  in  fado.col.4.in  prin, 
fubnu.7.v»’ii.2.principaliicr.cum  iflisprstcrca  knlic 
Jo  Bap.Fcnc.m  c6<>>2.,p  domino rranctlco.circa  fi. 
nu.8.vcr.i.  principaliter,  voi.i.dc  io  hypoihcfi  noftra 
boccoprobauit  idc  Caft.in  d.conf  143  .coi.  j.pofl  nu. 
^.vol.a.arq.  Rol-i  Vai  .nuncuparim  aducrliis  Ruinui 
ind.conl.50.nu.i7.vctf.prztcrcadici  it  poflet  lib.<^ 

- Hunc  Igitur  in  modum  priori  femStia  ctMToboia- 

58  Uivelim  pfimoeam  intclligas,fvt  procedat, &tcfli(i 
dl^fitiofupcr  confclfione  padi  dc  retrouendendo, 
t0hc demum  probet,  qu ^do  a parte  fuiflet  acceputa, 
dc  n6aliicr:ita  tradit  Cyn.in  i.i.q.6.C.dec6fef>vbi  cc 
Sal-oppof  1 $.&  idcSal.inl.iubcmus.  C.  dc  liber,  cau. 
vbi  infm,qu6d  non  lufficit,  vtteflesprodudi  dicant 
confdlionem  futflc  fadam  parte  prslcnrc,  nifi  d di- 
cat,&  acceptante,  dc  in  1.  generaliter.  q.6.C.dend  nu. 
pcc.91  placuit, dc Crot. in conf  4i.nu.9.  laf.inl.pofl- 
quam  liti.col.  t n. ZiC.de  pad-dc  in  r.crror.nu.  4.  C.dc 
iur.de  fad.ign.Alcx.in  conf  X74  incaufa,dclitc  inter 
magiff.Dommicum.col.j.  nu.  z.  vetf  praefuppofuo. 
V0I.6.&  in  cdf.  1 3 1.  in  caufa  inter  yniucrfitarem.  coi. 
a.nu^s.vol4.cura  multisalijs  adidaddudis  aRol.i 
Val.in  d.conf.  $o.nu.  12.  verf  viterius  dicitur,  lib.4. 

3p  l^ictam^ contraria  fententiatpropiusad  veritatS 
acc^t,quam  fcquuti  fuot  Abb.in  c>  vl^m  4.  ao.  ou. . 


x.perinaiYi  fcx.de  fucrcf.ab  iiitcffa.  Dc^.in  <f.  1,  pt^> 
quamiiri.col.  i.num.S.Caic  pad.  dc  in  c. at  fi  clcrid..^ 
nu.zi  .in  iidc  iud-Parif  in  conf.74.nu.7S.vol.r.  Natt. 
in  conf  zdacirca  cafumin  fi.lib.  2.  Soc.  ia  conl^22S. 

* nu.b.vol.xAc  hahc'communcmcffeDod.l<mtcntiS' 
aflerit  dodurimus  Burfa.in  conf  1.  vi  fis  his.nom.  i 6v 
vol.  i.Alcx.in  Uuus.nu.3.C.dcrepud.hcred.eandent  - 

* vcriorcm,6c*comiqun5dicit  Alc.  jntrad.piwfumpt. 
tcg.j.pra'l'ump.2  t.nu.Suaim  plur.fcq.  verf  contraria 
ergo.vbi  plurimis  tumauthoritajibus,tum  rationi- 
bus optinkijlf^m  corroborat.  idemfiteit  Petr.  Dticn. 
inccg  i i9.incip.  confdrio«xtndndicialis.nu.  i.verf. 
contrariam  opinionem , dc.  in  propofito  noflroean- 
dem  fcquurus  eff  Caff.in  d.conf.  143.  ibb  ou. 

ad  id  allegat  vna  cum  multis  alij|sRol.4  Val.nanc 
eandem  fcntcntiain  fcqpensin  d.confil.  30.  num.  1 8. 

40  verf.vltimo.Si  verof  quo  padohf  inter  Icdifltdetes 
.<  opiniones  conciliari  polfiot  videre  volucris,  adeas 

Gab.in  filis  commu.cond.lib.i.tit.dcconfei.coduf. 
2.nu.2.dc  leq.de  concl.noffrajn.349  ifl.verb.C6feiriO- 
nem  cxcraiudicjalcm.nu. ic^vol.i.vbilati4choc.'  ? 

Ad  h.Tc  eadem  fcptimaampiiatiotibi  limitanda 

4t  eff,vt  locum  non  habear, tquando  tcflcsdcponereac 
dediucrfis  confcflionitnis  diuerfo  tempore  abdite . 
parte  extra  iudicium  fadis.lioc  enim  padotcAcsd^ 
ponentes  non  probakt  fiduciariam  hanc  venditio- 
ccm,vt  probatur  ex  1.  certum.  fi  quisablentc.  ff.  dc 
c6fcf  vt  fepenumcrocontiiigerc  foier,qu.mdo  vendi» 
rores  intci  loquendu,dc  confabulando  cO  fuis,d(  aliis 
conqueruntur  in  a blentia  ipiorum  emptorO  dcipfis 
empmribus,qui  icipondenr  referetibus  libiqncrimo- 
nia,fccontentos  eflc  pretium  recipere , quandocunm 
venditores  voluerint , quz  verba  videntur  potiusCfw' 

42  quzdam  pollicitatio,! quxi  paAodiffinguitur.l.pa* 
du.fF.de  pollici,  vel  videtur  tracfatusdepado  futu* 
ro,€x  quo  tradatu  conclulio  padin^QbatNr:  quia 

45  multatdicumur,  quz  r.on  fiunt  vt  ait  Bald.tni.cuni 
allcgasccl.i.nu.S.vcrflcias  8tC.de  vfur.  per  1.  feien* 
dum.Si.caiaum.  ff.de  zdil.cdid.  & idS  in  I.  multu  in. 
^crcft.col.i.poft  iiu.a.  vafrefpordvo.  C.  fiquisalte. 
vel Obi.&rci  pondirAlcx.in conf  13. ex  his, quz  ia 
themate  col.ptn.np.17.vcrJ.al1j  vetoteftcs.vol.i.vbi  ' 

■ ad  id  multa  adduc  11  in  conf  1 S.v  >lb  proceflu  caulf 
vertentis  inter  Ant.c0l  2.nu.  2 vcrfquinim6,d  ibc. 
tius.co.vol.  I.  cu  multis  alijsin  eandem  fnl<>m  dedu- 
dis i Bocrind.dcc.i83.cQl.z.fub  nu.  2.  d io  propoli- 
fo  noffro  id  abunde  confirmat  Dec.in  d.conf  1 s.col. 
i.poA  nu.  4.  ycrl.  primus  enim  teifis.  d in  conf  3 to. 
yilisdiligcnierartcftationib.nu.6.&  7.vcrf  2.- 
-44  Odauo ampliabis,  vt  etiam  fi  teftcs dcponccctde 
confelsicMied  partibus  fada  padi deretrouendedo,  ' 
Bccdicercut  dc  tempore, quod  emptor  ft,'uuit,d  prz-  < 
fixit  veditortad  rem  recuperanda, ncc  de  protcftatio- 
oc.quzcqiam  notario,  & tc  'ibus  in  iftiufnodi  cali- 
bus  iblct  neri , quodfciliccc  alids  elaplb illo  tempore 
no reci(^et cum  .nihilominus fiduciariam  ftia  ucn- 
ditione  optime probax8r,' ex  eo,  qd  padd 

iftud  p6t  fieri  finetptspnmnitione,&iine  tempore 
aliquo  dctcmunaip  coafiUerc  po&t : 5c  imputaduin 
fic  eniptorUiquUum  pnfixit  tempOiMlCciuctir  pro- 
telatus, urlupramt  ira  inthcmanenofttbdeiemrinap 
uit  cx  multoiuauthontarc,&  ratione  Boenim^ded. 

1 8 3 . nu. » 2.&  1 3 .ucrf  &,  pnedidis  nonobftStibus.  ubi 
fubiungititadecifutnfiu^  Keapoiiia  fauore  Ant 
Laurcii.contra  lo.Coquart.die  ip,  menf  Odob.anm 
Domini  1322.  monisamhoritaie  Franc.Purp.itain 
terminis  decideris  in  l.cflfiindu54nif.  fcniunu.  J4.in 
li.fF.li  ccr.pet,  ut  latius  ibidem  pcrctun  uideri  poteft; 

43  Nono  amplio,!  ut  ct  cum  ucoditot  modu  non  ha- 
bens redimedire  fiductabattcndiiioncemptori  tra- 
dita , ucl  noles  anrcfin^^ooucntt  inter  cos  temporif 
ci  redimere  .dubitat ipeinfliturfi  probationis  padi 

PiDon^  - 
polCc 
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poAttcuraiTiVtreAca  ad  pernam  ict  memoriam  exa* 
minentuocum  nullum dc fiduciaria  vcnditionccd- 
fwt  mAmmcntum,  Icd  dc  eo  tantum  conflat 
ex  przfcntia  proborum  vtrorumipcrcfignificauitde 
teiVtb  iuxta  ca.qtiz  obfccuaucrc  Bar.Bai.  dc  ccrcri  in 
auth  led  d:  fi  quis.  Cdc  tefiib.  dc  quo:  tradidere  Paul. 
Caft.in  l.vlr.Sin  compuiatioQC  col.i.nu.6.  C.alc  lur. 
dclib.Alcx.inl.vlt.col  6.1ub.n.ai.C.deedi.diui.Adr. 
tol.de  in  coni'20].fupcr  thcniaccidc  dubiis,  coi.  a.  nu. 
7.vol.a.dc  prae  carens , SocTcn-in  cool*.  244.  confide* 
xatafadi  contingentia  per  tor.vola.vbi  pulchre  ma* 
eeni  hanc  examinationis  tefiiu  ad  (terna  rei  memo- 
fiam explicat » dem  hacnoftra  laUifpecic  tradidit 
Cagn.in  d.l.iq.;x*n- 1 /9*C.dc  pac.intcremp.de  vdd. 

Hzc  umd>qua;  i nobis  huculq^dc  tcfiibus  ad  pco* 
baodum  pactum  dc  reirouendendo  deduda  fiierc, 
46  velim  hmires  > f vt  venditori  agenti  contra  emptorS 
ad  rettouendenduni  rcniicui  emptor  negauit  padum 
de  rcrrouendcndo,cuiq;  venditori  afilgnacus  fiiic  ta* 
mmusadprobidumidc qui  produxit  idlcsintcrmi* 
DO, qui  tamen  citari  venire  noluerunt:  lapio  termino 
Don  Ut  danda  alia  dilatio  ad  probandum  idS  padu , 
6e  fi  per  ipfam  non  ficrcric , led  per  cefles , quominus 
iUttd  pcooacc  non  potuerit ; coquod  inftare debebat, 
vt  cogeretur com parere  mulda  indida , de  captis  pt* 

fnonousjhcc  clt  elegans,  de  infigms  Bal  dodriiu  in 
quibus dicbus.in  prme.  fi.de  conditio,  di  demonllr. 
vbiaic  uullam  hac  mcUoicm  cUe  ad  hoc  in 
toto  iurc.eundcm  Bal.  lequuntur  ibi.  Paul.  Cafir.nu. 
l.verT.de  dicit  BaLdcSoc.lcn.nu.4.vcrlxx  quibusde- 
ducitur.ad  idcuiid^ndit  Dcc.  in  coni  677  vifis,  dc 
c<mfideaiU.im.j.quosvnicuaiiis  in  materia  nofira 
refoeodo icquiaitidcinCisn4nd.L3.q.i5.  nu.  14U 
C*dc  pad.mtct  cmpt.de  verni 

C O ^ C jL  F S I O MCXLFJl/. 
ARGVMENT  VM. 
PapxafTcniom  ftandum  eflic  quatenus. 

yv  M M A » l V M. 

I -f 

2 J*MfiiitUrdfm^usbuscommett<Utdiipumiudm/fwJ4~ 
fi  tttnqu4m  ^Pubanw»  ilUm  pUbft  r iUmm  tji 

^khsfutm. 

} p^ss£iMSfiOBpot^effi,ni/(cir€svtrit4ttm,Btcuft$hi- 
dim.  • I ■ 

4  Pspt  aftrtimi^umdo^is:  quihm  'm  tsjidut fandum  J$t% 
pLintmmodu  dteiaratur,  ftm£iut. 

‘ Summi  Pontificis 

Pcfftatuicaperie elem. literis. de  proba,  vbi  habetur 
FapKpleoaham  fidem  adhi^nd^  (ire,^odcriarTi 
ciidtur  ez  coobihfij1nus.97.difi.de  tfadimt&ar.  in  1. 
aiDbiriola.an.28ifiUlc  dcor.abor.iicien.de  no.pcr gi 
^ Card.&  ImadrtcliquosScribdtcs*  cbiter  m d.  clem. 

Lap.ailqg>7.  dirccptac.an  litcta.  dicens, quodlircrsi 
% tvi»  Papa  c^meodataliqudftUdici  fecular^tanquain 
PlcbaminiiflitispicbtSrbuitifmodi  li^re  ptobanc  iilfi 
PiebanomAs  aileg.  1 z lariat  d7.iAcip.cwm.fi  fumus. 
& aUcg.izi.  quantum  ad  nonciationem.  Milisin  re* 

Ecvcillvctba  aatiadua,vbi  fe  remittit  adailcg.Lap. 

p.cii.Cald.c£^'.7.tit.detclcrip.Io.  And.in  c.nd  licet 
der^aor  in  fi.Bcd.de  Ico.conlii  I7.cafustali$  cft»  lo. 
■ Oid*conC.zssJan.£pifcopusfel.inc.nonnulii.$.suc 
dcalii  vcrCamplia4.criamfiiniercrfpco.derefcript. 
Cem.conf.  :j.pro  examinatione  di^orOdubiorurril 
cdL|.  vctCiicc  obfiat.fi  dicatur.  Soc.conf.zdd.in  cau- 
i%qlWvcftiulu»s2^Yol^&uin.Gfi^.a27.  nu.  d.vol. 


t.conCf4fi.nu.8.vol4Tiraq  dJvthjqvrtrrrsrd.^jfcr.f.  ^ 
nu.49.gl.  14.^.  (. Anr  Gab  lat^  conci. z.tir.uc  pM». 

I Necidquideni  miruvidcndcb.r.cuaaustdijiiu 
Ponr.nonpollirctrcnificrrca vcmatcin  cum  vtr.ias 
ipfa  Deus fit.cuiusviccsmtcirisPonr.geiir.ac  uko 
Gndusjde  bcarus.icctia  mento  verax  cxiltimanir, 

Vt inquit  loleph  Ludocond.14  vcif  infertur 4. 

4 Plurestcumampliarioncs,  tu  limirauonc«.i«i  h.5c 
conclulioncmaniiec^crepoirem  , qux  qiioiuamin 
verbo  Princeps,  5c  in  verbo  aiVcruo,Uiifiimi  trji^arz 
fimt,coniuIto  omitto. 

CQJ4CLVS  10  MCXLIX.  ^ 

ARGVMENTVM. 

Paries , quibus  fignis , S quomodo  commu. 
nis  probetur. 

SVMMURirM. 

1 7arirUm  tfft  tammumm ptoprtum  tiieuiut ^ Jignxi 

quiba/dum  ipfis pJrietihui a£xit  proba‘ur.  ^ 

2 Own$  quidquam :tttenf  rei  imporurtnon  licet. 

1 impojkum JiJitaUquidinrttmponmsiuibjbuiJIeimpQ* 

mndtprttfumitur . 

4 Parks^ajiitmtur  communis Ji  ineo  a duobm  tigna  tm- 

mijfa  JinU 

5 PariiS  quibus  /ignis  commtmu  pra/ssenatur. 

6 Parus  tunc  commumsprafumitut  ex  tignorum  ineuim. 

fnt/ioue,velaisojfmsis  Jigno^nambo  funtin 
nt  murijix  non  confiat  ma^ss  de  ture  vnius,quaw  alie- 
, rius . fecusjitx  aliquo  appareret  de p jtiore  ture  alterius, 

7 Paries  non pra/umiturcouimums,quando  tvnfi.it  alserit 

txvuintt  ab  snttio  Juatmpenfa  parxetem  fabncilje:na 
irnne/ tigna  immtjia  vtetnus  habeat , vel  jecUrtu , aut 
aquarolum,  tniquidhuii/modino  prafumttur murus 
tommunii,fed patent  cenjetur  habet  e ture  Jeruxtutis. 
QuoddeeUra,vt  tiii.p. 

S Parmiune prafmuttHreomrnssnit, etiam Ji confiet  altern 
ex  vtetnes  ah  mitto  Jus  impenja  muru  fabt  tcajfe  '.Ajttd- 
do  tOe  vtetnas  qmi  parietem  uh  tnitio  adijieautt,  habuit 
, pteetumcomununsradtovtduntdtam partttit  partem 
vendidije  videatur, 

lO  P armem  toenmunentejiywlproprium  alkuiutprobatur 
ex  iudieio,  O"  rt latione  pet  itorum. 

S 1 ParteUm  communem  r£t,veiproprium, probatur  per  in/i. 
gnta,qua  nulgo  arma  famtUa  dicuntur  deptfla  inipfo 
pariete.  £t  cur  ibidem.  • 

I 12  Pariet  adiJicatMstnterduaidomotyimduhioprafwnituf 

, couemttnts pro  disafo  mter  dommos  domari  cutteJUbet 
vfqueadmedsttmpartetneutu/lwet  ex  lasere  Jita. 

s.  *Parufeme<iemprodiuiJocommunempraJumhtn dubie. 

14  Parhs  tommuntipro  dtutfo^vel  indimfo/ix  quibus/igmt^ 
iymnit^seri»ptobetHr%iymi.-\*i, 

I I efiecdcm.tvcl  proprium alicu* 
A c^lJvbVili  «usfignisqbuldd  iptu parietibus 
afiixis.probaiipoflclnaHdclUimcfl.C.un)  emm  lici' 

2 cum- non  lic,t  quiddam  oncnsalitnc  rei  mipon  re, 
l.qucm^dii)^u.^.(ipiote^um.ff.a(il.Aqut.  ( qui  vi* 
tcm.P  Ii  ad  ianua.fi.qtiOd  vi,aut  dam>.5abmus.fi^c6* 
muxlmid.Ui  a:dc}.co.iit.l.qmJamHibertax.  fi.  defer. 

j vrba.praedJcquirurpiatluniptio,quod  fialiquidtim- 
pofrtu  fit,  int  ponens  haboeru  lus  imponcndirriacA* 
ciuditurpaBar.de  Boci.in  i.damni  infeci,  i.  cfi  pa* 
netemqui  legitur  cii  Umcrdiios.fi.  dcdamn.infe^. 
Angiiod.I.quidiHibcrusiCKp.l  ttac.de  fcr.vrh.pr(d. 
c.40i0U.u.  cu  icq.Pacit.mLonf.i  I Anu.9.  cfi  leq.voi. 
4.&  conf  6;.io  pnn.vol.i.Rmn.conf.55.nu.  6.  A tere 
pertor.vol.4.C0m.conf;ai q.  num.  i.veriic.  prout  m 
fimiii  paries  com  munis  vol . 4.dc  c6f  90.  nu.  14.  vol  .2. 
qn^  cuam  fciific  Hiccooyni.Gabt.eonlil.  149.  pec 
io/:pbiMe/sardt,v<d.2.,  pp  2 tOtum 


* /i  a . ^ 

4 .totfi^hinc  e(l> quod  fi  in  paiicte  t impofitn  figna  fiet 
• iduobus,paries’  coraiT)ianispra:(un»atur,vt  dicit  Cc- 

5 po  tn  tf^rac.c.Jc  num.allcg.Itctn  lifcnclhasf habent  j 
ind-panctC)Vel  caminum,  vel  neteflarium  , Itcin  fc- 
clarium.aquaroium,  canale, fifiulas, balneum, piircu, 
ci(krnam, fonte, lauellosianr.ulps  ferreos, lampades, 
ferreas, muros  affixo6,&  pcrfpiatosferrca  inftrumctji 


Io/i&phi.'Mafcatidi  < 


vel  edi  ficatum  poterit  tolli  de  fido  per  poflTcflVtm,' 
& domimnn  ipti-js  muri, vel  medio  itiris poterit  cogi 
ad  illud  follendum  , cum  nemo  turbandus  fit  a 
. poflcirjonc.r.(7Ucmadmodum.§,i.fF.  ad Icg. Aqail^ 
•l.fi  vitem.^.liadianuam.quod  vi,aut  clam  Bari.ini. 
t.S.uuiKiatio.ll.deoper.no.nunc.dc  po/Tellio , & do* 

- . minium,  qtioddiarmrcfidcrc  apud  a:dificatcm  rem 

fupra  quibus  pcrtic*  ponuntur  pro , extendendis  ad  | de  fiio,transfeitcnus  probandi  in  pr.vrcndcrcmrcm 
Sokmveftibus.vd  lintea  minibqs.candciabra,  cate-  commnnt  m.anrlnbitdam  lcruituti,cura  alias  fetui 

ra<kbuiufni.odi  figna, ex  quibus  tacilc  dt  coniiccrc 

A l mt^  <%*r\  Wt/»r 


CUIUS  paries  fir,vt  ponit  C^p.^up•Cl^locoHlcr.Gab^ 
d.coni:)49  & omnes ftip.citati  Dod- 

i^irnita  ptimarn  concliilioncni.tvtnonpfooedar^ 
quando  'vniis  foliis  priuseflet  in  pofTclfionc  tbriuspa 
rict is, puta  quM  haberet  fcnqftra§  p;:nc« a i^ces  totum 
murnm,vcl  danes  ferreas  in  eodem  immiljf  perfora* 
testomm  imirri,itixta  tradita  a Bart.inl.i.  fiquisproi,^ 
pterca.ft.de  iti.attuq;pri. nam  tunc  Ijcctab  lilio  vipi- 
nofaiflcntimmifla  tigna,velqdfupcrcd  fttcnrctlifi- 
catiim.non  pra-fu meretur  paries  communis, fcd  debe 
bit  immittens  tigna,  vel  a-dificarc  volc‘ns  probare  de 
iiirc  immittendi, ali.isiniufta  dicetur  ficta  mimrffih’,  t 
& tolli  poterit pcrilJn.Ti, qui  polHdctpropri^  autho- 
litare, vel  poterit  .igeio-UiterdiClo  vti  pollidctisaratc  ' 


tus  non  pra-futnauirimpofira . 

*o ' Secundo  parietem  communem  efle,  f vel  propriii 
■alicuius, probaturex  indicio,  & rclarionc  peritorunt, 
puta  fibrorum  murariorum , vel  architedoru  ,qu«* 
jum  dido  Ihindiimcftii  tput.ir  idem  Cap-ir»d  tra£l. 
tir.40.nu.  14.  verfitem  imclltgi  potcrir.  ’ -■  ■ 
u Terno  prob.iri*poi»lf  | pcrinfignia,qiiar  vtftgo  ar* 
ma  familia:  dicuntur,  dcpid.i  in  pariete;  regii  laritcc^ 
<cuim  probaiurciiivederemtCnjus-inlignia  funt.l.qui 
■libcrtaran.Sl.  fit).  "/1 . 

Ii  iQuarr6itpariesicdificarusiiucrdiia.sdoino.*!,in  da 
ibioceldurcbniinumsproxJfiiifoiilter  dominos  do- 
jnorum  cuiuilibo' tfq^iCad  medium  parietis cuiufti* 
.betex  brtere  (ho. ' »1  •■■■■>  ’ . 

Secundo  .lutcmcfftiifin  dobloparictcmcommunC 


fponditllui.col  >s.n«.5.cuJcq.vol.4  vbidieinqiiod  l prodiui/oeommuncm  ptxfumi, Barr.inI.damniin* 
ccclufio  noftr.ipiocedir.qn  ambo  vicini  fiint  in  pof-  icdi.dcdain.infod.  • .•  i ...  <■  »> 

fdfionc  muri,dc  non  condar,  quisillorfi  !mmima*di- 
tkauerir,&  ficqn  non  apparet magisdciurcvnim,q 
.iitcriiis;natunc  donec  ,pbetur  contrarium  pot  pr.-sfii 


ini,  qitiiurusab  illiscoinmunitcrpoflcflus  (ircomiv 
riis  ibiq; fubiungitiq.  quatenus Dodor.  dicunt  p im- 
iniftionem  tignorum  mutus  probatur  commtinis,in- 
telligcndum  eft  quoad. qualitatem  communionis, 
videlicet  an  pro  indiuilb,  an  pro  diuifotfed  notvprtid- 
luppor.iturmurus  communis,  vtquia  in  eo  foloedi- 
fic3tus.nain  quoad  dominnim  ipfiushoc  noiTopir.i- 
tur  iigna,3ucalia  figria.cumquoad  dominium  ipfius 
hoc  non  operantur  t.gna.aut  alia' figna : cum  ifteno 
fir  concludens  modus  probandi  dominium  .-necifte 
modus  probandi  douumum  traditur  per  Dochinte»* 
ci$,vbi  declaratur, quombdodominiu  probefi5r  hoc 
quando  an. boliuu  in  pofietliotietnim , drndt6il.it 
magis  de  lUic  vnius,quani  alrcrius:locus  fio(  aliquo 
a‘pparcrctdc  potiore  lurc  altcrius.<quia  nori  obftanti- 


14 , Probatur  autemtefle  commutlf  pto  indinifo , vd 
tpro  diuiluex  lignis^  conieclUnsrittiiferius etiam 

duimus.  , •Li.,,.  it  in  . 

1 5‘  Qnoa jC  rl'.cduw:x<rdanr;fj3ro  iridinife  coOimq- 
iriis  reputator.  Idem  eft  defcnefbHS  paiditicarictnc , & 
huiufinodi  ,xac.qnibus-£aal^  ottdiiudicariH  pariesfit 
fiQtnums  prodiuitbianprbindiliitbpvtairC^p.ltrpr. 
cit.lpco.Bcro.cof.j  j i.m6.ool.u<lom:d.cOfc^o.Hjeri 
Gab  q fiiper  hotcciiiuiuit  in  .lUtg.col.  Kp.pcrtor. 


Jleltqua  ad  p.irictiKnVftriatu  p^rtifvcn^iW  Vfdit 
Carpo  d.r.i.1<r{^“i1otc,Sr ti’.(iro,qur.  ideo  hic  ohmmti- 
inus.qaia  abiplq  facillnne  coll;oi  poU'unt,&  ad  ina- 
tcmati)p;t‘b.iri<^'iislinimmc‘fpcHaift.  ^ 

e ‘o  f i» 

i 

A R-G^i\A  H E N*  r* M . 
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bustalibu*  l!gni.simniillis,S:  appolmsccirarctp(iiiri<  I Ex  quibus  COniedturis  iPlro^thiantlS  quis  T 

prio  comnmoms,  & tiu  tniquUiopra-fumcrctut  iniu-  ‘•'•'br * 'i’  ’ ' ' v • - V*^ 

ft.i.tonqfidacotupotioraiqraalterras&itaeroirin  ^ .ir  v^t*.  .w.  Vwt.v j-.iaiM 

nesicnuic  eu  Ca^p.in  d.c.dc  paric.Sc  muro,rcft.imr.  SVMMAKJV  /tf. 

. Limit.uur  fecundo,  nor  procedat  cooelitUo,  .A  .«w-.-Aiv  f 

qoandoconftataiteriimicx  vicinis  ab  initio  lita  fili-' ‘ I Parodiama  is  prtt/unitur,qaijftrtotutn  annum^eima 


pcfaparietcm  fabricaile;  tuiicc^moi  fi  tigna  intimfia 
vicinus  liabcat,vd  fsclarium  vclaquarolui  s'cl^q'aid 
huiulUBodhno  ptark^iturmilrus  communi.slbdpo” 
rms  benletur  Kabete  iurcferiii  tutisricadicit  Gspol.fit . 
pra  citato  loco.  nu,ii  7.  veti.  aut  yicinosTnuUtttlabuic 
prccium.arg.l. quotus li  i.^.i.ft.  dclmiir.  -A. 

8 'I  Suhhtttmturtamen  hi&  limit4tM,^vvnofa4>md 
dat,qfoando  Vicdaufi,qui  mumtv  :ilf  ihtrid  ardi.i^iE 
liabtiKpccctuiii.(jonucnieas,.adcdat;diniiiHS  parita 

H^m  v«ndidiUevidi:at«c,.vpii:ofir  Ca-p.fiip.citi 
/ «iiS^idcc)«Ilialnijifflpiiocrieog  polfc,  andal 
-nifuutvolacrtBcaf  cesimpoMJ  iiirc  communioaisian 
uitcfitrftiturisdJficgtgLnOiin  l.t.ii.  Qui  fiipcrficiotium 
verf.a^nbo-<fid]uJ^pcrPcicbus.|qhinldrLOblcuris.iSc 
)tddm)peDin:)^tpula£toail]as.ftaiorcg.iw  Bartbl.  de 
Dpdbint  I . j^dc  lore  em  ph  .ictHri  caxoolfe , quos  &pud 
ipldtii\n<kfitp6tCTt6.  i>  i>. -.i 

9 h aliquo  fcniiMDs 

appqittd;velpiBrittmi  pofter  iimpo;lua;alias  quando 
patftrfv&iBurti^hridet  aptincipio  aedificatus  impent 
feaMnsu8,f>Boptorqoa&pofteliio,iScdoiniHium  pro** 
batdr/^betiqo»inoBfkfit,ydJMdiikaoit,docctcdfctbQ 
ia9«i(|biiualdibdc«dificaadi>aias<>i]moima^^ 

»■  .r.bibt " f' 'e  '■  . 
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/^^^rifartt  o/tkkhabiKU  in  aliqua pn  odna,  tbtq^  a^U  4. 

diuina,ti  pci  cip^t fcciffifptca  irv;.'* 

Parvd'i  n;is  tx cemeduris  sbitraddis  tsmepro- 
i:’dat>*r,qua>2ihjnpafojftu4.b4LitJ^ aiUmadbinnfi^af^  r 
.i',aiiaij<(uttdtt  ibuietn.'  ^ 1 i .'ai'  » >x  » 

i’  .1  i-j  / .fiio '4  at.  ; 1'  ‘ f '• 

parte  anni  habiu^i.P:niiqua  patftifliitrv  ibiq;tra«l)C 
i^ii}His''.  r?iVipirtc^eTt*ihcaSacMn«cuMi^:.iRa>  * 
fficbq  ccclclijp  Ipibiualia  roioiaramuf^  Jt  «idiiti  fiait 

j»p$n!tutu'Mli6dnfitietmipwtiataiua,abcoqt)ir«“li-  ^ 

feationes  aMditidt  'verba  jOei  i ita  furibac  Vccdoi  Vb ; It 
biiiracl.du^fionicaepdicopali.c.^  taribnicaspnidS 
cbiali.s.nutz.fcreasqua;  habentur  inc..fin.de  pacocti. 
dt  eoium,quipno,Pan.id  cleim  dudum.  S.  raihTnpet 
yetbo  , Paroch>aUbus.nSaQerdotibusjj.tdoc‘  voiuii 
eiiam  Ika.Ant,in-tiacl.decxcomibiHitta,c.54oiutm 
5,(5:  id  eoniirm%t  prasfttw  io^e  Seloa.  mrradkat.  de 
beneh'cio.q.424QuiD47*‘d(:3ticgat  Abbqintiibxic  Vita^, 
dchonc-clcri*,^  • -TP- ; > i 

Xjinitatiir  tdnvm  hoc  proccdcite-,  fqoSdohabitai 
6 quw  artiocum  aliquem 
accelie* 


De  probationib.  'Conci.’  MCLI-  ^99 


acecderif  brcuc  tcm  pus  rccdJuruir,  cHS  fi  ab  ali* 

OT|ecdcfia  percipit  diuina  , 5f  in  altqu.i  parochia 
h^iter , non  tamen  idcirco  dicetur  Parochianus.  e. 
<*,quidcfcpultu.in6.Io.deScI.fup.ciMrac.  deb^efi. 
<|4z.nu.7.Bca.Anto.d.rractdcexcom.  nu.  5. 

QOVCLVSIO  MCLI, 

A R G V M E N T.V  M. 

‘Partum  abortiuiir..  cfle,nccviucrcpoire, 
quibusprobetur  mo^is . 

I 

SVMMARIVM. 

I Paftmrt  abortinum  ejfe  qui  dteit,  iy  eum  natum  tjfe  fexto 
' thtnfijd  probare  debet. 

a Pdriusabortiuus probatur  ex  eo, quod  natus  Jit  fexto,vtl 
ofiauo  mtKji, etiam  Ji virrm  natus  Jit , vt  ibtdtm  infra. 
‘ Et  tur,  ibidem. 

S  ^Argumentum  d contrario  Jinfu,  validum  efl  in  iure. 

4 Jneuijio  vethts  temporii , altirim  continet  txclujionem. 

5 Partus  ante  feptimum  menjem  natus  dsestur  potius  eie- 

Eus,qtt4m  emiffus. 

6 InteOeEus  i quod  dicitur.ff.de  lib.ixpoJibum.*y  l.  pen.  C. 

de  pojibum.bared.inflituen. 

7 Paria  sJitnS  najci  viuiitvel  viuu  nafri.  dx  viuere  n9  pojji. 
S Ofiauo  Mtnft  natot  vUra oHauum  diemviuere  non pofft, 
jt  Oiiauo  men/i  nati  r.vwj  vsuunl , mjitn  Aegip’o , iy  aduuc 

raro:  C undeiKp!:.  a de  odfauo  menji.  natis. 

IO  Partui quodtempns  maturii,aut  immalurii Jit  rtmijjiui. 

I I Partum  abortiu:unejJl,iy  vtuert  nonpojie  probatur  pet 
. peritos  in  arte, 

XZ  Peritis  in  arte  fandum  e f. 

1 q Pariends  aclutgeneratitn  probatur  per  objletrices, 
l^Partum  immaturo  tempore  natum  rx  i/lis  Jignisipfum 
viuere  pojfe  concludenter  non  pojie  probari,quod  fcsli- 
cet/iculum  aparuerit,crns^vel  bratbiwn  attraxerit,aut 
ex  ore  ejjlauerit, 

15  Probatio  debet  nec^rib  concludere. 

j6  'i^n probat  boc  ejjt  , quodabboc  continet  ahtjit. 

17  Partus  viuus  etiam  editus  fexto  menfe  non  cocluditur  ne- 

eefario,quod  Jit  vitalis,  (p  fuerit  organiscatus  arti- 

culatus,membra  dtfitnSia  babuent.  Et  tur  ibidem, 

1 8 Partum  ante  Jepttmum  menfem  non  organizari,neq,  ar- 

ticulariyiyvixinipfo  feptimo  menji. 

Partus  immaturo  tempore  editus  Ji  probetur , quod  erat 
articulatuSyiy  b.ibehat  membra  difiinilaprafumitur, 
^uod  fuerit  vitaUs  ■.  (J  ob  id  volenti  contrarium  dieere 
tncumbil  onus  proi'.t7sdi. 

zo  Partus  aborttuus  ex  eo  probatur, quod  mulier  nuUaJigna 
pariends  dederit, quod  ea  mortua  Jit, quod partus  fuerit 
cajits  ex  vtiro,necipJitentauer it  exitum  , quoddeindi 
fatim  ptrierst. 

i\  Partum  abortiuum  non  fuijfead  probandum  nS  admit- 
tuntur teflcs, quoties  vertjimileejjet  ,eos  habere  a^iPito- 
nem,vta^us  e^jiciatur , vt  sbtd. 
axP artum abortiuum  fuijit non  probat  folius  matris atte- 
fatiOtJed  periti  in  Isac  arte  debent  adhiberi, 
aj  Partum  abortiuum  non  ejfi,vt  viuere pojjit,  qui  natus  Jl 
fexto  menfydtbet probari jitresidoneostejles  ,omns tx- 
ceptwne  snaiores,  aut  duos  tnulth  excellet  et.  (jX  cur.ibsd. 
tJ^Partum  fexto  menfe edstum  aborttuum  fuiJJe,vec  u tuere 
potuijft,a£ior  ad  probandum  admitti  debet, etsam  Jipro 
Ji  iuris  p rafmuptionem  babeat,ex  u olunt  ate  tamen, non 
ntctJJUaU. 

25  jatis  demorjirata frufrd  adijeitur  demonfrati». 

16  Intentio  alicuius  licet  Jit  ipfo  iure  fundat  a ex  dsipofitione 

Itgisdamenf  adime  uult  probare  per  teftei , uel  nefirum 
mentum  admittendus  Jit. 

vj  Partum  fexto  menfe  editum  abortiuum  fuijfe,  nec  uiuert 
potuijpe  aflor  ad  probandum  admijfus,  fy  illud  nS  pro- 
bauerif.iansen  in  iudicio  obtinere  debet.  . . 


zS  AJlringens  Ji  ad  aliquid  probandum , nec  probam , noH 
debet  eaufa  cadere, ubi  habet  intentionem  Juam  funda* 
tam  ex  kijpojsttone  legis, 

2.9  Quoties  aUqutd de  nectitote  non  requiritur  .JisUudin- 
terpon.itur,fy  inepte, non  nocet. 

30  Partum  odlaua^uel  fexto  menfe  fuijfe  natu  ob  id  abor- 
tiuhm  ficundum  communiter  accidentia  probare  fere 
smpoJJibsleeJl.Etcur,ibsd. 

^ I Conceptionis  tempus  nefeitur. 

Partum  oflauo,fixtoui, aut  Ji^mo  menfe  fuijfe  natum, 
quando  dirtbli per  tejles  pofft  probari. 

qj  Partum  fusffe  abortiuum,quopafio  articuli  ad  proban- 
dum psjfint  formari. 

Po  jc  ftbortiui  probationes  aliquas  fupra 
AlkUa  tradidimus  1nconcJuf.1084.incip.nan 
lum  quem efle  voi.z.fcd  cum  in  pratfantia  circa  hanc 
materiam  nonnulla  nobis  adhuc  dicenda  in  men- 
tem veniant,hic  commode  Aibijdcmus>ncc  ea  tc  c?» 
labimus. 

1 Primo  ir.iq;  qui  dicirtparmm  fiiiflcaboniuum  i<Sc. 
cum  natum  efle  icxto  mcnlc  id  probare  debet,  vt  c6- 
(uitusrcfpondit  Alc.inconf  1 3.decidicaiuspra:lcns. 
nu.^.vcrl.4.concI.tom.j.hb.9.quiad  vJr.vol.inlcribi- 
tur.is  autem» cui  hoc  onus  iftud  probandi  incumbet* 

a piobarcpotcrir partum  abortiuuj  tiiiflc ex  eo,  g>  na- 
tus fit  (cxro.vel  od.iuo  menie.-nam  licct  ctiS  nmc  tCn 
pons  viuus  emifilis  f ucnr  extra  ventrem  matris  tainc 
qiiianatusantc  Ccptnnu  incfcm,ccfctur,&  pnelumiT 
tur  iuris  diTpofitionc  abortiuus,  cn  partus  quinq.  aut 
icxmcflifium,dc  ante  rcptinnim  meniem  editus « non 
fit  perfedus  nec  pertedir  editus , cum  (ccundn  natu- 
rani,&  ieiucntiain  doclitluni  Hipocratisa  iure  rece- 
ptam Icptiino  tantum  mcnicponh  nafci  pcrfcdtvm 
partum  fuerit  a Icgiflatoribus  comprobanim  iiil.lc*' 
ptimo  mcnrc.ftdc  Ita.hoin.icquitunvt  non  ante  pof- 
iit  dici  perfcdus,lcd  abortiuus  a cotrario  (cnfu  illius 

3 lcgisK]uod  aigumcuiandi  genus  t in  iurenofiro  vali- 
dum elt,vt  in huius  ici.ff.dcofieiuscui  man.cft 
iurifd.ia l ex  co  dc  tcfiibus.dc  in  l.g  tertameto-  S ina- 

4 licr.tf.de tclla  cx coetiain,  tquia  inclulio vniustpis, 
alterius  continet  cxJufionc.I.ifamlibcrn./.vlt.  ff.de 
Icg.z.  Ita prxtcr  cos»  quos  in  liipradida  nclfra conci, 
cir  juii:ius,argumcniatuseii  tiiig.  in  confdp.  incip. 
puuclustalis.nii.i.vcrl.aiK  ea  quoq;raiionc  cuiuss6- 
tcntis  letubicriptirCalla.in  contiip.  ftduni  talcdh 
nobilis D.Amonius.coJ.4.nu. 5.  verl.&  etiam inifto 
calu,5c  Alc.conl.23.hacinq.mi.z.to.  ?. lib. 9.  qui  ad 

^ vlr.vol.infu  ibiiui.vbi  inquit  hanc  videri 'cticin  opi- 
nionem,a qua  pauci  diffeniiuti  & ideo  .'ib  ea  in  iudi-  . 

. cando  non  effe recedendum,  etenim  aiue  fcptimutn 

5 mcnlcm f dicitur poiiusmatcrpaitu cicciflc»  quam 
cmififlcatg.l.filduu  aliciuiiu.ii.fi  mulier.  & 1.  quin- 
tus ftjad  I.Aqui.  idc  voluit  Lancd.  Dcc.  in  1.  q>  dici- 
tur.ff.de hb. .IX  podii.  &.  quauis  infans narcatiir  viuus* 
thquu  Iccun  htm  naturi  viiieie  non  poteff, habetur*  . 
ac  fi  natus  non  fti!ficr,vt  renent  Paul.Caftr.  lac.deS.  ' 
Ceor  in  l.pcn.C.dc  pollhu.har.  inlfi.  cum  aliis  .ab  co- 

6 dem  Alc.vbi  .'up.allcg.&  per  hxclimirantur,  f 5:  de- 
claramur d.l.quud  dicic.&d.l.pen.vt  non  procedant* 
nce  locum  habeant, qfi  partus  natus df  viuus  tempo- 
re tamen  immaturo,  adeo  vt  rccfidum  cocm  curtum 
naturalem  omnino  breiu  moriturus  Iit  ,&  viuere  no 
pofiit  ••  iftocnim  calli  lubcfurpronatoidc  pro  mor- 
tuo,& proaboitiuo,-  vt  pluribus  tuinauthoritatibus* 
tum  cciam  tiatiombusdcclarauirParif  in  cof  ><^>.agi* 
tur  in  prxlcnci.anu.j.vlqiadnuin.  11.  vcrl.qua:  con- 
clulio.vol.2. 5c  quod  parius, qui  editus  fit,  licct  viuus 
odauo  menie  habedus  fir  pro  abortiuo, decidit  A tff. 
indec.236.PcriusdcS.luliano.  nu.5.pmouisaiuho- 
ritatcCyn.ita decidentis in  d.i.leptiino  mclc.  i:  Bal. 
in  l.ea  quidem.coI.7*C.dcaccu.fubiungc's.  nu.  6.in  h. 
ita  dccilum  fuifle  in  facro  Confi.Ncap.huc  refert , & 

IoJipbiMqfeardi,vol,i.  Pp  3 fcqnitur 
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ftquitur  parif.in  d.tonf.<  Anu.  J.cQplur.fcq.  vol.i.  p 

e»  quxiraditPiU  Caft.inl.vxoris  abortu .col.i.nu.5. 

VCT('.aica  legem. Cdc poah.h^rcjnftit.vbi  ait , patia 
y effetno  nafd  viuu.vcl  viuu  oalci , de  viare  no  polle, 
quiPatiliu  videas,  qa  plura  ad  hancfnJain  cdUrma- 
S dam  refert , de  quod  odlauo  moilctiurus  viuete  non 
poffit vitra  odauu  diem, teftaiur  Michacl  Scotus  in 

lib.Pbilolonomia-.c.io.Schancopinionfillcrenen- 

dam  tanquam  seqiiiotem,  de  magis  * c6em  aduetlui 

Com.derel.aneritidcmPatil‘.vbifupranu.9.hocide 

roboratur  aurhoritate  Arirt.Iib.y.dena.  ani.c4-  sbi 

9 inqait:oaauomenletnatin6viuut,m(iin A^ypto, 

de  adhuc  raro.qucm  citai , de  eidem  adhartei  Cagnan 

1 laiu.tpo  vetf.s.veromcnre.ft.ricer.pei.quinciiam 

ibidem  Job.Ui  Arift.haic  verba;vndefit,vt  (iqs  lems- 
turaion  oftauo  menic  naius  cxinimainr.lcdinaiiei» 
iui  coccpius  initifi  iatuilfc,5c  paulo  nt , nc 

lolum  menle  odauo  nati  non  viuanr,  Icd  cuam  ipm 
emortuis  pcnculuiii.quf  pariunt,lobeant.hanc  ean- 
dem fniam  eonfirmaiit  e.i,qii.a;  exnoltns  lioc  in  caln 
Ktulit  Tiraq.in  l.li  vnqiia.in  verb.  liifcepcrit liberos. 

nu.ais-de  lcq.verf.eatainen.dercuodon.vbiinlinita 

prope  congcnr.&  ibi  niLi  lo.  vcr.ied  hinc  no  abeun- 
dum ducimusomnium . quos  vnquam  ex  noltris  vi- 
Iodcrim,fufinunc,ac  latiliinicdocef.fqua  amiqui  na- 
tura-Scnpiottsdev.ial^aueminime  virali  pjttusic- 

poicopinatiliiut,  quo-.li  i lempusmatuiu-ii  ae  lepc* 
Itiuum  p.aiunccntuctunt  .Imncluloreonlukie  po- 
teris tum  ad  huius  nofli.t:  niaicria  perlectam  cogui- 
tioncm.tum  etiani  eomm.qtiaa  nolitis  notantur  tu- 
tetptenbusinl  Gailus.inprin.lt.de  lib.de  poSth. 

II  lltud  et  nciupi  panu  aboriimiellc.l  dc  vinnenon 
polfc  rb.ibitur p prtitosm artc,ncpc  Medicos ,Gltv- 
imgos,ce  obfte'tu.cs,vt in  d.eoiicl.  .0S4.  m ptin.  lari 

iiptobau-mus  Peritis  emmin  arte  liandum  cit.vi  l'an- 

uiumell  in  Auth  dcnoii  al-.enan.  S.quod  .autem  di- 
1;  aum.A-  certe  ?.encrat’m  tPle  paricndi  aeliis.l  cii  tiat 
in  occulto, & d'iflicilliuiu  (itillu  probare  .potent  per 

obltetticespioban.quafuciumpr.vlentcs.de  vidciut 
puemiii  excunic  de  vcutte  m.ittis.vi  habemusex  1. 1. 
frdeveni.uilpi  Q;iodveio  attinet  id  p.atiumabor- 
I4iiuumfpr.vierca,  qoaiiul.conci  rttuliu)us,4ein  ter- 
mmisdicii.quodmoiiuuspotcll.ipctucoculum,  dc 
aitiaheic tibiam,  S;  braeluuui, propter  debilitatem 
neriioruin  ; de  tamen  p.  t illtiin  motum  non  iciiimut 
nc’celVario.quod  tiierif  vilius,  qu  a talia  tigna  poliunt 
fieti  petmor.ufi  . eum  et  1110,  tuus  poilitcmittetc  ac- 
rem ex  pulmone,  uide  potcll  cxirc  vernus  ex  ore ; de 
ul.a  indicia,  [ raleiiim  111  niodq  liidieiuni  ad  piobi- 
dum  ncccltai  :o  panum  Itahmile  viiam  , quod  requi- 
1 5 ritutiquia  ptob  .iioldebei  ticoclTai  io  cbcludctc  l.  iic» 
hoc.C.  vnJc-  legi  Ji  mu. in  piclcuiia.dc-piobatio.cu 
etaoillaliina  ,'de iiidici.i  poliu  tc-flcin  monuo.pcit 
abelle  vii.a'iu  lab  int.intu  e rgo  non  probam : ni  non 
Id p-obnlhoceilu  qiabhoc contingit  abelle, vidixit 
■ g!  ind  l.non  hoc  C. vndclcgii.de  ibide  Uald. bine  di- 
Criaai  f>t.  in.l  c.  in  pra.entM.  quod  quando  piobano 

neeeflatio  non  tonciudit.lcm[>cr  accipitur,  de  intcili- 

pum contra  probamem , quam  proimgulaii  .allegar 
Bal  lirl.quotics.i  litjuisir.a. lt.de  liared.  iiulii.  ex  Itu 
igitur el.iie  ippar«  p.mtur imiiiaiuroicmporc  na- 
tum ex  illisligim  iplum  vuuric  poltc  tondudeauet 
noii  polfc-  probari, quod  Icilicct , oculum  apcnietii, 
OH.s.vcl  br.tchmmattraxcait-3uiexorcetfl.iuCTit.-  vc 
hisraiiouibus.d;  multisaliispiobatabundc  Calla.iii 
d.conf  ip.m  dub.J.nu.iS.caim  pluri.leq. 

17  Nuciuliipcit  latis  erit  piobare  patnim  editum  ctil 
Viu-uin,ob  iJ  vitalem  uecelfatioptadumi.dc  conclu- 
Ji.qtiod  fuctir  organi  wius.dc  articul.atus.de  membra 
dillmeta  habuerit ; quia  aiiic  l't-pnmuni  mciilcm  vi- 
t.Uir.i7ts  ccmimain  iditou  ''iilt.cnjm  Arift» 

Utib.74c »iat.ani»n4.C.4  p^rtum  t antclcpumtim  int* 
tcui  uoiioi^aiU^sUijUCQuc  Atuculati»  5c  vix  in  Icpti* 


ino.quanqua«  i fiid  probobiaur , nemptu^ito4 

19  fcut  aruwulaa  habebat  maabra  diOineXa, 
cxhocmagtuvuzprxliiinpciooatur»  volent)  ^n- 
(tatiumdiccre>iitcuinbet  onus  piobandi;tanquai« 
tundant!  Ic  in  exceptione  a regula>pcr  1.  a.  cu  ibi  oou 
pci  Batr.iTs  ftquisin  iusvoc.con  icrit.de  per  Schbcn. 
latcml.t.ff.dercg.iur.iradocccCagu.ind.l.  i.iuim. 
198.cUinplurib.lcq.tf.l1cctc.pet. 

ao  bycusctiaabortiuusj prObabuurexeo*  quodmu- 
lier  nulla  ligna  paiiundi  dederitt  qitod  ca  mortua  Iit  • 
quod  partmfucritcxfuscx  vtao^ncciplc  icniaucru 
cxituiitgquoddctndihtatim  perierit  i quibus coicciu* 
ris  vliis  clt  Alc.in  d.eoal.'a  }.nu.4.romo  1 . Iik  9; 

21  Quodainplia^tvituam  ad  probandum  partu  non 
luillcabortiutTiii  non  adminamuricltcs*  quoticsvc* 
tUimilc  eilet  * cos  babete  altcdionC  > vt  aUuscihua' 
umvciutuli  dceoium  honore  ageie«uc»x'{v)uu 
uisbaptizaucriipaituiuii.ouuuin,  chyrurgiisexet*  > 
cuccitcarni5cmam  in  moruia>phylicuslrulUicon* 
1‘uluctiiyvc  i»..icr  diilccaicfur:  propterva  hi  unquam 
Julpcdt cUcm  t uicundiypcrtcgulain  i.  onmib.  C dc 
tcltib.&i.iuiiius.ti.eatit.uarelpondit  Aic.ind.coal. 
aj.nimi.  S.  ^ 

21  Scciido  poteris  ampliare,  t vc  nec  1'oiius  matris  .u« 
tcllanoimiiLut  a.i  piob.indum  panum fuiilcaboi-  . 
tinum : led  perni  >u  .utc  hae  dd>e.im  adhthert , aig.l. 
ctiain.d.de  p«ol>.l.^cu  ^.iituhcc.  tV.coti.cirydc  proh  dc 
arg-uiamcmstquounu.  Doel.  mcoilieude  >Hva.  dc 
quod  habe  u.  ni  I.tiUum.it.4c.h^Si  uui  sutlui  \ elaiic* 
iur.&:s]uo4h,tDc.nus.ml.GaHu.*  \ dchb.de  poUh.vc 
rdpouUuncu  ab  Ak-m  d.«.onLa^f.u.>.vcc.4.  conci, 
tom.}.  lib.9. 

13  Terno  velim  .amplies,  f vc  ad  probandum  panum 
iioncircabomiidiW  viuc:c  poUwi«qui  naruscUiexto 
mcuic,tcqiur.vuuriixs  uioi.v.1  teilo.  omni  exceptio- 
ne iu;'>oicf.ai:tduon)tiitumcxt.eiicutC5  cKco>quod 
vtdiximushue  (it  «un>-prcifitnfino,qnodoclauOivel 
texto  mcnlc  natus  viucrc  nequeat , Ite oocet  hpcc.  tn 
tir.de pi  bat.^.vlt.num.stl.vetl.  vlt.uot.nam propter 
pnuUiuptionoumuscomrana.dcbciadduCi  proba- 

• CIO, qnx’ lic  tornor, dc  habear  inaiorvsvjtes>tuxugl.rn 
l.non dt  \ crihmilc.tf. quod  mcr.vau  dc  in l.iralactiO' 
nuiu  vbt  cuam  Alcx.ri.di.  tianiact.quoslcqnimrl.n'. 
in  Ueicnduni. coi  .q.nujo.tn-. tf.de  veib.obl.  quibus 
accedit  Caira.ind.cOr.19  in  4.-hib.nu.  1 ^ldc  hema- 
uitCurr.iun.mcon  .52.  (acra!ilf>ina.*Triniians.nu.7. 
V'erl.hincd>xit.qtic>n  referendo  icquiturCraiuacdl. 
j i«;.proponitur  in  fa^onn  h. 

24  Q_iair6aii)pbabis,t  V(cti.ini  liis, qui agir, habeat 
luris  pi^iuiiipt  loncm  pro  (c.  quod  texto  mente  natus 
vitica*  non  poilitilicqiiclubcaicx  ca  luam  intcniio* 

25  ncmfundaami , cumrCitlatisdcmonlharxIruOra 
adnciainr  demnndrario.1.  c nm  lemo.  S.  vli.  dc  con- 
tr.>henipi,dc  I.J.U.dcdo.pi.xlcp.cum  miiitisatiiMn-. 
nuiuct  IV  ad  .d  addudiva  CX1H4.  m d.conf  1 9.nu.26.cu 
phirdcq.de  obid  videatur cutn  nr*n  polfc  admitti  ad 
piobandtun  paminiabo)ttuuuiiinHc,ncc  viucre^o* 
luibc  uincn  (i  vdit  id  probare  potcrihJi:  dcbcbii  ad*!  < 
muri  .CM.^  ii  hindcr  Ic  innegatiua ; quod  fciiicer  par* 
IUS  dic  viucrc  non  potuerit:  cxvuiunr.itc  tamen, ooii 
ncceliitate»  1 1 mrdhgtt  ial-m  l.cu  virum,  eoi.  z.polf 
mi.4  ve(i.tmciiigceciam»5c1ecundoC.  dc  tidcieoui. 
amplurionctnhaneoptim^  cuniirmoexco  . i]uoO  - 
dccidn  Baran  d J-cum  virum.in  ti.C'.dcHdeico<n.vbi 

26  air,qnod  licct  imcnriot  alicmmiit  iplo  iurc  fundata 
cx  dtfpuiit ioiK  icgix , lainC  ii  adhuc  vulippobate  pec 
tcltcs,  vcl  inllrumcntaadiniftendiisclt  quem  icqui* 
turlai  ibi.pcri.drca.in  H. if.de  prob.  uimcuamy  quia  ’ 
quoddt  tui  damcnmm  intcimomsalicuius, illud  ab 
cocif  piobaiiduuMdie  Alex.ineonlljy.  viloihcma- 
tc,dcqm>rupra.m  princ.volum.i.fii  in  com.i8.  vito, 
dc  pixb.2bt(u.  m tin.  \oiumm.  2.  vt  quamplunnus 
ahjslauieuubu»  viris  doUc  coaiunuudeiii  Calsat , 

md. 


Deprobationib. 

4od<ceftr.to>u)  <^dub.oa.  ii.cuin  piorib.  feq.  ¥oCm 
coniunu  m m cn . 

%y  Ampliationft  hanc  /obampliabis»  f vt  H is, qui  fc 
ad  illud  probidum  aftrmicrir,ncmpc  partura  IcxtOr 
vclodauonKDic  natura  non  pocuiflcviuere  > non 
probat , tamen  debeae  io  iudicio  obtinere,  ira  fenlit 
^Und  l.cQ  viniravbt  lar.nu4.ver.;.oocxlictc  lirai- 
tanonem  adrcg.Bar.qusfolec  aUegrah  inl.i./.quf' 
lit6.ff.de  aqua  quondia.vbiaitiquodn  aliquis  affrin- 

al  xerit (efad  aliquid  probandum» nec  probeticA cadar» 
aioncnim  hccnaba  locum»  vbiquis  haber  intentio- 
XKm  Tuara  fundatam  ex  difpontionc  legis»  quia  licet 
affunut  onus  probandi  per  tc6es,  vclindruracntaidc 
Doo  raraen  caufam  atnittit.eoqa  tlla  probatio  nb  rc* 

xpquircbatur.nam  quoties  aliquidldcneccffitatcndrc- 
quitiiur»/iillt)d  interpqoanir»  dc  ineprd » non  nocet.  1. 
vnica.in  prin.  C.dcrei  vxo.adio.(iinilecfi , 91  tradit 
gl.in  l.vinum.in  fi.el.magns.vbi  iaf.  ff.  fi  cer.pct. 

30  Partum  verotoaauo,  vel  Texto  tneof^  fuifle  natfi , 
dc  obidabortiufl » fecundum  cfiitcraccidctia  proba* 
lefereimpoffibtle  mihi  vidcrur.quam  cnim  ronem 
dcpoHrionistcdaad  hocprobidum  indu^b  alTigna- 
tepoffiiocqn  quidem  nec  parentes  td  fciant  1 te ni  pus 
c^epoonis  nefeitur»  tcAc  gl.  in  c.  cura  cni* 
va.dift.  5.  imolatct  ipUs  muliercscbccf^us  iniiiuin » 
tx  60»  ^antequam  inflatus fiicnt  vrcrus » vt  perispe 
acdditfCotre^tq  concipac  Iblcanr.vt  ait  AnlLcod. 
hb.7>denam.anirac4*hinc  Cagn.md.i.i.nu.rpt.ft. 
ficer.pet.dicebat  femultasnouiflc  mulieresiquxtu- 
tni^ra  habentes  ventrem  fcprsgnantcs  puubanr» 
dt  pro  talibus habebanturpiuribus  raenllbut » poflei 
cundiseuanefcnibus  nullum  vnquara  odidiflepar* 
tumide  aliisiquz  non  putabant  icgrauidaspcpcrifle. 
quod  etiam  Patauij  infua  quadam  vicina  concigifle 
refert»  qux  credens  fe  labora  re  dolore  ventris . ac  ne* 
Icicns  ventrem  plenum  cfTe  filium  edidit,  qtumuis 
ergo  in  rcru  natura  ccn6  fit » natum  ante  (eptirafi  »dc 
ioo^auo  mcnfc  oon  efie  viralem ; iecus  in  feptimo » 
nooo,  dc  decimo  • per  tcftes  rfl , dc  figna  nullo  modo 
fleri  pofle  videtur,  vrpoifit  probari : ni&forci  bone* 

32(Vaf  aliqua  fliia  cbna^o  matrimonio  duobus  primis 
diebus  ex  viro  pra^nans  remanfiAet  poflei  flatim 
roottuo»fihccparcret/cptimo>odauo»nono,ve)  dc* 
cimoicognofciidc  indicari  tunc  porefl , ialcC  prefum* 
ftione  iuris»r^  panus  aliter  non.-ica  loqautuscflidd* 
met  Cagn.in  d.l.  t .nu.i  p6.cum  fcq.  ff  fi  cert-pet. 

Ii  Sed  quo  pa^o  potaut  articulifad  id  ^andfi  con* 
dpi!£t  certe  primocrir  ariiciUandfl»  muiieif  parram 
quidd  edidiile,  fcd  abortiuu » dc  reiiera  talCqui  de  iu- 
K oon  potefl  veri  dici  til  lus,  quod  probabitur  per  te* 
ffes  ,quicum  .viderant  mortuum  non  meuemd  bra* 
chia»i>cq;  manus  nec  pedestoee  alia  flgna  uitz  facere 
per  tochorastdei  talirpc»ufq.  ad  tale  iCpus  »quoqui- 
' dem  tpe  iempcrflieiint  prx(cntcs,dc  in  illo  loco » ubi 
erat io£ins.Pirxtcrciqu^ eum Vidcrantcxire  devd- 
tre»dc  vrero marris,  quo quidd  rpe  erat  mortuus»  nec 
aliqua  figna  vitx  habebat,  licet  cnim  ifta  ptoba  tiofit 
qu(^ammodoingeocrc,ro  iunda  cumpnefumpeio- 
aie  luris plurimum  afferet  adiumeoti  i pndenim  cum 
lic  neg aciua  multum  picgnans,  dc  coartata  loco , dc 
tempore.  Articulandum  poflrcmo  erit , qd  coninni- 
nitet, dc  vt  plucimu  mulieres , qux  motiuntur  ex  par- 
tu  propter  nimiam  feflinaaooS » dcaccclaationem » 
propter  dolorem » aur  aliam  culpam  mulieru » foiene 
emittere  partus  abortiuos , qui  in  iplb  panu  moriun* 
tur>A  fi  quid  ptxtetca  articulandum  crit,prudens  ad- 
nocaiuscooudcrabicfafliiccian»  quiprx  manibus 
habebit » dc  ex  ea  prout  fibi  libuerit , dc  licuerit  atque 
unleeritiaiticuloseliccrc  potent . veto  in  hoc 

cafu  noflrohoc  pa^o  fine  ariiculi  cooapiendi»  teflis 
cfl  locupletifltmus  idem  Calta.  in  fixpe  citato  c6f- 1 9« 
in  7Aub.nu.)7.dc  fcq  quem  omnino  uideas:  nd moi* 
umhach^j^cickiiu  digiutndic. 
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ARGVMENTVM. 

Quibus  conicduris  , & prxfuinpuonibus 
partus  ruppofitio  probari  poilic. 

% 'v  M M A R l r M. 

I ^robMtionesUyiorttrt^ri$nb$i,^u£tut  diluis jftiatu. 

I 74rtms  ^mbatur  couiluritt  i^ft^tfumpiianth, 

^ *Probatiof*fpr^jHmptiim«ifatistJimbitffUMjolentO€’‘ 

cnitt  patrari. 

4 Partui  Juppi^ti  prufiimpiio  tfiyfiprohaturpmdttri^  quu 

trimtmt fuppajkirtatjixtdatatii fuijjt , vtfHriJimik 
mu  Jkpam partum  tuum  mm<  tdtdi^. 

5 Mulier txttdtm  io-annosraro,autferrMUuquaconapit: 

dr  /iparist,mirabtUiyiepartMKeHfitur,^uu.%. 

6 Mai  mahranntt  60.  faaft;  nequit proertart. 

7 Romauoj  It^e  Papia  erat ^^ibita  inter  m4 
Jfulum  maiorem  JexaqmariotiX  *naivremfVeimtni.rt/u 
qmuquaj^enaridi^  mter  maiorem  quinquagenaria^ 
maioremtvtl  minorem  /exagenario. 

p Pattui  prafuMptio  r/f,  fi  mater  diu  JUrilit  fue^ 

rit,iy  vfqy  ad  Illud  ttmputy  in  quo  fi ptpenjit  dkU  ; tf 
ibidem  nu,  loplurti  buiufin^  eonteihra fimultra^ 
duntur.  Etnu.\t> 

li*P  artus  fuppifiuprafumptioefi  ^fimuUer,  poflqua^r- 
uit  fi  prxqnantem , nunquatn pajfa  fit  ventrem  juutn 
in^iei,nee  fuertt  eien  venter eujl^itus ,nte pofieatem^ 
poieafertt  parsut  Jit  adbibita  prafintia  per/onarum » 
prout  a ture  requtritur. 

I I Partui  fuppojitt prafnmptioefi  ,/i mulierxpoUquX ajfir~ 

Uit  fipraqnantem nunquampajfa  fitvntre  juumin- 
A/r/,  ettam  fiep/aper  Jitum  procuratorem  petunt,  vt 
fuui  venter ire^tcertturfid tamen  ncluent,nee  pajfajit 
inJpietfVt quia fieptiudebxoad  locum  fitranjiuUnt* 

1 4 Vbi  opus  fodio  verba  non  /ufiietMMt. 
l^Partuf  ^^Jaiprafitmptiotn,fiquh  deponeret , fi  vi- 
djieaeeriert  e ventre  multeriteotemport,  quo  fibram- 
eUm  afierebatparuam  qua  ndam  culertram. 

16  Frugnanttmmuiterem fuijfi noncontinuo fiquitur^etia 
fiipfapafa  Jit, quod  venter  inlpuei  ttur,  dT  tangeretur, 
^ aliqua  muiuref  deponerent  /t  vuiijftt  & tetigijie  vi- 
trtm  durum  Jy  tumejadiuin : %'t  ibidem  latiui  habetur, 
j 7 Partus  Juppofiii  prafumptio  tfljimulier  poji  morte  ma~ 
tittfinunquampragnanitm  dixerit  p*r  longum  tem- 
porii ipatium.  Et  fur  tbtJtm. 

19  Partui  fuppojitt  probatiopiurtmiiadiuuareiurexeo^qe 

tempore  quomuiurdixit  Je peptnjfi ,uuUus adfuerit. 
Partui Juppejitiprafumptio  tfi^fijilius^ue  ft  modope. 

per^u  mulier  affer it  vtrtq  parenti  fimtt  diffimUs. 
Etcurpbtdem. 

20  Partui  fu^pofitio  probatur  per  famam. 

21  Partum  Juiffe  fuppojitumatneonfittntuiy  afiereuti,ant 

iy quandoertdtndum  fit.Contr.  nu.  2i. 

Zi  partum  futfie /uppefitum  matri  afferentteredendi  tR, 
quando  alta  conu&ura Jimul  cum  mairit  confeffiona 
concurrunt. 

24  Purtui  Juppofitioprobatur  ex  confeffiont  matrii,  ettam  fi 

tefiti  tn  ea  probanda  efient  Jingularti  quoad  locum , dT 
tempus.  Et  cur  ibtdcm. 

25  Sit^lantas  tefiium  duplex , obfijtiua  ,dr  adminiculati- 

uaijqutd  Jitvnaqupqeeeipfarum. 

26  Partum  fuijic  fuppofitum  tnaiortbus  prafumptiombut 

tmlitantibus flandum efi ,etutm fi JUmt  affertusa pa- 
rentibus pro  vero  filio  fittra^Utms. 

2j  Prafitmptto  ma  mator  toUit  aliam. 

2t  partus  fuppofiti  prafumptionet  ad  bac,  vt  locum  bsbeit* 
ntcefiarto  requiritur,  quod  umportfimulattouu  partm 
fitppcfiufubJitcattfa,curidfCKt.  ^ , 

zqPartmi  fdppe^prajumpttoemadprqkidum  fuppofitio- 
ntmipjom  ad  boe,vtloeum  babtam/tonefi  meefft.quod 
tSp  fmt  a Uge  approbata, fid  tantum  ab  bomtm. 
Jo/epbf  4^^eardifWi,z,  Fp  4 30  Fr/- 


,0  prdJt»»piioJupifXyb£it,d‘bctmiHihp  qttid^tvn^qv^- 

, 1 plrt^fumM  tmdqMq;pr4*f’»P*’0 

Jiibui  probatur. Quo  ad  tndtciu  tamtn,non  quo  adpra- 
jumptionem,vt  ibi.nit  ix.  • 

% » Partus  fuppojitio  pltpi  probatur  per  duot  . 

34  Partus  fitppojsiio  probatur per  mulieres  etiam  deportet  es 
contra  fuam  matrem,^  fratrem.  Et  cur  ibid. 

Partus  Juppqfitio probatur  etiamper  ipjius  fuppofaionk  ' 
participes. 

76  Socius  cosrtra  /heium  criminis  non  eft  sdoneus  tepts. 
i-j  Socius  criminss  ejl  idoneus  teflis  contra  Joeiumfqn  agitur 
de  tali  materia, tn  qua  alp  teBes  haberi  nonpojfunt. 

? * Coniuratio  probatur  per  'ersminit  complices,  tg  f vdos. 
'^9Trftts,quiind(fe{}wn  aliorum  admittuntur  Junt  omni 
e.cceptionematores. 

40  Socius  crimhsis  tunc  contra  fictum, ejl  idoneus  ufiis,qua-^ 

do  producitur  ad  probandum  dcUBum  ebtra  alium,cu 
quo  particeps  fuit  criminis,  ^ fit  ad  eum  finemyot pu- 
niatur criminaliter  jVelciusUter, quod  non  contingit  in 
cafu  Juppq/itionispartus , vt  Undem  demonfiratur. 

41  Partus  Juppofitio  probatur  etiam  per  tfiesmuli*res,etid 

fide  earum  commodo  ageretur  in  confequeniiam. 

/pt  Parius  juppofitio  probatur  per  uJUtmulterei,eMfivna 
ex  tdis  repetit  a variauertt  ,isr  jicorrexerit. 

43  TeJhumdiEla  funtiuuanda , non  calumnianda. 
.^pTepiumd(£lajuntinteUtgtnda,mcaptiojdfint. 

45  Ttjitum  repugnantia  inipichurm  faSio  principali , non 
snaccejfirpf. 

p6  Partus fuppojitio  probatur  p tcfies  mulieres  criminis  par- 
.ticipes,ettamfiturauermt  mulieri  Juppomnti  ,jet:on 

• mansfefiaturasipfam  fuppofitioncm,  (3;  ficvenersntco-  - 
tra proprium  tur amentum , periuru  fuerint. 

^ - ptriums  non  tjl  idoneus  ttfiis, quando  tscnit  contra  iura- 
meninm licitum ficus  fitontra  temerarium,^ illicitu. 
48  Partus  fuppofitio probatur  per  ipfius  fuppvfhionisparli- 
apes  etiam  fi  ab  adutrja  parte  fuerit  tpfis  tefiibm  oppo^ 
fisum, quod  tanquam crsmmisparUttpes,p'Ob  td  crimi-  • 
nofia  ujiimonio  fint  reptUends , prajertim  fifajji  fue- 
rint tnspfo  crimine  fi  foetos  pralitujje , vt  tbid.  latius. 

4P  Partus  Juppofitio  probatur potsus  ptrttfits  ncdnles, es  rtu-  ■ 

• mero  hnge  infe  t wr es, quam  per  ttfies  numero plur et  , fid 
tamen  viles,pauptres,eS  obsecia  conditionis, 

I ditliciliaruiu  pioba:ii,t  Icuiorc»:  probationes rvr  lunt 
'tonrcQHt*,&  pnrliimphoncSjadmiiri  dcberc;proptti  * 
fitionem  hanc  probat  mihi  comext.  in  l.conicniu.C. 
dc  repud.  eandem  auihoritarr  ftia  conhnnauit  vatiis  r 
inlbcisBar.rr  in  l liqniscx  aigdrarijs-S.  vlt.vbi  abii 
de.ff.dccdcn.inl.ocpup)llo.i?.(i  quislpir  pncrori.q.8. 
lr.dcopc.nou-minc.&  inl.inilla.infi.ff.  de  vetb.  obi. 
vr  ptiifibus  addiidis excplis  rd  planum  fecit  Fcdc.  dc 
Scn.in  conr.n9.nullidubmmcft  vcr.circ.iquod.atq; 

‘ iii  pluHmisilijs  clarifliinus  Menoch.  dearbiuindic. 
'^aulVcafi  I i6  mcip  cueniuntaliqaandopcrtot.lib.i. 
,cciit.2.ad  idem  relpodit  Dcc.inconf)  77.  vitbcopio- 
Jbmu.i2.verl.5c  prardrdla.&  q>  iftud  procedat  in  cafu, 
2^ao  dc  ag'Turnimirum  iuppofitionis  partusf  tcftatut 
So,c.iun.in  conr.90.3bu11dc1nu.17.vol. 2.  qucrcfcrcn- 
;Ho  fcqnitur  Mcnoch.in  d.caf.  t • 6.n»im.7.  verf.  tenius 
ca.liisdl  hoc  itidem  placuit  BoC  in  tra£l.  crim.  tit.  de 
’t>amrluppbfi.ou.  1 j vbi  affert  contex.  quafi  in  tetmi- 
mshdffrisloqucntom  in  c.aflicrrc.dc  prsfnmpt. 

In  his  enim  rnnulatis  anibus,  5c  fraudulentis , qui 
j occulte patraritfblcnrrcmbrisarbitriSiVtcft (iippoll* 
?ibf>irTUS)fatfsdftprobatiii>pcrpncfumptioncs,&c6- 
'ItdursHirita  generarim  loquutus  eft  Bart.in  i.  pofteo- 
triftum.col.i  2.&  3.ff.dcdon.&laf.inl.cum  ca.col. 
.^.Cdc  tranfacf io  quod  multisconfirmat  Cafhcn.  in 
Trbnf  14  j.vifoproccfl'a>&  atteftatiooibus . nu.  4.  ic  5. 
acfcq.vof.%. 

. ■ V I.  '.iH  - 


. Sed  vttandc.n  adcoc4i^onis>i;bt\tAviniM«ti2p9’ 
prius  acccdamusiVidtndu  iu  priiiiis.cifi quibus pollit 
probari  conici^iiriviizc  partusii^ipoGbo . Ego  itaq: 

. potidimain  prseldiirprionem  cnm  uUb  ctediderim  ,ii 

4 probcturmiilicrcnqtqutcriuiinislbppoliii loa cft, id 
scutis  fuilTci  vrveriJimilunon  fir,eimpanu  milium 
nilc  edidi  fle, vc!uti,e]uod  fit  quadragenaria  I aut  quin- 
quagenaria, vcl  Icxagcnaria,  5c.vicciiw  flifltor  annis 
6o.nani  ficiit  in  muliere  iurisprxfuiiiptip«ft  ,rcfi  cx- 

5.  ceirirannosjo  t«3c.  rcpcrtuiii  clt.vtnoiTCOiicipiat  ,5c; 
fi  hxc  pariatitiiirabii.s  Iit  ifle4'atcus,5:  peaarocotin- 
gat,vt  luflin.rcfcripfit  m Ili  iiuior.  C..dclcgithzFCd. 
& tradidit  Accurin  l.li  ftcrjilisin  prtivfup  verb.  quin- 

6 quagima.ffldcaCi.cmp.ita  iumiiccccipitunt  vt  ma- 
jor annis  60.  facile  nequeat  procre.are,  \*t  colligi t«x  : 
rcfpdibacutilTiqii  f apmia.in  l.U  pater£mi.ii.  vlt.vbi 
Accur-fiipcr  vetbo , ftxagima.ff.  de  nioptio.  propre- 

7 red  vcfcrcs Uli  Rbinani^ qui denupnjsproptcr  fpem 
procreandxioboiiscogitabam  » Icgc  Papia  nuptias 
prohibebant  inter  oiaiculuni  niaiotcfcxagrnanoi5c 
maiorcmivcl  minotemquioquagcnatia;&  lurliisin- 
ter  maiotcni>quinquagenaria  & maiorcmivd  mino* 
rem  Icxagcnarioduxu  vcrulcnluui  l.pcn.Cdc  nupr. 
nc  is.vcl  cajqui.vcl  qu§  forer  apta  fbboli  procrcaodf 
connubio  iugcicturci>qui  vcl  qiix  iurisprxfumptip- 
nc  non  dVctLabilbfoboli  procrcaiidx,&  iicin  ca  j>- 
ibna>quTe  focrar  apta  impeditetur  Ibbolispcocrcatio. 

8 Er  quod  "ad  rauherem  prgeipue  pcrtinct,ldicuiy(  Piu- 

iici>ac  mcdici  >quod  Ucet  mulier  poilit  cocipcrc  vfo; 
ad  annos  ^e.vcl  arca:.rato  uiDen,dtditiicultcrpoK 
annos  40. prnlcin  concipit,  propter  d i niiomionc  ca- 
loris na  tura  In  ietninis.  quod  Ucet  cinittatut  > noo.eA 
ita  plcruiicj;  conditum,  & digeflum , iicuc in  genera- 
tione proUs  natura  exigit , &dcfidcrat ; infliumeiiba 
cnini  uauirx  Virtute  deftmmoturrquxomiuataaiin 
homine, quam  inmulicic  militant&eo  magis,  eum 
alter  cotum  <11  ocluagenarius.  & hacquidem  pranu- 
ptioncin  primis  1 ulgbfium  fiiillc.  viuin  cpmpciiaii 
probanduiirqiicmnoncflc  lihuintAUsjn  couCaia. 
-quxdani  imilitr.coL.3.fub  nit.i.vciCi,VKk|ur.^Sof:. 
fcn.in  confi<3^.mpcr  propofitaquxiliouc.coi.i.ou.a. 
vcrficxquibusconcluditur.y/ul. ^ ■ /■, 

9 Alia  clletii  prxfumptiolbppbfiu  panus- ^ (1'»)«' 
rerdiu  ftcrilis  fUetiti5c  viq;adiUud.tcmpus.in  quo.fj: 
pcpcrilTe.bicibita  inquit  bocan  d.conf.90,pp.fVnu.io. 
vcr.adcflctiaiiii5c  iradit  Boiiind.tic.dcipartu  Tuppoi'. 
nu.  1 2ivcif.5c  ita  videtur efle.  vbi  pluriinas ali.iseon> 

10  iccfutas,fiibiUiigii.vcluti,fi  mulier  ab  vrbc,'fvbi  om  • 
uiuin  rcfum  copia  cflircccflccit,5t.  tus  cOceflcrit,nul- 

-la  .ad  pgerperiuin  rc  parata , nec  etiam  obficcricibus 
Iccuni  addudis . Praitcrea  fi  fiipcrucnic  obllcuix , d»! 
iam  pepaiflet)  nudum  parcreti  5ercpcrit  filium  intta 
ciusrccmora  iain  e ventre  editum  quem  ipla  mulier 
•tcpepeiifledictbaii.vt  aiam  rdponduSot.ind.conE 
qo.poflnuui.  }.vcri'.quodpra;tcrcj.iniupet,(j  conflat 

1 1 paulbtante  natum  fuifle  cx  aliq  puerum,  & huc  tra- 
ditu alicui  maxima  famiiiaritatcconiun^o  illi  mti- 
lieri.quxlc  nunc  pe^criflcdicitietia  fi  isamicus, con- 
fiteretur,fc  cum  acccpifll-;5t  habutfle  puerum  alia  dp 
caula  pcL'  ca,qux  notat  Bartol.  in  1.  Aurelius.  Jf.  idci  n 
quxiiic.  ff.dclib.lcg.qticin  xcfacodo  foquitut  idem 
Bol.vbi  fupra,nu.  17. 

12  Ad  hxc  maximam  vim  habet  illa  prxfumptio, 
mulicripoflquam  aflcruiifc  prxgnantcm,  nunquam 
palla  iit  ventrem  cius  infpici . necfucrir  eius  venter 
culloditus,ncc  poftea  tciii  porc  afletti  paitus  Gtadhi- 
bita  prxsetia  pcrfonaiumiprout  a iure  ccquiritut,  ncc 
appareat,  3»aliquaj?fona  interfuerit , quorum quidc 
omiflio,cufitgiauisfolenitas  omnino  nocet  afl'cc*o 
filio, & inducit  ptxfmup.tioncillufujffcfuppofitli,vt 
clare  jpbai  ex  totodilcurfu  Ui.p  tot.ff.  dc  vait.  infpi- 

. cicndo.Vlqi  ad  fin.&  cxprclsq  id  dicitur  in  Ji.  fi  cui.  dc 

quod  illa  fit  graui»ibl^asitcfbuurglo,iA4.^.  vltun 

vexb. 


/ 
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DeprobadoAib. 

♦ vctb^entgandc  id*  omnes,  fequi  inquit  SocyJn  d. 
<oflf.9o.  ntt.f.vol.2. 

tf  Quam  pneramprionCampliabis,  t vr  vera  fit,  etii 
B per  procuratorem  lunm  petierit,  vr  fuus  vi^ 

ttt  inf^iceierur,  ied  td  noluerit  • ncc  pafia  fic  infpici, 

* Yiquiafarpiusdeloco  adiocu  lerranfiuicritinajvbi 
r^opittcAfa^otvcrba  nonludiatitl.  fiproairator?. 

'i.fi  ignorantes  .ff.manda.6c  c.  i.dc  eoiqui  mit.in  pof. 
cao.reiicruan.ac  docet  Bar.  in  l.fi  quis, /.nunc  videa 
soas.ff.iudrol.iQquam  fnTam  plurima  adducit.  Ale. 
in  conf.1  t.vifo  proceflu  Taris  Iongonu.7.vol.  i . 

Eandem  panus  ruppofiti  pexTumpnone  plarimu 
J5  adiuuarcr,li  quisdcponcret ,t  Tc  vidifle  decidere  c vg 
cre  nmlieris  eo  tgpore,quo  fegrauidani  aficrcbat.par 
oamquandiculcitram.prxfumrturcmmillamca  de 
caufa  vtero  impofuiffci  quo  tumidum  isappareiet.  6c 
ie  ferre  vterom  limularciitadocci  BoTmco.titq.de 
par.ruppor.poAnu.io.verl.quod  comaxim^. 

16  Qiiinifno  t ^ fi  pifia  fit , vr  venter  inipiccrerur»  & 
rangereiur,idaliqu£  mulieres  deponcrent^revidifie, 
&tetigificvgcrcmdurum,6c  tuaiefacrumjnon  tb  ob 
id  continuo  cis  habenda  efiet  plena  fidcs,ea  pregni* 
tcfuiflc.Namracilhinecoiingcrcpct  mulieres  lilas 
in  ane  peritas  non  eflci  ncc  imegras.ncc  conrefies.6c 
n6  fine  rufpicionc.intupcr ciicmte  poijilld,  qua:  alfe- 
riE  luifie  pr«gnante,h.ibuific  ventre dur0t6c  nimcfa 
gic  ex  aliquo  movbo,  vr  >n  timliis  vidcic  cA,  qux  n& 
lunt  prxgnantcs.Prctcreaifi  inl'pcxcnnr,6c  tengenne 
•t'icru  tectum  vcfic.  velet  in  cerula:  potuit  cnim  nm* 
iictaltquolupcnmpofito  reddere  ventrem  iuu  rumi 
diotcm.ncc  plena  fides  cis  ell'eradhibcnd.i,ec  fi  dice 
.rcni  dum  tetigemntilclcnfilTe  puerum  in  vreto:  qa  11 
mulier  voluit  Tc  fingere  grauidam,  potui;  er  tunc  tra* 
hendo  Tpiriiu  monere  ventrem,66  iri  mouendo  dice 
re  tangenti  fcniihic  ? 6c  ea  inducere  ad  crcduliratg.5c 
mtnus  ei  eAccre4cnd6i  fi  lAc  taChiseAct  factus  intU 
■K  ipTa  muficrc;6eminuscciqnapparcrctcxproccnh 
illam  Aufiefolicitam  arca  hoc , Icihcer,  vt  Mugerct 
etenim  credibile  eA,cam  omni  a^u  vTam  fiiilTc^vt  Tc 
grauidam  fingeret ,6c  maxime  tunc  tpis  i dum  voluit 
ungi, oes «nes  parafiihquorangctcs  induceret  ad  cre 
dcudum,Tegtauid«ni  6ue,vt  egregie  baspreTumpuo 
DCS  pro  (equitur  idem  BoTibidem  lub  d.nu.  to. 

17  Amplius, &i!UcoK<Auratnoninhil  vrgct,vtpre- 
iuinaniuspartucn  tuiik  TuppolUu  i vc  fiinuHcr  poA 
jnorcem  manti  Tc  nunquam  pr^gnantemdixerit  pec 
ioagnm  temponsfpa^^ifi.inuUae^emmiVC  quotidia- 
na nosdocctexipcnciuia,  ccrulfime  pragnantcsco* 
gnoleuntur,  Taltcoi  poAduosnicnlcs  adic  coccptio^ 
m&»  dcquamciulfime  figna  conceptionis  apparent, 
V t conTulendo  iu  bac  materia  noAra  docet  Soc.  in  d. 
€OoT.5>9-poA  nu.i9>ver.m  primis  enim. 

28  Hts  adde  quod  fi  tcpoic,a  quo  mulierdixir  Te  pepe 
nnc,nullusadTucrit,  plurimum  adiuuarctex  hoc  par 
tus  Tuppofiti  probatubve  tradit  Soc.vbi  lupra,  nu.xo. 
vcrutemnuWum. 

19  Quin  ctiamfi,fifiliuS)  f qug  Tcmodopcpecincafic 
htniuhccvtroqQcparenicdifimiUsfiiciit.ncc  p.urg 
matiemvc  necxoic  quidcuucTcnctCx  Itoc poterit 
VfgemitnmafiippQliiipamis  prarTumptio  colligi. na 
vc  6c  iliud  vulgaciliiiBum  carmen  tcilatur.  . 

jQUtJiuniiijlUui  ) D«  quo  pcrgloin  1. 

quodfinolKr^.qui  manupu  in  verb.  non  infamata*. 
ff.de  pMiil.cdic.6c6oc.md.  conl.90.nu. 2.  i. 

ap  Perfamaoi  tet^m  potem  probad  partum  [Tuinc 
fijcpofiti^^^xquidg  Tola  TuAicii  in  his,qux  lunt  diAi 
prp^ionts.  vt  late  probat  laT.in  d l.  fi  quis  cx  ar 
g6T«fiiS/^.ao  veco4iztcdi.iV.de  cdcn.6c  in  i.cu  ca.col. 
y}t.C^(fq9C>yi  nosabunde  Tupra  tradidimus  iu  cd 
cJq,75$.w^V^a.4c  alibi  izpc.6c«d{(iniioAram 
ad  voluiMdiBoMqeit.de  parJuppoTnu.io.vcrT  non 
oauptil^'i^^^4A4.c6('.5>o.im.  i6.cu  Tcq.verT.  6c  pn: 
poA  vox. 


<jond.  MCLIL  loi 

11  Huc  accedat  teoofcino-matns  dicentis  fuifie  par- 
tum Tuppofitum  jcienirn  ctedendum  efie  tudidere 
BoT  A Soc.iildcmin  locis  nupera  nobis relanVille 
ou.ii.vcrTvnu  eA.hiCiubnu.4  cum  piur-Teq-ver.^ 
viteriusptocededoma  fi  ipontc  fada  Tuait,vcrapr«i 
Tumitur,6c  ci  Aanduin  cA, donec  conir.irium  probet: 
non  enim  cAprcTumcndum.tp  marcrcotra  IcipTam» 
6c  proprium  filium>fi  talis  fui llct,mciita  lucm>\  tclor 
cctLanfr.de  Ofiadnc.qmconira. in  vcr-coTcilioncs. 
vcr.in  rccundoca(uincnminaiibus,dcprobac.6cco 
magis,  fi  fa^a  fuerit  ad  exonerationem  conicicntiz 
in  articulo  mortis,  tunc  etia  (j  abfente  parte  Taclu  Tue 
rit,picoe. probabit  vr  multorum  aurhoriratibusid 
comptobaiK'l.inc.oiitnnu.8  ver  fallit  Teptmio.  dq 
rcTcrip.qucm  referendo TcquiturMaiT in  fingu.ipit 
tu  Tcisrcgulainilla.mdnbnu.i  verTcA,aliu5cafu&6c 
Lanfr.de  Oria. in  d.c.qm  contra.iii  d.vcib.confdLo* 
nes.verl'.  vnum  tamen  cit  muui  tcncdum.  du  inquit, 
<lczquitatecanonica,m.iXMi)ein  his,  qua:  Anmilant 
eonlcicniiLA-iturconfcniom  etiam  ablcmc  parte  Ta 
^z  Quod  etiam, 6c  eo  maxime  locum  habebit, fi  la:* 
pius  repetita  fuerit  confcUio,  6c  cum  (^concurrant 
muitzconieduiz:  nam  cum  cotcirKmecnminiscK- 
traiodicialializcomcduiz  cocummtmducitur  ple 
na  probatioara  tiadii  Tindar.  111  rraci.de  tcAi.  c.6.uu. 
a. cum  (cq.  quem  referr,  & (equitur  Fcl y.  in  d.c.oiiiu, 
Tub  nu.s.vcrTfallit  ocUuode  rcTciip. 

2 1 Contra  tamen  fhanc  confcfiioncin  matrisobAa* 
rc  videtur , quod  doctu.  Bai.)n  Ifiijiam  4cfmimus.iiu. 
z.vcrfic.quzrunr  Doct.  Aule  his  qui  lirnt  (ih,  vel  alie, 
iur.vbi  aitpatcisivcl  mauisaflutioni  non  clVe  crede- 
dum.fi  dgponaualom  non  cAc  filium  fuum.quiapa 
trifcvcl  autnsaficitioprodcficpcgpAj^cnon  obcilc 
fihorCX  l.i.^.fiquir.AdcCaib*qcfic.  cum  rnuUisaliis 

ad  id  a nobis allegam.i^P^'*  iiw^.7K8.in  vcrb.Alia 

tio.nu.2sVcrTt4mflia.voij..  •>. 

23  Superior  tn  przfumptiotintclligcndaeA , vtpro- 
ccdat,qn  al^oiuc<lur«fimal  cum  rqatris  cdfclfio  - 
AcconcuKunc : caccnmi  ci  fiandum  cQ'c  aficucrapit 
in  terminis  nqftris  Alc.m  rraa  przfiimp.  regu.  ^pr4• , 

' fiimptt0.3auLiQ.cUfnfeq.pxoptcicad4xicBal.'ind.L 
iiitumdcfiniinus.quoddiaum  matris  cum  famafuT 
ficiac.  ncc  in  hoc  vis  clicc  fasi'^nda  fi  /nattisdicluiQ. 
efiet  extra  iudicium  probamtuiquiade  hocnpniabo 
saot  Dofir  in  d.l.filtudcfmimus.loquuitcs,  quando 
cxtraiudnfiklitciid  atl'crit:tuAc  BoC  vbik1p.nu.2x. 

Eandcmpamis fi  ppofiu 

aqturcx  confeiV*o«ie  inauis.ampUabi^vc  vera  fic.t  cna 
GteAcsincaprobSda  efllnrlingolarcsquoad  locu». 
6ncmpus.  nam  cum  hic  agaiurtle  probando  fimpli 
cittf,6^  ingciwic.q’  illa  ricconfcUafitnimirum  fi  tc 
Aes  hoc  pado  de  confetnonc , quxcA  quidem  adus 
rdtcrabiliideponcmcs  ip(am  probenuad  hoc  probi 
dorn adduco Baidi dodmu  infignem  intub.de con 
uoutfiiMieAikCol.r.vcrl.cA  ergodupiex,  vbiinquir, 

25quo(iqusdaeA  fiogqlatitas  teAiurn  obAatiua.fqn 
Tcilicct  agitur  deprobado  aliquo  adu  in  fpccic:  qua- 
dam vcrocA  a<lrniniculaiiua,quandoagiiurdcpro- 
bidoadu  aliquo  ingcncrcqui  fit  icitcrabilis,  6c  hoc 
f ccudocafudidum  vnaisicllis, licet  fit  aliquo  rcfpc- 
dufingularisadminiculatucaltcii.Sc  cumcoconifi- 

gitui  ad  probandum, qn  cocordai  io  genere,  & fic  io 
cq.de  quoagiturjtcx.cfi  ad  hoc  fingularisin  l.qui  fen 
tcniiS.C.dcpccnis.qucm  ad  hoc  allegat  B.ald.in  l.de 
qulb.ff.de  Icgi.l.  r.Cdc  tcAa.tcftc  ci  Batb10c6T29.il 
lud  affera  in  mcdiucol.7.veff.modoin  propolitono 
Axo  vol.t.6;incooT2i.pt*cUrcfcripfic  Plato.cql.2. . 
nu.iiicuiap4qr.feq.vcrf.pr*mittocuam  vol.i.  v^iad 
id^quain  plivima  adducit  6uq,coo(.7q,  prolate  Icri 
binir  pwi«aR.cgq*n-K^*7‘Vat&Aqiiif?ia  opponat 
cp.voh».^b.*in  Uxa  inses  «gWrqiaqtnon^tCMd’ 

duck  gl.ii#  loKliWrtWf-W  BccUl.  iiuttin^ 
poT6c  propiiq«iq4<<^(^fi.decfittetT  coniug-6c  ii>  l.ob 

•carmen. 
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Equitur  Pariftn  d.conr.^rf.nu.y-cQDlur.fcq-vol.z.  p 
ca  qu*  tradit  Pau  Caft.in  l.vxoris  abortu.col.i.nu.3. 
vcri.circa  legcm.C.dcpofth.hcrcanftit.vbiait,pana 
y eflctno nafd viuQ,vcI  viuuDa(ci,<5cA'i^rca6poflc, 
qiic  Parifiu  vidcas>  qa  ptiua  ad  hanc/oiain  codrmi- 
S dam  refert , quod  o<jlaupmcnlctnatus  viucrenon 
poffit  vitra o^auu diem»  tcftatur  MichaclScotus  iu 
lib.Phrlofonorniar.c.io.&hanc  opinione  dk  tenen- 
dam ranquam  srquiotem,  & magis  * c6em  aducrius 
Com.&Pcl.aflfcritidcm  Parif.vbi  fupra  nu.  p.hoc  ide 
roboratur  authoritate  Atift.lib.y.dcna.ani.c.  4.  vbi 
o inquir:oAauo  mcnfcfnati  n6  viuut,nili  in  Acg\  pto» 
& adhuc raro.qucm  citat , & eidem  adhxtct  Cagn.m 
1, 1.UU.  ipo.  verU.  vero  mcnle.ff.fi  ccr.pct.qum  etiam 

ibidem  fob.iit  Arift.hxc  vcrba;vndcfit,vt  fi^s  lein<^ 
tut,nono<ffauo  mcnlc  natuscxiftimatnr,lcd-nmlier€ 
iiiicoccptus  initifi  laruiirc,&  paulo  poft:iiaq,nt  jiic 
lolum  mcnicodauonati  non  viuant»  icdcuain  ipiis 
emortuis  pcriciilum)qu<j  pariunt,lubcant.hai^  tan- 
dem fntam  confirmant  ca.qux  exnoffris  hoc  in  calu 
retulit  Tiraq.in  1.(1  vnqii.i.in  verb.  fiilccpcrit liberos. 
nu.215.6c  icq.vcrf.ca  tamen  .dcrcuo.don.vbi  infinita 
prope  congenr.5c  ibi  nu.i  10.  vcr.lcd  hinc  noabeum 
dum ducimus.omnium .quos vnquam  ex noffnsvi- 
ioderini)tufiflime,.rc  l,uilTimedoc<5itqua’aniiqui  na* 
tura- bcripioresde  viialt.autmmiinc  vitali  partustc- 
pore  opinari  Cunt , qumii  e lempusmatutu-n  ac  icpc* 

fimum  pai  tui  ccnlucnintjiuncleclortourulac  po- 
teris tum  ad  huius  noffi.T:  maicrix  pcifeclam  togui- 
tioncm.rum  ctiatn  eorum ,quxa  nollris  notantur m- 
tcrprcnbusinl  Galiu.s.in  pnn.ff.de  lib.&  poffh. 

XI  Iffud  er  nempt  p.ariu  abortiml  dlc,-(  6c  viiicie  non 
poik  ^b.;birurp  pentosin  arrc,ncpc  Medicos  ,Chy- 
ntrgos.ee  obfie!titcs,vtin  d.eoncl.  1034.1:1  pnn.  late 
j J probauinius  Peritis  enim  in  arte  (tandutn  efi.vt  lan- 
citum  clt  m Auth.de non  ahenan.  ^.quod  .autem  di- 
i ; aum,&  certe  generarim  iplc  patiendi  aclus.t  eu  fiat 
in  occulte, 3c  d^ithcillimu  (iiillii  probare  .potent  per 
obfferriecspioban,qua:fuciuHt prxlemcs,  6c  vidciut 
puerum  exiuntc de  ventre  in.itris.vt  habemosex  l.i. 
tf.de  Vent.mrpi  Qiiodvcio  attinet  ad  partum  abor- 
14 tiuumfprivtcrca,  quxind. conci  rctuliinusricin  ter- 
mmisdicir.quodnmrtuuspofcff.ipcrireocnlani , 6c 
.aitrahercnbtam.&bradiium, propter  debilitatem 
ncruoruin  ; 3c  tamen  per  illum  motum  non  reqimur 
nccelVario.quodtucrir  viuus,qu:a  talia  fign.a  polUmt 
ficn  pcrniormu  .ciimfit  mo;tuuspoiritcmittcrcac- 
rnn  ex  pulmone,  vnd..  potcll exire  vcnmsex  ore ; & 
tali.i  indicia,!  talcitim  in  modoliifHciunt  ad  proba- 
dum  necdlai  o panum  habmilc  viiam , quod  requi* 
15  ritunquia  prob-.tioldebct  ncceliaiio  cocludcrc  1. 11« 
hoc.C.  vnJc  legi  6c  in  e. in  ptelcntia.depiobario.cu 
er-jco  illa  ligna  , 6c  iiuhci.i  poliint  ede  in  mortuo , poc 
abcfil- vitaiivt.iliinl.iiuc  ergonon probant :n3 noti 
p-ob.atlhoi.  ede  q»  ab hoc contingit  abellc,  vtdixit 
■ g!  ind.l.non  hoc.C vnde  Icgir.dc  ibide  Bald.hincdi- 
ccb.u  gl.ind  e.  in  pra-icntia.  quod  quando  piobatio 
nccellario  non  concludit .lemper  accipimr,  6c  ime) Ji- 
giuir  contra  probantem , qtuim  pro Itngulaci  alliiat 
Bal  iiYl, quoties. S Ii qui5tta.ff.de  harred.  inilit.  eX  his 
igitur  clare  apparer  pamnr' inm»aturotcmp'orc  iia- 
uiin  ex- ifiisligins  ipliim  vume  polk  concludenter 
non  polfe  probari,  quod  Icilicet , oculum  apement, 
ctus.vti  brachium  attraxerir  aut  ex  ore  ctHaucrir:  vt 
his  rationibus, de  multisalijspiobatabundc  Calla. m 
d eonf.  ip.m  dnb,5.nu.iS.aim  pluri. leq. 

'7  Nccinlupcif  fiaiiscrir  probare pnmim  editum  etii 
'•'muin.ob  id  vitalem  nccdrari6pix1umii3c  conclu- 
di,quod  fucn>organi2a:us:5c  articulatus, 5c  membra 
dilimcla  habuem;quia  aiucleptmmm  mciilcm  vi- 
^aliratis  ccrminuin  idnon  cotmgie.  vult,  enim  Ariff. 
isiibi7^c  nat.aniina.c.4. partum  t antcleptimum  me- 
kin  iiouorganuau, aeque  arucuUri,  3c  vix  in  Icpn- 


tno.quanquaa  1 flid  probabitur , nempe»  quo4in/ax9 
19  fetat  articulati iS)6c  habebar  membra  diffinc\a,  qu^ 
ex  hoc  magna  vitsepraclittr.ptioontiu:»  volenti  ron- 
tratiutn  dicere  «incumbet  onus  probandi /tanquiiiv 
fundanti  ic  in  exceptione  a regula, per  i.  2.  eu  ibi  no. 
pci  Bart.ff.  fi  quis  in  ius  voc,  con  ierit.  & perScriben. 
late  in  l.i.ff.dcrcg.iur.itadocKcCagn  Jn  d.  1. 1 . nuin. 
ipS.cum  plurib.leq.tf.  liccrt.  per. 
lo  petusetia  aboniuusf  probabitur  ex  eo,  quod  mu- 
lier nulla  ligna  pariundi  dederir,  quod  ea  mortua  fir , 
quod  partus  facti  tcifus  ex  Vfcro»  nec  iple  tcntauerit 
ex  itum»quod  dei  nde'  fiatim  'perierit^  quibus  cuicCtu- 
risvlusctt  Aic.iii  d.cpnfi2j.nu.4.romo  31  lib.  9; 

21  Quodamplia»fvi  etiam  ad  probandum  partii  non 
fuillc  .abortiuuiti  non  admirtantur tclks » quoties  vc- 
tifimilc  effer , eo.s  baberc  affccbone , vt  aUus  ctrkia* 
tur;vcluti,li  de  eorum  honore  ageiauc^vi  quia  cura- 
tus bapiiiiiiucriipaitunnr.ortuum,  ciiyrurgits  exa-  - 
cuctit  carnificinam  in  mortua,  phylicusiVuUrdcon- 
liiluccit.vt  m.ucr  cUlVccarctur:  propicica  hi  uinquam  ' 
lulpcdi  cffdq  tcuacndi,pa regulam  i.  omuib.  (J.  de 
tefftb.d  i.nuilus.ff.ca  tit.ita  rclpondit  Aicin  cLconl.  ^ 
zj.nimi.  8, 

zi  Scciido  poteris  ampliare,  t vt  nec  1'olius  matris  at- 
tdiatiorniiic(.it  ad  piobandum  parium  fuillc aboi-  . 
tinum : Icd  pemi  .11  ane  hac  debeam  adhiberi , aig.l. 
ctiam.ff.de  piob.l.^cn^.niulicr.fi.cod.tit.  deprob  6c 
arg.ctiam cius.qnoa no. Dod. me. oiHca de >HX-n.  de  > 
quod  haheiu.  in  1. filium. it.de  h:s,  qui  srit  lui  vel  aliq. 
iur.6cviiio.ihabc.nus.inl.Galhi.‘  .t  Je.hb.6c  poUh.vc 
relponlumcii  ab  Aic.m  d.confi2  j.r.u.5.vcr.4.  cunei. 
tom.j.Iib.9.  , 

zj  Tcrt;6  velim  amplies,  f vt  ad  probandum  partum 
non  circabornuiiivr  vnjcrc  ^uiffet.qui  namscitiexio 
menlc.requiramur  tres  idonei  icffcs,  omni  exceptio- 
ne mr 'Otc.',ai:t  duo  multum  c.xc  ei  lentes,  ex  co,quod  , 
ve  diximus  huc  fit  lucis-prclhinptiu,  qnod  oclauoivcl 
fexto  mcnlc  natus  viucrc  nequeat,  Ircaocet  J>pec.  in  , 
tit.de  pib.it.s.vlt.num.zS.vetfi  vli.uor.nam  propter 
pra  lumptioncm  utris  contraria,  debet  adduci  proba- 
. tio.qui-lirlbrtior.vic  habear  maiores  viies,mxtagl.in 
1. non  clt  verifiiinle.ff'.  quod  mcr.cau.&  in  l.traladio- 
num  vbi  etiam  Aiex.ff.di.  tranlad.  quoslcqumirl.il'. 
in  l.lcicndiim.col.4.nu.ao.in!..  tf.de  vcib.obl.  quibus 
acccd1rCalla.ind.cor.19.in  4.‘iub.iiu.  I ^ idc  firma- 
uitCurr.iun.incon  .52.  lacratilfima*Trinuaris.iui.7. 
vcri.hinc  dixii.quein  reterendo  lequuur  Crau.in  c61.  • 

J zy. proponitur  in  fado.in  fi. 
z4  QaarroainpliabiSjf  vf  etiam  fiis,'quiagir,habeat 
luris  pi^itimpiionciii  pro  (e,  quod  lexto  mcnlc  natus 
viiiere  non  pallit»ficquc  habeat  ex  ca  Iliam  intcniio- 
Z)  nem  fundm.am  , cum  rci  f latis dcmonffratx  frultra 
3daciaturdemonffrano.l.cum  kruo.  $>.  vlt.de con- 
tra h.cmpt. 5:  1. 1. tf.de do. pn-dcg.cimi  imilcisaliisiiK 
numeris  ad  id  addtidis  a Calla,  in  d.conf  1 9.11U.26.CU 
pliir.tcq.6c  obid  vidcaiurcum  non  polfe  admitti  ad 
piobandum  panum aboitiuiim iuille,nec  viucrc! o* 
tuiisc.tanicii  (i  velit  id  probare  potcritiic  debebit  ad- 
mitti ,cti.%Ji  funder  IL*  in  negatiua ; quod  iciiiccr  par- 
tus iMcviucrc  non  potuerit:  ex  voiunratcr4mcn,uon 
necvilitarc,  vi  lurclligit  l.ifim  l.cu  viitim.col.  z.  poti 
nu.4.vcrt.intc!iigcetiam.6<1ecuiuio.C.  de  tidcicom. 
ampliationem  hanc  optime  confirmoc.v  eo . quod. - 
dccidii  Bar.in  d I cum  virum.in  fi.C.defidcicoin.vbi 
Z6  ait, quod  licet  imcmiof  alicniusiir  ipio  iurc  fundata 
ex  difpotltione  legis,  tame  fi  adhuc  vultprobare  pet 
teftcs,  \’d  inftrumcnta  admittendus ctl.  quem  loqui- 
tur ial  ibi.pcri.circa.in  H.lf.dcprob.  iiim etiam»  quia  * 
quod  eii  fui.datncntiim  intcntionisalicuius, illud  ab 
eo eff  probandum, icffc  Alcx.in eonfijy.  vilbthcma- 
tc.dc-qtiorupra.in  princ.volum.i.&  in  conlizs.  vilb, 

& piveh.tbito.  m fin.  volumin.  z.  vt  quamplurtnus 
alijs  leiuicutibus  vins  docte  coniunutuicinCaisa.  . 

Ind, 
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el.c0nf.T9.in  <$.dub.nu.  i i.cuin  pJurib.  ieq.  i^erf  io 
conrurium^tamcn. 

»7  Ampliationi  hanc  fibampliabist  f vt  ct  H is, qui  fc 
ad  illud  probidum  aftrinxcrir,  nempe  partum  Icxio» 
vclodauomenie  natum  non  potuifleviucre  > non 

Sobat , tamen  debeat  in  iudicio  obtinere.  irafenHt 
.Und  l.ch  virum,  vbi  Iaf.nu4.ver.;.not.eiicit  limi- 
tationem adteg.Bar.quxfolet  allcgrari  inl.i./.epif- 
(itd  .iF.de  aqua  quotidia.vbiaitiquod/i  aliquisaftrin- 
zi  xcrit  fetad  aliquid  probandumi  ncc  probct>c2  cadar; 
non  enim  ha;c  nabet  locum,  vbi  quis  habetintentio- 
nem  fuam  fundatam  cx  difpontionc  legis»  quia  licet 
alTumat  onus  probandi  pn  teftes,  vcl  inftrumcnta)& 
non  tamen  caufamamittitxoqa  illa  probatio  note* 
»9quircbatur.nam  quoties  aliquidfde  necciritatcndrc* 
quiritur.ri,il]ud  interponattu»  6c  inepte , non  nocet.  1. 
vnica.in  ptin.  C.dcrci  vxo.aftio.nmilccft , q>  uadit 
gl.in  l.vinum.in  h.gl.magnae.vbi  laf  if.  A ceripet. 

30  Partnro  vcrofoaauo,  vcl  Texto  menfe  fuifle  natfi , 
Sc  ob  id  abortiuQ , fecundum  coitcraccidetia  proba* 
refoeimpolTibile  mihi  vidcmr:quam  enim  ronem 
depoftionistcAcsad  hocprobSdum  indudi  alAgna- 
TepolTuot.<)h  quidem  ncc  parentes  id  (ciant  i tempus 
fi  t^tenim  cdccpdonis  nefeitur,  tcAc  gl.  inc.  cum  cni* 
xa.dift.  j.inKXlatctipfasmuliercscdceptus  initium» 
cx  eo,  ^antequam  inflatus Aicrit  vrerus , vt  pcrlzpe 
accidi  t»coirc,atq.  concipcrc  folcant.vt  ait  Arifl.cod. 
|ib.7.dc  natu.animc-4‘binc  Cagn.ind.l.  i.  nu.  195.  ff 
A cer.pet.diccbat  Te  multas  nouifle  mulieres,  qux  tu- 
midam habentes  ventrem  fc praegnantes  putabant» 
ii  pro  talibus  h.nbcbantur  pluribus  menAbus , poftei 
eundis cuancfcctibus  nullum  vnquam  odidifle  par- 
tum;ic  aiids,qux  non  putabant  icgrauidaspcpcriflc. 
quod  etiam  Patauij  in  Tua  quadam  vicina  contigifle 
refert»  qux  credens  & laborare  dolore  ventris . ac  ne- 
fcicns  ventrem  plenum  clTc  Alium  edidit,  quamuis 
ergo  in  reru  naruracertufie,  natum  ante  lcptimu,& 
inodauo  mcnfc  non  efle  viralem ; fccus  in  feptimo » 
nono,  & decimo ; per  teftes  rfl , & Agna  nullo  modo 
fleri  pofle  videtur , vtpolAt  probari ; ni&fprt^  honc* 
32  flat  aliqua  Alta  corrado  marrimonioduobos  primis 
diebus  ex  viro  pra^nans  remanfiflcr  poflei  flatiin 
mottuOiA  hxc  pareret dcptimo,odauo,  nono»vcl  dc* 
<imo,cognofci,&  iudicari  tunc  potefl , faltS  pr^fum- 
prione  iuTls»rps  partus  aliter  non.-ita  loquutuscll  idS- 
mctCagn.ind.l.i.nu.ipd.cumfcq.  if.Acert.pct. 

Sed  quo  pado  poictutarticulitad  id  ,pbandu  con- 
ci pi?Et  certe  primo  erit  articiUandu,  mulicrS  partum 
quid2  edidiiic,  fcd  aborriuu » & renera  tal£,qui  de  iu- 
rc  non  potefl  vere  dici  filius,  quod  probabitur  perte- 
fles » qui  eum  ,videmnt  mortuum  non  meuentE  bra- 
chia,neq;  manus  nec  pedes, ncc  alia  Agna  uitz  facere 
per  tot  horas,&  i tali  rpe.ufq,  ad  tale  tSpus  ,quoqui- 
' dem  tpe  femper  Aierini  prxfcntcs.de  in  illo  loco , ubi 
trat  in£ans.Pra;tcrci  quod  eum  Viderunt  exire  deve- 
tre,&  vteromatris , quoquidc  rpecrat  mortuus,  ncc 
aliqua  Agna  vitx  habebat,  licet  enim  ifta  probatio  Ac 
quodammodo  in  genere, th  iunda  cum  prxfumptio- 
.aiciuris plurimum  afferet  adiumenti  i pt^ertim  cum 
Atncgatiua  multum  prxgnans,  5t  coardata  loco,& 
tempore.  Articulandum  poflrcmo  erit , qd  comnm- 
nitet,&  vt  pluiimu  mulieres , qux  moriuntur  ex  par- 
tu propter  nimiam  feflinauonS , & accelerationem » 
proptci  dolorem , aut  aliam  culpam  mulieru , folenc 
emittere  panus  aboctiuos , qui  in  iplb  panu  moriun- 
turA  A quid  pixtetea  articulandum  crit.prudcns ad- 
uocatuscooudcrabitfadiferian,  quaprx  manibus 
habebit»  & ex  ea  prout  Abi  libuerit » & licucritatquc 
utile  erit»articulos  cliccrc  potent . Quod  vero  in  hoc 
caAi  noftro  hoc  pado  Anc  articuli  wncipicndi,_teftis 
cfl  locupiciiflimus  idem  Calsa.  in  ixpe  citato  cof  1 9. 
in  7.dub.nu.37.&  fcq.qucm  omnino  uideas:  nS  mol* 
. uinhacf;«Qrii^ackitu  digiu  tradit. 


COfiCLf^SIO  M CLIL 

AUGVMENTVM. 

Quibus  conieduris  , & praEfumptionibus 
partus  Tuppotitio  probari  poflic. 
%VMMARIVM. 

1 ^Prd/atiomf  Uuiorn  rt^ri  in  bit,  qun  siit  dij^ilia  j>batu. 
z *PartutfitppoJitio probatur coitiiuritjijprnfutmtionib. 
j ‘Probatioptfprajumptiontt  fathtjimbittfua  Jolentot- 

euUe  patrari. 

4 Partui  fuppofiti  prafumptio  t/ljiprobiturjmulitrt,  qum 

trminit  fuppofiti  rtatjl^  id  atatit  fmffi , vtwrifimik 
non  fit^am partum  illum  nunc  tdidil/i. 

5 Mulitr  txctdtns  %o.annot  raro^ut firr  nunqua  concipit: 

tf  fi pariatjmirabilii  fit  partui  einfetur,  &uu.8. 

6 Mo!  maior  annii  60.  facUc  nequit proertart. 

7 tpmd  Romanoi  Itgt  Papia  erat^iibitn inter  ma 
/culum  maiortm  Jixa^mario,iX  maunrtmtvH  mim.  rtm 
quinquajitnaria;py  inUr  maiortm  quinquagtnaria^isp 
nuuartm,velminortm  fexagtnario. 

9 Partui  fuMofiit prafumptio  fit  fi  mattr  diu  fitriUt  fut- 
ritfijv/qy  ad  illud  tempus,  in  quo  fi  ptptrifit  dicit ; 
ibidtm  nu.  lo  plurtt  buiufnndi  tonitilum fimultra» 
duntur.  Etnu.x  1. 

1 2 Partus  fuppofiti prafumptioefi  fimulitr,  poHquSafitr- 
uit  fe  pragnanttm , nunquam pajfa  fit  ventrem  fitutn 
infi)ici,nee fuerit  eim venter cifiodttui, nec pofiea tem- 
pore ajerti  partus  fit  adbibita  prafentia  perfonarum » 
prout  a ture  requiritur. 

1 1 Partus  fuppofitt  prafumptio  efi , fi  mulier, poflqua  affer - 
uit  fepragnanttm  nunquam paffa  (itventre  fuum  in- 
ibtei,  etiam  fiipfaptr  fuumprocur atorem petient , vt 
fuui  venter  injpictretur, fed  tamen  nclutnt,nec  pajfifit 
inJpieijVt  quia  fapiut  de  loco  ad  locum  JitranJtuUnt. 
s^Vbiopus  fi  faiioverba  non  fi^tunt. 

Ij  Partus  Juppofitiprafumptiotii,  fi  quis  deponeret , fevi- 
difSe  aecsdtre  'e  ventre  mulieris  eo  tempore,  quo  fegr aut- 
dam  afftrebat.paruam  qua  ndam  culcitram. 

16  Eragnanttmmuitertm  futjfe  noncontinuo  /equitur, etia 
fispfapajfa  fit, quod  venter  inSficeretur,  iJ  tangeretur, 
^altqua  mulieret  deponerent  ft  vtdsjfe,  iy  iettgifit  vi- 
trem  durum, iy  tumefaSium : z>t  ibidews  latius  habetur. 

■j  7 Partus  fuppofiti prafumptto  efl,fi multer  pojt  mort e ma- 
riti Je  nunquam pragnantem  dixerit  per  longum  tem- 
porii ^anum.  Et  cur  ibidtm. 

1 8 Partus  fuppofiti  probatioplurimu  adiuuaretur  ex  eo , qs 

tempore  quo  multtr  dixit  /e peperifie , nullus  adfuerit. 

19  Partus fuppofiti  prafumptio  fi,fifilius,qu’e  fi  modo  pe. 

perifie multer  ajftrit  vtriq.  parenti  futeitdijfimibs. 

Et  cur, ibidtm. 

loTartus  fuppofitio  probatur  per  famam. 

21  Partum  Juijfi  fuppofitii  matri  eonfitenti,&  aJUrenti,atif 
(y  quando  credendum  fit.Contr,  nu.  ii. 

ZJ  Partum  fuijji  fuppofitum  matri  afferenti  crtdtndu  eR,  - . 
quando  alta  conieUura  Jimul  cum  matris  confejpone 
concurrunt. 

24  Purtus  fuppofitio probatur  ex  conftffwne  matris,  etiam  Js 
Ufies  sn  ta probanda  cf/ent  fingtslarts  quoad  lotum , & 
tempus.  Et  cur  ibidem. 

2 $ Singularitas  tefiium  duplex , obfiatiua , iy  adminiculati- 

ua.ix  quid  fit  vnaquf  que  ipf  arum. 

26  Partum  fitifit  fuppofitum  maioribus  prafumptiombus 

militantibus  flandum  efi , etiam  fi filius  afiirtusap*- 
rentibus  pro  vero  filio  fittroElatut. 

27  Prafumptto  vna  maior  tolist  aliam. 

zi  'Partus  fuppofiti  prafumptionet  ad  boe,  vt  locum  babeit, ' 
necefiarso  requiritur,  quod  temportfimsdattoHSS  partm 
fuppofiti  fubfit  eaufa,  cur  id  fi^.  » 

za  Partus  fiq>pafitiprafumpttonet  adprobadum  fuppofitto- 
ntm  ipfam  ad  boe, vt  locum  babeant/son  efi  necep.quod 
iUe  fintdle^e  approbata,  fed  tantum  ab  bomsne. 

jppt4iafeards,voi,z,  Tp  4 }oPrp- 
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De  probatioAib.  i 

. ♦ vcri^.denegati.&  id  * omnes,  fcqui  inquit  Socy.fn  d. 
^eonf.90.  nu.i.vol.2. 

tf  Quam  prxfumprionC ampliabis,  fvt  vera  fit,  etia 
mulier  per  procuratorem  liium  petierit,  vr  fuus  ve- 
ter inf^iceretur,  ftd  m noluerit , nec  palla  fit  infpici, 
f-vtquiafatpiusdeloco  adlocu  letranfiulerit:na|vbi 
14  optueft  fafto  t verba  non  fufiiciutl.  fi  ptociiratorf. 
’5.fi  ignorantes  .ff.manda.5c  c.i.dc  co,qui  niit.in  pof. 
cau.rei  fcruan.ac  docet  Bar.  in  l.fi  quis,iT.nunc  videa 
nms.fF.iud  lbl.inquam  falam  plutima  adducit.  Ale. 
in  confia  i.vtfo  procefiu  fatis  longo.nu.r.vol.  i . 
Eandem  panus  fuppofiti  prxfumptionc  plurimu 
J5  adiuuarer,fi  quis  deponeret, fle  vidi  fle  decidere  e vc 
tre  mulieris  eo  t£pore,quo  fegrauidam  aflercbat.pac 
( tum  quandaculdrram.prxfumhur  enim  illam  ea  de 
caufa  vteto  impofuifle»  quo  tumidus  is  apparcict,5c 
it  ferte  vrcrum  fimularci.ita  docet  Bol!  in  co.citq.de 
par.fuppof.poftnu.io.vcrf.quod  eomaximi. 

16  Qiiinimo  f et  fi  pafia  fit , vt  venter  infpiccrctur,  & 
tangaciur,id  aliqus  mulieres  dcponerenr,ic  vidi  (Ve, 
,&terigiflcvcttcindurutn,&  tumcfaciumjnon  tnob 
id  con  t i nuo  ci  s ha  bend  a elVct  pl  cna  fi  d es,ca  pregn  .i  - 
tc  fuifle.  Nam  facillime  cotingere  p6t  mulieres  ijlas 
in  ane  peritas  non  cfle,  nec  integras.ncc  conreftc.s.& 
no  fine  fufpicionc.inlupcr  cucnire  poijilla,  qua*  afic- 
rif  fuifle  prargnante.habuillc  ventre duru,5c  ttimcfa 
^16  ex  aliquo  motbo,  vt  in  mulus  videre  cfi,  qux  no 
junt  prafgnantcs.Frcrcrc.'i,fi  in(‘pcxcnnt,&  tetigerint 
■vteru  teciuin  vcflc.vcl  ct  in  tcrula ; potuit  cnun  mu- 
lter aliquo  iuper  impofiro  reddere  ventrem  iuu  rumi 
diorcm;ncc  plena  fides  cis  efl'ctadhibcnd.i,£t  fi  dicc 
.rent  duin  tctigcrum,fclcnfiflc  puerum  in  vecto:  qa  fi 
mulier  voluit  fc  fingere grauidain.  potuir  et  tunc  tra- 
hendo fpiritu  inouere  ventrcm,5o3ta  moucndo  dice 
rc  tangcnti.  fentilne?  5cca  inducere  ad  credulitarc.dc 
tninusci  cflccredcndui  fiiflc  taduseflet  fadus  infla 
Mt  iptk  muliac,'5e  minusettqn  appareret  cx  proceflit 
illam  fui&folicitam  circa  iioc , Iciliccr,  vt  tangeret 
etenim  aedibile  efl,eam  omni  adu  viam  fuiflc,vt  Ic 
grautdaiu  fingeret,5c  maxime  tunc  tpis«durn  voluit 
Ungi,o€s  anes  paraflfsquo  tangeres  induceret  ad  cre 
<kudum>fcgtautd.am  ouc,vt  egregie  basprefuinptio 
Dcs  pro  (equitur  idem  BoVibidem  lub  djuu.  to. . 
17  Amplius, &illaiCoK^utatnonmhilvrget,vtprc-  y 
fumanuispartum  fuifle  fuppofitii  t vt  fi  mulier  pofl 
mortem  snariti  fc  nunqusin  pr^guantem  dixerit  pet 
Jpngnin  temporis  fpabu.inulwrweoim.vt  quotiefia- 
na  110S docet acpcricuiia , ccriiflime  pragnantes  co- 
gaolcuntur,  faltciii  pofl  duosmenfes  a die  edeeptio- 
nis,  quam  citi  (lime  ligna  conceptionis  apparent, - 
' Vt  confulcndo  iu  hac  inatena  noflra  docet  Soc.  in  d. 

conf.p9.poflnM.i9.ver.iHprimiscnim.  , 

x8  His  adde  quod  fi  tepofc,a  quo  mulier  dixit  fe  pepe 
riflc,nullusadfucrit,  plurimum  adiuuaret-cx  hoc  pat 
tu&fuppoiitipiobano,vtttadirSoc.vbi  lupra,nu,zo.. 
v.erutemnuWum.  ; . ,,  - « 

ip,  . Quin  ctiamfi,fi  fitius)  f qu£  fc  modopepetifle  allc 
rit  mulier  vtroque  parente  dilimilis  fuerit , neepatrd 
macremve  nc  cx  oic  ejuidem  referat , ex  lioc  poterit 
vrgentiflima  fiippoliti  partus  prsfumptio  colligi. na 
Vt&  illud  vulgatitliiBuro  carmen  teilatuti 

/olet Jh/nlii fiUtti  tjfipatn  ,*  De  quo  per  glo. in  1.^ 
quod  fi  nolm^.qm  mancipia  in  verb.  non  infamata-. 
ftidc?Bdil.cdic.atSoc.md.conl.90.nu.ii.  „ ^ ^ 

30  Pcrfati^ait.ctism  poterit  proba  (i  partum  jfuifle 
luppofit^^^squide  fola  fulficii  in  hiSr.qua:  lunt  difli 
^lis  prob^ioms  vr  late  probat  laf.ind.l.  fiquisex  ar 
vero  hxrcdi.tV.de  cdcn.&  in  l.cu  ca.col... 
y]i.C.dctfq$(($jlBP^'abundc  fupra  tradidimus  iu  c5 
clu.75  alibi fxpe. & ad  icm noflram 

id  par,fappoVnu.io.vcrf  non 

i6.cu  fcq.verf.  5c  prs . 


^^iOotid.  MCLII-  30  i 

u Huc  accedat  tconfclVicrmati  is  diceuTis  fuifiepar- 
niin  fuppoliium  ;cienim  crcdeQduqi.cflejtradiflqrp 
Bof  5c  S(K.  lildciain  locis  nuper  a nobis  r9latfs.,i}lc 
nu.zx.vcrCvnu  efl.hici'ubnu.4  cuuvpiur.fcq.vcr^lcd 
vltcriusprocedcdo  na  fi  (ponte  faifla  fuaic,  veraprp 
fumitur,5t  ct  flandum  cfl)doncc  contrarium  probet: 
non  cnimefl  pr^fumcndutn,(p  marcrcotr.a  leipr^m». 
&pioprium  filuiaiifitaiisfuiflcr,n)ctitaluerii:,vt.ac>r 
ccrLanfr.dcOria.in  c.qin  conira.in  va.cofclVioncs. 
ver.in  fccundocafuincctininalibusidcprobat.dc  eo 
magis  I lifa^a  fuerit  adc;ioii.erationcm  confeientix 
in  articulo  mon  is.  tunc  ctia  fi  abdente  parte  facla  iue 
rit , plene . probabit  vt  multorum  aurhoritatibus  i^ 
comprobat  l^cl.  in  c.oliin  nu.S.  vcr.failjt  fcptinio.de 
. refcrip.qucm  referendo  fcquiturMaif.  in  fingu.XDZf 
tu  Ids regulam  illa.iijliibnu.ZtVcxfcflfaliuscafuSt  dc 
Lanfr.dc  Oria. in  d.c.qm  contra.in  d.yctb.confeUjo- 
ncs.vcrf.  vnum  tamen  cfl  incnci  tenedum.  du  inquit, 
dexquitatccaiionicaiinaximcin  his,  quxflimulant 
£onlcientia,fl.iturconfcnioni  etiainablcruc  parte  fa 
ftx.Quod  etiam, & co  maxime  locum  habebit, li  fee* 
pius  repetita  fuerit  confctlio , 5c  cum  cp  concurrant 
multx conicdurx:  nam  cum  cofclfione  criminis  csc- 
traindiciali  alix-  conicdutx  cocummt  inducitur  ple  .> . 
na  probatio:ita  tradit  Ttndar.  in  trad-dc  tcflj.  c.6.uu. 
i.cuin  Icq.quemrefcrr,  5;  (equitur  Fely.  in  d.c.oliiu, 
fub  nu.S. vcrf.fal Iit  odauodcrclcrip.  ^ 

21  Contra  tamen  t hanc  confefliouem  matrisobfta* 
rc  videtur >quod  docuit  Bat.in  l.tiUuni  dcfiuiinus.nu. 
z.vcrfic.quxrunt  Dod.  flaie  his  qui  (unt  lifi,  vel  alie, 
iur.vbi  ait,patci$,vcl  matris afldtioni  non  ede  crede-. 
dum, fi  deponat, talem  noncfle  fiUuiqihutn.quia  pa 
tris,vcl  matris aflcrtioprodc(fcpqtpfl,5c noti  obcflc: 
filio,cxl.t.<i.iiquis.ftdcC3rbnidic.cuin  muhisalijs 
ad  id  i nobis allcgans^iupra  iac^-7l<8.in  vcrb.filia 
iia.nu.i.vcrVi4impliii.vol.2.  . 

'1}  'Superior tn prxluinptiot intdligcnda  cfl , vtpro- 
codaivqii  aiifconiedurxfimaUuin  matris  cofclVio- 
ncconcumuit.:  oic  enim  ci  flandum  ?(lc  aflcucr^iiit 
in  terminis  nqftns  Alc.in  trad  prxlunip.  icgu./.prae-, 
fijtnpti0.j4iuitQ.cmnfeq.pfoptcreadi.xitBal.'ind.L  ^ 
fiitumdcftnimus.quoddicLui>i  matris  cum  famafuf 
ficiat.  nccinhocviseflec  facienda,  fim-ttrisdidum. 
c(lctextraiu<iiciucn‘peobatum,quiaclc hocnonlabQ, 
sane  Dpdr  in  d.l.tiliu  dcfwumus.loquaitcs , quanpo 
CXttaiudraWitcrid  aflcnt;tftflc  Bof.vbiliip.nu.ii,  , - • 

Eandemp.ittus  fuppofiti  pr^fumptioncm,quxori 
24  turex  coirfeflione  matris, ainpUabis,vt  vera  fir,t  ctia 
fiicftesinca4irQb5da  edent fingalaresquoad  locii, 

& tempus-.'  nam  cuni  hic  agatur  dc  probando  linipli  ^ 
citer,5cfn  generCiq’  illa  ficconfcflalitnimirum  fi  tc. 
fleshoc  pado  de  confdVior.c , qux  cfl  quidem  adus, 
rdterabilisjdeponentcs  iplam  probctu;ad  hoc  proba 
duoi  adduco  Baldi  dodiina  intignem  iurub.de  con 
trouttf  «¥befti(COl-j>verf.cfl  ergoduplex,  vbi  inquit, 
25quodiqaaKdaqif:finSqlaiutas  teflium  obflatiua,  tqn 
fcilicct  agitur  deprobadoa!iquQaduinfpecic;qu5- 
damvcioeftadniiniculatiua,quaadoagiturdcprp- 
badoadu  aliquo  in  genere  qui  (itieitcrabiUs,  5cboc  1 

fceudo  cafudidum  vniusteflis, licet  litaliquo  rcfpc- 
dnfingulafisadminiculaturaltcri,&  cum  eo  coniu- 
gitut  ad.pt^aildumjqfi  cocordat  in  genere,  5c  (ic  in 
cQ,dcquoagiturjtcx,cftad  hoc fingularisin l.qui fen^ 
tcmia.C.dc  poenis.quem  ad  hoc  allegat  Bald.  in  l.de^ 
qulb.tf.de  lcgi.l.i.C.dctcfla.tcftcct  Batb.1ncof.29.il 
lud  affera  in  mcdiueQ|.7-vetf.rnodoin  propolito  no 
vol.r.4UnPO0ti'i-Pt»<jl4rcfctipfit  Plato.col.^ . 

. nu.2Vcutn jMjftr,feq.vcrf.prsmitto etiam  V0I.2. 
idnuam-plQfiirta  adduot  5y«£6ul.7P^  |“*date  •, 

bitur  v 

dvKtit 

pof  df  f .dc  cOufltfi  .coniug.5c  j n .l-oo  - 
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ctrmen.S.vlr.ff  deteftib-inhanc  quoque  fcntcnriam 
prtfertimincalu  noftro  dcpatms  fiippofitionc  per- 
multa adducit  Socm.in  d.conf.po.nu.9.  cum 

• vol.a.  vbi  nu.  »a  diat  hanc  effe  * communem  Doa. 

fcmentiam.  . 

Superiusi  nobis  tradir*  prxfumptioncsamplian- 
i6dxrunt , vt  etiam  fi  filius  alTcrtustd  parentibus  pro 
filio  veto  fiiiffet  tra<aatus,e  contra  vero  maiores  pr®  • 
fumptiones  militarent,  quod  feilicet  cflet  partus  lup- 
pofiius,  ftandum  eOct  his  pr*rumprionibas;CX  co,qa 

>7  vna  pcjtlumptio , maxime  f maior  tollit  aliam  l.di- 

ttus.iun0a  glo.in  verb.cxiftimari.  ff.de  in  integr.rcltij 
vt  tradit  Bald.in  l.non  ignorat,  col.a.  C-qui  accuf.no 
pofliint.idem  fenfit  Lapusalleg.  94-  quidi  prarsbyter 
num.6.Romitidem  in  conf  i j6.honorSdc  domine. 
nura.4.  verf  ad  hoc  enim  Marf  etiam  in  conf  8.in  c5 

* num.d.  eamqucglo.in d.l.diuus  - communiter efle^- 
‘ batam  dixit  Cur.iun.in  conf  ij.  D.  Bcnediaus.nu.6. 

& in  propofito  noftro  ita  tradidit  Bofl.  vbi  fupia  iw. 
1 z.  verf  item  loquor  • prxfcrtim  fi  ifte  trauatus  cflet 

fufpeaus,vt  idem  aitinum.  }0. 

Ea  etiam.qiKB  i nobishadenus  explicata  fuere, in- 
telligenda  liinr.^  ad  hoc.vt  fupra  relati  prsfumpno 

»8  nest  aliquid  operentur,  neceflariorequiritnr.quM 

tCpote  fimulationispartus  luppofiri  fubfit  caufa,  cur 
id  fi.at:ita  docet  Bartin  l.poftcontracfum.  colu.2.nu. 
a.vcrl.fccunda  pracfbinptio.&  nu-7-  verf  quartus  ca- 
fiiscft.ff.dedoita.&ineonfdy.fadumefttalc.propo- 
ritur  Petrus  Nicolx.nurti*?. verf  fcd  ad  hoc  cft  dicen- 
dum.lib.i. quem  fcquitur  Arc  inconf.65.in  pnfcnti 

confultatione.col.j.poft.nu.z.  verf  in  contrarium  ar- 
guitur. ad  idem  refpondit  Alexah.  in  confil.  57*  J^da 
breui  cufus  narrationc.col.  1.  fiib  num.  j.  verf  & hic 
procedunt,  vol.  y.vcluri.nc  fcuda  nullis  extantibusfi- 
Jijsmalculis,tranfirentinfifcum,  vt  declarat  Bofin 
codtit.dcpanufuppofT.  num.  16.  verfic.dtaducrtca- 
dum  cft.  ^ ^ j 

Prxtcrca  intelligi  debent, vtnecefle  non  fit , quod 
aptilliprxfumptioncsfima  lege  a pprobata!,fcd  tan- 
tum ab  homine.nain  cum  duplex  fit  prcfumptio.alia 
ao  t legis,  alia  hominis , vt  egregie  declarant  Abb.in  e. 
accedens. coi. z.de  accufitio.  & Bald.  ini.  ea  quidem 
coi.  a.C.dc  .iccuf  pnfuniptio  vero  legis  ea  fit,  quan- 
do lex  prifumitficcire  , vtquod  contradusfil  vfii- 
rariusdi  interuenit  padum  dcrctrouendcndo,modi- 
eitasprctij,  dequod  contrahens  fit  folitusi&uncTari, 
iuxtac.ad  noftram.de  cmpt.dt  vend  tue  hasepr^fum- 

iitio  dicitur  liquidilfima  probatio.  & non  folumw*- 
iimptiO;  Icd  etiam  quilibet  conicdura  probaia  a Ic- 
gcfacit  liquidillimam  prob.itioncm.vttradutScrib. 
in  l.licct  Imperator,  ft.de  Icg.  t.pnfumprio  vero  ho- 
minis Iit,  quando  iudex  liifpicatur  ex  diuerfis  adibur 
ira  efle  ; proptcrc.i  runc  lex  non  requirit  hanc  prob»> 
tionem  legis, & ita  colligitur  ex  Fclin.in  c.affcrtcmu. 
jo.de  ptilump.  vbi  loqui rUr  de  pnAimptione  homi- 
nis , vt  in  hanc  rem  plurima  adducit  Bof.  vbi  fupra 
nu.  ;4.vcrf  fed  dic  contrarium . 

3 1 TCi  tio  velim  eadem  intelligast  vt  vnaqu?qucha- 
ru  prifumptionum  duobus  faltemteftibus  jibetur 
* ‘luxta glo.communi  feribentium  confcnfu approba- 
tam inl.vlti.in  vcrb.vcl  indicijs.C.fam.crclfvtaficr- 
uctc.Dod.  ini. admonendi. fF. de iurciu,  vtlatiffimi 
id  nosexainmaiiius  iupra  in  conci.  894.  incip.iudi* 
cium  quodhbet  per  tot.  V0I.4. 

Iftud  (.iinen  lubintclliges,vt  veru  fit,t  quoad  indi- 
cium,fccus  vero  quoad  ptxfumprioncm.quicriS  po- 
te^ oriri  ab  vno  lolo.  difernt  enim  inter  fc indicium, 
& pra/iJmptio.tefteglof  in  l.z  Jn  verb.legitiinis.fRde 
ex  cuf  mt.  Jc  Bald.in  d.fca  quidcm.col.z.  C.de  accufi 
& ita  in  theni  Jte  noftro  inteiligir  Bof  vbi  fupra  n.  3d. 
3 j Porro  ptobabjfur  fuppofuuspanusf  plcn^  p duos 
tcftesiuxta  vulgati-i.  vbi  numerus.ff.de  teftib.  de  Cdn 
omni.cod.tit.de  teflib.  etii  ii  fijctlat  tnuUei^^i  vt  pco- 


baturex  I.cx  co.ff.co.de  tcftib.&  in  1.  quitefhirncritt^ 
§. nmlicr.ff.de  tcftam.  & in  e.  fuper  eo.  vbi  Abb.in  j. 
noc.de  teftib.  & late  rcfpondcndo  in  hoc  calii  nofho 
de  partus  fuppofitionc,docct  Dcc.in  conf  34zjn  cau 
fa  partus  liippolirinn.i.vcr.his  primiflis. 

Qiiam  probationem  ampliare  primo  poteris,  criS 

34t  fi  ilfimulieics  deponerent  corrafua  matrem, 8c  fca' 
nremjco.  enim  in  cafu etiam  optime  ptobarft  pwtos 
fuppofitioucm.  nam  vcrifimilc  non  eft,q>  ita  fui  flent 
actcftatx,nifi  res  ita  fc  haberet,  atgu.c.  literas  de  pr*- 
fumptio.vbi  decreuit  Sum.Pont.verifiinilc  cflc,g>  ia 
pniudicium  fratris  tcftificando  quis  verum  dicat, cfi 
igitur  hoc  verifimile  fit, in  cotrarium  requirCtur  pro- 
bationes forriores,5c  cfficatiores.ca.  quia  verifimile. 
de  pri^fumptio.  vbi  Abb.in  z.not.ad  id{  cfttcx.in  l.no 
cft  verifimile.  in  prin.ff.q»  met.  cau.  ita. Spe.  in  tit.  de 
prob.jT.vlt.nu.io.  vcrflic.y.in  fin.  fic  etiam  tradidere 
Bald.de  Alex.in  1 tranfa^ionc.C.  dctrJfad.idc  Ale. 
inconf99.incaiupndiAo.nu.t  j.vcnim  vnde  vol.j. 
5t  in  hypoteli  noftra  Dcc.d.conf  J42.coI.l.fub.nu.I- 
verf  fecunda  ratione-in  quam  fcntttiam  permulta  ia 
medium  profert  Rui.in  confis  8.  vifis,  6c  diligenter 
ponderatis  nu.  1 S.cum  fcq.vcrf  de  tanto  magis.vol.s. 

3 S Secundo  ampliabi.s,  f etiam  fi  mulieres  ili®  fuifl'ct 
participes, de  criminis  ipfius  focie.ipfcq;  interucnifscc 
fuamqueoperaexhibuiflentin  ipla  partus fuppofirio 

36  nc.nam  licet  eri  minis  fociusf  non  videatur  tcftisido 
ncus  cdtra  /bcium,l.vlt.C.dc  acaif  l.quoniS  liberi. C. 
de  tcftib.adco  vt  etiam  n^ifiiciar  inditium.vtp' acuit 
Alcx.ita  refpondcdtiinc6f89-  vifothemare  inqnifi* 
tionis.col.J.nu.io.vcrfquinimo.vol.j.&inc6f  iz8. 
quoniam  abunde  in  fi.vol.4.cfl  multis  ad  id  adduAis 

37  a Rui.in  d.c6f  i '8.nu. i.cu  plu.fcq.vol. s tamen  t qn 
agitur dctali  matecia,in qua  ali? tcftcs haberi  no  pof- 
funt.vtiquc  criminis  fbcius  admittitur,  vt  animaducr 
tii  Bal.in  l.quouiam  col.t.verfquaeroiginu.C.de  te- 

38  ftib.vbic6cludit,quod  cdiuratioffo^Fa  inter  aliquos 
probari  porcftperipfoscopliccscriminispertcx.inc. 
vlt.de tertib.cogin.vbi  glofdc  Abb.  inquit,  admit- 
tuntur,quia  ex  natura  negotii, de  criminis  per  alios 

* barinonpoicft,  de  hanc  communem  * efle  regula  in 
iftiufmodi  cafibusteftaiurDecind.conf  M^.niim.i. 
vet  ad  hocrefpodetur , vbi  plura  adiungic  in  hac  rem 

J9quin  etiam  ibidem  fubiungit  hos  reftesit  qui  propter 
naturam  negotii  in  dcfedlum  aliorfl  admittuntur, tali 
cafu  integros  teftes  videri,  de  omni  exceptione  maio- 
rcs.dequoeft  tcr.inctertio  Ioco.de  probatio. vbi  ifti 
tcftcs.qui  aliis dcficientibusrecipiuntur,  etiam  ad  re* 
ptobandum-inftmmentum  admittuntur.ergo  cenfca 
fur  omni  exceptione  maiores,  quia  ad  reprobatiorte 
inftrumcnti  rcquirunirteftesomni  exceptione  maio* 
res.l.oprimam.C.de  contrah  de  c5mit.  flip.  fic  etiam 
dccl.arat  idem  Dcc.in  c.y.loco  in  vlt.not.col.z.  nu.  8. 
verf &ift«  teftesquem  rcferCdo  fcquitur  Hicron.Gi^ 
inconf  zq  caula  admodum  ardua  cft  nu.36.vcrfqui- 
nimo,  de  quod  in  cafu  noftro  focius  criminis  admit- 
tatur docuit  idem  Dcc.in  d.ronf  34i.nu.  i.  verf  prima 
eft-eiufiem  fuit  fentenri®  Rui-in  diffo  eonf  t < S.  nu. 
27.vcrfptiierea.idcm  voluit Crauct.in conf  irS.vi- 
fo  procclfu  nobilis  Laurenti)  coi.  l.num.3.  verf  hoc 
ita  ruppolito.quod  placuit  etiam  eidem  Hitony.Gig. 
in  d.conf  29.nu.35.verf  de  expndiftis . 

40  Pntcrca  dum  Scribentes  tradunt , t fociO  criminis 
n5  debcrcadmitti  ad  reftimoniuro  dicendfl  c6tra  al- 
terum fbcium,  intelligendumeft  quando  producitur 
ad  probandu  dcli^FG contra  alium.quicomparticeps 
fuit  in  delibo, dt  fic  ad  eum  potifilmum  fincni,vt  ille 
puniaturcriminalitcr,\'cl  ciuilitcr,quod  nAconringie 
in  cafiifuppofirionis  partus,  nam  in  eo  agitur  cdtra  il 
Ium,qui  fuit fiippofitus,de  fic  cdtra  terrium  ,qui  nihil 
deliquit, de  qui  in  deiido  nihil  participauit,'nec  agitor 
ad  poenam  conua  illum, fcd  ad  bona  principaliter, dC 
a^oacoiiqqvcx  delibo  flo  defccndit.vnde  ifto  cafu 

faltem 


De  probationlb. 

Altem  <!«(>«  3dmi(ri  ilie,qui  fuit  particeps  dcii(3i  cu 
non  cum  rco.oui  aim  ^gi^tunc  cnjni  ccifjnt 
Mdoncsrdc  quibus  lo  l.vir.  Cdc  accui.ira  dcelarauit 
&u.y4a<l.cO(ii'.ts^.nii.i:t.vcri'.i.ctiani  voJ.). 

Tcctio  vdini  amplies  eundem  ptobidi  modii  par 
4(M»lupporuipcrt€Uc&Cunuiicrcs>  vttiubeat  locu 
itO  dc  casum  commodo  af.crctur  in  conlcqucnna» 
Mgii.i^.idid€aii:h.uito.dc  vc  vidcredt  in  uUibuss 
qui  pro  fua  vrilitarci  vei  collegii  admiiumctc.iuiuper 
c— tn  nuocius.de  tdlib.  lic  glo.in  coguandani.m 
v«bo  idhiSsin  Authade  moiuch.uot.Bur.m  i.in  un- 
tam.!^.vntiicrlitatis,dcra.diiu>cuni  niultisaliisad  d 
Matis  ab  eodem  Uc*cdn  d.cooC  }42*nu.4.vcrlc  fccun 
dacoQtra.rubiun^cnstalcstenos  uoaloli  ui  tnlublt 
dkiiji»ri^  ablblutc  admiui.  tcdcni  ad  id  laudat  Abb. 
ioeUc4cnio  loco^iX  in  d.c.iulupcr.vbi  Holiicn.^ 

* Doe>. 'communiicrita  Icncire. 

4£  Qnarropoccnsampiiarcptciun vnaexillisicni- 
busrcp^uu  eariaueriCpik  iccoirexcntjiuac  amn  ni 
hilomiims  piobabu(iupponiiOiicuip;ir:us.cx  co,tp 
4}  dtaa  tcHnim  t luinuiuanda»  nou  calu.nnudap  vt 
dicit  Ikilddn  hdc  quib>coLi  h.  vcri.quid  ti  idt'$H.dc 
44legi.&quoddicUtcilium  t bnt  iniclligcnda.ncca* 
ptiola  rmr,atHhorcAug.ml.cxmjijr.in.in  ti.d.dc  tc> 
ihimlt^c  co  injximeiii  variano  ub  lit  in  l^ctoprin- 
4^  apali.  icdmm  enim  repugnatu  t utipiciiui  in 
pnncij^UinomacccfToriisteik  Ca:.ml.cos.coi.:  d. 
iicfaim.qucm  vna  aim  itiuliisalii»  reterendo  kquit 
l>i  cin  deoni'  d. 

Quinto .impluamiscllidc modus  probandi  pai- 
4dnisiuppor!tKmcm,tV{ctialI  mulicics  iliatrelieseri- 
minis  paniei^x')  nummi. uicrinttk  non  matitlclUiu 
t.isalicuttr.-tckirunideluppoiicndopartu.r: . ^plam 
iuppolltioncm  nihduintouspiobcm  iltn  ! cr.iijcn.li 
pUnucarfcccnnrillndt^comra  inaii^r  ofncnii^ 
«X  itecontra  ptopriu  liirm  vencr;nci  pe  n .aquctuc* 
47rim . £rcmm  iteet  lutc  cautum  iit  (c  m t pfopicc 
periurium  rcpellia  tctlimoiiiodiccndD.vtc.tellitno 
fuunidctciUbustiUud  lii  dlvcium,vi  quis  venit  co 
tra  iurm  iiciium>£c  quod  erat  toiiaiulum : ted  quddo 
^iic  temeranum,&  lentari  non  potoat  Une  peccato, 
iicmiuramcntumiUuddcnoniv.  vlandorradacuni 
de  lupponendo  partu,  nccipram  mppoGtioneni^tuc 
oon dicitur  conuaucnicnsi  etiam  ablblutionc  non 
.piarcedcnic  penurium  incuntlc  ,nccrartone  penunj 
poteUatcUtmomorcpcUiiVtoblauaucfcScnb.in  c. 
mtmuuit.  incsdilccbs.il  i.dctcGib.m c. olim.dcac 
€ull&  in  c.qapUciq,dcodi.u:di.Uc  liuifit  Holi.  md> 
c4cAimoniu.iX4didciridiC'  ard. Ziba. iiuont  >'s. 
incipx}oidani  habens  vnuinUi  uin  leg’iimt'i.vcrl.ad 

* pnnniin.cum  ptu.icq.de  hanc'  commune  cilc  Dod. 
Inum  tciiatnr.  Arch>.  m c.quicunque  nu-4-  in  fi.&.q. 

inpropoiitonoUroita  dcclaratm  llui.iod.c5U. 
i58.nti.io.vcrUnon  ohflar.dum  rccundodiccb.itur. 
4<  Sexto  potem  eundem  amplui  c,  t etu  U ah  aducr- 
fa  panefuem  ipUstcliihusoppoUruniiqurxI  taxq  eri 
tninis  particip^A  oh  ideriminoU  a u Ibmonio  Une 
rcpdlaidhPrxlcnim  ft  tal]ih)cmuinipiociiininerc 
Tocios  pra:ltmtle,pcrd.c.  1cUm19n1umdetcQ1.de  per 
not.pcr  bar.inUiduopatroni.S.idg  lultanus.H.dciii 
rciu.  na  qh  crimen  contingit  cauiam , ve  quia  moucc 
quxQio  i'arus,Ucutqnofpartumtuiflcluppoiituoi, 
& moucrurcrquaQiobonorum,quz  pendet  a pia'cc 
denti,  de  tcliisalleut  le  tuiflc  pamcipcin  illius  cnmi* 
rHs,Upar^,contcai)  Jeponit,iiegac  cnmeii>&  partum 
hiiQe  itippoliium , tue  pars  ad  repellendum  non  pot 
rcbindarcrupcrruaaQationc  dclicti«quam  ipia  pars 
iinpugnauml. Papinianus, S.mcminiUc.if.deinotf.  cc 
Qa.2(  m C.CX  code  rcg.mr.in  o.adco  vc  eemdex  ex  of 
iicio  nequeat  repellere  tcQcm  prxtcxru  criminis  tq> 
per  pa  r tem  negatur  efle  com  m i Q'u  m . e t a b ipfo  t cQc, 
quia  Uandum  cQ  aQcrtioni  parris  et  in  liii  piadiciuni 
Li.  Cdc  coleU  Uuu  ii  opponar  crimen  eonua 
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Ii(ur,d.c.tcfl)nioniufn,&  idem  fi  probetur  cji  ancfriV ' 
ne  iplius  tcfiis.quampar.  (Conrra  qua  depofUit  lUorx 
iiupusnauii.ficutaccidir,  quandoctimcii  non  cami 
git  caulamaunc  enim  FotctitrcpclliadinRanii5p.tr 
IIS,  de  vbi  pais  non  caciperer,  iudex  ex  otbeio  tcftem 
poUcrtepdlete,l.quos  ptobibct.ie  ibi  Bald.tr.de  po- 
Rul.cummuliisalijsadiddcdurtisa  Ruv. ind.conf. 

1 5 s.nu.a  I .vcr.non  obllat  et  iam  rcriio.vol.F. 

4P  Septimo  amplia,  vl  locu  fibi  vcndicct,  cii5 1 fi  ^b 
aductla  pane  per  refles  numeroplutc$,fcd!fi  vilrs, 
pauperes,  & abicil*  condiiiouis  luerit  contra  piob.i 
IU  ,(c  vidiflc  puetu  nalci,  i iiiterfuiflc  illius  natiuita  ■ 
ti  I qui  veto  deponerer  partum  luillc  luppofiiu  eilfciit 
iiofaila.Se  numero  loge  iiifetiorc.i:  n5  illisnobilibtis 
maior  tides  erit  habenda,  ctiJ  fi  fuerint  pauciores,  vc 
egregieprobat  in  c.  m noftra  deteftib.  3t  ibide  id  re- 
nuit Hollt-ac  alii,vt  in  cafu  noflro  tcllaius  cfl  Riii.in 
d.cof.  1 5 a.nu.16.  vcrf.itcin  non  obfta  tSed  Inc  h.iijc 
nus.PonemcnimIiocin  loco  plura  alia.qadicfliii 
depoliiiouetri  ,iiiiuc(pet!oiiamcotundcmpetiineC 
adiugereded  II)  prelenUa  lue  leflor  comemus  cris,q> 
fica  eogiiqiecie  i,oi  eil  In  optatis  adeas  Deci.  Rmn. 

, SoeSe  Bot.ciliicm  111  locis  lupcnusj  nobis  relatis  Iu 
tuo  voto  lue  III  re  op  rime  lansfacicr.  nobis  in  Jlfcn- 
. tialatisiii  cOeslsxosoilOdille.vndc  fuppolui  partus 
alias  piubaiiunes, de  piaiiimpcioncschecrc  queas. 

(;o  n C L V S l 0 MCLllL 

ARGVMENTVM. 

Pater,  & mater,  an,  & quando,  & quomodo 
in  filiorum  caulis  teftcs  circpolfint. 

s V M M A R I V M . 

I PMtr,!y  mMtr  ntepro Jihj>,mi  natrj fiiiot  ttlUs  tf, 

junt.E;  (Ut  ,nu Jtq. 

X EdU  i$  awor  JiUonim  inpatrth  qudntmjit. 

j tnd  n nonjfjlutMutcju/is  Jiitorum  prohibentur 

tjit  fejtc.i,/  d gtuui  diij  dJeeuJ:ntt(  //;  dtjctndgnliu  eau* 

Jii  in  injtnmtm. 

' 4 Mater  ptojiiio  nonpot.fitjftitflii.  Et  cur,  ibid. 
j Edtir  non  potejl  ej:e  ujln  m tjujj  Jiiij  etiam  tmancipAU.  ' 
SKtUiodupUx  tsly-vmu.Cijy, 
g ^Aternoripoiejl (jJ< ttjlu  in  cAufaJilpjpHrij,i!Ieg:tifm,nA 
I ai  aIis. Jiuc  hu  eflufji.  Ei  cur,  nn.g. 

10  Paitr  adiO  i fpttlitur  ujhJiCAii  in  canfa fhj , vt  U iudex^ 

^vcli'tt,S  dietararei,qu'jd  pater, vtijiUus  admitUrctur 
iiuiufmodt  dtcla/a:ta  nulla Jit futura, 

II  Paurncf%poujiejjiitJinttuwitfi<Aufa,quAm fliuixgit 

procuratorio  nomine. 

1 1 *Pattr  non  pot  ejfe  tijln  etiam  in  caufa , quam  JiUut  a/it 

procuratorio  nommeji  a^etdur  de facio Jily,jecHiJi  nS 
a^'<retur  de failo,(j  commodo  jili/.  ^ 

1 } FiUus  me  pro  me  contra  patrem  potejiep  teflii.  Ei  eury 

ibidem. 

14  pAter,lT  mdter  in  ettaufilij  prohandapofunt  eji  te/les. 

15  PaUrproJihoine.tufArttigiomi  Ujhmontum dtcere  pH. 

16  Pater  pro  fko  potejl  ejfe  tejin  m caufa  eornihonu , cv/ 

prohibitionit peccati,  * 

17  P atenn  caufa  Jiuf  pntejiefitejiis , quando  aduerfariuit 

contra  quem produaturiConJentiret, patrem  ejfe  tejlem. 

IS  Pater projiiio  adoptiuo pote/l  tjfe  te/iu. 

1 9 Pater  pro jiUo  adopttuo  tum  pottfl  ejit  ieJlu,qiudo  dtffo^ 

luta  Juli  adoptioffCU! JmonJit  dipoluta. 

20  Pater pro Jilio  potejl  tjfe  ujin,  quando  ipft  filius  condidit 

tejhmentum  m expeditione xtX  Ujlatus  ejt  de  cajirenfi pe 
iulso.Quod mtelitgCx  vhs  ante  mijjiontm  JtUus  condidit 
ttiiamenium, ficus Ji po[i,  Kit  nu.li , Rmio  ijiius  dijft- 
uniUeJlnMaXi, 


Pater 


T t 


•::o 


'21  Pateti  & riiattr  in  cauP  *n*trimomaliprof:lys,  aefiliab. 
' ujUs  tjjt poffunt  Ettam  in fratre,  for ort,  in  quocun^ 

* que  alio  comunda  id  procedit,  vtnu.i^ 

l<f  Pater  deferiptut  tefits  in  inftrumento  inter  ipfum  filium, 
^ aliii  confiHo,f3'dpartibut  rogatus,  reife  tefiijieat. 

26  Pater  deferiptut  teflis  in  inftrumento  inter  ipfum Jilium, 

fS"  altum  confido, & a parttbut  rogatut,tunc  redit  tefti 
fieatur, quando  part  contraria  cognofeebat  teJiet,i!X fcie 
bat  iliof  efe parentet, ty  affiner.aliaqui ftcut. 

27  Patw  pro  filio  potefl  ejfe  tefiit,  quando  tjlin  coUegio.nam 

tunc  poterit  pro filio  dare  fabam. 

28  Pater  pro  Alto  poitJiefetiJlihtncafuLquotiei.  C.  denau- 

frag.lio.il. 

1 9 Vater poteft  tjfe  ttftii  in  caufa filq, quando  caufa  agitare- 

tur inter  duof filtot. 

50  Pater  pro  filio poteft  dicere  tefiimonium  in  caufa  ftatm. 

X Po  f p r & mater, t qui  hac  vna  parentu  voce, di 

* o vC  I cimt.ncc  pro  filijs,ncc  c6rra  filios tcftcs 
efle  poflunt ; fic  rndit  Paulus  lurifcon.in  l.tefiisido* 

neus.fF.dete(lib.tctlisidoncbs{inquitille)patcrfiliOi 

aut  filius  patri  non  cft.quac  Icx  hifinct conceptis  vet- 
bisrefert  in  c.fi  tcfics.ver.ite  tcftis  idoncus  4-q.2-&  J. 
hinc  ct  rcfcripfcre  1 lup.iu  l.li  parentes.C.cod.parcn- 
tcs,&  liberos  inuicc  aduerfus  fc,nec  volentes  ad  tcfti 
monili  in  admittendos  cllcquibusio  iurib.gIo.8c  ce- 
teri interpretes  leges  concordes  adduefit  in  eandem 
dcfccndcrcfnTamiquotqiJot  tcftium  materiam  cxpli 
canere, vr  Spein  tir.de  tcftc./.i.nu.z.  val!iiem,q>  cft 
parcnsjlcu  pater, 8t  ibi  Io.  And.inaddi  in  litcra  F.fu- 
per  vcr.id  vclit.Alb.de  Rola.in  trada  dc  iclli.  p.ir.  i . 

* nu.i.qui*  cocm  dicitNcl.a  SanftoGcm.in  tracl.de 
tcllib.nu.7.vcrr.pater,&  mater  Lanfr.de  Oria. in  cap, 
quoniam  contra. §.tdHiimdcpolitiDncs.nu. mihi  74. 
vcrC&  primo quxro.  de  probat.  Campeg.in  trail.dc 
tcftib.  rcg.  i . Soc.  i n rcg.  506.  incip.  teftcs  parentes  .in 
prin.Crot.in  rracl.de  tcllib.4-par.nu.i.  6cibi  Petr.  dc 
Monc.id.iniddi.litcra  A.invcrb.profili|s.mi.io9.& 
fcq.Gab.in  fuiscomu.concl.lib.  i.tit.dc  tcftib.concl. 

1 7.nu. I .&  leq.Cic  Rcbuf.in  t rac.  dc  rcprob.&  lalua.tc 
fti.in  vcrb.parcntcs  nu.376.acArc.1n  conf.iB.vilodi 
ligcntcr  thcmate.col.7.nu.9.ad  fin.veci.'&  prxmitro. 
& Icxcenti  alij,  quos  longum  clla  connumerari,  qui 
referuntur  a relatis  authorib.  & in  re  tain  clara,  & in 
legibus  determinata  plurcsauthorcs  cogcrcrc  fuper- 
uacancum  c(Tc  duco.ctcnim(vt  dici  fokt)vb’i  legem 
habemus, fupeifiuum  cfi  gloifastdc  Dolores  allega- 
re,rcllcgl.in  Medlicct.ff.de  otfiprefid. 

Nec  aliam  ob  caulam  iftud  fuillclancitu  credidc- 

2 tim,quam  ob  amorem, f quo  mutuo  Icfummeprofc 
qui  parcntes>&  filii  pi  .Tfiimuhcur,  argti.l.ifii  quidc  iu 
hn.  vbi  glo.  fi.de  eo , quod  met.  cau.  dicens  ibi  gio.in 
verb.  magis,  patre  diligere  plus  filiu , quam  (e  ipllim 
l.fi  pupillorum.§.  fi  pater,  fi.de  reb.cor.l.  nccei.fi.  dc 
adope.  §. vlt.infiit.de  noxa,  nullus  enim  amor  vincit 
patcrnurn.l.vlti.in  prin.Cdc  cur.furio.adco  vt  pater, 

• dc  filias  cenfeamur  vna, decadem  pcrrona,l.vlt.C.dc 
impub.8c  alijs  Aibfiit.&  §.  hac  authoritacc.3  s.difi.tu 
maxime ; qm  vox  patris,  vox  filij  fir,  dc  cconira.^.  ei 
dc  §.pofi  inorrcin.infii.de  inuti.fiipu.de  vbi  efi  vnus, 
alter  cfTc  vTjl.cufcimus.  adfi.C.deagric.de  cenf.  lib. 

1 i.dc  filiusdicaturpars  vifccrO  matris,  o fi  ad  matris 
dc  conlec.difi-4  hein  propofitonofiro dixit  Rcbuf. 
in  d.tra.dc  reprob.de  raiu.tcfii.in  rcrb.parantcs  num. 
^-'6.in  quam  fententia  infinita  prope, dc  morccdgc- 
ritTiraq.in l.fi  vnquam inprzta.i uu.3.vfq;ad  37.in 
prinus,  nu.  (5.  C.de  rcuoc. donat,  hic  vnus  ribi  llt  in- 
fiaromniummhac  materia  amoris  parentum  erga 
filios, fi  qmd  tibi  occuncrit,  dc  ad  Alciatiim dt  confii 
giasin  trac.prxrum.rcgu.r.prxrumpt.i.dcplurib.lcq. 
pcxlumpiiomb.in  quibus  quam  plores  declarat  pn- 
iumptiones , quxdparcnabusin  filios  procedere»  dc 
coaungeicroicot. 
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/ Ampliaturpriilibloco  con  cTli.fir,y  f vt  non  folli  hi 
parrc.dC  matre  proccdar.fcd  aia  in  alijs.ircendcntibc 
in  dclcendentcs  in  infiniiumiira  tradidit  gl.  in  d.l.p* 
remcs.per  l.auiqi.  §.  1.  fi.  dc  in  ius  vcKando  cui  acce- 
dit Spe.ind.§.t.fub  m>.  2.  ibi,  & hoc  in  afccndcntib. 
quem  refert,  dc  fcquitur  Lanfr.  deOria.  in  d.S.tcftifi' 
depolitiones  nu.74.in  fi.idcm  voluere  Cyn.in  d.l.pa 
rciircsnu.i.dc  G^.ind.  conci.  I7.in  prid.acali; fieri 
omnes  ad  conclulionem  fuprarclarr.  x , 

4 Secundo  amplio,vt  habeat  locum, fvtdixiiiiDs^Ct 
in  matre  ,quzdc  ipfa  tcfiificans  pro  filio  non  ,pbat» 
appellatione  enim  parentis,  dc  matrem  c6rincri,fcrir 
bit  lurifcon.inl.appcllationc  parentis,  vbi  plene  Re 
buf.de  pncfcrrtm  ver  ;.fi.dc  verb.fign.ficlcnlcxcSpc. 
vbi  fup.co.nu.a.jbi.JddiiuclIigcin  matrC.arg.l.patro 
ni.ff.co.de  verb.  lign.  vbi  itidem  Rcbuf.  Speculatori 
refert, ac  fcquitur  idd  Lanfr.  vbi  Iup.nu.7y.  Aicin§. 
parcr.col.2.nu.3.vcrf.quid  in  matrc.lnfii:tit.dc  tefta.. 
Stepha.  Auficr.in  addi.adCapcl.  Tho!o.dccif.3.fub 
nu.a.vcr.  dc  idem  in  matre,  acalijadid  citati  d Gab. 
in  d.c6cl.i7.nu.4.’Ver.2.ampllaiCanr)peg.dtin  d.reg. 
t .verf.  ?.habct  locum  ac  omnes  in  d.l.parcntcs.  Oie 
teftib.ampliamcs  etiam  id  i n auo  materno. 

5 Tcrtiocandcin  amplio,  vt  veta  l;r,  feriam  infilio 
emancipato,  in  cuius  cauft  pater  no  potefi  ferre  tcfti 
moniu;  fic  tradidere  ™i.ac  Cztcri  in  d.l.p.-ircmcs  Bar. 
& Alb.in  l.qui  tcftaindro.§.  pcrcotifrariu.tf.d^  tefta. 

^ Spc.ind.tit.dctcftc.if.r.mi.i.infi.Albe.  ind.ttaft.de 
tcft.in  prin.  vbi  dc ' communi  rcfiatur.L5fr.ab  Oria, 
in  d.c.  quoniam  contra.  S.tcfiiuindcpofitioncs.  nu. 
75.de  probat.  Stepha.  Aufr.in  trac.  dc  tdUb.num.77» 
verf. pater  non  potefi.  Crpt.in  eodem  traft.de  tcftib. 
in  4.par.nu.  i .vcrf.ifta  cond.Campcg.in  fuo  traft.de 
tefiib.icg.  1 .vcrl'.2.haber  locum.Gramm.in  dccifi48. 
loanncs  de  V icinancip.nu.  1 3,  ac  plurcs  ali? ad  idem 
relati  k G.ib.  in  d.concluf.  i7.num. ci.de  7.verl'.4.ara- 
plia.de  fcquen. 

° Qiiz  a m pliatio duplici  ratione  confirmatur.f  Pri- 

mum quidrm : etenim  fi  mater, quz  niiqiiam  habuic 
filium  in  porcftatc,  pro  eo  nequit  tcftificari,  vt  dixi» 
mus  multo  minus  paterpro  filio  cniandpato , quem 
prius  habuit  m ruapotcfiatc.acg.eiusquc^  voluit  gl. 
in/.vlt.l  nfti.de  mtc. 

7 Prztcrc.rf  licet  ceffet  patria  pQtcftaspcrcmJcipa 
tionem,  tn  non  extinguit  affeftio  patris  erga  diftum 
filium,  pp  quam  rcpcllimrd  tefiificando,i.iura  fan» 
guinis.fi.de  rcg-iur.ita  dixere  Alb.dcRofa.  ind.rrac. 
dctcfiib.in  c.adciTi  prima  par.in  prin.liib  num.  i. verf. 
dc  potuit ciTc.acIo.Cror.ibi.4. par.  nu.i.ad  fi. 

8 Quarto  amplio,  f vt  nec  et  pro  filio  fpurio  ad  tcfti 
fic.idum admittat  pater,  noc  in  illegitimis naturalt- 
bus.Huc  incciluofisjtcftc  lo.And.in  addi.adSpec.in 
S. I. Utera  t. in  addi,  incip. Nec  fiilficit  iudicis.  1’upeC 
verb.  id  vclitqucin  refertde  iequitui‘Aiex.inl.  ex  fa- 
fto.iUi quis  rog.mis.nu.  44.ff.ad Treb.  Fcl.in  c.cum  • 
oporrc-.t.  col.y.lubnu.i.  verf  dc  pcrpdifta  inferc.de 
accuf.Gab.ind.tir.dcrcfiib.concl.i7.nu.8.vbi  cocor 
dcscirat.  dc  Campeg.  in  d.reg.  1.  vcrf.y.  habcrlocum 

9 N.nni  liccrf  non  linr nominandi  filij, ininfpcfta  ra- 
tione finguinisipr^cipuc  fi  in  domo  mancat,rcpelli> 
turp.atct  ntefiimonio;  experientia  enim  docet  nos, 
cosqnquc  plus  diligi,  quam  legitimos,  dc  naturales; 
cum  nemo  vnquam  carnem  fuaui  odiohabcat,vt  di 
cirgl.in  l.i.ftan  ius  voc.vtcant.ac  Rol.a  Val.incof. 
S6.illtifiris  domine.  nu.dp.vol.i.italo.And.acalij. 

10  QainroamplioitvradcorcpcllaturtcftimoniO pa 
trisui  caufa  filii.vtctia  iudex,  1]  vellet, dc  declararer, 
^ pater,  vel  filius  admitteretur;  huiufmodi  declara- 
tio nulla  fir  fiitura:  cum  iudex  hanc  probatione  non 
polfit  infringere,  tanqua  fundatam  iniuic  naturali 
vr  determinat  lo.And.in  d.addi.indp.nccfufficir.cx 
auchorirarc  Guid.de  Suza.  cum  quo  leniit  Campein 
d.rcg.  i.verf  4,habct  iocum. 
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De  probatioiilb.  'r 

l<  $<tt6ainplio,  t vt  etiaAi  proceditin  eahfa.  qiiam 
fliusi$it  ptocutat6rionoratne,‘naniScin  hac  pro 
iliofiircin  DoapoflcclIctrftem.icAaturBar.ind.l. 
qputcAaiiicin<Li.qoxcunquc.nu.  ;.vcrdcd  qucro,aQ 
pMcr.ff  de  tcfta.qutm  referendo  fequitar  Gabf.  in  d. 
c60etu.17.na.lja  lamplia.  . 0. 

It  ' Declara  hancafl>pliationcm>f  Itlagacerde  fafto 
tibi:  qoia  raociipatcrnon  e(l  idoneu^relfispro  filio 
Mocuratociononilnc  agenic,arg.l.quzfitum.ffide  in 
lOSTOC.feeusvero.li  non  ageretur  de  facto,  i:  como 
dofilij  • tone  enim  Ucei  filiur  clfct  procurator  in  aau; 
fiftfi  para  poflet  clfc  tcllis,  vt  1.  pater,  ff.  dtftclli.&  I. 
ad  teltinm  in  prin.tf.de  reda,  ita  declarat  Uart.in  d.l. 
qoi  in  teftamcnto.$.quzcunquc.nu.  {.vcif.  quid  dicc 
n»s.queiti  fcquitur  Arc.in  d.;.pater.niim.2.vcn.atit 
4contta.lnfti.de teftam& cum  nietnri  B,ildi  impn- 
gnationciVtlanusibiperetim.ac  Rcbur.ind.vctb.pa 
tenia.nu.ftinterr.j.potcltpatcr.  »(i 

13  Septim6am|^at^aeftcoaclufio,tnidentccon 
naiquodlcrlicCTfiliusnopoiru  5c  iplctcllificaripro 
|>anc>neccontiap.ittcni;ita  Scnbcn.oiuncsdicltisia 
lociatquoshuculqiciiauimust.bt  in  primis  Graii|.in  , 
elec.45.nu.16.pcr  d.l. parentes.  C.dc  tcllib.acalia.que 
ibiallcgat.dt  in  d.dceif  4s.nu.1t1  dc  vrrobiquc.Mbe 

4 rieuni  relato locoatrcftanrcmde*comniuru  citau 
bonctefcrcndolcquiiurGab.ind.eoncl  f.liibtiu. 
4.m  ^.ainplia.ca  enim  affectio,  quzpatrC  pro  filiOf 
eadem  filium  pro  pattea  tdhficandorcpdlit , vt  iti- 
quitlvtam.vbiliipra,  r 

1 Primo  loco  bmitatut  eadem  conclulio,vt  locum 

I4<ibi  non  vendicce  t in  azate  filii  proband.r  in  qua  te. 
Itescllc  polfiint  i pii  parente  vt  probat  ici.de  ibi  glo. 
ini.et.ff  deprob.i.&el.in  d l.parcntes.in  i.gl.degl.in 
d.c.la(clics.!i.itcmtcltisidoneu&in  verb.  tUi04.q.5t.  ‘ 
de'j.SpecDl.it.inco.rlr.dctclte.Srt.(ttbnu  jiccril.mb 
tcr.Bar.in  d l.qui ielt6.jl.qua'cunqt.col.vlt.nLi.4.vcr. 
quzto,quid  in  matre. tfdctcftaiq.  Aact.fn  d.li.  pater, 
na.j.vctf.quidin  matre,  de  ibidi  loan. a Piat. Inftitu.  ' 

* dc^am.  ‘omnesin  luiatractaribiyt^dc  tcftibus,vc,q 
lan^n.abbi  ia.  vbi  fipra  nu76.  vcrri.admittintn 
Nelld  Sinito  Gcmmia.siutr.  veif.  Item  matcrcbin 
qu2ritur.Stephaiius  Aufr.  inaddi.  add.dccif.j.vcrt'. 
macet  non  potett.  de  incfai^detcpliobitjcftium.nu. 
46.de  77.vcrl!dc  m.itcrtcltificamr...Vlbc.dc  Rofa.nu. 

V faUi.Cltiiipag  dtM[^  v.udfiaifaliitu&tMRdi 
«Baci«if.i7.nu.y,jn  i^lifoit,vbi  qiuai  pliue^oeaicoea 
decitacCfot.  ind.4.pac.ou.,a.vcrt,idc)qHi>o.cbiin. 

* Doito.  iftud ' commiiniiec  Icqui  dpjibt  Rmade 
Moncad.inaddi.inlHera  B.m,vccb4etat4libiagaoiii  1 
lococe  mcidc  Anco,  a But.  irt  c.ea  Utcreutaninlac.’ 
iliH^po.Mai  Q.in  Lde  a>iiu»e.&.  ploiSsnnhaolviLfi 
dcquzft  inquit  quodutto  cafu  mag»  pnMi|itMfeti- 
fdira  pairis>vclmairis,quanteora  eiuavDX.de  hoc 
pcoptccUbilitaccm.ieei6otlz.de  Rebufiiad.vcttapa 

' iem«.nu.382.vcc.6.dcic&; 'comtliumopinioiKieM 
an  S^.in  cLieg.  506;invr>  tcftcs  patCotcf.  iniii  preter 

aaSrqaoslc^aicnaamio  hanCcancltaiiciidlprii 
CoaaMtauiii^iacoacl.dds.  invalMctasinu.7.cam 
ptacib.  fipq.ie  1 . ampli,  vbi  quo  paite^ud  ptocedat 
abtai^  deci«iauinHia4d.n4.7.  viqnsAdna2ir7.aatc. 
«pumi«fpciumuana^ti^o.Si(XtizOddiiidercfti.iir; 
loicg  par.  t.q,{7,aebW|Me<6pquidci|>lcibia  nuisa. 
vlquead  nu-di.  hunc  a^iicutum  plcnecliatninarad 
ilowiiMMa^ceecciiciat  . . «tr, 

15.  .SocuadbtiB«iMHicoaclafto>*tn6pn9cedaifob 
icli^on<>UMaola  cKnimrtligiaoisprO  fiiiopincr 
erftwiiniWndtrerc  poceft,  vthabemus  ex  c.  przlcns 
ctWiWiaa>»,fepwc|uaic.ao.q.|.ebiae^onnmi  pa- 
nisaudinu adimendum  matnaiionia'ljpiciilHrlc: 
li«RBdiditBl>t0^filcftee.>'j>emiiefti»tdoned$in;i 
Teib.fili04q.3<nHle  aicmi  rqncndudnin  lk>c.in  d. 
t«b.fodj|ia>]rOMl.ftc*  omnes  itrfiipcttoci  limita- 
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. Albeaui.3  A4ii6tmii<a.7.*«t£»cm  patenLanixaq.' 
1m.76.Anft.  iw.77.ix<iiaf  fiiUttCarapcg4od.i«^. 
verfdcd fallit  ifta'«gula.Crotfaid.4pacaaiS  ves^ 
fallic.Gabondaftiacl.C7.nu.aZin4.limlc..,- 1;  . . . , 

16  Tccci6rcftnngi(iirtmcaufacorcedioois,vclprci- 
hibitionis  peccatirquia  tunc  pater  poteft  efle  tcflisilk 
caufa  lilii.tiic  enim  c.arnaluiAa  aftationihilopcrz- 
lur , cu  non  agami  de  commodo  principalis  ptoiisct 
ncqtdc  inconimadoalictias,rcdde  iplius  lalute : ita 
Soc.ind.rcg.  5o6.m  i.  fallcn.es  tex.&ibinot.ind4:. 
in  tamum.de  tcIlibAr  Cainpcg.iii  dcegii.vctf  r ;.fal 
pcrAbb.iac.oinni.col.i.eu.m.dciclUt7.  . .r 

17  Qnartoliniitaiur.tqn  adiierlariu», contra qQcnx 
producitur  conlcntiterpaireiii  ctfc  liftcm,  validum 
cnim  tunc  erit  patris  tcltimoniam.cuiiiifta  prohibi- 
tio induila  fit  ipfius  aduccfarij  fauoce : lic  faipQt  lOi 
And.in  d.addi.ad  Spc.ind.li.  i.in  d.htera  F.  qucmfcs 
quunturSoc.in  d.rcg. ' 06.  in  7.limt.addu6ca$  ad  id  1. 

. vlc.C.dctcuipo.appclla.Gab.ind.conel.i7.nu.  15.10 
b.liinii.Campcg.iii  d.rcg.  i.in  s.tailcn^ic  Pcc.de  Mb- 
cad.  in  addi.ad  Croi.  in  d.4pauiuni.  toy.vcrf.  illam . 
qualtionem  limita. 

18  Quinto  limitat  t in  patre  adoptiuo,qoi  rite, de  va- 
lide pro  luo  [cltificaiur  lilio  vt  voluere  Albe,  dc  Ro 
la.ind.i:par.fubmi.i.vcr.  Icd  dubitatur  detilio  ador 
piino.de Oimpcg.md.rcg.  I. vctl.ro.  fiatlic.  > t., 

19  Quod  declarat, VI  proccdar,tqn  difibluca  fuit  ad6 
ptioi  quia  tunc admirrereiur  pater adopiiuus ad  tefti' 
ficandam  pro  filio  lecusliadophoiuuicitUdilfolm. 
ta  Ita  Sal.obfcmauit  iitd.l.  paccutex.5>etl.  adopiiuR 
ft.de  itiuis  vocaicq  legem  .uf  id  etiam  all^t  Aibe. 
in  d. trac.de  tclhbin  cande  i ipar.fub  nub^vected  da 
bitatur.de  eiropcg.incadcnin^.iuojsinhatio.  . 

Siesto  eandem  corKlufionein»dftiinBo.tvtn6  ha 
btiatlocuin,qn  filinsfamiliasccmdidatEftlniacxiKi 
dmonc,de  tcrtatuifitdcealtieniipccul»;  natutaiiO 
partem  pofl'e|cHeteftcm  probat.mihitcx. md.i.qui, 

* tdt6.S  pcrcO«iirarium. vbi* omncsif.de tcfta.ficlci» 
fitSpe.iirtl.ritdetcfte.S.i.lbbntir76'crl'in  patrisauv 
teftb.eufaecedit  Albcjin  dar»et.tletoft»b.  p;u.  1 .lobi 
iw.4’.vcr.&Uitvltiino.8ocy.indjcg.5«6.vcra3uia«s* 
fillit.de  Gbrtipeg.  ind.teg.i.vi:fiiqiran6  filliL  dcFsn 
dbricusSchetich.itftrafta.detetlibusainm.ao.  .1  qu 

21  • Iftuditifeliigd.  vtvctnm  fit,tvbrailtebiilIioneiii4 

■ filiuscc«idi4lfttcftift4ccusfipx>fti'VtldiJpiroil.ii.in.S» 

■ icftibns.Infti.dctcftam.itaiia«.-ttigitt«,TatlDijntimue 

S^c.  A Ibeti  8ncdt  Campe<|.lup  jaliRiiicitan.  ,i  I 

.22  Cuius  difcrimiiiistatioeititqaaltidxdji  ftbustir 


ftatflfinopedntone  talciefiMiioDaniiiabcepiifti- e 
l«gift,vi  vaieasaWil.  tbicnsmcneauloo^ticc  bmcAs 
fii  pcKxft  c^bKltuf  lccus,c|uaodonon«ftan  ciqK^ 
tioncfqnansratsoilcili  limlit^iidtftrpcTContne^a 
>nveib.polib.idceam  tarionum  penilac  Albe.  vIm 
fi)»nu.<.deii(ic.'inid.5.fallco.'!!  ' noi 

23  Sepiioiblimifaiufci-anonrptcscedattiacaufi  i«» 
lriiM>fliali,inqul  paccryde  inxtef-piolillis,  acfifiahl 
teltimonmnsdiSOrtpoiUintivtdeticioclttes.in  cwvia 
dcibi  Sciibclnquil>nasimo.adcarsipo<>c2  foper  co.i4 
lUBlbigiodt.vcr.Iblatio  patcTidc  it»i«t5dec^i.atfiib 
fUinpcoCx44a  contrario  fentu  ita  teipMtteic  Alcib 
ftteonf  1 3 lieepititus  in  caaijiOAtiai^ali  col.vlift 
IWnu.ir.vcr.quxtirarSr.  votl5.DM>ia<anf.  ibiUni 
caufa  malrimonlali.na.26,&f^.'v<tf.t>xl>alt  hiK'  hee 

fpondciur.  Afcnin  conf.  «jiVUewKligMtcerhcniaib 
nu.  lo.vctf.  Mspczmillis.  Parif irUdotigiqvilngani  . 
ftnro.iSidcJeq.  volom.4.de  insconKdRagieauraiqir 
num.3.co.volum.4.Soc.iim.inconf,a^dim'p(zt'cas 
nnrcciiiftiltaiiatcml  nrmwi  r:-*olani.aAiiacdf4 1 . <» 
tttetnatept*diaoJiiim.’i3.eail.v«ti*xXafi.in£o*ft 
4inBm.Jlvolunr.t)incoaf3,oam.4gVctli.tutlutd«fl 
ficohatem  voIiMf.zijieiifacMiCigiwiH.  ift.»ctfi.t* 
neB'incailla4iMUlin6niall.rAlivmtvolaoaxn.x,qaaj 

24  buf  Ia  i-T-ilrtusarBfa^aftmlibwplldriin  ptUBlbcoiq 
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jcin  quo«iinq;aUo  comunto,  vt  hoc  gt  faciunt  alij 
quamplurcs  ad  id  allegati  i Gabr.in  tit.de  tcftib.  c6- 
cla-9.^  nu.i.  vlquc  ad  num.  lo.  eadem  limitationem 
(jollram  authoritate  fua  confirmauerc  Soc.in  d.rcg. 
506.10  6.fallcn.Lanfran.in  d.c.quoniam  contra.if.tc 
ftiumdepofiriones  nu.76.verf.j. fallit.de probat.  Au 
frcr.in  d.uac.  de  tcfti.  fub  nu.77-vcrf.4.  fallit  vbi  plu» 
res  concordes  tex.  allcg.  ibi  Ncll.i  S.  Gemin.  fub  nu. 
7.vcrf4.fallit.Albe.i  Rofa.nu./.  verl.fallit.Fcdcric. 
Schen.nu.io.vcrf.  parentes  quoque,  Capeg.in  d.  rcg. 
3.vcrf.j.fallit.Crot.in  d.+.  par  nu^.  verl.fallit,  & ter- 
tio ibi  Pct.de  Monca.  in  addi,  in  litcra  C fuper  verb. 
confanguinei  qui  loquitur  in  pulcherrimo  cafii,  que 
videre  poieris.Rcbuf.in  d.tra<i.de  reprob.  teft.in  eo. 
vcrb.parcntcs.  nu.?8o.vcrf+.  Quopadoautlimita- 
tio  procedat , & intcliigcnda  Hti  nonnullis  nos  alias 
cxplicauimusin  ver.ma  trimonium.concl.10i9.vol. 
2.ic  ad  fatictate  caufam  examinauit  Gab.  in  d. tir.de 
tcHib.concl.g.  per  tot  li.  1 .quem  adire  potcriS)  fi  quid 
io  hac  materia  tibi  opus  fuerit. 

%i  Odauoconclulioucm  limito,_vtn6  procedat, tqn 
pater  clTct  dcfcripnis  tellis  in  inftfo inter  ipfum  filiu, 
& alium  confcilo , & a partibus  rogatus:tiinc  enim 
icfte  tcftificarc, tradidere  gUin  S.&  licct.in  verdebe- 
rcaUaii.in  Auth.de  icftib.  quam  fingulargadid  vo- 
cat Bal.ind.l.parentcs.col.i. fub  nu.i.vcrf.vcldicla- 
tius  vbi  abunde  hunc  articulum  examinat.  C dete- 
ftib.&  in  l.ad  tcflium.S.  i.lF.dc  teftam.qiicm  fequirur 
Albc.in  d tra^  dc  tcftib.par.  i.nu.  to.  vbi  dicit,  q>  vbi 
tertiscft  togatus,  femper  cft  idoneus,  quantumcunq; 
alias  firinnabilis.de  pro  hoc  poflumus  vticautclia 
fecundum  eom  vt  in  contra ihb.  elig.intur  potius  fr.i 
trcsivcl  affines  tefies  in  infirumcntis^qalijquia  tefii* 
ficari  poterunt reflius.&  ideo  dicinquod  in  qua:(lio- 
ne  fadi , dum  eflet  accufatum  tefim  de  fallo , q>  ibi 
differ  rogatus  affinis  quidam  tclbtoris  pro  teflc , rc- 
fpondit  illum  pofTe  admitti  adtcfiificandu  infauo* 
rem  tcliamentiiquantumcunquc  affini$#&  infiirutus, 
ex  quo  tefiator  eu  rogaucrati  <Sc  fiibdit  idem  eO'e  ge- 
nera! iter, liue  fit  rogaiusacontrahctibus,riucatcfia>- 
tore.liuc  a iudice,  vt  femper  fit  idoncus;quam  limira< 
tione  late  coirobqracBartolo  C^po.incaut.zi9.in' 
cip.liccrrcgulariicr  parentes,  per  tot.&  Sqc.  in  d.rcg. 
4o6.vcrf.4.fallit.candcra  confirmatio.  ^ Piat.  Chri  ■ 
ftophoPorcAc  Baucr.in  d.$.patcr.ln(Utu.dc  tefiam. 
ac  egregie  Anc-Cotfc.in  fing.  in  vcrb,fcftis  i i.incip. 
licet  patet  nu.  t .&  a.  dcRebufin  d. vcib.parcntcs  nut 
5«  j.vcrf.T.cxcufatur. 

o6  ^lam  limitationem  declara, vt  procedat,  qfipars 
contraria  cognofccbattcfics,  de  (bebat  illos  cll^.pa-. 
rentes  I de  atfihes  alioqui  fecus  1 cum  non  ceiifirantuf 
approbati,'itanot.  Ang.in  l.i  .C4etcftam.de  Baucr. 
)0  d.!>  patcr.col-7.qm  allegat  Imo.  in  l.ad  tcftium./, 
conduione.ft.de  tcftam.dcC^po.  in  d.caute.£i9.Iiib 
ijo.^.vcr.  dt  pridida  intclligc  vbi  inquit,  fcalias  ha- 
fauilTcdcfactoin  cafu,inquovnusfccirtcftamcmu, 
& adhibuit  fratres  legatarij  in  tcftamcnco,dc  clu  orio 
Mtur de  legato dubiu, fucru nt  piodudi icftcs fratre^ 
de  diccbanr.quod  erant  idonei  tcftcs,cx  quo  te  (tuor 
dixerat  notario  > fi  fiatrcsifti  legatarij  polliuu  cllc  te-, 
ftes,  adhibemus  eos, de  notarius  affirmauittcftaiorq 
volente,  fubiungens,  quodhcerprxdicla  videantur 
effe  cdtra  lura,  qux  loquuntur  fiiuplicitcr,  de  iudices 
de  grofleto  hoc  non  crederent  ei . tamen  eft  verum, 
quem  Ccepolam  refert,  ac  lequitur  Pccr.  de  Monca. 
in  d.addiad  Crot.in  cad.4.pai.nu.  1 10.  vexf  prxdiifta 
tamen  intcllige. 

a/  Nonblimitarurconclufio.fvtndhabcar  locum 
qn  pater  eflet  in  collegio;  quia  tunc  porcrit,vtooftii 
]oquuntur,darc  fabam  pro  filioi  vtrtadidit  Roni.  ia 
fing.pii.incip.an  incollegio.pcrtex.inl.  Ulud  cum 
l.fi;q.tf.  quod  cuiuifquc  vniucrCnomi.  de  ficcrit  teftis 
pio  fiUaialte  approbaiioacuu  limiiacf oc.de  M6- 


cad.vbi  fupra.nu.  i.vcrf  irem  limit.i. Romanum  erit 
refert  ac  fequirur  Bartho.  Bologn.in  rcpc.auth  h.ibi- 
ta.nu.  3 j 1 .vcrf.fed  pone  modo.  C.nc  fil.  propatir.de 
perd-h  illud  Ita  dctcrminauit  etiam  Redoa.  intrad; 
dcSimoii.par.z.c.jx.nu.7. 

zS  Decimo  limitanda  cft  t in  cafu  difficilis  probatio 
ois.dequoui  l.quorics.vbi  Bar.  C.de  naufTag.lib.i  1. 
ita  tradidere  Rebuf  in  d.vcib.parcntcs.nu.  ^79"Vcrfi 
^.excufatur,  de  Petrus  de  Moncad.  in  d.addtuu.  1 1 z. 
verf.iicni  limitainifi  cflTcmus. 

Z9  V ndccimo  limita, t qn  caufa  agitaretur  inrer  duos 
filios ; ri?c  enim  parer  poterit  efleteftisrquoniam  par 
afFcdtio  tollit  omnem  luipicioncm,l.non  roium..^.i. 
flr.de  ritu  nnptia.licgl.in  c.poftrcmodcappcll.vtini 
limili  no.Bar.in  d.l.qui  rcftamcnto.il.  per  contrariu. 
in  fi.tf.de  (cfta.qucm  ad  id  refert,  de  fcquiturCcot.in 
d. tradf.de  rcfti.par.4.nu.5.  verf  fallitidc  quarto. 

30  Duodecimo  limitatur,!  vt  non  procedar  in  caufa 
ftatus,  in  qua  pater  poteft  pro  filio  dicere  tcfti moniu 
authorc  Bar.in  1.4.§.duxcaufx.coi.^.vcr.quxroquo 
inodo.ff.ad  Carbonia.lo.Fab.in  d.  §.  pater,  vcrfi.fcd 
neque  infti.de  rcftam.cumalusin  eandem  fentemia 
dedudf  is  a b A u frer. i n a ddi. ad  d.  deci f Ca  pel .T holo. 
S.verfitcmincaufaftaius.  de  a Gabr.ind.concIu.17. 
nu.  I verf.  quano  limita. 

An  autem  conclufionoftra  procedatin  patre  (pi- 
ri tua  Ii,  dixim  us  fiipra  i n verb.  eom  pater,  conci.  / s 
nu.S.vfquc  ad  fi.  coclufionis.vol.  1.  de  an  in  nutritio; 
explicau  imus  in  verb.  nutritor,  conclu.  1116.  per  tot. 
vol.z.  multa  alia  qus  in  hac  materia  addi  poftcntvt- 
denda  crunnpcr  liipra  citatos  authoresin  luii  tradfa-  1 
tibus  de  tefubus;  ad  quos  me  tbjcio. 

£0  ^ C LV  S l 0 MQLlllL 

A RGVMENTVM. 

Pro  patre  femper  in  dubio  przfumi,  fle  qua- 
cenuSjfli  quibus  in  cafibus  id  verum  (it.. 

.^VMMAJLIVM, 

t 

I Pro  parottib.m  duhio  in filiorH  taufafireftmpprtijum, 

z ^ annus prdfwnUtur  filios  fuos fummabmtuoltnttaj!y 

amorscomplcihtt^  profequs. 

J Pat  tnttsmsns  terrentur  in  Hbiristquam  in Jispfis.-  ■ * 

4 PaUrplsu  diligit filium,quamfripjuni.  ‘ ^ , 

5 'Paternum  amorem  nullus  affefilus  extraneus  vincit.  • 

6 Eilius  Konpoujl  inuenire  meliorem  amitH, quam  patrem* 

7 ‘Parents^vmor  trga filios  abftondt  non potefi. 

8 Naturalem  erga  liberos  cbaritatem  qui  ni  curat , videtur 

habtrt  morbum  eerebritir  deftSUim  rationis.  ' 

9 Parentum  amor  in  liberos  efl  ardens, 

i o Paterni  matemiq;  amoris  ardor  t liberos  tfi  inffitmahitis 

I I Snbjiiiutio  a patre  faSia filio  smpuberiinttrpretddaefipo 

tius  ea  efift  dsrefiam,q fideicommijpsriam.  Etestr^  ibsd» 

l z Pro  patre  adeo pr^Jumitur,  vt  etiam  procedat , iy fi  patet, 
faceret  aiiu^us prima  fronte  non  videretur  vttlis  filia. 

13  Patii  lex ptrmifitfubjlitutre  pupillarUeretia filio exhu' 
rtdato  mala  mtntt.qusfiUantUsnconj^t  de  patre, quod 
nonfitfadurus  abquid,ntfiprobonofilq. 

l^^atertxbaredansfiiiumjimpbetter  tuon  prafumitureti 
mala  mente  exbandan^uo  ad  ea, qua  kd  ipfum  perti-  ’ i 
Hfnt pure  filiationis, fiesu  quo  ad  baredHatem.  . 

1 5 ludex  Unetur fequi  voluntaum patris,  qui  in  ufiamento 

etiam  mtnsuf(dtmni,aut pojiia  rsipto,  aut  altat  ni  iurt 
tutorem  liberis  dedit. 

1 6 'Pater  verberans  filiu prajismstur  feeifk  caufa  comilio- 

nis,ntji  atrocitas pegnp  aliud fuadeat. 

Vp  Pater  non  prajutnstur  velle  diminuere  haredhatmfib) 
ptrlcgattm.Siaod  rxmpto  ibidem  demonflratur. 

Pater 
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jU^am.ma$orbp«t^m 

^^bu$t*tmobUe$  almUnJtm  dttrtto  h/ditist  quodalia$  ^ 
ft^Hkttturinbmt^modirtrumttwiationt. 

1 9 Msuryfipftih  »0*  idonnt  tutorts  dl^sj/r^efumitur  non 

ae  pvdfumitur  tHimrtfiUum  ob  ptUrtum  piHattm, 

ij  Btfitmtsbi^ttxUuinLiJjitum.ffi  dtlihr.bom.  tx- 
luMfjueAkiato.  ' 


j^paieniibas  f fcrl  (emphr  in  dubio  in  filiotfi 


&•  1 caarapreArmi  debete*vbiqHe  cx  icgibus  no 
^bUcfteolligenKitc  mihi  probat  luriiconfulti  rcTpd- 
fiim  tnl.nec  in  ea.  C adipem  lul.  dcadulr.  vbiacu. 
eil&iniine  vir  ingenii  Papinianus  reTpondit,  ideo  pa- 
tri, nonuTaritomulievem  pcrmilTumeirein  adulte- 
fio  de^eheniam  oceidore,quod  plerunquc  pietaspa 
terni  nominis  conGIium  {no  liberis  «cap.  Eodem  p^- 
fincty  qut^Martianuilurirconf.uadiditini.Diuus 
Adnanus . C ad  legem  Pompcdepanicidi.  & quod 
aefi^ipiit  Unper.Alexandcr.in  1.  ?.C  de  patr.potefta. 
ad  idem  extat  comex.in  l.amiciiliiiK>s.&.Lucius.ibi, 
contra  natittalesiUmulos,  d;dccxcurat.turor.S.  vlt. 
lnfiMicobaa.ib^uiseniinf  adatur  Glium.l.  i -S-  ra- 
cear.ibit  naturalis  ftimulus  parentes  ad  libcroru  Gio- 
tttm  edacayonem  hortatur.  C-  de  rei  vxo-  adio.in  (. 
pcitultS.  lulianus.  ibi  «aSeda  propenGone  injeis.ff. 
<{itod  fal4uf.aut.  ini.  G mater.ibi,per  conieduri  ma> 
terna;  pietatis . C.  deinbiH.  teft.in  Ipatrcm,  flF.qux  in ' 
ftaUiacdiro.e-af!erte  ce  pixfum  ptiac  lu{w  eodem 
deteftib.  iRquainfcntcntiainfcxcenta  aliaaddiidt 
TttaqUnUfi  vuquanvin  ptxfa.  nu.  cum  plunbieq. 
C.  de  reuoc.  don.  quiin  bacmatetia  tibi  erit  iuitar 
omoium.  I 

2 Cutusconclufionisearatioeft.t^oniam  paren- 
tes pjcacrumuntur  filios luosfumma  benctiolencia,&: 
amore  complediyfic  profequi»  textus  eliin  1.  nam  5c 
G parendbi^t£deurotlic.Kftam.ib!  .propter  vomm . 
pftiwum  ,.dc  naniralcnae^fiUoschariatem,  3c 
opdonustex.inl.cuixrpacec^mandn  ifde  l^.a.  vbi 
' ita  G&'ibitur,  mando  mixmcxproipfiusraiutcfolU> 
«ira^  in  i.ptopteriofidiasdsi»  pietas  ratio  natu* 

talif  aoimi.C-qut  accuf.non  polTac  in  Ufii  quidem. 
$.vlt.fir.dceo.<^odmet.cau.  vbi  refpondit  luhibanfi 
nihil  tnterefie  .i  an  in  Icquu  ventusfir  >an  mlibcris 

] fimxum  ^ro  affedu  patentes  f «nagisinliberisier- 
ftantmi  quaminidpfi».exqaonoc^q.quod  parer-. 
4 |iui«iiiigitfiii^»tquamrdp&in.liiikr^m^< 


fui.«nnl^tritmm.J74!deieuocan.doiuK.pHdcitt^ 
ribu$,dc  radonibu^  authontadhosaccxeaiifhfy^;;^^ 
m ore  ia  dffime  hoc  planum  fadi;  & vbtitim^  dei^i  ;> 
llrat.quem  vidcyliljb^  ^ ^ -i|?‘  - 
Ex  hac  autem  pcefani|l|id0^4Bam  legesin  gradi^^^V; 
parentum  capiunt, plura  mcnxMa tu  digna  deducui\'  1^ 

X I tur.Et  quidem  pnmum  ,fubftitadonemtdpatce£ar  ^ 
damfijio  impubcriintetprctandamindubiocfirediiA 
regiam  podus»qu4mfidcicommiflariam.oum  in  duf-  ^ 
bio  etiam  pater radone  naturalis  afiedionis  prxtu- 
matur  filio  prouidere  ,dc  ei  voluifle  pio^ccre , qui 
tpiionuifideicommilIIitRponerc;ita  teilpoadkBac. 
in  conf.  42  3 . verbatefiamend.  per  totum  vot.  1.  & ia  - 
conii  3 $ .parcr.parer  filio  fuo.  num.  2.  veri-  & nedunt 
V0I.2.&  ind.l.prccibus.cpl.  10.0U40.  veditCRio  hoc  . 
probatunCale  imp.&  aiijs  robiH;&  Sociun.  incon^ 
proponicar in  fadoj[ju.t$.&;  27.V0I.  i.quod  8c Ti* 
raq.  in  d.  ptae&.  fiibnum.9.  dc  fub  veifi  Ted  ad  noftrat 
leges  raicrtamurcomprobauit : ac  Ftanc.  Manti.ia 
trad.de  conicd.vlt.volunt.lib.;  dr.i.nu.S<  verT.  am^  i 
bigua  autem  dc  plene  per  Rol.4Valtcdi.69.viiis, ac 
pcrlcdis.nu.6.7.ac  plurib.icq.  vaii  quibustamen  no  . 
obdantibus.vol.1.  >■ 

Ex  eodem  fonte  fluirtnamaded  vera  eil  codudo 

1 2 noOxa,quod  icilicet  pro  patre  piadumacur,  f vc  iftud 
procedat, etiam  fi  pater  faceteta^u>  qui  pnma  firon^ 
tc  nu  videietur  vtilis  filio  fic  colligitur  ex  iis,qu(  feri 
plir  Bartan  1.2.col.4irub  nu.22.verf  item  qii{iO,.in  id 
quod  dtciiur.ff.de  vulg.dcpupil. vbi  inquit,  qu^  lex 

1 3 pernii fi r patri  f fubfiiuicrc pupillariter,  etii  filio  cx* 
hzrcdato  mala  mcnte.l.cum  ^idamC.  delcg.  quia 
tantum  confidit  deparre,quod  credit,  <p  no  fi^faclu< 
dtsaliquid,nifipiobono  filii  eodem {icrri nec, quod 
ijpfanaBan4iot.in  l.vtiufinurandi.$.(i  libcri-coil.  i. 
uib  na.6.rcr.pOtTO  fi  {>oncreii]us,ff de  opcr.libcr^pcr 

X4tta,qux  ibi  allegar;  vbi  fi  pater  exhaxedet  fiiiu  t um- 
pUcjtcr,  non  prxfumitur  exhaeredatus  mala  meare, 
quoad  cau}uxad  ipfum  portinctiriurc  filiationts,l.fi 
pammu3./ilqutsad  malacum  l.feq.  lf.de  bon.iibc, 
ucet  quoadbxrcditatem  fit  lecus:  cx  quo  talis  a^is 
cum  cxprei^cxcludicd  bonis,  quzcxclufiolImpK' 
pUeiterfia^  non  habetaliquS  coiord  probono  t)iij;  < 
itrcradidit  Alctnd.tra^.pia;f.rcg.i,praef x.fubnu.t.  ^ 
dcxjtbidtperrotam  illam  pluiupttottcm  hanc  fecii- 
<aiUarionem  late  c6firmar,9,vet6  pertinet  ad  ifhid 
deexhfdatiOQC « nos  latiuf  ^(cquuti  fumus  in  vcib<  x 
cidiaetedxxwdi?  ■ 4. pertor.vol.x.qna videre  potens.^ 


fitlliflimaJLa^rr  Uvlbin  pcm.C.dbcacMiC3^  ; 151-:  Exeodcparenclsaffi^u  t in  proprios  Ubaospro 
$ cnilii  talis aife^st  inucni4cmcxtcaiuiijs,vci[;io£ae  d^tiquod multes in 


panmum  iquonon  Iongeabeft,qu6d  fccibiror  inl. 
quidamcum  fiUum^^e^aeredib.  inllitttcn.vbi  gfa 
4 iiqac^m  At^xx  oot.oon  poflelibum t iaiicnire 
rncjiiotcm  amtcuai,qttafii|>aiiieindc  pktfwahbscftr 
tfiitpi  ad  idem  vefiert  Alctti  axSt.  dapearfumpt.  reg.. 
i.pddSimpt.  f4n  prio.acTiraq.ind.prxfaaii.fi^va' 
jBttm.i.citmphiobtJsfeai  iadcificdharBald.io 
7 o|MGiux^!^J-<tepoh>9tmlaniw 
iMhUnon  poicMcioaurh,at  cauiaicol.^mum.  26. 
• va£s:,accijncX;.^lih#tau4)uod»qoipaturalet^^ 

ga  utN»08  chxxiMtc«MMficur4t,videtur  habere  mor 
bnmimelm,ffc  de&Guim  ratbnis,  dc  rn  conC  3 to.fix. 


, locisin  iurenattrofuicfancirom 

nimitum,  cum  legislatores iufleteiudicemlcqui  vo- 
hiBfatS  patns,  qui  in  teftamero etiam  minus folcm' 
mottt  pofieaniptoaut  alias  non  iurc  fa^oturorcni 
libcrisdcdit;  vtin  1.3'dc  in  l.filio.ff.dcconf.mr.  in  1.2. . 
Ceain  i.fi pata.io  l.iurc  noflro,$.vlrdctcfia.  tut.de 
id  quidem  une  alia  inquifitionc.vt  l.pater.$.jcu  4 pa- 
trt^ffum(£dctcftam.tute.l.  i .vbi  ferib-ff-de  confirma. 
tuio-$.vhJiiditde  tutc.de  no.Ood.in  d.l.2.Cdcc6- 
finnitutci^.late  confuluit  Cotn.in  conf  175.  inpr^- 
femi€Onuilcationc.col,^.nu.r  3-fcif  concurrit  etiam 
V0I13.  vbi&  hoc  exrcotut  ad  «liam.pacrisdifpofitio- 
ocm  chea  filiottimedticanonero^c  cofajs.reperio. 
coLrmu.io.vblwi.qu6dplufib4n  ca(ib.ampt.  Xiraq»'' 


9 Pamidmfi.Vl^J.v^iitiqmc4rda3ica»fedBrpareraixi 

amcK€iniibd»sAml.precib.coi.f.mi.2i.verfquid 

crgofipetiitamidODOos.Cdeimp.dcaliisAibm.di  - tfij  £o<^pcrtinct,fquodlancitumefi;inl.voica.C, 


tdn^fuprauiuas.vim.  finem  i|simponerem . . 


MdomibMiBodaudort  patcmi»maten^uexmoriscft 
■ rexun  bPaulo  Callimacho.§.Pom 

;^>poOMisJistfda  gtff.dclcg.3  .cui  in  hoc  adhanet.  Soc. 

tftfifry^j*******"**"^  vecC 

. V.yigefinio^ttohalmvottACur.^^ 

ad  fggandiim  rqiiam 

vnqmini,pectori 


r* 


decmeoda.  propinquo.quod  fcilicet » fi  pater  yofoer  ^ 
letfiliumipi^umaturfcciirecaulacon^iooisrdu'  *; 
raodoattocuasporof  aliud  fUMi  (uadet,vtcoUigirMCtfr 
cx  d.l.vmc»aig,etiam  cex.in  l.fed  dc  fi.  §.  vlt.cfi  feq.''^ 
ff.  ad  legem  Aquilliam.  ide«>H|!^cq^egieoonhullii 
adfistuctm j.pcr  totuoi,  & 
ibiNico.Atelit.iaadmv  ea » qwr  *■ 

icadtdeiiefi3ib,!^|.vt  f dciuittdc  hm 


ptit 


V fliaciygift 
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in  l.pcnul.flF.dc  iurecodidl.nempc» patrem  non  prx- 
hirPivcllc  diminuere  hacreditatcm  filij  per  legatum 
vnde  n patanon  habens  (iliosfccetit  magna  legata, 
nato  deinde  pofthumo,&  tcftS  rupto, legata  non  iu- 
* ftineniur, vtcft»  communis  conclufio  in  Auth.  ex 
caufa.vbi  Bar.&alij.C.delibe.pncteti.adidcm  relpo 
dit  Alex.in  conC.41.v1fo  tcnorc.col.vlt.nu.d.vcrCrc- 
fpondetur  ad  hoc.vol.i.in  000^47.  abunde  per  cclc- 
bcrimos.col.j.num.8.vcrC.quoad  quintum.;vol.r.& 
prius  in  conf.id.circa  primum  dubiura.col.j.fub  nu. 
5.V0IU.1 . quibus  in  locis  plura  allegat.  & idem  fcntit 
Soc.inl.cum  auus.nu.j7.vcrf.&  prohacbpinionc.ff. 
deconditio.&  demon,  fccusfi  l^atacflcntmodica, 
qua:  verifimiicelTct  tcftatorem  fadurum  etiam li fi- 
lios haberet,  vtnot.Ang.ini.  vxorcm.flF.de  manumil! 
tefiam.Pau.a  Call.&IaCin  auth.ex  caufa.&  Socy.in 
coni'.  9J.tcllamcntumpra:tnifrum.  coi,  pcn.nu.j;o.& 
fcq.vol.4.quodquo  pado  procedat, declarat  Alci.in 
d.rcg.  i.pril'ump.i3.nu.2.&l’cq. 

18  His  finitimum  eft,t quod feriptu  reliquit  Azo, in 
fum.tit.dcbon.quaeliber.col.pen.fubnu.i2.vcrf.ncc 
puto.hoc  efl. patrem  legitimum  adminiftratorcm  fi- 
lijfamil.  minoris pofi'e  res iplius  immobiles  alienare 
fine  decreto  iudicis  > q;  alias  requiritur  in  huiufmodi 
rerum  aiicnationciC.de  prxd. mino  pertotu,3c  fl.de 
rcb.eorum.pcr  tot. Azonem  Icquuti  funr  Bal.in  1. vl r. 
§.lin  alit  xsalicnu.pcrilluin|tex.&  ibi  Raph.  & Cor, 
C-dc  bon.qux  libe.idc  Bal.  in  l.cum  emancipatis.  C. 
dc  prad. mino.de  in  1.  prxics.in  i.quzfi. vbi  ei-teri  om 
nes-C.dc  tranCac.dc  pliiiibu$alitsinlocis.Dcc.ini.pa 
dum  coi.  vit.C.dc  collatio.dt  in  cof  aop.in  cafu  pro- 
pofito agam  breuib.  coi. i.Marli.in  fingul.498.bona 
minorum  Socy.  l'en.  in  coni.  66.  vifa  donatione,  coi. 
vit.  verf.tertio, quia  pater.  volu.j.Ruin.in  confijoi. 
ponderatis omnib.  colum.  2.  num.2.  & Cotta  in  lins 
incmoral.in  memor,  incip  decretum iud. as.  dcplu- 
ics  alii  in  hanefentennam  dedudi  i Tiraqan  d.piae- 
fa.l.li  vnquam.nii.iS.verChuic  quoque;  C-dcreuoc. 
donat. vbi  latifiimcde  huius  articuli  vcritaicdificrir, 
d dido nu.28 . vTque  ad  numerum. ;6.idis  addo  hanc 
etihdem  opinionem  leqiicmcs  PariC  iaconf.ioi.nu. 

8 3 . volii  I . N art.inconl.  1 70.  num.7.  vol.  i.  Craue.in 
conC74.num.i.Rolan.d  Val.inconf.99nu.3p.  verf. 
alterius. voi. i. Hieron.Gabr.in  conf.  j6.num.jj.vol. 
j .Dom.  Borgni.Caual.in  trad.de  tuto.de  curato,  fitb 
nu. 291. verf  qaodlccus  D.Iacob.Mcnoch.intrada; 
dcarbitra.iud.lib.2.cenrur.2.cafu.  i7l^na.54.acalif 
quampiuresad  id  relaiia  D.  Odauio  Simooccl.  la  . 
trada.de  dccrct.lib.^.tif.S.prima  infpcc.ou.9.quipra: 
roiamiilam  infpeftioncm  a nu.y.vaf.tcmus  princi- 
palis caliis  cfi,  vlquc  ad  mim'.  1 6.vbi  in  vtranque  par^ 
tem  dc  h.iC  quzfiionc  coprolifiiine  dilCctit , & rande 
h.inc  lua  authotiiatc  confirmat,  eam  raciODib.iui' 
ciendo},  .a  mpliando , & declarando , vt  ibi'  per  cum, 
cuimcquoquciublcribo.  -i  . 

ip  Quibus proculdubiorcfpondettdodri  Bal-tn  cLl 
pre^iO.  col.y.  liib  nu.21 . verf  quid  ergofipetijr.Odc 
impubc.de  alij.sfubfh.quoinioco  icribit,  quod  fi  ma 
rer  petiit  non  idoneos  tutores  filijsyprzluinitunnoii 
doUi;fed  bona  fide  fifcifte  pet  1. vbuinptui.  tfde  cd* 
Ctim gl.de  jig.ekfptbptefmfidias.ibi,  pictas^doratio 
Outuralis animi. C qutaccu.non  pof  .ic  ; 

ao  ^ HuciHdefpcdat.tqiiort^iiVlpianoIurifccinitradi 
nirii  eft  in  fB-lj-ficum*.  ft'.dc  lib.  homi.cxhib.  ^patte  1 
1'rflkef  filium  rcrineri^db-patcrnani  piccatcni,gr  pix- 
c»Mr,dc  Akia-ind.reg.i.  ptxlumpt.ri.vbrlcgcnduin 
31  in  1:0  contextu  putar  t proa^ crb.  gemitum  gemona 
vt  jiucUigaiurttw.de  ingotuta  pieuic  poicniuilicr* 
ga  filios,  quod  optimequadrat.  r ''  • 

Pluia  alia  illis  fimilia  colligere  peueris ex  Alda- 
(oind-  rcg.i.  in  pratliimptionibas  ibidem  ab  cocou> 
meratis » de  ex  ijs , etiam  quae  nostradidimus  in  vtrb. 
<ios.conclufZ)70.pcr  iomui.Toiu-x*dc  mtnia  itob. 
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prohifaifio.in  illatione  zp.  hocve>1.2.  & alibi  Cxpins 
adqnzlocaincrcijcio.  • . 

f 

co  ^,c Lf^s  jo  aic£.r.‘''^' 

A R G V M E N T V M.  .. 

An , fle  quando  pater  dotando  filiam  praefli,- 
matur  in  dubio  eam  dotaffcdc  bonis 
pnjs,an etiam ipfius filiae.:  1.  > r- 

I .T.ol 

s V M M AK  1 V M.' 

I Nemoprafumituridaartfuum. 

^ J^^^ui.ntititt<tdminyiranSiiy (tU<juiii pro 

Jiliofu^ensprdtjuwitur  in  dubio  dt  bonis fili,  non  pro- 
pryi  /oluere. 

3 Pater  habens  upudfe  de  bonis  ipfisss  filpyfiUt  vt], fidet,  vki 
promittat  dotew  filia  y prajismitut  de  bonis  fuis , nos$ 
ttiamJiliadare.Etcur,nu 

j Pater  prafumiturdotafie filiam  ex  bonis  proprifs,etiamfi 
a principio  dixerit  fi  dotare  fiiLxm  dt  bonii Jitis 
fiusjibx, 

6 CopuUs  inter  duo  txtremapofita , an  fsr  qssatido  filleatat- 

tribuere  aaumvnicuiquieequaUte^'.- 

7 Pater  in  dubio prafumitur  dedsp  ex  bohis- proprijs  dona 

tionempropttr  nupliaifilMl  J>‘ 

8 Pater  prafumitur  dotajfi filiam  ex  bonii  propiysjhu  tp- 

fjjainpotejiatcfiue emancipata. 

9 PattrfimpUeuer promittens  dotem  filia/ud  nomine, & Hi 

bonisjutsfrajumiturpromifijie.  » 

ro  Pater  pr  <eju»inur  de J;io filiam  dotaffiy  etiam fi  pqfiproi 
mifiionem  dotis  pater  proUjihretur/e  de  bonis  mattmis  ^ 
promfifii , ir  buie  declarationi  maritus  confintirt . E% 
sbid.ratiohtm  bahes.  ir  . 

I I Paler  fimpltciter  dolando  filiam  •,  prafumitur  eSdotaffe 

ex  bemusffius patris,  etsafiilla  Haberet  dbqued  ab  auot 
i I vtleiaium,  GjiifitiamptetptOetstadbtee petere!^ 

• tumaset^  .1  .;j 

1 2 Pater  dotam  filiam  de paUneii,ir  maternis  non prafitmi 

turde  b6>ds  dotata jUta  dot^e , etiam  finost  pofet  ilia 
eandit>idotanal^Jiliab.dare.-'.‘  • p. 

1 3 Pauper , ir  inops  quis  dicatur  idifiindione  Paldi  decla- 

ratum. 'tt,  * . L’l  f 

iSfDotataprafumstur filix  ex  bonii  nsaterrsit,quandow8fie 
perefientaiss  Pona,quafsifi{et¥fit  ad  le^itirnS alsMwi,  t 
lYAuusJvnpkcsternepu  dans  doteni prt^rnifur  debbnts 
> proprijs, nonsteptisdedtfir:.  . 'i'  ■■■  , 

1 6 Pater, qui  anik  dotauit filiam  vndpanim  de  bonsspater- 
t dsspartvndibonis  matmiu^ pofleapro  aha Jiliado- 

■ ttMfi<c,psuudiprafilt/sttur '^iahstjiiu,^ filia prOitti  6 

-r  filIidtr.maibk^uo  priori Jifiiedufirat.litaur  ibidem, 

17  dtyaiiiUMssaomit-iiirar//  in  dubio Jiqub  dibcmut  inUr  . 

r. filios...  •i:  "I  niq.r  ;.t 

18  Psdar^nedetmimsxnfiturdbtim^iamdebomsspfiufi 
'■ekafilsa-yi^pttndatfiqitoiitltempromitist  (7  cSpitust^  \ 

eytnmmiueHmtsapritnim,^prosefi^ifi  de  bdnis fiitm 
•iMdare,nrxpatando/dS^,<velprb  omisi fo,i7e.wtiiilm-  ^ 
it;nii,C7'^‘0'edstateii;xe-iiontrarsum,nu.x^,  . c . ; 
Sedpriotopinioveriorefttiy  ntagiscomniums  txdiufiti- 
tu  mi utietKiiturnu.zo.tr  zi. pertot.trfiq. CimciUatio  ' 

fc  opmumsem,KUiio.3.-  • \ . 

z { tndudia  ttx.iik  l.vlt.ff.vlt.  C.de  dot. promi/ 
zt  Nouatso  snduatarper  bae verba  in  snfirUmento  appofi-  t 
’ ta,'PsttaspromiJsiStioeemssmex taiiciiufit, computato 
.0- ia boe orvni aiso in/irumtnio.  ‘‘  . 

z^Pater,jnops,qaipro'mt/itdotemfimpUcittrfilia,prafumi 
•.  fUTsnaubsosiebomffibaproimJriontmfecijre. 

2f  Ltmtma  caufabmaaiwn  debet  parere  efiidum, 

2 bPJtterfoisetm  doteJimplusUrprajumitur  sn  dubio , Ce  de- 

^JfiidottaideJuofittsfrpbid,  ' . f 

27  Pater 
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De  probationib. 

17  *P*ttrpromitttfitdottm  vUrAvirttfuipMritmn^^pr^fu 
mitur  vrwmfijfi  it  bonu  tpjiut^iutin  to^juci plttt  t/L 
%%  fMtir  admimfirat$r  hornorum  jilut  prttfrnmturdthonis 
ipjiui fihM  tihm  dotafft. 

Cot^tr ortum  vtriuitfiyvtnu  t^.ConeiLmu.io.ComcitiS'  * 
iionu  rrfuWio,nm. ; i. 

%%  PM9T  noturaUi  tu  dubio  f$on  pr^fumitur  ioion  JiUom 
notttrolim  ii  honispoirrnu. 

in  iDre  noDro  aptsd  omnes  vbiqucreceptif> 
Hma  fit  illa  lemciiatquxpalTm)  circumfer 
i tur, neminem  fci licet  f prr(umi  ia<Uare  fuu>ex  l.cuni 
dcindebico  tr.hoctii  nollro.de  probat.  illudqU  no* 
a ftris;interpretibus  recipiat»  patrem  t bona  lilii  aducn 
citia  adminillrantem,  & aliquid  pro  lilio  foluentem 
pnrfumi  in  dubiode  bonis  filii»  non  propnisloluerc, 

^ Lvlc.ff.de  peti.harrcd.tn  fi  ipfe pater  t habens  apud  le 
de  bonisipfius  fihi>  filUve  der»  ve/  promittat  dotem 
iilix  prcfumit  de  boeis  fuis»non  et  filixdare;  ita  fan> 
cirum  cfi  in  tex.fingulari.l.vIt.C.de  dot-^mif.  3c  ita 
tradidere  gl.inl.  i.in  vcrlTctrrper.ibi»  it£  dc  bonis  pa> 
sris  ff.lbl.niarri.  * omnes  aUiinccrpreres:.vt  Rom.nii« 
B6.verr.)t.Paul  iCa(f  nu.7.verr.duodecimuc(bqa 
patcc.Rlex  nu.i7  verl'.ingio  in  verb-lcmpcr.l.if.nu. 
a}.vcrfineagl.ibi,dc bonis parris.5oc.nuin.  i6.vcrll 
ingl.inverbicmpcr.  Rjpa.nuin;4.vcrr.tcrtiu'n  pri- 
nilegium»&  infra  nu.S6.in  iin.vcrl.vifo  dc  pedonis. 
Bulp.ariniis  de  Bulga ri  mi.aa.vcrfingl.in  vcrb.fcm* 
pcr.Thom  Parpa.im.  i6.ver(  fcciindiis  dl.  \ bi  tcftat 
^ dc  * comtnuni  opinione.  Camil.  Vilitarinus.  nu.  pg. 
verf.rcrtium  priuilcgium  B.1UI  Noucl.num  po-  verf. 
aliud  £t  fingu!arc,3c  in  (ito  ir  .cb  dedore  par.6  priui- 
leg-6.  quibus  in  locis  iplc  Daldiis  inquit»  q>  filia  pore* 
ht  totam»  «S;  integram  dotem  pctcic»5c  conTcqui  ex 
Isonis  paternis  virra  bona  materna  probando  tot  bo 
na  ede  in  bonis  paternis  ,qiixfufneianrjd  doti  pro* 
midam  , aferens  ibi  • fe  vidilTc  confulrum  per  lo  dc 
Monte  SpereI  Io  apud  P.llonum  in  fauorcmcuiufdS 
mUiris  Tudertini  pcc  text.  in  d l.vlt.  cui  con(*.  dicit  (e 
(uDfcnptifle.cuiusconlilii  thema  refert  idem  Amo  i 
Pctru.in  1.1. nu.  I i.vcrf & alias.  (F.dc  mrem  vbi  etiam 
llipra  nu.  t . verf rurlus  ad  propolitum»  dixerat  con- 
clufionisnodrfdecinonem  vnicam  ,6c  lingularem 
clle.  proconclufioneernollra  cofuluti  Bul.mcond 
3 s.luper  primo  pun^onu.  f.vcr.circa  tcrtiu  punctu. 
voluin.2.  & in  conf.47p.quandopatcr.  nu.  2.  verf.  in 
dubio.vol.4  Ruin.ctiam  in  conii. rx.quamuisquxra 
• turcol.j.nu.  6.  vol.j.  vbircHaturdc^cdmuni.flc  Io. 

* Camp.intrada.de  dotCiq.i6.in  princ.vbi  probat  id 
«Qc  fpeci.ilc  in  dote-ac  Alcia  in  trada.de  prastiimpt. 
tegui.i.praTiitrip.26.vbi  nu  4.  aliam  illiusconclulio- 
Aisrationciurcddinrcprobata  ca»qua  afferunt  Alex. 
& Are.  in  d l-  i.lf.lbl.  m.airiQi.ciuidcm  fim  ienrcnriae 
Odofre.in  irad  dcdot.rdbt.lubnu.t.idcmfcnritlo. 
Cotaf.tn  l.qtii  libcros.nii.i45.5cIeq.  verf  tertium  pri* 

4 uilegium.  tl.  dcriiu  nupt.  ex  coquit  t in  calu  nollro 
facite  prslumidcbuii  patrem  potius  dc  fuodcdille» 

uoniam  dc  bonisadiicntitilslilixdilponcrc  no  pof 
t.l.vli.^nn  autem  cos.Cdebon.quarlibervndc  da 
re  ca  in  dotem  nequii  iplc  led  filia  dare  debet»  parrif- 
^ue  tunccll»dationi  colentiic;  quod  cius  interiit  pro 
pter  vfumfiudum.l.  1 .C.dc  bon.  mater. 

. Ampliatorprimo  lococoncluiio»vt  proccdatSc 

5 tn  paicci  principiodixcrit  (c dotare  filii  dc  bonis 
fuis»  &ipfms  filix : nam,  & hoc  in  cafu  prxlumcndu 
cll  patrem  cx  bonis  propnjs  filiam  dotalfc  Etenim  U 

6 cct copula  polita  t inter  duoexircma  folcat  attribue 
readum  verbi  vnicutqucxqualiicr>l.rcos.^.cum  ta 
bulis.lf.de duob.rci5,&l.vnica.Ctiplur.  vna  (emen. 
tamen  qn  ponitur  inter  aliqua  extrema»  vbux  parre 
vnius  maior  poteU  cadere  atfcdro,&  charitat  isilicuc 
inpropolito  nollro, illa  copula  non  diuidit,lcd  ligni 
ficai  oidiQcui  (haauiis » bw  dc  patee  iiucUigii  pixui 
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promifilTe  dc  luo.  & vbi  n6h.iberer  bona  rutfici^rias 
infclIigitur^mililTc  dc  bonis  Hlix;  ita  tradit  gl.fin^ 
in  i. Gallus.5. i.lii per  vcib. exprimat. If  de hb.ik  poli» 
hii.5c  ibi  Ban.in  hoc  enim  cafu  ex  parti  vnius  extre-* 
mi,hocc(t,pairisleubonoiuni  luoru  maiorafledio» 
fcu  charitas  prxliimpta  cadit  ppolficiu  patemu  qi 
clKlorarcfilias.vtin  d.l.vIi.C  dedoi  prom.  & m 1 ^ 
ltbcros.fi.  de  ritu.  nupr.  crgoprxdida  copula  eocalU 
non  diuidit»lcd  ordini  demonfirat.  ita  tradidere  ple 
rique cx liipra  citansScribcntib.  10 d.l. i. tf.fol  mair. 
vt Soc  (cn.iub nu.  1 7.vcrf communem  ifi conclulio- 
ncm  Rip.mi.Sg.verr^. amplia  lafnum  i4.verfcirca 
ho€.TboinasParpal  fub  cod.num.i6  verfamplictii 
ifiamcommiincm.A'  pnuv  his  Alex,  fubeod.nu.  17. 
Anto.a  Pctru.d  1 i.num.i  io.lf.de luieiur.  lo.CoraC 
in  d l.qui  libcros.num.14Q  Bal.Noue!  ind  l.i.num> 
po.ft.  Iblii  mniriin.3(  indidotrada.de  dot-par.b.in 

* eodem  A piiuil.5(  hancclTe  magis  * communem  di* 
zit  Do.  Bartolo.  Bcn.i7..inconfciuil.i  . vifisdiibiiSi 
num.7i.lubvcr(ic. aggredi  rnuncvolum.  i.A.  pro 
hav  lateconluIuitCbr.in  conf;.  videtunn  hac  corv* 
fuliationc»^  mini.4.  viquead  S.volum.i.  vbi  muhit 
hancampli.iiioncm  con firmat. & Riiin.ind  conlU. 

I ix.liibcodcm  num  d.volum.^.  * communem  etiam 
dicir  Soc.lundn  conf.ip.vilbclcganii  condi  num.4» 
volum.4. 

7 Secundo  eandem  conclufionem  amplio.fvt  crii 
indubio  parer  prxlumarur  dcdillecx  bonis  propriis 
donationem  pp  nupua^  tilioinam  d Iit  coiductudo 
patnx.qucdi  oniiis  donet  aliquid  ppnuplla^  Ipon* 
lx»paici  renetur  talem  donationi^  d«re  tilto»  dc  pro* 
barurind  l.vlt. ibi. vclanrc  nuptias  donationem  pro 
fua  dare  progenic.C.dcdor  pmrniC 

8 Tertio  ani  pliariir.t  et  lorij  dbi  non  vendicer,  due 
filia  dtin  potdlarc  diiccmancip.ir.i » vt  probatur  m 
d i.vitim.dt  leripfcrc  Alcxan.indi^n  l.i.tiibcodcm 
numero  i7-Thomas  ParpaMiibeodcm  numevo  .6. 
vcrdculoaniplietis.ll  Ripa.nuniero  S7.  verdeu. 
amplia. Iccundo. 

9 (^lartbamplja.teriamd  pater /implicircrdorcin 
promilcrinquonii  dio  nomine,  \ dc  bonis  luis  pix* 
luminirpromiiUrc  vtidem  prob.atrcx.  md.l.vlti.ibi 
promilTiuncm.  &comprobaucrc  fupra  rclaii  inccc* 
prcrcsd<clisin  locis. 

10  Q.I  mo  vcltmamplie$>vtproecdar»t  etiam  d poft 
pioimlUoncmdoit.s  parer protclUtcuir»  (ede  bonis 
maternis  promilil1e,&  huic  declarationi  marituscA 
reiinrc(:nanin<liilt>miiius  ptxliimcndumcrit  dc  liio 
patrem  filiam  dotalfc  ita  condilius  rcf^'ondil  Ang« 
incond.20p.PcrrusdeSauona.fcre  per  torum, sx  eo» 
quod  paicruon  ^otell  pacilei.qui  dmplicitcrdoteni 
promidrin  prxiudicium  i.lix  l.cx  monc»infin.C.de 
pad  conucn.  eje  pronnlVtonccniin  pixccdcnti  aequi 
litum  fuitju.sfil.x  .quod  parer  ladicamr  promidlle 
dc  liio:  pofi  ii.s  aequidiuiii  f ufira  p.ucn  piotcfiatun 
atkgatgl.m l.vniea  ^ acccdiun  vcr.feeciit. C.dc rct 
vxor.adio  ncwdlia  podii, ob  illud  iusacqutfuuni  de 
nouograuari  l ddonaturus.in  prin.fii  dceondicl.ob 
caul.  iltud  lequuntur  Arer,  indicla  1. 1.  Ripa,ibidcm 
numero  s8.  vcrli1.11l04ampl1a.cx  eo  vlira  .ilios  per* 
nioius,quoJ  piotclUtio  debet  innante  aCtum » vet 
iniploa^u,aiioqui  non  luuat  proiellatorcm  tn  prx* 
iudiciu  alicrjus,!.  prohxrcde.^  Papmianu.s.  fi.de  ac* 
quir.hxicd.Sc  ca  eoniulti.de  regular.  loan.  Coral.io 
d.l.quilibcios.nuuM^o.vcif  pioccdit  autem.fi.de  ri 
tu  nupria. 

II  Sexto  ampliatur  concludo » t vt  vera  ntedam  qa 
filia  habetci  aliq'uid  ab  auo  vcluti  legatum,  pater 
doiauit  hliamiimpltcuci:nain»&  tune'  prxluinitdo 
tata  ex  bonis  ipdus  paiiisi&  de  tilia  neptis  potem  ad 
bac  petere  legatum  aiinquod  quidem  erat  magis  du* 
biuin»q  dc  b . ms  maternis, vel  aliunde,  de  quibus  10* 
quitui  a.l.vla.  C.dcdot.piaual.exquoauusteneba* 

tUC 


■ lofephi 

lar  dotare,vt  cotKludunt  Scrib.m  d.l.  i . ff.fol.mar.ni 
hilominus  confcquctur,&  d parrc.vV  ab  auo;(ic  con- 
cludit Thoqj-ParpaJ.in  dl.  i -lub  num.i6.vcrUddirc 
aliam  ampHationem,audoriutc  Socini  ibidein  alie 
gati  permotus.  - * 

J2'  Scptim6ampliatur,vtproccdar,t«i5fi  pater  do- 
tansfiliam  de  patcrnis,&  matcrniSinon  pofler  illain 
eadem  dotem  alijsfiliabusdarc;  nam&lioc  incarfu 
non  pra;fumitur  de  bonis  dotatx  fi  lite  dotalTc,  ita  re- 
fert AflRic.in  decif.  I7P-  »n  quadam  caula.ptr  totum 
peromnes  Dodores Sacri  Concilii  Neapolitani  fuif 
fenotatum.perd  l.vlt.ibi, tunc  fi  quidem  penitus  ino 
pia  tentus  cft:  vbi  non  confideratus  numerus  filiarfl, 
& per  rhcoricam  Bar.in  auth.  prartcrca.  col.a.num.4. 
vcrf.quxro  ergo  quis  dicatur  inops.  C.vnde  vir,& 
vxor,  quo  in  loco  quxrcns , quisdicatur  inops  »t  iu 
diftinguit;  quod  aut  lex  facit  mentionem  de  inopia 
icfpcdu  certi,  & determinati  ctfcdus , vt  gratia  certi 
debiti  roluciidi , & tunc  il  Ic  dicatur  pauper , eu  vire* 
non  luiHciunt  ad  Iblucndu  illud  debitum,  ve  in  Au- 
thcn.de  fidciufl'.f -led  neque  aut  lex  loquitur  ablblu- 
ti,&  fictur  iudicis  atbltrio.Hoc  itaque  in  cafu  fubiun 
git  Afflidus,  inopia  confidcraturrcfpcdu dotis  pro- 
mifl*  filix:  ergo  non  confideratur  paupertas  patris  li 
non  fulcit  eius  fubfiantia  ad  xqualiter dotandum 
omnes  filias  luas. 

Ego  tn  limitarem  hanc  ampliationem , vt  locum 

14/ibi  non  vcndicarct.tqn  non  ruperclTcnt  alia  bona, 
qux  fufiiccrcnr  ad  legitimam  aliarum:  nam  tunc  ere 
derem  prxfumcndum  clFc  filiam  dotatam  fuidede 
bonis  maternis , vt  habeturapud  Afflidum  in  dccif. 
86.fuit  deitatum  . & licet  ibi  dicatur , quod  mortuo 
viro  poteft  repen, tamen  li  ex  poft  fado,  ergo  fortius 
i principio,  aig.l-patrcfunofodehis,  qui  fiint  lui, vel 
ahc.  iur.  ptifcrtim , quia  poteft  fe  faluati  adusdota* 
tionis,  pra'lumcndo  eam  fuiflc  4 patte  doiata  de  bo- 
nis filis , ne  iplc  dotationis  adus  inualidetur , nec , vt 
vitietur,  fit  ea  capienda  via,  vt  de  bonis  p.itcrnis  fue- 
rit ipfi  dos  conUiiuta  , argument.  l-  quoties , ff.  de  re- 
bus dub.d  cap.  Abbate  ianc  de  vetbor.fignifica.cuni 
fimilib. 

«5 , Oclauo  f ampliatur  conclulio , vt  qux  diximus  in 
patre  procedant  etiam  in  auo:qui  fi  fimplicitoi  nepti 
dotem  dederit, prxfumitur de  bonis  propriis, non  nc- 
mis  dedi  fle , quod  plcriquc  ex  fupracitatis  interpreti- 
bus iildein  in  locis  admittunt, per  l.doicm,qiiam  de- 
dit auuslf.decollatio.bonor.in  priinislo.C.impe.in 
d.trad.dc  dotc.cad.  q.  1 6.in  fi. 

Limitanda  nunc  cftpnmoloco conc4ufio,  vtnon 

16  habeat  locum  1 qn  pater  dota  flet  ante  filiam  vnara, 
parti  11)  de  bonis  pa  ternis , parum  de  bonis  maternis; 
na  poftea.  pro  fiha  dotem  ptomicrens  de  bonis  fuis, 
& filix  prxfumitur  promifillc,  eo  modo,  quo  priori 
filix  dederat.  Nam  xqutcas  iuriscommunisvult vt 
filijiraclenturxqualiteril  vtliberis.C.dccolia.l.cum 
oportet  in  prin.  C.de  bon.qux  iib.  ncicilicctinuidia 
infurgat,  & inxqualitas  intei  frarres , 1.  cum  patcr.§. 
euiciis.vbi  Bal.ff.dcJcg.z.&  l.vlt.  C.commu.vtri.m- 

17  di.  etenim  in  dubio  t eam  Icqui  debemus conicdlu- 

ram.qua  inter  fiUoslcmatur  xqualitas,l.fi  ita  legatu. 
ff.de  condit.&  dcmon.&  l.quxlitum.if.  led  & iple  Pa 
pimanus.ff.de  fun.inflruift.lic  concludit  Soc.ind.l.t. 
fiib  nu.3p.vcrfputoctiam,q»  fi  patcr.ff.folu.matrim. 
qucmdcclarandulcquitunbidan  Ripa,  nu.93.vcrn 
3. fallit, & Io.Coraf.ind.l.quilibcros,nu. 156.vcrf.de 
clara  tectio. ff.de  ritunupr.vbi  Socinum  abimpupia 
«Ione  Ripa- defendit . & Thom.  Parpal. in  d.  1.  t.jlub 
num.  t6.vciflexta  cft.ff lolu.  matrim.quibusaccedit 
idem  D.Bertaz. ind.conf.ciui.  x5.nu.74-  verf.  & qux 
rentcntia,vol.i.  ' * 'i' 

-SciWndolimitatur.tqfi  patet  tempore,  quodotS 
promittit,&  coftituit,nominatim  exprimeret.  Se  pro 
tcftaictttf,  (ede  boois  filix  dotate  coppuundofuU; 
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cci,&c.vcl  ptoomni  co,5tc.vcl  in  bonis,&  h^reditt^ 
tc,&c.vt  habemus  in  d.l.vlt.ibi  fiquid6niml  adden- 
dum exiftimaucrit,led  fiinplicitcrdotS  dederit;  tunc 
enim  fumusin  cenis, & claris;  vnde non  eft  locus c6- 
* icduris  l.ille,aut  iilc.§.aim  in  verbis.ffdc  Icg.  3.dc  1. 
continuu$.§,cum  ita.ff.de  vctb.obl.ita  tradunt  Do^ 
quos  paulo  polf  referemus. 

19  Inconnariam  tdefccoditfentcntiam  Bal.Nouef. 
ind.l.i.n.90.ff.lbl.mat.Ckind.traft.dcdo.par.6.pnu. 

6.vbi  refett  Ic  ita  cbfuluifle  vna  cQ  Io.de  Monte  Spe 
rclloinfauorcm  Coniitis  Tudcrtinihocincafu,  q<l 
fcilicct  fi  filia  habeat  bona  m.~<tana.  Se  patcr^pmific 
ptQ  dote  filix  mille  aureos  coputaio  omnico,quod- 
nlia  poftlt  habere  de  bonis  patris, vel  inatris;vcl  aliii- 
dc,  quod  non  obllantibus  his  vetbis  ininflfocom- 
prehenfis  potem  filia  pctercalotcpcominain, ac ctiS 
bona  materna, vel  qux  aliunde  piouencrani,pcrdi- 
dtam  l.vlt.quod  eft  mirabile,  fecundum  cum.vbi  di- 
cit, y propter  hoc  hodie  multi  p.itrcs  incauti,  & no- 
lentes cofulerc  peririores rcmanentdciufi , maximi 
etiam  flante  imperitia  Tabellionum:  & Baldovf  ad 
bxrcre  Bulg.i.ind.l.i.nu.3  i.infin.dumibidcmhxc 
relinquit  togirand.i , dicens  rationem  d.  1.  vltim.  fsi- 
lisfaecrc  pro  opinione  diciorum  Pcmfinonim . Hic. 
eandem  fcqumir  opinionem  Gulicl.  de  Bcned.in  e* 
Ravnuiius.llipcr  verb.  dotem, quam  ei  dedcrat.nuna 
2r.,Sc  feq.vcri.piiis  dico.de  tcfta.nullam  faciens  mea 
tionciudcdidisPciulinis. 

20  Caterum  a pnon  opinione  t non  cfle  rccedcndS 
(upradi,fta  fnadci't.i.\  gr.auiffimi,  qui  ea  fcquuti  fiint» 
aucioics:vt  1.U  in d.l.  i.lubnu.z4.verf.addc, quod  per 
illutcx.vbi  inquit, quod  ille  tcx.  in  d.l.vlt.  C dcdot. 
promif  procedit  in  dubio,  quando  non  apparer, dC 
quibus  boniSi^'  de  quantitate,  Se  fic  loqut  glo.in  d.U 
i.in  eo.ecib.icmper.vcr.itcm  de  bonis  parris,  tf.loia* 
ma!rim.&  it.i  apparere  multis  in  locis,d.l.vlr.prxfer- 
tim.in  fi.  dum  dicit,  nedum  effofo fennone  fe  iadlec 
in  promptum  1ncid.1t  (ui  pcriculu.  Se  Bal.  ibi  ad  hoC 
no.  quod  loi]muir,  qu.uido  vcrb.i  funr  dubia.  &.  ibid. 
nu.  16.  & 17.  hanc  eandem  confirmauitlcntcntiam. 
Socy.  in  d.l.  i.nu.40.  vcrl.cx  quibus  deciditur,  vbi  in» 
quit  ita  tenui  fle  Manan.!)Ocy.  patrem  fhum  in  c.tu?. 
defponfa.qiiamciiam  fibi  veriorem  videri  idfaius 
eft  tn  d.l.  1. Ripa.  num.  px.  verf.  ex  quo  infertur,  quia 
pcrilla  verba, compuM(oco,&  c.clat4  conftat  de  vo 
luntate  patris, ve  per  fiarun  l.is.qui  duccnta.inprinc. 
ff'.de  rebus  dub.cidcm  opiiuoiii  accedit  loan.  CoraC 
indiclal.qui  hbcros.nuin.  i54.vcrfi.  lecundo  decla- 
ratur, tt.de  ritu. nuptia.de  Thom.  Parpal.fubnuin.  16.  • 
vcifi.qiu6ta.Socyn.iun.num.  1 77. Icquen.  in  diita 
1.1  .folutunaii ini.ac ibi  Alcia.nuin.i i.  & num. z 3 .di< 

* cit  •couimuniorein.  Se  Aiiton.a  Pctmt.  in  ditia  l.i. 
num.  e 1 3.vcrf  de  proptetea  in  cafu  prxdicfo.ff.de  iu- 
rciur.  referens  ibi  ad  idem  coiiliiluiirc  Ang.  in  d.cd(<tr 
X09.&  hoccciam  fentire  Alex,  ab  lmo.in  d-1-  i.nutm 
i7.vcrfL  tamen  fallir  iudotc.  tf.folu.marri.lcx  enim  . 
in  conrr.ictu  dotis  appofita  venit  obfcruaiida.l.lcg& 
C.dc  padl.conucn.fubiungit  tamen  in  ftiperioii  loco 

, Antomus  a Pctrut.quod  li  filia  m vim  conftitucionif 
prxdidx  doris,  tam  bonispaternis,quam  loaternis 
cum  luratncntorcnunciallcr , fuilVer  enormiter  ixfa» 

& fi  infit  dolusre  ipia  potent  licite  ab  Epifeopo,  aut 
aliofupcriorcad  hoc  potcllarcin' habente,  obtidere 
difpcniaiioiicm  luper  lurameto.  Se  deinde  petere  re^ 
Icifionem  huiufmodi.cotradus , vt  latius  ibi  per  eu. 
Hanc  eandem  pofteriorem  fhiam  amplcdfiturNe- 
uiza.incof.  i6.incip  fit  nome  Domim  bcnedidlum. 
nu.S.vcrli  delccndo  nunc,  in  fi.induccndo  tcx.  in  d.l. 

XI  vir.t  in  Si.vlt.altier,quam  induxerunt  lalbn,  ac  exte- 
ri; hoc  paclo.  Etenim  ponderat  ibi  ipfc.  rp  in  d.l.vlt. 
non  fufficic  patrem  dicere  dotata  et  de  maternis» 
nifi  exprimat , quantum  eft  illud , quod  dat  de  bonis 
proprijs , Se  quantum  de  bonis  nutccnis»  ne  fub  illa 

cftufa 
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cffufa  iadtantia  fcrmonis,  & odcntatione  liberaiita* 
milludercr  filU  :iqtio  vf  ilie  tcx.  abhorrere, qnpa> 
tcreftita  diucs,(p  poreft  etiam  debonUproprijseam 
dotare,illetex^  ergo  vulranre  finem,  quodpaterita 
loquatur,vtrcuera  appareatauid  (jtiliud,quod  ipfe 
datdeproprio,5cquidderubftan(ia  Ipflusnlic  dcfic 
de  bonis  maternis,  non  autem  eifufo  fermonc  fe  ia- 
Aare.  Mam  (i  fc  ia^et , vult  tex.  quod  in  promptum 
incidat  pericui  um  lui.hoc  eft,  qu(^  cenfca  tur  dotaf • 
fe  folum  de  bonis  propriis  ,&  deeis  illam  liberalita- 
tem  fcciire,vcibi  dicitar,ante finem  principii  d.l.vlc. 
hoc  itaque  in  loeoNeuizanus,  licet  in  relato  Pcrufi- 
norum  themate  ipfos  Perulinos  fequaiur : tamen  in 
hoc pofteriorem  contrariam  fententia admittit, qh 
apcni,&  reuera  conflet,  8c  apparear,  quod  parer  vo- 
lueritmaterna  bona  in  filiz dotecompcnfari.  Quod 
quidC,&  fiipra  relati  feribentes  omnes  admiitunt , vc 
videre  efl : licet  in  indu^onc  d.l.  vlr.in  fi.a  Kcuiza> 
no  diferepent.  nam  ad  hoci  vtdifpofitiod.  1- vlr.non 
procedatfatis  eft  apparere,  quid  vere  paterder,  & qd 
de  fubfla  ntia  filix  proficircatur,vt  hanc  effe  veriore, 
f & magis  * communem  opinione  dicitHicronymus, 
Gabr.in  conf  I td.Catharina  hxres.nu.ad.vctlifccun 
do,  quia  vbi  loquitur  in  verbo  in  inflrumcnrodoiali 
po(ito,computato,&c  prout  hanc  eandem  rcmeimi 
ante  tenuerat  loqiicns  in  verbo  compuraro>CoriMn 
confl  i6.  in  przfcnti  confultarionc  videntur  duo  ta- 
cere.co(.  vir.  nu-4*  vetf.  fecundum  etiam  fundamen* 
cum.  vol.  s*  vbi  inquit,  quod  lunc  demum  contraria 
huic  opinio  procederet , quandodi^um  eflet  in  in- 
(hu  mento,  quod  parer  dorauir  filiam  de  bonis  Tuis, 
dcmairis;quoniahxc verba  poflunt  intelligi  ordine 
fuccefliuo, prout  fxpe  denotat  diclio; Sc  vr  cx allega* 
lis  ibidem  ab  eo  ad  hoc  fatis  apoarct.Sccusfi  diclum 
/it,compmato,quia  verbu  iflud  denotat  (vt  illius  ver 
bis  vrar)  fimulratcm,  no  fucccirmitatcm;  fcu  ordinS, 
vteft  dc  natura  di  Aioniscon,  vt  1.  i.iT.conucnnonjs. 
fF.de  padl.c.pudcnda.  ibi.c6fccrare enim  efl C mul  fa • 
crare,z4-q.  > .glo.pcn.in  c.priuilegium.  de  dcc.in  6.5c 
sn  c.Epifcop.  aj.dift.  adidiconfuliustefponditRui. 
in  conf  zoo.prodeciGonecius.nu.}.voi.  i.loqucns  Sc 
ipfe  in  vetbo  computato.  & D.  Fran.Burfa.  vbi  alios 
concordesallegat,inconf48.D.Ludouicus.Bcrinus. 
nu.i8.fub  verf.vetumnochisFefiragantibus,  vol.i.Sc 
atifs  hoc  idem  confirmat  Crau.  in  conf  84.  Magiflec 
Anrelmus.num.4.  dc  feq.  vecf.fecundo  ifla  dos.lib.i . 
& pro  hac  pofleriori  opinione  fulcienda  mirum  in 
modum  facit  thconca  Bar.in  l.z.nu.z.vcrfhic  tamS 
quaero.if.de  nouatio.  vbi  determinat,  q>  per  hzc  ver* 
Asbain  inflfoappofita.f  Titius  promint.&io.ccntum 
cx  tali  caufa,computatoinhocomniaiioinftfo,in* 
clueatur  nouatio.  licet,  & ipfa  iiou  folcacinduci,  nifi 
hocexprclse  agatur,I.vlti.C'.dc  nou.atio.  cuius  Batto 
liaufloriraic  motus,  acetiam  per  fupradidla,Ruin. 
inconr.i6.inciuiratcCauictini,col.pcn.num.7.vc^ 
& hoc  efl  magis  clarum. vol.  1.  aduerfus  didos  Peru 
flnosin  hoc  aniculo  concludit.  Ab  eadem  flat  opi- 
nione Alcia.in  d.trada.dcptzium.rcg.i.przlumpt. 
26.  in  ha.  ea  ratione  coldcm  Pcrufinos  impugnans; 
quoniam  cum  pater  n5  poflit  alienare  bonahliorfi, 
quorfi  legitimam  habet  admiiiilltationcm,  nili  ipfis 
confentictuib.l.i.C.dcbon.matcr.iccircb  voluit d.l. 
vlt.ad  fin.quod  ipfe  faciat  fpccialcm  mentione,  qux 
bona  filiorum  der,  aut  promittat,  ne  cdfcnlus  iploru 
hlioru  fitfupcrambiguo,fcd  fupereerto.  Etpropte* 
rea  promittcdodotcra  eo  modo:quo  in  prima  iftius 
conclufionisanipliationc  tradidimus,  nempe  cu  pa 
ter  dixir,fc  darc,aut  promittere  dotem  cx  bonis  fuis, 
^ & ipfius  filix, non  cenfetur  promififTc  de  bonis  hlix, 

nili  in  liibfidiu:  fccus  dicedo,  computato  in  ca  omni 
eo,&c.quia  pater  latis  exprimit,cx  quo  vult  compen 
fare  omnia  bona  matuna  , q enim  omne  dicit  nihil 
excludit, 1.1.  ft.dclcga.  tum  hac poRcnorirca- 
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tentiarefider  Aldatus,  vbifupra^conrradidos  Au- 
Aores  Pcrufinos;coruiA  dccifioncm  fatis  iniquam  ap 
pcllans. 

Tou  tamen  hxc interpretum  conttoucrfla  vidcc 

tj  pendere  cx  declaratione  fequenri.  na  prior  f illa  opi 
nioinrelligcnda,5c  declaranda  cfl.modo  tilia  protc* 
Rationi  legitime conlcntiat . Q<h  protcllatio  li  agac 
de  tollenda  obligatione  in  ptxiudicium  alterius  no 
iuuat  proteAantem,  ninaducrfariusconfcnriat-l.vlt. 
$.itcm  fi  pr^dixcrit.fl  nan.caupo.ilabui.thcorica)cfl 
£ar.ac  extetorumin  l.non  folum.li.morrc,col.4.nu. 
2i.vcrf.fcdquzro,ancriam  patrisconfenfusrcqinra- 
tutjfl.dcoper.nou.nuncia.  iu  l.paRa  nouitnma,C. 
depad  cum  no  fit  in  facul  tatedebi  toris,  fe  eximere 
obligatione. I.cdtra  iurisciuilis.  !l.li  hlius.fF.de  pa^. 
ita  intcllcxir,&  dcclarauir.diflam  priorem  fententii 
Arct.ind.l.i.oC  Alex,  ibidem  fub  eodem  nu.i7.ibi,fe 
eundo  nifi  hlia.  pcrl.  profccliria.S.vIr.fFdciur.dot. 
vbi  non  potcfl  pater  de  bonis  hlix  eiinuirx  dotem 
conflituerc:dc  colligitur  cxl.vxorcm.S.paternaiura 
lis.fF.dcleg.j.  quibus  accedunt  Ripa  md.  l.fub  nuin. 
lO.vcrf.iftam  falIcnriam.Thom.Parpal. ibidem  (iib 
eodem  nu.  i6.vcrfTccunda.&  lo.  Coraf  in  d.l.qm  li- 
beros,nu.  1 5 t.vcrf.intelligo  fanc.fF.dc  ritu  nup.loan. 
Campcg.in  d.trafta.dc  dote, q.l6.num.^vcf|. fecun- 
do limita.  & hoc  in  cafu  tantummodo  didam  prio- 
rem opnioncmadmiitir,  exteris  eam  reprobans  Ca- 
mil.Vifitari.in  d.l.i  num.ioi.  vcrf.limitatur  tamen. 
fF.fol.marr.  vt  ibi  late  per  euin,  quam  etiam  limitatio 
ncin  iuribuscorroborarCrau.ind.conf.Si.nu.6.vcrf 
cx  alio  etiam. ac  alijs  fulcit  audoritatibusiBectaz.in 
d.confil.ciuil.25.num.7j.vcrfquod  line  dubio.hanc 
eandem  declarationem  fentit  lal!  in  5.  fuerat,  num. 
io6.vcrf.fcd  audite, lica  .\ug.  dc  Ara.inflitu.de  atl. 
vbi  lati  eam  audoritariBus  c6hrinar,qucm  referen- 
do fcquitur  Pctr.Gcrar.i  Pctr.San.in  fing.7 1 .incip.te 
ne  mentiiflumcafumanh.  dc  hanclimtiaiionem  ad 
mittitquoque  Ruin.in  d.conf.  1 z.fub  eodem  num.6. 
volu.j.Quocirca  dchcicntcconfcnfu  hlix, rota  hxc 
dilputatiotollciur,  dcliiperuacancuin  omnino  erit 
quxtere, quibus  verbis  patci  prxfumatut  voluiilebo 
na  niarana,aiam  in  dote  hlix  computare;  (i  ei  inui* 
tx, autobiter  cius  confcnfudchcicnte  de  bonis  ipfiuf 
mcthlixdos  nequit  conflimi,d.l.profcdiria.$.  viti, 
halc  iur.dot.  6cindida  1.  vxorem.  /.  pater  naturalis. 
ff.delcg.  5. 

04  Tectio  limita?  conckifiOjVt  non  procedat,  fh  pa- 
ter hc  inops,  qui  promiftr;runc  enim  dubium  non  cR 
promiffioncm  dc  bonisfilix  ^dam  intelligi,  & pne- 
fumi,  vt  nominatam  in  d.l.  vlt.dixic  I mp.  & tradidit 
Socy. in  d.l.  i.nu.?9.  vbi  inquit,  dc  Angulari  ta infert, 
quod  quatenusdos  promiffa  dfet  vitra  vires  patria 
iaonijpatris,pr^(umerc(Urdcbonishli(promifrum; 
arguendode  tutoad  partem  ,l.quxde  rora.  11'.  derei 
vcndica.  dc  quia  didio , £t,  non  perd  it  naturam  pro- 
priam,nifi  ratione  neceffiratis,  d.l.Gallus.  Si.quidam 
rede.R.dc  ijs,quxin  tcllam.dcicn.i.cu  ralc.il.^ifam. 

25  fFdecondit.de  dcmonfl.vndc limitata  caufa  t debet 

parac  limitatum  cflcdum,l.in  agris.  fT.dcacqui.rer. 
doin.idcm  fenfdc  Alcx.in  d.l.  i.nu.  i7-verf'nifi  parer 
hc  inops,  ac  ibidem  Arcc.Thomas  Parpal.  lubdido 
num.i6.vcrliac  ibidem  cxtcri.idcm  Coraf.in  dida  1.  , 

qui  liberos,  fub  num.  1 56.  vcrhc.4.  dc  loan.  Campeg. 

in  dido  trada.de  dotc.quxft.  i6.num.3.  veificuloli- 
mita  primo.  *■ 

26  Quarto  limito,  vr  non  habeat  loc(i,fquandohlia 
prius  promifitret  dote  de  fuo , dc  pata  poflea  lolue- 
ccc  fimpliciter.-tunc  enim  in  dubio  pr;lumcndum,dc 
intcliigcndu  eflet,  fc  dcdifle  etiam  ex  bonis iphush- 
lix;cx  eo, quod  Iblutioprxfumiturtn  dubio  fada  ex 
pixccdcnti  cauta  obligatoria, arg.tcx.m  l.qu^da  mu- 
lier, tf.de  tei  vcnd.de  eorum,  qux  not.  Bar.in  l.uiticu. 
ff.de  vabooblig.ua  dixit  Socy . io  d.l.i . fubuuin.4u 

/o/ijfb$Alt^ardi,vol,i,  Qq  a vaf. 

'4 
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verf- reamda  rcTpondo  cft^c  ibidem  Thom.  Parpat 
fobnu.i6.vcr!.qiuria. 

27  Quinio  limiratunvt  locum  non  vendicct,t  quddo 
parer  promifilTet  dord  vitra  vires  fui  paoiioonui  ete- 
nim in  co>  7 plus  eft>  pracAiimtur promifurc  de  bonis 
iihx.iu  fcnbitSoc.  in  d.la.nu.slvcr.quamsaincn 
conclDiionemi  &.  infra  fub  nu.  ao.ibi»  & maxime  vi- 
detur babere  difficultatem»  cui  accedit  Thoin.  Parp. 
ibidem  Aib  eo.nu-id.vccf.vieima  elt 
a8  Sexto  limitanda  cft»t  vc  non  procedat»vbtcunque 
pater  clTetadmimlhatorbonoiu  Eliar,  nam  tuc  pix* 
lurncc  ex  bonis  Elie  iHaoi  doc  ane-Hc  decidit  Bart.in 
l.Ncfennius.per  illum  tcx.ou.  5.vaf.itcm  no.tf.de  nc 

Seft.vbi  inquit,  ^negotiorum  gdlor  indubio 
initat  expendere  dc  bonis  illius  > cuius  negotia 
gerit^  9 adeo  violenta  cftipfa  prafumptio , vt  tol* 
iat  prxlumptionc  pietatis,  qugalias  erat,  9 c^e  mul> 
tu  notabile  dicte , vbi  ex  hoc  infcrr,  quod  Ticet  parer, 
rcl  fbret,qui  dotat  filiam, vel  ibrofcm  in  dubio  pix- 
luinaturdorarcderuo,vtd.l.vlcXD.dedor.promifl>a 
men  hoc  cft  vcmm,oiliciVetgeftornegorioru  titix, 
vclibroriSiVt  ibi,&  ita  dicrl<ntiregl.ind.l.vlt.circa 
prin.invcrb.imclligi.adidcmrcfpondit  Rapha.  Cu- 
man.inconl.SS.Francde  Lacanipa.lub  num.5.  verf. 
hoc  idem  videmus  in  paitc. 

* Barroli  ih  opimo*  communiterta  feribentibus 
apdamnatur  in  d-l.i.tflblu. matri,  vt  d Rom.  liib  nuin. 
af.vcrf.t2.Alex.li1bn.t7.verf.cgo  rto.lmo!a,&  Are- 
ibidcm;Iaf.nu.at.vcrr.)imira.d.l.H.Ripa  nu.90.  vaf 
hniitaiur,ni(ipaicr.Thoin.Parpai.litb  nu.i4.  vcrfta 
lia.lo.Coraf.io  d.l  qui  liberos, nu.i  51-  6c  fcq.  vctl-li- 
mitat  dccilioncm.  ex  eo  omnes  permoti,  9 ciusopi- 
hiofitcxprofciroc6trad.l.vlt.qaxloqutf  in  Elia  ha 
bStebona  materna  .quorum, vt  nullus  ignorat,  pater 
clH  eguimus  adminiffiaror, l»i.C.dc  bon.matcr.cun* 
dem  et  Bartoiu  late  reprobat  Io.  Campeg.in  d.trad. 
dc  dotc.q.  I d.num.4.vcrr.tern6  limita,  ad  d.l.Nden- 
nius.cui  innititur  Bar  opinio, rclpondentis, eam  lo- 
qui in  auia>&4natrc,qne  non  renetur  alere  Eliam,auc 
neptem, vel  dotare, mlim  lubildiil,  l.li  quis  dliberis, 
in  prine. lF.dcltbe.agnofc.5c  i. neque  mater.  C.dc  iur. 
dot.hx  enim , & alizoSscxcrancx  pcrlbnx  mulieris 
bona  admini^antcs,  dotemq;  tius  nomine  promit' 
lentcs.prxiumuntdcboms cius, non  dc  propriis  pro- 
mirtcrc.d.l.Nelennius,licer  G non  adminiBrarcnt  fc 
cus:quoniamdefuopiomilinc,autdediflc,quamuis 
cxtraneus.prafumif.l-vnica.S  accedit.  C.dc  rei  vxo. 
a^iol.cx  mortc.Caicpad.conuen.hic  verbde  parre 
lo<mimur,queadalimena»  &ad  dorem  teneri  nulli 
duDium  eE,d;l.  qui  hberos.firdcTiia.nupna.&d.l.  li 
quiiiliberis.  iccirco  dotando,  prxluiniturdc  bonis 
^prus  laccreivcfceximaieodebiri  vinenio,  qoofuo 
nomine  cenetur,!. & magi$.ffidc  Iblucio  dc  li  vt  liipra 
io  pnn.iffiusconcluljonjs  diximus, aliam  impcnlam 
Etciena,  de  bonis  ElixfcaBc  pfxfumenduin  nr,di« 
vir.ffaicperitio.b^di. 

So  -Socinus  vero  f in  d.l.  1 .fub  nu.;6.  verf.fcd  tu  conE 
daa.nintur  duobus  modis  Bartoli  fntam  tucri.fir  pri 
moiVtquarcmiffpatcrtcncbatur  fecundum  vires pa- 
rtimoniT,carcnus  pexfamaturde  fuo  darumraliud  ve 
>6cenfcaruradmtniltrarorionominededili'c»pcrea» 
qlia;  no-in  l.pofl  mortem. B.qn  cx  tic.tuto.  vel  lixun 
do^quando  paternon  pocerar,  nam  runc  prxfufoituc 
promtliflcdc  bonis  Elix, quem  vffcqui  Ripa  ini.  1. 

3 1 nu.9q.1n  E.rxtcrE  idem  bocymis  refellitur  a Camib 
Io  V ilira  lare  in  d.i.  1 .nu.p9.fic  feq.  vbi  notum  aliam 
fiarfoii,ibidemlubim.ioo.verf  tamen  fi  vcllcs-dcicii 
lionem  excogitauuvquam  iuc  non  refero,  fcd  lecto- 
rem ad  cum  rcf  i CIO. 

/a  Septimo  limitatur, vr  non  procedatf  in  pa  trcnaiu 
nli,quiindubionon  prxiumuurdocare  filiam  natu 
saietn  dc  bonis  patcrm&uudorc  Bald.in  i-Mxuius.Si. 
cvmduobol  i.fiaiclt^.a,iuincciJigeas,dcdecUta$ 

. . . ' i. 


dJ.vxorem.S.patet  naturalis,  ffidckg.3.  quem  adHb 
refert  lo,  Cinipeg.iad.trad.de  dote,  ca^mquxfi^, 
1 6.num. qua:  limitatio  quomodo  procedat,  cxpli* 
eant  interpretes in  d.l.i.(£lbIu.inatnino.didisin  \» 
cis, ac  idcui  Ciuipcg.  io  coiUrad.  dc  dotc.quadLiy* 
pcrtoc. 

CO  V C LVS  10  n^lCLVl. 

argvmentvm. 

An,  & quando  pater,  8c  filius  prsc  fu  utantur 
voa,&  eadem  petruna. 

S V M AT  A R I y M. 

2 Psterquodbabtt^^busctmfeturh^tn. 
j Pstris  bsirifMttotri^eUtrbAbsUiio^lf, 

4 pMrnttTpiqtademcsroctnJttHr^ 

; Pilius^f^rieQtpoTUpatrti. 

6 MAndatt  tnpMrtt  ly 

fuQutttrtioT  mjJnittjnM. 

7 pAttrpttjiUmmutunartpiAtfi. 

5 PatnquodplM$tpyjibopLu*rtdmiut. 

9 PUiMtfolmms  yM  itberttp^tnm  ab  abquf ptrituloydteitMr 
metttfvbtm. 

to  Paurfimumra fubt4t,fiUusfttbin  non  unetmr, 
tt  *Patmn{iimunntn^HmraPunum^. 

1 2 Pattrplttrtt pkotbabmu prd  vnodnmtaxU  eapitt  co£r> 

{Um fobttrt  unetur. 

1 ^ Pibus pumrt  non  debtt  tx  to  dtU£ioi  dt  quo paitr,  qui  v$ 

Jibtin  Ubertufaifam  confejfut  *Ppu  mtutfmt. 

1 4 'PaUr^  tr  fibui  eodem  dte  vuortm  duemtts,  vitra  duo- 

decim dammas  tuuttanUs  lueidumtiH  panum  i Utut* 
probi  btn  fis , vitra  duodeam  dominas  ad  nuptias  tuur- 
tar*.  Conttarjbt,nm.  l \ . 

\6lndmpriapcfjonavbititQAtjiptr  fisbjhtutsm  quisjer* 
utrt  non  pat^ . 

17  Pater  ptrjibum  ftruirenonpotepetsdmvbi ptifasutito- 
infiriaeb^atft- 

13  %!Matervnn,^ eadempetfemd  eumJ6hocemfettn, 

ip  Puter fdy ^us  eadem  perjons  eetyintur  quoad  qsddt  s$on 
qn^omnta. 

20  'Pater Jibum  prafentarepotep}. 

XI  Pater  pro JiUopnefibuspropatre  tenetur. 

1 2 Prlqdsuites  e^ilt , dehtia  patnt,  quaittaps  ^vteot  ahm 
eomtraxstyblucrttentntur. 

2t  Emanttpatus  pra/umstureademperfona  eum  patre. 

2 4 HmanetptUet  vema  petitu  patrem  ut  tm  voearepqtefi, 

1 5 Patris eejitmsitn filq  emamciputi  afUmum nou  tenfitmr» 
x6  Entunapatui  quo  ad  eurafanguum  eadem  pvjonuemm 

patreeeufetue. 

27  Emaneipatto  turafatt^Hinit  non  dijbimit, 

2S  Patervtbjs.quua^tttanquam perjottupttbliea  nonem» 
feturidemeum fibo 

Quadt  re  refertur  Tbauri  PbibyijpbtJententsa  tue.x^ 

30  Pater dt/imatut exeeutor  addlfirUuendabonapaupers- 

bm anpqffhebperejibumpauperem,  TtmiJJisu. 

3 1 Pate  e in  buyquufeensfaSh  non  eenfeturidem  esem fbo. 
Declaratur  procedere  tmfoEu,  qua  perfona  cobarentt  nm^ 

mero  32. 

$ \ *Patertn  bis^uafurst  turis pubbet  eadem perfossa  tum  fi- 
Uo  mtmuifpretfumitur. 

^4  a fiUo  tanquameamfa  d eanfato. 

( 3 5 Patrss  apptlUtsofti filsus  non  commttur. 
j6Paternon  tenjetur  idem  cum  JUioinbst  ^qua  vstscubtn 
antnia  relfieikstt. 

?7  p situ  s non  etnfetur  portio  aseima patris. 

;S  iuramentum  vuiui  non  cjt  smramentum  aitersut. 
S9ftbui  vajjadusanttniatmmrjmfidsbtatcmpatru 

40  Qar- 


De  probationib. 

^aetriiiulunciUtmalmriawt  JUitilaUm  Papa , 

^ifiardvialii/uiitpari  eorporW^Papa.  ■ 

iutis cft apud nonros , patrem, 

{ Li  Apnjl  ctLl  jjgliunitvnainSceandtper- 
fonun  cenrai.ita  rcfcnpficluOi.Imper.in  l.vlc^d  fi. 
C-de  impub.de  aiiis  fiibiiit.vbigUn  vcrb.cOcnbnut- 
la  exhpc  infen.dc  ibid.hunc  tcxt.piurinwm  c6mcn- 
dantomncaimctptetcs.cx  quib.ibi  Bal.  in  fi.  inquit, 

• quod  id  quod  vnushabct , f ccnlctur  deal  ter  habere, 
dc  Ang.etiani  in  fi.dicit.quod  habitatio  patris ccnfc 

^ tur  t habitatio  filij  ad  conrequcndum  bcncficiu  > vel 
priuilcgium,ad  quod  quidem  confcqircndum  tcqui- 
litut  habitatio, vt id  quoq;  voluit  Bald. ini.  illud.C. 
commu.de  mantimif.hinc  Summus  Pont.inc.  cotia- 

4 dicimus  S.i.)5  q.;.  vnam  carnem  patris,  de  filiifvo- 
caoit.  propteied  idem  lufiini.  in  l.cum  rcimus.S.vIt. 
TbiLucajcPen.de  hacte  multa  colligit.  C.de.igtic. 

i tc  cenldib.i.filium  t partem  corporis  patris  cU»it.ei- 
dem  c6clufionem  nofiram  ptobauitgl.inc.ftiideat. 
fu  per  vcrb.dt  fui.eo.dillin.de  in  c.tibi  domino, luper 
Te^.de  iuuarq.in  fi  6;.di(li.  qua;  cx  hoedeterminat . 

6 quodinpa<re,defiliofuSicittreuocatiomaDdati,cud 
bdeeanonfit^flusccttioemaodatarios,pctl.npa- 
icc.ff.de  manii.vmdi.  de  gUnc.4.in  vcrb.punicnsin 
f^depoca.difii.  a.quxobidctuminfiut.quodlicet 
quis  non  pofiit  ieiunacc  per  alium, atg  tca.ibi,ta<licn 

7 pet^iiiug  tpnteticquapropter.quod  patri  placct,de 

5 filio  t pUeere  dicimus , UJi  opaatum,  vbi  gloa'.de 

botklibcji.  ,v> ' > 

S;  infiniuaalcfluxerut  decifiones . Nam  fi  filius 
iuluat,  vulUactccpaticmabaliquopcticulo, 
9 dkiini:tgwnidolucTC,vtpla<iiitlnno.inc.cum  lo- 
cum.de  fponni.de  quo  pcrfal.in&aifctte.in  a.no.de 
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poteris  FelTtOriam  inCap.^fCC,mi.no.deprc{titi>. 
p110.M4rl1i.inI.vmca  i miMi.  5.  verf.  dc  boc non  ctl 
admiratione di^um.C.tkrapmvit^.dc  loan.Cora(l  i 
ind-tviti.i  nutn.S.verT.inica.ibiTcadcm  ciTcpcribna 
vlquead  num.i  f.Cdc>mpuber.&  aiiblUbOicut.cx 
quibus  alia  uidcmad  propoliiufti  noftiuincoiligita 
citliin^  poterunt. 

£adcm  conc!ufio  ampi  iatimvt  aiicb  vera  Hr^vi  1 i- 
cet  t vbi  edele^a  induftna  pcrlbnx . quis  non  polire 

16  rcruiie  I per  lubAiturum, Limer  aruliccs.if.  dc  lol.ta* 

17  incn  polIic  pater  delmitrc  t pQr  fiiium.Lfcicn  Jum.S. 
lcgati.if.de  legatio,  perquenuofuextumitadetemu  - 
namr  Rom.in  nng.670.illesCUiifsindQUria.nu.  a.  vbi 
exemplum  affert  Baldi  qui  Papis  filiumavUegcndft 
lublbtucbat,  & ibi  addcn  piuhmaaccuiuuUi.  quod 
in  propolitonoftrorcfcrr  SebaiL  Sapia.tn  d.l.vU.nu. 
7.m  a.no.de  ibi  lo.CoMr.nu.ix.vctr.iisacccdar.C.de 
impub.5c  ailps  fubditii. 

^CHndo  ampliaturcondu<k>.vt  ferra  rfe  procedat 
cnam  in  marre.qur  videtur  V.  ipla  vtia  > & cad£  pce< 
Iliona  cum  tiiLodiccnda:cum  de  matre  (tiiuspluC* 
quam  dc  patre  accipiar , vt  tradidctc  PhiloibpKi , dC 
Medicip  & ex  nottns  boc.  Icn.  in  confiL  1.  rn  calu  i'u* 
pra narrato.colum  1'  num.lf.  volum. i.WcKnnat cx 
traditis  a PauLCa  ttr.in  condi.  164.111  prxlimn  caula. 
colum.  $.nuiii.}.vai.  polito  autem, volurn.2..in  lioc 
tamen  figere  pedes  non  audtrlo.Coral.iUd.Lvtt.nuk 
ao.vcrl.  hunc  autem  inquit,  quod  cum  nuUa  Ick  fit » 
qiis  hoc  dica^ncq  iple  athririare  audct.oec  tios  ctii 
^ ccttoafleuerareprxlimiimus. 

Cxterumitcct  vbiqicoiKtulioliec  in  iurerecipta* 
nmtnmcn  pater ,& dfiusconlemurvna.  dccadtpcf 
• 19  lona  tquoad  quid, non  s^tioad  omnia. vt  c?,iegie  fcri- 
bit  Bntt.inl.fidubiictur.^.vli.iil  prin.ff.de  ndciuls.  5c 


przlamptCD.  3cre^iitoriiebvbap.mdl.vU.num.7.  V Mcotcx/ind.l.vit.inteipofuirvetbumilkidpenc  ,dc 
C.dcimpub.dc  alij.slubQit.  gl.mc.conratuii.de  iurepatron.inqtiitiquOdiiccrqa 

Es  hoc  eiumdiCc)ntgl.inl.2.C.qQisra.vel  ptof.  aononpolVirfetpluin  prs(cn(are»tpoihr  tamen  lilium» 
lib.io.quod  cum  eadem  dcperlbna  patris»  & dtff  1 (i  vt&  tradit  bapia.ind.l.vlt.fubnum.s.vcrr.polhcmo 

«0  pacer  mbcatmunoa>nontenetardlmstdibirc:iti^  ^ * ttO.ciUtlud,  dc  hanc  cOc*  communem  rpmionetn 
cit  enim  patrdliibire  pro  vcioq;»cuni  ^ftimum  bono-'  conCordes  referens  tdfatur.lorcph.  Ludo,  m diis  c5« 

9 1 rum  pacrisccrcaiut  t sAimum  lilii,  dt  ibi  eum  fequi*  muD.  ebnclur.c0nvl.4t.vcrl  ampUainroctuuo  loco. 
UK  Io-Pla.de  pro  eo  cA  cex.fing.iD  l.ditimus.  $.  dpa*  Primo  Innitatur  conclulio»vi  non  procedar.  quo> 

tcr.ff.de cxcu.tut.vbi  Bal.  idcoqi  patrem  plurci  f bos  xd  naturalem  oblig.itionem » qua;  inicrcoscadit  dc 

fi-babcmfiptoviioduntaxatcapicecoltcdUteioluctc  dXdit»’vtcanquan>diucrU  pcrfor.arcooddcrcntur; 


tencriaAcruit  idem  Bal.in  larriam.col.pe.verf.mOdo 
4idcnduiu.C.decxccuc.Tei  lod.pro  qOa  gUnftnita 
pe  accumulat, & infert  Ai»d.THra<f.irtl.livnquairr,tn‘ 
prxf  nu.'i;.vcrr.iam  fatistcxt.C.defeuoc.  donabi 
AoipliuicjicadcmdcduciiutcOfyrhifrone',  qiiedv 
fi  pater  cbfiicaiur.fccommifiAcdcIidhim,  vtliWTCt 
iilium,dc  fuerit  propter  conft(rioitC  Arrpertftn»a^  po- 
•9}  fkirepcriatut,9filius.dc>iqQeritaton  dcbckftWus 
puniri»  vt  itaahasconcigilTcteAatur  Andr.Ifer.iBfi. 

' publici  latroacs.de  paccccncn.jnvrib.fcudo.iicain 
contrarium  vidcanircontex.iH  l.qut  fcruum.ff.dcIiC 
fertog  ad.  vt  ioquu  Sapta  iiuU.vf  t.nu.l.verlV  < 

Q^iinctianacxhoc  dttcrminat  Bait.  m 1.  indclin- 
do.fi.vlt.in  diAjlefiiraquodnAatutum'pr>'hlb<tatvb 
na.  duodecim  dominas inuirati  ad  nepnas,  & pater 
^ filius  limul  duxerint  vaores»  & inuitatz  fint  24.1  pB 
tdfbsincidtdc  t iBifaenam^ftatua.qQlaVnlcz  nuptiae  ^ 
KpataDmr;pcr  l.patiis,dc  fil>jiAalc  vulg.de  pup.  qua  11 
l^fquam  Ang  ibfiinu.6.auii  mento  t oppugnet ; qiro^ 
piam  rc  vera  dq«  Tunc  b^ip  tam  quoad  perlonas 
oidiniccs » quam  quoad  iblcmniiatem  matricnonii  i 
fuam  ciiam  quoad  cffedum»&  lubAantid»ide6  con* 
naftacuiumooneRvcntum.  < 

Quampluspalia  lupcnotibosfimilMma»  3c  tcHio« 
Miiomcdiirp>aAcrrcmmiroeTiraqQcllui  hoc  labo* 
n 1cimA«  ’ <;&i  m d.  1.  tj  vnquam , m eadem  * 

pttBvi  b cgusiuMc  parentum  affectum»  vf 

iexceotaahaadeoftclofionis  huius 
wsohcvi&iptBmxoxgai^  vi  lbiopud  cum  videat 


21  ndcnini  filius  pro  patre, hec  parcrpiofitioltenemr, 

* ytbi.2.;.dc4-C.iicH)iiispropairc,dc  conmuinirer 
Cradhltrc  Bart.ac  .ilii  m Ifratcr  4 Aatrc.ff.de  condid; 
iMtebtt4)u>busadhatfcc  loan.Coraf.ind.Lvlt.  numc. 
iprverf.  vltraquos. 

Sublitimatui  h^elmiiRitio»vtnon  habeat  locum» 
cum  pater  loops  pecuniam  mutuo  acceptam  in  ali* 
ituma  HhOruincomiCFtU.  nam  ad  illud  debirnqipa* 
ziHfnum  filij  poAei  dioiceseAcCti  t unentur,  t.ci.  qui  . 
Clqtiodcumco.itadocctBir.ini. his  fohs.nu.?  ffJde 
condid.lndeb.i  bi  Ang.hoc  firm.ir  per  I .vlt.  fi.de  cev 
pet  quem  fac.crit»b(.  I.a.  i.tMd  leg.  Rho.de  iadit. licet 
ibi  Barcin  hoc  reliquerit  cogitandum,  quod  Banoli 
didunf  notabile  dt  Angulare  appellar  Rom.in  fing. 
aft  s.iAclp  patcr  pauper  vbi  addcn.nonnuliosallcgac  \ 
concordes»  dchanccandomBaitoh  Angularem dO-  * 
Ahnadicit  Fran.Cruncn.in  Ang.  ;7.incip.tu  mutua» 
Ui.vtH  itidem  addcn.alioscitant,idcin  lenArCxpiti 
caucc.246.incip.quid  fi  parer  cA  paup.ac  lo  CoraCi* 
d.LfVxterd  fiairc.yquaAriirn.nU.2. tt.de  cddic  indeb. 
Secundo  concluAonC  limitabis»vt  vera  At,  quoad 
li  filiosio  patns  poicfiatecdAitutos,fccu«tquoad  cmSr*. 
oipatosi  qui  cu  patre  vna  pctfbna  non  prxramunnir» 
ita  uadidti glo.in  I.A  mater.S.A  quis  hominrm.ff.de  ' 
excepf.rci  ludi.Ac  fenAt  lai.in  d.l.vlt.col.a.  lub  num. 
f.vcn.icciiQdointditgc,per  ea»quzibi  altegat.Hmc 
duenir,quod  filiusemanapatus,venia  tam^  pnuspe* 
24 tifi, patrem  in  lurvocarcfnon  prohibcttir.l.vlt.C.de 
ifi  HM  vo#.dt  glo.  in  1.  lis  n ulla  de  iudic.*  vnde 

i<^br  MaJcardffVQl, It  ^ glb. 


glo.in  d.I.i.C  qui  «Ia.  vel  profcff.fc  excuf.  «ftimum 
bonotum  patris, *ftimumbonoru  fUijccnlcri  dixir, 
»5  in  filijstin  potcftate  loquitur.  An  aut  h^climitano 
procedat  in  cafud.l.vlt.vidcrir, qui  carcprobatinio. 
Coraf.ind.l.vlt.nu.  ts.vcrf.  fcd  neque  is cafus.  aciie- 
baft.Sapiaibi.nu.  lo-vert.iicm  qua:to. 

Declaranda  cft  cadt  hmitatio.vt  procedat, quoad 
e^usciuilesini  m liisemancipatuscxtrancusccnic- 
tur,l.vnica.S.cxtrancu.C.dcrci  vxo.adiio.fccusverd 
i6 1 quoad  iura  fangmnis,  & narurx,  qu*  emancipatio 
X7 1 non  di  ffoIuit.S.emaocipati.lnfti  dc  hzrcdi.qua:  ab 
inteila.defcr.l.ius  agnationis.ff.de  pa^.dc  l.q  ad  ado 
ption8.ff.de  adopt.ita  femit  Io.  Coraf.  in  d.l.  vlt.nu. 
I5.in  fi.C.dc  impub.ac  lo.  Baptift.  Cimatoriusin  rC'- 
pet.Uegatum.nu.54.vc1f.ifta  racio.ff.de  Icg.i. 

Terrio  limitat  conclufio,vt  locum  fibi  non  vendi 
cct  qft  pater  facit  aliquidmon  vt  priuatus,rcd  vt  per- 
al  fona  publica, t nam  tunc  non  cft  prefumendu  candi 
cirepcflbnam  cum  tiiio;itad.l.vlr.limiiat  Barba,  in 
conf  20.illud  afferam  in  incdiu,9  Deofupremo  vc* 
nif  in  orc.coI.7.vcrf  & hoc  tolli  pot  illud. vol.^t.  qu2 
rcfctr,3t  fequit  lo.Coraf  in  dl.vlt.lub  nu.17.vcrf.1uc 
fumcu  patcr.quoin  lococx  Gellio lib.  No8b.  Attic. 
ap  a.c.i.refcrt  Taurii  philoibphujita  ctiliudicaffc;  cu- 
iusvcibafunt  hic.  In  publicis  locis  inquit,  atq  mu- 
neribus,atq  actionibus  patrum  iura  cu  hlionim.qui 
in  magiftratu  funr,ptatib.  collata  imcnquiciccre  pau 
Julinr.,<Stconniucrc;fcd  cu  extra  Rcmpublica  indo 
niellica  iciaiquc \ ua  fedcatur.ambultt  m conuiuio 
quoq,  f.imili3ridifcumbatur,tuin4nterhlmm  magi 
liratu , & patrem  priuaf u publicos  honores  cellare, 
naturales, 3c  gemmosexonn.  An  autem  hoc  incalu, 
pater  deftinatus  cxcquutorad  eroganda  bona  pau  , 
;opcrib.  polft  eligere  filium  tanquam  f pauperem,  in 
quem  ctpgct,cgregic  examinat  lo.Coral.  ind.l.vl(. 
nu.is.&  fcq.qucm  videre  penebs.  . 

Quarib  eandem  hmifOiVt  vera  fir,cr  ad  ca,qua:  iu-. 
31  rislunt;lccus,qnoadca,.tqusEluiufa<fti,inq  ibuspa 
ter , St  filias  eadem  pcrlbna  non  ccnlciui , vt  icnba  ■ 
iafind.l.vlr.iub  eodem  iiUin-vcrflimua  tamen  per 
niotusex  rex. l.cum  haeredes.  tF.dcacq.poffliibtuijgc* 
ibi  quudcorriarium,^.  maic  tenuit  gl.ml.cum  mi 
Jcs.b.i.exqmbuscaul.  maio. 

Qiiam  deciatatidc  imcll  igit  Ia  Coraf  vbifup^iu. 
31  ii.vafpiimus.in  fadis,qui1pcilona;cohxicni  ex 
jF.icdciimiadum  luftirdvlhpu  ler.  alroqiiin  tiibdii 
ibi  Coraiiuscum  h^bimtio  patiis, qiii  facb  eflihab^ 
tano  hili  «imfeaciir.  d fcuin  romus.^.vir.C.dc  agsHf; 

& cenlirlib.u.non  video, quo  padoni  his,qu^  frili 
luat  limpliciier  a regula  ii  recedendum , vt  latmv^bi 
per  eum.  1 • . 

- . Qjumo  limi'atur,  vt:non  procedat  in  his,  quat  po. 

3 ji>lii.i  tiurisluiu,iaquibusaon  curatur  patria  ptas^C 
1 1)3  q^.ff.ad  Trcb.dt  tellat  Bar-in  1.  Icniu.C.  qm  icfta. 
fac.poUna  lafin  dl.ilt.lub  d.nu.?.  verf  t /.hmjt..<p 
an  procedat, vident  Coral.ibimu.i6.vcrf  j.cafus  cU. 

Sexto  p5t  limitari:  nam  licet  pater,  <Sc  tilius  vna,dc 
eadem  pcrlonacenrcaniur8t  relectu  famiUx,idcft, 
34riiibitantix  tamen  differunt  f tanquam  caufa  dc  cau- 
jviaiu.  6c  ideo  appellatione  papis,  filius  1 non  cqprc- 
h4ndic,nec  8coiura, licet  hxc  corrclatiuadicant,  ita 
dcclar.3tuAng.de  Pcnglis.inrcper.  i.inlu,s.num.ix. 
verfin  iccundaparte.ft.dclibcr.  3c  pofthum. 

Septimo  limiiat,vtpatet,&  filius  non  iimccnfcn 
di  vnn,  & eadem  perlona  in  his,qux  vinculu  ammx 
36relpiaunt,1  qucmadmoduncc  vna  anima,  vtex  no 
Uris  dicit  enam  Bai.in  1 maximum  vitium.col.z.nu, 
374.11J  ii.C.dt;l»bcpta:tc.im6  nec  portio  tanimx,cmn 

xnima  nb  urcxiraducc,iicut  corpus, ex  Onhodoxo- 
aiimilentenuia,' vt  in.propolito  noftrodc  iuramenro 
dixit  Xiraq.in  d-l.vnquam  in  pixfat,  nuin.  I7.vcrlaus 
«dem  otHcma.Cdc  rcuocand.4ofW.nam  turamen- 
3Smm  vuius,  uon  cft  uftqt  ,t  aUoius,  vt  xuMa«.vcuur 
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tis.de  iureiu.de  in  l.gencraiitcr.in  prin.  Ccod  ribi.Tft 
per  hanc  ratiorem  refellit  idem  Tiraq.fupradiflo^vt  r 
eo  opinionem  Baiba.in  rrad.de  prcftan.Card.par  u 
q.i.lubnum.  26.vcrl^6.CarditiaLvus,ibj,dtexdido  • 
$9  Hoft.feiiticmis.  hiins  valalltis  non  tcncaf  f iurarc  , 
fidciiiat8  ipii  patri,  cu  (it  yna  vtriu^  dt  cad^flona, 

40  qucmadmoduncc  tenent  Cardinales  t iurarc  Papf^ 

4»  quia  iLiiu  pars  t corporis  ipftus,  vt  didr  fing.  Hoft.  in 
c.annqua.dc  ptiijilcglicct  Epifeopi  iurenn  e.  egoN- 
dc  lUiCiur.  vt  latius  ibi  per  iplUmmct  Tiraqu.  ^ 

CO  7^  e L V S ! O MCUni, 

A RGVMENTVM. 

An,8f  quando  pater  ftipu1ando,vcl  pacifcc- 
do  filio  priefumaturftipulatusjvthjtrcdi, .. 
an  vei  filio. 

IVMMARIVM. 

t PattrJlipulando,'Vtlpacifemdo filio  pr*fumitur fiiftils» 
rivii  btrtdi^non  vti filio. 

I Partntti  *d  bon*  Ithtrorum  mifirdtiofibtror  oultm  nstM 

parrntum  tommtini  votum  MdmittH. 

J Pattr/UpuLtndo filio,vft  ba  nd$  vtitur  im*  comtmmi, fis 
puUndb  vtt fiUo  iurt jptciali 

4 Iurt  edi  nonauttmj^teialt^uifqyitvlivtntfrffitmitur. 

5 Pater /iipuUndo filio  Jan  pofierorttmfuam^rifinmkt$r 

itipubUUi  ei,  vtt filio,  non  vti  baredi. 

b Pater  vbifiuofitpulatur  non  admeja  ptf/ona^fiusps» 

trisprajumuurjitputan  vttfilto. 

7 P*t*rJ{ipulaHdovnomodo,;jaltttrfilio,ipfivti fiUofrp 

fuiut:  u r fiipulari. 

. 8 Pater fitpuUndo  aliquid  ijuodptrfoHafiig,  tamquStndi. 

, utauutu  cohartiat  iffijiliofiipulatui prafitmhur. 

• P P^ffi^^fu^^pKofi^tSfi^ptconeefiafVtriufiiuedtbetetr. 
\f:Immututatp4trj,ijfiii/ifi,p,fittur,vtriufque  debetur. 

I I P aitrprafumtturjiipuiari filio,  vUfiUo,  non  vtibartdi„ 

quando  alt^uidjltpuUiui  quod Jui  natura  non  tranfit 
, ad  iipredas^trameoi. 

I i Paur  jiaeifiit^o  tmpbyteufimfibi , ijtfilqs  tprafumitmt  ■ 

$it  vttjiba^non  vu  uartdtbui  pacifet. 
xiEmpbyieuJumntfanfit  ad  barides  extraeuot.  .. 

l3^Empiijittufii{qualit$rdtutdtdtbtt,iuammurfratmm 

pquiduei  infiitjitoi.  s. 

fil§siliamrtpudiantihus  btrtdita- 

itmpaternam. 

1 4 Paurfiipulando  emphytnufim  ab  Eeekfia fibi,  ir filfsi/m 
prbJumaiurJ.tpuUiui  vtt  filqt . an  vu  bprtAiims  re- 

.yuij/iui. 

r Oipulando.vel  paci  Icendo  filio  prclumi 
1 • turindubioftipulatust  vt  hxrcdi,  non 

funphcitCTjV c I1I103  fic  mc  dotuii  gl.  in  l.fi  tibi  dec€. 
i.fi  pa4lus.fuper  vcr.prodait  Titiaibi  fcd  quid  fi  du 
bitet  ff.de  patoat  eo.ip  vi  inquit  Papin,  i C.  m l.fai* 
ptci.in  li  n.ffvpdc  libcn,  parentes  ad  bona  Irbcrorum 
a ratio  milcratipnis  t admittat, liberos  nat urx fumi l,Jc 
parentum  commune  votum, cum  alus  ad  hoc  allega 
ti^ab  cadangl.quaiu  quidem  optimi  loqui  dixit  iM  ‘ 
Bac  nu.S.  verf  quxro^juid  li  non  apparci.&  illius  vtff 
ba  aurea  appellai  ibid.Bal.dt  nu-i-vcifintcrda  dubi  • 
taiur.  prout  eandem  notabilfi  vocat,  nec  aliam  nod 
habere  luper  hoc  puncio  meliorem  allcuerat  cO  loci 
A ng.  nu.  1 .vcrl.ingl.  magna,  cainq  rt^rari  nocabi- 
laiijA  ad  ca  lupcrremitti  lolcrc,  inquit  Pau.  k C^ftr. 

* & tlla.m  >>wgis;4:dinunitcrapprobari,rcripiit  Alex. 

nu  7.vcr.incad.1b1, quod  tanquam  bxrcdi,qua  itidi  ’’ 
fimplicker  lcquiturfulg.dt  lai;im.z.ibiaic  taxera  m 
imgt<ii\ua  oiuiu  tu4>a.  cftdcm  ic  gio^-Bar. 

mi. 
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De  probationib. 

10  l.<)i  dr  fub  nu.].v<r.fi  vcr6  eft  dubio.tTde  verbob!. 
tc  ibid.cftcri  o{s.ac  id<  Bjr.  & alii  irti.  Gallus./,  i.ff. 
de  tib.dc  poHh.  vbi  inter  alios  Io.  Anr.Rub.mquir.cQ 

♦ hacconclunoncibittanlire*rdinaniicr  rciibcnics, 
Ot  c6cm  cITcIhTant  tradit  ibid  -La  ncci  Io.  Gal  I laa.nu. 
te.vcrf.rccundaCtcendufio  & ibid.de  hac  conclu- 
lione  lati  difletit  Fortunius  Gaisia.nu.^  f.ver.  i.alTu- 
mo  concIuCon{,cum  plu.&q.idC  voluit  Bal.io  auth. 
Cquas  ruinas  .cel.Miu.!.ver.i.patcr.C.de  (a  ctofxcc. 
ad  idem  tfidit  Alci,  ineonf  J6.  ponderatis  his,  nu.  J . 
de  ieq.vol.).in  conCt  14.  CAlideratis  hisuiu.7.  de  (cq. 
eo.vol.f.dc  in  conf.  j t . vilo  themate  ptxdido  ad  du- 

• bium.au.i5.vol.6.'  cfiemquoqi  dicit  Rui.  incdf.si. 
primo  videndu  cft  fub  nu.6.vol.  i .in  conf.i  daprimo 
quamf.nu.4.in  conr.toS.przmittcndum  e(I  nu.  1 r.dc 
in  conf.  a i i.rifa,&  bene  imelledla . nu.  a.co.  vol  1 . 

Iftins cooclulionis  caraiiocIi>qmqui  liipulatur 
Alio  vt  heredi,  liipulatur  de  iuiecoi ; qui  aut  hlio>vt 
} ilioKie  iuie  j rpill,  per  rcgulam.qd  alteri  Ilipulan  ne 
moporell.l.ftipulaiioilla.S  alten.flf.devctb.  obl.fed 
4 indubiofaciens  aQfipncfumiturvcllctvtiiurecoi, 
non  aQi  lute  fpecialil.intelld.vbi  Alex.Cdctcflam. 
inili.l.Ccatutio,v  bi  itidem  A lex.  col.d.fF.  dc  vulg.de 
pup.qua  ratione  vtitur  Arc.in  d.  l.quod  df  coi . 8.  ver. 
jelpondeo.de eam  probat  l.anceIIo.Galiau.inrepct. 
d./xjuidain  tcdienu.to.veti.r.ntconclo.licctibi.in 

11  jd  hoc  relinquat  cogitSdum  per  /iei  vero  Infti.  dc 
inutii  Jtipnla.fcd  eam  defendit,  d:  cdprobat  ibid.Io. 
Ant.Rubc.r.u.  1 49.vcr.alia  colligitur  conclulio. 

Limitand.1  cll  primo  loco  cOclufio.vt  vera  Iit, vbi 
pacet  liipulatur  (ibi,  dc  filiis , dc  Gc  (lipulanoairumit 
origine  in  petfona  panis : Iccus  ih  cll , vbi  Ilipulatuc 
dari  filio  poli  morcd  fuam:  dc  Gc  qu  non  cGct  Gipula 
tu»Gbi,led  tantuminodoGliis  looligatio  enim  inci- 
piet a^  eis  cauquam  Gliis , etiam  fi  non  Gmhxredcs; 
*;  necprxiumeiurcisvti  hxredibust  lliptilatu  : tex.cG 
in  l.9K>cunq,.$  .fiquisiu.fr.de  ve^obli.dc  in  I.Glius 
fam.S.cu  quis.IF.de  leg.  t.quas  l^es  ita  declarat  Ale. 
in  ddx)uod  dicitor,col.  i a.  fub  nu.  id.ver.  tamen  quo 
adeafum  nolbom,  dc  ibilarfubnu.ap.vctf.vndcrc- 
fponde  afacer.iF.de  vetb.obli.  vbiehim  pater  GlioGi- 
d pularurnonadmiflaperGina  ipliuspanis,tpnrfumi- 
tuf  flipulari  Glio.aia  voluit  Bal.in  d.l.Gtibi  deecm.S. 
C paQus,in  fin.ff.de  pad.  dc  in  d.autb.fi  quasminas. 
c^.;.fab  nu.5..C.de  lacroFEcclef.dc  A Icin  traH.pne 
fiimp.r^t.prerun)pt.;i.nu.4.ver.x.limitatur.quam 
limitationem  licet  nonnullis  eam  conctur  impugna 
le.Rub.  Alqx  in  d.l.  Gallus.$.  quidam  ccdlc.nu.i  so. 
verf  retenta,  tigo.  dc  fcquen.  ff.de  liber,  dc  pollhnm. 
tamen  ibi  in  fin.m1.15  t.,inquit  non  cflereccdcodum 
J incommuni.  • 

Secundo  limitatur, vf  non  h >bcatlocum,qn  pater 
llipulatus  fiiit  vno  mo  Gbi,  dc  alcero  filio;  tunc  enim 
7 podiimitur f ipfum  flipulaium  fiiifle  filionan^  filio, 
nonvclizrcdi.de  Gcipfifilio  acqiucitur allio vtilis, 
Ct  fi  non  Gt  hxrcs  patris  vt  placuitBal.Inc.  i.inprin. 
an  agna.vcl  fin.vcrf  dc  no. vbi  allegat, LScia.in  pein. 
iunfU  gl.in  vcr.vidcii.fi.rir  do.cau.mor.  ex  quo  Icx  - 
tucolligi  pbtboccicmplfi  huius  limitationis. nd  fi 
paler  lllpulcrar  fibi  fundum  i Scia  . hoc  padto,<p  ipfo 
ilipttIatoreptzmoricntcfundustcuettaF  ad  toa  do- 
tticd.poll  moHfa  veroScip  flipulcr  ipfis  libens, pizfa 
mit  flipulari  ipfis,vt  libcris.non  vt  lmcdib.Bild.re- 
fat,di  fequicAlc.ind.l.q>dFcoi.ia4fubnu.i6.adfi. 
Verf.limita  tn  diflam  concl.mulca  no.  dc  Ii  luncipQ 
fifio  noo  acquirir  dirclla  allio,  qux  acquin  t hqredi, 
vt  cenet  Bac.in  d.l.qidf  nu.  j.pccl.auus.n.  de  pac.do' 
u.dc  ibicQ.dc  hanclimit.ptobatlafcol.S.nu.aS.vcr. 
fecundo  muliu  notabiliter,  vbi  dicit  hanc  efle  appri- 
me notabile  limitatione,  dc  in  d.§.li  padius.in  Hn.  dc 
abeanbcflcicccdcndu  tcflafRub.  ind.  §.qui(Uce- 
fte.nu.  I ; 1 .licet  ibi  ei  nQnullisrcfellat.eande  fcquif 
Alci.ind.ptqfump.]  i.nu.d.vaf.  quarto  limitatur. 
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Tertio  conclononem  Hmiro.  vx  non^ccd.ir,qfl 
pjtcr (hpttlac  aliquid  tndtuidud  filio . quod  ipfi  per* 
fonxcohaTct:nliaoc  filius  viuo  patre  itatnn  admtt- 

8 nrartncchoccafu  vllopaclop6rpr«lumi.q»fuvTit 
. * patcrlbpulaaisvcihacredi.cu  mhitpampmudicct» 

lic  concludit  BaId.ind.l.GaIlus.$quidamrca^  coi. 
♦.lubnu.y.vcrttudic.ft^dcIib.&pdith  Sc  ibi  exteri, 
cjtenipluaficrcntcsin  viusidefi,  vbi  quisfiipulareitic 

9 vium  t pro  filiis : ni  cum  poflit  tale  ius , fit  p.mi, 

& tUiomlblidu  comperea*,  non  diminuit  ius  patriS, 
ifttid  cn  czem plu  n6ny  ilis  impugnat  idc  Rube-  A le. 
in  d./ .quidam  rc^lc.Cub  nu.  i } f.ac  fcq.vcrCicd  aducr 

lotcddd  vero  cfllt  in  priuilcgio  f immoniutis . na:n  fi 
Imperator  cdcedatpriuilcgifi  p.itri.5(  fiUis^filij  habe 
bum  immunitate  viuopatrcma  docet  Bar.  iu  d.^.  q • 
datu  rcfie.ou.  a.  verf.  quxro  fianml  dnt  immunitaie 
Dcriura,quac  ibi  allcgat-fic  ibncxtcri  iradut»in  pnmis 
Iaf.nu.)6.iSc  nu46.ver.  ite  ooxm  Bor.vbi  id  lare  cza> 
mjnatjVt  facit)  2c  Kubc.ibia.  i nu.io8.ver.vlt.  quztit 

* Bar.vfq  adnu.aia.&cumBar.tranllre^communi' 
ter  DoA.  fcfiamrLanccl.  Galliau.in  rcpc.d.S.qiudi 
rciie.mi.;7  veri’ circa  diClumB.irt.vbi  etiam  deda- 
utidc  fequimr  Alc.m  d.pr*rump.^ ; jiu.  y.vai-  tenio 
limitatur. 

Qiiartolimitadacficonclufioi  vtlocfi  fibi  vendi- 
cctjvbi  parer  ftipuUtur.vcJ  paciraturtiliofiipcrre,^ 
dc  lui  uacura  non  rranliradhzredem  rxirancumam 
u mncprxfumimrtfijpuiari  filio,  non  htrcdj,fccu$  fi 
tranlbat  ad  qucmiiber  extrancumnea  nadidit 
d.l. (i  ubi  dcce.S.n  pachis.nu.p. verf.  quomodo  aut.  it. 
dcpadiSiper  l.vr  iurifiurandi  bfi  bbei  i.  «leope.lib. 
& ibide  huius liniifationistfxcmpiOaffcrtincinphy- 
tcufiinam  qn  parer  recipit  empUvcculim  uro  fir*  V fi> 
i2  ilis  luis ) przluinitur  pacilci  t fibis,  vt  fi  Itj»,  no  fiitis, 
vt  hzKdibuSiquu  dc  natura  cmphyrcufiscfi.  q*  noa 
X j tranlcatad  lutredetn  f cxtraneumtvna  Auth  deno 
aiie.$.cinphytcufim.ex  hoc  et  ibi  inferens, <p  fi  parer 
infiiruerit  fiiios  in  dilpanb.pamb.  ru  emphyrcufisdi 
X4Uidcrur  t xquatircrj  tSc  fi  repudiarent  ha-rcdiratc  pa< 
15  ternam, cTnphytaifi.mt  debeant  habcrc.diccni  lioc 
tenere  lacoD.de  Belu.cf  circa  prm.an  agj.vd  fil.re* 
pu.hxrcd.hocidc  iplcmer  Bu.ccfirmauiriiui.f.Gal 
1ns.$.quidi  refte.  rub.nu.S.vcri  .rduertendum  in  c,^ 
ff.de  iib.3c  pofihu  in  i.vr  lufiurandi  Si.  fi  liberi,  nu.4. 
Si  fcq.iit  d-Lquod  diCitur.lub  mi  5 -Sc  6.  tt.de  verb  ob 
ii^.inconf.yy.indp.  Domihus  Amatus  in  con(il.6o. 
quxfiio  ifia  habet  dubia.  vo)u.  t atHaselt  conf  1 8 
inconf.58.c\  thcin.itcprfdido.in  i.dub.eodcmhb. 
l.dc  quod  in  his, qux  &6  cianicunt  ad  hxredcs  extra' 
neosrfcd  ad  filios  ramum,  pater  pr«fumaiurfiipuU' 

* rifilijs.vtfibj5,non vthscrcdibus,  •rommiinicofen- 
fu  (enlerccxtcci  iuris  imcrpreres,vt  Bal.in  d.f.  fi  pa- 
dus.fub nu. i.vbi  hoc  exemplis  ded.irar,vtin  operis 
libutoru , in fhido, & inemphy tcuii  Ecdeila Aica, 
Sc  ibi.  alii  omues,  dcio  d.  §■  quidam  rede,  & in  d.l.q» 
dicitur.ilfdemmcr  in  locis, quos  inprmcipio  iftmscd 
ciurionisciraujmus,ncitetUinfmmaringulos  nomi 
nem.jdem  Bal.in  dida  auth. fi  quasminas  nu.y.vcrf. 
modo  rclUt.C.dc  ucroi  bcclc.vbt  dc  relato  emphy - 
tcufiscxcmplo  »0  vtrxnquc  partem  dilpurar  6c  tan* 
dem  pro  hacopmionc  nofira concludit, ex  pluiibus 
quas  ibi  rcfeit  ranombus  dc  in  i. liberti  Jibert^j, coi. 
6.nu.i}.vcrffcdanquando,dcka.C.dcopc7.!iD  Ro 
man.in  conf.az.propjofira:  tn  i.dubaiu.x.  vbi  Hora. 
Mando.pltttcs  al  legat  concordes  in  addit.in  verb  eo 
pctat.lncra  A.  dcinconf.xy.vilafa  'ildienu.i.dc 2. 
Alex.inconfiS.vifisruNilifllmisdubicadontb.coI.i. 
ccx.niim.i.ctplur.rcq.  volu.i.  vbilcxcenraspiohac 
opinione  congeritaudoritates , ctin  conf.  1 1 9*  viib 
procefiii  caulx  tnter  D.  Beinardinam.  coi.^.nu.  ^.ct 

* fcq.v^.y.vbi  * communem  dicit.in  conf.  1 29.  pcrfpc 
diS  his.no.  I ct  fcq.vol . 5 .vbi  plurimos  allegaret  plu 
cib.ahjsip  iocit  ide  f emit  Alex,  dc  quibus  periai.  ia 

lo^i  MaftArdi,VQiit  Q^q  4 l.fi 
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l.fi  non  fortem./ .Hbcttus.  nu.j  5-  «im  feq.  vcrf.fccu- 
do  habes  cx  gl.de  condi,  indeb.  vbtmnumaosalioj 
jefathoc  comprobantes, Icd.cartcris  plenius  iftud 
c6firmauirLudo.Boloe.mconf.^8.intcllcao  Igitur 

* pundo,  fere  per  tor.  vbi  hanc  effe  magis  * commune 
Dodonim  fententii  alTcucrat,  camq;  infinitis  prope 
fcribcntium  audoritatibus  fulcit  • quas  per  te  videre 
poteris, prout  alias  6t  adducit  Io.  Nico.Arclar.  in  ad* 
dit.ad  Alciatum.qni  ciufdem  faitfcntcntias.indido 
trad.de praeflimpt.rcg.i.pra;lump.?i.inprin.6c  Illu- 
flri(s.Card.Alba.inlucubr3tio.adBar.md.l.fitibide 

ccm.S.fjpadus.ffdcpadis.  ’ 

Cxtciu  cuiTi  in  hoc  articulo  alij alia  lenierint,  ^ 
fciliccr  pater  llipulando  cmphytcufim  ab  Ecclcfia 

a6  profc,&  «llijs,tpri  fumat  itipulams  filiisj,  vt  hx-redi- 
bus  volentes,  q>  imo  emphyteufis  Ecclcfixfithodic 
tranfiroria  ad  ha-redes  extraneos,  vt  tenuit,  & plurib. 
confirmat  gloflie , 6c  exterorum  audoritatib.Cor.in 
conLi  ? ipix.nirtcndum  cft.nu.i  j.vcrf.fcd  cft  aducr 
rcndum.vol.2.&.  in  cof.17?.  in  ptxfentiftipu  latione, 
a nu.i  3.vl'q;  ad  fi.c6filij.eo.  vol.z.  & alii  plurcsad  id 
relati  a Iulio  Claro  lib.  ;.fnia^  S.emphyrcufis.q.iS. 
Verf.  cotrariam  vcr6fhlani,6c  cum  tota  hxc  quxflio 
pcndc.it  ab  illa  alia  qucftionc,an,5cqn  einphyfcufis 
rranicic  ad  hxrcdcscxtrancos,  quinon  vf  cflciflius 
loci  iccirco  inprxlcniia ab iftisexaminandis  Juper- 

icdcrcfarius  efie  duxirprxfdtim  cum  hacoTa  dode, 
& plene  difcolTa  deprehenderim  i Didaco  , Couarr. 
varia.rcrol.lib.2.c.i«.pcr  tot.  quib.  in  locis  hic  adeo 
egregie, fit  diftinde  traduntur,  vt  nihil  fupra.Siquid 
tibi  Icduri  iti  hac  materia  occurret , ad  hos  audores 
confugio.  PofTem  et  hic  a liquas  annedera  dubi  tatio 
nesin  hoc  propofitonoftro.quas  non  cx.tmtno;cunri 
cx  omnibusfcnbcntibus,quosin  hac  conclufionc  ei 
tauimus,rclatisin  locis,vnus  lo  Ant.Rubc-in  vnuni 
congeflem , & plene , ac  vberrime  dilcuflcnt  in  d.j? . 
quidam  rede.  i nu.  1 29-  vfquc  ad  finem  repetitionis 
auldcm.S.adhunc  mc.ledorcmquc  rcijcio. 

coTicLrsJo  aiCLVu/. 

ARGVMENTVM. 

An , & in  quibus  ex  patientia  praefumatut 
conCenlus.  V 

SVMMARIVM. 

1 Patientia  toniunEla  eu fcitntia facit  prajumi  e9rt/infum. 

^ Patuntu  dmtur  quoddam  mandatum , O'  aqtvf  aratur 
ratijicatiom. 

j 'BavitU , qut  tx  dijpojitiont  jiatuii  offmdipojfunt  fi  ve- 
niunt  in  Ciuitasc/cienttt&patienu  Prvtetpe,nonfunt 
ojjmdtndi^quiu  tda ftentta,  ^ patientia  Iwo  Jiturita' 
tiitft. 

4 Patiens  aliquem  pro  tutore  quatuor  menfium  Ipatio fege- 

rertytatelam  dii  remififie  prafumiiur. 

5 Gerens  Je  proheumttnente  yfesente,  ej  patiente  fuptriort 

prajn  wiur  ab  to  babert  mandatum,  vt  taliter je  gerere 
pcjjit. 

6 Bpsjaput  patsens  locum  aliquem  longo  tempore  pro  Et- 

citfia  babert , 6"  coli  ,pretjumttur  praJUtifie  tonfmfum 
dbiattio. 

7 Patientia  Principis  bahet  vimpriuilegyjiu  confirmatio- 

nts. 

S Liber  rationum,  qui  in  aliquo  nomine  diu patiite  domino 
cmccUatus  permanfit,  eius  confinfu  cactHatuspr^fumi- 
tur,&  abeo,qui  cancellarepotust, 

9 Creditor  qm  ix  fiatuisdijpojitione  potefi  ratione fuj^ieio- 
ms facere  capere  ddiim  tm,JifujpittQninoutrtt,  ijdiu 
taeucruprffumttur  tUtuspeffonam  licet  Juipeitam  ap- 


probafi.Et  quod  tempus  requiratur, iadieu  arbitrio  n 
ltnqustura.n1ki.nuAo. 

I r Mubtr fetens  maiitum  vergere  ad  inopiam^  iy  dotem  per 

decem  annos  tton  ptU  ns,  amplius  eam  petere  non potefi, 
i t Fratres patseatis  alitrum  frati  tm  exbpr editote  dotem fi- 
lig  dare,portiontm  fuamdonaifeprpfumuntur. 

X j Statutum jmihtma  Prtncipc  d fubdttis  eo patiente  ni 

receptumjnonlsgat. 

Quod  declaratur  procedere  quando  non  recipitur  a mato  • 
npartefecusfi  aminort.ibtd.nu.\^, 

SJ  Patientia purgdtvitiumfolemottatss  omifif, 

16  Filiusfi  st atutoprobibtaturjme patris  Uemtia  contrahe- 

re  fi  vendit  eofuente,  patienuprpjumilur  bctntiait% 
Uruemjfe . 

1 7 Infirumenta  conft£la  d non  bab/nte  ouHorHatcm  feien- 

tefiy patiente fuperiore  valent. 

1 8 Cotfuetudo  longtj/imi  temporis  tolerata per  fuperiore  mo 

nnfierij  excujdt  contrauenientes  ys , qup  funt  de  prpet- 
pto  rtgulj, dummodo  non  fit  in  bts,qu(  Junt  de  fubfian 
ttaltbus  tpfius  regul/. 

j 9 Procurator  domtnoprftudicat  ,fito  fidente , iy  patsenU 
excedit fines  mandati. 

20  Agens  in  sudicio  ad  .c. tufam  ad  me  ipeiJanttm  me  fiienUt 

ey patiente, videtur  tabere  mandatum.  • 
zi  y icegerens fati  i dicitur  babeyc  mandati  ex  toyquod jcitft 
te,& patiente  fuperiore  officium  fuum  txervet  '. 

I I Laudum  latum  non  prf  cedente  compromtj/b  nomvalet. 

2 1 Laudumdn  quo  arbsterpartibui  prpfintsbus,  typatsftib. 

didtyVifocompromiJfo  tn  nos ja fio, valet  etiam finulUt 
extat  compromijfum.  a ' 

14  Procurator  faciens  incidere  dominum  in ppnaptf  domint 
fcienu,jy patiente, videtu^  babert  mandatum,quia  pa- 
tientia mandatt  loco  efi. 

aj  PrffenSitf  tacens  maxime  quando  de  cius fauort  agitur, 
habetur  pro  confentiente.  , 

16  Contumax  habetur  pro  tonfeniiente.  fci. 

Z"]  Procuratori  excedenti  fines  mandati  dominus  fcitmp,iy 
patiens  videtur  conjentirt.  . 

z%  Patientia  facit  prp fumi  rem  jfionte  fafiam,  iymttum 
purgat.  L 

29  Patientia per  Idpjitm  longi  temporis, prpfumitur  conuer- 
fain  conjenfum. 

^0  Patscntsa SH bss yqupreqmrunt  feripturam non  inducit 
confetfum. 

^ upatitntsa  in  his,  qup  txprejfum  tonftnfum,  iyaflum  ve- 
rum requirunt, conjenfum  Honfautprifumi. 

3 2 Paticnsiiy fidens  sn  his,qupfunt  magni  prpsuditynon  ha 
betur  pro  confentiente. 

S } patiens,  fy Jdens in  afiu partim oneroJb,parlim vtilinb 
videtur  confintsre.  ii- 

PaUttiua,fy  fidentia  inducit  confmjum  in  bis , que  funt 
luodui  prpiudicy. 

Patientia  concurrente  titulo  tonjinfumfadtprpfnmi. 

3 6 Fidciujfor  tutoris  fidenter  patiens  nomen  fuit  fcribi  apud  . 

adla  fauore pupiUi  remanet  obligatus. 

37  Patiens  filiumjuum  decurionem  creari, prpfumitur con-. 

fcntirtyfy  tenetur  ad  vniuerfamunera  fiho  iniunfla. 

38  Patiens  filium  dari  tutorem  pupillo  obligatur. 

39  Patiens, iyfcsent  fauore  EccUfip,iy  emufeunqut pipeaue 

fif  habetur  pro  cottjentuatt. 

40  Patuniiafiy  taciturnitas , quando  aliquis  in  celebreitioTH 

cont  raflusficeret  apponi  aliquid  sus patiitis  diminuet 
ftcitprefumi  illum  confinfifit. 

41  Patiens  remJibipignoraiamalunariprpfumitUMtonfen- 

tire,fy  pignus  rcmtttert. 

4Z  Patiens  aliquid fieri  dolose  contra  liges,  vel per  contuma- 
dam,  baeeturpro  confindente. 

43  Conduilore,iy  locatore  finito  ttmpweptrfifientibus  in  lo 

cationepreefumitue  locat  S0  renouata. 

44  Patientia  aliquo  afiu  conjirmataiaducit  conftnfum  etiS 

in  preeiudtctalijfimts. 

4 J i» atuns  aliquidjun  a conjanguinto, preefumitur  conjin- 

ure,fy  ratum  babere. 

Quod 
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Qgoi  itt\.  non proctdm  in  matrimonio  in  quo  txprtjsut 
, confmfut  rtquh-itur,  tfr  in  confanguintis,qutbu$  rtut- 

rtntiadtbrturMiid.  num.^b. 

iiJ  fatkns  aJdquid  fitri^quod  imptdirt  nonpoUrattConfm- 
tinnonvtdttur . 

4$  Culpa  carrt,qui feit^td probibtrt  non  Mttfi . 

49  Patitns  aliquid  fitri^quodiniurt  ptrjonali  tonjifiit^ctii 

fiimptdirt  pottrat  non  prafumttureonfmUre . 

50  'Patientia  in  a^iu  difformi  non  inducit  (or^tnfum. 

it  Patiens  aliquid  fitrucum  furet  ius  fuumjtbijaluum  re- 
manmjaoncjtdttur  probart^quod  agitur /uc  Jihtprg- 
iudieat. 

^2 Patiens  aliquid fitri^uodiurit  (ornmunis  d^ojitiossi  re- 
pugnet, nibil  agit. 

SjPatuntia  non  eontinuata  in  aHibus  fucc^iuumtrailu 
babtHtibus;ut  funt  datisimgabfUa,& ^siba , non  in- 
ducit confcnfum . 

'54  Pattens  in  deliiiii  non  habetur  pro  conjintientt . 

IPfS  ri  f t Ck  fcietuta , facit, 

] -1  dvIClJLlcl  j vtconfenlusprxluoiamr.  1.2. 

cum  ibi  not-pcrBart.C.dc  acq.poITci$.&  in  Lite  que 
litur.S.fi.fFloc.facit  gl.inI.Matniana.C.de  pnujcdiV. 
Bart-in  l.qux  dotis, cir.b.tf.ioLmatr.pcr  tcxt.inl.qua 
Tubcronis./.quidam.fF.dc  pecu  c.z.dcactul.in  6.gl. 
in  clcm.fxpc.S.qux  omnia.m  vctbo ; Non  contr.idi- 
c4tibns.de  verblig-Barf.in  Li.Odc  rciat.lib.i  i.Ang. 
inl.iiHJius.C.de  pctit.lixr.lartnl.quxdocis.nu.Si-u. 
foI,m3rrim.Dcc.conr.4op.vifoconl.nu.6,pofl  Alex, 
in  1. 2.§. volutate  tflol.njarr.Lcum  quid  ft.  ii  ccr.  pct. 
Arci.conr.iad.nuin.a.laf.l.ii  procurator, coLpcnult. 
circa  mcd.fi.de  condi.indcb.Fclyii.inc.iTatcrnitatis. 
colum-4.de  tedib  Seba  flAap.ini.qut  fepatris,nu.z4. 
C.vndc  iibc.Natt.conf.274.num.  t i.vol.  2.  & cotifii. 
25  rmtm.p.co.  voLCcphalconf  1 48.num.  i . & conC 
, 1 58.num.4D.de  cenf  i7z.num.  j.vol.2.IafBatt.  Dcc., 
dt  omnesin  Lii  ccttisannis-C-dc  pad.p  Batt.dc  abos 
in  Icg.  cum  de  ia  rem  vcrib.ft.de  vAir.fauunt  nut.pcc 
Aicx.conf  izz.fuper  i.qucftlib.4.Grat.coni'.9.num. 
1 4- volum.  i .Hanc  conclu  iionem  tcncc  cti  a m gLin  c. 
ianAarO  70.  diftin  & Imo.m  ccum  ecdefla  Sutrina. 
num.25.decau  po(Tcf&&  proprict.Nec  mirum  quid£ 
viderrdcbct,quod  patientia  cum  feientia  coniun^a 
2 cofcnfiim  inducercdicatur,cum  | patientia  iit  quod* 
dam  mandatum.vticribitinn. index  paitcdccani^ 

. dcrcfcnp.dt  xquiparatqrratifkauoni>vt voluit gl.in 
l.quo  enim.ff.rC  rat.hab.&facit  tcx.in  d.l.  quo  enim. 
Cur  enim  cum  videbat  ftcri  aliquid  non  damabat, 

, ficprofcllabaturcunipoflcr  t Wembigirureiimpu- 
tatur,n  cum  recuiare illi  licuit , tacere  maluit . Difti* 
cil4  enim  cil  cicdcre  cum , cuius  res  agitur  ii  conlen' 
tire  noluiilct , pati  potuiilc,  vt  tacendo  in  ciusprxiu- 
didum  resaiiqua  hcrcr.argum.l.ii  hypothccas.C.  de 
remiirioncpig.de  argum.l.fi  ftdciufTor.ia  2.§  pater.lT. 
dcpign.a^.fc  ibid.gl.de  l.Caius,  vbi  ctiagl.ft.de  pig. 
acl.&  in  Lfxpc.  ft'  dc  re  iud. 

£x  hac  conclufioncinfertur  primo,  quod  bannici 
quiexdirpofitionc  ftatutioifcndipolTunt,  fl  veniant 
• 3 in  ciuitate  fcicntc,&  patiente  Principe, non  fiunt  of- 
fendendi,quod  ilJafcieiuia,  Sc  patienti  a loco  fecu- 
ritaciseft.ita  voluitSaly.in  l.nullus.C.deiud.qucm 
refert, dc  icquiturIoan.de  Anan.in  cap.ilcurludxi  in 
4.coluiu.dc  ludxiSifSc  ibidem  Fdy.in  pen.  coL  Alex. 
confii.i07x:irca  iin.volurn.z.ad  quod  allegat.  L i.  §. 
fdcatuin,ft.dctribu.a^.l.x.^.magiftrum.ft'dccxcc- 
d-ti^f.&quod  not.glo.&  Dod.  in  cap.qui.1  circa,  dc 
€oni'aag.:i:atfinir.Natt.conf 274.num.i  1.  voluin.  2. 
]dcm  voluit  Mariil.conf  9 num.25.vb1  adducit  Ale. 
conf  1 .vlt.colum.voluin.  2.  & idem  Mariil.  qui  plu- 
res  adducit  conf.46.  num. ii.Si  diximus  in  coci.  i6x. 
itv  verS.bannitus.voL  1. 

Secutiub  colligitur  cx  hac  conclufionc , q>qui  ali- 
,quciD  patitur  fro  tutore  quatuoi  oienTium  Ipatio  ie 


4 gerere,  tutelam  filii  reinififlcvidciur.ifavoluitSoc. 
iun.conf87.nu.  16.  vol.  ;.ad  quod  alieg.  1.  quxritur.^. 
pcn.ft.de  zdil.cdi.de  autli.prcsby tcros.  C.  dc  epife.  Sc 
clcr.Ang.de  Sal.inau(h.matn,dc  auiz.vlt.q.  C.quan- 
do  mul.tut  ofF.  fun.  pof 

Tertio  infertur, quod  fi  quisgcflTitfc  pro  Locumte- 
ncnrc  alicuius  fu pcrioris  feieme,  & patiere  i pfo  fupcr 

5 riorc,vidcturf  taciti  illi  mandafle,  vtfcproLocum- 
rcncntcgcicrct.italaipfit  Gulicl.de  Cun.inl.  1.  in 
prin.decxcrci.aif.  vt  refert  Aiex.d.cofi.vlt.  coi.  vol. 
Z.&  voluit  Inn.incap. ex  parte  decani,  in  prin.de  re- 
fcrip.&  in  c.in  noftra.dcprocu.  Arch.in  c.  qui  adagi- 
dum.deprocu.in6.Mart'.conf9.uu.2d. 

Quarto  infertur,  quod  quando  locus  longo  tepore 
fcicntc,&  patiente  Epilcopopro  Eccicfia  habitus,  Sc 

6 cultuscft,  przlumiturf  eius  conlcnfus  intcrucnifrc.  ^ 
Archid.incap.ncmodcconfccratio.diftin^l.i.qucm 
fcquitur,&  refert  Socy. conf  270.  incip.  confideratis. 
col.z.in  fin. 

Quinto  dicit  Bal.in  1.2.  verf  illa  regula  cft  vera.  C. 

7 quxlitJdg.confuc.  quod  patientia  Principisf  habet 
yim  priuilcgi),fcu confirmationis, quem  referendo 
Icquitur  Mari.  fing.77.nu.5.& conf  46.nu.j2.ubiplu- 
res  ad  id  adduat. 

Sexto  infeitur,quod  quando  liber  rationum  alicu- 
ius,in  aliquo  nomine  repentur  cancellatus , cum  co 
fcicntc  , & patiente  ficdiu  permanlcnt  prxlumitur 

8 fcanccllatusciusconlcnluydc abeo,qui  cancellare 
potuit,  ira  conliilcndo  uoluit  Abb.  conf  7.  tria  circa 
primum.4.uetfex  fecundo  capite, lib.2.arg.c.i  .dc  fri- 
gid  & maicf.5c  1.  fi.  C.de  his,qui a non  domino  ma. 
Namque  ut  idem  ibifcribitimputandu  cftci,qui  in 
perniciem  fiiam  gefta , patientia , & taciturnitate  fir- 
mauiti&allcg.c.cumolnn  iun^.agi.Sc  d.lnn. 

Septimo  infertur, quod  lica  ftantcftatuto,  quod 
creditor  potlir  facere  capi  debitore  ratione  fufpicio- 
nis.-primo  debet  imclligi,ut  locum  h.-ibc.ir , qh  fufpi' 
ciodcnouopoft  contra^um  debitum  fupciucnit,ut 
uoiuitBaMni.ti.C.dcfpunra.SccundoqucK{licctdi' 
dacaufa  lufpicioniscmerlcrit  poli  comra^um  debi* 
tum  : fi  tamen  poftquam  creditori  hocnoiu  fiiiripfc 

p tacuitfpei  multum  teniy  .s,  antequam  petierit  dicia 
licentiam  faciendi  cum  capi,(tbi  imputetur,  quia  no 
poterit  pofted  faccrccu  capi ; qiiafi  vidcatiirproptcc 
illam  patientiam  , 6c  taciturnitatem  ciuspciibnain 
appiobadclicetlulpedam-ita  uoluit  Ang.  ini.  fiat- 
bitro.ii.fi.ft'.qui  rntird-cog.adqiiodalicgat.tex.in  1.  fi 
crcditores.ff.de  priuil.crcdi.3c  cum  rcfcrcdolcquitut 
Marffmg.2li4.tollc  inoras.nu.i.3c  z.ubi  etiam  cx  iif- 
dem  Dou. comprobat tcmpus,quo  qaurcnuncialfe 

touideturfcfremdicis  arbitrio  rclinquendurh.  hoc  jd£ 
fcnlltlo.Bap.dcCacciaiup.intcaa.luodcdcb.rurp. 
3cfugi.in  t5.coi.poft  prin.dc  dicit  hoc  ciTcualdc  no- 
tandum,3c  dicit  etiam  fuilTe  dc  mente  lac.  Butc-in  d. 
l.fi  crcditorcs.ft'.dcprjuil.cred.3c  Macia.  Soc-in  com- 
mcnto.l'uodcdila.car.4t4:ol.i.art.2o.q.28.ucr.j.€xi- . 
gitur,6c  dicit  cfte perpetuo  menti  tenendum. 

Ofl.iu6infcrtur,quod  jieermulier  incipiente  ma* 

11  ritouergere  ad  inopiam  podii  petere  dot  em , li  f ta- 
men pcc  decem  annosnon  pcti)t,fi  f'ciuit,3c  pafla  cft, 
non  ^tcfl  amplius  petere  dotem. ita  uoluit  Raph. 
Cuman.conl.p  j .nu.  1 . ubi  ad  id  allegat.  1.  in  rebus. 
omnis.C.  deiuredot. 

Nono  infertur , quod  G plurcs  fratres  habc3t  hacrc- 
ditaccRi  commun4,3c filix uniusdcturdosncmine. 

1 2 conrradiceme,ccnlcmurf  fratres  portionem  fu3  do-  , 
nafTe,ita decidit Dec.conf6d.nu4..uerf 7. principali-  . 
ter, ubi  ad  id  ailcg.Io.de  Imo.  in  quodam  liio  confil. 
incip.  in  cafu  przmiflb.  io  4xiub. 

tq  Decimo  infertur, quod  qn  ftatutumffitaPrincipc, 
3ciubdi(icorcicoie  , &paticmc  flaturum  non  rcci* 
piunt,imo  contrarium  eiusdifpoficioni  ieruatur , fla- 
tutu  illud  non  ligat : prxfiimituc  coiui  Pcinccps  coa- 

fentire, 

. V*  * 

ii  . - r 


Dlgillzed  by  Qoogie 


lofephi  Mafcardi 


fenrite.vt  voluUFrin.de  Are-eonC  n.  nu.  4.  verf.fed 
oftendirarex  i.cipite.vbi  id  id  illpg.Card.io  c.  i.  de 
treugAc  pa.&lmo.Abb.quiaIlcgJrtext.  inc.quiop- 
time./.i.4-dift.&  quod  nain  c-cum  olim.de  cIcc.cA* 
iug.gI.inc.deUbcl!is.2.dift.idem  voluit  A ot.  Butr.  in 

c. mi^  atca  deconfanguin.dc  alfinit.  vbi  dicit , quod 
quando  lex  non  tecipimtfciente.Sc  patiente  fupetio- 
It,  taliilex  non  ligat, quia  ex  patientia,*  fcihia  prx- 
Ihmimtfupenor  velle  illam  lolleit.  quod  verum  ett 

14  fi  lex  non  recipiatur  itmaioti  parte  populi, fecusfii 
minori  parte.quia  non  debet  clTe  in  poicllaie  mino- 
ris partis  legem  prout  ei  placuerit  obletuarciVt  voluit 
Abb.in  d.c.quia  citca  de  conlang.*  affin.qudm  refe- 
rendo fequiiut  ibidem. 

Vndecimo  infcrri  poteft . * pendet  ex  lupcadifia 

1 5 toncluf  quodt  patientia  purgat  vitium  folemnitatis 
omifle  MatCconf.io.nu.s  i.quod  dicit  fili Oe  de  mire 
Pct.de  Anch.conf.  1 11.  incip.  ex  narratis  in  fafio,  in 
i.col.vnde  fi  extat  ilatutfi , quod  filius  non  polfitc6- 
trahere  (ineexptefla  licentia  patris,  fi  filius  vedit  mi- 

16  hitfciente , Sc  patiente  patre , cenfctur licentia  inter- 
ueniOc  ita  Matf.in  d.conCio.nu.aS.!c  dicit  hoc  fiuf- 
fe  de  mente  B.il.in  l.G  filius,  de  peti,  htrred. 

Duodecimbinfetiur.quod  fi  notarius condemna- 

17  tusdefalfo,  vcl  ille, qui  noneftnotariusfcceritt  in- 

flrumenia  feiente,  patiente , & non  prohibr.itc  fupe- 
rioreillcsad  quem  aliis  Ipeaatet  concOio  notatio- 
luin.  illa  valent.  . , , , 

Deciinotettidinfatur,  quod  confuctudolongilU- 
mitempotis  tolerata  per  liipcriotem  monallcrii  ex- 
I S culattcontrauenicntciregulx  aiam  in  his,  qui  lunt 
dc  prxeepto  ipfius  tegulx.ita  Fel.  in  c.  nam  concupi- 
fcicntiam.in  4-COl.nu.  1 t.'dc  confti.  quod  ta  me  Abb. 
in  c.relatum.nu.b.necler.vel  raona.  rcfttingit  ,dum- 
modo  non  fit  in  his,qu?  funt  dcfiiblianiialib.de  qui- 
busvidcpcr eundem  Abb.inc.cum  ad  monafienu. 
de  fta.tcg.*  in c.Dcus.qui. devi.  4t  hon.clct. 

Uccimoquarto  infemit,quod  fi  procurator  exce- 
ipdit  fines  mandati  domino  fciente,*  patiente,  t pt*- 
iud1catdom1no.itaBa1b.inc.comolim.ell.in4.car. 
coi . 1 . dc  olfic.  dcicg.  quem  referendo  lequitur  Marfi 

d. confiio.  nu.2o. 

Decimoquinio  infimur,qnod  fi  quis  mouet  causi 
in  m Jicio  ad  me  (pefiiicm,*  ego  fcio,  & patior  mi- 
aohi  prciudK04)uia  vidcortfibidcdiflc  mandaium.ita 
Knmconf.  iTo.incip.fciebant  perdofir.no.  lnn<K.in 
c.cx  parte  decani,  dc  rcfalpt.  & in  c.  cum  olim  Abb. 
deolficdcicg  Bart.inl.fimatcr.$.hociure.ff4lccx- 
cept.rciiiid.Bal.inl.licci.C.deptocur.R.om.inl  qu{ 
doiis.col.  1 2.  veri. item  in  quanrum.fi.rol.inatr.Alcx. 
conli1s7.vilb1nnmmcoto.nu.12.  lib.  2.  Batba.confi 
6.fitipramcfi.col.'.vcrf.fiicitin  fimililib.  i.&  conC 
70.pixclari.coL|.vcrl.;.prxmiiro.|ib.a.vbi  dicit  bic 
* cfle*communcm  opinionem , & ideo  dixit  Bal.in  I. 

exeeuiorc.C.dccxecu.rei  iud.col.4.quoddiciiurfiitis 
zi  coniiaicdemandatot  vicegercncis4|uandoipfi;ri- 
ccgcrcns  facit  officium  fucutc,*  patiente  fiipctiorci 
vel  co,qui  pncfitab. 

Ciecimulcxib  infertur , quod  licet  non  valeat  lan- 
izdunilaiunitnon  pizcedcntecompramiiro,vihabc. 
lurir,  ccxaminata.de  confir.vtiL  vcl  inutil.  vt  voluit 
Ba  I in  tit.de  pa.Conllan.in  vcib.femcntix  quimo4c 
cit  dcmcmcbal.inl.fifocictatcm.S.atbitrorii.  iii  it. 
qiiaril.  ff.  pio  ibc.  tamen  fi  atbiter  in  tali  laudo  dicit , 
vilb  comptomiflb  in  nos  fado  panibus  pnrfcmibus, 
ai  * patieniibus.valctftalclaudum,licctnonpi^ccfie- 
nt  aliquod coniptoinifium. na  dixit  Mailiin  d.  conf. 
lo.nu.a  2.de  mCte  ladc  Imol.pofi  Ang.  io  1.  IcieodU 
cicca  fi  if.  de  vctb.oblig. 

Dccimofcptimb  inferturi  quod  fi  ,pcuratoc  fecerit 
24  incidcrciduminum  in  poenam , licet  non  habeat  le- 
gitimum inandailinamen  ti  dominos  Icit,  & patitur, 
patscDua  habetur  loco  uundao.ua  fialtUni.  2.  S4t 


nOxa.qiicm  refiut,Sc  fequimr  Martin  diflo  cont  td 
num.  1 1. 

Ampliamr  prima  conclufio,  vt  procedat  maximi 
2;  cum  de  alicuius  fauore  agiturfiunc  enim  przfens,  fic ' 
tacens  habetur  pro  conlcntiCic,  vc  not-pet  gl.de  alios 
in  l.qui  patirar.lf.man.  quod  enam  fenfit  glof.  m c.is> ' 
ati  lacctde  rcg.iur.in  6.1. fi  remunerandi.  $.  fi  pafiuri 
C.man.Bar.in  quzftiamulier  habens, vert  5.  proba- 

tur. Capra.conclutss.nu.  ia.dt  ti. 

Ampliatur  fccundoivi  multo  magis  procedat  cd- 

26  currentetcontumacia  alicuius;  vcluti  ficitams  aliqs 
non  compareardiabcrarcnim  pro  confcniientc,l.  n6 
alienum,* l.dc anate. P.  i.lf.dcintcrrog  ait. c. fi.de 
iiiram.calum.c.fi  poli  pnAimin  dcconfcf.Iib.  6.glo. 
in  d.c.is,q  tacci.l.i.S.poena.vbigl.*Bart.ff.  deliber. 
agno.Capra.fiip.alleg.concl.nu.  5*7. 

Ampliatur  tenio , vt  procedat  ctii  in  ptocuratene 

27  qui  excedit  fines  mandatimam  dominus  t icicns,  & 
patiens  vidcturconfcntite  Fcl.  in  c.  fratcrniiatis.cpl. 
4dctc(lib * inc.i.cxtta  vtlit.nocon.-iil.  n.uin.c6f. 
j 5.no.  I a.voI. I.  iat  in  I.  fi  procurator,  coi.  pen.  circa 
mcd.fF.dccond.indebAc  vide  hanc  materia  laticxa- 
minacam  infra  in  verbo.piirilicaiio,*  liip.  in  i4.illa. 

Ampliamr quano,  VI eiiam  procedat  in  mena  ;ni 

28  longat  patientia  facit  prifimii  rem  fp6te  faciam , 4c 
memm  purgat. Bal  in  ttad.rcifma.  qu!  poluit  in  rab. 
C.fi  quis  aliwem  refla.  prohlb.$oc.cont2  ip.num.l. 
Bald.  ini. a.  C.quod  mct.cau.qiios  tcfcR  fequiiunjnc 
Farif.conrto.nu.6o.vol.i.*  hinc  Martin  fing.  284. 

apinfi.dixit^iuod  patientia  tper  lapfum  longi  tempo- 
ris prifismiturconucTTa  in  confenium. 

Limitamt  primo  conclufio,  vt  nbproccd.it  in  his, 
joquiicquimntfctipmiaminam  in  eisttacimrnitas,* 
patientia  non  inducunt  contentum. ita  bmitar  Iat  in 
1.1.1  l.col.  vett  iiem  per  pndiflam  communem  c6- 
elutionem  .C.de  iiireemphy.*  in  l.2.49.col.codem 
tii.qucm  refetido  lequitur  Marf.fing.  ue.  fi  bene  fis 
inemor.nu-  2.  Agcncralitcr in lisiqui requirant ex- 
prclTum  confenium,*  a*S  veiumiconfcnius  ex  fola 
} I paticmiatnon  piacfumimr.  caprum  proparaulis . dc 
coflrecr.d1llinCt4.glo. in  d.cistqui  tacet.  & in  cap.r. 
x7.di(lir.cl.Bil.inUicet  Cdeiuralclib.  Capra  tupra, 
cita1.regul.nu45. 

Li  m itamr  fecundo  nfi  procedere  in  iis,  qur  pixin- 
]2  dicium  affcmntiin  t iisctcoiniregolariicifcica»,* 
patiens  non  haberar  procootenticore,  vtvoluit  glo. 
in  i.qui  patiiur.ff.mandJ.  filiustimil.if . inuitus.  it.  dc 
procu.Alcx.cont]4.no.8.1ib.7.*eont  180.nu.4co- 
dem  vol.*  conl.t62.nu.p.co.iib. vbi  plus  dicit,  quod 
}l  inadupartimloirerofoipartinivtilifcicniia,*  pa- 
tientia non  inducit  conlcnfum , Ceph  eont  1 75.  nu. 
2p.Roin.coni:  i r i.nu.j.not.pcrgl.  * Dyn.in  cap.  is, 
qui  tacct.de  reg  iurJn  d.lnn.  in  c.  in  Gchcfi.  de  cie*. 
Bal.in  1. fi  line.t  .ad  Vellcian.  Saly.  in  1.  innirus.Cdc 
ptocui.Innoecii.Hofiicn  * loan.And.inc  Cumina, 
dcelccl  * Archid.incap.diaconi.  iS.dillinA.  I.  qot 

vas. S.vcfire.*  l.pcn.ff.defiir.Sublimitamt  hgc  limi- 
84  tatio.i  r non  procedatf  in  ijs,  qui  funt  medici  pmiu- 

dicii.hfilinijsconfenrusex  patientia, *lciemia  prg- 
liimirativt  no.inl.pcn  C.commu.diuid.no.gl  * Bat. 
in  l4um  dc  in  rem  vcrlo.ff.de  vfii.&  no.  idem  Bart.in 
lua  dii'put.quz  incipit  qpxdam  mulier,  glot  Dyn.* 
Bar.inl.i.li.fi.ff.dcaqua  plu.aicen.*  no.  in  c.  perae- 
* nit.de  cenfi.*  ell  ■ communisopin.vt  tcllamr  Alex, 
coni.  1 1) .Qu.p.1  ib.4.  * id  Ictibit  etiam  Batt.  in  i.  que 
dotis.poft  nu.io.lif.tbluMi)atr. 

biiblimitamr  Icciindo.vi  noii  piecedat,quando  cu 
} 5 patientia, t*  fcicmta  concurretet  timius ; nam  licet 
patiens  rtfuain  pollidctcaon  vidcararconcdrifTcti' 
tulum;  tamen  li  iHc  poflcilbr  haberet  mutum  alifidi 
cx patientia  dommi  prcrumrtciutconrcnfiit.1.  fi  fi- 
lius.Cde  pcti.hxt.l.b  non  aliena. verfred  nbadtecit. 
tbdcacq.^m*a4d>duAlcx>eoiif.a2iJta.;Lvol4. 

Sublisu- 


. D^probationib* 

Subii  mitanirtcitio,vt  non  procedat  iauore  pupil- 
)dli:nam  fidciuiTor  tutoris  1 1 quipatiiurfcicntcr  nonnC 
ruam  feribi  apud  aAat  ctiatn  finonexpreisi  dicat  fe 
confcnme  velle,  tamen  fauore  pupilli  obligatus  erit, 
vt  voluit  Rom.conf.  1 1 j.nu.;.  vbi  ad  id  allcg.  1.  cum 
•ftendimus.§.ii.fiF.de  fideiuflbr.tur.&  idem  voluitgi. 
it  Dyn  io  d.reg.is,qui  tacet  de  rcg.iur.  io  6.  Capra  lu- 

Ka  cit.reg.j  s.nu.  tS.vbi  pr^Krea  ad  id  adducit  D.Ni* 
um  in  cap.  nonne  de  pra;rump.  de  tcftatur  hanc  elTc 
*cominunem  opinionem. 

Sublimitatur quarto  non  procedere ^uore  reipu- 
bUcaemam  G Glitufam.raccutc,  de  patiente  patre , de 
corio  creatur,fi  non  proteliciur , & dilVcnfum  expref* 
lyfiim  oftendat,conrcntirc  praefumitur,  f & tenetur  ad 
vniueria  munera  iniuda  ipG  Gliod.  2.  ft.ad  municip. 
Lhonores,circa  G.ft.  eodem  tit  Bat.inl.inuitus.  if.de 
procutudq;  voluere  Rom.d.conf.  1 1 ;.nu. & Capra 
rupracit.concluT.5s.1m.17.  & quoniam  Turnus  in  ma*  . 
tcria  , quando  pater  confentire  videatur  m cis  ,quz 
agunturperGliumialium  etiam  caium  retcrrchalKO 
ad  noGnim  propolitum  valde  pertinentem . Nam  ii 
Gliusfa.tutor,dccurpatrc  praciente, tacente,  & patien- 
te,tobligatur  iniblidum  protutela  tilij,  niG  protcile- 
tunde  conttadicat.l. GliusGimil.if.de  tute,  de  ibi  glof. 
BarLind.l.quzdotisvcrl.fallitfauorepupillorum-if. 
lbl.matr.de  in  1.4.$.vlt.  de  Gdciuilbri.  cur.  idem  Icntit 
Imo.ind.I.quz  dotis, dcgl.inl.ii  procurator.^.  G.tf.dc 
* hirc  Gla,quam  * communiter  a pprobari  duit  Ca  pra 
noGcrd.concluf.  55.nu.21.vb1  loluicea>quz in  con- 
trarium allegantur. 

■ . Sublimitatur  quinto  non  procedere  fauore  Ecclc* 
Gz,dc  cuiuTcunq;pizcaaiz.Nain  tunc  tac^s, f de  pa- 
tiens habetur  proconlbiuicntc  auth.G  Icruus  icicnre* 
OdccpiTc.di  clcr.cG  Icruus  fcicmc.  54.diG.Rom.d. 
conTjii.nu.4. 

SuUimiratur  Texto  non  procedere  limitationem, 
aequando  aJiquistin  celebratione,  aut  contrabf  us , aut 
acf  us  huiuTmodi  protcGarcrur , & dicer»  aliquid  per 
quod  intenderet  ius panis  diminuere,  tunccnim  al- 
Krotacente.de  patiente  in  contrad^  opponi , consS- 
Tus  illiiis  przfumitur.gl.ord.iRl.  G.  li.  item  ii  przdixe- 
ntbn  verbo  conTcnrcnintft.Dau.caupo.de  ftabu.  de  in  , 
bif  GdauQbr.in  vcrbb,tecuTarc.ff.q  iauTd.  cog.Rom. 
<LGonTi  j}.nu.4.adGn. 

Sublimitatur  feptimo  non proccderelimitariond, 
41  qtundo  alienaretur  res  Gbi  pignorata.Nam  tuefra- 
ccnsidc  patiens  id  Geri  confetur  conientire , de  pignus 
rcmittcre.i.ii  hvpothcc«s.C.dcremiT.  pig.de  ibidem 
gl.arg.l.GdciufTor,la  2.$.patcr.ff.dc  pignori,  de  ibi  gl. 
& in  l.Caius.ff.dc  pign  abf.de  in  l.fzpe.  ff.de  re  iudic. 
Capn  Tupracitata  conciaT.55.DU.  14.  Qua  de  te  dixi- 
IDUS  in  concluT  pignus. 

Sublimitatur  ot^auo  n5  procedere  in  patiente  ali* 
42  quid  fieritdolosc , de  contra  leges , vel  per  contuma- 
ciam.Nam  lunc  in  eius  prziudicium  pro  confeutictc 
babctur.qui  dolo»  vel  contumacitccpatitur , de  taccr, 
Batin  d.Lqazdotis.ff.Tolar.matiimon.  Bal.  ineteap. 
is,q  tacct.de  r^.hir.in  d.facitJ.G  Gne.C.ad  Vclleian. 
).non  alienum,  dei.  dcztatc.li.i.ffdeintctTOg.  abi.  e 
G.deiuram.calum.c.  lipoft  ptzftitum,dc  confeT.libi 
6.ibi  lo.And.in  gj.de  Hoft.de  Archid.  glo.in  d.cap.is, 
qoitacet.c.(lforte.65.difHnd.i.i.if.pGen3,  vbigladc 
Bar.tf.de liber,  agnoiccn.  Capra  fupra  citat  loconu-  - 
mcr.  (6.  vbi  prztctci  allegat  Dom.Nicolaum  in  cap. 
nonne  de  frxluinptio.  • » .i 

Sublimitatur  nono, vt  non  procedar  in  re  codu^a 
4?ad cenum tempus.  Nam  Ghnito temperet condu- 
btottde  locator  patiantur  locationem  locum  habere, 

A taceant,  tacite  videmur  in  aliam  locationem  con- 
ficncirc.l.item qu^itur.il.qui  implcto.tfdocati , & ibi 
* gl.Bar.A  alii.g1.ind.c.isquitacet,de  * cbmuniterhoc 
teneri  tcftaturCaptarup.cit.ioco,nu.8.  ..1 
, Suhltmit2tuxdcuo«Qoopxoccdexe>quandopa- 


Conci.  MCLViri-  ?to 

44 ter  patiendam  adiungcrerurteriamalrasabhisiquia 
tunc  przfumiturconicniusaiiin  piziudicialilfiiuiiS. 
Batin  l.quominus.S.Iulianus.  ff.  rem  rathab.Imo.ia 
c.cum  olim.deofti.delcg.Dom.Nicol.ind.  c.nonnc, 
de  przlumptio.qucm  allcg.  Capra  Ibpra  cit  loco,  vbi 

* etiam  tcftatur  hancelle*  communem  opinionem, 
quam  «iam  tenuit  Alex,  conf.i ; i.nu.4.  de  feqtvoi.2. 
Soc.iun.conf46.nu.  5.vcrf.  nec  obftatvol.z. 

Sublimitaturvndccimononproccdere,qnconiu-. . 
blus  fanguinc  ageret  aliquid  ; nam  confaoguineus 

45  tpaticnsid  Geri  przfumitur  confentire,  de  rarum  ha-  ' 
bcre  id  quod  propinquus agic.  Cyn.in  l.inuitus,  in  2. 
lcd.de  ibi  Bac.C.de  piocu.argum.i.G  Icruus.  tf.  de  do- 
natinter  vir.de  vxor.Bar.in  l.quzdotis.  Bal.  in  1.  G li- 

* nc.C.ad  Vcllcian.de  cft'  communis  opinio , vt  tcfta- 
turCafir.fupra  citioco,nu.;i.quod  tamcnfublimua 

46  no  procedere  in  matrimonio  t in  quo  expreftuscon- 
Tenlusrcquiritunde  in  confanguincis,  quibus  reuerd- 
tia  quxdam  haberi»  vcluii  in  patre,vtibi  per  eu  poif 
nu.ja.vtque  adnu.  f9. 

Limitatur  tertio  concluGo,vt  non  procedat  quan- 

47  do  quis  a du  al  Iter  i m pedite  non  poterat 'tunctenim 
tacendo, de  pancdoillumadum  Geri,  nemo  Gbiprz- 
iudicatJ^ar.in  l.Poinponius.Si.ra(um.  tf.deprocur.c. 
tuisdctcftibus,Alc.inl.de(cftatio.col.io.  ff.de  verbt 
Tignif.gl.in  l.Caius.ft’ de  pign.ad.  Abb.  in  cap.pcruc- 
nit.nu.S.decmptdt  vendit.  & Vulpclliuscdl.  14.  nu. 

1 ).de  conl.5  5.nu.9.Cui.iun.i.onf.34.num.  s.Soc.iun. 
conf.46.nu.  i.voluin.z.l.rcm  alienam,  ft.  de  conteah. 
cinptl.culpacarct.ftLdcrcg.iur.l.i.^.occifioncm  ver. , 
hocidco.ft.adSyllanian.l.Gquisin  graui,  in  prin.eO' 
dem  tit.l.fi  fundus.§.Gn.ft'.  locatu  l.i^igcrc.ft.  de  iurc 

48  patro.quibusin  locis  prrlpicub  probaiutitquodcul- 
pa  caret, qui  iCit»lcd  prohibere  non  poteft,  de  hanc  li- 

* mirationem  * communiter  approb.aticircdiuc Ca- 
pra d.conciuT.55mu47.5oc.  conT.  187.  in  conrtoucr- 
lia,nu.22.  vol.2. 

Limitatur  quartoconcluGo,vtnoB  procedatqua- 
dopreiudiciumeiusqui  tacendo  aliquid  Geri  p.itituc 

49  conUllittin  ime  perfonali : tue  enim  adeo  verum  cft 

patientem  non  pizliimi  conlcnrirc,vtctiam  fi  adum 
im  pedite  potuiUct^iihiiominus  tacaido  Gbi  no  prz- 
iudicet,v<puta , quando  ageretur  de  liberado  Gdciuf- 
Torem  debitoris  mei, qui  mihi  tcnctiuadione  perfo- 
nali  >tunc  enim  non  prslumor  tacendo  confentire: . 
idem  cft  in  omnibus  adionibus  perfonalibus»  in  qui- 
imstacendoquis  fibi  nonprziudicac.ita  voluit  Barr.  t 
in  d.l.quzdoris.poftnu.20.tf.fol.matrim.  quem  refe- 
rendo fequirurSoc.iun.coRf46.nu.i.vol.2.  de  proba-  . 
turcxl.fi  Gliusfamilias  ^.inuitum.ft^.dcprocutgl.in 
c.i.27-difUnbl-  . . 

Limitatur  quinto  non  procedere  in  ablu  difformi, 

yotpuiaadminiftrarcbonaaifCTTiis,  percipere  frudus, 
de  huiufmodi . Tunc  etenim  ex  fcicntia,&  paiicutiz 
nonprzfumirutconiaifus,ntlI  in  ijs,quz  funt  modki 
prziudicM-,  A in>isadquziialia$cracobliga(US.ira  1 
declarat  Bar.ind.l.quz  dotis.lf.foi.autr.  quem  fcqui- 
nirrcferendo  Ar«.conf.i59-nu.5.  1 

Limiraturlexto,vt  non  procedat  cdcluGoj^quado 

5 1 quisTcicbattiusfuum  faluii  Gbi  remanere : tue  entia.  1 
patiendo, & confent  iendo  non  videtur  probarc»quod 
agitunira  declarat  Gng.Ruyn.conTi62,nu.'^8.vol.J., i 
gl.inl.Gliusfamii.§.inuiturn.ff.dcprocur.  - .t 

Limitatur Icptimo  non  procedere M^uandoadus 

5 2 repugnattiuris  difpofitioni  - tunccnim  patientia hi-i  f 
hil  opcratunveKiti  G patiorTVtquis  de  remea  teftetur, 
mihi  enim  non  prziudico  , A qqi  tcftaturnihil  agk-^:«L 
Bal.inc.i.dcprohib.feu.ali.pcri.orha.vbi  ad  idpd- 
derartex.  ini.iiquado.  5. & generaliter.  Cdcinoffac. 
teftam.l.Gcut.JijlWifS-idecardffxiuibusinodis.  pign.vclt : 
hypothe.foluiLgl.in  c.piexunquc  Ji.quzft.7.  glo.inL 

Caius.ff.dcpign.ad.  ^ ’ x S 

5 3 Limitatur «idjuojwnb psoctdat mtabtu fucccfll- ; ^ 

uuin 


j ' . . 
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taim  frtdum  habcate.fi  non  phifquam  femcl  prarfti-. 
ta  efl  paiientia.Rcgula  «enim  gcn.cft » quod  in  adi- 
biMfucceflTmufntradum  habentibus  non  futficii  pa- 
tiemiam  pnl^itilTc  i principiOi  mfi  c6cinuaia  pwftc- 
tur.  Adus  autem  fuccefliui  fum  vcluti  gabelia,dati(i, 
& huiufmodi,qui  continufccxcrccntuc  »ita  voiuit  g|. 
quam  ibi  (equuniur  Bar.dc  Dod.  in  K corruptionem. 
C^c  vfufrud.Bar.inl.a.#.iicm  io  fado.  ff  dc  verbor. 

©blis.Crot.conf.96.nu.14*  . , . j i. 

54  Limitatur  Donooon  proccdcrctinfiirto»oc  inddi* 
aUinquibusiesularittrpr?rcns.J<  ucenj  non  habe- 
lur  pro  confcntienic,vt  habetur  in  l.qui  vas.vciarcJff. 
dc  hir.gl.in d.rcguia  is.qui  tacct.de  rcg.  lor.  in  6.1. i 5- 
fcd  in  eo.ff.ad  Sy  Uania.fic  ibi  Bart.Capra  lupra  aiJo- 
cu.num.56. 

C*tera,qu?  hic  dc  patientia  dauderare  potes.inlc* 
riusinv«bo  pi*fcripao,ficraoftcatiO)  cotnmodsui 
caplicabitmur. 

COWCLrj/O  CMCLIX. 
ARGVMENTVM. 
Paupertas  quando  prfffumatur,3c  quomo- 
doprobetuf- 

tVMMAniVM. 

f poHfHrqwirqMtprffiimHMr  nijBfrobrturdims. 
t ^$ttiti»rum<futtltUttuturdrt^g*kUtt^  uUoHonertdh 
tur  ntfi  ptohftmr. 

I Mutnth  non  prdfnmitur. 

4 QttuUtdt  dsuittdrum  nqutfhn  d Uge,vti Jlatmte  dthu  pro  ■ 

bsri  dbto  qui  tn  tUo  ftfundst. 

5 Pauperidtqudndot^  Jimdsmmtum  intentionis  slituius 

abeotji  pr<d}*ndn. 

6 FundMmimlitrtttnuottm fnd.ttum  fuptrru^atiuMqnifqi 

probnrt  dtbrt. 

•j  Exeipitm  fteppduptrtmfinmprt^idiAuemattrsnsftrt 
/st  odutrfnrtusm. 

f P nuper  quts  dieMtur,iudieit  nrbitsrio  rtUnifmimr. 
p jihmtntnUgauJeboUripdaperifdekMtnrJeboUribnbtnti 
amtusnm  bonis. 

I o Dot  iegata  pas^sbus  purBiSidsittmr  ttumpuclU,q«l  tse 

nrfijit^  fnovmntpottfi. 

ti  Te/Ut  depsuperuudtponmttst  debent  de  tnufa  fenntsn 
inftrrogari. 

I I Lex  vbe  dejtmt  sdfuem  diti psttperesn,  eefat  mdieit  orbi’- 

trutm. 

} ; Pauper  it  dieifitr  qui  non  bahet^quomodo  fttsmdu  digni • 
tAUtn  grniutnennfrt  pplfii. 

1 4 PauperUt  ex  q/uutnta ptrjbsurum  t^imnnda 

1 y Pnuptrtai  probnturex  eoy  qstod  quit  ston  habent  in.  bomt 

J»  tentum  aurem^vei  ad  mtaw,  qutnquagtnta. 
t6Tdup*r  dteunri  qus  non  habet  vttde  JoluM  eertsprtdebi' 
tum,  cu/ut  rt^edln  comtndtt/er.  ^ ■ 
y Paupertas  probatur 4x  eo  quod  quii^o^lia^im.viiiiLqHa^ 
K rit*t^difeatetattts,pnnifqueobJHut,eat^ 
l^Scboian/  vates /n duodina pauptrt  ftu  inf,ma^re^umi‘ 
i lur  pauper^ 

19  *Panpittai  probatur prt  famam pttblieam,  qua  quit  eom> 
muntttr  nputatnr pauper.  Deeiprocedire  /abUt  qua 
. funtsstadinpratnd/ef.  mu.20. 

XI  Paupertas prabamr per  famam,  f faenafnperqnadepo. 

ntmnteslesafeteQntMniiaenmeredetittaie. 
xxTbfeteteponenitiatfnmupaupertattanlHtsiufiVtprQheM 
^ ‘debesu  dutre,ssednm  tUnm  ejfe  patipurem , ftd  mamjk^ 
.afapaupes^. 

2 3 Eauptrtas probatur  per  vktfeos,  iTiqwamoda  debeant  de-; 

.,pooere,vtde.tbtdfU$,US.0Xb,, 

24  yianus  prajumtturfetre fada  vufiei. 

Paupertas  pmb4i9reemi.f»Qd  qem  r^^tad  bq^tfait» 


aS  *Panpertt  dicuntur  quidetoxtrsptt , firat  vn^fktlPB 
Hunempamift, 

i^TaupereipeobanturtOsti  bonisctdunL 

loPauperUi  probatur  ex  eoyquoelqmt  foUtns  Jitprodb^ 
Jidtmotrt. 

Pauper  tinon  dtatutyqui  JUttuseSi  fideittbertpromodb’ 
ea  fumma.  r. 

i  2 farnum  at  aitestum  nonmJneitfuAieieteem  debiterit^ 
nonpoteji  quts  tapt  tamquam  fi^eSus  pro  pateeode-  * 
bito.  V 

33  Pauper  probatur  ii^qoirtttseet  peeuniat  Jubvftra, 
PaupertsijmobaturperdifuJJsonem  beatorum  mandata 
iudseit  faPtam.  ^ 

33  *Pauper dicitur, qseinoubabtt bostanet  artemy  neqeuviq^ 
utre  pojfii. 

36  Pauper  ston  duHur  qui  artem  babet  ex  qua  pogit  Jb  fio- 

JUmart. 

37  PauperteondUiturquibahet  propmquotiqnititiaiineHa 

prafiart  tenemur. 

Puella  qua  non  babet  vndt  dotetur  , etiam  Jf ex  artijuin 
fuQ  vsueretpauper  dieitur,ixdotimputUst panperibeei 
legatam  conjiqentur. 

Jp  Paupertas  probatur  per  tefies  , ^quomodo  depomredei 
beant. 

40  ^auportat  probatur  yfqnis  a/ferat /e  tantum  certa  bonSp 
putafnsedum^tul  domum  pejpides’f:nam  qui  plura  bouu 
eum  babert  dtctt,  debet  probare.  > • • 

Etiam  fi  ageretur  de  magno  praenditio,  Vt  ibidem  im.4  c» 

. i^i.W  procedere  quando  pro  paupere  ejfet  aiiqnapra- 
fumpuo,vt/bid.  ntt.41. 

43  Pauperitdieitmratdbatvta  te fiimenio  repellatur  ,qmn$ 
baiet  bona,qum  Juntea  daqutk.efieomrouarfin. 

Q^d  tornem  iiuUcts  arbnriosnUnquUua  ,vt  Mjtu.44, 

1 P^nnpr  ^JuifqMcpracfiimimt^nifi  probemf 

* contrarium. l.(!vm>.$.quiprorci. 

ff.qui£iti1(l.coff.wbigl.Bar.PauU  Cafr.de  rdiquft|H>^  / 
cipue  Ang.5at.in  Udm.C.deprobar  drnoscopiofte 
fupcriuscxpiicauimos.cOrrciDf  yts.vol. 
nusintrad.dcpfoban.nesat.nurn.  ix.dcihAm.m 
cotd'.66.viio  pundo>coKs.nn.l.  rationem  alTignans» 

2 quiaqualiiasdiuiriarum  f cft  rcgularir«  repugnans 
natucse,5cide6jioncrediraroi(tprobenir>  eoeriam 
quiaqui  diuitiasaBerir  inaliqQopradiippDnirm«r4* 

3 tioftedceo^quodnaturalitcrcuenir,  Amurariotrtoji ' 

prarfomiru  r ni  H probetur  ita  Papinianus  reijxMiditte  6 
1.3  .it.de  probat.dt  iummusf  ontiicx  in  c.inatorcs»'di 
baptjtdtnosiatcfup.iDcencl.1er78.vol.  2.  ' ~ t 

Amphir»vr  rantomasi.spcoced«et  (1  qirtsnircrti 

4 turea  aliquatdifpofinoncilegci6c  (laturo cpilcIiiiA 
darcrfuperdiuitijs : uain  tunc  tanto  magi^patipcrtal 
pixlimicrctur, donec  dcdiuitiiscoDdarcr.nocpoUdK 

f (equi  Icgifima  condemnatio  »Qin  per(cdc  qinklas 
diuitt.iiumrequilltaa  (laruto,  (Scdr(poiuior.cproiHl"a 
taluiBett  cu  talis<}ualtia»cxprefla«biJladrfpofiti©* 
nc  principaliter  dicatur  caufa  adionis.  ita  Cyn..A 
lal.ini.2.C.de  probar.Marf.ml.ft  qtits.tf.de  qusfltdt 
& m rubf.C.dc  probat  0u.4t6.Sc  feq- vbi  plene mfriir 
tos allegat,  quos  in  tetimms  adducitiSc  icqtiitvr  Bcr* 
fazol.conf.x44.num.  3.inciimin.  dcooslariiofr^ia 
conclulio.  qualitas. 

LmuiaruDConctudo.vr  non  pnocedatiquSdopMi* 

5 peuastcOctfuQdamcmuinicniionhaljcuius.  puta» 
quia  vellet  admitti  ad  legarunt  f«du  paupcribus.*tAs 
enim  ablq;  ptobationc pauper  nbprxfumitur.  Nam 
vt  eleganter  dilttnguir  Accorf  in  vero.  5.  qui  ^ 
rci.cui  aiUtipulaniur  ibilcriprOrcsomncB.Cumqtus  t 
diuitcm  iCiuar.paupctfas  prrfumirur:qu3doamcm 
pauperem  ic  clle  qnUpiafn  afrrmat.vt  alicgiid  cooie* 
quntur,oequaquampaupR|]utfimatur,niliid  pro* 
bauombtispcifpiaiumrcddat.Qnam  icntciunscA*  * 
piobarum  przfcrci  Bai.in  k4.C.quan.  hfc.vel  pciua* 
dciq  cap.tKoi.1.  de  pnPiumpoliuracco.dc  alo  jaop* 

frpci 


De  probationib. 

fiipct  his  dcftccurat.Old.conr.io.de  prob.Mfttt.  c6f. 
l4f.nu.3  vol.  i.&coor  f^g.rum  7.3c8.codemvol. 
Alfii^-dccir;77.vlr.coI.AIcxan.coni.ii8.4.coi.voj. 
i.Rjiyn.coor8ijiuaT.ft.voI.2.Ang.conr.a70.vlc.col. 
l^ureo.SylQ.conlaunu.66.Rol  a Val.conr.  ao.nucn. 
i«.col.2.  & lationS  huius  diiUndtonis  reddit  Adlid. 

i d^r.377*nim>nii9,qiiiatfundanicntum  rucimetio* 
msqoiiquc  p^areienetur  ciiam  H lii  lundau  iupec 
iKgatiua>6c  alleg.Abb.in  c.bonc»de  clcCl.  Aicx.cdH 
^va.voUi.&cOQrsf.i  .col.co.vol.  5.  hoc  idciu  lentic 
Albun  l.ei  incurobiLco[.vit.nu.&.ff.de  pcobat.5c  in  L 
ficrcditores.fF.dcpnuilcg.crcd.Bal.  in  1.  non  pnusjn 
prinJ.quando  firc.vel  priuat.&  m c.vit.cxtra  dc  prx> 
fismpt.vbimftiimecoinmendarglorind.l.li  vcto>dc 
conf304.iioQcftnoau(n,col.  a.  vaF.  RcrpondeoiB.i 
probatio. vol.i.Auch.conr$.pro parte  nobilis, coi.  1. 

10  fi.Bolog.coor  sp.col.pcn.  Bcrtaz.  conF  149.  nu.i* 

* Tbidc 'communi  cefiamr. 

Sublimiutur  • vc  non  j^ocedat  limirario  1 quando 

7 quis  adduccicrlpaupestatem  excipiendo  > vt  puta « fi 
qoia  ageret  contra  aliquem  unquam  cotra  diuitcm  > 
&illecxciperct  de  paupertate  * namiiuis  paupertas 
probata  dkaurcx  quocxciptendo  oeducirur  eoco- 
jnitante  legis pneluinptione»*  vtconlultusicipondic 
Bcnaz.conr.249an  aim.nii.i.  & qui  negat  paupcita* 
tciDytanquam  fundamentum  lux  incentionis  addu* 

* ccndodiuiria.>,  tllas probare cenccut  iccudum  *com- 
muncmlcntcnriamDodtocumidequatciUtui  idcin 
Bertazo-  ibidem  cx  niemcAicx.ini.  in  liia.col.  pcn. 
ff.de  vcrb.obl.5c  nc»rupra  dicla  condui.  5 2s.de  con- 
firmat openne  Fabia.Pcp.in  d.authpraitctea.  nu.  75. 
Ibb  verr6(  adde  etiam. 

Qjomamigitor>KiamdixiiTniSi  PaupertatSallc- 
ganttipiobandi  onu5incumbit|Oidmcrcquitur,vt  vi- 
deamus, quernadmodu  Paupertas  probari  polUc , ve- 
tuai  quoniam  ex  regionum, pcrlouamai,dc  temporu 
qualitate  diuitix  xllmiamur , difiicil^  admodum  efi 
cenam, ac  delinitam  huiuice  rcircgulS  cdfimtere » dc 

* idcirco  magis*  communiter  in  e.»mrcntcmum  itum 

S eft»vtidtocutiudicisarbitriotclmquatutihuius  opi* 

Dionis fuic  Aecurl'.inaurh.  ptarterea.C  vndevit,& 
VJior.qu&rcquuur  Bar.in  i.li  coalUntc.nu.t4.ff.lolttt. 
Dratr.dc  Ang.in  d.l.li  vero.  qtuprorci.  fF.qui  racil^ 
cog.  Bald.  in  1.  vbi  adhuc»  col.antcpen.Cdc  iurc  doc* 
rbi  etiam  id  aHem  Bart.  remittens  le  adea,  quz  dicit 
in  d-1. (i  coiifi.amc. Idem  voluit  Ruyn.  conf.  t ^ . nu.5- 

* Vol.i.ial-md.UiconUanrc.num.  i4$.vbide*c6iom* 
nionc  tdlatur,dc  ibidem  cciam  Alcxan.uot.  per  DD. 
ftuth.prfttcrea.C  vndc  vir , Sc  vxor.  6c  tenet  id£  Alex, 
conr.pi.num.f.  vol.?-  Galpar.VaUarc.in  Limpenum 
nu.264.tt.de  iurifdicF.omniud.Cror.in  d.  1. 11  confti- 
tc.num.14.tf.lbl.inatc.0c  ibidem  Bal.Noucl.num.  3 8. 
Calcan.conr8.col.9.  vbi  adducit  Arch.  inc.  fi  pater. 

* dcteU.iii6.<x  communem  dicit  Bald.inauth.pixtc- 
rca»nu.4*C.vnde  vir,6c  vxor.  vbi  etiam  id  late  confir- 
mat Fabia.Pcpnu.ya.vcrlicircaiccundam  gi.  Ruyn. 
conF  1 5.nu.s«vol.  i.Fcl.in  c.  fi  quis  tefiium.  nu.  1 2xie 

f lefiibusSoc.in  cordi io.hb.4  Col.3.  * cotumunSdidr» 
cui  ibidem  lublcubit  Corn.  Didac.  Couar.  quictiam 

* *coiiiinuncm  dicit,vauar.reroUit.cap.6.1ib.>num.8. 
pcbcr  autem  ludcx  non  Iblum  iolpiccre quantum 
habear  in  bomsis  de  cuius  pauperutcagituii  Icd  ctii 

11  lic  iutHciciis  ad  fanum  dc  quoaguur.  Nam  licet 
icbolanshftj^atceiHum  in  bonis , r.inien  nondi)  di  * 

y cicur luitiqieiisa^ltBdcdum, qua propterf  Icgatisali- 
iDCurislcholari  paupernei  debentur,  vc  voluit  Akx. 
conf  36.V01 7d.^upeitas,5c  ibi  notantur.ff.  de  excu* 
iac.nuodlqs^  In  d.  1.  li  confiamc.  cum  exteris  quos 

ro  allcgo:qdi^  Ite  licct  puella  |cx  aniticio 

luo iibi^^fiiitidum€oniparare,n6 tamen  dicetur 
ebtttiilftMhihii dotem  Icgatampaupcfibus  puellis. 
Bftlff<'ihFp«tt{>«Ra«.fi^deexcu£tut.  Sc  aduerte  etiam 
qaodofiicituoiiitcis.cfi  noaiblum  imctrogaietc- 


Conci.  MCLIX.  ju 

1 1 fies,fan  quis  fir  pauper , ftd  etiam  debet  interrogare 
de  catifa  Icicntiz  ita  voluit  Bald.in  d.  auth.  prztcrca. 
C.vnde  vir, & vxor. 

Limitarurcamcnhocnon  procedere • quod  fiti/i 
arbiihomdiciStquadolcx  dcbnirctaliqucm  carum» 

12  infquo  v elit  aliquem  dici  pauperem, vel  diuitcm, ita 
voluit  Bar.md.I.Uconfiantc.in  piin.in  i.q  pnn.par. 
Bald.in  auth. pra.tcrca.nu  4 C.vndc\'ir,& vxor.Ang. 
in  I.li  vero.$.qui  prorei  lf.quira(ird  cog.gl.iod. auth. 

' prz(crca,ac  ibid.Fabta.Pep.nu.  76.  vbi  * communem 
dicit.&  confirmar.num.lcqucn.Ruyn.conrs^.nu. ». 
V0I.1.6C  nouillimcid  tradidit  elcgiiiirimusMcnodi. 
dcacbitrar.iud.lib.z.caru65.vbi  plures  congerit, quos 
hicnon  rclc;cnics  » quia  ex  eo  ipfo  facillime  peti 
polTum. 

Quamuis  autem  iudicis  arbitrio  difcemi  oportear» 
qui  pauperes  limquiuc  diuires,  tamen plcrofqicafus 
referre  no  ab  te  exifiimauiinus , qui  ab  audoribus  iu- 
lis cmilisvarijs  in  locis  referuntur, ex  quibusquandi 
tegulam  ad  iudicandum  optimus, ac  rcligiolusiudcx 
accipere point,5c  videre  quid  in  hacre  eum  coueniac 
arbitrari. 

I i Pruno  igiturpauper  probatuifis  non  folum  qui  n6 
habet  vndeviuar,icd  enamqui  non  habet  quomodo 
fecundum  dignitatem  l'uam,6c  gradum  viucre  pofiit. 
14  Nam  cumfex  qualitate  pcrlonaruin  paupertas  xiU- 
nianda  lit,vt  tradunt  DD.  in  d 1.  li  confianic.  Vir  no- 
bilis,& primarius  ctijm  li  duccnmm.auc  quadragin- 
ta habeat  in  bonis,non  tameodiucs  diccnit,  licct  ru- 
lttcus,quifllaboujpollideretdiucsdicerctur.  Nam 
exitiis  non  habet  raiTium,  er  dignitatem  fuam  tueri 
polTit.l.ncpos.  Proculo  ff.de  vcib.lignif.  Bal.  in  i.fiqs 
ad  declinandam, col.2.vcrl.circa.  3.  C dc  epi  lo>p.  Sc 
clcr.Bar.in  d.l.li  confiantc.faciunt  no.  per  gio.  in  l.iu 
condemnatioue.rt.de  reg.  iur.  & in  1.  led  li  lufcopctit. 
$.i.lf.dciud.Bal.ini.i.Cqaod  cuin  co.Ang.de  into. 
inl.Nelennius.ff.  fi.  ff.  derciud.  Alcx.in  I-  li  inirims. 
tf.rolui.matrimon.&  in  conr.37.conl'uirusruiQ.n|i.K 
vol.7.C'rauct.conf  1 19.C0I.  i.dc  2.  Bertazo.  conf  227* 
im.2t.in  ch1nin.Arct.conl.17.  confidaatisdiligCcer. 
in5.dubt04)ucmrcfut,6e  lcquiiurNat.conr$90.tui. 
14.  voli  s.Hocautemcaiu  inlpici  debet  quamumez 
fio^ibus  redigi  potcfi,vt  voluit  Dal.in  l.fin.  S.ipfum 
autem  per  ilium  icxt.C.de  bonquz  lib.de  Bart.iu  l.q 
boms.C.de  celfbonorum.laf.in  d.l.  li  cdfiaotc.  oum. 
144.llQyn.coni.) 5. mi.y.vol.  a.dcnomfiimiepcreni' 
dieillimumMcnoch.vbirupra,qtii  pluresaddimicau- 
thoncatcs,hanccomprobantC5  Icntcntiaiu. 

I y Secundo  paupertas  probatur  ex  eo,  t quodquis  n6 
habeat  in  b^ixccntu  auicos,vcl  ad  minus quinqua-' 
ginta.lxionnulli-rt.dcaccufat.Bart.  iol.quiacctuatCi 
i.no  tF.codcm  tit.il. (ed  nofira,cum  gl.In 
ccfl.libcr.gl.inauih.decxhib.tcorum.ii.  fia.invcrbo, 
f aupertaside  reliqui  in  d.l.li  conllantCrR.uyn*  col.8 1. 
nu.l.vol.S.Calcan.confS.col.p.  Alcx.in  l.imperiu» 
D0.26i.lF.dciuiirdidi.omn.iud. quodnon tair.cn  ita 
iniclligcndiim  cll , quod  fi  quiscxccdat  cemfi  aureos 
isdiucsdicaiur»kdquod  ad  minus  vnufquilqiiC  qm 
djucsdici  velit, ctiair.rulbcuStdcignobihiieain  lum- 
mampoflidcrcdcbcar.N«mhomonobdis, etiam  fi 
centum  aureos  excedat,  nouiaincn  diucsdiccuir,  vt 
declarat  optime  Menoch.lup.cit.loco. 

16  Tcrlid probatur paupenas ex  co,fquod  quisnon 

habet  vnde  Ibluat  certum  debitu  cuius  K’rpcdii  con 
icuditur,Auth.dct.deiuflonb.S.lcd  neque  Bald.in  d. 
auih.prxtcrcaC.vndc vir ,& vxor. lal. & ibi.  Fabia. 
Pep.nu.74in  d.l.  li  confiante.  nu.  i45*  Ang.  in  d.  1. 1^^ 
vcro-li.qui  prorci.ff.quilatil‘da.cogan.Alcx.coiil.9i.^ 
nu.4Vol.7.  . ^ A- 

17  r^artoptobamtex  eo , quod  quis  t oftianm  vicrfi 

quxfiiat.&difcalceanis,fquallidus,panni$<:j;  oblitus 

eat, Bald.de  Ang.ih  d.i.fi  veio.5.qui  prora.  Cano.m 

cX>doacdMfkMhiJaf4i2tt.ii21:oaltantc » 

I40.poft 


lofephi  Mafcardi 


i46.poft  Alex.in  d.conf.  J 7- loqnirur  in  fcholari, 
iBtqui  dcbiUtcc  , & humiliter  indutus  incedebat,  & 
qui  viucbatin  duodcna.vtipfc  loquitur  paupere,  Icu 
infirma, inquam  pauper,  dicens  ex  hoc  latis  dici  pau 
pcrtatem.quam  probationem  nonnullis  conoborat 
f ab.  Pe.ind.  auth.  prxtcrea . num.  74.  verf.  3c  adde 

ip^^'^int6  probatur  paupertastper  famam  publicam 
ex  eo , quod  quis  communiter  reputetur  pauper,  ita 
fenfitBald.in  d.conf.zaa.vol.i.vbi  allcgat.l.  pauper- 
tas.ff.de  cxcuf.rut.Bart.in  d.l.  fi  conflantem  princip. 
in  z.qu«ft.ff.lolut.matrimon.Iaf.Alcx.&reliq.  ind. 
l.fi  conflante.gl.in  d.I.vbi  adhuc, vbi  Bal.8.  coi.  verf. 
Quxrir.gl.  C.  de  iure  dor.  Crauct.  coni’,  zoi.  nura.45. 

Oldr.conf277.nu.j..Calcan.conf.8.col.7.Ruin.con- 

fil.Si.nu.i.vol.^.aut.prxfenti.Cde  fideiulT  Card.in 
conf77.nu.6.qucin  ad  id  aliegat,6cfequiturD.  Sfor. 
Oddusin tradl.de rcftitJninrcg.par.i.q.JS  art.  S.  nu. 
4p.vcxf.quartum  cxemplu.Fab.Pep.  etiam  in  d.auth. 

pt3tterea.num.7J.vcrf.  nam  iudex. 

Limitatur  tamen  hoc  proccderc,quando  agitur  de 
modico  praeiudicio  .Nam  fi  de  magno  f prxiudicio 
agatur  fama  non  faciet  plenam  probationem , Icd 
titiim  probationis  adminiculum,  Se  ideo  in  arbitrio 
iudicis  erit  quatenus  paupertas  probata  fit.  ita  voluit 
Bart.in  d.l.fi  conllime,  quem  ibi  cxrcri  maximoco' 
fenfufcquuntur , nemine  peni  tus  diferepante , & ita 
voluit  lo.Lup.in  c.per  vcflras.dcdon.inter  vit  & vx. 
/.ig.num.  j 1.&  glo.ind.l.  vbi  adhuc.  C de  iure  dor. 

* qu5*  communiter  rcccptanueftatur  Did.Coua.var. 
rcfol.in  c.6  lib.i.num.8.  Se  ita  aiam  limitat.  Barbar. 
conf.74.num.4.vol.4.Soc.fen.conf  jo.num.5.  V0I.4. 
Ruin.conf8i.nu.9.vol.5.Bart.inl.i.C.dcmcnd.val. 
lib.  lo.lmol.in  I.dcccm  in  prin.ff.de  verb.  oblig. 

Secfldo  limita, &intellige,vt  tunc  paupertas  pro- 
at  betur  per  famam,  t fi  fama  luper  qua  deponerent  tc- 
AeSfCflct  coniunfta  cum  crcdu!itatc,idc(i  cum  feien- 
tta  loquentium,  vt  quia  idem  dicunt , Se  aedunt.  ita 
Bal.in  d.conf  zia.num.z.  Qi^iandopaupertasproba- 
IX  turper  famam  , aduette  quod  tteftes  debent  dicere 
non  loliim  quod  Titius  fit  pauper,-  led  etia  quod  ma- 
nifellc  cft  paupcr.ita  voluit  Bart.  in  d.l.  ficonftantc , 
pcrtcx.ibiin  vcrbo>cuidcntifrime,&fcquumucfcri- 

* bentes  * omnes,  Se  late  comprobat  Couar.  var.  refol. 
Lb.i.c.^.oum.s. 

ij  Sexto  probatur  t paupertas  per  vicinos.  Alex.  inL 
i,9Col.ff.fi  cer.  pct.&in  d.l.fi  conftante.num.ii.&: 
/ ng.in  authen.de  hxrc.5c  fai.§.hinc  nobis,  vbi  dicit 
hoc  modo  melius  probari , quam  vllo  alio.  Vicinus 
24 1 ctcniin  prxfumif  fcircfadavlcini,  vtinhoccodi 
calu  dixit  Roman.conf.245.vlt.col.ad  fi, Debent  au- 
25  lem  vicint  deponere , t quod  Titius  eft  pauper,  quia 
non  habet  nifi  tuiiim  in  bonis  A fi  plus  haberet , ipli 
Ibtcnt  hoc  in  terminis  tradit  gl.in  d.§.hunc  nobis, 3c 
ini.  i.il.intcrdt£lo.ff.dcicinercaAu(|ucptiua.vtco 
loco  etiam  fcribitRoman.&  idctiamtraditgl.  ml- 
2 C quan.fifc.vci  priuat.  per  quem  tcx.dicit  ibi  Bart. 
zSSe  reliqui  DD  quod  f fi  vicinusimerrogatus an  Ti- 
tius fit  pauper,  dcrerpondcritlic  , quia  fuin  vicinus, 
ptobat.dcquoctiamdiximustnd.cond  $25. nu.  14. 
vbi  reperies  idem  ciTe  in  teflc  confanguinco. 

17  Septimo  probator  paupertas  ex  eo, quod  quisfre- 
fngic  ad  holpiiak.l.  fi cfii.s ad  declinandum  , Se  ibi 
Bald.C.dc  cpiicop.dc  clcr.lafdc  Alexan  & reliqui  in 
d.l.  fi  conAanic.tf.roiut.matiim.Aiexin  l.qui  accufa 
rc.tf.v)ni  lijnf.cog.Ccph.conf  2 i6.nam.p.vol.  j .Crot. 
in  d.l . fi  conftamc.nu.  1 6. 

»8  Otlauo  probantur  paupcres,t  qui  f decoxerant, & 
idcirco  fugff  Ic  committunt,  quos  vulgo  fallitosnli- 
cupamus.1.  |n  tundo,  ff.detei  vcnd.qucmtext.Ang. 
ibi  ad  hoc  reputat  fingularcm.Rqm  conf  i6}.  no  4. 
Fab  a.ind.auih.prxtcreafubiiu.  75. 

3-9  Nonbprqbamuc p^upercst.quibPa^ccdumiCa-. 


noninxinc.OdoardiiS^deiblut.AlcxS.  ind;INf  con.^' 
ftanrc.num.ij. 

jo  Decimo  paupertas  probatur  ex  eo , f quod  quis  fit 
1'oliius  proaliisfidciubcrc.Ang.ini. in  pcrfonam.S.- 
1 .ft.de  paft.  vbi  per  hoc  dicit  cauedum  efTcd  fidciuP, 
ibnbus;multoscnim  fidciubcndoperucniflcad  tno-  • 
piam  , at  qui  proalio  fidciubcrmale  vrifiibftanti^ 
fui.Alcxan.idcm  fcripfir  in  d.l.fi  conftanrc.num.  14. 

Se  ibid.laf  num.i47.Cotta  in  memoral.  in  vcif  fide^ 
iufT.  proprii. 

Limita  procedere,  quandoquisfolituseftfidciu- 

j I here  pro  magna  fummarfccus  f fi  pro  minima  lum- 
ma,quiaparaum  xsalicnii  non  generat  iufpicionem 
paupertatis  in  dcbitorcm.Bal.  in  d.  auth.  fcd  iam  ne- 
ceffe , in  r.  q.  C.  dedon.anrc nup.Cotta in d.mcmor. 
vcr.fideiuffor  proprie  dicitur,Rom.in  fing.97.incip. 
dic  mihi, vbi  concludit,  quodex  quo  xs  alienum  no 

3 2 tmducit  fufpicioncm  dcbitorisi  non  poteft  quis  capi 
tanquamfulpcdluspiopauco  debito. 

3 3 Vndccimo  probatur , t quando  quisrcrinct  pecu- 
nias liias  fub  vfurisivr  notatur  in  c.quantodcvfur.gl. 
in  1.2.if.fol.matr.  Alex.in  d.l.fi  conllantc. 

34  Duodecimo  probaturf  pcrdilculTionembonorQ 
mandatoiudicisfadam . Baid.in  i.quxcunquc.Cdc 
fer.fugit.Ang.ln  d.l.fi  vcro.S.qui  prorei.ff.qui  facifd. 
cog.  vbi  bime  modum  exterisomnibus  meliori  ofle 
confirmat  .Rom.conf  1 bj.nutn.  4. 

5 5 Dccimotertio  probatur  pauper  t is,  qui  non  habet . 
bona,5c  fimulnon  habet  artem,  ex  qua  fcalcrc^f- 

36  fit.Nam  li  artem  thabeat  ex  qua  poffit  vitam  fuften- 
tarc.non  dicitur  pauper,  gl.  in  I.  fi  quis  argumentum, 
in  vcr.donauctu.Cde  don.Crot.in  l.fi  conftantc.nu. 
17.  ff.  folut.  matrim.  Calcan.  conf  8.colum.9.Ruin. 
conf8i.num.9.voliim.5.Nccfo!um  no  dicitur  pau- 
per qui  habet  induftriam , ex  qua  poftic  fibi  vi^um 

37  comparareded  criamtqui  habet  propinquos  diuites 
qui  illi  alimeta  prxftaretcncamur.Imol.  in  cepifeo* 
pus.col.z.vcrf  vlt.potcft.ibi  Dec.in  3. notab.de  prxb, 
& colligiturcx  didis  per Soc.conf.  i2i.lib.4.  col.7. 
Ang.in  d.auth. ptxtcrea.Bal.Noucl.trad.  de  dote.?, 
par.col.pcn.  Ccphal.hoc  icquttur  conf.  2 1 d.  vol  ■ 2.nu. 

jS  i4.de  fequcn.rucllx  tamen  qux  fex  artificio  fuo  vi*  * 
uere  poflunt,fi  non  habent  vnde  docentur, nihilomi- 
nus paupitfcs  dicuntur.  Se  idcirco  legata  dote  paupe- 
ribus puellis, ipfx  quoque  dotem  accipicnt.B.i  id.in  I. 
paupertas, per  illum  tc.x.  tf.de  cxcufattut.qucm  refert 
lafin  d.l.  ficonftantc. 

3Q  Dccimotcrtib  probatur  paupertast  fi  tcftcs depo- 
nant Titium  habere  totbona,puta  decem  aureos.  Se 
fi  plura  haberet  ipfi  fcircni , nec  fi  haberet  plus ipfi  - 
vllo  modo  ignorare  poffent  propter  maximam  , Se 
peculiarem  patrimonii  notitiam.iravoluitglo.  fing. 
in  auth.de  hxrcdibus.&  Falcid  §.fi  vero  adfunt,  quS 
ad  td  adducit  Roinan.d.conf  245.Sc  glof&in  1. 1 .if.de 
itin.aduqucpriiia.quam  dicunt  tingularcm.Paui.in  > 
fi  .ad  li.ft.fi  ccr.pcr.Lanfranc.deOria.in  c.  quonfim 
c0ntra.num.i4.de  probat.inc  cumcccidia  Sutrina, 
nuin.86.de cau.pouefs.  Se  piophcu.  Didac.  Couarr. 
Var.rc('ol.c.6.1ib.2.QU.  8. 

Dcciinoquinto  probatur  paupertas,  fi  quis  afferuc 

40  rit  Ic  tantum  't  bona  ahqua,puta  domum, vel  ftindu 
pollidcrc . Naiu  qui  cum  plura  bona  habere  afHrma- 
uerit,probaredcbd}ir,ira  voluitgI.ini.  cum  de  lege. 
tf.de  prob.quam  allegat  ad  eam  k remittendo  Bar.in  • 
1. 1.  tifiifiuclus.  tf.  ad  kg.Faic.Sc  idem  opinatus  cft 
in  d.l.fi  conftamc.q.i.tf.fbl.matri.ubi  purauit  id  erii 

41  h.ibcrc  locum  f qua  ndotra^larctur  de  magno  prz*. 
iudicio,St  idcinipicicnfit  inl.fin.jl.licentia.C.delU' 
tc4clibcran.&  in  l.conficiumnr.^.codicilli.ff  dciu- 
rc  codil.Sc  in  1 d9ccm,dc  ucrb.obligat.  Akxan.  ind. 

• l.f^conftantc  num.7.  Corneus  * communem  dicit  in 
Ltin-Cdeiurcdclibcian.  Se  Rip.in  d.  1.  fi  conftante. 

* num.  t So.ubi  * communem  dicit, Se  Alez.  in  lubr.  g. . 

de 


I 


Deprobationib. 

dcapcr.nou.nonc.ac  Ruyn.coni!8i.nuin.}.V’oI.5'& 
cool'9>.mi.ii.lib.!.Crot.in(U.riconftamc,  nu.34'& 
hanc  in  praai  retuari  fcnbit  Bal.  conC  1 28  lib.  unu  a. 
Can.renconr.27.  coi.  9.  veri,  fcct  conira  pixmiflam. 
FeUnc.ad  aures.num.  4.  ad  bn.de  rclcnpi.  quos  citae 
Didac.Couar.Ub.2.c.d.num.7.vaiiarumicrolui.Bet> 
tazol.conr.  249.  per  totum. 

Limiiatutiamenhec  indubitanter  vetum  c0c.  qa 
42  pro  paupeieteflct  aliqua  pizliimpiioi  vt  inucntacij , 
Tclalieiiusiei.namiunc  abfoluie procederet  didta 
c6munisiententia<vt  per  DO.iu  rub.  if.de  oper.nou. 
aanc.  Alex.bu.a.  Aret.de  laf.nu.  1 ; t.  & in  I.  ti . in  Si.li- 
scmia.C.de  iur.deUbcr.R.ip.nu.2o.Crot.  1 .Ic^f . nu.  9. 
Alc.de  prx(ump.reg.  }.praaunp.  ao.ncc  quemquam 
haberet  contradiSottin.'aliis^tulem  folam  aOcr- 
tionem  nonnulli  voluerunt  communem  femitiam 
non  proccdCrC)  ptoutita  declarant  lmol.  & Alcran. 
Atct.Iar.Rip.Crot.ind.l.liconftantc>&  idcni  Alex. 
Ce  Arctinl.inilla.col.pcn.&inl.  decem,  coi.  p.  ft.de 
vcrboblig.Iar.  in  b.Itcmfiquisin  fraudem  ,num.70. 
laflit.de  affio.Soc.  iun.  coni'.  26.  lib.2.Ftancil.N  icra- 
nit.ind.n1b.deopcr.noa11unc.269.  cum  alus  allega- 
tas per  Didacum  Couar.in  d.lib.au:.6.nu.4.  vatiamm 
icTolut.  Qiios  referre  nolumus , ne  atiu  agcic  videa- 
mur,licct  non  defuennt,  qui  hanc  rcitticuoiicin  non 
adniifcrint,  dc  hos  tuetur  Hercul.  in  tract.  dc  prooat. 
neg.nu.27p.infi. 

Decimolexto  probaturpaupenas  ad  hoc,  v t quis  1 
4)  teflimonio  repellatur  ex co.qnod  t non  poibdcai  tot 
honaiquotea  iunt,  dcquibus  efl  conttoruetlia.  ita  vo- 
luit gl.  inauth.dchaucdibns,dc  Falcld.  b.  fl  lao.  in 
verbo.fubftantiam.qufmetoconlcnlu  acztetis  Do- 
Aoribus  efl  approba  ta,&  eam  comprobat  Fcl.  111  d.c. 
fiquitefliumuiu.S.dctcflib.Dec.cdl.  iA;.nu.d.Alcx. 
conf.  I $ .vol . 3 .Ruyn .con 1 . 1 49. nn. ! 2.  de  lequcn.  yol. 
j.loanalc  Anan.conf.  TS.num.  9.  Roinan.  in  I.  Hde- 
iafTor.quil^iid.cogan.  Acompluicsalii  ptzrcrtiui 
ind.auth.practcrea.Cvnde  viride  vxor.  Grat.  coni.  ]. 
au.26.vol  2. 

Verum  id  intelligendufn  efl  cu  grano  falis, vt  fcili- 
44ectiidtin arbitrio  iudicis  relinquatur,  vt Icmit  Fcl.iu 
d.c.fl  qui.de  Did.rc.Couar.lup.cit.loco.deR.om.ind. 
l.fldciulifT.  qui  fatifd.  cogit 

^OKCLFSIO  MCLX. 

ARGVMENTyM. 

rj 

Piuperin  quibus  cafibus  a teftimonk)  re- 
pellatur. 

SrMMAXIVM. 

I Psi^stt^imoniore^iUshtf. 

a Psuptr  factUfrffiuifMurcormfhu pecunia propUrino^ 
ptam,  ^ efffisttm-, 

) *D%ushaad  tnntfiaUmnonpammpTfifunt, 

4  Pauper  omma  facere  pr^umiturt^t  a paupertate  fiebk- 
uetur. 

) MuUerokpaupertatempr^fmmiturco^am  fui  facere, 

4 Pauper prajumitnr  opprepies paupertate  fua , & tUiem^ 
nu$  ntdiiur^  quam  diutti. 

7 IHmesmomnibms  pauperi  prajerfur. 

€ Pauperes  wm  funttejUsomm  exceptione  maiores, 

7 V fiet  artus  tamquam  paupera  ufttmonio  repeUstur, 

1 0 Pauper  faesitsu  eorrstmpstur , quam  dsues, 

\ \ Pauper  snerimssealskus  faetorturaadtejiimomnmmn 
esdmittstser , 

Contraem,  1 1 . Costeil.  nu.  1 4. 

aiprubationesiuee  meridiana  eUrhretin  erismnatibusre^ 
qseernniur^. 


Conci.  MCLX-  3'i 

e ^Pauper  tefis  in  ertminaUhut  facit  sndicium  ad 


16  Pauper ineaujis  cinitikus  arduis omnisu  d tefiificastdn 
repfUitur. 

ly Paupernonadmittitur adte^ficandsemmcaufis  nsatrU 
moniaUbui. 

ConSrarsumdbidjsu.  19. Coneil.nu.  ti. 

1 8 JMatrtmomalet  catefa  tequiruntpknam  probationem. 

20  Probatsones  etsam  pmipienaadmsttutser  m fadiss  t^jete* 

rtty  Cf  elandefisstst. 

Pauper  qsei  ob  proprium  vitium  in  paupertatem  ssieidit 
omniteo  repeUiturd  tejisfeondo, 

iq  Pauperes  tefes  non  fient  sdontitn  confi^hone  inuentari/, 

24  Pauperet  bona  optmoHis,^  fuma, tepes ejfi pojjunt. 

1;  Pmeperiatnonejl  dej^enere  malorum. 

26  Pauper  qut  non  babet  quinquaginta  aureos  in  botsis  p re- 
peUiturtstmab  uceujando  > tuma  ferendo  etsam  tejU* 
monio. 

ly ‘Pauper  in dipnitate e^ftitutus  fttftimonium dicere potefi. 

Pauperum  teiimm  jtdss  per  altos  tefies  integros  fup» 
pletur, 

19  't auperetttjits  infames^  ippluresemmeroprobant. 

Pauperes  tejiti  admittuntur  ad  probandam  innoeStiam, 

Jl  Jejltsdomeiitct  familiares,^ confitu^uineifOdinstoeen- 
ttam  probandam  idontt  junt. 

32  Pauperes  fapenumero  magis  veritatem  dicunt, quam  di» 


ststes.  > 

Pauperi  tejli  quatenus  fides  adbibendafityittdicis  arbitrin 


TtUnqustur. 


I O/j  1 1 titcftjiTJonfo  rcpclli  confu- 

^ «UpdCIii  Icndofcriprit  Parjf. c6(i  »64, 
nu.2>vol.4-vbi  ad  hoc  adduuhl.tcniam.  ff.de tcQib. 
dcSpcc.de  tdiib  §.  i.  vcrl.ltcinquodcft  pauper,  lo. 
And.dc  Imo.in  c.b  qui  ccQiuni,dc  iclbb.  Alex.  conf. 

] s.vtlb  pcoccOu.vol-s  .Idem  Panlicont)  3.  nu.  1 2. 6c 
conf.54-nura.27.covol.vb1  peaster  (upradii^osallcg^a 
cuam  Abb.  in  c.fupcreodctcllib.lut  voluit  R.uya« 
conl.i50.vol.5*nu.i5.Scconl'.  i58.nu.27.codemvol. 
idem  lentit  Augulf  Bero.conr.200.  nuin.7.  volum.  3* 
i(  fiar.ini.cx  iibcro.tt  dequaefbooibus , St  jd^  Ruyn. 
coni.  145. num.^cod.volum.Ancha^.  confi157.nu.di. 
MailU.in  prad.in  pnn.AU.9.Alex.con^.9^voluln.d. 

& confli.  i76.num.4.volum.7.&  Dec.  coof.  105.  nu. 

5.&  conCidi.nu.4.<l  conf  jionum.  <.laf.de  reliqui 
inauih.prxicrca.C.vndc  vir»Sc  vxor.  Fcly.  in  c.fi  qui 
tdiium,dc  leftib.MatGl  conQl.  28.  nu.  2 i.&agorot. 
dercprobat-tefliumpDum.  19-Fabian.  de  Pep.  in  auih. 
prxtercainu-SQ.C.vndc  vitidc  vxor  prad.  Pap.inrub. 
dcforni.iuraRicn.ccft.Dum.u.K.oman.inl.2.num.^ 
ffqui  IatUd.cogan.Dec.in  d.auih.  prxcciea.  num.  1 5. 
C.vnde  vir,  «Sc  vxor. 

i Hatioautcmcfliquiapaupert  facili  przfumituc 
corruptus  pecunia, propter  inopiam, & egetUtcin,gl. 
in  1.3. in  pnn.in  verbo, egens,  ff  de  tcflibus  glo.in  c.fi 
tcAcs  verbOjLocuples  4.qose(bo.;.  Alex,  in  d.  confli. 

1 5.Vifb  pioccflii ) volum.  1.  Amon.  dc  Femir.in  1. 1. 
tni.8i.ff.dciuremrand.vbidicit,qu6dad  hondbucm 

3 nonparuintprolumdiumae,&idurcop2upcrinino' 

4 piateonnuurus  omnia  facere  przluiniiur  9 vtabilia 

5 lubicuctur.Qiiaproptcr  paupertas  t in  muliere  indu- 
cit prf  luinpuoncni,quod  copiam  tui  faciat, vt  voluit  * 

Luc.de  Penoa  inl.qucmadniodum-C.de  agric.iSc 

cf  lit.lib.  1 i.dc  voluit  it  Bar.in  d.l.ex  lib*.ro.ff  dc  quf- 
lliomb.Croc.de  lefbb.parte  tertia, niva.  St  idcircodi- 
xit  idem  Ant-de  Petrur  fupra  cica.loco,  difficile  cUe, 
vt  pauper  Iit  fidelis.dc  Franc.de  Aret.conf.48a)uni.5. 

6 dicitpaupcrcmtprxfumiopprdTumpaupcnate  fua> 

St  idcircogcncralitct  pauperi  minus  crcdicur^quatn 
diuitt.Aug.Bcro.d  conf.2oo.nu.7.vol. 3. Bal-m  1. fin. 

C.de  tcfliO.Calcancdf^p.col jpen.Crau.conf.6.col.6. 
2iuin.coaf36.coi.B11.  vo!.4.Tiraq.dc  Nobilita. C.20. 

7 Aum.^5.vbiquainpluEaadduai>dcoBuubi*t  io  om- 

nibus 


lofephi  Mafcardf 


nlbus  rebus  diuit€  prxfcrri  pauperi.fc  pr*cipuc  Spcc. 
tjt.defurr.vcrf.fcd  quid  fi  natura.  S-  pruno.  Idem  vo- 
Ibir  Ang  Arct.in  trad.Malcficio.vcrfTquriudcx  fta- 
tuJt  tcrruinfi.nu.7.Rom.conri82.nu.5-  & in  l.licon- 
ftanre.nu.j.  ff.Ioluf.nfiatrim.Io.de  Amic*  c6f.  7^-coU 

S penult  verfitem  probaram,  & idcirco  paupcrcsfnon 
funt  cefies  omni  cxccprionc  maiores,  vt  tradfit  fiipra 
citati  DD.prxcipuc  Vcnafr.fupra  citat.conf.  78.  coi. 
peci.dc  comprobatur  in  1.  ? .ff.de  teftibos » & in  e.  fi  tc- 
ftcs.4.q.  ?. A bb.in  c.in  noftra.  de tcftib.  Gabricl.  con- 
ci uf.  I « de  teft  ib.Iib.  i .nu.9.  Alber.  de  Rofa.  in  1.  j.  ff. 
deteftibCampcsdctcftib.rcg.i  U.Bar.  in  l.illiciras. 
S.fi.ff  dcoflic.prcfid.  Ncll.in  traft.de  teftib.in  verbo, 
Pauper.  Soc.iun.cof.i«9  nu.36.voI.i.Rol.i  Val.c6fi 
5»S.n.40.vol-4.BrJgorot.dcrcprobat.tcftji.i9.Sfaffil. 

degrat.de  expcft  num. 60  Fabianusdc  Pcp.  in auth. 
pnttcfca.nu.«o.C.vnde  vir, de  vxor.Cyn.ini.  j.  C.  de 

9 reb.crcd.vbi  etiam  dicit, quod  repellitur  tcftisfvfura- 
lius,  quem  pauperem  prarfumi  fupra  offendimus,  in 
conclul!  Paupertas , quia  (icuti  perdit  .mimam  fuam 
propict  vfuras  ,it.a  etiam  per  mramemum  perderet, 
quibus  adde  etiam  Anch.conl.  i^7*lummaprudcn- 

10  tia.numcr.  6.vbi  dicit, t pauperem  facilius  corrumpi, 
quam  diuitcm. 

Amplia , vt  id  multo  magis  proccd.nt  in  c.uifa  cri- 
minali.inqua  pauperomninoA  tcftimonio  finctor- 

ji  rurarcpclliiur,tdarcrlbiturinc.  fi  qui  tcffium.de re- 

ftibus,5c  ibi  prjfcipue  Fcl.nu.8.  Bar.  in  l.cx  libero,  ff. 
de  qucff:onibiis,dc  ibidem  Marf.mi.j. faciunt  ea, que 
habentur  mcap  fitcffcs.4  q i invcr.  item  tcftium,5c 
in  l.j.in  prin. ff.de tcffib.Aicx.c6f.  16.  nu.  j.  volum.7. 
vbicriam  reddit  hanc  rationem,  quia  in  criminali- 

11  bustiucc  meridiana  clariores  debent  clVc  probatio- 
nes,l.lciantCdc  probat.I.abfcntC.  ft.dcpcen.Tcftcs 
airtcm  pauperes, non  iumommexcepuonc  maiores, 
vt  au  lo.de  Amic.conl.98.col.pcn.  verf.  item  proba- 
tum,de  nos  lupcriusdiximus.Soc.d.reg.i.vbi  tcllatur 

• hancclle*communemopimoncm.Ruyn  conU  t^o. 
nu.io.vol.4conl'i?s.vol.«.mim.  i5.conf.i4*  col.i. 
vo).5.dcconi:i47.col  a.codc  vol.  IdCfcnlit  Campeg. 
fupra  cu  ioco.Potcff  tamen  admitti  cum  tormia  , vfi 
aitSpcc.intit.detcflc  $ primo  , veri. item  quodclk 
pauper, 3t  idem  Icnlcrum  liip-  cita.  DD.  omnes  Dee. 
in  eonf.j  io.col.fi.  Ncllus  deteff.  in  verb.  pauper,  nu. 
So.  Alber.  dcicftibus.c.  quando  rcpcl.  icll.rat.palo. 
num.14. 

13  Contrarium  tamf  tenuit,  t^l^od  etiam  fine  tortu* 
ra  admittatur,  Abb.in  c.li  qui  tcffium  de  tcffib.qucm 
refert  Soc.d  reg.  1 S7.fallcn.  a.  & ibidetn  v oluit  Areo 
col.t.dc  Fcl.nu  8.3c  Bar.m  1.  ex  libero,  ff.dcquxffio. 
Ciphal.conUo.coi.i.vcrf.  a.  quia  Ruyn.  coni.  158. 
nuin.7-vol.5. 

14  Conciliaripoffuntfhx  opiniones  diftingucndo: 
Nat^od  dicitur, p^upen  tcfti  non  eredi  line  tortura, 
verum  cft,quandotcffcs  clVcnl  ignoti,  3c  obiimri ; & 
quando  vacillarcnr,  vel  Ipomc  itcni  ad  rcftificandu, 
vel  edent  de  mendacio  conuifti , quando  autem  tc- 
ftes  paupetes  luni  fimpliciter,  admittuntur  rogati  ad 
tcff  imonium  etiam  in  caulis  criminalibus , habetur 
tamcnillisminorfidcs,  quam  exiens,  ita  diffingUJC 
Bar.flc  ibidem  Marfnum.5-m  l.cx  libor o.ffldcquaill. 
quclcquunt  Ruyn.d.conf  i58.nu.aj.vol.».StSoe,d. 
rcg.  I S7.3t  crt  opi.  etiam  Fcl.in  d.c.  li qui  tcffiu.  nu.8. 

Limitatur, quia  tamen  faciif  indicium  ad  tonura. 
Bcnaz.conf  1 io.nu.7.in  crim.3c  ibi  plura  in  addit.ad 
hanc  materum  pertinentia. 

Amplia  recudo,vtidunto  magis  proccdatincau* 

16 fisciuihbosit arduis, 3t magnis.  Nam incis minus, 
quam  in  vilibus  teftes  admittuntur , vt  voluit  Panl  d. 
coni.  I BS.nu.ay.volum.j.vbi  ad  id  allcg.  l.proptcr  Ii- 
icm.ff.de  cxculat.iut.&noi.gl*  de  DD.in  l.admond* 
di.ft.de  iurciur.dc  iUcm  fcnlii  Soc.  d.  rcg.  187.  Abb.in 
d.Lfiqui(cltuuncxuu<icicRibusi  vbiao  ^cicdific- 


rem  iam  circa  caufa  m ciuilem,  aut  criminalem.  • ' 
Amplia  tertio,  vtid  erum  procedat  incaufama* 

lytrimonii  probandi. Namtrcllcspaupercsnon  facific 
plenam  tidem,  vr  voluit  Ruyn.io/:onf  1 ?o.num.io. 
voi-4.&  Dccconf.;io.eol.ti.d(idemRuyn.c6f.  14^ 
col.'.vol  5.drZ<ifiusconr.?.nu.5a.voi^a.quem refes 
Gabr.fupradicf  j conci.  1 S.Lib.  1 .num.7.S<K.ren.coo£ 

18  I7.num.  vol.i.dc  rauocncpotcff.tqtiiain  matri- 

moniali caufa  rcquiiitur  plena  probatio  , vt  dicit  ^ 
AIcx.eonf.t4  t.col. 2. vol.t.  At  ceffes  pauperes  faciuS 
modicam  fidcm,vtfup.diximus.  • 

19  Coorrariuniftan»cn,quod  iino  in  caufa  matrimo* 
niahadmittanturtcffcspaupcres.tcnuit  Aret.confiU 
1 3. nu. i6.de  Dcc.conf.  1 6 ;.col. ad  fi.  $oc.  iun.conC 
i8i.nu.jS.vol. a. de  facitpro  hacpane,quia  vbicunqs 

20 agimtfde  faftisoblcuns,v  clandeffinis, admittutuc 
probationes  erum  rcmipicne,vr  lat^  rraftauimus,fu- 
pia  m conciut-oblcurum,  6c  tradit  Gig-fing.4j.incip. 
Tcff  es.  Caulx  autem  matrimoniales  pltruaque  fun^ 
obfcurx,&  incerrx. 

21  bed  aduertendumteff  .quod  fimdamentum  eorum» 
qui  dicunt  teffes  paupcrcsnonrccipi  ad  reftimoniti 
in  caulis  nurrimonialibusin  eo  confiffit.quod  couf9 
mainmonulcscTitninaitbusxquiparatur.  Quemad* 
modu  Igitur diffinguimus in  crimmalib.  ctia  in  ma* 
trimonialibusdiffingucrc  poiUimus.Nam  teffes  paua 
peresbonx  opinionis,  de  faaixadmiminturar  tnho* 
nefti.de  vacillantes  non  mirum  li  repellutur  i rcftifi* 
cando  matrimonio  > cum  etiam  fine  tomira  incaufis  ^ 
criminalibus  idonei  teftes  non  habcanrur , & hano 
diffinftioncm  fentit  Dcc.d.oonf.  1 6 t.col  j.  nu.7. 
Amplia quarroc6clufionem  multo  magis  proce- 

22derc, quando  tclVisfiocidilTem  in  paupenaiS  ob  pro* 
priumvmumiputaprodigaliraris:runccnim  ablquo 
alioi  tcftimonio  rcpeliimr,Bal.in  d.c.  fiquisreftiff» 
nu  5 de  rcffi.  Alcx.conf.  1 ; 1 .ver.  cohetmit  inter. vol* 
6.conli2?7.col.  i.co.vol.conf.  176.  coi.  2.  vo).  7.  Soc. 
lat^ d.rcg.  I ( 3 • Aar.Oabr.d.conct.  i ft.lib, x. nu.  10. 
Ampha  quinto  t etiam  procedere  in  confeftiono 

23  inucnrariT,  t m qua  teftes  non  poftUptefle  pauperi 
Dcc.in  aut h.pixtcrca.  C.  vnde  vir , de  vxor.quem  re*  . 
fattdc  IcquiiurGabltJp.cit.loco. 

Limitatur  tamen  hxc  conclufio  • vt  ppocedat , qn 

24  tcftispaupcrteficrinhoncfte  virx, ac  opinionis, fccus 
autem  quddo  pauperes  fvnt  bonx  opinionis»dc  fame* 
ac  intcgrx  vnx.tu  ne  ctcitim  i tcftimonio  n6  repelli- 
tur.gl.in  1.2.C.de  lui. vel  curat,  q fatifd.  no  dcd.  A ng. 
de  malefi.in  verA  ad  querelam  Titij.  ver.  13. Pauper-  ' 

25  ta^tctcnlm  no  eftde  genere  maloru  c.ilfa.  1 5.quxff. 
pjttma,bpcc.intic^ctclte.!i,i.va.liem  ouodcff  pau«r 
pft.gl.ini.  3'.dcreftib.Camp’6g.  intraft.actcftibus.d/ 
reg.  1 1 3. Crot.de  tcffib.par.4.num.7.Ruyn.  conf.t  58. 
mi.27  vol.<.Marr.in  prati. in  pnn.nu.9.  Aret  confil. 

* 13.m1.16.vbi  icftaitu  hoc  * communiter  tenere  DD. 
in  c li  qui  tclUum^lc  tcftib.  vbi  etiS  id  tr.  ditgl.  A lex, 
coni.HP  ViloproccfiutCol.j.lib.f  boc.iun.coniUftQb  r 
num.}6.vol.2.A-lb.deRolajnrr^4ccicftib.lub  rube  • 
Quan  tepcii.teff.nu.  14.  verf.  virra  prvdifta  dubitari. 
Lanfr.dcOna.miraft.depofitionts tdlium ,co|.2^.  e 
vuf.Nunquid pauper.Dcc.c6r.i6j.nu.4. boc.fcn.reg.  i. 
j57.pcr  tot  Ncif.in  rraft.de  rcftib.nu.  lo.in  vcrl^pau- 
pcr.Alb.in  traft.de  tcftib.  tubrub.Quan.iep.tcft.ra-  ■ 
t10ncdof.pcdbj1u.13.vbi  tamcnhoc  intclligit  pro. 
cedere, quado  reftis  habet  aliquid  to  boais.  Nam  qui 

26 tnbit  habetquinquaginuio bonisccpdliuir,  tumd5  " 
accuiiindo,  tum  ctiama  ferendo  leftimomo.l.  non-  ^ 
nuUi.ft.di:  accuia.Bragar.de  rcpr^a.teft.nu.i9.Fab. 
de  Pcp  111  auth.Prxtcrca,nu.8o.C  vnde  vir»  de  vxor- 
Liniitaturlccundonon  procedere, quando paupet  r 

27  efliet  in  aliqual  dignitate  conftiturus:tunc  etenim  cft 
ccffcifurpiciocottuptioms  ad  tcftificandum  admit-  • 
titvt.gl.in  i.  Omcimus.  pa  iliu  tcx.in  auth.  de  ccftam.  - 
Ciouup.  cie.  loco  nu.». 

Limita- 


De  probationib.  i 

Liniitatur  tertio  non  procedere , quado  plures  ic- 
ftcs  producerenturiquorum  aliqm  cilcnt  integri,  ali- 
qui vero  pauperes.  Nam  tunc  fides  pauperu  iiipple- 
cur  per  fidem  czteromm.Bal.in  1.  i.in  ^col.C  de  te- 
ftam.&  in  i.fi  quis  cx  argentariis-  $.  i.pcrillum  tcx.fF. 
dccden.Sal.in  1.  bonx  fidei , circa  lo-  coi.  C deteb. 
credit-faciunt  no^per  Alcx.in  coni'.a4.animaducrli6. 
qoarta  col.vol.a.Crot.  fupra  cit.loco  nu.p. 

Limitatur  quarto  non  procedere  > quando  eficnc 
ipplurcttteftes  pauperes  f qui  tamen  non  efient  infa- 
mes , tunc  enim  ptobant  i Aret,  in  d.c.  fi  qui  teftium, 
col.a.var.cx  quo  poflet  infecti  de  tcfiib.‘Cab.concl. 
ss.lib.i.num.ir. 

Quinto  limitat  iflam  regula  fingularitcr  Crot.  fu* 
Cita.locotn^  1 1 .non  proccduc,qua  ndo  agactuc 
|o  t dc  probanda  innocentia  alicuius, idq;  coprobat  cx 
51  eo,quM  iahoccafuadmictumrtdomcilici,  &fami- 
Jiares.Spcc.in  tit.de  inquifit.!i.i.  vcrfic.  Icd  nunquid 
lo.And.conf.  5p>Viia  inquifitione  formata,imb  ctia 
fiatrcs,Bal.in  1. parentes.  C.dc  tclUbus:crgo  tato  ma- 
pauperesadraitri  debent. 

* Exhisigiturfatisiiquidoconfiarc  poteft, difficile 
admodum  cfTe.certam  ac  definitam  regulam  confH- 
tucte^iua ndo  pauperi  tcfli  fides  habenda  fit,  nccnc : 
'51  paupcresctcnim  f^penumcrotmagis  veritatem  ha- 
bentiquim  diuites : diuctfa  etenim  hominu  ingenia 
funt,  & idcirco  etiam  diucs  improbus  cO'c  quandoq: 
icpcrirur,fcd  in  histcgulis  apparet  lurifcof  fcquiuos 
fuifTeid,auod  magis ucrifimilecfi,&  quod  frequen- 
tius acclditrlzpius  autfit , ut  homines  pauperes  im- 
probi finr,  & facilius  corrumpi  pofl)nr,qudni  diiiitcst 
quib.abundat  pecunia, no  tn  id  adeo  ucru  cfi , ut  eq- 
uarium clTc  non  pbOit,&  idcirco ocs.DD.  una  uocc 
<S3  damantitinatbitiieiudicis  iclinqui,quatcnus  pau- 
peri fides  habenda  fit,id  uoluit  gl.in  d.  aut.  Prxtcrea. 
in  verbo  locuples.C.unde  uir,  & ux.  Abb.  in  d.  c.li  q 
tcfliu.dc  ibi.Bucr.&  Arct.&  Fel.ms.dc  ccfiib.  Aufter. 
de  reprobat  tcftm.7S.Alcx.cdf  a } 7. coi . i . l ib. 6.Fra  n. 
de  Arct.d.conr.n.nu.  i6.Dcc.  d.con(Ii67.nu.6.ubi 
{*  teftatur  hanc efle^fiommunem  opinione.  Soc.d.rcg. 

557.a.Fall.Ruin.d.c6r.i  58.nu.27,uol.2.K.om.in  l.fi- 
f dciuftbr.n-i.fF.qui  fatifd.cog  Dcc.q  dicic’c6cm  opi 
nionC  in  d.auth.pneteica.C.uadcuir,&  uxor.  gl.  ini. 
leicla  actbo  cg£s.  ff.  dc  tc^ib.  eu  plurib.alijs,quos  al- 
Jcgar,&fequit  Didac.Couar.Var.rdbl.lib.z.c.6.nu. 
S.  ic  alios  plures  et  congait  clegatiflimus  Mcnoch. 
dc  arbic  lud.lib.2.car6s.ccnr.piiaia,quosrcfcrrcnd 
pportcr>ne  afbim  agere  uidcamur.BatazoI.poft  tc- 
liuosconi:3.io  addic,  inliucra  B.  in  aimicUiibus. 

'C  e LVS  I 0 ^tCLXL 
' > A RG  VM^ENT  V M. 

Pax  quomodo  fada  probetur . 

Wj. '»  SVMMURIVM.  .. 

X fa)tno*prafumUMr^fedprob»nda$n  tbaUtgaMt^, 

2 Pax  non  dttKtntttJJark) probari ptr  Jeripturam-^. 

^ PaJe probatur  tefiibut , <7  ^mtHuris . 

4 PaxprobatUruJlibui  dicentibus  , ftvidijfi  aliquos  q/eu- 

lars, 

5 bjculum  indicat  rtmijfarst  fuijji  iniursam^ . 

6 Pajepcr  ofcttlum  tx  bonejiate  mimico  datu  non  probatur, 

7 Ofcuiuoitisr  Jiwilia  figna pacem  indic Aatyji  voluntate^  t 

nou  mcejjitalt , vti  boneflatt  jiant, 

8 ^ ax probatur  per  tafiu>n-pab»arum-f , 

9 Pacis^gatan  eji,  quando  partes  capiunt  Ji ptr  manus. 
\0:>!jytanum  iiringtrtdiltihontm  Jsgnijicat. 

1 1 Dexteram  dare  dicitur  fignum pacis. 

12,  Pax  probatur  ex  eo,qaodtnsmtci  Jimulbiberunt,riferutt 
comederunt.DtcLproctdere^uando  tx  voluntate^ j 
fion  ntctJstate,vtikoneJate fiunt,t^tbid.nu,  1 j. 


Conci.  MCLXI. 

1 4 Paxprobaturptr  falutationenu^ . 

I j Salutans  aliquem  dicitur  cum  illo  communicare-^ . 

16  Communicatio , iX conuerjatio pacem  probant. 

1 7 fnimicus  prajumitur,qut  falutare  non  vult'. 

1%  ^Amieittaex  falutattone prpfumitur . 

ip  Paxpfobatur,Jiimmici  faciunt  Jibigrata  feruitix-». 
zo  Ingratitudo  commi fa  ptr  filium  toUitur  per  gratiiuJh 
ntmy  ^ merius  JubJequutO-~> . 

21  Paxprobatur  JieUiquts  eligit  tmmicu  ad  aliquid  agedu. 
zz  Legatum  faPium  inter  mimicos  probat  recictliattonem . 
X}  Anicitif  redintegratio  inter  ufiatorem,^ltgatarsum—-y 
inducit  etiam  rtdmttgrationtm  legati. 

24  Pax probatur  per  irfirumentiem,tn  quo  dicatur faiJum 

futJfepaPiumdtmimieitiJs,  , 

25  Pax  probatur  ptr  confeJponefaSla f acer  doti  in  foropee- 

mtitif.DecLprocedere  quoad  rtmif toni  odif ficus  quo- 
adremijfiotumd4mnorum,(y  mtereJjifVt  ibid.  nu.i6. 
Contrai. nu.z’j.Conciliatio,nu.zS.  D" zp. 
jo  Sacerdos  tanquaptrfona  publicapotefi abjenti acquirere . 
3 1 Pate  publice  faHa  odiu  tantii  rtmijjum  prajiwsstur.no 
auton damnum interejfi pacem  facientis,  ij nu-iz, 
3 3 Offendenti  indulgtndum  tfi,^  iniurtapro  falute  a terna 
remittenda-.» . 

34  Odium,  ix  iracundia  longa  funt peccatum  mortale-j . 

3 ) Pax  faila  prafumitur , (i offihjut  recipit  fatisjablionem 

ab  offendente-.» . 

7 6 Satisjdiiione  iniuria,ix  mala  yoluntas  toUitur. 
j7  Statuto  duponente,  quod  pace  ab  ofiinfo  impetrata  poena 
minuat, n'6  fufficti  offensu  rectpifie  fatssfaSliane  Jam- 
noru,ifX  murefft,ntji  etiam  pracife  iniuriam  remittat. 
Quod  Amplprocedere etiam  Jiquis  effit folum  condemnor»^ 
tus  tn p cena  pecuniaria,vt  tbi.nu.jS, 

* I irtn  i-im  ^^tnonprxfiimitur,  cufit 
1 J Ict  1 1 1 facb.Grat.rdp.47.nu.  1 8.U0I. 
z.pccl.in  bcllo.$.fadx.tf.  dccaptdc  poftlimi.  reuerf. 
ideo  illam  allegans  deber  probare.  Bal.  coi.  soz.uoi. 
1. incip.couingimusiCcMoro.  trad.de  fid.  ticg.ctpa- 
cc  c.  io6.nu.  I z.  Icd  fi  dc  pacc connadus  minime  ce- 
lebratus fuerit  , adeb  ut  cxinftrunicnto  pax  probari 
2 ncqucat,cu  t ncccfiarioin  illius  probatione icriptu- 
ra minime  requiratur, Carald.dcBoncom. in irad. 
dc  fynd.quxft.p.  Vul  p.cdf  8 1 .in  pri  n.ad  tcftcs , ct  c6- 
$ icdurasrccunenduin  erit,  his  t enim  paccin  probari 
tcftatuc  Hcrc.in  trad.dccaut.de  non  oftcn.cp.num. 
lo.etfcribcn.in  §.fi.Inft.deiniur.Vulp.d.  conf.S^.et 
facit  uulg.l.in  exercendis.  C.  dcfidcinftrum. 

4 £x  ccftibus  autem  probabimrpax,  t H deponStui- 
diflcaltqucnzcftinimicoofculaci  fcad  inuic&  nam 
cum  ofculQ  confenfum  indicet,  urdixitFcl.  m c.fu- 

- pcr.^ft  nu.4.dcofii.  dcicg.  cx  ofculo  pacem  infierfic 
Dodorcs,crprxctpuc  lo-jFab.in  d.$.fi.ubi  etid  Ang. 
Inftitdciniur.idcra  uoluit  Fd.in  c.  repcllanrar.  poft 

nu.y.ucrl.itcm  per  ofculum.in  tit.de  accufat.Abb.in 
c.olim.nu.7.ingl.fi.co.tit  Hcrcul  ubifupra.c.  tAnfl- 
z7.Fcnct.in  tit.de  fcr.ad  finem. Vulp.d.conf  85. Bal. 
in  l.hlio, qucm.ft.de  lib.etpofthum.  et  Alcx-ad  Bart. 
in  l.non  foluin, ^ianiuriarum.  ff.de  iniur.AncXorfct. 
y in  trad  dcpnuilcg.pac.nu.2Auc-pcrt  ofculii  rcmifs2 
fuiftc  iniunam  cciifcri  dcbcrcdicitgl.  in  c.paccm.in 
uerf.probauerit.  dcconfectatalift.7. 

6 Limita,utiftud  non  procedanquido  quis  fredpic 
alll]uctn  adofeuium  pacisin  ccclclla ; nam  cum  tuc 
cx  quadam  honcftatis  neccfCtate  iftud  fecifiedica- 
tur , cum  (alua  honcftaicnopotucritillum  refiuar*^ 
taicofculum  mimme  pacem  indicabit,  italoa.  Fab. 

. d.S.fi.ubi  etiam  Ang.  pcrcap.fi. dcfentcnt.cxcOBii' 
mun.in  Clcmcn.  idem  uoluit  Aldobtad.  ibide  fupec 

7 gl.in  ucrbo,diirimulationc,qui  ait ofculum,tet  fimb 
lia  figna  paccin  indicare,  fi  uolunutc , noo  fleo:  ne- 
ceificatCfUcl  honcftate  fiunt. 

8 Secundo  pax  probabirur  perfradum  palmarii , U( 
uoluit  Balin  l.iuaicd.aiuiqnu.p.  in  ucrian  cadcoi) 

lofipbi  Mafiardi ; vel,  ^ R | ^lo.ibi> 


•17  ’ 'Miofephi  MafcardH  oi;.  •'  ■ -M 

glo.ibi,  i perfullionc  ptlmatfi.  ff.  dcpa£U  vbi  inquit  > iixiiixer>t.caU|)^(;i  TcmoiM.okgotlfC^inffMilimt 
p quodngpumt  pacib&concoidiKcu^quidoparros  vtmmpcrllo^7ldpJnKrc(^iUllp>niutun>9ftcl>acllr 

' capiunt tc pci inanum.vndc Tubiungit ■ pobcu fjclu  iib. & dicii^i^itgd non>qu>4  vct^ gcqmlui  reftim- 

in  contrario  piziuini  faduip  piodiiotuipdd  voluit  guiuut.vtodiqiiaionconipiuwtutd-X.tlpus^/- Z.U’ 

ibid.Ang.&t  Alcx.nu.4.Sccatloclii.quiainaiiufttiii-  ciusdamaiu.dcibi  l.MiiicA(ct.ff.dclcg.&bclcga(u. 

]0  geret  diIc£lioncmbgniticatgl.vlMac.i-tit.dcrpd.  c(alciui:faAuinnaivq4iolbiCig.oquaiidoiacb6  eH 

t£ior»Scgl.inc.fuodM)cnta.$.iuesPUfUS-vc(b.dcx-  . aiiciu.nonodioiuali4betiu:  1'ubiuosiuu  uii)e,quoti 
tcras.de  clcdland.Fclinc-icpelUmui>eucali,nu^.  caiusproccduniUartsodcirdcrim.quiatuacucctdl* 

Terr.iicin  pci  iacturo.de accurat.Akc.adBaiioaal.  tiocelcccucadoftciidcsicc».  vidilpobuoaliquidofic 

non  rolum.&.i«moas.tr.dcmiuriividcir(>luit  Amo.  . tctut.iSc£>cicl,lcuiad44n^n>0.dcadtni.lcgaJdcin  j. 
Corfct.de  ptiuilcg.pacisuw.ad>Cafltcn.ind.l.i.ff.d«  cenoit  AakCotfcc.iiid.|Bciak{liiuileg.  pac.nu.ap. 
j I pafl.dc  dcitcra  dicitur  t fignurofMcis.  Lue,  dePen.  a ) cl Jau.|i.dicii>  quodpcc.tKt>>(IV»‘OUcro  ainicitir 
in  l.vnica.C.dcaquxduc.iib.ia.AlHiCl.tatit.defiac.  inter tcnatoccm,d<  Icgaraciumindutitucreduitcgt^ 


4Ur  Moro  d.tracl  e.p.nu.).  »iV 

12  Tertio  probabiiurpax.t  ii  inimici  fiinul  bibcefit, 
comederunt, dc  rifeiunt.Alex.ad  Bat.vbi  fupra>ic  in 
d.l.t.nu.^de  pact  dc  elt  gl.  in  d.^.fiaduiltt.dciniur. 
in  vetb  diiTimulattonc.  vbiczieillcttbciices.  quam 
fcquitur  lac.de  Bclui.tn  prafl.lud.utde1nmr.nu.7t, 
verf.  15.de  comprobauic  Aufrer.  in  addit,  ud  Capcll. 
Tolol.cpaj  i.6c  Bonif.de  vital.in  ttaebde  malef.col. 
t.vcrf.iiem  tollitur  Ilrotlis  aftio.ire  tit.de  inm.  Hnc. 
d.c.jd.nii.a  i.it  fertci.in  tii.  de  fcrqs.  ad  finem.  Ant. 
Corfet.  vbi  fup. 

1 3 Limiia.vt  non  procent  nili  talia  fiant  f volunta- 
rie,non  aut  coaflcauccx  quadam  honeltaiisncccf- 
fiiatc,  vtfupra diximus dc  o|coiojta bmitant loati. 
Vab.Ang.de  Aldobran.ind.li.fi.lnfii.deinlur.dccxd 
plificani  m illis  quicuni  inimici  etTem,  fuerunt  inm 
tan  ambo  ad  magnum  teOu.dc  politi  ad  vnam  mcii 
fuiiivel  ltinul.de  non  creduc  teconcil  iaiioni  faClam 
ex  iioc,  quia  ex  honefiatccogcruohoc  pamifetunt, 
idem  voluit  Manliici.in  ptnCl.in  lii.  dciniur.nu.is. 

14  QuaitbptobaturpcrtfaluuuoiKimira  Bal  ind. 
Lfilio,quctn.fEdelibci.  dc  pollhii.m.pectet.in  c.cum 
Adiianus.)  )zlifl:.dc  c.omnis  i4.q.  I.dc  facjt.quia  qui 

15  tdiciCiaue.  alicuii  df  communica  re  cum  illo,  vt  in 
d.c.oinuis,de  c.excominunicatus  11.  q.|.dccxeom- 

16  inumcacionc.  de  conucclaiionet  probatur  pax.  Bal. 
in  l.iuipfius.C.  Uin.ercif.de  hoeidon  fuadet aliud 

17  coneiaciiii  vidclicci.  q>  ex  quo  quis  f non  vult  faluia 
re  aliUiprzftunic  inimicus,  gl. III  d.c.cu  Adiianusin 
vceb.adlaluiidum  .quani  llnpnlaivmad  boc putat 
Barb.in  dc.icpelUtur.dcecculat.  dc  Abb.in  c.olim. 
&u.6.dc  iniur.de  inz  ad  ikuc.iI  i .n.;.de  appd.  Mare. 
Mam.c6t.na.i7;.d.voL.u.dumutodoillc  clfctantca 
foliius laluiare  vi nos fupid1x11nut.1ncoucl.d9li.mi- 
micd.mi.  i ;.  Ita  qui  Ulutai,amica>  prxiumii . dc  pcc 
jalutarione  paccurinicrmiiQicospebbari  dixit Fd. 
in  (Lc.repdlaiit  pott  mi.7.vcrf.ite  addc.dcMaiihier. 
infiia  prae.  nu.9.m.detniUr.dc  Anu.  md.l.tilio.que. 
Alc*.a-VBar.in  dul.mmriaru^r  ind.l.i.mmi4-  iValc 
paCVidcm  voluit  Marc,Manea;iintta5.n.iSza  fcq. 
Yobt.de  factu  Qt,qup  voluitlu.dcAyiicis, conf41.de 

iSbdtiu.  »r>ip.eidalutanonc|pizfumitiir  amicitia, 
idbvAluittoatii.  cfilanou.  1 ade  voto  tgrnu.dAnt. 
Coifi.-cjrbi.lupsa.nu.ii&Vioit.mcmlim.dciniur. 

Qpioenptofaat  .ii.inuiuci.poficadibi  faciant  gra- 

ly  ta-t  icruiuadra  Babiaid.l.in  ipfiusjKullu  tcx.vbicq 
neu  lciid^«ti.C.fiiBixrcil!dc  placuit  Ldcelloc.  Con 
iad.tntraftdcdcc'ulto.lib.iz.9.b.(.ili  fi.vctC15.cci- 
fiirc  factum  mibtiam  iieniiciaiiniiifirdc  iniuriand  dc 
bene  fasir.m  votuifTpiiiBul.in  UAicriiOalc  inutjkie 

30ltem.qaocitii  filiuszoiAnufnf  caUlaibiingraimidi- 
BKgtautudailfcincnMipatkeafctwa  lolium  itigraci 
uUinoa  :piu’a;den(bm.quod  deoadnurpee  tcccntio 
taial.ajitlbl.maic.:  u.>- 

1 ir>^toif)rabanirdi4u<ic^i^t‘fuiaaiib  inimico 
aaabqmd  ageodampio  eo  1 vil.aroioJiiittos,  dt  ibl 
B«JulCtaxauUBt,.c  - . wurnvjxi, 

ax  Septimo  piobat  cx  legato  t fa^  inter  inimicaSi 
kt  colligitur  cx  Sald.iiv  d.l.  m ipliUd.  wui-qaznt  bic 
fcitiC.  fgmil.atufc.  vbipoiu(tafiun,quaa(lot<tU' 

s •V.  - VV  ' 


tualcgati , quod  exiiuxcrallupetucnun;  miout^ia 
pci  rex. in  l.quod  fi itcoun.fi.dc  adim.lcgj. deoosd» 
hocmftaincoQclufionCiteuocatioicgait.  . * | 

24-  OcVaubpcobatutpetiallrmitinquu  appvctfii- 
iVu  fuiOc  paiium  fuper,  vel  deuimteitus  libbillaiu» 
oam puindcilia  verba lbnanl.acB  diflufuillccipa- 
cem  iccuunt,dc  concoidlam.inBal.de  Angidciliot 
referendo  /equitur  Alex^iud.bi.nu.s.  lf.de  pafVqd 
dicit  cficval<icnoc.&abid.bo^  idem  noi-Cail-QU.'  • * 
ea  talionem  reddem  dt  bo£.diclosvid<ltccc,qiiU  ita 
lalipaflo  diciiutinellVacluspacisaSccoctHdif.idco 
quando  dicit  inllfin  .lauxfucitpaeium  cumulidc 
inmria  Gbi  lifata  > licct  iioudiccKt  pacem , cenfe- 
ictui  cciniOa  iniuiiai  dc  faflapax.  di  fdeltct  illud  in- 
finimcnmm  ad  cclcuaijtouenipfiaiz.li  llatufum  di-  ' 
ccrct.quodhabcmi  pa4£indiiuinuatur  certa  p;na. 

25  Nonoprobaiur  pax  tpcrcoiilclliuncm  fafiainfa 
cctdoii  in  forupcciiiicqtiasiAlcxjd  Bai.  iad.S.iniu.l 
tiamm.lul.Clai.iufi.q.58.vctf.lediaptopofito  quot. 
co.lo.Fab.in  d.$.fi.vbi  etiam  AngqBal.m  ci.S.ioius 
lia  punitur.nu.  7.111  tii.de pacciuum.fitm.iS:  Gubde  ; 
Cun.inici  conf.com.lib.  t.cual,6.pcitotum. 

26  Limita  ,vcifludproccdaw|uoadp^atioa{tce- 
millionisrancoc.s,  dc  pacis  aupaiobnaut^uoad 
aefioiicdamm,dt  iiuctoliei  da  quilibet  buuiuChcir 
ilianus  tenetur  itaiiiiuancoiciiatcmiticrcidc  vindi, 
flatiion  aut  lansfacboacm  uaaiciaru.quo^  'mtcccTe  *, 
fenilis  nullus  bonus  Cbri/luMu  agere  poiFci  tniu- 
ciacu.tFcQciubfomiindeiaiqnd  prout  dicit  lo.Fab,  ^ 

* ind.S.n.lnfiit.dcimur.&haiacdicit.' coebi  opinior 
nem  Alcx.in  l.li  xibi  dcccm-Saiuaxlauirfwm.  1.  .fiidc 

* pad.vbi  etiam  Bar.dc'  cdiicrluibtt  idciuAbr.  inL 
non  foium.Si.  1 .tf.de  iniuc  jdcio  voluit.  Aquate  BuiO 
et  I mo-m  ca.  dcintidc  accuCue  Utda.1 1 bjiacldtair.b, 
io.poll  nu.6.  veif.;.vtconlbu.Q»radju  ptad.ft>b 
41ij1u.32.Aug.a1l  AugatelUalef  iovcibicfiparfti 
& produxerunt  iniliumcgium  pacis, nu.27.lul.Clar. . 

' d.  q,'sf.  vjrC  5«.  dc  b(iiV*5uN'biSbvtb  ophitondltf. 
etiam  dixit  .Aldobr.md.^.n.lnllit.  dc  iiitut. 

27  Conicatiqin  ffqprq^^nga.  l-Ti.f-ai^piidian.dc  Io. 
And.madditjdSpec.iuiii.dcinflcum.  cdit.S.nunc 
vaoaliqua.inadit.iMtp.pcrhbtijfidcjuK,'"  i ’’ 

2S  C>  'iicorda.t  vt  1 .opinitfptocedat,qn  c6fitdnspcc 
cata  fua  dixilfctlimpliCItiqrUCtrdoiuteoiiiioTliiO 
omucmmiurunucuuda  vcro.qiwndodixiiiar<fia-  i 
cioplcuame(Uidlioa<itiTiuo,uaiutdfigit  itAle.  - 
ind.S.  quadam,  qui diclUuific etiam dtuudnie&iL  ^ 
in  d.ci>-$.iniuna,dc  pace  tot.  fir.  Jc  in  l.o6ioii^m.S>  ’ 
iniutianim.frdciniur.de  Roniin  d.l.a.ad  SilUo., 

29  VelfccuudotcocoeiiadtfiingucduiaBlfadaeS  > 
rcmiffioplenain  fotouidieialiiqapotuit  Pioabyiec 
k6  a lio  acqu  irac,vi  ial.  1 Jdus  public&.dcquud  itxi  v 
Bar.ff.de  iult.K  imaut  iiarqocoteff  reiniiiusa,ct.iuc 
adiomiuciaruin,qiirdatittod45ceaan)iCC  inte^b  '. 
nondicuntid;pi(iaiquidubilamux,ctiuacdjcuuO  c 
ubd  in  dubio  fulfieiaesquod  altcium  diaiiitaC.iei<U  : 
(nguentem  Bal.iodd.nMalu.$.uiiuruitim  refecti  - 
et  feqtutur  Aiex.ibid.ad  Bor.cuhuncwitmra  oafiim. . 
cfiprobauit  in  d.Ui  1^1  dccc.$iquaalLdu  concludit, 
quodindubio  dci]«tA(ciimcipcctatio  qmttaioiu- 

tlauiciu 


De  probationib.  Conci.  MCLXII-  5^4 


|i  anfcm»  qui  fe  fundat  ex  vetbis  ambiguis  per  Lme* 
rib.ff.de  padi.  & c.  in  pratentia,  dc  pr^r.  & hcc  dt> 
ftindiioeonucnit  cum  illa, qua  tradit  laCind.S-qtut- 
dam,vbidif)inguit,  aut  quirrcmittit  rancore  aniint  $ 
fcu  cordn  tltum  1 8t  non  imeUigitur  remifUTc  adiio* 
nem  iniuriarum,vdf'atisfaciioncm.l.n  domus-ff.de 
fcruicvrb.prad.  autrcmtnitplcnc  in  pralcntia  tacet 
dotis, & tunc  cefcturrcmifUrc  nedum  rancorem,  Tcd 
etiam  adlioncni,&  taii  cafu  poteil  f facerdos  acqui- 
rere abfenti  ranquam  petfona  publica.l.i.  $.  publica 
ios^  ibi  not.&art.ff.  dc  fuft.  6c  iur.  c. quamquam  de 
, vludn  d.c-ius  publicum.difi.i  -aut  fumus  in  dubio»  3c 
tuncfblum  odium,&  rancmccntcmr  remifliii , noa 
uutem  a^o » vel  ratisfadiio » & ita  etiam  tenet  Abb. 
in  C.1  -ool.ti.  verr.vlr.rupcrtcx.deiniur. 

Amplialimir.vtnonroldm  procedar,  quando  rc> 
51  mifriofuifrctfa^acoram  (acerdote-  fedfcriS  fifiat 
Mx  publice  : nam  per  talem  paocmccnfcturremil* 
fus  Vantu m rancor,  dc  vindidia , non  autem  i n tcrefle 
pecuniarium  rtfpedhi  damnorum»  & cxpdfarum.  ita 
^ dixit Dtdac.variar.rcrolut.lib.a.c.io,mi.6.vcrt-4-co. 
*^vbi  hanc  * communi  opinionem  dkir.  IMaz.  lib- 1. 
f delidorum.c.6.nu-40.dcira  intclHgcrc,&fcqui  * 
inuniterferibentes  poft  gl.ln  d.S.ftn.m  ver.non  tcuo 
cauerit,tcffarar  I6.de  Amicis  cotU48.num.  14-  & ici 
poterit  imeiilgididhim  Ang.m  d.S.H.nu.i.in  6.duni 
%2  notatgl  dc  ex  illa  coUigu,quodfiuet  fponre,&  pro* 
)>rio  motUifiuc  coadi^,dccauranueivr  murtis  cogita 
tionc  quis  tniuriam  remiferit » vt  Deusfuiicreaiut  fi- 
bUqubd  licet  poQcareconualcrcat  • & ficcelTctcau* 
n timoris,non  tamen  rcnafcimradtioiniutiaru, quo 
ad  vindidUm  que  ptoptcrfalutcm  ztcm.im  rcmittfi' 
9^  da  fhrim  ed.de  offendenti  t ihdulgcndum  cA.de  P9* 

nir. diA.  5.c.vit-  & nobis  non  cA  licitum  aliquem  ha* 
bereodto.c.cuminlcg.a}.q.4.  cx  quo  odium  ,dc  ira* 

54cundtaf  longa  funt  (w.mon.c.vnQ  oratiu-Scrimi- 

nis. di  A.a^.fecus  autCtquoad  dSna,  quoru  tcfediionc 
» lfccrpetere»d:conrcqui,quia  cx  przccpto  Euangeli- 
co non  tencturquis  rcinittcrcnifi  rancore»dc  odmm, 
«ton  aut  adlionem  iniunaram,dc  latisfaclioncfuam 
ciiiUici).qf.4C*nquiscontfiAatu%c(j gt.diA  90. gl. 
pe.i  n c.  r.dc  inalcd.  imo  benefacit » qui  demifib  ran- 
core agi  t ininriatu  puniendo  dtli  nquentem.  c.dc  qui 
cmCdar.diA.  4t.de  ncmoreneturrcijccrerancorcm » 
vel  pouus  scium  illum bonfipcrucnienicmcx  ira» 
qua  appeti  mus  per  iiidicCdclida.cocrccri-c.U  is, qui. 
c.cd  itiiu  Aac.dirplicct  a?.q.4.SyiucAjn  vetb.  chari- 
tas.q.4-Mauar.in  Manna. c.  14*  nu.  15.  vbi  dicit  mot* 
tominusndtcncticondonarcadionejdcfacisfadlio* 
nC  iniuhz,qua6ia  iudicio  pcti  potcA»iux.gi.in  d.  c-  H 
quis contriflams,  dc  hoc irueuige  , quando  aiitu 
cx  veibii  pofiris  in  in  Aro  pacis  non  apparcretded  el* 
fctfadlapaxninplicircr,nfup.cita.dd4oquunmr.  ^ 

Decimo  probatur  pax,  vcl  potius  prafumitur  »qn 
j^Oflfenfus  t reccpiifarisfadlioncm  prpoAcnfa : nam 
ducmadmodum  omnis  obligatio  tolliiur  folutionc 
illiusiquod  dcbcnir.ln  A.quib.mod.toU-obli^hn  prin 
96cip.  cum  fimiiib.ira  iaiisfa(Aionetii!iu&tquiiaiuh2 
interebat  prxrumit|ir»fublata  omnis  mala  voluitias, 
ex  ofTcnnoncidc  imuria  proucmds-ita  rcfpddit . Vlp. 
in  J.fccl  A Vniustin  ^.fi  anreiudicem.  ff-  dciniur. 
enim  ioquir.l-C.acccpit  fatisfidlioncin , iniuriS  fua 
rcmifit.  de in  hancfcnrcntiam  videnirfuinerefpon- 
fumd  Paniom  l-ft  pupillus  airemm.  ff.4c  admintAr. 
fut-hoc  idem  fcntit  Hicron.  Buti|;el.in  l.lc£l.i,  nu.4S. 
A.fi  cer.pcr.de  Hippol.Rimin  Ifi  vnus.  f.  paOus«ne 
petcret.nti./49.vcrflhinc.A;depacl. 

37  Addetu , quodft  quis  toUeiidar , vc!  prohafefa- 
tisfeciflcprodamni$,veirclluuiOcrcni  ablatam,  vel 
folni  Ae  p^nani  pccuntiriS»in  qua  ftietat  condemna- 
tus aductius  pancm>dc  Uc  licct  pars  acceperit  iacisfa- 
Bionem » vi  fup.  quoad  iniercfle»  quod  nihilominus 
talff  latisfaAio  aon  ptodeft  volenti impctiaicgu- 


tiam  pro  corportlt»vigorc  Aamti  mitiuspmud* 
tis  I vei  iii  totum  remittentis  penam  habenti  paci^n 
ab  oAenfb , quia  vitra  talem  facisfa Aionem  rccniwir 
lurrcmiAioipfius  partis  przcise.  dcita  dccifuni  faif* 
feper  Senar.Med.ieAac.lu).Oa.d.q.58.vctf.adutdde 
quod  dt  in  facli  contingentia  inquodi  Nicolao  For 
bccanof  qoi  fuerat  pro  homicidiocondcnmatus  ad 
uiremes  per  tncnmuni,dc  in  fcuth  lO.vcrfus  partciD 
cu  in  approbatione  gratizrrircmiiiio  produxiiret  in- 
ftrumcnturolutiockhfcur.50.fadzpartiipfius  iincc- 
fcfliifiih  rcic4a  gratia , dc  opus  fuit  iUrhabere  ab  co 
pienS  pacem,  dc  reminrioncm»qua  tuii deinde  gratia 
appt<^ar.i,dc  iddCiar.fubiungiridemefleinUiQ»qui 
3 % non  fuit  f principalis  ad  homicidiuiD  cora  mittedu» 
fed  tanquain  defimplici  auxilio  coodemnatasin  pq 
nam  pecuniariam  .*  nam  non  poterit  fruitail  Aatuto 
^atiofotCirca  illam  penam  pecuniariam, iiifi  habuc 
rit  pocem,  detemi  Aionem  i parte, quod  nota : n3  aU* 
quando  in  fadooccununret  ipfumlul.Clar.dum  fi; 
nijlia  cucoiut  adcas:n2  quid,  rum  in  iurc , tO  in  fa^ 
cx  Cofuciudinc  lautindu  nt»nid£iAr3litcr enarrat. 

CCUCLi^SIO  MCLXII. 

ARGVME>JTVM. 

Pax  ex  quibus  rupta  probetur . 

SVMMARIVM. 

I Pseemfumprtt  erioien 

j 'Pdftm  rumptm  iontra *Ufi fr^ce^tutornmitUi. 

3 fT^fumttur rupta. 

4 pax  m iinha  $/uiu.iadj  e/i pfrptfma,HOM  ttmporaUt  - 
^ Paxeji Jtnudtftordta  pet^tuoduratumt . 

(f  Pacftn  rumptm  ex  noua  esufanon  incurrit  in  pamaml 
7 Promito  qualibet  b-tbet  in  Je  cUufulamyRebut^c  JUnii- 
bm,^MquodtnouoHon  fnptruenitnfe . 

5 T{tnumtatio*Udm enmiaraniento lurity ^odbabft t vel 

tabere ^ratintaUrf  , mteOi^iturexeau/a de prat*. 
nto. 

9 Paxadeuitandamppumt  exrtcaa  tanfa/tmper  rupta 
prafumitur . 

loQpfendtns pofi  faPlam pacem  ex  noua  caufa  offendere 
prafumitur 

I I Interpretatio  beni/peior  in  panaldrut  efi  facienda.^, 

1 2 InUrpretatiQ  facienda ejty  vtdfli3umeuitelur , 

j j PaetmrtpensexHOuae4ufaetiamkuitetfriuoU,uonM- 
curritin  penatn^ . 

14  PptaniyVt  quisineurratobf odiam  paPff  doUurtquiriiy 

15  DcAuinonprafumitur. 

1 6 Gaufa  qualibet  etueen  leu^ma , ^ iteim/h  txtufat  ddnh  • 
i"jCaufaminiuJiam  fronrtnJapaeis^e habere  eo/^fcemt^ 

ij  nibilommue  inilUperJtmrans  , dicitur tjjetn  doh 
mamififo . 

I S Paetm  rumpent  ex  eaa^aimuftoynon  euitat  penam  Jlatm 
tartamyvellegaUmifed  eonuentionaUmlantum .*DecK 
mfiJiaiMtum  exigeret  doirem  tanfurntH  ibid.nu.t^, 

20  Pacem  rumpem  ex  caufa  ajf  'r£iatapiom  cxeufdtur. 

11  Gaufamiulia,ttrumornijntxcufaminhit,quafumti* 
gentbe  pro^iAitorjm^ . 

a 2 Dcdm prapemJ m bit,qua  funt  de  rtmrt probibiinreml 

2 3 Omne  malum  prafumitur p^ime  wji probeteer. 

contrarium^ . 

ZACaufeaJfedlatat  trrumormmitvanuSfbXfatuusnoa 
excufint . 

1^1  j Credulitai  adbociVt>xci^t  debet  ejie  vrbemem,  & ratio- 
nabdis , iy  bdhtadperfoets  fide  digleau* . 
iJb^robibita  faeumadboe  tVttematurdtbeteognofeeniU 
lud  effe  probibaum^ . 

27  Pacem  rumpent  ex  noma  caufa  etiamiBcoitlmenti,  exem^ 
fatur. 

l9Pacfr&pem  td  incontimatiifadm  ex  imterMailo,ix  noma 
I^tph.y^afcardiivol.i.  Kr  p *ae^<*> 
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tgufs^ytufklur Jo&m  i panMebnuentiottali,non  /tutU 
i pasna,qwe%»nit  Mppiicanda  fifco.  -i 

•p  0^tndtntt$  fiadintuetm  noHpumunturquOiidiHttrtf- 
jt  partit,fed  efiminalittr  tantum . 
j©  Tactm  rumpimttiamiuramtrUofir matam  tn  noustau 
fa  ppnam  non  incurrit. 

5 1 Pafium,^  tonutntio  h/rata , ctnjintur  babcre  illa  c!au~ 
ftthmp^tbus  Jit  Jiant ibut . 

jl  Paci  rumpens  noua  taufa  itiam  falfa  txmfatur.  Dttl. 

pfoccitrt.fiiud  » ertdstlitatc  hsduiius fuit,  vt  ibi.  n.  J4. 
3 3 Panadhot,vtdttaU4rj’upta,aHimufimurii'dirtqairii. 
3 5 Credulus  nimium,  iptsanus  non  eant  Ji//piciont . 

^6  Paet  impum  licet  cosrtrauenin  ex  noua  caufa,  etiamji in 
ea  ad  fit  tlaujula,  rato  manente  padjo . 

J7  Claufula.rato  tnanesttepadlo, operatur, quod Uceteontra- 
Qhs  eontraueniqtur,Jirmus  nibitominns  mantat . 

) 8 CUu/ula,rato  manente  pafJo,  operatur folum  ad  commo» 
dum  objeru antis  pro  parte  fua  eontraCium , • 
yp  Clau(ula,toties,quottts,optratur,q7iod  toties,  qseotits  con~ 
trafsdlum  fuerit, ppna  commutatur . 

4©  Claufuta, toties,  quotses , non  operatur,quominus pati  ex 
noua  caufa  contrauenire  Isccat . 

41  Offtndtns  pLtriestfoa  sneiditirppnamplufqttam  femtl, 
nijiadjit  in  contraiiu  pacis  clasefula,  toties,  quotses . 

41  Offenjui , of  Indentem, o^inderesmpuncpot  jl, quoad p^- 
nasn  conuentsonaUm , 

45  Pacem  rumpere  licet  ex  nona  caufa,  ttiasnjitxprefsc  con- 
trarsum  consuntumJit.Et  qttajit ratio,  sbsd.nst..^.^. 

45  Statutum  excludens  interpretationem  extrin/ecasn  intel- 

Is^sturexeluderetantummodolcuem,  -jr fnuoiam. 

46  Argumentum  depaiio  ad  ftatutum,  fy  'e  contra  valet. 
AlOjh  fetsja  ieseis,iyfriuolfl  non  facit  rumpere  pacem, iy  «.  jo. 
4»  l/erba  non  debent  tjje  faijlra  appojsta , (y  fim  tjjediu  ope- 
randi . 

49  Verba  debent  operavi  fecstndum  naturam  contrailus,  iy 
. ■ res  in  contrafiu  deauUa . 

j I Pacem  rumpens  ex  noua  caufa.non  punitur,  etidJiPrin- 
teps  ftjtutism,vel lex  decernerent , nouam  caufam  alle- 
garsnon  pojfe . 

3 2 Decretum, quod  noua  caufa  non po£h  allegati , intelligi- 
t:trdeleui,iy  frsuola. 

3 J Decretum  tollens  defenjionem  non  valet . 

5 4 Deftnjio  efiUt  sure  naturali . 

Princeps  defenjlonnn  tollere  non  pote  fi . 

5 6Decntum  ne  ex  noua  caufa  pcjjit  pax  r ssmpi, inter preta- 
tuT,quomodoJit  snttlligtndum.tbsd.  fynu.^q. 

5 8 Decretum  nt  noua  caufa po£u  allegari, non  comprehendit 
caufam  certam, celaram,  fy  quando  opnfus  offindif 
fei  tncontuienii.iy  nu,6 1 . 

5 5 OfenJso  ex  smeruallo  non  dicitur  dtfinjio  naturalis , ftd 
vsndsdia . 

€0  Dtcrctum.ne  ex  noua  caufa  pax  rumpatur, non  extendi- 
tur, qsiandoqussQjfenfusrtojJindtt . 

<2  Pacem fregerit  quss  ex  noua,vilveteri  caufa,  ipjius  iura- 
mentoprobatHr.Contra.Hu.6  i .Concil.nu.  6^. 

6$  P(puacdufa  ,xrt  prafamatur  debet  prius  confiare  de  fa- 
£io,ex  quo  oriatur  dubitatio  circa  nouam  caufam. 

€6  Pax  rupta  dicatur  ex  noua  cd,ntent,/lat  iudfcis  arbitrio. 
67  Caufa  noua  rumpenda pacis  qua  dicantur . 

CqlorJimpUx iracudia no  tXcufat,  nijssujia cS prpcedat. 
6p  *Dolum  qualibet  latis  eauja  excludit . 

•jCsCaufa  qualibet  leuii  fujjschadcuitandam ppnam pacis 
rsipta . 

71  Notiam  rupta  paciscanfam,HonfolitmpUn«,Jidiyftmi- 
pleni,  fyprajumptsui  fujjicsi  probare. 

•jzKouacauja  pervnumtejtem probatur , 

7  j ‘2Jouj  caufq  pacis  rupta  probatur  per fismam. 

74  T' regua  ob  nouam  caufam  non  diettur  rupta.Contr,  nu. 

q^.Concilxolligitur  tx  dsihs .tbsd,nu.  77. 

76  Proditionem  licet  mihi  Jacias  y non  tamen  debeo  aliquid 
contra  te  moltrt,eum  tibi  Jidem  promifa  im. 

"iqlura  loquentia  de  frasegeniepaccmbabet  etiam loeun^n 
frangent»  treguam,  y _ 
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78  Pacem  rrmpensxtiam  ex  kwiiy  friucfaeaufa,ismm^ 
do  ex  ta  ojfeetjmt  ad  iram  prouocari potuerit,  non  hseter 
ritih  pfnam,  Contrarium.ibid.rm.7^.Comctl.nu.i i . 
Soi^Tomitttns  non  ofendertffioffinderitetiam  inminimot 
tontrafaest  promij/ipni . 

iz  cAnimus  , iy  z>oluntasdj£inguntmttbfieia.^nu.\u^ 

8 i Offenfa  maxima  flummodo  non  adjit  ammmvleijcendi, 

non  rumpit  picem . 

84  Rapiens Jiltam  illiui,cu  quopactm feeerat,aon  ob  ineuriof 
Jid propter  ardore  amoris, non  dicitur paeeeStrauenire. , 
g ^ dffinja , etiam  minima , imuriandfanimo  commi jfa  pra 
magna  reputatur , . 

86  V rtans  aUquem , vt  eum  proyeeret  in Jiunun,grauittr  qf 

fendere  diettur . . 

87  Jmpuljio  dtcftur  leuit  offen/a.  '' 

88  Tax  ex  qua  eaufapqjjit  dici  rseptaytteru  Judicii  arbitrio 

relin^ustur . ' _ 

89  Pacem  rumpens  txnoua  caufa  etiam  mitiima  ,nb  incidit 

in  panam,  etietm  Jtin  injirumento  pacis  adfsnt  verba 
generalia , ^ pragtiantia . 

90  Interpretatio  ffriHj facienda  tjl,vbidcpaee  rupta  agitur, 

9 1 Verba  vniurrfaliaottam  negattua,non funt  indirtele  in-  ^ 

nlligtnda. 

91  Verbitnt  nullum  ejl  adeo  vniutrjalt,  ^eonjideratisciresb- 
llantiit  nqn  debeat  refringi,^  ciuslster  interpretari. 

9 j Dijpqfitto  nulla  tam  gener  alite ft,  qua  no  recipiat  limita- 

tionem,Contrj.ibia.nu,p4.Concilan*.  100.  .* 

9 j Teomijjioni de  non  ojfindtndo^tiam fimpliciter  faSlf,  td- 
trauenttur  offendendo  etiam  in  minimo 
g6  Verbu,quoqttomodo, importat  omnesmodoiixeogitabikt. 
97  Verbum, quomodolibet,smportatmodumr»aUm,pcrJhnd~ 
lem,diref}um,fy  indirt^um, 

p3  Prohibitus  alienare  bona  ,fub  priuathne  hareditatii^ffi 
minimam  rem  aliena uersty  baredstate  priuatur  . 

99  Pax  etiam  per  Unem  offenfam  rumpitur , 

1 o I Pax, quando  faiia  ej  Juptr  lembus  offinjionibutiptr  U-  - 
ues  etsai/solfenfsoiKS  rumpitur . 

1 02  Rilatum,in  re/erentecontinetur,ers  omnibus  qualHatib. 

I o ^ Pax  rumpitur  ex  eadem  caufa,  ex  qua  practjjit . 

1 04  Pax  rumpi  pole/i  cOritra  comprefKnfos  ifi pace  antequi 
ratifieauersnt.iy  nu.  iog.C-ontr.nu.ioSConcil.n.tio. 
loi  Stipulatio, mihi  ab alttroj'a£la,nonmibs acquiritur, an- 
tequam ratijicauerim . 

1 06  Coniraiius  ad  bae,vt  perfeiius  dicatur , vtriujq;  partis 

conjenfus  requiritur. 

107  Contrafhis  non potejl  operari)  antequam  contrabentH 
ratijicauermt, 

1 1 ! Raujicatio  potis  debet  Jieri  re  integra  ,aUoquinfequu- 
ta.  offenjsone  non  retrahitur  in  praiudicium  tertif . 

1 1 2 Notarius pro  altero  acceptans, ipji non  acquirit  ratijic* 
tiom  non  fequuta . 

X I j Raisjicatio, quando  dicatur  Jieri  re  integra,  fy  in  tempo 
rc  h absit, rtmijjiuc . 

I [4  Impubes rauJicarcnonpoteJl,nJi per  fuum tutorem. 

I ly  'Ratijicatiopacirprafumiturjtineacomprtbenfifciue^  ^ 
rine,  <y  noncontradixermi . 

116  Ratijieatio fit  re,vsji;bu,fy  tacito  conjenfu . 

117  Raujicatio  pacti  non  requiritur , quando  adef}  totjitf 
tuao,quodpax  valeat,  etiaenjinon  ratijicetur  . 

118  Offendens  minantem Jibi, pacem  frtgijje  non  dicititr . 

119  Pax, vel potius  cautip  de  noh  offendendo, non  dicitur  i 
pta.etiamji traflat^n  Jit  de  abqticm  occidendo . 

1 20  PaetyOnJst-contrjucntum  ,tx  verbis  tnjlrtamnu  ipjsus 
pacis  colligitur . 

1 2 1 Tax.quibmcajsbus dicatur  rupta prtmijjiue . 

1 22  'Dolus, ixammusvleiJcendirtquiruntur,adbocvt quit 
p.icis  rupta  pfnatcneaiur . 

izj  Pacis  rupta  crimen  dicitur  de  atrocibus  delifUs,  fygra- 
? uiter puniendum  eJl . 

1 24  Offendifie,quss  non  df^nifs  animo  offendendi  offendat, 

1 2 i y oluntas , iy  animus  offendendi  attendunt  in  deltfHi. 

1 26  'Dolo.nonprobatO)Jiue  iujlyjiue  tniufiis  rationsb.  quit 
qdduflutfueritad  delinquendi, jiatimeii  ab/olueaut. 

‘Dolo 
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Deprobationib. 

117  Dolo  cjfinttyiifiit f^lfut  nutl.i  paen.i  pumtur. 

1 2 Dolo  c:Jpinte  ctjf.it  etiam  pena  bonuady. 

I2p  lapidi  contr.t  cani  a juo  mord:ntime’ofttty 

hotf.  ing  illae  tranjeunteoi  occidens, non  t/iptoihmiu!. 
130  Banmtoi  ae  rchelUt  m domo, in  qrt, ter  ani  etiam  ip/tiin 
f(:><tnonbannvi,eoncrsw  tutetnonUmnlur. 
j j I 7rinapJlit  asemis  vitinfio,  quodprmcip.diter  ags^ 

iuri.utendtdebrt. 

j j 2 T{api(nf fiit.tm, rc!  ulalffrans v.rore ilUrt\ er»m quopa 
etm  j.x  '-:that  UbiHtrus  caufa^nondiatur  pare  ru^nofte. 
Pax  tit<nrumpit:irpropter([finfam,exa!i.teafiJ.tprO‘ 
ueniei:tem,qu.irnvt p.t.v  rumpatur. 

Qii^nlTrrv  rumpere pjrf  .*  illi inn.irc 
U D 1 ilei  • iJ  |crimen|‘^rauirti  num€lt,  vt 
habet  c.i.dc  pace  rcncn.&ciu?  violat,  inc.i.  derre- 
gua>&  pacc.fic i.dc  pace fcivintcrliibd-  inviib.' 
1 fciid.imo  contra  t I>.:i  prjeccptn  c6fnictit»qm  ab  l!U 
d«(i:cii!t.  ddi.‘?c.  n.  proximu  rud  licut  tctp<ufn  dicit 
Dns.idco  ad  ditandam  dclKiiprrfiithptionS.iuxM 
3,l.mcrit6.ft'.profocio,indiibiotpa.xnipra  non  prafu 
* metur,  fcd  adhuc  intKra  dc  rtrma  indicanda  erit,  ita 
Vulp.c6(’.2.mi.24  dcCor.c6l'4o.lib.i.  Dec  c6l-fO^* 
nu.y.Jc  Bal.inl.fi  pridiu.C  dca:dil.cdi.&  Rom  eSr. 
^ I S j.in  cafu  propofito  in  fi.  5r  in  dubio  t pax  ppetu.i 
pronuncianda  cfinon  autc  temporalis, vt  voluit  lafi 
in  /.cu  propon.is.Cdc  pac.mi.O.dudixit  definiendo 
5 pacC,q»paxtcft  finis  dilcordix  perpetuo  duraturus, 
nautedcpacc  rupta  dubitari  contisctit Icito, quod 
indubitata  cft  DD.(cmcntia,p.iccm  non  ideo  rumpi 
6 adpqnam  incurrendam  Irailc  pacis,  fit  exnunc  fu* 
pcrucnicntecaura rumpatur.ira  decidit  Bar.  in  l.aut 
facka.S.cS  nu.i. circafi-tV.de  pcn.  Bal.inc.t.dc  pace 
tcn. inviib  fcud.Ant.de  But.&  Imo.inc.a.  derenun. 
$.paul  dc  Cafir  in  I.qui  icniUr  ad  fi.  per  illu  tcx.  fi  de 
vcrb.obi  iVoTi  in  Ucmcl  m0ra.nu.7i.  vcrl.  1 . & c.ft^. 
fol.mar.vbi  pcrmulr.t  (imiliaadductr.  Dcr.cof  s ,»r. 
nu.7. vcif  ifta  cond.  Alex,  conf  r s 5.nu.4.lib4.  & 
in  coni'  1 9 mi  i.l»b.  i in  cofi  1 1 j.lib.i.Soc.um.c6r. 
lOj.pcrtoiuJib.i.Bar.in  l.qui  duolVatrcs, 

in  6.q.  ff.de  vcrb.obi.  Alc.m  1.  eu  ,pponas.  G.dc  pa«a. 
iloin.conf.isB  in  calu  propofito,  Alcx.m  d.l.li  iwl 
mora.vcri.circa  ^n^JitVi.fi.lol.mac.Ialdnd  l.quilct 
\ium  .nu.a.fl  dcvcro.obl.Marl.inpra£t.$.aga.rcdior. 
nu.S.Sc  in  c6r.:6.m*J».c6i.8?. nu.24.de  melius  conf. 
ii9.Rom.c6f.»i>pcrtotfl.  Mar.inl.i.$.fi.nuat.ff. 
de  fidciui!5c  iniub  de  fidemi  nu.  152.  de  ia  fing.503. 
Hai.c6r.io.infi.vol.4  Pacil'.conf  164.nu.24  & i6y. 

nu.i6.vol.4.Cra.c6f.i64.n.6.Bal.  c6l.i95mu.4*  & 5. 
vol.a.Cor.cdi’.  1 67.06.5  .vol.  1 .&  coi.  5 1 . coi.  i . voVi . 
* Hcrc.in  tradl.de  cauc.  de  nooffen.  e.  i s.  qui  de  * c6i 
icAa  f ,vcr.hxc  proculdubio,&  Moro.in  ttadl.de  fid. 
**  trcg.&pacc.c.i i2.vbi*c6cmidicitidc*c6ctnq«oq,‘ 
dixitOcc.c6f.i8o.nu.2.Bcitaz.conr.4.nu.9.inaim. 
Dec.c6f.4  nu.  aa.vol.j.  cuplurib.  ibi  aJlcg.  Vulpd. 
confi67.nu  6.  vbilunc  rcccptifiimi  ientetiam  dicit. 
Ratio  huiUs dccifioniscfi, quia  in  coucntionc  pa- 
7 cis.ficut  in  alia  qualibet  promifilonc  fcmpt‘f>fclfi* 
gitur  inclfc  illa  clauiuU, rebus  Ite  fiatibus . de  aliquo 

denouo  no  lupcrucnicDtc.c.cum  inter,  dcrcnunc.c. 
qucraadmodCi.de  uiTciii.dc  in  c.dcricus.co.tit.l.fi.fi'. 
quilatildcogl.fi.Cdcno  mi.pec.l.fi.ff.id  municip. 
Kom  eui.  1 i?i.nu.  i.vcrf  j.licct.  vbi  plut.t  ad  hoc  ad- 
duciufacirrcx.m  l.ii  rnq.C  dexeuoe  dona.c^  tcx.in 
l-cu  acutifiimi.  C Qclidticonunifidsml.exfadlo.m 
priQ.fi'devui;4.&  ;'up.&(u.idcrpiilchru.didu  Bart. 
ini.  vxor.S.diuas.f‘..ac  ednlt.ybidixiriq»  fultqUisro 
Z nunciaucm,  tciu  ccr.t  :i.;  oiuii,  qj  habet, de  habere 
IpcntinraU  rc,q>  ni.>  rc:..raci.'uionucUigitur,q>  ha 
bcrcl‘pcratcx,cau;M  vie  pra.icrito,non  autem  ex  c.iu- 
fidctuturor.ouitciiupLruuuciucAtdcanO  obllan 
:ctali  tcnunciarionc  potem  patere  iusnouiicrfibi 
fiipauciiiCQsmdictaseiScidcm-replicauttipd.l.qui 
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Romx.J.duofratrcs.ffdc  vcrb.obli^dc'  in  l.poftema 
cipafioncm.5.J.mi.t.ft'dclib.lcg  dcfiJi.qnicutufiv 
rib.ff.  detranfiicno.  r.M arf  in  k i.ff.  fi.in  78. 5t  9x0!/ 
fr.dc  quxfiio.de  in  tcrminfv  Hcreii.vhi  fbp.^l.c:  i ?.  nui- 

* j.vcrllc:  h*c proeulduhio  efi*coiHmunf«A  nia?,ii 

* 'communisop1nio.dtPafifconr.165.nii.i8.  of4.* 
p nora.qutjd  adp^namenifatidam  noDaTraufa 

in  dubiopra-fiimit.  Iro  Bero.  conf  foS  bii.iy  • olv?.' 
per  eao^n*  volui  t B6rt^  In  d.l.iiiit  faAa.  • . (fdc 

pce.at  Akx.ind.Cbnf  Mp.coJ.4.d^  in  1 mo- 

ra.ff.lol. mair.de  Inl.fiqumihibi-ha  P.f6*c;uid  coi. 
jo  }iff.dc  «cqihicfcd.df  ideo  iMe.otij  pofit>ciamt 
offendit, pnefumendtM  em  q>  offrndenr  non  obcaii- 
famantiqnarn.Tcdexnoua.dt  fuperucnfffficaufi,^* 
U h<lccfibemgtfitaiit*,& cO  fimuRt'in  pcnalibushzc 
interpretatio  eff  faclcnda.cinpen!s.difVcjt.iu.tn6.l. 
ii  deintcrprcutio.ff.de  p^.flc  idd  Biro.  c6f  2c6,nu.8» 
co.vol.^dclmo.ind.l.qui  Icrunm.lf.dcvctB  obl.vbj 
Atequi  ind.l.  femeJ,  dicit  hoc  d1ccquius,8t  verius 
idd  tenuit  Rui.c6rio.vol.2.Mof0.d.txac.defid.ircg: 
de  pace  c.i  n.nu  r.Bal.inffi  przdib.HT.dcardil.cdi. 
Alex  conf  t9o:ol.2.1ib;  i.dc  coni!  1 io.lib.4.  Dcc.col) 
406.de  Sf>*Doi^.ini.cum  propon.is.C.de  paO.Grat.'- 
conf7).nu.i9.  kb.i.Parif  d.conf  165.col.ikllb.4.dC 
oonf.tdB.colum.fi  co.lib.Marrinmb.^  fidciuf.nu. 
i5i.&inconCn9dcinpratV§.a^arcdiOr,  num.df. 
de  in  1.  (./. fin.de quxft  bocin.iun.  conf.roi.lib.  i.ic 

* hanc  * co  imioftcm  opin.onem  dicit  Yulp.  confi. }. 
num.14.td  voltiii  Hacul.  ind.7r.uff.  de  noivoiTcnd. 
c.ip.n  no.7-&  BcftJz.eoni.q.num  9-dc  in  conki47. 

* nu. 2). dicicquod  fere*  omnes tra  renear,  de  ita  inter 
minis  confuluir  Rum.conf  lO.ndm.M.  voi.4.  c.i  ra- 

II  uonedudus,qui.alcilicctcap]cdbaf  cfiilla  iiucrprc 
tatio- per  quam  cuitcrur  uciiuumitixta  I.  merito,  fi*, 
pro  Ibcioidc  probatur  ex  not.pct  B.i.-.d:  HocTin  l.no 
Iblu-^.fcd  vtproban.fi.de  nO-opc.nun.Krtanroma 
gisnoua  ea  praelum  if, fi  aclus  nouaroficbfunon  cor* 
lefponJcar.nccconucniatqaaliiari  aiir.qucoffcnic: 
fcd  nouz,prourita  animaducxtit  Bxf  fii  1.  ii  pr%dju, 
col.n.C.dczdii.cdic.  defequitur  Aicx.  ind.lX'«7icl. 
mora.pofi  Bom.ibi.ll.fol.mair.deiQ  d.f.quT  ieruiim» 
pcrDoiff.ff  de  kcrb.ob.Rui.eonf^id*  ippbi^,co!.).n. 
«.vol.i.Parifcdf265.nu.i6.rol.7.'dec6:!i(.4.c0.vol. 
Amplia  codufionem  .vr  procedat  cn.'im  ii  nobi 
i^cauU  allegata , 6:  ('•ipetnen  enstnon  cricr.ulU  el 
pacfe  rum  pendi, lcdJcut^,fnno4a.Mdio.  vbflupra.m 
c.t2}.nu.i.d(H<r^l.md4^l/.  mi.15.  Alex,  inco^ii*. 
1 i9.voi.i.&c6ni!ti4.voI.4‘i  al.eoiif  iij5.voI  2.  \i>i 
exepUficat  in  rixa, de  loco  Alcx.de  laf  in  ^^^ui  femu 
ff.de  verb  cfislib.Maii.fing.  507.  fioc.iim.  conf.  103  .fi. 
p.dc  feq.lib.j.Cur  iun  coDi!  1 p.coi.  r.  de  conf.  :4.n.S. 
Io.de  Ana. conf.17.nu.36.  Dec.conf.371.  Guid  Papj 
dccif.^oi.CraUHTonfii  j.Giat.coi.i  t4.1ib.i  Tlfftq. 
dcpGen.caufa43*d:i3tepcrGabr.dcmalcn.conc|tr. 
6.  de  ratio  huius  ampiiationisca  ctfc  potefi , quia  ad 
incurrendam  pernam  proptef  fiiadtionC  pacis  requi  • 
14  muf  t dolusjiM  A-lcr.conf  1 1 5.V1I0  thema  re  ,col.4. 
num.i  5.  voi.4  dc  coni,  x lO.nmu.i.hb.z.d:  Bcro.coi'. 
ipAnum.  i2i.de  conf*  i9»*nuni.9.  volum.^.Bcrraz. 
conf.4.nam!7.dc  i /.in crim.  de  Hcrcul.  in  c.i4  niim. 
25  8;dcdoiu$tnonprzfumitur.  i.dolum.Cdcdolo.r. 
qDOtics.9x^i  dolafi.de  probat.l. non  uinnis./.dbai 
baris.  ff.dcrcmilir.?cuiniinulib.  Sddbcnc  qozlibcc 
j6f  caufagrii  icuKdc  Icuifiinu,  de  fiu^fia,  liuc  miU' 
fia  exenfar  d dolo.Ugirur.  fi.delibc!^ui.  .Mf.d.cdf;, 
i5g).col.a.  lib.2.dc  caifx??.  col.i.i;b.co.  lakronlil.’ 
I79.lib. 2. de  coni!  lAcolujn.i.co.l.b.a.Kom.conr^ 
S7/.Aicx.inl.fiquSmiihi.coffi.tf.dcavq  harc.Oec. 
coniij67.de  in  conf.5  )iv  & A Ict.in  1.  icm.fmoraifl^ 
ialm.aiatr.Bcrad.cohf.i9S  nuai.9.i  Bertaz. conii. 
4-nu.7.  Venaf  in  conl.x?.  dc  in  conk84;  no  5 • vbi  di» 

* cithanccnc’  communem opmioncm,dcUidUme 

habpturapudG^-d.conclb.H.dcrtiadcfi.-  ^ ^ 
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^riaio  lioritAien){>l^uon^m>9t  Don  procedat>qa 
quut  cognoutflct  t cjiifam , propter  quam  fc  luoucc, 
rone&tuAam  t&oibiiominu^  pcrrcuerauUinUla» 

J|uianinc  diceretur  io  dolomaQifcfto,  inquoexcu- 
an  nonpotferiBar.incooL'pi.col-/t.d(  Ear.irtl.flqs 
id>quod$.doli.frdeiunl<t>  omo.iud>&  la^.  inconGI. 
i79-coi.6.vol.l.Caflranin  cociitict.Burgun.  fui. 
cqj.j.dc  ira  limitat  M9ro.vbi  fup.^i  1 5. 

Sccund^limita^dc  inte)ligcanip|iattonem>  rt  im 
pxoccdatiquo ad  poenam  conuenrtona iem»  r»>n aut 
ii  vitra  poenam  comictam  fhtcumm  1 aurdccrctum 
imponeret  poenam  rum^nrib.  pacem,  quia  quo 
ad  poenam  Aaiurariam.iolaBa  ca^a  non  cxcufateti 
icd  requireretur  iulU.&  tcgaiisUecundum  Ufin  ).iu 
lic.co]  B-ifdcacq.poff.aUra- Arch.de  Io. Andr.  inc. 
i.io  vcrb.probabiits,dedc^io6.idem  voluit  Herc. 
^c.i  j.nap.vcri.iicin  prarfiunptio  h«c»4c  noua  cau« 
fa  intciligitur  rcfpcClu  p<vnc  conucational  is:dt  iniu 
Ibm  caulam  noti  ex  culare  i pecna  tc?ali>  vei  Baru* 
taria  voluit  fial.in  auth.generalirer.C(^. } .C.  de  epif. 
&.  cfer.dc  in  c.  t d n S.inter  partes,  colum,  i .in  $ .col.de 
lcg.Corra  lo.Andr.in  addir.  Spcc.in  iit  'de  arbi.  in  6. 
coi. verf.ex forma  (latuti  Rom.inrub.dearb.coluia^ 
pen.Fel.inc.cum  cauracol.i.dcoB.ddcg. 

Sublimita?  dun^modoBarcuumnon  ci  Igatdolu» 
nam  tunc  deberede  iuflacaufa >focts  Ii  lioitis  taam 
Vpfcxigcretur.dc  atrendercrura  ltaTuto>quiarunccau 
ia  etiam  iniufta  excaiarei.ita  limit.it  Gjbr.in  d.con* 
ciur.S.de  malcf.mi.8o.cz  mcoteBatt.ind.couni.91. 
coUim.6n. 

Tenio  limita  ampliationS,  vt  niSproccd.^trouan- 
^go  do  caufa  cBct  affeflata»  | nam  iimc  non  prodcit,  cu 
dolononcarcat.iia^crcu.d.c.t  t.nu.g.  ar;^.J.O'’»n«. 
lf.de  procurA  per  Alex  c6l.86.  coi.i.lib.a.A  itaq. 
dcrcirad.J.r^.gl.4.  nu.?7. 

Qnartblimira,  nifi  eflemusin  hiSi  quzfunt  dc  ge* 
retprohibitorum.A quae funt  dele  mala : na  mhis 
iniulla  caufa  non  excufar.ficur  nec  rumor, vr  poli  in 
nocinc.fanc.dcoft.ord.A  Bal.ml.de  qulb.ft.dclc^^ 
tradit  laf.ml.  a.  $.hirari.co(.pcn.vcr(.  cane  tamen.if. 
dcmrciur.Alcii.traft.  dcpraslum.rcg.s.prarlum.^o. 
nOid.A  vlira  cos  Alex  d.conf.ipj.cul  pcn.vcT.  A da 
to.lib.i.CurMen.ccnfsy.lum  proccliu, coi- A vaf. 
|.A  ratio  cti  quia  in  hi5,qu^liint  de  genere  prohibi 
*i  lorum.dolust  praluinitur.gl.A  dd.in  I.  li  non  cAui* 
aj  tii.Cde  iniur.A  oiiinc  t m;^lum  picfumittir  pcITime 
fadum,niii  probetur  cootiatiuin, i. quoncsi  ^.quido 
lodc  probat. 

Sub]iiiflta,vtlimitatio  procedar  in  caufa  iniufta 
24  dft'cC^ata,A  in  rumore  fnmus  vano»A  tauioitnquo 
comimtrcns  non  cxcutatur , cum  libi  inculpandum 
(it, 7 ira  facilc  crediderit. ira  Parif.c6i.i6s.nu.9.vul. 
4 A «d  hoc.  vt  t credulitas  exculcr,  debet  clle  vcbe* 
mons, A rabonabi!is,habi;aapcribuafidcdlgna , vt 
(iipradiximus.AlareperPanf.vbi  fnp.  nu.29.Apcr 
Alcxxonf.iO!.coI.p?h'.vcrl  A dato.lib.i.AcauU  af 
feffata  non  exeufat , cum  noncarcatdqle , vt  fopia 
proxime  dixtmut.  alias  ll  ellct  iniufta  cau|a  oftende 
di,dummodonon  fitdalas  cxcufarct.vt  lupiadixi* 
nms.(iv.ut  cxcuuret  rumor, A fama  proueniens  a per 
(bois>qbus  rartonabiliter credi  debet,  vtdicci^us  in* 
fra.A  hf  latilCmc  in  conclu.f.de  maleb.  per  Ciab.3c 
U4  cft  inccll igendQ dociit t C?ph  coi.  f s . nu . 1 5 .dii 
Vult,  qd  tumor  A ca  iniufta  non  exctifarin  his , qu¥ 
runrdcgcnereprohibifora  ,aiiasnd  ,pccdcret  iplins 
didOtCum  non  ftt generaliter  vnfu^icemustnfta 
in4.anipIiat.A  in  illo, qui  ratiufttbmtcrcom mittit, 
vel  falte  ionge  A doto, licet  comifra  t per  fc,<p  cft  pro* 
hibirumiquiato  noncotmnintriliud  doIoK.vcquia 
agnourt  illud  prohibitQ,  fed  deliquit  rationabili  cait 
ia  ladufius  quamuis  nd  lufticicnti  ad  dclinquendu, 
licet  fimus  ui  prohibitis,  non  per  hoc  dicitur  cfte  in 
doiainam  ab  fotoi,  nio  pct^bius,  qius  icacatur, 
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requirituTi  7 imtcrn  fii  dc  lui  a Jiura le, 
26  &quod  qui  cammimi.tco^nafcat  ilUm  prohibui. 
4c  mluloiDinus  veli,  cdmutnciit  idco.quia  Icienter 
facit,  quod  cl)  pruhtbiiuii,  >uon  cxciiraiur.  A lex.  ,1. 
conr.  io,.ic  Ctau.  iqj.  mi.i.  qui  auicin  deliqui;  ali- 
qua caalailicei  non  bUbcientiivel  aliqm  iam.a.duni 
iDodocationabilu  Ct  jion  diciiurlcicnic,proliib”a 
delioquero.  fed  potius  putat  libi  licere  talia, 'acciet 
exemplum  ponipocdiin  pcairicntcboucalicHiiu 
luftict,  qua;  pcrcudio  licet  non  iitHjAjcicfUcaula  ad 
aampendum  pacem, tamen  rinil)icu..ille  motusill* 
caula  ad  iram  oAcndai  percutieniem  cxciirabiiurivc 

per  Alcx.inconlll.  19.V0I.1.  &laLiuntea.qiizinfra 

diccnius.quod  ad  poenam  iAam  inctuTcndaiii  reqa|. 
titut  dolus  delinquentia. 

Amplia  cuncluiiooem.vt  procedat  tam  I!  pax  cu- 
a;  paituobnouamcauraintiocontincnti.ijuain  Ite,; 
in>erualU>.ita  inquit  Hcrcu.  vbi  lupra,  ca.  1 it.in  ptin. 
vbi  ad  boc  citat  Batt.in  I.  pater. libertis. If  de  lega, 
a.io  l.;.i  cum  aiiacs.  ff.li  quad.  paupjfecil.dlea'.3c 
]}od.mt.cumproponaa.  Calcpati.  & in  l.qui  fetuu, 
ff.de  vcrb  obl.at  tbid-tdcin  Hcrcu.  icAamr  ita  abom  " 
■ nibu5.*conimumtCTtcncriiadidcooruluu  Panf  d, 
coni,  id,  .nu.d.vol.4. 

L tmita.vt  iUud  procedat, quo  ad  poenam  conucn 
a!iionaIeni.dt  jpplicaudamparti.  Iceus  trefpcau  pqe 
nxapplicaiidz  rilconamex  imcnialloottendcnsec 
pnor  olfcnkis  punitur,  licutdc  puniterarmrontini- 
tiuluoad  filcu|n,  qui  nihil  aliud  refpicit  niri  deliSlj, 

& ideo  nilioflcnHjs  odcndiAct  ad  fiii  dcfertlioncm 
plecteretur, quo  ad  fiicaiu,iia  voluit  Bal.ln  l.vt  vim. 
iuad  li.nu.io.lf.de  luft.  Sc  ime.  vbi  dirit,  quod  f offen- 
dentes fe  ad  uiuicein,nullu$punjc , quoad  intereffe 

partis.l'e,d  ctiminalita ; quia  ytetquc  deliqVm.  & ide 

Bal.in  d.l.fclncl  inora.&  ita  Bertax.  c6l'.  , 8.1iu.ia.a 

hocpadtointeipretarur.Carpha.inconllM  nu.t7.,S 

idcodiciribide  Bcftiv.  Sc  concludit,  ic  qfi  pax  rum- 
pitur ab  vtroq'.idcft  ab  offciidcme  ptinio.ac  poftmo 
du  aboffcnlbolfcnlam  vcndiCantt.abvtrOq.-pcni 
filcufcxigete  poceff,lidiucribn;mporcfiar  nJIunt, 
pc  dicuntur  duc  oflfcolc.idera  voluit  M oro.d.irac-c'- 
r5-iSc  c.i  1 ,-nu.i5.Cor.conf  }i,col.,.vol.i.  Hcrcu  c. 
i).nu.9.dt  cxptclse  C*p,i.d  eonfi  }.iiu.a,.cum  fcq. 
Temo  amplia  conclulionem  filiconuentiode 
So  pace  fuiffec  t lufo  vallata , nam  mhtlbmiBus  ex  fu . 
peiueiiicnu  noua eaufa porah illtdbntrauenireof- 
fcufus,vel  aoua  caulam  haberts,  Benar.in  conf.  i«3 
nu.rlic  ibialleg.idem.  voluit  Panf.d.conCi6,.n.as 
, I ea  tatioue.de  quaiupi»  videlicetuiuu  t m paclo,  Sc 
conucoiioiieetiurata  Icmperiniciligitut  inefleiWa 

ciauiiiia  .lebuxijc  itantibus,  & aliquo  de  nouo  non 
&iperucnicn>i.c.quemadmoduiD.de  lurciu. 
Q^tanqaniplia  conciulioncm , vc  procedat, eri,  fi 
, 2 talisnoua  t cauli  1'upciaenicrunon  cOct  vcra.vt  pu 

ta-.;pi  aliquis  dix  iffe,  Titio  i cu  quo  Sempron  ius' ha - 

bebat  cautionem,  vel  pacem  ,quod  ideSempronius 
qlienJit  ttjirem  ipImsTirii  comprehcnlum  in  pacc, 
cnin  id  veiunoiieffet.icTitiusnbrefpicfsanid  ve 
tum  cUct.abreptogladioScmptonifi  percudit ; nlin 
nibilomiousnon dicet  pax  mpii.  ita  HcxcuLvbi  fu 
pra.c.ts.nu.s.oerca.qugdixitAlcx.conC  iii.col.fi. 
lib.a-k  ParU.  d.conf.i6s.in  fi.lib.4,*  ratiocdcp5t, 

}]  quiaadhoc.vtpaxtnjmparar.requitifanimusinio  . 
iiandi.ita  Bertai.conf4.nu.2i.a,Hocn.d.t,ac.c.j4. 
nu.4Cotn.c6f4e.col.  pen.lib^.  ftd  ifte  n6  habcBar 
animuoffcndcn|ii,nifi  cocadi.qoo  verfi  efft’!  fcaiii 
fijifle  oftnium.  igiiut  cx  quo  ftiit  tcpenunif latrcin 
roininieofteniuni,  oflenliofaSa  proptcrcam cau- 
fa m dicitur  fuifle  prattervoluntatem  otfendemis. 
Limita  vriltud-veru  fit.liilliA  «Juibusaudiuir.ef- 
i4  feni  p«l'onxt  (?Je  dignemam  ranc  cum  dicatur  iu- 
fte  cirdcre , cft  cxculandqs : ita  in  terminis  dc  pacc 
<»nfulmtP«ij;d.a)nl.i«5.nujn.ap.volum4.f4ein 

dixit 
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dixit  Hcrcul.d.c.i  8.im.8.per  1.i  Tido.flF.  decondi.dc 
dcmon.Marfjn  nng.5o;.Ur.d.Lqui(cruu.  ff.dcver. 
obli-Dcc.&  Cagn.inl.qui  cu  alio.tf.  dc  re;;>  mr.aliiS 
diceretur  nimistcTrdoluSi&  no  careret  lufpicioiic» 
cum  vanus  cilc  non  debeat  dc  faci li  exedendus  1 . 
i.d.de  eo, per  quem  fac.erir. 

Quinto  amplia  ccum  ii  in  conrraclu  pacis  iuiHcc 
)6appoiica  claurula»ratotmancntcpa41o  .qncXolct 
370])crari>qu6d  f licet  concraucniatur , conuaOus  in 
hrnius  manct,quia  illa  non  obilaotc  ob  nouaiii  cau 
lam>vcl  odcniieniSiVcl  alienus  proucmentisa  nou2 
caufam  dantc,&  prius  pace  rumpcntc/poterit  oden- 
itis,  velaliam  nouam  caufam  habens  impune  cotra 
6u>pactscoiuraucnire.Hcrcu|.ind.traff.c-i3.nu.5. 
Alcx.in  d.l.fcmci  mora,  ff.iol.  inatr  & in  conC.  1 1 5- 
col.a.lib  4.&conr.;x.hb.2.iofi.  Anch.c6r14t.col. 
i.Fcl.in  e.  t.in  fi.de  iurcm.Ripa  in  rcpct.l.fi  o-j  jC. 
dcrcuoc.doDat.Danf.md.conl.t6  s nu:r 5 vol.4.5al. 
&Cafir.ml.qui  fide  tf.do  craniac.ic  idcSal.Cafir  <Sc 
Bal.in  d-i.quircruu.fi  dc  vcrb  obli.  <Sc  ratio  cfi»  quia 
3 8 ifia  cUuluia  | Iblum  operatur  ad  commodum  obice 
uaaiispto  parte  fua  coinraclu , non  aut  ad  commo- 
dum no  oblcruant!s,cui  non  debet  fcfitari  piomi fia» 
ita  Alcx.md.conf  l65.m^2^5:  il-ieu.ind.c.iS.mi. 
5 .lal.ind.l.cum proponas, coi  fi. Cdc p.id. <5c  Mari. 
fing.347>&  colligitur  ex  i:Iu  tn  d.l.qui  hdem.  ficit  l. 
quaro.b.inrcr  loeatorellloe.i.dcquodibinotBar. 

Sexto  amplia,  vt  id£  lit  fiappoll;.!  fuaitcljulula 
j9tOUCs,quoiics,quxopcratur,t  q'p<vna  toties  coin» 
miuatui>quotics cotra  fictfi  fucm.|.  lidno  Oc. 
arb.quia  illa  non  olallantc,  ptimu-j  otfciifus  , v el  .iliS 
caulain  nouam  habens,  potent  impune  paciscorra- 
40  dum  t non  Ihuare.ita  Hcrciiia.  vbi  llipr.a  num.6.3c 
£.ii.Saii.&;Pau.Cafi.cu  DD.l.qui  lidc.fi.dc-tranfac. 
dc  in  i qui  Icruum.  rf.de  vcib  obl.  Aicx.in  d.c6f.  u$. 

* rju.9  vol.4-vb»  dicit  hanc  veriorem, 5c  magis*  cocm 
opinione  contra  Imo.comrartu  icnticnrcm.  idc  Vo- 
luit Pani.vbi  lupra  mclauluia,  rato  manente  pado. 
& hocpado  Alex,  vbiiupri  interpretat  dc  explicat 
inteniioiiC  lo  And.m  addit.  adSpccdn  tic.  de  creag. 
dc  pacc.in  rub.ad  ri.du  voluit, q*  pena  adicda  inpro* 
miltionc  pacis  (cruaiida:n5  comiincratur,  nifilemcl 
per  primam  oficniam,mfi  llr  adieCti  dauliila,^  p^- 
naconinutcaturicKtcsi  quoticscontraucntu  fuerit: 
oa  dicii,quod  intentio  Io.  And.ibi  cfi.^uod  fi  ille,  q 

4iohendit,ofiend:rctiuru.t  non  incidat  in  penSplut' 
quam  Icmcl,  nili  fit  adkda clauliii.i, toii^pcena 
€omuiictatur,quoCK's  litem  contrafaclu^nonautem 
vult  lo.  And.  ^ Mpmuusoficnlusofi  jijdat  cuimqui 
poit  pacem  ipiumoncndit,incKi.tt  (ccudoofiendds 
in  po:n3in,qu).a  hoc  clVct  contra  I cuproponas.C.de 
f paCtis.oc  l.quiiide.  fi.dctrama.S:  contra  *c6es  len- 
^atcntias  DD.q*  ofienius  folfcndentcin  oficedere  im 
uncpoQii.quoad  poeu.amconucnrionalcm,dc  qui 
uspcrPort.cO1.7i.mt.15.de  B;nm.dccif65.’nu.x.  &c 
DOS  lii  pr a i n fri n a:on el  u f. 

Scpiiiiioampli.!, etiam  fi  ininflfopacisfucritco* 
Qcntuinpactoexprcfro,quod  pcrcoinprchcnlbs  in 

43  pace,  non  pofiit  allegari  noua  cadiii  t nihilominus 
poterit oficiifus primus  impune Crob  nouacaufam 
ofiendcntcmorici:dcrc,itaHcrcu.>bilupra,c.i  i-nu. 
5>Bcttaz.coni . 1 471111. 14.^  Bcro>  conf  1 98.num.16. 

44  voj.j.ca  ratione,  f quia  conrrahcnres  cenientur  can- 
nimmodoeogitaflc  de  cxclufioncrdc  non  allegatio 
ne caulxlcuis,  vel  f iuolx,  autem «rauis.de  vcrx,vt 

♦ ittlimilidcIlaeuiodicum  coiterDD.vbi  pr^cipuc 
Bar.i.n  l.ocS  populi. ifdc  lufi.  dc  lur.vbi  decidunt, qd 

4$fiacututexclodcnsiu[crpiciacionccxtrinrccam,in‘ 
tclligirur  excludere  citu  minoJo  kuidc  finalem,  dc 
46  valet  t arjphdcpaiio  a J ilaiuium,&  ecomra.l-fi-C. 
dcndciu^ttCfar.iD  cpit.l  co-3P  aj^acload  legem, 
ira  Hcrcufj^  Vbiiupia  argumentatas  cfi,  dc  Bertaz. 
4;  ibideoi : mdclioc  valde  dnbitO),  quia  cum  t 
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defiiuola  ofienfa  non  facit  rumpere  paccn)tvc'infrt 
dicam  :,non  pofiunr  fienlifie  de  illo, quod  H 

fi  accidiflct,non  obfiitiflee  conrradlui  paciscitis  ver 

48  ba  fbifleot  frufira  appofita.de  fine  fcficfiu  operan- 
di contra  Bal.in  rubr.C.dccomrahcn.enipr.  in  p.q.L 
fiquando.ff.doleg.i^dr  ca.fi  rapa,dcpnuileg.!ib.d. 

49  quia  verba  f debent  operari  fccuhdu  natur^  contra- 
cfus,dc  fecundum  nnmram  rcidcdudxinconiradu 
per  l.fifiipuiatus.fildc  vcrb.ob1ig.lnio.mccx  literis, 
dciu.pat.Soc.c6r.47.cof?-vcrf.prartcrea  magis,  vol. 
i.Parifconr.165  nu.2o.vol.4  intenViinisloqu^,rcd 
(ccundu  naturam  comraffusAt  rcidcdu^ciicuisof- 

5ofcnfio,d{.fnuoiatnon  rumpit  pacC,  nec  idcohabc- 
turin  confidcrarionc,vt  infra  dicd:crgode  gr^ui  vet 
baconuemionispaccid  funi  incelligend.i  ideo  cogi- 
ta,aut  falcem  declara  ampliationcco  modo,quoin- 
fra  declarabimus  requentem  ampliat,  eo  maxime* 
quia  auth.allcgatx^  Bcriaz.nbn  loquuntur  in  tenui 
nis  conucntionis  mitxinta  partes  denon  allcgSdo 
nouam  cauthm,'fcd  in  cafu,quo  fiarce decretu  ptin- 
ei  pis 'prohibens  aUegationcm  noQzcaufx^y  de  quo 
modo  in  fcquenti  ampliatione. 

Qcfauo  ampha.vt  idem  cfl*ccfifuperior , &.  Prin- 
ceps fiatuerct,  atq;  decernet,  ^ St  noua  caufa  no  pof 
5 1 ictallcgan  »quia  t iHo  non  dofiante,  primus  ofien- 
(us oblitam  nouam  caulam  poterit  ^tradui  pacis 
coinrafaccavta  Bcro.conti9S.nu.i5.vol.t.Hcrcul. 
ind.c.is.nu.s.vbiita  Icplurics  vidificconfuUfi  tefia 
fvr.idcm  voluit  Bcnaz.c0nf4.nu.  10.  Qui  oes  addu- 
cant eam  r.ationcm, videlicet, quia  laicdccrcfiiincft 
5 1 intclllgendfi  t caufa  lcui,fnuola,dc  dttbiarno  aut 
vcra,ctprobata>aliiscirct  decretu  imquu.cr  obvalc 
5 1 rct,cu  cfll  1 1 follere  dcfenfionctn  ,q«x  cfi  dc  mrc  na 
54  turali,q»  Princeps  facere  f non  porefiiVt  in  Clcm.pa- 
fiora.$.  extemm.  de  re  ludihabctur  plene  per  D<xf* 
j?  maximi Fdy  ineap.quxiu  Ecclcfiiru,  fdcconfiic. 
et  per  Bai.Bal.ct  a>i^in  i fi.C.fi  contra  jus,  vel  vnl. 
pub.  Vel  dic, quod  tale  decretum  cfiintclligcndu,vt 

56  fitlbcaic.idcfi-qj  t noiranlgrcd.f  iou1,in  quo  deerr 
titum  cfi.vclqicfi  tiucliigcndd.in  tpfis  pimcipahb. 
promittentibus,  non  aut  m coinptchciii  mpacc,  dc 
hasdcclarationcsanimaJucftitHercul  d c.i/.nu.f. 
demente  muUoruni  quiconfulafrmx  lupcrB'CUC 
Leonis Xjnconfiiturioi)ib.Maiwh.^,ad  fi.dt  fiac.Pc 
ixifinum.lib.^.c.i  42. m addit.  A lupct  alio  Moiu  pro 
ptioa  Ponuficc  tunc  icmpons » quibus  onmibusca- 
ucbatur,qiibd  in  ttcgua.de  cautionc,|dc  uon  ofiend^ 
do  non  aTicndcremi  noua  caufa. 

57  Sed  m fallor, vera  t mtct  precario  decreti  effet',  ae 
iufia  intcntioivt  pioecdcret, quando  efiemusin  cafii 
dubio,  ii)  quo  demrc  cdmiini  prxfamiiurpax  rupta 
ex  noua  ea,  nam  fianic  huiufmodidccrctomdubio 
CJt  caufa  antiqua  intelligcrctur.Tcd  qft  pro  ccrtocA* 
fiat  oficnfionem  fuifiefadam  cX  caafa,nou.a » ac  ra  • 
rionc noui  iAfiiltus  proucniemisabalia  caufa, qui 
ab  antiqua, tunc  nullo  modo  pax  tupta,dc  poena  c5- 
mifia  dici  potcui,&  per  decretqm  liipcrioris  contra- 
rium induci  noQ  potefi  quia  ali^s  defieofio  naturalis 
tolleretur, ita  illiid  declarat  Bcro.d.  cbnf  ip8.nu.i6. 
V0I.3  & idem  fentit  Bertaz.in  d.coof  4.QU.10. 

£x  qua  declaratione,  vna  cum  illinsrationc  pote- 
risri^ingcrcampliationem,  vt  videlicet  procedar* 
qn  noua  caufa  f effet  certa , & clara , 5c . rcoffcnfio 
fmfict  fafia  incontinenti,  Se  fic  ad  fui  defcnfiqnem, 
dc  tunc  non  comprehenditur  in  tali  decreto»  firillo 
non  bbftaflte  p^a  non  incurretur.  Scois  fi  ex  inter- 
5 9 uallo , nam  ollcnfio  t ex  intcniallonon  dr  defenfio 
naiuraliSffcd  vindida.i.nuUus.C.dciudz.ca.  porro» 
vbi  gl.2.dc  diuort.I.i. S.cum, qoi.ff  devi  & vi  aniia. 
Carrer.in  praifi.S.circa  nu.iOTidc  quo  dic»ivtfupr.‘io 
concl.occidciwaddcfcnfani. 

Et  hinc  poflciuus  etiam  dicae  »quod  non  obfian- 
60  te  tali  dccrao , oficnfii^  pciiuus  potent  t n6  iciuate 
loJipbiMaft^hVoi^t.  B.r  4 . pacis 
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mim  fndum  habaitc,n  non  phifquani  fcmd  pr*rti-. 
ta  eft  patienha.Rcgula  etenim  gcn.cft » <)uod  m aai- 
boi  (uccefnuum  tradum  habentibus  non  fufficu  pf 
tienttam  pneftintTe  i principiOi  mfi  cbtinuata  prarOc* 
tur.  A^ns  amem  fucccfliui  Tunc  vcluti  gabcila,datiO> 
& huiofmodi.qui  continui  caacentuc  »iia  volui?  g|. 
quam  ibi  Tequumur  Bar.5c  Oo4i.  in  l.  corruptionem. 
C^t  vfufhiebBar.ini. 2./.«cm  in  faao.  ff  dc  vobor. 
obli5.Crot.conf.96.  nu.  14*  • . 

<4  Limitatur  nonooon  proc^erefin  nirtOific  in  dclt* 
^isin  quibus  regulariter  pi^fcns-dt  tacens  nonliabc* 
tur  pro  confcnficnic,vt  habetur  m l.qui  vas.vc|arc.tf. 
dchir.g!.in  d.regula  is,qut  tacct.de  rcg.  iur.  in  d.l.i5. 
fcd  in  eo.ff.ad  SyUaoia.&  ibi  Batt.Capra  lupta  at  Jo- 
cis, num-s*-  , . . 

Cactcra.qu^  hic  de  patientia  dafidcrare  potes#  nue- 
riusinvetbo  prctcriptio>dctanficactO)  coounotbus 
explicabuntur. 

COnCLVSIO  aiCLlJL 
ARGVMENTVM. 
Paupertas  quando  pricfuinatur,flc  quomo- 
do probetur-  i . 

5 V M M A R 1 V M. 

i ^ti/iti*rumqi/*lstaindUur4rr^gi*at,^  $dtonomertdi^ 

titrntfi  p*Afttmr. 

) Mutsthnon  pr^fumittir. 

4 OuMlsfSf  diu$tiar$tm  nqmtjd*  i ltgt,vtl JUtmto  dtift  pfO  • 
tiffi 4bn^uttn  tlU p /uiuUt. 

f Pauptriaiqu4Mdo$^fmdsmmUtmiJrttntioMii»UcM*mi 
abtotji  prohsnda. 

6 pMndamtntkotttnUotm /uparrMgatiuMqmifyi 
probsrtdtbrt.  * 

•}  Exitpuntfttfftp4upmmfinutpr(AidiAuAtUttr4ni^tTt 
tn  adutr/arium, 

t Pauper  quu  dicatuTyiudieuarbitrio  reitnqmeimt. 
p Alsuttnta  legata /cholaripaaptrt, debentur jchoiaribabtMti 
ttntummbQnis. 

1 o Doe  Ugatapae^rtbms  putBuAaketerr  et$aMpMtlU,quf  tte 

arttjieiofmoviumpottfi. 

1 1 Ttfltt  de pauper  tau  deponmtat » debent  de  emefa  frnntia 
tnttrrogari. 

txUxvbt  dejued  ahgetem  diti  pauperem,  eefai  mdicit  orbi- 
trinm. 

] ; Pauper  it  dicitur  qui  non  babet,qeiomodo  Jiteendu  digni  • 
tawn  JuamdSf  grudumennerr  p9(fi$. 

^e^Paeepertatex quautataperjbnamm  a/iimapda^. 

2 ^ Paeeptrunpaobatmrex  to,  qeeod  quit  non  habeat  m.  bom 

■X  eenium  auritu,<!tladmtnm,  qmn^aginta. 
iS^auper  dmtmr,  qut  ntm  habet  xmde  Joluat  certam  deb^' 
tuM,  cutus  rt^edim  comendttter.  ' 

. j 7 paupertas  probatur  ax  eo  quod  quii-odliAtime»iik  qua- 
' fiut4!7  dtfcaUiatuSf  pan^que  obfitmjat, 

I V&tboijfti  vmetinduudtna paupere fm  inf.mapre^umi- 

. tur  pauper^ 

ip7aup<rtai  probatur  ptt  famam  publicam,  qua  quit  eom- 
muntttr  reputatur  pauper.  DecLfrocedtre  m hu^qua 
. fuatmadiceproiudteq.  nu.ip. 

II  Paupertas  pruhamr per  famam^Ji  famajuptrquadepo- 

ruremteiUtaffetCQmmniiacumeredetkute. 

11  Tyfietdeponemei  ae  jnma  paupertaitenlHututivtfrobtm 
^ 'debent  dieereptedum  lUum  ejJipaUpertue , fed  manijijib 
^efepaupttmn. 

X 3 Raupertas probatur  per  tmmoh  tT/guamodo  debeant  de- 

.#  pQoertfVtdetbtdnu.Xi.ty  2^. , 

14  Vietnut  prajumiturfare fadia  vippei. 

«7  e-Kfnuifn**Ufrt»mi»^  IxlifM. 
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iS  Vaupmi  dicuntur  quideeextrunt , quot  vu^fhMiddS 
muHcupamui.  '* 

i^Pauptmp»ohantur,oui  bomteedamt.  ^ 

IQPaupertat  probatur  ex  eoyqmodqutt  filttus  Jkproulft 
Jideimbert, 

Pauper  ttnondtaturyqui  JbiituttSJ  fidejubere  promodb 
ea  Jiemma, 

i X *Paruum  at  altemum  nonmdueitfuAieiammdebiteritdsf 

nonpoteji  quueapt  tanquam  ft^eEm  pro  pamode-  * 
bno.  V 

ii  Pauper  probatur  itaque  retmet  peneuiat  JmbvJuriu 

iq  PaupertatprobaturperdtfcuJJtoteem  bonorum  mandatu 
tudtets  fa^am. 

ii  7auperdscitnr,qmttomhabttboitaneeartem,  txqeeuviq^ 
utre  pq^it. 

ib  Pauper  non  dicitur  qui  artem  habet  ex  qua  pofit  Jt  fn^ 
JUntare. 

37  Paupernon  dieitur qm habet  propotquottqui tUi aiimfts 
prajiare  tenemur. 

iZ Puella  qua mon habet vndedoteteer  , etiam  fitxaniJUeu 
Juo  viuentpauper  dtetSur^dotemputUtt paupenbeU 
iratam  conjiqtritur, 

i9  PauperUf  probatur  per  tejki , isrquoenodo  depomrtdtl 
beant. 

40  "pauperi ai  prePatur  ^fiquis  a/!erat /e  tantum  certa  honop 
puta fundune^vtl  domum  pql/ideremam  qui  plura  bona 
eum  habere  dicit,  debet  pwarr. 

£uam  f ageretur  demaguopraemdniOiVt  ibidem  Mu.qt,*', 
Deei.ed  proeedere  quando  pro  paupere  efet  oiiqeeapra- 
fuiBpuoM  tbii.  »0  42. 

43  pauper  It  dtcitmrjtd  huc  vtd  te^hnouio  repeUatur^qed  n$ 
halet  bona,quot  fumea  dequtb.e/ieomrouerfa.  ri^ 
Quod  tamen  i^cit  arbitreortUnquUnu  , vt  tbtdam.qq. 

I P^tiHPr  quifqtie  prxfiimitur^nifi  probentf 
1.  ctUpwl  contrarium. l.nveroS.qniprorci. 
ff.qmracifdcovJvbipl.Bac.PauUCaftr.&  rdtqaiipileK'4 
cipue  AngAaUn  l.a^or.G.deprobat6r  noicO|ndsc 
lupcrius  cxpficiuimns.  cOcrcluf  715;  vo). 
nus in traddeproban. necat. num.  12.de  t?iAra.ia 
conf66.vito  pun£lo.col.8.nn.t.  rationem  aflignans^ 

1 quiaqualiiasdiuiriarum  f eft  regulantcr  repugnant 
nauuar,ac ideojiqn eroditur nifipn^emr#  rocriara 
quia  qui  diuiiiasaflcrit  inaliquopraJifppon«rnutta>* 

3 nofiedeeo,quod  natura Iiicmien}r,&  mmatiotnoa  ' 

prarfuminir  nid  probetur  ira  Papinianus rerpondirte  4 
i.r  Jf.de  pfobat.it  fummus  Pontifex  in  c.inaloretftds 
baptifdt  nos  late  fup.io  conci.  1078.  vo).  2.  1 t 

Amplia,  vt  tantnmapisptocedcrctriqiriffrtittrei* 

4 curex aliquatdifpofinoncilegctdc  Patutoq>»ielis# 
daretfupcrdiuitiis . nam  tunc  tanto  magis  panpcrtal 
pi xtumcrcmr, donec  dc  diuitijsconAarcr . ncepeUdi 

f lequi  legitima  condemnatio  «mfi  perfedr  qualitas 
diuiiiaoim  rcquifita  fl  Hatuto,  dc.dHpoIttior.c  proba-*  a 
tafuiBeti  cutalisqualitaaexpreflaabiliadifpofitiO» 
nc  principaliter  dicatur  caula  adionis.ua  CyniA 
lai.inl.2.C.dc  probar.Marfml.li  quisJf.de 
y in  nibf.C.dc  ptobacou.4?d.Sc  fcq.  vbi  plene  ut^ir 
tos allegat,  quos  in  terminis  adducic.de  Icqaitur  Bcr- 
taxui.conf  s44.nuiTi.  3.tnerimin.6cnoslatdinfiiia 
conciulio.  qualitas. 

Lin>Mar'u0conciurio,vr  non  pioccdarquSdoput- 

5 pcuastcOdfuadamcntQinicntJonllalicuius.  puu» 
qu>a  vdict  admitti  ad  Icganmi  t«du  pauperi bus.tis 
enim  abfq;  piobationc pauper  n6 prarfuminir.  Nara 
vt  elcgamerdiftjnguir  Accurfind.l.|(i  vero.  S.  qui  if 
rciiCutaiUtipulaniur  ihilcriptorcsomnes.Comqais  t 
dniitcin  Icuicir.paupcrtas  prjrlufnitur.quddoauien 
pauperan  ic  cU'e  qmSpiam  otlirmat.vt  aliquid  conf& 
qu.imr , nequaquam  pauper  kxift imatur , nili  id  pro* 
b.itionibuspeifpicuumreddaf.Quam  fentftumcfr*  ’ 
ptobarunt  pnxrctcd  Bal.in  1.4.C.quan.  hfc.vci  poo^ 
dcu|  up^tKOl*  1.  cU  pMuraptUiMcai.dculiMA^P* 

fiipcr 
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De  pfobationib. 

fapctbis  dcaccitiatCald.canr.io.de  e^r. 

/4}.nu.j.vol.  s.&conf  tys.rum  7.3c8.codemvol. 
AAd.dccir;77.vIr.col.AIcKan.coni.i  1 8.4.coi.vo!. 
a.&uynconr8uium.3.vol.J.Ang.conri70.vU.col. 
XaDrcn.SyIu.confta.nu-66.Acl  a Val.conf.  2o.num. 
i9.col.a.  6c  cacionC  huius  diliin^lonis  reddit 
i d^r.l77.nimirum>quiathindameritiim  lucimStio* 
tmqoifquc  probare  tenetur  etiam  fi  lii  fundau  liipcr 
scgatiua>&alleg.Abb.in  c.bonz.declcct.  Aicx.cdf 
jva.vol.i.ficconf.SM.col.eo-vol.  5.  hoc  idem  lenric 
Alban  l.ei  incuiobitcol.vit.nu.s.fF.dc  ptobatSc  m 1. 
ii  crcditores.fF.de  pnuiicg.crcd.Bai.  in  1.  non  pnus.in 
prinJ.quando  hfc.vei  ptiuat.5(  in  c.vit.cxtra  dc  prs- 
iboipt.vbi  maxime  commendat  glolhn  d.l.  ii  vciadc 
coaf  ;o4.noneftnouum,col.  i.  verf.  Rcfpondcoifla 
probaito.vol.i.Auch.coul*5.propaite  nobiits>col.i. 
io  fi.Bolog.conT  >p.col.pcu.  Bercaz.  conT  249.  nu.i* 

* ?bidc'connmuoitcftamr. 

Sublimitatur , vt  noii  procedat  limitarioi  quando 
7 qois  adduccretlpaupcrtatcm  excipiemio , vt  puta » (i 
qoisagcrctcootta  aliquem  taiiquam  cotra  diuitcm , 
& ille  exciperet  de  paupertate  .'  namliuis  paupertas 
probata  dtccturex  quocxcipicndo  dcducirur  coco* 
Alitante  legis  prsiumptionc;  vtconlultusiclpondit 
Bcnaz.cori('.249an  aim.nii.i.  & qui  negat  paupetta' 
tciD,tanquai)i  fundamentum iua;  intentionis addu* 

* cendodiuinas, illas ptobarcrcnecuriccudum *coni* 
munem Icnicnnam  Dodtorum,dcquateHatur  idcin 
Bcrazo  ibidem  cx  mente  Alex,  m 1.  in  liU.col.  pcn. 
IF.de  vcib.obl.5r  nosfupra  dicta  conciub  j 25.de  con- 
^niar  optmic  Fabia. Pcp.in  d.authprxrctca.  nu.  7^. 
i'ub  vcrl'.&  adde  criam. 

<Viofliam  igitufi  vtiam  diximus»  Paupertatdallc* 
gamiipiobandt  onu$incuinbit.oidinefcquimr,vt  vi- 
deamus, qucmadmouu  Paupertasproban  pollir , ve* 
tum  quoniam  cx  regionum, pcrlbuarum,5(  lemporu 
qnalitaicdiuitixa:{timamut  ,didicil^admodum  cft 
c<rtam,acdelini(amhumlccrcircguUcdlliCuere>dc 

* idciKomagis*  communiter  in  e-milentcntiamimai 
$ cA>vt id lotutiudicis arbitrio reimquatuc>huius  opi* 

oionisfuit  Accurf.inauth.  piztcrca.C.  vodevir,6c 
vxor.quc  Tcquiiur  Bar.in  l.fi  coaltantc.nu.  t4.tF.lbluc. 
xnatr.dc  Ang-in  d-t.li  vero.  S.  quiprorci.  fF.qui  fatifd. 
cog.Bald.in  1.  v biadhuci  col.anrcpcn.C.dg  iure  dot- 
rbi  etiam  id  aHcm  Bart.temitccnsicadca,  qux dicit 
in  d.l  li  connanre.idcm  voluit  Auyn.  conf.  s < . nu.5. 
vol.i.lal  ind  l.liconlhnre.nuin.  f4$.vbide*cbiopi* 
nioncccltatunSe  ibidcin  etiam  Aicxan.not.  paOO. 
auth.prartaea.Cvndc  i^ir , 6c  vxor.  6c  tenet  ide  Alex. 
Conf.9i.num.3.  v-oi.7.  Galpar.Valiafc.in  Limpenum 
BU.264.rt'.<ie  iurifdid.omn.iud.CroMn  d.  bHconlta* 
tc-num.  14. n.lbl.maifxX  ibidem  Bal.N0ud.nun1.3s. 
Calcan.conl.8.col.9.  vbi  adducit  Arch.inc.  fi  pater, 
f dcieit. iii6.de' commuuem dicit Bald.in auth.pixte* 
Ka>nu.4^C.vnde  vii,&  vxor.vbi  etiam  idlate  confir- 
mat Fabia.Pepnu.72.vcrticircaiccundam  gl.  Ruyn. 
conr.;;.nu.5*vol.i.Pcl.inc.  fiqu»tcitmm.no.  ixde 
f icftibus  Soc.iii  coni.io.hb.4.coi.i.  * cotnmunedictt » 
cui  ibidem  lubicubit  Corn.  Didac.  Couai.  quicciam 

* *coinmuncjndicit>vauar.relblut.cap.6.l)b.7.num.8. 
pebet  auiem  iudex  non  Iblum  inipiccrequanturn 
Babcarm  bonis  is  dc  cuius  paupcnatcagmir.  icdctii 
fliitrufticicnsadla^umdc  quoagitur.  Nam  licet 

richolans  liabearccmum  in  bonis , tamen  nondu  di  * 
p ciCurliiilicicnsadUuddlum.quaproptert  Icgatisali* 
vmenrisfcholari  paupcruci  debentur,  vt  voluit  Akx. 
conf.  36.V01 7.1.paupcrta$,de  ibi  notantur.ff.  de  excu- 
iar.tuio.Baiiol.  in  d.  Mi  conflante,  cum  exteris  quos 
ioallcg.codcm  loco  Alex.  Itchcct  pneiia  tex  artiticio 
iuo  libi  comparare , nd  tamen  dicetur 

diuc$,5clu4>ebii dotem  Icgarampaupcribu» puellis. 
dBald  inJ.||q9PCXtta.^.decxcuituc.&adueTtc  etiam 
^odoihctaiaMicis.cR  noa  iblum  intcm^aictc- 


Conci.  MCLIX.  jti 


1 1 Resifan  quis  fit  pauper , fed  etiam  debet  interrogare 
dc  caiifa  icicntia;  ira  voluit  Bald.in  d.  auch.  ptxtcica. 
Cvndevir,&  vxor. 

Limitarurcamcnhocnon  procedere» quod  fit  in 
arbitrio  mdicis»qu.-.do  lex  dcfinircraliqucm  cafum, 

12  intquo  velit  aliquem  dici  pauperem, vel  d4uiten),ita 
voluit  Bar.in  d.l.licondantc.in  piin.  in  2.q  prm.par. 
Bald.in  auth.pr%tcrea.no  4 C.  vnde  vir,  & vxor.  A ng. 
in  l.fi  vcro.S.quiprorci.fFquifaiifd.cog.gl.ind.omh. 

• ptztcrea, ac ibid. Fabia. Pep.nu.  76.  vbi  'communem 
dicu.&confirmar.oum.fcqucn.Riiyn.coaf.5^.nu.  <. 
vol.i.dc  nouiflimcid  tradidit  elcg&tiirimusMcnoch. 
dcarbicrar.iud.lib.2.calu65.vbi  plurcs  congerit, quos 
hicnon  rclcicnics  , quia  cx  co  ipfo  facillime  peti 
pofTunt. 

Q^muis  autem  iudicis  arbitrio  difccrni  oporteat» 
quipaupaesiintqmucdiuites,  tamen  picrolqcafut 
referre  no  ab  rccxinimauiinus , qui  ab  audoribus  ia* 
lis  ciuilis  varijs  in  locis  referuntur, cx  qu  >bus  quandi 
regulam  ad  iudicaiidumoptimus,ac  rcligiofus iudex 
accipere poirit,5c  videre  quid  in  haere  cum  cdueniat 
arbitrari. 

1^  Primoigirurpaupcrprobatmtisnonfolum  quin5 
habet  vnde  viuarded  ciiainqui  non  habet  quomodo 
Iccundum  dignitatem  luam, dc  gradum  viuerc  poflit. 

14  Nam  cum|cx  qualitate  perfonarum  paupertas  aerti- 
manda  rit,vt  tradunt  DD.  in  dl.fi  conflante.  Vir  no- 


biiiSidc  primarius  Cium  li  ducentum, aut  quadragin- 
ta lubcat  in  bonis,non  tamen  diucs  dicetur , 1 icct  tu- 
(ticus,qui  illa  bona  poliiderct  dmcsdiceremr . Nam 
exiliis  non  habetranmm,  vtdigniutcm  fuam  tueri 
poflir.l.nepos.Pro€ii)o  ff.de  vcrb.iignif  Bal.  in  i.fiqs 
ad  declinandam, C0I.2.  vcrfcirca. C de  epilcop.  dc 
du.Bar.in  d.l.fi  confiantc.faciunt  no.paglo  in  l.m 
condemnatione.  tKdcreg.  iur.de  ini.  led  fi  iullepcrit. 
$.i.tfxiemd.BaUnl.i.Cqaodcutn  eo.Ang.de  Imo. 
iol.Nefcnnius.$.  fi.  fF.  deremd.  Alex. in  1.  fi  maritus. 
ff.folut.matrimon.de  in  conf.37.conlultusium.nu.!. 
vol.y.Ctauet.conf  1 i9*coi.i.de  2.  Bertazo.  conf  227. 
nu.21.in  cnmin.Arcf.conl*  iv-confiucratisdiligeter. 
in  5.dubiOFqucmrefdt»d<  lequiturNar.coni^59o.nu. 
14.  vob  3.  Hoc  autem  calu  infpici  debet  quancum  ex 
ffu^ibus redigi  potefl,vt  voluit  Bal. in  l.fin.  ipfum 
autem  per  illum  icx  t.C.de  bon.quz  lib.de  Bart.in  1.  q 
bonis.C.dc  ccffbonorum.laf.ind.l.  fi  c6flantc.  nuni. 
144. Aayn.conl  5 5 .nti-y.vol.  1.  dc  nouifiime  peicru- 
ditiflimumMenochvbifupra/^Qi  pluresadducitatt- 
thonntcs,hanc  comprobantes  fcntcntiani. 

15  Secundo  paupertas  probaturex  co,  t quod  quis  n6 
habeat  in  bomscentu  auicos,vel  ad  minusqumqua- 
ginta.lmonnulli. fl.de  accufat.Barr.  io  i.  qui  acculare. 
i.no  tFcodcm  ut.i^.IcdnoUra,cumgl.In  ifut.dcfi»c*^ 
ccfl.iibcr.gl.in  auth.de exhib.rcorum.i».  fin  io  t crbo» 
paupatastde  reliqui  ind. I. fi  confiante, Ruyn.  cobsi. 
nu.^.vol.S-Calcan.conl.S-tol.  9.  Alex. in  l.imperiu, 
AQ.26i.fF.dciiirifdi^.omn.iud.quodnon tarr.en  ita 
imelligendum  efi , quod  fi  quiscxccdat  centu  aureos 
isdiucs  dicatur»  Ivd  quod  ad  minusvnufqinique  qui 
diucsdici  velit, etiam  rullicus,dcignobihiiCatn  lum- 
mam  pt^iderc  debear.  N «m  homo  nobdis , ciiam  fi 
centum  aureos  excedar,  non  umen  diucs  dicetur,  vt 


declarat  optime  Mcnoch.liip.cit.loco. 

16  Tenioprobaturpaupertasex  qiiisnon 

habet  vnde  lolu a t certum  debitu  cuius  icfpeclu  con  - 
tenditur, Auth.de  r.dciufiorjb-S.  fcd  neque  Bald.in  d. 
auth-prxterca  C.vndc  vir , fic  vxor.  laf.  & ibi.  Fabia. 
Pep.nu.74in  d.l.  fi  confl.imc.  nu.  i45*  Ang.  in  d.  1.  fi 
vcco-^.qui  prorci.ff.quila1ifda.cogan.Aicx.conl.91. 
nu-4-vol.7.  A-  ••  -o. 

17  Quarto  probatur  ex  co,  quod  quis  t oiliarim  vi«a 
quzntac.&  difcalcearus.fqua  llidus , pannisq ; oblitus 
cat,Bald.acAiig.ind.i.fivao.S.qui  prorei.  Cano.m 
c,Odoac4bi4eioiii*lariadi.  ilconUanle  »lafinom. 

!4<>-P0ft 


lofephi  Maicardi  < 


>46.poft  Alex.in  d.conCjT-  quiloqiiirat  in  fcholari, 
iB  tqui  debiliter  , & humiliter  indutus  inccdcb.it . Sc 
qm  vioebat  in  duodena, vt  ipfe  loquitur  paupere.  Icu 
infirma, tnquam  pauper,  dicensca  hoc  latis  dici  p.iu 
pettaiem.quam  probationem  nonnullis  corroborat 
fab. Pc.iod. auth. prattetea.  num.74.  veri.  Jc  adde 
etiam. 

jp  Quintoptobaturpaupertastpetfamampublicam 
ex  eo,  quod  quis  communiter  rcputciur  pauper,  ita 
fenfitBald.in  d.eonf.aaa.vol.t.vbi  allegat.l.  pauper- 
tas.ff.de  ercuf.tut.Batt.in  d.l.  fi  conflante  in  ptinap. 
■n  a.qiucft.ff.loluc.matrimon.Iaf.Alex.  & reliq.  in  d. 
l.Gconflanie.gl.io  d.l.vbi  adhuc,vbi  Bal.S.  coi.  verf. 
^atrirgl.  C.  de  iute  dot.  Ctauet.  conii  aoi.  num.4d. 

01dr.conf277.nn.a.Calcan.conf.8.col.7.Ruin.con- 
fil.t  I .nu.  1 .vol.t.aut.pcxfenti.Calc  fideiulT  Card.  in 
conC77.nu.6.qDem  ad  id  allegatidc  fequitur D.  SfoT. 
Oddus  in  irailalc  rcflit.in  integ.par.  i.q.  I Sart.  s.  no. 
4p.vccf.quaccum  exemplu.Fab.Pep.  etiam  in  d.auth. 
przterea.num.7  i .verf.  nam  iudex. 

Limiutur  tamen  hoc  proccdetediuando  agitur  de 
ao  modico  ptxiudicio.  Nani  11  de  magno t prxmdtcio 
agatur  iitma  non  faciet  plenam  ptobationem , Icd 
tathm  probationis  adminiculum,  & ideo  in  arbitrio 
iudicis  erit  qualcnns  paupertas  probata  fit.  ita  voluit 
Batt.in  d.l.fi  couft  inte,  quem  ibi  erteri  maximo c6- 
fcnrafeqauntur , nemine  penitusdiferepante,  itita 
volnit  lo.Lnp.in  c.pet  vcftras.dedon.intcr  vir.it  vx. 
P.i t.num.t  i.it  glo.ind  I.  vbi adhuc.  C.  de  iure  dot. 
* qui  * cominunltcr  tcceptam  teflanir  Did.Cona.var. 
icfbl.in  c.i.Iib.i.num.8.  it  ita  etiam  limitat.  Balbat. 
conC74.num.4.vol.4.Soc.fcn.conf.}0.num.s.  V0I.4. 
](.uin.conl'.li.nu.9.vol.s.B3tt.in  l.i.C.dc  mcnd.val. 
lib.  I o.ImoUn  l.deeem  in  ptin.ff.de  verb.  oblig. 


noniflac  in  c.Odoacdue,defiilat.AtcxI.  io  ifclbiRitf^ 
ftante.bnm.i}.  '.f 

jo  Oeciinbpaupertasprobaturex  eo,tquodqfin'f!4 
folinu  ptoaliisfideiubere.Ang.in  1.  in  pctlonam.Sx 
I .ffale^A.  vbi  per  hoc  dicit  cauidum  cOe  a fideiiifiC 
foribm-timltosenim  fidciubendo  perucnifle  ad  Ino.' 

Sam  > it  qui  ptoalio  fidciubetmalc  vriflibftanti^  t 
1.  Alcxan.idem  Icripfit  in  d.Uieonflante.num.  14.' 

Sr  ibid.Ur.num.  i47.Cona  m mcmotal.  in  sci£  fide, 
iuff  proprii.  ■ ‘ “ 

Limita  ptocedere,  quandoquisfolituseftfidciu- 
} 1 bete  pro  magna  iummaifccus  f fi  pro  mi  nima  lam- 
ma.quiapamum  esalienu  nongeneratfufpicionem 
pai^cnaiisio  dcbiiotein.Bal.  in  d.  autb.  led  lam  ne- 
cefle , in  t.  q.  C.  dedon.anic  nup.Coiia  in  d.memOr.- 
vcr.fidciuflm  proprii  diciiuriRom.in  fing.si7.incip. 
dic  mihiiVbi  conclndit,  qtiodcx  quo  ars  alienum  no 
] a finducit  furpicionem  debitoris,  non  poiefl  quis  capi' 
tanquam  Ailpcdus  pro  pauco  debito. 

5j  Vndecimoprt^tOr,  tquandoquisrctinctpecu- 
nias  luas  lubvfurisivt  noiaiutin  c.quamodc  viur.gl. 
ini. 2. if.rol.matr:Alex.ind.Ui  conflante. 

34  Duodecimo  probatur  t pcrdiicuflionembonorS 
mandato  iudicisfaflam . Bald. in  l.quatcunquc.Cde 
fcr.fugit.Ang.lnd.l.fi  vcro.S.qui  prorci.fF.qui  fatird. 
cog.  vbi  hunc  modum  caticrisomnibtis  mcliorC  ofle 
confirmat  .Rom.confi : dj.num.  4. 

Dccimotcrtioprobamrpaupcrtis.qui  nonhabet. 
bona.it  fimulnou  liabctaitcm  ,cx  qua  fc  alere  poi'- 
36  fit.Nam  fi  artem  thabcai  ex  qua  pollit  vitam  fuflen- 
late.nondicimtpaupet.gl.  in  I.  liquisargumcnmm, 
in  ver.doDauetii.C.dc  don.Croc.in  l.fi  conflamc.nu. 

17.  ff.  folui.  matri  m.  Calcan.conf.S.colum.p.Ruin. 
confisi.num.si.voliim.s.Kecrolumnodiciiurpau. 


Secadb  limita, & inicllige,  vt  inncpanpcitas  pro- 
ai  bemr jper  famam,  t fi  fama  liipa  qua  dtponcicnt  le- 
Aeticflct  coniunSa  cum  credulitate, idefl  cum  feien- 
tia  loqucutium,  vt  quia  idem  dicunt , & aedunt-  ira 
Bal.ind.conCasa.nuin.t.  Qiiandopaupcrus  proba- 
ai  turper  famam  , aduettequodfteftes  debent  dicere 
nonioliiin  quod  Titius  fit  pauper;  icd  eiia  quod  ma- 
nifcllicft  paupct.lu  voluit  Bait.  in  d.l.  Gconftante, 
per  tcx.ibi  in  vcibo.cuidcntilfime , & fcquuntur  feri- 
* benies  * omnes,  & late  comptobaiCouai.  var.  icfol. 
bb.s.c.d.num.S. 

xf  Sexto  probatur  f paupertas  pervicinos.  Alex,  in  1. 
1.9.C0I.  ff.  fi  cer.  pet.  & in  d.l.fi  conflante.num.i;  A: 
/ ng  in  amhcn.de  hzrc.Sc  fal.S.hinc  nobis,  vbi  dicit 
hoc  modo  melius  probari  ■ quam  vilo  alio . Vicinus 
34 1 ctemin  pizfiimit  fcire  fada  vicini , vt  in  hoc  eodS 
Cliu  dixit  Roman.conf24s.vlt.col.ad  G.Dcbcm  au- 
13  lem  vicinutej’onerc,tquod  Titius  efl  pauper, quia 
non  habet  nili  taiiim  in  bonis^c  fi  plus  haberet , ipli 
iciienl  hoc  in  terminis  tradit  in  a.$.hunc  nobis.dc 
in  1. 1 . j . i ntctdiflo.  ff.  de  iti  nere  a Auque  ptiiia.vt  eo 
loco  etiam  fcribir  Roman.  & id  erum  itadirgl.  in  1. 
.2  C quan.fifc.vcl  ptiuat.  per  quem  tcx.dicit  ibi  Bart. 
i6dc reliqui DD. quod  t fi  vicimisiatetrogatusan Ti- 
nus fit  pauper. & refpondcrit  lic  , quia  Ium  vicinus, 
ptobat,dcquo  etiam  diximus  in  d.conci  ; 25.  nu.  14, 
vbi  repehes  idem  elTcin  icflc  conianguinco. 

^ a/  Sepiimo  probitar  paupertas  ci  coiquodquisfte- 
fiiat  adholpiialc.l.fiqaisaddcclinandum  , &ibi 
Ba1d.C  .dc  cpi^cop.&  clcr.ljr.&  Alexan  &rehqui  in 
d.l-  nconfianic.it.roluMiiarrim.Alcxial.quiaccura 
x&ff.qui  li)  t ji.cog.Ccph.conf.a  i6.nam.9.vol. ) .Cror. 
ind-Ml  con{(ance.nu.i6. 

O^auo  proba  luur  paupetespf  qui  f decoxeranep& 
idcirco  fuga*  Ic  commirninti  quos vutgofalUtosnu* 
cupamus- 1.  in  tundo,  if.  dcxci  vendaquein  text.  Ang. 
ibi  ad  hoc  reputat  nngularem-Kom  cont.  i6^.nu  4- 
Fab:a.i|ad*Muh.prartcrcarubtm.  7).  ^ 

■M 


per  qui  habet  induflriam,  ex  qua  poflii  fibi  vi Aum 

37  compatarelcd  ctiamtqui  habet  propinquos  diuites 
qui  ilii  alimeta  prxflatetcneantur.lmol.  in  c.cpifco- 
pus.col.2.vcrf  vlt.porefl.ibi  Oec.in  3.aotab.dcpra:b. 
& eoiligiturexdiuis  pcrSoc.  conf  1 21.  Iib.  4.  coi. 7. 
Ang.ind.auih.pmcica.BaI.Nouel.tiadl.dcdorc.;. 
pac.col.pen.Cephal.hocl'equinitcoof2i6.vol.2.nu. 
i4.dcrcquen.fuellarramcnquxtex  artificio  fuo  vi- 
uere  pofliintifi  non  habent  vnde  dotennir,nlhilomi- 
nuspaupeies  dicuntur,  & idcirco  legata  dote  paupe- 
ribus  puellistipfx  quoque  dotem  accipient.Bild.in  I. 
paupcnasjM  illum  te.x.ffale  cxcufat.tut.quem  refert 
laftn  d.l.  fi  conflante . 

3 9 Dccimocentb  probatur  paupettasf  fi  refles  dcpo-l 
nam  Titium  habm  tocbona,^ta  decem  aureos,  & 
Ii  plura  haberet  ipfiftirent , nec  fi  haberet  pias  ipU- 
vllo  modo  ignorare  poffent  propter  maximam  , 8c 
peculiarem  pattimonijnoritiam.ita  voluit glo  fing. 
inauth.dcha:rcdibus,&Falcid  S.fi  veto  adumt.  qui 
ad  Ili  adducit  Roinan.d.conf  Z4s.de  glolsin  1.  i.fl.dc 
itin.anuquc  piiua.quaiD  dicunt  lingularem.  PauUn 
I.i  .ad  ti.tt.fi  cer.pef.Lanfranc.de  Oria.in  c.  quoniam 
contra.num.14.de  probat.inc.cumccclclia  Sutrina, 
num.s6.de  ciu.pouefs.  Sc  pcopricca.  Didac.  Couarr. 
Vat.refol.c.6.1ib.amu.  I. 

Deciin^qimb  probator  paupetras,  fi  quis  afleruc 

40  rit  Ic  tantum  r bona  ahqua.puta  domum, vel  fiindii 
polfidcrc . Nam  qui  eum  plura  bona  habere  .mlirma- 
ucm.ptobarc  debuit,  ita  voluit gl.  in  1.  cum  dc  lege. 
ffdcprob.quam  allcgatad  eam  Ic  remittendo  Bat.in 
1. 1.  iifiifiuchis- ff.  ad leg.Falc.A idem  opinatuscfl 
in  J l.li  canflante.q.idf.lol.mairi.ubi  purauit  id  erii 

41  habere  locum  t qu.uidotratlarcturdcmagnoptx- 
mdicio,dr  iiiensipledMi(aol.fin.i>.liceotia.C.deia. 
cc4diberan.&  in  l.conficiunrar.li.codicilli.ffdciu- 
rc  codil.&ui  I deccmidcucrb.obligat.  Alexan.  md. 

* l.ljconflame.mim.7.Conicus ‘communcindiatio 
l.tHbC.dc  iute  delibdno.  <c  Rip.  in  d.  i.  fi  conflante- 

* nam<i8<Mibi*coiimuiicndicit,dcAlcx.iniubc.£ 

dc 


I 


Deprobationib. 

jc0pcr.nou.nanc.ac  Ruyn.conrSi.num.  J.  Vol.sic 
coul.pi.nu.i  i.lib.s.CtoMnd.l.riconflauiCi  nu.34.Sc 
hancin  praxi  fcruan  fcribit  Bal.  conf.  1 z8  lib.  i.nu.a. 
Curt.ren.conr.27.  coi.  9.  veri'.  Tcd  contra  prarmiflam. 
pcUnc.ad  autcs.num.  4.  ad  Bn.de  rdcnpt.  quos  cirat 
Didae.Couar.lib.2.c.Saium.7. vatiarum  ccfolut.Bcc- 
Mzol.conT.  249.  per  totum. 

Idmitaturtamen  hoc  indubitanter  verum  eflci  qti 
41  pro  paupereteiTet  aliqua  prarliimpiio  > vr  1 nuentari  j , 
vel  alterius  rei  . nam  tunc  abroluie  procederet  dida 
cSmunisfencentiaiVt  pa  BO.m  rub.  R.  de  oper.nou. 
■anc.Alex.Uu.a.Arec.&  IaC.nu.1 31.  Sc  in  I.  h.  in  !).li- 
ceiitia.C.dciur.dclibet.Rip.nu.2o.Croc.i.lecl.nu.9. 
Alc.de  pta;fump.tcg.  J.pridunp.  ao.nec  queniquam 
Aabcrct  conrradi£torein;aliisperulem  Tolam  alTer- 
tiooem  nonnulli  voluerunt  communem  feniSriam 
non  procedere)  ptoutita  declarant  Imol.  Sc  Alexan. 
Atct.IarRip.Crot.iad.l.liconAantCi  Sc  idem  Alex, 
fc  Arctin  l.in  illa.col.pcn.&  in  1.  decem,  coi. ;.  tl.de 
TCtb.oblig.Iar.  in  Sltcm  li  quisin  fraudem , num.70. 
lnflit.de  adio.Soc.iun.  coni.  iS.  lib.a.Francil.Nico- 
nit.iad.tub.deopcr.noa.imac269.camaliisallega. 
t»  per  Didacum  Couar.in  d.lib.2.c.6.nu.4.  vaiiamm 
icfolut.  Qiios  referre  nolumus ) ne  aCfti  agere  videa- 
mur.licci  non  dcfiienni,  qui  hanc  rcituULonein  non 
admifctinli  Sc  hos  luetur  Hercul.  in  iract.  de  prooat. 
■eg.nu.27S.infi. 

Decimolcxto  probaturpaupertas  ad  hoc,  vtquisi 
4}  lelKmonio  repellatur  cxco.qood  t non  poriideat  tot 
bona,quotea  funt,  dequibus  cft  conttouerlia.  iia  vo- 
luitgl.  inauth.dchauedibns.Sc  Calcid.b.  fi  veto,  m 
TCibo,rubftantiam,quf  mero  coni cniu  a cauciis  Do* 
ftflribus  cfl  approbata.Sc  eam  comprobat  Fel.  in  d.c. 
fiqnite(\iummu.ii.dcicflib.Dcc.  coi.  i6;.iui.S.Alcx. 
conf  i5.vol.3.Ruynxonl.i49.nn.32.  Sc iequen.  vol. 
j.ioanalc  Anan.conf.Tb.num.p.  Roman.in  1.  fide- 
iafror.quiBuild.cofan.  Sccompluiesalij  ptacfcrciin 
ind.auth.ptaetcrea.C.vndc  vmSc  vxor.  Crar.  coni.  ]. 
nu.26.voli. 

Vciii  m id  Intel  ligcndoRi  efi  cG  grino  faliSiVt  fcill* 
44cet,idtinarbicrio iudicis relinquatur,  vtlcnui  Fcl.in 
d.c.n  qui.Sc  Didac.Couar.liip.cit.loco.  Sc  Rom.  ind. 
l.fideiul.ff.  qui  fatifd.  cogi 

^O^CLVSIO  mclx. 

AR.GVMENT  Y M. 

Pauper  in  quibus  cafibus  a teftimoniore- 
peliacur. 

SYMMAKIVM. 

k fmpnsufiimvmr^Uitut. 

3 FauptrfatiStfritftim^ttrc^rrpfhu^iPMpropUrp»’ 

fuimy  ^ 

3 ton^attmitonpMrumproJunt. 

4 Ba$iptr  omnia  factrt prfJumiu^iOtapauptrtatt  fitblt* 

mtur. 

'5  MuUerobpaaptrtattmpr^fumstura^iamfuifatm. 

4 Pauptr prajumttur opprtjns  pMfptrtatt  fua , tJiOimi* 
tnucrtdttur,qftamiitum. 

7 HimninommbuspaMprripraJtrtur, 

8 PmpmsnonfiintujUfomnt  txttptiont  maiorru 
p VJkrartus  tamquam  paupera  Ufltmonio  rtptUitur, 
i 0 Batqmr  faeilmt  corrumpitur , quam  diucs. 

% I Bau^  tn  crirntHobhus  Jim  tortura  ad  tejiimonmm  m>n 
admittitur» 

ComtvMm»  I j . Comit,  mu.  j 4. 

^iBro^attoncftun  mridiama  tiarhrttin  eriminalibutn» 
qmruntur^, 

■%J4f  •- 


Conci.  MCLX-  Jii 


Pauper  ttfiit  m erhmuaUhut  facit  imdkium  ad  tortm^ 
ram. 

l6  Pauper incaujis  cimiidmi  arduit omnino  d tefiifieandm 
repellitur. 

l-j Pauper nonadmittHuf  adt^ficandumincaufo  ruatrS’ 

Monialikut. 

Contrariumdbid.HU.  19.  Concit. mi.  )i. 

1 8 ^^MatrimomiaUt  catfa  rtquirumtpltnam  prohationem. 

20  Protfationci  etiam  ftmipUnaadmtttuturm  faSiii  ohfiu^ 
rtSt&  clandefmst. 

31  Pauper  qui  ob  proprium  vitium  in  paupertatem  incidit 
omnino  repellitur  d ttjlijicando , 

2 ; Pauperti  tejes  non  funt  idonei  tn  confiPiione  inuentarq, 

24  Pauperes  bona  opinionis, famaMfitsejfcpojjunt. 

1;  Paupertas  non  tji  de  genere  malorum. 

29  Baupet  qus  non  babet  quinque^inta  aureos  in  bonis  p re* 
peUsturtumab  aecujando  , tum  a ferendo  ettam  Ujlu 
monio. 

27  Bauper  in  dignitate  etfiitutus  y uftimonium  dicere pote^, 

2%  Pauperum  teiimm  jtdes  per  abos  tef  es  integros  fup* 
pletur. 

ip  Pauperestejies  infames,  mplures  mmeroprobant. 

3c  Pauperes  tejits  admittuntur  ad  probandam  tnnoeitiam. 

jl  Jejiesdomefitei  familiarts,iT  confanguinei^dinnoeen-. 
uam  probandam  sdomi  junt. 

Pauperes  fapenumero  magis  veritatem  dicunt, quam  dU 


ustes.  V 

J J Pauperi  tefi  quatenus  pdts  adbibtndajityindieii  arbitrm 
reUnqusiur. 


i Po  f 1 repelli  confu* 

^ CllJ  Kndofcriprit  Pari/!c6f  164. 

nu.2-vol.4'Vbi  ad  hoc  adduci».l.rertiain.  tf.de tcQib. 
& Spcc.de  tdhb  S.  1.  vcrl.  Ircin  quod  cft  pauper.  Io. 
And.dc  Imo.in  c.ft  qui  tcftium.de  teftib.  Alex.  conf. 
1 j.vifo  ptoccflu.vol.$.Idem  Panliconl.s  j.  nu.  1 2. 
coal.54num.27.covol.vb1  pr«cr  lupradi^^aUel* 
cuam  Abb.  in  c. fuper  code  tcftib. Ide  voluit  Sj$ya. 
conI.i5o.vol.5.Du.  1 5.Sc  coni'.  1 58.nu.27.codcmyol. 
idem  Icntit  Auguft  Bcio.conliioo.  num.7. v'olum.  s. 
& BaMal.ex  libero. tt  dcquaelbonibus , & ide  Ruytv 
conti  145. num.^.cod.voluin.Anchar.  conti  1 57.nu.A 
MailU.in  pra&.in  prin.nu.9.  Alex.conr.93.  volum.  6. 
& con01.i76.num.4.volum.7.&  Dcc.  coot.  105.  nu. 
5.&  cenCi6i.nu.4.t&  conlijio.num.  ^.laf.6c  reliqui 
inauth.prxierca.C.vndc  vir>&  vxor.  Fcly.  in  c.li  qui 
tcftium,dc  teftib.Matftl  coniil.  i8.  nu.  2 1 . ^agorot, 
de  rcprobat.reftiumtoum.  1 9-Fabian.  dc  Pep.  in  auth. 
pnttctca«nu.80.C.vndc  viiidc  vxorprad.  Pap.inrub.. 
dcform.iuraRicn.ceft.num.i  2. Roman.in  l.i.num. 3. 
ifx)ui  latUd.cogan.Dec.in  d.amh.  pnetcica.  num.  1 5« 
C.vnde  vir»  & vxor.  •. 

z Ra(ioautemeft»quiapaupert  facili  prarlumimr 
corruptus  pecunia,pioprer  inopiain»dr  cgeftarcm>gl* 
in  l.j.in  pnn.in  vctbo>cgcns.  ftde  teftibus  glo.in  c.li 
teftcs  verbo»Locuplc$  4.qua:ftio. }.  A icx.  m d.  confil. 
iS.ViroprocclIli » volum. ).  Amon.  dcPemir.ini.  i. 
nu.Si.ft^dciurciurand.vbi  dicit»qu6dad  honclbrcin 
i nonpammtprolumdamix.&iidurcopaupciinmo' 

4 piatconftiturus omnia faccrcprxldtnitur,  vtabilU 

5 lubieucrur.Quaproptcrpaupcrtastin  muliere  indu- 
cit pr^lumptioncm.quod  copiam  luifacianvc  voluit 
Luc.de  Penna  inl.qucmadmodum.C.dc  agric.^ 
ceiit.lib.  1 i.dc  voluit  cc  Bar.in  d.l.ex  lib<.  ro.tf.de  qu^- 
ftionib.Crot.de  tcftib.partc  tcrtiainu.2.  Sc  idcirco  di- 
xitidem  Ant.de  Petrut.fupra  cita.ioco»  difticile  cfte, 
vt  pauperlit  tidclis,^  Franc.de  Atet.conr.484ium.5. 

6 dicit paupercmtpr^umiopprcftum  paupertate  (iiai 
& idcircogcneraliicr  pauperi  minus  creditur»  quam 
diuiti.Aug.Bero.d  conf.aoo.nu.y.votj.Bal.inl.tin. 
Caie  teftjb.Calcan.cdf9.c0l  pcn.Crau.conr.6.col.6. 
Ruin.coaf.36.coi.fta.  vol.4.Tiraq.dcNobilita.c.2o. 

7 Auai.35.vbiquampluKsadduatAoftcacU(*tiaom- 

nibus 


lofephi  Mafcardi 


nlbus  rebus  diuit*  priferri  pauperi, & praecipue  Spec. 
tir.dcfiirt  vcrf.fcd  quid  fi  natura.  S pruno.  Idem  vo- 
Itoit  Ang  Arct.in  ttaa.Maleficio.verr  quiiudex  (la- 
tuit tcrniinu.nu.7.  R.om.con(i  i Sa.nu.  5.  & tr.  I.U  con- 
ftanre.nu.j. ff.lolut.matrim.Io.de  Amic.  c6f.7*col. 
t penult  vetf.itcm  probatam,  St  idcirco  pauperestnon 
fimt  teli  es  omni  exceptione  maiores,  vt  ttadOt  liipra 
citati  DD.prxcipuc  Vcnafr.fiipta  citai.confi  7S-  coi. 

pen.Sc  comprobatur  ini. ).ff.detcnibo5,&inc.  fi  tc- 

llcs.4.q.  J.  Abb.in  c.in  noftra.  dc  teftib.  Gabticl.  con- 
ci uf.ilde  teftib.lib.  unu.p.Albcr.  dc  Rofa.  ini.  j.  ff. 
dctcftib.Campcg.dctcftib.reg.Hj.Bar.  in  l.illiciras. 
S.  fi.lfdcoffic.prefid.Ncll.intraft.de  tcfiib.in  verbo, 
Pauper.  Soc.iun.cof.iSp  nu.Jb.vol.a.Rol.J  Val.cofi 
pS.n.40.vol.4.Bragoroi.dercptobat.tcftji.i9.Staffil. 
dcgrat.St  expeti  num.do  Fabianusde  Pcp.  inauth. 
pritcrca.nu.so.C.vndc  vir, 8c  vxot.Cyn.ini.  j.C.  de 
ji  rcb.cted.vbi  etiam  dicit,qiiod  repellitur  tefiistv  ruta- 
tius, quem  pauperem  pralumi  (upra  olfcndimus.  in 
conclui:  Paupertas , quia  licuti  perdit  animam  fuam 
propictvrutas,itaciiam  per  luramcntum perderet, 
quibusadde etiam  Anch.conl.  157. lumina  pruden- 
lotia.numer.  6.vbi  dicit,t  pauperem  facilius  corrumpi, 
quam  diuitcm. 

Amplia,  vt  id  multo  magis  procedat  in  caufacri- 
minali.inqua  pauperomninoi  icftimonio  linctot- 
ir  tuta  tcpcl!ittir,titafctibitutinc.  fi  qui  tcftium.dctc- 
liibu5,St  ibi  prarcipue  Fcl.nu.8.  Bai.inl.  ex  libero,  ff. 
dc  qucftionibus,St  ihidcm.Marlinu.s. faciunt ca,quc 
habciitut  incap  fitcftc5.4.q  J.tnvcr.  item  tcftium,5c 
in  l.i.in ptin.lf.de tcllib.Alcx.c6f.  16. nu.  j.volum.7. 
vbi  etiam  reddit  hanc  rationem,  quia  in  criminali- 
II  bustlucc  meridiana  elatiores  debent  ciVe  probatio- 
iics,Uciant  C.dc  prob.it.l.  ablcniC.  ft.  dc  pocn.  Telies 
autem  paupcres,ncm  lunt  omni  cxccpuonc  maiores, 
vt  au  lo.de  Amic.conl.98.col.pen.  vetf.  ircm  proba- 
tum,Sc  nos  lupctiusdiximus.Soc.d.reg.i.vbi  tcllatuc 

• hancclVc'communemopimoncm.Ruyn. conii  i)0. 

nu. io.vol.4  conf.  1 5 s.vol.t .niim.  1 5.  conf. lae  col.i. 
vol.S.&conlitar  col  a.codcvol.  IdSIcnlit  Campeg, 
fupta  cii.loco.PorcIt  tamen  admitti  cum  toriuia  , vi 
atiSpcc.in  iit.de  tcllc  b primo  ,vcrli  iicm  quod  cll 
paupenSe  idem  lenierunt  l'up.  cita.  DD.  omnes  Uec, 
in  conlijio.col.fi.  Ncllusdetcll.invctb.  pauper. nu, 
»0.  Albet,  dc  tcliibus.c.  quando  rcpcl.  tcll.rai.perlo. 
num.14. 

1 j Contrarium  tamf  tenuit,  t etiam  Uncioriu» 
raadnmiatur,  Abb.in  c.li  quitclbumde  tclbb.quciD 
retert  boc.d  reg.  i S7-fallcn.  a.  & ibidcm  v oluit  Areo 
C0I.1.&  Fd.nu.8.5c  Bar.m !.  cx  Itbero.  ft. dc qu«ftio. 
Ciphal.conl.6o.col.i.vcrll  i.quia  Ruyn. conii 
num.7.vol.5. 

14  Conciliari pofluntthr  opmiones  diftingucndo: 
N i quod  dicit  ur,  pauperi  icfti  non  credi  finc  toriuta, 
vcnim  eftyquandoicltcs  cllcnt  ignoti»  & obioiri : & 
quando  vacillarent,  vcl  Ipomc  ircni  ad  tcftificandu, 
vcl  eflent  dc  mendacio  comufti , quando  autem  te* 
ftes  paupcies  (uni  (impliciter,  admittuncur rogari  ad 
tertimoniuin  etiam  in  caulis  criminalibus,  habetur 
tamen  illisininorfidcs,  quam  exteris,  ita  diftmguit 
Bjf.&  ibidem  Marianum. 5-ml  cxlibdto.ft.dcquaft. 
que  fcquunt  Ruyn.d.conC  1 58.nu.i5.vol.a.5t  Soc.d. 
rcg.  I S7  «5t  tft  opi.  etiam  Fcl.in  d.c.  (iqui  tclhu.  nu.8. 
1^5  Limitatur, quia  tamen  facitt  indicium  ad  tortura. 
Bcnaz.conl.  i io.nu.7.m  crim.&  ibi  plura  m addit.ad 
hanc  materiam  pertinentia. 

Ampliarccudo.vtidtantomaglsproccdatincau- 
Jdfisciuihbus.t  arduis,  & magnis.  Nam  meis  minus, 
quaminvilibustcftcsadmmuniurjvt  voluit  Panl  d. 
con(.  1 88.nu.i7.volum.  j.vbi  ad  id  allcg.  l.propct  Ii- 
tcm.ff.de cxculat.tur.&not.gi.3c  DD.in  l.adniond- 

di.ft.de  iurciut.fit  iUcm  rcnfttboc.  d.  rcg.  187.  Abb.in 
dd.ft  qui  iclUuincjiU4dc(cXUbus  1 vbiao  lacudific* 


rentiam  circa  caufamciuilem,  aut  criminalem. 

Ampliatcmoyvtid etiam  procedat  incaufama* 

17  trimonii  piobandi  .NamticHcs  pauperesnon  facifte 
pknam  Hdem,  vt  voluit  Ruyn.iOAonii  1 ?o.  num.io. 
V01-4.&  Dcc.conr.;io.cot.ti  d( id^ Ruyn.c6f.  14^ 
coi.' .vol  y.dc Z-i(iuscon(. ?.nu.5a. voKa.qucm refert' 
Gabr.lupradi^a  concI.i8.ijb.i.num.7.Soc.lcn.coaC 

18  17. nutu.  1/.  vol.(.&racjoeUeporcff,tqinain  matri- 
momali  caufa  rcqunitur  plena  pr<d>aiio  » vi  dicit  ^ 
AIcx.conf.i4  ;.col. 2. voi.i.  .\c  teffes  pauperes  faciuK 
modicam  ftdcm,vtrup.diximus. 

19  Cootranumttamcn.quod  imo  in  caufa  marrimo* 
niaii  admiitanturieftcspaupcres.tcimit  Aret.confil# 

1 ^nu.  i6.de  Occ.conf.i6;.col. ad  ft.  Soc.  iun.conL 
i8i.mi.;8.vol.x.dc  facit  pro  hacpane,quia  vbicunqi 

aoagiturfde  fac)isoblcuns,'>  clandcftinis,adnnitumc 
probarioncscriam  femiplcne,vr  lar^  rradauimus,(u*‘ 
pra  in  concluloblcuruni.  6c  tradit  Gig.ftng.4;.incipL 
Teftes.  Caulv  jutcin  matrimoniales  plcruaque  fan( 
obfcurx,  A incctrx. 

1 1 Sed  aducncndumfeft.quod  fundamentum  eorum» 
qui  dicunt  tcftes  pauperesnon  recipi  ad  rcftimoni& 
in  caulis  matri monialibusin  eo confiftinquod  caufq 
mainmomalcsCTiminaribusxquiparitur.  Quemad* 
modu  Igitur  diftinguimus in  crimtnalib.  ctid  m ma« 
trimonijlibusdiftmgucre  pollumus.Nam  tcftes  pau« 
petes  bonx  opinionis,  dc  famxadmiminrararinho* 
ncfti.dc  vacillantes  non  mirum  ft  rcpcllurura  refliff* 
candomatrimonio,  cum  etiam  ftne  tortura  in  cauftf  . 
criminalibus  idonei  rcfVcsnon  habeantur » dchan« 
dilhndioncm  fcnrit  Dcc.d.oonf.i6;.col  nu-?. 

Amplia  quarto  c6cliiftonem  multo  magis  proce*' 

aidcrciquandoreftisttncidilTenttnpaupcnatdob  pro* 
prium  vinum, pura prodigaliratts.’tuncenim  ablquo 
alioa  icftiinoniorcpclluur,Ba(.in  d.c.  fiquisteniu, 
nu  $ dc  tcfti.  Alcx.conf  1 ; 1 .ver.  concurrit  inicr.vol*'  * 
6,conf.2  ?7.co).  J .co  \ ol.conf.  176.  coi.  a.  vol.  7. 
late  d.rcg.  1 5 3 . Anr.Gabr.d.concI.  t B.iib.  1 .nu.  10. 

Amplia  quintof  etiam  procedere  in  confe6lion« 

13  inucnrarft , t m qua  tcftes  non  poftUot  efle  pauperes. 
Dcc.in  auih-pizicrca.  C.  vndc.vir , 5c  vxor.quem  re*  . 
fctf»dc  (equitur  Gab.liip.cit.ioco. 

Limitatur  tamen  hxc  conclufto . vt  ppocedar , qft 

24  tcftispaupcrtcftct  inhoncftf  virx,ac  opinionis,fecus 
autem  quido  paupercslunt  bonzopinionis»dc  tamc» 
ac  integr»  vitar.tu  nccfciftm  4 rcffimonio  n A rcpclU- 
tur.gl.in  l.a.C  de  tut.  vel  curat,  q fatifd.  no  dcd.  A ng. 
dc  inaleft.in  verak  adqucitlamTmi.vcr.ii.Pauper* 

25  tavtctcnim  no cftdc genere maloru  c.ilfa.  i5.qux(V. 
pxima*bpcc.in  nulc  tcftc.fi,  i«vcr.licm  quod  cft  paiMy 
pcr.'gl.in  t.  3'.dc  iCRib.Ca  trip^^.  in  trafl.de  icftibus.  d.' 
icg.  113.Crot.de  fcrtib-par.4.num.7.Ruyn.  conf.158. 
nu.27.vol.«.Marf.in praei. in  prin.nu.9.  Aret  confti. 

■ 1 3 . nu- 1 6.  vbi  1 cfta  1 nr  hoc  * com  munirer  tenere  D D* 
in  c.(i  qui  tcftiutn,dc  teftib.  vbi  ctid  id  rr.djrgl. A lcx« 
con(.i49-vtloproccilu.  col.i.lib.f  boc.itin.con^iftgh  r 
rum.)6.vol.i.A‘lb.deRola.jntraift.dcecftib.iub  niK  • 
Quan.iepcli.ttft.nu.  14.  verf.  vitra  prcdic^a  dubitari. 
Lantr.de Ona.mtra^f.dcpofiiionis tcftium tcol.a^  ^ 
vcrt.Nunquid pauper.Dcc.c6f.i6;.nu.4< Soc.fen.re§. 
j57.pcr  tot.N  cil.in  tra61.de  tcftib.nii.  lo.in  veri^pau- 
pcr.Alb.in  traci.de  teftib.  lubrub.  Quan.tcp.teft.ra*  ■ 
ttoncdef  pcrlb.nu.ii.vbj  tamenhoc  intclligir  pro»  . 
cedere ,quado  reftis  habet  aliquid  in  boais.  Nam  qui 

26  fnOti  habet  quinquaginta  in  bonisrepciliiur,  tum  A ~ 
aLCuiaiiuo,  luinctiama  terendo  leftimomo.l.non*  . 
nulli.ft.de  accula.Brag.ir.de  rcproba.tcff.  nu.19.Falx 
dc  Pcp  m auih.Pr2ccrca,nu.8o.C  vnde  vir,  & vxor. 

Limitatur  (ccundo  non  procedere, quando  paupet 

27cfter  m aliqual  dignitate conftitutus:tuncetemmc(i 

ccflctlufpicio corruptionis  adtcftiftcandum  adiniN 
titur.gl.m  S.  fancimus.  pet  Ulu  (ca.in  autb.  dc  tcftam. 
CioUup.  cic.  loco  UU.8. 

Limiu- 


De  pfobationib.i: 

Limitatur  tertio  nou  procedere,  quado  plurcs  ic- 
ftes  poducercnturiquorum  aliqui  eflent  integri,  ali< 
qui  vero  pauperes.  Nam  tunc  fides  paupau  iupple 
cur  per  fidem  cxterorum.Bal.inl.i.in  ;.col.Cde  te- 
in  l.fi  quis  ex  argentariis.  S.  i.pctillum  tex.fF. 
dccden.Sal.inl.bonx&dei , circa  lo-coi-C  dcieb. 
credit-faciunc  no^per  Alex.in  coni'.24.animadualis. 
quarta  coi.vol.a.Oot.  fupra  cit.loco  nu.9. 
Limitaturquarto  non  procedere  , qiundo  eflent 
S9pluresttefles  pauperes  «qui  tamen  non  eflent  infa* 
mes , tunc  enim  probant , Aret-  in  d.  e.  fi  qui  tefUutn, 
col.a.vetr.ex  quo  poflet  inferri  de  teftib.'Gab.concl. 
sS.Ub.i.num.ii. 

Quinto  limitat  iflam  reguli  fingulariccrCtot.ru* 
praau.loco>n^i  i.non  procedere, quando  ageretur 
|ofdc  probanda  innocentia  a licums,idq;cdptobat  ex 
51  co,quia  in  hoc cafuadinittumtfdomcflici,  defami* 
JiaresJSpccJn  tit.deinquifit.^r.  vcrfic.  fcd  nunquid 
loiAnd.conr.^9.Vifainquifitioneformata,iin6ctia 
fiatrcSjBal.in  1. parentes.  Cdc  tcfiibus:crgotdco  ma* 
^spauperesadmittidebent.  t 

* ^hisigiturfatisliquidoconflare  poteft» difficile 
admodum  elTc,catam  ac  definitam  regulam  conffi* 
tucce*quahdo pauperi  icfti  fides  habenda  fit,  necne : 
'51  paupcrcsctcnimffpenumuotmagis  veritatem  ha* 
bentiquiim  diuites : diuafa  etenim  hominu  ingenia 
funt.  Se  idcirco  etiam  diucs  im  probus  efle  quandoq: 
icpcritur,fcd  in  hisregulis  apparet  luiilcof  fcquutos 
fuifleid,quod  magis  ucrifimilccfl,&  qnod  frequen- 
tius acciaiefzpius  aut  fit  , ut  homines  pauperes  im* 
^probifinr,  & facilius coimmpi  poflinr,qu4m  ditiitcs, 
qulb.abundat  pecunia,no  tu  id  adeo  ucru  cfl , ut 
trarium  efle  non  p6Qit,&  idcirco  ods.DD.  una  uocc 
3 clamantifm  arbitrio  iudicisrclinqui,quatcnus  pau- 
peri fides  habenda  fir,id  uoluit  gl.in  d.  aut.  Pnctcrca* 
in  verbo  locuplcs.C.undc  uir,  Se  ux.  Abb.  in  d.  c.li  q 
tcfiiu.de  Ibi.jButr.dt  Arct.de  Fel.n.S.dc  ccfiib.Aufrcr. 
de  reprobat  tcft.n.78.Alcx.cdf  1 3 7.C0I . t .lib.d.Fra n. 
de  Aret.d.conf.i3Jiu.  16.  Dee.  d.confli6;.nu.6.ubi 
tefiatur  hanc c(Tc*(iommuncm  opinione.  Soc.d  rcg. 
^ 5 7.  i.Fail.Ruin.d.cdf  i s s.nu.27.uol.2.llom.in  l.fi- 
f dciuflbr.n./.fT.qui  fatifd.cog  Dcc.qdiac*c6cm  opi 
nionS  in  d.auth.prxterea.C.undc  uir,&  uxor.  gl.  in  1. 
tertia  uerbo  eges.  ff.  de  tc^b.  eu  plurib.ali;s,quos  al* 
2cgat,dcfequitDidacCouar.Var.rdbUib.z.c.d.nu. 
8.  & alios  plurcs  it  congait  clegattflfmius  Mcnoch. 
de  atbit  lud.lib.2.car6s.ccm.piima,quosrcfcrrcn6 
pporccr,oe  adum  agere  uidcamur.Batazol.pofi  re- 
latos confi  3. in  addit,  in  Jitteta  B.  in  uimidaUbus. 

e o. fi  e L r s / O ^tCLXL 

‘ A R G V M-E  N T V M. 

Pax  quomodo  fada  probetur . 

*s*  * 

SVMMURIVM.  ^ 

1 Pky  nonfrafumitUT, fed probsnda  tfl  MbaStgamU^t 

2 PaxHondtbetmctJptrioprobsrsptrfcr^turam^. 
i Paic probatur uftUuSffSretmt^uris. 

4 Pax  probatur  ufiibuidicmtibui , ftvidijft  aliqmoicycu- 

5 ^j^\Uminditai  rtm^am  fuifiimuriatn^ . 

6 Pax  per  ofcuiumexbonejlatnmmito  datu  non  probatur, 

7 0/fUiutntiy ^HiaJIgnapacemindtcaat^fivotuatat<^9 
j.'W»nw^aU  ^velboneflati  jiant, 

S fPaxpPokaturptrta^uwpabnarmm,-*. 

9 Pntttj^tnmi^rfuando  partes  capiunt  Jiptr  manus. 

liringrrcdiUiitontm  Jtgnifit^. 
a i Dixttramdar*  dicitur Jignum  pacis. 

I tfPfsXfrohatur  ex  to^c^snimtci  Jimul  biberunt^ijerutt 
iS  comtdtrstnt,DteLprocedtre,qstarsdo  ex  voluntate.^, 
unptf  mertate fVcikpTS^te  Junt,titbid.nu,  13. 


Conci.  MCLXI-  31 J 

1 4 Paxprobaturptr  falutationem.-, . 

1 5 Salsttans  aliquem  dicitur  cum  illo  commsenicare^ . 

1 6 Communicatio , ^ conuerfatto  pacem  probant . 

11  Inimicus  prafumitur,qut  falutare  non  vult'. 
iS  cAmieitiaex  faluiaUoneprpfumitur. 

1 9 Pax  probatur, Ji  inimici  faciunt  Jibi  grata  firuitin-» . 
zo  Ingratitudo  commiffa per  filium  tetHitur  per  grattiudi- 
tum,  iy  merita  JubJequutO-~> . 

11  Pax  probatur  Ji^quti  eligit  tnmicu  ad  aliquid  agedti. 
zz  Legatum  faUurn  inter  mimicos  probat  reciciliationeni . 
Zi  Amicitif  redintegratio  inter  ufiatorew,i3rlegatartum-j, 
mdueit  ettam  redmttgrationern  legati. 

24  Pax  probatur  per  infirumentum,in  quo  dicatur faUiim 

futjfepaiiumdttmmiettijt,  , 

25  Pax  probatur  per  eonfeJfionefaSid facerdotiin  foropoe- 

nitltif.Declproeedere  quoad  remifiioni  odij, ficus  quo- 
ad remiffiQnttnd4mnorum,&  inttrejje,vt  ibtd.  nu.ib. 
Contrai.nu.zi,Coneiliatio,nu.zi.  & zp. 

50  Sacerdos  lanquaptrfona  publica potfiabfinti  acquirere. 

1 iPaee  publice  faaa  oditi  tanturemijfitm  prajumitur.na 

autemdamnitm,i3r  tnterejfi pacem  facientis,  ijnu.jz. 

33  Offendenti  indulgendum  efifis'  iniunapro  falute  aterna 

rtmiUinda^ . 

34  Odium,  iracundia  longa  funt  peccatum  mortale-j . 

3 j Pax  folia  prafumitur  ,/i  offei^us  recipit  fatiifaUiontm 

ab  ofiindentt.^ . 

6 Satisjaliiane  iniuria^ij  mala  yoluntat  tollitur. 
j 7 Statuto  dUponentt,  quod pace  ab  offenfo  impetrata  poena 
minuat, nb  Jitfptii  offtntu  rectptfie  fatisfaSitoni  dam- 
noru,<llinttreJfe,nsJi  etiam  pracife  iniurum  remittat. 
Quod  Amplprocedere etiam JiquistJfet foium  condemna- 
tus in  p ana  pecuniaria, vt  tbt.nu.}S. 

* iinn  P^tnonprxfiimitur,  cufit 

facb.Grat.rcfp.47.nu. 1 8.U0I. 
z.pcrl.in  bdlo.$.fadx.ffi  dccapt.de  f^ftlimi.  reuerf. 
ideo  illam allcL^ansdcbctprobarc.Bal-  cdf.502.uol. 
i.incip.couin^inusiCtMoro.trad.dcfid.  rtcg.ct  pa- 
ce c.  io6.nu.  1 2.  Icd  fi  dc  pacc  contra^us  mimmi  ce- 
lebratus fuerit  , adeo  ut  exinfirumento  pax  probari 

2 ncqucatjcfi  | nccclTarioin  illius  probatione fcnpm- 
ra  minime  requiratur, Cataid.deBoncom. in trad. 
dcfynd.quxft.p.Vulp.cdfSt.inprin.ad  tcfics.ct  c5- 

^ ic(!!iuras  recurrendum  erit,  his  t enim  pacem  probari 
tefiatur  Hcrc.in  trad.de  caut.de  nou  oflen.cp.num. 
io.ee  feriben. in  §.fi.lnfi.deiniur.Vulp.d.  conf.85.et 
facit  uulg.l.iu  exercendis.  C.  dcfidcinfirum. 

4 Extefiibus autem  probabmirpax,  t fi  depondtui- 
difle aliquem cfiinimicoofculari  fcad  inuici:  nam 
cum  ofculu  contenfum  indieet,  ur dixit  Fcl.  in  c.  fu* 

Eer.j^fi  nu.4-dc  offi.  deteg.  cx  olieulo  pacem  infiu&t 
>odorcs,ctprxcipuc  lo-Fab.in  d.^.fi.ubi  etii  Ang. 
lnftic.de  iniur.idera  uoluirFclan  c repcllantnr.  pofi 
nu.7vuerl.itcm  per  ofculum.in  nc.dcaccufat.  Abb.in 
c.olii^.nu.7.ingl.fi.co.tit  Hcrcul  ubifupra.c.  td.nfu 
z^iFcnct.in  tic.dcfcr.ad  fincm.Vulp.d.conf.85.Bal. 
in  l.filio,quem.ffidc  lib.ct  pofihum.  et  Alcxad  Bart* 
in  l.non  folum.^  jniuriarum.fF.de  iniur.  AnrGorfct. 
5 in  trad-dc  priudcg.pac.nu.26.utq)crt  ofculu  remifsS 
fuilFc  iniunam  ccnicri  debcrexlicitgl.  in  (.pacemda 
ucrf.probauerit.  dcconfectaralifi.3. 

6 Limiutucifiudnon  ptocedacquido  quis  ficdpis 

alfi]ucin  adofculum  pacisin  ccclcfia  :nam  cum  cuc 
ex  quadam  honcftatis  ncccffitate  ifiud  fecifledica- 
tur , cum  falua  honefiaten&potuerirtllum  refiuarev 
taicofculum  minime  pacem  indicabit,  ita  lod.  Fab. 
d.§.fi.ubi  etiam  Ang.  pcrcap.fi.  dcfcntent.excoaii> 
mun.in  Clcmcn.  idem  uoinitAldobtad.  ibide  fiipn 
7 gl.in  uabordiffimulationc>qui ait  ofculum4ct  Cuai-i 
lia  figna  paean  indicare,  fi  uoluntate  i non  A ex  ne* 
caFitarCfUcl  honcflatc  fiunt. 

Secundo  pax-probabirur  pcefradura  palmarfi , tt( 
uoluit  Bal.iu  1.  i.inled.aiuiq.nu4>.  in  uetian  caden^ 
lofepbi  Mqfcardi  fVol.i.  ^ t ^o.ibi> 
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>1  flo(fepfhi'Mafcardl‘  oijfd*  !i  jQ 


glo.ibi.  i pereuffioncptliiMriS.ff.dcM^l.vfai  inquit  k.  tor(lixcrk»eaUj^j:tfemomcokgodc<cm,fc<ii|i9i 


p quodfignuint  pacis, & concordi  a:  cft,qu5dop.irres 
capiunt  fc  per  manum, vnde  lubiungir  i poftea  fjvlu 
in  contrario  praciumi  facium  ptod»lot»6>yidc  .voluit 
ibid.Ang.5c  A kx.nu.4.& ratiocft^ ibaoti fttin* 
jo  geret  dilcclioncin  fignificatgl.vltdn  i4it.de  fpd. 
duor.<5c  gl.in  c.fundamcnta  S tu  es  Petrus. vctb.dcx- 
tcras.de  cicft.in  i^.Pcl-  in  c.rcpellamur,  citea  fi,nu.r>. 
verf.itcin  per  taclunq.dc  accufat.Alcx  ad  Barro.in  I. 
non  folum.§.inmtias.lf.dc  iniuri|$.  idc  voluit  Auro. 
Corfct.de  ptiuilcg.pacis,nu.a6,Cafttcn.in  di.J.ffd© 
n pad  & dextera  dicitur  t figmiin  pacis.  Lue.  dePen. 
in  l.vnica.C.deaquatduc.iib.  t a.  tic.de  pac. 

iurMorod.tracl.c.9.nu.3. 

tz  Tertio  probabitur  pax,t  H inimici  fimul  bibetSt, 
comcdcmnt.&rilcrunt.Alcx.ad  Bar.vbi  fupra,&  in 
d.l.  I . nu.4.dc  pa^.&  ell  gl-  i n.d.iT.rm.inBit.cLc  iniur. 
in  verb.  di/Bmulatione.  vbic*tctiicrtbcnrcs.  quam‘ 
fcquiturlac.de  Bclui.in  pra^-Iud.tit.dcintur.nu-??. 
verf.  ( ;.&  comprobauit  Aufrer.  in  addit,  ad  Capeil. 
Tolof.q.iB  J.&  Bonif.de  vital.in  ttaftdc  malcf.col. 
S.vcrf.itein  tollitur  Umilis  a^io.in  rit.dciniu.  Here. 
d.c.36.mi.i3.5c  fcirct.in  rit.  de  fcrijs,  ad  finem. Anr. 
Corfet.  vbi  fup.  v' 

1 3 Limita, vt  non  procedat  nifi  talia  fiant  f volunta- 
rie,non  aut  confle, aut  c.x  quadam  honcllatisncccf- 
fitate , vt  fupra  diximus  de  o(calo.ita  limitant  loari. 
Fab.Ang.&  Aldobran.ind.S.fi.Infli-dcinlur.&cxfi 
plificant  in  illis  qui  cum  inimici  dfent, fuerunt  inui 
tari  ambo  ad  magnum  fcfiu.fic  politi  ad  vnam  men 
fam,vcl  fimuliiSc  non  credur  reconciliationi  f-iflam 
ex  hoc,  qui  a ex  hoiicfiatc  cogente  hoc  permi  ferunt, 
idem  voluit  Manliicr.in  prnftin  rit.  dciniur.nu.iS. 
14.  Quarto  probatur  per  traIuuuoQ€m<-ira  Bal.  ind, 
Lfilio,qucm.ftdc libet-  5c  pollhum. p ci‘tcx.in  c.cum 
Adrianus,5^J.dift.&:  c.oronis  14,4.  i,5c  faar.quia  qui 
13 1 dicit , auC)  alicui,  df  communicare  cum  illo,  vt  in 
d.c.omais,6c  c.excoramunicatos  n.  q.3.5ccxcom- 

1 6 munic.r tionc,  & conuctfatione  t probatur  pax.  Bal. 
in  l.in  ipfius.C.  tam.  ercif.de  hocidan  fuadei aliud 

17  contranu,  videlicet.  q>  ex  quo  quis  fnon  vult  faluta 
re  aliujprxfuinlciniiiiicus.gl.iiiid.c.cu  Adrianus,in 
,vcrb.ad  lalutadum  ,quam  lingnlaKm  ad  boc  putat 
Barb.in  cl.c,iepcilatur.dcc;ccuiat.iScAbb.inc.olim. 
nu-6.de  iniur.dc  in.c.ad  nax.il  1 .n.j.de  appd-  Mare. 
Mam.c6l.nn.  17  ?.6.vol.a.dumiijodoillcclVctaiuca 
(blitusialuure  vtnosfnpidiximuSiinconcl.SpH.ini* 
micu.nu,;  ^ ua  qui  iaiutar,amtcns  prxiumic , & per 
fiilucatione  paccimntcrinuuicosprbbari  dixirFcl. 
in  cLt.rcpdlanf  pott  nu.7-vccf.irc  addc,&  Maniuer. 
in  fua  prae,  nu-9.tit.dctnmr.5c  An j.  m d.l.tilio,qu6. 
AleP.adBar.in  doi.iniuriaru,&  in  d.i.i.nnm.4.  fl-dc 
paCl-idcm  voluitMarc.Mar.t.cPnl.5ii.n.x5.cu  fcq, 
Yoh  i.fic  faciunnque  voluit  lo^de  A micis, corvf.41.5c 

lS^«nu.  VTi-qt^CxdaiutanoncIprxfuinitttr  andcitiai 
id£iv6luit.^i^n.-:c6f  4<2.nu.  i a.5c  voto  34'.nu.6.Ant. 
CoiibtJvbll^Minu.ild.Hoil.inc.oiinv.driniur. 

Qpitu»)9robat  ,'ii-inuzuci.pofiea‘fibi  faciuncgra-< 
iptad  icruuaafita  BaUind.l.in  ipfius,pcr-illu  tex.vbicc 
teuiaiacmits;.C.fainxrcill5cpiacoit  Lacellor.  Con 
xad.in  trafldcdccuru)uiib>ix;.9.il.t.itifi.vcrf.ts.ccf* 
^'rc  facmiu.imbtum  teruiciaiintin!t.‘dc  iniuriand  5c 
btne  lacir,qv  voIuitTpiciBnl.in  IddxriiGaic  inoilT.tc 
3ofiBam-i]Qodtii  filius4orilnufitt  caiilam;  Ingratirudi- 
os8,^;tauiudo,jScmttntaif»oilea  fccuta  lollunt  ingrati 
iddinem  pra;ocdcncbm>quod  5c  rfttdmirper  recentio 
foiiol.-uhlitd.matt.;  • I 

a i3'>^xtoidrcii3atuv,fi^|iiselecius-t  fui Qdt  ab  inimico 
t^bqaidageodMm-paiv  eo , v(l.amicU&ino8, 5c  ibt 
B«r.&dfct«xout4et,;t; '-.I  . r 

ai  Septimo  probat  ex  legatoffafto. inter  inim icos* 
ita  colligitur  ex  Bald.:UT<id.  in  tphus.  vcr(.quxnt  hic 
OoiLC.fiumlxcciic.  vbiponiioafum,quaQdote(U* 

-ilTi  • ..  . - t- 


vtruiiipcr  hocyide.atucrcanliiiciniuriaro  offcndcqrt 
rib.  :&dicit,>,qi«)d  non,  qu.a  verba  gcqcralia  rcftimt, 
gamiir,vtodi.Qn.non  compurc;ptuf.l.L.ucius.f^.  Lu*. 
cjusdam4tfi,^  jbi  ijac.ticAtct.if.de  lcg.5c  lic  legatu.^ 
ccrdeRi>^fa<^uin  noivodiolb , ergo  quando  faclu  cft, 

. alicui, non  odiolds  habetur:  fubiungitur  iatn$,quo<l, 
cafus  procedltndi  ue-sodcndcnm.quia  tunc  uveefia 
riorelcmicadoftcndcotcs,  vtdilpolitioaliquid  c^c 

- rcmr,5c facit l,(ccuuda,in  fin»d.deadiin.lcga.ideni  34 
tenuit  Ani.Corfet.md.  ira  tl.de  pduilcg.  pac.nu.27. 

2 3 cum,  i i.dicit,  quodpert  rciutl^ratipncm  amicitiae 

- inter  tcftatorcm,5(  legarariuminduaituireduitcgia 

tioiegati  * quod  cxtiiucf.atfupcrucnicns  iniqvicitia 
per  tcx.in  l.quodftitaiun.rt-dcadiin.lcga.  dcdiosdo» 
hoc  infra  in  coodulio,np,rcuocatio  legati.  ♦'‘I 

24-  Oclau6ptobatutp«tinftfoi»tinquoappa«retfii?- 
5lufuiOcpaflumfuper^veldeinlmtcitij.slibi.illacis»  ' 
bam  paindeilla  vcrbafonaotiacO  difluluiJllcr,pa- 
cem  fccc(um,5cconcotdiaf»-ita£al-5t  Angidcillos 
referendo  fcquitur  Alcx<iiod>L  fmtt.a.tfdepaftqd 
dicit cflc,valdcnot.i5tai)id.bo^idcninot.Caft.ou.2.*  • 
ea  rationem  reddens  dbbof^diilo,Videlicctf,quiaiQv 
talipaflo  dicitur  me  (kafl!uspacis,5c  cocotdte-ideo 
quando  dicit  infirm  ,iaJs.  fecit  paclum  cumtalide 
iniutia  fibi  iliaca » licet  nondiccrer  pacem  , ccnfc* 

■ tetur  remifla  iniutia,  5c  facla  pajc,  5i  ^tdeifet  illud  in- 
ftrumpotum  ad  rclcuationcm  pceyix,  ii  llatwum  di-  ' 
cctet,quod habenti  paCuwVdumnuatur  certa  pena,..; 

25  Nono  probatur  pax  j.pcrconfeflioncin  faciam  f* 
cerdori  ia  forapoenitcptia;,AJex.ad  Bat.  ind.§.iniu# 
tiarum,lul.Clar.iafi.q.i:8.vcrf.ledinpropofu.o  qua:. 
ro-lo.Fnb-in  d.S-fi.vbi  criam  AngiBal.in  c-i  .S.inin* 
tia punitur, nu. 7-1»  (ii-dcpacciin:ain.firm.|<StCiul.dc  t 
Cun.intciconfaim.lib.r.cUnf.Si.  per. totum.: 

26 . Limit-i , vt  irtud  procedat, quoad  probatiodtf re- 
mililoms  rancor. s , 5c  pacis  aaioiacynbn  aut>quoa<l 
adionc  damm,  5c  intcrcilc,  da  qttihbet  bonus  Chrir 
ftianus  tcnctiirltaiinuancorcnyremmctelSc  vindi-, 
flamon  autfatisfadiowcmuuutiarujquoad  inttrcf: 
fc,alias  nullus  bonus  Ghnfitamis  agere  polfct  iniu- 
tianl,qi  cQctubfoniimdaniqud  prout d(cit  lo.Fab. 

* ind. §.ti. lnftit.de iniur.&haTPCdicit.^cbclTiopmiOf 
'<  nem  Alcx.ini.lltibidcccm.^a)ua}dam,nun].i.dhde 

^ pafl.vbi  etiam  Bar.Sc'*  coitcrllnb:^:;  idcin;Bdr..inU 
non  ibluin-Si.i.ft'.de  iniur-idem  vaiuit..A|iocU]  Btur. 
et  1 mo-in  ea.  dc.lhtidc  acculdd  Dida.lib.s  jcibhir.t, 

- lo.poll  nu.6.  vrtf. ?.vt  cbnttat.  Conrad.in  pra5l.foL 
41 X jau-3.:.Aug.ad  Aug-dslMalcf-  in  vc(b.c6par6ti 
& produxerunt  inftrumcntum  pacis, nu.27.Iul.Clar. 

* d.q,'^^.  V|trf  e<i.  6c  hpilf ‘'Cofum^cru  opiniun^in. 
etiam  dixit  Aldobr.in  d.^.fi.lnftit.  de  miur. 

27  Contrarium  j-fqifyCjrnjiri  K^.tf.adSyilan.&  Io. 
And.in  addit.ad  .Spcc-ui  iit-dc  inftiuin.  edit.S.  nunc 
vctoaliqua.in  adtiit-ip^iPtPcrhbe^^vidctiu^r.'*'^  r 

28  C^mcorda.t vt  i.opinio*proccdat,qnc6tit5nspec 
cata  fiia  dixilfct  llmplicitcj:  faccrdoti,tcoiittoTuiO 
on3nen»imuriam,h:cuudavcro.quandodi^etMfar  r 

’ cio  plaiainrcmiirioucm  Titia  itaintdlxgUcft Ale.  - 
ind-§.  quxdam. qui dicitfiiifte etiam diunitnte-Bal.  ^ 
ih  d.c:X.§-iniuria,dc  pace  iur.  fir.  & in  i..abfoium.b,  • 
iniutiarum.ff.de  iniur.5c  Romind.l.i.ad  SilUa. 

29  Vel  fecundo  tcocordadiftingu^do,  aut  faClacft  < 
rcmifttoplenain  fotoiudiciaihqapotukPrxsbytcc 
prb alio  acquirae,vt  iul.  1 bf.iu$publicQ,5cquod  ibi  y 
Bar.ff.de  iuft.3c  iu;aut  (Uxr3ncorcftretDijjiluss,et  tue 
adioii)iuriaruin>quaedatttr4d.paeaam,ct  iotcrefte»  * 

" nondicuucrc(i)iiraiautdHbitamu^,cttuocc)icuuis  v 
quod  m dubio  futhciahqabdaltcnimdimittat.itacU  : 
ftingucntcin  Bal.ind.l<ndHb!u.§.iniuriaxum  refert,-  * 
et  Icqiutur  Alex.ibid.ab  Bar.cehunc  tertium  caium. . 
cbptobanit  m d.ldi  t^i  deo&  ^.qua:da.d  u conci  udit , 
quodintiubio  comra  tnm* 

riauuiu 
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Itantem,  qui  (e  fundat  ez  verbis  ambiguis  perb^*ete« 
frb.fT.de  pad*.  & c.  in  prxfcntia.de  pro^r.  & hsc  di- 
ftjndiocbnucnft  cum  Hia, qua  tradit  IaCind.$  quz- 
dam«vbi  diflmguit.aiit  quistcmittii  rancore  animi « 
fcu  cordn  tltuni , & non  intclligirur  rcmtdne  asio- 
nem imuriarum,vciraii5fadioncm.i.n  domus.iT.de 
fbaic-vrb.prxd.  aut  remittit  plene  in  prxicntia  iacet 
doti5,dc  mncc^fcrarrcmiflflc  nedum  rancorem , iM 
Sderiam  aQioncm,6ctaii  cafu  porciiffacerdos  aequi* 
rereabfimtfranquam  pertona  pubiica.i.i.$-  publica 
ioSfdc  ibi  nor.Darr.tr.  dc  iuft.  6c  iur.c. quamquam  de 
. vlu  Jn  d.c.ius  publicum.difi.i.aut  fumus  in  dubio»  & 
tunc  tbliim  odium, dc  rancor  cenrciur  remiOus , non 
aatemadio,  vcirarisfatlilio»  & ira  etiam  icnct  Abb. 
inc.i.col.fi.  verr.vlr.rupcrtcx.deiniur. 

Aroplialimir.vtnon  Ibidin  procedar,  quando  re- 
^1  mitfiofaifl*erfadacoram  (acerdote-  tedteti^  H ii^t 
rasrpubtici  : nam  per  talem  pacem  cenicturrcmil- 
his 'tantum  rancor.  6c  vindica,  non  autem  inicrefle 
pecuniarium  refpc^u  damnomnude  expefarum.  ita 
dixit  Didac.variar.ren3lur.lib.a.c.io.nu.6.vcr1.4.co. 
*^vbihanc  *communcm  opinionem  dicit.  Pla£.lib.(. 
* delidonim.c.6.nu.40.&  ira  intcll^crc,&  tcqui  * 
inuniterrerit^mes  poH  t;l.tn  d.$mn.m  vcr.nonicuo 
caucrit.rcHaturlAde  Amicis  contSS  nun).  14.  & ita 
poCCTirintelHpidi^himAn^.md.S.H.nui.in  H.duni 
lanotargldc  exilia  colHgic, quod  fiuctipontc.de  pro* 
prioaiotu.nuccoa^^,&  caurariuefvtniurns  cc^ita 
tionc  quis  tniuriam  remiftrit . vc  Deus  milcrc.icui  fi* 
bbqubd  Ucetpoficircconualcrcac,  dc  liccctrctcau* 
A ti  moris, nontamen  rcnafcitura^tioiniunardtquo 
advindifUmqucpioptcrraluicmxtcrnanircmitiS' 
SJda  Ihrim  cfi.de  ofiendenti  t indulgcndum  cfi.de  pq* 
nit.difi.i.e.vlt.dc  nobis  non  cfi  licitum  aliquem  ha* 
bcreodro.c.cum  inleg.a3.q.4.  cxquoodmm  ,dcira* 
94cundrat  longa  funt  p^.mort.c.vnfi  oranu.S.crim!- 
ni$.difi.a;.lecusaut^uoaddana,quoru  rcfctfiionc 
licet  pctere.dc  confequi.  quia  cx  prxeepto  Euangeli- 
co non  tenetur  quis  remittere  niH  fancord,3c  odium» 
«ton  aut  adioncin  iniurianiintdc  tatisfadionc  fuam 
ciiiUicxK.4-c.(iqui$  conirifiaru%cfi  gt.difi.90.gl. 
pe.inc.r.de  inalcd.  imobcncfacic, quidemiOb  ran- 
core a^xitiniuriaru  puniendo  d^linc{ucnrcm.c.dc  qui 
cmCilat.difi.  4^  .dc  nemo  renet  urrciiccrerancorcin, 
vel  poims  zelum  illum  bcnupcruciiientcm  cx  ira» 
aju-n  .appetimus  per  iiuliccdcltch  cocrecn.c.rt  is, qui. 
C.efi  iniuHa.c.difpliccta;.q.4.Sylucfi.in  vab.  chari- 
tas.q-4Nauar.in  Manna. c.  14.  nu.  25.  vbi  dicit  nml' 
tominus  no  teneri  condonare  adiont,dc  facisTadio- 
nCiniurix»quxiii  iudicio  pcti  potcfi,iux.gl  in  d.c.fi 
quis  contrHlams,  dc  hoc  intelligc  , quando  ahtu 
cx  verbis  pofins  in  infiro  pacis  non  apparcret,rc<i  et* 
fcifadapaxriinplicitctivt  lupcita.dd.loquuntur. 

Decimo  probatur  pax.  vel  potius  przrunurur,qn 
Jtfiffcnfus  t reccpiirjnsfadioncmptoofienla ; nam 
quemadmodum  onlnis obligatio  tollitur  Ibimionc 
i!liii5,quod  debcrur.infiquibmod.toU.oblig.inpiin 
$6cip.  cum  Gmilib-ita  iausladionctilIius,quimiurU 
infcrcb.itprxruiniijirprubiau  omnis  mala  voluntas» 
cx  oftenlionctd:  imuria  proucntds.ita  rclpodit . Vtp. 
snUed  fi  vniivsiin  $i.uantcmdiccm.  fi.dcmiur.  Qut 
enim  mqmt.l.Cacccpitratisfaclioncm , iniuruma 
rciTMfit.^sn  hanc  lententia  m vidctuciudlerclpon* 
fumd  paulo  in  I.fi  pupillus  aitcniin.  ff.de  adminifir. 
lut.hoc  idem  fcntit  Hicron.Bufi^elin  l.lcda,  nu.4Z. 
ft.fi  ccr.pct.de  Hippol.Rim.in  i.fi  vnus.  If.  padus^uc 
peteret,  nu . /48.  vcrlii  inc.  tF.  dc  pad. 

37  Addetu , quddfiquis  toUcndar , vcl  probafera- 
tisfcciflc  pro  damnis»  vcl  rclhtuifierem  ablatam,  vel 
fblaific  p^nani  pecuniiriSun  qua  fuerat  condemna- 
tus aducclus  pancm»dc  Uc  licet  parsacceperitratisfa- 
dionem , vt  fup. quoad  tnterefie»  quod  nihilominus 
taltf  latufadio  aon  ptodefi  volenti  impctraic  gra- 


tiam pro  p^  corporali»vigofe  ftaturi  mitius  puoid* 
lis , vel  in  lotum  remittentis  penam  habenti 
ab  ofienfo,  quia  vitra  talem  latisfadioncm  rcnuwir 
lurrcmifiioipnus  parris  prxeise.  dcita  decifum  fuif* 
ftpcrScnar.Mcd.tcfiat  lul  Cla>d.q.$8.vetCad.addc 
qupd  dc  io fadi  contingentia  in  qi^d  Nkol.io  For 
bccanOf  qoi  fuerat  pro  homicidio  condemnatus  ad 
triremes  per  rricnntum»&  in  fcutis  lo.vcrfus  partem 
cfi  io  appcobaiione  gratixmrcmmio  produxiifet  in- 
Arumcniu  folutrobh  fcut.  5ofadx  parti  ipfius  mtcc- 
fcditfultrcicda  gratia  ,&  opus  fuiiillrh.ibcreabco 
plena  pacem»  dc  rcmififuncm,qua  tuiidcindc  gratia 
approbataidc  iddCIar.fubiungit  idem  efle  in  iUo,qul 

3 1 non  fuit  t principalis  ad  homicidium  commiit^dus 
fcd  unquam  defimplici  auxilio  epodemnams  in 
nam  pecuniari am : nam  non  poterit  frui  tali  fiaturo 
gratiofo»prca  illam  penam  pecuniariam, uifi  habuc 
rit  pacein,dCTcminijoncm  i partc,quod  noca.*nd  ali- 
quando in  radooecurruntiCt  ipfum  luI.Clar.dum  fi* 
itiiiia  cucnifitadcainS  qutd>ruminiurc»rij  in  fado 
cx  Coluctudinc  lduondufit»niagifiTalaer enarrat. 

QO^CLVSIO  MCLXll. 
ARGVME^TVM. 

Pax  ex  quibus  rupta  probetur . 
SVMMARIVM. 

2 pMtmrmmptn  erivttH^au^nmntt/l. 

I 'Pdttm  rumptnt  tottird  frteceptacomwhttii. 

3 'Paxmoft  yn^umiturrupta . 

4 pAx  in d:tiioiHdu.ind4tfl ytrptS$is,mom  ttntporaHt  ^ 

5 PAXt^ fimsdtf^^rdu  ptTpttuoduratunt . 

6 *PaaM  tx  mu  a tAufumn  ineurrit  m pamaml 

7 Proni^o  quultbitb  ihttm  J( (UmfuUm^Rtlmt^ 

butfS  t^uo  dt  nouo  uon  fuptrutmertt* . 

8 7{tnufKtatio*U4>M eumiuramento htrit,  fuod babft , V*l 

babtre ^ratintaUri  » sitteBi^turtxfsu/a de prutt. 
rito. 

9 Pax AdtuiUiuiam pfHsm t txmua  eanfg  ftueper  rtepts 

prafumttur. 

loC^mdtm  poft  faPlam  pacem  ex  noua  eamfa  Qffmdtn 
prxfutmtur  ^ 

I I InUrpntaSiobemfHtor  inpanaldrut  efi facie^dx^» 

1 2 Inurpretatio  facundaefl^  vtdfb^umiuartur . 

1 3 Paeemrupeni*xHOuacaufAetianikui,etfnuoU,9onm- 

eurritiu penam—^ . 

] 4 Ppiam^vt  quis.ineurrat  ob fa/iatu pacf,  dolms  reqtiirif, 

15  Doluf  mnprc^umitur . 

1 6 Qaufa  ^ti^bet  ettatn  leuiffima,  dT  iwtfla  exaefat  ddofp 

1 7 Caufam  tmuJUm  franamdet  paeis^e  babere  toj^nnfems  , 

ex  nibitommm  iniUaparJtueroHs » dicifur^m  dah 
mamiftfio . 

1 8 Pacem  rumpent  ex  eaufa  iniufia,no9  euitat  pfnam  jbatu 

tartamfvethgaletn,jed  tonuentionalonlantum . *D$cU 
mjijiatutum  exigent  dtdhm  Atd.nu,i^, 

20  Pacem  rurtipem  ex  eaufa  a^edatoimn  exeujdtur, 

a 1 Csm/a  miufiafy  rumornon  exemfantin  bii,  qua funtie 
genere  probihitoreaeL^ , 

22  DoiMprafjamtheebistqma  funtde gernn  prohihitmtml 

23  OmtumaUtm  prafumitmrpqffimt  fiSbtntf  mji  probetna- 

eontranum^ . 

24  Canfa  afeilata » d?”  rumor  nimie  vaneet » dT  fatum  mm 

txeufrnt . 

^ 2 ^ Credulitas  adboC}vftxeu/et  debet  tfe  vehemme^  ^ ratieh 
nabdis,  iP  bifbnadperjims  fide  dignae, 

2j(t*Probtkiu  faeientadboe  yVttematufdebetetgnqfineii^ 
'lud  e£e  probibonm-^ . 

27  Pacem  rumpentexnona  eaufa  etiam i$eoniinenti^  exm^ 
fatur. 

a8  Paef  ridens  taintuntinenti^quam  ex  tniemaUo^tx  noeta 
Iq/ipl,,^afeardiiV9l.i,  Rr  p emtfaf 
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t$up^»ttnfMiurfc&m  s f&^tt9UUPn$(mali,H0fi  Mmtf 
s p<»nm,fnirvin$tMff9nMMds/i/n. 
sp  OfTtndtntn  fiadwuieHn  nonfHnmntur^utMiinimf- 
Jt  pdrtiufid  efpnmaiittr  tamtum , 

PsetM  ntmptm  ttismiuramtKto frmaUm  tx  f»na  ttu 
fi  p^rum  non  mcmrit. 

51  Paf1um^<iy  tQnutttUo  mt^MtMtCtMfitttmrhMhertiUScUm- 
Julsm^M  fk  JUnubui. 

jl  pAfirunrptmt  tx  noua  iAttfatUamfiifitxnfatmr.  DrcK 

I ^ PMXiUhocjot-du»turjrtspUi^mmfiftmmr$,\'4irffmrii, 
CndmiHf  mfmumfiy  vamus  nox  ear/f  Jufiitiom . 
j6  Paonmpum  Hett  eomtrdutnirttx  notta  tanfi,  ctMmjSm 
la  04 fh  rato  mantntt  paih . 

j7  ChnfiU,rato  mammttpa£U>^ratury^uod  UeetfOntrs^ 
Qut  conirantniatur^rnfMsmbtlQmmni  mamat, 

} s CUMjuh^rato  wjfunt* fafto,  optrotur filum  odeonm^ 
ium  tAjrruontii  pro  psrtt/uoconfra/fHm , • 
^pClau/iila,totki,^votut,optraturf^uodtotmf  quoties  eost- 
ttsfaflum  futr Ut ppea  eommsttatur. 
CL>u/MlM,totsti^qmotsef « nomoperaturyquomkutspMi  ex 
noua  0ufi  tontrauemre  Ueeat . 

41  Offendent  pLtriestfoxtmtikt srpfnJmptMfquvn 
nijiadjit  w iontraiht pacis  clSstfstUt  tottes,  quoties . 
^\Offer^uitOff*»t<imUmtoffiudtrts»^ueupot^tqUoadpp- 
nam  conuentsonalem . 

43  Paetm  rumpere iieetex  notuejetfi^  ethmJlexprefU  com- 
trarsum  conuentumJit.Bt  quafitrauo.  tbul.nu..\^ 
i^^StafutUM  txtluJem  soserprttJtsuneu/extrinfteamsnUl- 
linitur  excludere  tuntsemnsodoleuem^  i^fnttoUm. 

46  Argumentum  depaUoadftatutumttX  e contra  vaUt. 
^•rOfftnfi  lemUr&friuolfS  non  fuit  rumpere  p4eem,ix  w.50. 
4»  Verbanon  debent  efftfrujiraappojk  a , G/inttjji^u  ope- 
randi . 

4^Verbad$bentoperaru(eeuniMmnMarameontra£iuft  ^ 

. resm  eoutraiiu  dtauClx . 

} ( pacem  rumpens  ex  noua  eaufynon  punitur^  etsaJiPrsn» 
e<ps/}jtutum,velUx  deeemereiu,  nouameaufim  alie- 
^arsnon  pofft. 

$ 2 DecntumyquM  noua  eaufa  non  pfffit  allegati , intelligi  • 
turdeleuhiu  friuola. 

5 1 Decretum  tollens  definjionem  non  valet , 

$4  Deftnfioefnt  sure  naturali . 

$5  Princeps  defmJhnetntidUre  non  pottff , 
q6Deeritum  neexnoua  eaufa  poffi pax  rumpi dnterprHa' 
hi?iquomodofft  tnhli^e^um.tbtd.^nu.  q 7. 
Dtetetum  ne  Hiiuacau fi  peff it  alltgariaioH  comprehendit 
«amfam certam, & claram,  fy quandooffsrffus  offemdifi 
Jit  sneontuunti.O’  nu^6 1 . 

5 9 Offenfio  ex  snteruailo  non  dicitur  itfenjm  naturalis , fid 
vsndiSla . 

60  Decretum, ne  ex  noua  eaufa  pax  rumpdtur,ndn  extendi  • 
turyquandoqmsofftnfusreoffcndtS . 

<2  Pacemfrtgtnt  quu  ex  nouoyvei  veterioaufa,  ipjtus  sura- 
t$»entopTobatur.QoHtrA.nu.6l>Conciinsc 
^PJoMataufayWpTafxmaUsrtUbetprtusconil^  de  fa- 
(hycx  quo  oriatur  dubitatio  circa  nonam  caufam, 

66  Pax  rupta  dicatur  ex  noua  caueeemt/idi  isedicu  arintrio. 

67  Caufa  noua  rumpenda  pacis  qua  dicantur . 

Cedor fimpUx  iraeudsa  ni  cxcufMy  rujisufia  ei prffuUt. 
49  *Dotum  qualibet  ieuii  cateja  excludit . 

•joCaufa  qualibet  Uuss  fijpcitadcustaudam ppnsm pacis 
rupta . 

71  Kouamrupta  paciseanjam^tonfilumpUnefidiXjimi- 
thettis;  prajumptiut  fuffieit  probare, 

“jlNouacanld  pervnxmuJiemprobMur , 

7  J ‘J^ua  eaufa  paess  rmptaptobatmrper  famam. 

74  T rigua  ob  tioHomeaufam  non  dkftur  tupta.Conte,  nu. 
<q^.CouciljeoUighurixdiibsjbsd.nm.  77. 
Pfoditiouem  Iscetmebi  Jaaas , nou  tamen  debeo  iliquid 
tontratemoltritcurnubs  Jidemproimftesm. 
jj/ura  hquentiade fiangemepaeembabet ctiamUnnubin 
frangente  tr^uam^  ^ 


78  Puecmffmpemetiamrxltaidy  fiienUumfktimtmnot 
dotxea  offeiffmsadiratnps^oearepoteteriiyUonheteo 
ritib  penam,Contrarium.ihuLnu.7^.Conedam,%\. 
ies^Pjomiuins  non  offendaterfi  offenderit  etiam  in  wmM»» 
eontrafisnt  promiffioni . 

82  , i^x^isergasdtHinguMmakfieia,iynM.\%^ 

8 1 Offenf*  maximaduxemcdoeeonadjkartimuivleijcmde^ 
non  rumpit  pacem. 

Raptem  filiam  iUiuttPMfUopaeemfinerat^ieonobinimnit  ; 
^propter  ardore  amoretaumdseitMrpaetedtrauenirt, 

8 T « rkam  minima  ^ tmnriandrammo  cornmiffa  pn 

magna  reputatur . 

^6V rtans  aliquem , tn  tum proqeeret  in fiumeiegrauiter  qfi 
findere  diettur . 

S7  fmputfio  dicitur  kmh  oftnfa,  ” 

68  Pax  ex  quaraufip^dsesruptapsttnajtttiieiiarb^io 
' reiinqmtur . 

89  Paceni  rumfunr  tX  noua  eaufa  etiam  minima , n5  incidit 

in  pxnam  1 etiam  fiin  in/humento  paeit  adfsnt  xierba 
' gensralta  ./y  pr^^ntia . 

90  ImcrpretatiofiriihfiieiendaefitvbidepaetreeptaagTtur,  ^ 

9 c b^erba  vmurrfalia,etiamieegattua,9onfmnt  sndirt&em*^  ’ 

nlligenda. 

92  Vtrbunt smilam efiadeo  vnteurjaky  ^ confidet atiseirc^ 
flantid  nors  de^at  refringi, eiuditermterpretari. 

9 i Dijpofiao  mtlfa  tamgeneralu  tf,  qua  h6 recipiat  Ittniia- 
ftonem.ContrajbM.nu.p4.Conciiaeu.  100.  ■ • 

9 ) Pformjfioni de  nom  ojfindendo^ttam fimpUcittffadlft  ef^ 
trauenitur  offendendo  etiam  tn  rniutmo . 
f^erb&fquoquomodo, importat  omneimodoiexeogitabUeu 

97  Verbum, quomodtdshH,importatmoinmruiem,perfoedb, , 

lemfitrtiium,  ^ mdtreHum , 

98  Prohibitus  alunart  bona,  fui  priuationt  bareditatu  fS 

mtntmam  rem  aisenaucrttybariditate'  pnuatuf» 
gg  PaxeStam per  Uuemoffenfim  rumpitur . 
l o 1 Pax, quando  faifa  efjkper  lembus  cffenfionibutjptr  Ii* 
ues  etuuft  offtnfiims  rumpitur . 

10:  Rilatum,inrejerente<oHttnetur,eii  omnibus  quaGtatib, 

I o < Pax  rumpitur  ex  tadem  eaufa,  cx  qua  praetjfit . 

1 04  Pax  rumpi  potef  eb^tra  comprtferfie  m pace  anttqui 
ratificasurint.S'  nu.  log-Gontrasu.  108  ConciLn.  110. 
lo^  Stipulatio, mibi  ab  aUtroJdflj,non  msbi  acquiritur, aU’ 
tequani  ratificauerim . 

iQ6Contra£ius  ad  boe,vt  prtfeHus  dicatur  ,vtriujq;  partit 
conjinfus  requtrstur . 

1 07  Contrait  non  poufi  operari ; antequam  eoutrabeirtu 
ratificauermt. 

I I i Ratsfieatio  paess  debet  fieri  re  integra , altoquimfequm- 

t4  offeqfione  non  retrabttur  sn  pratudietum  tert^ . 

11  s Notarius  pro  adero  acceptans, tpfs  non  acquirit  ratifiea 
tione  nou fequuta . 

1 1 j Raufieauoiquando  dicatur  fieri  re  snjegra,ix  in  ten^ 
re  babslhrcmlffue . 

1 1 4 Impubes  ratsjicare  non  potef  yUiff  per  fuum  tutorem . 

1 ij  'Ratificatiopacttprafumsturjtsneacomprtbe^fime*  ^ 

rsne%  ey  nonconsradixtntei . 

1 1 6 Ratifiaatio  fit  rexmgbufiF  tacito  comfetffu . 

1 17  Rat^eatto patii  noH  requiritur,  quaiedoadeil  costfiea^ 
tuao, quod  pax  valeat,  ttsamfinom  raufieetur . 

1 18  (^indensmsnantemfibi, pacem  fetgifie non diestser . 

1 1 9 JraxyVtlpouus  cauti»  de  ncmoffindtnda,nom  dtestmr  rn 
pta.etiamfitraHatdm  Jhde  aliquem  occidendo. 

1 20  Pati,anJtt-cttntrauentHm , ex  verbsi  snfirumenti  ipfeu 
pacH  colligitur . 

lit^axquibufcafibutdicaturruptaptoiiffni , 
ixaDoluSitXammmvlciJcrmdirtquirunturpsdbocvt  quit 
p^it  rupta  pgnp  teneatur . 

I xq  Pacis  rupta  (rttxtn  dustur  de  atrocibus  dtUUit,  iygra- 

uitur puniendum  cfi . 

1 24  Offmdifie,quu  non  di\nifi  animo  ojfindendi  offesbdst, 

I I i Voluntai , ^ ansmut  ofiinftndi  attendunt  in  dcttlke, 

1 26  Doiajtort probatoifiue  lujtis  fiut  iniuflis  rattonib.  qnit 
' addsUhtsfietrttadilelimqu^ufiaismciiabJoiMeam, 


Deprobationib. 

itj  Dolo  c:jfame,ttjlit falfus  nulla  poena  punitur  i 
Dolo  ajfante  ctjfat  etiam  pena  bon7i(ulif. 
iz^Vtoijctem  lapide  contra  canea  quo  morderi  timebat, ^Jt 
bomineillactranji:intemocadens,nontflpumendus.- ' 
I jo  Ban nilos  ac  rebelles  tn  domo, in  qua  crantefiam  ip/ii  in 
fc:/s,sJonbanni;i,conc)^fn.!utes  non  tenentur. 

13 1 Trincipalis  aeeniis  intentsQ,  quod  principaliter  agi- 
tur;at:endi  debet. 

j j 2 T{aptcsis Jiltam,t'cl adulterans  v.vort' ilUut  cum qwspa 
ceno  babehat  libidsnis  cauja,  non  decetur  paci-  rumpet  e. 
13  q Pax  tson  rumpitur  propter  affinjken,  ex  alia  cauja pro-* 
uemef:tene,qxeam  vt p.tx  rumpat Hr. 

' ’ i ‘ ' , i' 

t 

Ql  m rumpcrcpace  , ^iin  inflare 

|crimen|grauifli  immc<l,  vt 
• habet  c.  i.dc  pate  tenen.  & d^is  violat,  in  c.  t . dc  tre- 
gua-&  pacc,&  c.i.^.i.dc  paccrcmintcr  fubd.  invfib.’ 
i fcud.imo  contra  f Dei  pr«ccptn  comittitiqiu  ab  Illa 
difccd-t:  dili"c.  n.  proxitnu  tuiilicut  tc  ipluai  dicic 
Dns.ideoadcuirandam  dditli  pra:(liipptionc.iuxta 
■ 3,l.incritb.fl'.pro  fociOjin  dubio  f pa.x  nipta  non  pracfu 
metut)  fcd  adhuc  integra  & firma  indicanda  erit,  ita 
' Vulp.c6('.z.nn.24.5cCor.c6f’.40.lib.2,  Dcc  cof-fod. 

nu.7.&  Baf.inl.fi  prxdiQ.C.dexdil.cdi.&  Rom.cor. 
4 isj.incafupropolitoin  fi.&:indubiotpaxppctu.t 
pronnneianda  cfl  non  ante  rcmporafis,vt  voluit  UC 
' in/.cu  proponas.Cdc  pac.nn.P.du  dixit  definiendo 
5 pac£»g>paxteft  finis  difeordis  perpetuo  duratum  j;' 
li autcdcpacc  rupta  dubitan  contigerit fcito, quod 
indubitata  cft  DD.lcntcntia, pacem  non  ideo  rumpi 
6 ad  penain  inciiiTcndam  fra^c  pacis,  fi  | cx  nniic  fu-- 
pcrucnientecauia rumparnr,ita  decidit  Bar.  in  l.aut 
fac'la.S.c5.nu.i. circa  fi.lF.de  p^n.  Bal.in  c.i.  de  pace 
tcn.invlib  fcud.Ant.de  Bur.&  Imo.inc.2.  derenun. 
{.Paiil  dc  Caflr  in  l.^ui  feruu)  ad  fi.  per  ilfu  tcx.  ft'.dc 
Vcrb.obi  Rorn.in  l.lcinci  mora. nu. 71.  vcrlii.&c.ftV' 
fol.mac.vbi  per  multa  limilia  adducit.  Dec.cofs 
nu.7-vctf6i  ilta  cond.  Alcx.c0nl.t5  5.nu.4.1ib.4.  & 
inconf.i9nii  z.lib.i.&  incol.i  ij.lib.z.Soc.iim.cof. 
J03.pcrtoiu,lib.}  Bar.inl.qui  Romjc.S).  duofratrcSi ; 
in  6.tj.{Fdevcrb.obi.Afc.in  l.  cu  ^pouas.  C.dcpaA. 
Rom.couf.zsS.incalu  propoliio,  Alcx.m  d.l.lcind 
inora, vcrf.circa  pt9vlid.V.i.tf.lol.mar.Ial.'ind.i.qui  Icr 
'uum.nu.z.fl-dc  vcrb.obl.Marf.tn  pradl.S.aggrcdiqr. 
nu.S.&incof.id.nn-?  »-c6F8.?.nu.24.dcmclms cohf. 

I ly.Rom.cof.tsj.pcrtotfl.  Mar.inl.i.§.fi.nu.t<.fF. 
dc  fidciuf.5c  in  iub.de  fidemfinu.  i y 2.  & in  fing.so  j. 
Rui.cof.io.in  fi.voi.4  Patil'conf.i64.nu.24.&  i6y. 
nu.26.vol.4.Cra.c6f.id4-n.6.Baf.  coI'.isl5mu.4.  & 5, 
vof.a.Cor.col'. « 67.  nii.  5 .vol.  ? .&  c6(.  5 1 . coi.  1 . vo!.  i . 

* Hcrc.intract.dctaut.de  n6o(Fen.c.i3.quide*c6i 
tcfta  t,vcr.ha:c  proculdubiO)&  Moro.tn  tradt.de  fid. 

^ * 'treg.&  pacc.c.  1 12. vbi*c6cin;dicit,  & *c6cm  quoq; 
dixicDcc.c6r.?8o.nu.2.Bcitaz.conf.4.nu.9.incrim. 
Dcc.cof.4.nu.  az.vol.j.  cuplurib.  ibi  aJlcg.  Vutpcl. 
conn67.nu6.  vbihancrcccptilTiinilcntctiam  dicit. 
Ratio  huiUs dcci ifionis clhquia  in  ebuentione  pa* 

7 ciSificutinah.Tqualibct  promifTione  Icmptintdli* 
gitur  incile  illa  claiiliila,rcbus  iic  flatibus , & aliquo 
de  nouo  no  lupcrucnicntc.c.tum  inter,  dcrcnunc.c. 
qucmadmodn.dciurciu.&inc.clcriais.co.tit.I.fi.tF. 
qui  latild.cog.i.li.Gdcnomi.pcc.l.fi.fF^d  riiunicip. 
Rom.cbf.iS/.nvi.i.vcri;5.ficct.  vbi  pliir.1  .ad  hoc  ad- 
dncicfacitfcx.in  l.li  rnq.C dercuoc  dona.di  tcx. in 
l.cn  ac^rillimi.  C-oclidcicommif.  £5  in  l.cx  fadlo.m 
prin.fF.de  vulg.<St  r**'':'-  ^ luadcrpiilchfii.dictu  Barf. 
inl.vxor.§.diuus.r..vi,e  ;;dnlt.ybidi.vir,  lialiqilisrc 
8 nunciaucrit,tctu  cum  ;LrDiuri,q»  habet, i5c  habere  ' 
fpcratinralirc,q)  :ai.src:'.iinciatioiiucll;gitut,q>  ha 
bcrcrpcrarcx,c2i;;a  m pra;icrito,non  autem  cx  cati- 
fa.'dchimronouiicriupi.ruuuauc,£cideonOobllan 
'retali  rcnunci.afiono  potent  patere  iusnouircrlibi 
. fupaucniensm  dicta  iV)3c  idcm-rcpiicauit  ip  d.l.qui 
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Rcmwe.S.du(>ftaii«.ff;^  vertvobli.4f  in  f.pofte^^ 
trparioaem.’S.  rmnljifF^dclib.leg  J.qe,i  cQ\ifto^  ' 
rib.fF;de^ranfac.fiu.T.Mdrt;inii;irv-fi.ih  78.  dr  9^^ 
fF.dc'i^»ftto:6c in  tcrmiiWs Hcrcu;vbf  fiip.>d.e:i  ? ndf- 

» j.vcr<l«h*cpr<idi!dobu»  eftVommurifs&  magh 

* * commodis  opmio.&  iNri£cori^7Ky/hu,  i^.  rof4? 

9 npta.qutkfadp^nrtnifaftdainhbna^at^^ ' fimb 

in  dubioprxfumif,  fw  Bcro.  coni? 
pier  e.t>qd«  yolof  t Bdrt;  In  d.ltnir  faAa . , ff.de 

poc.dt  Adex.irt  dJCbiiKi  »5^.c^l.4  in  ! mor 

ra.ftlbl.p)atr.&  liliifiq¥mihrbolte.if.^f£if.quid  coi. 

Jo  jtff.de  acqih'«rtd.&  ideo»fie,qu)  poftF-ittanjt  6act' A 

offendit, praffumcnd0sc^5>!<»flt'rtd(rti^^^ 

fanfj  bntiqnam;-fcd»  nou.T,<Jc  fupcrocniei^aijfa^a. 

11  h<*ccftbcriigidtarftff,dt£Qfimus^ift  pcnalibbshac 
interpretatio  dff  faclcnda.c1n’p«ms.<Wr%1o;ift  6.1. 
ii  deint»pr«atk).ff.dc  p?.&  idf-Bdro.  c6f.lpK.nii.'8i 

eo. vol.^.&  Imo.fn  d.l.quficrudnV.ff.dcverb  obl.vjbi 
Atiexjnl  in  d.f.  f^mci,  dreit  hoc  oflctfquhis, 

idi  tenuit  Rui.'Cor7dvof.2.Moro.d.trac.dcfid.trc<^? 
dc^acc.c.n  jjip.j.Bal.ini.n  pntdib.'»GidcjedU.cd1.'.  < 
Alcx.conf  i9.col.2.1ib:  I.&  conf  1 ialib?4;  Dcc.coO 
^6:Sci  Jft-Doit.m  l.cum  propona'«.C.di:  p.a0.6r«i- 
conrJ7J.mj.r9.hb.2d»ajriFd.conf.l65.co!.^llb.4.«  ' 
donr.i68.colum;fi.co.ltb.Marf.inmb.cU>ftdei^^ 

ry  I .« in  conCi  r 9.^  in  prait.§, aggredior,  num.SJ'. . 
& in  i.  t.if .fin.de  qoaeff.  Socin.iurt.  cbnf? ro  j . Ub.  ^ 

* hanc  * commwcm  opinionem  didt  Vulp.  confi.  f. 
num.a'4t  id  vditui  Hcrcul.  in  d.;raaT,dc  n6ft*offcni 
cap.lj.'no.7,.&  Bcrt^.conF4.i)unv9.(5c  in  conft47. 

•*  nu.zj.dicfci^od  fere*  omnesifa  tcucut,  & ita  in  ter 
minis confuluit  Ruirt.Conf. lO.nWr».  vbj.4. ea ra-  * 

1 2 tionc ducius,quia  fcilicct  capicdBat  cfl  illa  interpre 
tario-perquabi  euiicrur  dcliStim.iaxta  1.  mwitrt  ff. 
profocio,&  probamrex  not.fjcr  ribit.in  l.no 

■folfi./.fcd.vr probau.lF.de  no.bpe.inm/lxfantdma 
gisnoua  capraclumrP.rj  adtus  nouaj^rfPcbfiehon  ior- ' : 

terpondear,necconucniatqualitari'ttrir;qucoffcn(e:.' 
fcdnoux,prourkaaniiHaducrmBil.,inbtfp/*div, ' - 
cql.fi'.  C.  deaedil.cdJc.  & fequitut  A&V.  fnd.bfobfcl)-* 
mbra.poft'Rom.ibi.urol.roatr.&in.<tf,quiffrt^j^ 
per Dodt.ffdc  vcib.ob.R«i.conf4i.  ibp'’!«r,cdFj^l  > 
8.vol.i.Parifcqf.ady.nn.26.vol.4?&cAFi64.CjiybJ5' 

■ Amplia  cocluliOnem  i vt  procedar  cti.im.fi  bcAidf 
ijcaofa allegata,  & fupcfuen.enstrion  tiiCTiullaci 
pac6  tum  pendi,fed  icu-.^.fnaofft.Mdro.  vbriupr*j;in. 
c;i2?.nu.t.d( Hercml.in riu.ij.  Alex,  m conf? 
i,i9.vol.i.&c<ini:n4.iol.4.i  al.roiifiyy.vdi  2:vbi 
exeplrficatin  rixa,&  ioco  Ajyp:x.&  laf.in  l.^ui  ferqu 

ff. de  verbtobfit.Mitf.fing.  50  i.fioc.ii}n.  cbilfi  103  ;A 
p.&  feq.lib.3-.C1if.iun.conl.  1 9.C0I, r. & conf.  14.0.8, 
h>.dc  ADa.cbnf.z7.nu.26.  Dcc.confij^it  <^'d.Pap/.' 
dccif.;ox.Cratt<conF3  i j.  Giat.cdf.  i r4.1ib»d.'^^h«q. . ; 
dc‘paen.caufa43.&  lirtbpcrGibr.de  malcfi.conc|ir.- 
8.  & ratio  huius  ampliationis  ea  clfc  poteft  ^ quia  ad 
incurrenda  ni-p6cnam  proptcrthiilionC  pacis  reqdi  • 

14  ritutft<tolu%»ta  Aler-confiziy.vilb  themate, coLfJ 
ftbnd-iy,  vol.4*dt  cpnf;n,9.hiini,z.lib.2.&:Bero.c6r. 

1 9&num.a  ZI.& conf,  t98?'mim.9.,vofbrt»,^.Bcrfaz; 
conf.4.narn.7.«fi^  jncrhp.de  Hcrctrt.  rn‘c|4.  nubi.  ‘ 

1 3  Si&zlalus  t non  Piifumltur,  F do|uni.  C.dc doibif. 

^ qnofic8.  jf.qbi  doloyff.dbpbc«»,l.npn  biriniijTAbaij 
bari3.  ff<fcrcmiik.}diaifimilib.  iTbdbctic  qnti-fibet 
ibfpatjfaptii  leoM&  Icuifiima,  ^fitayufia.fiucinip' 
fla  cxciuatd  dpIo.Figimriff^dbhbb^Riuf?  Afe.d^ft, 
ipfp.cofcz.  lib.iA  ^fa,77.  col.j.iib.coilatconfih' 
i79.1ib.2.3ccoaT  i^colttm.i.cb.lito.Rofti.  ctfhft 
S 73-A1cx.  ili  l. fi  quis  mihi  .col.fi.lF.de  avq  ba-rc. Dcc. 
coiif.5b7.&  in conf.y  5 1.  & Alci.iu  i.  Icmd  inota.fl^ 
fo!ut.m.itr.Bcro.d.conf.i9S.imm.y.£i  Bctt.iz.  confi; . 
4-nu.7*  Vcnaf.in  confz?.  6c  in  conf.84.  niJ.  5.  vbi  d-f ^ 

* cir  hanc  effe  ' communem  opinionem , & lau/hui-c 
habptut  apudGuo^.conclu.B.dc  mdcH. 

JtfephiMafcardiyVol.i.  Rr  > 5 Primo 
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De  probationib. 

tfixit  Hercnl.d.cj  s.mus.per  l.i  Tirio.ff.  dccond{.& 
dcmon.Marfin  (ing.^o^.Iaf.d.l.  quifcruu.  fF.dcvcr. 
obli-Dcc.dc  Cagn.in  l.qui  cu  alio.ff.  dc  rcg-  iur.aliis 
^5dtccrctur  nimis  tcrcdD)us>&  no  careret  rufpicionc» 
cum  vanus  efle  non  debeat  dc  facili  cfcdendus  1.  i.iT. 

I i.ff.dceo,perquenif'ac.crit. 

. Quinto  amplia  etiam  li  in  contra^u  pacis  fuiflet 
jtS  appofica  daufula , rato  f mancnrc  pado , qua'  Xolet 

37  operari, quod  f licet  concraiicniatur  ^ conuadus  tn 
firmus  ma  net, quia  illa  non  oblfantc  ob  noua  iii  caii 
iam>vcl  odcnGonis,vcl  alterius  proucnientisd  noui 

, caulain  dantc.&  prius  paccrum  pciue/potcritotFcn- 

fus,  vclaliam  nouani  caufam  lubcnsimpunecotra 
dui  pacisconrraucnirc.Hcrcul.ind.  trad.c-i3.nu.  5. 
Alcx.ind.l.fcmci  mora,  ff.lbUmatr  &inconf.  1 1 5- 
, col.z.lib.4.&conf.jfi.lib.2,iufi.  Anch.c6f.141. coi. 

i. Fcl.inc.  t.in  fi.de  iurciu.Ripa  in  rcpct.l.fi.q.j  3-C. 
dcrcuoc.donat.Pai  if.in  d.conl.  1 6 5 .nu:J  5.  vo|.4^al. 
& Cafir.m l.qui  fide  ff.de  tranfac.ic  idcS.il.Caftr-5c 

• Bal.in  d.l.qui  fcruu.ff  dc  vcrb.obli.  & ratio  cU , quia 

38  ifta  claulula  tfblum  opcr.iuir  ad  commodum  obice  . 
” nantis  pro  parte  fua  contradu , non  aut  ad  commo- 
dum no  oblcruantis,ctii  non  debet  fciuari  piomifla, 
ita  Alc.x.ind.conf  i65.nu.aj.Jc  Hcrcu.  ind.c.iS.nu. 

j. lal.ind.l.cuin  proponas, coi. fi.  Cde  pad.  & M.irf- 
fing.J47.&  colligitur  cx  do  uul.l.qtii  fidun.  facit-l. 
qua-ro.$.intci'locatorc.ll.loca.  & quod  ibi  not.Bar. 

Sexto  amplia,  vt  idc  iit  (iappolira  iuaitdaulula 
59  towcs,quoues,quxopcratur,  t q>  poena  toties  com- 
mittatur,quoncscotra  fadfi  fuent.l.  lidno  §.f.  ff.de, 
arb.quja  illa  non  obfiante,  priintisoffciifus  , vel  .iliS 
caufam  nounm  habens,  poterit  impune  pacis  corra- 

40  dum  t non  Icruare.ita  Hcrcula.  vbi  fiipra  num.d.Jc 
B.il.SaIi.&Pau.Cafl.cu  DD. l.qui  fidc-ff-dotranfac. 
& in  l.qui  Icruuin.  tf.dcvctb.obl.  Alcx.ind.cof.uj. 

* nu.9.vol.4-vbidicir  hanc  veriorem, dc  magis*  coem 
opinione  contra  lino.coiurariu  fcnticnrcm-  idc  Vo- 
luit Parif  vbi  fupra  mcfiuCula,  rato  manente  pado. 

' & hoc  pado  Alex,  vbi  lupri  interpretat  (St  explicat' 

intentionE  io-  And. in  addit,  ad  Spcc.in  tic.  de  trefig. 
& pacc.inrub.ad  fi.du  voluit, q?  pena  .adicda  in  pro* 
miliionc  pacis  (cnunda:  no  comnUtratur,  nifi  icmd 
per  primam  otlcniam,nifi  fic  adieda  claufula,q>  pe- 
na commutatur  toties,  quoricscontraucntu  fiictit: 
na  dicit,quod  imcntio.lo.  And.ibi  cfirjquod  fi  ille,  q 

41  OtYcndiCjOffcnti  jrci  itcru.t  non  incidat  in  penJ  plui' 
quam  Icmcl,  niti  fit  adivdaclauiiil.iiq>  toties pana 
committatur, quoties  lueriicontrafatlu, non  autem 
vult  Io. And.  ^ iipuimisoffcnlusoffendac  cum» qui 
poU  pacem  iptum  offendit, uicid.at  (ccudo  Qffcndf s 
in  panain.qui.i  hoceffet  contra  I.cp  proponas.C.dc 

f padis.oc  1.  qui  lide.  fi.de  tranu.  de  contra  * coes  Icn-. 
^atcntias  DD.q»  ofienlustoficndcntc/n  offendere  im 
puncpoflir, quoad  pa'namconucntipnalan,dc  qui 
0uspcrPQrt.c61.7j.nu.1s.6c  Benin.dccif<Sy,.'nu.a.  Se 
oosfuptainpnn.condur.  , 

' Scptimoampli.i, etiam  fi  ininftfopaci.sfucritco- 
ucntumpadocxpreffo,quod  pcrcomprchcnfbs  in 
4}  fiacc,  non  poflit  allcg.in  noua  ca,i;.ii  f nihilominus 
j^tcrit  offenfus  primus  impune  Crob  noulcaillam 
, ofiendtntcm oficndcrcita  Hcrcu.v bi  tupra,c.i |.nu. 
S.Bcctaz.coni.  1 47.uu.z4.de  Beto-,  conf.  ip8.num.it>. 

. 44 voj.j.ca  ratione, l.quia  contrahentes  ccnlciuur  tan- 
tummodocogitallcdc  occlufionctdc  non  allegatio ' 
nccaulxlcuis,  vei  fiiiola',  autem grauis,&  vera:,vt 
^ ift.fimilidcllatiiibdicuiK  ' coiter  DD.vbi  pr^cipuc 
Bar.in  1. ocspopuii.fi.de  iuff.  ,5c  iur.vbi  decidunt, qd 

45  fiatutu  t excludens  interpreutione  cxtrinfccam,  in- 
tclligitur  excludere  titu  m modo  lene  <5c  finalem  ,dc 

46  valet  t argni  depado  a J ff  aiumtn,&  econtta.l.fi.C. 
dcttdciuUi^crar.in  cpit.I  co.3p.ij*4doad  legem, 
ita  Hcro4|ui.  vbiiupia  argumcniaius  cft , & Bertaz. 

4/  ibidcat  de k€>c  valde  dnbuo^  quia  cum  t Icuis, 
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de  ^iuola  offenfa  non  facit  rum  pere  pacem, vfinfrt 
dicam : non  pofliinr  prcfiimi  fcnliffc  dc  i lio, quod  et 
fiaccidiflcqnpnobffirilfct  contradui  pads,aliisvcc 
4«  ba  fuiffeot  fruffra  appofita,  5c  fine  f cffedu  operan- 
dicontra  Bal.in  rubr.Cdccontrahcn.empr.  in p.q.l. 
fi  quando.fF.de leg.i. ,6:  ca.fi  Papa, dcpriuilcg.lib.d. 

49  quia  verba  t debent  operari  fecuhdu  natura  contra- 
dus,5e  fecundum  naturam  rei  dcdudacin  cbmradu 
per  l.fi  ftipulatus.ff.de  vcrb.ob1ig.lmo.in  c.cx  literis, 
de  iu,pat.Soc.c6f47.col.?.vcrf  praterea  magis,  vol. 

I. Parif conf.ids  nu.2o.vol.4.inrcnViinisloques,fcd 
fccundii  ruturam  contradus.dc  rei  dcdudc,lcuis  of- 

50  fcnfio,6{,friuora  f non  rumpit  pact,  nec  ideo  habe- 

tur in  confidcrationCjVt  infra  dicarergo  dC  gr?ui  vcc 
ba  conucmionispartiu  funt  intclligenda  ideo  cogi- 
ta,aiit  faltem  declara  ainpliariong  eo  modo, quo  in- 
fra declarabimus  fequentem  ampliat,  eo  maxime, 
quiaauth.allcgataa  Bcruz.ndnloquunturinterini  . . 
nis  conucntionis  initxintct partes  denon  allcgSdo  ^ 

nonam  caulam,{lcdin cafu,quo  ftarctdccretu  pein- 
cipislprohibcns allegationem  noQxcaufxL  dc  quo 
modo  in  fcquenti  ampliatione. 

Qdaub  amplia,  vr  idem  eflet  fi  fupcrior,&Prin-  - 

ceps  ft^tucret,  atq; decernet,  ^ et  noua  caula  no  pof 
5 I tetnilegari  ,quia  filio  non  bbftantc,  primus  often- 
(iis  ob  illam  nouam  caufam  poterit  cotradui  pacis 
contrafaccre,itaBcro.conti98.nu.is.vol.3.Hcrcul.  ^ ,, 

in d.c.ij.nu.s-vbi  ita  fc pluries  vidiffcconfuliutcffa  ' . 

tu  t.  idem  voluit  Bcrtaz.conf  4.  nu.  10.  Qui  oes  addu- 
cunt cani  r.'itionem,vidclicct,quia  tale  dccrcruin  cft 
S z inrclllgcndii  f dc  caula  lcui,ftiuola,&  dubiamo  aut 
vcp,ct  probata,aliis  clTct  decretu  iniquu,cr  06  vale 
5 3 rct,cu  eflet  t tollere  defenfionem  ,qux  cft  dc  lutc  na  . - . 
S4turali,q’Princcpsfaccrctnonporcft,vtinClcm.pa-  ^ ; 

ftora.S.  exterum,  de  re  ludihabctur  plene  per  Do<ft< 

5J  maximi Fcly  incap.quxinEccldiaru,  fdcconftir. 
et  per  Bar.Bal.ct  aii®5  in  l.fi.C.li  conua  ius,  vel  vnl. 
p^ib. Vel  dic, quod  tale  decretum  cft  imclligendujVt 
56fitlocaIc,idcft,q?1n6tranlgrcd;f  locu.inquodccrr,  , * , ' ' 

tatum  cftivcl q> cft  mtdJigciid u,in  ipfis pniicipalib.  ’ 
promittentibus;  non  aut  m comprendii  itt pace,  ^ 
hasdcclarationcsaniinaducituHcrcul.d.c.i3.nu.y. 
dc  mente  multorum  qui  confiiliteruor  liqrer  B*cuc 
Leonis  Xan  conftimriomb.Maich :c, ad  fi. & ftat.Pc 
rufinum,lib.?.c.i  iz.in  addit.  &.  lupci  alio  Moiu  pro 
piioa  Pontifice  tunc  temporis , quibus  omnibusca- 
ucbatu'r,qu6d  in  rrcgua,6c  caUttonc,)dc  non  ofi'cnd$ 
do  non  atrcndercrui  noua  caafa. 

57  Sed  m ftllor,vcra  f intcipretario decreti  effet',  ae 
iufta  intentio, yt  procederet, quando  effemusin  c-iltl 
dubio,  in  quo  deiurccomuniprxruiniiurpax  rupta  , 
ex  noua  ca,;ham  ftanic  huiufmodi  decreto in  dubio 
ex  caufa  antiqua  intdligcrctur.-fcdqfi  pro  CCITOC&- 
ftat  offenfionem  fuiflefadam  cx  caula, nou.a , ac  ra- 
tione noui  iafulius  proucniCntis  ab  alia  caula , qu5 

ab  antiqua, tunc  nullo.modo  pax  rupta, & poena  c6-  ’ * 

inilTa  dici  pptetit,&  per  dccrctiim  Ihpcrioris  contra- 
rium indud  noo  pqteft:quia  alias  defenfio  naturalis 
tolleretur, ita  illudidcdaratBcro.d. conf  198.nu.16.  ^ ■ 

VP1.3-&  idem  fentit  Birtazdnd.c0nf4.nu.  10. 

■■  £x  qua  dcclaratiohc,vnacuinilliusrationc  pote-  ' 

risriftringerc ampliationem,  vt  videlicet, procedat, . 

5 8 qn  noua  caufa  f cITct  certa , & clara , Se  reoffenfio 
faiflct  faft a incontincnii,  & fic  ad  fui  dcfcnCpiiem, 

& tunc  non  comprehendipum  tali  decreto,  & illo 
non  bbftafttc  p^na  non  meurretur.  Sectis  fi  cx  inter- 

5 9 uallo , nam  oflcnfio  t cx  intcruallo  non  dr  dcfcftfio 
naturaliSjfcdvindifta.l.nullus.C.dciudx.ca.  porro, 
vbigl.z.dcdiuort.l.i.§.eum,qai.fFdcvi&viani)a.  , 

Carrcr.in  pradl.S.circa  nu.i07;dcquofiic,;vtfupr.»in 
concl.occidaisaddeftnfam. 

Et  hinc  poflciTius etiam  dicere , quod  non  qbftan- 
6otc  tali  decreto,  olFcnlus primus  potcruf  n6  fciuatc 
JoJipbiMaft^hvol.i.  Rt  4 < P^cis 
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f.ic;5conucniioncs,r»i In  c.Tuuinquopax/iiitpciu^ 
njpra  pcraltcrjm  p»iivm,ncclcCx|«n«iit7rtccJ<>quiF 
dccrc(0  i nam  aliod  cfi^nc;j,arc  (c  poft  'paccni  offen- 
di H'c  .ili  i]u(cx  no>n  cjufai  ^aInu!cdof)^nfdin  pof 
jc offendere 6ft’cndciui  peff  pit5*<S<  incfFcFInafiud 
eff  in  iltoii]uiftni  primus  offendere  >&  aliud  tn  ilib» 
cjuioffcnrnsoftifiidif  ,<^uoincilurtijUu  crtdubhmi, 
^ decretum  noii  operat  raoDnc.de  qua  fupra'.  vidc- 
/]i  licct»quiailattmmi  nonfcomptchcndic  cau6mno 
u3,vcrani)5c  claram.nc  videat  auferre  defenfionem 
haiuntcm,&  hoc  mudorAdit  Bcrta^.'inconfi.  i)  i. 
nu.i  i.rupcrtalidccrttOidc  qfi  ndapparercr>an  quis 
tuilTet  motus  noua)  ncc  pomis  ex  veteri  caufa  > Vel 
6:  magis illaiq  alia  caula,  flatur uiramcntot  offcndcn 
tb,cu  Iit.  quod  dependear  ai>  animo»  ira  Bertax.  coli 
4<nu.  1 4.pcr  trad.pcr  gl.  DD-  in  $■  iflx quidem, 

infli-dc  jcl.Canet.in  pra^  cnm.in  $.z.  nu-4i.  Se  ad 
propodtum  tradit  Alex.  coul.  i p.  viloproCcffii,  ^ol. 
i.vaJirubrcquenfCf.vol.i.. 

63  Sed  conrra  t cfl,quod  vdliri  t Hcrcul.in  d.trafla.c. 
I j.nir.p.  veif.  part^>iis.  vbjdixit,  quod  partibus  afle- 
rentibusex  noii.ic'3ula  k fcciiicuoncrcdiiurjpcrl. 
prin)am,$.vlquc  adco.ff  de  mmr. 

C*4  Concor^li,  f erprtma  vera  (it  ecncurtcntc aliquo 
ex  quo  piif  dubitari,  9 1 Me  mortis'flnt  cx  noua 
eaiifa,  Tcuis  fi  fi;nclicuci  dixifictfe  motum  fuifleex 
jiouacatilii  1U.1  noua  caidanon  pullet  comici  ab 
aliquo  t^cdo>  aut  ovc  ilionc»  quia  non  c<ccfaciur,& 
nc^occdct  ctlcsu|id^opinio.n4  .idcilcdum.vt  uo 
65iua  caula  t prclum.mtrdcbet  j>rmsco  '.fl.irc  de  facto, 
ex  quooriaturdubiMKOCiKj  r.oiuin  tavilam.it.i  di 
xitHercul.md.cti.num.Q.perl.trmcuin.lldc  verti. 
obl.de  l*qui  tabcrn.irius.ji.m  clino, i!  id  Icp  Aqui.ic 
iraccnfuii  Orat  confTt.iib.r.  3cCepha).conf  4-  & 
laf.inI.fiqn.C.  vudo  i eo|.2.CT.iu.conf2ii.  Dee. 
conlkiO.col.s.rarif.COMf.i  j8.!ib.4.CiC  Ccph  conlil. 
35.nu.9-  vbi  voluit,  q^.iiiicr  debet  conflare  deuoua 
caula, qu.imcx  fimplioaflcrtionc  offendendis. 

66  Vcidjchoctclinqui|.irbimoiudios,v(  pjcrcul. 

d.ca.  J 3.nu.  I4...V dicitur  nuu.a  eaul.i,quxpioucnit, 
67 1 3«f  a den  fo,  a vci  bis  a !ta.itor.|s  pp  a liud.ab  admo 
nirionc  nialc  .ivd;M,iuxra  uot.iu  l. turpia. ff.dc  Icg.  t. 
aut  a pcrcnUionc*;fcu  vcibcribns.dilcipuh.Vxons.ra* 
fnuli.adiffamaitoncimrnriraivcl  quando  aliquisdc 
dent  caulaniuicmira:  ditVaniandoSoc.iun  cof  lo;. 
hb  s.Mar.M.inr.m  c6l.f69.i1cm  abalpedu,  tomua 
oculorum,  a minis.|ab  aduciuu  eu  atmis , praricrtiin 
jHne  cauli  Itiictp.  re  dcfcnnoticm  auue.i  '.t;)a  copii* 
cisla'lttme,vel  lacfione  m bonis  propit|s,dara  et  mo* 
<bca  laCUira  dQn.mcKio  ad  ira..undid  qms  rnoucac. 
vrmi)tTcolionc in  bonis  kobit  ;Ucx.  conf  115.  Itb. 
4.proucmtitcm  noiuc.iui  1 .1  conipu(-Uionc,a  con- 
iiitioccrtaum  occurrere  m viani  la^cndiilc,  vd  eu* 
bitOt  vel  pallio  it.i  vr  atu-m.iquai.utcpcrlbuir  lufte 
quis mducanir ad  irj,  vel  lialiqmsdtccrer  alicui,  vis 
mihifuijri,vd  non  Vides-’. tuta  not.|’ct  Baitiuil.ed 
qvl-ff-ffc  iniur.&  Grani.deci.  > r.iiinplcx  aiitil  iractm 
68d»?  t calor  non.cx  cula !, nili  infla  caula  pnecdafiOa 
jn  dcliftisiimpicx  calor  noocxeufaf;  vt  pcrDcc.^ 
Cagnol.in  rcg.  quicquid  calore  itacuodia:.  tf.de  rcu. 
iuT.c.itila  quoque  tuUa  cfl  mnbr»  ^ <ta  facium  effer. 
Alcx.d.conf.t » 5.ii4.Mar.flng.5oj.Alcx.i:6l.ip.lib. 
x.Parii.conf,t65.hb  4 5c  vfl  luflacil,  Se  ^xeufabilisii 
offenfofaiUblo  fiOfUi(trmis»isforascxiensintcrTo* 
gauitalicrfl  fltpulatoigp.icr5  iquisnlfamulflbf^en- 
diflctalq;  ci  non  rcipondit,  v*cl  dum . volo  tibi  dice* 
tCfica  dixit  Hacu.d  ci  ;.imm.i  i.  per  totum,  qui  has . 
omnes  luprafcnptas  caufis  rcferf*  & volui  lUas  iibi 
hic  rcafffuibcreiuocomffiodbcofifulch^ 

69  £trandctncuo'mhis{cuUteaUla  excludat  tkilffr 
70 vtflipfa diximus, Fromnistlcbii  caufa fufficiet  ad  ' 
cutraudom  poenam  pacis  ruptx,  prout  dixit  ideHa- 
<uIa.d.na.M‘^nosiup»iQampIiaM. 


71  Nouam  autem  icaufaQi  mfllcit  probarcnonfolix 
plcnc,|kd  3c  non  plene, ^Sc-pra-lumptiiie  ita  Alex;  ii% 
d.donf.i  t5.e0l.ff.  V0J.4.  quem  rcfert.Jcicquit  Here. 

71  d.c.i  }..nu.i2.3tpcfvnu  fteflem  probati  reflat  Mo- 
loi  d.trac.c.i  i l.nu.f.adqi  alie.;  Roi.conf  lo.vol.ii 
Se  laf.ind.l.quf  Icrmim. ff.de  vctli.  obii,  itno ibidem 

73  dicit  t proban  per  fa  mnm,  & allcg.  Roni.'conCiIi>*. 
col.ff.Parif.d.conf.i65.nu.a^.&  aiu\ol.4.  , 

/4  Amplia,vt  idem  litinfrcgua,*^quxobnouleau* 
fain  non  dicet  rupta. ita  Andr  Cail.  in  iract.  de  pice 
publ.C4-infi.Pec.Bcnint  dcc»ft»5  nu.4.  Aret,  iiul  1. 
qui  fcwuin.lT.de  verb.oblig.vbi  ctianj  .Mcx.de  Inio, 
BaUonM9SLatidarc.eol.fi.vol.2:Dec.tnd.l,  eun» 
proponas. e dcp.i^.  Alex.  md-l. fcmcl inora.folu. 
mair.&inl.inlulam.ftdc  vcrb,ol>ll^.O>rn.tonf4i. 
col.a.lib.i.df'conf5  i.lth.i.  Alcx.conf.J  i ;.y6l.i.dc 
conl.i  i6.&ii5.voI.i4Marf.eonf.y.im.4*  & 5 1 & * 
confli  ijri.nttm.io.de  lUpradl.ifid.Si.a^^tcdior. 

fing.Ji.Corfct.de ptluilcg.jMc.117  coadde 
rat.&  I S.quaiiro. A fffid.decifl  206.Capclla  TholoC 
4S9.Tiiaqucl.inl.boucs.$.hocfcrmon^.ff.dcvcrbo. 
iign.PariU0nf.164.5r  i6S.yo!.4.Bar.ml.quiTo.l».in 
tcrlocatorc.rt.loea  Grat.conf.ios.vol.i.Soc.incof. 
io>.vol.i  Cor.eont..:4X.  Ruin.couf  11  l•vol.^.Cra. 
coiifi64.nu.6.Ccphal.coqii}’5. 

75  Contra  tenuit  t Vinccain  ca.lidc  tre^.  S:  pac.vbi 
dicit  qircgnia  qu^habecnonferuanti  hdcimi.dcm  ■ 
nocffc  fcruand.vmno  procedit  in  rregua.  A n^.  Imo. 
Pau  dcCallr.  Cum  Alcx.in  l.fi  cx  Icgaff  cauu.fT.de 
\,crb.bbU.ifin  d.l.qui  fcruum.ff.ro.fft  Ucc.ih  cicon 

* flitutis,vbi  de  • coi  tcftatidc  referip.  & jn  d-l-  eflpto- 
ponas  C-dVpadl  Corn.conflaip  vol.  i,Sc  Soc.confi. 
i6.5c  i62an  caula, v oI.i.Ff  1 v iri  c.i  de  treg.  Se  pace. 
lo.ia  And.inaddir.adSpcc.dcucg.  & pace  Aut  de 
Butin  c.i  .de  iurcin.3c  in  odudu  iniC0.pt.  5r  pofl  oc5, 
Moro  jn  dtrad.a:.  1 1 7*  vbi  rationem  adducit, vidcU* 

76  cci.quia  licet  t >nihi  facias  proditioncnt , non  lamS 
dcbcoaliquidcontratcmoiiriicum (ibi ffdcm  pro- 
luifcrim.  z;.q.uc no1i.5r  i5.q>5  c.quod DcoHanc 
opinionem  fecutus  cfl  Com.  in  conf.a  i9.  incip.liccc 
pcxdiifli,  ih  a.^ol.  voi.a.  vbl  aperte  di^it,  cp  licet  rre- 
gua  rumpatur  ab  vna  parre»nd  licetalicri  rupere  mi* . 
punc,Sc  !mo.ind.l.qm  kruum  Se  inc  pcnicnit.de  m 
reiu.  dicit  hanc  opinionem  icroari  dccdfucmd,nc^ 

6:  io.And.vbi  lupra,&  praecipue  in  d.c*  pcnicrur,di* 
ci;,qubditafcruaturinHirpania,dcSocin.ind.co:iX  * 
a6a.duit,quodFlorcntini.5tCienucnrcsinquodam 
c.trcguxfeen(i  ftint  hanc  conliiciudincm.  &Iaf.  111 
conf.  i}0.mintmc  Magnifici,  mi.^.vol.2.  concludit, 
qu^  ipioifla  opinio  ptoccditdc  iurc« 

' Sed.pnnu  opinio  cfl  * coinmiynor  proutilUm. 

• magis  •comouiricrti  ttfl.iiurAndr.Gai).  vbi  fui^ra*'  • 
nu.4p.3etlU  vcnorcuxiicitBcam.  d‘dceif.i65.nu.4. 
«ScCraui.ial  eu  propuiu$.C.dc  pae.diCir,q*iU.ybi** 
que  praciicaf , & rciuaiur,prxrciq  inHilpanuiirao 

77  Do^.conucniuiuin  hoc,quo<Tiurat  lo^iucmiadc  - 
frauf.piuc  paccinihaheam  ^tiamlocfl  iphangente 
ticgui>  cx  ciifpoGiionc  inris,  Se  ppinib  V ipccivtii  lu*, 
piaconnarja  procedat  .de  flante  cfifucqidinc,5(  ira*. 

' Ic  viU  habente,  & crcbr  oiciil  * iflamo^nioucm 
ttrain tcflauir Morti  tbifipp  c.i  iS  f.d.',. 

Non6.implia<;oocIiffloni,vtCrprO‘:eJa^q5.non 
efler  ^iisx>tfcnfnsex.ai:quai]Quaci,ncccxaliquo  . 
pMuoCatus , fcil etrehus  fle fl.innBns  prout  liabauc  , 

7S  tempore  pjcisf.nflaryHuininodbbffenfa  f tii  Ivus.^c 
frfuo!a,ita  voluit  PaTiffleof  1/^5. nu.t.vol.4.cxc<ii« 
plifjcand^aitrvniationc , Se  pcrcudlonccubuali,  idi 
coiirufuic  confto,Matflnu.ji.Ciimfequ  lup<{  caiu, 
inqub  iQi^ucnit  pcrciifliocuiii  lapiOc  li-^Ht  VcilK- 
hustiinc  UngaiQi>cffuflQne,5cadhoe  lu^M  ffini.  . 
lia  Inducit  i(km  Bertaz.in  coiif.4.nuiu.i  ^.mf.ivlo 
afpbitandhis,  & virit^miaiionis  vuammia  fundo 
veuditovciobvcndiuontiu  in  litigio  pofltaiu,6c 

ibidem 


De  probadonib. 

ibHicni  frctu^fQpraciMns  .iitthoiiMribus  concludit 
i)on  circcuiJiiJudcahjsoptnionibus  Jd.  iii  alijstcr* 
inmis  loquendum, & ui  niniiibusjtj^uctiuiti;  in  hoc 
cafu  idem  liipraraipco^aundolcquiLUiHcraill.in 
d.tracla.cap.26.nu.  (- 

79  Coniranumj  (VniltVuIpd  rc/pon.5  ‘ vbidicit.q» 
Hippolit^c  Madhii  d.cut-so.  nimi^audaC^cr  temni 
fupra  diifu  an)pii.irioncm,^^tVilla  .ii.vlon’ 

taicnoaptobenv^k  Baid.aJ  M4(i.ibt.allc|;j.a6  Ucit 
ai  mmbutn.quinimo  ii.6.d  c0l.i9<  .Laudare,  voi.i. 
exprcise  contrarium  (cmir,<!k  ctiarelpondct  accuuf. 
Parif-quicuinilluddcpcrcuirione  cub;tah dicat  ex 
'audoriiaicMarraoadicimrnollramdoetmid  ki(i* 
time  probare, cii  aueloriras  Mardi  i|  hodie  penes  do- 
flores, Scranoucm  tautatore$,  Icms  li(,pcouccdam 
^ aomnducnitPctr.dPlac-inpra;ta.cp4i.dclic.3c  ad- 
ducitenam  pro  fc  quod  voluit  GriLconl1.7j.vol. a. 
jou.io.vbidcoffcniionclocpicudo.cuinon  ita  facile 
contraucnitur,vrpaci,nvutaminaducnuHcrcula.d. 
cap.  1 6.  nu.i4^  dicit  quod  promiuens  non  otTcndcrc 
8ot  liortcndit  ctiaiiimmimo  olfcnfa  veri  beabitur,  de 
tandem  mitaturaboimiibus non iia Ootiil’  eu expe 
rientia  docear  penes ptObos  homines  ho^lic  ctialc* 
Qiirmus  o^cnfiones  ma}cniheti,dcvcrbaJniurioia.iQ 
fultusi  adminaciones, vulnerum,  homicidioium , de 
Icditionum  efle  pia-imbnla . 

S I Sed  concordarem  i podetando  .mimum  ioiuriam 
Szfacicmisnam  animns.de  vuIunusbliiUnguuiic  ma- 
Ichcia. t.diuu.s.tf-dcn<.anh-l.iUud.^.i. tl.de  iniu.l.  qui 
iniuria.  tf.  de  ftir.dt  ideo  videmus  quod  cu3  Jummiis 
sqfcxcciTus  dufnniodouonadlii  animus  vlcdccniii 
non  rumpitpaccmjvi  in  cafu  rapiiun  s.  vr  inpta  filt^ 
iliiuscum quo quisfccir pacem, qiu adus,3(  (i "r.ruis 
cli , n tamen  iiumiuiiadranimo  illud  Iccuii  raptor, 

& ftupraror,kd  tantum  amoris,  vclhbidmiscauia, 
84HOn dicitur  paci  comraucnillc,t  piouthanc*  com* 
munem  opinionem  dicit  Mar.Manr.conh169.v1ib. 
colum.;.&  Alcx.coiif.ri;voiu.i.&c  coniratiopo- 

85  tcQeflc  vticuilTima  toR'cnracoumiittatur,im6ena 
vmc^  verbo, Icd  tali  mictione, 6c  animo,  vtmaxinie 
Kicus  fif.vt  c.xpcricmia  docet, & exemplum  poni  po 

86  (cU  jn  illo  quifvrtauit  aliquem  eo  ammo,v  t proijcc 
87ret  eum  indnmcn,j(  (icetimpaUiotdicaturlcuisof 

lcn:a,rc^uiaiiieriamciiinicntlo,&:  mensimpclleris 
illum aggrauat,&  pci  hoc dicetut rupta  p.ax.ita  Her- 
cula.ind.trac.c.Z5.n.io'.ideoin  hapientiliimi  mdicis 
Sstarbitrio  remanebit  conliderata  facluic  pcifonarum 
qualitate, actoci  conltictudinc . 

'Sitamcn  pnoum  opinione  Marftcncrc  malueris 
SpiUam  potens. ampliare  etiam  fi  .in  pacctkicrintcx- 
prciIa  veib.i"cnetaha,&  prx^n.xiuu  rcfpeciu  cotra- 
ycmionisinfaiutuAidcliccrnon  oflcndcrc.molella 
re, inquietare, damnificare, i>ccoifendl,moldKiri,in' 
<|uician,6c  danmtiicari  facere  quoinodocu(:|ue,qua 
iitcccunquedc  ex  quacunq;  caufa:quU  cum  limus  m 
poenalibuh5codlo!is,Urii^HuiuinicUi^cJj, delicia 
potidri  lignificationcjVtpixna  cuitct,dc' licUdnm  fu 
giami.vc  trad.Crau.conh6.nu.  ie6.&.tonf.^.nu.  a.dc 
conf.  9.  nu.  24.  de  in  tcramiis pacis ruptx  q>  facienda 
90  fit  t flriita  interpretat  io, tradit  Ldu  Sdu.m  conl.?'^. 
nu,i4*poft  .iJd.de  ioc. per  cum  enatos, iIkquodtd6 
eUcnut  mdilpoliiionc  homini?  trad.ORrtt..id  propo 
nuun>coiifi.zp?.  vi(oiuprafchpto.nu.4.voium.  i.fic 
9;Crauc.coah>Miu  i .(5t  veiba  t i;«ncraha  ,6:  vniucr- 
faUactia  ncgaruia  non  luminuiltindcintelU^cnda, 
aliter cHct  ludaic.i  interpretatio, ita  dixit  D.d.  111  coh 
91 2p4..id  cuidcnti.i;n.in  fi.vol. i.  5c  nullum  etl  | X’€rbu' 
adto  vniuccfaleivcimdidinduimqnadcxcbiider^'* 
tioncdcbiratum  eicciiulhiutiarum  n6  debear  cmi^- 
icrintcUiguScliiiiit.uioni;  recipere.  Oid.  plura  au  id 

citans, conhi48.faciut.i.iceii  amefi-z-q.  vcr.-.\d  ilia,  . 
.lutcmdicutaumiioumi  umgcnctalisfdiipoiiiio 
k,v*xaonpatiaiutKtkiClioiiemiccundum  incmcia 
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partium  Ang.cof  149.  Philippus  nu. 7.  verf.  prohac 
parrcCrau.conf.).ntj.i4.5c  con(.piogcntro.nu.toi. 

& late  per  Rol.d  Val.conhii.nu.j  j.  id!.i.&  (ic  eu  in 
tcntioparrmin  pfxfUmcnda  fir  intellcxilfc  de  ilJis 
oficnfionibus.quxp.iceni  rumpunt.. iccommodadi 
funi  omnta  illa  verba  gencialia  ad  iploru  metem, 3t 
ad  ficotfenfionci>gr.iues  quibus  pax  rumpmir,nd  ad 
lcucsquibusnoncotraucrmur,vtin  dida  ampiar.iSc 
fic in  tenninisconin]utt..Marhvbt  llipra in  d.cohso. 
nu.4<.&  Parihd.couf  i 6 j. 1111111.1«:.  voi.4  Se  idem  vo-' 
luic  Uettaz.  omnia  fuptacirata  adduces  in 'conf.  147.' 
nu.  is.Sc  conhq.n.  j,v.cum  plu.leq.  Joquens  etiam  de 
verbut  gemmatis. 

94  Sedeontraf  dbin  fubampliationc  tenuit Gr.ir.  in 
rci'p.44.iui.i  i.lib.2.vbidicit»q'  pctdiclionf  qu.»litcrT 
cunqv  aliqua  racionc.vcl  caula  , vel  modo , pofitain 

inftrumento  pacis,  >»x  rupta  vcritieatur , eriam  in  mi- 
nimodcpioprictarcverbonimperl.fi  iciunm.S  pre* 
ror  au, Se  ibi  B.u.fi'.dc,icq.ha‘tc.!&  per^lo.iade.  1 iii 
vcr.carum  parte.de  foro  coni pc.Sc  no.in  l-^um  quid, 
ff.l]  cerr.  per.  fic  promifiioni  de  non  c-liendc/ido  ciii 

95  fimpheiter  fa^^a; conmiicniturtctiam ofiendedo m 
mmimp.vtrradit.Cild.ini. cum  iir,deicpui.  viola. 
OIdr.m  c6f.  iy.de  ngore  luristSc  pro  his, qua;  adducit 
Grar.faciunrca.qua:  voluit.  A n ..incoh;.  287.  inop. 
Vilo  themate, eoi. ;.fic  Carpo  coi  i4-inc  p prodccla- 

96Miionc.col. 3. vbi  voluerim  ,quodvcrbum,t  i^uoquo 

97  modo, iiiipoita  omne,  modosexcogirabilcM Sequo 
modohbcnmporcatmodiimreaicm  perfonalc,  dire 
dum  Sc  iiiJuciibun,  vfdjntgl.  indcm.J.defcnt  cx 
com.in  veio.qii'‘inodo[ibcr,fic  facit  quod  rcfpondit 
Ang-inconl'.i6.Lc.xiifodnbio,  in  Iccunda  quefi.  vr- 

9?  dchcer,quod  ptohibitpsUlicnarc  bona  lub  priii.atio 
ne  harrcdit.itis  fi  mlninumrem  alien.im:rif,pi  iiiatm 
tota  hatrcdicatc,  fic  facit  quoi*  voluit  Vulp.  \bi  lupra. 

99d.rcfpon.1J.dum  voluit  pcrlcucmf  etiam  oticQi.uu 
pacem  runip’. 

100  ScdquiatiudcxcxotTicioarbitr.ibitur  quxn.ifit 
lcuis,veJ  i,rau'S  otfcnhi.^. atrox. 1 '.tht.de  imur.Hcrc,. 
d.c.26.nu.i  3.  idem  arbitrat)! 'U!»q.:x  nam  iniuria:  corr’ 
prchcnd.uur  lubilla.vjeucialiraic  verboi mu,  habita 
vtfupraconfideratiOiicpeifonarum.fi:  kcli  qualita- 
tis ammi, fi:  tvgiocuscufuciudinis.pcr  d te-\-^.  atrox» 
Limita  pnoicm  opimonc.vcnon  vcra,fit,ncc  pro 

joi  cedfltquandot  micriiiimii.os  piarccllillcnt  folu  Ic* 
ucsoltciifioncsific  paxfuilkr  f.;da  h pe»  iliislcuibus 
offcnfionibinrnaiu  pacifcciuip,,  tX  ebponendointee 
lc,li  deinde  eriam  lcii;icri^;isoitcndcriraJtc;nm,qa 
tue  pax  fada  videtur  habere  telanoncad.bficuUsp; 
teri  tas,qux  lenes  fiierur,lcuisoii'emiofada  de  nouo 
etiam  vettlicabucofrauciitioncp.icis,  prout  hanc  U* 
miratione  adinitnt.Paril.in  J.conht65.nn.20.vol.4^, 
ea  ratione, quu  ex  quo  pax  fiiit  fady  jp  oncqliombus 

i02  pra:fcriris,ficleuibiis,rclaiumtdebetcominai  in  re 
Idcmccu  ommbusluisqualiMuhus  leenndutn  Bar. 
inl.fi  (ciuutii.if.;..fi'.dcki».i.mi  i.fi-dereccp.  ficml. 
aficcoto.ft.de  ha;r.Iufli.fi:  hnicdixu  Aloio.d.  rracc. 

io/459*inprin.qiiod  paxtrumpituicx  eadem  caufa 
ex  qua  pracccHaat  qualis  fuent. 

Dcamoamplia conclufionc,vt  nO foiU  procedat 
fi  noua  ea  mpcrucnuded  fi  eadem  et  caula  Uiblit  c6- 

)C4  tra  coprchcnibstin  pacc,anteq  ronricauei  int,  qma 
impune  qno.id  pacis  hicl^pcnam  conucmiona. un 
porcifitoftendi,  nam  oftcnfio.anti;  raiificationc  noa 
facitrumpcrc  pacem. ita  Bartp.in  I.  fi  vxor.  §.  fi  quis , 
plane  vxorem.nimi.4-'ft.ad  l.  iuhdeadulCv  Piof.inl.fi 
quando.nu.i i.C  va  VI  Hcrtub.ind. trade.  17-n.1t. 

&feqRimi.iim.inpnmoTomoConfcri.coni.iJ4,- 

n.9.ahasc(l  couf.roj.infiiopiimo  vohybi  confuluit 
dccifire.  AIcx.ml.quod  mco.n.6.ft;dc  acq  pol.Dvn. 
ind.l.fivxor.§.Gquisvxorcm. Cymini,  fin.in  prima 
quxn.C.ad  Maccd.vbi  ena  Bal.Angcl.col.  7/.Cafi. 
toaf.J7rlh2.cenhi95.hb.i.Abb.inc.acccdcns.col,. 

. • t-dc 
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Hndcpbcn.BaLinl.nec.S.fatisacccptio.ff.dcadopt, 
Socin.in  l.i.§.n,iu'flcrim.mfi.ff  dcacq.pofl’.Dcc.c6f, 
226.colam.pen,&conf-4S*»Gozad.inconr.?i.nu.9. 
Matfi.fing.JJ7-rcqtmti.  Soci.iun.conf  rf»j.li.j.Parif. 
cdnti2.colum.4.nu.ioo.l».2.  &ratiocrtquiacx  alte 
Jo^  rius  1 ftipulationc  non  mihi  ad^uirihir,alucqna  ra- 
*o6  tificauerim,cum  ad  hoc.vttcotraftu^pcrfcftas  di- 
cam r.rcquiratur  confenfus  vtriufquc pams.I. i. & ibi 
dd  omncs.ff.de  pacl.&  p glo-in  l.cdsclUs.ffC  dc  adio, 
dc  oblig  l,  I .&  ibi  Ginincsdd.ff.de  vcrb.obli.  quida  dc 
I07  fecit  ex  parte  non  ratificationistciJrradu^diau  no 
dieimr  pctfcdus.ita  non  poteft  operati , ita  argumc- 
tatus  cft  Parif.d.conl'.77  vo!um.4.  nu. 2S.  Albd.  in  !. 
illud.colii.a.C.dc  facr.ccclef.  Bcriran,  conf.  1 1 6.  na, 
i5.1ib.2.Bar.inl.fi  indcbituin.§.fi procurator,  ff.rcni 
rat.hab.Bcrtaz.conf.i?  t.nu.^.&conr.245.n.ioPari, 
conf.78.col.fi. vol.i.Cnr.fcn.conf.p.nu.  ji. 

'108  Contrariam  fententia,  quod  fcilicct  non  fit  ncc^f* 
faria  ratificatio,quado  notarius  acceptauit  pro  absc 
. tcdicctinalijstcrminisloquaturtenuitSoc.iun.cof. 
* I iS.nu.i  5.V0I1J.2.  qui  opinionem  * communem  cilc 
dicitA  dicit, quod  Pau.Caft. in  d.  conf  19 his, 
<juxnarr3tur,&  Dcc.in  cof  ud.Magiftcr  lo.inncsA 
in  IfConttadus.i.colu  vcrf&  ampliaftir.flF.dcrcg.iur., 
qui  contra  cum  fcnfcrunt.vr  Homerus aliquado.ipfi 
quoque (iorm»ebant;&  maximi, quia  ipfimct  aliqua 
«iocontrariumfenferum, vtPau.Caft.inl.fi  pcainia. 
in  quarta  qua:ft.ff.dcc6di.o'o.cau.&  in  I.  qui  Roinx. 
S.Flauius in fi.ff.de  vctb.obl.5;  Decin  confi^-col. 

in  l.bonorum.C.qu:  admitti.in  s . no.  in  fi.  5c  idc 
quod  Soc.cifuitfibimct  omnino,  & in  tenninispro- 
prijsconrtarius.Parif.conf  u voI.i.num.ig.Tk  hanc 
opinionem  etiam  tenuit  Guid.Pap.queft-4P-&.  Rub. 
conf  127. 

'*c>9  Sedquicquidffitin  aliistcrminis,inquibus>oqui. 
turSoc.vndciimfupra  addiidiscu  habemus  dealio 
Jies  in  indiuiduo  in  hoc  punclu , non  cft  curandu  dc 
opinionibus  Doc.  qui  in  alijs  tcnuinisloquiuur,  etia 
ficomuniaopinio  effeta  remotis  iricoiurarifi.Ncui- 
Ta.mSylua.li.S.nu,  72.  ideoeu  h-ibcmustot  Doilo- 
resTupracifatosin  terminis<iepaceloqucntcs,nOde 
bemus  attendere  contra  .adduUa.qua:  lege  diffcruti 
cafupixlcmi,&intcrminisnortris  rarificationede- 
bere procedere  offcrifamad  iiieurtcndam  poeiupa' 
cistupt?,dicitcffcniagis‘commnr.copinione  Bero. 
conf  ipp.nu.d.  V0I.5.  dc  ab  hac  tam  in  eonlidcndo,^ 
in  iudicahdonon  cffcdifccdcndu  tcftatur,  &:  illu  vr- 
dciqfiucxprofcffofiipctjfto  articulo conluluit , 3c 
ad  omnia  qn^obftatc  pollent, icfpondir, 
rjtio  Sed  potensfctiainrdponderc  alio  modo  ad  addu 
rta  in  contrariu  conciliando,vt  opinio  Soc.&  alioru 
■procedatiquado  ageretur  dc  pacem  calii  fauorabili, 
vtquia  iam  facla  lii  pax  prolc,&  ablcniibus  notario 
pro  illis  acceptante,  &.  ftipul  ante, qui  nondum  ratifi- 
Wternt  ,5c  verteretur dub  um  minquid  pritieipalcs,* 
quidc  paccconeurrciutipoftcntab  careccdcrcin  p- 
iudiciu  abrcmuun,&  nondum  rati  tkaiuiu.quia  tuC 
cum  aviiiur  <jlc  fsiiory  anfcrcdp,poffcnt  procedere  do 
<irin5  allega  I?  i Soci.Sc  lanllimc  i Ca?;.in  l.id.qviod 
noftru  cft.fi  dc  rcgu.iur,  dcqiiia  tunc cffcmus(vt dixi) 
in  calu  fauorabili,  eu  agatur  dcconfccuationc  pacis, 
/ forfitan  tcucc^m  cflcicoprchcnlbsin  paccvcrc,& 
perfere  frm  paceante  rarificationcm,ncc  illis  pofle 
ampli uspt^iudicari  ab iplis principalibus,  quipaeS 
etiam  proipfis fccetunr, dc  ira  (iertrit  Hcrcul.d.c.  15. 
» jiU.J  i.fiautem cffemusiticaru  bdiolo, VI  quando fa- 
Aa  pace  pro  le,dc  abfcntibus.qui  nondnm  ratific.aue 
Tunt,cffehrus  fieit  aliquid  ante ratifieationc,&  ideo 
ageretur  dcpoen.1  infligenda  ctjadciidio  puniendo, 
tunc  tenenda  cflcrcommunisopinio, cum  vcrlcmur 
circi  p?ljaha,qu^  luntreftringcda.l.fe^iuin.  §.in  poe- 
nali bhs.vbi  Dcci.Cagnol.3c  ayj.fif.de  rcg.iut.  l.  p^a. 

'•  1^:^.  /'  t ' 


Subaplia  modo  ampliationem,  vt  nCdu  fit  nccef* . 
faria  ratificatio  ad  incurrendam  poena  pacis frad», 

1 X I ftrd debet  intcmcnirc,&t  fi«-'ri  adhuc  re  intcgra,alio 
quin  ratificatio  non  prode ft.nccrcfrotrahitnr  in  prc 
indicium  rcrtijd'bonoru.ft.rcm  rat.  hab.  dc  in  tcrmi* 
ntsSocin.Iun.d.conf  105.  voliim.j.in  fin.  Parif  cqf. 

' 77.nu.;4.volum»t.idem  voluit  Pan.  dcCaflr.conlilv' 

■ 1 97.  vilis  his,  dcCnr.Inn.confi.  52.  circa  controucr- 
fiam,&  Gozad.coaf.j  i.nn.9.  Hcrcula.d.trad.ca'ts. 

* nu.  1 2tybi  inquit,^  commuiKm  opinionem  , que  ha- 
i bct.qupd  per dotarinm,aliamoc  pcrlonnm airen fti- 
i 1 2 pulantcm  acquiritur  his,quorum  t .mfcrcft , proce-, 
dete  racificationclccuta  ,&  ira  late  hoc criam  com- 
probat Parif  d.conf  77.vol.r,  Moro.dtfaft.cap.i  J2. 
pcrtoiri,Alex.conf  loiscol.x.h.  i.St  ini. quod  meo 
nu.6.lf.dc  acquir.policf  Dcci.confi.247.col.  pcnult- 
& colu. prcccd.vcrfi. non  obftat,3c  conf+tfo.  Alexa. 
confi.  i loxolu.  pcnult.lib.  i .Bald.in  d.l.fi  vxor.  fi 
quis  vxorc  fif.de  adult.dt  in  dJ.fin.C.ad  Maccd.Ant.' 
dc  Butr.in  ca.acccdcns.de  pr9bcqiDcc.dDnfil.22d.ia 
fin.&  in  confil.4?2.in  fin.&  in  l;contraaus.'niim.  1 6^ 
& fequcn.&  in  l.lcmpcr.colqm.2.cn.ff.  detegu.  iiir. 
in  1. filio, quem  patcr.num.17.ff.dclibcr.ct  pofthum." 

1 1 ? et  latirtime  f dc  hac  ratificationc  ficicnda  in  tem- 
pore habili,  et  re  integra,  vide  per  Parif  d.  conlil.  77, 
vohim.i. 

1 14  Et  ad  hoc animaduerte, quod  cxfquo  infantes im- 
pubeics,quia  no  intclligunt,quidagant.l.  i.  C.dc  fil. 
nion.&no.in  l.t>upillus.ff.  dc  rcg.iur.in  fimilibusn6 
potemntratific.ircidcbcnt  eorum  tutores, curato- 
res larilicarc.it.a  Hcrciila.d.c.  1 5. nu-p. 

Et  fecundo  amm.idncrtc, quod  noi  femper  cft  opns' 
illa  ratificationc  formali,  hoc  cft, quod  pax  intimet, 
notificcturcoprehenfis  inilla,fcdfi  non  contradicaC 
p.ici, aurratifi canoni  videtur  ratificarc,arg.no.itil.li 
Jilius.ft.ad  Maccd.  Abb.in  c.pcn.num.7.dc  procurat. 
Alex. confi.78. colum. i.lib.i. Dee.  conifi|  dja.col.t. 
Cr.auct  confi.8  i.Mathcfi.fing.22.  Ccpbl  caurcl.  24: 

1 1 5 nam  etiam  t fufticit.fi  cdprehcnfi  Iri  paccfciuctint» 
& noncdtradixcrintrnam exeo ratificaffc prclnmu- 
tur.Corn.confil.298.  lib.4  Htrcula  d.cap.r^.  num.?.’ 

lidnamtMtificqtiofu.rc,  verbis, & Mcireifcu  tacito 
Confenlu.l.P.aulus.tfrcmrat.hab.cfi  fimilibusidcj^ni 
busper  Dee.  Se  Cagnol.in  1.  non  vult  hzrcseffc.tfde 
rcg.iur.Dcc  conf  2ort.col.fi.&conf.'2j2.cql.2.  conf 
203.colu.4.conf  j57.407.in  fi.  452. ‘colu.  fin.  &4Sd. 

col.fi  Craucticonf 6.0.29. 10 1.20 j.n.24.&  infra  aos 

dicemusex  quibus, &quando  ratificatio  prefuniatuf 
3c  probetur.  ' ‘ 

Limita  vt  anipliatio,&  fubSpIiatio  non  proccdatj 
j 17  quando  adeflerf  conlnctudo,quod  pax  valeret  ctia 
li  no  ratifi  caretur,  vel  cllet  confnetuao  116  ratificadi, 
quia  tunciiicidcrcntinpoenamoflcndcntcsctia  an- 
■'  tcT.ntiftcationcm , & ira  Cor.  confil.40.  coli  2.  hr.N.' 
voIu.i.Gozad,con(i.3t.nu.i7.qnos  referendo  Icqui-' 
tur  Bert.iz  conf.  ;49.  nuin.2.  vbi  appellat  talem  coh-'^ 

■ fuctudinem  cquiirinr)am,&  rationabilem . * ' 

'Vudccimo  .iinplia,;vt  tanto  minus  paxnipta  di^ 
liSTtmfi  quis  offenderit  minatcin  fibi,t,quia  potius  mi' 
n,ai'.sdicctm  pacem  fregiffc,  cum  pcrminaspaxru- 
pa  tur  fecundum  Cagnol.inl.fi  cum  cxccptio.S-fitis. 

, nmn.a.ff quod  lacc  cau.vbi  etiam  Ang.&  Marfil.in 
praff.S.cxpcdita.colu.  1 .&  in  fing.  j J7.&  in  1.  prima, 
coi.  io.ff.de  qucft.Parifd.confil.  1 65.  colu.  1 .volu.4. 
Aiar(i.in  I. is, qui  cum  tclo.  nu.z  i.  C.ad  1.  Corn.  dc  fi- 
car.Iac.Noucl.in  fuotraft.cii.fo.i23,im.i4.Hcrcula. 
C26.n.24.Bcrtaz.conf  248.nu.i. 

Duodecimo  ampliaivtcominus paxjrupta dicat» 
119  fi  folumf  fuit  tractatum  dc  offendendo  aliquem 
no  St  dc  illum  occidendo , ita  Bertaz.  confi.z5 nU; . 
i.ad  quod  alleg.Hcrcula.ind.  tra^.c.^s.  num.  j.  qui' 
tamen  loquitur in  cau.de oftcndci^o.qu9  nbnita  fa 
' iumpitur;ficutp^.aUiegat  etiam  Bcro.conf 202, 

volam. 


A 
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vd.  T.  indub.T.  ‘ ■ ■ t 

Sed  in  hoc  dic,irttn  alijs  cafibus  q polTent occurre 
re  circa  fia^ionS  pacis, videlicer  attendenda  cflc  vcc 
laobainflriimenri,^  pacisifccundumtqusrd  regula- 
dum  indicium. an  paci  (trcortrraucntut»,4Sc  perque 
modum. ira  inquit  rarif-d.conh  i65-nuin.8.vol.4  & 
ideo  CJt  verbis  porcriseti  am  decidere  iUi  qua  ftiong» 
quamtra^antCriminalillx.nunquid  rumpere  paci 
ftidtc.^yturiMCfquitoflcnditpollhumosiVcl  attincntct* 
aurnatosdenouoppilpaccidcin  cf^^u,anpax  por 
rigatur  ad  futura,  de  qua  vide  Vulp,rclp.  S4.  Scilec' 
fa2.conf1.a9.nu.  19. & j4.<Scconfi.  (4'‘OU.i.cum  plu. 
&q.6c  Moro.ind.ttac.c.i8Q.5calibii  apud  quem  ctta 
rcpcries  quiddteendum  fiCrquando^x  cA  fadaiub 
* nomine  collcdiuo  vnlnerfali.  & indcAnitOi  de  quo 
g frperBcnazconf.iSj.nu.S.&fcq.  ^anrupaturpcr 
jnctum  vehemeot^  offendendi,  apud  cunocm  Bert. 
conf.48.nu.ta.&conri.98.nu.  14.  & anrumpa^ro' 
ntetvnicum  vulnusdi  de  vulneribus  fuit  fada 
in  p.ice.Bcrtaz.feu  potius UliuscxceU€stiliiuinc6f. 
s84.in  Ht.Cvcrf.fed  qucAiocA,  Se  apud  euude  tepe* 
ries  nOqnid  rupea  dicat  pax  ex oftiiionc archibugij, 
ex  diredione»&  exoneratione  rcM^ , nullo  f^cuco  cf- 
fcflu  incof.  177-dcibip.  Claudius  cius  filius  doclb 
diAingnitinlit.B.dt  inconfpS.difputaiitmnquidcd 
ticrfandocu  inimicis  pax  rupta  cenlcatur,  fi  c6ucn> 
tum  fuii.nc  commercium  haberetur,  Se  habetuf  led 
non  ad  malum  : & an  ottendens  Alium  pacilcentis 
Kumpere  pacem  di  catur,vide  Ttraq-  de  Icg.  connub. 
cl.  i.  nu.  at. cum  (cq.  vbi  etiam  de  vxore.^  late  pei 
Moro.q.iiP.Qux  otnnta  tamen  Audioscpiztcrmit- 
CO.&  ad lupr.i Citatos  DD. te  remitto. 

detnu  procoiuplcmento  huius  materi^  lcito,<p 
ad  hoc  vt  quis  pacis  rupte  Dcena  tencatur»cmu|in  oiii 
I22nibus.tu  prxcipuc  iniUoca(u,rcquiriturtdolus,ct 
animus  vlcifccdi.ira  Ale.inconf.ii^vol.4.ccinl.fe 
met  mora.ff.lo.mar.poA  i ar.ini.aui  facia.ff.de p^n. 
**  & *comniuniterdd.indic.i.quKcrud.BcT'HCdf.  196, 
nu.a  i.vol.  3. repetit  in  conl.ip^  n.i  t.co.vol.3c  id$ 
inconf.isrS.nu.d.cod.vol.vpirarioneadducit»vidcli 
ri3  cctiquia  ruptatpaciscrimg  dicitur  de  atrocionbus 
dehclis,&  ^quograuircrqs  venit  puni&lus,  de  ideo 
doluSi&animtisdclinqii£dnnterucnjredcbetiCAani 
)24  mnstfadatapparcrc,diAmgueredcli^A,nccauis 
polVir  diciofrendrire  niH  animo  offendidi  offendar» 
ita  Bcrtaz.conr4.nu.ai.&Hetcula.ind.rca^.c.34-n. 
4.d(  S-ibi  prxcxrchs Citat  Corn.conf44-li-4.coi  pen. 
Se  Bal.in conf.291. Laudare, n.5.vol.2.ic probat  inl. 
t2$  tertia, $.pen. ff.de  iniur.  & voluntastnocendi  arten 
dif -l.4.C-ad  I. Cor.de  Aea. Se  animus, & propoAtOi  ve 
diximus , diAingunt  inalcAcia.vtind.l.4.dc in l.i.S. 
diuus  Adrianus.vbi  \^r(.ff cod.iit.nec  Bnedotode 
liclutT)  puniri  dcbct.rcx.in  1. prima. jf.  quod  in  fa^u. 
verf.nec  adijcif  .ffdc  his, qui  dcie.vcl  cffud-Sc  mouc^ 
tur  qoisiuAis, an  miuAisrariohibus  ad  aliquid  agSdu 
U6  non  probato  dolo, tcAproiinusabroluendus,proa( 
conluluirCatald.de Boncompag.intcrconf.crim  U. 
pnmo.conf.5&.nurn.  1 .per  ca,qux  voIuir.Bar.in  1. 1 §. 
hscadio-Sc  Si  necante,  ff.  A quis  te.lib.cUciui^fuc.Sc 
facitquoJ  diXit  Vuip.conl.  t tS  nu.x.quoddolocef* 
n7UutcticAisnulla  pccna  punitur,  pcrcumibi  allega 
ta,&  hoc  |.robat erum  tcxi.inc.  fccudo,deapofl.in 
iiS  quohabi-iur,qu6dccfi'anTctdolocefl'atpocnaetia 
laphonuculMet  tdcoSignoioi.cpf.27.dcfcnditillutq 
proliciendo  lapidcni  contra  canem, a quo  mordetiti 
mcbai,homin£  il  Uc  rran(cunt£  occidit,  quiaillo  ea 
fu  aberat  dolos,  er  quempiam  oAendendi  animusp- 
ter  canem, et  in  cafu  (iiiiiliconfuiuit 
. ijo  nii.9.  volum.  3.  \ bi  quidam  t volentes  occidere, et 
cccrcmarc  pluilnb^jlimos  rebelles  in  vna  domo  exi 
Aeoles ui ea igtMtD||Bj&cium,  ctcafu,ctipli$ii>A;iis 
tu  tn  dictis  baaiuiisfpbcilib.  crar  quidam  , cum  quo 
pacem  baflmtos,fcccnmi,ctipf(S 


quoque  ifltOrfcdus  fui  t,et  concremanis-Er  dicit  Beh 
quod  ex  quo  mens  iliorij  erat  principaliter  offendi” 
di  baniiitos,n6rencbfitur  olTcndcntcsdcpacerupta* 

1 jidcbct  enimUtiendi  idquod  principaliter  agiratet 
principalis  intentio  agcnris.l.non  omnis. ff  A cer.pe. 
et  Ita  tenuilfc  Bal. In  I. Imperatoria  fccoda  t dcAa. 
hom.ct Ncll-in iraft.ba nniio.in  z. p. z.tempo.q.4< .et 
ibi.alia  flmilia  adducit  Bcro  .et  facit  optime  ad  hoc» 

172  quod  fupradiximusde  ilio  qui  t rapuit  Ah  aduee- 
farij  ,vct  adultertuit  vxorem  illius, cum  quopacens, 
fcu  trcugu4  fccir,qui  non  dicitur  pace  m,crcugua  ru- 
pilTc,quia  principaliter  1 Ihid  no  ^cit  animo  oftcnd6 
dheriniutiandiaduerfariu,  fed  explendi  libidinem. 
fuam,quamuis  in  confci^entiam  fuerit  ctii  (cquuta 
iniaria,ct  ofFenfio  patris  vel  mariti  ,de  quoPaul.  de 

, CaA.ct  alij  io  d.t.qni  feiuum. et  AJex.in coof  i i }4i. 
i.Ncll.in  d.  trad.in  fecunda  p.Aat.2.tCJnp.quzA.4d. 
et  Bero.iilosrcArrendo  fequicur  cooA.i$6.  au.i8.hlc 
declarationem  fequutuscA  etiam  Bcrtaz.conf.  i6p. 

tj;rui.  15.  vbidixic,qu6d  pax f non  tumpiiur  propter 
offcniamcxaliacaura  jmucaicateu] , quam  vt  pax 
ruiiip>atur.  •*' 

(;0  V C 'L  V S I 0‘^  MCLXUh 
A 8.GVMENTVM. 

■ • ■ J 

Pcculiuni  qua  ndo  cofifcatis  bonis , & iprum 
confircjtum  cenreatur  , atque  ibidem, 
Quib.calibus  pcculitim  datum, vel  adein* 
ptumpraefumatur  , 

SVMMARiyM.. 

1 P*<uiiH*nproftStitium  non  venit  in  confi/catioeu  b“n4- 
rum  pliifjnttUat. 

a *PteuUum  profi£i;t$um  remanet  in  bonis , iy/iomimo 
patrti. 

I Pttulium profiiiitium  filius  alienare  non  potejf . 

4 Pater  concedens  fiUo  liberam  peculy  adminsfirationf  nS 
ceMjetur  concedere  alienatsomm  aut  propter  dtUf^um. 
Quod  Ampliat, etsamfipatereQncefiijfet /acselmtati  difi 
fipandi.ibid.Hu:  p. 

4 peculium  aduentitium  non  venit  in  tonfifitAione  bono- 
rum fiitf . 

7 PecuUmn  aduentitium fitiusfine  licentia  patris  alienare 
non  poUf} . 

f DtUSium  committrm, propter  qnoel  debeant  bona  confi- 
fcari,dtcitur  vere^ix  ptrjeiie  alienare, 

p Ar^umentuma/e  alienatione  per  contra^um,vtl  vlfima 
voluntatem  ad  alienetiontmper  deh£tum  valet. 

10  PecuUumcqfirenfe,iy  quaficafircnje , vtnH  sn  tonfi/ca- 
tione  bonorum pta^am.ix  nu  I i.Contrabi.nu.  14. 

1 j PeculyadtuHtstpJilius  non  babetodmimslrationem . 

14  PeculucaJlrenfitJiUut  dominu  s e fi , idque  tum  contra- 

btnao,tum  delenquendopote/i  alienare  . 

1 5 Fsliusfamtlias  in peeulto  cajlrenfi hodie  habet  haredtm  ad 

imesiato . 

16  FiliusfamtUas  in  cafirenfi  peculio  tfice  patrifianiihas 
fungitur . 

1 7 Peculium  aduentitium, in  quo  pater  mon  babet  vfumfie» 

dium  t in  publicatione  bonorum  fily  comprehinderur, 
Contrdbs.nu.  Ip. 

18  Ftlitsi,qui ad bareditatemjratrisveljbrorist  vnarum 

patre  admifius fuit , portsoriem jijinltibtram  confrquu 
tur,mc  m ea  A^nquam  in  bones  adutntUpt , pater  ha- 
bet vfumfruShtm . 

ao  Pe<uhmmlmecajlrenfe,velqwfi,fi»e  aduentitium  ,fiue 
profe{httttm,bonispatrtspubltcat)i,mmme  tn  confijta 
tione  comprehenditur . 

ai  PetuUwnpTufcdlstsum dicitur tfie  in dominic patris . 

i 2 Pe- 


r 


>'frofepi^afc* 


do pwtumortiithtUit^aUsliiilciinlis patn  pUbUcacis.nui»>./ ^.in  fi.l 

'Peculijreuocationanprxfnmitnr.  ' , ' ’ ui confirmat lal. coi. lo.v 

fnUivnFin  AfiytyinTtX  AAtytiv:rfii^A9invta  A' Vol  Llif"  Arpr.Jfltn 


'2rt 

Sertso  furto  /ubtra^odomiuui  pt:cuUj  udminijlratione 
ademijfe  prafumitur'. 

28  Pcculiu»^ nonprtcfumitur  reUilum in  t:nitme}Jto.  ‘ * 

• 29  Pe;uliumfJio  laratrf  in  tiflanunto-pr^fiimitur  reltHhm 

• ‘ iureinpitutionii.  , ' . 

%o  PicuUumh^^tum prffhpntur  f:r:io,t:ti data^ lihtrtat '' 
*•  inUflawntocTtn  onm  aUfuiHddndi  alicui. 

' ^cdjirocederv  ifi  bbtit.it!  d ii  r in  tefi.vnento  tantum. ft‘- 
, cinintervs!tos,vtibid.iiu.}  ^ ’’  ' 

^eflaratur fecundo  pfoetd*yt,qu.indoprrauatus  tfi  dari'  • 
flli<iuid  barfdiftcuf/i  extraneo, vtjbid.nu.iz.  . '■ 

* . * . I ; . - ' . '.y.  • • v'  •’  ^ 

Pii  Ul  I *. '1 0'bbnis  fili)  fiimiUasjnS  prxTii- 
**  ^ LHivdLlv>  publicatum  pcculiil 

profcftiriufii : rcmarrctt  enim  in  bbiiis,  & donnmo 
9t  patris.l.j.jf.fcd  vmim.in vcr.Proindc.  ff.de  niinorib. 
Bar.in  l.fifiiiita.S.fidc  vctligalib.vcrf.6.qucro.  ff.de 
dam.’infcc.<'bi illute};.  dicrlcfrcfioj;Hlarc4vt  ceferi- 
bitBal.inl.pcn.C.quibon.ccdcrepofr.&  idc  Bait.in 
d.I.j.§.fcdytriim.Iaf.in'l.fVAtrokHU.  j.lfde  condit,  in- 
dcbi.(Idcm  lati  tradidit  Alex,  iii  d.  I.  fi  finua.  $>.  Ii  de 
, ,vctti^alib.ciim  pUuib.lfq.lfdcdainn.inrcct.Ndl.in 
'tt.ailBannifo.pri'ma  par.fccundi  tcmpons.q.  i<5.  Idc  * 
tradidit  Io.Cro.ind.l.&atcrifi.ativ.nu.  jj.ff.de  con- 
' di.indcbi.  hoc  idem  firmat  PaiU'.  coivf  1 57.  nu  m 
vol.  4.  carationc) qiii.im  peculio profcclitio.  q 
filius  dlconlccutuscx  fiibfiaiuia  patris.vclcin-.con 
tcmplutionc.nonhabci  filius  dliquam  tpoiciuiuu 
alu  nandiilUjdjnimimm  ergo  fi  non  venit  in  publi- 
catione bonorum  filil.idcm  voluit  Ang.in  I. Ii  fV.iiit’ 
ftmiUas  lf.de damn.infcc.vbi  Io.de  Imo.  hinc'di 
'cit  communem  opinione  Gom.  in  cau,'i  dccotrad. 

^ ru.id.quam  iplclcquirurc.i  ratione,  quia  likitfpcrti 
. rcr  ad  patre  in  proprietate, & viiifnicuijiic  ibia  .rdmi 
niflrationcm  haber  filius : vnde  tanqiia  bona  .al  icn.a 
■ ‘ jioncontUcatur,pei tcxtum.-ln  l.ccrtum.C.thm.crcU', 

& inl.cumoporicr.G.delion.qu.T  iib.  & rn  !»oc  nul- 
!5 extare  dubitatione  tcfiaf  Bof.dc  pnb.  bon.  nu.71. 
prouriin  hoc  neminem  dumiaicrcftaf.Clar.  m a.fi.t 

• prad.crim,q.78.ver.pra:rcrca  qtmode  ni^nrc  Rmn. 
conf.24.nu.5.1ib.s.JSchancopinjt>n£di.XU  commu- 

» nem  *Curr.lcn.conf.>9.nu.i2.boci.lan.conf  77.no. 
O.lib.i.&rariocftlociintiu  Clar.qui.i  t.alia  bona funt 
pleno  jutc  patrisi  oc  ideo  rdpcdu  fihi  dicunf  alien.i. 
Amplia»  vtidcfir,ctfi  pater  conccinUct  lilio libeifi, 

• & ablblutam  adminirirniionc  emfdcm  pcculij.qma 

4 tnonccnfcuir  conecHa  poicltas  alicn-mdippclcli- 
■£lum,nccdo!ol'a  adminiliiatio,ita  Alcx.iiul.:^  fide 
vcaigalibuscol.,M.ver.i9..iildc,nu.so.vbi ait.idcm 

5 cflcfi  pater  conedlilTcrj  heuitatcmditlipandi  quia 
non  per  hoc  iurciligiUir  cogitatu  de  delicio , iucni 

' 'vofuii.  Ang.in  d.l.fi  i.Uus.d.dcd.un.in.rcc.vbictiaiu 
lmo.&  Ang.in !. fi. ll.de botivd.amnar.  Ilal.in l.cxccu 
rore.C..dccxccnr:rci  ind.Boli.uitif.  de  bon. pubi  imu. 

* 71.Gumcz.ih  c.li.dccomr.acl.nu.  i6.  v bi  hahe  * com 
munem  opinione  tellatur.  Ampliatur  hniurmofdj  eo ' 
cluliOiVt  etiam  procedat  ih  peculio. tditciitino.  Na, 

6 St  ipfiim  tpublicntisbomsniij  non  ptxlumit  publi- 
catu.ita  decidit  lV.iT.in  d.l.fi  fiiiira.5j.fi  de  vcilmalib. 
vcrl.d.qna;ro.iT.db  dam.fnfcc.Cbi  liane  ampli?rricine 
pluribus  rationibus  conlirin.it,  qncilli  coimaiia 
videbantur  diluit".  Cmnslcntcnti.l .comprobant,  ibi 

* communiter  ^ feribentes omnes,  GafKnum./.vcrfie. 
vltinio  de  qua.-it.Alexan.t1un1.49.Imol.  Rom.in  l.ii 

* filiusfam.if.cod.tit.dcfcntit  fiart-inl.  Imperator, per 
illum  tcx.&  per  alia  tura  ibi  periplum  alkgata.ft.de 
hdeicon^iniftihbatate.  6cini.ji.col.z.vcxti.j.qua:ro. 


nflitti.de  acliomb.  & ibide, 
veri.'  Tangit  ctianrhic  Angv 
& voluit  idem  Arcr.hirraCl.Malc/i.in  g|.  deciusbo- 
ha  publicainu3,|&  l.atilJime  tr.^didII,p!nrihlt^'quc^-.r- 
tionib^^s  pofl . re! a:o5  Doctbrcy  co.aiprcbatn(  Per jf. 
coftf.i  S7-ai'»iim.i.vlqiicad  mim.n.voium.4  & no- 
uillimc  hutc  fcntcntix-R-lhbfcripfit  Gomez.  in  d.  e. 
fin.dcelbntracl.mi.i4.parcx.ini.fi/S.ril}i.saufcni.C. 

7 dt bon.quarlib. vbi habetur, quod t riiiiisf.im.  nuilo 
tnlid<:ypotclhilicnarcproprict.itcnib6norri  adneu- 
.titioru  pef  contractu,  vel  vlrimam  voluntatem  fine 
• cohlehru,&  voluntate  patris,  ne  fiat  altquod  praiu*' 
diau  patriTuruovlufriiciu.&inquicretur.ibcxifa.  . 
nco^roprictario , ergo  caddiatione , &.  uniori  nonf 
pot  aUctiarc  per  dcliCtn,&  confirmat  alia  r.itione  vh 
'8  ddicet,  quiirper  tdclictii  dicitur  vera 'pcrfccft  alie-' 
natio  ,ificut  ilia  qua:  fit  pcrcbiuraClii, {vel  vlrimam  • 

9 voiunrarcm,Cx  valet  argumcmuiiftc  non  potcftalie 

nave  per  contra  ctum,&  per  vltimam  volunfarcm,er 
go  iicc  per  dcIk'in,pioiitprob.it  tcx.  in  1.  Impeiatov. 
tf.de tidcieoininii.lib.&ibi  exprehe  Bjr.jSt  Doft.an 
tiq.^f  idemGomcr.-.bidcm  rclpondctad  pa,qu.vco- 
tvauiim  pcilkiaCre  videbantur,  dcDod.  ita  conclu- 
dere tdl.irurBofi.vbi  liip.mi. 71,  • 

10  Limitatur  tamen  condufio,  VI  non  proccd.1t  fin 
le  con-  p-^culio  cailrcuiiiCV  quali  eattrenn.  Na  bonis  fii ii  pii 
am.jii.''  , p»iibl.*catis,ip<mn  quoque public.itu  pn-rninif. .Ang. 

1 q 1 d''  ,111  l.li  ii  i I us.tY.de  da  mn.  in  tcc  quem  kqiiitmNcll.  in 

fraft  b.rnnitonim,in  prima  par.2.tempori$.qHcit.2j, 
fc  tradit  etiam  Patif  lupra  cit.conf  1 1 7.C0I.  2,vol.4.'‘ 
poft  io.Ciot.infiipraallcg.l.  frater  a fratre,  nu. 3 4.fY. 
de  condit.indcbi. 

.11  Contra  t limitationem  facere  videt  id,quod  dccU 
ditlmpcra.Alcx.inl.fifilmstnns.C.dcbon.profcii.  ' 
vbilcabir,,fifiliusmcus,cumcli'ctinpoteftarcinin-  » 
fulatn  deportari  meruit,  peculium  cius,  nec  quod  in 
r'  caftrisacquiliuirjiiecquodei  militaturo  donaui’,.ui* 
ferri  inihi  debere.  Videtur  igitur , quod  in  cbfi  .'cano- 
ne non  veniat  .necuhum  c;illrcnrc,nccq«i.i(i  c.iftrcn 
le,pioufm himrationc dicebamus  &cumrcx.ad  id  ; 
auJuci;  Ii.ir.7f.fi  finita.J».  fide  vedigllib.  ff.de d.im. 
jiifcc.ii:  ,oi  Dod.de  poti  eos  Parti.  d.CQuf!  15  7.11U.2. 

' verflicmpcttex.ini. (i  filius, vol.4.-:'\,Uaiieeiiufem 
lentcnnaiulccimis  elt  Alcxand.ii.li  de  vcctig.i.  nu, 
49;  per  lor.  vui  alios  iUiducit,iSc  late  argmneruando 
hmc  inde pioic.jiiitiir.  h.inc eandem  feuteti.im  ani* 
jplcxusell  B.u.Ottofe.  i^o.l. Abb. Bal.  Aiigcl.  i'aber. 
ix  Saly.iii  d.l.fi  filius , per  cui|^cni  tex.-qucm  dicnnt 
noc.it  tilu  u ad  hoc  reputat  fing.ic  vnicum  loan.de’ 
Imodn  d.^.lidcA  cdigai.coiuin.fi. mnii. 6.  vbi  etiam 
Alcx.5:  Moci.'Bnld  tn  l.filiiisfamil.  fr.de' his qui  liint 
fuiivel  .ilic.iar;  .-V  n , d.in  n-  actiones  autem  de  pecu- 
lio,■coJ.f'cn.inlut.dcaaio,vbi  Iai.nu.62.cold'.  Boer- 
dcai.'7.mi.i8; 

12  ■ Admonet  t.rntcn  t nos  lo-Crof-fiipracit  Jocerno 
jctlc recedendum  rdi  opinione  An;',..‘x  coi»,  qui  c:us 
Iciitemiam comprubaanu.N.im  in  pt;bl.*c.:rionc  bo  ’ 
noaiiu  fili)  vciur  peculium  aducntintMn  quo  p.itcr 
noti  haber  vlnuitiudu  ,,vt  p.iulbpoU  diccimis  nuil-.  ' 
toni.igis  pcaiitum  c.isitenle.pudlic.icuiu  dcbcc  in- 
tdligi,iu  quo  rota  .idimiviltraiio  lilii  cfK 

Ratioctemm  quod  p-ablicatis  bonis  nb  p*»-!!)»!.!- 

1 3 tur  publicat  tl  peculium  ea  cft.quia  ineo  filius  j m,u 
habet  adiniialtraaonau,  icr.oupotcu  alicnaieee>n 
tuikndpycrgo  nec  delinquendo. Vt  vult  Ciot.-.  bi  fn  , 
pta.quaeianeratioccnacinpcculiocaltreli.ii; qiiafi  , 

l4Caitvcnfiiinquocum.filiUS  flubcatlibcianyadmini 
itracibncm  ,<3c.  polfitalicnare  conrr.ihemio , cn.o  Se 
' dcUaqucfidoudtc  alienare  pneiuinitur,  argud.im., 

peratores. 


* i • 


liti^,<^)ia  tefp5il^>‘Cjro^ 
3iUit)ti^ua«  f<xttnduW  qiixpi* 


^9^nfir«cufii_  _ 

JrtfeiyhQdiy^fius^ffiiin  peculibcaUrSfi 

hxted.qu;  ab  inreft.dcrc' 
^|#ntiiK<»llat.9-gl^  iti  1.  fi  infanti.  C.  d&iiu^ 
•j^Ub^ndi-  6t  idco^icustanqaatn  here$inoirmib. 
4K>nllS’iuceedct4.a.C^  vi.  dc^banC  parte  no , 


/lM<^qd>L4tcaid.&Vbm.§.aQfe6mnia»fF.dep>S|^‘ 
-fbftitiw^nfi/SfF.de  ditt^.  ^ tempor.  prafef  i.  |.  d£'Pi>* 
pi|{o.§Jf  piufiufn.fF.dc  no  oper.  nuncSodconC^ 
im.6.voiQm».8t  idem  lentit  Bart.ind.l.).  $>icd  vtriif 
*<^:fi.pd:iliam  tcx.quem  reputat  finguiarctn,id«a 
:yoiuitl3t^ind.!i:ndevcdigai.nu.6.cbl.fi.  vbi6ciam 
Paul.de  Gafit.col.fink  in  fi.  dc  hancoprnionctu  dixit 
‘communem  Gofncdvbilupranum.id.idcittvoluic 
Ang,&!lii]b.ind.l.filiusfainuu}l.i.iF.  dedam,  ihfe^. 


^ , ■TO^nhb.qaibufctm$£k^perib  bppentisyicnuit  Salyc.quinotabiliterluquiioii.nl.  fi  quia  pofihoc.$. 
' OP?^;io^*c>A*d«^^Mtrai^^u.i$.:ven^  , - 1, quem  ipfc legit pfol^c.0^ifba:'por.col.i mu. j. 

* & hanc  * communem  opiaiofl^ni  d^  Clar.  vmi  lii* 


•a^l^db^iihiia  id  pCcuiio  caftrcnfi , 6c  qu^:filius 
• Jubetplehom<^  | & liberam 

y.«dmd^iftfaiit^em  V & fepultatcm  difponcndi  > ficuc 
* i6|MdNeifam<pm^.tn  i.a.G.a4Maced.ibi,cfit  filiusfa. 
V ^^Ihenlt  pectio  vjcepafHsfiim.fungatur,&l^nc 
pa)«^.defefith|>contratiist<dpdndM^  v', 
Prio^iiMai6eii/entcntiani*,coiQmunS<iicit'Clar. 


pw,,verf.qpaeronunc.  -1.5^ 

' - Limita  quadop.itercommiitnl^deliduiex quo 
fibi  tmpouiiurpecnamortlsnatUcalis»  vel  ciuilis  • dc 
i^r  conrcquciistollitur  patfia  poteftas>dt  fildctHdd^ 
afturfui  iuri5;nam  tunc  polium  tprofitditium  cutij 
<a;tcrisbdnis'confilcacur,quiad^nire(rc  pccuUuiiit 


iajr.f[.{pta^fcnoi.q.79.vcrnquxroetUmnm6  tm  . ^vt  in  d.l.fi.C.‘deiqof.tcft.&  ncccluriodebrtjpetfihe- 
*/<:6iiMhunem'dpmeotqAiex..in  §;  lii(iiius.nu:8.  ^adfi(cu.proqaaSctftiafrcirtcx.cxprcCinni.^te4 
‘ fiF.qqbdqmrqae  iiiris.  quem  relercOcc.ibi»  numcr.4.  dc;fi  aliaucrf.  led  crfi  morte,  ff.  qiiado  aftio  dcpcctjk . 

•l31da.iCdumdtb|.2iefom.c.  8.  nu.  7.yet.hinc  .if^a-  lioeftan;cuius  verba  fum*  Icd  fic  fi  morte  patris  ,ycl 

.dij^rtationc  lui  iuris  fuerit  cflReftus  (ilius.1  de  pecur  ’ 
liointra  annu  hafres  patris.ucl  fircu$iqoebituK&  pec 
jllutcx.ita  tener, & declarat  B.illpoffGyh.ibiinl.di-. 
xlmus»if.li  patcr.ffide  cxcullp.tlit.Rom.inl.iri  finita.  , 
$.ridc  ucdjgalib.col.S.q.i.&  ibi  Alex.faltem  in  pu" 
doiurjs,nu.45>col.4quo.<:  omucsrcfcrt  Gomcfiin  d. 
c.fi.dc  cunttad.nu.  1 6.  uci  l.  aduertendum  tamc'^  > 
hanc*^  communem  opiiuober»  dicit  Ciar.ubi  lupra.^ 
' Priqrcin  tamen  lentcnti^am  indifiinefe  vcclcfici» 
& tenendam  dicit  ibid.Gotnefiadducedorcfponrio-' 


* eandem^^fiDmoHinem  dicir«  & rcquiturBolKin 
d.tif^c  bon.piibinutncr.y  t.  quiebuid  dixent  Ang-& 

Nehvbilupra.  , • ! • ' ' 

- Limitafmreeuifdacbcluno*  vtndproccdarin  ijs 
cafibttsdn  quib.  fUius in  peculio  aducmitib  hitiibe- 
Vamadmimfimtione,iftiepatrtquacntur  vlusfruftiw , 
x/N  am  hoc  cafit  f pubheatisbonis  fili),  pccill  i u quoq: 
adutmtitjfi  publicaf&prxfiimecur:  Vcluii  (i  filiofam. 

’ 4b  ahquujWntu  aliquid  rciiuquatut  ea  c6ditVonc, 

WddpM.remdemeq^t-vrusfiui^usi^h^  . ..  ^ 

^a8  ratem  fraiii^icaoniub>,t.v)iaeum  patre bliusadqiit-  ,nemBart.ind.§.fideuc(!^igalib,add.'I.i.§.leddill 

./tarntrhisehlmdUQbusi^cafib.aliilq.quamplurib.pa-  ■‘allo.ftVquanddaidio^  ^ ' 

.niinboni5adu<mritil$nC^quxnimMuvfTu^us,que*  - - ^ 

"jadmodtoadfitufin  authemexcipitur , & doab^diitH. 

';.1^.C4cbon.qu3^)ibe.  Pnercrea  fi  filiofir.  fiiodipro- 
jitittas  relida  fit  r cxiraocoaut^  yfusfrudasipattis 
yibsftu^s  nuljuscli  Autb.ytUc.matii,  6C  auix:His 

• l^ini.cafibcu  parti  tlda^ut)N^hf^ncc  etiam  ai^  ' 

r’  ritui  adminifiratio.£an.  in  l.fi.  Verfi’&  diratio. 

♦ qucin^cqmunitcr  ibiicquutur  DD.jinl.fi.ff.  deverb. 

.^i.dc  in  1.  fi  filii,  ff.  de  iniur.  & latiffimcitr^dit  PatiT. 

. \i'upra  ailegatoconfii $7.ti4m.i  5.yok4.Cuinetgoia 
' hisbonis  patri  nulla  quxratur  a'dmlnifiratio  , ofC 
^ ,yyfasftudus,rcd filiusahcnarcpoQli.vtprobatcxtex. 

‘ ihd.Auth.vtlic.matrir&  auip.^.i.& ibigl.adduccos  19 pter  fitcltatorflC|^filiopcciiliumiiqtclligiturrcU- 
- . '^(u$fimi)csr& Patif.hzcalieg.rupra cit.loco:n6n  quificiureti^initionK.Bar.in t.ulrmu. 3. tf.dcpecu. 
videri  debertfi.dclinquenao filiu^eadona  alier  * Icg.cutusoptuionbm  ditit*comflj^di)lluin.conr. 
jbdrc  prxiumatur , A ii  veniut  in  generali  cofilcatiO' 

Xie  bc^ordafa  tenuit  lo;Crot.  in  lupra  alteg.  hfmer 
itiiarrc.au.  jj.1f.de  condid.ifkicb.&  latilfimc  ideb- 
, < f^bauitidc  in  hi&nofiris termini^  ira cdlulcndpl^or 
' tito.raribmb.rcfpondit  Parifid.confii  57.pcr  tot- 
>^>\Contranumtrcnuit  Clar.ind.f,  fi.q.  'rS.vcrlic.fed 
inyduentuijs , & veti'.  icq.  in  tv’Vbi  ait,quod  it 
.Wbwscomingerettfoiteiudicaret  contra  fiicumia- 
f '|toncj>rerog9tiuz  patiix  potefiatis»  pippter  quiun 
-pMcrprxtcrturiirco.  s ^ 

'£x  adueifo autent  btmis  patiis  publicatis > peeolm 
..^fil^nonfExrumimrtpublicatum,(iue  peculium  Ck* 

^ .^eniefitt  fiucaduwtitiuin,aceti^profed^tiuQl«i. 

'.|iS;rodvrtu.ff.de  minorib.  6c  ttadidir  lo.Grot-fupra.. 
aj:' atieg.loCO.  Nam  iicct^^culiumtprofediciumdicz- 
.ImpAcriSi&eficin  dominio  patris  « l.fi  certd,  dcingl.^ 

*aj^»fnd.ei^i£attaimcn  cu  filius  f in  co  hibeat  admi- 
' ..  milratiuncrn^inbpdebctilloptiuanprdptcrdelicbi 
-tianis.i.crim&ff.debmn.l.diui  fratres,  firdeiurepait. 

^^fiaufaaiphu peculium » aufcrrcturjmaadnunir--  3rnon1pt*liH3umtamiiibcrtatbl^®J^ 
a§Bi4tio.Prnuait>f  autSalicuiusrci  p^na  eft.l.teftamC-  .dimiimngiii^O  LanoH.>GaUkikMtw^drC 

24;^.  fFwdc  manuni^  tefiam.  fcd  nullustf  punicndils  ftu.468.fic  4fi5»iftdc>V'»fig-fitpftifil>)K'*^^  AAex-tk 

CSdbC  ios  ^ '■■“■t*'! 

S.  aptwlfctocC.  * . 


26  . Scicnd.fi  autemt  cfiinprdcmi  eoaqlufibnie,quqd 
'Peculium  liccrnqnprqpfamatutceuocatci,fac\ieAijhi 

curcubcatio,  fai^a  autif  n6hpjxfoillunttir.id  ca^h 
hon  proccdif  in  lerub  futto  lobtrada  Nam  pro^^< 

27  tdeteriorotam  eiuicaodititmctnxdoq^lisc^  tf^"^ 

'uoluntate  pirciiti j admimfiratiQq£ rcuocafiepradlttr.^ 
'mituciita  tifabidic  Pau.de  ^€ln\P|.Co.in.repec.ikn/u.a* 
dus.$.fetuum  tiium  imi)tudenr.4itt.4o.ffdt  cert.pctdC^ 
probaturin  1. libcca-ff.de  pccul.  . ’ ' 

Sicutiautem  peculium  nOn  prxfiimituf  ademptu,. 

28  ita  ricc  etiam  prxlnmiturtrclidu  intdlam,cnto.H?c 
enim,qux  fad  v4un  t , prxlumi  non  poffunt.C^iapco- 


v^aafa***# »*»at 

1 4.nu.4.uol.  atMantica,de  conici£LuU.uol4ib.4^c.  3- 
; num.  24.  \ ‘ . •'  i 

^ timitatmnbt  procedere inlpBiOfCuidkW 
‘ tasinultimanolunratc.Naih  p'ec&liumtacit4  efi  fc-/  - 
quitun  n grauatus  efi  a teffarore  aliquid  alicui  dare '» 
<kttuoluitLanccl.Galiakintcpcfil.  Ctriturlo.  nu.  ^69^ 

" ff,  3c  vulg.fic  pup.  fiCstradidir  enam  A.lcx.  conf.  1 8 


ioj.nui5-uol.i.^. 

'^‘V-Shbliroitatm primo htec limitatio,, ut  nonpiooe- 


3t'j^cai)ium  t taciti  nonfitquiinirlimiuii^,  dtidatacft 
inter  Viuos  libcrtas.l;*,cff  ibi-no.Cd«^tt.eios , qui 
lib.mcr.AIekd.c6nfii8'5.nu,z5kiQl<a3xd^ 

nu.>uol,i.SV  . ^ 

SabUmiratnrfei;hndohatcUtnitadb«utprocodat 


•• 


ili 


•ora-— 


i ClatO  jiid.S  in  titde 

'pnb.bon.nu.7i.&Comcl.in  (L;.fin.dc  cootriO.  nu. ' 
i^.cum  plar.  fcq. 

Aaauicm  peculium  pncfuminir  pn>fc£liiiu>aa 
i*  *aducntitium,dc  quomodoid  probcnu.lacd  tUdidi- 
' mus  Tupra  in  cunclu-  Bona.ubi  difpuuta  eili  an  bo< 
oa  cx  tc  patiis  acquiCta  pncfumamui)  nccnc. 

COfiCLVSJO  MCLXm 

ARGVMENT  VM. 

P ec  unia  in  dubio  culus  efle  prxfumatur  i 

e 

S V M M A R I V M. 

\ 

1 PttunU  JohtiniiitJft  prsfttmuftittt^ 
a fmndu  profe^&j¥^r*fuo^fi  vaditor  ah  ipfi> 

prftiA  toHfiyiu /atriPidt  fua  propna  pacumat 

no»  communi  rmi^i^nfumitur.  Coftir.  ibid.nu. 

4 ptc$n$ia  fotiitntit  futjk  prafunitur»  ttiamjinnmpta 

Jtt  nomim  communi, 

5 Ad*mmJh‘atoralttritUfUCptcunispropriatmi£itiXnt- 

poHaptJJifit prnfuuntut ^JiWnpora  Hdmrv^rattoimt 
bona , %Mmdufiftamhakutril, 

6 Tutor  ertum  dt  fua  pecunia  t a re  fua , tW  fua  induflru 


' / ‘ lofephi  MafcarcH 


comparata  % emtpi  prafuntilur. . 

^ Fr4frrnd'  induRrmjuuuibdbaheusprater  bona  eomnm^ 
ma^  ix  communi  pecunia  acqutffifit  prafamitur. 


8 Tutor  ement JsMpttciUr  nomine pupiOi, ex puptUt pecunia 
prafuntituremer*. 

p jidmimfiratorvnmerjftatititmtni  aliquid nomineetuu 
- • de  etufdtm  vnmerfitaut  pecunyt  emtffe  prafumitur, 
AmplproecderetUam  JinuUaabaconieQura  toncur- 
rant.vt  thid.  nu.  lo. 

1 1 Aimfmfrant  aliena  negotia,  cQnenrrirtukuteonitiiurit 
de  pecunhi  alienis  fidui/St  prajiemitur . 

1 1 Emtm  rem  nomne^fko,(yfratrisaxtraneo  aequiredam, 
prafumttmr  emere  de  pecunys  iUiut  extranet . 

1 3 i^uniu  tolerata  apud  mercatorem  prafumitur  depqfitOi 

non  njutuatx^. 

1 4 Pecunte  datf  in  faccuh  deminium  non  transfertur  in^ 

depeftanum. 

I > Pecuma  ad  nsmerum  data  dominium  trUsfertur  in  de» 
poftartuM. 

Solpnr  P^^ivn^c^^ingerecafus  inter  fo* 
cios parncuUrcs,aut ffatfcs»  vcl  alias» 
ve  pecunias  Cnipiici(ercro:^ncin  merces  i aut  aWis 
res  abTq;  co,(p  fuerit  di  Au  dc  pecuoMScommunibus 
vcl  propriis:qna;Aioorirur,cuiUScnc  prxfum2toril' 

1 ]« |:^unix.  iit  certe  lolucnris  t efle  femper  prxfumif 
noncommuneS)  in  hypocheil  noAra  iciumr  Bair.tn 
Laiiu*a.Cptorocia  vbi  BaLOngularitcrpu  illum 

a^jcr.inquir»qudd  fi  vnusex  fxatrib.cmattpro  Ic  iun* 
dum,«Sc  pro  fratre  (uo»fi  tamen  in  inftrumcntocoti* 
Bcatun  quod  venditor  fuit  confeflus  habuifle  prcciu 
ab  cmSrc  nomine  luo.&  fratris  fiupncc  dixerit  dc  cu- 
ius propria  pccunia,vcJ  comuni  «quod  in  dubio pt^ 
iiimiiurdc  pcctmia  pro^ma  Tolucntis  r ita^  abalio 
fratre  poterit  repetere  parrem  pccunifpCvuit  partem 
przciiicropuKademcoodufio  confirmatur  ciufdcnt 
^diamharitate»  in  lafi  pacauis.nu.4'  0.cdma.VTri. 
iud.Sr  in  \x\a\  a(icoa.rerl<quid  f?  ndapparet.  C*  fi  qs 
aitc-vcl  nbi,3c  m 1. 1 Jubnu-ii  verf.it€  non  cf)*et  idem 
C.co.tits(i  quis  a)rc<  vel.  (ibi.  ad  id£  rcfpodit  fijoni.in 
coof.474.diAa  materdub  nuni.t.verric.cx(crumfvb« 
Madof.in  adJirdn  vab.prxTumantpin  litcra  D.  & ia 
cotif<276.vifis  dubiis.nuin.7.  vcrC  quoad  noiiuin » & 
ioconCxpi.eumiBtfratrcs  liibnuni.  6,  vcrl*&  indu- 
bioaurcRi.6c  incx)tfr.;46.  incaufa  Bafiliendium.rd. 
vcrCquoadoAauumidc  io  c6C). vifb  themate  prxdt  ■ 
Aoptuoi.  t.  vcd.de  buiutrado  cA.fic  cuam  cotuuluic 


A kx.in  confli.  i ?4*clrca  ea,dcnufb.  nu,  ^ vol  5 . & ta 
jc<p)(jl.78.difcuirishis.nu.4.vcrutamcn.  voUim.a.dc 
Dec.mconliJ.^5.nu.x.&iaconr44d.num.x.dc  ?.dc 

* in  conLdaS.m  cafQ.nuin.a.id(jue  * communiterfea* 
rircOoA.ad'critSocjun.incopf.  przrenscooful- 
tatio.iium.  t.vol.  cum  multis  aUis  ad  id  adduAtsi 
ibrcphoLudou.coaclu.ii.inillat.  6.vcrficd  quldo 
non  clTciiius. 

3 ■ .*Coutrariamtumcnfcqumusc(Uentcnti2Decda 

coal.a$5jm.i.dc  latiusNat.in  conf.i58.nu.<S.&pec 
tot.iSc  inconf.ioejuim.i  y vcrC  ooncraciupi.  Horum 
vero  opinionem  impugnat  Ftan.  Bec.  in  condi.  1 1/. 
nU'iS.CA  his  umen,  qux  paulo  pod  dicemus » coad- 
liaripoflc  videntur  inteife  jngnantcsopiuioocs* 

Coclulioncm  itaq.  ampliabis  > vt  vera  fityCtiam  fi 

4 emputhterit  nomine  cotnmunknam,&  tunc  foluC- 
tis  pccunu  empta  fuilk  prxfumcturi  vt  xciert  B.oin. 
in  ilngM^.mcip.ciiicram  rcm»perd.I.2.  vbi  Barc.C. 
profocio.de  ind.confapi.nu.d.dcind.couti.pcr  Ut 
vcotri,$.  vU.  Hf.dc  priuilxrcdi.  Bai.fcquutus  cB  Abb. 
in  eoul4d.iria  mihi, in  3 .dub.lib.  i . Dcc.ctiain  cOnC 
aiiVifb  punAo.rubnu.io.vcrf.de  in  dubio*  Sc  cooftl* 
$48oic  duobus, nu.4.  de  in  couf  442.  in  cauia , nu.38. 
quibus  in  locis  piutcsalleg. 

Secudb  vdirn  arnplics,vt  procedat,  etiam  fi  vnos 
Ct  aiccrmsadmiQidrator.oain*dc  hoc  cafU  indubio 

5 przfuniitur  t cx  pccuma  propria  bona  emiffe  *de  ne- 
gocia  gcUiUcidum  umdaliquid  in  proprio  patrimo* 
nio  habucrit»vcl  faltcm  indudriofusfuait,  vt  itfpd* 
dit  cruditulimus  lacob.Mcnocio  conf.  xa.  indp.  rc- 
fpoufum.nu.20  voi.r.  atqueplacoitclacifrirnoFrani 
Bscin  conf.  tJ3.ou.38.vol.  t. per  l.fidcfunAus.  C.at- 
biraut.d:  ante  illos  adcucrauit  Rom.  in  d.conC  274« 
val. etiam  ri.de  in  d.  cbf. 34d.  in  S.dubide  prius  his  gl* 
dc  DoA.ini.cumoportct.Cdebon.quxlib.ac  Bald* 
in  l.facnlusii  n riX.de  lur.  fif.  lib.  10.  quos  cum  non* 
rmllisait|srcfcrt,dcfcqui(ur.Alex.incdf  82.  perfpc- 
Ais  his.col.vlt^nu.i  4.Vetf.  dc  regulariter,  uol.  2.  tcric 
etiam  Crau.inconL244-poflnu.6.uctf.  etenim,  ut  dc 
intutorcrcfpouditCuina.inconf.  88.  caftis  talis  eft, 

6 ou.  I .ubi  a ir.quicquid  tnior  liabci,  de  em  >f  t in  < utcle 
oriicip»idotnnepr«Uimrcflcruum  , & fuaindufliia 
acquiriuiiic.dccxriu  pccuniarctiam  fiabinicioad- 
ipinilbrarioiu.s,quod  p)uscri*tlihil  habuiffe  peobare* 
tur,diAam  l-  fidcrimAus. 

Limitatur  primocadm  condufio>QCnon  habeaf 
locum  »quandoexcoaicAuris,dcpcz(umpuonib.ap« 
pareret  pccuoiasfui&cdmunes , dcnonfblucntisf 
quas  conicAuraspoB  alios  cnutncratCrauin  cooril* 
1 29.nu.i.deXcq.dcjn  conf  141. ouml8.ctin  coaCjji* 
Du.t2.er  elicitur  cx  ii$,ct  tradidere  Anch.in  c6f.349* 
ini%ctAiex.ind.coni.78.in  ri.uols2.cxcmpligraria» 

7 ri  frater  t qu>  ciim  nomine  fuo  > et  fratrum  nihil  ha- 
beret iabonis « niri  bona  commnnia , quxuixad  ui- 
dbamet  fuppeditandum  fatis  efle  poterant;  neq;  cfTcc 
arrifcxiDoAoriuei  aliisinduflrius.adc6,ui  pecunias 
illas  fu  pcrlucrari  potuiffet  ueririmilitcti  hiseni^cc 
aliis  carib/pciioniz  non  prxlumeicnturfolucoris»fcd 
eommune^ot  ita  polTct  intdiigi,ct  procedere  d.cfrr. 
Nat.3  }8.io  quoariicr  (emit » ct  ira  etiam  iatclUgei^ 
dum  cfl.quoddiXitSpcc.in  ttr.de  iudi.  /.fcquiturui- 
dcrc*nu.i2.et  1 3.  uerf.  ut  autem,  quem  referendo fe* 
quioirPcr.de  A nch.in  c6f.  302.niaccoa)dc  qua  qoa:* 
ctut.nu-p. uerf.ctrcaquaccum.  7 

Secundolimkanda  eftcooclunojotnon  pcocedat 

8 iaTucqretcmcntcrimpIicitcrnominepupilii:  ptxrii* 
mitur  enim  cmac  cx  pupilUpccuniis,non  fuisiutre- 
(ponsu  eri  ab  Alcx.in  conii  1 08. uifo  themate»  ctdUi- 
gcntcrcomidcratisucibis.col.  uJtitn.  poftnu.  dotafi 
drea  fcquens  dubium. uol.  i.pei  1.  Nciennias.tf.de 
ftcg.gcri.ct  9 no. Ban.  in  f.  atimenu.  C dc  ncg.gcfr. 
que  referendo  fcquiuu  D.  jBorgni.  Caual.io  ttaA.de 
tttto.ee  cuca.nu.243«uciii  ct  quando  tutor,  ptoprcrci 

icmpcr 


Depfobationib.  ■ 

ftmpcr  borrfl  c(Te  protcftari  ementt , quod  dicaremc- 
rt  de  pecuniis  proprij$,diccbat  lof.Ladoiii.in  d-con> 
ciu.sj.ind.d.iliar.in  (i. 

Tcrrio  limitabis  eandem  conci.  v't  tunc  pecti nic 
non  prz(iimamurrolucntis,qttando<pis,vrailmini 
^ Ofjcdrrniuerdratistemerccaliquid  umpheiterpro 
dnfla  vniucrrirare:namprxrumeturcmii]cdcpecu* 
niisvniuetGratiSiCxl.n  v(proponiS.C.derci  vendi. l. 
2.C.quan.cx  fac.mr.l.  curator.  C.  arbit.  tut.  vt  ex  his 
ka  conciudirFabia.de  Mon.in  cra^.dc  emp.  6c  vid. 
qu^(l.vlrnu.a.&  Alc.inIe^pon.495.nu•B.vcrl.^ccun■ 
da  c(l.&  hocelTc  quotidianum  allchtSoc.cradiFal* 
len.reg.  Hj.fallen.a.qoosinhancicnrcotiatnecicct 
Mcnoch.in  conf.80. plura  edicium.nn.a.  uerl  quini' 
}0  mo.vol.  I.  Quod  procedcreabfquc  aliquibusfcoic- 
^Tis  author  dl  lofcph.Aipra  dido  loco  > 1'ed  cxiAS  ■ 
tibusconicduns  hoc  potcll  procedere  in  quolibet 
ti  alio  adminidraret  ncgocia  aliena  ad  hoc, vi  dicatur 
ibluincdcpecunijs  alienis,  6c  noo  propriis»  vc  iradit 
Crau.in  d.conf  1 zp.nu.a.  cum  plur.leq.  vbi  plurimas 
colleait  conicduras. 

Quarto  limitare  poteris,  vt  locum  fibinon  vendi- 
ixccr.quandorcscftctqu^nratpcraiiqucnomint  liiOk 
&.  frarrisivel  cdiundi,ranqiiam  procxcrancu»  & illi 
acquirenda  venirer:  quiarunc  prdumitur empta  pe- 
cuniis illiuscxrranci,vt  ad  hocclhex- lingulam  ini. 
vlt.C.dc  pigno.  & hypothe.ira  rclponcbr  Rom.in  d. 
conf.j.rub  nu.  r.  vcri.  quod  maximi  procedit , quod 
pro  inllgni  djdo  refert  Cur.iun.in  1.  i.n.  1 r . C.de  fur. . 
eundem  refert  Crau  in  d.coof  1 29.QU.  4.  quanquain 
ibid.iilum  oppugner.GcncMtim  vcroloquetuioiani' 
& quando  in  dubio  emptio  prefum.it  facLcx  pccu* 
Ilia  folucntis.dc  emptoris,  abunde  fuptadilcutlimus 
in  vcr.emptio  conci.ga*  voi.i.vt  ibid.vtdcrc  poteris. 
Keclllcbo  in  hac  eadem  pecunis  materia , quod 
X j (equitur  ■*  nam  pecunia  tolerata  t apud  mercatorem 
prxlumitur depolita  ,nonau(cm mutuata, quod cH 

14  vcrum/iuclit  t data  in  lacculo  1 quo  calu  non  iran< 
sfertur  domimuni  in  dcpolliariuin ; & ideode  et  di- 

15  ciiur  heri  furtum  »lluc  ad  numerum  t data ; quo  calu 
. dicitiu dominium trannatum,& de  ca dcpoficanus 

non  tenetur  furti  adioue  propter  comrcctationcm; 
ira  Hal.inl.ioccndium.uu.i.dc  4.veil.cxita  quxritur. 
C.  (i  certum  petat. 

concLVsio  .jKCLxy. 

AR.GVMENTVM. 

An,&  quado  creditor  teneatur  probare  pe- 
cuniam effe  verfam  in  vtilitate  ecdefue. 
^ SyMMARiyM. 

I  ProBdti<muntmaten4^ntiampli^im9ibMbtf.  ■ 
i Qn^Hor  pffiitaridebiitptttmipn  !>  JitnditdMmvUUtd’ 
f U*n  tsiiiffidviufum  . 

3 Qrtditor  prfibat» pteuniam  cN* 

4 fktdttorqMi  rnutyQdtdttptfumam^Uam  mtctkfid  rom* 

cvm4frfamp9<diafidit.lixtioridd$tur,^i.nu.i^ 

6 Btcunindmttuofamrauttouseepta  dtbet  probart  tn  eecli^ 

jSf  vUitlaum  <Qdu<rJ.i^ . 

7 rtftigtfkam  t*>u  tur  ix  mutua prahttur  m tiut 
. vttUMtm  xtmxtrfuvi^ . 

5 li/H  tttuuM,  tff plmiwuni  foener.ititium  tjU  /biti . 

f Pnu^umutuo data  bahtnu iwtrdm udtAtniJirMionen—» 
bonorUM  tetkjifptiaw Jits  djkrdt  ,Je  actiptrepro  vttU- 
Utbtt  pro^rt tefttJU  cammo- 
• da  fiitio  rtddttmr  $bid.nu.  10, 
i I daid  tiiOutttUjtdy  vtl  VMUtrJitai  cMttjJirrmt » 

%f^p*<iini0m  mutuo  dtcip*re$inun  taxata  furmuatdtbtt 
a Jbur probart^  HrumvUlitaUmJufJieQnuerJjm. 


Conci.  MCLXV-  Jio  . 

11  PteuniaddiJ  bahthat  mandatum  ad  mipitnduna 
tirtam  futnrnam  , qut  tamt»  tlUm  fitmmam 
dtbttprobariin  vtiUtaiemteclfJiuconutrfx^ . 

13  Prwuratar  babtns  mandatum  ad  aettpiendum  mutuo 

tertam  fummamyiy  tOamJummamexetdens^nouobb* 
fOt  dominum^  mfi probetur  in  etui  vtdttatem  cbuerft. 

1 4 ^rt>c«r4/or‘  excedens  mandatum^  nou  obiigat  dominum, 

mji  tddn  quo  exctjffit^  ejiet  conftquuUuum  mandatu 

1 5 Pecunia  mutuo  accepta  a CanomeOy  ex  ordinattoneeeeU- 

JipJidJintmandaiOydH  probari  ia  eius  d^nodii  verfa, 

1 6 PffUtus  acctpiens  mutuo ^cunsa praf<mte,iji  eonfenit-tt 

(Opitulo  fibligat  capituium^etiam  finonpnAetur  pecu  • 
ma  in  eius  vtibtati  ebuerfa  %Ji agatur  de  i mmob^.  u$ 
prftiofis  alitKaJii.  Ampl.^p^dereft^agatur depretio- 
Jis  aUenAdu,vt  tbi.nu.  1 ^.CStr.nu.  io.C6HuJfo,nu.  2 z, 

18  Paptilus ebtrabh eii  ttttorts asetboritate  omnmo  obligat, 

I p Pecuniam  tn  eceUjsa  vUhtatem  conutrfam  fu^e^xtra,^» 

cauffmmutus^probandumnonefi. 

II  PraiatusbonaeecUjl: Jimvrjenti  nectjjhme abenart nb 

potefl . 

Z}  *Ptcuttia  mu  'uo  fufccpta  oh  certam,^  determinata  cau- 
Jam  non  debe!  probari  in  eeeUJtf  vttUtaUm  conuerfa  , 
Oeel.non procedere , quando  manijejie  appareret  pecu-* 
ntdineam  caufamno  fuificouuerfam^vttbid.nu.z^ 

25  Ecesejia  in  mtegrum  rcjUtuitur.mJi  creditor probet^eu- 
niam  tneiut  vulitattm  conutrjanu^ . 

16  CM tnor  in  mtegrum  rejlituitur , nijsprohetur  mutuum, 
conuerjumm  eiui  vtilitatem,-» . 

27  Bccle/ia  suremmons  debet  fimper  iSaJa firuari . 

28  BecUJia  petens  rtflitut  in  integrum  debet  lafioni probare. 

2p  Pecunia  mutuo  accepta  d canonico  mandato  Capit uUn$ 

debet  probart  in  emolumentum  Capituli  conuerfa . 

Pralatuiadbuc  viutm pecuniam  a Jt  mutuo  accepti' rt-^ 
Jlituere debet, etiamji  non  probetur  vtiletas  eccU/ea. 

J I Prf  lacus  dum  viuit,ejl  admim^rator  bonorum  ecelejip . 

}zPrfiato/fUt  pteuntam  aeeepH  ,drfun£io  ,te  netur  er  editor 
ejtslttatem  eccUfip  probare,^  boctvt fuceejjot  teneatur  * 
Contra.ibid.nu.  i^.Concil.nu.j^. 

ilStttctjfor  non  unetur  ad  debetajirpdecejbrit  1 nifiprobtn- 
tur/aSa  in  vtilitatem  teclejue . 

^6  Ecclejia  agens  ad  reuocationem  rei  alienata , debet  proba* 
rt,tp  accepit, ineeus  vtilitatem  conuerfum  non fui£e, 

McaliasTupcreodcineoduliO' 

1 11 1 nishuiusatguincmi  genere  plu- 
ra rndidtnc.ncoipc  in  conci. $ 8 1.  in  verf  ecclef.  non 
obligatur,  concl.7 1(5.  in  veri'  emptor  probare  debet, 
in  prm.6c  in  coucl.j  iB.in  verfexpenfae  in  vtilitatem 

1 ccdciiar.vol.i. Verunramencumtpr^ationun],ma 
ictia  lines  ampiiQlmos  habcatiiKC  om  aia  facile  vllo 
in  loco  queant  examinari , iedteo  fatpd  numcroco- 
gUDur  eandem  marcriam  varusih>locispcmadare, 
quodiVt  diximusiinbacconucrlionispecum^invti- 
liiatcm  Hedelix  matcrUvprucuLdubto  cxpciimiiria 
qua  qmdem  nunc  explicanda, ca  laciim  attingemus» 
qua;  m relatis condulionibus  prxtcnniQa  fuere , ex- 
tera a Icdoribus  erunt  ibi  dem  videnda . 

. Pnmintt  itaque  tnicica:ccra,£cdclix  creditor»  qui 
cnm  EcclcfiacuQtraxitjVtpecimiainrcpciciepoiUt» 

2 £cddiamq;habeatobligatain.probarctdcbc|uiun] 
mos  illos  in  iplios  ccdelix  vtiiicatcm  fuiiTc  . . 

3 EtenimisvciidicimtccdcC^crcditor.tgumoa* 
Arat,6c  probaf  in  vtilitatem  ipilus  ccdcilx  dk  vcrsii 
illud, '^crcdiditiita  lanxit.  Impcr.  luiUif.in  $.  Ii  veto 
quisautcpifcopo.inii.vbi^.m  vetb.proiecexunt.in 
auth.de alicn.&cmph  hocidemlUtuicin  auth.hoc 
iusp^reduman  IL&  ibid.glun  vcrb.piobct.C.de  fa- 
crof.ccd.quz  quidem  authentica  cH  canunizata  > vt 
aperte  patet  ex  c.  hoc  ius  porrcdum.io.q.a.  vbitext. 
aii-is  creditor  hicintdligatur»qui  quod  crcdidit»ptOr 
bat  in  vtilitatem  rcligtolz  domus  pcu  xUide.  ibiquc 
Arch.nu.9.vcr.in  gio.$  t.  extra  duit,  hoc  clTcfpeua- 
Lc  m ccddia»vt  creditor  probet  i quod  ctii  eilc  bene 

notaa- 
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notandum, inquis  in  ^-pen-rupci  vcrb.in  vtilirarg. 
de  fidciu.Gc  etiam  placuit  Azoniiin  fum.d.ti.deaJic 
na.&  emphy  nu.i.in  fi.  ad  idem  rcfpoditCard,  Zab. 
in  c onf.  5 i.tcriatim  lupcr  fingulis.col.6.in  4.  q.quod 
iSc*  omnes  iuris, tam  Pontificii,  quam  Csfarci  inter- 
pretes tradidere, iili  in  e.  i.dc  depof.&  in  d.  e.  pcn.  de 
fidciuf  liiinl.ciuuas.ft.fi  ccr.pct.in  primis  glo.liipcr 
vcrb.nonciuit.-is.pcrLi.C.dcfol.&lib.dcb.Jib.  1 i.l. 

h praedium. C.dc  prard.mino.&  d.auth.  hoc  ius  porre- 
^um.Bart.nu.  i a.vcrf.quaro , quis  habcatBal.  col.a. 
oftnum.2.vcrf.quxritglo.liom3n,col.3nom.7.iti 
.Alcx.colum.i  .num.  XO.&  laficolum.s.nu.  14.  veri! 
nunquid  autem. idem  concludit  Ang.  in  confil.i4S« 
quiaomnedatum  optimum. colum,  j.poftnu.j.vcrf. 
tertio  eft  videndum,  pcrnot.a  Dofto.  in  d.  e.  pen.  de 
fideiuf.  & hanc  conclufionem  pluribus  confirmat 
Soc.fcn.in  conf.iv.vifispr*didis.nu.2i.&fcq.  verfi. 
eft  ergo  aducrtendum.vol.r.&  Ruin.in  conlids.vifa 
& bene  intellcaa.num.y.etvolum.  1. 

Conclufionem  hanc  velim  amplies  ,vt  praecipue 

4 procedar!  in  mutuomam  nifi  creditor , qui  mutuo 
dedit  pecuniam,  probet  eam  inipfius  Ecclcfi*  emo- 
lumentum fuiflcconuerfam,  proculdubiorudcubct.- 
ficfentitlnuo.ind.c  i.num.2.dedcpof.&  ibidem  ce 

* teri  *ocs,&  in  d.c.pc.  & alij  nuper  ad  coclufionis cor- 
roborationem citati : & fancitum  cll  relatis  in  iuri- 
bus,5c  placuit  Rcdo.intraft.dcrcb.ccclcfnon  alie, 
incaqusft.curmut.oblig.  cccld./.  i.nu.9.io.&  1 1. 

* vbidc-commum  A idem  in  quxft.de  reftit.  in  integ. 
^.6.num.S. 

5 Cuius  ampliationis  ea  ratio  eft.nam  prxlati  funt 
promptioresad  recipiendum  mutuum, & foencra ro- 
res promptiores  ad  dandum  mutuo,  vndeli  indiftc- 
rcntcrtcncreiur  Ecclcfia , tunc  facile  bona  Ecclefix 
alienarentur , merito  igitur  hoc  cafu  fuit  fuccurren- 
dum;  prxfcrtim  cum  idem  fitdifpoiitum  in  ciuitate, 
in  d.  l.ciuiras.fic  inquit  Abb.in  d.c.  1 .nu.p.vctf.  ratio 
fpccialitatis.  dedepofi. 

Qiix  ampliatio  in  primis  debet  inrclligi  de  mutuo 

6 focricr.uitio  t in  odairn  focncratorum , & vtilitatem 
Ecclefix,  vr  fenfere  Hoft.loan.And.ac  exteri,  in  d.c. 
j.dcdcpof.vbi  Imol.poft  nuin.i7.vcrf.fcdiuxta  prx- 

* did.tcftaturhancclTc^  communem  Dod.  feti  tenti  5, 
cui  adhxrcrc  videmur  Accutf  6t  Bartol.  in  d.  1. 1.  & 
e. fi  aduer.crcdi.Cyn.ctiam  in  d auth.  hoc  ius  porre- 
dum,nu.  S-quos  refert, & fcqmtur  Soc.fcn.in  d.  conf. 
1 5 .num.i6.vcrf.quinto  proba  tur.volum.  i .fccus  clVe 
dicens  in  mutuo  grarisconcclfo.  Quanquam  innoc. 
in  d.c.pen.  aliter  videtur  fcntire , dum  dixit  indiftin- 

7 iJcecclelia’mt  nunquam  teneri  ex  mutuo,nifi  pro- 
betur vcrlio.  cuiusopinioncm  fequi  fortafle  iurico- 
rrarium  non  clTctiCum  raro  conti  ngerepofiit , quod 

S mutuum  t non  fit  fcenciatitium,  vt  docet  nos  expe- 
rictia,dc  vtinam  non  clfer,  cum  uimis  magnis  vfuris  > 
dee.  ve  vtar  ciuidem  Imoix  verbis  loco  uuper  citato. 
Innocentium, et  Iinol.rcfat,ac  fcquitur  Arius  Pinei. 
inrcpct.l.i.C.dctcfcin.vend.par.j.c.  1.  fubnum.  ?i. 
et  fcquen.  verll  fcd  quanquam , et  uerf.  ego  i primis 
«annis,  num.jz.hanc  iententiam  late  ruetur;  fic  inteU 
iigens  in  omni  crcdirotc.l.  i.C.ii  aduer.crcdit.&  ibid. 
concordescirataurhorcs,  de  qua  re  tamen  diccdum 
cft,vrinira  maircra  conclulione  dicemus  de  hac  ea- 
dem materia  in  perfona  minoris,in  i.limit. 

Secundo amphaturconclulio , & vna  fupradiifta 
P ampliano.vrhabcatlocum.ciiamtquando  pecunia 
hm  mutuo  data  lingulari  pcrfonx.quadibcram  ha- 
bebar. porcftarcm  adiuiniftrationis  omnium  bono- 
rum Ecclefix  , & fufcipicndo  mutuum  dixirft  fulci, 
pere  pro  vtiliMtc  Ecclefix:  nam  etiam  nmCtcnctur 
crcdiior  probarc.pccuniam  fiiillc  verfam  in  vtilitarfi 
Ecdefix,  ita  leniit  Inno.in  d.c.pcmcol.  j.  fijb  num.i. 
ver.ciuitas  tamen, vel  ccclcfia.vbiconcludit,q>  nun- 
qu4ccclefia,dc  ciotios  obligatur  at  conuaituadmi' 


niftrationis,nifi  fit  vetfum  in  VtHitatdtn  ecclefix, uel' 
ciiiitatis, cuius authoritarc permoti,  ita  etiam  tradi- 
dere Pctr.ab  Anch.4:  A nt.a  Burr.ibidcm  illc-num.y. 
vcrf.fccudo  cafu.ibi, fallit  in  ciuitate,&  ecclcfia,  dee. 
hic  rubcod.num.Avcrf.omniaprxdi^la, quod  ea  ra- 
tione confirmatD.lacob.Mcnoch.de  arbit.  iiid.lib. 
i.ccntu.)  .cafii  43z.num.20.  verf.  Icptimus  eft  cafiis» 

10  quoniam  libera  bonorum  adminiftratiofnon  fe  ex- 
tendit  adhuncadlum  lufcipicndi  mutuo  pecuniam» 
cum  hoc  modo  videatur  fnifta.qtixdam  donatio  illi 
creditori ; et  ficultas donandi  non  includatur  fiib  li- 
bera bonorum  adminiftrationc.l.fi  creditor.  $.  Late. 
ff.de  admm.iu.  et  in  fpccic  refertita  lentircRim-fcn. 
in  d.lciuitas.colum.  vir.  verfi.  et  hocideo  requiritur. 
ff.fi  cerr.  peta. 

Subampliaturampliatiohxc,vtcoincafu  procc- 

1 1 dat,vbi  mutuum  f ftiiflet  faftum  canonico,  vel  mo-' 
nacho , cui  non  fuit  taxata  ab  ecclcfia  fumma  pecu* 
niarum  mutuo  accipienda,  fcd  ifte  habebat  adraini- 
ftratioucm  alicuius  vilix , vel  alterius  rei  cum  libera 
potcftatc,  et  mutuo fiifccpit  pecuniam  afferendo , ve 
fupra  fe  pro  vtilitarc  illius  vilix  fufeipere ; n5  et  hoc 
cafu  creditorem  teneri  probare  vcrfioncm.affcucra- 
uit  Mcnoch.in  d.cafu4J  z.num.3  7. verf.  fextus  eft  ea 
l'us,ca  ratione, quam  lupra,in  relata  ampliatione,  di« 
ximus. 

Temo  amplianda  eft  conclufio,vr  eo  magis  lociS 

1 2 fibi  vcndiccr , quando  f mutuum  fuit  fadum  fingu- 
iari  perfonx  habenti  mandatum  ad  fufcipicndfi  cer- 
tam fummam  , ledillc  excellit  modum , accipiendo 
maiorem  liimmamrctcnim  et  tunc  creditor  omnino 
tenetur  probare  illud  plus  fuifleverfum  in  vtifitatS 
Ecclclix;ita  fcripfit  Inno.in  d-  e.  pcn.  in  prin.  vbi  per 
illum  texr.  concludit,  quod  fi  proCuracotd  domino 

Ufreccpit  mandatum,  vtrccipcrct  certam  quantitate 
mutuo  vTqucad  certam  fummam , quod  procurato-  ' 
re  recipiente  intra  fummam  obligaret  domi  num : 
vitra,  non  obligaret  dominum:nifi  in  quantu  id  pro- 
baretur verfum  in  vtilitatem  domini,cxeo»  qubdin 
recipiendo  vitra  fumipam  egreditur  formam  man- 
dati , et  fic  quod  recipit  prxfumitur  contra  inandatfi . ‘ 
rctiqcrc,  ideo  dominum  non  obligar.arg.c.cura  dile 
Aa.dcrcfcript.concludcn5rcgulam,qu6din  quantu 

14  procurator  f aliquid  prxtcr  , vel  contra  mandatum  • 
agit , in  nihilum  |bljgctdominum , nifi  illud , quod 
agitprxtcrmand|^m,cffctncceflarium,hoc  eft,c6- 
fccutiuum  madaroiVt  fi  mandatum  cQct,  quod  rem 
vcudcra,caucndodeeuiflioncobligafet  dominum 
l.Iul.H.fi  procura ror.tf.  de  aff  .cmp.cx  hoc  dicens  idd 
Imol.cautum  debere  efle  contrahentem  eu  procura- 
tore, vt  madatum, et  procuratorium  infpiciat , ne  vi- 
tra viresmandati  contrahar»  cum  dominum  fibi  no 
obligct-Innoccntij  do<ftnnam  fequuti  funt  Anton.i 
Burrig.ind.c.pcn.fubuu.d.vcr.  tcttio perlitam decre  .. 
talcm.ct  ibi  Abb.nu.  7.  in  fi.  ^ 

Subamptiaturhxccad6ampliatio,vtverafit,Stli 

1 j illa  tringuJarispcribna,vcluti  canonicus,aut  mona- 
chus pecunia  mutuo  fufccpilfetintrafummacxordi 
natione  ccdcfixlurcipicnda,  fed  fine  mSdato : nam 
St  rfic  creditori  inciibit  onus  probandi  eam  lumml 
fuifle  vcrlam  in  Ecclefix  vriliratan,uc  placuit  ^|iir. 
in  d.c.pc.col.pcn.  fub  nu.9.ucrr.2.cafti.*arcribcnda.n. 
eft  culpa  creditoris  facilitati,qui  mutuu  conceftifno 
habenti  facultate  accipiendi,  ctobligadi  Ecclcfiaad  . ' 
cius  rcftitutioncm,ut  inquit  Menoc.in  d.caf.432.nu. 
i.ucrf.nonuscftcafusifccusfi  mandatum  haberctiUt 
egrcgibdcmonftratSoc.fcn.ind.conl.15.fubnu.25» 
ucrl'.  2.  etiam  probatur.uol.  I. 

Limitatur  nunc  primoloco  eadem  conclufio*  uc 
locum  fibi  non  ucndiccr,quado  pecunia  fuitmutua 

1 6 data, tf  relato  plente, ctcofcnticnte  capitulo,ctagac 
de  alienandis  bonis  roobilib.ininimepictiofisipiius  . 
Ecclcfia;  pro  rautuiiclUtutione ; hoc  namqs  in  cafu 

cccditoi 

\ 
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creditor,  qui  mumo  dedit  >nccdTc  n.6  habet  probare 
pecuniam  fuifiTc  verfam  in  vtilirate  Hcclcfiat.fic  aiTc- 
ucrauit  Abb.in  d.c.pcn.fub  nu.^.vcr.  aurpotcU  fatif- 
fai } per  illum tcxt.de hdciuf&ind.ci.col.vlt.rub 
nu.9.vcrf.&  videtur  hic  Jnno.  de  depoli,  ad  idem  rc- 
' rponditCard.7>abind.conlt7i.col.  pcn.  verf  fecun- 

dum hocintelligo  /quam  limitationem  rationibus 
corrobor.1t  idem  D.Iac.Mcnoch.in  d.tra(!i.dc  arbit. 
iud.lib.i.ccnt.5.cafu4?i.nu4.S-5c6. 

Qujc  limitatio  ampliatur,  vtcriam  vera  fir.quado 
J7pccunxat  fuit  mutuodata  Prarlaroconfcnticntc ca- 
pitulo. & agaturdcalicnadis bonis  Ecclcfiximmo- 
cilibus  pretiofis-mamidc  riinc  creditori , no  cft  ncccf- 
fc  probare  pecunia  tuiOcin  Ecclcncvtilitatcmcon- 
Qcrlam » vtgrauiinmi  tradidere  Icribcntcs : in  primis 
Bar.in  d.l.ciuitas.nu.  i j.ff.fi  cert.pet.&  in  d.auth.hoc 
ius  porredum.nu.  i^-Cdcfacrofccclef  Ant.aBucr. 
in  d.c.pcn.nu.9.  verf.  H aurem  mutuum  contrahitur. 

' • Imo.ind.c.r.fubnu.i7.vcrr.quidcrpodiccndum?dc 
dcPon.Paul.4  Caftr.inconrjj8.primoquxmur.col. 
a.ujb  nu.  2.  verf  ad  hoc  rcfpondco.  vol.t.Soc.iicn.in 

d. conf  15.001.6.00.15. poftvcrf.hxcautcm  conclu- 
fio.vol.i.ubi  vcrl.tcrtio  probatur,  id  probarex  co,qd 

«Sitaaiam  Gtdifpofitom  in  minore,  & pupillocotra- 
hcntccum  tutoris  , dccuratorisauthoritatc-,  vttunc 
obligetur  minor, 5c  pupillusmcc  fit  ncccflarium  pro- 
bare verfum  in  utilitatem  minoris, aut  pupilli, p not. 
in I.ncmm cuin'1. fcq.ff.de mino.& ini  i. iT. li pupil- 
lus. fF.  quod  iuftu , perqux  iura  ita  determinare  aicic 
• 2^batcl.in  d.c.  i.de  depof  & hanc  cflc*communcm 
opinionem  dixit  Didac.Couar^ib-s.uariar.rdblut. 

e.  1 7.fub  nu,  j.  uerf.  cxtcrum.camqt  .iliis  authoritati- 
busconfirnTatMcnoc.ind.calu4ja.fubnu.  1 j.uerf. 

k contrariam  itaqi  opinionem,  quorum  opinione  ful- 

• cittcx.ind.c-pcn.de  fideiuflC  &.  quod  extra  cauli m 
ip  muruitin  alicn.iiionc  bonorum  ccclcfiafticoru  non 

teneatur  quis  probare  pccunii  in  rcmEcclcfixcflc 
ncrlam  relpondir  Dec.in  conf.  s6.  pro  tenui,  fub  nu. 

• S.ucrf  tertio  principaliter, ubi  * communem  dicit, 3c 

• ita  tnagis*com muniter  fcnrircDoil.in d.c.  t.dcdc- 
pof.tcftaiur  Arkis  Pincl.ln  repet.l.a.p.ir.i.  c~4.flc  ult. 
nu.70.ucrf.comprobatur  hoc.  C.  de  refein.  ucnd.ubi 
alios  concordes  citat. 

eo  Incontrari.im  t dcfccndcrcfcntcntiam  Car.  in  d. 
C-pen. col.pt luicrf  dico  tamcn.Abb.ind.c.  pcn. fub 
nu.4.ucrfaut  enim  proptcr.de  fidciuf  ea  ratione  per- 
lli  motos, & addudusiq  li dirctU*  non polfunrt  Prcla- 
tos,  de  Ecclclia  aIicn.ircbona  ecci.  fmcurgeti  necef- 
iitate,ucl  ctiidcnti  luilit.ite.c.  line  exceptione.  1 z.q. 
2,  fic  nec indircdcrccipicndo  mutuum  , occafionc 
cuius  oportet  pcrucnirr  ad  diftraflioncm  bonorum, 
argum.c.cumquid  un.i  uia.dcrcg.iur.  in  (cxto,&pcc 
alia . qux  ibidem  ab  eodem  Abbate  referuntur. 

Cattcriim  4 priori  opinione, qux  ut  diximus  cornu 
• ni^cft.nonuidcturclTc  rcccdchdunijnuamctiacon- 
firmauitRol.iVal.in  conf.41.  primoquidcmalpc- 
£tu.nu.56.nol.i  .&  ante  cum  Dee.  in  d.  I.  ciuitas , lub 
. nu.6.uerfrcm.inct  crgo.ft.fi  cet.pct.  quo  in  loco  plu- 
res affert rcfpbnfiones  ad  illam  Abbatis  rationem, 
<)uas  tamen  refellit. Mcnoch.in  d.calh  4jzjiu.  io.de 
leq.  & ibi  utriuiq,-  per  nonam  d fe  excogitata  diftin- 
*2i^ioncui,opinioncStiictur,f&c6nciliat.inquicns,Q> 
autaliqu.ilubeft  Coniciftura 'fraudis  in fufccpto  mu- 
tuo I & runc  qucmadmotluin  impediretur  alienatio 
bonorum  immobilium,  ita  Se  obligatio  ex  fufccpto 
mutuo, & hocin  cafu rc£fc  fentit  Abbasraon enim 
cum  illo  adniirtgdiim  cft, quod  eo  i pH>.  quod  Iulee* 
ptum  cft  nniruum, fit  fraudis' liifpicjo,cuni  prxfumc* 

* dum  non.fit  torum  capitulum  uoluille  dclmquae. 

Autecftatomnisconicdura.iSc  liifpicio fraudis, de  ^ 
tuncrede  fentit  Dcc.quandoquidcm  minor, de pu-  ' 
pillus.  quinonpuccft  fine  decreto  alienare  immobi- 
lia; auaincQ  cUin  fui  tutoris  > ud  curatoris  confenfu 

\ % 
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rede  mutuo  fulcipir  pecu  uiam  .l.ucruin.  cum  1,  feq~ 
ff.dc  mino  & 1. i.§.li  pupillus,  ff.  quod  iulTu. 

Olli  priori  V'  luerit  adhxrtrc opinioni,  ea  Ijjbitm- 
pliare  poterit, vt etiam  procedar,  vbicunq:  mutmuiu 
fuit  fuiccptum  obccrtam.de  determinatam  cauJain: 

25  nam,&  mnef  non  cft  probandum  a creditore , 'pecu* 
niam  fuifll*  verfam  in  ca.ui  caulatn  , yt  placuit  ImoJ. 
in  d.c.i.poft  num.i7./ub  vcrliDom.vcro  Auron.dc 
dcpofvt.rcicda  opinione Butr.in d.c.pcn.fub  num.o. 
vcrl^dc  hoc  tempero  verum,  de  fidem ft. quod  placmc 
Redoa.in  eodem  trad.de  rcb.ccddi  non  alicnaivii». 
quxft.de  rcttitut.in  intcgrum.S!6.num.S.  cui  accedit 
Oddus  in  trad.dcrcftitu.in  intcgr.par.2.  q.-5  t-  att.  5. 
nutt).54  vcrf  quo  retento.  , 

Iftud  tamen  declara  prout  intclliglt  Mcnoch.in 
d.cafu4?2.fubnu.i4.vcrfcgu  dicerem,  vt  verum  no 

^4  fit, quando  aperte  liquet  ipfam  pcciini.im  t*noacllc 
verfam  in  eam  cautam  ; tuac.enim  procedit  opimo 
'Biitr.  fccus , vbi  fumes  in  dubio ; de  hoc  caiu  vera  clt 
ampliatio  tradita  ex  iinolx(cnrentia,cu  pr®lumen- 
dum  non  fitprxiatum,  capitulum  in  aliam  caularu  ■ 
quam  i t'c  determinatam,  impcdillc  luaimain  lii.im. 

Eadem  prior  lententia,  liimtatur,  vt  no  habear  lo- 
cum,quando  appareat  de  non  vcrlionc  in  vtiUVarctn 
ccclcfix  , dt  ob  iulLim  caulam  ipla  Ecclclia  poscrcc 

25  rcftitui  in  integrum ; tuae  enim  rcftitncnda  cfit  fi 
iion  probetur  verfio  pecunic  ab  iplocrcdiioic  inip- 
liusEcclcfixVtilitatc  .Etenim  qncadmcHium  fi  mu- 

26  tuum  fadum  Iit  f minori  eu  autljontat crutoi  is , vqI 
curatoris,. non  tenebitur  minor  latis  ipii  ctediton  fa- 
cerc,fcd  inintegrum  rcftuucuduscru,  mfi  probetur 
verliim  mucuuni  in  illius  emolumentum,  vt  proba- 
tur ex  referi  pto  Auton.inl.i.&  imper.  Gordia.in  1.2. 

27  C.fiaducr.crcdii.lic  dcinjEccIcfia,  quxiurc  minoris 
debet  fe m pcrillxla  feruari, vt  inqu  it  A le x.  1 1 1 .1  n c.  i . 
de  in  intege,  rcftituc.  hoc  idein  ftatuendum  clfc  duoit 
Cyn.in  d.auth.hoc  ius  porreduiu.in  7.  q.  nu.  6.  C.dc 
lacrol^ccdefarg.l.iubcmus.  C. eodem  tit.dclacrofi 
ccd^&  dicarum  legum. i.  & 2, C.liaduCrf  credito, 
hxc  igitur lumma  eft , vt  Eccicfia  re ipla , non  tenea- 
tur, liicftiiutioncin.petat  ,i>ili  prob^tucvcrfioacre» 
diturc,dc  iu  hae  ientcnti.!  vna  eii  Cyno  refidet  Imo. 
in  d.c.  i.poft  nu.  1 7.  verl.quid  ergo  dicendum  i de  dc- 
pofi.quoin  locoreftrtica  polle  inielligi  ca^iu^  dixe- 
re Inn.in d.c.  1. de  ind.e.pca.iSc gl.ind.^di  vero, quis 
aut  Epileopp  in  vcrl.piofcccrimr.  de  aliena  n.  & etn- 
phy.idcin  leniit  Dcc.in  d.l^ciuitas.fub  au. 7.  verlie.  ii 
caihen  Eeclelia.iSc  nonnulla  in  hanc  deducit  Icnten- 
tiain  Dom.Mciiocli.ui  da;ali4j2.nu.  1 j.  verfdecla- 

23  taiui  hacfcntcniia,liibiungcns,  nu.id,tunc|ixlione 
ab  Ecclclia  efle  ptobatidain , Si.  quidem  manifefte,' 
tcfte  Bur.inc.i.nu  4..dcininicg,  reft.  5c  Corn.incof. 
1 8 i.nu.  5 ^ .V0I.2.  & eandem  Ixfioncgraucm  cfte  de* 
bcre,vt  idc  dixit  But.in  c.auditis.mi.  . 4.  de  tninrcgr. 
lafiu  conf.54.nu.5- vol.  I.de  Bcro.in  conf.  ja.nu.  10. 
vol.i.  dequanos  ahbi. 

Secundo  locoJiiniranda  cftipfaconclufio,vcnon 

29  procedat, quandof  mutuum  fuitf.uftfl  fingularip«- 
lbnx,utuni  ex  canonicis, aut  uni  monacho,  cui  a 16- 
iqcapitulodacalit  facultas  luiciptcnduilaiu  certa  rn 
lumniam  a/cinuiuofufccptani;ninccnim  aeditoti 
nonopusqft  probare  pecuniam  illam  fui  ile.  verfam 
in  vtilitatcm  Ecclcfi^nta  docuit  Abb.in  d.c.pcn.fub 
nu.7.vcrf.quandoqucmuiuumcxeo,qu6d  hoccalii 
mutuum  Videtur  ipliEcciclixfaiftum  , & ante  cum 
idem  dixeranegliin  vcrb.ityvtilitatcm , & Anch.nu. 
9.quibusajcccditSoc.indconl.i5.1ubnu.2S.va£fe- 
cutido  etiam  probatur , yol- 1 • 

Tertio  limitaturcadcm  conci ufio,vt non  habeat 

30  locum, qn  f pecunia  fuit  mutuo  f ufccpta  a folo  Fix- 
lato,qui  &.  tcpoic  reftitutionis  faciende  vi.uit,  qui 
rcftitucrcp6tabfc],alicnatione  bouoro  immobiliu 
Ecclcficrctenim  nec  hoc  cafu  creditori  onusiuciibit 

/oJij/brMaJcarJi, vol.i.  Ss  prob.ia- 
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pjobSd j pecuniam  fiiiffc  verCun  in  Ecdcfix  vtilifa- 
lenj.fic  cradid.it  AUbin  d.cappe/i.  rubiiu.6;wcrj:  aqi 
mutuum  fuitrcccpturo.pctillurn  tex.&ca  etiam  ad- 
? I dudus  ratione, qtfoniatPratlatus  ,dutn  viuit  ,^(1  ad- 
minidrator  bonorum  Ecclcfic,5c  dcfrudibiwpotcft 
dirponerC)  cxceptaalicnationcimmobilium.cap.is, 
cui.vbi  gio.de  cleclio.  in  6.  & in  c.  cum  nobis*,  fn /in. 
eodem  tit.de  eiccito. 

Subampii.«ur  Ijtc  limirario.vt  locu  fibi  non  ven  • 
>z  di  ccl,cjuandotPr*i-'tus  tempore  rcftitiirionis  /acic- 
dae  non  amplcus  viuitf  nam  tuccrcduorincccflecflc 
verlioncm  probare,  v.oluit  Innoc.inc-i.  dc/olutio, 
j i quo  in  loeo  inquit  tiucedTorem  non  teneri  addebi^ 
ra  contra  (Cia  pet  prxdcceflorem  , nifi  probenturilla 
vcrla  effe  in  vtilitatemEcclcii®.  idem  innuere  vide- 
tur Butr.in  d.c.pcD.liib  eodem  nu.9.  vcrl'.fi  autem  rc- 
cipitur,3c  Paiil..iCaltind.conf:;j3.fubnn.i.vcrf  Q 
veto  nui  Ium,  vol.i. 

Coiitranai»ttucnujrfentcmiaHofticn.&  Gul.de 
Cun.quOs  refeicdo  fequitur  Abb.vn  d.  c.pcn.  lub  nu. 
7.vcrii  LedHoft.  quorum  Icntcntixrceti.irubfcripfc- 
tunr  Card.ibi.coi.4.vcr(idccimoqaxrD,&  Aneh.nu. 
9.qui  ad  ita  teniicndum  permoti  lunl  ex  d.  e.  pen.de 
fx  d.c.i  .d«;  t’oIu.&  ex  alijSjVt  per  Abbate , vbi  fupra. 

C*vtcru  in  hac  icribcntin  di.flcnfionc  Mcnoc.poft 
quam  iiiUulit.dr  rndiradca.quxpo/lcriorcin /cque- 
?5  te^liu.im  prole  adducunt,dlcit  idclleiudicjs  } arfai- 
ttiorelinqucndum,qui  iudex  potent  conhdcrare.an 
ittcprxl.ituscofueucm  hoc  modo  lumcre  pecunias 
mutuo, de  c,\ pendere  p UccIcii.t  vtilitate:  coiifidera- 
biiet.anfumma  Iit  magna  an  tenuis,  ita  vtverifimi- 
Ic,  Iit  eu  mutuo  lumpiillc,  & impendi iVe  ad  Ecckfix 
vtilu.atcm,  & n verilimifchocaillit  proiuinciabit^ 
crcditotc,cuiniriiuc  Ecclc(ialatisfaceret,locupkta- 
ret  cudusiatlura,aducrrus,dclcgcs,&rpncm  natu- 
jalcuta  Meiioch.ind.cafu4?i.nu.Z4.vcrr.«goccrte. 

Quarto  hiniracur  conclufio,&  dcclararur.vt  pro- 
cedat,qh  creditor  agere  vellet  ad  pecuniam  mutu.a- 
tam  tunc  enim  ex  eo  probarctcncfur  vcrfioncnijqd 
jpliuslit  fund.Tmenium  adoris  ad  victoriam  obti- 
nenda  nijleeuslicrcdnort  no  agat  ad  pecuniam, l'ed 
Ecclciiaad  reuocationem  rei  .al  ienaix, voles  ex  hoc 
capite  rcuocare,  quia  quod  ille  (oluit,  non  fuit  ver- 
fuminvnhtatcin  Ecclclix;  nam  tunecnam  fi  limus 
incahbus  , in  quibus  creditor  tenetur  probare  pecu- 
niam, vetiam  in  vtihtatem  Ecclclix.ipla  Ecclcliaic 
nebitur  hoc  probare, per  tcx.de  quod  ibi  not.  inl.ci,q 
^icir.ri.dc  probatio,  eum  vulgat,  ita  declarat  Sop. in 
fl.conl.i  j-uu.ip.yctf./exto  probatur,  vol.i, 

CO^NCLrsIO  ^ICLXVL 
AR  gvmentvm. 
Quomodo  probecur,pccuniam  in  EccleCx 

vcilititem  fuiffe  conucifam» 

^ M M ^ ji  j y M. 

} . Pttunttm  fut£i  coniftrfamin  vfilitdtem  EccUJia  conif 
P^<tpt>npi$ombui  pfoba^uf. 

t %Snutuwn  dutum  alato  , vtti  , Hon  per  conte £iu- 

commodum  vtrfum—, 

S inflrjimentum  dicens^^tebd  talis  dedit  pecuniam  Pydato, 

non  probat. 

^ corporeo  non  percipitur , 

^ ^ prolat  Iniens  de  bisy^up  fenfu  nonpertipit,non 

^ ^ mfntt  fecit  ujlamtntumfdes 


7 Pecunia  exto probatur  invlilitatem  BcehJU^nutffil^ 
'ofinditur  tusu  temporis-  quo  contr/txjf , EcelefamsUa 
picuma  opus habutfi.Qontrcdeftnditur abii,  nsu.%,- 
p Ptcuniam  recipiens  nomine  nlieno , qttibifs  taftbus  obiij^rt 
dominum , etumjinmt  appareat  in  eiut  entblumfntum 
conuerfa^ 

10  Pecunia  quando  verfa  Jstinvtilitatem  EcfkJIa  ,iudith 
arbitrio  rilinquitui*. 

} 1 Pecunia prajitmituf  verfa  in  vtihtatem  Ecclepa  y ficum 
pecunxafumerctur  ifJareUquoindij^ebat  ,tX indigen- 
t/J  eefaufl . ' 

1 2 Exptftfa prafumitur  fafia  abeo,  qui  facere  trntbatur. 
Idem  fi Ji  naturaliter  de  hoc  confiet,  nu.  1 J. 

1 4 y tuere  naturaliter  nemo  fine  alimentis  'pote  fi, 

1 5 Ecclefaji fatim  po^  ptemniam  mutuo  acceptam  fund» 
emit  ydepicunta  mutuata emijft prafamitur  , innu- 
mero 17. 

16  Creditor  muttio  dans  pecuniam  profuratori  Eeelejue  ob 
aliquam  caufam,  debet  probare,  catfdni  veram  fuijft, 
ir  in  eam  verfam^ . 

\%Pec:tns.imin  Ecclejip vtihtatem  fuijfefomitrfamproha- 
tnrpsr  confe]}iomm  'PraUti. 

Pecunia  tunc  demum  confefiont  7ralali  Ecclejiacom* 
modo  ceJfsJU  probatur,  fi  alia  coitieilura  concurrunt,  ' 
20  Prabibstum  v&te/l  aliquid,^  certo  ca{it  permijfiim , »01» 
flatur  d i£io  ajjirenti  daft$m pirmiffitm  fubtffi. 

X I <J/>i  trita  debent pTobartdkeOyCuidonaljio  ab  Eccltjia  f a- 
£ia  fuit. 

xzCenftfioPralaii  per  modum  voluntaria  iurifdillionit 
non  debet  prdtudtcareEccU/ia. 

23  Corifejjio  Jindtci  a P illato  canp^futi  ad  certam fummam 
pecunia  mutuo  accipiendam  , probat  eam  in  vtihtatem 
Ecclfiaconuerfam,inhu,x^..f 
Declaratur, qupd tamen  ifio  cafa  debet  creditori  fatiijieri 
dt  frufhbsts ,non  autem  de  ahenattont  bonorum  EecU-  • 
Jia.tbtdemnum.x^. 

Contrar.tbid.nu.z6.  Concik  videtur fofft  coOi^i  tx  didit 
eodem  n u . in  f. 

27  Pteunif  modicafummd,mutuoa  Prfato  accepta  in  vti-  ‘ 
litatemEcclefnypraJumifurcontierfaj..-.  ' 

X%  Pecunia  EccUpp commodo ujjijlc pr^fumhur , fi dpreAo, 
iS" prudenti, ac  in  vtihtatem  (onuertere  fohto  admini- 
firatoremutuofumptajit.  • 

29  Pecunia  in  EccleJ^  vtihtatem  conuerft  pfobatur,  etiamji  t 
qfiendaturtam  intemporalem  vtihteUerh,vrluti  mbna- 
cborim  vefiitum piiJfeconuerfant-J', . 

^oEccUfiit  depecunia  in  temporalem  vtihtatem,  veluti Prp- . 

lati  necf/fitaiescottuerfa,obhgatur. 

^iSucceJfbr  tn  beneficio  tenettiir  ad  debita  per  Prfdecejfoti 
obfuasneceJ/itatesjcontradv.^. 
jzPrf latus pro  fud  necejftate^.,ficut  Ecclefiacontr.ibtrt.a 
pqtafiie, 

'Pecunia, adboCfVt-  Ecclefia  teneatur, debet. probari  bine- 
, cejfiridm,{j expedientem EccltJipvtilit4teinjimptnfa~->  • 

fuijfe^, 

qqEccuJia  id  folum  refiitutrt  tenetur  , in  quo  fuitmehO' 
rata^ , ’ 

^5  EccUfiatenetiirrefiituere,  quod  in  eius  commodum  impS- 
fum  fuit, non  adione  ta,-  contradu,fed  adione  de  in—r 
remverfo,  * 

3 6 Pecuniam  probare  fujficit , ftmelin  Eeclefifvtilitatem-.r 
coniifrfamyttiamfivtrfapirpttuononmanfent, 
jy  Pecunia, fi antequaifi in  vulilat^Ecel^f  verteretur fbf  , 
tuilo perijl, Ecclefia  nibilominus  remanet  obligata. 
Petunum  acceptam  fi/fitcU  tempore  contradtis  Eeclejif  ■ 
viilem fuf jit,  hetfpofit a ejfkiatur  deterior. 

3 9 Pecunia , fi perpetuo  in  Ecdfifvfihtatem  non  manjirit, 

■ tum  demum  reddi  debet  c/editbri  Jl  fuit  verfa , ab  ini- 
tioia  caufam, quf  fuit ptrpttHoduratnr.x^ , 

40  Prf latus  impendendo  pecuniam  mutuo  fufeeptant , itad' 
jdemuinqbhgat  EceUfiam fi  intra  modum  fohtuttLj’, 
mcejjitasdy  vtilitas  rtquirtbant , impendit. 

‘ _ ’ * Conftat 
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De  probationib.  Conci.  MCLXVT. 


£^hK»quacmfupcrioriC6cbjfio- 
V.^V-1 1 1 LLctL  nc  rtadidimus,9uis^arcdcbc3t 
pcctiniam  ede  verfam  in  vulitatem  Ecdt^iix-  & qui- 
bus in  cadbus;  videndum  nunc  cft , quQ  pado  vcrdo 
hcc  probetur.  Pccunix  iraq.-  verfio  in  vtilttiit£  Ecclc 
iizconicduris.  & prxTumprionibuspotcrirpiobari : 
ira  rchpfic^latn  auth.hocius poirc^m.in  ver  pro* 
bar.C  defaaorcccl.&ibid.Cyn.nn  S md.vbi  etiam 
Bai.nu.8.&  «dem  cx  Temcriria  lac.fiur.in  l.r.nu.6.  in 
6.iuxr.pra(dida  quxritur.C.  fi  aducr.  crcd.dictt  hanc 

* eiSc*cbcm  opinionem , quod  in  ra  iibuscaiibus  fudi’ 
ciat  c6icdurailsprobaiio.  hocidem  feniere  ali|  phi* 
res^  D.IacMcnoc-relati intracT.de arb.iud.lib-a.ci 
fur.f  .car-4;a.nu.)>vcrr.dubitarlauieiu . 

•Hanc  conclufioncm  limitare  poteris  i vt  non  pro- 
cedat in  mutuo,  quod  fadum  efipreiato;  hoc  enim 
i vcf i>non per f conicduras cfi pronandum, vi  aderue 
re.Innoc.in c.i. in piin.de dc^'. 6c  Ban. aen^nuili 
«lij  in  I.  ciuitas.  ff.  fi  ccr.  pet.  ita  confiiirus  rdpondti 
Calderan  coAfil7dncip.qual1tccprobctur.io  tku.  de 
pfobat. 

AmpliaCifiud , vt  fi  indrumehtum  rcperirctuc}  in 
I quodioeretur»qubdralistmutuauit  taliPixlatotan 
«am  pecuniam,  quxcducrfi  cR  in  vtiiitatc  Ecclcfiq, 
n6  probarcturex  iliis vabismumumvcriiimin  Ec- 
clefix  vtilitatciiiypcr  ca.qtix  tradidere  Bart.  in  I.  fi  qs 
fort^.tfdccaR.pecudr  Bal.in  l.aiC  de  tcRam.  nepe , 

4 quod  quemadmodum  fnon  creditur  tcRi,ni(i  de  eo, 

5 quod  Mrcipituricnfucorpons  ita  nec  etiam  f nota- 
^niu  in  his.quc  iub  illins  fenlum  corporis  cadunt. 

d iuqi  GcutiriminRrumeniojaorariusdKantalisU’ 
■u$mcmc>dc  corpore  langucns,rccir  tcRm,  8cc.  non 
tamen  probamr  ex  hoc , quod  tilc  fiicric  lana*m#tis  : 
ita  incafunoRraliectininnfo  rcperiamr, pecuniam 
efle  conuerfam  in  vtilicatem  GcclcTix,  non  creditur » 

* nifi  aliter  probetur  verfio. & hancconclufionSicom 
muniter  ab  omnibus  recipi, rcliiscR  lo.  de  Ana. in  d. 
cap.t.fub  n.  t4.vcr.fcd  ponc.quod  repentur  de  depof. 

Examine  musin  przfcnrta,quc  lint  hx  pixsuptto* 
MiAceonicd;urx,  quibus  id  queat  probari . Et  cett^ 
•onnuUiinc.a  fuere  lententia,  ad  probandum  pecu* 
niam  in £ccicfiznilitatcmfiiincconucr(am , fanr 
f c0c,fi  tantum  t probemr,qubd  ninc  ecciefia , quSdo 
contraxit,! ndigchatillapKunia,  licet  poRca  ndap* 
pAteret  illi  indigenticfutRcratiiTa^um;  & ita  fentic 
Axorclatusiglo  tn  Ji.fi  veroqulsm  ver.  profecerat. 
cic.fi.de  alie.de  emphy  .in  aurh.de  ante  cum  gla  in  e. 
lucius  porrc^um.in  vcr.probar.i».q.x.vbiait>qudd 
fi  cfeditor  femper rcncfctur  Icirc  ad  quem  vfum  c6n- 
uenctctunlla  pecunia,  nullusinttenircturcxhoc,q 
cfi  £celena€omrahcrccK>b  id  luRicac  probare, quod 
mnctcmporiscccicfia  egebar  illa  pecunia;  ne  fini- 
mid  Aibcilitaiccircarcscccicfixlaboremu5>ina  fub* 
cilitaieisin  perniciem  vertatur  > vt  de  in  pupillo  de- 
crcuit  luR.inLpen.tn  prin.C.ad  Trcb.de  idem  Impc* 
ratorinl-44n  fi.Cdc  verbor.  fignif.de  vr  irarcntiant 
floAc  Azo  pcrmouentuT  Africani  rcfponlb,in  I.vir. 
lEdc  exrru.acTio.vhi  I.C.apen^  confuiuit*  creditori 
agenti  ad  pecuntx  rcRittirioncm,quani  Sticho  alie- 
no (eruo  mutuo  dederat  ad  reficiendam  nauim, fatis 
1 * eflctfiheKlblum  probaiquod  cum  pecunia  credere 
tur,nauisin  ea  caula  fuillcr,  vt  refici  deberet- 

* Parcam  mihi  tamen  hac  in  re  lami  vin:noa  errim 
\ rcnfeie»cuin hancfconieflurS  nonadmiiiant 

• Aicx.de  alii  plures,quosiple  commemorat  in  heiui- 

* usfubnu.1  i.ti.(iccr.pcf.&  *oucmaflcruntibi.Dcc. 
nu.io.AlQ,nu.6.vAl7-cft,de  Rlp.inl.is,qui  bona.nu. 
lo.verf.eontrarium  tener  Bart  ir.de  pig. Etenim  reg- 
atur in  hoc  expheita , de  dctcrnnnata  ,pbario,  vt  ad- 
uctius  Azodctemiinat  Accurf.ind.S-ii  vero  quis.in 
co.vcrf.profcccrunrin  IdiAc  in  l.^S.pcn.m  vctf.guo 
vcrtatpr.ttalctn  rem  vctfo.de  in  d.i.ctuirasivbi  etiam 
(aib.Eficcr.peLac  meiLi.Ciiaduet.crtaii.  de  quod 


non  fu  fficiat  mutuo  pecu  niam  dare,  vt  poflir  a gi  c6' 
rraEcdcfi.im.nifiaIitefprof>cflirpecuniam  cor.uer* 
* lam  elfc  In  vfilrr.ucm  £cclcfi«,*c6muni , de  concor 
di  Oo^.calciito  Rm  Rarmum.  vrtefHs  cR  ad  hoc  lo* 
enpictillimuslo.abimo.ind.c.  1.  poRnu.  /‘^.vcrhfi 
a ur  a ppa  rcrcf  de  d cpoCdc  ^ ba  e In ta  a perta  sfi t Im  p. 
de  Sow.  Poni.vcrba in d.aiuh.hoeiusporretlu.in  fi. 
qux,v't  ia  diximns.cR  canon izaia.  Torus  modo  con- 
uoucrfix  cardo  in  eo  venitur  >udpc qoopado  poRic 
ad  l.vlr.tcfponderi.  tf  in  hoc  vane  feiorqud t noRri. 
Sed  ea  mihi  prx  exteris  arridet  rnfio . Na  micr  alios 
caliisjnquibus  quisproalioiuRepccumi  mutuo  rC’ 
cipere  pofcRiCft  de  ille,qu8do  fcllica.ab  eo  pecunia 
iccipicurvqisi  habet  veru  nudatum  fpccificQ  abho 
mine  i5.anno.qupcafa,ii  habetmandatu  fpccifictT 
ad recipicndfi  in  certa clTuRicit.qd  recipiar  pecunii 
mutuo ob  illam  cini,  Iteer  poRca  in  illi  cim  no  cd* 
ticrtat.l.l.f.non  autdtcdecxcr.  adio.fi  afit  noHabec 
fpccificu  mandatu  ad  redpiCdu  peciuuS  nmtuchfed 
tneonfequemiam  tmeliignur  habere  mldatum.qd 
poUit  recipere  pecunti  mutuo  pro  rcparatioi^cna- 
ui$,quo1nc.nfupropncloquic.d.i.vU.R.\]ecxers:i.tuc 
adhoc,vt  creditor  mutuis  lali  propofitohcatadio- 
iid  contra  illumq  nam  prrpomit Suebum  ,no^'utfi* 
citfimplicifcruiumarc.rpd  oportet, q»  prober , quod 
t{K' mutui  hauis  indigebat  reparatione  * licet  aliter 
hon  doceat  de  reparat  lone  nauis,non  if  itur  mirumi 
iiCfl  nauipixpofitusmtclbgatur  habuille  vcrum&- 
dacG  ab  homine  z5-anno  procxerc£da  nauigauone 
obligcmrtljb  jqoi  dedit  mandatuicttanifi  non  pro- 
bcturaliampQcuniaiuineiut  vniitatc  vcViam,  pix* 
krcim  iisconcuirenribus  c6icAuris , de  quibus  in  eo 
tcx.fit  mentio, nem  pe .qd  in  refcdioncm  dederat  ae- 
que ei, qui  in  id  prxpofiruscrat , de  eo  tn  ioco,vbt  les 
cranr.qiixcomp.ir3ripctennr,  de  dcbcbaniadrcpa- 
ratienc.iicitai^d.  h vle.  dt(jx>(itioeR  incocaiu  ipd- 
ciaiiS,  vt  minor iii  creditore  ad  nau6  muniamc  dili- 
gentia rcquirahir,quamin  exteris,  vr.ip<rte  dixirgl. 
tn  I ;-%'cn.in  verfquovcrratur.ft.dcinrcm  vcrf.eu 
cti.1pixliimaruriIieSrifthUs  habuifle  mandatd  fpc- 
cialc  ad  hoc, fi  non  exprcfse  faltd  taciti»  de  in  conlc- 
qucniiam  ni  quidopuscrat  nauifiicla  ad  reparatib- 
nd  per  rot  maris  rempcR.ircs,- A*  alia  pcficiiia^rrxte  • 
Tcd  fi  ianradihgeii.r  delidcrarctnrin  hocnaaiscafu, 
quanta  in  ccterrinullusrcpcnrcuir  qui  in  nauS  refi- 
ciendi mutuo  pecuniam  dare  vdict.quod  incideret 
in  magna  peticnlmn  «dccOmoditas  m.imdcperuce 
idcirco  i^d  hoc  tollcndu.l.C.voluit  latts  cOet  pro- 

bare,qd  tunc  ncccRjtas  imminebat , vt  ait  Ang.jnd. 
!i.fi  vooqs.poRnu.1  p.vcrin  h.ic  opmiorcfiiir  Azo. 
in  auih.de  alicn.de  em  phy.  na  er  ego  colligo  rctp5- 
fioneni  hSc  d difiinflrone,  qua  ad  idem  fecit  (itil.  de 
CuniB  d.atith.hoc  ius  porrcClum,  Qui  refm  Imo.in 
d.c.  t .po(t  nu.  1 7 .vcrf.pto  cuiusdcclarariane. 

Huiccid^rcfponfioni  afiemire  vidciuc  CaMin  d. 
auth.buc  ius  porre ctunv, coi  pci^im.  9.  veri,  viterius 
qua'ro.\biquxresquopaciopnuatus  obiigcCj>  aliti 
recipienid  muiuu*nominc  ciu&cddudit,  quod  in  cri- 
1 bus  calibusob!igcrur,lice«tnon  appareat  vcrfio.Pri- 
muscR, quando  her  mandatum  fpccialc  adhocreci- 
picndum. Secundus, qn  recipiens  imnuu  erat  pnrpo- 
fitus  alicui  negotiationi, pp qua  ncccifc  eni' recipe- 
re pcamuni  muruo»cRahtcr  hincindccdnadusnb 
pollet  cxplicari.vi  1. 1.  (f.  de  infiitor.  de  d.  I . vU.  ff.  de 
cxcr.atho.Tcrttus  cafus  cft , qfi  recipitur  p piocura- 
torC  habcntdgntaicm  adminiRiationd  cum  libera  , 
vthffnl.,pcuratonu  libere. ff. de procur  dcpfdi^ix 
infert,  fi  aliquis folu  deputatus cR  ad  rccipiddum 
fiuflqs,  vel  caRodiendcs.vci  ad  cuRodtii  caRhjqr  fi 
tali  fiat  iimtuu  udo^ligac  ^fis , mfi probet  pecunii 
versi  cRc  in  ciirs  vtiUtit^.  Atij  aliitsad  cldd.I.vtc.ad- 
ducui  rfiliona-^crtim  Dod.md.c.t.dedcpofi.ind. 
aoch.hoc  ins  purrccTu.dc  Caid.tc5r.7.incip.qualitct 
iojepui  Msf(ardi,vQ{,2^  Ss  l probe-  • 


I 


jTobtrUfin  titje  /bhjtio.fed  tt  mihi  potidr  Tcntcn- 
(I  j vifa  cft. 

Vcfum  ad  hiCi  qoxdiximos.  in  k veta  lint.toii 
ip  timcn  hanc  comroucrtiit  iuiiUiaarbitrio  relinque 
te  iun  fortalTecontrarifi  noncflet.qui  co5ro(cat,an 
ptobabilitcr  pecunia  in  Ecclerix  vtiliiatC  ecrfa  (it, 
ncciTC^^tin  quando  Eccledaopushabucrii  pecunU 
mmuaiitia,iadici!i  aibiiriorelinqvit  Alc.ind.laui* 
ias,mi.«.verf.  f,ert.  ff.fi  ctr.pct.<jucm  etiam  tcfaado 

fcquimrMcnoc.ind.cafu,.4!£nu.5j. 

Altera  conicdura  eflpiobidi  pccunilcihierfatn 
cITc  in  Eeclefiz  vtilitaicm  fi  probata  niiic  tpis  indi- 
ji  fentia  Eccleliiappareattindiscntiani  ccUalTc.Sc 
tonfcfiim  quo  muniodata  eft  pecunia,rq)eriatoc  fa 
tisfaAuin  illicaufx.obqqam  matuululcrurcepcfi; 
»t  quia  reperiatut  Ecclefiam  efie  tepataia.vel  inona 
chos  Indutos  veffibus,  vel  pane,  ic  vino  nutritos,  li- 
cet non  a ppateat  Ipccifice  > <f  pecunia  mufuo  acce- 
pta,cAucria  fiierit  in  indtEcntia  Ecclcfic.vcl  mona- 
chomm ; tfi  fatis  hac  piemmptione  probabit  vetio, 
& prafumef  liibucntum  indigenti* ex  pecunia  mu- 
tuata,arv.l.fi  ventn.Svlt.ff.depriuil.ctc.  pet  id,q>  ob 
(■ctuaiiiiB.tf.in  l.cu  fcruiis.nu.4  (Meverbo.  obli.vbi 
jaait.q>  lifacbuntidc  quo  tquifiiocll, requirebat  fum 
ptum.tunceoipfo,  quodc(ltiaiipi*funTcturab  ip- 
fo  faituin,  ic  ciusctpcnfis,ad  qo£  hoc  facere  fpe^ 
bat  pet  l .vIt.C.  dc  ali.pup.  prxfian.  qua  ad  Id  in(ign£ 
dicit  ibi.  Bar.  vel  et  Ii  es  fe  naturaliter  dc  hoc  ciiuet, 
I)  rt  quia1  natura  id  probet,  veluii  pupillum  alimm: 
i4cffc  conllai.n.natura  ,qucm  non  f polfcviucte  fine 
alinietis.pctd  l.vtt.C  dcalim.pup.pipfi  ptzlumptio 
nehaneprobidi  verfionein  vtilitateni  Eccldixau- 
ihontatc  liia  confitinaucre  Cyn.  in  d.  aiith.  hoc  ius 
purreciu.nu.S.vcrffcdpone.Bal.ibid.nu  t.vccf.quz 
ro  viniin  in  dubio  Saly  A'  laC  But.*  Albcr.cO  diie 
I’  runt.^fi  Datim, qiiopccuniafuiitmuiuo data, ap. 
pateat  fiindu  fuilTc  ab  Ecolefia  emptu , pr*(u.iiitat 
ciumiis  ex  ea  pecunia  mutuata,  & Am.i  But.in  d.c. 

I .vDi  lino.fub  dnu.  i y.verf.vndc  ali  I dixcnint-ltcfiat 

* iDuJ  'cbmunitctfcquiDoclo.idclenlitlo.  de  Ana. 
ibinii.  i4.vctf.  aliidicflt.quod  5e  Ictibcntib.placuit 
in  d.l.ciuitas.ff.(i  cct.pavi  Ro.  Alex.col.r.vcti'.lub- 
dit  Rom.  Rim.fcn.col.vlt.  veifi  ic  quicqddixcrit.Sc 
A1c.nit6.vctf  quid  fi  confcllioi.  dc  ex  his  .Menoeh. 
in  d.ita<i.dcacbit.iud.li.a.ctnr.s.calu4)i.nu.r9.dc- 
clatatid.q'  ICtiplit  Atct.  iii  d I.Ciuiias.nuiu.4.  ver.  it 

Itiidpopnto  vbi  vniuit  cteditorein  t dantem  mutuo 
ptocutaton  Ecciefi*  ob  aliqua  caulam  debete  pro- 
bate duo, caufaincxtinffc.dc  indi  vcrfuin  ,hocccf. 
t7  fat.  inquit  Mcnoc.  eum  confiat  trein  aliquam etn- 
piam,quia  pizfumiiuribi  impenfum. 

Prxtcrca  muiiiatum  veifuin  fuillc  m vtilitari  Ec- 
isclclizptobacuitpctconfclfione  ptflaii,dt  capiiuli: 
iia  iciilcrcgl.  & Cvn.  in  damh.  lioc  lus  porreclu  lif- 
dem  in  locislupcnusa  nobis  allegampcrauth.iubc 
mus  nui  li.C  cod^acroi.  cccl.dt  c.  cuin  dilciRus.de 
ord.cogo.dt  c.i. dedolo,  dt  coiitu. 

H inc  ifi  probatione  folain  non  fnfiiccrc  ad  pro- 
I pbandani  vcrfioncm,ni(i  t aliz  conicRurz  cO  ea  cd- 

* currant ' communis  cfifctibciitiuin  lilia , dc  in  pri- 
mis id  voluii  gl.  in  d-S.  fi  vcio  quis  in  vcif  ,pfcccrfit. 
dc  alic.de  eiliphy.hoc  ide  placuit  A cch.  in  d.  ca.lioc 
ius  porceclu.iiu.  p.in  vrrL  pnobai.  lo.  q.  4.  aiq;  Gul.de 
Cun^ii  d.au(bdroc  ius,vbi  Bai.{t  nu  li.Io.de  Ana-in 
d.c.i  di«b  nu.  i4.vcrLalii  dicunucp  vcr(iu,de  dcpol.de 
ibi  ImD.d-n.i7.vccf.iic  aducric  ptxcrpue  veto  Ani. 
i 6ut.eol  vli.llib  nu.i4.vccf.alius  efi  moihis,vbi  ait, 

?lA  cx  hocdaiciurmatcna  delinquendi  1 nam  foiip 
ic  eonfiictcmur.  ic  poijea  dmidcrcnt  pccunid  inter 
1'eudco  tali  non  elie  fiandu,  aig  eoiu,quz  habentur 
ia  i.qui  icfiautiiumdr.de  probxdciiil.cHquisdeec. 
xod{s.d.Tiiia.lfdcleg.tn!|  vtiBi  parentcgulatiict  pin 
pioiubuisidccciiocalupeimillrsablUmirccbodi 


iMafcafdi 

X I ceniit  fadS  cfTe  in  cafa  pmilTo , vt  Sc  t!in 
fada  ab  Ecclefia  alicui  ppbcncincnO)  (latuit  loa»' 

And. in  adiitr.adSpecm  rub.de  rcb.Ecc.nonalic.£ic. 
aa  ca  mccl;rum  c]iua  confeifio t tahu  admintlbaio- 
ro  per  modum  voluntarix  mrirdi^onis . noo  debd 
prxiudicarC('pcrid.quod  obfirr^.iucrc  limbcn.int.ctf 
tum./.Ccd  an  S(.  iplo*p&  jbi  prxicfti/n  Bar,num.t.fi; 
dcconEsr&Cyn.inJ.r.q.i4*^  irjiu.t6.5c  i7.C4c 
confcr&t&peraltamuiU,quxrradiderc<cnbcn.iaA 

c.  idn  pnmis  Boi  dc  imo. ad  idem  rerpondic  Ruy.  in 
conr.fiS,lubnu.  7.vcrf.  nccoblUct  (t  dicaiur i’ol.1.7  * 
etiam  nos iupra  exa tnioauimus. m conci. 7 nutn» 
levoLi. 

Limitanda  efthxr  probatioi  vt  non  procedatp<)a 
xii  prxiam ^iflcr  ad  hoc  t conlbtutus  lindicus intra 
certam iummamtaxatain  abiplb:nam  uincbuai» 
confdPoiii  liandfi  cdcprerpondit  Card  Zab.in  coo£ 

7t.in  4.dub  cx  multis rarionibus»  quas  ibidem  in  me 
dium  affcn.intelligcndo  rame*  prout  ciiamipreibi- 
demiutclligitsVrtnhoccalu  ipHcredicori  laosdat 
24 1 cx  fiuclibus  monadcriiynoa  autem  cxalicoxtioae 
^)nonrm  EccirExt 

25  Hinccolbgirt  Cnepol.cautclamppcr^ crcditorle  l 
uatur onere  probandi  pecuniam  mmnatifuifieooA 
ticrfam  iii  vtilitari  Ecclencfiniuotra^cautcl.caitto 
a i6.',incip.  vnuseB  modu.ti  vbi  inquir>9>  in  Cap.lb* 
Icmnitcrconuocaro  ronibruat  procuVator,  Hae  fia* 
drctiscu  rpccialf  mandaro;^  fulcienti  adrcdpicO'  . 
dum  mutuo  nomine  Ecclefix  tanti  pccunixquamt  <: 
tarem  i tali  crcdiroce  .dc  ^iigandO  iplamccclclU» 

& eius  bona  pro  illa  quSmate  mutuo  (umenda , tue  A 
entm  creditor  procuratori  huic  >vcl  fincbco  mutuo 
dcrvfq*  ad  quantitati  in  madatoc6prehcn(ain  I cx-  « 
oncram&qi  emonere  probandi»^  pecunia  illa  veria 

Ht  in  vtilitariccclcfix»  per  gl.  in  d.  c.j>en.  in  vctbda 
vtilitaciiin ti.tf.de hdciuir^cpcralianniUa.qiaeibi-  ^ 
d£  allegat  C^polU.Quanotid  hxcmihi  vald^diara» 

26  fvt  queant  lHfttncn»vtdcnt:nlinrolic6feinoniplA' 
ti , & capituli  non  credif  ad  prtldtandam  vcrlioncoi» 
umlroniinu&lrndicorcumsauthontaf  rota  pCdct  ab 
authorirate  prolati,  Ac  capmilir&  lelati  C^polk  cata 
leU  (ibi  non  aridcredixit  Rebuff.m  comcnt.ad 

Bir  R.eg.Ga]|.tom.2.inrit.deredic.A;rctcuamcii.art.  ^ 
i.glo.  t . nu.  2 i.verriexro  imiior.concuriennb.in  vim 
cu  confcffionc  aliis  pixrumptionibas , At  pnetari  t Sc 
lindici  confciBoni  Edein  habendam  cii«^Ac  credito* 
rem  ab  onere  probandi  leuari>credercm,yc  alias  pro 
bauimuslupraincond./as.num.io.  & <iM|.voi.t.8c 
ita  loquuntur  Tupra  retari  kriben. 

Eaquoq,'  comesura  vcrlioharc  poterit  ptoban* 
i7ncmpccu  modica  tpocunixiumma  fuit  mutucitU 
ta.runccnimvf  cllc  prxiumendum  rummam  illam 
in  ccddizemoluuientum  fvuHcconucilanuautho- 
rc  Alc.ind  l.cimtas.nu.d.vcrl.qnod  Ii  de  modica.ft' 
ii  cerpct.cui  acccdir  Mcnoc.  in  dxaiii  4)a.nani.)7* 
vcfi.tcrtia>cftconicdura. 

Plurimi  qiKK).-  facienda  cd  Ula  conic^ra , qux  i 
xS  ptuJcniia.As  probitate  t admindlratoris  (umitur.^ 
conlueuitcccld^x  viilia  diligenter, sde  itmima  Ede 
peeagccefVrfcrtpkre  :;to.Arcni.A(  Gemi.  tnd.c.hoc 
ips.  lo.q.a.Ac  gl.Odof  Cy.Ai  Alb  in  auih.hoc  mspoc 
retium.  Cdefacrof  cccl.  quibus  acccdit  Alc  m d.U 
ciuitas.nu.6.vcrr.quidcnimdi  prxtercaxAc  antecum 
R,inMcn.col«vlr.vet.Ac  propterea»  Ar  ad  ulcm  retpod  ' 
dit  PauiCalbinconf}|8.primoquxriCur.nu.2.voL. 
i.qucs  ad  idemc.iam  rctm,  ac/cquitur  Mcnochas 

d. ca(u  4;i.nu.)d.  verEfecunda  cftconie^itta. 

Ad  Irxcnoniblum  hii^vel  alijspr^lunipcionibaa 
ptobatuT  vcrlioin  viiliratcmccdcfix,  cumacditoc 
mutuo  tdedit  eccicfix  pro  vtilitatc  perpetua  cmfdE* 
ap  vclutipro  emendis  f agns«  rei  domibuirioi  (t  pro 
ipalt»  vclmi  proncccEarionionachoru  vcBitii.  tuc. 
io  cm  t Ac  ipla  ccclcEa  obligata  cB>vt  auihorelUmip»  ^ 

>u  d. 
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lif<lcap.pef).nt/.'4.ferr.roLduobutmodis»qaem  cx- 
leri  ibidem  fequunturA  clare  apparer  ex  co»  9 con- 
AiloitCald.  inc6r.t4.incip.mofuchusritdeioluna 
|i  in  nfonac^  ordinis  fanClitBcncdi^i.  qui  ob* 
linuerar  prioratum  ipiius  ordinisi  fumino  Pont.  6c 
pi^conceffioncmcorraxerat  mutuum  ad  Tuumvi' 
ncccfraiifi  tn  Curia  ilomana » vbi  poQ  inutufl 
commoratus  fuerat  az.  mcnfcs , quu  quidem  in  calii 
rerpondirlucccflbrcmccncri  rolucre  ipti  mutuSu  cx 
coiquodquemadmodufucccflbrccnctur  ad  mmuU 

^rdeccUonsfa^um  pro  nece(ntatcccclcfia;,vtci. 

folut.fic.dc  pro  prxlatinecdliu(c>quia  prolatus  in 
cccIcHa , & ecclcHa  io  praelato  vnum  airai zquipob 
IctyVt  c-i€ire>7«q-  < *dc  c.requiliuifti.  de  tpib-  cum  prz> 
jt  larus  t pro  lua  necdTuacc , ficur  ccdclia  contrahere 
poirir,teAcHoil.in  c.a>de  lolu.tum  ct.quia  cum  mu- 
rau  fa^D  eft  praelato  pco  iuo  ncccOano  ^iciu  i ex  co 
dicitur  vetrum  m vtilitate  ecdcliz,£t  abfqi  eo » quod 
ali^s  verHoipra  probet  idurum  cnimeilct»  9 mutuas 
^a^taro  volenti  ire  ad  cunam  dcbcict  clle  loliciius» 
ep pecunia cxpendatpronccdTiratecccicGx  , vtex 
Gulid.de  Cun.refcit  Abbind.c.pen.nu.7.  vaCdc  p 
hanc  opi  nioni-de  hdemir.<Sc  9 dicatur  cbucrltiin  in 
vtilitatS  ecdcfiz»non  Iblum , qh  conuenitur  intcm 
cccleGzr&  duraturamtVt  in  emptionem  alicuius rci> 
fcuinzdi(icium)Vdali%ccmivd.i.5c  2.  ft-dcinipcn. 
in  rcb.dota  fjc.flcd.c.pen.defidciuf.redSt  ficcdcGa 
116  haberet  perpetuam  vtiUtaccmi  Icd  temporalem-» 
vrpot^procolidjsagnsicollisedisfrudib.rcuaids» 
vrl.infundo.5(  {.fumptus.dci.ri  fundi,  ft.dcrci  ven* 
dic.  tcftatur  aperte  d Rcbuft'.  in  trad.  de  al  icna.  rcr. 
ecclef.nu.72.  vcrf.qoacrorquando  dicatur, vbi  ndniil* 
Iisconiinnac.SupcrcfrcncadhHC  multz  przlumptio* 
ncsexaminandzadi^obandamhanc  verlipnC  » fcd 
ne  idem  i me  iam  cxpitcamm,itcrum  explice>idcir' 
co  ledorem  adea,quz  iocondulionib^S  1.  in  verb. 
ccclcda  non  obligatutsd  *n  conciuf  7zs.  in  vcrb.cx* 
penlz  in  viHitatem  ccclcfi^.vol.i  dixionisirclcgato. 

Superiora  ,quz  hucuiqi  tradhinnus  nbi  limitanda 
funr : ham  in  on>oibust|scaUbus,  in  quibus  diximus 
ptobaca  vcrlione  teneri  ecddiam  loteiiiocdum  cA , 
quando  vtiledlccciefiz,illam  verGoncmillcfidi : 
ita  qi  6i  vcrifimiiiterfeciiTctdcproprioialiisfccus 
3)  velun  li  przlarustrecepiflct  mutuumidc  curaflet^di- 
fic4dum  nobile  zdifiaum  10  Joco  noocxpcdicoti, 
vei  effodiendam  inti^nrm  pifcina»aut  exornandum 
nobiib.marmoreu lapidibus  fontem^  adeo  vt  grauc 
eflet  ccdefif  damnofum  illum  fumptu  feci^.vcl 
app  obare:  nam  hoc  cafucreScrcm  cccldtam  nd  te* 
naiyp.T  id, quod  in  iimili  habetur  in  1.  in  fundo^ff  de 
rei  veudnam  non  poieUdio,  verfam  clfc  pecuniam 
inviiiicatcai  ccdciiz>llooa expediebat  cccIcAzin 
ilium  vfum  conuarere:  ita  egregie  docce  Abb.  ind. 
c.pen.nu.9.verr.iiem  vlrraalios.  dc  fidciuQb.fubiun- 
gcns.ep  pet«2dcm  legem  cxillimarct » quod  ecclcfta 
^4tccncrcturfolum  rcmtucre  quantum  d>  meliorata, 
liccc  ^crit  piusexpefuin,  & fl  plus  fuerit  mclioiaia , 
quamcxpeium,folumicncturad  expenlum,pcrd.l. 
in  fuodo.quu  hoc  caiii  cccicHa  non  tenetur  ex  con* 
^5  tradu,cG  nb  dederit  madatu.lcd  actroncf  dc  in  icm 
vcrfoergololum  tenetur  ad  id,io  quo  cA  meliorata. 
Prztcrca  fecundocadiinrcliigeod.i  funt , vt  fatis 
id  At, quod  probatu  fuerit , quod  pccuma  t fcmcl  verfa 
fitinecclcliz  vtiiiutem,  vr  li  vcrla  perpetuo  nd  mi 
faitfVt  qtrcai^  docet  Ato.in  d.c.  pco.  nu.  S-  vaf.icd 
aducrte.de  ndciuf  dC  ibid.Card.q.  1 6.<Se  Anch.nu.  10. 
qui  dode  hoc  explicar.de  Alc.tn  d.l.  cmitas.  nu<7.tf. 
37  fl  ccr.pct.vbi  idem  cUc  air,qh  pecunia  t fuuuito  pc* 
rijt, antequam  in  ccdciiz  vtilitatcm  vcrtcrcturitfc* 
tois  ibide  hocdifputallcBanh.Bnsicn.q.  143- Suffi* 
iSeit.emni,9ipctc6uadusdicatuir  vnlis,licct  pollei 
Jtfficiaiurdcterior ; quia  attenditur  tepus  coiuradus, 
Ui  voiuiiU(c.C.dc  idci4.ved.  dc  ica  aperti  dcccuiu- 


natCaldcrxonfr.  incip.  ccclefia  jpcrmatatlit.urMld■ 
rcr.permut.p  rcx.in  l.lcd  an  vltro.i.  i.ffi  de  oeg-  geft. 

^aintcUigcntiddedararMenoda.in  d:car.4ta/t  t 
fub  nu.4t.dcfcq.verf'.hoc  inrdiigoprocedcrc.quado  * 
ipfuit  tmpdfumtinc4ufam,quzfui  natura  erat  pcrpC' 
tuoduracura,  Iscercxiploeueomnonpcrdaraucrit; 
hanc  dcclaratiooem  (ccoUigere  dicens  ex  rraditisi 
rau.CaAr.ind.coaf33s.nm1.  verft. qualiter,  vol.t. 
quo  iniocorelpnndir,  prziacum , vd  procuratorem 
40  bta  dcnmmiinpcndoodo  pecuniam  inutuu  liilcc* 
pia  obligare  EcclcUii  quatcnUsfuitiinpcofum  intra 
fflod«n^tituin,dcvt  vel  ipU  occcAiras,  vd  vrilUas 
rcquircbatifccusO  modu  cxccAic , ad  euiu&dcdara* 
Cioniscorroborationd  adducit  2c  ide  Mcnoch.  Ab* 
bausdidu  io  fupcuoriiimitaiionciaobistdatQm.' 
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ARGVMENTVM. 

An,  8i  qoando  creditortenearur  probare, 
pecuniam  tuilTc  verram  in  vtilicace  mi- 
noris, tum  poltremo  quomodo  hoc  ca- 
fu  veifio  barc  probetur . , 

S V M M A R'I  V M. 

1 Miftorininngrumrenitvino/tJtiftftviipnuHU  *hti 

vtiktsUtn  tomutrfa  tfi. 

2 Ptatnism snmmoritctibtAtfm  f"t£i  CQHMerJam  crtdi- 

tor  mtnorit  prohart  4tfMtmr. 

3 EaUfia  lurt  mimtrts  vtitur. 

4 RaU<ivi>ttsJrmtfi,ulemii/i Ji4$uid(ht. 

5 T^ecuniatn  famon  fumptam  i mtnort , trtduof  in  tpjmt 

vttlHatem  imptnfam  futjffi  prokart  dtk*t , ^ cur^^Ui 

6 ^inortxpiitaun  fetntratitia  non  prnfumi^ur  foHut 

ItxupUunT, 

8 Pantratora Jrmptradutrfut  fi prxfnmptiomtmbolxnt» 

10  Pteuniim  fui£ttrawnf*m  m vttktattm  mtnort  t » ^ndi^ 

tori ■,Jtut Jmt txitpijuproLondt  wmintunAti^ 

^ tur.ibtk.m.w, 

1 1 Pnn<Umtntum Jux  mttntionit  Jtatspat  ,fiu*ixeipiatt 

vnttfifuifqtuproharttttutur  ^tTnu.  19. 

1 2 Peamtam pratutto  mutuatam , eonutrfiim  fmiffi  in  rem 

mtnoftt,  non  creditorfid  tpfi  minor  probare  debet. 
Coittrartum  finttenUi  refiruniurjbtd.  nn.  14. 

\l  Femerattr  Dio,  (Xieptbutodtojus  dicitur, 
i^PetumamadhUum mutuatam ,Jit^grotu»tQ  Jme  fiuh 
fanore .fiue de prattrtUi  % Jutedt^rafinU,vH futem 
agatur  ,fimper  eredttor probare  aebet  m mimortt  eortr- 
modum  Jutfie  conutrfam—. . 

1 6 Petunta  mutuata  mtnort, diiigeti^tt  mdmfiriMC  beni  ex- 
pedere  Joiito.pra/umtitnip/tut  vuHtatiebuerid.  <jdm- 
pUaturitfipecurua  fanon  fa^firU,vttbiiMum.vj. 

IS  Minor  petemtfirefittMiaduerJatvfdttione.a  fifolemm^ 
ter  fati.i,dtbrt probare prettii  ni  Jutfittnetuicommo- 
duvtverfum.jeeui  Ji  venditioni  efit  folemntterj^a^ 
qma  td probare  emptor  teneretur , D'  cur.ibid. 
C^r.tbtkjtu.1 1 .tX  22.  tamen  eonjutatur. 

20  Pro  decretoiudieii  prafumttur. 

23  %^tnorpettns  fi  refiitm  aduerfus  nemdi’i<Mem , qtdtL-r 
prettum  amt/a,  debet  amffifpnem  probare. 
t^Bmptorrttmmomdietm  ptetiummetuteommod^im- 
ptnfum , probare  tenetur. 

2 5 Index  re  ^nuendo  minorem  aduerfus  vtndtuonemdje^ 
faIidm,pot^  mandare  minorhvt pretanm  refiituatr^p 
rem  fua»aaeeipiae,abfqutiOy^utid  probetur  an  tneimt 
VUktatemverfum  fuerit,ntene. 
x6PteHHtaexe<i  probatur tnmimruvtiltUtIverfa, quod 
. tempore  aeet^a pecunia  aUqua  re  indigebat, <3" 

tta  cefamt.  \ 

ItfipiiiMafiardiiW(,i.  Ss  J Limit. 


lofepbiMafcardi 


Xjmt.ntJimiitorprobartt  Jl  baii/ift.aUampecunsam-L,, 
ex  qua  nt  jumptm  fieertt-tbid. 
pj‘ftcv»ia probatur  yerfain  vtiiftattmmonfifitry  ^Jimo- 
• kacbt,qui  antea  nudi  erat  yp6ft  acceptam  jpecufuam  vt- 

fiiti  futrunt:  ■ . . 

^^pKHmammaleeonfumptamexfioprobat/iryquodfesge- 
JU  cum  fu/orfbutanf tettdf ibus  f ganeonibus  t iX 
huspfrfonu,  ■ • t 

Minor  debet  prtAare,Ji  im^rudetttrptsuniamatttftatit, 
ftgm  autem  caju  perdsdt/ie , i.  ti*  . 


X«'-'  J* 


Minoiis  in  minoris  contraftibu^wefthasc 

1. ^  Wll  f(timandaqux(ho,iaqua^noftris  qu?ri 
/bict  quis  in  mutuo,  ac  6t  in  vcndirionc  cum  minore 
confraifta  debear  hanc  pecunixinipfius  vtilitatcm, 
precare  vcrfionctn.an  fclliccc, minor,  an  potius  ac  ‘ 
ditor-Et  quidem  ccrt^.vt  i mutuocJicordiar^e^plora*'^ 
ti  iutisf  tt,  minorem  non  effem  integrum  rcflimcn> 

j dQ.vbi  pecnuiainmumoacccptainipfiufmcttemo- 
I wuctu.&  commodum  cducriacfcvduti , Ii  numos 
jlLos  vniibro^  in  prardia , ac  in  proprium  ,&  faniilis 
Vi£lfi  crogaderit , aut  redemerit  prjedta  maioru  liro* 
xmn  ab  ipiis  cum  pa^lodiftraAa,  vcl  c6tra  iuranau- 
nicipalis  rciraclu5,aut  in  id  genus  aliis:  coclufioncm 
hanc  mihi  cgrc,‘,ic  probant  duortim  imper.  Antoni- 
ni,& Gordiani  diipVcraipta,qu*extant, illius  qui  dc 
in  1. 1. huius  veto  in  Ua.C.iiaducrf.crcdit.  nec,q>rcia, 
iiiud  vllam  haljctdubifationS.Maior  ell.vtdixi.ha:- 
iItario,cui  incumbatonus  probSdi  hanc  verdonem. 

Hoc.jtaq;  m caid  firmanda  cft  eaconclufio,  quod 
7.  fcilica  tcgulanter  ipfi  creditori  fincubit  onus  pro- 
bandi rnutuatiriam  pecuniam  in  minoris  vtilitatem 
fbilTccoaucrfam,  vt  clare  liquet  ex  didis  icgib.i.5c 

2. C-H  aduer.acdito- vbi  minor  in  muiuo  pr^idmitur 
Ireids , nlfi  mutuans  probet  vcrAim  in  rem  minoris, 

♦ Jc  ibidem  *c6municonl’cnruintcrprctcsomnes  hac 
iententiam  optime  confirmant . Et  corroborari  ctia 
Ifltc-potcfi  cx  his>quxinhaccadc  materia  diximus 
in  preccdcnnbus  concluiionibus  dc  Ecdcfia  qu^  iu- 

9 rrtminorisfungitur,v’tlancitumcftinc.  i 3cinc.au- 
ditis,  dc  in  integ-  rdi/t  & virobiq;  gl.  hoc  dode  tra- 

4 dit,&  cxplicat.cum  igitur  quo  ad  hoc  t eadem  fitra- 
tio, iccirco  idemms  efi  ftatuendum.  c.  tranflatib.de 
conQitu-c.a-de  ttanfla.3c  I.iilud.fl.  ad  Icg.Aquil.  .. 

5 Qiiat  coclufio  co  magis  haberet  Ibeumt  in  mutuo 
forneratitio:  in quoquideprocuidubio creditori  in- 
cumbit onus  probadi  pecuniam  fuifle  in  rem  mino- 

* risconuctlain.vt tradidcrc*cbitcr Dod-  in d.l.i-C./i 
aducr.credito  vtgl.in  vcrb.locuplcriorem.  Bar.nu.i. 
Bal.nu.iac  ca;tcri,Ang.Alb.Arci.  Ca(>,^ulg.&  la- 
cob.A  S-Gcorg.  ad  idcraconlulmsrcfpondit  Aret,  in 
confis  i.vifia confiultationc.nu.  a.  hoc  »dc  confirmat 
Alc.il)  trad-4e  pr®lumpt.reg.  i.pracruinp.42'.num-4, 
vctfi&  indcinfcrtur.ac  Do.  lo.  Steph.  Lambeueng. 
in  trad-dccbttad-eoru.&c  gl.  24-m  vcrb.nccin  ea- 
(u,quorca!ita,&  \»crc.q.4.nu.  1 7.  vafiprimuscft.vbi 
inquit.quod  licet  tcx.ind.l.i.C-fiaducr.crcdito.hoc' 
non  videatur  cxprimerc»tamcn  ven'  cft  didu  glofl?, 

6 m>iU>tercilicet'tcxpecui)iafencratitia  nonprclumi 
^ locupletiore  fadfi  ^10  vfiurarfi,  3c  hanc  cfic*c6em 

Dodor-fnlam  tcflac  Ant.Gomez.  variar.  rclbl.tom. 
'2,c.r4.dcrcflit.mino.rubnu.z.  veri,  quinto  infertur, 
& hoc  idem  nos  inalta  conclufionc  flatuimus  incc* 

7 clclia.vbi  St  illius  rei  ei  cflcrarionifaircruimuSj  cib 
’*  fbeocratotum odium, VI & tradidere*  ebitet feribem 

in  d.l,  I .ac  alii  modo  tclati  luis  in  locis  ,quat  ratiocx 
eo  fulcuur,quodin  callo  vos.dcpignor.  fictibitur,(|t 
S fcUicet  fcin^raducrlustfccncratorcsfitpraerumcn' 
dum;cu  ipfl,ac  alij  turpis  qualius  cupidi  facilius  a re- 
do iuiltiix,  3c  veritatis  tramite  declinare  Ibleat.  o i. 
4,di0,3c  dixit  Alb.in  d.l.r.in  prin.C-fi  adua.  credit.' 
p - Aliamtratioaem;  & forte  meliorem  elTe  ait  hanc 
f audou  cQnclufionctn  fcquciis  D.  $fbrtia  Oddus  in 


trad-de  rcftitdn  inrcg-paf.  VJ-S  49. 

alia  ratio , quia  fi fiibvfutis minor  tecepit.<&  ii  aliAi 
bcnccxpcadcritpeeuniam  , xaujcnquiavfiu^iune 
tllinimis graues.ytregulatiteromjaibuscfleiolcatt  , 
laefio  hxccoiplQ  probata  dicetur.  . ' 

Ampliaturconclufionoftra,VT  vera  fit  St, quando 
i oipiemet  acdirortexcipcrct,  & cllct  ftmdamcntuip- 
fiusdineexceprionis Ultus;  vt  fi  j>bara  Ixfionei mi- 
nore ex  ipfiuMiarratibnis  facie  ^uerfaxius  excipe- 
jcr,qubd conuStio  dcqtiaintereos,fiiit  vaiainvti- 
litat  em  eiuldg  minoris : iAud  enim  debet  probari  al>' 
ipio  cteditoremon  A minore>vt  clare  conflare  poteft 
cxcxcJnplisaddudisaBarc.poflg].ind.l.i.nu.2.C.fi 
aducT.aedit.qux exem  pla  referunt, adequutut  Bal. 
ibidem  nu.uvctfiadcuidentuiruAng.nu.r.Alb.nu. 
i .et  Paul  .A  Ca  fl.ou- 1 .dum  inquiunt, quod  quandoqi 
minor  dicit  coiuradum  jpfo  iurc  nullum,  vt  quiafi- 
ne  dcctctp  fuit  alienata  tes  fiia,ct  pd  hoc  agit  rei  VB- 
dicatione, et  proba  t fe  dominum , et  tunc  fi  aduerfa- 
rius  excipiar,  pecuniain  efle  vetiam  io  rem  minoris  • 
et  per  hoc  velit  retinere  rpm  minoris,  oportet  quod 
probet  minorem  locuplctatum.'eritaloquitur.l-prxT 
diotum.C.dcpfxd-inino.  aliquando  minor  dicit  , i< 
lx>uin , eo  quia  contraxit , cum  nou  expediebat  fibi 
contrahere, vt  fi  vendidit,  vbi  non  expediebat  vidc- 
. rc.cttunc  probata  ixfioncin  contrahendo , fi  credi- 
tor excipiat  pecuniam  prctiumvcfuiflcvctfum  in 
vtilitatem  minoris.ctobidvultrctmcrc  rem , opor- 
tet,quod  probetminorem  locupletansin.d.l.predib' 
rtim.  dc  qua  re  nos  paiilo  pofl  iuo  loco  plenius, 
ifliusampiiationis  ratio  abijlde  interpretibus . 
r r adducitur, quoniamf  ea  probari  debet, qux  funt  fun- 
damentum i mentionis  noflrs,fipc  agendo,  fiuc  ex- 
cipiendo, vt  Ua.fF.dcprob.l.inexccp.ft'.  eo.tit.cumfir 
liiil-ita  Bar.Bal.ac  alij  in  d.  i.  I . 

Hxc  cade  concludo  primo  locodeclaranda  efl,c( 
intcliigcnda,ut  proccdat.quado  credi  torqui  mutuo 
pecuniam  dedit  efl(ut  diximus)  fifneratOrxt  mutua- 
izuitad  uluras/ecusuerofiinpliciccrcrcdiditfnumos 
fine  aliqua  ufiira.ct  fic quando  mqtuu  fiiit  mete  gra- 
tuitum : lunc  enim  mino  r recipiens  pecuniam  tene- 
tur foluac,fi  no  ptobaucritlxlioncln,  et  ficpccunia 
jn  fui  utilitatem  non  fuifle  ebuerfam.  ira  in  terminis 
tenent  imerpretes in  d.l.  i.C. fi  aduerl'.  cred.  ut  Pct. 
Cyn.n.i.uerfiquqprocrgo.ubi  inquit  ex  fnia  antiquo- 
J 1 tum.d.l.  1 -loqui  dc  acditorc,ftriflc  pecuniamtf^c- 
rArc.qui  cflodiofusDco,ct  legibus  t alias  fi  ilneulu* 
ris  mutuaret, nb  reputare  inquit  Cynus , ipluin  odio- 
Ium  Oco,et  legibus,  ei  fici  regula iurisctim  ipfc.  nb 
exciperet,  et  de  tali  odiofo  aeditorc  intcliigitctia, 
lecundum  eundem  Perrum,auri).hociusporrc^um. 
L.delactoficccl.  quoin  loco  Imp.indiflinflefianxic 
cum  creditorem  ibi  intclligi , qiu  quod  credidit  pro- 
bat in  urilitatcm  rei  tgiofa;  'domus  procedi  ile.  Cyno 
accedit  ibiddBar.in  fi.acali),ut  Ba|.  Albc.Pau.Ang. 

* cr‘cbitcr  Doc.fih  Fulg.ct  lacob.ibi!  et  hSc  efle  eo  Io 

* ci*cocin  Dpcl.lhiam  tcflaturGoinefiind.c.  i4.1ub 
coaiu-z-uCifiS. infertur  in  fi.quB  fcquitur,  acaliomtn 
confirmat  aurhbriratibusidcOddus  in  d.q-  sr.arr.f. 

* iubnu.>j..yctfiin  contrarium, vbi  hanc  magis*cbcm 
fentennam  dicir,  3t  ibi  etiam  pautopofliuribus,  3c 
rationibusconfiemat,  quibusadiuHgo  Dee.  ini.  l'm 

. guUria.coi.p.fubnu-xi.uerfi  item  aliud cflfpcciale. 
ff.ll  ccrt-per.pcr  l.ttam,&  poftw.S  fi  njinor.  ff-  dc  iu- 
rciur-Soc.lcn-in  cbfi  n y . circa  prima m quaflionem.  • 
dol.pcn.fubnum.Jj.ucrf.  circa  feniam  quxflio.uol, 
iiAlcx.ial.ciuitas.cblum.4.1ub  num.  1 1.  ad  fin<  ibi, 
qnbd  tamen  incciligatis  c^c  ucrum.  ff.  (1  ccrr<  petat. 

* ubi*communcm  dicit  lafiin  d.l.na,ct  poflca-^'.fi  mi* 
nor.fub  num.z  t.uarxapioglo.R.ip.in  l.fi  is,  qui  b.o- 

* na.nu.iz.Ocpign.Imoi.qui  dicit  dc  r convn^uniin  fi 
cap- 1 -poflnu.rymafic.  fcd  mxia  procditla-  dc  depbfi 
quem  refett)  IcquiturSocyo.  Icaior  ia  coni.  < $-ui' 
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De  probationibi 

|is  pnrdidis.nu.2^.vcrf.f -probarut.vo].  i a)UOS  etiam 
in  alia  Ecclefiae  Qondufionc  ante  hanc  explicata  rc- 
t4tulimus,  v*na  cd  nonnullis  alijs  rcic^a  eorum  f opi- 
nione,qui  aliter  fendre  vili  (unt,vt  Sali-&  Ful^.in  d. 
I.i.MattheCin  nngal.58.incip.nota  vnumcarum,dc 
ibidem  pabrSaray.in  addit.  Card  Zab.in  conf  140. 
ft^mtale  cft^agincrfiarrholomxus.col.pcn.nu. 
i4.verf  per  hoctolluntur.RebulF.in  commcn^.ad  c6 
Ait.regul.Gal.tom<2.tit.de  reftJt.de  releuamcn.art.t. 

S;Io.).  nu.ai.vcrf.y.  minor  cxcipiens|,qurindiftinde 
oquuntnrin  quolibet  mutuo,  vtde  facit  O.Fran.de 
Caldas Pqreya  Lufttanus  in  commcnr.ad  I.fi  cerato 
tcm.in  vcrb.fua  £icilitatc.nu.  ;o.ver.  iuuat  ctia  €.  de 
in  integdtfti.mino.vbi  nohnullos  al  ios  cocordcsci- 
tat,ac  nonnulli  alii,  vt  per  eundem  Oddum  vbi  fup. 
«luibus  addo  AriG  Pinellum  aliter  enam  fentiCtem. 
inrcpet.l.recundx.C.detefcind.vendit  par.j.c.i.nn. 
52.vcrftc.egoi  primis  annis, defeq. vbi  d.l.i.C-ft  ad- 
uer.cred.gencralitnin  omni  creditore  ex  caula  mu- 
Vui,non  tantum  in  foencratirio  procedere  mordicus 
tener,  vt  fcil  icer,  creditor  probare  debeat  pecania  m 
terfam  fbifle  in  vtilitatd  minoris : idq;  aurhoritatib. 
interpreram,  tcgib.de  rationibus  abunde,de  copiose 
conftrmat.S^  a tantorum  parrum  fnla.dc  i comuni 
lopinionc  recedere  in  hoc  articulo  mihi  nimisgraue 
puto  > &grauiuscftctipft  creditori  inucftigarc,vbi 
sninor illam  pecuniam repofuerit , vel  vrilitcr  expS- 
derit,  quodadeo  liquet,  vt  nulla  indigeat  probatio- 
ne i de  facillimum  ftt  minori  probarc,quomodo  ii  13 
inutiliter  profudcrit,vt  modo  dicemus, quod  ft  iccus 
eftet  fentiendum, pauci,  aut  fere  hulli  rcpcrietur.qui 
Velint  minoribus  mutuo  pecuniam  dare  > quod  cer- 
te ipfts  non  Icui  eftet  detiimcnto. 

Sublimiranda  cft  hxclimitatio,vt  vera  non  ftt,qn 
mutuata  fuit  pccuniafad  ludum:  nam  quomodocu- 
uc  hac  dccaufa  mumatafunit.vci  dcpr^eritoivcl 
e pnfentiiVcl  de  futuro,  abfquc  alia  piobationc  I9- 
ftonis  minor  reftituendus qrit,m ft  creditor  cutden ter 
pr^ct,quod  minor  in  aliu  vrum,quam  ludi  impen- 
derit : vrpTohacfublimitationc  fabricatu  cft  Aret. 
^•pnftl.Si.numcr.  a.  per  tot.  vbi  late  de  hac  re  verba 
fadr,qucm  referendo  fcqufitut  Rebufl  in  tit-dc tcft. 
^ rclcuantcu.art.  i.gio.i.num.}o.  vcrlmifi  fuerit,  dc 
Oddus,ind.artic.5.nu.55.iftisadde  ad  conftrmatio- 
ncm,quxfaipftt  idem  Pincl.in  d.l.z.par.  j<c.  i.num. 
-3j.adfin.vcrf.tutiusvctocft.  , 

Secundoliiniunda  cft  conciufto,vtn5  habeat  lo- 
cutn.quando  minor  ctatf  diligens , dc  induftrius  pa* 
terfami.dcfoiittisbcne expendere  pecuniam  fuam, 
tunc  enim  minor  prarrumicur  pecuniam  in  proprios 
vfusconucrtifl^c  adeo;  vt  (i  contrarium  intendit, pro- 
bute  debeamta  tradidere  Azo.inrub.C-q , dc  aduer. 
quos,dc  incotit.A)bcr.'in  I.i.in  fi.Bar.ctiam,nu.2.dc 
^.dc  Iac-4  S.Gcorg.nu.7.quibus  adhaeret  Gab.Saray. 
in  addirio.ad  d.  M a tth.  ftng.5  8 . vtrfad dc  ta  men  per 
l.vlt.C.dc  pig.qucm  referendo  fequitdr  idem  Oddus 
in  co.art.5-nu.5  i.vcrl.priinuscft,dc  prius  par.  i.q.z6. 
ait-a.dc  J.nu.fi.vcrf.  fubiimitari  tamen  potefthoc. 
Q2,xlimiranoampliatur  pcrcoldcm,vtdt  locum 
lyfibi  vcndicerin|Tm]|uof<£nerari(io,dum  loquuntur 
dc  limitanda  d.l.  1.  C.  ft  aduer.  credit,  hoc  in  cafu  li- 
mitationis noftrx, quam  ampliationem  retinendam 
cflealTcucrat  idem  Oddus  vbi  liipra,  nu.  5 2. quando 
ipfc  minor elTcr  mercator ) dc  fohtus  huiufinodi  pe- 
cunias exponere  ftatini  ad  mams  lucrum  mercium, 
aut  aliarum  rerum  , ptour  folenr  facere  plcnimquc 
macatorcsrnon  obftanrcJ.j.S.pen.  in  fi.ft.de  inrcm 
vcrlbiquz  h3c ampliationem  videbatur  fubuencre. 

Tcrtibdcclaratur  cocluGo,  vt  cu  nec  aghurdc  pc- 
cunu  mutuata,ncc  cotraduseft  foencratitius , dc  tuc 
minor  perit  icrcftituiaducrlus  venditionis  cdtradu 
kle  tite,dc  Icruau  legali  forma  celebratum, vt  cu  fb- 
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bat  onus  probandi  pecuniam  pro  re  vendita  accepti 
cafu,aut  culpa  fua  fuifte  amilla  m,  dc  fte  minime  ver- 
fam  in  ipftus  commodum, dc  vtilitatd:  Iccus  vcro,qii 
alitcrfuitrcscmpracirraiuns  folcmnitates.ira  egre- 
gie explicat  gl.inl.prxdiouurJn  vcrf.conUirctit.C. 
dc  przd-minor.  cuiusdiftindioncm  fcquuntur  ibide 

* Bar.acalij*cominunitcr,dtinl.  nam  &:poftca.  S.fi 
minor.fF.de  iurciur.  in  primis  Ang.Fulg.  Roman.de 

■*  Iaf.nu.2i.&  hancefle'  cociii opinione  fellatur  Soc. 
1'cn.in  d.conf  1 1 s.coi.  pen.  nu.  i f vcrf.circa  tornant 
qua;ftioncm.voi.i.quoin  locorcfercnsea,  qux  in  d. 
■*  ipixdioru.tradidcrcgl.Bar.Saly.de ‘coiter  Dud'.in- 
quit,quod  quandoq;contradus cft  nullus,  dc  ruc  ad- 
uerfariusininoris  probare  debet  pecuniam  in  iplius 
vtiIitatcfuifteconucrlam,dchiccftcarus,  ind.iprx- 
diorum  quandoq:  concraduscft  aliquis  ,lcd  petitne 
rcfcindijdc  tunc  minor  probare  debet , fc  non  fuiiib 
locupletatu , dc  pecunia  non  fuifte  veriora  in  fua  vti- 
litat£,dc  hic  cftcaliis  in  d.l.  1.  C.  li  aduer.  acdit.fub- 
iungdshoru  ratione  cftc,fccundu  Bar.  ibi, quia  vnuf- 
ipquiiquc  probaredet  illud,qicftfundamcntutlucin- 
tcntionts,iuxr.i  plcn^  notata  pereunde  Bar.in  l.in  il- 
la.ft.de  vcrb.obl.ad  idcindit  Alcx.in  conf.  46.nu.i. 
vol.  5-  cui  accedit  referendo  illum  Cache.  in  dccifl 
Pedem. i7i.quoniani.nu.<«.ac  lofcph.Ludou.in  fuis 
commu.concl.i4.vcriinfcrtun.cuiusdiftindionis 
primum  membru  probat  id, quod  Bar.Baf.  & Dod. 

* *c5itcrtradidcrc,ind.i.i.C.fiaducrl.crcdi.quHVoluc, 
^cuinhoccalu  fundamentum  ipftus  pctcntisrcfti- 
turionc  (ir,qiiia  Ixfus  ex  eo , q>  conliiinpfir  non  con  • 
uertendo  infu3  vtiiiratc  , debeat  probare  pecuniam 
perditi, aliasfuccumbcter,pcrd.l  nam, &poftca.§. 
ii-tiiinor.fF.de  iurciur.cu  aii|s  ^ hoc  addudis  a Corn. 
inconf.yi.prodcciftonc  primi  dubij.col.pcn.lubnu. 

* p.vcrliq>,dc  iiiagisin terminis. vol. 3. vbi de*coitefta> 
tuc.idc  voluit  Rol.a  Val.  in  conf.  do-  clariftuni  iuris 
cft,nu.  37.  verf  V Itcrins  dicirur.v0l.4-dc  ibi  concordes 
citat.ac  plurcsaiioside  lentietcs  refert  idcD.Lainb. 
in  d4gl.24.in  eo.  vcr.ncc  in  cafu,dc  C.q.4.  nu.i8.de  ip. 
in  2.dc  3.cal'u,quoseciprciiictiequitur, 4cFranc.de 
Caldasiin  commen.ad  d.l.ft  curatotc.in  vcrf.p  ^od 
pnftinu  ius,&  c.fiib  nu.4.vcrl'.lecuda  conci.  cU.C.do 
in  iiitcgr.rcft.  mino,  vbi  duob.  modis  huc  casfi  limi- 

* tat,vt ibi  peuide  opinione  dicit*’ cbcin  Pinei,  in  1. 4. 

C. dcrefc.vCd.par.j.c.i.nu.is.vctl.gl  aQt  licet  ea  no 
fequacjVt  ea  vera  appei  lac  Port.l  tiio.  cbclulionu  lib. 

* ;;concl.i2.vcrr.linutain  imnorc.candedicit*c6eai 

D. Odau.Simbcelan  trad.de  dccret.lib.  3 .c./.iiirpcc. 
i.nu.20.  verf  led  non-lcuis.  appellans  eandS  vcia , dc 
hanc  fcqucndl  cfle,  dc  ibide  plurcs  refert  coucordes, 
caeji  copiose,  dc  egregie  a nonnulloru  impugnatio- 
nibus ructur.-caflotiftimumronc,  quiaqh  intctucnic 
decretu  i udicis,  emptor bet  piadumptiondpiore,$ 
pecunia  illa  benep  cu  collocau  fucririqa  ptodeaoi 

20  fo  t pixfumitur.quod  omticin  fulpicioiicm  tollit; vt 
plene  probat  idem  Simoncci.in  d.tit.7.nu.4j.  dc  nos 
in  vcrfdccrctu.concl.486.de  fcq.  vol.  i. plene  fcripft* 
inus.quxquidc  prxfumptioccllar,  qn  dccraum  n6 
iuit  imcrpufttum  , quxraciofatishancdiftindionfi 
probare  Videtur,  ha  ne  eandem  gloflfx  Ihiam  fcquens 

* dicic*c6ciii,D.Frdn.dc  C.ildos,in  d.  commcii.  ad  l.ft 
curatore  in  ver.huncLonrtadum.nu.  1 1.  verliaduet* 
to  autcni.C.dc  in  incegr.rcA.inm.  poQremo  hac  eftfe 

* *cdcm  i&.  ab  omnib.rcccpram  diftindioncalicucrat 
D.Oddus  ,in  d.uad.dc  rdUn  imt^.pat.  i .q.  47.Jttt.5. 
nu.2  }.dc  Icq.  vbi  camcn.nu*  25.mquit,  conftderandii 
ellc,qi  quantum  adiliudmcbruiu,qi  qn  adcft decre- 
tum,pixtuniat  pecunia  f4uftfe  bene  a minore  colloca 
ta,n6  V ideri  vet  u ; ex  co,q>  heri  pollit.q-  iudex  dcctc, 
tu  intcrpoiucrit,quia  eam  eo  ;nuuir,  dc  iudicauit , 
minori  expediret  ucdcrcjfcdqippca  bene  collocata 

•fiicrit  pecuina  puft  utditionccclcbrata,licct  hociu 
dici  pimilum  f ucnt,nou  bcitiMcquitiUcqi  prxlumic, 
ioje^uiAiaJcardi}'V9l,x,  Ss  4 . obid 
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Abid  dict^nsTidcrivefiorem  eorum  opifuonem/]ui 
conrr*  ittiriunr » & (f  Temper  hoc  onus  incubat  era  > 
piori*  Caetcnim  ^oiTfe  diftuidioaemtbhacobie* 
^loneco  padotueiur  quodhidex  nonHcciruin^ 
A>)uiiicbcic  pecuniam  v^duoh  minori  nifi  Wdifscti 
iCplod  Aarim  ciar  applicanda  prolblutioncdcbseo- 
fuin,v^cl  coUocanda  ad  honcHum  lucrunif  vc)  Jeea 
cranr  emenda  booa  (labiiia.  & hoc  modo  prx- 
fum  pdo  »ra  fundctur,dc  deducatur,  bene  procedat. ' 

^ I Exhis-t  proopinionc  gloH  e in  medium  deducis 
vnicuiquc  darunntcllipi.non  rcAe  Py Icum  annquu 
juris gioRaioreni  rcnCiUc:  is  emm  in  Inis  qucfttomb. 
q.iMp.incip.minor.ar.  an  adultus  tamen  «poitrcla* 
ta  in  vrran que  partem  argumenta  tandem  c^ludir, 
quod  etiam  li  line  decreto  fit  fac^  alienatio,  nilulq- 
minus  teneatur  ipremioor probare  pecuniam  amU- 
fain  , in  ciUHj.vtilitatcm  mjminc  vetiam. 
QMctnadinuduin  etiam  ex  uldemcUreconflare 
^ipo^  t AriumtPincUumpatumic^crcnulie.qut 
totus fuitdiueiCus.i  Pvleiopinionc.init.l.i.  par.  i.c. 
j.iuiu).a5.duin  voluit, quod  indiAin^etaminrefti-* 
tutiunc>quamerjaniinnuiiitare  lempcronus  probi- 
di  incumbat  emptori,  per  multa  abeo  ibidem  fubti- 
jircr  in  medium  allata . & ex  eo  przcipuc  ,quod  vo- 
iuit  Bart.  ind.  1.  i.C.fiaducrcrcdte.vbi  etiam  Bai<L 
mi  Sali-nu  t^St  alii  quamplurcsquos  iprercteru 
qiioi  Icilicct»  li  inin^r  iclluutioncm  petens . proba* 
ucni  ic  laium  in  vendendo,  emprorpiobarcdcbct 
pectium  vci^lpmiuiAe  >n  vtihtatcm  mmoru . 

Illotum  opiniones  unquam  turi  contrarias  pent' 
fusdamnantrdeimprobant  rcccmiofcsljp.reiati  au* 
shoresfuis  in  locii,  nempe  D.StoriiaUdfJusind.q. 
47.pat.;.arT.5.nu.i£..&  cxr«is  Icq  perioc.  jD.  Octaui 
^monccl.Mj  co.trac.de  dccr.hb.'j.fif.7infpcc>.ii  nu. 
le.pcrior.ac  U.piancif.dcCaldaStind  l.  ^ curatore, 
in  co.vcd  hunccontradu.nu.  i i-rclpondctcsq;  ad* 
Dcrfanorum  arguincunonib.de  do£ie  ginllzdodri- 
nam  lUcntur.  quorum  dida  ncmprorcquor^cum  tp* 
lorum  hon  , & cMdiamsvbiquc  circumtuantuc,dc 
doctorum  virorum  inanibus  vcrlcmur. 

’ Subdeci.iiandacft  eodem  tenia  ad  con(  lu(ionem 
declaratio  in  pfioriciuidcmcalii.vcvcra  lit.quando 
nimuMlcranquainladuin  rellaui  petitin  eo.quod 
pccnum  padidii , ritna  tunc  mmor  iple  amidioneiii 
piObabiManquam  hocaizmtcntiomstkmdamcniu 
er  l.nnnordukXl/de  in  intcg.EcAit.5c  d.l.nam  d:  po 
ca.b>A  oimoi.A.  dt  lurciuraitlecus  li  ielaclum  ailc- 
genn  eo.quod  vciid»d>t,quia  vendere  Qbr(K>n  cxpi> 
a^ibcbar^  acteertano  t-^cro  ailixentc , ic  vcilcruo  pro 
p^M>  sanquam.m  tlltus  vtUiCatcni  verlo  teriocrci 
quocnaauuuc  aducrUrms  tpicprobiie  dcbcbi» , nn^ 
»cxcni  tmilfiecupluaiuaiaanquafhluarhocimcn- 
tiamstandamcqcuiiavidcauir , inndoraiiicn  minor, 
icizlum  doccano-oo^quod  vendidtr.per  1. patri.  $.r. 
dcditraiL  rUJicor*^  UTres.Jj.t. tt.de  luf  dot.uacxpli' 
c;aLB^.c.uxdii.iC.l4  aduer.oed.^ibidndd.r.icqau- 
tiiqBii  coi  vU.lubiiu.S-  veri,  aliquando imnor dicit 
frlzluuicod^uU  Aog.llibnu.x.vcct.quandoqucmr* 
por.de  v^:aut  minordiCit.de  da  1.  cir.  mcd.  Ruin.m 
conl.i  i'?u^uu  pcopooitur.lub  mt.^oiol.  $.dum  Ic  re* 
iTihrit  ad  Uoct.  md.  l.i.  C.(i  aduet.crcdi  to.  ad  quod 
auo;  v1dcDts.boc.ind.conCu5.col.vlr.rub  nu-t^. 
reti.lcdcoafrariuin.votu.  i.  vbi moltipliCiicrdilhn 
ipuqcoldcm  rctcrr.ac  icquuur  authores  D.io.Stcph. 
^aaibQricug.in  iiaraci.de  eberad. eorum, 5cc.incad. 

.'4.d.q.4  num.  aV.  vcil.quod  tamen  fiact.ac  alijs 
<o(cciboJ3t  autboutatibus  l>ancctiamdcdaraiionc 
iequens  hiem  buuy^c  Caldas  jn  d.comiocaad  d.1» 
cuc4u>rcfu . in  did.  ver.  per  qiio^  pnltinum  lusrc* 
cupccam,uum.  j.vcU.  1 .lii^oaclull  C de  lu  imeg.  re* 
liii.mmor. 

fcthsc  quidem lui>dcclaractofailiimiudice,qu» 
2>Pou;ii  icUuucdpf  iUi  maodare,  vi  proiu  aduvtUao 
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rcdiruarortiamxpibdaOnAicni  .dlcgatum  ,necpt#* 
baiuui.  quod  in  illius  volitateni  btcrk  redii  m » vi  m 
l.ifiudcA ciiuimuciito4Jiprindf.de  minorqiiod nd-  • 
nuMoiuui  c^hrjnac  auihoritaic  idem  Franc.dcCaf 
dasiin  d.vcdi.pciquodpriiiiiuiiu  tU9,5cc.mi.4.veiijfr 
fallict  tamen. 

Ceterum  hoc  in  loco  vidcdiim  cQ  demce)>s,  vt& 
in  Ecclciia  m <uperiurrconclulioncfecimus,quopa- 
doprobandu  Iit  a creditore  ^Hicuniam  fuiUcm  vtili' 
ratem  minonseomicrum,  & quidem  in  haedubit^ 
none  adduGcndacli  RipcauthoritasinUt  venm./. 
eadem  ratio.nu.  1 1 .tt.de  priuilcgxrcditoxx  cuius  di- 
26dishzi:ihcoriea  col|jgitur,<prcilicietdcbcat  tpnr* 
ban , minorem  ludiguille  iiU  pecunia  oAciidendOb 
a»  alienum  illius, v'dcgc(tarcm,  auc  nuditatem  ante 
inuiuuin,  >Sc  quomodo  polt  mucud  debua  perioluit, 
ac  nuditatem  , 5r  cgcAatem  rcparauit.ex  htsenim 
latis  colliguntur  quidamachisminoscogniii  ,qu6d 
lCiltcct,cx  ilU  pecunia  emit  pannos,  aurfrumctuin, 
de  id  gemis  alia.vndc  m propoilto  noAro  dicebat 
Bal.m  auih.hoc  lusporrci^um.col.peo.  num.s.Cde 
^ 7 lacrol.ccclcl.quoii  ii  prob^furf  monachos  proprioc 
fuilfc  nudos , deinde  pofi  mmuum  receptum  ab  £c* 
ciciia  illos  vuosclfc  vt;lbros,'*probatam,crit,vcriam 
cilc pecuniam  mvnlicatccn  Eccleliz  , Ibpra  citato 
>DvO  Ripa  alia  iiiiuba  adJuciL 
Hx  tamen  probatiuncs  moc  demum  procedant, 

: 3 mli  mmort prober  ex  aduerib.  quod  iple  habebar  €t 
aliam  pccunianit  qua  hac  omnia  facere  pomerit , v£ 
idem  voluit  Ripa  in  d.l.li  venm.  S.  eadem  ratio.tm. 
a. rt.de  prmil.cicdiiu.ita  intcliigcrc.  1.  ApnedtumrC. 
de  prad.  min.  em  accedit  idem  Oddusin  d.  ciaCt  de 
rcltiun  intcg.p.ir.x.q.i  i.art.  5 in  ft.. 

Quid  vcio  in  mmorc/ quomodo  iis^incndbas,  in 
quiDusonusprobindiipii  mcumbet,  fcmalccxpcA'  t 
diilc  pecuniam, poterit  Htudfb  eo  probari/  Et  cen^, 
VI  inquii  idc  Oddus,vbi  tupia.na  fi6.  verC  in  calibas 
igitur  faciiivcrittheonca>qDomamfi  verum,  id  Hne 

29  vllo  iicgocio  piobabitur <t  rc^s  camif  gerta  ent  wrn 
aliis,  vcluii  ImotibiK.mercmabus,  fcorm , epuloni- 
bus , 5cirtius  fatiiix  hominibus  iubiunxit  idiOvtebis 
ad  vnum  lue  m re  aducnendutn  cllc . quod  Icihcer, 

30  minoc  debeat  probate,  ict  imprudcmcNmpcDditifc 
diAaippccujuainjquuIi  calq  utituru  probabic 
perdidillc,non  luHicict/vtinqun  ^c.'dBcJiapcr.tn 
a.l.2.in^i.C.  iiaducr-credito.  ■ 

COf/ClFS/0  ' MCl^XVlll.. 
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Pecuniam  dlTc  rolutioriipkp^^m,quomo- 
doprobanpplJit. 

- • » ..  bi. 

/ 5 V^M  M A R J V M,  \ 

t P.Munhmtft  folutionjpMTttamtx  quMkt«$t ptffotudk 
. pmOatxr^^cur.ibtd. 

1 M9ri4U9rtm^^nus-prf/i»mUurkabtwrfmwnMmmtriSt 

C7  pirtanjtqzunt  ji>iutumtpMrat9WLJ, 

} Ar^ummtum av«ri(initlf!C4itt.  t»*'  ■ 

4 .n^rj^umentum  a tommtniiter  acciJmtikaittVatidum  ijl. 

5 ^^tcunh  dipojk^  pTdfttmnuT  hiutwup/vrttA^, 

6 DtpoJiurtmcQujumtHdo  d<p9juwm  dieJWr  dtUnquerc^ 

7 tiCMfUA  dtpojiu  non pmJumtttT  foiMttom pjrnu , qu£‘ 

du  eiuf  dttmmtwfi  iranJlsJMtn  tii  in  dtpq/iumttiL^  s 

8 Pifumam  numtratamy Jt  nm  bjbftt  sfflrenti  dtbitwt,^ 

dt  bomf-/ta^/o  debtto  tiSmntufrtduur. 
p PdttpertASfCratMHu  Mmmdf  fnntahiUtgiWtt^. . 
io  Creduor  xxUim  prob^  d^Uium  babttt  ptcunuoK~d 
/ctitifQffi paratam,  ad^adnuttttur,  . ' 


rcouiiam 
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* Iff***  Qualitate  per/onanim  pofle 


J 1^1  qualitate  perfonanitn  poffe 

irob^jk>i^t)rJal.tjn^ubTia  in  6n.'C(icert  p^. 
fcrl^  vero  !k.  qui  pft>rci  (>uliuic.ff.  qui  fatild.cog. 
quis  ett^  magnus  mercatorvquia  pra-fiuni 
i furpi;<»ni4mt  Haberem  arca,  & conrcqucntcrk)!u 
Ifolilpafatam.vt  hoc idc probat Bar.  vbiTupra.ex  1. 
«fiUiiqui  S-mciior^um  gt.ft.deindicm  addicV.&cu 

* jlwcdotl/itu  Biar;6li  tridre*  communiter  faibcn. 
ibidem  rcltdomr  Ca Ar.  5;  Alex,  in  d-  i-  nngulana.in 

* * comnipni  etiam  dicit  coioci  Cagno.  nu.40. 
vcrfquomodoautfi  Nec  miruqj-profcdo, valet  cjt: 

3 fliminiurcnoftroatgumcntQ  fa  if. 

^mct.cau  c.quordi.c.quanto  cap.quia  vciirimile» 

4 df  pr^^umpt.MC  non  t argumentum  a communiter 
accidentib^l.ncqucoa;aJcs.vbigl.Cde  probarl.cer- 
ti  condidio.$.quoniam.£f.  ii  certum  pec.  vnde  cum 
icomrnunitei  accidcrvibusciprore5,&  magni  mcr> 
patores  habeam  pccuniaa  1 0 arca,&  iic  paratas  folu' 
(ioni.idquc  vecilKmic, iccirco  prfluincndum  cQ  eos 
habere  pectiniam  folutiom  paxauin^  fic  argumen- 
tatuiCagn.)ndxni.40.it>tin.  ^ 

IftudBanolididum  ampliat  Caftrcn.ind.l.fingu 
laria  ? in  h . vt  & procedat  in  depolito , in  quo  etiam 
3 pecunia  f prefumitur ioiuiioni  parata. vt  clt  de  men 
fc  iuriicondiliidn  1.  qui  negotia, (ibi.ncc  hutc  iimilc» 
dee.  0.manda  dciod.l.ceriicondidio.y.vlt  d iicer* 

6 tum  pet.quiaalioquidcpofltariustdclinqueret.md 
.conwuaxec : quod  non'cft  pxinmcaduui.l.  metua 
:ff.prorocio.Cumlimi).  • 

. Quodpontcmuintclligit Alex. ind.l.  (ingulaiia. 

7 in&procedcrdini(ittraDslatum  eOcc  dominium  io 
depofitariuTi),quia  tunc  ccQat  illius  catio>  J . Lucius, 
la  t,&l.diefpoD(aiiotam.  ff.depoii. 

t ^ndein  cAcJufionctn  declara»  vt  tfi  debitori  f a(- 
^r^nri  fc  non  habets  pccubiam  numeraum  ad  ma> 
oas,d(  offerenti  de  bonis  6iis»vt  carcerem  euitcn  ere 
idendd  lit;  pisfumiturenim  in  dubio  debitorem  no 
habete  pecuniam  numcratamutaegrcgicrefpoAdic 
Bal  •iaconf.its.ptaflica  ciuitltis  habet-  col.vli.  no. 
4t‘Sc  ^.vc^C.  St  quia  nciDO.  CUKI  fcq-  \rol.  i . iia  inccll^ 
pensex  bis-i^-quod  autem,  in  Auth.de  hdciur.  N am 
finnaiDus  me  cU"c  debiioicni  Tiu)  in  cemu.ic  leiens 
capturam  de  to«clTccoinmifl'am,rtcuitem  illa,ofh 
10  de  boitit  nu;i,,iuxia  aulh.  huc  nili.  C.  de  1'olutio. 
Atreicnamc  iK>n  habete  pecuniam  nunictaia.,St  alp 
t^-urnoa  copQatdehacmcaalTeitione.dicitBtl.  vbi 
Jbpia.<j>  ptasiumptioell  ptoiplb  fic  aflctctitci&tpta 
iliuicgavua  ptobacut  eo  ipfoi  (p  coonarium  nd  ptd 
liararteuin  litummodo  pei  cOnieirioneiit  ptobabi. 
jt^daa^Qtu.C.dc  ptuba.cum  li(<i  vnde  concludit,q> 
.ipie  fic  a OTetens  non  tcoebituc(fobarc>  fc  ni  n habe- 
«epecuaiain>q>  quidem  eftOnguiaredi^umtoGc  ali- 
1d illud  Te  Icgiilc  icfta«nittcc^iOi<aSeaen.  in  d.L 
fi  trcto-l-qUt  pto  tei  qualitate, C^i  raiiTd  cogan. 
ta  iCwchun  huic  B.ildtdeciOoni  obBaie  vidci^itr, 
qiuarnmitadldimus  lupia.Hi  verf.paupetias.&  przci 
dixit  Ang-md.l  (iverp  $.t}ui  pto  rei  qtiithta 
tet»|<KinetiaHiiioe  indieU  qonclulioncPaupcRat 
9 ^^»ii1aDa,q>/ciliect  t vbi  diuiti^-,vcl  paupertas a&t 
fitndainenluui  intemiotm  allegamisPpre  debet  pto- 
fiate.per  regulam, l.ci,qui.rt.dc  pcoba.qubd  lecundii 
cum  ibi  habet  loaiii,  non  folum  in  adumate,  reeSe 
dU>iicm,£cdc9ain  in  negante rccQe  diuiicm,  vcllu 
-bcjc-pdcuniam  numerata.  ar&  l.pcn.1».  docere.  Slnc 
j^scam  >qui  in  ius  voc.  vbi  hoeidcoi  dieu  pciillB 
-tbMl>ia)uo  minus  pioduccuir. 

.1;  aMihilommus  tenenda  cordi  cft  illa  deciiio  Bal  di. 
Beeocuode  Senilium  vbi  lupca^qa  in  piaiiica ftepir- 
6mi  eootit^tte  rolcttvi  eam  fcqui  vr,  dc  plurimum 
' coBXDCadatfabia.  Pep.  in  auihcni.  prxtcica,  num. 
vjt.vccficaiofcea  his  diilisan  h.Cvndc  vir.&Visor. 
eaiuicm  fiabU4<ciCoocii)  dedaiabis , V t u lucn  cib 


ditor  audieadiM  (k,  6 Veiil  probare  ooaubriqm  ,4f^ . 

1 o biforem  oeapd  pcainiara  f fohmoui  .panum  ha' 
betcuta.explicatidcm&ald«u  ind.  conf.3  li.Aibnu. 
5.vcrf.  ii  auic»)  cieditof.  vrsl.  t.  per  l.magis.  S.  i.tf.dq. 
i^.eoJ,trcsiracres.^ldcpad-acaj^  itiraab  eodem 
iqideipieiau»  -j- 

CO^e  LFS  1 O MCLXlH.  ' 
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A R G V M E N T V M. 

Ali^  quando  quis  in  dubio  faftus  locuple- 
tior ea  frudibus  ad  eum  pernentis,  an  vc 
rb  eos  in  malatn  partem  confumpfiflfe 
praifumatur.  ^ 

SVMMARIVM.  . , 

I UaupUtiorijms  foHutprtfumitur , ixftuflAui 
mUJtxmptmmramt. 

Contraratw^bidrm  nu.-j, 
CvuilidUomtsaffiruntvT.nu.tiAJ.t^ 

I Bonx^dtl  pofijiory  vtnon  eondetnrtHurmreflitutiolit 

fruOutn . IX  qmimi  ditaur fallui  locxpUttor,  diM 
probare, eo! ft  maU  confunipJ^$. 

J trajumpno  iurii,fum  jiat /TO  afhn,  rtUuattU  aboiu, 
rt  probandi. 

4 LonipUtior,  txfrabhbut  adrumperuentilifabiuf  praju- 

ntftur  diligens  ,proutdiu  acfuMTtttwfmtan  Jblitut 

y pattefamibas. 

5 A plitnvaltdaeii argumentatio, 

6 Marfimexfrnb}ibxsparapbtmaUnnt,guiadtumperta 

ntruntyprafiimitur fabint  locitplaubr. 

8 Peabhea^^timaUguminterpTet. 

p Ltg,:  in/cbobidrglttiiiinturii«foroa»Umdigtru»lur. 

so  Aiexandn  Jn/oknjit  lurijion/jani, 

I I Phtitppi  'ibefjt  eomrmndatio, 

ij  Utcuptitiorqaisixptanmia,qiuadaiimpmunit  faSm 

noHpTdfnmUue.  , 

ContrarmmytbidiixaM.iq,  ■ ‘ ■ 

(^onabauaamm.io, 

1 6 Pteneua  adqnolidianoj  vdlutoqepafata  ejldyfunpir  4i' 
: prabhomparaiaemjitur.  . 

1 8 pruUm  hetuiy^ f at  tit  eon/mmi  prajiemunlpir. 

I qiacttpbitKr  fadius  qtui  ditiuir.Ji dimiaiitiont  caUro- 
ntaabanotnxifaorumjktirtieiiaim.  a,]  , 

hij f»  »\  efli.«moiab  diCKmilisjmmo  mea  fenten- 
i.  tiapcnccademcurtipetiotc,quadqegi. 

musio  antccad  itibus  cOdulionibus’,  de  p^uniaio-. 
licet , quz  DUC  lublcqumircxajiilnida  locupletatiA. 
nisinatena.Quid  eitim  aliu^  clbprcuniacirecduer- 
lam  in.vtilnaic  Eceklip,  vcl  iiliiiuri|,quara  ex  ea  ip. 
ftm  Ecaieiiain.nuooremve  locnplciioiceircfaditi 
■on  eAi&iiiliclas  .prxlcniis  ecmelufionis  aigumcn* 
ra,nimitu.qui>padoquis  pixlumaiut , aut  pcobemi 
6t)ie4ocaplctiot,lupc.in  veri. .locupletior,  ini.  vol. 
i nobis  iiaciaii  debuilTe-lcd  poEcipiiaiaillius  trada- 
tiisgab  ijiiographiimpociumiataiSt  nonnullotQ  ho- 
Dcliiirioiotum  vitorum,  guonim  voluntati  no  potui 
BO  patetealiatiunas  prec<s,editio  efiecir.vt  licpe  nu- 
mcroiingulart-Tocum  matcriasltiislocis  appoliti 
explicate,  nobaiotcgrum  non  fuctic . .Cauloc  it  ne  ■ 
gociocum  mulutudincm,  quorum  paula  dii  variijia 
{kIs  iudicaodt  inuncte  fiingcte(daetacli,vt  non  fo- 
taim  aliquzcdcluliaau  matetif  mihi  eicidcrcnt.red 
etiam  aliquadomci  ipGus  obbuio  fde  ccpciit.  £t  fi 
aftt  nou  tpa  latet  plorimii  tcfcttea;|Uoa«line^i^ 
dieaturitaa)en,cu  pizrtm$eonduliodrupqtiorib.ho 
Ifigcddlct , occ  penitus  aiieoun,  abiofiitutqtkdioe 
cikfxnfcibttcabieiidctEiiMKtfieiataftaicmaaeBt. 

Ex 


Cx&udibtisigilttfreMe1«(i^6/refforem,  autaliu 
•r  pctUentis  pra:fumi  cx eis  ipfhmffuiffc faAu  locuple- 
tiorem ,qn  dc  iurc  non  aliter  obligarar.nifi  quatenus 
locupletior  fit.mihi  probat  fibularis, denunqua  ob- 
liuioni  tradenda.  Ang.dodr.ini.  vtrum  autcin.nu4- 
s’erf.in  gl.i.ft'de  pet.h^r.quo  in  loco  notans, dc  fum- 
nic  commendans  ibi  gloflam  primam,  inquit, agen- 
ti fatis  efle  probare tem  feraci  ad  conuentfi  pcrucnif- 
fc , vt  femper  ptarfumarar  cx  ea  fa£lus  locupletior  in 
<lubio,vt  fic  conuentus  ipfe  condenari  d€ar,nifi  pro- 
bet,ferem  male  confumpfiirc, vel  alteri  donafle,  vel 
aliud  comigiffc , quo  liqueat  pcrucntiohiscflFciaum 
non  duraffe , nec  conuentum  faftum  fuiOc  locuplc- 
a tiore.Exhocibid.inferes,g»bon*  fidei tpofleflbr, ve 
no  coderonet  in  reftitutione  fru<auu,  ad  quorum  rc- 
ftitutionC  non  tenetur , mfi  quatenus  cft  fadus  locu- 
pletior, vt  not.inl.fruft.ff.cod.  dcpct.harr.  dd)cat,p- 
barc,fc  cos  confumpfifle  in  mal5  pattcm,q»  eflemen 
ti  tenendum , fubiungit,quia  cx  hoc  multus  honos  te 
mancbit.idc  fcnfit  iplcmct  Ang.  in  l.illud.  S.  praedo, 
in  fi.flf.eo.de  pct.hjer.dc  in  l.fi  nauis  ad  fi.flf.  dc  rei  vi- 
dic.dum  ibi  fc  rcijcit  ad  ea,qu*  ipfcmct  dixit,in  l.fcd 
& fi  legcJl.quod  afit.flf.co.  hanc  candC  videtur fcqui 
fqitcntiam  Rom.in  conf.i49-concl.i.col.  2. fubnu. 
a.vcrf.j.dumibid.allcg.gI.idnvcrf.confumpfiflc,in 
d.l. vtrumrid  vero apene  tradit  Anch.in  conf.  s-  pro 
parte  nobilis, coi.  i.fub  nu.  i.verf.  & fi  cefiio.  per  1.  in 
pupil.ff.de  folut.ex  qua  colligit, quem  praefumi  fadu 
locupletiorem  coipfo.quod  recepit  pretium,  nec  ap- 
paret confumpuim,vt  etiam  hoc  clare  dicit  Fulg.  in 
d.l  .fcd  & fi  legc.S.quod  autff.eo.diccns  cx  Ang.ibi, 
quodnifi probetur, quod  poQeffordilapidaucrit.m 
dubio praefumitur  faftus  locupletior cxfrudib.vt:! 
alijsrcb.quse  adeum  pcrucncmnr.ciufdcin  gloffae.ac 
Anscli  theoricam  plurimu  extollit  Alex,  in  confil. 
6Muoerprimodub.col.2  fub  nu.s.vcrf.dcnaturalib. 
voi.2*candCclcgatcm,&  fingularcm  appcllatCorrr. 
in  ^onf.72.pro  decif.i.dub.col.pcn.fub  nu.9.  verf.  ad 
hoc  acccdat.vol.?.vt&  eleganter  Ang.  per  illam  gh 
dixiirc,rdponditSoc.fcn.inconf.24vifis,acdiligcn- 
ter,3c  mature  infpcftis.c.ol.  i i.nu.4  ‘ -ibi.dc  ideo  dici- 
mus vol.  I .Curr.fcn.in  conf.7 1 .princeps  dcfundus,in 
addit.ad  idem  confilium  vcr.^.quia  licet,  vbi  inquit, 
quod  percipiens  rem  in  dubio  prsfumitur  faduslo- 
cuplctlot  nifi  probet  contrariu  per  d.glo.quam  dicit 
not.commendatS ab  Ang.in  d.l. virum,  idem  quoqj 
& in  conf.82.in  caufa  vcrrcntc.co!.$.nu.8.ad  fi.ibi,in 
dubio  autem, & col.i.fub  nu.24.vcrf.&  hoc  adabun- 
danriorcmcautclam.vol.4.ipfum  quoq;  Ang.refert, 
lequitur  in  c6f.  ijpin  praricnti  confiiltat.col.4.  fitb 
rri.  ‘ 9.  verfeum  ergo  in  cafu  noftro.vol.i.Dcc.in  l.ia 
pocnal:o.fiib  nu.s.vcrf.&  dicit  Ang.ff.de  rt^.iur.fub- 
iungens  pofica , videti  fatis  effe , fi  probetur  ftudus « 
va  fes  ad  aliquem  pcrueniffc,cx  eo,  quod  videt  fun- 
data intfcrio  CIUS, qui  dicit  illum  f.tdum  cllc  locuplc- 
fiorcm,  nifiiplc  poftea  probet  de  mala  confumptio- 
rc;  hanc  quoifiniru  in  modum  dodrinam  Angeli 
«xtoilit.&magnifacit  Rui.in  conf.J4.fuper  his  in  fi. 
vol.i.&inconf.ipqiiia  tcftator.  adfi.  verf.  fcd  tam6 
dicendum  cft.vol,2.diccns,  hanc  opinionem  de  iurc 
efie  veriorem  exeo  , quod  non  praefumiturquisia* 
da  ffe  luum.l.cu  dc  indebito.ff.de  proba.&  praefbmit 
irvciiplaams.l.fidefunduS.C.  arbit.  ture.fubiungcns 
ab  hac  opimonc.gl.  Ang.  non  effein  iudicado  tc- 
cedcniiiini,iuxt.not.pctciindcm  Ang.in  l.i.C.qui  p 
3 fua  iurifa  tumquiaproopinioncgloffaceffiuristpr* 
fumpiio,  ideo  rcleuattir  ador  ab  onere  probandi , & 
tra  n fertur  in  illum, qui  dicit  contrarium,  vt  not.gl.  ia 
l..ii tutor petitus.C.dcpcric.tut.eidcm  Ang.  plurima 
ttibuir  in  hoc Soc.iun.in  cof  vlt.pro  rcfolutionc.  nu. 
3 ^ .5t  fcqq.vcrf.  & circa  hoc  cll  aducnendum . vol.  i , 
& cum  ad  id  fimplicircrrefc«  Dcc.in  conf.79.1hid6- 
<lo.nu.  24.  vol.  A.  hanc  quoque  gloffa:,<ic  Angeli  do : 
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drinam  plurimum  commendat  Ir^Croun  (Jonf.de^  r 
cimopiimo,magnificus  Comes, &Equcs.nu-48.  ver. 

&  aducnendum  cff  vol.  i.  & ibidem  tradit  cauteiani 
adeuirandamCafiicnfis  mox  i nobis  allegandi,  & 
aliorum, qui  contra  fcntiunt,opinioncm:quodfcili- 

4 cetanicuietur,  & probetur  tiliuni,ad  quem  rci,  aut  • 
fruduspcrucnemnt,cffchoinincm  prouidum,diligS 
tem  conicruatorcm  rerum  filaruin,etqui  non  cofuc- 
uitredditns,&frudus , quos  percipit  ex  bonis  perdi  * 
pofleflis  in  malos  vfuscoucitcrc; valida  cft  enim  pto- 

5 batio  ab  h1s,qux  fieri  ffolita  funt.l.vcl  vniucrfbrunjk  ' 
ff.de  pig.ad.glo.&  Bal.inhnequc  natales. C.dcprd- 
ba.ac  ali)  ab  eodem  Crot.vbi  fup.citatj.cum  Angelo  ' 
etiam  fentit  Bcro.in  conf.  44.  vifb  tenotcinftrumen» 

6 ti.num.6.&  id.vol.i.vbi  inquit, marirfitexfrudibut 
paraphcmalium  ,&  aliorum  bonomm  vxoris  perip- 
fum  perceptis ; & confumptis  in  dubio  fadum  locu- 
pletiorem prasfumi , qifi  per  cum  contrarium  probe- 
tur ; quoniam  in  dubio  hoc  in  cafu  vxor  habet  intea 
tioncm  fundatam , quod  mancus  przfumaturfadus 
locupletior , cx  eo,  quod  rcsilix  ad  maritum  Icmcl 
pcrucncnint,pcrd.gl.  Angei.  ac  Alex,  in  d.coQf.63. 
Gozad.inconf94'anilluftrils.num.7.infi.Io.Lup.ia 
rcpet.rub.de  dona.int.vir.&vxp.$.48.  nu.  i. 

Czterum  dodrinam  hanc,  cui  tantopere , Vt  vidU . 
ftis , quamplurcs , ijquc  graucs  tribuunt  authores , 3c 
quam  in  fclioUs  legendo  tantopere  magmfccit  An- 

7 gelus , idemmet  in  iudicijSconfulcndofdamnauir, 

& improbauitdum  bisalitcf.quim  fcripfct^tjfibi  c6 
trariusrcfpondit.  camque  veriorem  pofteriorfi  hanc 
fuam  opinionem  credibile  cft  in  praxi  cxiftimafTc « 

8 quod  cx  eo  fuadenir, quod  tpradica  fit  optima  legft 
uucrprcsjcum  vt  egregie  tradit  Bald.  in  I.  Aemilius. 

9 col.S.  num.  1 1.  ft.de  minor.in  fcholistlcgesdcglu- 
tiantur,in  foroautem digerantur,  quem  refcrt , dffe-  < 
quituraliacongcrcndoadhocpropofitum.  Cag.  ia 
l.i.in  prih.C.de  rcfcin.vcitdit.  Isitaque  Ang.in  confi 

1 3 j.fnpcr  primo  pundo.fub  num.z.in4.pund.  verf. 
namadomnia,vbiafreruit,quodadfrudusconfum- 
ptosnontencmrillc , qui  cft  in  bona  fide,nifi  ador 
probet,  quod  reus  eos  in  fuam  vtiliutetti  cduertetit; 
quia  mne  condemnari  debet,  quatenus  eft  fadus  lo- 
cuplctioncx  xqaitatc.I.fi  mc,&  Titium.ff.  (I  ccr.  pct. 

& idem  dixit  Ang.  in  conf.  1 60.  Domina  Cathacitu. 
adulta,  in  fin.  quo  in  locoapcni  aflferic,  quod  cautus 
effe  det  aduocatus  adoris,  vtprobet,  5cdeducatpof-  . 
feffore  cx frudib.locupleriorcm  faduro,&  fpecii  lo-  . 
cupictacionis  deducat:  quia  non  fufticcret  deducere, 
in  fuos  vfus  conuctteritinon.n.fequitur,  ergo  Loos 
pictior  fadus  eft.quid  cnim.fubiungit  Ang.fi  in  vfus 
fuos , Se  fuz  familiz^nucrtit  fplcndidius  viuendo; 
ccrt£  tunenon  cft  fadus  locupictior.d.l.fcd  & filege 
^.fiquisrcfua.  ff.de  pct.  hxr.  hoc  id£  tenet  ipfcmer. 
Ang.in  l.inful.S.fhii^nu.  I.verf  attende  ramS.ff.  foL 
inacr.ex  quib.  Angeli  confilijsliquidoconftat,  ado- 
rSprobarcdcbcrcc5modum,&  pcrucncion(rei^vd 
preti)  extare,  nec  fufficiat ^barc  fcmcl  perueniffc , q» 

Ce  przfupponit  Faul.diCalt.in  conf 247.in  caufa, quz 
vertiturSaonz  inter  filios.col.pcn.n.6.  verf  venio  ad 
aliam  cocl.vol.  i.  vbi  concludir,reum  abfbluendfi  i,  ’ 
frudibus  perceptis , 5c  confumptis,fi  n6  fit  probatQ , 

Q fadus  fit  locuplctior.cui  pofteriori  fhlz  Angeli  le 
fubfcribicCur.fcn.ind.cof.7i.col.^nu.ii.ver.7.coa- 
cluf  dicens  meliori  effe  opinionem  Ang.in  d.  confj. 
qudin  icdura,  9 Se  viuA  ratione , vt  eius  verbis  utar, 
^piobat  ut  ibi  p ed.Curt.ucro  refen,  Se  fcquimr  laf. 
in  i.Ncfen.S.n  fundum.fub  nu.4.ucrf  fedaduertedi- 
ligcnter.ff.de  re  iud.diccns  Ang.dodr.ind.conf.  cfte 
fingularcm  .eidem  Ang.in  hiscoaf.uidetadhxiete 
Fcl.in  d.c.dc  4 fub  nu.;i.ucrf  zxeftridio.  de  refer,  k 

* h5c  fibi  uideti  magis*c6cm  concluf . & ucriorcra  te- 
ftatur,  qifbilicct  in  dubio  quis  non  przfumaC  fadur 
locuplaior  CX  ic  fcmcl  xd  eu  peruenta  tcftatur  Cuit. 
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Iok.in  c6f-Acika  hisqiitraor  duUtuionct.  coi.  rU. 

incon£Ujn  cauta  yctccmv  inter  aobi 
ft»  di  Rodulpbu.col.vlt.fub  nu.  14.  vetf  polbcmo . 
vbictinmca  viunniionciqua  Cut.lcii.ind^nr.71- 
«u.  ■ < .id  comprobat  Ale.  ctum  in  1.  certi cor^ictio. 
/.quoniam  JUi.  1 r .in  Ali  cer.pct.atqi  RuinJibi  coq- 
(raria.rid  c6f.ii>4.  pulchra  cli.col.Vlt.lub  ou.1 vetf. 
et  bene  rerum.  vr>l.  1 .&  in  conf.9  icuca  ca.quf  pro- 
ponunrurxdl.vlr.fub  ituA.  vcrf.de  noii  obdant  alie* 
^a  inconttatium.voi.;.Ludo.Gonicz.  in/,  actio- 
nes autcm.nu.ar.rcrfnot.l.cailioiexJnfi.dcackia 
*bi  inquit  hanc  opinionem  libi  vidcii  cationabiho- 
icm  .quam  etiam  magis piobauetc£a{i.io<U.  in  p^- 
Salibus.  nu.4.dc  lcq.fT.de  fCg.iui.vbictiamdocac4U 
'telam  ad  probandam  quem  locuplctioicm  falium . 
A.  Aim.iun.  .vicluhau.5  i.lnlut.  quib.alicna.  li. 

vclnon.Natincon£iS.pioximUdicb.ou.S.vol.r.dc 
* hanc  clle  ‘magis ctebtiotem  nolhoruin  fenteoriaip, 
A libi  magis  placere  .teliaiur  D.  lacob.  Mcnoch.iu 
uadijccupct.polTef.temcd.lt.q.40.nam,ssd.  Se  ftq. 
«etCdecIaiauiticlata  dcciaiatio.qucm  wfcccndo  Ic- 
quinuDjiictony.MagoniusinduiCLuccn.i;dio- 
lntnisnps.n.t;.vctl'jioaobftattciiium,d;  O.  Bo(g. 
Caual.inttac.detut.de  cut.nu.1a4  vetliaitito,  quod 
vbi  plumes  allegat  concordes  ad  hoc  AiI icet  .quod 
nemoptcfumaturfafittslacuplctiutcsiealtcaa.ni- 

fi  probetur.  iOisaddo  hanc  oaodem  poScrioicm  fe- 
queutem  Franc.  de  Caldas  LuGranum  in  comiuciil. 
ad  Llicutaiotera.invcrb-pcrquodprilUniimiuste- 
«ipctant.nu.  f.verf  rdit  coni^uf.C'.  dem  inicg.  rclhr. 
b>tno.rcfcrcns  jbi  idsm  leiuf  re  Maut.  in  trafl  .de  rcU. 
ininlcg.c.aaa. 

£1  hisjquxin  bacquedioncin  vtramqi  partem  in 
medium  i nobisallata fuere,  vnicuiquertreridiatia 
iuccclatiusconAarc  Porcii,  quod  faper, umero  hoc 
ooDrum  legalis  philolbphix  lluduim  difiiculratcs 
patiattui  quotA  quantisopinionuni  veluti  proccT 
Jis  agitetur,  & in  quantas  aliqua  ndoangu  (lias  addu- 
catur, ptoptet  varias  dujctfonim  fcripiomiii.ci  imer- 
|iictum  fcnrcniias . qui  nouas  infctccc  oputiODCs,  A 
cncllcre  imi  tas.rotisconaiuurvitibus,  quibus  hucii- 
lue  nofter  impellatur  animus  .-quas  quidem  didicuT 
latcs  , A anguGias  nunquam  vlla  ex  pane  minores 
cfll-ccnfm , quam inipfaoauigationc.ptoptcccon. 
trarios  hinc  ilKnc  naucm  impellentes  vcnios,eflc 
dolcat  . £t  qucmadmodiiinnauisnonitafacilecuc- 
iuDi  in  immenfo , A ptoccllofo  mari  tenete  poterit , 
vtin  puRuni  peracniat  incolumis , nili  pctitillimos 
l>aut.'i!..a  quibus  rite  gubcrnctui.habucrn.ita  nec  nos 
in  ptqlcntu  potcri  mus  latis  ex  voto  com modii  illius 
quzflionis  conchiaiioncin  rcpctiic.nili  optimos , A 
peiiiilTimos  gubctnatorcsnobisdcgctimuS.  quotu 
auxilio  fupciatis  his  opinionumlcopulisrtliquum 
opciisnoftcicutfum  f(licinime  conGcccequcamus. 
lOCatctumcum  tbas.vidoAcqcciaic.  Alc.Ub.  a.Pa- 
tcr;j.iur.c.4i. 

,,  Opiniommi  tuiiusSymplegadas 

,,  .Superare  Alexandro  duce, 
noiivaiia  duccicropinionciquippeqoi.obvctam.A 
folidam  doidiinam  a ialmcorUi  61  aiuiii. volum. 
i.CuiT.iun.mconf  I t9.nuin.io.Laocdl.Cianjau:in 
lccnriirio.col.t.tldeVuig.A  pup.A  a Cagnol.  iiil.li 
qua  iHuttris.nu.4&.C.  ad  S.C.  OcGcia.  ventatis  Dofl. 
inciiutappcllaniA  ipiiiinct  Alcx.m  iauulict.qux.S. 
cnm  propuiicrctur.  in  ti.lT  ad  benaiulc.  TtcbCl.  non 
auitii  luit  dctcnnioatc , vtta  Gbi  vutior  ea  bts opinio 
vjdcnu  nec  quem  rnihi  prorcelore  poli  Alexandtu 
ia  hac  coniioueiGa  delegeram,  quid  Icqucoduin  Gt, 
fitjscxplicauit  in  lute  interpretando,  A iiigcnii  acu- 
1 1 miiM.A  remin  fcicniia  nuili  Iccuadus,  t Dee.  in  d.l. 
certi  condiA.Squoniam.  au.  j.  G ect.  pct.  vbr  magis 
dubiur,  quim  quid  certi  confirmet,  nonctiain  ,qui 

fiauamicOumicgetciiiihactcmpcllatc,  magUtiu 


fcligerc,quiuiSocfen.iacnim  in  l.pupil.  ff.  de  re  hli 
OoU  tantum  Gbi  fu  inpGt,vtvnani  ex  rclatisopimb- 
nib.affiunara,lcd  anceps  fubllirit.qd  tedtiABcto- 
iac.gnu1rs.nu.jo.A47.dctcttit.lpol.acSegura.inL 
quemadmodum,  tt.de  aeq.poiT.  qui  raricad  glo.  * 
Aog.fcipoodit. 

XX.  lii  haccigo  Grmma  t miferationedi'.  na  interpre- 
tum varicuic  animaducni  egoduas  i diiolws  attcin 
ref  punGoncsidtudignas,  quibus  rota  haec  cAtroucr- 
lia  potctit«omponi.  Prior  cft  Arii  Pinclli  in  l.a.par. 
a.caP.4.A  vli.nuA5.A  Icq.vcrf.  cgoautcm.Ccdme- 
^ino.vcnd.  iscoirn  hoc  locoarbitraiuscft . glollatn 
ind  i.vtmin.ttidc  petit,  harraiuoquain  dixitte,nccfcu 
litte  idiquod  exea  colligunt  Ang.  A reliqui  hueufqi 
gl.enim  mquitPmcilus,  taminveib.confumpliflc. 
vbi  Uoelo.eani  nouut.qujuu  m vcrb.fiKrit,tanium 
explicat  vctba  tcxtus.non  vttb  addit  id,  quod  DocL 
ei  imponunt  de ptxiismptionc.vel  modo  piobtodu 
idque  magis  paicic  dicit,  aitcmis  iutibus  i glotta  adr 
duiiisiucf  hocampltoricxplicationcegerc,  fleum 
iudieiogluttaiiilprciaturmiratuiducnuDumcxioc 
doflillimisvuisidaducrtitti:,  maximb  vt  i modio 
tollcicm  .^uiltcuiiaicni  giodar,quam  vbique  magni- 
faeiuot . Quod  amem  ad  inrcrptctum  varias  ituet 
iCopinumcsaitiiKtimCa  ipfecft  fenientia,  viexttti- 
mei  Angdiopmioncmin  d.l.viiuinvcriotcmelle; 
vitciliccipottclTot  > fcuconucntustcttuucrc  tenea- 
tur id  ,quod  ad  cum  pcrucniflc  ab  agdte  probabitur, 
Gbiqnc  moumbat  onus  ptobandiK)aod  lilud  perdide 
rit.vcl  male  conlumpiinit : qui  opinionem  aiieum- 
ecte  atioucn>,A  lenium  communem,»  terutn  vGi, 
quo  ftcqucntUis  contingit  homines  non  iaflaic  bo- 
na fua,d.i.cumdeiQdcbito.tttdcpfoba.magisautciix 
appetere  aIitoa,arg.gLin  Idcfcnfioais.Caie  iur.fifci 
quciuad modum  etiam  expendendo  fmOdsvel  ted' 
diius  circa  ncccttatia,pta;lainmirqui3  locupictiorel. 
i,|iMl  ctK  icgc.$.quod  autcra.iT  de  petit,  bxred.  quod 
Slurtittimi  vi  ra(ionis,ait  Pinejius , proirari  poflereo, 
quod  polTciTpti  facile  liuumm  Gi  probate  cafum , 
<mo  daipnum,  A aniilTio  libi  contigerit , aHori  autd 
ditt)eUl|inu,AfeieiinpolGbdc>fttiUc probare,  qua- 
tenus polleiibtcHcflus  fuerit  locupiuior . facultas 
amem  ptobandiangiiflaii  non  dcbct.iuit.l.  quonia. 
inAC.de  hgtcunaximi  poftqud  afior  piobat  ri,ud 
ptetiam  fcmel  ad  couucmuni  pcnienilie,iuxt.  I.  liuc 
rattidccis.C.de  prob  tccunduoi  quam  rciblutioijctn, 
fubiungiiideui  auihoiiiamiaagcntc.quim  iucon. 
iiCntu  patitet  feiuabfltur  iuiis  legulz  in  materia  pro- 
baiona.Aelorycnim  ptobabittem.vcl  pretiu  adpof- 
ielforcm  pqtueoinc:  cbucntui  autem  probabit  amif- 
fioncm,quam  propate  debet  eam  allegans , ut  ibidi 
nonnullisidprobai.A  nos  tradidimus  m vab  amif- 
Gp.concl.  97.  uol.i.Aitaiahac  relponGonc  rcGdcc 
Anellus. 

Hxc  Pinclli  rcfponGoucra  Gt  necne  ,ipfc  uidcrir, 
Autquudfcjilio,cxpliccm,dura,mihi,ytqucatfutti- 

ijcri  mdctur.A  eam  iiidcnliir  oppugnare , A dclituc- 
rciqux  m hac  eadem  qttxttioiiedoae>.&  eleganter, 
vt  allbict.  aduerfus  Ruinum , ac  alios  tradidit  D.  Io. 
Steph.l,amb<ti.in  uael.de  coniraH.cotquivdd  iu- 
u,Ac,gi.  I .ia  vctb.in  alienatiooib.A  obligationi^s 
qOs.ucibi  per  cum,  ad  quem  mctciicio . 

I s Placet  milriinpiaifentiainh^cintcfprctu  opioio- 
num.aiq;  ccipourionu^iuctGtatc,  Atepugoantia  ei 
dillindboni  adhztcrc,q  ia  ptenier  adduxit  idC  D.Ll- 
bcitcng.md.gl.i.cad.q.iS.aaa4i.vetT.  ex  his  vides. 
Sic  iiaq;  dittmguitipic,^  aut  agB  ad  frufluu  rcttmt- 
lione narrat  tcu  cono(mtt  li  fuapolTcdiire,  A tot  ex 

, ea  fmdus^ccpiflc.Ainde  locupletatu  fuiflc,idco- 
que  ad  cotu  tcilitutioncm  teneri,  A tunc  ipfejnci  in 
ea  Cii  fnia.ipfumadotcm  teneri  hoc  ptubarc,G reus 
negauue  indeatiquonii  probare  debet  > q>  Uix  ctt  in- 
iefuionistundameiuQ.LaAoi, quod allcucrai. C.de 

prob. 
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^ob.cahi  flmil.fed  /i  a Aoi*  reum  (Impliciter  conue- 
niat  ad  rdftitutioncm  Aucluum  ab  eo  perceptorum, 
reus  autem  excipiat, fc  non  efle  locupletiorem  faftii, 
idco«jinoatcncri:&  tunc  idc  arbitratur, ipfi  reooniM 
id  probaudi  incumbere:  qlioniam  reus  tenetur  fuain 
exceptionem  probarc.l.mexccpc.ff;de  prob.  pro  qua  . 
diftmdionc  adducit  idem  D.Lambcrteng.cod.in  lo 
co  gl.ad  hocrcucra  infignemdn  l.fi  verqi  qui  pro 
rei  qua  litate  .in  vcrf.dubitaur.ff.  qui  latifd.  cog.  qu* 
inquit, allegantem  ,fe  vdlcadinirri  tanqaJ  locuplc-^ 
iem»vcltanquam  pauperem, debete  id  probare , liue 
iit  aftor , (iuc  reus , per  quam  gloflam  ita  in  terminis 
iioftrisfuilTc  videtur  dc  mente  Soc.  (en*  iu  d.i.ln  pd- 
pil.ft  dccxBcp.  dum  polleaquam  dilputauit  dc  verb 
cate  gl.in  d,l.vtru,&  nihil  exprelsc  firnlauit,rcd  rcU" 
quit  cogi tandum, tandem  addir  videnda  m .d.gl  • in  d. 
S.qui  pro  rei  qualitate , quam  cfi5  gioffam  addit  id6 
ucotericusauthor,(ccutosfuiffe  DoA-  ibi , cum  ali  js 
multis  concordibus  addudis4Tiraq.in  ttac.  rctra^ 
tit.i.S.jx.in  gl.vnica.  nu.94dncip.  nam  & videmus. 
Alex.inconI’.i4i.vifothematc.cOj.2.nu.5.  vcrlVita 
etiam conlulendoivol.j. idem  voluirJicctillaglof- 
jam  non  allcgct.Soc.l'cn.  in  codI-t^.  (>  clTcmns.  in  fi. 
V0I.4.&  Fabia.Pcp.in  rcpc.auth.prqttrca.nu.75-vcrf. 
& adde  ctiam.C.vndc  vir,&-!txor.&  nosin  verb.Pau 
pcrtas.explicauimus,alios  concordes  adduccrldo,5c 
jta  in  bacciilh^iioncvna.cum  D.Lambcrtcng.tcli- 
d co,qui  auihor.  ibid.nu.244.vcrf.ncc  nollrz , cu  fcq. 
h:fcl(it  ca , qusamboCurt.  fcn.  ind.conf.71.  & iun. 
in  d.conf.2  8.ac  Ruin.in  d.con  f 2p.  voi.  2.  ac  alii  pio 
liiisopinionibus  confirmaudislo  medium  attulere  i 
vt^pud  eundem  vidcrccfi. 

S4  Poliet , & teniof  ca  afierri  rcfponfioad fedandas 
tStas  difeordiasivt  (ciliccr  doftrina  Ang.in  d.l.vtru. 
R.dc  pct.hcr.proccdat,  quando  agitur  de  maioribus, 
vel  non  priuilcgiaiis.vt  ruclufliciat  probare , rem  ad 
cos  fcmcl  pcmcmfic.Tccus  autem,  vbi  negocium' per- 
agitur cum  ininotc,vclecC.le(ia,5t  Cfterispriuikgia- 
tis.ncc  iuris  Iblcmnia  omirino  feruata  lucreidC  ira 
cedat  multa  iuperius in  contrarium  addu^a, in  qui* 
bus  etiam  diuafitas  rationis , 6c  pcrlbnarum  dmersi 
pra:(umptionctn.dmcr(umq;  iuspofiulat:  6C  hiicqui. 
dem  rclpqniioncm  in  terminis  ilUus  quxfiionis  pro- 
bauit  Ruin.in conf  1 1 ;.quia  proponitur,qutb. Nico 
laus.col.2.nu.5.vcrffcdpratinilVjsnonobftantib.vol. 
5.vbi  ait, quod  cad.Ang.doclr.in  d.l.vtrum  procedit, 
quando  agiturde  probando  maiorem  efle  fadu  lo- 
cupletiorem ; Iccusquando c(Temus  in  minore,  runc 
etenim  confugiendum  cGfc  traditad  00. per  Bart.  & 
alios  in  l.i.C-li  aducr.crc.vbi  Bart.  na  quxrit  ad  qui 
fpcclet  probare  minorem  faSum  locuplaiorcm : «5c 
ibi  vtitur  pulchn»,&  qumtuplici  diftindbonc . quem 
etiam  refert, & fequiturSoc.fcn  in  conf  1 1 j.circa  pri 
tnain  quxft.nu.i  i.vol.i.&  concludunt,  quod  quaiv- 
do  minor  petit  refcifGoncm  contracluscXco,  quod 
pretium  lulutum  pcricrir,5r  non  contietfum  fiicritin 
iuain  ip(iusycilitatcin,ad  ipfiim  1'pcAct , taqnam  ad 
fundaii>entu  fuxintcntionis-probdrc  non  fuifle  ver- 
funi  ip  CIUS  vtilitaicm.l.minorib.C.dcin  integ.  refti, 
& no.in  l.Prcd.Cdc  pr^d.min.hoc  idem  fenlcrePor. 
Imo  in  fuis concl.lib. ^coucl.  1 2j»ctr.lo. Anch.  Rc- 
gica.in  (uistaniiiiarib.iur.quxftq.i^.incip,  minore 
ag«;nte.nu.  ^ac  lauus  Ius  omnib,  Atius  f inell.  in  d.l. 
i.p.ir.  2.C.4&  apparet  ergo:  6c  prius  fu 

pra  cxpI1camt1b1d.nu.7A.vcrf  diucrfum  reperimn  eu 
cartens  numeris  IcquAub.  vbicopiofiusdeclarat  hoc 
procedere  in  eodem  minore,  in  olficialib.  Rcipubli* 
ca:,i>:  ccclclix,vt  i bi  per  eum  v&  nos  dc  his  omnibus 
**?  P®‘^”‘^’^“‘'danicr  egimus,  vbi  per  piures  c6 

clurionesiractaoumtf,cuiincumbatonusprobandi, 

pecuniam  vcrlam  efle  i n vtilitaiem  ccclciix , & mi- 
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Limitandi  tamen cfi hocloccrpnoriatttptttOTl 
jentcniiarieln  pri inis  glofl'.in  d.l-vcrum , vtnori 
1 5 ccdar'tinpccunia.qu6d.fciKc<^  non  pi^ftimarurcx^ 
tarc, licet  probetur  pcmehifle.tanqnamdc  nebus,qu^ 
(eruando  icruari  non  poiTont, •fecundum  glo.&  Doc* 
rwl.i.§.fiiitqua:(ifum.ff.ad  S,  C.-Trfcbcll.cacniin 
lApccunix  tqualiras.dc  natura.vfaid  vtarid  quotidianfi 
mucota  lir,(’anpcrquediftraftioni  patara  cenfcatur» 
fvxorcm.Si.l^aucrar.in  fin.  iF.de It^-J-Baid.in  l.vlftr^  , 
ad  rtn.Cde  compenfaiad  quod  va^degaoter  al- 
iunt.Horat  cum  cecinit.  . ’ 

,,  Neleis,  quid  Valear  nummus, quem  prxbcatvfiim 
P.inis  ematur  olus, vini  foxranus,  adde,  '• 

,,.  Qncis  humana  libi  duleashatura  abgatis. 
fic  limitat  eandem  gloflxdoffrinam^c.  in  d.  1.  iQ 
pupilloiverfprxterci  fbrri.ff.de  excepft  • 

17  Hanc tamcntSocini  traditionem  penitustlTcreij- 
ciendam  concludit  Arius  Pincll.ind.l.2.par.2.c.4-&  * 
vlt.nun1.72.vcrf  ad  prxecdcinia.C.dc  refcihd-vcnd. 
ex  co,quod  fi  ad  frudUs  fpccics ; de  quibus  i ple  Soc%» 
agebar  fcoindurn  glo.de  Ang.quos citabat,  non cea 
feHdcbeat  inquxllione  noffra  iiu  lingulare':  nam  fic 
18. ili fru<fIibustpr<lUmprio iuris  cfl, quod  btcui  conia  . 
incntur,ex  glo.&  Dod.rn  l.vnica  C.fi  aducr.vfucap. 
idqiicdoectcxpcricniia.’ncoin  propofitOi  lubiungic 
ibi  Prnelliisrequiritur,vt eadem  pccunia,.vcl  jidSfiU 
dius  in  fpecic  durent  ,^eddn  vtilitcrconfumptifue- 
rint.d.l.fcd  iSc  fi  lege.§q(jod  autcm.ff.de  pcc.  hxrcd* 

19  nec  minus  t verfum  dicimr, licet  idem  non  cxtcr,qn 
obid  relatus  fiiitdomiaUsidiininutioncaliorii  bo* 
noru.l.  J.&  l.fi  pro  partc.'$.verlum . ff.de  in  rem  vctfi 
quod  autem  ad  illud  dictum  pertinet , quod  Icilicets 
pecunia  fit  de  iis,  quxferuandofcniarinon  poDunr, 
inulto  alicerillud  debere  inrclltgi  determinat,  idem  , 
Pincll.in  1. 1. par.i.nu.42.vcrf  ex  proxime  didIis.C.de  ' 
bon.niatcr.Ex  quibusoinnibus  contra  Socinum  con 
eludit  Pincllus  non  efle  differentiam  inter  pccunii, 
dc  frudius.quoad  prxfumprioncm,  de  qua  agimus . 

20  VcruntamctSocinidcclaratio  hac  fuftincri  pof-  . 
fc  videtur moderarionc  , vt  fcilicctclapfotricnnio. 
opus  non  fit  frudluum  confumpiionem  probarciqui 

a feipfis  tanto  tempore  confumpti  prx(umuntur,iux 
tafententiam  gloflxidc  aliorum  interpretum  , in  d.U 
viiica.C.  fiaducrf  vlucap.  & ita  inrclK^cndum  efie 
Socinum  in  d.l.in  pupillo.tcffatur  D'.Io.Stcph.Lam 
bcrtcng.in d. tradt.de contradb.cor. dcc.gio.  i.  in  verf. 
in  alienationibus, dc  obligationib.fubnu.  246.  vcefi. 
non  obfiatjcciam  fi  dicatur,  in  ca.  q.6g. 

CO^CLVSJO  C^CLXX. 

argvmentVm. 

Ex  quibus  quis  probetur  faftuslocuplc*  • 
tlor.  . 

^ 5 V M M A R I V M. 

1 Locaplttior,txtoquufa£iui  pr«babitur,qtMdHone^f4^ 
Siut  paupirior. 

z LocupUiior  minor faihtsix quibut probitur. 
i LocupUtior  minor  faSlus\noa  dicitur  rtt»  vttltm  tam* 

• tum,non  neeeJJariamimerit . 

4 iMupUtior  etiam  quitfaihft prafumitur^Jt pecunia  alia» 
ve  res,  ad  aliquem  perue»trst,quam  in  aliam  mutaut» 
rit . Atq;  tbidJ.JiipJa  rts.ff.quod  met.eau.^X  tfi mulier 
ex pecunia.inprin.ff.de  (ionat.ifU.vir.iy  vxorpuga» 
tes  coneihantser.nu.  j . 

6 HmreeditatfspetitionejJtbareditsriq  res  vendita  t velim 
aliam  mutata  Jk, Unetur  poJSeJfortJites  fubrogatOfVel 
pretium  rei  vendita  Juptr^  t vel  ex  eo  keuplttior  fa- 

'Quod 


V 
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I • ^ J dcfcCicCToad  Luciu  Luccium  (cri* 
jvc  ben*pift.fam.lib.5  epift  ii.incip.co 

^ tam  mefcciimpr«dicarcrolcbat;<^i,rcjiicct(cind 
WrecbdiarfiRe5^tra{)licrir>cuin  bcnc>&  ruuitcr  opor* 
«ccfTrirnpadCtcm:  hoc  idemnucin  propofuono* 
Aro  mihi  liceat  vAirparc-Namcum  iniupaiorteon- 
ctuilonc  locupletationis  tnatenam  « quae  non  huius 
<lTc  loci  videtur, cx  plicauerimus.Gcquc  femcl  ab  in* 
Aiimo  ordine  coaAi  ^ilcclTcriious  t progrediamur 
audacioresad  eandem  materiam plcniuscxaniinan- 
dam,&  adriipreniamci  manum  hac  quoque  c6clu< 
fione  imponundam. 

s JLocupletioritaq;quisexeo  Ctfadustprobabituc, 
9 non  e(l  fa^us  paupctior,vt  gl.in  1.  ;.in  prin.in  glo. 
Tuuifcfimodoquensdcpupilioi  aliquos  refert  Ita  te- 
turrcip  I.  pupilIo.i£dcfolutio.Vcrum  opinione  hanc 
eandem  glolTa  rradit  improbari  A loaimc  antiquo 
g^lfatorciqui  fentirno  dici  quem  locuplctiorC , nili 
«e  r^fa  iocu^eriot^tfa^iuS)  qui  St  loancs  rhdct  d.l. 
hn  ^pillo-quod  ea.floquat , qh  pupillus  rSemit  nc* 
celTariam  ,qux  th  glolTalubiungirconrra  ipfiim  pu- 
pillum commodati  adionc  dari  ,coiplbq>  resapud 
cQ  intienitur.pcx  quxdaiura.qux  ibi  allcgat.quod  <Sc 
VoluilTcvr  gl.in  d.l.  io  pupilio.dum  vdievider  Ipe- 
cialc  clTc  in  cafu  illius  legis  futhccrci  que  non  clTc  cf- 
pai4'criorc>ad  hoc  vi  iocuplctiorfadus  dica jE. 

Cxtctum  B.tr.inJ.i.§.vlt.in  h.lT.  commod.pnorc» 
ij>quir,  opinione  rede  inrclligcndo,  iultinoeUc  lo. 
rcprchenlionci  nimirO  intelligcndo  li  uun  cd fadus 
pauperior facicndoiilud, 9 abeo  peritur  per  aclionS 
c6modati>  dc  quo  quidem  commodato  loquutur  gt 
^ Bar.ibidta adidalicg3ntes.d.l.inpupillo  tf.dcfo- 
luno.rubdens  B art.  ktco  ii  pupillusrcm  habcat>&  ad 
illius  reftiiutiuoccoucniaiur,  cum  teneri  rciUiuctc, 
qui  redinicndononiic  pauperior,  & Ita  eu  dici  iocu* 
pictiorem  f.idum»  fi  non  At  pauperior.  5c  Ac  etidad- 
uerfus  loan.opiniotlcm  tcnuincvidciurgl.inS.atex 
COntrario.in  ver  lucu  pictior- InAit.quibiisahc.Jicct, 
vcl  non  cidS  Bar.acccdit  Occ.in  1.  certi  condidio.$. 
qisoniam-col.  i.fub  im.a.vcrf.lcd  th-ff.  A ccrr.pet.qua 
fcoccntiani  corroborat cciain  tex.  inKfcd  Alcgc. 
/,i.  tf.de  pet.h^rc.quo  in  loco  cauctur  cum  , quirem 
roaioosemit  iquam  valeat iocuplcuorcin  tdtum  vi- 
derii  quatenus  res  valet,  quem  cotexrum  ad  id  addu> 
cit  Io.Srcph.Lambcrtcn.intrad.dcc6crad.cor.  dcc. 
ing;1.24-in  vcrf.nccincaAi  quo.&cq.z.  nu.4.ioA. 
a Ad  h^ctribiismodisimiiiorStprobarl  locupIctio- 
tem  f.idu,fcribitgl.inl.vlr.in  ver.  locupletior.  C.  dc 
vfucap.procmpt.primofi  pecuniam  habeat,  lecudo 
fi  habear  aliquid  emptum  cx  ea, tertio  qh  talem  rem 
cinit^qua  m dc  fuo  emiflet  necefTartot  qux  mOdo  pe- 
riit>  auam  "loflam  ibidem  oum  fcquunturBal.  A nj^ 
f dtSai.qui  declarat,  fecuseflC)!!  rem  t tantum  vtilcm 
npnetiam  nccclfatiam  cmcrit.ac  Coepolnbiicol.  i 
'iKibi)u-z5  verr.ingldccuda,in  {^er.locupleiior.  idem 
ienlk  gnlad.l.fcd,6c  A Ic*e.$.  i.in  ^er.non  videraur.  ^ 
|R<fepcti.hseced.CVn.in  l.noo  vidctm.in'prund.q.C 
meihtntcg.rcA.mino.lo.Fabrind.$,at€xcontrario»' 
quflcglccum.S.idcoq^  circa  mtd^vef.  ihgl.  <ycd.& 
ibi  AnsArct.col,i.yer.in  gl.locupletioivac  HippoL 
R.iirt.rub.a.)S.lnlLquib.alic.licvel  no.qUib.accedit 
id&lo>$ieph.Lib.ind-ghz4.nu.^.verfnoomittoth, 

-Podremp  (i  pcainia,  aliaue  rcsadaliqucm  perae*; 
4 oesIfTquaiiytto  aliam  mutauccir,  quxpericrit,  ilium 
t^en  locupletiorem  fadum  prxliimi,  inihi  ptobrtt 
tetftinicgcdiipl*  res.  IT.  quod  mcr.  cau.  quSad  id  ad* 
<lucit'£Lomdn  conf.  i4p.c6cL1.cor.zdub  nu.  z.uer,^ . 
;,^/i^Li^idttcxtai  aliuaextaHconteXidc  diiedo  co- 
traAiifi  ;n  L Atnulkr  cx  pecunia  in  prin.fF.  dc  donat.' 

ibi  Pdpomus  1'.  C.  rodit A pereat 
Teraos^^  nMil|«ie  locoaltcnus  empti  ex 

p«kudib^Ab^ibhiQxUkiata>mariti  periculo  perire: 
eat  qoO  mlilkr  deiarch^q  non  tcoetur>appara  eaco 


elfc  locoplcriorcm  fad«m,A  enim  fada  «flor  ,icne- 
icmr  pertcx.iaLn  vir.ji.  quod  legaturus.  cumS.tcq. 
if.«Od.de  dona,  inr.uir.  de  uxo.  cuius  repugnanriat  gL 
in  d-LA  ipfa  res,&  in  d.Ul  nmlier,cx  pccunia,mcini. 
niti  ncccamdilToluit. 

Verum  Fulg.in  d.l.Amulicr.fcribit  immo  A dilige 
ter  infpiciaiur,  d.l.A  ipfa  couenirc  cum  d.l.G  mulicc. 
licet  enim  in  d.l.A  ipla.  res  metu  ablara  perempta  At, 
pretium  tamen  (upcrctar,apudbonx  Adci  poAcflbrS, 

& (ic  l'ciuitFulg.d.iilipraloquidcintcruuccinictu 
abiatx,non  rei,autprctij  iocoilliusAibrogatiquiin* 
icllcdluslicct  At  contra  mentem  glo.de  Bartibiifatis 
lamcniuAineripoteA , vtiuraiuributi concilientur, 
inxta.l.uai.C.de-inolAcdotx;um  tcxr.cIarSnon  ape 
riat  dc  interitu  cuius  rei  loquatur,  & hic  FuigoA)  in* 
tellcdusAiadetur,  urde  iplcinquit,exnnnilitudiac 
petitionis  hxrcdiratisCquicquidibrdicatglo.  nia^ 
qux  reptthcfidir  lurifconAjlrumiqudd  nonomnino 

^ bonam  iimiliiudincm  adduxerit ) quoniam  & in  ea 

5 Aquisthxredirariamremucndidcrit,  uclinaliamB 
mutauerit,tcncturpollcAbriA  res  Aibrogata,  ucl  pre* 
tium  rci  uenditxiiipercA , ucicx  co  locupletior  fa* 
dus  At,l icet  res  hxrcditaria  pcricrit.l.itemuidcndu. 
in  princ.l.  item  ucniunt.jl.item  placcrc.l.A  poAcAbe.' 
$.ulr.l.utrum.inprin.etd.l.ledcr  A Icgc.S.i. if.de pct. 
hxred. cuius  FulgoAf  dodrinam  reperi  con Armate, 

i’  ac  rcqlki  cundS  lo.SrcphXambcrt.in  d.ttadl.  dc  con> 
trad.coc&c.gla  iJh  ucrLalicnationibus , et  obliga* 
tionibusqj69.nu.248.ucrLl'cd  illitext.Cxtera  ad  hac 
locupletationis  materiam  pertinentia  iuislocisdct 
clatiauimus:  ub  id  ulicriu.s  nunc  non  progredior. 

CO^CLVSiO  MCLXXI, 

» • 

ARGVMENT  VM. 

Pdhfionem  foluens  alieno  nomine,an  prj- 
ruoniac.ur  habere  oiandatum. 

^ V Af  M A R j y M. 

t Pen^oHtt» Alieno  notnint  Juluem  1 mandato  dormnijk^ 
mert  fmfumitur^ix  tar.dful, 

•S.  AUdatumirtgulariternHBottmf^tS^dAkipr^^fimHmn  < 

i prafunuimfaH  to^uut  futs 

mafidatofAtertt,  - 

4 lailart  fieumnoinopra^/tliitiir . :L' 

j JieuaUonm  prafumitttr i 

6 AfiHS^Mifitemm^pev/afpf^rwarfitStttaheqeuhn 

intertji.  * ' “- 

7 Citatio  pre^uniHierfaSuadm^amiam partis^ittstx- 

ptnjisjit. 

5 ^iaudatifoldnitai  nonpr^dnaimr,Hyifvaiutot^f^f^ 
''  'eita4iu,  qutm  vtrijimihur fim  maddato  honfil^Hh:^ 

9 SoUmnitat  txtrinjica  prafumiurina^m^iqut^fit^wilA  . 

ixptnfa,  . 

10  Mandatum  bahirt  prafumttur  firuus  fOliquid^acitns  t 

quod  vtftjimibur fiut  tufiu  doniintnon  tratfaSlurui. 

f 1 1 Ptnftontm  alimo  nomine Joluem  mandatum hahtrt pra^^ 
fumitur  tjiutdt  antiqua,Jiiu  dt  rtauti  folutiant  agaf. 

11  PtnJiontmfoluensnoMtntaiitno  , quando  ad  ip/um  aU^ 

quodex  folutume  commodum  refuUat , non  prafilmi^ 
tur  babtrt  maadaiun-* . 

j j Ptnjionlfolutns  alieno  nomine,  ita  demum  mandatu  Jra- 
btrtprijUmilur.^feteate,^  patimttdomino  Jhluerit. 

14  Colonus  moniabum  fobutns  ipfarum  nomine penjionem 
altcm^is  ignorantibus  non  praivdicat. 

1 3 Abbatis faUurn  nt  nocet  conumtus,  quoad  transerenda 
po£eJ/iontm  proprietatis  in  alium . 

1 6 Penjionem  moditam folutns  amiss  nomiru  mnprafmm* 
tur  habere  mandatunu^ , 

1 1 1mptnfi  modief  in  re  amici  erogata  non  habentur  in  con 
jideratione^. 

18  De minsm/s  ia  suris  dijpofithtttregsslariter  tji  curanda. 

PenAonem 


\ • 
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|P^ob.cam  Rmit.rcd  R aaor  renm  nmpUciccrconue< 
niat  ad  rcftiruuoaen)  fru^uum  ab  eo  pcrceprc^uin» 
Itus  auicm  excipiaiirc  aon  cfic  locupicoocem  fadui 
ideo<i;  noalcneri:&  cuncidi  arbitraturdpfi  tcoomis 
id  probandi  incumbere:  qUoniam  reus  ccncnirruain 
exceptionem  probaic.(.mcx«xpc.ff.dc  prob.  pro<)ua 
diAm^onc  adducit  idem  DXambateo^eod.in  lo 
co  gl.ad  hocteucfainfigncnuint.ri  verdi  qui  pro 
ici  qualitaie  in  verl.dubitctur.fr.  qui  latifd.  cog*  qux 
inqiiitiallcgantcm , Te  vei  leadiuitti  canqti  locuptc* 
icrvtVcl  tanquam  pauperem^  debere  id  probare  » Uue 
litabor,  Ifue  reus»  per  quam  giodam  ita  in  rerminis 
noftrii  fuifle  videtur  de  mente  Soc.  io  d.I.  in  pil« 

pi!.6f.  deexcep.  dum  pofteaquamdilputauit  dc  veri* 
tatc-gl.in  d.UvtrQidc  nihil  cxprclse  limiauir,red  rcii” 
<)ultcogiraodum»candcm  addit  vidcndam.d.glin  d. 
h.qui  pro  rei  qualiute , quam  ctii  gloHain  addit  idi 
ococericus  author,£ecutos  hiiOc  D^.  ibt » cum  aliis 
multis  concordibus  addu^isa  Tiraq.in  rue  rctra^ 
tit.  t .§.3  a.in  gt  .vnica.  nu.94nncip.  nam  5c  videmus . 
Alex.inconr.i4i.virothcmarc  cal-2.nu.5.  veri. ita 
etiam coniulendotvoi.s.idcm  voiuirJicailiaglor* 
lam  non  al)cgct.Soc.lim.  incoQi.79.l1efiemns.1nh> 
vol.4.&Fabia.Pcp.iorcpc.auth.pr^(trca.nu.75.vcrn 
Sc  adde  criam.Cvndc  viridc-^aor.dc  nos  in  ve^.Pau 
perta5.explicaoimus,alios  concordes  adduccildoidc 
Ita  in  bacditlidiOQCvnacum  D.Lamberteng.  rcll* 
deaqui  author.  ibid.nu.244.verr.necnollrx  »cu  feq. 
lefelht  ca » quoamboCurt.  fcn.  ind.conf.71.  & iuo. 
in  d,conf.a8.ac  Ruitvind.confap. vol.  a.  ac  aliipio 
fuist^iniombusconlirmaoduia  medium  atmicrei 
vtapud  eundem  vidcrccfi. 

I4  Pollctr  dctacioitcaaficrrirclponnoadrcdandat 
tStas  difcordiastVi  Icihccr  dofUina  Ang.in  d.i.vtrfi. 
IF.de  pcc-hcr.proccdat,  quando  agitur  de  imioribus  t 
Vei  non  pnuilegiaus.vc  tucliifiiciar  probare  > rcni  ad 
eos  i^mcl  pcmcoifi'c.recusau(cm,vbi  ncgociunip^ 
agitur  cum  ininorc.vd  ecc-lclia»8r  cftempriuilegia* 
(is.ncc  luris  iblcmmaonminorcruata^rV&ita 
cedat  multa  luperius in  conrraritrm  adduOa  «in  qui • 
bus  etiam  diuafitas  tacionis « & pcrlbtiarum  dmcrsd 
prxfumptioncmxiiocri'umq;iusponuiat:  dchacqui* 
dem  relponiioncm  m tetmiois  ilUusquaefiionis  pro* 
bauit  Ruia.incoor.1  tj.quia  proponitur, qtiib.  Nico 
laus.col.a.nu.5.vcrfrcdpi9mi(lj&nonob(lant}b.vol. 
5.vbi  aicrquodead.  Ang.dodrdn  d.l.vtrum  procedit» 
quando  aguurde  prob^do  maiorem  ede  fadu  lo- 
cupletiorem i Iccus quando cifemus  in  minore,  tunc 
etenim  coolugtendumeflc  uaditadpo.pci  Bart.dc 
alios  in  1.  i .Cii  aducr.cre.vbi  Bart-  na  quxrit  ad  qui 
fpedet  probare  minorem  fadum  locuplaiorem : dc 
ibi  vtirur  pulchra,dcquiiuup)ici  dffiindione  iquein 
criam  rel'at,dc  liu)uiiurSocfcn.in  conf.  1 1 5. circa  pti 
main  quxd.nu.  1 5 *vol.  i .dc  concludunt  > quod  quarw 
do  minor  petit  idciffionem  comradus  ex  co , quod 
pretium  luluium  pcncm.dt  non  conueclum  fUcrit  in 
luam  ipfiusvtilitatcm.ad  ipfum  fpedet  ,t3quam  ad 
iundaii>cntu  iuxintcntioni»prabirc  non  fuific  ver* 
Funi  ip  CIUS  vtihtatcm.l.minonb.C.dc  in  imeg.  refii. 
dc  noin  i.pt^*d.C.dc  pr^d.rain.hoc  idem  rcafere  Por> 
lino  inruhconcUib.j.concl.taJ^rtr.Io.Anch.  Kc- 
gtcn.in  iuisumilitnb.iur.qua:!!  q.i^.incip^  minore 
a^cntd.nu.  ^ac  lauos  his  omnib.  Atius  I^incll.  in  d.I. 
i.p.ir.  a.c.4*dc  vli.nU.7  r . verf.apparet  ergo:  dc  prius  fu 
pu  cxplicauicibid.nu.76.vcrl.diucrfum  repetitur,  cu 
ca:rcris  numeris  tcqudub.  vbicopioliusdecUrat  hoc 
procedacm  eodem  imnorctiii  ofiicianb.  Rcipubli* 
ca:,dc€cciclia:»vrfbipereum  i,dc  nos  de  his  omnibus 
in  ver.  pccuma, abundanter  egimus,  vbi  per  plurescd 
clufioncs  tradaminut»cui  incumbat  onus  probandi, 
pecuinam  vcrlam  eiTe  in  vtilnatcm  ccclclist . & mi* 
noriSidc  quomodo  vaHo  h«c  podii  pcobau:  qux  n6 
icpao/cd  ad  ca  tctCi)uo> 


■ V 


Limhendfi  tenicn  efi  hoclocerprtori AteipfCtMi 
lententia  dr1nfrinv4.tlotfind.Jjvcmm»vt  non  prBK 
1 5 ccdaftinpecuma.qtibdfciHceb  non  pi^luminircj^ 
tare.)icet  probetur  pciucnifie.ranqaamdc  cebustqn^ 

lemando  ionari  (udloanlecuodum  glo.de  Doc« 
nvl.i.$.fuitqua:(itum.lt.adS.  C..Titbcil.caemin 
i6peCuniac  tquaiiras.dc  narura.vfspd  vtbio  quoiidianft 
inuenra  lir,  fempcrquc  difiradiom  pasuta  ceafcatar* 
I.vxorem.^.le^auetaMn  fii\.  fF.deli^.j.Baid.in  l.vlp 
adfin.CdecompenfaiiKlquod  vaeAclcgaruct  al^ 
lullt.  Horateum  cecinit  .> 

„ Ndcis,quid  Valear  nummus, qqcm  praebeat  vfiiQi 
Panis  ematur  olu5>vini  feocranus,  adde » 

,».Qncis  bumana  nbidoicavbaturaatgatis. 
fic  limhat  eandem gloUiedQ^nnam&c. in  d*  Lia 
pupillo, verf.prxicrei  feni.tf.de  excc|p  • 

17  Hanc  camentSocini  traditionem  penimsclfercii* 
ciendam  concludit  Arius  PindUod.l.2.par.a.c.4*dC  * 
vli.nuiu.>2.vcrfad  prxcedciftia.C.dcrcrdnd.vend* 
exeo, quod  n ad  frudusfpccics  ideqnibustple  Socp 
agebar iixundum  elo.de  Ang.quo5Citabat»nnncea 
fmdebeat  inquxdionenolha  iiu  lingulare,  natu  df 
18 iafru<^ibiistprx(umptioiuriscfi,quo<ibreuiconla  . 
mentur,cxglo.&  Dodinl.vntca  C.fi  aducr.vlucap. 
idquedoCccexpericntiamcoin  propofuo  j fubiungic 
ibi  HmcilusiequirimriVt eadem  pecuQia,vcl  ifdd^ 

^usin  rpecic  dutent./edan  vtilircrconfumpcifue^  • 
nntd.l.lcd  dc  (i  lC‘4e.ix^od  autem. ffJe  pcc.  hrred* 

1 9 nec  minus  t verfum  dicttur.licer  idem  non  exiet,qn 
ob  id  relatusfuicdomieusidiminutioncaliorfibo* 
noru.l.^.dcl.fi  proparte.Vverl'ttin.ff.deintem  ved; 
quod  autem  ad  illud  di<^um  pertinet  > quod  Iciliccti 
pecunia  fudetti,  quaeferuandofciuannoQ  poBmir» 
inulto  aliter  illud  debere  intdiigidcrcrminac.  idem 
Pinellin  1. 1 .par.i.nu.4t.verf cx  proxnn^didi$.C.dc  ' 
bon.nsatcr.Ex  quibus  otnnibusconttaSocinumcon 
cUidit  Pincilusnon  efie  dificrenriam  inter  p^niS» 
dc  fmdus.quoad  pneiumprionem,  dequa  agimus. 

20  Veruntamif  ^cinidcclaraiio  hac  fufiineri  pof' 
fe  videtur  moderatione  » vt  fciliccrclapibtriennio 
opus  non  fii  fru^uum  ronfumpiionem  probare;qul 
h feiplis  tanto  tempore  confumpti  prxfumunruMux 
tafentenriam  gtofl'z,dr  aliorum  interpretum , in  d.I. 
vnica.C.  fiaducrf  vfucap.  dc  ira  infdlij^cndum  efie 
Socinum  in  d.Un  pupillo.tc(latur  tXlo.Sccph.Lam 
bcrtcng.ind.rra^.de  contra  A.eor.dcc.gia  1.  in  vetC 
inaiienationibus»dcob)igationibfubnu.  246.  vecFL 
non  obdaiicdam  fi  dicatur,  in  ca.  q.68« 

€ 0 C L V'  S,I  0 MCLXX. 

ARGVMENTVM. 

Ex  quibus  quis  probetur  fadhislocupie* ' « 

dor. 

SITMMARJVM. 
t LormfUtior^xtojuis/ailutpr^bMbitmriqmdmnt^fih 
Sui  poMptriar, 

2 Lo€U[4ttior  mittor  fsSus  tx  quUtui  frohttuf» 

) LocftptfUQr  minor  jASuunon  duitUTyj^ rtm  viUtm  tom» 
tumynonntetJi^Umimtrit . 

4 Lotup^iortiumqmsfit^hfiprrfitmituryJIpituniAalia» 
v«  rts,ad4iiqu«m  ptrutktrtUquMmtnMiiAm  mutsan* 
rit . Atq.  ^idJ.JiipjA  rtt.ffqmd  rutt.£au.  iS 
txpnumaJnprm.ff^Jt  doM4tJ3U,vir4J  vxorpMgai 
Ut  eonaltaniurJf».  ^ . 

6 H^nrtdiuUiptMtont tJihsftdiUrtq  mvtndiu  » vAm 
rdinmmuutAjii^tutur  p^JfoTffifn  fubrogaUtvA 
prttmmru  vtnditdjmptr^  1 vtltx  mUtapUtierf*- 
QutJU,. 

■ Qi‘ix*  ^ ' 


Depfobationib.  Cond.  MCLXXI-  J17 


LuciS  Luceium rcri* 
V/  ben9Kpift.ritn.iib.5-(pifl  ii.inch>.co 

rammefccumprxdicarcrolcbat;Qjii,raiicctKmei 
^ecbdixfincsttrftnberitjcuin  bcnc.dc  nauitctopor- 
. wc  c(Tr  irnpadfocm:  hoc  idem  nue  in  propofuono- 
Aro  mihi  liceat  vAir  pare.Naoi  cum  in  ruperiori  con- 
cluGoneiocupIctationisinatenam « quas  non  huius 
efle  ioci  vidcttir.explicauerimus.Gcquc  femcl  abin* 
fiiinto  ordine  coaAi  ^ifccflcriious  4 progrediamur 
audacioresad  eandem  materiam plcniusexaniinan< 
dani,Sc  ad  /u premam  ei  manum  hac  quoque  c6clu* 
fiorae  imponendam. 

s JLocupletioritaqtquisexeo  Ctfadustptobabinir, 
9 non  eft  fadus  pauperior, vt  gl.in  1.  j.io  prin.in  glo. 
vni.if.c6mo.  Icquens  de  pupillo,  aliquos  refert  ita  te- 
•tcrc,pl.  pupiMo.ft'.dcrolutio.Verum  opinionchanc 
eandem  glolTa  rradic  improbari  A loannc  antiquo 
g|o^[ra(orc,quirentitnodici quem  locupletiore,  nili 

fc  q>fa  iocu^eriotfitfa^us^  qui  et  ioanes  rndet  d.l. 
n pupilloquod  ea.f.loquat , qh  pupillus  recinir  nc* 
ceffartam  ,quz  thgloRafiibiungitcorura  ipfum  pu- 
pillum commodati  asione  dari , coiptbq>  resapud 
cQ  inuenitur.pa  qusdd  iura,qua:  ibi  allegat.quod  <Sc 
l^oluilTc  vr  gl.  in  d.  1.  in  pupilIo.dum  vel ic  videt  ipe> 
cialedTe  incafuHliusi^is  fulhcerc;  que  non  dfe  ef- 
#cOu  pal4'criorc,ad  hoc  vt  iocuplcnorfatlus  dica{. 

CKteiuin  B.ir.inl.i.$.vlt.in  ii.ff.  comniod-pnorc, 
ilvquii,  opinione  teCte  inrcliigcndo , iufta  noelic  lo. 
reprdtcnllonC)  nimirO intelligcndo  Ii  nun  cli fadus 
paupetiorfacicndoillud,9  abeo  petitur  per  adioni 
c6m  odarii  dc  quo  quidem  commodato  loqiiurur  gb 
6c  Bar.ibi.iia  adidaliegantcs.d.i.inpupiilo  tf.dcfo- 
lutio.iubdensBatr.  ideo  ii  ptipiliusrcm  habeat.fii;  ad 
illius rc(\ituriuncc5uenia;ur,  cumtcncri  rcliituerc, 
quirdlituendo  noniicp3ii|>erjor,  iiacu  dict  iocu' 
pictiorem  f.i41um,  fi  non  fit  pauperior.  & fic  etia  ad* 
uerfus  ioan.opiniorlcmrcnuincvidciurgl.inS.at  ex 
O0ntrario.in  ver  lucuplctior.lnfiir.quibusalie.licet, 
vei  non  eid£  Bar.acccdit  Dec.in  1.  certi  condidio.S. 
quoniam -coi.  i.fub  nit.z.vcrfred  in.ff.li  ccrr.pet.qua 
fimeentiam  corroborat  etiam  tex.  in  l.fcd  «&  fi  lege. 
/,). tf.de  pei.h^re.quo in  loco caucrur cum  , quirem 
inaioriscinit  ,quam  valeat  locupletiorem  ratum  vi- 
deri, quatenus  rc.s  valet,  quem  cdtcxrum  ad  id  addu- 
cit lo.Steph.Lambcrtcn.intraA.dcc6traA.cor.  icc. 
mgl.2.4.ii)  vcrf.nccin caiii  quo,,dccq.a. ou.4.iuft. 

3 Ad  h9ctribus  njodisimlnof^  ptobarflbfcuplcti^ 
rem  fa^u,fi:ribicgl.in  l.vlt.in  ver.  locupletior.  C do 
vTucap.proempt.primofi  pecuniam  habeat,  fecudo 
ii  habearaliquid  emprum  ex  ca>tcrrio  qn  talem  Irem  ' 
cimr,qua  m de  fiio  emi  flfet  necefiario,  qux  mbdo  pe- 
riit» quam  "ioflam  ibidem  oum  fcquunturBal.  A ng, 
f dt$al.c|ui(rcclarat,fecuse(re)n  rem  t tantum  vtilcm 
opn  etiam  nccelTaiiam  cmcrit.ac  Coepobibiicol.  i fi. 
'iiibhu.x5.verr.ingidccuda,in  ^er-locupletior.  idem 
ienfk  gniod.|.fed,8c  fi  lc*e.S.  i.ia  Va-ntm  videretur.  ^ 
ff.de  peti.hacted.CVn.in  l.noa  videtur.  iifptima.q-C. 
in  intcg.rcfi.mino.lo.Fab,  in'd.  S.atcx  contrario»  • 

' quflcglt  cum.S.idcoq'-,  circa  mtdrv€r.ihgl.^cft.& 
ibi  Ang-A>^ct'Col.i.ver.in  gl.locupletiot;ac  Hippol. 
Rim.rub.o.5S.ln{hquib.alte.lic.vcl  nd.quib.accedit 
ld£l0.Sieph.Llb.ind.gl*24.nu.$.verrnoomirtotn» 
'PoftrCiiiO  fipcainia,aliaucrcsadaHqqctnpcme-; 
4 oerif.quamtio aliam inutauccir,  qurpefierit,  illuni' 
c^en  locupletiorem  fadiuin  przliimi,  tnihf  prob<t' 
tcun  ibscdlipia fcs. quod  mcr.  cau.  qu£ ad  id  ad« 
clucirELom.in  conf.  i4p.i6c).i.coi.Zirub  nu.  i.uer,^ 

> rCuii^iditcxtai  aliu»cxiaVt;ontcx.dc  dire^o  c6- 
ttxrwi  ini  fi  mulier  cx  pecunia  in  prin.ff.de donat. 
«iit.utf.6Ciiuo.diitn  ibi  Poponius  1'.  C rndit fi  pereat 
Tcruos  dt  fubtbgatus  locoaltenus  empti  ex 

pecuifliib.(ti>i4uiiodbh^^^  periculo  perire:  ni . 
cat  qu0  mi^kr  deioren^q  noo  tcnetutiapparct  eino 


efle  locupletiorem  faflam.fi  enim  fada  «fiet  ,tcnc- 
returper  tcx.ia  Lfi  vir.ii.quod  Icgatums.  cum  S.lcq. 
ff.oodde  dona,  inr.uir.de  uxo.  cuius  repugnantiae gL 
in  d-Lfi  ipfa  res,&  in  d.141  nmiia,cx  pccuniauucini* 
nin  neceamdifibluit. 

Verum  JFulg.io  d.l.fimulicr.fcnbitimmo  fi  ditigS 
<cr  infpiciatur , d.l.fi  ipfacduenirccum  d.l.G  mulier, 
licet  enim  in  d.l.fi  ipl^  res  metu  ablara  perempta  fit» 
pretium  tamen  fupcrcrariapudbonx  fidei  poileffore,' 

& liclentitFulg.dJii  ipfa  ioquidc  interitu  rei  metu 
ablarz,non  rei,aucprctij  loco  illiiisrubrogatitqui  in* 
icllc^usiicet  fit  contra  mentem  glo.de  Bartabi, fatis  . 
lamcniufiineripoteft  , vtiuraiu^us concilientur» 
inxta.l.uni.C.deinofiic.dot.cum  tcxr.clarenon  ape 
' riat  dc  interitu  cuiiis  rei  loquatur,  dc  hic  Fulgofii  in* 
teilcdlusfiiadctur , mde  iplcinquit,cxnmilirudiDC  , 
petitionis  harrcdi tatis  ( quicquidibrdicatglo.  nia^ 
que  reprehendi  r I u rifeon  fiil  tum  iqud  d non  omn  i no 
, bonam  iimilitudincm  adduxerit ) quoniam  dt  in  ea 
f nquisthxreditanamremucndiderit,  uelinaliamt 
mutauerit)(cncturpoircflbr,fi  res  (iibrogata,  ucl  pre- 
tium rei  ucnditziupcrcfi,  uejex  co  locupletior  fa* 
dus  fic, licet  res  hxrcditaria  pcricrir.l.iiem  uidendu. 
in  princ.l.  item  ucniunt.jl.item  placcrc.i.fi  pofieflbe.’ 
S.ulr.l.utrum.  in prin.ctd.l.ledct  fi  Icgc.S.i. ff.de pct. 
hzrcd. cuius  Fulgorqdodrinam  repcri  confirmate, 

1’  ac  1'cqui  eunde  lo.Stcph.Lambert.in  d.nadf ■ de  coo> 
tra(l.coi:.&c.glo.i.in  ucrf.alicnationibus,  er  obliga* 
rioaibus.qi49.nu.24l<ucr{.lcd  illitext.Caiteraadhic 
locupletationis  materiam  pertinentia  finslocisdc* 
clacauimus:  ob  id  ultenus  nunc  non  progredior. 

CO^CLVSJO  MCLXXI. 

} 

ARGVMENTVM. 

PifnGonem  foluensalieno  nomioe,an  prj*« 

TuiBaturhabere  aiandarum . 
n V M M A R 4 y M. 
t Ptnfionnnalieno  nomint  Juluens  i mandate /dormiti 
mtrt  prafumitur^  ir  eur.idrtd, 

j ^!MaMdstiimpra(uinhMttmt9.jqm»dfuavnifiiiiilit*rfi' 
mafidatofattrtt;  ■ Jctifh*:-  :**'  • 

4 latUrt  Jaitm^inopr/^Iiolii^  --X 

j 1}&uatio  nan  prajhmittur \ i 

d AfiM-^uifitemrntxptmfr  fjffpfhmitarfiiiliis^etfcuhix  s 
inurtjt,  * ■ “f-  ' ^ 

7 Citatio  pri^imHiirfdBuadm^antiam partis^iustx^  /i 

' 'tn*£iU'tqutmvtTiJim'^mfimmamdatonon'fattttts.‘$ 

9 Soltmnit/ts  txtrinfica prafatmiurin ^ 

txptnpt,  • - • . 

10  Mandatum  bahtn  prafltmitur.  firuuit^quidfaeitnt  i ^ 

quodvttiJimiburfintitifudoniminontratfaSiurHf. 
r 1 1 PmJiontmalUno  mmrint jolutmmuniatumbabtrtprtt^^ 
fumitur,Jmedtamtiqua,Jiutdi  nttutbfo^tiamagafi 

1 2 Ptt^onem  fotutuinomtut  aluno  , quanao  ad  ipfym  ab* 

quodtx Jbiutibue  a>mmoi»mrtJi3tat  % non  prajibni- 
turbabtrtmandatum-.»\ 

j ; Ptnfionifolwm  aU«n6notmm,it*d*mttmmandat^ba~ 
iteepr£^mitur^Jhentt^iTpati*nttdtnmm> JbhtnqK'  \ 

1 4 Colonut  monialiuru  J^mt-  ipfarum  nbmine  ptufiomm  ■ 
aUcui,eiiipnorantibutnon  praivdicat. 

1 3 Abbatii/adiumninocttconuentui,  quoad  tran^trtndd  . 

pojjtjjiontm  proprietatis  in  alium . i s 

1 6 Ptnjiontm  modicam folutm  amisi  nomhu  mnprafumi. 

tur  babtrt  mandatunL.j . 

1 7 ImpmJ^modief  in  re  amici  erogatanon  habentur  in  con 

Jiderationt^. 

1 8 Df  minmtt  in  turis  dijpofiiiostt  regulariter  tjl  curaadH. 

Peofionem 


? P/»n  SoluSnomincilienotP- 

X Cii  IXV71J  WIJ  rumiiurexmidacodomi  . 
nifoluifle.itacenfuii  Rot.dec.iMlUsa.lubtim.de 
de  caupoC  St  pcoptiet.mantiq.qui  dee.  probat  Fcly. 
in  c.ficUt.nu. ; > .vctf.d.aducrte,vbi  dicitiq>  licet  tcgu 
a latitet  t mandatu  £t  ex  quouii  temporis  fpaiio  non 
prcAimatuttVtioquicbal.ini.  i.col.t.vciC  fcd  pone 
aliquis,vbiciiam&i.C.dcrcb.alie.n5alicnan.dcin 
) l.i.C.fi  ex  fal.indru.tn  id  non  procedit,  qn  quist  alie 
no  nomine  facit  aAum  ,qucm  nemo  line  mandato 
& iufiu  alterius  facere  pratlumitut)  cuinncnuoifuu 
4 f pdercuelle  credibile  Iit.  ted  de  indcbito.ft.de ,pba. 

viputa  cum  ibluitpenfionc alieno nominc.Ncmo 
i enim  t >n  dubio  donare  prc'bmit.i.ftliusfa.if.dcdo' 
na.I.contraiura.S.fi.ff.depaa.Idcoqt  ideFeifin  eo. 

6 c.ficut,nii.jy.fcribitrAaum  qui  In  cum  expenfa  t in 
dubio  Uaum  przfumi  ab  eo, cuius  inteteft  Bart.in  1. 
cfi  fcruas.ff.de  vcrb.obl.Bal.in  l.id,quod  pauperibus 
Cde  Epif.fc  Clct.Imo.in  ca.vnico.a.col.vt  Ecd.be- 
nef.Alcx.ind.l.cum  fctuus.Abb.conf.55.vol.t.inci. 
quidamlac.Acct.inca.i4-col.vcrf.Tuauic.de  iud. 

7 didicit,  quod  in  dubio  1 citatio  przfumitur  fada 
ad  inftantiam  partis.quia  fit  ciim  espenfa  pactis,  l.a. 
Cdc  fport.cum  pluribus alijs,  ibi  peir  Fclyn.  con- 
geftis).  Hanc  coiidufionem  ttnuitinnocen.qucin 
adducit  Rota.incap.noontilli.num.y.invcr.  Man- 
dato de  rcfcrip.dc  adducit  tandem  tacionem>qa  coi- 
tet  ficti  folct,  vt  folumcs  pro  alijs  mandaium  ha- 
beanc.cQ  nemo  fuum  laAetc  velle  pcxfuinaiuc . Ero 
qnoetfadtdiaumSocyn.confafi-in  caufa  inag.U,; 

8 pcfr.dcZucch.vol.|.diccns,qu6d  licci  non  t pluniai 
kiir  folcmnitas  .mandati  > id  tn  locum  non  habet,  qn 
procutatocaliquid  facit,  qi  vcrilimiliicrnoo  dfctfa 
durus, 'nili  martdaiii  haberet . it  hanccandem  decf- 
fio.fequcndo  Fd.tradit  Dcc.conf.  ;6.diuino  impio  • 
rato  pixlidio.vbi  dicit,  qu6d  in  adu.quS  quis  vctifi- 
militcrnonfa^i^Ctlinc  mandato:  mandatu pmmi-; 
tuTiidciti  dicit  ih  crinfi^a.  nu.  i t.vetf  j,.  tcffSoncfcWr 
tpdida  Baldi, itc.it  demum  idlatiifimcnodicFeli. 
in  c.noiinulli.S.lunt.icalij.nu.?.  vcrf.j.srobftatc, 
plura  congerens  luo  motc.it  fcquitur  Monicpicd 
in  repet. I .Icicndum,  c0l4.ft.de  vecb.  obliga,  tenens, 

9 ^przlumatuct  folciiiiascxitinfcca madu,  inquo 
iflterucnic  expenfa. Ac tsemu  hanc  eandecondulio- 
ncmfequuii  lunt  Dccius.in  l.i.col.4.it  Rim.col.  1 )• 
C.qul  admit.quos  adducrtiicicquit  Cagn.  io  I.  velle 
hon  credi  lur.ou.  i s-ff.de  regaur.  Idcmquc  feniit  Gi- 
gasin  rradatn  de  pcnfionibus1q.4S.ic  Gozad.confi. 

1 i.nu.14  Bcro.q.;9.num.4.vbi  didt!t)uud  mandato 

aof  domini  f.iduin.pc(ruminiiud,quod  fctuusabfque 
iiiQli  domini  fadutus  non  cr.11.  Idquc  pet  plura, fimi 
lia  late  comprobat  Cuc.fcn  conf.  77.jfiipcc  inotiuis, 
col.4VCtf.facit,quodnot.0aRa{.Ccaualcantiq.tcm 
jK>.pac.t.vcr.ex  pncimllixnu.os. 

Ampliamr  ifta  condufio,vt  procedat  non  folum 
1 1 in  antiquis,  Icdctiam  tuuccfiibus,  it  nupeifadis. 
Ita  dicit  Cagn.in  d.l.  vdleoon  aedimr,  nu.i ;.  verf. 
item  aduCrte.qi  R01.&  alii.ft.de  teg.iut.vbi  repichi 
dic  Dee.  qui  tpisdiuiuriiiiat&reqmtebat,&idevulc 
Ccau  .ind.tr4Ct,dcant>qstcmp.paf.2.num.65.&bti 
trtdrtTtr.iq.tn  iradk.de  ptxicr.  /.  i.  gl.4.vcrf.j  i.  mo- 
ucnruiqicaniioncfquia  Doclorc»,quidc  haccon* 
etnf  • loqaunc»  nuiUm  tprs  faciunr  mentioni  $ prout 
Cc  non  facictcx.ln  l.vlt.  C.dc  alira.pupii.prxftan.  Id- 
(}uc  etiam  ate  rcnae  BaLio  i.uCde  eden.  &.  FcirAn 
dcc.nounulli./.iunciieaiiidcrcicripr. 

JLtmiratur  priino  i(U  toncluiio»  vr  non  procedatt 
1 2 1 qn  aausi  qui  tit.  tidit  ad  aliquod  commodaipiius 
^ci€ntis:(ttnc  entm  cellat  Aipradidka  rariorqanon  ia 
aatAmnixCum  in  propria  vulitatequaotuinuis  mi- 
nimi expendat,  e&<cnimhipradidU  coocIuGoAiper 
iurisprxlumptionCf^ooa  creditur, aliquem  .Tuum 
perdete  veUe,  cum  appatee  aliquo  modode  vd-; 
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litate  gerentisigi , ceOttbuiafmoiC  ptcrumptio.iia 
limiiauitFci4ndtc.nonnulli.S.fiXit>6calij,nu.7,vet. 
Ad  illud  potcltierpondcri.de  tefeupe. 

1}  Limitanulexundo.viptoccdatc&dafiefqujdo 
feicnic,&  paticntsco,cuiusnomine  fkfolutio.peiiqi 
Ibluta  cftj  Iccus  adrquando  coignocahrc,  vel  ccoia 
lantelblucccrur.Ex  patientia  enim  conlcnlus,&  cati 
ficado  przfamuntur,lx)ui  patiatur,  ff.  mand.  & noS' 
laieicadidimus  in  conclufioxc:  Patientia , tc  ratifi-< 
cado.  At  ignoranti.vel  contradicenti  non  debet  pttr 
alium  iniqua  conditio  infeui,vcdixit  Rot.ia  d.  dee. 
Ita  limitat  Cagn.  i^  d i.  vclienon  aedir,  dicenshoe 
libi  videri  ex  mente  Rot.  in  d.deciCqux  m meo  iu- 
diciu  potius  contrarium  dicic.cii  ampim  eonctufio- 
nem  procedere  feienie  domino',  cx  quo  includit  tt 
ptoc^cre  fi  co|ignotanCe  fadum  fit . Hzc  umcnlia 
miratio xt^iiaii  ipaximecft  coarcRtanca,&  ei  na- 
bat Gigas  in  (cafl.depenfio.  q.4S  Jiu.a.  vbi  ad  idadi 
ducit  Abb.  confi  at.  incaufa.quz  adpnfcas.  voI.Xr' 

i4vbi  concludit,  qiCofonnstmomaliumfolucasijs-t 
fotum  nomine  penfionem  alicui , cis  ignmntibus' 
non  infertur  pccboc  ptariudicium.  fidi  eriipto  hac 

t;  limitatione  lecundiim  Gigantem , quia  fafib  f Ab- 
batis non  nocet  coniicatui  quoad  icansfercudi  pofa 
fcifioncm  proprieratisin  ahumxap-cum  dilcRuSiSg- 
ibino.lono.ingl.derclig.domib.  -* 

16  Limitamr  tectio,  vt  non  procedat  tcoRclufio,qa 
inipenia  clfet  modica . Nam  itlaconcluGo  fiindai» 
Cii  in  ra  catione.it  iurisptzlUniptionc,  ip  nernoae- 
diiucluumiatlare  velle . Atpccfxpi  fitiVtdemodi- 

1 7 cis  impenfis  f in  rem  amici  forti  crogiiisztiatn  fine 
iplbrum  m.indato  non  curemus,  neque  hoc  cafu  in- 
flata nobis  Ic  deperdita  pecunia  vf,  cum  gratiam  iit 
cctccis,  qui  nobischari  funt>arbitcc<uui . ita  voluit 
Ucc.in  c.  I .coi.  j .dc  iudi.qui  teprehendit  Ate-  qui  di 
cebat,  q>  citatioptzfumicuc  facla  ad  inllanciam  pat- 
tis,cx  quoin  citatione  impcnfa  requiritur.  Ait  envm 
Dcciusi  7 cum  in  citatione  modica  fii  inipenfa  180 
de  modicis  non  cutcmiis.l.  fcio.ir.  dein  integ.  rcllic. 
id  non  cA  pczlumcriduiu,  & hanc  limitationem  fe-> 
quutuscA  Alcia.in  d.c.  i .col.).fcd  tamen  lo.Rip.ibi 
defendit  oontracium  per  Aret,  quia  imo  cegulatirer 

isdetminimis  cft curandum  in  djfpofiiione  iurit.c- 
dc  appcUatiombus,cc  ibi  late  Dec.  cxt.dcappellac. 

CO^HC  LVS  10  tMCLXXI/. 

argvmentvm. 

Pluribus  explicatur  illa  regula , quod  con-r 
tra  poenam , pptius  quam  pro  poena  fem- 
perpratrumicur. 

S y M M A R J y M. 

1 Intirprttatfo  btmj^ruorm  pptalihm fimpn  fuitnds  »ft. 

2 QontrapfMPiJtmpirpoUuSjqMsmpropfnA^pr^tfif 

mtndum. 

3 ^Pmniri^uii  non  tUhtt^  nifi  dt  dtUBo  linidij^md  tonfitt* 

4 PptAmdubiopT^furmturttmpor^iJynomptrptUtn, 

5 Ffnn9omsgisprdfumttttrttv9poraUiJ$mttrloqnMiorim 

JinttnUM  imponatur, 

6 Ppuiimpojita  profontumatiamihomaffi  wajumHuf. 

i»mporMiii,quam  qunimponitmrprodtkao. 

7 Ppn.t  wpojita propter  eontmmaeiamipwrgaU  eo  ntnms^ » 

eiaintiSt^iturrettoeart, 

8 *PfnaimpoJitaprQpttreUumanam^eUamJiAdJitV9rVt^ 

perpttuoMteOigiturdowtefteorri^at, 

9 Ppea  viri  pote  fi  vtdeh^ro  datifhrif  pro  eontmmaeU  $m^ 
j^fita^ro  conmmaadmpofaaprafutniuu, 

lO^fnaimpoJiui  ratiomeerudelifhmdtJmtUun  fiaten* 
m^rafumiturptrpnua» 

M iy* 
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II  fmpojkaprd  tont^ach,  qus  tranjifin^tijicum 

f2  dtp^ionit  sh  ojffiao  etiam prxfptrrcOKtwnsci-tm 

liatSt  pgfpetMa  etnfetur . 

I ) ffjiaimpopu  faifa  metfiiom  umporit  hon  expnjfottr- 
■ i9t$mporf,prafmmftuftQa(a  ptrdtetnmmm. 
j^ffMai3atSMitedite,ad  fttunt  bempUattem  durat « dome 
ium  ipji  remoeautrit . 

jj  temputt^reli^umt/f in srhhrio  pottfistif , durat 

ehftfc  poteftauvei  iueetjfor  reuocautrint : Jkusvbi  lu- 
dw  rebquittipus  pfnpfibiipfiarbHrMndmntttmf  mor 
ttipfiut  iudictt  pfna  ^itur . 
Sb7piaadubfadat$omqu09trtatis  prafumetur  sdu^a  tn 
frattdemvfurarum,  iy  peti  non  poteji. 
lyPMaadufiadatiouiquStitatiiab  /0,  quinontUfolxtut 
jentrartdn fraudi  vfurarum  adtedfa  fton  prf/umit.ur. 
j 8 Vlttrarhu  eontrabhu  ex  fo,  ptbd  contrabentn  fobtijmt 
ffnfrariyveinon  d^udicalur . ^ 

I p Ppna  adit  Sia faSio  in  fraudem  vfu  nrum  non  prafOrai  • 
tur  odieSia . 

jo  Ppna  nimie  txcejiiua  adieSia,fiut  faHoftut  dationupue 
•'  d folitofitu  a non fotito fpierart  in  f audtm  vfuraru 
adteSia  emfetur. 

•I  *Ppna  aditifa  reJiitutionimutui,in  fraudem  aditSia  vi“ 
dtturdyeur.ibtd.num.ix. 

^xMutuator  lieiti  nibtlplut,  tfusm  datumjit  reeiperepot^ft. 
9^  Ppns  adieeia  daiioni ^eem  eert^^nanquamtn  fraudem 
t^rurum  adteSJa  prxfumttur . 

24  VJura  m fimpliet  dationeeerta/juceei  cadere  non poteft. 
a r *Pecunia,vbt  ad pompam  data  tfyeUam  fiaU^uanto piae 
reddatur^  non  dttiturcommitnvfura . 

X6  Pecuniaad  pompam, ix o/fentationem  dataptonmuluie, 
fed  commeatum  duitur . 

Peeunta  adu/ia  faSloeon/ifuutiui  venienti  ad  ddtionf 
^uantiutu  nbdieitur  aditSia  tn  fraudem  xfurarum , 
Jitaenenanon  fotito  fpteran  id  fat . 

Cl  I fY\  Satii  manifc^lam  He  apud  omnes  turis 
^ ^ ciuilis interpretes,  ouod  p^nisfsfpcr bc 
nignior  interprenrioftcienda  eu,fcquitur  etiam , vr 
1 iemperf  contra  poenam  pnefumatur  pociusi  qua  pro 
poena, vrconiuiuit  Philip.Corn.conC55mu.2ri.voi. 
a.£c  conf.;44.nu.  ^vol.  t .&  cont*.  roo.nu.  1 i.vol.2.  & 
conCzp.nu.^.vol-  ;.ricconr.iri7.nurti.8.eod.  vol.Ac 
probatur  in  c.in  poen.dereg.iurin  6.&  c.(latutum.m 
princ.dceie^.eod.ltb.I.prx(».  tf.dc^n.l.fideimer' 
pretatiooe.fr.cod.rir.c.pcenx)dcpcnit>di(V.  i.Etpro* 
t»trext.inl.rclcrjpto.ft  dchU>qui6.vtmdig.  Roma. 
conf.429  no.7.glo.dc  Dyd.ind.c.  in  p^nis  •&  incap. 
odiaaic  rc^iur  lib.ri.dc  tradidit  idem  lludo.  M on.  tn 
oad.de  rcuoc.fentcnt.  Pilati>ui  1 .dub.nu.  t a.  & Hor* 
manoditis Dcdusiin  1.4-Si.CaiOi nu.  ;oa. ff.de  verb. 
oblig.C^ph.conf.204.mt.4^voi,2.  Alex.  Tcft.  iota 
CDofTvJt.conC  rri2.opm.4t.de  4>' 
'Hinceoliigitur.qubd  pf  na  imponi  non  debernift 
) liquidifTmiedchdumtprobatum  fuerit. Non  enim 
per  copieduras»fcd  pereuidcntifTimas  probationcsi 
90 is  conde moandus  etl.vr  confulcndorcrpondir  Io. 
Oot.conf.  5 .nu.  5.coof.  5o.nu.  1 o.conr.  17.11U.  1 S.Con  ■ 
|tl.5^.hum.i^probaturm  l.ienamento.U  i.fF.dccO 
dit.Se  d^monfl.quam  ad  idallegat  Bal.in  c.  1 . Quali- 
I ter dQmi.prop.feu.priuer.io  vCibus  lcUd.de  in  c.Quin 
taqallis.i«coi.de  iuretu.&  io  l.cum  proponas,  col.pc. 
ede  hxrcdib.innir.de  in  1.2..num.7.vciC  item  qupad 
comrbi0joRem  pcnarum.C-dc  his.qurpoenx  npmi- 
nc4^  dicir»qtiOii*in  p^nis  impoticdis»  luce  meridia- 
lia clariore^  probationes  cfTc  debent,  facit  gloHtrca. 
cxhiblra^ehoinicid.Idcm  lo.Crot,in  de 

oou.oper.nonc 

SecOrfdaet  di  conclu  Aone,quam  fupra  cAfirma- 
4 .4iimus, pendet  huiofaiodt  rcgula.Qtiod  in  dubiolp^  - 
noiei&pefpr^iiiimrtemporalis  > 5c  noqferpciua, 

dicit  Aobon  Cdt  iitcxis.nu.  lava.ia  dubio  vci  b > 


dcconniruchxvbiad  idancg.arg.noflrxcOoclufjo-l 
nis  nimirum  C4>dia.dccm  pcnjs,dcregu.iiir*in  6.dC 
ca,qux  habentur  per  Jo3.  And. in  d.c.  ex  lucris.ldc'ti 
voluiteriam  Cuinan.conr.t  ;8.nu.ri.vcrr.}.pcna,)bi; 
Nam  quando, & idem  renent  Dod-omoesm  d.c.ex 
IircTh.maximc  Dcc  num.17.de  conific. 

A rnpliaiurprinio  hoc  maximi  procedere,  tjoan- 

5 dopcenafutirecimpofirapcrt  intalocutoriamiudi* 
ciiaunccnimmoltomagisprarfumiturpcna  tempO' 
r4lis,porius,  quam  perpetua, tu  s'oUtit  glo.  in  d.  c ex 
htcrisi&ini.deputo.d^alepoBul.Spcc.intir.  delcg.  Si. 
lUpcrcB.vcrffcd  nunquid  porcif  cx  aliqua  caula,idq; 

* * commtmucrteocriteflamrFcl.potlBal.ini.  i.  poft 
prioX^.dc  poOulan.in  d.c.cx  literis.  nu.ia.dcpoilcu 
ibi  Dcc.de  conlbc. 

Ampliatur  fecundo  hoc  mulco  magi»proccdere 

6 in  pcciia  impofica  fpto contumacia . Namea  multo 
magis  prxfumirur  temporalis,  quam  quar  imponitur 
prodcltcfo.ifa  tcn«  Baid.ind.i.  i-C.dc  poftulan.Id 
voluit  ctiairi  Bart.  ini.  fi  quis  adulterium.  $.  t.tf.  a^ 
icg.Iul.dcadult.vbiadidadducit  Innoc.ln  deexU- 
tcns.ldcm  ciiam  no- Bal.de  Dod.in l.pubiia.li.i. de* 
po.A:  probamnn  ).i.  Jf.pater.ff.de  colla. boa.  deideb 
innoc.in  c.ficut.nu.a.dc  cohab.cler.de  multer.dicic  • 

7 (I quis  fulpcnfus  (it  proptertconnimaciam,  fUrim 
ac  contumacia  purgata  cil  perobcdicntiam,peoa  lii* 
fpenUomsrcaocara  intelligiiur,dc  idcirco ablq  alia 
dil^nlarionc  celebrate  potelK  Cuiucdj^um  retert, 
dc  iequitur  Fcl.ind.c  cx  litccis  nu.  1 8.  ad  idem  Aicir, 
qnodvefoir  Bai.ini.acccptatamnu^jo.vcrf.ip.quc* 

* cirar.C.dc  vfur.de  in  1.&  puro.ff.fam.crciie.dc*cAitcc 
id  tende  DD.in  d.c.cx  lirer.  £t  adeo  vera  c(l  hzc  am* 
pliario,  vt  etiam  procedar»  quando  in  impolitione 
poenv  propter  t^nmmaciam  adderetur  vetbum  pCT' 

S pctu6,quutcunccriamcxponitur,donecfccprrigar» 

* dc  licpenadicitnrremporalK.glo.qiKC*cornmuniret 
approbaturlccundnm  Fel.rup.ptloc.n.i9.vcr.  Am* 

(ia  ptimo»inc.clericos>in  verb. perpetuam, de  coha- 
it  cle.de  mulicr.ldcm  Fcl.vbifup.qiii  etiam  tddo* 
cit  Arch.in  c laccrdotcs.  io.q*  i.gl.inrcgul.n,a^his 
girimi,dcrc>c.iur.in  ri.inc.rcpcnunmr^n  vcrb.pcrpe 
tua.i  .q.1  .er  tn  c.dc  vtduis.in  glo.tin.  17-q.  1 . dc  iccuu* 
doprocedit, etiam  fi  pccna^iictrdcrriaddchdu» 
p cr contumaciam  quiaTindnbiopnefumiturimpod' 
ta  proprcrconmmaciam,vi  latilVimcuadicFcijad. 
c.cxlitcris  nuiii  to.dt  20 

Ximidiur  primo  fupradi^a  non  procedere  in  pe* 
10  nat  impolita  rcfpccf  uccrn  dcIteU  m diriinmua  fhla» 
quia  tunc  poen^prafunururpapetua . 1.  fi  feruus,  dc 
ibi  CVn. Barr.Bal.de  Sal.C.dc  p^.  Abb.ctppil^Fcl. 
in d.cexlit.nu  ii.vbi  erfam  Dcc.nu.  17.«  li. 

LimitSrur  fccundb  non  procedere, quandoarootu 
j 1 macia tranfiret  in fpeciHcum  deliiUum,  vcluii ii  de 
ficus  monitus  negligercr  facere  rcHddtUm  - Tunc  et* 
enim  cGcuiuniacia  noinrelhgitrcuocataphoatio* 
p^nactemm  boc  cafu  perpetua  cn,vr  latilPimc  tradit 
idem  Fcl.in  d.c.cx  lu.  nu.ao.veri.fallic  tamen . 

Limitantur  tcttio,  vt  non  pioccdanr, quando pgr 
)2na  effet  impolita  tdcpofitiomsabolBcio:tunc ete- 
nim imelligitur  perpetua  »vt  tradtvidem  Fcly.  fuprg 
cicatoioconuiu.  14.ee  amecum  Bal.iu  l^tcccptaum 
iium.  lo.C.dcvfur. 

Declaranda  lanKn  funt  hfcomoia>vt  procedant* 
1 3 qtundo  index  non  fecit  mentonem  temporis : led 
v^i  temptKis  mcmiofa^a  eft  in  fent^tia,  nec  cxp«f> 
fum  elhquantoicmporc  poena  durct>przfumitur  im* 
polita  fuiffeperdecennidJ.Gnc  praefinito,  a ibi  Do* 
dor.ffaf  c pqact  lacilTime  tradit  idcm  Fcl.in  d.c.  cx  li 
ccri!.ou.9.i.condufui«coniht.e(  Dcc.ibi>nu.  14.  qui 
plurescongerunctcr  allegant . 

Limitant  quarto  ea, que  fupefius  diximusmo  piO- 
74  cedcrc,quaodo  iudex  imponerettp^ni»  ad  benepU- 
cuu  fuuiD;  qqu  tuc  Alii  rcuocaoctit  ptzfumitur  pes^ 

petua. 
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ipeftja.lfsi  tradidit  M.fup.dtat.foc.  ntj.  9.  verf.  fi  aure 
ludex  imponeret  pcnara,facittcxt.tnl.  Surifperiros 
in  princip.  ff.  de  cxcuT.  tutor.  cu(n  aliis » quae  ibi  ipfc 
congerit.  .v  ' . 

tj  Declaranda  tamen  cfthsc  limitatio»  quod  f fi  in- 
dex impofnit  pcnain  ad  beneplacitum  , et  fecit  rac- 
cionem  digniutis  fiix,.vtputa,fit  in  arbitrio  Dornini 
poteftadsituc  p?na  intcliigitur  pcrpctua»niji  vel  ipfc 
auranteolHcioi  ucl  alius  deinde  potoftas  ea  rcuocer. 
At  fi  p^nam  impofuit,  donec  ipfc  rcuocaucrit » tunc 
ntfitcuocauerit  in  vita , cius  morte  rcuocata  intelli- 
IgitUr.Ita  voluit  Bar.in  l.cctcfimis.S.fi.ffdcvcrb.  obi. 
et  Bal.inpro?ra.digcftomm.S.hxc  autem  tria’,  et  la- 
tUfimi  tradit  Fcl.fupra  allegato  loco.nu.p-ct  10.  Id5 
voluerunt  Alcx.ct  laf in d.l.cetcfiniis,qui plurcs c6- 
gcrant,ctBaId.conf.i4.  lib.  J. 

Tcrtioicx  fupradicla  conduTioncdcdudmr.quod 
16 1 pcena  adieda  danoni  quantitatis  praefumatur  ad- 
ieda  in  fraudem  vfijrarum,  et  ideo  peti  non  poteft. 
. glo.in  l.cum  aIlcgas.C.dc  vfur.  et  in  l.lulian.  §.  idem 
Fapin.ff.de  ad.cmp.Io.  And.  adSpe.  in  tit.  de  obi.  et 
folut.  S.antc  omnia,  verf  Item  fcquitur  Io.  Crot.  cof. 
7i.num.  2.  Rom.  conf.5 10.  nu.  i j.  Imql.in  c.dilcdi, 
de  arbit.Ang.in  hftipulatioifta.§.alteri.  ff.de  verbo, 
oblig.et  conf.i8j.incip.Prou.Alex.ind.l.  ftipulatio 
ifta.d.S.altcri.nu. 1 1 .vbi  plures  ad  id  allcg.  Capr.con- 
* cluf.70.  nu.  28.  qui  de  * communi  opinione  tcftamr . 
Idem  voluit  Imol.in  Ix:u  fctuus.ff.de  cond.  ct  demo. 
Antonius  de  Pfatovctcri,conl'49-incip.  paucis  vtar» 
quod  cfl  infertum  in  4.vol.conriliomm  Alex,  et  idS 


uus.ff.de  coAd.et  demonCet  ibld.Tade  Imbl.  Arct.tfi 
* §.omncs.inftit.dcadio.&  h3ncopinioncmc(rc*c6- 
munitcrapprobatam,&abca  nonclTcitccdcndum  < 

in iudic.ando.tradit  Cror.d.conf.i6.nu.5.  & 6. 

Subliinitatur  fccundp)  vt  non  procedat  limitatieh', 

21  nes  in  mutua*  in  quo  ffiucfolitus  fit  quis  foericrari, 
vel  no ) femper  pena  przfumitur  adic^  in  fraudem 
vfurartim.glo.in  i.rogafli.S.fi  tibi.ff.  fi  ccr.per.Rom. 
d.conf  5'io.nu.i  ;.vcrf  i.cafu  dicendum,  & ratiocfi , 

22  quia  t in  mutuo  liciti  nihil  potefi  recipi,  plulguam 

datum.l.cum  vltra.§.fi.C.dc  non  num.pccun.l.fi  tibi 
dece  dem-ff.  de  pa6f . & hanc  opinkw$  videtur  fcqui 
Bal.ind.l.cum  allcgas.&  Romd.COoCt  io.reprobac 
gl.in  l.p^nam.ff.dc  vfur.&  Archdn  dCtCumdeuorif* 
ftmS.  i 2.q.a.conirariu  tcnentes.ldq,*pec  tcxt.incple 
li  fq;  J4.q.  ;.qui  dicit,  quodeuntj ; nollien  imponas  pc 
cuni.x  acccdcatiibrti  mutuatx  vfoca  cft»^ec  difiia- , 
guit  inter  folitum,autnon /blitum  ^ 

Limitatur  tertio,  vt  non  procedatf  in  p^na  adie^. 
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da  dationi  fpcdci  ccrtx;. tunc cnimnunquam  pr^fu 
mituradieda  in  fraudem  viurafum  , ctiS  ficxccdat 
legitimum  interefie,  vt  rcfpondit  Rom.  d.  conf.5 10. 
num.i  3.rcpr0bat.a  opinione  A ng:qui  volebat,  quod 
quandopena  cxccditlcgitium  iiitcreflre>tunc  in  frau 
, dem  vfurarum  adieda  prxfumatur.fecas  vero  finon 
’ excedat  interefie  verum, & legitimum, & ratione  ad« 
24ducit,quiain  (implici  datione  cerrx /pcciei, no  f po- 
teft cadere  vfura.^od  pater, quia  fi  pro  pecunia  da- 
ta ad  pompam.vtex  ca  dtues  qulfpiam  appareat, qiS 
in  mercatoribus  per  fefe  vifu  venit,vt  aeditum,&  bcr 


pro/cquitur  Alcx.conf.  fcquciui,  l.itc  id  etiam  ttadj*  25  num  nomen  acquirant,  ctiaht  fi  pecunia  frcddatuc 


dit  Crotxonf.  i6.i  num.  i . vfquc  ad  nain.p.N  att.  c6 
fil.'4po.num.s.vol.j.Ang.in  l.  virum. Cdcpctit.hser. 
Fulg.in  l.i.C.dc  fcntcnt.qua; proco, quod intcrcft,ct 
'promitfjs.vbi  etiam  Paul.C.iftr.Ruin.ctIac.But. 


in 


C.dc  tranfad-Idcm  ttnet  ipfcmct  lac.  Butr.in  l.pccu- 
nix§.  X.  per  illum  texr.  fti  dc  v/ur.ct  ibid.cuxn  fcqui- 
tur Fulgof. 

Limitatur  tamen  hacc  conclufio  primo , vt  procc- 

17  dat  in  co,qui  Iblitus  cft  fenerari  j is  enim  f ptxfumi- 
ttir  poenam  adiccilVc  in  vluraiinn  fraudem,  fccus  an- 
tem  in  co  cft,  qui  fceoerari  non  cft  folitus  , ira  tradit 
Roin.fup.cit.conf  5 10. nu.  x J'.  ct  cum  fcquitur  Crot. 
d.conr.86.1nno.inc.cumtuain  de  pcn.  gl.in  ].pcn3< 
if.de  vfur.ct  in  l.vtrum.in  gl.fi.ff.de  pct.  h^r.cr  in  c.il- 
lo  vos.in  gl.fi.cxt.de  pignor.Arch.in  c.cum  deuotif- 
iimain.xax].2.Cyn.  qui  tefert  Pet.  idem  tenente  in  1. 
cum  alle^as.C.de  vfur.Batt.iud.l.ftipul.ifta.if.alteriF 
ct  ibid.  Alcx.nu.  i i.de  verb.oblig. et  ratio  huiufcc  li- 
mitationis ca  cft,  quod  ex  cooluct  udioc  Ibencrandi ; 

18  aut  non  fenerandi, contracftumfvlurariuin , vel  non 
vluratiumarguimus.c.illovos.infi.cxt.dcpig.l.cum 
allcgas.ct  ibiid  tradit.g1.Cde  vfur.  notat  in  c.ad  no 
Rram.exr.dccmpt.ct.vcnd  ctnot-etiain  per  Arch.in 
d.c.  cu  dcuotifilina.  X2.q.z.ct  id  rradidir  Rom.d.  c5f. 
yio.et.conf.238.pro  habcnda.nii.  5*etconf.423.  Pro 

* pleniorimu.x  i.ct demum  heccft*communisopinio, 
vttcftaturCapra.d.concl.7o.nu,2il. 

Limiraturfccundo  non  procedere  in  obligatione 

1 9 continente  fatlum,  quia  f in  ea  p?na  no  videtur  ad- 
ieffa  in  fraudem  vlurafura,  vt  voluirRoma.d.  coufi 
5 1 o.Croi.fup.cit.conl‘.86.  et  tradit  Alex.  ind.  1.  ftipu- 

* latio ifta,ctcft *commuuis opinio, vitradit Capr.fu- 

pra  alleg.loco.  . > • 

Sublimitantur tamen  hcduxlimitationes.vt  non  ' 

zb  procedant, quando  p^nafeflet  nimis  ciccfTmaj  tunc 
etenim  /i|ie/pli(uslit  tocncrari,fiuc  nonjfiuc  obliga- 
ti<;|c6tiaeat  fadum,iiue  datio  nem, (cinpcr  prxfumt' 
mridicdain  /raudcm.ita  voluit  Roin./upradta.  Io- 
co.Cyn.poft  iac.Butr.in  l.cum  al  Icgas-C-de  vfur.  lo.. 
Antia  tit.de  obiig.cilblA.antcortinia,  ver.  fequitut 
iiiad<Ii.ad  Spe.Ang.ct  Imo.in  l.ftipul.ifta.§.altcri.ff. 
de  c.diic^,dc  arb.Qa.in  L cu  fcc> 


aliqua nto  plusiquam  data fit,uon  tamen  dicit  ur  v/u- 
z6  ra,fcd  vfus  rctnancratio,quia  tunc  commodatOfFO* 
tiusdicitur/]uam  mutuum,vt  conci  uditglo.<»dtna# 
cap.conqucftus,dc  vlur.&  in  c.  in  fumma.  X4.  quxft.- 
. 3-&  tenuit  idem  Rom.coof  5oo.fummariusqucftio' 
nis , num.4. 

Limita ntur  quarto  ca , qux  ex  principali  concla-* 
fionc  deduximus,  vtnon.proccdant,  quando  efletfa- 
27  dum, quod  veniret  f confcqautiuc  ob  datione  qu3- 
titatis:  vtputr.  fi  mutuo  tibi  do  centum , & mihi  pro- 
mittis pignori  darefeiphum  aureum  intra  Menfetn, 
dc  fi  non  dederis, decem  prxftarc  mihi  nomine  pf  ne. 
Nam  cO cafu,n  a noiblito Fenerari  p^*na  adieda  fuc 
lit,  non  prxfuinitur  pofita  in  fi:audctn  ufurarum , ita 
aoluit  Bald.ind.l.cum  aIlcgas.C.dc  ufur.arg.l.fi  mu- 
lier. C.ad  V dleian  .cuius  opinionem  cateris  reproba 
tis  fcquitur  Roman.d.cdnfil.5xo.'Ubi  tamen  limitat 
non  procedere, quado  pena  effetappofita  ab  co , qui 
confuctus  fuit  fenerari:  tunc  etenim  procedit  cdclu- 
fio , quia  in  fraudem  u/urarum  adieda  prxlumitur» 
utibi  pcrcum.'  ^ 

e o 9^  C L r S IO  j^cLxsi/y 


ARGVMENTVM. 


. i fi 


Tettisjieriurus  , inquibus  cafibus^teftl- 
monio  repellatur . y 

V SVMMARIV  mM- 


' . " ■ *.  'ft* 

Btriurusd  ttfimonio  reptBitur,&  ettrJhHtm . 


Ptriuvm,  qui  femtl  prohatmtji  jierdit  htmjkiumfa^- 
• dathnit , d qua  reUuatus  fiurat , ptriuratoriam  ca»] 
t iiomm.  * , i 


Ckricus,qm  eotcuiilus  tjl  fa^a  iura£i,in  alia  cauja  repel- 
litur . i 


4 Seniel  rnalut  femper  prajitmkttr  malus  in  eodem  genm 

fuali»^.t  ^ i I *.  1^5?' 

5 Beriurut  #5^1  mdieium  ad  mqtujmnem  Jorm<mim 


■ 


mvt/aek* 


6 'Ptr. 


Deprobationib.  Cond.  MCLXXIU.  329 

bOfMuA.iiid-po(fbl.Inno.  mc^uaU(cril£.dc«ccur 
Abb.in  c.atd  dcric-in  prm.i  6.coUdcjudiO-  loan.  de 


6 ^Ptrimridifhm  ntn  , 

^ Ptriuti ii^umtHsmmiQftmrAdtfofitum nihil frtJmi . 
8 T^iffsriOiVtUontrsriomtcrtMradtpotuntitrtJitvr . 


f fdii^^tfifundsmmtlkUjUmon^^tfUHtnptriuTit. 

20  TidtfimH  violMM^nrtptr  prdfkfmtmrd^ilut  in  udtm . 

1 j *Ftrimro;ctpott  emi  defigit pdestnet  tmntiBun  quidem  crt 

dtndumef}, 

PeumromtortttrmdepontntiertdfUfriMcaufit  emitihni, 
^num,i4.  • 

<1 } Perimro  uftifmtineimdihuhnet  m erminaHhm  t fidet  »d* 
tihelurf 

15  ^0fiuriuin^mtinf»mi4tefiuime4Mfiiemilshm  tpettQf’ 

tursm  purgatur , 

16  Prrimrmt  Hism  tnnndeint  deperiuro  d tefiimomo  rtpeU 

titur . 

yj  EfnendAtuidemmtnetifiitidomeui  tfi. 

18  Ptrtmrui  ttuermpofiperiUiampfnitentUtnad  ttHimoniu 

non  admipftmr, . 

ip Periurm  de crtfhme emendas put  mciurithui.nee  m eri 
mindlihm  tfiU  idowm  efi. 

lO  7e^ufm  non  mdmittHur , eeUmfifidtmio^eneraiittr  ea* 
utMurptmnei  tefiet  admrttendot  tfii. 

21  Periurm  tam  au4prinetp4l*iquaufeire4  AeeefibriatffU*  * 

moniumdietrtnm  poi(fi. 

21  PerimrmyquinoHperpSudeUrMuitt^eluti  fi  .1  Priheipe 
e04ilm  falfiem  iurmuit,  4 tefiimomo  nonrtpfditur . 

2f  Pruerptum/mMrioritfiwperintelli^tMr  exceptum. 

24  PrriuruiuSefi  quiJuifamdepofuitfiiJLttitareetocanit. 

25  Perturm  nondtcHmrj  qutUgi permluentf  4 tur.tmfnto 

rHiJJit . 

36  Periurm  nonifi^quifine  doioyd  iuf amento  reaffit . 

Vf  Periunumfimdohnoncommuutwr . •«  . 

28  Permtium  I^omunmmpmfiimMnmt^ dolofum  requi- 
ritur  ad  boCtViquit  a ttfwnomo  reptUatar. 

19  Periurm  dijpeftfietm  d Papa  teflnmnium  diepre  potefi . 
do  Papa  ie^itim4re,(T  in  ordmihus  diipenfart  potejt. 

* 

I P<>r|  1 1 ri1  C Jn^MOufiprafuiniturtpcriii- 
X WIIUI  quilib«alia , & idcirco  d 

lcftimoni6rcpcJJIiur.c.])imuIi.ta.q.5.r.tcftimoiiiu,. 
detelii'C.ex  pane.co.tit.l.Luc.lf  dehis,qui  no.irtf.i.U' 
fi  qiiismiiot.Cdetnnr.glo.inc.pcrnus.in  vJrboi 
* adultcrium.de  finiil.  qnam  dicit  * cOiBunitci  appio- 
bar  a m.Gig.m  ttad.de  crimine  lafx  maicILq.  t.  Ciui  • 
do  Pap.ling.70.in  prin.de  conr.tiSatu.a':  verf.  aliii  dt 
latKinc  non  c!t  credendum  gl.mag.dtdinaria  in  dd. 
Luc.ftdchis,qiunot.inftm.Boct.infinp.ulaiibus.m 
Vetbotcllis.nu.8.gl.ml.i:S.milc'.ff.dcinfa.idvoluit 
etiam  Bart-dc  Aib.nu.j  in  d.l.Luc.fT.eo.  t/t.dc  AluiC 
.de'Alber.ling.9ri.Clar.in  praa.rtuctim.in  vcr.petiu 
'liuiii.retr.tcpcllimr.  Idetid  mcmotix|)iodiditCae. 
chcr.decii.Pcdcm.72.nu.7Gratconf.74.na.8.  vol.j. 
Vbi  ad  id  adducit  A lcx.conr.  t ?4.vol.  a.  S:  ebrf.  i i^i 
vol.  i.Jdem  tenuit  BaUn  l.cx  talfif  de  tr4nua.ldon 
rclpotiditCtauceconl.6.nu.t4.vbladducitInnoc/m 
cftatcmitatis.de  hxiet.Bal~dt  DD.inlificxfalfis.C 
de  tranfidc  cundd  Bal.conr.txtS.Themaptoponiiur. 
coJ.fi. ycti.pixtctei  drpolucrant.vol.  i.  i cooj.  x2t. 
videiut  inihi.voI.;.ct  Ucc.conr.  io5.col.7.nu.$aid  fi. 
J.t. ff.de  te(t.cdbni5.de  ver.lig.quostdx.ad  id  adducit 
Cramxonli44nu.i  i.Spccjatit.dctcftc.$.t.vlftT.  iiS 
(xcipinir.qt^  iofamisidc  inco.S.vct.1tcju,<p'eft  per- 
iums.c.licut  nobitiprope  fi  Vbictiiim  Fc).dc  tefii.  & 
ideFcl.inc.licctcaiir.nn.66.eidd.de  ptob.Rui.tqnfi 
i5t.uuin.4.voi  j.Matfiin  pradlii.rtltat.nuirs.ldcm 
Caph.conf.ii  j.ou.  jt.DD.  in !.  fimiis  mdiot.  C.  dc 
ttanlac.Sc  me  teftimpnio.cxt.de  tcfiib.Ajcx.  coiif.x. 
nu-6.voJ.4.dcconC.4-no.^$.vSl.x.Rol.4Val.  conC 
5 7.nu.  I }. vol-t.de  mnf.6.nu.p.yol.i.gl.  in  I.  qui  cum 
vno.5ignominia.fF.de  te  itiilit.qnam  glopro  not.al 
legmd  id  Bal.iod.  1.  Luc.infi.de  his, qui  nocin&m. 
Hippol-Mari'.Cng.io7.ou-t.  Rom.  ini.admoncndu 
M ptin.JF4ciuieiat.6aidaafKh.ci.qui  ilipiioc.  C>dc 


Anan.poft  Card.in  c.cum  opottet.  in  pen  cot  dc  ac- 
cuf.Fcd.de Scn.Cunr.2.t7.nu.i.pcc.cooFiB9.  mi.ip.  - 
infi.AIex.conFii4COJi.voi.4Cohf.p)xoi.fi.  vol.V 
conf.  jeol.4.vol.7.'c.quicuoque.l24q.i.d(  hanc  clle 

* ‘communem  opinuncmoinnium  DU.qua;cdtra- 
didiionem  non  habct.atieftanmt.BolT.in  iitdcjnqui 
fit.hu  4a.Viu.in  ruiacoinmunib.Qpiniohib.lib.  i.ro 
veib.in  icftem.Batf.coni'.|S.nn.5.quoitclcrt,  fclcq-  ■ 
tarRul4  VaI4.conr.57J)u.  tp.  Coi.  4.  dcidem  ttadl- 
ditiplcmci  Roi.conf.>6.nu.9.dcinc6f.73.mi.6.  Vol. 
i.dc  cont40.nu.ii.dccohl.7.nu.aa  co.yol.Pta:lcrci 

* liancefiifcommunem  opimoneni  rcftanir  Alcxld. 
conl.i  >4.col.a.epl.4.  qiu:m  tdctcndoicquituridcm 
Rol.a  Vjl.conl.e.nu.v.vol.a.dfhhncconclufioncm 
fitmat  etiam  Abbdnc.tcftmioniuni.dciciii.dcibid. 
Fcly.nu.  ipivaf.  j.cqncl.dc  in  ccx  panc.nu.4.verii.5. 
noto.cotit.Ruiii.conf.  146amma.de  conii  I47.nmti. 
4.vol.s.Iuan.CQrardn  tcpet>|.  admonendi;  num.  64. 
ff.  dc  iureiut.  Quaptoptpr  penftatn  regulam  ttadito 
Bal.in  authc.ci,qui.C4cban.auv.io.iud.p<jl1id.qu6d 

X qui  t tclcuaiusfuiid  latirdatioiic  pctiaiiioriScau- 
tfoncni.  perdit  illud  bciicliciimv.  ii  Icmal  pneftiiqea 
caiiiioncmAt  probatusiuit  pciiurus.Cuiot  lententia 
tefetendo  feqtfitut  Fcl.ia  d.c.cx  panc.num.  4.  vcrf.j. 
noia.diiteftib.dt  Fcdct.dcScn.daronr.  att.nli.  i.pct 
eandem  conelulioncm  no.ftum  fciibit,  qnudlicferi. 

} cus  teonuentusin  indicio  actionc  dcpofiii  .negat  dc- 
poiimm  iutandottiptuopium  deinde  fiiit  deponto . 
&,  fic  conuicius  fiictlt  de  pcriucio  > icpellauc  in  alia 
caulautuius  opiwood  (cqauti  fune  Innocin  liipracttv 
c.qualitcrdl  a.de accu.de  Abb.in  eat  fi  cieri.in  pnn. 
i6.col.de  iudic.Io.de  Anan.poft  Caidiaal.in  ccuui 
'nfiorict.in  peaa;ol.dc  aceuliie  Fcl.qui  hosomnes  re- 
fcti.de  Icquuurdn  d.c  cx  p4i.vcrli).od.nu.4.dc  tcft.dc 
lupridiAamconclufioncm.fitmatcriam  laf  iul.iiu 
ehetgiinus.5.quoddixiinn$.nu.>.  ff.  Qquiscautioqib. 
iuddift.non^icmpcrauit.Tindaiusdcicftjb.lib.2. 
c.4.num.i.delib,i.c.  12.namA.Lanlranc.de  Utiano, 
xn  uaeLfuodcrcftib.nuni.i07.AnipuiusGab.  infuit 
comuHihib.tyiaiomb.tiiu.  dcGtiinioib.  cuncluiiao. 
uum.t.Piot.  conii  13 1.  imct  coni,  criminal . dc  Imius 

4 tcgulxuiiocaairignari  poicft.quodtfcmeinulusi 

fcmpccpiadumiiuc  malus  in  eodem  gcnctemali,  re- 
gula, lcmdmilus.de  ccg.mr.iiid.Ai^c  pc^uinp.rc- 
gul.i.pixfump.2.&  hanc  eandem  tarionciBimmscA 
cluIionisiTadiditJup.citar.Lanij:.dcCiriaif.iud.rua 
ttad.de  teftib.nu.  107.  ' 

Amplia  piim6>cooclufionein.atleo  veram  cffc.vr 

5 teftis  pcriumstncc  eriain  laciat  indidti , ncc  fufticiac 
ad  inquilitionem  formandam, w itaditopiimc  Alc. 
iatrac.dcprxf.>eg.*.pixfump.ie>.nu.  z.  qui  adid  ad- 
ducit Oecaronf.iSp.ct  Fulgo.conf.  173.  cteonf.  107. 
ctc-ficus  nubis4o  tcftib.ct  id  alam  tenet  Rol.4  Val. 
coaf.S7.nu.i6.vol-4.  vbi  ad  id  ptatteicaadduat  Plo- 
tumeonf.f3i.iiuetconf.eiim.C4pha;ouli2o4.nuD. 

6 3.vul.2.Ruia;oof.i46.nu.2.et  ;.vol.).lmo | dicFum 
p<^uti,occ  fufficii  uiain  ad  capturam,  idem  Cxpb. 
cemJie  i i.ou.4.e>  feq.Alc.fiipracit.loc.num.;.  et  bde 
ampliatronuu  tcnuiteuamidcm  Rol.4  Valxronfil. 

1 6.nu.  i2,vol.2.etCa:ph.conr.2  34.0U.  i.ct  itq.ldd  nra 
didttiatiftimcl  et  pluiimotcongcllic^cm  icncntct. 
Rol.a  Val.cooiipaaiu.i  $.cum  pJuiiOJcq.  vol.  4. 

Amplia  leciiftdo  cocJufionA  vi  procedpr  ciiain  fi 

7 pcriimisdepoDacrfincornita.  Alc.infuptacit.  loco 
num.;.Ctauct.conl.6.nu.i6.poftDec.conCisp.nu. 
ib.vctCnoapbftat.Rol.iVal.d.conf.t7.  fm.  16.  vol. 
4.Qxpb.dAonf.io4.nu.  i.ct  4.vol>2qui  coduduhi.qi 

t licetcredacurtdcpofiiiboiiaftxiti lotiura, quando 
teftu  fiiit  varuis.vcl  c5liatius.l.fi  poftulaucnt.  §.  ctfi 
ticgauciit.ff.adle2.Iul.dceduli4^iamcnaonproco. 
.^tiquJdq  CcftiseUet  pdiaius,  quia  uoD  aoditurKfti 
T{  in  pix- 


Iofephi'MafcardV*bft5'fV^^ 


tradidit  Fcl.fup.drat.toc^hu.  jx.  verf.  fiaurg 
iudex  imponeret  pena rn, facit  text.  in  l.  iurifperiros 
in  princip.  flr.  de  cxcuT.  tutor.  cu<n  alijs , qux  ibi  ipfc 


cx>ngcrit. 


Declaranda  tameneA  hxc  iimitatio>  quod  f fi  Iu* 
dex  impofuit  penain  ad  beneplacitum  , et  fecit  mc- 
tionem  dignitatis  lux>  vtputa,(it  in  arbitrio  Domini 
poteftatiS)tuc  pgna  intclligimr  pcrpetuajnifi  vel  ipfc 
ourame officio»  ucl  alius  deinde  potcftas  ea  rcuoccr. 
At  fi  p^nam  impofuit,  donec  ipfc  rcuocauerit  > tunc 
nificeuocanerit  invita , cius  morte rcuocata  mtclli- 
jgitUr.Ita  voluit  Bar.io  l.cctcfitnis.S.fi.ffidcVcrb.  obi. 
ct  Bal.inprq^m.digcftomm.S.hxc  autem  tria',  er la- 
tUfimi  traditFcl.fiipra  allegato  I0c0.nu.9ct  to.  Id5 
voluerunt  Alcx.ct  laf in  d.l.cctdiniis,qui  plufcs  c6- 
gcrunt,ctBa(d.conf.H.  lib.  I. 

T crtiojcx  fupradida  conclufionc  d educitur, quod 
16')'  poena  adieda  dationi  quantitatis  prxfumaturad- 
icdla  in  fhiudem  vf aratum , ct  ideo  peti  non  poteft. 

flo.in  l.cum  allcgas.C.dc  vfur.  ct  in  Mulian.  §.  idem 
*apin.ffide  a^.emp.Io.  A nd.  ad  Spe.  in  tit.  de  obi.  ct 
folut.§.antc  omnia,vcrf.Itcm  fequitur  Io.  Crot.  cof. 
7i.num.  2.  Rom.  conf.5 10.  nu.i  j.  Imql.ioc.diledli, 
de  arbit. Ang.in  l.ftipulatio  ifta.S.altcri.  ff.  de  verbo. 
oblig.etconf.i83.incip.Prou.Alcx.ind.l.ftipulatio 
ifta.d.§.altcri.nu.i  1 .vbi  plurcs  ad  id  allcg.  Capr.con- 
* cluf.70.  nu.  Z8.  qui  de  * communi  opinione  tcftatur . 
Idem  voluit  Imol.in  l.cu  fcruus.ff.de  cond.  er  demo. 
Antonius  de  Prato  veteri  ,conf49-incip.  paucis  vtar, 
quod  cft  infertum  in  4.voI.confiliorum  Alex,  ct  id£ 
prokquitur  Alcx.conf.  fcquenti»  late  id  etiam  tradi* 
di  t Cro<.conf.  86.i  num.  i .vfquc  ad  nain.p.N att.  c6* 
Iil.490.num. 8.  vol.  3.  Ang.in  l.virum.C.dcpctit.hxr. 
Fuig.in  l.i.C.dc  fcntcnt.qux  proco, quod intcrcftict 
in  l.promilIii,vbi  ctiatnPaul.Caftr.Ruin.ctlac.Bur. 
C.dc  tranlad-Idcm  ttnet  ipfcmct  lac.Butr.in  l.pccu- 
nix.§.  X.  per  illum  text.  dc  vfur.ctibid.eum  fcqui- 
tur  Fulgof. 

Limitatur  tamen  hxc  conclufio  primo » vt  ptocc- 
1 7 da  t i n co,qui  folitus  cft  fgnerari  j is  enim  f prxfuini- 
tur  poenam  adiccifle  in  vfurarum  fraudem,  fccus  au- 
tem in  co  cft,  qui  fccncrari  non  cft  folitus  , ira  tradit 
Roin.fup.cit.conf  5 lo.nu.  i j.  ct  cum  fequitur  Crot. 
d.conr.86.Inno.inc.cumtuam  dcpcu.gl.in  i.pcna. 
ff.de  vfur.ct  in  l.vtium.io  gl.fi.ff.de  pct.  h^r.ct  in  c.il- 
lo  vos,  in  gl.fi.cxt.de  pignor.  Arch.  iii  c.cum  deuotif- 
fimain.  1 2X|.2.Cyn.  qui  refert  Pct.  idem  tenente  in  1. 
cum  allcgas.C.de  vfur.Bart.iiid.l.ftipul.ifta.iT.  altcrh 
ct  ibid.  Alc.x.nu.  1 1 .dc  vcrb.oblig.et  ratio  huiufcc  li- 
mitationis ea  eft,  quod  cx  coniuetudinc  ibencrandi  f 
iS  antnon  fenerandi, contraiftumf  vfurarium , vel  non 
vlucaiium  arguimus.c.illo  vos.in  fi.ext.dopig.l.cuin 
allcgas,ct  ibiid  tradit.gl.Cdc  vlur.  notat  in  c.ad  no 
ftram.exr.dcempt.ct.vcnd  etnot.ctiam  per  Arch.in 
d.c.  cu  deuonffima.  t a.q.a.ct  id  tradidit  Rom.d.  cdf. 
5 io.ee  cpnf23  8.pro  habenda.nu.  5.  ct  conf  42  3.  Pro 
* pleniorimu.ii.ee demum h‘eccft*communisopiaio« 
vttciUturCapra.d.concl.yo.nu.all. 
Limiraturfccundo  non  procedere  in  obligatione 
1 9 continente  fadum,  quia  f in  ea  p^na  no  videtur  ad* 
ic^a  in  fraudem  viurafumt  vt  voluit  Roma.d.  confi 
5 1 o.Cro(.rup.cit.conf.86.  ct  tradit  Alex.  ind.  1.  ftipu- 
* latio  ifta,crcil  ‘communis  opinio»  vt  tradit  CapriU- 
pra  allcg.loco.  ..  ' 

Sublimitantur  tamen  hc  duxlimitationes.vt  non 
proccdant>quando  p^nateffer  nimis  cXccffiuax  tunc 
etenim  fiuclotiius  lir  tuenerari.fiue  non^fiuc  obliga* 
tiq^cotincat  fadum,tiue  dationcm,lemper  prxlumi- 
niradicfUin  fraudem. ita  voluit  Roin  lUpracita.  lo* 
co.Cyn.poft  lac.Butr.in  l.cum  aircgas.C.dc  vfur.  Io» 
Ant  iatit.dcoblig.etfol.^.antcomnia,vcr.  fequitur 
i1i4ddi.adSpc.Ang.ct  Imo.in  l.ftipul-ifta.S.altcri.ff. 
dc  veft>iob^^d.^c.(liiccU.dc  arb.C^n.in  L cu  fci:» 


aus.ff.decoAd.etdemonf etibid.To.de  Imol.  ArCt^ilk  • 
* §.omncs.inftit.dca(ftio.&  hancopinionemcflc^cb* 
munitcrapprobatam.dcabca  nonefferecedeadum  « 
in  iudic.indo.tradit  Crot.d.conf86.nu.5.  & 6,  f$r^. 
Sublimitaturfccundo»  vc  non  procedat  liinrtatto-»  - 
zi  nes  in  mutua'  in  quof  fiue  folitus  fit  quis  foencrarii 
vcl  nd»fcmper  pena  prxfumituradicaa  in  fraudem  > 
vfurarum.glo.in  l.rogafli.S.fi  tibi.ff.  fi  ccr.pet.Rom. 
d.conf.sio.nu.if.vcrf.x.cafudicendumi&ratiocft, 

22  quia  t in  mutuo  liciti  nihil  poteft  recipi,  plufquam 
datum. l.cum  vitra. S.fi.C.de  nonnuin.pccuo.l.fitibi 
deeS  dcm.ff.de  pa^.  & hanc  opiniooS  videtur  fcqui 
Bal.ind.l.cum  allcgas.&  Romd.conCs  lo.rcprobac 
^.in  l.p^nam.ff.dc  vfur.&  Arch.iit  Aecum  deuotif* 
fimS.  I z.q.z.contrariu  tcncnte$.Idq;pa  tcxt.in  cple 
rifq:  i4.q.  ;.qui  dicit,  quodeunq;  noffien  imponas  pc 
cqnix  accedenti  forti  mutuatae  vfura  efl;>  |iec  diftiix* , 
guir  inter  folitum,autnon  folitumfjueararft,.  f. 

23  Limitatur  tertib,  vr  non  procedat  f in  pcnaadic'. 
fla  dationi  fpccici  certx;  tunc  enim  nunquam  prffu 
mitur  adicfla  in  fraudem  vfucafum'',  ctii  fi  excedat 
legitimum  intereffe,  vt  rcfpondit  Rom.  d.  conf  5 *o* 
num.i  sacprObat.1  opinione  A ng.qui  volebat,  quod 
quando  pena  excedit  Icgitimfi  iritcrcffe^tunc  in  frau  . 
dem  vfurarum  adicfla  prxiumatur.fecus  vero  fi  non 
exccdacintercffe  vcrum>&  lcgitimum,&  rationS  ad- 

24ddcit,quia  in  fimpUcl  datione  certae  (pccici,ndtpo*  ■ 
teft  cadere  vfura  .^lod  pa  tenquia  fi  pro  pecunia  da* 
ta  ad  pompam, vtex  ea  diues  quifpiam  appareat>qiS  . 
in  mercatoribus  per  fefe  yfu  vcnit,vt  crcditum,&  bo  .. 
1$  num  nomen  acquiram , ctianfi  fi  pecunia  freddatur 
aliquanto  plus, quam  datafiqnqn  tamen  dicitur  viu* 
z6  ra.fcd  vfus  reinancratio,quia  tunc  coramodatfifpo'. 
tiusdicitur/^uam  mutuum, vt  concludit  glaordina* 
cap.conqucftusidc  viur.&  in  c.  in  fumma.  14.  quxft*> 

3 .&  tenuit  idem  Rom.conf  5oo.rummaiiusqueftio*. 
nis,num.4.  ~ *•  . 

Limit.intur  quarto  ca , quz  cx  principali  concla^', 
fionc dcdu.ximus.vt  non.procedant,  quando  eflet  fa-  t. 
27  dum, quod  veniret  tconfcquutiueob  datione  quS* 
xitatis:  vrputr.  fi  mutuo  tibi  docentum , & mihi  pro*  / 
mittis  pignori  darefeiphum  aureum  intra  Menlem»' 

& fi  non  dederis, dreem  ptxftarc  mihi  nOminc  P?nc. 
Nam  cO  carit,n  a nofolito fenerari  p^na  adieda  fue 
lit,  non  prxfumitur  pofita  iri  fiaudem  ufurarum , ita 
uoluit  Bald.in  d. l.cum  allcgas.C.dc  ufur.arg.l.fi  inu- 
licr.C.ad  Vdlci.in.cuius  opinionem  cateris  reproba 
tis  fequitur  Roman.d.cdnfil.5Jo.iibi  tamen  limitac 
non  procedere, quado  p^‘na  cQet  nppofita  ab  co , qui 
conlubtus  fuit  fenerari:  tunc  etenim  procedit  edeiu- 
fio , quia  in  fraudem  ufurarum  adieda  prxfiimitur» 
utibipcrcum.  - • ^ .'<i 

. i 

coffCLVs  10 

A R G V M E N T V M;  , « 

Teftisperiurus  , inquibus  cafibus  iteiffi* 
monio  repellatur . . > v -i 

• • V ' 

^ V M M A R l 'r  y;  ..', 

' V '.t.A  ' ^ ‘ '1 

f PermrutdunimoniortptBitur^&tur.ibid*m, 

2 FtriUrm,  ^ui  fimtl  prohatU!tJl  j?erdit  btmficiumfat^ 
datitnif , d qua  releuatus  futrat  > ptr  iuratoriam  ea»j 

q Cltrieus,quieonuiiiut^faJ/a  iaraJ/e,maUacauJartp^, 
li$ur.  . ^ 

4 Stmd  malus  Jimptr  prafssmitur  maJus  in  todtiugnun 
mali.  .,  . jft  .-, 

Ptriurus  ufiit  mMttsm  ad  wquijmoutm  formaiim 
nou/aek,  - • , a*  i.r 

6 Ptr. 


5 
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^ *Pmtmdiifum  nonfiifficitadttf>inra>n. 

^ ptriuridiffumttismiH  lortttra^ojttum  nihil  prab/tt . 

8 Ttftii}»rio,vtltontrarioinlorturadipontnti crtditttr . 
f FidtftQudtfifitndammt^  UjUmony^tficit  inpiriuris. 

10  Fidtjtmtlvtolata^ftmptrprtfutmturd^Siui  intadtm, 
j I TrriurOjV^oti  sui  dtjitit  fiati^nst  tantiBum  quidem  cts 
dendumef}.  " ' ^ 

;n  Ptduro  ia  tortura  depbatatt  ertdHur  in  eaujti  tiuilibnSf 

1 } ptriuro  ufiijmtin  eiuilihus,nit  m criminaUhui fides  ad» 
bibetur, 

15  *Periurium^ut  infamia  itjlis  im  eattfis  tiuUibus , peif  tor^ 
furata  purgatur, 

'j6  Ptriurus  Hiata  imtndatus  diptriuro  d teHimomo  rtpeU 
litur . 

n Emendatus  de  triminettftu idoneus  tjl. 

1 8 Ptriurus  etiam pqfipers^amppaittntiam  ad  tenitaonsii 
non  admsuitur^s  ’ 

tp  Ptriurus  de  crimine  tmeniatusjntt  in  csuHsbus,tste  in  eri 
minalibusteji is  idoneus ejt.  ' , 

Zo  *Ptn:trm  non  admittit ar , etsam^fidtUto gener aQftr  ca» 
ueaturyomnesttjiesadmsttttsdos  tfii, 

21  Ptriurus  tam  este  a princspaie,qudm  cirea  aceejforia  tefiU  • 

taottsumdietrenon  pottfi. 

22  PeriurusyquinonperfiffedeUrattiUvtluti  Jt  a Priheipt 

eoaflus  fajfittn  iurauit,  d ttJUmomdnon.  rtptBstur , 
ZtPraceptumjuptriorisJlmperiattlUgiturtxeeptum. 

24  Ptriurus  ais ejt^  quifidfum  dtpofuitfid  fiattm  reuocauit. 
2^  Ptriurus  non dsciturj  qusUgi pertnsttente a surammto 
recejjst, 

26  Ptriurus  non  ffi^qus  fint  dolOtd  iur amento  rteiffit . 

27  Piriuriumjittt, dola noncommssiststr',  '*  •*  ' 

2%'Ptrmrium  ifiontamumjeanfismatum,^  dolofum  requi- 

. rstur  ad  boc,vtquis  d te/wnonso  reptatur. 

39  Ptriurus. dsfiptnfauis  d Papa  tefihmnium  dicert potejl . 
30  Papa  legstimare,ix  m ordsnibus  drffitnfgre  potejl. 

y 

J 1 1 ril C vnaca^fapltc^^lnit^rtpc^U- 

X dlVJl  Lio  rusinqualibctalia  j & idcirco  4 
teftimoniorcpcJjitur.c.paruuli.ro.q.s.c.tcftimooiii,. 
(dctciti.c.ex  partc.co.tu.l. Luc.fF.de  his, qui  no.iiifa.l; 
(Tquis  maior.  C.  dc  tranf.  glo.  mc.pcrmas.tn  vCrbo, 
* a dulrcrium.dc  (ituil.  qaafn  dicit  * conjuniter  appro- 
batam.Gig.in  tra(^.dc  crimine  laifac  maiciLq.i.  Gui  ■ 
do  Pap.ling.70.in  prin.&conf.228.nti.2‘.  verC. alii  2t 
ratione  non  cftcvcdcndura,gl.mag.drdinan'a  in  dJ. 

. Luc.ff  dchi.^.qm  not.infam.Bocr.in  fingularibus, in 
verbo  tcUis.nu.8.gI.iiil.2.§.milc$.ff.dcihfa.id  voluit 
^ etiam  Ban.&  Alb.nu.j  ind.l.Liic.ffco.t^.&  Aluif. 
.dc  A.'lbcr.i!ng.9<^'Clar.in  praft.fuacrim.in  vcr.pctiu 
•xipm.vcrr.rcpcllifur.  Idcti3  memorix  prodidit  Cae- 
cher.decii.Pcdcm.72.nu.7.Grat.conf.74.nn.8.vol.i. 
Vbiad  idadducif  Alex.conr.f'?4.vol.2.&cbnf.'i24. 
y VoI.aJdcm tenuit BaLin  l.cx falfis.de tranraA.Id<;/n 
iclponditCrauct.conl.6.nu.i4.vbradducitInnDC.ifi 
c.fratcrnitatis.dchsrcr.Bal.&  DD.inl.fi cxfaifis.C. 
.dC  tranfi&  eunde  Bal.conf.286.Thcm.-j  proponitur, 
col.fi.ycrf.prxtcrci  depolucrancvol.  2.  & coni.  221. 
Videtur  niihi.vol.j.ct  Dcc.Couf.  ios.coJ.y.nu.s*ad  fi. 
1.  j.flF.dC  tell.c.fqrus.dc  vcr.lig.quos  tcx.ad  id  adducit 
Gram.cohf44  nu-i  i.Spcc.iatit,dctcftc.§.l.  v^^rf.  ite 
•xcipinir,tp^  infamis, & inco.§.vcr.itcm,qj'€ft  per- 
iurasx-.ficut  nobis, prope  fi\bi'cnani  Fe(.dctcfii.  & 
idc  Fcl.inc.licctcadf.nu.66.ct6^.dc  ptX)b.RuiA:Qnf. 
r58.num.4.voi  i.Marf.in  pr-idl^^.rcltat.nd.rs.ldcm 
Casph.conf.z^  Mio.  in  1. 11  quis  maior.  C dc 

tranfac.Sc  inc  tcfiitqonibiCxt.de  rcfiib.  Alex,  cbur.2., 
n0.6.vol.4.&^6nll4^.nU.^S.voK2.  Roli  4 Val.conf. 
5 7.nu.  r S:yol.4-&  conf.6.nu.9.yoI.2.gl.  in  1.  qui  cuin 
vno.b.ignominia.frdc  rc  milit.qoarh  glo-prb  not.al 
Icg.ad  id  Bar.in  d.  I.  Luc.  in  fi.  dehis,  qui  noc.infam. 
Hippol..Vl3rffing.io7.duuf.  Rom.inl.^dinbncridi,'' 
^ jpun.lF.de  iurciur.-BalJnatiih.ci, qui  ili  prine.  C^c 


bon.au^.iud.pollfid.Inno.  hi  c.qualitcr  ilz.  dcaccufi 
Abb.in  c.atficlcric.iapria.i6.col.dciudio<Ioan.de  , 
Anan.poft  Card,in  c.cum  oponenin  pcn.coLdc  ac< 
cuf.Fcd.de Senxonl'.i5'5.nu.i.Dcc.conf  189.  mi.lo. 
ittfi.  Alcx.conf  1 14  col2.vol.4.conf.9}-coifi.  vol.V 
cpnf.  jxoI.4.v61.7|.‘c:quieunquc.ji3.,q.i.  & harte.  cfle 
‘^communem  opInioiTem  omnium  DD.quxcotra- 
didionem  non  hzbctiattefiantqr/Bofi.m  iic.de  inqui 
fit.hu.42.Viu.in  luiscoihmunib.  opiniohib.Ub.  i.4ti 
vctbr.iiitcftcnr.Burr.confi5.nu,5.qub&rcfcrt,  $6,fcq*  - 
turRol.4  Val-dconf<S7»nu,  19.  voK  4.  & iijcm  nadi- 
ditipfcmctRol.conr.^6.nu.9.acinc6C73.nu,6.  vof 
1.&,  cont40.nu.  I i.accoftt.7-hu.22co.yol.:  Pca:tcrc4‘ 
hanc cQc* communem  opinionem  tefiamr  Alcxiud. 
conf.i  r4.coI.2.vof.4.  quem  tcfercndolcquitur  idem 
Rol.a  Val-conf.6.nu.9.vp.l.2.&fi4ncconclufioncm 
fimiat  etiam  Abb.ih  c.tcfiinionium..detefii.&;ibid. 
Fcly.nu.i9A’crf.j,.concl.&  inc.cx  partc.nu4-verfi.5. 
noto.eo.tit.Rui  ii.con  f.  1 46.numa.&  conf  1 47-nu  ih . 
4.vol.  j.Ioan.Corafan  rcpcb).  sldmonendi;  num.  62,  - 
ff.  dc  iurciur,  Qpapropter  per  illam  regulam  tradidit- 
Bal.in  authc.ci,qui.C.dcbon.audo.iud.^H;nid.qu6d' 

z qui.  t rclcuatusfima  (atifdatione  per  juratoria  cau- 
tionem» perdit  illudbciVclIciuiTv.  iilcmel  prxfiitqca 
cautionemA  probatus  luit  pciiurus.Cuiu5fentemtia. 
tcFcrcndo  fcqUitur  f cl.in  d.c.cx  panc.num.  4.  vcrf;y. 
iiota.deicftib.5c  Fcdcr.dcScn.d.conf.-zsy.nU.  t.pcc, 
eandem  conclulioncin  nofinim  feribit,  quod  R eferi;, 

3 cus teemuentusin indicio aClibne dcpofiti.nc^-it  dc- 
pofinim.  iurando  tfi  probp  mm  dcindb  fiiit  depolitu , 
d^licconuidus  fuerit  de  periurio  * repelletur  in  aha 
caulaxuius  opinioni:  (eqauti  funt  lnnoc.in  fiipradfw 
c.qualitcfJl  z.deaccu.Sc  Abb.in  c.arfi  cleri. in  prin. 

1 6.eol.dc  iudic.lb.de  Anan.pofi  CaedioaMn  c-cuoi 
'ofterxct,inpen.col.dcaceuf  & Fcl.qui  hosomncsre- 
fcrt,&lequitur.in  d,cxx  par.vcrf.5.nb.nu.4.dctcft.& 
fiiprididaincondulionem firmat criam  laf.  ini.  no 
cefgimus.S.quoddiximus.nu.j.  IF.  liquiscautioqib. 
iud.ftft.nonobrcmperauic.^Xindarusdctefiib,lib.z. 
c.4.num.}.<Sc.lib.r.c.i2.nnm.6;Lanffanc,dcOriano,, 
in  ttaCl.ruodc  rcfiib-num^i  07.  Antonius  Gab.  infuis 
comnuinib.opiniomb.titu.decrimiQtb.cunclufzfi. 
uum.8.Ploc.  conf.  131.  inter  cpnl.  criminal.  Sc  huius 

4 ccgula:ratioca.airignan  porcllTqu6d  tfcm,clmalusi  . 
femper  prafumiiut  malus  in  coJem  gencre  mali,  rc- 
gulaifcmel  malus, dc  rcg.mr.iu  b;  A,lcdcpr^^luhp.rc- 
gul.^.prx^ump.2.&  hanccandcui  ratib'^eiD4iuiusc5 
clufionis  rradiditfiip.citaF.Lajiir.dc.Oriaif.in (Lfiio  ^ 
trail.de  tcftib.nu.  107. 

Amplia'  primb,concIufioncm*adcb  veram  cflc,vr.  . 

5 tefiis  pcriucusthec  etiam  faciat  indicid , itec  fufiiciac 
ad  inquifitionein  formandam,  vt  ttaditoptimcAlc.  ' 
in  trac.deprxf.icg.e.ptzfump.  ib.  nu.  2.  qurad  id  ad- 
ducit Dc)C.conf,i89.ct  Fulgo.conf.  173.  cteonf.  roy. 
ctc.ficutnubis,dctdlab.ctid  etiam  tcriCtRol.i  Val. 
conf.  S7-nu.  td.vol.4.  vbi  ad  id  ptxterca  adducit  Plo- 
tuniconf.fs i.iru,Cf conf.ctim.Gjph.conf.204.num.  • 

6 j.yplti.Rui^onf i46.iiu.2.ct  i.vol.j.Imo  f diclutu . 
pmurqncc  fufiicit  etiaiii  ad  capturam,  idcm  Cxpb. 
cpnl.z^  J,nu.4.ct  fcq.  Alc.fupracit.loc.nnm-7-  et  hac 
ampfiatronon  tenuit  ctialrmidcm  Rol.4  Valxonfil, 
l6mu.i2,vol,2.etCa;ph.eonf234.nu.i.ctfcq.Idetra 
didit  latilfime»  et  plurimos congelficjdcm  tenentem 
Rol,a  Val<conf.94-nu.i  5-cum  plurib,feq.  yol.  4.- 

Amplia  fccuQiib.eocjufioiiS;  vt  proccd^tt  etiam  fi  - 

7 pcrturusdcpbnacttiotortara.  Alc.infupracit.loco 
num.  ;.Crauct.conf.6.nu.  1 6.poR  Dec.  conf  I $9,nu. 
ib.vctf.nonobftat.Rol.4Val.d.cor.f57.na.  16.  vol.  • 
4.Qxpb.d.conr.204.nu.  a.ct  4.  voha.qui  c6cludunt,q> 

i lica credatur  fdcpolltibnifadx  in  touura,  quando  ' 
telUsfuit  varius,vel  cotrarius.ldi  pofiulaucrir.  §.  ctfi. 
ncgauciir.fF.ad  leg-lul.deadult.idiamcnnon. proce-  - 
dit.quSdq  tcftiseflet  pefiutus»  quia  non  crcditurtcfii 

JuJipl/i'AfaJiardi',vol./^  Tc  . inprx' 
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^^efoa.lfa  tradidit  W.fup.Cit4l.foc.  im.  9-  vcrf.  fi  aura 
ludex  imponeret  pcnam, facit  (cxc.  in  I.  hirirpcriro‘>, 
in  princip.  ff.  de  tutor,  cum  aiijs , qux  ibi  ipfc 
congerit. 

f ) Declaranda  tamen  efi  hxc  limitadot  quod  | fi  iu* 
dex  impofuirpenamad  beneplaotum , et  fecit  ma- 
tionem  dignitatis  fuxt  vcputa,fit  in  arbitrio  Domini 
poicftatis»tuc  p?na  intcliigimr  pcrpctua^nifi  vel  ipfc 
durameoificiOt  ucl  aiius  deinde  potefiasca  reuoccr. 
Atfi  penam  impofuir,  donec  ipfc  rcuocaucrit»  nmc 
nificcuocaucnt  in  vita » cius  morte  rcuocata  intclli* 
Igitur.Ita  voluit  Bar.in  l.catcfimis-S.fi.ffdcmb.  obi. 
et  Bal.inpro^m.digcrtoruni.S.hxc  autem  tria,  er  la* 
tifCma  tradit  Fel.fiipra  al  legato  1 oc0.nu.9  ct  to.  IdS 
voluerunt  Alcx.ct  iafind.l.cctc(imis,quipiurcsc6- 
gerunt, ctBaId.coni’t4.  lib.  J. 

Terti6>cxfupradiclaconcluiionedcducitur,qu6d 

i6f  poena  adic^a  dationi  quantitatis  prxfumaturad* 
iedta  in  fraudem  vfiirarum , et  ideo  peti  non  poteft. 
slo.in  l.cum  allcgas.Cde  vfur.  et  in  Muiian.  idem 
^pin.ff.de  a^.cmp.Io.And.  adSpe.  in  «t.  de  obi.  et 
folui.S.antc  omnia.vcrf.Itcmfcquiturlo.  Crot.  cof. 
7a.num.2.  Rom.conf.510.  nu.i  ^.lmql.inc.dilcdli, 
de  arbit.Ang.in  l.0ipu]atio  ifia.S.altcri.  If.  de  verbo, 
obliget  conf.iflMncip.Prou.Alcxind.lftipulatio 
Ula.d.$.altcri.nu.i  i.vbi  plures  adidalleg.Capr.con- 

* cluf.70.  nu.  z8.  qu!  de  * cotnmuni  opinione  tefiatur . 
Jdem  voluit  Irool.in  l.cu  iCTuus.ff.dc  cond.  ctdemo. 
Antonius  de  Ptato  veteri, conf49-incip.  p.iucis  vtati 
quod  efi  infertum  in  4.vol.confiliorum  Alex,  ctida 
profequitur  Alex.conf.  fcquemit  late  td  etiam  tradi* 
ditCrot.conf.86.dnum.i.vrqucadnjm.9.Nart.  c6* 
fil.490.num.8.vol.j.Ang.in  l.viium.Cdc  petit,  hxr. 
Fulg.in  1.  i.C.dc  fcntcnt.qux  pro  eo  .quod  intcrcft,ct 
in  l.promillit.vbi  etiam  l’.iul.Cifir.Ruin.ctlac.Bur. 
C.de  tranlaci.Idcin  renet  ipfctnct  lac.  Butr.in  l.pccu- 
niar  S.  t.  per  illum  lest.  de  vliir.ct  ibid.cuui  icqui- 
tur  Fulgof. 

Limitatur  tamen  h*c  conclufio  primo , vt  proce- 

1 7 dat  I n eo, qui  foliius  efi  fenerari  j is  enim  t pixfuroi- 
tur  pornam  adiccillc  in  vfurarum  fraudem,  fccus  au- 
rem in  eo  cfi>qui  furncMti  non  efi  ibiitus  , iia  tradit 
Rom.fup.cit.conf.5  IO.  nu.  1 : . ci  cum  lequitut  Ctof. 
d.conf.  86.Inno.in  c.cuni  tu.iin  de  pcn.  gl.  in  j.  pena. 
fF.de  vfur.ci  in  i.vnum.in  gl.fi.ftaic  pct.  h^r.er  in  c.il- 
lo  vos.in  gl.fi.exc.de  pignor.Arch.mc.cum  deuotif* 
fimain.ii.q.a.Cyn.  qui  tefen  Pct.  idem  tenenti  in  I. 
cum  alic.:;as.C.dc  vlur.Bart.iiid.I.fiipul.ifia./.  alteris 
et  ibid. Alex.nu. 1 1 .de  vcrb.oblig. et  ratio huiulcc li- 
mitationisca  efi,qu6dcx  coniuctudioc  firnerandi  f 

18  anrnon  fenerandi, comradumtviurarium , vel  non 
vluraiiumarguimus.c.illovos.inH.cxt.dc  pig.l.cum 
allcgas.ctibudtradic.gl.C-dcvfur  notat  mc.aJno 
firam.exr.de cnjpf.ee. vend  ctnot.ctiam  per  Atch.m 
d.c.  eu  dcuotifliuia.  i z.q.z.cc  id  rradidtt  Rom.d.  c6f. 
510.ee  conf.2}8.pro habenda. nu.  5.ctconf.4a3.  Pro 

* pleniohmu.i i.ccdemumheccfi*commiinisopinio, 
ve  tedaturCapra.dconcl.70.nu.  al{. 

Limita turlccundo  non  procedere  in  oblig.itionc 

1 9 comnente  fadum,  quia  f in  ea  pena  no  vidcrurad- 
icfij  in  fraudem  vfuratumi  vt  voluic  Roma.d.  conf. 
5 io.Cro(fup.cic.coni.86.ct  tcadit  Alex.  tnd.  i.  fiipu- 

* lacio  ifia,ec  ell  ‘commuuis  opinio,  vuradit  CapraU- 
pra  allcg.loco. 

Sublimitanrdrtamcnhcduxlimitationcs.vtnon 

zOprocedantiquandop^nateircrnimiscitcefVmai  tunc 
etenim  fiuc  loluus  iit  tccncrari,iiuc  non^fiuc  obliga- 
tic^cotmeacradum.liue  dationem, fctttpcr  pixliimi- 
niradicfia  in  fraudem. ita  voluit  Rom  lupracica.  lo- 
co.Cyn.pofi  Iac.Butf.ml.cutn4ircgas.C.de  vfur.lo% 
Ant  in  cir.deobligxitblii.anteomnia.va.  fequitur 
inaddi.ad$pe.  Ang.ee  lmo.inl.fijpul.ifia.$.altm.fi. 
4c  vcibK)bl*Cat;d.ia  c.diicCU.dca^.C4*n>ia  1*  eu  fcc* 


ous.ff.de  cortd.et  demonf  et  tbid.Tadc  Tmol.  Acct.in 

* $ omncs.infiit.dcadio.&  hanc  opinionem  cfic*c6* 
rnunitcr.ipprobatam,  5&abca  non  elTc  recedendum 
in  iudicnndo, tradit  Crot.d.conf.56.nu.5. 6c  6. 
Sublimitatur fecundo,  vi  non  procedat  liinitatto- 

11  nesin  mutua  tn  quof  fiue  folitus  fit  quis  foencrari* 
vel  no , femperpena  prxfiimimr  adic^  infraudem 
viurarnm.glo.int.rogafli.S.fi  tibi.ff.ficcr.per.Rom. 
d.conf.  5 lo.nu.  t ;.vcrf.  i.cafu  dicendum,  & ratio  efi » 

82  quia  t in  mutuo  liciti  nihil  pocefi  recipi,  plufquam 
datum. l.cum  vitra. S.fi.Cule  nonnum.pecua.I.fitibi 
dcca  dcm.lf.  de  pad.  & hanc  opinJooC  videmt  fcqui 
Bal.ind.l.cum  allcgas.&  Rom.d.conf  t io.rcprooac 
gl.inl.p9nam.ffdcvfur.&  Arch.in  d.c.cumdcaorif- 
fiml.  1 a.q.2.contrariu  tCGentcs.!dq;pcr  tcxt.incplc 
rifq:  i4.q.  ^qui  dicit,  quodeuntj;  nomen  imponas  pe 
cuni.e  accedeoti  Ibcti  mutuatx  vfura  efi , nec  difiin- 
guii  inter  f olitum , aut  non  folitum  fenerari . 

8 3 Limiiaruc  tertio»  vt  non  procedat  t in  pena  aciic- 
^a  dationi  fpecici  certs-  tuncenimnunquam  pr^a 
miruradiecia  infraudem  vfurarum  , ctii  fi  excedat 
kgitlmumintcrcirc,vt  rcfponditRom.  d.conf.510* 
num.i  S jcprobata  opinione  A ng.qui  volebat,  quod 
quandorcnacxccditIcgitimuintcrcirc>tunc  infirau 
dem  viurarum  adicCla  prxlumamr.fccus  verofinon 
excedat  intcrciTcveniintdc  legitimum, de  ratiooCad* 

24docit,quia  m fiinpUci  datione  certxfpeciei,nd  f po- 
icft  cadere  vflira.Quod  parcf.quia  fi  pro  pecunia  da- 
ta ad  pompam.vtexca  diuct  quiipiam  appareat»qd 
in  mercatoribus  per  fefe  vfu  venit,vc  creditum, & bo 

2 5 num  nonien  acquiraru , etiam  fi  pecunia  freddarur 
aliquanto  plus.quam  data  fit,uon  tamen  dicitur  vlu« 

26  ra  icd  vfus  lemuncratioquia  tunccommodatOfpo* 
tiusdicitur,quam  mutuum>vt  concludit  gio.ordH)a* 
cap.conqucfiusjdc  vlur.dc  in  e.  in  fumma.  14.  quxfi*- 
3 .&  icnuit  idem  Rom.conr.5oo.fummanusqucfiio* 
nis , num.4. 

LimiMntur  quarrb  ea » qux  ex  principali  concla^' 
nonedcduKimus,vtnoaproccdanr,quandoc(rctfx- 

27  6luni,quod  veniret  | confcqttuiiui  ob  dationC  quS' 
aratis:  vipuea  fi  mutuo  ubi  do  ccmuni » 6c  mihi  pro- 
inittispignori  daiefciphum  aureum  intra  Menfem» 
de  fi  non  dederis, d^cein  pr xfiarc  mihi  nOminc  P^nfr 
Nam  co  cafu,fi  a nofoluo  fenerari  p<^na  adicua  fue 
rit,  non  prxfuminir  pofita  in  fraudem  ufurarum » ira 
noluit  Uaid.jnd.I.cumallegas.Cdcufur.arg.l.fi  mu- 
Jicr.C.ad  Vellcian.cuius  opinionem  atteris  reproba 
cis  fcqui  tur  Roman.dLcdnfil.5 10.  ubi  umen  hmtcat 
non  pioccdcFCiquado  p^na  cfietappofita  ab  co , qui 
conluctus  fuit i^nctari:  tunc  etenim  procedit  coclu- 
lio , quia  in  fraudem  ufurarum  adic^a  pixlumitur* 
ut  ibi  per  cum. 

COf^CLrSIO  J^CLXXIIL* 

ARGVMENTVM. 

Teftisperiurus  , in  quibus  cafibusjtefti. 
munio  repellatur . 

SyMAfARiyM. 

f Ptnurm  d t«Rha<mio  rep/Sitmrtdr  turjbidtm . 

2 Ptriurm,  qui  fimtl  pr^d>atuftji jftrdH 

dait^mt , 4 qmu  rtkMdhu  futrst » ptr  imrator$am  cm») 
tiomm , 

7 CImcMtqm  eomuRutt/i  fsifA  tiU  (uufa  rtptk 

Itiar . 

4 Sfmi  msius  [tmptf  prmfnmitur  mulms  in  todtrn^rmn 

mdU» 

5 Ptrimrut  itJUi  wdiwm  sd  m^ifitiontm  fimuatdsm 


6 Ftr* 


Deprobationib.  Conci.  MCLXXI!!-  no 


y PifiyhJiSumttismmtortmradtfo^untmbU proiMI . 

8 TtJlivsrh,v*ieorihrsriomtortMr£dtp(miTTti£^fJiti/r . 
f FiJii,1Uiit/}fiutJjimnti  UjUmmyiit/icit  mptriurii. 

] I tmun,vtfott  ni  itfiil  fiatipm  ttntiBun  f»idim  cn 
Jimiumtfi. 

fi  PtUMrontertarMicpattiititridiUirmemBi  cimlUmt, 
iynum.i4. 

i j Piriu  ro  uHtymt  in  enUHus,ntt  m crhninatHa  t fijn  ad» 
bibriur. 

I)  'Pitmriumpmtinftmit  It/lij  bi  eanfii  cimilibnt  ,f!»tar- 
turnn  parj[aUtf, 

16  Ptrinrui  Hiam  tnmutatas  ifpiriuro  d ieHimomo  rtptb 

n EmtndatmdiarimmetifliiiiioMfut  tjl. 
ll  Ptrinrui  ttism  ptfiprraBan pfnitmtiam  ad  ttflhmmiS 
non  admiUrtUTy. 

ip Piriarni deerhnim emendatuipuc in ciaHihm ,ntt 'meri 
minalibuit^iiidoneuiijl. 

10  Tirinrm  noiiadmiitnar , rtiamjijlatnio  pmralittt  ea- 

neaturfimnii  tt^iadnittendoi  tp . 

11  Ptriarai  lam  atedMiiuiptb,jndai  area  aetejforia  ufH-  • 

monium  dicer*  nbn  pow. 

11  Perinrnt,qni  non  perftffrdtieranit,  yiiinti  p a Primipt 
eoaPim  faijbm  iurmuit,  a tejbmomo  nonriptditnr , 
IfPracrpInmfnmriortlJimpirimtUi^lurtKtipl.im. 

inPerbirianSr/t.  iuifilfamdipqfntlpdjlatuarenoeaitil. 
iqPermrm  nondteitar,  qmb^ ptrmuttntt a mrammio 
rtetjjit . 

»6  Ptriurat  non  ifiytptijine  doioyi  iur amento  reeipt . 

17  Periurium/medoloeeoncommimtur'.  - . , 

iS  Periarium Ijnn!anenm,tanpematam,^ doltifitia  requi- 
. ritur adbocyt>(qmi.itefamoniort^atut. 

3 9 Periurm  dijpenfatm  d Papa  teflpmnwm  dkere  poufi . 
30  Papa  It^itimartytf  m ardmUai  dHjmftrt 

I riniQ  ^’'''^*^**^^**f3prxriiinimrfpcriii- 

A.VIlUIUD[usin  qualibet  alia , 4c  idcirco  i 

tcflimonioripcijltur.c.pamuli.toa).5.c.tcftimooiii. 
<lctelti.cxxpane.co.tu.l.Lucff.dchis,quino.iilta.l. 
frqiiisniaior.C.dcttanf.glo.inc.pcrtuas.m  verbo, 
• adultcrium.dc  Hmd.qnam  dicit  * cOoounitcj  appio- 
baiani.Gig.in  tracl.de  crimine  lal*  maicilq.  l,  Giii  ■ 
do  Pap.ling.'o.in  prin.&conf.iaSaia.l.  vcrCalib  «t 
ratuinc  non  t3  credendum  gl.inag.dtd/naria  in  dj. 
Luc-ff  dchb.qiu  not.infam.Bocr.in  lingularibus,  in 
verbo  tdlis.no.  «.gl.inl.i.^S.milct.ffdcinfa.id  voluit 
erijm  Bart.&Alb.nu.s  ind.l.Luc.ff.eo.tn.atAliiiC 
de  ^ber.ling.vd.Clar.in  praCi.rnactim.in  vcr.petiu 
■tiuin.verliiepcllitur.  IdetiJ  memotii  prodidit  Ca«- 
chct.decil.Hcdcin.7a.nu.7.Grar.conf.-74.nB.8.vol4. 
Vbi  ad  id  adducit  Alex.conr.f>4.  vol.  a.  &cdnf.ix*. 
vol.a.ldemtcnultBal.inl.cJti'alfi>.detranraa.ld^n 
peipondit  Crauceconf.d.nu.  i4.vbl  adducit  Innoe.in 
tfratcrhitatUaic  hxtet.B.rlAt  DD.inl;fic*Glfis.& 
de  tranf.&  eunde  Bal.conf.i*6.Thcma  proponitur, 
cob/i.ycrlipixtcrcd  dcpolucmm.vol.  i.  5c  coni.  an. 
Vidciutinihi.voI.j.ctDcc.coniiios.col.y.nu.sodli. 
1. ). ff.de  teft.cibrus.de  vcr.lig.quos  tix.ad  id  adducit 
Cratuxonf44.nu.ii.Spcc.iatit.dctcfte.$.r.vl^r.iiS 
»ieipinir.g>eft  infamis,  5tinco.S.  vcr.itcn),‘P'eft  per- 
iums.c.licutnobiSipropc  fi  vbi  ciiamFei.de  t^i.  !c 
id2Fclanc.licctcabl'.nn.6((.etd7.dc  ptob.Rul.Cqnf. 
t;&outn.4.voi  j..Matf.in  praa.S.rellat.nuits.Idcm 
Csph.conf.i J J.nn.  J t . DD.  in  1. 1} quis  maior.  C.  dc 
Iranlac.it  me  tcftinjpnio, cxt.de  tcltib.  Alex,  couf.x- 
nu.o.vol.4.dc  eont44.no.  ^S.vol.i.  Rol.  i Val.  conf. 

5  p.mu  t S.VOI.4.SC cont6.nu.p.yol.x.gl.  in  1.  qui  cum 
vno.bi^ominia.ff.de  re  milit.qoam  gloprO  noi.ai 
iegod  id  Byl.iori.  1.  Luc.  in  fi.  dc  his,  qui  noeinfiim, 
Hippol^Vlari;Cng.io7.oiiaf.  Rom.  ini.  admonendi, 
4Q  prin.  u4c  iutcim.BiLio  ailili.ci,qui  lO  ptioc.  Cide 


bon.auCl.iud.po((id.Inno.  iu  cqualitetUa.  dcaccut 
Abb.in  c.aifi  clcric.in  prin.  1 6.cotdeiudjc.  loan.  de 
Anan.poft  Catd.in  c.cum  oportet,  in  pencoL  de  ac- 
euf.Fcd.dcSenx0al.as5.nu.  I .Dec.cont  »89.  mi.  io.  ■ 
infi.Alex.contH4COla.vol.4.cbntp}xa(.ti.  vol.V 
conr.jxol4.Vol.7.c.quicuDquc.32v4.>.8ihanecire 

* ‘comniaocin  opinionemoinaium DU.quxcdita. 
didionem  non  Iubct,attcftannu:,Boiriu  tu.de  inqui 
fit.nu.4a.Viu.inluiscotnn)unib.  ppinioiiib.lib.  t.ni 
vcib.ititcftcm.Burr.conr.i5.nu,;.quosrcfcrt,  defeg-  ' 
turRolA  Valui  .cont}7uuL  tp.  Vol.  4.  &idcin  iiadi- 
dit iplcmct Rol.conf.ili.nu  9.dcincbC.7}.nu.d.  vol. 
I.&  cont40.nu.11.Sccoat7.nu.aa  co.yol. PtxiCrci 

* hapcefle’comuiuncm  opinioneni  tcilatuc  Alcxd.d. 
conti  i4.col.a.vpli4.  quem  rcfcrcndofcquitur  idem 
RoU  Val.conl.6.nu.9.vol.a.Sc'hbocconclulioncm 
fitniatcuain  Abb.inc.icftinioniuni.dctcfti.&ibid. 
Fcly.nu.i9ivcrC{,cqncl.Stinc.cxpaiic.nu,4.vcrli.5. 
noto.co.iit.Ruin.conti46.num.a.Scconlii47.Buili. 
4.vol.  s.loan.Ccuatin  tepet,),  admonendir  nuro.  dg. 
ff.  dc  iureiut.  Quaptoptpr  pet  iftam  regulam  tradidit 
Bal.inauthS.ci,^ui.C4cbon.aue)o.iud.pullid.qu6d' 

a qutf  tclcuacu.s  tuii  4 latirdationcpcriDcatoriScau- 
lionaii,  pcrditilludbcncJleinm  > li  Icmel  ptarftiti(ea 
caui)uncm,St  piobaiusiuit  pariurus.Cuitulenteniiii 
tcfcicndo  Icqiiiiur  Fcl.iod.ccxpanc.num.4.  vertj. 
uoia  dateftib.Sc  Fcdcr.de Scn.d.cont  aty.nU.  t.pcc. 
eandem  conclulioncm  noftr.im  fer  ibit,  quod  licicti . 

3 cus teonuentusin  indicio  actionc  dcpoTiti.nedat  dc- 
politum  iiuaodoi  (i  jirobpium  deinde  tuir  depontu , 
Sqlicconuiclusfiiccitdepcriuclo , tcpcUciutin  alia 
caolitxuius  opinioct  Icqauti  tunc  Innocin  liipiacio 
c.qualitcra)  a.dcaccu.Sc  Abb.in  cat  C dcci.in  pein. 
iti.col.dciudic.fo.de  Anan.poft  Cacdinatinc-cmn 
'oporicuin  penxol.de  accutScFcl.(|ui  hosoraneste- 
fctqSc  Icquuurdn  d,c  ex  pat.vcct5.nb.nu.4.dc  tcftAc 
lupmidainconelurioncinfictnateriam  lat  ini.  no 
c<tjtimtis.S.quoddiximns.nu.;.  fti  Cquiscautionib. 
iud.lift.non  obiempccauit . Tindatus  de  leftib.  lib.a. 
c.4.num.!.Sclib,i.c.i  a.nam  A.  JLan  tranc.deOriano, 
in  tnctfuodcrcftib.num.107.  AniouiusGab.  in  luit 
communib.Qpinionib.tiiu.dc(iriraioib.  cunei  ntxA. 
iium.sJ’loc.conti  j i.  intci  coni,  criminat  St  Imius 

4 tcgulxcaiiocaaftignaci  poicfi,  quod  flemelnulusi 
temper  piadumiiuc  malus  in  eo  Jcm  genere  maji,  re- 
gula.temd  inalus.dcrcg.iur.iuOiAlc.dcpt^liiinp.rc- 
gul.i.prxIump.aAt  banccandcni  ratiqneialiuiuscfi 
clulionis  cradidicfup.diar.Lajitr.de  Ciciair.  in  d.faa 

na4t.de  tcftib.nu.  107. 

Amplia  prtm6xonclufionem-adeavcramcffc,vr 

5 leftis  pcriurostncc  etiam  fadai  indidfi , nce  futficiac 
ad  inquilitionem  tnrmandam,vr  iiadhoptimeAle. 
intrac.dcprxf.K$x.pixfuinp.iO-au.  a.  quradidad* 
duCii  Oecxonf.i8p.ct  Fulgo-eont  17).  ecconti07, 
ctc.ficus  nubis,dctcftib.ct  id  etiam  tenet  Rol.i  Val. 
coqt  57.nu.  uLvotA-  vbi  ad  id  piprterca  adduac  Plo- 
tumconf.f3i.iiucrcanfetim.^phxoaliao4.nuio. 

6 3.j^l,a.Rula;onti4^.nu.a.et ;.vol.s.linotdicluna 
pwuci,ncelulfieuciiam  ad  capturam. idem  Carpb. 

conl'.a;}.ou4-<;tfeq.Ale.lupracit.|oc.nnm.}.ctbi>c 

ampliacronem  tcnuueua'm.idcm  Rbl.a.  ValxonfiI, 

I Anu.  ia,vol,a.ct£xpb.ooata34.ou.  ixcftxf  .idS  tra 
didit  latilTimci  ci  plurimos  ccngcflujdcm  tenentes. 
Rol.a.V  al.contp4am.a  sxum  fluribdcq.  vol.  4.- 
Amplia  lectiidbcbc)uliont,  vi  procedpr  etiam  Ii 

7 pcriiirosdcpoDacrfiotonata.  Aloioliipcadc.  loco 
num.;.Ctaucl.canlA.DU.i6.poft  Dec.cont  itv.nu. 
ib.vcctnoaobftac.Rol.i  Vai.dxontn.  tin.  1 A voi. 
4.(>pb.dxonCao4.nu.i.ct4.vot,a.qaicdduduni,^ 

S licu  credatur  t «Icpofitiooi  fadx  m lonara,  quando  - 
teftis  filii  varius, vd  cbcrarius.tfi  poftui suent.  §.  ctlf 
ncgauctit.ff.ad  leg,lul.dcadulc4d  tamen  non  prow 
dic.quldq  teftis  enet  petiutus,  quia  uoneioditurKlti 
iojipbi  Alqfeardi,  vol.  a,  T t iu  pix- 
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in  prttliidlcium  tertij,  «lam  in  tormr.»  fcftificanri,  fi 
tf  ftis  aliteriohabilis  cft.Vt cftpcriurus,  quia  ratione 
pcriuitjt^nmda  K(liuioniOfcpallimr.'dcficitcv><n 

9 f in  pciiucisfundaincntuip  Tcfiimonii,qucKl  efi.fidcs 

c. tcfiimonium.ext.dctcftib.Cscph.conf.ajiJuim.y. 

10  co.volum. 2. Nam  violata  tfemelfidc.fcmpcrprxfu 
miturdcfc^lus in eadcmd.fi  allquid.Gdcrufccp.lib. 

11  lo.ctidco  ncctantilla^uidcinf  fides pctiiiroadhi- 
beda  cfi^nec  in  tortura  > ncc^  ad  inquifition^nii  ncc 

* 3dcapiuram,Vt’communcm  clTcpD.opiniQaf  trar 
dunt  HoflT-in  tit.de  mquif  nu.  4*-  V iuius  in  fuis  com- 
munib.opinionib.in  vcrboiintciUm  vBuir,  confis  r. 
su.5.quos  referendo  fcquitur>  ac  fummopereappto^ 
batR-ol.a  Val.d.coqfi5,7-nu.i9.vol.4.ct  hac  amplia- 
tionem confirmat  etiam  idem  Burfi  oonfi  79.  nu.u. 
crconfi2o.mi.  id.  Ant.Gab.  In  fuiscommunib.  opin. 
tit.de  criminib.cocl. 26. nu.^Cafia. in  conluc.  Burg. 
in  tit.de  InftfiS.  I .rub.  I .gL6.nu . 5 .et  idem  Rol.4  Val- 
jeconfiid.mi.uivbl.i.etlatiirimcifiasduasamplia- 
lioncs  plurib.confirmatidcm  Rol.iYal.coCji.  nu. 
6.cum  pluribicq.vol.  i.  vbi  tamen  limitat  hancain 

12  pliatioqcm  non,  procedere  in  caufa  fciuili , quia  tn 
cis  per  rorrurani  purgatur  impedi 'iici\tum  pcriutii, 
etidem  jprctradidtt.d.confii6.qucm  videas  quiala 
tce.xaminat.ctidan  RoI.confi88.nu.  19-  ccplutibus 
jfeq.vol.4.vbi-examinat.  quem  vidaas. 

Ampliatur  tertio  ifta  conclufio , vt  procedatram 

Xj  incanfis  cmilib.fqua  criminalib.Nain  vtrilqj  pari 
modb  piuri  .-Vtcfiimonio  tcpcllulitardd  tradidit  Fe I. 
in  d.  C.tcfiiinonium.nu. ip.  verfi  s.  conci,  qiicn  .id  id 
adducit  Rol.  d VaJrc.d.conf.57.nu.i7,vol. 4.  Philip. 

- Corn.confil.2i.col«m.  hn.  in  prine,  vcrf.vndcli  eri- 
iiunolus  coniuclus.  vol.?.  Idem  voluit  Ruin.  conlil. 
i46.co!  .pc.n.in  prin.voJ.5.  idem  tenuit  iptcmu  Rol. 
a Vallcconrd.i6.num  iz.volutn.i.ctcoiifiys.  nilin. 
13’.  eo.  volum. 

■ Declaranda  fn  cftli.xcamp!iallo,vtnb  procedar, 

14  qn  pcimrus  tcdimoniiiin  f ndiflet  inc.aufa  ciuili,  cd 
torturi;riinc  etenim  ei  creditur, vr  voluit  Dcq.  confi- 

, i49.col.  <>•  vcil.  nccobfiaf.quod intainia , et  aim  lo- 
quitur Crauct.eonr.6.col.4ct  idem  voluit  RoUnd.a 
Valle  coni.  1 6.nu- 1 2.V0I.  i .et  coni' 7 3 .nu.  1 2.  eo.  vpl. 

15  vbi  cxtcrosrcfcrcndoconcludit,quodincaula|ciiii 
Ji  pcritinum , aut  infamia  tcitis  purgatur  pcrtortur.i, 
et  datur  dido  cedis  cum  tortura,  licet  fccus  fit  incri, 
niinalibus  , quiaetiani  fi  dcponit.in  tortura  contra 
atiquemici  non  creditur,  quu  oinuino  cfi.  inhabilis, 
vbi  per  cum. 

Ampliatur  quarto  vr  procedat  cOduOo  etiam  in 

16  pcnurocmctidafoapcnurio , quia  f nihilominus  a. 
tdli:uoiuoicpelliturigi.in  c.p.uiis.  in  verbo  adulte- 

17  rii,dc  limonia-  ybi  dicir  ,q>  qu.-Hiiuistcihcnditus  de 
crimine,  Iit  idoneus  tdlis;t.'imclccu5'ctl  ih  petuiro 
cmci)dato,anuadh>ic  laborat  cpnira  eu  lulpiciOiCX 
quo  fcmcl  aeicranii.Qj.ipropicr credendum  clt  ,qd 
qfcmcl  if)  periurtum  lucidit , itciuth  fit  deicraturns , 
& c.igi.ibifiimmopcrc  comcadacAbb.Scide  tenuit 
Fcl.m  d.caefiiinonium.nu.  1 p.vcrficond.Carph.col. 
214-cofi1.Ctau.cpnfi-6.col.4-Ruiu-.c6fi  1-^.col.pcn. 
inprin.vol.s.Gprn.confi‘2t.cofifi.  vpl.y.Lanftantus 
de  Onano  m c.quoniam  cotta , >u  vcrfijicpofitipncs 
rclViuni.28.cohvcrfircdcundoiad  primu.cxt.de  ,pba. 
Roi.a  Vailc.cphfi<7.nu.204iol.4.c6fi  rd.n.u.nol.i- 

coni.7>'-nu.i,3*tp.uol.conf.p4.n-'i7.uol.4-c6fi9?-nUj 

i6.eo.uol.&  pcc  hac  ampiiauDnc  Aedur.  ini.  quicu 

l8unojf.ignominia.ft'.  dcrcmiilt.tr^diditctpolll-pcra 

d. imvocniicnam , periutum  adteftimoniu  acItOiKi 
r on  oportere, Cuius  diduin  pro  Gnguiari , &.  norab. 
allegat  ad.  idem  coinprobanduni  Bald.  ln  l.  LuciuS;, 
Titms.ni  fi.RidchisKiui  not.iirfain^Scid  tradidit .^re- 
ter lupracttaiosHippoliius  de  Maifilijs  lingulMi  luo 

■ io-'.nu.4-«5t  I J probatur  in  c-infamcs^.qa.  5c  1.  1. 0 
4ciufiumb.  Jib.  10-  ABb.  idem  mempuie prodidit  io 


% 


lofephi  Mafcardi 
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a VaHe,fupr,aallcg.<oiifi  l6.nu.ij.v61.t..6tconf.98. 
nu.i4.vol.4.vPinu.  iS.hoc  difilum  fumme  notandi» 


d.c.tcftimonium.ycrf.  ucnio  .id  tertium  lac. Noiiet; 
rcg.  1 57.nu.2.  ucrii  anipiia  ir  dem , Sr  hsec  ampliati»' 
ipomninoproccdir.tliucincauiacnminalijfiuein  ci- 
uiliiurtradit  l.i;c  Corn.ci.confii.cofi  uit.  Se  latius  2t 
confirmat  Cr^uaja.  pnfirlxol. 4.  nu.  1 6. 

A mpha  quinrb  cpbclulioncin  adeo  procedere, ut 
nec  etiam  pefiurus admittatur , ex  gcncnlidilpofi- 

aprioiic  quacduciur.vt  omncst.tcftcsadmittaiur.Pcr* 
iurqs etenim  millo'iiiodo  admitti  debet , nifidcco 
admittendo fpcdalircr  caucarur.  Abb.inc.pertuas 
luper  gl.in  verbo  aduli<;ru.<ie  fiinonia.Crau.confi  6. 
nu.14.conf.94n  pwn.Otph.confi23  ;.  col.i.Gramm,, 
c6f.44.1m.  1 1.&  diftum  Abb.rcfert  ,&  fcquitur RoU 

i 

nu. 

cUcfcribit.  , ► t 

Ampliatur  fcxtp,vt  pfocodatconclufio, quam  fu- 
pcriuSconriitnauimus,  etiam  fi  quis  periumsproba- 

2 1 m's fuertr  non  in  priricipalt  ^i^O;  1‘cd  circafacccflb- 
ria.ita  decidit  Criii.ponl.  6.  nu.  1^.  vbi  id  id  adduci» 
Inn.in  e.  frarernitarisde  haere.  fi|l.  & catteros  DD.in 
l.fi  exfilfi$.C.dctr.mraCl.Baficonfi2S6.Thcma  pro- 

• poqitui  col.  fin.  vf rl.  Prretcrca  dtpofucmnt.vofi2.& 

conldii-vidptui  mihi  hb. ;.  Dc^.  conf.10s.cofi4.ad 
fi.6j  OaueramrcfercndolcquitarRol.a  Valle,  cofi 
98.1,11.14  V0I.4.  I 

l.unitamr  tn  cohcjufip.vt  procedat,- quando  quis 
vcreperiuruscll;  Nam  fi  periurtum  non  cftpcrfeAu,  . 

22icdli!nonto|diccndoqmsnonrcpclliriir.-  exempli 
gratia  qaisiuraui-.  Ic  nunquam  futurum  decurione, 
iullli  Principis  toadusdceuiionatu  fufeipitiSjq  talp 
iurimcntuiii  frcctat  ,cumnc  petiuru  appellabimus» 
& a rcftimonio  rcpcilculusiminihiic,  quia  nec  periu- 
nis  quidem  dicitiir,vtl‘anciium  cft  in  1 fi.  vbietgl.ff. 
adinuniclp.lrcmquisiurauii  leno oxitumin domo, 
cuocatus  cfipcr  citanoiicin'i  indice  lunc  non  cft  p- 

• fcduiij  pcrmrium,&  idcircoa  tcftiinonjotalisn6rc- 
pellitur.Spcc.mtir.dccica.lj.i.veifiquid  fi  quisinra- 
uit. Ite  il  quis  lur.iim  fi  luere  vrcdirori  ad  eo  tum  di€, 
iritcdigitur  nifiiudex  intbnttariuinftatuu.  arg.c.fi- 

as  gnificanit  cxt.de ccnlib^lempcrfctcnim  prteccptuih 
.fiipcribris  cAecpuim  inmlk;  itur.Hofi  in  lummado 
iuteiuc-S  qnomodo.vcrfiltcm  fi  mraucro.qucrcfdt,; 
5c  Icquitui  Huntberiiisdc  Boncncoin  rcpcr.aurh.fa- 
cranichfapub  C.fuduerl.  vcnd.code  modo,  fi  quis 
produdusin  tcftcm  falfum  dixcfitidt  ftattm  in  eodC 

24tadu  didu  rcuocauerit,pqn  eft.pctiurus>  aer  i refti- 
nioniorcpcllirur,9a  perim-iu  pcrfcdn  non  cft.c.prf- 
terca , exode  tclbbl  cog,  vbr  gl. notabiliter  declarat» 
qn  dicatur tcuocaCfcincontinenti,  vel  ex  intcruallo» 
Se  idc  voluit  ^;io  e. fi.de  iurciur.|in  6.  A d hate  qui  le* 

25  gc  pcrnmt«iUf*S  luro  recefiit,  non  diciturpcriuius^- 

jnteftabdjs  j.fi.C.dc  non  numerata  pcc.  1.  vlt. 
fiarifd.cogd.adi  ; rc.§  fi.  de  ui.  pat.c.qiiemadmodQ< 
& c.vcpicnrcs,e  um  ibi  notaris  cxir.  de  inreiur.  Roin. 

26  conf.429.  nu.4  i^rxrcrca  quif  line  doloa  iureiuran. 

2yab  le  fado  rccclln.non  incidit  in  poriurium.qUiaf  fi- 

nfc  dolo  pcriuriiim  non  cpnlmittitur.  atcftimbnio 
igitur  n6 repellitur,  l.qui  iuraOe.in  prin.fFdelurciur. 
& no.Bafiin  l.oUfcruatc.S.proficifci.  in  ti.  j.  col.vcrC 
fcd  niinquid  iudex.ff.de  oth.prpconful.  & in  l.  fi.  vbi 

• tradunt *ct3munitcr  DD.If.quj  fatifd.  cog.  & ibi  prae- 
cipue Paul.de  Cnft.in  fi.  quos  referendo  icquitur  lo' 
anncsSadolctusinrepcf.l.quodte.nu.  1 17'.  ff.  fi  cert. 

• per.  vbi  reflatur  de  *coinmuniopinionc.&  idemte^ 
puirNar.cbnfii.9.nu.6.vpl.  1. 3c  gcncralitcricncndlf 

28  cft.quod  pcriurium^onluifiiij^itum,  & dolofum,ac 
fpontancum  rcqum«ir,ad  hod^vt  quis  i tcftiinonio 
ropei |aiur,  v r patet  «x  fupra  did  iV 

Limitatur  fecundo  conclufio,vtnon  procedat, qn 

29  quisefiet  difipenlatus  a Papa  ,-tuuc  t etenim  non  re- 
pelleret 4 tclfimonio.ita  tradidit  Spcc.  i n litu.  de  te- 
|pae»vcidcd  qUxdt  vuu  poUit  Uatucrc«uu.  jo.  §.  1 .a/g. 

c.cuui 


Qij^zsc^y  Obogie 


De  probationis  Goncl- MCLXYIV.  iio  \ 

^ 1.’&  A.ext.dc  rr  iud.Sr  5,fcd  quod  pnjicipi.In  40  Vulnutfitmortalty  ntcntt  chirurgo  magis  t^uam  mtdito . 

j'o<biu.d«iur.nat.li.cnt.&Ctai.NaTn  Papat  multo  rna-  , creditur.  ' ■ 

■ dora  etiam  facertt  poreft,  vt  legirimarc,  difpcnfarc  in  4 1 Piritivbiplures  concordant^  peritiam  pauciores  cbtt~ ' 

* 'ordinibusatibi  iprc  air,&  hanc  limitationem  tenue  trariwn'aftrunt,isandurHtJlperttii..  ■ ^ 

♦ iuntA,bb.Ant.But.  ic*<;ommunir«DD.io<:.tcfti*  ^.zPentipauciortsplurshuiimperitupra/eruntur. 
•inonjum,VPteftaturFcL  ibi,pu.  2X.ucr.jvuum  etiam  Periti aqudiittrfijbi difcordani,Jiandum e^vtrtf milio-  • 

radeponessis.  » , 

44  Peritia,vbi  omnino  aqualis  magis  credendum  cjl  fy- 
uentsbus  reo,  . 

, d 4 s Periti  vbf  ptures  repers~untur, pariliores  funt  eligendi. 

4<5  Persts  ita  demii  Jsbdt  Jifunt  bona  opinioni s^et  fide  dignt. 


^'nbtaiPapa  difpenfarc. 

CO^  Q LV  S l O ^CLXX/y. 

. ' A R G y M E N T V M. 

Id  quibus  caGbus  di<ao  peritorum  in  arte 
fua  credendum  fi  to  , i'' ' 

* • » V ' - • 

* ' - . ' s VMM  ARIVM. 

PefHisinvnaquaguearteJlandume/l,  " . 

3 Medicorum iudieio  flatur fifpermorbis,ixvnlneribns\  ^ 
q ^ edici  in  propojito  dicuntur, qui  morbos  non  per  ined- 

tationifnfanare  conjueseerunt.  1 

4 Runconem  difh  flatur  an  smmiJJtp,fyvnio  terrafsiia 
, ' , fit  ad  boc,vtquisperaSuuiontm  acquirere pt^t. 

5 'Parttss  fit  impiaturus, netne,obfietr'icum  iudiciofiatttr. 

6 Objlrtrsces  medicorum  numero  funt, 

7 Partus  an  viisertfiojfit,obfiftricihusrreditnr. 

8 ArebittSii  confultndi fient, vbi  di  domo  agitur, 

*9  Aejiimatio  reiper peritos  eji facunda, 

I o Scriptura  an fit  de  manu  alicuiusfiai  judicio  peritorum: 
f f Dtjendtre  an  quisfe poffitin aliqua  loco,an  vero' ei  necef- 
jario  profilsendum  tjfit,dj  Occsdenelus  aduerfarius  fa- 
tur iudscio  peritorjem  in  arnmd3  huiufmodi  rixis. 
f 2 Vulnus  enje  alicuius  faSiusn  probari  pole  fi , fi  enfii  fan- 
^ gusnt  i^Jperfus  inteeniatury&pef peritos  reperiatur  re- 
fpondere  vulneri  tllaio, 

J I Mercatoribusfiatur  in  bis, qua  ad  mercaturam  pertinet. 
Se^Peritorum  diila  ca  ferorum  tejliuni/tiam  numero  fupe- 
riorum  didis  antferuntser. 

Peritis  creditur  etiamfi non  s'tfierrogati,didififiratione 
non  reddiderint. 

16  *Periti, etiam  non  reddita  ratione  aSluutnparticularium 

probant  confuetudincm.  . 

17  N egatiua per perstfis probari poteft.  ^ 

l%PcTiisJiue  deponant  verbis  coram  ludscefiue  per  feri ptti- 

rarngg  in  abfentia  probant. 

19  Periti  estamfi  de cgidulitat'e,l3i  non  de  certa  fcientia  depa 

nant, probant. 

20  Persti  ita  demi'  probat  fi  l'so  in  i df  ad  mipus.  concord.it, 

2 1 Periti  vntsfs  iud;cto,vos  plure  s reperiri  in  bof  nb pofiUnt, 

creditur.^  cur,  ibidem. 

22,  Perit  aru  copiam  haberi  no  potuijfe,  quit  probare  debeat, 
2)  Persii  vnsus dido,etiamfiplures  reperiri  nonpoJfint,mi- 
nirne fiqtur, vbi  de  >nagnitcaufis,'ix  maximi praiadi- 
, ' ctaltbus  agitur.  Contrarium,ibtd.ntt.  24.  - 

Conciliatio, nu.2^.  ' 

ifPeritsfiimo,^  maxima  auHoritatis  viro, etiam  foU  cre-> 
ditur . ’ ' 

2j  Perito  credens, iufiam  caufam  erroris  habere  dicitur.  , 

, i9  Perito  deputato,ipt pttbUcrftlari.ito, etiam foli  crediture 
zp  Periti  vnius  difio , vbi  flandum ejft partes  conueniuntf 
' \ ptures  nonJuntrequt>ends. 

S 0 Perflo  vnsco  credi  tui,  vbi  de  re  facili  cognofceda  agitur, 
3 1 Hebrao  tingu.vn  Hebraicam  interpretanti  fiatur.  Con- 
trarium fi>i.nu.\x. 


eji, omnes  if  affumtndifunt,quoiUx pracipit 
"Do  flores  fepfem  ad  minus  reqUirUntur  in  approbatione 
aUettius  JiholariK  * > * ' 

^bP^ritivbt  tanquam  tfles aparteproducutur,  debent  ad 
. . ,‘*dminusejfeduo.Contr.vtnu::.'j.  tjonal.nu.q'^, 
j^-feriti  sbidsJcQrdauttfiandism  3s'l ptriitori,  ^1 

Vl'  /•  • 


Non  tarUeper  boc  txaSiiJjima  vstp  integritas  requtritur^ ' 
vt  tbid.nu.qj,  . 

47  JMatfonaputliam  inficientes  exaSifiimp  bonefiatisef- 

fe  debent.  > 

48  Periti,  lieetdeveritateiurare  non  teneantur,  attamenda 

credulitate  iurare  debeat.  ‘ 

49  Periti  vbi  certa  alicuius  rei  notitia  haberi potrfi,etiam  de 

veritate  iurare  debent.  > 

50  Periit  antequam  deponant , iurare  debent  Ji  legaliter , ir 

hona  fide  depqfiturot,  ' , 

5 1 Peritus  elefius  a partibus, iurare  non  tenetur. 

5 2 Peritus  tui  fofilis.iy  Jiniplex  declaratio  tanquam  bono 
viro  commsjfa  eji, iurare  non  debet. 

5 i Peritus  eleflut  a judice  ad  confuiendu  no  tenetur  iurdrt,  i 
5 4 Peritus  elefhsi  a populo  ad  aiiqued  offiesum^fi  %n  prsnci  • 
p 'to  fui  ofiiey  iurauit,ampiiu  s iurare  non  debet.  - 
5 5 Peritit  sta  demum  creditur  fi  a partibus,  vtl  a sudiceete- 
(lidcpcjutrint. 

Persius debettxaminari,ix iudicf fi  rationes  informare.  - 
5 7 Senttntsa  lata  a tudite  de  conjilio peritorum,  an  tranjeat 
in  rem  ludicatam  fy pojjitfemper  retraflari  ppfitepus 
datum  Jui.jfipeUandum  fiperstiores  cotttrarium  dsxe- 
rtnt,r*u/tjii:tt,  ,■ 

ftandufcficperfpi-'. 
•1-  ditu  Yfpig.ihl;  i.inprin.tF.  deve 

rrc  infpi.l.bonoru.debon.poff.l  ’inteftato.dciuis>  6c  . 
Icgit-S.tpaQf  a nobi8,m  Auth.de  nonahcn.l.  lemcl. 
Cde  fc  mili.lib.i2.1.feptimoff.dc/latu.hom.c.fijjni 
fic.inin  ?.dc  homi.c.^pofmflijdc  probac.fratcroitar 
tis.de  frr>id.&  rrwlet'.^l.jn  Xf.Pmcrea, lnfli.de  rer.di 
uif.Bar.in  prooe.fforu'^i.c6fti.nu.8.  Fel.in d.c.propo- 
* ibide  • oes  £cnbctcs.  Oor.c6f.6y.nu.p.  A bb. 

cof.y  5.n.5.Arc.c6r.S3.n.i  I.  Anch.co/^s jo.n.6.Bart. 
in  d.l.  I. ff.de  vct.infpi.&  in  1.  Thcop6pus,col..2.ff.de 
dote  prxieg.  Ccph.conf.28.nu.j  i . & cour77.nu.23. 
Soc.iun.conr.vlc.nu.^.voi.i.3c  conf.i  u.vol. 

a.&conr.;5.nu.i  i.co.  upl.Albc.inl.  quiin  vtcro.7. 
col.ff.de  ftat.bom.Cotn.cpnf.i48.nom.3  i.voIu.2A:j 
coni'  194.au.  13.  & conr.90.num.d6*  eo.u<^.  & conf. 
a82.nu.8.t.vol.&con('.266.nura.io.vol.4.Spc.ritsde. 
horni.S.i.col.i.vet.Ponc  A.viilncraui%;&  itcrfl  ver. 
An  mottuus.Cardi.in  dc.i.&  ibide  Imo.  coi.  vlt.de 
homi.Sign^domod.cpf.dd.Titmscaiccpcuflif.col. 
a.&c6f.i55-ypccfl'ufaab.col.6.  inprin.j.dub.&  cof. 
163.  faaa  iic  ic  habet  Bal.|conf.237*  ad  cuideutiam. 

> col.2.1ib.2.c6f.?j8.aQ  vulnus  fuctiwo.li.Ccpo.cof. 
z8.MagifletIacob.col4*vcr.Itc«tmagiftcr.  Sc  verf. 
ego  tn  fine  dubkjSoc.  cpnCijS*  Primo  afpcctu.  coi. 
i.ver^circa  primu.ibi, illam  tu  opjnioncn^>lib.:‘.Bal. 
in  l.^fcruafc.ff.dccurat.furio.Cy.in  l.lchiuro.C.de 
tcfta.Bar.&  Bal.in  I.z.ff.po. Spcc.de  prob.  in  i.par.S. 
vlt;verf.Hincqupqucnotandum.  Abb.in  c.  pr^sbyte 
n1.de  homlc.Dec.conri44*  Inqu^ftioncpropofira» 

' nu.y.Parif.conl'.  56.nu.i 3.  V0I.2.  Soc.in  reg,  362.vbi 
■prxtcrca  allegat  | nno.in  d.ca.propoluifli.dc probat.  ■ 
Mouclitlfuo  iraftxtim.litu.dc  homi.quib.cx  cau.  4 

pcn.mor.nu.r2i.Bcrtaz.conri.nuni.2i.&  con(it  id. 

num.  15.de  c6f.2o8.nu.22.in  aim.FoUcr.in  J'ua  ptac. 
crim.in  6.  paf.  prin.  in  vcr.de  forma  capitulorum  in 
' pluribus delidiSjnQ.tV* A 2i.CMreriusinprac.§.6.tv. 
fcq.Plaz.incpito.dehdl.c.i3‘lnu.d.  tellus  pec 
lQjepbiMqf(ardi,vol,z,  ’ CJlar. 
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C(^r.§.honuci<liumjV£rr.  rciasqutcmyUipraccrim. 
Idquoquc  probatur  in  c.vrcor.ftiiucrctur.so-  dift.Sc 
voiuir  Mare.  Manti.ling.as  7 per  tot.  Alex.  conf.  r 5. 
vol.r.jc  coof.ad.co.vol.&  ini-i.S.li-ff.devcrb.obl. 
Bal.in  l.nc(nini.C.cU:  aduuc.diiiGrr.iudi. 

X Quapropter  fancituui  videmus,  vr  medicorii  tiu- 
dicio fteturrap morbis, aut  vuincribusifint  lethalia 
necne, de  an  litrctnarvTuca  cicatrix, ve  (cribit  Bart.  in 
prooe.  fioruni.nu.  S.  & Atcx.idcin  voiuir  d.  conf  t $. 
nu- i 1.V0I.1.&  probatur  in  c.fignificafti.a.dc  horni, 
Card.in  de.  r.  & ibi  Iino.col.  vlr.de  homi.Signoiol, 
f conf.idj.fai^uiu  Hc fehabet, &in  propoHtotMedi 
ei  dicuntur, qui  morbos  curare  confueuerunt,  modo 
^ DOS  pcrincantationc  fanare  loliriiint.  1.1.  fF.de  var. 
8c  extraordxogni.de  ibi  fiar.  denotatur  per  Bal.;in  1. 
'x.Cdcmanu-de  voluit  Alex.  d.conr.i5.1dq;  vltccius 
non  examinamus  hoc  loca,  quia  fuperius  in  conci, 
tritum. lojg.vol./.&UtilTime,  de  copioftiUiu^  id  ex 
plicauimus.Prxtcrea  dixit  gl.in  /.praeterea, verf.  pla- 
ne,infti.de  retum  diuiHonCfin  verbo,  longiori, quod 
4 an  t unmifTio.dc  vnio  terrae  facFa  fic  ad  hoc,vt  quisp 
, alluuioncm acquircrcpoftit,ftatucdidForufticotum, 
quamrefertide  approbat  Bar.d.cpnfti4>rima  num.li. 
Hinc  etiam  rdpondit  Parif.  conf.  > d.nu.  i ^.volum.z. 
'5  qrtan  partus  (it  immaturus,  necne,  obfteteicum  iu- 
ucio  ftamc,q>  etiam  voluit  Alb.in  d.l.fcptimo  men- 
fe.fr.dcftat.hom.de  nos  ulexplicauimusiiipra  in  c6> 
clu.Natus in  o^auo menfc,& in  cond.obftecrix.na 

6 obftetricest medicorii  numero  pofuit  Alex,  d.coof. 

7 i$.uu.i  i.vpKi.cifquc  eredi  ctiam.t  an  partus  viiicrc 
pofTit.nccnc  *comnuuurencad  DD.  vt  dicit  Qar. 

8 jLnfcnt.§.icfltii.q.4>.vcr.ylt.Pra-taea  fi  traclciui  |dc 
domo,ad  architectos  recurrendum  eft.if.qucd  aure, 
in  Auth.de  non  alicnar..Spe.intit.de  proba,  / fi.dr. 
fi.6ar.in  d.prooe.ffoeum,num.8.6e  fi  ^ xllimationc 

'p  rei  alicuius , quxratur,  f ad  peritos  recurrendum  cft, 
vt  lat^  oftendimus  fupra  in  vetf.  A cftimatio.  conci, 
jo  ds^-pcrtot.vol.a.Adhzc.anferiptuiafittdc  manu 
alicuius, ftaturiudicio  pcritorutii.l.  cdparationes.C. 
de  fi.inftt.de  coniuiuit  Alcx.conf  $7.vol.7.Mcno.dc 
arb.iud.iib.a.ccnt.x.caf  1 1 ;.nu.i<5.&fupra,in  cond. 
j jaiu  verxomparatio  Jiteraruin.vol.i.diximus.  Ax 
IX  et,  an  quis  commode  fein  aliquo  loco  f defendere 
..poftetyan  vcronccdTatio  profiliendu'  dVet,de  occidS 
dus  adMcrlarius,ftacur  iudicio  peritorumiu  armis, de 
in  hm6i  rixis, ve  confulcndorndit  Bcrtazo.d.  conf  i. 
nu.  21.  Qui  etiam  conf  1 id  tm.i).  (etibir,  quod  pro- 
labare poctcnle  alicuiust  fadum  fuiife  vulnus,(i  cnfis 
.fanguinetcfpalusinucniaiur,  & per  perito?  reperiat 
corrcfpondercvulncti illato.  Hmcpiatcrca  lequif, 
j}  qubdin  rationibus  mercaiotum  f computandis , de 
calcu!andis>de  in  cztcris  rebus,  qux  ad  nicrcatdte  at 
tincntftafutiudicio  periforu  illius  att1$,vr  rcfjHXidit 
Anch.cof  ? ^o.pcrtpr.ma.x;,i:))e,nu.s  .&  6.5e  alia  plu- 
ra.fiauliaeullijzL  polluiu  exi)s,quf  iupcriiisallcgaui 
snus.  Ampliat  primo conclufio,adco piqccdcte , ve 
74  periti, t d i oinnibii.s  exteris  teftibus,  quis  numero  (u- 
paiortbus, anteponantur, de  fcmpcrcrc^icndu  fit  ifia 
gisperitiortbiiSjVt  voluit  Spcc.iniii.de  preiba.ji.fin. 
col.pcn.qucm  referendo  fcquutusctt  AbU.  cof  lo.n. 

3 S.Rorac.onf  25S-nu.4.gl.in  d,f  i.fF.dc  vent.infpic. 
Mar.Mai).i.d.Cng.2'7.in  prin.l.i./.cxadFis,ff.deori. 
iur.§.q>  aurem,  in  Auth.denoalicn.ffcmcl.  C.dctc 
mili.li.t^.l.diui  fratics.fF.dciu.pat.dc  ibi  Dy.^ng.in 
pro(.HbrO,in  prin.Anc.de  Hut.in  e.  ^pofin  fti.de  pto 
Da.Alcx.conl.i4.<l,n.i.vol,z.dcin  1- 1.§.  fi.de  vcr.ob. 
'j«5  . Atai  Jlia  fecundo  Procedere, er, f fi  non  reddam  ra 
tionedidfifui  Dccim  c.propoluifti.col.s.deprobar*. 
Albx0offci.nu.z5  !Qnod  ffi  non  vfqucqua  qud  veru 
cft.N«px  fiititcrtogati  fucrim^cbchtratioiKm  con 
• ycnientein  (Udtiruiredaerc.Bar.de  An^.Cde  temi- 
)iJib.rxl.remcl.  lFely.|h  dx,  piopofuifh.cplum.j.^ . 
. pa44t  Iic^ai^4a  ua,^.>'de  ^oban.  ncg.  bamcjaap. 
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• AnipIiA^o,  vel(pi^cdat1;0itclufio,fl  tra^t 
6 de  probanda  t confucrudinc,.  Nec  enim  necefle  cft* 
rcddancrationcm  aduum  parriculartQ , per  quot, 
confuetudo  fiicrit  inrVodudl.i,fcd  fuffictt,quf>d  dicae 
icalchabereconfiietudincm.Bar.in  l.dc  quibus, col> 
antcpc.ff.de  leg.de  feribir  idem  Alb.conf,i_o.nu.,tyl 
'7  Ampliatur  quarto, vt  procedat, fiucagattdc|prft^^ 
bidaaffiniiatiua,fiucdcnegatiu.a.Ncgariui  etenim 
vcluti  aliquid  fieri  no  poiTciauthuiufmodil,  periti  in 
'arte  fua  probanr»vt  feribir  Bar.  in  d-1.  di?  profcrrc.S; 
fi  plurc8.ff.de  arbit.de  ih  f i -S.ex  rcfcripto.fF.de  venr.  * 
infpi.&in  l.fi  abhoftib.vbi  Alcx.dc  laf  ff.fol-  matr, 
PD.in  d.c.propofui^.dc  proba.  Abb.in  c.cuin  dilc^  ' 
dhis, cxr.de purgat. cum alijs  plurib.adduAispcr^ec 
cul.inrtad.de p^oban.ncga.ml•22^ 

Ampliatur  quinto,  ve  proecdat  fine  periti  deponit 
i8f  verbis, & coram  iudicfjfiuc  perfcnpturJ,  & inab- 
fciitia.l.pe.ir.fi.cfil.feq.lV.fi  mes.falf  niod.dixer.  Fcl. 
in  c.dcteftib.n.ii  cxt.de  rcilib.Anc.But.inc.vcniSs 
. col.^cxt,catit.'Aliyc.couf  t lo.colum.i.li.j  Hctcul. 
lupracit.tradxie  probanda  ncgariu3,nu.zz7.  ji 
Ampliatur  fexto,  vr  procedat  conclufio/t  fi  peri-  ^ 
ipti.dcCTeduIitatctdeponam.Scnondc cena  feien* 
ria,icafttibit  Rouidn  riib-tF-dciurciu-nu.  ?.  vbi  ad  id 
. allegac.1. 1. in  fi.de vcnt,mfpi.&.l.iurifiu.C.dereftib.  , 
Se  Bar.in  prof.fforum,i5c  lo.Iino.in  e.  propofuifti.de 
^proba.ldcm  voluitial.iud.rub, ff.de  jureiu.nu.4.vbi' 
'*^prstcrRo'm.addiicitgi.in  d.I.i. ff.de vcc.infpi.  & Ca 
noniftas  in  e.  quo'iies,dc  tcftib.  Huicfiilx  fc  fubfcri- 
bit  etiam  Corn.conf  i9i-im-6.vo!.4.vbi  ad  id  com-  ^ 
probandu adducit prxtcr fu pradidos  Bart.  ini.  quid 
rn.Si.n  arbitcr.ff.dcarbi'  & lO.And.  in  c-inqui  (itioni, 
ik-aceuf.Hancfnlam  tenuit prxtcrea.Fcly.inc.quo*  , 
ties.nu.  I i-de  tcfti. vbi  adducite. cum  nuneius-coiti. 
Idi  fcnfir  Ang.in  /.  hinc  nobis,  in  Aath.  de  hxrc.5c 
Falc.Cvpoi.eonfz8.nu.2Z.J-lcrc.de  proba.ncga.nu. 
2Z4.Dceia.rcfp.ji.n.8i.vol.2.Hier.Gab.c6f  S5-n.i... , 
zo  Limitatur c6c>ufio , vt  procedat  fi  duo  t periti  ad 

* minus  concordaut,&  deponant.  Na  * comunis  DD. 
conci ufioeft.q»  duo  filicm  periti  requirantur,  vt  te> 
ftaf  Dcc.ind.e.^pofnilU.deproba.  & ibi  hoc  tenuit. 
Abb.&Fch.5t  reliqui  (eabemes,  & probatur  ex  §.^  , 
aiitinauth.  de  non  .'.lien,  quem  ad  hoc  propofituiiv.  ^ 
adducit  Alcx.inl.i.?i.fi.n.4.fF.dcvcrb.bb.&  Dec.in, , 
d.c.^po(uift;,nurio.Hancopi.icquutiiscftet  Bar.iiv 
].i.ft.dcven.ir,lp.Bar.&  Bal.inproe.fforum,&  ibidS 
Hier.Cag.im.  54.ee  feq.  Saly.inl.coparationcs.  C.dci< 
fid.inftr.idcm  rel.inc.ligmficafti.nu.6.&  y.de  hom. 
lac.Nou.tcg.  148.00.  id-icrc.de  proban.ncgatiuu.-nm' 

Z3  t.Spc.iM  ti.de  proba. fi.vcil.  Hoc  quoq,,&  in  tifc. 
de  hoini.^.  i .verl.ltd  pqne.CS  p.dc  tcfti.  rcg.yoz.  ver., 
z.fallit.idcm  etiam (ccipfirMar.  Mant.ling. 25 7.011/ , 
z.  \ lo.Oot.in  d.l.i.n.zz.  ff(Jc  vcib.obl  Kuicquoqj" 
fnlxadltipulaiiturlial.  inl.7.in  3.  Icc.fFide  (Fatu,  ho*  , 
ni;.&  A u^.inl.qui liiminib.fV.de  Iciu.piobatutvlrra 
pixdida  ex  l.Iunel.C  de  re  ipil.lib.  1 2.  Se  c.fignifi.z. 
de  hom. Se  1. 1 .?>.  1. tf.de  vciu.ialpi.Sc  ea  quoqxopro 

. bauitItauc.Gu;u.ind.i.i.^.ll.nu.7.dcvcTb.ob.acCt  , 
^ Bcitaz.cdf;y.ii.'i-Uo.iod.i,i.§.lL&ibid.  (crib.om. 

* ncs,*dttVctb.ob.liai.ind  l.femcl.<i.dcrcmilir.Ii.  12. , 

* JRui.conf.5i.nuni.iz.coI.5.& dcmumhxecIF '‘eois 
opiniiiTiVtidiauitDec.in  d.e.propofuifti.nu.io-^ 

.«Declaratur  1.  hxclimiratjo,  vtnon  pixKcdat’^qh 
2.1  vnustih  peritus, in  1 eo  loco,  in  quoaitquid  cuintc.-  ' 
ftificari  oportet  }repcriretur,tuncctcnitncius  vnius  « 
didoftatur.d.l).q)aiit,:in  juth.denoalic.  Bjr.indi. 
i.S.fi.ff.dc  vcr.ob,Sc  in  l.fi  in  rixa.ff.de (ica.&  ind.j.  * 

' I.  ff.de  ve.infp.Sc  io  proc-ffocfi  Ro.Alcx.&  rcliq  feti 
bcmcsoesind.l.i.Sffi. tt.de vor.^.vbi Lanccl-Gali-  • 

* nu.  i7.teftaturhanceffe*c6cm  omnium fcnbemiu 
opinione,^criStcouirRuimd.CQnf  s3nu.rz.voi.5V . 
S(.  Mar.MtmLd.fing.z57.Bal.in  piooc.ffoTUtin  ^.col. 
vadbq.aa  uedae  viu.'Ale.cOf  14S.  iq  cil  equi  empti 
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voJ.  pen.vol.2.  R0.c0nf.20.  nu.7*vi(o  punflo  col.i. 
Abb.in d.c.propoluiftii  5c  ibidem  Fcly. & idc Fcl. in 
d.c.Hgniii.i.dc  hbmi.ficrc.de  proban  ncga.nu.ijz. 

• Iac.Noucl.rcg.i48.nu.j.  Campcg.de  tcftib.rcg.302. 
vcr.a.fallit.Dcc.iii  d.c.propofuiftj.num.  10  ,'vbi  dicit 

* hanc  *c6cm  opinione,  rcprob.isAbb  & Arc.quiin 
cShuiufccmodi  credebant  vr icC’  Ipc: itum  non  fufti- 
ccre,  fcd  connocari  debere  aliu  de  loco  proximo.  Se 
vidno:hocjdcfcquiturindiilincfcPind.mI.2.part. 
5.c.vlt.nu.5.vct',vbi  agitur  poft  Paihalco.  de  Crema 
ibide)nu.i9d.C-dc  rclcin. vcn.  aclo  Bap.  Laip  inc.:. 
§,S.nu.J46.vcr.6cad«crfcnducft  C dc  paC.intcrcin 

* pt.&vcndi.vbi  Se  ipfc*c6inuncm  dixit  Ex  qua  qui 
aCdccIarationcelatccolligitut , huiiifniodi  peritos 
non  efle  proprie  tcftcs.fcd  potius  dici  iudiccs,autho- 
xc  Bar.in  trad.de  tcftc.nu.  1 2.  quem  Icfjuit  Dcc.in  d. 
c.propofuifti.nu.j  3. col.vh.vcr.vIrimo.de  pr6b.a.vbi 
plura  circa  hoc  adducit.  & ob  id  ibidem  determinati 
cpdifpofitioloqucns  dctcftib.no  procederer  in  ifti.s, 

. qui  de  fua  peritia  deponerent.  Hinc  merito  cbclndu 
dum  cfti  9 licet  in  quolibet  .adu  regulariter  ad  mi- 
nusduo  tcftesrcquir.^tur,l.  vbi numems.flf.  de  rcftib. 

; attamen  qh  plurcs  periti  haberi  nonpoftiinr,  ftilEcit 
. vnus,vr,pbauimus;ita  Dcc.vbi  fup.|cui .accedit  Liip. 
in  d.§.  5.nu.  14S.CX  hoc  auiem,  q?  modo  di  xima?,  na  - 
tes,fei  licet, qui  tcftanrur  de  peritia , non  cHc  proprie 
teftes,  fed  potius  iudiccsdici , plurima  o*'  (cnnuionc 
digna  colligit  Dcc.in  d.c  propofuifti.  col.vit..nu.  ■ 3. 
& fcq.vcr.)vlt.dc  iftis  peritis.  & cx  eo.  Lup.d.^.S-nu, 
t49.S:  fcq  quos  pci  te  videas. 

Animaduertcndiim rn  cft.quoad  didam prim.i 
declarationem  , g’  vbi  vnu.s  tantum  pcriius  .adhibi- 
tus filhfct  , poflet  opponi',  q>  plurcs  adhiberi  oporte- 
bar,cx  eo, quia  C'  pia  peritorum  habebatur.'!  une  du 
22  biufticft  iCiii  incumbat  tonus  probandi  ,q’  plurcs 
periti  inucniripotcrant.Sc  B.ir,in  d.prcoe.fVorum  di- 
ihnguit , q>  fi  caftrum  erat  nobile inftgnc  prarfu- 
initur.q’  plurcs  penn  repcncbanturili  autem  ciat  lo- 
cus ignobilis, & oblcimisprarfumitur  contrarium, Se 
idcirco  in  allegantem  plurcs  rmftc,  binis  piobandi 
trSsfcrtur.ita  et  diftinguit  I3ar.  in  I.  in  boiiorum.ft.de 
boii.pof.vbi  jd  id  adducit  e. ftatutum.de  relcri.lib.6. 
& Dyn.iac.iurisignorainiam  de rcg.iiir.lib. 6.Se hac 
fententiam  Icquutus  cft  ena  Hiero.  Cagn.  in  prooc. 
Jfoi»m,num.jp.Sc  40.Sceandan  llniit  Aiex.ibid.cx 
conf ;5:col.ii.,vo!.i.b.'.l.  St  Rim.in l.miisignoritia. 
C.qui  aJmi.P.irp.iii  prcoc.iibruui. 

Siibdcclaraiul.i  cft  tn  h.ec declaratio,  vtprocedat 
2)  in  caulis p.aruis,  Se  modici  t prsiudicij  rllccusautcm 
vbi  agit  de  JH3gn.acaiil.i,vt  puta  de  vita  hominis,  Se 
huiuuuodi.ita  voluit  Abb,  111  d.  c.  propoluilli.  ex  eo 
dudo  aigu mento,  q>  licuti  epifeopi , de  alia  piouin- 
cia  incalu  limilicongrcgant.  c. fi. 65. dift.ita debent 
'£t  periti,  vbi  agitur  dclcaulagraui,&  quemadmodii 
tcucsdcvnolocoad  alium  mittuntur.  1.  fi  quando. 
C.dctcfti.c.conftimtus/dcfidciuflorib.ita  etiam  pe* 

^ riti, maximi  cum  deponarde  credulitate  eam 

opinionem  fequiiur  Aret.  Se  (poft  cum  Moderni  ibi, 
vrtciert  Occ.nu.ro.Fcr.ibid.2.concl.j.faI. 

24  . Coiuiarm  ftcncnt  Alex,  in  d.l.  i.§.  fi.lF.dc  verbo. 

* obii.  6l  ibid.  Alcia.  * communiter  receptum  a Heri r, 
^ etiam  in  caufa  atdua.Ang.ini.  haccdi^tali.  il.hisil- 

lud.C.dclciiffii.ntip.Dcc.in  d.c.propoluilU.num.ii. 
vbi  cxprcfse  dicunt”, Retiam  in  re  quantumcunqj  ar- 
dua etiam  li  tradeturde  vitahominisj»  ftaiutdiclo 
vnius  periti, Ii  vnus  i.iuiuih  in  locolicpcriatur. 

Sed  anitHadiicrtcndum  clt,q>  KaiconirarixTentcn 

25  tixcbciUarit pollent  diftingucndo.  N5  aut  ille  peri 
' tus, qui  Ibluselt  in  Loco,eftjopriinc  petitus,  qaicom* 
.mmiuenra  reputatur,  Se  tuiic  ipliiisdtctu  lufHcit.lct 

• jn  caulis  ma.ximc  piudiculib.  Sc(  hoc  cald  procedit 
•opi. Ale.  Dec.Ang.ic  B.u.inl.ii.  il.ad  l.Cor-dc.Sica. 
tavic,qd voiuit.  Dcc.iiid.  c.propoluitU-  rm.  1 viu 


pcritiftimo,&:  maximeaudoritaris  ftarurft  ft  plurcs 
inlocorepcrireiitiarg.l.lcpumo.ff.dcfta.homi.  Aut 
ille, qui rcpericifilococftquide peritus,  fed  nonrn 
ita , rtei  in  caufa  grainirima  eredi  oporrear , Se  tunc 
vicini  aduocaiidilunt,i6e  procedit  opinio  Abb.  Are. 
& Fcly.  Ita  has  opiniones  conciliari  oofle  arbitratus 
cttLanccl.Gal.ind.I.i.if  .ti  n11.22.ft  de  verb  obl.Pro 
quafacitcr,qd  voluit  Bal.in  I dircctas.C.de  teftam- 
manumiliniiniru,  q»  Ii  in  aliquo  Ineo  cllec  vnus  me- 
dicus tifi  coi  opinione  imperitus , vel  vn  is  CI1  itur»i 
cus  inexpertus, illiusdidoftandum  non cfte,  fed  mlt 
tendum  ad  loca  vicina,  vt  pcritioresadhibcanfur. 
Declarat  fecundo  h^climirario,vtnon  procedat, qh 
'ClFett  viiuspcritiiliiiius  , Sc  lummsc,maxima'q,-au- 
doritatis:  tunc  etenim  eiusdic'fu  fulficcrct,  arg.  l.fc- 
ptimo.ft.de  fta.homi.& facit,,  m tradidit  Io.  And. in 
c.  1 . de  conrti.  in  6.  q?  qui  f crcdVdit  valde  perito, ha- 
buit lufta  caufain  en  oris, adeo  vt  cxcufct  ab  cxpffi.s, 
qfniam  fcquiturAbb.inc.calumniam,  in  fi.de  pcn. 
facirtex.in  l. fed  reprobari  §.  amplius.in  verf  vafdc 
cnimdifeiplinato.s.Sc  quod  ibi  tradidit  de  cxcuf.rut. 
quod  Cr  ir.iftuht  Dcc.in d.c.  propofuifti.nu.12.de 
batin  l.regula.j/.lcd iuris.lF.de  iu.& fac.  ignq.  Se  vo- 
luit B.ir.iii  l.bonoruin,pcr lilmn  tcx.  ft'.  dcbo.pof. 8c 
m l.qui  IblidQ.§.et.ft'.dclcg.2.Guid.  Papa;  dccif.277, 
& h.inc  dccfiratione  tenuit  etiam  Are.  & poft  cum  • 
Laucel.Galia.in  d.l.  i.§. fi. fF.de  vcrb.ob.  j 
Dccl.iraturfcrriolimiratio.vt  non  procedar, qn 
cftet  vnus  publicet  deputatus , 5c  falnnatiis , ad  aliq 
avtemiaut  feientia exercendam,  & proliiendainrtiic 
cniiiicilbli  creditur,  vt  voluit  Barr.iiil.i.C.auric.6c 
pond.lib.ii.Akx.md.l.i.S.fi.Sc  poft  eu  ibid.  L.iccl. 
Galiau.nu • 1 2. ft.de  vetb.obl.6f  idc  renuit  Dcc.in  d.c. 
propoluiftt.nu.i  2,vcrl.limiliterfi  ellct  vnus-Sc  ibid. 
Eel.ScCaldc.nu.7  Sf  g.lac.Noucl.d.reg.  laS.riu.t. 
Dcclataturquartoliniitatio,  vrnon  procedat, qn 
29  partes  t conucniunr,  vt  ftaictur  dido  vnius  periti, 
tunccmhi  plurcs  non  funtrcquirctli.  Alex,  ind./.fi. 

• XIU.4.  vbitcftaturhanccftc  * communem  opinionS, 

& ibidem  hoc  voluit  Ro.&  Lancci.Galia.  oum.u. 

I ely.ind.c.propoltiifti.Sc  Bart.tn  prooc.  ftbrum.Iac.  , 
Kou.d.rcg.  i4S.nu.3. 

Diidaratur quinro  haec  limitatio,  vt  no  procedat, 
je  qh  fdefacili  rccognofceda  ageretur, 5c  de  qua  pof- 
fcl  haberi  vera  notitia.tunc  enim  vnus  fulficir,vt  vo- 
luit Dcc.in  d.c.propoluifti.nu.  1 z.vbi  refert  Ang.qui 
id  tener  in  i). illud, Auth.vr  praferatur  nom.impe.SC 
3 1 c.xcmplum  poiii  potcltjin  Hebjxo  t interpretante  ii 
brum.l  kbraicaliflgu.i  Icripiumiquia  iplcfolusfufti- 
citad  iiuerpretandum. 

J2  Contrarium fth  voluit  Alcx.in  d.I.i.§.  fi.nu.5.ft'. 
de  vcr.obl.  vbi  dicit,  q^  imoduoad  interpretandam 
linguam  rcquiiantur , cuius  opinio  vr  accedere  do- 
drina;  B.ir.  vt  voluitibi  Lancef.  qui  tenet  fentetiam 
Alcx.Sc  adducit  praeterea  id  tcncicm  Arct.ibi.col.3- 
Declara  i fex  to.vt  non  proccdat.qn  eam  vno  peri 
10 1 cocurrcrctaliquaiunspradumptio  rtucetenim 
didu  vnius  plene  ,pbat,vtvoluirBal.conf.302.ad  fi. 
lib.2.qucrcfercdolcquicDcc.d.c.propofuifti.nu.i2. 
Subdccla  radx  th  lutu  oes  iftc  dcclararioncs.vr  n6 
34^ccdat,qh  fa  lcgc,dcrcrminatuseflct  nuuKrus  peri 
tpru,q  allumi  dcbctituc etenim  adhibcdi  liint  oes  if, 
quospeipit  lcx,6c  fi  n6  rcpcriant  in  loco,cxt.  qri  dc- 
bctdta  dcidit  Bal.I  r.coft.ftbru.col.a.vcr.  An  credac 
picx.?l.ncinini.§.Iurifpctitos.C.dcaduo.diucrf.iud. 

Et  cx  hoc  infert  LaceI.Galia.lup.cit.loco,q>  cfi  t fc- 
pte  Dod.  ad  minusrcquir5tin  approbatione  alicu- 
ius fcholaris.gl.in  I.magiftros.C.de,pfeflbiib.6c  mc- 
dUib.ro  qi  fi  no  rcpcriant, in  loco,  forisqrcndi  lutjt. 
Sccudo  lubdcclarad*  funtiftsdcclaratiohcsnon 
36  proccdcrc,quando  f pars  produceret  peritos  tanqua 
teftes, qa  tunc  debet  omnino  efle  duoiSoc.  poft  Are 
in  d.l.i.S.fi.ff.dc  vcr.ob-p  tcx.in  Ucx,q  tutores,  circa 
JoJi-£bi  Ma/e^rdf,wl,z.  Jt  i mcd.in 


7 


A 


- 


'in  verb.uiultorij  tw(lificationcs.C.dcadmi.tur. 
Abb.in  d.c.propoluilli.au.  <5.va.|Ncc  venit  tiquain 
tcftis.  V bi  videtur  Icniife/quod  hocprocedat,  qu5  Jo 
a» i ru r d e !*,ra u i ja  1 icu  i us  pra.- iv  J ici o.  , . " ^ 

37  .Contrariiimtin  videtur  toucre  Bart.in  prooc.  fib- 
• luin.in  rt.  vbi  quaxit  quando  petiti  ad  deponendum 

deartCj  & peritia  veniunt  j an  debeant  cUepiutcs,dc 
diftinguih  (ccunduin  rupradictam  limitationem , Se 
declarationem»  & pro  contrario  eu  allegat  X-anecl. 
G?liau.fupra  cit.loco.na.7.0.  , ' 

38  3cd  cofiderarcf  oportet, <p  Bartoji  diila  intciligi 

Soflunt,qnando  non,  y t tdlcs  a pa;  te,  Icd  tanqua  m- 
rudoreslpcriti  productuimrA  Ijcnou  efunteotra- 

tiacis,qusedicuur,Aw.Soci.&  Abb. 

‘Nec  illud  omittendum  ell  boe  loco,  q>  vbi  perit* 
3p  difcordam.t  Handu  ell  pcritiori-Bal-in  jjiooe.  tforu. 
^♦coI.vcrl.Qjod  fidilcordant.  Dec.ind.c.propolui- 
fti.nu.  i'3.vci  l.  & qn  periti  d ilcordanr.  A lex.  in  d.l.l . 
jr.fi.num.^-lhdc  vcrb.obli.facitglo.inc.vt  vctctuni. 
p.dirt.  Coepol.conr.2S.nti.ij.  idcirco  cum  qua:ritur 
4oan  t vulnus  fit  mortalerftandum  magis dl  chirurgi- 
co,quam  medico, vt  colligere pofluDuis  ex  glb.  in\l. 
41  c.vtvctctuinp.ldifl.  vbiautcUenr plurcs  f periti, 
multi.paucioresptfr.itiores  .'runcllandu  tll  pcriris.l. 
i.S.i.&it.liottuicSjrcl  plurcs.ff.dcvcT.inlpi.  vbi.u'it 
41 1 eflirnt  plurcs  imperiti  pauciorib.pcriiis  pofl  habd- 


‘ipfephi  Mafcar4fe^ 

...  ^iuGuran.vcrftc.vltiftioqujero.  C.dcrcftib.Alb.i^t; 
confH.C.coi.4.vcrr;fcd  nunqnid  medico,  quos  alie,, 
ga t;dc  fcquitur  Dee. in  d.c.propol ui fti  num m.  1 y.qui 
^ dicit  hanc  cfTc  * conjimmem  opinionc.Idcm  tennie 
.Campeg.de icftib.d.  rcg.j02.  verli.Qiiai  10 fallit,  vbi 
pi  cterfupradido.sadducit  Floria  num  inl.fi  irruptio 
iic.§.ado(Hcium.in  i.col.tf.lini.rcgan.  & Io.  And  in 
c.fratcrnitatis.  defrigid.  & inalcf.  & in  eandem  Jen- 
tentiatn  concurrit  Jac.Nou.rcgi  iqS.n.  1 . vbj  ad  id  a( 
jcg.Bol.io  d-c.  propofudti.Hcrcu.dcproban.ncga.n. 
. 2j  i.vbi  ait  id  prjptei ea  tenere  Bal.  In  l.iulitirahdu,q> 
ycx.c6ucmiOQcff.de  iurciii.&  Bar.inl.creditorcs.I  /i. 
■C/dc  pig.6cAng.in  l.fi  vacStia.eoI.t.C.dc  bo.  vacat. 
Alc.ind.l.i.S.fi.tHi.rt.ft'.dcverb,ob  Fcly.ind.c.pro- 
pofuifti.nu.lverf  j.cocl.iSc  io.  Bapt.jLup.ind.l.z.jr, 
5,.nn.  147.vcr.ncq,  iftis.C.dc  pac.intcr.empr.i5c  venti 
Declaranditi.cft  hjec  limi.  ut  no  procedar, qncer 
49  ta  notitia  alicuius  I rei  haberi  poUct.  tunc  enim' npn 
lblnin.de  crcdulitatc,fed  et  de  ucritate  prccisi  omni 
uo  luiarc  tcncnmr.Bar.in  I.Thcopoinpns.ff  dedote 
picg.Bal.inJ.i.in  tcpc.eol.24.ff.de  iurciu.&injpro^, 
jlori),vcr.fcddubirat,3cinI.haccdiifaIi.§.  hisillud. 


n.  i-C.deicdiiup.Io.jVndah  c.fignilicafti.col.ti.uci 
circa  2-DD.in  c.q.a  m.UcaHtc,dcprxfcri.  Dcc.’in  d.c.‘ 
piopoluUti.nu.  i7.ucr.&  hoc  intclligif,&  ibide  Fcly. 
iiu.S.ucr.ac  nota  ilfa  coci,  ac  Lup.in  d.  I.i./.y.lub  d.‘ 


...  . ... 
ycunr.Bal.in  c.i.in  prin.col.  j.qiiib.mod.  feud.ami.in 

vfib.feu.  vbidicit,  qtquislir  vulneratus in  lofoperi 
culofb.vcl  vulnere', c.x  quo  folcr  euentre mnis,  Se  uli 
qui  medici  dnr  non  fuillemomid  ex  tali  vulnere, ai  i 
qui  vero  fic,crcdcndri  cfi  illis, q dnrex  vulnaeubii'-' 
fc,qa  dhtid,  ^ in.agisefi  ycrifimile.  Vbi  auromiu- 
cflTct  aequalitas! credenda  cft  magis  proreo 
abfoliicndo,iuxta'gl.incclcrici.8i.dili.facitl.abfcn 
tc.ff.de  pc.Hanc  dift.pofuit  Lanccl.  G.ilia.in  d.l.  i.jf. 
ii.num.S.Sc  eam  renuit  Ccp,  tupra  cir.conf.28.  u1m. 
1J.&  plnrib.ancccedcn.  Se  leq.  Dcc.in  d.p.piopoilii- 

^ Bi.Fcly.inc.ngmficaili.nu.2o.dchomic.Alex.ml.li 
ab  hoitib.col.2.(f  fbl.mat.B.ir.in  I.fi  minor.25.anno. 
ff.de  min.DD.in  l.fcptimo  mefe.ff.de  Ifa.  hom.Ale.^ 
5:onf  I i2.col.fi.lib.?.Fel.in  d.c.  propofuifii.nuiM.  to. 
vcrl.4.c6cl.Ang.in  l.qui  imniiub.in  priii.ff.  dcicrnr 
yrb.prard.Hcrcul.in  trac.de  proba  ii.ijcgar.num. 250. 
Campcg.dctdti.rcg.io2.vcr.s.fi!lit.  ' 
PoBremocirca  hancUmir.uionc  aducrtendij  cfi, 

45  siubd  jn  t plurcspciiti  reperinat  in  ali.qiiaciuit.irc, 
digcndiluiupcntiorcs,  ita  voluit  lacob.NoucUl. 
rcg.  I48.nu4..ybi  ad  id  alie  >at  Ang  ih  l.qui  lummib. 
in  prin.fl  ilcfcmi.vrb.pi.vd.qui  prc'cjca.id monet  ei, 
vr  ubi  poliunt  habeo  <iuo , non  uiliunanir  viui.s  tiii; 
cautius  enim  di  q»  piure^fenfcrinr,  Se  iudicarint. 
Limitamr  2.  conci. vt  procedat,  qn  tiUcs  periri  cf- 

46fcqt  i bqiia:  opinioni.s,5c  fide  digni ,alidsfeciis,vt  vo 
luit  Bal.inil.dirccta.s.C.dc  tclia.inanu.qucm  at.uatL'' 

bocLacclGali.md.l.i.§;ri.nu.i8.fl:<je  vcib.obl.id5 
.voluit Corn.conlla  j2.nu.6,v’ol.  1.  Abb.in  e.  c.aufam 

inammomj.de  pioba.vbi  ad  id  adduci  t.I.  m.a^gilhos. 

^ e. de  profcf.&  mcd.iib.  t z,  & idc  ibi  tenuit  Dcc.n.z. 

47  vbi  tamen  f id  limitat  locnh.sberc  in  matronis, que 
jnfpiccrc  debet  pudiam, an  fit  virgo,vel  grauida.  In 
exteris  vero  licet  bonam  famam  requirat,  jie»n  tainc 
ita  exa^am  lioneft.atcm^cfle  oportere  aibitranir. 

_ Limitatur  J.pioecdcre coci,  li  periti  decredulira' 

48  te  t iurcmrlicet  enim  non  teneamur  iurarc , q*  ita  fc 

veritas  habeat , tamc  fc  ita  credere  iurarc  debem.  ita 
dicit  Bar.conciliandogl.intcrfcdifcoides,  in  procr. 
fforum  eoi.  vit.  UU.8.  Abb.ind.c.  propofuifli.nu.r  i. 
Vcrf.vcqiormncad  fecundum  principalc,deproba.  i 
<jui  idem  tenet  in  c.fratcrnkaris.  defrigid.  & malcfi.  ' 
A^4Al.c6^auonc8.in  4-nocab.  C.dc  ra 


Ita  debere  iurarc, tradurB.il.&  Sal.Td.l.hac  edicf.ili. 
if .his  illud. per tlln  ccx.C.dcIecun.nupt.laf.in  ^ qu^ 
d.1  col.ulti.nu.7S.ln(li.deacl;.cualiis.dequib.  perPi 
ncl.in  d.l.z.par.j.c.uIt.nu.j.Cdcrclci.ucn.tunc  noq 
cifet  ncccllana huiufmodi  pro:ftatio iuraindnti^fcci*  . 
clum  Bal.md.I.haccdiclali.§.hisillud.nu.j.  ' 7' 
Declara  t a.haic  li  mi.  ut  no  procedat  in  perito  de-. 
51  dolaparrib.  antaflumptoa  iudiccdccSiparriuin 
cofcnfiijqa  tunc  iurarc  non  tenetur, Bardnd.l.  Theq 
po.mpus,  quafi  in  mcd.ibi  contra  pdicla.(Ftini.Lu- 
cuis.in fi.tf.de ri.inftr.Ant.  in  c.ucnicns.  il  i. de  tcft},' 
Fcl.ind  c.piopolnirti.nii.fl.uer.fallit2.ifta  conclu. ' ^ 

Declaratur  j.htccjimi.ur  non  procedar, qncomf 
niirterv.tfaeilis,&  lm>plcx  declaratio  alicui,  tanqui 
57.boiK)uiro,qa  tunc  ! iurarc  no  tenetur,  uruolnit eo. 
Joco  port  Abb.pcl. lier,  j,  fallit  irtacodufio, Se  ibidS 
Are.Hcic.d. uac.de  proban. negat. nu-2j  i. Se  id  tradi  . 
diT  cri,am  Bar.ind.l.7'hcopompus.  * 

Declarat  4.  Hnn.  ut  ipefi  non  habeat  in  pditoaf  ' 
ejfimipnol  a mdicc.adc6fulcndu,qniaiudcxuuUad 
cius  dictii  Ic  infonm-irc;  tunc  enim  non  requiritur  iu 
ramcntiim.ira  prob.it, quod  no.gl.fing.in  c.fT  duo, de 
p'jce  tcncn-fcef.nduin  Cal.ibi.Fel.ind.c.propofuiflij, 
IJU.8  uer.4  f.ii)ii.Bal.in  piopcm.  fionim. 

" DccJaiamr  j.ljiniit.npn  babcielocumtin  perito 

54  dedo  a populo  fld  certum  ofliciiim,  quia  fi  inrauit 
i priiieipu>^nonicnemrampliusiurare,ut  noluit  Fef. 
ibid.nu.S.ucr.j.faliir. plxc omnia  ctia.irtoruin  DD. 

• dida reeollignido  iradit  planifrimcHicrpn. CagnJ 
in  procem. ftoium.nu. 34. & firq.  : V ' 

Lim  itarur4.  hanc  conclurt  ita  dcthopfoccdcrc  IJ 

55  pent!  fucrunr  f dccfi  ip4rtib.aiucisd1leordant1b.av, 

'ludicc.  Rcg.  enim  generalis  cft  inhuiufmodi  inc6- 

modo, qiparrc.spcf  itos  eligam.  Se  eis  difcordatib.iu-  • 
dcx.nifi  fit  materia  ,qux dependeat  mcic a potefta'^ 
teiiidicis.iunc  etenim  confcnfijspattirinonaircndi 
rur.ita  uoluit  Abb.ind.cpropofuifii.Se  pciftcu  latif-  ; 
fime  ibi  Fd.qiii  plurimos  congerit,  nu.o.  Se  poft  hos  ' 
Dcc.nu.i5.i2<.  ptcrcosBart.in  l.i.ii. cxhocrcfcl>pto 
ft.de  ucnt.inlpi.Albc.ih  ia;onfli.C.in  4.co!.Io.Ana; 
in  c.fignificafti.z.coiicirca  prin.d.e hoijiic.  f ' 

Liinitatiirquinto, procedere cbnclufionc,fi peti**  ' 
y6  tus  examinatus'  fuerit, Se  uilormauerit  f pcrratioocs^r 
iudiccyniiIiftcafibus»ingb.ipfiusdi^onmplicitcr''' , 

ftatu^ 


■ De  probationib.'  Conci  MCLXXV- 

i^atur,vi  yofuit  Fcly.in  d.c.propofiiifti  ,nu.6.  & latif  27  Morbum  grauem  ad fuijfi probare  it  debet,  quiextnhtf 
finic  tradit  Fran.Arct.conli42.nu.26.-Batt.&  Ang.  tnutationetn fraudulentam  dicit, 

in  UcmcLCdc  rc  tnili.lib.  1 a.Hcrcu.dc  prObaiVaicg.  28  Notorium  allegari  debet, alia  t nihil prodeft'. 

^ < ^^dj^torbum  permutafionitittnpore  adfutjfe  ^bafe  debet, 

• Cittcva, quae  Ilie  fortadc  dcfidciarcpoflct  aliquis,  ’ is,quiexeodicrtpermutationemfrauaul.ntam. 
tradita  funt  in  conclu.  oblkfiiX  , & alias  vbicunqiie  Tempuspracifum,vbireteji cxboravarhbilis  ,proban- 
dc  artincc  aliquo  tradatur,  qux  nullo  negotio  inde  dum  tjl  ab  allegante. 

coiligr  pollunr.  - 31  dMorbus gra7m,tn  materia  pert/rutaiionitdieilur, ex 


X 
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-57  Nunquid, aut  lententia  f a indice  lata  dcconGlio 
peritorum  tranlcatkircni  iudicarain,&  pollitlcinp 
rctradari  poli  datum  tcn)pu.s;id’3ppclladum  , G alij 
' peritiores  appareant , 6c-pioducauuir . qm  eontrarifi 
dicant, egregie, ?5t.copiolejn  vtranqnc  party  exami- 
nat Dcc.in  d.c-propoludli.  nii.  mlbi  42.  cuin  plurib. 
rcq.vcr.j.  principalitcrquxritur.de  probat.  & ex  co 
Pinol.ind.l.2.par.j.c.vlt.nu.6.5crcq.vctt’.c6lecutitie. 
C.dcrefcin.vcnd.acLup.ind.l.2.§.5.nu.i5  j.vcr.fcd 
. caditbic  congrucqua-icrc.C.depac.iutcrcmpt.Sc 
ycndi.quostuipicconrulas.  . ^ 

LVS  I 0 AfCLXXK  '' 

' . A R.G  V M E N T V.M. 

Permutatio  bcncficij , cx^quibuspr.truma- 

- turfatda  in  fraudem  cxpcdintis»^ 

• * » • - . ' 

' S VM  MARI  r.  M.  ■ 
j *Permatatio*fem fraudulentam, vel illegttimam  dieensdd 
probare  debet, 

Allqtanti aliquid  non  UijlifaShtm  incrihtt  onuTprobadi. 
l^ennutalio  beneficij  ptnguU  cUm  tenui  prxjumiturfrau 
dulenta."^  , - ' 

Pralaturd cum  ykaria permutare  veUe  nento  preefumit. 
Fraus  ex  nimia  liberalitate prafutnitur.  * 

Ftlia  emancipah ,qna  dpatrt  dotem  accipit',,  ea  lege,  vt  ea 
conjlante  matrmomo  mortua,  dos  ad  patre  reuertere- 
tur.jidiuortium fecit  ,in fraudem  patris  diueriijfe  pra- 
fumitur,ne  moreretur  iiantt  matrtmonto , ijX  dos  ejfet 
rejlitumda.  ~ ■ t . . > ’ 

Permutatio  tx  inaqu.alitatc  bene  fictorum, ita  demum  prp 
fuinttfraudulentafi alta  ccnttbhna;  coucurr.?t.  R ittio 
redJis.Ku.i^.Cotra.n.  1 f>.  Defendit  prior optitio,n.  1 8. 
Iimpt:o,i^  venditio  ,a  permutatione  imagine  fumpferut. . 
'dlentgnior pars faiucmla  ijl.  ‘ . 

loPrafunrjinoe/{fac'iendam  mertarem  partem  ad  exiludS’ 

dum  dtliilunt.  ' a , . 

X r Interpretatio fxUenda  eji.vt  ailus  magi:  valeat,  quam  ' 
pereat.  »• 

I X Inaquahtasfola  beneficioriim,non  vitiat  pennutationf. 

X 3 Permutatio  d confit  mattOHcJupcrioris,  non  alit  afaSla 

partis  robur  accipit.  '• 

l^Aubloritaifuperiofispurgatommvitusm. 
j 5 Fraudis  materia  odtofa  esi,  idtodcC.iaUtr a conflare  dif, 
X 7 Permutatio fit  aar  eo, quod perjbnis  expediat , non  autem 
exdifcduammrtrum.  't! 

m.9  Inaqualst.ts  beneficioritm,n6  arguit  permutUtionSfrqu 
<iulentam,quoadpratudtcium  habentis  gi  .Usam , aut 
spfiut  permutantis, fidjolum,  quando  nonexprimituv 
■ inbteris  confirmationis  a fupst  iorefacla. 

20  Permutatio  bencficiornmnoa.rcfcindttur  remedio,  l.  j, 
■'  C.de  rifcin.  vendit,  " • 

» I 'Permutatio  exfola  inaqualitaU  beneficiorum  prafumi- 
tur  fraudulenta,  quandoper  eam  gratia  expeeiantfs 
omnino  perimitur.  . . ^ ‘ ' 

%z  Permutationemfraudubniam ditent, inaqualitatem  be- 
neficiorum plcr.i  per  duos  ttfies probare  debet.] 
p.  j Jndtcia,ix  prajumpuones probanda Junt, 
a24  Pernrutatio Binfictojurn  ex  inaqufihtate  non  prpfumii 
frauduUtiia,quando  .tjujua  iius  caufa  ajjignaripotejl, 
XyPestriafuacuilwetdulcijJiwacfi.  . 

^ Permutaeioprajun.itui  t'ra-’iduUriti:,quod  quis ptrmtti 
fatc,umeo,q^igraui/aorbojal>(ira!,  ' -.y 
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quo  quts  inoritur,vel  medicorum  indicio  moHturus  re 
pu  tab.it  ur.  ■ ''  • 

J2  Confinguinit.il permsstanf hem, fraudis  fufpicionem  ap 
getaduerfus  pe'mytationem  beneficiorum. 
^^Pennv.tanusjeuefhn fraudis fulftciomm  inducit.  ' ‘ 
j 4 Concordia  pernnitamium  beneficia,  arguit  jxrmutatio» 
nem  fraudulentam. 

3 y Beneficium  petens  tx  permutatione, an  debeat  probare  ti- 
■ futum permutantis  remijffiue.  . 

.Permutationem 

X fuifictfadam  fi  quis  dixerit,  id  ipfc  probtJrc  debet; 
,%  alleganti  t enim, & dicenti,  quid  iniuftc,lcn  non  ri- 
te tadu  inoirubitprobatlo  tcftcglo.inc..accuraror.. 
• in  vcr.acculator.  verf.  ite  negatiua iuris.  j.q.  j.  & vk. 
argu.cdudum.de  pr^fumpt.  & in  tlianatc  noftro  fic 
'coulultnsrcfpdndit  Anc.in  cof. } S >. licet  prtdic.col. 
2.ini.4.Vdiitcm  alleganti,  & dicenti. 

Vcauccmiuccurratuici,  cuius  partes  erunt  id  pro- 
b.andi  iocndxi  clh  qii.aplurcs  in  iurc  iJolbo  tradi  con 
icdura.sNdc  pri-limipaoncSiCX  quibus  bcncficioru  p- 
' mutationss.quc  quotidie  tepertare  noftra  in  vfu  cllc 
lblcnt,fraudulcnrx,atqiicdolorx cor,uincunt;in  pri 
Illis rcjofnaximam  t!*auuisGWpiCion2;argim  iilaco 

3 icdun.qn  quisf  permutat  piop.uc  beucficiuni  cum' 
tcr.uiihxccntm  iua’qualitas|fiaudc  pidumcrc  lacir, 
arg.l.rpadoBc.§.vli.&  ibi  nor.Bal  fr.de cxcula. tuto. 

4 ctcninvycnfimilcno  cft.qucm  velle  tpcrmut.irep- 
latura  cu  vicaria. c.qu  ia  vcriiimilc.vbi  icrib.  dc  prx- 
lum.cuiusconcluGonis  vrcnccafus  expreflus  inc.i. 
2.dcrcnun.in 6.nulia  namq.nriofu.adcre vr,vt  quii' 
quam  beneficium  multis  forte  cxpcnfis.^c  labori- 

^•bus  aequi  (itu  quoruficrari  debet , facile  fine  magna 
ca  iua  1'poterdigtict, VI inquit  Alex.  III . Pont.  Ma,v. 
in  c.fupcr  boc.dcrenun.  prxfatiincii  ex  nimia  libc- 

5 ralitatc4Vaus  prxIumat.komncs.S.  Lucius.ff  qu.xin 
frap.crcd.arg.ct  l.cx  mortc.cuml.lcq.&auih.ibi  po- 
fita.C.dc  p.att.conucn.huc  quoqj  pertinct,q’rcrpon- 
dit  Vlpia.inl.filixmcx.lV.Ibl.mac.vbi  pater  dbic  de- 

6 dcrat  tlillv  tmanoipatxca  Icgc,  q'G  ftante  matri- 
monio moretct,  ad  tcfcucrrerct  dos.  inodofili.1  fc*. 
citdiuortium  a marito,  nc  morraiiir  liante  matrimo 

' pio.xoniuluit  I-C.  nthilominus  patre,  babituru  dotc 
qiudiuortium,^  alias  nonitafacilcpiumiturin  ma 
triinonio.,  q>dcbetcfIcindiuidua‘con(uetudinis,  vc 
inquit  Imper.in  prin.rirdnfii.dc  nnp.vr  faClfi  in  frau 
‘ tlem  patri.s,g>  itidem  dicendum  cft  incalii  nofiro,  q» 
ille  dclccndcns  imaiori beqcficio  ad  minus , q>  non 
iblct/aciic  contingere, cqilcatuf  fad.tpcrnmraiio 
in  fraudem  cxpcdamiil.  fic  tradidere  Abb.  & Fcl.in 
d.cjquiarcrifimilc.nu.i.dcpncfutM.  adidcmrndcc  . 
' Anch.m  conf.iSs.incafuprxmiflbcol.ainu.j.vcrf. 
i.cx  dilparitatc,&  Parif.in  conf.  1 30.  ad  danonftran 
dam  fiaude.col.  t.nu.3.vcr.i.co'niedura.vol.4.idcin 
fcnfitRebuff.in  coment,  ad  concor.'Rcgni.Fran.in' 
r>.  volumus. lupet  ver.  v.acantia.  verf.  tertia  cbieftiira 
cfi  dc  coi  Ja.ac  lo.  5c)ua,in  trac.de  benefi.in  j .par.q» 

1 8.m  pri  n.&  lo.And.Gram.in  rcpc.c.vnici.  in-a.par. 
incip.licctifta  decretalis  n.i  3.  vcr.lcd  prodedaratio 
ne,dcrcr.pcrinii.in6.&tp  1’olainxqualitasin  valorc 
, bcncficioru  fit  pl'umptiofraudisc6mifl'xJnpmuta- 
tionc  in  fraude  expeditio  djctctmiuaucreD.  Rotc”! 
dcc.a.alids  ;6i.nota  prUmit  pnnitatione.in  fi.  dc'p-< 
lumpt.in  antiq.arg.l.dolus,C.'dc  rct.pmu.&  nos  lup^ 
iofipbi  MaJcardiiVOl.i,  Tt  4 dixi- 
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diximus  in  cond.  1 7 8 .in  ve rb.  bencUciO  nu.4,voI.  i. 

J,imitanda  cft,  & dccl.iranda  ha.*c  coclufioiVt  pro 
cedat,  qn  vnacqmrUa  inaiqiialiiatc  concurrent  ali? 

7 tconicduracjlvcluticoniundiiofanguinis.fcncaus, 
aut  inoibus.quo  proxime  morcrcturifccus , eu  adeft 
fola  ina:qualitas  valorisbcncficioruirrqniatncj^cr' 
inutatiocxhocfolonon  pradinnit  fraudulenta .•  lic 
dccifiim  fuitd  Dom.  Hot.  in  dccif.a.alia$  laQ.notn, 
quod  non  vitiat  permutatio.de  rcr.pcrmu.  in  antiq. 
permoti  authomare  Io.  And.  & Io.  Mona,  in  e i .de 
^cr.pcrmu.in  6.idc  ftatuit  Bell  a*  in  dccif.  i4~y.  plutm* 
lur  pcrnnuatio.qiiodciiani  vf  innucrCjTho.  Feft.  in 
dub.2  z.inci,  terciunr dubium,  dum  concludit , quod 
pcrmutatiodicat  fraudulofa  cxina.''qualitarcbcncti 
cioru  cocurrcntccoiundionfei&hoc  rcpctijtin  dub. 
do.ind.a.diccbaf.abhacctopinioncBcrit  Io.  And. 
in  c.audiuinnis.col.a.poH  nu.z.vcr.  & pdicla  factur-, 
de  coliulio.dctcgcn.vbi  Doc.  iia  coitcrlcritircdicir, 
vt&  voluere  Dom.  & Pbil.  Fran.in  c.Kcol-s.nu.i  i. 
de  rcr.pcrmu.poftgl.ibinn  ver. in  fraudi.argu.l.fiqs 

J donationis.d'.dccontrah.cmp,cu  tcuim  v4diiio,5c 
emptioapmutarionc origine  Ium plcrit.  1. 1.  in  prin. 
ff.eo.de contrahcn.cmp.  ficuttenet  Venditio  in  cafu 
d.I.fiquis  dbnaiionis.ita  & in  calu  noftro.qfi  vnu  ex 
benchcijs  pmutaris  clf  opnmQ,3caliud  tcnucjva  Icar» 
& teneat  pmutatioifi  ii6  lubfint  alia;  circ(ilUntia;,& 
pra:(iimptioncs.iftud  prattcrca  vf  /equi  Biiig.in  dcci, 
vlr.dcrcr.pcrmut.diccns  q»an  i'oladil])aritasin  valo 
re  bcncficiorufjt  lufiicicn^adiudic.lndatn  prarfmn- 
peione  fraudis, reminit  icad;no.pcr  lo.  And.  m d.c.  i , 
de  rer.pcrniu.in  6.  vbi  gl. rener  hae  opinionem,  iti 
dcc.a.ch  qiicda  pingiiisccdcli.i,dercr.ix;nrui.in  c.in 
de  dcfccnderclnlain  Fcd  dcSeri.in  rrac.  de  pinii.be- 
ncfi  q.40.5i  vlt.nu.s7.ae  lo.And.  Gamar.in  rcpet.d. 
c.i.nu.rS.vier  hisin  non  obfiannb.in  2.  p.ir.ineipili- 
cct.de  rer.pcrmu.m  6.i(icqtioq,(enfa:c  Abb.  in  d.ca. 

q. i  vcrifirmlc  nu.i.vcrl.puto  tn.Dec.in  conj'2  lo.vi- 
fopundo.cQl.;.mi.r'i.infi.vbi<lc  161  Doe.liiutclla 
tU.^dc  '8oi  etiam  dirit  Cagn.  in  l.r.col.nnhi  19.  fub 

r. u.S7.veri.led  m.iinsdtibiu  cllCdcrdcin.vend.Bcr 
tran.m  coni’ 3 1 1.  et  il  beneficium,  mi.t.vol.e!  Crau, 
in  com.iii.Dom.  B.ivtho!oma:us.  col.a.nn.4.  vctl.z. 
quu,3C  lo.bcliia.in  d.tt.ie.dc  bcnef.in  ?.  part.  in  a.q. 

1 8 .6c  Pct.  A nch.in d cotif. lio  col..’..fiib num. s • verll 
praeterea  , 5i.  3.  Ikq  loquiiri  Inni  oimics,  qiios ibpra 
inconclufioncc.fauimus  RvStit.  cnain  in  pra.M  be- 
ncf.in  tit.depcrniu.mi  4-.vcri.is.pta:!i:fnitiir,  perca, 
quae  ib;dcm  allegat  1(1  d.  conini.  ,;d  ccutor.m^. 
Volumus. ver.nofaiuium  di. ac  coij.nio. 

9 Himis  limita»io:ij.<^rar;odl,  qm  ai  cinbiol  lempcr 
ni  bciir-niorcm  pairem  dcbcmiis  .'liciinarcc  crtorc, 

Io dereg  lur.bt  j>r.vJumptio  f dt  facienda  in  mdioren» 
partc.vtcxcludamiiidclicta,  vtcofirmatideAirth. 

•Tt  ind.  conf.3S8.col.  vrt.mi.t  j.  & vt  Tatiusmagibv.T- 
Jcat.ij  pcrcar.c.  abbate  lanc.derc iud.jn  d.poruirem 
fieri  hxc  permutatio  ex  vtiliratc  & c.1,vt  lare  demo- 
^rat  lo.And.Gammar.in  d.rcpcc.i.in  z.par.jnd.li- 
cctnu.j8.ver.histn  non  ol)llantib.'&  Andi.ind.cof. 
3S7.nu.'?.  ver.  priTcrca  6i  tertio.  & eo  madseu  fola  - 

324  ina-qualiiasbcndiopru  nonvuier  pcrimitatione^ 

VI 5:  tradit  Mil-  itvrcpcr.  in  ver.  pmtuatio  no  reddit, 
en  ipfii  (iimatrobur  a confirmatione  tlupcnoriSiDp 
autafac4opartis.ttftc  Imo.ind.clem.  i.coi.6.nu.23. 
vcrf.qmd  fi  habcnsbeneficiq  tcnue.de rcf.permu. ac  - 
Pct.de  V bal.in  trae.  de  permu.  bcncfi.q.r  i.nu.  1 3 . <Sc. 
54q;/2.nu  iS.vcr.^dt.quent.quiatamhoriTasfupcrio-  ' 
ris  pur^t  omne  viriu  f furu.§.qui  iullu.ff.jdc  his,  qui 
no.infa.dc  c.nifi  cflciit.de  prxbe.vt  au  Dee.  in  d.cof.' 
aio.col.^.nu.j.  dcantccuin  Anch.  ind.coni;  sSs.m 
fi.nu.  rd.ium  eti5,  quia  materia  hic  cft  odiofa;  ideo 

f5  tdceadaieconftarc  debctiuxta  ea  „ qui  traduntur 
abInno.in  c.lupcr  hisdcaccufa. 
y emm  t Fc].in'd.c.quia  ver1iiraiic.col.94n  fi,  fub 
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nu.3.dubiracd^co,quodin  limitatiorrcdixiiniisiCx 
fim  Dominorum  Ror.  in  d.dccif.2.  alias  /?9.dcrcr. 
pcrniu^ncmpc  cxfol.a  insqualitarc  vaioris  benefi* 
cioru  permutationem  non  prcliuaii  fVau  Julcma.pirt 
moucturq;cx  dccilioncd.  c.quiavcrilimile5<.ci»ni 
^ Fcly.traalu  Burgof.in  c..cu  caufam.coi.vlr.co  rit.de 
rcr.pcrmu.pcr  tcx.in  c.quilitu.co.  de  rcr.penmi.  vjil 
' tcx.vidct  innuere, quod  permutatio  fiarex  eo,  quod 
1 7 perfonisfexpediat,  non  anrcnvcx  piofedy  amnia- 
ruih,quam  relationem  inquiitnt  Rot.ibi  airignare. 

JS  'Sedhisnon  obllaiibust firma  remaner luinratio 
nollra.  nec  vim  facit , qrdf  it)  d.c.  quia  vcrifimilcdc 
' piifumptio.nimimm, non  praliinii, quem  ^'ellepci,' 
mutare  pingi/c  beneficium  eu  m tenui;  qih  vbi  certo 
' apparet  ira  fuiOcpcimutaiiuncm  fatuam,  fi.irmisccc 
io,ncc  cx  hocprafumit  fraudulofa;  ita  declarat  Plii 
lip.Fran.md.c.i.col.'$.n.ii,fup  glo.in  ver-in  fraudf. 
de  rer.  perniu.  in  6.  lubiungenshoc  tenere  Imo.  pofi 
Flo.in  d.c.quifirum.circafi.dcrcipcrmu.  & iii  hanc 
’ fnlanj  rcfpondit  Dee.  vbi  nonullos  cpncordcscjrat, 
ind  conf.2io.cbl.3.nu.5.  q>c(iam  mu|(ialij  tradidc- 
re,q>llipra  inlimitationerctulimus.Qtiodvcroin- 
quinnt  Rot5  tuailcilla  ratione  de  protctfu  anima- 
ru  ,ommnofalfnm  cll.null.a  enim  ratio  huiufmodi 
adducitind.dccif  2.ali.is  lap.vt  Icteri  meridiana  lu 
ce  clarius  apparebit.  Sc  ita  contta  Fcl.fequiturillain 
dcc.Io.Selua  ind.trad.  dcbencf.q.iS.par.?.nu.j,. 

Secundo  Joco^ortclulionc  nollra  limito, 5c  dccfa 
ro,vtlocu  habeat, quantiim  ad  lurrcprione,  qiii  fic-  - 
rct  de  valorc  Summo  Pontifici  ad  induccndu  cfi  ad 
conccdcndii  eonlcmlim  riuicpcrinutanoni:n.a,^unc 
ipiurraiio  t iiiiqualiiatts  benefieforij  eu  pnfumatur 
f.auduienia,  facir , <p  gr.iria  fit  furrcptitia , vt  tenuit 
Bul.ind.tcad.dc  pmn.beiief.in  z.par.q.  2. in  fi.  Iccus 
quoad  piciudiciu  ex  pedantis,  Vfl  habetis  gratiam,  • 
qui  vultiinpugnarcillampcrinutationcitanqfada 
in  eius  fraudem,  quiafucrir  permutatu  bcncficiu  re- 
nue eu  pingui;  nam  tdnclbla  inspqualitasnqnarguit  . 
fraude,  Scldcmquantu  ad  illu.qui  pcnnnfanit.qu» 

20 in  permutationibus  bencfidorfi  \ non  habet  locum  . 
remedium. d.l.2.Cxic  felem,  vend.iuxia  kmrcnriaia.* 
Pct.de  Andi.&  Jtn.o.in'c.et'i  caufa.  dccmpr.Sc  vend, 
liect  ibid.col.pcn.  coiitrariuiti  lenierit  Anj.  Burg.Jc 
antceii  Bahind-trac.pcrm.bcncf.ih  2.q.2.par.iu  lin, 
tamen  coi  conlcnfu  tradidere  feriben.  inpiuutatio- 
nebcucficior^ii  non  habere  locum  f-dioiu;  ex  reme- 
dio u.l..'..C.dercfcin.vtd.vrapeir^  tcnctTanthalco. 
CalueriUsde Crema. md.l;2.coi.|uihi  J2.nu.  i28.ia 
falLn. 29. d latius DcC.in  d.conl.iio.col.pc. fub nu. 

* 8.V  trf  3.  er  princip.3liicr  vbi  de  * coi  opinione  ccfta-  ■' 

’ tur,5c  hane  etiam  ’ communem  appellat Cag.  m d. 

■ l.i.eoi.i9.fiibiiu.S7.  vcrf.lcdmaiusdubiunicll.  vbi 

* late  de  hocv  de  priushisid  voluitBal.1bid.coh9.oo.,  * 

Z2.verf  fcd  quid  iiladio.  , ' 

Tertio  humabis, ,5;  iniciligcscandeconclufionc, 

2 1 VI  non  ,pccdat,  qn  gtaria  f expedantis  ex  rcnuncia- 
tione  per  permm.itionc  oToo  non  pcrimit,puta,quta'  , * 
potciar  accepta  re  ali.tni  fwibcnda  propter  claulula,  ' 
, q duxerit  acceptandam  pofitam  inliteriilccus  veto, 

)'  vbiagjtdcpci;unpiionctotalisiutls.a'rg.c.Vbipcri* 
culnm.de  ckc.inb.&ml.i.S.fed  fi  quis.tSdcCarbo. 
cdic.nam  tfic  ex  Iblainiqualiratepf?fumirurfrqus, 
dt  itaelFiruclligendu  d.c.a.dc  rcnun.in  d.l.filii, 
liici.iV.fol.matr.prout  colligmii«x  gl.ind.c.2.fupcc 
vcr.proxime  vacatura, fic  aperte  tradit  lo.And.ind. 
e’.  i.nu.6.ciica  fi.de  rer.  pcrni.in  6.  quos  fcqmtur  An- 
cha.in  d.cof  jH  8.coi.z.lub  mi.  s-ver.  rclponclco  igi  t. 
iia  limitas  d.c.qa  vcrilimilc.col.  i.liib  nu.  i.ver.addc 
et  no-cOfiliu-ac  lo.dcSclua.ind.trac.bnfid.q.r  S.lub 
’ «u.i.vcrf.iract  coluluit  Pc.de  Anch.cums limitatio 
ne  ambo  fingul.arcpiltant,&appcllat.6t  jptius  his  ita 
tradidit  Imo.ind.cap.ztdiccnsjfc  feraci  ficallcgalTc 
iQf%CtO;UcctDo*ibi  dUtctccucAtt&idcomprob^iuit 

Getn, 
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Ccm.tnd.c.i.col.s-nu.az.vcrquia  n habens  pipgue 
bnfidum. dc  rc.pcrm.  in  6.  vbi rcfcrr o!a  dida  circa 
hoc  Io.Aad.ibi.&Ib.And.Gam.ind.rcpct.c.i.  in.i. 
p.jncip.licct.nii.i9-vcr('.ad.c.2.dc  rc.pcmiu  in  fcxto. 

<^iarto dcdarada  cft concludo. q’  vtcxin  aqii.ili 
1tatcrcdditu!>bcncficioru.ar«uatfr.iudulcra  pinuta* 
;iitio,ncccirccll.vtdirpant.is  t vslorisrcddituii-pdiios 
tcftesidoneospk-ne  probet  1 lici)ti4cquiiitfciup  ad 
hoc,vr  aliquid  iulficiat  fad  plunrprionc,  vel  indicifi 
fkcicndu.  vt  docuit  gUn  1. vlt  in  veri',  vcl  indicijs.O 
fam.crcif.dv  quo  plene  Bar.  inJ-vlt.  ft.dtquxft.  vtm 
hypothcG  iioflra  lerpOdir.  Anch-in  d.col!  sss.  coi. i. 
nu.5.verr.&  pnmo  ad  primum  .fi  eri  d poller,  vrrun- 
que  bfificiu  fuillea:qualis  valoris.ivt  patet  ad  fensu .. 

Qtiiiuoniimdcciarei,  vriiulia  pemtus  cx  hmoi 
dirparitateredditufi  boficiomm.  fraudis  psu  ptio  ruc 
34  oriatur, cufc.x  aliq^iacacoaGarc  pot  pcmiurationc 
bcncficjj  pisgmscutehui  fintlc  fatla,  \ t dccidu.Ab. 
in d.c.quia  v^imilc.col.a.n.  t.in  fi.de  prxsO p.  velu 
fi, quia  116  poterat  (cemt  morari  in  beneficio  pingui, 
arg.c.ad  fiipplication^ .de  rai 1 1.&  e.  pa fio. aJis.  7.  q.  i . ‘ 
&dicirurc«  Aochaciponibjtiid.eof.  lii-  cbl-Mub 
im.  j.vcrllpatterca,&  tcffio.cu  bencficiu  optiniu  ha 
bebat  curam  Querofam,  vdiJiud  onu?,  cut  permut.i5 
non  erat  par,«pofeqad.3tfciicx,.5cbrificiu  modici 
valorisparu50ftu$hfbebatiqd  fotteerat  bencQciu 
^mplcxivd  pcrloiia  fila  etat  viiliorin  aho  Joco , ea. 
icias.7.q.i.vt  incalatli.jpecte,4upqua  cofuluit  An. 
in  conf*i79'  qna:ftio  propommr , aut  qn  benefici  lun 
tenue  erat  in  patria  cedetis,  optimum  vero  c.xtra  pa- 
tri3,autinvrbc,  de  patria  impuhtcuih  oid  permutan- 
;X5  du, etiam  cutn  modico, ipfafenijn  patria  cuilibet eft 
duleifiima.lqui  liabcbat.in  pnn.lKde  1. 3 . 1.  lupucor. 
C.fi  fcr.expor.vcn.  iuxta iljud Pocix-, 

A’  ofoo  9^^  natate fblum  dulcedini  cunilos . 

DucsfjO' immti/iores  nonjimtejie fui . 
impium.n.cfi  cuihbcr  patria  ruarcimqucre,vt  aitgl, 
in  l.vnica.in  ver.dcmoAraucrut.C.dcuiia.tcli.  emi, 
.JUS  habi.u>alu.li.io.  vbict  Rtbuf.cii  patria  originis 
sdpcrcelcateflc  maior, teilcAccur.in  l.vlt.  in  ver.io 
Iralia.f  .rifcr.cxpor.vjenc.quclequitBailml  exeeu- 
xorc.n.jo-C.dccxecti.rciiudi.  vclaliisliiiulibuscui' 

^ 6s,qbusfrausexcularipollit.qujscas  plene  prolequi 
IUI  Rcbuf’iu  d.cuine.ad  c6cor.rcgiu.fran.in  i>.  volu 
jnusiu  vcrC.vacatia.vcif.quaTO,  quomodo,  exeufent 
jlla'conieclurc  (de  coiiatio.  vbi  piuriuiasaliascnu- 
jncrat  . 

VfgCntiniHia  cfi  et  i.l!a  conieciura  fraude  pfume- 
^6di>vtexpcdai)ti  via  prat ludar, qntquj^pcrnmtatcfl 
co,q  e,raui  moi bo  Ja bor  a t . v t ^ba  f ex  d.c. i .dc  requn. 
in  o.tic determina II cie  Domi  RoMnd.dccil.t.aliils, 
361  .nota  pi jefuinitm,  de  piaiumption.  in  antiqu.  & 
plene  refponditOMrad.iixcoiif  ^24.  fadum  falcelh 
Dominus  noAcr  Papa  Clcmens.eoi..?.  n.ti.  vcrfis-rc- 
ntmeiatio  fraudulenta. vbi  tpuLta  t^c  hac  cc.  ad  idem 
indere  Anch.in  d.conf.sSs.col.vk.lufa  nu.d.  verf  ite 
^ocft  vcrifimilc,&ind.conf.iS8.col.24n.j.vcrfi2.vf.' 
Sarb.in  c0|*6o.pri^c!are  Icriptucrtin  pri.vol.4.Parifi^ 
;jfid.conf.i  jo.nu.4«vol.4.&  Cra.ind.cofSi.  tol.a.n. 
S.vcr.qiiod  autem. idem  videtur lenfifie  Bald.io  cof. 

3 ^i.prcmittcndum  eft  ad  emdcntia.in  fi.hu.  4.vof,a . 
Ac  Soc.inconf.5  j.m|ror.col.2.iubn.4.veif.  piaitcrca. 

. V0I.3.  apemtrime  vcibidtradiditRcbuf.in  d.com- 

fncm.adcGncor:§.voluimisin  vcrf.vacatia.vcr.i.cft 
dc  collatioHic  oes  fdrc.quos  fupra  in  prima  limitatio 
ttc retulimus:  dcplurcsaliN  quosreceniuiniusmd. 

concl.,t78.nu.r.aitu  fcq.vol.  K-  ' 

, Prxlumptiouem hacpriinodctlarabis‘, q> aidhoc,.- 
vt  cx  a;grituditie  per  fiiina  f permutatione  fuifle  fiau- 
17  diilcnta,qrauipo|  ntxclhr.ii  fit  allt%arc,^  barc,&ar 
tn-ularc  mpibu  iplufn  liiilfc  gnaiic  TUvlicio  mcdico- 
iuhi,vuiotuni,vli.  il..:d  1.  luirde  fic.de  aperte  dicitur 
in  i.£cmcl.C,  dc  tc  mih.ii.  10.  vtiiac  uiorbi  grauitate 


ncccllario  requirit  tcx.in  d.c.a.dc  rcnun.in  d.adco,vC 
. non  faris  efler , 'etiam  fi priefumcrctur  morbii  huiuf- 
modi  fuific.nifi  aJlcgctur.arg.l.fi  adultcriu  cu  incefi;. 
S.ide  Pol  i ioni  ft.de  adui  t.  vt  de  .notorio  dicitur,  quia 
?S  non Ibflicit aliquid cftcf  notorium, nifi allegetur, yt 
notat.gl.in  hoc  ting.in  clcmappcllanti.in  veri,  alias 
caufas.de 3ppclla.&  lo.  And.  in  c. 2.  fup. r.  glo.  vt  li. 
non  contift.&  in^c.<.nu.2.dc,appcllar.vtin  jropoii- 
lo.noftro  confuluit  Anch.in  d.conf.  j8s.nu.6.ac7.^ 
fol.5.fub  nu.  lo.vcrf.non  obftat.  fecundo. 

Secundo  intelljgcs,  venon  folfi  prtibandu  fit  egri» 
ludincm  fuifle  grancm,fed  trprpculdubio  debeat  fi- 
apdcs  fieri, illaf  adftfiflcjllo  temporis  momento  i pfius 
- permiuationisificri cnihi  potcft,vf pCTqiulapsmanc 
nulla  adiicrfa  valetudine  laboraucrit,&  vfpcri  graui 
ter  xgtoraucrit , vt  experientia  optiqia  cuu  magiftra' 

c. q  lir.de  cfcilio.in  P quotidic  nos  edocet/  6cadmby 
VQ  net.xonftar  aur,q>  vbi  res  cftj  cx  hora  variabi|i$)&  di 

uerfus  emergit  cftcftu.s, der  capitulari,& ^pbati  deho^ 
ra  lpea(ica,vt  rudit  in  l.fi  fundus.  S.fi  duo,  ff.  depi^^ 
lu  c.ducbus.acrcfcri.in  t5.arg.€t)ruA]fcripfit  Baro 
inl  tioiolii.S  fcdvtprobari.ft'.dpopc.np.nun.&in  1. 
Jibelloiu.fl'..dcaccula.&  iucafu  noflrdita  rcfpondit 
Anch.in  d.conf.  381  .coI.2.n.4.5c  plenius, ac  latius  iii 

d. coiif.  8.C0J.  ?.nu.6.&  fcq.A  coi.^-fub  nu.  i o.yafi^ 
non  obftat  quo.d  pnmo  diotur.Co  ncludcndu  igitur 
cll.cx  Anch.in  d.conf.sss.vbidofte  plurima  aha  iiy 
Jhac  permutationis  materia  tradit, allcgandu  > articu- 
Jandu,(Sv  prob.indiim  efle  mo:bum,S:  fuifle  giauem, 
qjisadfucrir  tempore rcfigujuonis ,3c  peinuit-itio- 
riisialioquialtciocx  hisretjuilitisdcfieiciuc,  no  pbti. 
ncb:r.quifitagct.huncfcfeir,&.lequitur  Ribuf.ind.'' 
S.volumus  iier.i.cft,6;  lo.Sdua.ind.tracl.de  benefi. 
in  3.p.q.iS-nu.i.infi.ucrfi&  lubdifi  de  quo  plene  pq: 
Baib.in c.iu  pu/cntia  nu.? X.cum.leq,  do,pi;oba.  , ^ 

JEa  ucto  Ili  cafu  noftrodicitur  granis  ilj-itudo.qua 
^1  doigcrfcx  ca  morit.urucl  ubi  per  medicos.ucl  om  ^ 
muniter  alios  praliimcbatur  moriturus  cx  illo  mor- 
bo,ut  author  cft  Alb.ind.  1.  filia:  mca-.ff.  fol.inatr.cui 
accedi  tRcbuf.  vbi  (uprq.  • . . v;  - 

32  Pretcrcacofanguinin^staugcrfr.iudirpOTunipfio 
nc contra  pcrmut.itionctn.ut dccifum  cft  a Do.Ror. 
in  d.dccif.a.alUs  3<5i  dc  pia'fump.in  antiq.  & ita  tn- 
dit  Anch.in  d couf.3  8 s-iu  fi.Pari/.in  d.conf.150.  riU. 
8.uol.4atqiRcbuf.ind.praxi  bfili.in  tit.  depermur. 
n.45  .&  in  d.S.uolumus.ucrf.  fecunda  conitdura  cft. 

&Crau,ind  conl!S2.nu.5.ucr.7.aig;uitut.  &I0.  An. 

Gam.in  d.rcpcr.c.  r.iii2.p.nu.20,tlc  rcr.  petm.  iii  <>.& 
uosind.coucl.r^S.im.6.uoi.  I.  .Z" 

> Plurimum  dipni  poicft. ad  argutdam  doliconic- 
^iiloram  illud, quadofpcrmutans  eflet  uaJdcfcncx  uc 
ijdem  Domini  Rot.dixcrcindicl.dccif.2.utrcfp6dic 
Baib.in  d.conf.6 -.in  ptin.uol  4,&  Bcrtr.in  d c6f.jt  i. 
u.2.uol.2"atqj  Rcbuf  d.;§.uolumus,ucrf  lexra  eft.^ 
^4  Concordia  quoq,Tcutc6uentio  inter  patksdcno- 


,col.2.nu.io.uoi  4.&  Reb.in  d.  praxibcnefi.intit.de 
permu;  nu-4’.  Plurcs  alias  fraudis  conietluraspate 
Jc^or colligere  poteris cxd.Pqtifconfi  30-  & a Re> 
baf.ind.tindcpcrmu.n^2.cuni.plu.fcq.  & ind.S  im- 
lmnus.m  glo.ult.ubii  i.tcfcrt  conicchiias,&nos  in- 
finitas jVPpb.rcccnfuimuslu  prain  conci . s j i .in  uct. 
dolus,&  in  CpficJ.5  }8.in  ucif.dqnatip.uol.t.!&  in  cO 
cl.S i s.in ucrfir'^us  uol.i.  ' s”  ' « '■ 

75 ' An  autcm73gcati,& petenti  beneficium  et  eaiua^ 
permutatiofiisrufticiait  probare  dc  poflcirionc,&:  tc- 
c putatiobceius,qui.pcrraptauit,  & anneceflcfit  docc^ 
ic  dc  titulo  eiu5,qui  fecum  pcrmutauit,mfia  difcuii^' 
iimsiu  ueil.u(uius.iil»i  uidendum,.  ^ •,  ► 
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' -lofephi  Mafcar^t 

[OVCLVSIO  MCLXKVl. 

A R G V M E N V V M. 


JS  Prioritat prebaltfi'  ^qU ^liqaidprfciitre  d^t. 
3 9 Ttfian:int!i,i»  qm  co^fari^ttinnp^upirtutj  miferabihi 
i)ifuiittifimtypr^ftrturUj\amet2io  alias  pias  canfis 
' ■ ja^o.  ‘ ^ ' 

Pia  caufa  in  quibus  caflbus, quoad  proba  40  'pjtifja  ncsnwjtimdb  vno  non  dtbmturab  cturfuhfli . 


tiones  fit  priuilegiata . 


intn. 


SVMMARIVM. 


< 


41  UdiSiumadpijscaufasabvnOyabeiusftibfututo  'rcptti- 
! tutnprafuMitur , • 

• 42  'Relisum  ad  pias  carfas, a Jic:/ndogradudsbelr/r,ctidJi 

j Piacaufafempcrhabetprojiprpfuinptinritm . prtmus  gradus  adtutrifftcnndo  e xclufo. 

Q,  Ttfiarainta  ambigua  ad  fauowupia  caufd interpretari  43  Alienatione  rcikgatp  prpfumitur  reuocatum  ligatum  '. 

debent.  44  J.fgatum fadh/m pia caujf,  alienatione rcikgateprpjrf. 

.5  Pia  caufa  reliSispn pro  anm.v,ijrm\fporKp!{t(itoriim  "utilur  rtuocatipn . ^ ‘ 

rtUnum prafnmitur . 45  T eftalor alienans domtimdn quamandamratjieri  ecde 

'4.  Pia  caufa  religa profciunt  ad  retnijftdntm peecatorum.  ' aliam  emens, Vegalum  reuarajfe  ntiprpfumituri 

ep  Anima fua  magis.qujw  cpteris  vKumquemq;pro/pictrt  Jed in  domo poftea osjpta  eccUjiaerit  conflruenda.CoH' 

‘ volutjftp-rafio/titnr . ' ira  io:d.nu.e^ft. 

^ ‘Piacan/a  vulgiiriterfuh/litiita  ,per  lacitampupillarenr  47  Ligatisgeneraliter  ademptis,  nd prefumuntur  adepts  b 
excludit  mairet»,ls' cur.  ihid.  g.}ta<adpiascaiifas.Contr.nu.Sf%. 

'*j  Ttilatorprafumitur  tnagtselsligen  animam frsain)qud.  ' 49  Legatum  fa^htm  pip  c.iuf,etia7n fi  in  teftamertto  cancH^ 
vxorem,  „ ^ 


S Anima  cunidis  reh.ipt ptrfhnis  anttponend.i . 
p Onus  fauore  pia  caufa  prafumitur  iniunSlu  ilH , i quo 
alias  non  prafnmitur.  ^ ' 

;>0  X (Jlamcntumf.tfhtm  ad  pias  caitfiSjC.rnl  omni JrMtdit 
X'  S'fal/stasisfufpicione . ' ' 

)l  I jT  efanuntum  ad  pias  caujas, etiam  votis  inufitatis  stfcri 
ptumfujiinclur.  ' 

fl  2 Tejlammtum  de  iure  ciiiili  .liam  ad  pias  caufas  fa^uni 
non  valet,niji  eumfeptem  hfibns . 

93  7* ejlamcntum  cum  'duobus  tcJlibusakb/aUsni,  de  iurcu 
- canonico  zmkt  ad  pias  caufts. 

•14  Mulier  in  te/lamento  ad pias  caufa  uJlis  iffe potefl . 

15  Psa  caufa fauorefolum  ius  naturale  canfideratur  . , 
fS  Tifiari' qutm  z>olusfe  r.d piat  taufa$,sxfokmnitale  non 
adbibi 'a  colligi  pote  !ip 

ly  7 eliawentUM,  in  quo  nliSlumcfl  aliquid  confanguinco 


ktum  rq>eriatur,reuccatum  nonprpfifmitur , 

50  Legatum aii<c»atum,iy pofxea atefidiort  redemptum f a- 
stCTCpiicaufp  reuiuifat  i , . 

5J  7 eftator aliiriadorti>i,cx quaz’oluitlegatuf<diii, legatu  ' 
rcuocajje  prffumilur,firem  adiecerit  eade  oratione  cii 
■ ' hga’0.  f.iUtt  tamen  in  legatis pqs,vt  ibid.  vu.  5 2. 

yj  J'‘und:is,c:ausfru7}uscetditoriadfolutione  ajfsgnatur 

• Lypott.uc.nus  non fhpfumitur.  p allit faiiore  ftip caufi, 
z~’i  ihsd.  ntf.  ^4.  " 

5 j /•lodttsaduiJuslegSrO in  fi:ioreeiui,eui relinquit,  prp- 
ftmititr  contineri  in  fe  t.iufam  impulfiuam,  adeo  quod  . 
non  efe  neccjfe.prfftare  cautionem . ^ 

56  Modus  appuJitusUgatopif>}prpfumiiuf  in fe  continens 

caufam  /inalem.  - ‘ > 

57  Ca'fi fik.itis.fauorepigcaufpfmperprpfumitur. 

5 8 Vci'i)a  enu.icianua  fauorepip  caufp.probdi  ac  difpon&U 
in  cOKtraclibns,qu.tm  in  zilttmit  voluntatibus. 

paupm,Ji.iliUrvakrenonpot€jlfujhneHtr,tanqititm  56  yerka afinta:oria,fy generalia, nihtldifponunt  ; 

fiTlumadpias  caufis . . , ' ~ i^odlimitaturnonprocederefauore  ptf  c.tufp  ,vt  tbide, 

”18  lnt(rpreiaHofempcrfackndaef},vta7Jusv.tkat  r fstun.-o.  ' " . . / '■  f 

19  Canc.ilata,ekl'.ta,aut  snducla  in  lejlamintOfConfulto  c.t-  61  Libertas  rcUdlaprffumitur  .fj tefintor  dixerit  f ruo,  Jcto 
etll.ita,atquedcklapr,elumuntur . • quod  hpresmenstibi  gratiam  refret.  _ . 

SLf)  Legatum  a,l pias  c,iufiscanct}ialumi>ttef}an:into,mcd’  62  cfonf jjio,  qua  altas  nitiilrileuat,J.iuors pifcqujp  pro  *a^ 

Jutto,ljnondidUaovera,(anc.tia(uni,d(:linduihiULLf  ttonsm inducit,  ' ^ ' > '=t 

6 prafumitur.  . • • , (^y  Qotifff oeXtr.siudKialis.ftittirc  pip  caufa  probat  &co- 

6.1  PriontaSjirpoJlerloriias  f tuore  pie  c.iufppyafwjuiur,  fientipepiudi^at . /•  1 ' . 

prout  tpfptae.tSefpm.igis  conducit."  ■ > ' 6.^  ConfJ/io fafiaabfentt  parte fauorepipcaufpprob.it. 

2 a Ptfcus,(J  ptac3uj.t  aqiuparaiTttsr . » Pipc.i.ijcprnmittent,  Deo  promittere  videtur. 

In/lritmHuftl.it  ij  Dccforishgtris  inpubliioftidio  oni-  66  Ums  :ji  c^iqleepSi  d'"ji}\snuUo  modo  dici  poteji. 
nibuSi''  ^ 

14  Dotis  i 

a 5 *P  iaaauja  ..  f..../.... . ....... .... ....  ........ .... ....  ..u.  .j  ^ , .. ..  »» .-.j  • - --  . 

fet  in  poJJifso>ie.Cuntr.n.2.<). 7' olhlifr  illud  patra, n.x^,  , 'fadH  vsm  debiti  cinf.jJ'aiiddnqitam  parte prcJesitejuiJ 

I7  Afior  ad  bacvtabtimatdntentiuhemfuam  probare  itat.  - fHacceps.va.  ' '' 

a9  Prafumptio  rekuatabonen probandi,^ illud ira»\fu~ ' ^9  Insiruwenta inificem pugnantia fireperutnt:sa,prpjer-^ 
diiin  aduerftrwM , " ^ ‘ ^ ’ tuf  id, quod  piam  cattfim  tuetur . ..  ^ 

7‘tjl.iment:tm  fiituta  ad  pias  caufas, mtelUgitur  b.lbere  70  7 efamintum  ambiguis  .propia  caufa  interpretandu  ejer 

claufulam  derog.itaii,tm.-K  ' 71  Trobibilagtmralit.ralienaihnc,nonintclltgitur probi- 
ti Pralaf  us.ftccnliatantf  promotionem  bon.'ebabuife,^  bita.id  ptascmfts.  . - rr 

ciusbaredei /int  inpojfe//ions',praftimehir  ix  bonispro  ^72  Pignmfiuitiffptaceniecrtddtorcadpiastaujaialtina- 
prijsnonecciejtaacqiiifiuife.  ^ . - . , ‘ v ium,abeortmiifumprpfumitnr.  . . 

g^iod  tamen  declaratur, jfi  omnino  conflat  cii  bona  habi/if  7 J Legatum  recUfie,  vel  mifer  absbpcrfonp  peffumitur  datu 
fe  tempore fua prorhotionis,vt  nu.^z.  ' ' . ob  remij/wnem peccatorum . ' » , 

Ji  Pojfidens  tn  dubio prp ferendus  tjl , ttiamfi  contr.i  dotem  74  'RjUilum.  ad  pias  caufss  proficit  ad  remiffJonem  pcccalo. 
agatur.  ..  rum." 

Quod  declaratur  procedere  quemdo  agitur  inter  altu  prs-  75  rAnimamfuans  quifquemagts-,quamcpttradiugert  prp' 
uikgiatum.pi4tafiJeum,(D'elotem.jtt«squ.indoagtiur  fumitur.  ' ; - . » j,  . 

inter priua:um,iy  dotem, vtnu.^j^  , qS  Pia  eauJatioTi  habet profiprpfumptionem,  quando  < — 

55  Pia' caufa  non pr(fundturprioi  ,quddQ  de  altiriusprio-  contrai  io  apparet.  • . 

retate  conflaret'.'  ■'  T7  Ptf  caufpprftextu  non  debet  alteri  iniqua  conditio  inpf 

16  Prioritasprob'atur  ex  ordine feriplurp.'  , ri,if  iniujlitia  committi . . ...  . 

1 7 Prior  it  as  borc  fi  probata fit, vel  certa  Vora , qua  aliquid ' 78  DiJpofitio,eliamfi  agatur  defauortpsf  cauff  intellsgitur 

gejitm efipttuatusetianf contra ptaeaufauf  Obtinet , devnicotantfnta&u. 
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De  probationll?. Goncl.  .MCLXXVI*  - ??4 

Gum  in  exteris  otjinib.rcbits,’ 

* VrCtU  IcC  vero  ctiam.quo.id proba 

tioncs,<Juam|)Iurimis  vtOturprinilcgijs.acm  primis 
illud  maxime  generale, atque  infig'ncc(t  Quod  pro 
I piatcaurarcmpcrprxrumitur.ita  cft  tex  in  i.lcgc  Iu 
Jia.fF.dp  mannmif.  vbillcrmopcninnus  tcribit»  tefti* 
bus  hincinde  pariblislibcrtatis probationes pra^ualc 
rc.Qiiod Spcc-ttion  1'olu  in^libcrtatisc.iuli.s  ,lcd  2tin 


omnibus  rebus , qux  pietatem  in  le  continet  locum 
habere  exiOimauit.  io  tit.  deteftib.  S.lcd  pol>quain 
de  tefiib.  vcir.rcd  quid  fi  cOtingar.  Idemq,  ait  Rom. 
inauth-  fimilitcr,  nu.;8.C.adl.FaIc.  vbi  ad  id  allcg. 
gUnc.cx  fitctisjcxt.  de  proba,  vbi  fd  er  tradir  Barba. 

^ in  c.in  pr^lcntia.co.iit.  ^ hoc  idem  tenuit  Corlct- 
in  fuis fingularib.  in  verb,-  Pia  e luh,  incip.  in  dubio 
flamus.vbj  ad  id  ctid  adducit  D.vl  in'Ca.in  prxfentia. 
de ptoba.&  in  c.cu  iura  partium.de  rcgu.iur.  lib.<5.& 
Jn  l.contra<2us.C.dc  fid.infitu  & in  e.  DfioGucram. 
iT.promptiorcS)in  titulo, hic  finit  lex  Corrad,  deinde 
incip.conliiciu.Idc  fentit^ipfc  Bal.in  c.i.ad  fi.de  eo- 
tcnr.inrcrrac,&dqm.&  in  c.vlt.col.».dcrciud.&in 
J.i.ubi  id.nntcillu  ’di.xit  Cin.C.  dcefii.Atich.  quoq; 
in  conf46.incip.  prima  facie  vidcrcc.feribir  in  dubio 

. prxfumcndum propia  caufa,<Scrcfiaincntat  ambi- 
gua pro  pia  in  cjufa  interpretari,  ad  ■q’  communiter 
allegarilblct.l.funt  pctfon?.  ff.de  rdig.^cfiimptib.fu 
‘ncr.lmo.in c.in plciuia-dc proba.  Rom. in  1. lenium. 

& ini. peti. Cqui  tcfia.fac.pofCuma.conf.io). Qnx 
da  domina  Lucia.col.  j.A  icx.corfiiat.Vifbthcma 
tc,col,j.vol.i.c61.;i.fupcrcoiucmoru,col.7.&  coi', 
jpc.plura  narrata  1'unr,  ad  fi.lib.6.  & cbuf.  204.  Hoc 
capite  pcrfpcctisvctbi.s.col.J.vcrfrurfusdato.co-lib. 

* <5. & Icnbuiu  * coinnumiccr  DD.ini.  i.C  dclacro- 
' ^amR.EccIcf^c  id  etidm  late  probat  Cur.  iun.conlil. 

* js.nu.7-ubt  dicit  hancefle  vCraimSc  * cocm  opinio- 
neni.f.icit etiam  prohaccommuni coclu(ionc>quia 

5 quicquid  relinquitur f pix caulx.prxfumirurrdidu 
proanima.A  rcmilljonc  peccatorum.  Abb  eonfin. 
coKz.VcrI.Non obft.it.vol.;  Nar.conf.t24. num.ij. 

4.  Vndcrditfla  f ad  pias  caulas  proficiunt  ad  rcniiirio- 
jicm  pcccatomm.c.animcdcfundoru.is.q.i. Alex'. 
con(i209.  nu-s.vol.2.  Igirurpiacaufacatcrisomni-^ 
bus  cft  pijeponcnda,&  proca  magis, quam  proextq* 
ris  perlonis  cfi  prxfiimcndii  ••  pixliimitiircnim  vnii- 

3 quemq; libi  magis, X animx  f lu^,  quam  extefis  vo- 
luiircpr(ppiccre,arg.l.2.C.dc  patribus. qui  fif.diftra- 
xc.I.prxIes.C.dc fci ii.de  nq.c.cum  infirmitas.de pcii. 
& rcmif.l.lanciinus.C  dc  iacrofcccl.b.fiqui.sJde  prx 
ditiis, in  fi. in  Auth.vt  eum  de  appcl-cogn.  Caft.in  1. 
precib.C.dC  impub-3c  aiijs  lublbt.Aicx.ini. z.nU.}6. 
ff.d  e vulg  (ubHir.  A ng.  in  d.l. precibus,  curia  pluribus 
alijs  addu.pcr  Mantica,  de conicG.vIf.  volun  lib-V- 
tit.  r j.nu.34.&  fcq.vbi  poftprxfatosDD.dicir.qu6d 

6 pia  t caufa  vulgariter lubflitiita  pertaeitam  pupilla- 
rem  excludit  matrcm.Rarioncm  redduut  DD.  quia 

7 tcRator  magispr^furiaiturdilcxillctanimam  luam, 

8 quam  uxorcm,cQ  anima  f cunifLs rebus,  & perfonis  ' 
debeat  anteponi, d.c.  cum  infirmitas,  de  p?nit.  & re* 
nai.d.l.fancimus.C.dc  lacrofan.  cccl. 

HancconclufionC-tcnactuntctPvOma.|in  l.fcniui 
nu.2.C.quitcftfac.pof.Copconr.{26o.nu.t6.  vblu.i., 
Calcan.conf.i07nu.6.vfq;adfi.Rui.conf.ii<5.nil./. 


Rom.in  d.auih.fimilitcr.num.dy.Prgtcrca  liccr  iutc 
12  ciuili  tcftamcr.rum  feriam  ad  piascaiifasfadfi  noh 
ualcatnifi  adhibitis feptem  rcftib.d.gcncrali.C.dcfa 

* crofar.c.cccl.Arc  inl.i.nu.2.C.co.&  licet quida eo- 

* tradicant,  tamen  de ‘communi  opinione  teftatur 
Mantica, qui  alios  compliiresadducitin  tracl  dcc5- 
icft.vlt.vol.li./5.c.j.mt  4.  rfi  Iccuscft  dciiircC.)roni 

l i eo,  quin  et  cum  diioh.  tcftib.  f celebratum . valet  ad 
pia.scau.c.iclatum,exrradciefta.  Anch.cof  7-nu. 

* 5.circamcd.&*  communem  opinionem  tcft  fAlc. 
,conr.4.nu.6.vol.7.Cot.z6i  jau.z.vol.i.Bocr.dcc.pj, 
nu.vS.cum  exteris, quxlatecumulatPid.ac.Couar.in 
d.c.rclatu.&  Manr.in  locolupra  citjiu.  >.&  Tiraq.in 
trac1.de  priuilcg,  pixcau.priuil.i.Adhxcfcicndum 
cft  adeo  ccffi^rc  falfitatis  prxfuniptioncm.vr  nccqm 

14 1 ieris  f quidcnvrcftimonium  rcijciatur.gl.*  coiterre 
ceptit  in  auth.9  finc.C.  de  tefta.Fcly.&'  Dcc.in  ea. 
de  tcftib.l tcmDcc.ini. z.nu.z7.&  zg.dcregu.iuriubl 
ad  id  adducit  Bal.in  l.pcn.in  fi.C.dc  facrofan.cccle. 
Alcx.cour.  105.  Vifb.coJtim.6.1ib.4.  Bal.in  l.habcati 
in  rep.iu  i.qu.vllionc,  ibi  de  mulicre.C.  de  facrofan. 
cccl. eum  pluribus  alijs,  quos  hon  refero,  quia  hic  ar- 
riculu.s  non  multum  ad  probationum  m.aterianipcr 
1 5 rmet.  Ratiof  autem  huius  rei  c.i  cft , quoni^  in  pijs 
caufislbl  Q his  naturale  cofiderarur , vt  inquit  Tiraq. 
ind  trac1.dcprruilcg.pix  caufx,num.j.&  late  tradit 
Mantic.vbi  rupra,Didac.in  d.c.rclatum,&  cap.quo* 
niamale  tcftib, 

Ampliaturamcm  id.quod  1 nobis  diClum  cft  cef- 
farcfr.iudisliirpitioncin  teftamcnto  ad  pias  caulas* 
tdadeo  verutn  clle.ut  ex  folcmtjirate  f etiam  no  adhi- 
bita fauoi.'.bjhscouicc1iira  cplligaiur,&  prxCumat* 
qrquisad  pias  caulas  voluerit  tcftari . Ideolligitur 
ex  laf.mconf  t8?.  col.f.vcrf.7.  facitubi  dicit,  quod 
17  fi  tcft.itorlcgauit  puta  ce«vu  t coiifinguinco  paupe 
ri,&  ficdubiu  cft  quo  relpcdlii  Icgauerit  confangui- 
niratisnc.an  pietatis, & paupertatis,  fi id  teftamci  tft 
fadu  eft  line  iurislolcmnitatc,  £:  fienon  pt^rfui^ 
neri,  iiifi  dicamus  inruitii  pictatislcg.iftc*  coie£1ura 
fauorabi lis  .accipienda  cft.  .addiTcit  vtfl.fcg.qimdu*’ 
t S bio  ficeft  facienda  t interpretatio,  vt  aftusvale.it.l. 
quoties,  ff-dc  vcrb.ob.l.  qucifcs.ff.  deicb.dub.  Quod 
tenet  Cxph-confzi6.nu. 24. 

Secundo  ex  principali  conclufionc  infertur,  ppli-^ 
j 9 ccr, regulari  ter  t ca.quxin  tcllamefodclctaicanccl- 
lar,i,atq,induCJa  repcriiintur,confiilr6  deleta  prxfii* 
mantunnifi  cohtrarifi  probetur, Bai.Ciuu.Caflr  in  [. 
r. ff.de  his.qiix  in  tcfto  dclenrur.fccus  tamen  cft  in  Ic 
20‘gato  plo.Na  m inconfulto  f >Sc  116, dedita  opera  dele 
tum, aut  induclum  prxrumitur.nifi  conrraiiQ  probe* 
iur.l. proxime./.!, ff.de  his,qin  tcft.dclcnr,  ubi  Mar- 
ccIIus'ait,cxtcft6,inquohgicdum  nomina  erant  in- 
dura , nihilominus  hbctratcsdcbcri ab  Antonino 
fauore  hbcrrarisrclcriptu  fiiiftc,&  hunc  tcx. lingula, 
fem  clTc  dicit  Rom.Jn  repe,  d autli,  fimiliter,  nu.  5 1 . 
& Bar.  d.l. proxime, extendit  ad  omnem  altam  piam 
^ c.iulam,q7probantibid.Caftr.  & Imo.  Ipcmuoluit  ' 
Bar  in l.fi  vnus  &ibi  Ang.&  rcUqui.Cdc  tcfta.  Soc. 
in  tr.i(ft.fallcn.rcg.^io.priuiicgia  piccaulx.zj.priui. 

& demum  idd  B^omanp  defumptum  polUit  Tiraq. 
inter  priiiilcgia  pix  cquix.priui.  16.  . 

Tertio  infertur,  q>  fi  duo  tcftamcnta,  vclcontrai- 


& 4.V0IU.;.  dicens  fauore  pixf  caufx  onuspra-fumi  21  dus,  vel  alix  Icriptuhc  reperianturf  id  potterius,vcl 


iniundumiKi.l  quo  alias  non  pixAimciccur,  Gtat. 
cbnfi5-nu.24.v'ol.z,  '• 

F.x  hac  conclufionc, qua  dicimus  pro  pia  ea  femp 
xoprxlumi, plura  lcqiuintur,&  primo , quod  in  t tcfta* 
mcnrofado  ad  pia.s  caulas  ceflat  omnis  fraudis fti* 
^icio,&.  falfitatis priliimptio,  ita  dicit  Ro,  in  auih- 
fimiliter, nu.95.ycrl.cx  prxdiclls.  C..id  I.  Falc.pct  ea. 
1 X relatum, exria  dpteft.Qiia propter  t tcftamcmum  .ad 
pjas  caulasctiam.norisimilUatis'canlcriptum  fufti- 
n.cbitur*vt  dicit  Dvu.in  l.Lucius.  ti.de  miiitdcfla. 


prius  prxlumitur,  q>  ad  pias  caulas  faclnm  cft,  prout 
ipfipixcaurx.magiscotiducit,c.Tcmpli  "ratia.Rcp|p 
riumur duo  tcftamenta , prxfumitur  pciftcrius  id , ^ 

pig  caufxfauct.cx  contrario  fi  duo  infttumchta  repe' 
riamutin  quibus cadf  res, & priuato,&  pix  caufx  hj 
pothccata  cft, nec  apparer  de  prioritate,  pia  ea  amc- 
ribxpixlumit,ita  voliiif  Ro.  inallcg.auth.finwlitct 
nu.’6z.  aigu.l.  1.  fF.  de  iurc  filci.  Nam  fi  id  Cfi  in  fiico* 
prpfcdlo  etiam  in  pia  caula  cllc  debet.  Id  etiam  tra- 
didit Ncgulant.in  ttadat.dc  pignoribus,  in  lc*undo 
* ' Mcililiro 
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^embroqulotifc^rtls.nu..^^-  Sodn-vbi  fupra.in } ?. 
priuii.  Barba.in  c.rclarum.col.i  S.  dc  tcftam. UCin  1> 
vlr.nu.}©.vcrf.3-(in^u!arircrJi(t)ita.C.dc  cdi.di.Adr. 
follen.&inl>i.  fl-ibl.  mnt.quibusm  locisdiciticita 
con(uiui/rc,&^uilVc  iudicaium-  Idc  aftinnat  Dcc.  in 
d.l>fi.nu.74.allcgaiu  omnes  Ro.  in  d.auch.dinilircr, 
PU.62.&  mim.  jo.vbi  dicit.Jqnod  fi  rcpcriatur  cadcni 
fcsdoiuta  alicui, & hypothecata  ob  pia  caufam,do- 
natioprarjumitmlpoftcrior’,  nili  contiarifi  probetur, 
& iudicir  conluluilTc  Franc.de  Arct.pcr  1.  primati), 
't.z  Cfdpiure  fifilib.io.  fifcus  etenim  & pia  1 caxqiiipa- 
fapt.l.vt  inter  dluinum.C-dcIacrofillcci. Id  quoque 
fenuerunt*c6itcrPD.inI.i.inprin.ff.;folu.inatr.&; 
inaxime  lafinu.  j.vcr.4.ainpJia.vbi  peromnia  refat 
difta  Rom.ind.au:h.  finiiliter,«5c  prxfcrcmn  addu- 
cit B.irr,  in  dd.i.  C.dc  iurc  /i('c,Itb.)o.&  in  I.ex  his.lF. 
eo.tir.Idcm  voluerunt  Dccius.Sc  pofteum  Cig.;in  I. 
inarabiguis.ffidcrcs.iur.Fel.in  c-  pai'loralis,iiu.d.dc 
rclaip.Caic.conf.io7,nu.8.  Alc.intra^Iacu  prxlum. 
rcgul.i.prxrump.4;.Hinc cfi,q>  Bal.in  d.l,i.C.dc iu- 
rc  iilc.lib.  io.dicir,qu6d  infirumcntnni  \ lalarij  Do- 
ftqrislcgcntis  in  publico  Audio  prxruinitiirprxccf- 
fifle,cum  caulapixxquiparctur,  x't inquit  Barco.ibi 
pcrgl.fi.qnod  rerert  Alc.l'upracit.loco.nu.6.  & de  in 
•4  Arumento  dotis,  qux  inter  caafas  I pias  connumera 
tur,  nos  id  tradidimus  fupra  in  conciufi  574.  volum, 

1.6  demum  banccaiuiern  regulam  tradit  Tiraq.  in 
d.tradl.dcpriuil.pia:caufa:priuil.^5.5c  Manti, cir.lo- 
co,nu-4a.  cum  Icq.  & nos  etiam  aliqutd  attigimus  in 
conclu.Prioritas. 

Ampliatur, vrprocedanrea, que  dixiimisrccif,  fi  al 
#.5tcrt  cflctinpofldlioncircgula  ctemm  eil,con.!>tio 
jicpolfidcntis  in  dubio  meliorem  cAb,  fi  depuonta- 
tenon  conAct,^ tradit  Bal.in  l.dcrcb.  C.dc  dona-in 
fc  nupt.fccustn,  quando  agitur  dccaufa  pia, quia  in 
dubio  praefenui  puAjdcnti.Pcc.ind.l.tin.nu.54.ycrC 
fcd  pulchra  cA  dubit-itio.  C.dc  edi.  diui.Adr.tollcn, 
Rationem  reddit,  quia  poflcAiofautmclioicm  con 
ditione  rei.§.commodum.InAit.de.intcriJ.|At  pia  ea 
prxpondcrat  fauori  rei.c. fi.de  rc  iud.l.  itucr  pares.ft'. 
de  re  md.&  late  id  comprobat  Tiraq.in  d.tra^  priu. 

146. 6 lati llirnc  id  tradit  Mantica, in  loco  cic.nu.44, 
cumpjii.rcq. 

jlb  Contra  hancf  .ampliatione  tenuit  Alc.in  afi^egat, 
lra^F•deprxlunlpr.rcg,J,ptx^■uillp.45.  motus  cairatio 
fey  ne, quia  f artor  debet  probare  luam  intctuioncin  ad 
hoc, vt  obtinear  l.artor.C.dcptoba.lgtiurec  piaoau 
fa  agens  debet  oAcndcrc  luuni  tcileHiett;m,ycl  aliu 
contractu  poAeiiorein  cAc^cuiiudpro  fundameto 
' alleget,  qui.i  p(_j  c.iula  in  hoc  non  muenttur  ptiiiilc- 
giara,vt  rcleiict  .»b  onere  probandi  fiuid.imcntu  fiix 
aS  intentionis, luhc  Alciati  t opirtionc  dclUuit  .Viant, 
ap  Nam  eu  pro  pia  cania  pixfiimptio  f rckuct  ab  onc 
{eprobandi,,k  illud  iranslundaiinadnerlanu.l.liiic 
poAidctis.C.dc  proba. l.gencralitcr./.pctitu, in  fin.d'. 
de  Adcicomm.  liber,  lequimr , qd  et  caula  pia  agens 
JO  jpoQidcnti  ptacfercrur.  Prxtciea  tcum  tcA-anicutu  fa 
^mad  piascaufasintclligatur  habcrcrtaulilla  de- 
Togatotiam.pia  caufa  debet  indi  AincFi , obtinere  et 
'Contra  pollcirorein,  quia  non  apparet  rctlamcnmra, 
In  quopia  caula  cAinAituta,futllc  fpccialucr  rcuoca 
fum.F^faigitui  cA  opinio  Aician. 

_ Limitatur  primo  bxc  ampliatio,  vt  non  procedat 
qn dubitaretur, an  bona  prxlati  mortui  eflent  aequi- 
uta  ex  bonis  Ecciolix,  an  ex  bonts  patrimonialibus: 
tunc  enim  fi  conAatf  praelatum  tpciuxproijwtio- 
pis  boiu  habuillc  & hxrcdes  cius  iim  in  poAcIlmnc, 
procis  pKfumct.ur contra  Ecclcfia.  ita  dicit  gl.  iuc. 
jfint  manifelhcjin  verbo  Probant, ad  fi.  la.q- in  c. 
nulli  dubiii.  ia.q.5.&  vtroque  loco  id  probat  Archi, 
tcx.cAetiaininc.vtvnulquifqucin  fi.  extra  dcpccu. 
Cicncomin  ' quem  ibi  ad  noc dicit  fiogularc  Paod(- 
aff>Idcna  coouic  Rookiio  l W 


.v«b.obH.vMinamgl.it)‘d^rhu^  finfenU.' 

rcm,&  maxime  notandam  c.viAlinat  Barba,  in  rubr. 
C.qui  admit.  colu.2,&  in  conf.aj.  firripfit  Propheta. 

col.antcp.vol.i.&cofilo.col.t.co.voi.Cotta  innid» 

moralib.PoflclTionis  commoditasHoAi. in  rit  delue 
* cclfioabintcA.  §.  qualiter  Ecclcfia  in  fin.&  id  * oiu- 
ncsfcquunmrind.c.vnulquilquelo.  And.Ant.But. 
Imo.Anch.Card.Floria.Romconf.  1 59-  fiipcr  co,g> 
quaaitur,col.2.vcrf.j.'cafulaic*Soc.fOurzi(J.accura 
te, per  totum, vol. 2. 

. Subampliaturtn  hsclimltatfo,Vf,pCcdat,  qfi  otn 
32  nino  confiat,!  Prxlatum  temporr  fux promotionis 
bona  habnifle,  fccus  ante  fi  de  hoc  non  apparet , vel 
dubitatur, ita  inquiunt  oes  fiiptacit.Dortorcs,  maJeU 
me  Arch.ind.c.fintmanifcAx.ScAb.ind.c.vtvnuf* 
quifq.Car.inc.cuminoAicijs  extra  detefiam.  '-;^ 
Limitaiurfcdidqfupradirtaampliatio,vt  ti(J  ^ 

3 j cedat  t indotc,inquailIc,quicA  in  poOTcAionc  pra* 
fertur  dtiam  contra  dotem,  ita  inquit  laf-iSc  poAcfi 
fcnbcntes  fere  oinncs,ind.l.i.nu.7.lF.  fol-mai.  quod 
& nos  late  fupra  tradidimus  io  coodufio.i74.  volu. 
Dfiino»  j *L'  < . . 

iubampli.iturhiclimitatlo,vt  procedat,  quando^ 
agitur  inter dotcm,&  aliam  rem  priuilcgiaiam.puta 
fircumitumcnim  poflidens  prxfcrtur.  fcaus  autC  cA, 
ejuando  t agitur  inrer  priuatuni,3c  dotem:  quia  time 
Prxferreutdos  ecpnuatoexiAcntiin  pollcinone,ita 
juquitilipa  ind.l.i.nu.A.lF.fol.matr.  adducit  B.tL  n 
l.ic  qux  nondnm.S.quod  adijcitur.ff.de  f^notib. 

• Adduximus  condu  fioncm>  P'^  ^ P*"® 

fiimitiir  exteris  omnibus, & eam  ampli.iuimus.5cad 
ampliationem  limiutioncsattulimus.  Nunc  aut  li- 
;5  initanda  eAcondufjo.vt  non  proccd.at,tqn  aliquo' 
inodo  de  priontate  pix caulat  non  conflaret , cxcpji 
gratia,  licx  ordine  fcriptiirx  appareret  prius  cAcin- 
ltmr,icntumpriuati,quan)pixc.iufx’.  Namex  hoc_ 
36  1 prioiitaiem  approbari  colligit  ex  1. Publi.  Mxiiia» ' 
S.Titia  codicil.ff.de  condi.&  demonM.  eu  pater-S . i 
tepctaA'.dclcg.  2.1.  filcruusc6is.ff.de  Aipulat.  fcr.l. 
quotics,in  prili.ff.de  vfufr.l.cfi  ita.S.  in  fidcicomi  Ab. 
fl.dcleg.i.l.z.dcvcib.  ligni. Bar.inl.fi  cognatis  verf. 
qui’!o  4ttoor‘it*’-<^d^-‘^‘^‘^^^^  '^^^-^'S9ttcraliccr.  §.rpcr 
go.ff.de  fidcicom.lib.c.  madato  noAro.de  prxb.  in  1^. 
& habetur  in  prima  conflit.  (Tod-lT.  quibusautS.  vbi 
Ban.5:  Bal.in l.dcicb.C.dedonat.ai','cnupf.  <5c  in  l. 

pcn.verf.j.oppono.C.devcrb.figni.AHg.inI.genera 
fiicr.^.fi  quidem.ff.de  fidclcomm.libc.  6cdirtmn  cft 
ju  cond  .Prioritas.vbi  lati.  ’ . 

Iio.de  modo  fi  Pribritas  hor^  appareret  in  Lnflm- 

fncnto  prmati,  Vel  ptiqatus  probaret  certam  hora  in, 
pi.l  c.iuia  nihil  probaret,  non  dubi  eo  qum  concltifio 
locij  liou  habcat,5.quinpia  canon  (it  prxponenda. 
57  Ifljscr.im  modi*  Vfoban  ptioritatStdubiu  non  cft 
gl.fi.in  l.licx  plurib.S.fi.ff'.  dc  folu.^cSmcndat  Bal.^ 
j«  l.lmpcr.iior,j.a  pnma  in  i.lcrt.vcrf.  5c  nota,  quod' 
« dics.ff.de  Aii-hom.  6c  in  l.de  rebus,  vbi  reliqui  DoiF. 
C.dc  donat. ante  uup.  itsictlimitauitcondufionctn 
nollram  pcc.inl.inambiguis.ff.dcrcg.iur.&ibidcfn 
etiam  icquutusefl  Cag.  & lu  imeiligunt  et  DodJo* 
fcs  ind.l.i.lF.  ,loi.  matr.  Qiia  in  rcvl  tetius  no  in  filio, 
cum  fit  iarcdcdqiata  iii  conclnfionc  Ptioritas,  fle 
aliquantuiumdirtu:ninconduf574-  volum.  i.co- 
S dcnimct  modo  fi  ex  ordine  imcllcrtus  t apparc.a  t i n 
Arumentuin  priuatiprxcdliflTc.nd  dubium  cA,  quin 
ptoco  contra  etiam  piamcaUlam  lir  judicandum, 
tcIin.incap.paftoralis.nura.j.vcrfi.Ad  identitatem 
dc  refeript.  , 

Liniit.andum  cft  fecundo  loco  , 9 dicimus  tefta- 
mcnium  ad  piascaufasprxfumipriusfartum,  vt  n6 
^ j>  procedat, quando  in  alio  f teflameto  effent  in  Aituti 
^ confanguineipauperes,  & milcrabilcs.  Nahiin  his- 
ctiam  concurrit  ratio  pietatis,  ita  fingolariter  linrira 
^ |utMaai^;iad.qa^.dcc9Aie^jVjt.  voiuot.nu.45. 

, • vcti* 


DIgItized  by^ijoglc 


D6  probatiotlib.  CbneL  .MCLXXVt 


‘ vctl‘.'5c  h*c  t?perati  dcbcnr.Qiic  limitatio  ad  omnia 
' oiimiiiopriuilc&ia  pixcanixti^ahipotcib  & debet* 

QjJartb  cx  principali  coclufionc  infcrt>qu6d  lic«t 
.40tchaa  notninatim  t ab vno,n6 debeant. ibcinsfub 
ftiruto.l.in  ratione  Icgis.q»  vulgo.  ft'.ad  l.Falc.l.  Ccl- 
liis.q>  alicuius.de  lcg.2.B.ir.inUiccr  Imperator. H'.dc 
icg. i.ibiqiicl3r.nn.,’i.&  fcq. tamen  hocfallitmpia 

41  caufa.Nain  relisu  nominarim  ab  vnot  abeius  Ibb- 
IIitutorcpctitiS^r.'cfumitur.l.4.§..Liiciiis.  ft.de  alim. 
Icg.N 3 quod  ibi  fauorc  alimentorum  cft  conftitvjtu, 
Bar.ad  omnem  dirpofitionc  ad  pias  caufas  extendit» 
Uqoc  tradit  R.o(n.ind.aiith.(iinilitcrin  15.priui.vlr. 
Volunt.mi.65.<5t  in  20  priuil.nu.78.  ad  fi.vcrf.iftis  tn 

, non  refragantibusioandcmq;  opinionem  lequituc 
' Alex.iol.liduob.  S.iivcrf.  idem  videtur diccndft.ff. 
de  Icga.i  .&  in  d.Uiccr  I mperaror»  nu.  1 1 . laf.m  d.l.H 
dnob.ir.hxrcs.nu7i4  3c  i s-Dcc.conf.  27j.nu.i.  ad  fi. 
&conf.i  52.nun>.2.vcr/^|&ad  hoc  etiam  facit, R.uin. 

• confi  i6.nu.i.&  4.vol.;.Gratconf  2.num.24.vol.2. 
cumalij.s  pluribus  adduftispcrXiraq.de  priuil.pi* 
cau.primlcg;}6,  i 

42  Ampliatur  hxcillatio.vt  procedat  etf  filcs^tum 
rcliftu  cftet  a fecundo  gradu, fi  primus  adiucrit  Iceu 
docxcluroiica  dixit  R.om.in  d.autb.fimilircr,  mi.sS. 

‘ vbi  ad  id  adducir  l.z. tf.de  manumiCtefiam.  Soc.lcii. 
inallcg.rcgulispriui.4p.lcquitur  Dcc.in',d.conr.i82. 

. num.c. verf dchoc  in  tantum,tradit  late  Titaqu.  vbi 
lupra,priuil.62.  .< 

4J.  Quinto  infertur,  licet  ex  f alienatione  rei  Icga- 

■ tum  ptxliimiiurrcuocanim.  1.  rem  Icgata.i.  loruo  cQ 
libcttatc.lf.de  adimcn.lcg.tn  id  locum  non  habet  ia 

44legatotfaflopia:c.infiv,ita  dicit  rir.iq.in  J.  irac.de 
priuil.pixca1t.priui.4f. ubi  ad  id  adducit  Bar.c6(‘.2(5. 

'45  teftaror  in  refto, vbi ‘dicit,  q»fi  tcilaror  f inand.iuit 
ficti  cccicfiatn  in  domib.fuis.dt:  illas  alicnar,5c  alias 
«mir.non  prxfiimitur.rcuocafle  Icg.itum , Icd  in  do- 
mibus pofica  emptis  erit  Eccicfia  couftruida»  quod 
difliim  apprr.bat  laf.in  l.qni  poft  tcilagicntimi,  coi. 
j.C.dclc5.Cotta.m  iiicmprab-incip.  Ecclelia.vcrfi. 
S.exhLs.  - 

46  Contrarium  tintenr.ir  Nat.  conf.617.  per  totum, 
motus  pluribus  rationibus|,  vrihi  pctcum,&  pofteu 
idem  fcniitjManti.dcConicfl.vIt.  vol.Ub,  iz.c.d.nu. 

■ 5. vbi  ad  id  etiam  adJucu  Alc.conl'i74.1ib.9:Socin. 
ii»n.conl'.i62.iKi!n.cnm  fcq.vol.2. 

Ampliatur  p.iimo  hxc illatio,vt  id  procedat,  ctij 
in  generali  ademptione  lega  torum, qui  a non  prxfu- 
’47rnunturadcmpr.i  tlcg.ua  ad  piasc.iulas,  Rora.ind. 
auth.iin)ilitcr.nu.<4.vbi  refcir,&  fequiturNicol.de 
Ncapo.idem  tenentem.’  Idem  voluit  Soci.  vbi fupra 
' de  priuil.pixcaulx.priud-zy. 

4S  Contrarium  | ramen  relponditN^tt.  d.conf.6i^. 
quem  videtur  1'cqui  tViantic.iiid.traffa.lib.i2.(;ap.2. 
num.  ^s‘  ' , , ‘ . 

AmpliaturfccUndo  Iiuiufmodi illatio},  vtprocc- 
'49dat«,cciain  fi  cancci  latum  f fit  in  refiameuto  legatu 
faflum  pixeanfx.  Nam  in  dubio  non  pnslumiturre 
ttocatuni,v,t  inquit  ManticainlocolupraciutOilnu- 
. «nero  2 5. & Ia  te  diXimus  in  hac  eadem  conclufio.|ia 
i.iriationc'. 

Ampliatur  tertio, utetiam  fi  legatu  per  alienatio 
n5  «deo  cxtingiutiir.vt  nccctiam  per  rd  tedcniptio 
50  ncmrcuiuilcat,  tamen  j id  locum  non  habetiegato 
f»£topi^cauIij.l.vctufiic(t.  ft.de  manumif.tcfta.Bal. 
Ang.Caftrcn.  rdiqui  ini.  poft  tcftametum.C. 
dcIcg.Roni.2:Soc.  ubi  liipi3,  Tiraq.indtrafta.pri- 
uileg.^c.Natta  d.  conf.6i  3.num.4.  Mantica  in  locis 
allcg.itis.  ^ ‘ ■ . 

Ampliatur  quarto,  vt  et  n icftator  alicnadorc.cx 
, 5 1 qua  tioluiclcgani  foiui,lcgatu}  rcuocailc  prcruniat»  * 
(1  ru adicccrit  cade or.itionccu  Icgato.l.filiclcgaui.  '6 
s : i>.li  inihi.tfcl.fi  iernus.r.lii<S,it>ft  de  Icg.i.  fallii  | tn 
' .in  legeeib piii>vt  hitnctiGocct  Xtuq.iibi  lup.pri.^jz. 


Si'  ScMo  infertur,  quod  licet  ali.ls  curo  tafl^gnantt^*  . 
frhfluis  cx  cttto  fbndoex  tali  aftignarionc  no  prxfoi* 
'hiitut  fiuidtis  hypothecauis.l.  vIt.fEdc  contrah.emp. 
l.IibcrtO,in  prin.iun.gl.ff.de an.Ien.tame  fihuiufino  , 

54  di  t afiignatio  fiat  pix  caufx.  prxfumitur fundus  hy 
pocheca(us.l.2.&  ibi  Bar.ff.dcalim.  & cib  i.  Icg.Ro. 
fing.432.quxriruran  reflator,  cum  plunous  addudis 
pcrXir.iq.vbi  rupr.i)pmiil.6i. 

55  Septimo  infertur, q>qu.-imiiisalifstmod  's.Tpp;>-  > 
fitus legato  in  faiiorem  cius;,  cui  legatu  iclin<  intur, 
pexfumatur  in fe continere caufam  imptilfiu5,adc6 

non cftncccflcpratftarc cautionem.  I.  Titio centu 
i.rcfponxlccondi.tfcdcmon.tn  fi  apponatur  legato 
56fa^otadpiascaiifhs,criam  in  fauorem cius, cui  ve- 
linquitur,prxfuinimr  habere  caufam  finale.  1.  fi  ego- 
in  prin.ftidc  iurc  dot.I.fi pro  rcdcmptionc.C.de  don.  . 
Bar.in  l.a.S.vlt.in  ptin.ft.  de  dona.lloni.tfc  Socy.vbj 
57  fup.gcncraliter  f crenim  f.morc  pix  caufx,prxfaroi  j 
caiifa  finalis. Bar.in  d.l.n  ego.  latiftimc  Xiraqu.  in  d. 
trAft.ccflantccauf.ccf.cifed.limit.i.nu.zi-.ciim plu-  • 
.rib.rcqncntib.&  in  d.tr.aft  .de  priailc.priuii:74. 

5 8 Od  .ui6inf'crtur,qu6d  uerbaf  connclatiua  feuqse 
pixcaulx  probant.acdifponunttaminconfinfl^^* 
in  vitimisvolunt.itibus.cap.vIt.&  ibiDD.  maxime 
Innoc.  Panorin.m, <5.  ootab.  de  fitcccffionibus  ab  in- 
teft.cnm  alijs  pluribus  cumulatis,  per  Xiraq.  in  tracf. . 
priiiii.  $d.  quos  non  refero , cum  id  quoque  fuperius 
' tradiderim  inconcluf.<52i.nu.25. &.}o.vol.i.  vbi  vi- 
dere potes, 

59  Nono  infcrtnr.q’ licet  verba  afientatoria,  & gene 
ralia  non  difponant.ucluti  fi  dicatur,  omnia  bona 
mea  tua  funt,vcl  feruus  tuus  fum  & huiufmodi , qb. 
hodie  frequenter  utimur.Ni  per  hxc  nulla  donatio-  - 
nis,  ucl  altctiusdifpolitionis  inducit  praefumptio.c. 

* cQ  ucniflcntiubi ' omnes  DD.cxtra  de  infti.tn  id  fal 

60  Iit  fauorc  tpixcaufx,  ucluii  fi  teftaror dicat  feruo, 
,(cio,qu6d  hxtes  meus  tibi  gratiam  refe-rec.  Nam  pec 

6 1 huiufinodl  uerba  prxiumitur  f rclida  libwas>4.1^au 
lusrcfpondir.b.P.iulus.ubi  Bal.de  fidcicdRif.  li^t. 
Roma.ubi  fupra, 2b.rpeciali,&  Soc.in  reg.jrofli^.  * 

62  Decimo  fauorc  pix  caulx  t cofelfio,  qux  aliariu- 
hil  rcleuat,  probationem  inducit.  Quapropter  Ii  ccc 

6j  alias  confeffio  tcxii'aindidalisn6  probu, nec  confi 
tenti  prxiudicetil.x.in  fi.3c  tbigl. tf.de  his,qui  not.in- 
fa.&  nos  late  di.ximus  fupra, in  conclu.Confcffiata 
iccus  cft,ubi  de  pia  caufa  agitur,  ut  ait  Bal.in  1.  i. 
cdl.t.ucrfQjida  confdlbs.  C-dc  fal.cau.adicg.  que 
eu  alijs  adducit  Xiraq.  priuil.  1 12. 3c  nosdiximus  fu- 
d4pr.'i  inallcg  concluf.  Confclfio.  Praeterea  licet  f non 
ualcacconfcinc>£vdaabfentcpar>e.l.certu.  §.fi  quis 
abfcntc.ff.de  confcf.l.ult.dc  ibi  gl.  Cdc  inrccrog^- 
gl.in  l.cu  de  jndcbito.^.ult.ff.de probat. tn  id  locem 
non  habet, eu  pto  pia  caufa  fadfa  eft,  quia  tue  plene 
probat, Bal.in  d.auch.fimiiitcr,in  pn'u.C.  ad  l.falc.dc 
ini.genctalitcr,in  io.quxft.  ubi  eiia  Salio  in  1 3-q-C. 
de  non  num.pcc.  Anr.  But.in  e.  fi  cautio.  <Sc  ibi  Fely. 
coi.S.ucrfi  Fallit  2.  ubi  multa  congerit,  extra  de  fid  e 
in&u.Corc.conf.2i5.colum.  z.infi  lib.z.  loann  de 
Anan.conf.85.col.fi.Bar.inl.r.  C.dcfacroJiccc.Bal. 
in  l.tationc?,col.2.C.dcprebat.&  in  l.i.col.2.trerf.q[ 
dam  confeffiis',  C.dclal.  cauf.  cx  quib.  cum  pluribus 
alijs  addud.i  nobis  iu  citata  cond.  c6fcftio.quos  ex 
magna  parted  Xiraq.dcfumpfiinus,pnui.i  i6.ci«fqj^ 
rei  ea  ratio  eft,  quam  Xiiaqu.  ibidem  priuil.-pixccd* 
65iradir,nimirum  quia,  qui  f,pmittit  pixeaufx,  uidet 
ddDco  promittere  :at  Deus  t nbiqnccft,  nec  ullo  mo' 
doabtcusdici  p6t,iuxta  illud  Virg.Iouis  omnia  ple 
na.&  rurfus.Iappitcrcft qitacunq  uidcs^juacuoquc 
moneris, orBald.quoquc  didtin  d..auth.'ftmiliter,& 
*cominuni.(crall'eiiint  Dodorc-sjiii  riib.de uerb.obU.  ' 
67 dicentes  I iiotum  ualcrc, quia  Deus , qui  ubique cil, 
ac  cept.m-  prxfumitur«laitCyh.^  Aibc.in  l.illud.O 
defaciolan.Eccte.Caftr.in  1.  decernimus.  C-cotim. 
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rj)jura  Fclf.n-ific.fi  CMUio.ha.i/.cxtra  dc  fidc'{n'ffm. 
cuin^liisadddd  pcrTiraq.vbi  rup.'Adfexcc6fefli<>' 
t pa^rcgciatn  abfduc  adcx0ncrandl9drci.cn 
' aiamjhabct vim  dfcbifi confc<Kin'tanqtinm  pattc  pr^ 
fcQtefuiijdacccptat^  Arfg.in  J. generali rcr,  io  xo.q.-, 
C.dcnon  num.pccu.  cum  pluriblalijs  addudis  i Ti- 
raqqcl.pfiuil.  i « 7-&  4 nobisin  i;ir.  coodir.contcflio. 
vbi  Videndum  cft.  » 

^9  Decimoinferuir,  quodfircpcriamurtduoinftra 
inuicem  pughanri9>proco,qui  piam  caufam  tuetur, 
prxfumcndum  cft.  Cyo.in  l.oprimam.  C.dc  cotrah. 
ftipuia.dt  in  t.in  cxercehdis,in  z-q.  C.dc  fid.inlh:. Ab 
bas  poljllo.And.  & Biit.in  ca.im putati,  extra.cp.tu. 
Alcxcpnf.tpo.Plura  narrata  funr.col.4..vctf.z.rnde. 
voly.  6.  Quod  etiam  procedit  in  vltimis  [voluntarib. 
»70t  Nam  t^amentum  arabiguu  pro  pia  c.i|uralntet- 
'pretandupi  cft.  Anch.confTp.  Prima  facie  videretur 
dicendum.cumalijs  traditis  per  Tiraq  vbi  iup.ptiu.  . 
anrcpe.latc  Cnr.iun-conf. } r .per  tot. 

71  Duodecimo  infertur,  quod  prohibita  t gcndali' 

tet  alienatione, n6  intcll Igitur  prohibita  ad.pias  cau 
fas.Rom.inl.fi  fpqnfus.ir.concefla.vbi  etiam  Soc.& 
Calcaipcr  illum  tcx.ff.dcdona.intcr  vir.&  vxo.  Ro. 
in  d.  auth.  fimilitcr.  fpcciali;.3  cum  exteris  traditis 
perTifaq  priuil.ijo.  ' . ‘ 

72  .Dacjmorcrtioinfcrrur.PignustfciCDrc,  & racen 
tcctedicorc  ad 'pias ea» has  alicnatil  ab  coremiflum 

V ‘praiiumi.I.i.C.dcrcmjfiionepig.quitcxdoquiturdc 
libcTr-fcd  cum  Bar.ibi  ad  omnem  pjam  cauijm  exte 
• dit,qucm  ibid.fcquumiu Roin.  col.v!r.;&  Alcx.'coI. 
8.Io.Aod-in  rcg.qui  taccfidc  rcg.iur.in  6.  cum  pluri- 
bus alijsaccumulatispcrTiraq.priml.n  t. 

7y  Dccirnoquartoinfertur , quod  t legatu  Ecclcfi.e, 

' ycl  alii  loco, vel  mifciabilipcrlonsprifuiniturdatu 
obrcmifiioncm  peccatorum  , &ex  piacaufa.  Abb. 
conf.  1 1 .col.z.  vcrf.Non  obftai.vol.  i . N dr.con Ii  1 24. 
'fiu.i^,  &ifta  pr^rumitcflccaufa  linalis,,  vtfupcrius 
cti3  diximusexTiraq. ira  inquit  Sqc.  Icn  in  1.  quibus 
dipbus-SAMt.nu.  1 8.dc  condit.&  ckmon  Q^iapi  opter 
74  rclidti  fad  pias  cauTas  pro.“icmnt  ad  rcimUionc  pcc 
catotum.c.aniioidcluiicioiuin  1 5.  q i.  Pra;(umiiur 
7j  tCui^Pfluismagisdiligerc  .anim.11uam,quam  exte- 
■ ‘rabmniax.cum  inrinnit.is,dcpcnir,Scrcinif.l.faaci 
mus.C.dcfacro(hn.ccdc. 

• ‘ His  ficcxpofirisminccxiflirno  limitanda  eflbeon 

cUifioncm  panupalcm , qua  diurnus  pro  pia  cauta 
7dpra:tumi,vr  non  procedatd  qn  alias  de  mente,  & vo 
lunrateapp4rct,rt.ctia  .ntK.imus  lupra  111  priinali- 


^ l^fepbi^Mafcardj  ' 

■ ^ ■ tum  aflu.Ujoues-5.hoc  fcrmonc.flf.de  verb.figni/ia. 

J.fidcicom.ir.G  quis  decem,  ft'  de  Icg.j.  l.i.S.  fi  cui  fit 


i 

.l^atu.fF.vtlega-nomi.cauca.  Nam  i^iiguU  ibi  tradi- 
tam ampIiat.Bar.in  J-cum  quidam,nmj.tf.dc  annui 
Icg.vt  habeat  loeu  inonini  legaro  pio.cu  alijs  add.t| 
flisa  Manticarn  citato  pluries  loco,  nu..r4-'<Sc  Qabr. 
inconcl.i.'nu.26. dclcg.lib.d.  Idq;  verum  eft,nili ex 
.-coniefluris  .appareat fcftarorciii  voluiflclixpiuspra:- 
fiari,vtBar.voluitind.i.cum  quidaipipcrillum  tcx. 

Plura  alia  ad h^c  materiam  pertinentia,  videre 
nullo  negotio  poteris  apud  Rom.  in  d.authcn.fimi' 
litcr-C.ad  I.Faic.&Soc.in  d.reg.incip.rriiriJcgja  piz 
caufx,&  multo  plura  apud  Tiraq.in  d.trafl.dc  priui. 
pix  caufxid  quo  bonam  parretii  corfi  ,qux  diximus, 
ingenue  1'umplific  nonnullis  tum  addicis , & plemus 
declaratis  confitemur. 

* ■ ■ ' - * -• 

■C  p e L r s / Q '^iCLxxvn.' 

A R G y M E N f y M.  . 

Ex  quibus  conieduris  pr^efumatur  ad  pias- 
caufas  reli(5fcum  fuifle,  , ' ^ 

‘ $ V M M ^ K I V M.  . ‘ 

I 7>flamtntum , vel  legatum  fuijft  folium  ad pias  eaufas^ 

ex  ijuoltiatt  perfonorum  colligitur.  , 

; • Tithlium  monojlerto  dicitur  rrlj^lum  ad  pias  caufas,  ' 
i Rilillui/smonocbodtcitur  rtliUumpsacaufe. 

4 RtliciUfuiJfi  ad  pias  caufas  magis  ex  qualitate  legataty^ 

- ^ quomexverbsst^atorts  disuJicatur. 

5 R(lt{lumconfangMtn(;opaupert, pietatis  magis^quamcon 

fattguinuattstmuitureUilwuprafumstur. 

X^uod  decl.procedere,quido  confangusmo  mminatim  /» • ’ 
thitu  pietayi,itoa  aist,  qstddo  confangssineo Jsmplitittr 
rtlmqustur,vt  sbsd.nu.6.Contr.vt  «w.Si  Concsl.n.\o, 
y Naturalis  cauli pottntiorejl  aecidtntali. 

9 lAnimacunliss  rebus  ejlpraf  rissdo.  • 

I I Prafwaptso  debet  capi  (n  duuio,vl  alias  valeat. 

11  frafumptio  suris  in  dubto  ddaptatur  adconfrmddum, 
iy  validandum  alium.  ' 

1 j Ltgatum folVi  cbfangumeo  diutii , etiamji dicat  tejlatt/r 
“ Je facere  caufa  pseta:is,n6n  duiturfaclu  ad  ptas  caufas. 

1 4 P fetas  non  jidl  in  nomine pittatis,fed  in fubjianiia  v*rt" 
tatis. ' 


mitationc  tcrtix  i|lationis,ix  dixit  prcdaie  Cor.cof  Ixgatum filium co»fa>^uineo,qus non babeat,  vniefi- 

77  50.nu.2.&  8.voIu.4.Ncc  cii.un  debet  t pixtcxmpix  ’ eundum  dighitatew-vsuat^dtcstur  ad  pias  caufas 
cauli  a heri  iiitcin  imuiia  , & uiiufima  eoimcti,  arg.  Kt  Legatum  magnam  confangustieo faiiumnon  dicitur  ad 

l.fipignoiC.  If.  defurt.  Ang.  conr.j2i>.nuiij.y.l.ficui  ' ptascdujos.  , ' ' ■ ' . ' 

pure  libertas, in  nn.tf.ad  freb.  l.conua  voluntatcin.  iq  f-egatumjim  bstuitupietatisfallum,  ex  qualitate  reile^ 


C.dctcllami.manumi(x6iuiiflaJ.  libcttas.ff.de  rcg. 
- iur.qmbuslocis  habeiur, libertate,  quat  pia  cauta  cft, 
ccintrd  defuncti  voluntatem  non  effe  prxUandam. 
I^^batunn  C.CX  tenore, de  fo-c6pet.&  ibi  not.Dofl. 
inalcimc  Barb  j.in  7.aotab.qui  ad  hoc  plura  coger it. 
Eccldia  ereni ni,  qux  auflrix , 3c  cu!ui .t  iuitituBfcft, 
pond-cbetad  aliquod  lucrum  contra  mftitiiadrait* 
ti.ca.i.^.  kd  diijcifura.de alienat. fcudan  vlib-teud. 
Bal.inauth.nifi  togati,na.i  y.C.ad  Trch.Andi.c6fi. 
aj  i.nu.7.Rom.conl^298.Du.i.  infi.  Caflr.coift.io6. 
nu.z.irift.vpl.i.fatc  DccitiSiConf.rzp.itifi.Ncqucfa 
^orabilib.caulisita  fauor  debet  exhiberi,  vt  alijs  nat 
iniuria.d.c.ex  tenofeide  fo.  competen.  loan.  Aiian. 
conf.  68.  cdl. I . vexf. Quibus  'omnibus,  cxtajtque  hae 
de  re  praeclara  fcntcntia  Bal.in  conf  2.54.  in  fi.vol.  r. 
& hxc  oifihiyfcnbitcuam  pneciare  Soc^;  lun.conf. 
li.o.nu.30.&'il.VOl.l-'.  ' 

' Limitamrlccundo  principalis  conelufio,  n6  pro- 
cedere iu  eOiQ>  licet  a^tuf  de  fauorc  piz  caufzmilu- 
'J^lominusdifp^uot  Ucb^tiaidli^  de  vnicotan- 


gatatudicoiur, 

' Teiftamcntum 

fasrStfiid  expreffunf) non  fit,  colligitur  ex  qualitate 
X perionxtcui  relinquitur,  vclutiflpaupctibuslcgata 
‘ iinrccntu.l.id  quod  paupcrib.'&:  l.fi  quis  ad  decima. 
dum.Cdccpifc.  Sx,  der.  itadixitBal.  inl.illud.num. 
i.v.cif.Condudocrgo.C.dcl4C(oian.ccclc.vbi  dicit, 
^iiod  aut  pia  caufa  congipit  pcrlbnx , & intclligitut 
. ' ad  pias  caufas : aut  non  congruit  pal‘onx,i5c  non  in- 
tdligi  ad  pias  caiilas.  Idem  voluit  Ange),  per  illum 
tcx-.  in  5.  fi  quis  autem  clericus,  in  Auili.defanfliis. 

2 cpiico.v’bi  di^it,  ipiod  rcliflfi  t limpiicitcr monaflc' 
" 110, vel  fimili  Io'co, ex  qualitate  palbnxcuirdinqui^ 

tur,prxl'uiBaurad  piaseaufas.ldem  fcnlit  Anr  Burr.' 
in  C.1.I1U.  io.de  icpuI.Abb,pcr  illtl  tcx.in  c.tcquilifli. 
nu.4.dcteflam.Spc.in  tu.dcinftru.cdit.f.  nunc  veto 
. aliqua.verf.be  fcias.q,  inter  telicla.  Bal.in  auth.fimi- 

3 iaUT,  fii  piiu.C.ad  hfal.  Eisicica;  ^ Vni  t monacho 

- . ? ' ' iclifl; 

•r  ^ . y • 


De'pr(^atiottib.  . Conci.  MCLXXVIII- 


lelinqtiitur.prxfumituradpuscaurj^BsUl.in  I.irm 
kd  col.4.vcrt.circa  pcrfctoam.C  dc  lacroran.rcdcil 
|^no-inl.illucl.C.cod.n>.<'o<icin  modo  rdida  ho> 
Ipitali « frarerniratibuff  viduis.kValusfiMrvrjbUibus 
pcrfonis.pro  redemptione  captiuoru.proaltmcnris 
pauperum. prodotibus  paupctuin  pt>cllaru,pioima' 
gine facienda. pio HudiO)  pru  bbciiace t pro conlUu- 
Aionc,&  refedione  ponnum,  prorcilitunonc  male 
^btorum/&  cartcrishuiulinoiiiciulU.cx  quaheate , 
pcrfon2’;CUi  relinquuntur  ad  piasciulasfacia  prjrlu 
munmr  Arch-inc.ricx  laicis.rq.  i.  An^.ia  I.i.C.dc 
iid.indt.&  iu.Uad^h'rc.lib.io.B.d.md.i.illud.col.14. 
& ibiCaBr.C.dcCicrorcccicf&  in  d.auih.  (imiliter. 
l.n  quis  pro  rcdcmpiionc  C.dcdon.B.m.ini-alio.tf. 
dealim..kcibicg.Bal.&  reliqui  DD.  in  l.cuni  is.  $.ii 
xnuUcr.ibijpicrjiis  cnula.Oc  cudi^i^.imkblo.And. 
iAC.iua  nobis.veif.alios.  exrra  de  decimis.  1.  lineam 
mar^sariumm.vbj  Ban.fP.  ad  legem  Falcid.  laiipoil 
Banol.iol.i.inprinc.in  i.Botab.B'.  folut.mamtn  J. 
j.^.vltimo.vbi  nAl.C.commun.{cm.  (iMuum.  Alex, 
pofl  Ang-inl.i.S.ad  municipium. H'.  adIcgcmFalc. 
£ald.in  i.h*icdiras  5.fi.dcliir<!>o.iii  i.lcd.  Jl  dcpcii. 
hxred.Hanc  materiam  Uullimc  pcrrr.KUt.Tiraq.m 
pKefat.d.traCl  de  piiuiicg;  pii;cAulie , apud  t]ucm  vi- 
dere potes  hanc  concluiiouom  nodram  renuit 
etiam  ial^in  coC.i^  t*.col-2.vcit.quartot'acir,&  vciii 
ejuinto  faci  t.vbi  adducit  gl.  quam  dtcitdlcnotabilC 
in  I ex  duobus.S.fi.qua:  hoc  no.  ex  i lio  tcx.H  .dc  ne*. 
gcB.de  Ang.ln  l.cumij-^di  inannum.  d.  deiranfact. 
Idem  voluit  Alber.tnl.nuHi.  penut.  cqI-C.  dccpilc. 
4 de  clcr.  vbi  diciti  quod  ma^is  f cxqu.ilir.atc  lc;^aiarij» 
quam cxvcrbistcflaforis,  diudteaturi Ic  amm  cflc 
ad  pi.is  cau(as>c*um  alijs  adducis  per  Bocr.dcdlionc 
P4.  per  totum. 

Ampliatur  concluno.vtproced.ucnam  eu  relin- 
quitur cdfangumeopliupcniad  Uuc  cium  migispic- 
^ tatisf  intuitu.  qu.imconlan‘, uini tatis rclidil  praili- 
tiiccar.glo.  in  c-2.de  rcpult.quam  icqumir.&  reputat 
' j(lnj;ularcm  Illi. in  l.i.coi.i.ui  leclura.de  ibi  Cadr.C. 
deraciof.cccl.Io.And.m  addit,  ad  Spcc.  in  lic.dcm* 
Arum.  cdif.  S.  N une  vero  alupia.  vcrii  & luas , quod 
tunc.in.iddir.quarineipit,  Ad  illum  Hncm.Alex.c6r. 
2^S.vilbtctUinento>ad  tin.tib.7.gIo.in  1. illud  ibi 

Bal.de  Cattr.C.dc  lacrol.ccdd.Bar.in  repet  I. pruni, 
in  a.q.lccunda  qn.xB.priiic.C.co.tif-B4l.in  d.auth.li- 
iniliicr.&.  ibi  Rom.cul.i.lare kap.inalteg.pa.Mi  pii- 
ruo  dubio  l.iriJlink  Mantic.lnd.rrac.deconicd.vlr. 
Vo1unt.iib.6.c.  ?.nu.  iSpoll  Bocr.in  allcg.  dccif.  94.I? 
cotum, & 1 iraq.vbi  fuprailal)tatcd.  coiif  iSJ. 

Limitanda  modocB  hic  ampliatio,  vt  procedat, 
quando  nommatini  proanuna.dcintuirn  pietatis  re- 
linquitur, quia  mncbcncad  pias  caulas  legatu  dice- 
4.  tur.iccusautcm  tnrnnplicitcr pauperi  colanguinco 
Icg^atuni  lir,quia  quandoadfuntduxconicdurf^.vna 
quod  iic  rchdum  pietatis  , aiicfa.conlangmnitatis 
graiia  , magis prifumitur  fadum  rclpcdu  conlan- 
f guinicatis.inipcdacaufa  namtaU,qi!?  t potctiorcll, 
quam  accidcnraI»s.l.tutcr.§.qua:mtoninis.  tf.dccx- 
cufat.lut.Bal.in  auth.cxtcilamcnto.coK3.C.dceoI- 
lat.dt  in  d.auth.limilitcr,  vbi  etiam  Kom  eoi.i  .C.ad 
Jcg.Fa!c.l)cc.couf.i2o.mi.4.Alc.c©i.2j  >.nu.  i;.rib. 
9- Quos  omne.s  referunt  Mantica fupracic. loco, 5c 
Tiraq  3cC\rphal.coii{lir6.nu.d.cum  (cq. 
t ConiranutranKn  tenuit  lal  in  d.  conii  iS  ? ca  po- 
■S  tillimum  ratione , quia  ammalcundisrcb.cli.piife- 
renda.Uancimus.Cde  iacrof.cccl.c.  cum  inlirmitas. 
dcpoen.&rcmilfc.prarcipimu$.in pnn.  ta.q.  i.pra;- 
fertunin  vit.  voluntate, in  querellator  habuanimu 
ad  iuottem.I.hacconlui(dlima.^.at  eu  lium.ma  tia* 
^ihtas.C.  qui  tcBam.  fac.  polf.  6c  bac  c«jcin  ratione 
in  hanc  iem^jAm  sidetur  inclinare  T iraq.  in  ailcg. 
Ioco,6c  Manii^qtiienamrelpuudctadd.l.tutor.Si. 
qux  uuouimK^  opinio  pioxjnic  aU  vciiut  e ilc^ 


ccdrr,pro  quatftuini  facit»  quod  j n eo  loco  pan.lQ.a ^ * 
te  dixcrat.Tiraq  nmmum , quod  maior  pierajdcb^*. 
exerceri  in  conlanguincos  pauperes. e noii  laj^44»'V  ' 
dili. cum  aliis  pluribusibi  per  eum  addiidis.  ' 

10  Coneilu(iomsgrari.ttdKi  porcll  quod  li  capifdo'  . 
interpretationem  ■ quod  liicliduininirueofaugui- 
nuaus  legatu  non  valeret,  quia  forte  nuiraot  adhi- 
bui lolemnicatcsincdiccmUI  cm.ncommno.ichis 
liibuertarur  ,pnluinendumene.quod  obptanieain 
rebdmn  lit.iia  dixit Tuaq. vbi  Uipf.i  perca.qna:  m (i- 
milidicum  Bal.Ful.ic  lal.ml.rnibidccf.S.lipadns. 
ff.de  pad.Cuiiian.in  1.  quod  dicitur.  fF.dcvcrb.  obi. 
Idem  alliinutCiph  ind.confaidnum  :4.(a(tind. 
coni.  I ? eil.feptinio.faeit-pro  bac  regula , qnod  ia 

11  dubio delKi  capi  illatpixlumptio,  vtaOus  ealcat.i. 
quofies.tf.de  verb..oblig.l.  quoties,  dcrcb.diib.nec 
credendum  cO  quenquam  elegille  viam,  per  qn.i  iii- 
diciu  tuum im^ignet.l.f . lF.de icfl.milit.&  in  dubio 

ixiuiis  prilnmptu>aiijptaturadeonfinn.indu  ,6c  va- 
iiiUduin.B.il.&  FloMii  l.li  quis  a hilo,  per  illum  tcx. 
ft*.dclcg.t  l.druus.in  pim.tV.dc  vfii.ic  habit.Arct.m  I. 
quodiuremm.S.  i.B.delcg.i.fi  autem  vtroq;  modo 
capiendo ititcipraationcm  affns  valere  poteil,  tunc 
putcB  diu,  qu6d  procedat  opinio  c6trana,iuni>mni 
qnodmagisprcliimatutcaula  confanguinitatis.qua 
pietatis  rebcfuKnlfe,3iL  ita  vidcturcuncili.ntleTiraq. 
Occi  accedere  Mamieadiccc  valde  dubitent. 

Limitanda  modocliphncipalisconclulio , vrniS 
j^proccdar.quandodiuiti  relidunt  cltfunccupnfcria 
fi  dixcrtttefl.uor  pro  anima  tua  ,6:  pietatis  paula  rc- 
linquacmon  prieiiimctur  legatu  ad  pias^.itit.is  B.iK 
&'oath.poli  gl.md.biliuJ.C.delJciof  ccckri>.ir.iQ 
rcpcf.I.t.in  a.q.i.quxlf.pnn  C eo  tir.  Bal.  in  d.  ai  th. 
nmiliccr>&:  ibi  Rom.col.  i . L.ipus  allegar.  91.  in  pri- 
mis vidSdum  ell,in  iotub  vbi  rcddir rationem. quia 
i4pietastHPnBafm  nomine  pietatis  Icd  in  (iiblVamia 
veiicans.l.eum  hi.b-ied  pcrfonarumiiV  ^.(i  tn  annos. 
t'F.deif.ilad-Alios  penemnumcro.'«adduam>Tiraq. 
ind.rrad.inpra.'fardc  M.mtica vbilupra  num^lt.X 
Ceepb.ii.d.coni.ait).  vbi  etiam  ^nmit^u  i(Os,mod]S^^ 
piobeiurquem  cilcp-iupcrem  ,vel  ditmem  ad  hunc'" 
etlcdum , quod  no^  hic  relerre  nolumus , quoniaita 
idcxpli^aiunms  in  conci.  Riupcuas. 

Subiimiiada  lamcn  cft  lia'eiinm.itio  vt  pronedat 
IK  in  co,qu  I cflfdiues.lccgndum  ;,tjdiim  eon  Jmio- 
iKiutuain  fecusaiuem,iihabcat  quis  vnde  nuar, na 
tamen  ex  dignirae  - tua  Barr.  lnd.l.i.  ma  q.  iquxff. 
pcinc.C.delacroliecckl.eiim  aliis  obiribus  ^dduefis 
perTiraq  vbi  Uipfa,ie  intrliclat.  dcNobihr.  cap  20. 
QU.  fiS.  vbi  de  haere , vfque  ad  latietarcmjatiiljmtf 
periracfar. 

Limitatur  fecundo  conclufio  , vt  non  procedar, 

16  quido  legatum  ctfeitim  magnum. vt  non  poller  dici 
adpiasqauids.Nam  timccnam,,  litcllnqur^emcc6« 
far.gumeo  pau»cn  , non  tamen  .idpiascjufasdit^:* 
I7rcrur;exquaiifiraret  cicminrci  Ugaucl^arum  piae- 
fumitur  pte:atis,vci  n6picrariscaulafamim,vi  nor, 
in  l.cx  duobus-l).fi.ft.dcncg.gc(f.iul.vtrum.tf.dt  *.oy 
nat.intcrvir.&  vxo.Cqrn.conr.50.col«5  vol.  i.Bcild. 
itlauih.simiiitcr.coluin.a.Cadicg.Faic.quenuctcu 
Barb.in  c.ad  H^‘*‘*mu.9.de  lUUm. 

e 0 e L F S 10  J^lCLXmU. 

A R G V M E N T V M. 

An , A quando  Pignus  a creditote  debitoti 
temiirum,prxfumatur . 

^SVMMAniV  M. 

I Pigrmt^tfediiorr dilfitorirtmfiuMnonprffmyiitur,,,  ' 

% RtfuniftNMriJiiottim^Juimliir. 

i RlrnUpOt 


lofephi  Mafcardi 


*S  remtttfi/ttio  nBn^tumprdfumunttir,ttJim- 

ptr  f»<itnda  tP  inttrprtuthf  vttBittntHr. 

4 Error  ttijmim fslh prnpriopotimfr*fun»tur,quam  iu- 
rji  propr^  rtmfntuttio. 

^ T(jmtJNo,donsitotfi. 

6 donatio  nunquam  wgfttmitttty  ai^^uttd potimprdfu- 
ftitndS  fdtuum , quam  donun  vohip . 

j P^ms  dd  bcrivt  remifum  prdjufnaittfyr^jhnfitt  tmttmh 
^ prdfumptut  rrtditorir . 
t CrtditorpmitUmptgnuivendt  ,tOudrrmiJijftpr^fi*mi}. 
g Pignoris  obBrstio jicuti  (onftnfu  tmiutiturrtta  &/oiot$  • 
JtnJu  dtffwiiiur . 

10  Pignur  rtmijfumprdfumitur , ttidmji bam  crt- 

" . ditor  dlienationtui  ptrmipt  alui^nterrt , 

» I Pignuiprdfumuur  r^^um,  'nonfolumJi  dtbiior  cuifa 
(uitJi  alitnandid  <r<^tortptrwuffa  tfijid  dUus 

quilibet  fucctjpir  dlienduerit . 

■jl  *Pt£uui  eonfeufu  tndttQrU  dUattatwn  i icitote 

ex  noua  edufa  re  dequiratur,  rtmtfgratMfin  eo  obii 
vMio  ^gnom.Deel.noH  protedtrt>qudndotxtdd9eau- 
' Jd ptgnut rturruretur dd debitohm%vt ibfd.nu  tl*  . 

] 4 Creditor, qui  debitori  fatuitatem  afienande  eoiK^^  dc' 
bitor  eiolo  malo  , (xJi>nuUh  alitnauk^ignBi  rtuujif 
'*JruoH  prafuminer . 

1 5 cldu/uU,nonJequuts  verd  t tX  aPudU  traditio- 
ne  non  todit  prafumptumem  fimulattonii . 

1 6 Creditor. Jiue Ubere  Cenandi  Jiuefimphsiter  alienandi  fd 

euitMemeonceffk debitortptgnui  rtmtSJft  wtdetur, 

1 7 Pes  fetaptr  prantmttmr  vtnai  lebtra . 

IS  Pignut  remi^um  videtur,  etUmfi  res  ex  volunt  die  tTtSi- 
tbru  aUeudtd  eionduta  tra.Uta.Jk. 
l^Creditof  ita  demum  alitnatn3nt,pifn(,ru  tonfenjtjfe vi- 
detufji  expretum  eonfentut»  piajhut. 

eonhnttmi  manto, bon.i  fibiUypothetats  alienan- 
ti, bjpothefjpi  remtttfreprajMfiftur , 
a 1 dMuUtr  wiftntuns  mjiito,  bonajio»  bvpofbreata  aiitna 
ti./ibi  non praiudieat  Jimarttus  alia  bona  no  babet^tx 
quibus  pojjit  sfji  fjtujim . 

Dtciqindprocedere^  nif  luraunntum  n.ulieriiinteruenf- 
Jef.vtlhxifit  in  alienat  tone, Ji  certum  habere, quodena 
ritus  bibrt  abi  bona,  vnde  poJJit  fibi  fitofim . 

2 i Pignorir  remi^ionem  non  fotum  exprtjui  f'ed  etiam  tie 
artnjigidi  conteciuraSus  eonjenjus  tnduat . 

2 5 Creditor  /e fubfiriheni  in flrmomto  abenaiionu  pignoris 
tanq  uam  ytfu.rel  notddhesjihi  non  pramdieat . 
zaCrtdiior feiSsfetteum  Bht  pignori  obligatum  lUMumittif 
piljinon  exprefie  eonftijirti,  piraus  rci/tiftpe  pjumitur, 
15  Qrediior  fcisnifiruMtnpigngts Jtbi  obUgaium donart  ee- 
' - chj^S'n(in:ontradieehj^irmdl^ytcJiexpr^senn> 
ftnhpfircur.totd. 

xCtLiberi.ttitfau^re  quod  a iurt  ei^ofimn  ^,ad  qmdincu- 
qut  pram  tasfatn  extenditur. 

27  Patientia,  irJrifiifiafaaofeptXfauJa  indueunt  tSfassu. 
ziCreditor  fiitnsffiumbonajiht  ohUgata alunaiFtjionftn' 
tii  t videtur . 

2jfCreJtfor faOurem  ^iobUgatam  ahenapit^X  tatem  ani 
mo  dteipinii^ , bM,ttur'proexpnfieeo^nutnte^ 
loCreditoftiaqui  proclamate  admoniti futrbtrem  ptgnord- 
tsm  olienjri,(Jtaeuerunt^mpbui  eapettn.no  p^unt. 
QuoddecUratur  proadrnig  praftnti^s  icufatbm 
tantunf, tftibid.nu.il, 

aliqua  conditioni  pignut  alienari xjrr- 
y^fii.jifondtuomt  feruata  nonfuijfent,  non  pra/^iif 
* teer  'uii  fut  ptgm.ru  rtn^jfe^ 

^^Confnfus  fub  cqndiuoneprajtitms  eonditioru  noHOiUin- 
^ ph-ta  doti  oper.uur . 

^^^Credt  or eonpntieni^p^ni^ e^kgatum  vendi fybneodo^ 
'jVtfbifaUiferet.JlnonjkJaiiiJd^Jum’,  contra  debitorf, 
non  contra  emptorem  pignori!  d^/e  potant. 

15  Creditor  cot^tnitent  pieuuialieat.iritmmprotffia$ione, 
ft  fusjuum  Jaluum filii  rtmantrtl^fbi  nonp^atudicaf. 
‘ P^tfiatn  nnferudt  tui^uhantis . 
yj  Cudiinr  JiAttipu  pigntffmjQlutumprotefiand^fiidfa- 
- *.  ' 


. eeredkpq-.  praiudieioiu’TUtnfuormm,ftonr»trnguHdl^ 
tat  pigMar$t^edfu.quoreinuuceretur. 

58  Crednor pertuttem pignus Alienari,itadrfnifnefhipri't» 
dic.1t, fi  venditio  tdrdynm  fimulatafequuia  e fi. 
q^PuptUus  permittens  rem  fibr-pignoratam tol/jquetutofit 
dutbontdtevendi.jibinon  praiudieat.  * 

40  Creditor  permittens  debitori , vt  pignus fmanm  atttri  obH  - 

garet,pignusrmrififievidetur.  ‘ * 

4 1 Creditor  permittem  debitori  Vf pigttus  obiigtttVniuj  tam 

' tumper/ana 9ratid,quoad  idaen  perfoesam  tantum  fii^ 

pnusremsfjUprafuMtur . 

qx^luher  nunquam prafumiturpigmuris  dbtigationf per- 
mittere, rufi  eius  perjona  rrfptUu  tantum^ui  tuneoHii 
gdtio  fit.  , 

4;  CnditortnfirfBntntumpignoris  rtddemdebitoridnspi- 
gnoratitiumremitteretndetur . 

^■Creditor  reddem  debitori  infirumetehem  piqmrit,  nonpi 
gnui fidu  ,jid  ^ principale  debttum  remettrre  vuietur  ^ 

45  (^rtdilor  reddens  rem  pigneratam  debitori, prafumitur 
pignus  remittere  . • 

q6  Prmeipab  contraSlu  fubUto , tus  quoque  pignoris  eenfb- 
turfubLitira. 

df  Pignus  t/i  acctlfio^quddam  ad  principalem  obligationem, 
4K  Aceejonum  ^ne  pnncipati  /Ure  non  potefi . 

49  iuipttendi  bepotbtcam,  non  nafc%tur,rafi cum  potentia^ 

petendi  debitum . 

50  Tejlatorji  rtm,qa.improkgMtop^orfobbgauerat,aUe^ 

naunpigUH,  teuocafividetur. 

51  Retqualihe‘ipr.t/U'ntiur,vtndtkber.x..*.  ^ 

5 1 Pignui  per juperutnieni  doimmum  extingukter . 

5 j Cnditores  ementei  rem  pignori  obbgatam  inJiUidum , pi* 
gnui  renuite  re  prafumumur . 
f^j^Cred^r  acespnas  rem  pignoratamin  f<datum\pigimt 
ce/ifiiorretnifcrrev  • *'  . 

5 5 Creditor accepi4nitiatedhattmdtbitorii,iusbypotbeia^ 

• & pignoris  ceufttummitun^ 

5 fi  Alius  urp^ko  m eestfm  fubielio  e£i  nonpo/funt . ' 

57  PignoriidomimumteuocabHiterefiiilumtrtditorit,  «9  ■ 
faat  pra/umi,euM  iuripignoratitiorenunttafiLj . 

5 8 Pignui  ptr  nouMtiunem  principaUi  obUgationii  fmblatii 
eenjetup. 

Pignora  uon  pjumuntur  repetita ini/bUgatiom  nouStt, 
toPignut  ad  boe,vt  toUatper  nouationl, oportet  quod  inea 
pr mapalis  debsCt  mtmtto  fiat^tX  aka  pignera  non  dadf. 
Et  quod  obUgaisoAn  quamprimuper  nouationtm  tfi  trqp 
/Hfatfiivalidaiqtibid.etum.dn. 

62  Pignus  non  toUttur  per nouauonm neeefiaridnL^ . 

6f  Jienunciatioptgnoru,nonmdtt€itrtnuneia(ionemprin-l 
ctpaits  obbgat  tonis . 

' * Pt  OTl  11 C AcrtdicoreidcbiroriremiQlini  n6 

5 2.QU.  j s.pcr  Bnie  jn  l.qifc  docis.nu.ii.tf.tblut*  macr*  • 
dc  in  l.B*C4icrcmir.pig.dcU.Hugo  coqC.  io>  oam.5.  v 
Cuius.rci  eaictioaihgnari  po(«it,quia  n<^o  iuci  Aio 
X t renanciarcpfamiaird.fidom^ft^dctcm  ifl^wd. 
j &qQ)atrcn)Ulio»dcrcQuqciat(onunqua(nfa^p' ** 
fumuncut » inio  Icaiper  facicada  cA  interpreraoo» . 
vteuiicmrrcint&ont^pneAimpiio,  vcjaiusini^  tn> 
dutu  Tuaqan  L A vnquam>in  prefa.nu.i  iS.C.  dc  rc* 
uoc.donat.  Dcc.iii  i.poAquam  Uci.tui.  16.C  dc  pa{1. 
dc  conCn  Z4W.8.go^os^  CrautConCas  i.  coI.  pcnul. 
vtrr.f  uifpsecdcliae>d:  oov^,x.^j.  aum.4.  dc  conf.  24^> 
nu.d.d(  conr.a9o.cdUim.t.vcr.'4.in)n  prarutnit\^r.Pa*c 
riCcoiU'.  V0I.5.N  attxonl^S  .in  ph.cdT> 

a(.nu.46.dc4i>.Ruin.coni^  12741u.19.vol.  j.vbidv' 
4 cuiqubdp^tepncrumiruiitcnorctU  infactepro*' 
prio.qium^flAs  ptoprtj  rcnunrfauoi  tacit.I.cicg2tct> 
5i.qui  rcprob<&.  d.dc  pigno.  ubi  diuiur » ^ qaao- 

do  iumi  poteil  alia  intcrptcutio  > qu^iu  luris  proptii 
xcnundatiOiUla  iumidcbct)<)uodctiamdicitCrau.» 
conC j7-nu.i4/acit  etiam  pro  hac cdclnfionet  quia- 
y ^(cou^odooauocii  i MgdeAinui.  £ dcUofuciob . 


i 


J * 


De  probaii6nib.  Coricl  MCLXXVIII-  ?J7 


pce  in  l.n  qunobligatione.  tf-tk  rep  hi.  hrifliinJ  Tl 
n(}.in  difial.fi  ampumiVct  .dofuhone  laipinisi  n> 
t nF^G.dcr«loc.do^a.AtdonInotnum]t).^prrfi)mi- 
nu  adeo, VI  potidi  £>roum,qacRi  fuilTc,  quam  dooa- 

iccrtdatur.l.cumdeindebito.ffidcpr^a.Bal.inL.ge 
nctaiiter.C.de  non  nam.peca.&confii  tq.  Croditbr, 
in  fin.vol.4-  * nos4'*i'"n»'>'toncl-  donatio.  Dura 
videre  potes  infratin  concl.remi(TiQ,&  rcuStiatio,  dC 
demam  hanceonclufionenofiramienatrFrsn.U. 
in  trafi.de  pipH-tit-quibus  mod.pig.vcl  hyp.fol.vcr; 
ppno&Hu"o  Doocl.inco.traA. e. eo. 

Cum  ^tarpigsmtemifiamnonpradumamr,vil 
adbisdifiumcfi^illtidiamefiareopottcciconfensii, 
j veltacituiAidc  ptttftimptumflufiicciead  hoc, vt quis 
pignori  vel  hypotheca:  renuiflaficcrcdamr.  Idcoqr 
ex  illis  coniefiurii,  ex  iqnibusMatusconleafiis  colli 
^tunex  lifdein  etiam  pignoris  remifiioprzruiiiitar, 
ita  eleeanicr  Voluit  Franc.6ald.in  alltg.trac..clep!g. 
tii.quibus  mod.pignl  hyp.lbln4:ol.  ■ i .ver.dTxt  an- 
tea tola  conuentione,  & Hugo  DoQcllUs,ln  eo.  irac. 
codemmtttir.cpl.4.  nu.p.v^nnmmdc  volunute 
cim.vbi  diclt.quod  fi  credi  toraliquidiaciaticx  qoo 
conIcqoinioDO  quadam  intcll^i  pofTincudenoniC' 
lintdo diutius pignoKco^taOeircroifiile tunc  illud 
debitori  prfrutnendum  ctitiec  demo  amehos  omnes 
id  dixerat  Neguian.in  ttada.dcpigiiun  i.mcmbr.  &p. 
ptiacipalis.Exquoplurcsn)odifequuntuT,quibuspi 

J;norireDuniiaiomptadamitur,quosbtcuiiciiacai- 
uCidcrcfercmUS, 

Piiroo  l|iC  ex  hac  limitatione eolligere  poflumus 
• quod  ficrcditoctpermiuatpignutvedi.'vel  alio  quo 
BHtnodoalienari,|figntttreminircpiprumitur.I.hde 
bitor J.j.qurt>.mod.pign.velhyp.lolu.vbiVlpjit,fi 
io  viditione  pignotisc6fenrcritcicditor,vel  vcdnt- 
tor  hanc  re  doner, vel  permiitet,vel  in  dote  dendicC- 
fXhim  erit  pignus  liberari.  Qaodcnldicit  Mariianus 
inl.ficut.$>ri  voiuntaK.(f.ced.tit.vbi  aitinuertefidd 
fiKciecrcdiiotem.qoi  rem,quz  fiio  cblenio  alicriata 
, ‘Vfi,Mnquam  pignus  fibi  adiudicaii  dcfideranldldi' 

. cCtlmperatoresSca<ri»,dcAntamnu.s,inl-tCdcre 
9 mifl'.pig.vbi  inquium.ficutpi^otistobligatio  con- 
denlu  inducicut,ita  dc  foloCuMcnfii  diflbiuitur.  Idfi 
flatuit  Goedlanus  in  I.com  it.CcodemJc  demfi  pio 
legula  itaditui  i Caio,hit.ctediior.ff.de  tcg.  iur.  lafi 
in  1.1!  fundum  per  fideioommi ntiai.iv 3 9.  ff.  dc Icg.  1. 
Ver.Cmilltcr.Battol.indifi.I.4!).n  in  vendirioueKdc 
. In  d.  l.ficut.^.fi  volumatc,9c  in  t.fi.Calc  Kinir.  pigq . 

' Xomanatarelpondli  in  coor.140.HK  vendiiioie- 
tnm.perioiiim,&cQorp4nu.d.Idcm  confuliiit  Bal. 


A mpl  iatur  fecundb,  vt  proceda  t noti  Ibinm  inpif  ■ 
m6  creditore  permittente  '.'cndi.lcd  etiam  iu  alio,q- 
1 1 itf  eius  locum  filcccflit.iTiti>n.$.fi.ff  eo  dt.  allegat, 
vbi  Modcfi.air.TiriusSeiOpcCuniain  l^pign.tutv.' 
didedcrat,qui  fiindiiscucfleraniea  Rei  publica  ob- 
ligatus, rccundos  creditor  pecuniam  Rcipiib.  cilbt- 
mt,fcd  Mjuiut  cxtjtii,qui  dicebat  anwRcmpublicil 
fibifimdiimabligatuinfiiiflc.Inuenlcbaturaut M(-  . 
ulusinfirumento  cantionis  cu  Rcpublica  facio  i ba 
k>  inierruilTc , ac  GibfcripIiBc , quo  caiicbstut  fundd 
nutiialij obligatum.  QiirttnH,an  afiioaliqusinid 
Mcuio  competere  poicrt.  Modefiiinus  rcfpondit.pl- 
gnm  ori  is, de  quoquzritur  confaiGc,  mimme  eO  re- 
tinete polle.  Licet  cnim  loblctiplctatuotuin  infiru- 
riicniocaiKioaiscum  Rcpublica  cclcbratatame.de 
iurlfiioquoadTiiiuirirenunaaUeprfrumiriit.  cfi  Ti 
tinsin  {leiptibUn locum  fuccqdat.  Hdc  Modcltiui 
lefpoolbm  ad  id  adducit  Nggufancius  vbi  liipra.  uu. 
lA  dc  ante  cumex  iplo  idadobiarom  BaRolusiAn- 
& B^ald.  qui  hoc cxdfimant  cOe  memoriz  com- 
mendandum. 

Amp I iatur  tercio,  vi  procedat  etiam  fi  eadem  res 
la  polica  ex  uonat  cauta  JuiiTettcacqnifiia  i debitore. 
bUfi  iibiSciphil  aurcij  pignori, vei  fimduCor.hipo- 
checzdcderim,it1udq;dcuidcex  tua  volutate  aliena 
ucrimrflcmdciscx  uoua  cauU,  puta  dau.itioncittadi  ] 
t<olrccmpttonc,aU|  tocicutc,aut  humtmodi  ad  me 
denuopeiucnerii , ilon  aniplius  dicendum  ctirpiga: 
obligaiioocpitedirttcgra(i.  luscnim  illudiemci  ex- 
tlufiumiehiiiil^re  non  dcbet.1.  ikut.b.  lUpcitHcofi. 
ifeodem  tituler,  vbi  Maruanait.rupcnucuu  cOc  quq 
'icrt  Ii  debitor  pigousulicnaucrK  canfcnlii  crediioriSi 
deindcbooandc  redemerit,  vd  ad  efi  aliquo  mode» 
pbncncrit,an  pknotisioircfiicuatar,&illam  tcx.  ad 
nde  ibi  notant  B^.dc  Ang.Ncgufaaiiusrbi  lupraai. 
at.ldemdicuntCy.A  Ban.inl.fi.C.dcremirpjg  vbi 
etiam  late  Bil : Sc  Batt.  ibi  1 iiquiuqnbd  qui  nelcirct  il- 
lam Icgem^lcm  per  teipooderet  ciinrta  ilinin  cq/itin. 
I^Bib  voluit  Bdlainc.conC^p.  num-i:'.  laieRuinus 
cb9ltS4.inptuKip.de  pailimi  colum.  4-latc  Beccius 
confiliom-volum.  i.dcco«liiio  iXicca  mcd.volum, 
primo. 

Declaranda  lamCefi  hate  ampliatio,  vr  procedat» 
quando  ca  noua  ennia  ad  debitorem  icspciucnu;  le- 
ly  cus  autem  f fi  ex  iadeiri  csula , vcl  dependenti  ab  ca 
tes  ad  venditarem  tcucnaHU,ita  reguia  d.  I.  fi.  decla- 
rant Bal jahgJc  teliqulibi.R  in  d._V  fiipciuacuuin. 
Ncgufan.vbi  lupra  RuiiUu>l.coufd4- 

. Dcclatandacltreeundolocoampliatiavtnon 

voof.ray.qqidam  Alcxan.obligaulc.pcrrotumvaLif  I4ccdat,fic0fiettdl>lom.i>alifiamfiufrc  venditione, 


l.Card.conl'.i4.col.?.qncmaddudrUluAt.Cald-AI- 
banusinaddit.ad  Bat.in  difi.l.fidcbirot.$.fi  in  vidi 
.tione.Ang.d:  Bddudeicnueratdnd.l.cum  te.&  i fi. 
C.de  remilT.pig.de  ihd.l.fient/b.livolutatc.de  hidic. 
I.GdcbuDiJe  in  l.Lucios.ffquib.  mod.  pigvVel’hS’p. 
lbl.ldemrelpoadit.NaMa,conf474.  num.  ap.  Rotu. 
conrita.num.t.  Rain.c0nfil.d4.wm.  1.  vohunin. 
4.  Demum  Id  tenuerum  Dee.  de  ugnol.  nui  aiios 
quainplurcsall^atiridj.creditor.nu.1  fl-ff.  dccq. 
inrJlegar.vbi.Tupia,  Balduinulii|ue,acOoncr.  eum 
fcquuniur  in  locis  proxime  citaris. 

Ampliatur  prinwboc^  9 dicimtu  gx  venditionis 
pemiiliionepIgnusrcmirsiipiTlumi.vthabcattocib 
10  non  Tolum,li  iSitcui  fafia  cR  pioiniffio , fcd  £t  fi  hx- 
tei(iusvedjdcm.l.fieat.y.fi.dcbiliKi.£F.quib.  modis 
pig.velfayp.rol.vbiMartianuslitilld<hitoilpiwo. 
venditio  cCcella  efi  A haetes  eiusvedidcni,poi  fq- 
fii  quffiiocflbpiuid  iniclIcxericcKditordimrcfie  ve 
nilic  dicci^um.Ka  enimfiibulitatesa  iudicib.n6  ad 
jniiiulut.HMtcqilCTirentiamneHantibi  Bar.  & Ang. 
qui  diciiid  maxime  notandum  efie  ,&  Bal.ibid.  Iile 
Bati.in  Lfi.C.dc  remilT.pig.NeguT.vbi  ibp.nu.  i j.vcr. 
4^plu4!alduioA£><ilpcUoclsF(Oxust(iuiis. ' 

. -Is'  i . 4s  ' 

T.  k* 


nccelTcfiuisi habuific. Nsntq;  fi aiieiuuccii  dcbiioi' 
nui  pigiqocaiaipiye  Veia  anle  lion  tiadideru  ,ac  ipfe 
in  poflefiionc  tentaqiait , aut  cx  alia  copiccluia  c5- 
liet  eootracluin  fiiuuiatuiii^illc,ac  ad  ipeciem  lan- 
tomdccipicndicrcditangratiacclebtatum  1 m,pi- 
gnotisnoncxtinguemfptaealligilurcxvetbisMar- 
naiiidnd.!i.lupcniacuum-ibi,bonaifidcnxlcmai^ 
pauloin^  dicit,  li  pecunia  foluranou  Ut, doli  mali 
lidpicioiiiCrit,ti4nn.via  ad  pecTens  tempus  > vt  pol^ , 
erutor  doli  mali  fepUeanonem  obi|cnt.dcibwKJt. 
dd* omnes, tradentes, demde  cs  quibus  ilia  contitfittt 
iimulaiio  ptobaii  pollit,  qiix  hic  fonafieapid  cadere 
pote  iannifi  nosilli  dedita  t^craomincre  vcilcmos, 
ncca,quxinobtstraditaTuotfupra,inconclulione, 
crinnafius  limulatus.vcilnm.lnnani  labore, hic  tepe 
iemmus>>aniumlnlHehalle|atc  Rtiin.qui  id  faris  iu 
si  ttaditA  per  ho!c  ad  fafiiqaeftioncm  Kfpondit  in  , 
d.coiir.64.  ffii  pn  tot. 

ti  Ampliari  poiefi  declaratio,  vtprocedatyetiS , 
fi  in  inihumento  appofila  fitclauTula  conllituti.Nd  ' 
de  hOc  caTu  qS  Icquuia  afiuali  uaditionc  comrafiiis 
rimulalusptxlumctiomnuio  cnim  veta , li  afiualis 
^}sllliorcquiriIUI.8atlbl.  iiidifio  S.Yupcmaeuunaj 
Yu.  iiuiqv 


y < 
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■ lofephi  Malbardf  ' 


Dnn.f.<l»tnifcqai(iirJtl>!rt-»I>fS-«»r-^4;0um.i.cx 
coolli*uio  ea>>»  non  toilitutli(aulationispizlu(n- 
mio.Bait.inLpoftcomMilum.ff.dcdpnaiaBCOnfil. 
liiiixquad  incipic.Pccr.N>c<B)t.inl.  i.  pccilUiitt  te»t, 
C.  de  Jufftag-  aiii^s  l»*i  lup.  in  d.,conclu£  comra- 
Qx&  Ginolattpivbi  omnino  videndum'!:!}  ■ ■ 

AmpHaiut  qiMrt6.yt’proccd«t  fiuc  bbcti  alicnip 
16di , fHieGiBplicittttalieoandipotcflUcmciediiOf 

conccflcrit,  viroq  enim  modo  pignori  tcnuiiciafc 
prar{umi|uriiurcrponditNaTtxont.474'Bu*  ap.in  n, 
14am  fi  Timpliotct  alienandi  pOfcftatcm  crj^tot 
codcelfcrit^videtuieum  non  Ubere  a)iciuo(J|  ifsd 
cuingranamine  fui  pignoris  > vdthypotiKSciip^ 
tedatem  dedidei  contranum'tamcn  dcciditl^rtajnp 
q 7 tctl^,!daipct  eni  m rM  liberafvend  i prxluminir-  BaU 
inI.a.C  dejcnpir.  pigo.Jc  inl.cxpradijs-poft  gloU. 
ibi.C.de  euiS.  Jrtn  n^.  C.  de  conoah.  cippt-  in4q* 
gj.m  Lex  prsdii^&in'  l.cnm  venderes. ffde  conrtab. 
cmpi.&  in  l.pen.ff.deeuid.  vbiadducit.l.iov£ditio- 
nc.d.de  a^Uempt.  Floran  Ufi  arborem,  per  i}.luin  tex. 
J.h*c  lcx.ff.dcicmit.vrfaaaprad. quos  om  net  addu,- 
cit.approbatijiiNatt.crMif.jjoinn. i.vbi  pet hoccon 
cUidinqnbd  refla  tot  pignus  defecdftitntam  alietids 
ptatrumimr  illud  teuocate.  dtqua  remfra.di«tnu.5. 

Ampliatur  quinio  > id  qitoddixdnus,  vtptoccdgt 
IS  etiam  Ii  Hebitor  , qui.ex  voloniate  domipl pignus 
aUenatiiinrondum  tMdulerir.Nami-uittrcncaturdc-- 
biUK.dr  cogipoflitadrfadcnd'uttiuionpotcfldir:i  v5' 
ditionem  veram  non  intctp«riiacLficuLS|i.Ji  dr^bitoi. 
ff«t-aUeg.vbi  Marcianus^aii.Ciuir  cjcfi\ptbum  tc- 
oearorvctkUtOripignuncxnnsin.ldquc  >t«  noo  Bart 
An3,3t.Bal;4£noi.'p«rglo.in1.CdebitqtJfajuseritur. 
"itf  verbo  impediat^.tit.  Neguf.  Vljt  inp.no.  ai.  vetf. 

; lo.amrlia.lcd  id  repugnare  vtdetur  cir,  qitxa  nObis 
di^lunt  in  ;..iuipLcum  tVCunda  ciusdKlarl^loner 
qua  dicebamus  , pignoriStiistelUrui 
' glWnai I O fafta' fit.  vteuta fi  non fequuralit  itadiuo , 

ampliruiinusct(mini|^'t(roopnx:cdeterp:iiaa>|;co»- 
fliiuillct  venditor  tc  nomincemptotrs  prlilidere.,  ex 
tfnicmia  C4rr.ind.S4upe1Uacuum.dcn.uiii.1nd.4Or. 
64. Verum  illud  ifltcliigi  oportet,  qiundoconcuiefit 
alixTimuIaiionis  eonic^inr.velati  Ii  eonflitoedUie 
laus  nommepoiridcrecdeitide  per  lOgum  tcmpnsTC 
tineat  poflciTionem.de  tradere  lupertcdtar  ■ adebqd 
doli  malilndeemergattifipieioridr].'  pcrfpirue ic)i- 
(iiRuini>s;.NanenimilmpliciicTaiietpciclaufiild 

eqnfliiuli.  non  libriiati  pigpus , rc<Tqitodi;aclauluU 
’ .tiniulaiionisfiirpicioneq;  omnind  non  toUii.  Idqbe 
ti  icniircBatt.apparct  ,loqttim^eninxdcp^ad^fi- 
nlulatie>nceonlra^luS..\t  G quisnalla  alit  Traudi^lu. 
Tpicionc  intetecilentt  Tc  nomine  ialruiius  conditu.ri 
pollidcrc.rd.bac  tamen  nonaradideiit.ild  erit  dicen- 
dam (iiqularam  venditionem  praefumi  > ficigptoce- 
datr.quodin  hacanipliationeanQ^iSdiclumefl. 

1,1  miiandpm  efi  nunede  rcDringcoilfi  plurib.mo 
disld.tpdiriiiws,'crcditbricOnrcaiicnt«ir>.alienaiir>- 
m]|a«epefcredliote.pignustciiiilillieei4i'urni,as'm 
ippriimalcicndu  cfl  cxprcfsnin  >eonrelnum.icc|yiriaii 
lioc.vtqwsalicnaciaiiiconlcntiie  dicatur.fle  iidcibfi 
non  inicrucniai  cxflrefliuconrenTus>nuIlo  modo’^- 
gnusKiuiUiuu.fuine  pifbiipcUdirxu.^.non  Videtur 
fl.^1ii.vbi  Mair.airi  non  vided  creditorem  conlcd- 
fifle.fi  Icieatceorcs  vendita  rn.cuni  Tpnafic  creditor 
paUiu  lii  te  veoir<wdeire<>>.qtna  rcid},ic  vb<qi  tua  fiiu 
. faluum  tibireqianerc.lrlqi  ibi  ntHai  Bari. An^denr. 
liqui  iicnbentct.N^iii.  vbigipmu.a  i.  Ui  dicixDud. 
coir/i}a.n.tli.vbi  ad  idadductrfiocr.q.xi.n.p.  iclqe. 
Cpnccaat.qiiui.lib4.c.  i'p.pu.  1$.  Idp  Voluit  Caflp  io 
hiciui  clcd^Hic.S,fi.Cde  kgj-dt  Awcc.de  RoCip^ 
G.domus.S.li.c<raic.^os  allegat  Cuer.rbi  flip.  Idra 
voluii  Ecabc-Balduinan  d.cia  cT.de  prgnor.aUr^aitii. 
quib,  mod.  pij^velhypothc.  iuluit.  verC  conicnlifle 
autem . Idcmlbitit  Ucc  iud.'l.  eu4uot.nuni.  icvte 

' 


cMrit,qiR><i  Ii  Creditor eflerpearfem,  & nnfl  MMiate 
cerci.nontaincnexhoccrjnlcnfilleptxrHiBCturinlff  ' 
exprpltiiddrcelev.adduac  Batt.jn).iin.O  dctemifll  , 
pign.  & caxjuxhabcnturpcMIexand.poOSartoMC 
* ' comtnjuniier  exteros  DD.in  tquedorivcitca  fl.K 
iol.iuatr.vbi  plene  (tadatut.ipundortii  is  conTemiie 
ptigl'naiaiuriip&  nOi  diximin  in  cnnclxxx)l(nriH,|k 
in  cOncl.  patientia.  Idcnvibl  iemit  Cagn.  qm  tat  todi 
rcddit,quiacrcditOretiam  fittciiit.tamecum  ibiifli 

* Taluum  liiuin  itis  libi  elTcAon  libiptxnidicauit . quo 
rabo  rcddltuti  Manian.in  d.P.non  vidcrar.vt  liipnr 
didam  cti.adduat  etiam  Fe^.iiK.ccclcria.coi.p4lc 
conllu.larjii  l.emancipata.in  i.nntab.C.quUdmic. 
tc  ia  aBth.cxieau  ra.cgl. pen.de  fi.CAe  lib.  pneter.  . 

Adeoautem  coniaiTus  eipreflus  in  alienaiiqiw 
fiacii  praUumi  ren&eiaripnem  b.ypotl>ccc,Tcl  pigno- 
aotis,  vtatiainfimulierfexprrfsccrrnTenicritirKUito 
bo'iia  fibi  hypothccaia  aKeaanii , per  hrx:  hypotire- 
oimteminflcprxtumanir.«cpa(iotaHsdedana.l.  ipii 
tabetnasa  tgenta  nae  fle  de  Contrab-crtipc.l-vxor  pa- 
trui.C.de  leg.CaftUn  Ticiiii  cledionCiSii.flide  le^s- 
At^ia.de  Rptiin  l.6domus.P.fin.ff.cod.fit.Uf.in  lA. 
ibI.itiax>lum.4.V'crfiMancconclalkiocm  C.deiuic 
(ihph>ventico<eum  aliisaddnti-Pqr^lotlat-depeiip 
teg.()ty  XX  quo  iBas  allegationes  delctiplit  > fle  tcroik 
in  Tuis  dccUionib.^ocr.q.xt.nu.  p.&  Cuin  retulit)  flc 
Tequums  cflUurlat.d.conT.  ra.nu.  1«. 

Dcclararurtamenhcca/iipliaiia.vtnonprece- 
11  dat.quandpmarirust-alii  boiiaaion  habetctiCi  qui' 
hiis  mulieri  fatislieripoffef  ronemirn  etSm  expief- 
Isconlcniicndo  fibinonpcaeiadicar.nifi  iuramcntfl  a- 
inulimsappoliramfliiAcAntcnflciarioiie.TeTvxoc 
duillec  ic  qemiHt  habergrqubdmatiiusliabctalia 
bona . vnde  iibi  pollitlaiisficri-ca  p.  cum  contingat, 
extra  dciur.capi)iectinulicrcs,eod.«t.lib.6.auth.lwe  . 
i ine  1 C.  ad  yrileian.ybi  A Ibci.  de  ILoT.  A hasc  iura , 
adducit , A lequiiurBorx  d.  qiEcfl'.  xx.  nom.9.  A pofl 
euii)  id.Voluit  Burifat.dxoalil.  ixaiam.;S4c  )«.  Ban- 
A.D  D.iitdipuih.-tiuc  t mci  A io  1.  iubemus.  Cod.-ad 
VeUaan.lmol.ui  cappeilicnic.  in  gl.io  4,  Colum,  de 
emptioA  vcndir.Airadcciiuinluillean^tQOoiir  > 
liaNcapoliranoccftaturAiHi.deciT.yii-iix. A iiiw  ' 
perea.quxibitplelateMadit.  Pasdiconfil  ip.  vol.t'. 
num.  1 6.  Mamior.  t*7/  vbipofl  Roman.  ibi  videnK 
infiuctc  I quodTuflicicteinporcreounciaiionis  fiuf' 
lOttot  bona.vndclacislicnmuUeu  poflct.bbiixii.po 
Aea  detinaruelTeiid  non  ptaUorikaWei,  in  quemeer  ^ 
nbnei  aiuc  inalKtciits  iii^bcce.aUoiutio  fada  ciE,  4 
Aid^uocpic  iluirCaAtenfanE.Meaia.ii.fi.  fl.Toliitp 
niaaiiuoo.  vbietiamdicic  ptabuidioqusincumiiqr 
rcmuliai  nonThiflcioibottaiempoiercauiiciauoi' 
nis.ex  qaibus  libil^sfieti  poitei.E^  lmo.iaii.c.Mp 
venn.in4.cal.1n  gl.de  empr.  A vcndAUdi  .quqdrcs. 
qu^urgiubd  etiam  tciDpofe.quoaginu  fit  lO  facul 
ratibus  i'  m A hanc  opiiyonem^Vl  xqujoicip  fauocc 
dOusptobatAlHid,dc«ilj4U.pcttot. 

Animaduencnduiii.auKm  c Ai{f  nonfialum  con- 
(euilxs  vetbis  nomuvitim  A di  lecte  cxjprtini>.ioducu 
xaMnnnciaiionciu.tiulcfiaiatitconiCnAisiquicxcci- 
titri|niii  A conicdurKcolpgiiur  .txcmplamctlui 

* AKficiu.P.non  videtur  Aquibnfled-pignuiiVd  bf po 
tbgibiii.vbtMa{cianaic,liqui$ieTuMcnp(ctittabu- 
ItacniptioDisA  vcliditrana.conlcnfiflc  videiuc.ee- 
cObic  non  apparet  de  expreflbeootentu.  aitamcita 

' cpitTcalifledicuurct  ia^fiidbquo  iiuiuciiur  ccnli- 
vUtionispcxlumpuo.ldqueibsaiat.SaiT.ABal.iad.' 
Vgd-dcpig.d.  thdacpins  aDqtaco.  vct.  conlctiUfibati' 
Kin,'  qitepiamtamcnhavnoncAptobatiocoacla- 
' <kns.admi^mt  probatio  in  conitanumipalcA  enim 
X)  {c,vrtcAis.vcl  vr  iMMUMUliibfcnpfiflnquocalii  t pd 
induceretur  tenuncianoois  pc(tun)pou.l.CgmsdLde 
pig.ad.gl.  A Bart.m  dd.licut.Pmoa  vidcmr.^duia. 
inlocooapctaUcgaio.  ' : ^ 

' A Subii- 

» - . 4 ■ 


^ J . • «v  Jh  - Jk 


De  probationib.  Coricl.  MCLXXVITI.  3?8 


SubHmiratur  autem  harc  limiratio.vt  n6  procedat 
i4fauorclibatatis.  Nam  tfifcruumpiptnoritibi  obli- 
gatum tefeieme  inanumifcrotCiiamli  nonexprefs^ 
conrcnicris.tamc  ex  fcientia  Ibla  pntfumittir  pigno- 
ris remiflioA' libertas  tencbit.ita  (latuerunt  ImpSc- 
uerus.et  Antoninus, in  1.  i.C.dcrcmif.pig-vbigl.quz 
dicit  icxuselfe.n  feruulalio  modo, quam  manumit- 
tendo ex  bonis  debitoris  exiret,  veluti  fi  venderetur, 
vd  infolutum  darctur.fauore  etenim  libertatis  id  in- 
trodudu  e(l.  IdS dicit  gUin  I.Caius.ft'-  de  pig.ad^.qua 
adducit  Bal-in  d.l.i.  & hanc  opinionem  comprobat 
etiam  Barr.ind.l.ficut.§mon  vidctnricr  ini.fin.C.dc 
rcmil.pig-Ncguf.vbi  (iip.nu.ij.verl.illa  autem  regu- 
la.Roin.ct  Alcx.ini.quxdotis.nu.27.fb  fol.  matr. 

Sublimitaturrecund6hxclimitatio,vtnon  proce 
25  dat  fauorc  religionis  . Nam  fli  Icruus, in  quo  lus pi- 
gnoris habcbam.me  fcicntc,&  patiente  fuerit  dona- 
tus £ccle(ix,videorconrcntire,auth.  (i  ieruusfcicme 
domino,  vbi  Saly.Cdc  cpif.etclcr.c.li  fcruus.54.dift. 
Ba  l.in  1. 1 .C-dc  remif.pig.Negnf.  vbi  fup.nu.i  j . ver.  2, 
rcftringitur.Bart.ind.l.fi.ctind.§.nonvidctur.Rom. 
de  Aiex.ind.l.qux  dotis. tbfbluc.macrim. 

Ampliantur  aut  ha:rublimitationcs,vr  procedant 
36  etiam  fauorc  cuiufcunq:  pi^  can^far.  Nam  cis  exf  pa- 
ticntia,& (cientia  cun(cnluspra:|amitur,it.'i  ccx.in  d. 
l.i.loqucntcoo  de libcrratc,c.\tct«it  Bal.tbi.qucm  fc- 
quimr  Bart.in  d.l.ft.&d./T.  non  videtur.  Alcx.m  d.l. 
quxdotis.poft  R.om  ibid.Cuiu$rcicatatiocft,quia 
27-quod  (auorc  t 1‘bcrtatisintroduciturrcgiilaritcrad 
quamcuncjjpiam  caufam  cxtcnditur,vt  colligitur  ex 
Bal.ind.l.i.Cdcrcin.pi.ctln  l.2.cir.prin.C.dcfidci- 
Com.libcr.etin  i.fi  iurc.C.de  manumif.  tcftam.  Barr. 
in  Mi  vnus-C.de  tcftani.&  in  I.Titio  vliisfrutl  S.fi.ft. 
dccondctdemonl.Rom.in  atnh.nmiiitcr.C.adlcg. 
Falc.cum  alijspluribusiqtios  vide  apud  Euerar.  in  c5 
turia  fua  in  locodclibenarcadpiamcauram. 

Subiimitaturtertib  ifta  limiratio,vt  non  procedat 
2S  fauorc  nfci.Nam  (iftlcusaiiaiiusfbon.aoccupauc- 
rit,crfciphuni  aureum,vclftindu,Titio  pignori  obli- 
gatum aljcnaucrit.Tiriofcicnrc;,  er  tacentepignoris 
jusrcinififlc  vidciur.Nam  fauorc  (ifci , laccnSccnlct 
confentire,  ira  ftatuunt  Impp.inl.liypothccas.C.dc 
Tcmif.fig.  vbi  dicunt  fidem  haftx  tilcalis facile  con- 
uclli  non  dcbcrc.idquc  ibi  etiam  dicunt  Saly.  et  Bil. 
Bart.in  d.§.non  videtur, ctin  d.l.fi.C.co.  tit.  Alex,  in 
d.l.qiiaidorisnu.27,vcr(^2.(allir.ttrol.matr. 

Sublimitatur  quarrb.  vtnon  proccdatlimitario, 
3p.quandoqui$  tactiiftctfauimo decipiendi, ninc enim 
ex  illa  loia  taciturnitate  pignoris  ius  rcmiflhm  prefu- 
mitur.lQ  finc.§.  i.C.ad  VelLeian.vbi  Imp.ait,  fi  mu- 
lierviroalienantebonaitn  quibus  habebathypothe 
cam,tl»cucrif,animodccipicndi  cuni,i  quo  maritus 
mbtuuam  pecuniam  accipiebar, ex  ilia  taciturnitate 
inducetur  pigrioris  rcmiftio,ct  S.C.  Vel Icfano  nb  iu- 
ua±)itur,  quo  infirmitati  non  calliditati  liiulicru  con 
fuiitur , idq;  ibi  notant  Bal.  et  Sal.  Idem  dicunt  Iinp. 
in  l.mulicr.C dcdiftr.pig.vbietiamnotaruridiSal. 
et  rcliquislcribcntibus.Idcm  viilt  Bart.in  d-S  non  vi- 
detur,et  Alc.x.poft  Roman.ind.l.quxdofis.nuni.27. 
vctl.j.quandotacco.Ncgulamvbilup.num.25.v<»r. 
quarto  rcftnngitur. 


Limitatur  fecundo  loco,  id  qiiod,di:tiinus  per  veti 
ditionem  cunfenlu  creditoris  faiftam  prclun>ipigno 
risrcmiffioncm , vr  non  procedat,  quando  creditor 
J2  adicciflct  aliqtiasqualitatcs,  quxf  feruarx  non  funt. 
Nam  tunc  non  prxliiiniturpignusrcmifrtim.cxcin- 
phim  cftln  d.l.liciu.S.fcd  fi  perimfbrir.ft'.  quib.  mod. 
pig.vcl  hypoih.fbluir.  vbi  Marcianus  ait  ,fi  creditor- 
pcrmilcritdcbitori,vr  pignus  venderer,  ille  aut  dona 
ucrit  I cteditori  confentum  illum  non  nocere , ibicjs 
id  notant  Bart.Ang.ct  Bal.Ncguf.de  pignorib.mcb. 
j.par.d.num.26.  codemm^t  modo  (i  creditor  pci  ini- 
Ibir  pignus  vcndi,fub  ii.ic  conditione , (i  fibi  faiisfa- 
ceret  de  prctio,ct  dciiuicnon  fitfatisfi<anm,noprc- 
, 3 3 fumitur  pignus rcmilliiin  ,quia  f conlcnliisfhb  con- 
ditioncpraftituscrt.neccftadimplcra  codirio.  Ideo 
creditor  a^cre  poterit  contra  debitorem , & cius  hx- 
rcdcm,Sc  criarn  emptorem  pignoris,  fi  vero  non  fub 
J4conditiono , fcd  lub  modo  j fimplicitcr  permifit  pi- 
gnus vendi. VI  fibi  fatisficret,  runc  li  non  fatisfiat  fibi 
contra  emprorem  pignorisagercnon  potcrifreontra 
ipltiin  debitorem, & eiushxrede  potcrir,quia  pignus 
hoccalu  oninmorciiiiIiUc,  nonfubcoiiditioneprx- 
luiuitiir.it.i  verba  Maiciani,md.l.ficut  ^.illud.ff.eo. 
tit.inicrprcutiirB4n.&  Acciiifiibi.qitosNcguf.  Ica- 
tur vbi  ltip.nuin.7 1.  v'erf.io.f.iiljt.coohrmnut  modo 
li  creditor  intra  ai.num.  vel  bicmiiiim  Vicdcrc  pevmi- 
larit.livcnd.lturcbplo  tempore  conftituio,n6indu- 
cctur  rcmilito pigtiori^;  omnino  cri)(^  voliiqras  cre- 
ditoris inconluiiu  prxiMndo  exprtir»lei  lU'  i deber, 
nccontr.i  voli^t.uem  fiiaiiitcuiquam  itisiuiini  aufe- 
ratur,idnotanrgio.  Bart. 5;  reliqui loibcntes  ex  ver- 
biscxprcllis  Viarciani,ind.Lficut.S.pe.ft.qum.  inod. 
pign.velhypqt.loluir.  ' 

Limitaiurteuio  vmon  proccdat,quaiidoquisno 
3 5 fimpliorerconlcnfit.lcdtcum  pioicftationc.quod 
ius  lui  pignoris  (aluum  remanere  volebat.  1-  (i  debi- 
tor.S.fi  in  vcnditioiic.tf.quib.  niod.  pig.-^cl  hypoth. 
ib  Ibluit.ic  ibi  Bia  .poft  Dyii.&  glo-dieir  hanc  c(l9tvii 
tutem  proieitationis  , vt  eonfcr-uerius.protcrtantis. 
Idem  ibidicit  Ang.gl.&  Dcc.fnd.l.ctcditor,mim.i. 
vcrl.2  rcgula.ft.de  teg  mr.fic  ibid.CagmBa  l.ebf.  1 2 ?. 
Qiiidam  Alcx.obligauit.vol.  i.Rom.  coni;  94.  Vifis 
hisjquxnairamur  iui.7.S6c.lcn.conf46;  nu.  13.  vol. 
4.quos  omnesaddiicit  dSe  rcqiinurNcguf.loco  alleg, 
nu.26.vcr.3-fallit.kiein  voluit  Rom.tonl.  i4o.Card' 
coii.t4.col.3.quos.addiitit  lllultr.Card.Alba.  inad- 
dit.ad  Ba  re.  in  d.  S>.  in  venditione  ficiuin  ad  hanc  li- 
iiutarioncm.ea  quaadiiotai  Bcro.eoni'.4<inu.io.  cii 
feq.vol.i.vbi  dicit, etiam  li  re  pignoi a datam  folu 
tum  ciediton,ms4»ignoriscxtingmnir  fiinul  eu  obli- 
3 7 gationc  fidcimlbria,  tamen  fetus  vanando  t ctediror 
cftprotcftatus  Icaccipcreabfq  prxiudicioiuriu  fuo- 
rum  , cafiiquo  resctnnccrjfitii.ttmccnnninshypo- 
th  ccx  i n bon  is,ncc  oh  I igati  o fijd  cj  u liba  a ex  t i nguu  n- 
tuc. alleg.  Bari.jc  alio.sin  I.fi  quis  aJiani. ff.de lolut. 
Bal-Sal.& omnes  poft  glo.ibi,inc.hbcra.C.  de  (ente. 
& intcclot.omn.iud.ldcin  voluerunt  Bal.&  Sal.  ini, 
l.in  j.oppol.pcnlluiii  tcxr.C.liantiq.  ere  j.cum  ex-* 
tcris,qux  Bcroipfcloco  lain  allcg.cOyCnt.qux  apud 
ipfqm  videfc potes. 

Limiranturquartb.caquxdiximusivt  procedant. 


Sublimitatur  quinto  hxc  limitatio,  vr  non  proce-  i 8 quando  venditio  t vere  iequura  cft,&  ab  ea  perfona 


3odat  .quandocreditoresf  proclamaic  admoniti  fuif- 
lcnt,quod  pignerata  res  vcdcbatnr.cttaeucmnt,  nec 
contra  dixcruntaunc  enim  pignus  remifi  Ile  videtur. 
J.fi  eo  tcmporc.Cdc  rcmif  pigno.vbi  id  notant  Barr. 
Bal.ct  Sal. Idem  BaTt.in  d.^.non  videtur.  Neguli  vbi 
lup.nu.25.vcrf.5.fallir.Alcx.indl.quxdotis.  ' . 

Declaratiirtanichxclimttatio.vt  procedar  in  pra^ 
;i  fcntibus,ctfcicntibus,fccu*tinabfentibus,vcl  aliw 
ignorantibus.quia  illis  ralcptoclama  non  nocct,fcd 
Junt  (ingularirct  citandi, vr  volunt  gl.  et  poft  c3  ibid. 
idlatc  tradit  Bal.io  d.l.fi  eo  tpc.  vct.an  ifti  creditores, 


cuiconccUit creditor,  &.cftecluaris,non iTtniilata. 
Id  colligitur  ex  verbis  in  i.fi  debitor,  jl.  quxrmir,  Q 
fi^c . ft.  quibus  mod. pignu.s.  vel  hypoth.fol.  v9rdi- 
cit  ,qubii  fi  venditio  non  iuialiquafortallcmris  fb- 
Icmnit^omifla  , runc  pignoris  lus  non prxfiimir- 
turremw^m  , led  durat  . Idem  clicimr  ex  verbis 
Imperatoris  ini  debitum. Cod.  dercinifs.  pigno.  vbi 
habetur, quod  fi  rcmilcnm  tibi  debitum , & rcmiflio 
non  valucrit,ramftioncm  rcuocari , & nbnocerc  re- 
luictc.nti.Hoc  tenuit  Batr.in  I.  i^iit  Romx.  S.duofrar 

tres, in  s.qucf  ff.  ^^vabor.obligat.vbidicit.quodcx 
iofe^ht M-ifcarai^vol.i,  Yu  2 pcrinif- 


, '1 


lofephi  Mafcardi  r.  - ^ 


a1ienaft«Jdflon  l»MtDr  pt  jiadiciO, ni 
/ifequiHialicnanonc',^ua  adducit  licquturq:  Rui. 
con?64  nu  i . i cn'.6c  ideo  in  propofiio,vc»l.4.facmnt 
not.per  runde  Bai^in  Ipoft  Icgatudn  princ.tf  dc  his, 
qiHbu<vtindignis.ldceri5  adorarunt  Bar.AogBal. 
&r<liqfcnhCtcscxd.S.quatfitiifortc,3ccx.d-l.(icbi- 
iii.C.dercmir.p»:-;n.NcgufainJocop|uricsalIcgafo. 
ni7.vcrf-4.fal  lit  ldtm  tenent  Dcc-&  Cagnol.  ind-l. 
ctcditor.ft.de  rcg.iur.ldCdicitBar.inUicut>.fi  volu 
iarc.p  lUG  tcx.ff.quib.mod.pign- vcl  hyp.loluit.  & la 
cad.hcut.S.fupcruicuum»&in  d«  temif  pig. 

quibnslocis  concludit,  fi  n6  vera  alienatio,  fcd  Ii* 
mulataA  fidlitia  inicrccffcnt»  Rij^us  no  remittitur. 
Qiivd  etii  procedit  fi  conftirucrit  fc  nomine  empto* 
iih  poilidcrc.  rifi  de  fru Aibus  ei  terpoderi t,quod  quo 
procedat  late  explicat  Rui. d.c6f.^.&nos  attigimus 
fup.in  hac  cade  conci.  J.&  5 amplia.aprimclimit.ca 
demet  rn6,fi  non  debitor  vcndidair,lcdalius»qui  ab 
corc  accepit, pigmisnoncxtinguitur,ganoncft  vere 
(equuiaalienano  abeo, cui  creditor conccfllt.Ptclii' 
mirurcaimcrcdiiorperfonx.nonrci  concclUffc , ve 
«lienare  poflct.vtinquitlunfcon.&ibi  idnodt  Bar. 
& tcliqui  in  l.ficut.^.pcn.ft  fit.iamallcg. 

Limit.mturquintoca.qu*  diximus, vf  procedant, 
quando  von(imrusprxltimsc(labco, qui  fibiconsft- 
^9  ne  qdo  ptciixdicarc  poicrirdircusfautcm  fi  confcnfc* 
m is.  qnifixiudiciu  fibi  parareex  conlcnlUillonoil 
poreA  Qja  propter  fi  pupillus  line  cutons  audorirate 
rem  Obi  pienon obligatam  alienari  pcrmllcof,  dicg» 
dum  erit pi,;norisius  pcrtalcmalicnariong  no  extin 
gui.Aif  haec  fi  fine  fpccUlimadaiolImpkx  procura  - 
fornonomnium  bonorum  conienfit.  idcmdiccndu 
CTit.Iddioirurinl.ficdfcnfit.vbiid  not.int  Dart.  cctc- 
I iq?  Icrjiicnics.ff.  quibus  mod.pign.  vel  hypo.  (bluir. 
Pretetea  fimilecAdc  filiofimil.&  icruo  qui  non  pol’ 
funtt{.qu.im  piuuotiacccpenintcx  cauu  peculiari 
temittere  l.ffau.§.an  pacifci.ff.eo.  timf,  Ncgul.in  d. 
tracl.al!cg.mcnibro,&  par.  nu.  14. 

Diximus  filpra  in  prinhuiuscodufionisiplures  mo 
ilosclTc.  ex  quibus  quis  pignori  rcnnmiai1cprvrumif> 
.ic  expficammus  fatis  copiosc.quando  ex  colcnlii  p- 
ll.to  vfditioni  piunoris  per  creditore  huiufmodi  rc*^ 
milfionisptefumpuoinducamr:  nuncaOralkiu.i.ad 
iU.im  conclufioncm  pertinentia  explicare oporret. 

Secundoigiturlfiacditor  pcriiiilitdcbiionvtrcm 
^ofit^ipignori  • obligatam, alfttiobiigarct,p;vl'umitur 
pignori  renitriaflc.ld  col!»f:ii  ex  !. Paulus  rct^^ddit, in 
piinJf.quib.mod.pig.vd  hyp.toiuir.  vbigl.&  Bir.id 
dcclaranr.ldC  voluitBar.inl.fi.C.dcictml.pign.gUn 
Vcreditor.^.fi.qui  pot  in  p’gr.habcam.5c  inl.?.Cdc 
remii.pign  vbiiare  id  tiadii  Sal.Kegufan.  vbi  fupra 
nu.i?.vcrf.  ?. amplia. 

Declarandum  tn  e A id,quod  diximus , hac  diAia- 
4t  ^ioncadhibita-Na  ficrcdiiorf  vmtisccita:  perfona: 
gratia  coceiritdcbitori.vt  pigr.usobligarct,  uipr^u 
CIUS  peifon^  ramO  pignus  rem  i{iff<:prci>umciui.tccus 
autem  fi  limplicircr  pcrintriffci.  Nam  nmccuicunq; 
debitor  pignus  ob.it  aucnt  «uispignons  cxtinguaur 
42  quoad  pcrmittcnrcni.nilif  mulier  In  ea, que  permit- 
tit,quo  cafu  nunquam  mGpcrfoncilhusrdpLctu.au 
tunc  obligatur,  petmilVioobLgandi  fa^aimciligir, 
Vtconcludit  Bar.  in  l.fi.C.dcrcmif  pign.Jra  UiAinyuC 
do  conciliat. gl.contranas  Sal. ind.l.t.C.eo.tir.qucin 
approbae  per  omoia  N(guf.vbi(iip.nu.if.&  14. 

4^  *Airio  crcditort  chirographum,  vel  iiiArunicntfi, 
aliamvc  feripturam,  in  qua  pignons  obiigano  c6ct- 
nramr.dcbiton  rcddes.pixfunnturiusillud  pignora* 
tirium  remittere. 1. creditrice, vbi  id  rot.Bal.C.  dere* 
mil  pign.Neeul.vbi  fupra  num.>9-Bart.&  poAcum 
lat^  ia(.inlXabeo«ff.dc  pact.B.ilduiundidotracde 
pad  t»c.quibu5iDO<l.pign.vcl  hyp.loluit.  verficuloli 
44  creditor  chy  roftr^lhuin,nec  lolu  m pignus  i-  per  1 AS 
uaduiqneiB/ca  cuam  debuiuo  piirici  pale  teinifiuin 


prarfumirar.l.x.&  3.ff.de!iber.leg.DD.pfaedpu&Iafi 
ind.l. Labeo. ff.dcpacfc.  , v * 

4 > Q^iarto  fi  rem  ptgnorarf  creditor  f reddar  dcbHo* 
rt, pignons  tus  remirtcrepnduniiiur,  tta  renet  Albet, 
de  Rayn.addudi  k laf.m  d.l.Labeo.col.  2.  ver.  Itft  pd 
dera,&  idc  probatgl.de  fiar.ibi.laf  in  I.fi  tibi  hd,c^« 
3. verf  in  gl.s.nu,  i6.ff.de  leg.#.6coino  renendum, dt« 
cit  Ncguf.vbi  fup.na.a  .verlXcd  meo  iudicio,vbi  re* 
prehendit  lafqut  contrarium  renuit, ind.l.Labco,o* 
13'ldcm  renuit  Baldui.inloco  proxime  citaro. 

46  Quinto princi  pali  cdtradufliiblaioipfiim  quo(^ 
i us  pignoris  rem  1 ffu  m praefum  itur.i  ta  refpod  i r N a t ta 
cof  4 16  n>  1 x.vol.t. Cuius  rei  ea  ratioeA,  quia  pignus 
47 1 eftacccAioqucdam  ad  principalem  obligatione.!. 

ik  )jbcratur.ff.qmb.nTod.pig.vdhyp.lblatf.  i.  cdcia. 
4S  ff  co.tic.&acceAiof  lineprinc^liliarcnonpdc.l.ca- 
principalis.ff.dc  rcg.iu.c.acccfloiiQ.dcreg.iu.in.6.Ad 
quod  faciunt  etiam  ca.qnc  rraditid£..blact.conl4^G* 
n. ! .eo. vol.vbi  dicit, quod  hypotheca, que  cA  acceffo 
na  n6dcbcrampliarcmspnaop.ilis  obligationis,  de 
infra  fubi|cir,qu6d  Aatimacoffcrturid.quod  debcfL 
ioluit  pignoris  ob!igatio.).Paalus.h.q  pignoris,  ff.co. 
tir.l  cmn  fecundus. ffric  diltra.  pign.cu  aliis  pluribus 
addad.ibi  pd  cum, faciunt  ctca,quedicitid€Natt. 
conf.  fps.n.x.vbi  dide , quod  ius  petendi  hypotheci 
49  non  n.ifcirut.nififram  poteria  pdtcndtdcbitu.l.fol* 
ui!ur.$.lipaciicatur.ff.qmb.mo.pig.vclhyp.cx  quib. 
omnibusclare  parer,  cti  pignusfiracceffio  adprioci* 
palem  obligarioncipu  obligatione  rcmilTa,  pignus 
quoque  rctnillum  prxiiimh 
^xto  fi  tcAaturlcgaueiitcCmruSempronio, 
eo  legatu  obi  igaucrit  ili  1 pignori  aiiqd , fi  tcAarorid 
« o poAea  f a(icnauit,ipliim  lus  pignons,  q>  in  ea  re  c6- 
Airueratrcuocareprxlumitur,  ira  refpondit  Nana, 
coi' } ;o.pcr  rorum  vol  .a.CiiHis  rci  eam  rationem  ad* 
$ 1 ducir,quia  quxlibcr  I res  prxfuimcur  v^di  Ubera,BaI- 
in  l.ex  prcdijs.poA  ^Iof.ibid.C.doeuki.dc  in  lubr.  de 
coiMh.cmp  m 6.q.  vbi  adducit  gio.io  l.exprat^is,  3c 
in  l.cum  vciidciL$.ff.dcconriah.cmp.vbigIoUallcg. 
ad  hocKx.ini.in  vcdiTionc.ft.de  aU.cmp.dc  in  1.  pe. 
ff.de  cuici.Flor.in  I.fi  arborem,  x.hzc  lex , per  illum 
tc.x.A.dc  leniit,  vrb-prxd. 

51  Septimo  aha  regula  fuccedit.qubdtp  iupemeniSs 
doniimncxringaiior  hypotheca, vel  pignus  >q?  quts 
in  rc,cuiusdomimuacqttriiuit,hjbebarcaiatc.  la- 
ri nu^  iVdccxccp.rciiud.l. debitor.  ft,jdTicb.C'in.  ia 
1.1. e. (i  antiq  crcd.  Ang.in  conLios.  AndieasSigni. 
nu.i  idcmccncnt.Barc.in  d.l.debitor,dc  Alc.in  l.ira 
umcn.h.A-exTrebd.tf.ad  1 rcbcU.  Idan  tenet  Ne* 
ui7-coni.6p.nu.i5.cxq«ofcqnimr.  - 
Pnmo,qu6d  fiduocredRorcsimanrrc  pignmi  A- 

5 j bi  obligatam  io(Dlidum,tpignustcmiitcrcprefum& 

tur.l.Ticmsiia  princ.ff.quibosmod.pig.vel.hyp.fol. 
quciexr.adid^ducit^a.(At.qui  Rom&  Si.duofira* 
Rcs,ii>veibopropooutur.ff  de  verb.  obhg.  Idq;  vult, 
etiam  lafin  d-$*dt»o  fratres, n.i  i.poA.B«ribiin4^op 
pol.dtin  fa.qtisA.idCBar.ind.l.Tiiius  Bero.c6l.64. 
nu-i  i.  vol.i.Qnodd6duob.crcditor.€incarib.dicjc, 
idcmquoqucde:vnO  tamum-creditore  emente  rem 
fibt  pignoraramdiCipoccA,vtcx  Ncuizano.dc  An- 
gelo m locis  nuper  allegatis  colligi  facillime  poteA. 
Idemtcqet  peromma  Ncguf.vbi  iup.nu.  10. 
Sccudotiresdarafitcscdiroriidebitorcin  fblurG 
54illoacdpicnte  prcmmmirf  pigaori.sms,  ip  m ,iUa  re 
habebat  temirtere, adeo  quod hy  hecaria 
agere  non  poAh,Bar.inUiqixhalmhi.A^dcrol.Barr. 
Bal.Saly.6c'reliqui  kribcDtcsAffMibcra.Cdc.  inter* 
loc.omn.hid>c.CQinaliisQiidfiTpiurimisalicgatiS  pet 
fieiaconf.46^u.3 . de  poB  nu.  t o.  uo) . I . 
TcrrioAcre^toriddwo<Rha.’rc<:.inA!tuHi^f?ft^ 
55adiucrii  hcredirarcmdU^omiiui  frenuciaBe  pigno 
ri,velhYprithccc.qtiAtiKilrqQObonoru,vet  oTbusil- 
UusbomshabehaU.dcbttor>vbi  hoc  uourBart.  Ale. 

Caltr./ 


De  probationib.  Conci.  MCLXKIX.  m 


rcli()ai.ff.jid S*CT ccb. Idem  volui  t A lex.in 
idunmen.$.(iexTrebcl.nu.i.cod.tit.Roni.conni. 
276.vi(isdtibt)$  propodii  thcmatis^io  fccundodubio 
iuia.$oc.Ien.coni*44Non  p4nia  difficultas,  col.fin. 
voUjr.Dec.pofi  B^l.  & alio«inl«dcbitori . C.de  pa^. 
vbidicitiquod  vbicunq;ocditor  rucceditdcbitorii 
a^to  conmnduur,cum  nemo  Tui  ipflus  creditori  vcl 
jidebiior  c(Te  pollica^ocnimi  dc  paiTiolin  code  fub* 
ie^eflTc  oon  polTunciVt  noc*Bai.m  l.li  vxot,in  z.no. 
C.debon.au^.iud.poind.ldStcnucruni  BcncdCap. 
conf.xsxum  vifoiin  2.dob.col.z.Bati.  connH7-nu. 
7.vol.i.conr.t7.num.).vol.z.coon)ox.col.fin.nurn. 
il.vcrf.in  fecundovcrbcafu.vol.j.idcmdiCitParir. 
conr.6p.ou.40.vol>2.dc  conf.i  5>nu.d4.  cod.  vol.  De- 
mum id  ctiam.cradum  Ruin.conC  17.  nu.<6.Vo!u.i. 
& Roi  ^ Vai.cooC6  5.nu.  1 5 .vol.  2. 

Id  tamen  declarandum  ^»&liini  tandum>quod  fi 
ies»qu«  peruenic  in  dominium  creditorisi  irreuoca* 
biliter  p^enir,tunc  omnino  pignori , vel  hy  pothe- 
cx  rcnuntialTeprxruiivmr » adeoquod  poQci  nihil 
ci  prode  aduerms  creditores  hzrcduariosi  nid  inucn* 
$7iarit  bcucficio  acceperit  hzrcditatcm.  A t d t rcuoca 
bilitcr  res  dominio  creditoris  accdTcri^duc  inucnu^ 
rium  con/ccerit.duenon  confcccric»  tunc  renuntiaf- 
fe  non  przdimicut;fed  adhuc  ius  pignoris  durat, aia* 
ii  edet  procedatus,  qu6d  facerctuiuo  iutc  fuo . Hxc 
iunt  ca,quz  iradit  Bart^idingucndo,  dc  quem  ibi  fc- 
* ^endo  approbant  fcnbcntes  * omnes  in  d.l.dcbitor» 
A«ad  Trcb.Soc.iun>conr.57.num.7-vol.?AlcxS.  ini. 
ita  camen.$.d  ex  Ticbellnum.).^.  adXicb.  3c  ibide 
CaArcnr.Soc.fcn.d.conr44.  Non  pauca  difficultas . 
vol. ) .Bal.in  d.l.d  v40rC.de  bon.au£l  jud.  pofU.  Ca> 
Arcnr.conr.164.vifa faAi  nairationc.col.i  Cap  eon- 
lil.  1 50.  Alex.conf.i  24.  vifoin  fi.vol.7.  cum  aliisplu- 
rib^dduA.pct  PariCd.conr.i^  .num»  6;.  et  64.  ct  c6C 
69.nu.4o.vol.2.laiildm'iid  tradirBcro.  conf  46.  liu. 
1 x.voluin.i.ctitadccIarantSalyc.5cBal.  poAgl.ibi, 
inl.i.Gdaniia.crcdit.Batt.in  l.quiailcbiioic.n.qin 
pocioin  pig.hab.cum  pluribus,  aliis  ib>  addudis  (^r 
eum. Idem  tradit  Dcc.pofl  fial.d  teliqups  in  d.  1.  dc« 
bi(ons.C.depad.Rom.indxoor.x77.viu5dubii$pro- 
podu  thctnatisiin  i.dub.dc  ibi  Mando.in  add.  plurcs 
adducit  maxime  Bcruamin locis  fupradt.quiid  pul 
chie,&  lat^  confirma.Gig.de  penfion.nu.8.  in  fin.q. 
49.1dcai  late  tradit  Ruio.  coni,  i y.mmt.y.  ct  demum 
^ ne  in  tam  clarare  plurcsallcgado  infiAam  *commu- 
ficm  opinionem  dicii  Rolan.i  Vall.  dtd.  conlH.65. 
num.ij.volum.  2. 

5%  Odau6  , fi  pcrnouationcmtprior obligatio,  cui 
pignoraacccnccuotiin  aliam  cransfuadatuc . nifi  cx- 
prclse , et  diicrtis  vc^is,  in  fecunda  obligatione  no- 
Ataiucpcimam  cxprcfiumfucnti  vc  pignora  pro  hac 
quoque  obligata  hnt , pignora  tcmifla  ptzrumcniut. 
59K  cejenim  pignora przfumuntur  repetita  in  obliga- 
tione nouSic.l.  nouationc.fr  dcnouJ.l6lutu.ia  prm. 
ff.de  ptg.adio.Ncguran.in  loco  pluries  lupra  allega- 
to.wnn.i.ldcm  v^uit  Alex.in  d.  1.  folumni , vbi  dat 
cautelam  ad  liberandum  pignora  |»iohs  obligatio* 
iU5,vidcUccc,  fi  Titio  cemum  deb^t  quisidc  ilio  no- 
mine vafa  argeutea  illi  pignori  oUigauciit,  fuiiiat 
dcccin  alia  abeodem^dc  promitrat  ilh  animo  noua* 
dt,quianiinu$cxptimidcba,^  ci  tota  foluetinon  fo 
lumca.tMznunc  mutuo  dat  Jcd  etiam  alia  centum, 
quziili debebat.  Nam fiillcnouauaitiprzrumctur 
pignora remittac pet  lAam regulam;  t^uiriturra' 
do  n)cn,qu6d  io  hac  fecunda  ubligarioneffit  fada  mc- 
lio  pcmcipal  IS  debiti,  nec  alta  pignora  data  lint » vt  ^ 
deciaratBarrio  bValcr.  in  vit.quzA.ff.dcprztor.fli- 
M.Caflr.uid.Ubluium.$.oinms.ff.dqpig.ad.glo.& 
i>D.per  illum  tcxt.io  1. 1 .C.  etiam  ob  chirograph.pc 
cu^  in  d.l. nouat.ff.de  nouat.Prztcrca  rcquimur,m 
6j  obligaiioiin  quam  f prima  per  nouationcm  cA  tril* 
vaiid4id.l.Qouat.C.  dcfidctulXoctbidccUcauc 


gl.de  DD  in  d.i.t.Cxtiamobchirograph  • lc. 
Declarandum  tamen  cQ . vt  id  procedar  in  noua- 
dztionc  vol  urnaria, fcaisf  in  ncccfTjtia.qtizfitpcr  litis 
c ontcflationcm.A  rcmennam.gl.in  l.i.in  1 l.fi.Gdc 
iud.iate  iddcclarar.Ncgur.Ipc.cifQUin.t.cuiusdiAz 
npn  refero, ne  labores  alicnostranfcribcrc  videar. 

Nunc  autem  poftrcmo  appendicis  loco , Ii mitSdZ' 
fum  omnia  ca,quzdiximus,vrctiam  fi  cx  hisconic- 
Auris.quasremlimus,pignoris  ius  rcminiini  prciumz 
6j  nir,non  tamen  principali  tobligatiom  tenuntiatum 
fuiffccredcndum  cA,przrerquam  illo  cafu,  quo  chi- 
rographum reddit  crcdirot:mnc  cnim.^t  pignori,  Se 
debito  principali  renuntiatum  cenrctur.Bal  in  l.cre 
ditriccm.C.dc  rem  if-pig.l. pofiqui.fr.  dc  paA.dccl.^  * 
tarNcgufivbi  fup.nu.ig.dici^nt  Dee.  8c  Cagn.  ind.l. 
creditor-fi-dc  rcg.iur.vbi  plurcs  Dee.  adducir. 

Rcliqua,quzad  materiam  piRnorispemneu:  qnc 
plura  (iinr,an  contraAusprxmmamrpignorarinus 
dc  fimulaqtstct  q>.probanduin  fir  in  4 Aione  pignora- 
toria.rraAita  funt  liipra  in  ver  hypor  et  m ver  cotra- 
AusiCt  in  vcr.paAu.de  rerroucod.  vbi  videndum  cfi. 

C 0 ^ C L rs  / O AtCLXXlX, 

ARGVMENTVM. 

An,3c  quando  pluralitas  prxfumatur.- 

S  V M M A R I V M. 

1 7lur4Ut4S  Hoapr^fumitirrJjcur.iiid.nu.p.Contr.  nu, 

1 7.ConeU,nu.  i S.  ^ 20.“^ 

2 PU*r4iiUi  acinum  nonpr^fmmitMT^iJiprohetur. 

3 Piurdhtaf  apoebsrum,^  eontra/luum  non prujumitur, 

(tioM  Ji^r»  TtptrtantMr  tH^rumenta. 

4 Brrof potiui,^u4m  /a^onm pluralitMt pr4^m<dui  eff, 

5 Rixarum  pluralitJSftOffpr^Jumifitr. 

6 TifiamtntorumpluralitMmmimt  prafummda*^ , 

7 ‘^nttnttarumpluraUtAinoH  prajumnur 

proband/L^ . € 

9 non  prafumurnur^yi  pnAtntur. 
X^TtfiMntnlUfnvnUvxntantum  faflumprafumitur, 

1 1 PtculiMm  vuftm  tantum  prafumttur. 
liTtfiainduhio  fuptrtodeailu  cmftntur  dtponart^SfU* 
Mf  diutrJb^pluralHattt  prafumptto  ptr  bot  tndues^, 
II  Jatntitaseorporu^  boctVlpluraistath prafumpiio  tx* 
eludatur , dt  faeib  pt^fumitur. 

quoru oHtr  dt  aiiu,cum  beo , ttmportyoittr  vt- 

ro Jinrioeojipumpott  deponit^  ditutUurcontcfttt^t^ 
todtm  a^u  dtpomrt , mpluraUtatis  inducatur  pfa- 
Jumptio . 

I ; 7ijt$  (onettrdanies  'mdtPh principe « Ucet  alsas ston  ap. 
fanat  omnts  tod.ten^rt  fiuJJipraJinUSyduusttureS- 
ufitt,  dttodtm  adu  dtpomre. 

1 6 Pluratitasyjeuftitcratso  nen  prafsmsturmdtbSUt. 

I p PluraUtat  rtrum  pfafy^iiiur . 

2 1 Pluralitas  prafumstur  tm  rtbusx^  aHibus^uid  cpmsml 
niltr  acadtmtbus  Jbltnt  muUipIsears 

II  *Plurts  domos  in  aUquc  Iceo , quu  babtrtnS  prafumitur, 
2;  Errorpoisus,quam pluralitas  m faSis  pmjwnitur. 
l^T^msnumplutarttas  nonfra/umiSur. 

25  ’F(pnhnaeadfmplurainahqua /uniliayVtleo^natiom 
ajjhrtni  probar*  dtbet. 

Contranusisy  w nu,  1$, 

ConesiiaS.nm.  sp. 

24  7S(ommum pluralitas  abeums  CsuHmUs  , vtlViBanon 
prafumitur. 

27  Ptrfona  rum  tiufdtm  nominis  pluralitas  ni prafimitur. 
ioPcrfonarumphralstas  nomint  prafumitur. 

3 ( Stnttnliarumplstr alitas  mn  pr^umststr. 

3 2 Pluraistas  tunc  eo  ma^st  non  edputfstmtndoy  q(s  tx  bu- 
tufmodiprafitmptsom  njulfo/tt  abfonut  ssttelUiiutt 
ioftpbt idijcardhvoUi»  Vq  J Abjb- 


"■  V i ; ' lolephi  Mafcatdi 


n 


i • Ahfofius  inftOdlut  vitdnJut  tfi , 

^4  Piur.ilitJi  tunc  co  minuspr^Juniiluf  i fttanda  res  pojftt 
tfff -rnatir ejclcm . 

Co'ntraSiuum  pluralitas  non  prafuniitur  %ttiamji de  to 
r 'periantur  plura  mjjirumcnta . 

^6-P‘terahtas  tunc prafumstur,auandoidtx eifcunflantijs, 
^ conseihtrts  coliigi  pote/l. 

.57  Pluralstas  in  tiftium deppfkianihus  prafumitur, quando 

• coUi^i  pott/i  eos  de  dsutrjis  alisbus  dcptnfre . 

'38  Pluralitas  i'/l pra/uenenda,  quando  ex  narratione  partiu 
deprehenditur , cft  quia  aflor probat  de  uflamentonon 
foltmni,reut  vero  de  folemni,  tH  fic  de  diuerjii . 

59  ci^^ns  ex  promtjjiont  pura,ix probans  de promt^onefub 
conditione, non  dieitvrprohaffi  intentionem  Juam. 

4p  Plur-aiitas pra/umitur, quando  a£ius  apparet  facJusJub 
duplici  forma  ^ 

4 1 'Plurilitas  prafumitur, quando  tx  ajlertione partium, iy 
di^is  tt/luirn  colligitur . 

41  FaSiorum  pluralitat  ratione  diuerjttatis  loeomm, tempo- 
rum, iypcrfonnrum  prafumitur. 

4 J Pluralitat  tunc  prpcipftr prafumitur, quando  quis ffpiut 

numero  plurali  vlstur,  ip  replicat  aliquid /iibpiurati 
diilione.  '• 

^*Plur  alitatis, vel  identitatis  prafiimptio,  debet  moderari 
fecundum  qualitatem  rerum.aPiuii,  iy ptrfonarum^. 

45  Legatorum  pluralitas  prffumiiur,quandQ  diutrfis , cjela 

diuerfss  b:tu  J ibus  eadem  res  relinquitur . 

46  Pluralitas  prafumitur, quatio  de  dtliflo  cuitando  agitur , 

47  Identitas  ddslli  liecej.trio probanda  efl . 

48  Teflis  deponens  de  tempore, ctufetur  deponere  de  tempore, 

d*  quo  proxime  di.vtrat , vteuitetunn  eo  falji pra- 
fumptio . 

49  Probatio^duhid  adaptari  debet  ad  partem , per  quam  eus- 

lettirdtlifhint . 

5 O Sententiarum  pluralitas, vt  teftes  hster f concilientur  ali- 

■ quando  prafun.ttur . 

51  7'{/Iticontrari/,vt  inter  f(pnJJintcDncordari,aihuim—A 
pluralstas  prafumitur . 

5 2.  'Pr.cfumptio  visa  alum  toilit . 

q^'Piuralitaspr^u>Kitur,qu.indoagtturdceuitanda  pfna, 
^q.t'nttai  stiamin  cajibuf,in  quibus  alsas  pluralitas  prafu- 
sneretur.ad  custandam  dels^ii prerfumptionem  , prafu* 
mitur,  etiam  ji agatur  de  delidJo  fui  natura  reiterabili. 
55  7 enet,iibi.maf probarentadhoe , ot probent, pheralitjs 

• praOemitur . 

^6  Pl‘s’^‘ditcss eo  magif prs^fumitur , quando  agitur  de  pro- 
bando matrimonio, cuius  fauare  piuralsias  aHuum^ 
prafu  menda  e/i. 

Fundans  fe  in  pluralitate , iUaiii  debet  probarem. 
j8  identitatem  .dlegans  pro  fuee  intentionis  fundamento  t 
probare  dibtt . 


Pl  M r ^ 1 1 C R-Cgulan^<*rtnon  prsffiu 
l Li  i ;*1  LclC>  al.cli  ortlimrin.  tn  I.  tno 


imitiir' 

gl.cli  ortlimrin.  tn  I.  tntn^qui- 
^■.inpopiiiarib, tf.de iuroiiir.quam  ad  hoc  rotadical- 
Ic  .niididnbrddal'.nuin.i7  vbi.«?c  Afcx.dc  maxime 
2 pUiralu.m.'m  t adiium  non  piifrumi , nt(i  probetur, 
■rcftartir  l>»i  lU^i^.nu.5.vcrf^OllIC.C■l^cerro.  aduoc. 
& mconf.  70.1ib.4.  ctconr.rovlib.  r.Alcx.conf.5  3* 
Mictp.in  caura  vcrtcntc-col.i.lib.  i.Bcro.conti90.nu. 
21.V0I.J  Hurf.cont; ro^.nu.t  ?-.vo!. i.Iac.Butr.&glo. 
ordi.in  J,l.cinn,c)ui.5i.in  pbpulanbii^  tf.de iureiur.o 
itTprxfcntia.vcrr.vcmm,3cibi  Anto.  Buir.  dc  proba. 
c,cu;nloiuncsdcfi  l.intbum  !.li  m rem , dk  ibi.  not. 
■ Bart.nii.  i . tf.de  ici  vend-N  itt.conlii  rs-num.^.vol-a. 
Alex. in  1 qmd  (i  iiommanm.  nu.  4 tf. deJib.& polt- 
hum.dk  iti  I.qu:  i»Mirc.Jj.lipatcr.iuini.T-ff-,dciurciur. 
. & idco  Craucf-confil- is>8.num.i.dixitpluralitaftin 
I tapoch.amm  4:  mlliuincntoruni  hon  pr*  umi , iui- 
mo  non  pritumi  pluralitatem  contradluurn,  etiam  fi 
4 plura  exicnt  infirumci)ta,te4^poiiu.<  t ptarliimitlu er- 
ror,quam  fartorum  pluialitas7dfdquodaddcslo.  ia 
l.ofunmm,tuyciLcoinprobaniur.C.dcicltan)C.  vbi 


Atcx.6cBa).inconr.;44'-adcuidciuinin;lib.a.  vbf'4r^ 
xit  lion  pm-fijini  piuralitatctn  contra^tim  ox  piata^ 
litate inAtmncniorum,cxx)uodeendciure  pofibnc 

) confici  pluri  inllruincnta>&  triic  pluialiratcm  noa 
prarluiDiitcuatUi  Rui.conl-i44-uu.i  i.voi.4.Gozad. 
coul.i  i,nuin,6.  Alc.conl.29.num.27.1ib.4.4c  cenfiK 
;7.nutn.9-lib.vlt.Giainn)at.confii.ciuii.  j^.nuni.d.. 
Caitr.cofii.2&.num.i  ;.Sctaiatinu5, inter  conii  crinio 
diuc^orumeoor.io6.num.44.toni.vlt.Saly.  rnd.l.z. 

6 C.  de  errore aduocator.  vbi  dixit  f pluncaicm  terta- 
manorum  non  prciuiniunli  per  aducrlariiiin  probe- 

7 (ur,  licut iicc prxiumitur pluralitas tlcurcntiaru  nili 
probetur, yt  ibidem  doaiit  Bald.Riminai.  Icn.  coriH 
2d2.num.io.tacit  tex.in  d.l.  cum  qui.  $.  m populari- 
bus, tf.de  iurciur.&  Bartol  in  l.li  in  rcm.ft.  de  rei  ven- 

S dica.Oi: potius pralumitur error,  quim 4^ pluralitas- 
Ctauer.eunl.  ivs.nti.i.ad  ti.R11in.conf.r41.num.12- 
vol.>.Bald.inl.icllium.coi.5adfi.C.dcte(tib.4cinl- 
iur.ille.§.li.col.2.tf.dc  iutcior,. 

p Huiusdirt  t poteUcile  ratio,  quia  t farta  nonprx-* 
fuiiiuiurnili  piobcntur,c.cum.iniurc,dcQ^ic.dclcig. 
c.cum  Ioan.de lid.jnlfrU(n.4t  nosfiipra  in  concluffa.  » 
cfa  BalJ.iiil.iicqucnatalcs.cot.2jiu.3-  C.dc  probat- 
dicuisjiiuod  in  artioiub.hominum,  \ el  pcrlbnaium 
pluralitas  non  pc.tlumicur,&  idcm  Bal.  in  1.  conucn* 
iiculaiu.Loi.q.  vcifiiemargum.a  ptafumprionc.C. 

10  dc  cpilc.ui.  clci.ldeo  vnum  tellanicnrumfpratlumi- 
{ur,t  idixinius,5c  cltglo.nO\ml.  omnium . in  verbo»  - 
comprobciur,L..detcltaiii.vb1  Alcx.nu. 9.in  ver.  in 
glo.coinprobciuur.norat  Bal.pcr  illum  tex.inl.fi.ad 
li.Si  S.iiy.ibid.in  prin.C,.dcrcb.crcditis.Dcc.inl.hac 
coiilul  tilhm.t . num.  1 8.  C qui  tcftam.  tacerepoif.  SC. 

1 1 Cnuiiitpialumi  peculium  voluit  glo-ind.t.qui mraf- 
le.Sj.li  pater, in  fi. vbi  Alex. 1111.5. tf.de iureiur.tacifqd 
not.lian.perilluin  tcx.d.l.fi  in  rcin,  & in  l.li  quisfct- 
uuni.^.li  iiiter  duos.lf.delcg. 2.111  iiii.Bcro.confil.yoi. 
m eaufa  vercciuc.num.z  1 . vol.  f.  Burf  cof  106.  num. 
p.vol.i.Akx. conii  107.  nu.d.toin.j. 

Hmcdiccoat  lo.Liior.  m trartdcrcfl.par.  7.  num. 

12  1 36.vcrl.qumra-lit  conclufio.ttcltesindubiocenfc- 
n deponcfcfiipcreo.farto  moncuteili  (upcrdiuerlb 
co,quia  pluralitas  acinum  uon  prxlumirur,nifi  ptor 
bctur.c.pia;iciiii.a,dtptobat.l.vlr,Ci.  li  ccr.pctat.fcri- 
beiues.m  l.2.C.deboii.polV.(ecundum  ta^b.ldem  tra^ 
dii  Campeg.ii^iract.dc  iclLrc.  1 pd.vcrf  dic  primoidc 

1 5 dc  facili  pra-iumi  | idcntjtatem  corporis  .id  hoc,  vt 
excludatur pr«(iiinptiopluulitatiSi dixit  A nch.c5f. 
44.111  cauta,  6l  qua:li.lu.eirca  fi.  it  ad  propolitum  di- 
xit Inuoc.  in  c.cum  opoitcat , deacculat.  5c  (equitur  ' 
ibi  A iuo.de  Butr.& Spc.in  tit-dc  tcftc./.  hunc trarta- 
duiii,4(.  BaUndJ.  teifium.  C.  deteil.  in  t.pac.col.t. 

14  quod  fi  vnusfex  teltibus  deponat  de  idlu  cum  locoi 
& tempore  certo > & alinsdcpont»  dcactit  linctcpo- 
rc,&  locopra.'fumitde  cod5adificltificari,&  cfleco  ' 
tcllis,nc  pluralitas  art  tm  inducarur,rp'idem  rclerr,5t 
Icquit  A tct.cOf  96.11^.4. ld£  voluit  Marf  iafing.4?9> 
pluralitas  in  dub,o,vbi  .aircflc  menti  tchdu , quod  fi 

1 5 concordant  indirtoJupcrqiio  deponur, 
licet  alKcr  non.  appareat  ,q>  omnes  eodem  tempore 
fuerint  praleiitcs^tameii  111  dubio  prztiiniuntur  con- 
tefies  , o(  dc  codcdi  artu  dcponereicu  pluralitas  non 
prsliiiiiatui,  facit  quod  voiuirfiai.in  I.  (i  duorei.^.  t. 

16  m fi.d.dcaibit.vbi  Jicir,quod  tpluralitaiifai  reitera- 
tio non  prarfumiturin.dclirtis  . 

17  Coiurah.mc  nortramt 'lontlolionemvidchu  ve- 
gere decjlio.io.And.inc.auditis, per  illul<cxt.:in  ver.'  ’ 
li  pctilla  conrtircm.quod  Valiis  ilir  illcloais,dc  ptia- 
icnp.vbi  dixicftijptartiCallb  In  CuutarcBon,  4t  obti- 
nuUrcdontra  qucdaqi  Bidcllu, qui  conduxerat  cqu4 
ad  vcrturaniprocundoadccnumlocuiit , <St  proba- 
aitpcrcoini(csitmefis,qUodequds,qQccquir.ibai  na 
turaliicr erat  mortuus.  dtdixitToah.  And. quod  hxc 
ptobatioaibii  rdcuaniteu,cxquonoivprob.iuir,  q4 

f ueiu 


/ 
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^cnr  ilfeequusi&  fuit  condcoi nattis  pro  pretid 

equi,  quam  decirionem  approbat  Ant  dc  Butr.  ibid. 

BU.  19.  & rubiungir alium  cafum  (tmilcm  iclatuma 


Joi.  And.ibid.de  quoda  fcholari,&  dixit  hxc  cITc  ad 
informationem  aduocar.iuucnum . eandem  fcnrcn* 
tiam  a pprobauit  Abb.ibi.&  Alca.in  con(.  1 1 S.  nu.4. 

conf.U9.nu.j.co.vol.  i.Dcc.conf  91 . col.-z. 
cortf.t29.col.z.conf.i46.col.7.Grau.  conCi  la.  nu.^. 
18  '■  Sed  concHiarcfpdtcrisdiftingucndo.qudd  aut  lo^ 
quiinurdeadibus,ctfadisbominu,&  (uncveraerit 
Dioftra  con'clurio>cum  in  his  pluralitas  ininimeprx* 
fematnrtiurib.fup.  allectis , aurloquimur  de  reb.  6c 
tunc  proceditdecif.lo.Andr.de  fcqucnrium  illurmin 
ipt  rebus  etenim  pluralitas  bene  pixfumitur.  Afflift.' 
dccir.23.nu.r.Alcx.coBr.Ti4.nii.}.vol.z.pcrca  «qux 
SOt.Bal.  inctl.awC.deerro.aduoc.  & quod  not.  Bart. 
in  1.2.fF.qucmadmod.teft.apcr:ad  fin.dc  in  l.dcmon* 
Brat.in  prin.in  vertdlquarTO.tf.de  cond.  6c  dcmonftr. 
Ic  in l.intcrftipulantcm.§.i. ff.de  vcrb.obl.&  hxcrc- 
concihario  colligitur  ,ex  didis  Rui11.conf.65.nu.]. 
vol-  5>  vbiquia  quamuis  pluralitas aduum  non  f>ra:> 
iamitur.cinprxlentia.dcprobat.  pluralitas  tame  rc' 
lumprzrumiturniG  probaur  identitas,  <Sc  colliditur 
etiam  ex  d.Crau.cotu.  1 1 2.oum.4.  quoin  locoaffcrit 
prclutni  pluralitatem reram,&  corporum, non  ante 
aduum,(eu  fadorum,  & hanc  eandem  rccuciliatio* 
nemintcrmini.s  ponit  Dcc.ind.c.inpradcntia.col.6. 
norab.p.nu4;.dc  probat.de  mente  Alcx.d.conf.i  1 9. 
col.pendib.  5- » w 

a,Qf  Sed  tamen  t ibid.  Dec.  non  approbat  ralcm  diffci 
rentiam  inter  pluralitatem  rcmm,&  fadoru.cxquo 
iurcnooprob.itur:&  ratio, quod aduum pluralitas 
non  pr*luinatiir,qnia  fada  non  prxfumutur  inquit, 
epiod  paiitcf  iimicatin  rebus,  vnde potius  dicit  efle 
confidcrandam  qualitatem  tcrum,pcr(onarum , vel 
aduum, .nn  tales  lint,qui)(blcant  multiplicafi>&  tunc 
^ potiusprxfumiiiir plnralit.is , vt  m cxcmplode equo 
xUpratelato,  li  vero  multiplicari  non  folcnrd  oom* 
muniteraccidentib.non  prx(iimiturplu(alitas,&  el\ 
fundata  inicntioeius,qui ex  vnico.adu  nititur, vt  in 
ingreffu  .Monafferii,dc  quoind.c.in  pixfciuia,  din 
tcltanienio,&  in  peculio,  in  quibus  noifprxfumiiur 
pluralitas  quia  reiterari  nonlolent,&haiidconcilia- 
tioncin,  & dillindioncm  kquutns  cft  Silua,  in  conf. 
»1  5 7.  nu.  36.  verf  at  quis  dixerit , vbi  refpondir,'f  quod 
pluralitas  prxfumuurin  rebus, & adibus, qui  a com- 
muniter accidcnribus , 6c  frequentibus  iblcnt  multi- 
plicari ,quia  confideratur , quod  communiter  folct 
elTe.arg.d.l.ncqucnata!cs.C.dcprobat.fcdinhis,quc 
d communiter  accidentibus  muiiiplicari  nonfolent, 

, pluralitasnonprxlumicur,&  ante  Dec.  Sc  Silu.  vide- 
' turhocfcnlin'eCorn.inconf.i44.coi.;.in  ff.  volu.4. 
vbi  conliderat , an  adus  Ht  de  facili  reitaabilis  > dc 
multipiicabili$,vt  lingularitas, vel  plur.i  litas  non  pre 
futnatur,&  ideo Silu.d.  conf  5 7.  num.  ?6. dixit  quod 
22 pluralitas tdomorum  alicuius perfonein  aliquo  lo^ 
i co non  prxfummir perca , quxvoluitBart-Baid.de 
Aot.de  Butr.ind.l.i  C dc  crro.ad«oc.&  B.il  inl.cdi* 
M.col.pcn.C.deeden.dt  Atflid.dccif.zj.CapclIani, 
cadudus  ratione,  quia  donuis.acoinmunitcraccir 
dcntibusnoncff dcillts,qux mulfiplicari  folcnc,3c 
prxeipue  in  eod.luco.cum  frequentius  accidar, vt  fo 
ladomoquiscontcntus vitiat,  & nunplurcs domos 
habere procuict.raroeniin,inquit  accidit,qu6d  vna, 
dc  cadcin  familia  plurcsdbmus  habere  nolcatur. 

AmpLioadeb  veram  efle  conclulioncm,  vtpotius 
2jf  prxiiimcndus  lir error, qu2m  pluralitas  in  adis 
faclis . Ira  coitiuluir  Craqct.d.conf.  ipS.nu.  i . ad  6.dc 
Dec.iu  d.l.hacconlultiiriina.nuin.i4.C.qui  teffara.' 
fac.  poff.  r _ 

Secundo  amplio  , vtconclulio  procedat, ttianift 
24cilvt  t quxllio  nominis  , in  quo  pluralitas  minime 
ptxlmmmr,vt  de  lurc  fic  clTc  icfpondit  Abb.in  conf. 


25  6.num.r  z.quoin  loco  aflerit  incumberet  onus  pro" 
bandi  dicenti  in  aliqua  cognatione,  vel  ddeenden* 
tia  pliircspodcm  nomine  cxiirilfc  , cutri  innomine 
hominisminime  plunlicas  prxJumarur.vrait  laf.in 
l. cum, qui. §.in  popul.irib.nu.2i3.ft.de  iurciur. vbi  (ub- 

26  iungit  idem  efletin  nomine  ciuit.itis,6c  vill.x,m  quo 
plur.ilif.is non  prxfumitur  fecundum  Bart.  ip  j.  (i  in 
rcm,p^r illum  tcx.ff.dcrci  vcndic . & in  I.  fiqmsfcr- 
uum.S.fi  inter  duos, in  fi.ff.dc  lcg.2.  laf  m 1.  bonoi  Ui 
nu.p.C.debonjpoir.rccundum  tabulas, 5:  iii  l.qui  Ro 
mx..f.Angcrius.num.7.ff.dcvcrbor.oblig.ctinconn 
I i4.num.6.vol.  1 . A nro.de  Butr.  in  c.  z,  coi.  2.  dc  Ub. 
obiar. Idem  tenuit  Dcc.ind.l.hacconfultinima  .na. 

' is.vbi  affirm.ir , quod  c^reflTio nominis iola  habet 
fbnd^rc  intentionem,  nib  dc  pliir^itatc  ciuliicm  np 
minis  probetur,  & maxime  ii  nomen  clTct  lingulata,  t 
& ibidem  relpodcrad  tcx.  qui  folct  allegari  ad  hott? 
quod  requiratur  nomen  cum  alijs  dcmonffrationt*  ', 
bus  ad  fundandam  iiitcntioncm,adhbcficitconril. 
27Rnin.5i.num.i9.vol.5.vbiair,qubd  tpluraliras  per- 
Ibnatumciuidcm  nominis  non  prxfumitur, nili  pro^ 
betur.  ' ■ 

z8  Contrarium  ircgiilnritcrdlc,5:  addcmonftrandS 
pcrfboam  requiri  nomen  cum  duabus  etiam  demo 
ilraricnibus,libimct  contrarius  teffatur  Dcc.in  conf 
i,’.nu.p. pcrdoctrinam  Barr.inl.dcinomTratiofaha, 
in  7.<}.ft.  dc  condir.de  demonrt.&  Bal.i  n d.l.haccotv- 
fultilhma.co!.i.vcrl’qiia!ro,quidli  nomcn.C.quitc- 
llam.fac.polf  dicens , quod  li  Iit  nomen  commune  , 
puta  loaucs,  debent  addi  alix  dcmbffiatibncs  adeo, 
quod  perfona  certa  reddatur, dc  fcquii  Paul.de  Caftr. 
ibid.ct  idem  not. Barr.in  1. libellorum,  circa  fin.  ff.  dc 
acculictidco  Dcc.d.conC  t f.  num.g.  dixit, quod  ad 
fundandam  intcnrioocm  debet  efle  nome  cum  dua- 
bus demonOrarionibus  , aliter  pluralitas  non  rciicic . 
29  Arcr.concordandot  opiniones  iftas  in  conf  loj, 
in  cauctquxff.nu.^.inff.z.dub.  diffingit  it,  quod  aut 
quxriturdc  nominibus,  qifx  plcrunq;  fuiu  in  vlu , et 
tunc  procedit  opinio, pro  qua  conluluit  Dec.  d.conC 
'ij.aiuquxriiurdcnomimbus  , qu.x  non  folent  fre- 
quentari » et  tuneprocedptlimitationoffra  ,quxdi- 
flih^io  videtur  fuilVc etiam  dc  mente  Bald.  vbiffip. 
in  d.l.hacconfultiffima , dum  fecit  differentiam , an 
nomen  cflet  commune, necne . 
jo  Tertio  amplio.vt  cti.nn  procedar  rcfpcflu  tpcrfo- 
narutn,inquibus,et  ve  lupradi.\inui.s  pluralitas  non 
prxlumimr.vi  rcfpondit  Alb.in  conf.8j.nu.  1 z.  Dee. 
in  d.c.in  prxlentia.m1.40.de  probat.ct  in  dd.  hac  con 
fultiflima.nu.is.C.qiii  tcffam.fac.pofl'.  Bcto.conni. 
i87.nu.4.vol.i.Ruin.d.conf  s i.nu.ip.vol.  ], 

Amplia  quart6,vt  etiam  habcatlociim  conclulto 
jr  noffra,vtfupra  tcrigimtis.t  in  fcntemiis.ItalacBur. 
Bald.ct  SalVriril.z.^.decrro.aduoc.lal.inl.cum.qui. 
§,in  popularibus.num.  1 9 ff.de iurciu.ct  in  d.l.  bono- 
tum.nuin.S.vcrf.limilitcr  non  prxfumitur. C.dc  bo- 
nor.poirdT. fecundum  tabui,  c^in conf  x 14.  num. 6. 

. volum.  I.  ' 

Amplia  quinto,  vr  tanto  magi.s  procedat,  fi  ex  pia 
jzralitatc  rdultarct.tablbnusintcllcdus,  vel  iuricoor 
tianus;  nam  tunc  pluralitas  non  prxlumitiir , fcd  re- 
3 j foluitur  in  fingularitaccm.cuin  abfonusfintcllcflus 
' fit  omnino  cuirandus.  Abb.in  c acccpta.nu.j.dc  ap- 
pcilatioiubTjcit  tcxr.ini.nain  abfurdum.ff.de  boni$ 
hbcrconim.ffi.C.dc  vfuristciiudicatxl.tatas.C.  dc 
tclcin.  vendit. . ’ . • ”,  ^ 

• ‘Amplia IcxtoiVttantio  magis  procedat,  quando 
34  fres  polfct  efle  vna, et  cademinam  tunc  tanto  minus 
- eff  prxlumenda  pluralitas  fcd  qui  vult  diccrccflcplu 
xes, debet prob.uc.Iaf.conf.2.num.35  vOlum. 2. que 
refert  illum  fequendo  BctTaz.conf.94.crim.num.z5, 
vol.  i.ct  hoc  eff , quod sctit  Bal.in  d.l.edica.in  vir.  coi. 
C.dc  edendo, dum  voluit , quod  non  prxfumaf  plu- 
ralitas in  his,quxpoiruacclKvnuin ,ct)dcin,qubd ' 
loje^bt  Ai.ijcurdt)Vol,Xt  Vu  4 ,di^um 
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6Alrefa(,&  eommendatlaf.iod.Lcum^ui 
S.in  popularib.nu.i  i.fF.dc  iurciu 
«5  Atn^iafcptimo,  vt  procedat  Zt  C plura 

remut  mOmnienta»na  nihilpininus  non  prclumcre 
tur  piuralua&adaiun»quia  dccadcmrc  pofliim  fieri 
pluu  innrumenta.BaUn  conT.  j44.no.  Crau. 

d.conf.i^S.niKi.verfifcd  vitra  m^cinos. 

Primo  Innita  concJufionem»  vc  non  pcoccdar»<)fi 
tt  t ckcunftanuisSc  conieC>uris  pdfci  pr*rum»  plu 
taUraa^nam  tunc  prarrumcrctur-Itatcrpondic  Cof.m 
4.conCH4.infi.voUj.3c  Rum.confijt.wi.6.vol.4:in 

3 7 calo  tcfiiumf  quorum  vnus  deponebat  de  confcT.fa 

Aa  ad  affiimanoncmidc  pcrluanoncm  aduerUriitdc 
alius  deponebat  de  cdfcllionc  faAa  Tponti»  & motu 
propno,5c  ibide  ^iegae  A Icx.io  La.Cdc  bon.pof.lc 
Qindu  tabu!.condudentcm,^runc  pluralitas  pra:i'u 
3&  miturf  fi  cx  narratione  partium  pluraiitasdeprchS 
datur»  vt  quia  aductiarius  faretur  tefiamentu  aon  lo 
leiunc  efleconditu,  in  quo  Scius  ciat  iofiituns» 
veto  per  cedes mcosancrebani  * & probabade  tc(Ta< 
nieniofolcmniA  ficdealiotcdamito.cpji  dc  illo. 
^ fatebatur  aduc(fariiis,haDcltmitarionem  aibtma 
uit  Rui.cunl47.num.  id.vcrf.  ad  quod  etiam. vol.4« 
& colligitur  ex  notatis  per  Bai.  in  d.l.cdita»  col  pcn. 
e.  dc  edendot  vbieoncJuditt  quod  f fi  egi  contra  te» 
quia  promifilli  pure» «Se  probo» quod  promififiifub 
conditionc.quf  extitit:  velfub  die.quaiprxtcriit.^ 
intentio  mea  non  erit  probata  , cx  qoo  talis  promil  • 
fio  ceidcmi  cQc diucrla  exdcpoiinonc  tefimm . Ide 
coUigimcex  conf.Rotn.^  1.  num-iS.  cum  duob.ieq. 
volum.5.3(  Ancbaran.confiho  ip4*incau* 

fa>&  quxfi.  antefinem  vbi  propter  concordiam  lo* 
ci.de  aliquas  lucras  fcripto^prxlunii  tdenritatem,/e- 
.rpondir>5c  CrauconfipS  num.z.dc  facit.qaod  dixit 
Pctyo.indiAocap.  cum  Io.inncs.  nitm.x.  verf  fallit 
pruno,  dum  voluuconcluiioncm  nu  habere  locum, 
40 1 fiaclus  appareat  fa^Ui5VubdupIicifoniia,n^  tunc 
prxiumitur  pluraltias.de  Ruin.conf  1 37.  nuro.i  a.vo 
4 1 tum.  5 . dixit » quod  quando  f aflcrtione  panium»  dc 
tefimm  collimiufpliiralitas.uinc  prxrutimur»dc  pio 
hoc  f,icitcon(.bOCin.i4.ir.cip.vifisdilipcnicrvcrf3. 
pnnapalitcci  volum.i.  vbi  licet  pluraluasachiu no 
42prxriimicur,  lanient  rationcdiuerfiuus  factorum» 
a huuimpcrfonarum»  locorum»  dc  rem  poru  m.plura* 
litas  etiam  fadorO  ^«lumuur . Hucctiamlpcciat» 
quOd  aoimaduertir  Dee.  in  1.  fi  emancipati  > num. ) . 
4)  infi.Ca5ccoU.dum  voluit»  q>  pluralitas  t tue  prxci* 
pue  prst’umaior»qriquisfxpiusimtncplurali  vtic,^ 
replicat  aliquid  fub  plurali  dicttone.Sc  in  didoc.  in 
44prx^cmia,num.4^dicit,qu6dtprxfu^1pClO  plurali- 
taci^vel  identitatis  debet  moderari  Iccundum  quali 
t-iteiii  perlonaruin, rccum.de  ac-luum,  non  autd  mdi- 
fitiuU  de  ea  tradere  regulam»  ideo  Riii.coi^  I56.nu. 
lovo!.3*rerpondtt/qiibdplurahusprxluqiatur»qua 

4 5 do  t dtuerfis  eadem  res  Ic  4amc»  vel  a dmerfis  heredi 
bus  fclinquitur » dc  cum  ifia  humatione  itanfii  Bet- 
taz.conti.p4cnm.hu.iT.voI.t. 

; Secundo  limita  conciulions»  ve  non  procedat, qa 

46  ageretur  t de  cuitanda  dCliAi  pTEfunipilcMic:  nam 
lut^t^tClclicliHn  euKctur  pluralitas  prziumctur.ira 

‘ rdpondtt  Cor.conf.i;  j.ad  finem,  vol.  J.  vbi  volmt. 
quod  ad  cuiiaduni  dcli^m » prafumitur  pluralitas 
eiiam  m cafudnquu  alia«  n^n  prxruni^ctur.Idd  vo 
]u:tCrau.coiU'.a44.nu.ad’ct. Follet,  ifi  primo  to.po- 
llcnonun  conf.oimii>aIiuni.con('.i4<:>.nuiQ.  17.de  ty 

47  ad  probatiooct  ddid.t  fit  necelTarU  probatio iden- 
titanSrtcadit  Abb.in  dx.cO  loanncs.cotfi  de  fid.in  • 
Riuin.qiie  refeci, dcfcquicur  Dcc.cuf  iOi.coi.z.vcrfi 
berefactt»  5c  idem  confuluit  Berraz.  conC  aimi. ; j7 
nu.8.^irtcx.incpcriuas4ccOtidi.appQffiart.inl. 
Labro, nu.8.ft'.dcfiipclicd.  !c^  Bal.in  l.dcquib.cof 
vU.fi!deleg.volcntcs  in  cafii  ec6ucdo»q»  ic^sdepo 

48aeiufimphcucc  dc  tempore  fprzfuuiai  dcccpoxcj 


dc  quo  proxime  di  xerat » dc  ficptsfiinai  l ideotitas  in 
tpc»  vbialia.s  nonprxMimcrcmradcuicandam  pne* 
(umptionemfiilfi.  EipmluKgciJcralitcrciidMcit, 

4P  quia  dubia  probatio  tddaptarrdcbct  ad  parrem»  pet 

quamcuitctur  ddiciudecunduin  notata  per  fiar.in 
Lnoo  loiu-S.led  vt  probiri.tf.dcopc.  nou.nunc.  & p 
BaUn  l.preab.col.a.  verf  dc  Idas.  C4cimpul>au»& 
aiijsfubrtit.facir  lex  fecunda-cfiibi  noratis.C.dc  pe* 
tit.lmc<il.mcrito.fi.f  ro  locio.Ruin.  conr46.numc^ 

1 6.vctf  Tctriorclpondcrur»voJu  4.  dc  m tccmiius»  (f 
pluralitas  prrfumicurad  cuirandum  dchcFum  eoa* 
hiiuit  idem  Ruin.  coni,  i i-na.zo.  voltr.  5.  dc  opcicDC 
facirtcxanc.cum  cu.de  tcl).  vbi  adcaicandum  periu 

50  rium  t ioccitefi.  oOrtanos  ptxiumitur  pluralicasfcn 
tontiarumtquenuex-ad  hoc  allegande  (equitur  Feli. 
ind.'C.  ouu  loanncs.ciuin.9.  vcrl.falht  fccundo.de 

5 1 fidclnftrum.vbi  voluit • t quod  pluralitas  aAuum 
prxfuosatiir>fiagaiutde.concordandistc(hbuscoa> 
tcari  is»  deptobaturex  no.pcrl>o.Anro.  Abb.de  Imo» 
in  ccransiaio.de  conih.pcrgUecundum  ibi,qu6d  ce 
fies  concordantes  proniuliiphcactonca^s  cx  hoo 
iofcrentcs.quod  (i  aliqui  ccficsdicir,  q*  poficliioftiai 
tradita  Titio,dc  aliqui  dicant.quod  fuit  rradica  Setoi 
dcbcmus;intclltgcrc»  quod  vrrliquc  fuerit  tradit» 
fiKCClVuic»  vcficcumracictasidc  pcnuritiin  cuiiccu^ 
ita  leniit  Ruin.inconf46.num.46.vcrf  fic etiam  vi* 
dcinos»vol4.Fcly.tnd.ccum  loannes.  nu.9.dcfide 
infini.  namilta  eontrancraa.  faccrccccirare  prxlum* 

52 ptioncm  vnitatis» cucnetum  t vna  prxfiimptioiol* 
lat  afiauiJ.diuusft.de  in  intc^a:efii.mm.d.cap.cum» 
loan  Illis.  la(.  in  1.  brinorum.  nu.91.verf  fallit  quado» 
C.dc  boii.  poif  fecundum  lab.  fiiut  opcioiepco  bac 
limicauone,quod  voiuit  Berraz. poni.  cnm.  1 54-nu. 

5 j io.voiuiiM.vbi  ainquodquandoagtrurtdecuiua 
cU  paena»prplamimrpluralua«inoa  idctiras»dc  quod 
hoc  nullum  habet ederanum . Idcmrclpondit  Dee. 
inconf  I 1 

Sicut  ccontra  adctmadamdcUAi  prxfumpdonft 

54 1 ptariumicur  vnitasccii  in  his  c.afibus»  in  quib.  ali^ 
pluralitas  prxlumccetur.vt  contuluit  CiaucmconC 
244.11U.  z.dc.Cura.conl.  i j i.  colum.  2.de  coUim.fioa» 
dcinconf  aV/.colum.  2. circa  medium  lib.  t.quem 
icicrt » dc  icquitur  ikriaz.  dido  coiifiiio  94.  crmucir 
nu  is.  iibto  primo,  vna  cum  Petro  fcdiier.  in  primo 
tom.  confil.  ccim.  pofiiemo  loco  editorum  ci^Uo 
140.num.17.  « 

Qn6d  pofirenuim  didu  amplia  * vr  procedat eri2 
in  dcudodcliu  natura  reitcrabdi.lca  rcijx>ndu  Cra 
uet.conf6.num.?f  .per  no.iad.lamm, qui. /.in  popu 
lar.ft.de  iurciur.de  m d.c  cum  ioanncs.de  fid.  infint* 
Bai.conf.;78.vidcmrmihi»iib.4.Rom.conli449;m« 
^iricurcoi.i.  verf  i.qma  liccr.Corn.tn  couf  1 ^4.  ad 
n.  lib.J.qui  loquiinrdc  tixa » quae  vna  tantum  pnefa* 
tniturmifi  depluraliratccoaltct.  Idem  voluit  Ruin* 
conf  i44>au.ii.voi.4. 

Tenio  limita  eonclui]oncfii,qntefics  non  proba 

5  $ tcnt,nili  pra:fumcrcturplUrafius,nam  t runcadefo 
dum,  ve  probat  debet  prxfumi,  (]  credimus  P^uin.  in 
d.cof ) 1 .nua.vofij.fic  quod  aiicgai  Bafi  irrh  Gallus. 
$.il1e  ea  ltts.fif.de  h^dc  p^Uh.dc  in  fifi  infulam./.  i.fiF. 
foLmat.in  i.  Labeo,  ft.  deiupell.  l^.m  l.(ccanda-5i. 
penul.(r.  fi  certum  peta.  Ang.in  i.a mbigua.ft.de Icg. 
Baid  tOiub.C.dc  (id.infitu.ldcm  voluit  gl.  incap.in 
nofira.de  Ant.dcButc.de  Abb.inc.in)rtcns.dcfpoa 
fal.de  BaLtnfiincxccccadiii.liopiiina  cbbinatiofM. 
Cdcfid.infiium. 

A mplia  limiutioncm.vt  tanto  magis  procedat  fi 

56  ageret  dc  probando  iiutnmoiiio»tcums  fanore  pht 
rahtasa^uum  prarlumtruradhoc»vrnoncotiiada* 
rur,pbatio  fianspro  matrtfnonio.lta  reipondit  Are. 
jn  coof  1 3.nu.i2.vbi  dicit  dc  hoc  cfictcxtum  fiogu* 
iarcm,iixundumin(clicdiiioHo(tdc  verum  inca«/ 
penuastde  cond.appof , 

57  Ani- 


tfy»-. 
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Depfobationib;  Cond.  MCLXXXI-  Ur 

tc,dcnt.ratcm^ui  eamprofu*  imenwoais  Hmda-  ioSo^UonJirZui,a^Z^^^^^ 

nienroaJJc^t.lrafcrjptUmreliquitCoTD.  con('.i44.  11  Verbum femeJtmiJTum^rrtuoeabUe ei 

Jiutn.i  »‘Vol.4.  ^UConf.ipS.Iofcph.Ludou-infuis  ixPofitioperiuaieemaporobata  efficitur  de  aSlis  fyminui 

etiam  tfftSia  dt  aliis  potefi  incontinenti  resto- 

c Q ^ c L V S 1 0 MQLXXX,  . , . . ' 

, 1 4 ineontsmnti , quod  ^er i dicatur , iudicis  arbitrib  relin  - 

ARGVMENTyM.  *» 

^ . ^'i  Vojitsoerrontareuoearuiy  emendari  potefi  ^ ' ' 

rondujahcmusrei  qlomodo per  teftcs  ^^^'^r^”f>^»«Hustficonfenfus,  . 

• ' probetur.  - '■^^^^f0^^rrorein  f^^  r v 

f ^^^o»pj(/ioJaliaper  errorem  ex  eopnbatur,qaoi  Ofitndi- 

SVMMAILIVM. 

3 T*fittdepomnusrernefetalttpondirts,qutaponderarut,  xiConfitersnonviditur^quiinterrozat 

fTwans,  . . er  /»w  adiunfio.  ' ^ 

^ 25  Rijpon^taUsefe  debet , qualis  fuit  pracedens  snterro 

- I Jr  • M j . ^^Rffp^fioqualifieataadmsttitur^quandopracelJstetua^ 

• JrQnclUS  • ^fi^<^t^pofitto.  t-  ^ j/  V*  ^ 

;n<le^mitutc  probari  per  teftcs  ^7  T<iil>onjso  quali fifuta, an  admitti  deVeatfiudicis  arbitrio.^  • 
dcponcrjtcsrcm cflcralispondcris, quia  ipfain  vide-  relinquitur.  - . - urvstrso.  r 

cuiusrei  eam  zS  Rtjpondens  pofitionibus  videtur  fateri , etiam  firefhon- . 
caulainatterr,  quia  per  hanc  rationem  non  includi-  dtatperverbum,crtdit  ^ ' 

?u.n  aiZ^m  ’ i'""'  Confe^i^s  folia  in  re^onjionrad pofitiones  \prriudicat;  ' 

cum  aliquam  rem  vji^mus,cx  ipfitis  qualitate  pori-  *tinn>fi  fario  fit  abfinte parte.  . 

^ etiam  couiici  poffit,  vcluii  cum  malla  auri  nobis  lo Refpottfioni  pofitionum Jiaduel-fariut  contradicat, talis 
oftcnditur.-attamcnfienpotcft,  vtmaftaaliavircs  rrifionfioaYeiusfauoremnibsl^^^  fraascat,taut 

• noftros  wulos  facili  fal-  3 1 Pofitianes  fufer qUsbufcunq.  dubus, etiam pofl puldka- 

I lar^Si  vero  tcftcsdcponanttrcm  fmftc  talis  ponderis;  tas  attefidtsones  fit^i  poJjUnt.  ^ ' 

^laiph  pondcrannt,v«l  ponderari  viderint,  vt  ibi  Contrariumnu.it 
. poi«crc  proba-  nPofitiones  fape  fiut in  defeaum aliarum probationsoA,  \ 

^ f<^ddat  ,quia  humerjf  onns  ;;  ^rob.itio  per  infirttmentaadsmttitur  in  qualibet  partti  ^ 

iIliusKifuftinucimt.vcl  manibus appSdcrint; inde-  tudicti.  , \ 

tcrmmatcqindciu  probant:  quia  licet  hoc  aiftu  noo  35  Pofitsones  fieri  pofunt , etiam  fi  quit  obtulerit  ,fepro-  •' 

5 pcMlimusccrtuin  tal.cC..usrci  pondus  cognoiccrc.--  baturumperfei{es,veiinfirumelta.  ^ ' ' 

nili  pondcratOTiis  inftrumenns  adhibitis  , attaipcn  36  Probationibus  renuncians , pofitsones  facere  non  potefi,  ‘ 
indetcrminatcdcipliuspondercpolfumusiudicarc.  3i  Pofitio  fpeeies  probationis  eji . . ^ 

Idxc  bait.m  Joco  lupia  allegato.  ..  • ii ‘Rl»uncians  probationibus, isrpcfitionibusrenunciart^ 

* . ' prafumitur.  ^ \ 

C.  O ^ C L>  S / 0 ^MCL.XXX1  i9^*^^‘fi”il‘*iocUtioaqnipoJlet  vniuerfali. 

^ ^ * ^oJudexpotefirfijsuadtonelufionessiincaufitjpartesad 

ARGVMFmVvvT  ' fuam  informationem  inses  rogare. 

"■  IN  .V  M.  ^lludex  potefi  interrogare  partes  etiam  poficonclufum  in 

.......  J j '•  1 1 ' caufafijupereifdemaliit dubitatio oriatttr. 

O ones  , quanCiO  produci- debeant , & Pofitsones  etiam pofeiclufum in  caufaiudexjiaquum 

qUlSjlC  quomodo  illis  rcfpondere  te-  fibt  videtur, recipere  potefi. 

nentur.  % Ai  Pqfitiones  etiam  poficoncJ^Jumsntaufa  produci plfiunt, 

• Ysr  ' ^ C0ntr.num.44.  ■ 

e K,  ^ ^ ^ ^ • A^  Conclufum in caufa  tunc dicitmr,quandolapfumeft terni  -r  •' 

I Pojitso  quid  fit.  . ^ ...  pus  ad  probandum-,.  " ^ , 

¥>RrobationttvkitMnadtnitUtnturyneep(fitiomsadmitt$ 
i PoJmones^dlmc^vfraUant, i; ponentem iuuent, debent  debeiit,  s sier 

' Ay^Pofitionessncaufisfummaryhihquibut non  concludi.  '■ 

^ Pofittonibusproduriit probatorioterminoeiapfoparsgt-’  '*•  titrinc auf a, firriptr  admittuntur, 
e / ' • AiPofitionesabipfaparU fieridtbtttt,nonaboiduocatQ. 

j HQjiitpnit  tieet  tlapfo  termino  ad  probandum  non  pofiint  49  tAduocatus  dicitur  tefiii  surit.  ' ' 

pro^u,attammvfquc  ad  conclufionc  in  caufa  pofunt  io  Pofnsombus pars  ipfa., non  AduTcatusrefbondere  debet. 

A r SS  ,■  fi'  r,  ■ . ^ "s^Pb/ittones  fiunt  per  iuramentum^.  ..  r . 

i^PofstiomsproduaaabAdiiocata  parte  petentevaUnt. 

^ ’}iAduotatusnondebttefiepr*fens,quandopofitionibusr»-  ' 

^ Pf^itopofitenmnum  probatoriumf  minui atrtrtuoem  Jpondetur.  ' . 

9o»P‘Jtefi,  ^_^  , . t ■ - ' "iA  Pofitionibus  omnibus  pars  ipfitrelfondtrt  tenetur. 

. . ' ft^Contu.  \ 


< 


: lofephi 

fr  m Urminofibi 

ffatuto  nonfoufi purg^rt  mor4m,mfiUzitim4  Mliqua 

caufa  fubJi^nU . 

5 6 H/ifliiuiiiir  idiolnftr  Admcttmm , vtlpnamurm-^ 
pojititmbm  rt^ondtn folijl.  ^ 

J7  Pofiliotiibui,anOfuatuopraairMtordtUrimiH^oaJ»- 
rtpajjit. 

5 8 Pefitmmi  ailmu , tHtmfmodi  tjft  dtbtut  tdlm,vt  mu 
mi  rtjpondtrt  liniaittr. 


i p_ « quidjdturtbrenisnatratiofa^m 
X OllUiv  contincVisad  elidendam  veritatem 
concepta  AufloreBal.inl.iS.quod  ob/cniari.dol.|i. 
C.dciur.cal.&  Spcc.intit.  depofitio.  S.  i.Maran.in 
fuaptaa.Iud.gat.e.iit.dcrofmo.  cumlUccetktloco 

i prdbationistc»  pane  poCiioncm  producenns.poiif- 
Jimuin  fi  patsconfitef  pofiia  afloris.  c.  flamimusde 
confcir.  libd.Spec.vbifupra.5.anu.».  Damhoud.in 
ptaft.du.c.  1 52.nii9.1.cum,qni-S.  t.  ff.  de  iuteiur.  dc- 

3 bcmfictitinfia  lerminamad  probanda  «aliisclaplo 
termino  vlierius  pnodaei  nonpoternot  .nectelcua- 
bunt  ponentem  a piobationeJta  Spec.in  tit. de dila. 
S.fi. veri,  item  qtiid  fidatuSf&  Bal.  iAl-  incontraftib. 
ji.illo.C  de  non  nuro.  pec.Damhoud.  vbi lupta.  nu. 
ii.Matan.rupradfJoco,nn->e)01drad.  conf.a44.in 
ti.facit  te». in  c.c6tam.  dcreftit.in  integr. 

4 Amplia  iftod  adeo  vetum  effe.vrfelapfotermino 

pats  non  teneaturilHsterpondete  fecundum  Bald.in 
d.l.inccntracHb.S.itl6,&inaddit.adSpec.  ind.  tit. 
de  dilat.verf  lapfo  termino,  il  fecundo.  Maian.  vbi 
fupra.nu.ii.  ’ , 

Dcdara  tamen  condufionem  vna  cum  ampM- 
tlonc,  vt  licet  elapfo  termino  probaiorio  nO  poflint 

5 produci  pofitioncs,li  lamentin  termino  fuerint  pro- 
dufli.poterunt  poft  terminum  quandocunqi  deda- 
tatiiVfqiic  ad  condufionem  in  caufa, fecundum  Bal. 
in  l.ttes  denundauones,  quomodo , 6c  quado  iudex, 
qui  dicit  hoC  fuille  etiam  demente  loan.  Monach. 
in  c.genecali.§.vlt.quxtimr.deteg.iur.lib.  6.  dtilluin 
1'cquiiui  Maran.vbi  fupra>nu.  11. 

Subdcclata,  vt  hoc  procedat  li  in  ^uflionc  pofi- 

6 tionum fuittadditaclaufulalaluoiutedeclatandi. 
vel  intctprctandi.ltaidcm  Bald.de  lo.Aionach.ind. 


c&S.  citato. 

• Secundo  fubdcclara , qJ  licet  pofitiopolBt  decla- 
7 rati  poli  terminum, non  tamcntpqieft  minui  in  ptx- 
iudicium  pattis,  ficutnecrcuocati.ibidcmBal.num. 
g.Matan  d tit.de  polit,  nu.  6.  Spec.in  d.tit.de  poli.!», 
la.  coi.  1.  St  a.  vetf  quid  fi  adore,  & vcti.item  fi  po- 
S nens.Jt  ratio  cft.quialis.qui  ponit,  nfetut  fateri  il- 
lud,quod  ponit.  Alex.conf.7i.vol.j.Spec.vbi  (upra, 
nu  S.&  facit  lex.cuiii  prccum.G.de  lib.cau.  I 1.  C.de 
inftit.Jc  fubllit.lnn.inC.cumolim,dccenf&  confef- 
P fio  t non  potcftreuocariinptxiudiciumaduetfari). 
ItanotAlatan.vbi  fupra  perca,  qu*  dixit  Bald.  in  1.. 
genetalitct.S.fcd  iuie.col.  i.verlnola  fupet  vet.Cde 
(cb.ctcd.Sc  no.inccuiiaconringat,dcodic.dclcg.Sc 
•lofadtinamtfcmc!  cmilium volat  irtcuocabilc  ver- 
bom,vt44  diliin.S.fi  l.quidam.ff.deptobat.c.p  tuas, 
jteod.tit.3t  indcccnseft.quodquist  lua  voce  dilucide 
pcoteil.ituscfi  , ineundcmcafuin  velle  fuotcftiino- 
jUoinfirmarc.d.  c.pettuas.d.  1.  genctalitct.C'.denon 
nuincr.  pccun.  Sciii  luminis  hoc  conIuiuitAlcxan. 
c6nf  71  Jiu.d.vol.j  .&  idem  not.gtin  c.  apud  miferi- 
CUtdem.?a.q.a.Io.And.Sc  Ant.de  But.inc.cx  lituis, 
dcdiuortiis. loan. Monach.  in  c. fi.de  lurciur.Ant.dc 
But.inc.fi.de  confef 

- -Ptimo limita  litam  (ccundS  fiibdeclarationcm.vt 
procedat foium.poltqua m pofino  Imt  prxlcnrata,Sc 
iaperittdiccni  probata,Sc  admilla  nam  tunc! cum  Iit 
deafbs,r.on  potent  rcuocariivcl  mtnui, ictus  fi  ante, 
quia  nondum  cil  facta  dcaftis,  nec  concludit  patri, 
Vndcranc  poOct  leuocan.  ita  declarat  Matan. ind. 


Mafcard!* 

iit.pofit.nu.8.pno.4Ba!.lnd.hgcnctaliter,ic 
in<f.tir.depofit.$.c.nu.  o.  admonet  ludiccirii quod  K 
vifis,&  confideraris  pofirionibus  > fi  videat  eas  rec^' 
piendass  priusquam  refpondeamr , factai  cas  m a^is 
rcdigi.nc  aliqua  variatio  fiar.l.a^||f.de  rc  iad.de  ne 
pofic4  oriamredtentio  inter  part^qu6d  «liter  fae> 
rmt  Icripticiquam  propofiix.c  cOm  interR.  fehiordt 
dccicA  &vr  extali  icnprura  his  omnibus  via  pix« 
cladarur.comncsfrrix.>7.q.  i • ibiq;  doect  iudiccfiH 
quomodo  fc  gerere  dcbear,an«equam  ad  rerponfio» 
nem  pofitionum  deueniatp  6c  hanc  bmirationd  con> 
firmat  idciri  Spccih  S.  lonu.S.ycrCfed  certe , carit, 
por  tcx.  in  c.cx  panc^  ^n  fcCc.  i .de  lit.coatcB. 

1^  SublimitatVtiflalimimriondhabcatlocaiUt 
incontinenti  rcuocacur : nam  tunc  eriamriK<iada. 
fuit  politio  in  adisp  & admiOa  4)udice,poteritreuo« 
cari, ira  Ant.de  Bur.ind.c.fi  dcconfcf  quem  refert» 

& fcqaimr  Alcx.ind.conf  71  .nu.6.  vol.  J.  & Ant.  dc 
14  Burr. vbi  fupra  dicit  quodillQdf  incontinenti  relm- 
quitur  arbitrio  iu  licis. 

Sccundolimitafubdeciararionc,  vtndprocedac» 
i5tnintcrucnicerror  : namftantccrrotefiafli  poterit 
rcuocari,&  emcndari.l.error.Cdeiur.&fac.  ignor. 
lOd.p.fi.dcconfcfErranciscmmfmllus  cft  confenfus. 

1 .^m  teftamenmm.Cdciur.fit  facign.  dc  I.  fcq.  r>cc  ' 

1 7 tcncrtcrrantisconfclTiO , atm  nemo  fir exi fHmidus* 
dtxinc,quddmcmcnoncogirauir.LLabco.Rdeliip*  ' 
pcl.ics  Lin  ambiguo  B dcrcb.dub.c.  cum  canfam, 
dcappclla.c.cumolimil  i.  propifi.deodic.dclcg. 

Ira  ammadueitirSpcc.d.$.to.D.s.  iofiAcf.d.in^in«  ^ 
ira  dc  Ang.conli  i ^nu.iidc  nain  1.  vnica.  C-  decon« 
fcirpcrgl.de  Docl  tf  dccondif.indeb.qoafiperfot.l. 
cum  dc  indebito.  B'.  dc  prob.  dc  Arrg.  vbi  fupra  dicii 
errorem coiplOsq» probatur  rem  aliterfe 
h.ibcrc.quarn  q>confdTa  futr.i.fi  pofi  diuif!onem.C. 
dc  iur.de  fa^.ign.dc  nos  late  li)pt.inc5cl.645.dt  )7t.’ 

Quod  aurem  diximus  illum » qoi  ponit, cenferi  fa.' 
i9teripofitaiintellige,vc  nd  procedat, fi  poflriot  fieret 
prxccdcnrcncgatiua  pcrmodumexccptioni$,vrpu- 
ta>ll  pars  aduerta  tale  quid  pofucrit,  quod  negauit  dc  * 
c cxcipicndjDponttur,&  c.aam  tunc  ponens  non  cd* 
feruT  fateri, vt  cll  glo.in  l.fi  quidem, in  verf  conteOa* 
ttonc.<^.decxccp.&  gl.de  Bart.inl.non  vtique.  fi.eo> 
dem  tit.de  Andde  ller.in  c-  f infuper,  circa  fin.de 
comcn.intcr  do.de  fid.de  inuell.  quosrcfert>dc  (equi- 
tur Maran.vbi  lupra , num.p. 

Secundo  amplia  couclnlionem,  vr  non  (bIG  pofi- 
lioncs  fintexhibcndxinfira  terminfi  probatoriUffed 
aodebene  cxhibentpofuiui  • ndaurem  interroga  tiuc» 
alias  pdrs  non  tenettirnii  refpddcte.rta  Bal.  in  l.daui 
opcra.coi.  io.C.qui  accuf  non  pof  Paul,  de  Cafic.  dc 
laT.in  l.iu(liccs.C.dc  mdi.Gcmin.in  c.  r.col.pcnnl.de 
confcHis.ltb.6.  iTamhoud.vbi  lupratintit.  dtpofit. 
nu.7.4Maran.ineod.rit.num.i;.dctatio  cft, quia  cum 
21  poncn5intcnd.it,vtaducrfariDS&tcarortadhoc,  vc 
pcrillam  confclfioncm  rclcucttir  abonere  probidi , 

Ita  cnamxquuin  d) , vtipfe  ponens  pccfuam  c6fief- 
fionem  relcuer  iuumaducrfarium  ab  oocre  probddi, 
nc  iudiciuni  claudicet, eo  quia  perpofitiond.  n6aiit 
3 2 tper  interrogationem  inducitur  confcfiio  fecudum 
fial.de  Bar.inI.i./.  qubdobferuaD.CdeiQnm.cal. 
Ideo  ponere, non  autem  interre^ate cogitur, 
z;  Stibamplia  ,vt  hon  folQ  noo  dcbc9 1 f fiai  pofitio* 
nesinterrogaOOe  , fcd  ncceriamqua!ificatiuc,fed 
limp)ices,cTrineadmdo.ltaOir.fcn.ijid.i.2.$.qu6d 
obicruari.nu.42.Cdc  lurchir.proptercaKRomaain 
l.tunurandom./.ait  prxror.ffdciuraur.Soc.fcn.iji  I. 
f.hu.S.vcrf  ;.dcvlr.fi.dcvulg.ic  pnpil.  Afflid.lnc.r. 
nu.2  i.vcrf.item  facit , quod  fi  Batuium  dicit, cx  qui*, 
buscaa.fcu.amitNeu12.conti7nu.to. 

24  Sicut  ccontrafrcfponfio  ddt  efle  fimplex,  non  adf 
z^qualrficitai  cum  talisdcbcatt  en'erefponr}0,qu«* 
lispraeccilitintatogatial.vtrcrpomnj.C  dc  oifad. 

^.pIX- 


Deprobadomb.  . Cond, 'MCLXXXI-  ^4^. 


Inft;delnoril.1iipub  vndc  cr  c«df  ndone 
26  tunc  admittitur  tquibfvcata  iciponfioicil  |.r.vccflrc- 
ritqualificata  pc^uo.ira  i5ocy-ind.l.i.nu.8.  vcrf.  z. 
Jjmira.ff.de  vuJg.&pupil.poft  Bcld. A:  lUp.  nu.  Z7.& 
cartetos. 

17 ‘ Verum  exTtnde  hoc  rlt imum  didum,t»f etiS  ad- 

miftaturc|ualificafarcfp6ljo,quoticlciinq,»udici  ali  . 
tjna  lafta  dc  caufa,  vel  ira  fuadente  equitate  visii  fue 
rif . cum  i tlud  refideat  in  iplius arbitrio . prout  tradit 
Mcnoch.dcarbitr.llb.z.ccnt-^.  calu  Z5  i.cuni  ibi  al- 
legatii. 

AniinaducMendCtamchcft.qqod  qucnradmodu 
ZS  poncnsecnfctnr  fatcri.vt  fiipra  di.ximuSjiwtrdpon- 
■'  dcnspofitionibiisfafcridiciuir.cti.i <1  rcfponlio fiat 
per  verbum  credit, prout  hodie  praclicaturnain  tale' 
Verbo;  eft  in  hoccafu  vcritatiscicprciriuum  14  priuci 
jWlircfpondcme.rccundum  Bald.in  l.i.in  linc.C.dc 
f2rl.cai1.ad1cA.leg.de  Spcc.in  d.tit.dc  pofitio.^.ft.vet. 
luiCtamenGcmin.irrd.cap.i.colum.j.coiitcr.  iib.6. 
^ira  prariudicat  cofclfio  per  vcibum.crcdif,  ficurde 
Veritate, Corn.conf! i86.colum. I.  volii.?.bpcai,  vbi 
fiipra,num.i  i.pcr  nor.jnca.cx  litcri.s.dciure"iurand.j< 
quamuis  inquit  aliud  fitindrAotedis,  de  ibi  iniuruit 
contra  maliriofosprocuratorcs/qui  fitpc  dcicrantrc 
fpondentes  cfi  liiper  a I iquo  intci  rogantur,  no  credo» 
licet  illud  liriant  pro  cerro, dicente.*:  fec.scul.iri , cuin 
aliud  Iit  Icirc  aliud  credere  hocidem  tenuit  Fra.Ciir.  ■ 
inlifotradde  pofit.nu.  < 2,  pcrelo.  communirer  ap- 
probat.tnuud  e.  .exlircrisdeiureiur.  ‘ 

29  Ampli.i,vttalisconfrlliotTcfijlfansex  refpfifionc 
ad  pofirronosprariudicetrcrpondetni  ,eti.im  fi  fada 
fuerit  ablcutc  parm  per  rcx.iu  d.cap.fiu.dciureiur.  in 
ita  conluJnirRuyn.inconfi4i4ui.t.  voi.4~  Aut. 
■<ft  Biitr.de  Abb.ind.c.fin.dcconfdl.Fcly.in c.li  c.iu* 
fio  num.aj.de  lid.  infirum.  - ’ • 

50  Imciligctamen  uiliaduerraHustcontradixAlrcd 
•felborM  in  pofiiionibusf  iA<e>iiam  runc  fi  ctVr.rdizifi 

* nihil  pn'b.ibitadciusrauorcm.ita  Bino,  de  'comu- 
«iter  jeribentesin  l.n.uuralitcr.S.nihil  coimrne.ff  dc 
«cquir.po1lel.Parificonl7z.uu. It. vol.,’.  Aicx.confi 
i8j  col.z.vol.5<Hcrcul.intrae>.deprob.  ncgar.-ioS. 

* fol.i)7.vcrfi4o.i’a!lit,vbi  hancoflc’cominuncm  Icii 

bcnriuinopmioncmteftatHr.  • 

’ . T crtio  amplia  c6tiufionc,vt  politiones  nedu  ^cri 
. yoinutlupcrpfmcipali.vtregularircrcft^fcderia  lii- 
3 cperquibufiibct  dubiis, f vfiqucqiio  fiuerii  in  caufa  c6 
tllilfiuioft  publicam  ariidlatiunibus  (iciit  tit  in  in- 
flmmcAtoium  ptodu-dionc,ca.cum  ddcAusdcfide 
inttrui^n.Jra  Specu. in  d.ric.de  po(it.!^.4.  nu.  z-ca  ra' 
tionc,qu;a  in  inilruincnris,  & pofitionilnis  non  rtme 
3 2 rujf  nl>ornario,vt  in  reAibus,&quia  pofitionestl‘9pe 
lilini  in  dcfcAu  alianim  probationu.de  quemadino- 
^3  dum  pcnniVimiettitpotcA  probari  in  qnacunq:  par 
teiudici  j etiam  pubi  icatis  atte  Aationibus,. -i  iitc  tam6  ^ 
concluium(ocaula,y{  in  d.c.cuin  dtic4Wi$,iu«,de  pcf'* 
^pollt.iqncs.qua-liicccdiiium  locum  prob:Hicmuin 

54  Cornrarifi.tquo«i  public.«i.saiidhtiombus,po'fi- 

tioiKs  .!cn  non  poiPint  )teou((  L.mfr. dc  Ori.i.  in  luo’ 
Haela.rclpoufinu.i<|.Biirl.itacr’)n!  9).ni«n.jiVolu.  i. 
alleg.inhglo.in  d.l.in  contraA-5i.rilo.vbi  Caft.u.4.'C. 
dcnqn  numc.pecun  iafiin  l.Hn.nn  i i. tV.de renis:ma  : 
ytme  vbi  nO  .pccdifur  fiummahe  d lola  taAi  verita- 
te inJpcAa.vtdccifi  Pcdcirton.'97.uu.  6.-dcdccifir4*  * 
de  vbi-.igunrdecb,q«odiani  probatu  eAdCcusfiupcr  “i 
sO0oar(ici)lo,dccxccorione.  - . ' , 

55  Quartban)pliti,vt  etiam  pollinrlicri  pofitionciftJi 
ahqua. partium  offerat  ib  proba mwmp  idlcsivcbpcf 
inllNUmemamam  fi  perea  non.probauctit  porcfit  ra  ■ 
ff^^/uperrclK}uis  dubijsrcdtrc  ad  politiones, ne  fiicul  * 
-tasprobationunianguftctur.l.quoiiiairi;  C.dcfr.tt.c. ' 
ej«amquain.J4.qoaeft.2.UaSpec.iD  d.^i.^.  n;s. contra  ' 
>Cofrcd4:dtraftumlenti€tcm  c.i  ratione.quia  fib~i  im- 
puundoin  .cftitiiponcdo  potuerit  tclcu.»odc  graua- 

^ • .r  j . . . ^ < 


riclegcrir.& fibi  mofgerenduscft.l.drca  ff deproha 
l.vlr./.linautcm,C.dciurcdc!ib.cap.quoniatn  cova 
dc  prob.na  refiponder  Spcc.quod  ex  quo  ifli  a Aiis  ti6 
fiint  contrarii , IbJ  potiusconuen  iemes , rationes  p«c 
Oofrcd.non  obllant,. maxime  ii  pars  non  icaddnn* 
xcrit  ad  probandum  per  teffej,  vd  infttumaua  tan-.* 
tum.  ? . , : 

Limit.i  tcrtiam,&quarram  ampliationes . vt  noa» 
36  habeam  locum  t quoticlcunquc  quis  rcnunciaucric. 

probationibus, nani  rue  pofiijoncs  renuueias  taocre 
J7  non  poterit  quia  cum  poiitioffit  voa  ipccics  proba,- 
. tiouis.c.2.dccouicfi.ca.cumadicdcm  dcvdlit.tpol. 

} 8 rcminciandogencrabrcr,tprobatk)nibus.  videtur, de 
pofitionibusrenunciarum.argum.tex.in  e.  fi  Roma- 
norum. i p.dillinA.r  .quia  circa  de  priuil.  cap; tblne, 
dc  maiorit.dc  obed. Ita  Specu,  in  d.§.  4.nu.8.  vbi  ctia 
fubiungit,idcin  eflb  li  rcnuiTciarum  fiucrit.vcl  proba-i 
tionibus  fimpltcircr.vcl  omiiibu.s  ,pbationibus,quia 
j9  indefinita  locutiota:quipoilct  vniuerfial.d.c.li.  Ro» 
manorum, dc  d.c.quia  circa  . * ^ i' 

Sublimita  iimiratioiicm,vt  licet  poAqua  infuerit 
reminciat€  probationibus, non  poliit  pais facere  po- 
4'»  iitioneSjtamcn  iudex  fex  otficioiuo  poterit  interro- 
gate ex iam  aAitarisviqucad  cbclolionem  in  caufa, 

' . quia  index,  qui  debet  ad  liiam  fententia  cuu  Aa  runi' 
ri.poreffdc  faAo  interrogare, c^ootics.iliquid  dubita* 
' tionis  occurrit  liiper  lam  .xAiratis,  non  luper  nouo 
•articulo.lta  Spccu.vbilupia,iiu;j.pcrrcxr.  in  c.cutn 
■Joahnes.circafi.de  fideiuiltu.l.iudfcc.':.  C.dciudi.c., 
auih  clamor.de  tcnib.c.iudtcantera.  ?o.  quxrt.  v Ir.  o. 

‘ •Jupcrqiia'ftioncm.S.intcnii<»nis.dcotii.  dclcg.Idcin 
volutr  Qdoff.in  fuoaraA.poiir.nu.  7. 

VAmplia  rubJimitationcin , vt  lu^xnedu  antec5 

4 1 clufioncmf  iivcauia  poiririnrcrrog.arc,fcd  ctid  poft, 
.,  fi  dubitatio  oriatur  fiipcr  cifiJem  aciis.  Ita  Spec.  vbi 

fupra.nu.  j.A  9*  & ita  Icruari  teftatur. , ' 

Secundo amplia,vt  nedum  poli  cuclufio.incaufit 

42  iudex  polfii  intci  roga  re,' icd  cui  t politiones  adinic- 
'tere,  fi  aliqu.!  tcquitaicluaderclibi  vilum  fuerit.  lt« 
■ A nglm  I. led  & fi  rdhtuatur.S.  r. if.de  iud.  que  refert, 
' 8t  Icquirur  Me  iioth.  ac  arbrraud.iib.  r.  quadf.j5.nu. 

2 5. Imo  A ng.m i. peremptorias  propc  finein.C.lentv 
4)  rcfcin.nonjJol -tenet  indilfinAc,  quod  cdciuliot  ift 
caufa  non obflet.  quominus  politiones  produci  p<j- 
flrmr.qfiibuspcraducrfiiTiiimrcfpondc.itiir.  -1 
44'  Sed  cbtraf  hoc vltimu  dicliuu  Aiig.TciinitGem. 
incsp.t-cdlu.pcmi1t.de  coufefiin  iexio,Feiy.in  c.cii 
dilcAus.nu.4.  de  hd.  infirum.  quosrcfctcndurfcqui- 
tur  Mciioch.  vbi  fiiipra  ea  larione  ,qui.t  €oncla(f,o  ia 
45  catila  mhilaHudcIl.nifi  laptustempori.sadp^obAO- 
dum,  quia  politiones  lumiocoprob.tiiouUdv^yc 
46dixiimi$  prcclufa  via  t'ProbaBor»ibu«!  cenfej^ffi- 
''dem  proluta  politionibus, dr  petconllqucnfsdlaplb 
f ermmo  «dpr^andtim.dc  ad  porlSduni  riapla»gt^. 
•Iqpdu.s  cft,  & hancopinionem  Icquimisclf  Bald.in 
" d.l.trcsdcniiciariones  in  fin.Cod.quoinodo,&'<|u.'iA 
' 47  do  iudc  jl,8t  hoc  cfi  verum  tin  caulis  plcnait  js,fiecus 
'in  fummari)s , in  quibus  cum  ijonconcludatud  iti 
caula.vt tradunt  Roman.in  cdnfi.  i75'Felyh.iny,c» 
^ tum|dilcAus.nu.i9.d(?fidc.ififtfuin.'Altx.conIi.84, 
colii,vlr.vola4..Spey.lcn.confi.i90.  infin.volum.zi, 
non  ccnficrurpiKclufa  v.iaprobationibos^defi.poU- 
iioiiihus.ita  Gcmin.|ind.  e. r. nu.  iz.decuuicls<cui 
' fcfublcribitMcnoch.lupracit.loco.  V'  - .-ti-i...' 

. 4S  Ad  materiam  tn  nota, quod quamadmodu'tpaiv 
jpfia,  non-autem  adtiocatusdcber  p<^dre,cu  pofitiry- 
nes  facf  u infpicianr.l.pcn.in  fin.C^ic  atbit  quod  dc- 
’ bet  a parfibuspropoui.c.partoralis.dc  Jndiciis,&ad. 
49iiocatusdititurftcftis  iuris.Kquilquis.C.  dcpoftular- 
so  Ita  S:  pats,non  t autem  aduocatusad  easrelpodere 
debet, ne,  vt  fupra  diximas,  iudieiumclandfcVt  J Ir.t 
vdloitMaran.vbl  fupra  in  thu.  dcpofirio.jiu.i».vbl 
euain^dtcit  hocdcbcrc fi«ri etiam  Une  pridcmia^  esc 
- . ' • - couu- 
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ipftu$a^uoeatl,vdpf6euratotis,  fed  Tccreto» 
id«m  voluitSpcc.in  d.riWepoGt.S.^.vcrf.fcd  patro- 
^ I nus  alia  dnclus  «trationc,ngpi  quia  poGtionestfi&t 
per  iuramctu.c.  ad  hoc  circa  prine,  aliisincipit.prac- 
TcntiG  dctcftib.lib.6.&Spcc,ind.iT.^nu.  s.aduocati 
vero  hodie  non  iurant»  ergo ncqjetiam  ponent;  fcd 
5 2 1 fi  politio  profermr  ab  adubcato  parte  petete  valet» 
cum  non  dicatur  proprie  politio  aouocati,  fcd  bene 
partis  per  aduocatura  prolata , & « quo  parte  pra^g- 
tc  ponitivcl  interrogat )Cft  perinde » ac  fi  Mrs  ipla  fa- 
ccrct.l.  I . e.  de  eno.  aduo.  jc  ita  tradidit  Spcc.  fujpra- 
cit.locoivbi  fubiungit  ^ confilto  iudicis»  ^ priulqua 
tali  politioni,  vel  interrogationi  rcfpondcatuf,intcr- 
togetur  clientulus  aduocati  ponentis,  vel  interroga- 
tisivrrum  ipfc  fciat,vcl credat,  vel  ponat, fcu ratum 
habea  t,qu6d  ponit, fcu  interrogetur  per  cius  aduoca- 
tum,arg.c.olim.  de  cenfib.  e.  cum  caUfam.de  appeU 
lat.3c  idem  Spcc.in  tit.de  aduoca.  S.  iam  nunc  yerb 
ex  pra:miins,&  ratio  cft,  quia  de  cofeientia  partis  iu- 
lamcntu  fupcrfado  requiritur auth.  principies.  C 
de  iurain  cal.capit.in  pcrtraiUandis.codcmtita-non 
de  confeientia  aduocati  non  iurati,  & qu^  reus  cx- 
clulb  aduocato  debet  politionibus  rndcrc,ncc  illum 
confulcrc  aperte  ibidem  tefiaturSpec.  nu.7.ca  ratio» 
ne , quia  vt  diximus  poGtionesfaftu  partis  inlpiciut. 
d.l.pcn.in  fi.C  dcarbit.  & pars  debet  efle  magis  certa 
de  latlo  fuo,qua  aduocatus,  deideoin  fado  proprio 
non  indiget  confilio  ipfius,qui  faftu  ignot.it , arg.c. 

1 dcpocnit.diftinli.d.vcrfidcoiicnon  putat, & fc- 
quenti , ne  eo  vtcndofacilc  incidat  in  periutium  ne* 
gando forte  vcrum,vcl  confitendo  falfum»vtl.  a.C. 

5 j de  ind  ic.  vidui. immo  aduocacustdcbct  arceti  i con* 
fpeiSu  rudentis,  ne  verbo , aut  nutu  faciat  immutare 
verita  t£,  prope  tamc  manere  poterit.  1.  elatum.  G.dc 
auth.pracll.c.illud.7.  q.  t.  ibi  habeat  vicini  folaminis 
adiutorc,  vt  polfit  rcu  defendere, ne  index  , vel  aduo- 
catus  aftoris  cum  decipiat  cauilloGs  politionibus.  1. 
aduoc.iti.C.dc  aduo.diucr.  iud.  1.  nec  quicqua.  S.  ad» 
catos.rt.de  offic.  proconfulis. 

Amplia , quod  didlu  cft  de  rnfionc  fienda  il  prin» 
dpali,non  aurem  ab  aduocato, & procuratore,  vt  ,p- 
54  cedat  quoad  omnesf  politiones  : na  fi  principalis  te- 
fpbdillct  quibulda  politionibus  , alijs  veto  nollet  tc- 
lpi>ndcrc,prociitator  non  potctit,  ita  noundu  dixi(^ 
Spcc.in d.tit.dcpofitio.S.8.  nu.  4- vbiadducitexem* 
pium  de  illo,  qui  rcfpondit  quibufdain  politionibus, 
nec  volebat  alijs  rclpondcic,  iudex  vero  illi  praecepit 
ne  recedat , donec  rcfpodcrit  omnibus  poliuonibus, 
ille  autem  fpreto  mandato  redijt  in  patriam  fuana,& 
quxrcbatur.an  deberet  haberi  procbftelToj&dicit^ 
coiifclfo  non  cflchabcnduin  j fcd  pro  contumace.dc 
tanquain  contra  contumacem  contra  eum  efle  pro» 
.cedendum:  etiam  fi  procurato*  compaicrct  pro  illo 
volens  abfcntiscontumaciam  purgate» ycl  taquam 
defenfotem  admitti  i ftius,5c  tunc  fi  definitiua  icntc- 
tta  fetatur  contra  talem, quia  praefens  plenius  dotAit 
de  iurcfuo  valet  , gcitaSpec.  tcftatur  obtinuifle  de 
mandato  Clcni.Pap.Q,uarti,&  talis  fententia  fuit  bis 
con  lirmata,iicct  dura  videretur:  ad  quod  adde  coaf. 
B al . 1 8 2.:  aci  p.fta  tuto  cauetur,  vbi  tenet , quod  coup 
tumax  in  lelpondendo  politionibus  in  tetminofibi 
flatutoa iudiecjvel aftatmonopolfittpurgarcnio- 
r.im,nifi  fubfiftcntc aliqua  legitima  caula. 

5 6 Limita, quod  primo  didiu  cft,  vt  non  procedat  in 
rufticoivel  idiota, aut  limplicc , quia  tunc  cius  aduq- 
catus  de  1 icentia  iudicis  pro  eo  ponet, & tefpondcbit 
ita  Spcc.in  d.tit.dc  pofit.§.7.vctf.  1 7-pcr  tcx.  in  c-pa- 
ftoca  lis.de  iud.  vbi  Abb.in  fi.&inc.  dilcfli.  de  iudic. 
M-arfin  fing.450.Mcnpch.de atbitraud.iib.  2.  ccnc. 
2.cafu  IP5.UU.4.&  facic.l.li  poflulaucrit.il.qucftioni. 
ff.de  adul.&  idem  Spcc.§.;.  veri,  non  enim  d£t  pars. 
codcIntl^idcln  voluit  Maran.  vbi  lupta,nu.i6.  vbi 
<ficit,qd  tunc  aduocatus  potcuiintdcfTcfuocx^mi: 


ni,ficut  & procurator, ad  hocnepropttt fimpIicitatC 
quisdccipiaturinrcfpondcndo,  &rcftaturibi  fiiiflc 
de  mente  Hoft.in  d.c.dilcdi.  de  iud.  & fequitutSoc. 
inrepc.i.i.coI.,^tf.  de  vulg.  & pupil. 

Secundo  limita, quod  licet  regula  finquod  princi- 
palis perfona  debeat  pofitionibusrelpondcre,ramca 
5 7 fi  per  procuratorem  Jitjgetur,cunc  f rcfpddebit  pro» 
curator.l.Don  Iblum.lfdc  iureiur.l.perinde.  $.1.  rtuid 
Icg.  AquiLcad  hoc,aiiis pnxlentium.de  tefbdc  fi  ve» 
ritatem  ncgct,quia ignorat, vel  quia  nec  Deum,  nec 
homines rcucrcrur, principalis  vocanduseff,  &eo» 
gendus  rclpondcic.  d.c.ad  hoc.dcc.in  pertradandis 
de  iur.cal.l.vlt.C.dc  proc.l.fiador.ff.ccKUi  vero  pro- 
curator dicar  dubitare  ,vel  nefcitcrndercpofitioni- 
bus,&  ideo  velle  confulcrc  dominu,fiid,quod  poni- 
tur pertinet  ad  negoriu  principale,  cddemnabicurin- 
cxpcnfis,qux  propter  hoc  fient,  quia  debet  conftitni 
alius  procurator,qui  fit  inftrudus  in  fado,  & qui  re» 
fpondeat  veritatem, alids  libi  imputandum  eft,d.c.ia 
pcrttadandis.l.lccunda.§.linautcni,  vel  cognitus. C. 
de  iur.cal.c.vlt.rcfp.pr:mo,dcdolo , & contumacit» 
atg.c.auditis  de  procurat.  & in  terminis  Menoch.de 
atbitr.iud.lib.fccundo.ccnt.j.caiii  izs.nu.ii.fi  vct6 
cft  nouus  aiticulus.qui  ponitur  cmcrgSs , & qui  tuto 
prxuideii  non  potuit , non  imputatur  domino,fi  ilUi 
noninftmxcrlt  ,&  ideo  habebit  dilationem.  c.dile» 
dus  de  procur.l.fi  ador.ft.eo.tit.l.vlr.  C.  eo.arg.rcxc. 
ia  c.cstctu.in  ptin.de  iur.cal.c.fraterni tatis.de  tcft» 
Et  quod  proxime  diduin  cft  de  dilatione  conce- 
denda ad  rdpondendum  amplia,  vt  non  folum  pto- 
ccdat,iiarciculuscflctnouus,&  emergeni,  fcd  gene* 
cal itet  fuadente  aliqua  iufta  caufa.  Ita  tradit  Spccd. 
§.6.nu.is.in  fi.&  pnusnu.i  5.3c  habetur  ex  •d.c.dile* 
dus,5c  l.fi  ador.&  l.vic.Cdc  proc.Maran.in  d.tit.dc 
politio,  nu.  zz.licctin  Regno  aliud  obfenuti  tefte» 
tiir.  Qiix  autem  iufta  caufa  dicatur  pro  dilatione  ob» 
cmcnda,hoc  refidere  in  arbit.  iudic.  audor  cft  Spcc. 
cod.fl.d.au.  1 9.in  fin. 

Ad  hoc  autem  , vt  reus  teneatur  lefpondere  poli- 
tionibus adoris;  & vt  pofitiones  legitime  procedit » 
5 8 feiendu  cft , 9.  debent  ficrif  fuper  contentis  in  libel» 
lo,vcl  fuper  pertinentibus  ad  ea,  vel  pertinere  valen- 
tibus ex  parte  adoris, quo  ad  fundandam  eius  inten- 
tionem,5c  debent rcfpi eae  fadum  aduerfarij,  eu  ad 
fadum  alterius  alius  non  cogatutrefpondac.  Hanc 
dodtinam  tradirfxpc  allegatusSpcc.$.$.nu.i  i. pcc 
tex.inc.i4.q.4.6c  l.vlt.lf.profuo,infi.  l.  vtiftui.fr.  Ix 
vfusfrud.pct.i.i.fF.fiparshaercd.pa,&l.  i.  C tcnun 
anioca.de  quo  tamen  dic,  vtin  coDclufio.feq. 

COJ^CLVSIO  CUCLJXXIU 

ARGVMENTVM. 

Quas  pofitiones  iudex  admittere  debeat  ^ 
Cd  quibus  quis  refpondere  teneatur  • 

, SVMMURIVM, 

I Probationum  facuUat angufUndanon tfi, 
z Probatioms  tumtn  non funtit*  amplianda, vttarSfauO' 
t$  iudtx  fd  permittat,  quod permiturt  non  debet, 
f Pqfiuonet  probationum  loco  feruiunt.  k 

4 Pofitio  hnpertincns, continens  id,qkod etiam probatttnua 

ttonprcdejftt  ponenti, admsttenda  noneji, 
Contr.nu.7.Concii.nu.2. 

5 “Probatione fupetjlua,x/tlinietili,nimoomranduiij^. 

, i Pojhio debet extrabi ex  corpore lUselliytX fundari Jtiptr 
deduilis  in  libello  i 

5>  Pojitioninotorti  imper(inentii»tmo  cogitur 

etiam  Ji fatutum  omnes  poftiontt  quantumcunque.^ 
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Fo/!ifo»et,X'hi  dt/kiwmtR , Mn^fint  imptrliwmtfi , mtm%  *Po/ftiom  ittrit,  nJpotttUn  quii  nou  nmptOtiur. 

Mimici defptmt A iudier.  49^'^g’*’>»*«f/frip/um^roUAnmoutrnttur,fUm  i^^ufd 

I f PuA^srfufArahimiAun  fiimi,mnxnttmM<9n%tAfhtyn  crrtum fit,  ac  drtermm.itum^ . 

j z imdtxgd  tuim  Amrtmfmt  gSoqmitur  ubm  furu  fmj^-  ^oTofith  coutimm  40qmdeor^om  finfu pfrctptiMey  licet 

flui lidJttmr . . '^•tf^fR^ureouclufiuium  f qufexnArratitneeeJfjno 

^ipcAffirhimtrffhoudmsapmdniruU,  fitluoimrtuupfr*  Jequttur.AdmiitendA  ed. 


tmfrrtiifm,fibt uSUprAndHUitfi  ffitnmifofitA  gppA- 
TiAUt  tcupfrtmenHt. 

I4  PrchatiofARAfi^qreAp4luUiiur^meitti^mttquAHdo 
JntfttAdmifiArcmmclAi^uU  ,j4luoiMrtPuptrUntnnii 
mitil  ffUmut. 

^ Tefifityquf  Aliqtiid /Acit  ud  CAufim,  fi  m reltquti  imper- 
tinent  tidcAtur , AdmttiendAtfi, 

16  7^/0  fwpnfius  rtfamdAtfi. 
tfSuperfluttMim  aRu  rtpnbMtur. 
i S ProbaUctM  ficpcrfinct^ij  tmperituentet  adfuHtmdf  tton 
fient.  • 

1 9 PofitiA  fa^A  m tAtijAprmeipAU,  nondehtt  fieri  m cau/a 

AppeijAttonis . 

20  Pq^iAtims  ,qmod  AdutrfAfim  m rt!p<mdtndo  lihtUont- 

j^Auit , Admittitur. 

AI  Pofilhmobfearp,n(mortQiomdere tenetur, fid la dtbrt de- 
elarAri.  , 

22.  Pofiiio  qv(tihet,eimfifito,fiu*  AffiutrAtiodieitur. 

2^  ludtx  bhvrart  debet, vt  eerla fit pqfitio  ,vt  txtA  certAm 
pnfit  ftrrt  fintentiAm . 

24  Pq/itiom  eontmtnfi  faRum  slteriqu^UAm  fAritumpars 
refpondrrt  non  cogitur. 

Xx-Pq/ifiomt  Juper  faRoalterrnt  ad CAufim pertinenti, Ad- 
■ mifit  debent. 

26 Pofitiomti debent  fieri  fttper ccmtentuinUbiJlo,Te\ adea 
pertmentibuutnl perttuerevalentibui^ad  fundandam, 
t^tirxtenuandam  aRorit  intenteoeeem , 

•7  Pofitionet,  ak  faciant  ad  caufam  ,iy  an  ponentii  mterjh 
eu  rtSfionderi  per  fummartam  cog  nitiomm  ludtx  deei- 
' dere  debet. 

28  Pefiteomben  rtJfiendere  debent,^  petens  tempus  ad  deti- 
berandu*n,dehet  tornet , ^ i^ignart. 
iqPofiUontntgatiup  redpenderemmocempeOitur , ^cur 
tbidttn , 

3 o Piationes  cum  in  probationum  locum  fnccedant,idem  in 
ht,q!fodin  probationibus  sudicandumefi. 
j r Index,  fifibtfquum  vsdeturpotefi partem  fuper  negati- 
ua  pofii sone  interrogare^ , 

J 2 Judex  debet  omnibus  modis, quibus pot^ , eaufe  •veritMe 
. inquirere^ . 

Judex  noet  debet  partem  fuper  mgatiaa  pofitiom  inter- 
rotare, quando  de  fahete  ,uei depericuh  animp  «gi:uri 
vtquoMO  pars  efjet  facibs  ad  deier.indum-^ . 
g4  Pqfitio  generabf,sn^eneregeneraUlfitno,reifcsenda  efi. 
iy.UbUgatto  geuerabjjpna  inuuUseJi,qeaa  debitor  dando  • 
qi4id  minimum  poteii  Uberari. 

^6P^tio  eaptiofaaui  pari  afirmando,vtln^andoreBo9- 
Tiertnonpvtefi,qminfibtprfiudicet,rt!pMentUefi.  * 
qy  Laqueu!  nemmi  efi  mrmrttendut. 

« 8 Ptfitio  multiplex  admittenda  non  efi. 

% qPcfitiorm  muHipUeei  reifciendf  funt,  etiam  fi  aifitcUu- 
fula,(fyponocomumRimiJtdtuiJim,i^c. 

Aje/Pofiuo  multsplex , etiam  fi akquid  m fi  contineat , quod 
verum  Jiiytamintota  negari  potefi. 

Jiat  10  redditur  ibidem , qutacutus  aliqua  p irticularii  efi 
falfa,  tiufdemvmutrfaUt fimiUUr  ftfaefi, 
Contr.tbuUm  »«.4 1 .ConciUatio.nu.  44.  ^46. 

42  Htjpoeifio  refirtur Joium  ad  idfuptr  quo  prtucipalsttr fit 

qu(jito,  CT  pojteeo. 

43  Conjttem  pojUionemtonUnenHm  aUqua pnnttpaba 

, ; diipofitiua,i!T ahqxainci4enttAtnuntiaUua,vfldemA* 
fifotma,  pttnctpalta  folumeonfiteri  videtur. 

45  Cautela  ad  ooctOt  relfondent  pofittont  continenti, partiut 
neraparUm  falfa,Jiin  non  prpudicet,  ifnu.44. 

47  pofiiio  cantniiniveroiiTfalfapottji tota  negart,quaado  ' 
efi  fuptr  mattria  indtuidua,  vel  quando  ponitur  debi^ 
tumjed  antitempui,vilnndm(»um. 


5 1 7" ffindepomeni,  tabm efir dominum ehu  rei , non prdbat, 
mfi rationem  reddat, quf  finfu  corporeo  percipi pojfit. 

5 1 Pofiteo  rontinemtus  non  fcriptnmadmitteda  efi, cur, 
tbed.nu.^l. 

$ J Confuetudinem  aflrgam , iBam probare  debet. 

54  Pnfittoni  faRpdtture  prffumptodenetuf  quts  reffionde- 
re,ir  cur.ibtd.nu.ftq. 

5 5 Jte^P^ffumpiumnec^ario, habet  mixtum  faRunu^ . 

^ 5 6 Pofittouts  fuper  fano  fiunt. 

%yPqfittonet  de  iofuper  quo  iut  prgfkmH  , admimnde 
funt, 

yS  Pofitiombui  faRii  de  fiatuto  alteriui  riuitatit , jjT/oci 
pars  refpondtreeompeUitur. 

Pofittont criminoff  rt(p<mdendumnonefi . 
Contr.nu.6t.Concii.nu.6t.^6j. 

60  7“ urpitudtnem  fuam  detegere  nemo  cogitur. 

64  Pofittoni  foRf  fuper  crimine,  ad  tfiRum  fotum  ditatM» 
di  iudtcq , rtfiondendumefi. 

45  Intentionem juamvbiparspUn'eprobauit,pofitionibut 
reipondtre  non  tenetur. 

66  Probationei  vbi  excluduntur,  ^poJUionts  inteBiguntur 
excluff. 

6q  Pofitioni  faRe in  genere  , pofUdnegatp  non  tenetut 
quii  rtfpondeti , fi  fiat  pofimodecm  in 
. Ratio  redditur Jbid.quta  remotogrnert, remonetur  qme- 
bbet  eius  Ipenti . 

<S8  ^ojktoimp  'fi:bibtcalumniofa,deptndant a tam  negatam 
contraria  primpofiui,abernatiua  foRaAbeoajut  non 
pcteRgfji  non^tH,  (J  buiufmodi  reqcundatfi. 

<<9  Pofittoni  non  reipondem  ad  hoc,  vt  habeatur  pro  wnfefi 
forquA  requirantur. 

70  Pqfittones,quibuiquts  non  nfponiit,  velmmut  Ugitmk  , 

adboc,v:  babiamurpro  comfefiu,fimentta  interlocuto* 
ria  declarari  oportet. 

71  PqfuioninonrtfpoudtnthMuUir  pToconftfib. 
Admittitur  tamen  probatio  contra  tfiam  fiRam  cooftf- 

fiomm,t.'-ibtd.nu.iv. 

71  *PofitiOndus  non  rtJPomdetin  bentfiaatibutfsr  fpintuA^ 
I iibut,nou  habetur  pro  confifio. 
y4Renefiem,afptritMubanonpoJfuntfiue  Canomica infii- 
tuthne  padere . 

j%*PqfiuomfiicnUrfAifienonrtfpondem , nonhabeturpro 
cvnfejb, 

76  Pofittoni, minus  Itgkime  foRf  jionre/pondem , pro  con- 

fifio non  habetur. 

77  Contumacia  badtmum  facit  quem  haheriprocot^tfioji 

caufaquahtai  hoc pvjlaiat, 

78  PofitsoA^ui  non  nfpoudena  ita  deveum  habetur  pro  con- 

ftfio , fi cauff  quiditas  td  exigu. 

79  Rijponjio foRap<)jiitonibusttiatneuMUgtttmiifiy  taua- 

UdtsvaietytJ  tepet. 

80  Refponfio fine imtrfogationa  intudido faRavAkt. 

i 

1 1 «pAf  Pfobsrionumtfiicultisanguftsndan^ 

IL.  wL  fit.l.quooia^p.C.dc  hacrcr.in  fl.c.quam-i 
quam.  14»  q.a.cu  licnilib.non  m dl  adeo  ampliada , 

2 vtquod  iurc  t non  permittitur, probationum  imuiru 
iudex  permirteredebeat:  ideo  quoticTcunquc  dc  por 

3 Heionibus  rradandu  criticutn  hc  probationum  t lo« 
corcruiant,dc  probationes  dicantur, VI  Tuprain  prse* 
cedenti  conci  uHonc  diximus  per  tcx.in  c.ftaruimus, 
deconteir.libuS.Spcc.iatit.de  poHc.  /.  2.nu.  j.  nota* 
turin  l.cumtqui.  tf.de iuteiur.animaducrtcrc  debcc 
prudens  iudex, qus  nam  iuri  conionae  crdci  quatnam 
vero  coturaria:,vt  Sc  que  admittende , dc  quz  rcpcl* 
tedz  (inCffactUdignotcati  & vt  facilius  illa  iequacur 
ii^ulios  catus  hic  (ubi/cicmuspotacionfi  nd  admic« 

tcoda* 


Di 
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tcndamm.quafum^jfcfflpldad  rdlquos  ftntcmum 
Aia  m adaptare  pocerit»  cum  nec  nos  hi  fumus, q om' 
nia  prxAarc  poAimus , ioxta  rcrpon.Iur.conCtu  !j)6 
ponbnt.ff.de  Icg. 

4 Pri  tno  igitur  non  erit  adminCda  pofitio » quatfim* 
pertinens  appellaturi  idcA  continens  id.  quod  etiam 
prc>batum  non  prodcfTcr  ponenti.  Ita  Vber.  de  Bc^. 
in  fuo  trad.de  pofit.nu.41  .&  4»  • pcrl.  poft , cum  feq. 
ff.  famil.  ercif.  de  1.  fi  defenfor.  S.  fi  de  pccolio.  (f.  de 
euid.de  l.ad  probationem. e.  de  probat.  Idem  voluit 
lac.de  Arcr.in  luo  rrad.de  pofit.nu.  x8.  in  prin.vcrf. 
i.confiderandumcfi.ldcin  fcntic  Odofredus  Bene- 
ucn.in  fuoquoqi  tcadatupofinonom.num.io.mfi. 
Spcc.drir.dcpofit.S.?.  nu.4.quicxcmplificacincOi 
qui  agit  rei  vcndicationCi  & tu  ponisde  mutuo « vel 
ego  ago  de  matrimonio  fpirituali , 0c  m ponis  de 
carnali!  vel  volo  probare mccontraxificcum Berra 
tali  loct^Sc  ipc,dc  tu  ponis»  qd  comedilU  tali  die,ta- 
n loco,nec  iudex  debet  coserc  parte  illi  rndcre,quia 

5 nemot  onaanduscfUupci  flua  ,vct  inutili  probatio- 
nc.vel  rcfponlione.l.i.in  fi.fi.de  tefi.I.  non  cogcndtl. 
$.fi. fi.de  proba. l.harc  fiipuiario-fi.  vtin  pofleg.c.cu 
iondo.de  clcd.l  Thais.  $.  fotore,  fi.  de  fidcicomifi. 
libc.c.qui  c.;crit  difi.7.Idcm  voluit  Fran.  Cur.  in  fuo 

* trad.de  polir  nu.a  ;.vbi  dicit  ita  h Dod.*communi- 

6 ter  teneri  ea  ratione  I quiatpofitiodcbetcxrTahicx 
corpore  Itbclliiac  fundari  in  dedudis  in  libello. 

7 Sed  contrafvidcmr  efic.quod  notat  Bald.ln  l.cum 
vimm.C.dc  tideicommif  vbi  dicit»  quod  pofitio  p6t 
fieri  de  eo,quod  6c  ipfuna  ius  veiiim  prxmmit  ,Sc  de- 
bet ei  terpondetii  Se  nihilominus  videtur  iinpcrtincs 
ptob-irc  id.quodlcx  ipfa  prarfumlr , Se  de  prxsQptio- 
ne  mns  facere  pofitionem.Idctn  voluit  Bar.ibidcrni 
qui  dicit  hoc  tantum  polTcficri  per  infimmcnia  » & 
per  teftes. 

8 Vctuinreconciiiarcfpotciisi  vtqddicitSpecuIa- 
ror  procedat  in  politionibus  impcrnncntibusvcrc» 
idcliquxnthilad  cauiam  faciunt.Bal.  autem  dodti- 
na  procedit  in  politionibus,  qux  Itcci  pani  vidc^mr 
pertinentes, non  umen  funt  impertincntcs.prourn6 
cft  impertinens . clarms  probare  velle  id,quod  ia  ap- 
paret ex  didis  ipfius  Bal.in  dd.cum  viram,  ibi  etiam 
lipoiitioparumfacitad  fadum  tamen  pertinensiu* 
dicatur.lcrgo.  ff.  de  fickicommif  lib. 

Amplia  id,quod  didum  efi  adeo  verum  efic,vr 

•9  fiante  fiamto.  qood  t pofirioni  tnipcrhncnri  quis  re- 
neatur rclpoiidcrcifi  pufiiio  fit  notorii  impertinfs, 
non  tcneoiriudcx  illam  admittere , nec  quiscogitur 
refpondcrc.lra  lmo.in  f. diucs.ff.de  damninfed.  pro 
quo faciunt  not  in  l.i.fi.qood  vi,aucclam.  Idem  vo- 
luit Franc.  Gur.in  d.  fuo  trad.  p0Iir.nu.z7.ea ratione 
duduf.quta  in  notoriis  no  caditdt  Aulfior  de  exami- 
natio.c.adnofiram.iI  z.afiasil  ?uietiirciur.^l.inl.  i. 
Cqutidc  4quibus,dc  fubiuitfit  hoc  etiam  habere  lo- 
cum fi  fiaiutum  loquatur  per  verba  quanmmainq; 
getKralia.  de  vniucnalia » quibulcunq^poTirionibuSf 
de  omnibus  pofitiotiibus:n.ini  fupttmreiligitur  de 
quiba&unq.  legitimis , de  de  omnibus  non  notorii 
iinpcrrincntibusperccxt.cumBald.ini.  i.  Ode  fide 
inur.de  refert  I mo.  ita  obtinni ife  Bohoma » in  1. 4. 
prrtor,vcrfrotic&.fi.dedanin. infed.'  ■ ' 

. Primo  limita » vcimpcrcinen&poficioadmittenda 
non  fif , fi  vel  notorie  cfi  impertinens,  vel  iudex  cfi 
ccrtas,quod  impertinens eft.  fi  vero mmnim  efi,vel 

lodubi.aruncunccuriusefi.  quod  tpofirionem  admic* 
tat.dc  cogat  rcfpondcrc.dc.fiatinmas,in  fin.de  coo- 
fclTcap.uatn  ipcciali  $ poao»vcrf.exccfio.dcappcl. 
c.a.dercg.iur.'l.dcanatc.$.'excaui/.fi.  de  interrog. 
ad.dcl.qui  fenium.^.in  iure.dc  }.vbicunque.fixe.  nd 
IccuriuseUfiiperfiuu  admictCTc,  qoamnecefi.irium 
otniucro.c.oon  xfiimcinus.  1 q..>  L isiapud  quem. 

1 1 C.dc  edeodOiquia  qtix  ex  fii  pe  rxten  danti  tpunr.  n5 
folcat  vtf  ure  contadtlXnon  lblcm-£dc  rcgaor»dc 


ita  tenuit  Spcc.irrd.5.r.nQ.7-  Vbi  admonet  indicinis* 
velit  eficprxccpsin  rciicicndopofirioncs;  nam  f«pi 
prima  facie  nO-videnrur  facere  ad  caofam.dt  cfte  im- 
peruncntc$,6cramcnbcne  lunrpeninentcs>dcdocct 
pon?rcm  ,qu6d  fi  viderit  mdiccm  dubitare  circa  ad* 
mifUrmem.  cxprimarillHnrcnrionemfuam  adaa*  : 
rem, ne  aduerfanti  publice  dicens  Infimat, vt  contin-  * 

git  de  fide  infinimcntorum.  & tunc todex  fieuiddter 
dcprehcndar.quod  crus  imeNirref^ndcri  «cogat  cfi  * 
rcfpddcre.l.ft  unc.$. pcn.fi.de  interrog.ad.licct  alio- 
1 2 qui  t iudicem  ad  aurem  reddat  illuin  Atfpc^um  al- 
teri pani , nifi  quod  in  aure  audit»  poblici profinat.c.  ^ 
cum  ex  iniun^o , prope  prin.de  hxret.  e.  nolite  »11 2. 
if.q.i;.dtqu6d  indubio  finr  admittende  pofitiooes» 

• tcfiaturFranc.Curt.ind.fuotra^.depofitio.nu.  ^%. 
vbi  dia  t»  quod  de  hoc  inoicuit  pradlica  generalis  to 
tius  orbis, per  quam  iudices cogunt  partanrcfponde 
re  omnibus  pofitionibus  addita  daufula » faluo  iace 
impcitincmtum,&  non  admitrcodamm, interi  oquS 
do»,  quod  fi  non  fucrirrcfpondcndum  non  intendit 
haberi  prorcrponlo»(euproadmifiis»5cparitcrrcfp6 
dentes  rcfpodcnr.fub  illa  protefiaiionc,&  ita  forma- 
literobfiuu.irc  bcmosaficUbrcsdixit  Ang.ln  l.fi  quis 
libcrt.ircm.ff.de  pctit.harr.in  l.in  Ipcciali. tf.  de  rei  vt* 
dic. Bal.in  I momentancz.C.dc  his»  qui  non  habent. 
leg.petffian.iniud.l.fifinciiB  prin.fidcintcrrog.a<i^. 
Cerni. in  d.c.z  decanf1ib.6.Barr.  in  1.  fi  duo  patroni  . - 
^.idem  Iul.coI.vIt.fidciurciur.de  hoc  dicit  uim.vbi 
lupia  h.iberc  locum  in  dubio.idefi  quando  iudex  n6  a 
I j videtnororiain  impcitinetiam.Er  fcitOiqubdtclau- 
liiU  rupralcripta»  laiuo  iurc  impemnentium  t & non  . 
admit!cq4arum,niulmmoperarar,tamcxpaTTC  iuoi 
cis.quam  ex  parte refpondcntis,quia  pani  nuilu  pr«- 
iudtcium  infermri  fi  pollet  pofiriones appareant  nd  i 
fuifictalcs,qaibusdCDeatrcfpnndcrc»  licet  fueritre- 

1 4 Iponfumificut  5c  probatio  fa  Aa  ffuper  capitulis  im- 
perimentibus, qtiando  admifla  finffetfab  illa  claulu- 
la.icdderctur  nulliusmomemi.Ita  Ang.Bart.  Bal.de 
Geminin  fupracit.lod> » Se  nosde  his  omnibusdixi- 
mus  fup.in  concluf.  1 3 z.vbi  omnino  vide . 

SccundoiimitaiVtvcnim  fit  fupradidum»',n  pofi- 
tioefi  omnino  impcnincnstdc in  tomm  non  faciens 
ad  cauram,nccpfincjpalircrinccconiec1urariue»  nec 

15  incidenter:  fecusrament  fi  pofitio  aliquid  faceret 
adcaulam.vdprarfumpnuCfVclconiefhiratiu^»  vel 
de  per  fc»  vel  coniunefa  cum  aliisstlntiniculis : nim 
tuncadmirrirur»dc  tenetur  rcrpondcre»excmplu  erit. 
£go  pono,<^6d  olim  pofledi»  vul  qubdolim  fui  do- 
minusifiiusfijndi,ccrt^ifia  pofirioenradmittenda» 
quiaolimdominuSyVcIpoticnorctiam  prxfumktir . 
hodjcdominus.vd  po&fibr,raltemconicflutatini»  . 
ita  cxcmplificat  Bal.inJ.fiuc  pofiidctis.O'dc  probat. 
&in  J.vnica.col.xj.Cdcconfier.&illumrcfeitfC'  . 
qdendo  Franc. Curr.in  d.  luo  tradi,  depofirto.  nu.  14- 
Ac  z^Ac  djcic  notanda,  quia  frpe  folent  allegari. 

16  SccudondcrfradmirtSdaf  i^ritiofDpafiuaidcfi, 
quxcfi  eadem  cum  ii  fadta » vel  cum  iam  concefia » 
vel  cum  ia  m negata»  vel  fi  cfi  contraria  cum  iam  c6- 
cellis, vcliam negatis  » vradmifTanonrenaafquis 

1 ccffK>ndcTC.c.cum  tu.  detcfiib. «.  veniensde  iurciur. 
in  n.cap.  clericos , de  cohabir.cler.Ac  inulicr.l.fi.C.fi 
aducrfvcod.i(iquislibertarcm.$.fi.fi-dc  pet^xred. 
.i7&ranocfi,qaiatfupafiuitas  madlisreptt^ar.l.fi.C. 
dcprecib.imp.ofitr.necqulsd^fupcffiua  rcfponfio- 
ncgrauari,vr  d.l.i.  fi.de  tcfiibtff,  in  fi.  cfi  fupra  all^ 

1 s quemadmodum  quis  noff  adminirurt  ad  probanoft 
Aj  perflua, vel  mipertinemia,fic  nec  adponendomx. 
eu  contingat.de  otHc.delcgx.dile&i.dc  cxccpnoata 
SpM.in  d.$.7.no.r.5c  Vber.de  Bob.  in  luo  tra^tde 
pofinanu.39.Ac  l.icobdc  Arena»  ind-Aiorracpofit 
' nu.a6.in  primo,  verf.  nouiiTime  autem  »idcm  voluit 
OdofTe.^nczieo.in  d.tiio  rradl-pofitia  nu.  xa  Ira  Ct 
2^aofiao.dcO£i4.ind.6totfacl.rcfpon.nu<7*  ^ 

vna 


f 
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lyynatpofioo  <Ui»4i>  eaoTa  pfiadpaU,  iKMuWbet  Ac' 
jriincauraapptUationi],6aUnUaiplioKa>.S.in  te- 
/atatorijs.C.  deicmporib.  appeil^dc  tdetciiuil  Fian. 
Onrdn  d.faoiraQilc  poAtioCnu.  ;Syet£tamans9iro 


^Uonna  caHiloloaaduocaiosrcRiittj^m  pono»' 
ic»  ' 


. Kt,& dicit, (pi^poOquain quii fwc^pondttk 
pofitioni.GdcnouoAat  cadcinpoCiio.aotcncbimc 
* a«h)cil'anuia<porKlcrc:<(iia*commaaiiaDuCLce- 
iutc  tcfta  tui, quod  cnam  voluitglaa  c.  a^dc  ton/cff. 

. lib.6.  ■ 

bo  Dc£lara,vthicv«aiim;niG  poflf  iofm  rediqeref 
in  poGiioncm  ,quod  peius  dcduQum  iiictai  inpitci- 
tionc;namlictt«quo  reusuciiauic  pctmooSaAo- 
lii  pcrlupradiAa  ,noD  pofiftiicrAiniarogap  Aifiu 
negatis,  taqitnquiajowtcnc,  vi  peprcuetentiSau- 
> : TamentipofteicmiiliMiiiced<ilitigaioi,quod  ptius 
hicm  fimplicitcrcotcflaiidoncgaiKtau  vel  icutipai 
ideo  lupCtcifdcm  concedcnrur  politiona-UaSpec, 
in  d.S.7.tui.).  ]devoiuilVbei.dctiob..vbi  lapiajni. 
40,4cOdoft.SuicuciUDd.Gi«traA.lu^acii..l<]bo,  ^ 
ai  Tcitib  obllcuta  poStiot  n6clfad>nitiaida,n(C<l 
fcfpondcrctcnetuttcus.rcddct  dedatAnciKg.le- 

fiS(VircfpoD(uin,C.de  trailAodc  muhete  ipAiC 

ptc(ibiii.Cdc  itnpub.^  aluaiublt.^p  cnt.dif\.4d, 
prtctot.$.  quod  aatein.li'.dciniut.I.inaiiibi»i^,ff.  4e 
aa  icH.dub.  dc  latio  cA>qai^  cura  onraii  f politio.  At  cb- 
tcino:iiisiva(A:uesetfo,vtdjximns,  A cp  arabiguaibon 
citfidmiiicndayquaGnihil  poraonr,itg.c.  rapisiArit- 
ai  na,dc ptabat,ccura  ciaraof.dc  icA.  dt  mdei  t debet 
labotarc,  vl  poGtio  Aiccrta,  Vt  poilHcenauiletrc  st- 
temiain./.cuiarc,ln  AK.dc  adig.  cgrauc.)  • q.  J.C.A. 
dilLii.iia  Vbc(.dc  Bob.rW  Aipia,  m1.4i.cura  Icq.^ 
lacob.de  A te.md. 1^0 11a.4i.de  potiiio.m).i9.inp|ih. 
vci.a.coQi!dctandura  cA,  quod  cui  piobauitOd^. 
Bcncucn.in  Tuo  mtt.politio.  nu.  1 1. 

• *4  Quatio  poliiionif cominciio  ta4iunvalce>ius,qiaS 
paiiium,nonicnenitapiiSielpoaderc,  ncecA  poAno 


duip.&cerbtkldd  fc>vtpa<ritnidae.dtberalCKo^ 
tetrainiu.  Iia  f tan.  Curi.injl.luo  (rja.de  poTiiioao,  ' 

- «i.demcn(cttiir.d(Bjl.*ca''iiinuuit(!rDo<l.  -f 
isi-  Quini%polnio|ncgariua,adnaitKadanueA,  ipK 
atclpondciequitcogimc,(wlaquiacgaMi6ponKt  . . 
TO.rcinouet,vtiriqutj5pcc.d.J.  7.nu.  1 7.  s-ctl'.s.  con- 
Ad^and ueft,  ybi  ai»  boc  procedere  iiticncgamiajfc' 
cxpUciia.lcilicct.noqhabSidcictroinauoneinloci,  ,■ 
*eIi«npuns.vtponOrqu6duoi)cognouiBcii].abP  ^ 
qucl.oco,Acreraporc,ytincap.a.dettigid.v.clmal!U^Vil|  > 
VqInonfuienatu5.ci.boiiK./.potr6.deeJbifiueiin- 
plicitiiyipotioiquodtcinpoteejcaiunisquaiuocex 
qanouicisiantumpt*lsura»tu«untiVg.c.cum£ji-  'j 
cIcUa  bupina,  dc(4Ht:  prt;  df  ptqpt.  ic  piobaiut  h«e 
10  TdtioEuciquia  poAtiones  lucceduorfin  icKinn  probat 
tiOHUaiiplidc  id  Iqfupi  veniet  m politione,  quod  in 
lAobaiionAlediii^tiuxnuUaclidircaafrobatioi  g ' 
crgonecpoliuudeeacircBoicm.c.  quoniaiii  eStta. 
deptobjrd.a!tfeodcmiux,aaot44uxft.vltim.d4. 
eum  tceldia  .'iutr.dccau.poa'.  de  ptept.  Idem  volurt 
14i;dianc.dc  Oiianuiin  d.luo  uacL  dcrefpoall  nu.8.  >' 

vctilodaua  eltyexiiliu 


Declara  IU,  quod  licet  uegauua  non  poflit  ponui 

J i farte, mdoipauien  ex  fiioottiao  potent  ,dt  debebit, 


U vidcmcxpeiUre  imertogatclupancgaima , argi 
vlt.tf.deimcnc)g.aa  .d<  daacuni  loannt»,  de  Add^ ' 
Binun.vbi  ludcx  tacii  inicitogaiionc  ,qu.iin  pare Fa- 
«ite  noo  potctat,cx  quo  etat  eoncluluiti  m caufiAf  • 
liiudcdaiaiSpocu.  ilijdcm:  namdt  adiudiecrat^c- 


jalii.adraiiiGpda.bv((.in  fi.  A.  ptolpo-l-  vei  Aui.  AI  A 
vlireiiuiA- PCI  4.1  .Adipati  bzad.prt.l.  Marcellui.  AI 


(l.pet.l 

ici.amot.!ipec.ihd.uY.dcpuAtio.st7.nuiuua.vbiaib 
4 quitudtitenciutielpdudcrcdcuaoaAanoi  nec 
5cU&o  iduuiau).  Idcin  voldiitnS.  s.vcrll&  nota, 
nu.ii.ac  V'bct.dc  Bob-ybilupu,  nu.iouiccllitcnoa 
cA  admitteda  poAiioddi  Anc.  A.a.ttdcuiteirog.  eO. 
. Iniciljgc.riboeiionpioccdatquocicIcuiiqiracIHi 
a$.alictiui.dc  alicnuralfaceittadeaufaianamtumcf- 
^t  Cipet  lUo  iclpondenduin.ai  deeo  pPAtiOfics  Aa- 
ai  jpoisci,vi  paici  ei  fupia  relatu  exdpioab  eo.  $pec. 
io  d44.|ic  co>4<><  lua  clctlioic  conAmiari  perebae, 
& volebat  docereillam  canonica  AuAc , vbi  nOlblQ 


deto  lalisponctCiqubdluittiieYluiad  tcgimrnjbc- 
clcria.lej  ipind  Aut  clecKuiedc  vaeaiiic  in  cadd  EO- 


Clelia,pcrniquenidrclceAioocni  talibdcqdAmcley 
auipcuoi.quierit  in  quali  poAinAonc  clige-di 
Uorc  ad  diOam  £cdcitani,dc  qnod  taiit,  S lallsaut 
canooici  diCbc£eclcAzidcc)uudi'umin  poActpone 
caitonica  IUS,  dt  eligendi  cu  OmnibusaliisaicquibtA 
A>i  pet.cu,qu*oinaiajclpic4ii  1'acbHetiiiidt  alicnA. 
^ hocidem  Coltiginu  cx  co.  Spec-in  d.li.  • . num.i  i. 
aiw  tl.de  nota,vbi  conchidit.quod  poinionarfdcbcnt 
ficti  Aiper  coniemuiniibcllo  ■ vcl  ad  ea  pcthitcnii- 
^vjl  pcmnetevalcoiibuicapacteaaoiiitquoed 
fmdaud.iinciusintcmioni,ca  pane  vcibrei, quoad 
^Viuiaiidara,iuuap.i4.q.4  dc.fitduDiodofacnnt 
adcaui  .1 111,  vdiacctclpoluntypofluni  polit  ionibut 
HO . iiiiB^an.  Idem  aiumaducjrA  adJiiionum  au- 
<tw  ad  eundem  Spec.m'd  fi.  Srveil.4.cuhAdaaqdO 
Ipta^Fidc  4(1  laciat  1 ad  causa  necne,  dc  an  imtiv 
btpdncmiSfquidjtlpODdcautr.perfiunmatiAcogoi- 
iKHiein  piarccdcniAdecid  itnr.  Ii  a idem  SpCc,  in  d.'fi.: 
5raici  a,ve?i.thcoafidcriditmcA,d(  alt^i  tex.  md. 

d"*  s-jdu«l.  Aaic  uiKitoq.  »&.  ji  vciorerpondcm 
««WQiiafiK  laeio  tcim  pcuutp«wa4  dclA^^ 


S.cTlqpci  quzAionuin.i.inrentiooii.  dcolUc.iDd.dt- 
fc.  ideO  Aiadcnre  aliquo  cafii  zquitate  poterit , A ita 
Abi  expedicnivKiim  tucriwdmiBcic  poAiioncsia- . 
ks  negamui,  ifiacnou  polium  piobati , niA  pdeon- 
*feaioncii)  patnt.J.c4laiuimui,  deconlcllUb.d.&  in 
idciu  Spccabidcra,  qui  dicit  hoc  mraiiDi  piocedcin 

« Apgotutde  ialuic,tvci  dtpqticulo  amn»*,  atg.iexu 
aite-lntot , ad  h.Jc  re  indicata , dc  ciolUcm  rcmcnria 
Ailt,iai»ipioaddic^,quaiuquoaddcclatatiuncm 
Vbctak  Bob.Aipacii.looo.-n.  4».  »bi  ponit  ttcialiis' 
declaiatnma.  imiuibu»  cum  nb  pctfiAat,illas  ontll- 
(u.-liaaiaiii  lac.de  Aredn  d.  liio  uaCl-num.  {4.  vett , ' 
«aauooccqtu.lde  votuit  OdOfe.  Bencuen.  in  d.  fuo  ' 
craa.puAtiojiit.i  |4c.i4.b  Ccuuu.ind.c.  Aatuimnc 
io  f nn-Eran  GutUud.(iioiratl.poritio.  num.)6.vbi 
ait  i q>  hodie  cA  dcciAintntgatuic  politioni cAeie- 
ipoodcdmi,c|bo(iciiodid  zquum  vidcbinir  pet  tcit. 
in  c.i.dc  coalcAl  lib.  6.  vbi  exptelU  boc  Aatuiiurab 
JcinacbeatnimB5inquit(cx.vtpoAtioneiiicgatuias,  ' 
qux  probati  non  polfiini,  nlAperconlcAionSadiacsayji 
tanfiudicci  admutcrepodiM.,  fi'Kquitaie  Atadcma. 

«iderim  expedire.  Et  bpne  quia  nidicis  e A inqnitcrd 
vc^icmpiiodiiquibaspoteftoainAws.vidixiinus; 

J4  S»ib  poliuoTciKioir , lilittgcneraUiinqcacre 
gcnctaliA’ihiu,verbi.gratu,  pono  miliilundum  dari 
deboie  , TclIicponOiquodScmpnmiusmAiidcbet 
aliquid.naiiigencralAaipatiroblcmiiatcm.1.  imA- 

slei-M.de  iiubA.de  obicuiK  petitioni  terpondendu  n4i 
cAmec  cA  admittenda,.-!  Uipca  dixuoui,  dc  bocpiz- 
ci{aie  tenet  idem  Spcc.vbi  lupia.num.  ip.  vetII  nonb 
ctiiiQdetanduclUdcni  voluu  Aiptaci.Vber.dc  Bola 
in  d.liio  itaaaiu.5o.vcif.  nono.iiotanda  cAbeatiad» . 


rationem  adducit.videlicctquia  talA  poAuogcnetg' 
IMiima  cAptotliu  inutilis  ftopterimiiiliratt  lolurio 


}f  oi>prcAudx.-nitdebiioc  miinmuquidfoIucndol& 
^ceamr.i  idcbnon.oportctad  tales  fbaiioqcs,  Atic 
, ^Aiioiics  labora  re, cura  lintdptifori*,  vf  I.Titia,ia 
piin. Ade  lega.de  l.cu  poA.fi.gcnet.ff de  iu.  dot.  dc  1.  's. 
tbcuaffdc  vcibaobl.ldt  I oluit  iacale  Atc.in  fboitn- 
aa.  ou.  jd.  veillnuiic  videndQ  cA.motUicadd  talio- 
ne vidcAcas  quia  lala-pbAdadiciuuioutiliscuia 
■ ■ 'iqms 
a 


Dk)" 


<jo&pttlM<lofiiiti!clffl  VniaS(iigirillbenreturiqu6d 
& fenCt  Odofir.Bcneucn.  in  Tuo  inft.  pofitia  nu-i 

16  Septimi  captiorafpofiiio  rtfpucnda  diciiuc 
Mpdofi  poGtio><)u>ndorefpoiifio,qux  fit  n6  poicft 
fidiaffiiinando.  vtl  negando  ,quin  iibiprziudicctt 
veiW  gratia  pono.qu6dtocj  viutariustfidicia.quod 
ficidctcgistur  pimdinem  tuam.li  dicis,  quod  noicain 
(u,pcrhimscfficcris,&fic  defini  ilibus.  ItaSpecoldn 
tit.de  politiOili.'7umm.ao.eaduftusratioae,quiaae- 

17  mioitlaqucusimmittendus  cA.c.de  viduis.  aa.q.evSc 
idicbdixitiiop.  non  fpcOabismcauitotcin  pequbj. 

1.  t.C.fi  adactlos  vendiiioncm.c.fi  vero.de  iuieiuran. 
quod  etiam  eonfirtnauit  Laoftanc.de  Oua.in  d.fiio 
ttad.de  itfponf.nu.*. 

JS  Odauo multiplo, t fieu implicita pofitioadmit. 
lenda  non  cft,  vt  puta , quaodo  continet  in  fe  pluns 
3tticulos,vclpliuadi£ta,quodcllcnondcbct.  d.l.Ka 
/idei.ftdc  iuriirc.e]templum  erit, (i  pono,  quod  pot- 
iidcotalcm  Lcclcfiampertinttunadtalcmoaafte- 
idumiifia  enim  pofitio  duocontinet , quomm  vntim 
poteft  c&  vemin  alterum  falfiim  fimui , Ic  (cmeI:oa 
potcftc^,qb6dcgo  pqflidcotllamEcelefia,  &po* 
.teli  non  clTcitHibd  pettineat  ad  Monaderium , vnde 
' (cus  remanet  implicitus.&  pcrpjous , qu6d  non  cd. 
ucninita  Vbcr.de  Bob.  ind.  Ittotrad.  de  pofiiip.  nu. 
$D.vetfi6.fcicndum  cftdc  idem  Uc.de  Arct.in  d.  (uo 
uad.poiltio.  S-s  nn.  td.cu  feq-dc  Spec.  in  d.  fuo  ttad. 
po&  io.$.7Uiu.  sl  .verfi  1 1 .confidetandum  cft,Odofr. 
Bencuenin  d.luotiael  pofitio, nu.i6.  vet.i  i.aitcden 
dum  cft, Lanft.de Cician.ind.luociad.rei)>onfinu.p. 
Etaoc.Cutt.ind.rooetad.  pofitio.  nu.4a.de  prius  no. 
T^c  mente  Bald.in  d.Lprccibusdn  pnmo  notab.C. 
de  lupub.  & aliis  ftibftiiut. 

Et  ampliat  idem  cfte , U addatur  claufiila,dc  Mno 
couiuntlim,  & dinifim , prout  ciii  dieit  Spec.vbi  fia- 
pupm.ai.  dc  ideo  lubim^it,  quod  reus  pmcritdicc- 
reponcnthfrata  explica  tuam  pofitioncin.alUs  non 
(ctpondetm,  vel  ipremei  explicabit  tlidcndodiccns, 
hoc  cft  vctft.itlnd  fairupi,arg.tcxt.  ind.  I.  prccibus.c. . 
de  mulicic,dclpdCl.filius.ft.adl.Co[n.defal.  rcipd. 
ade  fcq.  c Rayn.  de  tcfta  m.  vclricgando  fimpliciter 
pofiitund  caru.quocaputilum,vcl  aiticulus  annexus 
cilcifalfiis.liectaiitucQctverus , ^poicft  faceicfe. 
omdu  icgDld4]uz  babet , cnius  t aliiw  pacticulatis 
crtfaifaciusvniuciraUsfimpIkitet  cufalla  ,3tg.c,S 
ad  lactas.p.diltc.puta.3.q.9.l.  cu  ciurdem.  fir.de  zdil. 
cdic.c.  ftateruitatis , de  hzrct.  vi  C quis  vellci  ptoba- 
ic.inc  hodie  comediflepSt  poneret , 9 hodie  ego  co- 
lici in  tali £ccleila,cettc  fi  hodie  ndfin nani  Eodiee 
ilam illLpoITum  hancpofition^fimpliciteTncgaiei 

Scdcontratiftudvlnmfidiwiivucitaliaiegula, 

qa  qtu  haba,quodtrcrponfio  refettur  Iblum  ad  id.fn- 
pcrqno  principaliter  fit  qnse^,rcupoGiid.Spech.ln 
dait  de  pofitio  SA.no.  i<5.vetl.  itE  non  cft , & Icq.  nu. 
a}.vciracrpoBfio.d(  ideodi  volo  piobaic  piincipaU- 
SCI,  <p  tucomedifti  hodie  dicet  adiicid  in  tali  Eccle- 

t fia  .cx  qno  tunc  rcrpionfio  det  adaptari  ad  mea  ptm- 
vtpatem  intcn[ioac>qus  cft  ptobarc  toeomcdi  fle,is& 
ta.icrispropierloci  adieftionem  pqfitionE negate. 
Jhuut  a contrario  fimiu  de  hoc  ponit  exempifi  idem 
Sp,;.daiu.  ay.dc eo , qui  intendebat  piobaicfe mu. 
tu.,ilr  ceium.Tii!odciundo,  de  pomi.qaoJ  mutna, 
uit  dece  Tiiiodetundo.cuiusigo  fim  hqrcsidc  fi  pa- 
(iiionem  fimplieilei  cufiieot , videot  lolii  de  muttio 
Cqnlitctimon  autem, quod  cgofim  hxicsdcthndi  > 
qiiia  iliud, cuius  cgorunabztcs.  vidcluididfidciDo- 
Atatiue, non  autem  ponendo,  IcuaftirmadOiatgum. 
tcx.in  l.cfi  talc.S  .faira.ft.de  eondu.  dtdeinonfttlt.de' 
ideo  dixit  Batt.in  Lfi  cui  t la  ptinia.  S.  1 IKdc  Icg.  i qd 

• ' ft  iiait  pofitio  fimplicitci  dcpiuiibus , quotfi  aliqoa 
iint  piioeipaliaidt  dirpofitiua  de  aliqua  incidentium 
crdiciaiiua,vcl  dcmonfttaiiua,  tefp^endo  finiplici- 

tetvidcmiconfiuiidcdutU  pancipaJitccdioadctta- 
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tali  p<)fiiiofic rc/imur  (btum ad  principale pct^o Tut» 
imcaiu  rerlKMUit>dcnionllratmeappontordf  licet 
4 vcfitatc  dilcrepaiUium>non  ^cric  negaa  tora  po- 
* nuos^  ha^  Bart Jik^rlnann  dicit  magh*commuti0 
^b^al*a|^)addit:ad  liog-ManhcT.  vbiconcrai- 
lium  icmttmics  aUc«ar* 

d}4  -Sed ornnratimcrif contraria ce(r«buot«firerpon> 
dUpontiOflip  qua;c6iinaiA  aliqua  panc/uialiquid» 

45  qo^  negari  poflT](,vrcturhac  cauielatrerpondcodo 
DOii  crctto.vcl  nego, prout  ponitUTi(icut>dc  in  libello 
toTpondcndd  diCiimtt.ncgonarraiayproutnanStur» 
vel  aedo  hocivcl  illo  modo  > vel  nego  hoc,  vd  Hio 
. modospput  rcfcit  idem  Spec.loco  citato. 

Vddkiqubdftpoocnsmuluplicemi  vclimpUd- 
>6tam  poOtion^protdlcmrs^nonvuIrhaberepan?»  ' 
luc  potcOtotapoTitioindillin^encgaris  fialiquaiti  < 
partem  lalTam  continccificuc,  & poterit  tota  necari» 
47qaandot  cflet  fupermatena  indtuidaa , vd  quando 
ponitur  debitum, redantetempus»  vcicdditioncni » 

Ita  liipradida  JimirauitFci.inonam  concuptlcen- 
tiam,col.8.nu.i4.vecf.in:.;l.3.in  ILdeconAic. 

4%  Nono^firioitqute  mn$  c&>rciicmir,  ncc  illt  quis 
CQigitur  refpondcK,  quiaqiiod  lus  ftatutttCCftum  cft» 

6c  Hnitumidc  probatu  infe,  occ  in  coconfeirioquiC* 
quam  opcraiutd.in  omni.ff,dciur.  dcla^.  igno.de  U 
pltttiinun!i.fF.eodemtjt.c.fiepc,in{^n.dcappdU-or- 
namcntorum.tf.de  anr.dc  ar^leg.ltaSpecmfupta. 
na.tpi&  Vberxie  Bob.vbi  litpramu.  t^.ponds  exem- 
plum in  illo,qui  ponitsquod  impub^non  potdf  fa- 
cete tdlamentum  , cui  aducrfarlnsnoncOgiturre- 
Ipondcri^quia  ncc tcncrai probare  pquod  nu  ftatuit 
cum  lit  iinitum,6c  ccrmm.l.vlt.lT.  de  iarcinr.  Sc  polt* 
ciooesfunt  inucnrsad  modum  prc^tiotmm  »deal- 
49leganstius  (cp  ptu  m probare  non  tenetur,  ve  tradid  tc 
lac.de  Arct.md.fuotiafl.pofitio4>u.4*«vcrf.il.c5^  '* 
iideratio  cB »vb  i dicit,  quod  h«c  cft  vcrita$,&  Odoft. 
^neuen.in  d.luotra^.politJO.num.  I9.&  Laofr.de 
Oria.ind.luocrad.  rcQH>OaQU.6.&Franc.Cutt.  ind. 
fuo  rrad.pofttio.mi.7  3. 

Sed  imcUtge,  quod  aut  pofitio  fitfti per  htrenullo 
feofu  corpmisper  icfpondecc  debentS  paceptibilc^ 

& tuc  politio  dc  tali  mtercpdlmir.Haoremsqubdia 
pofuione  contineturaliquo  fcnlu  corporis  percipi 
poteft, licet  anne^anir  concludo  iuris,qaf  ex  oarr*' 
jo  tb  occcftario  fequirurt  loncpontio  talis  redpic , tc 
debet  rcl^nderi.ftc  diftinxir.loan.  A nd.in  additad 
Spec.in  tic4e  tcft.$.uac  videndum , io  prin- verfac* 
ivt  demum, ibidn  quantum  tamen,  vbiponirexem* 
pium  deiUo,qui  ponitfOQod  poftedit  talm  rem  mo  . 
mlcnuanto  ccmporcta)iHtulo,dtboniftdc  incon* 
cub^.dc  ideo  cft  dominos,  & licet  ponat  dcdifpoft^ 
tiooe  iurisrduro  dicit > & ideo  fum  aominos « th  quia 
(alisdifponrioxcfulratexfa^fto  polito  qualiflcatoi 
dabcuctpooderc  fafto;cum  tefponiio  ipftas  non  fa- 
ciat, quod  ille  ftt  dominus  necne  > cum  hoc  totft  ro* 
Isnqoamr  dilpofiriOQi  ioris,f^  faremt  fa£lu,tn  qoo» 
anilladcdljorarishabcar  Iocu,dignolcitur  per  io- 
dieem>huc  l*pcdat»qu6d  dixit  S^.  in  d.tir.dc  rdt/.p 
nunc  tra£f  aadofn,nu.i3.  vcrf.qoidcrgo , (i  qitb.  vbd 
>1  volmr,qu6dftquisttcftisdeponat,qu6dlbt,qu6d 
Petras  cft  domitmsrei  pctfox,  non  piwat, quia  talif 
teftis  dicitur  icdderecttlbmonioin  de  iorc,  non  autft 
defado,  quod  noo licet, ii  tamen  iubtungat , quod 
fcitiliiinicacdominum,  qu^i^ cillum  hebere dov 
minia  cx  citu,  empubhis  4ia  li  cum  rali,pretio  i n te» 
ucoi^cc^ci  naduiouecualiiWifDiiibosi  qwefub  feo* 
fmn  cadam , bene  probubit  ^aliftcat  fatura  ex 
quopOftniodum  infurgit  ms,quM  prius  dixit « vide* 
lioct  il^u  Petrum  efle dominum  , & per  confeqncos 
taleius  fubl^cns faCluqualincanimtnoodicitut 
imparincAs  lo  poliiioae  ad  edcAum,  vt  reiiciatur. 

dcc^d4ceiata,vtditonpcocc4e(iApolhione  ^ 

htfi» 
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iorisfcripti»  fccus  in  pontionc  f iuris  nonfcqptl  • id' 
eftconructudinisrnarntuncpofiuodeconfuctudrne 
poni porcft.vt  (i  pono,-  quoddc tali recilconluctU' 
cfttatio.quiafcpii  confucTudincib  allegatipro 
barcdcbct,vc  i.  i.in  prin.C^qus  /Irlonga  coiifuct.  & 

. D05rup.inc6cluf.4if.&rcq.itadocctVber.dcBob.  , 
in  d-tradi-poncio-nu.;  4.dc  lac.dc  Arct.in  d.fuo  trac. 
poiitio.nu42.dc  Fxanc.  Cnn.  vbi  iiipra  in  cod.  trad. 
•*,^pofiiio.  num.ji^  * 

S4 ' Tcni6declara,vtaliud nttlninrcpfumpto.quia 
iari  prxfumpto  tenetor rcrpondcrc,  &ratio£ft, quia 
>55ius  prxiumptumtneccfsariohabettnixrumfadu  > 
Oc  iinefa^o  non  poteft  cadere iusprasCumptam,  et' 
'Sd fup  a t fadio  fiutit  pontioncs.lta  Franc.Cucr.  ubi  fu- 
pta  num. ) s -cc  huc  lpcdlat,quod  uoluitfial.  in  I.  cum 
'57  vitum.C-dc  hdcicommif.dum  voiuir>qu6dtdcprx' 
rumptionciuriS)fIue  cOirupcrquoius  pnefumit,  pof-  • 
fint  heri  pof)tiones>qubd  ibid.  probae  Barr. 

Quarto  declara, vt  Tolum  proccdat,quoad  ius  feti- 
ptumcoinmune,vcircriptum particulariter  alicuius 
loci , idcil  ftatuca,  iccus  t G fieret pofitiodc  fiatutck 
alterius  duitatis, ct.loci  ,miia  tunc  fupa  ll.ttutoaltC' 
liusloci  potemnt  ficti  politiones.  rta£.trt.ct  Dot^o. 
tooft  gbin  dJ.ornaracntomm.ff.de  aur.ctargdcga.ct 
in  l.prscfcripJn  fi.ff.fi  cohtra  ius,  vel  vtilitatem  pubi, 
arg.c.  1 .de  cdiifiif.lib.6.Bart.in  l.non  fateiur  Jf.  dc  c5 
fcft.BaI.inl.vnic.C.eQj.ut.Fran.Curt.vbifup.nu.j3.. 
et  fcqueri.  . ' • 

^ Decimo pofitio.  f cdrainofa  oon  e(l  admittenda, 
do  ncc  cUcfpondcndum  cft,cum  t nemo  cog;aiur  dete- 
rre turpitudinem  ruam.cap.dudum , ii  z.dc  cicd.ct 
J n.ine^*  comrounficfje  Dod.lcnrciianucftatatFr3c. 

Curt.in  d. tradt.de po(it.n.4t.ec ira  tenuit  Bald.ind.l. 
0 2.§.quodobfcruari.C.dciar.caIum.  ldcminl.r.C. 
quoin.ct  quan.iod.ctin  l.confiiiJt.Gdcpdelt.iud.ct 
in  l.acciifat.C.qui  accuf.nonpois.  Anij.  in  d.  l.Jvlat', 
cdlus.ff.rcr.amoi.Oodt.injc.i.dccdtcfsJib.d.  ct  Bal. 
in  d.^.quod  obreruari,td\aturilluddc  confuct.ruriia 
J riiubi  Sal  .in  fi.djdt  hanccfsc  * communem  opjnio- 
ncm,ctrcfpondctad  Icg.pcrBar,  contrarium  fcntic* 
tem  allcgarts.ind.S.quodoblcruari,  ind.  1.  MarceU 
Ius.§.i.ct  in I.vlt.fffdchis,quib. vtindig.crlar.ini.  i.. 
ff.de  off.arscr.didt,qu6d  opinio  Battol  in  d.l.vlt.cft 
• noua,et  quod  contraria  cft  verior, ct ' communis , 9 
indiffinfle  non  teneatur,  quisrcfpondctcpofiribnr 
Criminoli(.facit.).quiiiitar$c.§.npatcr,cuingio.  vit. 
ff.de  iuicjut.ctl.fi a tc, in  prin.'  ' .’ 

Contrarium  t voluit  B.ir.in  d.l.dir.nu.jo.ff.dchis, 
qUib.vtindig.pcrd.l.Maiccl.S.i.ff.rcr.amo.  vbi  quis 
tenet  rcfpondcrc,an  deliquerit,  vel  non.ct  l.lcx  Cor- 
nei ia.§.hac  lcg.ff.de  iniuret  1*3. §.i. ff.de  iiirciu.ctdc 
hocdidtcGfgl.ind.l.nonintelligitur.$.  tacitam, 'in 
gl.pama,:n  vcrf.probationib.ff.dciur.filqldcni  Bar. 
inconf.i94-inap.CccusdcSpolcro;nu.4.facittcx.ih 
Iquotics.S.pr^tor.ff.denoxal.adt.vbi  quis  potcil  co- 
gi per  iuraincritum  tcifppndcrc,aq  polsidc.it, ucl  do- 
lo dcfiferitj^fsidcrc.l.quf  pctitiQJfi.de  td^cnd.cf  ad 
' hoc  facit.glan  1. 1 .fupet  Vi^f.poltulat idnib.ff.de  off. 

^ alscGvbi  qais  interrogatur  de  fua  lurpitudinc,  et  Bar. 
ind.I.  'vlt.rclpondctadiura  in  contrarium  allegata» 
Vtprocfedant,  quando  politiones  fierent  liipcr  crimi- 
ne iam  dccifo,vclpcrlchtctiam , vel  petiaramentu,'*'^ 
quod  iudex  p.iti  qon  debe^-Lfi  dUo  patroni.S.  idc  Iu- 
.lia.in  fi,ff.dc]Urciur.rc  hanc  opinionem  Barhamplc*. 
^itur  Lanff.de  Otian.in  d.tra^dc  pofitio, nttip.in  fi. 
et  dide  illam  fauari  in  indicando, cc  pradicando,eu 
fit  maiorisauthoritarisopinio.Bart.  quam  fiah 
BattoI  .teamen  dtfiingult,qubd  aut  Crt  tncn  de  quo 
ponitut.fi  e^larctuibfaccrct  crimmolum  locupletem 
cum  ilicnaiiadura,cc  debet  rcl'pondac<pofitipni  cfi 
minolx.vi  m dJ.MarcclJl.  i.ct  in  d.I.quotics.'§.  prx- 
tor.ff.de  noxa  vbi  quis  cogitur  rcfpQndcrc  > an  pofiir 
deatjvci  dpio  fcccur^quomious  poisidcicr,  Aut  illud 


, cniiicn , de  quo  ponitur,  ii  occuftarcmr, non  faccrcti 
^icm  luci-ati  eu  aliena  ia^iura.Scninc  non  dS;  rc(p5 
dcii)ica  Batt.|a  d.l.MarcclIiis.Si  t.ff  ren  .'Mnor.'&  proi 
hoc  dicit  fhccre.tcx.in  l.idcq..$,pcncralircf.  ff.  hn4^v 
& J.traniaclionc.C,dc  trafidc  idcBar.in  dJ.z.if^  qv 
ob(aruari.C.dciur.caI.liceraliisvcrbis.(^janqr'qud.; 
per  pdfitibucm  criminolam  derpgitur 3 lege , q.icin 
efle detentorem,  rerum  ad  alium  pcttinchrinm  ,vcl 
^c  alterius  debitorem , &tunccogiturtcft>qndcr<'^ 

, Qnandoqr  pcr  pofitionem  delicium  boe  non  detegis?^ 
tat,  jcd  foliim  perfbna  rcpcHiiur,  & tunc  non  debet 

* rc^ndCri  pofitioni  criminpfa: : Se  ita  dieff  intcUi^ 
dictum  Canonifiaioiir,  duminquiunt,qu6d  quis  no 
debet  fc  prodere . 

63  Vel  fccundbddifiingu^iqubd.auccrimen,  quod- 
^ poniturefinotoriumpcrlGnrcnriam,  vel  alio  modo» 

& tunc  tenetur  rcfpondcrc.lta  Bar.ibid.  qui  ait  ira  ef- 
fcintclligcndam.gf.in  d.l.  i.ff.deotf.afic(;rupcr  verfi 
po(lulatk)nib.vbi  interrogatur aduoeatus,&  rcfpoii- 
dere  cogitupan.  fitinfamisifci)iccrperlaiienriam,&: 
ka  tenuit  Inno.in  cduduni.dc  clcd.vbi.iit,qubd  fu- 
per  notoriis , vd  maaifcftjspcr  fementiam , vel  alio 
inpdp  quis  tenetur  ref  pondere,  aliis  cllct  peccatum. 
c.tua,d,ccQhab.dcric.&;  muUcr.ic  Spe.in  d.lit.depo 
firro  S.'7.nu.  40.  ^ 

* &cd  ret^ta  priori  6pinionc.Bal.tanquain*  comu* 
mqntillalunitabis,vt  non  proccdar»qiiandopofifio 

641  «Jcaimincfuiffctfada  foliim  ad  cffednm  mdicii 
d<latandi,vtip'bxcommuiiicato  »cui  quando  oppo- 
rpmr  cxcoicatlo  ad  ctfcdfum  dilatandi  iudiciitm  te- 
netur rcfpondcrc.lta  ftoin.inconr?49.indpic.  dum 

qiixrituriinii.ca  rationc,quia  runc  no  agiturde  ma- 
gno pi«iudtcio,c6fIdcrato,9,flarim  adoriimari  poc 
' contr.idilatibnc  iudicij  per  uiamafafolurionls.  9 di- 
cit er  fuiffi: de  mcutcSpcc.in  d. tit.de  ppfit.  if.7. 

9 fi  ponoa,duaiarium  racmncxcommunicatum  . 

Vndwinb  generaliter  non  cft  adinitr£da  pofitio, 
6)  poftquaquis  habet IfUndata  fuam  intcnikjnciputa  fi 
adhcrlarius  pnobauirinteniionein  fuam,cgp  vero  di 
co,&  offero  adueriarioftarofupiuraincnto,certc  no 
tenebitur  iurarc  cuin  iani  copftctdcintcrttioncad- 
uciiapij  & ideocx  quoapparctdebono  ibre  ipGus, 
ad  quid  tarigarc parte  vitra  in,probanonib.&  fi  luric 
aduarariusimerrogemr,rion  tcncnirnicjerc»  quia.il-' 
lud  no  cft  poiubile,<pnon^ftprobabilc,ctubiptlu- 

66  ditur  potentia  t prol>:^rtd»,pcfbdiriir , Af  potentia  po- 
ne odi.  I.fcd0:‘{i  reftifuitur.S.  i-ft.dciud.vbi  Angcl.Ac 

* hocdictft  *icbitcf  jDod.teiicrircffatur.FrancrCurr. 
ind.fuouad.dcpofit.nu40.&  faciant,  quxidfi  nor. 
inl.inahifcac.  ,ff.  Ac  iurciu.&  pro  hoc  dicit  ipfemcti 
Cui.(accre  bonfi  tcx.cO.gKAc  pondcrant.Baf  & AJb. 
in  l.iii  cpntraSl.S.iHo.ff.dc  non  nnm^pcc.&  facit,  qif 
voinji  Bal4ul.,juriig,^.icdfi  ffaudandi.ff.dcpac.  du 

67  voluipquodtpofitjohifaftxin  genere,  & poAei  ne- 
gate nori  tenet  qmsrtfpCdcrc, fi  tiarpqftmodu  in  ipe 
CKW4  remoto  genere  rempiicf  qualibet  cius  fp^ics. 

6S  puode.ciitjo  imppfiibilis  tquoq^pofirio,  rcijcict^ 
ite  caJuuiofii,jicdcpcndeiispi2ncgata.ltccontrai<f 
9 prius  politum  fuu.-L^ aUern.itiua , iicfadlaab  eo, 
qui  .no  pycft  efle  io  iudicio  eu  alijsidc  quib-  late  per 
6pec-,in  dui  t-dc  pofit.prxcipiic.S.7.&  per  Fran.  Cur. . 
ineO,twi4  pofit.pcrtqt.&  per  Lahf.de  Oriini  in  fuo 
ite  traCl.rcfp.S»  p Odof.Bcncu.ihd.rrail.po(Tt.&  lac. 
dcArct,iiiC9.ttaift.&  p.d.  Vbcr.de  IJob.in  ttad.  item 
_ pofirio.Dambaiid.iulqapraxIciufc.iiJr,.  Maran.ih 
‘ lua  praxi  iud.par.6.ti.dcpofic.apud  quos  reliqua, qu^ 


Ahiniadbcrteuduin  tamen  cfl  ad  inatcriaimAc  ifi- 
^ptclhgcntlain  colum, quxfupradiximus , g>  non  fre- 
fpodcqs  pofirio.adhOc,  vt  ffabeatur  pro  confeffo  rc- 
, gtuqctria  primo  qieo  cppcrtoiniudicibpofitiQucs 
libi  fuerint  lecte, ^datf  intclligi  lccudo.9  fucritml- 
iiis  a iudiccru^^t , quia  non  rufticcrctpcr  nuqcmm 

"X*  Kontlli 
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moncriifcd  dcbciniAncti  in  f-icicm  a iudiqc-c.fi  ppft  6>Idcm  voluit  FranC.Curt.in  imd.dcpofiiic\num’  j 
priftrtum  i vbiglp.ord. dcconff(r.Iib.6.tehio,qu6d  14.vcrf.Ilar  cr;;ocx prarmifsis.^i ad idcra citat Gc- 
abtq:  ritiotiabili  caufa  rccurctrvfpondcrc.  Ita  Baiin  min.in  d.c.z.dccoafc{riib.6.&  waflrcu.in  d.S^quod 

J..i,§.iib.col.^ff.fiquisiufdl.non9btcmp.«Stinl.fiH-  liaclor  , . ‘ t 

lius.flf'.dcintcrro,24»/l'^  iHfctt-Bart.in  l^nic.C.,-  Tertio lirnUarVr non  habciitlocuiniquando  pofi- . ' ' 

dc  confbtl^<5t:Ip.M,onacti.in  d.c.fi  poft.prarflitum,  & 75  lip  t fwiitet  fcicnterfaJfatnam  tnne  non-rerponden^"-! 
Barunbcius.»^ dilatprcm.fF.de iutlil.  qu6dvbin6  “ nonliabcturproconfcflb.  Ita  Franc.Curf.  vbilupr*. 
iclppndcQsallcgarflt  aliquam  iufiaittcauia.m,qn6d  num.  1 j.  vernet  4.  tallu ^^icitithidfuiflcaureunv  * 
tuncnoffhabcrcntuf  pfoconftrflo  pofitiones,  nec  qt  vcrbuii)  Ba|.d,ni  UfiCupin  fi.C.  dc.rcpud.  hxrcd. 
prP negato  , qi«a  oportet necefiario Icqiii  Icnretiam'  76  Quarto Fallinquando  pofitio  t Fuiflet  fad.i  minus’  ?, 


70 1 interi ocutoriani  (lipcr  ifio  emergente  cohfiffeme» 
ut  quia  iiidcic  pronun.cict  pofiriones , qutbu$non  clF 
refponfmn.vcl  minusrcgirimd,  h.ljbcri  proconfclFiS, 

, 6c  dixir  idem  Bal.in  c.fi  vafFalfus^in  tjrH  defuc.con« 
iroii.qupdii  antequam  CaUra.cqnimitrercturconrfi- 
'lio  Opi^ui.tmon  effet  Jata  dida  intcribcutoria,tun& 

• 'p  trs  no.poflct  fc  iuuarC  lUisppntionib.quib.np  clFct 
rn  fum  ;.ncc  fapiCs  ppflct  coiulcre  io  eius  fauorc ; neat 
Ic/undarc  fuper  coiiicfiionc  lioh  prPnuhd»ra  , fcdi 


ncrilis:puta,qu6d  co«fulcrcr,qux  effenr  partes  ludi*- 
ciiin.caca:riam.tiVnCbcnepo(Fctcpnlulctc»quidiu- 
dcxdfebccetptouunciarepcr  ruamTcnrtntiam  inter- 
'locptPr  dcppfitioncs  haberentur  pr»  cdfcffis , «Se 


debite » & legitime  ,qma  fiitflct  talis, qii  noq  efletre 
• findendum,  vel  faltcmdcbuiflctfibidari  terminus  > 
aid  dcbbctandum.Ita  Franc.Curr.obi  fnpra,  rium.rd, 
SrBald.in  d.if.quod  fi  a^or,  qux limitatio comptcr  i’ 
Itcnditomnds  (uprafcriptaspolitioncs,  quibus dixir 
, imis  non  efle  rcfpondcndnm  i f 

77  -Quimolimita.quiaiicutinonfcmpcrtcxcontu- 
niacaa,quis  habetur  prbconfcflo.ncc  fem  per  tahqt^ 
cohfcllus  condcmnatur;tedita:dcinum,fi  caufe  qua? 
litas  hoc  pofiulct.lra  probat  tcx.in  d.^4]uod  fi  adpQ ' . 
kmda  glo.ibi,.qucmadmodiim  ipfa  rei  qualitas,  ie*%- 
cunhupi  Bald^Salic.5t  Panl.a  Ca^r.  ibi  excmplifici* 
£cs,  quando libcHu^fuilTct  incptns,  vel  non  conclu* 
densi  vel  rnanitclUm  dcfenlioncm  rei  continens,  fic 


rllis  habitis  pro  i^bnfcffis  ppflct  proccdCrc ad edd^m  7?  uonjlcmpcr f exquo  politionibus  non  refp^cb  ha- 


natloncm,9  didti  B9l.ieJfcfti5c  IcquirurFran.  Curt 
in  d.  fuo  tract.  de  politio,  nu.  lo.-dt  docet  ponc/l^^,vt 
fit  cautus  inxutando;q>  pbfftibncs  interloquitur 
pronuncient  proconfeflisobcotiimaci.t  non  rndea 
tisi&  reprobat  BarbSt  PaiU.Cafl  add?tcs  aU  illa  tria, 
petqu*  Pofifioncshabcii  prbcpfcflis;  quar- 

tu  videlicet,  q?  poGtIones fuerunt  fadx , de  monitus 
adiicrfariiis-rcrpondcre  pta-ftrro  prius  mrogcnctali,’ 
dscalum.ft  fi.c,cp  pbftJitcni  conteflara fade  fuerint 
lationibus  ibi  per  cum, & InTainintcrlocu^OJurcqui 
ri  ad  hoc, ut  pofuionespro  confeilis habeatur . tenet 
S^nft.de Otia.tibi lap.nu. 1 1.&  in pr.Ide  volmr  Cyn. 
inl.vlt.S.q>  fi  adot.C.dciurciur;proptorcam.ii.Fdy,- 
in  c.cuin  i>6  ab  homine-in  fi.de  iud.  & omni.i  lupra;*, 
dida  comprobat  Sal.ind.lT.  quod  (1  ador,  iibi  reflat, 
ita  fui  fle  iiidicatfl,^obtcnium  Bononia:, & ita  tenet 
gl.fn  d.c.fi  pofl  prxft.^f  Bal.in  d.l.  i.jT.  quod  obfetua- 
ti.Galciur.calam.Iat.de  Are.m  d.liio  trad.nu.2G.*5c 


f 

h. 


in5.6.dic;t,q>  ufusc.iufarumobuuMltc6inunitcr,  q>  PoflVfllonts  riuilis  orobaHo'fitnccric 
^inoinrcl>ondcnspofitionib.habcatutproconfeiro,  ^OUCIUOms  ClUlllS  prODaHo.UCncqnc 

licet dciUrcalitcrcirctdiccqduui,6c nonnulli  voluc  -•'>••1.1  m 

«nt.quod  folummodo.habcaturpiocontumacc..  Bt 
iia ab omnibusferuati tcflatur,&  nolin fnm. Azp.jn 
»iNdcccnfe<Y.&  hodiede  hoc  cftGxprefluii.icxMn  e.- 
a.dccpnfcf.lib.d.Sipoftprxflitum.inquirtcx.vcrita- 
fisi  auicalumniziuramcntum  rats,  vd^ocurator 
I^ifius  politionibus  ab aducrfario fibi  f-idusintalp? 
gatusiiufsufque  d iudiccrtfpondcrc,  ablquc  tationb* 
biiicaufa  recuret , aut  nolit  ,aUt contumaciter  Ic^tb- 
ientctihaoeri  dcbcffiipcr  h i.s,dcquibus  in  cildcmpo- 
fitionibus interrogatus extitu, pro cbnfcflb.,^ 

, Scd.limita  ,vtlicernon  rcfpbndcns,yi  fupta  poli- 
ti.oqibusjj^abcatur  pro  cpnfcflb,‘ifla tamen  confcfllo 
•ji  fida  recipit. t probationem  in  contrarium  ,&  n6  rc- 
fppndqis  contrari.um  prObarc  inrcndcsadiuittecuc. 

•^Jta  lo.And.in  addfl.ad  Sp.oc.io  cod.  tit.  depofitio.S. 

"vlt.verf.qui  non  vultrcfpondc^tfpofitionii  atg.tbct. 
inl.fi  prius.flE.dcnou.opcr.nuhc. 

7 j Secundo  lihika , yt  non  prpifcdattin  bchcficiali- 
bus,&  Fpltituatiblis,in'quibu$  ubnrclpondcn.s  polb 
tiprubus  fidit,  & noniuransde calumnia  non  habe- 
tur pruconfefib  ■ Tta  volui t.Spcc.  in  d.  tit.  de  pofitio. 

74 §.,’.oum.i.vcrf.lecus  puto, ea  ratione,  qftia  t benefi- 
cia, 6t  fpirituaiia  non  pofluut  polfidai  abfquc  cano-  ^ iz  Animus  a faSio.pendtt. 
nica  inlbtutionc.c^p. j.  dcinlhf.&  cdnfcflTiQjrmcta-  xj  AnhssumaOtgsns  sliisnt probare debft. 
ciia.fiuc cxprcllaaducrfarij nihil  ur.hocopctaiur, ne  \ ^*jimn7usconst^uris probari polesj. 

. hacuia  ingteflusad  beneficia  paicatuitiofis, capit.  15  PoJtJpQciuiUs,txJohMtuaminUub,iumrtp»l^^^^ fi 
«am,quidcco,quimiiutiuiiipofl.cau.tcifcwan.iib«  ‘ m iiuijnvnfujpicatur.^  ■ 


bcborptacon fello, fcU  tunc  demum , fi  caufx  qualii . 
tasiflud exigar,  &libcllusnon eritineptus , ucl non 
codcludcns,yci  n>ani/cflanx  meam  defenfione  eoo* 
tincn$,&  finiilibvin  quibus  fidutl  vera  confcisio  non 
prxiudic.ir , quoad  condemnationem , ita  nec  fida* 
vt  tradit  idem  Franc.Cuft.vbi  fupraT.u.tC.  '■ ' 

^cito  rameh,  quod  licet  quis  hbn  tchcaturrclpon- 
djpt.c  pofi  tiouibus,(1e  quibus  fupra,  1.11000  indiftindd 
79idn’c,  quotft  fiquisrclppndcrit,tcnctrcfpohfia,  & ^ 
rclpbndcnii prxiudicat.ltaSpcc.in d.tir.ddpoluio.§V  ^ 
8o6.nu^6.vcr.hoc'autcinfcias;  nani  & valctfrcfpoofio 
fada  in  iudicio  fineintcrrogatiohC.d.l.fi  linc.fi.i.  ff. 
de  intcrrog.ad.&  c.quoniam  comra,dcptobaup, 

e O TSl  e L V S I O ^CLXXXlll . ; ' 

'•  * '1- 

argVmentvm.  ' " 

ncccf-  ? 

faria,&  quis  eam  probare  debeat..,  Stpcr 
quos  a<3us  probanda  Iu,  3t  quomodo- 

’ ' • ' -'  . f 

S V_Ar  M A R l V M. 

1 Foficjpossis  materia  iatijfima  tfi  ^ ij  vjui  freqmntijji:;' 

2 ABtganU  aliquid  probandi  onut  incumbit.  ^ 

j Pojjijjhnnn  ciuilem  aUegdnSj  tam  probare  debet  > <ST  ' 
ibtd.num:^  . ' ' 

4 Dominium  probari  non  potefitnifi  probetur  etiam ciudit 

5 Doiiimitimtx  indireSla  ptijtfi:oni,quartmnpDttft. 

6 Pojiejfiociuilti  per  aihsi  tantjfm,  quibus  naturaliter  ppfi- 

fiUetur, probari  p6t*fi.QoistXjbi(i.nuM.  ‘ 

i^od  definditur, iium.fequen.Condliatio  tamen  rjl.  ibid^ 
i6.  ’ ‘ . 

fiToJJijfio  eiiiilis,  ipe  naturali  pojfejiiont prqfn*nitur. 

9 Pojj^to  ciuihs  ad  hofiot  pi:obarspqJ/it,nectptii  allegar* 

lUluieongtuenits  tali  pi^sjjifinq.  ' , * 

10  PoJJffiociuilii  ea  propfie  duttur,qua  diuiduitatemd  na 

ttirali  recepit . ' *. 

1 1 pojjidtm  natu  taliter  tieiiu)  a pqfijjtone  , etianrbpdie  itii  _ 

/ie^if^aniwopojSderepreeJumiiur , <’,% 


y » 


De  probationib.  Conci.  MCLXXXIII.  34^ 


cikikmsStgsHt  quidprebjrt  d*be4t. 

1 8 im  du^ prdfitmUuf^i^ftrtmin  todtm  hto. 

Ii)  AbJtmAtti  ibqutm  rtU^uii  tp*r  rtUnt- 

rt  vtdttury^  n txpui/od»»nit  pOj^t$o  indttur  mHjpa. 
*^ofSiJitonn  smtfuo  non  pro^Atur, firmis  rtUtjuU  udonJi» 
CF  *0»  txpMtfut  ^ y niji prok*tifr  $xpmlfio  €um  totd  fd‘ 
. 

% r €iniUs  Animo  tftintfmr. 

PojfyiioMm emiUm nrmo  indubio ptrdtdjffi  prAfami- 
tur. 

X p PoftidnUi  snunum  quii  uttruur^  m»cu$,tiui  Afirrfioni 
JU$mr. 

Qn^fYk  lat^parejt  pofTcflionis materia, & 
liAiXJ  qtum  ample  fines  fuos  in  immcnlis 
ioris  interpretum  voluminibus profagarir,ncmoeft» 
I quincTciarrAcprofef^onon  pocefieaf  non  longula- 
tc<|tdiffbndi,cuias  vrum  frcqu^irstmumappclUuit 
Vlpunusinl.Fuldnius.S.camhocedt^um.ff.quib. 
«X  cau.in  pofiefiCeat.  ego  vero  in  prarlcniia  ea  tarum 
exami  nando  pcrrc<^uar , qua  ad  probationem  pen  i - 
flcnr,nc  extra  id,quod  viq;  ab  initto  mctradamrum 
|)fX>poToi»digrediaricrrera  quib.  id  curacft/iileunC* 
eia  relinquens.  £t  primum  quidem  ab  comitium  Tu- 
mere duxi  ,'vtnimfcilicet  polleiuonisciuihs  ptoba- 
«io  ncccilaria  cui  ei  probandi  onus  incumbat  • 

ncperquoseadcm probanda  Htadus.  Circaquam 
difpotationcm  il  lud  conclud^dum  videtur  * ciuilem 
poficlsionC  probari  ^>ortcrcab  eo»  qui  ca  Te  tuetur» 
X.  ci  generali  pronunciato,  qu6d  eifonus  probandi  in* 
€umbat,qui  alioujdaIlctiar,tanquam  Tuxinr^ionis 
^ndameomm,f.ci,qui.^.dcjpfol>atio.t.ador.Ceo. 
tir.&  1.1  'fTde  exceptio,  cum  umllatq.  ii\rpcci(  poT* 
3 Telsionemtciuilen)  probandam  ede  abeo.quicam 
Allcgat.tradii  Soc.iun.in  conT  i infignisDod.  coi. 
X.nu.5.vol-4-  quem  iequiturCrau.in  conf.s.trit  Tunt, 
col.i.nu.  ■ i.dt  Firmanin  rcpcr.in  verbo, polTdsioci- 
iiilis.vcrCi.  & in  vcrlipoflcflbrc6uenimr.veH.7t.pcr 
Bal.in  l.peo.coI.a.nu.l.vcsT.  modoquxro.C.da  non 
competcn.iudi.dt  pcrtcx.inl.oflicium.fr.  de  rei  vcd. 
vbi  idem  Baldus  concludit  »podclsioncm  ciuilcmi 
poTtidcnic  probandam  ede. 

4 Qt^  concludo  ca  t ratione  cocroboratur  • nam  d 

dominiiprobanoprzOandacfl,  idccHC  fiai  nequit 
fine  probatione  cmilis  poflcTsion}S,ex  quodomtniu 
5 «xtmdiicdapofl'cisk>nequairinonpotcfi»vchabc- 
tnusexcomexr.l.priins.l^rfcruum.fF.deacq.poir. 
ergoex  antecedenti  ne^cl]ario>prcdida  podeisio^* 
bar>da  emabipToa^hxciVt  dt  in  terminis  oodcisre* 
fpondh  Socynicn.in  d.conTi  5.  ind^nii  Dod.col.a. 
11U.1  ).vol.4>ex  lati  tcadicis  d ^.in  Tdn  iUa.ff.de  vet* 
bor.  oblig.  JEadem  alia  ratione  confirmaoam  inter- 
eli^m  rctificndx*  vel  rccupceSdx  podtffiionis.quod 
conceditur  ob  ciuilem  Tolam  poOelMoncm » fruflra- 
corium  redderetur,  d podefsiontsprobationSlupcr- 
aacancamdiccrcmtts,‘igirurnooedambigcndu  illi 
• probari  dcbcrc,&  ab  eo.qui  illam  proponit. 

Qnibus  aut<modis  harcciuilis  podetsio  ^pbart  poT- 
4 fir»diccndumcfl,idtantamtperadusnarutalcsficri 
poflc.vt  indfleodorci,fTuduspercipiSdo>3c  idgouis 
^lis.dequib.  infii  latius  dideremus;  ita  loidt  Ripa 
inl.i.fub  nu.a8.  verf.  9.  fic.ff.deacq.po^.perea,qux 
fcripdt  Bart.in  1.  dipulatio  ifia.  /.  hxc  qu^uc.  fi.de 
vctb.obi.Oldr4n  c^.iop.nu.4.^.in  l.t.nu.a  j.Cde 
9 fcr.fi]gi.vbi  ex|naiurali  pofie^ione  ciuilem  pr^Iiimi 
ioquitpcrITiii4.fi.deToiutiouqu6d  cdprob^^lex, 
in  coni.  1 1 a.col.  i4iu.  i.vol.i.  Dcc.  io  couC  s 6.  nu.  j. 
laCioS.de  itaqmu.n.  lnfiit.dcadio.&  Nat.incdT. 
4d.in  prxTcnti  conTuliationcrm.  4d.vol.^.dc  io  conC 
Si4.tna  pcoponuntur41u.27.Tbl.). 

I AliteriamentTendcidem  Bal  in  Mbllcol.a.nu^. 
4.  quxro.  C.  detefitb.  vbi  docet ctitm  per  aAuf 
vifibUacongniAtcpoiircUtoaUUarn  ptobaiifoflc« 


ex  quociuilis  poflcfsio  videri  n6  polsit.dt  proptereX 
perca, quxyidcnnir  cognoTci  debeat,  quem  ad  id  al- 
legat Soc.Tcn.  in  conT.  98.  iulUfsirae  iudcx.coi.  {.nu. 
lO-vcrTad  hocTacit,  vol.4.  vbi  peripTummee  Baldu 
p ait,adprobadum|Ciuilcint  poOclsioncm  nccdTecflb 
allegare  adus  congruentes  rali  pofscisioni. 

£x  cuius  Baldi  Tnia  nonrcdc  TenTiflc  Ripam  ma* 
oited^  confiat , cum  iplc  illius  fiterit  opinionis,  non 
xiidpcradus naturales  pofscIsioncmciuiK  probari^ 
flede  taxariu^  loqucndocxcludic  alios  modos  pt^ 
baodi.Qubdfi  vcrucTsetjUtiq  confcqucrctur.ciuiifl 
peTsclsionf  non  dificrrcioaiurati,  necaliS  cTscmifi 
qux  cum  naiurali  c6iuhda  efi.  cum  dfi  cum  probati 
ncquear,nid  per  aclus  naturales;  dc  dc  nulla  polkf- 
fio  ciuilis{pcrcundf  Icritfcparata.vcl  Teiun^a  k na- 
tvali:  nam  quomodo  demonfirari  potent  poTscisio 
ciuilis  Tola  duc  animo,d  cam  oporteat  anibus  natu- 
ralibus demonfirarefnonne  hoc  in  caTu  coniunifiam 
cu  naturali  (ctnpcr  fateri  ncccfie  cfi>  dc  to  clanfiimi 
ioiuriseft,ciuilem|polsc?sioncm  illam  vera,  propriS* 
que  efici  qux  diuiduitatem  i narurait  recipit , vt  tra- 
didere Icnbcntes  ind.l.i.in  prinus  Bal  nu.xj.vcrfic.’ 
alia  luit  opinio.dc  laTou.44.ff.dcacq  poT.Qtiod  qui- 

ckm  negari  oportebit,  dadmmemus  hicciuilisf^- 
Tcfiionisprobationem  impleri  nonpolsc  dne  rura- 
ralynam  nihil  intcrcfi,imo  paria  Tunt  nullam  extare 
poTseliiunem  ciuilcm,ve!  extare, & probari  non  pof- 
ie.largcntarius.il.cum  aurcm.ff.de  cder.I. in  legc.ffl 
dc  coiurah.emp.l.duo  lunt  Titij.  ff.  dc  tefia.  tuc.c.  in 
l^xTcoria,  dc  c.ficcc  caurara.de probatio. 

Nec  huic  <bfiabic,d  dicetur , ciuilem  porseTsiofiB 
fore  ^naturali  druilam  peratus  naturales  iuns  prs- 
1 1 Tuinptic>nc,vt  q ante  polsidcbat  j natura  liter , dc  fuit 
pralei  eiectus  a poTscisiooc  pTxfumartir  (c  hodie  iu- 
lic  animoque  puTsidere . Quia  rcfponJcrur,  quod  fi 
iilud  admitteretur, icquercrur , narural6alicriuspo(r 
Iclsiopcm  iniuftam  pixlumi,  quod  non  efi  dicendO» 
arg.tex.in  i mcrito.fi.pro  Tocioiatq,  in  fpecie  de  pof- 
tclsionc  prodiderunt  Sarr.de  Alct.in  I tn  communi. 
S*imerprxdones.ff'comaiu.duiidun.  Bal.  inlJI  quit 
diuturno.  tt.ii!crui.vcndi.dc  Alex  in  con£ 
Vlnnu.aj.voi.j. 

Secundo  rnderi  p6t4|ubd  com  retinere  poAeftio** 
1 1 nem  ciuili  aniiiio,firquid  fadi , cQ  animus  t a fa^ 
pcnd«ut4.i.i.9.i.;bm  JaCdcHmma  Dcra$,m4-nob 
tm  6,  ff.  dc  acqu  poCob  idnccelsc  fit.  hunc  animum 
probarc.I.inbcllo.Si.fa^9.lf.dc  capt.de  pofilim.tcae, 

1 j generale  cnlm  cil,vt  qui  t ani  mum  allegat, illG  pro- 
J4barc  debcat;qu6d  conicdurislfieii  potefi.  c*  a.deie- 
non.Piztcr  id,  quod  c61equentia  non  tenet  pofsidtt 
quisnaiuralitcr,dcouilitcr;  crgopolselsioncnatura- 
li  ab  alio  occupa  ta,retmuirciuflcm>  quoniam  doT*' 
lislimul  cum  naturahquoq. perdi  poreff  ,quinim6 
ty  tex  lolomau  ciuiitsjtolscAioainuiirur,com  icpul- 
lumfeirequiTpiairi  luTpicaiur.l.^.S  fi  quisnQetar.1. 
dani.S.vii.cul.Tcq.dcJ.fiid,9.$.Tlr.ff.dcacquir.por. 
id  Q^circa  t reconciliando  Rf pxfenfiiin  cum  ieo* 
cuiiia  Baldi  Jifinigucndum  efi,  qu^  li  inquiramoi. 
quo  pactociuitis  poflcllio  ,fbari  qucatcirca  ciusac- 
cjuiiiuoiicro , veru  critmili  per  actuS  naturales , eam 
poUc  probari,  c6  a^oin  lalrem  corponsexpofiulei » 
VI  declarat  rauUCafir.indl.clam$*vlt.col. a.  ante 
tacd.ff.dc  acq  poflwli  ueroquxramusdc  frobatione 
xiudis  poilcilioms  circa  ciiisrctcmiooem  .dicedum 
ait » ttoo  oportae  illam  probari  per  a^S  natur ^cs» 
quia  dc  fi  polklsor  ciuilis  uclic,Tasfibi  non  fit » cfi  ab 
occupatorca^usprxdiaiexoccamut,  nempitru- 
duum  coltcclio,dc  rcliqua.quf  ad  naturalem  PoTkT* 
iionem  Ipctlanr:  iccircoaliccrprobaculacrit  polkf- 
liohxcciuiiiscirca  cmsrctentioncm  , vbifcparat4 
elt  a naturali.  Qtialcs  auicmfim  hiadus  ciminci- 
uili,  qqam  in  namrali  poficfiionc.quocriam  padd 
^ban  polsim,dcdcbcam,infraruolocofubikicmus. 

MAjcatdiPFoi^  Xx  % Attamen 


lofephi  Mafcardt 


Arr*m?, quoad  prafenrcm  ciuilU  po<rcflHonisma* 
•*7  tcriam  duo  ad  eam  tconciudcmcr  probandam  dent 
probari . PrirBUin  cft  abrcniia-ipfiuspoflcflbrisco  t5- 
porciquo  alius  incepit  poliiderc,  & ignoratia  poflcf* 
Honisoccupatx  abalio>qux  abicncia  itidem  proba- 
j8  da  cft  ,cum  in  dubio tpralumatur  prxlcntia  pralcc* 
tim  in  codem  loco.vt  tradit  Bartin  i.  is  poceft  • ft'.  de 
acqair.hxred.5c  nos  alibi. lacilfimc  ex  plicauiinusrita 
rcfpondif idem  Socdcn.iad-conf.if.iub  nu.5.  U0I.4. 
Alterum  cft, quod  probari  debet,  quod  fciliccr  nemi 
nem  in  poflcffionc  reliquerit  ipfcpofleflbr , qu9du<:} 
requifita  aperte  coliigurur.cx  l.clam  poflidcr&5.qui 
ad  nundinas.fF.de  acb*po(r.&raflcruit.idcmSoc.cod. 
in  loco  cuiadhxrer.Crauct.in  d.conf.s-QU.  1 r.  cara* 
tionc,qiiia  fi  aliquisrdinqqitur . retinetur  pofiertio 
per  cum, qui  abicnsrcliquit,  idc6coc.xpuuoamifni 
fuidetuc  omnis  poftcftio,criaiu  ciuilis.l.vlt.  ubi  Bart 
Cdc  acq.pofll&  Doti.in  e. ex  parte,  de  referi pt.  & in 
e.olim.il  primo, de  rcftit.fpoi.  qux  iurjadid  allegat. 
Abb.inconf.xoo.ad  claram.in  prin.vol.i.ide  uoTuit 
Cor.in  cdnf  17.col.pcn.fub  nu.  1 3.V01. 4.  ac  Soc.  Icn. 
Inconf.i 8.col.9-nu.i9.  verf. nccobftat, fi dicetemr, 
Tol.T.pcrtcx.inI..?.,§.qu6d  fi  fcruus.ff.de acq.polF.  & 
Goza.incouf.Sd.uidct  prima  fadc.c6l.a.n.i  i.&  la. 
vbi  fortius  dicir,  quod  vbi  quis  reliquit  colonum , & 
illccxpcllatur , quod  ex  hoc  non  probatur  amiflio 

10  potVdliouis ,,  nifi  f probetur  cxpulfio  cura  tota  fa- 
milia. ' . 

Poftremo  circa  eandem  coclufioncm , antequam 
ad  alia  tr.ifcamiiiltid  oblduandum  cft , quod  quemr 
« t admodum  tpollcftiohxcciuiiisanimo retinenir,& 

11  quam  t quis  in  dubio  non  praluinitur  perdidi  Ile,  rc- 
ftcBertran.inconf.  i$j.  multa  fuiir.  nu.iS.vol,?;ita 
declaratioir  cius,  qm fcmpcrpoiridcndi animum fc 

ij  tcliniufic  t .lifcuerauit.ftandum  erit,  vt  probatur  in  I. 

non onrmcs;§.a  barbacis.ff.de  re  milit.  m c.prs(ehti3. 
‘ ibtotgl.de  tcftib.c.paftoralis.dccxcepr.<.  fi  vciodi  2. 
dent  nr.txcom.&comprobauir.G.ird.jitconf.?7.col. 
2.cir.fi.vcrf.fecfidoadhoc,iSc  fpcci.atiiii de  huius .ifi 
fertionisfide , circa  pollclfioncm  ciuilom , crartiderc 
Archjn  e,  Pontificcs.nu.a.dcibiGcra.7.q.i.  quorum 
fcmctiani  fcquurus  eft  Fcl  in  c.vigilanri-nu.  lOi  et  in 
'c.cx&fS^uf  nu.  I z.de^ptxfcrip.dc  Balb.in  fCclfus.  nu. 
S^aLffadc'v.fucap.ad  idem  rcipoiUiim  cit  a Cor.  in  c6f. 
9 rxcd.6.nu.  i p.m  fi.ucrf.cum  ctiam,quia  vol.  4. 
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ARGVMENTVM. 


•I.,- 


Qtit>mo<io  probetur  poflelfio  rerum  cor. 
poraliuna  immobilium,  per folaminfr- 
‘ftentiam , auf detentationem  poCfeflio- 
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T Pojftfiia  rtruf»  corporalium  imiuobiUu>H  probatur  , ptr 
JbUfUVifyitntiam.fiutckttntttionmpojfifuomt. 

1  Htftii  dtpontm,  fuod  vidit  'JTtUum  pofudurt, probat  pop 
ftfnauem . > 

S  Verbum  pofiidtrtprob^umuit^  iirttUigtiur  dr  inJifU- 
ditmtaUonti  ix  turJtb^.  • 

4 contrary  eorui^ri  pojfimt int^igmdo  vtfbum 

vnuts  fropru^alttriutdmpr^rie . ' . , ■ 

5 'Pjjfftftiotx  diUnlaUomprafutuitur. 

6 Tt^'dmm  -pnum^xquoaUud  fiquitun , fuper  vtroqut 

-idtpofutJitvhitlHr . 1 

7 ‘I>ictm  vhum,omuu,qua  ab  ilio /equuntur^ictrepr^fu» 

mitur, 

% Ttfiti  diemut  ftvidijftUturt  ^ ^ybabtrt, probant  £b£if- 
Jkmm,  , ' , 

"5-  i.  . - .fis-  V 


p 'PojJ^itO  probatur  txJiMplici  drambulationt  pt^  fyndt.  ’- 

I o PoJqii6,ex  ni  inJiP.iqtia^itd  dtmum  probatur  tfirtt  erat 

vacua,  (iiT  non  ab  alio  poffefia . 

I I Poffefito  noH probatur, tx  eo, quod  filius, vtl vxor , a/Jgt 

pojftjjhrts  fiarint  in  rt  patrit,vel warsti . 4 

11  V xor,^  filius  vttntts  rebus  mariti,SHl  patris  i ture fami' 
Isaritaps  vti  p\afumuntur . . ■ * 

ij  Vxor,ix  filius  po^fl  mortem  mariti, vel  patris, rebus  iffi'  - 
flentes  pojhderevsdcntur  . 

14  Vxorinortw  marito,potcfi  authoritate  propria  remane • 

• rein  ppJJlfssottedoMus  fibi  pro  dene  bypotbecata. 

15  Fily  poji patris  mortem, res  paternas,  vt  baredespofilde- 

re  prajumuntur. 

1 6 Po/iefsio  ex  detentatione^  snji flentia  uonflro\)atftr,qti*r 

do  qualitas  perjona,  vtlnatura  mattrs*,deeusu( pcf- 
ftjsiont  a^tur  rtpugnat . 

17  Pofiefsio  rerum  incorporalium  non  probatur  tx  detentor  j 
V tione,&infi/ientsa,nifiprobctur,bteefa£Ia  fie^,vti0r 

rejiio  quis  tntretur . > 

1 3 Tranjiens  per  fundum  alterius , putans  ibi  tjfc  viam  pn* 
blieam  non  acquirit  pofitfsiontm.  ’> 

i<)Pqfstftto  reruut  corporttUum  no»  acquiritur  fine  approl 
btnfiont,eS animo  ptbfstdtnds. 
loPofstfsio  rerum  incorporalium  non  acquiriturfint  ante 
. mipafsidendi, 

i\PalUcm,quidifst’itbaViquoiurt  fuo,qaomodo  cogttojcor 
tur,  remijsiue . 


Poneflionem  fSrS: 


iin- 

^phari  perfo-  e ’ 

1 IS  {infiiicnrlam,(iuc  detent^tionem  poffcinonis,tra>' 
(iniere eundi iuris interpretes,  in  1.  ftipulatioifta.Sk 
hax  qnoq,.ptxcipudgio.in  ver.ftipulcturiff.de  vcib.  | 
obli;.;at.iquOt:um  fi.iercnum.Bsit.ibi.nu.T-Alcx.nu. 

* 2.1af.nu.4.camcjucglibi.Dod.*  comrhunitcf  fcqui, 
auihorcftmihi  Dee»  in-conf.  2 15. in  caufa vertente, 
coi.  j.nu.5.in  ^.dub.iS.  inconfioz.&prorcnui.col.d* 
nu.  1 7.vcrf.fucccniiic  uidendu  cftrvbi  alijs  cbndS  cOt 
roborat, vr  £c  facit  io  Bapr.Poiu.in  tr.-id.de  fpoUib. 
2.c.i4.nii.94.verfpn>b.iia)5cfiitrdidura  Innoc  inc. 
eu  oIim.il  z.poft  nu.4 fin  h-ibi , oinnta  autS  de  priuiU  ■ 
quod  fccutuscft  Bal.inl.i.col.vii.iiu.z;.vcrf.  iiuiot^ 
dicu-C  dcfcr.fug.&  Ant.a  But  inc.cum  adfbdcra , p 

• coi.pcn.nu  29. vfrf..id  quintum, de  reft.fpol.ubinoU-’ 
nullis idlcotroboraulubiiingcnsex fcntcnru Panoc.  . 
inc.iir.eo.fit.cx  c.quuma^.$.quodfituper,7clir.ud 

2 contefiqi tcftistprobierpodi^ioncm  dcpoiu.'mio,^ 
vidit  Titui  po(ridcfCi&  fi  diceret,  g>  viditeumj^ftt- 

3 dere,dcbnat  iintclligide  iiififtentia,  de  deteniatioaQ 
quia  tcftis  Kabcrrndcrc  perverba  fadi  ,nouimiis,vc 
nor.Inne.m  c.curu  cauPam.de  tefiib.firptrlolranbiab 
code  ailcgata,5tincI>cctt:auf.col.ahtct)ai.si-  vciC  . 
dcrufticis  aut,  de  ptobar.quxomnu.approbat  Abb. 

’ in  d.c.cu  ad  fedcm;CO^i7.au.2.nvcrdilnma;ciu:a  iftS 
matcriam.d(  in  d.c.cum  caufiim.coi . T.fub  tm.6mctf'. 
et  ex  didis  Innoc-Hkiocolhgunr  IcribctKcsi  iirc.  ea 

> tii.de  tcft;b,vnum  modum  concordixtcftiuihadfno 

4 dum  quetidianu:  hexeft  iiuclheeridot vorbfivTnus 
tcftispropriciCtaltcriiiSHnproprie^dutiincaiuno-  7 
ftxo:quuru  vnusdcpoaitdc  pofrclBAnc.alius(iedctS* 
tationc;  quia  cxpobiturptimusprv.mbuiDdetoindi; 
ex  cot^  poffdsio  iit  nome  iuris.utf^Ximus.quhniuis 

j exdctcntiOiict^fuhuturpD(il-(sto,;fecundfiinRc^  iit 
d.c.cu  olim,il  2.ct  Archdn  c.Pohrifiu.-s.7‘.<t.*  -»ta  trv 
didcic.indsC.cQ  tu.lino.cohvlc.au.5i(iCTfiquiuidoq;  g 
penloi^tione^ppria.Abb-.coi.pen.ivbnu.^.uec.  lunt, 
ctalif  modi.fd.coiuMbb.nu.U4icrf.datut.iiliU!,  ruo* 
dus,acibici.aii|dcteltiLad  idC- rndimLlexiuiK-d^nfiVK 
(lifo,ctdilluffo.ptoccft'u.col.ult.n.6;uot.'a*.'ub>i  ait  ex 
dercutione , quS  tcftis  dcppmt;proban  poffefitonS: 
idciiia(reruir.hicdCu2.tiifoquudainlifo.  coi.xiiu.  ^ 
t,uol.6.ubi  piuics  allegat  cficordes.polt  Bal.iu  .luih. 
aquiiuiar.  nutu,  4.C.41;  biHl.%uthwud.poisid.ccia 

cpuf.to. 


k. 
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I con(*.to.in  quxdionc.qus  vcrrirur.nu-7'  V0I.4.  ac  m 
^onf.jyr.flt  Io.&Federic.col.2.nu.j.verr& fidicar. 
vol.^&in  l.z.q.i  i.nu.jo.infi.C.defcru.&aq.inI.da 
ia  opcra.col.  lo.na.f©. vcrf.ircm  nof. quod  quando  rc 
ftis.Cde  tjs,qui  accii.non  poflT.vbi  notabilircrinquitf 
V quod  quando  tc^is  dicirt  vnum>  cx  qiioaliud  Icqui- 
tur,fupcrvrroq,  dcpofuiflc videtur, arg.l.illud.fF.dc 
acq.hsr.vnde  ft  tcdisdicat  aliquem  diu  tenuifle, cu 
ex  corporali  detentione przfumaturvctapoflcfno» 
per  fupradida  in  prin.concl-rcquinir,quod  tcllis  pro 
Dct  non  nudam  detentationem  , Ted  etiam  vua  pof* 
feflionem;&  fic  qui  t dicit  vnum , dicit  omnia , qux 
Tcquurtirab  illo.idcm  tradidit  Ronkip  d.^.hxc  quo- 
que.ru.  2 {.verl-led  tunceftdubium,ac  Dec.in  conii. 
302.&  pro  tcoqi.col.y.rub  nu.i9.verr.&  pleniore  efle 
dicens, quod  quando  tedes  (implicircrdicunt, alique 
tenere, & poifidere:  probatur  poflcflionem;3c  licet  vt 
deantur  deponere  de  poiTeiTione, prout  in  fado  con* 
{Ulit,vtpcrgl.ind.§. hxcquoq:.tamcn extali  atteila 
tionefadtareruUatpoiTcfsionaruralis,  dccioilis  pet 
ea,quc  ibi  allcgat:&  per fupradidta  idem  tenuit  Rui. 
in  conf.  t68.dr.cafum.nu.2.vol.4.ubi  ait  poircfsion5 
‘S  t probari  perhxc  verba, tenere, & habere.pct  l.habc* 
reduob.vbi  not.if.de  vertj.rig.&  in d.Ulipula.  ifta.§. 
. hxc  quoq,'.if.de  verb.oblig.Albe.incon(i64.quiaa^- 
ticulus.nu.^S.&priusDec.  in  conf.sd.incauC  appcl. 
col.2.nu.;.&inconi.4oo.vifocleganci.conr.nu.y.5c 
ieq.Com.etiam  in  conf.  25 1.  in  hacconfideratione, 
inprin.nu.7.vol.4.inconr.2So.laborio('a.nu.i  i.  vol. 
4.in  conf.d.inprxienti.iiibnutn.s.vol.t.in  conf.zSi. 
circ.primQ.coI.4.fub  nu-4.  verf.  j.  quia  donmm.vol. 
i.idemfeniitFranc.BaUn  i.Ccllus.nu.(}4tf.dc  ufu- 
cap.vbi  quxrens,nunquid  probando  (implice  deam- 
, bulationem  per  fundum  ,cc(c3tur  probata  poflersio 
ex  mente  Bal.inI.indicia.col.  vlt.vcrf  item  per  mo- 
P du.C.de  rei  V'end.concludit  f pofleisione  ceferi  pro  • 
batam.idem  afleruit  Bal.in  l.pofHcnrctiam . col.vlr. 
nu.  1 2.C.de  rcnt.&  interloc.omn.iud.ad  idem  rcfpo' 
dit Soc.  fen.  in  conf.  i ; t . In  przfcnti  confulcat.  col.a. 
fub  num.z.vaf.cxqUa  detcntatione.vol.i.  vbi  ait  fic 
* *omncsrcniire.ind.$.hxcquoq;>&inconr.  122. in 
cau('adominxlacobx.coi.2.num.4.val.4.acpriusin 
conf.i5.inngnis.Do^.n.2.eo.vol.4.cu  aliis  .id  id  ad< 
dudlisi  Parif.jn  c6f.io7.1aborios^n.i8.&  feq.voJ.i. 
|o  Limita  conclul^  vtnon  procedat,quandorcs  fcui 
infiif  itur,ucl  domus, qux  inhabitatur, non  iit  ab  alio 
^ iJoiTcflajquia  eo  cafu  fola  iniiilcntia,  vel  deambula* 
tio,non  prqbaf  pofTcisionem,  Icd  opus  eft , vt  res  va- 
cua (Tt  ab  alio  iplTeflorc , vel  quod  voluntate  pofler 
foris  in  habitetur, vel  detineatur  fecudum  Balb.  in  d. 
l.Cdfus.nu.  t H-verT.3c  bene  concludo.tf.  de  vfucap. 
Ex  qua  limitatione  illud  inferri  poteft,  g>  (i  filius  > 
Iit  vel  vxor  longo  tpeinhabitauerit  domu  parris,  aut 
mariti,  eriamfifru^s  alicuius  iproium  fundi  petee- 
perit,  non  ob  id  dicatur  probata  poiTcisioillaru  retO, 
rain  nec  cx  illis  a^ibusdici  pofsit  acquifitaxx  co,qp 
iahoniurefuo,rcd  iurc  f famiiiaritatisidegiilc  prxfu- 
mitur.vt  declarant  Dod.  in  l.qui  iutc  familiaritatis, 
pcrillum  tcx.tf.dcacq.poR.ScSoc.fen.ind.conf.i}  t. 
n.i.&rcq.vol.i.quetn  IcquiturRebuf.in  traedema- 
termofs.in  prxf.nu.zp.vcrf.a.tcquiritur.  tomo  tcirio, 

' C^tod pofltemum  vclimintcllipasprocederedu* 
rante  vita  patris,  vel  mariti  .Nam  (1  pofl  mortem  pa- 
ms,vel  mariti,  filius  »aut  vxor  habitarent  domos , & 
infidere  rebus  pcrrcucrarcnr,prxlumcndumtcfl'ct  iu 
re  proprio,&  non  alieno  pofsidcQp ; vt  id  cx  lingulari 
Bal.deciUonc  colligi  potcd  in  l.pen.C.  de  pig.  a^io. 
quo  in  loco  decidit,  vxorcra,  qux  habebat  bona  uiri 
*4^^ligata  pro  dote , poffe  propria  f authoritate  ucllc 
in  poUcfsionercmancre  domus  , quam  cum  marito 
uiuente habitabat  iure  familiaritatis , quia  detentio 
^ ad  eam  petuenit  fine  vitio,  & quia  riipcrucnit  cauTa, 

, ^iiicctmoi8vui)quxai»racuvactiiQfcccacccdUc 
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operator , vrqs  fibi  caufam  pofTclsionis  mutare  poP 
fir,5c  fit  mutatio  legis  mmiflcrio  fine  fa£lo  hominis,  ’ 
ur  cft  rcx.in  l.j.S.fi  in  rcm,3c  in  l.qua  rationc.S.inrcr' 
dum.tf  dcacq.pofs.ut  lat^confiiluirSoc.in  d.confil. 

I .nu.j.fic  feq.  vbi  etiam  nu.  y.  idem  firmat  dc  filijs 

1 5 haredibusiqui  poft  mortem  parrisf  prarfumurur 
bitalfcdomuni,urhxrcdcs,&  caufam  poircfsionisdc 
nulla,  in  aliquam  mutafie;  & fic  quod  ceflantciu-  j 
tcfamiliaricatis  ob  patrem  prxmoriuuni  potuerunt 
nedum  infiftcrc  rebus  mutando  caufam  poflefsionis.;  .• 
fcd  5c  poflcfsioncm  remm  bxrcditariaium  propria 
authoritate a{^rehcndcre;.ytcft rex. & ibiBarr.ini.  « 
cum  hxrcdcs.iT.de  acq.  pofl.  &alij  tradidere  ab  code 
Socino  loco  proximi  addudo relati , & confequen- 
tcrccfcntur  potius  tcnuiflc.&  poflrcdifTc  iure  proprio, 
quim  alicno.arg.l.z.C'.qu3.&  quib.quar.  parsdebea, 
lib.  10. 

Secundo  limitanda  erit  concludo,  vt  locu  habeat 
nili  qualitas  perfonx,  ucl  natura  materix,  de  qua  tc-  . 

1 6 ftis  dcponir.rephgnct,  quia  f tunc  cx  ipfa  dcrcnrarjo- 
nc  non  oriretur  probatio  pofleisionis  ;ur  fi  teftis  de- 
ponat,dcpofitanum.uel  commodatarium  polsiddrc, 
autferuum,  ucl  monachum  incapacem  poflefsionis 
ciuilis, ucl  laicum, quoad  fpiritualia:  fic  limitat  Ale. 
in  d.l.ftipuIatioifla.jT.  hxc  quoque,  nu.  z.  ucrf.quaqi 
concluf.cx  fententia  Arct.in  c.  cum  ad  fedem  .dere- 
flirut.fpol.dt  pnus  his  iu  tradidit  Anio.i  Butr.ind.c 
cumadfcdcm.c0I.pcn.nu.z9.  verf.  ad  quintum. 

Tertio  eandem  limitabis,  ut  prxeipuenon  proce- 
dat in  rebus  incorpoMlibus,  in  quibus  ultra  illam  ia> 

17  lifteiniam  rcquiritur,ctiam  quod  probetur,  exercen- 
tem adhitn  circa  incorporalia  bona  id  fecilTc , utiuro 
fiio  uteretur, pcrl.ulr.fF.quemadnri.fcru.amif.  Inno.ia 
c.bonx.il  z.dc  poftiil.prxlatorum,&pcrtcx.in  l.i.§. 
Atift.ff.de  aq-quo.Sf  xfti.ibi,qui  fe  putat  lito  iure  uti,' 
non  cum,  qui  Icit  nullum  iusfi:haberc:alioqui  fi  cre- 
dit iiis  in  illa  re  non  foucre,&  non  uti  fpeciali  feruinz 

18  tc.fibi  nonquxriturf  aliqua  quafi  iurispofl'cfsio;uc 
dcillo,  qui  tranfiuitpcrfundirm  alterius  putans  ibi 
efleuiS  publica.excmplu  atfcrt.Fd.ind.ca.de quarai 
coi.  >4.num.40.ucrf.limita, etiam  dcprcfciiptio.affe* 
rens  hniflfiuodl  nullum  ius  itineris, neq:  quafi  poflef- 
fionisilliusfundiacquircrc,cxfcntenria.Caft.  ind.l. 
uh.ff.qucmad  ferti. ainii.quod.ft  approbat  Rcbufiia 
tracl^dcmatcr.poflcf.in  pixfat.  num.idj-. 

19  Nam  qncmadinodiun  in  corpur.ilibus  rebastnon 
acquiritur  poflclsio  fine  a pprchchfiorle , & in  cis  re- 
quiritur animus  5r  corpus.l.  }jdc  acq  pofT.ita,ct  in  in- 

20  corporalibusjdefideratur  animus  pofsidcndi,qui  di- 
citur,quando  fuu  iurc  quisadum  facit,  tcftc  codetri 
Rcbu^.ind.prxfa.  nu.  164.  Quomodo  autem  digno- 

21  fci  pofsir,quoda^usfiariurc  tfuo,cxplicatibidcm 
Rcbuf.n.i69.cum  piuribfcq.  & nosinfta  latius  cnuf 
clcauinius.in  ucrb  prxfcriptio. 


C 0 IN  C L r S 10  CM.QLXXJSi^, 


A R G V M E N T V M. 


Quomodo  perpenfionis  folutionem 
feffio  probetur , 


SVMMARIVM. 


ptnfionis  ^viltanonii  folutiont  aduirfus  fiU 
utnttm  probatur . 

TtJlU dueasifcitali  rtctpijji  foiutiontm  ptnfionis  nomt- 
ac  Titytprobat  T Hium  pojjidtrt . 

Pojicfiio probatur  per  conjijiioaem dertctpto  canone Jm 
penjiont. 


lofepbiM^^ardffSolA  Xx  ^ ^ Fenfio 


• .'.e  . 
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'O, 
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1 

4 TPtnJio  fucitdit  loco  frufiuum. 

5 per fotutionem pcnjioniiprobitmrttuuninprp- 

tudiciumttrtij.  . . . 

> 6 'Pojjcffio  prebAtur ptr conetjflomm  in  empbyltJ/Jtm , iy 

cartomi  7‘eciptionem,ttiam  in  terti/ praiutiitiup». 

Quod  .nnpiiat ur.ibid.nu.7. procedere Jiut  confiet  tunc  aliti 
pojjidijftfiue  ad  boc  dubitetur . -t 

g Infii  UmcntumlocAtionit  ^ non  probata  receptione penfiot 
niunonprobatpofiefivnem , / . 

p Penfionis foitttio,ttiam  vniea probat  pofitffionem.ibid,  iy 
latites.nuAi.Contr.nu.x  i,  , 

ioQjiafi pojfefiio  t>e vmco a£hi  noeifblito fieri nifid  poj/ef- 
fofthuitacquirittir.ibid.  iylauus.  nu.  1 2. 
a j ’Vrnfiimi\ff>luiio  , tltamnon  probata  alia  cfiiiiudtionr 
locationis  probat  pojpjionem  ^ ' 

■ \/^oJ[j'el/io,adutrfHi  uruumpuficfiorcm , ex  ptpjionis  folu- 
Uone  non  probatur : necw  praiudicium  cuiufiibet  ttr^ 
tiifVtibsd.nfim.i^, 

>6  F cnjioastfolteuo,  continuata  dcolmo fieri  harcdi  locato- 
ris,probat  pofirjfionem  haredis  ipfius,  'etiam  centra  ter- 
tiitfa.ijus  euifiiem  res  pofilfiionem  ingrejftts fuerit. 

Jdque procedst,  eisatnfi  hares  non  omnes  ,fid  aliquos  tan- 
• i»  iiiinfrui^us pen/ianis perceperit, vtibtd.nu.i'].  ' 

1 8 FenJio,vhi a colono  morluolocatorefoluta  (fi  non  baredi 
^ etiis,fcd  aberi , probat pojfejjiorum  eius, cui fulutusn  cjl , 

- non  haredif . 

ipJ^enfio foluta  non  d colono.fed.th  alio,  ab  eo  nsandatti  non, 
habente, nonprobat  pvfftj/ionem. 

X^FenJioms folutto  ^vbs atfer probat, veraw  fu.vn pofiejfio- 
'•  Hitn,aducrfus  cum  non  obfiat . Ratio  rtaduur , ibsdem 
ttum.ii.  . 

HiPofTelfio  non  probatur  ex  eo, quod  idi  pron  foluta  funt 
f-  trtbuta\iy  (ur.ibsd. 

Z)J*enfonis  Jhlutio  ita  demum  probat  po/7efiionem,/i  pracc- 
dente  legituno  Utulo  ad  transferendum  danuntum , fo- 
luta Jit . 

^if  Frobaiio  dubi i ,iy  generahs,non  concludit . 
iyEcclifia,qua  per  longum  temputjijluti  altcutccnfum  , an 
■ prafumaturiUt  Jubteiia. 

^.(uPoficjiio  psr  penfionis fotutionem  tunc  donum  probatur, 
qtiandofolueus  efl  mpoffejione  res,  pro  qua ptnjiontm 
■ foiuit . . • 

■2-I.Pojfijiio  tusK  Jcqusritur, quando  colonus  cppit  refionde- 
j iedefruSlibus. 

s ‘ , 

P('> flV' (Tl  on  r» m probari  per 

W U C,  Ui  U n C I II  penHonis, i au t cano- 

ni'  tolutionem  aducrfuslbiucntcui  peudouem,  tra- 
ditum cita  j;lo;I5art.ca^erilq5inicrpicrib.in  l.qui  vni 
uctias  §.quod  per  colonum,  vbi  etiam  llluftr.  Dom. 
«leus  Cai  1 Alb.indoftjinmisfui.^rucubiationib.  ad 
Uan.ft.de  3 cq.pod'.  idem  cenlujt  Anv>.  m 1.  quamuis. 
^.i.vbicriam  Aicx.col.2.mi.6.vcr(‘.vlt.ft;  co.  dcacq. 
pofKidcm  Ang.in  l.qucd.am  inulicr.iiu.3  .vn.  htc  re- 
flat vidctc.ft.de  rei  veiui.Imo-  in  c-  cum  vcniftet.nu. 
3.d<t,tcfl.fpol.DLom.incoDl'.70.vjfistlrcmatc,&quae- 
ftidnc.col.pcn.fub  nu.  lo.  vcri.cx  quo  quidem  proba 
ta  cft.Alcx  inconf.i  j j.vilb  proccifu  caufac.col.^.ia 
fin.  lub  nume.  ^.uerf.  fecundus tcfliscfl,  uoluin.i.in 
Con(.  iiS.  incaufa,  & lite  ucnente  inter  Ant.  agen- 
icm.coluin.ulum.numc.  ip.ucr).  octauus  non  dcpo*i 
nit.uolum.z.inconf.  lo. uiloprocclVuimcrFrancir' 
.cumi  ^ alios.num.  ;.uolum.4.ct  in  con(il47.in  cau- 
la  iicrtcntc.num.i  i.uuUtm.7.&  prius  his.Bartol. in  1< 

. litibu-s  & J. domini  pta;diotu!n.Cod.de3gri.&  cenf. 
lib.i  t.Ii.ild.in  d.cap.cumucniftct.col.  x.  ucrll oppo- 
no qiiod  per rcccptioncm.&  ibidem  Abbas» colum. 
?.oerIi.in  pci  hoc.  Idem  Dald.m  conr.zpo.allegario-  i 
ncs.culuin.z  ucrf.irioJo eft.uoIiun.i.&  incuni.  }{o. 

. <l.ituro canetur . num.z.  todeiii  uolum. i . L-anfranc.  » 
dcOrian.intratl.dctcftib.  fubnuiii.mihi  93.iiciric. 
Itcin  probatur  potieflio  , iibi  aitcxeopolicllioncm 
» 'probaii,fi  tcflw  dicaorpciifioncm  f doraus.uci  fun; 


Mafcardi'-  , 

di  tali  efte  folutam/A  quod  incrccdiin  rcceperif  noh, 
minclocatoris.pcrd.  glo)  in  d.  §.  q>  per  coloniinv<k 
Barr.in  d.l.qiiainuis.S.iiconductor.Cor.inc6r.6.coir' 
l>OU.4.voluQi.3.Birb.in  coni  a i.illudaftctam.col.j*. 
in  ptin.nuin.  i6.&  leq.ini  coni!  i S.pra-cLarc  colu,  pcon 
vcri.pra‘tcrc.i,nu.i  }.5cinconl!pen.quodcft.  70.pr5^ 
dare  lcnbitui'icol.6  mi.iS.  vcrf.quiRimo  plus  vide-  • 
tur  vol.z.Marl.iorub.C.dc  probatio,  nu.  357.  & fcq. 
Fcl.inc.iutcruiicdos>nu.8.dcrid.inflr.<5c  incap.cum 
Bertoldus,mimero2  5.dcrciud.  Crauct.in  conf.  157, 
numero  2.  Bcrtran.  inconi!  ?jj.numcr.5.  in  prim* 
par.^olum.prirno.Gozad.in  conf  94.  anilluftris.  ia 
lin.Rui.incoof.4<5.im.7.in  fin.vol-4.6c  in  coni/i  i . 
incaufa,5dite,oum.i<).volu.  5.  vbiairpolVcftloncm 

3 tptobari  per  confdlionc  dc  recepto  canone » fcu  pE- 
fionc.Caica.inconr.42.nu.4.Par|f.inconf.i04.  n.8S, 
vol.  I .Tiraq.in  trad.de  iurc  eonftiru.in  3.par.iimit. i» 
nu.22.vcrf.tamcn  probatBald.in  1.  Cclfiis.nu.  1 30  ff. 
dc  vfucap.  Aiflic.in  dccif.  j 25.fadovci  ban.i . 3c  fcq* 

Grat.in  conf.150.nu.'  i.vol.i.Campcg.in  trac.dctc- 
flib.reg.340.vcr.5.Ceph.conf  ij.rclignatio.n.  J^vol. 
i.Boucc.in  iing.in  vcr.probatio. n.  i.quib.fcfubfcri- 
p(itdodilSmu.sGuidusPancirol.in  c6f.24.dcfund^ 

111  iift.col.pcn.n.9.  vcr.quo  ,id  l'caindu»vol . i .vbi  qgiO, 
gic  rcfpondir , quod  licur  poficiUo  cx  fruduu  perce- 
ptione ^batiir.vt  not.Bar.in  1.  Tina.  ft.  dc  fol.&  ini. 
z.fl.dcacq.pof  (ic  etiam  per  penfionis  folutione  pro 
beturpofleflio  luxta  ca.qua:  tradidit  Alcx-in  d.J.qua 
uis  5).  i.nu.6.v'er.v]r,noi.lFdcacq. pollicum  loco  fm- 

4 duumtlucccdaripfapc/io.exl.Jefiida.ft'.  devlufru- 

itaconfuluit  Aier.inconf  SS  inpraiicmi  confulta 
tionc.fub  nu.4.iii  vlt.dub.vcr.vndc  vcnio  ad  quartu»  j 
6c  vlrimiim, idem  voiuitclarinnnus.Mcnoch.in  co* 
mcnr.rctmcn.poir.rcmcd.s.q.yz.nii.  5'67.vcrl.4.pro»  . ' 

barnrpofTclfio.  c ;■»  . * 

Ampliada  cft  primo  loco  hcc  coclufio.vt  cx  fola  - 
tionemcrcedi.s>  aut  pCiionis  dicat  probara  pollcflio 

5 nedum  t in  prciudicium  folucntis.ledinprxiudiciu 
tertii,vtaftcucrauuL.anfran..abOrj3.in  caiuonia  c6 
tra.in  verf  teftiu  dcpolitioocs.nu.  1 29.  veri,  fcd  an  id» 
iudicium.dcprobario.  vcl limaiusfiibd.nn. 95. vbi,  * 
ait  quod  mcrccdc  percepta  probata  , probari  vide*/ 
tar  poilcfiio  conrra  Ibluaitcmiat  in  premdiciu  tertij 
dubiratidicii  rame  probari»quod  cft  bcncidc  Gngolx. 
rircrnotandum:6r  ideo  fi  agam  conrra  aliquErei  vC-  -r. 
dicaticuie.diccnsralcmrcincSc  mcam,&  probe  dor 
minium  per  refles  probando  prarfumptionS»  proqua 
prafumptionc  probanda  probo  poflcifionEhoc  mo^ 

do  quia  dicoitcflantur  hac  cfle*  commune  opinio*  ^ 
lietn.idcfcnfitFihna.inrcpcr.invcrf.  probatur,  verfi  I 

S.authoritareciufdcin»Lantran.6caliorumibiabco 
adductorum.  - s 

Subampliaturhcb  ampliatio, vt  procedat, nfifola  . j | 

6 fi  confler luc alium  tnopoircdilfcdcdctia  fide  ho^  ; 

dubitarurvtra  dicit  Rui.in  confi.  44.in  iudicio  motQ>'  I 

col.z.u.z.vcff.rcftat  ergo  vol.4  p Arct.ind.l.vniucr-'  1 

las.Si,t]uO(^cr  colonum. coi.  i.vcrf.  in  eadem  glo-ffi 
deatq.pofl!vbi  notabaliTcrvcluitfupradi6i5c6du- 
fioncin  procedere  in  duobus  Calibus, vcrquandocetr 

tum  cflpoircflloncm  vacare  , vcl  quando  dubirate- 
tur,elTc{; necne  piona,.in  vacans,  > 

? Declaratur  hac  am  piiatio.quQd  liecf  probado  fo  ! 

lutionc  mcrccdi.sautpcfionisprobcturpoflcfliojta-!.  ' ; 

7 mcii  folia  fioneftirura  , non  probat  pofleflioaem  ia 

pratiiidicium  icmj,  Icd  folun  inter  ipfos:6c  ideo  fi  in  ,^t 
cxanpliopropofitoinfupctiori.‘ampliationc>s'olcs  > 
probarepoflernonem  contra  conuentum  in  tertiam^ 
pCtfiaaacD,ad probandum  pollcllioncm  produce  in--.  < i 

fltumentamiocationum  tactarum  Titio  de  fundo»‘''  -i  ; 

dc  quo  cflcontoUerfia,nnliatcnuscfl  probara  poflcf  j 

lio.ita' dijut  idem  Lanfr.  dc Ona.  in  d.  trac.  dc  tcflib*  , 
fvb.ou.*  joauuliib.  dmoipf . quod  ait  cllc  puldacrtiv 
mawdiOttm  Ang-^Bwifpatatat» 

Jiccuqdo 
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' /-  Secbndbamptioconclufioncn),  vt  locum  Hb1  vf- 
p.  diecRoiam  fi  probaretprtvnkamfuifrcfaAtmfolu 
rioncm  penGonismam&cocafii  .qnia  roloinirtale» 
quid  quod  nonrolndari,fiac^»tjoili  cooccdh  pro- 
bat quafi  pofiefiio  illiusiuri>,vt  tradidere  i-lo-Dom. 
Innoc.actliiinc-bonicde  poftiilat.  ptxia.  dcine-  efi 
Eccicfia  Suirina^e  cau.poflclldc  piopric.quorum  an 
ihoritatc  addudi»  iu  confiiltusfcrponditRoman. 
io  conf  i I ) .incafu  propofita;  confqlrationlf.m  fi-ae 
Aleam  cqnr.74.  vilb  punAo.no.  ip.vof. 4.  vbi  ait,  ex 
lo.Vftico  t a Au  probari  quafi  poirefsion{,dc  ibi  ad  eun- 
dem additioau  author  pium  pro  had  adducit  liaite- 
da  In  litcta  C.fuper  vetfi  vnicum.  Rom.rcfert  .dr 

aoitur  Clarirs.D.CIaud.  Bcnaz-dnicrriUtlia  D.  Bar 
lolonixiipatris-eonl'.]  ls.cum  in  rcmedio.ndtniao. 
verrat  rccundo,rot.  i.  doAcalTerciis  polTcliioneiil- 
XiifaiisciTe  oilendere,  & probare  pet  vnicom  aOum; 
ibiq:  nonnuBoi  concordes  citat.idem  ienfitCalc.  in 
<«nr4a.Philip.de  Bonfantis.nu.;.vetr.qainBnaTi' 
twr.Dec.incot1f.p7.quaTi1ur.nu.T7.  veli?.  .' 

!!<«'  Alirertaiiientopinartisedidem  Rom  pamm 
bi<onremicns.ind4onr.fcpmagcrii»o,num.i  t.verf. 
item,&  quali  polTcluo.  vbi  ait  ex  duobus  aAibioiac  - 
quin  quafi  polTcfsioneih . 

Veruntaraen  contrariam  huiefententiam  verio- 
rem cenrcomain  apud  omnes  in  'confirfib  eiltper  vni 
ixcum  t aAum.quiabnfolet  fieri',  nifii  palfcfroribus 
ciufi]cmimisacqoiri,quafipo(relsioncm.l.i.f.qt»' 
fitiiA.de  aq.quor.  & aiui.  hinc  et  vnica  prxfcmatio 
nc,dc  exvnica  elcAione acquiri. quafi  poQcfsionem 
jutis  ptzfcniandi,&  eli^ndi.dUltgl.in  dc.  cum  Ec- 
Blcfia  Sutrina.in  ver.frium.vbi  Ripa.nu.9.  cum  plut. 
^ feq  hoc  idem  firmat  Dcc.in  corf.  ■ r 7.  pro  rcnui.col. 
a.fubnum.  i.vctfi<pa‘tucm  quali  poircls)0.vbi  plores 
ebeordes  allegat,oc  inconfi  1x4. flacci  mihi,  in  prin. 
inconr.iad.inC3ufa  D.F(anch'ci(!jcntibs.nu.x.&lfi 
gc  pjuics  refert  Bald.intraA.de  ptaefcrip.par.  i.s.  par. 
prin.q.9.nu.T.uctiiquartaconclUfioclt:ficciiam/pcr 
Unicam  folutionem  coUcAz  proba  lur.quari  poficF- 
fioiuriscoIleAaudi.utrcIponditBald.  incsnf.at  t. 
ftnieutia.qqam  iuIinius.coLa.poll  nu.  i ncrf.non  cfi 
dubium.col.Ta]uena  fcquuntut  Rip.  in  d.  c.  cum  Ec- 
dltfia  Suirina.nu.;4&  Menoch.ind.q.Taauim.  T6S. 
uerLquinto.  dc  qua  rc  nos  infra  abundi  dilfcruimiu, 
ubi  cgimusdcprclccipnonc  ncrumincorporalium, 
iisuerf.pccfcciptio.ad  idem  pctrincii  quod  ille,  qui 
percepit  fiu  Aus  fcmcl  in  anno  fiilgiruc  roto  illo  an- 
no pofsi  deteav  placoic  Speci  n tit.de  proba  t./.  I nu. 
jSaierii  per  extrema  enim  > <p  fihgulare  cenliiit  Fran. 
Cremen-in  fing.  1 j p.U  prubo.qods  teferr , & lequitur 
Tuaq.in  traA.de  pneferipr-in  qer.contiauels.gi.  t-  m 
prin.  ubi  plurimos  cqneordcs  coirterit , prout  etiam 
cx  unica  Receptione  fruAiiO  pnliiiniiur  quis  domi- 
Kus fecundum  Fldr.in  1. 1 .ff.fitmiixrciCqncm  Icqui- 
t uc  Barb  in  d.couL7b.  fub  eod.'  ucrliquiaimo  plus  ui- 
ektur.uoluQi.  a. 

TCTiibainpIiabiSiUieoufqtcSclufioucra  fit.utit 
I J tB6,pbata  alia  efte^atione  locationis, p foU  rccc- 
ptiond  pcOoiiis,pbec  poilclsio;  qa  nneft  ucrifimile, 
^cbduAoc  foltuflct.dt  uoittifict  illdpcndciie.fiuiim 
(C  locationis  non  etfet  iu  pofliiisionc , et  fruAusnon 
petccpil£:t>dcliccx  ifialbluiioneoriiui  puclumpiio 
cficduaiioniS)  uccplligocx  traditis  pereundi  Fran. 
Atci-in  dJ.qui  vnmcrlas-fi.m  percoienu.col.a.  verf. 
fedcircaccitili.lf.de  acq.pokAdSocdui.incof.iod. 
libenti  aio.n-a,uol-?.aca  RtdkFd1eui~.4411.10.  V0I4. 
£]d£ccmcl.p«aiobaiiiabis,titloca.iifihiar,quan- 
do  ageret  d;  Rsanda  pqlleisionc  cx  Ibluiiouc  pcfid-i 
1^4  nis  ^uerfiu  tcrtifitpRitAbrCi  qiiico  eafii  licet  mihi 
fbluat  pifio  nu  ob  td,^at><pegop«lsidcabi)  neque 
aliosq  poisideba  i,piiuatfua  poficlsioncific  dcciaxdt 
Bac.lnKxAi(.dcFian.Arc.ind.|.qvoiuctl.S.  qipco- 
'7o&u.tf.dc  acq.poLubi  fiatait  id  efiemeu  icoxdu 


yt  etiam  id  approbltjpfeoiet  Batto. 'ac  csrcri in  d;L  . 
quamuis.S.i.ftiro.  nequod  nonnullorCiuthoriiatc^. 
cutcoberacidemSocin.(cndod.cdnr.tod.nn.a.vo!. 

* •} an  priuiisprccepsqtitfni  Ater.aflcrcnns idcflfc  * c6 
snunitecicccpmm, ind.fi'.  quod  pcrtolonum  ad  idS 
pluricstefponditCR.vc  inconf&in  prffitmidilcep- 
tatibnc.'nu.4.vol.3.inconra4.Iiceriii  thfmatc.coU 
7oia,i8.vcUinamfi  alius.  voL4  dr  <n  conf.i  ir.videc 
turin  hac  cxinfiilr.irionciCol.pcn.nu,-;.  verf  pnctcrca-k 
<t).vol.4idem  (enfit  Fcly.  in  eintcT  dilleAos.coi.f, 
fubnu4.  ver.dc  non  foium  locatio,  dclid.infimni. 
felb.ni  LCetfaxifub  nu.  i io.vcif.hinc  eft.ffdc  v fuca 
pio.&  itainlopKmoKcapolitanocDnfi.fuilli;  vota 

* iaicltaturAfnict.indiA.Rciii;aT.nn.  ii.5c]t:q.de 
* eommtml  dicit  Pcr.Benimen.  in  decfLJBoiion.4a. 
in  caula  quje  agebatur,  nu.i-  vt  edam  pluribus  cdfir- 
matTiraquandiAt>aA.dciu,c<Rinir.parj.  liniira. 
prima.nu.ai.Pcrl<na>n,dc  videmus.  Oozadrn.in  cd£ 
99.H1  haccaofa  poditlforiainu.  14  veri. non  nbfianx 
allCgaia,acMunoch.ind.cdmen.rctinei.pof.rcnicd, 
;.<jua;fiip.7a4ubnu.4  >7.vcrl.  dcclararar,  Sc  nouilfis 
me. ipan.  Baprilt.  PonianusiutraA.defpol.libta.c.  . 
i4nu.8?.vcrt.ciui1iuniaiuteB)  fniAuum,vbiUtiif|a 
fiilitckca  banopoflciriaflispcolKitioncin. 

Amplia  hdcltixlrationcin4|uodiicccrilin>rctd- 
I } diAluniciti)  t non  potfidenemon  probetur  polfclL 
dopcf  rcccpdoncm  pcnlionisinilHbluiiofiiAt  fu  in 
eoiilpeciu  rci,vd  fiictit  Ccpius  continua»,  iuxta  fen- 
tetiam  ln>o.in<U.qui  vnmcrias.  S.quRipcrcolocC. 
verf.iio.diligiSntcqmdeacq.pof.qu2icquituiGabt.iii 
luis  cficlu.no.  taic.de  loca.  cR'l  4.  nu-4  verf  I. limita. 

Intclligrscfidcin  limicauoncm.locum  habere, qft 
colonm  ccUoluecir  luttedi  locatotis  ptiioncm.iiam 
c6  fi  t ptatinuraio  locatore  continuet  colonus  fokiCilo 
iccognoilccrc  hatrcdcdicct  almsihgielTus  fucru  poF>. 
fdliunc  illms  tei  > & colonus  verbo  faccatne  illa  renx 
teqognolceccle  abcodvui  ,qui  itiiraiutdidF  poOcf* 

, fiboCuamen  pio  hesedeex  ipla  ibiutionc  probata  di 
atucpoircIfioContra  lUuin  ic.nnin  polTcUbrein.  ii4, 
dixere  fing.Sc  Alex-in  d.l  quamuisA.i-  ccrillfi  eext.'  . 
ff.dcacq.poi£quos  icicctio  laqiiif  AdIiA.iu  dxlcci^t 
txl.nu.!.verf.  iren,  fuit  conclufiim,Sc  indccif.  167. 

'?  GabcAe  Uaio.niS.vcc.lupucnit.  cui  adharei.HubR. 
ifiucca.inl.vlt.im.  1 14-vct.fallii  iciiio.C.  dcedic.diul 
Adr.tollcn.quianoirrcquitimrkiuod  colonus  conti- 
nuer poileirionanoinincliaxcdis.fcd  fatis  eft,  quod 
cominucicoduAioncin,  hcciecognofcat  faAoaliu 
lodoininuin  ylft  perefidem  .\iHiAum  locis  hupvni- 
mc  aliausnacpccZiiccacdum  vbi  liipia.vbi  ctia  illud 
addic  liancpofieflionem  acspiici  iCiiaui  ii  haresnoa 
caiificci  &uu  colum. ca  rorioiK,  quia  co  iploquod 
haeres  adit  hcteditaicilr,  videtur  quafi'Conirahac  ci} 
ipIbculonoaScciptpdiu  lucare.pcrtcx.in  Kapud  Iii- 
t lianu.tt.quibasexcaiSilnpof.ea.idcltcocfi  videanu 
afscuti.qood  colonustcfideac,  ficiabwct,  fatis  vidcc 
tatificaili:jUiu$faAu.AIBi.2tlcquut’cllNai.incdf. 
i 1 S.fuic  qiiail).mi.7.cu  plu.fcq.vccf.in  contrarifi  voi. 

3 .idc  Poma,  in  d.a  14.UU.  1 a6.  verlic  efiucriq  autem* 
Zucca.  verfi  teibredequi  t ut  Rot.a  V al.in  cdL46X|ui>' 
inquacunq; ilU.is.i6.iicii-verf.a.tclpfidciur,  vol.a. 

. Ainpliointclligcniiam  hac  procedere,  & li iiaecex 
17.  nu  oCsiicd  aliquos  ffuiAlpclionis  pcCpiflc  .pbauc 
rit.na  jcrucnoinoJoRubu  lircifeji^edc. verua: 
iU4>oirelKonc  eUciVtcimit  Acc.in  d46f8s.co|.d.n4 
in  vlt.dub.cuiadlierci  Pficiro4ad.cdLa4-n.  ia.vol.i 

Secuiidolubliiiniida  cllcadC  prima  limitatio,  vt 
non  pcaccdat,qfi  peniion.iiiut  mortuo  Irxaiocc,  al> 
iciuin  tccugnoui tiSt  ei  cfpir  lolucsc  pcnlioncni,cde  ' ' 
iS  aiun  is  recen^  cognitus pollidcic  didnir,'nonauit 
hqccsmertuilocaioris,vtdcclautid2  UcnoCh.md*  . 
•lub  cod.nu.  $«7.  ui  fi.  teftem  ad  id  laudans  cimv: 
Zuccar.ind.l.vli.iiu.  1 14 C-decdiAodia.Adi,'  ' 
lollcn.ac  1*60».  vbi  fuprafubcodcm.  nu.  taa.  - 
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Secundo  loco intelligcoda  c0cpoclu/lo>vnuAC 
}^f(occdat<iaftadotrolutioiu  pcriprumcqloimm.re' 
cttf Hi icrno  noa.iiabenicebipib  <»ioi)o mendaiQ 
lolaeodi , tuoc,CQmiU€A{biQUoiKi.oulla  probatuc 
p6(k(Ti.0vUiiApMucsiccm'e,  quadiUeiettiu^iblMcrit 
UcJuni  q^nQcautcccilonptycrumcbaiiiiplbimuK^ 
)ue^4  poitLtioncQi  >ycl  iijdicjfT.lf  <ic  foiutio.  Sciu  tc 
fpbnditCcUrio  4»bonr.4pod>n>4-V<(*pi«Cfica<v^uU». 
iOi  huiusdt^aetutaUlatptccidjtnuoocm; 
foluir  c^i^tKUdc^nnraiui  eiua  «Of  u^t<^odi(ic 
tenuit  uoniKkc.ipbo^  cui Ivlmriad  c)a3docft(criiu!^ 
i)OiUta>  9u»a.pc>iUiri4CiJliu«  fai^Ni  £a<^o>aUcno> 
quam  in  UipU*  vji>  (f-  |uu  litOydv  !•  ad 

VcUcMcum 

Teano  liumobuconcXunoncalocu  TibivcndiOA 
rcquandopctaducriecium-iTbn  prbbfttqc  contrario* 
ooiccustiicx  paifeTua  probaret  veram  poflcilioiMaa 
}pfiu»rei V tquu  cuiauir  ^«h»coh , 9c  tcininarilunr 
dum,  &iimjlia:namtuAC^luuoncpcofioni5Qpob 
Aaotc,noa  dtccrc;  ur  po0c0io  piQbMarex  iatccc  pciv 
iiotKln  rcc>picnti>»v(placuitlLanifniiMnd«c>quon)a 
contra. io  veracAiu  depo(kionu.ia6.infi.<icproba- 
^■vei  m tradMictcfli.ibb  au  p?,  vciC^ed  an  in  prar- 
lud  tum  ccrui , ac  Acji^r  A ictin  d(di4)ux(fam  muhcc. 
mi.  i .vcrr.hicxeftaMl.dti  rpi  vcndka* 

..  Cuiw.  iiinirarioms  ratiociUnS  cxreccptionc  pen- 
2}  lioni&  vcxq^gnbOcuuf  coiulud^s  pu>batio pon'cf» 
^onisrtun»foiuc<iilbJpieriaci,qui  non  poifjidebaf» 
rcdpM.mmi|or^potiui>«p  lblucr>6  dctinuem  , &fru* 
dukj>ccpci»uh&iv.  venumite  cO',quo.i  qui>{b)uiflcc 
mfiputUispcrcQptflctc^uam  colonust  V( clegamcr 
«iixuArct4u.dd.qui  vmuerias.  V r . dcacq.poit 
Cbr.m  d.C4X^i<4>A.o.  lovoLa-  cx  qua  iuiunune  rciul 
lacdcindc  pr^tumptio  puilciUcnu.  cotra  qui.  pretu* 
pnoncmicUi  admiucnda  em  probanomeontra' 
iium.ctrmm.  vt etiam dodcaniinaducrnt  vbi 
Cupraattusiftc  ibluendtincrecbcnocd  poKcGjOtue 
que  aAus  immcdiat;  poU'ctUoms>p;^icmm>quando 
in  tn  ablciuia  rci>  l.prfdt.!.  cum  ibi  notat,  per  Bar^ 
C»uos.if.dcacquir.pot.('cd  Ht  ad  alium  tuicm}  quia 
' peobamr  liU  folunoptoptcr aliud,  ideft  propter  poT. 
icUionein,  qitxprobauo  ppllctUoOis  dicnur,6c  prefu 
ipuur  per  probatione  folutc  mercedis;  dc  Tic  pf^likn 
ptiucfoluuoivcl  receptio  pcUqms  pbat  policHion^» 
queprefumptio  tolli  porci^per  aiiaitt  Pi^ctumpno- 
Aempcrgto.inldiuus.vert.cxinjmiri.  ft.de  iiiinteg. 
7 rclU{.<.]uamifcribcnubus  ’ communuereiicrccep* 
umtdftarur  Cur. iun. in cQn(#;i$. dominus  Bencdi* 
^us.nu.6.  iSc  muiio  fortius  per^Uas  probationes/ 

, Quauolimuaiurcoeiufio.vtnorx  procedatipib* 
21  luoonc  t trjbuioium4Um  ex  co.qtiad  qmsproccib 
ipicmbuiand^robamrrci  poiTcUio»  vi  cothgcrceft 
cx  (cx.Ui  PAteuuus.C.dcadlio.cnip.vbiid(»(p(en'e 
no  Bar.&  Bal.&c6iumat  tlliibriftmms  D.uic*Card. 
Aib.mAiisluaibtapoaib.adeuddtcx.ricquircvIde 
btsSoc.icmtn  cdi.ao^.duficulras*  fere  pex  tor.  vola, 
conlulcsctra  B«b.  ineunt  X4alludauera<n.pcr  tot* 
vo^ j.v bi cuHttarnim  kntue  vidcturi{X}ft  iiuHtae^ 
oiodcns,  quoci  Onusibtu^dr  tnbutgoi  ipc4iat  ad  poC* 
iclioicfn.dc  poiTctlbc^  (equitur:  vnde  li  rcpcnauirali 
«psem  IbUiiUi:  mbgmnuvcl  coliccU{Coniix)uirur,vt 
magis  raudncpoUeUionis  quam  piopctctatis  peCUt* 
maniuatdabcofmQe  fadtmi.  pcqua  rcqnonia‘mc 
mini  mcaliatluisloeisrmiUarradtdiftbtid  clrcohic 
c^rca  id  oou  infidodcd  ad  altas  tranlttum  fade. 

.QtiiritocandcmlmmoiVcmnctimmopcn(ionis 
a iprobecpolfcllioncm  f quando  lolutnk  pr^edrnte 
tirulole^utiooaduanstbTcnduiT)  dotmhiumrcu  rfte 
lotcmcmat  quqdatu  ftda  tradtpo . Iceus  vbi  prihet- 

pabccrpio6.igir  (oJqnq4)ci>(u>dis  lideetrus.ercniin 
Cii  multis  dc  caulis podq  iubn  p&iio.Uuc  ccnlus.ia^ts 
24foiutt6  inuiminaca  o6,fbasf^clUo&erci.  ,p^tio 
.a.dubiaj&:  genicubs,  ixO  c^^dii>  q>  dcKrminauim 
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A^.in  c-bonf.  o.  i i-taCi§ 
^.«ip.vct.niiii  f rocutJiionon.,  i]«a^^l.qui  in  Kc« 
dcci  jiiaduertu»  04l.^id6IC|,tl^c  olli.{>TOcont  vbi 
iS  dcicnninjim  dic vjciuin  | que  pci  Jooguni  tcnipiu 
aheni  tuduccic  ccnlum^pi^iu.  il(i  lubicclam.  ; 

, Seaco.liiiiiCada(^>vi  vera  Iit cgcioilo. qfi foliicn] 
adieitia  podcirioncilliusrci.cuiusaaminc  Idiuif  pea 
licMel  (}a  Igluctirdc  madato  ipliu6  polfidciis,  vt  dp- 
cldpu  Aor.a  Butr.in  d-C4:u  vcmtiotcol.  pcn.fub  no. 
Ij.tcrpqnq:  vltta.Tli.ai<;ibiddmo^nu.^.vctiiih^. 
pc.de i^tn-Cpoiiai.qui  Antodcquii  R.iin.icn  in 
4ip.nugaift.ui>.ia.'fol.i.&Socd'cn.incdr.a66.iaci 
quVvctqi>coi.S'a.i4.vcr;qa>niniorolutiopinooi9. 
voliz.*  tcxiri  4>l.qt.auis.$.(l  c6dudor.tf.de  acq.  poC 
DcUuiatur  hpe  limiiatio.  vt  quldo  foUiimcpcfio 
37  madan»j)limpc>Uidcm>5>  luuc  f acquirte  pollcilio 
non  Mcmpoic  inilus  de  rcfpOdcndo , Icd  a tempoip 
aqualia  tclpOlioois  ipiiu.  pefionis  ;ua  tentu  Butt.in 
dx.cu  vemllct.col.pen.iqbeo.nu.  i;.  vcif  & adu«(. 
tc.pct  ca<qucno(.lnnu.iac..cu  aoUrii.de  coccUipa;. 
t)eo4ideroiudic  mtelligcndacfle  notata  ipc.inter  di, 
icAos.dt  tid.milrmn.de  in  c,auu  Beuol.dore  iuX.. ; 
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Anpei  locdtionemprobctur  poffiillio.,,^ 

i y M M A K I V M.  »;< 

■ • • Ut. 

I Pt^t^o  per  fitrpUeem  ke*tio»em  non  probstur.  Rni/$ 
rtidnurjtu.x.  ~i 

> Po^^hpteiocattonfmpr$b.ttMryfMJVfJotfltrahcdiiO» 
nemtntermenJtper^iowsfoiMtt^.ljrw.nn.^y 
Eliatn  fiHon  o>nw%ski  miosma  pars  fruiluum  ^pen» 
JioBisnombnjhUifafit,  vtibidtm  nu\4^ 

^ Pffioni/undt  tfmp*rtiptt.,feu^bm  eius pernpen  k/utetm 

6 P^dn^tivtreHietttrr , tfui pire/prt/rm^sUt^tUavti* 

turprolilnfbvolprHatuJua..  * * 

7 Pf^iAert  ifoif  prafvnuUir  fumimm  quando  conAniUt. 

ajfxntJinMf  mminefanamtacoltre^  . 

8 Pemjionem  napimi  a,i  bot  vt  poj/id$re  dicatmr , non  b'a  * 

btt  ntetfU  pnAart  tUuntatstmsm  tondu^ioru  Jolutnr 
^/idCjnrr«.i»v.9.  •*> 

I o L»eahofanit , iy  mertidit  rec^tifi,  proband 

tuamaduirjmiUruu*nnonp^Ji4<niem^ 

I I Injltumtntdpiura  heMtonmfisUipitnt premam  hea* 

torempo^ere.^rur.it^(i.nJf.t^.  ■ 
llAr^utnentiua  a cowmunucr  defeeUnt/bmuvahdumeJ} 
tn  ture. 

i ; Utiifumentn  anUti»a}octtUonisprobjurpo£i£iontmi9^ 
«siorn^  . r . 

1 4 irxftiuwmtofuo^nitkmiiin  sntiqah  prokant^uafipcf^ 

f^ifonept  etut,^m  reeo^nc^uuf. 

1 5 Ufratto/fmHt  nopreAat  itm  pcjifj/ionem , inpraiudjcUt^ 

t*rt^ po^dpdH 

XbLotatiofandiptobaipt^e^ontmiatJiUffit,  ^.tfuaodovUt 
tra  locanoMtm,eikt  oamh/uuU  nncurntmt, 

1 7 Pbjitjjio  tMsr  tpptrecadm^remy  & Usestorepf  pienepet 

tpfjMioeariomntprvbatur.pdito rtd4tt3ir,mM,i  \ t 

1 8 /fe/LmttmproiaturtntertliQS , qui  tonfinjtrunt  dejenpq 

ttonimu  inter  aluis. 

■1 9 Qcndm^or  non  pep^^at^ft  i^mqn^Hionr  dontm§^ 
xoConduihKBonpoujijMonomtnitpopSdpt, 

Prr  ^^^^cpsfcicnobittadi^n£da<hj** 
V-4 1 1 W i L brtatio.qua  qu»ri  lolct,  an 
nem  probenirpoftcflio.  inquaquidivnooiv  .ut>cU 
I qtiOA  ba^nus  vtdcrioi  trathdcreUiihites.pcri 
plicctqloeanor>eni  nou  poffe  proban  poUeiltoucnv 
VI  coBigcrccft  cjs  nota,  ab  tftiiemnici  m capit.antec 
diic^ospiilO  tc^aaiubu^inBiuotco  vciOpder.d/ 

-uilUum. 
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loftnimeii.iSe  v.t>aliquo& huius  fcntcnti^  viro)  in  me- 
I ^^dfuni  aftcrain  ficscrcrcgf.inl.qui  vnmtTWS.  §.quud 
'pct<5olonum.vbiictib.f£vlc  acq.pof.  3^  Uo^-in  c.'  cq 
^*nbl<his.dc  rc  iud.  Bardniquamuts.  il.  il  cuducion 
^ibi  AIc;(.cQl.i.ffdoacq>poUniMnd.  c<tqterdde- 
dosqucoi  ad  id  altegatCur^n.in coiUi^oJupcf  edr 
froiicrfiain  li.BaUncohflj  /Q.na;btocauciur>  quod 

• 'c'ondiic3or.col,irnu,i.8cicq.  vol.  i.  Domini  Aon iiv 

• dcciCl^  alias  87,  inftrumcmpm  dc  fid.  inl^.  ip  axuiq*. 
Jk'llain.dccir.KX>4tcm  prqiocaio.Alcx-inconr.  ip. 

^ vifuptoccflii.cpl-a.nU-  3.  v<y:l/qufa  per  locationem, 
^.;voh4-f  cl  in  d.ciotcr  ddc<los.nu.S.  Soc-ZciMii  cprtf. 
S4.incau(a qgiraia.col-pcuiDu.i?, in voL  i.kto].' 
icnjQconrpo.vilbprocciru.nu.^z.vol.r.Dcc.ittcof» 
i46,ptotcnui.col.8,lubnu.  i4.Ruin,mCo>nr.  jO.n.u, 
4iu,X:?.vetf.pr3Mcrea,eji  quo^ol.5.  & incohb47.  hu. 
^.co,vol-v.Goaad.inconf.94.col.vltanlUvcr4';.itcra. 
quodcxirancUs.  KcbutVin  commen.  .sd  coniU*c«^ 

^ Oall.toin.j.ubdc  mater  .poUcCih  picxhnu-ic^.yvi^' 

tamcnpcrlocaiionem.  Nar.iifconli  42^.iili< 
P-Arnbronjnu.(d.vcrf.h>nccftvoi.a,.pc  Mtiirtocb.in 
poiniiici>,rc«Q5.poO'cf.rcmed.  57 1. 

: 3>7  Cbius  rei  illapoteil  ^dduci  rauaquvlocaclpl^cri 

I p6t  dc  re  aliena, & ab  alio;{>oirciTqd:qjf^Vo.Cdp^.6c 

• i»c ncccflario  non  probat, vtobi'|;ruan«  Fi£Und^cap) 

,,  . intCrdilcd<5,nu.8;&tbi  imo.  na.l6.yeridtcmnp.5 

l . ..peradum  locationis  r&  i,bidcyn.pndshis  Aps-d  Bu- 
I r ''rWipnu.^i.pccccuhvvcnerabiiisdccjrciiptiQ.c.b.Qna 
y ^.^-ippidla. £cpfr^.(kin.' ,cb  Bcrtordus.derciuilic; 

I -kuan'olocolimirabiscQclulipi)c^vtnjdptoccdar'i 

f >■  puandotmqcujnllruiftcqtplocatibatslaafipioba- 
i ■ ■ j turenaDiJiailamcflcfoUyjpoecbppcntaj^iipnjsJ 
j flamiUisdupbuscOnQurrctibqs^xb^tijr^Jircdipiita 
k ‘ ; (pr?tcroi»uicsfcr,c:  fdi|osauth«cs,qui  padim  dicjis 
j»»..  in  lucisid^tu>anr)lui'au’.huiritatc  comprobanirgb 
f ' 'i  . in  i.qui  voiuer(as/$. quod  pcrcolonum.  ib  v.eibidi- 
{ * ..  lonu.ibi,idan  forte , colbuus  mcrccdcm  birediibi- 
r:’.  ' ucrir*-tl.dcacq4?.<JiKvbj,6rB7r.vcrf,cxqua  jolmionc. 
!•  ji  ^ l.qdamujs-S.li  condudor.verf.itco)  oppone,  ff. 

_.co.i»(;.dc  Ah“.  m l.quawiammulicr.fF.derci  vcnJk. 

. ■ ..:B.il.inauFh.quaSaA|oncs:col>vlt.mi.  17. val-potcil 
’ ^ . ct«m  probari ;C.ddacrofcecIcf.& in  d.c.iiucrdile* 

f ,/los,col.pai.mtin.  vcff.pctiiidlrumenruni.RoiT},in 

F conf70.vilisxpl.pcn.na,r|.vcrf  3. quia Sbc. feni  in 
, '*  . conpQi.difficul^as.n.u,5.*vo].3.Corq-inpon(.»ojyin 
caufa  ycr(enrc.uu'.d>voi,2.Nar.  in  conf.b72.  nmu.ao. 
,vol.4.ac  prius  co. Alex. in  confio. vifpproccnu  intet 
Fcancifcutn.nu.B’  v.ctf.  noa.probaturenan\vol.4.5c 
,,  - .incbnfri8.racaula>dclitcmtcntcimcr  Ant.agenr* 
/tem  coKvlt.nu. 1 9,vol.a. vbi  clarc  tenet » quod  & (i  j> 

• locationem  (biam  npn  probetur  ppifcrfio,  tamS pe*^ 
locacibncm,6c  pcrccphonem-penijonis  liuiul  vtiqnc-’ 
prubcnir.  quem  io:)uituri|lj(adecl'ar.and6  Aiftift.  in 
dccii.  jij.nu.r.5c  a.ad  idem  rdpoiVdit  Au^ufl.Boro. 
in  cpnf  94.riu,8.vpj._i.ybi.e,\  adu  lpe.-ui,onis , fieper^, 

■ ceptionis  mcrtcdis  probari  poliVflionc  Hllqvquilo- 
’ , cauir,&  pcrccpitihicltiS)  ac  incrccdeipt>uduu,con- 
cludJr,  adducens  ad  hoc  probanduplureS/ rdc  volnic 
It.um.in,coid.rd^.paL’nittcndum.dft.nu4oi  volJ.pi 
,conli47.in  ciufa,&  litc.nu.4;ypIVi'.Ioa.Ignc.in  repe. 
'd^.nb  aiiasjcx  l.ncceilario  par^-theip.  aouiflinic.nu. 

♦ . I ap.fub  verf.&.Yltcriusdic.  If.adicnaL  conlblt.  Svl- 

• lania.fic  d«'c6ircftaturSoc.lcn. in  cbnf  ig6. libati 
- anJmo.mprin.vol.j.qncmrcfcrcdovnacupluribus 

, aliislcquiiurdodiflitnusBatthoio.BcrtazoLmcbf. 
ciuf.  Miu.<k).ycAicxlocatioKecnim  vol.i.vfarplurcs 
‘ • c^icordcsall<%ac,(St*communcmdicit<adidcmTc- 

V _ . ipondit  lo.  Baptifta  Fcner.  in  conf.  220.  mandatum' ' 
'*  , procura:.mjii4.vol.Ji&inconf.jiaiin.c3nladcBat* 

; • ia*ont3usaium.7.volum.2.CaIca,thcbhf.42.PhrJi^i'' 

,<•'  ; ‘■  dcB£mfamis.n,4.v;erCtx^bailohccmm.id6q;dodc 
Iv”’  .^/it.pdaxiifinjus  D.  Vincetius  dc  Franchis  in  decif,  - 

,*04.nu, 20, determinas  ihq^  ao, quod  quisiocctrctn 

■■  ■ ' • . 


finm , condudor  r&  ipCi  nxtpncat  uoqrinc  iocatoi^i^  • ;b 
firtilcpcr  colonu  pOKfidear,  piburlic  poflidercpbr#  ; . 
recipiendo pcnriencs,4)u;tfiui4fmAus pbildlionb:,-'  ~ 
,4  etiaiinon  ocs.fcd  aliquostimhlnnbtccipiat,yt  ' 
peteundO^nu. ) liVerflocArtoneSthocidclatc  copro- 
.bat  Q.ibr.lib.  3\COHc1.iit.dcibcat;c9nd.4«nu.-2.  Hcq  r *• 


J id^mpum  alicui  t videri  debet  t cx  co^  qu6ilc.ee) j}crc 
Ibiiitionennaui  pcn(ioncfundi,'Guedoqn)^it  paci- 


•V"-. 

Jv^ 


t 


pere  frudiisHlaru  rcr uim  pccptio  aut  ftuciona  c x 
do(itppnidctc  ftindum,.vrprobatiiic.cmn  yencra--' 
briis rcMgk).domil».& inLh]iusfa>$'>dmi,il r-if.delcg.  , 
6 j;vbiprpbaiur.<piUcdicaturpbHidcrc,vttdomifuis,'  *. 
quipet.cipicfbi^^usiSc  iUi^\'titurptoUbiro  luic  volii  , 
i4Cis;qudsco<\{c.x.  jd  id  adducit  Barb.iu  cbnn/o  pcc- 
clatb/ctibieMt.cbl-^-fubvcrllqujnitpo.  vol,2~  . 

'Ampitaturhachmitatio,  vc.aiamlocu habc3)i, 
^quarid6conducForfail'CTuit,<c  colere  nomine  loc«ct  ' 
nsmam-dc  tunc  ptobafbiq)  cbionus  laborauer-it  nOK' 

" locatoris  xdicinii^probata  podeilioeiufdS : idcmquif^ 
^optime  conitarc  poterit,  per  con6;.irioncm  rpliusco-  , 
. 'duclori^vrcbn{uitmrd'pondttSoc;ren. inebf I t.ia 
saul*dom)n«Carlicrinac.col.i.iui.4*vciltinlaova{.' 
^a.volj.ctconf54;viftbtcuitatI6nc.coi.^.n,  i t.voU  ' 
4.quem  icqiiitur  iVlcnoc.in<J>q.22.tubnu.  37i.  yerfi. 
Nem  quando, <Sc  ante  cum.PariCcolU'.  107»  labocioU 
nu.2i.vbiari^idconfirma^,v'ol.  t.  - • * , 

$ l E.indchinitationCdecljrabiSjVtf nohfirntceiflc-j. 
'39tbbarccopnlauucpcnGonispccpnon^.<x  Tocatio;. 
'ni.s  ede<^uariond : (ed  fati$  iicaltcrnatibe  ,pbarc  Ibl^ 
Jttcnt&peiionc  poBiv^tc,  vcl  polTelliouS  vacare,&  ilc 
ni  t\il  lefoftap  locatio  luGibrtita.nc  cffediilr  Vt  Icnlit 
Glau.aScil'ui.ind.l.qoamu.is.§>ncoaduA>col>i.yan 
item  noc. tf,d&acq.pod'.au  adhawt.Cabr.  in  d.conr 
clui'4r  nu.  S.ycrf.  icproptcrca  docl.  5c  fup.  nu.7.in  2» 

. a.inpfiat.ybi  pjures ad  idallcg.vndc  dicebat  Cotinin 
cohf.ditnprceichcidifccptatione.uu.tji  vol.  3.  quod 
yerun/nun  Videatur  id , quod  ii>Cupcriotri  litnicatio'* 
hcdlxunasjintclh^^q  debacjqn  jjtbbatur  dolonum  /■ 
dctincrc:nain  liptobet  locatio.&condudoris  dcjcn 
‘yarioicu^ioc (bib  prob.uur  poflcilio, pcci.qubd  mco^  * 
\ ff.dcacq.poff.vndecu  Dod-dicquti  ^f  crfcrlutionC,? 
receptione  niaccedts  pba  t policfsib.funt  ihtoilig^ 
di,  eifi  no  pbcidetSiatio  cddufkttisnta  Gpr.  ybi  liip.^ 
p CuuIccUratiqnipmrtinbtvNcwr  refrag.iri,idqiS 
, fclpunlun]  cIl  3'Ruin,in  cohli  t 6 1 .nu,2.1'crli  nec  eri» 
'Oblla  t prjtdKb's.yrJl.  t .quo  in  iqco-concludittquod  fi 
ldc.inofadiiucrlr;&  probetur  iUiuscdeciuatiQ, no 
tamen  lu»Hciat.n»fi:5c  tcAiam  cocurr.aislioc  cftiiuctT 
ecdisibiunonem  fa^m  luiBc  y-cuiusdecurminacip- 
qifelubrenbitGabrici.iacUcoq(:lul7<{~QUtn;'x^.verr»'‘' 
: ijqirico  liiblimita/  ^ 

: / Secundo  limitationem  dcclarabi$)5C|iynplj;jbb, 

16  v.t  cti5  procedat  contiat-tcrtium  1 quinbn  po^idcfr 
narn  & in  cuni  non  potjiiddntcm  inBmmauu  ipcq.f>  ’ 
rionispipbat:ytNictaetur.Ru«uneb4d,i4.  num^s.  . 
, vcr.lcd  prxmilsi&V9l.4.quo  in  loco  cx  fent^a  ArCt. 
ind.l._qnlvnluerIas;^quod.pctcQlonum.'ft.4<Jacqq.  i 
poinhanc*cfl’c  ^ epihmuncm  opinionem  hnnat,^  - 
• decadem  fcoWick.Sbc.lcn.in  cqnl^Qd.hbcnti ani-  ' 
«no.!Tu.2.voI.?..motusaUthoritatcou{<i.cm  Atet.pr» 
.;--ccptoris,m  cadclnanfitlcntcuruip<cnictB,qi.iacd“ 

• lil.>43.nuus.voI,4;'SciniCon(jj  i]$,viia.nipi  i.ypl.j.ac/ . 
lilat.in  d.conf.i$7.2.iub  cpd.nu.20.voi,  4.  vt&alijsid 
CQnpboracGabr.in  d.eoacl.4.  nu.  j.vbi  inrcUigir  gl.. 

■ in  d.c.cum  Bcttoldus.in  vcrb.iur.  dc  tc  iudic.  qux  yi- 
s ' debatur  aliter  fentirc  ibi,qata  paecpti^.pcollonis,  ’ ’’ 
S'  Sccundolimira  principaliter  conclutionfi^ytiioh  ■ 

1 L habeat  lpcum,qaa4)do  plum4rcpcaUtiturl.bcatioi}u- 
v',  inllmmciKa,quiatuncex  his^lispoBcisioprobattic 
.Iccundum$oc.femincohf.l87.  in^:pnt^oucffia.coly 
4.nuIn.,ld.vc^fconfirlnalUurpra:mlfl‘a.vo^um.  2.  cui 
adhjeretMcnoch.ind.quaell.72.nunT.57j:.vcr.dccla^: ' 
situticconda.  • • ^ 
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Ti  ld^iicaraiionctnonvMaur«Ticnfi:niargu«ndo 
^ communirer  acodcnribus.quodcA  validum  Jn  m> 
re,v(l.ncqu«natalc$.C.dcprobacien.  non  cA  veri  fi* 
mile*qDbdtoi  Acrene  locaiioncs.nid  locantes  cifenc 
inpoflcQionetl)iusrei»quclocatur,V(aircuaaui(idd 
Soc.rcn.in  d conC  iS7.nu.  id.vol.a. 

Tenio  limitabis  concluGonCnonprocedcrq»qa 
1 j conAatflocationcm  ca'canQquatn»quia  mne  ratio- 
ne diiGctilraiis  probandi  admmuue  vcriGmilispro- 
batio,  & ccaTciuc  locitem  tempore  locationis  futile 
sa  polScinonc  rCi  locatae  > yt  rcrponditCallrin  conf. 
Si.incaolaiqux  vertitur  inccrflcuctendu  Patre  coi. 
a.nu.5  verf.patcc  etiam  ex  inAxumento antiquo. Vol. 
2.Dcc.incom. /6  pto  tcnoi.col.5.fub  tuim.d.  vcrf.de, 
quod  ex  in  Arntiieruo  antiquo » & io  conf  }0X.  col.^. 
nu*9-&  fcq.verl.n6  obAai.qubd  non  apparet  •'  quem 
fequimr  Marfiqnng.5ir.ille}qui  vUli  tundarc.nu.a. 
iddm  voluit  Crau.incoof  )4.nu.  ti . q uod  etiam  tue- 
tur Menoch  in  d.  comen.  tetioen-poflef.  remed.  j.q. 
72.nu.  i 74.vaf.dcclaratur  tcitioinqui&siab  hac  opi- 
nioncin  praxi.tecedcrc  dlfTiciIecncyad  idquc  ckac 
Abb.io  Conf.  d4.nu.  1 6.  & fcq.nec  Crauctar  adheret  t 
ui  Gbi  panimconAansconrrarium  alTcruit  in  rrafl. 
c antiq  tcmpo.in  1 1. panicula pcimxpar.  phncipa. 
nOm.  rt. in  hac  eadem  pctmanlitlhtaSoc./cn.ind. 
conf.Sp.nu.i  S.verf.contirmatur.vbl.i.vbi  aic  >quud 

14  licui  per  t inArumcntum  rccogoicionis  inaonquis 
probatur  quali  poflcflioi  vt  not . A bb.  in  c.  aud  i ns  dc 
pr«lcriprio.ita  per  infttufncmum  condu^ionism 
perpetuum  > per  qood  recognofcirur  vera  poOcUio  i 
locatore*  probari  deba  in  antiquis  poQclfio. 

^artolimiiatur , VI  cone Vulio  procedat iqn  ille 
tertius  non  poiTidctinainAnmc  cotra  enmlocatioj 
VI  Pauloamcdiccbamusi  Probat  polRliionc^vc  cen- 
fuit  Artg.Arct.ind.l  quxdam  niulicr.nu.^.  verf  hic 
rcAarviitcrc.if.de  rei  vcnd.acBcro.inconf  4$.  mi.S. 
verfilcindcuoL fccus  ii  icitius  poibdcat>quia  tunc 

15  tln  prxiudicium  ipfius  polTiden  ris.locauo  non  pro- 
bat poflcAionein . ut  premat  gl.  in  c.  bonx  memoris, 
inucrb.unani  provurattonem.de  appella.^  idem 
rcfponditCornciincdf.  o.inprxrentjcliiccpcaiiooc 
niim.4  ucrfdc  Adicatur.uol.i.ubiclatcprobarttunc 
locationem  Umul  cum  receptione  mercedis  proba- 
re polVcAionem , quando  tertios  non  probarlc  pulU- 
dcrc.feu  tempore  lolutionis  mcrccdisi  Se  conducito* 
nis  podcdifl'c,qu6d  idem  Armat  in  conf  1 o.num.;. 
uctC  prstcrcadaro.uoL4.  idem  decedens  emphy- 
(euG  rrfpondit  Kim.lcn.in  c6f.  429.  in  prxfcnti  cau- 
fa.num.9u0l.  i.Ac  ctum  ducui  t Abb.in  d.c.cum  ue- 
niAet  eo!. 3.nu.txaieri.&  per  hocfotuc.de  reAirucio. 
fpoliat.Bcro.tnconl.4p.nu.2.&  ip.uoU^.  Calcan.in 
cooC^6.nu  s ucrf&  lkctdicamr.Bcro.in  dccif.ioy. 
nu.  I 5,6l  in  decif.r  }p.n.  ).uerf  & pro  hoc  facit  Cain  * 
peg-iH  tnd.de  leAib.  rcg.  i4o.ucrf.  7*dc  quampluxes 
ahi.quos  coogem  Gabr.in  d.  concluf  4.mhy^ 

Oltinto  limitare  potcnscocluAond  non  procede-' 
i6re,qn.iliatadmjnicula  ConcurrcrCtcu  locationcmt 
11  ultra  inArumcn(uu)  locationis  probaiciuhcolonA 
laboralicnomine  locatoris,  quia  tunc  piobarctut 
poOcino . iqxta  fenumiam  Hait.  in  l.ad  probanooC. 

^1  *i  d*c.i  hter  di  lcclos.col.6.nu*3rUctl.if  em 
Kcusde  luiinAr.Soc.tn  d conf.  1 1 .cohamu.  4.  uof^. 
inqaivnsibi,qu6dobi  probaturi  qiqnis^xnrpaucric 
potkUionciUiiimdo  in  Arumento  locationis,  piobc- 
mr  poAclliO  idclndldpot^,q^ttoacunllI)^ltfufh£• 
to  locationis  cAcr  prob4tapcrccptiofmduum,ut  re* 
l'poi\-Ut  Rom.ioconi'.70.itiijsthcniaic,dt  quyAionc. 
col.pcn.nu.ij.ucrf  tcrdo:quia  hocid^onlimurut 
boc.fen.ih  conf  iSi.nu.  4.ucrii  namquoltbetuol.}. 
^ aXum.ind.con,r46koj.8^.nu,i  3.  uert:  pnricrea  > ex 
quo  uotq-ubi  ptopicrca  dicte,  quoifubi  cum  in  A(u- 
mcntolQC^tiofuscoucturat  fauib  poAeiliou^i  cca* 
fcauir^bata  poAcUiOtAmdcquiddiaiTcmcrcGuo 


conf.5acol.').num.4|.ftieq»Vecr.5t  iu  hocanima^ 
iimac.vo!.i.ac  Albrinconf.  omi.^af  ^ 

Sexto  limitaoda  eAc6duGo  y t pr>6cedar.  quancA 
iTad  tertium  cxrrarieumdccus  quoad  ipfcBtcomrahS 
tC5,imcrquosvt’qj  polfeflioPiobaiufper  ioa.inor)fl 
Amphce.vidcicrminarumdl^  Dominis  Rotsind. 
dedf  i.aitis  87.bc.de  Ad"mA  ina  nriq.  quam  dcciAo* 
nem  probar  PcUndo.tmerdilc^6s.col.6.nu.8.vctG 
Icd  inter  Lpip5comrahcues.SoCiffcn.iQd.  confi  lotti. 
y.vcrf  pFStcrca  inrcr  partes*vol.;.&  in  d.  cdf  Ssxcej. 
pcn.nu.S.vcrf.  tamen  contra  c6dufloiem  vol.  i.afle* 
rens  itatlcbercinteUigi  d.c.cum.  venCmbilis^le  rdi- 
giodoini.  eodem  mc^ocActiam  declaranda  dccif. 
Bciiam.)oo.iactp.item  per  locationem, non  probari 
poGcAloncm;  quiaintcihgidcbcnvi  procedar  1 qui- 
tum adcjtrrancOs.  non  aui  quantfIadipfosc6trah6• 
tcs,iaterq^os,vtlam  diximusiprobar.hocidcmscGt 
Bal.in  l.quidam  in  liio.in  A.  A.dc  coodU-  in  Aiiur.  vbi 
is  yqluitxihmutprobareinrer  illos,  quicdnfcnfcnint 
dclcriptioni,Qon  inter  .ihos,a!iepar  d.ca  p.inter  dilc^ 
flos.ionuens,  eandem  diAindionem  Aeri  debere  in 
locatione  > pcrindcqubad  condu^orcmj>rubarc» 
ve  eidem  id  pUeuitin  d.l.quxdam  multer,  if.  de  rei 
vcnd.vbiiSc  Ans*.qu  j.3cidc  Ang,ind.|.quamui5.S. 
A con  Judor.vctCic  c6cludc.fF.de  acq.  poG*d  quibus 
non  diAcnAr  idem  Soc-fen-in  coof.s/6.in  caula,qu^ 
vcrtir  cqi.t.poAnuhi.  i.vci^cfpondco.  vol.a.&  m 
d conl.  1 06  nu.i.vol.;. Ri^A.iO  d.  comme,  ad  eoa-; 
Aic.Kg  GaU.inira^dc1ftatcr.  poflan  prsfac.  nu.p7« 
vcd.9acquiriii4r.toih,oi.Rum.ind.  coaf46.num.T. 
yccf  prsiciea  in  A.uol.4.Gox,tn  d.c6l‘.5H.aD  lUuftrii- 
limisin  ii. vcr.iicin  quoad  extra ncosBal.  indc,cuih 
vcnillci.cql.2.  \ crf.  oppono*  sT  pcricccptionen}.  de 
r^i.ipol.  vbi  etiam  AbbcoL  3mu.i  a>vcrf.&  pcrhoc 
folue.ac  141^  per  Tiraq.iii  trad.de  iutc  conftirari  ter- 
tia partc.in  prima  limirationcmu.ra.  verfaamepro* 
bat.HicronXiab.m  confi  1 .in  fpecie  propoAra.nu.p. 
ac  lo.Bapt.Pom.iotrad.dcfpol.lib.ix  14  mim.8s. 
vcrf.per  iiiArumcmum  locaiionis. . 
ip  Cuiusrei  illa  porcAcAc  iatio:qujsf  condudor  nd 
potcA  tcfcrrcquxAioncmdominiM.fi  quiscon^-. 
dionis.C.  loca,  de  aAcuc  lmo.in  d.l.  qm  umuerlas.$* 
10  quod  per  colonuui.flf.de  acq.pof.item  quia^condu*. 
ctor  no  potcU  luo  nommej>^i  Jere**  nec  poccA  rem 
liiaiu  conducere.!. uoii  fblum.m  ti.fi;de  uiucapU.fil^ 
rci.t.fiinaiipuonc.S.tei  fus.A.dc  c6trah.cmpt.ergo 
uidctur,('c  conAicucrC  nominciliiuspoiridere,  abeo 
conducendo  domum, uol  fundum,  ut  per  Ang.  in  U 
quod  mco.fT.dc.\CQ.  pof  & comprobauii  RcboAfui 
eadem  pixlat  JUi.pS.  uerfraiio  cA. 

CO^  c LF  S I O MCLXXXm. 

A R G V M E N T V M. 

PoflelTio  quomodo  probetur  per  culturam 
agrorum. 

SyMMjiRIVM. 

I *PoJ!tJp0pirefdtHram^niriimprabA$mr, 

z AraruhutinetttrpoJSt^ilfatqutifruiimn^ptrt^ut. 
i TifitidKcnUi JfvUtjfettrramaran,ixtoUisdin^^‘ 
tiaHt  taUi^robMt . 

4 Vruiluuptrctptxonit^ntujArynUpmkaMdKpoff^i^* 

mm  euUuram  commode  dmQf^rartPouR, 

5 *ProbaeuJeJrttfiusperstp^tprMfntttrtn^Jf^tU9i, 

qyiofttndetft  Jundurn  unium coiu^  , ^eur.^id*- 
(Jooir.xft  Concelpomturau^j. 

S DMomeeuttotum  a ^at /uemeuUm  . 

p CiUtura  ngrorumptiamjiptr  nhum  4»//  coluerit  tpfobM 
poSifyeum^, 

10  Tcjm  dcemiyft  oidijfi  soli  sgrum  aomieii  emoipoffijjioni , 
mtmo  ppdfot^  . , . . V 
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^ turam  aj»roturn , yi  (i 

curaacrim  tmam  fcminaii, arari,  & cwi » docet  infi- 
goisgl.in  l-j.in  rerbofiniarar.Cfini.rcgud.vbiBal. 
ou.4.eam  rumincobrcru3damdicir,ob  id,qu6d  pct 
didam  agrorum  culturam  poflcflio  probauirictiam 
fi  dc  redditibus  non  confiet,  eadem  pro  valde  fingu* 
)ari,&  apprime  notanda  adduciti&  Icquit  Atct.in 
ficitaq:  col.s.nu.7.Inft.tit.  deadio  vbi  admonet  id 
obieruari  debere  pro  articulanda,  & probdda  polTcf- 
Conc, in  cande  dcfcenditfnTam  Bal.inl.arboribus./. 

nam,&  fi  agru.in  prio.fi^de  vfufta.  & qucmadmo.qs 
Vta.vbi  ex  eo  tcx.coHigli,qu6dtar3do  retinetur  pof- 
feisio,  licet  ouis  fruduinno  percipiat,  que  (equitur 
ibid.  Ang.in  S.deilio.vtjrfin  tcx.ibi,  nam  ctfi , idem 
voluit  Alex.inaddit-adBar.in  l.a.C.dcacq.pof.pqft 
iBal.  inJ.indicia;  C derei  vcnd.quoin  locoafleruit» 
quodprobando  meiuilTe  per  locum  poflcirionisali- 

quid  agcndo,iteprobado  me  fccilTc  feminare, arare, 

& colere, probata  dicatur  polTclfio  mca,d.l.  ?.  C-  tin. 
.xegun.Stabfq;  co,qu6d  rccolledionem  fruduu  pro- 
bemquem  refert, de  fcquitur  Augu.Bcro.in  conl.p4- 
nu.S.vob3.candcconcliifion£c6probauit  Lanfr.de 
Oriano.in  tradde  tcftib.fub  nu.  mihi  pj.vcrl.ad  pri- 
mum dic.quo  in  loco  glofii;  aurhoritate  fcquen? , in 
tU.j.inquitpoflclfioncmeoiplo  probari,^  tcftesdi- 
.cant  fc  vidiilc  terra  feminari>arari  ad  inftatiam  talis, 
vclcoli,vcl  laborari.Ritn.^^cn.in  con(.j4t-fi  ride 
pcrcepi.nu.4.vol.2.iftisadhiut  Balb.  inl.CcHus.fub 
nu.i30.vcrf.addo,q>liiflficit.ffdc  vfucapio.ac  Ruin. 
in  conC9Z.nu.7.vo  j.  4.  Campeg.  et  in  tradi  de  tcfiib. 
ieg.340.vcr.6.ac  Rol,4  Val.in  conf90-  iudicimniif 
tentarum. nu.  6.vol,2.&  Mcnoch.incominen.rcti- 
ncn.poiref.rcmcd.?.q.7'-nu.56  j.vcrf.z.  probatur,  ex 
quorum  omnjii  didis  illud  elicio,  dt  colligo  ad  pro 
l»ndam  potreflionem  ncceflano  non  requiri,  vt  fru 


S fefsionis,&  iufium  efif  i fine  omnia  denominari , vt. 

ibi  ipfc  prolcquiturvndc  cxcius  verbis  elarc  colligi- 
^rur,qu6d  illud  vuIrprocedcrcd.'.ta  xqualitatctcin-' 

’ porisin  prxlationc  pofleflrioni5,fcd  datainsqualita- 
tc.proccditid>quod  dicirind.  f.  n.smctfi  agnim.ita 
inter  (e  Baldii  concilinr  Nat.in  conf.  S7^. valde  con- 
icndiiur,col.2.nu.s.verf.  hincelcgantcr.uol. 

Cocluiionc  modo  ampliabis , ut  procedat  etiam, 
9 quadoquisl  manu  aliena  coli  agrum  fecerit , dumo- 
doid  iiomincluofadu  fit,  fic  extendit  Patif. in cofi 
i,07.nu.ii.iicr.faciuntctiamcad.uoI;i  quem  (cquu- 
tuscftcruditifsimus  Mtnoch.in  d.q.  7:.nia.s63.in  fi. 
adidem  rcfpondit  Soc.iuruln  cpni('..i  35.  non  obftanc 
his,col.6.nu.24.ucrf.  i.quiauol.a.ubiait  pofTcftiouc 
prob.ari, fi  tcftis  dicat, quod  uidit  arari , feminari, ud 
alias  laborari  nomine  mco,&  ad  mei  inftamiam.pcr 
didam  gioll'.  in  d.  l.jpjuain  lingularem  uocat,dcpcc 
Bal.in  c.  i.de  comtoucr.inucftit. 
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AJRGV.MENTVM. 

Quomodo  probetur  pofieffio  exfrutauuia 
perceptione . 

s V M M A R I V M. 


4 duum  pcrccpriotprobctur,  quamuis  illud  fit  princi- 
s:lcd  fu(ficit,q>  probetur,  q»quis  fecit  tertam  fc- 


palius;l 


nunari,arari,&  coli,  vt  voluft  ^.ind.i.3.quatn  ad  id 
lingularem  dicit  Lanfr.dcOtia.inrcpct.c.  quoniam 
contra, in  materia  teftium,  verf.j. venit  probada  pof* 
lefijodc  probatio.&  eam  c(Tc  notandam,  vtdiximus, 
ioqnir.Bal.in  d.l.3.nu.4-  verf.  quxroqualitcr  probe- 
tnripoflclTio.que  refert, & (equitur  Campcg.in  d.rcg. 

5 ^40.vcr.4.Secusrn  c(Tct,fi  quis  probarer, faltcru  fun- 
ducoluifi'c,&  fc  fmdus  coUegifle : hic  enim  obtinc- 
> bitiqm  in  pctccptionc  ftuduu  confifiit  cfiicaciadus, 
& vrilitas  poflcllionis,&  liccr,  qui  fcminauit.priuc- 
DCfititn  iiifiu  cft  rem  afincdcnominari.&  (xpc  con- 


1 TruUuum  ptreeptione  pojfejjio  probatur . 

2 TtJUsdictni /t  vidift  'iHiium  p^rclptre  fruiiut  extali 

fundo, probat  T tiium  pojfrdijfi  loto  iUo  anno , 
i Pojffjfio  ex  ptreeptione  frucietum  probatur, ttiatnji  alter 
nomine  wto  JmSius  perceperit,etiamfi de  mandato  ni- 
hil eonJiet,vtibid.nu.i^ 

5 Pojftffione  nomine  meo  ab  amico  acquijita,jt expulfitt  fui, 
dummodo ftojled  ratton  habeam, agtrt  pqfum  interdi- 
. ilo  recuperanda . 

C ontranum , quod  immo  requiratur  ratificatio  ante  ex  i 
pul/ionem.ibid.nuni,  6, 

7 T*ojfjJio  probatur  etiam  ex perceptione  partit  fiuUuunti/ 

^ PruSiuum perceptio  non probaipoffilponem, quando pet-  ‘ 
cepti  fuerunt  furc  familiantatii . 

9 PoJJeJ/io  non  probatur  peratus  Refota  procuratore  tu- 

re familiaritatis, 

10  Po^derfiure  fuotvt  quit  dicatur , quiuis titulus , etian» 

tnualidui  fuffiot  • , • 

r t Vru£iuutuptreeptiononprohatpofejfiomm,quandore- 
f sseraconitat.  alterum  pq^tre. 

1 2 FruSluum  perceptio  pojfefionem  non  probat , quandrt 


tingit, quod  alter  feminar,  alter  veto  metit : ita  egre-  fruiiusadptrstpienttm  non  Sperabant. 
giedocaBal.inc.licctcauf3m,lubnu.30.  vcrf.nor. 


um, 


Jedsxalm  adiibut, quos  quit  tanquam  dowinmfeserst, . 
14P  c^^sio fundi per fidum  infrtfum  r^rebindstur.  , 

r 5 PoJeftioJuadiperaiptdiuM  acquiritur,  quando  ab  alio 
polfefori iu  cQniptSiutruditur , , 

16  P<iJefuQ,per deambulationem  iagrejfum  , iphumfmodi 
aclui  non  acquiritur  fine  animo  eam  acquirendi . 
ij  Pof eftiomrebut  iitfiltbus,ex folovjitipfutreiprobaif- 


taincn.quod  fiduo.&ibid.Fcl.nu.  9-  vcrl.lcdquoad 
ifiudcxemplum.de  probatio.quibusadhaixetTiraq. 
in  irad.de  prafaip.in  vcrfcontinucIz^Lj.ver.ncqj 
taincB.antccutn  Baldum  fccutus  cft  loiiniii  c6(ij  }. 
in  hoc  iudicio,nu.7.vcrl!  & idcnuncflcdu-vol4« 

Cniusquide  t Baldi  fententia  videtur  omninotc- 
pugnare  ei, quod  idcmmct  Bal.volmt  in  d.l.aiboiq,b.‘ 

^nactfiagftim.nu.i.ff  dcvfufir.&qucmadmo.quis  _ ^ . 

vtat.&ftua.quoinlococlcgatcrquasii,quiti(ivnus  t p|»^V\qr*  etiam  poflcfsio  pot^cx  t percc- 
probet Ic ara(Vc,a lius frudum tcportairc, vter melius  ^ J,. 

prober  dcpolfefiionc.Rcfpondct, quod  cum  vtaque 

adus  (ir  fufticiens  ad  probationem , vt  nor.  in  d i.  fi 


^quis.  C.  tini,  regun.  ille  melius  probet,  qui  probat  de 
antiquiori  fado  i quia  poflTclsio  poftcrioi  pralumi- 
turclandcfiina. 

■ ‘Vcrumtamctfi  maturius  Baldi  verba  poderentur, 
libimet  non  rcpugoar.ln  dido^iim  c.  licet  cam,co. 
no.3  2.ponit  thema,  quando  duo  probarent  decodS 
pfincipioicmporis,&  fine, 'quia  tucvult,fi ynuspro- 
baui'  (c  ara(rc,&  Icminafic , alius  probauitfe  trudus 
petee  pifle , prxfuaiunllc , qui  probauil  ftuduu  pcr> 
c^tioiic,qiua  io  eo  cofiftit  c^cacU  > ^ vuUtas  poA 


l>gi  ex  tcx.in  l.Titia.ft.dc  fol.  & io  1. 2.  & ibi  Bart.  C- 
* de  acq.pofificin  l.litib.ubi  fcnb.*o£s.C.dc  agr.&  ccf. 
lib.i  i.id2fi*nfit,Bal.in  1.3.nu.  4-  vcr('.qusro qualiter- 
C.fini.  regun,  vbi  inquit  poflelTionE  fuain  que  ex  eo 
probare, quod  fecerit  terram  femiuari, arati , & coli, 
6l  multo fonius  fi  redditus  receperit , & in  1.  indicia 
col.z.fub  n.  5-C.de  rei  ucd.ubi  ait , poircfsionE  ypbari 
per  cflcdu,  puta  pct  fruduu  receptione  per  d.l . 3 .hoc 
idc  aflcructcLanfr.de  Oria.in  nad.de  tcftib.fub  nu. 

mihi  4 j .ucr(^  alius  modus  probandi  traditur.  Socyn.  * 
l^.in  conf.  1 87.inc6iroucrCa.Col.4-fub  nu,  rx.ver.  3. 
& mawiQii  iPbaiujiafikUol.>.C9tift  cbLii  5-in  hac 
- U . (fOIilulta-; 
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coniultationc,nu.4.rol.j.RuIo.in  conf  i6^qaoad 
primumjnu.i  j.voI.4.in  conf.  <>  ?.  in  hoc  iudicio,  na. 
i7.co.vol.4.inconf.9i.inhaccaura.  nu.i  i.voliim  4. 

Rim.fcn-inconf.26j.vifo  thcmatCinu.x.vol.2.Arct. 
in§-(1cifaq:col.5.nu.7.vcrf.  adiicrtasramcn.Inftltu. 
tit.de  a^lio.Dcc.  inconf.400.vilbcJcganticDnf.col. 
a.num.j.vcif.i.&inconf.d?3.incanla  motanum.}. 
Ctau.in  conf  107.  Ant.CofFcri.nunx  .J.Parif.in  conf. 
i07.1aboriofa.nu.ji.vol.i.in  conf.  5.  vnio  nu.  21.  & 
fcq.vol.4.Bcroin  conf.47-ad  cognitioncmnum.19. 
vol.5t&inconf.94.nu.8.voI.^.Soc.  iun.  in  conf  146. 
fubnu.8.vol.i.acR.ipa.inl.t.nu.io8.vcrf.vlt.Bart.ff. 
folut.  mafr.  iriquicns  fi  tcftis  di-vcrir.lc  vidifle , Titiu 

a percipere  fniftus , vcl  penfioncin  ei  lolui  a colono, 
probari  poflefiionem  totiusanni.pcriuta  ibiallcga- 
ta.idcm  Icnfit  Affl.in  cfimilircr.  §.  fi  quisde  nianfo, 
71.  verf.  probatur  etiam  ipla  pHircfito  de  conrroucr. 
inucrtit.Nat.inconf292.Simon.CarcntinuSinum.2. 
voI.i.Campeg.in  tradl.de  rcftib.rcg.  3 40.  vcrfQ.cant 
dem  concluGonem  confirmat , quod  rcfponfuin  cft 
ab  Alcx.inconf  38.quoniamomncdatum.num.j2. 
vcrfcxquoapparct.volum.5.quoin  loco  alfcruircx 
fruftuum  perceptione  probari  ratificatione  pofief- 
fjonis.qucin  fcquutus  cll  Dcc.in  conf.  58.  pro  tenui. 
col.2.nu.:.vcrfnonqui  fiudluspcrcipiti&in  l.fcm- 
perqui  non  prohibet, nu.p.vcrf.  & ex  pcrccptionc.fF. 
de  rcg.iur.qutbus  in  locisallcgantad  id  dl. litibus, ac 
dee. Dominorum  Rot.146.itcm  licet  amicns.icdvo 
luerunt  allegare  eandem  dat.fubnu.  150.  alias.  9-  de 
rcftit.lpol.innouis.  Conclufioncm  quoq.  noftram , 
lua  authoritatcconfirmauitFcrrct.in  confj.incau- 
fa  capcllx,nu.i  i.&in  conf.aoo.mandaium  proeur^, 
nu.  16.V0I.  r.q>,5c  multis  corroborat  Carph.in  confil. 
6j.fcntcnti9.nu.  14.Sc  Icq.vol.  I.  Alcnoth.in  comen. 
rctincn.poncfrcmcd.j.q.72.nu.j64.vcrf.  3. probatur 
poflclfio.vbi  alios  idem  fentientesin  medium  affert, 
ac  nouifilmc  lo.Bapr.  Pont.in  traft.de  fpol.  hb;  2.  e. 
z4.nu.8j.  verf.  primum  autem  cxrrcmnm. 

Amplianda  di  conclufio,  vt  etiam  procedat , qn 

j alter  nominctmeo  perceperit  fruftus;quia  , 5c  ex  ea 
perceptione  fafta  ab  extraneo  proba  t poGcino.fuffi- 
«it  cni m , quod  nomine  ablcntis  poflefiionis  fruftus 

• percipiantur, iux.lcntcntiam  Ripx.ind.  I.  i.nu.  109. 
Vcrf.Icd  tu  conlidcra.fF.fol.mat.authoritatc  Arc.quS 
ad  id  citat  in  d.  1. 1 . qui  notabiliter  voluinquod  fi  s>- 
b«ut  aliquem  nomine abrcntispcrccpiffcfniftus,ai- 
catur  probatum  abfentem  polfcdiflc,  crfi  non  coftet 

4 t de  madato  eius,qui  fruftus  percepit,  per  tcx.in  c.ad 
audientiam,  de  praifcrip.hocidem  confirmari  videt 
ex  eo,qu6d  voluit  Bal.in  fua  difpu.  incip.  Accufatus 

5 de  vi  turbatiua.col.  1 5.vbi  tcnuir,qii6d  fi  amicus  f ,p 
me  acquifiuitpofrdTioncm.pCTcipicndofmftus  no- 
mine meo  , fi  deinde ipfc fuerit expulfus,& ego po- 
ftea  rarum  habeam  acquifitionem  faftam  per  cum  , 
quod  ego  polTum  agere  interdifto  rcaiperandx  pof- 
i^ionis;  perinde  quafi  prxfuppcnat  ibi  Bal.quod  ex 
hacacquifirionc  fafta  per  amicum  fine  m5dato  mi- 
hi fit  acquifitapofiefiio,  etiam  ante  ratificationem, 
& ptOpterea  competere  remedium  recuperandx,  q<f 
pofildcilti  tunc  non  conceditur,  cuius  Bal.  lentcntiS 
lequuius  cft  Alcx.md.conf.8g.nu.  3 3.  verf.praetcrei, 
vt  refert  Bal.vol.  5.acSoc.iun.in  cof  r j s.  non  obftat 
his  col.pcn.fub  nu.29.  verf  prartcrca  pofito.  vol.  2. 

6 Diucrfum  tntab  haere  videmur  voluifle Domini 
Ror.in  d.dccif  9.alias  1 50.licaamicu6.dcrcfti.fpol. 
in  nou.  vbi  habetur , quod  licet  amicus  recipiat  pof- 
fcftjonc  beneficii  ,Sc  ftuftus  pcrcipnat  nomine  meo , 
non  tn  mihiquxritur  pofle(Iio,&idco,fiajnicusin- 
tciim  cxpoUctur,&  de  pofleflione  expellat , vt  mihi 
non  copctatitucrdiftft  vnde  vi,  nifi docuero, qd de 
mandato  meopofleflionem  receperit,  6c  fjphmbi  re- 
ceptione nonrunc  meo  faftS,ratam,&  grati  habue- 
tiiQ|dcih)Aos^cu i idem  apci- 


rius  vojuit  Anr.a  But.in  e.  cB  CfituiTctift  fi.de  rcftittK 
fpol.inquiens  ibi  q>  fi  ille, cuius  nolc  poflidcf.cxpul- 
0 ./usfitdcp6ncirionc,antcquararu  habeatacquifitio* 
nf  rei.riocompetarrcmcdiu  recupctandxpoOcfljo- 
nis  illi, CUIUS  nomme  poftjdctur,ec  fi  pofted  ratifica» 
quod  fmt  gcftu.  tatioeft  quia  illa  ratificatio, non  fu- 
peruenit  tpc  debito  fcilicet,  co,quoilIcporuitpo^n■. 
dcre.'quia  tam  amifla  cratpoftcftio,dcfpoliatus  erat 
illc.qut  ciusnoTc  poftcdir,ficur dicitur  in  l.bonorQ* 
ff.rcm  rat.habe.de  illo.quiagnouitpoflcflionJnomi 
ne  alteriuSjVt  acquiratur  illi,  oportere  ratihabition6 
fieri  i ntr.i  tEpus, intra  quod  oportuit  peri  pfum  agno- 
fcijalioqui  n5  valet  ratihabitio;  cum  ea  debeat  fieri 
re  integra, fccundu  Bar.in  l.fi  vxqr.S.fi  quis  vicorem. 
ff.de  adultc.dc  probauit  Alex.in  l.m  mco.col.i.nu.J. 
& fcq.ff.de  acq.poff  vbi  reicfta  Bafdi  fentcncia,hanc 
parte  dcfcndit,vt3c  facit  incof.izo.vifisacutiftimis* 
col.2.nu-j.vcrf.rcquirinfr  cnim.voI.i.&  in  conf.i67rf 
quoniam  rcs.col.  i.nu.z.dc  J.  vol.6.ac  Dec-in  conflK 
2t6.magiftcr  loancs.col.3.nu.9.verf2.principaIitcr< 
& inl.c6traftus.nu.2o.vctf.s.limitatur.ff.dcrcg^iur.. 
& fic  firma  remanet  conclufio,  quod  perceptio  fru- 
ftuum,  ac  apprehEfio  pofteftionis  fafta  abextraneo 
in  abfcnria  principalis,&  fine  cius  mandato,  lio  pro- 
bat poffeftione,  minusq',*  transfert  eam  in  perfoni  il- 
lius,cuius  nomine  fiiit  capta , nifi  re  integra  ratu  ha- 
buerit,qd  nomine  fuogcftum  facrit;  pcrfupradifta. . 

Er,  vt  ad  conclufionqm  noftram  proprius  acceda- 
mus eandem  fecundo  ampliabis , vt  locum  habeat 
etiam, fi  non  omnes  fruftus,fcd  aliqui  tantum  eflent 

7 percepti  quia  & ex  huiufmodi  perceptione poifcftla 
probatur,mxtafcntcntiamPran.  Ara.inconfSS.  in 
prxfcnti  confultationc.nu  4.vcrfvcnio;id quartum, 
quem  Tequirur  D.  Guido  Pandro.in  conf.24.nu.  10. 
vtaiam  alidsnos  id  attigimus. 

Limitanda  nunc  cftcondufio;&  primo,vt!ocuin* 

8 fibi  vcndicet.qaffmftus  percepti  fuemnt iure  quodi 
familiaritatis,  atq,-  ita  altaius  nomine ; nam  eo  cafa 
non  dicitur  probata  aliqua  pofteffio:  vt  dicitur  de  fi- 
lio,qui  fundu  matris  poftedit , & ^ftns collegi t:nS 
eu  id  non  iure  fuo,fcd  familiaritatis fedfsc  dicanuv 
proptcrcanuliu  ius  in  eo, fibi  quxfiuiovr  probatur  in. 
l.q  iure  familiaritaiis.vbi  Bart.&  AIex.fF.de  acq.pof. 
& in  l.gcnaalitcr.ff.co.tit.  fic  fenferc  Dcc.in  d.confi 
4 eo.  nu.4.  & 5.Soc.fcn.  in  conf.6o.c5fil  ifs  rioftri$.col.' 
3.nu.7.vcrf  Im  probatur.vol.  i.&  in  conf.  1 3 i.in  ptz- 
fenti  cdiultatione.nu.  i .&  z. vol.  i.Corn.in  c6f.pt  .in 
caufa  vcrtctcinta  dominu  Cyprianum.  nu.17.vetL 
nec  ecobftar.fi  qui  rcftcs.vol.4  & inedf  Ji  f.videftic 
in  hac  confultaiione.fub  nu.  j.vcrf  & licet  a pparcar* 
eo.  vol  .4-dc  plene  per  lal.in  conf  6.  fpcfta tifnm9  Do- 
minxNicoliiix.nu.a.vol.  i.acC^zad.inconf.99.in 
hac  cauta  po/Mfsoria.nu.7.vcrf^&  num.  I5.vaf4.- 
Cur.iun.  in  conf  108.  lacratifsimxTtinitatis.nu.z^ 
verf  tota  igitur  difHcultas,q  loquitar  in  fiatre , q bo- 
na fraqis  adminiftrauaat , cui  nuilu  ius  df  quxfiiu » 
ex  quo  iure  fainibaritatis  adminiftrafsc  ccnletfibit^: 

* hapc*c6cm  appdJat  doftrinam,  vt  cttndit  Ruin-fn 
conf  J4.in  hac  lite.nu.t  j.vol.i.&  in  conf.  i74.c6fi- 
daatis.nu.4.co.vol.  i.ac  Ripa  in  e.  cft  cedefia  Sutri- 
na.nu.40. verf  prima  conduf  de  c5  pofscfsio.fic  pro- 
prier. Matin  conf.  502.  fuper  prxfcnti  controuerfia* 
nu.20.voi.  J.&  ante  eu  Alc.in  traft.  prxfumpt  reg.z., 
prxfumpc.z3.nu.6.  &7.  Burf.inconl.p.quoniam.nu- 
8. vol.  1.  vbi  ait  mulierem  mortuo  marito  habitant6 
cutnfilijsprxfumipofsidcre  iure  familiaritatis, nifi 
dusanimi  declaratio  fequatur.  Superiori  limitatio- 
ni optime  coriuchit,q>  dixit  Paiil.conf  pp.Adiiant^ 
agcti.n-f.vcrl.ptcrca  .iftus  gcfti.  vpl.4.paftusgefto» 

p d ,pcuratorctiurcquodS  familiariutis,  o6,pban  pof- 
fdMonc,ncc  cius coiinuationc  p d.l.q  iure  familiari- 
1btis,&  lo.Baptifta  P6ta.ind.traft.de  fpol.lib.2.c-i4. 

vexo  MO)  duimus.  acl^cpb.Ludoft. 

' iaconcl. 
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inconcl.7f.coI.tf.vcrr.tm6perccptlofmdluuni.  At- 
io umcn^tfufHcctct  pcrqualcmcunqueiitulum  etiam 
mualidnm  poflcdlHc.  vt  quis  dicatur  p9(1*ulcre  pro  A: 
f roprio  lure.dc  non  iurc  familiaritatis  pro  al  10  ita  rc 
fpodit  $ocrcn.lnconr.i|.inrigrusdo(il  col.4iiu-  >7- 
dc  fcq  vcHicad  illud  ancem  vlcimuni.  voUi.  4- quem 
requiturNatt.ind-Conr.^ozjiu.aa.  volu. ».  &Ccph. 
inconf.4.11tQnr.D.Glaudiasau.}p- vol>  s*.dc  qua  re 
Mosinfa^mus.  * 

Sccundohmiratur»Vf  naprocedat>quaado  te  ipfx 
I Jt  conftat  alterum  po^idcrc  { quia  & tunc;  pcrccprio 
frudum  minime polfeiTioneni  probat  «vtetii  aliis 
«liccbamosde  rcciptcntc  pcitfionem  altero cxift(te 
in  pofl*cfijone;&  in  hvpot  heli  ao(lta*iu  txadidit  Fra. 
inc.bonxiil  iJn  prio.dcappeiUtioxui  adhzrct  Do. 
Adenoch.ind*  commcor.rctioep-pod<nio-rcmed>}. 
cad.q.aa.no.566.vcr.dcclaratur(ecundo  vbi  ctiilad 
id  citat  Balban  repet.l.Ccirusa>u.i34-  Cdc  vtucap. 

Tcrtiblimitabiscoociunonc^.  ex  rentcntiaeiufdS 
Mcnochii  fupracicloco.vcr.dcdaraturtcnio  |vtnd 
#1  habcatflocumMquandofhj^siidrpedabanr  adcu, 
Mi  eos  pCTccpit>quo  quidem  in  caUi  podeflio  ex  illa 
mdluum  perceptione  oonptobat.adquod  allc|;at 
lacob.i  Leonardisintcrconf.Brunicool'.  1 14.nuni. 
501  .eundem  Icquirur  [oreph.Luduui.iod.concl.7 1. 
col-6.eod.verf  inibpercc^ofniduuin . 

* Quan6dcclarandaeft,vtfacncnnd  ntneceflarifi 
^u^tpli percipiantur  frudosiectam  in  re>cx  qua  fni  • 
dtif  perci  piantur  pcrd.l.Titia, cum  ibinota.tf.dcro- 
Jutio.d.l.tuC.dca<^.pofl^dcd.UiCibui.C.dea^.dc  cC 
fK.lib.ir.red  (tilTiciar.qodd  probct.qubdqufsfcccric 
Idalios  a^stcanquam  domjnus,vduci  agrii  colui  iTc» 
aurquidrimile.tcllcBald.ind.l.indicia.n.5>Cdc  rci 
verxl.frfn  l.t.vbi  etil  Pau.c  Cad.C-H-negundoalio- 
qui  (equermirndpode acquiri  poflclVionem  fundi» 
nifi  quando  lirudus  percipacnrur»  quod  dfcc  sumo- 
pcf^ablurdumA dlcr contra  tcx.ml.)  in  pnn.tt^.dc 
14'acq.pofl.vbi  pcrlbluf  ingrediim  apprehenditur  pof 
ielTio  fiindi.quando  condat. quud  Ht  amnio  polHvlc' 
15  di  immo etiam  nncinfroituperfoluinarpccla  tqd 
traditurabaliopoflenbRpvtl.i.f.n  iuflaim.ficlx^ 
mco-^-fi  venditofc.d.dcaopof.dc  noc.ind.l.i.in  pn. 
4'ecos  afit  quando  non  conlUrct  dc  animoifcu  dc  cau 
Ib  pollidcodi  i nam  tunc  perca»  necpcrtimpHcitcr 
ibdeambulahoncm  in  fundo.fvnqua  probaretur  pof' 
«Teff>Oiiccuduoi  Bild.inl.poll  (cnteDtlam.coil^  Cdc 
sfirAtv-\'  rntirloc.omn.iud.ita  declaiat,  dc  sdrirClaa. 
A m l •Ccl(us.nu44•ver.(^d  tangit  hic  BartalF. 
de  vir«K;ap.Cuioslcntcntia  corroboratur  ex  eoiquod 
dode  tradidit  Ang.ind.1.  Cciros.infinc.  acibideeu 
ieqwimur  Roma.num.  1 1 .&  Imo.  vbi  voincrc>qu6d 
i7poHcirioin  t rebusdenlibuspiobaturex  Iblovliiip. 
/lu^ret.proutin  parcuisrclpondit  Rimu  len.in  conf. 
^iq.au.f.voJ.i.quc$k:quucirunrMenoch.ind.q.7£. 
«u!^d7'verr.io.antc  eum  BalD.indic.l.CcKu&nutn. 
lo(ieph.l.odoui.indxoncl.7i.colu.  6.  vcrf.de 
) vmimnotabilevabmv.aHemhanccflc*  com- 
tf^tycni-opmioncm  inreliigcndo  femperde  ro  ftu* 
mMa;puu  m^rcuisd^clalus  Umilibus  rebus. 

f . la-  j'  •- 

aiclxxxix. 

G V M e'n  T V M. 

f»rj  , ' 

f£xxlauiumtradittone  probari  pofTcffioi. 
‘'ncft!j3c  quomodo.ac  quibus  in  cafibus. 

SVMMARIVM. 

# ■ PofffJtotxtUuium  traditioni  piTib4tur. 

Rattorrddiu$rjbid.nu.^.iXl’ 
a 'd^fJ^JfioprobstMrtxaankUfi^pfrrmtraditioiU, 


0 turum  ipttus  ' 


) ^<>JiffiottchJtapraJuniiimr^KCrmttnklM$om$teiydila* 
Uomtudomo. 

4 Clamet  pars  rudnuutwr. 

5 *P'^fe^6ium  portu  qm  ^^iprelHmdstrtottus  reiapprehim 
diffedieitur. 

6 AgtmpofsiftQTiortenptrandaprofua^ahidax  deUint 

reJUtm»  ad  retnt  quota  apprthemdu  ,fid  ^ tmrus  alias, 
tonttguas,iS‘ suj^arats  , 

7 Acqut^avuapartesqdsmduaftifiturtotumaequijitii, 

S Chuium  traditione  dommiuvr  tl^pofied/so  rts  unjintur» 

tranJlttainactipienttmtdlTCHrMnd. 

9 Dijp^tsa faUa fuperpruparatorh,  ixtendilur  d id^»- 

per  quopraporato^mm fiiilumeO. 

10  Poftejso  ptr  traditsonom  vtiUs probatur. 

1 1 EccUiiapofsfJioiperfradtUQnnnannuUtpstMiieenfttm 

acquisita , 

M CUuium  tr aditio  probat pe^t^wnemrtr  a mohitim^mf 
fub  clauib, continentur. Con*r,ibid.mi.  1 5 -Comal.  1 6. 
th  M^iojienpitx in po^^omm domus , noHtramfertpof- 
ftjicaum  rerum, qua  tn  modo  eonunentur . 

14  Petitio  iimitatad^mnatum producit ejfi^um. 

17  elautum  traditiomtccl^^uaupojitjjioturiu 

HcUitaprobatur. 

18  CUumtn  tradmoiUdemum probat pofieCthnem  rerum, 

quajmb  cijutbui  eoeammtur^  tn  confprUu  ru jiat . 
Contrajbsdjut. : o. 

Fnortatmutopinsodefemditur.  nu.  ii. 
ip  DomuSfOutfundi^Jijieo per  tradiiiontmvtrbaUm in 
(oedpediu  mjditjtnfacqumtur, 

II  Aerium, Apudoeouinamtprfjesetiamjiddeloeoprozi-, 

motntrik^^itur.  • 1 

Verbum,Aj^ed,quandoquehabetvemvtfbi  iCoram, 

14  Traditio in/iru-innitret  domata dnqeueblimtnrtuid^ 
natoru^tsumji  iueonfptjfu  non fiat  ,probai  pojpftoni 
m donata.'I{jtio  rtddtturaou,  7. 

■ PoffemoneraSS';S&i 

rc  cotUc  ex  tex.iT.itein  ftqins  aicrccs.lnibc.tit  durer, 
diuii  Scexl.ciautbus.vbi  Barc.fF.  dcconirah.cmp.oa 
vcdicii  Ual.inl.i.C.dcvetbb^nili.percUuesiiirrac 
ad  poiridendQ.tJ  idcui  eft  gl.ia  rab.de  cooluct  rcm 
feudijin  vab.fuduin  vlibus  hnido.nc  leniere  Grana, 
in  dcc.71  .nu.6.Soc.lcn.in  conf  i;.nu.  h-  vol.  4*  Co- 
u4r-ltbs.varia.rerolu.c.iC>.nu.i  i.  vbicciaprobatidS  1 
1 cncexttiadicioncannuhtdc  birtcb.QcrtraQ.incoaC 
io.lcclo  proccUu.fui.7.  i2.Sc  14.  vbidcclarar.  volu. 
.l.Rcb.ia  comen.ad  conlh.rra.GalUxttit.dematec. 
podctlio.inprxrar.mi.s7.vcrM.acquic:(ur.  tom.|.Sc 
Mcnoch.inc6men.rctincn.porrctcmed]0)*.rui.^69. 

* vcif  d.probatur,acnouiilimeloan.Baptilb  Poma,  ui 
rrada.dclpol.ltb.;.cap.i4.num.i£;.vcrfcx  rradi:io> 
ncclaumm>vbindaullosideni  icDticmcsrcfert»  limi 
leca»quoddUit  Anto.a  Butrioinc.cuinadredccoi. 
i.num.  1 a. ver.  venio  ad  vcrlMcrclUt-i^luto  pollcr* 
p 4ionemtocclcHzt  alias  przfumi  per aacii  oblacio* 
Acm.Sc  delationd  in  domo » co  quod  tlla  antiqui  na 
erit  ligna  propinqua  podcilioni.ar..^.d.l.clautlms>  vc 
dc  nos  ahas  id  mulnsaUis  coaipcobauimus  ia  eddo. 
apS.in  veiboidaucs.vol.  i. 

4 . Illius  conclu  lionistca  ratio  cl(>quia  elaues  paes  rei 
«dicuorurl.fuiidi.in  pnn.lf.de  adio.cmp.S:qu>parrk 

5 f potseiUonC  apptchcndir>acquinuirse  totius  rei  poA 
(clsioncm  videturd-l-in  pnn.tf.de  acquUpol^l'  nl  Ac 
qui  partem  alicuius  tetigit»  totum  cu  viJccitctigiC^ 
IriquitTcebanusrcUrusa  VJpiadnl.  vulgans,  in  pri. 
ff.de  lurtisiiundal.qit^li.$.masena. lT.de  pericu.ft 
commo.rcivcndi.adidcooferr,|qaod  dixcrcDomi. 
Kor.indec.5.alias  15;.  pone  »q>  aliquis,  Jc  cau. pofs.  ' 
6c  ppcic.inaotiq.  & in  dec.  i4.alia$  3.77.  cx  prxaiilfis 
dubiratur.dcrcR.rpoi.|innou.vbi  habeturquo  i a >Ss 

6 |polM!ls<)iiotccupcraadxproruapr9bcnd;.,dv  >etre 
Aiiuinoa  iblwnadiiia  cenifpecfantdad  prebaid( 

quam 


. lofephi 

apprehendit)  fcd  etii  adomnes  alias  cOtiguas 
& in  repararastquia  hoc  videtur  incorporari^pbcndc» 

7 QUod  eh  vnura  totum,dc  ac^uUitafvna  parte  indiui  - 
dua  ccnictur totum  acquiiitum,  fccundQ  Inno.in  c. 
ex  parre.de  rcftttu.rpoliac.tcprobauHoft.  rementia» 
qui  aliter  fentit. 

AJia  quoqi  rationchzcconciufioconfirmatunna 

8 ex  traditione  claniumtccnicturtrannatum  dominiu 

' & pofleiTio , cx  cO)q7  alioqui  inutilis pen^  eflet  ipfa 

clauiQ  rraditiOiniH  ex  ea  fequeretur  dominii  ,&  pof* 
Tcd^oiiis  tranilatio,quod  itid£  acciditiSc  in  calu.l.  pri 
mz,C.dc(ioQLat.  Vbi  cx  traditione  inilnimenii  cefet 
, poflicnio  rei  tradita.idem  enim  procedit,  quia  aiioq 
illa  inOrumenti  traditio  cITct  inutilis.argumcn.opti* 
no  dcfiimpto  ad  hanc ranonem  probandam , quod 
de  cxtcHonc  dirpoHrionis  fadx  iuper  prxparatorio 
ad  prxparatum.de  principale.tradiitDoi^.fin  tub.C. 

9 dc  eden.  vt  tunc  diipoluiofa^a  f fupei'  przparatoriu 
extendatur  ad  id.  fuperquo  pnrparatorium  fadlum 
cft  quando  przparatoriu  alias  clTet  fine  efFcchi . ni  fi 
difpontiofupcrco  fida  noncxtetidatarad  prxpara- 
tum : fecus  vero  vbi  vtiliscftfupcrco  praparatorio  i 
fuo  principali  IcparatOj  ita  declaratio.  Bolog.  in  d. 
xub.C.de  cdcn.nu.i6.cx  fcntcniia  Bart.ln  l.quifquis. 
C.dc agri.&  ccnfl.li.  1 1 .cu  dc acceObrio»  & principa- 
li. idem  fcribithoc  idem  cucnirc  iri  cafu  didx  glofl? 
leg.clauibus.de  in  d.l.t.reTpdditMcnoch.in  coCioj. 
& rcq.vcr.n6  obdar  fecundum  argumentum  ,vol.i. 

Eandem  conclufionem  primo  ampliabis.vr  no  fo 

10  Ium  procedat  in  clauciled  criamf  in  vcdic.nam  qu5- 
admodum  Tub  claue  domus  contincnir.  Sc  omnia,  q 
ibi  cxiduntific  criam  iiib  vede, domus  continctufidc 
«omnia  ibi  cxtdcntiaconrcruantur.ficut  cuclaurura 
ciauis:  ideo  mirandum  no  cd,  fi  per  traditionem  ve- 
^lisquatatur  , & probetur  pofTcirio.  arguin.dtdlxl, 
clauibus.ff.de  contrahcn.cmp.&  Iicct  tcx.  ibi  loqtia- 
tur  dc  clauc.idcm  tamen  debet  dici  in  vc^Ie  t eu  quo 
domus  clauditur, ficur  cum  claue;  eaderatione  ergo 
idc  ius  datui  debet.  1.  iliud.ff.  ad  Icg.  Aquil.  eu  fimil 
Sc  ita  inhancfcntcnriam  rcrpondir>5c extendit  dic.l. 
clauibus.Guido  Pap.in  conf.  7 1.  pro  dec.nu.  s .[ver.  5 . 
priluppono  motus  cxd.l.clauibus.dc  d.l.i.C.jdc  do* 
oar.vt  ibidemfuiius  pereum . 

Sccudo  ampliabis.vr  in  bcncficialibus  pofTcdio  et 

1 1 probetur  aequi  fica  per  Tolamt  traditioni  annuli  por> 
^ccdcfi^claufg.cuiusclaucs  erant  penes  eu, ad  que 
pemnebateudt^ia  ccclefix  tunc  vacanbs:  modo  tn 
aanulus  fit  traditus  per  illu,  qui  dicebatur  habere  po 
tedatem  conferendi ; quia  annulus,  cd  indtumcnru 
otaidcij, argu.did9l.fundi.inpnn.ff.deadi0.emp.de. 
«onini.qux  in  priori  rationcadconclunoni  tradidi- 
mus: dc  itain  hacfadi  fpccic  dctetminaucrc  DD. 
Kot.indcci.t.alias  303.nora.qaod  per  traditioric.dc 
cau.poflcf.6c  proprict.in  antiq.dc  in  dcc.quinta,alids 
1 5 }>nota,  ponequod  aliquis.eod.  tir.  in  anriq.  6c  Bi- 
£gnct.iiidcc.S.anindudus.dcredicu.fpoLcofdi  Ro  < 
CX  Dominos  fcquitur.6ocin.fen  jn  conf  i;i.n.8.vol. 
i.6c  Rom.in  c6f.4S2.incafuprziniflro,col.i.n,  3.ver. 
.ad  hoc  accedat,  qui  refert  Rcbuf.iin  przEttotrac.de 
matcr.polfeff.n.  121.  vetf  qnod  cd  verum, 6c  in  praxi 
.beneti.iab  titu.de  miflio.in  pofTcfT.n.s  5.vcr.  vnde  ac 
JFcl.in  c.cum  aliquibus, coi. z.ftib.nu.  4.vcrf.  tenendo 
igitut.de  fcnt.dc  re  iudica.  6c  Ponta.  ind.cap.  14.  fub 
xi^.nu.  i2j.  verf.  poterit  tamen,  vbidc  hoc.inptiui' 
busagir. 

Terrto  velim  amplies, vt  n6  fbln  ex  traditione  cU 
Ilium  rerum  corporalium  iinmobiiiu.de  quibus  in  fu 
ferioribus  conciuiJonibus  hucufq  locuti  fumus , ,p- 

1 2 betur  poffcirio,  fcd  etiam  mobilium ; f ex  clauiO  cx 
enim  tradiiione,  atq;  retentione,  liib  quaru  cudodia 
mobilia  fun(,ipfarumpon'dIioni  probati , airerucre 
Ang.in  l.qui  vniucrfasin  pnn.ffdc  ac.pof.  Salic.in  1. 
ob  uutiioiu.CrOC  vxorpio  maiito,^dciund.c6C 


Mafeardi  - 

i 3 i-fiib  nu.2.verf.2.quia.VoI.!.vb!  nonnoHis  id  c6Eit 
mat,6c  cztcri,cpios  modo  in  prin.conci.  enumeraui-  . 

13  mus,6rind.CQncl.i9S.vol.i.nifi  tam8  fiiiflfertfpcrU- 
dee  petita  iminidioin  pofTeinonf  domus,  exquaq- 

. dem  petitione  regularet  immidiodomusmcc^taa 
rum  rerum  poffcfnoquznta  ccnfcreturdedciSteani 
. moin  primis requifiroadquzrendam  pqflcIfionC.li 

14  mirita  cnimi>peti(io,  limitatum  producit  cffedQm, 
arg.l.in  agris-ff.deacqui.rer.dom.  cum  alijsin  hanc 
dcdufhs  ab  co.Soc.in  d.conf.  1 3 i-iub  n.p-va.fcd  b^c 
obicAio.vol.i. quam  referendo  fcquiturloan.  Ba^.  < 
Ponta.in  d.trad.defpol.lib.2.c.  14.nu.x23.  in  fi. 

15  Quaquam,quo  ad  primum  huiusampliationisca. 
putsaliam  vifuscdfcqurfentetiam  idem  Soc.  fen.  in 
eqd.conf  1 3 i^col.^fub  nu.s.vcrf.  nec  obdar  q>  eia-* 
uts.cxdodrina  Inno.addufIusinc.cx  parte,  nu.j.de 

"'arbit.vby  nquit  non  ob  id  ptxlatum  poffidere,  quod 
rei  habeat  cudodiam. 

VerQ  hzc  intclligcnda  funt,6c  inrcrfcconciliSdt 

1 6t  vt  procedant, cG  ex  qualitate  pcrfonz,vd  rei  aonij* 
ei  tur  cudodientem  non  cfle  poffefforem:  at  in  dubio 
quando  res  apud  aliquem  cd.prxfumituiilium  pofli*’ 
dcrc.ita  dcclarat.Menoc.in  d.cdmeuta.rctincn.  pof* 
lefrcmcd.j.n.577.vcr.  pofTclUo  autem  corporalium 
mobilium,  & cx  his  habes  modum  probandi  podef- 
lioncin  rerum  corporalium  mobil  ium . 

Quarto  ampliada  cd  conciufio,  vt  non  folu  cx  rrx 
ditione  clauiu  pofledio  rerum  corporaliu  immobi» 
lium.dc  mobilium, probcnir.fcd  etiam  cx  clauiu  Ec- 

17  cicliz  traditione. t quali  poffeineiuriu  Eccldif  pro* 
betur, nam  illas  trSsfcrrcquafi  pofTcfsioncm  iliacum 
iuriG,author  cdBur.  in  c.vlt.col.2o.vet.ex  hoc  paca.  ? 
decau.poncl.&  propri.  ad  que  fc remittit,  laf.  in  1.  x. 
in  prin.nu.p2.ff.de  acq.pof.&  id  probanit  Mib.  in  fuo 
rcpcr.in  vcr.pofTefrio.q.34.  quosrcfcrSdofccumscd 
Rcbuf.iadidocdmcnt.adconditu.rcg.inpfa.  rraft. 
dcmacer.poffcf.n.dp.vcr.infupcr  fi  tradunti  & Mcn. 
d.rcmcd.3-n.  5 84.vcr.6.quafi  podedio  iuriu.£cclefi9. 

Conclufioncin  hanc  intdligcs,6c  declarabis,  atq> 
vna  cum  ea  tertiam  fuperius  traditam* ampliationi, . 

18  vt  tunc  demum  procedar,tndciauiuttradicio  fiatan 
coofpedu  rci,cum  agiaur  de  acquirenda  pof^dionc 
rcru.qux  vitra  riilUdauibusciaufx  continemur,  ve 
luci  fi  quis  merces  in  horreo  pofitas  vididait , fimul 
atque  claucs  horrei  tradiderit  emptori  apud  ipfumt  . 
horrcum:transf^at proprietatem  meteiuin  ad  empto 
rcni.vt  inquit  lmp.in  d.$.itcm  fi  quis  mcrces,6c  ibid. 
^o.in  vcr.tcansfcrc  proprictat8.6t  loan.  Arc.dc 
Porc.lnd.de  rcr.diui.ae  I.C.in  d.l.  clauibus  idem  vo* 
luit  Bar-in  1. 1 . in  prin.in  4-q-in  fi  ff.qe  acq.'pqlkf  per 

* tcx. in  5i.fi  iulscrim.d.J.i.accartaos'  cdmunimeferi- 
bcD.id  fcquiafseritibidcm  Ripa,nu.57.vcrf.;.hai>es. 
laCncmpc  ibi  nu-pi.vcr.i.adde  jiormao.Occ.  fului* 
65.vcr.4.conclufiocd  Ab.in  c.  2.vcc.fccunduG  exi- 
plu.Et  idi  Imo.  n.  j j.  de  confuc^Coua.d■li^3.  vau4, 
refol.c.  i6.n.n.verfdcbctfiquidcm.vbi  D5nuliosc6 
cordcsdtat.6cconfirmauituibd.n.i i.vcr.cx quibus  f 
in  cui*torocapire  habes  difculsdmaxaia.quoniipis 
do  pofTcllio  benefici/  eccledadici  iurc  acquiri  poffit* 

£t  Rcbuf  in  d.  przfat.  trad.  dexnater.  podcf.nu.64* 
vcr.ittm  aduertendu  cd.  tunc  igitur  quando  vpndun 
mr  merces  in  horreo  indufzi-ira  demum  transfertur  _ 
podedio, fi  apud  horrea  claucs  traditz  finticxcra  prz<  ~ 
fentii  horrei  profcdoeufi  istqui  rceepit^ldues  reda 
ferit  horrea, non  acquirit  mccciu  podedionem,  cum 
claucs  non  dicantur  partes  maciG, 'ficu t rerum  fplo 
hzreutium.d.l.  fiindi.d.dc  ad.cxnp.ob  id  non  cenfe- 

1 ptur  tradita  podedio  merciu . Secus  vao  f.  ed  cQ  agi- 
tur dc  acquirenda  ipfiustci,quiein  confpedu  cd,pof* 
fedtone,  ve  domus,  aut  fundi ; na  tunc  acquiritur  pa 
traditionem  verbalem  illius,  qui  eam  podidebat  in  « 
c6fpcdu  ipfiusrci  fada,d.l.i.  liiud'cnm.6c  I quod  ' 
meOtS.U  vcnditotcn).fi;icod.dcacq.pod[i  iu  xnatoni  . 

’ hanc 

' ; “ ■'  ' '■  ?'<  - i 
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hanc^  exteris  (cribemibus  pemirbarc,  fle  ct>Cosc  fra* 
ditam  e-<(ncant,d;dcd4i2t  Rcbut.ac  Dtd^>  Couor. 
rdaii:?'kn  locis. 

30  Qt)3iMu]ua  aperte  i comra  id,  qnod  priori  loco  di* 
ccbainua  de  mercibus  m horreo  tncluiis-nimu»  tra- 
dmoMcmcbniMm  ricri deberem  colpcclii  horreo- 
lum ;u1  hutu'cHeciuiVtinercc->m  hotrcainclul^  irl- 
kanrm  ponillionctn  cmptonsihcct  non  videamur, 
nec  inconrpcctti  rinidcntn  Alcx.ind  1.  i.iii  pnn.nu. 
78.vcrlh.»bcrisdili^cmcrncHarc.lhdeacq.pon'dr.gl. 
authoiitjtc  permotus  ibidedn  verl.quianaturaiircr. 
vcndcdciuiddinonciHnconrpcclu.vbi  vult, quod 
fittsnonlitinconfpc^u,lcddcproximo,qm  potcll 
ingixdi  Acquirai  poiicliioacin-.ug.d.l.clauib.Secun* 
do  ea  ranone  adducitur  : qih  fi. oporteret  traditioni 
elautum efle in  cofpcdu  horrei-  liipcruacanca 
' ofTct  huudinodi  cUuium  traditio  ad  traunationem 
poOeilionis.vd  dominii , quia  iblus  aipcclus.  eu  vo* 
iuncuc  traosterre  voicntisrariscd.d.^.  li  lutleiim.flc 
d-§-  li  vCdituroi).  vr  igituraclustradinomsdauium 
J>ondcratusal.C-md.l.ciauibi:s.aIiC]aid  operetur, 
debet  liithccrc  traditio  facla  apud  hoi  reum. hcct  no 
in  confpc^u  domus.  Pollrcmo  ex  co^qnod  t abum, 
ai.apiKl,poiitritin  d,i.dauibmprxicniiln6innuit.icd 
de  loco  proximo  debet  mtcihgi , vr  1.  penes.  1.  isi 
npiid.tUkvcrb  ri.n.vbttex.dicirdsapiiJlc  hfcvide- 
tutyde  quo  acctonchabci.huic  opinioni  accedit.  Ti* 
raq.inriaU.de  iurccoflit.poUan  1. par.  amplia.  ;.nu. 
S.vcr.cAqb.addudusauthohiare  Imn.PaiuCall.lah 
Claud-Aqucn.md.l-i.in  phn.iSc  l)ec.mcul.)tinu.2. 
ii  >ia;  Innr  Alcx5dntrarionis,quibius  Bar.ic  allcda* 
ruit)  luuentuin  labc^aUaic  conatur , verum  nonob 
^d  illa  lullitur.lcd  ex  his iUnOrtor  ht,ncc deprimitur, 
Jed  claucHcmcrgit.  Nam,q>  Acairfiu  nobis  obiicit, 
certe, (i illitis veibadiiigcntiuscxamincnt  haiicopi* 
Ilione  iplc  nomi  pugnat, Icd  proca  pugnat.dcr  cniin 
intclinti glulain  lilani  procedere, quoad  traditione 
poneltioui^  domus, non  autem  mcrciu.vt  modonos 
diecbamus.^  c.lfiedcdatatHorman.Dct.ind.i.  i. 
inpnn  rubco.nu.6$.vcrnicdtcncas.  Vcldicenducft 
gi . opinionem  illoin  loco  cxpl . dendam  efle  eu  ali- 
ter in  lupr.idi>ltisiuribusin.riiifen^  lenierit, ind. 
llqui.s  mcrccs.3c  ind.^.  (i  iuUciim.ingl.  vir.  vtind.l. 
j.nu.  .i7-  vai.vndcncccflccd.allcucr.iuuRip. icab 
^lluis  declinat  lententia  . NccibiddoblUt  illa  ratio  * 
duin  air,q»  li  metccsc.rciitinconfpcdu.tuhil  opera- 
ret tr.idtrtoclauiiun  ,pdiwlu.j^.limflerim:quoniaiti 
hic  rrxnon  loquitur  d>.  translcrcda  poflcirionc  tcru; 
qua  limr  m iiotrco.qux  non  videntur  y fic  non  pot 
iiaiislcm  poiVciriopcr  conlpcUtim , cum  non  dilpu* 
ic  musde  pollciriont  hortei.lcd  de  pofl*^ione  rerum 
<‘xdh'ntmni m hotico  quxrnnclub alpcddnonca' 
diintyS  ndettadmo  claiiiu  iadainconlpcc^u  horrei* 

fdutmiuopcratur.quia  transiere  poflelOoncmerciu, 
iccc  merces  non  iintmconfpcdu.Qiiod  fi  Alexadri 
«opinio  vera  cllct,icqucrciur  ip  incalu  dictu  fi  iul* 
Ierim, Jc  ind.^.livendiioic, acquireretur pollefiio,Ii 
' rC5  non  videretur  Icddefaali  poflet apprehendi,  qd 
cil;  contra  illa  iiira , vt  rede  animaducrtic  ClauX' 
A^7ucnl-in  d.l.t.nu.ip.flc  ita  tradidere  lal.  de  Rip.ac 
«yaeteri  ibidem  citatis  iii  lous.  Lcuc  cfi  autem . quod 
VUimoohqcit.dedicltnncapud  : nan>ha:caiiquado 
|ctiam  sum  obtinet  vctbi  ^oram,  vi  in  I.  eu  proquo. 
if,dc  iuiusvocan.dtiii  l.dciurc.inprjn.ft.adi»mniei. 
Quod  pertinet  ad  authoritates  a liMqucliocita* 

jcasitarciiuuquidd.dcnosDocund.  tol.  56.lubnu.2. 

ot>itcr  poli  Alcx.iiid.l.tcnuifiopci  tiadmoneclaum 
polKdioncm  nansfeiri , \ acquiti.  cMiam  fi  non  fiat 
tiadiiio  contpVi^U  ici. negamus. uit  omnino  Pau* 
]um  e .i^rcnfcnhlmoUdaioncm,  6c  Claudmmciul* 
cie  Icntentix  fuiflc.  imoinlpccicd.l.clauibus.iaro.^ 
Claudfip^ms  Alexandri  lententia acmcrimpuimSt, 
^ J.l.  1 .!oci5  ijidcm  nuper  a nobi» fclaus>  reprobam 


lanie  idcrnmcf  P.iul.dt  exteri  opinionem  2!. in  J 1.  r. 
jn  veri. qui  pruni  ac  ibidem  fiar.Cuma.  Rom.  qui 

cxirttmaijcrunrcx  traditione clauium  horreornnA 
alifer rrSsfexrim  emptorem  mercium  poficiriuneni, 
quaioTi  emptor  Iciuciif, qua  in  parte  horre  »runi  lint 
merces,  quxquidcm  interpretatio  mctitordelliiur* 
cum, fle  rairalit.nccl.Cd.lclauibuscooucniat.qiio; 
fitcoiituUm  hnllciXiraqucUo  Doi^ortmi  allega- 
tionein; ita  aduerfus eundem  Tiraqucilum  nofiram 
ruetur  fentcmiani  Couar.djib.  i-  var.rclol.c,  16.  lub 
Bu.i  1.  vetfiCxfcrum  AndrcasTtraquel. 

Dedarationeluncitacofirmatam  velim  rcflrirt' 

24 gasivt  locum  libi  non  vcndicetf  in  ttadiiirmcinllru* 
luoiti  rci  donata' , quo  contincturlus donatoris  nam 
Ciiam,  fica  tradiuoncA  donante  donatarioladam 
cxtiarei conlpcclu tuilfc probetur, mUilomimis  illg 
opaaturreidonatx  , fle  cius  porbelfionisacquifitiO' 
ocm.ita  Icntii  Aecurfiin  d.i.i.ia  ver.  fle  craditts.in  x. 
par.gi.C-de  doiiano.iicctin  pnn-cmidcgloix  aliter 
dixcnr  pd.l.clauib  idq;  6al.ibi,flc  And.Uer.inc-i.in 
ptinqiudfitinucUit.piobaucnnt.cuudcm  A^ccurl.m 
di.par.gl.lequutitiinrCyn.Ang.flc  Sal.ind.l.i.C.dc 
donario.  A lac.inl.;.inprm.nu.  12.  verfaliacRiimi- 
tano.ft-dcacq.por.  A7.o.iniuin.  iliiubr.  C-dedonat. 
pauioante  hnem , verfi  fle  ncccfsc  habet.  Alber.in  d, 
l.i.icmiens  hac 'communem  opinionem  cIsc.  linol, 
ind.c.2.nu.i4.dccoiiruccud.caade  vctiofc,fl(*c6em 
dicit  Soc.  Icn.  m coni’.  5 5.  vilb  infiruincntocmptio^ 
nis.nu.8.vcrl'4.ilU  conci  .vol.;4.Tiraq.in  d.  ir.irt.de 
iure  coolli.x.par.m  d.  t .am  pha.  num.^  veri. ficuti, fle 
Contra  Couar.in  d.c.  1 fl.nimi.  1 1 1 .veri. id  vero.vbi  de 
haere  pluctbus,&  Rcbaf.  ind.pnla.  trart.  de  maicr. 
pol.nu.S.flc  Icq.vcri.  ucm  requirunt  quidam. 

5 Cuius  innitationis  ea  tat  io| cil , quoniam  tradens 
inftru mentum, m quo  continetur  iusci  competes, ad 
rem  donatam,  vei  vcditain  tlludiustraderc  videtur, 
&cxeopo(scflIoniiUiusrci  , de  quo  plene  per  ferU 
ben.pofl gl.in  e.  fanc  » de  rcnuncia.prztcr Card-But. 
fle  Bal.flc  idem  Burtan  e.  vcnicns.col.a.cod.tit.dcrc-* 
nueia.flcipleuKt  Bur.atq;  Aib.flc  Imo  inc.  f.ccielia* 
il  a. vUi.petidcn.Alcx.lac.de  Aret.  & ial,in!.i.tf.dc 
part.vt  per  Couar.  vbi  lupia  «qux  omnia  diligcnccc 
iuntobteruada  prodcelarationcd.  1.  clauib.  adiu' 
gendampridirtx  conci. aps.vol.i. 

Conci ulioneptctcreanofitam, fle  proinde reguid, 
d lxUuib.muliisincalibus  limitarem,  fle  declarare; 
nili  hoc  dcindufiru  lartiratnrn  fuilscdcpiehcndilsfl 
abipfilmci-  lupia  retans  laibcnt  ibus  pr^fcrtimarc- 
ccnriorib.flc  a nobjs  in  d.cond.apS.vol.  t . poft  Ang, 
Arct.mii.lcdiflx.nu.i6.vcr.cxquono.  Iiittir.de  art, 
a bi  tribus  modis  imiicat  rei.uUm  d 1.  clauibus.  fle  a 
Fran.  Baibo.inl.Ccltus,  in  ea  parte, m qua  prorcqiii> 
tur  dirta  Bar.concl.v  nu.imhi  Ox.flcd).  fle  in  i.par.d. 
km  7-eonclufinum.78.tlidcvlucap10.cx  ciuusdtrtis 
Jongepiures  potens  haunic  limiiaiioocs. 

COTlCLysJO  AlCXC, 

A R G V M E N T V M. 

iHftrumentorum  traditione,  probari  aequi  - 
litionem  poilcirionis  ,5c  an  ,Jt  quomodo 
per  inliru mentum  , aejnUrumcnti  verbi 
poflelllo  probetur. 

S V,M  M U R I t'  M. 

1 Injlmmentunt  a^cquijkionii  de  fundo  fiiia  fi  tibi  XtndKy 

ijjim  quoq-  fuiun^hffijjiomm  traJereytdtor . 

2 SUitfttutri  jnnuHattt  w/lrun*miuobn6  folutatn ^abeDHt 

. quoq,fo(ecQ/f{*t4m  (mHuUarevfdttur. 

3  Creditor 


5 CrtMm 

^uittnr.  ,. 

eorthntaminpt^nus^cfJSifipTdJkmftttr. 

j 7^un  tnfirttmtnU  ttsitm , ^Jm*  ntkmtpaf^wm  <«- 
ctppvidetur . ... 

6 filici  trMittUim,qnibmt(itmtducitmti"omtntu. 

tifu$  hf  iKtipifntem  tranf/trtftr. 

•f  Jnfirumint^ram  trsdilhai, vtiraifnahirpoJJffttPtqHS 

rt^yrrantufi  rfmijiinr  r j 

S J$^fymtnta  Mc$pkm\  fita  dtim<U  dsntit  e^»fy  imc$M* 
rit,fojftfiionem  mipJhmtrMtiJ^yUJfi  Jt/utevidttur. 
y If^umtntum^nntintys  etiam  (tMyfulamy  dedit » dSF  tra- 
didit, nontroMifirt f>ojifsiofuimt  nteftridprobari^- 
ufidranjtau 

tto  PoftJ^io  ^int^mmptraiiiudiyinorMmoj^orMteu^ 

prolyttur. 

1 1 Prf/(ripth  tentum  anneru  per  injlrumtnta  idioprobari 
non  pcuft, quia  per  infitumenta  poffejseorib  picatur. 
•1  tnfirumenta,attt infitumenti  verbaynenprobai^irdjia- 
iiontm  poftfitomsjii^  ra  tneonJpeihi  ^ytnm  m^ru- 
meKtumtekhratuY,(iXtyrjbid.nuA%, 

Po^t/sio  Ita  dmjym  perenjirummtumprohatttryfiintr* 
rem  ipfam,velip/mi  eomfpe^hfmjUcelc^rdtum^ . 
l^Infirumentumetiam  babem  verba,  & afsis»auitifi6pro- 
bdt poffifionniL^. 

l6  T*ramitiaytX<ou^Slutrtiyvhieini^fefiioaffignatur, 

operantur, vt  vera  t iSf  aHiealup^Jito  iu  aeeipieatnn 
trantferatur. 

I jX^uium  traduto  m tonJPtPiu  rti  fap}a,  transeri  poffif 

Jtonem^ . 

X 8 CanomtHi,q  in  timipeilu  etthfif  vtrbalittr  vtpofifiioni 
mijfui  fuit.aeqnmt veram, ^ aUuelrmpo^JUontm . 
ly  Annuli  cowprtbenjioiin  tonfptllu  eeeUJU,  trmijiri  reale 

pOpfitQHem . 

ZOPrdfentta  rti  tune  demum  operatur  realtm  pofefiio- 
nti  tranflationeen , quando  rti  ejl  vacua, net  akaitquo 
tertio  poftidetur, 

tl  Pra/entia  vbttiide  fabHanUa  a£}ttSyprafumuur,tf 
atfenUam  aStgans,  liquido  iUam  probare  debet. 
ij  ‘PrasHem  rtm,  vel  abjhuem  fuijfe  ad  ejfePium  natis pop- 
JeJuonn  transferenda  y euiprobandi  onus  ineumbat. 
Verbum  aliquod  vpi  infiio  reperetur  ,id  omui  ,quodde 
eius  verbi  /iib^anlia  efi,interuenij/e  prajumetur. 

24  Verbhyinue^uU  > denotat prafentia  ludieis,  iSFparUum. 

25  Verbtem, Stipulor  ^frnijieat panes  prajentei  JuiJLj. 

26  Verbum, Bxbiben,  demonifrat  rerum  exhibitarum  pra- 

Jentiam—» . ^ 

27  li^rumetadUlbt  non  probent poffejrtonemadtamenaPlett, 

ex qutbui  refubat pofefito,  vt sm^effus,frufieeumper- 
rtpttopenjionii  foluU<h&  buiuJmodt,per  injirutneeeta 
probare  pofunt . 

28  Poffefsionem fi  obtinui^  dich,  autboritate  Ikerarum  iu- 

dtctalium,  dtbeied  perinjlrunientaprobareinet  fs^st 
probatio  petttfiet. . 

29  Aciatuditif.per  feripteeram probari  debent. 

10  Pp^fsioper  injirumenta  probatur  in  miiquit. 

3 1 Infirumenta  probant  pojfefitontm  in  /afjii  antiquis  t 
'etiam  pagatur  depraeuMciotertjf. 

^xBoJufiionis traditio  ,faiiain  injlruuetntq,non  probat 
sdrt^onempo{ftffuimi,f*lioteMC  iapop/iioneexijleu , 
mtpaltad  appartat. 

II  Injtrutnemumdieem , traditam  fuppqffifsioeetm , vel 

babem  ekwfulam  (onfietuti , non Premat , mji probetur 
tradi  ntem  in  aStualt  poffefiiont  futpi^ . 

94  ^pfitonit  adeptio  m bemjietaliiim , per  ii^ra  publica , 
urjf.  riptaramprueatam  trino  tejie  notatam  probdtur. 
jy  PoJ^ionu  adeptio  tu  baeejSeialeb.Jite/lei  poleret  jibari. 
^epmi  codex,qujndoprobetpopiiionem,rtmifuue. 

'C  Eiiain^il  ad  podunioots  acquifinc 

probauonciiAufi  Ukmodu&iiuie 
\ iauoduvbSi  qiuacptti&Anunct^tonm  t uadiuoa^; 


lofpphi  Mafcardi 


ni  (^inArm  v^tionisdomQl  tibi  donS  > 8c  tra^ 
«iii^lTcilion.ecrdomDttradGte  i'id«on  iu  cercriptc* 
rclrpp.S^a.Sc  Aorooio.In  I.i.vbi  Qal^calil.C.  dc 
donaiio.  idadducit  in  1.  Tup  verbo, 

amm6.vcri.^uintu5(f.ucacq,p<^'.£cibi.boc  kquimc 
Doc^*^  ccntcm  bunc  c4ium  fmguUiC,  & muiu. 
c1j.^u  aminAducriioac.BaKaiani  in  mar^ar.  in  vcc- 
bo  mitninictum,dc  in  ci.quid  iit  inucih.  in  vHb.fca* 
do.&  Aka.inc6na$.vUbid(pcchabiTO<Cot  a.fub  nu. 
a.voLa.tdcm  voluit  Spcc.  m t it.  dc  cmptiO  & vendi* 
tio.S  i•ou.5^vcr.udctunl  aoquirmirppflclUo  Hinc 
ai^.d.1<i.diccbat1)aiJni.lcmuiiiii.$.f^,q.  if.dcieg. 

a i.^tiUiui&annuilansiailrmob  gabcHam  no  ibla^' 
uuntcUigac  6cannulIarequemcuuq;o6iigationd  in 
c^comcntatn,qucrcquimf  IVom.iAcdf.ni^tcauCa 
vertemcintcc  comQnica  tC  Corton.  paulo  ante  Hn.dc 
Xiraq.intucl^eiuKconi1iiu.parr.5.1itnir.7-  nu.;p. 
vcrraddectiam.Bidem  icgipcimz  TimUc  cil,  qd  vo* 

3 Imr  Paul. I.C.m  dc pa^  creditore f da n ictn  in* 

Arumentum  crcditi>  dcbitorSipfum  libcralTc  videri, 
qubdetiS  fentirgidn  Ui.in  6.tr.dc  reb.eonmi.cui  rei 
piurioium  guoq;  qnadrat , quod  Aaturum  c A in  l.cia 
cooAct.C.qux  res  pigoaobliga.  pol'.  & in  I.  creditri* 

4 ccm.ff.dcxctniir.pignaqu>  pignoris  inftrm  t tcadir , 
ipram  retn  in  inAroconccnram , inprgnus  cocelTide 
videri,  ob  eandem  prxtcrcakgd  i.rdfp6dit  Soc.fcn. 
in  conl.55.viroinAtumcnto.nu.8.vcrf.4.vol.4.qubd 
ttaduidoiiiArumSu  nau:s.iinc  quibusn.iuis  cA  iqu* 
tiliSi  & qaibus  nanis  duCiruridc  perUia  quodammo* 

5 doicprxknut,  cenfeturrradi  \ fK>6'c(1iotpnusnaDis 
pctcatquxibialle^r>5cin  prinus  per  ^lo.in  $tmcc' 
dum.  InA.  de  remm  diui.  qux  dicit , quod  traditione 

6 tAcm,&  kllztquibusduciiurt  Sc  gnbcmatur  equus» 

7 rransitrtur dominmm  cqui.QuzautS  t tdquiranrar, 
vt  per  hmoiinAroruni  uadiuonem, probata  dicamc 
poireflionis  traditio, explicat  AIex.ind.iin  prin.col. 
S.a  na.io  vlqucadnum.  u.ff.deacq.por.dc  vbcriiis 
JVcbuf.incdincn.adconAit.reg.Gall.inprxfat.traA. 
demater.poflelia  nu  7S.vrquc  ad  nu.90.  ad  quos  me 
leijciofncincis  rcccnrendisotioabuti  videar. 

Amplianda  in  cA  hac  poAcffionis  Ada  probatios 
VI  non  lolum  perinAronim  traditioni  probetur  teS* 

8 Aata  poficiPo  Icd  ctiapcrtinciAonem  illorum  fa^3 
voluntate  donantis,  probatadicamr  rurlus  poAcAio 
tianAatam prioiumdStcm  iradoAe  determinatgl. 
inl.ab  cmptionc.rupcrvcrb.conAitu.iniur.verl  item 
pro  hac.  A.  de  pad.  quam  ibidem  plurim  A commen* 
dat  Dar.fubnu.S.Ang.nu.d.  vbUudidSglofam  fm- 
guIamcrcAc  notandammcccAbalibi  io  hire><5c  casu 
cA'e  quGtidianu  i proat  hunc  referendo  dicit  laf.  ibi* 
dcin^ol.pcn.rubnu.  t i.veif.in  a.fundam£to.in  Ane, 
dc  eandem  gl.  pro  Angulari  refert  Rom.  in  fina-  5 5 8. 
per  traditionem  , quamCedidiciAci  Baldodicieia 
yAb.feudo.in  prxlud.&  idcmaAcrtiit  Bal.  in  Ifi  nott 
Ibticni.!i.adco.0^ccondidio.indcb  6cin d.l.i.in  A> 
ne.  nu.  i.loqucusdcrcrraditione  inArumenti.  C de 
dona,  ipiam  quoque gloOam  mirum  in  modum  fu* 
fpicit  Akx.m  dd.j.iti  prin.lub  niu.  1 1.  ikrf  adde  Bat, 
ac  RcbuAand.pr^ar.nu.povcrt.  addequod  Acur. 

DcdarandamodocAead&cdclurtOjVtin  p illud 

9 ioArm  probetur poAcnio,ftttAdicaturin  eo  dedit, 6c 
nadidit.ica  docet  fiar.in  l.przdta.  A.  dc  acq.pof.fccA* 
dum  vuamlcflQram,  quia  ilia  verba  imponant  IblCl 
licentiam  intrandi  propna  authonratc:  Ac  etiam  re* 
fpondit  Akx.inconi.4.vidctinfpc4ishis.  col.z.nu.' 
a.vcrl.attento  m3ximc.voI.a.&  io  conf  lo.vifo  pro* 
ccAu  ituer  Francilcu.nu.i.voI.r.qu6d,&  multis  pia* 
cui0vtLanA.abOija.in  c.  qih  contra  in  vcrb.tcAi(i 
dcpoAuoncs.nu.  1 34.  vcrl'.  icias  m.de  probationibus 
AiCLtn  conA4i.dilig£u.col.j.nu.7.val'.2.prxmiuo> 
Soc.(cn4Qconr.9|.rubnu.z.vol.  t.dcinoinf.  ao^.in 
prin.voi.a.vbiid  pulchra  ranoncc6Armac.Dcc.in). 
tudl^oatb^9i.2,•^AttO).i40  iMapiiM-C-dc  paO, 

Bald 


De]>robationtl9.  Cond.  MCXG 


Bit<iinrepe.l.CeIfi)s.in  i.par.  print.  tpHuslegis.  nli. 
9i-vcrCn5  per  folam  inftram5n1.ff.dc  vfiicap.  Marti. 
Iivl*l>/.nquisdicatur.num.f6.vcrtla4dc  etiam  prx- 
^i^i«.fEdcqiutft.Crauct.in  cdl'.  i S7  n^ilis  Bcrtran* 
dos.colu.  ;.nu.  i ?.  vcrr.y.rcfpondco.Fcrrct.in  contii. 
Sdncauia  capcIlx.nu.S.vcrf  nurus,  vol.  i .vbi  rclpd- 

10  dic . pofTctrioncrn  f fpirirualcm  per  oterciilum  cuix 
antmamin-dc  peraliosa^ftusdiuinoram  oftkiomm, 
non  per  ioftnimeQmm  Toldm  probari:  &quod  ex 
fnftnmrcntis  poflcinonon  probctqrafleucrauii  ^lo. 
in  c.ciS  nobis.in  verrccnmin  annorum.  vcrf.fcd  qua 
liter  probabit.vbi  extefi  lcriben.de  prdeiprio.  diefo 

1 1 ibii^l^iptionCf  c5tum  annordm.pcr  inftniflRQta 
idbo  non  pofTc  prob.iri.quia  poflcOTio  tpfa  per  ihftru- 
menta  non  probeturj  argum.c.  interddccles.dc  ftd. 
inftramcn.  per  quem  tex.ita  ctia  determintuit  Rim. 
fen.inconfzip.jn  prxftnti  cauta. nu. 37.  vol.z.atqnc 
Parif.m  conf.uyeumex  ta4lonu.8.&  9.V0I.4* 

^ 5ecundoeandemdccUroconclulionem»5ccuca 
pcaecipue  hanc  primadeciaraiione.  vr  per  inftmmen 
zxtnm , ac  prxdida  inftramSti  verba  nuda  f probetur 
poiretrioinecpoflcdionistranflaiio*  ntfi  rrstn  cofpe* 
Qunr,quammsinftrum5ricraiiirioljr>d.(.prcdiJ>quS 
ilcpoflcinteUigidi’ctrBart.inl.i.mi.4  vcrf^quxritur 
^ 'hic,&  ibi  ‘omnes. Cdcncquir.pofld.m  primis Dal. 
^ol.a.no.s.vcrT.  (equitur  tn  tcx.inquirrcomtmttcrca 
Tccba  poffcdioncm  non  probaft,nifi?<>fradushcrct 
in  rc»vcl  iuxtaremdubiun  'cnshxcconccpt.1  vctba» 
/is  cr^ocautusra  1 habes  dc  traditione  poOcHio* 
cis  p^are>vt  ex  alio  te  fundes, qua  ex  ipfo  inftrum3 
co>raluo>ni(lrcscfrctin  cofpcclu,  vt  cotracliu  fadus 
in  rc .tene  menti,  quxcoccpta  verba refetr ctia  An;', 
frater  ibidci  dib  nii.  4.  idc  tradidit  Bart.  in  d.lprcdia. 
nu.  i.cx  fentStia  Dyni.lacobi  dc  Arcria»01dr.&  SpC. 
quos  ibide  refcrr.dc  plaaiir.^ScCvn. in  d.I.z.vcrf.;.iQ 
iducitunvbiauthorltatcpermotuseiufdc  Fac.de  Are. 
diftinguir,q>  aut  inftrumcntutn  facit  mentionem  de 
tradita,  fc  res  eft  in  confpcdlu  contrahentium » & 
fftcpoflclTio  probatur  perinftrumctu,^crd.l.z.idcn 
de  facili  potuit  efle  in  cdrpedu>v*t  1.  r .§  fi  iiilVcnm.ff. 
«bd.tiraucfacit  mentione  dcre,quxcratabrcns,tuc 
non  probat  inftrnniemum  poficflloncm  tradita  . vcl 
nadam/ca  probat d.iia  licentia  intrandi.  vrd.l.prx> 
dia. hoc  ide  fenfere  Bal.  in  1.  quxda  mulier  Jn  2.  Icd. 
verfnota  hiCiquod  pofTcfnotF.dcrei  vcndic.Lanfra. 
de  Oria.ind.c.quoniicutra.ineod.vcrb.teftiudcpo- 
Ccioncs.nu.i  j4vcrf.lciastamc.Spcc.in  tit.dccmpt. 
• tc  s*cndi  t.§.  I . nu.  ?a.  verf.  fcd  quid  fi  in  inftrumcnto. 
IdS  Bald.in  I no  idcirco.  C.de  fidcinftrumcn.in  rub* 
C.dccotrahen. emptio,  quarft.  i6.nu.  3o.in  1. indicia, 
nu.  I .C.de  rei  vendica.  & io  cof.5c8. tenor  quarunda 
litcraru.nu.j.  verfitem  puinftrumcntu.vol.5.Abb. 
in  d c.cum.nobis  col.a  fubnu.s.verf  itepoteft  pro- 
bari poflcfiio.de  prxlcriptio.vbidl.a.  C.dcacq.pof. 
Itl  id  niultG.notabilc  appellat  AIcx.inconfi.96.vilb 
proccflii  caufgvcrrcntis.nu.i.var.nccobftatiq^inin- 
ttninicnto.vol.7.dc  priusidem  dixerat  1nu.confi.28. 
colu. Z DU. 3. vcrlvndc, aut  volumus.  voIu.j.&md.F. 

' praedia.  colu.2.nu.8.vcri.vlr.no.ff.ilcacquir.pon'cfs. 
acRcbulF.ind.prxfat.nu.9o.&  Icqueq.  verf.vndc  il- 
la verba  polita.de  infra  nu.H^.vcrl.umcninftruiQea 
tum  fton  probat.illis  accedit  loaif  B.1  ptifta  Ponta  ia 
tza^.de  ^ol.lib.2.c.i4.nu.29.dc  91.  HmcdixitBald.' 
inl.vlr.nu.47.lub  verf.8.quxrif.Cdccdic.diui  Adri. 
toUen.quod  fi  inlhiimcntum  confectu  fiefupee  cor* 
13  poralht&  vilibili  traditione  pollcfiion  IS,  probetur 
pofftftfOperiprum  inftrunicntu  factu  tnna  rem  pol- 
K(ram'y  ftd  ]Xt  verbalem  tr.iditione  faCtam  extra  r6 
po&ftionoapcobctur,  fcd  licentia  potUdcndi.pcrd. 
f.prardia.acper  Innoc.in  c.2.dcconiuctu.idcmaflcr* 
utc  Pet.  Fcrrar.  ih  praxi  Pa  pien.  jb  fbr.  poli,  ac^tb.  in 
v^^itcniiQt  pexhtos  Pctr.nu.a.  vbi  ctian].nu.4.aa, 
|>oouq)€fl'c}ft  oouiius  aucftcmcin  colpcclu  doir4is, 


vcl  fiindl  inftramenram  Ajiflcconfc£)um,'drvcndi« 
tioacm  ipfam , dc  lanc  {ur>babitur  potfcilioaicm  iia* 
diram  fuifle. 

Ampliatur  ifta  declaratio, vi  procedat  ut.  fi  in  co* 
i4deaidieatunnftramcntOidc  alligmulrrnamtcG  hoc 
vctbti  poiHc  intciliginoudcaCluah traditionc,lv'i 
folu  vcrboJi  ,cx  eo  1 quod  aUignarceri.mi  quis  nudo 
vabo  dicafur.l.airign.uc.  rt.de.  vcrb.figQif.1.  !.§.  adi- ’ 
gnarc*dd.artignarc.tfdcadigiu.!ib.uoicnhoc}.o* 
cedcrct,fica,qu^all)guatadlcunturin}vricntiaciu5, 
cuial$ignatalunr,r.>ncxuMT..if  ‘Mmiuc  v . .ujn), 
afll.-':3uit,rtonpfObarcrp<)ni ! : ;i.:n  -v  c.  nrem, 

Ualsignano  fa^  fuiflh  in  OQorpeettMei  iUsjgnSdxi 

qiiocaAjprobaetira  rc0^jidltRofqii«cb£r.46r.tii 
cafu  prxmiflo.ou.4-*veri:non  igiturWftigaiqr.adidd 
ipicmct  cooliiluit  conf.  509.  cjr«a  con- 

lidtationcui.lubuu.  17-  vcrl.  quoatffexium.Kjqocn* 
ibiiquartdoininftru.nciKo  eapolita  luifl^t  veiba> 
Facio  tradujuncm,dc  cx!iibuionem,celbonemidcc. 
licet luxta  leiitcmum Marfin d.l. i.S.li quisdicattir. 
nu.i6.vcrLaddc  ciiam  piadiClis.fF.  dc  qu»ftio.  his  in 
loosRoiu.  Videatur  libi  jpfi  aducrfaritVtanimad- 
uatJtHota.Mandofinaddirio.ad  cuuriemind.c6C 
509  fupcr  verbo , in  propofito  c.afu  licera  H.  %• 

»5  Horum  omniuni,quxdixjmu.s,raiiolcft.'quuniani 

16  pr^lcntia  rci, cuius  ('olfclMonc  qtiisaltcrj  fc  dicirtgi* 

Jignatc.polfclsiontmindueitciu/deactualcm , cum 
tuciSjCUi  traditur,  proprio  alpe^luintciligar  reipof- 
lcfMOP.£caperc.l.i.^.liiuircrim,dci.(pii)co.$.li  ven- 
ditorun.tl.dcacq.pol  itadixjt  Rom.in  c6f  3 jy.qua- 
ad  pninu,coI.2.nu.6.vcrf.pixtcrca.vbiait,traditionc 
I7tclauiuni  rei  venditae  ficU  in  prxlcmia.rci  operari 
tiaditioncinpoflclMoncmiilms.i.clauib.  ff.de  cpn* 
trah.cmpt.qucmadmodum  cuani  ipfa  vcibaluirKC* 
iS  ptioincanunicu,atq;ucfbalr&  imniirsiotiitpolVef- 
lioiicnufi  lUit  per  cxccuroic  SiCt»  in  te  p»lcmi,tdcft 
inconfpcctu  licdcfix,  cuiusqiusinrcodebatefle  ca* 
nonicus,  opera!uriimnilsjoncrealeinqu.ifi  poflef* 
(ionem  tn  ius  canonicatus , dc  prxbcdar.  limile  crt.^ 
dercrmmaucicl)D.Rot.mdecil>.2hasi5:3.nopo- 
nc.q>  ihquis.de cau.  portu,  dt  propriet,  in  antiq.pol- 
19  felsioncmbciiclienTmicliigiacquififam  etiam  per 
annuli  porraiioci  LvnuicuJiseompirhclione,  dum 
tatne  .limulus  pcriilum  tradmis  fit  ,qm  habch.it  po* 
fcft atem  tradendi , cx  co,  quod  locus  beneflejiefl  in 
prxientia,  idcMCOciusporteiMoaitiulitcracquifira 
uidetur.ut  d.l.a.C.dcacq.pof  tu  in  iunc  rem  hxc  ad- 
ducit Rdmind.conf+Si.nu.  j.uctf  ad  hocaecedat. 
id5  uoluitTir.iq.in  ttacl  dciurccouftic.par.  j.hmit. 
i7.1iib  nu.2.ucrl.conuarium  tamen. 

Qtiaratio(ui,  dchuclocoirtiidadikiam  ^in^lli- 
logcndacftjquarrdo  pollcfsiotuacuacirct:nara  luAc 
ptxlcnriarcicxlbloalpeclu  inducit  actualem  po(^ 
Icfsionc  iplius.ita  Roai.  dielisiti  locisJcclaratRip. 
iii  iract-dcpriuilcg.coniract.cau.pclt.num.is8.ucrf. 
Icd  prodilucidarionc.il)  fin.qucm  refert , dc  (equitur 
Mandof  in  d.tdditio.ad  Rom.io  cof  j37. 1'upct  uer* 
boimmUsiuocm.lueca  B. 

Ac  lucrogccquis,quidip  dubio;  fihocincafude 
ablciitia^iiel  pixlcntia  rcinoDc6fter,anad  probldS 
pei  ptxicmiani  latiseri  , pncliimcre  r5  luirtc  pratlcn- 

i ad  hoc , ut  per  ca  inflf  1 uetba, probata  dicamrpof- 
i.MO,aapotiusccomra  pnKfuinenduin  erit  rctunc 
inpbris  abfuille } Quod  pofiremum  foriaflcuerius' 
isc  uidC'.ur,exco,qaodquadotprzfcntiacftdefab- 
miia  rei.probatioabfcntix  det^t  dsc  liquida  y uti.- 
quxcunque.^.a  pupiilo.rt.de pabliciaJ.  a.Cdcftar. 
jk  iinagi.de  ooiinl.  r.C.  dchdcinftcumcnJibr.  to.  * 
Cxter  um  hac  m rc  dicendum  cftrti  uerhafid  ini  por- 
tare uidcantuotuc  prxfuim  pixfentiaiif,  nifi  eoncra- 
riumprobetur  alloqui Iccus:  nacumiaioftrumen» 
a j aliquod  uctbum  rc{^rifur,Qmiie,q(ibd1  cftdcuerbi 
lubltamia  imcoicnific  prciutnitiir>uduu,fi  inaliy 
loJ}fbtAJajUnii/yOl^  ‘ Yy  quom-  { 


^ lofephi  Mafcardi 


a4qo©inflmmentOfOnt!ne«f»qtji)dTiriiBtlfulotcol- 
Uttonis.vd  don*fioniiCaiumdci*lircinocftitiirF 
tOc  prof<cdopr*rimiitur  Caiusinucftitus  mpnrfcn* 
tia  iudicif  > & panium«cum  vctba  U(a  commitaiiec 
hoc  impbnare  videantur  ,&dc  eios  verbi  inuclliuir, 
rubftant»afit.vrpirte«fimprxrentcs  iccirco  propter 
iilnd  verbu  pr*iamunturfiiiflrcpr*renfC5  :lrarcfp6- 
ditOldr  inconCiiT-rufcrco, quod quijmur, feri  per 
. tot  cuiusftnteriri*rclubrcriputIo.  And.inaddit.ad 
Specio  d.tit.  deemptiaSt  vendit.fiib  nu.i8.vcr.nuc 
formam  inftmmcnti.  foper  verbotradidit.  litcra.  C. 
inaddit-in  c.quxrit.Odofr.fupcri.fifcruum.idevo- 
juit  Bal.in  d.rub.Cde  contrahi,  cmpr.a.  iS.num.  «5, 

Jiuos  refaendo  fcquimr  Romand.t^rjop.cbl.vlt. 
ub  nu.ai-verf.reftat  crgodifcutcfc;  ic  ibidem  Mao» 
dofin  d.addic»ruperverbotradi(io.1itcra  l.<i^uicuhd6 
Rom.lateab  impugnatione  Claud  SciicUi  tuertsr» 
ind.I.prxdia.&ind.l.j.in  princ.nu.j.ff.  dcacq.p^. 
A bb.in  c.icnor.col.pcn.nu.  1 1 .verf.  quid  amemjii  in 
rnftrumento  dc  ibidem  Fcl.in  r.FaMco.  de  (cnccn.  6c 
re  mdic.ac  Firma.in  reper.in  verf.  inuoftimra-proba- 
ta  per  inlirumcntum.  prout  etiam  dicimus  devabo 
15  lAipuIor.de  cuius  1'ubhantia  eil , vt  partium  AipiaU* 
riiifh  adfit  prxrcnrial.i.  in  prin.  if.de  vcib.  obiip.de 
idcofiiilud  ininArumcniorcpcriaiurpartcspratlctv- 
tca  fuifle  tCpofc  inArumenti  ptxfiimcnrur.tcAcCaA.  • 
in  I.ilhid  antcfi.Cdc  tacroC.ccctcf.  de  plenius  i n hr- 
pothcA  noAra.ita  confoltus  rdp6dii  t\om.  in  d.  cof. 
foq.rubd.Ati.it.cufn  n6nulhs  icquco.  hxc  in  vabo» 
£thibcre  • eo  magis  habere  locum  probar.s,  vbi  ait » 
i6quud  ii  in  inAmmento  Titius  dicar»  ic  facQic  fexhi* 
bicioncm,  & per  fupradida  ccnfcn  probatam  .exeo 
^ vcrborcram  exhibitarum  prxfentiatniqu^cAipfius 
exhibitiomsintrinfccafoIcmniras,d(  iuhAantia-)  eu 
iWc  folurn  rtrhibcrc ditatur , qui  rei  pfa*fcn;iani  pra:* 
Aat.l.vIcA.devcrb.ngnif  l.z-  A.adcxh.ben.Uocum. 
/.quidfit.ff.dcrabul.cxhibcn.dchj.S.aii  prctor.A.dc 
libc.homin.cxhtben.  qnxomnia  lanas  lamusprolc* 
quuri  io  verbo.ablcnha.coi. ).  s ol.t* 
Tertib^upetiora  dcaiaioivc  uoprocedant  > qu3do 
agitur  deprobada  poAcilioncdircc^CtVrlutidccoti* 
ntiata»dc  mccdrma>»qiionj2  tunc  poAcHio  perinArm 
aon  probatur,  cum  inAramema  dcadibns  momen* 
taneisconAciantur.  iuxra  tradita  pcrBa)d.liuubr.C. 
17  de  rid.in  Ar.fecus  antemfindire^c  per  adus  poliidd* 
ditCxqiiibusindireiAe  poflcflioprc^rur.qux  relui- 
tatcxiilisaclibus.  huiuimodicmmadiusinomcnra' 
ceiad  probandu  polfeflQonf  poflunr  per  idArumen* 
ta  ^baii.  vt  de  im^reflu  pol1eU'iouis*d.l.piXdia.  de  d.l. 
vli.Cdeedic.dtui  Adr.tollen  dr  d.c.a.deconruct.de 
tenura  ip{iuspoflenionittqu3  aQthomateiudicis.vcl 
voluntate  panis  tradetis  apprehendit . de  qua  appre> 
henfione  fqit  logatusnotarms-nap  traditione  tranf- 
fertur  potl<^o.^.p  traditione.  Lnli.tir.  de  rcr.  diut.  Se 
d.l.tndinonibus.t.‘.dcpadt.dc  d..c.  a.  ira  Abb.  in  d.c. 

^ eu  nobis.€o).a.fubn.5.vcrf  egovcrodicodcprxfcri' 

ptio  qucrefcrt.de  fcquirurCurc.  iun.  medii  pe. Iaera* 
tiAimar  Tnnicans.coi.vit.rub  nu.ix.  idem  voluit  D. 
* Vin.de  Fran.indccil'.204.{>muSfnu. } i.de  deomni 

rxercitjopoiridcdi.fppcrinflfm  ptobari  potcA.vt  in 
l^rionc.prccatio  Ahuiufmodi.LTitia.  ff.delbt.1. 

' qui  vniuerfas-/.  quod  per  colotvim.  A.  de  acq.poC^ 
l.hiib.vbi  Bar.C.  de agr.de  ccnCiib.  i x.poflunt  enim 
^cn  ipllfa  lu'ptionis  meicedis-de  pdlionQ»»  quibus 
pw^atut  perceptio  frueltiA»  de  Ac  poAefliOiVi  proba 
turex  notans  a lo.And.ac  cztcnsiind  c.cura  nobis. 
^ depraricripr.denosali^slupratradidimus:  iicaperte 
. ^ fcn»uBal.ioauth.qua$a£honcs.coi.vlt.mi.i7,7crli 
pdtdtpioban  C. de  facrofcccl.de ita dociaratSoc. 
Hedaa  d.cdf.ao$.di6i  .ultas.nu.  6.  vcr.dr  ira  concludi 
p6t.  vol.i-adidindit  Alba»in  c61'A4.qtua  arnculus 
nu.idubid!cttpntBaid.ind.l.quzdam  muitcs.ini. 
'icet  verf  imdHC, qii6dpoAcilio.tt.de  tci  vdd.q»  illud, 

* X.-*.  - 


qood  dicitur  poAr^nionS  fciticet»  probati  pet  inOru* 
mantum  procedere  inpoircAjoneiquxpcrcontnAii  ' 
queri  potcAi  vel  vbi  inArumdmm  m mipTa  re,  alias  . 
Iccos, eadem  lati  confirmat  lo  lgne.  in  rcpet.S.non 
aliiszx l.necclTartos.arg.4.incip.noaiAim^,nu.i^  * 
sxrf.quod  autem  poAfelsio.ad  renatufc.SyUan.atquc 
Zuccar.in  rcpct-l  vlt  nu.4<  l.liipcr  gl.in  verf publicu 
C.de  cdic.dm  Adr.tolcn.vbi  air  polIcAionS  proban» 
quaqrnmritfcfpc^uafltis  ipfiusj^cptionis : nam 
probaripliim  aff  u apprchcnlionisY^^^  'Pi^ 
traditionis  probarur  pcrdiflum  initmmfrutQAiPct 
ipla  tcconf<;dum.d.l.non  ucirco.vbi  Bal.  C.  dp  nde 
inArumcn.s'C  enant  per  conAimtum  .ippoAmmin 
inArumento probari  traditioncni  poflclsionis.aife* 
ucramr  Alcx.ind.l.pncdia.col.pcn.A'Alcacq.poifcir. 
hosiefen  Rol-  a Val.  m cour46.quia  io  quacunque 
matcria.nu.iS.cuin  plur.fcqvol.a.  dein  coor.d.vifm 
nu.  ip.de  l^.vol.j.ac.Nar.in  conf  57>.  valde  comd* 
ditur.nu.i$.vol.3. 

txrcnd»turha:cdccbratio,vf  etiam  fiis.qiil  pofst* 

28  dcr>dicatfcmifrumlui(!einpoAc(bonemtauthoari* 
tatcliterarum  iudicialium'.idqi  piobet  pa  tcAcsiti 
c(Tc,noo  tamen  hoc  iutheiae , iinodcbcar  probare  p 
inArumentum-ita  videtur  dircrctcxt.  in  d.}.vlt.Cale 
ipcdifl.dim  Adr.iolen.  ficutcartcrafafla  debent  pro* 
hari  per  1'cri ptyra m,c  quoniam  contra. de probatia 
de  l.ncmarbtr.Cdenrb.ita  inqnir63r.ind.].v]t.mq. 
vlr.ajladh*rciGuid.rap.inijn".i75.incip  cxcoiBf 
mnmcatus.$aIiqui!^polsidct. 

Quarrb  eadem  declaranrur.vi  Iorum  Cibi  non  vS* 
jo dicem  in  f.i^istann9iiis,in  quibus poflcisio  perm- 
Arumentum  probatur : irs  mihi  probat  Dee.  inconf 
56.protcnui.col.5rob  nu.d.vcrfdr  quodifiArumdto. 
ex  authorimtf  Pauh.CaA.  quem  ibi  cicat.cund  Dec. 
fcquitor  Alba.ind.conf.64.nu.  J7.verfdeindcinf>* 
flisantiquts.atq:loan.B.ipt.Pont.ind.trafl.  dcfpol* 
lib.2  nu.fla.vrii.probarctnrinfupcr. 

7 1 Q6a;  declaratio  a rnpliatur , \ r etiam  procedattin 
piiudiciumrcrtii:  nam  tunc quoquepoAdiuo pro* 
batur  per  inAromcmum : etenim , ut  inquit  Abb.  in 
cap.i  tiolum.ulc.6um.  5. ucrAc.&ex hqcinfcn.de 
Ade  inArum.fcnptura  publica  probat  concita  in  ea» 
exquoa  principio  habuit  fua  lubAantialia  .etiam  in 
prziudicium  ictti  vcluti. fiprobcinconrra Titium 
nouum  pofTrflbrcm  tundi, quia  illum  Amdum  emi  i 
ucto  domino, qui  tunc  mihi  rradidirnon  enim  indu* 
eo  illud  principaliter  inprxtudiciuccrciiiied  ad  pro*  • 
bandum  dominium , «St  iusmihicompacnsad  hoc^« 
d l.a.C.deacq.poAi  Abbati  refert,  & icquimr  AfAic. 
in  dccif.  3 X4.agaur  caufa,nu.  1 a.uerfdidmrt  quod.dt  * 
huic  accedit  idem  Alba.iod  conf  64.00.  i8. 

Quimocademdedaranda funt, utilia  poAcrsio* 

72  nis  tradmo  in  Aramcmalis  nuaquamt  probaret  ade* 
pnoncmpoAclsiomta  lio  tone  exi  Aite  in  po^eisi^ 
oe.Qe  aliis  fraudi  loais  cAer , per  mendofiim  inAim 
mentum  clandcAincpoAcfsionistraditc.ex  quopri* 
returmaximumpofsidcntis  prxiudiciuni , niAdo* 
ccEcrtir  de  recognitione  coloui » ueleiustiedionc» 
icu  alterius  pofsidcnris.fa<[la  per  eundem,  qui  inAm* 
mentali  pollclsionc  nitcrcmr,utrndit  pec.in  confil. 
lu . in  caufa  poflcfsionis.  in  H.  ita  fcnpfitidi  Ponta. 
hfro.tracalc  lpol?lib.i.mi.v;aicrf  ucru  poAcittonis» 
ubi  ii  refert  Naheh  ita  decidenti  in  dccif  2v8.fccus 
cAe  (iibiugis»  A res  undiqi  alto  po  Aeflbre  eHet  na  cui:  < 
nam  tunc  inAmmcralistradirio probarer  poiscTsio* 
nem  rcip  per Thomam  FaAol.in  dub.  41 . in  c. fecun* 
dum  dubium. quem  ita  imclligcnduin  refert  idem 
Poma,  ubi  fupra  ^ncalids  contincra reprobum  fca* 
rnm,2c  idem  alia  attexit  de  hac  inArumcntalt  tradi* 
tione,quz  producitur  ad  poAefsionis  probationem* 

Sexto dcdaro.vfuod et » fi  inAtumcntum  mentio* 
nem  faceret  de  poAcAionc  tradita  ueIdcconAituror 
73 116  tamen  probaicftpottclsio  cili probet,  maduiB 

polscf- 


- Vr  . v '. 


4^  <- 


.!'• 


‘ ^ 

= 


t)e  pmbattonib/  . O 

• ! ^ . ^ffcffionctradcntCfiufTc, vtdoccntCyn.jnd.l-Pi^*- 

' .■  ' dia.&:ifld.!.i.quorumd!ftlndion5Vbcrriincrerctt> 

/ Stlcqiiitur  Pctr.Fcnar.ind.prtxiPapicn.informa  " 

. ' pofitio.adlo.in  vcrf.itcm,  quod  prsefa  lus  Petrus^,  lub 

flu.z.vcrf.oiiidprfrrufi  hapf  !ir^rrihnnt‘An!r.& 


CO^CLVSIO  MCXCU. 
A R G V M E N T V M. 


nu.2,vcrf.qu«lergOtfth*cvcrb.i,ac{cribont‘Aiii2:.&  ^ 

Alcx  inl.quamuis./.  i.ffideacq.poCquo/Jrekturn  ";P6m:/lioneni  probari  per  CuftodunTXtppO'* 
eximium ccwfuirMatthcrin fing.67. no  flrionem  ad  rcm  ipfam . 

& infing.  i7o.no.vnamdo^nnamitab>lcm,&ibi , . , ,j  *■ 


^ V M M U R l V M. 


prcncaddcntcsyaclaf.in-d*  I.ab  emptione,  coi.  d.mi 
U.vcrf.2. limita. ff.de  pa£l.&  Balb.ind.l.Cclfus,ind^v  ,7 

• ; • s.jpar.in prin.nuin.pi.  mf.  addocirca  pnodi^fa.fF.dc!^  i PoJJiffio-prQbatur  ftr  cuflodit  appojitiomm  ad  rem  ip<> 
, . -%mcflp,quosfcquif  crudirifrimusGuid.Pancbrol-in  y,*  fan^. 

‘ c6f.i,^.n.irrat.n.i5.vol.i.&nos.ilibiplcncdchoc.,- i lurijdiflionh  quaji poJJ'^Q quomodo pr<dftturtrp;iij(Ji- 

• ifjf  Scptimolimito,  vrconc!ufionqnproccdattin,P’'  i-  . 

, ■'  band.i  polTcnionis  adeptione  pra:i[crtim  in  bcncli-  Po^eJjio probatur,  quanioi»  loco  ponuntur  ptrfona  ar- 

^ <ialibns,quzpotcftprObari  pcrinflrumCtapublicai  iV  bftriodSf^uoladt afeahaaui,  qui  dicitur  • 

Vel  pcrlctipniram  priuatam  trino tcfteflotatam, que  4 Cuflodis>trppq/itio,mn  mobilium  tantwa,ftd^ immobi- 
V «quiualctinflfopublico,l.fcripiura.s.Cquipotio.m  -vj  lium  popj/tontm probat. 

' 'pign.habcan.cumauth.ibi  pofita:ncfcntitRcbul'.in  -jj  '‘Pojp^/opercuflbdu  appofUi 
<■  prari.faencfic.tit.de  mif.in  pofl'cf.nu.4(.  vcrf.13.part 

• ^ .fiibiungcns,  quod  poterit  etiam  tcft  ibus  t probari , 

’ cum  contrarium 

• * parem 

J.in  cxnccndis.C 


tppq/jtioaefaacquirilur, etiam V 
• animo,  voluntate  ipJmscuJlodts,‘ 


iiigs^uai  \fuuu i^uicnicriHiiiiciutiu^  r ’ g r - 

intrarium  ftatiUnmfe  non inuenirc dicat t /V  ^ h^Pr*  poflcniopfcuftodis.ip4  i 

probationem habcantteftcSj&inrtrumcnta,  IJcCv-  po(itioncadremipl.iin  fk  niihi-^S^s 

nccndis.C.dcfidcinffnim;  probant y.xtbsin  l.?.S‘.Ncnia filiusinJ.fi  r£'inobilgi- 


^Omodoautgprobcturpoflcfno,  exdoferiptio-/.'''  inl.pen.fF.deacq.pofinl.filta.§.dominu;.ff. devita» 


■ netaflaiin  li.sflimi,5c caiafhi.iam  diximus  pluribu?  t & h.ibita.&in  l.fi  iia;if.inulicr  villz  cuilos.ff.de  fim. 


I 


in IqdsA^t  in  cond.271.in  vcrfcataffrum, & in  con^  <?  inftruc.& inffm.icga.&ita p hoscontotmsdcfchnt-^jw^ 
tdufd42.invctf.DomiounT.vol.  i.&inconduf.6<54i\  f.  naucreAlcA.inconf.88^;  quoniam  omncdaru.colj7.’ 


3n  vcrf.zftimi.codcx.yol.  2.  ex  his  tu  locis  petere  po-'  < r nu,28.vcrilrurfus.vol.j.Ruin.in  conf.t7^.vilb^cd* 

,tens  modos  probandi  poflcftloncm  per  xftimi , aut  * -iu  i4m  princip3nscaufic.col.4.nu.9.vol.4.vbimultiv 
. cataffii librum.  , allegar, AfBiftindcdf  167.Gabrid.de  Dato.fubnu.:^;'  . 7 

i‘;  i.Soc.fen.inconfss.vifoinftrumctoetnptionis.nu.”*'  ' 
e t.  V S l Q iMCXCl,  p ” i & rcq.voI.4.vbMaqmturdcco,  quiappofucrarcu'- 

■ 7 flodesad  naucm  emptam.  Rcbuff  in  commcnt.ad  . ' 

A R G V M E N T V M.  ^ . 


■Cov 


7.  .conffit.rcg.inprtufet.trad.dematcr.pofrflf  num.  sy. 

, ^ vcrf.fccundoacquiriiur.Nar.aliosallcganSjinconG  ‘ 


l^offeflibnem  probari  exeo, quod  quis  con-  «72. vertente  iamdiu.nB.p.&2!.vol.4.*Titer.bcda, 
tiTN  -i  . inconl.?5.ffantibusinffafcripris.  na.ap.vcrftcrtio,. 


liceatur  fe nojnine alicuiuspoflidcre 


§ 


SVMMAR  IV  M. 


eum  tonftcr.vol.2..vbi  nonnullos  concordcsrcfert;' 
jclariffimu.s  Dpm.Bartbqlom.BcrwzoL;  inconfeiui. 


d7.nonobftantibus.nom.4'j.vol.i.&priusrn  couf  r^.?:l 


ir;  » , Pcjtjsio probatur  txto,qu'od  quii  fi  alUuhti  nomincj  X nurn.45.vbi  plurestcccnfct  modcttprobaucU  tquali  S 

. ' pofiidere fatetur.  • 7 ■»  pofleflionis  iiuifdidioncin,  vtpcr  gabcllarumexa-' 

, \ fb.  ^onfifiio,  qua  qms  fit  alterius  nomimpofitdtrt  dicitpro- 
, ' ‘v  bat pofiifiidncm  inUr ipfiu  parustantum^ , 


• » J ~ ^ # • - f — Cj 

T.  dioncs.nu.jp.cx  rolutioncqncium.nii.40.cxaccu'.  ' - VVv»-**-.» 
•V  •ftrionibus>nu.4t  ex  bcftiatumcaptura,&iUarum 
. <i‘cftitutionc,nu.42.cx  cotWemiutionc,  & piinitioac 


1 1*  ctiSpofrcfnotexcoipfo,qu6d-. in«lcfadofum,nii.4?.&pcrobcdicnriampra;ffitani 
^ L.' d LU 1 ni,).«mnfitr>2Frrnnmincaiicu.  - oflicialibuScxerccnribnsiuri/didionrm  .nu.^.nni 


quisconfitcatfcnonrincalicu- 'v  oflkialibuscxcrccnribnsiurifdidioncm  ,nu.44.qui 

. ■ ..ilis pofliticrc.pcrtalcm  enim fimpliccconfcnTioncin 'J--— — 

I*  tr.lnsfaturpoffeflioin  cum  cuiu.s  nomine  ifte  cofi- 
tctiir  pofltderc.vt  id  prob.it  gl.fing.in  1. 'ab emptione, 


“Ui,. 

O • 

v/ 


bu::: 


probatjo.idem.sefitgl.iril.z.liipcrvcrn.tradita.C.dc?’  • Ampliatur  priori  loco  conclufio.,  Vt  non 
acq.pof.quam  finguIaritvrcUcnotadamdfxit  ibid2  4 huiufmodi cuilodum appofirio probett  poireffiong 
B.il.col.2.nu.5.ven.fccund6cxponirgl.vbiait,qu6d?  rcium mobilium, Icdciiamimmobillum,  vttradi-77^5^^^ 
Rcctin  his  verbis,  confitcotine  tuo  nomine  poflideil  "^rdercfcnbcn.in  d.  1. 2. 5.  Nema  fiUas.in  prinris  Alex, 
fc.contrahcnsnonaddat Precario , tamen  poffcinq-  {cialff. de  acquir,  hancd.quos  referendo  Icquitnr  , \ 
nem  transferri  , in  cuius  conclufiohiscxplicatiotlc  Nat.ind.coiif.67i.nuin.2i.vol.4.6clatiusdcdiixit.d*.jv-'^ 

1^7^  Bonimmoraboricupcridcatcxlus.quxinhancrcm- ■ ’nu.9. cum fcq. 

1'  ‘tradidit  Cyn,  in  1.  cum  falfa  fere  per  tot.  C.  de  iur.  5c  y.  Pollcrion  ampliatur  loco , vt  etiam  fincVolutat'e^jf^7.*,i 
' ‘fec.ign.&cxijs,qua:nosfupracnuclcauimusin verf.  5 iplbrurocuflod6tpcobcturiplapoffcifioiJicciaU»^^»^^^p 
, ■ ‘ confciUo.conclufio.  ^ 84.  V01.I.&  multis  alijsin  loqis  ''in  p6ffdriouc,qua:  acquiritur  perfermifn,  aut  p pro-  .'\yrp-  '!£^. 

'"ciufdcm  materi*  cbnfcnionisjvbihuinsrciptopria  buratorem,rcquiratur  animus  fetui , aut  procurato» 

4,  . '/^fedese^^^  , .r  ■ ■ * ‘ ~ - - 

_ ■ Nihilominus coclufionc  dcclarabis»'vt procedat, 

i itKcrtipfa^paiTc.qintCfquasconfelfiocm.inat.fccus ' 

- , irifcraliqs:Vt eam  ficintcllcxltBald.ini.  vir. coi.  12.  •'  eum  bocdcn.ind.l.j.ipprin.col.i.nu.ft^.vcrfic.fcd 

'^o-^y.lub  veri  ocfattoqua>ritur.CVdcj:diC.diui  Adr.^...  .ad  h-mc difficultatem. ff.co.deacq.poir.  ' 
tollch.  extera  pete  ex  lupradiais  locis. 


V.  H 


f* 


S-.' 


-i  ••  ...  J . . 

, ' r-  '' 


•;W 


■Vi'ifD.  ■ ' 


..iw 


0 ^ C L V S I 0 
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Idfephi  Mafcartfl 

■MCXCUl. . 


.quam  dc  didipnc  litet  > te  ita  Ba  Idum  m propofita' , 
hoftrpa* impugnationcB.ainidcfcndirMaizar.in  ‘ ,.7 
d.tonf  io.€od.ucrf.fccundus,vcrotcftis.  . 

Eandem  concluf. velim  dcclarcsivp  procedat, qul»^  ^ 


■*?  Quom6do  pofleflio  per  aiflum.  eundi  , & Yy  doqtiiSt  vadir  per  fundum  animo  querendi  pol3cr:f  7 

r-  ' - • - f»onem,cufincilloacquirinonpo(lir.l.j.inprin.dc  - 

;.*-'l.nonqucmadraodu.ff.dcacq.pQir.dcquoquid<OT 


S V M M A R I V M. 


--fl- 


t(  animofdercdnliarcmamcuin  .animas  iit  faai-Lbo- 
;.‘ns  fidei. S.in  contrarium. ffaieacq.rcr.dora;&dcda- 
l PoJefsioptra^umeunJijiy  aget/di  ia  fiiodoproharipp*.  {ijt  Baxt  ia  J.fi  is,quiprocmptorc.col.6.  fiibnufn.  ra. 

— tefi.  ' ' ver. fed circa  hoc gloflk ponunt.fF.de  vluc.ic ini. pto 

Acefjfui  fn^tuntarittmdremprobat  pojftfiionm^ , • •. : ^ harede an  prin.nu.6.Vcrf.quxro  an  ea-  fE  deacq.  har. 

Contr^uii.Conal.nu.^,  7Udc6t  non  prefumitmanimnsin  dubio,  nifi  probet. 


7.'  : pfijjfiftio p:iiittmttittdi,& aj^endiita  demamprobatitr^fi  i.iffbclIo.§.fat\3C.tF.decapr. &pofil.tcucr.  funttamCi^* 
^niaiopofsidendh  quis  illa  fntrit-^  S^quidam  aclus  p.ofrcflbrij,cxquibustaniniusprcluml-  ,v 


yefioriitm  frri  noapojfstnt.  Y.  ncpcrBart,ihl.gcrit.fF.dcacq,liar.Vctiimperipranl 

p Pq^>o/Viic9tfwtf«;sk«,iir<>^f«d/woBpro^4t«r,jJi«' *'''TirctaIisaiiimasnonprobAtur,quiaificadi»s'cftcqui  ^ . . 
'P' do  ttrtitss  poftidet,  uotus, qni  potuit  lier»  ani  mo  potUdendi,  fic  nonani-  •_ 

p.-  \QP6fsidert,vtldttPitrtcadtmrttdyduQiisfolidumtninim¥t  inopollidcndi,& g>  per  talem  a^mfimplicitct  no  ; 


A-j  rV  quoq^icpofleffio  probari  per  faaum  t-  cmlibcrlicuumctt  ingredi  fundum  alienum , 6c  ab 

L ^ IT U LCL L jufji^^  aggdi infundo; ira ftatmtBal,  * - 


pofiunt. 


V .probetur  poflenio,  fi  a liter  non  confler  de  animo,  cft 
calusind.l.j.inpnri.fi.deacq.poiT.vbi  dicitur  * quod 


alio  p6flcfrumj3c  per  illum  ircidoncc  prohibeatur idc 
ih  l.indicia.col.vlt.fubnu.6.  vcxf.itcmpcnnodum.  • prelupponitur>&eftccrrinimu,q>tuncpoflcirjonoa  /' 
C.dc  rei  vcnd.vbi ait,  poirdlioncmquoq;probari p qua:utur,&  proptcrcdabfq,dubio.dii:W  Bal.  intclU- 
^rbdum,vt  per  irc,CSc  agere,  ex  I.  flipulatio  iila.SJistc  •.  gitur, quando  de  animo  conflat,  & lic  coqcurrcntib. . 
quoquc.ff.de  vctb.obl.  & in  difpur.iucip.  AcCulatus  aii|Sjqua:funtncccirariaadacquifitioncmpoflclli(>.-_^ 
de  vi  turbatiua.col.pcn.vcrf.dc  not.qtialitcr  probetur  .7.  nis,alioqui  erroneum  cflcdiccrct.g?  eo  ip(o,q>  proba'  ' 
pofl‘cfTio.cui  adhxrct  A!c.x;in  conf.  r j f . vifo  procclV  ' ; turaliqueni  iuille  per  fundum  alienum, qiiod  probe- ; ■ ’ 
fiicauf^zintcr  Marcum  GuaIcHiriuin.col.4-fubnu.5<-'.y.,  lunllum  poftfderc,  illum  fundum  ,&.in  contrariuni  ‘ 
v«f.ibi  hac  vero inftantia.vol.r.qui  loquitur  in  tcllc  ' vultctiamlian.ini  r.^.i.inprin.ffdcitin.afl.pniia,. 
deponente,  fc  vidifle  accedere  ad  terram  ,'quos  refe-  ; vbi  dicit, quod  iAccftaftusiC|uifolct  pcrmitfiiurcfa 


icndo  fcquirutAfHift.iu  decil‘.  1 67.G3bricI.de  Dato.y  miliamatis,31  amiefri^iideo  per  illum  non  pt’6bccur 


ou.2.vaf.itanpfobat.dctcrminans>bipcrtaccclluin  = ■ poirdfio  fundi , nec  quafi  poircinpalicuiusiutisin'  p 
pep ' frequentatum  ad  rem  probari  pollcfl'iouC,3c  in  con-  ^ *'  fundo,  ita  ad  verbum  declarauit,&  iniellcxitprxdi*’-/A*- 

ftam  Bal.dpelttnam  Buin.ui conf.raz.citca dubia. 


llitut,rcg.Ncapol.lib.i.rubr.i5‘nu.2o  & aa.cundciu 
viiquutinint  Ba!.Natt.inc6f.  apr.SimonCarcmmus 
■ nu.i.vol.i.Burf.iqconf.i  ts.dum  inflruracta,nu.io. 
fiat  vol.r .at  Ftaiijr.Marzar.in  cof.  to.  memini alids,vcrf. 

. fecundus  vero tcftis.fol.mihi  ii>.inimprcf.  Floreo. 


» vbinpnullisaliisidcottoborat.proutj& nostccimus 


num.7,vcr(.rccundo,  cum  rcucrentia.  cum  plur.  Icq. 
v.ol.Mrg.aianicomm)qua;traditCorn.incoiif  100.  - ' 

. incaufavcttchtcinter  inagiBru  Pctru.nu.i4-vol.i,  * 
Secundo  explicanda  cftipfaincrcpncluGo  i vt  io-  * 
p cum  fibi  vcndicct,quandotcoullarcr,  q>  alitjs  no  dc- 
tincrct;nam  cQ  per  ire,  iSc  agere  probetur  dctcntario> 

. &cpnfcqucmer  ex  ea  poirclIippKdumatur»  vrprx-  jL 
■fuppouit  BaI.ind.l,indicia.d.num'.6.3licgand6no-in 
' , d./.hxcquoquc.proptetcaiUud  dcbcrinteltigi,cuua • • 

' in  i.poft  fcnfcnriarh  col.vlt.num.  t z.vttf.fic  no.circa  probatur  alium  nondciincrcjfccus  vet6  cum  proba-  -* 

prxdicia.C-dcrcm5.&  intctloc.omn.iud.  vbi  inquit,  ^ ,.tur , quod  .alius  derincat:  nam  nmc  fieri  nuUo  modo 
rbflcflionc vfuprobari;licctIac.Biitr.inl. incerti-C-  ' 


‘4^  , /apan  conci. 1 170.inhoc.co.verf.  poflefllo. 

.2  'iaV  QuamquamtRuy.iuconf.i6i.qQoad ptimu.coL 
’ I f.vcrf.nop  ob  Aat  etiam,  quod  per  aduin.vol.  * 

I '4-  aliam  In  hoc  fcquutus  cft  lenienti^  adduccnsBal 


potefl,qu6d  per  ire , &'agcre  deteotatio  probetur , 


^ indicia. nfl  probant.quoin  loco  1 vt  diximus  pecmev  criam.vql.4.dccl.arardc  rei  vendic.hoc  idcnos  fupra 

uciur per  qo.ia  l.flipolatio ifta.  S.  hxc  quoque,  ff.  de'  ^ ^ tradidi miisin  d.concluf.  i i70'.nu.  lo.fic  comprobamt 
vctb.obl.vbihOcnQdtcitur,tj>fcilicet,pcrite,&age-  'l  Marza£.in-d.con|.ia<;oiVcri.ieeundusvcr6tcflis. 


'i'j  fc  probetur  pofTcfiio,  fcd  folumftd.ptopofitum  vult , ^ 
> Bar.poffgl.quod  cxdctcnfationcprobcmrpofrciliio  St 


ify. 


^y.:;7pt«iuinptiuei  quod  autem  per  uc,^&  a^9rc probetur'  yi  « 
7.7i^etcinatib,vrpra:fuppoiiitBal.nondicithribi.  ■:* 

^4'  • Veruntamenti  priori fnla  non  efl6b'iddilccdcri‘< 

.. . 7^7 , dum.Nam,6c  fi  Bal.in  d.l.poff  ientent iahi.  lac.r.iiir. 

•-"'f  opiniooe.ni  rcfcnpqui  in  hoc  alticr ferifit ; tamca^ 
no/cquituvjfed ei aduerfat,  acpriorti^rmariuxacT, 

luai 


r;,^.co^cZVsi  o ^icxar. 


W ’^0 


A R G V M E N T V M, 


A 


‘■'S; 


Quomodo  probetur  poflclTio  per  retentio-  - 
. hem  vfusftUdus  . ^ j 


ipfc  vrifupvt  inquit  NcuiidnSyiuaniiptia.iib.fcu  e. 
t.ineip.«  vt  mcliuSkVbi  agit,qu3  opinione  fcqui  de*- 
beat  iudex  in  iudrcando.limita;f-poft  mr.  j 2;  pCr l.  t-’- 
in  pnn.t  bi gl0.ia.vcrfg4auis.ffdc eo,pc/qucm  fa^'* 
01  loqutus-ibidcm  Ncuiz..it5  debitione, quamfiis* 

-S.^.  X • 


S V Af  M ARI  V,M. 


■ }j~  - 

l Pofstfiio ^obatur  /n  doaatarium  Sranjlaia  ,fi donator 
- =•  Hffuvs/ruPbtsti dmatd rtiXbi  i‘tftrufh-Rauo.n^bi4> 


.ST., 


■•ar,- 


'■X 


lVr,V' 


V. 


•i’. 


iL 


• . 


..-•■‘•i 


■ '■ 


Deprobationib. 

} PoJjKpo  pir  reteatiorum  vfutfrttSias , ita  dtmumproba  • 

turxji  rttimm pi^idtt. 

4 PoJiJ/wperrettationemproprHtatii,  datoalttri  vjufnt' 

{itt  non  probatur. iy  cur. tbid. 

5 Proprutat  dignior  tjl  vJufruSiu. 

6 'J{tlintmjibi tuttmpbyttujisin aliqua rc,po£(Jiion:m',  ^ 

dpmhnum  transfcrrtvsdttur, 

7 RtUnUovJu$fru£iusnontramjirtpopJjSontTn,vbi  diter 

inter  parte  t eonuentum  tji,  ix  cur.  tbid. 

% Piiliolocumbabetyvbi  eequitat  aUudJUadet. 
j>  Aequitas  fuadet pa£laferuari,ttiamjijint  contra  natura 
• lia  contraibit. 

1 0 Peudatarius  referuans ftbi  vfumfruSbitn , an  transfirat 

pt^^Stonem  in  eum, cui  dat  proprietatem,  remijjiut. 

11  Poj/^iotx  contraiiu  inuttb,  in  alium  non  transfertur. 

, f 

! C 1 1 n f etiam  in  iurcnoUrononnuUasalic  prob5 
' *3  vl  1 1 L tii  vixiquxa  noftris  fiditix  imiica^Jcur. 

quibus  poHeiTio  commod^probari  potclbHx  nisca, 
*i  clt.quxfitpcrrcrcmionSt vliisfiudusinempcfi quis 
conibtuat  fc  vrutTUcluaniim  alicuius, Tt  Titii : na  in 
Titium  pettalcin  vfumfrudum  irSsfcmir  potTcino. 
hic  cQ  calits  fingulatis  in  1.  quirqti  is.  C.  dc  donac.vbi 
Impcr.rcfcripfcrunr.quod  fi  ubi  vendam  rcm.vcldc 
nem>&  pro  inc  retineam  vfiimtiu^lum  rem  iradt»c 
videanquod  ibidcm.tradunt Bar.Bal.de  Ang- aeex- 
ictijC^c  niuluobfi;ruationedignu,ncccficaIibi,  <Sc 
argu.l.fiquijargcmum.S.rcdfiquidcm.C.co.dcdO' 
nat.idcfcnfitgl.inL3.i11  pcin.in  vaf..lnimo.vct^.lac• 
lo.fF.dcacq.pol^.Spcc.ctlam'in  tit.dccmpc.  6c  vend. 
S.i.nu.ia.in  fi.adidcm  refponditPau.Cafir.in  coiU' 
I7i.inca(u  prxfcntitVifisomnib.in  priu.VQl.i.  Alex, 
in  conf.i  i7.vifo  proccflli  ifiter  magi  Arii  Ib.de  f abr. 
col.2.nu.5.infi.  verliitcin  probatur  i.  Bcincoiif.i  57. 
vifo  inftrumcnto  donationis.col.vlt.iiu.i8.  vcr.non 
habet. vo1.2.5c  prius  his  Bal.incof  86.circa  pr<;dida. 
Bu.a.vol.y.&:inc,cum  veaiflct.col.jmu.8-vctf.itan 
retentio  vfasfruftus.dcrcftit.fpolia.Dyn.in  conf.49- 
thema  quxftionis.col.i.  in  fin.  vcrf.i . quia  donator, 
quem  modum  probandi  polfciTioncmimirabtlc  uo- 
cat  Lanfranc.dcOria.in  c.  qih  contra,  fiipcr  vcrlitc- 
ftium  depolitiones,  nu.t  3 3.vcr.,cft&  alius  mirabilis 
modus.de  probat.fic  fcufit,&  Cor.iiiconf.t  1 3*  circa 
priinum,in  prin.vol.i.&inconr.t  i7.piacetmiliicu 
cluf.nu.  i.vol.j.Bctttan-  inconf.ioir.  ponit  in  f.icta. 
XIU.3.V0I.1.&  prius  in  c5f  176. vilbcatu.nu.4.co.vol. 

.<  3.Bdiam.inconf-i7.cumrahcnsinatriinoni{i.nu.3. 
acnouifiime.loBapt.Ponta.in  trad.de  fpol.lib.2.c. 
i4.nu.  toj.vctf.vlumfrudum,ubi  etiam  declarat, 
z lAiusconclufionistr.itiocA;namqui  vult  rmcf 
fc  vfufruduariUs , ncccflc  cft  in  cohfcqucns , vi  pro- 
prietatem i l'c  abijtcrc  velit , ic  nomine  propcictarij 
pofildcrccxmandatotaciteld  legccdccflo-  l.i-i.vlt. 
^cuml-icq.if.vfufiud.qucmadmo-cauc-quam  ratio- 
nem fenfit-gLd.l.quirquis.in  vecl-credatur-C-  dc  do- 
nac-idg  voluit  Alcx.inl.naturaiitcrdnprin.coi-a.tub 
nu.j.ucrLq>confirmatRaph.  Cmn.ff.  dcacqu.  pofl". 
quem  refert, & fcquiiur  R.cbufV.in  comment.  in  coh- 
hit.tcg-Gaili.in  trad.  dc  maicr.poll'.  in  prxfac.tomo. 
3.nu.9-fub  verffex  to. 

Qiix conclufio primo locointcliigenda  cA,ut  fi- 
cedat,modo  huiuimodi,  qui  ic  vfufmduariu  confli 
3 luit,poiridctett  co  tpc,quofctalcin  fecit , alioqui 
. per  retentionem  ufusfiudus  non  probarcrur  poflef- 
lio  t ficinteilexit  Ang  in  d.i.quifquis.  verf.  & intclli- 
gc,qucm  fcquutuscfl  Lanfpn.in  c.qih  contta.in  eo. 
vcr.icfliumdcpofiiioncs.  fubnu.  iij.ucif.quodin* 
Tclligc.dcptobat.idcm  voluit  Boer.in  coment,  in  c5 
luetudin.Bityriccn.§.  t. rub.de  dona.uerf.intdligcQ'-r 
da  cfl  hzc  c6fuctudo,&  Chaflan.in  conliic.Burgun. 
in  rub;3.dclflicd.§.3.lupucrf.rcalc.fubnu.4.  verLad- 
^c^'■cad  Vn^,aclktlrall.lnconf.  t85.quis  donajio. 
rm.a.vol.i.  quibus  adlurcc  £.«buf.  in  dpixfat.uad. 
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ddmatcr.pof.  nu.9j.uerf  quod  cftucrum. 
Dcclaratai'lccundo  eadem  conclufio,  ut  non  ha,- 

4 beat  locum  ccontra;  nam  perfretetionem  prdpric- 
taiis no  probatur  fada  traditioufusfhidus.lcu  uniis 
dominij.utl.j.S.darc  aute.ff.de  ufufrud.dcqucmad- 

5 modum  quisuta.ftua. eu  propnetastficdig.i.o  nec, 
xquum  fir,qaod  ufufrudui  lcruiat,fcd  contra  (1.. : ita 
uoluit  Bal/iii  d.c.cum  ucniirct.fltb  nu.S.ucrf  fcv;  qua 
re.de  rcflir.fpol. ubi  huius  rei  rationem  a tferc,  in  d, 
l.quifquis.ucr.fed  ifla  ratio.  acRom.ind.Li.inprin.  , 
coi.  I nu.j.itcrf  quid  aurem  ^contra  referens  hocidc 
fentire  Bal.in  c.  1 .quid  lic  inucfli.in  ufib.fcu.  & ibide 
hoc  idem  tradir  Alex.  colu. i.num.  14.  uafhoc  non 
procedit,! i contra  fieret, & in  addit.ad  Bar.in  d.l.quif 
quis.C.dedonat.qtiosfcquuti  (iint  Boer,  in  d.  coliic. 
Bituriccn.tub.de  dona.if.i.  coLt.ucrl.  quid  ccontra. 

&  Rcbuf.in  ea.  pra'fat.nu.94  ubi  etiam  num.y$.air>  ' 

6 quodfi tamcn,quisrecincacfibiiustcmphyrcunsin 
niiquarc.uidctur  transferre diredum dominium  ,Sc 
poffeflionemfex  Aicr.Alcx.ind.l.j.  dc  laf.in  l.tradi ' 
tionib.C.dc  pad. 

T ar.6  lunitaturconclufio,  ut  per  retentione  uluf 
frudhisnon  poflit  probari  poflcflionCfiiiflirtransla- 

7 tam, ubi  alitcrtexptcfsc  eonuentum  cflci.quortlcili 
ccrpoffcflioicnianctct  penes  ptimu  authorcm.nam 
cum  hicmodtis transferendi polVcflionclit  cetus,  l. 

5 l.quifquis  ibi  tr.ididifsc  acdatfldcirco  fidio  n6f  ha 
bcrlocu,ubixquicasaliudiuadcc,utdoccr  Bicc.iiil.  . 
fi  is, qui  proempiorc.prima  oppoi.tf.dc  uliic.  & cquL 

9 eas  t fuadet  pada  feruari , ctia  fi  fint  contra  naiutalia 
conrradus.l  padaconucnta.ft.dbcontrahcii.  empr.: 

1.  i.$.fi  conucncrit.if.dcpof.ita  declarat  Nact.  m cof. 
474.poflmulta.nu.2.5c  suol.;.  ex  cuius coiifliiocli 

10  ccre  poiertsaliam  declarationem  ad  hanc  f coaclu 
lioneni,an  ea  fdiliccr  habeat  locum  iu  fcudat.ario  ic 
fau.nitc  libi  ulumfrudum. 

Qnano  eandem  intcJligc, ut  non  procedat  ex  con 

1 1 tr.Htu  inutili,  quo  quidcni  f pofscfsio  n‘6  poteflpro- 

bari  translata  perrclcruationd  uliisfiudus;  nl  fi  pnn 
cipalchduak‘t,nccacccfsormnii,L  cum  principalis. 
ff.Jc  rcg.iur.ita  declarat  Raiyn.in  conf.6^.  diligenri*^. 
col.7.nunj.ts.ucrf&  pcrptxdidainfao.uol.l.adid' 
allegans  Bald.in  Lex  tcllamcnto.C.de  lidcicommif 
& in  c.2.dci«:udodafo  in  uic.leg.cotnmiis.cut  acce- . 
ditidem  Rcbutf.ubifupra,nu.96.  , 

QonCLVSlO  t^fCXCK 

A R GVMENTVM. 

Pleres  a!ij  rcccfcniur  modi,e.x  quibus pof- 
feflfio  probatur. 

S  V M 74  A R I V M. 

1 Pojfejpo per  lignorum  incifionem , isbtJUarutnpafcuUi- 

iionem probatur, tf  cur.  fbid.nu.x. 

2 Arbores inciderthon  ipe(lat,ntfi  addomintfsn. 

3 PW*J/^  p^batur per  aiius , qui  communiter  non /olent 

Jieri  ntji  a domtnis,iy pofjefforsbut  rerum /uarum, 

4 'PoJ/i^  probatur  per  demolUtonem  adtjie^. 

y P.oJftjSio probatur  ex  eo,  quod  terris  ad  cultura  rtdailis^ 
fruiiusexeisperceptijunt, 

6 PoJfcJJionon probatur  per  aitus  pojjfejfortos,  niji fiant  no- 

mine domini,^  ad  boc  pracedente  mandato, velfiquu- 
taratijicjtiohe. 

7 PoJ/eJ/i6  nomine  meo  ab  alio  spprebenjafine  mandato, mi 

bi  non  acquiritur, nmtjequutaratsfieatsone. 

8 Ttfiet  dicentes Ji pefiidtjfe  nomine  talss , non  probant eiut 

poffi/J^eptificUeius  mandato,vei  ratificatsont  cbfiet. 

9 PojJefito  non  probatur  per  aitusgtfiai  a procuratqU,  nifi 

de  procuratorio  ist  mandata  citu  appareat. 
loTefiit  depcnenteificiies  vmutrfitatis  ,in  talsfilua  ligna ff' 
lofephi  Mafcardi,eJb\A,  Yy  3 aut 


iofephi  Mafcardi 


gutpsfcuUfft,noH^(Aa9t  ^mJictmJlet^mAndAiotp^ 
Rmt  vntutr^Mtu 

T|  Vmi*&JUatisbomtnftb^nai7f  dlianaJiluA  mtidftttjtni 
mittdAto  tim^omutrJttAttpoJiJiQntm  noH  M^u$rant. 
fi  Pofft^probAtuf ptr A^us jftftot  nom$wmf<hqtuuioA6 
tfutto /uipr^fUt  &eoBji/0\  ttwtf^diaiio  MJitJjtQ 
non  covsitt , 

jj  *PofitJpoprob4turpfr nomint rmo,Jid*ms- 
dato  fiUttn  tdciUfwlprAfutnptimf  jppanaf . , 

14  (omnmBittrfunt  vilUitiTformidob^bomtt^t . 

1 5 Prudin^  ptreeptto>ex fundo*  cuiui  qu$t  mto  notmuf  pof- 
fijiontm  AC^MtJiuit^nductt  rAttfcMtiontm , 

\6  Po£i£io  vniutrfiuti ptrAiiutjpartKHiuribuijpJloi  ac- 
qmrtttirfi /cttntia  vnuccfjitatiiicjcl  tam  rtgsmmm  m- 
urutnit . f 

J7  Scuntiatr  patientia prafumitur . 

18  PatitntialoeomaitdaU  habetur, 

Vnieterjitat  ad boivtex  geftitper  particulares  a^iaf, 
eommunscatut»  conjslium , ^ deliberatum  pracedtrt^ 
debet, 

ao  Colonus,  qua  agit*  dominus  abfqutalio  mandato  rata 
habere pra/umitur. 

> I Colosso  partiario  vbifundmi  loedi ,4ominHt  omnsa , qua 
dormno  ex/undo  vttlufunt,  mandare  vsJetur, 

Xi  T tjlti vbt duunt,TaUmpo/tiderenomim^itq,nonprO‘ 
bant,niji dt  Ttiy  mandato*  velratibabsteont  appareat, 
i J 7~ eJietdscentet,Tttiupqffidert, qmsaviderunt talenomt- 
tu  eius  ligna,^  arbores  intidtreprobant  tisamjidefi- 
tp  mandato  non  eonilet.tf  turjhidem . 

24  PoJltJJio  alterius  nomine,  abjq\  esus  mastdato  appreUfa, 
lienes  ab  snitio  nomcquiraturjtxpofi  faUoth  ubtfet- 
eeitttxpajfus  entUidrturhabuiJJefaUem  ansmu  retinen- 
diprrqutm  idi acquiritur pojftj^ . 
jy  ^Pe^Jpo  probatur  per  uerbagentttui  eafus , 

26  CenitiuMS  eajks,dt fut  natura  smporlitt dominium . 

2^  Verbagtmtiuseafui^uandoqutpojitjponiyOjimplieem 
ufum  ae  dtttntatsontmfignsf*  ant , 

38  Verba gmstsui  eafus  a matena fubuUa  declarantur , 
fjlrsnpiiuntser. 

19  5<r  eorayi!jfpcemdnloco^iuteinopro^sHeStunufquif 

queprohsbertpottjl . 

30  htereora pro^u prohibent  f non  acquirit  quajipojfeffsosef 
pOohibendiJtdsHS  prohibendi  duntaxat ., 
j I Aquam  poJfidenSi  terramfub  aquis  latentem peffidatt  nb 
utdetur . 

41  P^ndiproprittai,iy  ufuifrublus  per  inundationi amit* 
tuntur. 

j 3 Pqjjidtns  terrsiorium,  terram  quoque  fub  aquis  latetem 
oq^der*  uidnur . 

^4  V erritorsum  quid  comprehendat , 

^ nnnillli  'i modi; ex q 

1 jjyj; polTcfiloprobari p6t>quos 

bteuiter  hic  refenen^  ^aiubor.E,\  ijs  iilc  cQ,  qui  tic 
I t I ignoram  inci fiuncm.jc bcAiaium paicui ario- 

nem  cx  ca  cmtn  probari  pofTcirion^  ccQcs  mihi  fune 
locupktitTimi  Alcx.in  cfif-SS-quonum  omne  datu. 
col>4nii-i;.vcrr.  quod  auicm  tcHcs.  fol.$>  R.uyn.m 
coni'.  68. in  caufa,dc  lue  vertente  jiuetFrancUcum. 
coi. vlt.nu-6.vol.5. Nana  in  conf.dya., vertente Uoi' 
diU.num.ip.vol.4:«Sc  Dom.Bmaz.iQcon£ciui.r.nu* 
jp.vohr. 

iniurmodi  polTcnionC  probandi  ca  ratio  quo- 
% huiurmodl  arborum  t inciAonon  iblctipcdarie. 

nifiaddominos»l.diuortio-$.  fj  fundom.  tf.lol.macr. 
q Earboribusin  prin.ff.de vrufni^-dc  pofl'cUjot  pro6a 
tur  per  a^s>  qui  non  Tolcot  fieri  ia  rebus , DifKottci 
i dominis , & poflefforibas  rerum  luarum,  l.a.  C.  de 
acq.por.&l.Titia.  Cdciblutio.  iuconfiemarNatta 
in  d.conf  67z.fub  cornu.  t9.voi.4. 

Prz:crca  probatur  poflcirio  ex  denaolicionc  xdifi 
4 cij»  t vrconRac  cxallcgawaParuT.mcdCp^.Adna* 
noagcnti.im.a.vc£l'4iccadem.voi. 


$imili$cf\fupenohbti$,’aui  fequif  modos.  nara’Q 

) probarum  terris, cuultis  arbuHisad  culrorlre 

da^is,  quas  ronchos  vuUoappcJlantifruduscteis 
perccpcrtinticolii^cndorm^csineis  fatas  continuoi 
^eorundem pofl^ibprobita  potent  dici,vtconful  f 
tircf)>ondcrcNatt4  in  d.conf.67X.rub  eodem  ou.  19. 
verCitem  probarum  c/l*  ac  Bcrcaz.ind.  cdf.i.lubea 
nu.5p.vcrr.  & nedum  dc  indfionib. 

Ptitdi^i  probandi  poQcinoncm  modi  declaranf» 

6 vtQOQproccdant»nififia(Tttnommcdru,dcadhoc  ^ 
przccdcntcmadatOfdcrcquuta  ratificatiOnc.de  qui* 
biisH  non conllct»non debet dici^idqualita poT« 
IciHo.tuxta  ca.qux  nor.4  Do^.i  n 1.  rp  nico  in  pclnc. 
&inl.gcncralitcr.fl'dcacqu.poi'nam  vbicunq:  quis 
apprehendit  pofTdlioncm  nomine  meonon  pratee* 

7 dentead  hocnundato.miUinonacquirirnrt  pofscf 
iio.niii  reqouta  ratihcationciitanidit  Alcx..tnc6G. 
lio.vifisacunirimisdubitacionib.  coi. a.  fub  num.u 
verf.  prztccca  teflis.vol.  1.  per  feommunisfemus  in 
E.6c  ml.fi  mc  in  vacuam.in  6.  vbi  (criben.  not.  fFde  * 
acq.poft.pofscr./.n  pofsdsociaCcod.  & l-G  cgo.ff. 
de  nc^.gclt.dc  plemus  idem  Alex,  inconf  167.  (pio* 
niam  rcs.col.  1 .nu.  r.&  7.volum.6.  in  conf.  1 5 h circa 
iitcm.nam.a.  volum.6.  Pvolai).  a Val.  in  conf.ip.fa* 

^a  fuitdonatio.num-  4.V0I.  i.iucoufO.  quomS. 

nu.S.vol.i.VbiplurcsconcoidcsaIlcga(.in  cohf.  78. 
habita  nu.  z$-  vol.  7.  Capha).  in  contato.  nicnfibus 
dapns.nu.44.  voUa.  vbi  loquitur  in  atiiu  pofscrsono 
incifromslignorom.  Crau.inconf.s.  triafunt.nu.i6. 

8 vbi  air  poficfiioncm  non  probari  per  tedes  | dt  dicE  • 
(cs>q>  poGedcrunc  nomine  talis*  nifi  probee  dc  cius 
mandato.aur  ratificationctVbipluuad  idaHc”at.Si 
mile  cfl,9  afscruii  Parif.ifl  d.  conl'pp-num.4.  ubi  ait 

p pofscfsioncm  fn6  probari  pa  adlfi  gedum  i proco- 
latorc*  nili  dc  procuratorio ) 5c  inadatoiplius  cofter. 
uuli»ata.l.  t.i.pcr  procurarorcm.ff.dcacqui.poncum 
nmil.&  per  Bar.  ac  alios m l.  qui  mihi  donaiQ.  ff  dc  * 
dona  itactfcripfjf  Bertr-incoaf  70.  IcdoproccTsu. 
nu.5 .6.3c  9.V0I.  i . 3c  ip  c6fj » 9-  mulla  funr.nu.  1 .vol. 
j.  hinc  vbbcrimcrcfpondit  Corn.  in  coni*.  ip9-  vifo 
reteri  pto  per  tot.  vol.  i.Oc  ipconl4^.in  caocricicin- 
ta  vniucrrKatcni.nu.u.vcrr.htsth  nonobftantibus. 

IO  vol.7.tedcstdcponcntcspa(cuiationcm  * dcli.^na- 
tioncfcthomincsaUcumsvniuaricacisfa£ij  in  alie 
no  iaritorio.non  probare  pofscisioncm  iiiris  pafcc* 
diiautU^iundi.  nili  conrtct  Uc  m^dato  ipfius  ymucr 
fitatisiVt  ibi  plene  per  cu.cui  adiiatct  Putheus  in  dc- 
cii.26  cadcdic.  lib.a.  ficdccifum  tcfcren^coiafcip-  * 
Ibiuuna  Nurfina.ac  Io.  BaptlHa  Ponta.  in  tradla.de 
lpol.c.i4.num.y9.itin.lib.2.  q»  polltcmuin  approbae  ^ 
& nonnullis  confirmat  Bofio  ttad.cdm.ui.  dcplu* 
riou&vioicn.nu.6o  ucr.addc  pratditflis.  Quod  autem 
demolitio  idifiai  no  piobct  polsdsioncm  cius  »,qut 
cafccic  alieno  nomme.icd  lilius, cuius  nomine  faUa  0 
fuit,TcrpondirParil.in  d.conf.99*nu.2.3c  7.U0I4  Ea- 
dem dcclaratioconfirmatur  exeo*  g>coolulms  ru- 
dit Bal.in  conf  4 tS.lpiamittcndum  cd  ad  cuidcntiJ.M 
fiibnu.t.dc  a.uol.xubl  in  cadlopinionc.quoJfinn 

a 1 gulidcumucilitatc  flignando.udcum  jnmiahbus 
paicolanrio  filuam  poiKdemr>t,quod  unmerntas  n6 

i.  dicaturpoikdil'sc,«clpofsidcrc,nifi  probcmrillos 

- talesnundatu  ip  conlilioi  ucl  arenga  ah  unioerfita- 
tc  habuifk:dc  impofvibilc  dliUt  ibidcm  fubiuogittrp 
uniucrGias  uincat  1 ai  docear  illas  lingulares  plonas 
ab  ca  lignandi,  ud  pakulaodi  mandatum  haDuirse. 
Baldu  tequuti  fum  Crau.in  conf.7 1 7.  in  cauU  ,^hibi 
tioois.col.pcn.nu.4.uol.a,  ubi  pluicsaddudt  cocor* . 
des  & Hieronym.de  Monte,  in  tradi,  de  fimb.tcgun* 
c:7a.*Tiu.4.  cum  plur.Icq.  hocidCquampjunb.  cotro* 
borat  Pctr.Bcnintcn.in  dec.  Bononien.  79.  uniucrH  * 
cascalbi  K.agumagni.ou.a.cum  plut.lcq. 

Intdligcda  cG  primo  loco  hxc  dcclaraciOi  ut  pro- 
cc<&ii*qaiUc>  Ctttttt  noQuoe  poEidclor,  erat  abiens: 

fccui 


De  probarionib. 

; A fc.:us  f n pnKcnstSc  cdrcnticns  tem  pore,  quo  ali  j io- 
ccpo^nt  potndcrc  nomine  cius  ;quia  runepr^arur 
po^(Tio;vtconftarcznot.ab  AtexJn  d.l.quod  meo 
col.:.nu.^.verCautitlud.<f.deacqupor.vbi  inqulr,^ 
illud, quod  dicinir in  d.l.quod  meo,  ilIO  rcilicet  pol' 
nderctcuius  nomine  pnflidctur.intclli^»  q5  pn/eus 
crarillct&  confenricnstcmporc, quo  quis  iaccepit 
eius  noTcpoHlderc.fed  H non  erat  prarfcns.de  conicn 
fiens,fcd  nomine  abfcmisqQfs  conAitujt.leeius  no- 
mine abfentis  po0iderc,Roo  dicatur  po(sidere  is  cu  • 
iasnominepofsidcrur.antcquam  rarO  habeat.  3ciu 
proccdat.dJ.nc6iminisrcrvus.de  d.Uie^,acaUarlc 
fcsTupra  citatx.fic^.  Alcx.ind.conf.uo^.cof.s^e 
^larat  Gozad.in  conf.42.in  calu  propoQto.  col.pcn. 
nu.  ro.ver(.ad  quintQdico.cui  adhxrct  Roi-^  Val.fn 
d.conf.d.nu.4o.vcrfncc  habet  obftarcvolt. 

* Sccundocadcm  inrcliigcndaeft » vtlocd  lucear, 
qfi  non  conftarcf  dc  mandato,  vt  not.  fcribcn.m  d.l. 
quod  meo,  fecus  II  fditcmtaciti , & prefumptiuede 
i^eoapparcrer,vc!miquandodonumfciebanr,5c  pa* 
riebanf  laboratorcs  inediarios,aar  colonoseomo' 
do  negotia  fua,6c  corfl  noTc  gerere.-  nam  tunc  prim  • 
mnnriir  Hbi  ea  mandafle,  iuxta.  1.  remunertndi.  $•  (t 
pafas  ff  mand.dc  nor.sl.Bar.dc  alii  in  1. 1. ff.de  nego, 
geft.quos  refert, dcfcquiturSocy.  iun.in  conf  n5.n0 
obftanthiicol.pen.nii.i5.vcr.lecqndor«rpondctur, 
dc  rcqucn.vol.a.vbi  etiam  noni.27'verftertio,idalU 
ratione  precar, cxcofalicct,  quod  nonftt  vcrifimi* 
I4lc.qu6d  rufbci,  qui  alus  funt  f viles  1 8c  formiuololi 
homines,  ncmusaltquodinddantnne  aliquo  m.an* 
dato  l.nota  eft  veriH miIc.if.quod  met.  cau. cu  nmil. 
de  ex  gl.in  I tale  paflum.fT.vIr.  pcrillu  tcx.  lf.de  pac. 
hanccandcin  cOlrrmai  limitationem  R.0I.  i Vat.  iu 
dconTnu  4t.verf.vlreims,vbi  aiiihoritarc  ibi- 
dem abeoall^ari  ait,  idem  efle  per  perceptionem 
s 5 1 fru^uttm,  ex  qua  tacite  dicit  induci  ratificationd. 
Kuy.confcll  nu-/9  quia,  vt  dicitur,  fub  num.fecun 
do,vetffcd  iffisnon  oblhnnbus.volquarro.qui  cor 
tiipte  allegabatur  in  libro  meo . Hanc  etiam  I imita  • 
tionem  corro^ro  ex  eo>  quod  de  vuiuerfkate  dicit, 
Sd  quod  ca  fcilicct  pofsit  per  particularium  t poflclsio 
flcm  prarfcribercabrquemandatoidummodofcicn- 
tta  vniuerfitatisivcl  cainregetium  intcrucnerit,  qux 
A 7fcientia  per  parteniiam  f prxfumitur,  Sc  patientia  Io 
cof  mandati  habetur , vrex  late  tradita  in  he>c  cafu 
didin^ionc  i CepoLcoHigitur  in  cra^.dc  farurutli. 
pradio.c.94ie  iure  paicen.nu.15.  quam  referendo Ic 
«niiturHicronyni.dcMontCiin  dtra^.dc  hnib.re^C- 
a.c.7i.on.  o^uoi  eainque  pluribus  confiimit  idem 
nu.u.cum  multisfeq  de  Berrran.inconfa4.confpe 
^ proceffu.  nu.  r.  vol.  1 . ad  idem  refpondic  Dcc.in 
Conf.2ii.non  paciruranguftia.coImcQ.mi.y.  vcrf.no 
obBar,qu6d  not.Bal.dicds,  quod  (Kniucrliiatis  ho- 
, mines  fiogularcs  cum  eorum  animalibus , palculari 
fueriottn  namocc,tanquam  effer  voiucrfitatiSipradu 
mitur^iuod  ipfa  vniuerlitas  pofrederit>dc  prxfcnpfC' 
rit.liccr non apparearde mandato, quia  voiucrur.i- 
tis  patientia  loco  mandati  habetur , 1.  qui  patitur,  ff. 
jnanda.vr etiam  determinat  AfBi^  in  dccif  J76.  ex 
<pjo  probatum  effnu.A.Car.rcninccKifyd.ruparoo 
tiuis.col.vlc.nufcxfo, adducens  Bal.ln  l.licor./.ft  qd 
' Tniuerlitari.infi.  vbi  etiam  gl.fF.  quod  cumfqucvni 
Qcr.nom.quiitaad  yeibumtftud  determinat*  eiufq; 
Tcrba  aurea  appellat  Cur.vbilupra.  idquelatcdercr 
/ minantParif  inconf.iii.incaofa  mprxfcniivcr- 
tete  coi .penulanim.64.  cum  pluribus  icqucn.  verf. 
nmen  aducitcndum  elivoluprimo»  ac  Hieronym. 
VbifuMa.ninn.ii^umpluribusfcq  ibiqucnu.  lydc 
^ id^relpondct  ad  tradita  per  gl.  in  I.  non poteft dolo. 
Jp  ff.de  rraJur.qux  vtiJr.qood  f ad  hoc,vradus  gedus 
vniuerm.itcmarhciat,fica  dcbcitcommunicatoco 
niio,dc  deliberatione prxccdentetcqnftliardsfolcm 
nucccvi\tjrtgarh,d:  icnb.m  I.ncut.^.fi  quid  vniocr* 


Conci  MCXCV. 

ntati.ff.ouodcuiurquc  vniucr  nomi.de  ini.aut^du*' 
/.vlr.ff.nc  pcQ.Proprcrca  dicebat  Dec.ind.cdf.tar.  * 
eodem  num.fcpcimo,cau{a  debere  cfleaduocatu  ia 
articuUador&jirobando  vnmcrdrafis  nomme  par> 
ticufares  vibs  fuiisc  nomine  cms  nemote.ac  fcicnxi' 
busciusadminiftratoribus,  eadem  confirmat  Pecr. 
Bcnin.in  d.decif.  70.nuM  7. 

zo  Tertio  eandem  declaro,  f vt  non  uera  Hr  m colo- 
no: etenim  ratihabitionem  cpru , quae  colonus  ^cit 
' nomine  meo  non  requiri, fcnfcreS^r.fen.dciunat- . 

Ic  in  conf  89>incaala  agitata  .col-7.in  6n.  ftibnu.  18.^ 
verf.fcd  qmd  p(ura>voI.  r.&  in  conf.  1 1 .in  caufa  Dev 
Cathcrinx,col.  1 .nurn. quarto,  vol. hic  d conf.  155. 
col.pcn.nuin.i9.vcrf.nccobftarpr«didis.vol.fecun 
dorcx  coque  confirmatur  i Ihid.  quod  idcmmci  Soc. 
iuo.dixicin  eodem  conf.i  3 5.nu.27.vcrf.fccundopat 

11  ticularitcr : nam  quandoquU  locat  fundum  f colo* 
nopartiario,prx(umirur  fibi  mandare  omnia,  que 
funt  vuUa  ipufundo,dc  domino,  dc  prout  dl  c^ci>* 
tum  licti,iuxra.Lfi  mcrccs^.  fi  condudor.  dc  ibi  B ar. 
ff.  loca.  & pcrCimlcqucns  etiam,  vt  nomine  cius  ex 
iicmonbusligna  iricidantar,vci  quiilpiam  idem  de« 
nioIumr,au(  ronchos  faciat, quemadmodum  cxpc'  f 
rientia  docet, qux  eff  rerum  magulra,  \*t  ia  ca.  quam 
fit.de€l€d.Iib.d. 

Quanocadem  prima  declaratio  iiniitanir , vt  l#> 

12  cum  (ibi  vcudicet , quando  t laborator  numtoc  d6t 
accipiar  polscfsiotid , vel  teffis  dicar  nomine  ciuidd 
dotnini  illum  pofsidcrc  naminhiseafibusrcquirif 
ratihabitiOiCoquodde  polscisionc  doniininihil  de 
ponat rcOis  t vtm  tus tcrmmis loquuntur  Alex,  in  d. 
conf  I lo.iub  eodv.ni  num.  i-vol.i.Gozad.  in  d.conf. 
4i.col.i.rfnm.5.vcrfquiuioconndcrandum.  Ruyn. 
in  confi  ;.quia  in  hac  cau(a,col.  (.  fub  oum.  t .vor.4. 

& in  d.  conf  jg.  fub  rnim.i.  volumuf.  dc  in  conf  1 6 f. 
IcIuChndi.auuM.vol.).  ac  iliiphircsfupcrius  alle- 
gati, qui  voluerunt,  quod  H teffes deponant  labora- 
cores  potkdifsc  nomine  mdo  non  dicatur  probata 
po&euio,  mli  probetur  dc  mand.itoivc)  ratificario- 
ne,proutc-  s itaimclligendos  che dixit  RoJ.  aVal. 
ili  conf.  46.  quia  in  quacunque  num.  14.  verf.  Sc  pri* 
mo.voium  i.Iccus  veto  efsei,quandoic(lcs  depone* 

ajtcnedc  porsefsionct  ipfiuSdomrni,  Idqucfclbire  di 
cerent ) quia  ftm  v ict ni , tum  quia  viderunt  colonos 
illius  nominefuo  Iignafic,ronchafsc«  autaliud  quid 
piam  ad  pofklsioncm  pcrtmtsfecifsc:  quo  quidem 
cafu  dicendum  eff , polsclsioneni  cfsc  probatam  do- 
mini ipfiu5,qa  dc  illa  particulariter  teflcsdepotunc, 
dc  ^ dicant  colbnum  illius  nomincciordeni  iignaf- 
fc : cx  quo  potius  videntur  dcnionffrarc  a^u  polseI\ 
forium,quam  pohcfsioncm,dc  ad  id  teffcsipli  videa 
tut  pixtuppoocre,q>  iotciucnic  mandatu,  vcl  uolun- 
tat  <iomini,cum  illG  poisidcre  prxfupponantdc  pr^* 
Icitiin  in  cafii , in  quo  non  quxratur  probare  pofscf* 
fionem  quem  acquiUuilse,fcd  illQ  poficdUse : vt  ut  * 
nit  in  eo  cafu,  fuf^r  quoconfuluit  Soc.  iun.in  d.c6f>  ' 
i35.vbinu.29.vcrfprsetcrca  dc  hic  eft aducrtcndtim 
voi.2.iiafupradidlam  declarationcffi  ooffra  deda- 
rauit,exf4icauit. 

QuinioeandcmdccIato;na  licetprobemrabini- 
tio non intememf^ mandaram,  nec  ratihabiriond 
cxprcfsam.dc  Hcab  inirionon  fuirsedominoacqui 
Hram  pofKfsioncmicamcn  dicendum  eff  ex  poCt  fa- 
i4dodnm  ,cum  pcrillidstninicos  aoiUcm  nomine 
lignaicrur,lubuifse(alrcmammumrccinddi,dtfet  • 
huiofmodi  animuminduci  veram  acquinnonem, 
licet  nuUa  vera  pneccfscric  acquilitio : iffa  eff  llngu- 
laris  dodiina  Bar.in  l.quod  uulgo,pci  itlam.l.  ff.pro 
cmpio.cui  adhxr.idemSoc.iun.ind.  c5i.iJ5.ou.i8. 
ucrl.prxtcrca,5ctcrtio.  uol.i. 
ay  Inlupcr  poCscfsio  probat 
26fus:nam  licet  dc  huius  caius  namra  fiidommiutitn- 
portare, l.i.$.i.ff.de  religio,  dc  Utrope.  func-cu  firail. 

Yy  4 unien 
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tamen  veiba  genitiui  cMairi  polTcnjon(fpIam,&  qa 
27  quit  Gmpliccin  j vrum,&  dcicntationcm  importare 
rolcntivnn  ha-in  prm.iun£tagl.ff.;vi  bonor.  rapr.de 
in  J.  I ./.potcftatiS.ff.dc  pccu-eadcm  gl.m  l.i.in  ptin. 

' fF.de origin-iur.  Bar.in  l.quintus.la  2.§.argcnto^  dc 
aur.&  argen.  Icga-glo  ctiain  inl.vlr.C.dccdic.dmi. 
Adr.tollcn.&  in  l.priina,§.aUipr«eroi>  cum  fcqucn.flp. 
nau.caup.ftabii.  ita fcnllt  Alex,  in conf.  54-  vilbpro- 
cefllicaulx  ima  dominos  de  Lardis.col.z.nu.x.vol. 
5.  & in  cQnf.i  i . vilb  pfoccflli  inrcr  Communitatem 
CiuitatisSarzana!,col.5.nu.i4.  voliim.  5.  & Bao.in 
tonl.j  aort  a fn  i r controucrfiainu.  ? werf.  i . ofiendi  f , 
Se  nu.8.vcrf.rurfus  qiiamuis,  vol.  j.  vbi  confuluir  lU- 
per  illa  X'Crba>  /i  s'iprouato  ejftrt  di  CMaiionn* 

Dismantt,  ^c. 

Declaratur  htec  probadi  poflcflloncm  ratio,  vt  ta- 
2S  raen  vciba  genitiui  cafus  (intfd  materia  fubic^a 
rcftringcndai<Scdcclaranda>vt  (i  proferantur  in  calu, 
in  quo  principaliter.dcdirc^^  de  dominio  agarur«fo 
lumdominiQdicanturii^^rtare;  atG  proferant  iu 
cafu,inquofoiD,&  princi^litcr  de  poilcinonc  aga- 
tur,folum  denotent  poflfdnonenr:  vt  in  iudicio  pof- 
fclToriorctinendx . in  quo  probatiofolQ  principali- 
ter fieri  debet  de  mera  poffeflione , &*non;dc  domi- 
nio,I.naturalita.if.  nihil  eoe,  & ibi  (criben.  £F.dc  ac- 
quir.pofleF  Ban.in  1.  Ii  duo,  ff.vti  polTidc.  S.rctincn* 

' dx.  Inilitu.  ritu,  de  interdie-  Abb.  ac  alii  in  cap.licet 
f caufam  deprobat.iia  tradidere  * communi  cbfcnlii 
fcribcn.omnes  in  rub.ff.de  nou.opcr.nunc.vbi  in  pri 
ruisAlcx.coIuiu.6.&  7 num.iy.ctimplur.  feq.  vcrli, 
in  hoc  arriculo dico, quo  in  .'loco  latifiimc  materia 
hanc  examinant, eandem  ad  plurim.i  inferentes, pre 
fertim  ad  ffatuta;adquosincreiicio>&  inpropofuu 
cafu,eos  fcquutus  eff  ictiben.  Bao.  in  d.  conf  50.1ub 
nu.3.&4-ac.8.vol.j. 

Ad  hxc.  an  probetur  polTcirio  ex  proiedlionc  for- 
diumdeu  prohibitione, ne  proiiciarury  egregie  deda 
rarParifin  d;conf.99-nu.6.  volum.4.  vbi  ait,vmcui- 
29 qiic  licere  in  locofibi  vicino tproijcicrcsftcrcora, 
jode  fecem  prohibere,  ex  hoc  aurem  faciu  prohiben- 
di minime  quxri  poflcnioncm, nec  cius  continuatib 
nemdedei  tantum  competere  lus  prohibendi adeui  ' 
randum  foeterem. vel  malum  afpct^u,  ve  inquit  tcx. 
in  1.  2.  P.  Ii  quiscloacam,&  3^.  idem  ait, U odorc.vbi 
Bar.ff.  ne  quid  in  lo.  publi.3c  pereundos  Barto.in  U 
quanquam.fT.de  cloa. 

VUoiuspcr  probationem  fa^am  dcpofrdlloqe 
f .iqux , vel  pilcarionis  non  probari  poffeiliouc  ter* 
rx,qux  larcbatfub aquis  coliigituftx  rcfponfionc 
Pompouijiin  UiagerTa  i.tf.quSadm.vlusfmd.ainit. 

J 2 vbi  rndiC;  per  | inundatione  agri,  in  quo  quis  vfuin- 
frudum  habcbat.iplum  amitti  vfumhuflu,  cuin  ip- 
' factproprictascocafuamittaf.adco  vtncpifcando 
quiderameri  pollit  id€  viusfiu^us,quocooicxiup< 
motus  Alex. licdctcrminauit.in  conf. }7.incaula, .Se 
' lue  inter  mag.  & gcncrofum  Equitein,CQl.3.nuni-7- 
vccf.uitius  etiam  rcfpondetur.  volu.7.vbi  concludit, 

probans Ic  ppllcdiffc  aqujspifcando,nun  idoo^ • 
bat  terram  fubillisaquis  larcntcm  ad  fcfpccfarc , de 
ibidem  co(.4.nu.ip.vcrl'.  pixtcrcaconfuctudo  llibiu 
gi(,quOd  fi  aquxcxcr«rcant,&  occupent  tertas  priua 
toruniinoii  ideo  dominum  vallium  effici  domiinim 
niaruts  terrarum, depropterea  rciabcntibusaquisdo 
minum  vallium,  non  retinere  domiuium  agrorum, 
qui  abipfis  aquisfuerunt  occupari. 

Declaranda  eff  hxc  pioba(io.Vt  procedat  in  eo,  q 
poffider  aquas vti aquas, aut  lacuniivn lacum:  nam 
vtiq;you  eff  huiufmodi  non  dici  polTidcrc  terram 
•I 1 aquis  rubicfiamifccus  t in  eo,  qui  poffideret  teirito* 
rium,  de  propterca  in  terminis , in  quibus  confulu  it^ 
Alcxan.in  d.conf.57.condu£lorcs  lacus, fcu  vallium 
aquis  inundatorum  ad  pircandum,  fircccdantaqux, 
non  dicentur  condu^c  terram, que  tempore  c^u* 


Aioniseiat  aquis  luppofita:  hoc  euim  in  cafu  lacus  ' 
dt vallis crjJtlocaiatanqtesfpcdalis  ficadfpcaalg  ? 
vfum,  fcilicct,adpifcandum , vtibi  prxfupponituir 
idcirco  non  porerar  extendi  ad  alium  nfum , hoc  eff 
pafcuandi,fi  uallcs  cxGccatx  fuillcnt.pcr  ea,  qu*  ibl 
ipfcmct  Alcx.dcducir.  Alircrucrodiccndum  clfct  in 
cafUjfupcrquoconfuluitTibcr.  Decia,  in  conf  123. 
dtquoad  argumemnm,uol.?.inqUo  non  uallcs, non 
lacus, nonaquzdatxfuerantincmphytcufiml,  neq, 

’ adccrmm.de  cxprelTum  ufum  pifcationi.s,  otin  Ale. 
cafii , (cd  ;conccflum  cr.ir  quid  uniucrfalc , uidciiccc 
icrriiorium,q>  comprehendit, t de  uallcs, de  aquas, de 
lacus  dt  loca  dcferta,&  inculta, de  pifcationcs,&  au- 
cupationes,de  ucnationcs.de  lurifdicfionS,  de  omnia 
qux  iurcfcrritorij  competebant  prius  Principi, quod 
quidem  iusuniucrfalc  territorii  recipitaugumStuiu, 
dedi^nutioncin,utidcm  Dcc.ibidcm  lati  deduxit, 
nu.9Micrrnon  obffar  nonu,  quod  Ii  i n diTlo  fuoca- 
fuagri  priuati  deferri  fucruot,  de  occupati  aquis,  ius 
pifcandi  inillisaquisuriqicopetifrctantcconcefna 
nem  Priucipiiurcuuiucrialiipfiustcrritorii;deitid5 
ji  poft  uiginti  annos  iterum  agri  effedi  eflnu , coni  - 
pcrijrtcnt  illi  parita  Principi  eodem  iureuniiiafali 
tariioripcrgo paritercompacrcdcbcnt  ,6rcmpliy*  , 
teutoMn  quem  uniuctfiim  ius  illud  territorii  rransla- 
(um  cffjA  itadeciarat  Dccian.in  d.conf.  1 23-«u.z9. 
uol. } .per  ea,qnx  tradidit  Alcx.|in  d.  conf.  57.nu.6.dc 
io.uf>1.7. 

Qua  mplures  alios  poflem  rcccfcrc  modos, quibus 
poffcllio, acquirit, Se  probatur:  qui  fine  ullo  negocio 
colligi  pofliuu  ex  toto  lit.Infti.de  ff.de  rcT.diuifio.cx 
tit. ff^.dc  acq.poff.de  de  acquir.rcr.dom.ldc  ex  ttadirii 
a Rcbufmcommcnt.adconffiru.rcg.Gall.in  prxfa. 
trbd.de  mater,  poff.pcr  tot.qux  loca  quonia  unicui- 
que funtobuiaiproptaca  adealedoran  relego, 

f 0 e L r S J 0 ^CXCVI, 
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Quid  probare  debeat  ador, ad  hoc, ut  in  in- 
terdu3:o  retinendae  ptJflclTionis,  tjuod  uti 
poflidctis,appellatur, obtineat. 
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J PoJfejlforiointndtSlo,vHpoJ[Jid^is,agtmpoJftJlfion^fuatfL 

probari  debit.ix  atr.1b1d.Hu~4. 

2 inttrdtSlOiVtipoJlidttiifdtbtUprobariJipoJJidtrtf  i* 

^ adrterfariittnlurkari'f&  fuoltjiart. 

3 lnterdi(}um,vtt  fd^'dttii , datur pojjidtntl  contra  mok-^ 

turbantem.  ,, 

4 lnterdiftum)V(ip^tditis, non  competit, nijipoffidenti, 

5 ‘Precario  rtm  alteri  concedens,  vbiiH  eum  vtramjui  py 

JeJfionem  lra>tjl:elit , tuUrdilio  vti  pojjidetu  agere  non 
■ pottft.  •' 

6 Detentator fitnpltx  vti poJUdetii  interdiUo  vti  nortf^t. 

7 Inttrdiflwn,  VII pojSiJttif,Hon  redditur  ipoliatOt  itetpaj 

fejfione  carit. 

8 rigem  bttiufmodi  interdi^io  retinenda  y^ue  nataraater^ 

fiue  ciuiliter  ta  htumpoJ/idttis,obtiriebU. 

9 Agenti  interdiiio,  vtipojiidetii^uj^cit  probart pojjtjiio-  d 

nem  aaiuijitamptrvnttuma&itm » dutntamen  mnpt 
viliojd. 

\o  lnterdtiio,vtipoJfidetii  agent tdebet probanyfelitit  contt 
Jlatt  temporepoJtediJJK  , /r'  -n 

1 1 Jttt<rdiiiQyVUpoffidetii,JiduoprattndantfepojUtdcre,iB* 

obtinet, qui  tneltut  probat, JfpoJfidere  tempore  Utis  <o«* 
tejiata, 

lilut  fuperuetfiens  pojl  litem contejlatam in  iudicio  non 
vtnift 
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jSJtj/itfmportiitiseoftitJlaU  proktjimtdio 

ttmport 

74  ,ji^em  inUfitBo^viipoffUtiu^pTohartitbH.fi  l/tit  coS' 
Ujlata  Umpartpo^d^^tiam  tn  yt  cj^uf , ut  quibut 
lis  non  filtt  tonitHan. 

* \^Ttutput ffrtumaUt^anspro fumd.imtnt9intfttonisfM/t 

Jibet  tUud  dtdtutrt.  ix  prohart. 
l6JMitrdtiio  rftintnda,vts  ^/sidetis, allfgat fi  it 
prafintip^lfidin,  ir  rtus  nonprtdiat  Ji  tmdto  ttmport 
paffidifitpojfifiionem  fsum  untpott  Ittis  eonftfiata  pn 
ksre  non 

Btmrjbsd.nn.n. 

l-j  Prafstmptionti  itfiendtnits  ex faih  proprio^  ad  ho<,vt 
iuwns^Utj^ari  debent . 

1%  Ininttrdsfiovtipp/fidttis^x pofefiiomt  praterita  nSpra 
fumitnr  qmit  de prafinti pe^dtrefid probare  debet, 
i^fod  tamen  dteUraturdbsd.nu.to. 

1 9 j^tm  ittterdiflop  vtfobi fidum probare  debet  > fe  maiore 
anm parte  pojedij^ 

2 1 ^Puffjdent  olim,vbi  alter  probat  fi  de  prafieuts  poffiderefia 
diequoquepofiideftnonprafumitur. 

11 4gem  interdiSiQ^vtip^fidenstdebet probare,  fe  turbatio 
nis  tempore  pnfiedtje. 

2J  Xnterdeao  vttpofiidetis  apem,vbi  reas  eonuentus  prt^baf 
fe  hodie  pofisd»fe,pojfij^ntm  iUam  elaudejlmi  ejfi  pra 
fiea,pr^are  debet. 

Ee  quomodo  bsu a/modi  eUndefiinitaS  probetur . ibidem, 
numero  14. 

15  4g*f*^bmufmodiinterdi{f(hvti  pofsidetit,  debet  probare 
fiareoeonuenioinfua  poffefiwne  turbatum f ut  fe. 
Eteurjbsd.nu.i6. 

26  2nterdiHumvtipofiidetis,eompt1tt  pro  turbatione,  qstd 
fit  pofsiJenti. 

*7^  enipoe  interd$Xfo,fi>bem probare dtbrt\  turbationem 
tam  faXiamftttfii,nee  requsrttur,  quodpr^entim  iut- 
battomem  probet. 

id  Turbatus  tnpojfifiuont  aduerfim  turbantem^utid  aXUo- 
nem  pratersmunarum  habet  inrt  eommuuL 
I9  eluens  tmuriark  aduerfim  turbantem,  tmrbatsommdolo 
faiiam probare  debet . 

T urbatsuavu  non  punitur -nifiraUottt  doit. 

9 1 uJtenserminaUter  aduerfies  turbantem,  ex  drfpofitiotee 
Jfatuts,quando  dolum ^ vel  Ittam  cst^am  in  turbatione 
interueMjJfiprobjreJtbeatjlitnu.^l.ae  )4. 

3 2 Parea  eorpqralts^fidolm  tn  deiiXIo  ,mrrueaent,non  in 
Jh^Har.  ' 

3 5 interdtfio.vti po/it  J*HtfiprobatJe  ante  litem  eon 

* tefiaiam,  is’  turbafSQnesnpofediffipoJfeos^efiatiOHem, 

C'  turbationem  quoque p,  afiemstur  pofstdert. 
Raiioreddttur,ibid.nu.  {6. 

37  Pojp/tio animo retinHur. 

Jnterd/Rovtipofiidelss,  umeonurr^ns.preAjsUoaXto* 
rtt  pojfifitotiem  vtoltntam,clandt}ltma*n,aut  pracarrS, 
abjoiastur. 

Et  quomodo  td probare p0ttrit.ibtdem.nu.  y9. 

40  Agentem  bocinttrdUlo  non pqfiidert,reus  ex  eo  ipfio  pro- 

Uai,qu^d. egens  non  ofiendas fi pof sidere. 

4 1 l^UrdUio  vts pofttdetu  ttut  eOuentut,  txeephonem,qaod 

mBorvt,elam,viiprtearsopoJttdiat, debet  oppoutredm 
te  letem  non  fonte/latofU. 

Et  emrjbtdrm  Hu.31. 

Et  deelara(ur.ibid,uu.3q. 

4!b'P^/tiovinpari  modo  exparte  aRorit  i ^rtt  probata 
efidHolus  ab  affare  probari  debet. 

45  Tttuiuttuneeomagis  probaduteft  ah  agente mterdiffo. 

ttttpofttdetts,quanaij fine  tttmlo  iufii pofstdert  non pdt. 

46  Etmefitsttm  fini  uiuUi  nullus  numrepostfi. 
Al.Ebjfeftio  btnefieqMontolljrjturexcoltMtom  faffaatA 

nabentepextjtasem. 

4 8 Demfi eto  jpoitatut  agfns  uiierdsffo  recuperanda , tstulh 

fuapojjtjxsomstmiijUdnatoet.  • 

4y  <ionuintusxni<rut6io,vupoJudedsfi*Xiornondo- 


euerit  de  iurt Juo,abfoluendt$s  efi. 

50  Pofeffbrem  meolora-epeftidere  ajfirent probare  tenetur^ 

; r ^gens  enterdtffo  vti  pofsidetu,  vbi  dtu  pojfedit  paesficc, 

Utulum  probare  noH  tenetur. 

5 j Pojfifihquomodoeolorart,^ eu/ftficari  ditafrtneifstue. 

5 1 Agens  imtrdiffo  xrtt  pofttdifiti,  tton  cogttur  probare  fi  n9 

vitcUfn,xtfiprteanopo/ssdere. 

F.t  eur.ibid.nu.  5 4. 

5 5 Voffefm  relenat  abonereprobandi. 

56  Negaituaabafforentetjfarioprobanda  non  fi. 

57  Mala  fidet  non  prajutastur. 

58  T)eftnquert  ntmo prafumetedns  efi. 

^9xAgem  interdtffo.vti  poftidttis,non  cogitur probare  fi  bo 
na  fide  pofstdere, 

Pn  nV*  (Tn  r l n vii  poflidcds,  ab 

X \JUCliUl  i\J  agente inteuto,  intcralia, 
quxabeo  funt  probanda, vtobtioeat,&  vincar, potiC 

1 fimamt  clfc  oolTcfliooe  ipfam  rradidcfcScribcatcs, 
vtPaul.iCaRr.inJconl^44a.viri5,  atdiligCtcrcxami- 
nans.cirt.a  fi.vcrf.de  hoc  prxuaIet.vol.i.Dcc.in  c6f‘ 
66/.in  caufa  mora.tn  ptin.ioan.  Pctr.Fcrrat.in  praxi 
Papico.informa libcl.  proturba,  poflef  in  vcrb.ho- 
dictcncifdc  pofljd^c.in  pdn.de  Fabctin  $.  rctincr>dc. 
num.ib.vcrt.circaquiaram.  quo^  ad  id adducir  Bci- 
lo.inconCiMn  cattla  vcrtcntc.num.i.tdcmaflcruit 
laOa  !f4iihii  coinmune.l.naturaliter.nu.Sz.vai.fcd 
aducrtcfubrilircr.  ffdc  acquir.  pofT.  dc  .Aret. in  dido 
b rctincadx  mim;4>  ad  idem  rcfpondit  Cor.  in  conf. 
lU.circipnmum.lubnuin.i.  vcrl*.&  pcrconfcqaCs. 
volutu. i.idcm  voluit  Gtiid  Pap.ia  confsz.incaula 
vertente,  fob  nuiT>,r.vcrrdc  ficcum  iprcPanf.incon 
niiou  aimigendoamcuiiim.na.so.  verl^  vt  enim* 
vol.i.  vbt  ^ir,  quod  vt  quis  in  tali  pofTcfronutpolDr 
obtinere, neccfTr  fit,  qtiOd probet  (e  poiTiderc , de  ad* 
ucrlanutn  ipfam  rorbarc . oc.  molcBarc^  coqubd  de- 
tur ponidcnri  contra  molcQantem.  t&turbanicm, 
perca,qu«  ibi  ailc^t  B ubaan  conf.i^  clcmcntifU* 
nium  Dcumxol.  1 .dc  rcquco.volum  .4.  vbi  pien^  Be 
to4nconf.77.vifo  procellu.num.  ii.volu./.JRebufF. 
ihcotnmcnadconfhruT.rcg.  3.  rrada-dc 

matern.  ponc&o.ainc.i,  gio.s.nuiiMo.  vcrfdcduo 
lubflamialta. 

Cuius  conclufionis  eaotdenir  eflferatio.quoniam 
hocf  interdidum  non  c6pcrit.nifi  poUidemi;  ita  tra 
diridemnici  ioan.Fab.ind.^.rctincndx.  num.  id.ex 
traditis  ab  eodem  ibi.in  pnn.pa  l.i.in  prin.  dc  $.  hoc 
intcrdiduin.tf.uti  poAidcris.  quem  fcquitur  Menoe 
in  commem. rerinen.  fDll.tcined.  ?.  q.  r.num.  1 s.  ubi 
alios  cita(.  nd  ut  inquit  Bero.  in  coci.  5 1 ■ dante  rhe- 
1nacc.num.7uol.  I .in  hoc  inrerdido.  poBclfor  debet 
contra  non  poflcllorctn  obtinere,  c.  licet  caufam.de 
probar.cumibi  no.d.Li.dc  USduo.ubi  Bar  duripoT 
iidc.de  idem  Bero.inconfup.in cauta moiualium. 
nu.8.  uol.;. 

Hinc  proptetea  Bi . <p  hcK  f intcrdiAum  non  pof 
Br  reddi  domino  rci,qm  rem  alteri piccano  concef* 
Br,ubi  idc  precario  cooccdcnsutranquc  poflciTion€ 
trandulir ) quod  facac  pofle  patet  cx  J.  Pomponius. 
/.(I  ts.ff.de  acq.po(Knuitamcnim  poffetnoncni  pro- 
bare poteff.  nec  habet*  cuios  caufa  prsetorad  hoc  in> 
terdiebim  concedendum  permomscft  .ctrcnfirlu. 
d Plar.in  d.  S.rcti  nenda:,  coi.  a.  uerf  ad  primum(dic» 
quod.eiiam  ab  impugnatione  metue  baU^iniiiflici^ 
cdl.7<oppof  t4.C.uti  pofude 
£x  hoc  dt  confequttur  * illud  interdi^um  retincit' 
dxpoffdTioaiSrnon  reddi  illi*t  qui  tantummodo  de* 
(inet,utaflcucfamt  gl.in  l.i.$.quotics  ff.de  itin.a^tt 
qucprm.lnne.in  c.ucnicnsdcpra;rcr.Ioan.Fab.ind. 
b rctinend^.na.i.dc  ibid.AretnDm.a.Rubc.  Alcx.in 
d.S.nihilc6munc.nD.;p.  non  enim  fc  potlidercproo 
bare  Mteff,  qrgu.I.;./.  oeditores-ff.  uti  pod}dc.4uin 
lucilconlul.  inquit » ideo  cicditonbus  in  poffcfliond 
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ipWis  csufa  cuffodlxnd  rcd<ij  iflud  iaicrdi^u , quia, 
ijon  pofTidciUiquaiT)  rcntcntiamApontrqria  Irinoc6 
tif  (cntemia»  qua  voluit  luiip detentori coaccdi  hoc 
ioterdifturp,inc.fomingit.dcdolo,&  cotuina.egrc 
gii  tuetur  Mcnoc.fupcrit^  relato  loco,  q s.nuiB.4l , 
cuhi  plurib.  fcquen. 

Superioribus  0 mile  cfli , cp  fcquitur » Vt  Idem  inter- 
7 didluiT)  non  reddarurf  rpoiiato,cunn  poOcdlonc  ille 
carcat,  v_t  cpn/ijltusrefpondit  C.ilh.  in  conf  a J4-  in 
cauf^ap^lUtioniscoI.  a.vol.a.  Bertran.inconf?r. 
nu.4.lib.2.inz.par.&  alii  relati  i Meuoeb.  vbiilip.q. 
34-oH.?54  & q-7l.fab  04.5  s3. 

Eandem  conciunoncin  velim  ptlntotj-ccl^res , vt 
I inhoc intcrdi(3ofuiHciatf iphauori probarCiTeali 
Wo  modo  pofl'c4Ulp,vc|  cipiliter  rantu , vel  natura'! 
liccrtantum,y t docuit  Bar-in  l.  i.in  ptin.&  in  /.inter 
fb^um  autciq.nu.iS.ff.  vti  podide.qucni  referendo  fc 
quutus  pft  Petrus  Fqr^f. in  d.Praxi  Papiep.  in  eo.  ver 
^Oihodic  tener.  1)11.3. 

$C9tuidb  declaratur. vt  ad  obtinendum  in  hoc  io- 
tcrdiil6i|ifficiat,  ab  prober  acquifitappf- 
'ff  feflio  t ptia  ex  vnico  adu,& recenti, dummodo  non 
/it  vitiofa,& iniuda ab  aduerfario:  ita  contuitus rc- 
Ipondit  Bcro.in  conr.20.vin$,  ac  diligenter  cptidera 
tignum.  i4.votu.  1.^  in  c0nf.7s.in  ptsfcmicaufa  in 
prin.djc nuni.  id.  vol.j,  vtrQqupjplocodiccnsidcflc 
de  mente  Anto.a  Buu.in  c.cutp  cedefia  Sutritja.ibi- 
que  Abb.col.iS.de  cau.poCr.&  proprict.idgni  Bcro.in 
conf.d.sj.nu.^.vol.t, 

Tertio  in^clligcndae^vtetiain  illiufn^odi  agens 
lOjprobarc  dcbcat-le  tp.:t  litis  conreftatx  pojffcdiiTcilic 
Icn(itln^ppr.ind.§.rctincnd*.vcc4)0dict|amc.  Inlli, 
fit.de  intcrdic.vbi  Faberd.nu.td.^  Arct.nu.45.  ver. 
fcdaduprtas.idcm  voluit  Bar.ind.l.i.  §.vlt.  nmn.14. 
icin  d.l.vni.nu.  j.pctgl.ibi.in  verbo, ab  altero.  C.vti 
• podide.  ad  idcni  rcfpondit  Alex,  in  conf  92.  perlpc- 
^ishisuu.4.vol.t.inCQnr.  1 3(S.num.7.vol.2.  in  couf 
$ }.QU.  i .vol.S . & in  cofSs.  quoniam  onme  datu.nu. 
S.eo.vol. i.Scabcadcm  detere  /ententia  Abb.in  ea. 
ucnicns.rubnu.24.vcrr.rcd  extra  gl.qu.xro.de  pferip. 
^oc.lbn.in  conr.S9;VifisaAis.num.z.vo!u.4.  Fulg.in 
poni.  1 94.nu.  i .Cum.in  cadg  fadii  fpecic , qua  Fulgo, 
ponru(cnsin  conl.4p.nu.i.  B.ui,inconC  ir>4.fDbnu. 
S.vctf.autdf  inrcnt.itum.vol.s.MarcusAag.  Peru, 
in  conf  47.il)  quxflio.  vertente.  num.S.  impref.intet 
conf.cnminal.diucrfvDlu.z.  qtioin  conf  4-s . & d.iq 
materia  turbatx  pollcQionistrcsdiftingiiit  cafus,qui 
oblcmandilimr.fcrrar.vbi  lUp.in  pcm.Bcrira.iu  cof 
ipd.pro  faciiion.nu.2.3c  S.vbl.  r.Soc.fcn.in  conliS4. 

^ yifa  breui  iia.r.itione,co).4.num.i  s.vcfr.qUipus  pie- 
milI]s.vo!.4.Barba.iu d conl'.25.paulopouprin.vol. 

4 J^imip.rcn.inconf  34i.firc^c.uu.j.  vol.2.Rip.iu 
d.b.nihil  commune, nu.i  s^.vcr.  Iccundpqducrtc^p 
J.r.ff.vttob».&  pcrllat.ind.^.nihil  comuhe.in  z.col. 
ibb  nu.zilNcuiz-ip  coni.8  i.Ocuui  inuocent.nu.  i6. 
ycrf.tcrtio  pnncipahtcr.  Bellb.in  conf.  1 i.nu.j.  Soc. 
aun.in  cbnl.  i4<S.nu.6.vol.  r.Parif  in  d.conf.  1 3.nu,8 1, 
vcrfquinimo.  vo|.  i.3c  in  conf.i  1 2.nu,7o.vpl.  i.  Petr. 
Bcnimen.io  dcdl.72.  in  cgufaiqua*  agcb.ituc.num.  i , 
hinc  dicc  'at  Alcia.in  conl.440.in  ptin.  q?  in  tali  in* 

1 1 terdido  fi  duot  prwcndcbantfc  potridere,  ille  obti 
neugui  melius  probat  Icpoflidaerpc litis  contcfta- 
txi  Sl  ldco>  ^ fit  articulandum  de  tali  tf  pore,viquis 
obtineat.qucm fcquitur BLoIan.  i Val.  incbnf9.  ne- 
gari non  potefi.  nu.  1 8,  vcrf.  prima  etenim  efi  conci. 
VoI.3.vbimultQsinhancfnYamallegai.ad  idemriu- 
dit  Natta  in  conf.S7i.  valde  conteditur  uu.  i6.  veri, 
fecundo  adducitur  vol,3-ob  id  dicebat  Bar.  in  l.non 
potcft.ff.de  iud.fic  inl.cadcin./.actioncs.nu.i9.vcrf. 
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in  iudicio  n5  veniar : rr,&  rra «fidere  Io.  And.  ac  alii 
in  e. Abbate fanb.deiciudic.in  fexro,  & Bald.  tnl.3, 
col.2.uu.i2.vcrf.modo  qusto,  C-fi  plq.vna  fentea. 

1 3 Iftud  dcclarandu  cft,vt  procedatv  cum  J jcus  pro' 
batffc  medio tbporc poffedilTcrtunccoiai  proculdur 
bioa^orfe  ctiqm  toiiporclijtis  cdtcftatx  poffedillc 
probare dcbcrdccui  fi  n'>n  probet:()3 eo  in  cafu  prx- 
(iimiiur  continuata  poflcITiQ.ttia  tempore  liiiscoij- 
tcftatx.pcr  regula  l.fiuc  poinderis.C.dc  probatiofic 
in  confN ea  pplitano/uiflc  determinatu  (B,tcftaf  Af 
BiA.in  decif  344.ccciefia  Sanfli  Martini.nn.i2.iScre 
qucn.pcrid,quod  dixit  Aret.in  d.§.'rctincndx.nu4.. 
AlBidum  fcquutus  c&  Rcbtiff.in  comcn.ad  cbfticu- 
fio.teg.  ttaft.de  matcr.p6flcffipnis.arti.2.gl.  i.nu.  18, 
S’crf  int.clligc.pcr  not.i  Bal.iu  l.non  ignorabic.C.ad 
cxhibcn.idem  Rcbuff.ibidem articulo  g.glo-t.nu.p, 
ver.  fexto  eu  alijs  in  hanc/hlani  dcduftis  ab  codcui 
^cpoc.ybi  Uipra,quxft.7 r.nu.5 57. ficfwfir,  & Ca- 
pic.in  dccif.209.in  caula  fieri  monafterij.  num.  1.  c| 
Aibcc.iu  l.fiuc  ponjdetis.c0l.2.  C.dcproba.  cundeu) 
Aftliftum  fcquutus  cft  Pacif.  in  cof.  izd.  nuUicas,mi/ 
S.vol.4  hoc  idem  placuit  Ruin.in  confis,  in  caiif^ 
&litc,  nu-8.  V0I.2.  permoti  ex  eadem  regula  d.l.fiue 
i)oindcii3.C.dc  probat, ad  jdem  tc/pondit  N^tt*  i»  d. 
conf.572.UU.t8.Couar.in  c.poirclfot.i.par.  S.  i.fub 
nu.4.vcrf.&  farti  Mattl19us.de rcg.iut.in6.&  Cadic, 
in  dccil.  42.  Antppius.nuni'4-verf  non  obftanc.&  iQ 
dccif99.Uu.  j i.vctf  non  obftat  vlrimo. 

Hxc  omniaampli.anda  funf,vt  non  folii  proccdSt 
i)s  in  ca(tbus,in  quib.luis  conteffaiio  fir  fcd  etiam  in 

14  i)s,i  I)  qiiib-t  lis  non  contcftaf;&  fic  in  illis  agens  pro 

. b qupq; debet  fc  polVcdiffe  rcmporcj  quo  rcuicoo 

pit  cfsc  conturnax:fic  placuit  Bal.in  fuaxiifpura.inci 
pjcn.acciifatusdc  vi  turbaiiua.arg.l.ficmn.in  fi.  ff.fi 
quis  caudo.  cuiusdoftrtnx.  fc  fubfcripfit  Alex.  ind. 
conf  54.111  prin.&  in  d.c5f.88.fub  nu.3.'vol.s.a  e Nar. 
ip d.conf. 572.11U.  id.vbinu,  I7.dicit,q»  iftud  procCr 
dit  cti.1  fecundum  rcgulam>qux  habet, quod  qui  ftm 

15  dat  intentionem  ffuam  in  tempore  certo  »,habcc  il- 
lud deducere, ic  probare  l.ciim  afturrt  vbigl.  Bart.& 
ali  j.lf.dc  nego.  gcft,l.inatrcm.  C.dc  probat.  & glo.ig 
9lc,n.vlt,|n  vcrb.crcatmn.  de  refer,  eunde  refert  Bal, 
^rammat.in  con/.77.xtcrni  nuii)inis.nu.9* 

Eadem  limitatio  inrclligcnda  eft.nam  du  diceba- 
mus,req  non  probStpifc  medio  tempore polscdific, 
pixfumi  in  adore  continuata  pofielsioncm , er  rem- 

16  pote  Luis  contcftatx, iftud  proccdir,md  aftor  f alle- 
get,fc  de  prxfcriti  pofsidcrc,  vt  ptxfumaiur  fc  tempo 

♦ rclitiscontdlatxpofscdilsc : ita  * communiter  in  d. 
l.fiuc  pofsidctis  coci  udi  alsauit  Aiek.conf  1 3 l.vifQ 
procdiucaulx.col.3.nu.3.vol.t.inconf54^  vifo  pro 
pcliufauiCiCol.pen.nu.t  1.V0I.5.  & inconl.  88.  quo* 
ifiam  01hncda1u1n.col.1S.nu.40.  cp.y  0I.5.  & in  conf 
i(S4.iiu.i4.co.vol.5.Soc.fcn.inconlT59.nu.3.  volu.4." 

♦ pcrgl.quam  dicit ' couimuuitOr approbatam  in  d.l, 
fiuc  po(sidctis.t5c  Fcnar.in  d.Prax.P.apicn.  in  co.ucr- 
bo, hodie  ccncnt.num.  2.  ut  alibi,  & nos  id  latius  coc- 
roboiauiiniis. 

17  CuiushmitationIst.itiQcft.quoniam  pr^fumprio 
nes  dcfccndciucscx  fafto  propuo  ad  hoc,  ytiuucnr, 
allegari  dcDcnt,ut docet  Bat.in  l.cu  qd.  ff.fi  ccrt.pcr. 
Alcx.in  l.qui  in  alicn.i.col  4.ff.dc  acq.hxrc.  Abb.  fit 
gli;  in  c.affcrfc.dpptxriimp.  cUm  alijs,  ad  ide  allega- 
tis ab  Alcia.in  traft.prxfuinp.rcg.z.prxfurapizi-nu. 

B.ucriXed  ifta  ratio:  qnod  pluribus  confirmat  Rol.4 
VaJ.ind.cpnf.9mu.20.cumplurib.lcq. 

Secundo  dcdaraiur  cade limitatiotctcnim  ipfa  re 


guljd.l.  fiuc  pofsidctis,  non  habet  iocC  in  hocinter* 
difto  uti  pbisidetis,  Icd  requiritur , quod  fiat .pbario 
vltehu^rocedo.  ff.de  cxcep.  rei  ludie,  quod  cautus  is  tdcprxlcnti,ut  notatur  i nc.cuni  adiedem.  derefti. 
debet  cQc  aduocatus,  vt  1 capitulis  deducat, ius  afto-  fpoliat,&  in  d.l.i.S.  i .in  fi.ff.utrobi.  ubi  erat  differen 

XI  copctcrc  tempore  litis  contcftatx,  alloqui  non  ob  tia  inter  interdiftaim  utipolsidctis,  & utrobheum  iq 

rt. o _ 19 hoc tpoftcaoxifttfliciatpiobaic .maiori pane anai 


De  probati opib.  Goncl.  MCXCVF*  ?s:8 


podcdinCiCiuod  rccusctlin  intcrdido  vti  polTiietist 
vbi  requirebatur  pufTcdidc  tempore  iitiscomcftar^t 
q>  li  attenderetur  d.l.fiuc  poiridctts.  nulla  clTct  diiTc< 
rcntia.ita  ad  verbum  dixit  Grat.in  cbnt.^o.  reueten* 
diffimc.nu.Hftibverr.quartorcrpondco.voIu.i.quS 
icfcrt,&.fcquiturR.jl.a  Val.indcpnf,?.  nu.19.mb 
vcrf.nechabctobftarCi;volu.?.&  Gab.'iiiconclu(io. 
jiuineroaz.  vcrlicu.  8.  liiniu.  tuuiodcpixliimptio. 
libro  i,  * • 

20  Attamen  quo  f ad  hanc  Grati  opinione  feiendii 
crt.q»  iura^ptaefertim  vcrod.S.raincndx,lqua:  requi- 
runt in  intercido  rctinendx  poflcHionis  ncccllaria 
clTc  probationem  polTcQjqnis  tempore  liti.<rcontc(la 
tx, quali  dccctViria  Gteiusn:mporis  pofl'dTio»  Vd  in- 
' tcllisendaTunt)  vtex  probatione  pta:tcritxpoll'crt]o ' 
nis&  allegatione  poifdnont^bbtcntxi  litis  cdntdia 
* tionistpc.  iuxra  ‘ communem  fntam , dt' qua  in  d.  I. 
fiuc  polFidctis.  prxfumaiur  poflcllto  prjulens ; vel  in- 
telligcnda  Tum  in  rebus  corporalibuSfin  quibus  fatis 
erit  probare  poflcflTioncm  cerri  rcmpotiSi3c  proxtmii 
dnte  litem  notam.vtexpIicatlo.Fab.d.il. rctinendx. 
nu.2  3.etcnim  latcrith;cptobatio>vtador  obtineat 
in  hoc  incerdidouti  pollidctis>  ira  dedat,  & inurdi* 
cus  tenet  Couarru.  in  d.  cap.  polTc0br.'il.  primo,  |^ib 
immao  quarto  1 vcrGculo  quin^d  interdicio  de  reg, 
iur.infcxto. 

Tcrtiofuperioraintcliigcnda  funt,  vt  procedant, 
II  qn  alter  contendens  f no  probaret  poflcirione  dep- 
lenti : n3  tunc  vbi  alter  ex  contendentibus  alTctat  Ic 
polltderc,&  probet  polTcirtonem  antiqua)  prxfumic 

• etiam  hodie  pollldcrc , Se  Gq  tempore  litis  contdla- 
tx;fccusqh  dic  probaret  polilUioncm  dcprxfcntii 
(une  eniiiVquia  duo  non'poflunt  codS  tempore  coq 
tendentes  (imul  pollidcrc,  vi  m Mi  vt  ccrtp.^.liduo- 
bus  vchiculu.  if.  commod.  ccHarcc  ilia  prxlumpiio, 
^ hodiepoinderer,  ideo  li  aher  probaret  ponL-Olonc 
przfcntemitunccx  pr^rcrita  pqlicliioncnullaorirct 
pradUmptio  continuata-  poliullloms,  ^ liaremus  ccr 
to,^  ccUarcteoaicclura,i.Gcc(tisannis.Cde  pad.l, 
cetta  forma^.C.dciur.Hfc.lib.(Q.f.pcdicuhs.^.ar^cq* 
to.flf.de  aur.&  argen.  lega,  cum  limil.  ita  ihdu  Batbt 
in  d.conf  z5.col.z.veif.&  Gd1catur.yol.4- 

Quarto ilUcUigendacG  concluGo,  vtnon  folum 
2Z  iilc  agens  debeat  probare,  fc  iitis  comcilatxded  ctu 
(Urbaiionisrpcpoflcdiirc.itatr.ididii  Barc.iiid.i.i.^. 
vlc.num.14.^  iS.ti.vtipoflcdiflTc.Abb.ind.c.vcnicSi, 
(ilb  d.iium.24.veti,fcd  extra  gio-queroch:  ptsfcnpt. 

' * AleXr>nd.cbnr.i;d.num.7.volam.z:fcinconf.&t.ic. 

(^'0,&dif<mGb,nuin.z.vo(um.3.  Mar.Angclcl.Midi- 
. coal,47.num.S.Cor.in  conf.  r jo.  viloiibcllQ,nu. 
j.volum.i.i-crnit.&  BdIo.vbifup.Arct.tcidem  in  d. 
§.retincnda:.nuRi.5.&.ibii-.'iber,num.i6.Barba.in  d, 
tonl.zj.in  f4inc,volum.4.Rip.in  didu  Si.nihil  coiu 
inune>num.i  3 3.vcrf.addc.Keuiza.  in  ditlocoulilio. 
S i.nuin.t6.Socyn.rcn4ndidoconGiio;4.  num,t$. 
verl.quibus  pra’niiins,v»ium.4.  per  cap-conliiUatio. 
de  otfac.dcicg.&  cap.cum  ad  Icdcni.de  rcllie.  Tpoiia. 

* 'de in  conf  5 p.num.z,  eodem  volum.4.  la{.  in  conli6, 

ipcc(atifllmxdoroinxNicolinx,colum.Ziilubnu.2. 

vcrl.vd  A quarto-voluui.  i.ac  Socy  n.  iun-in  d.conf. 
/46,  hum.a.vol,  primo,  quod  etiam  pluribus  corro- 
borat BLol  an. a Val.in  dido  confp.  nam.z$.VGrf>re- 
cundacftconciuGo.uoLi. Nar.  etiamin  dido  cooG 
fyz.num»  16.  iundisijs,  quos  adducitMcnoch.  in 
quxRio.7>.nura.s  56.  atque  lolcph.  l-.udoui.  in  eoa* 
^ cruGon.7i.decurba.poircr.colum.5-vcrGculo&qui 

vuh  obtinere, 

Vndehis  incaGbnsdiIigctctcGabG;tuaudum , 9 

ij  (ixcust  conucmus  probet  fc  poflidere,  tue  ador  rf>- 
barc  debet,  poflcliioncm  illam  efle  dandcflinapix 
fuai  vt  docuit  fiar.in  d-i.  r.S.vltim.num.i  S.cuius  len- 
tent ta:adhxra  Barbae.  in  dido  coni.  25.  paulo  pod 
pnac.voUt^idt  laiundido  eonl.b.  ante  toeatvVCtff 


vcl,6c quarto,  volum.  i . Q^tx  quidem  c(andeftinit.ift 
24!  eo  ip(b  probatur, quod  auucrfarius  11011  probatati- 
ciquiorem  polTcinoncm , vel  ab  alio  cani  fuidc  con- 
fcquueum.  vt  plenius  id  profcquiiur  Bartolusin  d. 
Viiini4QUni.i8.&  i9.aclaf  indidotconfilio  icxto, 
citea  Gncm,&  Arctin.in dido H.rcuncndx  nn-S.vcr  ‘ 
ric.exprxdidis,dcSoc.len.m didoconGlio  4-nu. 
i6.voiniu.4. 

25  Altcxuni.qi  ab  agente  probari  debet, cftipffftur- 
batioex  parte  conucnti  ,(q  nempei  reo  eo  vento 
fui  fle  turbatum  eo  ipe.quopolsuicbat  ■ vt  dixit  Ale. 
in  dconlilio  88.nuin.3.vcrl.rccuiido,qma  voluin.5. 
per  glo.in  l.G  duo-S.z.lf.vri  pofstdc.&  cap.  licet  cau- 
tam. de  probat,  idem  voluit  Fertar.  in  dido  vcrlicu. . 
hodie  tcnct.nuni.j.Riinin.rcnior.tn  dido  conf  341. 
num.'3.voluih.2.Corn.indido  conf. 1 13.  fub  numc. 
i.vcrf  probatur  etiam  volum.primoiGuid.Pap.indi 
doconf82.dtd.nu.z.  Bcllo.in  dido  conf.  11.  num. 
(S.Socy.iun.ia  dido  conf  i46.nuni.6.volum,i.Iaf  in 
d.if.nihil  cotmnunc.num.7z.3c  Rcbuff.in  d.traddc 
mata.polVd.tom.3.arr.i.glo.2.num.40.acMcnoc. 
vbi  fup.nuni.  j59.verMccundum,3c  lolcph.  Ludo.in 
d.concUif  ii.coium.Avcrf  Iccundiim  quxltiuin  cd, 
& infra  trademus,  ac  alios  referemus,  in  verf, turba- 
tio pollcUionis. 

HuiUS rcquiGti ratio cfl,  qiq hoc  interdidum  uti 

26  polsidcris  t proprie  datur  pro  turbatione.qux  Gt  ipG . 
pofsidciiti, ut  habemus  m d.l.  1.  jl.  cfl  igitur.  & in  d.I. 
ri^UO.Jf.itaii  vidcamusrfl.vtipofsi.  3ciradidcrC)glo. 
ac  Dodor.ini.clAmpolsidcrc.S.vltim.  flf.de  acquir. 
poflcf 

27  Qiiod  intcl  liges , vtetiam  fufficiat  probari  fiJ  fa- 
daiii  tuibationcm,nccipfum  adorem  oportcatGde 
facere  fca  reo  in  prxfcntia  turbari;licet  tutum  Gtal- 
Icgarcid  frupuucic  turbationem  prx(cntcm,quam* 
uis  pccefle  nOn  fu  eam  probarciieltc  Fabro  in  d.§  re 
riacndxalu.zo.tn  ii  yerf  iicmquxritur.cum  coirfo,^ 
quod  reus  Ic  opponit  turbct,vt  dixit  Spcc.  in  ritu,  de 

1 adio.l'cu.pctmo.§.luppr  pcmionib.iitim.  6. verf  Icet 
aunquid  habco.Daf  criam  in  dido  ci>.  liccr Caufam, 
nufh. ; 1 .ucrf  adde  diCit  innnccn.  de  probatio,  quod 
Ciiani  nonnullis  conGrmat  Parif.inconf  126.  nulli- 
tasfcntcntix.iiu.9.uctliad  qu.odaioiu.4>  3eplurib.de 
hoc  agit  Rolan.i  Val-in  conf  9.''ncg,irj  non  p6t.  nu- 
I-  ,3c  ii.uolu,;.iiam  pctciu.snegattoiicnudicendo 
fcilicec  adoicm  non  pofsidcte,  Gtrcsdubia,ca.cuni 
ad  rcdcni.dcidlicut.(pplia.&  l.tiliim.C.qui  ad  liber, 
procl.i.dcquo  plene  perfely.mdsdocap.  licet ca.u- 
iatn.fub  iium.i  i.ucif  fedifla  iurbatione,argu.  quo- 
que eius, quod  ictipGt  idem  BaMii-dido  c.Bcctcau-- 
lam,lub  nu.ii.ucfl.lcd  ifla  tiubatibnc.argu.  quoque 
eius, quod fcripGt  idem  Bald.  in  dido cap.liccr cau- 
dam- num.j  1.  verf  quid  dices,  vbi  aic,  quod  etiam  G 
reus  non  tuibauerit  adorem  in  poflcflioiK,  in  princi 
pio  litis, qma ignorabat  aducrlariu  pollldcrc,. & pro- 
teflabatur,fe  non  habere  animum  turbandi , icd  lirc 
pcndeureccpuitturbqrc, nihilominus  debere  fuc- 
cumbcrcA  ludicium  Uiflincrc ; quia  tuthatio  quan- 
doctinquc  rupctucnicus.hindaiiudicium  pafliuc. 

Secundo  illud  idem  iutcUigendu  clhyc  (i  caphali-,. 
ter  agatur  adualiis  huc  turbatorem, ex  dilpoliriono 
48  iurisconimunis,adione,fcilicet  iniuriarfi.quo  t fo- 
lo  remedio, hoc  In  caGi  cotra  Iliam  prouilum  cfl,  ve 
tradidereiac.de  Ar*.inl.vnica.nuni.s.C,vti  pollidc- 
Bart.in  l.cxtar.nu.4.ff.  quod  mct-cau.  & Ang.in  l.cii- 
Glius.S.  I. fF.de  verborum  obii.ncccflc  habet  adot  p- 
29  iMrcttutbarioocm  hanc  fzdam  ^ifle  dolo  turbatis; 

alioqul  fcqai  debet  ablbJutio,  nam  cum  dciurcco  - 
jo  muni  visturbatiuatnon  videatur  puniri, niG  ratione ; 
dolr,vtlderuus.laprima.3tibiglo(f  i'n  vctl. facimus, 
ff. de  adio.&  oblig.ntmirum  li  is  cfl  precandus.- i taitf 
hacfadifpccicreipondct  Bald.in  coni',  i tp.  Itauuo 
cauctuxjqaod«4bans,colU,vUim.num.j.in  fln.vo, 

luuv 


4 


Ipfeptii  Matcardi  > 


' 4um.t>&}nconr.iS9  (|uUc8riiecudoa:quiualct.nu. 
4.vcrr4.cftpracmittcnduni.voI.4.  ad  idcin  rcfpon- 
ditCorn.incanr.  loo.  incaufa  vct(cntc,nu.j.vol.2. 
&Cataidinus  Boncompag.ia  conf.  5S.  idctn>qu6d 
iupra)num.2.1ib.pnmo,i>ucrconCcrinii.  diuer.pcrl. 
l.harc  in  fachitn.verr.ncc  adijcitur.ff.de  his, qui  dciC' 
cc.vcl  effude. 

Quod  fi  ex  difpofitioncfiamti  velit  aftorin  tur- 
batorem experiri  I profediofi  inro  fiatut  «indicitur 
corporalis  poena,  & hoc  incafii,  vt  in  fuperiori , do- 
'1 1 Ius  t necelTario  probandus cft, adeo,  vt  non  lufiiciar, 
et  latam  culpam  p'obarcjita  determinat  B.irr.in  1. 1. 
if,nonaut,nu.2.vcrf.iuxra  hocquxro.ff.  fi  quis  tcfl.i. 
tzlib.eflreiui.fuc.cx  eo,  quod  poena  f corporalis  nun<f 
indicitur, cum  dolus  a committente  delicium  abclt, 
vtcfitcx.in  l.lege.Cornelia  ffadieg.Corncl.de  fica. 
& ita  colliditur  ex  ul.tn  l.olla.Jl.m  locu.invcrf.fi  do 
lo.ffdcreligio.&uimpt.fune.q  fequitur,  & vnacu 
f aiijsallcgat.dc*  communem  fiiTam  dicit  Coepol.  in 
conf.|3.multa  poflent,nu.5.vcrrfcd  his  non  obfian- 
5 tibus, prout ctiamde*communitcftarurljfonin  1. 
ariionib.nu.zi.verf.citca  fecundam  part6m,gl.ff.do 
in  Iit.  iuran.  quos  cum  multis  ali  js  refert , & fcquitur 
Iul.Clar.inprjxicrim.§.vlr.q.S4.  in  pnnc.vbt  etiam 
• hanc  opinionem  appellat ‘^communem. 

Si  vero  idem  fiatutum  t indicat  pcenam  pecunia- 
riam,& puniariurbacioncm illatam  pcribnshis  ver 
bisvtSs.Srquisturbaucrit  altqucinliia  poircifionc: 
tuncin  turbamcdolusrcquinturvca  ratione,  quia  mr 
batio  non  pdt  inferri  in  pcilona  lincaffc^u  turban- 
tis,!, j.ff.dc  iniu.  at  fi  fiatutum  puniat  tur  'ationc  illa 
54  tam  inrem  , vt  fi  dicar , fi  quis  alterius  j poffetlionc 
turbaucrit,aut,  fi  quis  ingrcfliis  fuerit  poflellioue  al- 
tcrius.tunc  lata  culpa  liitncir,cx  rex.§.quia  tn.Inffic. 
titn.vi  bono.rapto.&  i. fi  quis  in  tanta.  C.vndc  vi.vn 
de  hoc  cafu  lara  culpa  dolo  xquiparatur , per  1. 1 .ff.li 
sncns.fal.mo.dixc.ita  diiUnxit  Bar.in  d.l.  i ,^.n6  aur. 
nu.  J.  & ibi  cii  fequitut  Ang.  nu.  5.  ff.  fi  quis  tefia.  lib. 
cOc  i(ir.fue.&  in  J.iufi^  pollidct.  in  lin.  tt.d4acq.p0U' 

. ciuldcmfntxacccdumBarbat. inconr.70.qu6d  cft 
pen.mcip.pxsclarc  lirribitur  primo  Rcguin.col.pen, 
vcir.capionuncaliamdubitationem.vol.i.  io.Bctr. 
Ferrar.iud  praxiPap.  informa  libelli  pro  polseftur- 
ba.in  vcrl.5:  in  eo  nrtitur.nu.  i.  verfi  pone.  Clirne.  th 
dido  conf.ioJ>.nu  4.in  coi)(lio4-  videtur  pruna  fion 
te.nu.6.vctl.his  tamen  non obllannbns.voluia.i.in 
- «onf.  p4-  viloproccfsu  acculanonis.num.  la  m fin, 
vol.3.in  conl’.i6z.vila  copta.num.p.  vcrfic.  111  i.cap. 
cod.volmn.i.in  confis-  vd'a  inquilitionc,  mim,  ty. 
voluin.4.dc  in  conf  i8o.  laboiiola.nu  4-  volum.4.dc 
Bols.iii  trad.caufar.criinin.iit.de  plurib.viblcu.nu. 
49.quosrcfcrt,  5c  feqimur  -Mqioc.  in  ditfocomcnt. 
ictinen;  polkf  rcmcd.s.q.?^-  nu-614.  vbi  ctiain  iplc 
ira  difiinxir,  Sy  plene  eandem  difiindionem  prole- 
quuur.Quanquam  liaftn  d.difputatio.incip.  aceuia 
tusde  Vi  turba  tiuai.ilkrit  huiuimodt  Bar.difiindio- 
ncin  lurc  non  ptobari.dc  cfs-i  potius  verbalem ,q  tea- 
Icmmain  fifiamtum  prohibet, ne  qnistutbct  polscf- 
fionem  ahcrius,v  r in  effedu  difponctc,  ne  polscfsor 
patiatui  in  fua  PolscIlionCturbationcin,  vt  latiusibi 
pereundem  aldu,&  proptcrca  ctiali  verba  ftam- 
fi  dirigantutin  rcm.non  in  perfonam,  videtur,  quod 
exigatur probatiodolireictla  diftindioiicBar.lccu 
'dum  Ihiam  Baldi,  in  qua  qmdein  coniroacilia^vtcr: 
tediusfcnrcrit,  Icdoriu  videns. mihi  certe  abiUa 
Bartolidodrinareccdcre,tucum  non  yf  cor  patrum 
^udoritate  robotata.Quaf  aut  fine dbli,&  culp^hoc 
in  cafupotsclfionisturbatxpfumptioncSjdcnidicia,. 
tQ.qu^fintcaufxiuficcxculantcs^dolopcrturbato 
rcm,infra  latius  ex  pJicabirur.pofitciuo,  quot  mpdis 
poiTit  confideran  pofscilionis  iQrbatio,vbcrnnic  di- 
fculsuin  fuira  Rcbuf.ineifdccommcnt.adconffre 
j^.QaUi.tum.  3 fl^fa.pofsef.ant  au« 


z.vTque ad  num.  ? S. vbi  zx;rcfcit  tnodos, quibus  quis 
alium  rurbarcdicitiuific  A Mcnoch.  ind.  s-reme  J-q. 
6a.nu.4t^7.per  totum  vbi  zS.modoscnumcrac.quos 

hic  apponere  luperuacancum  cfscduxi.fcd  oppotru 
Biori  loco,cos€xaminarc  infra  referuo. 

Sed  rogabit  me  qui  (pii,  quom''do  poterit  a ftof  4 
probare  fc  duobus  his  tcmpbribusmimiriim  liris  c6- 
I cfta  tx,&  rurb.atlonis  1 1 lat^.poCsedi  6c?  A dor  itaque 
3 <j  t piobandoifc  pofsedifse  ante  litem  cotefiatain  , 5: 
ante  turbatione  iUatain  per  aliquod  ripus,3c  ailcgi- 
'd  oailhuc  icpolfidcic,  prxfuincndil  erit  continuati 
ab  eofiiifsc porsctrionem:cu  in  foloariimo  cdliltar, 

& rctineatur,vfquc  ad  litem  c6tcftatain,&^pofi;  nili 
contrariu  probetur,  vctradidcrcglo.&r  exteri  Dod. 
in  l.liuc  polsidetis.in  primis  Cyn.nu.  j-  vcrf.fcd  huu- 
quid-C-de  probat.idcin  Cyn.in  d.j.no  ignorabit,  nu. 
z.vcrf  in  pofsclsionc.  C.  ad  exhibe,  idem  dixit  aper-  ‘ 
tius  Baid.  in-cafunofiroiind.l.  Vj3ica.c0l.vlcim.p0fl 
nu.  1 2.  verf  aductrc.quod  aut  probatur.Cvti  pofsidc. 
quem  fcquitur  Alcx.ind.c0nf.7S.  num.  to.  verf  non 
obfianr  allegar.  V0I.5.  vbi  plutc&dtar;.prour,;3c  facie 
• in  conf  1 f num.j.  in  prin.  vbi  de  * communi  dicit, 
vol.  pruno,  vt& ^(seruere  in  terminis  uofiris  RiinU 
^ivinconfzib.in  prxtenri  caula.nu.r.rol.z.  Capi  e. 
ind.dccif  z ly.nu.a.Bcllo.in  d.conf.  1 i.num.  t j.in  fi. 

Se  Ferrar.  in  d.vcif  hodie  tcnct.nu.z.  vt.  Se  nos  latius 
jdmfr.i  cxaminauimus.  ^ 

Cuius  quidem  prxfumptionis  ratio  cft.qiii  no  prx 
S6  (uomur  f mutatio  voluntatisanimi  , nifi  contraria 
probetunc-maioresin  fi.de  baptif&c.liccr, de  ^^cur. 
iib,6.m5rfcnfirgI.inl.t.C.dcfcru.fug.idan  colhgic* 
ex  l.eiiin.lKdcproba.l.fideicom.S.fi  rcm.ff.de  Icg.ii 
& exl.cum  hicflatus.§.i,dcdon.inrcrvir.ic  vxo.pof 
37  fclsioenim.vtt  modo  diximus,  animo  retinet.  1.  li- 
cct.C.dcacq-pols.&  f3.if.in  amittcnda.fF.cod. 

Superiora  olarvma  cuconclulionelimitada  fimr» 
veli  reus  pro  fua  defeniione  probaret,  illa  agentis  . 
potsclSio  eisce  ab  iplb  habita  vi,  clam , vel  precario» 

3 8 tunc  non  prodclsct  t adori  talis  polsersio  in  hoc  irv- 
tcrdido,€c  li  o^quo  diximus  modo  probamfsct  illd» 
vtd.f  t.in  prtn.&  S.Vlt.ff.vri  pofsidc.&l.i.C-eo.tiiu. 
vel  li  probat  et  adorem  no  polsidcrc,  vel  quod  ipte- 
in et  reus  lu fiam  habeat  detinendi  ca^am,  licet  non 
pofsideat.l.coloims.ff.dc  vi,3c  vi  arma',  ita  tradidere  ’• 

B. ir.ind.l.vit.nu.i9.&  Ferrar-ind.praxiPapicn.ind» 
verf  hodie  tenct.na.4.  vcn’.aducrtfrtam€, quosfcqui- 
turMcnoch.ind-coiaiucnv.raincn.pofs.ccuicd.s.q* 
75.m1.60z. 

bed  quomodo  probabit  rcusadorS  ab  ipfo  pofsi-'  ^ 
j9dcrovi,clam,&prccano?Piurib.t certi modisidcf*.  . 
licere  puientrioter  quos  iliCvprimas  obtinet,  proba  n 
do.icilicet  fuam  antiquiorbpofscisioncm , nam  tue 
fequcuspoliclsio.vt,  & fupra  diccbamuJipfius  agen' 
tis  prxiuinif  clandcftina,  icu  vioIcnta,nifi  prober  ti- 
tulQ  lux  polsdsiqnis.d.e.Iicct  caulam,  & ibi  dod.de 
probat.unnf.in  fcqucnticonciufionccxpltcauimus. 

Se  tradidit  Ferrar.  ubi  fup.nu.  4.  prxtcrca  id  probabit 
perinfir.-»  locationum, perfruduum  perceptioni.  & * 

alijsquainplurib.tnodis.  quibus  poficlsioipfaproba. 
tur;de  quibus  omnibus  fuo  loco  diiscruimus. 

46  Q^bdaOttadornpri  pofsicicat,  poterit  reus  pro*  ^ 
barejex  cb . ^ ador  iplc  non  probatfe  polsidcrc,  vel 
fi  reus  probet  aliu  cimUter , Se  naturaliter  polsidcrc^  ♦ 
etenim  porcftipfcrcus opponncdc iurc tertii,  qn  il- 
lud ius  cft  cxciufiuum  juris  agentis, ut  i.cum  icruui^ 

C. dc  fctu.fugir.5t  l.ulr.C.dctei  vcd.  ita  docuit  Bart.^  ' 
ind.fi.iT.ult.nu.ip.ff.uti  pofsidc.quo  padoucroih 
bcncficialib.  foleat  circa  hoc  obferuari.  docet  Mcf 
hoch.in  d.q.75.fub.Du.6oz.ucrf.in  bcncficialib. 

Generalem  hanc  limitationSintclIigas  pcoccdC'^  - 
rc,durnmodorcusaductfu$agcnccmexccpcioaS  il* 

Id, quod  ui,uel  clara,  precatio  ab  alio  polsidcc , obij. 

41  CUI  t.iURCiitCffi  CU(cft4tS  • cw  cteaim  hoc  cempo^ 

{coppoai  ^ 
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De  pfObationiB; 


« rppooi  dcbcrc  fcnfif  apcrrc  Innoc.in  cvcnlfs  fub 
fiu.i.vcrritcm  cum  iotcrdi£lum.dcpia;lcriptio.qu5 


V 


/equuli  sut1b1d.Abb.nu.i9-  vcrf.vultcrgo.dc  tn-c.i 
'inptimo.ndr.nn.i.dcordi.cognitio.Ftan.inci.in  2, 
n6,dcfcftit.fpolia.in6.liTjo.ind.c.vcmcns.tm.i9.&: 
•f  ibidcParii^nu.zj. ide voluilVc Ang.aircrcnSin I.i.§. 

-pcrpc(Uo.flF.quodvl;aiudain,Innoc.f«juptusc(Uo.. 
. vPcir.Fcrrar-  in  d.prax»  Papien.  m d.vcriih^ic  tenet, 
jubnu.4.vcrf.5i  not.lcCundu  limoc.ca  tationc  addu 
4Z  ai.qa  com  hcc  Iit  t dilatoria  exceptio, proinde  ante 
jitern  contcftatam  debet  opponi, c.cxhibita.dciudi. 
Iftud  vero  declarandum  cll.vt  procedat, ciun  h'«c 
4j-exccpcio  t obijciturin  vim  dilatOL'is:tunc  enim  pro 
- tuidubio  ante  litd  ,conteftatam,huiurmodi  exceptio 

* -opponitur;  fecusautScum obijcifuradpcrinicdum 

iudidutn , contra  quod  oppohitur,hoc  cft  in  v im  pe 
acm  ptorix:  nanj  tunc,  de  lite  contqitua  pbllc  obijcti 

tcnfetcBart;ind.r.i.S.vlr.nti.4.vcrr.rcdiuxtahocq. 

ro.ff.ni  polfi.cui  accedunt  Anto.a  But.in  e.  veniens 
nu.x6.in  ti.& ibidiAbb.  ac  Imo.  ille  fiibnu.  zi.vcrl. 
fecundu  remediu  cfthlc  nu-  i6.de  prcfcriptio.iiuldc 

* ' #iictc  fententix Rom. in  d. S.nihil  coniunc.nu. j7-in 
fi,'SaH.inl.vnica.col.7.q.j-C.lideinomen.^oft.luc. 

'*oppcl.6t  Philip.Franc.inc.propoluit.col.i.Ucappcl- 
' latio.vr1atiuscxplicat,&  itacpcilutopinioncsptu- 
'dentu  in  hocinterlcditridentc.*;  Men  ■>ch.,uid.corri- 
fUcnt.rctincn.polKrcincd,  t q 77.nu.(i6,'.v:uiTj  (cq. 

, Vv  Rcft.»nr.&alia,quxabagciucxmerdfclovtipoflrj 
' dentis  (unrproband.1.  Na  datis  p.iribus.liiper  poflcF- 
■fioncipin  a partetei  quainadorisprobatsonibusiti 

44  tulus  t ab  aftorc  ^ban  dcbcbitili  in  hoc  indicio  vo- 
luerit obtincrcMia  tradidere  Icribcn.i  11  e,  licet  causa» 
dcprobatip-Bart.CfiS  in  1.  liduo.in  prin.(i!bmu.4.tF. 
Cod»  Vfi  poiTi.  vtlatc.idndcdfirtnauitnusinlequciiti 

''  c6cluT.incip.in  inrcrdiifto  raincndx.4.  limit.alioqui 
huicaggti  hoc  infcrdrftoncccrtcnocfl-probarc.nec 
”;juftificarc  poflclHonc  ex  titulo  cx.co,  quod  eu  ruc.i\ 
tur Prxtor,d./.rcrincndx,Indlt.tit.dd iiucrdi<i.& ita 
* . Jn  propolito  noflrofcripfit  Bcro. in. q-  71.  ihcipicn. 

■ cum  quidani,nu.6..'ic  Docl.iu  d.c.licci  cauTain.qoos 
^ Icquit  Menoc.vbi  fupra,quxfl.7;-nu.5sS,ac.iofcph. 

' X,u.dinconcJuT:7i.coI.6.vcrThCcinhumrmodi4 
Qpod  poftieinolocodixiinosintclJigcndu,&cx- 
, plica, idum  cft, tunc  dcarnm  locuin  habere  eu  polfd 

45  /or  linciunlo  polliJcrcpotcftit  Tecusvcroaimno 
^ofcllicxcmpl  i gratia, fi  laicus  aflerat  Ic  pollidcrcdc 

.cimas, vel  fi  Abbas cotcndar.fc habere quari.poflcf- 
finem  iurildiaionis,  intra  fines  tcttitorij  Batonis  , 
ycl'i  Principis , etenim  li  aducrlus  cum  , quldoim- 
,Hus  cq,agJt,  fiiu  I us  omnino  ei  probandus  eft:itad<- 
' *^3T.iuit,&  his  vluscft  exemplis.  lo.F.ibcr.in  d.S.rcri- 
iTcndx.fub  nu.  j.vcrf.  & ideo  non  videtur,- &plcniOs 
fub  nmip.vcrT.itcm  no.quod  agCns.cui  adhxrctCa- 
' . pi.in  dccif.aop.inccufa  facti  mon.aftcri}-nu.4.in  fi.& 
4.idcm'diccndfi  procedere  in  quafi  pofTclTionc  bene 
-fld.fici^crcnim  t cum  nullus  ea  linctitulo  retinere  pof- 
fit.cap.diidum.  de  eleThnimiru  fi  agens  hoc  interdi- 
^ fio  candc-co!orarci&  iuftificare  debet,  vpfpcciatim 
tradidit  CofmusGaymicr,incumcma.  ad  pragma. 
lanfiio.t  ir.de  p^ciTpolT.fupcrvcrr.inquirat  paglvlti. 
‘ . vcrTlcd  h jec  opmio.qug  rcfert,;5c  TcqiHturBcr.in  c6- 

fil- 1 i j . vilb  prpccflu  caul^.in  princ.vcrTad  primum, 
volniTi  .2.vbi  honmillou  corroborat  authoriratibus, 

* Se  elTc  magis *com'rnuncin  Doclurppihion^inc.  i , 
. de  tegdur.tn  6.3c|in  clc.  x.dccau  poil.^.propric.dicir. 

47  fubiungcDsibid.  nu.  2.  poircirioncm  | benefidj  hoc 
- in  cafu  nop  probari  ,eflc.cotoraMm  ex  coi  Ia  none  ta* 

• -.  fta  a Vicano  aut  abalioquicorifcrrcnonpotuit.Vt 
.fathniibi  pcrcum,&  liipeiius  in  conii.  132.111  prine, 
cori.voin.z.vbi  cohfuiluitincadem  cauTi,cadcin  la-; 
Irittjrnc  txinimamurabcod.Bcrtran^n  confi.i.vilb 
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4S  in  interdifto  rctinendxiied  ctia  f in  remedio rccu  j%  ‘' 
randx.  na  fpoliatus  ih  poirclfioncbcncficib^vclalre- 
riusrci  (piritualis,  eo  agens  remedio  non  obtipebif,  ’ 
nifilux  quafi  poflelTlohistitulnm  probaucrir.vt  scflc 
glo-inc.nominc  Dominiinver.audicntia.de  dcfcim,.  ' 
idem  dctcrininaucte  domini  Rbt.indcciT  1.. Ilias  4. 

& in  dcciT2ialias4.de  iudeciT1.3lias4.de  in  deciTz. 
alias  14.de  reftit  Jpol.in  nou.fic  fcnfcreCaft.in  confi 
25  !.adcon'ririnationcincorum.  col;2.nn.4.  vorTfu-* 
perrAtio arr.vol.i. Guid. Pap.in  debiT  t^.Sc  in  (ing.  ' ( 
’z?  i.  Ded.in  l.vlt.nu.i  p;in  fin.  Cidecdic.  di.  Adr.toli; 
■}cn.Ferrcninconr.i8.qu.9.''Capiii.intccupcr.poircflr. 
re/n  cd.  1 v.qucft..  J6.  nu  m'v45  8.  de  qua  re  alias  dabit  ur 
commodior diflcrcndi  locus. 

Dcelaf.idaK:i(l  eadcm,vr  locii  habeat, quado  aftoc 
49  prob.1  flirt  de  iiiri  luo,  alioqni  t li  deco  n6  docuerit, 
reusdeber  abfolui , nec  cogitur  fide  facCre  de  titii^ 
fp.v  ppfleriionis,;adcovtipTcmctadorcorrapoircllo 
♦tein  rcuiion  pOftit  facere  pofirioncs.ycl  arfieniosde 
non  iiifc  tei,  quia.fi  nullum  iushabcnactor,  abfolui 
debet  reus, ytiamli  nullulh  iushabcrcr.  fich!.<iconcc* 
ptjs  Verbis  loctmis  cft  Archid.in  ccotra  morcm.hu. 
3.vciTinca.gTibi,ir.(iitutioncin.  ipo.difi.cap.cx  lit- 
^ tctis.de  ptxb.fubiimgcnsiha  Curiam  Rom.ina  rbiiCi 
re',  ficque  de  inadato  Pont.Innoc.fuiOc  pronuntiatfi 
incaula  tccJclix fancte  Mariede Vepribus  5 vtibi-  ' 
dem  plenius  per  eundem;  ac  codein  loco  fcquuntuc 
cateri  feibent-  ad  infiantiam  enim  partis  non  cogi* 

. iiir  pplTciror  exhibere  titulii  lux  poflclHonis;  & a_fl'c- 
5oreatipolTeflbrfc:t.lncola(6  pollidcrc  incumbit  proba 
rip,nort  autem  reo  poflrefl«ri*arg.  glollim  e.  1 .de  rcg. 
iriKin  6. 5c  renet  lo.  Caldcdn  c.cum  nollrjs.  quxlt.4. 
&ibiImOi.c<xt’-i9.nu.27iverTcirca  fcciindum.de  cd* 
cCffprcb.vbi  rclcmmfictcnniirc antea  CbmpolVin 
Joco  ibi  allegato.  Acg|d!.  cti.i  Bcirarh;inc.  licet.il  2. 
qiixfi.z.de  pfxb.ind.atquc  Gemin.in  cap.oi^inalrij. 
§;quod  fifoni  col-i;  fub  nu.v.vcrf.glofl.lupct  verb. 

. c'x hibcti dc'o9iq.ord.in  P.qutbus.adlv^rct.  BCrtr.ip  di 
'.flo  coiililio  i ji.mi.iz.  <Sr  icq.vol.i.vbi  ;i.i  dcclar.ir. 

Jiavhinj  imclligcda  clV^^curn  pofleflio  cll  ri:ccus,^& 
dcfapll  contentio;  1'ccus  qii.mdo  ifte  aftor  diu  pof- 
5 ,i  lcdit|>acificcJuiic  t cirim  noa  eft  ei  nccclfe  probare 
rimluiTiritadec!ahtjitC.ipic.  in  dcdlV6.nu.9.  quem 
rd'vft,&  lequinir  RcbuiF.fh  comincnt..ad  conihlur. 
reg.  ariic.p.glof.  vnicH;np.27.5t  Menoch.in  d.qiicft. 
■-7>.li)b.niim.  jpi.vcrf.hocinrdligmir.^in  J.quxll. 

jrt.mi.46i.vcrf.decl.iraiur  primo.  / 

5,2  " In  iniftis.nutcm  cafibus.quothodppofleffiotco- 
iorati,^iuftificaridic.ftur.abudc  dedant  Menoeb. 
in  d.q.73  .nu.54.  cum  plur.  fr.q;^cn.  de  quibus  noslgr; 
tiusiniVa  egimus  in  vcrb.tituliis. 
.lisairrem',quosdiximusfhodis,prpbat.apofi'dIio- 
53-ncabautlorc,  confcqiiitur,quod  idem  fiigcns  non 
‘ cacatur  probare ; fc  non  vi,  non  clam , non  precarjo  “ ’ 
pollidcrc, vt  mciiiori.T? prodidit  Io.  Fafi.iu^S.rctincn- 
dx,nii.2  f .ycrlifcd  quxriuir,  niinquid  .igcns  1 nfiit.tir. 
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dc'intcrditl.poftDy.&  l.ic.Butr.iu  IJ.S-hoc  inti^rdi 
do.iTvti  pollide,  Et  fi  alij  aliter  (en  ferint, 'quotum  ra''i 


^roceflTu  cauljeitiu.  i s.cum  p|urib.(cq.vol.i, 

V JUxe  dcciorayo  athpiiatar,  vt.nolola  procedar  in 
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tioncstchltxa  Fabro , vbi  lupra^tliluir,  & prollctpit 
Menochiindidocommcnt. 'rctincrt.  polle H.qucft. 
:^4.(ub;nuni.  eox.vcrfincc  aductlantiir. 

J4  ■ Laborat  t autc  Faber  (uperius  addudo  loco  in  af 
"ferS-dara  ionccirca  Kbc,duarqueafFert>quxitale(c 
liabci  Fri6rcft;cx  co,fcilicct,(atisclVeprq^itrcpon<:f 
y j fionSUquodilla  pofiino.dutii  ib  onere  tprobadi  rc- 
• Icuar,S.c6ni6dum.In(iit.deinTcrdl.  &].tirca.tf.dcjp. 
b3tro.Poftcriorcft,quoniamillai)iegatiuaeR&  qux 
56hf^b  adore  ncccflaribprobianda  ,o6  cfi,I.a.dor.  C.do- 
^ probaVio.  pl^ifplicci  MeDochi.ittap  rationes, eaiqgcjp- 
’fi,crnit.*vcriorcm  vero  eam  ^cccnfct.qiiod  probus 
a fc.pbiridetc,  inlclligatur  bqna,Tdc pollidcrc, i^  ma-" 
57  la  ^desj  ndp{mnaiur,l.pcriult.  C.dccuidib.vrtnc 
nos(upr.i  fbammusiiifocliir.  1664.111  verT  mafit  n-'' 
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<^S  dej>voI.4.<e«indb  ncMrtf  dclincjucrc  prae- 

jumatur.Tulgafal.-tnerito.ft.profocia  vf  iiideabuu- 
dcrradidimos,ihcond^9<(.in  mr.dclidlum . voJ.i. 
acq:  ira  1'equirurtqudd  nec  vi,ncc  cUnit  nec  precario 
poindet;proj«crc^.diccbarlnnoc.incap.cum  venif- 
rcnt.coi-4Vcrf.ireni  nota.qubdlicct^ctcAim.inin* 
5ptcgr.agcmein  cx  {)octDtctdi£to  t non  edpeili  pro* 
bare,  fc  bona>fidc  TOfTidcic  4 qu6d  eriam  plaatit , & 
aliis confirmanit  Capi.in  d>dec.ao9.nii.  1 o.  & in  hoc 
rcGdct  Mcnochao  aptem  rc^ot  cui  adhxrcas  ratio* 
nictuum  cHo  ludicium  • 

Q 0 ;n  c L y s 1 o mcxcviu 

ARGVMENT  VM; 

Cui  incumbat  onus  probandi  curbacionem 
poflcfTionis  fadain  fuiffe  dolo , vcl  culpx 
turbantisj  poft rcmbqu a: fint indicia,  & 
prxfumptioncs  doli,  & latx culpsrin  hoc  , 
turbacxpofifdGonis  cafu . 

S V M A R 1 V M. 

1 TurbMtiontmdolo,vd(Mipj(itfb£Mth  jitS1am fw£ia£k‘ 

rr»j  probart  debtt, 

2 HolusnonprafumtturA7 dohaUt^didt^Hlcdpa faSium 

j^dtgam  probtrt  dthtX . 

3 'OtAuun  tHtftit  fonfiJlU y prO^Aft  nonpoiefi ^idtb 

' sd  tum  tHdieandum connfinrttttf prafumptiotut fuf- 
Jiciunl.  . 

4 T urh^t ddh dicitttr , qiiiine.ifu  iOicHooceupAtaUtrtut  i 

■^5  Statutum,quodpojfe£?odcftinnieontinuttufin futctfo- 
ftrnJnUHigtndum  fji  dt  pcjijione  v.icun!i,no»  abalio 
occipAUt . 

6 Spoluri  pr.p^tnt  fua  ,etism  pr4doncndtbtl,'ffdmtA 

tuvudustn. 

7 alterius  ingrtdstvt,  tthmUnqutim  infini 
Jh.inf,t:trbaiur  dff/tur . 

8 Turbari  dohdraiur tquinuJo  modo  poj^sdet , ^ alium 

yctt  psijjiderr. 

9 Turbatorem  fiiuiJftalUrum  pojjidm^  toipfo  pre^.jtur, 

quod  ipf<  non  po/Jidtat.Debebat  enim  ftirt^quodjujun 
nontJf^aHerhtej[i , ^ 

jo  Vteinus prafnmtutr fare  faflavitini. 

II  *P{olortAy^ dmulgatavnujhuifqsfetrt  prafumitur. 

1 1 Turbans^iu^aw^vel iniufiaM  turbandi caufam preha 
aer  ita  dohtxcu/atur. 

1 4 Tama  publica  turbantem  d dolo  txenfat . 

1 4 VoffeJJiomm  alterius^  mandato  aUcususingrediem  turba  5 

re  non  dsutrif . 

15  RoiftffiememiHgrtditnsiurt  famtharitatiidjT foldt§fau* 

Jj  non  dicueerturbare. 

\6Turban\aUufnin po^ejiituie quam  pnbahtiiter  fetam 
efi  eredidtraf,  im  dolotjft  nctf  dieifur . 
ij  Jiarrrinf^ent  pofeJ^om,qujm  fuaJponUatteptraty  ex* 
eupfttr.Jiieftdidit  fibi  t»t  bandi  iu  Ucuifft . 

3 S Tsij^arinondkitatyquimgrtditurpoftjuontM  rationi 
'ietrhy  quod  sniilapopjjiottt  bibet.  <5 

txctd at  Urtmrmtyqui  Jibi propter  im  illud eampetutf 
t't  ibtdmu.'t'9. 

20  Turbare  non  dtcitufyqui  in  bojjt^oHt  facit  oThts  nonin-  ^ 

ftrcnlttociUpatsohem,vniftrvaUotum,vtftmin^tpu 
tarttirbua^modi . 

21  Tttrlationis pxHjnottttaetur,qui pr^ejiatmtf  ,fein» 

\p7tdt  *pojtjhontmaaufajtruartjt  mijuum . 

21  T urhafefe  dicens  ex  aliqua  iuJL»  caufa^atn  probam  dU. 

2 } Ignc^juth  turts  aj  boc^vt  txeufet  i dobyprobamU  tfi . 

24  ibuor.intia  iurinn  •dubtbnouprpfutmtur . 

21  f uxhaiiemhiuJiaeAefayOhi  aUegatnryn'6rtquirii»r  iiui 
aifUodknrixaPiJ  ptbbado  0 


26  Caufam  imufiar»  turbatiatm  ^AJOttdajn pSexbf  i^dM  ' . 

eide  probare  debet . ’ ^ 

27  Turbationu modsty^bi viotentut tf,  tuiUseaetfa doh tx^  . « 

eufat. 

28  TufbansarmuneodumexetdetynifprobetJkfaShemai 

iurn  fui  eonjtruateontm , eo  qutU  timeret  aliquorum 

potentiape. 

29  Turbans  ex  tniufia  eaufa  fiatinty  at  tam  iniujlam 

. ustidebet  a turbatione  de/^trt.  ' * * 

loTurbamytopnttaiujiitidfuaeaufainturbandoperfest^  . 

ransyan  excufetura praterita  turbatione  rtmiftmi . 

Explicauimus  jfon^SSs ' 

busadoragens  aducrfuStutbaatcmininrcrdiftoic*  ’ 
tihcndxvtipofstdetis,  probaredcbcatturbacionein' 
fidi  futifb  doloyvcl  culpa  tuibaiuis.  Videamus  nuc, 
cui  incumbatOnusprobapdi  huncdolum^ucculpii  ' 
prxicrci^quacijnt  indicia » & prxfumptioncsdoli » dc 
jac|gculpc  hocin  cafu  lurbationis.pollremoiquecau 
fxruibriinccxcufantcsadolopcrturbatorC.Qnbdac 

1 tinet  ad  primum>at^or a ncrCsfiurbationcin  dolo»aut 
culpa  tatbanrisfadituiOcprobarcdcl>ct,ctcnimcu 

2 dolustnonprxrumatar>vulgata.l.doium.C.dcdolo> 

U ad  id  tex.  mcur.dignuMn  l.quodadhibiris.  ibi# 
iiiq  tc  crcdomagiscrrorc,qu3  maiitia  incidincCde 
hi5iq  fibi  afcrib.in  tc(tamA*ihoc  quainplurimisalils 
conHrmautnux.concl. $ ; i in  vcr.dolus.vol. i .confe* 
(]nitur>vtqni  dolo, aut  culpa  quidpiacnefadu  dixc« 
ritpfHid  probare  debearrira  tradidit.Caft  in  l.qnis  cr 
argcmar./.Prxror.nu.7.fF.dc€dcn.dcinl.frania"d.5c  \ 
cztci  i a nobisrdati.in  d.conduf.5  3 1 .nu.  9. 

3 Verumtcumdolusin  mente  confiHatidc  ob  id  7C* 
rc  probari  oon  poisi(,vr  inquit  Coro.tn  conf.  i40t.nu. 
lo.voI.a.pcT  no.a  glo^nngulari  in  $.alix.Inflit.  ritjdc 
adio.fiiiVt  ex  conicduri$,&  prxiumptiooib.pmban 
dus(ir,vrhabcmus.cxd.l.dolu.C  dedolo.  vtfcripfiC 
Cadr-in  l.qucnlKcrua.nuj-  ff.  dcpon.&rrcrpondere 
conruIuirRuiii.inconr4.liu.to.vol<r.in  conf.73.no. 
i.dc9-vo!um.2.acBaib.ic.incoalil.  I7*fubnum.  28r 
volum.a.d:  alibi  Izpc , s't  vnacumaliis  prudentibus 
eundem  rauhmus.iaconcluC$ioJnvcr.dolus.nu.  2. 
volum.  I. 

Imcr  exteras  itaq.  conicdura5>dcprzfumptiones^ 
ex  qiiibuS  turbantis  dolusex  turbata  alterius  polTct* 

4.  Honcatgui  potdl,ea  eft,cum  ipfetin  cafuiliicirooc* 
coparctaltcriuspoflcfsioncm.cxcmpligMtia , fihic 
taib.inshqrcscx  ilauitofatfhis  vellet  rdpoflelsionc» 
qux'  dl  a^d  huc polfcITorS facium  ea  rationeoccu* 
pare, quia  ea  lege  municipali  caucatur,po!Tcfsionet^  . 
dcfiincli  continuanda  dleinfuccelfotcnon  enim  d 

5 id  permittitur, quoniam  decretum  illud  f imclligen* 
du  e(l  dcpoflcfsionc  vaeSte,  nonavirponq  altus  pof* 
fcfsioncmappxchcndcrit,  prousita debere inieiligi 

. confultusrdpondirBald.inconf.4$2.quiadomina 
Cathcrina.in  prin.vol.4.&  darius  Alex,  in  conf.  8^/^^ 
vifaftdi  n.arrarionc.coi.imurp.3.volum.2.ac  Neui* 
zan.in  conCS  i .Deum  inuoccnt.num.a^.Nar.  in  c6C 
73S.fuiiquxlt  num.6.  vol.  j.nequccnim  verjnmlle 
cft  hocftatutum  perminfTequemquam  priuari  de 

6 ^opoQdsionc,eciaindcfidoapprcnenfa,cumtnec 
pnrdo  Tua  debeat, vcl  dfpoliacopoilcfsionc  fpoliarU 
Icd  in  iua  poOcisionc  (it  rcncndus.Kcotonus,&  l.cmn,  * 
iundiiih.n.dcvi,3cviarnia.dcc.tn  ]itens.dctcn.fpoi.  ■*. 
ita  rcipondit  Coro.in  confit  1 66. circa  primum  coh*»- 
iuItatiomsarricuIuin.col.penDlr.mmi.7.  vcrftame^.  j 
hisnooobfiamtbus.vo!um.  i.qucmrefctci&fcqair 
Dcc.ind.l.i.coI.2.nQiu.5.yern&ciiamfidecrctum;  . 

& ^1.  lo.nu.  1 4.vcrf  2.cond.C.de  cdic.diu.Adr.  toi\ 

Icn.ad  idem  rcfpondic  iplcmci  Com.in  coof.94.viib 
proceflU  accuiqtionjf,col.pcnult.nu.i  i.  6c- 1 2.  vot -f« 
dcinconf.28o.laboru:)^.col.^.num.5.volum.4.  per^ ' 
motiu  au^Kiiitarc  Bdr.  iji  cof.91 . in  qus  Aionovat^* 

* tc  ifl 
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tein  curui5cinc6f-i  rt.quidamaccufams  lib.i.  quI-> 
bas  in  locis  voluit»  co  iplo  > quod  quis  ingrcdi.it  u^tZ 
abaliopoflcnTam  ; ctiamfiia^rcdiaturtanquamin 
rem  ruam,vcniatcondcmaandus,quia  debeat  dilige 
f terinquircrciquispoilidcat.tacite  innuens,  quod  t in 
cUibiopra;rumaturc{rcindplo,arg.l.vltC.vndevi,&: 
c-i  -deprerumpt-nam  ex  quo  debuit  perquirere,  vcti* 
■4milccn,quod  perquirendo  ei  innotuerit , apud  quS 
foret  pofle^iOiZc  per  cofUequeSiquod  litin  dolo.arg. 

. ioruiniquartraduntura  rcribcntibus.in  c.ad  falfario- 
mm.dccrim.fain.cuiusprxrumptionisdcclatationZ 
- deprchcdesapudXitaq.in  trafllc  mort.(ai(it»  ie  vtf. 

. in  5' par. declara.). 

'Extat»&  aliud  dolilndiciiun,  cum  fcilicct  nitbans 
t nullo  t modo  polTidet  ^ & alium  Icit  pofTidcrc;  vt  in 
hanefententiam  rcfpondil  Alcx.incof.aj.vifo  pro. 
celTu  inquilirionis.nuinc.a.vol.  6.  Icicntia  polTciriO' 
9 nis  altcriuslatis  probatur  exeo , quod  probaturtme* 
batoreni  non  polTcdil}e»ncc  polfidctc ; );iinc  enim  Ic* 
quitur, cum  (cite debuidi^quod  iiium  no  c(l, alterius 
clic.d.livlt.C.vndcv!,3cin  hachypothcfi  ita  rcfpon 
dicBal.iDcon(If44.przruppo(Ito.num.;.vol.  I.&  in 
conf  1 ig.ftatuto  cauctur,qu6d  turbans.col.vlr.nu.4. 

• vcrf.fcd  contra  hoc  opponitur.vol.a.  vi  (ciitirc  vifiis 
.cft  B arr.in  decondi. 9 < .nuin.e.hb.  1 . Poterit  > Se  ex  eo 
probari, quod  turbator  (it  vicinus, ytconliiluit  Curn. 
1)1  d.cpntil.p+.num.n.vcrf. confert, volum  2. cara- 
. aone,quia  vicinus fprailumiturrcitcfada  vicini,  cap. 
quoldam.cap.quantOidc  praifumptio-vtabunde  feri 
plirFcly.inc.  litcris.deprzluinpuo.  vt  etiam  in  pro- 
pofito  noftrodixit  Bal.m  conf44'^(cicndum  cft,  qd  • 
, quis.liib  num.i.verf.facit,quta  vicini.voL;.  Idem  et 
cft.cum  feiunt  alterum  per  procuratorem  porTidere: 
vtplacuit  Lap.  inalieg.  1 27.  Anallailus . fub  num.y. 
vcrfic.vcl  lullicit,  fubiungcnshocitidcmcflcdiccn- 
duniicun^tiitb.itus  did,  iSc  notoric  pofTcdit.prxlutni'. 
a 1 turf  enim  quislcireca>qua;  publice  tiunr,Zc  fune  no- 
(oria.vcl  communiter  dicuntur,vr  per  l.li  ruror.  C.dc 
pcric.tuto.dixitKuin.iqcdf.i64.quatnuiscx  his-nu. 
S9.vol.<;.Curt.iun.in  conf.52.circa  conctoucrna.liib 
nu-4-&’  Parif.incoof.DS.dicoin  i(la.nu.i7.vol,4.5c 
pradd.fi  tutor,  cudcin  Lapum  diAa  in  i.lcquutusctt 
Gcmin.mc.cutn,qui.ad  fi.dcprabcn.Iib.6.at(^  Me- 
noch.in  commcnt.rctincn.poff.remcd.j.q.  y6.  num. 
(6ip.  vbi  materiam  hancficcxplicauit. 

• ' Cxtcrum.li  turbansin  poflclfionisturbatzpocnas 
incidere  noluerit, & dolum,aut  culpam , riibtcrftigc* 
re,&  cuitarc  volucrit.ci  omnino  nccc(Tc  erit  probare 
I2t>u(lam»vcl  iniuilam,modo(itinbona  dde,  caufam 
ira  pcmirbandi,atquc  agendi,  quod  egit:  illa  etenim 
dolum  extiDguit,aiquecc(Tarc  facit»  Zcob  idaturba* 
rionispoena  illum  cximit.vt  docuit  Bart.in  1. 1.  S.  qo 

• autem.iq  fin.fF.fi  quistcfiam.  liber,  dic  iuf.fuc.  peri. 
igitur.§jCauf».fF.dclib.cau.5cfcnfitBal.incon(.  5S. 
quidamcfiaccufaius.infi.volum.S.atqucconfirma* 
uitCor.inconfi2oj.num.7.volum.  2.  Bofquoqucin 
tracl.cau.cnm.tir-dedecreto.McdioI.nti.ip.vt  etiam 
pcrimiltisconoborat  Mcnodi.  in  commcnta.rccup. 
poiTcl.rcmcd.^.quxfi.  14.11um.4g.cum  plurib,  fcq.5c 
in  diria  qua-fi.  76.nuiii.<»2  j.&  fcqucn.vbi  egregio  mo 
re  (iio.  loquitur . 

■ Plurima  vero  aicribcntibus  varijs  in  locis  tcftrun 
tumula’  iufic,qu9  hunc  perturbatorem  a dolocxcu* 

• l.ltepoQunt.  Cearum  illaprimaefi  ,quo:afama  pu- 
1 j blica  t oritur, vt  li  fama  pcrcrcbucriitem  ,&  poflef. 

^onciu  ene,.itquc  adeo  Ipcdlarc  ad  ipfum  accufatu , 

, »qui  cA  fama  commotus polfelTioncm  fiicrit  ingref- 
Ius»  (cniif  Bal.in Conf 2S9. quia cuni'uctudo.nuin.6. 
vcrrconfidcratis  igitur,  vol-4- 
,14  Altcracftcaufa,cum  probat  Icextmandatoalrc* 

. “filis  ibgreflum  fuifle ppficfiioncm:non enim  tue  uic* 
barc  voluit,  vtplacuit  Bald.ind.coofil.i44.num.i.& 
icq.Vol.  I.&  in  coalil.43  i.quiain  accufaiionc,  nuoi. 


а.  vola.  4,  Ferrar.  in  praxi  Papicn.in  fotma  (ibcl.prot 
«turba-polfin  vcr.animo,  & intcntionc.num.  z,  & ). 

^ Coni.ind.conf.203.num.7.vol.&Il.ip.incap.2.nuiu. 
40.de  iudic. 

Vt  edam  illa  cxcufat , cum  accu latus  probat  fc  cr 
I J amiciti^caufa,vciiurcfamiIiaritaris,autfoIatn  pof- 
fefiionem  illam  inwclTura  fai'lTc;vtin  huc  hypothe- 
fi  confulti  rclponJctc  Bal.ind.  conf.4)  1.  nu.  2,  veri*. 
5.ratio.vol.4.3cCorn.ind.conf.iooinu  idj.in  fi.  voU 
2.&  inconf.28o.nu.p.v6l4. 

E.indcmcxculationcm  a dolo  ipfimct  turbatori 
r6  prxfia^  t credulitas poficllionis  nempe , quando  hic 
acculatus probabiliter  credit  poflclTionciK  fua  efle  ,• 
& fcpolliderciiux.l.  i.§.fi  quisidcb.fF  ne  visfiat  ei.  ve 
itafcfpondit  BaId.ind.conl.4j1.  in  fi.vol.4.3cinca. 
licet  caulain  adfin.dcprobaiio.Soc.lcn.ciiamincb 
lil.  1 j i.in  praifenti  conliiltatione.col.4.num.  1 o.vcrft 
17  amplius  etiam  volum.i.vbiuoluithxrcdcmtinllfiZ 
teiu poflcinoni , quam  fua  Iponte  acccpcrat.cxcula- 
ri»G  crediderit  fibi.vt  hxrcdi  ita  licuiflc  . eundem  fe- 
quuti  1'unt  Dee. in  conlil.5d5.in  fin.Crauct.  m conii. 

X g;num.9.3c  in  confil.zSo.colura.^.lub  num.  2.  vetf. 
ex  quibus. 

Pmcrcijufiacfiexculationiscaura»  cuniiucin* 

1 g grefius  fuit  polTcnioncm  f ratione  iuris,  quod  in  illa 
.piilscfijonc  habctjVt  cft  in  focio , qui  ingreditur  pof-. 
iclsioncm  rei  communis,  nec  enim  tunc  tanqua  tur- 
bator accufaci  potcll,vtc6ruiucrcBald.in  confil.jy. 
qujdamNcrius.nu.4.vol.S.Alcx.incohC  lo).  vidc- 
tufpnmaconliderationc.nu.io.  6cfeq.vol.i.  & Pio. 
ih.Ui  quando.nu.)  I j.C.yndcvi. 

Qiixcaulajimitatur,vr  non  procedar, cum  focius 
lai.ngtcdicnstexccdittcrminbs , quirocictaiiconuc-' 
niunt  ,.v'cluri II  totam  rem  occuper , vt  aperte  dixere 
Alex.ind.conf.ios.nu.  6.  verf.  & primo  non  obfiac. 
Plot.ind.l.liquando.nu.ji4.&  Bof.intracl.crim.irt. 
dedccr.Mcdiol.  nu.il(. 

Inliipcr  ea  ex  caufa  iftiurmodi  a dolo  cxcuratur, 
20' cum  illius a4ftust  in  pofselsionc  fa^us  non  iufett  oc 
• cupationcmppfscisionis,  vtliquisfiinplicircrJcrai- 
narct  prxdium,li  vitcspurarct,(5c  aha  id  gemis  face- 
ret.Etenim  huturmodi  .acluscu  ex  fui  liarura  boni,ec' 
vtilcslint  prxdi)  poircfsdri  ,3c  domino  nifi  aliud  ad- 
datur,iion  infcrunrturbationcui , vt  hoc  in  cafu  feri- 
pl'crcconltfltiGuliel.Pcrul'inr.conrcrim.diucr.c6r. 
)7A’isisaifUs.n.i.  Se  fcq.lib.i.Zt  ibi.Cataidi.Bonco- 
pa.in  conl'58.id9m,quodfup.pcrtot.inprimi5.num. 

б. &  lcq.vcrf.ncc  cfi  Vcru.Qiiod  quomodo  procedao 
infraimtdcclacabimfin  verb  Turbatio,  in  27.  tur- 
bationem pofsclsionis  modo  probandi. 

Nccc(foamin6ncgIigcda,quX’fcquituriufta  cx- 
X 1 cufationis  acculatrcaufa , qux  cfi  cum  accufatusell 
prptcftatus,  fc  eam  pofsclsioncm  ingredi  caufa  feruJ 
diiusfimm,vtrcfcrt,idcmFcrrar.vbilup.ind.vcr.ani 
mo.nu.  I . dummodo  eam  protellarioncm  aliquo  iti- 
rc  patcfai^b  comprobaucrit,nc  fi^,  & commZtiria 
piotefiatio  dici  polsit:ica  caufam  hAnc  intclligit , Se 
declarat  Mcnoch.ind.commcn.rcqn.po(s.tcmcd.). 
cad.q.76.num.ti5  i.uctf.  undecima . 

Plurcs  alias.huiufmodi  caufasiufiasAdolo  accu- 
fatum  turbate  pofsctsioniscxcufamcs^refcrrMchoc. 
indquxnio.rub  nu.t?26.uctf.  caurxaiucrniufix.cuin 
pliuib.icquen.  quas  etiam  declarat-illatquchucaSec 
re  nolui,cum  apudil)um, cuius  dodifsirai,&  clima- 
ti commentarij  omnium  hodie  manibus  circumfe- 
runtur,&  uerfamur,  fine  ullo  negotio  repairc » & le- 
gcrcunufquifqucpolsit. 

Vetumtamen  diligenter  illud  circa  hascaufascll 
animaducrtcndum,qu6dtunc-dcmu  hx,  vel  alixip- 
fis  llmilcscaufxiullx,vclcoioratx  accufatu  de  pof- 
fclsionc  turbata, ne  puniatur,  excqfant , qu.indo  ipfc 
22  j probauitjfceam  ob  caulam  adduduxhfiiiiseadita 
turbandum, ut  placuit  Corn.inconlilioj  3. num.  22. 

V0I.4. 


C01.4  & ap«rtiuslnc5nf  iSo.nam.  <5.  eodem  volum 
ad  liinilitudmcm  eius, quod  dicitur  de  iuris  ignorati- 
i)  iia.vtfaciittccflarcdolum.ic  fic  liunc  acculaiuin  i 
dolopolTit  tucti.vt  aperte  probatur  in  I.(ed&  CfS.fci 
rc.ff.dc  petit.hartcd.tamcnillud  verum  cft,qu3do  iu- 
risignotantia  ptobamt.iia  loquiiut.d.S/citCiqui  prx 
a4  lupponit  iqris  ignotamiami  qui  quidem  t in  dubio 
non  ptilumitui..l.lcgcsiacratiffima:,&  l.vIt.C.  dc  le- 
gib.adcuvtpotiutptxfumatucmala  lido,cSt  iiedo- 
lua.quiin  iuris  ignorantid.vt  eflgl.iniignis,quam  ibt, 
liquuntur  Doitiii  c.li  diligenti.de  pif<erip.ats.c.qui 
contra  iuta  mercamr.de  rcgul.iur.in  6.  ic  I.  quemad- 
niodiim.C.dcaRt.&  cenl‘.Ub.u.Sc  ante  Cor.  in  can- 
de refponfum  eft  fentetiam  ab  Alex.in  conf.  tgj.fub 
r.i  3 .vct.ic  ditio.<p  coracs.vol.  i.  & ab  Ater,  licet  in 
alio  calu.in  conf.8o.fub  nu. ! -quod  etiam  latius fcg- 
tutBo(r.ind.ti.dcdccrer.Mediol.nu.i6.acMcnoch. 
in  commcnt.tecup.poir.rcined.s.nu.  6o. 

Quod  declarandum  clV.vthzc  probatio  n6  adnio 
ajdumexaaa  t requiratur,  cuui  caufa  iufta  allegatur; 
eu  etiam  illa  latis  lit.quatcxaftis  coi ligitur.vt  docet 
Bal.inauih.gcncralitct.num.o.vctliaddCiiuxta.Cdc 
epifc.dc  cla.quod  fi  ad  cxcufatioiicm  iniufta  allcga- 
i6  tetut  caufa -t  diligens, it  cxaaa,  vchcmcnsquecou- 
iertura  A ptobatiorequititut,  nin  hoc  ptopofito  lo 
qmimut  Alex  in  d.conf  ioj.  num.  rs.  ac  Corn.  In  d. 
conf.tio  num. i per docIriiiamBart. infimet om- 
ncs.Srcflc.ff.de  fimis . quam  fumme  comincndalit. 
Atct.ind.cor.fSo.nuni.j.Sc Tiraq.in  tradi. dc pccnis 
leg.caufa  43.nu.9-  . 

Sccnndolocoobfcniandumcft  fupra  traditas,aut 
a j alias  id  gemis  caulas  cxcufarc.nili  t lurbationis  mo- 
rius Iit  violcntus.vtaireucraiut  Alex,  in  d.  conf.  lOl. 
lufm.ia.vctfquQdautcin.voft-SoC.mniinconf.  is. 

iui.ii-vol.acumahisad  idaddudlisdMcnacli.ic  d. 
qwcft.7i.mi.d>4.vbi  iftud  fmel  jigit  vctuin.cum  mo- 
dus violcoiis  armati  excefius  efi ; fccus  Ii  occupatio 
xS  armis  t ftt-  fatlaob  id,q>  limctcnt  aliquotura  poicn-, 
tiam  ; idque  piobetur  factum  ad  iuiisfuiconfcrua- 
tiunem. 

Pofitemo  (ciendum  efi.quodad  hoc,  vc  cauli  hz, 
xpTcl  alia  iniuHi.vcl  colorat*  excuset, isiiubatortde- 
bet  cum  pnnium  cognouit  illi  caulam  clfc  irimfti , 
ic  fecx  ea  Ius  nonfoucic,a  tutbatione  dcfificieiGc  m 
lioc.tlieniatc  refponfum  crt  a Bait.  m conf.pi.  in  no- 
niiricDomini.nu./.lib.i.uioucmr.ibid.  Bart,  extex- 
tu.lifiadultcrium  cum  inccDu.S.idcm  Pollioni.ff.de 
adult.quod  nonnullis  confituiatlaf.  Bart.fcqucndo 
inl.fi  qiiisid.quod.nura.  !i.vctf4.  no.  ft-^cnurildifl. 
omn.iud.prout,ic  facitMcnoch.ind.q.76.nurii.65p. 
cum  fcqiicn.  vbieuainoccafionc.  d.coaf.9i.  Bartol. 
)o  exammat,  an  tuibans  cognita  t IniufiiHa  fux  caufx, 
it  pcrfcuctansadhuc  pctiutbadu,ob  illam  inmfiam 
caufam  cxcufctui  a pniaiia  ratbatiouc . ad  quem 
LcAqicm  rdego. 

covcLvs  10 

ARGVMENTVM. 

Quis  probate  debeat  cunf,qui  aliis  in  pof- 
leffionc  erat , dolo  defi  jfle  pollidere,  & 

. quomodo  id  probetur. 

S  V M M A R 1 V M. 

I RtuSffmohm  p<j[/uUbatfprobjirtAA»t yjt 
t titiat  /ofiJtif . 

Cowtraijifaw.s.  Conddira.  7.  . 

3 PoJiiiUri  qiui  pr^tfT^nntur  td,qaod  sUquMido  p^JJidit . 

^ Qaii/^nuiyiJprattUejtffau^n fuamabaPiai Jutjftpro 


lofephi  Mafcardi 


4 Tmtorproif:$retldfttjrhnordffi  tnlarim petitum  qvei  di- 
luntqi»  tentatnr  ob  ntrqtue perierunt . 

6  DQbdiCtasfgifumattfmJjlurtmexctptiont/hlmmpr$ 
baredibH . \ 

8 BtnemtrituieotpfoqnuprQb4tmT,qModnonpT(Atturit\ 
fnetttut . 

p Poftdtniqqui  bahuit  malum. ifyitiojitm  wrfiweitienetttf 
etiom  Ji  doht  vtl  culpa  non  deJUrtt  pofndert . jk 

loFofiidir*  dolodesqfedialurifui  ponquamiOi  innotan 
tnt dMurumlib^uen,x>H poHquamtUum  dtdipti pof» . 

' Jidet  ampUut , 

1 1 PqfiUtrt  dolo  dei^  dicitur,  qui  Umpan  prima  eitatisl 
mipopdcbatt  CT  amplius  non pofudm  rume  rtprr$tur^^^ 

1 1 *Po^yf tonem  rtt  tewport  Htis  rrrotaprobart JuJfiett  m rta 
U , & quqfi  rtaU  i^tone,  ad  boc,vt  doio  dicatur  dtty- 
ft  pojsidtre. 

fcpcnumcroiquc^otidicfoi 
L/  iLi  U lLi4.  Icntinpraxiconringcrcipre- 
renim  ia  exceptione  rei  iudic;)tx.cpcnulr.deexccpr- 
dubitari  conlueuitp  quisprobaretcncanii  cum  • qui 
alus  in  poflcilionc  erat  alicuius  rei  > po^cieamde^ 
iijc  pofTidcrCircm  iUam  dolo  dcfnlTc  ^ilidcrcian  ip«'  - 
Ce,  qui  3>iiin  cam  poflldebar  t Ic  nim^nup  nullodofo' 
id  fcciflc  an  a^or>fciliccc  aducriahus  dolo  id  cffece- 
1 rit.  Etquod  ad  reum  tpcrti^icai  probare  rcHnedolo 
maiodcGj0epoinderqdctcrminarcvidcrarOiuslu 
rilc.in  Ulc£  meam  ibi, quod  probaucns  line  dolo  ma 
Ip  dciiidc  pofliderc.de  cxccp.rci  iud.vbi  gl.duo  mirz . 
bilia  colligir,&noiariquod.f  quis  prxTumatur  pofli* 

1 derefidfquodaliquandopoilediti&grquispncruma 
(ur  in  dolo,nifl  conrra  probet, concordes  ad  id  addu* 
cic  comcxt.in  Ui  quis  laudum.^.  I mpe^ator.  iF.  loca» 
l vbi caprariustcirrafuamFiaudccaprasabaAasfuini^  ^ 
icYroiUrccogitur.&inI.pcn.C.depcric.tut.  vbim<^'  ' 

4 toclprobarcdcbcrfe iguorafle tutorem petinxm , vcl. 
damm>nctcncai(vnegligcotu obrcs,qua:pericr3r.  p 

5 Vcriimf  huicconcluflonimiruminmodumad* 
uerfari  videtur  id , quod  refpondic  Vlp-  in  I.  quoties.* 

6 i^>qui  dolo-^.dcprobaciacum  nempi,  qui  dolo  f di- 
cit ^a^m  aliquiddicet  in  exccptionc  doccre  dolum 
admiiium  dcbeict.  quo  in  loco  glduper  ver.  admilsu 
cdcoftesadducit  leges, & gl.tn  cicdcs.in  ver.  dolus, 
dc  referi p.quod  alias  nos  pluribus  conlirmaui  mus  int 
conduf  5 J I 'in  va.dolus . vot.  I. 

7 Couciliandzf  fune  Kz  inter  fc  opiniones,  & qtsidS 
vt  prior  proccdatiquandotSpord  litis  contcftare  po(^ 
fidcbataiam  Uipicrcus dicar, rcndpolftdac,  adhoc 
vrabroluatur,prcfumitarcdrraipfum,qucKidolo  de- 
ncritpoiridere,6c  idcirco  probare  tenetur, 9 nullodo 
iodeflcriipolfidcrcpad  hoc^^'t  abfoluatUi,  &ita  loq- 
tur.d.l.n  rem  mcam.aitoqui  condemnaretur  tanqui 
polfidcrct:  fccusautcm  finon  conflabat , ouod  tem-  ' 
porelitisconieflaiz  poflideret:  nam  tunc  atccnii,  efi 
dolo  dcilifle  polTidcrc,  proba  ndtomu  incumbet 

lic  imclhgSda  cfl  pofleriorfcnicnrianra  egregie  d^ 
cctglo.md.c.pen.rupet  verbo. rincdolO;VcrT.vcldic 

* dceaccptiouib-cum qua  DI^. ibi.**  communitci’tr4- 
Ixrc  reflatur  Abb.tbi  col.a.  rni.s.vcrf  nucqtiarro  pro* 
ui  rcucra  tranicunt-vi  Ant.But.col.i.nn  S.vcif.  qux- 
rOfquispioUabit.!mol.vcrfingl.z.5c  Fcf.col.r.nu.z. 

* vcrf.dum concluditur',  vbiita 'communiter cdclu- 
^ailcuaai.Quainquain  Jo.Fabsin$.ombmm.col.9. 
nu>aMufi.lnK.dcad.camreqUuruseflg1o.coiidlja^-. 
tioncm,dcqua  in  d.Uuem  mc3.ff.dccxcept>  rei  iud.* 

( quod  fcilicct  eo  ipfo,  quod  contrarium  non  probarin 
ipfe  qui  ddift  polVidcrc  probetiquod  fine  dolo  dcflC’ 
rii  poiridcic.arg.I.lupci  (cruis.in  prin.C.  q nuij.  polT 
vel  non  l>b.i  l.olum.Calc  teftam.qucinadmudfl 

S quisprobaturtbcncmcniuscoipro,qinonprobatur  *. 
dcmcutus.l.cumpatcr.$.iogo.fl'.dclcg.a. facit  glodn' 
c.i  .ia  vcr.npn  timore  inoms.de  h)Si  qui;  vi  mcucau* 
fi.  fed  prior  conciiiauo  mihi  videtunurior. 

Dccla* 


i 


digi-i 


■xl 


‘U 


i 


De  probationib. 


CoricKMCXCIX.  J6i 

] 8 anti^rtioriuniori pr^^rtir  ,rtiamj! 

^tntshvtra^ui pjrup.im . 

1 9 Poj^iQ .tntiquiortfiJivno mnmtnto  pr4frrtnrw*‘t'm,' 

*0  DtO90^  pUtytuMoptratuf  .qtmmiio  *mmtwtvm  tempd^ 

a , w /jftretpr^uoUrt  pToffatioiitm' . 

cens.ff-dc  vi , 4c  vi  arma.quod  putatcflc  n9tandum  .1 1 defiet dtpcmnUi  4e pofftj^iie  dettm  dnnorttm  ^ . *.  - 

Io-Fab.ind.§.omn.nu.24.vcrr-itcmcftcUrecaras.  pr^antMttiquh*^r*npop£ionm:,efidmJiilmtdfd*cM  * 

10^  Prohabmiramcmipfum  t dolodcfiiflcpoflidcrct  nj^jpjpont  docuijftt . 

neo, 91  poO datum iibclluni non |X>fndcttVcIpofl^  ^iPt^attonumtmtatmta.vbi parU  fwnt  > fimum aU imi' 
dixerim  incdaruru  hbcIJumipfcalicnauit.iiadocct  addUttm  vmparu  faen  ratu  aiitri pranaffrt. 


De^xianda  cil  cade  prior  r^Tponno , vt  nincin  cafu 
^ abiero  nullus  Tit  probandusdolus.quandodiUc < <|ui 
foifidcbat.habuit  malum, & viiioluru  initium;  lum 
jprefcncbitur>eriamnrmcdolo,3c  Hne  culpa  dcficrit 
polHdcrc  iurcrpondirrauIus.IrCinl.(ivi  medeie 


Bar.in  l.qoi  petitocio.in  fi.prin.ff.dcrci  vend. allegat’  r pofftriontat  tfmpi>rtSiX'^atrtHdurttuf,mi 


DO  in  ilmili,in  l.Fulun.$.a.Ccx  qb.cau.maio.  Sc  no< 
4Dyjn  c.^pofleflbrc  cit.pnn.de  reg.iu.in  6.  Bar.rc* 
iiErunr.&  Icquunc  Alcx.in  conCyi.  vf  prima  confide 


latione^ol  1 .nu.a.vcr.vn  fi  ptotcfioruol.  j.dc  in  l.t 
trf  ■ ■ 


in  pfin.col.iiub  n.  1 .vct  rpterci  alia  ratione . fi  ficz 
iuaxa.cau.aga.lar.in  d.iT.omm  tur.col.  1 7.nu.So.vcrr» 
qualiter  aui.de  tbi.Io.Fab.n.^m.Ccd^iscnt  modus 
^pbandidolu.lnfi.dca£l.vbi  ipfi:mct  lal.  edeordesd 
tat.de  Baib.inc6T.66.&  quide  vifo  ^clTu.cot.  t vctf.r . 

adduco  fimilc.vol.  1 . fic  in  conf.  6s.  cIcntcnti/Timl 
Dei  patris.col.a.ver.vn  fjpictcidiccbai  Odof.vol.;, 
^.inlocis  alios  iddrcntid(c$rcfcrr>Va  dicebat  Bild, 
>1|0  d.cpcn.in  fi.quod  iinofatisen.freu  poficdifie  t€=* 
porc  pmua:  citationis.quia  pofici  prcfiimiiur  dcfijC* 
K dolo  poilidac  per  caqux  no.in  I.apud  Ccirum.  in 
prin.(T.acdocxccpt.(cripfir»ctiain  idem  Bal.in  l.non 


Joitm/  dmttftrum  rttam  hora  t/t  tn  ennJidtrjttoMf 
24  CoSaUonts  htwJSc^t  fa^afunteodtmdutpra* 

firtt/riUs^iftiainbora  pracedtt. 

15  anuquiorpraJ^ur,ttiar9iHm€orporaUhil. 

Z6  Fowfi^ocUndrJlina  m mtorp^rabhm  non  atitmdttur. 

17  Pp^^oantrouior  Jtue  tu/f.t Jtattniufiapra/trniriunh 
ri^niattrai^vlipf^Utth. 


■ * I ■■  ' 


i2  Poje^r  antiquior  ad  ooc,xH  iuniori  praftratitr^d^a 
animUrt,^  aJUgart  adntrjartum  <lam pojiitt 


Bu  jita  pdfijffioniStiptur.^id. 
z^^A^^tromdfQrttmptranda  pojrjiiomi ^ dthttdtductrt  •, 
aduerjarium  ehmpoJpiirrtyrt{ptBupo^}Q»n,qu^ Jtn 
imtia  ron£rmaturjiu.  j a. 

Contra.ibt  a Jtn.  ^n.Conalna.i  ?.  dr  J4. 

'jj  Rtrniihtvtmu^andapQj/e^iomiyandHttrcomratiio 

hy^hona  fidtpt^idtnttmyip^liUutjiU.  ?4. 


ignorabit.nu.z.ucr.vlt.gcnaallccT.  C.ad  cxhibcn.qd  %^P»pBorantuimor\i»imetntidniTfariumtUnipr(fUtrt  ^ ’ 
^ajintcali.&quafifealiadioncifufTiciipiobarcpo^  r*lfnBu  pofi/(ionit.ntbilagil,fttsmdoiutu»r paratus 

■ * “ ^m<o»fintntidofeftdtdoMinto,iTCMr.thfd. 

^6P^^r  antiquior  yitctt  artt^ithrtdilnaty^uerrtrum  ' 
eUnipo^dert^no^tampi  idpfohdrt  cci»tlar . 
l‘j7qftfRotumortlAndefiinaprafttm%turnuandoi9antt* 
qutori  apparrt  y 


ftiTioncm  rci  tcmporcl  itis  motx.  ita  dicit  illauf  IcgC 
allegari  quotidie  pro  fingoian.cidcm  Baldo  accedit 
Fcl.ui  d.c.pcn.fub  nu.a.  dc  exceptionibus . 


CO^CLVS  10  MCXCIX. 


argvmewtvm. 


£am  ,qu i an  tiquiorem  poiTcflioncm  probat, 
in  incerdidlo  , vtipolftdctis  vincere  , 
quatenus  id  verum  fic. 

s V M M A R 1 y M. 

^ Pqffijtonma  antiquiortm  pr^am  yobtimt  m initrdiBo 
^ xrti  poj^tUi.PatiOyibta.  ntt,  5 . > 

^ PoffUsTiaMadpmrtmduoinpdidumnonpo^nnt. 


5 -^potiatioat 

.qmioripo]fy/nntmym(tSn^bit\ftiamaduirfariltU 
4 i^ro  antiqsueripoff^iom  prafitmitnr  .■ 

9 JPoff^(fioanti^aprafu>niiur€tinunu4tdy^iuniQr elatu 
dtpinayn^coairariumprQbrtnr . 
jb  JPofftffio  antiqua  non  prafrrtttr  mniorit  quandoiumor 
p^umitytM  imfiotitmbt  tfeaak  adutrjario  aequijka. 


78  PrafuMptsottansfirtonut  probandi  m admrfarinnr.'^ 
i^PoJf/stoni  antiqutorf  bakms , mniotempqlitf^orftiam  % 
pfjsidtrfjtiam  po^  <on:ktfx>n  incaufa  alli^arfpoufi, 
^oComlnJio meanjainom pnptdiPid,qitodaxaiiii apportt  % 
4 dadmadSFnSefirt  poft . 

41  *Probatio  um^Siaptoptich^um  tn  eanfa  -iccUrartpit,' 

^ 42  Ufemtson fidfeeont/fintttm^t^eomlufw^i  m <an/apo-*dl 

tfilaStgariy  ^ ' 

4>  Ptykf^mf  dntuptiori  hfns, obtinet  e^tra  adutrfariu,  qak  % 
nS  pofttdet  Jid  foBi  iitrilujmepofffiomtois , etiSjinon 
aOif^trit  aduerjartk  eUpotJuU  repe^^idla  pe^esfionis 


\ 4 
4«  'i 


>atayfqunoftm4itbabui^€  anti^  1.  4^Pop^anUqntor,vbtpraba(iamfapjr{tbnrfjdia  fne- 

^ ' runtreSpeihtdiutrpwr$tfibUnetd*itn»finQn»StpMO 

rit  admerfauum  tlaorpotfidrft  rt^iBu  poft^onu . 
t^iPoJfeffor  antiquior  nen pra^rtur , quandofuutt 
/.  rtmpoifiderepojijiiiiptoltrautt. 

4d  PnJUpor  anttunhry  quando  eokJiateMm foBofito,  a ppff^ 
Jnnteeeidiptyitmiqttnon  profertur^ 

47  'Pofrfiiotm  vtrmfq  partMyXfbiparttfnnt  m tpt , ^pba-  ‘ 
numb.ilU  obttKtty  q de  titulo,&  dominio  mt/iut ^pbau 

48  Pojfeifhyvbi  non  eonjiat yquajit  amiqutor , &vntu  hd- 
bn  ittuitnujtberwi  0 ncnjsvmeity  qufittnUtm  bnbtb^ 


9 dPoffe^antiqmor prafiriur  iuntoriattatnfiiumor  bahu 
^ tHUiuium^qntJkumtatnmpoR  illam  anuquio 


fit  iustlumtoeqmjkum  tamen pqfi  illam  antiquiori ptf^ 
/e^nem.Ratto  redditur  ibidjtu.9.^  9. 
f ^ittduspofieaaequifitusHilpatroematuryqaddoMlterim  ( 


fofifjio  antiquior  e/l,  eum  titului  lUt prajumatmr  boH~ 
, tutabsmuJhatttborfyViicid.nu.Z. 
'iQ/CurtiMiutn.dttLtraSMrmeouf,ioi.nm.z%.  • 

1 1 Vofiejffio  antiquior  non prafirtmr  tumori, quando  iuntir 
^oborti  tiiulum  antiquiorem pqFi^miuadutrfarq:. 
tzPtfieffioim^^eatamnkum  prodilfadvUhriam,  etiaik 
ineaufii  nttdapqf^omi . 


tamiHpetuormyqmamiHpopijiotio . 

49  PqfefiiQ  tueifaUyVtpDtbiuJiior  ni  b,ditttuin^l 

P.tuji  II  ,qni  ptiuMen  non  babet  popefmntm faam  ptrpim 
rtfSi/ittProbauerttieUibid.nu.  fo  Cuntrabid.nM.’;  tn. 
^PoJJtjuo,^  tttulusyvbiabxrraqudparu  prokaxnnjl  ^tu 
' K-infUyqnnmtkusutttimmprobdX. 

5 i antiquior  eaprajumiiur,qna  antiqutorem  titm 


's-  ■ 


XbTituhitiqnOjpbet amicor pojR^hndaduerfarqtemi^lb^  ' lurnbab^» 

ytPoJiffbrjyetptMorp<dyVbiJimule/ittittntata,tunu^  ^qlf^luhe^iabxrtraqi  parUQjlenditnr,eatnn<itqupp9%  ' 
. Jt^emnUimbypjtri antiquiori  poBeJioni.JimiitmL  - balprioritnthiy^ piotiOft\atetniituk.iii*d.i^nu.i%T 

. 1 i Pt^e/iorimmyi/ petitorium, vbi JimtXinUntaturA  wr  j 5 &Titulum  mrieantrnpni  tortformemyUki  mta pan  ofifJit , 
probat  mdius  de pyiejjione,  aUtr  mtUm  de  dominioM>  alu  ra  vero  tituiuen  eonti  aim  eotnmun{,^afcnnda^ 

dtjc  quid  pronunciare debeat . edifita  titulum  JetundumhtieommuwjfrtAat. 

l^7oj/yloiunu>r  eum  titulo, prg^uraHtiqmoriJimeitu-  q^DuovineuUtma^ti  Ugant,quamvmum. 

* bombim^dolibui.  1 Pof^itoepmoiiS^ lituuuhyvhpartctaquiprobareniyquid 

fjPofffJ/io  tunior eum  utuk prafertur ikmori,qua protm  iudinjaartdiinatdnffrtndajentimia  rennjitni,  ? 

* turi/OMajideaequtfita^  \KoP<d/ifitoanngornopfeTl  lunioriiinurdtBoreciqurduth 

. ^ iq/^pbiMaJcaddtyZ-ol.i,  T 


ZfZ  '60  P^'' 


* 

y 


4^' 


♦ ’ -2'  v"^  * 


-Jt— . 


tfmtrd  inttfulortm  peftj^onm  di 
ftioMtori pojej^fu  t*rtf6^mri.*DSMod0ba6eM 
nfkm  Mb  Urtiti*vt  ihiJ.  km.61. 

6i  psri  mnh  ffiin  paiiutAfntftri^uf 

mtihrilt.  ^ vaUdtortk,jtbdUoni\j)b4iji  curj(h.H.6 ) . 
6%  *Prcbdttofns  miHoni,«t ef^Mciom,eiettrit parib.Bfinnf, 
64  Pn^ationtt^qud  imUQrtSyiX  t^Mioni  /mt^uhiis  arbb 
trio  rtHnqyttur . 

PoM^mmfmiiusprobjnditttur,qMit»mpirplyrrt 
lia  prvbst . 

66  Tifin  paueiora,Mdi^ior*s^rihupr^erttmtmr, 
SjTifittno»  fubditiinprob*ndj^  qudjipojitffiommrijii^ 
ihwtSiU^tbuf  fubdtUi  pryfiruntur. 

Ttihs  psufiorif  vtriJimiinrM  diponHa^Utrtb.ptfJiruni 
6 9 'Ajiti  laui  dtponbta  di  non  dtltdhh  pryjtrmmtur  ckricii, 
'di  dilidio  diponnuibui  ^ 
yo  Tietinquire  nemO  prafumitur . 

7 1 Tifia  dtpontnta  dt  pojftffwn^  titulo^  mtUurprobajit , 
quam  dtpoJtenia  /t  pojpjjiortt . 

71  Ttfhspiumnum<ro^Uu$p^^JioHtmfrobsnduttn- 
tuff  quando ommidipo^tjfiQM  rtdlidfponuHt  * 
yjT ijia  ra  tn  dubio  prufumuntur  di^mout  ttfitb.  udiori  s . 
74 Utorn  dubio fautndmntji. 

75  PoJfij^onimehufprobandidtur^quieumpir  ufiauffir- 

muttur  dfponcuttt probat. (luod nttrdi^f,vt  ibi. 

76  7ybt  a^rmatiut  dtpouifitn  ttjitbus  niqutiul  dtpontnU' 

bus  prajrrunfur. 

78  TifittoJ/i^nantnelm  jiiintiumt\iutprobantpof*JJbmt. 

79  Iduini  pruJwmtmtmrmeliu^eirtvirttitWn»ijtd*i"^Z^^ 

crtdnur  in  probanda pofft(/hm^. 

Zo*Po/Seffiontm  probum  in  jprae  prajirtur  probanti  iSam 
tn 

% I Pfobutio  Spe;t^a  > praaa^  probstinni  qeneraU . 

Adto  ,vt probant  w^nen , turii Jidhont  jin^atnr  mbil 
probaiji yVttbid.nm.Zi.  ' 

% p7ti^P^o,vbi  ub  vtruf, parte  pariter probutu  ejif  itprpftr 
tur,emtimeommune  fami.  cur. tbid. 

^^PoftjJiQ  antequeor tumori nonprafiirtur,  quando  iunio- 
rem  babent,probaret  ft pojjidtjfe  i decem  annii  eitra. 
QUod deeUra.vtibid.nu, 

8 5 pbpJfiQ  anttquu  prajumitur  animo  continuari . 

R<5  Poj/ui*m  oiim,  boJse  quoque  pondere prafutmtur . 

S y^Ji^lij^intiJ per  longum  ttmpm  inducitur,  &tx  eu  obii- 
UtOf  C7  amt£io  pqffejjiom! . 

$p  Pt^efm  antiquior  non prajerfur  iuniori , qoundo  .mf/- 
fuiorpojejbrnon  probat  Jit  etiumprajintiu  pofiidtre. 

T InterdiOomifiends vd  poifiHcnsqaocicCcun' 
•A-M  (|uc  amb7  partcsliint  in  f>oncnioncypTOut  quo 
tidic  conringir.quando  viraq;  prartendit  feponidcre, 
S eS  vicions  palmi  rrporcare,5c  obtinerc.qpriortpoT- 
ndet.qtnrq.-dc  antcnorr.  & antiquiori  polfcffione^- 
f bat,coUigcrc cft  ex  c.licet  caufauiAbi  id  notant *om 
nc5iQ  primisabund^  pcrFcUubnu.S.vctf.^.dlvklo 
nc.de  probatio.illiu$.n.poflc(rio  impcdi(,quofninu$ 
i^u(spoflid^at.vtdixitBal.tnc.ndil)gcnt».col.  vlc. 
» no  2 i.vctliqnxroduo.dc  praHcrip.  cfi  duo  t in  foUdQ 
eod£  lurc  padere  n6  pojfTmt.Ki.S.cx  c6mriod.  de 
scq.pol..Sclduo.fMcprccar.iradocuir  Bart.in  & 
ini.fiduo.in  ptindiibou.4*ffvtipolsidc.&ini  vnic. 
col.pM.fub  nu.s.v^li  vero  vtcTq^C.co.vci  pol^ide. 
hoc  id£  voluit  Ballml.  arborib.  S.  nidcfiagram.in 
prin.fF.de  v(u  fr.de  qnead.quis  vu.vbi  ingt  • 9 ii  vnus 
pf obcf , Ic  arartc.alius  fc  fruftux  reportaSej  cO  Vtcrq; 
cOos  dt  liiA ciens  ad  ]X>i'sidcndum.I.p  quis  (uper.  C. 
fi.rc^ud.il  10  vincere»qui  probat  de  xmiquiort  fado. 
ad  i ipiemet  r^it  in  conF42o.vcrba  princi^s.col. 

vttnu.ft.vol.t.inconr.i04.compsmcrCt,inh.vol.^ 
inconf445«qualifcrprobcnfurperiineniic.n.ii.vcr- 
/ic.modo  opocrrtvol.^.vbi  atr.q»  quandores  cAom 
fimodubiatppintricmoncni  j^obadoR0,dc  pc^f' 
lionurdc  mixtura  ati^uu  binarie  > ille  vincitin  ca , q 
babet  icmquiotcfn  poOduoni,»  protu  cu4  confuluic 
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mcood489jn  ca  vertente  iiuer  ea^itultl.nu.7<vot.|* 
in  hanc  pvricrci  fnlam  plene  confuluit>motus  ex  <L 
dicet  caufamiAnch. in  conF274.ad  declarationem 
dubihpra.lenim  fub  nu.  1.  dc  in  conii  i latrcs  dhi  lua* 
gnifici.rubnu.j.vcrr.ifctjfuluStSicic  tudic  Alex  ia 
c6Cs8.qmomncdat0.nu.4.vol.5.in  confli  io.nu.t« 
roI.I.in^on^.8o.nU.l^vol.2.&incon(I99.viiiSpro• 
edrib.cul.}*nu.i4.vol*5.boc  idecoclqJunt  Soc.len. 
in  cof.  54.  vila  breui  narrarionc.col.4aiu.t  9*vol4. 
jocdr.<^8.iuiliirimciudexcol.j.n.i  ja;o.vol.^llaph. 
Ful^.m c6l'.i9i.proponimriq>  domi.Anconiamu.  u 
VcrlpoflrcmoCuma.qui  lupcrcad8»quaFuJg.radi 
contingentia  cdruluii.mconCjp.dom.  Ant.Abb.ia 
conii; $.in  j.mcmbr.  hb.  2.  Arecin  S-quadtupli.col« 
pen.lub  nu.4p.vctf.de  praediola  procedunt.  LuiUt.  de 
aebo.Curt.rcn.mconF24.  luper  eo.nu.i.  Decand.c. 
liccrcSm.nu  95^verCi.inintcrdi^avti  polTidciis^dc 
in  coF  ^oz.fub  0U.7.  vec.de  iu  tali  im^dido.Curiufu 
inconiUd5prad'upponitutmfa^io.col.a.uu.2.Bcrtt. 
in  conr.2X4*vilo  cOfultattoais  rhcniatcaiu.  aouvol.  f* 
Barb.in  conilas  clemciuiinniu  Ucuma.ol.2.volu*4- 
fieto.in  con^.474)u.2.vol.^Pari^.  ioconilr  ii.  uu.7^ 
vol.i  Ruja.in  c8r.28.in  citdc  lite.nu.>.d(  6.  vol.4>& 
in  coni'. ) ^nu.8.co.  vol  4*  da  idem  PanF  in  coni'.  1 2^ 
nu.2.vo!.4.Goz.incoDr.8d  nu.7.  S^.iunan  coli  i4d. 

* ou.2;.voi.i.tiibmngcns*ocsi'cqiiiBarr  md.i.il  duo. 
B.0J.4  Val.in  conr46.na4t.vol.2.dc  in  c8fp.  00.29. 

* voi.  3 .vbt  dc  *c6i  dicit , ad  idcin  plurcs  cdgctit  Bertr. 
in  couilioo.in  interdii  vii  polfidais.nu-i.  voiu.i. 
dc  pliHCsaiiosad  idallc.Menoch.  mcomer.tctinca. 
)^i.ccincd.|.q  87.nu.:2vvaiIlepiimuscUcarus.vbi 
iiib  num72..dcdafarr  qu«  fit  illa  polTelliOiudicaadt 
antiquior. Hin^:  Icripili  Bal.in  l.ordmarij.  nu.io.«*cr. 
kdiuxta  picdida  qucro.C.  dcrel  vcndic.  qii6d.iiia 
hocmiirdiclo  vtraque  paisprobeedcpoffcJib(ieifi 
vnus  probet  pnliiie»tcilcs,id  nonphocsidc  dtgnio* 
res.vci  (1  ii5 1>  digniorcSiSc  alius  probctde  an  ticfuiori 
polTcntone,  i0c  debeat  vinccre^quia  ponbrciiia 
policiPoRc^p  didOc.  licet  cauiam.SimUecU'»qu^ 
idc  tradidit  inl.iftdcprop/ricratc.coi.  vlt.Qu.ao.vcn. 

3 dc  nota.quodiJIc.Clinoni compcren.iudi.  qd  fOo 
iplb , quis probauic , fe  habuide  antiquiorem  poF- 
ftflionciu.necilU  ounchabcardcdiiliusaducrfimaB 
eam  (aieMicaturprobaBcderpoliatione.pcf  no.i 
Dv.inc.rmepoilt:i]jonc.tnli.dc  eqj.iur.mJcxco.nec 

4 mirum  profcflo-ctcmm  prol  ipla antiquiori  poBei* 
iionc  pixruini,reljpood«t  Alexun  conT.  i;,  num.  x;« 
vobi.icxccu  alia  iBis  Bmilia  in  mediu  aBcit  Nat.ia 
cord.538.tuiiq.nu.3.in  caor.;7).valdccontcadirat. 
nu.i.cu  plur.lea.v0l.3Jc in cunf.  ^<49. reddidi  alias» 
nu.  1 3 'dc  icq.vol.  4.  dc  hanc  cdclulioocm  plorimorfi 
corrobotacaiithocitacib.  Rebuf.incommcnr.adc5* 
cor.cub.de  annar.in  vlraegula^vcrf  d vincit  iSrin  qua 
quidem  rub.laic  inliftitcirca  hanc  poiTcl&oiusma* 
teriam,dc  prxeipue  mbcochdaiibus. 

5 Idiuscocluiionisea  ratio  cB.qm  antiqua  polTcino 
prxlumiccbnrinuaUfCrgoiuniorcUndelbna  effeo* 
da  cn.nifi  contrarmiD  piobeclir,vt  d.c.  licct  caufam» 
vbi  fcrihcn  Jc  pcobatio.de  iclam.pol5idae.  in  patvc. 
dc  in  S.qui  ad  mmdinas.ff.  dcacq.pollita  dixece  om« 
diad  concJuGonScimtt.in  primis.  Bait.Jird.1.  ii  d«o. 
in  pnnc.tub  nu.4.dc  in  d.Lvni.eo.nu.  8. C.vu  pol*:idc. 
B.i1d.md.Lordinanjlubnuni.  laCderetvendicex 
eo  • quod  fecundo  poTsidcns  non  pcmcrir  polioisio* 
nequarcremifi  clam  { vel  niiidocccrjt  cuiqul  primo 
polsidebat  I.fi  5nita.$.vbi  autC.iF.de  dani.in(c^.id5 
lenlac  Alex.in  conf.^i.nu.i.  vol.  idncdll  M7.au.S* 
vol.a.in  ccMil.ixo.col.j.lub  nu.8.  val.ied  itaeibeo. 
vo).2.dccdr.6.col.i.n.8.vo4.7.Bcro.inc6l.58.nu.2.ic 
in  confdi  .ou.  3.  Vol.  3.  Ri  mm.  Icndn  coni.  3 < o.  ud  ia; 
HBam.num.  ii.de  ibi  addcn.vol.2.Curi.  lumin  cooC 
ids.lacratdsunz  Trin1tstu.nu.32.dcmd.conr.163. 

* nuia.^vbidc*commuiudicitboc4co4dd.cooCpt. 

im.  14- 
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hu.t4.v0luf.Io.Pctr.FciTar.in  Praxi  Papicn.  in  vcrb. 
hodie  tcnet.nu.4.  Bcllo.in  conf  1 i.nu.4.Crot.  in  cof. 

1 io.magni6ccdoin.praetor.nu.}.Rip.  inc.  cu  cede- 
lia  Sutrina.fub  nu.15.vcrf.cx  illis  collido  ration6.4® 
caul.pof&  proprict.Soc.iun.ind.conf.14d.  num.  z6. 
vol.i.&inconf.ii8.mi.*i2.vol.2.1^att.ind.c6f  57^* 
nu.  I .Pctr.Beninr.in  dee.  42.  in  caula , qux  agebatur^ 
.IU1.4.  Alba-in  confd4.nu.20.Marc.  Angele),  inconf 
47.inqu«(lionc  vcrtcntc.nu.d.vcrf  tertius  cft  cafus ; 
quod  cU  imprcHum  inter  confcrim.diucr.hb.2.AiH. 
in  dcc.;24-agiiur  caufa.nu.8.Bcrtran.in  conf  8o.cal* 
culato  proccflii.au.  1 .vol.  i .tn  cof.  i /a.dubiratur.  nu. 

( }4.vol.2.inconfrcq.i3}.vi(bptocdrucaufx.num.;. 

eod.vol.2.idc  Natt.in  conf  51  i.faipd  alias.nu1n.20; , 
vol.  i.in  conf  6 j d.inulta  funt.nu.  14.CO.  vol.  j.  Ccph, 
in  conf  i89.nu.57.vol.2.Doc.Ocl:auia.Vulp.inc6fi. 
crim.56.brcuib.nu.5.Mb.'i . Propterca  dicebat  Bal.  in 
Lnon  igaorabit.nu.3.C.ad  exhiben.  quod  eo  ipfo,qd 
apparenme  prius  po(Tcdiirc,tua  fecunda  pofleflio  pr; 
lumatur  clandc(lina,ni  (I  probetunquod  de  ipfa  fci^c 
xim.pcr  d.c.licct  caufam : hinc  quoq;  iplcmct  aflccic. 
Bal.in  l.fppcr  longi  co!.vlt.(ubnu.io.vcrf  ilvciodu 
bitatur.C.de  prxfcr.  long  teinp.  9 0 non  apparet  de 
iullitia»  & inimlitia  mc.x  polfclTionis , (i  tertius  peius 
ponidcbar,mca  poDcnTio  prxfumaturiniulla,&  clan- 
^cftinarnec  tiic  vfucapio  per  d.c.licct  caufam.Qi^iin- 
Ctiain,idcBal.atHttnauk.ind.c.  licet  caufam  J'ub  nu. 
lo.vcrf.  item  vt  cleganter.pod  Iac.6ut.in  1. 1 .C.dc  in- 
terdidi.ilhim  nouumiqui  (e aderit  poflTidcrc  1 non  di- 
ci proprii  polfidcrcifcd  ede  quoddairc , 3c  agere.  & 
(1  percipiat  frullus.non  ob  id  heri  podedorem . quia 
aliud  cdfrudusialiud  podcillo.l.n  fur.tf.de  vthffuc.l. 
Pompon.ff.quib.mod.vfufruc.amitta.l.  fundi  Treba 
tiani.ff.de  vlufruc.lcg.&  l.fi  apcs.S.vIt.  if.  de  fur. 

tatio(vt)k  hoclocoidudattingaia)tunc  ha 
S betet  locum>quandot  non condarcr*  quod  noua  illa 
poncdioelfcriuda  ^fcd  edemus  in  dubio,  quia  tunc 
propter  antiquiorem  poddTionem  aducrlarij  illa  cc- 
Kretur.iSt  prxfumcrcturiniudai&  vitiofa.  Ac  vbicu- 

2'uc  c6daret,5c  certum  dTct,cp  noua,&  recens  podbf- 
o non  edet  iniuda,  nec  vitiofa.fcd  iuda.vcKiti  ex  iu 
flo  titulo  pcoiicnientc  ab  aduccfarioi  de  ex  fado  1 <Sc 
con  tcablu  iplius>non  debera  dici  tuc>ncc  prxfunn  in 
iuflajquonia  m eo  in  cafu  non  potcd)quis  dici,  vi,cla, 
vel  precatio  ab  aduecfariopodidcce.cum  ab  eo  ex  iu 
fta  c.iuQ.&cxcontrablulccumcclcbrato  podidcac, 
vt  in  d.c.licct  caufam,dc  in  I.  i.in  prin.  & /.  vlt.  cum 
1.  fcq.  vbi  ferib.  ff.  vti  potTIdc.ncciunc  in]ccrtis  opus 
eritconicduns.l.continuus.§.cuiu  ita, vbi  glo.  d.dc 
yccb.oblig.ita  declarat  Beto,  inconf  46.  ineauia  il- 
loiuni  de  Pedochiis.nu.j.vol.  5 • 

Amplianda  nunc  cd  primum  concludo,  ut  procc- 
dat,cti3  n aliusiqui  habet  potlaiorS , vitra  podclsio- 
^ netn  haberctttitulum,qui  vero  antiquiorem , nullus 
ei  ciTct  titulusma  nihilominus  probansdeantiquiori 

fioflcifionCiCtia  fine  tltulo'obtin^bit>diimmodocitu 
us  illius  fuerit  acquiiicuspod  antiquiore  podcfsio- 
ncin.itatcfpodit  Alcx.in  d.cof  8S.u.  U-nciTrcd  pr^* 
tnifsis  non  obdantjb.uol.  5.  morusauthoritate  Baldi 
'ita  deciditis  in  fuadifpucationeincip.  Accufatusde 
aiturbatiua.coi.ult.arg.i4^dindus.ff.dctun.dutali,&: 
quia  aliasuuts  de  facili  ftipponcrctaliquem  ,3  quo 
emcrctjdc  nngeret  io  tinilo  pofsidcrc.arg.np.  in  fimi. 
pcrlcrib.inl.cogi.C.dcpccitio.  hxrcd.  iicdicitCailr. 
^incoar.4is.uiiiSi&diligcnterexaminatis  nu.  3.5c^. 
|iol.2.ubi  plus  inquit, 9 id, quod  dicitufin  hoc  podef 
Tocio, obtinere  cum, qui  prObat  de  titulo,intelligatuc 
flante  probaiioncxqaali  in  tepore;  hmeinde fccus 
qn  unus  probacHc  antiquiori  pddeisione , quia  tunc 
no  curamusdcticulo.idi  nadiderc  Bcro.  in  conf  49. 
uUis.n.3.uol.i.ctIo.Bapt.Ferret,in  conf7.Cliriili  rto 
tninc  rcpctito.nu.3.iSc  icq.uofi.ac  Bettran.  in  d,  cioC 
} ^ i .ou.  1 s.ucif  cum  etiam, quia  uol.a.N atu cof  41  p. 


8 inprxfcntiiudicio.nu.io.aol.2.tumCtquia  illcttnti'* 
Ius  prxfuniitur  habitus  ab  iniuiloauthorc  datepof- 
feistone  antiquiori  alternis  partis, utut  Rober.  Ma- 
ran.in  praxi  ciuili<par.4.jdjil.7.nu.i9.  ucrf  quod  pro*’ 
ccdit.quam  icqiiitnrrcfcrcndo  Rol.a  Vaf.in  d.  conf . 

р. nu.36.uol.;.iAiS  adhxrcc  Dcc.ind.c.  licet  cauf  nii . 
95  .uerf  er  ida  concludo,  et  in  conf  302.  et  pro  tenui, 
col.j.poll  nu.7-uerf.ct  ifta  conclufldcm  dcicrminac 
Atllic.in  dce.j6  j.utfu.nu.4.idcm  lcnfcic,Cut.iun.  in 
d.conf  i68.fubcod.ouK3^Bcllo.ind.conf  2,nu.4.1oh 
Crot.in  conf  1 op.q.propolita.  nu.4.  et  Sue.  iun.  in.d.; 
cof  t4d:n.28.uoLt.atq:  Rcbuf  itid.iub.dcannatdiib 
ucx.  notandum  cd . ubi  etiam  ucr.  ff;q.  illud  dcclarai.. 
prxterca,  qux  in  hac  deducit  fcnt*tiani  Menoch.  in 
d.q-87nu-728.ucr.noiuis  qft  cafus,  et  feq. 

Quod  ea  etiam  corroboraturrationc.'  nam  riuilus 
p pofted  t^cquintusnilparrocinaiur,  quando  alterius 
podclsio  antiquior  dliuc  dixit  Bald.in  1.  d.ata  opera, 
num.  101.  vaf  apparet  ergo.  e.  dcijs, qui  accufnoa 
polT.cui  acccdit.idcm  Dcc.in  d.c.licct  caufam.  num. 

• p7.vctf  nil  enim.Hormano-Dctusin  l.naturalitcr.  jf.’ 
nihil  eoe, nu.46.if  de  acq.pod^Goz,id.  in  conf  86.  nu. 

, 19.  et  ita  intcliigcndiiscll  Menoch.  inq.  87-  nu  727. 
ucrf  8.cAica<us.dum  dmplioiterinquithabctem  pof- 
fcfsionC  antiquiorem  obtinere , etiam  d aductfariu^ 
iuniorc  pude/fioncm  h.nbcns  probet,  fc  antiquiorem 
titulum  habcrc.na  idud  procedit,  quando  illctiHili^ 
ab  eo  habitus  cd,  pod  illam  antiquiorem  aduerfatq 
pudcdlonS.iaxta  ea,qux  ab  co.tbi.ad  hoc  allegitur- 
toitact  videt  pode  intclligiid.quodtradidiiCurr.iun. 
in  conf  108-nu.25.vcrf  attento  maxime, du  vult  pof^ 
fcllioncm  umiotem  cum  titulo  nonede  prxfcrendi 
antiquiori  podcfllon»  abfq.ritulo,qa  podcdbr  ille  cf- 
fet  adeptus  titulum  pod  podcdionciu : nanubi  Cur- 
tius fornade  intelligtc  non  de  titulo  acquidroabipfo 
iuniori  podedbie  pod  fuatnipdufmcc  poirclUoncrn 
antiquiore  .-iducrfarijidum  ibi  allcgatad  id  Bal.in  di- 
fput.incip.accufatusdc  vi  turbatiua.cp  etenim  in  lo- 
co Bal.no  loquitur  de  titulo  acquideopod  podeisio- 
n5  liti  authons,  Icd  pod  aduerfanj  antiquiorem  pof- 
fcdionS, prout  ita  inrdligcndu  ede  Bal.ibi,  ddeni  fa- 
cit A Icx.iii  d.conl.88.1nb  nu.  12.V0I.  5.  du  fic inquir. 
Piusdien  Ril.in  difpuc.fua  i nctp.  accufatusde  vi  tur- 
■ batiua,Q7iiiintcrdidu  vti  polfidctiStObtinct  ille,  qui 
docerde  antiquiore poiredionc  fine  titulo, et  fiad- 
uerfarius  docc.ai  de  podcdlone  iuniori  cum  titulo 
pod  antiquiore  podcslior.cni.nc  etiam  Balantclligic 
Bcro.in  c6f94.vidscap.n.i  i.vcrf2.iacit.vol.;.Nac. 
in  c6l.4i9.in  prxlcnti  iudiciq.qol.vit.n,io.vcrf  huic 
arg.vol.2.acHicron.dc  Monte  in  tracl.de  finib.rcg^ 

с. 47*nu.9.<Scin  c.67-in  d.&quainplurcscx  ijs,quosirt 
ampliatione prxccdSti,&  in  limitatione  fequeri  ad- 

• duximns.in  prjmis.Rui.inc6f  5 j.inhociudido.  coli 
Vlt.liib  nu.14.voL4.de  R0I.3  Val.ind.conf9.nu.4!»> 
verf  lunilitcrnonobdat.vul.3-  vt  Se  in  liac  inadr  fen 
tetia  ipfemct . Cutt.itin.  in  d.cof  1 68.  nu.32.nc  igituc 
Curc.libimct  aduerfetur,  ita  vr  polfccxplicati . in  d. 
conf  toSquanquainn  diligcntenllius  verba  exami? 
nent , iuicllcxilie.  ibi  Curtium  opinor  de  titulo  acq* 
lito  ab  ipfo  iuniori  podedore,  pod  fuainipfiufmct 
poCTelMoneni  utfic  cuminidicxit  Crauct..  in  condi. 
25  s.cdkaciora  vifa.funt.fub  hu.22.  v^tf  ailucitcndd 

' tamcfi.vol.2.  quem  criain  ibidem  reprobat. 

Limitanda  ed, primo  loco  idlixcau]pliatio,vt  Io» 
cum  dbi  nu  Vcndicct,vbi  &ptulo,&pofTcdioncab 
vtraqi  pacte  probatis, a fecundo  porselsorcprobarcF 
i I titulus  t antiquior  pofscslioncaducirarij,£c  dciUius 
pofscsdo  efscr  magis  iudificatamam  ex  prioricatc,&' 
antiquitate  tituli  prefumitur  pofsefsioantiquior,vel 
filtcm  iudior,vt  egregie  dicit  Bal.in  d.  e.  licet  caiisL 
nu.jo.^0  l.podlnlam  fub  nu.4.  C.  defent.  & intcrlo. 
oni.iud.3c  ini.dueauc.inS.dduob.ind.tf.de  publ-ia 
(cm  aidio.acln  coni.58.quidam  cdaccutam5.v61.5. 

Ioftj)bf ^^ajcardhvai.  1,  Z z z 'ex 
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CX  Tent^tU  Tte  cle  Aret.l!i  J.qaotlc^.C  dc  rei  vidica- 
tiO.Bal.fcquMifunt  (lip.ind.  5-  nihil  communcjiii. 

1 oo.  ibid.ClMid.  M armcr.n.9 ?-ac Horman.  Dctus 
nu.4TFcMnd.c.Uccicaufarn,lub  mi>9*verl.qua(taM 
fi.ac  Socdcn.tn  d.conf.pS.col.vIt.  nu.  id.‘ 
vcrf.  j.dam. V0L4.  et  anfc  hos  ita  rcfpondit  Ancb-  in 
c6f.*’97«fficacib.na.4.&  s.adcbvt  probans  cau^m 
mftiorem  vincinactStoccnfctiuftior.atp  tiot»5to 
magnefti  molo  jc4  proprieiarccaufata.  qmaadvi 
ji  doni  cauf*  Cr  nods  pofTe&omstmultfi  prodcft  pot 
fefeio  loflificata;verba  sutaurca.Bal.ind.l.dawopC' 
rain  fi.C.dciis.qni-accuf.non  poff.idcnt  voluit  Ang. 
jn  d«l  quotiesvn  conflitodciure,&rituJo,tonctt  no 
ua  poncfsioprodeft.ga  non^ruinitclandcftina  :in- 
telligcndo>ti  modo  diximus,ut  ait  Bal.in  d.l.ordina 
rii-nti  lO.C.dcrci  uendic-dccxtcriinhancrfii  Curr. . 
Aft.al legati  in  d.cAf. i4*n. s.ucrf.  ?.mc  mooct.  in  c6C 
7». magnifice  oir.  nu.O.  ucr.  aducctatdigniiaaucftrai 
& in  000^76. fu  per  monttis.cpI.pcn.lub  nu.5*vcrf.fe* 
eunda  concl.que  refert, & fcquiturNat.in  d-cdf  649* 
IUI. i^.uol«4hocidft placuit Fulg.ind.conf.  iSH.n.s* 
Coma.in  conf.49.na.  j .laf.  in  d.$.nibil  <J6rounc . nu. 

* 7p.ucfT.id  bciicfacit,dcibidcin*omrrcs.Arcc.inconf. 
42. in  fi.acpriushU.Alcx.indsCOnTpp.  nuuA4.vol.j. 
Rni.efind.conf.s».ntt.i3.Aco!.ult.(ub nu.14  ucri. 

* & vbi  Ct  uol.4.Qbi  inquit,  ita  debere  inielhgiea.qu* 
tradMcrc  Bnrr.ind.c.llcet  caiifam.col.  amep.  nu.j6. 
ncr.oppono.qu6d  non  arditur.S:  acr.fcq-dcjHPbar. 
Soc.hi  I clam  pofsidctoinprm.in  i.not. 

polT.A  A le.in  conf  9 f . fub  nu.  1 a.vol.  ?.quib.  in  locis 

J'olncrc,ininrcrdidou!ipofsidc!»sprob.imfi  dc  pol* 
cf«lonequ5tficiinq;ianiori,dcdctimlolcgiumo,dc 
cfiicact  obiincrc  contra  non  h.tbcntunntulo,  qoS- 
uis  proba  uerit  de  anriquiori  poircfsionc.utboc  idem 
tioinir  Rubc.Alex  in  coni.4.f<^t*es  fadi.nu.  ?.vcrl.at 
piobatiir.  Marc.Angcl.1nd.conf.47  nu.d.vct.tertnis 
cafusclt  Ruin. refert,  cr  fcquitur  V.il.  md.cof. 

9 nu  4Y*ucrf.fimilitcr  n6  obft.ir.uol.  i.cr  Nicol.  Mo* 
ron.  in  trad.de  fid.trcug.cr  pacc . c. » 6 i.nu.  10.  ct  1 1 . 
eandem  pr*tcrc4litn>tarioncm  noftramauihorita* 
icftjaconilrmauu  Dcc.ind.c.liccrcauf.nu.  pp.  uerf. 
4.de  prob.m  enim  roquit  AbB.in  d.c6l.5  5 .m  j.  mcb. 
inhisciuihbus  is, qui  mcliusprobauit.prcluniiturvc 
r^poncdilTc  ,alia  verbpars  prartumciuc  pouuscccu* 
pafl*e  iemcrix|uam  poRcdiftctin  quorum  ouimu  (cn 
renriam  defetndit  Menoc.id  crjmment.rcnncn.pof- 
fcflioms.tcg.  j.q.86jm.7 ?6.&  ? »7  ver.  vndccimuscft 
cafqs,quoin  locopoftqua  hunccafuin  rarionib.con 
13  firmauiridocetctiaiu»quo  padoiflatritiilipnoriras 
pblTir  probarii  nimirum,  aut  lelbb.  vr  tdem  laibit  in 
eomnienr.de  arbiuud.cenrur.  i. mlib.2.caf48.nu.4. 
verClccundus  cft  cafus,aiu  confclfionc  aducrfarii;cx 
glo-in  c.duob.in  ver.  fi  non  apparet,  dc  referipr. 

* quam*  omncsibipcqbaucrunr,  dcinpropolicpno* 
Aro  Ftanc  de  Marchisandcc.  i 1 49.  incip.  quxnrur , 
quando  in  fine.  pnm.  par.<um  alus  ad  id  acidis  ab 
eo.MenocK.dnu.777.cum  hxc  confefiiofolum  hic 
tUuilum  confirmer,  non  aiucm  inducat.  • 
Secundocanqcm  ampliationem  limito, vtn6 pro 
i4eedai,vbiagiturfcaurapoirdroni,Apcmoruliiuul: 
nS  tunc  obtinebit  ille;qui  fuit  poficilot  cu  titulo,  dtli 
adocr^rius  habuiflet  antiquiorem  pofleirioKem » ct* 

1 $ cnimtvbi  agitor  caufa  poaefloni , dc  petitorii  itinui, 
(fine  fi  vnus  ex  litigannb.probcc  mcliosde  pofTcillo- 
rtc.dc  alter  mdiusoe  dominio,vcl  quali  dominiOiVt 
qatitulG  habcat^Uciudex  pponun€iare,fopervtroq; 
ift  ltquct:dc in  poficifonoi  quidem  pronunciabit pro 
illoqui  melius  probauttdepofleinonc.qui  pronun* 
ciattonC  foucrc  dd>ct,vt  fciri  poftit*  vter  ad  expenfas 
tcnc7t  !.viiq;.Cderci  vcndic.inpciiiociovcroiudcx 
prominciabkt  pro  illo , qui  pcobauic  dc  dominto,vol 
qu.t(i  dcdudoiniudiciu;  tdc  iHe.qui  obtimitt  in  pe* 
ticotio  aon  tcuctuxrclhtucic  poflcfiionem  lUi  1 qm 


obtinuit  in  pofleObtio,  qoii  <3bfiarttexceptio,dcli> 
facis,qa  petis,^rcftituturuscs,l.dolo  facit.  ff.decj(<' 
cep.do.iia  dixit  Cpn  in  l.inccrti.ina.q.nu.i.Cdein* 
lerdicdc  lo.And.acctttcriin  c.paftora  Us.de  caa.pof. 
d proprie,  fic  ob  hanc  ratioq^  m conlultus  rerpoodie 
’ Alex. in  coof.76.in  c2,  dliteintermag.  AlbcticQde 
Mtnfred.nu.  1 i.6c  plunb.leq.vol.x.  d in  conr.45.  vi<‘ 
fa fadi  narratione. pa  ror.Vul.  3.  d perca , qux  dixit 
cxprcfse  lo.  And.in  addi.ad  Spcc.in  ijr.de  cau.pof.d 
propiic.Snuc  videndmii.infi.addtt.dquxiradntut 
a Bart.d  Bal.in  d.l.liue  afir.  f.Ci  dtiob.  (F.  dc  publicia. 
d ex  aii|s  complurib.  qux  iifdeoi  in  locis  adducit. 

Tertio  eandem  rcfiringo,vc  non  habeat  locum  In 

i6beneficialtbus,inquihiisfantiquiorpo(rcllio  fine  ti 
tulon6pferTurilltiunioritimlatX;licdeterminatutn . 
hiifle  in  SenamSubalpinoreftis  cft  loaiplettirmius 
Orafch.indec.5T.nn.4.poftBut.inctn  c3.col.t6.fub 
nu.76.de  cau.pof.d  propric.d  in  c.in  liter.col.6.  ver. 
d ide  pt1ro.lUbnu.24.fi.  da  rcft.fpoi.  idem  fentire  vi- 
fuscft  Fcrrct.in  cflf.7nu.!.quib.acccdirMenoc.ind.- 
q.97.n.730.uer.declaraf  pnmo,d  Ibid.rbncidfulcifr 

C^arr6  ipfamctamplianodcci  aratur, vtn6  proce 

17  dat, cum  probaretur  fdc  bona  fideiunioriipollciro’* 
ris  a liega  ndo,d  probando  cau  fas  i uftas,  d vetifimb 
lcsignoranrix,qu6d  fciltcct  ignorarer  tempore  acq* 
fitionisabum  antiquius  pofTedinciquz  quidCignon 
ria  ruc  ab  co  probanda  eft , cumprxfiim^io  luris  fic 
contra  cG.ncdniftocafuftarcturiuramentodiccntii 
reignoralTe,rcfte.gl.’inc.propo{uifti.8i.dift.  ac  Inno, 
in  c.2.vbi  fcrib.de  conftir.  Abb.  in  c.paftoralis.  dibi 
Dod.de  exceptd  ad  idem  icfpenfumcft  i Rom.in 
COnf48l.prarient.5duhirarionisaniCuluS.in  fi.  iBQO* 
rantiacnim  debet  eilc  probabilis, d verilimilis^dita 
determinauere  Dorn.Rot.in  dcc.  19.  aliis  444.exrra 
rotam  pctcbatur.col.t.iub  nu.  3 d 4>de  jol.et  conro. 
in  nuii.et  lic  in  cafu  noftrorclpondit  Crau.  ind.  c6( 

r.  x39.col.pen.rubnu.X2.vcrfidc6mefius.voL2.vbtttl 
fupradidam  primam  ampliationem  dcclarauic,ct 
cxplicauit.relatam  Dod.decif.qu;  voItKram,qu6d 
policlfio  tumor, cti3  titulata  n«^n  pfcrarur  anriquiod 
iinc  tituloi^arqiobid  prxliimaturvitiofa,ctc!andc* 
ftioa  refpedu  antiquioris  poflelUonis  alrcruis  * 

18  Secundo ampliaturconcIpHo,  vt  veraficeiilf  fi 
probationesellcm  ab  vtraq^  parte  pares:  nam  ct  hoq 
calu  praeferendus  erit,  ct  obtinebit , qui  deantiouion 
poftefrioncprobabit.vtdixcrcCur.iun.ind.c5l! 
nu.72.ct  Bcllo.inconf  n.nu.4.  moticx  Bart.ind.l  fi 
duo.fi.  vii  polTidc. 

Tertioampliabisconclufionem.vrcriamrufticUC 

1 9 probate  poftcirionem  tcftc  priorem  vno  momentb. 
ita  eleganter doca  Bal.in  l.ab  hoftib.S.  fcd  (Impii 
dfcr.col.2.rubnu.!vcrl*.inea.g)o.ibi,cf  plus.tf.quib. 
cx  cau.maio.  quo  in  loco  dilpurSs,an  adicdioifta»cr 
ptus.aliqaid  operetur  concludit, co  m cafu  iilS  opert 

aori , qfi  tncmpbmomcmptcmporisfacctetpuaiece 
probanonem.vr  in  quxftioncdc  pundotin  l.Arcthu 
fa.fi.dcfta4iom^ininterdidovn  poftidctis,vrprx* 
ualcar  antiquior  poficflor.ct  in  d.c.  licci  caafiim  • <le 

21  probat.jVAd^  fi  aliqui  rcftes  dcponantdcpoflcisio*  . 
nedccS^annor.ei plus.iftt  proptctlllam  didionen}» 
et  plus.dictMiiut  probare  antTquiOfcm,  er  ptrlacndi 
fimt.qi  etiam  exeo  confirmatur,  qm  vMcun<{;paria 

22  funtt  probationum  momenta  » vnftaliqoidadditd 
vni  parti  facit  alterum  alien  pu.i!cre,vridcmmet  iit* 
qt  Bal.in  I.  fi  duo  patroni  p gl.  ibi.fi.dciurcm.etine,.- 
i./.fiduo.m  verl.ctvnus.depacerenea.eteiDsvioIa, 
icducitur.n.tOc  paritas  ad  imparttatcm , per  aliquod 
additum  adairerft  extremum, vrnot.ait  JoAlona.in 
c.duob.de  refaipt.  m d.qucm  refaunt , ct  Icquuntuf 
Barb.inconf.2v.c!cmentirstma  Dcum.cof.  7.  voi4. 
ctNatt.in  d,cdf.>72.n.i  7vbi  Du.?.cr  ip.rclatx  fentd 
ticBal.acccditi4>ut,ct  facit Soc.fcn.in  d.cdf.  )4.fob 
nu.tp.v0l.4ct  laMn  l.i.col.2.n.$.vcrf.addc,  c)dpro 

uu 


De  prcbatioftibi ' * 

jA*  rei^i3.fF.roi.nnat6c  in  l.nd  hoc  coi, $^po(bii $<in 
' «.lim.C.vndc logit.vbinonnitlHs  hoccofittnat.  cid6' 
Baidido^lhna:  fc  fubiaipnt  AlC.  in  i.ha*cadioc.yer. 
quia  rationc.flF.de  verb.li!Vi..diccnsru(Kcct;Cct 
incertii  U^orc  p6flcflfionc  v/us  yideatur^dt  cic  eo. 
adiicrCarium  iiipcrrt.Jc  ibidem  Rcbuf.poft  verf.y-ibij 
qnod  litnirat.Dt^.  ^ampliatio ex  eo  et  conobora- 
ijiwr-nain  vbi  Visf  cftan  priotitate,  &poftcriomatetg 
potis, non  mododics,vcrum.cr  horacft  in  cofldera* 
lioncjVt  obtcruauit  gl.  in  i.  ex  pluribus  in  vt;r,  ex  vlii. 
flvdcr61.Ba]d.inl.dcrcbus.C.dedon.anr.  nup.de  in  I. 
244rnpcraror.la  prtma.fEdc)fta.hom"i.adid£  fin  colla* 
fionobcnciicijfiAa  duobus  eodd  dic , pncfcrtnrillc 
qui  in  hora  prxccdiorefte  gl.in  c.duobus.in  vei.ii  no 
• apparcatdc  refferip.  in  d.in  c.fi  a icde.in  vcr.necappa 
rcat.dcprabcn. in  6. cum  nonnullis ali;s:adid addu* 
^lis.ibcodcmNar.inid.connjjS.nu.^^y,  vol.j.  • 
Quarto  amplianda  cft,vttmriquiori  poflcinonc  ^ 
ba  ta  obti  neatur  ia^oc  vtrpoffidctis  i nterdiSo  n6 
% 5 lumf  cor^raliu  reipe^u , fcd  etiam  incorporalium 
ex co.^uod  n6 Tolum  in  rebus corpor.il|bus  .fcd etiS 
idiaiurlbust  incorporalibus  qua/i  poTTcliio  clSdeftina 
ron  attcndacuril-t.C.dc  fer.de  aq^l. ii  qubdiuiurno. 
fKii  fcrui.vcndi.5t  I.i.in  firuft.dcaqii.plu.atccn.  tcRc' 
cnam  glo.in  c.cum  ccclcfia  Suttina>fupcr ver.  trium, . 
Epifcoporum.dc  cati.pof.flc  proprie.  5c.in  hanc  rcfpS 
fiun  ertiententi-tm  aNat.in  conf.fl4p.  hu.i^.vcr.  Icd 
quid  plura?volumi'4. 

, Quinto  ainpiio,vt  coclufio  vera  0t  adco,vt  mini- 
§7'mc  fit  labortndii,anfralis  pofieffio  fit  iufta,  an  iniu-. . 
ilaifcu  yitiofa;qnoniainduniodoiirprlpt>^authoc 
no  poflldcat  vi,'cia,vel  prccariOiab.adoafariOthm^ 
pofleOio  cft  t inrcrdiclo  vti  pofndctisapta.ct  Itilbcics 
vt  l.i.vbifcrib.C.  vtipoipdc.0crt(porifumcrti  Bo- 
xp.in  conf/xo.  viGsmcdilrycntcr'confidcr4ti.s.  nu.  rj. 
vol.  I .&  in  conf.7f.1n  pxxfchti  eSufa.  in  princ*.flt  nu. 
]6.vol.;.Tbi  ait^jid-coliigi  ex  no. ab  Abb.  ih  clcu  ec- 
teiefia  Sutrina, c61.'6.dccau.pof.  flt  ,ppric.  fle  in  dx.ip. 
liccccaufam.poil  Ant.d  But.ibi,ac&ir.ind.l.fidao. 
in  prin.fhvti  pp0klc.id2Bcr6.in  conf.  y j.  ftahrcthc- 
mattf.nu.r.  vol,.?.  vnde  ipfcmcr  Bcr.  refpondit  in-Cof. 
loxtquatuor  funt  dubia.nuif  ?.vol.  i lunccflb icgulll 
>^cram,  fle  mfallibilfl,  in  m.itcria  poflcifodlrctinCdi*, 
quod  etiam  ilicqui iniUOe  pibOidet  • debet  obtincrc> 

, -^elummodono  pofiidcar.Vi  clam, vel  precatio,  ab.ad* 
ocjfario.nam  G clamivi,vdprcearip  poilidcorfo  po^ 
?tcft  in  Ime interdidp obtinere,  vtcfl.tcx.  ih  d.l.i.|in 
prin.flt  in  G.cuin  l.icqu.if.vti  poOidC.&d.c,iicctcau* 
dam.flt  in  conf49.ad  cognition&vcruaiis.n.?.  vol.?. 

. • bandetn  ephehinonem  prxeipUe  vero  prima  am- 
p1  iatione.primo  declara  bis , fle  inccll  iges  yt  pecdat 
«S  dummodPanriquior  pofTeirpraUegettin  adis>quQd  ' 
'aduerfarius  poOidcr^cIS  remedii  poObfllonisiucip- 
-lius:fccus  j GGniplicitcr-articuIarct,  vel  allegaret ad- 
ucrfariumclam  poisidece , nec  adderet  rclpcdu  pof* 
icisionis:uam  uincintclligcrcnirtcfpcdn  proptieta* 
ds,dc  non  pPflcfsionis.iox.l.G  r2  aliqnlff.dc  acq-ppf. 

. Yndeobeindet  ille , qtu  haberer  iuniore  poiT^iphe 
.£um  titulocontracfi,qtu'  fifiipiieitcr  deduxiflet  ami* 
iquiorc  poi!c/sinhc.ha:c  cftiingiiiatis,flc  Ittcrisaureis 
Kribenda  dedf  Bart.in  l.G  de  co.§.vit.nu.?.if.dc  acq. 
^is.quaibmmbconicndanUbiddo.  ab  inio.llom. 
'Caiir.flc  illam  ma.xima  obfcruatipncdignamdic&t . 
a piodcclaranpac,fltlimifatioriu.d.c4icct causi,  pne 
ceteris  verodixu.idqm  Imo-ibi-lOndctiSfummonp- 
, tandu  dic  pro  rccoiiciliarionci^ttiqucad  ea , q tra  • 

, . <lidit.ind,l.V.C.co,  vtipoftid aiam  inihislifrcuinvi- 
‘ 'detur  Ijbimcraducrfati.Bart.  qih  In  altera  cani  vult, 

. fiduopariterprobciudb-ppfldsibnc^licxdcdomi 
iiio,obtinear  prdbixns  die  doipinio, in  alia  vult, ^ ob* 

' tineat  ^>!wnsdcantiquiori  poflcisfoncjlibcraltcr  p-  . 
bet  dom  ini  u/ixh  cni  in  Imo^d  cbet  ad  coocordi3;adda 
it  Bar.compdo,quo(Udutn  dlin  htMjpRmaUniita- 


Cphci.  Mcxax.' 

tione, cande  Bart.dodr.  fet^uuntut  etiam  in  d. 
Cut»3.rth.?.ac  A Icx.rui^.candcin  extollit  idc  Alex. ' 
in  d.conf*i  io.nu.4.voI.i.jn  coni;8r.lcdo,5cdifculi^ 
lojiu,  I z;vcr.vndc  dato-vqht.in  d.car8fl.nu.  1 2,  ucd  * , 
Sivt&  fliciuntSoc.lcn,rnbonf.z66..in  ea.  quxvcttir.  ^ 

* co).6.nu..t6.ucrfvndcdiciinus.vol.2.B3rr.*o2sfcqut 
attcOaturSociun.in  d.  conf  146.  nu.ap.5c  >6:  vol,u 

- d.c.  licet  eam . iub  nu.p.vcriiadiKtte|l+>ac:bi, 
Dcc.nu.p'^.’v.cif.&  ltipradida.Gurt.iun.in  d. c6f.ji68. " 
nn.?a.&'Hr>rniannpd.Dct.irtd.S.niUil  cAc  nimi.+d.  - 
laf  pulchrevin  conf.tffpcdatifsiuifdomiiic  l^icoli-* 
pa|.Vol.z.Idb  nu.2.val.vd  fle  a.vol,i  .Idpu.c  perpetho 
cflernouitcncndil  ob  praxim  i aitClauil.Matmcr:! 
ibid.nu.p?dn  fi.a,c|p.Grot. in  d.tof  lop.ntj.  2.  cinliio^ 

* Barr.dodr.omncs'c6it«ifcqui,rcftis dl  Rofa  Va hin' 
d.conf.p.iiu.  14  verl^J^Idicimt.voi.j.  cande  fingiilarS 
vocant  M aran.in  d-praxi  dui.par.4.«lili;7.nu.ip.  ucr.' 
verum  in  iftocafu,cr liciii  Gogularifiipi^  tene  menu 
in  pnxi,  quandoaduciifarius  tiros , qui  haber  piniom 
ppflclsioncm.nbat  tit^um,q)  articuletis.  9 ipfc.pof- 
Gdctcla  rcfpcttw  tuv.poflcfsionis;flc  ita  obrinebis,ar- 

ai.l.i.in  G.curn  ibi  not.pcrgl.iSc  Barhff.vti  pplsid.fle 
cnc  |lergiae:SaI.ii)d!lvyoic.C.co.Utipofsid'.  ita  ad 
verbum  diiir  Aret.in  d Sq1radrupli.nn49.in  G.  uctC 
fed  ipfe  idc  Bar.InO.iit.dqad.acCarp.iP  tradF.cautd. 
c^ut.;?c  * dnciiKin  caUfa  interdidi,  per  tot.  ad  idexc- 
^>opfum^,dV'd h|af.ind.c5f4Tp.col.vlr.mi.S.fl(  paiol. 
z.nflcaKcujie.incof  s i.Dcu  inuocer.n  2^.  qinb.fcfub' 
Grtipiic  idchri-Rcbufin  coment  jU  concordia.iit  riib. 
deannahreg.uhuucrf.  pota  nd 1)10(0«  Gerre,  in  d.coGK 
r4?mn- 1 psverf.nd  i^itur.vol.x.  Hicron,  de  Monte  in 
d.ttadjek  Unib.reg.d-c.47jinu.8.i)crr.6i^Gar,ctcmr . 

Amplhrur  hac  lifrvitafiO'  ''t  Pfpccd^f  folum 

iniiitcrdidtatc^fiicnd5Epo(Icftioni.s,  iedetin reme^ 
zpdio  tfccupcrandx,  ia.qupjetproban$antiquiorcm 
pOtlcfsionetti^Jci  deducere, q»aducrfatius clam  pof- 
Gdetrclp.edu  poilc4iooi^iu.xt.fcmci)- A Icx.in  cpnC 
iiS.in-caufa,&  lite  vertente  inter  Anrxolu.  lub  nu/ 
2.vcrllifcmrpfpondcd.uol.i.ind.cpnf.45.col.  2.  nu. 
S.vcr.fatcor.vol.  j'.flc  in  conl.Sptcxccii€ntiGinG..CpJ^ 
pcn.nu.p.yctfHrem  rcfpqi^eOvYipl.  ff,  t^etn  fcqnunE 
Curr.  iqn.in  eo  nf  x -,'l  ice  r per  cclebc  trimos,  coi,'  pen . 
fub  mi.i  q.vcrf  ia«Sc  vloaiklofundaitjcntum  .Tatif^ 
incpnKi.viGtfadin.'vrratto.nc.coL2.7.nu-i67.Vafq- 
buaftanob.vol.t.&  inconi!i2.in  iGo-iudiciopol^Gi 
foriOiCoJ^a-.mi.p.vcrf.tanjcniHudccrtfi  dl.  vol.  4..& 
laf  in  conf.S  x.quatUotpriircip.ilcs  obicdiones . col. 
i.fiib  mi.i.vcifpropiercactimdommusRaro.  vol.;?. 
arg.I>Gancii.ad  G.prio.O.pro  tbo.qqi  pcspcrnroucnc 
ex  tclata'Bar.dodr.in  d!Ulrdeco.S.vir.n.4.ff.  de  acq< 
pols.proutex  ea  2tpctmoti.'fuhr«vflc  rahocc.t(i!cam 
•procedere  tr.ididcre.Soc.len.ih  I aerii  .quc.nobts.q  .7. 
Ihb  mi|56.ucrlinotabis  tamcn.ftFdcacq.polf.  Ruin.  in 
conf  49-G  prpbatfi  f0.c61.ulr.mf  i.j,uerll  fed  ubi  «il 
tiol.4.Dc'c.in  conf.57.protcnHl.c'6l.uIt.nu.fl.ucrf  fle, 
‘iftaopinio.Ncuiz.in-conf.dS.pcus  noftcr.n.i6.  fle  ict 
conf79.  tifdiabunr  red  i.  nu.  i 2.  ubi  plutes  (xmcoldcs 
allegat  Bero. conf  ys. in  cfl  fpolif  nu,.t Ructf.dl  cciS 
a.nin)aduencndum.uol.t.in  conf fld.  in  caiH'.rcOitut. 
Im.?  I .U0U3  .flfin  epuffl  1 .io  pr.efcnti  cauCmi.  1 7.  eo. 
Q0I.7SC  R9I4  Val.inccmffl.uifis.&diligcntcrcon’ 
lideratts.nu.  i>.u.ol.?.flc  in  conf  32.kcol6.nu.'i2.uol.' 
' 4.iucctaliosibi  referens htem  fcniicnt2.Ca;pi>.in  cof. 

, 2S9.fpcd.dom.Franc.nu.21.inG.uoI4.  idemuoluiti 
JNatc.inconf.j(58.qua;dani  multcr.riu,?.uerf.cor.Gt- 
r ‘'ibatur  prxmi(Ia.uol'.2.1oi.'Ci'ot..in  cpnl.75.  incaula' 
’ . vcucntc.nh.8,.ucrfpra;tcrea,flc  fecqndo'. 

90  Contraria  tanici^tbuic fentcntiaucrior  qidecucCx 
* co,qu6d*(^itcrab  mnnilHis  eli.tcccpiam,rcmedk:c- 
3 1 cuperandas  dari  coptra^ituloi,^  b^^naGde poisideq 
terita  uria^nwqtcdixcrejurisJ^pntiGchintcrpreuis.m 
c.lxpe,flc  in  e.  eu  ad  te'dc.clv  rctttr.-lp6U  vt  id  i cu  odh 
* ^iCpn^tie.rcilctKceptua^ryit  IptlcmctAlcauc^ 
lofc^Vi Zz  ? ptvih  * • 
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9i.in<:5,&  litciiMcjt  UcobcoI.vl.nu6.  vcr.jJrcrcwa 
vt>l.S)&  in  cdnjfieq.col.2.ou.8.vcr.irtfupjco8c  «nl.rt/ 
qucnobis-cof.j.num.s.vbiinfi.dicit.quodira  vidit 
coutrat  Bar  gui  aliter  icnfinp^aclicari.quam  rc/irt,& 
fcquitar  Dcc.»n'Conf.57.dmgcntcr,,coL§.in  fi-liib  n. 
5.vcrr«ainquod‘imo.^inconr.23d.in  caularcitcrc* 
di.col  v1t.&  quod.ifiud  reincdiu  dciurcbiKra titulo 
poffidcntc.rdpondit JELol.aVal  inconC50tiii hpc  rc 
mcdio.fubn.n.vcr.z.rcfpondctur.vbl.i.vbi  IcxCca- 
tos  idtaiemcs  accuinulat.ic  dc  ri^agjis  • ^oi  «dentia 
Doc.tcftatur.v  t vj.dcre  cil  apud  cuod2,  & hauccotra 
riain  opipion€  cCfc  i piam  vcritatcf  i & comuncubiq» 
locoru  tcftatur  lo.dc  AinicisconnpS.niaghrfke  do 
^incauditor.circa  fi.ubi  pluribus  cacorrc^orar.  lin* 
dedixit  Giaud.a  Scifd.id  d.l.rcm,  qus  nobis  >>  qi  iHa 
limitacioi  quod  deducaruraducrrarium  dapolTidC'* 
rcrcfpcdu  poflcnionis,noproccdir.^u6niam  *cotn- 
inuuis  cB  in  contrarium  qua;c(V,quod  intentans  tale 
remediumingn  artiatur  ad  probandui  nifj  antiquio' 
rem  poffcflibncin:  tdlc  Lap.allcg  a j;  idem  tradidit 
Aifli'il.in  i.lilxconfti.rcgniiriconfti.circauiolcotfa’ 
ru.n1u.29.in  fi.ubi  dicit  iUacflcucrjin  opinionem^  6c 
niirtit  ira  '♦rnOniniterDra^lirar  ,dcqOod  ublla  ih  iu‘ 
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quod  ita  *c6munitcrpradicat 
dicando  non  cd  icccdcndum.candcm pluribus com 
iitmat  Pct-Bcnintco.indcci.rt3  ^-dubitatum  fuit,  feri 
per  lot.cui  ctiaip  opiniomVeiUbraipfit  Menoeb.  in 
commcn.recupcr.poflT.rcmcd.i.nu  i^H-ucrf.  & hanc 
. declaraiionc.q.t2.vbi  ait  Alc.in  d.cor.89.  n.p.uol.t. 
nobeue  Icutirctcu  d.l.fi  dc  co.§. vlr.&  ibi  Baninielle 
xitlii  icm-rccu  pcrandc.ciulcic  fuit  liiU  ipleinct  Mc> 
noc.in  d.cbincnt.rccup.pofrcmcd.i  s.q.t  3.0.82.  ver, 
accedit  prxtcrca.ac ibtd.q. 3 i.n-40j.  liinit.  1 ..eu  plur. 
uUnieri.\fcq..vbi  cotraria  huic  opinione  p)u.doitc,vt 
adblct.iin  pugnatjibicj;  cuta  hoc  coguandu  iclir-qt. 

-Cjetcruqi  prioiCmTAJcx.opinioiici«  tuetur. Rub. 
dilcx.m  d.eOul.4-col.pct).n.jL2.&  Jtq.vvr.  item  dico. 
Vbi  inquit.quod  licet  io.de  A mic.io  d-co*>f-9i^\ycl‘ff 
ptadi^amUeciljonc  Bart.in  d.l.lideco./.vloprocc- 
dc»e  tantum  in  tmctdiclo  vh  poifuictis.tn  ionge  ma- 
gis debere  habere  locu  in 'xemcdiu  iccupcrancfc,cx 
eo  quod  facibus  fuc.cumbit  habcQS  fitulum  in  mter 
^tjiclo  v<i  polfidct.is,qua=in  rctnc.c.tcintcgrada.3.  q.  i. 
quia  vbi  quis^pbat.di^antiquiori  potteltjqnc.dc  .iduet 
lanus  probat  ae  ututo,nonu3bdaf  exceptio  tituli , vt 
ptgbafur  in  d.c.ljcctc5m.dv*  prol^atio.ftcrgo  in  inter 
dit\o  vxi  poiUdciiStVbiqtmiacibus  obtinetrrequirit 
quoduges  deducat  declandeUina  poflciTioncipnuS 
aduerfauKiuud  fortiuidiccdum  cBin  remedio rccu- 
pcrand£A’bi  adhuc  non  vr^quod  iil  bene  claxmi),  an 
di^um  remedium  uuur  contra  tuulo  poiTidcntem. 
Hinc  vnicutq; datur  incclligiquam  varius  Ht  hicarf 
ticuPob.variasltcrpm  opiniones,  vi  nofacilc  ftatui 
polUt.vt  inqt  Lucan?,fc  iudice  quilq  tuet, que  refert 
Cm.lcnan  cOfU.  t -lub  n.  t.S-ventaplo  iecundu  palsu. 
Mibi  <ctt.d»yLqi  fentig  ingcuucapcna.Bar.mesclafa 
ajiaict  4dx  t'4nih  in  imerdi^p  retinenda  loquitur. 

1 3 ■ tanra^  Icribcntium  dilfcnlionc aliqua 

x^iCToUqftiifStdicedumcllvqjijod  i^t  (equi  volo  mus 
eam  gpxntpnai)  Dbch>nuiv,  qui  volucre»  remedium 
rc^iupefand^  pbdeiliotmnon  dari  contri>bonc  fidei 
podcilpjietuhabchtcin  titulu  d non  viciolbauthorci 
piput  renere  videntur  aut-bpres,  in  ampliatione  ad 
liiVifatione, 'relati,  &tunc  pipecditprioropinibiqd 
iciliccijvt  tp.oiiatus.obciDcrr  pcirirideduccndu,&!al- 
Uigau.du  cibquod  noqufpoti'cdoi^iIidct,vi.cla,vci 
piecjtio.ixipcctu  anriqbtispoiipB^is!  n Vcroci  pia- 
' cuym  adiutcerc  fcnrcniiai.quar.inagis-* communiter 
vidvmiciic  reccptat  quod  di^um  remedium  detur 
etiimcontta  bouxiidci  pqBcirorcrnvdc  habente  ritu 
. lmu,d  non  viwofonpnc  vcriopcUct  poUerior opinio: 
nec  clTaocccnarii^lJud  dcduc<ic,tiillantiq  pollcf? 
Jlpucm-cefpCvfu  a^nnS,5crtccnic  refpcdlu  conucii» 
^ qjiouos  ihha  4^  Vabo  ipobum»fic  cbcjliat  hic^c 
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pugnantiatn.Gab.injfiiIscom>T)un.concI.lib.5;tii4l(t  • 
rcli|t.fpol.concl.y:nu.7?.vcrf.  declarat  hanc  opinio* 
nem  authoritate  eam  corrobora ns-Ioa.  dc  Amic.  in 
'd.conf.p^.circa  h.fubiun  :Ss,quod  licctca  improbet 
Rub.  Aldt.ind.conf.+fqb  nu.i  2.&fcq.vt  mpdo  tms 
diximus,  taiplcnic-opinap  in  hoc  tiiiinnaliloqui . . 

IVnimaducrti  ego  nouiiinmciDtani  hanc  ihterpre 
tum  cpptroucrfianiih  hoc  articuloi  ab  I Ilias  ibidem >.1  , 
-atciculi  dccifionc.iorS  pcndtfrc,  an  fci|icct  remedim 
;4td.c.rclntCgranda.3.q.i.poHitiotcntflri  contra  utui. 
lo,&  bona  fidcpolVidchtc.ad  que  res  fine  vitio  perue 
niwn quo  quidem  ta  vari j>&  ta  interfe  dilTimilt»  fiic  • 
re orhnesmris interpretes  , vrqu3(cquamur  opinio-’- 
n&tquam  fUgiamus  non  ita  facile  dijudicarcquilquS. 
ppilit.'cumab  vtraq,  parte  Doclorps » Se  authoritate,  ‘ 
& numero  feri  pares  pugnent;  quos  lon^^fetic  pras- . 
exteris  tccenfcnrOif.aui.Caehcr.indcc.93.anciomi. 

15  j7.pcrtot.&Iac.Menoc.ind.comcnt.rccup.  pof». 
rc.mcd.  1 s.c.\dhq.  1 3 -a  hu,8o.  ver  f fcxrusdl  caliis,  vlq; 
adnu,9'4.vtibi  per  cos.  Adhanc airtcm  coponcnda 
lirem  dusartieeuntur  rnfipnes . Prior  cll  forte  opin»^ 
Ba«t.in  d.l.itc(n,q  nobis.uu.2.ff.dc  acqrppric  aliotu» 
q cum  fcquuntur,qui  rcnucrcrcmcdium-d-  e.  rcintcj 
granda.nodari contra  «ifcbonafidt.Scfinc  vitio  pol* 
fidentem  in  tertis  non  fubic^lirft;Cd'clia:int6poriU- 
buSjCfic  fcquend.’!,  tanquam  magis,  iommuncjn  fccii 
duin-Lcgiltas:a{iprum  aut  .hplc  conrrati5,intfuiis'cq. 
clefia;  vttmaysaCanoniftjB  receptant,  arg.  e otUmi 
qux^notaptura  laf.iql.apemflimi.uu.s-in  iiC.dciu- 
dic. pofterior  cft , qux  mihi  rna^isirridet » 10  ejua  fic 
diftingutiur',"opioiGnem4.afiirmatiuam»ncnnpctc* 
9icd.djcjcihtcgr.irrda,  contra  mularum  boaxfi- 
dci  pojii^orem j ad  qiic  res  line  vitio  pcmenir.intcn- 
.tati  petfligproccderc.»  qn  .1  geretur  contra ritulo  pofli- 
denrem»habemcin  titulil  ab  ba,  qui  nullo  tutulo  pof- 
fiflcbui » rieg.itiua  vero  hujcTepugnantcmbptnibn^» 
Bimirum.d.tentcdiuni.c.TCinttgranda,i^ofi  jlari  con- 
ira  titulo, ■bona..fidc<&  ilnc  Vinorci  polsidcntcm, lo- 
cum habere, qn  ageretur  contp  pofeidcntcmtid  ti- 
tulo,qui  habebar  eaufain  ab  eo, qui  etiam  titulo  pof* 
fidebat,  hxcc.ficlcgansdiftin^io.Crotiin  coni.  47* 
vifa,&  1natuti.conlidctata.nu.20i  vetf.  2.  principau- 
renie  plcninsincor]f.7S.in  caul^vcnentc  inter  filios 
nu,p.&  fcq.vcrf.3-r6lpondctur;qua:quidcdilhodfo 
coinprpb^mi  ex  didis Bart.dc  aliorum  in  d.l.rc,  quas 
oobis,dc  c3 referti aC fequitur idetn  Cach.in d dccifi 
9frttu.6.vctf.quid  tenendurtt^qnem  vidcas,qm  in  pul 
cherotno  cafu  hxcota  referr  jn  priofi  ergo  iftius  dt- 
ftmdioniscafu  procedit, corG.opiiiib,quifen(crcth 
reinediO  rccupcradx.probantcanciquiore  poflelsio* 
nCdcbe(cdcduccre,9aducrlatiu5clapQfsidct  rclpe:> 
du  poflclbionisiin  poflcciod-vcrblocu habebit  alia : 
opmiOi'q>.r,in*mcdiouccuper4nda:,n6  fit  dcducendu 
aducrianuinclam  pofsfdcrcrclpedupolfcfsibnjs. 

bubli  rmtatur  cade  Bar.dcc.Vt  hxc  antiquioris  pof 
fcfloristepllcarib  ndopiuilcc  ipfi  eo  cafu,  quoaduet , 
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dominio, guia.iila.,pbatlo prompta  habet fecu  anue 
xamiuperius  traditam  cxccptibnS  , dolo  facis,  quia. 
petiStquod  ttatim  rcftitnturusc^.  d.  j. 'dolo  facis,  qux 


licet  o6iapbflcflbijo'rccupet3^i?,y  t noiifli  l.inccrt» 
pdc^intcrdic.&  per  Dyn.in  c.qui  hd  agendii;  de  prp 
iur.in 6.ita egregie Bar.dodfitra limitat  Ang.  in  d.i>  •> 
fi  dc  co.^.vlr.fub  finemiverf  porcsctiam  dicere . 

, Ptopterc.1  cadeimlcdacatib  Iccundb  intclfigCda 
^ 6cft.vt  luiHciatf  arhcitlari,q».pbirc(fibiuniot.fit  clartt 
UdUna.eQ  quodixi  mUs  mo^icc  ncccfic  fit  ca)tb  and 
1 qcuipoficflbropbatiivtcocfudut  Ang.  Imo.&  Ale.\ 
r ind.l.n  dcco.^.vlt.dcidi  Alc.ind-conf.  i ;S.  fub  no. 
37  2.irol  r.cx  co.quod  qoaudopatet  ppirefliotautigor, 
lunciuhior,  vtpauloante  tradidimus,  pixfiirainit 
cflccUnde^na  ,9t  ptxtcrauthoccsfupra  citatos ica 
■ ^ . . . • ' ^ cba* 
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De  probationib.  ‘ ’ 

ifonclucIitS6c.fcn.in  l.rcm.qoznobis.in  4-q.cir.ft.(F. 
4c  acq  pof.cum  Crgo  pnefamamr  junior  poWsiocf- 
fc  claadcftin3>non  cft  opus , qnbd  hoc  aliter  pnibcf ; 
'l8s)oia  pradumpcio  transfert  tonus  probandi  m aducr- 
uriiim.l.(iuepoflidecis.C.dcprOb.  1.  generaliter,  tf.  (i 
petitum. ffde  hdCicom.libcna  ratione  ergo  huius  ^ 
fiunptionis , quz  rcfult.u  in  faucrreni  probannS  .inii- 
quloicmpoOci]ioncmil'at»diciturcffc  probata  elati 
dcAiniaspofrefljooitianionti  idcbtion  cft  opusSlia 
pit)baijonc:& ita  ptoecdnnt,&  intclliacnda  funt  C3i 
quz  diftasuidPaul.Callrd.  ind.l,Gd«co.S.vltiF.dc 
acq.pof.  quiinnuit  hanc  cianddiiniiateni  poG^o- 
nis cGe  probandi  > ptour  ea  Ce  intcl ligir  • & declarat 
lo.Crot.in  d.conf.t  to.nu.z.cum  pliirib.lcq.  adduces 
etiam  tationem  circa  hoe.num.6.  de  ^.JttianceiTc 
* • communem  Docl.  opimonem  nemincreluftame 
circa  nccclTicatcm  lilius  allegantis,dixicCraue.in  d. 
coa(.aft.num.t/.ucrli6.aiguiuir,vbi  multis  id  corro 
. boractolu.:. 

Terno  dcclarada  eftvtjl  hniufmodi  allegario^ 
fcilicet , aduerfarins  polCdctclam , lefpcfiu  proprie 
'jppoiTcnjonis.poinctdeduci  poltcooclqfum  incaufa: 

40  ni  vbicunc|.  aliquid  pater  Ex  adlls.tira<f  n6  Ct  opus 
aliqua  notia  probatione, fedfuIHciat  Ciriplcxallega- 
tio.poccft  quandnatncji  alitari , fit  poft  condniuni 
incaufa.vt docet  Abb.in  c.dndQ  i|  t.eOl.r.on.6.ect£ 
ootaibi,vel  fl  ncitorii.d<^cleiil.qnemiefcrr,dcfcqui- 
tut  Alex.in  I.  i’nic.  dol.  i.nu.s.verfea  piedicbstua- 
: net.C.vt  quz  de  aduavbi  fortius  rult.tp  hoc  iutKcibt 
dcduccie,  8t  injuris  allcparionib.  f iz(eriim , cum  Vt 
tinquir.Fcl.inccum  dilcCiiH.ina.ampl.de  Ciiinihii. 

41  quis  poiTntpcGconclu.in  canfa  dcclararedrobatio- 
neiii  iam  fafii.pcrnot.l  Doa.in  ptooem.lextl  .in  fi. 
& in c.li quis vidna  ;d.dill.vt&exeo,q>iK>nfiald.in 
C.vlt.nu.i  .verf.quKrohic.  dc  ptobht.vbi  vult  poli  c6 

'41  CluCim  In  caula  polfc  allegari  flit!  non  ftiifle  edtp- 
flatiiqnia  id  patet  cx  adis,  dc  Iit  quzllio  magis ioris^ 
3 fadioptimccortobotJt.dc  fcquirarin  ppofironio 
Nat.in  d.c6(i S7i.n.  JO.de  req.verliptctea  i flud  vol.  J . 

Qiian6eadC]]xiioiidccifio.ind.t.  fi  deeo.  $.  Tlt. 
nu.a.llideacq.pofdcclaran>r,vt  procedat , quadoc^ 
iiiulo  cOcuttitaiam  poflcfsiOi  nain  tunc  iunior  pol . 
IcflbtcG  titulo obtmet  cbtra  antiquiorem  poflcAb- 
t{  non  alligata  ab  eoclandcftin.t  podcllione;  factis 
%i  t liinnior^flclVorrolum  tiiulG  line poflcfsioncci- 
, ulli, vel  naturali  ,pbarcluthabcrc.Jioc.n. incafuanti- 
quior  pnifcfiotcnMincrctcoDtraiunioi^cuiitula.ic 
• fi  non  allcgairetaducriaiiu  clam  puflidere  tcfpcdu 
;fuacpoflcfsionit:iia  cxiilicault  Rai.in  eenftd.poflq, 
vt  andio.nu.s.vei1'.ad  vlt.vci6.dum  dieitnt.vol.4. 

Quintorandem  declaro , ut  ueta  lit.quandoami- 
quiorpoficirorprobauit  dcfiia poficlsionc  , dequa 
' j oelorctiam  ptoo.itioacsfiicjt : cteuim  tunc  nili  ane  - 
t gauctit  aduerfarium  cli  po&dctc  refpcclufiizpof 
44felsionis,fuccunibct  .-fccusli  fclpcdn  idiucrfi  iutisa 
, paitib.Cidz  fili  lsent,pbatlonesdi!ponefsionei  nam 
^tlic  licet  no  allegaucrn , vt  diximunanien  antiquius 
.pofsidcns  obtincbiii  eu  plnrcspolsintctle  in  cadetn 
,pofiel$ionediueifi5ttfpc<iibns,iur.lcntcnf.Bait.ini. 
,3.$.cx  contrario.ff.de  acq.poG.vt  in  calu  confflijtfii- 

Eci  quo  rogatus  rcfpqiidit  idd  Rul.in  eoi.  10«. in  hac 
tc.vcttcntc.ptt  tot.lcd  iniprimis.nu.ioidc(cq.  va). 
Icd  przinilsisnonobilantib.vol.5,iibt  nu.^  ucrf.& 
ialupcraonobllai.l!cdeclaianitBartdad.b.vlt.infi> 
Secundo  primario  lococdciulioncm  velim  limi- 
tes. VI  locum  libi  non  vcndicct.  quando  probaietut 
41  ilium, qui  ptiord  f habuit  polVcfiioncfflefciuiac  alui 
. poliidete  p^  fe  ,^c  tdcraire  i ex  hoc  enim  prior  ilhi 
pollclsio  dicitur  mienupia , nec  poficriorclandelti. 
na.d.l.clampolsiri_ctc,inprinc.uctllnccqucmquain. 
ffdeacquir.poilcCiiaitauiditlnnoc.iad.c.liccc  caii. 
•fam.dcprobaiio.  pet  l,j . S.  Atilio,  ff.  dcaqiia  quoti. 
&sAiu.£aHui4id,lJ>onignot.abit,qu.  i.Cod.  ad 
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cxhiben.Rimi.rcn.ipc6f.jrp.inprzreaticaula.nu.((J 
vol. 2^  in  cnDr/4i*n-rod^  ^cpi.nu.  ia&  ftq.v9i* 
a.Bcro.in  c^f.94.nu.  r7.vol.^.  JaCin  d.  conii  6.  coi.  z* 
fub  mun.  a.  vcrCvel}  tenio^Cpondeo.  vol.  i .quod 
iionnuiii  conlirniant.  Fcly-in  d.c.  licet  caufanMiib 
nu.p.vcrClirtiita  tamen. 3c  ibid.Dcc.  num.  98.vcrf.3c 
picdj^a  c6cluno«  vt  Sc  ficir  Hormannoci.  DetiM  iiv 
d.$.mhil  «mnnanc^nu.  46. idem  ientit  Aret,  m d.  J- 
qaidrwpli.col.pcft.liib  nu.4Pvcrf3cpractik^a  proce», 
dtint.iiiltir.de  aciaA:  nonnalliscompcobar.3cdilud« 
dat  Mcno^.ind.q.Sy.fub  nu.726.  verf  declarat  htc 
^us>Nct]f2.mcojit68.mi.i  i.Natt.iuconfjpS.tttii- 
datVifra^s,ntt.io.vol.>'.Gnit.inc6n  jo.nu.ii.VMl.i.^ 
Tertio  p6t  Umirari  c6c!uiio*  vt  locum  ^ habear» 

46  qh  probaretur, i!lfi,q  habef  antiquiore  t 

ab  ca  cccldilTf  fadofuo;  uil  luhc  nihi)  ipii  prodelfo 
probatio  anticioris poil^fionis, perca, quatlctibut 
lnno.&  cxicriindlrptdcfcflfif.fpol.  Lap.allct^.sip 
nu.7.&  Alcx.tn  cooftf.nu.  i-voT-^,  ita  declarat  bec. 
in  cAfs6.col.ylr.fub  nu.  4.vcTf.nec  ob0at  Irdicatpr, 
6cBatb.inconfvlt.qu6dcft.90.fapicutjil4miis  r^qrt 
Iac.col.vlt.amelin.vcitdc  adduco, quod  voluit  Li* 
fni&.^l.4.htocq,‘luipcndanicirebttiani  praxim  ar* 
tiehia  ndi  cutra  eum,  quem  fuQMcamuf  prab.aturu(ii 
denn^nion  poDcirfonCtd<xitKobcr.Mnran:>ofra'’ 
XI  7.08.27.  vetf  quodtamen  Innitar^ 

iiaatho^fqpcriuscirariloquunturineo , qoia^t 
remedio  c«reuitc^randa.  s .q.  I : 

Q;ntf6Iiiiiiia>i$,  vt  probat, eum  data  cipfdem 
'temporis  pariutc  polTcnioaiSi  & vttaquepars  habcc 
pnlteirtoiMspaics  ^hationOi  altera  ex  Itis  de  fuo  do» 

47  minio,  ftfe  tiiulc^robatmnccnmi  obtincbirqrhcx 
hcK  appattr.^lua  pofldliolttiuOior.fi-  C-ilcetcaU' 
lam.de  probatio^tfc  l.vlr«Cdeciiic.diAdr.toUcn.fic 
tradidit  Bair.iod.§.oihUconmmiie.coU2.1ubnu.i.. 

• veff.invuoMuieneafus&Uibnu.t.Verfautnoopet» 
fcdccocdax  Cvni  arAhorirate  pctmonis  in  dA.  vri'* 
ca.in  p»«qiiarO;C.vn  poHidc.  idd  docuit  Bart-  in  dl. 
n duo.in  prin.col.s.tubnu.4.  verf  fcd  ii  vtcrq'*tf.  vd 

* podide.  vbi  dicit ^ omneshoc tenete,  ap  idciiX rudit 
Bal.tn  d.conT42o.rm.  vol.  i . in  d.conf  4qi-nu.  i 

48  vol. $.dicciis, quod  It  noneo^iQct . ^'oiTcnk) t Ijc 
aateriorrtfe  vmis  h «tbee  (irdliim,  alter  vero  nui  Iu , ilio 
vincat  tam  i n petitorio, quam  m.  poflcfl'i>rio,q  Ivibet 
.titulUiCx  Iac.de  Arcran  t(  i quones  C dc  rei  vcndic. 
idem  Voluit  io  d.conf4i9<fm.7.  vol.^^a(toIum  ibi* 

* dem,ficmp^nd.$*nihil'comnHmcMeqi\uurQrcii^ 
in  primis  UfniKi.vctf  lidadit  Batt.  lubiui^  -ens Hanc 
fiar.^ccifoncni  clfebcnenotaiKUnigCoquad  alic- 
gatucin  praxi>Rub.Aicx.im.J76.vcr.quinf.icol)isif 

* cdcluit0.vbjde*cotniinioidt<iiCiaud.Marmer.nu. 

41.  ved^  (ucceffiiii  cx  di  Bart.  qUoJ  a loco  dc  mi, 

* gis*comfnuni  opibiotu'  tdiabv.  ndnulibrum  au» 

thorita(ce6iiimar.3,Liiomiani)ocl.  Dm.ntL  4yt^erf. 
quarta  priucipaiis  conclu  Ao.jd  idem  icfpondlt  Soc. 
fcft4nd.cbnf89.nu.r5.vdl»4Cuma..|n  cdf  i5S.W(i{. 
nu.S.Abb.jqd.conf  Jn  i.mcmb.Daib.»ft  d.cAf  i*. 
coLi.v6l.4>^  i>id.colA  U.yerr.2jdrumllftiVol.4  Rui. 
in  conf68.nttli.vol.2'  c^fda,  in  haccaufi  conliuia. 
nu.t  t.vol.4G^ad.ind.cC>i.t6.nd.tf4c.KaMn  d.cAf. 
^72.\iu  4 hocidcm  pUcuirQcc»ind.  dicet  caufam. 
nu.pp^verf  ^Attoiioc  idemtuetur  Maran.  ind.diR. 
if  .nu.i9*cxO(b.md.coaf442.  vol.  ac  Aicmh  S. 
qiU<bupU.col.pcn.fubnu.4p.vcrf.b:  prcdi^aptocc* 
d tf  n t.lnl\itaie  a am,v  t ioi]u  it  Ba  li^Ui  I qm  ^ ceu» 

iirc.eofvlr.Jiib  nom.4.  vetf.  tertio  vincit  reus.  C de 

49cdeu.poHclTM)ttttui4Uiboc^Rea,qi]xhabct  tiruici 
dominiidlpotior,5(  prxicrtur,qiriantagisiu(lilii;^ 
itft  per  viam  raiiOtiiSipcrd.d'.  licet  caufam  « qubdcft  < 
menti  tencndfi, a it. Ea idum  fcqiuoiur  ni6  reiati  pru- 
dcntciip  d./.ixiluicAe-iili^cq3  ijtocis.bc  pvqicrccii 
Ki|>a(bi,nu.ioc.aclicbul.ii>d.rttb:dcanQat.ca.ceg. 
v<e'^et|.*quimi>d^vqK9re.i&1nbacfoIamplutiina 
Joje^hi ’tz  4 accumu» 

"ir 


lofephi  Mafcardl 


«ecumirtat Wya.in  d.cap.Ikct  «aufam.fub nu.  Q.vcr*  plurcspmdcnmnr^i«io»cs.i.^jt y 

quarta cattfa  viet onx,,put& facit  Mcnoch. in  d.qu^  ^ t. . j ^ 

l\io.87.n.7?  j.ciim  fcqucn.ver.dtJcimuseftcafuSivbi 
Icxcentos  eandem  de^ermioattohS  tcncnfcsallcgati 
& alia  ad  id  fpedlantiaitymcdiaprofcrt.  Vndcdiec- 
bar  Anto.a  Bmr.jn dedicet  caufam.nu.4v.vcrl.tcr- 


fio>dc proba tio.duod  licet  in  poflcflbriis  allcgatiott 
luli  non  fitncceffaria,UincC5tcris'paribus  in  intendi 
itojVti  poflQdetisifupeHorem  conftituit  in  co  probJ^. 
rtdetimlo  j & ficdlcalus.in  quo  exceptio  doininij 
bbftatagcntirctmendx.vcl  iuuat,quod,itidcm  non- 
r ullis  confirmat  authontatibos  Bcftrand.ct^tiClxo» 
coi. a-au.2.vcrfncc  opponat  aliquis. vol.t;  - 
• Ampliatur  hxclimitattbvVtvcra  fit,  ctiSfiadocr* 
jo  fariustfuom  poircifotium  per  plurcs  teftcs , qudm 

Sui  habet  titulum  .ptobaucrit:  na  nihiio.ninushicp* 
:rtur,vtrcfponrumcfta  Gur.fcn.in  d.conf.z4-  fub  n. 
j.qucm  (cquuti  funt  Rub.Ale.ind.  $.  nihil  comune, 
17d.de  ibidem  Ripa,fub.d.nu. 
ft  • Caaeruintquoadhancampliationc»aperte’eiad- 
ncrfaturBcro.ind.conf.p4.nu.ry.vo!um.}.  vbica  cR 
in  fcrttctia,qubdlicctaUquado  probatio  poffcllionis 
pn£ualcat,&  faciat  in  hoc  vtt  polfidct.  intcrdido  vin 
ccre:tamcn  id cfieverum aitiquando  tcftcscx  vtraq; 
parte cflent  num.parcs,quo ad  probandam  pofleffio- 
fjcra.nam  tunc  probatio  tituli  pfodert  > vt  modo  nos 
di.xiniusjfcaisinquienSi  6 peifleflio  cs  vna  parte  pro- 
b.irciur  per  plurcs  ccncs,6cex  alia  p pauciores, 3c  ille 
qui  per  pauciores  probaret , titulum  qnoq;  probaret, 
qttonia  tunc  is, qui  per  maiorem  num.  tclliu  probaf- 
Kt.probaretur.ita  dicit  Bcro  coJligi  ex  verbis  Barto. 
ind.l.l)duo,in  prin.de  per  Alex. in  d-conf.SS.vol.y. 
Eadem dcclararioliniirSda  cft  primo,  vt  vtvaq;  pat 
? z tctpo(TclTtoncnf,&  titulum  prob.iinc , ca  ra  me  vin- 
cere debeat, que  melius  prohauit  limiu.vt  inquit  Be 
ro.ind.cap.licct  caufam.niim.s^  vcil.lcxtacoiy:!». 
& probatur  ex  tex.e.  ex  iiifimiationc,  vbi  lciibcii.de 
piocur.&^pbaiiit  Menoch.ind.c6mcnr.rcnnen.pof- 
remed.  5. qiic.iT.!i7.nuin.7 5 8. yerf. duodecimus caliis 
«ft,vbi  alia  ad  id  pemnena  adducit. qu.imio  vero  ce- 
fendus  fit  titulus  altero  melior , declara  t idc'Menoc. 
in  d.comincnr.dcavbitr.iiid.lib.2.d.C.if.4S.  Antetii 
quisprobanit  antiquiorem  ritu  um,  prOprerquem  vt 
5 j ic  fupra  dicebamus, etiam  poHc^fio prcluiniiurt an- 
tiquior,vt  dicebat  Bald.in  d.l.poll  fenrcntiam,  mi.4. 
C.dc  interi  .om  .iiid.dc  ind.difp.indp.accufatusditvi 
tmbatiua.tui  .actediit  Ripa  irtd.S.nihilconiunclub 
«Odtrm  IUI.  100.^  ibidcnrHormanocl  Der.  lub  n.4$. 
acCiaud.  Mar*ncr.nu.9;.vcrf  5f  fi  ambo  probant  cie 
54tniiio,''c  Vcl.vbi  fupra.  CHcm-idmodumlfi  vtraque 
p.ars  olledit  titulu.ca  vincere  debet,  qii^  prob.it  prio 
titatem  tituli  .aiithorcBald.in  d.conl.i;  s.volu.  s.So- 
cyndcn.in  d.conf.p8.nii.i6.verr.i  dato-.vo!.+'ac  lafi 
in, conf.  1 4? . Vi  ib  proce  fiU.vol  .4. Quo  d i n tclh  ^it  Re* 
bufind. mb.de annat. (ub  verf  «.qn  .abjvnohabuc- 
juulccus  fi  a dmcrfis.qtiia  infpic)tiir,q!',i  pofiidcat  de' 
prcfcnn,cx'Alcx.inconf.i3o.vii.i  facli.colu.  2. num. 
lecundo.volum.  5. Piitcrea  .quando  vtraq;  pars  ha- 
3 j betf  titulum, illa  quoque  pra-feronda cft , qu.t  habet 
. potiorcm , >5c  antiquiorem , vt  aflenfit  B.ild.in  confi 
if5  s.fcnrcmia.colum.2.voium.r.Do<fto.  ind.  Ct  licet 
caiifam  l.icob.in  1. 1 .iii  prin.C.dc cdi^.diui.  Adriari. 
Tollcn,idcirco dicebar  Rcbuf.vbi  fnpia , quod  fi  vna 
5 6 toftendat titulum  tun  communi cotormem  , altera 
alterum  contra  ius  commune, prxfcriida  fit  illa,  quf 
producit titulnm  iuri  conformem  ajzum.c.ad  deci- 
57a>as.dercftit.fpolia,6cquiaduofvincula  magisftria 

?tm^u.am  vnum,c.np.  t.dctresiua.  Quie  autem  fint 
iudicis  partes  eo  iucalu  nimirum,  cum  ainboxs^ue 
tam  podcifioiicm.wain  timlu.probaiunt , in  fereda 
|■entcntia,eg^eE;icc%'llC.ltdodll^!nus  Mcnoc.  in  d. 
nu.7jp.vcr.  I j.  vlqucadrin.ipfiusqiixftionis 

t^a^OidQ,^  dtfcuueAdo^ia  hac  conuoucilu, quam 


Q^iioto  limitanda  fitrtf, manti? modo 
incolntctdielo.dcquo  nos  loquimur,  nt^pc.vti  pof* 

59  fidctis;fccustvCroin  inrerdido  rccupcradae,  & vnrfc'  i 
vl:ita  rdportdif  rog.atiis  Alex,  in  conf.  1 18.  incip.  in  2 
caufa,&  lite  vertemeinter  Atit.agciuf.col.j.fubnu; 
5.vcf.z.quia  dato,  vol.a.  fic  dcclarauft , Srlimitauic 
dodrinain  Barte^  d.l.fi.du6,in  prin.ff.vti  poflidci' 

Sexto  declatsrtiir^vt  tameaducrlarius  polfitbppo* 

60  nere detantiquiofi  poftclGoac tertii, ira  contra  Baru' 

inl.Celliis.ft.deviacaR.determihat.loan.abImo.  in 
c.vlt.fua  tui.  i4.yer.ha:cti.ani|(ttdctur  veru,  quod  qiiiv 
de  pracfaip.quefdTcrcQdofcquitut  Alc.in  conf.  192, 
ih  caufa,^;litcintCfCathaIanum,5c  Marfiliu.col.t. 
num;  j.ver.tlcd^ft  verum, dicit  ipfe.voLz.ex  co,q>  ex 
illa  ailegationd&quaccxdufio  iuris  agetis  ex  toto 
iuxra  ea,qtia:.traduncurint.i,Cde^fiC«Mio.rci  iiidAc 
in  r.cum  lcfuu.C.dc  fet-  fiigi;  vradiicrfuscundS  Baiv 
concludit  pl  uribus.Claud.de  SciOei  .in  d'.i.  Celfus,iv. 
aS.vctf  ex  his criam  appait^noiplurib.  fcqucn.ni 
allcg.ando  pqtlctli(in^rTTaAd^dtem.5c  illa  proban- 
do lcquiiur,quod  agens  Iit  fide , & ob  jd  non 

polfir  agcre.cu  conllctdcanriquiori  polTeflionc-  idS  , 
voluit  Bart.ind.i.i./.vlr.in  fin.lV.vti  |^iride.dc  Ab.in 
cap.vcnies.hu.  2. verf-rcus  vero,  ficibicarerideptas- 
icriptio.ad  idem  rcfpodit  N cuir.in  conf.79.  videbuc 
rcdi.nu.r.ac  ante  cum  Soc.len.ind.conf.  74.coIu,  4. 
nu.i6.vol.  4.  ‘ 't'  . 

Intel  IrijeMida  cft.  hsce  (Tcclaratio , vt  prbccdilt  ,■  qS 

61  aduerlaritisiab  i|jlb  tertio  caufam  obtincrctralioqui 
(ccus  cft.non  enim  permittitur  abeni  allegare  ius  ter 
tiimifi  .ab  to  c.tufam  iubeat  ,cQ  iftud  renij  ius  nocft 
cxclufiuCiiuris  agentis, iuxra  nor.pcrBart.d.i.a.ft.dc 
cxccptlo.rci  iiid.&  pulchre  pcrSoc.fcn.in  c0nf.7S.vi 
fis  aclis,&  acUtatis,col.2.iui.<?.volu.4.&  in  terminis, 

• quod  non  liceat  alleg.irc  poflelVioncm  ctia  anriquio  , 
rem  tcttii,aqndc.T'uf.i'n  nonhabco,c5fuluitid£  Soc. 
'Icn.in  conf.  p vi(i$adis,.Sc  a ' eftationib.col.vlt.lub 
nu.  I t.verf.j.iSc  vir. votu  }4.  quem  referendo  fcquitur 
Cnuct.in  d.conf.2  5 8.col,9.lubnu.i  2.vcif.ex  quibus 
6ftcndifJt,vol.  .2.'  ' .;>r 

Jidpti  ino  cande  ex  plico, vtmhoc  pofleiTorio  iudi 

dxcio  i!lcobr.ineat.quifiian)  ponfefiionem  f incliorib. 
itq;  validioribus, ,pb.itionibusptobaiiir,quado  vtra- 
que pars  iulle  , & cade  ex  caulh  poHklcr,  & pollcilio 
inoiunibusdt  3cqualis;lic  docet  Ban.  ind.l.fiduoiii 
pcin.n-f.verf.  quandoq;  vterq;  .ft.  vti  pollide.  ad  idc 
rcip6ditSoc.lcn.in  c61.54-^'ifabrcui  narratione.col. 
j.mi.i  j.vor:4.Ruy.inconl'.2’s.incaufa,&  litcn.5-& 
inconf.92.jnhaccaufa.n.7.vol.4.Cra.inconf.6.plu- 
ra' videnda  lunt.nu.30.Barb.  in  conf.zs.  coi.  ?.  vbl.4. 
ac  alii  quam  plurcs  ad  id  citati  a Menoch.ind.  q.  8 7. 

nu.7iS.vcrf:quinniscftcafus.*' 

6j  Ql>od  etiam  c.i  r.atione  roboratnr.hamt  vWttinc^-. 
cxtcr.i  paria  linit  probationcsillx  meliores,  Scclfica,. 
tiores  ira  oblcuiant,  atque  debilitat  minus  clficaces, 
ri  minus  vcrxocd.inrur, adeo  vrnulii  miriim  videri 
debeat, fi  is.qui  melius  proba r,obrincat.l.obcatmen. 
S.vit.tf.clc  iclUb.ita  Mcuoch.vbi  liipra.  • ' 

64  Ivt  fi  autem  plurimum  iudici.s  f arbiiribtriBuatiTr, 
ad  dilccrnendii>qiie  probationes  meliores.  Si  cllica- 
tioicsfinr.dd.  ob  carmen. §.vlt.5caflaicrauirin  hac 
tioftra  factilpccic  Blib.iucorsf.  25.C0U  j.tn  ille  mc- 

65  liuspoll'cflioncmtprobarcdiciiut,qui  per  plurcs  tc- 
ftes  ponellioncul  prubaf.tcllc  Bald.in  d.conl.  489.  n, 
7.vol.7.atquc  Rcb  ind.rub.dcaiinat.in  vlc.reg.Soc. 
fen,in  conf.  1 az.in^caufa  Domin?  Iacobc.n.h.vol.4^> 
.&  prius  in  d.conr.5^sol.3.n.i4.d*vol-4.  Riin".  fcn.ia 
•d.conf.r4.col.j.n.i4.d.voK4.Rim.fcu.  ind.  cofjjo. 

nu.i2.vol*2.Beto.ind.c.liccrcaufam.n.<6.vcr.>4Cd- 
clufio,&  ibi  Anr.a  Butr.n.  j j .de  probat. vel  per  teftcs 

<$6fpauciorc$,fed  inaiq«s|ieminentis,&digifitati$,  ve 
uadUAt  de  ccihbus 

klctu 
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Hem  in  hvpothefi  noftra  d ixir  ipfemct  in  d.di/puta. 
|ncip.accuratu»dcn  turba  tiua.col.vlt.veillcoiodo 
cafct-ac  Rcbuf«o  In  l6co>  vcrC  verum  ent mucro . Sc 
Ruuin  d.conf.5  |.nu.d.voi.4.qof  pibptcrcl  in  Jit , ce* 
•7^01)00  tfubdiKMftd  probandu  quaiipofleiUonftm- 
hididionbancefcm  tcRib  (bbduis  vna  cum  aUis  ^d 
idciramiMenocdnd^.87mu.7i9&i^.  vcl  etiam 
4t  pcrrcAeatr^uciorcs^rcdVctinmiltora  dcponcntca« 
^ jdfOuod  habcc.in  d.lobcarmen.S.vh.fi'.  dcicAt. 
dp  & in  c In  no()ra>co.ti-de tdli.idcircoi  H duoiakifdc 
pofuenmt  me  non  dcJiquillc  hodic,duo  deiici  dictt 
eonrratium,fiatur]aic4.vtcfl^.rmg.in  c^ioia^  t. 
diRquia  deponunt  lupereo,g»dlconfurTocnaturx. 
poqux  pniumir  thominem  non  ddinquete.  1.  merito, 
ff.pio  Ibc.ita  Reb.vbi  fup.vcri.a.fp  ide  pUatitMarC 
in  icp.rub-ltdc  fidciuf.mJ.  vctl  dc  adduci  poicft« 
Idercrpondit  in  caAi  nofln^atii.in  poni^  107.  labo- 
Bora.DU.7.veTrprour  ^t  voLi.d>id  Jiu77.ik  fcq.rubiG 

71  gensfdeponcrestdcpollciljooc»&  ticutoptvrSdosde- 
ponemib.de  (bla  poirdBooe.cx  gUin  c A 

* in  gl.  magpa . in  veiApIurcs  teiies . fic  *c6i  cc^irenlu 
oblcruaucrc  prudcntcsJo  dd.  1 .C  vri  poAidc.  ide  do* 
•^uerc.lac^ut.indd.inccrtLC.dciiHerdtc.  dc  Barr*  in 
•dd.n  ducKin  prin.lqb  nu.4.vcrf  uaitas  cA.ff  vnponi* 
, <lc.quo5rcfcrcndorcq<Jitur  AtcKa.jDqonf.99.nu.fi. 
^ol.f.idemfcnGt  Abb.tnd.confTp.ineojncmb.Iib. 
i AfSitsX  ecind.dccif:|6;dm.6,Bcro4nd.cliccrcaU' 
j|uii.nu.^o.dc  57*ac  Bdio4fl  d^conf  i i.in  A.dc  hxcq* 
f4cm  Fel.)ad.c.ticerclfn  tn  lo.oo.nii.  8.vbi  Abb.ac 
aiij.dc  probAconnumerat  inter  quaiuDrcauf}X,qaa* 
i«G  qqxiiba  facit  obrincreiohocmicHidu  vtipmV 
^eris.Bartqnoqi  (njxadiurrcnt.Barb.inconi.Te.prx 
. ciarcrcnbit.col.8vcrfqnimopiucd)co.vol.  x.5c  in, 
d;^6C25.CQl.a.dti.rbilat^.vol.4.Arc.tnd.i.  quadni 
pb.coLpc.lbbn49.vcr.de  pdida  «pccdt^inA.  dc  qd. 

Dcdarjmrcafusillctinquudiccbaniusinhacpoi'. 
(eltioaiscaufi  ilium  V4documreporiare«qut  per  plu 
rcsidicspolTcnioncm  probat  >vt  procc4^tiquandk> 

72  rcAcadcpoircrrioncref^dcponcrcnt» 

alioqui  Axus,vrica  cxplicar.ficro.in  (tconl^.im.4. 
vcrCnoo  obApr  tertium  tundamcntuni.volR.  licin- 
tc!  tigCns-Barr.uidiLA  duo.ac  Abb.dc  aliosda  d.  c»^i* 
ccrcaufam.  , 

InicUigcndutcftillecriamcarus»  inqoodisimus 
in  hoc  lu&cio  poflclTofioiiiO  obtincrc»datis  paribus 
proba  nottibus^qui  ponefsioncmj^obacpcncAesho 
iacUioic«,dcdigniore3>  vtQ  contingat  ambigere  dc 
pfhacidignitdic  uioptcdes  rei  conucnri  digniores  p((^ 
(u«n.inrur»ob  id  in  dnbio,  is  debebit  obtinere , vt  au- 
ihor  ell  Aiex«in  addif.ad  Barran  d.j.  liduo.  in  prine. 
ru.aanadditquxincipiMunt  squales, vbiancritffe 
in  toro  icaobieruaQc.  adiddiplebictrerponditiad. 
conf.pp.nu.r4>vol.  i.Oc  ficedeiudit  Bip.m  d.$,  nHut 
74  c6c4iu.  1 ioJd  B.  vat  conBdcra  tamd  in  dubiotcirim 
' proreo prenuciandum clUdauocabiUorcs.tf. depeg. 
ituJ.  Anan. ffulead.de  obii. arg.Lin  pan.if.de  re^iur. 
. c.in  pari<eo.m.m  6.cex  hter.de  pn>Mr.5c  io  I.2.&4C 
coodkiob  (Ut  p.cau.  vc  dc  vol  uu  Ba[.  m conf  4U . qa 
tn  acculaiionear}  B.10I4.  iBud  tamen  leiicit » dc  im- 
pcobat.Mcnoch.ind.q.7aj|u  724.  vcrl»  IcxtuacBca. 
lusidc  fiu.759-  Uib  vcrUcxrafuitopiinK)., 
jif  Ad  bocalle  melius  poflciriorKtutprobarcdicetur, 
7O  qui  ea  piclUs  jalhrioatiiic  deponeners  prubabit : hi 
enim  aitinnauuc  tcililicaQicspfcrunfaliis  negacioe 
dcppocnnb.perginng4al.dicp;pferre.!Mipltsrcs.ff. 
dc  rcccp.atbJal.in  l.adur.pcniidtcX.Cuicpr^a.q’ 
^7  noAproccditfqn  ticBcs  dcf^erdtdc  aUinnatiua. di- 
centes Titiu  uunpoiredillcded^iut^^raii  BaLiric. 
t.Si(<^t.spcr  !o.coi.i.ridcteu.fiie.connDu.intCTdo. 
6cagna.q^/cquuti  TuRt  Abbao  c.cuxn  eccief  Sptri» 
l)4aBOl.9.iub  nu.aS.  vctl.  vc]  defende rt4:dccau.poflt 
d;^opr.d(  Arib  iaddcc.)24.nu  9.vcrl*.  itcmquiate 
• Aimc  RcbuUa4oab.de  aatuuoLteotQ  icwot 


78  Infgpcnqoi  poflefsiong f pcneftc*c;aur4mfci£ij» 
aCignamcsp^obabiucaiH  qooq  inelnisprobarcUi'* 
tiiur.auiltorc.Baiinl.prcsbvten.in  B.  C.dccpifcdC 
c5er.ac  Dcc.iii  couf  »i.dfprotenui.col.6.mJ.i8.'in 
dicir pr^femqui  al^ignatH  meliorem  ranoncmi 
7pvcl  fi.  lini  vicini,quLprariuinuntUTtmeHusl‘circ  vcti* 
laiC  >qmbusn(axiu^  crcdiiqrin  /^da  f^oHclsionc. 
1.1.^.  i .tf.dqiluni.l.ifominushorreoru.ff.  loc'.  fic  BaU 
ind.di^.mcip.accufiifusdcri  iurbatttia-col.v|tvqud 
iirquitut  Rebuf.mU.nib.dc4nna.vJf.rcg.\ctl'Xqn» 

QtunaumisTnclmsponebione  probarc.dicci.de 
SQdcbibxviDcerciquieatprobacinrpeciCi-vrallcucrt* 
uil.lnno.in  c.au<nt»luper  vcr.cxcmio.  lUbnu.^'.dc 
8|  prxlcnpt.quoinlocoVQ|ui(i^ li Epilcopnst prubet 
^cc^csfeh.ibeic  iurirdi^ionem  iri  aUtfbolocoin 
ip^Ci  dc  Abb. per  toucfics  probet fe  habere  iririiJi* 
aionem  in  Hcncrc.in  d*Ioco.pra:(crarur  probatio 
Cifica  iPbanoui  generali. dc  ibid.cx  hocdicebat-Imo. 
col.vtt.iuhaiu.9.  vcr.nota  beni  pra^icd,  qitod  li  pro- 
bemjUicpolsidcrcboucs.vt  meos.  Sc  pro  meis>  dc  ru 
probes  pcrtothlcm  icfics,^  ego  reneo  Ulos»  vti  con  • 
duUosidc  diC^i tefies  interfuerunt  condudioor.cu 
mfpcacdcponar, prifcrri  debeant  alijv:banccand6 
doarinam  probant  Dcc.inc^.|oi.Tubnu.is.  Barb. 
in  coftfx  S,cicmciujli.cobi.vol4.  Rcbuf.in  d.rob.dc 
aniu;.vcrf  lcptimo,vincctcdcbcr.vhi  alia  ad  id?  Ipo 
4kawiaadduck,adque  mctciicio,  dc  plilchrcSocy. 
ien.iadconl.  H-col.  |.nu.  j 4.vcrf  lecundo,  quia  vol» 
4.vbffionriuHis  id  conoborac  ibbuiny.ein.DU.  1 7.h3e 
81  ipccificamtprobarioncm  prxualcrc  adeo,  vtadner* 
laiiosturis  fictione  fingatur  niHfl  probalTetCx  Bai.ia 
daltrput.inap.acculacusdc  vitarbauua  • cicca  H. 

Ovtauo  vcliiu  Iiiimcs,Sc  mtdUgasiVt  fi  vrraqt  pars 
ptobccdc  poflcliionc  booa  fide.de  mfbltdp  tiHapo* 
8j  futura  fiticuiius  Icgmmunc  fiocr)  quia  cuin  ca 
cilium  prxluiup(io,dc  admimculuiu,v(do>.fedc(er' 
mmarBai.inc.li  4d^R9.bri.col.v)t.nu.xi.ucrf  quarro 
duoprob.uir.de  praigc.liiqouurhoritatcadducuu  ia 
d-c.audui4.in  vcc.cxcar.lub  (Ht4.cb.tic.  <k  pixfirrip» 
cuiacccdir  tdciu  Rut^  d.c-liccr  caQlam.nu46.ver. 
noulecundbiquosuouiulatdo  Icquutuscfi  Cur.fcn» 
in  d-conl.  244111. a.vccf.dc  ad  lAud  coniulcodqm»  vbi 
nonnullis  ho<  idem  c0ntirin.1t  Cor.  in  cooLpi.  trica 
vcrurmc.iui. } 4.6C  a4*vol4-laUnam  in  d-^nihil  o&* 
iiiuncawj4c.vcrlaicinquafiuoduo.  acllluflkc.^Canf, 
Albapm.incliuwaisiim$)ucubutiobib.ruis4d  Bar. 
ind.Sauhil  coiuinunc.nu.24cboo.iun.  inconfi.H6. 
qu.in.20.vcrfkd  Vittu  aliosvot.l.vbi  mulus  id  qoo» 
firmat,  dc  Rcbuf.in  d.rubi.  dea  unat.y<if  fccuodo, 
quodjk  cocroboraridjquodcoafuHiic  Boo.ind.coa 
b).2camm.ia.  vol.  i. 

Konb  Illimanda  eBftociufio.^nd  licet  exteriapari- 
bosillc^qui  j^bat  dcanciquiori  poifcffioncddacobci* 
S4  ncxcitamcu  iHud  proce d;tjaili  altera  f panpoficdi^ 
8^  fcprobalicta.dcccm  aoms  imita. Etenim  quamoit 
antiqua  poilcfiiopcariumaruratumo  conlinutri,dc 
86quitolini  poficdit.hodtcprxlumaturcriarQ  pofsidt* 
rc,f.IiccL<i.dc  4cq*gpf>Sc  dl.fiuc  poflidctu»  vbi  om  • 
nctC.de  ptob.aitamenifi  aliusprobaucdt  H decCan* 
HricuM^lTcdiire,  nou  procedit  pratiiimptiocxaQ* 
tiqua  poiiciUooc  in  pixieoci  i quiapet  loogG.t  tem  • 
pusdceennij  induciturncgtigcntiaycxqua  oritur  ob- 
huiO)dc  aniilfio4N>lkiitf>ois»vt  auihor^Baroin  d.I. 
Cdius.coL}.nuiu.i|4P.  dc  vltKop.dc  io  Lli  dceO)$.fi 
forte.Qi1.4ff.de  acq.poT^aLitidc  in  l.cdiiaxol.i.no. 
25.vcrj.,dcldc6  RegaBS.C.dc«(icn.dclnL{iminorefQi 
hu.6.C.dc  m imcgr.icih..roui04:um  aliis  ad  id  addu- 
disi  Cur.fcu.io  d.CQoC24.nu»4vcrl'.lecundo  adduci 
pofdl , vbi  jta  nofiratn  hanc  coaclufioncm  limitat. 

Qu^limiracio  fubb  mi(atar,v(  procedar  ,quildo  ^ 
barctur  habctcip  antiquiore  pofieinone  delij^c  pm- 
fidere  decem  annis. perquam  dclificmii  induceretur 
Obluuo,vtuadun(«uubo{C8tnodoidad:aiioq  itxoi 

«fiat} 


lofephi  Mafcardl  * 


r ’-rf 


■' illortitlSdefijffc  poftidcrc,  /me /hqilitflh  fyfoprifiath  ' 

ncccam  poflofllonemobliujonitradidiflerUcpr^di-  %^PQjft}ihiATn:or^MM,qua*nincofpora^tmbnut^y 
ftam  Curtij  dortrinam  limitanti  & intclli^t  Parif.  bi^iinadaitfiriumirdhsf^t.  CowtrJWd.tw.jJ.' 

}nconf.ni-nu.7S.verf.  nccdicantadutrlariji  vol.  I.  Contifiafidir/ndvt traditur Jbid.nu.i^.  " “ 

Rip.in  d.c.Cum  EcclcGa  Sutrinaam.a  j.  dc  cau. polT.  z6  cM/lesbouffje  militia  mijfin^x^tntin  quaJipojJiJTtont ^ 
Sc  propric.quos.tf  fcrt , & fcquitur  Rol.  i V allc.  in  d.  prikihg^  veteranorum,  jton  tenetetrveejiimum  bone^it  • 

■conr.9.nu.47-V«rf,vltmTononobAat,voI.J.  ; prubetrt^. 

ig  Decimo  limitatur, modot  iplc  probet , quod  Stin  17  l^tnuitatemvhi  quupt>J!\ieat, negant  ea  probare  dehet^"^ 
pra'fcnti  poflideat « & fua  praeiens  pofTcflio  dicatur  28  'r^rtiitnmiUeridi  pojfe/lio  iranrfert  onus  probandi  etti» 
habfirc  antiquiorem  originem;  nani  tuncvtiq;l/crii  dkentetn  id  immittenti  non  coynptlert^.<-  ■ - ' 

cft  ,qu6dptobata  hindndcpoflefiloncdc  pracfcnti>  igFtneJlrain fubparietefafiam,  non  fuijjiiurt  faffSdi-^' 
illa  pra;fcrtur,qax  probatur  antiquior, ncctunciu-  • ^ns  tenetur  probare,  propter  Mj'^onetnaduerfir§. 
niori  patrocinaturtiraiuspoftcaacquilifus : ita  con-  ^oCUricret  exiens  in  tplifs  ^Jjijfiane  clericatus  reies/ftuit 


luluit  Alcxantnconl.zi.  vifo  proceffu  inqujfitionis 
<ontra  loanncm  Andrcam  iu  fi.  vol-6.  'ac  tclpolum 
cft  i Soc.iun.in  d.conf.  1 4d.  nuin.  90<  vcrfifcd  tamen 
prxdidiisnon  obftantib.  vol.  i',itaintclligcnda  efle 
dixit  ca,qui  ipfcmct  dixit  ibi.nu.25.fu  plur.fcq.idtj; 
Velle  aircrirBar.5i  alios  in  d.I.fiduo.  ac  Aret.  ind.^. 

quadrupli.Col  pen,fubnn.49*verf.&  prxdida  proce 
dunr.Infi.tif.de  aaio.quibus  fefubfcripfit  Mcnoch 


ab  onere ^obarsdi.  ^ 

3 I Ftlsum  habentem  qua^pojpj^sonem  Juiiurss,dicenseJJL^, 
inpotejiale  probare  debebit.  - ' , , 

3 2 Probatio poffefiionis  diuturna  tum  aUtgatiorse  tituli,op/i 
, ratursp/sustiUeliprobationesn^. 

33  Cenjum , qui  diu  /oluit  alicui,  dicens  fe  ad  folutioTS*m~>  *■ 
nontetseri  probare  tenebifter.  • . • 

%e^1hnpbyleujss  ejl quadam  firustsss.  . ' * 

in  d.q.ST.fiibnu.^^i.vcrf.dcclaratutrccunda, &ibi-  iePriusleghtm  allegans  debet  ipfum  probart^.' 
dcm.nu.73z.cx  hoc  explicat  fiataruniBrixicnfc.  3^  Cationtei dicentes  ji  in  ait qno  priuUtgiatos,  licet  fueristt 

ineiusi/u,'ijqnafipppeJftohe  probari  tenentur.  • 

/ 0 C Lr  S l 0 AlCe»  3^'PoJfiJpo  rerum  incorporalium  non  reliuat  ab  ostere  pro-  . 

‘ bandt,  quando  prafens  (latus  idntradiatehetbrmf^. 
ARGVMENTVM.  ^natura.  ^ - ' ' r '7 

_ . U « J ; 40  rerum  corporalium, ita  demum  releuat  ab  oneh 

Per  poffeflionem  trinSierri  onus  prODinCll  prob.mdt/eFipetJ/e/io /la!iu,velquttlitatis,qulasn^ 

inaducrlaiium.  ‘ aaualiter,veUjtapiaimff<aborigini.^. 

* 4 1 Pojiidcrtt  res  incorporales  mala  fide,  c7  de  dolo  mato, na» 

S V M M A R I V M , , ■ ^ reUuatur  per  eam  ah  onere  probandi, 

l PolTe^cnis  quam  magna  fmt  commod:L~>.  41  FoJJi^io  cum  mala  fide  tn  wcorporaltbtss  nunquam-» 

z PojJidcntnJyati dicuntur.  , ' transfirt  onus  prokatidi tn  aduerfarium—, . 

Polii  Uhr  dicitur  habere  plus  turis  in  retinendo , quam-j  43^  Pofiifiio  etiam  cum  mala  fide  transfert  onus  probandi  he 

aduerfarium  fauore  religionis , 

^^Prateritum  tempus  in  his,quf  temporis  curfie mutantur f 
I non  facit  praJumidtprdJmtit&Hu.e,^. 
e^6  Aetas  ex  aipeauiudicatufi 

47  b^ojfejsm  aiteuius  flatus, vel  qtialitatis,qua  repugnat  eri- 
. gint  mi^ttam/iconueniat  intentioni  adaerfar^,nott-J 

tranifirt  onus  probandi  in  aduerfaritsnt— > . 
Contrartumqtu.^o.Concil.nu.^i.  ■> 

48  Ltbera  vnaquaque  res prajumitur.  ' 

ur.  49  Seruitus  non  babet  cattfam  naturalem  , fed  aut  impofid- 

t tam, aut  prafcriptiiiant-»^ 

5 z Pqffifiio  flatus , aut  qualitatis  turi  communi  repugnan  •' 
sis,vbi  tn  sudtciumprsmipaliter  dedueitier,  non  releuai 
ab  onere  probandi. 


cur. 


aaor  in  agendo. 

4 Pofi/iorem  habens  dicitur  babereiusinre->.  , 

5 Pofifio  transfert  onus  probandi  in  aduerfarium, fy 

num.  7.  • ‘ 

4 Pojfeir<ir,‘vbivtritifq-.  sura  ohfcurafunt, obtinere  debet. 

7 Tiiiiitis  tx  pnillfiwne  prafumitur . 

8 'ftirmus , vbi  </i  fundamentum  intentionis  alicuisufiebet 

deduci,  irprob.tri. 

9 Tempus  allegans  vbi  tji  in pojfefiione , iOud probare  non  U- 


jo  Tepamenta plura  eodem  die  confers  vbi  reperiunturfia- 
■ ‘rrs  ex  vno\  qui  efi  in poff«jjione,c4eterii pr 4 fertur. 

I I bonorum ]>o/efitontm  intempore agnouiffiprafiimitur, 
qui  inpojjefiioneep. 

1 2 'fiona  fint  acqusfitd  ex patrimonio,vel  frufhbut  ecclefia,  5 j Pojstdtns  feruitutcm,vel prmsltgium,vbi  bis  vult  suti  in. 

vos  aiabigitur  ,pr turtur  in pojfijjianeexijlens.  ' praiudiciumtertifnonreleiiaturdprobandionere. 

'Qpsd  declara,  ve  ibid.nu.  14.  Pratentutn Jacit prafums  in  fiquents. 

't  3'Pjlius,a>tacqutfiuefit  exbonispatris  necne, onusprobau-  ^^l^ilaiiatus  dicitur  quoddam  priuilegium , contra  itet 

' di  incumbit  non  pqffidenti.  . . commune  d Principe  concefiuns-., . . ^ 

H Domitio  vbi  fa^a  efi  inter  virum, igvxortm,  fyvterq',  56  Tjjptarms  adboc,vtper  tumgtfia  teneant , fuffieit,  quod 


detrijerit, nec  appareat  j^quts  prior  mortuas  JhypoJJidtns 
'4^  ptffrtvr.»  ' 

l f)  Vlioritii  <.  r.  ts pqP<  rjoritai,vbi  non  apparet Jt prsefertur, 
'i>i  qui  poflijjfonem babet. 

iqjiona  intra  fines  pafita  illius prafamtwttcuius  fiunt fines. 
. I %poJfidens  buha  tn  alieno  territorio,  wn  tenetur probare-e 
■ - ■ ad  fi  pertinere  j fid  esus  aduerfarini, 

10  Infirum  ostum  .dotis prius  prafumitur . 

2C  Dotu  snlirumentum  non prafitmstur pristi  celebratum , 
..^qu^  :do  alter  'fi  in popeffiont-a . 

3.1  *Plpmi)ia , iy  ii^nomtna eademvbiduo  habent , ipPrtt- 
w tstenturadeeo loqui pra/umitur,  quiefisnpoffefiiotk-a. 
zxFrimogtu.ius  quis  Jit,vStnon  apparet, prafirtur  is , qui 
.7»,  efitnpoffeJfio}it-‘ . 

1 zt  Ftltasvtt  ambigitur  cuius  fit,  eius  efi  prefumitur  ,qsei 
■ poffidei. 

24  Proprietatis  caufa  vbi  opponitur  contra  exeqasetionem-» 
.. . fenteatue,  otsui  taorprabandf  (tKumbtf  non pt/jsdtatf, 


probet, JeeJJita  quafipoJiJiioneNotariaiui. 

5 7 Notariatus  quajipojjijiio  non  fufiUst , vbs  notariut  petit 
Ji  Notarium  dccl.irari  ad peipctiiam  memoriam— » . 

53  Pojjifsio  fiatusaut qualit.itis,qiiie non conucnit,nee  ort- 
^ giairtiy  nec  tontradiaioni  aduerfarij , onus  probandi 

tramjirt. 

^pPoJfijuo qualitatis  vhinonejl feparataapr6prutatt,vet . 
efitnUatei,onus  probandiinaiuerfartum  transfert.  , 

60  Quilibet  ab  origine  fine  maliisanafiitur . 

61  Pojjifsio  JiruitutiSffy  contumacia adutrjdrif , onus  proi 

Vandttneam  tramfirunt. 

CzContumakfnnper  finfgiturftleri. 

6}  PoJjiJJbr  bodiCfOlstM  quoq-,ipfimet,fy  non  alius  pojfedijji 
prejumitur . * 

6^  AJfcrenti  Je  ejji  iUurn,quipofftdit, creditur,  fy  negati  onus 
probandi  incumbit. 

6^  Pojfcfsionontranifcrt  onas probandi  in  aduerfarsusn-/, 
peapdo.  <Q]Hra.  pof sidentem  aiefi.  aUqssa  prajupptft. 


D^pfobatioftib. 

dH  iWf  foAvWjmf  ftJtJUtinin  irtmftri  $ti  n9^fi 
IdtnUm  prt^nAi  onus, 

6i  Tojfffmtomr»  $m  stvnmttm  nibtl  rtlfust. 

48  ^uf^unvioUnt^bominis  U6di4sn^M*m  Jirni^  fu«i  ft 
dsmnat*4iwrt  fniliknjrt, 

^I^o£ifuo  mrh  dtiim4ndiinMUtM4dtfgdJinibd  fi^*fl» 
qmati 

70  ?opfuo«mtrtt  ius  a/mmunt  tt04diunsUAUftia  Utkfo , 

rHtuat  4bomm  pf(A4tidt^  . 

71  *Po^rfw ntn  trmiJtrtmaU&prvbsfionm t^Ms-mdoiut 

froptuHUtprtneipahttrhiiuditiumdtducaur.  /* 
y%  FoJJiPiQluttrtldidabomnpiXibsndiMtvimn,  tdii>ntn 
^^,pt4Hd^  sUortUa  prttuipuUttr  in  utdicio  <kductt. 
y i f‘Hd4hbui^4mdQ  rtUuet  ah  cmtrt  pnbJ^. 

M •3  an  n m poflcffionUcft  qemo- 

<iun]:longciMmq,c6inodiiu 
j c(lc,&  potiiistpoBidcre,quatu  pciue  1 8(  htuuscoio- 
lumcniigiatiaptaumqi&icrc  fempct  iogitcaexi- 
ftcrcco  mentiones  de-i^  tofbtioncKJIccre  folcbae 
lmpdn/^iinidx-InA.iii.uiniei:dlAitdt-co|ligiut( 
cx  c-  s-dc  c^en.inu:i'do<ii.Sc  de  Sahiilan- 

f crdicA  ex  I.C  dcbitor.ff.de  pigno.propicrca  gl.cos. 

3 ijui  tcnit.dt  pofGdcm  beatostappcUauii.in  /.lines, 
vcl  plurcsiin  vcib.rcgta:.  depaccitnEJc  ciMf  vloUr. 

10  vnb.fend.hinc  c<  diccbdt.  Spec.  in  tit.  de  emphyt. 
/.S.nu.tj.vcil.dd.qugmlur.pollf (forem  )ii>^pplbs 

I iiuis  in  rcfinendaqu.Kn  adorenitin  agcndodiabeic 
itdiciiuf.qui  iutc  pnflefliOQisfiuilot.l  J.$.hab$re.ft 

4 oc  quid  in  locupubl.de  quittiabci  ppffidTioncbt , d>- 
Ciiuc  haberciusin  texefls  A Iciin  cohl'.,f  u.  ny..».l(b. 
4.intct<(icns  veTO.quxvatijsiulocisebllijUtcpm; 
demcsquainqua  It^ci  ingentes  rrilitatnartcrte  pdl- 
tcirio.ca  non  ra  in  poflicniis  ha^ada>'qdoiiiK  pto- 

t bandifinaduetratiun)  varisferfipiunenitii coai^uB- 
ta  Cc.c&iqui  pofbdc(iiutcpollidcre,.tii  yt  podidl/oan 
luo  loco  remanete  diabnifi  adWr  iBapi  Icgiu  Jtc 

jpbauent.vndcdiciculucuiricdol^e^ralunt  vtnulf 
6 quciuia  polTidcntc  uidicaDdfi  cuc,ind.9.ictincn- 
dsp4)ux  eondui  jiollia  apeitc  probatur  c%  c.fxpe  de 
rcftit.(TOl.c.rxliteriSidc  proba  po.c.  ad  aucetdepta;- 
Iccip.dcm.i.vtlirc  pcodcii.l.circa.lf.^cprobaiio.l.(i 
qoisiibctu.ff.cod.l.2.t.nucpo<rid«isd;maiie,iun^a 
gl.in  ucrb.cducnii.m  fi. de  ibiBar.  ac  ali).I.ador.l.uis 
,cius.C.c6.dc  prabatio.I.liberis.S.Dlt.Cdc  lifaer.caul. 
Vk.C.derciuend.l.ob  marirotd.  C.ncuxorproma- 
xitu.de  cx  Lg  accufarc-C.de  eden.  g;  dc  aliis  iuctbus.g 
.phirimisadatim^  batTitaquin  rradl.  dciurc|ftipiq- 
gcbit.in  I i.opin.  17atq1u.19.de  ao.uaf;de  prxm  ce>s, 
cu  fcq.&  tradidere  Bald.incoiif  iH-num.v  eol.S. 
Corii.inconl.9qiiifoproce(lii.cul.l.nu.  is.uol.a.^ 
3>oc.ren.tnce>nf  atd.acturalc.nuin.i.uol.  a.  Uarbqn 
conf.r  8 praelati:  1'aiptum  cll.  cpl.iSJicrrcu  crgqin 
ptopofieonoflro.uola.inc6('.j5.rapicntcrfcilbiisi>. 
uui.5.ucrt.inodoin  propoflto  noftro.uol.a-dd  ihcbf'. 
la.diffuilccft.col.pcn.ueifcftprxtcrcaaUuencndu. 
(iol.f-Cuc.ti;a.iaI.adtiionendi.ou.3.a4.  netf.  licetvx 
pofTciriooc.ff  de  iniemt.Cotn.in  cdii  pb.  iitib  j>cef&. 
Du.id.uol.a.Riifi.fCnancoitliiay.cognnexpiuccffii. 
su.jeutoi.  i.Uec.titcbliq^.  bcDCin  ptiu.dt  ed|i4dS. 
•iliicaiu  prcpolito.mptia.dctnd.c,litcris.col.a.ib  %. 
aio.n4o.de  lcj|.dc  ptobaiipinconf.  asa.du;aadtiio- 
ddatu.  t.ioconf.f  tb.  iryeSmoia  Mediolani,  nu-i, in 
conl.4s4-ptQpt>nittir.ou.a.dc  liiq  ii.ubee.Matan.in  1. 
ispot^.qiilip.Uccl.dc  pcrhocnou.tf.de  acq.iixr.tq. 
CoraLin  Vnihil  commanelaiatura  litettiu.  i/^eeC 
tctsiurb  cunimodum  cA.ff.de  acqqir.poli'.  di  ibitrem 
Bcfciitla  Fcman-liibnu.c.  uqrl.dccimoquatiodiflE- 
Xnni.  A.>pa.tbd.'c.larpe.fuiyiiu.a.  ucriltcrtiucamino^ 
' duiu.bviuinuxtn  conii  ap.  ditipcrin,dctnaiurcqiu,f, 

11  (cq  ueifaeina.cUcdcIu&Oiqbusin  loc^  hraurtiti- 
act,quipiuriqta’c6mada , quxnobis  podeAio  parat , 

‘ 'doiiuiieaiOia4:,coocluiiooequoq,-QO<iftilU'c6nfi(- 
"''ei  . • 
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muNaf.lno6f|7).qmidain Bomlne.5d'lpidi(>b-  . 

'vol.l.Ccph.ioeoof.4Jllu/hisC).CIaudius.num.  fl, 
Vol.i.dcincoaf.yy.Cuntm  hac  caufa.nu  46.  cci.uoh 
i.Mcnocliaouad.dcariuir.iudic.ccaHa.i.tib't.cau 
43.nu.ii.de  nu.t4.ubiaitpo<rc&euicm,nbncirepa>‘ 
batiopchi/cd  tc|cuatioticm  ab  oncre  prubidi’i&  itl 
c^inent4dipiic.po(rfcnicd.4  q.p).  nujii.794.  pbft 
oerf.dcclaraiuricxib.  . 

7 Coocluieonis  noArxratio  eA^uonianrtct  poircf^. 

fionc  prxftjraiturtitulus,»  I cA  icx-in  d.clcm.t.  n Iit. 
pciil.vbi  piobaturcx  po(rcfsionciiusprzIiinHehait)e, 
afcptnniodum  Lcnij.queni  iiSu.  ail  id  iticiriinf.nla  • 
ttm  Bacb.in  dxonf.  i a,  qol.  pen  uctCwprxjcici'ad- 
Ucitenduin.uoi.t.dcinaddti.adBal.mc.  i. ut.de  Coa 
icnanr.  dom.'  & iidc.acTicaqucL  vbi  fupra.  nuai.M. 
inAnc. 

£x  hac  ita  confUmata  conclunonefequituti  quod 

4 lic^t aliis, quandottempus cAfundamemum  imciv 
uonts  alicuiuajdcbciit  ab  coptobari,  yccliciiurcx  tra 
diiisi  glu.  in  I. cum  adum.in  ver-iiun  ptmft.de  iia> 
Batt.na4.ff.de  neg.geA.in  I.  qiii  iOfanc.in  $-  fi  paf^ 
iutaucrit.mverl.acquiAAi.ff.ddmtciud  Qaif.icidctn 
ac  exfericin  I.115  ANiini  $.(’cd  vt  pcoi^.ff.dccxcbpw 
tei  iuti.ngUnc.vencrabilibun  gto.ticn.de  fcffitcn.cx- 
cont.ln6.poAicai6aBal.atduc$aly.  ini.vli.pcrillff 
yex.C,  an.Ar.tx  fuofac.in  quam  fciifCriam  inulta  dc 
nu^t^uoaccumuld(.And.Bafb.ia(x>ni'.ipa:<^amiC 
'pcn.in  Aaiol.  (tin  ttib.C.qui  admUtimu.6.  ucil^ficd 
podet  quif^aai.dc  ibi  Cag.nu.;9.uctf.  circa  IccundZ 

9 partem  rubJftud  iamca locum  t non lubct.cufti  ip- 
lcccperiuitiiipoi)crsibne>vtegrc^edocci  Bart.  iot. 
i.jraion^tcm.lubnu.1  vcrfi.tf.deboo.poAifccao. 

10  lab.quosnloco  dctetminat.quod  fd  duo  producan- 
turccAqnicnucadeitt  dieconfcdiai  qaifcnptuslui- 
tes pofsidcc anteponendum efle,  idauconbriuarlllc 
ex  tcx-d-c.ibi  lif.de  prubat.dec.fi  i rcdd,dcptxbcn.ia 
d.inhanceandcm  tcnfcmiamcoiifqltuai  cAa  BaUl. 
iDConfi74.hcct.sllcgaiioiies4iu4.uciCproponiiur> 
vol.i,adidcm  fcfpondic  Alex,  in  cbf-ip.  admodum 
ptaeebtc  jiu.  1 .uoLiac  (iadidirCut.lbn.in  l.admonS 
di.fub  nu.;ay.acrr.&moUcor.'ff.dciutciur.  Bat.fcqui- 
lur.Cjem^trf  cpcfccol  wfinu.  f .de  icfctip.  in'  6.  relatus  i 
latiin  I.  itcoL  a.itu.ifub  uaf.tcttio  limu.ff.fol.  nuft. 
Aitctin  priii.(ir.In  Aitdc  adcniptio.lcg.col.i.fub  BU. 
iiyetf  de  Barf.lo.CorafSn  d./.n^il  commuqc.n.ty. 
Dctli  fceundmtnldivs  pitoc.tsiooivdc  Marati.  in  d-his 
potcA.nu.  aipi  9c()i;  bene  iiutatMdm  piolimitatib' 
nc  cius, quod  diaiegUu  l.iilt.Caic  cdipdiu.  Adi.  tei. 
Segldnc.i)It.ublutas.ij.q,i4cinc,Adiiobidcicim, 
inty  aOcuctpuit.  Barb.  iri  eonf.  a j.  Tcriplit  Propheta, 
col.pcnaieratcnio  ad  u)iimam.dobilattode.uoLi..^ 
ide  .pulchre  in  d.cqnr.3Sa:ol.3.uctl'.4.pri;miitait(]i. 
auhjs  hoc  kli  confinpat  Tiraq.in  d.tract.  de  iur.'pil- 
ntig.in  1 1 «pin.  i7.q.Au.9.uct£nuc  item  tcfpcxtt,  i 

Cm  quidem  pmimneiato  pioculdubid  quadcit,dc 

n illud, ut'isa]uiagnouittbotiorum  poflcisioiKm  pta^- 
fumaiurin  dubio,  (cmpoce  cornjraoagnouiifc,  nec 
4cnai  tAudptobaic , quandocAiripoilcAiemereidi^ 
bonomni.ha  concludit  Batb.in  d.  m^.C.qui  admit. 
c^-i-puni.  y.verf.fatcor  umen.de  ioi.qub  ad  hoc  it- 
Iuiiifcquunturlalicol.i.dcl'cg.rubnu.7.  uctf.dc  tunc 
a'AiAe.Dcc.nu.7S4iar.fcd  btcuitcclac/iligci.  nu.r  3. 
ucrfjuxta  hanc  partcni  mb.ac  exteri  xxceptaCaga.' 
S(bii).M.uerUimitatutprxdiaacoQclulio,dc  feq.de  ^ 
attf.in  panuiu.s.ucrf.dc  adde  ulva  ptzdilU.ff.  detes, 
hir.pecca.qux  ab  eo  tbidem  tiaduntut. 

. ito  finitimuih  eA,q>  loiptis  prodidit. gUn  c.oulli, 

r 1 1 i.q.s.ubiAnguUtifct  decidtt,qu6d  fi  trc&ot  Ecclc 
fifraccedat,  quarat'uiquc , anquzfita , tinr  cX  cicritt 
pktrimonioian  cx  redditibus  Ecclcfix : ptoeoprxfu- 
ini.quieAinpoScfiioii^^oiIndecoaCipgaineu  pof- 
liduftcm  Bcclelic  eife  prxfcteBdum,qi  elprius  cxpli 
«eiuc.in  c.fuiltoaruicAciiiuerCpiob&ii,  ii.quxlt 
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i!vbi  ait » qiiod  fi  poft  fi?b?tem  ctotCi  EccfcGa  fic  in 

poffclTioncrcram  )h?rcdiba5incurtbit  onus  proban- 
d>bona  illa  non  dTe  Ecclcfiae';  lcd.fi  hircdcs  fint  ih 
poflcfitonc.mncEcdcfiam  illud  dcbcrc  probate, cui 
/c-lubfcribirCurtitcn.  lod.Udiiioncndi.fnb  d num.- 
42  j.  vetf.  nont^ficiar.  & c^dcin  gl.  yaldc  lingulari 
appcllar>5fii<juitufBarb.  iod.cpnl.  codcto.col. 
pCT.vcri;&  addiiTO  gloflan^volu.  i.quam  opiniqii5 
fulciocxc,o,quba  in  fimili  di<crc  gl.  io  I . cum  ppor* 

tci. in  pune.in ycrf.excius  fubllantia.io  fi.Cuic  bott. 
quxjibcr.  & Bal.in  auth.cx  tcfianicto.C.dc  collatio. 
Vbi  ffdubitctur.an  illud , quod  habcMcquifiuc^itcx 
.bonispatri.s , an  aliunde.,  & quxumreui  incombat 

a j onns  probandbfiatuuntfincunibcrcnqn  poll^cnri, 
quosrcfcrr  Alex.  inconf.  k40.circa  primum  dubium 
“ num./.vor.fid*bmqcsfcquutur,cmn  conlhtpr®- 
J4latumtaut  clericum  tcmpptc  promotionis  habuiffe- 
bona  propriamcnipi  loa.Andtl&Card.Flor.iQC.vt 
vnufquifq;  vbi  Abb.in  fi.  dcpecil.clcti.  Arch.ind.c, 
fjntnranifcAc.nu.4.i2.q.2.Soc.i[cn.indconf.ii6.pcr 

tbt. ilhidcol.vol.i.accxtcri  d Tir^q.  relati  ind-trad. 
doidrcprimogf.in  1 1. opirili7.q  n.8.vcf,occurithic. 

Eiuldcm  noix  tft  traditum  a Bart.in  i.  fi  inter  nu. 
i.vctf.^  quaro.'ff.dcrcb.dQb.vbi  pfcclarUdmodu 
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i5fiatuit.quod  fi  donatio)fadifitintcr  virum, & vxo- 
rcio  , & anibodcccfl'crint,adcp  vt  nonapparct,vrcr 
•piiot  perierit  , in  dubio  pro  poflidente  res  hxredita- 
rias  prxlumcndum  efle,  qui  pp  poflcflloniscomodu 
•'transfert  onus  probadiiii  aducrfariu.cx  d.  1.  vIt.Odc 
rci  vcnd,'5c4n  a l.inpaii.ff.dcrcg.iur.  & in  c.pati.co. 
tit.in  d.ide  di  xit  ipfcmct  Barr.de  pa  e re.,  & fiho  finiul 
jnoricntib.m  l.tjduos.§.cu  m bcflo.fi.eo.dcrcb.dub. 
B.irtolfr  rCfcmnr,&  fcqimmur  B.itb.  in  d.  cof  .coi. 
t)cn.vcrf& adduco,  quod  lapicntcr.vol.i.vbl  inulta 
Wis-finulia  in  medium  profcrf,tur.len.io  d.ladmo- 
picn^.fiib  co.m1.473i  vcrf.4-  moucor.  cu,vcrf.  fcq.  lo. 
» eot.iCd.&.nihilc6cmu.  1 y.it^fi.  de  Laprcn.  SyliU-  in 
d.conf,27.fub  nu.7.l’crf.bciic  facit, quod  pniclirc  V'0- 
luit  BaivdcquarcmcminifCrliraq.vbi  lupr.  nu.ti. 

verl.addc<&  quod  fefibit  B,iit.  5c  uii.  fcq.  confirmat, 
eandem  Bartol»  doclnna  nos  (equini  liiinos , &plu- 

fibtisaliiscpnfirmauimusinfrajn-verfic.  fubftitutus. 
.C0CI..1  j^nu.l4.fub  verf.  j.dcclara  tiu  hoc  eo.  vpl.a* 
AcccJac,  &,qiibd in  hanc  rem  fctlp^um  cfi  4 Bal_. 
in  c.tapjrtduin  landjc  Crucis, coi. 1 -vcrl-quid  fi, cade 
a<5  dic.de  rclcript.  vbi  docoiitqubd  Gdu.o  uhpctrarint  4 
lumino^Potiru^cl  Rege  officii^,  neintum  debere  ad- 
■ nutri:  quod  fi  altbr  pplfidcat , ptp  illopradomcdnm» 
& ludican^unn  cflcjquia  eo  ipl^tpib(^q(lidet , plps 
iuris habc^'CO,qui  non  poflidct.'l.r.in  fi,  jf.  vti  polfid. 
Baldum  reftrt,&fequiyirCijM:£.lc'n,in  d.l.adinonv!di. 
liib  codcrnno.3i5.ycrfi8.facit.idcm  dixit  Ang.in  dj 
l.fcdeum  atnbo.nu.i-.in  fin.ft.deiud.dcduoljus.qBl 
impetrarunt  prxbcndam  in  c.idcm  die ; cui  adhxtbt 
idenv  Cor.mbdp  rcl  a to  loco,verf  7-pcr  M .&  Syl  pan . 
in d.conf.27.  nu.7.  cifca  fi.  & idem  efleinquit  in^cii- 
.■4bconccfloco.iliciin'diucrfi.s  buIliS',  &.  in  diucrfis 
• icAamcdusjVf  & meniorire  prodidit  CafcJiia.Got.m 
\ , nicnjotia.incip.  podJcAionis  coinrnotliMV. ' 

/i  Excod«}lbuicmaDat,qubtlcortlhl.rcrponditSoc. 
VcB-fiipcr  qourpuctitaottaquonuida  pr^diorutn,quc 
' poitidd^tUTiiCcunlUuouatc.jCanri  i\oui  intra  fioes 
4 Sarzanx  patrix  niea;,quxianquabe^ignilfima  pares 


dicit , quod  loca  »q(ix Junt  intra  finc.sH  prxfumuntut 
cAccompiuniraris.ciiius  luot  fines ; adeo  vt  domini,  ■ 

& communijaTcs  habeant  intentionem  fundatanv-'» 
qiKxidrcs.fitasinruutjcrnrorio  «donec  contrarium 
probtrur.vt  iit  HoA.  in  c.fi  diligenti,  dc.prxfaipiib.  ’ 

^Emosybcrrimeidprobauimusin  coci.  aiy.  inverfi 
b^a  intraBnes  Regni. vol.i.ramc  contra , fi  quis  fit  v 
»'18  inpoAeilipnceorumbohorujipk  habebit tmtStib-'  i • 
nem  fundatam,3t  tr.ihsfcttonus‘^robandi  ad  dpmi- 
nuhi^utcommimitatcm  territorii, in  quo  bona  illa 
lltabunea  nempe  ad  fc  pertinere, & fpcelarc,  ob  pof- ' < 
fclfionisnaturam,  qqx  transferre  Iblctonu.s  proban- . 
diipaducflafiiitm.d.S.rcrtncndx,  IuAit.de  iotccdid*'  ^ ■' 
d.l.vk.Cdcrci  vcnd.^l.fiuc  polTidcti?,  vbi  Dbi^.C.^ 
de  probannaih  anrcquam  ailor  prober  illa  ad  aliuiri' 
noiipertinerc , tcu.s,quipoAidct;C.xfolapoflclTi6ac 
ptobardominiqm.d.l.ob  mabtorfi,  & ibi  glp:ac  ali). 
ne  vxor  prP  njati.in  f.  cum  res.  C.  de  pfobat.ic  'plene . 
Bapoi  .MTtcri.in  l.qui^m  iijUiio.ff.de  conditip.inAir. 
praindcciupcomiiiuuit^s Q.aAri  npui , &crit  in  pof- 
lcllioncprxdioru,quxinfraSarzahxiin«.,obtirict» 
merito ciulUcro  parriaJ  ihcx  p.ittCs  effeprobandi  ad. 
fc,ca  fpedare,  non  a4  didam  cpmmuniraicm , cbn'^  a 
fiiluitldcm  Soc.fcn  Jn  conO  1 47;  uifiscapi  tiiJis.  hu.z, 
cuVnicq.  vcifi  capip  Iccundam  ilpbit.itioncm.  vol.i.' 
vt.;bi  .plemus  per  ciim  4 quod  confiiium  dcyerboad^ 
verbum  itpctituni  cA  in  copi,  isi-vol.,3.  "■ 
Sugfitioribas  maiore  in  mpdurDconucniti  <]nba  . 
profitendo  fcnlulalanl. t.cbi. 2.  nu!?-  verf  5.  ti  tnira,’*, 
ff,rolut.mat».qu9  in  lacpprpiulif,qubd]iccrrc  pertis 
duobus inArunichtiscadcin  dic  confedis  , nec  vUp 
inodocbftct,  quod  pfius,^  pptl^rius  fuerit  conditu» 
ippra-f^mendumliidobstfnllrumcntum  priore Ibov 
faduih.l.in  atnbiguis.ff,  Hcrcgaur.qux quidem  fitit:  f 
coacl.Bar-iad.l. tatui  pmncsaffcnuiinru^tfi  id  IpcS  . ■ 
aofibj  vc*ndicatfc.hon  p$,vbi  alius  priuatustcA.in  pof- 
feinot.ic.-qu.rpteRrcnduscA,&  illud  iriArumentu do-  . 
tis  prius.effc  fadO  ^n  aduerfariu  probandi  onus trif-  \ 
fctt»etijim  quando.d.anu  pcrlbna  priuilcgiata.  d.cQ  . 
4fcdcdcprxb.ind!&  d-c-cx  Iileris.de  prob.vbfgt 
Sirnilcqmdpiani voiuitBal.in  c.cxlitcris.num.i£.  - 
fub  vcrfinps.habcuiusdccpfuetud.ybi  deciditiqubd 
(i  fini  duo  cipfdcm  noniinis,&  cognbmihis , & vnus 
21  pofsidcatinArumcnrumjilicprxlumatiirt  crediror» 

& uansfetat  pilds  contrarium  probandi  in  aducr^i- 
rium;quiaprxIumatlu.p^o.po(^cffore,perca,quxaa- 
tc  diximus ; quem  refen  fcqoitur  laf  in  d 1. 1 .fub 
nn.y.ff.lblut.matrim.  ■ 

Quibus, & proximum  c{l,q>fcquitur.Etcnim  in  at-' 
dua  ilia  quxmoncbbitintHo inextricabiliore , qua: 
o5s  feteiuris  interpretes  anttfigoanos . miru  in  mo- 
‘dum  torfitj.quammarc  Apglicanum.,idcfi  materif 
^profanda  continere, dixit  A Ibcri. 4 Ro/a  ini. ptccllj, . ’ 
'cpl.5.G,dcimpub.&  alijs  fiibfiit.quando  fcilicct,ali- 
qua  mulier  codempartu  duos  pepent  fuccpfsiu^ ; c6 
certum  fit,  natur5  non  permittcrc  fimul  vno  impetat 

diios  iufaufcsdp  VtcromalrisjJrodirc,  vtibquir.i.C. 
in  l.ArcthufaJf.dc.Aat;hoin!  ignoret  adf.dCcpoAei. 
fdjfipolsujquis  lAoriS  infaqtitun  prior  cgroflusfiic- 
titJ  tunciiiiAis  gcminiscircar^stndiuifibilcsiniupe 
zzprimpgpaiturx  illum  ^dlpprxfbrcodumiq  nunc  cft 
in  poUelsionc,  Se  ob  id  ab  onere  ^b^i  (cleuart;opci- 


i n)cciucmfiu]mxqucacfihu,gcnuit,a!uit:,6ccduci>-'  ttic  colligitur cxjeotqubd  tradidngl.inl.idcmctitrB 


.nir,curoi.c  cantu  debere  profiteor, quaromnec  Deo 
Gpt.M3bt,at<jj  mci.s  parcnubus,dtipfi  patn^fvrdiccr 
fic  Iblcbai  BtfDpaicticorom  facili PtincepsAnfiotc- 
’ jiLes^pj re graua  me  poQc tcfcrrie  cognolco.  & quantu 
*fncnunquairi  pctfol  ucre  polle  corifidq,  A iftcfn  itaq; 
nblira  trcaeundo.Iicct Ca., qux liinti.hfra  fincs,pr^fa- 
dynunt  iiimsc(lib,'f  coititskut  fines,  authptc  fial.  in  mb. 
.C.dc  conuab.cuipi4iu.  25.  Vt/f  2*.  quito  per  I.xd% 
iiaua.^  vlt.ff.codcm  tkcootrah.cinpt.qubduadtdu 
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veCf.quxAio.in  ff.A!de  Aar.  homi.n.  quam  fequit  ali}S 
id-cewroborans  lody  Ciricr.  in  nra£f.dc  primogenit. 
m3.col.q.i  i.nu.ifdc  d.cuin  fcq.  & io  hanc  fententiS 
plurima,vt  aObict,conge.rif  lTiwq.ind.trail.de  iuic 
. primigCQ.i.i.opin.iTj.quxfi.pcrtytum,  qpamuisipic 
in  conclulioncxi.q.  i 7,  pu.  7.  verf  igitur^  v i rota  ro  Ic- 
qqitur-itihac  dubitaiionecamppiniopcm.qti? dicit  ■* 
vjTunqueadmittijfiuc  tn dijnit4tibus  regalibus,- fiu6  ^ 
^ cxcaisiidwslifc^rtarnsi^  qQape«ipiutun)»||  * 
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De  probationib. 

principd.q.  I7.3c  in4-Opin.d.  r7.q.incip.  ad  quai^am 

* opinioncm»quam  ibid.m  princip  communtorcm,dc 
humaniorem  vocat » dc  Ifi  d.  concluf  totiusquxftio. 
vbihocprocedcreafleric,  nifi  aJtcr  prior podcfti  006 
renim  adeptus  foerir»  is  enimintenm  pr*fcf«ur,niii 
aliCT  maiorem  oani  efle  fe  probaicc  \ aut  nili  hic* 
qni  poncfsioncm  prtet  accepit , eandem  amifcm, 
dc  altereandem  acquiliucrir.dt  diutius  poffcdcnt,io 
«queclTct , aim  1»s  dchbcioic  intcmamuf  :tunc 
cmmis  ,qni  in  poircfsioneeft,pf«fi:rctur,aiii  euani 
alter  maiorem  natu  Ic  clTc  probauctit. 

Kcc  minui»  eandem  conclulionC  noAtamcorro- 
borar»qaMdocmtgUnc.atfcnc.iA^.  vlt.poU  piin- 
cip.  dc  prxfumpt.  quod  Q in  cafuillius.  c vtraqi  ma- 
ter illud  dixiOet , qu6d  altoa  tantum  dib  t » Tai  icet » 
datchuicinfantem  viuum  » denon  occidatur  tunc 
enim  /ui flet  infans  adiudicandusci,  qua;  crarin  pol- 
fcisionet  nifi  i contraria  parte , in  quam  proptw  di- 
^am  poflefi  iooera  fui  flet  tranflatum  probidi  onus » 

• alia  protfaiioinicroenilTcf.quaingl.ibidcm^oiqncs 
fctibcnteiiibentctartiplc^uncutific  IcquMtutMm- 

^oc  dicitfingularcm  fiarb. inhio  illaftipulatione- 
c0i.a9.lf.de  vcibibl.ut  idciif  tcftatur  Tuaq.vbi  lup. 
tiu.7.verf.  hisquoqne. 

Huc  itidem  illud  pertinet ; quod  fi  quisoppooat 
Cdufa  m proprieta  tij  coo  tra  cxequutfonc  n>  Icmctia; » 
ipfi  non  incumbet  onus  probandi  de  ptoprietaiCiqui 
.Siferirfin  pofTelsione,  Ted  ncmpoisidcniiiliuc  litqux' 
ftiopropricMris.fiaedomimj  ha  conduduBai*  in  1. 
idiuo  Pio.§.liluperrcbus.col.i.ou.4.dcibid.lafcol. 
a.nu.t.verf.circa  primum,  ff.  dc  rc  mdic.pcrgl.ind.L 
ob  marirorum.C.nc  vaor  pro  mari,  idem  tenet  Barr. 
in).is.an.$honorum.infi.ff.vi  m pofier.ieg.de  i»qui* 
«lamiufiio.ffde  condirmltit. 

Plurima  aha  tbperioribus  valde  confcntanca»  pro 
maiori  conclafiooia  nofitz  cofirmationc » m roediu 
adducere  fiataerd/ed  cfi  ea  adamur&im  i Tiraq.tn  d- 
\ a.opin  i7.q.per  totxoUciia  deprchcndciiin,  dc  n6- 
nulla  i tlcbuf.in  rrac.de  pacifi.poU  nu.37i*vcr.no- 
tandfl  cft  ramft.vfqtie ad  ou.  fy^.dc  illins Tiraq.opc- 
^a  omniu  verrenturmanibusr  idcirco  hoc  iaburciu- 
.pcrrcdcbo.de  ad  ea , q ibi  copiose  fcripfic.mc  rcijcia. 

^nclulionS  hancita  confinnati  velim  amplies 
pitmum»  vt  non  fialum  procedat  incorporalibus>icd 
afetii  in  iuri bos  incorporali bus.nam  pro  eo, qui  cfttin 
quafi  poflcfsione  alicuius  qualicatiSrtim  pcrlbnalia» 

2uim  rciiis,preIumimr»vtrcIcucturaboncre  ^ban- 
iitransfcraiurq;id  onus  in  aduerfarium : tn  egregid 
Icnfir  ^l.in  l.folcmnibus  1 in  verffi  alijS)  vbt  pulchri 
^6  Paiil.Caflr.Cde  fid.infir.vbiair>militcmtr^cmni- 
bus  fiipendiis  honefic  ibiutuAi  1 qui  fuper  buiufmo- 
di  rc  infioiincn^a  fa^  arfiif^it,  vcicranorfi  priuiic- 
gia  uluiparc  poflc»ctiam  fi  aliter  milaioocni  honefU 
non  presbcticfiefiiQquafipofle&oncilIprumprtui* 
Icgiorum.  in  eandem  rerponiumefi  renttoti3aBaI. 
In  conC)5t.inbonirfcu^libus.nu.2.  vol.iJdcni  dc 
fiuafi  pcificfiioncfiiiationisdixic  Mex  inedh  5 i.vh 
|o?dc  dilcuflb^fiu.col.  1.  Tub  nuz.  vol.  i.vbi  adde- 
tesin  vctfuanslcrfplurcs  adidallcgantOcciocOr. 
fi  t.in  caufa  .qux  Aicxandriz.nu.i  • dc  Fulg.in  conf. 
1 )7.vilis  pfxccptouiu.a  m a.  dub.promde.fiquis  cfi 
27  intquafi  poficfiioqc  ingenuitatis, de  ego  eu  conten- 
damlauum  mcu>ccneorpro6aic,d.i.citca.fi.dcpro- 
^tio.i.c3iquc.C.deLibcra.cauhl.iibcris.$.vlt.de  inl. 
cui  neccfiita&fF.eo.deltbcr.cau.  vtde  in  quali  poficl' 
tione  fcnmuiis  habemus  3 Vi  pia.  in  1.  fiemi.  fcd  (I 
quzratur.fi.fircrui.vcndicc.na  cu  ibi.I.Cdcclarct.qs 
in  ifiiiiurlb.iocorporalib.poircUbr*'de  quispciuoris 
parKS  lufiinere  debear, profcelo  nullam  aliam  ob 
cam  id  quzrcrc  videtor, nifi  ad  cife^um  probationis 

rincipaliiet.Uf  prius.in  ft.fi^dcopcr.noununcAc  |n 
ccni.Cxicrci  vcnd.vndccuibi  inca  leruirute  tigni 
i;ii  uoiluqut;  habcifoimS,  tif petit  iduitocii,coDU- 
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nuoapparcar,qsfic  io  pofldGonc  ipfitw:  ftatim  cninu 
<p  tignum  iniundu  cfi.liqaec , hoccx  reruitacc<lTc  • 
quia  regulartrunO  folet  vicinus  habere  tigna  in  pa- 
neee  vicmi.nili exci  Inituris, ob  kt  mirandu  nbefit 
>8  u negans  lcrmtmpm,ac  dicens  f iftud  non  cfle  cauU . 
reruituiis,deathocprobare,dccdfiitutu$in  ea  quali 
pofleOionercleueturaboner^obandi:  bocide  c6- 
iirmarnr  cx  tcxt.Laltius.  in  fl.Cdcfemiru.vbi,  fi  quis 
apvulidicercfcncfirdtm  iiio  pariete  ftdaOT.nonfuiflc 
inre  fad^idcbct  hoc  probarCtde  conuinccrc  aducr- 
ianu.qui  pnctcndcbac  lcruimr6,cccecrgo  • q»  aducf 
fatiuscx,quo  erat  in  quali  poficffionciemiiuns.quia 
fcpcftra  erat  fada , non  tenetur  probare  fcncftrS  efie 
iurcimpofitlircd  immoipfc  debet conmneiiure  06 
imporoifie.haac  eand?  ampliationis  nofi^dccifio* 
nens  Arguitur  Bart.ind.!i.  nihil  c6e.l.narura*ft(er.col.  • 
Tnuin.tS.in  fi.  verr.ftador.propter  po&llioncin.te 
ibidem  Horniailnod.Dc(us.no.  9^.  verfibeunda  c6- 
clufioefi.CIaud.Marincr.nDt  158.  vcrl.fccnnda  con? 
ctufio.Bar.de  io.Coraf.nu.i8.  verf  renium  commo- 
* dum  cfi, qui  dc  * comuni  dicir,dc  Fabi.Accorombo. 
nU.1a7.vcrfi.benc  verfi  cfi , quo  M loco  co,quodui- 
mus,modo,jftducitd.l.ncuu.S.  Icd  fi  quxTatur,«.l. 
altmsAe  tfider  fundamentis  coru, qui  aliter  fentiunt. 
Barr.  vero  li^aciiatoioco  permoucrorcx  gt.  in  d.1. 
ficuti.S.lbd  fiquzratur.in  vcrfpofieflbris , cuius  ver- 
ba, fi  redi  pondacnnir,aiiter  fcntii  gl.  vt  paulo  pofi 
latius  eiDUcabimos. eandem  ampliationem  coiro- 
boro  cx  itx.a<i  id  fing.in  c.fi  iiidcx  dc  fitnt.cxComra. 
ioin  d.vbi  capru$tdelinqucRS,in  habiiu  clericali, 3e  fic 
qui  erat  in  qtufi  poOeinonc  clericatus , rglcuatut  ab 
ortere probandi , quod  firiaicusob  eam  quali  poflel'- 
fionem, confirmo prztcrel  czco»  quod  fiat  glof  in  1. 
Tiiia^nverT.dcncgandam.Cfol.matr.  vt  fi  filius  fic 
j 1 in  quafi  poficiriooe  lui  iuriSitransferat  f onus  probi- 
di  in  patrem, qui  ilium  dicit  cfse  in  flia  porcfiatcjqul 
nifiidprobcr.iudicabiturprofilioiquam  Icquomut 
ibidem  fiarUk inl.isporclt.col.4.nu.i5.verf  exper- 
tus dc  chcorica.fi.de  acq.hzr.de  Alcx.fn  I.  fi  cmanci- 
patt.in  a.not.C-dccoiiatio.vbialioscocbrdesrcferr» 

& qubd  huiulmodi  pofsciirio  relcucr  .ib  oncre  pro* 
bandrcllcinir  ex  traditisab  eodem  Bart.inI.i.  iF.vlt. 
jiff.dcaquaqueK.de  zfii.vbtprobatiotquafipofsefilo- 
nisdtucucnxcum  aUcuarieme  tituli  opcraiuc  iplius 
tituli  piobatfooeni , aphac  piztcrca  opinionefiac 
Capiciii  dccif  iOp.in  caufiacri  monafieninumvi  t. 
vcri.de  faar  Alex.Goxad.  in  cof.5o. prima  facie,  nu. 
a iP.vctfquano.de  fbrtius , vbi  dc*coinmuni  icfiatur. 

£x  hac  ampliatione  coliigif.quodfltufiicusali- 
quoteporcfolocrir  centum  luo  domino, qui  dciodb 
accitus  ad  Iblucndu  obiccit  domino,  vt  fibi  ofiende 
rec  infirumentum,quoprobarenir,  ti  illam  clse  em  • 

) I phyieuiicam;quandoquidcratcmphytc<ins  cfi  qua- 
dam rcniicus.l.li  cibi.ifi  fi.ffdc  icg.  1 xIominum,q  efi 
3 4 in  quafi porscfitonctrccipicndi  ccnlum,  ab  ea  quafi 
poiscfiionctclcuari  onere  probandi:deidcircodcba 
• ipic  petere  fe  manuicneri  ip  ifia  quafi  polkfiionc,^- 
poncndOKincdium.cap.qucrclam.  il  i.dcclcchirt 
determinat  Spccin  tit.de  cmphyc.S.  t .nu.so.  ver,  i*e- 
xagcfimoteniaquzrirur.cum  quofenfit  Faul.Ofic. 
in  o.i.ficuti.Si.fcd  fiquzratur.col.2.  fub  nu.  9.  verf  et 
perpdicla  patci.fi'.fi  icrui.vcnd.  bpeculacon  acccdfic  «y 
Ang.10  l.qui  inaliena.in  prin.n.2.ct  ibid.Alc.  col.4» 
nu.  1 j.vaf  i(em  inferebat  Ang.hicfi.de  acq.  hzred* 

3f.  ‘ VcnintamS,tq»!adampliationctn pemner^  fc  iP- 
fodilparinalia  oladifccisir.Accuri.  md.l.  fieuH. 
fcd  fi  qumc.in  d.vaf  poflelToris  vbi  ait  illud,  quod 
decidit  ibi.I.  C.  cum  nempe  pofictsionis  part^slulti- 
neredi  tigna  immifla  fiotiqui  letuitutC  deberi  fibic6 
tendit, procedcrCfCr  ei  prodcfic,quoad  hoc,  vt  maio- 
res lubcatinducia$,ct  ii6  turet  priusde  cai  urna,  cr  vc 
no  habcat^uocarc  ad  ludiciudt^ quoad  hoc, vi ha- 
beat ncccflc  probare  feiivtutcmfibicoiifhtuta.  lufii- 

ncipac- 
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KCt  pArtcs  aflotis/quia  dicit  rem  libocam , habet 
intentionem  fundati,  in  cuius  fcntcntil  pedibus  iuit 
Bar.in  d.l.Q  prius.c0l.7-in  a.oppof-'?.par.  nu.  1 7.  fF.de 
opc.nou.nunc.qugrcfcr6do  (equitur  BcUam»inc6f. 
44.dccanus.nu.t.vcrf.  ad  fccudum.idem  voluit  ipfc- 
met  Accurf.in  d.l  G priu$.in  vcrf.cgi(rent,&  qcf  quaG 
pofTcilio  non  relcuet  ab  onere  probadi , aperti  colli-' 
giturex  cOiquodrcripGt  Bar.in  I.i.  S.hoctntcrdidlo. 
coi. a.nu.7.vcrf.vltcrius quaero.  fF.de  itin.  adhicj;  pri- 
uaio.quoin  loco  quaerens, quomodo  dominus  polTit 
expellere  eu,  qui  dl  in  qua(i  pofTclVionciurc  femiru- 
tis,concludir,qu6d  non  habebit  ncccffe  probare  dhs 
fciuitutcm  ilii  n6  competet  e.,  fed  fulHciot  probarc/c 
dominum  rei  ,&  illi  exiGgii  inquafi  poflcirtonc  iure 
icruitucis  denegabit  facultas  vtcdi  rcruitute,niG  pro- 
• beteam  Gbicompctcrc,pl.vtifrui.  $.1.  cumibinot. 
ff.G  vfusfruft.pct.  & d.  i.  ficuti./.  fed  fi  quxratur.fF.fi 
ferui.vend.cum  ibi  no.  cuius  fententix  fe  fubfcripfit 
Alcx.in  cof.  Hi.confidctatisdiligentcr.  coi.  vlt.  fub 
nu.i.  vcrf.ptaactca  poteftrcrpondcri.  vol.  r.  Athxc 
eadem  contraria  opinioconfiemat  ex  ijs,qux  tradi- 
dere A le.x.ind.l.Titit}.col.i.fubnum.  s-  vcrf.in  gl.fi. 
ibrift  antc  cuibi  Pct.dcBclIapcr..ic  Bal.&  laf.in  d. 
l.fi  emancipati. col.i.uib  nu.i.vcrf.limititn  , quibus 
in  locis  volucre  >'qu6d  licet  filius  fit  in  quali  poOef- 
fione  fui  iurisj  botit  ob  id  rclcuctur  ab  oncreproba- 
dijcx  cotqubd  primacuus flatus  naturx  repugnet  huic 
quafi  potfieUioni.i.itcm  qui  in  potcfiate.ff'.  de  his, qui 
uimfui,vcl  alicn.iur.pd.gl.in  d.l.ficuti.  §.Icd  ftqux- 
ratur,&  p Bar.in  d.i.  (i  prius  relato  in  loco,quamqua 
rationem  hanc  impugnet  Dcc.in  d.  i.  ii  emancipati. 
col.2.ntun.4.vcrl'.cflctnorandu.Cdccollatio.hanc 
quoq;  opinionem  fe  ampledi  aperte  tefiari  videtur 
Pct.Cyn.Alb.ind.l.lilblcmnib.  C.dc  fid.inftr.duin 
gl.ibi  in  Vcrf.fi  aliis.rcprobam  in  his,  qux  funt  cdtra 
iuscommunc,vtinpnuil'cgijs,  lctuitutibiis,&ali;sid 
gcnas;iiu]uib.non  fatis cflcflc in  polVcnio‘nc,nifi  de 
his  probatum  fiierit,quoru  fnTa  adiuiiatur  et  ex  texr. 
in  c.cu  pcrlbnx  de  priuil.in  6.vbi  qiii  allegat  priuiic- 
36giumjdcbctipfum  probare,  nec  fufficiteUcin  quafi 
polfcilionc  iplitis.hinc dicebat  Cyn-  in  d.  1.  fi  folcin- 
3 7 nibus.  in  fi.vj  fi  canonici  dicant  fe  in  aliquoteflc  pri- 
uilcgiati, licet  fucnnrinvfu,&  in  ipfa  polfcflioncip- 
fiuspriuilcgij  , debete  tn  e qs  docere  de  fuopriutlc- 
■ gio.citarq;Pct.  referentem, quod  per  hoc  fuit rcfpo- 
fum  capitulo  far,di  Armanni,cum  peteret  clericum 
fuum  c.ipfu  ab  cpilcopo,5c  hoc  virtute  lui  priuilegij. 
£pifcopti$aut  notuit,  nifi  prius  doccrSrdc  lito  priui- 
Icgio.eofdg  fcquitur  Floria.in d.l.  ficuti./.fcd  fi  qux- 
3Sratur.fF.fi  fcrut.vcnd.vbi  ait,qu6d  qn  prxfcnsf  flatus 
non  contradicit,ncc  confentitorigini  ,fcd  cft  pritct 
cius  natuia  m,  vt  quia  repetitur  ,quis  in  quafi  pofFcf- 
lioQC vccligalis  exigendi, vel  iurifdidionisinloco 
cxerccndx,vcl  ciericatus,in  illis  cafibusquafi  pofTcf- 
iionem  nd  prodcjQc,nifi  de  titulo  doceatur , quia  illa 
funt  accidentia ,&  nonfuntiufta  , nifi  iuflifkcnt, id- 
circo fihcG  publicanus  ag£s  ad  penam  fundati  dati  i, 
no  auditur, nili  vere  probet,  quod  fit  in  quafi  pofief* 
lioncdati)cxig6di,idSdicit,pccdcfcinclcricQagcn- 
tc  ad  bcn^ficifi,  vel  atf  cuuandu  iudicem  fccuiarcm; 
aflcicnsci  no  eredi, nifi  de  titulo  clccicatusappareat, 

, licCtinccdatin  habiiu,&  tonfurarcofdcm  referendo 
fcquttur .'turbores  Capic.  in  decif  77.  in catifa  Dom. 
Petri  Foccl.nu.7.comfeq.vcrfalia  ,& tertia  limit- 
SP  Octcriimtad  concordia  poterunt  adduci  hi  inter 
fe  diflidcurcs.auiiioicscx  ijs  yquxmoxpdcclaratiO- 
nesk&limitaupncs  trademus.  Primo  itaque  fiipc- 
rius  al)  ata  ampliatione  declarabis,  vt  procedat  in  ea 
4otqu.'ifIpo(refMonc  flatus,  vel  qualitatis  , quxincft 
acluai  Iter, vel  cft  apta  iiicflc  abotigine:  tQccmm  rc- 
Icuat  ab  onere probaudi  , &tr)insfcrtidunusjnad- 
uc(lanu:ita  mrclligitur.dd.urca,  vbigl.in  vcrf.ingc- 
nuum.lF.de  pro6ac"ik  d.ldib£ris.^>vit.tt.'ic  Ub.cau.^ 
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l.moucor.vbi  gl.C.fi  fetU.^!cpik.l'ener€xqua  cHciF,'’, 
qnamcunqj  rg  iudreari  Im  pr^fentem  flamm.lie  pla- 
cuit B.u.in  d.l.  fi  prius.col.7.in  3.oppo.tcrtixpar.nu. 

I S.&  cum  ibi  fcquinir  I.tf.col.24.in  princ.nu.4).vcr(i 
regula  affirmaiiua  cfhac  ibi  exteri, Bal.  itidem  m d.l.  ' 
Titia.col.i.fub  nu.i.vcrf.  circa  hoc  vtmm  pofTdsio». 
& in  d.conf.j^Si.iin.a.vcrfprxtcrci  quoties, vol. I. 

• Hxc declaratio priihointclIigcndacfF,  utucrafir, 

4 1 qn  'quis  clFfin  ea  quafi  pofliefsionc  bona  fidcifecus 

42  dolo  ma4o,'ituqua  t enim  quafi  pofTefsio in  iurib.in» 

corporalibus  eu  mala  fide  rransfettonus  probadi  in 
aducrfariG.vt  mihi  probattex.inl.igitur.§.porcfF,dc 
tcxt.vna  eu  gi.in  d.l.libcris.§.vit.in  vctf.dolo  malb> 
fF.de  libcra.cau.qux  gl.  contextus  cbcordcsadduciu 
Se  ita  limitar.Bal.in  d.l.eam,que.in  prin.Cdc  libctau 
cau.qucm  refcruot,&  fcquQtur  laf.in  d.l.  fi  pnus.fub 
d.nu.4;.vcrl'.fccundolimita.&  lo.Coraf.ind.S.nihU 
cornmunc.fubco.nu.i8.vcrf  quodintelligc.hocidC  , 
corroborat  nonnullis  Ncuiz.  inconf.Si.Dcumin- 
uoQCnt.nu.JS-vcrf.quinrofuadctiir.  * • . ' 

Idem  poflremu,  quod  diximus  de  dolo  malo  fub-' 

4i'  iimiratur,vt  non  habeat  f Jocum  fauorc  religionis  ; 
eo  etenim  in  cafii  non  bbftantc  dolo  malo  transfer  ^ 
turouusprobandiinaducrfariiim,  vt  adidcftgl.fin'? 
gularisin  §.fi  quis  igirur.in  vcrf.prob.ire.in  Auth.de 
monach.cui  ajcccdit  Illu(lrif.Card.  Alb.  in  fiusluca', 
brat.ad  Bar.injd-l.fi  prit1s.nu2.ibi  enim  fcruuscratin 
quafi  ^Ucfsione  libcit.a^ , per  fiigam  fuam  ,&  fiq,  .- 
uitiosc,  dr  tamcnreligionfsfauotc  indudum  eu , ve 
dominus  debeat , fe  probare  dominum , quod  d.  iT.fi 
quis  igitur,  fuper  tcx.  ibi  .probare  confirmauitAng. 

Deinde  eadS  prima  declaratio  debet  intelligi , ve 

44  habeat  locum  in  his.quxtrcinporis  curfu  mutantur» 
vt  patet  in  xtate ; mne  enim  ex  origine  primi  flatui 
nunquam  poflumus  arguere  adprxfcnstepusilicce 
enim  ab  initio  quifq;  minor  nafcatur,tn  procedente 

4aemporcfit  maior  , proindchOctincafutalisquis 
prxfumitur,qualisin  prxfcnci  flatu  reperitur:idcirco 

46  fex  afpcdii  fuper  xtate iudicatut.  I.  minor.  2$.ann. 
c$  afpcdu  fF.de  minoribus,  qux  limitatio  colligitur 
ex  tcxt.una  eu  gl.inl.fi  minorem  .in  ucrf.compcobar 
tum.  e.  de  in  integr.  reftit-  minor. & in  l.dc  xtatc.in 
uerf  pfobadu  cfl.if.de  minor.inl.cil  te.  C.  de  prob.& 
ex  l.lpadoncm.iT.g.  abfblutus.fF.de  cxcuf.tur.ita  dixit 
Ang.ind.l.fiprius.coI.ult.nu4.  uerf.  interdii  prxfcos:  . 
flattisrd,&  ibidld  probat  linol.  Alex,  col.8.  nu.  77. 
uerf  ite  iuxta  no.hic  Cuman.col.  pcn.  num.  i S.  uerf. 
Ang.aut,8c  laf  coi.  1 3. fub  nu.4j‘.ucrf  ;.limit.&  prius 
his  (ic  docuit  Bar.in  l.fi cai.§.ijfd£vnu.  8. fF.de accuf. 

Sccundoiococadeampliatiolimitandac(l,vtlO‘  . 
eu  fi bi  non  vcndicct,  vbi  quafi  poflcino alicuius  fla-  ‘ 
tus,  vel  qualicatisucccffarTo  noncducqirct  cum  ori- 
gine rci.lcd  illi  repugnaret, et  fi  conucnirctint2tioni, 

47aducrfarij;  tuncfquafi  poflcllionorclcuat.ncctraf- 
fert  onu^rob.idi:quo  circa  ille , qui  eflin  quafi  pof-  • 
feflioncfcruitutisrcalis,non  rcicuatur  ab  oncjrc  pro- 

45  band)  fcruitutc,quia  quxlibcrtrcsprefumitur  libera 
ab  eriginc.d.l.aitiusil^.dc  fcrui.iSc  l.fiin  xdib.  Ccod. 

4ptk.fcrujtus  cnimtnon  habet  caufam  naturalem, fed 
autimpofitiri3,autprxfcriptinam.§.vlt.lnflit.tit.  de 
fcrui.vt  inquit  Bal.in  c.cum  oinncs.nu.  44.  verf.  nam 
fluxus  aqux.de  conllirurio.irafc;aiu  gi.in  d.l.fi  prius, 
in  verf  cgifscr,5c  in d.l.ficuti.S.fitd  fi  quan’ac.  in  verb. 
poilcflbnis.tF.fi  fer.  vend.  de  in  d.l.circa,  in  verf.inge- 
nuitatis.ff.de  probi&  p lucfhla,  tcx.  eff  valde  fiogu- 
latis iu  Autli.  de  monac.  in  §.  nequaquS.  illudet  eo* 
probauir  Cyn.in  l.a.in  4.q.iiu.4.  Cdc  fauit.  & aqua 
Anc.d  Bur.in  c.bonx,ii  2.cof.?.nu.i2.vcr.nota  bene, 
de  poflul.prxla.  hanc  candedodrinam  requutifunt 

* ♦cbmunitctfcribcntcsin  d.l.fi  prius,vtBart.  col.7-hi 
quarta  opp.tcrcia*  part.nu.i8.de  prius  nu.  16. 
coium.vltim.i]u.4.A(cx.colum.S.  num.  ;7.Cuoaao. 
colum.pcmdt-Quin.  i S.fk  laf  coi,  14.  num.  44.vcrf.4» 

regula 


De  pfobatlonib.  Conci.  MCC*  ?68 


1 


ffgula  negatiot  dit  ^4|aHimitatioiiCibt4  iplcmtt. 
iaf.plur.nu.ieq.nfiniiUii^ilariontbus  in  prau  viilth, 
pl«fiRi6ilJuftrar.eandemc6Hmut  B.tm.  IcOiincM. 

S4;<.incattiatftorum.nu.ij.  &nu  i4-  voi.^Natt.Ul 
conn>5i4>tui  proponunmriPUiS-  vol.^cuindll2' 
/ctKcd.iVall.in  conii.  46.10  prcicmlconfulcario- 
nc.num47.voIum.}.iiUmqQC  amhoriunbuscorro 
borat  Contard.inl.diffamari.in  hnfiiu.nuni.a6.cuin 
piunb.  icqucn.mr.Uimu  po(bemo.C(ie  insfiii;6c 
oianomif. 

fO'  XcremmthuiclinittatioihiobftaiQVf>9^  voluit 
Accurf.  incU.  j.S.hocidterdt^o.  iovcK.an  non.C 
de  itinc.adiKjue  priua.^oin  loco  iota  cftcras.qu^ 
ex  ca  quali  poladuonc  mimtisdifcdcinucirdiicetr 
itineris.cfoci^mr  vtUhatc5ieiie6c  rradti.  <f  ille«qui 
ellinquan  poUclftonc  ('cruinihst  inealc  tueri  p6( 
potando  hanc  quali  porsc0iojieru,etiani  finetitu' 
f•,aIius  fcntcncis  lie  lubloibere  vr  Cuman.  in  d4.(i 
priis.num.i  oper.  nou.nunciat.  vbi  aic , hunc 


porscrsoreai^lcoqualir  occc&eoon  habere  Icruitutfi 
i bbicompaercipcobarCfC 


li  compaercipcbbarcfcum  conferseria  cxpaimr» 
vdcujK^atoria  conucnituricarartonci  quia  maior 
cft  visidc  BrxCumpfioquafl  polidlionis,  quam  lUius 
prxlunipiiomi  »qobdquzIlbetrcstibcra  prarlamat. 
nec  enim  pr«runiituriadarcruun),l.eam  deindebi* 

. to.tf.dcprobatdi.  I. 

j I Arramen  t cofieihari  poTse  vkknt  hnne  in  modd 
h»dibenliones.Nam  li  mdicio  porsdsoriadfi  aga- 
« tm^a.iltporsdsorillc luendusdhdonecdeconfra* 
xio^uredibapparcat;2c  ita  procedat  poOcnorreUra 
c^nnio:  (i  veroiudicib  petitorio,  in  quorirtilum  ik* 
cdsccDp^arcition  (ufncicqaali  polvlTicK  nili  pet 
fc^c  ptaricripta  Iit  ,qnoniam  tunct^rinct  vim  titu 
lirita  dcciarat,dr  conciliat  Menoc.  in  c6mmcur.re* 
tinen.pulsd'.remei.5.cf.;.nu.4&i.dcq.4.num.5!.var. 

' -7*  dilsoiucii^eltmodns. 

SuMimitamr  primum  hec  td  ampliadonC  limita ' 
fk  ootVt  ncmproccdatt  vbi  iUa  qualitas,  aut  IUroS>quc 
V 'inducit  quah  poisellio»p6t  inclMfrci  de  iurccommu 
fii>5c  in  ludicium  deducitur  mcidcmer.line  prviudi- 
cioalicutustcrtti:  tdecnim  ea  quali 
fct  abonercptf»bidi.ita  dctemiioat  Bal.m  d.l.Ttcia* 
eol.z.rubnu.i.va(*.  primocalli  ^.(ol.  mate,  per  nor. 
in  d.i^.ied  fi  quxramn^  tn  l.i.fftamixrcifcun  iccus 
$&t6Utcm  fi  pnndpalirer:Dam  tunc  quafi  polseirio, 
t«oa  rcku.ir  ab  onere  probaciof^s.}.  f. /.hoc  afi  r.  d.dc 
Kin.a^o<ti  pnoa^ficienfit  Cynan  I.t.col.vU.in  quin 
ta,6c  vic.q.  1 x.C.vbi  caii.  Aa.in  l.a.col.pen.  in  4 qmo. 
j|  4.C.dc  fcMi.dc  aquale  in4.a.coI.  1 z.  in  a.q.nu.  1 t.C. 
.•  qux  fit  lobgaconiuc(u.quemrequitur  Bal.m  d.l.Ti* 

ti«,vbi  fupra.quo  in  locorcfctcctiam  OMra.  ita  fen- 
tientem  10 1 pen.lFalecondt.  inilit.cui  Bald.adhxrct 
.»*r«raq.'bilbp.nu.io.ver|incmoai|tcm. 

So:undokjbIimi(atur.vt  n0h  piCK;edaf.cfi  remtm 
Cis*auipnuilcgii  vliis )n nuUki'^  tendit prxiuiliciunii 
tid  rancfiifiicitebein  quafi  poi9flA^cknutuns>vel 


'i-l 


>•  4»nuiicgii,q()ann}m  ad  hoCtV^|fidcn&r>on  debeat 
« 4Mludi  ab  V li» » nili  ptobcc  cc^Rtuuii 1 


,, , lecusvcro» 

t poTtidcs  vnli  vii  lauitmcivel  pri^ilcgio,in  pfc" 
iud  ic  lum  altmu*  pi  ofcAo  tuncet  non  pr^elset  cl« 
io  quafi  poikiTiohciUoraiTi  iumim,niri{Kbbetifi 
•egatur;  ira  debet  inicitigi.d.c.cw  pcrronxtdepciui* 
le^  tn  6.  ibi  emm  allc;;ates.  priuilcgm  cxempno*oi<^ 
*aaMlibcruii.t  volebant  covtiaduciilus  £pu'copfi«cui^) 
' «nntlubtcUirficctiainaccipicndumcfiid.qiderd^ 

- aiinttcdiximuSfdcgl.ind.$.lcdiiqu<eratus.ibienini 
illud  non  procedit,  cii  pOiKdens  vulica  Icniirntc  vtl 
prxiudicium  domini:  ficdode,.Sc  elcfiterdccla'*;..! 
tatPaul  Caflr.tnd.Ui  iblerqnlb.ha.p.  vcrivbretmer 
<iHc.C.d€Hd.innr.cuiM  femeutiam comprobat  Ti-' . 
^ xaq.>nd.tra^.deiur.primi^.tn  1 1.  opinio.  i7.q.nu. 

»xi,vcri;pwcrmit^nmi»l.ciurdeti»  viderardicopi- 
. 4^  ruoaisfixld.iudi.Tiua.coKvl(.lid>diniiin.|.mt'<4. 

^ . V .. 


eafii.fnblcr.matrimo.ybivalt.quoiqnaodoftimsa  ' 
quem  quali  poisclsioioducu  primo,nonp6tineik» 
nili  cx  priuil^iocum  alienas  miuria  1 naiiqultd^ 
uet  ab  onere  probandi, quia  habear  contra  Icptec^* 
f4d6or6  nccclsanani  ver traccm.qux  t ea  prxrentbmr 
icR  in  rcqucntia,hili  Contra  prfkictor.vi  ki  t.ad  dcca 
mas.de  icfiu.lpol.in  dquem  relicrt,  6c  l^uinirCon- 
rard.in  d.l.dilfamari.  nu.  aS.  poli  vccUiinira  Polhe« 
mo.C.deingeo.6c  luanu.  5c  ametum  d lex.  m d.l.H 
prins  nu.3y.in  H. 

3 Hincfic^quodiieetnotariatusflir.quodiUpriui- 
legium  contra  iusco«mune>  quod  a Pnncipecdiet 
tur » vt  fcilicct  notarii  (cripeurx , & lic  voci  ittortux 
credatur, Iccuoduin  Inoocmc.  cump.  Tabcliiq.de 
S6lid.inllr.arqun).ctiamd.6chm  per^Kix.eamentad  ^ 
hoc,vc  nofaniindfumcota  val^m,  6c  qux  ab  eo  ge  * 
ftaliint  rcncam/uthciciliipicnotariusaH<:cr,qiclt 
in  quali  polTctsioncnOMnauu.dc  q>  prohuiuiinodi 
habeatur  rcpurciurK>llendcndo  plura  mitmmcn* 
caarbitdo  iudidsmt  att  5pc.  in  tiude  in  llrum.edit.i. 
rwac.tmm.3  p.vcrr.illud  autem  norandum  clh  6c  ob 
id  transfert  onus  probandi  inaduerfartu  • ptarTcrrirn 
diHn  hoc  vcrfcnirvntitas  publtcad.Barbsrms.  ff.de 
otfic.prer.licl«Mlir Ang«tn.\uih.dctabel.!f.pen.ou.  i 
9.ver{'.iccmaDliitHciat.  mocusauchonrate‘Innoc.aa 
C.dile^us.dclid.inllni.quibus  acccdu  Afcx.in  conC 
tt8.oporruuc.col.a.lubAu.  a.verr.prohocucit-Voi. 
a.vbiad  idaiia  allegat.  Secus  veto,  quo  ad  hunc  ca* 

57  ram.etlc.  li  iplcpctact  fpronuncian,  Ic  norahii  ad  ■ 
pcrpctuammcnu>riam.*iuncc!itm  tlhi  on fiiiflccrct 
ifia quali  poflctfioaidhoc  prooanda:u,icdaliicrdo^'  ' 
bcrcrprobarcita  tradidit  Cadfand.].  Ulbictnnibus. 
niM.vcrl.  dclic  m quxil. 

Tertio  liibUmitanda  efieadem  feconda  limitatio 
adampliatioq€.  vtnon  procedat  ,qb  quaCpotTcilio 
pndeus  non  conucnic  ongiai  rct:  tamen  ^ non  com 
• . uenitaonrradi^ioniaducdariitVtedmqualipoirct' 
llonc  libcrrm!catis,qg«ndcd  i pnneipoin  oHginc»  ' 
qa  ocmo  natat  libciTinus.Uibcrt{Oi.|iTidc  fia.  horni, 
inetiam  origo  non  co:menit  mteuuour  comradicd  « 
tis  ,*qui  alloitfe  ede  ingenuum : cum  potuvntnafci 
% S feruusde  hxc  quidem  qua  li  poficfio,vriq  s rra  ntrlfefir 
onusprobUi  yrd.hcirca. If.deprabi. itadocctOar.  ' 
in  d.l.fi  pciu5*ca.cot .7.in  4.oppo.i  .parr.  Aib  nu.i8.de  ^ 
ibidem  lir.Q0.4^.vcrr.liniita  liU  mrcgulam. 

Qiiitto  liiblimita.  vrnofib^earlrKumj  quando 
5pi!la  quafi  pofiedio  t non  cO  fo^tfara  a 4>prierate,  vcl 
cfientia  rci.vtcfi  qaalipoirciliomalittx>qux  licet  ih 
pugna  ori^pni  llatusb90i<n(f,  cnm  aborigmequtU 
dobetf  narcacurfinc  mafitia,  & peccato,  tamc  rrdsfi.*tt 
ono5,probandi  in  aducriadu in,vt  in  c.lcmcl  malui.  . 
dcrdgalmr.m  6.vi  Urtns  expQcit  rIciu  Bar.  m 
phus.in  v.tH^po  llibxu.ift.  vbi  etiam  I.1I  Tub nu  4^1 
vaCilla  rcgulaf3ilmdcquoiioslatidrti'ctuimos.m 
cooiriur.  icbf.  10  vcri.maiua  pracipoe,  iiurn. cum 
plur.  tcq.  vohi. 

Qiiiui6vchmcandeTTili»bli'i»irc*,5c  imcUigas  vt  i - . ♦ 
pcoacdat,qaadcUrolaqualipoirc(rK>lcruitmisrpa.  V • 

6i  Hnfccnsli  ciiamconcurrartcdcumacuadu^ari^ 
qatacquanpofieino.decOtiiniacia.transkrOrOQUf 
prbbandi  Ubmatem  rci.fic  aduertw  Bau.  ac  omnes 
lcfibcmcsamiquo$,&  recenaores  dctemi  inat  1 a I aa 
d.hli  priua.io  2.oppo.Rar.tcnic  par.io  ;.concl.num. 
384ved.vodctcnco>qdiciidchoccd*ecarum,vtcius  < 

voibisvu«oic»dufinpnnc.d4.fipnus.caqucconfir*  9 

in.itidraiionc.nam  ador.,quicgttcon('cll6na  narra  *' 

’ ‘ ' ■ ' • 


«Khrirf>dlai(rauutciii  Ubi , vcl  ptzdio  lito  debori. 


itMEtaJi.vlt.loUii4k.dt  lenut.icusautcm  luit  contO' 
Diax.ceinrprapterconniinaciam  Urgiiurconlcnti- 
tct&lateti  verain  qlt.qt4MuiEu.lit  fibi  dcbita:(bn. 

61  nimaxcnini  tmgiiurt  icmpcrfaiciiillud , q<  ctt  (ibr 
dcicriiu.l4lc  <ttate./.iitti  ncuk.de  ibi  IMr.li'.dc  iiucc- 
iog.a&ddixu.SxoadcnnaiioJ{id<ub:cxhjb.vndc 
, - . • cum 


_X*  ‘-a 

• i 


.■•s..  f 


i/lf- 


fum  ex  contumicia  indiieatui  ficia  confcfeio  fcrm* 
tufisnimimm,  figraucnirconniraaxprobarc,qupct 
' fibi  cft  lusxdificandiinuito  vicino , non  obftatc  illa 
fiSaconfcfiata  fcroiture,vtibi  latius  pct eum  ,qus 
opinio,an  vera  fit,ipfeviddrit,hancvaomatcriam 
vbcrrimi  examinant  vctuftiorcs  iqierprctes,  imU.li 
prius, in  a.oppofit.Bar.ad  tertiam  par.e0l.7-nu.  ja.cu 
ptur.icq.verf.in  ca<Lg.l.ibi.eoipfo.  Callr.col.  pen.,dc 


lofephi  Mafcardi 


V, 


• 


nu. la.&ibidcm cum  (cqufitUr Io. IinD.5ol.7.mi.rt- i‘-f,  . 

dcinftit.vbi  dicunt» id  cOeperpano  menti  tOTcndut  . . -4 

' Quia  Iit  notabile  verbum»  & fc  nefeire  alibi  tam  aper  '■  , 

t^quibusadhtrrcrAlcx.inconf.  aip.pondcratishia.  a 
)Coi.s.nu.i2.vcrf  & quodcxpoirclllonc. vol.d.  ' ■ ' ^ 
Limitaturptarterei  conclufio , vtnon  procedant  • 

7t  quandoius proprietatis  f principaliter  iniudicium 

^ --V-C . . - • dcducimr;nam tunc poflcflrio»fcu quali  non  rclcuat^ 

vlti.fub  nu.  j-&4.acCuma.col.5'&  6.  pu.12.cu  plii.*"'.  'ab  onere  probandi ; crenim  licet  poffdlto , fcu  qua-  ^ 
fcq-ac  nu.  ip.cum  plur.feq.cxquommdidis plurima  ' 72fircom  rclcucraboncrcfprobandi  titulum,  d.  1.  fiue 
alia  circa  id  elici  poterunt,  ad  cos  tc  Icdbrrclt^o.cu  t*  poflidetis  l-Cogi-C-dc  pctit.har.cu  fimll.tamcn  noit 

^ corumdem  commentari}  vnicuique  fint  obuij.  i rclcu.it  adorem , in  quanmm  illum  prinapalitcr la 
1 SccudbprimarioJocoampliamr  ipfa  principalis  iudidumdedncit.itacolligit,&not.Ant.4Butr.iac,  v 

61  c6c!ufio,vt  etiam  pcrtpolTclsioncm  .inquaquis  re-  in  caula.coK!.nu.p.vcrf.nOiquafi  pofleffionem  iurit' 

peritur, pr*lumaturiprumfolumpoircdifc,n6aliu»  dccau.poir.&propric.&priusinc.3*col.io.num44p 

64  &lifo  is  aHferatillumtcffc  qui  dicitur  , &pofsidcrc,  ; vcrf.no.lcxto, eodem  titu. 

& pofsidct,pr«fumamr eundem metellc»& qui dixe-  ''yj'  Anautcm>&quadoqu3fi  pofleffiotin fcudaUbus 
rit alium  poflcdill'c,ncccflc  illum , qui  polsidct,  in-  rclcucr.ibortcrc proba ndi,tc docebit  Io.  Igne,  tnrc- 

■ ' ■■  ' ' ■ pct.ir.nonali4scxl.ncccflario5.ff.adScnaturc.Sylla- 

riia.in  t.par.4nu.3i6;vlq;adnu.J4r-&q0i’dinbcne-  t 

ficialibus  idem  ibid. pleni  examinat, nu.74i-i'4P*^  V 


’.V 


•T  , 


: 


cumbar  onus  probandi  ob  alterius poflcl«onc_m ; ita 
k doderevera  confultusrcfp6ditPaul.aCaftr.mc6f. 
i40.s'if5?allcgationibusfuprafcripiis.num.  i.&fcq. 

. V0I.2.  pcrc.i,qaa:  tradidere  Cyn.aealij,inl.  fi  qua  per 

* caldmni.im.C.dccpifcop.&clct.Bar. ini. fiferuum.; 
§.fi  inrci'duos,in  fi.ff.de Icg.  2.  & in  l-dcmonaraiio. 
ff.de  contfii.d  denionftr.idcm  Bar.  in  l.tcm,qux  no- ' 
bis.ff.de acq.pof.  & in  l.rcmalicnam.dcpign.adio. 
vt  ibidem  latiuspcrcundem  Caftrcn. 

■*  Ad  hate  limitandaeft  conclufio,vt  non  procedat» 
65  quando  cft  aliqua  tprxfumptio  contra  pofsidctcm, 
*'  vtno.Io.Andr.&^communitcrfcriben.inc.  vt  vnuf- 

* qnilq.dcpecul.dcr.inc.i.dc  tcftamcn.&  * commu- 
niter  Dod.inc.cum  in  officiis  de  rcfta{ncn.pcrid,q> 
habetur  in 'c-Vd  ind.cap.  vi  vnufquilquc,dcpccuL 

, clcric.ita  dedarar  Alcx.in  conf.24.  attentis  htsin  fi. 

• ^volii.  J.cui  accedit  Ciirt.,iun.in  conf.pp.faaatilsimas 

Trinitatis  nu. j..vcrf,  ex  pra:iiiirsis, 

. , Irilupcr  eandem  hraitotVt  non  habear  locu»quan- 
d6  do  jus  tcommuhe  tali  j:«ffcfsioni  rcfiffii , vt  colligi- 
trir  ex  glJp  d.l.liuc  pofsidctis.in  vetffadi.  C.dc  pro- 

* batjo.quam.dicit' communiter  approbatam  idem 
Cur.iim.ind.coof.s^Pmu.j.in  fi. &potcft  confirmati 
C.X  his,qua’nupcrtradidimus>&corroborarutpluri- 
busluromorum  Pontificum  confti turionibus  , vbi 

, fcnbcntcs,vtc.cx  infmuationc.de  procur4.inc.coh- 
■ „ ftit.de  clcdio.ac  cap.cum  cedefia , circa  fin.de  cauC 
” poilcf.&  proprier.ad  iden»  rcfpondit  Alcx.in  coniy. 
TO.incaufa  mccrDom.Balchafar.  colam,  i.num.4. 
vol-^.vbl  ex  texr.c,addccimas.derdlir.fpoIjn  d-dc- 
tcrminat»qubd  quandb  podclsio  cft  contra  iuscom- 
67-nnmc,tralispofscIsiononrck«at,ncc pnefumptio- 


j77-  de  per  tot.  m diclrsnu.  ad  quem  me  rcijcio. 

QO^CLVSIO  MCCl. 


A R G V M E N T M. 


f- 

r 


An,5(  quando,  & qtfibus  in  cafibus  poffefl.^ , 
fionis  continuatio  praefumatur  , & qui  , 
v^olim  poffedit,  & hodie  poffidcrc. 


SVMMJiRIVMi 


'*S' 


r Pt)£idensQlim,  hodie  p^d:ri  prffwmtafi 
%atio.ibid.nu,  I6.  ir  1 1. 

2 Poffideni  olit», /i bodit  no» pojiidrt , dolopreejitmhttr  de*- 
fiijlft  pofjtdtrt.  ' 

I ‘Benefittum  pofudtmjiBud  ad  mortem popdi£iprf*  . 

fumitur . f 

4 LibeUuifin  quo  dicitur^  talem  fundum  ad  me  pertiftuijjif 

..  etiam  fi  non  dicatur  nunc  pertinere, pntedU. 

5 Donet nio  de  praterito  etiam  ex  aduirfarij  confefiimtpro^^ 

f'  balo,  infertur  dominium  4epr»Jente.  • 

6 * Pojjidijji medio  tempore prafumitur  ,quiextrtmitttm^ 

' ' porwm  pofediJfeprolMt.if  cur.nu.7.  » 
\Cantr.nu.i.Coneil.nu.p.  , 

7 £xtremis  probatis.nudia  preefumuntur. 

I I KfPHutatio  vol^tatif  pofiifindinon  prafumitur. 


4. 


ncia  ind  ucit  pio  polsidcte»  etiam  fi  pofscdilsct.quis  iiPofefiianeminterriiptam,  noncontinuatam dkens pro^ 


}oogd.rcmporc,Vt  ibitn  vcrfic.  aiiquaadiu,qu6drc- 
fertur  ad  longum  tctnpiis,  vt  no.  Arch.in  c.Jongin,- 
quuatc.i  2.q.a.d:  Abb.antiq;iira.cap.  ad  dedmasin 
eandem  rciponluro  cft  fcutentiama  Ruyn.in  conf. 
2S.in  caui'a;5c  liic.nu.p.uol.4.  libiaic , pqfsclslbncm 
(8.uioIcnram  hominisiiberi,  tanquam  ffcruuin,  non 
rclcuarc»  quta  cft  damnata  a iurc,  & ei  ius  rcnftit,qa 
^ hoiiibli^tifademcjudabcoiqiufcirc  prwfbma- 

- ■ iur,pqfsidcrcnoQpotcft.l.cumhxtcdcs.'f.itcm'qu?- 

ro.dci.qui  uniDCi;Us.S.i.ff.dcacqu.  pof  liem  diciruc 
de  il  lo » qui  in  aliena  dioecefi  cft  in  quafi  pofsclsione 
69 1 dcciffiandi ; nam  talispofsc(sio,quiaci  ius  rcfiftit,^ 


rlt.. 


bare  debet. 

i}  Spoliato  afenti  ad  fuuper  and 4mpofiefsiontm  i fatis 
prc^iare  fi  oSm p^difii , licet  pejifiionem  non  probet 
indkfpolpi 

lj^'Smt^rpot^  aUe^e  continuatam fwfie  poffefiionf ab  \ 
eo,d  quo  caufanaA^lt,  quem  confiat  fimelpofid^r^ 

vjque  ad  mcrutmffel  vfque  ad  titulum  ab  to  babitunK 
Qwd  declar.phxtder*,tHoao  iOa pojftfiio priorit  otaborit  » 
pkneprdbetMr,vt iiud.nu.iq.  . 

16  Bopideniolimfiodie  quoque  p^sidereprafumitter, etiam 
• ' in  picafibtiidit  quibuspro  firmarequtrituridetermi-^ 

nataprobalio-certi  temporis. 


Subiimrtaiui  ha»:  limitario>» ut  locnm  fibi  non u&  fadia  fitjv'tibid.nu.  li.Conir.vtnu,  ao. 

5©  dicet, qn  huiufmodi  pofscisio  clkcj^oddiuuata  ali-  ipVurbaprateriti sempqrit iprafirthnih  aduerfario  ifunt 
^ quotuulo>licctdemodo,uciqualita(e<ritulioac6*  i abr^attuaprafeniis. 

« ^ iicttham  t^.rcleuabit  ab  onere  Probandi,;dc  expof*  it  Mobilem  rem,  quiJhmlpopdHiif  hodie  poftieUre  prae' 
' feftion#  pr«/iunitutprotituclp»6c  qttalita_tctituli»re-  fumitur. 


Contrar.nu.iz.Conriliatio.uu.  26. 


fpC^uftarus, in quopblselsiorcpctitiic.fic declarat  , . 

Auion.4Bi»u.ia<;ap.ou»nucai£5cnt,Eoi4uidccim^  xiMobiltumttrimiviUs,tfnep,leiiaefipbJfftio.  • . ^ 

■ A ^ 


m? 


i 


( 


De  probatiofiib. 

iurammto  afnmti\ibrumr*tmnum  adfinbn 
ptrmnijji  creditur, 

is  JUobilium p^tjjto  animo  non  retinetur  ,ftd  quatenus 
fient  in  con!ptilu,vel  cuflodia  rsofira~j . 

97  7oJpdens  ante  contraSiutnprafiumitUrpojJidtre  etiant-^ 
tempore  confragus. 

l8  ^ofiidSs  oUm,i^bodiepreefumiturpofiidtrtittiamJiaga' 

tur  dt  inducendo  deli£io. 

Contrar.  nu.  29. 

- Conciliatio,  nu.  }o, 

3 1 Heliflumprafiemitur  cum  a^usdiure  probihitut  celt- 
bratur . 

5*  ‘Pojtdens  olim,vltra  decem  annos pojpdcre  non prafittni- 
tur. 

Pojfijfio  non  continuatur  rufi  ad  decennium— >. 

34  Pmlcriptionem  vHra  decem  annos,  20.  vel  }o.  annorum 
elegans, debet  docere  de  pojfijjione primorum  decem—, , 
>iginti,'iy  triginta  annorum,  quia  vitra  decennium—, 
pojpjfiononprafumitur continuata.  Contr.  nu.  ^ 5. 

5 6 Pojejfso  de pr ater  ito,  ita  demum  prafumitur  contsnuata 
in prafinti, fipojjidens  boe  alleget.  Ratio  ibi  nu.  3 7.  C3- 
trariumnu.^S.Concil.nu.ig.  "Dedar,  nu.40. 

'j7  Prafumptiones  dejcendentes  ex  fa£io jproprio , ad  boc,  vt 
iuuent,  debent  aUtgari. 

41  Poffijfio  prateritanon  prafumitur  continuata  de  pra- 
finti,quando  is,  qui  (Jim  pepedit, non  eji  tn  popjjionc , 
fidalsue , 

1^2  Spoliatu^olim  pojfidens  ,non  prafumitur eontinuaffe-, 
poflejfionem  v/que  ad  tempus  Jpoiq.Contrmu.^^. 

‘43  Pofiejfio  de  praterito  in prafcriptione , ad  boc , vt prafu- 
matur  continuata , neaJfeeJl,quodprabetur  etiampof- 
fijjsode  prafinti. 

PofieJJio  pratcrsta  prafumitur  continuata  ad  commod si 
poffijforts,  non  ad  esui  sncommodum.  T{atio  redditur, 
ibidem  Kum.46. 

^ofiejpopratersta  ad  incommodum  poffidentis prafumi- 
tur continuata , quando  pojjsdehat  tempore  litis  motaf 
•pelpatilo  ante  litis  initium, vt  tbid.  nu.  48. 

«39  Ponens  tempore  litis  mota  Jipqfiea  reperiatur  nonpof- 
fidere, prafumitur  dolo  desyfc  pojfidert—, , 

5 o Pofsidens  olsm,  fi  b.sbuit  caiifam  ab  aduerfario , etiam—, 
hodie  ad  fui  incommodum  prafumitur  pofsidere  , vel 
dolo  destjjfe  pofsidere-, . 

J 1 Pofsidens  olim,qui  b.tbteit  eaufam  ab  aSiore  hodie  non— , 
prafumitur  pofsidere  ad  incommodum , quando  res  nS 
rtaliterjed  iuris  prajumptione  tantum  ad  eum perue- 
nst. 

'^2,  Pofsidens  olim  ,ix  negans  febodie pofsidere  , fi  habuerit 
eaufam  ab  aduerfario , propter  quam  teneatur  ad  refit^ 
tutionem,prafiemitur  dolo  desMe pofsidere, nifi  contra- 
rium prwet. 

5 3 Pofsidens  olsm  rem  mobilem  , bodie  quoque  etiam  in  fui 
prpiudicium  pofsidere  prafumitur.  Contr.ibi.num.  5 4. 
Declaratur  sbid.nu.  5 5 . 

56  Confitens  fe  occidsffi  ad  fui  defenfiotstm, nifi  aliud  appa- 
reat,non  frit plehendus pana  capitis, 

Pojfe fio  pr  ater  ita , non  fscit  prafumi  pojefsionem  prf 
Jentem , quando  quis  fe  fundat  non  in  pojfefsione  pro- 
pria,fcd  m pojfejsione  terty , ad  elidendam  tntentionem 
aduerfarij. 

5 S Pofsidens  hodie  nonprafumitur  oUm pofiedijfe—,. 

59.£a?  contsngcnti  , quodbabet  fe  ad  dsuerfa,non  procedit 

iOatio . 

60  Pofsidens  bodie, olsm  pojfedifse  prpfumitur , quando  cum 

pofiefsione  concurrit  aUa  prpjumptto. 

61  'PofieJssoiufJa  titulo,  facitprpjumipofefiioneinpterlto . 

^2 Pojitdens  olim non  prpfumiiur  hodie  pofsidere, quando 

contra  eum  adefi  alsqu  a prpjumptso. 

6 i Prf/un^tio  vna  tollit  aliam—, . 

i64  Prpttritun^  non  facit prpfumi  m prffins  quoad  proban» 
dam  continuationem  alie  usus  vntutrfitatis , vt fi  pro^ 
betur  tc  olim  babuiffi  tantum  in  bonis  tx  prpteritoin 
prpfcm  minimi prpfumitur. 


Conci  MCCt  569 

pofTcdif>& hodie prcfiimirof 

* Vt tpoflridcrc;hxccft’^cominu 
nisconcluf.quamcolli^nrfcnbcn.onincsiiti  l.fiuc  j 
.poffidcris.C.dc  ^b.itio.in  l.tio  ignorabit.  C.ad  exhi. 
in  l.CcUus.iF.dc  vfucap.&  in  c.cum  ad  (cdein.de  reft. 
.fpoliat.  hanc  Thcoric.im  rota  iuris  inrerprctfi  r.iin 
Cf  farci, qua  Pohtificij  Schola, vbiqucfcqinir.i  crt,vt 
glo.in  Ui  minorcm.invcrf.coprobamm.C.dcinin- 
tcgr.rcftit.tnino.  Archi.in  c.Pontificcs.  nu.2.7qiix(l. 
i.Roni.in  conf.  j ap.praefcns cofulratio.mi.  1 2.  A Icx. 
in  conf  vifoproceflu.col.j.nii.j.vol. I.  vbi  plnrcs 

* ad  id  concordes  adducit  , & fic*  communirer  con- 
cludi in  dicta  1.  (iucpodidctisaflcruir.  idem  in  conf. 
So.examinaco  procclTu.col.j.ini.i  i.volu.2.  in  conf. 
96.yins  narratis  in  fin.vol.4.vbi  cti.im  dicit:  quod  (i 

2 dcfijllctf  pOlTidcrc.prxlumcrcfurdoloi  podcirionc 
dc(litinc>pcrl.  Fulcinius.  S.  2.fbcxquib.cau.  inpol^ 
cat.Sc  inconf  3 ?.  ponderatis  verbis,  in  fin.  vo!u.?.& 

* cani  * communiter (equi  Dodt.doccf  Ripa  ,inc.cii 
EccldiaSurrina.nu.23.vcrf  prima  c6cl.de  cau.pofU 
& proprie. hanc quoqucmultoru  fulcitaocloritati- 
bus.  Aicia.  in  tracl.  prxluinp.  rcg.  2.  prxtump.  xi.iu 
prin.Hincdeu-rmmaucrc  Domini  a Rora  in  dcd(.4, 
alias  i 24  (I  probetur  dc  pjoba.in  nou.quod  (i  probe 
tur, aliquem  obtinuiflc.(5c  po(Icdi(rcbcncficiu,pr.r(ii 

3 matur  vlquc ad  morrciii  illum  ponedilsetnifipro- 
bcturcontrarium.idcm  dicit  D.  Gui.Panciro.in  c6f. 
lop.ctfi  nu.s.vol.  r.  ac Natr.in  conl.4co.non  (inc  co 
lorc.num.d.volu.2.  idem  late  in  conl.439.contra  D. 
Fran.nu.7.& Icq. eodem  vol.&  in  conf  572. agit  An- 
nibal.nu.6.  vol.  j.  Burlar.in  conf.40.  Do.loan.  Ma- 
ria.nu.iS"V’oI.r.& priushisAnt.a  Buu.in diclocap. 
cu.adrcdcm.fubnu.2<r.dcrcftit.fpoIia.Siinilircrclbq> 
ijdc D.d  Rota  deudut in  dec:f  ?. alias  325.fi in  libcl 

4 lo.de libcl.obla.&  in  nou.  libcllil  ffcilicct  ,pccdcrc, 
quando  dico  fundum  ad  me  pertinere,  Sc  conldcuif- 
fcpcrtincrc.licct  non  dicam, q?  pertinet  dc  prxfcnti; 
quia  prxsuptujc  concludit,  quod  in  prxfcntia  ad  mc 
pcttincat;&  ideo  non cft  nccciscallcgaredominiu 
dc  pra;lcnti,qn6d  plurib.  examinat  Gab.in  luiscom- 
mun.concl. lib.i. tit.de  prxsup.  conci.  lo.nu.s.Sc  (cq. 
in 2.  amplia. Eadem  vcroconclulioconfirmaturcK 
icx.c.prxtcrcd  il  2.dcprx(hmp.&  ibi  no.  Abb.  acalij 

5 ybi probarotdominiodeprxteiirojcfiam exconfef- 
lione  aduerfarij  infertur  dominiu  dc  prcfenti.ln  cade 
rndit  fnlam  Soc.lcn.in  conf.  89-  in  caiifa  .agitata,  nu. 
i8.infi.vol.i.&  in  confsp.vifisadis.nu.?.  vcrfqtii- 

**  nimovol.4.vbi  cocm  dicit  prout  et  iam‘commun5 
reftaturSoc.iun.in  conii  146.1111. 8. vol.  i.  Milis  in  rc- 
pcr.in  vcrb.polsdlio  fcmcl  habita.  Corn.  in  c6l'.28o.'' 
laboriola.fub  nu.9.voi.4.  & plurib.aiifsin  locis,quos 
coiifultonucomitro.plcncBalb.inrcper.d.J.Celfus. 
nu.  1 3 S.vcrf prima  conclufiaac Gab.  in  d.concl.  icv 
Pronofira  etiam  conciufioncpluta  addunr.Natt.in 
conf  57i-valdc  contcndiiur.nu.fil.vcrf.na  po(sc(Tio. 
vol.  3.  ac Did.ac.  Couarru. in  c.  pofsclsor  mala:  fidei 
in  2.par.§.i.nu.i.dcrcgur.iur.in6.vbi"  cocm  inquit. 

* *coinmuncm  quoquealMritlo.de Amic.in coniUio 
64.^  parte  Antonclli.vbi  latecorroborat.&  in  conf 
1 5 i.pixftantiiruni.column.3.valicul.  quia  quoties, 
quod  & facit  Tiraquei.  in  tradar,  prafeript.  in  verb. 
continuclz.glof5.in  princ.&verfic.imoctiam.  Bcr- 
nardin.  Bombi. in  confil.  zp.  nulli  dubium  cftnum. 
iQ.vcrficul.vndc  cum  apparear,  & fcq.  in  quam  fen- 
tentiam  quamplurima  congerit  Barba,  in  confil.70. 
pra-darc  Icribitur  columna'5.&  d.vctfic.ita  dicamus 
in  propofito.voliiin.2.  Abb.  in  con(.  64.  num.  1 8.  D. 

* Guid.Panciro.in confil.  24. numero , 1 1.&  dc  “ coin- 
, muni  tcftatur Bcrtrand.in  conf 8o.calcuiatonum.6. 

volumii.&inconfilio  282.  vifoproccfsu.  iiumcr.  3. 

* cod.vol.vbi itidem *coniniuncm ait. coininuncin 5t 
dicit  Nat.  in  conila  3 5 .fuperioribus  mcnldjus.  nu.  I5>, 
vol.2;  Caph.inconfSs.num.ip.vol.i. 

Jcjfks  Alajcardtyvol.i.  Aaa  Iflius 

i* 


' <•* 


lofephi  Mafcardl 


IftiusetUitt  C(Vnelunoni»matenl  me  aliis  Icuirer 
«plica fle, ncc  cxadcdcclaraflc  memini  in  vctb.Bc* 
ncficmin-concl-novol.i.quamcum  rdegiflem  tot 
erroribus,  ac  mendiseam  rcaterc  ,amanuenfiumne , 
anrrpo.zraphoru  incuria  id  acciderit  non  facile  di* 
acrim:pfpcxi,vi  vix,acncvixquidf  cnoftro  Mufaro 
ipsa  prodiiflccognoucrim , aut  crcdcrc  potuerim, vt- 
cunq-  flt:id  omnctu  velim  flrqui  bonique  confulas : 
mm  cum  diuturno,&  amicorum,  de  impneflbris  cd* 
uitiolftud  opus  effla ‘utatu  in  lucem  mea  opinione 
celeriuscmilerim  t eucnit,  vtiiludplurimisin iocis 
TCuWcrc.recognofccfc,  rcftaurarc.crrofibu^;  faiba 
tum , qmbnsfcarcbat . expurgare  mihi  non  licuerit» 
nec  ei  fumma  addere  manum  integrum  fucnr.C^te* 
rum,  quod  tue  judicandi  grauiflimo  onere  prxpcdi* 
tus  pneflarc  non  potui , id  poflea  me  diurno  munere 
confccutumarbitror.  propcdicm  ergo  totum  iftud 
opusdccuoamc  diligCtiusrccognitu  altera  editio* 
ne, quam  molimur, abcrrorib.innumcrabilib.quibus 
operarum  vitio  multis  in  locis  dcptauarutfic^lTmi 
fere  mutilum , praecipui  ptirnu  volumen  efrefummi 
viri  conquerebantur , in  lucem , modo  vita  fiipcrfit, 
edetur , fuocandori  vindicatu , de  integritati  refliiu* 
tum,  & quamplurimis  nouis  addit  ionibusaudu  »ac 
meliorem  in  ordinem  digcftum.arq:  redadum . In* 
terca  vcio.qiiod  ad  prcfcns  attinet  inflitiitum,ea  mi* 
nimccxammaborfijuxd  mcind.conclur.i70.pra:tcr* 
mi  fla  fuerc.&.  multa  r tiS , qua:  ibid.  Icuiter  tacla  filc* 
re,  hic  ea  lege  repetam , vr  cum  auihoritatibus , tum 
dcdarationibusvbcriora reddantur,  extera  ,quxde 
mdurtria  none  non  attingam, in  ca.concluf.|  yo  a Ic* 
Aotjbus  palcgi,3c  ab  ea  peti  poterunt. 

Vf  igi  tur  vnde  non  longe  digrefli  lanius,  eo  rcucr- 
ramur , ead£  coclufio  noilra  tanto  magis  locum  ha 

6 bcrct.fiipriuspoflcflioni^cxitcnn,  initium  fcilicct» 
St  fjnis,prGbatcmur:ctcnim  probaro,  quodhodicqs 
poiTidcar,&  ante  decennium  poHcdcnt.prxIumitur 
medio  tempore, Se  fic  connnucrpoflcdiflc:  ar^<.l.pca. 
C.dcapoc.publhb.io.ira  docet  Bar.inUicut.tfqbus 
modis  pign.vd  hypo  roiui.in  d l.CcIfus.  col.vlt.nu* 
mero  Ji.vcrfalio modo.  Bal  in  l.mdicia.  col.vlt.nu. 
6.verl‘.s.quxrimr.C.dcrcivcndic  pcrCyn.  in  I.fuper 
longi.Cde  prxicnp.long.tcmp.idcm  Bal  in  l.virim. 
Col.T.in  is-oppol.nu.H-C.decdic.  diui  Adri.  tolen* 

• Se  fic  fc  habcrc*communcm  Do^.opinioncm,tcrta- 
fufLanff.Otfa.mc.quoniam contra,  in  ver.  refliurn 
depdrKioncs.nii.  1 3 6. vcrf.Sc  quia  non  fuflicit  de  pro* 
batio.vbt  pliucs  concordes  refert .Balb.in  d.l.CcI  Ius. 
nu.rjd.vcrf.fccunda  conclul.tf.de  vfucap.Rcbuff.in 
tra^.de  pacifi.  pof.nu.  j 25 . vcriU  infuper.  & corundS 

• fcntenain*communcni  cflcdidi  Couarr.  in  d.c.pof* 
feflbr.in  a par.S.  1.  nu.  i.in  fi.de  icg.iur.in  6.Bcrtr.  in 
dconl‘.8o.nu.5.vol.  t.&ita*omncsfcrcfcntircaflc- 
ucrat  Tiraq.in  d.gl.d.incod.vcrb.continuciz.  Iccun* 
da,verf.red  nunqutddcprxfcrip.vbimuUoaidcm  sE* 
licntescitar. 

7 Nec  mirum  profctlo:nam  probatisfcx^cmisprc* 
fuiniintur  media'  ira  gl.  in  e.  voltimus.in  ver.  incon- 

• cuflam.  i6.q.4.DoCi.  •omncsinc.intcrdilccfos.de 
fid.inftr.gl.inc.pcrruas.dcc6ditio.appor.in  c.accc* 
dcas.dcconucrf.coniuga.  & inc.cx  parte.dcrcfaip. 
prxtciea  , qux  in  medium  ad  id  adduximus  in  ver. 
extrcma.conclur./jo.vol.i.ficTiraq.  vbifupra.vctf. 
idqucrcguJave  cft. 

8 Qoanquamteotra  id, quod  vitimolocodiximus, 
nem  pe  ad  hanc  poflefiionis  connnu.irionc  proban- 
dam, (atisefle  probare  principium,6c  finC  ,apcrrcrc* 
fpoadic  Barba. in  coni.  S.  Tapienter  dot^ilfimusapud 
Uhecos.tol.p.  veri.  & fi  dicatur,  vol.  1.  permotus  ex 
icx  Scgl.in  e. accedentibus. dcpriuilcg. 

p Vctnmtamcnt  h*  duTidentes  opiniones  vidcnrue 
fbitafle  hoc  pafto  poflcconciban;  vt  prior  procedat 
in  ea  tantum  pcflcinonc»quxrolius  pizKiioenusfa* 


AnniiauraninHsm  rcqulrifiaherlusautem, nihil  prx-* 
ter  patientiam, vt  cum  quis  domum, aut  fiindu  pofli* 
dct.Poftcrior  vero, cum  dcbcnntcrucmrcfaffum  al‘ 
tcrius.vt  in  rolutionecuiufpiam  rei  annuc.tOcenim 
non  vidercturiatiscirc  probare  folurionem  primi, Se 
poftremi  anni.ac  nccfiinui  alicuius  medij  > vtpradU* 
meretur  folutio  integri  temporis  vcluti  decem  anno- 
rum , fcd  nccelTc  cft,  pro^tur  lolutio  fada  quoli- 
bet anno, per  d.rex.  loqucntcm  in  ibluiionc  decima* 
rum,ind.c.acccdcntibus,in  illis  vcrbisivnddcocinue 
debent  ifti  probare, Se  ibid. gl. in  ver.quadraginta  an* 
nos.ita  illum  tcx.imcliigit>cum  dicit,  vnde  concinui 
debent  ifti  probate  perceptionem  decimarum  quoli* 
ber  anno, vr  dicit  texr.Cuiusdjfctiminis  ea  ratiocft  s 
nam  prioriincafu  illa  poflcllio  facilius  retinetur  ,Sc 
continuanir,vtpoce  lbioaaimopoindentis,auccert^ 
fa^o  ipfmsrhxc  vero  poftenoris  calus,  fa^u  alterius 
requirit.iccirco  non  ita  facile  obiincfipcrcajqufira 
duntur.in  l.cutn  dein  rem  verfo.  ff.de  vlur.  Ita  cooci* 
liare  conatus  cft  T iraqucl.in  d.  trad.  de  prxfcript.d»  ' 
vcr.conmmdz.glo.s.ucrr.niudautcms'bi  etiam  po- 
lipnotem  hunccaluin ampliat. 

Vctunrxmcn  hxc conciliatioconfiinditorex  tra* 
ditis  per  Abb  in  d.c.acccdcntibus.nu.6.Sc  PauI.Cafl* 
in  confisi. in  caula  fipo^abilium  virorum.col.  2.fub 
nu.z.vcrr.nccctiamoblht,quodfion  probant.vol.y. 
quibus  in  iocis  voluere  ex  lolutione  primi  ,6cvUimi 
anni  pra*fiufni  folntioncm  medij  temporis  .ob  id  vna 
cum  Tiraqncllo  hoc  tibi  cogitandum  relinquo. 

Et  vt  ad  rem  noftrani  propius  accedamus,  conclu* 
fionisnoftrx  ea  ratio  cft.Nam  cum  poircftTio  cctioea 
jotoranjino,  aflcrcnsfecontinuaftcpolfetnonemtha* 
bctinienrioncm  fundatam, quiainhis.qux  fune  ani- 
mi ftarurfuodi^o,  vt  1.  rem  nonnouam.  Se  ibi  nor. 
BaM.CAic  md.  no.glin  cap.li  vcrodefcnt.excomm. 
in  c.jn  pr.tfc^Kumm  in  c.figni  ficafti.  de  homicid.  Sc 
glo.in  $.rcdifta‘  Inlht.dc.idio.quod  fuitinfigne  di' 
dum  Arch.Sc  Cjcmin.ind.c. Pontifices. y.q.  i.quod 
refert, Sc  requirar  Fely.  ipc.vigilanci.col.vlt.rub  nu» 
10  Scinc.caufam.quxcol  pcn.fubnu.ia.  dcprxfai. 
quibusacccditBalb.ind.l.CcUusnum.Sa.vcifiSc  no- 
fingul.iri(cr.  idem  placuit  Ripx  in  d. e. cum  ccclcfia. 
Sutrinafiib  num.a  ;.dc  cau.polT.Sc  proprier. 

Confirmaturinfijperalia  ratione.Eicnim  in  dubio 
1 1 nonprxfumiturvoluntacisfpoflidcndi  muta;io,nili 
pr^crur.i.cum, qui.ff.de probaiio.l. cum  hic  flatus.$- 
i .ff.de  donar.c.maiorcs  de  baprific.  cum  Marthx  de 
celebra. mifs.  etiam  perlongum  tempus.  I.  fancimus» 
vbi  lafiCdereftam.Scprxcipuein  his,inquibus  mu* 
tatio.cft  damnofa>lcg.cum  de  indebita  ff  de  proba- 
tio, probat  hanc  rarionem  etiam  text.  in  leg.nec  ere 
ditoris.C'.de  pignoradio.Sc  d.l.nonignora&t.C.ad 
exhibcn.propicieadiccb.it.l.C.  in  I.  j.  Si.in  amitten- 
da,Sc  in  /.quod  li  lcruus.flf.  de  acquir.  poflcls.randiiL 
nos  poftjdcre.qu.indtu  de  fundo  noftra  voluntate  di* 
fceilcrimus,  autvi  dcic^ifucrimus:ita(criplcrectii 
Aiex.ind.confii.i  3 3.num.^voUlm.I.Roman.  in  d. 
confil.!  2p.in  fin.Cor.in  confi  i /o.clcganicr . fub  nu. 
i.volum.4.Abb.ind.c.acccdentibus.l'ubnum.  6.  de 
ptiuilcg.Sc  Rip.a,vbi  fupra  ■ Adeo  vt  alleganti  inter* 
iiruptani  teflepofleflionem,  probandi  onus incftbat» 
vuIgaral.inbello/.factx.ffdccapti.Sc  poftli.rcucr. 
ita  rcfpondit  Natt.in  dconf.439.nu.  1 1 .vol. a. 

Ex  hacira  confirmata  conclufionc  infertur , fpo- 
ij  liatofagcnti  poflciToriorecuperandx , fatisclfc  f^o* 
barc,  quod  aliquando pofTederitantclpolium , licet 
non  prober  quod  pofndcretjodierpolii,  iuxtafcntE 

* tiam  Abbatis, Sc  aliorum  * commnnitenin  d.c.  cft  ai^ 
fcdE,qui  pcrmoucnc  ex  pratcedenti  conclufinoftra,Sc 
pcrc.ulim.il  3.ibi,vclpriusEtpoiriderct.dcrcfi.rpol. 

* vt  ibi  nor.*omncs  i n piimis.Imo.diccns  hac  efle  *c6- 

* munem  fcnrcntiam.vtadidctiamrerpOditAlc.ind. 

* cof.iiJ.fub  nu.^.vol.i.Sc  *c6ctn  conclufi  vocat  Ale* 

' md. 
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ift  d.p«fump.2r.nu.  i4.vcif  & cx  eadem  ratione,  de 
cuias  illationis  veritate  paulo  pofl  in  fcquetibusde- 
clarationibusi&invetb.lpolium.infra  opportuniori 
loco  di0crcmus:pcrmult i enim  aliter  fentiunt  > quos 
i(K]uens  refert  Ripa.in  d.c.cum  cc^lclia  Sutrina,  nu. 
jz.verf  Iccunda  conclufiocorolaria.  decau.  polT.  Sc 
• proprte.quorum  opinionem  rcfellitiac  priorfi  vti  *c6 
muncnitac  magis  veram  latis  grauiter  tuetur  Couan 
ind.cpoirelTor.a.par./.i.rub  nu4.va£mihifanic6- 
munisopinio.de  rcg.  iur.  in  d. 

Badcm  quoque  conclufio  noftra  primo  loco  am- 
plianda efti  vt  vera  Iit  non  folum  iniplbpoflclTorc, 
'J4fed2t  in  f fucccfforcfingulari,  vel  vniucrfali . pot.n. 
/ucccflbrvniucrfalis,vel  Angularis  allegare fuiflfcco 
tinuatam  poireflfioncm  ab  eo,^  quocam  habuir,quS 
conftat  lemel  poflediffe.vlqjad  mortem , uel  ufq;  ad 
titulu  habitd  ab  eo>  & rra  ditioni  fibifalla.ita  tenet 
Bart.inl.Pomp-S.vlt.fF.deacqpoir.ubi  dicit,  quod  li 
probetur  ponrdTioauthoris  odo  annoruA  mea  duo 
ram,uel  trifi  annorum,  nec  dicatur  aliquid, fit  necne 
Continuata,prz(bmat  in  dubio  continuata,  eundem 
ibid.fequitur  Clau.a  Scifel.  qui  aduerfus  Arer,  ibi  di- 
^ cithanceflcopinioncm^communem  jidem  voluit 
Anr.i  But.in  d.cum  ad  ftdem  fub  nu.z5.de  reft.  fpol. 
!*  Bart.Stind  §.vlt.  fequi  * communiterDoft.  tcftatut 
Alc.ind.reg.z.przfump.zi.fub  nu.s.uerf.maducne. 
quo  in  lococopioscArctinumalitcxTcntictucop- 
'pugnar,illiu(b;  refellit  arguinenta,&  pro  hac  amplia 
tione  c6cludic . Aretini  aQt  opinionem  cum  opinio- 
ne c6i  conciliat  Rip.in  d.c.cum  cccl.Sutrinf.fnb  nu. 
3 S.poftucrf.tcrriaconcl.candcminfupcr  ampliati^ 
nem  corroborat  Natt.ind.con(.4}9,nu.y.uol.z.&  in 

conf.6i7.fiantc  fiatuto.iu  fi.uol.?.&  in  c6f.521.fcri- 
pfi aliis nu.i.&zeo.uol.^.acalij mulrii  nobis rcla' 
ti.in  d.concl.  iTO.nu.  I7.in  z.ampl.  cui  quidg  amplia- 
tioni referenda  cfi  limitatio  prima  ad  ipfam  rcftrin- 
'gendam  a nobis  tradita.in  d.concl.  i TO.nu.  1 8. 

Hanc  ipfam  quoqocampliationcmvltcriusdecla 
^5ro  i vtucra fit, modoillat  prioris authorisantiqua 
Pollefilo  plene  prebetur,  ctiifi  fimus  incafu , in  quo 
icmiplena  fufficiat,pbatio,  ne  plura  fpccialiaadmit- 
tantur:fic  rcfpondit  Hicrony.Gabr.in  conf  j i . in  fpe 
cie  propofita.  fub  nu.  10.  tradita  in  fimili  de  dominio 
i Corneo  in  conf  i4.licct  in  thcmate.nu.7.  ucrf  ncc 
t>bfiar,fi  dicatur.vol.4.  cui  adhzrcc  Ant.Gf  b.in  d.c6 
cluf  lo.num.  i z.uaf  limita  hanc  ampliadonera , 5t 
nos  aliisidem  fcripfimusinuer.dominium.concluf. 
550.num.c.&  fcq.in  ^.limit.uol.  t. 

Sccundb  ampliatur  conclufio.  vtlocum  fihi  uen- 
^6dicct.t  etiamfi  pro  forma  requireretur  determinata 
probatiocerri  temporis:  nam  etiam  tuc  fufficccct  ifia 
przfumpta  probatio,  vtconcludit  Arct.inconfi.  5 1. 
uidetur  dicendum  fub  num.  z.  ucrf  item  ncc  uiderue 
obfiarc  per  tex.quem  dicit  ad  hoc  Angularem  in  cap. 
propofuir,declcr.excommun.miniftran.ubi  Inno.de 
Ant  ^Butr.  ita  fentiunt  licctcontrarium  teneat  Bal. 
in  d.I.fiucponridecjs.col.pcn.fubnu.  y.ucrf.  fcd  rcuo- 
coindabium  .C  dc  probatio.  inquxAioncdeillo, 
qui  dicebatur  olim  fuifieexcommunicatus.  Arcti- 
oum  rcfert,&  fcquitur  laf  in  l.non  hoc,col.4.  fub  nu. 
Z5.uerfconfirmo  per  aliam  tegulam  .C.vndclcgir. 
ac  Alc.in  d.przfump.z  t . num.  5.  in  fi.  quam  amplia- 
tionem cgrtgie  nonnullis  corroborat  Ripa  in  d.cap. 
cum  cCclefia  Sutrina.num.z  j.iu  fi.&  fcq.  ac  Matt.  in 
d.coof.4tp.num.  12.  uol.  z. 

Tertio  eandem  amplio>ut  pofledio  prxfcns  przfii 
maturtoonfolum,  quando  per  ticram  probationem 
i 7 confiat  aUcgantcni,olim  puflcdific , fcd  etiam  f ubi 
ex  aduerfariicoofeirionc  apparet  bxc  antiquapof- 
fdfio,rex.ellad  id  Angulatis  in  c.pratterca  il  2.  dc  tra- 
fad.ubiifi  monachic6fitcantur,  leolim  fuillc  fubdi- 
tos,  cood^nanrurtanqui  fide  ptzlcnti  confefiiclsct. 
ad  idem  extat  gl.ia  t.tf.dc  cofef  q aficuciat 

f.  t ' 


Conci.  MCCI;  376 

przfumi  fiindum  hodie  adoris  ellc,  fi  rcusconfitea- 
turcutn  olim  adoris  fuifle  ,nifi  reus  probet  eundem 
fundum  modo  adoris  no  elTc.  quam  gloflamita  in- 
tellexere Dyn.  Alben.Cum.ibi.&  Bal.in  d.  c.,prztc- 
* tci.il  z.dctranf 

In  hoc  tamen  Ant.&  Imo.in  c.z.  dc  libel.oblatio.' 
at<j;Fcl.inc.fcribam.col.vlt  dc  przlump.difiinsmlc 
aflertionem  fadam  in  libclloab  ca  ,qnz  fir  in  cOfef- 
18  fionc,  vttande  in  afleriionc  t libdliobtincat  p;a’di- 
da  przfumptio,non  in  confdTione.qux  firidc  acci- 
pienda; ncc  cxtcnfionC  patitur  in  przmdicium  ,vcl 
damnuipfiuscofitentis.l.fi  quis  mtetione  ambigua. 
fF.dciud.hosfconitRip.  ind.c.  cu  Ecclefia  Sutrina. 
fubnum.24.&fcq.vcrf  2.intclligccxco,  quod  verba 
iptprztcriri  temporis, pnlcrtim  in  aducrfario,dicufUC 
abncgariuaprxfcnns.l.  j.iT.lcgcluha.  fi'  dctcftibus 
} cum  alijspro  haclcntctiain  medium  allatisabcod. 

Anr.Gabr.in  d.concluf  10.  nu.  i4.in  z.Iimit. 
zo  Hancvcrofrcfiridionem  falfain  opinatur  Couar. 
in  d.c.poflcflbr.i.par.^.i.nu.z.lub  vcrf.cxtcruin  pof- 
fcfllodc  ccg.iur.in  6.cx  co,qu6d  tcxt.in  d.c.prstcrci. 
in confcfiioncloquatur.Inuno,  & (iquis,vt  ibidem 
idem  liibiungit,  confiteatur  adorem  olim  dominii 
fuiirc,at  neget  hodie  dominum  clle, minime  vidtruE 
fateri  adoris  intentione,  nccdamnabitur,vtconfcf- 
fus,f«idintcriin,dumnonprobauerit  adorem  hodii 
dominum  non  cflTc , habet  ador  ptxfum ptione  iuris 
cx  veteri  dominio  per  reum  conccOb,  vtapertetra- 
' didit  Bald.in  l.vnica.nu.Sp.C.dc  confef  &idcrcn(ic 
ini.  fi quidem. Cdetranfad.Dy.  etiam , Alberi.  5c 
Cunia.inl.ccrtum.§.i.  ff.de  confcn'ficimclligciucs 
gloffamibi.idc  obiter  dixit  Alc.in  d.lr.id.pixfuinpr.- 
rcg.z.przfump.iz.nn.z.vcrf  poflent  concordari,  gt. 
enim  ind.  1. cerrum.  §.i.dum  contrariam  fcntCtiatn 
quibufdarn  probare  vidctut.ramcn  aflerir,  non  pofle 
reum  confitentem  dominium  prxtcriti  temporis  c6- 
dcmnarijVrconfeffum:  non  tamen  negat  ex  ca  con- 
feffionc  deduci  prxfumptionem  iuris  ad  dominiuni 
przfcntis temporis,  nifi  contrarium  probetur,  ita  de- 
clarat Couarruuias,  vbi  fupra. 

Quarto  conclufionem  ampliabis,  vt  no  folum  ha- 
21  bcaclocfiinTcimmobili,fcdctiamtir.  mobili,  quS 
qui  femcl  pofscdit  cande, &.  hodie  prxfumitnr  polfi- 
dcrc:itafcnfitSal.ind.l.fiucpoiridetis.&  Anr.i  Biitr. 
in  d.c.cnm  adfcdcm.  fub  allegato,  nu  25.  relatus  ab 
Abbate  ibidem, fub  nu.i  5.verf.doni.  Anto.  dereftit. 
fpol.  quibus  adhxrct  Ripa  in  d.c.cum  Eccldia  Su- 
trina.(iib  nu.jy.vcrf  amplia  etiam  , dc  c.au.  pofscf  & 
proprier. & pfo  hacopinionc  dicit  efsc  contextum 
ind.l.  non  ignorabit,  e.  ad  cxhibcn.  qui  loquitur  in 
re  mobili.Gabr.ind.tir.de  przlumpt.  conci  ufro.nu. 
j.lib.i. 

Z2  Contrariam  f tucnturfcntcnria  Spcc.  in  tit.dcad. 
fcu  pctitio.f.lequitur.nu.3  ipofivcifquidficgo.vbi 
cx  mctcVbcrt.a  Bobio,dixitqu6d  11  res  fit  mobilis, 
non  przfumitur  quis  eam  modo  pofiidcrc,licct  qu5- 
Z3  doq;pofscdcrit,quia-vilis,t  & negleda  efiporsciTio, 
l.fircm  mobilem,  ff.de  acqpols.idcin  fcnfit.duin  de 
kirc  rcfpondir  Aret,  in  coni',  i io.  procedendo  breui- 
tcr.nu.2.  verf  fcd  tamen  his  nonobffantibus.quoin 
24  loco  confuluit , hzrcdi  iurato  f alscrcnci  librum  ra- 
tionum ad  fe  n5  pcrucnilk  fidem  adhibendi  efsc, li- 
cet iuris  przfum  ptione  ad  eu  resdefuocti  perucnifse 
<lica(ur,pcrdo^rinain  Bar.in  I.  fi  quisex  argentarijs. 
§.vlc  ff.de cdcn.6tSaI.in  l.vit.in4.oppofit.  C.dc  fide 
infirumcntorum.idcm  tradit  Alexand.  in  I.  z.numc- 
ro  3.verncui.no.extex.ibi.C.dctcftamcn.Arctinuin 
refert, ac  fcquitur  Alciat.indiff.przfump.zx.num.S, 

. verf  cfi  vauni. vbialijs  id  corroborat.  Speculatoris 
etiam fententix'  accedit Glaud. ind. l.Cclfus.  num. 
4z.verfic.quidaurcm.6t  ibi  Balb.numcr.142.  vcrfic. 
tertiolimira.ff.de  vfucap.cx  eo  permoti, quod  perfe- 
uerStia  pofsclfionis  infurgitex  c6tinuationc  animi, 
iofepim  MafcardiyVQl,u  Aaa  2 ^ qux 
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^ui  pr«fuftiifiir»pofl<^uy<juJs  fcmcl  coepit  polTidc* 
Tt^vtno.ind.l  fiucpoflidctis.in l.i. io princ.in  l.lidc 
«o  5.vlt.in  iCt  id,q>  in  fi.  (f.  dcacq.pofi.ac  in  1.  i.Cdc 
fcm.fugit.qu*  ratioccffai  in  rc  mobili, in'qua  retine- 
as turfciuilispoflcCrioanimo  ,fcd  quatenus  resfunt  in  * 
confpedu.vel  fub  cufiodia  noftra.qa,vt  diximus, re- 
rum iDobiliU  vilis, de  abiedta  cfi poflelTio,  vthabetut 
in  l.  j.5.Ncratius.&  5*Nerua  filius.lrC.dua  nobis  »& 

6 l.fi  rem  mobilcm.fT.dcacqui.poflcrabhaciiidcm 
flat  opinione  D-Iac-Mcnoch.  in  comnicnr.  rccupcr. 
pofieCrcmcd . 1 5 .q.  / 1 . ruj  .40^.  vctlUimiracur  fecudo* 
vbi  ait  in  pofiefiione  rcium  mobiliumiqui  olim  pof- 
(edit  t non  praclumi  pofledifle  tiporc  (poliationi&dc 
gt.ini.inciuilc.C.dc  furt.  Caftr.  in  l.fi  niiflorcm.C.dc 
in  imeg.rcfiiimino.& cxaliisibiabcorcJati5.de  hac 

J^aDdem poncriorem  rentcntiamnosetianircquuti 
umus  indconci.170.nu.  i6.in  4.limUicet  authora 
jbid.a  nobis  ali  egati  corrupte  fini  citati,  fcd  vt»dc  lU- 
pra  dicebamus,  in  altera  editione  coriigencur. 

16  Difiinguendotament  poterunt  fortaficadcocor- 
dia  adduci  hc  inter rcdi(lcntietcsopimones:o2,auc 
probantur  extrema  poQcfiionis,  piinci pium ,fciliccc, 
de  finis, tunc  profero przruinuntur,  6c  media, ctia  in 
TC  mobili,  per  generalem  ill5  regulam, que  tdm  in  rc- 
bm  imm^ilibus,qu2  mobilibusmilitat, quod  pro- 
batis extremis  videntur  enam  media  probata, viyo- 
luicgl.inngnisin  d.c.volumus.in  vcrb.inconcuQam. 

* verUed  nunquid.i6.qu*fiio.4  quam  ‘communiter 
Doci.fcquiin  d.cacccdcnnb.  dcpriuilcg.tcfiaturibi 
dem  Abb.col.vUitH.num.d.  acfiarba.inconf.d.rcri- 
ptum  cft  prxclarc.colu.  lo.poft  verf.  prxrctcA  aducr- 
tat.vol.i.vbi  aliis  id  corroborat  Qood  li  untummo* 
do  principium  polTidendi  probetur, procedat  opmio 
SpecuiatorisiaOcicntiS  in  rebus  mobilibus  no  pralU- 
mi  polTdTionis  continuationi  . ita  conciiiauitilhjd 
authorum  difitdiu  Clau.in  d.l.Cclfus.rub  nu.4x.vcrf. 
tamen  pro  concordia, quem  fcquicut  ibidem  Balb.d. 
Du-i4a.vcrf.i.limita.Alitcr  autem  conciliat  Alc.in 
d.prxfumpt.  zi.fubnu.iS  vbi  rtcsdifimguii  cafus ge- 
nerales,vtapudeum  vMerccft. 

Vel  tertio  coponeic  poteris  ex  mente  laf.in  d.l.  fi 
quisexargentard',  § prxtor  ait.  col.x.nu.ix.vctl.cir- 
ca  ifia  doclrinam.tf.de  cdcn.nain  quando  agitur  eo- 
tra  obligatum  a^oncpcrfonali  ,iunc  habet  locum 
priotopinlo  fccus  autem,  quando  agitur  rei  vcdica- 
cionccomra  non  obligatum  & tue  procedit  opinio 
Speculatoris-  fubiungens  ibidelal.ira-neccflanom* 
iclUgcndan,  cfle  ipliusSpeculatoris  fentenriaui , per 
tcx.in  d t.fi  creditor. C.dc  pign.ad.  cui  quidam  lal<> 
ni  .icccdit  Gabr.in  d.concl.  to.im.4.  verf  concorda. 
Q;iint6ampliatur,vt  etiam  conclufio  procedat  in 
27coniracljbus : nam  pofildcnstamc  contradam, prx- 
fumitur  etiam  poficdific  tepore  contusus  ,oia  au- 
thor  iple  anerat,fc  tunc  non  pofledifie:  Jta  refpoodit 
fulg.inconf.  104.  quzdam  domina  Lucia.col.j.liib 
numcT.2.vcrriculo,&  quod  dicitur, ex  eo , quod  efiet 
ridiculum  ,&  iniquum  iVtipre  dicit, refitingere  pro- 
bationem poflTclTionis  ad  id  temporis  niomcmu.quo 
fit  contrarius  alienationis , & adducit  ad  hoc  clcga- 
ter  notata  a Cyno  in  auth.  fcd  quamuis.  quxfiio.  vir. 
C.dcrd  vxo.arflo-&  quod  nor.Bal.in  1.  a.  vcrnc.fcd 
pone, licet  aliquis  C.dcrefcind.  vend.Fuigoriunue* 
fcrr,ac  fequitur  Nac.inconf.  617.  liante  fiatmo.pro- 
pe  finem.  V0I.3. 

Sexto  eandem  amplio , vt  habeat  locum  ctiS  fi  ex 
it  prxfumptionc.d.l.rmc  poHidctis.  agcretutfadindu- 
cendu  dcliclumjcfi  enim  ctficacior  hxc  prefumptio* 
iUa,dc  qua  in  l.mcriio.lf.profocio.quod  lulicct » at- 
mopnefpiQaturdchnquere  , qua; quidem fententia 
prowuiex  d.c.olim.il  3dcrcfiit.rpoI.  vbi  prefumi- 
mr  quis  fpoIiaius,qui  probat , Ic  aliquando  pofledif- 
* i'c;&  hanccfsc  *xominuncm  opinionem  authoccfi 
, Alc.md.prBlump.2i.ou.2p.iafi. 


29  Conrraftamcn  hanc  ampllationt rerpondir  apef- 
tcKuin.in  conlilio  ibz.clarifiimc  loinineiudcx«in 
fi.volum.4.vbi  voluit, diC^am  praliimptioncm  eiuf* 
dem  legis, (iuc  polTldctis-C.  de  piobario.  non  haboe 
locum  ad  inducendam  delici  prcfumptioncmific^ 
immoillaprxfumptio  , quod  quis  non  praefunaatur 

er'  dcliiiqucrcaux ta  d.  1.  meriro , tol  l.it  ranquam  pocea*  ‘ 
tior  aliam  prxlumptioncm,  de  fic  faciat.vtdc  pizee- 
litononprxIumamrinprarfcnSfCX  do^rina  Bartol. 
in  1. relegati, num.;.(f.  de  poenis,  tum  etiam  quia , ve 
idem  inquit  Alciams  vbi  fupra,rpoliare  fit  delicum» 
& ad  coouinccudum  aliqui  de  dclido  non  fufiiciac 
przfum  piiua  probatio , l.  vlt.  C.  de  probatio,  qua  m 
fenteotiam  nonnullis  corroborat, de  incarefidci  Ri- 
pa .in  d.c.  cum  ccclefu  Sumna.nu.  trigefirnoquano» 
de  nu.  3 ^.verf.  2.  rclpoedctur,  de  leq.de^ufpolseCdc 
proprice. 

30  Verum  exf  Alciato  in  d.  praefumpt.a  1 .dici  poteft» 
quod  poderior  hzc opinio  habeat  )ocum,vbi  agitur 
pnncipalitccadpoeaam,dccriminalitcr,aliasrecus 
efi,  vt  de  tradidit  idem  Alciat.  prxfumpt.  9.  numero 
quartarcg.a.vbi  ira  dccl.irat  d.l. vlt.  C.  de  probat,  vc 
fcilicct  non  procedar, quandoagereme  de  poena  p^ 
cuniaria  , fccusG  de  poena  corporali,  nec  excludat 
prarlUmptioncsa  l^e  approbatas,  vt  in  d l.  vix.  dixit 
Bald.de  no.in  callcr(c.JeprBrutnpt.quin«um  ifiud 
argum.tolli, inquit  Alc.in  d.prarfumpr.  2j . infin.  per 
cap.iuperco.derenunc.  vbipra;lumiturrcnunc.fa^ 
per  vim, vel  metum, de  fi  prxfumatuc  delicium , de  cf- 
iicacioi  lir  praslumpno  quod  aliquis  rcsfiias  non  iv 
flcr.de  qua  in  i .cum  de  indebito,  fi.  de  probatio,  que 
prxlumpf.coadiuuat  eam- de  qaa  nosic  przfcmia 
loquimur,  vt  per  Abb.  in  d.  c.  cum  ad  Icdem  fub  lui. 
is.vcrf.lccundo  princip.aiircr.dcrcrnt.rpol.quomfn 
fenteniixadhcrctD.Iac.Mcnoch.in  commen.tccu- 
pcran.pofsci  rcmcd.i  ^.quzll.i  i.nu.  394. de  vbi 
concordes  refert. 

Secundo  ex  lententia  ciufdcm  D.  Iaco.in  d.  q-  32. 
fiibnu.  3S?.  verf  non  pariter  aducrlatur.  rcfpondeae 
pofsumus,  qui  Ripx  opinionem  loco  nuperrime  d- 
laroimpugnanstair.  i veritate  alienum  c(scid,qu6d 
ibi  prxlupponitRipa  fortiord.fcilicet.cfichoccalu 
prxfumptioncmrqua  delidum  ipoliaiionis  cuitatur, 
quoniam,  filex  ante  omnia  przfuinir.ilium  ,qofim 
porscdit^olTidcre  de  hodie, fcquitur, quod  fi  n6 pro- 
bet is, qui  Qunc  pottidec  iullo,  dr  legitimo  titulo  pof- 
fidac,fpoitafscdici.  cumcrgodcfpoliatioDecoller, 
ccrsarprarl'umptioaoncdmiiricnmiois.cx  d.l.meri- 
to.prout  declarat  Ruin.  in  conf  6.  vifa  inquifitione. 

3 1 col.2ffiu.4.  vol.^cumetiamtdeliclum  pixlumaiut, 
cum  aclus  d lurc  prohibitus , celebratur , vt  explicat 
Crau  in conf.35.nu.  io.de  ii. 

Limitanda  niicdl  primolocoipfamctc6clufi0» 

3 2 vc  non  procedat,  nili.in  polxOlonc  t Idgi  temporis, 
veiuti  decem  annoru.animuscni  m,quo  polsemo  re* 
tinetur.non  prefumirur  durare  sdera  dcccnniu.l.fiir- 
iu.dcl.iiindi.ff.de  vfucap.act. peregre. fidcacq.pofi*. 

33  nec  pon'dTiotprzfumiturconrinuata,nifi  ad  decem 
annos.de  non  vltra.quia  pcrtanci  tempoiisinicrual- 
Juni  inducitur  ncgligcnria,  de  obliuio,ex  qua  amirct- 
tur  pofi'cilio,vt  dixirgi.ini. i.C.defer.fiigi.quani  Cin- 
gularem Icribit  Fran.  in  c.  fine  pofTcinonc.  vbi  Dyn. 
col.ric.dc  rcg.mr.in6.de  no.BaR.ac  exteri  in  d.l.  pc- 
r^tein  prine.  vtdcobfcruauercBarr.ind.l.CcWus. 
colum.  3 .de  ibidem  Balb.  idem  Bar.in  d.l4i  de  co.S.fi 
fbne.ff.de  acquir.polTcf.dcind.i.i.vbietiamBald.ac 
SaUaf.in  l.lancimus.C.detefiam.dc  in  1.  cU  pofiide- 
re.5.qad  nundinasmu.i9.fif.dcacq.pof.Fel.incvigi- 
lanci.nu.6.dclcq.  de  przfcnp.hanc  vero  limitationis 
^eorici  relatu  eximiam cifuit  Matrhefil.in no.  1 
incip.noi.mirabilem  dofhina.vcrf.illud,qu6d  dicic 
gl.cx  CQius  vcibis  aperte  colligit,conclufione  nofiri 
loca  non  hf  c^oifi  in  eo  > q Ic  tuadat  ia  pceferiptions 
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longi  tempoHsjquia  vtiq;  pr^fiihjitur.qui  femct  pof- 
fcdit.&  adhac  polTidcre^dc  conrinuaflc  ponTedionctn 
ad  decem  annos,&  no  vitra, *fccus,vbi  quis  fefiinda- 
retin  prarfcriptionc  longiflimi  temporis  ?o.  vel  40. 
34annorum : tunc t enim  nccefleclTct  probare dc  pof* 
fdTione  pri  morum.  1 o.  20.  )o.&  40-  annorum . eSdem 
limitationem  fequirur  Ripa  in  d.c.  cum  ecclelia  Su-' 
trina.fub  nu.  ;8.vcrf  fecundo  declara,  necnon  Gabr. 
Saray.inaddif.addidlum  Matthelil.fing.  ti6.  nu.  3. 
cum  plur.  fcqu.  & ciufdem  Matthcnjani  fententiam 
**  *c6munem  dicit  Didac.Couar.ind.c.poflelTorpart. 
2.$.{.na.^vcrf.h^c  vero>  quxdiximus.de  reg.  iur.in 
6.&pluresalij  eandtmconHrmaueici  nobisrclati. 
ind.concluf.170.nu.2t.  &fcq.  '' 

15  Ceterum  contrafid,qu6d  dixit  MatthedUad  prO' 
bSdam  prxfcriptioncm. ;o.  vel  40.anno.  debere  pro* 
bili  initium,  & finem  cuiUilibct  decenni j , aperte  vi* 

. dentur  ea  obftare,  qux  fcripferc  prudetes  in  d.l.fupcr 
longi.in  primisSal.Cdeprxfcript.long.  remp.  Bart. 
in  d.l.Ccffus.nu.tx.Anch.  inc.pen.de  prxlcript.in  6. 
Abb.in  d-C.acccdentib.col.vlt.nu.  d.de  ptiuileg.qui» 
bus  in  locis  voluere  , quod  imo  in  qualibet  prxfcri* 
ptionefufHciat  nmpliciter  probare  extremitates to- 
♦ tiustCporisridq  fiiifle  dc  mcntc*omnium  antiquorQ 
authoreft  Alc.in  tra£l.prxfump.re«.  2.  prxfump.ta. 
lubnu.z.verffcd  mihi  videtur:  vbi  hanc  opinionem 
indiftindC  veriorem cenfer:  ibiq;  Matchcniani  ra> 
tionem , cui  ipfe  innitebatur,  oppugnat , 8c  in  hanc 
fententiam  rcfponditC.iica.in  cof.ioo.  quod  veniat 
condemnandus,  coi  5.nu.ti.vcrf.quinimoquilo> 
quiturde  pofrefTionc  70.60.50.40. 30. 20.  lo-  & 5.  dc 
Tnius  annorum  ih  cadue  permaner  opinione  Ale. 
fupra relato  loco,  prxumicndum  cfTeolim  poffcllb* 
xcm  , & hodie  pofiidcre etiam  poft  decem ; aut  vi- 
ginti  annos  : &prxicrc4  proba  tapofTclfione  extre- 
morum per  idem  tempus  continuationem  poBcOlo- 
njspratmmi.  ' 

Vetunitamd  Couar.  ind.c.po(reflbr.jpar.i.$.i.fub 
nu.3.d6reg.iur.in  6.arbitraturMatthcul.fn?am  ma- 
gis efrc*communcm:contrariam  vero  cenfet  defen- 
di poffcidc  forfran.efre*vcriorcm.Nam  vbi  pofleflio 
ciuilis  fbla  per  aliquem  retinetur  abfq,'  naturali, cade 
pofscflGo  non  durat  vitra  decennium:  quia  ad  id  vfq; 
tempus, animus, quo  folohx^  pofsefliociuilisretine- 
tur, durare  pt^lumic,atq;itahacin(pccicDy  Accu. 
Bar.&  alij  fupra  relati  loquuntur:  nSpe.vbiconftat, 
quem  Olim  cinilem  folam  habuifse naturali  amifsa. 
Etenim  eo  ca fu  olim  pofscfsor,  hodie pofsefsor  prx- 
fumitur.raodo  tempus  non  tranflcrit  maius  longiuf- 
ve  decennio.  At  fi  confiet  olim  qu?dam  pofkdilsc 
naturalitcr,&  ciuilitcr,ptxfumcndu  cnr  cande  pof- 
fcfTtonC  ciullS  quidem,  & naturalS  per  eum  cdtiuuo 
tempore  obtenta  m fuifsc , & ita  m^o  poflidete  na- 
turaliter , & ciuiliter.  Et  ideo  in  hac  fpecic  cum  non 
trademus  de  ea  tantumpofscflionctqux  folo  animo 
tetinetur,  nihil  refert,trlGcrintdecem, an  viginti  an- 
sii.xum  prxfumatur  naturaliter, & ciuiliter  continue 
pofsedifsc  cum, qui  olim,vt  conftar,naturalem,dc  ci- 
vilem pofscflioncm  habuit , nec  apparet  naturalem 
Ktenta  ciuili  amififkiidtj;  fcnfifsc  Alcia(um,ctfi  fa- 
tis breuiter, in  d.prxfump.22.  refert  Couartu.d.nu.  /. 
in  fin.  cuius  quidem  in  hac  dilsenhonc  fententiam 
tanquam  iuri  confonam  fequicur  Gabr.  Saiay.  in 
addit.add.Manhciil.nng.ii6.nu.io.  ' 

• Secundo  iMnitatur  concluTio,  vt  vera  Ht, dummo- 
do tUcjqui  olim  po(scdit,hoc  al  leget, le  nirairu  con- 
tinoi  po(sedifk,6c  pofk^onScdcinuafscjvcl  pofsi- 
detetn  pncfcntia:nam  itademu  pr^Iumcc  pofsdsio- 
96  nisftontiouatio  ad  eius  commodum,  ii  ipiic  alleget; 
in  ttadfdctcBatt.iad.l.  Cclfus.col.vlr.num.2t.tt.de' 
vfucapiadciuiht.fiuepoGiidetis.  num.s.verf.quxro,  - 
quid  clt  de  pofk&^c-Cde  probatio,  ac  Pm.i  Bd- 
*laper.inquuL25.idcmBar4nd.i.cettuQi./.  1.  (kia- 


tell»gcnstcxt.indid.l.fiucpofsidetis,&  Ibi  Caftr.fc 
Alcx.in  addir.fF.de  cofefAbb.  in  d.cxum  ad  fedem. 
fubnum.i5.Alexand.inconflt.94-colum.  pcnul.nu. 

9 vcrficul.plus  dico,  volum.  t.  5c  prius  in  conflU  80. 
examinar6proccfsu.nu.1xod.volum.inconf.54.nu.  • 
I i.vol.s .in  conf Ss.nu.  ?o.  in  conf.  loS.num.  8.  cod.'  ? ■ 
vol.5.in  conf  8 j.num.  10.&  in  conf.ij8.in  fin.vol.6. 
hoc  idem  confirmat  Lanfr.Oria.in  d.c.quonia  con- 
tra in  d.vcrftcftiuin  dcpofirioncs.fub  eod.  num.  1 36. 
verf.  plusdixit  Barc.de  probatio.  Cotn.  in  conf.  tso. 
Laboriola.num.  7.V0I.4.  in  conf.  8 7. vi  fis  adis.num. 

. 16. volum. j.inconCtij.vifo  tenore  fubnu.2.vol.4- 
Ruin.inconf.io6.haclirc.nu.  12.  volare-  5.hancquc 

* cfsc*  communem  opinionem  inquicAlc.  ind.ptJc- 
fump.t  1 .nam.  2.candcm  fcquitur  Halb.in  d.I.Cdftis. 
nu.  14  j.vcrf.quarto  limita.ac  Ripa , in  d.  c.cu  Ecclc«- 
fia  Surrina.nu.t4  vcrl^dcclaratur  ida  conclufioJacii 
quod  dixit  laf  pofi  Bal.in  l.fi  certis  annis.coI.vlr.  fub 
nu.  1 s.ycrf.quarto  limira.C.  dc  pa£lis,&ca,quxafFa- 
lirafcripfit  Fcly.inc.  affertc.ou-j.& feq.de  prxlump, , 

* & hacquoque*coinmunem  dicit  Couarru.  in  d.§.i. 

fUbnu.i.ycrf.cfttamcn  caopinio.cum  nonnullis  ad 
iddedudis4Gabr.in  d.conclufione  decima  ,nu.  1 3. 
in  i.limit.dc  d nobis  indict.concluf.  170.  nuni.  24.  & 
fequen.  , . , 

Cuius  limitationis  ratio  cft:  quoniam  cum  ifta  fit 
prxfumptio  iurisprocedens  i fado  proprio,  idcirco 
ncccfsario  debet  allegari.  1.  fi  adulterium  cum  ince* 
ftu.^.idcm  Pollioni.ft.de  adulr.tuni  etiam,quiaprae- 

37  fumptiones  t defcendcnccscx  fado  proprio  .id  hoc» 
vr  iuuent,dcbcnt  allegati,  vt  ait  Bart.in  l.cum  quid. 
ft.fi  certpet.quod  pjurib.fulcit  Rol.  d Val.  in  confil. 
9.nu.2o.cum  plur.fcq.vol.  3.  ac  ante  cum  FeUn  d.  c. 
a ftcrte.numer.  j.vcrfino.iatio , cum  plut.fcq.de  pne- 
fiimptio. 

38  lu  aliam  dcfccndit  fcntcntiaf Alex.in d.conf  13 y. 
fubnum.3.  vcrfncc  obdar,  fi  diccrctur.vol.t. perca» 
qux  tr;ididere  Domini  d Rota, in dccif4.alids  124.fl 
probctiir.dcprobatio.  in  nou.  Sal.in  d.l.non  ignora- 
bir.C.ad  cxhibcn.Ant  d Butr.ind.c.  cum  ad  fedS-  de 
rcftit.fpol.cxqu«bus  Alex.colJigit.quodctiain  fiip- 
fc,non  allegaret, /e  continucpofrcdilTcframen  fi  pto- 
betur,  quod  fcmcl  poficdcrir , in  dubio  prxfuinatur» 
quod  adhuc  puliiiieat.cxca, quam  tradidimus,  ra- 
tione,quod  fciliccinon  purfumaturmutaiiovolG- 
tatisaiiiini, nili  probetur,  vrinhanc  fententiam  alia 
adducit  Fd.in  c.fcnbam.col.  vir.  nu.  4.  dc  prxfumpt. 
ciuldcm  fuit  opinionis  Barb.  ind.  conf.  70.  prxclari 
faibitur  primo  Rcgum.col.5.vcrf.&  plus  cti5  dico, 
vol.t.cx  co,quod  ida  iurisprxfumpcio,  quod  poflcF' 
fio  ccnfcatur  continuara,rcfultct  fadlo  iuris  prxfu- 
mctis,qu6d  qui  olim  pollcdit:  hodie  poflldcatiob  id 
non  fit  opus, quod  d parte  allcgcnu  poficfsio  prxscs» 
quod  ibidem  multis  probat.  ErhanepoderioremsS- 
tcntiain  confirmat.quodadnerfusBarro.  in  d.l.cum 
quid.  ft'.  fi  cerrum  petatur,  determinat  Nicol. Bello. 
fupputa.iurislibr.  2.  capih  6.qu6d  Icilicct  non  fit  ne- 
cclsaria allegatio  , prxfumptionisetiamiclul tantis 
exfadlo  proprio,  pccca,quxibiipfeaddaciti  &ibi- 
dcrnrcfpodcraddidtum.  ^.idem  Pollioni,  fnper  quo 
relidet  coinmunisopimomouam  imclligenciam  ad 
illum  tradcndo,nu.4.vcr£fecundo,  fcd  vitra  omn^ 
vtpercumibi. 

3p  Hancinterpretum  f litem  ficcomponesex mente 
Fcl.ind.cap.fCTibam.fubnum.4.verf.nccobftat.  d.5» 
idem  Pollioni,  quod  prioropinio  locum  habet  ,ubi 
prxfumptio  furgit  ex  ftifto  hominis  ,&  maximi  eX 
aloalterius , ut  ait  Abb.in  d.c.  affcnc.in  princ.poAe- 
horvcro,cu  oritprxsGptiond  ab  .mimo  ,fcddiure* 
d.l.fiue  polfidcfis.idco  no  opus  cft  ailcgarc.Qu^  qui- 
d£  coci liario mihi  nofatisfacit,  cum  relati  authores 
loquan t in  prxiumptione , qux  oritur  d iute , & (cn- . 

* tiunt nihilominus cam  all^ari-dcbeteiidcircbd  c^ 
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fimnl  fcritxfltlS  telaf»  6’pinfotte  nOn  cfsc  rccedf dii 
Ccnfeo  quam  etiam  late  tnerur  Dida.  Couarr.in  cap. 
Jlaynutius.§,i  i.nu.».vcrfcx  prxmtlTls.de  tcftamcn. 
dtccnsdufficcrc  allegationem  tacitai  & liceam , quae 
ex  verbis  ) & intentione  poflitcolligi>liccrcxprcfse, 
omninoq';rpecialisnon  Hat : ex  traditis  pctAbb.i a 
c.vlt.nu.34  dc  prarferiptio. 

Eandem  porro  fecundam  limitation&declarabis» 
vt  ta me  non  fit  ncceflc,  quod  praefumptio  a.llcgetur, 
g>  fcilicct  prclumauirquiscontinuarc  poflclTioncm, 

40  fed  quodallegctur  id.quod  J)rsElumitur,  vclutitpof* 
feirioipfaauctoris  :ita declarat d-$.idcm  Pollioni.l. 
fi  adulterium  cum  inccllu.ff.de  adul.cui  innititur  rO' 
ta  haec  materia  allegationis>Comel.  in  cdfi6a.primo 
aggrediedo  ead.Aib  nu.iz.vecfnccobllat;!!  dicatur» 
volum.  I. 

Tertio  conci  ufionc  velim  tcftringaS)  vt  procedat, 
quando  illc,qui  probatfcolim  poffcdiffc,  vcluti  de- 
cem annis clapfis,  eff  in  poffelTioncde prxfentimam 
tunc  praefumitur continuata  poffeffio : fccus , li  tunc 

41 1 non  pollideatTed  alius;  quoniS  hoc  in  caki  ad  pio* 
banduin  poffelTioncm  cotinuata  certi,  & limitati  tS* 
poris  necclfc  cft,q>  probentur  extrema, hoc  eff,initiu> 
& finis  illius  temporis;  ita  docet  Matthcfil.  in  d.not. 
1 id.verlifcd  aduerte.cuiacccdir  Alc.  Ind.prxfump. 
at.nu.  t t.vcrf.limitaturfextocam  plur.  1'cq.  vbi  late 
infiffit circa  hanclimit.itioncm  , quam  fcquutuscft 
etiam  Ripa  in  di£lo  cap.cnm  Ecclclia  Sutrina.num. 
?j.vcrf.&  primo.3c  lub  num.jS.vcrl.dcclara  primo, 

f & id  elTc*  coni  muniter  receptum  a Doft.  ind.l.  liuc 
polfidctis.refponditSoc.fen.in  cofii  ?.in  (ignis  Dod. 
nu.is.verfad  no.vol.4.  vndein  propofitonoftro di- 
cebar Anton.a  Bcrr.  in  di£lo  cap  eum  ad  fcdcm.fub 
jium.i^.vcrfdic  colligendodctcllit  Ipol.quod  tunc 
polTclTio  pralumitur  continuat.i  , inli  detur  aliquis 
ac\i)s  intermedius  ad  priua  tioncin  pollcifioois.pcr  d. 
c.cumEcclefia Sutrina, quead id  citarc voluitSoc. 

; fen.in  c6f.i5.infignisDod.inprin.vol.4.  quibusad- 
hsrcc  Gabr.ind.concluf.io.nu.  is.  in  s.limitat.hoc 
idem  voluit  confulcndo  Rube.  Alex.in  conf.vUim. 
fub nu.  ).  vbi rclpondif  ,qu6d licet cxpollelfionqdc 
prxicrito  quis  pridiunatur  potlldere  dc  prifenti , ta- 
uicn  vbi  quis  agit  contra  aliquem, & dixir , quod  cu 

41  flpoli-tuit.non  vidctur,qu6d  Iit  capienda  jfta  pnrsu- 
ptio,vt  cenfcatur  continuata  polfclfio,  vr  quisprefu- 
jnaturfpoliafll-jdc  (ic  in  doloar;;u.  d.  1. merito,  ff.pro 
focio.hinceft.lubiungic  idcin  Rubeus.quodinprx- 
fcriptione,vbiagiturdeprfiudiciottrti).non  fufircit 
allegare,  & probare  initium  poflclsionis;  Icd  vrprx- 

4^  fumarurcontinuata  pollefsiotcd  ncccflb, quod  pro- 
betur poflclsio  de  prsfenti ; permotus  aucloi itate 
ciufdem Matthelil.ind.fingul.  t i6.ab eadem  ftetere 
lententia  nonnulli  alii  a nc^isrelati>in  d.condufio- 
nc  i70.nu.20.5c  fequent. 

44  Hanclimitationcm.quod  ad  Ipolium  f attinet, re- 
fellit D.Iac.Menoch.ind.  commen.  rccupe.  poffelT. 
1cmcd.15.caq.31.lub  nu.387.  vcrf.ea  atVciri  lolctun- 
quit  enim  aducrfuni  Ripam, 5c  Rubeum, quod  fi  c6- 
iminisiilalcmcntia,5c  conclufio  hancdcciaratione 
admitrcrcijrcsprobabilidtibitatiouccarcrct.  quini- 
niorcquiturMcnochitiSjlircdb  perpendatur,  retor- 
quetur,etenim  fi  ex  antiqua  poircrsiouc,&  noua  me- 
dii temporis  continuatio  prxlumitur,fic  prxfumatiif 
continuata, donec  amiffa  pofimodum  apparet, quod 
Cll  vfq;ad  fpoliationis  tempus. 

Qiiarto  limitanda  ed  conclufioiUtuera  fir,quo  ad 

45  commcKlum  potlcirorisita  afferetis, fed  non|ad  cius 
incommodum, fi  alius  hoc  dfferat,  & ipfcncgcr.Etc- 
nimtunc,5t  fi  probetut.ij  olim  poffedit,  nonprxfu- 
micur  hodie  pofsidcrc,  vel  ab  co  fuiffe  continuatam 
poffclsioncmad  luum  incommodum;  ita  colligitur 
cx  Bart.  in  d.l.  Cdliis.  colum.vltim.num.ix.dum  in- 
quit,quod  qui  fcmcl  poffedit  cum  dcliiocommodo 
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tradatur , lircaircritporsidcte.lempcfpraefumittii 
poffidcrc,nili  c6trarinm  probetur,  ira  etiam  tradidc- 
re.glo.&  exteri  Dod.in  d.l.  liuc  polTideri.s , in  primis 
Bart.fub  num.  5.  vci  f.  aut  fi  ipfc  ncgar.&  Baid.col.z.- 
ntun.i.in fin.m  vlr.oppo(ir.&Pctr.d  Bella pcr.ind.q.-, 
25.VC  dixit, 5c  Abb-in  d.cap.cum  ad  Icdcm.fub  num. 
15.vbial1j.in  primis.  Butr.iub  d.nuin.  2 5.dcteffltut.^ 
fpolia.idgm  quoque  Bald.in  d.l. non  ignorabir.C.ad 
cxhibcn.&  in  conf44^).fcicndum  cff.num.z.  volum. 
j.Corn.in  d.confil.62.num.io.volum.i.hosfcqukur 
Baib.iod.l.Ccllus.num.  144- verfic.s.limita.acDo.  ’ 
Odauia.Vulpcl  inconlil.cnm.56.brcuibus.num.  ?. 

* vcrf.prxterealib.i.&  hanc effe*  communem  conclu 
fioncm  gloQx,5c  Doctor.omnium,  in  d.  I.  liuc  poffi- 
dctis,&ind.l.nonignorabit.afleucrauir  Alcxand.ia 
conlil.137.in  caulli,&  liic  vertente  inter  Laozelotu. ' 
colum.4.num.2o.verr.fcd  licet  prcffiatum.  vol.  z.vhi 
air.quod  quando  iraflaturdc  incommodo  rei,  fi  iple  , 
r.Htsncgct  Ic  polTiderc  hodie,  licer  jjbetur  priuS  pof* 
fcdill'c,«on  prxlumatur  hodie  polfidere,ade6  vtpof- 

' fit  condemnari  ad  rcftitutioncvcrcpollcinonis:fub* 
iungens,  fic  poli  multorum  opinionem  firmare ctid 
loan.And.in  addit.adSpccti.in  rit.de  pctit.&  poffef- 
if.  I .vci  f quid  fi  ego  peto.  & in  tit.de  adio.  & petit.S. 
i.vcridcd  nutiquid,  & in  verf.  quid  fi  ago.  & fic  con- 
cludit Anc.quoquea  Bur.ind.cum  ad  fcdcm.fub  co-  • 
dem  num. 25.  eadem  limitationem  nosartigimus  in 
d.concl.i70.nu.  27. 

40  Cuius.quidcmliin irationis ratio  eff;quonia  f*  folo 
aniinoamittiturpofi'ciriOid.l.3.§.in amittenda.  fEde 
acqiiir  poflels.  vr  inquit  Ripa , eandem  limitat  ionis 
do<^rinamlcquens,ind.cap.  com Ecclclia Surrina. 

* num-  27.  verf.  an  autcm.vbi  air  hanc circ*commuo6 
conclulioncm.ob  id  inferens-neminem  compelli  ad 
itibeundum  indicium  rd  vcdicationis.  quia  liccccui- 
libct  diccre  ,fc  non  polfidcrc.  1.  vltim.  ff.  de  rei  ven- 
dica. 

Eadem  limitafio  pluribus  fiiblimitanir  modis  ,5c 
ptimo , vt  vera  ifon  (ir , quando  negans  fc  poffldcrc» 
47poindcbai  f tempore  litis motx,  & hoc  probetur: 
'n.am  etiam  mne  ad  liium  mcom modum  negans ho« 
tlic  fc  pollidcrc.ptxlumctur  pofsidcrc  propter  huiui- 
niodi  poffellloncm  dc  prxrerito.  ira  tradit  Banolus 
didit  lege  liue  poHidctis.  in  fine,  5c  ibi  gloffk . Petr.  i 
Bcllaper.  in  dici. quxffio  zj. argum.  didx leg.  non 
ignoiabit.5c  l.cum  quidam. C. dc fid.  inffrum.  Idem 
48  quoque  erit , fi  probetur , quod  pofsidcbatf  paulo 
ante  litis  initium  , indicis  tamen  arbitrio  . di^.  leg. 
prima.ff.de  iur.delibcran.vrcliciturcx  l.fircm.ff.  dc 
cxccpti-rci  iudic.it.quam  fi  intdicxcrir.Salicct-  in  d. 
leg, non  ignorabit, idem  etiam  dixit  Petr.  i Bcllaper. 
indici,  quxllio.  25,  ad  idem  rcfpondit  Alexander  in 
conCpt).  vilis  narratis,  num.  1 5 . vcrlic.  poftrcmo  non 
obllat.  volum.  4.& eo  prius  Anto-a  Butr.in  didi,  cap,. 
cum  ad  fedem  . numero  25.  Secus  ibidem  cUc di- 
cens , fi  nonconffet  .illum  pollcdiiTc  tempore  litis 
motx;  nam  dicenti  illum  tunc  polVediffe , incumbit 
onus  probandi , nonipli  neganti  , cum  quia  folo 
aniuioilUam  perdit,  tum  etiam  quia  deilliusaninio 
in  pulsidendo  ipli  foli  creditur , dici,  capitul.fignifi- 
eaffi.  dchoinicid.&  didl.glo.in  S.fcd  illx.dcadion, 
Quanquam  Ripa,  in  d.  cap,  cum  Ecclclia  Sutrina, 
numero  vigclimonono  his  incaliboisfcntit  , hunc 
49 1 non  prxfuini  polsidcrc  , fed  vtique  prsfumi do- 
lo dcfiilse  pofsidcrc  per  tcx.  in  didl.lcg.fi  rem. in  vet- 
ficulofiuc  dolo  , idqueeffe demente  gloll'.  indidi, 
l.non  ignorabit.in  vcrficuloin  litem , alserit)6c  ple- 
nius id  probae  Alexaud.  in  didl.confilio96.in  fiuci 
volum.  4. 

Secundo  limitatur, vt  lo.cu  non  habeat , fi  negans 
5othabucm  caulam  ab  adlorernam  tunc  ,11  allegfe  me 
non  pofsidcrc,  adncrfacioallcrcntcinc  pofsidcrc,  6C 
abeo  ego  habed  caulam  poisidcndijpr^fumot  pofsi* 
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^e,rddoIod^iflrepoftidcre.li»  creditor.  Cde^i* 
gnor.adion.ita  tradidere  glolT.Bartot.Pctr.BcIlaiKr. 
Aur.^  Butr.Rtpaidc  Alda.diduinlocts>quo4rcqai> 
nir  O BorgnCauaic.  indecif.  ;8.  Rcucrendirsiinoj. 
t)um.i5.verl.ncc<^ftar^odilICf&  ante  cum  tradi- 
dit Paul.4  Caih.in  i.a.  C dc  tdhm.  quem  refeicndo 
feqtuiurNatt.hiconfil.s6i.vidctutdiccndum,nam. 
4 volum.2. 

QQodpriRi6itihingiiur,vt  non  procedat  »<}u3do 
51  ad  cum  tqui  habuir  ca^fam  f abadorenon  ajsparct 
rem  petitam  vci:^ , & rcalitcrpcracni0Cf  Ted  tantum 
^ns  pixTumptione,  vtcum  conacniturhzrcsd^n- 
niiveldominusproreruoexcaunipcctiliarimSraoc 
creditur  occanti  cum  iuraraento.|.praftor.$.  Icdnfer 
uu5.fF.decden.de  l.vit.Cdelid.mftrum.itarcrpondic 
ArcLind.conl- 1 lo-Atb  num.a.  fcque  in  hanc  con(ul« 
niffc  (enrcniiam  tcAarur  Ripa  in  d.c.cumccclciia  Su 
crina>iub  nom.}o.  vci£  item  lublimita.  dc  c^uta  pof> 
ilcll'.  dc  propri. 

Eandem  fecundam  fublimitationcm  fccnndb  id- 
)a  telliga$*vc  fi  negans  t habuche  caufini , proprer  qua 
teneatur  adrcfbtutioncm,  prcfuinaturdolodcfiilTe 
poGjdcre,ninpioberireamiiifl'elinec|o]o:^icprcKe- 
dit.d.l.ii  crcditor.alio^i/ccuscn,arg.l.  H quisTiria 
ff.de  rei  vcndica.iia  Rip.vbi  fup.num.io. 

Tertio » quartam  conclnnonis  noOrar  li  mitaiionS 
ISlffibiimiiabisinncsamcrcpollidcretrcin  mobilem; 
nam  tunc  nc^ns  fe  hodie  iliam  poOidcrCt  prxiiime* 
turiCiiam  p&sidcrc  in  fu{  prciudicium.  ob  potfefsio- 
nem  de|»t^rito.  ficadualiis  Ant.i  But.ac  ibidcin 
aliosconcludit  Abb.in  d.c.cum  ad  fcdcni . lubnum* 
)6.vcrf.prxdi£la  mihi  placcnt.dercftit  fpol.  permo- 
tus ex  ftaudibus»quas  poffiinc  neganrcs  f^trarc  in  re- 
bus mobilibus>arj.Lincjuilccff.  C.dcfurt  quiUmi- 
talionem  «quam  appellat  Ripa  vbi  fupra  > luh  d nu. 
54  io,  vcrl.  fallit tcnio.Vcruoramencoatrariumtcflc 
diccndum,docetAlcia.lQd.pr«fump.ai.fubnum.d. 
^ veii^t.iinduscafns  cAtdc  conica  eundem  *cciumu- 
nem  effe  opinionem  aiubique  rcfpOQdct  xquitati 
ab  Abbate  coorideraix. 

Ceterum  hanc  Abbatis  opinionem  reibingenda 
cffeopioatuc  Ripa  nuper  relaiotjoco,  vcnonprocc- 
yif  dat,quandocoDttac,  ^od  olim  f po^idcbat  ipfe  ne- 
gaos  cx  confcikionc  fola  tpliuinicc  negantis:  nl  tunc 
snquic » ccfiacmala lulpicio»  quia  li habuilfet  animfi 
fraudandi»  (icut  ncgaoitpolli^ionemdc  pneterito. 
quam  opnionem  confirmat  per  id»  quod  dixit  Abb* 
incap.auditis.coltpcimJt.  fubnum.ia,  vcrf.rcdcon- 
5da^r«dida,dcpreldiipno.  vbi»(i  aliqtiisf  confitea- 
tur fe  comminOc  homicidium  ad fuidcf^nonem» 
nnonconlletdc  homicidioalitcr  > quam  per  fuam 
confefsiqncm»non  erit  plc^cnduspcna  capitis:  quia 
verifimilceft , quod  licur  veritatem  protulit*  quod 
occidit  I etiam  vexum  dixerit  in  ^ > quod  fecit  ad  fui 
xlefcofioacm  iquemfcquiturDec.ini.  i.col.4.Iub 
nu.i6.vcrf.de  quod  Angularitcr.ff.itccr.pet. 

Qiiim6*po<cfi  limitari  conclufio>vc  vera  fir»  mo- 
^7  do  Ic  fimdet  in  poQcfidone  propria ; fccus  | fi  fe  fun- 
det in  polTcrsiooc  rertiiad  didendam  imeniionem 
aduerlaiM.quonia  m tu  nc  de  przteri  ta  poflcisionf  n6 
pnefumirur  ia  ptatlcns»vtrclpondit  Ahchar.  io  conf. 
297.efficacibus.dt  Quafi  inconuincibi|ibus.<oi.  pcn. 
iub  numero  I i.vcrn  culo  oonobfta(,fl  dicatur,  (^ia 
cum  poffclsio  tcftn  po!^  extinguiplunbus modis* 
non  deba  hic  prarfumi^quod  ducct*^tooiam  proba- 
tionon  cflei  concIudcas.cip.in  ptxfcntia . dc  proba- 
tio. A ncharaaum  icfcmnrj6c  fcquuntur  Ripa,ind.c. 
cum  Ecdcfia  Sutiina/ub  uumero  25.  verficul.tertio 
mtdligc.&  Alda.ind.pnrlumpt.aiJiiim.v.vctfk.li- 
mitatur  quai^vbi  alum  taiioncmiquam  mdiorcni 
vocat*adducitidcm  Qostradidiinus.ind.cond.  170^ 
flU47.vcr.podicm6  limita. 

^ toj  eandem  luuiubis  > vt  non  pcoccdat  c coo: 
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sSttCTfo  ; non  enim  t qai  hi^lc  poTsider  prafumirO^ 
olim  poflcdlffc.vTim^it  Bald.in  l.nt  perfona Sc  i^. 
SaH«.C.dcprobarionib.0cidemir.  ii.qqidam  dom, 

5P  Mattharas  m fi , voL  1 . cx  Co  *qubd  |cji  contingenti , 
quod  habetfc  addinerfamon  procedit  iHatio.d.  c.  in 
prxfentia.de  probai.dcl.non  bpc.C.viUlelegit.Idcm 
dixumUiquiadultcrii.infi.C.ad  krg.lul,  dcadulfc. 
vbiil*larat,quandocx  praffcotiftaniprcTnm.imrifi 
prxtcritum.  Ad  idcm  rclpoddir  Alex,  inconf.  id.in 

caofa,6c  lifcvcrichrcinfcrMagnificamCommuui- 
tatem  Regii.num.a.vol.5*dcinconf.8i.inca«H3  , & 
Jite  im#t  (ia^paxcm.col.z.ml.|.vol.^vbi  pkircs^lra^ 
<oncofdcs,prout  cbam  fcnlirrc  Ruin.in  corii.  10  i.vi- 
16 pnuilcgio.nu.i4.vol.^pcriura  ibidem  Ab  coalle- 
gata.Ri  pj  in  d.c.cu  Ecdcfia  Sutrina.num.2d.vcrfan 
autcmexpoiTcfsifMK.Alc.in  d.prciump.ti.num.i5. 
vaf.iiniiuiurfcptJmoiacGabr.iod.coiidi  tanu.ao. 
in7-lmriuit.  dc  prxiumpt.  lib.i. 

Quamquidcuiljmirationcmdcdarahis.vreiiabi 
cxpodclsioncdcprxlcnti  pr^lumaturin  preterimm, 
dofi  cum  poficlsioncdcpr^fenticoncurrattariqua  legi.* 
itmaratiOyVel  pr^fumptio, perquam  poslinms  argue 
rc»  quod  etiam  m prxrcxitum  pofiederim » vndeninc 
ptxlumoc  poflfcdifictciiam  tn  prxtcritum*  vr egregie  ^ 
explicat Sali.ind.).cx  pctfboa.C.  de  probatio,  quetn 
letcrti^  fcquiiur  A icxan.in  d.conf.  i6.num.i.  vol.  7 
ac  Soc.lcndn  couf.89.1n  caufa  agitata.eok  vlt.nu.  191* 
Axrftamcn.vol.j.ac  Aic.vbi  luptaiquoin  loco  td  li 
latione  con  firmat*cui  adhxict  Petr.  Bcnint.  in  dedf' 
6$xagcbat  Cxfar^mm.s.  vcri.iotnncantarprxdie^: 
aO.fiarroIo  BcrtazzoI.  inconf  Ciuil.a^.cauUhxc* 
61  na.29.vgl.j.dicen$poflcfsioncmtpr®fcntein,iun-’ 
Aocitulo  > facere  prxlumipoRcl&ioncm  in  prxeeu- 
tum. 

Seprim6Iimftarur*Dt  non  habeat  locum,  quando 
6zfalia  pxlumpriocfi^cior  clTci, quod  imo  talis  ho- 
die Donpofsidcrct  .udutipfXlumpiioorKnsexfin- 
t£iia*quxcflcfiicacioriiU  ptxlutnprionc*  tclKiImo. 
in  c.iurcrmon.illaiutn.  colum.  7.’pof>  num.p.uctfi. 
Bal.tamen*dc  ibidem  Felyo.nuni.  t$.  in  fin.  in  1 5.  fi- 
di imta.  dc  Icmcnt.dt  re  iudic  uba  t enim  pcxiuinpdo  ■ 
tollit  aliam.l.duius.ff.dc  minteg.rdlit.  minor,  quod 
piaaiit,&  Alc.ubi  lii^va  im.  i<>.uer.liiiiinturocEiua^ 
ad  idem  rcfpondit  Ncuizamin  confli  1. Deum  inuo- 
ccm.nu.24.de  26. 

Oi^auo  eandem  limito } Aam  licec  quoad  ptxhi-^ ' 
mendum  domimum  ccrrxrciruel  ad  prMumendum 
concinuatiuncmqualitansdcprxrcnto  prariumaiur 
d4tamSpixlcnspiufKadi^  ramenf  idnon  ptocedir* 
quo  ad  probandum  continaationcm  alicuius  uni- 
Dcrlltatis.ut  ft  probetur,  quod  in  prxtcriium  liabuifif 
lubllamiam  lucopletam , derantum  ualcnrcm , non 
infCTmrdcprcreritoinpnclens*  drfic  non  probante 
dc  prxfcmi  psobafe : ha  doccr  iniigniter  Bartol.  in  U 
incontirmando.nom.i.ff.dcconHrmanmit.  ucl  cor. 
quem  referendo  f equi  cur  A lex.  in  oonf47.  circa  pri- 
mum .dc  quoquxntur.  coi. 5.  fubnu.iq.ucrf  ad  hoc 
rerpondetui  pl  uribus  mod  IS.  u ol . 2 . 

Quoil  aurem  Gabr.indlconclur.tanQm.7. 3c  fcq«' 
eandem  condulionein  npilramampiiarinexcom- 
rnunicatiqncdklimitariiydomimo.num.  if.dcfcq. 
nos  fupra  luis  locismcmpe  m uc^f  domimum.dehis 
abttodc  dUlcruiinus ; ptop«crc4  nunc  circa  canon 
iimporabimu. 
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AiCCU  i<  vbigrfeidittiiiduTHiprffumUmif^thi^Ju^r^  . 

■.'  wnunticaufd  pojftfiionh  mutala^ . . 

V M.  1}  PofiidtnSytbi(Qnllattutn,aqwiMuUinonh.'ihetfQfudt- 

_ ■ reduttoecaJionteittsUtuit  poflidtre  vidtatur  ,nonu^ 

In  poffeffione  repertum  praefumi  pouidere  , . tmnobtoj  qui  iUnttuium didit. ^ pofndtiet  prffiom- 
cx  titulo  praecedenti , & ab  ccJdem  ,&  ' 

quomodo . _ . 


S V M M A R I V Mf 
« ToJJiimt  tx  titulo prtcedenti,  if  *b  #0,4  quoiUum  babuH 

pojjidtrt  prtefumitur , 

' Rtcur.ibid.nurn.fiq-  ' 

k Emfi  rem  aliqua»/  fi  in  tiwpofitlfiem  rtptrUturjtx  tau- 
fiarmptiohit  prujumitur  pojfidftt.  ■ 

^ Pofiidtm  fiut  taufam  habuit d domino. .fiue  d non  domi- 
' , txjUa  cat/fa  prafi/mitur  pojjidtrt.  ' 

4 Pojfidtm  ex  titulo  habili  ad  tranfiationem  domini] yXfwte  ■ 

torqui  titulum  contufit,&'  non  contradicente, tx'eo pof- 
fidere  pra/umitur. 

5 EetUfiaJiin  rei  donata poffejfiom  reperituf, prafimitur' 

illi  ex  ea  donatione  fa^a  traditio, 

6 Pofiefiio  prafumitur  habita  ab  eo,  a quo  quit  habet  titu- 

lum-^ . 

7 PofieJTotalispra/umitur yqualiiefitituluspracedem.  ' 
a Pofieffioexeoetirailu  fimulatonon  transfertur, e fiam  fi 

quis  d pojfefiione  difcedat,ty  ahum  inpofiijffionedimit- 
ttt. 

9 Traditio  faiJaexeontraiiu  /imulatoipra/umitur  fimu- 
• lata  fieut,  & ipfe  contra fius . 
ro  Contra£iui  fimulatuun  principali,  prafumitur  etiam^ 

. fimulatus  circa  acee foriae . 

1 1 Traditio  fadafrocuratori , qui  rem  emit,  ex  interuallo, 
an  prafumatur  fafla  nomine  procuratorio. 

1 z Traditio  eum  fit  accefihna  ad  eontraSlum , debet  fit wt- 
dumeiui  naturam  regulari. 

I j Traditio  fafia  ex  eotraiiu fimulato,  prafumituriiT  ipfa 
fimuhda, etiam  Jiexinteruallofiat. 

14 ,3tuUer  pofi  mortem  viri  bona  eius  pro  dote  retinens, ex 
' ca  caufa  pofiidereprafumttur. , 

1 5 Legatarius  pofiidens  bona  legata , ex  caufa  Ugatipojfidt- 

c re  ccnfiiUr'.  , 

16  Pofiejfio  torafumitur  continuata  , in  exeeutionem  tituli 

pracedentii,  dato  quod  in  titulo  poffit  aliqua  ortri  du- 
bitatio. 

17  Tttuli primordium  pofieriorem  format  euentum-j . 
l9*paffidensdiurei  patris  d fratribus  fiparatas  ex  pract* 

denti  diuijionis  istulo  pofiidere  prafumitur. 
xt^Traditioprafumituir  faiiaexpracedenti  caufa  debiti. 
ao  Habens  aliquid  ex praeedenti  caufa,  tUamfiex  interuallo 
pracfiferst  habere  prafumitur. 

4 1 PoJfeJJsoprafumitur  babeta,  iyconiinuata^x  titulo prd- 
eedents . 

a 2 PaSii  vhi  visa  tantum  caufa  apparet,  ex  illa  caufa  faHu 
pr^umitur . 

* 2 J PaHum  prafumitur  eius  impenfit , qui  facere  tenebatur, 
zq  Pofisdtre  quis  ex  titulo pracedeniiprp/Smitur  , nb  JblwHh' 
ficonfiat  euinpqffiderefciente,  &patsenUadutrfario , 
fidetiamvbi  fumus  in  dubio, 
a i Pofisdere  qem prafumitur  ex  tiiubi prgcedentijetiamfitir 
. tUluteJfetinualidui,iTpHtaUuus.  • 

' K^ottniniim,riu,zq. \ 

262"  ituius  etiaqpcrronenfdeeiMat  pofidenliU  volfenIaUm, 
ziLegatariuiexifieRi  tnpofiifsiont  rei.legatg,ex pfgiedenti  - , 
^tuiopofiidereprgfumttur. 

zg  Hprespofiidtnsbonabfreditartaj/refiunitur  pofiidertja 
excaufii  hprfJitatiidelatf.*’  > 

}oFideicomn/ifiiimagad/ceiu,ixpofiideni  bona  ei  fubieHa^' 
V . prf  iomnurpofuderefx  ipfa  fideuomxnifii  caifit^  : 

} 1 PojiidkfatidMfi dubUettir,an  ille , a qap  Mu luu?  habuit, 
tum pi^idtret  necne , occafiom  illitis prgambuU  Mulit 
pofudtre p/ifun»:^.  . S • 

• > . ■ ■ ■*  ==•  • . 


tur. 

jUTraditiontm  vhi  conflat  fodiam  ab  vno,f3!4iUeluhabh, 
tupi  ab  alteroexao  titulo  nonprpfitmitur  quis  pof sid*'- 
rt„j.  ' ^ ;> 

} 5 Pofiideht  tunc  demum  ex  titulo  prpceflemti  pofitdtre prg»  * ‘ 
jten2itur,qeiando  impUteit  eotUraHume/fepartefiuu-*. 
j6fiofiideni  ita  fimum  prpfumitur pcfiidere  ex  tetulo  pf^ 
ambulbfi  fui  audJoriipofiefiionew  allegat. 

Pofsidtri  qrii}  non  prefumturextesula  prcfumptOipr/,- 
, Cidsnti,nedup  prp/umptionticsrcasdem  concurrant. 
Pofiidtre licet  qutiprefumatur ex tetulo prpcedendpotefi 
tamen  piobari  contrarium— ti. 

' ( • ‘K 

n i 1 i K Pr  poflctlionc  repertus  pr^utpi- 
l V^vJlllUCt  turt^ntulopr?ccdcri»3cab;co  , 
dcpoITidccc.  hoccdgl^nrc  ii^ularc  prQnunciafum  , 
in  l.qusdam  muliflt.in  vcr.fumciebat.ffaic  tei  vCdic.  ; 
i vbi  aitquod  fi  quis  emetit  t rem  aliquam , & poftea, 
in  cius  poflcffionctcpcriatur , prjcfumatui  iUu  habe- 
re pofleifionem  cx  caufa  emprionis.arg.d  .Icg.  quara 
g{ofl'am  nmltu  nocabiliterad  id  allegati  dixit  abidc- 
Ang.nu.4.vcrffi:quituringl^candcmibi  not.Bart.  _ 

1 ac  Bal.  vbi  ipfc  Bal.  ait  id  procedere  fiuc-i^s  halpcac- 
hanc  cam  ^ domino, vt  in  d.l.qusdain  miiliCr.  fiuc4 
non  domino, authoritatcArch.in  c.  fi  quis  deinceps, 
in  fi  i6.q.7.quod  ctiamidcmmct.Bar.ncmpe,5c  BaU- 

tradidere  ini. 2-pcrgl.ibi  in  vcrf.vtdominu.C.dc  aC' 

qui.pof.ilic  nu.z.hicinprin.dtfi.commch.proutidS 
Ang.in  pr;&  fi.aflcrcntcsr  quod  ille,  qui  tepepturiu  - 
pondfionccx  tir.habih  ad  tniflationemdoimnij, 

4 pcrpraifumiturpofiidcrctvolcnteeo.qiutimiucQq*,'.  , 

tulit, 6c  non  contradicente,  nificonuairiu.probct^r.jv, 
Eadem  quoqt  conclufio  colligUurcx  i.vni  C.  de  un-  i' 
ponc.jucrati.dcfcri.lib.io.HincdiccbatSpc.intit-dc 
cmph.autdcloc.S.nunc  aliqua.hu. 7S.vctf.58.qu^ric. 
quod  fi  ccclclia  habeat  carta,  in  qua  contincaiqr 
ulis  Comes  donauft  talem  rem  ccclcfia: , id  non  fiii^  ' 
fiqerct  adprobationem,nifi  ccclefia  |e  poffiderc Prq^ 
barcr.vt  l.cum,qui.S».vlt.cum  fcq.ff.de  pubi.  Jcd  fi  cc* ' 

5 elefia  habeat  tituhmj,&  in  pollclfionc  fuit, faris  pre- 
fumendum  fii!,  9 cx  titulo  jwccdcnti  fa^a  fucric.fi- 
bitraditio.aig.d.i.i.obidfcripfit£c  Bat.inl.Cclf.cbU 
pe.nu.ijS.vcr.quxro  ponc.ff.dcvllrcap.rp  fiquis  pro- 
bet titulum, & prq^c  cum, qui  conccific  uiuluipqilh-’. . 
diflcrcmcotcinpbrequo  vcndidic;  atq>  poftea  pror. 
bet  pbflcdille  illo  pratlcntc,  & feientei  ncc  m probet 
ttaditioncm,pr9fumi  hoc  cafu  traditione  fiiiile  fat^l 
cx  illo  titulo  prxambulo.pcr  d.glo.&  cu  hac  conclur 

* fionc  Bartoli  tranfite^coramunitci  Doclmihiladdc- 

* do, quiit  fit  do^r.g|.'*com muniter  approbata  in  locis 
pr^aUcgadSiairaKtauir  B.alb.in ccpct.d.UCclfus  ili  z. 
pir.prin.ipfiuslcg.nu;pi.vcff.2.qua:rit  Bart-Quiuctia  • 
voluit  Bai.ob  didaruihgl.aucborit.in  1-cu  folus-coh 
vlcdub  nu.4.  vctf.j.cafu.ft.dc  vfucap- q>4!^£>  1 9* 

bcttituluni,abcopr5(umanirpoirc(fionchabcrc,vcl 
faltcm  eius  notnine,quia  talis  prxfumicur  f poftcftjo. 
qualiseft  titulus  praecedfas.l.fi  a tc.lt.fi  ictu,  venti  icc- 
quem  Icquitur  Bal-in  d 1.  quzda  mulie.^ih  fi.  Eadein 
prxtcrei  conc) uf noftia  fuot  fcquuti Bala n conf.'  to.  « 
inq.quxvcriitur.col,i.fubnu.7.verf.  &fi  dicat,  vol. 
5.vbi  citat  ct  Bart.id  affccentcm,in  1.2.$.fi  fiib  condi-  •„ 
tibne.in  fi.ft.de  vlucap.pto  ctnpto.quo  in  loco  volui^ 
nfatisfitjliapparoatjmetituiu  habuifle,  & poftcdiiV 
ie,  licet  no  cbllet,mc  fi:it]ific  dc  titulo  in  1 nitio  poffef 
fionis9.dicitcft'cnbtadu,(adcquDqicoclu('.co.nfir-  ' 
mat.idclJal.in c6f.8p.D.Thom.na4.vol. I .in cbf.?79;  ' ' 
fcquiujr.n.5 jVOl.  i.&  iacpnl. toS.tctibr.  quatodq  lite 
I in  nq.  eodem  vol.  f.  adrdcmctiam  vidauL 
, '^rtfpexilg'" 


» t 


^ probationib.  Conci.  MCCII-  37|. 

tcf(>««iflcideB»l.tnaath.quasaaionesiDfi.C.de&-  ^ cdrultatione.iUL5.&li»)ii.vol.2.vbirerp«>ndit,qiib^/ 
crof.ecdcf.4t  Ran  inconl.iop.vitbprocc0bf»ftoi  ' pdiBcaiotine»itio,Sceirimlopr«ctdemi  pramin^.  v.'  ■ 
iofi.a-ol.  i.ineandcmdefecnvlctercntcnhain  Anp  i4tucbiaximiantnuJietctPollnioncvici«1b|(M»tlbtf  • • 

ibl.indicia.nu.i.vei£(imilirct.C.<laicivcnti.Socyii. . i;c«nncfucprodoiofua;idcmiiuainciebon4t  l<^  . 

icn.inconf.is.infitniaUeflotJm.?.  vetf.  «.dtitlii-  taptopuaauthofiidK.prcictunifiiltihuiuriiibdifi  * 
lhOiTol.4.Ant.a  Ba(r.inc.{.lococolu'lTi.j^tuim.  ip.  culUsrctlncndida(atii.&incoaf.44^ciivifaiUoc4  - ^ 

*erfvnnmincidenierdtprobatKj,Lan(r.ab(Jrian...  dcI’cdocliiis.nu.a.voIu.j.4ciBcoaCau4-cumia«aS.  *_• 
Jbc.tmomatnconttainrftfrc.rcftiuilidctKflIfioncs.  diu  nii.4.voiu.  i.Cocn.inconfi>.iij.ciiC4pimiuia.  •'  v 
ntrtfy.verf.noooniiitornuionptabilcveibmjfldc"  paiifo  poft prine. vol.aiini6(i.d4.vUtsfcii^iiii#ntK.; ' . • 
probaiio.Pet.Fcmt.ip  piMi  PaKeo.jnfor  pfifiafU).  4,v6t.i.iiiconl.i  io.jn  ludicio.nu.ao.Vol.a.  incbnC 
in»'cr/!ittfpatk).»ojDii.d(£cnSi,qu6dIn'dubidquis  aoi>rijctarjm.i.vol.i.iacoiiti.p4.virqproccfliime  • 

ptariAiiarpofTcdiflecxcaufa.qbzprobat.CoUc^ur  a i.p.vuki.!.lnconf.xai.viliaccuii(ciip(uri»nii.t.Ca.^'^'' 
finK.invcr.pDfl<rt'.iocip.vbiq!>.  vbiajdtiitesnohnoi-  dem  vql.].iiic6fd.inptdfciuidiiccptatianciubnu.;  J 
laaccumvl4<R.<buf.dccA^.rcgi.G.illi.|;izfai.trad. ^ ^.vol.Mnconfaj. v!lbpunfh>iaprinc.vulu.pritiiOf  . 
dcmatet.ppf.nu.  >2}.mC'jnfu^rnotaniUd^Jl.ob'  in  conf.  14.quatuocdab1a.nu.  i4a’olu.  i m confixa.  ^ 

inhaccqn(ulratione  nu.rayaf  non  obdat  allc;;a-^  , 
tipUia.Ub^in.  pnaio,inconfi4^nu.6.vnIu.icrna.  . x 
Bacmtfcif.77.4(iaptcnaaudicniiajiu..,;.Hcnb.Ra-.  •' 
uccuii  lihg.iiivixf  pniuprio.nu.)4.  acTibu.  DdeU. 
ab  c6i.5q.ac  qnide  pciina  fromc.nu.29Ac  Icqucmvol. 

4c  piius.in  conf  22.  quoad  primum  imin.ao.Sc.fe; 


d Val.mcDnf.94ie;;an  nonpsieA.nii.  ty.vdfi  J<[4tr. 
iB conl.'44t.fupcr caltenum.  c.vol.aa|uo in imoA- 
u^us.  Baon  lJDbpcionc.Cplu5  vaicqudd  api  cdi^ 
ibidem  Sal.Concludf  ti  pAcCioncin  eveomeaduf^ 
ndulaio  Aon  transieni . etianiU  qmsa  podcllione^^ 
fccdatAC  aliutn  in  podeaiohe  dimittat , iuiliotiMte' 


V" 


j^r.addu^osuad^dcimstinl.cnYpior.ti.dcacquA.  ^uci).<odcili  voi. 
piuu■afocn.namlIV^tieCuadll(n  cu.lt a^iurj  vi.^--  itiiuuu)U940.(iit>\’crr.).coo<iunaouu’xtol(i*C' 


piuu  arocn.namurcuecuautiincu.uzfl^iurj  vi.pot*  iinuuttHMaui(M’cn.).confiunaouu’xtoi(i*^.vbi  ref^'  • 

fdricrtfan<(rcranirt<xcontTa^il>ljmuUio  trjnslati  i6^pondu»poUcUionOu.i  prxlj];nic^Ofl||9rt  incxc^u^"^* 

(vailip  , in  in  Hiihmrr.ia‘linn  f orsfiimmir  tiontni  ritiili  .43  ra-> . /«in 
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p prlGt  iiniiidubiotradinotpncfiimMur  Qmulaia.li 
oiiipiccuiiaaus.qubd4c  placuit  Ang.inl.i./.li.rir. 
4t.de  acq.poll.  vbi  vult , qubdcxconii  aStpaiDHiiatq 
imnqnl  tiaoifna!  pon<dlid.'d(  ioiuitui  ibi  hbi^lmb. 
3t  kI6  Ant>.in  l.li  donaiii>nc.C.dexoll2iio.dicen!>da 
hocrilciinp.icx.in  d.l.cmpi<Aff  dcaquapki.aic4)d 
it  fCBri  ibide  Arer,  cbi  impiofaar opimont  baidiiiu 
dtf  caiiptiODC.Sc  fiai.adhairctan  d.j;  ebipior.t}a  liciu 
10  fliimlano  t hui  adinbita  circa  coniraduiita  vidcuic 
adin  bita  «iKa  aqciiflbnal.dblevctf  diuctiuni.  tf.  de 
ndx.l.vIt.AidcquiclHtiSc  ibi  noiCar.lt.dtcud.indeb. 
& approbat  Alc.in  cU.i.bUi  vir.hdeacquir.  pol.hax 


lioncni  tituli  ptxccdcntii . da  to  i rpin  tiiulb  aliqua 
pbilci  urui  dubitatio  pd.  ha.  Pfoptcrca  fchpiiiSoc. 
tca.ii»coni.»7.uipca:li:nii  conihliationc.  cuUpcnul.  'T 
fub.nu.i4.vcrf-iuinnutcriam  prxliinipiio,voiu.|iii- 
I ymo.cp  ex  f.iiiuli  priiiiqrdioponcnor  fonirai  cticq- 
itis.pcrd.l.  c|D»i4.inulier.idcnt.afl'emitin  cbnfpliliq 


vi: 


c2ulaaqrtata.colurpcn.m1.15.in  li.C(^1.  volu.primo-. 
vrtdccciainiplcmci  rcipondit.  inconf.  1 si.wiipcpht  - 
1 8 2rftu.  5.vol.ax]uod  Ii  quis  li  mul  cu  ni  t al  iis  fi  aipbuc 
(uH  lona»  icmporc  peredent  bqna  paitis  fcparau  A ^ 

> bonis  patrui  1 ccnlcri  piiflcdiCc  cx  prac^qnn  utn>o  _ 

_ difiiiiomSiperd.l.quqdainulier.ScdXvptou.iJt: ibiy 

Mal.m  d.c6f  aaMiU.n.rbi  nu.uducrlus  Alcx.bouoa . ipjCHi  diaii.col.?.  nu-xS.  (queui  tradibo  pncliiiiumc 
tnodoinduciradhjncopiniruitcoiiiuiiiaDdam.if.hr  nclacifptaHiccIcaii iutujlidebiti.pcccaidbicgcsi ea- 
c!aifiimA'iapudcund{vidcicclt.iitiKctn6mlUi.ajr  dciiicondulionSni  ipicaiei  cOdrniauKliiconf  K. 
hatconaltaqdasopin^cs , inhoeartiCHlodiilm*  iucau.O.Catiietin{a.el.adub.iui.6.vcr4|UiniiuoCx  . 

nniiiirfcilic^’autnt^itiofactaeuinci>nciiicnti,4cn  quolac.voi.d.lirciiaicnAiD.Guld.Panciro.incbf.  k,  i -i 
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iimc  {M^tumarar  ftinulaia^iccusli  cx  imcoicUopp  idi 
tA  chtit  Bar.  in  1.  q miht  donaxu.Hadcdonat. 

taitten  harcVidiinclio  n61acisquadi:)r:  nam  jd,quod 
/ vult  Bari.  to  dd.  qui  mihi  donatum*commnnixcrrC' 
-pfchcndimMioncniin  veru  cd>quod  ilvipicdicitf^qr 
Kili^rtriquh^mathindum  puKuratorio  nomine 
alicuius^^nj^c^tbiiiat  rtaditio  fundi  ninplicitcfer*' 
imcmallo  pmunidtund^irudiigsHuchbi  fa^a  no- 
imnepitiptiih&tiodommo.lcdiibiqufraturponcl* 
<io:q01auno  vidctUragi.  vt  poHclIioci  quAtatur^* 

1 1 entaiorh^t  nomine  ;nalncuin  traditio  ftt  accdibria 
1 1 ad  prnicipalcmcontra^C  prxambulum , debet  f f»  ^ 
ctindum  fucin  luturS  rcgulan.f.acceUbiiO.lt.dc  rcgl 
im>&  podcltio^uandocunq;  qusdiiaintclii^iurra- 
tK>neprjrainbuUtiniii.dd.qux'dSnu)iicr.  & ira  Barr. 
Mfkpu^r.Cuinaalino.£(  Roni.tn<d.f  q mihi  donati! 
/^tlex.m  l.qi^imaiicnbj^.i.ffdc  acq-hxr.in  fi.ficque 
piefiiMdi^a.mprtmisrerUiD  pcfhancconctbnoncm* 
A lifoiiiamsadticrlusBar.concludit^at.in  d.  conf44^ 


k^.hu.4.V0iu.  i.ac  N ar.in  conl.44dr  uper  quxC.*tu.. 
io.vctradditureciampt^idi$.  Colum. confo  ^ 
5o6dCijp{cbain.nii.ja.to’w.3.pcr.did?m.l.quaKiaf»f 
ntulicr.&  di^a  }.£«&  Kinticum.de  ibiglo.ia  vcrKco^'. 
dc.iTrbo.oUig-  6c  ibi  Bar.ac.ca;tcti  Dp^. 

20  ibi  volunt,  rp  t aliquisprarruroanjThat^cexcaufa«>V'^" 
qujdpra  ceiriuetia  ii  xauta  cx  int^rualiopreccfleric  • ; * • 
^rl.rrdiUocno.ihdcverbaobH£^U.^.i'tf^.do.  ^ 
jxvlcgddcni  Natc-in  conf.d^tu  cncmc.nu.34.vol4. . 
Cepha.in  conK9S.D.Bar.uu.a9.uolum.i>ae  ^us  la 
,^onfp.  booa  pr^pohtur^.mi.aii  vol.i  i n conr.84* 

«nno  f 520.nu.2 1 .tol.  i.mconf.  1 . qilfSUis.abtind^f 
mi.7(«vof  2.  incoQla2^adfauo(cm.nii.27.co.ii6K 
;2.inconr.ipit.clarcconAa^na.n.eoAK>l.^iclariiU- 
iUosD'Bart{K>l.Bcitaz.inconLeiuil.2.c^ut3hec,nu. 
^S.uttKdc  ticcriuoi.i.de  ine^fcrimi.'?!  .m.i^4ur.V'ir,  '< 
l)OCl.nu.ld.iioiu.i.liurlauaconr.tiS|^;mini1rat  |T; 

incma.nu.i7  uolu.i.£uncoar.  ii9.irpparetnum.'9.  * o 
eod.uolu.t-  iIicron^’,Cj.)tiinqonl'.|a^toinfpecite* 


- 4; 
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rjAu^t.volum.m  hio  c.riu.qnud  nmni  fi  traditio!  fH-  di  nti.  2.  iibi  ait  rquod  poilidrio  t praifijniHur habita  cx  .. 

— ......  .I..-.. — rn  thulopriccdcnti,  4c*oniinnaka.»Wlcmeilipit|u^ 

ucndiditiAc  taciaii  ut  cj^iilimcimrcsabipto  ucqdi;'! 
loip  irqdita, idcirco  t^iibeat  abfque  alu  tradi  qpnis.> 
pteibapooequi  pubhoauAaut.  PariC.iacoofq4lu- 
culcnlctnu.if.uol.t..  MK. 

<^c  cocluliocxco  qtiani  corroboratur  axiompte: 
za  Qi quando t.aliduid  cll  fa^Ri.  ticc  apparet  ex qrie 
caiifa,4c  vna  laniQ  apparear, exilia  caqfa  fictoprar 
iua>iinr,l.  ulf  Cdealiuicn.pupil.prclian.Scanquit  - 
Iiatr.ml.cuii:niu!.f{idcactb4>blig.cp'placait,4c4ip- 

Mi<anfA4.'qBiar*tiicri>u$.nA42.Scro.'Hiconf  rs-vi.-.,  g cia.fcnanconi.2a5.col.;Jbb<iic4  uol.a.4canc<lk^ ; 
M pct>uaoc.Diinii4qttitf.5.&ipiuisMi  conf doiii^c  Vl  q.QU.jrbot'.  j.  quoM  id  icfca.Ulit0iiirmiusC.aird. 

■i  , * .AitJaAi 


ms  lacta  fmJki  cx  imcmano.prcfumat  iimula' 
idlqucnraciinoriti^leriiulurfuit  lunuiauis.  EeAn  .ad 
ccMMlolionciil  ndi^in  micriainurieaodein  qupq: 
lequuialHUiAc  ^tepie  conlirniant  Curt.  iiin.  in  c6f 
1 dmaSbirimq  Ti  iniiatis.c6l.pcnul.nuni. ; i.Crau. 
iaflbnf  255. quia  Peti, 

nu.  pAc  lia  confs  1 yan  cauta  prolribitioiuSinu.  3 qui-' 
bnsinlocU  pluit:  concoidcs  adducit  ptene  Alc,fn 
iiBci.pia;futnpcaicii.ap<cfump.a;.num.i.  4c  tcqueb. 
Painjoconl.T5Mu>nisd<iEcultas.nu.5.wil.  4.  Aiba, 
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'Albi  n.in  lucm'ora.id  Baf-in  d.Lquaeda  mulict.nu.  j. 
in  fi.ff.dcrci  v5d.Hiac  idem  Soc.in  l.i.fub  nu^.vcrf. 
vlt.Pau.de  Caft.ff;dccodi.&  djrtnoft.dctermiqansq* 
ftionc  illam,  an  nauicularfus  promittens  ponere  aii- 
que  in  naui , & cum  ad  cettum  locum  defene  certo 


& quod  de  fubcunda.Cdcnatti.Iib.inteUigcndo  tfu 
vt  no.inlit-C.de  repud.hxrcd.&  ‘Bart.inJ.gcrit.tE.de 
acq.htcr.ita  extendit  Ak.indprarfump.2j.nu.i.&  i. 
& l‘cq.  ob  id  etiam  confnlrusrcrponditBcro.inconf. 
i lo.mat^ria  proppfitx  quxdionis.  coium.i.  nuiti4- 


- prctioifi;Ue  fuerit  in  eo  loc9,  & nauiculariusndpo-  aovolum.a.quod  q agnouit  fidcicommiflum^tcnuittl; 
* fucr4tcuniinnaui,dicaturiinplctac6ditio;  inter  ex-  , acpbJTcdi  - - - 


teros, quos  refert,  prodcciGonccafus,  vnus  cft.atquc 
isvltimus,qu6d  aliquando  no  apparer, an  res hicrint 
ibi  pofitxa  nauiculariofciontc  ne, an  eo  ignorate \Sx: 
hoccatu  putat  ibidem  , Socinus  competere  aftionS 
ex  promifl'ionc;quia  exquofatium  tepcritur,prxlu- 
miturcxprxccdenticaufa  fadum,  argu.d.l.quxdam 


bJTcdit  bona,dc  quibus  in  GdcicommiiToiCX  cau 
fafideicommilTi  illa  tenere,  & poilldcrcprsfuracn* 
dum;cft.ar^!.d.l.quxdam  mulicr.ff.de  rei  vcnd.&d.U 
2.C.  dcacquir.  hxrcd. 

Declaranda  cft  primo  lococonclufio,vt  procedat 
etiam,  n ille,  d quo' habui  titulum , tunenon  p(^dc- 
tet,  vel  dubitaretur,  pofllderet  necne,  quia  nihil  cft 


nuilicr.fit  cius,  quod  not.  Bart.in  d.l.cum  lolus.tr.dc  '3 1 probatiitn  j nam  & hoc  cafutoccauoncciufdcm  ti- 


■A> 


vfucapio.  prataed  ex  quo  nauicularius  tenebat  por 
2.3  tare, illius  impcnlis  ptxfumitut  fa dum  f illud  in  du- 
bioab  eo , cuius  impenGs  fieri  debebat , ex  theorica 
Bar.in  d,.l.cum  fcruus.ff.  de  vcrb.oblig. 

Ampiiada cftpriino  lococonclulio , vtprocedat 
non.iolum  qn  conflat  hunc poQiderc  feiente , & pa- 
24  tiente  aducrfiriojfcd  ctia,fquando  fumus  in  dubio ; 
vtcolfigitur  ex  gl.in  d.l.e.in  vcrf.vt  dominum.  C.dc 
acq.ppl.pcrtcx.inl.qui  vas.il.vetarc.tf.dcfurr.qtcxt. 

' 'loquitur  tam  in  fcicnte,quam. ignorante,  & lic  vult , 
quod  in  dubio prxlumatur, quod  volcteaducrfario, 

< fuerit  ira^dita  poircirio.non  autC  diciturquando pro- 
barciuroinnincsquod  ignorafler,  ga  hpc  cafu  potius 
• prxlum,coctucc6tradiflio,  vrl.fi ex  ftipulationcvbi 

jBar.tt.de  acq-pof.  fcdquandofumusin  dubio, ita  ea- 
dem gl.LntcUcxit  Ang.ind.l.a.in  fi.&  ind.l.qu^dam 
>mulicr.nu.4.&  Soc.fcn.inconf  1 5.  inlignis  DoCf.  nu. 
7.vcrf  3.A:  vltimo,yol.4-  'bi  latius  inliflir. 

Ampliatur  fecundo, vt  locum  libi  vcndicct,ctia  fi 
2j  timlusnocflcr  verus, fed  putatiuus, aut  inualidusfnS 
\.fe  ex  coctia  prxfumiturpolfidcrc.rta  tclponditSocyn. 

V%  ‘ fcn.in  conf.  n.  infignis  Doclor , in  caufa  presbyteri. 

^ - coi.3-nu.18.vcrf.ad  illud  autem  vltimu.  V0I.4.CXCO, 

'26  qjutuiustlicctcrrbncusdcclarai  poHidcmiu  uolun- 
catcm,arg.Kiilt.tf.dc  rcb.cor.&  1.  m rcftamcnto.ff.  de 
fidcicomdibe.ut  & uoluitBar.  in  l.tideicommiira.§. 
quotics.ff.de  Icg;  3. ad  idc  rcfpondit  Dtf  e.  in  cof.  407- 
vifi5,&  diligerer,  t.n  fi.  Soemum  fupra  citato-loco  fc- 
• quuii  lunt  Alc.in  cLtrafl.de  pxclunip.reg.  apr^fump, 
r ’a^.infi.Ciau.inc6fi6i.D.Antoniusnu.a.Nat.inc6f. 

* 5o2.fup  prefenti  controucrfia.nu.  2 1.  uol-i.Gxph.in 
- c6i.4.IUuftrUlimus  D.Claudius.nu.  ubi  n.  40.aii3 
ifiiusanipliatibnis.rationcm  adduxit.  U0I.1.&  prius 
hisCur.iun.in  d.cdf.368.nu.  34-  quem  fcquitur  idem 
CKph.ind,confi  j2.nu.75.uol.2.’ 

27.  Contrari u taincnt.in  hoc  vidcturrefpodiffc  Bcro. 
in  conl.69.fi  vcrumcft,col.2.nu.7.vcrf.2.  quiavol. 3. 
vbijnquu,qu6d  quis  prxfumamr  tunc  ex  caufa  prx-. 
ccdciitipoflidctc/quandoilla  caufa  cft  habilis, & va- 
lida.arg.Ltraditio.fl^dc  acq.rct.domm.idcm  viius  cft 
fcnrire Gprn.conf.  id.t.-vilbproccfluagitato.col.  2. 
nu.7.vcrl'ncc  obftat.l.minuS  inllrafhis.vol.3.t’bi  ait, 

J ^ jura  ab  co.m  h.l“nc  1'entctiam  allegata , loqui  inadu 

* . litito,hbccJil,adprxlumedum  adum  licite  facium».  ^ 
' • ' ' j lihi  aiia.selmilhcHus.,  fienimindidu^utibuspro-  ' 
■*'  ’ pria autloritatefuiirct occupata poftctfip,fuift'cf  vi- 

tibi'a,&illicircquxiita,bt  licx prxccdenritiuiiode 
voluntate  prabcristitulum  qiij.-fiu.futt,  runo  poflef- 
iiofuit  ltciiequa;fita,&:  polldCo  ipla  iufta , & nb  vi- 
^tioia,  iccirco  prxfumitur  ex  ea  cau(a  valida  acejuifi. 
ta,aig.l.mcriro.ft.pro  focio.&  eorum , qux  habemur  - * 
in  Lpio  harede.  &m  1 gerintt'.  dcacq.hxr. 

Ajnplio tcrfio,vt  habeat  IpcUm  etiam  in  iurib.pct 
. . 28  didam  J.fi  a ic.ff.li iefui.vcndic.quo  circa  f fi  icgafa , ' 

' fuerit  res  Tiiio.&rcpcriaturin  CIUS  poffoinonc,  pr»- 
fuinitur  pollidcte  titulo  k-gati.l.pcn.fl.pro  Icga.vt  Ss 
29  eticnii  in  hxrediiate.na  fi  alicui  delata  fitthcrcdicas, 
bcreperiatuf  qliquam  tem  hxrcditariam  pottidete,' 
prafumiiutlllpd  facete  ba2c«iitauoiutc,arg.l.j.va& 


tuliprxfumor  pollidcrc;  etenim  eo  ipfo  ,qubd  mihi 
titulum  concedit , vidcturcoricedifecaquocimquc 
pol'scfiion5didx rei  acquirere, ita  docet  Bart.  in-d.l. 

cQfolus.col.vIt.  lubco.nu.4.vcr.3.ca(u,pgl.in  J.fi  tcs. 

ff.de  tei  vcd.pra.tcrquam  iri  cafu  l.ci,qui.  vbi  idc  Bar.  , 
ff.de  furr.cui  accedit  Bal.in  1.  fuper  longi,  col-vlt.fub 

nu. 10. verf.fi  Ille  no  ponidcbat,5cibid.Ang.cx>l.pcn. 
fub  n.y.venfi  aut  ille  nopodidelm.C.dcprcfcr.long. 

. tcp.&  Perne  Vbal.in  rep.  c.fi  dil“cnti.col.inihi  p.it- 
’ ua.  ? j-in  prin.vcrfifi  aut  iilc  no  poftidebat . deprefer. 
g trcsvcrc.gcnnani  fratres  hanc  materiam  cxplican 
tcs.eifde  conccprisvcrbis,  inter  fe vtuntur.idS  difit 
ipfcmct  Bal.in  l.indicih.n.  5.  Vcrf.2.incidcntccqucro. 
C.dc  rei  vid. vbi  inquit  iftud  vau  cflc,u  titulus  pr?cc 
3zdatpoflcflion2,fcd  fi  Doflclfio  t pccdattitulu  ,adhuc 
idc  dicendu  opinatur,  qUodlcilicct  ex  titulo  prxfu- 
matur  caufa  pofsefsionis  mutata,  pcrca,qux  nouaa 
1.  cii  nemo.C.dc'  acqu.  pof  de  fecundum  Barc.  in  d.L 
cumlblus.ffdc  vfucapio.  ' 

••  Dccl.iraturfccudo,vtvcrafit,modoqnimihidc- 
dit  titulum  tunc pofsidcrct.nam  f tunc  vriq.  datum 
cft  in  dubio,mc  ab  eodem,  & ex  cadcc-mfa prxfumi 
K me  polsidcrc.fccus fi  nonpofsidcrct.quiarunc , vt  in 
•■«fupcriori  cafu  diximus,  ex  eadem  caufa  tantu  indu- 
bio,non  ab  code;  fed  ex  aUo polsidcrc  prxfuinor ; ita 
Bal.Ang.&  Pet.de 'VbaKrclatisinlocisiiu  quibus  fic 
explicant  dodrinam  Bat.  in  d.l.cum  fblus. 

Dcclaratut  tertio , vtlocum  habeat,  quando  non 
34ftat  dcoriginctraditionis:nam  fieonftarctttra  diiio- 
nbm  fadam  ab  uno,  & titulum  habitum  ab  altero» 
cfsct  fccus,vt  1 fi  i&$.vltim.ff.procmpto.&  1.  eu, qui. 
§. vlt.ibi,co nomlnc.ft.de p ubi. in  rem  adio.ira  con- 
clufibncm  hanc  intclligit  Aag.  in  d.  1.  quxdaiCi  mu-, 
'lier, fub  nu.4.  if.de  tei  vend. 

Quarto  eandem  dcclaro  vt  procedaf  quando  pof- 
fidens  implcuair  contradu  ex  parte  fua,vt  d.1.2.  tije 
enim  prxfuniitur  iufte  pbludere,&confenfueius,  q 
. ei  prxbuit  titulum, quando  etiam  ipfcauthor  tituli  i 
ptincipio  pofsidcbat ; fccits  fi  ille  pofsidcnsnon  im> 
plcucrit.I.Iul.Jf  .offcrri.ff.de  ad.cmp.S.Hcnditx.Infti. 
tit.de  rcr.diu.&  l.in  ciuilc.  C.  de  rci  ved.ita  dixere  idc 
mctgcrmanifratrcs.Bal.ind.1  fupcclong.coi.vlt.fiib 
n1i.20.vet.fi  autem  pofsidebaqSc  ibid.Ang.  coi  pen. 
fub  n.5. vcrf.fi  ucro  pofsidcbat. C.dc  prxfcr.iongtcp. 

' ac  Pcr.de  Vbal.in d.rcper.c.fi  diligcnti.c0l.3y.ucrf.  G 
.ucro  poisidebatide  prcfcr.Htnc  r^poudit  Arct.in  eo 
‘ fil.iiS.clarifsimcdominacCbllatcralis,  vidifcriptU' 
ras.col.utt.nu.i  i.vcff.fcdcx  tertio  capifc,q»iura, que 
volu«t,qn  titulus  venditionis  precedit^fi  poftea  repe 
riatur  poifdsio  penes  emptorem , pncfumaiur  c3  h.a- 
‘ berpex  tacita  volunrntcucnditotis,ucl.i.S.ult.  ffidc 
. cxccpt.rci  ucnd.Sc  d.l.i.C.  de  acq.poOr.ptoccdant.qn 
pretium  fuit  pcrcmptocan  folutum , alloqui  IciCtia» 
&p3iicutiam  ucnditorisnonindicarcucitu  consc- 
fum,  ut  res  uidcaturcfic  penes  emptore  ex  uoluntace 
fiia,cx  ca.caiif  per  glmot.quam  ibt  apptbbatBarr.  Se. 
ibi  cft  calus  inl.fi  ex  ftipulac.ff.  dcacq.  poil*.  ad  idem 
refpodit  Alex.  im,c6f  Cur- fcn.  inconf  22.  Titiu.s,& 
Sciuscolo.m'2.&  fcq.ucr.no  cuim  obftat,fi  dicac,<p 

cft 

I 
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cft  inter  conftiia  ipliusAlfex*c6C*^.p6dCTaiisnirra- 

tis. volu.6.  fic  infclligcns  pntdiQa  lura.Dimtwm  qn 
ampror  foluinctprcuunit  fcu  aliter  faiisfeciflct  u5di- 
lori, pcrpl.in  S intetdum.lfiftif.tir.dercr.diuj.  ci  ratis 
etiifn  ad  id  Bald.  qui  hocca  prtiscdiait  in  rub.  Cdc 
tomrah.empf.quarft.ip.nurD.zo.acicfcrensin  hanc 
itmtentiam  Raynwiidirtinilioncm  inl.nccexuera. 

C dc  acq.pof.vt  apud  eundem  videre  cft.ad  idctii  rc* 
fpondit  ipremec  Alex,  in  coni  uilbpntKcflu  intet 
Aromamnuma^entemrCoLa.  nu6.vcrr.nccobftar, 
iidicamr,uoiurnd.al]a&cooi9C.uol'5*qucnircfcrC' 
do  (quitur  Rim.fen.inc6r.74i*in  hac  cauta  Vinccn- 

tjj. colu.i.na.7.v^confirmaruthocvol.4.quo  inio 
co,  & ipfc  ex  eodem  Alex,  dceiaransre^.d.l.qusda 
mulier,  inqultquod  traditio  rubicquensprxlumituc 
facla  cx  pnecedemi  caura,vtiotclligatur,quandocx 
caufa  prxcedenti  nccelTario  facienda  erat,  aliis  te- 
cus.Qupd  cf iam  idem  eflet » fi  tuiffcc  habita  fides  dc 
pretio, vt  voluit  BaUnd.rub.C.dc  corrahcn.cmpno. 
quzfi.  1 6.  fub  nu.  1 6.  ac  plene  per  lo.  Ba  pt.  Ponta.in 
trac'l.dc  fpolia.  llb.a.e.  1 4.  num.  1 9.  vctfi.fi  nihil  con- 
uc  n iffet  dc  certo  pretio . 

Quinto  dcclaraturconclu(lo,vt  locum  fibi  vendi* 
}6  cct, dummodo  poiridcnstallegct  procedentem  tim 
Ium,  &fui  authotispoflclTionem;  per  ca.qux  pluri- 
bus confirmautc  Alex.inconl.94.in  caula.de  lite  co- 
ram a rbmis.col.  ^.nti.p.dr  feq.  ver.  plus  voi.  prius 

in  conr.pa.viib.&difcuflblaboriofotColu.a.lUbnu. 
^.circa  finem,  eodem  vol. a. 

Sexro  eandem  declaro  r vt  vera  fit  in  titulo  vero» 
fcaiscfi  in  prefumpro:  nam  nedoe  prxiumpiioncst 
dc  duo  Ipcciaiia  concurrant , non  pnrlumiturquis  cx 
97  titulo t prxfumpto pioptcrlapfum  temporis  pofle- 
dilTc  t nili  id  probet,  vt  alicrucrc  Sal). in  1.  fi  certis  an* 
ois,nu.9.  vbi etiam  Aiex.lal.1m.t5.  idem  Alcxan.in 
conf.  1 1 5.  luper  primo.nu.z.vol.  1 . cum  alijs  relatis  X 
JFd.ind.cap.qaarra,t'ub  nu  4t.de  pnefaip.de  laCinl. 
qui  jo  iUicna,nu.47.  If.de  acquiren.  hxredit.  quos  re* 
nrendo  in  propolito  notho  Icquitur  Hicrony . Gab. 
in  conf.f45.cxifiimctaljquisnu.7.vcrf4. 

ScprimQdeclaramrcoficiufiomani  licci  ponfeHiO 
pndumamrcxiirulo  prxcedenti » tamen  cum  h^c 
jS  prxiumpcio  fie  jurisobid  poictitf  probari  contra- 
num,  vt  patet  ex  allegans  ab  eodem  Htetouy.  Gab. 
ind.coni.t45mu.8. 

q,o  e Li^s  1 o ^icciii. 

ARGVMENTVM. 

Polfidere  quis  prsEfuinitur  nomine  pro- 
prio potius,  quam  alieno. 

SVMM,^RIVM. 

1 qmf  m dubio  nowim  proprio  prafumitur, 

X *Pofitdtrt  vt  vaJIaUuSittnpbtUutihVtltjujru^ttartus,ni 
mo  in  dubio prafurmtur , tu  alieno  normne pofiideat» 

3 Pf^idtrt  qutUbet  prafumitur  profuo^  ijvt  dominus. 

4 Prttnrio  quis  pojjiden  prafumitus  res  incorporales, quet 

n6  pc^ssit  niji pcartoveldonationepojjiders^  ^ cur  abi» 

5 *Pr«4arsu»» potius prajitmitur,iiuam  donatio. 

4 Px^idert  nomine proprio  pottui,  quam  alieno  tunc  demH 
quit  prajumitur^quddo  extat  caufifqua  quis  vtri/imh 
Itier  ture  proprio  pq^idere poiefi . 

7 Pq^dert  ture  proprio  tsprsfumitur , ad  quem  res fptSiaU 
iT  qui  habet  titulum^  aliter  noH . 

% Vraur , quifolutin  dtutfam  bnrtditatew  pojjidet , ^ ad- 
rmmiirat , dscHur  ture  famiUaritath  pro  alifi fratri- 
bus pqffidete . 

9 Frater  habitans  in  domo  fratris  , ^ illius  bona  agmini-  . 
firansprajumitur  id  facere  iurefamiiiurttatis,ij  non 
poteji  dici  nomine  proprio  pt^idert . t 

\e>''Fuiuo^enttuiptrmittcm  tdtoifrautsfttumgubcmare ^ 


non  prafumHur  iuriprhnq^eniturf  renunciaffeftd  rd 
eis  uerefamiliantatii  conceffijft . 

ti  Vtlntiurf  alieno  , ^dicent  tfymfut^  tamquam iuro 
pr^iody fbi  debitOfid  probare  debet, 

1 1 Poffdens  bona  empbiteutica  vtj^onieuteniturarum,  di- 
nturfolumpojedsjfe  nomine  proprio, non  turefamtUa- 
ritatiipro  non  habente  titulum. 
xor,euidonatio  domus  faiia  efi  d marito  nonpofeft  vi- 
ro mdriuo  , inpraiudiciumfiiiorum  mutare jsktcau- 
fam  poliendi. 

l^Frater  in  re  commeent  faciens  aSlut  poffejforit  dicitur 
pojjidere  iurt famiUaritatif pro  alfi fratribus . 

1 5 Socius  nunquam prafumitur  vti  re  communi  vtifua^ 
nijipropartctqua  ad  tum  periieut,  ** 

\6  labare fuumnemoprafumitur, 

j 7 Ailut  prafumitur^e^s  indubtonomineproprhpotius 
quam  alieno . 

1 8 A^tus  adueTfuipo{Jidtntem%TeivtHdicatiom,fi'tine^aue 

rttfe  pojidtrt  momiiu proprio^  probare  debebit  eum  nS- 
tnenepropriopoffidere.  Q^o  cafu propter  mendacium  i 
reo  auferetur pofeftio^ir  acenti  adtudicabitur , 

19  Pofudem  rtfhtutre  remnoneompeUtnr,  mjiprobanti* 

butdiiurefuo  . 

20  At>mi  regulariter  habet  onus  probandi  . 

2 1 Rem  conucniuf  res  vendicatione,Jifittrtt  de  mendacio  c9 

uiiiui  nUfoleem  eirta  pofefiion?, Jed^inqualseatcpqf 
ftfttonis^ab  eo  aeefnrtur pQjJifsio,0'  a£iori  djtvr:Qepi9 
tam:ndectaraturibid.nu.z2.Conirarium  nu.  at. 

24  ReusciutHuidemenAatiQ  circa poffefihnrtn in tuditio 
rti  vendicationit^priuatur popjsione,  ctiamji eph p4^ 
ratui probare  incontinenti  de  dominio u» 

2^  Exceptio  domini/ i incontinenti  probanda  adniitittier  in 
pc^efbtftadiptjcendf  iudiciii . 

26  PoJfejfiodnoconmHtoreivendieatione , negante ftpof- 
Jidtre^onaifirtur  quando  ante  Uttm  contefatam  dt- 
ifumfuum  rruocauit . 

p IIIYY  fv  II  f poHlder» indubioseperpotius  ‘ 

1 * tpr*fumi  nomine  .pprio  qui 
alieno  pofiidcre.adeo  vr  aficrcnri  c6trarium  incum- 
bat onus  ^bandi, colligitur  cx  I.filiusfamibas.$.dim* 
in  vcr.ifdcm  princj  pcs.C  dc  leg.  1 . quo  in  loco  A ng. 
nu.a.vcr.in  tcx.ibi,nd  vt  pro  dominis  air  hucebtex- 
tu  ad  hoc  meliore  efle , qui  fitin  lurc  idedetertninae 
glain  l.a.tn  ver.vt  dominum.Cdeacq.pof  qua  ibid. 
ad  hoc  notant  Bart.  & Salic.adidc  rclpodit  Alex.in 
conf.i  3d.vjlb,dccxaminaioproce(l'u,nu.z.  vctf.lcd 
prxmillis  non  obfiannbus  voiu.  i . vbt  proprcrca  dts 

2 cidit.quod  nullus  t prclumitur  poJfidere  vt  valallus, 
emphyteuta, vcL  vfafruduarius , qui  pofitdct alieno 
poroinc.l.maicagitur.  vbi  gladc  Bar.  C.dc  prxfcrip. 
^.ann.Dod.tnl.j.ex  contrario.fKdcacq.pofdcinl. 

4 fivtcaro.jl.fiduobus.ir.commo.cuquilitKtt  prxfii 
inaturpontdcrcprofuo,dcvcdominus.Alcx.rcfcrur» 
dc  Icquuntur  Nat.  in  conf.5 14.  tria  proponuntur.nu. 
26.V0I.3.&  in  confi6/4.prsdcdo.  nu.ip.  cod.volu.  j. 
acRoi.  ^ Val.inconf46.  in  pRtfenticonfiiltatione. 
nu.44*&feq.vol.3.concluiioncmquoqinoliramc6- 
probacBal.inl.i.col.^.q.p.mi.aS.Cdc  lcrui.de  aqua, 
vbi  quxrco$,an  ille  qui  reperiatur  in  polVcnione  pre* 
fumatur  precario  polTidcrc,  an  proluorcfpondjt>ra 
rebus  corporalibus  prxfiimi  pro  fuo.  vc  L Titia.  fi'.de 
luluCiO.  Icd  iu  incorporalibus  pfumi  precario  in  bis , 
quxnon  poiTuntpoirideci,nificxdonatione,vel  pre- 
catio quia  magis  ptxfumirur  f precarium,  quam  do- 
natio,argu.l.Lucip5,ff.dcdonar.adiddrcl‘p0ditipfc? 
mciNat.in  conf  502.  fuperprxfeniicotTouerfia.nu. 

] 5-cod.  V0I.3.  ap  Panlin  conf75.  omnisdifiiculcast 
nu.  7.  vol.  4.  inquit  poflclTiuncm  penes  aliquem  eflfe 
pr^Mumi  potius  nomine |?ropno,  quam  alieno. 

Cuuciulioncm  hanclic  confirmata  veitim  intdli 
gas,dc  declares,  vt  ptoccdar,quado  f extat  caula.qua 
quis  vciifimilitcr  iUKpiopiiopolUdctcpolht,vcluti  - 

fi  ah- 
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fi  aliquii  pr*tfcdae «mc  Vriq;  verum  eft, 
f fumi  poflidere  no1cproprio»nonautalicno»aut  c6i 
luxta  ca,qu*nof.4gl.in  l.quzdi  mulicr.fF.de  rei  vcq* 
di.inla.C.dcacq.Pof.inl.i.Cdc  jmponcn.lucra.de- 
fcrip.lib.io.GcrcnrKCcph.inconf.4.Illuft.Do.Clau- 
diusnn.79.vol.  I.  vbi  nonnullos cirarconcordcs.ad 
idem  rndit  Soc.fen.in  conr.iJo.confiliis  noftris-col.z. 
»u.4.vol.t-vbi  ex  fcntent.Bart.  Ang.Imo.Caftren.ac 
cztetonimin  l.qui  iurefaiDiiiaritatis.fF.  deacq.  pofT. 
7 ait, quod  ille  prtfumitur  tpoftidcrciure  proprio  $ ad 
qneres  rpcdac,&  qui  habet  titulum;  aliter  non.Qus 
quidt  declaratio  lummopcrc  conducit  ad  illud  de* 

. tcrminandu.q*  dicimrde  duob.iratdb.cxterisqi  con 

‘'fan^inei.s,dcafi^ib.autamjci$,Gmul  habitantibus 
poffidentiba'^ patrimonium  t aut  aliud  quidpiain  in* 
S diuirutn,quorfttvnusduntaxacadminiftrar,dccurac, 
vt  pr*dia  colantur, & fni<ftus  colli2;antur,  ve  isdica- 
tut  iurc  familiaritati$,5t  pro  fratre  pofndcfC.l.gcncra 
litet , de  d.l.q  lure  familiaritatis;&  ibi  Bart.  fF.  deacq. 
po(r.l.cert^..^.l>ofpitC8,ac  itidC  ibi  Bari.ff.de  preca.  ac 
in  l.fi  mul  icri.ffquibmod.  vfiifr.amitta.vt  veru  iftud 
fit,qh  fratcrillcpoftidensnullQ  haberet  titulu,recus 
fi  titulQ  habeat  in  bonis  poflciTis.qa  tunc  intclligitur 
iurc  jf  prio  poflcdifTc,vt  egregie  docet  A ng.  in  1.  affi- 
duis.fubn.l.verfdn  tcx.ibi  mulier  poftjdct.Cqui  po- 
tio.tnp^.habcan.quo  in  loco  traoit,q>  fi  duo  amici, 
dt|0  fiatrcsduo  affines, vel  confanguinei , filius  cum 
matre  patTC  eu  fiUo»aut  ccontra,  firaiil  in  eadem  do- 
mo morentur, de  vnus  habeat  tiiuld,  dicere  nou  pofi 
haberciuftcmationC  io  domo , pro  fiia , de  lanq 
P.fiM-guinimoMdc  fiprsdia  cflemrufticardc  ilic,quiha 
.i  <M*t«orflTifulttm,nun3  ad  illa  iuiflct.frudusd;  ^rce^ 
oiflcf.ipra<i;pdia  localTct.non  poflet  dicere, Icilia  p- 
dia  po^cdiflcipro  fuis,dc  tanq  Aia,  <j>  ib  d.menti  tenS 
dum  ccfctAng.quC  (equitur,  acaliosrcfcrtSoc.fcn. 
ind.conr.rk).nu.7.  vetf.Un probatur. vol.  i.fimilccft, 
q>  ftimit  Pau.a  Caft.ind  J.qui  iurc  familiaritatis, vbi 
*oc6fulcndo  fc  dctcrminalTc  rcfcrt,priniogcnjcQ  f per- 
niittctc  alios  frarrcscuco  limulofficialcsponcrcin 
oppido  ad  eu  foiu  pertinenti , dt  per  longum  ips  non 
^ inrelligi  turi pnmogcnitursrenficiafle, quia  ciuspa- 
^ ticniia  debet  imclligi,  cQc  iurc  familiaritatis , de  non 
alioiurc.dc  ex  gratia  non  ex  debito;  nec  dtillos  hoc 
fccilFc  aloquarrcndidominiu , fedpotmscJ  frarerni- 
tans,&  bonsc6cordtae,dc  familiariratis.pcr  d.I.  q iu- 
re.poft^  conftatdc  iurc  primogeniri,  adeo  vi  qui  ali- 
ter vel  Ict  diccrc,nccefl'c  haberet  probare  fccundogc- 
nitosiuiciuo  officiales  poAiillc, de  cxdcbiro,Sc^m- 
re  libi  edperenti,  no  ex  gra.l.vlc.fF.qucad.rerui.ainic- 
ta.&l.i.if.Arlft.vbi  gl.concordcs  rcxtusallegar.ff.de 
aqua  quoti  de  «fti.de  prstcrcd»  ^ primugenkusid  fd 
ucrit.hoc  cft , q»  fccundogeniii  voluerim  facere  iurc 
propnorde  pafliis  Aierit.adducensad  hocid,^  in  fimi 
ii  not.Innoc.  in  e.  bone,  il  fccundo.cot.2~in  verf^af- 
fbiflc.infi.gl  de  poftul.pr^l.vbiinqt, debere  cdftarc, 
Ijqu  >dillc.quitvcituriuicalieno,vclreaiiena,  fuerit 
V fusranq  iurc  proprio,  aut  Abi  debito,  vt  fibiacqrar, 
al'oq  vr  vius  iurc  familiaritatis , hoc  idc  plenius  4e- 
fcrinmatiprcinctCaft.inconf.i79*ioc3,qul  magni- 
ficus. coi.  4<  lubna.4.verf  itcni  non  obftat,cppoftci 
patcr.voi.  1 .cui  adhxrcnr.Rui.in  conf.  74.  in  naclite. 
col.s.nu.ia.vcrf.iiccdt  ex  vol.i.Oulicl.Bencd.inre- 
pct.c.Rayn.in  verf.in  eodd  tcft5  relinquens  -il  1.  nu. 
1 46.  ver.  de  adeo  de  icfta.  qiii  id  fingularc^lftimar . 
Tiraq.in  trad.de  lur.primig.q.is*  vbi  hoc  nonnullis 
c6Arm3r.dcC;ph.ind.coQi'.4.rubnu.4o.voli.Obid 
^tcrca,  rnditconfultus  Alex.  In  conf.  6.  circa  procefi 
)irm  caul«v  ertaitis.col.smi.K.verr  ndobftat  etid, 
izfidicatur,9  Philip,  vol.  j.polTidcmCtcniphyccutica 
bona  vigore  inudhturatuni  dici  folu  potldlifFe no- 
mine proprio  , n6  iurc  famiiiaritaris^  non  habente 
titulii  HincerconAiluit.  idcinCaftr.  incouf.M8.d. 
1^  donat.coLz.lub  mi>  1 «vccLbrcuitcr.voi.i.  vxotc  { cui 


donarlodomnsfadafuitimatiroiqujendii  cepit  J 
traditionc.no pofte in  piudiciftfiliorupoft'  irir.or* 
tcm.mutarc  fibi  c5m  poflidcndi,vi.f.qucmadmodiS 
viucnrc  marirodctincbaturindomo,poftiliiusnioc 
tS,  incipiar  poflidere, de  viibiviucntcviroresmobi- 
IcscuAodicbu  pro  eo, poft  cius  obicum, incipiat  pofi 
fidCTC  ^ fc.l.cfi  ncmo.C.dc  acqu.pofT.qm  requir^at 
ad  hoc , vt  iufta  detentionis cSm  haberet , q*  interue- 
nilTec  voluntas  viri,  ve.f.ca  fuo  proprio  nomine  acci* 
pcrct,dc  retineret, quo  cafu  pro  traditione  habercrur. 
d.l.quxdS  mulier  & d.I. z.adidfi  pertinet,  ^rpfemec 
dixitincdr.;9t.iDcaora,quzvertitiaciuitacc  Maf* 
fz  Aibnu.i.&  2.vol.a.Alex.iac6f.ar/.vifo,  de  oppoc 
tunc  d t fcuflanu.  1 1 .vol.  z.  de  Soc.fcn.  in  conf.  1 ) i • i n 
pfenti  c6rultationc.n.  i.cu  plurib.  vbi  late  vol.  t . 

<4  Quzlimitatioeaquoqiroboracurt ratione.  Nam 
quando  frater, aliufve  confangutoeusrfeualfinis.  aut 
amicuscarens  titulo  fol  usadminiftrat, de  adusfolos 
pofrcflbriosfaat.inboniscommunibusinrelligitut 
tunc  polTidcce iurc  fam i I iaritacis , pro ali;s fratribus  9 
1 5 aut  cztcris , quoniam  f fociusnunquamprzfumitiic 
vti  re  communi,  v t fua  nift  pro  parte,  quz  ad  eu  pct'> 
tinctrvceuireturdeiidi  przfumptio,  vulgata.  1.  meti* 
To.ff.pro  fociaque  ratio  ccflar.vbi  fohis  habet  tiuilft» 
quia  didendum  tunc  cft,  quod  poftidcatprofe  ipfo» 
ideumnemo  t przfumaturiadiarcfttum.pcruulgata* 
l.cum  dcindcbieo.in  pdncip.ft  de  probario-l.  fi  cutn 
aumm.ffderoiutio.l.clcganrcr.S.qui  reprobos.ff.de 
x7pig.ad.de  quilibet  przfumaturtpe^saflumgerere 
nomine  ptoprio,quSa1icno.I.de  magis,  ff.  de  r->!ut.ac 
J.papinianus.fF.mSd.fic  infupradida  limitatione  tra 
dita  fequens  refpondit.de  confirmault  Nac.ia  d.cof. 
501.num.14.  cum  plurib.fcq.vol.  7. 

Declaratur  fecundo  noftra  conclufio,vt  non  pro- 
18  cedat  in  adore  f agente  rei  vendicatione  aducrAix 
reum  polTidcntem , qui  (e  poftldece  nole  proprio  ne- 
gauit.fcd  alieno>ad  hoc , vt  reus  poflelfionep^iuct  ur# 
& in  ipsu  transferat  adorcm.iux.Lvlr.ff.de rei  vCdic. 
nl Uccripfcmctadorpramptioncm  prole  (de quili- 
bet przlumatur  nonalieoo.fcd  proprio  nomine  pof- 
fidcrc,vtdixtn*.us;habeatrqueeeneranm  inaduerfa- 
rium  probandionusrrasfcrrelolet,vtJ.  fiuepoftide- 
tisC.de  probat,  vbi  Bal.nu.6.1.abcaparrc.ffxo.l.  gc- 
neralirer./.n  pctitu.infi.ff.de  fideicom.libcr.c.  bona 
fides  dedcpofi.Barr.ml.inilla. in  fi  tf.dcverb.obl  cit 
fimili:m  hoc  in  cafu  eiofdS  acoris  partes  etunc.^oa- 
di  ream  nole proprio*Don  alieno  poftiderc , de  iHutn 
m ' ndaci)  conuincere,ad  hoc,vt  habeat  locu.d.Lvlt. 
fp.de  rci  vendic.^  in  poena  di^t  mendacii  i reo  ined- 
tinSti  poHe6ion£  aufernde  in  afForS,eti2de  iuie  fuo, 
nihil  probante  illam  transfert,  ^uit  regulariter  tenen 
tp  tes  res  alienas,  non  debeat  east^ftitucre.Tiifi  probaa 
tibusde  iurc  AiOfVtl.rcsalienasiqu^eftl.vlt.C.de  rci 
uendic.Etcnim  ut  dirpoficiadl.ult.fF.  derei  ucd.  fuu 
rortiarurcffe^fi  intcralianeccftecft.qi  adorproba- 
uericreu  pofiiderc,  defie  (palTumpraitinfeonus^ 
bandi.ica  dicit  tcx.in  d.I.  vic.ibi, ita  tamen,  ut  fipotiic 
aducrfariuscduinccre,  rem  abadiicrrariopofsidert, 
dccap.fccLisfiantcquam  probauerir , coofter  reum 
pofsidere , ita  ad  uerbum  dixit  Abb.in  c.pcn.  colum. 
5.fub  num.  1 S.uerfi tem  requincotiquod  ador.de  iu- 
ram.calumn.ad  idem  rcfponditGuid.Pap.  inconfil. 
3.  lex  fin.  num.  s-ucrfic.;.  ficquoque  docuit  Bartia 
d l.ult.num.6.  ubi  cztcri.  cui  accedit  laf.  in  $. omni- 
no. num. 9;.  Inftit.  de  adio-  ubi  dicit  id  efrebeneno* 
candum,&Grai.  in  ccMni.77.  de  fiprcrcnscaufa  .fub 
num.8.ucrnc.4-przfuppono.uolum.a.  relatus  i Gab. 
in  fuis  commun.conclufio.  iib.5.  rit.  de  acqoir.  pof. 
conclufio.^.num.i  7.ucrfj$.  limita,  quo  in  loco  Gra* 
rusait,mcciroiftudita debere inrelligi , cum  pntfii- 
maturpronegante , de  quodnonimuftcgrauaaeric 
ao  adorem  in  probatione;maximi  eu  ad  agcntCfrcgU' 
lariicrfpcdctonus  probadiiuicmioii£iu3,d.l.  ab  ea 

parte» 
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partCift  l.vcriusyff-deipbaHo.ft  prO  hac  fentCuami- 
hiraDScricinpc^ntia  vnQ  taotummodoallcgarc. 
RoUo.i  Va(.iO€6C88.fp  Dom.AntonipiOU.i  i>vcr. 
ivcru  in  cafu  pedenti . cum  ceteris  requen*  vfquc  ad 
Aaem  coal>q]u.4.quod  quidem  refponlum  nuncu* 
patim  Aiper  Iuk  fadi  fpeac  editum  Wavhiipfc  id  U- 
tilliine  tuetur;  diipontionem  nempe  diClXvLt.  locfi 
habere  non  p<^e  » vbicanque  reus  i quiaegauicre 
po(Tidcf  e nomine  proprio^  ied  alienoi  teaoCac  Tuam 
confdhonenn  negatioam»antequaro  lisconteActur» 
f dia^r onere  probationis  grauetur  » idque  *cqm' 
, piuni  Doriorum  catculo  admitti  teftatur.quosdi^. 
num.  11.  aut- hoc  idem  defendk  Nar.  inconfdio 
? 8 1 .circa  prxfentcm»  per  tor.volum.i.ac  Gabr-in  di- 
Aaconcloi-'  iubnum.  a?.  vetGc.icGttadoUaiiu.  ad 
quosmerciiciow 

' Qnsquidcfndedaratioampliatuc|mman])Vtha 
31  beat  locum  , etiam  t G reus  non  hicrit  mentitus  in 
polTelliionisrubftaiida*  Tcdinqualitate  poflelUonis, 
quia  fairuii)  diaittimlumidc  h^cafu,  vthabeat  lo« 
cu  d.l.vlt.dirpoGtio>aftocdeberin  Te  probandi  onus 
nflumere»  & illum  mcndaci^onuincerc  ,quicoruii' 
Au$  poflclTionenvquoquc  amittoe  debebit»  & ea  lu 
acorem  ttaiitfetrctur»vt  & in  fupcrkxi  cafu:ira  fen- 
fit  Bald.io  l.cogi>col.vltim.na.  1 2.'verT.vlterius  qus- 
ncur.  C dc  petitio,  haucd.  acGabr.  indica  conclur. 
rubnu.a/.verC8.Umita.arg.$.pea.mciillttd  quoque 
Auth.de  trien-dc  femif. 

Declaratur hzc  ampliatio.,  vttunedemum  vera 
liciquandoiplcadotprobaGctiUum  reum  non  pofli* 
dere  lilo  ticulorquoniam  H probaiTct  eum  i quo  reus 
titulum  dicit  rehabcre.eflcfuriolum»  vel  alioGmili 
modo  impeditum  » tunc  vtique deberet  puniri  reus 
21  in  translatione  poQeOionis:  fecus  fH  reus  conuinca* 
luc  demeodatio.eoquiaiprcmctreusnon  prohauit 
ttrulum  allegatum  »quiavt  patiloanre  diximus  7 ad 
hoc  vt  habeatlocum , dic^.  1.  vlt.  npn  ludicit  folum 
'mcndaciuniilai  requiritur  etiam >qu6d  a^or  dt  gra> 
tutos  onere  pK^ndidta  docecad  verbum  Bar-md. 
].vitim.col.a.nu.6.vcTCrcd  quzro.  if.derci  vcndi.cu* 
ios  verba  ctfc  bene  not^daad  declarationem,  d.  1. 
vlt-alVcucrtuit  laf.ind.S.omnium.napa.&rcq.vcC 
quidauremiireruus.lnGit.cit.de  adio. 

Cacteiu  quoad  ampiiaiioneiu»dcilliusdeclaratio* 
21  nem  aperti  c5crariam  f Icquutus  cG  fentenciam  Car 
«aGonatSardusinaddir.ad  Ur.indid.^.omnium.lic 
tcraG  inaddit.incip.tu  dicas  ideadia  indiGinde 
treriuseGcexiGimanSiquod  ob  mendacium  tituli n6 
pnniatur  quis  priuacione  poncGionis  i cx  rationibus 
ibidem  ab  eoaddudis*  C^itabis tamen  propter  aO' 
doritacem  Batt.  Bald.aclaCquxvtinhoccaru  |Gc 
in  exterisapud  me  fcmper  plurimum  valuit. 

Ampliatur  Gxundo  ead^rccudaadconcluGonS 
24declaratio,vc  locum  t dtp  vendicet,  etiam  G reus  in 
caGi  did.I.vltim.mcndMii  cduidus,cx  adoris  ^b.v 
tionibus,diccrcc>  Dominus  iudex,  nd  graucris  me  in 
translatione  poGcGionis^qa  hodie  cdGar, hodie  aga>- 
tur.de  Gatim  voloprobarcdcdominio  meanam,dc 
tunc  nonclfcc  audiendus;  immo  hoc  noobGatepro 
pta  mendacium  puniendu  rransferrerue  poGcflio  In 
aducrranum.*ira  tenet  Bart.in  did  i,  virim.col.  i.nu* 
9jpcri.ex  quo  noca.de  coi.  vliim-num.  i ^vcr^.cx  quo 
SMKacaiumt  quibus  in  locis  iGud  adm<^u  mirabile 
dici^acmcnci  tenendu  cx  co,  quod  licctiGud  Grce* 
medifi  adiptlcddx  poGeirionis,dc  ob  id  viderctorad* 
mittenda  exceptio  dominii  incontinenti  probada,li 
3 5cutreruetactio^i|spofleGbnis  adipiicSd9,1.3.§.ibi. 
iF.ad  cxhiboi.de  noc-in  clittcras  dc  rclUt.ipol.in  hoc 
tamen  n6tdniitratur»occci  obGct,huiuimodi  exee 
ptiodomtoiMdque  propter  mcndaciumudcm  edtir- 
mauirui  authenatem  poGeGbr » nu.4.  verGc.  modo» 
poG  gloff  ibi.  C.qhi  potio,  in  pigno.  habean.  9 itidS 
dide  cBc  notandam  Anton  a Buir.  mdido  c.pcnuL 


coIu.pcnuIt-num.i2.inGn.Gib  verfic.  quxroaltqurs* 
dc  iuram.calu.ibiquc  icGatur  Abb.colu.y-rubnu- 
* mero  1 S.verCnunquid  autem,  hoc  • communirer  K- 
ncri in did.l.vlc. iubiiingcns  , quod fifccus Geret, 
nunquam  puniretur  mendacium,  quibus  omnibus 
G:rubrcriplcrclar.indido$.omniuminu.90.vctlic. 
item  aduerre.  InGic-  tit.de  adio-Gabr.in  d-concluf. 
5.nu,i7.vcrr.i.  amplia. 

PoGcm  hoc  in  loco  eadem  d.l.  vlt.  dirpoGrionem 
26  iimitarc,vt  no  habeat  locum»quando|  negans  reuo 
caucntcdfcGloncm  ante  litem  contcGatam>vtrci)i« 
ccr  tunc  non  Gt  ab  eo  auterenda  poflcirio>&  in  aCto^ 
rem  transtcrenda,  vr  pluribus  auuoritatibus  demoo 
Grat  Gabr-indi^a  concluf.rubnu.i7.veff.z.liniita. 
ac  multis  rationibus  planum  factum,  Natt-  in  di^ 
coni,  j 8 i.pcr  tot-  volum.i.  ac  Rolan-  a Val.in  diilo 
conl.8S-a  nuni.i  i.  vlquc  ad  Gnem  confilir-volu.4.dc 
inlupcr  eandem  1.  vltim-  & proinde  noGramPccun* 
dam  ad  conctulioncm  declarationcmiCum  piuribus 
«alMsainpiiatiombus>&  limitationibus  cxomarc.  Ve 
runtamen  cum  illx  nihil  ad  prxfemem  probationis 
materiam  pertineant , .ea de induGria  prxrcrmittcre 
operx  pretium  eGcduxi,lcciorcm  ad  modo  relatos 
audoresrehrgans,  in  primisadlaland.li  .omnium  .i 
nu. 86. vlquc  ad  nu.  100.  dc  ibi  Aret.  nu.  8.  & 9.  InGic- 
tit.de  a^o.ad  Gabr-in  ditia  concluf.s.  per  tot.tit.de 
acq  poGUibr.^ . quibus ponlfi  mum  curx  Giic  hanc  d. 
l.vlc.matcriam  adamulVim  examinate  - 

ConcLP-sio  ofcc/f^. 

ARGVMENTVM. 

Probatio  p1enan6,an  fem  iplcna  requira- 
tur in  probanda  poirdlionc . 

1 *PoJrJto  Uttiorihui » t^JimipUnit  probationibus poHl% 

proiutri . 

iluod  eonjirmatur  latimfequent. 

Contrarium, ms»n.  10. 

CondUattones  plsures  traduntur. na.  1 1 ^1^. 

2 PoJieJ^opottJiperfamjm,  (y  vnuumti^sm probari,^ 

latius, nuM.n. 

j Pt^i^oria  eaufa  rtfpelluprobationii  dititurfimmaria^ 
4 Po^JjiQnss  eaufa  dicitur  nmdsca^  tj  leuts prasudicq  ,ttH 
Ji  cauja  principaiisfit  w.t  »774. 

'j  Judicium /ummarf»m,t)l/icunque  p.rrut  prfiudichtm  rr- 
parabili  sn  aUo  iudicio,  non  requirit  pUuam probatio- 
nem. ^ 

6 Qaufa , quanon pkntpraiudicant, plenam  probatiomur 
non  requirunt. 

8 ^robationtsprmiUgiatat%nlutiiurammtumfuppUtsu& 

admittuntur  in  eaujiifxmmaryt^  modici  praiudiei/. 

9 JuratmutumfuppUtwum  iniudscqspojiijjorqid^tur 

etiam  parte  nonpttmte . 

1 2 Caufa/ummariajqua probationes  requirant . 

I y CancelLsria  reg.de  iu.  quaf.uon  toU.  babent  locum  etUm 
in  po(ftfsione. 

14  Momentanea  poJif$io,quadieatttr. 

1 6 ^Probatio  plena^qua  dicatur,  & quando^  difiinguitur . 

17  Pojsefiio  an  requirat  plenam  » fxifemsplen^ probatio- 

nem in  iudicis  arbitrio  plurimsem  re  fidet . 

1 8 PqffiJJoria  eaufa  modici praiudisy , ita  demum  admittit 

Jtmiplenam  ,Ji  contra  diJiam probMionemmon  aeffint 
aliqua  indicia. 

1 9 7* ejiit  vnteus  ita  demum  probat  in  eaufa  po£t^oria,jiejb 

omni  exceptione  maior . 

20  Pojfifsio  pertefisi Jingulans  nouprobatur. 

Contrarium, numero  2,1.  ' 

. Coneiliatiojutmeroxi.txfeqiant, 


ixre- 


lofephi  Mafcardf 


■ Jti^Urli,  m,iijktiUo  prtAmtpoJ/iJJioxtm, 

iM.  & num.fijq. 

3S  Tijlii JtttgaUru  admittantur  ad  froiandum  aliquid 
in  gtntrt . 

%.6Ttpi  dtf!>ntvin,mt  vidySadiairfotimpon ptpdm, 
f rotant  popjpnm . 

Tn  nAa  PofTeTsionc  ge 

■j  in  prOUellJUd.  ncratimtleucs,5c  femi- 
plcnas  requiri  tantummodo  probationes  ndoulli  cx 
nobis  fenfere , ex  iftomm  fuere  numero  Rebuff.  in 
commentad  conQit-reg-Galli»  tom.  5.  cic.de  mater. 
poffel5.attic.7.glo.i.nu.i6.vcrf.decimaquinta , afle- 
rensinhoccaufam  poflcirorijapetitotioiudiciodif- 
fenc.quod  ineofemiplene  ,in  hoc  plcn?  defideran- 
tur ptobationcs.Alc.in  conf  !89.nu.  i.  ac  Bcllon.  in 
conf.5  S-nu.  6.  quosin  hancfentcniiam  adducit  Mc- 
noch.in  commen  jecupet.poflcf.teined.  i s-q.j  i.  nu. 
410.de  feq. ad  idem  ante  hos  refpondit  Alexin  conf. 
lot.fupet co.dubio.col.a.fub  nu.j.dc  fub nu. 7. vol. 
7-tc  in  l.vIt.col.s.num.iSA  ibi  Caftcol.  6.num.  14. 
in  fin.vcrf.itcm  in  poffcflbtioiftius  legis . C-  de  edic. 
diu.Adria.  toIlcn.Gozad.  etiam  in  conf. ;o.t.  facie, 
num.a.dc  t.loquentesinintetdiffoquomm  bonoiu, 
prout  facit  Bcro.  incoof  4J.  cum  nonnulli  dubita- 
iiones.num.46.ver.fupcreft  nunc  videndum  cu  plur. 

f fcavol.t.vbi  de  magis ‘communi  dicitxamqucla- 
tilfimd  ibidem  memrabimpugnationibusnonnul- 
locum . deCotn.  in  conf  t.  in  prilenti  ardua  conful- 
tatione.in  fi.volum.  1 .quem  refett , 6c  icquiiur.  idem 
Gozad.incoiif  ii.in  haccaufa.num.i  t.  verf  quibus 
tamen  non  obftantib.  dcgcnctatim  attetuit  ipfcmet 
Gozad.inconfioj.vidciur  i.liibnu.io.vcrfa.tefpo- 
dco  jtque  Patif  in  cof  io.aduetfus.nu.  ja.  vof  & q^a 
vol.a.Bcro.in  confp.vifo  proceITu.num.4.  & p.in  h. 
vol.a.Ruin.inconf5jinhoc  iudicio.col.f.num.10. 
vol.4.dc  in  c6f  loS.in  hac  litc.nu.  1 8. vol.  5.  confules 
in  polfelTotio  fctincndjE.Soc.fen.in  conf  187.10  con- 
ttoucrfia.col.d.fub  nu.  i s.vcrf  pofttemo  pixmi  Da  co 
fitmantur.vol.  r cui  accedit  Ctauet.in  conf  1 j 8. vilis 
aSis.nu.  I a.veif  dcmulto  magiscum  alijsad  id  cita- 
tisa  Rol.J  Val.in  conf  50.  in  hoc  ccmedio.num.p.dc 
fcq  vol.i.  dt  piomifcue  in  omnib.  alijs  remediis  pof- 
fcnociisadmittunr.Gcmin.in  conf  148.  fuperiDodu 
bio.col.  }.n.4.per  c.ex  infiouationc-dc  pcocur.  Caflr. 
inconf;.incaufaiqaz  vertimr  coram  domino  Vica 
riocol.j.lubnum.j  vetl.4ptincipalitcr.v0l.  a.idcm 
Alcx.inconf  117.  vifopioccOu  inter  magillrum  lo. 
ool.i  .nu.6.vol.2.incoll$  uvifo,&  dircudo  pcoccflu, 
col.znu.).infi-vol.i.&  m cof.  70.  magnificus  mil^s, 
coKvlt.nu.  1 ] .vol.6.prius  his.  Bar.jnl.x.$.n  veiopoft 
nu.  I .C.vbi  in  te  a^.excrc.ciebc.in  )■  i .nu.  10.  C.  quot, 
bon.ac  in  l.&.nu.2.ff.cod.  cui  Te  fublcriplit  Arct.in  §. 
quadrupli  coi. 1 1 .n. f 7.vcr.4-qd  Ht ncccflc dcduci.in- 
fti.tir.deact.  &lar.inl.admoncdi.col.S9  Tubn.iy;. 
vcrldubdicrmgBart.fF.dciutciu.&  inl.adiuoPio.^ 
fi  rupreb.n.4.in  ;.not.ff.dcrciud.  vt&  rtadiditBal. 
in  l.z.in  h.C.decdicdiu.Adr.col.adideconiuItusrC' 
fpondit  Dcc.in  conf.76.in  cauf  appcll.nu.  1.  in  confi. 
25  2. agitur  caula.nu.2.&  j.in  conf 667. in  cauf  mota. 
f)u.2.in  c.cu  caufcoi.a.nu.  17.  uerf  Sc  ideoin  cajpof* 
fcsTorii.dcprobat.inl.2.nu.2.vcrf.&  q»di^u  dfCde 
Carbo.cdic.5cind.Kv]r.coi.8.imni.28.Cdccdic.diu* 
Aiir  toINeuizin  conf  t4  0smcunu.  t2.de  in  cdfso. 
Bciicdi^uscsdhc.nu.i  t.^nch.inq.2S.nu.7.1o.Dilc 
^itin  trac.de  arte  teftan.tic.  1 i.de  acq.velrcpu.  hsere* 
d1.cautci.20.lub  n.7.vcrC^trrei  vtilecfl.Nat.inc6f 
j2i.incaufpaircis.nu.2.hb.i.R.ebuff.incommcn.ad 
concor.tub.deannabind.  aCTcueransin  caula  poflef' 
foti  i liitHccrc  Tcmipknas  probationes  • quando  altet 
Tion  mciiusprobatpcr  Bart.tnd.l.i.ff.quor.bonor.dc 

'2  fi  admitti  ptobationcmjpcriiimajvdpec  vau  rdle. 
czM^cho:4i.miiot2AcDcc.iadxofif^i.i]tua.  2» 


idem  Katt.  in  con^.47^  quxdim  nomine  Sllnla.  nt^ 

J i.volu.i.vbi  ait,<p  licct  t ca  polTcliorii  rcfpcAu  oidi* 
nis  in  procedendo  non  fir  fummaria^tamen  refpcfU» 
probationum  fummaria  dicitur^quia  Icuiorcsprobt 
tiones  fufficianr.pcr  Bart.fupra  allcgatum.idc  refp5> 
dit  Io.Bagt.Fcnet.in  conf  xao.mandatum  procu.nu* 
i6.verfnece(ldubicanduro.vol.i.  Gab.inluiscom* 
mun.concl.lib-  5.concl.c.nu.  1 26.  ucrf  tertio  amplia. 
tic.de  rcftit.fpol.Mciioch.in  commen.rcrinen.  po0*. 
remcd.vlt.q.8.num.34.1oquentesinremedioad  reci- 
nendam polTelfioncm»  quod  cx  iudicis  officio  pne- 
flarifolct . 

* IBiusconclunonis  noftrx  rationem cam*c6mu- 

4 niicr  afferunt  feribentes  * nempe  quod  t pofTcrsionis 
qusffto  dicatur  eOe  parua»dc  modica » etiam  fi  caufa 
principalis  lit  magna»  & agatur  deicuiprxiudicio» 
quod  clf  reparabilein  petitorio . 1. 1.  C.  ii  d momen, 
{^flcfs.fue  appel.de  l.momentancx.C.qui  legit*bab. 
perro.lfan.miudquib.iurib.addu^usitadcicrmina* 
uit  Barc.m  d.l.admond.col.S.nu.s  $ .veri',  aduerte  hic 
fic  etiam  decerminaucrc.Do.Rot.indccif  i . de  offic. 
Arch.in  anciquioc.idd  placuitSoc.  fen.  inconf  269« 
incaufa,quz  vcnirur.col.p.nu.ad.verfrccundoacci- 
pitur  damnum. vol. i.Iaf  in  d.l.admoiiendi . fub  cod* 
nu.27  3 .quod  appel  lat  didum  lingulare , cui  nemmt 
contradicit:  rubmngensiiludexpfcfs^fcquiAnto.  i 
Butr.m  c.vir.cofS.dciurciu.Dcc.  in  c.  dcappcllacio- 
nib.in  li.de  appellac.de  in  fupraciratis  locis » dc  pr^ec 
eosloco$.idcm  dixit  inconf  28.ptotenui.col.  2.  nu. 
1. circa  h.Gram.ctiain  in  conf  1 30.  nuper  requideus. 
im.7.cadcm  quoque  conci ufioconhcmatur ex  eo.^ 
ilamitBait.in  l.i.^.quod  li  fitaliqua.ff.  dcpneto.ffi* 
pul.de  in  l.n  quis  a liberis. fi  quis  i libcns.il  quod  fi 
fu  aliqua.ffidepicto.ftipu.de  in  l.fi  quis  i l]beris.$.  fl 
qms cx  his.ffi  dc  liber,  agno,  vbi  id  pro  fingulari pro« 

5 nuaciaco  coOituic , quod  vbicunq.  t ludicium  lum- 
niarium  parat  pr^iudiciu  reparabile  inalioiudiao^ 
ibi  nonrequiramrplcna  probatio.pcr  finlcg.  Aqui* 
lia»ndelcium.ffi.adlcc:.Aquil.dcl.3.§.caafttdcCar* 
bo.ediift.hmc  etiam  diccbat.idem  Bart.inl.fi  conft2 
tc.col.?.nuni.9.vcrf  quadam  funecaufc.ffi  fol.  matr. 

6 qur^  t m cauOsiquc  non  plene  prziudicanr»  non  re- 
quiritur plena  probatio,  quem  (equitur  Crau.  in  cdf 
182. nu.  I s .ueif  dc  eft  generaliter  verum»  dc  quod  cau 
fa  poffiedoria  lic  fummaria » dc  modici  prCiudicii.idS 
lare  conftrmauicCcauct.  in  cooiil  x^s.efficadora. 
num.x.dcfeq. 

£x  hac  condunoneconfequiror»  quod  in  his  pof* 

7 fcObrijsiudiciisprobatJopertfamam*vclpcrunum 
tcfte  habeat  ui  m plene  probationis  ,*  memoria  di- 
enum  cenfuit  Matrhcl.io  ftng.x.incip.nora»  quod  in 
nidici  is  poffielTorjs.cpicm  fcquuntuc  laf  in  d.l.  admo* 
nendi.nu.  1 87>ucrf.eod.  modoin  iudiciis  pofficlTorils, 
et  fub  d.nu.27;.Dcc.in  d.c.cQ  caufam.nu.  17-  dc  pro- 
bario.quostcferi.et  fequirur  mihi  nunquam  fatis  laa 
datus  D.Claud.Bertazol. inter  ciutlia  confiliacIariP 
Bmi  patris  Bartholom9iconf  123.cuinrcmedio.nu, 
^S.fub  ucr.lcd  tenio.uol.  1 .idd  dixit  Dcc.in  d.  cdf  76. 
fubnu.i.ind.conf  2 72.ind.c6(.6d3.nu.2.ind.l.  i.mi. 
a.C.de  Carb.cdjc.ee  in  d.l.u!t.n.28.C.dcedi.diu.Adr. 
tollcn.Marfinl.de  minorc.§.piur.  quoq;nu.6.ucrf. 
addo  cgo.ffidcquxlf.  hanedtpartem  tenere  aflerens 
Abb.in  c.i.dc  p0ftul.pr9la.ct  Car.in  c.i.col*).ad  idS 
refpondit  Rui. in  d.i.onfiod.nti.  18.U0I.5.  Calceo,  ia 
conf  ioo.quodQeniaceondenandus.col.pcn.nu.  x4> 
Orarinconf42.1icctprimo.nu.6uol.2.Goza.inc6C 
pp.in  hac  caufa  pofle(rotia.nu.2.ucr.przterci.  ubi  ait 
inhuiuCniodi  iudicijs  poOcfBoncm  probari  perunu 
tcftcm  cum  fama»ut  etiam  de  fama  cdfuluit  in  reme 
dio  recuperanda*.  Anch.in  conf42.cir.  rccupciandat 
nu.j.cui  accedit  Feli.inc.venicns>il  primo,  coi. 8>nu. 
18. circa  fiucrffcias  ctiam.de  teftib.  eiibid.Dcc.  nu. 
4jac.BcrawcoQftI.6i.iu  prxlcnci  caufa  .jwmc  24, 

vol-j. 


t)e  j5ifobatiohlt): 

8 yolum.?.vbiait>qu6dcumtiftndiudiciatn fitfutn* 
marium, & caufa  fitparui  prafhidicii,admitrumurin 
«o  probationes  priuticgiatx  & (iciuramStumindc 

■*  furnum  femiplcnx  probationis, 5f  hanc  cflc  * com- 
munem opinionS  afTeucrat  hoc  idem  cOhrmat  in  cd 
f1l.64.cum  in  paucis.nu.2.d.voln.;.idem  Dec.in  c 1 . 
nu,4i.vcrncul.6.  cafus.de  appci.latio.ac  refert  Rol.l 
Val.indconfj.5o.nu.io.vola.2.&  Per.  Ducn.inrcg. 
299  in  m:famain  10.  limita. idc  voluit  quo  ad  vni- 
aim  fcftem>Franc.Cur.in  tradi,  deteftib.  c6d  do.in- 
cip.didla  tcftiumaiu.  1 1 j .Gram.in  c6fi.77.9tcmi  nu- 
minis-nu.i  o.vbi  mter  alios  allegat  Fcli.in  c.cu  opor 
Tcar.in  fi.de  accufa.  ac  Grat.  inconfi.  i ip-  thema  ad 
bic.jnu.S  vol.2.&  Ruin.in  conf.32.vifoproeclTu.fub 
nu.*7.vol.4.hanc  eandem  priorem  illationem  com- 

* probat,&  * communem  dicit  Franc.Viui.in  Tuis  c6- 
mun.opiniodn  verf  tefiis  vnicus.  verf.in  ore  duoru» 
vel  trium  Gab.ind.conclu.6.nu.  iZ4.vcrfi.i.amplia 
hanc  vltimamopinionem.HincetiS  fit, quod  ob  cS- 
dem  rationem  in  ijfdcm  iudicijs,  qus  ad  poflcilionfi 

y pcrtincriV.dcfcrcndii  fitt  iuramentuminfupplcmE- 
tu  fcmiplen.T  probationis:  fictcfpOfum  cftab  Alcjt. 
2nconfi.9i.incaufa)6cliteinterIacobum,&  Bartlio- 
lomarum.no. 2. vcrfic.plus  dico.volu.5.  & in  d.confi. 
I o ?;nu  .8.  vol.y.qucm  (equitur  Soc  fcn.in  l.rcm  ,qux 
nol3is.in.7.quzfi.princ.nu.i6.in  fin.ff.dcacq.pof.cui 
'adh^rct  ide  egregius  D.  Claud.  Bertaz.  in  confi.)  23 . 
num.29.  verfic.  & omni  incafu,  vbi  alicrit  hanc  cilc 

• * omnium  receptj  fententia,  & i bidjpl  ures  concor- 
des adducit.fic  ctia  fenfit  Deci,  in  d.  confi.  ?^z.nu.3. 
in  confi.  i J J.in  rt.Gab.in  d.titu.  de  reditu.  fpol.cOcl. 
5.nu.p/.vcr(i.  1 1.  conclu.eft,  & ibid.fub  nu.123.vcrC 
contrarium. tenet  Dee.  adeo  , vt  etiam  iudex  pofiic 
parte  non  pctcnrefubminidr.areiuramentumin  de- 
fcdlum  probationis,cx eo,  quod  in  pnn.caufx  petijr, 
fibi  ius,&  iuflitiam  niinifirari,vtcgrcgiedctctminac 
Abb.inc.vit.inii.dciureiu.comptobauerc  Alex,  in 
d.conf.yx.nu.2.Dec.in  d.coCzt  :.nu.;.  Mac  f.in  fing. 
'62C^Goza.inconf.94.nu.34.Grat.ind.conr.42.nu.8, 
Rcu.fVal.ind.conf.50.  nu.  io.vol.2. 

10  Vcrumtamcnthac  eandem  coclulioncm  nodra 
plurimum  labcfadlare,&  fubuerrere  vidctnriliud.nl 
magni  momenti  aliquddo  ccnfaurc6tcntiopon'eC 
fionis,cum  quandoque  ad  fc  proprietatem  trahat, ve 
habem*  inc.fi  a fcdc.doprcbe.in  6.vbi  fi  ooappareat 
cui  prius facla  fit  collatio,  melior cdconditiopolli' 
dcntis.tum  ctia.  quia  difficilis  efi  probatiodominij, 
icde  Barc.in  d.l.rem,qux  nobis.(r.dcacq.pof.6cidco 
vbi  agitur  de  probado  dominio,  ille  obtinet  in  pari 
prx$uptionc,qui  polTidctiVt  pulchre  per  Bald.io  l.cu 
rcs.C.dc  probatio.atque  ex  eo  quod  magnum  cfi  c5- 
luodum  poflclTionis,cG  in  ea  admittSda  cofidatma 
j^nuin  prxiudicium,S.c6modum. Inftit.ritu.de  inter- 
difl.&  dixit  Bal.in.l.  cdfcntaneum.col.6.C.  quomo. 
& quan.iudcxiidcirco  ob  rd  ing6s  cft  quaeftiopoflef- 
fionisivt  inquit  Impc.in  S.rctinSdc.lndir.rit.de  inter 
di^.  vt  etia  rcfpondit  Bella,  in  confi zp.in  fi.&  profe- 
Ctb  nifi  polTit  fcqui  ex  pofleffione  magnu  commodu 
patui  mometifui(Tetc6Hlium.l.is,qui.ft'.derei  Vend, 
vbi  dicitur,  q?  qui  potcftvti  poiTcflbrio,  ndconfiuac 
adpctitonuin.  na  poflcflbr  transfert  onus  probandi 
inaflotcd.a^or,  quod  afleuerar.  C.deproba.&  pro- 
bationuiri  aliquado  magna  cft  difficultas , quia  fepe 
cucnit.quod  non  deficit  ius  , fcd  probatio,  duo  fune 
Titii. ff  de  tcftamcn.rutc.  ad  idem  decifum  fiiit  i C6 
cilio  Ncapolitanb,n6fufticcrc  probationg  fcmiplc- 
nam  per  vnum  tcftcin,pra*lcrtim  quado  agiturpoflef 
fori  o recuperanda-,  vt  refert  Affiicl.in  dccif.  j64.fuit 
dcctfum.nu.f.vcrfic.itcm  iicet.eiufilein  fuit  fcntetic 
Kipaiind. l.ficdtcfiantc.nu.  17.  verf.  5.  aducrtc.fT.fol. 
matr.  per  ea  quae  ipfcinet  rcripfit  in  c.  laepc.  col.z.de 
8cfiitur.fp^.atquccx  co,qi  ceflcs  lingulares  in  iudi- 
ciopollciibnonO  ptobam.ca.  liccc  caufam.  dc^ba- 
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rio.&  c5fuluirAbb.inc6fi42.ex  multis, fib.i.6ciflu4 
fc  credere  verius  iplcineraflcucrauitRipa  inl.intcc 
dido.nu.9.in  fin.lF.  quor.bonor.  lafictiam  in  coi'8t. 
colu.vlt.fub  nu.5.  voium.j.quoinlocoaflcrir.cau- 
fam  pofrcflbrij.poflTc  dici  magnam  fccudum  qualita 
tem  pcrfbnarum,  vt  fi  agatur  contra  vniuerfitatS  ad 
onera. ab  hac  etiam  opinione  ftat  Dee.  inc.cdoccri. 
coi.  j.nu.  3 1 .vcrf.fcd  tamS  ifia  c5cluf.de  relcrip.&  ia 
c.caiifain,  quf  colu  2.  fub  nu.24.  verf.  fcd  tamen  ad- 
uertendficft.deiud.  vbi  nonnullisalijsbonfirmat  id» 
& contrarijs  rationibus  rcfjxmdct.piuribus  vero  hac 
candg  corroborat  Cur.fen.ind.l.admoncdi.nu.  313- 
verf  mihi  femperdum  calusoccurtit.fubiungensibi 
dem. in  fi.lc  in  hoc  veritatem  dixifle. hanc  candfi  sc- 
tentiaapcrtiftimc  tuetur  Alcx.in  confi  i^p.citca  pri- 
mum dubium. col.vlt.fub  nu.  I4.vcrfifi  autcm.vof.6. 
& in  conf.vifia  copia  fcrip(urx.nu.3.volum.7.quibus 
in  locis  manifefte  rcfpondit,  q»  quamuis  fimusin  in- 
dicio poflefTorio, non  fuificiat  tamen  Icmiplcna  pro- 

**  batio,ficcundum  opinionem, qua  magis  **  cornum-, 
ne  dicit, vt  nor.glo.in  1.  i.in  verfi  filiu.  C.quor.bono» , 
Stibicam  ficquunrurIacob.But.Ang.&  i'al.q>  Alex, 
didum  magnu  appella.  Zuccar.in  d.l.vlr.nu.  loo.Sc 
fiipra,&  nu.3  i8.vcrf.qiiib.addc.vbi  adducit  in  vtT.i- 
quepartgad  hanc  dubitationem  audorcs.ibiq;  reli- 
quit cogitadum.qua:  fit  venor  pars,  quem  eti.i  Alex. 
rcfcrt»&  fcquimr  Vanr.  in  trada.  de  nullita.lcntcnr. 
c.x  dcfcfl.proccfr.nu.3  S.vctfiidco  in  quocunque  iudi 
cio.cundg  ad  id  citat  Gabr.in  d.concl.5  .nu.  1 z6. verf. 
cotrarium.quod  po(fcfrorium,&  ante  hos  omnes  ita. 
docuit  Barr-incxtraua.ad  reprimendum, in  vcrfiruiu 
niaric.col.2.nu.i2.vcrf.  5c  idem  dico.vbi  gcncratiin 
loquif  in  omnlb.iudiciis  poflcironis,  cui  accedit  An 
charan.in  clcmcn.  fepi. col.7.vcrf.fi  vero, Se  ibidem 
Georg  Nat.iti  §.quex)mnia.co|.  t4.de  vctboru  fignif. 
quC  rcfcrcdo  (equitur  cius  nepos  Marcus  Antonius, 
N.it.inconf.63o.vifothcinatc.nu.5.cum  plur.fcquc. 
vctficirca  fecundum, voiu. 3.  vbi  late  mordicus  hanc 
pofteriorem  opinion€  fcquitur.  prafcrrtm  in  poticlA 
Ibriorccupcrada:,  Se  quod  m pofTciroriis  iudicijs  ple- 
na requiratur  probatio,  fidem  faciunt  illa  Scucri , Sq 
Anc.vcrba.fi  probauais, polita  in d.l.  i.C.quor.bon. 
qux  plena  exiguu  t probationem,  tefte  Fci.m  rubr.de 
probatio.coI.2.nuni.3.verl.fcdaducrtc.vbi  mult.aad 
id  adducit,  Scita  in  hypoihcfi  noftra  dixit  Ripa  in  d. 
I.interdiflo>nu.9.  ff.  quoruni  legato,  bamq  fibi  ina- 
gisplaccrc,liccrin  contrarium  Iit  communisopinio 
Hicron.Gig.in  addit.ad  Dec.in  d.c.  1.  in  lir.  G.  fupee 
vcrfifccudum  Petrum.dcappclla.  ita  etiam  dcterniii 
nauit  Abb.inc.confultatiombus.col.vir.  nu.  9.  verfi 
ideo  extra  ^.dcotfic.Sc  potcft.iudi.  delcg.quod  cau- 
fa  ponefibria  non  cft  parui  pr(iudicij,&  quod  in  om- 
ni interdico  polTclkirio requiritur  iuris  ordo, Se  pro- 
inde vult, quod  fianrplcnc  probationes, Se  ita  femari 
in  praclica , quod  requiratur  plena  probatio , Se  non 
fu.fficiatfemipicna  , quod  reprobatio  tcftiutn  in  di-' 
flis.  fl(  plbnis  lir  permiffa.  Se  quod  admittatur  appel- 
latio ndtetardara  exccutionc.iate  cocludir  Cagnol* 
in  I.in  pari  fub  nu.^cum  piur.feq.  ft.dcrcg.iur.hanc 

* que  effe*  communem  opinione  inquit  Aynion.  Pu- 
blitius  Fedcmonranusin  comen.  in  cofuctu.  Arucr- 
nix.tir.S.art.  3 .liib  nu.  5 . verf.  occurrit  in  materia. vbi 
copiofc  hunc  nodum  examinat,  alsecpns  (ic  fibioc- 
curifsc  in  fafli  c5tingcntia,occafiOnc  cafiri  Fargiarui 
prope  Icbcnnas,dum  Sabaudix,  cii  liluftriftimo  Sa- 
baudix  DuCcCarolo  fccudopr^fiderct.iftisacccduc 
Plot.inl.fi  quando,nu.ii5.C.  vndcvi.vbiquamplu- 
rcsconcordcs  congerir.idcm  facit  Rola.  a Val.  in  d. 
conr.50.  nu.19.  vcrfinccobftat  probatum  fuifsc.vol. 

* * 2. vbi  * communem , imo  magis  * communem  ap- 
pcllathanc  pofteriorem opinionS aePetr. Beniren. 
in  dccir.6z.dubitatG  fuit  nu.  10. verfi  contraria  parte, 
idem  decidit  OAauia.Cachct.in  dccifi  Pedemb.  99. 

Rciicrcu- 
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RcuSe  ndus  Reft  ot.nUttfIt  i.  vcrf.  accedat,  ac  loan. 

Crot.in  tvaft.de  tcftib.par.<5.num.ij.vcrf.fcxfofalllc 
& ibid.Pet.Moncad.in  addit.ad  cudem , & Hicrony. 
Gabr.in  conf.  3 1 .in  fpecic  propofita.num.  6.  vbi  plu- 
rcsconcordcs  refert, & ait  hac  opinionem  videri  fre- 
quentius cfl*c  appvobatamrpoftrcoio  loco,in  iftomm 
omnium  fententiara  manibus, ac  pcdib.iuit  Mcnoc. 
loquens  de  remedio  recupetandx,in  d.rcmcd.  1 5 . ea- 
dem quxft.j2.nu.41  J.eo,  quod  huic  cotraria  opinio 
/bpra  relata  non cdciudat  inpoflcflbrio  lumraarifll- 
ino,&  idem  dixit  i n remedio  poflclTorio , ex  d.  I.  vlt. 
C.dccdift.diu.Adr.tollen.incomincnt.adipifcg.  rc- 

• mcd.4.q.79.nu.678.vbi*communcm  hanc,&  verio^ 
^ rem  dixit, & hanc  eandem  opinionem  fcquitur  in  rc- 

rn^io quorum  bonorum  ,incomincnt.  adipif.poff. 
remed.2.quxft.26,num.96.oouiffimi etiam  huiepo- 
fteriori  fc  fubfcripfit  Icntcmix  loquens  in  remed.  ea. 
integtanda.  3 .q.  i.Io.Bapt.Ponta.in  traft.de  fpol.lib. 
a.c.i4.nu  ps.vcrf.  plures  Dofto.funtvbi  determinat 
in  eo  rpolijrcmcdiofolamfainain  non  probare,  Se 
ibi  refert  Satzcn .afferentem  in  reg.de  infir.quxft.36. 
id  feruari  per  Dominos  Rotx , & id  effc  notilliinum. 
idemque  Puteum  ciiauradenitm  ira  fuiffcdccifum, 
i d.Dcccmb.  1 54i.in  caula  Placen.in  dccif.  i.  de  refti. 
fpol. vbi  dicit  Ancharani  confiliuin42.  lupra  etiam 
d nobis  allegatum, effc  nimis  durum,  prout  itidc  vni* 
cotefti  in  eodem  rccupcrandxpoflclljonisrcmcdio 
non  efte  plenam  fidem  adhibcdani , auftoreft  idem 
Ponta.in  d.c.i4.nu.ioo.vcrf.quamquam  vnicotcfti. 
referens  lo.Paii.dccif  105.  attcftantem,  contrarium 
paffim  (cruari  in  Rora,fubdens,Bart.fuperius  in  huic 
contraria  opiniooe  relatum  ■*  communiter  effc  rcic- 
ftum.qnod  nonnullis  ibidem  corroborat . 

Diffici  I is  admodum, & ardua  eft  hxc  quxftio,cam  • 
qucdilHciliorcm  reduntquatuorex  difftmilcs inter 
fc  luperhoc  opiniones  a Sebaft.  Sapiarelatxin  l.de 
xraic.nu.y.vcrf  fcd  contra  iftud  moneo  difticultatc . 
ft.de  minor.&  obid  llimmc^  pcricuiofum  eft  in  tanta 
prudentutn  diffcntionc  certi  aliquid  inmediumaf* 
II  ferre.  Att.uncn  j ex  plurimorum  fententia  videntur 
hx  lites  hunc  in  modum  poffe  tolli . Kam  quxdicft 
caufa  poffefforij.qux  eft  modici  momenti , quxfacl- 
icpotcft  reparari  in  pctitoriofti^c  dicitur  caufa  vilis, 
& modici  prxiudici; , & in  illa  iuificaent  femiplcnx 
piob.uionc$)Vt  in  poffefftone  Carboniana,&  interdi 
ftoquomm  bonoiumifccudum  Bart.in  I.  j.  §.  cauf;. 
^ ft.de Ca(bo.cdift.5c  in  l.i.col.vlt.C.quor.bono.acin 
poflcflione,qux  dat  ventris  noic,l.i  .S.fi  ca.vbi  Bart. 
ifide  vct.infpici.arg.l.j.S.fcicndfi.vbi  gl-  ff.adcxhib. 
alta  vcrocftcipoffcObrii , qux  parat  plenum  piudi- 
ciO,quc  no  eft  reparabi  lis  per  pcritoriu,quia  eft  diffi- 
cilis probationis, vel  impoffibilis,  & ifta  df  caufa  ma 
gna  & magni  prxiudicii,&  in  hac  requiritur  ordo  ia» 
ris,6c  plena  probatiori  itaintclligendaeftpofterior 
opinio;i]u?£onciliarioconfirmatur,ex  co,q>  egregie 
docuit  Bar.in  1.1. S.vlr.col.i.nu.i. vcr.tudic.ff.de  prx 
■J  2 tor.ftipul.vbi  ponirrcgulam  hancgcncrale:  nifqua- 
doq;  aliqua  caufa  eft  lummaria  > vt  quia  lex  mandet 
procedi  in  ea  fummatimii  tunc  aut  parat  plcnu  prx 
iu<licifi,Sc  hoc  in  cafu  requiruntur  plen*  ^balioncs, 
i ,'uinmana  rcinaaer,quoadro!cnitatcs,quia  dator 

* brcuiorcsdilationcs,vt& tradunt*omncsinl.iudi- 
' CCS  C dc  lud.  fi  vero  no  paret  plcnu  prxmdicium , & 

tunc  rcquirumurplcnx  ^obationc$,i  remanet  fum 
maria,quoad  ordine  proccdcndi,i,pbationcs.QuO‘ 
circa, quando  Abb.io  d.c.confultationib.dixlt,quod 
■ in  polieflbri js  requintur  ordo  iuris , poteft  intdligi , 
vbicrt  tale  poffcfforium,in  quo  lententia  parat  ple- 
num prxiudiaum,&  ponit  ius  finale  in  caula . fic  ad 
concordu  fcribCrcsrcuocauit  Robcr.Maran.  in  pta- 
Jci  ciii)li.par.4,dift  inft.p.  fub  num.  43.  verf.  in  jfta  va- 
tictate  puto.vbi  plenius  eandem  confirmat.nu.44.6c 


tradidit  Ludou.Gblhe/;  ineommMt.lid  r«g.cafltrd.^ 
ad reg.de non  tolicn.iur. qucfi.q.  s. quoin loco con-  * 
eludit  illam  regulam  cancellarix  de  non  todedo  iu-* 

1 3 re  quxfito  vcndicaretfibi  locum  in  poffcffionc.quia* 

, id, quod  dicimr,  quod  poffcffiocft modici  prxiudicji  ’’ 

^ccditin  momentanca,6c  inftHimentali,fcais  vero 
in  poffdfionc  plena  fuccdTma,&  cfifcftualirquontio* 
do  huiufmodi  poffeffioeft  maximi  momehri , & illS 
perdere  eft  damnum  Icntire.Eandfi  corroborat, quod  ^ 
i Capi,  dccifum  fuit  in  decif.  ss.incaufa  magnifici 
Pauli  Brancatij.tuncncmpc  poffefforium  clTcniodi- 
ciprxiudicij,quandocft  pir?.'paratoriura  adiudiciunt  ^ 
poffefforium  ordinarium,vt  cum  agitur,  quis  debeae  * 
poffidcrc  pendente  lite:  fecus  quando  traftat  d<^pol^  ^ 
fefforio  ordinario,  quod  qui  dem  eft  maximi  mqraS-/'*' 
ti.cum  Maran.ctiam  IcnfitPetr.Bcnint.ind.dcci.  62.'-» 
nu.  1 2.&  fcq.verf  m qu.i  varietate,  abunde  Cag.  in  d. 
l.in  pari.nu.6  ^ieq.Vcrf.tandcin,vtfcme?  finiam . ff-  ’ ^ 
de  reg.iur.  & Gabi.  Sara y-  in  additio,  ad  .Mathcfil.it^, 
d.ling^z.ac  lo.Bapr.Plot.in  traft.de in lirturan.  §. 
nu.4j.vfque ad  1m.46.qui tamen, vt Cagn. & Plot.ac 
Saiay.in  eo  erra  fle  videntur,  quodintcllc.xcrint  mo- 

14  mcntancam  effc  illam  poffeflionem  t tantum , quaat 
fmnraariffima  dicitur,  vt  pluribus  cos  impugnat  C6-' 
tar.in  comment.ini.  vnic.  nu.  ij.6clcq.inprimara-f 
tioncdccidcn.Cfi  dcmomcn.poffef.fucr.appcl.  pro^ 
hac  etiam  diftinftionc.rcfpoditGrat.ind.conf.i  loJ^ 
IUM  3.vol.2.vbi  etiam  dicit, quod quxftiopoffcffio-. 
nis  dicimr  paqui  ptxiudicij,  quando  ordinatur  ad^^. 
titorium, pleni  autem, cum  limplicitcrintcntatur , 6c 
non  dirigatur  ad  petitoriumtoam  tunc  vitra  inomC- 
tum  duratura  eft,  & excedit  namtapoffcffionismo-^ 
nienrancx  , cum  pofllt  tunc  appellari,  & per  cotffc-' 
quens  plena  probatio  requiritur,  pcrlaf  quem  dicit^ 
cafidem  fere  in  terminis  facere’ diftinftioncm  , in  1. 
naturalitcr.S.nihil  comniunc.col.pcn.ff.dcacq  poC' 
Gratum  fequitut  Franc.Viui.in  d.  verf.  inore  duoni» 
vcltrium.antc  fi.politofnbvcrftcftisvnicus.in  cif- 
dem  communib.  opinionib.  vbi  alios  confentientes 
refert  ad  idem  pcrrinct,qu6d  Icripfit  Bart.in  (U.  1.  §.  ' 
quod  fifitaliqua.ff.de prxto.ftipula.& in d.i.fiquisdi  t 
libcris.^.fiquiscx  his.ff.de  libe.agnofc.qubd  quoties 
iudicium  fummatium  paritprxiudicium  irreparabi- 
le in  alio  iudicio  , ibi  requiratur  plena  probatio,  cui 
adhxrct  Fcl.in  c.cum  fupcr-col.y.fub  nu.  i6.vcr.  facie 

. no.d;Bart.dc  fenr.  & re  iudic. idem  voluit  Ahb.  in  c.^ 
i.nu:i9.vcrf.addchic  duas  regulas,  dciibel.  oblatio» 
vt  plura  alia  in  hanc  adducit  fementiam.  Comar,  in 
d.l.vnic.in  prima  ratiadccidcn.nu.  t8, cum  plur.fcq, 

Cii  de  momcn.poff.fiic.appella.ac  And.Gail.pradh  ; 

* obfcrua.lib.i.oblcru.7.pcrtot.vbidcroagis^comratt 
ni  lententia tcftamt.  ' 

15  , Aliam  vero  in  hac  f fcribcntiamiioiileaipugt^/ 
conatus  eft  afferre  conciliationem  Beto.in  d.c5L43- 

i6nu.s3.volum.  j.  inquiticnimqnbd  plena  fprobauo 
dupliciter fumimr  , vtcolligitutcx  verbisBart.ind. 
extrauag.ad  reprimendum,  in  ver.  fummariein  1.  de 
minorc.S.totmcnta.col.vlt.ff.  ck  quxftio.nccnonin  ' 

l.i. in  fi.ff.de  prxto.ftipula.&  ini.  vlt.ff.de  quxft.qu?- 
dam  penitus  plena,  qux  fit  per  inftrumenta  publica, 
vel  per  laftcs  plures  idoneos , & fic  per  plures  ciufdd 
generis,  vt  habetur  extra,&  C.dc,f>t(Aa.  & cap.fotu^,^  j 
dcvctb.lign.5c  hxc  in  iudicijsplcnarijsj&ordinarijs  [ 

requiritur, non  autem  in  rummariis,&  merispoffeffo*  | 

rijs.quxda eft pl^^na probatio  limpiicitcr,quxfitcx 
diualis  fcmiplcnis  ,pbarionib.diucrfi  generis  fimul  j 
iufti.s,vt  ex  vno  tcftc,3c  fama  publica.vcl  ex  vno  te-  j 
ftc,&  aliis  indicijsjdc  prxfumptionibus  iuris,vcl  iiW'  I 

mcnto,lcucx  libro  rationumi6(.nmilibus  ad  tradita  { 

per  6ar.6comncs.in  l.admonendi.ff.dc  iurciu.  & pet 
fctib.ind.rub.cxtra;5c  C.dcprobatio.&hcc  plena  ,p 
batio  fuftlcit  in  meris polscisorijs,  vt  dixae  Barto.ac 
alij  (adihi.C.quo.boao.Sc  in  locis  fup.in  priori  opv;  1 

i 
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De  probationib.' , 

fiume  relatis : & hoc  mododetlnrcUtgi  illud , quod 
voluit  Bat.in  d.ver(!rumman^ , cuius  authoritati  fc* 
te  omnes  poAcriocem  rcquentcsTcntentiamiinniru* 
tur,quxdam  cft  probatio  leuis,dc  dcbilis^qu^  dicitur 
femiplcna,  vei  quz  cA  fada  Toluni  per  vnicum  rcAe» 
vel  per  folum  iuramentum , vcl  per  Hnipliccra  fami 
publicamiVt  ait  fiai.  didis  in  locis  iu  d.l.  i dn  d.veril. 
lummarte  in  d.iT.totmcnta.iQ  d.i.vit.dc  io  didis  rub. 
de  probatio.5c  hzc  nocll  liifficicnsiu  mcris>  6c  i'um« 
mariispoQciToriu/cd  in  ibmmariinmiSfdc  in  haedi- 
ftindionc  relidet  ipfc  Bero.  vbi  lupta  , rubiuogcos 
hoc  modo  po0e  didaBar.dc  aliorum  conciliari. 

Vcruntamenfupaioraomnia  quoad  hanccoo* 
tToueiGam  intelligcnda  elTc  ego rcor»vt  circa  totam 
xrhanccontrouetCam  plurimum  tmdicisatbitrioGc 
tribuendum  > quiproprziudiajratarcqui/ctetiam 
probationem  ad  eandem  ratam^  ita  quidcnj>vt  in- 
tegra probatio  necc0aria  iit  * vbi  tradatur  de  pleno 
pniuoicio,  femiplcna  vero»  vbide  minori  prxiudi-’ 
cio.  ptuptcici  mirandum  noocB»  lialiquando  Do- 
mini  Kot.  tenuerint  poilciGone  probari  vnico  eeftc 
«le  viTu)  qua  iido  agitur  iudicio  rctincdz  poficlTionis » 
cum  ex  mi  uatura.ordinctui  ad  mdicium  petitoriQ , 
di-rctincndz.InftiLti(.deiotcrdid.6c  tradidit  Viui. 
jn  d.verf  in  utc  duorum»&noslupra  probauimus,& 
^l'c  vidiOctedatutConeard.  indJ.vnij1u.a7.vcrG. 
Tndcnimitumaliquaiido  vero  i/dem  Pattes renue- 
tunt » qood  non  detur  didovnius  tcGis  dicentis  fc 
poGidere  nbmincaltcriusi  vtafleruit  Achil.indccif* 
J67.V  t rcfai  i Jctti.Conrard.vbi  lupra,  aut  etiam  ali- 
quando per  tcncsdeandim»&  coidem  K.otx  Domi- 
Aostcfcrtf&rrquiiut  Berain  confli,  in  6.vo!.)- 

H$c  primo  dedar^tda  (unt,5c  inlcJ(igenda>vt  tuc 
demum  Gtlo^slemiplenxpfubarioai  > vbitrada- 
s8  lur  de  minori}prziudicio»vt  diccbamus.dumroodo 
aducifusdidam  probaiioncm  non adGnt  aliqua  in- 
dicia,aurhorc  Bal.in  l.quiaccufarocOl.  vlt.rubnu.4. 
verfic. vltim.no.  C.  dccden.adidcm  dedium  fuirab 
AiBifl.in  d.dccifd;64.nu.4-&fcq.  vt  edam  ccipondic 
Crat.in  conf4o.num.Z9.vo(oin.t.Plot.ctiani  ind.S. 
3.nu.4;.qi!;busadhzcC(  Viui.io  d.verf.  iqorcduorn. 

, verficdcd  limitatur iGacbmmunjs,acCocuatd.ind. 
l.vnLnu.19. 

1 Scaindo  loco  intclligidcben  t > dummodo  vnicus 
cedis, q fabit  femiplenam  piobationcm,  dc  quo  pau- 
tp^lo  ante  dicebamus  Gttomni  exceptione  maior>vr  in 
hac  hypothcG  nodra  determinauit  Zucc.in  d.  1.  vir. 
nu.toi.vcrf.aducrtatisadvnum.Cdccdic.diui  Adr. 
toti,  a quo  quidemdido  plurimum  honoris  repor- 
taife  ibidem  a flcrit-qucm  referunt,  ac  fcqufihir  Rol- 
a Valind.conf.so.lubnu.i6.vcrfviicrius,&rcqucn. 
voi.i  Hicron.Gabr.ind.conf.ji.nu.  8.  lub  verf.tcdis 
ijiitur.Pet.Bcnintincad.dccifdi.nu.i^Vafaddcac 
Conuid.in  d.l.  vnicanum.;o.  quibus  in  locis  ptofe 
quilquoidocum  luciturhoc  dngulaicdidum  cocto- 
boracc. 

io  Tertio  imcUi^CfVr  non  ob  id  pofledjofdidocafa 
probetur  per  tedes  Gngularcsjuxta  Icntdham  Ripx, 
in  d.l. n conflante, nu.i7.d  f<d.  mair.cuifefubfaipnc 
Contard.vbi  fupra.ac  Anus  Pincl.in  Lz.cap.4.dc  vir. 
nu.17.uetf.lic  ad  eandem  dilfcrcntum.Cdcrcfcind. 
vcad.acpadlm  fcxccntiali). 

21  Contrarium  caincnthuic  fcnGc  gl.ln  l.ob  carmen. 

* ^.vlcim.vbi  Bar.accztcri.d.detcdibu5,quam*com- 
muniterad  hoc  allegari  dixit  Beto,  in  conii  94.  vifis 
capitulis.nu.  1 j.val  .a.ad  proba  ndum , volum. vbi 
Abbatcmi5c  Alexandrum  idem  fontientes refert » 6c 
ioconr64  cum  in  p.iucis.nu. }.  vol.  3>quod  placuit» 
& Innoc.in  cap. qualiter , & quando,!)  pri mOtdc ac- 
cnfa».Spcc.tiC.de  tcdc.^.anrcpen.  nu.a.  uctf.  «p  G piu- 
rea.Io.Andrjuc.1  jlcarb.lib.6.BaId.  in  l.i.  ins.quz- 
diaCaie redam.  Se  Imol.  in  l.imcrparcs.tf.dcrciu<L 
quos  ai  id  adducit  Ruya.m  cgr.44.1a  iudtdo  mocQ. 
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nu.4.verf  alius  etiam  tedis:  vol.  4.  idem  voluit  an^ 
cum  Alex,  inconlii  /7.  vilbprocciruintcrrfiagidtu. 
io.nu.6.vcrf.ircm  probatur.voi.z.dc  Alba,  in  condi, 
aj.quamuts.  nu.  j.  quem  referendo  vna  cum  alihfc- 
quiiur  D.Glaud.BcrtazJn  conr.ta3.nu.)6.vcrf.recu£ 
do.  vol.  t.vbi  ampliusinquit.nu.  ;7.vcrf.lcd  tcrrio.qa' 
licet  tedes  dnt  difcordesJnqualitarc.&  tempore  ftu 
tiuum , tamen  proba  ut  primum  extremum  inrcmcf 
dioreintcgrandx.idcm  dixitidcfcndiCorn.  inconf» 
i&^inhaccoa(ultatiOQC.nu.4-voUi. 

22  Conciliant  pofTe videmur hx inter fe pugnantes 
feneentix, de  quidem, vt  prior  non  procedar»  quando 
tedes  deponunt  dc  adibus  (t)i  natura , Se  immediati 
podclTori|s;vclatinvnusdiccrcc . vjdiGc  colligae 
trumcniuni.Sralius  hordeum:  vcl  aitcrdicera»vidiC 
fc  arare, St  alta  feminare  »hoe  enim  in  cafu  probant 
podcfnoiiemifed  vbi  deponunt,  dcafht  magisremd 
to,Scquipcr  fc  non  nt^Qcflbrius,ex  quotamC  prx-; 
fumptiucrcfultarcpolut  podcHionis  probatio. vtex 
piaedatione>fo!ut  looc»  St  peteeptione  macalis , ex 
qua  quamujs  pra'lumpriuc,nqn  tamS  vere  oritur  eo*  > 
eludes  pri-»bauo  pofl'cirionis,quia  potuit  Iblui  ci,  qui 
non  poffidcbar,  Se  itidem  cd  dicendum  dc  allisacti- 
bus  liuc exemplis » qui  ex  Ic  non  funt  ipfa  pofTcrsio » 
quotquot  (untjcd  ex  cis  clicimnquia  tedis , qui  dicit 
dc  a^u.oon  immediate  pofle  florio , eo  ipfo  116  dicit 
dc  poflcinonctcum  vmim  non  (It  aliuduunc  n5  prtv. 
b.int  tedes, (i  dnt  nngulare5,1«;d  ncceflc  cdquod  dnt 
comedes, atqj  concordcs.vt  colligitur  ex  ijs,  quxde- 
clarat  P^ul.dc  filcpza.in^ua  diipot.  mcip. comta  in- 
fbucncntur.i  debiti. in  folut.quxd.diccns, quod  inter- 
dum aliquid  cdprobandu  pcclc»/Sc  aliquid  non  pro- 
picrfc.lcdpiopterilUKhquodcx  coelidmr.quod  cU 
citum  ed.^alisintcntio  probare  volentis:  pnori  ca- 
fu  tedes  fingularitcrdcponcntcslatisrunr  conredcs ' - 
'fecundum  cum , Se  ideo  probant, poderiori  veru  ic* 
em.fcilica.Quandocx  adistaiiquid  debet  clici.cuius 
difialat^  refert, Se  fcquirur  Rum.in  d.conf44.  col.4. 
nu.p.vcrf.ncc  obdat,  quodpoflcfsio.vpl.4.dccxplf- 
cans  eorum  opinionem , qui  fcnftrunr  pbfrefsioncnt  1 
per  tedes  fingolarcsprobaripofle.  Scmeonni.tix.  ‘ 
circa  diibia.nu.4-3c  5-vof.  y.qucm  fcquirur  Ccph.  ia 
conf.  25o.nfbndbusdapds.nu.?S.!9.Sc40.vol.a.ac  ■ 
Pct.Bcnint.indcc.Bonon.6i.dubitammfiiit.nu.z. 

23  Sccundoloco  t vidcnturpoflcconciliaricxdein 
conttarix  opiniones » vt  lunc  dngularis  tedis  pro-  t 
bet  pofrefrioncin,quando  deponit  de  pluribus , Se  di* 
uerds  aflibus  poUcfsoTus  faclisabillo,quidlcituc  ? 
p>oflidae:lcd  cum  vnus  tedis  dicit  dea^  pofleflb- 
riogedo  i 1'cnomincaltctius , Imiclbli  deponenti 
non  crcdrtur.l.vbi  numerus,  d.dc  iedi.de  in  hac  no-  % 
ftra  rafiilpccicdicitPct.Bcnint.indcciC  Bononien.’ 
70.vniuadtascadri.num.S.ucrr.Sc  d dicatur.ibidcin 
fubiungcns,quod  licet  Paul.Cadr.in  l.d  fcruos.C  do 
cedi.uoiuait » quoddquistediliccturdcgcdisiirc- 
iplb  faciat  iidcm.ramcn  aus  didium»  ranquam  peri- 
culofumnonrcdpiamitUtidcmmctBcnmien.picnS 
examinauit  in  dccil.  di-  dubium  aat  pet  toi.  Ean- 

24dcm  tcontroucriiatnpotcris  fcdarcexhis»  qua:  tra- 
dunt icribcrcs,cum  examinant  inataii,  an  tedes  fin- 
guKucs  probent, yt  plene  palo.  Crot.in  fraeJ.  dc  tc- 
dib.par.7.dnu.  i;  i.vlq,  ad  num.  143  .per  decem  con- 
cludoncSiSc  nonnulla  dixitin  hactnatcriaCrauet.in 
c0af.7S.de  anno.  nu.6.  vol.i.  vbi  airdngplaritatcte* 

25  diu  tunc  ndobefle  »cGtagiturdc  probando  aliquid 
in  genae, ut  poJdlionS,  lurirdidionS , Se  fimilia , uc 
ibtpacuin,ic  piemus  in  coiif7;.diccndu  videretur, 
Qu.)2.cumplur.feq.ucrCn6obdat,quodtcde5dcpo- 
Qcntcs . eodem  volum- 1 • Se  in€on(i2S7.Dominiais 

Maflcrani.colum.;.nu.i.Sefcqucn.uoium.(ccundo, 
vbilate  Jedngularitatec^diuin  dtdingucns,tandcrn 
in  piopoliio  iiodto  concludic»quando  eradatur  dc 
ptobandp , quid  in  gcoaciingularitatcm  tclhu  non 
Joft^  MaJcarJf,v^i,  JBbb  officci^ 
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ReuSendusKeftorTnUncTT  t.  verC  «cccdat  ac  loan. 
Crot.intraft.dcicftib.par.d,num.ii.vcrr.lcxtofallit 
& ibidPct.Moocadin  addit.ad  cudem  i & Hierony. 
Gabr.in  coni^.3 1 .in  rpccieproponta.aum.  6.  vbi  plu. 
rcsconcordcs  rcfcrt.dc  ait  hac  opinionem  videri  fre- 
quentius cQc  approba  tamrpoibetno  loco»in  iiVorum 
omnium  fencentiam  raanibu$*ac  pedib.iuit  Mcnoc. 
loquens  de  remedio  reaipetandz>ui  d.rcmcd . i ^ ea* 
dem  quxtt. ) 2.nu.4 1 ^eo,  quod  huic  coiraria  opinio 
lUpra  relata  nbncocludae  inpoflcflbriolumiiiarid}* 
mo,&  idem  dixit  i n renaedio  poilcflbrio  t ex  d.  1.  vlr< 
C»de  ediA.diu.Adr.toUen.incommcntadipifc£.  re- 

* mcd.4.q.79.nu.678.vbi*communcm  hanci& vcri<^ 
rem  dixiti&  hanc  eandem  opinionem  fcquirur  in  re- 
inedioquorum  bonorum , in comment  adipiCpolT 
remed.2.quz(l-26.num.96.oouiirim^cciam  huiepo- 
Acriori  fe  TubrccipHt  lententis  loquens  in  remed.  ca. 
integranda.  3 .q.  1 .lo.Bapt.Ponta.in  trafb.de  fpol.Ub. 
2.ct4.nu  ps-verf.  pluresDofbo.runtvbi  determinat 
in  eo  rpoliiremedioroUmfamamponpiobarCf  & 
ibi  refert  Sa(zcn.aircrcntcm  in  rcg.de  innr.qusfl.)6. 
id  feruari  per  Dominos  R.ots  1 & id  elTc  notiUiinum. 
idemque  Puteufh  citarrradentemita  fuilTcdccifum, 
ad.Dccemb.i  54t.incaufa  Placen.in  decif  t.  de  redi, 
rpol.vbi  dicit  Ancharani  conrilium4x.  lupra  etiam 
d nobis  aliegamm.elTc  nimis  durum,  prout  itidc  vnt> 
coicdi  in  eodem tecupcrandsponcfljonistcmedio 
non  cAc  plenam  hdcmadhibcdani , auflorelHdcm 
Ponra.indc.t4.nu.ioo.mr.quamquam  voicoccdi. 
referens  lo.Pau.dccif  1 05.  attedantein  > contrarium 
padim  feruari  in  Rora,fubdcns,Bart.fuperius  in  bule 
contraria  opinione  relatum  * communiter  clTe  rcic' 
Aum.quod  nonnullis  ibidem  corroborat . 

DifHcilisadmodum,&ardua  cflhzcquadio,cam- 
que  dillici  Iiorcm  redunt  quaiupr  cs  diifimiles  inter 
fc  luperhoc  opiniones  a Sebad.  Sapiarclatxin  l.dc 
statc.iiu.7.vcrr  fcd  contra  idud  raoucodidicultate . 
d.dc  minor.3c  ob  id  fummd  pcriculofum  cd  in  tama 
prudentuin  diHcncionc certi  aliquid  inmediumaf- 

XI  ferre. Atr.imcn  f cx  plurimorum fententia  videntur 
hs  lacs  hunc  m modum  poOc  tolli . Kam  qusdicd 
caiifa  poirciVori},quzcdmodiciniomenti,  qusfacu 
icpotcdrcpntari  in  petirono;h^cdiciturcaufa  vilis, 
6c  modici  pisiudicb  f Ac  in  ifta  ludicocntiemiplcns 
prob.uioncs)Vt  in  pofledione  Carboniana>Ac  interdi 
fboquommbonoium,rcdtdum  Bart.in  I.?.  $.  cauf^. 
ff.de  Carbo.cdifb.&  in  1 . 1 .coi . vlr.C.quor.bono.  ac  i n 
pqdcdionc,qus  dat  ventris  Bole,l.i  >^.fi  ca.vbi  Bart. 
ff^de  vet.inrpid.arg.l.;.$.fcicndd.vbigl.  ff.adexhib. 
aha  verocdcSpodclVorip , qus parat pleiuimpudi* 
ciG,quc  no  edreparabijispet  pericoriu>quiaettdiifi. 
cilis  probationiS}Vcl  impodibilis?  & ida  dF  caufa  ma. 
gna  & magni  praciudicihAc  in  hac  requiritur  ordo  ia« 
ris»&  plena  probatio.At  itamtclligcndaedpoderior 
opinio  ju^Conciiiatiocoorirmatur, ex cor^  egregib 
dovuit  Bar.in  1. 1 .S.vlr.col.  i.nu.  1 .ver.  tu  dic.ff.de  prx 

'i  a tor.dipul.vbi  ponirrcgulam  haocgcnerale:  nSfqu3- 
doq:  aliqua  caufa  cd  lummana  t vt  quia  lex  mandet 
procedi  in  ca  fammarimiAc  tunc  aut  parat  plcnu  pcz 
iu<1iau,Sc  hoc  in  cafu  requiruntur  plens  Rationes, 
& uimmana  rcinaocrrquoadfolcnitacesiquia  darai 

* Inciiiotcs  dilationes,  vt  Sc  tradunt  * omnes  in  1.  iudi- 
ecs  C dcmd.  li  vero  no  paret  plcnu  prxiudicium , Ac 
tunercquiruiuurplcns  ^obationes»Ac  remanet  fum 
niaria)quo.idordinc  procedendi, Ac  ^bationes.Quo* 
circ.a,qu.indo  Abb.ind.cconfultatiooibdixitiquod 
in  poncdbrijs  requmturordoiuris,  potedimelligi , 
vbtcd  rale  podeuoriom,in  quo  (cnrenttaparat  ple- 
num prsiudiaum,Acponiriu$dnalcincau(a  .ficad 
concordia  rchb^resrcuocauit  Rober.Maran.  in  pra- 
xicintli.par.4.didinfl.9.  lub  nam.  43.  verf.  inida  va- 
detate  putq*vbi  plenius  eandem  coofirmat.nu44.Ac 
4f  •CoiuscoocRUuoacm  optime  comprobat , quod 


rra  d idir  Ludou.GomK  tn  eommehf.  ad  reg.  cafTed. 
ad  reg.de  non  rollcn.iur.  queli.q.  s.  quo  in  l uco  con- 
cludit illam  reculam  c.inceliarizdc  non  tolcdoiu- 
s 3 rc  quxlito  vcndicarctfibi  locum  in  podciTionCiquia 
. idjquoddicirur,  quod  podcfllocd  modici  prsiudicit 
^ccditm  momenta  nca,&  indiumemalhiccus  vero 
io  poflcfnonc  plena  fucceffiua,^  dfccbualiquomo* 
dohuiufmodipoircirioed  maximi  momend  »AcillS 
crdcrccddamnum  fcntire.EajDdfi  corroborat, quod 
Capi,  dccifumfuit  in  decif.  $$.  in  caufa  magnidet 
pauli  Brancatij.tuncncm  pe  pofledorium  dTcmodi* 
ci  prsiudicij»quandocd  pR.’paratohumad  iudiciunt 
poncilbnuinofdinanum.vtcum  agitur»  quis  debeat 
polVuicrc  pcndcnfciitf  fecus  quando  traflat  de  pof- 
fcilorio  ordinario,  quod  quidem  cft  maximi  momS'. 
ti.cum  Maran.cuam  Jenfu  Petr  Benint.ind.dcci.d*.' 
nii.it. Ac  leq.vcrf  inqu.i  varietate,  abunde  Cag.ind. 
l.in pah.nu.6  Ac fcq.vcrf tandcm.vtfcmcl finiam. ff- 
dercg.iur.  Ac  Gabi.  Saray.  in  additio,  ad  Mathcni.itx 
d.ling.a.ac  lo.Bapt.Plotin  traff.dcialiti  iuran.§.  3« 
Du.4;.vfqucad  Du.46.qui  tamen, vtCacn.  Ac  Plot.ac 
Saray.in  eoerrafle  videntur,  qu^imcTlcxcrint  mo* 
i4mcntaneamedc  illam  poflcfiioncm  f tantum  ,quaa 
fummaridima  dicitur,  vt  pluribus  cos  impugnat  C5* 
tar.i  n commcnt.in  I.  vnic.  nu.  1 j ■ Ac  Icq.  in  prima  ra- 
tione dccidcn.CG  de  monicn.podef.fiicr.  appcl.  pco 
hac  etiam  didinfbone.rcfpddic  Grar.  in  d.  conf.i  10: 
nu.  1 3.vol.a.vbi  eriani  dicit , quod  qusdio  polTcdio* 
nis  dicitur  p.iqu  prxiudici),  quando  ordinatur  adpe-^ 
titorium,picoi  aotem,cuni  hmpIiciccrintcntatur,Ac 
non  dirigatur  ad  petitoriummamtuncvltramomA* 
tum  duratura  cd,  Ac  excedit  namra  podcdionismo- 
mentanes  , cum  poflb  tunc  appellari,  Ac  per  confe- 
quens  plena  probatio  requiritur , per  laf.  quem  dicic 
cahdcmfcrc  intcitninisfaccrcdidinflionctn , ini. 
naturalitcrS. nihil  comrnunc.col.pcn.ff  dcacq  pof. 
Gratum  Icquitui  Franc.  Viui.in  d.  verf.  in  orc  duord» 
vcltrmm.antc  fi.pofitofubvcrftcdisvnicus . in  cif- 
dem  communib.  opinionib.  vbi  alios  confenrientes 
refete  ad  idem  pcrrinci.quodfcripntBartin  dl.  r.§. 
quod  fi  fit  aliqua.ff.de  pula.Ac  in  d.l.fiquisd 

liberis.Jf.fiquisex  his.ff.de  libc.agnofc.qubd  quoties 
iudicium  fummarium  parit  prsiudicium  irreparabi- 
le in  alio  iudido  , ibi  reqoiramr  plena  probatio,  cui 
adhs{cc  FeUn  c.cum  fupcr.c0l.7fub  nu.  lo.ver.  facie 
no.d1B4rt.de  fem.  Ac  re  ludic.  idem  voluit  Abb.  in  & 
i.nu:»prverCaddehic  duas  reculas,  de  libel.  oblatio* 
vc  plurii  alia  io  hanc  adducit  lementiam.  Contar.  ia 
d.l.vnicin  prima  rariadcciden.nu.  i8,cum  plur.  Cccp 
C.fi  de  momcn.pofT.iuceippeila.ac  And.Gail.prafft 
^ obferua.lib. i.obfcru.7.pcr tot.vbi  de magls^comma 
ni  lententia  teffatur. 

15  Aliam  vero  in  hac  f feribenham  non  leut  pt^a 
conatuscff  afferre  conciliationem  Beto.ind.c6L4!* 
x6nu.s  3.volum.  inquitrenim  quod  plena  t probauo 
duplicitcrfumaur  , vtcolligituicx  vabisBart.ind. 
extrauag.ad  reprimendam,  in  ver.  fummatic  in  1.  de 
minore.^.tormcota.col.vlr.ff.  dr  quzffionccoon  in 
l.i.infi.ff.dcprxto.ffipu]a.Ac  in  i.vlt.ff.dcqusff.quq' 
dam  penitus  plena, quz  fit  perinffrumenra  publica* 
vcl  per  teffes  pluics  idoneos , Ac  fic  per  plutcs  eiufdf 
generis,  vt  habcnit  ex  tra.Ac  C.dc^oba.  Ac  cap.foru^ 
dc  vab.fign.Ac  hxc  in  iudiojs  plenariis,  Ac  ordinariis 
ccquiritur.non  autem  in  liimmariis,Ac  merispoffeffo- 
ri|S.  quzda  cfi  plena  probatio  fimpliciter , qux  fit  ac 
diucrlis  faniplcnis  ^bationib.diucrfi  generis  fimul 
iuflistvcex  vno  ccffc,Ac  fama  publica, vel  ex  vno  te- 
ftc,Ac aliis  indicii$,Acprxfumpcionibus  iuris,vcl  itua 
mcnroiicucx  librorationum,Acfimilibasad  tradita 
per  Bar.Acomncs.in  l.admoncndi.ff.de  iurciu.  Ac  pec 
rcrib.md.rub.cxtra,’AcC.dcprobatio.Achcc  plena 
batio  fulficic  in  meris  poCscl^tiis,  vt  dixere  Barto-ac 
alij  4a41*t*C.quo.boao.Ac  in  loeis  fup.in  priori  oph: 

(uonc 


De  probationib. , 

aione  relatis : & hocmododCeimcUigiillud.qnod 
voluii  Bai.in  d.7crtilunimari^ » cuius  auchoriuu  fe> 
yi  omnes  poileriorem  requentesTenteacianiiinniru' 
tur,quatdam  cil  probatiolcuisi^c  dcbili$,qu(dicieur 
remiplena,  velquxcilfa^rolum  pcc  vnicum  rcAci 
vd  (Kr  foium  iuramentum » veiper  limpiiccm  fainj 
publicamt^c  ait  Bar.  di£lis  in  locis  iu  dj.  i .in  d.vcrii. 
iumtnarie.in  d./.totmcnta.io  d.l.vlr.&  io  di^is  rub. 
de  probaiio.de  hax  ndcd  iufficiensin  meris » 6c  i'um« 
manis  poQciToritfdcd  in  fummariilinitsidcin  h.acdi* 
fiindionc  rciidct  ipfc  Bero.vbi  liipta  , fubiuagcas 
hoc  modo  po0c  dida  Bar.  & aliorum  conciliari. 

Veruntamen rupaiora omnia  quoad  hanccon* 
trouttHam  intdligcnda  dTe  ego  rcor> vt  circa  totam 
ariisnc  coDtrouerfiam  plurimum  t indicis  arbitrio  fit 
tribuendum  » quiproprziudiciiratarcqui/cteiiam 
probationem  ad  dindcin  ratamtdc  ita  quidcniivcin* 
tegra  probatio  oecefiaria  lit » vbi  tpadatur  dc  pleno 
pniuoicio » fcmiplcna  vero*  vbi  de  minori  prxiudi* 
Cio.  pcuptciei  mirandum  noo  cfi*  fiaiiquaodo  Do- 
mini Rot.  tenuerint  pollcifionc  probari  vnicotefie 
devifii*  quando  agituriudicio  retinet  poBefiionis  > 
cum  cx  fui  naiuraordinetui  ad  ludicium  petitoriQ  > 
attinenda'. Inftji.tii-deinrcrdi^.dc  tradidit  ViuL 
io  d.vcrf.in  orc  duonm)*&nosiupra  probauimuSfdc 
iiaTc  vidifle  tefiatur  Contard.  in  d.i.vni  JUi.a7.vafi. 
Tndcnimiium  abquando  vero  ijdcm  Parrcstenuc- 
tunr , quod  noo  (Ictur  dido  vnius  tefiis  dicentis  fe 
pofliderc  noniinealtcrius»  vc  afleruit  Achil-indccif. 
Jt67.vtfciett  idcm.Contard.vbifiipra,autetiamali* 
quandoper  tcncsdeanditu>&  cordem  Roix  Domi- 
nos tcferii^  irquitui  Boro.in  conl!4^  in  fi.vo!.). 

H^c  primo  dccUrattda  lunr,3c  intclligcada>vc  tuc 
dciuum  fittocusrcmiplcnxprubatioQi  , vbitrada- 
18  tur  dc  minorijprxiudicio.vtdiccbamus, dummodo 
aduerrusdidain  probaiioncm  nonadfintaliquain* 
dicia.authorc  Balic  I.qui  accuraro.cOl.  vtt.fub  nu.4 . 
vcrfic.vliimno.  C.  decdeo.ad  idem  dedfum  fuitab 
Afflid.in  d.dccif.i64.nu.4.dci'cq.  vt  edam  teipondit 
<jrat.inconfi4o.mim.Z9.volam.z.Plotctianimd.$. 
3.nu.4^ql!;b^sadhx^ct  Viui.ind.vctr.igorcduorn. 
^ vcrficicd  limitaturifia  communis,  acCoiuard.ind. 
l.vni.nu.  29. 

1 Scaindo  loco  intelligidebenr , dummodo  vnicus 
cefiis,q  fabit  fcmiplcnam  probationem*  dc  quo  pau- 
tplo  ante  dicebamus  firtomni  exceptione  maior*  vr  in 
hac hypothcfi nofira  dctcrminauii Zucc.ind.  1.  vir. 
nu.ioi.vcrr.adncrratis.idvnum.C.dc  cdic.diui  Adr. 
toli.iquo  quidem  dido  plurimum  honoris  repor* 
tafic  ibidem  aflcnr.qucm  rcferunr.acrcquGturRol- 
4 Valin  d-confisomb  nu.i6.varvitCTius,&  fcquen. 
vol.  z.Hicron.Gabr.in  d.conr^  i.nu.  8.  iub  verf.tciUs 
igitur.  Pft.  Bcnint.ih  cad.dcciL62.nu.  1 4.Vafiaddc  ac 
Contaid.in  d.Lvnica-num.  jo.  quibus  in  locis  pio  Te 
quirquoifiorum  nuitur  hoc  fin^aicdidum  couo- 
l^iatc. 

io  Tcriiointcllmctvcnonobid  poflcflTiofdidocafa 
probetur  per  teftes  finguiatc$>iuxta  lentitiam  lUpx, 
in  d.I.fi  con(lamc,nu.i7.fi‘.(b1.  matr.cui  ferublcripllc 
Concard.vbi  iupra.ac  Arius  Pincl.in  La.cap.4.^  vlt. 
ou.27.uctr.lic  ad  eandem  dtlfacociaai.C.dc  rclcind. 
vcnd.acpallim  fcxccmialii. 

21  Contrarium  ram^thuic  lenfic  gt.io  l.ob  carmen. 

* $.vltini.vbi  Bar.accancri.lf.de tefiibus*quam*com- 
muniter  ad  hoc  allegari  dixit  Bcro.  in  coni'  94.  vifis 
capitulis.nu.1  ).var.i.ad  probandum  «volum.;.  vbi 
Abbatcmt^r  Alexandrum  idem  lonticmcsrcfcrtiAc 
in  conf  64.cuin  in  paucis.nu.  ^ vol . 3 . quod  placuit* 
& Innoc.m  cap.  qua  luci  * Sc  quando  jl  pri  mo>(tcac- 
cnra..Spccju.detcfie.!i.antcpcn.  nu.a.  uecl'.«p  fi  plu- 
res.lo.Amirjii  c.ijlcarb.lib.6.Ba!d.  m l.i.  inS.qux- 
iho.Ciletclbm.  3c  Irnol.  iQl.imaparc$.tf.dcrciu<L 
quos  ad  id  adducit  Ruyn.in  cor.44.ia  ludtcio  mocQ. 
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nu.4.verfi  alius  etiam  refirs;  voi.  4.  idem  voluit ati^ 
eum  Alex,  m conii  1 17.  vifo  proceflu  inter  tqagifiru. 
io.nu.6.vefrifcm  probat  ur.vol.2.«R  Alba,  in  confil. 
xy.quamuts.  nu.  j.  quem  re/erendo  vna  cum  atiisfe- 
uiiurD.Glaud.Bcrraz4nconrt23.nu.)d.verC.reCur 
o.vol.i.vbi  amplius  inquit. nu.;7.vcrfdcd  tcrrio>q^‘ 
licet  tefiesfint  dilcordesdn  qualitarcidc  remporefiu 
duum  itamen  probaotprimutn  extremum  inrcmc* 
dio  rcjntcgrandx.uicm  dixii,d(  TcnTit  Corn.  in  cool*» . 
iS5.inhaccoofultaticmc.nu.4*voU7. 

22  Conciliari  t pofie  videmur  hxinterre  pugnantes 
IcmcQtiXidcquidcm.vt  prior  non  procedar*  quando 
tefies deponunt  de  adibus  fui  natura,  immediati 
podeflbriis»*  vcloti  fivnusdiccra  . vidifle  coUigere 
ffumemum.&alius  hordeum:  ve!  alter  dicercr*vtdiC 
fe  atarcidc  alta  feminare  > hoc  cnitn  in  cafu  probant 
polTcflioucmifed  vbi  deponunt,  dcafhi  magis rcmC^ 
to,2c.qui  per  Ic  non  fic^ATcfluriusiex  quotamC  prx.; 
rumDiiucrcfuitatcpoiut  pofleflionis  probatio, vccx 
pramatione/olunooe»  & perceptione  macedis , cx 
qua  qiumuisprxlumptiuc.nqncamS  vere  oritur  cd*  > 
cludB  probatio  pqflrclfionis.quia  potuit  Ibtui  ei»  qai 
nonpoirjdcbat,  & itidem  cfl  dicendum  dc  aliis  acti- 
bus liuccxcniplis , qui  cx  Ic  non  fiint  ipfa  polTclsio » 
quorquot  funt*(cd  cx  cis  elicitur,  quia  tefiis,  qui  dicir 
dc  adu.oon  immediate  poflclTorio , eo  ipfo  nd  dicie 
dc  poflcirioncicum  vnum  non  fit  aliudqunc  n5pro. 
b.int  tefies, fi  fint  fingularcs,lcd  ncceflccfiquod  fint 
conicfie$*arq;  concordes, vt  colligitur  cx  ijs,  quxde* 
clarat  P4ul.de  fileaza.in\rua  dilput.  ituri  p.comra  in- 
(buoicmur.i  debiti. infoiutquxfi.diccns.quodinter- 

- dum  aliquidcfiprobandu  pcclQ^  aliquid  non  pro- 
pter rc,lcdptoptcritlucf,qQodcx  coci  icitur, quod  cli 
citum  cfi.finalisinrcnrto  probare  volentis,  priorica- 
fu  icftcs  fingularircrdcponcnrcslatisrunf  conrcficf - 
fecundum  cum  , dc  ideo  probant>pofiaiori  vero  Ic- 
cus.fciiicct, quando  ex  a^is.aliquiddebecetici.cums 
difla  Ut(  refert, 5c  fequirur  Rutn.in  d.confia^  col.4. 
nu.p.vcrl'.necobflat,  quodpoflcfiio.vpl.4.ficcxpli- 
cans  eorum  opinionem , qui  fenftrunf  pdflcfsioncm 
per  tdlcs  fin^ularcs probari pofle.  dcinconfil.122.  < 
circa  dnbia.nu.4.  & $.vof.  5>c^icm  fequimr  Ceph.  ia 
conf.  2^o.n1bn(ibusdaplls.nu.;s.)p.dc40.vol.2.ac  • 
Pet.Bcninc.in  dcc.Bonon.62.dubitatumfuitnu.2. 

23  Sccundoloco  t videmur ponTeconciliaricxdem 
contrarix  opiniones  , vt  tunc  fingularis  tefiis  pro-  t 
bet  po fle flionetn, quando  deponit  de  pluribus  * dc  di» 
ucriis  anibus poflcl^rus  facfisabi!lo,quidiciruc  « 
poflidere  :lcd  cum  vnus  tefiis  dicit  dcaffu  pofTelto.  ’ 
hogefio  i Icnominealtcrius , liuicfoli  deponenti 
non  credituri,  vbi  namcriis.  iHdc  tcfii.fic  in  hac  no-  •« 

ftrafafhlpccicdicicPct.Bcnini.indcciCBononicn.' 
70.  vniucclitas  cafiri.num.6.ucrr.dc  fi  dicatur.ibidein 
lubiungens,quod  licet  Paul.Cafir.in  l.fi  Icruos.C  bc 
cefii.uoiuait  * quodliquistcfiiHccturdcgcfiisilc- 
ipfofaciar  fidcmtamcii  cius  diifium,  tanquam  peri- 
culofum  non  rccipiaiiihUtidcmmctBcmntcn. plene 
examinauit  in  dccil.  6^-  dubium  erat  pet  tot.  Ean- 

24  dem  t controuerliam  poteris  Icdarc  cx  his*  qux  tra- 
dunt lctib6tcs*cum  examinant  iiiatctiS,  an  tefies  fm- 
gularesprobent* yt  plene  palo.  Croc.  in  trae>.  de  ce- 
fiib.par.7.dm».iji.vlq,adnum.]43.pcrdeccm  con- 
clulIoncSfdc  nonnulladixitinhacniatcriaCtauet.m 
c0nf.7S.de  anno.  nu.6.  vol.  1.  vbi  aicfingpUricatc  tc* 

2;  fiiutoncndobefle  fCfitagiturdcprobandoaliquid 
io  genere, ut  poirdlionc*  iurifdi^one  * dclimilta , uc 

ibi  pcrcuui,dcpleniusin  couf.7;.  dicenda  vidactur. 
nu.3a.cum  piur.feq.uccf.noobfiar.quod  refiesdepo^ 
nemes. eodem volum.  i.dc  mconl.2d7.Donimjats 
Maflaam.colum./.nu.^.&fcqucn.uolum.fccundo. 
vbiiatedefingularitatct9fitumdifiingucns,randcni 

in  psopolicouofito  concludit*  quando  tradatur  dc 
ptobaiii^ , quid  in  gcqstdinguJariutcm  tclhu  non 
Bbb  officcf^ 
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oflfiecre(VJomimH  proWt  poffcfiioncmmam  fi  vnus 
teftis.dic.it,^  vidit  arari^itcr  feminari,  alius  nicUb 
colligi ,aIjU5arboresfutaii,dc  HiAiHnt  (logularc&in 
aftibgspoQcirorils,  tamC^xiall  diiicr&ntea^uum 
pon^cifjonaiiumnGindoctrur  diocrUtas  poflciHonis: 
'fmo  tendunt  omnes  tcftcs  ad  probationS  vnluspof» 
fcirionis;cricntm  polTdTiodicaturquidjn  gcncre'i6c 
confiliac  cx  pluribus  aflibus in  arando , femmaodo  > 
fncrcndotpiitando,  <2(c.  deponendo  icllcs  fuper  fpe* 
cicbusdicuniur  deponoc  fnper  eodem  in  gcncrc,  (y 
reprefem  atuf  in  qualibet  (ui  i^cicrvt  cti2  condadic 
Bal.tn  I.dcquib.cofamcpen.liib  nu.|  t.vcrCicd  nun* 
quid.n  teftes  dcpbnunt  idem  aflu.tf.dclcgib.&  Alex, 
plurimis  in  Iocis>quos  refert  jd^Crau.  ind.cooCad7« 
col  .4  fubnu.4.var.  idem  quando  agitur  dc  probado 
«quid  in  gencic.vol.  2.  ad  idem  fei'ponditCurr.iun.ia 
c6f  t68Tfacratlflima:Trinitatis,nu.;i.vafAinpto* 
bandapolTblfionc.  Abb.in  conf*  i.vidctur,^  di^s. 
coi.  I .nu.2.par.2.&  Soc.iun.in  cdf.po.abunde-nu.  io« 
cum  plunbfcq.ptarratini  fub  nu.  i z.vol.a.quo  in  lo* 
ad  co  ait  tenemt  voum  deponenrcm  ,quod  vidtr  mc  p 
vnum  annnm  poHidcrc,  alium  vao  per  alium  annu? 
probare  meam  poffenionem.  qntaincoconucniut, 
quod  poflcdcninalc  quo  (bium  quxmur»  l ica  in  td« 
porc  vancnr.cx  Bat.poftgl  ind.l  ob carmen. 5.  fi  tc- 
hcs.  tf.  dcfcftibus.in  quam  Icntcmiamplcnectiam 
refpondit  Corn.  mconf.  zi^.viloprocclTu  agitato. 
Co). lanu.i  J .in  prin.vcr.dato  autem  cum  feq.  vol.a. 

C O ^ C Ll^S  l O t^CC 

ARGVMENTVM. 

An  tcftis  dicens  ,quod  talis  pofsidet  fundfi 
communem  , dicatur  probare  pofTcflip- 
nem  infolidura  tonus  fundi , an  commu- 
nucrj&pro  indmifo, 

S V M M tA  R I V M. 

\ ftntidipomnttiUJtfnpoJJidtrt  fundum 

ftnturin  dubio  de  toto  fundo  dfpomre  t^probare. 
Contr.nu.iQ.^  ftj.Conal.nu.xx.ty  fiq. 
t HundiUtis  fm^uUi  partes , qui  petere  non potifl^  nec  ad 
totam  quidem  Potef  a^ert^ . 

S Prteni  rem  m ttbei/o,een/e>ur  totam  petere^ . 

-4  Senttnthtqua pronunesatur rem  tjfe  meam , de  tota  inteU 
li^ttur . 

5 pundiappeltatiom  venit mteger fundus. 

4 Vtnea  appellatione,  tota  xunta  comprehenditur, 
y TtJUivnuf  f dicat  Sempronium  pojfedijfe  domum , alter 
vero  po^tdtjfevnacumTitio^iCttur  probata  pojjejjh 
infoUdum^ . 

8 ^TcllUens partem, prajumitur  totum pofiitre^ . 
p T ejtis  (i  dii  \t  ,ft  vuiijfe  pojidtr*  T ittum  in  capite  a^ri , 
alterum  vero  ia  also  captu  , tota  dicitur  probata  pof- 
fe/fto. 

II  T»!itsdeponeat , aUquem  exerxuijfe  iara  EpifcopaUiu» 
non  p>  cbat  tum  omnta  exttcutjfe^ . 
llltt  'ejimta m probattontbus,no» aqutpoJUt vniutrfali,ij 
num.  19. 

1 5 Probatio  debot  necefj.trio  concludert^ . 

14  Infirumentum  dicem  Canonicos  taiis  Ecckfif  costpHuifi 
t.ilem  procuratorem , non  probat  eum  Uj^ilimum  pro- 
curatoi  tM,  niji  tda  maiori  parte  faiium  conflet, 

Ij  'Itjlis deponentes,  Titium  pofedijfe  terrenum  pejitum^ 
Ultra  certas  foueai , non  probant  concludenter  de  toto 
Urreno. 

1 6 Indtjiniia,vbi  agitur  quid  t)muefjum,ni pquipoBet  vni» 

ueifali. 

iqT deponentes  feviiif* /oluere,  ad  tertium, quartum 


trrminum,non  probant  de  foto  tfmpore,ipdcomnHm 
terrmnes  folutiorumi—* » 

15  Ttflit  deponentes  de pofeffiem  foma^i/s  addant  de  tota, 

satellt^uuturdidtmidea  parte  taniusee^ . 

20  Indtjintum  depoJhtooebMflin,  etH  (quipoUetvnimif^, 

21  Teftu,de bu,qMa^ ammo Jbhdependttet,  ttj^^cari nod 

T ejitt depoaerstts de pofleffwme fundiinondicnntterloyua 
sndefnite , fedpartieeUartter, 

24  Protmjjio  JinepiexdeconJignando  prato, probataperti’ 
flts,noniouUixUurdetoto  prato. 

2 5 lefliU  verba  sndejimte  prolata  xfi  ex  c^itnUs  fitper  qui* 

■ but  examinentur,  pojfuHt  Ita  declarari , mtemgmniur 
vniuerfaiiter . 

16  Pcpqfltio  debet  ad  interrogationem  referri , tt  fecundum  * 

euminuUigi. 

27  Tefies  drpQnliti  dt  pofijfoeu  funduflnS  poffuntexartb 
cuUspartuimdaeiarariaioninteUegAtmrietoto  fundo. 
a8  Tc^les  deponentes  de  pt^i^Sone  terreni , vbi  ttrrtmemefl 
ttiuUipkx,cJ  plura  Jxnt  corpora,  inteSiguniur  /o£vlv 
dtus  i ad  quoscorumratio  referri  pott^ 

^^Indejinka  verba proiatAat«flumi,vmadret intra eertea 
flues  pojiui  referuntur rvniaerfaktet  tnulligidebena» 
Verbum,  oLos , prolatum  a.  ftjiehquente  dtperjomitmn 
ji  eodem  re^atlucomundlu , vniuerfaltiermtelUj^xr, 

5 1 7'eihs  deponentes  de  Vinea  incertis  feubus  eompwm^Ot 
de  tota  tnlelliguntur  deponere.^  • ' • 

$iTtJhs  deponenui  de pojffihnefundipnitlligunteer  etiam 
deponende  pojfejstom  fofati. 

Ttjits  deporuruti  / itinmpofltdsjntakm  fundumdepqf 
jeJisQue  totius  fundi  probant. 

^ifTeJits  lUponentet  Titium  fuijft  iUadkin  Csuitate,noeL-» 
inteiUguntur  de  tota  dic^ . * 

Tefes  adloris  , Ji  dicunt  acorem  pojfedife  fundum-^, 
(Ttefei  ni  deponant  dtmtdiapoyedifll%coHeiliandi  tSf, 
O dimidia  Vfu  alter  1 nero  alsera^diuditandaefl, 

} 6 Teflii  diSfum  ad  boc  ne  videatur  jalfum  dtxtfianteliigi- 
tur  de  partedr  non  de  toto. 

llT  tflmdtSl.i,ad  hoe,vt falfltas  euiteturdmpropriari  dent. 

3 8 T tjiet  vtriiifq-,  partit , vbt probant eonfeflionim  euin/di 

fundidn  ^iioprafumendum  tji , quod  probent  psifef 
Jionon  injoUdum  totwt  fandi. 
l^Tefltsnon  pojfunt  diciprobat,  vcjjejioncmtotiui  fandi 
infolidum , quando  alius  pre^ret  fe  poJftdi£i  aliquos 
ttufdtm  fundt  partes. 

40  Probata  apprtbifone  vniui pradyamt  rei,  nn  eenflai 
b.sta  acquiJittoefterorJi prpdiorum,aut  reri  rtmifitui, 

fundi  communis  per  tcftc* 

X vtllCllivJllC  ^ataindubioprxrumcn* 
t dum  (fle  illusdefiotofundodcponcre , dc  ^bare,cc 
fi  non  dicam  torum : nuhi  probat  optimus  cbtcxms 
in  I fiqscutbru. inprin.ff.de excep. rei iud.  vbi  Vlp. 
tndit»  cu.qui  dicit  tundom , diccrci  Icu  petere  totum 
fundum, qud  id  id  inducit  ibidem  Ang.  nu.  ;.Cuma. 
fiu.  Z.&  plenius  Soc.fennu.  ;.vcrf.<Sc  huc  tcx.ad  cuius 
tcx.intcUc^fl,etfi  Dodl.multo  hafitare  vidcantihuc 
tn  ficimcrprct^du cCfct  Kcbuf.m l.locus  veri.ad cu* 
a iusicx.lf.de  vcfb-fign.vi  li  cu  hfditas t toulolu  trib. 
coflitet  parrtbus , ego  has  tres  petes  fucciibuao>fuc* 
riiq,*  reus  abfolutus,  no  potero  deinceps  in  vnmcrsQr 
hxrcdirai£pcicrc,'poltqua  cniin  res  hxicditatislin* 
galaspcti),nullxqi  .ili(s(H«perjndc  cfl,  ac  fi  i princi* 
piotoil  ipfan)  hxreditat^pctiil]cm,vt^baiurinl.  (i 
vnu$.^i(cfi  pa^us  ff.de  p.ictcandcconclufionccd« 
firmoexUi  in  re  ia  i .inprinc.vbi  gl.de  Bar.in  a.op* 

$ pof.tfdcrci vcd.vbiilleq  pedttrCialibdIo, vf  toti 
petere. ide  dioi  Bart.p  illu  tcxr.in  l.  dc  pupillo.S.  qui 
nunctat.in  prin.tf.de  oper.aou.nunc.  queadmodu  dc 

4 in  fnia  contingitrni  fi  iudextin  ea  pronuiKicr  rcefle 
mcSinon  ^nuncia  t oblcurc  > fed  dc  tota  re  vf  pronu* 
ciarc.  Ct  fi  non  addat  totam.itaaducclusgl.detcrmi* 
9at  Bari.iol.POp.  $.lcd  dc  is.ui  fi.fl.de  procur.Sicqi  p 

lupta- 
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ibpridiflarerpddir  Arct-in  tflf.  loj  .in  c3i&  qpxftio^ 
nc.coLf.in  i.dob.  fub  nn. ).  &in  i>  icrai  clc^k>ne.$. 
f jnfi.ff.de  icg.  i.caiusdidfi.dicitcnre  nonmdfi  Re* 
baf.ind.  I.  locus  Tcrf.  idStritdiccnduni  cundd  refert 
B.uyn.cftf.7i.circa  proccfsfi.eol.l  in  a.dub.  nu.9*io. 
fic  1 f.vol-2.&  Ludo.  Gomes.in  $.omniu.nu.t?.var. 
limicatur/ecundo.  lnfi.de  a£i.loqu€s  in  verf  Rcsrdc 
quo  dubitacivr  ibi  percam , ab  haccr  fiat  c6duGone 
idSRebnf.in  rraA.dercproba.  &/alua.tcfi.ln  vcrfic. 
concordia  ccfi.fubnu.  ioo.vcrr.ueindcfinira.  j^hac 
uoq;  conclufionc  tcxr.efi  in  I.  Titia  cu  tcftamcmo. 
.LuciusTrrius»ila.  vbi  Barr.fi.de  lej^.a.vbi  appella* 
f ftoneffiindi.  venit  inrcgerfundusi  inducendOiprout 
inducit  eum.Soc.ind.l.iiquiscumto  tum.  nu.6.  fi.de 
cjcccp.rci  iudjidcfi  it  contcxt.in  d.I.locus.fi.de  uerb. 
fign.vbi  a ppellatione  fundi,  uenit  totus  fundus , ubi 
plen^  idS  Rebuf.  plurib.  alijs  exemplis  hSc  cdcIuQo  ■ 
S ni  illufirar.fic  etiam  appellarioneluinex,dc  tota  in* 
relligi  radit  Dcc.in  conf  146.  pro.ienui.col.y.in  fin. 
fub  nu.u.uer.a.hocdcducirur.perfupradida.dc  alia 
^xibi  allegat,  eandem  corro^rat  concluHonC^ 
'domina  Bar.in  l.fi  duo  ad  fi  -ff.uti  pofiidc.  qu6  fcquu 
cur  fcrib.in  l.i.C.  eo.  & in  c.  Hcct  caufam.  de  probat, 
idem  Soc.in  d.l.  (1  quiscum  totum,  in  prin.  fub  nu.6. 
ubi  Bat.uelle  dicir.quod  li  duo  probent  xqualiter  de 
'T^olTcfiionernndifcraturfcntStiat  quod  quilibet  pof* 
fuerit  prodimidia  pro  indiuifotdc  tamen  uultidcm 
Soc.lubtungi/t  quod  fi  altera  probatio  firpotemicur 
excludar  probationem  minus  pot£tem » nr  probatur 
ibi  in  illius diftin£lione:crgo  patet  > quod  probatio 
pofleflionis  intcliigatur  rcTpc^  totius  fiindi:  alioq 
nqp  excluderet  de  necdTuate  probationem  adoerfa 
hiiciurde  etiam  Socini , in  d l.fi  quiscum  tocum  au* 
tboritarc  motus  Pcrr.Bcninr.indcctf.Bononicn.H. 
dubitatum  fuit  piimo.in  fi.determinauiti  fi  dicat  tc* 
7 ftisfSemprontupoffcdificdomum  alter  rcfiisdicat 
pofledifie  vna  cG  lacobo.dici  ^baram  pndenionem 
niTolidu.EandC  concIufionS  cdfirmo»  cxl.vxori  fux 
io  prin.vbi  gl.fing.fi.de  Icg.  t .vbi  Scxuela  ICrerpA* 
S ditrationcinccrtitudinis,qiii pofiidcttparte.prxfii* 
mi  pondere  totum^quorclponfo  adducas  Bald.  in 
c.liditigcnii.col.vir.num.  iS.  vctf.quxro,  vnustefiis 
9 dicir.de  prxfaifbdcrerminanir.tcfiem  f vnum  depo* 
sentcrQ>lc  vidific  poifidcrc  Titium  in  capite  agriial- 
tcctim  vero  in  alio  capite.roram  dici  probarani  pof- 
refiioncm,dc  per  1.  1.  fi.de  acquir.pofier. 

>0  Vcruntamcntaduerrushaucconclunonem pluri* 
mum  obfiarc  videtur, quod  concludunt  Do^.i  n 1.  r. 
in  fi.maxime  Fran.Cur.fi.fi  ccr.pct.tcfies4ion  ^barct 
fi  dicant  fiindfi  efie  Titii,  vei  fuu  cum  verbum  fuunt, 
*fitambiguumfimilccfitqd  determinat  Innoc.inc. 
aoditis.&ibt  Abb.col.4.  nu.  (6.  vcrfimihi  placef,lc 
Fel.col.i>.nu.a4.vcrrgufia  etiam  quotidianum  ver- 
bu  de  prxfcnptio.quibusin  locis  vnanimestradide* 

1 1 re , tcltcm  deponentem  aliquS  f cxcrcuifie  iurt  Epi* 
feopaiia  non  probare,  q>  exercuerit  omnia  iura.cum 
ipfius  di^G  verificariCK>irit  in  aliqbus  vcluti  in  duo* 
inis4.incerillam.$.i. fi.de  verb.  figoifex  eo  permoti» 
quod  in  tefiibos»dc  ficio  maceria  probationum  inde* 

1 a fintta  non  equi  poileattvniticrfali:cum  probatio  de* 
t)  beat  neceflario  concludere,!  c.  in  pnifcntia.  de  pro* 
batio.in  i.ncq,  natales.  C.  cod.  ad  id£  rcfpddit  OJdr. 
in  coni*  iob.in  exccutione.nu.1.2.  ;.dC4.vbic6fiiluit, 
14  quod  fi  in  infiruincntot  dicatur  canonicos  talis  Ec* 
elefix  confiimilTc  tale  procuratori » no  proptcre4 jP’ 
bari  legitimam  confiitutionem  procuratoris  Ici* 
licet  fuerit confiimtus  ab  omnibus, vel  i maiori  par* 
tCiquia  ilia  indcHnita  verba.  Canonici, pofllinr  veri* 
ficari  in  duobus  tifi.  d.l. inter  ill3,dc  l.libcrtas.$  vlt.fi. 
de  mann.ccfiam.idcm  tradidere  Anch.  dc  Imol.in  c. 
quantade  his,quxHunt  i prxla. Bar.in  I.  curialcs.C. 
deprxd.dccur.itb.  lo.Balin  I.  ab  hofiib.$.fcd  (p  Cim* 
phiker.  coi.  2.  ft\  ex  quibus  caufiduioi.  Abb  m cap. 


Conci.  MCeV.  ^8 

■ i-nu.e.drcoaiu^.Ieprofvbi  refert  t & fequitiir  Oldr.' 
ind.cont;ia&  Alex.in  l.refcripuim.col.  i.nti.  (.ff.de 
pa4.3c  in  propolito  nofho  eiidem.aecrrcro.  refeir, 

&requinirinconr.ioavirisacutinitTii!.dublt.iiioni- 

bu, coi.  > .fub  num. 1 .5c  i. verti  non  obdat  atciftaiio. 
15  vol.i.vbi  apetti  tenet, quod  licertieftes  deponerent 
Tinum pofledifrc terrenum  pofimm  intercertasfo- 
ucas,  tamen  per  hoc  non  videri  concludenter  depo- 
nctcidcprobaiedcterritorididcquo  vcncb.it  que- 
flio,cu  non  di  xctint  de  toto , etiam  li  inietd ifla  c6  - 
idfinia  repcriaranca  raiioneiqoia  vbiagiiiir,  t qd.vni. 
ualtim, indefinita  non  rquipollctvniucrfili.pliipc- 

lius  a nobis  tradita;  eandem  referendo icquittir  Cur. 
ian.inconf.i7.  licetpccicbcirimos.col.  pca.n11.14. 

* vetCveraeicnim.  vbi  hancvcr3.&*communeDoO. 
appellam  concinfionem.  5:  obid  ibi  c.lcluditfluod 

I Tlicciticitcs  deponant , fc  vidi flefoltii  ad  Icilium , dc 
quaitumicraiinuin,quod  concludcnictnon  pr^{t 
dcioinipe, &dc  omnibusierininisfoluiiooum, & 
fic  9>  omncsi  & inicgfx  Ibliiiionc.,  faftx  fuerint.  idS 
in  limili  cocluditiplemet  Alex,  plurib.  aliisin  locis, 

, vrin  cdl.7.alUs  ips.liipcrhacdubitaiioncjquaqux. 
rimr.nu.i,co.vol.i.inconf.dS.vifo,iSc  dudumdiicuf- 
fo.col.3.nu.S.ncif  ncc  fufiiciar.  vol.x.  in  cont  loS.in 
caufa.de  liic  vertente  inter doniinos.cd.pcn.nii.u. 
dc  Icq.  ticifpra-tcrea  liect.co.uol.i.incoof  loa.fupcr 
cauliidc  litc.col.i.liib num.a.uerf.  nonfobllat etiam 
quoddam  intiruiiicnium.co.  uol.x.in  eonf.j.uiiblii. 
penore  iliema(e<oI.!.nu.5.Derf.picie ici  dicit  icftis. 
uobi.in  eon  f.  10.  uifopttxcflu  inter  Francilcum , dc 
alids.nu.p.uol.4jneoof.«i4.mcaufa,dt.iitcinrctfi- 
Iios.col.  j.nu.xa.vctfncc  obftat, quod  eoe  Mcdiciiu. 
cojiol4.in  conl.ips.rcddito  pracconf.col.i.  nu.  v. 
ucrfnccobrtat.tji  dicant.uol.7.dt  in  c6f  a 1 i.in  cau& 
Dominoiiim  Petri. dt  Vinecniii.nuia.j.dt4.co.uol. 

1 S 7-ubi  confuluit.tcfics  t dcf^dtcs  dc  pollcllionc.in- 
tcIligcndoseUc  rcfpeflu  dimidii  pattis,cum  n6ad- 
dani.ncc concludant  tutis  pafupradiajr6ncm , ij» 

• 9 fciiicci  in  probaiionibusfindcfinita  noaiquipollcat 

iKiiuCrfali.  hoc  idem  def^cx  ucrbodctcrminauir 
id£  in  conf  H'  udo  proccITu  caulxintcf  dominos  de 
. Lardis.col.j.nn  x.ucif.dcpethxcpatct.uol.s.Iicct 
quoadhanci.iiiorC  intcliibus  , nefeio quo dndu, 
Ipititu  aliter  iplic  Alex,  seferit,  dc  pttpcrSin  cOf  I rs. 
inCaiifa  dc  lite  Ulter  Peicgrinu.col.a.ucr  modo  fidi* 
ligentcr.uol.  i.d:  q>in  icflibusindcfinitaiionzqtu- 
poUcat  uniucrfali.qua  p'urcs  alij  fcnfcrc,ut  Com.  in 
conf  103. circa  primii.col.  f.fub  nu.3uctf.tn  his  non. 
obllaribaxol.  i.Iaf  conU8  t.Conmnrtas  Bafchi.  col.^. 
nu.3.ucri.iicaiillatndcfiniia,uoJ.;.dcplcoiusin  1.2. 
nunuao.  ucif.in  ifla  materia  indcfiniix  lf.dclibcr.  dc 
pofthum.de  inl.nonhoc.col.4-nri.i3;dc  I4.ucrf  10. 
dc  (eq.Cundclcgit.  fi.im.  fcn.nn  coiif  430.  uifo  ihc- 
maK.nu.2d.u0l.  ;.Dec  in  c.;.loeo.col.;.nu.  74.  iiecr. 
icd  ulicclusde  jibiiio.in  l.coitafius.nu  2d.  uerf.  hoc 
iamcn.ff.dcrx,..iur.in  conf.di. pro  tenui. coi.  3.poIb 
num.2  iicrfSc  didtuOldf.dt  inconf.221.non  paiinit 
angulIia.col.4.nn.d.ucrf  dc  non  obfla),  qi  indefiniti. 
Rip.incxu  Jctratien(is.fubnu.  ii.uctf.crcdode 
cclCTip.Aa)'n.inconf.93.uifaccnunciaiione.nuni.5. 
tiol.i.inconfpz.in  haccominiummu.  14.001.4.  ubi 
* lunc  ^mioni:  cucm  dicit , dt  prius  in  conf  64.  uilb 
ptbecnu  latis  uci  bofo.nu.i  s.uol.4.Nat.inconf.  164. 
lllufftis  Domine  Przfcs.nu.  23.  uol.  1 . Matf  in  fing, 
i7i.audiflialiis.lo.Oot.intradt.dcte(lib.part.7.nu.  . 
yp.ver.duodccimo.plcnc  Didac.Couar.Iib.  i.variar. 
rclblut.cj;.fubnu.9.vctfundccimocxhi$.defexc6- 
ti  aliid)uos  fi  enumerate  uclld  > in  infinitu  propi  no- 
fba  ,pttaiicret  oiatioToflrcmb.  q>  Icliis  probas  lim- 
plicilct  Titium  pofTcdiflc  fundum , n5  probet  poffe- 
difleiuicgru, ea  ratione  ccmoboio.  btcniin  Adi  iffa 
fimuli  q>  ipli:  uiderit  poiridcrc  pani  fiindi  ,'p  q 110  f- 
be!  poudiiu  totius, nili  lUchabutric  almu  pbllididi 
•Jo/>phAlnJcar(h,tol,i.  Gbb  2 totum 


/ 


• lofephi  Mafcardt 


Toram  hoc  anfem  pendctab  animo  , dcquotcfiis, 
21  tnonpotcfttcftirtc.iri.proprercadiccdumcU;  ilium 
non  attcftan  dc  poficllioiic prout  cll  lurist  led  dc  de- 
tentione hi£ti  1 que  (cnlii  percipitur,  ex  qua  prarfum - 
^tioncponcdio^bariul.lHpulatio  ida.i).ha:c  quoq; 
ff.de  veih.  obi  vVt  in  hactadem  policffionis materia  ■ 
nos  lijpra  tradidimus: Se  dixitSocv.nl  d.l.J.  in  prine, 
coi.  a.in  4. not.nu.it.  ff.de  acq.pol'. 

2z  Haricunknrionem1conatuscdcnnpi!iareSoc.in 
d.l.ii  quiscuin  totum. (iib  nu.4.  vcif.lcd  aduettedi- 
aj  tigcntcr.ff.de  rei  vcnd.inqmfs,  quando  Iit  nictiofdc 
fundo  cxprclfo  nomine  orationS  no  dicj  indefinita  * 

■ fcd panicularcm.fccundii  B.u.inl.li  plutib.tn  prin.& 
in  Ui  Ita  relic'>fi,inprin  fl.de  Icg.i.Dcc.in  d.c6f.i4<5. 
antcfi.vcrl.vIr.noobffat.Cajt.  inl.  j.fub  nu. id.verl.  • 
led  q>dc  fundo. ff.de rcj^.inr.idcsCliwCnrt. in d.i.i, in 
li.tf.li  ccft.per.vbi  ait.iilos enare,  qui  iftain  oratione 
indcfinitanijdicut.vt  pura  fpndu  tuu.ycl  fnmqa  fun- 
1 duscff  res  particularis,  & oratio  particularis  non  df 

• indcfinitaiVtdicfitdiaJccliciiS:  Earr.ind.  l.fiplurib. 

Vtrumunicn  iffonim  Jolutione  non  diluere  con- 
irariuirad  dere  Rt’.y.ind.conf.7i.fubnu.  ir.6cfcq. 
vcif.ftd  piamiili-sctia  non  obftantib.vol.  z.  qui  non 
* obflanichacSoc.rcfponGonc,  .ilitcrgonfuluit  inrc- 
24  ftibns deponentibus  .dcproniiUionct  deconfignan- 
do prato fimplicncr  , vtfdiitetnon  intclligaturdc 
toto,  qii. inquam  f orta  fle  lic  ipfc  leniit  ob  aharatiij- 
nem, de  qua  ibi  per  cum  , P.ctnif.in  l.piipilins.in  S. 
verbum  liiurn, ver- telpondct  tamen idu.n  Curt.lKdc 
vcib  fii:n,q.ivt  ipfc  Jit, fac , vt  fi  panicnlarii  oratio, 
fi  per c.aimte ponar teffis  » df  res  dnlna  fit , concludit 
t;us  dicf um,  per  purdicla.  Prof  tete.»  iltiid  authotu.m 
diilidiiim  i.rcdopotcritioill  csdcd  uat;onibus,qiias  ’ 

. inoxadcodiifionem  ipfam  iti  nieJitm>  proferemus. 

Pnmoitaq;  declaund  1 efl  conciti  fio,  vt  noii  ^ce- 
2$  dut,qiitvciba  indctiniica  uftibusprolatapolUint 
declarari  pcrrciationcmadcapiuiium.  Idcuco  liia 
c.ipirul6,aut  articulis  dicdiatur,»p  T itius  potlcdit  to- 
tam illa  rem, nempe  fundum,  & icllcsaffcranijk  V i-  . 
■'  diffecumpoflidcrcremcontcntainaitiuiJis.vcl  di- 
‘ canovera  tfle  contenta  in  c.probabimt  vniucrfaiffet 
dc  pblVcfTionc  totius fuivdi,  vt  declarat  B.irr.  e;aiv'4ie  ^ 
in  l.Labeo.ou.v.n.dcIhpcllvd.lejja.cuiadhcrct  Bxl. 
in  l.dequib.col.vlt.fubnu. 40. vcil.^i fecundum  ‘ ar. 
ff.de Icv.ib.Arct.ind.l.fctuiclcdionc.jf.i. in  Jin.  if.de 
' Icjt.i.bc^.incof  io.incaura  mqiuiinoois. coj-  vini, 
7.vcrf.cirea  fecundum  idlc.df  Fel.m  ci.c.audnls.c.al. 

_ in)l\i.i6.1ubn,um.z4.VH.Tf.quod  autem  didum efl, dc 

■ - prA-rcriptio.acSoc.ind.l.  fiquiscuto.uin.coi.  z.  lub 

11U.4.  vcrf.inqua  tamen  quaeihonc.diccns,  fc  piitarc 

■ 26  hxc  clic  veriiiima  ex  eo , qnod  reiponfio  det  (te  ferri 

ad  intcuogacioncm,  tfidcfciifor.  iv.  i.ff.dcmrerro,;. 

- ftdto.&  in  c.inrcr.in  (in.  dc  fid.inffrii.  idem  1,1  fimiU 
concladicDcc  ind  conf.i4C>  'nli  ldeiii  qunq,  ciict, 
li  inanici’kisefl'ct,g’  totusfundiis  effei luus , dc  teffes 
’ **  deponit  finipUciter  effe fun , vt  p.r  Rcblif.  in  d.l.pu- 
pl^ills.^.velbu  liiiim.vcrfidco  ego  diccrc.if.de  verb. 

‘ lien.c.indcfcqnuturlimirationemCland.Aqiicn.in 
l.C'eIius.col.vir.tubn.46.rt.dc  vlueap.Thom.  Gram. 
iii  vot.z6.exorta  lirc.nti.2.&:  6.  Se  Cagnol.ind.l.  I .lub 
nu.  io.vcrf  linnra  ctia  prxdida.ff.de  rcg.  iur.  Quod  fi 
a7Uonconffarct  ( dc voluntateteffium pcrartuulos, 
vipotc,qa  articuli  vnius  partisdiciit  fe  poffidcrc  do- 

• mnm.vei  fundu,articulirci  icpoircdiflc dimidia, 

. tciiesliimil  audiutiir-Sc  p adore,. Se  pro  reo.  qdcpo- 
r.ut  adorem  pofledifie  fundam, vel  devmim;  iirboc 
. , cnui liancdcpolUujnc  116 fufticcic, renet  Rcbuf.vbi 
Inpra  veif.li  vero  116 apparear. imo, quu ambigua  fic 
probaoo.rc.iiidiendos  teffes  ellecbcit  p c.pcrtuas.dc 
icffib.Sicquc debere intclligi  gl. vir.  ibi  pofiiain  ait; 
qiix  Coluit  libclfenctcllaria  illam  intcx.d-  ^'.verbii 
luum.adiedione : nec  fibi  cociii : quando  apparebat 
elate  Uc  in-etc ; alias  cotea ; Se  i:a  lupradido.  Dod.tu- 

r*  ' , ' * 


piignantiam  tollit  iprcroci.Rebuff.vbi  fup, 

. Secundo  Ii  initatur, vt  vera  fit.quandocflet  vuuin  . 
tantum  eorpus,  vel  faltcm  fi  indefinita  fit  probata  iq 
multitudinis  numero,  non  effent  vitra  duo  corpora  > ’ 
z8  fecus  vero, vbi terrenum!  effet  multiplex  ,&  fic cor- 
. pora  Client  plura : tunc  indefinita  no  ftarct  vniuerfa-  ^ ' 
liter rcfpedu  pituiuin  rcru.fcd  toraiitate , & integri-  ' 
tatem  rei, vel  rerum  dicerer, ad  quam  rekriur,  vel  re* 
ferri  pot.quod  eo  magis  locu  haberet, qn  caindcfini- 
zp  ta  Icflet  probata  a‘d  certas  res  mtia  fi/tcsconiprcbc- 
fas.-tunc.n.illa  nofblmn  totaliiatcrcnim,  fed  et  vni- 
uerfitate  importaret, ex  quo  indefinita  reterturad  res 
confinatas, quia  omne  id, quod  cftintra  confines c6- 
ptciienfuin  venit  in  difpofitionc.l-cdc  facra.§.  1 .ff.de 
conrrah.empt.Se  declarat  lo.And. in  addit,  ad  Spcc. 
in  tit.dccmp.&.  vend.§,feicdu(n-fub  nu.74.li1p  verb. 
dciurccoi,litB.in.audit.incip.hic-queritur,fi  vendi- 
tor  Bal.inriib.C.jlecontr.ili.cfBp.col.pen.q.zz.n.zj.  • 

6e  ferib  in  e. pcrtuas.de donatio-  aliter  vcrodiccndii 
cffet.qn  indefinita  prqferturd  tcfleliinplicitcr.dfad- 
rt^polirasintra  fines norcfcrturiitaadiicifus  Ak.  la 
d.conf. i lo.nu  i.5c  z.vol.i.concludit  Rui.conf.S-vi* 

Ib proccflii  fatis Iaboxiolb.co*vU.nu.  1 8.  & feq.  verf. 
iionobff.it  podremo.  V0I.4.  vbi  ait  Alexandrum  ibi 
ibmniatTc.dd  vohiir,  teffes  dic£tesaliqucin  poflcdif* 
fc  tcrrcnu  intra  tales  fines  non  ,pbarc  dc  toto : ficque 
perlapradicladctcrininat.Riii.appellationc  tcircoi, 
intclliA  de  toro  hunerj;  referendo fcquutuseft Do* 
hran.Burf.in  conf.87.conffat,vbiq;.nu.4S.vcr.ad  rex. 
voi.i.vbiin  propofiro  concludit, teffes  deponere  c6* 
ciudciucridiccndo  cii  (cicntiadiflornm  dc  Nuuolo-  | 
ivo.t  Jex^t,t:rr;e/.,.vr^./.;/';.cxcoquod  licet  diilio  alios 
, ' cum  aha  dictione, ctii  fmr  JiiUoncsindcfioirc  deant 
J©  int.vqu)poilcrc  r niucrlali  in  tefle,6e  defignare  tora- 
. lit.rtein  ouim  habentium  mtcieffc,  quia  t-alisindcfi- 
nita  locutioad  pcrlouasccrt.isicfpcdu  inccrcffctc' 

31  fcrtur.ide dixit  uc  vinea  incemslinib.tcoprchcnfa» 

'q’.f.dc  tota  intelligatur.Dcc.in  d.conr.i46.colsffub 
nii.i4.vcrf.’.ee  verf 4-pcr  ea , qux  ibi  alie 'at.  Et  q»  in 
iioc  Ita  licfcoticndu,  tclbs  cll  mihi  locupktifTimus, 
eiipfcincr  Akx.in^.coiif.S4.col.z.n.6.vol.  s.  vbi  re- 
iz  fpondu,rcffcs  deponentes!  Tittu  poficdiflcfiindu  li- 
cet non  deponat, qp  poirederit  follatu,  de  quo  ibi  erat 
quxffio , in  aiai  ioflatum  veniat  a ppcll  Jtioqc  fiindi 
tanqnum  p.trscius.l.pr^ia.^.ifa  Icgaium.Se  ibi  Bar. 
nqt.  fi.de  fun.inff r.pollidcndo  prt-cdium  in  aliqua  pac 
tctiici  potlcdilicfoff’atuin,6eomnespartcs  ptxdij,  & 
prrTinde  teffes  coiicludciucr  deponere, ex  eo.  q»  polii  , 

_ dere  volis  totfi  non  requiratur , q>  otnncs^kbascir- 
cuin.imbulcf  l.3-in  ptin..Scibi  fcrib.ff'.  dcacqu.pofl. 
yuig.in  prm.ffde /ur.dr  not.  Inno,  in  e.  in  iit.  vbi  cti»  | 

plcnc.Anr.de  But. coi.  1d.nu.30.  verf.  an  requirat  to-  . i 

talis, dc-rcff.fpo.ac  Ang.in  l.liccr.col.t.fub  nu.j.vcr.  • | 
. vlt.C.dcacq.pqff.&idcm  Akx.inconf.  i'i3.vifo,&  j 
diligenter  confideraro  thcm.-itc.in  fi.voi-4.ubiair.tc  . 
dcfcnpta  in  libroxilinii,  indubioihfcliigidcrota, 
per  lUta  fuf  ra  m prin.cond.allegatadioc  idcmfciifit 
Cag.ind.I.r.fubcu.niMrt.  veif.  led  quod  defundo,  ff. 
rcg.iur.vbi  ir.i  limiiarprxdid.nn  regulam, quod  fei- 
liecj  indefinita  no  xquipolicat  vniuerfili  in  tclfe,  vt 
3 i no  proccd.it.qiianviof  teffes  deponerent  TifiCi  talcnx 
’ iundum  potlcd ille, nec  dicant  dctotoiiuturic  inquit  * 
dctotocbcliidercrcos  probare, pci  cos, qubs  ibt  citat. 

, . Tertio  eandem  deciaro  , venod  procedar  propter 
concordiam  facicndamcum  reff ibus,  vel  cum  inffru 
J4ineto;  ve  fi  deponamlTitiu  iJladicfuiffe  in  ciuiwtc, 
nbn  intcliigctur,  tota  dic,  nec  hociii  ea  tu  indefinita 
xqiiipoilcbir  viiiucruli  in  teffe.  ita  tradidere  glo.  & 
'doa.in  l.optimam.  C.dc  contrab.  5c  commit.lilipul. 
qiiosrtfcrc,aclcquiturSbc.in  l.z.§.vlr.in  z.coi,  in  fi. 

' lub  nii.  I z.ff.fi  ccr.pct.&  Rcbufin  d.ttact.  de  rcprbb. 

& falua.tcfti.in  vurb.cbcordia  tcll.fub.nu.ip.vcifitc 
indcfauta.Propictca  diccbatadc  Rcbuf.m  d.i  pupil-  , 
- e.  . . . ' ' ' ,vU.  I 

’ ‘v  • ^ • 
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^.vlt.fnb  ocrf.riverononappircaf.  ff.dcvcrb.figmf. 
I y quod  fi  in  hoccalu teftcs  adoris  f dicerent, adorem 
•pofledifle  fbndam,  & tcftcs  rei  defonerSt  dimidiam 
po^dific  »mncadiudicandani  c^c  dimidiam  ^art£ 
rni,it  alteram  alteri»  & fic  tcftcs  concilia ndoscfTe  p 
e.  cum  tu.  deeeftib.  nec  mirum  alicui  ifiud  videri 
debet, cum  haeci  nctcfiisdi«turfalfamdcporuific, 
tpoiTmtdc  poflrcfTionc  partis, fient  dc  rota  ,vt 
dodc^nfirBalpofiDyn.int.i.colum.  vlr.fub  nu.j. 
vcrf.in  gt  .fed  quid  erit.  if.  dc  conditio,  infiitu.  ita  tra- 
didit,& Soc.iad.l.nquis  cum  to(uro.coI.x.nu.s>vcrT. 
i^.confidera. fT.de  cxceptio.rei  iudic  exeo  permotus, 
^7quod adeuitandam  faintatem,vcrbaftclUumim* 
proprianrar.vi  tradidere  reribentesin  d.c.  cum  ru  de 
tefi.rubiungensiqnbdticctdirpofirio  proprii  refpi' 
ceret  toram»  tamen  hoc  in  cafu  impropriSiur  verba, 
dt  refpicit  partem , idq;dicie  probari  ex  his,quxlcrt' 
bi  t Bar.  fi  red^  cius  verba  examinentur  in  dd.fi  duo» 
in  vitimisverbis.  ff.vti  poflld. 

Q^it6dedarator,vt  cddnfio  locum  habeat, etii 
3%  fi  reficsTtriufq; partis  probarent  t poflefiioncmcu- 
iurdam  fundi  rnamnihiloininosin  dubioprxium6* 
dum  cfi,  q^  probent  polfeflioncm  totius  fundi  infoli- 
dum  ;cum  non  fit  dubium  ,qubdnuiladata  proba- 
tione in  contrarium,  probaremr  pofiefiib  totius  fim*- 
di, -quoniam  dara  vnitate fundi , qui  pto  aliqua  parre 
probat  pofleflloncm  .probat  pofli^ioncm  toiius.d.l. 
^.in  prin.vbi  fcrib.lfdcacq.  t^tta  Soc.  in  d.l.fi  quis 
'totum.fub  nu.j.diccns.quod  fiin  hoccaCu  intelligiS'- 
nirdepofrcfrioneinToIidumidiccrctur  prObari  pof- 
feffio  communitCT.dc  pro  indiuifb,  idcirco  per  ii  tum 
tcz  probari,quod|:nobem  pofTeflioncm  totius  fu rnli. 
'■  Quinto  declaranda  cft  conclufio.vt  locum  fibi  nd 
3p  Vbndicet,quandoprubaretur,tquod  alius  pofijdcar» 
*^el  poflederitaliquas  fundipartcsrnaro  tun^6  pof- 
Ictdici » quod  refies  probent  totiUs  fiindi  pc^cffionS 
fnfolidfi.iuxia  conrex.de  ea  *qux  tradidere  ibi  Dod. 
intquod  mco.$.vlc.d.dcacquir.poOcfirarcnfit  Bal. 
int<^elfu$.n.i  ?2.verf.quidfi  vnus  tcltis.ff.de  vfucap. 
dedaransdodrinamB.ii.ia  d.c.fi  dingcnti.nu.ts.de 
-prxfaip.dcqua  fnp.in  fi.pcmcipii  ifiiusconclufionis 
tneminimus. 

40  An  amem  probata  fapprchcnfione  vniusprxdii^ 
aut  rei  ccnfeaturprobara  .icquilitiocotcerorum  ptos- 
dlomm,vel  remmdateexaminantrerib.  omnesind: 
1.3. in  prin.in  primis  Alcx.nu.if.  cum  plurib.fcq.1aC 
na.;o.&  req.So&fen.nu.i7.acca;rcri.  ff.  deacq.  pofi* 
bc  plene  per  N.it.in  conf  419.  fili^  mag.D.  Amhrr>(t 
pertot.  volu.a.  quibusin  locisijdcm  ferib.  ind. 
prine,  tradunt, quidccnfcndum  fit  in  incorporalibissi 
arelotiiniurifdidionc:  prxfcrrim  perlaf.  vbi  fup.no; 
54.vfq;  ad  fi.principii.d.l.  3.  ac  Hictonym.  demontO 
in  trad.de  finib.repfid.c.yS.p  tot.  Alex.in  c6f.  68.vm 
lb,&dadumdircuilb.col.pen.5c  vlt.nu.i8. 20.  vol.Xt 
Alb.inc0nf.7S.nu.il.  dt  nosifiud  cxplicauimusan- 
tca  io  cond.946.nu.d.  cum  plut.  fcq.  in  verb.  iurifdi- 
dio.volum.s.proptcrci  ad  hos  communes  locos, & 
tradita  in  illis  me  rcijcio.  u 

C 0 ^CLf^S  i 0 

ARGVMENTVM. 

Teftis deponens dcpofrenione,&  igno- 
rans, quid  fu  poTTcffio , an  ^ & quando 
probet  • 

SVMMnARIVM, 

t T tjh  ditem  TitiHmpt^Um^tFinUrmgAtm  Htfeit,quid 
fit  pofi^iQ,Um»nptiibat. 
C99tT4btd.nu,^,QQonLnu.%. 


3 T tfUideprtrunt fitptr  mrttno , ^id  fifma^ 

tuum  in  /genere,  non probat. 

4 TefUsdeponftjupermaia  famaynonpr<d>atfinefat,qaU 

fit  mala  fam.t^ . 

5 T eRis  non  probat  tonfnttudinem^ignoraUqmd  fit  ciA- 

fuHudo.  ''  • • 

6 *^otarius  diemt  in  infimmmto  f fi  errtiora^  maUrrrrn 

debtnefieioS,  C.  VeBeiamfin:fett.quid idfiti  corruib. 
infirumtnturrL.^.  ^ 

7 Scientis  vbi  rtquhilufy  debet  baberi  cum  omnibuf  quoH- 

fatibus  fuit . 

9 Tefiis  dicens  7rtis/mpo/fidere,iP  ratiqnem  ajfignans,  ttia» 
fine/ciat,quid  fit  pofieffto,probdt:  ficus  /i rationem^ 
non  afp^nauit. 

307“ tfiis  dteenuaRu  quid  fuifiiprafitttt  Titiojdeindi  inter 
rojfatus  dicat  ARnm  t^fOis  wafeniibut  irtteUigiutr  ^ 
Jcslscft,  txcepto  Trtio , ipprobat. 

1 1 7 efht  deponens  de  tempore,  po/lea  de  eo  interroj^atuhdi-- 

cens  fe  non  recordari , isttetli^itur  ,fcilieei  aUter,quum 
pradtxerit . 

* ^ dtctns  aliquid  omifium  in  in^rumetOt  deinde  nibi- 

Ibmhms  afiirmds^inteUigttur  Jiiliett, excepto  eo , quod 
prtus  dtxst. 

1 j Ttjiitinterrop^atns,reXfiondens,THiumpo(lidm pojfejfio» 
m prout  turss  tft,nnn  probat , dr  cur.ibtd, 

14  Tefies  deponens  da  qs,qua  in  sure  con/ifiimt,s%on  probat. 

! > Pofitkkvbifitdebona  , vel  tnaU  fide  po/^ntis,non^ 
’ tMefur  quh  refitondere^tanquam pojitso  suris  fit. 

l6Tefl*s  deponenusyqkfvtidosnsnu*apojjedsffe,anytt  quan- 
do probent 

1 7 noH  peritus  definiens  pojfijjunum , dicens  eam  didi- 

cifie  Jeab  aduoeatonon  pi^at. 

Tefiis  deponens  fitpdnoiOria,^  igstorans  quid  fit  noto- 
■ rmm,non  probat. 

i p Tefies  mfiruert  beet yVt  reddant  rationem  diR$ 
ridm  deponant. 

zo  TrfiU  mttrro^atus  nefeiens , quid  fit  idyfuper  4!rpo- 

nityfijlite^exjud  depqfitmne  nemtosefUt  ,enm  febrem 
quid  td  fityMon  probat^uod  Deelar.  mtt.z  i . 

12  T efiis  ptrnuf.anj>qfiitiseterro^ari,quid fit  idjuptrqtto 

dcfoseh  resntjfiub,  • « 

1 'T p|\Jc  deponcstTitiumtcnniflc,&  po^cdif- 

k ^ILIO  fc, ^inrcrrovafusqmdfirpoflcflioifi 
fe  ncfcircrcfpondcat , nihilominus  Tmi  poiTcfiioiKl 
Ipfam  probare  a fiemir  glof.i  n h fii  piilario  ifia.  S hsc 
quoqjfupcrvcr.  fUpuictur.tf.  dc  vcrb.oblig.quam  ibt 
lequiintur  Farfubnn.i.Rom.nu.  20.  Alex.  nu.|.IaC 
nu.  3.  vbidtcircameficvaldcrcncndam cordi. eant 
-qnoqt  Icqutiurtpfemct  Barr.in  1.  dc;ctarc  coi. r. in  2« 
quxfl.prtn.in  fi.fiibnu.  1 i.ff.de  minorib.Sc  fcriben.iti 
1, 1 .ff.h  ccrr.per.in  primis  coi. 2.  verf.  & not.vlc* 

quod  definitiones.  Alcx.rubnunf  15«  ac  ali)  »nc  fin« 
giilos  nunc  nominem. 

2 Cxrerum,’t  vt  in  contraria  dcfccndamusfiiTamea 
fuadet  ratio, quoniam  cx  hocapparctiq>  ipfctefiisCi» 
bimer  fit  contrarius,  vcl  faltC  nd  intcl!  igat  id.de  quo 
dcponir.l.qui  fatlb.ff.de  teflib.c.cum  tu.cod.tit.&  9 
Kfiiseo,  quo diximusmodo deponens  non  probet» 
fenfic  Bart.ia  d.l.  i .coi. 2.  fub  nu.io.fffi  ccrr.pct.dujQi 

3 dicit, quod  non  potefituffisdeponerequid  fit  mu«* 
cuu,airiintei)igatmuiuu  ingcncre,&ita  verba  Bar. 
ad  hoc  ponderat  Alex,  in  d.  1.  (tipulacio  ifla.  $.  lun; 
quoq;fub  nu.?.dcibid.alicgatdo^inSBabin  K loa 
prin.ff  de  hl8,q  fune  liii.vcl  atie.iur.vbi  fi  teffis  depo- 

4 natfdc  mala  fama,  dc  intarogatus  qd  fit  mala  fama» 
fi  dicat  odeio, non  valcceios  depofitio,  ncc  probat, 
cuius  Bar.do^ina  pmoras  idd  Alex,  in  c6f  41*.  vilis 
aticftationib.col./.nu.8.vcrf  itd  no  4>bac.  & coL  vir. 

( nu.  1 2.in  fi.uol.2.rndir,rcAc  f deponenti  dc  coluem- 
dinede  interrogatu  qd  ca  finfi  ignoret  n6  xbare.hoc 
idc  sifit  in  4>pofito  nrolaab  Imo.in  d.  S.h^c  quoq; 
atq;  Alc.in  <df.  id7.qih  rc&col.2,nu.6.dc  7.001.6.900 
itfipbiMafeardiyVol.1.  Bbb  S mloco 


r 
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if>  loco  inquit, qa  fi  fcftis  ncfciat  declarare,  quomo- 
do quis  dicatur  poiTidcrc  non  probet,  oc  m coni.  1 6o. 
in  caula,&litcinter  Dom.Lucrcuam  de  Azombus* 

col.?nu.iT.poftvcrf.Dom.Cathcnna.  vol.  $.pcclu- 

ptadiila.quorum  opinioni  rcfubfcripfitpcc.in  enS 
fcncopifcentiam.in  a.lcft.in  fi.de  conftit.Maran.in 
l.deminore.§-plurimu,fub  nu.io?.vcrf.&  hocdiuu*. 
#.dcquxftionibUs  , ybi  idem  diclreflcinteftc depo- 
nente de  notorio,^^flcinonC)mutuo,fama,&  extent 
huiufmpdi.Manc  eandem  pofteriorem  opinionem 
corroborarid.quod  def  notario  dicitur, qui  m inftni- 
mento  atteflatur  (ecerriorafte  muUerS  de  benefiao 
fcnatufcdfulti  Vefieiani : na  fi  interrogemr  d mdicc. 
quid  fithuiufmodibcneficiu  Vclkiani.fiiplcigpo- 
raueriticorruct  inftruracntura,ncc  valebit  obligatio» 
cura  n6  potuerit  certiorar^artera  de  eo,  quodipk 
ignorauitiquod  lati  cxaininatMarl.inrcpct.tub.fr. 
dcjfidciuf.nu.jp.cu  plutib.feq.vcrf.tcncastatncn.c6* 
fitmatquoquceamgl.  in  e. concertationi  fupetver* 
bo  fciucrit.  de  appella,  in  6.  quam  valde fingularcm 
putant  Alex.inconf.i  14.  pondcr.itishis.col- vlt.fui. 
4.vcrf.acccdit.vol.i.  & Rom.in  coni.  i4J-cx  propo- 
li to  themate. col-vlt.  fub  nu.  i8.&ibi  Mando.in  vit. 

' addit.quod  fcilicet.vbi  rcquiriturtlcientia,dcbct  ha- 
beri cum  qualitatibus  cius .‘  idem  dixit  Anoh.  ind.  e. 

nam  concupifccntiam.col.i.dc  conftir. 

’ Hanc  t tamen  prudentium  litem  dirimere  poteri- 

mus hunc  in  modumrnam  aut  teftisaiTignauit  causS 
diiii  futiquia  dixit  Titium  renerc,fcu  fruclus  collige 

* rc,aut  arate , feminare,  vel  aliud  quidpiam , t & tunc 
ptpC^t  prior  opinio  gl.nam  lictrpoflea  tcftisdixc- 
rii)fcncfcirc,intclligcnduscriti(cilicet » alitet,  quam 
di  xcrit  fiiprrfjvndcc;.'.rcgic  dixit  A Iber.  de  Rofa.in  J. 


ter  Scuerium  agemtem  coi.  1 .nh.  $ .vol.  Aita  tfadi  dei^ 
fcriben.ind.i.i.lKficcrr.pct.inprimisBart.  fubnuni.  > 
i;.& ibi cxrcrifupra relati  di^isin  locis, dciod.S. 
hxc  quoque.  Quod  confirmatur  ex  eo , quod  voluit 
Bal.in  l.malafides.in  fi.Cde  condic.cx  i.vbi  ai^vbi- 

15  cunq;  firtpofitiodebona . vel  malaiidetcftcm  no^ 
debere  refpoodere.ranquam  politio  liciutis,reciis(i 
fit  pofitiodtf  poftefiione  fimpliciter  ,quod  dicit cftb  > 
no.&  menti  tcncndurn.F.odcm  tcndi(,quodinfigni- 
tcrfctipfit  Ang.inl.i  nuin.z.  Cdcrcuoc. donat,  vb? 

16  doceosqoomi^otpoint  probari, quem  vti  dominOL 
poflcdiile  aic^un^intclligi,  vtdominum  pleno  iure 
i t lunt  {wficdifle » qui  fmci.u$  coli  egit  ex  re , & ex  ei» 
difpOBit  velle  fuo  : aliter  enim  hoc  probati  noa 
poftenSper  tcftcs  bene  probari  poCTcino  poteft, 
faftieft,vtd.§.hxcquQquc,&caditin  rcafumteuiss 
fcdquoiurc,vcl  quo  animo  polTcderit,  hocndpolTe 
pro^ti  per  tcflcs;quia  qualitas  poftidendi  in  leofiua 
tcftis  non  cadiriicet  enim  poficflbrdicat/cpoflido-' 
tC;Vtdoipiou5,jamcn  hocoocadhin  limfum  teftis  • 
nifi  quia  ille  dicit:  i ntrinfeca  autem  conlcienda  cius  ^ 
foli  Dco,&polTdroti  nota  cft.vt  nor.  gl-in  S.alix  de 
a^io.led  fi  a ppateat  de  titulo, qui  ptobari  poteft pcT 
tcftcs, de  inftrumcnra,  ex  co,quia  teftesinterfuetunt» 
quando  poftcCoremit.vel  traditionem  recepit,  timC 
ex  iilotitulopixfumi  pr-ftldcr.; , vt  I quxda  nmlierJ 

ff.dc tei vend. probaturLuiniprxfumptmc,n6 vae;  > 

idq;  notandum  eflir  fubiungit  A ng.ibidem  ob  aduo* 
catos, qui  quotidie  articulant,  quod  talis  poftedit,^ 
tenuit  omnia  pleno  iurc,£c  vt  dominus  omnia  fecit. 

Tcrtio^andciu  declaro,  vt  etiam  fi  poftclTtonein 
dlftiniat  optime  rcfti.s , modo  non  fit  iurirpaitos , 5c 
iudici  iotcrroganri  rcfpondcar,  fc  a pr.oducentc  »vcl 


noncrii.^.daro.ftclciarciur.qu(id  fi  teftis  dcpofiicric  1736  aduocarocam  didicifte,  uontptubct.cum  praftt- 


io}iirJupra:lcottbys  Titio, & M<,iiio,poftci  intciTOga- 
tu.srelgdndeat,n«lli5,imel!ig.itur,cxccptisillisdcq- 
bas fupi a,  qitS Icquilur  Alex,  incoul.  ibo.vifisduo- 
businftrurocntis.cdl.vJt.  nu.t?.  vol.  j.dc  incoul.185. 
viib  proccftii  lOtetiDom.Cathcriu.^m.col.  i.num.4. 

I i«vol.7.vbi  proprerea  .lii  faluari  f diduni  teftis, qui  de 
leniporcdcpbluiifpoftii  interrojatusde  loco,  & te- 
pore.rcfpondcat  non  recordari, vtintcliigatur, aliter, 

quam  prxtlixcrir,&  mconf.190.vi/isattcftationibus, 
col.a.nu.s.vetr.rcfpondcoinliipcr,  eodem  volum.7- 
quomlocociu/Ugn  Albcrici  aurhotir.iic  motus  rc- 
iiipondit,faIuaritfcftcm , qui  depofuit  aliud  fuifle  mi- 
nus fcqptunS  in  iuftrumcnto,  quam  dictum  ,poftc4 
interrogatus  rclp0ndc.1t,  nihil  omiflum,vt  intclliga- 
tur,  excepto  eo, de  quo  prias  depofuit . AucnonalFi- 
gnauiteausa  di4i,fcd  fimpliciter  dixir,q»  Titius  |>qf- 
iidet } &tuc  procedit  poftcrioropinio.Gcquc  hoc  io 
cafii  nilul  conciliat  Alcx.in  d.l.ftipula- 

tiolfta.f.hxcqucKjif.ib  nu.j.vcr.lcd  veritas  videtur. 
ffdcvcxb.obli.i4emftjxit  ante  cum  Bal.  in  d.|.i.col. 
a.infi.vcrL6c  oo.vlt.ft.li  cer.pcr.  e3dcm  fcquutifunt 
diftindtioncm Soc.  fcn.  in cdl.  idj. in  caufadomini 
lo.Frau.col.  j.nu.5.vaf.2.rcfpondcoclaic.  in  fi. vol. 
*a.6cind,l.i.col.z.nu.i i.&ibid-lafcol.  j.fubnq.i4. 
vcrCaddc.qd  fing.Rtpa,col.6.fubnu.  J4.  lac.  Niga. 
coi.  I y.nu.  3 1 .Fcl.iir  ccum  contiugat.col.5.1ub  004: 
verf.tatiac6cl.de  rcfcrip.&tdcmBal.in  l.dataopc- 
^ool.ic.nQ^p.vaffcd  hic  quaao,adot  fecit-  C.  de 
^ US,qut  accuf.oon  pof.ex  qua  conciliatione  coliigete 
PoftuftiHSTnam  declarationem  adcoiiclufioncna. 

.Secundo  limitatur  conclufiojVt  vera  116  fit  vbi  in- 
taiogatio  expfd^rcfac  ad  ius,veluti , an  talis  pof- 
*iicderitpo&&c^M^»risc  natunc,cupolTcirioquate- 
™J*.‘Utjs«ft,ijoiipdKapiamr  fcnfu  corporis,  fcd  iudi- 
intellc^s,tcft^  fuper  ea  rcfpondens,£c  dcpqnSs 
• ‘^^^^tt^ptohabicicftiSf  enim  deponens  per  verba  iuris 
non  d>bat,vt  placuit  Bar.in  1.  iciendu.  ff.dc  vetb.obl. 
^ in  1.  t.ff.dc  vlur.&  in  1. 1.  ft-ad  Turpil-cu  alijs 
wadduilis  ab  Aicxdn  c6f.»  804ac4Uli»5c  litein^ 


matur  tubornatus;  ita  c^tegie  docet  in  fimili  Spec* 
intit.de  noro.crirainib.|.vlln.H5.vcr.3c  fi  tcftespw 
duc.1tur.vbidc:erminat,qu6d  Ii  tcftcs  qui  deponant 
}8  faliquod  fa^um  cfle  notorium , interrogetur  «qtfid 
■fitnotorium.&nclciantbene  declara  re  ,non  probat, 
atg.l.lccnndx.  S.cumqucciim.  ff.  deorig.iut.&fitc- 
fpondainidiftiiiictido  notorium  , Se  dixcrintdidi* 
cille  dilHnitioncm  d produceme , vel  eiusaduocat.O 
piadumanrgrfubornari,  vt  ibi  pacum:  hunc  fequu- 
tuscll  Alcx.ind.conf.i50.fubcodein nu.  i5.val6C 
in  propo(ironoftro.vol.5.Ripa' oiam  indd.t.  mun^ 
jd. verf  fcd  pone, quod  teftis.  fF.  fi  eat.  ptt. 

Sublimitarur  hxc  declaratio,  vt  no  procedat»fi  te>^ 
ftisreljNindaitfe  non  fuilic  inftrudum  infpedcilol 
X9.adtnonitu,vt  eftet  cautusf  in  rcddcndisrationibus; 
pain  tunc  vrique  probabit  poireftioncm : poteft ete- 
niiTvinftmi , Vt  veritatem  dicat  per  verba  conprua, 
iiixta  fentetiam  Bal.in  l.vlt.in  li.C.  ficxfal.inj^ni.' 
&ind.l.dataopcra.col.ii.nu.  6.in  fi.verf.  &qtiidli 
probatur.C.de  ijs,qui  accufa.non  pol.  cum  aliisad  id 
adduClis  d Dccin  coaf  np.  Ixtatus  fum.  coi.  ti.no* 
iS.vcrfx.tclpondctur,  vbiaddgtcsfupcr  uerf.  inftrai 
litcral.quamiimitationemalijscorroboratRipaia 
d.l.t.nu.37.ucrf.lcdquid  firclpondcrit.  r 
Quarto  declaratur, ur  locum  fibi  ucndicct,  quado 
20  ex  iam  dcppficistconftarcttcftemintelligcrc  ,quid 
illud  fit, de  quo  interrogatur : alioqui  fccus  cft,  prx- 
fertim  cum  hoc  cafii  interrogatorium  tamquam  fu-, 
peroacansum  non  fit  admittendum, pa  gl.  in-c.  i.do 
confef  in  fcxto,&  probatur  in  ^.quibus  piuna  c6ftir. 
C.iu  I.hxc  ftipulatio.$.diuus.ff.vt|ega.  nomi,  cauea. 
non  enimintaroganduseftdcco,quod  fcmeldccla- 
r rauit, fecundum  gl.in  l.i.  S.quodobfcruaci.  G.  deiu- 
cam.caIum.(Sc  probat  in  autn.  inillo.C.eodC  eu  alijs 
pro  hoc  addudis  ab  eodem  Ripa  ubi  fiipra  num.  3 i > 
uaf.Iimiratur  z.&  ante  cum  dixit  Bar.indd.  i.  num. 
1 1.  ac  plura  ad  id  adducit  lac-  Nig.  ibidem  num.  24. 
qcrf.Umitaturconciullo.Dec.ctiam,  nu.t4. 
Sublimit^da  cft  eadem  hxc  declaratio , ut  ucra  fit 
' vbi 


r 


t)e  probatloniK: 

ai  vbi  claret  conftat  de  eo  certam  habere  notiti5»rccUs 
fi prifumptiuc,  teftc  Arer,  in  d.  l.  i.runccmmcx  re- 
iponfione  interrogati  prxfumptio  efficitur , vera ; & 
'cerra  probatio:  ideo  admirrcndacft  interrogatio,  e. 
cumcaufam.verf.certitudine.de  teftibus  , ita  Ripa 
fupra  relato  loco, nu.  jj,  in  fin. 

»2  Anautcmtteftisperituspoffirinrcrrogari.quid  fit 
illud,  ffiper  quo  deponit,  te  docebunt  in  primis  prae- 
ter cos, quosipfi  allegant,  Ripa  ind.l.i.nu.j5-vcrlic. 
limitatur,vt  non  procedat , & Iac.Nigcr.nu.26.cum 
plurib.fcq.vctf  limitatur  hac  conclufio.  qui  in  vtia* 
que  partem  hoc  difputantcs  conciliant  authoresin 
hoc  inter  fe  diffidcnrcs.Catcraqi  ipfimet.ac  alii  in  d. 

1. 1 .in  primis  Purpu.nu.7 1.&  in  d.if.hsc  quoque,  qux 
nos  in  prxlcntia  de  induftria  ptactcrmiitimus,abude 
tibifuppeditabunt. 

^CO^CLVSIO  MCCVll, 

A R G V M E N T V M. 

Teftibus  poffelTionem  probari, 3c  qua  ratio- 
ne. 

SVMMulRIVM, 

• 

I Pdjpjfiopertejltt  probari  potefl. 

■%  PoJJtJ/io  magti  probatur  per  i e Rei  vicinos,  quam  oGos,& 
vcrjit.ibid. 

3 Vicini prpfumuTStur  babtrt  notitiam  de pojjfejpont  vicini. 

4 T efjtsvscsni  ratione  fundi, non  ratione bwitationis  ,a» 

probent  pojf^ionent^ . ' 

5 Teflis  vicinus  fuper  pojfejjiosudt  auditu  depontns,an—^ 

« probet. 

6 Tejlis  deponens  de pojjejpone  certi , 6*  limitati  temporis, & 

reddens  rationem, quia  fum  vicinus,  non  probat.  „ 

7 Colonus  in  probanda  pojfejjione,  an  fit  idoneus  tefiis  pro 

• domino  . ' ' 

8 Ttjlu  non  deponentes  de  certa  pofiefsione,^  per  fana , qua 

pojjedit,non  probant. 

9 TeJissreferensfeaddiSiainalia  depofitione  .fi in  illa  dt~ 

pofitione  de  pojjefsione,bene  deponebat , probat.  * 

10  Probationes  Juper  pojfiefsione  f aiJa,  in  aUa  etiam  cat fit 

profunt. 

II  Tefiis  deponens  fuper pojfefiione , non  debet  fuptr  negati- 

ua  deponeris . 

IX  T efiis  dicens,  Titium pojjidijfe  decem  annos  tantum, non 
probat, quia  fuper  negatiua  dicitur  depoiurc-j . 

'\gT efiis  depones  fuper  negatiua , qua  babet  annexam  ajfir~ 
matiua  m,  probat. 

14  Tefiis  deponis  fuper  aliqua  rt,qua  in  fenfum  tefiis  cadat, 

ex  quo  fequatur  atiquid  fetifuno  comprebenfibile,pro-' 
bat. 

15  Tefiis  deponens  fuper  negatiua  habente  annexam  afiir- 

matiuamfia  demum  probat, fi fuper  sUaajfirmatistiL^ 

. concludenter  deponat. 

sibus  cxplicatis,abunde  confarc  p5t , quibus  modis 
pofiellio  pier  teftes  ,pbctur,vt^tc,  quae  in  ijs  tota  fc- 
f ic  fita  (itaclibus  poindcndi,qui  nifiptcfics,vr pluri- 
mum probari  foIcnt,6c  poflunt;  tamen cu  mihi  non-  ^ 
nulla  fpcciatim  fupeis  diceda  fupcrfinr,  hac  cafeor- 
fum  acsteris  conclufionib.rcijcicda  Tatius  efle  duxi: 
cuvthxca  raeclariusexplicarcntuntumquolcgcn- 
tlu  c6moditati , qua:  mihi  femperin  hoc  totoopero 
I obfcruatacll,  mciiusc6(ulctc:(ingularcm  enim  ma- 
teriam filiculas  ptobationu  coduliones  feparatim» 
&difiin<ltc examinare, magnu  elfc reor  lectoris  c6- 
modu.  Explorati  itaq;  iuris  cft  poneffionem  p teftes 
.*  fprobari.-lcdquomodoj&aquibusnonitaccrtucft.  • 
Admittunt  tamc  omnts  iqris  ptudcmcs,hanc  candd' 


Conci.  MCCVIT- 

2 poflcffioncmtmagisperteftcs  vicinos,  qna  per  alio»  ’ 
prob.iri;ita docent  Bal.in  c.i. §.li tres.de pacciiimin., 
firraan.  Rimi.  fcn.  in  conf  5 j i .vifis  fubttlilliiuis.nu;,. 
14.V0I.  j.  Alcx.in  conf.92.vi(o,  & oportune  d.fculfo. 

* coI.2.n.9.vol.i.fcrib.*omnesinI.i.ff.fi  ccr.pci  G ib., 
in  fuiscommun.concluftit.de  prxfumpr.conciufO. 
num.6.vcrf.j.infcrtur.Iib.i.fiucPort.  lib.  4.coucluf. 
ii.vcrf.Scproptcrca  pofleftio. 

3 Cuius  axiomatisca  ratio  cftrquoniam  t de  polTcfr 

fionc  prxfumumur  habere  nociriam  vicini.vt  rclpoti 
dirCor.inconl'.2to.vifoftatuto.col.i.vcrfncc  vide- 
tur poflccxcufari.vol.t. per  ca,quc  habentur  in  l.fi  vi 
cinis.C.dc  nupr.&  pet  Bar.in  d.l.i.vbi  cxtcri.ft'fi  ccr. 
pct.cum  alijs  ad  id  adductis.ab  Alcxand.in  d.confil. 
pi.nuin.p.  volum.5.  I 

4 Hoc  idem  primodccl  aratur,  vt  procedat  t quando  • 
tcftiscflcr  viemus, latione  habitationis,  nOn  ratione 
fundi.n.im  timc  concludenter  dc  pofteffione , no  de- 
ponerer,inxt.(cntcnt.Ruin.inconfi6i.quod  primu. 
col.7.in  2.dub.lubnu.n.vcr.9.ctiamteftis.vol.4.au- 
thoritate  Barr.addudns  in  l.fi  tcr(ius.in  pri n. ft.de  aq. 
plur-arcen.  Qu.inquam  Bart.  ibi  non  ita  (implicitcc 
loquitur,  fcd  immo  contrarium,  ( pace  tanti  viri  di' 
xcrim)  in  eo,llipcrquo  a Ruino  alldgatur , fcnlitrin- 
quit  enim  B.art.qiundo  agitur  deiureperfonaru  vc- 

- hui,  quod  tilius  fit  natusiudoniofcicntibus  viciais, 
intclligi  vicinis  habitationcivt  d.l.  fi  vicinis.C.de  nu 
pt.non  dc  habentibus prxdia  propinqua :fecus fide 
iurc  fundorum  iplbrum  agatur, vel  dc  co , quod  ipGs 
fundis  noccc,&  prodeft.  na  m tunc  etiam  raiioiv:  fua 
diquisdf'V'idinus;&  tcftiseo  incafu  dcponcns,ratio- 
nemqj  adducens, quod  fit  vicinus  ipiius  fundi  poflcl' 
fionc  probabit, & ita  fcribir,mc.i  fcnreiuia  Bart.  ibid. 

5 Sccundolimitauir.vt  vera  non  fir,  quando  ttcftis  , 
vicinus  deponeret  tantum  dc  auditu,&  fic,quod  tatt 
quam  vicinus  percepit  per  foliim  fenfum  auditusil- 
lud,quod  erat  perceptibile  per  oculomm  fenfum ; Sc 
ideo  hoc  cafu  vicinus  poOeffionem  non  probabit*  fi« 
euti  fi  dc  auditu  (impliciter  deponerer.  1.  tcftiumi  C.' 
dc  tcftib.ita refpoiidit  Rui.in d.conf.  161 . fub  co.  nu. 

I j.  verfprartcrca  liipcr  interrogatoriis . vol.  4.  qui  for- 
tallc  didx  prioris  rcfponfionis  pcrtcliis , hanc  ftatiuj 
fubiuuxit. 

Tertio  idem  teftringimr,vt  habeatlocum,cu  agi- 
tur dc  probanda  poflcilionc  in  gcncrc:l'ccusfi  rradfa* 
turde  probanda  polfcHionct  certi , & limitati  tem- 
poris.tuc  cniin  ratio  tcltis.quia  fit  vicinus,  in  poi^f- 
fionc,non  concludct.ita  voluit  Ripa  in  d4.i.  nu.  55. 
vcrficx  hoc  infcrtur.ft.fi  ccnpcf. perca, qux  tradidere 
Ban.in  l.Celfu$,ad  fi.ft.de  vlucap.  &lcxa.  in  coni'.  10. 
fuper  primo  calu.col.4.fubnuni.5.vcrfnccprxdi^is 
obftat.vol.  1 .ac  alijs  abeo  ibidem  allegatis.  A n aut6 
t colonus  prodommo  in  probanda  pofl'cfsionc  fit  te 
ftisidoncus,con(ulasconcluf.noftram  szo.in  verbo 
colonus.vol.  I.  vbi  plene, dclroc. 

8 Hiautcttcftesdebcntdeccrtapofscffionc,  & per- 
fona,qux  pofscddsc  dicitur  deponcremam  perinccc 
tam  tcUis  dcpofitioncm  polisclsioncm  non  probari, 
quaplurimis  corroborat  authoritatib.Ccph.  in  colil. 
250.mcnlib.ckpfis.col.vlt.nu.47.vcr.poftremo.vol. 
2.in  primis.pcr  l.;.§.inccrtamv&  l.locus-fT.dc  aequi. 
pols.&  vtrobiq:  fcrib.&  Bart.in  I.Mcuius.lT. duobus. 
col.4.ft'.  dc  Icg.  1 . Propterea  rcfpondit  Alar,  i 11  confi 
j io.vi(isacMttisimis.col.2.fubnum.;.vcrf.no  obftat 
dictum  Baldini.vol.i.ccftcni deponentem, quod vi^ 
dit  illos  dc  Canali, de  quibus  in  cafu  fuo,rcm  in  con- 
troucrlia  vertentem  polsidcrc,  & laborare  per  labotS 
tes  eorum,  non  probari  iplbrum  pofselsioncm ; cum 
nullum  fpcciatim  nominet  6c  probatio  fit  incerta, dc 
obfcura,&  lienon  probct.l.Pompoiiibsfcribit.§;vlt. 
fF.dcrci  vcnd.l.ita  lidci.ft.de iur.lif.  cuius quidc  Ale- 
xandri doiltiinam  egregiu  explicat  Soc.iun.  in  conii 
1 } 5 .no  obftat his.col.4.1lib.n.  1 i.vcc.uci  cc & f .uol.2. 

Jifipiti  AIaJiardi,vol,i.  Bbb  4 Qi^un- 
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ca^u  illam  qua(i  pofTcHionem  n6  tribverc  hOc  f^rbe- 
diumt  nifititDlusptobnur:  hoctdcm  fenTiflcrcfcrCs 
Kcbuftin  commcn.ad  conft.rcg.tom.j.tit.dc  mater. 

* ^oQ'.art.a.gi.a.rm.26.6c  ibid.ipfcmct  Couart.  fubiicit 
titulum  illum  ptobari  fummatim  polTci&  ob  id  titu* 
Ium  prxlumpcum  rnlBccrC)Cxcap.cumveniflcnr . & 
ibi Abb.nu.S.de inftit-3c  Franc.in d c.  cum  perfonz. 
)».vlr.nu.i.dept>uiieg.in  6.5c  Mcnoc.vbifup.  nu.  24. 

5 Cuiuslimiutiontfca  videtur  circtratio,  quoniam 
hzc  non  dicitur quafi  podrdTiot  fed  pociusiniquaoc* 
cupario  .*  quarquidSadco  nihil  huic  occupaton  pro* 
deft , vt  cum  iKC  criam  rcleuarc  poflit  ab  onac  pro> 
bandii  vt  tradit  laX.in  Ui  prias.nu.46.ff.de  oper.  uou. 
nunc.alicgans.d.c.cun]  pcrronz.cui  accedit  Mcnoc. 
fupra  citato  loeo.nu*2  5.qui  ex  his.nu.26.dcclarat  ffa 
tutum  Fcrraricnle. 

COVCLVS  10  MCCtX. 

ARGVMENTVM. 

An  probationes  fadxin  remedio  pofleiTo- 
xio  , ex  iudicis  officio , profintin  iudicio 
pofTcflbrioplcnario. 

s V M M A R J V M. 

S Probaliomt  faiidt  m iudt<io  fumtnarifJimQ  pojfelforh , 
probdHt  m tuduio  pojftfforto  plenario . 

1  Aclatn  fummari£tmopoJpJpjriOtnonpraiudi<antin  pi/t^ 
lutrto . 

5 *ProbMionn  in  fumtnarijtmo  poJUjforioparte  non  cita^ 
tn, non  probant  $n  plenario. 

4 T $jits  examinati  m Jummariffimo  poffejpirioy  adboe^vt 

probent  tn  plenario,  debent  iterum  interrogari . 

5 7" efies  examinati  in  ludicifs  poffeforifi  eiuiUbut^  nd  pro- 

bant in  eaufapofiejionn  turbata  crpmnMt,mJi  iterum 
interrogentur . 

6 Poffefiorium  fummariffimum , ^uas  fdemnitattt  rtqui- 

rat,quoad  probationes  rem^tue. 

i Pf/^Korir\n  AC  t «n  iudicio fummarijl* 
X 1 f,n)o  poflefforio 

tepredu^asin  iudiciopoffefforio plenario,  prodef- 
ici5c  probare.confultusrcfpondir  Paul.^Caff.in  cof. 
jancauCaquxvcrtitur.col.a.nu.j.  verf  4.  principali- 
ter, vol.aqucm  refcrentcsfcquuntur  Did.Couar.pra 
^c.q.c.i7.rubnti.4.vaf.quartucx  pr3miflris.Ncuiz. 
in  conf.So.bencdiduscs  Dominc.nu.7.dc  Purp.  in  1. 
x.fub  nu.  1 oo.ver('.2.Iimi  tatur.  C.  de  eden.  Nam  cum 
iinr  probaiioocs  fadbe  inter  cardcmpcrlbnas,  dc  in 
cadem  cauO, licet  ad  alium  hnemi  6c  cff  ecliim , pro> 
pcerci  mirandum  n6ctt,fiitialioprindpaUiudjcio 
probenr.d.l.2.C.dc  cdcn.de  1 geffa.  C.derciud.fccua 
vero  effet  cum  probationes  fici^  io  iplo  iudicio  fum 
mario  non  repioducunturin  iudicio  plenario;  tunc 
«nim  nihil  pic^efle  iidemmet  auihorcs  mododi^is 
in  iocls  relati  tcffannirin  primis  Ncuiz.fub  co.nu.7. 
vcrlidc  faiemr-a  fferens  ita  etiam  placuiffcCaff.in  1.  H 
&pcr  pofreflrionc.C.de  cranf.&  inl.ordinarii.  Cdcrci 
vendeums  tei  illa  dVratio , qih  har  probationes  Iblu 
aiudice  rcceptz  fuctunti  vt  cxiisoptimcinftrut^ius 
firaelentem  pofler  coiitroucrnam  dclinirc . non  ergo 
plus  vitra  eius  voluntatem  dent  operan.l.  no  omnis. 
ff.n  ecr.pet.iic  Icntir  Menoc.^r  in  cdm.rctin.poff  re* 
jned.vit.q. io.n.  lubiung^  boc  in  calu dcberc  in- 

felligi.id  quod  tradidere  Fcl.  in  rub.  dc  rreu.  dc  pacc» 
in  h.Bnin.inconfQS.nu.v&li^-JC  Bcro.  in  conii  1 1. 

t nu-3.vol.i.geffa,rcilicct>inhoctiudic/oiummarir* 
/iinonon  prariudicarein plenario. 

RcOrin;:in]r  primo  loco  conclulio,vt  vera  Ht,ctim 
ille  probationes  aduerfario  citato»  rcccptz  fuerunt : 
Secus  li  eo  abfcnccjaurhorc  Paul.Offr.  ind.  confi.  ^ 
lubco4;.}.vol.2.cuiadh(retMcno.Id.q.to.i'uba.ift. 
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J Secundo  reffringiiur.vt  proccdat,cum  itefum  ftd* 

ftes  intenogantur : fecus  fi  non  interrogamur  dc  no- 
uo  m iudicio  pollcflorio  plenario, vt  aflcucrauit  Cali 
fub  eo  nu-i  .hanc(}i  intcrro.yirioncm  omnino  nccd* 
fariatn  effe  Mcooch.afldit  lupra  relato  loco  ■ quado 
n6cxade,rcdlcuitcrin  hoc  iudicio  fum mario  fuif- 
(ent  examinati.  aduerfusCaB.qui  id  non  in  nccetii* 
tatc,fcd  in  facultate  ponebat, quemadmodum  ,inqt 
Mcnochius, videmus  in  mdicilspoffeiroriisciutlibus 

} inquibus  f tcftcs  examinati  non  probant  pleni  in 
caufacriminalijpoircinonisturbatx.  vt  docuit  Satie. 
inj.fi  quisad  Ic  mndum.coJ.pcn.vcrf.aut  condemna 
rioncm.C-ad  Jcg.Iul-  dc  vi  pubi,  ibiq;  declarat  cx  his 

6 Fcrraricnfc  fiaiutum.Anautcmin  hoc f iudicio pof- 
fcffoiiofiiinmarinimorcfHam  publicatio  neccHaria 
fit»&  an  teffes , qui  fuper  hac  poflcfsionc  hoc  in  iutfi- 
ciointcrrc^andifunt.iuramcnrumderci  veritate  di- 
ccudaprzltaredcbcanndcan  tcfiiurcpulfatiohocin 
iudicio  firadmitrida,pofirem6anfalfiaccufario'ad 
ucrliis  probationes  hoc  m iudicio  fadhs  1 ^ponipol- 
fit.lucuIcnrcr.vtalTolct,  explicat  Mcnoc.indj^cmcd. 
vJr  q.  u . I z . 1 3 ,dc  1 4 d num.  jp.  vfquc  ad  num.  44.  a<i 
quem  Icdorcm  relego . 

CO^CLVSIO  JJ/CCJy. 

AR.GVMENTVM. 

An  probationes  fadlx  de  ptoprictate , pro- 
iinc  in  iudicio  polTelTorio  ex  iudicis  officio. 

SVMM^ARiyM. 

1 Probationi!  de  proprietate  fa^a  in  remedio  pojfejforio^ 

ex  iudicis  o^cio  non  probant. 

2 T ituli  probatio  non  prode  fi  tn  remedio  pojeffbrio  ex  iu- 

^ dkii  ojjkio . 

3 Petitorium  non  potefi  cumulari  in  pojje^orio  ex  iudicis 

ojfficiQ. 

4 Pre^etatiscaufaei^qui detinet tinhocremedionon pro- 

% Probationes  fdfladeproprietate ^profunt inhociudich ^ 
vbi aj/ignatu!  fust  termmut  adprobandum  ^ etiamde 
po^tJ/soni.Quoddiclaratur.ibui.nu.  6. 


I 


2 

i 

4 


5 


6 


tdc  proprietate  fa^Fas, in 
remedio  pollcllbrio  er 
iudicis  officio  nihil  ^barciiiccpcodcnc, tradidit  Pau. 
Caff^n  l.fi  in  poflefiione.tub  nu.i.Ovbi  eau.fiar.di- 
cens  fc  in  facti  contingentia  refpondinb.vt  ibid.  ipfo 
icfcci.huicadhsrcnt  Ncuiz.inconl.'8i.Deuminuo« 
ccnt.nu.27.fub  v^crr.&facirratio.Io.Bolog.inJ.naru- 
xalitcr  S.nihi)  cde.nu  44t.ff.de  acq.pofi.ac  Mcnoch- 
in€6mcm.rc(in.pofi.rcnicd.vit.q.9.nu.t6.quoinlo- 
<0  fubiugitconcluf.hanc  co  magis  veram  cfTe,  fi  lo' 
quatur  dc  coiqui  iam  in  polVcisionc  cfi,  cu  ci  fatis  fit* 
qu6drciinfiffat.vndcdiccbatNat.in  confi  21. nu.5. 
& Du.p  lib.i.  in  hociudiciof  tituli  probationem  ni- 
hil prodciTchincq^optimc  fcripfir.idcm  Alenoch-d- 
rcmed.vlt.q.4.nu.jo.pctiforimn  non  poffctcumula-’ 
ti  in  remcdiopolTcfroriocx  iudicis  officio , vna  cuin 
Boiogn.ind.^.  nihil  comnuine4)ar.2.infi.qucmad- 
modum,dc  caula  tpropricratisci  non  prodeff.quidc- 
tinet.licccnon  poisideat,  cum  illiloia  rciinfiffcncia 
futficiat>vt  hocreroedio  defendatur . 

Conclufionem  intcjliges,vt  proccdat>cum  nullus 
t terminus  alsignatus  fuit  ad  probandum  de  poffef*’ 
iioneifccusfi  tcrminusaffignaiusfuifletin  caufa 
prictatis  ad  probandum  aiam  dcpoffcfsionc:  tunc 
enim  iilsprobationcsdeponcfsionc  ineo  termino 
taCFz,  etiam  in  hac  caufa  polTclsoria  probantem  iu- 
uabunr.ira  Caff.d.incad.J.  fi  in  polscfsione.dcclarac» 
& imcIligitNcuiz.ind.confsi.fubco.nu.  27. 

Qiiod  poffremum  t imclligendum  cff,vt  locu  ha« 

beat» 


Probationes 


0 0 
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C L V S ! 0 AiCCXn. 


A R a V M £ N T VM. 

'An  h?res4>etens  fc  mitti  in  pofsoflioncm  ex 
l.vlr.C;deedift.diu.  Adr.tollen.  probare 
debeat  fc  adiuifsc  hxreditacem. 

SVMMARlVAt. 

i  tlpKtpiUHsfi>mttihtpoffiJsionemb*it^ck>.l.vlt.C.dt 

tdt£i.dm$  Adr.toUm.aditiontm  bprtditirtii  probart  vA 
hnttHr. 

Quod  deel.tton  procedere  in  epn  adin  non pojfxtnt , niji 

certa  obfefuata  folimnitatt,vt  ibid.nu.  z. 

* T-^CPr/^Ai  tpetentiffe  mitti  in  pofscfsioncm 
CU.1  cx beneficio. l.vlt.C.dcedic.diu. 
Adr.  toll.  n6  cfsc  necefte  probare  fc  adiuifec  haredi- 
»arcm, tradidere  Alcx.inl.x.nu.4.  verf.noobftar  • & 

ibid.Iaf.nli. 2.C.eo.tit.dc  edi  A.diu.Adr.rollc.  quibus 
atdhxrcm  Zuccar.in  d.l.vlt.nu.202.verf.&  ex  his  pu- 
tari,ac  \tcnoc.in  c6mcn.adipif.pol8.icmcd.4.  quc( 


Po  nV  rn  O'  rpoliatusif* 

• •'‘^cuperare  pqlTir.probamt 

1 pcrinduftionc jinpoflcfliOrtcn),&frp£luuni pcrcc- 
ptione.vr  concludit  Rot.dcc.  1 2.  alids  275.  perenri  fc 
rcftinii.dcrcft.ippl.innou.viji  dicit, Q>Tionfufticit  p- 
bare  fi.illu  in  cnorojocu  in  capitulo  fibialTignatuin 
tuilTc,  vel  fibi  pofTcflioncm  traditam  per  fundes  cam- 
panarumivcl  cornii  altaris , vel  mandaranj  fiiiflc  co- 
lonis,& redimariis,vt  de  fiuflib.fibi  rnderent , nifi  ct 
probet  cum  in  poflcflionfi fundi»  vel  manfipbcnda- 
lis  indu£lumfuiirc,vcl  colonos  fibi  de  prxbcnde  &ii- 

2 ^lib.rndiflcrcuius  frei  ratio  fatis  manifcfiaeh:Naiti 
per  illos  aftus  necclfario  no  infertur,  quem  pofledif- 
fcprxbcnda»  fcd  potius  iusCanonicalcacquifiuifle: 

} lunt  autem  tifla  longe  diucrfa  inter fe,cap.rclatuin. 
c.dileftus.c.dilcfto.  dcprxb.c.  cum  intcr.de  rennn- 

4 ciatJonib.Qtijjproptcrcollatotcanonicatu  nointcl- 
ligit  collara  pbcnda.c.cu  tc,&  ibt.no.  Imo.dcrcfcri. 
Lap.poft  Dominic.inc.fi  poflg.de  pratb.in  7.Fcly.ini 
c.cu  M.col.  p.  dcconft.  & hanc  eandem  opinionem 
ante  Rot.tcnuit  Inno,  in  c.in  lir.nu.d.vcrf.  & polTcf- 
lio.de  rcflit.lpol.vbi  dicit,  quod  poOTclTio  pbcndalis 
iurisnon  acquiritur  perfimplicem  aflignationc,  nili 
riideturde  frudbb.idq;  maxime  proccdit,cu  prtfbcn- 


78.nu.676.cx  eo, quod  ei  laris  fir,  quod  oftendattefla  5 da  ctmfifljrinnominib.t&iurib.  incofporalib.  tunc 

incntum,inquofcriptuscftha:res.& petat hancmil-  -:_i.  ■ « r.- 

iionem,  quoniam  ex  ipfa  petitione  declarat  fc  hafre- 
dcm.iuxta  l.gerit.ff.  dcacq.  hsered. 

Limftatur  hxc  concludo,  vt  non  f procedat  in  il- 
Jisvqui  cx  forma  flatutorum  no  pofsunt  adire  hpredi- 
tatem,  nifi  certa  obferuata  Iblemnitate,  vt  Ferrari* , 
vbi  lege  municipali  cautum  efl  lib.2.fub  rub.de  indS 
nita.inuli.ne  minores, et  mulieres  pofsint  adire  here- 
ditatem line  confcnliicuratorum,&  confanguinco- 
ruiii.mam  tunc  lolemnis  hsc  .aditio  probanda  crir.vt 
audior  efl.  Aret.in  l.fi  filius»qui  patri.col.i.fF.de  vulg. 

& pupil.cui  accedunt  Zueeardun  d'i'-vlt.fub  cod.nu. 

' 202.vcrf.led  fi  ciflei  talis pcrfona.ac  Mcnoch.  ind.  q. 

7&.nuai77.  vafdcclaratZuccard. 


e.O^NCLVSlO  e^MCCXlU- 

ARGVMENTVM. 

Prxbendx  pofseffione  Tpoliatus  agens  rc- 
tnedio  recuperandxjquomodo  pofscf- 
; Conem  Tuam  probare  poterit. 

SVMMARIi/'M. 

t .Prethendd  pojefiiojpeobafur ptrinduliionm  mpopf- 
y-.Jiontm^ifX  fruSwtm  perceptionem. 

% JPofiefiio.  prdbendp  cur  per  Jjtignationem  JialUincioro, 
. ioa  in  capitulo  » ir  funes  campanarum  non  probe- 
• • tur . ..  . ■ 

3 i*t(btndj,ixCanonicatus  longe  iiuerfa  funt. 

4 Caitpnkalu  rollato^on  intell^itur  collata prpbenda . 

5 PrpbentUyvbicanfiJittwnomnibuSy  (y iuribses incorpo^ 

ra^uspojiefstotius  per  fruiluum  perceptionem  debet 
probor  s:vbi  autem  in  fundo, iy  rebuf  corparalibusfuf’ 
jicit  induflio  in  poffefsiontm , 

^ Pofefsioper  inJialUtiontmprobatur, quando  ita  fe  habet 
confuetudoiiy  qunbuiufmodi  eonfuetudinem  probare 
debeauibidjtu.j. 

S Coafuttudo  non prpjumitur . 

9 'Prpbendario  ^vbicertus  locas  afsignatas  tfi  f per  eius  jn- 
jiallationem  pojfefsio  prpbende  probatur. 

%0  Prrbtnds  Jpolsatus.adboe,vtrejiituatur,>tn  habeat  pro- 
bare titulum  rem^sue. 


etenim  omnino  frufluu  perceptio  neceflaria  cft . Si 
aut  prxbcnda  conliflit  in  fundo,  5c  re  corporali»  fuf- . 
ficit  indubio  in  polfcfllooein  illius  rci»&eandC  opi- 
nion&tcnetfial.in  l.z.col.  to.  verf  fuper  tertio  pun- 
db.nu.xS.C.dcfeni.  ficacq.vbi  loquitur  dcpoflclHo- 
nc  rerum  corpora Unm , & incorporaliunr  acquiren- 
daiallcgando  Inno.in  d.can  litc.&  clarius  idem  Bal. 
id  tenui  t.ibi  ou.4.Mi!isin  fuotcpenarioln  vcrf4>of' 

, fcfilo.rccupcrand*  agens  probanda.  Ant.  Butr.ihd. 
c.in  lit.de  rcfl.fpol.Soc.fcn.conf.i  J.C0I.4.V0I.4. 

Limitarurtamcn,vt  id  locum  nonhabeac,qua^o 

6 fle  haberet  in  contrariu  confuetudo,nimimmiqu6cl 
f cf inflallatioDcm  alicuius  k>ci,  vcl  ta(flionem  cor- 
darum , authmoi  acquircrcturpofleflio:  tunc  enim 
dubiu  n6  cft,  qum  per  tales  atlus  pofleflio  pribendas 
probata  icmanc.ar.ita  limirauit  Ihno.in  d.c.in  lireris. 
arg.c.(ecundum,dcconfua.&  cum  allegar, Icquitut- 

7 QUcdlotJndcc.  12. vbi  etiam  dicif,qubd  littaliscon- 
fuetudo  negaretur , alleganti  cam  probandi  onus  in- 

8 cubcrcr.d.'ca.conluetudotcnim  nonpr*fumirur,vt 
traditum  efl 4 nobis  fup.incondufConlijctudo.Di- 
cir autem  lnno.qubd  hodie  dc  generali  confuctudi- 
nccft.vt  perinftallationcm  transferat  pofleflio, qu^ 
cofuctudoad  vngu5  rcm.inda  efl,&:  ideo  fi  in  aiiolq 

, .co,quafoliro>ntfa£lainflaliatio,ndcritprobatapc< 
hmqi  aclum  pofleflio.  Cuiusdi^u  refert , & per  onr- 
nia  Icquit  Abb.ind.c.a.col.vh.vcrl . ad  pnedida  ad- 
de d.nu.j  6.dc  confucr.&  hoc  cft » quod  dic  jt  Rota  in 
p allcg.dccifqubd  fi  certus  locustdcputatus  cft  ptatbd.  * 
dario,pcrdusinflollationcm , fiuc  induclioncm  ac* 
quiriturpolTclfio.vrnot.pcr  Archid.inc.|cu,qui.&c. 
iicct.il  2.dcpr*b.Iib.6.&  hoc  idem  cdprobauitAn- 
ch.in  rcg.linc  polTclfionc.col.rd.dc  rcgau.in  6.Abb, 
inc.tranlmiflam.col.ptdc  cicdl.FcKinc.auditis.nu. 

1 s . verf.  cofuctudo  faciendi  inflallarionc.  dc  pradeti. 
vcl  dicitiQtcdfuctudofadcndi  infla  ilacioncm  certo 
rno.vd  in  cerro  loco , non  extenditor  ad  alium  mo- 
dum, vd  locum  fimile , & hoc  Ctidcm  fcquiturinc. 
nc  Dei  Eccicfta.in  prin.  dc  fimon.  vbi  adducif  Inno. 
& Ror.inioc.fiip.dt.cnm  pturib.ali|s,quos  abiplb  pe 
tere  facili  potes, & hanc  eandem  opinionem  vr  rene 
rcMiliSjinlo&fup.cir.adducensRom.ificonf.  275. 
licet  adducat  But.ind.c.  in  Iit.  qui  dicit, quod  Iblutn 
per  huiulmodi  inflallationcmi'acqiiiritur  quali  p6f- 
fcfllo  pralaturx.Cuius  opinionem  nemoprobauit. 
lo  An  autem  Gtt  ncccflc probare  titulum  ad  hoc»  vt 
prabeda  fpoliatusreftituatur, tradidimus  lup.in  verf, 
bcncfidum.vol.i  .&  in  ycrflpofium  inf.hoc  vol,  j. 

COH- 


DIgitIzed  by  Qoogie 


■ PrsBgnantia^ 


to9j6tvlio 

ARGVMEl«rTVM. 

PracgnanMa  quomodoprobetnr, 

SVMMARIVJIT- 

t Presnamu  probitar ptraprtioaemoirfittritiim' 

» 0^:ricibttt,vbiiit  pirta  agitur, tamquam  piritihjhn- 
dumtji. 

3 PeriUnnaritfuatfteTtdtndmH, 

4 Obfietrieesm  medicorum  numerum  reponuntur. 
PrugnAntia per  trts,velad  minus  duas  objietriees proban 

daefi. 

t Objletriets fuper prtegndtUpCumiuramtntodeponerede’ 
bsnt.t/  cur.nu.’j.Contr.nu.%,ConeiL  nu.  91 

10  Pragnantia  probaturex  la£h. 

2 1 tStiuliers  aj^tnii  ft  pragnantem  in  dubio  creditur. 

ItPragnaniia per vnieamobfietrieem probatur  t quando 
CUM  ea  concurrit  diilum  ipjsus  mulierit . 

14  MttUtrfi%ihsJhnx,iscuiai  virabftm  dKiju^npra-^ 
fumitur  pragnans . 

probaturfper  afletrioncm 
^ obOcrricu , quibas  in  hac 

% parte  caneam  in  arte  t pcriiisftandum  cft»  quemad- 
modum (tamuSiCtia  cum  dc  partu  imma(uro»&  dc 
partus  v-jta>&  crteris  hm6i  ad  fuam  artem  perrinen- 
tib.quxritur.ita  voluit  Angdn  Ullud.nu.  2.  ff.  fi  pats 
hxrcd.pci.Cnius  tei  eam , quam  addux  imus  ratione 

g reddir, nimirum  quia  tpctirisin  arte  fua  fiandum  cft, 
vr  pcrfpicuc  dicit  Vlp.in  I.  i.in  prin.&  ibigl.ff.de  vet. 
inlpic.l.bonommfdc  bonor.pol.l.intcftato.ffdcfuis, 
& Ic2,it.$i.quodautcmanobis.in  Auth.de  noalicna- 
l.lemcl.Cdc  rc  milir.lib.  i i.l.r.ff.dc  Itatu  hom.c.  fra- 
tcniitaiis.de  fri".Sc  malcficiat-cum  aliis  pluribus  ad- 
ductis a nobis  lUpra  in  concluf.  peritus  in  arre  .(^a. 
rauonc etiam  Alex.conf.i5.mi.t  i.vol.i.obftctriccs 

4 f m medicorum  numetum  pofuic . 

5 Tres  autemf  obftctiiccs  vocandx  funt  ad  infpicii* 
dum,an  mulier  fit prxgnam»  Tcdduoconcordanfcs 
mulierem  prxgnantcm  cfTc  probabunt.I.  i.in  prin.fF. 
dc  vcnt.iiilpicic.Spccul  intir.de  tcfic.S.  refiatdenu- 
jncio.vcir.iccm  tresobflctriccs.nu.6.  & ibi  etiam  Io. 
And  ad  minus  autem  duo  concordare  debent,  al  iis 
non  probant » cuiusrci  rationem  colligere  poliamus 
cxi:s,qnxtradidimu£.indconcI.penm$  maite:nam 
ad  probandum  duo  ad  minas  periti  concordari  do* 
bene , mjximcquandoconaro  copia  haberi  potefi. 
Dcc.tn  c.propoiutfti.vbi  etiam  Abb.6c  Fcl  de  proba* 

* vbitefiaturde  * communi  opinione.  Ruin.confisi* 
nn.ia.vol.5.Bald.in  l.rcpiimomcnfc.ina.lcdtffide 
iiaruhomin.Anc.inl.qui  luminib- ff.de  feruic. 
Dcdaiand-itamcnluntrupiadi^a.  vrprocedanc» 

6 quandotobfietriccscuminramcmodcponunrcau 
li  (inc  iuramcntatunc  cni  m minime  probant» vt  no- 
tatur in  Uuccdi^alt.S.his  illud.C.dc  lecuo.  nupe.^ 
inl.comparationcs,Cdcfidcinftmm.ficfcnfitBait. 
in  d.l.  I .in  prin.  ff.de  vcntinfpic.  & I.  Theopompus. 
ff.dcdotcpralcg.Ial.ittl.  dc  pupil.  S.  qui  opus  nouu. 
Du4.ffdenot1.opcr.nunc.de  in  hanc  Icntcntiam  pia 
rcscongcruFclv.ind.c.propoluini.col4-in  ?.concU 

7 Jub  nu-  7-  dc  probat.  Ucce  enim  periti  t in  acte  non  te- 
neatur dc  veritate  iurarc,nili  in  iiscafibus , in  quibus 
certa  notitia  haberi  poteff  ,vt  ait  Bar.in  d.l.  Theopo- 
pus.ft.de  dote  prxlcg.  attamen  <ic  credulitate  debent 
iutamcmm  prxllare,  vt tradidit  idem  Bart.  concilia* 
doglolias  , qux  inter  fc  pugnate  viditWiinprooem. 
fforum.col.vlf.nrt.8.  Albcr.  m i.conftit.Cod.coL4. 
vc^dnunguid  Mcdico.Dcc.in  d.cpropofui&.aa. 


lofflphiKlafcardf : »001  ^ :a 


i7xiuidlcithaRC«fl!;C()ifflfflOA(m^id3o4tllin^ 
in  l.i.S.fi.nu.ij.ff.devcrb.oblig.  V 
t Contrahumftamen  femire  viddHir  Admrfiin  d.l. 
i.in  prin/uper  vcrvcIduo.ff.dcvCtinf^ic.&inliur- 
iurandiingl.t.ver.ltcm  qqfdotra^tuc.C.de  tcffib.^ 

9 . Sed  facillimQ  t eff  has  •rT/r9^<«t< cuitarcaila  enim 
regula, quod  periti  dc  creduritate  iurarc  debenr,  pia- 

• ribuscalibus  locum  non  habet,  ve! uri  qnandoperi- 
tus  aOiimptus  eff  d partibus,aut  iiudice  partium  con 
renfu,  vel  qua*DdocommictcrcturfacUiS)  5c  fimpler 
declaratio  alicui  tanquam  bono  viro,  vel  nuando  as 
afliimiturdiudiccad  conrulcndufn,dcinrormanou 
ipfum  iudiccm,vel quando poirus publicum officiia 
gerit , dc  ^ principio  cur.iuic.His  omnibus  cafibuS  n6 
lequirituriuramcnmm.  Poffunnus  igitur  dicere  prio- 
rem opinionem  regulariter  procedere,  'pofteriorem 
vero  his  cafibuscancum,quibusiuramcncum  non  re- 
qmmur.prout  etiam  condliauit  Dyn.infingui.201. ' 
ina  p.quod  0bffccriabu5.de  quo  etiam  plura  io  con-, 
cluf.i034.rritum  eff.nu.;4.&  pturib.feq.vol.i.^' 
\'idcnda  autem  omnino  eff  pncdi^a  condufior 
peritus  in  arte,  ex  qua  tanquam  ex  fometiauii,huhiC 
modi  conclufiooes  dimanarunt  . 

10  Prxgnantiam  quoque  f ex  laAcprobaritradidk 
Bal.in  rubr.C.deprobat.coI.vlt.  veri,  vifa  diuifione. 
vbi  dicit  hanc  effe  probationem  concludentem  > ex 
nccclfitate  namrx.Namralitacnia)fit,vr  qui  lac  hx 
betprxgnans  fir,  vel  fuerit . 

ti  llludquDq;  feiendumeff  mulferifdicenti  fepnD* 
gRanicm,indubioccedcndum  effcivt  memoric  pro* 
didit  Ang.inI.illud.nu.z.ff.fi  pars  hxrcdpeta.Guius 
tei  eam  rationem  reddit,  quia  defaffo  raoa'’itut , U* 
cetpcrfspc  mulieres  dicant  fc  effe  prxgnantes,  vtVi- 
riscomplaccant , vt  tempore  hiemali  vcftes  pellicis 
Tcbalci,3:  carrera  iocalia  eisemantur,  vtdicitgl.  in  I4 
i.S-fi  omncs.ff  dc  vent.inrpic.Idem  cenuir  gl.in  l.cfi. 
quidam. S.quod  didtut  proximns.ff.  de  acquir,  harr& 
Idqtic  maxime  procedit»  quandocum  inuiicrls  alTct 
ttoncconciirric, etiam  didum  obffemcis.Nam  lices 
vniobffctrici  dicenti  aliquam  muJiercmeffcgraui- 
dam»DOn  credatur, quiadusreqaimntur,vtropfadi> 
ximus.attamenfi  mulicrdicat  fe  prxgn^tem,  & id6 
1 X dixerit  vna  obffetrix  t fufficit,  vt  ex  d.l.  i.  de  vent.  in- 
fpic.adnoraak.Spcc.in  tit.de  ceffe.  $.  reftatde  nume- 
M>.verl'it(m  tres  obfferrices  .num.  6.  Quod  procedit 
m illa  vna  obOettlx  ingerat  fc : mne  enim  le  lufp«a 
a*ni  rcddii,&  ideo  maior  nomet  iis  requiri turK}aani 
4||iiaiidonega(ivttradidcrefctibcn.ind.l.i.S.dc  infpi 
mn  ft'.de  vcnt.inlpicien. 

Neeillud  etiam  filemioprxtcrcundam  eflcc£leo>' 
i^qoodlicci  mulier  t intra  annnm  ludu»  nubere  noa 
poflitiquando  cit  periculum  ,qUod  ex  prioremarito 
pizgo^  Iit,  & lic  conrotbacionis  fan^inis  .'tamSa 
ii  iutra  tres  menfes,  vel  qua  tuor  non  appaream  vci^ 
irhcumote,  vel  alijsconieflutiseXprzgnantteOe,^ 
Dubcrepmerit . Item  fi  fit  rcnex.fierilis.Itcm  fi  mari- 
tus deceflit  abiens . Ifiiscnim  omnibus cafib.miiliet 
14 1 pixgnansnon  picfiimiiur.  quemadmodum  ex  fen 
tcnda.  Paul. dcLcazar. it  Rainc. de Forlin. tradidit  - 
Bal.inl.dcccao.Cdcbisiquinot.iiifam.  . 

e 0 e L V s i 0 juccjy. 

ARGVMENTVM. 

In  his,quz  fune  modici pranudicij  confen- 
fen  fum  facile  przfumi,3c  leuiorem  pro;; 
bationem  requiri. 

SyMMARiyM. 

I Ctfinfusniindacitarmbii  ,qaafaatmagmpr*kidic§. 
a Tacilarnilai ia  ribui  magaumaiaduiiteoajiajum. 

} Coa- 
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9 Canjinftttin  rtbus  vt.i£m  pfomati  ,'ttlamtxp4tifntia 
non  prffitmitur . 

4 Pr*ftmtia  nbj[a(it , vt  quit  ■videatur  iH  fui  prsiudicium 

totifintirt . 

j jConJmfut  m rehis,  magni  momenti , etiam  ex  vtrbisga- 
ner  a Ubmon  prafumetur , 

6 Confmfu!  non  prxfumttnt,  vbi  agitur  de  pretiudieio  iu- 

ris parfonalii  fieui  in mr* rtaU,^  . , { . 

7 Ccftafu  ifaeHr  prafamitttr,m  bh  qup  iSt  modeei  piudffij. 

8 ^robettiovei  iruforet  requiruntur  /a  dia, qua  utodicttM 

praiudifOttna^irunt , 

p-ljttera  etiam  no^gUlataprobanttvbi  agitur  de  modico 
> ' pre^dtuo . . . ' ' . 

loJMtra  Epifiopiin  rehuimagiumonmH,  90» fidunt  m 
JiaUquiilemprobAUontn^uMtinbttjiptamodttMmaf 
fn^untpraiudidum , . ^ 

1 1 Probatiofimiplenafip^it  fmpitiiiudicu  verbo  trt~ 
dit7tr,w.  bistquee  modicum  dant ptaiudmum  > 

\ j 

1 praiadicium  quis  non  fprxlunciicutcp' 
Al  l iLlI  se(i»c.l.peault.lTjdef«rt.qor.;gLinl.j.t?. 
•de  3cq.poCAbb.in  c.iacauns.ln  2.col.dc'dcd.ybidi 

in  rQgtaui.de  oncrofa  > dc  iUntduis  Qxpiicadis. 

2 requirit exprcnuscdfenruSincQ.lutlicittraVuumjiqu;. 
Accid.  Bella. dcc.«7 1 .tradu  t Doc.pmncs  In  I .qu^^do 
•Sis.if.<6lu.nMr.  & Canoni^^x  in  c.nonne.  dc  prxsupt. 

♦ fiede  * communi  opiniono‘(cft3turCapi.i  c5nd.S<5- 

5 'Ampljanii  primo  ^cedere»  crcocuititc  tlciaia» 
& patientia-  adhuc  enim  quisin  li»i  prajipdicium  no 
videtur cblcntircgio.in  i.qpi  p.1titur.iE  nam  l.tiliul- 
fa.S.inuims.tKdc  ^cur.Alcx.c6Cj'+.fiu.S.vol.7.conC 
p 8o.nu.4.dc  coC.  ( ja.nu-9.  cod.vol.7v  vi^  plusdiciti^ 
iii  adu.panim  onctofo.partim  vrUi,lci2iia,&  patij- 
tia  n6indncitc6scsu.Ccph.c6Ci  jy.n.jp.  iCom.cOf. 

I ti.nu.?.no.incasq  raccr.de rcg.iuit.in  Ainno.inc. 
ingQDdi.dccicd.Bal.inCG  t»oe;C-ab  VcHcian-Sali. 

inl.inuil^.Cdc^urat.Innoc.Cipibcn.dclo.Aod.in 

C.Cumana.dceltcl.Arclvdiipc^d|9eoni.iS.diftin£l. 

Ampliatur iccundo . v t.proccdar  ctU>n  concur- 

4 rentetprarfentia  : adhuc  enim  in  lui  prxiudicium 
quis  non  prxrumiturconrcmirc.  laC  & rcitquiin  d. 
j.quxdotis.ff.lbluto  ma^tr.  Alcx.in  l.fxpc.ff.dc  rc  m- 
diiAlba.c0BC1z.m1.15.Ccph.c0nt.110.nu.14. 

•>  A mpUatut tertio coclulio^vr  ctla  procedar, (i  ver.  ■ 

5 ba.peneralitf--'^qtiis dixcnrmo cftcDim^xtumcndu, 
quod  ex  vabi#'^atumcunquc  generalibus  quifquJ 
fibiinagnum  UiCcrri  velit  ptxiudiciiini.iu  iclpondit 
Ccph.c6rzs.nu.40.vbiadd.lj3r.jnl.i.co).6.vcr.pr^- 
tcrca  Qon  cft  verHimilc.tF.de  ofiic.pt;ocm'.Ca;fer.Ri- 
pa  inl.Ccniurio  nii.8 i.6c  8z. IF. dcvu^.dc  pup. 

Linntarur  concludo, vtpioccdacq^a^turdcprx 

6 iudido  iuris  pibnalis,('ecuS  qu  agit  t de  piudicio  iu- 
ris  realisi  primo  enim  carunbprxCumiiur  quis  in  fui 
‘ ptxiudicrum  conlcnrire.lccunilo  vero  ca  fu  prsCumi 
tur.l.hliusfami.§.inuitu.s.tF.deprocurator.Bal.iul.in 
uirus.de  ibi  etiam  CaQr.C.co.tic  de  procuta.lo.And. 
in  addi.ad  Spcc.in  tir.  do  arbitris.  S.icquituc.vcrC.led 
nuuquidarbitrator.Alb.conCrz.nu.5.PariCconC43. 
nu.46.vol.  I.  Ccph.conCtco.nu.  14-  Rui  in  I.z.col.z. 
prope  fi.lCdcIcg.i.dcgcncraliterlimKatur  toCluGo, 

7 vtnon  procedar  quailo  agitur  de  modico  tpri^iudi- 
Cio.PariCind.conCv  J.l.qiiam  Tubcronis./.mht  qui- 
dam.fF.de  pecu.I4»abinus;iF.  comunt  diuid.l.  Labeo. 
-cdgCtKdcaqua  plu.arcen.Cquihora.Si.nquisiutrus. 

* IF.de  dam.infcc.SQ^*  comuniter  tenetur  pcrDD.in  d. 
•I.quzdoris.&.in  d.c.nonnc.traditlatc  Bcro.c6f.190. 
Du.fo.voi.i.Abb.  conli40.  Fadu  licpropunitur.nu. 
7.vol.z.quibasomnibusiocis  c6cluditurinhis,quc 
Ju.nt  magMi  pixiudicij  contentum  no  pi-xtirini,  fecus. 
autem  in  his,qus.modicum  prciudicmni  continent. 

‘ ScicodumauiecRgcncrahtcrin  his,quxtunt ino* 

S diciprxiudiaj,lcuiurcmf  probanonem  requiri»  dc 
quatneunque  piobationcadmltti.ldcodixu  Innoc. 

f 


in  c^i  mu. io.de  dd.indru.quod  in  hirque  modicu  iu 

9  Iccofincnt prxiudiciuh],  crcdjrur flitcris alicuius  cc 
. rtodgiiiatis,dt  dc  rebus  ad  faii  ofHciu  nonprinentib. 
* idq t* comuniter obferuari cx  cdtucnidihc, acpcjlpoi 
m Romana  curia  icflatur  Gin.JnJ.p.idanpuiilima^ 
coi. i.vct.ltc  cftarguchdum.de'  ibide  Bal.coLpcn.nm 
u.C-dc  pad.Abb.iiic.cQ  mccdc^ijs.(nr.j.dcmaio»- 
& obi^icn.vbi  inquit,qd  in  his,(pix  k«Jt  inagnipi-a.*- 
lOtudicii  t Jitcri  Epilc^  non  ficium  prpbariono  nili 
aliqualeiu.fccusin  his.qucsfij  modici  proiudtcij  ad- 
ducit lon.in  c.in  prxfcatia.de  rcnunciat.idcai  icnuit 
.Qld.conCiSq.col.z.Bart.inauthinidbrcuiorQs.C.dc 
fenten.  cx  breui.  rccit.  vbi  dicitquod  in  hislemotib. 

I icrcditucycrbo  t Gmplici iiidich,&  fetui plena  proba 
tiolulHcit.quodctia  voldirBar.in  l.r.cej.li.  C.quor 

* xii  bonoru*n,dt  l.z.S.fi.C:  vbi  iu  rem  .atft.tcncnt.’*  c6- 
muniterDD.ln  c.pqftccllioncmjdc  probs^ion. 

Cxtcra  colligas  per  te  cxcohclufionc  litcix.de  e» 
conclulionc,PaticmIa.pratfcntia,Mandatuni,RatiA' 
cattovdc  iimilib.qutbus  in  locis  (tadidimus  quando 
in  fui  prxiudicium  quisconfeotire  prxfumatur  . 

e 'L  V S 1.0  dMCCXVl . " • 

‘A'R  G V M E N'.T  V M. 

•i.  ?i  • 

ExpreiTa,in  precibus,  an  & quando  impe 
trans  probare  teneatur. 

SVMMfLRIVM, 

1 Impetrant  ajiinpredbui  exprejfsprobarcdebet , &eur- 

fiumJi.  • 

2 Alienandi  licent  ia  vbi  dat.iefi  afferenti  eainvtHcm:effi.i 

ipfiiiaiii.ptUitainn  probandi  onus  incumbit , 

> CLmJulatf  pricei  veritatenliantur  ,'in  quobbttrifcripl» 
wtelligitur - 

4 V alor  iumjiei/expreffus  in  precibus fi negetur  , abexpti- 

menltproban^tsefi.  , ^ 

5 Prajuppojitutn  in  difpofitioutdcbet  vtrifUari antequam 

dif^jhio  lotum  habeat  i.  ■ . ' 

6 Impttransdthei  proeareexptejpt  in  precibus  , etiamjtin 

• ffjiriptu  efiit  ciaaftfJatx  cntqfcitfitia.  . 

7 Alldufui^^xctnafventia^quiduptr.ttur . 

9 T aciiu  abqiiiJfiafie  dpuu  mpredbut  fid probare  debet. 
loObrtptio  eji  expreji*ifaylj'urrepttai^iturnii.itveri. 
r I ImMtrausquaei^  hqbetwttntionufifundqtafntexpr^ 
jampreabusfrobarenonteneti/r.  ■* 

1 z /Mpetsant  non  wieturfrobare  nispratdqua^on fitntde 

JqbnaHita  grqtiradl^quafi  PrincepAghorafittptillilo 
minus grdttantcohcefiifiit-. 

* T*  V n rf*  (Tt  precib.  probari  bebSt  f a bcr-‘ 

r “ primctc,fi dcciscotroucrfia  ipli 
cuAliq^ofucrit.ita  rcfpodftlmppdnl.minoru.C.dc 
px^4uinor.tr.iditIo.And.in  c.i.nu.a.dc  lit.contcft. 
in  6.alws  cft  ccxccptionis.de  indic.codib.v>.caius  di 
itu  comproba  r Abb.in  c.  coftinitus  coi.  z.dc  reft  fip> 
dc  c.fcdcs,eo. tir.de  in  c.  quia  circa^icr iliii(ex.ip x.dc 
j.notab.dcconfanguinit.  6cafKnit.iSc4iic.fi.nu,8.dc 
prxsuptiontbvdc  cqfjo-id  dcmvcquymunmi.z.vcr. 
pccrea  hirrcptio.voJ.z.  id  Ct  tcnctSpccul.in  tit.de rc- 
icrip.prxfcnta.if.ratioc  quoqidcfc^s.in  priq.vbi  ct 
lo.And.lnaddit.Cardinal.cbnf.69.incip.  Quoad  pri 
luu.Oidrad.coulizyd.Clcmcns  Epifcopus.col.z.vcr. 
ad  fccudii  vf.Philip.Frac.in  d.c.z.nu.  17.de  lit.coicrt. 
in  6.id5  vf  tcnuilTc  Ahx.conf.4nu.7.vol.  j.vbi  dicir, 

2 quod  d data  fuit  licentia  alienSdi  f alicui  pctcmi,dc 
aftctcnci  talem  alienatione  vtild  cfte,ip(i  podea  pro- 
bandr  onus  incumbctJpfam  alicnatioqicormtiedo 
ccifift'c;quodcti3.iraclitlatclmo.poftaiiosomhcs  in 
C.2, au.t2.de  t/.dcdepodto.  Cimcnf.c6f.243.vol.V‘ 

. Dc6- 


Dcc.c6r.i4i  & i5t'Ang.5fiauth.dcalicnarionc,& 
cmph.S.hoc  cr  col.pcn.Ied  vrad  rem  redeamus,  c6- 
clufioncm  noftram  tcnucruntcxprefsiSpcc.inti.de 
clandcft.defponfat.paulo  poftpriri.Soc.fcn.  06^164. 
col.z.verf.confirmaturit  prxmifla.vol.i.vbididt>g> 
5 tinvnoquoq;  rcfcriptOi&mandatointclJi^mrilla 
claufula>n  preces  veritate  nitantur , & id  dicit  tenere 
* coitcrDodl.in  c.i.dc  referi.  idcmdixitDcc.c6f.ij  3. 
vifo  procefTu  agitato.nu.i.  vcr.nam  quando  aiiquid. 
& conr4j.quamuis  ip  cafu  propofito.  nu.  16.  vbi  di- 
cit, quod  gratia  impetrata  i concilio  populi  intclli- 
git,modo  in  pcibLCxpofita.vcra  fint.d.c.a.dcrcfcrip. 

I. prxfcriptionc.C.fi  cont.ius,vcl  vtil.publ.  & ideo  is, 
qui  facit  fundamentum  in  gra, debet  ^barc  ea , qiix 
continent  in  fupplicationc.  Idem  Dec.confdp^.  vi- 
fo punfto.  nu.  8.  & conC  1 dS.pro  tenui  fitcultatc.n.4. 
coi.  j.  vcrf.confiripat  pdifta  concluf.Hoc  idC  tenue- 
runt Rip.&  Fely.  in  d.c.x. riu.29.  de  rcfcr.&  per  hanc 
cdclnf.  Abb.in  d.c.fi.dc  pfump.dicit,  fi  quis  inpre- 

4 cib.tafrcucrauit  tale  beneficium  efle  valoriscentum 
ducatorum,  & ncgctur.afrcrcnti  probandi  onusincii 
bct.q»  late  examinat  ibi  Fcl.facit  pro  hac  conclufga 

5 t prxfuppofiul  io  dirpofitionedebet  vctificari,antcq 
ea  difpofitio  locu  habc.at,  vt  tradidit  Dcc.c6f.25 1 .n. 
$ .eu  igiturcocedcodogfam  prarfiipponant  vera.qu^ 
narrant  in  pcibus,h6  miru  fi  ,pbari,&  veri  ficati  dint. 

Ampliatur  aut  iftaconclufio,vt  procedat  ctiamfi 

6 Princeps  in  litetis  addidiflcttclaufulam/c  concede 
re  ex  certa  fcicntia.vcl  de  plenitudine  piatis.  Adhuc 
enim  tenet  impetrans  ubarc  caiqus  in  fupplici  libcl 
lo  narrauit , tta  prxclare  refpondit  Soc.  fen.  in  allcg. 
conf.  1 64.C0I.  ?.  verf  fed  ad  i(ta.d.vol.i.vbi  dicit,  q>  di 

7 Aa  clauftila  nodenotatteerta  fcicntil'nifi  iP  cis.qua: 
princeps  pfumitur  fcirc.vt  Ipnt  ea,  q conlifiunt  in  iu- 
re,  & qn  proccfliim  fuit  eu  caufie  cognitione , immo 
claufulx  pdlflxintclliguntur  appofitz  cum  eadem 
conditioncifi  preces  veritate  nitantur,  arg.gl.  in  1.  fi 
patronu.S.patronus. ff.de  his, qua-  in  ffau.pa.&  tcx.in 

J. fi.fF.dec6rcff.pcc.qucprofing.alicg.Bai.in  l.fi  absc 
tis.C.fi  ccr.pcc.  & j)bat  ex  cis,  qhabentur  perCin.  in 
l.in  coutradib.C.de  non  nu.pcc.vt  ibi  per  ipsu  Soc. 

8 Ratio  autem  j huius  condufionis  ea  cfi,qu6d  fun 
damcinum  intentionis  fuxquifq;  probare  tenetur, 
non  mirumergo,  fi  qui  fc  fundat  in  litcrisdebetpro- 
barc,quxin prccib.cxpofitafunr, propter  quxlitcrae 
ipfc  funtconccflac,idtradidit  Rol-a  Val.conf.io.nu. 
8.vol.4>Soc.iun.c6f.  i a.nu.^.vol.  i.  Bcro.conf.  19.  nu. 
i j.vol.z.cum  alijs  plurib.cumujatis^.  per  lofeph.  Lu- 
doui.conci.14.  & itanc  rationem  huius  conclufionis 
reddit  Cacher.  decif.  1 7 1 . nu.  io.de  lofeph.  Ludoui.d. 
concluf.in  verf.  infertur  tertio. 

Limitatur  primo' fiiprad.concl.vt  procedat,  qh  dr 
aliquid  falfum  narratu  fui ffe in  literis,  qnautcmdf 
p aliquid  fuifictomiffum,c6trariu  cfl.quia  a fTerens  d6t 
ro  probarc.Cu  igiturfobteptio  fit  cxprcflio  falfi,  fubre- 
ptio,tacitiu'niras  veri : fi  obreptio  obijciatunprobadi 
onus  incumbet  eiicuiobiicit,  fi  aut  quem  furripuifre 
dic.if, oppones  ,pbatc  dcbcbit,itadiftinguit  Io,  And. 
ind.c.z.itu.x.dclii.contcff.ind.cuiusfcntcntja  cum 
referendo  prob.at  Abb.in  d.c.fi.nu.8.  de  ptzfumpi  & 
ind.conf.  70.  id  dciurequzritur.nu.z.vol.  2.  rdg  vo- 
luit fOp.ind.c  z.nu.zp.dc  referi  p.Soc.fcn.ind.confi. 
i(^.^fabulia,col.r.ver,confirmanturpdiAa.  U0I.2. 

Limitatur  fecundo, vt  non  procedat  conci, quado 
ii  impetrans  habet  fintentionS  fundatam  pro  fi:,  quia 
tunc  in  opponente  onus  probandi  traosfcrtur,veluti 
fi  aliqui  impetranti  bencficiu  objiciatur, quod  fit  in- 
famis. onus  probandi  aflerenti  incumbet.  Eodgmo- 
do,  fiquisin  prccib.  dicat  fc  efTc  idoncQ  moribus, 6c 
vifa.ncg3tc  probare  oportebit : quilibet  enim  bonus 
ptxrumiiur,hoc  tradidit  Abb.in  d.c. fi.de  prsfumpt. 
vbi  et  Fcl.de  i'n  c.couflitutus.col  i-dc  refcr.Rip.  in  d. 
cajiu.jo.Io.And.in  tcg.infamib.de  icg.imdn  6.&c. 


Limitatur  tertio  concl.  precedaf,  quando  id.fp » 
falfo  narratura  cffifubflantiaiecff  ,adeoq)  fi  conce- 
dens id  fbiuifTctjgratiam  non  fuiflctcoccfrutusifccus 
1 2 aut  quando  narrata  funt  ea,  f q fiibff  antiam  non  at> 
tingunt , & qua:  nihil  impedimenti  conccQioni  gra- 
tix  attulifTenr.id  rradit  Oldr.d.c6f.256.col.2-vcrfircd 
in  contrarium  me  adducit, vbi  dicit,q>nindifpcnfa- 
tioncfalfa  narrata  funt  rubflantialia,vitiaturaifpcn* 
iario,fccusaQt  finonfubflantialia,narratafalfasiit, 
quzncpbari  quidem  debebunt  abeo,qui  narrauit» 
facit  {p  voluit  Rot.dec.  37.  aliis  202.  i ocip.  nota , q<f 
quis  non  tenet,  vbi  dicit , ^ quis  non  tenetur  narrare 
in  precibus  qualitate  non  fubflantialcm,6(q  fi  ponti 
fex  notam  habuifrct,nihilominusbhficium  conccT- 
fet,9  etiam  voluit  Rot.dcc.47  aiii$  3^6.  notafccun- 
dum opinionem  aliquorum, <Scdec.z7.aliasd10.Do>' 
Vrb.co.tit.de  tcfcrip.in  antiq.Acgid.Bclla.  dee.  6S3. 
fi  impetra nsin  forma  pauperum, in  fi.Hac  limitatio- 
nem tenuit  Inn.inc.cx parte  li  i.&ibiButr.  & Abb.’ 
de  priuileg.  Arch.6.q.vlt.S.aflor.circa  prin,  Bald.in  1. 
mater  tua.C.dc  contrah.cmp.  cum  alijs  plutib.  quos,*' 
adducitCalc.conf.i  i.incaufaBartoIom^iGalpaci. 
vbi  idex  fadorchdit,  & qua  latifUrac  explicuit , Scc 
Cztcra,q  ad  hacmateriapcrtincntcx  varijs  huius 
noftri  tradatusconcl.pcr  te  elicere  potes, ex  concl.li 
tctx.ConfcfTio  in  litctis.Gratia,obrcptk> , & firaUib. 

CO^CLf^SJO  MCCXyil. 

ARGVMENXVM. 

Quomodo  probetur  per  claufulam  precari/ 
tranflatam  fuiflepoflc/Iipncm  in  eum, cu- 
ius nomine conftituit,  quisfepoffidere; 
sVmmarivm. 

1 Confiittttns  Je  precaria  nomine  aittrius  poJpdere,tranf- 
fert  in  eum  pojfefiomm. . 

I Cltujtela  con/fituti,ita  demum  transfirt  pojfeJfioviSjican 

jlitueniipfe  pOjffidrt. 

5  C^nJlHuentJinon fuojed  alieno  nqmine pandebat  tempet 
re  conftituti,nullum  ius  tranent  in  eem, cuius  aomint 
conftnuit  fc  pojpdere, 

4 Conftituens  Je  nomine  alterius  ius  incorporale  pendere  dtl 

inde  id  aheri  donans,  Jj-  veri  dans,  poffefiontm , an  in 
eum  legitime  pojfejfio  dicatur  tranJUtta. 

5 '^isnto  plus  turis  in  aliam  transfert  , quam  ipji  ba-j 

beat. 

6 Tradere  remyqttam  non  pot/fdtt,nemo  poteji'. 

7 ToffefpopermodumfiStatraiitionisynontraifeUttr  ,niH 

tradens  pqffideat . 

8 PoJIiJJioper  retentionem  vJu^uShts  non  trans  fertur, niff 

retinens  pqjjideat . 

p Clanium  traditio  non  probat pofftftionem^ tradens  non 
pofsidebat. 

\o  Venditio  in cbnjpepiu  fapla  vendens  non  pofsidebat» 

non  transfirt  pojftfsiorum  . 

I I Conftituens  fi  non  pafsidet)etiamfideftntatt»on  transfirt 

pojfifsionem . 

Quod  tamen  declar.ibid.num.  1 3 . 
ij  Conflituensfi  non  pofsidet,  non  transfirt  pojjiftioneml 
tttamfivolcnttto,qtuveri  pofsidet,conftitturit. 
Contrarium,  num.14. 

1 5 ConBieatns  ad  boCyVt  transferat  pojfffsioncmftcbttprtf^ 
bari  omnino  tempore  conftituti  pojfedijfi. 
Contrar.num.\6.Concil.num.  17, 

18  Conftitutumper  verba  futura  conceptum,  transfirt  p<fi 
fyiiontm,  etiam  fupcrucnicntcm . 
ig  Conftitutam iuramento  firmatum,transfertpoffi/iionl, 
etiam  Juturam,^  fuperuenienttm. 

20  Conftitutum  in  antiquis , etiamjinon  doceMur  d* pojfef 

Jtone  conftituentis  pojfefsionem  probat.  ' 

2 1 Conftitutum  probat  m»ft»UQnm49ietinq. 

Non  . 
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eA^<)^*umauin  per  cUQhiUmjqna quis 
t 4.~VJll  ininflfoc&ttiHirtfealtcriusnoTctpccca 
1I0  poflidere?pofl'c(rio  (ransfasnir,  Ac  probari  pofTit. 
^ 'id.rr.Do  neniincoTno repugnare  tradur.glain  l.ab 
cmpHone.in  verb,c6nituatur.  ff.de  pa^.  vbi  Bart.Ac 
*'  Ar«.IdeBar.A!«x  Imo.Ang.Caffr.&*c6ircrcctcii 
fcriDSrcs.inKintcTdil.ff.de  acq.pof.Ac  in  l.qdanie.co. 
TTT.&  in  l.creditorcs.Cde  pig.Bcrous  late  confla. in 
piin.voKvCor.c6ir6.n.6.vol.T*c6r89.nu.5.c6(.ioo. 
nu.7.cA(ta67.nu.$.cdr.alta.nu.9.<c6Kt97J)3'CO  vol. 
Stmr6.nu.Aconr.s.nu.4y.&  9.cd($  s.nu.a.conf.  i ar. 

' nu.14.conC  I i7.no.4.cc^  17 1.QU.1 5.vol.iJr6  conf 
sd.nu.6.c5f!iT).nii.t.vo1.t.  Alcx.c^40.iUL9.voi.s. 
Imowirv  c.preearit)m.AU.4.  extia  dc  precario,  vbi  eiii 
‘Atib.Bal.idS  vdoit  in l.i.in  i.q.Cde  viur.Ac  in  l.qs> 
ad6.C.dcdon.cun4fli.Magn}ha»coI.3.vcr.quintas 
pa  ffns,  vol  ■ I . Ang.conf. vi  fis  inilmmcniistcol.  1 . 
CSrpoi.confcrimina.4.riiaqrcla>col.i.vcT.r.c(l.vbl 
Addicit  inaxthiS  noranduJatcof  i47prx<cns.coi.S. 
ver.qvod  aurem  poffeflfia;  voti.£rq)h.  Berrran.cdf 
1 contra  dcnationt.na.t-.conC?  s,viioca<tj.vol.  ?. 
DSe.inl.conrrat^iis.col.^.Vci.dcboc  videtur  ^cede* 
rc.ft  dctcg  iu  Fran.Purpur.inl.ccrticondi^.m  prin. 
C0I.1  i.verCkimita  icnja.fi.  (i  ccnpct.  Guid.Pap.c6r. 
ipi.cxfaOifurraiionc^in  K.Iarml.apudlulianri.S. 
fi  Titius, coi.  1 .in  79  no-ff  dck^Kcu  pluribus  alijs, 
^uosadduccrepoficm«fi  hac  rem  hoc  loeu  tranare 
snibi  ellcf  in  animo.fcd  quonia  ea  latidimc,Ac  fufif* 
fime  cnarramr  a Titaq.  in  rraA.dciorecbtlttu.id  clr 
co  illam  omittam,  nc  aclunrdcnuo  agere  videar. 

Illud  amem  animaduert^ndueff, quod  H is,qui  ^ 
<ario  alterius  nonsinc  fc  poi&iccc  cooffiruitinon  ha 
bear  polTctliohciff  vcrain^poflcffio  perconAitutu  ih 
lud  notransferrar»  Ac  idcois,quicdtcndit  fc  per  hoc 
1 pcariu  poilidcre.^.ircdebcrtcmporeconffiruti  co* 
iHtuemem  vere  poticdiA'e.i.quanuaiscodu^oriAc  ibi 
glot  ffl  deacq.  poflcC  vbi  ^au.icribir.Ais  • qui  i me 
liindQ  cAduxtt.illud  Tirio  vendiderit, Ac  ab  ipfo  quo 
quecdduxcfir,  Ac  nrique  mctccdes  pr^Aiccrif.  prior 
locatorponcffionE  renncc.  Ibi  etenim  didsitaturcA 
colonus  cOAitticrir  nomine  fccudi  emptoris  poffidc* 
rc,Ac  illide  ffud  thm  rcrpondcrit,cur  nou  tranAuleric 
in  cum  polVenionem.glo.Tcrponditf  quia  conducor 
vere  non  poAidct.  Idqucibi  ctia  tradunt  Alex.  Ang. 

* ln>o.  Ac  reliqui  icnbcmcs 'cdmunirer.tacitl.tradh 
tiri.iy.de  acqu.rcr.dom.vbi  rraditto  cci  qui  nou  poili 
dcmiis  fiert  nullo  modo  potcA,  Ac  cu:>lim.  il  fcciido, 
feduiidu  intcllcdluUoc.dercffitu.Ipolia.l.vItima.^. 
i.ffad  VcAelan.  idem  (entit  Ang.ln  l.i.  vbi  etilglo. 
fuper  vctbocradita.C.deacquir.poffef.Bar.inlllluod 
meo, ut  pnncixol.pen.ff.cod.m.vbi  dicuequod  Ad- 
uocatusdcbercflecauiusiu  pioponcdo,Ac  probido» 
cp  con  Auuens  tpe  con  Airutionis  huiurmodi  poffide* 
4>ar, alioqu  in  fuccumberet.  Barba.  conr.4.Iliud  affe* 
rltn  mcdiu,quod  prophctzclaiiAimo  venit  in  ore, 
mi.ii.  vol.pnmo.  idd  tradit  Corneos  cof^S.  nu.7.  ver. 
At  precarium  rei  (uc,  V0I.4.  vbi  ad  id  adducit.i.Qali- 
quSrem.A.de  acq.pofld.&I.ccn^.S.fi.caml.requcn* 
ff.depitcar.idS  voluit  ipicComeusconf.  297.  nu.  j. 
ver.  veru  ramen  cAquod,  Acc.vol.3 , Ac  conf.f  ;.nu.5 . 
Vcr.tamen  adh^crcipddctucvol.i.vbi  adidadducic 
ca/pia:  habentur  in  l.quod  mco:  Ac  l.interdum.ff.do 
acq.poicl.Acin  i.rradirio.  deacqu.  rcr.domi.Ac  l.ne- 
ffio  plus  iuris.ff.de  rcg.iur.  hoc  idA  late  rrac.Bcrtrld. 
caC^ij.etil  li  hbcllus.nu.2.  vol.;.  idem  tenuit  Bald. 
in  l.liueanrcm.jl.ll  quis  tenui,  vcr.fcd  ponc.ff.de  pu- 
blic.irtrcrdiic^os.  cxira  dc  fide  infir.  Aicx.in  I.  Pom 


Alcx.inconfS2,nu.9.vol.3.Barraconf.8i.Mafllinuj 
Foriiconis  dcEngub.num.p.incadcm  Icmenria  fuit 
Calcancusconf.  29.  MagnificusD.  Roland.colu.7, 
nu.  I o^c^rxtcrca  quomodo  pofiibilc  cA.vhi  dicic 
i quodu  conitucmt  nofuolcd  alieno  nomine pofli- 
debar  tempore  con  Airuti,  nullum  ios  in  alium  coAi » 
tuendo  iransfcrrc  potcA^  adducit  Specula.in  titulo 
empr.Ac.  vciid.  b.i.  verCquid  ergo  A in  iiiAruiucnto^ 
cjuldcm  opinionis  cfi  Barba. condAi.coluin.y.circa 
m^.vcr.ncc  obAat,  cu  dicjfutiquod  ii  fUifl*a.vol.3. 
« hocquide  voluerunt  Bald.in  d.l.  i.Cquan.  lic.ab 
cmp.difccd.  quem  cum  plurib.ali«adducU  Rui.cdf. 
145.00.5. vol.  r.5c.c6r4d.na-5.vbl.4.3t  con(i$4.nu.i« 
cod.voJu.  vbi  concludit » quod  pcrcon  Aitutum  non. 
probatur  ^irciKo,nin  doceatur  dc  poAellione  coAi- 
tuwiis.AmiChi$dctil.4o.nu.5.Dcci.quicoiupiutcs 
ad  id  adducit  cx  fupiadiais  cont  a47.nu.3#vcri'«noa 
obA«,quod  Aipraditium  cA.  Ac  conf.  a8 1 . num.  4-Ac 
CQnl.4co.viloclcgann  conl^napivcr.primQquodab 
cavoi idUic probar. Inoo. ia c.cum  vcniI^cnt.  Ac  in 
c.in  literis,  dc  rcAir.l polia,  quem  ad  id  cum  pluribus 
alqs  adducit  AIcx.conC  1 A i,  nu.  i.voL  «un  rub.C.dc 
cotrahen.cmpt.q.id.  quem  allegat  Dcc.  d.conl  400. 
idcm.voJuit  Alcx.conl.23.nu.5,vol.7.qUcm  icqiuin* 
tut  Bcruaud.c0nl.rA3.ccum  AIibellus.nu[n.2.oonr. 
joa.nu.2.  incjp.NobilishoncAa  mulier,  Acc.  vol. 2« 
«5:  conw  j.^am  li  vol.40.6ccoDf.is.16.  Ac  conKso. 
Icao  proccmi , Acc.  ou.  1 o.Ac  conf.  302.  deliberando 
iuper  qu^am  num.a.^  conf.i47.dnobus  pranenlis* 
nu.p.vbi  ct  ad  id  adducit  Ang.  idem  rcncnfcm.conli 
tSo.vol.r.idclen  At  Gratus  c6f6p.nu.3.  vol.i.Accof. 
.94.DU.i|.Acconl.ii7.nu.i5,co.vol.Dcc.c6f.2  5i.coi. 
i.vcr.crgo  pariter  vidctur.nu.;.  vbi  ctia  fubdit,qu6d 

4 il  donem  Tic  oa^ioncfvcl  nomen, Ac  coAiruiine 
cjus^ninc  precatio  poAjdcrCt  dcindeillam  candS 
icmScmpronio donem  cum  traditione  vcra,prcfci> 
tur  hic  pi  loci  douatario,quia  ad  hoc  vt  coo Aituiuni 
operetur, dcbancccOarioprobari  conAiruentis  pof^ 
Icilio.  At  huiulinodi  mra  iiicorporahanon  poAidct. 
crgo,Acc.ldcruus,A.incorporalis.ff.daacqtu.rerdoni. 
!i.ioci>cpoial^loAn.>dcrcb.£orporalib.  Ac  incorpo- 
talib.Akx.c6i.  ‘7.fcquilims,coi.2.vol.  Mcd  hoc  di. 
clu  Dcci;  faisu  potat  Tiraq.in  d.  tia^.  dc  iu.cdAit.li* 
inicar.priina,nu.l9,quia  lihmAiiura  no  polUdcniuc 
nr  quali  poAidcnuti.Ac  luta  loquentia  dc  ooircilionc 

habcotlacumioquaApoAcAionc,c.ptaiciiijum.vbi 

gl.Archid.lo.  AnifAc  exteri, dc  ieAib.l’b.6.cu pluri- 
" busalijs  ibi  per  cum  adductis.  HiccUc  * cocm  coclu 
lion&ieAacur  iVol.a  V*'»l.conf7p.nu.23.vol.i.  Etnc 
plurcsadduecndo,qui  Iranc  concluiloncm  nuAram 
ypbaucruotjVcl  afluni  agere , vcl  canens  laboru  iiio. 
rum  gloria  lumpcrc  vclTc  videamur , remiirirnus  tc 
ad  Tiraq.in  alicg.tja6f.de  lu.  conAir.vbi  poAqu.1  pc« 
nc  innumeros  congciAt, concludit  tandem , ncniinS 
omnino  tcpcririi  qw  huic  sctfrix  repugnare  audear. 

• cA ergo  • cominuuis,  Ac  firma  condulTo  iAa  noAra. 
Hujusauteconclufioms fatis mani/cAa  ratiocA. 

5 Ncmofcicnim  pJusin  alium  ttansfeircpotcA.qui 
jplcheatl.ncm^pjusiurif.ff.dcrcg.iu.c.Daibcrtu.1. 
q.7.1diaditio.  ffdcacq.rer.  dom.vbi  traditio  cius  tei 

6 ticri  t non  potcA.qua  06  poAidemus-fi  ergo  vere  tra- 
dere nemo  poteA  q»  non  liabci,  ergo  nec  fi- 

liusfaJii.Uifocius.tf.licctLpet.l.2.Ac  ?.A.profo€.BaL 
conl.i66.vol  4.  At  hac  huius concluUonisrationem 
adducunr,  Corn.  d.conf  5 3.Du.5.ucrf.  tamenad  hoc 
rclpondctur.uol.2.  AcTiraq.fup«cii.lo.nu-;. 

AmpJiat primolocoid,quod  diximusvt^edar 
ponms.g.li  IS.  qui  precario,  ff.dcacq.  pol.  Ac  in  conf  7 niquocunq;aliofitlot  acquirSdx  poAclIioaismo. 
jo.num.a.vol.4.  vbiad  id  adducit  prancr nonnullos  Nain  Ac  in  cisnili  tradis  habeat  poflcAioncin,  nullo 


fupraciiatosAng.iol.quxdam  mulier,  Ac  ibidi  Bar. 
ff.de  rci  vctkI.Ac  cude  Barun  1.  i.C.quan.lic.ab  empt. 
difccd.  Ama  Buing.  in  c.  cnm  vcniiTcnt  ,dcrcAitu. 
ipolianAc io  c.fiatecauf  poffef  Ac  proprlet.idc  dicit 


niodo  acquiritur  poAcllio.  ira  di6rglo.inl/:u  miles 

in  princin  gIo.ma.ad  fi.ff.cxquib.cau.maio.Raoh. 

Cum.m  l.Pomponius.3i.quxIiiu,pcciliiim  lexiuiii.ff. 
dc  aeq.pol.  Alex,  io  Uu©  fixrcdcsin  prin.ifcod.tu. 

Cur. 
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Cart.iun.e«f.  nft.lW.t7.70l-*-  »j>l  »d  id  adducit  Ale. 
conf.sx.vol.i  &SiSno'  H°™?'‘:  i52.fid»dub. 

adfi.col.i.Iafinl.fifoto“.C.dc)ur.dclib.&demam 

* idcbcludeteDoaQKS ' cotnmunitcttcftaturTiraq. 

" in  d.traS.nu.T.vbi  prtterfupradiaos  adducit  Rip.in 

l.t.inpiin.col.id.verf.contraBatt.infi.ff.dcacq.pqn 

& late  tradidit  ipfeTiraq  in  ttac.le  mortfailit.lc  vif. 
declarat.7.&  ideo  dicit  Bcmand.conf.i?*-  vifo  cala 
mihi  cxhibito.col.a.  nu.4.  quod  per  tetentionevfuf- 
fniOus,qui  eft  fiAus  modus  acquirende  poffellioms, 

S ita  demum  acquiritur  potreflio  ffi  retines poffidebar. 
adducit  ea.  qua:  habentur  in  l.quifquis,  4cinl.fi  quis 
atgentam.Vfed  fi  quid4.C.  de  dona,  in  I.  nuod  inco . 

• de  acq.polr.ih  1 ab  emptio.ff.  de  pift.Io.  And.  in  ad- 
dit.adSp«e.inrir,decmpt.4cvend'.S.t.vetr.4c  notam 
addf<QU9incipit>6c  hic  dubitatur.  Abb.in  c.cx  Ittcns. 

col.pcn.de  conluct.Attg.conf.nP-Scmproniusolim 

Cai)  dcFlorcntia.  Alcx.conr:9i-pcrfpcdts  his^qu?  m 

ihematc.col.t  vol.r.Arct.in  S.aaionum.vcrr<yi?ro 

fi  inftrumcntuni  venditionis.  Infi.  dcaclio.  &id5  tCj 
9 nuit  Com.conf  i jo.nu.j.  vol.4*  'Piartcrea  ita  t demu 
probatur  pofleflio  pertradifionem  clauiuni,iiuadCs 
poflidebat,  Tccus  fi  non  pofiidcbat , vt  copiosi  tradi- 
dit Old.  conf.  109.  nu.  3.cumrcq.rum  alijs  adducis. 
pcrTitaq.lup.  loc.  ad  hxclicet  per  venditioni  in  c6- 
fpcclurcifaaaspFObctur  poflcfljoI.i.S.fiiHfTenm.ff. 
dc  acq.poif.l.quod  mco.^.p€rcit.vcnditorcm.glo.& 
DD.in  1.3. in  pr.ccvtit.Scinc.a.dceonfuc-in  l.  & i.C. 
lodcacq.  pols.  id  tamen  verum  cft.fi  rest  poiTidcamrd 
vcitdirorc.d-l.}.§.Neratius»  vbi  Bart.Abb.in  c.autho 
litate.col.a.vcriiinueftimra  autein.  cxir.i  dc  iiidic.  Sc 

hiliusampliationis omnes  eandem  rationcreddunt, 

<|uia  ncniodare  pofCft  »quod  non  habct-Old.  d.  c6/. 
aop-.Corn.d.conl.  I io.4c  ceteti  omnes. 

Am  pliatut  fecundo, vt  procedat  etiam  fi  is, qui  no 
jl  poaidet,tamentdetincat:eunccnim  etiam  ptt  con- 
flit, non  transfettur,  nec  poflcITio,  necdctcntio.vt 
dicit  Bart.in  l.quod  mco.col.vli.vcrr.fed  iuxta  prqdi- 
£fa  cum  alijs,  quoscongerit. 

Declara  tamen  lunc  ampliationcm.vtnon proce 
ii  datquando  poITcflio  t detineretur  ab  aliquo,cum  ct- 
fet vacua  , 5canulloalio ponTidetctut,  itadcclamnt 
Batt.  4c  Alex,  ind.l.  quod  mco.cum  alljscongeltis. 
Tiraq.  in  d.tra£l.de  lurc  conflituti.  limita.  14.  veri.  a. 
intcllise.4cinlocoallcgato.nu.i6.  . r c 
13  Ampliatur  tcrii6,vt  etiam  piocedatificonfcntic* 
te  eo.  qui  vere  habet  poneffionem  , conftimetitquis 

' ieaUcuiusnomincpollidcrc.adhucenimnon  ttani- 
fertur  poflcIfio.vttcfponditCor.cqnf.S.vol.a.Jtcof. 
iSJ.vol.f.qucmrcfcrtTitaq.  vbifup.  dcinlimit.ij. 
nu.14.de  i I .vbi  dicit, quod  fi  ptocUtaiot  nomine  do- 
mini conftiiuai  fc  alicuius  nomine  poflediflc.tranl^ 
fetiur  polVcftioifccus  autem  Ii  fuo  nomine  proprio  4c 
conientiente  domino  polEdcicfc  conftituerit. 

S4  Contra  hanc  f ampliationem  tamen  Tiraq.  in  lo- 
cis fupxit.poqdcrat,qu6d  colonus  confcnticntc  do- 


Id  tenent  Ang.in  d.l.quSuis.Sdi 
nii  Bal.in  d.rub.C.quan  lic.  aberop.  dilccd.  At 
flairdeci.?i S.nn 4.&  fcq  cum aliis pluriftcitatisW, 
Tiraq. vbi  fup.A  demu, omnes  Dodores  fcte,  qui  di- 
cunt, quod  debeat  probari  poireliioconflitueus,^  - 
fentiuntut  poflefsionem  fuperuementera  non  fuffi- 
cctc,  cum  omnes  dicant  probati  oportere  conlhtue- 

tcmipfo  conflituti  tempore  poflediOc. 

16  Contra  hanc  t amphar.umen  tenui  t Bal.  in  cnnC 
276.in  caufa  Pciti.de  Mairaam.a.vctf.pt*rcrea  glJt- 
Cit. vol . 3 vbi  inqtiit^inod  fi  qois tonftituat 

mine  Titii,  ctiamfiiunc  non  poltdeac  tamen  Tmo 
fuperueniente  pofleflionem  «quitit.Quod  cnam  te 

nuit  Com.conCx8ojiu.(i.veri;nam  rcfpondctut.v^. 

3.  vbi  dicit , quod  fi  conflitno  me  tuo  nomine  pola- 
dere  .etiam  fi  nullam  poircfsionem  habeam , tanreii 
dctuonftro  , quodanimurnhtbcowonomincpDi' 
fidendi , & ideo  fupcrucoicns  ppfiefiio  tibi  acquire- 
tur,cum  animusmutaiusnon  prxfomaiur.hcuro,qw 

mutatam.flF.de  ptoba.ichosadidadduatTiraq.  vbi 

fup.num.  14.  quoram  dida  pluribus  atgumentiseon- 

17  Cbciliationisgratiatdiftingui  poteft,  prout  4cTi- 
raq.facit,  quod  quoadipfum  conftituentein  non  ^ 
ramus , an  tunc  polsidctet , vcl  pofted  ei  poflclsiftlu- 
paiicnctit , iinmo  ne  curamus  quidem . an  otnn^ 
p0f5idc.it,  vel  vnquam  pof5edctit,4c  hoc  inodmip- 

lius.ncfuusdolus.autftausillipattocinetur.iNOdo^ 

fi  dc  praiudicio  terti)  agatun  mne  attendendum  elC 
cniod  in  fupradida  ampliat.dnobisdittum  luit,  ac 
ideolimiiandum  cfl,  quod  fiiperinsdiximusvtram 
procedat . quoad  ipfum  conftitucnterti.in  quonocll 
icccITc  probare  iplius  poflelsioncm,  fecus  cutn<le« 
tenus  prxiodicio  agatur.Bal.in  d.l  .liuc  ^tcra.».  i.lt. 

dcpubliciana.Ang-ind.l.qucda  mulicr.ff.dctei  ven- 

dica.cnmaliisallcgaiisperTiraq.fup.cit.loc.nuJo. 

idq;etia  voluit  Soc.conf.  185.RU.  i4.vbi  di«t,fp  con- 
tra confliiucmC  pcripfiim  c6ftitutu  probat  pofscfsio 

£tdcteceti.Bal.inUirib.G.deagt.4ccSf.li.io.An^in 

d.l.qufuis.  cfl  pluribus  .aliisaddndis  ibi  p ipsu  Soc. 
Limitaturtamen  hcc  ampliatio, vt  non  procedam 
18  quando  conftimtum  'per  verba  furata  t conccpmm 
cfsct  adco.quod  appareret  dc  mente  contrahentium, 
quod  luturam  pofselsionem  comprehendere  vole- 

bant.iia  voluitCeph.conf  i47.nn.4.adducit  ta,qu« 

habcnmr  pet  glo.Bait.&  caereros  in  <U.quamui$^.  t. 
ffidcacq.pols.Dec.inl.contra£his.  ff.deteg.tur.  Rmr 
conf.  i4!.nu.3. vol. i.dcconfvsnud.vol.'. Bal.  Aret. 

& Atluenf.inl.inrerdum.fl.fi.lf.de  acq.pofs. 

Limitamt  fecundo  hicc  ampliatio , vt  non  ptoce- 

lodat.li  fupcrconflituiocirctt^oolitumiur^cntu; 
tunc  enim  etiam  futura  poirelfio  probati  fufficit.  ita 
voluitCcph.d.confi47- nu.  8.  vbi  complures alleg. 
quem  omnino  videas.  .... 

Limitanda  nuncliinteaAlu*  fupctius  diximus,  rt 
i..,K..,nr  n„„nHo3elsemusinancicui5. 


^isliIprupo^«:t.qJi,d  eo^  Limitanda  nimcluntea^ 


timcum.cuiusnommefcconftituit  pollidcte  , mx- 
ta  ex.quse  habenturper  Amo.  Butr.inc.cu  veni  flent, 
col.pcn.vctf.cx  quibus patct.ilc  tcftitu.  fpol.pct  l.qui 
Vihucilas.ft  dc  acq.pofl.Pondctatpi«crca)  quod  ei- 
dem vim  habet  .quoad  clfedum  conttaaus.facere, 
4c  fackniiconfcntire,  vt  habetur  in  l.cumqvwdam. 
CJeadminif  tut.4c  in  l.nihil.f  .proponitur.ff.de  leg. 

ifl.nrmvitfctur.ff.qui  in  frau.patro.c.Tiiius  filios,  & 

ibi  gl.Ba1.4c  atij.fi  defeu.defuti.dom.Cafl.conf. : jo. 

vifalubfcripta.col.i.ver.reftatna,icviderc.vol.a.cu 

alijs  pene  innumeris  congeftis  perTiraq.  de  retraa. 
lignag  S.t.gl.p.nu.1 3S>-cuin  plurib.  feq.  Per  quas  ra- 
tiones vidciui  iriiaq.iicntcutiaCotneidilccdctc. 

Amplia  quatio , vtomnino  ptobati  dcbcattpfum 
cqufliiucntun  pofTcdifle  tempore  conflituti:  nam 


confiiTucnicm  poircdmciciDi>oreconftitun:nam  <!<>c«'i^rdcpoflcaionccomi^^^ 
ij^mt fiptobcitiipumpbfteonftitutuinacqujmfle  ai conftnmumablqialioptobamttttanilat^^^^^^ni» 


) locuin  non  i w.jv.*.— ... — — 

tunc  enim  probatio  per  ipfam  conflitun  claululam 
probari  fufficit.ita  voluit  Soc.fen.d.conf.i8i.num.a. 
vol.i.vbi  ad  id  adducit  Abb.inc.cuni  nobis.extra  de 
prefcr.idcm  Soc.conf  iod.na.x.verf.concurnt  ctians 
vol.s.vbi  dicit, quod  licet  per  conftimmm  nonttanf 
fetatur  poflcllio:  niC  ptoberat  poflcITio  connituEtis , 
tamen  id  lociim  non  habet  contra  ipfilm  coftituen- 
tcm>&  quando  lutiuisin  antiquisiiunccnim,  & 
tra  conftituentem  > & ipfam  pofrefsorcm,pwsciM 
pcripfnni  conftitutum  probamr.idcm  tenet  Dcc.io 

coni. 302.Qum.p.vbiallc^  Soc.  vbi  fupta.idemtcncc 
Tiraq.aU0sallcganSfVbilup.num.19. 

Li mira  Iccuqdo , vt  ct  fi  per di^am confimituum 
claululam  non  probetur  poficfsionis  tranflatiomifi 
doccamr  dc poflcdionc  conftuuentis,  ramen  p ittud. 
'ilir^nmhjturttranilatiodoininil 


De  pfobatlonib. 

Vin  fandum.fF.de  ftn.dot.noc.per  Bart.BaId.&  aIios> 
in  l.cum  res.fF.dcacq.poir.Fr<n.Ara.in  l.certi  condi 
Aio.S.dcpolui.col.a.ff.G  cer.pet.de  in  d.l.quainuls.$. 
i.vbi  dicitd.l.infunduin.ad  nocefTe  finguiacC.dccra 
dilTiraq.vbifupta. 

Cctcta  plura  ad  materiam  coaflimtiux  poflcfllo- 
nia  pabnentia  videre  poceiisapudiprumTiiaq. 

C 0 C LVS  t O OiCCXf^Ul . 

ARGVAIENTVM. 

Tr^rcriptionem,  & qualiutes  eam  tnducen* 
ted  non  prarfumi . 

SVMMURIVM. 

Eitur.num.z.iy^ 

% siUuius  non  prffumitMr  ^ 

5 Eriftrtpt$omsmaUrisdi(iturodtof44MnfuamtoUmsiu$ 

dUtrins . 

4 Pf^riptiodiciinrrxetptio . 

3 Pi^f/frt^UottiamtmTmmorabiUsprffttmenddnoneJI. 

6 Prpfmptioni prffumnur,mcq$uUuttstatndu€tnta, 

l cumntfa£li,nontprxrumi 

X la^lCll^LlU  nirini(l^betur,arg-l*inbd« 
loJ.fiCtx.  iT.  dc  capti.  & po&lircucr.l.  emancipati, 
ibiitcq;  emancipatum  probarum  fuerit.C.  dc  collat. 
& maniieAepatct.cx  c.audirisde  pnefe^.  Sc  ex  ca.vc* 
oiensf  co.  tit.  nec  id  obreur^  determinatum  fuit  in  e. 
inter , in  c.  dilcQio.  i6.  qusAio-icrtia  i qux  iura  ad  id 
adducit  gIo.incapir.vo!nmuSt)inverr.concuflain  i6. 
qucftio4*  vbi  clare  dicit  t obifcientem  prxfcnptiooC 
cam  reneri  probare,  hoc  idem  fancitum  fiiit.  in  c.i. 
ibi,dc  probarc.de  pcxrcnpti  o.lib.6.vbi  Philip.  Pranc. 
id  norat.io  i .not.de  ibid.Gemin.num. a.  idem  vohiic 
glo.inl.fi  tibi,  vbi  Baid.  id  notam efie dignum  dicit. 
C.dc  Tcrui.de  aqua.fic  etiam  tradidit  Bartol.in  l.Ccb 
fus.  de  Wucap.  cuiacccdit  Bald.  in  coaT4So.fuper 

frimopun^lo.  num.i.  volum.  4.ad  idem  confuluere 
^arif.in  conr.X7.  in  prxienti  confultatione.  num.  89. 
vexTad  quomm  cuacua  tionem.  vol . 1 .Cr«ua.i  n cdf. 
19  proclariori.num.9.verr.ptoinde  &in  confi.  lU. 
Homincs-nu.ii.varA  fi  dicatur, quibus  in  locis  plu 
ribusid  confirmatA  hos  Tequuri  funt  Natt.  in  confi. 
5 j.quod  lcgirim^.rui.t8.3(  ip.vcrfH militet  non  ob* 
fiat.vol.i.&  in  conTlp.  dc  fi  apud  legum  interpretes. 
nu.;9'VaTquia  refpoodeturpc^em  volum.  1.  atque 
£urfar.in  conr.66.proponitur.num.19.poA  vetCj.  fi 
ponens-volum.  i.  5c  Franc.Bal.  intrat.  dcpixTaipr. 
in  3.pa!.ptinc.in  ).5c  4.princjequi.adprxloip.  in  }. 
quxAio.  num.  8.  allegantienim  prcrcriptionem  in* 
cumbit  onus  probandi » cum  hoc  fit  fundamentum 
* fua:  intentionis, iuxtado^hnam  Barr  ‘communita 
approba  tam,in  1.1  .circa  fi.  ff.  dc  cxccpr.  vt  ait  Franc* 
Balb.in  d.l  Cc!fiis-nu.  i4^.vcrr.i.  principalita . ff.  de 
vUicip.  idem  voluit  Crai,i.  in  conf.  1 10.  prxlupponi* 
fus  in  fafio.nu.  29.  vaf.  dicendo  nunc  ad  quintu  du< 
bium.vbi  pluribus  id  probat,  vt  denos  fupra  tradidi- 
tDUs>in  verbo  abicntia, conci. 741U.  5. vol.  1. 

ConclufionisnoArsratiocA , quia  G eain dubio 
prsruroerctur.cx  hoc  nihil  aliud  efiec,  quam  alterius 
a ncgligeniiam  przfumac.quod  t non  cA  faciendum, 
vt  egregii  demonArat  AbbioconC  8i.quamqiiSin 
hisQubijs.Col.  u poA  num.  6.  verf.  ad  pnrdida  facit , 
volum.  I .dt  quod  allegans  pracfaiptioncm.  quia  ne* 
gligenriam  adoalari  j imphcar>illam  proba  re  tenea  c 
auuor  cA  BartUo  1 genero.num.4.fF.  de  his  • qui  nor. 
Infaajucni  refen  HacuUn  trad.de  proban.ncg.  illa* 
tiouci  f . vbi  inquit, quod  fi  hoc  vcrqra  cA  | fib]  piou^ 


Conci.  MCCXIX-  j8? 

bile  viderurtum  etiam , quia  probatio  dubia  non  re^ 
leuar.c.in  pra;rcnria,de  probatio,  quod  nuximi  pro* 
j cedit  in  materia  pr^rcriptionis,qu«tdiciturodiola*> 
tanquam  abforbens  itis  altaiustVt  c.piacui  t il  2.  Jf.po 
tcA.id.q.i.iraaficucrauit  Abb.inconfiTt.vidcrur  prt 
ma  fronre.nu.  1 .varprxtcrea.vol.2.qocm  ad  hoc  cU 
tat  Craua.ind.conf.ip.nu.  9. 

Alia  quoque  ratione  confirmatur  ipfamet  edelu* 

4 clunOfpRrTcriptiot  enim  cAexcepno,  vr  per glolT.dC 
Dod.in  mbxxtra dc  pr9rcripr.de  cA  tcx.in  1. i.S  ana 
itaq  .C.deanna.excep.dc  alibi  paAim . ergo  debet  ab 
allegante  tanquam  fundamentum  fux  intentionis 
probari.  1.  in  cxccptionib.  ff.  de  exccptionib.  cum  fi* 
milibus. 

Eandem  conclunoncm  primo  ampliabis , vt  non 
foluin  pro  przfcriptione  deccin  annorum  non  prx* 

5 {umamr.fcdncccriamtproea  prarlcriptionc.decu* 
ius  initio  non  extctmcmoriaapud  homines,  nifipto 
bcturpVt  rcfpondit  Parif  in  conf  104.10  przfcmi  cau* 
fa.nu.  1 11. cum  plu.feq. volum.  i.dc  in  conf.  1 1 2.(1  ori* 
gincm.nu.22.de  in  conf  1 1 4.homiocs  fandi  lan.iS* 
A rediusin  d.conf  27j1u.90.eo.  vol.  i.quC  vnacum 
aliis  ad  id  refert  Nat.  ind.  conf  89.  nu.  i 2.  cum  pl^^ 
fcq.volum.2. 

Secundo  amplianda  eAconclufio,  vt  non  folum 
pro  prxfcriptione  non  prxfumattu , fcd  nec  eti5  pro 

6 omnibustqualicatibusadcaminducendum,  vcluri 
titulus  bona  fides, poficiTio  continua , & altarcquifi* 
ta,ni(i  il  Ic  qualicatesab  allegante  probentur . ira  do* 
cuic Philip.Fran.ind.c.i.io  i.no.dcpr£flib.6.A  ibi. 
Gemin.nu.i.pa illum  tex.  Sc.  tcx.  in  c.  pia  decxccpt. 
quem  fbquitur,A  id  corroborat  idem  Paiif  ia  d.  edi'. 
•ft7.nu.90.vol.  1 .atque  Burf  in  d.conf  66.  nu.  9.  vol.  r. 
idem  voluit  Fran.oalb.md.l.CeIfus.num.  14^.  vaf. 
2.phncipalirer.ff.de  vGicap.A  inJ.trad.de  prarfcrip. 
in  s.par.inprin.io  ^&4•inprin.  requifitoadprzfcqf 
ptio.q  •^nu.7.ver^.  poAremonot. 

COTdCLFSIO  MCCXiX. 

ARGVMENTVM. 

Quid  probaoduro  fit  ab  allegante  prxfcri- 
ptionem  rerum  corporalium . 

s V M M A R I M.  ' 

1 7rf/mpth dicitur dij^cilis  probationis. 

I Pntjcriptioncm  uUt^ans^itylum  in  primis  probart  dtbcfi 
i Prufcrsptiontmlongijfsms  Umporis  alUgam  UtuUtmpro^ 

JsannontmcturfHtemamionam  fidtm^ 

4 7ona JUci deiurt canomto^rtiam iniongijjimi temporis 
praferiptione  requiritur . 

; 2us  caMomcum,qmid  diffirat  d surt  ciuiti,  qstoadprufiH^ 
pliomm . 

6 T^ststluf^etsam  in  longijffimi  temporis praferiptiont probam 

dus  eJi,quatMioius  commune,  vrl  uerss pre^umptto  reji. 
fiit  prafcribmts . 

7 7rafcriptso  immemorahsUs,mou  requirit  probationem  U- 

tsslt,bXb*tiut.nu.p. 

8 Titulus  ex  tempore  immtmorMbiiipr^armtur. 

to  Praferiplso  sumumorabsUs  contra  Cteruos,^Ubm49em 
EccUJsafiieam,ttiamjinetUukt  procedit. 

I I PrafersptsoJUtsttaria^ituU prdMttonemnoHrefsemt, 

\2  T Stylus,  vbitx JUtutidilpo/ksomttmpoirit  eurjk pra* 

fymitur,  de  eo  tamen  suramento  partis  fides  fieri  de. 
bet. 

j]  *Ds2io>elicmus,vbi flandum  snteUigstuf  ,JUieatcumitm 
ramento . 

J4  luramento  alienius, vbi  adJuBmeonmodum  eredtherjd 
debet  MeUigi  deficientibus  alqsprobationibus . 
xq  luramento  aflirentis  ftbaber* Mulum stonfiatur,  quo» 
ties  iufla  eaufs  fubfi , ei  non  credendi . 
io/tphsMqfcards^e^ol,Z.  Ccc  iSPra» 


lofephi  Mii^cardi 


PrttftriMtnpreiionifn  tribuiathrumjhitnnid  Jinttit»  • 
h proceJit . 

XfPriefcriptio  bimnuUt  raiionteu!tur4e,txl.quiti^ro! . C. 
Hiom.  ag.  defer,  libli  ijnrtttditinomnibut pradijietiS 
Tjon  trihutarys.  ' ' . 

ContrttrtHm.num.  rS.  * 

rp  Priejhiptioprtediontmtrihuf artorum,  etiam deir/re  ca- 
nonico fiete  bona  fi.ie  procedit. 

Contrarium. dff/uditurihid.Hu.xo. 
ai  Pilirn,<tui  deam  annit.rem  etiam  decem  annit  d patre  de.> 
funilo  poJfifTam , poffedit, Ji tittdum  oftendere  non  po- 
teTif^J  pojfijjtoneeyciatur , quomodo  iVam  recuperare^ 

poflit . 

22  Pojpjforium  rtmcdium.c .reintegr!mda.l.quajl.\.cui ct* 

pit.1t . 

2j  Prafcripdonem  aHe^ans  titulum. Jiueiuflum,J\utiniujiu 
probare  debet . 

24  Tititlufprobarede,  etiam putatmus fufficitad prajcrU 
hendum . 

s 5 *Praferiptio  tam  ex  titulo  lucratiuo,  qudonerofo  Jietdit. 

26  T iluhes.vbi  t.x  defiSiti  rei,  vel perfona praferibenti  aequi 

rinon  potef.  non  fulcit  ad  pra/eribendum. 

27  Spnrret  inualide  le^itim.itus  ha-reditatem  patris prafcri* 

berenon  pote/l , 

28  Titulsf  puiatiau<tune  [stffkit  ad prafcriplionem,  quan 

do  Ji  ver  ut. effet  dominium  transferre  pofpt. 

2 9 Tion.jfdcs  in  Ionici 'fimi  temporis  prafcrtpisone,  etiam  ex 

hsiu/lo  erronsrrtueifur , 

jo  St.ftutTon.vbi  vult pra/eriptionein locum  habere, etia  cum 
titulo  putatiuo,  dtbei  inteOi^t,  etsatn  fitalis  titulut  ejfet 
eaufuut  excaufs  initejl  t^, 

} i Prrfecip:  soni  .Inflans  tradstioncmjibi  faflam  probarem 
dehci.^T  cur  n:s.\i, 

Tituhssalfq-,  traditione  non  fsjjicit  ad  tranflalianem^ 

domsny . 

33  fituhtm  talem  bibent,  qui  etiam  fine  traditione  fuffcit 

ad  tranjlationein  domintj, traditionem  probare  non  te- 
netur. ' 

34  'Prafcriptione  fedtfendensdr.tdition? reram probare  det. 

35  Titulus  p:tfatutus,cur  fuJfciatadprafcripsiontm,tX  n6 

traditio  ptstatiua.iy  fi£hi^. 

3 6 Prafcri-tsonini  alleganti  fatis  efl  probare  aliquid,  quod 

traditionis  loco  habeatur, qteando  id  fujjicitadtrsmsft- 
rindum  domtnitosL.^ , 

3 7 Dimijsio  rei,  quando  traditionis  loco  habeatur. 
^STra/ci-iptionem allegans  debet  probare  traditionem  fa~ 

el.tm  Jieife  ex  iilo  titulo , cuius  occafiont  Ji  prafiripjsf 
fe  putat. 

r aditio  pojfejfionis  vaeure,  requiritur  ad  boe , vt  proce-  ' 
' ■ dat  prafcriptio,  ‘ 

40  T r aditionem  fadl.im fuijft  abeo,  a quo  habuit  titulum, 

prafersbens  probare  Unetur . 

Contrarium,  n um. a, t. 

42  'Praferiptiontm  alUgansJionam  fidem  deducere  debet. 

4 1 Bona  Jides  regulariter  prafumstur,  -j  cur.sbid.  nu.e^ 

0^^  Bonat  qniiibe!  a matura  prafumiiur . 

4 j Pr;ieriptso  immemorabilis , bonam  jiitm  non  requirit^ 

Contrar.shsd.nu  ^^.Coneil.  nu.nj.  ' 

48  'Jiona fides,  litet  non Jit  probanda , tanun  allegari  debet  i 
prpjcribentt-j . 

Et  cur:num.  49. 

Ignorantia  in  faito  alieno  prafumitur,J! alUgetur. 

51  frafcripriontm,vbi  quis  allegat,  (T  bonam  fidem  allega- 
re vt.ietur  . 

5 1 'Bona  Jidts  non pra/umitur  in  eo, qui prajeriptionem  in- 
cboauit . 

5 3 Bona  fides  in  praferiptioru  immemorabili  prafumitur, 

•*  tiiamji non  allegetur . 

5 4 alf  fidei  probatiojbonp fidei prefumplione  excludit, 

5 J Totum  qsu  dictt,fiibil excl.-isdert  videtur ; 

J 6 JlM  I la  fidUyvbi  apparet,nuUo  temporis  turfu  purgatur.  . 
'ilfrffumptioneaUeganSybonamJidwsfuamtantn,  aon^ 
tuam  fui  auroris  allegare  tenetur , 


PrpfcripJijfe  fe dUim.poffeJJionem tiutteMinuniioUt 
probare  debet . 

j 9 Ttjlitsm  dtpofst tones  coniunguntur  ad  probandam  tesu-  < 

■ tinifationem  pofe/sionis. 

Conlr.nu.6o.Concil.nu.6i. 

6 2 Probationes  femspltnf  non  coniunguntur  in  ensbrinaU- 
busfedin  ciuibui  tantum— 

6 3 'Peniljionss  continuatio, per  ufles  difeordes  in  temporca  I 

non  probatur,  ' 

<$4  T e fi  es  varie  deponentes  circa  tempus  poffeJJioUis,in  mith  ■ 

rltemport  dicuntur  contefles.  ' - j 

b^TeJlesdeponietes  de  tempore  poffejjlonii  icum  odieBiant.^  \ 

iX  citra,  que^m  probationem  faciant, 

66  Prpfcriptionem  allcgans,debct  probare,  rem  fuifiibabi- 

lem  ad  prpfcribtnJum—f . 

67  Definitio  intelligitur  loqui  de  habilibus . 

69  Prpfcriptionem  decem  annorum  allegans  debit  probart-a  < 

aduesfarium  fuijfe  ptpfenttm—, , j 

6^Prt]cribtns,ly adutrfsrius esus , ubi funt de todtm Joco , j 

prejentia  prpfmniuir . 1 

70  Preferiptionem  .illegam,  debet  probareeam  fuijft  caufa- 

tamnegligentiaaduerjarij,  , 

conftatcxiis,  ni fallor,  quaeinfaperiori . 
^clLla  conclulionc tradidimus, aimqui prsfcrl 
pnonem  allegar, & tn «a  intentionem  fuam  ftindary 

1 eadC ^barc debere.  Videamus  mo.cumtdifficilc  fit  I 

pra-icriptionem  probare,  vr  diccrclblcbat  Bald.  in  1. 
vir.coluin.7.nu.?  j.vcrf.dcciinoqiiinto.qusro.  Ode 
edic.diu.Adr.tollen.quxad  hanc  probanda  necefla* 
riafinr,quxq;  abaltcganrc probanda  Hnti&qaxno. 

In  primis  itaq:  a J praricriptionis  rerum  corporalium 
probarioncui  requiritur  titulus, qui  ab  eo>qui  prxfcri 

2 ptioncfcnicri  vult' t probandus  eft:  Hc  probatur  ini. 
nullo . C.  dc  rei  vcn.lica.  in  l.diutina.  in  I.ncc  peten- 
tcm.C.dc  pra.lcriptio.long.tcmpo.in  l.vni.Cdc  vlu» 
capio.tranf.ir.i  mcdocncrc  Accur.inrub.ff.de  diucr. 

& rcnipo.prafcript.B.irtol.  ini. Cclfus.num.7.infin. 

* vcrlicu.habcs  crgo.ff.de  vfucap.&  ibid.*  omnes pr?- 
fertim  Cum.Rom.Paul.Ciflr.in  prin. Batto!,  itidem 
in  d.l.vnic.C.dcvlttca p.transfor.Bald.ini.  lupcrloil 
gi.in  prin.C.dcprxfcriptio.long.rcmpo.  & melius  in 
l.pralcriptionc.num.  3.C.qtiib.  non  obiic.  long.  tcp. 
prxrcriptt.&  inmb.C.dc  vindi. liber,  nti.  4.  ac  clarius 
ind.l.vlr.d^co!uin.7'niim.?4.  verf.  poteft autem, C.' 
dc  cdidl.diui  Aria.tollcn.vbi  latius  tradit,quomodo 
probetur  prxfcriptio , & continua  poffeffio , & PariC 
in  coiWil.27.  in  p^jp^fenti  confultat10nc.nunl.90.vern 
& vlrcrius.  voluiti. i.ncc  vl Ius eff, qui  abhoediffen- 
tiar,ncc  tempus  conteram  in  accumulandis  Dodior. 
authoriratibus. 

Conclufioncm  hanc  1 imito  primo , vt  locum  fibl 
vcndicet  in  vfucapionc,viI  prarferiptiouc longi  t8* 

3 poris ; fccusin  przicriptionc  t longiiilint  tSporis  30. 
vel  40  annomqiiqux  dc  iurc  ciuili : currit  abfq;  ritu* 

J6,&  bona  fide, vtconftat  cx  l.liquiscmprionis.§.i; 
in  l.ciim  notifnmiiin  l.ncut,in  l.omncs.C.dc  prxfcri* 
ptio.jo.  vel  40.  anno.'5c  ita  confultusrcfpondit  llo- 
niati.iivconllKSd.viiadiligenicr.num.S.vcrfpramif- 
Hs  ramcit , & in  d.  1.  Ccllus,  in  pnncip.in  eandem  dc« 
Iccndit  lententia m , Dcc.tnconf.267.  non  excedit  d 
memoria. nuin.5.atquc  Paril.in  con(il.6^.nobilisSil 
ucficr.num.ss.voluin.i  Rom.rcfcrt.3clequmir Fcl, 
incap.n  diligenri.Iub  num.  1 1 .r  crnc.limilitcr Ludo, 
dc  prxfcrip.de  quo  late  per  Fran.Barb.in  traft.dc  pr^ 
Icrip.in  2.par.pnnc.quxll.6.nitm  z.cuin  plutib.lequ, 
vbi  niim.9.vcrfic.hxc omnia  determinat, & diHin* 
guir,quiddc  iurc  c.iuonico,quo  ad  bonam  , &nuld 
hdem  Iit  tenendum. 

Subit  mirabis  limiiationcm  hanc , vt  procedat , vt 

4 mododiximus.deiurc  ciuili.fecus  vero tdc iurc ca* 
nonicoiqiio  quidem  iurc  prcHrcd1tprxl1.Tipr.40.  atin. 
conua  Ecclciiais  abfq;  uiulo  tamen  cum  boaa  tidc; 

vtplu: 
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' De  probationib, 

irt  pUirlte^  tn  Iocm  in  lure  P^tiHcio  /ancttff  cft . 8c  in 
primis.inc.de quarr:iiin  c.ad  aure$,in  d.  c.  Ci  diliscn* 
titvbi  affari  m r!ofl*.2c  Dod.de  prKfcrip.&;  fpcciariin 
inc.  t.vbi  pfen^gloiTArchid. Ioan.Andr.Gcmin.de 
Fhilip.Fran.co.timlonoflrodc  prxfcnpf.in  j^adeb» 
vt  idem  iufis  Ht  > quando  vna  EccIcHa  prxfcribit  ad- 
uerfus  al  lam.vt  habemus  in  d.cde  quana  in  c.  Illud, 
& in  c.ad  aures.vbi  Abb.dc  pnrfcriprio.  Sc  in  hoc  ac< 
riculo  prarferiprionis  nnlla  alia  cddifhrrdtia  inter  ius 
Czfareum^arque  Ponti iicium,  quam  quod  iiisciuile 
9 j admittit  prarfcnptioncmaim  mala  nde  » didal.G 
quisemptionis.j^.primoiqnam  ius  canonicum  dam- 
nat.cap.vigilanti*&  capit.viiim.de  prsfcriptio.  dc  in 
hoc  reddet  Abb.indido  capit.dequarfa, colum  . 4-in 
princ.numcM^.vcrdc.i^  quantum  ad  phnei palent 
afticulum. 

' Iftud velim  fublimiresivtvcrumnon  fit,  quando 

6 iuscommunetrenditprxrcribcnti.vci  iuris  prarfum- 
peio  cd  contra  eum : nam  tunc  bona  ddes,3c  tempus 
pnedidum  non  fufficcret,  vbi  ius  c6e  reddit , fcd  ne> 
cefTana  ed  tituli  probatio , qui pcdTclTori  caufam  tri- 
tki  af  pneferibend  i:ni  fi  a llcscmr  de  probemr  prxfcri* 
ptioranti  temporis  «cuius initii  memoria  non  caret» 
prxfcribensergo.cootiaqucm  cdiarisprxdimptio, 
debet  probare  tempus  4o.ann.  de  iudura  timium,vcl 
tantum  tempusicuius  inirijnScatet  memoriaita  de* 
treuitSum.Pont.indidocap.i.dc  prxfcrip.in  fexto» 
vbi  ponitur  cafusin prolato, vel  Ecclcfia«qucallcgat 
&przrcripndedecimas:n3difpodtio,dc|^rumptio 
hiris  cA  in  conrrarium » ^od  decimae  pertineant  ad 
illam  parochil.  intra  culus  limitesprxdia  confiduu 
Sdcoprxfumitur  in  dubio  casqccupade^dc  poflclTio* 
heminiudam  fuidc,cap.addecimas.dcrcdit.lpol.ia 

b.  vnde  oftis  ed  vitra  tem  pus  4o.amio.  quod  doceat 
de  (irulo.eel  de  prxfcriprionc  tari  temporisi  de  cuius 
initio  non  meminerint  homines  » quoquidemcafu 

7 nontrequinturtituius.itadicittcx.ind.c.i.conluicn* 
doTcquuniscd  Card.  Zab.ioconf.  1 14.  dico  Petrum 
non  audiendum,  circa  dn.  de  plura  adducit  Fct.  in  d. 

c. ndiligenti»col.vlr.nu.ii.innooa»dc  vltima  redti- 
Aionct  de  prxfcriptio. 

Cuius  rei  ratio  cd,qrh  ex  titotemporeprefumitut 

8 tiiulusf  etiam  d non  allcgctur,vt  dixere  Arch.de  Io. 
M o io  d.c.  i .de  ibi  Gcmin.nu.z  1 .vcrf.quaero  quare.p 
l.cum  de  in  rem  vcrlb.ff.  dcvfur.idem  tradit  Cyn.in 
l.n  cerris  annis.vbi  Paul.Ca  Ar.coU  1.  verf.  quinto,  de 
vlrimooppono.dc  laf.in  dccimalimit.C.  de  pad.de 
aperte  priushisdixitgl.inc.rupcrquiburdam.S.Prx* 
tered  .in  ver.non  extar,de  verb.  dgnif.  de  plura  addu* 
citSoc.rc11.inconf.127.  vids  capitulis,  coi.  vlt.  ou.8. 
vcrf.de  eo  maxime, vol.  (.ac  laf.  inl.quo  minusi  nu. 
4H.vcr.3.phncip3litcr.A.dc  Aumin.cumaliis  quaplu* 
timisio  hanc  eandem  fententiamdedudis  d Gabr. 
in  Alis  commoo.conclufion.concluC  prima , nu.  47. 
ver£2.ampli3.tiiul.dcprefcrip.iib.quinro,vbt  infini- 
ta prope  de  pn'uilc£iisidiustemporiscollcgit  » vtde 
fecit  Balb.in  d.trad.dcprzfchpt.inrccunda  part.tcr- 
tixpar.pcin.quxd.fcxta , nu.  ii.vcif  de  tatioedjCuin 
plur.fcqucn. 

Secundo  limirabis  concludonem,  tttlocd  dbino 
vemiicet  in  prxfaiptione  tanti  temporis, cuios  initii 
memoria  non extet : nam  dante  hacconAieiudinc 

9 alias  titulus  nod  ed  probaodu&q  prxAimitur»vr  ino- 
dodiximus:ncaderucre  fcribcn.in  d.c.i.prxfcitim 
Archid.  in  An.  in  ver.  non  extat  D eoium,  tenta, nu. 
iy.uetC<Mzroquarc.Io.Mona.iD  An.  de  prxlcriptio.  * 
ip  fcxroiBal.incondiio  J52.inatcna  fcudorum « coj. 
xfubou.  j.verf  fedhic  cdnorvinutiliteraduercen* 
dum.volum.  1.  Alcxan.in  conf.d.  vifo  themate  »coI. 
x.fub  nu.  I.  vcrf.de  neutrocafu/volum.i.  de  in  conf.7. 
fuper  hacdubirationc.fub  nu.  r.  poduerf  unde  dato, 
eodem  uolum.i.Parif.in  c0nf.a7.nu.  80.  vade,  pro- 
cedit enim  volum.i.f  el.in  c.  cum  aobis.col.2.pod 
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num.i.vcrf  prcrerci  fecundum  1 mol.  de  praeferi  prio^ 
cum pluribusaliisad idaddu^rsaG.ibr.inluiscom-  - 
mun.concluf.concluno.i.ntim  45.  verf  infcmir  igi-- 
tur  rit.de  prx(aip-lib.$  .vbi  late  de  hoc . Eg  ^ veioin 
prxfciviahaDctimltpracAimpnonem  , quxclicirut 
ex  diuturnitate tempons  non  profequor  quiaopor* 
tuniori  loco  in  verbo, Ticulus,infra illam  examina*. 
Kmcrcfcnio. 

Ampllabistamen  limitationem  hac.vt  proccd.it, 

10  licet  ageretur  de  prxfcribcndotcbntriclcricos.auc 
libertatem  ecclcTudicam  iniodononc6ft.irctdcm- 
iudo.de  illicito  rituloded  edemus  tn  dubio ; na  tunc, 
de  in  huiufmodi  prxfcriptionedc  cuiusinitionodc 
memoria  aducrfnscIericoSfiutEcclcdim  nulla  titu- 
li probaciodedderatunficconfuimm  Aiit^  Paul.Ca- 
Aren.in  confuvi4.  ex  pundo  rrafmiflb  tria  d ubia  col- 
ligunutr.col.i.pod  num.  i.  in  2.  dub.  verf  in  contra- 
i:ium.vol.2.cxco»quod  tanti  temporis  pra’fcripiio,  d- 
ueconfitctudohabct  vimconccinonis  principis  cti2 
fi  non  allcgcmr.i.hoc  iurc  S.dudus  aqux.  A'  de  iqua. 
quor.de  xfi.de  c.lupcr  quibufdl.  prxtcrci , de  vcib. 
Agn.  tum  etiam  quia  talis  przlctiptio  habetur  pro  ve 
riratc,icfie  Acair.in  I.  i.C.dc  fcxu.de  aqua,  vt  de  vo- 
luit Bal.in  conf.157.quxfi10vcrtcns.in  prin.vol.i.dc 
ioconr.24*fubtUitcrtaCUfunr,fubnuin.  i.vcrf  natn 
prxlciiptio.vol,.4.dc  lcndt.de  Dec.in  conf.S^.diligS- 
ccr  pro  tenui. coi.  2.pofi  num.fecundum.vcrf  de  talis 
ptxfcripuo , de  multos  alios  ad  id  collegit  (iab.  in  d. 
conciudo.i.iiu.73.vcifnonascfic£lus  cfi , de  quo  ad 
ampliationem  dcdecidit»vna  cum  Cafir.  Crauct.  de 
antiq.temp.cap.  /.  Incip  .abfoluiisdificrcmiis . num. 
48.inio.quxfi. 

Tertio  poteris  limitare,  vr  non  procedat  in  ea  prq- 
I ! rcriptionc,quxfiatu(Of  fuiOct  inrrodufla.inqua  nu| 
la  tituli  probatio,  nec  allegatio  dcfidcrarur  vt  d fia- 
turo  caucretur,quod  podidens  rem  per  decem  a nnos 
‘pofica  conucniri  non  polTit:  tunc  certe  A:fiicerctl:y>* 
na  Ade  podcdiflc.ablquc  ntulo,  quia  fiamuim  no  re- 
quirit titulum  • quod  ede  menti  tenendum  dicit  Bal. 
huius limitationisaurhor.inl.2.nu.  i.verfponcfia- 
tuto.C.dcpixfcrip.iohg.tcmp.quxproli.cuiacccdiC 
Roman.in  d.l.CcIfus.col.  1 .vcr.primu.de  ibidem  ad- 
ucifus.  Bart.  id  ratione  fulcit  Claud.  de  Seifd.  coi.  r, 
* nu.;.in A.dcid*communitcrcQcapprohatum tefia* 
tur-Balb.ibid.in  1 .no.lub  mi.5.vcrf.de  quicqiiid  dicae 
fi.dc  vfucap.vbi  plurima  dicirci»:.!  hanc  hinitatio*, 
nemireferendo  cos , qui  contra  itnfcrc . 

Quod  pofiremum  fubimmabis.vt  licet  hoc  fiam* 
tum  ex  poflclfionc  decennali  titulum  prxiumac»  ra* 
nicn  prxlciibenti , de  aficicmi , Ic  habere  timium  de 

1 1 eo  tiurciurando  Adein  facete, necede  erit:  ita  votuic 
Anchar.in  e-  i.de  rcg.iur.in  d.ad  id  citans.Gaip.Cal- 
dcr.id  iplum  volcucem.aig.c.  vit.  de  confucr.  d;  c.zJ 
dctcAib.bosfcquuruscfiFely.lnc.inud.coI.3.nu.5. 
in  A.vctfcfi  tamen  circa  pixdida.de  prxfumpt.de  in 
c.Acut.nu.;o.vcrr.cxtcmin  ncprxdida.de  fentcn.de 
rciud.de  quo  videmr  clfc  contex  in  c.  diledio.  de  ibi 
glo.ki  vei  b.offcrrc.  1 d.quxfi.  j.  hxc  cfi  enim  genera- 

i;lis,dccommimisnofirorum  regola,urcuintlcx.fia* 
tutum»padttm,aurqu^uisalradifpodiio,vultfiad  di 
doalicuiusiintclligami  iuraro.de  nonaliasdoqtiarn 
fentemiam  ioAnita  prope  allegat  Titaq.  in  trad.de 
prxfcrip.$.i.glo.8.vet{'.4uamdccgofcntcntiam. 

Id  tamen, quod  diximus  de  iuramcnio,  ubinrdH* 
I4gcs  procedere,  d illcfnon  haberet  titulum  apud  Ic» 
natn  dhabcrcr,noncficiillicrcdcrulum  ,fcd  tenere* 
tut  illum  edere:  quoties  enim  alicuius  iuramemo  ad 
fuum  commodum  credimrdd  debet  intclIi^dcAciS 
tibus  alijs  probationib.duc  cum  alitu  Ades  heri  non 
potcHur  uoiuitgl.inc.natutum.$.  cum  vero,  in  ver. 
laltemdc  refertp.  io  d.quam  ibi.fcquiiur  Do.  ac  Bal., 
in  1.  X .V  bi  etiam  Sal.C.de  iurciu.  vt  alios  aaduccnsc5' 
fi^at.idcni  Tiraq*vbi  fup.vcrf.  fed  redeundo. 
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idem  tfclim  declares,  ttprocedatrnin  iu> 
1 ) {bcaufatrubrif  non  credendi  huic,quidtcicie  habe* 
cerimium.vt  afTcuerauit«Ang.inl.ditMisri^AU.  j.fil 
deteftam.milLdc  in  l.qQi  r^ituere-C  de  rei  vendi.dc 
in  l.qui  va$>in  pr  ja.ff^e  fur.quem  rna  cu  mulps  alijs 
refert, dc  fcquitur  Alex,  in  conf.  1 14.  in  cau(^  1 6c  lite 
inter  Hhos,dc  hzredes  Melchionis.col.  1.00.  i . verfic. 
circatcnium.vol.4.vtdccomprobauitTiraq.eodeMi 
fupcrius  rcbto  loco,  verf-deciara  tcttio  gcoccalltcr , 
vbi  multas  alias  adducit  dcclatationes . 

Quano  hmicanda  cftcondufio , vt  locum  Hbi  no 
vcDUicct  ratione  calturxin  prxdirsthbutadis»  quae 
x6  c6ira  communes  regulas  praeferiptionis  bienoio  1 12 
inter  pr«renres*quam  inter  abfentes  1 abfq;  titulo  ali* 
quO)&  fortallctcria  bonaiide  prxfcribumur,  vcaper* 
tilTime  fancitum  eO.in  l.qui  agros. Cdeoinniag^e* 
fcr.lib.i  (.&  ita  in  praedi jsrributariis.d.l.dcbcieintcl* 
r ligi  gIolIa,&  cxtcn‘conimuniter  Dod.ibid.lutiuc, 
& tunc  null  a tiruli  allegatio  1 neque  probatio  exige* 
tur : ex  ill  lus  enim  legis  referi  pro  cuilibet  concedi  tur 
ratione  cultutx,2c  chWorum  folucndorum  occupa 
TC  agrum  a l tenus  dcfcmioi , dc  libi  colere  ,& habcrc’ 

‘ etiam  11  occuper  mala  hdc.fcicns  ad  fe  non  fpedare^ 
8t  finealiquotituloictiamlilitager  imnoru,vtibid« 
tenuit  Ang.adcOfVt  tunc  etiam  non  incidatm  ppna. 
l.cum  quxrcbatur.  C.  vtTdc  ui^ua  occupans  tcnctuc 
Tcftitucrereni  cu  truflib.vfa;  ad  30.ann.1n  d.l.vtqui 
agrosttradidirglo.Hcdiiucicbibid.dixcie  Bar.lo.  dc 
Piat.  & Rcbul^.  vbi  etiam  ijdem  admonuac  ■»  quod 
Aduocatus  conucnti>vel  agentis  fit  caumstVtarticu* 
Icmn  quod  omnia  pnedia  lint  tributaria , fecundum 
formam  llaimorum,  dc  qu6d  femper  pollcdentillud 
przdium  per  bieniiim,dc  hoc  probet  p^r  tcHes , dem* 
de  q>  intraucrir  poflelTioncm  illius prxdij  timcvaca* 
tiStdc  deferti, quibus  probaris  agens  > & excipiens  ob' 
tinebit abfq:  vl lontu.  quz  quidem  inulta  clfeni  ani* 
ftiaducrfione  digna  in  Italia , in  locis.in  quibus  prae- 
dia oia  fada  sut  tnbutaha.uc  in  duitate  Eugubij.ide 
Bar.lo.de  Plar.dc  Rcbuf.in  d. l.qui  agros  lcripicrc»dc 
idem  Bart  inCrbcPcmfina  dixit  io  l.rcm«qu«oobis. 
circa  h. ff.de  acq.polT.&  hxc  clTc  menti  tcncndaipfc- 
met  Bart.inquitinl.fi  deco.$.lifbrtc.nu.^ver.fciaris 
vnum.tf.co.de  acq.poB.fubiungcs.ibid.  contra  hanc 
limitatione  fortiter  vrgcrc.J.vnic.C.dculUcap.cranl*  ‘ 
for.vbi  Imp.kjIhilirdifcrimcQintcrtnbutatia , prae- 
dia* dc  non  rributaiia . 

Vtcunq  fit  Rip.intrad.de  pcftc,in  c.dcpra:lerua. 
remcdc0n.pcfi.lubnu.x5  i. ucrf.fcd  ccrcc.d.l.q  agros 
aliam  fcquutuscfifcntentiam  .voluitqueeandcm.l. 
qui  agros, ‘generarim  dcbcTCintclIigi, tam  dcprxdijs 
17  t tiibutanjs.quain  non  tnburari)s:inquiensi  quod  li* 

• cct ibidem dicarur,  licfuilTedctcrminatumproptex 
pTiu.iuini  publicumq;  compendium , ramen  intclli* 
gendo  dc  publico  compendio*  idefi  de  publica  vrili* 
tatc*quz  confifiitinagricuIttira.l.i.C.dcagri.  dc  cef. 
lib.t  i.dc  1. colonos  la  a.C.eo.ac  1.  i.f.dc opere,  fif.  de 
aqua  plu.  arccn.  legem  illam  locum  habere  omni 
cafu. 

j % Sed  mea , quidem  t fententia  exifiimarem  ab  opi- 
nione communi  non  efle  recedendum, nimirum.d.l. 
qui  agros,  tantummodo  habere  locum  in  tributariis 
agris , non  autem  in  exteris . £r  vc  ita  letniam  ,ex  eo 
pcrnioueor:  quod  biennalis  prxlcriptioin  iplis  tribu 
tari  sagrrsfiiit  introducla  nonfolu  ipfaculrurxcau- 
Tadcd  in  primisrationc  tributorum  cxfoluendomm» 
qucKUiii  fauorc,  etiam  Upfis  lex  mcnfibus  fancitum 
efi.ut  fi  nullus  apparear, qui  ius  in  agro  prxtcndatifc* 
eurus  fitoccupator.  I.  locorum.  C.  eodem  dc  om.ag. 
defer,  li.  1 j.  vt  idem  faicmr  Rip.  vbi  fopra , qux ratio 
tributi  folucndicuin  in  non  tributariis  prxdijsceficr, 
debet  quoq?  iplius  legis  dilpofitiocelTarc.  1.  adigere. 
S.quamuis.  fi.de  mrepatton.  nccltmplicitcriienim 
cft  > quod  ait  Rip.ncmpc  culturx  tantum  fauotc , ca 
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ptxdiabicnnkxp^cpr^nlnmd^^ 
fequerctur,qu6d  in  non  tribmatijs  dcfcrtis/il  ea  ct£ 


renmr duorum  annor,  fpatioipfa.ctiam  pofientpr^. 
fcribi,quod  tam  veiitati  repugnat , quam  f quod  ma- 
xime . 

Q^d  aurem  dicebamus  in  cafii.d.l.  qui  agros*C 
de  onan.ag.dcfcr.lib.  1 1 . bicnnij  prxfcriptioncm  pro- 
cedere , etiam  cum  mala  fide.multutn  dubitationis 
in  fe  videtur  habere.  Etenim  Ripa  ibidem  ind.  ttad. 
dc  pcfie.c.dcprxfircmcxont.pcn.num.x55-vcrr.  fed 
ip  vkra. arbitratus  eft , id  etiam  f iure  canonico  locum 
habere  ob  vtilitatem  publicam  > vtvbcnoclUfiarus 
publicus.de  ad  id  tenSdum  ex  coadducitur,  quod  ex 
caufa  lex  poAir  auferre  dominium  vni,5cdaiealttri. 
l.itcm  11  verberatum,  fi.  dcrci  vendi,  lex  caim  ptitbU 
dominum  dominio  fundi  deferti  in  odium  Aegligtg 
tix,5c  illud  transfert  in  diligentem  ,qut  agrum  exco- 
lit * quod  facere  pocefi : rornetiamquiacxcaulalex 
potefi  fiatucre, quod  mala  fides  non  obiit  prxlctjbfi* 
Ii,  vtuoluicBal.in  fua  diljxit.  incip.  fiatutocauanx» 
quod  facncrator,dc  Pct.Anch.in  ieg.poQ'cfibr>  dcfc* 
gui.iur.acquc  Caccialup.in  l.omnespopulimu.6a . ^ 
dciufii.de  iur.  j 

20  ScdparumfnicmouentluicRjpxfundanicnras 
quibus  vnico  verbo  rcfpondcreponutnu$»rcUicetc& 
deiurc  ciuili  locum  habcrc^quoquidem  iurealiqu^ 
dopotclt  procdlcre  pcxlcriprio  cum  mala  fidcjHiB 
pnctcriptionc  jo.vcl4o.ann.c.vigilanti,dcprxfcri|V 
c.pofiqumgcmos.c.placuir.!i.quod  fi  mala  fida.  16, 

■ q.j  .&  l.cum  notilBmi.C.de  pr^crip.  jo.  vel  40-  an^. 
iecusautem  deiurc  canonico;  quo  fancitum  cfi^vc 
nulla  valcacabfqucbona  fidcprxfcriptio,tamcano  ^ 
nica  ,quam  au  ilis  ,*  dc  nccclle  Iit  ei, qui  prxlciibit , in 
nulla  tun  pons  parte  rei  habere  conlcicntiam  alien^. 
Hc  ad  verbum  dccrcuttilnnoc.il  l.Sum. Pont,  in  cap. 
vlt.de  prxfcrlpt.  Nam  ponderando  vetbum . Nulla » 
quod  cfi  vnuierfalc  negatiuum  excludens  omnem  - 
prxfcriptioncm  abfq ; bona  fide, dicendum  cfi  etiam 
in  caliinofirocxcludcrc  bicimij  pnrfcnptioncm cu 
mala  lide.cum  qui  ola  dicit>nihil  excludat,  c.  folitx» 
dcmaio.de  obcd.de  cfi  Rom.inomm  ip.dift.prxlct- 
tim,  cum  non  fu  ratio  legitima  rcfiriogcndi  ad  casti 
hunoimmo  potius  ampliandi, vt  euitetur  peccatum; 
nam  indubiotenendaefi  illa  opinio , per  qui  omne 
euitetur  pcccatum  quia  illa  tutior, vt  mdc.  exitii,  de 
verb  fign.iD  c.iuuenis.dc  fponla.  dc  no.  gl.in  c.vrd.ia 
ver.xfiimare,  vcrf.lol.hoc  generale  cfi,  dcfcruti.inoc 
di.facicn.Quod  eo  magis  in  cafu  nqfiro  procedit,  cu 
prxlcribcnsbienio  fundet  le  in  poQclIione.non  vexo 
tantummodo  in  negligetia  non  pctctis,vcfit  io  Ictui 

* tutib.  quo  cafu  o^s  * communiter  admittunt  tn  hoc 
ods  leges  ciuilcspcrmitt£t«sprxfcriptione  cum  Jna- 
la  fidceOccorrcdas,  dtin  hoc  fianduelTciuricano’ 

* nico x6nc peccati  euitandnfic^cdi  confcnfu  cradidc* 
refcribcnces  ocsind.c.  vlt.de  prxfcr.in  primis.  Abb. 

* col.i.nu.7.vbitcftarur*in  hoc*o4s  cofcniite,  dc  Imoh 
iubm1.x4.vcrl.de  aducrre.£t  licet  lex  ciuilis  »vtingc 
Kjp.c61tdercr  ncgligScia  n6  pctctis,dc  vtilitatd  publi 
ca,quxcxcadimanat:(M  iusponiificiucdlidcracpcc 
cacum*cx  m ila  fide  prxfcnbetismee  tam  ei  curxfiiic 
vtilitas  publica, qanimaril  falus;  ncobr^poraUabo* 
na  amitteremus xterna:  iccirco  cG  peccato  noluit  ^ 
mitrerc  pfcnprioncm,  cum  negligetia  noo  petentis:  > 
cum  ncc  itidem  bonum  publicG  pomtexcufarcpecp 
carumiVtalTair.ideni  lmo.in  d.c.vlt.  iubcod.  nu-24* 
Vtrii fed  aduerte:  quod  quidem  ius  Pomificiu  in  hoc 
debet  feniari  in  foro  fcculari,dc  eriam  in  tertis  impe- 
rii t cum  in  marciia  peccati  lex  fuccumbcrc  debeat 
canoni,aigum.cap.nouitde  iudic.dc  in  hoc  l«gcsn5 
dedignentur  lacros  canones fcqui , dc  imitari , vim* 
quit  imp.  in  Auth.  vrcicr.  apud  prop.  Epif  b.  fi  vero 
£cctcliafiicum,dt  in  Authe.  vt  non  luxu. hom.conr. 
natui. Ka  nadidit  glolT.  in  capa.  in  vcrfic.  pullcUbi. 

dc 


pe  pfobationib'; 

dereg.iur.in6.&  *co<timunitCTficp?acnitfcrib.ind. 
c.ult.  de  prxfcnp.  ItH  aurem  lex  , quod  erat aitcmm 
Kipx  iundamcnrum«ponicftamere^c  etiam  pr«(cri* 
ptio  procedat  cum  mala  /ide , rainen  omnino  huiuG 
modilcx>qua*abfquemortali. aut  etiam  veniali  pcc* 
cato fcruari  non potefV,abi)cienda,  & abolenda  : 
immoerit  iproiure  nalU, quoniam  de lubllanna  le- 
gis eft,v(  Ht  iol^a.dc  honcda.cap^rit  aurem  lex  4.  di* 
(bn^-quod  ft  continerpcccacum»  nd  poteftdici  lex : 
qiunctiam  huius  legis promul^cortaaqoamcdrra 
ius  diuinQ  d Uponens  conuincirur  potius  errare  * qaS 
legem  condere, cap.runr  quidam  25.q.i.nec  tali  legi 
Ibbdiii  dcbemparcrc  , neobediantinferiori contra 
legem  fupoions.iuimp^  Dei, c.quircfiiHr,dcc.Iulia* 
nus  I i.q.r*ita  placuit  Abbjndx.  ulc.num.  i.dc  prx* 
feripr.  Cum  igitur  in  cafu  notho  ob  malam  hd2  prae* 
feribentisvenaut animat  periculum,  nicricodjcerc 
debemus, & hancl.qui  agros . vtfiint  alie  admitten' 
tes  przlcnpHoncm  cum  mala  bdc,cllcdc  iure  cano- 
nicocorredam , quod  etiam  animadueitcns  Ripa, 
Sn  hoc  non  lirmauit  pedes, Icdlub  dubitatione  id  ien 

per  verbum  forie . 

Quinto  prxtcrcaconclulionem  limito,vtndprO‘ 
cedat  in  cafu , quem  referrfian.  in  d.l.  Cdrus.coi.2. 
nu.5.vcT£ponc, frater  tuus,  ff.deufucap.nbiconfulit 
I hlio.tqui  P>tri  lucceUit,  dc  repetit  in  hanrdiratcali* 
quamrem, quam  frater  pqircderardecSannis.&iplc 
a!iisdeccm,’5c  pofte^ cecidit^  poflcl}ione,nccrepe< 
rit  aliquem  diiilum  per  inihumeta,vcl  tcftcs , & pro* 
feflonocincatiinmlcumambigitur , quotemedio 
/ibiruccurratarad  auocandam  poflc0iooS,a  qua  ce- 
cidit abfq;  violdtiarvtquia  vrbsdeuatlara  ile,  vel  do- 
mus incendio  confumpta.nani  fi  iui0ct  vioUter  cie- 
Oiivnon  eflet  dubium , 9»  haberer  intcrdi£ium  unde 
vi.Verum  H aliter  non  co^cr,  non  potell  intentare 
rei  vcndicacionem,vel  punicianam.xx  eo, quod  pol' 
fclTio  ao.annonimtnonrudiCJtadprarfcripDoneabf- 
que  tit.dKCciius,&  d.lnullo.  C.  dcrci  vend.  & Hc  ci 
non  competit  rei  vcndicario  tanquam  domino:  nec 
rriam  competit publiciana,vt quali  domino, 'ctenim 
vc  copetatrcquirtturt>tiilus,3cnaditio  i noudotni- 
no  S.fcd  tAz.vbi  fcti.lnUi.  tir.  deaf}.  Sc  titulum  pro- 
bare, non  porclt.nec  poteft  alitare  ruulum  pro  hx- 
rcde,qoia  non  habet  locum  in  luis.l.n^.Cpro  hx- 
rede : vnde  v*dcrur  iple  filius  omni  remedio  dcflitu- 
los  CautcIa  ttgocft  IccQdum  Bar.  vbi  fup-  qui  rcfcrt 
Ic  tta  con(ulu)fleinfaAicomiogcntia,quod alleget 
titulum,  vcluti  emptionis , vel  aiium , & .pbet  aliqui 
cx  caufls , cx  quibuscaufatur  titulus  putatiuusenore 
iulto.^  probet  de  poOcfTionc  10.  vel  zo.anno.de  hoc 
fufhcict  ad  pr9rciiptioncm,potcrirq:  rem  vendicare» 
poterit itaq;  iprcnliusprnbandopfwptioncmalle» 
garc,&  probare  fcaudillc^  patre  AioiUumemi6*c  ra- 
Icm  rem  i tal i,  dc  q>  hax  pobl ica  vox , & fama  dl  ,* dt 
probare  famam  cilede  hoc,fulHcictpfopfertituIum 
putat  iuuin,dc  credulitatem,  qux  fufhcirad  fa 

nu,vt  in  l.cu  quidam.$.quod  dicitur,  ft.  dc  acq.  hsr. 
nec  mirum,  quixriifhim  vniusnobilis  hominisindu 
ciriuftam  crcdulitat^,muIro  magis  fama , nt  dck<^ 
ell  glp.fmg.in  l.Titio  fundus.ft.de  cond.  dc  demonft. 
dc  cum  hac  Barr.thexrica  tranTcum.  ibid.  * commu- 
niter Dod.Baletiam  in  J.indiciaxo!.a.  mi.  5.  vaf4. 
qo3traC.de  rci  vendic-dc  Lanfr.ab  Oria.tn  c.quoaiu 
contra, in  vatcflium  dcpofitioncs.  num,i4i.  dc  feq* 
vcrf.circa  prxmifla  cadit,  de  prohar.  vbi  ilhid  inteUi- 
gtt^probara  etiam  poncltioneAifiicienfcrad  pr^feri- 
prionem,dc  rdiquisad  pracfcnptioncm  rcquiiitisnc- 
cclTarioincidentcr. 

Qtianquam  Balb.in  d.l.CeUus,in  didis  Bar.num. 
97.verr.dcqnaniuisrcnbcatcs  hic.incaelt  fententia, 
vt  putet  inetkis  (NTc  conliilram  blio  in  tmiufmodt 
OaUj  > quo<i  pro  rcaupcranda,dc  auocanda  pofTelVio- 
jiRfCi  f qu  j aniilit,dc  i qpa  ^cidit;pto  qua  ouUu  1H>* 


CoticL  MCCXIX.  jRr 

ceft  inoenire  tittilom , inrcncct  vtililTimum  rcmedlu 
12  canonis reintegrand^  ?.qoclt.  L.quodfcompcttrcui-* 
iiber  priori^  antiquiori  podcllbri  etiam  male  . 

dc  fine  ritu  10,  qut  ccciditi  pollcirionc  abfque  au4a  - 
do«dcculpaenam contra  bona  fide, dc  titulo ^odi- 
dentem  i adqucmpolfetTiopoftciperticnir.vciart^  j 
concludutiurisPonrliiciMntcrprefesan  primis  Abb. 
in  cdiepCidcrcituaJ^.not.Barrol.inl.li  doloni, pet 
illum  tcxr.CdeafTic.de cenf  lib.  1 i.dc  plan^  Airx. 
in  ivrcm,qitx  nob«8.CQi.4.dc  f .ibi  Soc.  (cn.ln  rcnct.tf. 
dcacquir.pofTcB.cuinaiqsad  id  relatis  ab  eo  Balbo, 
vbi  iiipra.  ' 

Eandem  condnfioncmampliabrs»vrvcra  frt  foic 
titulus  dt  veruadioc  purauuos , cx  iuOavcl  iniufliiVi  • 
mo  errore  Cauraru5:dc  ftc  veram,  vel  iuftam  cnulani 
23  erroris Idcbeai  probare  .igSs>(  quod  alternis  rcquiliti 
ad  probandam  prxfcriptiOiKqalococfrc  potcO: ) illa, 
probantur  cx  dd.Ccllos.vbi  gtff.  ex  l.ptgnori.  1.  ff. 
dc vfucapio.ad  idem  elt  tcx.in  IxiQod  vulgo, inl.z.S.  - 
* fi  a puptilatfprocmpro.idcm*'omDesc6muni  eoo- 
lenfu rradidetc  in d.l.CeliuSkprzfcrtim  Bar.col.  i.nu. 
7.in  tin.de  colum.  2.  i\\M.  lo.vaficul  habesergoex 
gLpuma,Calhcn.nu.2.Koman.nif.2.  dc  Cum.  mi.  3. 
ad  ideinxcrpondir  So^yn.fcn.incool.xf  .vifis  prxdi- 
fti$,colum.vlr.nu.  18.  volumprimo»  vbi  multa  aMc- 
gat.6cincoi3f.47xooUii|sno(his,nn.  7.  vccf.circa  fe- 
cundam.cod.voluminc  acincoof.  25i.quoniamin 
pndemi.colum.penQl.tub  nu.23  .verlic.contirmaiar, 
volum.z.dc  pluamaaliaadducitinhancfcntcntiam 
Balb.in  d.i.CcUus,m  x.  naftib  mi.  6.  Qtiis  autem  di- 
catur error  iulhis  1 vel  iultitrmms.dc  quomodo  prch 
bcrur, aut  pcelumatur,dc quando  przbcnt,vcj  non 
pffbeat  iultamcaufampnclcribcndl  adeas  Bart.in 
d.l.C^trus,(iibnumer.4.cum  plur.fequcn.  dt  ibld.ca:- 
tcros  Doft.acrcrihpn.ind.cap.dcquana.  dc  ptzfcri- 
ptk>. denos  per  pluies  concluJifupra  explicatiimus 
in  va.eiror.volom.  i. 

bubampiiabis  ampliationem  hanc , vteriam  locff 
ftbi  vefidicct  m timio  vniuerfali  pro  hxredc  nam  cd 
intctucniicrror  tadiiuBusitalistiluIustf^tatiuiis, 
quoquisfcpmatlmedem  , ctimnonlrr»lu!)!cttad 
pratfajbendumloni'ofcmporc,hocclt  laann.intcc 
praH'cmcs,dc  ao.  inter  ablcntes,petidoni  hsrredi  taris. 
itadfCcrmmargi.inl.hzTcclitatcm  in  vctf.nC  poOTic. 
vertin  cafu  tamen  piiio.C.in  quib.cau  ccf.lorMdpo. 
p{3icrip.quatnrcfcrendo1cquuruscllPaul.  Cafhdn 
conf.  34.tupcr  primo  dubiacol.d.fubnu.  1 s-  vcrG.in 
cafu  tamen  1 Ao,vol.z.qucm  ad  id  param  conc^nx 
adducit  Balb.  vbi  fiip  Jiib  nu.7. 

Eandem  fandum  fubam^iabis,  fiR  titulus pu.^ 

25  tariutis  littoncrofus , (iuclucratiuus:  nam  alterutro 
boruiT)  probato  procedit  prxfcriptio  , itacblligitac 
cxd.l.CcUiis.  in  uerf.dcnihiircfiOTe>dcin  ver  f.  quia 
iicquc.de  habemus  ex  J.vtr.  ff.  pro  lega,  dc  cHcitur  ex 
difhsBal.in  1.  ivitam.C.dc  vfucap.pK>dona,qucii9 
ad  id  refert  Balb.  vbi  fupra.  • 

Limitanda  dl  primo  lia*c  ampliario,  vt  agenti  ad 
pradcnptioncm  probadam  non  fatis  fit  prol^ic  huc 
16  tirulum,cumtcx  defe^urei , vcl  pcifbnx  non  poQec 
quis  acquirere  dominium  r ni  quia  ipfe  fir  incapax, 
vd  lii  res,  quxnon  fit  in  commercio  hominum , vel 
vbi  titulus  ucms  non  potcfl  afiiilere  propter  impedi* 
mentum  natucat : tunc  cnimTCum  hoc  cafu  nullus  cc« 
roc  itifhis,  vd  iuihtUmusunqtiS  precar  caufam  v{u- 
capiendi , ud  ptarferibendi , ador  cauta  caderer , dc 
hocTcxthabcmus.dcexcmplurain  I.  ;.C  proharre* 
de»dc  in  l.fi  isicum  Ueq.Vnt  cum  glo.ff.  pro  lega,  ha 
limicacBaid.in  Uuper longi,  colum  z.narn.S.QCtlic. 
tamen  tllud,ubi  cuain  Ang.  Cdepccfcrip.  long.c8p. 
dcind.i.neino  ,nunicr<4.C.'dc  r^uciuhc.  dc  ibidern 
Salyc.iu  6.  qu«U.  ad  idcmrelpoiiluntcll  ab  AieXan. 
in  coolil.74.^ca  primum, nu.7.vctnc^.  cicca  iccun- 
dum.volum.^.  * 

loftpbi  Mjjsardi,vol,i.  Ccc,3  Et  qua 


\ 


qua  qiiidt  liittifatioi?  Coltigkifr)  rpuriom  »qui  ^ 
fe putabat Jc^ifinr.un,  aut/utficienfcr.&rite Jcgju- 
i7manim,iuftocrrorctduduin,cuni  lamcnlcgitima- 
tio fuerit  imialida,  nonpoflfcpraifcriberc  Iis^cditarc 
pariis,3Ur  (ibi  rciiclum,<;uin  {ic  incapax":  ira  decidat  ' 
.*  Accurf.  Vfiacum  tcx.in  d.l.ncmo,  & ibi  Sal.,  ac  Bald. 
nmn.4.vti  f xa^usroiac  Ciima..vbi  Ang.rcprchcdit,Y 
qui  in  d.l.ncmo  <fontr.i  fcnfir, quando  crcoic  fadi  iu* 

"J*  flo  pui.illttre  legitimum  . Et  hanc  opinionem  • ve- 
riorem ccnlct,  V proca  coniuluir  Alex,  inconf.  7+, 
ad  fi. vbi  eandem  diubus  r.itibnibti'; comprobat  nec 
; ab  ea  cllc recedendum  concludit  Ual.in  traci.de  pta: 

' » fcrip.in 4.par.priii.q. its.nu.d.Sc  pcrror.-aducifus.Paii. 
Caftr.  contrarium  (entientem.  iu  d.conf.H.col.y.  iti 
ii.ful)iiu.i?.uciliu!rcriu.s.vol.i.atqucSoc.fen.inc6n‘ 

2 5i.quotiiam  iu  prxienti.col.pcn.nuas.vcrf.fiiccc-  . 

. <lirminclc,xtadifiicuips.  vol-2. 

Secundo  limitabis  eand<iii  ainpliationcra>  vtve- 
’ , ra  (it.dummodoritulus  putatiiius  fit  > qui  fi  eflet  ve- 
a.8mst  fnfliccrcrad  domini)  rtanllationcni,  vrcon(iil-^ 

. tusrefpondit  C.ift.in conf?©.  quiafruftra  difpucarC' 
tur.col.  vlt.fi.bnu.ag.  vcrf.brcuitcrcontrariumeft  di- 
cendum, vul’  I .vbi  air.quod  ad  lioc»  vt  tieulus  inuali- 
•'  . dus  pia-flctc.udhm  pra:fcribcndi,dcbct  eilctalis , qui 
, ■ fi  eiVci  validus  liifiiccrctad  plenum  jus  transferenda. 

V ' hunercfcicndofcquiturFclin.ind.c,dC4.fubnu.  ij. 

■ 'VCrf.a. confidera.de  prxfcripr.  , 

. .,  Tertio  limitare  poteris,  dum  dicebamus  requiri  er- 
rorem iiirtiim,  vt  prt>cC'  lar.vbi  agitur  de  piarlcriptio- 
nclongitc.mporis.quajnon  procedit  fine  titulo  ve- 
ro, vel  piitatiuo  errore  iuftojled  vbi  agitur  de  praelcri 
ptiouc  iongitfimi  teporis,  vbi  fuiiku  bona  fid.es  abf- 
S.9quctifuk)  , fufficit piobarctqualcmcuiK|; errorem ' 


' ■ • 


Iftutf  lecundum>'qcK>d  terJUtVituf  ad^jMttfcriptionC 
- probandam  velim  primo  intcliigas»vt  tunc  veta  tra- 
ditio rcquiratiu.&  debeat  ptobariiquandocflct  tal« 
tirulus,cx,quo  line  traditione  non  transfertur  domi- 
' niun»,vt  regulariter  furittimli  intervinos  .d.  1.  tradi- 
tionibns.Cdcpaifl.nam  tunc  ficur  no  acquiri^  do- 
minium fine  traditione, fi  trades  cftdominusjita  nec 
pr®icribcdi  cbditio,fi  tradens  non  dldnS)d.l.clamb. 

^ Mf.de  contrahen.  empr.  li-vcib  fit  talis  titulustcx  quo 
traste-itur  dominhun  line  traditione,  vt  in  titulo  pro 
hxrcdc.Lcum  harcdcs.in  prin.lF.dcacquir.poflefi. 
rir.pi0.1cgaro.l.cumpatcr.§.furdo.flf.dcl^.t.&inj. 
a Titio,  tf.  de  fur.  fi  dominus dcfundiuslmflct,  tunc 
non  tcqumtur,  quod  probetur  ttaditio  ad  prasferibe- 
dum,in  vcrotitulo>vbi  defun^usnonciat  dominusj 
fcd  nam  pcoteilf o ncccfic  cfl  probare  apprdicnfionc 
poiTdlioniSjfinequ.aprxrcrjptiononprQcedic.l.fiae*^ 
polVeiIionc.tf.de  vlucapio.&  in  l.paiuir.  tt.  pro  lega.  1 
per  tex.cuin  g(oU'.in  I.fi  non  traditam . ff.  pro  legato. 
iSc  quemadmodum  in  priori  cafurequiricurtraditio^  ‘ 
quadoliibdl  verus  rirul.l.  eum, qni.S.vlt.ftidc  Publi- 
ci.ira  etiam  quado  liibcif  tit.putatiaus,  ne  hic  maio- 
res ha  beat  vircs.qua  m verus, & ira  et  iam  de  apprehg 

fione  dicendum  cfl,  vtinvtroq, •titulo, tam  vero,  quj 

, puratiuo  neccilario  requiratur,  & probanda  fit, dum- 
. niodotaiis-apprebeiMin  nat  fine vitiojita voluit. gU 
in  d.l.Ccilu.s , m d.  verbo  cxilf  iinarcnt.  in  verf.  & erit 
hoc  vcium,quam  ad^d  fiugniare appellat  Batt.ibid. 

• nu.S.vcrf.quato  vcium.camquealibi  non  effe  inquit 
■fBal.in  fua  nurgar.in  vcr.prsfcriptipnc interrupta, & 
eandem  valde  notabilem  dicit  Balb.  ibidem , eand6 
dcclarans.nuin/as.  fub  v cri.  quinta  conclufio,  Scita 
illam  intcliigunt  Bald.  Ce  Ang. in  1.  liipctlongi. coi. 


cti.am  inaiUum  ad  induceduin  bonam  fidem,  vt  coi-  ^ vlt-lub  nuin.zs.  vcrf.li  a:irein.C.de  praefcrip.Iong.  to 
Jigiturex  l.liberis.b  vlt.l.igirtir.§.potcft.  fi\  delibera-  ''  po.S<Ca.'Mnd.I.Ccllus.im.7.vcrf.3.&vlt.vbicxfca 


C3U.& I.fi  hii.lT.vlt.vbi  not.Dod.tf.de  viiieap.  ira  do-  * 
■'  ^ctradidit Paul.Caft.ind.l.Cdius.col.i.num.?. no. 

. , , «um.4.vbi  .liridcflc  rncnri  tenendum, quia  cfl  lingu--. 
Jaic.refcicui  (e alias  ita  habuille de  fado , 6c  interro- 
gafle  quolti.Tm  magnos Canoniftas,  qui  nelciucrunt 
• cidicete  vnum  verbum  fupcrhocjicdailcgabar nof. 

- ^ in  c.cumperfonx,dcpriu.iib.6.  eundem  Catt. refert; 

& fequiturimol. in d.l.CcIius.col.  vlt.inprinc.ff.de  " 
. ' vtlicapio. 

Qiiartbvclimlimitcsillnd.quodinprincipiociuf- 
dcib  ampiiaribuisdiceb.imus,ritulum  plttatiiiuiyiU' 
fto errore  eaulammnoniutHccic.vfnou  procedat,. 
30  c.iar.do  I exrarct  11  aturuin , quod  prxlcriptio currat 
- *■  cum  titiiio  oiir.itiuo : n.im  tunc , vt  flaturum  aliquid 

’<  operctur,dti4tincclIjgi,  etiam  Ii  Iit  c^latuscxiniu- 
r fti  c.iul.-,-pumn!odoccjlora[a,fiiie fitcrrorfadi,fiuc  ' 
imis  .luihorcCaftrcnl.iiid.  conti M-col.6.num.  15.  • 
L ' •>  vcrtl.ad  hoeergo.vol.z.qucm  refcicndolcquumur. 

■ ' Ciau  dcScilel.intl.l.Ceitus.col.j.num.i  5.vcrllidcin 


po.' 

tcntia.Dyn.idlimit.at.  ^ 

Secundo  idemincc  rcquifitum  declarare  poteris, 
Vt  licet  inter  aiia  ad  probaudan)  prxferipnoncm  fa-. 
ti$lit,vi  p.iuioantcdiccbainusiputatmustit.nonta? 

34mcn  idfuthciai  f in  traqitiouc,n.iih  veram  inrcruc- 
nifle  .agens  debebit  piob.ircific  piotulitcadcm  glolfi 
' in  d.lX'el.'u.s,  in  d.ver.cxillimarcnt.  verf.  fcd  cur  tuffi- 
'cit : cui  accedunt  Baiu.iiui.l.iiritain.nu.  i.  verllqux- 
ro,quidam.C.pro  donar.Sc  BaJb.ind.l.Cdlus.ifu.zp. 
in  <5.conclu.ad  d.glo.quainuis  vero  non  fufficerct  iu- 
ilnscrroiad  prxlcvipt:oncnvin  tr.ad  itione:  tam  en  in 
pntatiua  tiaditione  luliitnmus  f.i i ;s  cflet  , vt  colligi- 
mr ex  cademmci  glo.  ibid.  cui  adnxret  Burt.  eodcin 
in  loco.nuni. 10.  vertllcd  utrum. per  tcxt.inl.iuffo.  S. 
filiii.SjCum  glo.&  ibletiam  not.Bart.tt.  de  vfueap.  fic 
etiam  Bai.ind.I.nulio.col.a.nu.dvctf.  Ibl.  concedo. 
C.dcrci  vendic.  & idem  id  examinat,  ind.  1. irritam, 
col.vif.nu.  zi.  vcrf.idcoincidcnrcrcfl  vidcnJum.C. 
de  prxlcrip.iong.tcmp.ad  idem  tdpondit  R.oma.in 


^ ’ccontra,.ic  ibidem'  B.alb.in  z.no.n.  1 1.  quem  videas,.  d.conf.r6d.col.4.inpnn.DU.7.vcrf.nccctiam»qucrc 


<]uoni.'tni  nonnullas  alias  ad  eandem  ampliationem 
refetr  limitationes, ad  quem  me  rcljcio . Quomodo 
aotcni  probcmnvcl  praliimaiur.iiLinfra  fuoioco,ii¥ 

• vcr.tiuikis,  explicabimus. 

- Pixterca  agenti  ad  pra:fcripcioncm  praeter  titulum' 
SI  putaritiutVi  nccdVceft  probaret  traditionem,  itado- 
cet.gl.i.T  d.  1. Cdflisin  ver. cxiftimaicnt . verf. deerit 
boc  vcrumivbi  Bart.nu.8.vcrf.quaro  vtrum,acccte- 
1 ^ riiifdcni  .m  locis, inquibus  lupra  incoclultoncaddu 
xiimi.s,pfaTatim  Baib.in  i.p*ar.piiii.nu.2i.vettliccun 
doqu.vtitBart. 

■ _ Cmus,quidcmrcquifiri  ratio  cftrnam  vbi  intcmc- 
3miirct  , etiam  verus  titulus  t ille  per  fe  non  lufliccrct 
ah;q  traditione  ad  translationem  dominij.  I.fi  ager. 


ferendo  fcquitnr  Baib.in  d.LCclf.no.  jo.  verf.  7.  c6cU 
3 j Cur  autem  lulficiat  tiiiftus  error  ad  prxfcriptionc, 
quoad  tituium,non  quo  ad  traditionem,  de  fic  in  pu 
tatiuoiitulo , 6t  non  in  putacina  traditione, fed  in  en 
xcquiiaturiuffiflimuscrroncaratiocff-.quiatempore 
traditionis  in  quocunque  contcaclu  requiritur  bona  i 
fides , vt  Paulus  rctpondit  mi.i.ft.pro  em  pto.  Se  in  L 
S.fV.prolbcio.quatnonpoteflfiibdTcjnifi  praecedat, 
ipfatraditio.ut  voiim  glo.  vbi  lupra  ucrll  fcd  curfuf- 
ficit. Firmiorem uerbadducitraiioncmPaul.Caffr.  ' 
ind.l.Celfus.num.d.uerf.z.coliigc:  nempe  quia  titu- 
lus cfl  caufa  remota  acquifirionis,red  traditio  eff cau  * 
fe  proxima , dc.rmincdiata.ut  nor.glo.  in  l.^.S.ex  pia  • t 
rifcrus^n  ucr.nec  enim  ficut  in  princip.ff.de  acquiren.-.' 


ff.  dcrci  vcndica.de  1. traditionibus. C.dcpacf.dt  per  ^ polfefllo.dcidcblradiiiodcbctcllcinagisiuftificatar 


colcc,ucn.s,i;cL  aJ  picribcndii;prcg.l. clauib.flF.de  c6 
tran.cmpt.no  det  cigopluscpcr.m  tit.put.atiuus,qu3 

vetus  aig.i.fflio, quepata.cuibmo.lf.de  Ub.de  poUh.<A 


tanquam  magis  influens , de  ante  Paul,  idem  rradidtt 
Bal.ind.l  inirritaiu.liibun.i.  vca.led  cunam  uaric, 
C.  pradona.  . ^ ^ 

• TaUb 


> ♦ 
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De  probationib'.  Conci.  MCCXIX*  ?88 


T crtii> declarabis » vt  n6  femper  ncccflc  fle  proba- 
re tradiiioncmffcd  poflirerianiaballceantc  prclcri- 
ptioncmiad  hoctve  prarferibendi  conditio  transicra- 
tur,  probari  aliquid,  quod  loco  traditionis  f habea- 
. tur.  vr  dimifliorcii  quado  res  efl  penes  partem , prout 
Aiflicitad  dominii  rrannatioaem.  l.qua  ratione.  iT. 
iiuerdum.ff.de  acquir.  rerum  domin.ita  docet  Barr.  ‘ 
ind.).Ccirus.colum.2.inti.num.9.verl‘oportct>quod 
prober. 

Quod  in  tel  I iges,  dum  modo  creditor  fdret , quod 
^tempore  venditioni  s|  res  clTct  apud  cmprorcm;quia 
tunc  data  fei^tia,  hoc  TuAtcii  loco  traditionis  per  gl. 
in  l.eius rei.fl.de rei  vend.  quamquam  magis  ad  rem 
faciat  gl. in  I.feq.qux  incipir.hxc  li  res.  ff  cod.de  rei 
vendic.&idapcncprobat.d.  $.  intcrdum.dcrcrum 
diniflo.ibi  patientia nccellvioincludit  rciemiam  , 
vr  l.quotics.la  a. ff.de  fcruirutib.tit.i;cncra!i.l.  a.C.de 
/imjic.dc  aqua,&  ibi  not.fcrib.&l.j.  !i.darc  ffdc  vlu- 
frudu. 

Quarto  velim  declares , vtnon  fulHciat  probare 
3$  flmplicem  iradirtonem,nifi  etiam  vna  proberurtfa- 
£ti  cflcoccafionc  illius  tir.puratiui,fiuc  ex  illa  caiifai 
qux putatur  fubcflc.v  t ad  id  cfl  tex.tnGgni.s  in  l.cum, 
qui.$.  vit.fF.de  publicia.vt  declarat  Caflr.in  d,  1.  Cei- 
lus,nu.6.&ibid.cum  1'equiturBalb.nuni.r.vcrr.nunc 
venio  ad  fecundam  partem. 

Quim6intc)ligcs,vtin  probada  traditione  necef- 
59  fe  lit,vr  prxfcriptiot  procedat,  quod  poflclfio  vacua 
fle  ) dcrcquiraiurprobatiqrraditionisvacuspoflcr- 
lionis;fccusqiioad  dominii  tranilarionem , peri,  fl 
Fundum.fF.de  fiind.dorita  fenflt  Batt.  in  d.  I.  Ccllus, 
num.i  z.vcif  procedo, dt  q jaro.vbi  ait  * nu.dccimo* 
tertio aduocaiuin  rei  in  hoc  cauiueflc  debere,  quod' 
probet,modo  pontc,aliu  antea  poflcdifle.quia  anti- 
ouiorpoflclFor  przlumiturrcrinuiflcciuilcm  poflcl' 
Fioncmanimovfqucad  decem  ann.vi  idem  Batto). 
not.&  exteri  in  I.^rcgre,in  princip.Sc  in  I.fl  de  co.$. 

1 .tF.de  acquir.poflcflio.de  hoc  idem  Icquiimur  A lex. 
in  l.tcrtia./.ex  contrario, colum.vltim.  nuiner. 
de  acquircn.poflcino.&  laf.in  l.traditiombus , in  fin. 
num.aj.C.d^adf.Qvx  .autem  dicatur  pofldTioua« 
cans.docent  Docl.in  l.uir.vbi  gl.  in  vcrb.vacuam.  C. 
vndevi.de  plani. improba. in  vetb,  vacua.  C dcacq. 
pofl'.Bar.in  1.2.§.  i .ff.de  aclio  cmpc.  & in  d.  1.  Ceifuss 
nDm.14. 

Sexto  declarabis  , vtprobandumfltab  allegante 
traditionem  fadam  ab  illo, qqohabuit  titul.  noo 
aurem  fatisetTet  probare  fadam  abaliomam  ad  hoc 
vt  transferatur  prxfchbcndi  codirio  requiritur, quod 
titoJ.dctradirioproccdantabeodcm,  nonautemd 
diucrflMitavidciurfentirc  Bar.ind4«Cdfus.nuincro 
undecimo  vcrf.fcd  quxro,  dum  leicijcit  ad  ca,qux 
raiplii  in  1.  cumiolusnum.^.fl.codaJcprxlcript.vbi 
ita  fenflt. 

41  ConrranumffamcnvotuereBai.dcAng.in  d.l.fo^ 
fcr  longhcolura.  penul.  numero  1 7.  uer  fic.  fcd  circa 
iflud.Cde  prxfcript.longi.tcmpo.vbi  BAld.aitBarr. 
fbmniaflc  , dcefle  dqdireO  ocontra  calum,cuinon 
potcftrcfpondcriinl.pcnul.§.vltfF.proluQ,dcl.5.fF. 
pro  Icga.candcm  Bair.fenremiain  latc.impuguant  > 
Ang.de  Imo.in  d.l.cum  Iblus, colum,  pcnult.  de  vlu. 
td>icondudiinrBaic  ibimalcfcnflllc.de  male  inicU 
Icxiflc  illum  tcx.quo  ad  hoc,  de  io  hoc  aduetius  Bar. 

* *communitcr  Icntirc  feriben.  tradit  Balb.  in  d.l.CcU 
ius, infecunda  par.piin.ouni.7.pofl  verf  quinta  con- 
clufla 

Tertium  principalerequiflrum  quod  ab  eo,  qui  in 
prxfcrjptionc  ic  fundat,  dcduccnduincfl, bona  tides 

42  fcliita  probat  texr.  in  d.l.  Cdfus.de  1.  fecunda , C.  de 
prxfcript.long.  icmp.  prxfertim  veto  dciure  ea  noni- 
co,utcapitul.uigilanti  de  prxfcript.  de  cap.poflcflor, 
dcregul.iur.in  fcxto.dc  capitul.uU.co.  tit.  de  prxfcn- 
ptio.quo ia lo€o>de illud ^xtetea  cauct  idobtinccc 


in  vtroque  foro,de  ciuili,dc  etcleflaflico  propter  pcc^ 
carum , vt  illic obicruaucre  Dodo.  dem  c.  t .denout 
oper.nunc.de  Bart.de  Bal.in  l.priuilcpA^f^  dcfacrof. 

* ccd.de  tradunt  *omne$ind.l.Celuis.tT.  dcvfuc.ap.de 
czicfi  ad  conclufloncm  c tati,prxfectitn.gl.in  d.rub. 
fF.Jcdiucr-dc  tcnipo.prxfcrip.inprin. 

4)  Ethxcquidcm  bona tidest non cflncccQc,quod 
probeturabadore , cum  regulariter  prxfumanir,  vt 
alVcucrauir.gio  in  I.fupa  longi. m ver.probetur.Cde 
przlaipt.longi  tcmpo.in  1.  pcnult.  C dccuiclion.  de 
in  1.  li  quisanpnom^  titulo,  in  ver.  tenuerunt.  C.de 
prxfcript.iriginra  arvi. cum  plurimis  ad  idaddudisi 
Titaqud.intrad.de  prxIcriptiq.S.primodn  verfle.  a 
bonncFoy^^lo.  fecunda  .verfleu.  bona  aurem  fides, 

* vbj  * communiteridabomnibusrccipi  icripflr.  ita 

* cri.am *onincs  idlcntirc  dixit  Bartoi.ind.l.Cdfust 
colum,  j.num.  1 7.vcrf  fcd  qualitcrprob.ibitur,vbi  c* 
teri  eidem  fe  lUbfcribunt . de  nos  fcxcentos  ad  id  ad- 
duximus fupra  inconduflonc  224.  incip.  bonam  fl* 
dcmindubionu.i.  vol.i. 

Ncciniuria  profedo ; naturali  enim  prxferiptio’- 

44DC quilibet  t prxfumiturbonuscx  bonis iiaturalib. 
principi!»  quia  qua liafunt  principia, talia  prefumu-  ^ 
turprincipi.ua  , fcd  natura  cfl  bona,  ideo  de  bonus 
quisprxfumitur  . nifl  in  aliquo  deliquifleprobemr ; 
itaratiocinatuscflB.ild  in  l.i.adfln.  C.flquisomif. 
cauf.rcflanicn.de  idem  in  cap.vIr.colum.pcn.de  prx- 
Icripiio.  c.indcm  rcdditrcfponfloncm  ; nempe  quia 
mores infunt i nauira,abe.iquc  veniunt  .cum  igitur 
in  dubio  quilibet  bonusa  natura  prxfumatur,  vt  ctia 
videre  cfl  ex  I.C.rcfponfo  in  vulgata. l.mcriio.ff  pro 
lbc.inl.quutics.$.quidolo,Hcprnbario.in  I.  cuii) pa* 
ter.$.igitar.if  dcleg.lecundo,  ii  i .Sum.  Pont,  in  cap. 

1. dc  fcruitutib.mirom  milh  videri  dcber.fi  etiam  bo- 
na fides  in  dubio  prxfuincnda  fit , de  in  hanc  fenten- 
tiam  permultos,  idem  icnticntcs  allegat  Tiratfi.vbi 
funra  vcrf.fcd  quod  in  dabio,dc  nos  in  concl.222.  in- 
cipboium)  quciiilibcr  prafliini.vol.  1. 

Tertium  iflud  rcquilHum  limitabiscVt  non  proce- 

45  dat  in  prxfalptioncj  tami  reniporis, cuius  inflij  me- 
moria non  extat  incontraciumapud  homines,  in 
qua  nulla  requiritur  bona  fides;  vialiasoflcndimus; 
de  pix  cxtqis . id  voluit  Ba!d.  in  confli,  materia 

fcudoruni,colunt.a.lub  nnm. verfle.  (cd  hic  cfl  n6 
inutitiictadiicrtcndum  .voliun.  i.fcrnonimllasle- 
gc$,quas  ibidem  allegat  in  eandem dcfccnditfcnt£« 
tiam  Card.io  confll.33.  mmi.7-  vt  5c  rcfponfiim  cfl  i 
laf.  in  coafllioaop-  veta  , vt  arbitror.  l'ub  numer. 

2.  verf  ad  aliud,  quodobiicitur  vo!u.  2.  hinc  pulchrb- 
^iccrcibicbat  &aly«in  Icg.a. Cod.dckruic.de  aqua.- 
wbd  vb]  habcmusMnmm  tempus.  r>on  cfl  curandu 
de  bona,  vel  mala  fide  quod  multa  digniHit  cfl  ob- 
leiuationc . hoc  idem  tum  docendo,  lum  conclii- 
bendo  Icquutus  cfl  Occ.in  l.ttadiiibnibus . colum.  4. 
nuni. 12.  vcrf.de  idc6.Cod.de  pad. dicens,  quod  liect 
indid.cap.viti.de  pixlcriptiofuerir  lancmim.quod 
nulla  valeat,  ablquc  bona  fide  ptxfaiptiO,tamcnid 
intclligi  debet,  quando  mala  fides  cofidcrari  potefl; 
quod  in  hoccafu  non  videtur. prxtendt  non  videtur, 
excludere  hanc  prxfciiptioiicm  tanti  fcmporis.vt  in 
flmili  not.  Angcl.in  authent.vt  de  extero  commuta, 
rer.  Heclcfla.|^b  nuni.  i .verfle. ibi.  nullo  tempore , & 
m Knon  folumdn  princip.  fub  num.  1.  vcrf4.  & viti 
if.  de  vliicap.  cum  alijs  ad  id  congcflis  a Felv.  in  nib. 
de  prxfcriptio.colum.ulr.nuni.  is.  verf.  confldera  fe- 
cundo, quod  igitur  nulla  bona  fides  in  pixfaiptione* 
tanti  tcmporisrcquiratur,idcm  reipondit  Dcc.in  c6 
fli.496.incaufa  Doniintopcrari.coliim.z.nu.5.  verf. 
iimilitcibouafides.dcinc6f.6;8.c'ommun[(asSpc- 
dix,coIura.i.fubnum.4.  verf.  3ciiatali  prxkripcio- 
nc.hos  fcquicurChafFin  conf  34.cxproceflu . col.z. 
num.y.vcrf.nccobflarc  porcfl,atqiBocr.indccif.39. 
nu.7.  \ cil'.  ideo  dicit  Saly. 

Ccc  4 Acon- 


i- 


lofephi  M^fcardi 


& A c5trariitAetcr^ (nU qQamplurimi>qui  aofucre 
ifi  prxicripfionctanti  tempotisicuiusinitij  memoria 
non  exter  in  contrarium , omnino  requiri  bonam  A- 
d{;c  quorum  numero cA.^l.in  e,  t,in  verf  nifi,&  ibid. 
Fcan-col.vlt  vcrl.z.not.depracfcrip.intS.Bal.  inconf. 
^70- verba  referi pti  col.t.fubnu.i.vcrf.iraminifta,& 
col.vlt.fvib  nu.4-vcrf.non  obftant  ca.vol.  j.Abb.inc. 
vit  inn.dcconAi-Ang.  Aret.in$.futtiu<r.nu.6.  Inftir. 
tit.de  vfucap.AncI).  in  conf.82.  didla  fa^i nanatio. 
col.3.vcrfnonobftat.pr*fcript.Guid.  Pap.inconni. 
p 1 .nu. 5 Soc.feii.in  coni.  1 8/.in  controuerfia , coi. pe. 
fub  nu.az.vcrf.tcrtiarationc.voLz.Parif.  in  conf.z/. 
in  pt«icnri  confultationcnu.  it>6.  verf.  certum  autS 
cft.cum  phir.fcq.vol.x.  dcinconf.  loi.bonadcquib. 
nu.i  ( i.vcirpiouc  etiam  in  conr.io4.inprx(cnticau* 
fa.nu.  1 2 3 . va.ibid.in  conf. 1 1 z.li originem. num.  J4. 
vcrl.in  qua  rcgula.co-vol.  i.&  in  d.c.  vlf.nu.17.de  pre 
/ctipt.Rub  Alcx.inconf  i i.nu.i4.Calc.inconf.6.fc* 
eundum  ca.col.pcn.fub  nu.9,  vcr.&  exceptio.  &mul 
11  ah),quos  pio  hac  fenrentia  refert  Gab.  in  fuiscom- 
ihuu.concluf.concl.r.fub  nu.’|7.poft  verf.  tertius  effe 
du«  prineip.ilis  eft.tit.de  prarfcrip.lib.j. 

47  VcrunK.i!ncnt  harum  inter  fcdiftidcntium  opinio- 
num conciliatio  pendet  ex  ijs , qux  mox . nume.  54, 
lubijeiemus  . 

Idcmmci  tertium  rcquilitum  intelii^cs>vtbona  fi- 
4S  des  omnino  Iit  f.ille"andaab  eo, qui  Ic fundat  in  pre 
feriptiontmain  licet  ea  przfumatur,  necprobada  Iit; 
ramen  ncceflario  cft alleganda;  ita  tndidit  Bal.  iiid. 
l.fupcr  longi.rolum.  j.num.  1 2.<verl.  illud  autem.vbi 
etiam  Ai\^.  C.dcpnfcrip.long.tcmpo.  inquiens,  il- 
lud cordi  hxum  tenedum,  quod  Vbicunqucdicimus 
pislumi  bonum  fidem  debere  intdligi,  Ii  allcgcniri 
per  Ui  adulterium  cum  inceftu.J^.  idem  Pollioni . ff. 
de  .idulr.  fubiungfis,  aduocatum  cautiim  clfc debere, 
vt  de  bon.a  fide  feraper  laliem  aniculet ur,&  ab  code 
deducatur, quamuis  non  fit  opus  probare, huc  fcquu- 
tuseftidcm  Ang.inI.cuin,qui.§.vJt.dcpubl.  hocidc 
allcucraiiitiplcnict  Bald.  in  e.  fi  quis  per  triginta,  in 
tit.li  dcfcu.fuc.contro.atquc  Alex.in  conf6p.incau 
la,&  litcintcrRomsum.colum.j.num.ii.verf.iteni 
polito,  volum.  ?.&  in  confil.94.in  ea  nfa,&  lite  verte- 
re coram  arbitris.colum.  penult.  nnm.  10.  verf.  & in- 
fimili  dicunt  Doclor.volum.a.intonf  76.in  caufii,5c 
lite  inter  Magni  licum  Alberienm.  colum,  vlt.  num. 
p.vcrf.non  obliat, etiam  exccptio.voliim.z.Sc  omni- 
no Eciy.in  cap.aifcrtc.num.  6.  de  przliimptio.  & pe- 
ne innumeri  hoc  tenuere , quos  allegant  Tiraq.  ind.' 
tracl.  dcprxlcript..^.  i.glo.2.  verf. Icdquaftionis cft, 
cum  lequcn.dc  BaJb.in  d.l.Cellus , in  tertia  par.  prin; 
num. 4.  vcrf.pri mo  limita, & nos  in  d.concl.  224. nu. 
ip.cum  feq.i  ol.  I.  - 

Quod  etiam  prxtcr  Dodlor.  authoritates  ea  ratio- 
49  ne  confirmaturiiam  prxfumprio'^!  bonx  fidei  ori- 
tui  ex  pixuimprioncignorantixiurisalicm, ca.fi  vir- 
go, jtquarftio.fccunda,  vrcriam noram gla  &czrc- 
yori.incap  li  diligenti,  de praeferipti.  ignorantia  fautS 
licet  in  facio  alieno  przlumatur  l.  vcmis.ff.de  proba- 
tio.<Sc  l.vlt.ff^pro  fu.o.cnni  fimil.  tamc  hoc  cft  verum 
ii  allcgctur,tcftc  B.il.inl.i.eol.vlt.nn.7.ff.  dclegib.5c 
ial.quicunquc.colum.  i.num. 2. C. dcfer.fiig.idcm 
voluit  Dee.  in  c^nfil.zd?.  non  excedite  memoria, 
coj.vlr.poft  num. f.vcrf.dcbct  tamen,  vbi  nonnullos 
adducit  concordes  cum  alijsd  nubis  cicatis.in  conci. 
879-in  vet.ignoraniia.nn  6.V0I.  2. , 
iftud  tamen  limitabis.vrproccdat.vbi  qliisfimpli 
citer dcduccrcc  poffeltlonein , de  titulum  , quia  runc 
5 1 4fcb6tct,iam  allegare  bonam  fidem  I’ccusqu.1do'f di- 
caret, fc  prjLKripfilfc,  (iiicallcgarct  pr.x-fcnptioncm; 

. y^dbum  enim  prorferiptio  cft  plenum  , & includit 
’ 'bonamfidenT,  tine  qua  pisfcripiio  non  currit  ; & 
fic-videtur  tacui;  al!cg.ira  .iradovte  tradidit  Abb.in 
capit. vUini.colum.S. num.  J4-  val.  fcd  quaero, an  fit 
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ncccITc , de  prsfcriptio.  permotiis  e*  e© , q\K>d  dixit 
Innoc.in  cap.fratcrniraris.de  tcftibtWiPbi  vult,  quod 
fi  quis  allegctfcprcfcripnffcivideaturdcdaxific titu- 
lum , licet  non  cxpreflerit.ciu  videtur  accedere  Ban. 
in  auth,atquifemcl.colum.pcniilr.num.24.  vcrlicu. 
quarrOlVtmm  teftcs.G.dc  probatio.  Abb.rcfctt,  & fc- 
' quitur  Dcc.in  l.non  hoc,colum.2.fub  num. j.in  fi.C. 
vnde  Icgir.ad  idem  tcfpondii  Batba.in  conCso.  illud 
afferam  lu  medium, quod  pocrx.colum.pcn.  vccf.& 
Ii  dicatur, quod  in  prslctiptionc.volum.i.  &nonnul 
lis  id  confirmat  Claud.dcScifcUo.  in  d-LCclliis,  fub 
nu.ss.vcr.2.limic.ct  ibi-Fian.Balb.iti  ^parprin-  nii. 
6.uerf.  3 .liinit.ad  idi  rcfpondit  Paris  inc0nfil.t5.Al- 
bemis,&  Galpar.num.25.vcrf.quinimo.vol.  i. 

Qux  litniranodcclarada  cft , vt  ucra  fit  in  fuccef- 

J2  fionccius.quitinchoauir  pra;fcriptioncm:fccusau- 
tem  in  i plb  inchoante  przfcriptionem ; nam  cum  ia 
cobooafidesnon  prxlunuturcxco  , quodlcircde- 
buit , quod  fuum  non  cft: , hoc  ad  alios  modis  om- 
nibus pertinere, yt  aperte  refcriplitirapcr.  luftinia.in 
l.vlt.C.vndcui.icitalcntitlinol.pcrd.l.ult.in  d.cap. 
ult.num.  i4.ucr.ulterius  redeo  ad  glo-cfiicitur,  ur  ctiS 
fi  inchoans  pnefcriptioncnidiccrct  fc  prxfcriofifle, 
ucl  allegarer  prxfcriprioncm,  nihilominus  cum  iu- 
ris  habeat  przfumptionem  cotra  Ic,  tenebitur  ipfam 
bonam  fidem  .lilegarc.ita  declarat , dcintclligirdi- 
iftum  Abbatis  Fd.in  d.c.fi  diligenti , fub  nu.4.  uerf.  (i 
dicis,&  in  d.c.nlc.  nu.  S.  ucrl'.  item  in  quantum  Abb. 
de  prxfcri.pcrmoms.ex  d.l.uit.C.undc  ui. 

Secundo  loco  idemmet  limitare  potetis, ut  locum 

53  fibinon  uendicet  , ubi  pneferiptiof  probaretur  pcc 
tanti  temporis  fpatium  , emus  initii  memoria  noa 
extarce  apud  homines.-  nam  etiam  fi  tunc  non  allc- 
gctnr.pcxlumiturbona  fides,  urahasnosidprobaui- 
musliipra  in  conclufio.224.inucrf.bona  fides,  num. 
25.uolum.i.&  authoritatibns.ibidcma  nobis  addu- 
(ftis, addes  Bald.&  Innoccn.lic  attcftantcs.iti  d.cap.fi 
diligenti  , in  fin.  de  prxfcTtpt.quoin  loco  inquiunt, 
quod  in  prxfcriprione  tanti  temporis  ,fcmpct  prxfu- 
mitu:  titulus  , & bona  fides,  etiam  fi  non  allegetur, 
quia  canto  tempore  polleffum  prifmrtirur  ab  autho- 
ribus  fuis  iufte  polleffum , quorum  didura  refert , 5c 
Icquitur  lacofa.uC  SGcorgio.in  tratldc  homageoU 
4.  m fi. 

Hoc  tamen  fublimitandum  cft,  & intclligcndum , 
ut  curfus  tanti  temporis  excludat  prxfumptioncm. 
male  fidei, ubi  ucri  no  apparer  de  mala  fidc.&ficin 
mala  fide  przfumpta  ; Iccusautcip  , quando  mala 

54  fides  t ucra  probaretur,  & de  ipfa  aperte  conftaret : 
tunc  enim  , et  in  tanto  tcnrpote  requiritur  bonx  fi- 
dei allegatio,  et  probatio;  pro  quo  adduco . text.  ia 
did.cap.ultim.de  prxfcriptio.iibi  dicitur, quod  nulla 
ualcat.abfquebona  fide  prx feri ptio,  ubi  Sum.  Ponti 

55  utimr  uniucrlali  negatiua  , quieniin totum  fdicit, 
nihil  excludit, cap.fi  Romanorum.ig*  dittind.cum 

’ fimi.  & ita  intelligit,  et  conciliat  opiniones  eorum, 
quiuoluCre  , quodin  prsfcriptionc tanti  temporis, 
cuius  inmi  rnemoria  non  c-xtet,  requiratur  etiam  bo- 
na fides.  Franc.  Balb.in  trad.de  prxfcriprjn  2.par.?. 
par.princip.quifellio.t>.fub  num.zo.uetfic.  fcd  contra- 
tiuin,cc  latius Parifincap.cum  nobis  colum.  3.  num. 
d.verfic.eodem  modo  ccffat,dc  prxfcti  pt.ct  in  d.  cd- 
fil.27.num.i  i7.cr  iiS.ctind.conf  loi.nu.tn.ut^. 
i.ac  in  exteris  fupradidiseius  confil.  nam  mala  fi- 
des ucra,  qux  probatur,  ucl  per  jnftrumcmum , ucl 
pcrccftcs  , leuperaliaslcgitimas probationes, nun- 

56quam  tollitur  nec  purgatur  fullo  temporis  curfu,  ut 
egregie  confulcndocomprobat  Crauct.in  cofil.i4<$. 
rcfpohdi  de  iurc,  num.  2.  uerfie-  fcd  przmiffis  n6  ob*  *• 
ftantibus,cum  plur.fequcn.ct  in  trad.dcanuq.tcm- 
po.tn  4.par.cap.5.incip.marcriaifta  lingularitatisr©’ 
ftium  numc.  20.  ucriicu.  Icd  ifta  rcfponfio,poft  alios 
abco.ibidcm  citatos, adidcmrcipondit  Caffan.iii  d,. 

confil. 
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De  probatioaib; 

conTi!.i4^l^a  Hau.  7.  verf.  quia  ad  pia;di^a  1 3c 
Kipjn  di^fa^.cum  Ecclctia  Sumn4}Col.a2.nuin. 
P940  ii<ra£q|Q[nta»dc  cau.poirclii&  pcopr/ct.cx  icu- 
tenua  la/!io  l-claiti  poflidec&^.qui  ad  nundinaStCol. 

2. (T4lc  acq.  pof.  aiioqui  mala  lidcs  nuquam  impedi  • 

tet  p«rcriptioficiD>lJ  curiU  temporis  puigaictur.  idc 
voluit  Gaor.  in  Tuis  commun.conclulicondulio.  1. 
ou.59.verf.a.declara,vbieriain  num.lcq. id  ampliat 
titul.de  prxrcript.lib.$.co.ut>condul’4.nua8.&  Icq. 
verf.concorda.  v 

Tcrti6iliudlimitanducft,vt locum  nabeatrcfpc- 
ftubonztidciipliuspoflcllbris  conredcmis  iniudi- 
ciotillam  enim  neccHariodcbctallcgarCffccus  vno» 

, quo  ad  bonam  fid£  lui  audorisi  cuius  accdlione  vti- 
tur,iuxtal.Pompqnius.S>cumquis ) vbi  fchben.tf.de 
i?  acquir.poir.huiufmodi  namq;  bona  lidcs  f audoiis 
non  dt  dc  nccefliutc  al  leganda:ha:c  cU  intignis  Bar. 
do<^rinamlcum  qaid>col.vlt.num.i5.vcrl.diccs  tu. 
if.ft  certum  pctaiur»dc  ibidem  Alcx.nu.i ; .vcriiexrra 
gl.&  laf.nu.  a i . cum  leq  & infecunda  Icd.num.  z>. 
vcrQc.raccdTmc  ad  Dec.in  prima  ic^.num.  x4.Sc  in 
le^. 2.  nu.54.de  in  d.l.  non  hoc,nu. }.  C.vndc  legir.ad 
idem  rctf^adit  Kom.in  conlil.  77.  pater  reuerende  > 
iiu.3.vcrl'.2.rcrpondeo.  in  eandem  ddeendere  lenti- 
tiam Abb.m  dido  c.adcrtc.iiumcr4.dc  pr^lumprio. 
Ifnol.mcap  lupcr  hocmum.  i6.de  rcnunaar.de Fd. 
tn  cap.cum  ordinemt  mi.ad.  verf.  quinta  declaratio  > 
dcrcicnpt  & id  commumtera  icribcut.  dTcieccpcu 
;md.l.cum quid. tdUtur idem  Ualb.ind. l.CeHus,ia 

3.  p.ir.prin.nu.5.verl.fecundo  limita, &.  ante  cil  Clau. 
idc  Sci Iclio, ibidem vcrf.rccipit  tamen. potfem 
hoc  in  ioco  quamplurima  aliadebonatidcuibiun- 
gere  nempe  quo  pacto  pralumatur,<Sc  quibus  in  ea- 
ftbH5,<k  quomodo  probetur,  de  itidc  e contra  dc  ma- 
la lidci  ledeaomnu  plene  examinata  rcpericspcr 
^lures concluiioncs  ftipia  m verbo  bona  fides  > con- 
clulio.224.cum  pluribus  fcq.VDl.i.&m  verbo,  mata 
£dcs,coficUif.icoa-3c€Oud.ioo;.vol.2.ad  qurc  loca 
leporem  reiicjo* 

-QMarro  loco  agenti  ad  prsfaiptioncm’  probanda 
5 5 cit  podcilioi^  cmldcm'pofleirionis|'continuariOiVc 
aperte  condat  ex  vlucapionis  detinitione  a Mode- 
Alne  tradita  in  1 3 .fF.co^c  viucap.&  ex  Imp.Diocle. 

. Bc  Maxiin.rcrcripio.in  \.z.Sc  linp.  ludi,  in  d.  I.  fuper 
longfCdc  prailcnp.long.tcmp.vt  voluirgl.ind.rub. 
A.dc  diucr.&  tcmpo.prslaiptio.in  prin.Sc  tradit  Bar. 
ind  I.CeHus.nu.ipo^erflutliciuntncprxdida.&cai- 
tGh  ibidcrn  eundem  fcquutirunt.  A.  dc  vlucapion.  dc 
idem  Bartol  m l-vni.num-i-Cde  viucapio.transfor. 
idcallvucrauti  Bal.inrubCdcvindiA.  liber,  tolicn. 
nu4.vcri,adhuc,&  in  d.l.fupcr  longi. na.  t . in  fecun- 
danor..irque  Azoirslumm.in  rubdevfucapion.pro 
empto  vel  tranfaA.nu.26.vcrf.itcm  exigitur  quintu, 
te  in  rub.de  Iong.tcmpo.prjefcrip.20. ve!. 50.  ann.nu. 
p.  veri- Item  exigenda  elfjdc  exteri  in  concluflone 
^pracitatfdc  Holbcnf.in  lum.tir.de  pixlcrip.S.qux 
funt  nccclliina  vfucapioni.nu.  18.  verf  5. requiritur* 
de  mrubr.de  pf^lcriptio.rctumiminob.nu.io.verfic. 
in  hac  aia4H.acBalb.iatraA.deprxlcr>p.m  tertio, & 
Mano  princrcqiu.ad  pi  xlcri  p.pcr  tor.cadcm  requi- 
ma  ttadit  > Si  io.  Pet r.  Ferrar.  in  praxi  Papien.in  tbr* 
marefpon.rcic6ucn.in  verliculp  exceptionem  pra^ 
fcciptioaismuin.  3.  vcrliculo  > dc  nunc  pro  rebus  cor* 
porabbus. 

Quo|)iAoaurem  poneOio  , dc  poiTcnionis  comi- 
nuatiopiobciur,iam  diximus  fupra  in  vehiculo  pof* 
leifit^  ' 

itiodquaitumrcquificu ampliabis  , vtadpolTcf 
59iioni»conrinoatiooem  probadamf  rcftium  depoli* 
tioncSconiimgantuc.Bxcmpli  gratia;(l  vehm  ^arc* 
pfxicrtptioncm  decennii*  dc  probem  per  duos  tcllcs* 
de  i.qumqucnnio,diAa  iflotu  poterunt  coniungi,vt 
dicatur  ^bau  polTcU'iomsconunuauo»proiudcprx« 
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fcripiio.ita  determinat  Bal.inl.icftium.col. 4 num. 
Ji.vcrfcirca  primas  intcrrogarioncs.Cdctcft  bus 
ficut  leciindum  eundem  ibidcmin  prtibandacoh- 
fanguinitare  ex  du.ibus  extremitatibus  limul  iunAis. 
licet  per  dmcrios  rcrtcs.i  nduciiur  p lena  probatio . na 
(iduo  tcftcs  deponant  Tituiin  eflefitium  Petri  ex 
conjunctione  illorum  rdtium  plene  probatur  l*i- 

tium.dc  loanncm  cUe  fratres,  vrnof.iucap.  licet  ex 
quadam  mgl.pcmilr.dctcfli.qucinrclcft,ic  eundem 
Icqm  videtur  laf  in  l.adinoncndi, colum.  s6.  lub  nu- 
mero 2d4.vcr(iculo.4.prardiAa  taciunr.lf,  dc  uirciur. 
de  in  l.cum  antiquitas col.t.liiboitmcro  1 i.vcrficul.^ 
cotrarium  tamen.  C.  dc  tcdam.eundC  (equitur  Aret, 
in  diAo  cap  lice  t ex  quadam,colum.vlcim.ic  Sal.  in 
d.l.tdlium,in  2.  quam,  quod  fingularcrclatuccnfuii 
loan.Atuon.  Trigo.  in  liio  Ilng.  66.  incip.  tu  habes » 
quod  tcdimonia.in  princip.idcin  rclpondir  prius  his 
Ancharan.inconf  276.  vita  diligenter  n.inationc, 
C0I.2.UU.  j.quem  referendo  fcqiiiturRcbuf.  in  traA. 
nominatio  quarlfio.M.phncip.num.S.  in  lin.  vcrf4. 
quxrain  eandem  dcfccndit  fcntentiam  M.irtin.Fa- 
ncn.in  traA.de  ptoban.  nega. numero  id.  veri. utrum* 
tcftis. 

do  Contra  hocf  tamen  plurimuurgcrcuidctur, quod 
idemnictBal.dccidit  in l.obfcruare  .colum.  2.  num. 

I f.ucrf  fcd  pone,  dicit  fla  tutum. 

non  rccipiun.quo  in  loco  fenfit  ad  probanda  pr?l  ch- 
piionem  fetu uuris  uis , non  (aiis  clfe , fi  aliqui  tcftcs 
deponant , uidiftc  Titium  euntem  legitimo  tempo- 
rc.ulq^ ad  certum  locum,  dc  alii  deponant,  fc  infpc- 
xifte eundem  ambulantem  ab  illo  loco  per  totam 
reliquam  uiam. Id  inferes  ad  ftarutu.  quo  cauciuM 
quid ft quis iucricdc  talilocoad  talem  locum  pede 
mulActur.dc  duo  tcftcs  dicant,  quod  uidcrucSeium 
ire  u(q;  ad  dimidiam  partem.alijufq;  ad  aliamdimi- 
diam>inhiscalibusnonconmngi  atccftationcs,  ut 
plcn^  probent, ut  latius  ibi  per  cum,  quem  rclcrendo 
icquucuseft  Rom. incoiti^ 9i.iiins,ac  pcrciinAatis 
aAis,col.ulc.lub  nu.  f t .ucrf  tertio  idem  probatur,  dc 
in  d.l.admonendi,col.  1 6.  nu.95.  uerf.  ultra  pra^i  Aa> 
ac  ibidem  lo.Bapr.Cacciaiup.col.5d.  in  princip.  nu. 
aoz.uerf.idcniBald.aclaf.d.colum.Sd.  numero  26;. 
ucrficulo  ;.fadunr,dc  indiA.a  l.cum  antiquitas,  coi. 
2.numeroundccimo,ueriicu!.egoconhrmo,&idcm 
Roman.in  (ingul.200.ad  idem  dicir  Aatumm.qucm 
ad  idrefert  Cattcllja.infuis  memotial.inucrindicia 
plura.  ^ 

ht  Sed  coticiliaritpoflc  uideutut  hoc  paAo  hs  inter 
ic  diftidcnccs  Bal.fcn  temiz,dc  qni  dem  > ut  prior  pro- 
cedar* qhalij  tclfe  deponcrcnrdefccundoquinquS- 
nio^quodeflet  immediate  fublecutum  primo , cum 
mdic^amus,adjntroducendam  prxfaipcionc  req- 
laturcdtinuats  poftclTio,’  poftcciorucroucra  bt,  qd 
AtccelTiue , dtimruediate  non e(Tcr probarum  dere- 
liqui tnediaatJC  uia; , t?ec  dcca  continuo  fubfequu- 
ta  tcftcs  deponerent : refponfione  m h.i  ne  coi  Ii  go  ex 
traditis  a Uf.in  d.  1.  admonendi,  fubrdiAo  num.2t>4. 
uer(iculoinreliigeramcn.&ab  ioan.Anto.Trigo.m 
diA  Hngul.dd.  poftprrncip.Necuim  facit, quodin 
pnedt  Ao  ftaturo  non  pofsut  coniungi  dux  illz  femi- 
pienx  probationes  ad  faciendam  plenam  probatior 

62  nem:  fnam  ifta  coniunAio  non  ht  in  criminalibus^ 
prout  loquitur  idS  ftatuiummos  autem  fumus  in  ciui 
libus.inquib.  femiplcnx  probationes  coniuugutur, 
ut  plene  probent,  iux(a iheoricam.  Bart.  traditam  ih 
d.l.admoncndi,coIum.7.numc.48.ucrficulohi5pr^- 
mUlis.quam  lafibidcm  colum. $4.  in  pfin.  fub  num. 

* 25/4ic^c  quid  tenendum  ^communem , & ucrain 
appellar,  acibi exteri,  6cinpropolitonoftroidcm 
lal^raditibidem.d.colum.SO.lubdrAo  nu.264.uerf. 
piOGonlirmationc  puto . Vel  generatim  rcfpondcre 
polKimuspofteriorem  opinionem  procedere , Se  dc* 
bac  imclhgi  in  probatiooib.impc^cAis , q non  c6* 

iun^un- 


lofephi 

tiinciunnir;  fertis  qiiSdo  probationes  pet  fc  futKcicn- 
ip  (lim  probata: ; & ita  vnumquodque  indicium  per 
fc  fulHcjcnrcr  probatum  potcil  coniungi,  teftccod£ 
Bald-  in  l.li  quiscxargcnrarijs.  jT.  vliim.ft'  dccdcn. 
quemfequuntur  Alc.vand.in  conC  13.  ex  his,  qux  in 
thcmatc.col.vliim.nuni.  ip.  volu.t.  ac  Cotta,  indi- 
co verf  indicia,  vbi  nonnullos  idem  fcnticmcsci- 
tativt  & facit  Rcbut^i.  in  di^-trart.  nomina.q.i i.nu* 

9. ^  Alnrr.mconf.20.nu. 49 

Limitatur , fcu  declaratur  idem  quartum  rcqulH* 
tum:  vt  tamen  ipfa  continuatio  pofledionisnon  pro 
betUE  per  tc(lcs,qujin  tempore  fintdifcordestcxcm 
pii  gratui,  fi  velim  probare  me  poflediflc  per  decem 
annos.  A'  ad  id  demofirandum  producam  tres  cefies, 
quorum  vnus  deponat  fc  vidilTc  ine  poflidere  zo.an» 
iio.alius  30.altcr  ro.non  dicetur  hoc  in  cafiipcobau 
pofieflio,  nec  proinde  prxlcriptioj  quia  vnufqui/que 
ctl  lingularis  in  di^loIuo.ita  fcnfcrcloan.Anron.in 
cnp.pnmo,  num.  primo,dcarbi.in6.innoueI.6cia 
propolito  nofiro  Archi.in  c.nihilominus.  nu.r.vcrf. 

faciunt  jfia  ad  quxfiio.  quxQ.p.  cxfcnccntia 
‘OJofr  quem  ibi  refert. 

lutclligcda  efi  hcc  dcclaratioivr  procedat, quado 
tcftcsdjj ei  fingularcs  in  initio  poflcifionis.vf  quia  r- 
nus  dicat. tp  incfpit  poSTidcrc,inm  funt  ao.anni. alius 
. dcponat.quod  incepit  pollidcrc  iamsuf  3o.a  nn. alter 

10. nam  talcsdcpolitioncsimplicantconrradidhoni 
iunS)&  lacii, vt  no.in  I.pofiidcri,in  princtp.fF.de  acq. 

64  pol.  fccusf  fi  non  deponant  de  initio  poircflionis, 
icd  vnus  dicar,  vidi  pollidcrc  jo.ann.  alter  ao.  alius 
IO.  na  in  nnnoi  i tepore  liintcontcftcs.  non  enim  re- 
quiritur, quod  tertes  fint  contefies  in  coufcnfu  pro- 
piiO,lat  ;n  re, in  qua  percipiunt  fcnfu,  ve  no.Bartoh 
in  I.  i.fF  quemadm.  tcftamcn.  apcrian.ita  Archi.do- 
c^riruin  declarat  Bald.in  I.  l.col.  pcnul.fub  num.  de- 
cimoquarto , vcrliculoquodautcmdicit  Archi.C. 
dctcfiam.ordinan.  cni  accedit  Socin.  Scn.inconf. 
59  vilis  artis.colu- 1 . fijb num.5.  verfic.  & ad  dirtum 
Arch1.volu  4.ac  Corn.in  conlil.247,  Vifo  procelTa 
agiuto.col.  1 1 . fub  nu.at.vcrficulo.nccobflar,quod 
tradir  Archi.vol.a. 

Secundo  intcUigendacftrnSautaliquandotfcfics 
diponutdcccrto  tempore,  eo  quod  vnusdicir, a 30. 
&citra,aiicra2o.ann.atcitra,alms4io.ann.6ccitra; 
& tunc  in  minori  tempore  vchiti  in  lo.funrconcor- 
dcsincodcm  tcmporc,&  probanr,vtconfiatcx  tra- 
dirjsa  raul.deElca2.infuadilput.incip.Cohtratcfta 
memum.Spccul.infitudcicfic.S.pofiquam  de  tefU- 
bus;nu.2.vcr/ic.quid  fiplurcs.  Imol.m  I. inter  pares. 
ff.de re iudtc.&  in  l.i.S. fi  rtipulanti.lF.de  verborum 
oblig.  in  cap  cum  oportet, ad  finem  ,dcaccufat.ad 
idem  rcfpondit  Alcxan.in  conf.  SS. quoniam  omne 
datum, col.6.nu.  24.  vcif.prxfuppofitoctianijvol.y. 
dc.priusinconfil.$4.coI.2.  nu.;.  vcif&  licet, eodem 
vol.^.pcr  iura,  quxdicunr,  quod  in  maiori  incftmi- 
nUSjl. Sempronius Proculo.fF.de  lcg.2. & l.dicin  pro- 
fcrrc.S.fi  plurcs,  ffde  arbitr.  Parif.  in  conf.  io7.1abo* 
riofa.col.A  fubnu.  r p.vol.i.  Socin.  lun.  in  conf.  146. 
in  caul.1  mrbatxpoflcrt'ioms,coi.4.nuni.23.&fcqu. 
ycrl.ucl  etiam  dici  poteft,  uol.  r.  Bcro.in  conf  94.01- 
lis  capitui  isrcoi.  i .nu.4aicrl.&  quamuis,uol.  3 .&  ple- 
ne per  ibd.BaLV.Ponra.in  tca^.dclpol.Iib.z.c-i4.fhb 
jni.Mo.ucMcrtcscti5difi:ordcs,&  Corn.in  conf.24r. 
uifoproccflUagitato,nu.2i.&lcq.uol.2.fccusfinon 
deponant  dare  de  ceno  rCporp , ut  quia  unus  dicae » 
qi  potiedrr  iq.ann.altcr  zo.aItcr  1 5 . ni  polFunt  intcl- 
ligi.dedmcrfis  teporibus, Icilicct  quod  unusdeponat 
de  1 5-anta  45-ann.citra  nlq;  ad  30.  altcrdc  20. 4'. 30. 
ttiqocad  lo.alius  de  lo.a  io.ann  citra,&  ita  loquun- 
tur Archidiac  ik  lo.in.  Andr.diftisinlocis;&  (ic  cos 
dcclarantloan.dcFintj.&  Domi.  indicFoc.primo, 
de  sftetr.  in  6.  quod  poftrcmum  fcquuti  funt  Barto. 
in  dicid  IX^cUus,  ad  hnem.  tF.de  ufucap.Sc  Bald>inl. 


Mafeardi 

ultima.colu.7.nu.j’4  'aerfirtilo^tcft  a\jtem  probati 
prxfcrlptio.  C.dccdifi.Diui.  Adrian.  tollen.hanc 
eandem  comprobauit  declarationem  Socin.  Scn.in 
didoconr.5p.colu.2.fubnun^5.vcrfvcl.ad  didibim. 
Arch.de  I0an.And.volu.4- 

Aliud  requintumabaHegantcdcduccndu,&pr5- 
bandu  addtixirglo.in  d. rub.tF.de  diucr.de  remp.prx- 
65  ferip.  nempe  t rem  non  fuifle prohibitam  prxfcribi. 
vcrumraincn  fupcruacancu  vidctur.nam  ptxfciptio 
noncadit,nifim  aptis, & habilibus prxfcnbi,vt  in  fi- 
niili  nOjIafinl.i.infvinc.  coiu.6.nu.i5.port  verficJ 
circa  definitionem  Bart.  fF.  de  acq.pof.diccns,  quod 
67  definitio  f femper  intclligitor  loqui  de  habilibus 
per  l.vtgradatim.JT.  r.  lF.dcmunct.&  hono.de  tradi- 
dere Bald-de  Angel.  in  1.  fiipcr  longi,  in  prine,  colli- 
gentes Icptcm  rcquillta  ad  pixTalptioncm  logi  tem 
poris , que  re  vera  comprchcndunturfubprxdidif 
quatuord  Banolonofiro  examinatis  in  d.l.Cclfus, 
vt  etiam  e.i  quinque  con  linentur,  quxa  Pau.  Caftr. 
ibidem  collcfl.imerc,nu.p.  uerfulrimoex  omnibus 
utarteruir  Fran.Balb.dido  rrafVa.de  prefeript-in  ter- 
tia par.princip.in  prima  quxrt.nui. dei. 

Superiora  intclligcs,ut  qui  uult  fc  meri  pr^feriptio 
nedcccmannoru  inter  prcfcmes,cdbcaidcducctc  de 
6t  tprobarc  aduerfarium  fuilTc  prcfentcmjfcu  habuilTc 
domicilium  in  eadem  prouinciamon enim  probare- 
tur prxfcriptio  longi  temporis  decem  anno.nim !,  li 
tunc  prob.ircnnirea,qnxdiximusrcqumadprcfcri- 
ptionc,ncm  pe  titulus, bona  fides,  de  continuata  pof- 
icrtio,nifi  unS  quoque  doceretur  de  prxfenriaatnba. 
ruin  partium . ilVud/uit  fingularcpronunciatfi  Iaco« 
Bimig.in  l.ulrim.C.deprxfcrip.long.tcmp.quodfc- 
quitunbid.  Angci.dt  Flor.de  plurimd  commCdae  in 
tepet  e. quoniam  contra,  colu.24-  circa  medium,  de 
probatio. ubi  ait  paucos clT6,quiad  hoc  adu«rtant,dc 
ibid.hoc  ea  rationecorroborat:  nam  cura  lex  requi- 
rat in  prxfcriptionc  decem  anoonim  poflertionftn 
inter  prxremes.tcquirimrqubdille,  quifcfiindatcx 
tah  prxfcupiionedeccm  anno,  probet  poflcifionem 
continuam  lo.anno.  inter  prxfcntcs: licet.utipfein- 
quir, quidam  magnus  Do^or  icnueritrepiicantt  de 
abfentia  incumbereonus  probandi,  coldcm  fcqui- 
tur.dc  refen  Lanfr.de  Oria,  in  trad.  de depofi.  terti, 
nu.  t }S.cum  ieq.  uerf.  attende  etiam  ad  unum  aliud* 
ucl  fi  mauisin  d.c.quoniam  contra<ueib.tcrtiumde- 
polirionc.c.d.nu.)  jS.de  probatio. 

Hoc  tamen  declarabis, utquandomerqueagens»' 
de  reus  funt  de  eodem  domicilio,  & hocconftct.tuc 
6p  t qui  allegat  abkmia,  debet  probare  quia  quis  prx* 
lumimrcrtcprxicnsm  ruodomicilio,nifi  probetur 
abfentia.  iuxtafentcntiamBartol.inl.is  potert.col. 
4.poft  nnra.  r 6.  uerf.  quandoque  ille, qui  dicimr  hx- 
rcs.ft  de  acqu1r.h9rcd.ubi  hoccxprclsc  uult:fcd  fi  n6 
confiet,  quoduictquefitdc  eodem  domicilio, tue  in 
nitens  ptarfcipiionidcccm  anno,  inter  prxfcntcs  dc«. 
F>ct  probare  pixfennam,  alioqui  rcquirumuruigititi 
anni  tamquam  intcrabfcntcsiiiaconcluditegregie 
certe  Angcl.in  1. emptor, num. 2.  verf  fed  ponc.Cdc 
prxlcnp.luu.icmp.Schancinfigncm  revera  dortri- 
nam  coniulcndofcquuruscrt  Corn.in  conf.  46.  in 
cauti  vertente  inter  Dominum  Cilium  Antoniuffli 
col.'.mi.i6.vctfdcqui  nitilur,vol.2.&inconf.50.in' 
cauU  vcrtcmcintra  Thadeum agentem,  colu.j.nu. 

1 r.cum  fcqii.  &:  veri.  3c  licet  in  dubio, eo.  voliM.ca- 
dcmfcrcfcriprit  Tiraqu.inrrad.de  prxfcrip.S.i.glo. 
fe\t.i.ver.poirctquxri,quib.  le  lubicripfitFranc.Bal. 
in  eodem  tracV.de  prxicrip.in  4.parc.  prineq.  j.nu^. 
verf.lcdultraprxiites  Dod.ubt  ait.dcberc  declara- 
tii6c  limitari m.itcriam  haneprobationisabrenti^,^ 
prxiemix.  extera  de  prxliimptionc  , deprobarione 
pr2.’l'cniix,dc;  ablcmix,qupsd  pixlcnprionclate  dc- 
cUrauimus  iuprain  uertf  abfcntia.cooclu.  t.cunt 
plur.fcq.uol.i.mfi  opusfucfttfca  ibimdeto. 

Secundo 
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SccanHoiococa>quxrupradediixirou&  iotelDgC’' 
da  ronr , viisi  qut  pndcriptionc  (c  tuch vdit>dcbcat 
fotcnam  probare ipum  fuifle  caufiuni  negiigentia 
•duerfaiihvt  colligitur  cx  Ruin.  ioconf.  ui.propi 
finriniVoLi.&  Soc.iun.ia  conr-64.  nom.  14.  vol.i.& 
babciur  in  I.  non  enim,  flv  ex  quibus  cauti  maio.qua: 
omnia^d  id  probandum  adducit Ccpb*  in  conf.  40. 
Magnifica  c6municas,nu>;  ;>vci:£non  omitto,  lib.  i. 

C O C LVS  l 0 ^ceve. 

ARGVMENTVM. 

Quae  deducenda,  & probanda  bne , ab  alle- 
gante prarferipnonemterum  incorpora- 
Lum. 

SVMM^RIVM, 

a Pn^criptiomm  Jrruitutum  dthti 

vfum  JmJi  po  arumOyVt  ture  fuo  vUretur , adutr/mo 
etiam  muito. 

3 Paff^lonem  alicuiutdi^rtatit,  vtleffiey prukare  volenti 

debet  oSlendere  i ji  peiji  a&ut  , qui  proprie  ad  illam 
dignitatem  pertinent. 

p VjmiHTt fuo i(intpfafumitHtinaShbui^qui ture famb- 
Uarrtatu  nneidtmn  f olent. 

4 Po£eJfto JeruitHtitpervmeumaiiumiquimrtfamiUa- 

ritatii  comedeno» /oleat, aeqmrrtw. 

5 Po^tjjio  inrit  tx}^endi,ptrvnieam  folutioi^  acquiritur.. 

6 Poge£iofiruttutitti^mptrxmitamtigmtmmiJ/ion*m^ 

quariiur . . 

7 Pojijito  vh  ex  vnieo  a/JuiacquirHur/tn  cmfe.ttur  etiam 

acquiJit»,quoad  altos  aiim  dtuerfajpetmirrmijwi. 

8 Pu^^lfio  (eruitttUt , per  aHum  vnieum,qtei  aliquado  beet 

non  ftmptr  ture  famibantatu  eon^i  fokt  « mn^ 
Mqutntmr,  fedtrigintaaSim  requiruntur. 
p piltuSfquilongoWf^oniuit perfundummatrityimt^ 
fjmtharrt.tm  tuij/e  pra/uutttur.Quod  detlar.tbidem. 
loSermtui  per  quot  ^ut  promijeuosaequ/ratur  , tudieis 
arbitrio  relmquitur. 

1 i\Seruittiipera^httiqui  iure  familiaritati:  tonetdi fotenU 

memaequiTUur.katiodtidjiu.xx. 

1 } Bp/eoput  iqui  fapms  apud  aliquem  nchiUm  diuerfatut 
fuitpion dicitur  ejfe  iu  quaji pojfq^on: :Ums  turis  ^mji 
aliud  apparcii^ 

T4  Sermtustvbiquu  titulum  bakett  non  iure  familiaritatit , 
■fdexiliotituio  pofiffa  prafumitur. 

15  Bona  fides  in  pr^cr^tiiinqineorpoealutmt  non  prafu^ 

' msiur,f*dprwndaefi, 

*f{^tiOftut.  16. 

Ltbtra  vnaquaque res prafumstur. 

18  Bona  fides  ^b^tVt  in  sncorporalibutprafumaturpton 
efi  mcefie^  quod  doceatur  de  titstlo. 

X p fides  tn  incorporalibus , ex  diuturna  pofieJJhrrL^ 

• prafumitur. 

xoPr^^erthem  imorporalUt  vhihaheteoHtraJe  iurit  mra- 
ftmptionem  ,deturttanoni«o  tttulumoJUudere  debet, 
fdmbtgnodo  Jitprajamptio  vrgeni,vt  ibid.  nu.zs. 
^xTstuiui probandus  ejitn prafinpuomferustutis  perfa- 
nalut  vel  mixta, vt  vfui , ijt  ufiufru^M, 
H^teoabtd.nu.  i). 

•l^Prafinptmeum  allegant  iuris  afinngendi  perfonam  ad 
altfu^  firustiur.j  tUuUtm  faittm  allegare  debet. 

* 5 Prafir^io  eoutra  EeeleJUm , requirit  tempus  qo.ateno^ 
ruuu^. 

2 6 Prafinptio  vbi  efi  contra  ius^t(Ulus probart  debe  t d pra- 

Jtnbtnle^.^ 

xqQor^ejjdtsa  aPJione  agent  ad  feruitutem  difiontmuam  ^ 
aut  contra  qgtntem  uegatorsa  ft  defendens  titulum^ 
p/obarc  debetJUtio  nn.i&J^teUsratur,  tbid.nu.19. 


^oSeruitus  longo  vfi*  fine  titulo aequiritter, 
i 1 Ubertat  contra  firuitutes  patiam  fine  bona  fidepraferi- 
kitur.  Etiam  de  iure  Caaonko  mu.  1 2* 

Eath,nu.  t }. 

3 4 Ubertas  feruitutis,tdm  rufiiea,qudm  vrbanatfine  bona 

fide  praferibitur. 

l^*PrafcripttobbertaUtd  firuitutevrbaaa,iy  ruJUcOiquid 
differant. 

Ratm,  Hu.  j6. 

^q*Bona  /Ueiprajeribentitbbertatemjkttprafumatuf,  ts- 
menex  adutrjb potem  niaU  fidet  peubari. 

J i *PraJeripUonem  fermitutis  allegant  debet  probare  fe  ea..* 
vfum  futfiiyfcumefisfpaUente  aduerfario , dr  eur.na. 
^O.C<mtrartum,uu.^\. 

1 9 Prt^eripeh  rerum  eorpor alium , etmn  contra  iguorStem 
procedit. 

42  Pre^riplio  immemorabitiiptonexigit  fcientsamfiiypdi 
tuntum  aduerfierj/  • 

Ratto.nu.41, 

Contrar  nu.4e. 

ComibMio  elicitur  exdiSUs,  nu,46: 

44  Tempus  immemorabile  fibytiiam , bT patientiam  adutf» 

farif  faat  prefumi. 

47  Capitulum, ix  Canonici  Lunen.  Sarzanen.  beneficia , ex 
praferiptione  ampbut  treeentorumannorum » etianu* 
in  metffibui  Papa  rejeruatit  > eoufrrunt. 

45  Temporis  immemorabilis  vfus  babent  vmprhtUegif  legi- 

Ume  4 Prmeipe  concejji, 

4 9Prafiriptso  immtmorabiUi , pro  Ugt  habetur. 

^0  Prafetipiio  tmmeaeorabibs  procedit  ettarnia  referuatis 
Prnutpi. 

5 1 Prafcnptio  imnilh»orabilis,babetur  pro  veritate  indeibi  - 
tabib. 

5 2 Refiitutip  in  mtegrum  adutrfut  immemorabilem ptfftri- 

pttanem  non  concedetur. 

5^7  empat  tmmtmorabilt  dicitur  Ratium  centum  anno 
rsenu*. 

^^Prefer^fio  centum  annorum , aduerfus  Rpmanam.^ 
hcthjiam  locum  babet. 

7 5 Prpfireptio  cmmeoeorabiUt,etiamfi  Sum.  Pvft.  omnibtu 
prfjcr^tionibui^  confuttudinibos  derogaret  fub  tali 
derogatione  non  comprebmderetnr.  o 

5 6 Sfruituc per  ufum  Umgiffimi  ttmtporis  qo.  vet  ^.annorb 
ettmnon  probata  J^atia,  bppatienttaadaer/jrqfac- 
fuiutur.  ^ 

5 7 Seruitutit  titulum  ludunt,  beet  pwtatiuamtde  feientia.^^ 

ir patientia  aduerjkrp  $ docert  non  (enetur. 
^iXJbtrtata  ferustute ,etia*r/ non  probata  jaentia^  tlpu- 
tienlia  aduer/arii,prffirtbt,*ur.- 
'Contrabid.nu.  59« 

do  Serttitutet  difeominup , feienttam , tf  patientiam  adeetr- 
I firii  non  requirunt,ad  boe,c4acqutri  pofimt^  redda- 
tur pro  tiiis  interdeHum  de  stmerc  aHuque  priualo. 

6 f Praferipteonem  firuitutum  Megant , uon  tenetur  docere 

de  fuenUafij  patientia  aduerJarf^quSdopoff9lfioejfe$ 
vacua..* . ^ 

62  VJks  temporisd  lege  fiatuti  pfobari  ro,  qui  fer* 

uitutis  priferipteonem  alitat. 

^^Sermtutem  continuam  ,ipt  quafi  continuam  fi  prp/eri- 
pfilftdieens  ,sUa  fi  decem  annis  vfum  fuijfi  probare^ 
debet,  ^nu.64. 

6 j SeruitvBi  difibntmufpff/cr^ionem  abeganitdebet  teuh 
V . poris  immemorabstts  vfum  probare..* . 

66  Scruitus  difionttnua  cum  titulo  40.  annis  de  iure  Cano- 
nico prffiribitur. 

^jSeruitusdfiontinua  probato  titulo  , bmgoitmportpr(- 
finbHur. 

(tlStnklus  dxfiontinua  ita  demum  longo  tempore  prj- 
• firibitur , fi  titulo  probato  , ofiendat  fi  ex  lUo  /er- 
wtuit  vfum  fusjfi  ,fixnte  , <iJ  patiente  aduerfa- 
rio. 

Quod  declarat,  nu.69. 

70  Sermtai  difionttnua,  beet  pf/fcribaturpojfifiionc  longi 

temporis. 
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Ufttporih  tum  tititid,  UrntH  iimhtHur  in  contrarium 
probatio , 

^ iStruitui ptrfonalis,  tx  vju  longi  temporis , nonprpfumi- 
tur  (onfiitHta.ttiamft  titulus  allegetur. 

71  Vfusfrufhis  dicitur  par  adominy . 

7 i Tr^firiptid  contra  Ecdtjsamfempcr  requirit  tempus  40. 
anno. 

74  Seruitus  di/continua  concurrente  titulOf  bona  fide  vfu 
. decem  annorum prafcribitur . 

• Etcur.num.6%. 

7 5 DttO Jpecialiadrca  idem  contunere  nonpofinnt. 

' ' 76  Uirafpiritualia,nunquamprpfiribuntur,  nififpatio  40. 

annorum. 

' rjjStruHutesperfona^nonprpfcribuntur  i nififpatio  }o. 
<vtl  i,o.annorur^' 

Eatio,num.‘j8. 

- ^^Homagmm  quomodo  probetur  remiffsue. 

So  Prcfcriptionis  interruptio  vbi probata  efiprefcriptio  ip- 
fi  impeditur . 

€i  Socius  fine  mandato  alterius  focy  firuitutem  communi 
^ ftudo  acquirere  nonpoteji. 

* 8 2 Seruitus  negath/a  non  prfferibitur,  nifi probetur prohibi 

tiafaSiaadrserfario . 

8 3 Seruit  iitis  negatiuf  quaji pojefiio , per  prohibitionem fo- 

Um  acquiritur . 

»•  84  Scrut tutis  negaiiute  qtt.sfipofieJpo , vt  acquiratur,  vnica 

tantum  prohibitio fufficit. 

8 J Seruiluttm  acquirere  volens , debet  probare fi  dominum 
fundi, cuifiruitus  efi  acquirenda . 

V i m ! 1 <5  prarfcriptioncrcrfi  corpora- 
1 y iXIlll  U J liuin;r»ucfcf?nobis  offert  ma- 
teries incorporaliU)&  quemadmodum  m illaru  pra: 

^ 1'criptionc  probanda  plura  ab  allegante  efle  dcducc- 
da  tradidimus,  ficctiS  in  harum  pra;lcriptionis pro- 
batione dc  mnltisiudici  fides cfUacicnda  .Primuin 
iraq;  qui  iusaliquod  incorporale,  vcliui  leruitutc (c 
prarlcripliffc  dixerit, inta  c^tcraprolrare  tenebitur, q» 

1 voles  pralcribcre  fuerit  t vius  iurc  icruitiitis,hoc  eff, 
coanimo,  vi  pollet  dc  iurc  liio  aducrlano  inuito,  n5 
• ' iurc  amicitia',vcl  familiaritatis', quia  tuc  nunqua  pre 

fciibcrctdicrdposu  clla  Paulo  in  I.  vlt.  vbifaibcn. 
ff.qucmad.fem.ainit.&  ab  codem  in  1.  qui  iurc.  ff.de 
I acq.pof  in  cande  Videtur  rcfpondific  fententii  VIp;. 
in  l.i.§.Arifto.ibi,qui  fc  putat  fuo  iurc  vti.ffdcaqua 
quoti-fic.  atfti-itactialaificcxnoltrisCaffr.in  l.ferui- 
' tutes prsdioru,col.2  poftnu,9.  vctf.i  ft.de Iciui.titu. 

gcncrali.ad  idem  tcipondit  Alex.in  conf.jo.pondc- 
' Tatisvcrbisftatutoruin.col.2.  nu.8.  verf.  adprx'djcla 
bcncfacit.vol.?.vt& placuitIoan.Pet.Ferrar.infua 
praiSt.Papicn.in  forma  adio.  confcf.pro  fcrui.in  ver. 
feruirus  aquxduflus,  lub  n11m.20.vcrf.  quarto,  quod 
prxicribcnsrhoc  idem  comprobauerc  Bart.Cepol.ia 
^ * trad.de feruit.viba.prsdio.  cap.  2o.niim.i.& Franc. 
Balb.in  ttad.de  praelcrip.in  a.par.  4.par.  princ.quxft. 
i.num.p.verf.fccundo  dd  prasfcripiioncm,Fclin.in  c. 
dc  quarta,  poli  nu.  40.  verf.  limita  criam  dida  Abb. 
deprxfcrip.nouilTimcloaa.  Bapt.Ponta.in  trada. 
dc  fpol.libr.  2.c.i/i.nuin.i66.  verfin  his  autem,  qu$ 
iurc/tainiliantatis. 

' , Cui  qnidemrequifito  optime  c5ucniriliud,quod 
eximie tr.ididitIoan.  And. in  c.vtnoftru,  vcr.&no.  , 
parcntcr,4c  olfic.  Arci),  vbi  c.\  illa  decretali  colligitf 
r X q>  vol eri  probarequafi  tpoflciUonc  alicuius dignita 
lis, vel  offici)  non  fufficiauprobareexerdtium  aduii, 
qui  dc  rurf  commulii  non  Ip^ant  ad.  diphitat6»vcl 
ofticiuimlcdeti.1  debere  probare  iliosadusad digni 
cate  fpcdarcj&  (ic  dicit  fe  obtinuilfc  in  Archidiaco- 

, natti  Bononiefi, probaro  cnim,  quod  tali  tepore  exa 
' minationes  piibl  icas.vcl  priuatas  fecerit  ♦no  cft  pro- 
^ bata  quafi  pollcllio  Archidiaconarus,  nif?piobcf,q^ 

- . ad  officium  Archidiaconatus  hoc  fpedet.  fed  fi  ille  ‘ 
^ udus  dc  ime  communi  Ipcdarci  ad  illam  dignita- 

» . 


tcm,vcl  ad  iljud  officium,  fatis  cft  probare  cxcrciiiu 
illius  adusvt  inftitutioad  Epifeopii,  inucftituraad 
Archidiaconum,&  fiede  finpui  is.Bidcm  in  dido  e.»  •' 
vtnoftram , accedit  Anron.  a Bun.num.  j.vetf.nol 
loan.Antf.Sc  ibidem  Abb.nu.2-.  ^ 

£tvr  aliqua:  ratione  confulamusciiCui  id  pcobHi^t 
onusincurabir»vid5dumcft,qu6padopofiitproba‘  ^ 
rifpraelctibcntcm  femitutS  vtum  fuifte  iurc  fuo.  Qua 
in  re  tolera  fcrib.ita  diftingui.Namquid3  fimtadus 
qui  non  conlucucrutcoccdi  regulariter  ex  iurc  fami 
liariratis.vcl  araicitix,fcdci  folu,quiiushabcr,&  in 
3 iftisprxliimiiiif , fquod  ex  iurc  fibi  debito  quis  fuc-  ■ 
ritvlus.  exempli  gratia , fi  quis  ducat  aqua  opere  tuO 
intcrucnicntc  perfundi!  tuum:  vtin  hacfpccicrcfpo 
ditPau.Caft.in  conCj4  videtur  quod  nori  poflet  fc 
qui,nu.4.  verf.  prxtcrca  porcftctTc,  V0I.2. 6c  Calcan. 
in  confis d.ipcaufafoflati  rumoris, coi. pcnult.nura. 
ii.vcrfiti  vero ioquinnir,cum  nonnullis  alijs in  hac 
fentetiam  dedudis  .i  Crau.in  trad.  dc  antiiq.  tempo. 
i n 4.par.c.  vl  f.inci  p.circa  prxnTi  fla,  nu.4.vctfi  limita- 
tur criam. iftis  adh^rctetiam  Gabr.  in  fuiscommun. 
conclufico11cluf.io.n11.r4.vcrffeptimolimita.timl.  . 
dcprxfccipt.  lib.  5.  aut  mundet  fqflata  debitistem- 
poribus  procomodioti  feniitutis  vfu;  vel  incidat  fe- 
pes  in  fudo  vicini, qux  impediunt  viam,  qua  iturad  .' 
fundum  alterius  vicini  fin  incidentis.  n3  cft  ifti  adus 
t.mqiia  pohdcrofi  no  cofucucrunt  concedi , nifiius 
habctijiccirco praff'umitur,qiiod  ex  iuredebito, quis  . 
illos  facit,vt  tradit  loan.Pctr.Fctra.in  dida  fua  prae, 
pap.in  for.adio.cofcf.  pro  fcrui.in  did.  vert.  femitus 
aqi,ixdudus.nu.24.vcrf.circa  qiiartum-vbi  docet  rao 
dutn  id  probandi.hoc  idem  confirmatur  ex  co.quod 
tradidit Cyn. in l.i. in pcnult. quxft. C.dc cmancip. 
libc.&  q> rctpddit  Alex.in c6fi^8.incip.  vifo proccf* 
fu  caufi  vcrtcntis,col.vlt.fub  nu.  19.  verf.  ted  cermm 
i;ft,vol.2.quosad  id  adducit  Crauct.inconf.226.Iicc^ 
abunde  1'criptum  vidcatiu  col.a.fub  nu.;.verfiprai:tc 
rea  tatis  dicitur  probari,vol.2.  iftis  accedit  Rip.  in  e, 
cum  Ecclcfia  Sunina,col.  i6.inprin.nu.  68.  verf. ve- 
nio ad  vitimum,in  fin.de  cau.pof.^propr.vbi  ait  ita  ' 
^cedere  tex  in  1.  ho'^  iurc.  §.  dudus  aqux.  ff.de  aqua 
quor.&  xtli.ac  in  l.i .Jf.vlt.ff.de  aqua  ptu.arc.  & Bart.  - 
in  l.cQ  dc  in  rem  vcrto.ff.de  vfu.&ibidfi  ante  dixerat 
ipfcmct  Ripa, nu.i2.vcrf  circa fccundum.tbaliasco  * 
tl)Iiiiflc,quod  pcrfouca  fadlaio  tundo  vicini, in  quo  ‘ 
oriebantur  fontes  fcarurientes  aquam  naturali  cnrfii 
dctccndcncc In  fundu  illius,  qui foncam  fecerat, c ffe  ' 
scquifHam  quafi  poffeffionem  iurisducendiaqua*&: 
it<aluifleiudicatuinfhuoxe  Comitum  G.imbaranac 
pcrca,quxdixitCxpol.intracF.rufti.pdio.intituLdc ' 
aqucdu^u,in  8.qDcft.vCrficx  ptediiiis.Sccus  vctbcf  f, 
let,  ti  vfus  ililus  iuris  habitus  fuitTcr  abfq;  fado  homt  ' 
nis:na  fi  cxcpli  gratia , vel  per  mille  aniiosaqua  per 
vcn.as  lubtcrraneas  , auf  etiSfuper  terram  per  fundij^  > 
nKU  etiam  me  feiente  naturaliter  lapfa  fuerit  in  pi?  ‘t 
tcum,pcrfundft  tuum  abfqjcb,  quodin  fundo  meo  , ' 
tufcccris  aliquod  opus;  ifto  cafu  no  praefumitur  vtus 
iUrciuo:ita  ^Jcedittexr.in  1. Proculus,  ff.dcdam.infc. 
6tinl.fi/nmcofftdo.ff.dcaqua  plu.arcen.Inhocaut  ■. 
j.  ttufticitvnusadusadqrcndamquatipoflefliondhi; 
tnocboirrant  nlia  rcquifita,dcquib.paulo  poft  dice- 
iniisjfic docctBar.ini,  i.  hocintCTdi£lo,col  2,  fub 
nu-9- vcrfiqi  autc  fit  ufus.fEdciti.adbiqt  priu.  6c  ad  id 
cfticx.in  l.i.S.quxfit ft.ff.de  aqua  quoti.  3c  afti.vbil.^ 

C.  Concludit  ad  probandum  quafi  potTcflione  ferui-  ■ 
mtisducaidi  aqua  per  tundum  alterius,  fatis  ctlc^ 
barc,quC  fctnclfuiflc  vfum,adidcm  optimi  fadt  ea. 
eu  dc  bcncficio,deprxb.  in  6.  ita  ctiafcnfit  C^pol.in 
diAoc.zo.poftnum  7.vcrfifcdinaffirmatiuis.  Hinc 
rcfpondit  Roma.in  conf.3 1 1.  in  cafu  piopofitx,  nu- 
) mc.7-  per  vnica  tfiolufionem  pefionis  aiquiri,  quafi « ' 
poflctUoucm  iuris  exigendi , idemtenfere  Alcx.iu 
cottfi74-uifo puodo,oolun^4.  uum.  1 t5,uol.4.ubi  ad- 
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ditionQ  audior  ibidS  moleosallegat , liccc  idS  Rotn. 
'ViconCTO.vUis  thcmatcicol-pen.nu.i  ?.  duasrcqiuri 
iblucioncsdlcat  i dc  qua  te  oot  alibi  diiTcniimus^  dc 
' Rfpa>in  l.vlt.num.5.dt  deq.vcir.icd  qoxritur.fi.qaor. 
d Hinc  etiam  per  timmidloAcm  foldvnius tigni 
S parietem  tuum  acquiiitut  duaG  podiiulio  fcniuu* 
visd^t  immittendi,  l.  ficuti.$.(iqua:ratur.ff.tircnj. 
rend.  vt  in  hanc  fcntcntiain  alia  his  fimilia  adducit 
SjpauodxxumEccicna  $umaa,nu.5}.&deq.idcm 
ladc  RcbuEiatrad.de  mascr.poCinpnefat.nu.i88. 
mCccrtiutcaius#cum  plma'cq.tofn  }.  vbi  nonnullis 
huc  cafuni  e xornac.  A a autem  io  his  caGbuSf  ioqui* 
busex  vnicoaduqoaciirur  quaii  podriTto  eadem  cC* 
7 feanirteiii  acquiittaquoadalkxadusdtacrurpc' 
ckixxpUcatidemReiMjfibidcm.nu.  ipj.cumplur. 
ieq. veiif.  imelligc,  quod  in  quibus  Q fib^ 

Quid^  vero  riiot  adus , qui  ennoedi  radonc 

amiciria;,  dccuii^damfamiliacicaus,nonm  rxpiiTt* 
niifcdrcinelivci  ois , vt  ire  p fundd  vicini  ad  fuodd 
$ fuGidc  tanctu^in  raifidt  vmcusadu$»lcd  rcquimntvc 
^urc$,ncmpe  )o.ade6*  vrvcrifimile  litvtCtcm  hiU'> 
fe  viuin  tanquam  proiuiciuotdc  doinioum  ica  fuiHb 
^O^m:  (ic  piobamr  in  d.  1.  x.  /.hocinterdtdo,ubi  1. 
C.  ait  adacquircndam  quaG  poEclliunem  fcniituns 
kin^non  latis  cfTcprobareiquSrcmcliuiire  dura; 
led  trigima  vicib.  ad  minirau  in  aiino>  vr,  dc  ^bauic 
tpfccnci  Carpol  .in  d.c.20.po(l  d.nu.  7.  uerited  0 oon 
^eR.acRuin.inconr.  ixpdn cauta  vertentemter 
Com.Pauluin  de  ManhcdiMoJ.T^Gibnu.  o.uerCncc 
oblUt,dum  diccbatux.vol.4>ac  Ripa, in  d.  c.  cum  £c* 
clclia  SutrirM,nuni.  5 5.  ve^.  fecunda  condulio.  vbi 
iRos  promiioios  adus  vocat  :&  ibidem  ita  dicit  clTc 
limitandaradcationera.Bart.mKquiiureiarailiaii- 
tarisifxle  acq.poEqui  ait  hiium,qui  longo  tempore 
pcrCanduin  maccisiuic  $ k percepit  frudus  non  dici 
pofliderc , quia  iutc  Camtliariutis  luilTc  prxfumicur , 
p nimirumtillam  non  proccdcic»  U pluries  petccpiOct 
frudusalib  eapoctando,quam  ad  donm  matri  s;  imo 
Rxte  fubiur^  Ripa , vmca  perceptio  hoc  cafu  pro- 
barer potTctTioncm,  quia  non  cll  talis  adus , qui  con* 
hicuerit  concedi  gratiole,vcl  iureamicihx , id^jcdc 
dc  inCie  Arcr.in  d.l.  qui  iure  dicit,  quamquam  in  his 
proiuifcujsadibu^tatlcritlnnand.cxum  fcclcGa 
so  Su(rina»pluriitmm  debeat  ucrlaritiudicisaibitriumt 
idem  ibidem  dtdt  Abb.  coi.  4.  ac  Io.  Fab.  m/.acque 
col.7.in(tdcad.quibusadhxrct  RebuEin  d.prcfar. 
trad.de  mater-potTou.  19;  uerf.  quartus cafus»^m 
feq.iibs  accedit  Poma4nd.irad.dcfpolx.i6.rubnu. 
s7 1 4iaf.(]uod  ii  effet  ius. 

Poftremd  alii  funt  adus,^ui  confucucrunt  ctii  f^*- 
X I pitTimeeonccdica  iure  amiciri^ ;&  tunc  eciafG  cen- 
tum utcibusvucl  ultra  Bant,aou  przlumitur,quod  ex 
iutc  debito  hantimfi  aliud  appareat  • idq,-  focum  ha- 
bet tim  in  corporalibus , utd.l.qui  iurc.ubi  Bart.dc  1. 
gcneralitcr.d  dc  acq-pof.  quam  io  tocorporalibus,ut 
« omnes  * concludunt  m d.c.  cum  ecciclia  Sutrina , & 
. ca  p.bonx.  dc  poGul.  prxla.  quod  ir  ulcis  demon  firai 
CKcmpliside  Rcbuf.ind.tra^dcmaiCT.poE  prxfat; 
nu.  I do.ucrf.quomodo  nofcatur.  cum  plur.  Icq.tom. 
j.  I Jcm  ibide  hoc  procedere  pluribus  exemplis  oGc- 
dcnsin  adibus  ,qui  iure  familiaritatis  fiunt , in  qui- 
busnuUa  acquiritur  quafiponc  Jio, num.177.  uerlic. 
fecundus  cafuscAxuin  plur.icq. 
cz  Raiioautcurf  per  adus,  qui  Huriurefainiliariu- 
tis  I nunquam acquiratucquallpoiicUioiBorum in- 
corporaliu.ca  ciTc  potcU ; quoniam  ex  parte  ciusxui 
deberet  acquiri  non  dtanimusacquircndi. ex  parte 
alterius  non  adcil  patientia  »linc  qua  quali  polfdlio 
lurium  non  acquiritur.!.  ^ $.darc.Edcukifrud.iu 
R (pa  in  d.c.cum  ccclefia  Suttina.nu.  40.  ucrl.prima 
coaciulio.de  caui.pof.  dc  propriet. 

Et  ipiod  res  ita  id'c  habeat  cx€plo  demonAro  .*  nS 
** j G Epiicopus  1 fepiusapud  aliquem  iK>bilcm  diuctfi* 
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tus  fuctic , non  dicemr  eJein  polTcfllone  illinsiuri^' 
l.dc  hCt.  S.hofpiccs-  ff.dcprccar.ac  l.fi  mulieri,  ff.  qb. 
rood.vfUsfrud.amir.niAcx  coicduris  cuA.ttc  poflit, 
quod  cx  debito  illud  pra^Mcbat;  vt  quia  Epilcopus 
tale  hiK  hofpitandi  peccrctitanquam  ubi  debitu , v.^ 
luti  Icribendoliraas,  vel  mittendo  nficiosaJ  donji- 
num  domus  pro  parando  fuo  hotpirio , vei  dicendo 
dominodomus,  facias  debiiumtuum , vibcnc  reci- 
piamur, vtdecet;  aut  etiam  cXqua!ic4tepcrlbnaru, 
vt  fi  Epilcopus  ab  aliquo^arofu^dioecc(l*ihofpino 
hicricrccepros,dcibi  rcccpcric^curanooc.Sc  fccctic 
vi  Atatione, licet  pnrrcndcrct  fe  immun€uiam  fi  noa 
’dcmonAfciur,qood  iurcamicitix»dc  cxgmtiafucrit 
admiiru$>prxrumctur  cxiurcdchitoidfcciAc,qa  ta- 
2iaconluencrunt  percipi  cxiitrc  dcbiioab  co,qai  cR 
in  ipfius ^feopi  dioecefi,  vt  & in  fimili  rhdit  Card. 
7.uEin  conf.^s. primo  rationes , &iuta>col.a.ycif  3. 
quia  quod  criam  de  puteo,  ac  venatione  dicit  Ripa 
in  d.c.cum  Ecclcfia  Su1tina.nu.5d  vcif.  ?.<onciufio. 

Et  generatim , quo  ad  Icruiiutesipfas  hoc  ^cdic ; 
namiicet  polTir  prxlumiaducrlatiu  vfiim  fuiilercc- 
uitutc  cx  lurc  familiaritatisttamen  hoc  non  ^cedrt» 

1 4quando  docetur  aliqua  cauladeu  aliquis  tirulustifi^ 
riusfcmituris.quiatuncceA'acprxlumptiofam{lia[i- 
tacis,  k^ixfumiturquis  poAediiTccx  titulo  pntccdc- 
ti,l.quxdammulicr.lfdcrcivcnd.l.a.C.deacq.poA. 
vbi  Bar.Bal.6c  Ang-ac  Pau:Ca  A.in  1.  fi  ex  Aipulatio- 
nc.Edcacq.pof.vt  6c  noMaibin  l.qui  iutc.Ecod.ad 
idSrcfpddir  Bal.inconf.Sg.D.Tho.  Aimarius.col.i. 
fHi4.vcrf.itcm  cAad  cutdentiS  pntmiitcndum . vol. 
iquodctiam  videtur  comprobate  Anch.inconfil. 
i4a.clarior,6cbrcniorcol.pen.rub  num.Avctfic.  nec 
iuuat.cum  ahjsad  idadductisaCrau.ind.  conliaad. 
mv5.vctf.fupcreA.utrerpondeamus.vol.a.6cin  hanc 
eandem  fen  temiam  dcclarandoFcl.  diflum  in  c.cu 
M.col.4.vcrf.  j. declaratio. dcconAi.dcfccndcrcui- 
demridem  Crau.in  d.irafi^.de  antiq.tempo.d.c.  vir. 
vcrlilcd  contra  pnemiflathu.  41  .cum  p)ur.fcq. 

* lta*c6mmiitcrdiAingitunt  materia  hanc  ieriben. 
in  d.c.cum  Eociefia  Stiinna.de  caul.  pof.  V proprier, 
Inn.nu.4.in  ver.abfuiflc.  A bb.col.  4nu.  ii.vcrfic.ad. 
ucne.liuonu.ao.  verf  in  gl.  in  va.  abfuiirc.  6c  Ripa, 
nu.df-vctf.f.conclnfioperadtis,  cum  plurib-fcoac 
fcribcn.inc.bonx  it  x.depoAul.  prxla. idCfcnfit  Bac. 
ind.l.i.^  hocinTcrdido.col.a.nu.9'A.deiti.a^que 
priunr.qbus accedit  Alcx.in  c6C.  50  poderati^  veihis 
Aamtoru.col.i.n.S.vcrCad  prxdida  bcncfacit.vol.3. 

Secundum rcqtiiiitum  ad  prxlcHpcionem  remm 
incorporaliu,quod  aballcgafirecAprobandum,dF 

15  bonatfidcstquxinincorporalibusnon  prxfumimi^ 
nifi  probcror,vt  inquit  Ant.i  Bur.in  repet,  c.pucnit , 
col.T.vcrfcirca  rcrtium.de  cenfibus  BjI  inl.a.nu.io. 
C.dcfimii.&aqua  Philip.Franc.inc.i.nu.  10.  verfie, 
fi vcro.dcprxfcripr.  in  6.ita  notant  feriben.  in  l.  2jC, 
dc  femi.dt  aqua.id6  obfcmaacrcgl.Sc  B.m.  in  d.1.%- 
ui(urcs.nu.(.vcri'.  quxro, quot  fune  ncccJaria.  & ibi- 
d6CaAr.nu.9.ver(.i.rcqutmurgt.iiidcm,6c  Bar.ind, 
1.  i.S.hoc  intcrdido,nu*  ^.quibus  adhxrcc  Abb.in  c 
ndil1gcntitc0l.5  nu.i8.vcrf.  venio  ad  lecundum.vbi 
*communitcr  ita  (entite  feriben  aAcrit,<Sc  ibidem  di- 
xcrccxtcri  Canoni.de  prcfcriptio.dc  alios  allcj;at,6c 

* dc* communi DodorumfirntcntiatcAatur  Balb  in 
d.trad.dcprzioipjn  z.par.44>ar.phn.q.i.nu.ia  ver. 

* 3 .requiritur*  communem  quoque  dicit  Aret,  in  c6f« 
;o.vifo  themate, 6c  conlultationccol.a.nu.  a.dub.z. 

16  Sed  tuget  quistcux  umf  vatie  circa  bonam  fidem 
Aatutumdhvtca  io  corporalium  prxfaiptione  pr^- 
liimarur,  veinfuperiori  c6clufionC|pbauimusfcciu 
vero  in  incorpotahbus,led  ea  debeat  probari  ? ea  igi- 
tur rat  io  cA‘.  quoniam  huiiifmodi  prxfcribcns  ferui* 
tutem  habet  prxfuinptionGiucisconira  fc,arg.  l.vir. 

J7  Cvndc  vi.quxlibettcnimres  prari'umituilibcra,ni(i 
dcG^itutc  pxobccur , vtex  1.  altius.  Cdc fetui.  Se 

aqua. 
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«qui.ibickm  dicit glo. &f<iiuotiiDntCyn. ini.  i.in  te Mmea.qaib.adhaeteB(Ptni.Cift4a<IJ.  ieiainHei,' 

4 q.nu.iS.vciliecoutta  videtur,  quod  non.  Cde  fetui.  poft  nu.9  vctf.  dic  ergo,  it  Cspo.  io  d.tcail.de  fccuL' 
it  aqua.  Bac.  in  d.l.i.$.  hociotctdiAo.  num.ia.ff.de  vrba.pra.dio.c.ao.nu.  5. 

itinc.acfuqueptiuato.Abb.ind.c.li  diligenti, nu.  18.  Illud  poftteinum  fiibintclIigcs,IocfI  fibivendica- 
Petde  Ancha.in  c.  fine  po(reflionc,col.d.dercgu.iu.  1 1 re  in  prifumpiioncf  vrgcntiuioa  autem  in  qualibet 
llb.i.Arct.indxonf.  jo.ina.dub.nu.a.icIoan.Pci.  alia  pia:ruinptioneiveluti,licpifcopns  exigat  gtao^ 

Fcira.inpraft.  Pap.infot.  aftio.coofcf.  profcruiiin  ininafctuiliaafubditia:prcrumiturenim,qaoatiJiio 

verf.leiuitusaquzduflus,num.a3.vcrf  circa  fccun-  refubditi  illaptz(btccint,'ooncx  debito,  ic  ideo  o6 

dum.ad  Calca.in  coiifs  j.  fonsoritur,nu.  i.  curret  pratfcriprio.-vt  videre  clicxcqa  cognonimus. 

PrimbintdligesfccOdumiftudrcquifitum,vtad  io.q.).&cxc.nullus.i.q.autfichacitatisgratia,vcl 

ptzfumcndam  hanc  bonam  fidem  non  cxigamr.qt  curialitaiis.dmapud  amicu  holpitiofiiecitacceptiUr 

jg  I doceatut  de  titulotin  incorpotalibusenim  non  cll  iuxta  ca.quEcncun  dc.cum  ccclcfia  SuttiBa,dccau.' 
ncceITc,vt  ,pbemrtitulus,  vtin  ffi  quis  diuturno,  vbi  pol.ic  ptopcic.fccua  vero,quando  concuirit  modica 

fcrib.ff.fi  fciii.vedi.ic  no.glo.in  dJ.feruimtcs.ic in  1.  ptxrumpiio,vtqaiaccsprzfumatuclibeia:hoccnin> 

* 2.C.dcfi;rui.icaqua.icibi’omncsfcnb.glo.ciiainl.  facile  tollemrcxalijsc6ie&uris,vcl  ex curfiilbgitii 

i.$.vlt.invcr.diu.ff.deaquaplu.arc..Barr.quoqiinl.  puris,argd.l.cum  dcinrem  vergit  d.LCquisdiutut 

vll.ff.quemadm.rctaimit.  ac  Inn.ind.c.fi  diligSii.it  no.ita  limitant, iciotclUgCt  Inno,  in  d.c.fidiiigeoti> 

tn  d.calcquartadin.2.Pau.Cafi.ind.Ueiuimtes.nu.p.  ou.s.tictl.itc  no.ubi  Abb.  ait  hzc  multa  obfaruatiO- 

Czpul.in;d.traft  dc  ferai.vrba.pixdio.c.20  nu.6.ver.  ne  digna  ciVc,  col.  s.nu.ao.  in  fio.c'uiusdichim  atireS 
fcdnonquid.icBalb.ind.nail.dcprzfai.in2.par.4.  appellat  Fcly.incdcquaruqiu40.ucr.quomodoau 

J par.ptin.q.2.  nu.  I.  vbi  late  id  examinat : ac  ita  • om-  tcin  per  ptxlctiptionem,eo.  tit.dcpt*fct.  it  eundem 

nes  fcrib.fcmite  in  dJ.fi  quis  diuturno. inquit  laPct.  refert  .&  icqiiitur  io  d.c.li  diiigcntiiuutn.s.in  4-teftrir 

pcrra.in  d.praffPap.in  for.a^o.confcf.  pro  feruiJn  flione,fic  ptxtercaccolUillo.  And.  in  d.c.i.nu.a.  & 

d.vetf  fcmimsaqutduAus.nu.21.ver.  ic  quoniam  in  ibidcni  Philip.Fran.nn.p.quem  uidcasjquaniam  ma 

fupcriotib.fi:dratiseftaliquidpiobatt,ptopKrquod  tcriani  hacnimimm,anmprzfciiptionerequicacuc 

ille  moms  lilad  crededum  feraiturein  fibi  compete-  nt.  an  iutiiciat  bona  fides, egregie  perlongam  latis 

re pet  1. 1 .$.fcd  Bc  G ff.dcaqua  quoti.it  ffii-it  facis ef  di fii nflioncni  declarat  a num.s.  ufqucad  nu.  1 i.ad 
fcc,fi  piobatcmr,qi  fama  erat  eam  Icmiiutctn  fibi  c6  qnos  mc  teii  eio,  it  ibi  Ccminianum,  qui  nu.ddoAb 
pciae,arg.eiiis,quodobfcmammc(linl.  J.C.  dc,p-  dilliogucndu  docet,  quibus  in  callbuspollidcns  ac- . 
ba.ic  in  t.ari]ui  natura>J^>  i .&  ibidem  glo.ff-dcne^o.  demr  probare  iuftitiam  pofleflaoois . 
geft-cuinmilce(l»quodoo.tnc.inquinuoQi.deicn.  Quod  aiucm  fuperius  in  prima  dedarationerccu 
cxcomu  iSc  tnl.2-Crirer.vdlib.addecu.arpUib.ii.  di  icquiiin  ad  pi^iaipcionetdlcebaniiuiyiniocorpo 

idem  li  eram  ibi  Hgna  viXf  itineris,  aut  aquzjyclalia  rahbusuu  cncncceflc^baredeuroloiuclim  primo 
Tcrifimilia  i qiiz  poOiint  adducetead  credulitatem  2Zhniites,ur  il  lud  locu  habeat  in  praefaiptione  f fetui- 
ifiljQc  docem  Cyn.in  d.I- 1 .q4.nu.S.vcrr.aualiier  ec-  tutis  perfonalissuel  mixt9,ut  ufu5,dc  ufusfifudusraaai 

goprobntur.Cdcrcrui.&aqual&Bar.ind.l.i.Si  hoc  licet  iit  iusincorporalc>l.  i.io  ii.  fl;adlcg.  Falci.de 

inrcrdidotrubnu.p  col.i.podver.venioad  fcquen-  qQxdSfcruitusinrcbusalien».!.  x.  ff.de u(ufr.acctc- 

tcmglo.  ff.dciti.aflucjipnua.&Mcnoch.incom-  fcen.tameninprob.inda  hommprxfcriptioneom- 

men  jctincn.polTcr.remcd.tsq.i.nu.i  S.  vcr.priitmm.  ninoexigicurcieulusuna  cumbona  fide  ad  inffat  in» 

Hanc  ra  < cn  intelligentiainIimitabiS)VC^cedaCi  mobiliu,utcncarusinns;nisia  l ulc.infi.  C.deprae* 

cuponclTiocilrccensM  H perlonga  tempora  poffe  ferip.  long.tcmp.<Sc  in  l.li  ego. &.x. ff.de  publi.ita^p- 

ipderit>przfumcrurt  bonafid€$,nec  erit  probida  inp-  tuHc  Dyn.in  c.poffcfforicol.pen.  uetf.  irem  nunquid 
. fetiptione  fcruitutis,ar.d.c.  primii  dc  pixfcti.in  6.  n2  inprxfcribendo  ufulru^u,  de  ccg.  iur.  in  6.  cui  acce- 

ii  poflefiio  habita  iurercGlicnccpraefuniitutiuda  ex  dontFhilip.Franc.ind.c.i.nu.io.inGn.uer.^  tamen  > 

diucurniutct&porisivtcx  Inno,  probat  Abb.ind.c.11  Jimita.&  Abb.indc.quarra,nu.23.uerr.a.lifhitaflxoc 

diiigcmi,col.4.au.id.hoc  tir.noAto,dcinc.confulca  tit.noflro,  dcpr9fcript.ubiBart.idcmremient2cffat 

tionib.nu.S.dciurepatro.acAIex.inconC  iio.vilii  inl.iuffocnore.$.nonmurai,nu.i.  ff.deufucap. 

acutiil4mis>col.3.nu.^.voLt.&  nos  alibi  tradidimus;  2)  Huius  limitationis  f ratio  eff,  quia  mhisagiuirde 
co  magis  przfumcndaeft  iuffaincarunoftre»quod  magnc^r^iudicio,  caufusfru^usdicat  parsdomi- 

probatur  per  d.c.cum  ecclcGa  Sumnaidecau.pof.de  niid*)  a.deufufr.l.rededidmusxumglo.ff.deuecb. 

propric.vbiSum.Pont.loquiturdcpoflcOioneincoc  fisQi.dcplcncno.Bar.inl.qulufuinffu^u.ff.dcueib. 

poralium>&  deacquirenda  quadam  feruitute  in  iute  «Rbligat.nimirum  fi  requiratur  titulus.prout  in  pferi' 

eligendi  contra  canonicos  eccleliz  cathedralisiuro  ptioncdominii:hcctarioadducituraDyn.jDd.cpor 

Ct  tcfiGentc»&  ramen  no  opus  fiiit  probare  boni  Gde  felTurtCol.pca  in  daxerf  irem  nunqd  in  ^^feribendo 

qu6iciiamfentit.Ion.ind.c.fidiligemi,cm.4'  nfufm^u.  dccafcquunturFran.iDd.c.i.num.  io.ac 

autem  leruitus. dicem  I ]i.b  i propter prxfumption^i  Caflr.ind.I.fcruituiesFinGn.ff.defcmi.&  Abb.ind.c 

quzeff  contra pncfcribcmc  ieruicutcm>fu6ficitallc.  dequarta.d.nu. 27.vcr.de cGratio.&Balb.ubifupra» 

gare  titulum , fcd  no  cG  ncceflc  probare,  Icd-fatiscff»  nti  x ubi  late  eam  examinai,  & aliam  adducit»  nu.|. 

quod  per  longum  tempus  nempe  pet  10«  anno.intct  uctf.z.ratio.£t  hcc  edam  ratio  cft,cur  io  przfcriptlo 

przfcntcs,fic  20.inccrabfeotes,  contra  ccclcliam  per  nc  lcruitiirisnonaufrrturdomuiiumrei,fedfubijci- 

40.aimo.fucnt  ufus  fcmitnte  illa  domino  IcientCidc  tur  res  ipcciei  alicuius  ferui rutisdcbitz  pratferibenti: 

n6  contradiccntcprzfumitur  enim  inquit  Inn.dcbi-  ir.i  cenfuit  Dyn.in  d.c.po0eflbrgcol.pen.uet.itc  nun- 

tu hocius»feufcreirosex  eacaufa,quzpr«tcndituc  quidinprxfcribcndisrcbusincorporalibus,quamca 

przccdifTc.l.cuin  dcin  rem  vcrlb.  ff  dc  vlur.6: 1 i.ff.  tioncm  comprobauit  criain  Cyo.io  d.I.  a.  in  q.5.ou. 

vit. ff.dcaqua  plu.arccn.ita  linntat,&  declarat  Abb.  s.Cdc  fcru.atque  uidcmrfencire  Baito.in  d.llcruim 

ind.cfidiligcnti,col.5.1ubnu.ip.vcrf.egodicode  tes,nu.5.&piacuit  Abb.ind.c.dequana,col.pcn.nu. 

przrcriptio-ic  idem  Fet.nu.4.  verf  in  quantum  Ab^  ay.ucrf  5c  circa.dc  C9po.ind.tra^.dcfcnxi.urba.pr9- 

Sccudo  velim  limitc$,vt  illud  verum  (1 1 de  iurcci-  dio.c.  2o.fub  nu.d.  ncrf.&  ratio. 
r aouiU>lecusv«-ot<iciurccaoonico>quoiurcfcquiric  Sccundoil]udidcindctirulolimitabis»utn6pro- 
titulkts,  cumiuscommune,vclpfz(umpiioeff  cbtra  a4Ccdat.ubiagiturtdcobiigaada,dcaffringenda,pro* 
pcsfcfibeord»  vt  habcmusm-d.c.i.  de  przfcci.  in  6.dc  na  ad  aliqui  fciuitium.nam  tCcproptcr  grauitai^ 

)bi  tradit  Hran.nu.9.ver.i.cafu,dc  voluit  Inn.in  d.c.(i  faltem  cft  ncccdciquod  allcgcmi  ticulus , dc  />bcrur 

, 4ffigcacMiu.a.md.dcibidcmAbb.AU»ap.veLad4CCf>  pcxfumpauepcclapfumidgitcmpo£i$:icadeclarat  ' 

Dy.in 


... 


Dc  probationib. 

Dr.irtd.rcg.pofnrflbr.col.pcn.  vctC-  nuhqiiidauffcfTr. 
vbi  iM  intclIigchdamefTcaitd.  I.cudcin  rem  verJb. 
ff.de  vfur.cui  adh^||cc  Abb.in  d.  c.dc  quarra,nu.i8.in 
coi.  vir.  vcrf.Ji.limit. 

Tcitio  limitatidum  cftiVt  non  procedar,  quJdo  in 
aj  hfsiufibtisincotporalibustprxfcribirurcdtra  ccclc- 
rtam  :natn  tunc  liccr  non  rcquiraturtitulus»  requiri* 
mr  tamen  tempus 40.ann.vt  m c.iliiid  &i n d.Cap.dc 
quana.de  przfcnp.iia  fcnicrc  Philip.  Franc.  in  d.c.i. 
nu.i  i.vcrlla  limira.  dc  prarfcript.in  6.&  Abb.  in  d,  e. 
dcqoarta,nu.28.vcrf.4.  limito. 

Qnanb  limitare  poteris,  vt  locum  non  habcar,qn 
o6  pratferi  ptiofeff  contra  ius , vr  habemus  cjt  fsepe  al  le- 
garo e.  I.  de  prxfcr.  in  <5.  v^cnam  tradidit  idem  Abb. 
Tn  d.cdcquatTa,nu.26.corir.vbilubiuDgir,quod  ctia 
fi  hoc  norepenatur  fpecificecautu  dc  iurcciuili.  ta- 
men idem  efle eodem  ime  afl'cnr,quia  ius  Pontificia 
exigit  titulu  hoc  cafu  • lum  eriam , quod  ett  pntlu  ra- 
ptio mal®  fidei  contra  poltidcntcm,  ppreliitcnriain 
iBris  communis,  arg.  1.  quemadmodum , & qnodibi 
fcribft  Bar.C.dcagri.&  ccnf.lib.  1 1 . quo  ea  Iu  ftadum 
cft  inhocdifpofirioni  iuris canonici  ^Jpter peccatu  , 
vt  co.fcrib.ind.rcg.pofleflbr.&  inc.vlt.de  prarlcnpr. 
& per  Bar.in  l.priuilcgia.Calcfacrof.ccclcf.quam  li- 
mitationem ex  d.c.  I .defumptam  duobus  modis  am- 
l»ar,&  nonem  modislimitar  Fel.  in  d.c.  fi  diligenti. 
nu.7.vcri;cxrcrum,vfqucad  nu.  1 2 dc  pratferi p. 
<^>iru6 1 iinit.-mK-,vt  non  procedat  in  qiiafi  poflef- 
ayfose  JifconrinuTtlermiuris  ,quiconfcllbria  adionc 
experitur, aut  contra  agentS  negatoria  fc  lucranttinc 
enim  huic  aflcrcnri , fe  cfic  in  hacqiia/i  poireUlonc, 
necclStcft  probarc.quoiurc,  & caiila  eam  quafi  pol- 
lellioncm  acquificritnccipfaquafi  polle  rtiolulhcir, 
quod  piob.imr  cxrcx.l.x.ft,  fi  (cm.vcn.&  fenfie  B«rr. 
in  d.l.i.Shoc  interditlo,nu.7.ft‘de  irin.aauq;  priua. 
& volucre  lafin  l.li  ptius.nu.j  j.ff.dcopcr.nou.nuc. 
Cxp.ln  d.tradar.dc  faruir.rulh.pijedio.cap.i.  ad  fi.& 

Du.arc  lib.  1 .dilpu.anniucr.  e.  ?4. 

xs  HuHslimiiationi.sca  vidaurfcITcratio.qaia  vbi 
ifte  v^nafi^pofrcflorcofclToria  agir,  aduerfanus  domi- 
nium prob.it;  quo  probato  extinguitucomne  como- 
duin  quafi  poficflTionis-ob  idadorific,  vt  fuam  quafi 
poffcnioncm,&  Icruitnicm  tucatur,ca  aliquo  titulo 
libi  conllinuam  probate  debet , ita  Icribit  Mcnoch. 
in  commcnt.rctincn.poiTcli  reined.  S-  q.j.uu.41.  vbi 
hxcadpraxim  trahit. 

Sublimit.imt  limitatio  hxc,vr  locu  fibi  non  Vedi* 
2p  cer.cum  hictquafi  pollefibt  3ntiquam,&  longcuain 
poflcirioncm probat . Iitcnim,vt aliis  dicebamus^ 
* *cominun»scll,  & vera  pmdcntuni  lententia  longo 
30  vlutiermcmcm  acquiri  line  ritulo,cum  tituli  locum 
jong.Tuu.s  vfu!  obtinear;  quod  mihi  probae d.l.fi  quis 
diumrno.tf.fi  fcr.vcd.l.apparct.S.fi  qs.ff.de  itin.adu- 
.cjuc  priua.l.  hoc  iurc.S.dudus  aqux.ff.de  aqua  quot. 
& aclli.l.  I .S.vlt.dcaqua  plu.arc.  & 1. 1.  vol.z.C.dclcr. 
&aqiia.lcx  enim  pmmit  ex  longo  hoc  ylitiurcim- 
pofira  die  fcruitiite : iccirco  non  cft  ncccITc  de  titulo 
xloccrc,vtndntiiii  tradidere  relati  i Mcnoch.  in  d.q. 
3-n.4J.ver(.dcclarat  htccafii$.‘ibiq;idftrcnuc  tuetur 
.aduerliis  Duarenu,  &Coral4uaiiicr  hoc  ineam  opi- 
<xiStcs:difl'cre$cgrcgic  dc  intcllcdu  d.l.fiqs  diuturno. 

Sccundoloco  principaliter  hmitabis;6c  intelligcs 
recundiimrcquifitum,ad  prubandam  prxfcripuune 
4ncorporaliu , nepe  dum  dicebamus  in  his  incorpo* 
falibnsnon  pnclumi  bonam  fidem,  fcd  illam  debere 
•probari, limitabLs , inquam, vt  nOprocedat  in  proba- 
ri da  libcitatctleruinitis,qux  tunc  prxiuiniturncc  ,p- 
fo.tdacft.Ndrcq^uiritenim  hoccaiu  in  prylcnptioiic 
libertatis  bona  hdcs,ficut  in  prxfcnbeda  Icmitut e di- 
scimus,- liccr  fccusvidcatiirdciurc  canonico,  obge- 
ricraltircguld.c.  vlt.de pixldip.vbi  Inno.  3.fynodaIi 
concilio  dcfiniuit,  vt  nulla  valeat  abfque  bona  fide 
pixtcripuo  ^tial  canonica , quim  ciudis.idg  ftaiuit 
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Alex.IIf  in  cvigilantico.titdciurcciuili.taraen  fc--' 
cuscft  , vtdc  hoc  callis  cft  clarus  in  i.fcquit.  §.li  via. 
ff.de  vliieap.excOiqubd  lex  cjuilisconfidcrat  folain 
negligentiam  non  vrentis>vtibi  nor.  fcribctes.quod 
etiam  obleruaucrc  Bar.in  l.hxc aurSiura.ff.de  ferui. 
vrb.prxdio.&Bal.inl.ficur,col.2.nii.io.vcrr.ingl.4. 
C.dcprxlcr.jo.  vel  40.  ann  tamen  dc  iurc  canonico 
libertas  feruituris  dm  nifticx.qudm  vrbanx , n6  pot 
praeferibi  cum  mala  fidcrfic dctcmiin.it  Anr.d  Birrr. 
la  rcpcr.c.pcrucnit.col.2<?.  dc  ecnli.  vbi  concludir.q» 
quamuisdeiurc  cinili  libcrtasTcruitutisprcfcribarue 
cum  mal.i  fidejramen  dc  iurc canonicoexigitur  bo- 
na fides,  per  id , quod  generarim  ftatutum  cft  in  d-c. 
vlr.5c  ibi  lare  impugnatopinionS  Bart.  in  d.S.fi  via  ,* 
Scind.l.hxc  autS  iura  ,diimdiftinguir,aa requiratur 
poftcilio  ex  parte  prxfcribctis.vcl  non , vrmala  fides 

* nocear.-quaiti omnes*  communi  cofcnfuCanonift*. 
improbant, in  d.  e.  vir.  hancqtic opinionem  vera  tc- 

* nendam  cllc  in  confulcndo,&  iudicando  ex*  comur 

ni  Dodl.fentcntia,ind.c.vlc.rraditBalb.in  d.trac'l.dc 
przlcrip.in  j.par.4.par.prin.q.?.nu.5.vbiCaftr.cbtra 
icnticntcm  in  d.l.lcquitur.  §.fi  viam.tf  dcvlucap.rc- 
fcrr.ciiiiifquc  dida,&  fundamSra  refellit  ,&  propria 
confirmat, vbi  ibi  late  per  cum.-hoc  idem  confirmat, 
quod  feri plitGabr.infuiscommun.concluf.v.nu.  14. 
vcrf.6.irmira.  cubi  nu.fcq.de  pra-fcript.lib.  5.  t 

3 2 Qijod  aurem  in  preferihenda  f libertate  Icniirutis 
pnelumaturbona  fides  dixit  aperte  Abb.  ind.  cap.  li 
diligcnti.coI.5.nu.2i.vcrr.  a.cafu  principali,  hoc  tff. 

* noiiro  dc  pr^lcript.vbi^cbnuinircr  fic  teneri  aftemir» 

quod  probauir,6c  Imo-in  d.c.vlr.col.d.nu.  1 ^vcrli  Se 
hxciura,5c  coi.  t2.num.zj.vcrf.  2cadde  in  quantuna 
tetigi  »dcprxfcript.  ’ 

//  Etidptxteratithorirarcsf  confirmoctrationc:  ni 
hic  liberta tcni  feruirutis  prxfcribcns habet  iuris  ?re- 
fumptionem  profe;  dcbiiiteniin  credere  rem  cITo  ta- 
lem,qualis  naruralitcr  ede  deber , & lic  liberam. d.l. 
altius.C.dcfcrui.&  aqu.i.  ita  inquit  Abb;  in  e.  li  dili- 
genti,d.nn.2i.&  ImoJn  d.c.vit.d.nii.  i'  5c  ij. 

Hoc  idc  ampliatur»  vr  procedat  t’  ‘ pr.v(criptio- 
j4nelibertaristvrbanx,qii.iiTiruftica  am  (iteadA|i- 
tioin  vrraqj, nempe, quod qua-libet|  '^rumaturlmc 
ra,vidiximu.s;crgo  idem  videtur ftaiucndii,  arg.  l.  iU 
Jud.ff.ad  lcg.Aquil.&  c.2  dctr.inflar.  prxiat.  & c.tri- 
llario.dcconfti. licet  quoad  alia  iutcr  vtra  nq;  fit  ali- 
3j  quod  j-diferimen- nam  in  pnelcribcndalibeuaicIlT- 
uiturisurbanx  requiritur  fadu  hominis  rexepli  gra- 
tia,fi  xdcstuxxdibus  meis  fcriiiant,  ne  altius  tollan- 
tur, vclluminibus  cdium  mearum  officiatur,  & ego 
tcncftrasmcaspra'fixas,3c  ciaiifas  habuero>ita  demu 
IUS  meum  amitto,  li  luper  hoc  tSpiisa-dcs  ruas  altius 
fublaiasliabucris:  fccuscft  in  ptxicribenda  iibertare 
(cruifurisiufticx,  in  qua  non  requiritur  f.idu  homi- 
nis,fcdfolum  iicgligcntia  non  vtentis, vndc.fi  habes 
fctuitutem  eundi  per  fundum  mcum,&  per  mul  tuta 
temporis  Ipatium  hac  ferti  iture  vfus  non  fuifti, illam 
amittis , & ego  acquiro  fine  aliquo  fado  meo  liber- 
tatem in  fundo  meo,  ut  probatur  in  d.  I.  hxc  aurem, 
ff  dc  ferui. vrba.prxdio.  & in  d.  I.  fcqtiitur.S.fi  viam , 
cuni.Si.fcq.ff  dc  vliicap.ita  tradunt  Abb.in  d.cap.vlt. 
col.2.nu.8.&  ibidem  Iino.d.n.2j.de  prxfcrip.de  quo 
tainc  vide  Halb.ubi  (upra  nu.7.vcrf  Baa.uero.Cuius 
3 6 ra  t i ot  cft,quonia  m 1 er  u i tutes  u rba  n e nobi  i lorcs  fu  ne 
rufticis,&  imereft  magis  rcipiibl  ieg , quod  fcruenmr: 
ideo  difticiltuspixfcribuntur:  ita  concludit  Barr.  re- 
probata gl.rationc,in  uer  tuas,in  d.I.hcc  autem  lura, 
tn  fi.ff.dcfcrui.urba.  predio. 

Illud  etiam  intciiigcs, quod  licctin  hoc  prcfiimac 
57  bona  fidcs:tntexaducrlb  poiCiit  probari  rnaja  rides, 
ucl  ex  fama;uel  qa  dixir  exrra  iudiciu  ,ucl  aliud qd- 
pi3,dc  quo  p Ban.  m ,1.  Cclfus.tf.de  ufucap.  ut  authoc 
ell  Abb.ind.c.lidiligcnti,col.5.tm.2i.quc referendo 
fcquicur  idcBalb.vbi  lupra,d.q.;.  n.4.ucrf.pot  t.imc. 

Tuauin 


lofephi  Mafcardi 


Ttfttiil  cft.qiiod  ab  «©TqW  pnelcriptionc  incorpo- 
ralium fctuctur.eftprobandum  , vtpiobctfc  vfum 
^8fuiircreruimrctrcicte,&  patiente  aducrfario»  vtfan- 
eitum  eft  in  d.l.i.vbi  gl.in  verbo,  feieme,  & Bart.nu.- 
8.vcrroppo.acBal.colum.j.in  fin.num.ii-&cG.dc 
fetuimr.Sc  aqua.&  idem  rcfpodit  Pomp.in  I.qaotics. 
la  i./.vlt.5c Iabolc.in  i.quotics,la fecunda,  ff.  defer- 
uituadideracxtat  optimus  tcx.in  l.fii  tccmcro.ff.fi 
fetuitu. vendi. Hc  etiam  tradidere  Inn.  ind.c.dequar- 
ta.nu.a.&  ibidem  Abb  colum.vlt.num.  ap.vcrfic  x. 
* principaliter  vbi  ait  id  * cumuniterfentirc  Lcgiftas  > 
&Canoniftasidem  Inn. in  c.bonx.il  x.col.  i.lubnu. 
j.verfitcm  dcilIo,de  poftula.  prslat.  &inc.conqM- 
fcntC;CoI.j.fub  nu.i.vcrf.it8  poftquiidcoffic.otdin» 
Sc  in  c.2.col.4.fub  nu.4.  verf-item  fi  dicas.de reffit.in 
integ.idS  voluit  Bar.in  d.l.  i.S.hoc  interdico,  col.x. 
ru.io.vcrf.vltcriusquxro,  vtrG  habcatff.  ff.deitinc. 


Ca:pol.in  d.traii.dc  fcmi.vrba.pra5dio.c.2o.fub  nuw^. 

ver.  quartum, quod  requiritur,ad  ide  rcfpondit  Alex, 
in  conf.d.vilb  themate, &dubijs.col.  2.  nu.^vetl.cft 
«niin  vcrujvol.i.vbimultosallegat,  & ind.cof.1^6. 
col.pen.nu. 20,  verfitcmrequircbatur  allegari,  volu. 

in  conf  los.in  caufa,&  li  te  vertente  inter  domi 
«>os,col.2.nu.4.vcrr&  adiftam.vol.  2.  quibus  omni* 
bus  fc  Aibfcribunt  Io.Pcrr.  Ferr.in  d.fna  praePapien. 
in  for.atlio.confcn^p  Ierui.in  d.vcrboifemitus  aqux- 
db^Stfub  nu.2o.vcrf.5.quod  vrusfuerit,quoinlocO) 
'lfu.  2$.  verf.  circa  quinrumidocct  modum  probandi 
i'c‘ientiam,3c  patientiam  aduerratij;  Ruin.  in  d.  confi 
1 1 p.colum.4.nu.9.vcrnc.  & cx  alioiVol.4cum  mul- 
tis aliis  relatis  4 Didac.Couami.in  c.  pofleffor  in  ini- 
tio rclcc.2.par.nu.8.verr(cdprzterha;c.  quam  fcnii- 
it  (iam  dubio  procul  cffe*communem  dicit, & in  praxi 
recipiendam, & vbiq,  feruandam  ,dc  qua  lateibi  ip- 
fc  difl'crit,verlicgovcroj&  fcqu.&  Balb.ind.tradl.de 
praefcijpt.in  a.part.4.  par.prin.in  i.q.nn.ia.vcrr^rc- 
quiritur,  cui  nouifilme  accedit  Io.  Bapt.  Ponta.  in  d. 
tradlde  fpol.lib.2.c.r6.nu.t69.vctAeoium  veroiuriii 
uultis  hoc  confirmat. 

mc  manifeAc.ipparcr,quant&  difiet  prxlcriptio 
feruitutuma  pr^feriptione  rerum  cotporaliu,in  qua 
ip  non  deiideratur  Icientia  aduerrarij,  fcd  procedit  f 
coiitra  ignorantem, vt  /ancitum  cftinl.vlt.vcrl.nul- 
la,C.dc  prsfcrip.long.tcmp. 

40  Curautcmtinprxfcribendisfcruitutibusrcquira*  . 
' turfcicntia,& patientia aduerlarij, ea ratiocft.  Ad 
hoccnim,vtprcrcnbamrrcruitus,rcquiricquafipof- 
reUiorcruitutis,Vtl.fincpoffdnonc.ff.dcvfucap.quz 
haberi  non  potefi,nifi medio patientixadueriari).!. 
pcuul.ff.de  Icmi.hscautcm  patientia  effenopoteff, 
nifi  duobus  concurrentibus,  hoceff  vfu  ferui turis , & 
quodadiicrranusfciatncccllario,  ergo  requirit  fcig-  • 
tia,  quia  quali  poffefiioinfemitutibus,  dciniuribus 
incorpora  I ibus  lira  eff  in  fcicnria,&  patientia  aduer- 
farij.Sicrgo  ignoraret,  non  procederet  prsfcriptio^ 
quali  poflclfionc  dcficifte,d.l.finc  poflclfionc.huius 
xationisauthorcQBart.in  d.l.z.col.a.num.S.vcrf.cu 
dicas.C.dcfciUitu.  &aqua.fubiungcns  prsfcribcntS. 
cx  hoc  dcbcrceffc  caurum , quod  Icmpct faciat  arti- 
culum dclcicntia,&  patientia,  & quod  talis  vfus  eft 
fcicntc,&  patiente aductlario.idcm  dixitBarr.ind.l. 
i.Jl.hoc  intcrdiClo,nu.  lO.ff.  de  iti.  adliiq;priua.  & in 
i.  1 .§.vit.nu.4.vcr('.item,qubd  fit  vlus.ft.  dc  aqua  plu. 
arc.candcm  rationem  icquutifiint  i^bb.  iod.cap.de 
quarta, colum. vitim.nu  ip.  & Fcl. ibidem, poli num. 
41.vcrf.dum  (iibdir.  Abb.aclafinl.lmpcrium  icolii. 
p.iium.  21.  veif.  circa  prsccdciucm  materiam,  ft.de 
iurird.omn.iud.dc  Balb.vbi  liipra,numcr.  12.  vcrfi.& 
ratio, & Rip.ind.c.cum  Ecclclia  Sutrina,  colum.  14. 
numcr.64.vcrfic.  2.  ergo  reguititm  fcicmia.de  caufe 
poffei.  3c  propriet. 


41  Vctumtamcntvntls^o3n.l.bflgotlalliusrnrcpct^ 
Ilimpcrium.4.par.art.2.nu.26o.lub  vcrfi.hadcnusdc 
temporc.ff.de  iurifd.oin.iad.hanccommuncin  iuri$ 
interpretum  traditionem  fubuerrere  conatus  eft,  qui 
licet  fateatur , nemine  hadenus  fc  audiiiiflc , q huic 
conclufioni  renitatur, aut  contradicat;  ca  tamen  fal- 
fampluribusargurisrationtbusopinatur,quas  nunc 
non  rcfeto;cum  apud  cum , & Dicadum  relato  loco 
Vnufquifque  fine  vllo negotio  videre  polfit , quam- 
quam ipfum  quidem  Longoualliu,noo  tam  ei con- 
clulloncm  nemine  pcnitusdifcrcpantc  recepta  im-. 
pugnandi,  & ab  ca  difccdendiyqudm  acutilfimi  in- 
genii fui  vires  oftcnrandiftudio  id  aggreffum  fuiffd 
cenfeo.  Cstciura,fi  eoconfilio  ipfam  impugnauit  > 
Vtin  hac  contraria  fententia  permaneret, & pedes  fi- 
geret,-non  deerant, qui  communis fententi^  parroci- 
itium  rufcipientcs,ipnusrationesprofternenr,&  falli 
conuinccnt,quod  optiiagprt^ftitifle  video  loan.Co- 
cafin  d.l.quotiesla  x.nu.i.ff.dcietuitu.  & nouillimi 
Didacuin  Couarrudnd.c.  poffclTor.  incodem  initio 
tclcdionisfccunds  par.  fiib  num.S.vctl.  cstaum,5c 
verficul.  ego  vero,  cum  f^cn.qui  latis  gtauitcr , 5c. 
Commune  coiroborat opinionem , & a Longoualli> 
impugnationibus  eam  dcfendunt;ad  quos  io  ptefea- 
tia  mcrciido. 

Nunc  vero  primum  limitabis  tertium  iftud  requi-' 
fitum,  vt  locum  non  habeat;  quando  probaretur  dc 
tanti  tempotis  vfu  feruituris,  quod  hominum  memo 

42  riam  excederet : non  enim  tunc  tcquiiitut  f probari 
dc  fcicntia,&  patientia  aduerlarii;perld,quod  habe- 
tur cx  gl.in  I.hoc  iure.il.dudus  aquc.vbi  Angel.ffdc 
aqua  quotid.gc  sfti.  & in  c.  fuper  qutbufdam.S.ptx- 
terc4  de  vetb.fign.&  per  ca,qus  notauit  Ant.  a Butr. 
inrcpct.c.perucnit.colum.i  j.vcrf.rcdfi  noncoftat» 
dcccnnb.&  Imo.inl.fi  publicanus.  §.  vlt.ff.de  pubi, 
ita  concludit  Aiexan-in  d.conf.6.col.2.  in  fi.  num.4.. 
vol.i.vbi  hacopinionem  ueriorem  appellat,  Sc  ina- 

* gis*communem,5f  in  conr.24. ponderatis  his.col.f. 
nu.  15.  uerf.  & ubidocerecur.uol.;.licetalitccuidca- 
tQtrcntircinconfii6.incaufa , dclitcucrteorcintec 
Magoiticam  communitatem  Regij  ,coI-  5.  nu.  1 18. 
ucrl.poffet  etiam  negari, eod.  uol.$.poffct  tamen rc- 
fponderi , quod  ibi  ipfc  loquitur dubitatiue  infemig- 
do  caufs , ut  etiam  ipfcmet  Alex,  concludit  in  confi. 
24.pondcratishis.col.5.nu.  15.  uer.gcubidocerera&' 
d nobis  etiam  ftatDcc.in  conf.  8 s.  diligenter  pro  te- 
nui fiicultate  nKa,col.2.poft  nu.a.  uerf.  Sc  quod  non 
requiratur  feientia , & in  conf.  496.  incaula  domitu 
operari)  Pifani.col.i.nu.^uetf  & codg  modo  currit* 
& in  conf  6^8.  communitasSpedis.  coi.  1 . fub  nu.4. 
vccl.llmilitcrin  ifta  prsfctiptione,  Sc  in  conf  H^-vi- 
fo  punAo,col.pen.fubnum.i4.uerf  & in  taUprsfcu- 
ptionc.&  in  conf  271.  in  cafu  tiifinilTode  Hifpania* 
coi. 2.fub  nu.i  .uerf  fimilitcr  non  eft  ncceffaria  feien-. 
tia.lar.ind.l.imperift.col.io.in  prine,  fi1bnu.21.uerf. 
circa  primum  difiiim  Bar.if.dciurifdifl.omn.iudic.. 
ubi  multosad  idem  allcgatCuit.iun.in  c6f  2;  8.prs' 
fupponitur  in  £aglo.colum.4.nu.i  2.  Ant.  Rub.Alcx.* 
in  conf  2 i.uifo,  Sc  diligenter  confiderato,colu.2.nu. 
y.ucrf  uerumramen  prxmifiis  non  obftantibus,  lac. , 
deSan^o  Georg.  in  tia^-  fcud.  ucrfic.cum  mero,& 
mixto  impcrio.colum.ultim.ucrf.Bal.  autem  in c.r. 
ubi  plutimosconcordcs  allegat, & Alc.inl.mMnus., 
ff.de  vcrb.fign.hisaddasFel.  idem  affergtem  inc.  cfiv 
nobis.col.  i.fubnu.  2.  verf  fed  aduertebene,  dc  prz-. 
fcrip.fic  quoq;  placuit  Parif  in  cof  l.incaufa  in  pr?-’ 
femi  ucrtemc,nu.5  }.&  5^ucrf  necdicanmuolum.t- 
& in  conf  27.  in  prxfcmi  confultationc.  nu.  54.  eod. 

* uolumii.quibus  in  locis  hanc  circucra,&’^  commu- 
nem opinione  affeuerauit  Tiraq.in  tra^.dc  nobife. 
i4.nu.4  ucrfiucmmfiintalij.Grat.in  conf  61  .numer. 
2i.vol.i.Mant.inconf282.nu. ^.dcBalb.in  d.traft> 
dc  p(a»fc(ip.ia  2.pai.^.par.prin.q.  6.  nu,  2i,  ubi  ait  iu 

■ ' effe  : 


Depfobationib;  " 

* eftcWBen<ium,&dc*^c6mQni(cntcntiatcftamrmi.’ 
ptr.4  par.pnn.q.i.nu.  i4<  verf.rcdquicqtiid  tcnc-anc 
prxfati  Do^.cum  multisaliisad  iddcdudtsiQabr. 
in  ruiscommuo.conclu.coflciuf.i-nu.  6 1.  vetf.  quar* 
tuseflTc^s  c(i.  tit.  depradctiptialib.  5.  idem  volute 
Ponta.*nd.rra^-dcfpoUib.s.c.  tdJiu.iTOJn  b. 

4l  Huius  limitationis  f ratiocft.-quiafpatium  tanti 
tSporis  I cuius  initii  memoria  n6  cxtat,nabcmr  loco 
tituli  legitime conflitoti.d. i hociutc.S.du^usaque. 
vbi  gl.&  habet  vim  priutJcgijiC.rupg:  quibufdam.  i . 

4 pntcrci.5:  ibi  gl.in  vctbo,non  cxtcnt.de  ibidCHoil. 
ver.Dota  diiigCter.de  vcrb.(ig.dc  vic6  lcgis>J.  1.  $.vlt. 
IbijvetudatCvicc  legis  obtinere,  dcml.in  fumiDayin 
prin.ibi  vetubas  i quar  fetnper  pro  lege  babaur-b*.  de 
aqua  plu.arc.tum  Ct,  quia  vfus  tami  tcpoDSpr^ruml* 
tur  iudus,  vt  ait  Bur.tn  d.c4>e^nit»dc  ceo/i.qu^  ola 
tradidere  fupra  relati  icnbco.iildtm  in  locis,  dc  ca  in 
vnum  collegit  BaJb-ind.q.  7«nu.  1 x.  verl^  dc  ratio  cit 
«ur^lnribus  (equemibus  1 vbi  multa  priuilcgia  icri* 

i44bit.»in  primis  exeoiquod  proptertepusttam  anti- 
mtm  prsrfnmlrur  feientia  partisaducrlx«vt  manifc* 
econcladitSalyc.in  Uamhoritatcm.var.quasrodc 
quaebionefadi.C.vndcvi.qucmreb»t,dc  Icquituc 
Decinconf.  185. in  caufaiAorb  nobilium  f/airum* 
cOt.6/ub  nu.  I X.  vaf.nec  obilat  • q»  hoc  fecerit  igno* 
ranter , adiddrelponditCald.in  conf.  Hunandarat 
proiiidcri.  verf  prxlumltur  auran.  dc  ad  hoc,  n fcid* 
tia  nd  prxfumamr  ob  temporis  anuquuatem  1 opor^ 
tet  probare  dc  ignorantia  per  fortiorcsconicftmas» 
autpacfumpticMicSiQ’  eritditUaii,  vtttadidicCrau. 
in  trafl-dc  antiq.icmp.4par.c.^iaopicntc,abfoluris 
diifcrcntiis-nli.i5.vcrf  c(l  verum  iHocafu. 

45'  C6traramcntrcnlcrcBaMnd.l.i.$.vit.tfAlcaqua 
plu-arc.de  in  1-fi  publicanus-^vlt.  ft.de  public.Caftr. 
in  d.U*cmHutcs./.«^rji7</r.  nu.  1 1.  verCiedan  lunc.ft. 
defemir  de  piurcsaliosciuldcmiimt^tixvirosrclart 
Atex.in  d-conf.  1 6.hu-t  S.vcrf-  polleret  negari-vol-5 . 
idem  fcnrit  Ual.in  c i.in  ft.vcr.  temo  modode  cdfti. 
in  conCjTo.vcrba  rcfaiptt.rub  nu-  r.  vcr.item  in  illa, 
voi.^Jn  cof  ?5X.matcria  fcudoru-poftnit.);.  vcif.lcd 
ad  hoc  rcfpondcoyvol. I .dt  tn coni!  540.1!  patcr.nu.;. 
ucrf-lupcc  co  ^ quanimr.voi.^-  dcOldr.mconr.354. 
quia  tora  pars-col.i.fub  nu.4  ucrlln6  enim  liinplici- 
ter.fic  ptereil  fonfcie  Sal.in  l.uc^igalia>col*uic-  uerf 
c6cludoigit.C.nouauc^i.ioft.n6por.Arctin  lano* 
rc.nu.4.iicfl-intciligc  tn.ff-deacq-hxr.Ca^inl.lcrui- 
tutes, la  ^.col.pcn.uer.led  an  tiic  requirat,  (f-dc  lerui. 
Alex-in  cdf  1 xj.uifo  titulo  qmcllionis>  col.i.num.  i. 
ucr.inquo  quidfl.uol.x.  ubi  inquit , 7 licet  nonnulli 
teneant  noo  efle  nccciTarium  boe  m cafu  di^  fdd' 
tiatn , & patientiam  itn  tutius  cliceam  probare. cui 
accedit  Ripa  in  c.cum  ecdciiaSutrina>Du.d7.ucrr.3. 
dubiratur.de  caul.pof  & propr.  cu  alijsad  idc  allega* 
tisabco-Gab.ind.conci.i.rub  nu.pi.ucrr  cqutrariu 
tioluit-tiode  pra:l'cr.lib.5.ubidt,  nu.d4.  uerf.  Aendo 
autSJnutranq,- partctprcfcn  opiniones, anienendoi , 
quod  Icicm  ia  requiraf , mne  lUtftdat  feientia  oMcta* 
)ium > uel procutarorCi » dc  fatiusantccum  perCrau. 
in  d.trad.de  autiq  temp.c.  ;.nu.X3  -cum  pluribus  feq. 
uexf.  7.  quaro-ubiquamplura  alia  circa  hanc  feien- 
tiam , dc  patientiam  quoad  pta*reriptiuncin  rerum 
Piinci  pi,  aut  Regi  ceferuatarum  examinar. 

4^  A pnoci  tamentbpinione  noncll  rccedcndu,(^x 

* utprobauiuius,eft*coinmunis>poftcriorem ucrbhSc 

* *communi  colcniu  ab  omnibus  damnari  tradidere , 
iiddmet,quos  retulimus , aothores ipilfmet  in  locis > 
ut  p te  uidere  poccris.de  prarcxicris  Rdin.  in  c6f.  105. 
roper  co,dcquo  quaerttur.col.  j.num.5.  uo).  5 - alfcric 

* *communemcFpinionciniail>cnrium  cllcaiiucilcis 
eundem  Bar.Quaqquain  b^diibculrasnon  uidctut 
magni  momenti,tcu£do,qt>od  quo  ad  prmci  pc>fuf<« 
ftciac  fctciia  oiHcialtum  lUcI  procuratorum»  de  quod 
illaprciuuiatiic  ex  temporis  antiquitate  t quo  caiu 
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smponibile  quodammodo  uidetur probare  dccon* 
uaciothoc  eUdcignorantia.  ira  dixit  Crau.  in  d.  e.  »*. 
nu.  1 f.in  ft.fubiungcns»qu6d  licer  ifta  fcicntUidc  pa- 
tianon  uidearutncccn'ari.a,bonosautcm  adtiocatos 
femperdeea  articulare  ad  cautclamriibi etiam. d« 
nu.  1$.  uerf.  ego  puio-diftmguendo  nititurhosimcf 
le  pugnantes  opiniones  coiicUiiirc.  quem  Icquirur 
Dida.m  d.mitiorelcd-lccund^par-(‘uh  co-S4ierf.de- 
niq;  mihi  magis  placet,  in  ft-ubi  priOri  comiqumccc 
opinioniappcobau;adbcrcas,caudciDuOmiI!isc<>c. 
xuborau  ut  ibi  per  eunt. 

Po0cc  tn  forufscdcfcndi  opinio  lUrroUt  dc  co^u» 
qui  cum  fcquumurait  ucra/Gc . qn  agens  funJaccc  in* 
cemionem  fuS  lupcr  ptzlcriprionc.lcd  Iccus  cilct»qn 
innitcictucufui quia  tunc  non  requirit  alia  pariena 
oduafatji,ex  eo»  ^talisufus,  ut  dicebamus»  hf  loco 
cCfucnidmi&quxhcc  uim  luris  coftimti.  d.l.  t.  $.  nlr. 
ft;dc  aqu.piu.arc.lta  coocltiareconaruscft  Butr.iu  d. 
c-pacnit.quecciitrc  iac.  d S Gcbrg.in  txa£l.tcu.in  uen 
eu  mcrOiic  mixio  imperio-  coi.  qlt.ucrf.  ad  motiuu:  ’ 
Bar.de  Alcx.Ct  ind.cOf  i6.co.nu.  li.lc  Fcl.ind.c.cu 
nobis.iub  mi.a.ucrffed  aduerrcliefic,dc  prafetipr. 

Vel  dicere  polTurnus,m  probahda  cdlucrudlnc  re* 
quin  Ivotiiam,  dc  paneuam  aducrlarii.fcdtisin  prc-. 
iaipnonc»ut  cxlemcntu  Alcx.tradix  Ripa  in  d.c.cu 
ccclciia  Suu2:n4.wl.  1 5.nu.674Krf.  dubitator. 

£&his,qiix  hadUmis  in  hac  prima  ad  tcrrifi  requi- 
Btu  ltmi(at^«a((iradidiinas,  meridiatu  hicc  clarius' 
«pparct^uam  opumaiu  cauCim  foucat  RcuCicndii 
Capuulu.de  CanotidCathedralis£ccletia:J.uncn. 
Sirzancn4}ui  etiam  ^erfus  Summum  7ontiftcc,dc 
47  Apoftolicam  Sedeot  Tprxfcripfcium  tn conferedis 
beneficiis  in  melibus  quoq;  eidem  Sedi  Apoitolicx 
referuatis.du  fc  fundam  in  ufn.  dc  poUqdionc  confe- 
rendibulplmodibcutlicia  duccoiorii,dcnrcccmoru 
ferme  annotu:  proiu  ex  innumciabiiibm  fcrScolla- 
tioad  inft  m.nicmis  liquido  c6ftat , qu^  penes  eosex- 
fancioacchuiiG  ciuidS  Reuerddi  Capituli.  Exqhus 
qqidcin  infttumcnm , licet  non  tonCtoifL:  f^cidtu.dc 
padcnttaSummoniin  Pontificum',  cAtraqqosidcfli 
JgjmcicnduCapitulC  fepixlcripliReprztendifprout 
ad  eftedum  etiam  iftius  imincmoriaiis  pisfcriptio* 
nisde  ea  debete  ed.larc  fenfit  Cy  n.in  1. 1 -verf  credo , 
quod.C.noua  yeclival.Bar.ac  alij  fupra  i nobis cint- 

* ci.umcn»vc  pauloamcp!uribusc^i)rmauimus,!'c6- 
luunisopiniqcftinojnuariumi  vHllam  veciorc)  dc 

* magi5'c6emc^lijnu  Alex,  in  difpm.  incipicn.Sigif* 
mundus,col.3-verra6obft3(.acpluumialifnupcr4 
nobisrdan.La  rauooc»quia,vt  mododiximus,iftius 
p«fctiptionisimmcmoriafiscicftvi$,vMllisinja- 

4Slibus.circaquosvcrlai,paitiCUlari5priiuicgiifar1iti 
cipelcgitime  cdnccili  yim  obtincati  vt  cft  tcx.in  d.c. 
fupcrquibufda.^.ptcrca.vbigi.mvcib.noncxtcnt.in 
pnnalc  verb.Hgn.dc  ita  voluere  Paul.i  Caft.in  d.l.  fi 
publicanuSfVcr.itdallcgat.ft.iicpublica.Alex.Un^ 
confd.col.i.vol.r.Fcl.m  c.cum  cdtingai.  col.t.vcrf. 
tertius  cafus  eft  dc  forccompel.^c.in  conf.  ?6d.nQ. 
i.dc  lcq.AtH#ui  dccif«54.verf  vndeomncsDoml- 
m.dc  Paiiiin  Conf.  1 1 i.nu,  r?.dc  49.V0I.1  .N  ccnon.vt 
49  eadem  quoq;  pixrcripiioprolcgeexprcQa  thabea-  • 
tur.qucmadmodu  ex  Hoft.tnd-^.prxtcrei.inli.vcrr. 
no.diligcmcrcomprobaaimas , dc  aUcrucrc  Parif  la 
d.couf.jaiu.jo.voJ.i.dcGoxad.tn  conf.8.  nu.  37. 

Adeo  vt  haec  iuris.dc  Docf  .fententia  nedu  obtinet 
5010  goralitec  difpofiris , Icd  dtin  rcfcniatis  ipH  princi» 
pi,quxtalispra;lcripiiocomprchcndit , nccabillis  . 
excluditur, vt  p-iccccx  d.c.  Idpcr  quibQfdam.  li.  1 . vbi 
Abb.uiver.mgi4nycrfndcxtcnt.dcgUac.innuua* 
njo$.m  ver.  Regum  decenfib.idd  Abb.mc6fp4.COl. 
t.vcr.led  his  non  obftantib.par.i.  vbiloquitio  refer* 
uatis£po,dc  ah|sPicU^s.Mani.l4iudcn.intra«^.de 
pnnc.q.  17  i. qui  loquitur  in  Rcgaltb.  dc  in  his  icrini- 
tii$.rndi.tlaljnc61.2og.col.pcn.vcrfumc.col.x.Bar,. 

X.  D ii  d in  1. 


inl.quominus.<^.i.vcrr.i(ChabctIiciic.  dc/)uniinib.  TcrtidpKetcrciiUudwct  tertium  recjulfituihfifflt 
5*  Qumciiaiu  hxc eadem  prxfcripttohiiberurf pro  '57 tamriVtnonproccdat.cumquishabcrcfttitulu fetui 
ventate  indubitabili, teOcgd->n  1.1. orca  med-Vcdlc.  v.  tutis  a qaodanjtcrtipnondomino,qui  putabatur  do 

, ctficonfuaudo.C.  deletuit.&aqua.ilald.  inc.cuna  - ^^IniQusfundi^&confti^uit^cruitutcmin^pfofundo» 
caufani.nn.5.dcprobat.&in  conf.a^v  qucftio  vcrtSs  quem  forte  poUidcbat,licctcflet  alienus', quia  tftenS 

t . •-  f. — . — ^ j . n j — cxigimrjqi  probetur  de  fcicntia?fic  patientia  domini » 

£«!*: contra 


‘V.^oi.i^qncm  tctcrt.Ac  tcqumir  Crau.in  d.rra^.dcan*  .exigitur, 91  probemr  dcfcicntia.fic  patientia  doi 

1/^^'  iiq.tcmp.par.4.  fetlione  incip.abfoImi.sdifFcrentiis.^'-  -iedprzictibimriiuuims  cxcploiumiobilium  o 
1^';,^  nu.p.ycrfi.quirp.Fcl. in  rub.de prxicrjp.col.  ;.vcrC  ; 'igooranteai.pcr  tcx.in  l.vjt.in  fi.  C de  praferi. 


long,^ 


Jallit  t.Cur.iun.in  confdi.nn.j.vcr.  Se talispraifcrip.?*’...  tcmp.&l.G  cgO.S-i.  verf.iraditisi  vd per  patiendanx 

Lotfired.in c6f 4on-4S- & Parif inc6f.a7.n.27.vol.t.  jconrtituds.fiF.de publicia. ita dodi profe^condu- 

~ ‘ 'Vi  ''immoconiia  talfi  prxfcripdoncmttanri  tempo-  „ * ditCyn.poftPcfr.ind.l.2.col.2.q.7*nu.7.Cdcicmit. 

■ . - - - . . ..  . 


fi* non  conceditur  rcrtiiudo in  inicerum  ex  capito-  >'  ifcaaua.cui accedit  Paul.Caft.ind.l.fcruira^il.pcn 


pcn.vcri.noti  couai ctiam.vol.  i.  Barba. in  coni.  41*^'  ^ e&Gogulaccroiimitationcra  a 
col.T3.vcrfitcm ncgamrillud.voI.i.Soc.in conr.54.  niierdici Ibict, quod iniorib.incqrptwalib. noneft 
cbl.i.verf.ncc  etiam  obrtac.&  coi.icq.vcrf.modo ad  darequaG  poffcrtioncin.niG  pet  l'cicnri5,& patientia 

calumQoflmm.vol.t.Bocr.dccif3d<nu.d.&  Padf.in  aducrlarii.quOd  potert  contingere  in  inulds,vr  in  pa 

conf.23-nu.22t.vol.i.^^ddan venunfitjCxamiiiac  fcuistaquxduClib.lurifdiAionib.&iniurcboGandi* 
idem^<>an.ind.4par.(c<ltibcip.  materiaifta.nu.e^,..  ..:idcquibusquatidicoriunturlitesi&paucoscffe»qui 
cum  fcq.vcrffed  dubium  nunc  cft.  * ad  hoc  aducrtanti&  communirer  dicunt,  q»  non  p6r» 

- Quawmnia  tantomagls  locum  habete  debentia  -"‘quia  non  probauitdcrcicntia,&  paiicuria  aduerlarii 

propoOtociuidem  RcucrCdi  Capituli  themate,  qiu  s tu  autem  aducrtc,an  habcanttimlum,nccncjhec  sue 
53  proiUiuspartc  agimrdepr{fcdpdonc,ncdumtccn- ^ concepta  verba  ipfius.Caft.J^nd  1.  z.quatomniaad 
, tum  aonofii m 7 *J» tem pusimmeinorabilc dicunt 
v-  fx.':  ;]^intcrpterAnnir  Do.l.vr  de  * communi  tertator  Curt. 
funun  conCj»  uu.a.  quod  p 
iclligcdum  fitdcdaraMdem  Crau.iad.Vpar.d.fcd.  j' 
incip.ablblutisdiftctcntijs.nu.r.cum plur.  fcq.ver.de* 

: ' primo,  vbi  fub  nn.  8.  concludit  « in  talipn^criprionc 
' cuius  initii  memoria  non  exret  in  contrarium , noa 
requiti  tempus  non  folum  vitra  cetum  annos, immo  1 
ne  annorum^^uidem  centum,  fcd  fatis  clTccam  prb- 
'ibarl  per.ca,qua;  ibi  adducitiverum  etiam  200.  de  fere 


.11 


J 


»1 


-lOi;. 


. quod  portrcmuin quo  padtoin-  ' par,4.pai.pnnmu 

JE«I. 


» de  • /Tcrbu referunt, dt  fequunturCxp.in d.traft.dc  Ceniit- . , 
urt.  ;yrba.prasd.c.vIt.nu.5.vcrf2.faHit.3cBalb.ind.  q.i.i.-  . 

lin-  \ par,4.pai.pTinj3u.i5.vcrf.  a.limira.quoinlococitac 


cuinp.inlo  (enticntcm.ind.c.dcquarta.col.vlt, 
de  prxfcrip.de  Ant.But.in  rep.d.cpctucnit.col.f . cir-r j 
fi.de  ccnf.vbi  inqu»t,quod  fciciuia,&  paricnria  tcqui 
ritur  in  femitutrformanda-,  fed  in  iam  formata  ne*  ^ 
quaqn5.pcrd.}.vlr.€.dcpr!cfcrip.long.tfemp.cofdcn\ 
fcquiiurauihores.Rip,ind.c,cficccl.Sutr.coI.i4.fub  ’v  V.^ 
jui.d4.vcrf.z.dcclara  dccau.poli'.&  propric-dicens  in , 


nu.2i.vcr.vlttafcrib.ffidcacq.pof.8cCtau.ind.  trac. , • 

dcantiq.tcuip.cjt.nu.2i.ver.cafustamEdatuc.Rcb. 
.Vnd.pr?fnu.i4Jldc  fcq^ver.s.nohabctlocu  ,ac 


diEtiara.de  prclcripf. nihil  fuperert,  quod  eidem  Re- 
'u<!l:endoC.ipiraIoidc  Canonicis  opppni  portic;  habi* 
roccifircfpcclu, quaiidqagitur de  ptxiudicio  Sedis 

' 'Apoftolics,  ob  non  parinonEregulz  de  alternatiuis  -r  Cb**2t.in  d.initio.rclc^.iqjar.fub  co.nif.8. vcr.2.tcx.'>i‘ . 
adeo  vt  et  Ucxprcfse  SummiPonr.  dccogaOTenc  om-  Quarto  limitabis, vtnon  procedat,  qn  ageretur  de  |j 

*V^'^nib.confuctudmib.8cpraelcfiptionib;proutn6dcro-  5Sprobandathb<nraribncAl'  ruitutc:  tuiicchimnotc-  ‘ 
gaiunt i nihilimiinus  tanta  crt  c/Hcacix  cad£  imme-  y*  '^quiiitur  probatiofeieotiXide  patientia aduerfarij , vt 
’ -Xnotialisprefi:riptlo,vtn6 immerito Dod.tenuctinr,  colIigiturexcotcx.inligni.ini.Gpartciii.jf.i.lfquE- 


V55.  htbtalidcirog.iinbric  hancpraifcriptionEtnocoini-  •-  admo.feru.aniitfa.vbirdjx)ndjr.i.  C.fcruitiitEamit- : 
^ . L _ 1 . jj.pcr  non  vfumlongltcmpotJS,liectIgnorJUcritc3 

i L..  1 1 O*  - -aI  L «a  I I ^ A • 


^^k^^oeiri,exgl.ind^  fupra.  Se  ex  d.  c.lup 

t^ibufdarn.S.ptxrctca  , cf  aperte  iradidirlo.  Annib. 


_ . 'fibidcbitJrScitadeciditgl.inl.G  Gc.in  vcrb.vnafer 

jn^pct.l.ncmo  potcrt.imi.'594,vfq,ad  nu.<5o5,ff.de  uituscrt  vcr.nccdirtinguo.ff.cod.qucmad.fcm.amit. 

Jcg.  i.vnacmh allegatis ibid. ab cod.  gtidcoieliciturcxl.z.vnacumgl.C.dcpwcfcrip.  I6g. 

. Secundo  loco,  idem  renium  rcquiGtulimitadum  temp.quxprolibcnac5d.gl.dodr.ind.l.fiGc,fequu-  . 
crt,  vr  verum  fircum  quis  Iblu  probaret  dcviulogi,  taseftCaft.ibid.nu.i,8c  Arcr.ind.S.xqu6.col.vU.ou.  ■ 
tCAiporis  dcccin,  uei  viginti  annotum  j (ecus  (i  ,pba*  ‘^  ' ' I6.in  lyrtis adhxfit.Rip.in  d.c.cuni  cccl.Sutr.col.  14* 

' ■ • - • - • fallit  autem  d 


>’,"58tetdc  vfuiongiflimiftemporis  javcl40.3nn.oam;  4'<.uu.d4.'^ 


I de  cau.  polT.  6c  prope,  ac  Re> 


" mne  nonrcquimuoquodptobeturdcfdcotia.dc  pa-,;j  buff.in  difta  prxfar.num.i42.vcrf  fecundo  non  pro».  ^ 

«entia  aduerfani-ficut  enim  operatur  titulus,  vt  poC-  ''Ccdit.lta  etiam  fcnricnccm  referens  Balb.ind,  rradiaJ^,  ’ 

fitquis  prxfqibercfemuutcnr  aducflditoignorStc , 


.TT, 


deprxlcrip.in  3.par.4.par.princip.quxlb.4.ou.2.  pul- 
T%.  _ r_  j n-  -)ir.rcicc\.par.2.fubnu.8, 

hoc  declarat  tcx.  in  cap. 


V 


Caft.ind.l.2.col.r.nu.3*  fiiper  veib.  vlu.s  tibi  interdi- . 59  Quanquam  t circa  hanciimitationcmdrftinguit 
fbisert.C deferuitide  aqua.diccns , quod lcicmia,8c  -Io.Petr.Fcrra.ind.fua ptacf.Papicn.in fot.adio.con- 
patiemia  adueriarijnon  requiritur  in  prxlcriptionc  ry'.  fcf.pro(erui.nu,2p.infin.nam  inquit, aurquispr^fcd'  „ 
fctuirutislongiflimitcmponsjfcdfufticitfolu  vfus»;  j,  bcre  vult  libertatem  contra  rufttcara  fciumuem,  Se 
in  prxlcriptionc  ucro  longi  temporis  vtiq;  crt  ncccf-  ' tunc  fufficit  longa  ncgUgcnria  non  vtcntis,&  vtnos 
fana  lcicnria,&  patientia » & ita  tntclligic illum  tcx-  paulo  antcdiximus:4ut  vult  prxfaibcrc  contravt- 
tum;8cadhoccitatInn.ind.c.bona,iU.  deportuia.^  banamlc[uttutem,&  tunc  bonam  fidem,  dcaduerla-  ^ 

prxla.Paulum  refetum , de  fcquunrurCojpbl.  in  d,  ._i»j  feientiam  cflcncccllariain  poratide  lo.  Pct.Fcrta  ^ ’ 


20.nu.y.ucrf.  quod  limita  principaliter  ac  Bal.ind.C.;  i^/'ex  co,q»  inhoccalu  faduipGusptadcribcntis  Gtne- 

lal^i.fiugularttcrlimita.dc’  .4clfanum.cxd.li.hxcaQrjtira.8d.triapri’dio.iofi.ff,  ' 


^ z. p.ir.4.pax.pnn.q.'i.n.i.ual, 

"r  Rcbuf.  in  d.tracl.df  matcr.pbf  in  pixfat.  n.  i47.  verC  ^ * de  fcru.utba.  prsed.  Sed  an  rccle  Icnlcfit,  ipfcuidcnr. 


V 6.£iUitubi  cuam  au.  feq.  ibiiubliraiut. 


jr 


ego^pite^.  Ab.de  imolpirt^oriu,iupQc9is  ttadita.de 

• s3  ■ . KlOUtC  - vt 


De  f fobationib. 

‘ '^-sc  Cafb.flr  Arct.hiccnumeraro<i  quam  vaius  Fer* 
larii  rccentioris  opinionem  pluris  facio. 

Quinto  limita , vt  rerrium  illud  requiHtum  proce* 
dacinferuirutibus  habentibus  caufam continuam ; 
6ofccusfin  (cruituubushabcniibus  caufam  difconci- 
iiuam;proquibus>quaatum  ad  interdi^um  dc  itinc* 
rca<!iuq,'priuatonon requiritur  faentU  » nccquad 
poHcQio.fcdfufHcirfolus  v/u&iujtta  rcotentiam  fiar. 
snd.l.i.$  hocintcrdi^o.nu. lF.de itincre,a£luquc 
priuato.  quod  bcnceflc  notandum  in  a^upraClico 
aflerit  Ripind.ccjtnEcclcfiaSucnnaiCol.4-  nu.d4> 
InE.cxco.quodinhoc  vtiliusflc  intentare  ifludin* 
tcrdi^umdc  itinere,  a^q;priuaco>quam  remedia 
refhtucoria,  hoc  cfl , intcrdiclum  vnde  vi , Sc  fimilia 
idem  voluit  Rcbuf.in  c5ment.ad.c5flir.teg.  GalUn 
txfat.trac.  dc  mater.pof  nu.  1 4 ;.rclatus  vtu  cu  alijs 
Mcnochdn  commen.de  icrincn.pof.rcmcd.  5.  q.a. 
nii.  ;z.cumpluribusfcquentib. 

Sexto  idemmeteertium  rcquifltum  efl  declarati* 
dum»vt  verum  nr,fiaduetfariuspofndcbatantemam 
61  tunc  requiritur  cius  Icicntia^fccust  fi  pofltfriovaccc 
tefle  Innoc.in  c.bonx.dc  poflulat.  prxlat  >.&  Floria, 
io  d.l.rcruitutcs.42^r4»:/r.{F.dc  fatu  tu.  & in  l.fi  com* 
munem.fF.qucmadmod.rcrui.amirr.  quos  referendo 
fcquitur  Rip.vbi  fupra.i  erf  rerdodcclara.  5c  Rcbuf. 
ind.prarfat.nn.t4o.vcrQimua>quSdo.  vbi  etiam  ou. 
fcq.  id  liibiimitat. 

Deucnio  ad  quartfi  rcquifltum, 9 ab  allegate  pre* 
feriptionem  rei  incorporalis, velurfcmituris>efl  pro* 
4$xbandu,&  ifludefl  vfusipnustfcniimristati  teporis. 

Vnde  dciure  ciuiii  ad  prxfctibcndam  f fcruitutS 
habentS  caufam  continui,  cx  eo  di^a , quod  ad  eius 
vfum  non  requiratur  fadum  hominis  fucccilluu  ,5c 
continuum  : quamuis  requiratur  i principiotvr  m fer 
nitute  aquxdu^uSi  det  ptobarc  de  illius  vfu  per  dcce 
annos  inter  prxtentcs , & viginti  inrer  abfontes,  exS* 
plorctum  immobilium,vtd.l.  fecunda,  vbi  gl.acalii 
f *omncs  id  notanc.C.dc  limi.  & aqua.  & in  d.  1.  fi  quis 
diuturno.fF.  fi  ferui.  vid.  quod  idem  (latucndu  cfl  in 
«4reruitutc  habcnrccauramtquaficotinuam,vc  infer* 
ui  tute  flilicidi), ex  l.foramcn. ff.de  feruir.  vrbprxdio. 
Si  vero  fcruiius  habeat  caufam  dirconiumam.ric  di* 

, quia  ad  CiUs  vium  femper  exigatur  fa^u  horni* 
nis^ccefliuum.vtin  femirute  vix,  5c  i lineris  d et  al* 
4S5  legans  ad  cjDsptxfcriptionis  probationem  t docere 
de  tato  tepore , cuius  initij  memoria  non  exter, iuita 
renrcmiamgl.&  aliorum  rcnbcn.ind.LfeiuictKCS.  ff. 
dcfcruit.Scin d.l  i.S.vUim.ffdcaqua  plu. arcen.pcr 
illos  tex.&  ad  id  plur^  allegat  Alcx.conf.ioa.in  cau* 
ia,&  lite  vertente  inter  dominos  > & pofTclTores.  coi. 
2.nu.4. ver.de  ad  iflam,vol.a.&  ante  eum  fic  teipodie 
Caflr.  in  conf.  135.  vifopuodio  fiiprafcripto.  coi.  z. 
nu.a.vcrfprimo  quia.vol.4.  ita  cradidac  C^pol.in  d. 
c.ao.fubnu.4.verrccrt1um.ac  Bal.in  d.q.i  .nu.x.vcrf. 
dc  hxc  in  furnma.  quoin  locoafTcric  hanc  c0e  com> 
munem  dodlrinam  gl.de  omnium  Do^.  antiquoiu» 
dcrcccntiumidc ibidem nu.  i.  fexcemos allegat con* 
cotdcs.Dc  iurc  aurem  Pontificio, fi  quis  habeat  titu- 
lum rctuitutistealisdircontinu^,vellaiiem  fei  entia» 
fiuccrcduliiate,quxpurgctpodcn'ioncm,fcu  quali , 
dd  tl‘uf!iduQt40.anni:alioqui  requiritur  tps,cuiUsiuitij 
memoria  no  lupcrlinprout  dc  iure  ciuiii/iniei  priua* 
tos  vero  latis  cQcmdccS  anni  concurrente  titulo, vi 
lacddcclarat  Am.a  But.in  d.c.pucnir.col^-de  cSlib. 

In  ptriuiislimitandum  cflquartu  iAud  requifitu.de 
prxfectin)  dum  viti,  loco  dicebamus  fcmitutShabS* 
tem  caufam  djfcomiiraam  non  prxlciibi»nifi  ^bato 
tamotfpore,cuiusinitiimcmona  non  exter,  vtuon 
dyproceda^  quando  t quisallegarct  titulum  ferui  nuis 
dircomiQu;[^  probarer  dc  vlU,vel  qualipoUcirioM 
Icmiiutis  decem  annoru  inter  prxfcmcs , vel  vigind 
inter abfcntesfdCQCe»  depatiemeadua^ho  : tuae 
enim  ex  vfu  tanti  tSpotis  prxlutnuur  titulus  allega* 


Conci.  MCCXX-  m 

nisiqua  muiSfali  ter  non  probetur>&  ifto  cafu  feruito» 
difeonfinua  pnferibitur  fpatio  longi  temporis : hxc 
eft  clcgasdo^rina  gl.in  d.I.rcmimces , in  ver.  certan. 
ante  fincm,vcr.Iicct  autem  dixerim  perd.  1.  vlt.in  fi. 
ff.dcaqiia  plu.arccn.&  d.I.cumdcin  rem  vcrfo.ff.de 
vfur  de ind.l.i.S  vlr.in  vcr.diu.ff.  dc.iqua  plu.arcen. 
quam  fcquunturind.I  fcruimrcs.Barr.nu.4.vcrr.vlr. 
gl.Angclcol.  z.  (ub  nu.  «.in  illis  gl.  verbis  prxfuma  ■ 
rur  feruitusconfliturX.Pau.de  Caflro,  col.pcnnu.  2. 

* vcrf.fccundofallir.vbiafrcrithanc^comnmnitcrtc*  * 
ncrclcgiflas.de  Canoniflas.dccominunieiii  cefla* 
turCcpol.in  d.ira^.deferuic.vrba.  prxdio.  e.  1 9.  fub 
nu.6.vctffecunduscaruscfl  vbi  nu.S.dicitcam  fem* 
perfevidifiein  praxiobferuari.  Eamqtlat^  tueeue 
•b  impugnationibus  nonnullorum  arftiquoru  alitet 

* fcnticnrium , vt  iniudnri  cuilibet  patebi  t,  dr eandem 
communitcrcfTc  receptam  dicitFcl.ind.c.dcquarta 
col.pcn.fub  nu.4t.vcrf.fcd  per  hoc,  dc  pixicrip.  ibiq; 
illam  egregie  confirmar.de  huic  conclufioni  ranqui 

* *communi.  vtipfcaitfc  adhxrcrcpalam  profitetur 
Alcx.in  conf.d^.  circa  primum  dubium, coi.  2.  nu-7* 
vcrf.pr.ftcrca  poteft  Bapiifla.vol.s.atq.hanc  vcrioib 
effe.  dc  pro  hae  leconfuiuifrc dicit  idem  ini.  flcetcis 
annis, in  finc.C  de  paclis , quamuisdc  hac  opinione 
nonnihil  dubitci  in  cof.7>.vi(is,Se  ponderatis  narra- 
tis inthcmacc.col.  4.  nu.40.vcrf  fic  et.  vol.  4.  df  ciin 
pperuo  meti  tenenda  ait  Ccpol.  in  traClatu  caurclaf. 
caute.  io3.incip;cn.  in  prxlcribcda  fcruitutc.in  prin. 
vetf  kd  i.autc!a  cll.  Cui  er  aflcuricmlu  late  ,f  bar  laf 

* inl.quiinaticna.vbi  exteri  co).6.nun).44-vei'f.tcrtio 

* Bar.cuplunb.icq.d:  dc‘‘coia!icrirlubn47.tf.dcacq. 
hxrcd.de  iu  communiter  rcncriaOcniit  etiam  Ang. 
Arrr.md  §.xquc,col.«.lbbna.  I4.vcifcaurclatam5 
fingiilariselUnfl.  tit.  dc  adio.  vbirationeni  quoque 
huius  diilili  rcddit.idcmfenlltCrau.intracl.de  antiq. 
icmp.c.  t.  iricipicn.  abfolutisdiffercntijs.nuin.3  j.m 
quxfl.2.vcrffecundum,quod  conlidero. 

LiinirationcmhSc  primo  imcUigestdu  modo  ille 

68,pbct  fc  fuiifc  vfum  fciuimtctcx  illa  caula  aliegau 
libi  debita, nempe . ibi  iucntp  fundum  vicini  prx* 
textucaulx.quali  libi  Icruitus deberetur, illo Icicnte, 
adeovt  nccclfelit , fiat  illa  probatio  ita  qualifica- 
ca,alioqui  non  concluderet,  arg.  1.  ad  prubarion6.de 

* l.ncq;natalcs.C.dcprobatio  iia  'commuiiicofcniu 
conciu.  unt  RaphacI.Cuinan.indl.qui  in  aliena, in 
prin.col.2.nu.6.vcrl'.idcomrdligo  illam  gi.  acibidb 
R.om-col.}.mfi.Alcx.n.9-infi.laf.n.47.iii  fi^mlchrb 
jd6  Alex. in  J.conf.  1 og.nu.  1 5.  verflecudo  Qa.votl.2. 
dc  in  d.conl.7S.col.  4-nu.  4'  • verf  ftdad  boc  rcfpon^ 
dco,vol.4.  vbi  refert  Sal.  alTcrcntanind.l.cum  dcin 
rem  verlb.quxil.  1 (T.dc  vfur.probatiooem  hmfii  effe 
difficilem  .eide  Saliccio  accedit  Alcx.io  c6f.i  1 3.fu|> 
primo  dubio  cui.  i.nu.  i . vcrl.hoc  probo  vol.  i .idciu 
rnditipfemer  Alcx.iiicdf  vlt.coofidcram.  ou.?.  eo. 
vol.  1. eundem  $aJicet.rcfi:ri«dc  fcquitur  Bcrtrand.in 
conf.2p6.ponimrinfado,col.i.nu.2.&  j.vol.j.dein 
cqnf.zs ? vifo procctlu  caufx ccprx.col .?.nu.  1 5 poft 
vcr.ptxccreifuppofitoeo.vof.  ].  de  miilcishociaem 
cufirmatFel.inccaufam,qux.col.3.1ubnu.7.vcr.fed 
aduCTtc.de  prxfcrip.de  priushisvoluithocBal.inc. 
I. S. fi  quis ptriginu.col.2. fide  feu.fucr.  controu.inr. 
dom.&agna.iBisadhzfitlluin.ind.  conf.i  ipcol.f* 
nu.  1 o.verf  rcTpfidctur,  vol.4.alTcrcS)  id  fuifie  apertif* 
fim^dcciliim  dSal.ia  d.l.lj  cenis  annis»  in  i.qt«ftio. 
C.dc  pad.  hoc  idem  pluribus  comprobat  Ccaucc.  in 
cofxad.iicet  abunde, nu.  i»  verfcequiricur  tamea,c(l 
pluribus  fequemibus.  volu.2.  de  in  d.  tradat,  deanti- 
quit.rcmpor.d.cap.  /.nu. ) 5.  de  5 d.de  Caflao.  in  coiv 
Uieiud.Burgun.mb.i3.S.  S.fubouma.  j.vcrfic.  im* 
morequihtur.  Sicergocautus , quiefl  vlusahquo 
iurc  rcruiiuns  difcontini»  » vr  femper  alleger  ali- 
quem titulum  habilem  ad  conflicuendum  icruita* 
c6  libi  fuille  concelUim , de  probet  fc  vfum  fuiifc  illo 
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jure  fcruimtisrcrdccem  flnnoiir.rcr  prffeatcs.&ui- 
ginu  in(cral>lcnrcs('cicft,&  paciCre  nducif  irio ; lioc. 
enim paitoariiculansoSiincbir.  Siteriam caiitnsin 
hoc,uc  alleuct  le  lituiu  habere  abaducrfariO)  (iucab 
coiquipoltii  fiTuiuirC  imponere  teiidc  fic  ducro  do- 
mino,nec  alleger,  fc  tirtiliirn  habere  ab  aliquo  rcnio 
non  domino,  quia  lioc  ivi  fiifficerct.  Scicniia  enim , 
& paticniia  nondfiihon  faceret  refulrarcprcsupiio-i 
ne  tituli  in  fadVo  alieno,  Ccd  vtiq;  in  fa(!lo  rf'i-rio : ita 

* dofte  ex  plicat  Caftr.in  d.l.  feruitures  col  ult.fub  tiu^ 
a.quemreftrendolequiiiirCocpol.ind.c.  jp.  fubnu. 
S.id€rcnnt;&  confiimai  Balb.in  d.iradk.  de  pra:lcrip. 
in  pnma  par.tcrtia-  parris  prmc.q.io.nu.y. nerf-prete- 
red  pratdicia  coclulio,&  ibidem  latius  inliBir,  nu-ii. 
uerti  fecundo  limita,  diciam  l.cum  cie  in  rem  ucifo. 

Limitationem  hanc  dcclarabis.ut  procedat, dum- 

dp  modo  cauratreruiiutisallegata.ntcertaiintclligibi- 
lis, apta, potens, & coharics;  ex  eo, quod  feribit  Alex. 
incofSa.pcrfpedishis.coi.pcn.nu.a.  uol.a.ubicau- 
iaiquz  requiritur  in  obligatione, debet  ciTehuiufmo- 
dUquod  & placuit  Guid.Pap.indccif.  408.  fcd  luxta, 
qnosad  propoheam  conclunonisnoflra: materiam 
adducit  idem  Crau.in  d.conf  2a6.num.y.  uerf.  rutius 
caula  (cruitutis.  uoi.z. ' 

Secundo  de  Jarabis  eandem  primam  limitatione 
ad  quartum  i cquitimm  • q>  licet  futljciat  allegare  ti> 
nilu  cum  qu  di  poilVllioiic  longi  teporis, ■&  eflet  prx^ 
fumpiioiiuis.&dc  lurc.taincncomraea  admitteret 

70  fprobatioincoimarium  pcrconfcllioncparti.s  ; ad 
quod  ptobandinn  adduco  in  medium  gl.  inligne  rc- 
ucr.i  in  Auth.dea;qualir.  dot  § aliud  in  vcrf.icribat. 
6t  in  aurh.  lediam  nccellc.  in  ver.fuiptcio  vbi  Docl. 
not.C.de dona,  amc  nup.  & in  l.in  cotraclib.in  prin. 
in  vcrf.nullo  modo.C.de  nd  nu.  pec.  & tradidere  iu- 
ris  Pontificii  inter pjetes  in  e.  is , qui  fidem  de  Ipofa. 
& Cr.au. in  iract.de  antiq.temp.par.qiiarra,  de  fecl.in- 
cip.matcnailla,n.i  j.vcr.cx  prxmiiiisabudej&idto 
poffet  fieri  pofirio alleganti  ticulil,  quod  non  habiut 
muium,quod  fi  confiteretur , allegatio  rituii  fibi  116 
prodellet.proptcrca  dicendum  cft,  9 hic  no  Iit  pra.*- 
lumptiu  iuris,5c  de  iurc.fcd  iuris  trii, -idcirco  poflet 
bari  contrarium  per  altas  probationes,  luxra  hot.ia 
c-bona:  memoria:  Maguntinx.de  cicci;.  & in  i.ador. 
e.  de  probatio,  vnde clare  apparct,q<J lex, quxrcqrit 
trhtps,  cuius  initii  nonextet  memoria,  non  erit  im- 
polita verbis, qil  confitetet  adiicrfarius.vel  probarcE 
titulu  non  prxccfTifrc,  vel  qh  aducrlariusignoralfct 
allcgatem  titulum  pofledilic.ProptcrcAder  ede  cau- 
tus aducrfarius,vtqucrat  per  pofiiionesivcl  aliter  ha- 
bere coiifeflionc  ab  altera  p.mc,fcilicct,  quod  nullu 
lituliiin  habeat  ab  ipfb , vel  ab  a lio.,  qui  feruitutenv 

- imponere  potuerit,'  vel  fi  non  potell  habere  cofefiio- 
iiem,qiixrat  prob.irc  contrarium , coardandodidu 
mulum  ad  certum  locum, & tepus,iuxra  ca.qux  no- 
tanturind  l.ador,  & iud.c.bonx,  vbi  babcturqno- 
luodoprobctur  ncgatma;  fi  enim  allegas ritulucofi- 
terttur  le  no  habcrcivcl  er  probaretur,  illa  allegatio 
muli  fibi  noprodcflTct.quxomniapctpetuocflemc- 
tnoiixinandanda  inquitCcpol.ind.c.i<;.nu.  «.in  fi. 
& eundem  fcquutuseilFcl.Ind.c.  de  quarta, coi.  vir. 
lub  nu.4 1 .vcrf.rhdc  tribus  modis:  vbi  et  ipfc  tradit>qt 
diligera  cauearaduocatu.cfacicdopofitioncsaducr 
fario.dcnon  titulo,  quia  forte  non  confucbit  titulu. 

Eandem  tertio  dcclaT.ibis,vt  procedat  in  feruitute 

• pncdiali.quia  illa  ex  patientia,  & vlii  longi  temporis 
bene  prxfutniturconfii  tuta,  fi  titulus  allegetur,  cum 

71  fir  modici  prxiudicij  fccusaurtin  feruitute  pfonaii, 
vtin  vfuftudlu,quiaibi  vcrfatutinagnuptxiudiciu , 
ita  fenfit  Uar.in  dd.fcriiitutc$,nu.  4.  verf.  nou  obflar. 
l.aiindcinrcin  vetlo.fl.delciu.vbidtcit,  qi  inpatie- 
tCfidc  cfl,quod  in  faciente,  fcu  prxfiante  in  his , qux 
non  fvtnt  magni  prxiudiciiihoc  c(\  in  his , in  quib.no 
vctututamiitiodoaiiaij.id£Bai.inl.r.if,vit.coi.vl[i. 


nu.7.vcr.fo!ii.&  tu  habes  gl-not. fF.  de  .iqua  plu.arcf.- 
quem  f cquttur  C5p0l.intraiF.de  fetu  it.  vrba.prxdio. 
nu.6.in  fi  & n.um.7  vcrf.Barr.autcm  d.l.  (cruitutcs,& 
Arct.in  §.cqne.co!->.fub n.  t4.ac  Pau.a Caft.in l.fi  fi- 
Itusfam.fiibnu.).  &4.  vcrf.&  pcriftain  legem. C. de 
pctit.hxr.idqj  fequi  coiter  Dodo.  te  flatur  Balb.ind- 
trad  de  pr.Tf'crip.in  prima  pat.tcrtixpar.prin.  quxft. 
xo.lubnu.7.vcrr.3c  fic  colligitur  limicario.  vbi  inqt» 
quod  quamuis  Barr.  in  d.  I.  cum  de  in  rem  verfacoU 
pcn.in  prin.fubnu.j.vcrf  fcd  mihi  vidctur.fF.de  vfiir. 
dicat  cxprcfsc  contrarium , quod  fciliccrin  prxfcri* 
ptione  fcruirutisrcali.s,vcl  criam  pcifonalis,  vt  vfus» 
frudus  ex  diuturna  patientia  titulus  prxfutnatut ; to. 
inquit, illu  maleloqui , quia  hic  tradatur  de  magno 
7.2  prxiudicio,cu  vfusfrudiislirparsdominij,  vt deter- 
minat Bal.iu  l.vltima.C.nc  de  fla.dcfiiudo. 

Idcmnict  quartu  rcquilitum  fecundo  limitabis>vt 
locum  non  habear  in  probanda  prxfcriptionccdtra. 
7J  tccclcfia.-adprxfcribendacnim  feruitutem  m prx- 
dio  £cclclix,Ck  fic  contra  EcclcfiamjCtiam  fi  habeat 
caufam  conriiiua  fcniper  requiritur  tempus c^uadra- 
ginta  anno.ficutin  pnlcriptioncdominii^fccuduin 
-lnn.&  alios  in  d c.fi  diligcnti.de  prcfcrip.&  fequitur 
Cafl.in  d.l.fduitutcscol.j.  fub  nu.p.vcr.j.requiritur. 
ff.defcrui.Si  veroferuitus  fitdifcotinua,  defideratur 
tps,cuiusinitil  memoria  non  exeat,  prout  in  priaato; 
non  enim  debet  Ecdefia  in  hoc  cfTc  deterioris  con- 
ditionis,quam  pi  iuattis : etenim  quadragenaria  prx- 
fcri peto  fuit  introdudain  fauorem  Eccldixcocafu, 
quo  minori  tcrnporc  prxfcribiturcoira  pnuatum,de 
fic  non  debet  in  cais  odium  retorqueri , vt  declarat 
Abb.inc.dcquarta.c0L4  nu.  tS.  verf.  fecundo  eftin 
dubioidc  exteri  ibidem  confentiunt,  de  prxfcrip. 

Temo  firllit , qn  quis  probaret  verum  ritulu  habi- 
tum a terno  non  dno  fundi, qui  coflitutlVct  fcruituc6 
inter  viuos,  vel  in  vltima  volutate, iuxtafniam  Imp. 
74in  S.vlr.fnrt.tit.dcfcruit.namtcunc  fctuitus  licet  di- 
feontinua  acquiritur, & prxlcr  bitur  longo  tempore, 
c6-:urrcte  mulo , & bona  fidsific  infigniterderenni- 
nat  Paul.a  Caft.  in  fxpc  allegata  I.  fcruirutcs.col.vlr. 
poll  num.2.vcrf.cfl,dc  alius  cal'usfallcnti.e,  permotus 
' Imp.rcfcriptoind.l.vh.C.dc  pjxferip.  loug-temp.& 
I.C.rcfponfb in  d.  1.  II ego.  i.  ff.  de  publicia.quo  in 
" locorclpo;idit  Vlpi. publicianaindari  proferuimte 
conlVimta  a non  domino,  6c.  per  patientiam  tradita ; 
ergo  tunc  prxfcribirur  coi  tcinpo(c,quia  publiciana, 
& preferibendi  conditio  5qua  lanee  p.-'occdunt,i.cu, 
qui  in  prine.  fV.  de  piibli.  idq/clTe  fingularc  dicit  vbi 
'fupraCaftr.diccns,qu6d  id.quqd  habcturin  d.  1.  fer- 
uitutes, debeat  intellUi , qu  ille,  qui  volebat  prxfcri' 
bere  fcmitutcm.non  habeat  verum  titulum  A tertio, 
&cum  PjiilofcnfitCcpol.iad.c.i9.fubnum.9.vcrf..  • 
tertius  cafusjic  Balb.in  d.qiixfl.  i.nu-4  verf.  fecundo 
fallit.alTcrcns.nu.  s.antceosfic  tradidiffulo.Fab.in 
d.§.xquc.col.5.1nlt.dcaclio.hisaddcFdy.ind.c.dc 
quarta, coi.  vit.iub  nu.4  i.vcif  fallit  tcitio. 

Nec  fine  iniltciioin  huius  limitationis  ingrcfTu 
diximus  titulu  vcfu;hu:us.n.ratioc[l,qmcu  allegat 
titulus  ^ non  dno,n6lIjflicit  .ailcg.uc  prelum  ptiuc  in 
cafu  prxeedcnti.cx  eo,  q;  vliisiongi  tpis»  non  poffet 
75opcraritduo  fpcciali.i,istefl  ,q>faoi.itprxfumi  titulu 
ab  extraneo,  6c  quod  vitra  hoc  lutHeiat  tale  tepus  eu 
tali  titulo  allcgato,vbialiasreqm'rctcturtantum  te- 
poris Ipatiu, cuius  in  itij  non  efla  memoria , p no.  in 
' l.i.C.dc  dot.  promif.  no  fic  cotingit  in  titulo  allega- 
to ab  eo, qui  potuit  feruitute  imponere , q a v i'us  I6gi 
tcmporisinducit  hoc  cafu  folii  vnum  fpecialc.fcili- 
cct  probationem  rituii, qua  fada fuflicir,nec  aliud  te 
^requiritur , eu  prxiiimptionciuiis  probatus  fir  ti- 
eo  >qui  dare  porefi.  ira  tradit  P.uii.  Caflr.  in 
. d.l.fcruttutcs.fubd.nu.i  t.  veri  cft alius,  3cprofequi- 
turCcpol.  eodem  a nobis  citato  loco  ,&  FtL-ind.c. 
dc-quarta.fubnu.  41.  vuf.idcoaiucmdcprxlcriptiu. 

Quatio 
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r>e  probationlb'. 

Qu mblimitandum  eft  illud  idem  quartu  requi/i- 
tum,vt  locum  ilbi  non  vendicct  in  iuribus  fpintual  i- 
bu!(:daturcnim  regula  «quod  omnia  iura  fpi ritualia, 
vtiusciigendi,' jrn>iritualiratianncxa  , vtiurpatro* 
narus,c  quanto.dciudi  non  pr^fcnbantur  minori  re* 

76  poris  interualloif  qu5  quadraginta  ann.  Huc  habeat 
caufam  conrinuam,Guc  difcontinuamtpcr  d.cap.  dc 
quarravbi  plen^rcribcn.arg.etiam  eorum  >quar  no* 
tantur  in  c.cbrtiicationib.  dc  iurc  patro,  vt  author  c(l 
Bal.ind.l.i.col.2.nu.d.vcrf.qujerocrgo.C.dcrciuiiu. 
dt  aqua,  quem  refcrcntesTequuii  funr  Ang.  Arer,  in 
dS.xque.eol.y.fub  nu.  i4.verr.  St  prardidla  proccdu  t» 
in  profanis.Inlt.tic.de  adioac  Ba  tb.in  d.q.  1.  fcefida 
par.4.prin.nn.  7.  in  6.de  przlcriptio. 

Qumtb  velim  limites,  vt  nd procedar, vbi  ageret 

77  fde^ligando  aliquem  ad  feruitiQ  perfonaic,vcluti 
ad  ius  va^allagiiivel  rubieftionis.*mnc  enim  rcqrun* 
tur  lo.vcl  <p.anni,  vr  concludit  Barto.poft  antiquos 
Po^.in  Uirib.col.a.nu.}.  verf.  ex  prardidisapparct. 
& ibidS  lo.de  Pla.col.^.  verfitCinccllige , q>  fuflicit. 
C.de  agci.dt  ceof.lib.  i i.arg.l  .cum  fatis.$.  1 . C.  co.de 
agri.fic  cenflib.  t i.idem  Bartol.in  I.folenr./.i  .col.a. 
uu.p.vctf  quid  in eo.ff.de offi.proconfdc  lega ,& in  1. 
c&  de  in  rem  vcrfo.inh.ffde  vfur.idS  determinauere 
BaUnd.l.fi  certiSannis.col.vlt.n.ip  in  h.verfrema* 
net  ergo, & ibidem  lafon.coUvlt.fub  num.  1 5.  in  ver. 
fexto  limita, vbi  etiam  alij.C.  de  pa^is,  &;  id  ab  om* 

* nibus*cdi  eonfeofufuinecomprobarfi  tcHacurFran. 
Balb.in  d-cra^-de  pralcrip.  in  ;.par  prin.  q.  ianu.^4. 
vcrf.dt  primo, quid  n,dc  in  fecunda  par4.par.  prin.q. 
rcxta,fubnu.i.var.addocirca  hocvlrimum. 

78  Cuiuslimjfationistratioe(t*qih  hictra^atorde 
Tubie^ionc  pfon^,dc  dc  mutatione  Oarus,8c  proinde 
dc  graui  ,St  maximo  pratiudicio;noR  igitur  inirG , A 
tantum  tfrporisrpatiom  requiratur  .*  ita  dixere  fupra 
citati  feribentes  didis  in  locis;  no  chim  ita  facile  tra* 
huntur  homincs,ficut  res,  vr  dicebat  la  i Plar.in  d.l. 
litibus-d  colu. ) .&  eod.vcr.itcm  inrellige.  & ira  con- 
cludendumcftin  hoefemper  requiri  tempoHsintcr* 
cfallum  ;o.vc)  40.ann.aduer.lac.de  S.Gcorg.in  trac. 
dc  homag.col.5.verf.&conrulcndotencremcontra 
opinionem  fiar.  vbi  mordicus  renetinhoc  faris  efle 
fpatium  decem  ann.  & ita  communiter  contra  eun- 
dem concludi  aflcruic  ipfemer  Balb.iifdem  nuper 
addudis  locis, & quod  pr^idum  temporis  fpacmm 

^pdcccra  ann.non  fuBiciar  ad  probarioncmthomagii, 
fedrequirantur  triginta, vcl  quadraginta  apcntflim^ 
protulit  Spec.in  tit.de  feud.  $.  quoniam  fuper  homa- 
ciis.col.j.num.io.vaf  quxrirur,& ver.  fi  autem.Scd 
nae  dc  re  plurib.agemus,in  Aa  in  ver.  vafTallagiut  vbi 
attingemus  czad^Homagi|probationes. 

Sexto  limitabis,  vr  locum  non  habeat,  quado  per 
partSaducrfamfuifreipr^ata  per  plurcsceflcstdo- 

8oneosjpnustpTxfcriptionisimemiptio:aam>crtam  A 
altera  pars  probaOet  didum  tcm^s:tamenndobti- 
neret, vt  in  Kruitutc  adaquSdi  confuiuii  Paul.  Caflr. 
in  conf  2^5.vifo  pundofupraraipcoxol.a.fubnu4. 
verf.  tertio  jx>hto  vol.i. 

8 1 PoAremo  limiubis,  vr  in  praedip  c5i  f alter  ex  fo- 
dis, 6t  Hprobaucrit  fc  vfum  AiifTc  feruitute  per  totu 
iegiiirnu  tempus  ad  przfcriptionem  neceffariu  ,ncc 
^bauait  fc  hoc  fccifie  madato,&  uolumatc  alterius 
iodjiiuhUominusfitcaufacafurus.’non  enim  potcA 
Quisacqoiretcfcruittitcmtcicdjsioterl%  , dcaltum 
iodo  iofdo,  nec  inulro  minus  rei  omninoalicnx,vt 
l.fi  vnu$.ff  dc  fcrui.ruAi.prxdio.l.vIt.ff.  commu.pr^* 
dio.  1.  pro  purte.  fFde  (cruit.&  1.  fi  fub  vna.S.vlr.fr.dc 
verb.obl.dc  ita  in  propofiro  noOro  rnlum  eA  i Ca Ar. 
in  d.confi/5,col.i.mbnu.4.vafquarto,quiavoI.2. 

infuper  quinto  locoi$K)Oi  prxfaiptione  icruitutis 
(loquor  nucdeneutiua.veluti  altius  non  tolKdi ) 
fc  tueri  vulrtdcbctdocerede  ,phibitionc,hoccAdc- 

ti  bcr  probate  t fc  aducifario  ptohibuiiTc,ae  aiuuv  rol- 
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lerer.dc  tuncincepiflepnefcribcre:ita  tradit  glof  in  1/ 
qui  luminibus.in  verb.formam  ac  Aatum,ubi  Bar.ac 
cxteri.ff.de  ferui.urba.prardio.  dc  in  l.i.Cdefcruit.  5c 
aqua.de  gl.a.inc.Abbarc.deuerb.ngn.idq;copior>us 
corroboraiidc  explicat  Ripa  in  d.  c.cum  eccleiia  Su- 
trina.nu.so.ucr.circa  primum  dicatis  Hc,  cum  (cq.de 
cauf.pof.dt  propr.dr  fcquiturPora  ind.trad.dcfpoU 
lib.a.c.id.nu.t7i.uer.ncq;inomnibus iurib.Vndcin  i 
iAis  fcruitutibus.qu^confiAunrin  prohibendaut  cA 
feruitus  altius  non  tollendi,  no  acquiritur  quali  pof- 

S3  fclIloiniA  pert prohibitionem  cx  parte prxtcndentis 
feruitutem,dt  patientiam  aduerfarii  * fcd  in  his  • qux 
Aunt  in  faciendo,  ut  aquxdudus,dc  limilium,n6rc- 
quihturprohibirio,fcdufu5,dcpaticntia  aducrfaiij, 
quiainhisconliAitquaApoflcOio. 

Hoc  declarabis, ut  in  hisncgariuisleruittiribusfuf- 

84  Aciat  probare  f unum  tantum  aflum  prohibitionis 
ad  hocaitquxraturilla  quafi  poAclTio,  ne  aliius  tol- 
las,uel  per  fundum  cas:ita  innuit  gl.  in  d.  1. 1 . in  prin. 
dc  gl.^in  d.c.abbate.  dt  comprobauit  Coepol.  in  d.c. 
ao.poA  nu.7.ucrf.quintum.quodrcquirirur.‘Ciurdcni 
uidcturelTe  fcntenrixRipa  in  d.c.  cum  EccIclia  S\i- 
rrina.d.nu.<o.de  Ponta.in  d.  nu.  1 71.  uerfin  quotum 
iuriu.Pcrquotautadusacquiratur  qualipoAelAo  in 
a fArmaciuis  feruimtibus , diximus  fupra  in  huius  cd- 
cluAonis  principio. 

PoArcmucA.quod  dcliderarurinacquircda  qtiaA 
polTcAionc  iurium  incorporalium, quod  is,  qui  fcca 

8 5 prefeh pAfle dicit, probetie dominumt  fundi, coi  ali- 
cuiusiuris  feruitus  cA  acquirenda, completa  prxfcri- 
ptionc,alioqui  AcflctAmplcx  poAcflbr  , licut  non 
polTci,dc  Aindum  acqnircre  perpadum  * ut  explicat 
CxpoI.c.i5.eo.trafl.delerui.urh.prxdio.ita  perpne- 
faiptioocm : ficutncc  polTct  feruirurem  imponere » 
etiam  fi  partem  dominii  in  fundo  haberet;  uti.  pro 
parte,  ff  de  feruitu.  licctaliquddo  pluspoAit  pr^lcri- 
ptio,qua  pa£fum,ut  obfcruauir gl.in  I.  .tf.faini.crciC 
dc  inl.fed  Aincetme.A.de  Icru.urba.  pixdi.ira  Cepo* 
in  d.c.ao.nu.7.in  A.ucrf  fcptiinum,d:  ulunium. 

CO^NCLVSJO  AiCCXXl. 

ARGVMENTVM. 

Articuli  fuper  prs feriptione  quomodo  c6- 
cipi  debeant  , & quomodo  fuper  eadem 
teftes  debeant  deponere . 

tVM/HARIVM. 

1 xArtseuli  qitomodo  Jint  coneipkndi  fuptr  pr^firiptianu 

2 Diih<ipfrperj^ionemfCr  tontinuatiorum  jij^nifieAt. 

) Ttjiu  atponmt , T itium pofftdijft  a dectm  annu  citrae  ^ 
00it  probat  quoad  pruferipnowm^ . 

4 Tijtit  depontns , Titium  pojfedtjli  deam  annis, eitr.x^ 

probat  (onlinuatam  eius  pofejjiomm^ . 

5 Appellatio  non  inttUi^itnr  fa£lain  tempore , ^ia  odHi 

Jieatur/ritiumappfUaJe  d deetm  diebus  citrae . 

6 Ttjis  fuper pruferiptione  , ditent  Tittumpqfed^  itu* 

ifiitdetem  am%is proximis  ^non probat. 

7 Prfferiptionis  tempus  artieulari,^ probari  debtt  Kmpk’> 

tum  ante  litem  eonteJiatanu>. 

8 Tejiis  fuper prajiriptione  , debet  deponere  de  temporu* 

com^Q.  > 

9 TeJiisdepomnt,TttiumpopdiJedteem annis, ^vUfajdS 

probat  tempus  completum  tempore  mota  litit. 

1 0 TeRis  deponens  per  verba, pUti^quid^ij  quadoprobet, 

1 1 DiRio,tr plus. operatur  multum  sn  ttjle,  quando  mome* 

tum  temporis  faceret  praualere  probationenuj , • 

12  Articuli, veleapitula  inepta,  mbsl  nocent,  modo  Juper  eU 
, tepes  legitime  deponant. 

IvJipbiMafear4i,vol.u  Ddd  $ x^TtJln 
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Tejiit  iictnUt , Titium  poffidiffi  tirca  dtcem  annos  pro- 
ximi prateritos,  non  probant  prafcrtpttonem^ . 

14  T ejtts  depomntcs  de  maiori  tempore,  qssam  requiratur  ad 
prafcribendumretiam  fideponantper  diilionetn  (irta, 
probant.  ' 

ii  T ejles  deponentes  depojfefjione  decem  annorum, nec  appa- 
ret de  qtiibus  asinis  loquantur,  non  probant. 

1 6 Tejles pngulartt  non probastt,vbi  agitur  de  certo, limi- 
tato tempore,vt  in praferiptione , & ideo  fuptr  ea  depo- 
nentes debent  de  eerto  tempore,  concordare.  Corftr.  rm. 
1 Conciliatio , vt  nu.  ip. 

X 8 7“ pet  in  dubio  prafumunlur  contejlet. 

* ao  Tempus  aUeg.sns  illud  debet  probare^ , 

3. 1 Prafcriptionem  alkgans,non  babet  articulare, approbare 
Je  pojfedtjfe  per  decem  annos  contsnuos,  quis pr a fumi- 
tur  continuati, (T  <juart^ . 

ZZ^Prafersptiomm  allegans  debet femper probare  tempus, 
quod  fst  exclujiuum  omnis  interruptionis  naturalis, ix 
eiuilis. 

2J  Ttfles  deposientes  fuper praJcriptione,mnbabertt  conclu- 
dere continuam,  tymiquam  intet  mijfam  pojftj/ionem , 
ftd  (ujfieit,  quodviderint  fuis tcsnport loto  ailus 
pojjij/brm  Jieri. 

3^  f rudius  qui  tempore  fuo percepit  ,ptrinde  ejl , at  fi  toto 
anno  perccpijjet. 

Xi  Teflisdiecnt  / ittum  poffidifie  ^o.  annos contisuios, non 
dicitus  falfum  deponet  e,  etiam  fi  Titius  aliquddo  fue- 
rit ahfens. 

xbTeJles  pojfunt  continuam  habitationem  probare, Hctt  no- 
£lu  non  viderint  habitari. 

27  Habitafie  continue hi  eiuitatt  is  etiam  dicitur  , quiali- 

qaando  abfuit  animo  tamen  rtuertendi. 

28  T ejits  deponentes  Tiliu  10. annis pojfedifie  ,fi ex  aduerjo 

probetur, eum  decem  annis  ahfuijti  ,falfie'ouintuniur. 

3p  Tefles  dicentes  Titium  prffcrtpjifie , quia  viderunt, non— > 
probant,nifidicant  JividtJ/epoJ/idereper  Urupusaleg- 
gt  requifisum—t. 

30  Capttuia,iy pofitiones, quomodo  fuper prpferipttont  con- 
cipienda fint  , ty  quomodo  juper  eis  tejles  deponere  de- 
beant. 


fr  1 1 m <;  i i S pc««ncntad  pr<*a' 
li- lilii  vi  rcqfitoru  pifffcrt- 

pr-onis.  ta  carum  rer!im>quaecoiporc  cbnftant,q  ca- 
tuo) , qua- corpore  luiitcxpcrrcSiBart.mcthodQ  tradi- 
ta ini. (.cliiis.ft.de  v^'ucap.^cqul^s, aggredior  in  pra:sC- 
tia  m.itcriii depolitionis  iciiiu  ,cir«  plcripfionc.in 
qiu  videndu  nubis  crirqiiid,&  qiiodcponcrcdebcac 
in  rcclc  pruband.i  pra-f^ipii  ne  >6c  quae corundSdt- 
£la  pi2elcnptionccondud.int,  & qus  tiequaqu5:de- 
rnumquopado  articuli  debcSrponcipi»  deformari. 
Pninu  isif , vtarticulusi&ppnsdidum  tcftisbcnc 
2 conclavTiint,licfcftamculandu,niinirum»quod talis 
poiTcdjt  a decem  anniscitra  > dc  pcripfum  tps,vclqd 
poflodirpet  tempus  lo.anno.proximc  praeicriiottun: 
X illa  t enim  didioipcr,  pcrfcdioncm.dccontinuatio- 
ac  totius  tpis lignificat.vt  paterex  l.C  verbis, in  l.yr- 
bana.^.pcrnofl^e.fF.devcrb.lig.vtnotat , dt  Bart.in. 
l.quinqmginta.nu.  1 . tF.  dc  cxcuf,  tur.  ac  in  1.  iiIud.flF. 
dc  oft.prclid.3c  Abb.in  c.fi  coftitcrit.nu.  i j.dc  accuf. 
ILcitaqitcftis  deponenseu  lir probata pofleiriolon- 
gi  tp;s,  dicendum  dt  cft  pcrconfequcns  praeferiptio- 
jKDi  iplain  efle  concluderer prob.ua.haec cft elegSs, 
dc  inlignis  dodrina  Bar.in  d.l.Celliis.col.  vlt.nu.a5. 
vcil.vtcrgo.ft.dcvfucap.de  in  l.li  poftacccptu.nu.t. 
fl.dcrci  vcnd.de  quo  adprobandu  cominune  vium 
loquendi  ide  dixit  Bar.in  i.Labeo-Col.  pcn.fub  nu.6. 
ycr.ad  dcclarandu.lF.de  fuppcl.lcg.Bar.  fcquunt  Bal. 
in  l.indicia.nu.6.in  fi.C.derci  vcd.Bur.inc.licctcau- 
l'am  lub  nu.50.  poft  ver.  Iccundo  per  hanciiteram.de 
prwb.Ang. Ara.in  prin.tir.lnft.de  vfucap.  coi.  4-fub 
ou.5.vcr.qrocrgo,lo.Ferra.  in  Praxi Papie. informa 
telpun.reiconucn.in  vcrpfcripuonis.nu.aa.vuf.vc- 


runtamd.Cainpcg.in  frad.de teftib.rcg.  Jid.iitprin, 
dc  veri 5.Claud.dc.Scilcl.ind.l.Ccifus.col.pc.  nu-45. 
verl.lubijcit  ramc.ac ibid-Balb.nu.iqs.aliis  i i.vcrC 
vtigirurarticulus.df  n^.I4S.vcr.fcc^ndoprincipaIi- 

* rcr.alTcnt  hanc  eadem  dodrinam  efle  * communiter 
approbatam  peromnes  fcribcntcs.in  d.  I.Cclfus , {Sc 
Dod.cam  vbiq;  fcqui.  quibus  in  locis  alios  idefen- 
tientes  adducunt. 

$ Hinc  fltivt  li  in  atticulodicatiir.quod  talisf  pollie- 
dit  adeaem  anniscitra,  dc  teftis  deponat  contenta  in 
articulo  cQie  vera,  vcl  per  alia  verba , non  (it  probata  • 
poQctno  longi  temporis, nec  pcrconfequcns  preferi' 
ptiotoam  cum  hxccicpolitio  poftit  vcrificati  invna 
die  tantum, dc  proinde  non  rcicuet.cum  non  conclu 
. dat.c.in  przfcntia,vbi  ferib.  dc  probatio,  ptxfcriptio- 
nem  non  probabit, vt  vidcrcelt cx  tcx.in  1. 1 . §•  quod 
autcm.ft'ticaqua  quot.de  zfti.  idc«i  cumcodem  fen- 
Iit Bald. in d.l. indicia  in  fi.  dcinl.  talfus.  coi.f.nu.S. 
ver.de  no.  dc  ifta  didione  citra ; C.  de  fur.  dc  Icr.corr. 
ac  Fcl.  in  c.  licet  caufam.  coi.  5.  poft  nu.S.vcrf.tcrtia 
caufa  vidtona: , vbi  czteri  dc  prob.  huic  etiam  fente- 
tizadhzrcr.Alcx.in  conf  1 10.  viflsacutinfimisdubi- 
tationib.col.vit.portnu.y.vcrf.ncc  obftat, quod  dicit 
citra,  vol.i.dc  in  conf45.  vilis  arrcftationib.  col.z.nu. 
7.  verfirem  dc  tem  porc.de  in  conf.  log.in  caula,  dc  li- 
te vertente  intcrdominos,dc  poflclTorcs  Molcndioo- 
rum.col.^.nu.p.verf.  fecundus  teftis,  dc  in  conf.  r 18. 
in  caufa , dc  lite  verrente  inter  Antonium  agcntcna. 
col.4.fub  nu.i  7.vcrf.dc  limilitcr  dicunt  Dotftor.  vol. 
a.dc  in  conf.pd.conlidcratis  h is,  qua;  in  procclTa.  coi. 
vlt.n.S.vol.5.quib  adhzrctBcrtm  conf.p.caufalpro- 
ptcr,quam  nu.5.vol.2.Soc.fcn.  in  conf  S9-  vilisadis. 
lub  nuin.io.vol.4. 

Iftud  i imita  bis,vt  locu  fibi  no  vcndiccr,  li  teftis  di 

4 ecrct,q>Titius1polfcdit<ldcccannis,Sc  cirramacum 
tunc  oriatur  cx  hinui  dopoltiionccondudds^bario 
continux  poircllionisub  illa  copula, dc  concludctcr, 
dc  picriptiodicciur  ^bata  iia  limitat  Bart.in  d.l.Ccl> 
li1s.nu.24.vcr.lcd  li  diccret.quotu  vcrboruhiccftfca 
fus.q>  initiu  poflclliomshiit  lain  liint  decSanni,dC<p 
poftea  hucufq:  poflcdir.vtpbaturinc.vcniens.dcp- 
fcri.de  in  d.c.Iicct  cam  cir.mcd.  dc  prob.  vbi  Hoft.  dc 
la  And.fic  fcnlit  Inn.in  c.iatcrdiledlo.s  d primo , fu- 
p vcr.a  5 o.anaic  ild.inftr.cui  accedit  Bal.in  fua  Mar- 
gar-in  ycr.clauf  uer.pen.  incip.clauf.  ifta  i tali  tpc  ci> 

. tra, Sc  in  ucr.teftisucranc.teftis dixit,  uidi  tale  pofC- 
derc,dc  in  d.l.indiciain  li.de  ia  d.l.fatlus.nn.3.  ad  id2 
rndcrcCaftinc^fz^.vilbpudofupralcripto.col.z. 
n.?.vcr.2.qnia  uol.2.dc  Alc.ind.c61’45.nu.  7.  de  in  d. 
c6f.  1 1 S.nu.  17.Lanfr.de  Oria.in  c.qm  cotra , in  uctb. 
tcftiudeporitio.n.il7.,ucr.  luper  ifta  continuatione. 
Arct.ihd.prln.Inft.de  vi'ucap.n.5.dcAbb.ind.c.licct 
caufa  m.coL?j)u.  1 i.uer.not.i  I .ac  ibi  Fcl.fub  d.nu.8, 
de  antchocibi.But.n.47.vcrf.not.praftica.  dc  fub  nu. 
50-vctf.2.pcrhanclit.5oc.ind.coiif.59.nu.j.voi'.4.dc 
ibid.nu.4-habctur,qd  fi  teftis  dcpoaatpcrdidiond, 
iS , dc  Capcg.ind.tr3<ft.dc  tcfti.rcg.  jzd.verf.  ?.  hinc  4 
X>o.Ror.dccifum  fuit  in  dec.pp.alias  3 16.  It  poftedTot 

5 bcneticij.de appei.innou.tp  li  madis  dicat. f Titius 
appellauie  a grauaminc  libi  illato  4 dccddicb-citra 
no  intcliigarur  intra  dcc!die$appellalll:,lcd  poft : dc 
ficnu!litcnlccuslidicercc,4  dcccdicb.de  citra,  quia 
per  copuia,5carguiturcontinuatiotp»s,3t  dierum, vt 
dc  refcrr,d(  profequitur  Fel.  in  d.c. quoad  cOfuitatio* 
ncm.col.aotcp.liib  nu.25.vcrf.tcniaconcl.dcfcDt.de 
rciud.de  Philip.Fran.in  c.conccrtarioni.  coi.  vlt.  fub 
nu.  7.  verf  qd  a u t,li  a ppcl  1 a ns.de  appel.  i d 6 . de  qua  rc 
vide  B.ui.inrcp.in  vetf  appellans,  idem  Icalcrcquo* 
ad  hac  Bar.limitationd.Claa.de i^ifcl.ind.l.CcIlus. 
nu.4t  .dc  Ba  ib.nu.  1 47.  vbi  ait  id  liogularitcr  cfte  not4 
dhm:  quia  quotidianum  cft  inadu  pradico. 

Inlupcrteftisnon  concluderctincc  probaret  pferi- 

6 ptionc, li  diccrett TinupoftcdiiTeiaUlisdece anni$ 

ptoxi- 
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• pwxiirnii : n5  ifta  ^pofirio  vctificaf  £tfi  vna  dlcdlAi 
tpi<i  pofTedcfitiVt  dcterminatBar.in  d.l.  Ccifus.n.  1 5. 
vtrf.Hie  fidicerrt.pcrtcxt.ind.l.i.  if.  quod  autc.  ff.dc 
aqua  quot-&  acfti.idfi  dixit  Bax-  & in  1.  mota:  litis.  C. 
dcrci  vcnd.cui  arccdit  Butr.in  d.  c.  licet  cam  lub  nu. 
50.  poft  vcrf.  fecundo  per  hanc  litcram  de  probatio. 

Secundo  loco,vt  fufficienS)  & concludas  liat  prae- 
feriptionis  ^batio,ncccflfceft,9  rcus»qui  inducit  pr?- 
fcriptioncmifotmct  articulu  > & probctiq»  ifte  pone- 
dit p IO  ann.  proximi  lapfosfinitosin  tali  mclcivel 
dic  ,'adc6vt  includatur  tpsdccurfum  ante  litis  con- 
tcnatic)pcm,ucl  ante  lirem  motam.-nam  fi  aliter  foc 
marctur articulus, (i teibspon litem  contcftata fim- 
plicitcrdcponCTcr.qj  talis  pofledit  per  10.  ann.proxi- 
melapfos  , inielligcrctur^  dic  redditi  tcftimonij.ct 
fic includeret  tps,  quod  duxit pod  litem  conte Anta» 
ncceffet  fufficienrer  probata  prxfcriptio longi  tcin- 
poris:quia diceretur  intcrtupt.i  per  luis  conteAatio- 
7 nem.df  t ergo  articulariiCt  probarittempore  comple- 
to ante  litem  contcAatam:  fic  concludit  Bart.  in  d.l. 
Ccirus.uu.27.uerr.itcmaducrtatrcus,ctind.l.(i  poA 
acceptum.nu.4.pcr illum  tcxt.A.dc rei  ucnd.ettcx.in 
l.motc.C.eo.dc  rei  uendic.et  in  1.  nec  bona  per  illum 
tex.Ode  przfcrip.long.tcmp.  idem  Ar.iiat  Bald.  in  I. 
fupet  longi.nu.ijuct  ibidem  Ang.Oco.  de  przfcrip. 
long.rcmp  acind.(.ult.nu.;4.in  ij.oppo.C.dcedic. 
S diui  Adria.rollcn.inquienSjtcAcst  deponerues  fiiper 
pr^fcriptionc  debere  aAererc  tempus  efle  completu» 
adquodeAtcx.inl.ufucapionib.ubi  gi.c6cor.addu- 
cit.tf.deofucap.tcx.in§.(iquisper3oaibi  prxpoA.in 
tit.n  de  feu.conrcn.  et  cum  fiar.  pertran  At  Alex.in  d. 
conf.ioS.col.^in  prin.fubnu.  s.ucrf.iAis  Acprxfup- 
. poAtis.uol.x.et  Lanfr.dc  Oria. in  d.  c.  quoniam  con- 
tra in  eo.uerb.tcAium  dcpoAtioncs.fub  nu.i  37.ucrf. 
A autem  tcAcs  dicanr.de  probatio. 

Superiora  intclligas,  ut  iAiiis  teporis  probariome* 
pe  morx  litis  adeo  neccifaria  fit,  vi  AtcAisdicarTi- 
p tiu  poAcdiAcp  dece  annos, & vitra, hxcadie£botni- 
hil  operetur  in  reAe.cum  At  incerta , & ideo  non  in- 
cludar tps  motx  litisrAc  Aatuit  Ear.in  d.  1.  Cclfus.nu. 
2S.vcr.  diccb.attamSGof.  cxplofa  opinione  Gof.  6c 
HoA.cdtra  (cnrientiu,&  vt  ita  fcntiat.Bar.pmouctuc 
cx  l.cu  furti. vbiid€Bar.nu. 5. id  tenet. A.dc  inlit.iura. 
&.  ibide  Alcx.nu.4.plurcs  adducit  concordcs,&  ean- 
dem Bart.opinioncm  verare  dicit  idem  A Icx.  in  1.& 
ii  poA  trcs.coi.i.na.6.  inAn.ff  fi  quis  caurio.& hanc 
fiiiflc  Ihlani  Gul-dc  Cun.ct  lac.de  Arct.quam , & ip- 
fe  fcquititcAatur  Bal.in  l.ab  hoAib.§.  fed  qt  limplici- 
tcr.col.x.n.j.verfin  ead.gl.ibi,&  plus.ff.cx  quib.cau. 

* maio.  ipfamq,'  veriA'ima>  & * cocm appellat  Abb.  in' 
c litcrstuac.coI.vlr.  nu.  14.  vafvltimorcias,ubictia 
fial.pcr  illum  tex.de  dilatio,  etidem  Bald.  in  c.  cum 

^ , caula>qusintcrxcononmmp  illum  tcx.dctcAib.et 
atte  Aatio.  de  qua  fnia  plurima  fetibit  idc  Bal.  in  d.  1. 
& A poA  trcs.col.^.fub  nu.  p.  vcrffcd  tunc  inciderer 
quxritur.etin  repet.ciufdcmlcgis.col.  S.nu.  i6.ucrf. 

, quinto qusritur.A.fi  quis cautio.candem*c5munitcc 

ab  omnibus  cAc  receptam  a Acrit  laf.  in  d.  1.  ct  A poA 
trcs.col.a.nu.7.verfquid  autcm.ubi  pluribus  ea  exa- 
minat,ct  in  d.l.cum  furti.col.  z.  nu.  10.  vcrf.  fecundo 

* iuduett  Bar.vbi  dc*c6i  aiam  dicit , c3dcm 'commu- 
neappcliat  Balb.in  d.l.Ceilus.nu.  1 5 i.in  A.cr  Claud. 
dcScifcl.ibidcmnu.45.aducrfusquofdam)qui  alitet 
fenferede  quibus  per  cofdcm  in  d.l.  CclAis. 

Id  fublimi  tabis, vt  no  ,pccdat,  qn  ageret  dc.,pban- 
do  aliquid  ccrcuict  limita  tum,ut  in  prclcriptioncdi- 
ximus:t6c.n.didio,ct  plus,  ,plara  ^ tcilc, nihil  opera- 
to rctur;A;cus,  cu  facis  cAct  piobarc  aiiquidtinccrtum» 
et  indeterminatu;  cxcpli  gratia,vt  in  inrcrdido  reti- 
nends ; n am  vbiteAcscCiaitab  vftjq;  parte  parcs,cr 
vtcrq,-  probaActsqualitcrdcpoffeAione  paristpis,A 
tcAcs  vniuspattis  deponant  cO  dicione,  ct  pUis  ,ucl 
vitra  dnt  melius  ,pbarc,ct  Acillcilcbct  obuncte  lan- 
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quam  probJsdc  longiori , & antiquiori  poAoifione,’. 
vtc.  licet clm.cu  ibi  no.de  prob.Sc  plene  not  Bar.m 
l.Aduo.inprin.coI.vIt.A.  vri  polfi.ficinAgnitcrdcci-' 
dit  Bal.in  d.l.ab  hoAib.S.  fed  quod  Amplicitcr.col.a. 
fupcrgl.vcr.&  plusibi,  fed  in  vno  catii.  poAn.im.  %. 
r I quo  in  loco  rr.idit , t quod  liccr  regulariter  i Ai  adic- 
rtio  plus, vel  vitrainihil  operetur  in  rcAc ; tn  vno  ca- 
fu  opcr.ntur,  A quando  raomentu  tpis  faccret  pnruz-- 
Jere  probatione  »vtinqiisAioncdcpuntio,vt  iplitis 
verbis  vtarin  I.  Arcthufa.A.dc  Aa.homi.cr  m iuterdi- 
flo  vti  polfidctis,  vtprsualcatantiquior  poflcflbr.d. 

c. licct  cam.  quxsut  verba  Bal.  codS  loco  que  rcfctc,. 

& fcquitur  Arct.in  d.c.cu  c5,  qus  inrcr  xtonomuim 
col.i.dcrcAib.hoc idc  (upra  tradidimus , tn  ver.  pol- 
fcAio.in  conci,  incip.in  intcrdiiAorctineds.  vcrf  ter- 
tio ampliabis  concluAonC.hocvol.  2.  Huiusctiimi-  , 
tationis  cxSpifi  a Acrri  potcA  in  cafud.z.  C.dc  relcin. 
ucnd.hoc  c A,  qn  quis  vellet  refeindere  vendi  (loiicm 
tanquamisfus  vitra  dimidiam iuAi  pretii  ‘ na  A res 
conAabat mille, & vltra.vcl plus  tpcvcditionis, erit 
probatus  cxccfius  vitra  dimidiam  adeo,  vi  erit  locus 
remedio  d.l.  2.vt  fcnrit  Sal.in  d.l.z.col.  pcn.ctii  acce- 
dit Alex.in  d.  1.  & A poA  tres.  nu.  7.  Ucet  contrarium . 
vidcatcoliiluiffcin  c6l‘.  109.  yilbproccflb^ntcr  An- 
toniu  quon.Iacobi.col.3.nu.4.in  z.prin.  vol.  2.  icd  A 
dilig^crciusdidacoAdcrcni  , non  erit  Abi  contra- 
riu.s  , prbut  additioriu.auihor  optime  animadnettic 
iri  d.c^'.top.rupcr  ver.plusin  litcra.fi.  cu  Sa  liceto  ec 
conucnitFel.ru  c.paAoralis.coi.3.  (ubnu.j.vcrfi.fcd  ' 
aducrtc,dc  fcfcrip.Ac  iri  hisomnib.  dctcnmnauit  & 
iafind.l.&  ApoAtrcs.col  j.nu.i  i.vbi  nu.  14.  vcrl-cx 
prxdiclis,air  ira  poAc limitari  Bar.St  cstcroru  dida* 
q>ad  didam  didionc,&  plus.vcl  vitra, in  d.l  Cclfus, 

& hanc  videri  Abi*  communcopinionJrcAai  Ba!b. 
in  d.l.Cclfus.fub  nu.i  52.vcrf  & opinio  aal.vbi  mul- 
ta alia  de  hac  didione  tradit , & vna  cum  co  v idebis 
laf.  permulta  Icribcntcm  de  hac  eadem  materiam 

d. l.&  fi  poAtrcs.d  nu.  7.  vlq;  ad  nu.  i8.  & ibide  exte- 
ros Dod.  A',  fi  quiscautionibus.  hoc  etiam  vitimum 
iAiuslimitationiscxemplum  nos  fcquuti  fumusin- 
fta  in  vcrl.Valor.concl.  incip.  pluriina.vcrf.dcclara- 
turhsc  praxis.cum  fcq.hoc  vol.  i. 

Sccudolocointclliges.vr  procedat  in  didis  teAiu, 

12  fed  A capitula  f partis  cfleiu  concepta  modo, quo  fu- 
praA  tcAcs  concludenter  deponerent  dc  rpc»futficc- 
rcr,&  poActpars  articulas  ita  interpretari  iilfi  didu , 

& articuluipcrl.Aqsintencioncainbigua.  ff.dciudi. 

& ita  in pr^ofitonoArordpondit  Alex.in  cof.i  J3- 
vifuproccAucaufsjntcrMarchum  Gualchinu.col. 

3. in  fi.poA  nu.3 -vcrf.  nec  etiam  ad  hocobAar , fi  di- 
cator , vol.  i.qucm  referendo  fcquutiis  cA  Claud.de 
Scifcl.ind.l.Ceifus.col.vit.nu.45.in  A.  A.  dcvfucap. 
quanquamrc  veraiAud  ibi  non  dicit  Alcx.d  loqui-'  • 
lur  in  alijs  tcrminis,vr  intuenti  a pparebit;  vt  adiicnit 
etiam  Bal.in d.l.Cclfus.nu.  16 i.vcrf.fcdcAnotandu; 
cuius  ta  men  Ciaudij  diduin  alia  ronc  verum  cAc  di- 
cit Balb.  quoniam  valeret  probauofadaablqiarti- 
culis:co  magis , A fuerit  fada  lupcrarticulis  nocon-  • 
cludcntib.pcrrcg.l.  t.in  prin.  C dcrci  vxo.  ad.df  per 
gl.in  §.multis.InA.  tit.  de  libc.cum  concor.  addudis 
ab  Aiex.&  csteris.inl.vinum.A.Accr.pcc. 

Ethxcquidcmnonfolum  procedunt,  quo  ad  has 
didioncs,&  plus,vcl  vitra, fed  etiam  quo  ad  alias : ve 
fere, vel  qua A:non  enim  concluderet;  vcluci,fi  dice- 
ret Titium  poAcdi  Acquafi,  vel  fere  decem  annos, vt 
in  his  terminis  tradit  Bal.in  d.l.vlt.  nu.  i4.in  A.  C.  de 
cdic.diui.Adr.tolicn. 

Prxtcrcaidcin  etiam  cAct , fi  te  Ais  dcponcrcrpdi- 
i;  dionc,tcirc3;diccn$,Tjtium  po  Aedi  Ac  cire.-!  dcccin 
annos  proxime  prxtcriros  ante  lirem  moia:n5  enim 
ciusdcpofitiopr^fcriptione,pbaret;quanquadidio, 
circa, denotet  modicum  tempus,  vt  cA  caliis  in  c.vlr. 

* vbi  no.oes,de  dcfpo.  impub.  & in  Aurb.de uionach. 

iojt^btAUfcardifVoLz.  Ddd  4 iu 
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inprtn.Abhiot.en  p»fte:coKk.na;}.  Sc  pkiiias  Ak.  vcrbs  diltecntercxa>iitRcntur.‘(lieit«Dim  UUidBaitv 
iaa.l.&n poflri%s.col.2.nu.8.flF.(jquucaur.5cinc6C  di^tn efiemirumiCu  indubiovidcflrurinteliigid< 
i2o.ominff.argiiin.coi.i.nu-^.vcrrnecobit<r,(jdice  proximi5,arr..l.cuni»quicaU'ndis.Cdcvcrb'Obt.ncq) 
tur.voKi^quos  referendo feqtiittirClaud.  in  d.  i.  Ceb  Saidum  ibidem  tenere, tr.ididcrc  lo>Crot.in  tra€^.d< 

fus-fub  nu.45-  verf  &idemdicodcdc^ianc:  Circi  (c(^.par.7.  nu.  138.  vaHlcxia  ritconclnno.Qaud.in 
idem  voluir.ibid.fialb.QiLi4p.infi.dcnu.  1^0.  refert  dd.Cdfus.nu.44*ver<vlt.dicir  Bat.iSc  fial.n.  i^^vcrfi 
hoc  idem  icntirc.  vr  re  vera  lentit.  Lanfr.  de  Oria,  in  fed  innuanrum  dicir  Bart.  ita  concludentes  aduerfus 


d.c.quoniam  contra. ind.  verfteAiutu  depofitiones. 
no.  1 3 7.vcrf.  fi  at  Item  refies  d ica  n t.  dc  probar.quod.r. 
prsrfcriptio  non  probetur  pccdidiioncm  ciicat  excoi 
quod  teiles  intdligdrurdepoocredeponelTiouc»  vf., 
que  ad  tempus, in  quo  tdbficautur^quocafucucnlt» 
quod  prxicriptiofiiir  interrupta  peditem  conce(la« 
faml.morx.C.dc  rei  vcndic.ira  Oria.vbi  llip. 

Q^xhtniunda  funt.vt  non  procedit, quahdorc' 
34  llesdcponcrcatjde  ionge  maiori  tem  porequam  rc- 
quiraturid  prxfcriptioncm , licctadbcianr  aliquam 
cxprxdiciisdiCiionib.namtunc  condudcnt:quoQii 
dccracloinodicotcmporcadhucrcinancbitptobata 
int^tio.nrticulamisptfrca.qiKtoblcruaucrefup.deati 
feribemes  5c  qua'  no.Bart.in  l.de xrar e.  col.> . & 6.  if. 
dcmin.liccciCt.idcniClau.vbilUp.iubd.nu.  45. ver. 
de  per  hoc  pmo,idiiuclligcndoproucif>lcmtdh'git. 
ibid.ac  fialb.eoil.loco.d  num.i  jo.  vbi  idcxaminar. 
vnde  dicebat,  idem  l.anfr.  lupracuaroloco,  quod  ii 
rdiisdieererTitium  poncdiOci4'  ann.  ciapiislutH- 
cerer,  Ii  Caufa  non  din.iller  vttia  quadriennium . 

Teriioloco,utillc>qui  allegar  pra:i  cripriouem, in- 
tentionem luam  optime  probet,  debet  articularcfc 
poircdillcpCT  lo.an.fimtosialifcmporcjvel  inchoa- 
1 ^ ros  r.ati  Tcmporc,t  vt  lic  ad  certum  tcmpuslc  referam 
aiioqut  f^te^e#  limplicitcr  diccrcnrhuncpoiridac 
per  tempus  decem  ann.dc  non  conlbrct  dequib.  an- 
nis in  Ipecic  drponanr.non  probarent  fieri  enim  po* 
tcft  9 'cftes  lenierunt  dc  decem  annis , qui  anrcluc* 
lum  per  pliucs  annos,Podc  prox  iinis:vci  quod  vnus 
tedis  fenicrit  dc  aliquibus ucccin  ann.ahusdcaliis 
decem, & lic  probafiodtibunonrcleujrer.d.cmpr^ 
femia.de  probat.ic  J.m.aric.C.dcptobat.  ita  conclu- 
dit Bu:  ’n  d.l.CdlnvCoi.vlt.nu;  15»  vcri.aducrratCt 
at^or.idcmvidcfiir  innuere  .gi.ml.ob  carmen.  Ji.vlr. 
lupcr  ver.alTiftir.ft.detdlib  qoxaperre  feribir,  quod 
s6  jvbi  agii  dc  probando  cerro. & limitaro  rcmpotc,vc 
in  prxicriptionc  tcfics  lingulares  non  probcat»fecus 
ii  mducanturad  probanduhi  aiiquidnonlimiracum 
ccrio  tcmporci  vtii  velim  in  genere  probare,  q^pof- 
ad  alium  elfcclG,quam  prcrcriptionis:vtibidem. 
dcciatac  Barr.approbansiilam  gl.qdicircncmirabi- 
lein  ) dc  inhauclntamillamadducitMar.  Ftan.in 
tra^.dc  proba.ncg.nu.i6.ver.utruni  tefiis.  & IoS.de 
Amic.in  conf.  • 17.10  cauf  &:  inquifir.  coi.  mihi  pac- 
ua.s.vcr('.qna[(ac-'>nc)uf.  vbicandcmordinariam.de 
• pciej^mam  vocat, camqiDod.*  omnes  ibi,  &vbiq; 
Icqnt : nili  enim  reOes  dcponanrdceodc  tSporccec- 
to>5t  limitato  dicunt  fingul  ircs,&  proiud^  non  pro- 
b.i  nr  v t nor. in  d.c. licet  caula  m dc  proba.  & plene  in. 
J.teltiuiti. if.de  rdlib^anoldequiims  clh  Baid.iad.l. 
vlr.nu.H-^^cr  iremdcbenrdcponcrcpcrc.nihilonu- 
rus.  1.  q.  t.qucm  hoc  in  loco  referendo  feqmtrus  cll. 
Cor.in  conLa47.v1loproccfruagitaro.coi.  la.fub  nu. 
2i.vetlpotc(lc:iam  did.vol-a.  idg  Bal.  cOficmanit». 
(Swind  l.maitc.lnb  nu.r.C  depiob.iltisacccdut  Butr. 
i n d.c  i icet  cauldub  nu.50.p0U  vcr.Iccunde , pcc  hSc 
litrcr.V3c  Arcr.in  d.pnn.ti(.dcvfiicn.col.4.n.s.ucrii« 
qroicigo.ficquoqjcOruinisrndit  Alcx.inc6C  ji.  vi- 
io.de  (lifcuiVo^pccilu  inter  Nicolaumdn  fi.dcinconf. 
7i.mfpeflodiligcicr,pcc(ru.co!.2.n.j.ucr.&  ad  hoc 
ollCdCdu^uppono.uol-i.ubiaird.gi.ind.ucr.ainQit 
.*  *o53fcqinc6l^ioo.fupprl.car.col.4.(ubn.5.ucr.Rcc 
pdii^is<^fiat.co.uol.i.& incbl  20t.('upcS,5c lue, ce 
coi.r.polVnu.3  ucr.necfrpo(lu!niisdiccrc.uol.  z.  dc 
iac6t.S9.exceUcnrrr.a.z.uol.5  >r^  Icnfit  6tB.il.ind  l. 
iBdici44nfi.C.dciti  ucdic.fi  tctle  perpendat, ac  cius 


Cum.de  fi.om.quialitcr  icnHlTc  BjI. vbi  Itipra  opina- 
ti fime, quos  Icquitur  Pct.de  Vbal.in  repet,  d.c  fi  dili- 
. gcnticol-mihi  fd.vcrr.vlc.inquamum  Bar.dcprxfa* 
dc  1 are  cxpiicant,vt  ibi  per  cos.vbi  i^lb.  nu.  1 5 p.hlq 
* Bar.dodtinatn*  communiter cncapprobaU|udiciti 

17  VcrumamcnfconrraBatt.CQclulionem»^fr4f 
ditamAOQUxd  iccbac , teficsnd probare pnicnMto- 
nem, lufideponaot  de  eodem  tempest^^  deducni 
annis, quia  alioquipradumcretuuc  fingularcs^pliiri* 
muip  vrgeridtquod  tradidere  Bald.inl.dcquib*coU 
pcn.lub  nu.3  8.tf.  dc  Icgib>dc  Abb.tn  e,  cQ  lo.  fub  nu, 

6.  de  fid.indr.  quos  rctcrendolequttor  Aicx.  in  J.z.ia 
fi.C.dcbonor.poi'.<jecunxab.ybtdiCunCiqiu6d  indu- 
lS  bio  teUcstprxiUoiuorurconrdh&dr  dcQMlcm  a^u 
deponcrc»dc  hocidciu aliorum  authoritateconfir- 
inat  Alcx.in  conf.47.abundcpcrceicbcrhfOosIiuir- 
conrultos.col.2.ri)bnu.6.  vcTfindofnirtoetiB.vol.z. 

19  Sed  nihiiominustincocuila  pipancr,dc  firma  Bat, 

doCltin.i,ncc  penitus  cxdecifionccdtra  caaddud^a 
labcfiidatur.iliacmmlocQhnbcr.dcptoccdircirca  ; 
fingulariratcm  quxrerpicit  adu ; cteniiniea  od  ^rx- 
fiimiturin  icHibuS;  immoiudubioiclUscenlcnt  de 
codc.ichidcponcrc,tcdfi.ir.docfrina  vera  efi,vbipo 
rcll  rcrulrarciingul.imascbcarapus,quo  cafu  tdlest 
non  prxtumiinturcorrries,  fcd  potius  finaulaces,nill 
confiet , rp  dcpoc.an t de  t6pore>&  huius diucr- 

fir.nis  ratio  clhqa  priori  cafu  m dubio  uoo  pnefumi- 
lurpUiralicasaCliium.vt  in  c.cum  lo.  dc  fid.iofiru.<Sc 
ai(Balini.ncqinara)c»»col.in.3.vcif  circa  hoc  du- 
btrat.C.dc  prob.  qu5  rcfcfcndoiequiturNatan  conf. 

2 .fupcrioribusmcnltbmu.4.  vol.  z.6c  lucnadidi- 
mustupra  in  verf.  pluralitas,  fcd  ufiq;  pnefuimt  plu- 
Ta)irastiporis,&  nnnoru  ex  curto  naturali,  eu  quoti- 
die currant.  & defiuant  anni  morcl.ibcnrisaqua:.'irx 
conciliat  has  pugii^tcsinfcrfclulas  Baib.iod.l.Celi 
fii$,na.i59.vcr.vndcfaIuando,'Si  multis  corroborat: 

20  nam  qui  ic  (uerurteempore,  dee  illud  probare  iofpct 
cie  fiuc  agat,fiaccxcipiat,vt  tradideteglofi^dc  exteri 
foibcn.inl.eO  a^fi.  tf.de  ncg.gdLgldc.  Bal.  ini  .2.  C. 
de pct.hxr.cu aliis addudisadxda  laf.mrub  Cqui 
admir.col.2.nu.6.vctf.  circa  fecundam  pateemtub. 

Superiora  imciligenda  luat , vr  tamen  occefle  noi 
at  fit,quod  articulansidicatmarticuliSifcpolTcdiircpL  r. 
decem  annos  condnuosrquiaprxlumuuturcdtioua- 
ti,cum  diflioPeiNdcnotetcontinuacioDcm,  ut  lupo* 
rius diximus  ita  dQCCtSar.ind.l.Cchii&XAfiQ.quei]) 
requuiifunt  ibidem  exteri. 

Quodpolhcmu  1'ubtntdligcs'i  dcdeclaiabis,  ve  ia 
hoc  tamen  debeat  efic  cautus  ille, q vult  pt^fcrtptio* 

22  nem  probare >vtlcm  per  icafitiugat  ad  tempus 
cinuiim  .quod  ntexdufiuti  oinuis  intcnufoonisna- 
ruralis,&  ciuilis.aJioquiprxicripriooop^arct.fic 
loquuius  cd  Bal.iul.ruf  l6gi.col.vlt.mL  22.vcr^xi 
quartoubt  Ang.Cdc  |nxlcr.  log.cep.hiocdiceK  Co- 
lebar Abb.in  caudios.col.s.  nu.  27.  uezfi  &hxcluiUK 
vriJiadc  pmlcxipr.  q>  dida  deaccaiii  iofiruic  aouos 
aduocatoitne  ai^ct  le,  vd  1 lii  nifinjlniil  ^obada  clk 
prxlcr.lblQ  ad  tpsprx^pnQiufi0(!C&rium,vc40. 
ann.c6rraccdeltB.c.dequaiita,&c.illud,depccrcnp.' 
nam  lificrcaftTiiigSr,£icileiiiuttkictiu4liquidiote* 
rim  occQriUct^fccirdtnmircpcsfi^ppiond.vt  vaca- 
tione ccdq(jx.in  ccx  traufiBitfiuic  pncfcr.quo  ,pb^ 
ro,mu£ilitcfiitthxc,pbaritLPKpcrcaiubiugicAbK. 
ibidemrccentiorcsaduocatotbc  foimarcarticulos.; 
Articulat Seius,  dc  probotc  vult  Ce  podeuide  taietn. 
rem  quadeaginu , veltpdiiquaguiu  t aut  icxagima/ 

• atuus» 
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' ttnols.vci  pius}&  tanto  tempoce cuiusiniu),  vcl  co^ 
trati)  iiKnnoru  n5  CJttat)^  Qc  tcftcs  deponent, dc  qui 
«Df^mporc  nouerinttTccuadum  loan.  Andrxjuc  om 
Hiato  ^axi  cdcobremaftda  dicit  Abb-coeiein  io  lo< 
co>eandem  praxim  formandi  articulas  in  hac  mate 
ji  a docent  But.in  (Lc.auditis.col.  i a.&  in  c.licct  cau 
" iam.colu.7.deptob2rjatqi  Fel.ibidem.c0L5. 

Secundo  hoc  idem  declarabis, vt  tamen  no  (lene* 
gj  cede,^dd  teftisf  deponat)  vidAc  fc  fempet  cotiouc 
que,  -cc  One iuterniilTioae  io.annos,aut  jo.  vcl 40. 
poircQlonirei  incumbere  ,cu  idudrctuutnamrano 
|tatiacor.LrcrujrutcS)&  l.quotics.  tf.de IctuLfccubdu. 
Mrt.vbi  (upra,&  Bal.tnd.l.indici.i.coLvlt.rubnuna. 
5.\'ctr.quintoquatriait.  Cdexoi  vedic.arguin.l.Gqs 
ka  legaucrir.la  t .if.iiccbditio.  &demo(lrat.  idcirco 
fuisefi.vt  probetife  fcuclns  cuiutlibcc  anni  peteepif* 
04  ie.  Licet  enim  ftoclus  t certo,  & eo  quid£  colligaO' 
lur  temporc,tan3cn  qui  illos petcipir,pr:cluini:ur  to- 
to integro  anno  pcrccpifle  , vtapcrtctraditSpcCtin 
titaie  probatio.iT.probarcautcm,  col.vlc>nii.;z.dc  (e 
quco.vcrf.icdguxriturqualitcr,Batc.itideinl.i.col. 
4.nu.zo.cuni  pluribusfequcntibus,  vcrCproptcr  hoc 
Icxiilacu  glo.  tf.lblutmaxrimon.  quo  in  locodoi^e 
;s5  determinat, quod  ii  rcftistdicatquodvidicTitium 
potfidere  pet  ?o.  annos  Icinpcr,  non  redarguatur  cli- 
vum retiis, licet  probetur  Titium  aliquo  tepote  fuif- 
ie  abrcmcm,dc  quamuis  Titius  non  potuerit  Icmpcc 
ctTcin  ftindo.tamcn  potcftcfTc.q»  vidit  omni  anno 
ttbLtclpodcri  de  ftuilibus  i coloao.quoi  fatis  cft,fc- 
cundii  Bart.  ibi.  ad  probandam  continuant  pofletllo 
at  perrcjt.oo.inl.liiibas  circa  prine.  C.dc  agricol.5c 
centLiib.i  t.idil  annuit  B.dd.ini.foranicn.nu.z.fr.dc 
£ec.vib.pr^d.queaerert,&  fcquitur  Campcg.in  d.trac. 
dc  tetlib.cr^  ;z6.  verC  quarto,  hoc  ide  di  xit  ipfcmcc 
Batt-.ipud  T vnd.a.  in  rra^.  dc  tdlib.  c.6.num.  i s.ca- 
deuxrcpctiit  llim.fcn.in  c6L;  j.vifaaccaUrionc-nu. 

1 &.vcrf  vit.  vol.  I . Bariolum  vero  fcqutmis  clt  Abb. 
in  prooem.dccrcral.&cxpadticcs  col.j.num.^.vecf. 
hisnotabilib)  expeditis,  Vbi  ait  cedes  iion  pulTcargui 
£aiiitaeis,n  dicant  aliqui  quotidie, rcl  femper  potTc- 
^ilc,autin  ccdelia  tdc^Uc,  licce  aliquo  intctuallo 
amctieclo-non  polledit>vcl  n6  teledir,  ac  ibidem  pec 
Aoton.i  Bur.col.i.num.z.verf  no.quodillud.FdV. 
plene  nu.3.5c  4^idemlea(l:  B.db.in  d.l.Cclftis.nu. 
)-;o.vcFl^  prima  cocluUo  cIl,  inqualcntcnciam  plu- 
itfscongcfirTitaqoclanttafa.dc  prcfctip.in  vcrl.cd- 
Uuuel2.glo.5.in  prin.Banl.i  Cad.inconL  cicca 

primum  quxlkumdubnu.i.vcrLfccudOjyol.z.hinc 
dicebat  Bald.  in  e.  ex  tenore,  colu.  i.  num.z.  verf  ibi 
26  Icmpcc , dc  tdlibus.pcr  teftcs  f pudTc probari  confi- 
nium babit.itioneiu  licet  nodunoii  viderint  cum 
habitare, idem  voluit  Ang.  in  1. 1.  §.  i.  nu.4.  lf.de  Bu* 
min.propccrcarcfpondit  Romau.  in  conii.  164..  ve  is 
Z7  NuEiiiUi6,nu.3.cum  inCmitate  tcontiauohabitaf- 
lctquic.x  iuda  caufa  abfuit,  dummodo  habuetLcan^- 

* mumreuertendi.  hancctiain*  communem  fenten- 
tiamxum  quatranfeunt  omnes  Do^.  didt  lafin  d. 
I.1.C0I.8.&  Icq.nu.  ^4,  verf  in  ea  glo»  ibi»  aut  dic  fere, 

* & ibi  Ripa  mi.  107.  & fcq.  ac  c^teti^  omncs.ff.foluc. 
imtniixvb^quam  plura  .adducunt  uinilia'. 

^biiinitabisdcclacarioncm,vtn5  ptocedar,qua- 
d«  probaretur  Titium , quiaifaiturpolicdill'c,luiac 
abletjtcm  pcrtantutCporisfpatiuin . quopoflerpre- 
fumipoUtiUioaeabcofuiircdcrclidam : vcluti lice- 
as lies  deponerent  Titium  poflcdilTc  pci  viginu  conti- 
nuos annos, 2c  ex  aduerlbprobaretur  eunde  abfcntfi 
fuidc  io.anuis,quorcporcinducitncgligctia,cxqua  ' 
oncobliuiq,  & amillio  podellionis,  vtrcfpddic  Cur. 
Icn-in  conf.24.fupcrco.ttu.4.tunccniintcUcs  no  ex* 
cufarcntur  A pcoaa  falli,ncc  probarent  continua  pof 
leinoncmrita  declarat  prxdidain  doclcinam  Andi.  . 
inconCz96.vilisarticulis,colu.z.fubmim.j.vcrf.his 
igiuir  ad  propolitmn  applicatis, ac  BaldjnL  i . coa- 


flitC.in  prin-tiu.4.circa  fimverf  llmilcdidtur  in  tct 
ftc.quos  fcquitur  laf.in  d.l,  i.coIu.9.nu.  j 5.vaf.hini- 
taiftam  communem  fcnrcntiam  Barr.ff.fol.matiim. 
quamquam  id  fuerit  nixus  refellere  Ripa  ibidem. 
nu.i09.vcr.fcd  tu  conbdcia.dc  cuius  opinione  fupra 
dilferuimusin  verb.  poircflio»  in  ea  conclufionc,in 
qua  egim  us , quado  probetor  poflcllio  per  fruduurri 
pcsccpcioncm  in  priori  ampliatione . 

Eadem  intclligcsjvrad  probandam  pnrfcriptionc 
no  latis  efletili  tdtes  deponerent  Titium  prxfcriplil 
zpfc.quia  ipli  videmur,  nili  dicerent,  fc  vidiflet  pal^)' 
dere  perrempusa  legcrcquilitQ , ira  pulchre  ftnplic 
Bald.inl.folain,col.2.nu.3.  in  j.quxftio.  C.dc  tclU. 
uod  conlirinat,  & approbat  Balb.  in  d.l.  Cclfus,  in 
.lf.de  vliicap.  hancomnem  do^lrinam  ,& praxim 
Bart.ind.l  Cclfus,atticulandi,&  probadi  praricnptio 
ncm,5c  continuam  poflclfioucm  fcquiturBald.ind. 
l.fupcr  longi. coLvlt.nu.zz.vcrf.  fcd  qualiter  fit  arti- 
culanda,vbi  Ang.dcprafer.long.tcmp.vbi  limplici- 
tet  fc  remittit  ad  Bart.diccns,ciusdoftiinaincirc  ve- 
' ram,5c  bene  fuille  locutum  circa  hoc . 

V t Igitur  omnia, qux  hucufqi  tradidimus,vna  bre 
JO  uiter  vno  falce  coplcclamurjcapitulat  & politiones 
ad  probandam  prxfcriptionciu,hac  forma  funt  for- 
manda,iSc  concipicnda.'Etprimu  quidem, Titiu  pof- 
fcdilTc  hanc  domum  cbunuefpatio.  10.  vel  lo.ann. 
Deinde  formare  dcbetarticulum,& capitula  ita, pec 
q>  concJudatur,quod  prxfcriptio  luerit  cup!cta,&  fi- 
ima  ante  prxicntc  lit5niutam , vcl  inchoata  nomi- 
nando ipcciarim  annum ,&iT)cnfcm,qiio  diceturco 
plera, 'oam  iitellisdcponcrct,  vclcapim^ii  limilTtcc 
diccrct,Titiupolfcdificfpatio  to.ann.pruximc  prx* 
tcritomm  .fcqiicrctur,  prxfcriptioncm  clTc  comple- 
tam po(UitemincohaMm,&  (ic  pofi  interruprionS 
fadam,2c  proindeniIprodclfer,qui.i  tempus  compu 
tarctur  A dic  redditi  ccilimoai) , vcl  capituli  pJudi. 
Infuper  debet  diligcntcraducrrcrcis,. qui  capitula  p- 
ducit,vd  tclles  inducit  rupcrprcfcripcione,ncfimiui 
citer dicauu,Titiumpoirediirc^.ann.  quoniam  hu 
iufmodi  depofitio  confuta  redderet  tcfiimoniu  nul- 
lumrquiaignorarctQrdcquibus  zo.ann.  loqueretur, 
fcu deponerer  i &poflercucoirc,  quod  vnusde  10. 
annalius  dcaliisdeponcrctj&GcclTcnt  lingulares, 
& nbprobarcnt:  hanc  articulandi,  Reprobandi, pra;- 
Icriptioncm  modum  ex  dif^a  Bar.  dot!Arinafupcrius 
explica  ra  collegit  loan.  Pct.Fcr.  in  prait  Pap.in  for. 
cc(p.rciconuan.in  vcrb.pr^icri^ionis,nu.zA.vcrf.vc 
rfitamenad  tollendum  omnem  dubiiationsm,  qui 
* quidem  modus'*  communiter  ab  omnibus  cllcom- 
piobanis,vc  exrupertus  enucleatis  apparet. 

t 

fo9/CLrs/o  ^cQxxn, 

ARGVMENTVM. 

Quomodo  probetur , quem  effeinquad 
poffeffione  prarfentandi , aeque  ibidem 
quomodo praefenutio probetur.  • 

SVMMARIV^M. 

I lnJhumtntapraJitaationumprfttritarurn,^inJ}ituth- 
num  indt fi^uutarum,  probant  quem  tjit  m quaji psf- 
fijjioneprajenlandi . 

1 Prafentationii  quaji pe^ejjio  , prafumptionibus proba- 
tur. 

j LiUret  Epifeopi , in  quibm  narrat ft  ad prafentationem 
taliSftalem  inJUtui fi, probant . 

Prafentatio  n quiritur pro fubjlamia  innitutionis . 
i PraceJ/fieprafumitur , quod  adfubfiantiam  aHuspra- 
debuit. 
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g J^Hionts  tSnJIrfUathft*  fhhafa , ek^io  l^ithu  faila 
pntjumitur.  .i' 

7  Sokmniur  faUum  prit/umitur , nifi contrarium  probt- 
tur. 

9 Uteris  Epifeoporum  creditur  ia  bis , qup ^eSiant  ad  eo- 
rum officium . 

p Liter i Epifcopi,  multo  magis  probant  prpfentatiorum  p 
quando  confuetstdoejl  in  loco,  quod  per  eas  prpfentatio 
probetur.  . 

I o Lsterp  Epifcopi  multo  magis  fidem  faciurtt,quando  efi  c5 

fuetudo  in  toeo,quod  illss  fides  adhibeatur . 

I I Literis  Epifcopi  multo  magis  creditur,  quando  alius  rei- 

teratos  ptr  futctjfiuas  prpfintatioaes  , ^ injiitutiottu 
continent . 

1 2 Litera  Epifcopi, it  a demum  probant, fi  fuerint figillatg. 

I ^ Literf  ordinari/  > non  habentes  figilUim,  dicuntur  Uterp 
priuatf. 

1 4.  Sigillum  ad  hoCyVt  fidem  faciat,euiufmodieJfe  debeat, 

1 5 Liter g Epifcopi  licet  probent, quqfi poffitjjiorum prgjintan 

di, tamenconiraeas admittitur  probatio  in  contrarii*. 

16  Literis  Epifcopi  flatur,  quoad  prpfcntationem , quando 

pars  no»  contradicit, ficus fi contradicat. 
j 7 Articuli, quotnodo  circa  prffintationtm  flat  concipiendi 
remifliuv. 

* l 

Ql  1 r\  n i fY3  omnes  vtutur cautela 
Uwllldlll  tradita  circa pfentationem 

a Lambcr.in  fuotraft.de  iur.patr.art./.  10.  q.  prine,  z. 
par.i.lib.in  fi.&  priusmprin.&  in  art.iz.a.q.  prin.z. 
par.fccudo.lib.nu.4.vtfpra‘teodcns»quafip6fleflio> 
nem  iuris  pfxfentandi  faciat  Aiis  teporib.  Acri  inAru- 
menta  publica  per  notarium,  & tcAcs  tam  depr^fen* 
tationc  ^ fc  faft.i>  quam  de  inAit.  ad  Aia  pra:rentatio- 
nem  fcqiuita  ad  hoc>vt  Aram  quafi  poAcliionc  pr^c- 
I tandi.optimc  probet:  per inAfatcnim  ilicccAiuefa- 
ftapicntationum,prxteritaru,dc  inAiturionu  fcquU' 
tarum  ,p bari  pr^fentationem , Aue  quaA  poAcAione 
pi^fentandi  dubium  non  eflc.dixit  Gaict.in  repet,  c. 
fide  clcft.io  6.C01. 5 3.  quem  referedo  fcquit  Laber. 
Aip.cit-loc.nu.  i.6c  per  confcqucnsnoocs  poOunt  ta- 
lem prxlcntandi,  quali  poAcllioncm  direfte  probare 
accedcntc maxime tpis antiquitate,  vel fcripturaru. 
2 amilAonc.Ideo  lex  ea  probatione  tquaprzAimptlo- 
nS  nominamus  conteta  cA,vt  retulcru  t.  Bal.  in  auth . 
quasaftioncs.ad  A.C  de  facrof.eccl.&  no.  in  1.  ex  li- 
beris. A.dc  A:cun.tab.vndc  cuenicnrecaru,quod  qua* 
fi  poAcOioprarfentandi  non  poAlt,pbariperinAra>- 
vcl  quia  non  Aicrunt  inde  fafta  , vei  quia  dcperdiu 
funi,optimucritremediumprointStionc,'quaApor- 
3 fcirioncm  prxtendetis  recurrere  ad  litcras  finAitutio 
nu  ab  ordinario  de  illo  beneficio  faftast  in  quibus  (i 
cps  narraueritfe  inAit--'’'- aliquem  detali  beneficio 
ad  plcntationein  alie.  luamuis  aliter  de  pfentar 

tionc  docere  non  poAit,i-j;itimc  ^bara  dicetur  plcn- 
* tatio  ad  fauorc  nominati  ab  £po,cum  ^communiter 
jeceptu  fit  a Doftorib.pfcntationg  patroni, vcl  quafi 
poflelTioncm  pr^fentandi , probari  per  litcras  in  Ai» 
turionis  £pi  narrantisprxfentationcm.ita  vnaoimes 
volucre  Dom.a  Rot.dcdf.i  i>  alias  423.  A:d  retento» 
dc  iu.pat.in  uou.in  eandem  dcfccnditfcntcntia.  Mi- 
lis  in  rcpcr.iB  verb-inAitutio  Epifcopi.dicens  inAitu- 
tionem  epifcopi  narranteprf  fentationem  patroni  & 
cerefidem  de  ipfa  praefenrationci&in  vcr.patronip- 
fcntatio.idcm  cdfirmauit,vbidixir,quod  patroni  pr? 
fentatiqprxfmniturintcrucnilTc,  fi  illam  Epifeopus 
aderat  faftam,nifi  pars  contradicat,  cum  his  cti2  feu 
fit.Paul.  in  traft.  dcporcA.  Cap./ed  vac.in;.q.2.par. 
col.vit.vbi  voluit,q>pra:l<;ntatioiqua  Epifeopus,  vcl 
capitulum, fede  vacante  narrat  faftam  de  ilio, quem 
inAituit.pra-iumiturintcrucnidcdi  patronusnon  c6- 
tradicar,q>  placiiir,&  Fcly.  in  c.poftcdfioncm.col.4. 
fob  nu.i  3.vcrf  quod  aut  alias  operetur.  deprobat.& 
inc.ficut.col.i  j.fubnu.  z6.  veif.  cxtinfccalbl5mu^ 


de  re  iud.ad'crcns,  quod  hodie  S.6ta  iefuathfe  thco^ 
ricam  fpreta  authoritate  Romani  contrarium  fen-' 
tientes.inl.lciendum.nu.T4.infi.iF.de  verb.oblig' de 
Pcl.refcrr,  & fequitur  Roch.  dc  Curt.  in  traft.de  iur. 
patr.invcr.honorificQ.q.so.nu.82,tcncns,qood  prae- 
fentatiopatroniprobarper  litcras  inAirurionisEpi* 
A:opi  nananrespnefentationcm.eiufdem  fuitfcntC- 
tizPaul.de  Cirad.in  traft.de  iur.patr.in  6. par.  art.  3- 
q.37.nu.6;.  cum  Ieq4l1'crens , quodius  przfentandi» 
& quafi  poDcfilo , probatur  per  1 iteras  Epifix>pi  nar* 
rantes  talem  przfcntationem,&ad  id  citat  Lamb.ia 
d.traft.de  iur.patr.  in  4.  ar.  q.  10.  prin.z.par.2.  lib.Aib 
nu.T.cu  plutib.feq  hoc  etiam  tradit  Bcmch.in  traft. 
dc Epifcop.in  i.par.j.li.q. i d.poA num.30.vcrf.  adde 
fingularitcr,dc  Rebuf  in  praxi  benef.in  ^.par.figndU' 
pcrverb.ncc  noniuspatronatas.num.i4.vcrf&  hara 
przfentatio.  hoc  idem  confirmaaitidemFirman.  in 
luo  rcper.in  verb.  przfentatio  clericorum,  coi.  2.  ibi 
pwfcntatiofafta  d patrono  probatur  per  litcras  epi- 
icop.conrincDrcsinAitutioncm,vclelcftioncm , vcl 
confirmationem, fi  in  cis  fiat  mentio  dc  przfenta. 
Etratiohuiusconclufionis  cfle  potcA;  quia  ex  quo 

4 przfentatio  f requiritur  pro  AibAantia  inAitutioois 

cum  alias  no  valcretinAitutio.c.illud.in  fi.de  iu.pat» 
prxfumitur,przlentattoncm  pcefiiffcinAitutioncin 

5 ipfam,quia  in  dubio  t iHud,  quod  ncceAario  requiri* 
turad  cfl'cntia  aftns,przfumitur  prxccirilTc , fecundu. 
Billji5n.indccin1.rit.dcprzfump.Fcl.inc.  paAoralis. 
col.4.dcrefcrip.3c  facitdcc.Ror.3  alias  1z5.de  con- 

6 ccf.przb.in  nou.vbi  probata  tconfirmarionc  clcfto- 
risprzfumiturelcftioncmfuiirclcgitimam  . facite 
ca  nofcitnt  dc  his,quz  fiunr  a przlatis.lT.fi.In  A.  de  fi- 
dciuf.il.Afciiptum  InA.dcinutil.Aip.vel  quiaexquo 
prxlatifunt  valde difiicilcs  in  admittendo  , 6c  inAi- 
tuendo  przfcntatos.c.nobis,&  c.paAoraliside  iu.pat* 
non  cA  prifumendum  inAituilTcaliqucm finepfcn- 
tatione  contra  fuam  propriam  diAicilem  naturam  » 

7 vcl  quia  fiftum  przfumitur  f Iblcmniter  aftura  nili 
contrarium  probciur.c.in  prcfentia.Ror.in  d.dec.i  1. 
'alias  423  de  iur.  par.  in  nom  vel  quia  creditur  literis 

8 Epifeoporum tinhis,quzfpcftantadcofumoAici(i» 
vtcad.  dccif  xi.inquaaliz  rationes  enumerantur», 
ob  quas  fecundum  fupra  firmatam  conclufionC  fuit 
determinatum  dc  conf  omnium  DD. 

Amplia , vt  tanto  magisipla  conclufio  procedat» 
91  litcrz.finAitutionis  ordinarii  probent,  quafi  pof* 

9 ielTion£  iuris  prarfcntandi.ficlTet  cofuctudofin  foco» 
q>  per  tales  litcras  i pia  quafi  poffclTio  probetur, quia 
tanto  m.igis illise Act  liandum , & facerent  plenS  ft- 
dS.lta  tenuit  Lainb.d.arr.7iio.q.prin.z.par.j.lib.nt^ 
lo.vbi  attcAatur  talem  conluctudinS  vigere  in  parti* 
bus  A puliz>&  fu  per  ca  millics  futffe  iudicatum  . 

10  Subamplianda.vtidCdletjficofucrudothaberct, 
q>  crcdcrcrar  literis  Epi:nam  tunc  vigore  confiictudi 
nisdiccrcturprobara  przfcnt.itio,fiuc  iusprzfcntan- 
di.de  quo  per  Epm  futi  fafta  mentio-  Ita  idem  Lam- 
bcr.vbi  fup^id  allegat  Inn.in  c.i.dcfid.iuAr.  & Io. 
A nd.in  d.c.poA  ccf.pcr  c.  cum  dileftus.  de  fid.  inAr. 
pcrl.prima.C.de  €mancip.lib.&Do.inc.qu*uis.col. 
4.de  proc.ind.dicit  pleni  credi  literis  Epifcopi  fi  hoc 
habet  confuctudo,&  ita  aAirmat  fc  pluries  rcfpSdif- 
Ic Senisin  terminis  huius noArzc6ciu.5c  Bal. in  rub. 
C.de  fid.inllt.col.pc.verf.?.  Notat  tal£confuctud«n6 
poffe  operari.vt  credaccaitb.htetisinquocuq;  fafto. 

Secundo  amplia,  vtconclullo  tanto  magis  ptoce- 

1 1 dat.fi  iAz  litcrzEpifcopiconrincrcntaftustrciteta- 
tosperluccefliuasprzrentationcs,&  jnAitutioncs.dC 
plures  litcrzfupcr  iAiscmanaAcnr.ludicunt  Doft. 
in  d.cpoA  polkAjoncm.pcr  tex.in  c.cQ  olim , dc  do- 
lo,&contu.&  Aich.Io.And.&Do.  in  c.vt  circa,  dc 
clcft.in6.allcgantcs.c.cu  ccclcAis,dc  maior.&  obed. 
& c.pcn.dcpurg.caula.quos  omnes  referendo  fcqui- 
tur  ]Umb;Vbi  lup.num.  H. 

Limita 
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limita  conciufioncm«  yr  tantummodo  procedat 
Tt  fiiircneinAuutionis  Epifcopi  tticrincfmunitxruo 
figillOi  prout  in  histcrminisioquiturLainb.d  att.7. 
jm.  uSc  nu.e.fic  ita  loquutur  DoAor.  in  d.c.poft 
tT cdConcm.de  prob.vbi  IiQoi.nu^.na  in  litci^  t ordt* 
nanj  non  habentes  figillnm  dicuntur  lifcrx  priuatx, 
& idcu  non  probatcnt»arg.i.  inf^mmenu.  C.dc  pro* 
ba.c.  I.&  a.dc  Ecleinftru  Jie  fijillum  Epifcopi  dicitur 
authentica. e Icriprtiram  in pettinemibas  ad  cius  of- 
fiaum.piout  hoc  aperti  dixcrutDD.  i Rot.indcc. 

1 aliasaa.fuitdubiratuDiidc  prob.inoou.de  indecU*. 
id.alias)47<€rcdirtirhccris£pt(copi>co.tit.tnantiq. 
Cadinl.n  procurarorem.  (tdc  procu.  Bal.m  l.fi  qua 
per  calumni  am, in  A.Odc  Eptfcopis,&  clcticis.dc  de 
hoc noslate diximus  fitprain  coiMilutio.  ppi.duni 
cxplicauimtts  probacioneni  rduitaMcm  ex  litcns 
Epircopi  figiilaiis«ad  qua*  nunc  te  rcijcio . 

Animaduertir  autem  Fciy.ind.c.  polt  ceOiioncra, 
04  nu.  1 7-r^uiri  adhoc»vc  figi  Ilum  t operetur, quod  (it 
authenticum, de  quo  per  Spcc-iu  lit.  de  procur.  de  ra- 
tione autem  fofmc,vcrr.ircmqu6d  non  cft  llgillum, 
& in  rit.de  proba,  i^.fi.vcrf.  10.  item  quod  figiilum  (it 
|>ropriDm  vdtatum  » de  deputatum  matct,xicui  im- 
|>ruuicur,  de  m eme  Cald.  ibidem  per  tex.m  e.  (ignifi- 
cauittdcappell.ircin  quod  in  literis  fcribarur, a ppo* 
CtumciTcligilium  fecundum  Paul.dcEleaz  in  cap. 
cum  dtlcdusdcpurga.canotvfuri  probarctut  liaillQ 
(onpetconfuctum  apponi  rahbus  libris.  Item  quod 
Ggdium  (it  cognitum  illis . quibas  apprefentatur, 
al  lasrequircrciur  maior  folcmnirasyn  ibi  per  cum. 

Secundo  hmita,  vetamen  cotta  talem  ptxfumpti 
probationem  relultamcm  ex  diilis  literis  de  quali 
is  pofldboncprxfcntandi  admittatur  probatiotinciJ 
rrartum,  prourdidi  Doin.  a Rota  atiirmarunt,  in  d. 
dccif.  iiibiidc  fadum  prxfumitur  folcmnircraciu, 
nifi contrarium  probemr, de  hoc  modoill2intdligic 
Fcly.in  d.C.po(lceirjonC,nu.i  t.pcrClc-  i.a  fpirituali. 
de  probaA  hoc  idem  temut.Paudc  Gtad.in  prxal- 
legato  trada  de  iur.parron.q.  1 7.par.6.art.  \ . 

LimitiiVt  habeat  locum  cdcluftofolum  tantum- 
nio<lo,  quando  pars  non  comiadicit,  nam  fi  contra* 
]6dicat>Don  fiatut  f literis  Epifcopi,  vicolligitur  ex  d. 
dccif. 1 1 .in  qua  U.  pra:rupponunt, quod  patroni  tiio 
runt  praricnrcs.de  non  comradixcnintt  quando  Epil- 
copusaOcruirfc  mfiuuerc  aliquem  ad  prxlcncano- 
nem  i pforu«i,dc  hoeexprebe  tenuit  Milis  in  fuo  re- 
pet. vcrC  pradcmatio  paironi.  Idem  voluit  Paul,  vbi 
lopra  ind.trad.de  porcrtatc.c.rcdc vae.  in  5.q.x,par. 
col.vlt.5:  ratio c(V,  quia  fu  ' usinclarisnondcpfX- 
leniaMone.cxquopatrontis  ncg.ttpnrfumptioncm» 
de  conrradicitaiTenioni  de  illa  fa de  ab  Epifcopo.dc 
ideocelTatpiobatio  prcTumptiua  proucniensex  ip* 
fios  Epifcopi  i iteris . 

Limita  generalirer  conclufionem  fecundum  ea» 
qux  diximus  fnpndn  did.  concludo,  pp  1 .de  probat, 
pioucnicntc  ex  literis  l^lfcopi»qtia:  hieper  te  ipfum 
adaptare  poetris , ne  uuftra  idem  repetere  videa- 
mur. 

j 7 Quomodo  aurem  f artiailandum  fit  cirda  proba- 
rtonciri  talis  quafipolTcllionisprxfcntandnqualjtcr- 
que  fit  concipienda  forma  pr^Icntationis  ad  hoc, ve 
hibfiltat , aun  ex  profefib  hoc  tradiderit , 6c  late  de- 
claraucrit  Lamber.  prxeipue  tn  6.  are.  1 1 . quxfiio. 
pfin.a.par.».lib.flc  1 i.arTic.?x]uxftia  princ.i.  par.2. 
lib.cu  duobus jnxccd.  ad  illum  te  reiicimus,  ne  feri- 
poris ofiicio (implicita fungi  videamur, & li^c quo 
ad  probationem  quali  poircllionisprxIcnrandi.Qno 
adveroprobatiunem  proprietatis lur. patron.  vlira 
^ ea,quxdixunu$tnconcJu(jo.959.  vidcqiixinfigni- 
icr  congcllit  declarandoidcm  Lamba.  lD4.aitic. 
4o  quxfi.ptin.2.part.a.iib.cnm  att.fcq. 
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ARGVMENTVM. 

Pr?fcntatio  an,&  quando  in  tcinporeia- 
dapraslumacur. 

SVMMkARIVM. 

X *PrdfentMtionem  in  ttmptrtfaUAm  ajlettntid  debet  pro- 
b.tre.^enr  thid.nu.x. 

a T tntfuu  vbi  e/i  de fub  flanti  j afJuf  debet proban . 

3 ApptUam  tenetur  probare- fe  m tempore  apptUajfe . 

4 A eeeptamprobare  debet,  je  intra  ratmfetn  aeeeptajje . 

^ Prohibitum  vbt  aii^uid  eji,  etrto  eafu ptrmijum  , non 

fiatur  difJo  ajftrentii  eafum  ptrmi(fum fiebejfe . 

6 PraftntatioprpjumUMrfaSlatnUmpore  , quando  nemo 

eontraJiat . 

7 PrafmtatiorfifuH  adniijpi  ab  ordinario, prafumiturfa- 

iia  m tiinpore . 

8 Prafentatio prafumiturfafJaintfmMre,  quandoinfii^ 

tuere  babtne  , eam  non  admijit  ,jed  ob  altam  caufaen  ^ 
quam  lapfum  temporis. 

9 Judex  appellationis  fententiam  in  vno  tantum  ariiaeh 

inJirmam,M  cteterii  videtur  confirmare . 

I o Prafentani  indignum  frafumituf  tUum ftienter prafiu- 

iare. 

I I ‘Prafenlaniprafiemiturfcireeondithnempralentati. 

1 a Prafintaniindignumpro  illa  vke,prafintandi potefiaH 

priuatur . 

• Pr^elentationem 

alfcrcnti  incQbiionus  probSdi.ita  daerminant  DD- 
i Rota, in  dccif  I2.alias5  $6.  de  iur patron.  in  antiq. 
vtium  prxfcntaiQs.  Idem  voluit  Roch.  de  Curte  ,tn 
fuo  rratt.de  mr-patr.in  ver.  honori  hcum.q  49candfi 
Rotxdccifioacm  referendo»  licet  non  fidclitailU 
allcgct.non improbat  EeUo  c.?.nu.i  i.dc  prob.eiuf 
di  filii  Icnrcotix  Lamb.  in  (iio  ttac.de  iur.par.art.25. 
i.quxfi.princip.z.par.t.hb.  £t  ratio  potcfieiTc,  quia, 

2 vbi  ttepuscfidciubHanriaalicuiusafhis.oponec^ 
barc  tempus, & cdcordaic  de  tempore,  iuxta  not.pec 
lnno&jncqualitcr,rupavcrffamS»deaccur.dc  facit 

q quod  appellans  non  tantum  debet  probare  fetappet 
lalTc ; (ederiam  illi  probandum  edic  id  fcci(Tc  intra 
dccSdics.c.  Romana, verfi  vcro,6(  ibiIoan.And.de 
appel.in  d.dc  nos  fiipradiximus  in  conciuf  1 14  nu.d. 

4 ficut  probari  debet»  non  lolum  t aliquem  aceeaafle 
bcncnciumjfedcrii  intra  menfcmacccprafi'c,Clcm. 
I.dc  concef  prarb.  cumalijsaddudisaTiraq.dcre- 
trad.lii^ag.i.  i.glo.  J7.nu*8. 3c  per  Fcl.  in  d.c.quod 
ad  con(ul(ationcm»col.  anrcpcn.  verf.  lecunda  con- 

$ clufio.de  re  iud.dt  quando  aliquid  cfi  pcrmilTumtia 
certo  tempore,  & calu.in  illo  tCporc»  5c  cafu  cfi  pro- 
hibitum:d«bctprc^n  in  tempore,  &calupeimi(Ib 
fcquuTum  e(Te  arg.I.fi  qui  tcnamcntum.ff.de  probat. 
l.codicillis.$.Ti(ia.ff.deicg.;.i.fi  forte. ff.dccadrcn. 
pecu  Nat.conf.i03.  nu.  {.hamquifefundatintem- 
porc/  illud  probare  debet .1. 1.  C deiu.tifci.  Rcbufdii 
trac.depacif.po(^bnu.2p9.vcr(^3.prioritas. 

6 Primblimita,vcnonproccdacconchifio,tquldo 
patroci  pixfcntames»  aut  prxfcmatusnuiluhabeat 
aduerrarium,qui  contradicar » puta  nec  copatronos, 
nec  alterum  pra‘l'emacum»neciplum  ordinatiumrna 

* tunc  ex  quoadus  rcpcrirur  fadu$,prxlumi(ur  fadus 
tepore  debito, nemine  corradicentcdta  colligitur  ex 
ipfoaictrummariod.dccif.  it.  alias. 556. fupci qua 
cfi  fundata  conciufio,in  quo  habet.q’  prxfcntatus  i 
patrono  tenetur ,pbatc  fcinrra  tSpus  iuris  fiiiOcprx- 
icAtatUiUhoc  Qcgeiut , ergo  li  oo  negetur, piumituc 

fada 


I^adainfra  wmpiu,quod  etiam  aniraaducttit.L4bcr. 
fup.cii.loco.no.  7.  vbi  ideo  diftinguendo  conclufio- 
nem  hanclimitaooncm  approbande  dicit  non  habe 
te  dubitationem  optima  ratione, videlicet, quia  fi  po 
tefl  ordinatius,  etiam  extra  tempus  admittere  patro- 
nos ad  pr*fentandum,vt  docet  idem  Lamber.  in  art. 
iblfeq.  quito  magis  poterit  prasfumerepra-fentatio- 
nem  iam  faftam  fuifle  fadam  intra  tempus  datum 
ad  prajfcntandum . 

Secundo  limita,  vttuncucra  Iit  condufio»  quan- 
do przfcntatio  non  fuit  admifla  abordinariojfcd  re- 
ic^a : nam  tunc  nullo  modo  poterit  praefumiiUS  in- 
tra tempus  faftam  fuiflc,'&  ided  tem^sttit  proban- 
dum,cum  contra  illam  adfir  prxfumptio.  ex  quo  per 
ordinarium  non  fuitadmiOa,&  pro  ordinario  prqfu- 
mendum  cft.c.in  pratfentia,derenunciat.l.abea  par- 
te.ini.refpon.ff.dcprobatio.l.manumiffiopcrlibc- 

ros.ff.  de  manumif.  vind.enim  fimil.  &ita  habetur  in 
d.dccif.i  a & per  Lamber.vbi  fup.  nu.  8.  & Roch.  de 
Curte,  in  citato  loco . Secus  fi  prafentatio  fuilTct  ad- 
7 mifla  tabordinatio,&  non rcieaa,quia  tunc pnefu- 
meretur  pro  prsfcntatione,&  fic illam  faftam  fuifie 
intra  tempus  datum  a iurc  > ex  quo  4 iudice  fuit  ad- 
mifla.& pro  iudicc  praefumendum  fit , ita  jpoteft  cql- 
. ligi  4 contrario  fenfu  4 f?pc  allegata  dccil.  1 2.  & ita 
hanc  rfoflram  conclufioncm  declarat  Lambet,  vbi 
fup.d.nu.S.rationib.ibipercum,quihoc  dicit  etiam 
ucrum  effe,  fi  iudcxadmififlctpnefentationcm cum 
claufula,fi  & in  quantumrnam  illa  vetba,fi  et  in  qua- 
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argvmentv.m. 

In  quibus  caftbus  pr3efcntla,&  fcientia,fa- 
ciantprxfumi  confenAim. 

SVMM^ARIVM. 

1 'Prdfentia,i!X fcitntia faciunt j^afumieonjen/itm'. 

2 Prajentia,& patientia  domini^n  mditio  inducit  nuttda- 

tum. 

3 ^Mandatum babtrtvidrtur,qui fiimttfiy patient* fu'^ 

perior t gerit  fe  pro  locumtenentt^. 

4 Prafentia  firmiorttn  inducit  prajumptionm  confenfut^ 

quam  Jcientia,^  patientia.-», 

5 Prafentia  tunc  demum  inducit  mandatum^ando  in  iu^ 

dicio  inieruenit. 

6 Prajens, quando  pars  protefJatur,  videtur  con/intirt->  ^ 

’ & Jibi  praindecat-Ji non  contradixerit . 

7 PraJenSyiJ  tacens  ^quando  beneficium  alteri  confertur  t in 

quoius  pratenditjibi  praiudicat. 
g Pra/ins,mi  dominus  ftudum^n  quo  ius  protendit  alterb 
concedit,  confentire  prafumitur. 
p Patiens  rem,  in  qua  ius  bMet, alteri  dari^fibi praiudicat , 

",  ir confentirevidetur, 

JO  Fideiufor  eius,qui  habet  declinandi  fori  priuile^um—tl 
vbieo  prafente  protefatusfl,  ne  foripriuilegiovttrey 


CldUIUiOyU  « . -vtau  jae  weu  ^ pf»  ......  . 

tuiuiapponuntur,  vt  audiantur  oppofitiones , fi  obij-  tur  prafumitur  ei  rtnuuciajfe.-». 

cientur  non.  quod  operentur  circa  fufpenfioncm  ad-  x j Pater  prffins, quando filius  ajfumit  offieiumpublicum-* 

miltionis»  vel  circa  prxfcntationem.  _ videtur  cenfintirt^. 

Tertio  limita, vt  non  procedat  > quando infiitucre  Quodtamendecla.ibid.nu.  ra. 
habens  non  admifit  prafentationem,  & aliam  causi  j 3 Pater  prafens  filio  ajfumenti  tutelam,  non  videtur  fide* 


naoensnon  aamnu  au.wi  v.uoa  I J raier  precjti 

g fex  prellit , quam  lapfum  temporis  ad  praefentadum,  iubere  pro  eo  . 

puta  indignitatem  prafentati  > vel  quid  fimile:  nam  u^Epifeopo  aliquid fiatuente  in  prpjentes,  videntur  illi  eoa 
tunc  ex  quo  habens  inftituerc  tacet  de  caufalapfus  fenurt-». 

• tcmporis.vidcturacccptarctcmpuslapfumnofuiflre,  15  Canonicus  exigens  prafente  xIMqfiarioCapituliftlM^f'' 
vnde  piaefumcndum  erit  intra  tempus  foftam  fuifle  farius  confentire  prffumitur. 
prxfcntationem, quia  fi  non  fuiflctillaaliacaufacx-  16  Articulus malf formatus, prpfesite parte  produHtts,ab*a 
prefla  fiiiflct  admifla , ex  quo  de  tempore  non  oppo-  approbatus  videtur . 

nit.  Ita  hanc  conclufioncm  declarat,  idem  Lamber. 

<it.locnum 


T admifla  ,cx  quo  de  tempore  non  oppo-  approbatus  videtur . 

c conclufioncm  declarat,  idem  Lamber.  i-jPtelatio  faSia  partibus  prp/entibus,& tacentibus,  ab  eis 
i.7.proquo  facit  Rot.  dccif.  ix. alias  z6r.  approbata  cenfetur. 


not  gl.de appcl.in  antiq.qux  vultpoft  Innoc.  in  e di 
p lc£li,dc  appcl.  quod  ludcx  appellationis  t infirmans 
fententiam  in  vno  articulo  tantum,  in  alijs  videtur 
confirmare, quod  placuit,&  Fcl.in  c.  cum  inter . coi. 
6.in7.fell.  dcreiudic. 

Hic  ad  materiam  fubiungere  placet prefentantem 
10 indignum  prxfumitfcientcrillum  praefentare, pro- 
ut affirmat  Lambcr.in4.art.iS.q.prin.2.par.  2.  li.nu. 
4.  dc  mente  Bald.  i n c.  cum  nos.  coi.  2.  de  offi.ord.dc  ^ 
pcrtex.inl.qiiicumalio.ff.dercg.iur.&ratiocft,quia 
1 1 1 prxfcntans  prxfiimitur  feire  conditionem  prxfen- 
iati,prourdixit  Roch.de  Curte  in  d.ltio  trafta.de  iur. 
parron.in  d.vcrhonorificum, in  4.q.prin.col.3.& di- 
cit notandum' ad  faciendum  priuarc  patronum  indi 
goum  prxfentantcm  pro  illa  vice  potdlate  prxfcn- 
ixtandi.cum  f prxfcntans  indignum priuetur^tefta- 
te  prxfcntandi  proillavicc,  vtdixitHoft.  infumma 
dc  lur.patr.in  jT.quibus,in  prin.^.col.in  verj>$na  qua 
forfan.pcr  tex.in  auth.dcSanftifs.Epifc.iT.fi  quisora 
torij.col.p.  & argum.  in  Authen.vt  clerici , quitccc- 
dunt.iT.vlt.colum.  5.  quem  referendofequitur  Laro- 
bcr.fupra  cit.loco.num.2.impugnando.  glo.  contra- 
rium Icnticntcm,  in  d.c.  cum  nos  >tn  vcrli  idoqce  de 
offic.ord.&  alios  ad  hoc  allegau  > 


\%Prafens  , ^ tacens, quando  aliquis  eius  nomineverbeL.» 
profert, perinde  e^yac  p ipfiea  protulifiet . 

XpHares  prpfins,quandotefiator  de  rebus  fuisdi^bniteS- 
Jentire  prpfumitur . 

xo  Clericus , vbi  prorogat  iterifdiSHonem  iudieis  non  fiti, 
prafente  eptfeopo  , prajumstur  epifeopus  eonjenti» 
re.->. 

21  ludexfi  prafens  ^.quando  aliqui  eius  htrifdifJiani  JL» 
fubmittunt  acceptare  prafumitur . 

xxludexcognofcensdecasfa  feudali,pr(ftnte,if  patient*-» 
domino  feudali  prpfumitur  dominus  confentir*-». 

23  Vqffallo  alienanti  feudum  eo  prpftnttfiomsnusconfens& 

fuum  dare  cenfitur , 

24  Prpfentes  in  collegio, velconfilio , vbi  aliquid  deliberatur^ 

fi  taceant  conjentire  videntur. 

Quod  tamen  decl.ibid.nu.  2^. 

26  Arbitrator  ele^us  ,ipjb  pr£/lnt*,'ip tacente  prpfumitur 
confentire^ . 

2 7 Creditor,cum  in  Jui prffentia  pignus  alienatur dUud  r*~ 
mifijfe  videtur . 

zS  Preyenlia  tunc  etiam  inducit  confenfum , quando ^eeial 
■Ut  renunciatio  d lege  requiritur . 

29*Prp/ent,iy  tacens,vbia£iHm  impedire  non  poterat,  non 
vsdetur  confentire^ . 

^Prafens , ir  tacens , vbi  agitur  de  pramdieio  iuris  realit 
non  videtur  eonjentire.^. 

f I Prafttu,p'  tacent  corfentirt  non  videtur  in  bis , quffuat 
magni  prpiudicy. 

} 2 7” aciturnitas  folain  bis, qua  funt  inodici prpiudicy , in- 
ducit confenfum-j, 

33  Prs- 
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3  5 *Prsftm  affai,<uiut  cura  ad  ipjum  ptrtmtt , iP"  tactm , 
tonfentirt  non  prafumitur , 

^j^Conftnfus  txpre^ut , vbiretjuiritur  ^is  ex  prafintia 
taciturnitati jola  non  inducitur, 

Ti/hifvhinon  luratui  prajinte  parti  deponit,  non  vide- 
tur pari  confentiri . 

56  PrsfeHliu,iXiJCiturnitat,tuncdeinu>n  inducit  cSJenfuin, 
quando  prafins  mteUi^ttyquid  agatur. 

37  dietm  'I  itium  fuijji  prafenttm  non  probat  twn 
inttiltxijft . 

58  Teflit  depcrimufe  prafinttmfuijfe, prafumitur  intiBixif. 
fe,cfuod  agitur . 

39  '^^tariui  atte/laniin  inftrumento,t^Umprafenteinfuif- 

Jt,denufdcm  inttlligentia  fidem  f. icere  dicitur 

40  Te/hsdiucnl‘  arca  prafentum  aUcuius  deponentes,qua- 

do  dicantur  contrarij . 

4 1 Prafem , vbi  erubtfceret  loqui , non  babetur  pro  confen  • 

tientt^ . 

41  ‘Prafem  in  deliihi  alio  non  cofiituto,conJentire  nonprp- 
fuiaitur . 

^^Trafeniyvbi fcitius futim ftUium fibi  rvnanertprocb- 
fent tente  non  babetur . 

44  Prafem  aflui, vt  tefiis,vel'P(ntariui,  nondicitur  in  fui 

pi  aiudiciuinconfintireyetiam  fi fubfcribat. 

4<;  Contumax  inetui  prfiudicium  proconfentiente , vel  ne- 
gante habetur. 

46  Procurator  contumaxpro  conjeniienie  babetur.  ^ 

47  Tacem  dolo.vel  fraude  in  fuipraiudictum  videtur  con  - 

fetrtire. 

45  Prafem,^  tacens . fateore purfonarum  priuilegiatarum 

confintire  videtur . 

49  Prtfeni  afl:/i,cui  contradicere, velconfcntirt  debet , fi  ta  ■ 
ce  at  confintire  videtur . 

\o7 acens  longo  tempore  prpfumiturconftntirc^. 

<s  1 Confinfics  exprcfintia,S'laetturnitatt.etiam  inprfiudi- 
cialibns  inducetur , quando  vitra  tela  mterueait  alius 
alius . 

5 z Coifintirc  quis  prpfumitur  , etiam  in  prptudictalibus, 
quando  adfitni  coniunflp  perfonp . 

\ 

1 t^^cknti.ifaciunt.vtconfcn- 

IT  lusprjcfuinatur.l.qui taccf,  vbi 

Dcc.S:  Cag.tt.dcrcg.iur.c.is,quitacct.vbigIo.  Dyn. 
& lo.  And.dc  rcg.iur.1n  <5.glo.in  l.q^uocnim.  vbi  Bar. 
ft.rcni  nt.hab.qusdicitjquodprxicntem  cflc , & n6. 
co^ittadiccrc,confcntirccft,  qua  ad  id  .adducunt  Lau 
rcn.Siliia.intrad.de fcud.rccognir.q. i. nu.  i6.  l.pvi- 
in.i.S.inagillrum  ,ibi  cctcrum  (i  feir.  ff.de  exercitor, 
adionc.l.i.vbi  Arct.C.de  ctrorcaduocat.gl.&  DD. 
inc.Cumana.in  vcrb.protcftaiionC)dccIcd.gl.  i.in 
i. fi  fidciuiror.in  vctb.rccufarc.ffqui  fatilU.cog.gl.in 
l.fi.S.fi  prxdixcrat.ff.nau.cau.ftabiil.  Ang.&  Roin.ia 
d.l  fi  fidciuffor.Fulg.confiziy.vifocxcmplofcntcn- 
tix.nuni.  z.  Rcbuff.  in  trad.de dccmiis.nu.}6.q. 5. 5c 
in  irad.nominatlonum.q.  i4.nu.  1 70.  A lex.  cof.  1 30. 
nu.  I p.voI.4.Ciphal.confizi8.nuin.S.vbi  allcg.I.qui 
patitut  d l.n rcniuncr.indi.  §.  qui  paffus.  ff.  manda. 
JJurr.conf'.2.nu.54.vbi  dicit)quodprxfcnscontradui 
kiperre  lita,&  non  contradiccnstprxfumiturconicii 
tirc.libiq;  prxiudic.at,  adducit  Barc.  in  fi.  C.  de  rcinif. 
pig.  Hoc  cti3  tenuit  Illuftr.  Caird.  Alba,  in  addit.iuis 
ad  B.ait.ind.l.qiii  paiitnri&ind.Ui  remunerandi,  ff. 
mand.Parirc6f.65.nu.i9.vol.4.Guma.conf,i43.Scr. 
PctrusMaffar.nu.z.vbiadducitnot.in  l.Caius.  ff.de 
pignora.ad.Kar.c6f.id7.nu.9.vol.^.vbi  inquit, quod 
in  adu,in  quo  requiritur  confcnfus.vcl  diflcnlusipn 
icnS)5c  taccnspfumituiconicntirc.adducit.l.dearta- 
le-ii  qui  t3cuit.ff.de  intcrrog.adioni.c.2.  dccofcf.in 
fi.c2,dc  accuf.co.lib.d.Iaf.iiil. patre  turiofu.col.pen. 
ff.df  his, qui  funt  fui, vel  alieni  1 aris,  idc  tenet  Licol). 
Mandcl.cof.  1 z.n.j.Iac.Nig.in  1. 1 .nu.79.  cum  feq.  ff. 
de  vcrb.obl.l nn.in  c.vcftra,&  ibi  Abb.  1 n fi.de  loc.it. 
fcd.de  Scu.co1'.17.3c  Aich.ia  c.proniiuuaaduni , dc* 


con(ccr.diff.3*Ant.Butr.inc.cumoSs.  dccoaff.  & in 

c. quxin  ccclef.co.tit.Abb  in  c.  nonnc.de  prxfump.^ 
Alcx.inl.rxpc.ff.de  re  iudic.Bart.&^communiicrcac' 
teri  in  l.quxdotis.ff.lblut.matr.Fcl.in  d.c.nonnc.nu. 
ip.Bcnedid.Capra  hanc  eandem  couclufioncm  po 
nir,rcg.sd.num.4o. 

Colligiturexhacconcliinonc,primbprcrcntiam» 

2 Sc  patientiam  f domini  in  iudicio,  inducere  manda* 
fi  prxfuniptiunem.lnn.in c.cx  par.decani.dc teferip.  • 
vbi  Fcl.nu.^Bal.inl.i.vbi  etiam  gio.notab.ff.de  nc- 
got.gcll.lac.N  ig.in  d.l.  1 .nu.sz.  vcrf.4.  pro  illo  intel- 
Icftu.ff.dc  vetb.  oblig.  vbi  hanc  opinionem  Innocc- 

*.tiidicit*communitcrcffcrcccptam.Bal  in  I.i  C.de 
errore  adnocat.de  ibi  etiam  Aret.Fcl.inc.  ffaternita- 
tis.col.^.dc refiib  Bart.i  n d.l.rxpc.ff.de  rciud.Rcbuf. 
in  ttad.nominarionum.q.  14.  num.70.  allegat  Alex. 

p conf.  1 sy.nn.  lo.vol.z.qui  dicit, quod  (i  quis  tgerat  fc 
proIocumtcncntc,lcicnte,&  patiente  fuperiorc.  pre- 
iiimitiir  h.abcrccoinminioncm,&  mandatum.lcdaa 
incn  loquitur  dcrcicntia,&  patientia,  non  autem  dc 
pr.i:lentia,qux  plus  etiam  operatur,  & firmiorem  in- 
ducit mandati  prxfumptioncm , vt  inquit  idem  A Ic. 

d. l.rxpc.nu.pj.ff.dcrciudic.  vbi  declarat  didum  In- 
nocentijin  d.c.cx  parte,  innocent.  etenim  voiuirge- 
ncraiircr  ex  fcicmia,  & patientia  prxfumi  mandatu. 
A lex.  autem  oflcndit  regulam  hanc  non  vfqucqu.a- 
queveram  clTcjfed  paucistantumcafibus  locum  ob* 
tincrc,inrcrquos  hic  rcccnfctur,  cum  vitra  Icictiam, 
6c  paticntiam,intcrucnir  prxfcntia.allcg.Guidoncni 
dc Suzaria,in i. liccr.C.de procura. lo.Andr.in  capit. 

1 .dc  Ipon.impubcr.in  6.&  Bart.in  d.l.  quocnim , qui 
confiituunt  maxiniam  differentiam  inter  prxlcntia» 
&patictiam  ,dc  abfcntiamxx  prioribus ctcmin  qua- 

4 litatibiis  t firmiorinduciturprxlumptio,vtnosctil 
aliquantulum  attigimus  1'upra  in  conciufionc  nian- 
datum.Idcm  voluit  AfHid.dccir.30S.nu.6.verr.z.ad* 
ducitur,vbi  plurcs  allegat. 

Declarandum  tamen,  ideff , vt  procedat , quando 
prxrcntia  intcrucnit  in  mdicio:  tunc  enim  verum  e(l 

5 ex  prxfcntiaprzliimi  mandatum, fccustfi extra  iudi- 
ciiim , quemadmodum  ex  lententia  Guidonis  Suza- 
rii  tradit  Alcx,ind.l.fxpc.ntf.93.  Ad  q'.!i’omnino,vi* 
dcqnx  diximus  in  d.concliifionc  mand.iiuni. 

6 Colligiturfccundo,qu6vl  fi  qui>  pixlcns  fir  f cnian- 
doprbtcftatio  fit  a parte',prcfiiiniriirconlL*nfirc,&  li- 
bi prxiudicat.ira  inqtiir  A lc\.m confit  30  nu.i6.vol. 
4.pcrid,quod volunr.gl.N  DD.inc.Ciimana.jn vcrl'. 
protcrtationc,dcclc£l.gl.  1. 111  l.ii  fideiunbr,in  verb. 
rcciifiirc.ff.qui  latifd.cog.3c  ibi  Angi&  Roimgl.ml. 
fi.3f.fi  prxdixerar.ff.nau.c.lup.llab.  &c. 

Colligitur  tcrtib.quod  fi  quis  habeat  ius  ibbenefi* 

7 cio;&  co  prxfcnrc , 6c  tacente  t id  alteri  conferatur , 
collatio  valida  cft.quia  prxfcns,5:  tacens  prefiumitur 
iiiri  fiuo  renunciarc.ica  decidit  Tancrcd.que  .allegant 
Prxpofiius.flc  Archid.in  c.li  rcruus.54-d1fl.lmol.in  c. 
exore  .coi.  7.  vbi  etiam  D Bencd.  col.fi.de  his,qux 
fiunt  d niaio.  par.ca.  & hanc  opinionem  veriorem, 

* * communiorem  dicir  Pari(.coof.76.nu.  14.  V0J.4. 

8 Colligitur  quarto, qui  habet  iusfin  fctido,li  eo  pix 

feme  dominus  id  alteri  concedar,  ncc  contradicat  is, 
(|uiiujbhabcrc putat,  prxfiimiturconfcntircconcel- 
ltoni.§.pratcrca,vbf  gl.in  verfiregreffum.  titu.quibus 
mod.fcudamitrat.in  vfib.fcnd.quod  ab  omnjbusap- 
probari  dicunt  Bal.Ificr.Aluar^c  Prxpof.quosrcfcrt, 
comprobafcj.  Barif.d.confi.76.nu.  1 5.  f 

p Coii>giturquintb>qubdgencraiiicrfqui  habetius 
ad  rcm,fico  prx(cnte,&  r.on  contradicente,  id  itisin 
aitenim  transferatur, videtur  tacite  rcnunciarc,vt  aic 
jplemct  Parifid.conli/^.pcr  noi.au  in  c.ex  lircris.de 
pr.vfnmpr.&,  in  c.  ex  ore , vbi  glo.St  DD.Abb.CarcL 
• lmo.6(  D.Bcncdicl-dehis  qiix  fiunt  a maior. par.  c. 
cum  pluribus  alijs, quos. illcg.iple  Pani,  qui  abeo  fia- 
cile  peti  polliinc. 

loCol- 


lofephi  Mafcardi 


Vo  Colligitur  fcxfoi  ^ fi  quis ffidciubcat pro Tirio, 
.qui  habeat  declinandi  fori  priuiIcgium,fidciuflTorau 
’ tem  proteftetur, quod  non  debeat  illo  priuilegiovti, 
fi  tacet  confentirc  prxlumitur  > & deinde priuilegio 
illo  vti  non  potefi  glo.in  I.fi  fidciuflfort  vbi  laf.fF.qui 
fatifd.cog.  Alex,  in  d.l.farpe,  col.p.Iac.  Nig.  in  d.l.  i. 
nu.j  a.vcrf.fccundo  per  Bart.fF.de  vcrb.oblig. 

XI  Colligitur  feprimo)«p  t pater  pra:fcns,&  tacens  fi- 
■ lioaflUmcnrc  officium  publicum,videturc6fcntire. 
Se  pro  illo  fidciubcrc.  l.z.  cum  fimil.  fF.  ad  municip. 
Bar.in  l.z.§.filium)&  in  1.  Lucius.if.idcm  refpondit, 
cod.rit.  Azo.  in fumma,  C..cod.col.i.vcrf  quid  au- 
tem (i  filius, de  verf.  fi  autem  DD.  per  illum  tex.inl. 
i.quod  cum  co,lafind.l.qua:dotiSinu.82. 

IX  Id  tamen  declaradum  effi  vt  procedatf  in  officio 
publico  authoritatc,&  adminiffiationedccusinoffi 
cio  publicotantu  authoritate>  adminiOrationc  vero 
ij  priuato, quemadmodum  efl  tutelamam  pater tpre- 
fens  filio  aflumenti  tutelam,  vel  curam  non  prg  fumi 
tutc5fcntire,adeovt  videatur fidciubere, I.fi  filius, in 
fi.ff.dc  tutel.l.Lucius.ff.de  admin.tut.glo.  & Barr.  in 
d.l.x.glo.dc  alij,in  d.l.  r.Cquodcum  eo. Alex,  in  d.l. 
qua:  dotis, nu.8x.Parifconfpj.num.  14.V0I.  r. 

Colligitur  odauo  ex  hac  eadem  conclufione  , 
quod  licet  £pircopus,velcapimlum  non  poffintali- 
14  quid  (latuere  in  ignorantes:tamcn  f fi  (int  pr^fentes 
videntur  confentirc, ita  inquit  ParilTconf  po.num.5. 
vol.4.adducir  Imol.  in  cap.vcfira,  deloca.de  incap. 
cum  omnes , vbi  etiam  Butrius*  de  conil.tuto.Fc* 
dcric.de  Scn.conf.17.  Archid.indicV.c.pronuncian- 
dum,  de confccratione diffindi.  ?.  Abb  inc.  x.dcfc- 
rijs.dt  c0nf.7x.in  ncgocio,vol.i.Ioan.  Andr.de  Buu. 
in  d.c.vdlra,dcloca. 

Colligitur  nono  , quod  fi  canonicus  exigat  affi- 
dlus ) de  redditus  prsfcntc  Maflario  capituli , de  non 
J5  contradicente,  tMaflariusprafumitur confentirc. 
ita  rcfpondit  idem  Parifconf.j2.num.x8.cod.vol.4. 
adducit  not.in  d.l.qux  dotis.lf.fol.marr. 

Colligitur  decimo  ex  hac  cadcconclufionc,qu6d 
j6  fi  pars  prxfcnsf  fit  de  non  contradicar,  quando  ,pdu 
cicur  articulus  fiuc  pundlus  etiam  male  formatus, 
prxfumitur  illum  approbare,  icarefpondic,  pluries 
allcgarus  Parif  conl.i  jx.  nu.x6.  volu.  4.  vbi  adducit 
Bart.in  l.i . C.  quan.lic.ab  empt.  difced.  cum  plurib. 
aliis.qiiosapudiprmn  videre  potes. 

Colligitur  vndccimp.qiquandorelatiofit  parti* 
I7bus  prxfcntibus  , de  non  comradiccntibustprsfu* 
nnintur  illam  approbare  , vt  voluit  idem-Parif  in 
alie g.conlil.i  ji.  in  fin.  vbi  ad  id  adducit  Innoc.  Io. 
And.in  c.mtiinaffi, extra  de  appellat. 

‘ Colligiturduodccimo  , de  pendetex  hac  eadem 
conclulionc,  id  quod  voluit  Socyn.  iun.conf.82.nu. 
1;.  volu.  j.  vbi  quidam  Baronicuipiam  abfcnticriT 
men  a ppofucrat, deinde  vero, cum  eflent  coram  Re- 
gc.de  Baro, de  is, qui  in  cius  contumeliam  verba  pro- 
tulerat , Rexair.  11  Barone hA pariato  cbiaro,mttlendo 
ciafc:/no,cbe  bauejp pariato  in prtgiudtcio  deltbonor  fuo. 
DixircrgoSocvm.  quod  Baro , ex  eo,  quodprzfcns 
18  fuit;  de  non  contradixerit , videtur  t i pfc  ea  verba 
iterum  protulilfc , de  comprobafTe  per  rcgulam,qus 
dicit, tacentem  confentirc  przfumi. 

Colligitur  tcrtiodccimo,qi  heres  prcfcns,quando 
teftator dilponit  deicbus  iplius  hzrcdis,  de  non con* 
l9tradiccnst  pratfumiturconfcnrirc , ita  per  quam  co- 
piosi oftendir  Parif.  conf  x.nu.  ?j.dc  pallim,  volu.  j. 
p.)lt  Bal.in  1.  i.in  x.quxffionc.  C.  commodari.  lafin 
l.fiquando.S.  de  gcncraliter.num.  7.  C.dc  inoffic.tc- 
fiam.  Q^udere  tamen  vide  eundem  1 a f.  ini.  li  fun- 
dum pcrfidcicuminintim  fV.de  Icg.primo. 

Colligitur  qiiartodecimo,  q>  li  clericus  prorogat 
iiirilUiCtioncin  indicis  non  (iii, prsfcntc  Epifcopo,5e 
Xonon  contradiccntc,.t  videtur  lipilcopusconlcntirc, 
itadetveminat  laf.in  di^a  lcgc,(  qus  dotis,  adducic 


Abb.in  capitu.GgnificaflI.de  foro  competenti . 

Colligitur  quintodccimo , quod  fi  quis  (ubmittac 
fe  iurifdidlioni  iudicis  non  fui  iudicc  illo  pt«Bfcnte,is 
21  iudex  t prxfumitur  acceptare  , adeo  quod  non  po- 
tefl  deinde  fubmittentem  poenitere,  ita  fingularitcc 
determinat  Abb.in d.cap.fignificafli,num.;.dcfoio 
compet.argum.illius.cap.  facitadld, quod  tradunt 
Ioan.And.But.de  alij  in  exQ  P.  de  G.  de offic.  4elcg. 
vbi  dicunr,qu6dfiduoprorogantiurifdidioncmd& 
loco  ad  locum  , puta  duo  Papicnfcsproroganriurif- 
didlioncm  iudicis  Mcdiolancnfis  prxfcntc  Iudicc 
Mcdiolancnfi,  de  raceme,  przfumitupconfenfusU- 
lius  iudicis, quos  refert  lafin  d.l.  qux  dotis . 

Colligiturfcxrodccimoiquod  fi  quiscognofcitde 
caufa  fcudali  prxfcntc,  de  patiente  domino  fcudi,p* 
ixfumittdominuscofenrirc.  Andreas  delfcrniainc. 
Impcrialc.S.prsterca  ducatus.de  ,phibita  fcudi  alie- 
natione,quem  refert  laf  in  d.l.  qtix docis,  de  adiflas 
trcsillationcs  facit, quod  dicitur  fadVumdccolcien- 
tia  iiidicisid,  quo  d efl  facium  iudicc  pnefente,  licet 
tacete, ita  no.Bal.in  1.  omnium,circa  n.  Cde  teftam. 
per  illum  tcx.  in  verbo , conlcicntiam.  iundlo  verf. 
Hzc  fine,  quem  per  om  nia  approbat  laf  vbi  fup. 

Colligitur  decimo  feptimo,  9 (i  vallallus  alienae 
fcudum  domi  no  directo  fcicnce , de  patiente,  domi- 
i)  Illis  t vidcrurconfcntire.glo.  notab.in  c.i.  verf  per- 
iniffioncdc  prohrb.  fcu.  alien.  perLotar.  quam  ibi 
probnr  Bal.Iaf in  d.l.qux  dotis.n u.8S. 

Colligit  dccimoo(iiauo,q>  (i in  vniucrfitatc, colle 
giO)(cnaru,capirulo,  aut  quapiam  re  huiulVnodi, ali- 
quid traelcmr, fcicntcs.de  pr^fcnies.ctiam  fi  nihil  di- 

24  eant  t confentirc  prxliimuntur.Qna  propter  fi  in  ali- 
quo capitulo  collcgiov^  aliquid  daninosurcipubli- 
of, . aut  alioquin  turpe  deliberatur, tac5tcspr?fcntcsq; 
ita  renentur  poena  dclifiii.ac  fi  cSfentirent  Abb.poft 
Innoccn.inc.i.dchis.quxfiuntii  maio  par.Capit.de 
inc.2.col.vlf.dchis,qux  fiunta  Prxla.fincconfcnfu 
Capit. Alber.  pulchre  ini.  poflliminium.S.fin.fV.de 
capt.  de  poffiimin.  rcucr.  & tradit  quam  latiffime 
Cxph.confixo.volu.i.  Parif  conf  7d.nu.ii.volu.4. 
Mcn0c.c0nf5s.nu  6$. 

25  Id  tamen  imclligcndum  efl,  vt  procedat  fin  his,’ 
qui  funt  vocatiad  concilium.de  funtparcs.omncsq; 
xquaics:3CX’qucprincipalcs,dt  vcvnmerfi>Donaucg 
.vt  finguli  confentirc  debent  j fccus autem  contra, 
nam cxpreflTus fingularisquc  omnium confenfus re- 
quiritur, ira  declarat  eleganter  Czphal.d.  conf  1*10. 
5e  Parif  dic.  conf  7<^.acMcnoch.  in  add.conC  58. 
apud  quos  videre  nullo  ncgocio poteris. 

Colligi turdccimonono,  quod  arbitrator  eledhis 

26  ipfo  prclcntc.dc  tacente  f vidcrurconfcntirc, Specu, 
in  tit.de  arbitris.S.fcquitur.verf  1'cd  nunquid  arbiua- 
tor.  Contrarium  tamen  tcncfibi  loan.  And. quem 
fcquiturImol.inc.quintauaIlis,in  19.  c.  inter aibl- 
trium.dc  arbittatorcm,dc  iurciuran.  quorum  fenten- 
ti*  accedit  A lex.  in  d.l.qux  dotis-col.pcn. 

Colligitur  vigcfimojcp  .fi  me  prsfcntc, de  non  con-’ 
tradicente , alienetur  res  mihi , vel  pignori , vel  alio 
27quouismodoobligata.prcriimitut  pignoristremif- 
fio.dc  cofenliisalicnadi  preftitus  debitori, ita  in  fifco 
rcfpondcnt  Imperatores  in  I.fi  hypothecas.  C.dc  tc- 
mifpign.fi  hypothecas  , inquiunt,  fifcodiffiahcntc 
creditores  filcnrio  tradiderunt  negotium , palam  cft 
aflionc  eos  fiia  amilHTc,  quam  in  rem  habebat,  nam 
fifcalisHafix  fides  facile  conuelli  non  debet.  Sed 
Capra  fupracitaro  loco  id  generaliter  locu  obtinere 
contcndit.non  foluni  in  caufis  fifci.-fcd  & in  exteris 
fimilibus.  argum.l.fidelitcr,lafc<»nda.§.pater.ff.dc 
pignorib.glo.  in  l.Caius. ff. dcpignora.aftio.dt  ini. 
fxpe  de  re  md.&  in  d.I.fideiuf.C^od  tamen  locu  ha 
• bet  , quando  diftrahitur  res  mihi  obligata  , fccusli 
diftrahcrctur  res  mea,  vr  ibi  per  Caprain  nu.  14. 

♦ Plurcsaliasillationcscolligcrcpotcsper  teex  ijs, 
' qux 
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iradunr  furacitati  DD.In  locisaitcg. 

. Ampliatur  ifta  conclufioivt  procedat  etiam  quan 
iSdofpecialisticnanciafio  requiriniri  iege.  Nltunc 
cnam  per  prcfcnnam^dc  patientiam. ioducitui  rciiu* 
ciatio  <pcciaiis.ira  liosulariter  dicit  Ang.in  1.  n lidc* 
iu/lor.nu.?verr.in  tcjuu  ibiiptaKlicend6.fi'.  qui  fatird. 
cog.vbtqu<9firur.anljdc(ur6dciullbr>qp|ihabcatde’ 
ctinadi  (ori  prmilcgium/3t  protcfUtionar.quodno 
^bcat  lUo  ptiuilegio  ru/i  taceat  rcounciatlc  pratlU 
mitiv»  & umoi  requiritur  renunciariorpcciaiisr  idC 
iradtrlaf.ind.i.quardons4iu.89.vbiadducit  Arer,  la 
c.tuis.  ivcol.ad  fiiiem,  dcicQibus. 

Limitatur  prima  iflaconcluno,  rtprocedac,quaa 
do  quis  a^um,  qui  gcrcbanir  impedire  poterat  /<^us 
99  6 non  poterat  'jimpedirequominus  id  pcrficcrefor  t 
quia  tunc  Donprarrumiitir  confcnrirc,  ira  eleganter 
* declarat  Macer. mi.rxp^.fF.dcrciudi.  vbidicit>quod 
ficx  duobus  hxrcdibus  debitoris alierraoium con- 
demnatur alteri  integra  remanet  defenfia  > quoniam 
Apionem  CfcditoriS*de  fcnicntiam  impcdnc  non  po 
^anfi  autCcrcditorcm,  qui  poflerius  mea  hypotne- 
•a.ius  habear»  agere  pcrmirtarquisconfciirirc  vjdc' 
totpquia coniradtceodo  impedire  potcrar.nc agerer, 
^l.tn  ).6dciu(Jbr.$.paterni  verb  mamfeflunntf.  de  pi 
gocrib-dc  me. i.in  ver. tacuerit, ad  (i. 27. diASn^io c6 
alfjsaddu^isfKT  iarind.I.quxdotis.niJ.76.&:9T*ff^ 
(bl.matr.  Idq;  * communitci  teneri  teOatur  Capra  in 
'*  loco  1'upra  allcgnu.47.Fcl.in  cnonncuu.  1 1 .(Uprx> 
iiimpt.Parit.confpt.mt.iS.voI.t. 

)o  Limitatur iccund6.vrproc<rdattconduno>quan’ 
do  agitur  depixiudicioiurisrcalis:  iecin  vbi agitur 
de  pta>udicjo  iuris  perfonal  isi.  dliusfani.  §.  inuicus. 
il.de procur  BaJ.io  I muitus»  & ibi  etiam  Caftr.  C.de 
procur.io.And.tn  addir.ad  Spec.  in  tirdearbic.  If.  fe- 

Suitur . vctC  Icd nunquid  arbitrator» cum  abis  addu- 
:ts  per  laCin  d.l.  quaedotis  idem  tenent  ibi  Alexan. 
pod  Eart.de  Mandd.  Atbcnfconl.  ra.mi.j.parttd. 
coni'93  .m1.46.vol.  1 .adducic.lpcn.  ff.  de  t'un.  Cxph. 
conf.1 10.nu.14.v0L1.vbi  adducicRuin.m  l.i.coLi. 
ptopcb.fKde  leg.  t^St  gcncralita  regula  failitiquan* 
31  do  agitur  I de  prxiudicionon  modico,  vticnlit  Pa- 
rii d.conf.p). de  tradidit  laf  ihd.I.  quxdotis.de  ante 
3 X cum.Bai  t.dc  A lex.  Nam  in  modico  prxiudiciotcon 
iicnrusprcSumiturcxrolataciturnitate.l.cuni  Tube- 
ronis S.iUju  quidam.ff.de  pccD.l.Sabinas.ff.cominu 
nt  dmid.LLabco.cumRlo.  tf.de  acqplu.arcen.l.  qui 
^ bona.  S.  n v)uis  iulTus.  it  de  dain  infei2.Hxcqi*coin- 
muniter  omnia  teneri  tedaturCapra  in  (uptaciuta 
tonclui  zi.de  hancliniitaiioncm  tradidit ctiS  BerS. 
conr.io9.mi.;o.voi.i.Abb.  conf.*4d.fa^umncpro* 
poninir.nu.T.voi.z. 

Limita?  tertio  cdcluTtOiVt  no  proccdat.qn  quis  €(• 
f^recpixfcnsfadui.  cuius  tuitio  adipium  cura  folici- 
ludineq  pcrrincr.NS  vt  ait  Paul. in  l.).ff.<icaud.tut. 
authord  neri  aliquS  tunc  dicimus»  eu  exprefsd  dicit, 
dcelarat  voImafS  rua.Hocdicit  Bar.md.i.  qux  docis» 
nu.2?.vecr.in4*caru»qnrdpicic.Cuiu$rnIamc5pfO* 
bat.ibi  Aie  n.zs.vcrf.cir.quattu  mcmbrG.ibiqucIaf. 
DO.  lOi.faciunt  ca.qux  voluit  Abb.conf.40.  Fa^um 
iic  ^ponitur.mi.AvoI.  z.ubrdicir><p  prohibitus  dona 
' tcUoccosdbalicuiusiad  hoc.vt  donatio  valear  «ex- 
picrsusiiliusconienfusrcquicit  .rpconiiliu  Abbatis 
mddosclafail^t.ind.Lqdou>»  proc6fi47.  dide- 
* mu  id*c6}tcreflc receptu icflacCap.  fupradra.  loco 
•I4nu.54.de  ghralitcr»vbi  iiure  cxprcmiscbicnfostrcq- 
dtur  pfcmia»dc  taciturni ta.s  no  inducit  cdlcnsuiUMia 
dir  Cap.ibi|M$  ct  n.57-dc  lat^  laf.Td.Lqdotis.n.io5 
Limitaturquarto»  vt  non  pioccdaf  tn  tefle.qni  nd 
Huraruspnrrenic  parte  tcfliKcatiir.  Ndcnioiparspiq 
S5 fensfcoiUcixircprarrumituriVtiniuratus  deponat. 

ka  rradiiUr  in  d.l.qux  dotis  adducti  loa.  And.ioc. 
"*  clupee» de tefiib. dede  •communi  opinione  icflatur 
Fd.iD  cutis  qu«ftau.z.vc#.kd  vitra  Pu^i.qmuc. 


Limitatur  quintb concludo, vt  non  psoccdatiquS- 
doisiqiii  efl'a  [kxiensindimclligercr:  nam  ira  dcinfi 

|6cx  prxlcntia  confcnfusprzfuinitur.  G t intcMigentia. 
concurrar.Qnomodan.conrcntitcpouit)  quii^in- 
Tclii^tid»dcqboagitur.l.coram.Cdcverb.  Gg.  Ldid 
protcrre./.coram.ff.deatbi(.dL.ibi  Bart.dicir.qu6d  it 
tcAisdicat  Titium  fuincprzfcntcm.de  aiiustcilisdv 
eat  non  rui(re,nd  funt  contrarii : nam  priorintclligic 
de  pixfcnria  corporea,  alius  vero  de  piz!'eoti.i  men- 
tali,& VI  ita  dicam  intclligcntiali.Qiiod  diAu  mfac* 
de  probat  Cor.conf.idojiu.T.vol.  2.  deconf.  jop.  mi.. 
8.\ot.  4.  vbidicir.qttodprxfcntiaaaturaLsrequi^it 
tantum  corporalcin.prxtcntiam.ar  prxieniia  ciuiiis» 
de  corporalcm.dc  mcncold  airdlcntiam  rcquiri(.add. 
Barr.Ang.lmo.in|.h(rcdcspalam.inprin.ff.dcrcGa. 
de  Bu.in 1. 1 .in  G.rt.dc  au^.  tur.  idem  tcncclpfc  Cor. 
conf  200.  in  prin.  vol.  1 . conf.  toi  jiu.  1 5.  vol.  t .Qua* 

37  propter  fi  tciiis  dicat  tTiiium  pura  pr^entemhaf' 
fe  nou  probat  eum  intellexi iTc  l.  1 tutor . fi  inuitus» 
Si  ibi  voluit  Barr.ff.de  auf(or.tut.ooc.gl  de  DD.  in 

c. pTXfcn!iim)»iavcrf*.imcrrogatoria»dctcGi.ind.Bai. 
d^Ang.io  d.i.hxrcdcs  pall.Ba!.in  i.i.ad  G.C.  de  bon. 
yels.fcc.tab.de  inl.fj  nonfpccialLC-detcGam.Alcx. 
conf.73.nd  puro  hunc  noiarium.col.  1 .nu.  1 .verf  p6- 
dcro.ctiamvoLt.tibipoGfiartdndd.i.dicir,9tcUis 
'deponetedebet  Titium  fuiHc  prxfcnidi  de  audiulGc. 

Subliiiiit.inda  cfl  hxcqutiua  limitatio , de  intelli- 

31  geuda.vr  n6  procedat, coin  aliquis  f de  fui  ipGus , nd 
eriam  tenijprxrcntiadeponii.iialoquutuscB  Bar.m 

d. Ki.^.vlt.tT.dcauih.nit.ubi inquit , quod fi  tcGisdi- 
cat.fcprarfenrcm  fuiUe  piaiunn»de  intcll^cntcmjfc- 
cus  fubdit.ibid.  Bar.  fi  alium  prxfentcm  fuiHedepo* 
neict.quoniam non fcquiturergo , de iarctligchrem 
fuifTcjquu  potuit  vmimabaliofailtcfcpararu . Barr. 
rcfcrunr,d(  feruntur  Bal.iii  d.l.t.cir.G.vcri'.addchic 
voum  vcrbu.<J.dcbon.poff  fcc.tab.de  in  e.  eu  vcOri. 
nu.4  dcclc^ia  Ang.ini.  fiquisigitur.col.i.vcrf.ibi 
prxienrtbus, mautb.de  Gdinflr.Bmr.Abb.Card.Flo- 
rcn.de  lmo.incpcrucuir»il  t.dctcilib.  cog  idc  Abb. 
in  proceni.Greg.coi.4.  vcifnu.  4.  de  hxc faciunt . de 
ibifeJ.col.vit.nu.zi.vcificcminquanium.iddlniu. 
inl.2  )».vlt.cQl.2.iicrr.fc<l  fi  ablcns-tt.l^l.  marr.de  ibi 
Alex.col.i.nu  lavirt.ingLinvcrbfedGablcns.  vbi 
rcf^robat  Ba  Ltbi.de  abbi  in  loco  ab  eo  citato,  cor  tra  ■ 
riuiii  tcnentcm.Arcr.coLtaictf.mgl.lupeitierf.liab- 
icnsilaf fub  dubius  tamcn.col.  3 nu. 20.uerfin0.cjc gi. 
& feq.de  R.ip.col.4. nu.  1 AticfJn  ea  glibi  quo  ad  aoi 
mum.  qui  alius  citat  concorde»,  idem  Alex,  m conti 
iSo.incaufa  Angelorum  Hcbrcorum.col.  i,nuin.i. 
vcr.de  lice(iprercllis.volum.24nconllii  i.uifofupe- 
norc  thcmatc-colum. ) num.d.  uctf.  namlicet  tcflis» 
voI.3.Fely.inc.caurammatriinonij.col.  5.  fub  nu.7. 
ucrffcd  utrum.de  otHc.dcicg.in  ccum  caufaiii . coi. 
8.fub  aQm.)»vcfr.(ecnndodcclau.de  colum.lbqitcn. 
uprf.iGa  umen  Itmitantur»de  tcfH.ubi  Uie  baiic  ma* 
tctiamdcciarat.laf  mrub.C.dc  in  iusuoci.col.i.nu. 
5.ucrLde  Ita  icnco»dc  »n ) • 1 ad  6n.  cod.  ut.  Crauct.  in 
coitiiz  8 i.In  hac  ca.coi.5  .nu.  5.  ucrf  fecundo  rcJpbn- 
dco.p.ir.z.  cum  pluribus  alik.in  hanc  fcntentUni  de* 
du^isa  Ioan.Stepha.Lainbcrtcii4ntr8^.deccHUra 
ef:buscotum,quib.aiutccon)iii.dcc.gI.7,in  uerfeO* 
(cnius.  q.s/.  nuin.85.  ubiiiiquit,  quod  licct  multi  ex 
his  ii mpiicitcr  loquantur , pixfcntcm  fcilkct  in  du- , 
bioprxiumi.de  intciligenicin.tajncn  idaccipiedum 
ci!c,  ut  fupra  diximus  nempe  cGaliquisdc  uiipGus, 
non  etiam  tcrtuprxfenua  deponit  per  ea  .quxipfc 

* aWcgat.fubiungcns  hanc  cHc  * comiuuncin  optiuo- 
ncin.cx  Alcx.ind.I.a./.uif.tf.rol.marr.quamuisipsu 
Bart.ind.i.i  .$.u]t.ff.deaurho.  tuuabicfimeiiocrit 
idem  Alcx.incopf  134.10 caufa, delite  intcrAibfr- 
tinuin  de  Minaldis»col.  2.  nu.  4-  uerf  bimon  quartus 
te(fts.uoiu.  2.  dum  loqiicnsdc  reiicdc  tuapiiuvpix. 
feoua  depooeme^  inquit  Donpra:iamuUnimtv.Ui, 

gemem 


lofephi  Mafcard! 


1 • ' 


i 


"entem  fiiilTe.pef^ofttlniitlBartol.ind.l.  lApet  ac  Lambcrten.in  eadem  glo.y.  )u^  diflo  vcrbtf  | 
&6finc.?t*fcntiutn,,invcrf.iijtcrtogatotaidcicfti-  confeiifuSinu.»7-vcrf.quanquatn  etiam . 
bas.in6.cum  fimiUpcr eum al legaris. fcd perperam,  Limitatutfato.vtnon procedatcondnfioxpiari  k- 

vticriam  illum  reprehendit  laf.  in  dia.rub.Cde  in  4tdoquisterubefcerct'oqui.|.pen.vblDD.ff.dcftir.  ’ 
ius  vocan.  nec  contrarium  dixir|lorindia.c.pre-  Capta  vbi  lqpra.nu.fo.  » ' 

rcnlium.qnia  tantum  inquit,  fi  icitis  deponar,  fepr*-  I_imitaturfcptimo,vtnonproccdatindoliui$,in 
fcntcmfuiire,poBe  partem,  contra  quam  deponit,  4aqolbus  tp>4fens,&  tacensalionSconllilutondha*. 

“ bctutptocflrentieto.l.quivas.S.vcta.x;,ff.dcfnr.l.i. 

S.fitd  in  co.vbi  Bat.  IT.ad  Sillan.  Capr.vbi  fiip.nii. 
Limitaint  o&auo,  vt  non  procedat  quatidoquis 


eum  Interrogari  facae  an  J:  viderit, quia  poiuii  pr« 
lens  foi  flc.ac  tamen  non  vidiCcic  itadeclatat  idem 
Lambcr.  vbi  Ibpta . 


Declaraiunnafublimitatio,  vthabcatlocumin  4]  fcit.tiusfuumlaluumfibircmaneroUicut.S  non 


videtur.ff.quib.mod.pign.  vel  hypoth.  Ibluit , Sc  di' 
ximus  late  fupra,inconcl. Pignus . 

44  LimiututnoajuandoquisclTct  pncfensaaui.tve 
leftis.vcl  VI  notantis, ranc  enim  ctialubrcrib£don5 . r 
pcefomiturquisconfcntire,  vtttadifquaralatilTime  ^ 
in  Intel,  de  rctraft.  conlangoinconim,  glo.p.nu.  14*. 
Suhlimitaatur  autem  ca , qux  fiiperiusdida  fitne, 

, . vtnoptoccdant.primQlncontumace.iscnim pront- 

quidfcire,infin.icl'cquitutS^y.inconf.ii4.vifotc  ei mag.s incommodo  ecdir, proconfentiemcfvel 

ftamcntoDom.Matiani.col.a.cum.y.  vctCtedpofc  ricganrcin  ptatitidicialibusliabctttt.ldcattatc./.quf 


leftc  fic  otetenus  deponente,  n5  autem  in  aticftatio 
)9  ne  t ■ n Icriptis  per  notarium  iaflaiquia  tunc  prentia 
accipitur  prointclligcntia  , quoniam  verba  notati) 
Ium  cum  cffeilbi  intdligenda,  vtno.in  l.prima.C.de 
vfur.Jc  in  l.lciedum.  ff.de  verbor.  obi  igat-dc  ita  cft  dc 
tuente  Batt.  4c  Bal.  ini. prima  ,C.decrto.aduoca.Jc 
apertius emfd5Bart.in  l.coram.ff.deverbotfi  ligaifi 
eat  .&  in  ttaft.de  tefiibus, c.  1 5-  incip.  teftis dixit  ali- 


ictcontia  hoic.vol.i.  aliaseftconCi  Sq.vol.i.  Jc  lafc 
eandem  opinionem  1'ccutuscft  idem  lo.Steph.Lim 
bet.in  d.ttaft.dc  contraft.eOr.ic  c.d.gld.7.  lupet  eo- 
dem vcrl)CU.conrenfus,nu.S6.vexf.cx  quibus, vbi  per 
illa  concludit , quod  G notarius  Icriplerit  in  infiru- 
mento  mulicrem.quid  egifie  piatfcnic  viro, aut  agna 
to , in  dtiBio  pixrumcndfl  ellceum  intelligcnti  fuH- 
fc,  &qu6d  inilnmtcntu  koc  modoeonfcftfl  valeat 
confiiluir  in  fpccie  Paul,  d Callt.  coi'- 1 1 4 alias  aOi  .4 

Inc  nuiqua  hi  tcpcfio, cuius  initia  fcttutcllc.Adptt-  

nium  qtiatfiium  breuitee  diccdum  vidciuf,  quod  hic  47  locum  non  habeani,t  qiiandoqnis dolo,  vel  fraude 


ricganrcin  ptxiiidicialibushabctttr.l 
tacuit.ff.do  inrcnog.aftionibus.  Batt.tnd.l.qux  do- 
tis. nu.i  I .glo.in  1.  quamdiu.  dcacqiilr.  hxrc.  Bald.in 
1. 1 .C.quan.  fifc.vel  pruia  tradunr  id  Fcly.poll  Abb, 
ind.cmonnc.deprzlump.lar.dc  Alex.ind.Lguxdo, 
tis,Wjit.conl<467-rHi.9.vol.'t. 

Ampliatur  illjftiblimitatio.vtctiam  procedat  iit 
46procaiiaiorct  per  conium-sciam tacente , vitradit 
lafin  d.l.qux  dotis-adducit  c.i.dc  confef.in  6.  Abb. 
inc.i.ina-no.dcpollulat.ptitlar.  " 

Sublimitamr  fecundo  ea.qtwlhperinsdiximus.vt 


tradetur,  cuiulinodi  tamen  initium  nullfi  tcpcrituc, 
Icdilliid  fic  refert, & feqiiitut  Fcly.in  d.ptooem.Grc- 
got.ad  fiu.  vbi  & ipfccxhoc  dicit, quod  illud  q>  tra- 
di luriprxlcnicm  in  dubio  picfunii,&  intdligciitcai, 
procedere  poife,  quidoin  inilnimcntoaflcmuri  qiiE 
pradcnlCni  futile , quod  Calircnfiscofilmin  tcquiiui 
etiam  lafmd.l.a.t.vU.col.pcnult.lubnuro.af.vcrli. 
confirmamr  per  illud, IT.Ibluc.  maiiimon.  Quanqua 
ipfcmct  laf.  ibtdcm  d.nu.  15.  vtti.  in  conttartuin  fa- 
4iit,fiibdubiiisianicn.ntbil  iiucrellc  putat  inter  alfct- 
tioncm  nolam, ' tcftis,volcns  vtioquc cafu  prxfen 
nam  cum  intclligcntia  accipiendam  clfc  ibiq.r^pd 
detad  glo.ind.l.i.C.dcvrurcamnimimmibitcprc- 
hendt  a Doftoc.ft  inl.lc.eoddm.  fiuicvccbor.oblig- 
Inhoc  tamen  laluiiein  labittflatut  IplcmetLam- 
bertengus,  vbi  fuprat  dicens,  eam  glo.  in  d.l.  i.C.de 
' vfur.  Ueftor.*communitetloquiibidcm,3cind.l. 

IcicnJiim.quosligllaiiin  referi,  inter  quot  nonnulU 
' fuurattrnaniesdc 'communi lententia  Oocl. vtla- 
tiiisiril  pct.eum.iDbiungcnspolbcmo,qu6dfi  ajiicc 
tcoCicii]Us,lcqucrctur,quud  omnia  inlliuincnta  coc 
tuctcnticiim  nolaiij  lolcant  in  finciufirumcmoium 
dicent , aftunt  in  tali  loco , pt xlcotibus  pto  tcfiibut 
uliiatit  iimiiibusvcrbis  rii . 

Dcclaraiiit  fecundo  eadcmfublimicatio  dc  tellc, 
fcijtccc  otctcims  deponeme  dc  alterius  prxientiai 


tacct.Nain  luncproconlenrienic  habetur  etiam  in 
prxiudicialihus  l.a.  C.  fi  tesalie.pigi1.data  fit.  Bald- 
inhlituslixtcsipetillfi  tex  C.dercpud.  hxred.Sc  tr»- 
dumcommuniterfupra  cit.  DD  vt  tcllamt Capra  . 

Sublimi lantiit  tettioca.qux  diximus,- vt  non  ^o- 
cedam  fanorc  perfonarum  ptiuilemataium,vti'unt 
puptIliiininures.rcfpublica.Eccleda.&huiurinodi. 

4S  fNam  earum  faunrciaccns  ,&  prxrensprxiumiiut 
conlcntire.l.2.if.ad  municipal.vbiBart.l.honoics, 
circa  finem  ff.codcm  litaBati  in  1.  inuitus-Cale  pro  - 
cut.l.cum  otlrndimiis.S.fin.  vbt  omnes  DD.  ff.de  fi-  -. 
'deinf  nuor,  tradunt  late  laf.  Alex.  Screliquiind.!.' 
c^  dotis, Fel-ind.c.nonnc,&  Capra  d.  concLfO.la- 
te  Bcro-conCip  '.nu.if.vol.i. 

Snbliiniiantur  quarto  ea.  qux  in  limitationibus  di 
fta  funt,vt  non  procedant,  quando  quistenenu  con 
rcnttcc  aftul,qui  geritur, vel  contiadicerc.-ronc  enim 
49  fi  taccac  t conienfiic  ptxfu mirar.  I.  a.  & ibi  gl.C.de 
acquii.polXii  a ic.  ff.lifciuit.  vcodicctur  tradunt  la- 
te iuptacii.DD. 

Subliniiiatiirquinto  , quandocpiUnimirum  dia  i 
jo  taccrci.-nam  tunc  omninoi  crifcrifus  inducitur, Bal. 
pet  illum  tex.  inl.fi  filius.  C.dc  peii.hxrcd.  Ang.in  I. 
qatinalicna.in  )>rin.ff.dcacquit.hxrcd.  Alcx.inl.s. 
#.voluniaic.tf.lblutomatrimo. 

Sublimitantur  fexto,  VI  nO  procedant  fupradifta. 


dccjaraiui  inquam , fecundum  ea.qua;  iiu.  BsUo  F quando  vtiia  taciturnitarcinf  intcrucniialius.ranc 


Icniiiiii,eol.j.iiu.i0.veil.  quxro  Igitur  inieiiogaitis 
iunftoatu.  ia.vcri.modo  luc  infutgit.Cdc  icfiiD.vbi 
4oquandovnusinquii,  ictlis  1 dcaltcnus  pr  rfentia  dc- 
pomi.iialiusiicget.pixfcntcin  fiiillc,  li  quxiaiur,  an 
hi  icfics  cootrau/dicaniut  .difiingumlum  efle , vi  li 
subaad  prxicntiaiolocalcin  lint celata, qmadiftu 
fiiiCgo  non  Interlui  in  tali  loco,  lincdubioaltcrum 
clicajiruin  : 11  autem  Icrmoad  mentalem  prxiens 
tiam , & abfcmiain  tcfein  p^ru , tunc  dieli  Btld.  ex 
' hocconiiaticuiein  quidciii  nun  apparete , fcd  ta- 
IbfpKionciuoriii  > cumslulpinoiiisiaiionciii- 
dciftle  teiitAic  inquirere  debet  > quod  inqim  dc  la- 


- enim  etiam  iopixiudicialibus  inducitbrconleafus, 
tcx.dlinClcincn.  i.  dc  procura,  quem  ad  id  add. 
Abb.in  c.non  iniullc.col.  pcn.  extra  dc  procurat.  & 
■nc^umiiiium.  3-n0.de  reg.l.fifiiiusfaniil.ff.adMa-' 
ced.  facit  quod  r.oi- Batt.  ini.  quo cmm.  ff.  icm  tat. 
habc.Alox.eonf.i47.col.’pcnul.nolu.!.ljntcn.Syl- 
uan.in  trafta-de  fcud.tccognitqocftio.  i mu.  i6.Ncl- 
inLpriina,nu.  V-A-  dcuctbo.  obligat,  tmol.inl.non 
lolum.S—.ff.dcoficr.nciu.nurc.  PanCconf,7r>.nuin. 
l94iol.4.iradit  pnlcbrF  Fcl.  in  d.  c.nonnc , iSc  omnes 
communiici  fupta  ciiaii  Doftores. 

Sublimiiaiui  rcptiinoait  qS  pccdant  ca.quxdixi- 


ftuPadua-  ipitxIcgcMeasaduieidc  ibi  pet  omnia  (e-  s x <nus,c)uandof  adcllcnt  colunftx  perfonp,  tliccmm 
.qswioigitut  pnm6)8c  fcqueri.  cttaiy  in  piatiudicialibffsgqais  ficiuenif^cdli:ntirc.hA 


icrom 


t)e probationilb.  Conci.  MCCXXV*  4of  > 


fcrtmscomfnnnis.ff.de  donatintcf  vir.Sr  vxor.ficir, 
<^)0d  not-Bar.in  1. inter  otnnes./.rcdc.ff.dcfurr.Bai. 

' inl.fi  fine, in  ^.quxfl.C.adSciiaius.VcUc.tradutIat4 
Dp-commuititcr,ind.{.quxdotis.Ruin.conr.  i6p. 
^u.t  i.volum.  1.  cum  pluribus  «quos  per  tc  colligere 
pdtes. 

Cetera,  qux  ad  hanc  materiam  pertinet  hic  haud 
aquaquam  ncedTaria  arbitramur,  cum  omnia  facilli* 
Tvie  colligi  pofTintcx  iis,quxicribuntDD.ind.l.qux 
, dotisiSc  inl.fxpc.dc  re  itid.&  in  l.non  folum.  if.raor- 
te.ff.de  nou.opcr.nunc.5c  Canoni (Ia:iin  d.  e.  nonne, 

, dcpra;rump  CaprainaOcg.c5cluf.  ex  quibus  omnia 

' rumcrcpotcH.Kositcm  aliqua  tradidimus  in  coclu- 
fio.  raticntia,qu£  admodum  nmiiisefthuicnollix 
concluiioni. 

An  autem  prxfcntja  przfumaturi5c  quomodo ,p. 

I banda  Ht>  diximus  late  in  concluno.Ablcntia. 

■ Et,qaodprsefcnfia  patriscxcludatmcti^fufpicio- 
^ ticm,didumcff  inconcluf.Mctus. 

f o ^ e L y s j o Mccxxy^ 

A R G V M E N T V M. 

« 

Katurae  prjcfuniptio  , qus  fit , & an  , & 
quando  transferat  onus  probandi  in 
afferentem  contrarium  ipfi  prefumptio- 

EL 

S V M M A R I V M. 
f - . 

fe  ^^iturafhnobiliorM  prior  abis  ■,  qua  arteperf- 

ciuatar. 

t.  *7^tura prafutnpiio,  qua  dicatur. 

3 t.Amor  filiorum  erga p.'irentes,(J  icorsira prafumitur. 

. ' 4 Mater sn dubio nonprafstmhnr iquanondiligit filium, 

5 SationaSs  quis  naiuraliterprafismitur. 

Prajumptio  natura  transfert  nnusprobandtm  aJferenCi 
contrarium  ipfi prafumptions. 

.v  y Tefiibiisdepeinentiout  pi'0  prafumptiom  natssra  tnagit 
creditur,  quam  contrarium  afieretstibus. 
t T rfits  vbs funt  contrary , ilis  prauaient , pro  quibas  facit 
prafumptiosssris.  ^ 

* S Tsfits  ihponcfUes  de  bonitate, praferuntur  aliter  depomsif 
tibus. 

toTifisbus  deponesftibut  de  bona  fama,'magss creditur, qua 
< fOTstrarium  affiressiibus . 

tlTefles deponentes proprafumptione  nalurapraferiitur^'- 
^ tam  fi  pro  eontrarsum  deponentibsas  vr gerent  aliqua 
conieilurp. 

tCtL  Prffitmptm  naturalis  facit  de  prp  terito  prcfusrti  in^ 
prpfins,  iyeeoauerfo. 

H j Mutatio  eorumiqua  naturaliter infunt , nS prafumitur, 
X^AJfirensnonadeffe  Jlatum,  vel  qualitatem , aptam  inejft 
absirigine,debetid  probarem. 
UbiravnaqseaqHtresaborigimprgfismitur. 

.«6  Prafumpth  nalssrf  perdit  vim  fuam , quando  res  dite  d 
primpno ftatu  mutata  pirmanfit. 

it^PauptrJmcTfhnper,  pauper  prpfumstur, 

,!Atuta1so  rei  d nat/srals  fiatis, Ume  dtmsim  remonet  efie~ 
(lumprpfumptionssnaturp , fi  ea  mutatio  per  aliquod 
tempus  in  eofiatupermanfit  ftcus  fiboc per  interuedla 
• euinsffes.  , 

7 9 Prpfumptio  nature  non  transfert  onus  probandi  in  afif- . * 
r^em  contrarium, quando  'contra  tamadeft  dsjfama^ 
tie,  infamij0i  aUquo. 

■fto  ‘Prpfut/ipuo  naturp,non  valet  ad  iui  terty persmendatn: 
nsfi aliter  agentis  intenthp^obeiur. 

Quod  decl.sbsd.nu,  z i . 

^ BonstaUm  negans, probart  debet  f etiam  fide  terty preht^ 

dicio  a^aturt 


T IPPr  fopcriusincuidcntibusquwftio.dccimf 
dtxitnusfatis  abunde  circa  prefumptio- 
nisvirtutSin  materia  probationis,nihilominusnon^ 
nulla  aliahicfubijccrc  libet, que  itricddidcraripol* 

«;nt;5c quia,  v^diximusibidcin alia cftprarfumptio  • 
amri',alia  hominis,  dcalialcgis,^  naturalia  tiuiic  ^ 
nobiliora,5c  priora  his, qux  arte  pcrfiducur,  ideo  dc  * ' 

prxfuinptioncnamrx  piius  dicemus.  , ' 

2 Naiurxautctprxrumprio ilia dl.quxcx his, qux  ^ ^ 

naturalucrnobiSinrunr,rcfulut,5ccman3t,vraHior 
J filiorum,  qui  prxfumiturtcrga  parentes, Sciconrra, 
cum  nobis  litinfitusi  natuca.l.ifli.quidcin.  ff.dcco,  ^ . 
quodmcr.cau,l.fipupillorum.§.fipjtct.ft’.dercb.oo- 
ium,5c  per  Alcia.jn  tracl.prxfump.rcg,  1 . prxfurapr. 
i.Etidcbhabcmusinc.affcrrcidcprxrump.quodma  ' 

4 tertindubio nonptxfumirur,quxnondiligitfiliu, 
&confrafuppofiianonprxfuraitur,quamaiubopa- 
rCntes  habent  libi  caram-1.  i.§.  ad  quxil.  ff.  dc  quxft. 

&  quia  fcnfusjdc  naturaUs  ratio  hominibus  inelV  d na 
5 tura;idconaturaliptxrumptioncqstration.iiispr3c-  ff.  ' 
lUmitur.l.noncodidlumC.dctcftam>l.2.C.quitc-  'k 
ftam.fac.poff.cum  (ImUjb.de  quibus  late  pccAlciafi 
ih  d.rcg.&prcfump.i. 

Hxcprcfuinptioillaraobtinctviinin  materiapro-  • , 

6 bationum  , v^t  transferat  t onus  probandi  in  afleren-  *. 

tem  contrarium  ipli  prxfumptiooi,  vtinl.omnimo* 
do.C.dcinoff.cdla.vbigl.dcind.l.a. C.quitdla.fac.  - . 

pofli5cin!.vlt.Cadlcg.iui.rcpctx:.quia<iift.50.gl.in  ■ 

i.vlt.ff.quod  mct.ciu.not.inc.duduin,  dcprxfumpt, 
t &inc.vIt.cod.utu.l.nicrito.ff.prolocioiCumfimiI. 

Dccia.rdpon.S.num.i  2.V0I.  i. 

7  Amplia,vtctiammads  credendum  fitttdlib.«fe* 
ponentibus  pro  pr^fumptionc  n.itur^quain  contra-  < ! 
riumaOctcnrib.Ancha.iacour.ijj.fubriu.j.vcrf.in  . ' • 

illa  vcriratcdico.arg.d.c.vlt.deptcrump.&  nor.  inc. 
fi  fortc.de cle5l.lib.6. Inno.  inc.rcnicn$,dcpr?iump. 

8  vbi  ait,  quando  tcffesl  firnt  coria rij  nos  debere  fcqui 
illos,pro  quibus  facit  ideo  inquit  , 

Fcl.ind.c.vlt.col.j.dcprcfumptio.quodin  dubio  ma 
9 gist  Icmpcrcrcdmir  tclfibus  deponentibus dc  boni* 
tatc,qu4m  aliter  aircrcnrib.& Ciaucr.hi  conf.d.n.d^.  ; , 

reddit  tauonem  huiusdicliiquia  fciliccttcllcsdcpo^  ‘ '< 

nentes  dc  bonitate  dicnnnir  deponere  C.1, que  magis 
uanitctonucntum.&cideimn.igisamic.Tjaceonlcn  , 
tancafunr.iTOUtetiadixiilJal.in  c.innoftra.in  prin. 
^dcrcftib.lnno.inc.cumP.col.vlt.dcaccufidcCrau.  .J'  •>  , 
inconfS.,  nu.7.  vbicadcm-omninovcrbarcpctit,& 
cadeni  ratione  dudiis.dixirBal.inconr.  >66.  ineipio 
proporiitur,quodcx  quodam  inffmmento,  in  fi.vol. 

2.&in  confi77.coI.a.  vol.;.  3c  in  conf.^4S.  nu.  4.  coi;, 
jo  i.poftnicd.vol.5.quodtcllc.sdcponcnicstdcbona  ' 

fiinaa alicuius prcfcnjnmrtdlibusjdc malaaflcrca-' 
tibus,quiacumtaliprobationccongruitpT?lumpti<y 
naturaiisj>routdicitRpl.aVal.inconn6j.num.j9.  . / . 

vol;2.IdcmvoUutCardanc.ma,dcrpSfalib.qu5rc-  , 
fert,8c  fcquimrCur.in  rradl.de tcllib.concl.48.incipi  . ! 

m3giscrcditur.Goz.id.incOnf.ij.nu.2S,Corn.inco-  . 

lU.209.col.vlr.vol.i.&in  conf.i76.cic.fi.vol.4.Marfi . 
inconlit8.nu.4.&inconli44.nu.2o.  * ‘ ■ 

n Subamplia  vtetia  vera  fu  ampliatio  f fi  pro  tefti-  v 
busdeponctibus  contra  prxfamprion£  naturxvrgcr  *'  \ 
temaliquxconicdhirje:  namronc  prxual.etciiS  pix-  • / 
liunptionaturx,5c  prcfcrunruf  tcftcs,f cadcponcn-  ^ 
tes,vtcolligitur  cx  his',  qux  inlignitcrdixu  Bal.in  d.'. 

^ cbiif.348'UU.  4.  dum  voluit  prxruinptidiiiboniratis'.,  ' 

prxfcmctia,qn adfuntcopicdlargalicuiusfcclcris»  ' 
5cmalefairi9,hancr<ddcnsratjon£,quiabonita5,p>'  '■ 
pagara  cH  cx  origin^  nature,  nequaqua  aiit  fcdus,5c  •.  • 

ideo  fir.vt  magis  fit  pro  illa  etiam,quadoadfuntcau*  \ . 

fcncquiri5,quani^nohacprxfumcndum,  arg.  1.  vir.  \ - ' 
/.linautcnvaliquiS)ibi,quia  potibra.C.dccoidl.diui  • 
Adr.tolle.  &idc  Bal.lo  d.c.ifi  nollra,dc  tclhb.lnn.ia  ' 
id,cxuinP,col.vlf.dcacaifa.Cran.iod.conr.6.nu.(Sj.  . 

lofepbiMf tardi, vokzt  Ecc  Sccundb  • 
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■ Secando  aftiplia.rtcKtaJi  fx^fumptione  naturali 
IJ dcpra:icritofprxr»matiirin  prajfcns»  & dcprxs6ti  iii 
prxtcrifum , vt  pura  quemadmodum  qualibet  res  ab 
orfgine  fua  libcraiita  nunc  libera  prx(umitur,6c 
ficut  nunc  cft  libera,  ira  & libera  fcmjr^cr  fuifle  prxfi^ 
niituncx  quo  bbcia  nata  cft,&  fcruiiusno  prxiumi* 
i3  l.latius.C.dc  (cruit.&  mutatio  teomni,qiix  natura* 
liter  inrHnt)&  talia  fiint,non  prxfumitunita  in  argu» 
mcn.fiint  ea,qiix  laiiiHine  tradit  Fcl.in  e.  vlt.  nu.  i r. 
cum  fcq.de  prariimp.&  perllcrcuUn  tracl.de  proba, 
neg.nu.ii.cii  niuliispcrcum  dcducbisifaciutca,quae 
copiosefcribit  Dyn-in  c./‘unel  m.ilus,(icrcg.iur.in  <5, 
3c  Alc.in  d.trac.dc  prafmnp.rcg.i.in  prin.&  pro  hoc 
facit, quod  voluit  Bart.inl.ii  priuf.in  j.oppofy.  parr. 
'j4princ.lf.de  openou.nunc.vbi  inquir,  quod  t quando 
flatus, ve!  qii.ilitasincft.vcl  cfl  apia  inede  ab  origine 
rei, illa'transfcrt  onus  probandi  i u cum, qui  contradi' 
cir.l. liberis  cir.fi. fF.de  libcrcaurBal.  in  conf  js  t. coi. 
i.vol.i.Cmr.rcn.incoor.57. coi. a.  verf.  &bcnc.  vbi 
'1 5 dicit, quod  omnis  | res  prxfumimr  libera  habito rc- 
Ipcdu  ad  habitum  originalem  propter  naturali!  fla* 
tum  tctum.niii  probetur  aliqua  qualitasoppolita  fer 
uituti.fc  ita  prxlumprio libertatis  ti a nferr onus  pro- 
bandi in  adiici  larium. Rol.i  Val.  in  conf.  46.  n».  47. 
vol.?.Natt.iu  c011f.5t4.nu.28.  vol-?.  * 

Limira  primo  concluf&  illamintclligc,  nifl  id,qp 
id  naturaliter  I nclt , quandoq;  fuerit  f mutatum . uaiii 
nmcaccidens,  & mutat  io  narurx  contraria  remonet 
ctVedum  pratluuiptioiusnamix,&  ideo  inquit  Fely. 
in  d.c.vltn.i5.dcprxfum.ex  mente  Card.inprooeni. 
Clcm.in  4.oppof.quod  licetnon  prxlumaturlupcrin 
duda  alia  qualiias.quam  natunaiis, nili  probetur,  ta- 
men licrtfupcrindud.ijlcmpcrprelummir  incile, nili 
doce.atur  tubiata , & per  hoc  huiulmodi  prxlumptio 
naMirx,contra quam  lequtiia cll  mutatioinon rclcua 
tet  ab  onere  probandi  , Icd  negans  ftatum  mutatum 
prxicnrcm  probare  debet,  vr  in  allcremc  lanx  mentis 
j!lum,qiii  .aiiquandofuriofusfuit.l.licui.^. licct.tf.de 
3ib,cai'.&  l.l:beitis.Ji.pen.!F.eo,tit.&  Kmoueor.  C.de 
Ter.e-xpor.c.ii  index, de  Iciu.excom.m  6.  lic  tradidero 
4;lo.in  c.indic.is.  J.q  o.B.ut.iii  1.2.  debon.  poli'  intan. 
dan.B.il.in  I.ftirioimn.L.qm  tcftaiu.f.ic.pof  Alex,  in 
l.is  potcll.tF.de  ..cq.hxr.S:  mconf  i4'-nu.4.yol.  i.& 
iuconf.S6.nii.)  .wol  1 Alc.icg.2.prxlump.27.&rcg. 
i.Sc  in  ptin.pialump.Dyn.ind.c.lcmcl  malusgl.*co 
jnunitcrapprobara.inc.vltdcfuccef.abintcftat.  vbi* 
Innn.lo.And.Ant.a  But.&  Abb.ic  ideo  inquit Het- 
cii.vbi  ftip.  quod  licet  pauperes, fiuc  nudi  naturaliter 
nalcaimu,&  tdcb  qui  .rhqucm  diuitem  alTcri.tad  pro 
baiidiim  allringatur,  quia  ita  dicens  mutatu  prxlup- 
ponir,  (Se  mutatio  fida  non  crc4uur,nili  probftur.ni 
.17  hilomimis.fi  fcmcl  quis p.iupcr  luit,  fempci  f prxfu- 
mimr  pauper,  vel  fi  prius  luillet  diucs , facit  qa  fcmcl 
malus, lemp  prxfumitur  malus  in  eadem  fpccic , rcg. 
Icmeldereg.iur.ind.l.fi  ciii.^.iil,dcm.&  ibiBart.ff.de 
acc.if.dc  perSoc.  in  liiis  fallcn.reg.58.  fallcn.r. 

Sublimita  limitationem, vt  tantum  procedat  qua- 
do  perlongum  tempus, &:  fuccclliua  tepora  talisma' 
ratio  in  eodem  llaui  pcrmanliflctaiam  tum  facitcef- 
farc  lupradi(dum  argumentum , de  prxfumptione  de 
pixtctito  in  prxfens,&  ccontra,ncc  transfisrt  onus  ,f>- 
bandi  in  alTcrcntcin  contrarium  naturali  prarsilptio- 
ni,lccus  lipcrtin[cruallahoccucni(rct:nam  tunc  et 
pixluiiiiturdcprxtcrito  inprxLens,vt  fupra  , dcqtu 


fliriofum.ycl  fufdum , non  ffatlm  conrcqul«if<^|t' 
fuit  fdrioi'us,vel furdus  in  poffcrum,quia  illud  pdrac 
contingere  peraliquod  accidcns.l.num. in  prirufF.de 
Icg.  3.  vnde  debet  probari  aliquefuilTc  furiofumali* 
quo  certo  tem  porc,ve  aliquibus  mcnfibus,nonaQtS 
fcmcl, vel  vnico  momcnto,&  ad  hoc  al legat,  texf. ia 
l.t. iF.de  curat,  furio.iunda.l. precia  rerum,  ff.adieg. 
Falcid.vbrad  probandum , quod  res  puta  faccus  fru» 
menti  valuitvigintilblidisirtoaijnojnonfufficit  pro 
bate,  quod  vna  dic  iffius  anni  venditus  fuit  tali  pre-, 
cio , Icd  oportet  probare,  quod  plurcs  dies  illud  quid 
talcvcaditutn  fuitcoinmuiutcr  viginti  lblidis,vt-ibl 
declarant  exteri  Dodor.  . 2 / 

Secundo  limita  coueluGoncm , vt  nou  hafeeat  lo-' 
cnm, quando  comta  prxfumptionem  na  turx  adcfTct 
tp  diffamatio,  3c  infamia  dcaliquo.‘t  odm  rue  ficutn5 
ptxfiiruitut  de  prxtetiro  in  prarfensjitanon  rclcuamt 
onere  probandi  ilfc.cbtra  qucm^adeff^ifFatnatio,li> 
ccchabcar^fumpcioncnaturxprofc.lM  voIuitPariC 
in  conf.2o.nu.72.vol.?.pcrtex.iu  l.quiiurafl'c.§.  fipa 
ter.fF.de  iurciu.q'jodpi(.)batSoc.in  luisfallcn.rcg.58,  . 
in  i.falicn.ldem coafirmauitHcrcul.  vbi fup.  nu.i5. 
Tertio limitaconciulioncin , vtlocu  libinSvea* 
ao  dicet, fi  .igcrcturtdc  prxiudicio  tcttijrnam  ad  iusalte 
tium  pciimendum,  no  valet  huiufmodiprxfumptio 
narurx.nifi  aliter  intentio  agentis  probaretur , y t tta- 
diditFcl.ind.c.vlt.nu.iz.dc  prcfump  Abb.da c.cuia 
in  i ure, in  pr.  de  oth.  dcicg.  vbi  etiam  Hoft.&  kdgbui 
t.tli  c.)l’ahuiufmodi  pr.xfumptio  non  trasfenet  onus 
probandi  in  adiicrlariummam  quando  talis  pr^liiin* 
ptio  vergit  in  pr.xiti  Jicium  tertii , haud  facile  clt  atn- 
plcdcnda,\^  Icripfit  Bcir.Thomas.2.2.q.70..irt.3.cic 
. ea  fi,gl.ind.c.fiqu..s.^o  d.ff.&gl.inc.ftatutu,  io  vcrC 
abaliquo.detefcrip.in  6.&  Alc.in  d.trad.  prxfurap. 
rcg.  > .pr.elump.2.n.2.vbi  ait  ita  limitari. Accur.  do^  ^ 
inl  Tiiixfun Jus.fF.dccond.  6:  dcmonftr.  1 

Sed  hanc  li;im.itioncm  ego  lic  temperarem^  vt  ft 
21 1 in  pi.eiiidiciiim  tertii  naturalis  pixfuinptiotranfi.  •. 
fcr.it  onusprob.indi  maiFcrcntcm  contrarium, quia 
prxiudicmmaltcnus.non  habcropcrati,vtqsbonus  ., 
non  pia.-fum.atur , cum  narncaliter  quis  bonus  fit  j fed 
folum  operatur, vt  non  liiHieiat  ad  pcriincndum.-aut 
minuendum  lusaltcrius  ex  eo,  quod  vitra  talem  pte^ 
ftimptioncin  , lex  aliud  prob.uiomsgcnusccquitat» 
cxqiioinfactoproprio,3ciii ptxiJdUiu alterius fta-  • 
tuit  minime  eredi  dcbcrc,ficet  prxlumat  a lias  nemi- 
nem niC!KirI,vt  in  c.cum  a nbbis.in  li.de  leffib.dc  no. 

' Abb.pccgl.ibi.in  c.ficut  nobis  in  fi.de  lent.cxcom.6c 
hoc  temperamentum  videtur fuilfe  de  incute  Fcl.in 
2id.c.vlt.ntl,i2.duin  air,qu6d  vbi  de  folaf  bonitate  fic- ' 
jxt  mcntioictiam  in  prxiudicium  terti),  Ii  jplc.cjnc- 
garct,hafacrcronus  probandi. , ^ . ’ ^ 

Ca-tcrum  hanc  coiicluiioncm  ainpirafc,&  limita~  . 
re  porcris  Ificundum  ca.qux  nos  prout  materia  poftu 
lauit,  fupra  diximus  in  condufionib.  & pi-xcipuein*/'  ‘ 
conci.  222. 224.2  34.495. 5 ^1.824.1007. 1005.1006. 6c 
io39-cum  fimil.ad  quas  te  remitto,  ne  fxpius^dem  , 
repetere  videar. 
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habet prcfiunptioncm  naturalem  piofc,rclcuaturab  ^rtefumptio  hominis  iudicis  aibifno  reli/l- 


onere  proBatio.nis.Ita  Hctcul.vbilup.n.14.  qui  rcinic 
tic  arbitrio  iudicis  per  qu  amum  tempus  debeat  dm.i- 
re illud imeruallum . Idem  fenfit confulcndo  Alex. 
inconf.i39.col.7.vol.i.conf.S7.col.2.&  cbf.  Ss.col. 
2.6cmconr.92.col..)..&  5.  voi.  5.  quod  etiam  placuit 
laiiin  d.l.furiolum.Cqui  teff  am.  fac.  polf  vbi  criam, 
pcc.3c  B-ut-in  d.I.2.ad  fi.lF.de  bono.  polf.  infanti,  v cL 
lUr.de4-vbi  dicit,  quod  fi  ptobcturque.tali  dicfuiffe 


quitur,5(  quomodq  iudex  circa  eam  de- 
beat arbitrari 

■ • ' s 'v  M M A A -i  ' 


r Trffiit^tio  bomhus  iadicii9m^ rtlinjuiiur,  iy  tath^ 
tum' pr  obiit, * 

' i Aetas 


V. 


a 

s.  . 


, .. 


r 


V • 


De  pfobationib.  ConcL  MCCXXVT-  4oi 


^ A*ids  9X  4 iuJici  imJU^ri  poufi . 

f Pr^tfumptto  homimtJUudittvidttur  ^grauat  Ajftrtnttm 

contTAfiHm  ttnert  probstionit . 

4 PrMfmmpttommkgis  ,qu$bAhtlproJittx  prdfumptioMt 
« biimuiiifintrt probdndigrtitsrimmpoufi. 

5 *Prdfu*irpUo  bomsaii dtatur  probabtUst(y veri/imilit , U* 

gss  suttm  vnUntA . 

6 Prdfumptio  bominit  faffiettad  eondtmnSdttmavUiur» 

7 §^Jjumptionet  fu^nunt  ad  ccndtmnandumt  ttta  in  cau 

/tt  cr$muubbut  ftuUtter  intentatis . 

8 AduUtrift  pnAaXuf  prafumptianibui^eiuilUtT  agitur  t 

ficmtJttrpninaUter. 

9 Ppia  torporaliexpra/umptionA.nemodamnaripott/i. 

] o Pfna  (orporaiu  Uuispitquadoq.  ex  psuptiombanferri , 

1 1 Pufiigatio  dieiturUuis  ppia  torpor aits. 

1 2 Pfna  eorptralu  ettamgrawi  infkrrtpotefltx  pratupUo- 

nib.adeo  tffieaeAM ponant  veritatem  ante  oeuios . 

1 5 pfna  eorporaUsd^eprafumptiontbui  inferri pofe/!^  quan 
“ datum eii eonemrrit  JemiplenaprsAatto  dirtHa . 

1 4 Pra/umptioues  exgenerab,ix  eommunt  objeruantia  non 

Ju^tunt  adeondemnamdum pfna  eorporaU. 

1 5 *Prafamptiobominit^retipitprobationem  in  contrarium, 

1 6 Sententia  exprf/nmptiom  bomiais  Uta pote  fi  reiraflari. 
j 7 Prafumptto  adit  veritati  probata . 

7 8 Sententia  lata  prftextupra/umptionis,reJeiaditterex  fu» 

. permntetia  alienus pjumptsoms fertioris  fimtUs Jpecieif 

ftiampojldecenniumt  tfjuae  confs(ltationt  Prmapis. 

* Pr^pfl  1 m nrir»  hominutqutiurecxpref- 
r IcClUIlipilU  fa minimi cft;fed iota c6 

mirtiuir  iudici  t vndc  hominis  nomen  accepit , cum 
cx  rciploilcctindumfiibie^am  materiam  pr^runierc 
poHit  incant>usrpccificinonprxrumptis4  iurc.iux 
tacxcfnplum  in  l.minora5.annisadiroprx(idc.ff.dc 
mino.&  i.  verum. if.de  donat.inr.  vir.  & vxor.  & l.ob 
carmen. teiles.ff.de  rcflib.cum  dependeat  ex  iudi 
cisarbicrio>ianrum  probabir^quantum  iudici  videbi 
tur.nam  vt  inquit  Abb.in  c.  is, qui  in  h.  dc  Tponfal. 
hacc  prxrumprio,  fecundum  quod  indicia  Hringunr» 
facit  gradum  probationis, 5c  ius>dat  facultatem  iudi* 
ci  przfumcndi.vtinc.atfcncideprzfump.  vndc  fi  de 
b aetate  agatur  f cx  afpcdu  * potent  iudex  przfumcrc 
hunc  maioris  ^atis,velminoris,proutipfearbirTabi' 
rur.lta  feniit fial.in l.fiuc  pofiidccis.nu.6.  C de  prob. 
Barr.tnl.de  xrate.nu.S.ff.dc  mino.  Ant.dc  Bucr.conf. 
4ti.coI.?.Albcr.ind.l.minori5.anms.Gram.deci.48. 
nu.  i9.Mcnoch.dearb.iud.conf.i  17. 

3 Amplia, quodiudextpotcficxifiafua  przfumptio- 
ne  grauare  ilium.conna  quem  przfumic,  onere  pro* 
bacionisincontrarium, etiam  fi  grauatus^iudiccni* 
hii  alleget , vt  fi  ego  adf  ot  adducam  pro  fundamtro 
mexinrcntioftitaecaiem  maioremaiicuiuSt  fiiudex 
cxarpcfluaibitrabiturproa^onsiotentionc«  potent 
«bfq;  aliqua  a^iorisprobatione  grauare  reum  ad  c6* 
crarium  probandum.iea  Bart.d.i.dcxratc.na.  8.  ff.  de 
minor.  Albcr.in  l.li  minor.C.dcin  inicg.refi.EaM.in 
conC6(5.nom. i.volum.).  Alcia.de  prciump.rcgul.i. 
prxlump.  i4.num.  14. 

Limita  ampliarioDcm.vt  procedar, nifi  ille, quem 
*4  iudex  grauare  vcllctonerc  probandi  f haberet  prx- 
'iiimptioncm  legis  pro  lc:oam  tunc  illum  non  poflet 
grauare,  immograuareturconrra  quem  adefi  pr^su* 
ptio  legis:  nam  ludicis  pr^fumptioncscuiurcunque 
flatura:  finemon  tollut  legis  prxlumptioncm,  fcd  illi 
ceduntaiin  Icgisprxliimptio  dicaturvchcmcntiof 
praifumptionc  hominis,  ita  refpooditDccia.  rcTpon. 
la.num.zj.volum.  i.quoddicitfiiifledcmcmcBai. 
in  lub.  de  prarfumptio.  num.  x.  dc  hominis  prarfiim* 
priooa  polfunt  efl'e  fbllaccs  , cum  ex  varnshomi* 
num  opinionibus dc  moribus  oriantur,  5c  ideodi* 
5 cuorur  f prxfum  ptiones  tantumodo  probabiles » fcu 
vchfimilcs.icgisautprxlumptioaaaicunrui  viold* 
cXjVt  inquicidem  BaUbid.de  lequicuiFcl.mc.quan* 


tonum.t.var.addc  Baldum,  dcpnefiimp.dtSpeciA 
cit.de  imefump.S.rpccics  auicm,num.z.  Idem  voluit 
Decia.refp.i.nu.so.cum  feq.de nu.  tao  vol.i.  Rim. 
conf.z23.nu.  ;a.de  Icq.  plur.  vol.  1, 5c  quod  ptxfum- 
ptiones  iuris  dilfcram  i prxfumptiombus  hominis» 
denoo  poflint pereas  tolli  tradit  Abb.  inc.acccd(s» 
col.z.dc  accul.de  Dec.fcq.conf.6i5.nu. 15.  verf.  z.il* 
lud  di^um  Archidiaconi , quod  etiam  confiderauic 
Corn.conf.2  ;o.nu.7.  voL  3. 

Sccudo  amplia  conclufionC » vr  iudex  cx  prarfum* 

6 ptionibus  pofiiteiiain  tcondcmnarccmilitcr:  niin 
ciuiiibusprarfumptiones  faciunr  plenam  probaticr 
nemdta  prob.rcx.ini  quxro.S.fi.ltde^diUdic.dc  ad 
hocnotAe  commendat  ibi  Bar.Bald.  Salic.Albcr.de 

* ^communiter  Doelor.glof.oid.in  l.z.$4etas.ft  de  cx* 

* cuf.tut.de  ibi  BarAc  Albcr.de  * communiter  Dodor. 
Bart.in  l.fpadoncni.S.qui  iura.lf.cod.tjt.  Idem  Baid. 
inrobr.de  probat.  Abb.  de  alii  feribentes  in  cap.cuni 
caulam,cc^.uml.dc probat. ^.incap.  veniens,  il  1. 
dc  tcllib.de  in  c.  J .de  appellatio,  dc  in  c.  fin.de  fucccC 
ab  imefi.  Bar.in  1. admonendi, coi.  8.nu.  48.ff.de  iure* 
iur.vbi  laf  in  z.lcd.nu.z  1 dBart.in  l.fi  quisex  argen* 
canjs.$.  I.  ff.de  edcn.Sai.  in  1.  in  bonx  fidei , col.p.nu. 
2;.C.(ic  rcb.crcd. 

7 Subamplia,vt  idC  fit  in  caufa  criminaliun  quafiu* 
dex  porclt  condemnare  ex  prxliimptionc,dumodo 
inca  ciuiliter  procedatur,  nonautchminaliter.lta 
voluit.Bal.confAvfadum  talcclf,quidaminfinclib. 
5.qucm  referendo  fcq.Mcnoch  confilto  ^i.nu.  25» 

8 qui  ibidem  diCtc  opinionem  iilS,qux  habct,f adulte* 
rmmprobaricootcduris , dc  prariumptionibuspro* 
ccdcrc.li  ciuilireragaturtnd  autem  criminaliter,  iuli 
prxlumprioncselsdtiiurcapprobarx.ldc  Mcnoch. 
conl.8z.nu.f44<de  Alc.rcfp.z.infin.de  rario^,quia 

9 cxtprxfumprionibus.  ndpotcfiquiscondcnaripi^na 

corporalitlcd  litum  pecuniaria,prouc  voluit  Gandi. 
fummxau^ontatisvir,  de  magnus  pra^iois,  in  fuo 
tradatu  malef.ticAc  prxfump.  dc  indic,  dub  exqbus 
condcm.poir.rcq.col.3.vaf.lblu(io  videtur, per  mul- 
ca,qux  illic  allegat,  dc  iterum  paulo  ante  fiii.  d tit.di- 
cit,quod  cx  prxfumpt  ionib.de  indiciis,  qu  jtuncuncfi 
violeuiisAc  vrgcnnbus,atqi  dtindubiiaiis  non  ^e- 
diC  ad  codemnarione  corporalis, de  ita  dicit  te* 

nuiflc  otnncs  Do^  Bononix.  & quofefiq  fu^  ^'tatis, 
quos  vidcnr,  de  fc  vidific  dc  cooluetudincoblcruari» 
CUIUS Gadmi  au^oritate  fictus  Paul.  dcCafir.in  cofi 
xpp.vjfa  tnquifiiioncluprafccipta.col.vlc.iib.  2.dicit 
fedcfcndTilc  quendam  i poena  capitis,contra  quem 
erant  Ita  fortia  indubitata  indicia,  vt  animus,  dc  in* 
relictus  hominu  non  potui  (fer  aedere  aliu , qui  cil 
fccilTc  illud  homicidium,  fubditej.  temerarium  fore 
contra  dccifioncm  tanti  viri,  de  tS  experti, prout  erat 
Gandinus,iudicarc.Jdc(n  voluitSpcc.tit.de  prxsupc. 
S.fpccicsautcm.verl.in  fumma.  Oldr.  conf  1 pz.vifo 
diligcnrcr.Bar.in  I.prcsbytcri.col.  i . in  prine,  verf. dc 
adde, quod  quando.C.de  epife.  dc  clcr.de  in  l.non  cft 
vcriliroile.antc  finc.fi.g»  mct-cauCdc  in  l.fciant  cum 
di.ad  finem. verf.dlprobamr.  C.dc  probac.vbi  ctiaihi 
PaulAcCafir.  Ant.dc  Butr.in  c.quanto.dcpr9fump. 
Imo.in  1. vlr.lf.de  hxrc.infii.  Fel.  in  c.  affcnc.de  prx- 
funiptio.laf.  in  1.  vt  vim.co).;.  verfi  moucoi  p illud. 
fi.de  iufi.de  iut.  dc  infcrius'nos  dicemus. 

10  QuodintcUigc,nin  p^nacorporalisfdTctlcuis.mS 
cum  imcr  p^nS  pccuniariam.dc  corporalem  Icucm, 
non  dicatur  efie  differentia,  poterit  aliquandoqs  Ic- 
ui  poena  corpora  licx  prxfumpcionib.c6dcmnari.Ita 
Aret.in  c.  3.I0C0  col.4.vcrl.quadam.  de  probat.  cx€- 
pliHcaos  corporalem  poenam  Icucm  infufiigatio* 

X i nc.t>dc  illum  refert Bolf.in  tir.de  conuid.  nu.  36. 

12  Sccudo  intcllige,  nifi  prxfumprionestcircntadco 
efficaces, vt  ponerdt  veritatd  ante  oculos iudicis : nS 
tunc  potcrir  procedi  ad  condemnationem , etiam  ia 
poena coiporaii  , quanromcumquegcaui^vdcoa* 
IoftpbiMafcardhvol,i.  £cc  i filca* 


lofephi  Ma^cardi 


J.!ocoad  S luramtntum^in fuffphmenfttfitproha^onii nOM aJmiui» 
tmr  , vhi  contra nmtquifffrt^tf** pfnk4M\tt*ftiitfh 

9 Pr^fttwpuoiuritdirHnrtthm y qu£txtonfi$tf$idiwxH‘ 
nit , iXfofdmefi^aib*ki$t  se Ji ut turt firipto (U' 

Jeemdertt . 

10  Ttjiti  duo  eontra  prufumptionem  iurit  ttonprobdfSf  ntfi 
Jtnt  omm  exeeptiom  moiortt . 

ti  Pru/umptiomriidietturUifMtdtJimM pnh*tio^ir^if>^ 

l.t  vtriut . 

1 1 Dolat  prsfumptut  d iurt  proprfe  dolus  tfl . ^ 

1 ) PruJumpsioHiiurhprofibubtn tiy probarfpunajuntf 

1 4 Probationes  ttiam  vMidiJima,  vbi  rt^uinmtur  yfu^H  . 
prcAart  per  prufumptnntt  utris . 

1 5 Statutum , voi  reqmrn  prohatiostrm  determinatam , ^ 
h^uidiJlim4mfu^iuntturisprafumptio^s.tTnu.\6. 
ij.t^.Contr.vtnttA^.xo.zi.i^Conetliatuiimm.xi. 

2»  Prtfbatio  tuidens , vhirequirstUr  non  fuj^st  protatm 
prafumplhis. 

X j Probare  mn  iseitur^uiprofiiuris prsfun^ioufbahet, 

16  Prefumptiones  wriipkne  probant  in  biStpsafuietdiffif i* 

Iss  pTobatiomSyijnu.xt). 

27  Prafumptiants  sn  oetultis  dicuntur  lifuidij^ma proba* 
ttonts. 

xS  Statatumrequirrm probationes euidentes , inteOt^itur^ 

qiundopojsunttalfs  probationes  babers , 

3 1 Prohjtio,'>hirtquiritttrper  rnodH  eonditionssjeusseosm 
fhtra  nb  fulcit  ^fed  requirsfeHeludenSy  ifvrgeti^ma,  . 
PraJitmpUua  privatio  in  antiquis  pro  perfeBababttur, 

5 5 Prejumpttim  dsestur  fiUum,  ij  non  proprium . 

3 7 PrafumpUn  It^issuoufqut  eontf artum  doeeaiurfdkstMU 
lueidijjtma  probasto . 

PrpfttmpUonemUgtt  ,quitontra  fibabet  toseiemnatur  % 
nijiconfrartumdocutrtt. 

_J9  PtpfmnpttoUp^ts  fuffiat,ttiamfiU» yvH ^atutumrequi* 
uret  probationem  perinjlrumtntum. 

Contra.tbid.  num.  40. 

4 1 Prefumptioturii  probat dtUilum^ exf 4 popfi  quiteti. 
demnart, 

Contra.tbs  stu  4J.& 4%.Coneiltta.S<i>S  hS 5* 

41  Aesufatus  de  aduli*m,iytxeufant fe  ratione  t on fanant* 
nstatsi>Jipo/ha  cum  ta  contrahat  matrtmomum^  infnr 
pit  prafumptio  adniterf.ex  qtea  potejt  condemnari . 

4 j Condemnatio,  tx  mdicifs  indubitatis  jequt  potejl . 

44  ,^Honiteuter, ne  loquatur  eum  vxortalurtus^loquirt» 

periatur  ^adulterii  prijwnpthinfMrnt, 
OJfictaUsfu^nttempixre  /indicatus, habetur  pro  tifejb, 
46  Prafumptto  lepis  dseitstr  plenum  ,iX  mdubrtatu  indietie» 
49  Prafumpttor^us^  tndtcpe  nau fiatur,vbieunq\ proba* 
btUfcjl  rem  aliter  Je  haberi, 

5 2 Condemnatio  ex prfjitmpttone , quam  lex  in  mminibmt 
expre/ie approbat  fequt  potefi, 

5 4 Pralttrapucnes  non  liqmdi£ima,ad  eorndemnationem  nt 
fsijfietant.fed  ad  torturam  tantummodo. 

56  Senatui  Medtolanen/u,  ex  pra/umpuombies  condemseatp 
non  tamen  pienaMortitiix  ordinaria  delt&i. 

$7  Indiciaquantun!cuHq\iHdithitata,non  fujjiciuietadpf* 
nam  corporalem  imponendam  Jid pecumartam  tatuno 
txxonfueUtdtm^,  ^ 

j S Condemnari « qutt  ex  indie^s,etiamadev indubitatit , vt 
aliter  creat  non  pojitppna  corporali  non  debet, fedpu^ 
cuntaria  tantum-^ . 

5 p Lex,  vbi  fuper  aliquo  fafh  prffum  rt,  dj  prafumendo  di* 
Jponit,exea  pra/umptiom  tudex  etiam  capita&ter  coso* 
demnare  potejl, 

60  Lex,vbiprffumit,nonetiamdi^ouH,n^docealure^s» 
rium  • condemnastoextaprafumpuone  fequstur,iX 
habetur  quis  pro  eonusilo,vt  sbtd.  nu.bi. 

61  iAiiui  d ture prpfmmptui^ipjb  probatus  dicitur , quod 
non  probatur coseir anum. 

b 3 Prajwaptto  tegis  efl  Uquida  probatio  dante  de  contrario 
appareat, 

b4Pra* 


fi  vbiciJam  Arcf  vcr.aliqoandoajbtur.  & hoc  idem 
icofit  Natt^onf.597*nu.24  lib.?.vbi  ponircafum  dc 
quodam  inucntomornio  in  conclaui , dc  vilus  hiit » 
ftatim  indequidam  cxirc  cum  gladio cua^nato,  & 
ranguino1enro,pa1llda facie  &cum ircmorc,  dedi* 
cit , quc)d  tunc  bene  poteft  da  mnari : nam  iudices  vi* 
dentur  ante  oculos  habere  crimen , dc  illud  inrpice* 
re»  vdut  in  tabella  dcpid^um. 

2S  Tertio  iiuelhgc.ni/i  cum  przfunmtionibus  f con- 
curreret icmipicna  probatiodircd#nam  tunc  etiam 
potcli  procedi  ad  poenam  corporalem  , ita  idem 
Aret.iiMdem . 

S4  * Sed  contra  thasomncsintclligentiastaded*  co* 
munis  Icnteniu»  dc  obrauiItia,vr colligirur  ex  fupra 
* dcdudlisidciliamctiam  * com munem  »dc  vera  dide 
Bo('s-d.cirdcconui^.nu.4)licctcontracilul.  Ctar. 
inluj  pra^.crim.$-6.q  io.  prope h.aflcracScnatum 
Mcdiolancn.obrcruarcindciidisoccultiS)dcditlici- 
lis  probarioniSrde  rradatib.lcaccisjdc  in  quibus  veri  * 
tasdariushabcri  non  pordl : nam  in  his  ex  pcarlum* 
ptionibusex  rcncentiafenatusreicondenaQmr,non 
quidem  in  poenam  mortis, neq;  penam  ordinariam 
ipfius  dcliAiilcd  in  p^nast  etiam  corporales.puta  tri* 
rcmium.fuiliganonis,i^s,  funis , dc  huiufmodi » 3c 
idem  etiam  feruari  in  lacro  conlilioNeapolitano  te 
itatur  cx  mente  Gram.  pTXlcnimdcc42.quod  tamd 
Don  placuit  Horytir.dccoaui^nQ.46.  cum  fcq.cum 
concludit, quod  in  cnminib.ctiamoccultis  non  (iif- 
ficit  probatio  per  pneferipriones  ad  condemnatio- 
nem cxrclans.  per  Dcc.conf.  189  coi.  i.dcinc  porre- 
£ia,dc  conHr.vri.  vcl  inutil. 

JLimitaconclufioncm  principaliter, vt  talis  pr«u- 
iTptio  , quamc.xfciplbfumitiudcxrccipiattnihilo’ 
minus  prol>arionem  in  contrarium;  imniofcntcntia 
idfcx  laii  prxrumptioncrcquma,potcritrctraclati.cii 
haud  plene  hoc  calu  iudicis  atbi trium  probare  dica* 
j;tur:fcdt.intuinodo  pittfumptiuc.df  prxiumptiotee* 
datvcritari probatx.lta  Alb.ind.J. minor  27.  ann.  m 
B.quiita  vidillc  in  foro  oblcruarircribic»  loquendo 
dc  xtate » illum  referendo  rcquitur  Mcnoch.  in  d. 
calu  I i7.idcm  voluit  Rom.ind.l.adnionCdi.nu.  14. 
ft.dcmrciur.perUiqutadultcru.Cde  adul. Marii,  in 
l.i  b.vlr.vcr.vnuscnimcflcalus.  ff.dcq.vbi  plus  di- 
il  cit, quod  lententia  f prxtcxm  pexlumprionistcfcin* 
diturcx  rupeructiJcntia  alterius prxiumptioois  foe- 
tioris fimiUs  fpicict.ciiam  poA  dcccnniuna , dc  abfq: 
rnncipi5Cont;iiri?ionc,dc  graiia.pcrd.  1.  ft  qui  adul- 
terii. Iccunduin  Diid.  C.  dc  adulrcrijs,3c  idem  renere 
Tet  dc  Anch  inrcg.lcmcl  malus,dcccg.iurdn6.tcQa 
turtumaliis  ibi  pctcumaddadis. 

c O •N  c LVS  ! O MCCXXVll. 

AH.GVMENTVM. 

Prscfumptio  iuris  , quos  effedus  operetur 
in  materia  probationum. 

SVMM.ARIVM. 

1 Prafumptio  iurit, qna  fit,iy  cur.  nu.4. 
a Prafumptto  sum  , vbi  Jiat  pro  aliquo , onus  probandi 
tramferttnaducrfartum . ' 

5 Cbin^rjpbo  eaneeUato  lex  prafumit  debitorem  tjjelibe* 

ratum . 

3 Prajumptio  turis  releuaS  ab  onere  probandi , tliamjiad’ 
mrja>  iui  haberet  probare  negaUuam . 

6 Probationes  ejfic  teiorei  requiruntur  in  eo,eontra  quod  tji 

iurisprajumptio. 

^ Prohationti contra pr*famptsomsiurh,pyieiure,  debft 
ijjc  luce  meridiana  eUnoreifiut  iit  crunsnaU . 


l 
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64  PritfttfnptioUgi$,vbi  nonprob/ttt/r  contrariam  nonfuf- 
Jieitad  penam  capitalem,  fid  in  tctUJiaflicic  ad  priua- 
* iionem  oj^cy,in  Jitularibm,qaoad  alias  ppnas  non  ca~ 

‘ pitalcs . 

<5  7rp/umptio  Itgisaon  fu^t,<ebi agitur  de falutianima- 
rtem. 

66  Prajumptio  Ugisi  cfubd  non  conficiens  inuentarium pra- 

fumitur  bona  bareditatts  fubtraxific , non  attenditur 
inforo  Canonico . ‘ 

67  Ture  canonico fidum  attendendum  efi,  vt  anima  defunSi 

a 'peccato  liberetur^  ? 

6Z  Sdluiivnises  , cum  alterius  incommodo  non  efi  tonfiultn' 
dum.  V 

^^Jus  canonie&Jbtam  veritati,nonppnas  hgedes  attendit, 
yo  'Prafumptio  etiam  iuris,iy  de  ture, non  babet  locum  injb 
' ro  anima . 

'y  i Sententia  lata  e}fiuris  prafumptiouibtes,  iure  canonico , 
vbi  agit  ter  de  periculo  anima,poteJl  quandocuq-,  rttra- 
{Jari,quareibid.nu.7i. 

•jiSententiadn  qua  pttieulum animee vertitor ,nunquatn 
tranfit  in  rem  iudieatam . 

y j Prafumptio  hominis,  nunquafufficit  ad  condemnadum. 
74  *Prafumptiones  hominis, probationes  dubia  dicantur.  . 
y^  Prefumptio  hominis  dicitur  babere  fi  ad  ejfi,  ij  nonejfi. 

76  'Prafumpfiones  viokntf,ixd  lege  approbata  adejfie  dentj 
••  adboe,vt  quit  criminaliter  peeniatur . 

77  ^fp^ffi^ij  crimen probabilib.argumentis probari  poteff . 
yi  H arefis  crimen, an  conieiJurit probetur  > fy  quot  in  eo  te^ 

fies  requirantur,^  na.7g.tr  io.  1 

Simonia  crimen,  fignisiir  cottieTiuris probatur . 
J^ummodofignafint esiidentia,^ clara, vt  nu.ii.ibid. 

8 j Crimen  lafa  malefiatis, ex prafumptionibees  probatur, iy 
in  eo, quis  ad  mortem, ex  eis  condemnari potefi. 

84  Contumax  in  crimine  lafie  malefiatis,  ex  filTa  ciftjfiont, 

qua  ex  contumacia  rejieltat,  ad  mortem  condSnaripZt. 

85  Prafiumptiones  plures,&  plur.i  indicia  plene  probant  in 

ciuilibus . 

26  Statsetum,i;bi  vult,  procedi  fila  faiiiveritateinTpeQa , 
fufiiciunf  probationes  ver sfimiiUs. 

87  Prafumptio  turis  admittit  probationem  in  contrarium. 
« 8 ‘Prafumptio  turis, vbi  efi  csrca  tenorem  inflrumenti,  ad- 
mittitur contraria  probatio  folumperfiripturam. 

5 9 Prafiemptio  iuris  ad  boc,vt  operetur, debet  megari. 

5>o  Dominus  olim,tr  hodie  dominus prafumiturjifi  domi- 
num hodie  tfie  alleget.  ' 

5?l  Prafumptioerroris  non  fujficit,nsfi error  aBegetur., 

91  ViutrequispraftimiturfialltgHetr  viscere,  o*  na.  gj. 

94  Non  intentassem  ab  homine,  non  prajumitur  d iure. 

95  'Bonafides  praficmstur,fi allegetur. 

96  Prafumptio  iuris  oritur  ex fa  flo  partis prafscppofito. 

97  Prafumptio  non  veniens  cx  failo  partis  fedaliundb,noi$ 

efinecejfario  alleganda.  . 

98  Libellus  fujficit,quod  prafiemptiue concludat. 
^gPrafumpttoproutniens  extemporss  antiquitate  eum  non 

veniat  ex  failo  partis, non  ef  necejfarso  alleganda, 
j 00  PrafuntptsQ  oriens  ex  aiiis  in  istdicio,non  debet  de  nectf 
f Itate  allegari . 

^01  AgenSfVbstx  deduilis  per 'fpfum  apparet, quod  aiJioru 
caret, potefi  aiudice, etiam  non  petente  parte  repelli.  . 
102  Prafumptiopotfl alligari,  probari,  etiampofieon- 
tlttfumincaufa,py  aJ^gat.iscr. 

Prafumptio  ffuper  qua  fundatur  vis  iudicq , tempore 
probationssm  faUem  alleganda  ^l. 

t 

' mnt*ir»  t iuris,  qiix  cft  Ula  quan- 

U do  Jr^xaJiquiddcaliqiio 

przfumit cx  aliquibus eonicduris  ,Sc ^pet pixliim- 
ptionenon  brtnat  bene  pedes , nec  ftatuit  aliquid  Ai- 
perca,  vrporcft poni  exepiuin  ini. fichyrographu, 
& in  l.cfi  de  indcbito.ft.de  prob.in  t.Labco.in  l.poft* 
quara.lf.de  pail.inl.vlt.C.depig.in  l.quicunqj  .Cde 
apoch.publ.lib.  io.in  l.cum  dc  in  r£  verfo.  ftljdc  vlur. 
iuniUsabid.ling.no.paSaUanrcpcuuxta  tcx.in  Cis 


qui  dc  fponf  & in  l.fiiic  poflidcris.C.dc  probar.in  I.rl 
C-ad  exhibendum. in-f.Qiimus  Mutius.ff.dcdonar. 
inter  vir.&  vxor.&  in  l.paclu.*ff.dc  pad.ilkid,  in  ma- 
teria probationis  locum  obtinet,  vrqbandohuiul- 

1 modif  prxlumptiocft-pro  aliquo aboncrcprob.m*- 
di  IcuatOjiilud  in  aducrlhrium  transferar, vt  rcfpodic 
Dcc.in  con^j  z.col.pcn.in  fi. in  conf.idp  in  prin.cof.  f 
4H  c6iuml-2.conf.4(58!Cotum.i.  conf  5 88.  coltim.  x.*  • 
Rain;con(:45.fcol.vJt!Vol.i.Parifconf.2o.inprincip. 
volum.  r.conf.x}.nuin.2.co.volum.&  in  conii  id.nu. 

X4  vblum.4.  Socy.  iun.coar.102.col.4-in  prin.vol.  j. 

- Bcro.cohf.i  I j.nu.?o.vol.i.Rol.a  Val.confi46.nurn. 
•47.  vol.  }.Bart.i  0 l.fi  prius,  verf.  venio  nd  tertia  m par- 
'tem.ff.de opcr.nou.nuncia. Idem  Rol.d  Val.  incon- 
f1l.49.nura.56.  vol.  i.Natt.m  conf.s.i4.num.28.1tfa.?. 
Crot.inconf.  i io.nu.5.  & ita  tradit  Ban.  in  I.-in  illa ; ’ 
in  fi.ff.de  vcrb.oblig.ad  hoc  facifil.abca.fF.de  proba, 
fic  fenfttSpcc.in  tir.de  prsIumpr.S.  fpccics.vcrfi  vio- 

T lenta,  nuin.  3 . vbi  adducit  f exemplum  dc  chirogra- 
pho cancellato , cx  quo  ius  pratfumltdcbitorcin  cflc 
libcratum.d.l.fichitographum,&d.l.poftqu3.  c.fci- 
rc.  in  fiAliftin.77.hanc eandem  fentennam  fcquutus 
cft  Marfiin  fing45  > • allcgJs  ad  hoc  Soc.  in  conf  66. 
incip.fruftra.col.5.poftprin.3tcol.7.in fi. Idfehi  pli- 
cuit Eucraf.in  fuaCent.  in  locod  vcrifimili.nura.i  9. 
Ce  phal.in  conf  I38.nu.  16.  vol.  t.pcrtex.ini.  gcncra- 
r'  litcr.S.fi  pctitum.ff.de  fidcic, liber.  Dcc.  in  confi  400. 
uifo  diiigcnti.col.3.vcif.&  ratio  raanifcfta,&in  c6f. 
597.  nnm.4. 

4 Etratiof  huius  conclufionis  cft-,  quia  qui  habet 
hancprcfumptioocin  pro fc,dicitnr habere fuam  in- 
tentionem fiiiidatam.d.l.gciicralircr.S.fi  petitum, in 
fi.Ccphal.inconf4.nu.3t.vol-i.Sc1n  confi  171. num.  ' 
4S.vol.i.inconfi  i8i.nu.i2.&  incoof.ait.nu.p.cod. 
Vol.a.Rol.i  Val.in  d.cpnf.46.nu.47.vol.j. 

5 Primo  t amplia  concIufionem,vt  etiam  vera  fir,fi 
aduerlatius deberet  probare  ncgamiam.vtrcfpondic 
Ccphal.in  conf.  t fS.num.  17.V01. 1.  dc  mente  Dcc.  in 
c.nouir-in  fi.de  iud-Hercin  tra^.de  proban-neg-  nu. 
4.cumlbiallcg. 

6 Secundo  amplia, vr  non  fbium  p.irs  f aduerfa  affe- 
rens contrarium  huiufmodi  prxtumpnoni  probare 
tcncaturj  fcd  etiam  duriore  ^baiioncgraucturadcb,  ‘ 
Vtprobationcscfticaciorcsrcquirantur.  Huiufmodi 
cqim  prxluinptioni  debet  .ipcrrilfimai:  probationes 
violcntix opponere  inquit  tbx.in  l.vlt. ff.de  co,  quod 
nict.cau.vbigio.&  Bald.Spcc.in  tit.dcprobar.S.  vlt. 
vcrf.quintum.Albcr.Fulg.5:  Iafiin6.  notab.  pcrillu 
tex.in  l.fi  excraneus.ft.dccond.obcauf.  facittex.  vbi 
cxprefsc  hoc  no.  Abb.  inc.quia  vcnfimilc.dcpiai- 
fuinp.  Alcx.poft  Bal.in  l.tranfuclioncs-C.dc  tranfiic. 
Dcc.in  confi  175.C01. 6.  in  prin.  & in  confi » 95.  coi. 
vcrfi&ifta  conclufio,&  in  confi  165.C01. 3-  Decia,  rc- 
fpon.5  3.nu.i7.vol.  i.Ccph.ind.confii  38-nu.i  S.  vol. 
i.Idcm  Dcc.in  confi  i77-«;ofi2.in  prin.  & cohfi4?S. 
circa  prin.Bar4nd.l.vlt.ff.quodmqt.C3tifiRol.a Vafi.  . 

7 inconfiS3  .nu.  27.  vol.z.vbtdicitf  probatiqncscon-  •> 
ttaialcin  prxlumptioncm  requiri  Incc  clariore»,  ft- 
cut  in  criminalibus.  Parifiinconfil.  135. colum. 2. 
volum.4.Boffinfuotraft.crirain.in  titu.de  plu.  vio- 
len.niim.  8 j.  Bertaz.  in  confil.crim.2.  nu.il.vol.r. 

8 Subamplia  'f  adeo  verum  clle,vt  licetaliquislcmi 

plene  probaucrit,  vr  puta  per  vnum  teftem , vcl  alio 
modo,  nihi'omiilus , fi haberprslumptionem iuris  • 
contra  fe,non  admittetur  ad  iurandum  tn  lupplcmc- 
tum  probaiioni$:tunc  enim  non  erit  locus  delationi 
iuramcinifupplctorij.ltacrtgl.notab.iud.l.vlt.ff.qcf  • 
mct.catrfHn  princ.Iafiin  1.  admonendi,  coi. antepen. 
num.io6.ff.dciurciur.&in  icpet.ciufidcm  lcg.col.95. 
vcrficx  hoc  conclufio.  . * 

9 Sccund6tfubamplia,vtnonrolu  procedat,  quoad 
iusicriptum,fcdptiam  quoad  coiifueiudincin : ham 
fiadfit  ptadumpuo  conliietudinis  contra  .i^hqucm , ' 

Jofipbi  Jlafcards  yvol.2.  Ecc  $ qui 
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fuppletorium.lcaaicIaUnreperin  rep.d.i.adi^onfi' 
di.nu-295<verT.cx  hoc  corolarioinfeiunc.ibi.s. falis* 
tia  eft>c)uod  dicit  fuilTedidQ  Bald.inc.iX  pr^tcrei, 
in  h.dc  coruc.cec.feu.  dc  ibi  diciteifc  tcncndu  cordi. 
& B.1  iriinpl  icirer  lequicur  Homan.  iu  1.  adi&OQendh 
col.i^.in  tertia  fallcn. 

16  TcKi6fubamplia,|vtnccduoteftcsfudidant c6- 
tra  pr;  futnptioncm  iatis:nin  fint  cxccllcnciotcsiatq; 
omni  prorlus  cxccfitioncmaiorcs.  Ita  cofuluit  Dcc. 
ind.refp.5;.nu.;7.  volum.  i.  & dicit  iuiflede  mcute 
Spec-in  v<r. vlt.de  prob.&  no.in  c.quia.dc  prxluinpt. 
&in  \.iJS\  cam.ff.de  lib.hom.cxhib.fic  in  Lgencra* 
liter.|.II  pr; cium.ff.dcftd.libcr.  & in  1.  nuptutxjin  fi- 
ne, de  iur.dot. 

f I Tertio  amplia  concluffoncmt  f vt  talis  prxsuptio- 
dicat  liqaidilUmaprobatio,6(  aperte  veritas,»  facit 
quid  expreffum,l.licet  Imperator,  & ibi  Alex.  & laf. 
^.de  leg.  I .Cagnol.in  l.prccibus.C.  dcimpub.  & alijs 
(ubffit.n.i8o.&  inrub.C.decden.nu.  30.de  inl.i.nu. 
'14j.ff.f1  ccr.pct.Bcitazaol.  conr.24pmu.z.lib.i.crim. 
Decia.rcfp.z.ntkU i.vol.2.Butfat.conf.  jj.num.  z t. 
vol.i.Mcuoch.conf.5.Du.ic.cQnf  j6.nu.5o.gl.inl.d 
tutorpptitus,C.de{wic.tiir.quamgl.  dicit  meliorem 
de  iute.Io.de  Imo.in  l.quzlitum,&  illam  glo.  etiam 
pronor  allegat  fial.iniub.dcpr3Efumpt.ad  finem .idS 
voluit  C^ph.conf.i42,nu.J4.tib.i.pcr  tcxt.in  l.locu* 
1 2 plcs.de  tib.cau.vbi  ideo  dicit, t quod  dolus  prxfuin- 
pms  4 iute  proprie  doluseff  fecundum  Dar.in  l.qued 
Netua.col.2.Vcrf.fcd  debetis  fcire.ft'.dcpofiti , refert, 
dcicquitur  Cur.lun.conf.t4t.nu.6.  Albcr.  in  conf.6. 
nu.io.Crot.dido  cpnf.i  io.nu.4.Couar.vanar.rcfol. 
1 j lib.z.c.d.in  prin.vbi  aitj-  paria  effe, quod  quis  habeat 
praefuroptionem  iutis  pro  fe,  vel  quod  qs  probct.laf. 
in  6.no  vbi  cti5  Alb.dc  Fulgof.d.l.  fi  extraneus,  ff.de 
copdifl.ob  cauf.&idco idem  Bal. inquit  indicIa  l.fi 
^4  tutor,  t quod  vbi  ad  vidoriam  c61equend:fin  requi- 
runtur validifTimz  probationes , fitis  eff  probare  per 
przluinptioncs^  iurc  indudas,  quod  placuit  ciiam 
Mcnoch.d.confilio  5.nu.  14.  cx  meme  Arct.conlil. 
; I . laf.in  I.non  hoc  C.vndc  legit.  Ripa  in  c.  cum  Ec- 
clcfia,nu.z  j.in  fi.de tauf.pof.&  prop.quibusm  locis 
'Ij  dicunt  t quod  ftatuium  requirens  probationem  de- 
terminatam, vcrificatur  cnam  in  probatione  prxsu- 
pta,quod  etiam  placuit  Fcl.in  rub.de  protmr.col.  i.dc 
idcoiiixit  Ale.iu  (uutrad.prxfumpt.part.  j.num.j. 
16  tquod  li  (latutu  in  aliquo calu  requirat  liquidiflTimas 
probat loncs.fuilieiat  probatio  per  iuris  prafiimptio- 
ncm  p..rl  i. vbiFulg.de  alij.C.dcteff.milit  idem  vo- 
.luit  An  ycl  Akxan.dc  laf.  indida  l.licet  Imperator, 
iium.  I i.ff.dclcg.  i.  & Alc.  vbi  tu  pra  defendit  hanc 

fiarrciriTContrartam  confli(.indoiuribusibipct  cum. 
liem  voluit  Alban.dicfo  eoo  filio  6.  numero  deci- 
mo,quod  dicit  fiiiflc  etiam  de  mentcFelyn.in  capit, 
prudentiam, colum. pcnulr.  dc  offic.  delcg.idcm  fen- 
fit  Nat.conf  581.nu.i6.  libr.  3.  ibi  amplius  dico,  vbi 
i7afferittquot1  quando  ffatutumicquimprobationS, 
vcrificaiunnpicfuinptionciuris,&ita*cominunitcc 
^ Dodor.tcnere  icllatur , & hanc  eandem  fcmcnriam 
Videtur  fcqui  Decian.rcfp.i.  numcr.4j.cum duobus 
is  fcquent.tolum.z.dum  dicir,f  quodconicdurzlcgi- 
tinix>5c  ^ iurc  approbat^  fufficiut  etiam  incafu,quo 
requireretur  emdens  probatio  plena,  clara  »&plpf- 
quam  inanifcftayfccus  autem, li  clfcnt  alie  conicdu- 
ra;,d(  pi^iiiir.ptioncs,Vtl.  quidam  tefiamenta  ff.  de 
vulg.  & pupii. 

fp  Sedtcohtra,&Bal.&  Alc.didumfacjunr,qu?  vo- 
luit Dy.&  Bar.p  illum  rex. ini.  Lucius,  ff.de  cond.& 
dcmoin.oc  But.in  I. ait pizcor.il.fi  iudcx,in  fi.ff.de rc 
10  iodfcvbi  dicunt,  t ‘piod  qn  Jcx  requirit  manifcftiffi- 
mas  prpbatioitcs,  tunc  pra.su ptionesi  iurcapproba- 
taeuon  lutKccrci,qaiicct  alids  p idoneis, £c  legitimis 
3t  pEob^oiubus  habeamur,  nihiiominiis  fexquoper 
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moduin  cdditionisprolutio  nomfnatfiMfitfa, 
dudens  probatio  (cquintur,&pra;fumpu  nullo  mo 
do  admutitur.Idem  voluitBaUn  Lex  lententia,  cir<  ^ 
ea  fi.C.dcfcntcn.quz  fincccr.  quan.&  in  cquodad  , 
confultanonem.colum.  j.derciud.  Roman.  initibi.^ 
deatbitr.colum.7.Bal.&  $aiic.inmb.C.dcrcb.ctotL 
eolum.pcQ.Iafdnl.admoncndi,npm.i82.  ff.deiUrc;! ; 

* iur.cum  piur.  fcq.  & hanc  effe  * communem  opinio- 
nem atteffatur  Dcc.in  rub.de  probat,  colum.  4.  vcrC 
j.fi  fiat  incntio,dc  coluiiu  16.  verf  retenta  przdif^a* 
eandem  opinionem  fcquutuseff.Alcxan.  in  (LUicec 

2a  Imperator,  aum.  4.  vbi  voluit  t quod  quandoinali*  ^ 
quocafu  requireretur  probatio  cx  eo , quia  effet  pro- 
latura iffu4verbuaicuidcpsprobatio,quodtuncDd  . , 
fufficctcc  probare  prxfumpiiuc per conic^uras ille-  . 
gc  probatas,lcdreqiuritur  veta, & clara  probatio-pee  ' 
tcx.quetndictr  meliorem  de  corpore  iuris  jo  d.l.Lu- , 
cius.ff.de  condic.&  dcmoff.vnde  Batt.inl.  1 .Cdc  fid. 
inff rum.  & iurc  h.iff z fife.  lib.  lo.in  prin.  dixit,quod  . 

23 1 ille  uohdicitUt  probare,  qui  habet  pro Iciunsprz*  . 
fiunpi  ionem  ,ad  idem  rcfpoudic  Bcro.  in  con£  i pmu. 

1 4.cum  Icq.  volum.  3 .faeir,  quod  voluit  Alex,  in  1.  fi  . 
cx  argentati  js.in  fi.ff.de  eden.  vbi  per  illum  tcx.  dide* 
quodexquo  ille tcxrasrcquiritcdditionalitct, quod  • 
.aigeniarius,  vel  eius  hzrcs  probet  fe  non  habere 
nesic  rariones,  Se  illas pcrdidine,  neceffariaetit  peo^ ' 
baiio  vera , & legitima , nec  fufficcrct  przfumpta.£4  - 
idem  Aiex.&  Roman  ini. r.C.deteffaro.milit.dicut. 

24 1 quod  quando ffatutum  probationem  rcquirit,non 
intcli igitur  de  probatione,  quz  ex  legis  przfumptio^  * 
ne  f trcr,fcd  de  vera,  & legitima  . 3 • . . . •* ,. 

2 5 Conciliate poteristdeclarando, vt priocopinio 
cedat  in  il)iscafibus,inquibus  verz,&  condudeotes 
probationes  haberi  non  pofTunt , in  quibas  przfum- 
piiuz  fuliiaunt , pofferior  autem  lententia  procedit 
tcgulariicr,prout  ita  hanc  differentiam  conciliare  vk^ 
dctur.Dce.in  d.rub.dc  probat.colum.  1 9.  veif.fi  rame 
pccTcx.in  c.MiLfiacI,&  in  cap.extua.de  fili,  presbyt.  . 
vbiglo.&Doclor.Fcly.ind.mb.deprobatnu.j.Cor. 
in  lib.luo  inu]ior.vcrb.lcx,quzloquitur,idcm colli-  . 
gitur  cx  didis  Crauet.conf.73-.num.  19. vol.  1 .dum ait . 

26 1 quod  iuris  przfumptiones  inducunt  plenam  proba 
tioncminhis,quzfumdifficiiis  probationis,  quia 
cuaturliquidiffim;  probationes-Idcm  votuit  Deda*>. 
rclp.7.nuin.4o.iib.3.&rcfp.2.num.t.  volum.  i.PauU 
de  Caltin  conni.X4j.  vifo  ptoccl1u,&atteffationibt  4 
coi.  z.dcinconf.  1^.  vilb  pundo.colum.j.cir.med.  ■ 
lib.z.SocJn  conf.  1 87.colum.5>ad  fi.vcrf.nam  cx  plu- 
rib.lib.z.Idem  Cafftcn.in  conl.zB  i.  in  caufa  ifta.qol. ' 
2.&in  conf l€q.colum.3..!ib.  t.Iaf.  in  1.  mani&ffz . iii 
2.not.ff.de  iurciur.inl.fi  fundum.inz.not.ff.fol.mat<'  j 
inl.i.coluin.j.Roman.conf.7.colum.  i.Iacob.Noi^ 

X7ucl.in 2.rom.adrcg.Duen.rcg.i6o. 5cfacit>tquiaia  > 
occultis  przlumptioncsdicunnjrliquidiiTimgproba  - 
tioncs.glo.3c  D^o.ind.l.licet Imperator,  ff.de leg. , 

i. not.Atct.in  l.fi  is,qui  inprinc.ff.de  acquir.  hzr.  laL  \ 
inl.cnm  co.C.dctran(.FcIy.in  c.ficautio,dcfid.  inlL 
Baib.coniil.  1 1 .colum.  1 2. volum.  i.Dccia.refp.z.  niL: 

j. yolum.2.  & hancrcconciliationcm  fenfit  Viuius,^ 
io  fuis  communibus opinionib.  verb.  iuramentu  ne-  . 
cdfarium.dum  ait, quod  in  cafibus , in  quib.  vetz,  8z 
concludentesprobationcs  haberi  non  pc^nc,  fuffi-  . 
cium  przfumptiones  cx  congeffis  ibi  pacum;&  hzc 
cdciliatiocolligi£,ctiam  ex  eo,  q?  voluit  Decia  refp. 

28  7d.nu.35.hb. 3.  vbi  dixit'fqtffauitu,fiue  lex  requirens  '• 
^cnas  pbatiODCs,&  cuidcccs,intclligitur, qh  poffent 
taicspb.ationes  haberi, fi  minus  haberi  pofsut  admit 
ticur  qu^libctalia  puentis  expfumpnonib.&  conis-  , 
duris, q tunc ,p  plena, & euidgci  habet,  cx  quo  fumus 
in  his,quz  fuut  difficilis  probationis  propter  defedii 

29  probauonum,&  tinhis,quzfuncdilficilisprobatio- 
nispfumptiua  probatio.obtmetlocu  plene, &pfcdae 
j>bauoui$.lu  Baunatuii.qHMafttOi^jC.'dc  laccoL 

EccicL  : 

■f 
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Sccler.dr.fi.Ang.  inl^irqut  natura.S.commcabfcn 
Te.Cdcn<^.SctVPaul.i  Cad.inconridi.inc.inphe- 
h;nii  cauiavo).  t .Cyn.  3c  Bart.  in  L 0 quidem.  C fol. 
niatt.Bal  .in  l.ct>nucmi^Iam.C.dc  cpir.&  clc.&  in  i. 

• 4.Cdcprob.AfAicl.dec.M  nu.zj.cumfeq.laritnmi 
Menoch-deaebiMod  in  lib.a  caf.  1 15. 

30  Vclj  Iccondodicas.quodfccunda  opiniopoferit 
(aUuri.&vcriticariin  prxrumptionib.leuibusrprima 
autem  'm  vrgwt  iiTimiSiira  videntur  rcnHAc  pcqia.in 

31  rcfponl.ii.nu.ay.vol.i.dum  dicit  tquodquadopro* 
batio  requiritur  per  modum  cdditioois  1 non  fufHcic 
leuisconic^ura.dc  przfumptio.fcd  rcquiriturcochi- 
denstde  vr^corilTimatiuribus  ibi  pci^iim  ^ddu£iis. 

32  Vel  temofdicas.qnod  prima  opinio procedit,  qn 
lexica^fponitcxprcfse.  vide) iccr quando  vuirprac- 
fumptiones  habere  vi  m plenz  proba  tioais,  prout  lU 
intclli^it  illam  Ciaud.Bcrtaz.inaddtr.adconl!cTiin. 
Bartholomzi  patris.conf.  tS  s.in  Ht.C.dc  mCtc  Alex, 
in  dUicCfimpprator.&iVlarf.inl!fi.mjin.+.C  adlcg. 
Cor.de (ica.& in riib.de prob.nu.i  13.&  ii4  &4>hac 
partefacit,<p  voUiiiMcnoc.de  arbiud.lib.a.car.iJ5. 
nu.3.duni  voluinq»  prcrumptiua,&  comcduralis^p- 
batio rulHciar  etiam,  quando  )cx  requirerer  plenam, 
& perfedam  probationbmdi  fumus  m antiquis  ea  ra 

53  tionc/quia  in  antiqslcxf  h6t  przlumptiua  probatio- 
nem pro  perfrd.iier*^^  recipienda  cA, er  li  lex  de  p«- 
feda  probatione  loqueretur , quod  6t  fctirirCiau.in 
trad.dcantiq.tcmp.vlt.par.i.par.pHn.  nu.  1 1 . reieda 
opinione  Soc.contratia.Ecibidddc.aiMcnoCh.hanc 
teconciliationcm  aperte  ptofitemr. 

^4  Vclqiiarrbdicastquoddidum BalFuIg.dcalioru 
pw>ccdit,A:vcr»ficabitqr,quandoftatumm  exigens 
lucidilTimas  probationes  cfljt  tale, quod  pofletverifi 
, cari  in  cafu  fido  tunc  enim  luris  piaium  pri  ones  fuf- 
ficaenr,n  autem  folu  vcrihcarctur  in  cafu  vcro,nmc 
fccU5.Ifadilhnguit  AIcx.ind.l.hcc(lmpcrator,nu.7. 
y quando  aurem  vcrificctur  (btumm  in  cafu  ficko.  vi- 

de eund.Alcx.poA  Bal.de  lo.de  Imo.in  i.GaIlus./.& 
3 5 quid  fi  ranrum.tF.  de  lib.&  pofth.dc  ratio  cfi,qmatp- 
fumpnud  vcnicns,dc  per  conict^urasdicitur  fide  ve- 
nirc;nd  autem  propnc.l.  1 tab.ictt.cxtab.  in  verb. 
cum  per  conicduras  non  proprie  fcsipuis  fit . 

36  Velquim6tdicjs,quod  pnina  opmiu^cedirquo- 
ufqucoe  contrario  nt^t  coofiat.dc  fide  contrario  no 
57  appaicat.quo  cafutprcfumptJO  Icgisdicirur  liquidif 
fima  ^batio,&  veri  neatur  tn  illa.fccimda  vero  quan 
docomra  przfuniptionciniuris  obfiatfr aliqua  alia 
fpccics  probationis . Ita  poteft colligi  ex  didis  Euc- 
\ 98  rard.lnd.loco^  vcrifimili  nu. 1 8.  dumdicit , q>  t hu- 

iusiuttsprzfumptioniscftcduscA,  vt  ex  ea  is, contra 
quemcd  prs:fumptiO,condcnincmr,mn  prrcfi  pto* 
betur  contrarium  per  aliquam  legitimam  fpeciem 
robat Ionis,  ex  quo  przfumprio  legis  cfi  liquida  pro 
acio,  donec  appareat  de  contraho. 

99  TcrtibtainpliacOclufioncmiVttalisprxfuinptio 
etiam  rufficcretcafU)  quo  lex  requirctee  probatione 
pet  inlhumenttTml.quicunquc.C.dcapoch.pub.lib. 
lo.quam  no.ad  hoc  Bal.io  1. 1 .num.i  5.C.  de  fidcico. 
& 1. 1 . jf.  t.C.dc  rei  vxo.ad.  Alex,  in  confil.  1 26.  repe- 
titi5.col.2.niim.9.infin'lib.6.Andr.Barbac.in  repet. 1. 
cum  acutifljmi.col.p.C.  defidcicom.  MaifiLin  nib. 
C.dc probat. nuin. 57.  Dcc.innib.dcprobat.col.i8. 
vcrf.dc  ideo  hzc,&conli54.imm.  j.Oau.dcaotiq. 
• tcmp.par.vlr.num.13.  . * 

'40  Owtrarianrt  fcquutuscfi  Icnteniiam  lafin  I. cer- 
ti condid.in  ptin.iiu.  1 a.ff.fi  ccr.pcr.  qui  cmldcm  opi 
nionis.cirat  Jilonun  1. 1.  C.  de  tcfi  joi.  milit.  6c  Cure. 
iauinconf.79.col.pen.vctf.rcdfolum  huic. 

. Sed pdocem  opinione  veram  efle  tefiatur  Mcnoc. 
7 iAConC5^nu.22.pccd.  1.  quicunq;  qux  clareollcndit 
prxldmptioneiii  Ulam  ex  curfu  illius  triennii  vetz,^ 
piopriai  probationi  xquiparajri  ,€um  percam  prasu* 
pUoDcm ptobetut  iblutio  ccufus  pictuui  temporis» 


quz  (biutioalioqnin.vci  tefiib.  vel  infirumentis  Pro- 
banda forct.Idcm  volaitCrot.c<  nf.71.num.4-  .Dee. 
conf.42.no.9  j.&  c0nf.7z.nu.  2 r.  5f  Icq-Claud.  Detn- 
in  addit.add.confcrim.Bart. patris  183.  inJir.Cqui 
ad  hoccirar  Nair.conf.  98 1.  quod  non  habeo. 

41  Qnarrbampliatcodulioncm.vr  ralnpiafuinptio 
probctdclidum  , & ludcx  norcA  pxcadcucnircad  - 
condCnafionem.ira  probfcx.in  141  hi.qqi.C.dcaduK 

41  vbi  habetur, tqiiod  liquisaccurnturdcadulrcrid  .& 
cxcufaror  ratione  colanguinirans,  poOci  reperia- 
lurcofraxiAcmarrimonium  fumca.indadrur.ibiU 
la  legcuiolcnta  pracfiunptio)pcrqnam  porcA  condS 
nari  de  adulterio, & fic  p«fiamortis\  3c'ad  hocnbt, 

* & cbmendar  ibi  «l.otd.Par.‘Bal.&  Sal. 5:  hanc‘c6mu 
nem  cflcDoft  fcnrcntia  tcAariirC^m«.in  liio  trac. , 
dcdcIic.c.iz  nu.M.^cdicitdehoc  cAccriSmgl.  ini. 
afafcnic.ft^dc  pcn.in  gi.z.5cibi  Albi&  alit  Doil. Spe. 
in  (it.de  pncfum.S  i.vcr.itcmfiquisdcnuncici  .^ug. 
de  Ahm  in  addit. ad  Ang.dcmalcf.in  par.  fima  pu- 
blica prxccdcntc.coI.S.vcrriimitarem  wmen.  GldH 
in  tcaft.malcOinnib.de  pw:rn.3cindic.qiijb  conden. 
fcq.col.  j.  in  fi.  & dchoc  idem  G'^mez-  vbi  fup.dlcit 
cflcrcx.fm  fuum  verum  fcnftim.in  l.fi.C.dcprob.vbi 

4 f expf  CISC  dicit,  t (p  iudex  poirct  ferre  Icnrcnt ii  ex  ia- 

* didisindubiratis,5c  ibi  cxprclseno  Bal:  Sal.  c61- 
ter  alii  Doft.tex. in  anth.vt  liceat  matri, & auix.iT.qa 

44vcr6.colla-8.vbi  habeturdqifiquis  rcrdrnunciarur, 
ne  alloquatur  v^orcin  alterius , Se  poilci  reperiat  in 
aliquo  lococamalloquens,p6tpuniii  pena  ordina- 
•ria,faciitex»inl-c6filiarios.C;dcaAcn6riN.vbi  habe- 

4<tud<P  fi  officialis  fugiat  tepore  lindic3tus.habc»qrj.p 
confcAb,fjctt  tcx.inc.dchoc.defimonia.incpotrc- 
fta.dcconfir  vti.vcl  inutil.c.  inter  folliciendincs,  de 

* pura;.canon.c.lif.  dcprxfumnt.dc  ira  * omnes  renere 
fcAaturiufClar.inpr.aft.crim.S.fi.q.2o.  In  fin.quod 
etiam  voluit  BolTin  rit.de  cohuiftis , no.  27.  ponens 
exemplum  tnd.l.fi  hi>qui-  C.  de  aduIreriH.Et  id?  vo- 
luirSai.in  l.ca  quidcm.Cdc  acatfiit.Sr  m !.  t.  ad  le^. 
lul.m.iicA.3c  plene  in  I.fi:iantconfti  »paJIiom  rexi. 
Cdc  probar.1o.de  Anan,incoafi49.ftibi  Ludo-Bo 
log.de  Bil.ind.l.caquidcm.col.  2.  verf  indicium  cA 

4dduplcx , dicitt  quod  pnefiimptio  humfincdi  dicitur 
plcnum,5c  indubitatum  inflicmni,&  hocfauorcpu-  ’ 
blicoinAiturum  cAc,ncfciliccrfacultasprob.indi re- 
ftringamr,dicitBalpoA  Dyn.  in  f tpadonf.  $.  quiiu- 
ra.ff.de  cxcufiut.Sc  laUn.imh.fi  vero  coh riserit  .in 
^.not.C.de  iudic-5ciul.adniui}C‘di.CD|.9).vcrf.vifis  • 
& plene  cxaminahsffAlcimciu.hiicrpcft.inriur.i,8c 
authoritates, quas  pro  hac  pane  latiffimeaccuniuia* 
uir  Boer  dcc»f.n^4.nu.3.  cup»  fcq. . 

47  Sed  comranumtvidciufpi-ob.iri  pcrrcxt.apcrtum 
in  l.abfcnicni.§.i.ff.dcpcn.cuiusvcib^funf,lcdncc 

48  ex  luipjcionibus  f debere  ahqacmdamnan.Dmus 
Adrianus  Aufidio Scucro.rcTciipfit:  fatius  cqirhcft 
impummtn  relinqui  facinusnoccnustpjdminnocS- 
rcmdanarci  Se  ideo  hoc  no.  Se  commcndaribiglo. 

“ ord.B  vt-^  Alb.  Si  Ita  ibidcm*cormuun, tn  Doctre 
nere  tcAamrGomcz-vbifup.^  faeitquodno.  Ang.^ 
ini.z.ff.dcfurt.&  lac.Bmiig.d.r  fi.Cdc proba. vbi  te- 

49  foluiiu^  dicit , t quod  vbiainquc  eUct  poffihilc  rem 
alkerfe habere,  non  Aatur indiciis,  nec  pratuniptio- 
nibus.i  c etiam  Paul.CaAr.5c  imo.fni  fi.ff.de  hxrcd. 
inffi^  colum,  fin.  8c  bancopinionem.  icniiit  Antdc 
Butr.in  cap.  quante^  de  pnefunipho.  Auchar.  Abb. 
Fciyn  indift.cap.affcrtc  cod.iirul.Abb.7n  cap.  fi  do 
rici.  8.  fi  de  tdult.dciud.  colum,  pcn.  nuin.  19. 5cin 
eap.'t.decoh.ibit.clcr.£c  mulicr.colum.t.  num.  j.5c 
in  cap.auditis,dc  praeferiptio  co’um. pcn.in  fin.  Spcc. 
ind.muI.dcpizfumpt(0.$.i.vcrnc.  mfumma  noro, 
Alber  ind.i.ablcmcm.colum.t.nom.  3.  B.itd.in  d.l. 
fitr.C.dcprobatio.Oldra.conf  192.  Ma»*til.confiI.  10. 
num.i4.Akxatid.in4.x.c<Mum.8.mim.  zs.vbi  lafo;. 
colum.  5.num.ai.5c  Dcc.coiQm.4.ff.ficci.pc(.i,ncc.. 
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tonf.ir<  poftnu.S.Coi.A.v«rrpf»t«ci,etiain  Marf. 
innib.  dcprob.im.  ai.  Noud.inprail.crim-l<>l.i  iS. 
nu.;4.MarTinl.  repet-  coi.  s-  ven- videamus  erga  ff. 
dequedio- 

}0-  Sed  concordare  poreristrenendo  priorem  fenttn- 
’ tiamproecdcfc.qiioad  pracliimptionemiuriiipoflc- 
rtorem  autiquoad  pixiiiinptioncm  hominisidciic 
iudlciv-qui  eam  prafamit  ex  fa clo>&  qualitate  nego 
ci), fecundum  quam  non  potcft,qu  is  condemnari  eri 
minaliter.dcquotaroendic.vt  in  coocl.de  prpfump. 
hominisi  ita  videtuirentirc.  gla  d.l.  fi  C.deadultA 
Gomca.d.tit.dcdcliaisx.ao.nu.2j.verfiquodtam6 
finRularitetintellijre.IJvm  fenfit  gl.in  d.l.  abfente. 
j i Vd  fecundi)  dicasfpofietiototn  opinionem  loqui 
- de  prafimiptionc  iuris , priorem  autem  de  pnefum- 
ptionc  non  Ibliim  iutis,  fcd  etiam  de  iurepertex.  fu- 
p quoprineipalitcrfundaiur.in  d.l.fi  qui.C.dcadul- 
ter.quo  IA  loco  nedum  lex  przrumit,fed  etiam  fupet 
fado  ptKrumptiortatuit.quod  cft  proprium  ptarlum 
ptionis  iutis  • St  de  iurc,  & hate  conciliatio  vidctuc 
fiiifie  detncnte.Fcl.d.c.afFcitc.col.  lo.vctf.  fcd  iftali* 
S a mita.de  prifump.dum  dicioip  t func  potelV  fetri  fen 
rcmiacondcnatoiia,quimdoiudex  mouetuicxprx- 
lainptione,quJ  Icxcx  grefse  approbaret  incriiHinib. 
nam  exea  potcfl.quiscondcinnaiiinomnicaluetia 
capiiali.quoderiamplacuit  Abb.inC.acccdcns.vcr. 
nec^Uat.deacaif.cumaliis-ibiperFcl.adduct 
%i  Kch.tnccsiidelii  reconciliationem  poteriniuscol 
ligere  ex  diO  id  alionc  Goinrz.  vbi  fiip.nai;.  ibi  quod 
tamen  lingulaiiier  imcUigc . 


J J)  V^elienibpoictisdicetc.tquodptioropiniopro- 

te  - : J .-. j: 


edar  in  pialiimpiioncrcluliaiiiccaindubitaiisindi 
.-Cfi.s.f.lciamcunidiubi.indnbiiatis  indici  is.Cdcprob. 
■Sc  in  l.i.ibi,argum.conuiilm.C.quoraipptl)aiioncs. 

& in  c.cxcon1municamps.in  fin.ibi,cctiismdiciis>de 
hrerct.cxqija  ptElumptioiic  poted  qniseondcmna- 
ri , St  puniri  fecundiun  lo.And.in  addu.ad  Sp<xu.in 
>.  titu.de ptobat.S.li.vctliiS.Am.delJutr  ScAbb.inC. 
iocb.dcprobat.Sc  idcbdixitBal.ini.  excipiuntur^ 
ff.adSillania.ibidlctcx.mdioremdciuiciuntU.gl. 
,in  yer.paitieepsapiod  ex  inultisindiciisfiiiml mn^  .. 
rcfultat  plena  pr^atio.etiam  ad  quem  criminalitet  t 
tKsndciuiiJdiini.Ef.bi  R.om.  intclliglidc  indiciis  in- 
.xiubir.ttis:polterior  auicm  opinio  habet  locu , quan-. 
<Jopraliinipiioncsnoncmntliquidiirnnx,exquibus 
bene  poterit  dcueiitri  ad  toemram,  nonautccodcni- 
oare,  vrinquirSpec.  m tit-dcptilump.if.  ii.vcrf.fed 
pt.-nc.in  fi.&Fclrind.c.alfcttc.liu.io.ibi,non  videa  t. 
ejti.irenoaq(|cipfimi„jjpiendumatunuta  , ScGo- 
y^l^^^V^luRtaiAn.iO.cireafi.vbidicit.tquodGprx- 
iiimpnoncsnun  tum  liquidiirimxi  St  a lege  approba 
rre.tuiitrcus  debettotqneri  pcriudiceiii,  vteompct- 
*®  ''“'^d3iepollVtdctiniiiuc  condemnari, & ideo  loi 
.'Vnd.i)!  addit.adSpccdcptoba.S.fi.vcrl.io.dieit,q> 

Jutiiisent  (taritibus  pixfiimptiombus.eatotqiictcco 
«^U  mnrni  a reo  pt r tortura  m . 


de  pixfump.  circa  fi.quodde  confiiciudine  vidit  olv^ 
piCruati  .tquodexindipijsquanmmcuntjiindubitt- 
tiijnon  imponiiut  poena  corpora lisdcd  Iblum  pccu- 
jnaria,quod  didiimGandi.Arfcn,St  (Ruitur  Paul  de 
Cadraaconf.an9.nu.t.vifainquifi.inli.Iib.idubdSs 
quod proptet illud  defendit quendam  imputarude 
{i  homicidio>S(coucludit,quodtargumcnia,quaotu-  j 
, cunqi  vrgcntiffima.etiam  fi  cflciit  talia , qux  metem 
’ iudicaiitis adeo  coatelatcnt.qiial  aliud ercdeic  non 
poditi  non  tamen  lutiiccrcm  ad  condemnationS  pc- 
ox  corporalis, 'fcd  diiiiiaxai  pecunia  rix>  Sc  ita  omoes 
DoA.qiii  erant  tempore  Gandini  Boiionirtcrpon- 
dilVe  tellamt  dc^nente  ipfiusGandini  c6tra  ciusde- 
Cifioncmdiibdit  idem  Caftr.tcrnerarinm  fore  ludica 
- ieiScidc6ind.l.fciantcunCli.C.dcprobat.rccitatea- 
fiiin  iiliuS.qucm  I motte  liberauit , nempequivifus 
lucrat  eaircgiadiocuaginaioab  agro  quoda  in  quo 
icpcittisoccifusiaiimcuspatiisillius.quicicodlcda 
mo  rgirdicnli  iulIFtat  uc  icdiret,  quin  prius  aliquid 
noui auditet,  Sc cumdomiimrcdiilletdiajtci pateti 
vttugctctiptoutcuudvCaUaefert.Scfequitut  Tiraq, 
depen.  cau  t'.  tbi  mute  liio  pene  infinitas  authoci- 

* taicsadhoc  congcITit)  St  iia‘e6inuniicc  icucte  Doc. 
tcfbiui  Caicr.in  prai^.crim.fol.  t6.Sc  hancopioionS 

* eiianidielc ' eonimuncm  Bof.titalecouicl.nu.;4. Sc 

* Icq-afiiiinans.quud  na  letuarut  in  praCl.  Stquod  ifle 
*'  ctl^coiniminisfcnlus  Docl.  Sc  quodiftacfi  vciiiasi  . 

hanc  eandem  fcnitmi.1111  fcquiituscft  Bpei.d  dceif. 
1S4-11U.  6t  vbi  poli  mulrashinande  adduflas  amho- 
citaccscanclHdit,q<  non  debet  quis  puniti  vera  poena 
deiicli.led  alia  111  luOti  arbitrio  ludica ptis  .quScLs  ex 
sDAeip.Scprqfaniptionib.vclienien:ifiimiseiiaindii  . 
bitatis  venit  cimdcuuiandus  de  mente  BatSc  DoJl. 

' iol.cliis.S-  i.ir  deielh.Sc  ibi  FuncAc  Aret.col.tc, 

“ verf.J.dieit.And.St  I atb.c61'.62.col.7.poftmed.vol. 
l.Fraiic.Biun.mluotiacl  dc  lotturaan  4.prin.q.vcrC 
aduettendum  tamen  cll.Alca.conCii6.infi.vol.j.Sc 
conf.t5.col.j.vetf.2.quiavoI.  i. 

5p.i  Sed  vt  profetamtquid  fentiam  in  his,  quastetuU- 
musopiniombusdicuKpiodfiagitncdealiqiiofaiflo 
liiper  quolex  prxfiimatiSc  ptxlumcndodifponat.iib 
cfi  dubium.quod  ludcx  nedum  pqteficx  tali  ptxfum 
ptionc  condemnate  poena Giiamcapiialifiinu. fcd 
oinninotcneiuteondcmnarCiSc  ranuefi,  quia  cS  le> 
geex  laii  prxfumpiiune  res  patcredicalur,  iudici  le- 
gis mini  Aro, Si  paicrc  dcbcc,ncc  vitra  pixtendercpo  .e., 
reAiCxcpInnvft  ind.Lfiqni.C.dc  adult . Sc  ita  voluit 
Boff.vbi  fup.nu.2p.  St  omiicsita  tenete  tclhmir  Clar. 
vbi  fup.valjlcni  leia$,Sc  boc  idem  voluit  Gomcz.dt 
titalc  ddici.c.  I a.nu.25 . yctli  quod  inlcl  lige. 

Si  vcibagamr  dcaliquolallo,lupetquolcx  tan- 
tum prxfunut, non  autem  difponat,  tunc  fi  Ulccon. 
tta  quem  cA  pixfumptio  legis  deficit,  in  probatione 
contraria  ptxliimptioni  legis,  d«bct  item  condemna 
domoanitprqfumptio  tunc  ttanlit  in  viotcniam,ex  co» 
quod  noii  habet  tcAcstux  iunoccmix,  vt  dicit  gl.  in 


luiCiixr  ■- 


A"a'to  dicas,  t q>  fi  priorem  opinionem  tene-  61  cncinoin  vei.priucs,dcliinonia,ScqaitdcficUin,jS- 
ic  ni.imcrisiiiuj  bationcptoconniciohabeturjcpunituttanqua  pro 

P^.’“"J^“^'P*^sb:cdiiuriiutltimidebct  hidcx tempera-  bttuin  fiterinien,vthabccurinc.dchocalcfimoo.Sc 

rctcn-vi.smlugnqitaiiino.iiic.quiavaiCmilc.nu.  .-ji,iJic.infinuaiu.caiit.&hociio.giihic.cAP. depura 
cpoeiunip.qii^.,^  • communiter Docl.  se  canon.invcr.phu3rc.Sciex.incimcr,eo.ti.infiAfa 

Alanuiil.i.p.ijfyy^^^jrjj.Du. 25.tr. a.-llcg. Cotn.de  6aeit , quu factus ptxfumptusaiurccojpfbprobaius 
,,’'’‘^.vire’comiiiunein  opmioiicdicu  Balat.  diciiui,qqod  non  probatur  contiatium.gi.m  l-fccua 

da.C.deerro.cale.inl.ficrediior.C.dcpigJic).iol.te- 
flamctito.C.dc  icAam.mil.Sc  ideni  ienfii  Eucrard.ui 
lod.c.  quiavcrifimiiea^'6]  JuaCcnt.loco,ivcnfiimli.nu.i8alumaitg)uodtp(q. 
r-rjni  t ■""'•“vleru.niii.^ml.i.nu.ri.ir  ficer.  lumpiiolegiscftliquidaprobatio . demecappateat 

J.  ■ , J.  & (ctundum hic fentinT  dccotiarioiOcidcbhuruspixfempuooiscflcctuscft, 

^*ri!mptlon'il'***‘'^*'di.Senaf.Mcdjol.quilicctcxptx  vtquiscxcacondemoctUMUllpereum  conitanuna 

• !imeilim'°'**  ‘^'■'Ucuiat  .adcond-mnationcminon  ptobciurpctaliqiiamfpccicmlcgrtim^probatioms, 

V-.  .„™f^"fipcciiaiiiniotOB.iuCqucotdiiiariisf*-  "r  Sc  huc  lVca.int, qux  tradit  Nat.mconl.6(j.nu./.cu 

“"vllatut lui  Clar-piaci. cnin.i.fi.q.xa^‘  fcq.lib.j.citca imclleclumleg.iubcmus.C.  deproba. 

iii  R J.  HixirGjnd.a<r  M &i'ji:iiiiiCaaaa:ibino.  Do^ 


V. 


De  probationib.  Cond.  MCCXXVII-  405 


^ Qnod  ramen  t inrdiige » vt  non  procedat  c{i}6  ad 
nioncniircd  in  eccldiarbcis,  <)iio  ad  priuationc  odi- 
iW  bencficji>&:  depolitionem,  IccuJum  tadi  qua* 
tatcm.in  fecularib.  autem  »quoad  alias  per  nas  non 
capitales,prout  ex  delibo  poRulabitur.-nam  eu  talis 
dicatur prafumpciu^conuidus» non  autem  dtrc^c* 
non  debet  capiialiict  condemnati.  Ita  aninuduertic 
noc  gi.indc.intcr.in  ver.arclummonalYetiuiii.de  fi 
moiiia.de  hoc forratTccft .quod cenfuit  Bertozol.in 
* Conrji.nu.iMnctim.dnmaOcruii*  communem  de 
veram  elTc  Do.^- opinionem  ex  pr^lumptionc  ccil& 
iurisnemincm  poikcodcmnari  vera  poena dclidi, 
fcd  mitiori , vnde  illumrclYringcrcm  in  pirnis  capi* 
u)ibu»,pronr  ita  !oquiturexprcrse.Abb,abipro  cita- 
rus  in  c.auditts.mi.3a.dcpra;rcrip.3c  Fd.in  e. fi  quan- 
do,nu.  I prope  fi.  de  homicid.  i rem  ab  iplb  cii.itus 
idem  M.nrfiljng.  1 s 5. & tandem  omnes  alijs  Do-fi.ab 
eodem  relati,  qui  omnes  fundant  ic  fuper  dido  ori* 
(^inario  Abbaas.vt  1'upra. 

Secundo  intcliigcijvt  non  habeat  locum  in  his, in 
quibusagcremrdcfalmeanimarUAiuibusnoacficx 
prxrumptionibusindicandn.  Ita  Atich.inconfi4i  1. 
66  nu.5.quo  in  !oco  ideo  conluluitjt  quod  prxrumptio 
legis, <}ua  non  c6ficicnMnucn'ariri  pjxiuniituribb* 
traxilk  bon.iha7ediutis.3r  ideoiUtimuriilu  teneri 
vltravircsh.«rcditariasinondebttarrcaiinfotoca* 
^nonico.mquolbiu  debet  attendi,  vi  anima  defun- 
di apeccarolibcrctut,  vr  e.  m {jtens , de  up.fcd  hoc 
non  pollet  coiuiogcrc, fi  h9rcscoadu5,3cmuituslV 
tis  laceret  de  proprio,  v t e.  denique  14.  q.  5 . Icd  eflee 
dSilIuir,  gr.uiarc.c.  non  dl  putanda,  i.q.i.  cumlfaluti 
vniu.scum  aUeriusincoinmodonon  litcontulcndu. 
d.cdcniq:ncc  Irialispnclumprioiquod  h.xrcsfurri- 
pucrir.vidctur  clHcax  .id  cogendutneu  jquia  poteft 
ciTe  contrarium,  qnodrciliar  non  furripuait.&ius 
do  canonicumtnon  debet  attendere  pernas  Icgalcsilcd 
niti  veriratc,3c  ideooperari  ,vr  ranmmmudo  male 
ablatardYituattiurdniaiutcmdcfundorum.c.pccca- 

70  tum.de  rcs.uu’.inb.3c  in  foroanirnte  t ”o  b.i bcre lo- 
cum praiiimptioncm  etiam  iuns.3cdciurcd'ed  ftan* 
dum  efle  Ibli  veriuri  tdUiur  Bcro.in  confijanu./9. 
vol.i.pericxf.mc.tu,ine)S,3c»bi  Abb.  dcfp»onl'.imo 

71  icntcniiatiatacxifiispixUimpiionibuspntctl.qua- 

72  Jocunqnc  rctradan.cumicMtcmia  qua  fleruata  pe* 
riculum  anima'  vertitur , nunquam  rranlcatinrcrn 
iiuIlcaram.Lra  Rom  in  l.admoncndi  nu.  1 5.  If.  de  iu- 
Tcm;.3c  dicit  de  hoc  cllc  gl.approbatam  in  cap.iotcr 
n)ona(kiiuni,derc  iudicara,mpj.vir. 

73  A ut  .1 iuir|dc;iliquo  fad\o,fupcr  quo  lex  onus  iu* 
dicidimitrii , vi prcefumat  ex  qualitate  rei , 5c  perfo- 
nani  plus.vcl  minus, tunc  fi  adfiiu  quaxrunqux  vrgS* 
fiirimzpixfumption^dc  indicia  ,tencda  eft  trinio 
Inn.Gandi.Caftr.Bofi&aliorutdeqbustbpra,  videli- 
cet nemine  polTc  ex  prxliimpticnibus.&cdie^utis 
condemnari  de  maidficio  poena  aiiqiia  corporali, 5c 
hanc  fnla  m,  vlrra  Tuperius  allegac.i  veram  dicit  Me- 
noch.inconf.iia.nu.144.vol.  i'. 3r  ratiocft, quia ilYe 

74pratuinptionc5thominis,noQ  adcoindubitatxfunr» 
qum  riundim  ibiicitam  dubiracionem  fcmperreci- 
pianr,3:ptirrumpriua  probariodicitur  dubia  proba* 
7S  do  Bcro.in  conMp  nu.  14.  volu  a.quiatprzfumptio 
4t£trurlwbcrclcaden'c.3c  non  cllc, cum fiaefu per. 
ndubia.gi.in  l.vnica.!i.  acccpir.inverfi  praffiimatui 
C»dc  rei  vend.  & ideo  mitior  f trna  cfi  dligeoda » & 
76crrani  quiafad  hoc,  ve  quis  condcmnciur.Ck  puniat 
de  ma]|ficio*aiminalitcr debet  prxiumptibnesdfe 
violehtit.&ika  lege  approbatxi vel  indudx,  noau- 
tc  vcxtliniiic5^3;  probabiles  prout  luni  hominis  prx* 
fumphoiKSt&cudtim  Spcc.in  ur.de  prxiiimpr..^  .i*pe- 
cksameni^niiz.Bjid.inrub.dcprxlumpno.  numa. 
FeUnc.quanto^u.a.vcr.adde  B.il  co.iir.Dccia.refp. 
j ;.num.a  3 .vrH|  < . 3r  probatur  ind.lv  Ir.C  de  probtk 
Oatittiacool*. 77.04.;^  coul.7i.ou.i9.&mco&il 


78.nu.2.qucm  refert, & fcquiturMcnoch.ind.eoaf- 
S1.num.143.  vol.  1. 

77  Jfiud  camcnlimitaf  incriminc  anafimii , quod 
probabihbusarguim'misprob.iii  poicft.mcapit.  pco. 

* hutnarii  .de homicid.3r  hanc  'communem  icmcu- 
tiam  tedatur  BoIT in  titul.de  conuiclis.num.^j  iH  H- 
lam  IcquicurClar.in iT  airairiiiium  vcifprxtcica.lo' 
icph . Lud.  concl.4^.  in  prima  a m pl  iar. 

78  Scumdbliiniu  t in  crimine  harefis,  ita  Idem  lo* 
fcph.Ludo.v  bi  fiipradc  mctcClar.in  ^.harcljs.  veri. 
h.ibccc(iam.vbi,vtvcruni  fatear  p.icc  tanti  vni , hoc 

* nOdicir,  immoauclUtur  cOc* communem  opinio- 
ncm>v'tduo  (dies  rcquiraiur.&inq.zi.Direc.  inqui- 
llr.couc!uditur,qu6dliccidc  rigore  turis  rcquiraniuc 
tantum  duo  tcllcj  propter  regulam, qux  habet,  quod 
inoreduorum,  vel  rrmm  fiat  omne  verbum  itaaica 

79  xquitatciutis  f non  videntur  in  tali  aimincfulficc-. 
re, tum  proptcrcciminis  immunitatem  tum  propter 
inris  ordinis  in  hoc  eri  mine  detruncationem - in  hx- 
rdis  enim  crimine  ordo  uididanus  in  fauorem  fidei 
cictrunc.itur,  quia  nec  delatus  videt  tcflcsiuiarc.ncc 
fibi  etiam  publicantur,  dcqnod  diciiur,  quod  in  hoc 

Sof  CTiminc  lurticiunclcmotcs  probationes,  verum  eli 
quoad  prxlumcndiim.ncmquoadcondemnanduui» 
dummodo  criam  illx  Icuiorcs  probationes  fuerint 
probaix  plene. innoc. in  c.iicm  de  (imonia. 

Si  Tertio  limita  | m crimine  limonixdn  quo  proce* 
ditnr,3<  lufrietuntprobationcspcrfigna,&conkdu 
ras.ita  loIephXud.ind.conci.45.vciiampliaturtcr- 
ciodc  mente luhjClar.in  ^.flmoma.vcri'.  uem  laas. 

82  Sublimita  , vttilfudproccd.uinllgniscujdemi- 
buselaris,  dcrcum  couuinccntibuslccundum  eundi 
Clac.ibi  per  glo.in  capir.inrinuamm.in  glo.fin.  de  fi* 
inonia.quam  Doi^.lcqui  rdlacur.idem  Clar.  ibidem 
l!c  pro  hoc  optime  facit  rcx.in  dicTcap.  licur,  eodem 
titul.ibi , ve  eius  ligna  per  aliquam  perfoiiam  cUrue-* 
hnt. 

83  Q^iartb  limita  t in  criminclxf»  maicftatis , vbi  ex 
pra:tumpnooibu5  potefi  reus  condemnari  > etiam  ad 
mortem. ha  Bercazobcoai  S3.erim.niim.28.1ib.i.de 
mente  Bart.in  l.a.tf.  de  bon.cor.qui  an.fcnt.  inoiteiu 
fibiconl’c«u.Mcnoch.conf.p9.num.i7fi.Sc  ideocon- 

84dcmnamrin  hoc  crimine  f abiens  contumax  ob  prg 
lumptionen;fidxcoiifcirionisctiain  ad  mortem,  ve 

* cdtcxuncxrrauaganrnadroprimciiduin.bc  ita*cum 
muniter  Dotlor . tenere  tcilaturClar.in  ^.Ixixmaic- 
(Yaus.in  fi.  & hzc  omnia  aeeoinodarc  potetis  ad  c.i « 
quxdixinsuslup.in  prxlud.a.iopusun  10.  quxh.iila 
declarando,  & mrelligcndo , vr  hic. 

89  Animaduerrendum  t tamen  efi,  quod  licet,  vrdi- 
ximusinctiminalibusnon  lutHciunt  ad  picnaui  pro- 
bationem pexfampiioncspiurcs  , tamen  iccusefiia 
ciuilibus,  inquibusplura  indicia , 3c  prxlumptiones 
plenain  inducunt  probarioneni.ha  probattext.^^ 
qua:ro.$.H.if.dcsdil.cdic.3c  ad  hocnot.&coiiuocn 
dat  ibi  Bar  Alb.Sal.3r  alij  glo  ord.in  i.2.§.xtas,ii^*de 
excuCiur.dr  ibi  Bar.Aibcr.3r  ahj, quos  omnes  vna  cui 
aliispcrniohis  ad  hoc  alleg.Gomcz.  jn  rit.  de  dehd. 
.c.i2^.dcprob.d^ld.nu.26.  vbi  cercj;  quaterq^  tcAatuc 

* haoccUe^connxttmcmDocf.  fentennam. 

86  QuodanopUnrc potens, t vr  tanto  inagis  procede- 
rer ,1»  cx^eefiatuturu,  vd  referiptum , quod  proce- 
deretur Ibla  fii^li vcrirareinlpccia:  namtuncfutli* 
ccrenc  probationes  verlfimilcs,vt  uoluit  lolcph. 
douic-indid.  conclulio.4^  verllcu.3c  eo  magis»dd 
mctvtcCrauet.coaiil.7j.num.27.3c  Hcc.coaf.52.  nu. 
84.lib.1- 

87  Liraiea^ralKcrtcoMciuHonem, vtumSconrra 
talem  pcaein^ptionSadmiiiatui  probatio  incoittr)- 
hii-ita  aii  laCinUicet  lihperfUu.4  tf.de  !eg.  1 .Bartlin 
d.I.fiuepo(l(idetix.mi.i  jlC.de  prob.Spc.ind.tit.dejp* 
ba.$.fpecies.o.4-facitrcx4ncpropouiifii.depfub.3c 
id3  Barda  Uci3du4i*p.lf.de  veib.obl.  vbi  ctgi.  3c  ibi» 

fubiuil- 


^ • vyji  -t”  - J5^r  a: 


'V'-' 


y-  -a^r 

?M  ..  V %s  fu^)iungit  Bar.qii64tfi  priAimptioiuris.cfl: circa  tc- 
'■ii  i : norcin  inftrumcnti,tuncacimittitUEprobatiofolum 
■'  t»  ; pcrrcripturan>,&  non  aliter  1.  generaliter.  C.dc  non 


lofephi  Mafeardi 


■^r- 


nu.  pcc.  G vero  cG  circa  Iblannitatcm  ipfius  inftni 
nicmi;tunc  probatioadmittiturper  tcftcs , vt  no.in  1. 
iurrs gcntiuin.§.quod  fere.  IF.  de  pad.  3c  hancbccla* 
ratione  fcquutuscft  Abb.in  d.c.is,qui.nu.6.dc fponf. 
Sccudolimita;t  vt  licet  praefumptioiuris  icuctab 
!/,'  oncte  proba  ndi,&  poGit  ex  c.i  iudex  procedere  iuxt. 

no.in  d.c.affcttc.dcptadunipt.  tamen  iftud  procedit. 


allegetur,  gatali  cafiiceflat  ratio  ft.bb.  videlicet  e# 

' . quo  pt*fumptio  non rcfultat ex  fafto  partis,  illS n6 
(•  potcG parsailegare,  & pcrconfcqnensnon all^t9  • 
, non  noccr.ncc  impcditmdiccra.Fcly.in  d.c.  afterte^  , 
, "nu,4.&  Abb.ibidcmiCod.nu.  & ad  hoc  optimi  fade 
, -'didlu  Baet  in  d.l.cuntquid.in  vlficol.ff.G  ccr.pct.vbi 
9S  voluit,  q>  licet  dicamr/p  t fuGicit  libellum  przfum* 
pelue  concludcrc.l.omncs.§.Lucius.£dc  his, quxin 
j ' Iraudcm  aedi;  tamen  illud  cft  verurii , qn  fii^m,cr  ‘ 


1 


• 


no.tn  a.c.ancric.acprauuuipt.  ramen  ikuu  pruccuir,  v quo  aliquid  proponitur,  non cGfaflum  proponentis 

fl  a partc,proqua  Garprxfuinptio  ilJa,(altem  allcgac^  libellum , aut  rei  excipientis,  icd  cGfaifhiai  alterius, 
1 II.-.: — i:-.  hxclublimitarioapprobatUTd Cacph.inconCx7r. 


' 1.  .u 


'Haxi^  gl.vulg.incappcllanti.in  vcr.aliasi  dcappclla 
•1tionib.Bar.inl.cum  quid.if.fi  ccr.pci.Alciar.intraft. 

pra.rump.reg.A.pra:ruhip.Ai.nu.j.  FcI.inc.cumordi* 
' nem  col.S.vbictiam  Dcc.col.  i.  dercicript.Maran. 
in  tr.rd.dc  ordine  iud.iQ  6,  pat.iu  vaCfccundus  adus. 
nu.143.Cur.in  l.lcfta.nu.|t.ff./i  ca.pci.  Dec.in  c-cx 
infinuationc.infi.3cinc.ytdcbitus.in  ^.no.dcappcl. 

■ gl.in  l.quicunque.col.  8.  ff.  fi  quis  In  ius  voc.  non  icr. 
" ilol.i  Val.conf.9.nu.ar.Iib.^.Cror.conf.^4-nu.i5.& 
7’  * cpnf.no.nu.(S.&hoc*coinmunircriDoft.ncminc 
diferepante  teneri  ait  Crau.confizj  3.  cfficatiota,col. 
^ fi. Idem  voluit  Alcx.conf.45.col.  fi.vcrf.  fateortame 

; V ’ lib.j.quod  cftrcpctjtum  inconf.i so.lib.s.  Soc.conf. 
v*256.nu.8.1ib.2.&not.Io.Andr.in e. accedens, il  i.vt 
•-  lit.non  contcft.Imo.in  c.l'upcr  literis,  & in  ccuni  or- 
dinem,inylt.  coi.  dereferipr. &idcodixitcl«|gantcr 
. - ,fgl  reputata  fing.in  I.catum  in vcrf.co/efrus, in  prin. 
- po&ibiperBar.quodtliccroUm  dominus  prxfumatuc 
nuncdomjnus.i.  fiuc  pollidetis.  C de  probat.ramcn 
requiritur  ,quod  ille , qui  ftiit  dominusolim  alleget 


* nu^2.Ub.2.quam  dicit  fiiiSc  de  mente  Bar.In  d.l.cii 
'*  quid.dum  exigit  allegationem  huius  pisfumptionis 
f cafu,qaoprxlumpriorcfnlraracxfe^oilIii^uiin 
ea  fefondat, alias  fccus,&  ideo  ibid.Ca:ph.  dicit  • q J 
p^pnrfumptio  t proucniensex  temporis  antiquitate 
non  fado  partium, non  cft  ncccflario allega nda. 
too  Secundo  fublimita  Hmiwtioncm,  vt  vera  t ftr.nifi 
' prxfumptio  per  ada  in  iudicio oriretur ; nam  (uciu-* 
dexpotcftfc  fundarcinea:ctiamnoallcgataiparr 
te>vt  eleganter  dccidirAnto.iraformalitalimitaas 
. ^ pt(cdifta,inc.vcftra.  in  vltim.  c.ir. verf.  pahoc  dice- 
. bam.de cohabit.clcr.&nmlicr.1nc.pcrucnit, invie. 
eol.de  cn^pr.&  vcnd.qH2rcfcrt,  & fcqutf  Fcly.in  d.c. 
aftmc.nu.5.&  adhocallcgatglo.quamdicitclcg3- 
loj  te  in  l.vbi  pailum.C.detranfacf.qus  dicit, qjfftco- 
■•aftarct  ageoreex  dcduftis  ipfo  iure  carere  adionc»iur 
dex  eu  repellet  ex  officio,4ica  pars  non  allcgetiFcl. 
^ /^vbi  fupra  rcfpondit  ad  diftfi  Bat.in  d.l.cfi  quid, quod 
videbaturreddere  hanc rubiimitanonem  dubiam. 


Ii, 


AV 


inlibclo.fcdcpraftnti  efle  dominum, quod phacuit  , 'lor  Tertio  lnblimita,tvrprxfumptiopoflitfaltcraaI* 


Bal. in  l.cdita.m repct.Padu.C.dc  eden.  Bart.&  An", 
in  l. i.ff.dc cxccp.3c allegat tcx.t>ptimus,in l.,fi aduT*  . 
tcriu  eu  inccftu.§.pen.vcr(.idcm  Pollioni.ibiiVtiq; 
error  allcgctur.ftulcadultcr.  & p illum  tcx.dicit  Bar. 
ibi,&  in  l.veriia.  e de  in  ius  voc.  ad  fi.6t  inl.alia.C. 


' pi  dchis,quib.vrindig.quodtnonruflic:itapparcrcpt§* 
•fumptioiicm  fufficientem  ad  probandu  crt-orcra;fcd 
debet, Se  error  allegari,  & p illum  tcx.  dicit  Bal.  in  e. 
^ ^ ex  tenore, de  tcfla-9  in  calu  illius  dccret.  no  fine  mi- 

piuifterio  dicltur.tunc viucntS.quiatlicct  praefumatur 
/"ri  viuercini  G aliud  apparcat.l.a.ir.fi  dubitctur.ff.qucm- 
' ' admo.tcft.apcr.jamcnt  vitam  non  opoftet  probare. 


lcgari,5c  probari  in  allcg.iu.  & fic  poft  conclufum  in 
caufa.itaconfuluitCcph.d.conf  i33.nu. 54.  lib.t.ex 
mente  Alex. in  1.1.  e.  vtquxdcCaduoc.  Abb.in  cap. 
dudum  cl.i.coi.z.dcelcd.  Dee.  in  d.l.  cum  quid.nu. 
24.ff.fi  cert.JpctatA  in  conCi 57.C0I .fin.  vwf.  & talis 
_alicgatio.Ruin.c5f.44.nu.i8.1ib.4.Afflicl.dccif.i7S.. 
nu.  I y.Rimin.in  l.ediia.col.  i z.Cdcedcn.ldc  Cxphs 
d.coni.i7».nu.42lib.2.Butr.ind.c.pemcnit.  deemp. 
& vendit. 

IO?  Sublimitaf fublimitationcm,vt‘non  procedar, vbi 


r*' 


■ allegatctut  id.fupcrqnofubftamialitcr  ftjndaturius  ■ j| 
‘‘  ' ionu  v;  J 


ipfius  iudicrj:  namtuqcfaltcm  tempore  probationu 


i allcgcmr.Idcmvpluit  Alex.inconf.  57  nu.  5.  V0I.7.  , 

& Aog.ml.cu>qal.§.publiciana.fl:dcpubl.mquit,(is  ^ C L V S I 0 ^CCXXVIU^ 

tamen  cautus  in  allcgado  bonam  fidcm,ali^$fuccu- 
.bcs.de  quo  nos  fijp.in  concl.24.nu.  ip.  & ratio  huius 

'••{  '1  - . . 


ea  yti fecundum Gxph.conf.ijj.nu.  yd.lib.i.dcmc- 
te  Ale.inrraft.dcprxfuinpt.rcgij.prxrumpt. ii.  vel.' 
^ p6  ftJcisndum  Abb.in  d.c.aftcrte.quiatcum  prqfumptio' 


n-..  ..  ....  ARGVMENTVM. 

limitationis  c(l,quia  debet  conflare,  an  habestaiem  . . ; 

piefumprloncm  profe  illam  acccptauerit,&  an  velit  ' Pr^fumptio  iuris,&  de  iure , quid  circa  pro» 


~.e 


*- 


lutis  ciiatuccx  fado  partis  prxfuppoiito,  ii  eam  pars 
ppn  .liicgat,  pixfumiturnoQ  vcra,dttuncill4juris 
pra-fumptiotoUirurper  iftamaliam.  prxfumptiQnc, 
vt  pcr^.in  c.rcquififti,vcrf.prxfumitur,  de  tcft.&in 
I.d)uusinycrfixftim3tur.ff.dcin  intggr.rcftit.  & hac 
fccudam  noftram  limjcfltioncra  dtcUcflc  * commu- 
nirer a Dbcf.reccptam  Cagno.in  i.cumquid.nu.82. 
If.G  Ltrt.pctac.illanjtiuc'*' receptiorem  appellat  ibid. 
nu.$4.  vbi  ctiatnrcipondcr  ad  oppoiita  pcc  Dee.  Se 
aliosj&  candoinlcntcnciamfcquituc  Rimrnal.fcn. 
- confi43«JiUi$8'.vpl  5 ® 

P7  ^d  aora,tquod  ex  fiipraciratii  Abb.ratione  fubli- 
mitarur  lirniiatio^ftafccuntiaiVtnphabcatlocum, 
quando  prxfumptio  elicitur  aliundcj  quam  cxfadlo 


bationis  materiam  operetur. 
s V M M A R I ir  M.  \ 


J^itfumptio  iurii'p^  dt  iure,  gu/  diestur. 
* r fai 


• • T 

0, 


7ra/u?Kptio  turis, ^ deiart  faestphoam , iy  wdahitMtit  ^ 
probatiomnL^. 

Pre^umptio  iuris,if  deiureiadeb  tfficuxtji,  vteoatra^ 
eam  admittitur pmbaito,^  quare,  »:t,  4. 


3 , 


Prffui/ipthnes  iur/s,iy  dt  mre,fujjieiunt  ad  fintentiam^ 
Jert 


rendam  eur.rtu.'6- 

7 Coifdew/tatus  exprpfumptioae  taris ',  ir  dtdure , babetur 
»>  • . pro  eonfiJfo,iy  contuiid,iy  appellare  non poteji.iy  cur. 

‘i*  ibsd.  ' 

8 Confiffus , ix  conuiSlus  non  appeOat. 

' p'  StatutUfPbixmU  aliquid  haberi  pro  pleni/Rma  probatio' . 
ne,idbabetvimpr£/umptiDnisittrist^deiurc^. 


ri 


' 


■] 


5^. 


1 

panistdc  cuius faupreagitumam  tunc  ex  illa  ptatsu^  . lo Statutum diQ>onins~aliqMdbaberi  pro  omnimoda ^ba. 

ptipncpotcAiudc;tfefundarc>ca§fipcr  paiicfxjflo  . 


, a * 


ti 


f 


T5e  f^obationfb.  Conci.  MGCXXVIII«  4°6 


tl  Pritfumpuo  surit,  & ds  iurt,  aimitiU ^obatiomm  ton- 
trarism  ex  nnfe£ions  partis. 

XzL^atary^  confiteantur  Urttportmortitunatoiit,  bart- 
Mattm  non  fuijfi  folutrtdo,  bures  non  tesubhurtit  vi- 
tra vires  barednarias . \ 

ttPtobibitusprobare , monprobibetur  vti  partis  cofi^ru. 
j 4 Statutum  probibsns  adfnsttiprobationtspson  istteiugitur 
it  eonfsjfiant . 

1 ^ Cifejfio  partis  dicitssr fortior,  ^ maior  jibatio  de  miido, 

1 6 Qonftfiio  dithur  in fi  babere  maiorem  eertitudinem,qui 
prafun^tio  iaris,^dt  iure . 

\ 7 ConfiJiottiamfidla.ijprafun^afratuUt prafiemptio 
^ ni  iuris,S'  de  iurt , 

li  Prabatio^mifiacotttrapraJumpfioittmiuriSfiy  de  ist- 
..  re  parti  non  opposuntf, valet. 
tS  “Probat  io  parte  non  opponente,  adthijfa  contra  prafum- 
fitioaem  iuris,^  de  iure  non  valH,vbi  speretur  de  iurt 
publico  vtlfauort  animarum . 

Probatio  quimdo^aUsnittatur  contra  prajitmptiontm 
turis,  de  iurt  remotu, 

^ * 

■ t'uri*«&dciurc,  qnarn 

* i cvl  uodriinrerdumnccclTa. 

fiam  etiam  appdlant.cilquc  iila,qua!  a Icgc  inrrodu 
y &i  Cupercadi  lex  firmum  fancit , 6c  camppo  verita* 
^habetiVt  c.isiqui  de  rpoiir-&  in  exempt.ibi  no. 

tl  inc.dc.il!isdcfponf.impub.cpcrtuasdccond.ap. 
c.(ignificauir.deeo,qutdux.inmatc.quapol.paduIr. 
«.inrupct.  qui  matr.  accuf.  poC.c.ad  id,  q>  iponfx.fin. 
quielcrici.vcl  vou-in  Lfi.Caid  Maccdon.it  l.fi.Cat* 
biuut.&  in  l.anttqua'.  C.ad  Valicia.c.  ii  qui  cicr.  i u 
<).prinu>$.pcnul.in  Anth.vtliccatm.-itri,5cauie-c.li* 
tcra$.dc4^lpdf.impub.&  in  auth-fcd  iam  ncccire>  in 
fi.C.dc  donacantcnnpttas,<Sc  iaSdaacim’,in  Auth. 
4 dchxrcd-Faicid.illQ  f locum  in  materia  probationis 
obtinct,vtplc'nam,&indubitaram  probationem  fit* 
ciat,abfquc  eo  quod  ille,  qui  habet  pro  fc  talem  pre* 
fumptionem  aliter  probet , adeo  vt  vno  ore  tradunt 
I iicrilKntcst  contra  talem  pr^fumptionemnoadmit 
ti  probationem  in  c6harium  pcrtcx.d.i.antiqux.C* 
ad  Vellci.5c  in  1.  d diuo  Pio.S.ft  pignora.dF.de  re  ind. . 
Sal.in  rub.fT.de  proba.  Spep.  in  tit.  dcptseruinptio.S. 
fpcciesaur?m,nu.t.vcrlincccflaria..Alcx.in  l.inrcr 
UipulJi.primo.tf.de  vcrb.oblig.&iQc6C.47.&inc6f. 
5>t,col.fin.vol.^.conf.i4  V0I.4.  conf.77.in fi.volu.t5. 
Riininal.cdr.3TO-Marf.inl.prinia,$.adqu^oncm. 
infi.if  dcqusU.A  faciunt  tura  fupra  in  princip.  alle- 
gata ,&  tcx.inQcm.priuu.  daproba.de  habciur  per 
glo  5c  Dodores in  1. fi.ft* mct.can.in  prin.de  in  l.C- 
uc  podidetis.  C.dc  probatio.  & iUud  dtdu  ponit  pro 
regula  Soc.in  fiiis  >allcn.rcgu.  }S4.indp.probatio  in 
' cdtrarimn.Alciaxicprciu)iiptio.part.i.nu.5.deidco 
4 )nquitFcl.indrC.quant6.nu.).qu6ddiciiur  iUaf  pre 
ii)  in  ptio  dc  iure, quia  dc  ea  cU  faCtum  iu$,dc  n5  opor 
tct,qu6d  lex  dtcat , quod  n5  admittatur  probatio  in 
«oDtrariumt  fcdfufficitquod  Uatuit  fiipcrpraefuni- 
ptione, vtibid.Abb.de  Bal.in  d.l. antique,  dc  fi.coira 
valcm  pisfumptioncm  admitteretur  probatio  per 
alia  iura,non  diceretut  prelumptio  iurist  dede  iure, 
^6d  probatur  in  d.c.  continebatur,  dcdefponf.im* 
pab.  iuncto  capit.propofuifti.de  probatio. 

Idcodicuiu Dod. t<P cx  hac  fola  ptxfumprionc 
iudex  inducitur  ad  pronanciandum.lta  Spcc.vbi  tu- 
pra  etia  in  criminalibus,prouc  voluit  fiofin  tit.de  c5 
uid.num.2p.de  lul.Clar.in  fua  prad.criin.  $.  fi.q.20. 
vcrfitcinfcias,  vbiita*omncs  tcncrctcUatur.ldcm 
voluit Goincz.in  tit.de dchd.c.  iz.nu.zr.vcd.tamC 
4 intelUge ea  ratione dudi, quia  t legi  cxrali  przfum- 
prionc,  vtdiximus  rcspatct.de  pro  veritate  habetur» 
ergo , dc,  iudid  legis  minillro  patere  debet,  nec  vitta 
ptztenderc  potcU.vt  inquit  BuIT.in  eodem  loco. 

7  Amplia,  t vteodemnatus  cx  prxfumptione  iuris» 
de  dciunenon|K)ilit  appdiaic,  quia  habciuipto  cU* 


8 feflbjdc  conuido.dc  confefTus,  def  conuidus  n5  ap- 
pellat,vtl.2.Cquor.appclIat.nd  rccip.  Ita  fingul-in- 
tcr  dixit  Bald.  in  J.ii  qui.  Cde  adulr.  quod  ira  rerfert» 
&fequitur  Marf.in  fing.  1 16.  incip.prxlumptio.  Idd 
voluit  Eiicrar.in  loco  a vcrifimjli,nu.iS.infi.dcqu» 
tamen  vide  Carcr.  in  praxi.  crim.l.  oblcruarc.nu.S4* 
vbi  multos  calus,de  fallcnrias  adducit. 

9 Secundo  amplia,  f vt  idc  lir,(i  rcpcriretutaliquod 
ftatutumi  quo  dccrctR  eflet  aliquod  genus  probatio* 
.nisiproplcnillimo,aut  plenario  habcriiilludqiic  ple* 
niinmum.dc  plenarium  appcllarctrnamtunccu  lalis 
probatio  habeatur  loco  prarfum  ptionis  iuris,  dc  dc  tu 
Tc , idem  ac  fi  dc  huiufmodi  praBfumptione  ageretur 
dicendum  cft , dc  ideo  tali  cafu  non  admittetur  pro- 
batio in  contrarimniita  tenuit  Campeg.de  ccftib.ccv 
cluf.4;p.cz  mente  lo.And.in  Clem.i.dcffobar. 

10  TcrtioampliatidcmclTc,  fiftatutum  inprobado 
aliquid diccrct.fcuiiipcraddcrcr , dc  dc  his  volumus 
omnimodam  fidem  adhiberi,  tue  enim  etiam  debee 
dfcioco  prxfumpiionis  iuris  , dede  iure.  ita  idem 
Campeg.  ibid-ex  mente  Bal.  incxtrauaganti  gl.  lur. 
commu  pergi  in  d.Clcm.i. de  probat. 

1 1 Limitstillud,quoddiximus,praEfiimptionciuris» 
dede  iure  n5  recipere  probationem  in  contrariu,n6 
procedere  in  prooationc>qux  perucnirex  cofelfione 
partis  aduerfx,  vtdiximus  fupraincuidcntialibusin 
q.  to;nu.Si.  quib.  adde  Abb.in  cis  qui,nu.  s.dc  Ipof. 

* vbi  hanc  * communem  opinionis  aicir.de  dchoccx 
cat  glolfa  ordi.in  Auth.dcxquali.dot.$.aliud.5e  in  1. 
incontradibusin  vcr.nullo  modo.G.dcn6nuin.pc* 
cun.Alciar.de  prxfumprio  in  a^iart.nu.y.  Sodn.vbi 
iupra  verfi  primo  fallir.  Azoin  fnm.  dc  donat,  ante 
nup.Cy.de  Bar.in  auth.fcd  ia  recccllc.C.cod.tit.de  ibi 
Saiic.lnQoane.qa  plcriq;dc  immunit.  Ecclef  Abb. 
inc.npuit.col.s.deiud.  Itno.tnccu  dilcda.col.s-tlc 
ccfc^.Dcc.inc.quaro,vbialij, dcpfuinp.de  inc.quo 
niamcotra.dcprobat.  Marf.in  i.prima,/.  ad  qu^ftio- 
nc.nu.  36.ff  dc  quxftio.  de  bene  facit  lingulare  didu 
Bal.in  1 lilium, que  habenrem.vcrf.de  quia  dc  inuen- 
tario  fcci  mentionem.  C.  fam.crc.  vbi  dicit,  quod  fi 

izlcgatarijconfiicanrur.  tempore  mortis  tcftatoris 
hxreditas  non  erat  foluendo,  n5  tencbimrtunc  cius 
hxrcs  vitra  vires hxrcditarias,  licet  inuenrarium  n5 
confecerit,  quia  celfat  mncprxfuraptio,  quxerac 
contraipfum  non  conficiente  inuencarium,  dc  Bald» 
fcquit  Pau.dcCaft.ih  l.rationc.§.  q;  vulgo.ff.ad  Icg. 
Fal.Titxlm.inrub.ffdcacqui.hxrcd.cola.i.nunr.i. 
vctf.quartuscafus  eft.  Alcx.in  d.  §.  qu6d  vulgo,  poft 
nu.iz.vcrf.ciil  Bal.de  nos  fupra  conci.  85 1.  nu.io.da 

* hanc  limitationem  * omnes  fccpii  tcftamr  Felin.  in 

1 3 d.c.quanto.nu.;.dc  facit  pro  his,quiaf  prohibitus .p 
barc,non  prohibetur  vri  partis  confi^ftlone.  Anchar. 

14  cof.iso.  vbi  dicit  quod  f ftaturuin  prohibens  admit- 
ti probationes»  non  imelligitur  dc  cdfeftionc.  Idcia 
Fcl.in  d.ex]uaaco,d.nu.  j.dc  in  nib.de  probat.de  ratio 

15  huius  limitationis  cft.quiacumf  confcftlo  partisdi- 
caiur  maior  ptobatio,6e  fortior  de  mundo.vt-inquiC 
lafin  I.cum  tctranfcgilTc.in  3.noc.nu.5.C.dctrafadS» 

16  ideo  maiorcmtquoq;  certitudinem  in  fc  habere  di- 
citur,quam  ipfa  prxfumprio  iuris,  dc  dc  iure.  fcundii 
Arct.&  alios  in  d-rub.dc  probat.de  Alcia.iii  d.z.part. 
prxfumpt.nu.p.  Hanc  eandem  fcntcntiamfcquutu« 
eft  Cxph.confi  10 1 num.  7.iib.  i . per  glo.in  S.itein  px 
inquilit.Inftitur.defatifdar.tut.in  ver.idonci»de  io  §• 
illud  dc  zqualitate  dor.  Idctn  voluit  Rimi.fen.conf, 
2Z4.nu.p5.uolum.2. 

17  Ampiia  limitationem, Qtetam  uerificeturfin  c5* 
feftionc  prxliimpta.uci  fifia.  fccundom  Bart.in  pul- 
chra quxft.in  l.abfcntcm.uerfi.4.quxto.ft.dcp^n.ai 
quod  etiam  facirtcx.dc  ibi  Bal.inl.pcnul.C.dc  inter» 
matr.  ubi  tantum  operatur  fi^  coafclllo, quantum 
ucra-.ad  idem  facit  quod  uoiuit  Bart.in  conf.  i co.  ia- 
dp.a  Oomiao  Cyo.au.p.dc  Anch.incap.  z,dc  cofin 
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lofephi  Mafcardi 


V.  : kS  fu^jiungit  Bar  qaodffi  praefumptioiurts.cft  circa  tc- 
■ norcminftrumcnti.tuncadmittitur probatio folum 
'per  i'cripturarii,&  noa  aliter  1.  generaliter.  C.  de  non 
- nu.  pcc.  C vero cfl  circa  Iblemnirarcm  ipnusinflru* 

nientiiiimc  probatioadmittiturper  tcftcs , vtno.in  1. 
' iiirtsgcnriuin.S.quod  fctc.  ff.dcpad.  Schancdccla- 
t ratione  fcquutuscft  Abb.ih  d.c.is»qui.nu.6.dc  fponf. 
‘ ,'89,.  Scciido limita, t vtlicce  pracfumptioiuris  Icuctab 
onere  probandi, & poffit  ex  ea  iudex  procedere  iuxt. 
5-^i~r  i ro.in  d.c.aftctte.dc  praduinpt.  tamen iftnd  procedit, 
^ (i  a partc,pro qua  ftarprxfuinptio  illa, (altem  allegat 


inxt^gl.vuig.inc.appcllami.in  vcr.alias,  dcappclla 
* .^  v.iionib-Bar.inl.cumquid.ff.dccr.pct.Alciat.inttad. 


ptxfump.reg.i  ptsefump  ai.nu.j.  Fcl.inc.cumordi» 
nem  coI.S.vbictiam  Dee, coi.  a.derefcript.Maran. 
in  tra^.dcordinciud.in  d.par.iu  vcrf-fccundus  a(5his. 
nu,i4J.Cur.inl.lcfta.nu.^ r.ff.fi  ccr.pct.  Dec.in  c.ex 
inlinuationc.in  fi.&  in  c.vji  dcbitus.in  ^.no.dc  appcl. 


S. 


allegetur,  gatali  cafu  ceflat  tafio  Abb.  videlicet  ei 'i 
. quo  prarlumptio  non  rdulrat ex  fafto  partis,  iJland  - 
. potc(lpdrsallcgare,& pcrconfcquensnonail^t^  ' 
non  noccr.ncc  impcditiudiccra.Fcly.in  d.c.  aflccte* 
nu,4.&  Abb.ibidcmiCod.  nu.  & ad  hoc  optimi  facie 
didu  Bart.ind.l.cumquidrinvitlcol  fF.nccr.pct.vbi - 
98  voluit,  g>  licet  dicatur, rp  •}:  fufHcit  libellum  praefum- 
pciuc  concludcre.l.omncs.§.Lucius.ff.de  hJs,quzin' 
iraudem  eredi:  tamen  illud  ctiveruifi,qnfo^m,cr  ‘ 
quo  aliquid  proponitur,  non eilfadum  proponentis 
libellum , autreicxcipicoris,  (cdcftdtifhiiii  alterius,  ’ 

. , &hscl'ublimitarioapprobatur4Carph.inconf.i7t. 
nuufz.iijb.^^.quam  dicit  fiiiflc de  mente  Bac.ln  d.l.cS 
quid.dum  exigit allcgatioDcm  huius pisfamptionis 
ca(b,quo  pr alumprio  rcfulrarct  ex  fa^o  illius, qui  in ' 
ea  fc  fundat,  a lias  (ecus,&idc6ibid.Ca:ph.  dicit,  qJ  . 
p^prarlumprio  f proucniensex  temporis  antiquitate  . 
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non  fado  partium, non  cftncccnario  alleganda 

gl.inl.quicunquc.col.8.  fF.fi  quisinius  voc-nonicr.  '‘loo  Secundo fublimira limitationem,  vt vera ffirnifi 
Rol.i  Val.conl'.p.au.zi.li^jr.Crot.conf.j4.nu.i  S.&  pncfumpiio  per  ada  in  iudicio oriretur : nam  (uciu-^ 
* cpnf.r  to,nu.<S.&  hoc*  communiter  L Dod.  nemine  J^dpx  poreft  fc  fundare  in  ea ; etiam  noailegata  i par« 
‘ ‘ ' ■ ' ...  ita  formaliicrlimitans 

car.  verf.  per  hoc  diec* 
!nc.pcruenit,invlf. 


s. 


.«t* 


.1 


' i.  '25d.nu.8.1ib.2.&  not-Io.Andr.in  c. accedens , il  x.vc 
. lit.non  contcfLImo.in  efuper  literis,  & in  c.cum  or- 
,dincm,in  vir.  cpl.  dereferipr.  & idcodixitcli^antcr 
v ' :gl  reputata  finganl.cctium  in  vcrf.co/cffus,  in  prin. 
90  & ibi  per  Bar.quodtlicct  plim  dominus  prafumatuc 


S 
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nunc  dominus.l.  fiucpollldctis.  C.  de  prqbat.tamcn 
requiritur  ,quod  ille , qui  fuit  dominusolim  alleget 


col.de cmpi.&  vcnd.qu2 refert,  &fcquit  Fcly.in  d.c.  ■ 
aficrtc.nu.5.&:  adhocallcgatglo.quamdicitelegS* 

lOi  te  in  l.vbi  padum.C.detranfad.quadicitjq>tficO" 

flaret  agcnrccx  dedudis  ipfb  iure  carere  adionciiur, 
dex  eu  tepeUer  ex  officio, dicer  pars  non  al  i cgctjFcl. 

^ ..  vbi  fupra  tcfpondit ad  didu  Bar.m  d J,cfi  quid, quod 
videbaturreddere  hancfublimitarionem  dubiam. 


in  libclo.fc  de  pralcnci  cflTc  dominunv,quod  placuit  , iqi  Tertio  (hblimiu,tvtprafumprio  poflitfaltem  al*  - 


■ /hww.  1 


Bal.  in l.cdita.mrepct.Padu.,C.dc  eden.  Bart.&  Ang. 
in  1. 1. ff.de  c.xccp.Sc  allegat  tcx.optimus,in  1..  fi  aduT- 
tcrifi  CII  incc(lu.S  pcn.vcrl.idcm  Pollioni.ibi,vtiq;  fii 
error  aUcjXctur.fFAicadultcr.  & p illum  tcx.dicit  Bar, 
ibi,&  in  1. venia.  C dcin  ius  voc,  ad  fi.&  in  1.  alia.C. 
91  de  his, quib.vrindig.quodtnonfufficit  apparere pt?* 
£:'v?^X  • •fumpiioncm  fufficiemcm  ad  ptqbaudii  citorcmjlcd 
* ^ .dcbct,&  error  allegari,  & p illum  rex.  dicit  Bal.  in  e , 

^ il/i  tenore, de  tcfla-^  in  calu  illius dccret.  no  fine  mi- 

r pz  ni ftcrlo  dicitur,tuncviucnt5,quiatlicct  pnrfumatur 
viucrc,ni  fi  aliud  apparcat.|.z.^.fidubitctur.ff.qucm* 
^ ; ^ 96  adino.tcft,apcr.jament  vitam  non  ppoftet  probare, 
94  (cd  debet  inrcntati, quia  non  imentatuf  ab  Immine»  ■ 


hon  prxfumitur  i iurc,&  per  illum  tcx.dixitBal.in  1. 


9 j'fupci.i6gi.C.dc  prcfcrip.longf  temporis,  quod  f vbi- 
B x p...  ’ 'cunquedicitui bonam  fidem  prs(umi,intellignur,(i 


lcgari,5c  probari  in  allcg  iu.  & fic  poft  conclufara  in 
- ;,caufa.itaconfuluitCeph.d.conFij  j.nu.  54-  lib.i.cx 
inentcAlcx.inl.i.C.  vrqoaedcCaduoc.Abb.incap.  ‘ 
dudum  ei.i.col.z.dccicd.Dec  ind.i.  cumquid.nu. 
Z4.ff.fi  ccrt.JpctarA  in  conC167.col.fin.  verf.  & talis 
allcgatio.R,uin.c6f.44.nu.i8.lib4^Afflift.dccif.i78. 
nu.i5.Rimin.inl.edita.col.iz.Cdeeden.Id6Czph} 
d.conl.  1 7 1 .nu.4z  lib.z.  Butr.in  d.c.peruenit.  de  cmp. 

‘ \ & vendit. 

loy  Sublimitaffublimitationcm,vrnon  procedat, vbi 
f allegaretur  id,fupcr  quo  rubftamialitcr  fundatutius 
; ipGus  iudicij:  nam  tuucfaltcm  tempore  probationi! 
^ debet  prifumptio  allegari , non  autem  irnal  legatio- 
! nibus:fccus,vbi  ai  legaretur  id, liipicr  quo  iudiciu  fub* 
.r,  '^ntialitcr  non  fundaretur,  fcd  ex  aais  cdflarct.  Ita. 


.aliegcrur.ldcmvoluii  Alex.inconf.  57  nu,  5.  V0I.7. 


^ Angiml.co',qoi.§.publiciana.ff.dcpubl.inquit,fis 
tamen  cautus  in  allcgado  bonam  fidem.aliisfuccu- 
bcs.de  quo  nos  fup.jn  conci. 24.00. 19.  & ratio  huius 
limitationis  cffquia  debet  conflare , an  babcstalcni 
prefumptionem  profe  illam  acceptauerity&  an  velit 
fecundum  Caph.conf.ijy.nu.  yd.lib.t.deme- 
' . re  A ic.in  rrafl,dc  prarfumpr.tcg.T  pixliimpt.  z i . vel 

96  fecundum  Abb.ind,c,aflcrtc.quiajcumprqfumptio 
^ iuris  Qriatufcx  facio  partis  prafuppofito,  fi  eam  parS'.j{' 

^ ' ppn  allegar,  ptalbmitur  non  vera, dt  tunc  illjLjuris  ' 

prafiiniptiotoliitur  per  iftam  aliam  praffumptlone» 
Vt^jjldu  c.rcquififli,ycrf.p«Efumimr,dcteft.&in 
1 . d luusin  vcrCaftimatur.ff.dc  i n integr.  redit.  & hac 

* fccudani  noflram  limicationcra  dtdt  effe " commu* 

- nifcr  a Db^l.reccptam  Cagno.in  l.cuni  quid,  nu.82. 

• If.C  cart.pctai.iliainquc*  receptiorem  appellatibid; 

uu.84.vbi  cciainrdponder  ad  oppofita  per  Dee.  Se 
aliosi  de 'eandem  fcntcnciam  fcquitur  Riminal.fcn. 
conf.45ejm.58.vbl  i ® 

97  .Sed uota^quod gcfupracitata Abb.rationcIul>Ii* 
micatur  lintita(io1flafccunda,vtnuhabcatlocum> 
quando  pra:fumptio  dicitur  .aliundej.quam  exfa^o 


fubdcclarat  IUm.fca.in  coDC4yo.nu.  56.  vol.}. 
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ARGVMENT  V m. 
Prifumptio  iuris,&  de  iure , quid  circa  pro« 


0 


bationis  materiam  operetur. 

ZVMM  A Riv  m:. 


■it:.; 


f".»!*  - 


'^t(tfar7)ptio  turis  ,^7  dt  Iure,  quj  dicatur.  • 

X Vrajumplio  iuris,iy  dtmre  faeit plenam,  ijrindtthitatet 
probationem.^.  ‘ ' 

j Prafiemptib  iurUtiydtiurei adeo  efficax eJiiVt  fontr/L.> 

. eam  admittatur prnbatio,iT‘lttare,nt4, 4.' 

5 Prfjumptionet  iur/siix  iure , Jufficiunt  ad Jententiam'^ 
jerendam,^cttr.rtu.6. 

% Condemmtm  expvpfumptiont  iurit , dr  dedure , habetur 
j.  procqn/iJ/h,^conuiii0,iy.apptUarenonpottJ{.ijcur. 
ibid.  . . 

8 ConJfffiuSfireont/iiJui  nohappeSat.  .r>. 

9 &tatutu,’abivuU  aliquid  bdberi  pro  pUnifsima  probatiO‘\ 
ne,id  habet  vim ppf/umptioftis  iurit,  (!X  de  tuH.^; 


'I,  .... 

partis, de  cuiusfauQrc  agiiur.pam  (uncex  illa  prssu*  io  Statutum  diJponfnt  aliquid  haberi  pro  omntntoda^bai 

puoncpotcftmdufcfundare,cu§fipcr  pwciqgq^'  ' ^ ^ ^ 


i' 

- ‘r-" 

f -T  ^ 


r;^ 


• ■■'-■c 
. '4  * 


t.--- 


' U<)ntp4Metlo(umpr^uj»pUms}Nris,i7_de 

■ ■’ 1*  , t 4.  ’ .if 

‘V'v  • 

• • je  a’  , 'f  * ^ */*>**•  • ■ • 1-ft. 


'i'  ’ ' I-'’. -a- )' . 

, vv:--.  .. 


.s*.  c 


X- 


•Vl  • ^ * 


lurt.^ 
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' 'XtP^<ifu>»ptioifK'i>f&  ^iurtyaimiiihpfobatiomratorh 
' trariam  tx  tor^Jfioru  partu. 

tzLetatary_fi  confiteantur  lemporemortnUfiatorif,  bare- 
daatem  nonfuijp folutndo,  bures  tton  tenebitur  tit  vi- 
tra vires  bareJitarias . \ 

tiPfobihitutprobarc  ^monprobibeturxrtif  artis  eofipiam. 
S4  Statutum  prohibens  admittiprobationisMn  iatriliritur 
* Je  eonfejfiane , 

j % Cofejjfio  partit dieitstr fortior, iy  maiot jpbatioie  mSdo. 

. 1 6 Qonfejjio  dicitur  in  fi  habere  maiorem  certitudinem, quA 
prafumptioiuris,^  deiure . 

\^ConftjJkttiamfipi.(jprgfuntpiafreaia\ttprafitmpti(> 

^ ni  iuriSfS"  de  iurt . 

H Trobatiortdmifiacontrapra/tunptsofmniuriStiy  dt  iu- 
• reparte  non  opponentf,valet. 

X^*Probatio  parte  non  opponente,  admiffa  contra  prafitm- 
ptioaem  iuris^  de  mre  non  valH>vbi  ageretur  dt  iurt 
publico  vel faaore  animarum . 
io  Probatio  quimdo^aedmittatur  contra  prafumptioieem 
turis,  iy  de  iurt  remifihu. 

e 

i t«uo«»&deiarc,  qnam 

X l<C.i  Ii  lUptlvJ  uoftri interdum  nccelTa- 
fiam  etiam  appellant, edque  illa.qux  a lege  inrrodu 
Cuper cadi  lex  firmum  fancit , & campso  verita* 
ich  aber,  vt  c.is,qui  de  rpoiif.&  in  cxcmpl.ibi  no. 
& in  c.dcillisdcfponr.impub.cpcrtuasdecond.ap. 
c.fignificauir.deco,qutdux.tnmatG.quapol.paduIf. 
«.iniuper.  qui  matr.  accuf.  poCc.ad  id,  9 f ponf  c.fim 
^ qui-clcriciivel  vou.inLH.CaidMacedon.&l.fi.Cac- 
bitaut.dc  in  l.anriqur.  C.ad  Vallcia.c.  riquidcr.ii. 
q.pnma,!».pcnul.in  Aiuh.vtliccatmatTi,&  auie-c.it* 
lcras.de  d(:(p6r.impub.&  in  auth.fcd  iam  ncccHC,  in 
fi.C.de  dooat.antc  napttasuSc  in  Si.raocim’,in  Auth. 
i deha’rcd.Faldd.ilIQ  f locutu  in  materia  probationis 
obtinct,vr  plenam,  Aindubiutam  probationem  fii* 
ciat,abfquc  coquod  ille, qui  habet profe  talem  pre* 
fumptionem  aliter  prober , adeo  vt  vnoorc  tradunt 

3 iicritKntcs  t contra  talem  pnefumptionem  no  admic 
ti  probationem  in  cotiartum  per  tcx..d.l.antiquaE.C. 
ad  Vcllci.Sc  ini.  i diuo  Pio.S.fi  pignora.d^.dc  rc  iud. . 
Sal.in  rub.fT.de  proba.  Spep.  in  tit.  dcpracTumptio.S. 

• fpecicsautera,nu.t.vcrf.ncccflaria..Alcx.in  l. inter 
itipuU.primo.fF.dcvcrb.Oblig.se  in  c6f.47.Scin  cof 
pt.ool.fin.vol.^.conf  14.  vol.4.  conf.77.in  fi.volu.6. 
Riininal.c6f.}ToMarfinl.prima,$.adqu^oncm. 
in  h.iF.dc  quslt.Sc  faciunt  tura  fupra  in  princip.  allc* 
gata.Sc  tcx.in  Clcm. prima,  da proba.Sc  habetur  per 
glo  5c  DoSoresin  l.fi.fFq»  mct.cau.in  prin.Sc in  l.G- 
uc  polTidetiS.  C.dc  probatio.  & iftud  didiu  ponit  pro 
regula  Soc.jn  fuis  i*allcn.rcgu.  ;84.indp.probatio  in 
' c^rarium.Alcia.dcprclupiptio.part.i.nu.5.Scideo 

4 inquit  Fcl.iii  d.cquant6.nu. ) .quod  dicitur  ifta  f pre 
iiimptiode  iurc>quiadcea  cft  ^ctum  ius,Sc  n6  opoc 

^ ict,qu6d  lex  dicat,  quod  n5  admittatur  probatio  in 
' «ontrariumt  fedfufficicquod  Gatuicfu^rprxfuni- 

pcionc>vtibid.Abb.Sc  Bal.ind.l.antiquc.Sc  H coira 
* talem  pixfumptioncm  admitteretur  probatio  pcc 
alia  iura.non  diceretur  pra:iumptioiuris,  Sedeiure, 
cpiod  probatur  in  d.c.  contiAcbamr.  dcdcfponf.im* 
pab.  iundocapit.propofuifti,dc  probatio. 

Idcodtciint  Doc^.  t q> cx  hac  fola  prxfumprionc 
iudex  inducitur  ad  pronanciandum-lta  Spcc.  vbi  fu- 
pra etiain  criminalibus, prout  voluit  Bof.in  tit.de  c5 
, - uicl.num.2p.Sc  lul.Clar.in  fua  prad.critn.  h.q.20. 
<*  Vcrfitcin  ^las,  vbi  ita*  omnes  tenere  tcftatur.ldcm 
voluit  Goinez.in  tit-dc  dchCi.c.  1z.nu.z5.vcrf  tamC 
4 iiuclligcca  raciencdudi,  quia  t legi  cxrali  przfum- 
ptionc,  vtdiximus  tes  patet, Sc  pro  veritate  habetur» 
ergo , Sciudid  legis  mitiiUro  patere  debet,  nec  vina 
prxtcndcrc  potett,vt  inquit  BufT.in  eodem  loco. 

7  A mplia,  t vt  coilcmnatus  ex  prsfumptiooc  iuris» 
& de  lutit  non  ^iltt  appellare,  quia  habetur  pro  cO* 


8 feflb,Sc  conuido,Sc  confeflus,  Scf  conuidus  n6  ap> 
pellat, vt  I.z.Cquor.appclIar.nd  rccip.  Ita  flngtilan- 
ter  dixit  Bald.  in  l.G  qui.  C.de  aduir.  quod  ira  reiert» 
Acfcquittir  Marfin  (ing.  1 16.  incip.prxliiinptio.  ld£ 
voluit  Eucrar.in  loco  a vcri(imili,nu.  i S.tn  h-dequo 
tamen  vide  Carcr.  in  praxi.  aim.l.  obferuarc.nu.$4f 
vhi  multos  ca(us,Sc  failentias adducit. 

9 Secundo ampha,  f vt  idc  fit, fi  rcpcrirctur aliquod 
ftatutum,  quo  decreta  eflet  aliquod  genus  probatio* 
nisiproplcniirimo,atit  plenario  habcri,illudquc  ple* 
niinmum,Sc  plenarium  appcllarctrnamtunccu  talis 
probatio  h.ibcatur  loco  prarfumpeionis  iuris.  Se  de  tu 
Tc , idem  ac  fi  de  huiufmodi  prxlumpcione  agcrctuc 
dicendum  cft , Sc  ideo  tali  cafu  non  ad  mittetur  pro- 
batio in  contrariuiniita  tenuit  Campcg.de  tcftib.co- 
cluffjpxx  mente  lo.And.in  Clcm. i.dcfK^obat. 

10  Tertio  ampliat  idem  clTc,  fi  ftatutum  inprobado 
aliquid dicerct,fculupcraddcrcr , Sc  de  his  volumus 
omnimodam  fidem  adhiberi,  tucenim  etiam  debee 
cfTcloco  prxfumptionis  iuris  , S:  de  iurc.  Ita  idem 
Csmpeg.  ibid.cx  mente  Bal.  inextrauagann  gl.  lur. 
comnu  pergi. in d.Qcm.i. de  probat. 

11  Limita  till>ift>quod  diximus, przfiimptionc  iuris» 
Sede  lurcnS  recipere  probationem  in  contra riu,  n5 
proccdcrcin  probationc>quz  pqrucnitcx  cofeinone 
parris  aduerfx,  ve  diximus  fupra  in cuidcnrialibus  in 
q.  iO;nu.;  1 . quib.  adde  Abb.in  cis  qui,nu.  5. de  Ipdf. 

* vbi  hanc  * communem  opinioni  dicit,Sc  de  hoc  ex 
tat  glolfa  ordi.in  Auth.dcaequali.dot.S.aliud-Sc  in  1. 
incomra^ibusin  ver.nullo  modo.G.dcn6nuin.pe* 
cun.  Alciatale  przfumptio  in  a4>arr.nu.7..Socin.vbi 
iupra  verf  primo  falUr.  Azotn  fturi.  de  donat,  ante 
nup.Cy.Sc  Bar.in  auth.fcd  iS  ncccftc.C.eod.tir.Sc  ibi 
Saliclnnoan  c.qa  plcriq;  de  immunit-  Ecclef  Abb. 
inc.npuit.col.5.dciud.  lino.inc.cu  dilcifta.col.^.dc 

* xcfcnp.Occ.inc.quaco,vbialij,dcpfump.Scinc.quo 
niamc6tra,dc  probat.  Marfin  l.pnma, /.ad  qu^ftio- 
1tc.nu.36.ff.  de  quxftio.  Sc  bene  facit  Cngularc  dtdii 
Bal.in  1 filium, qui  habentem,  verf  Sc  quia  de  inucn* 
tario  feci  mcnrioncin.  C.  fam.crc.  vbi  dicit,  quod  fi 

iz  legararij  confiteantur,  <p  tempore  mortis  tcftatoris 
hxreditas  norierat  foluendo,  n5  tencbiturtunc  eius 
hxrcs  vitra  vires hxrcditarias,  licetinuentarium  n5 
confecerit,  quia  cedar  tunc prxfuraptio,  qux erae 
conttaipfum  non  conficienti  inucntariuai,  Sc  Bald» 
fequit  Pau.de  Caft.ih  l.ratiohc.^.  9 vulgo.ff  ad  leg. 
Fal.Ttrxlm.ihrub.fT.de  acqtii.bzrcd.colu.i.num.1» 
vcrfquartuscafuseft.Alcx.in  d.S.quod  vulgo,  poft 
nu.iz.vcrfcti2Bal.Sc  nosfupra  conci.  85  i.nii.io.Sa 

* hanc  limitationem  *omncsfcqui  reftarurFelin.  in 

I j d.c.quanro.nu.f.Sc  facit  pro  his,quia  tprohibiras,p 

bare,non  prohibetur  vri  partis  confedione.  Anchar. 

14  cof  iSo.vbi  dictt  quod  | ftatutum  prohibens  admit- 
ti probationes,  nonimclligiturdc  cofeftionc.  Idcra 
Fcl.in  d.ex)uanto,d.nu.3.Sc  inrub.de  probat.Sc  ratio 

15  huius  limitationis  cft,quiacumt  confcffio  partisdi- 
caiur  maior  probatio>&  fortior  de  mundo, vt-inquit 
Ia(!in  i.cum  ce  tr  anfegifle, in  3 .ncK.nu.  5 -C-dc  trafa  d. 

16  ideo  maioremt  quoq;  certitudinem  in  fe  habere  di  • 
citur,quam  ipfa  prxfumprio iuris,  Sc  de  iurc,  famdii 
Arct.Sc  alios  in  drub.de  probat-&  Aicia.in  d.z.part. 
prxfumpt.nu.p.  Hanc  eandem  fentcntiamfequutus 
cft  Cxph.confioi  nuin.  7-lib.  1 . per  glo.in  §.itcm  px 
inquifit.Infticur.dcfatifdat.tutJn  ver.idonci»Sc  io 
illud  de  xqualitate  dor.  Idem  voluit  Rimi.fen.conl, 
2Z4.nu.95.uoium.z. 

17  Amplia  limitatioocm,nr eram  ucrificcrurtin  eo- 
feftionc  prxfumpta,ucl  fida,  fecundem  Ban.in  pul- 
chra quxft.iu  Ublenrem.ucrfi4Hquxc0.ft.de  p^n.ad 
quodaiam  facittcx.Scibi  Bal.inl.pcnul.C.dc  inter, 
matr.  ubi  tantum  operarurfida  confcfilo, quantum 
ucra-.ad  idem  facit  quod  uolutt  Ban.in  coali  1 eo.  in- 
cip.a  Domino  Cjn-nu.p.Sc  Anch.incap.z.dc  cofin 

d.Sc 
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6.5c  BiM.  in  l-nonisndrat.  CqQiaccuf.pof.FcI.io 

c.quanto.nu.  ?.  in  fi.  dc  probat. 

1 3 Secundo  limirafni  fi  probatio , qnx  non  debuiffct 
adnmn/tiiflctadmiflapartcnonopponctCjVtlupra 
diximosrnd.q  io-nu.6j.cuiaddcAbb.inc.cum  c6* 
fingat4eoific.dclcg.proptcr|5l.ibiinvcr.nihilonn- 

nus » vbidicit  bScefle  norabilcm  theoricam,  fiefem- 
«er  menti  tencndami5c  proba  mrin  cxiim  inter  ino* 
naficnujn  lbi  i qoia  oftcnfii  nobis  non  fuit,  de  re  md. 
fecundum  Fcl.in  d.c.quanro.nu.4-  verf.  falli  t tertio , 
qui  ad  hocalkgat  gl.  in  e.  cum  Bcrtoldus»  dete  iud. 
Ant-&  ImoUnd.c.quanto  ,6cinc.quiapl«i<iue,dc 
immunif.Ecclc.de  Rom.inl.fi  duo.tKdcacq.hacr.lo. 
de  I n«)l.in  l.imcr  ftipulantcm.5.  i.  ff.de  verfao^bii- 
gationibus. 

*9  Sublirfita.tvtvcrafitlimUatloincafu.&niace- 
ria,in  qua  agitur  Iblum  de  intereffe partium, de  ftatur 
confeflioni . vclaflertioniipfomm  ,fccu$G  agetetur 
de  caufa.in  qua  vcrtcrcmr»vd  iu$  publicu , vel  fauor 
animarum : nam  lunc  parte  etiam  non  opponentcr 
probariononvalerctJIta  voluirFeUnd.c.quato»nu. 
3.vcrf  &pcr  hocdeqlara  tertiam  £allcntiafn.6cidcm 
coHigitur  ex  didis  Aic.in  d.a.pat.  pracfiimp.nu.i  i .in 
fi.dum  addiicit  rationC  limitationis « videlicet  quia 
pars.qu>  ooiroppofuit,  videtur  renutiarefauori  liie^ 
& tacite  conlcnurc.fi  ergo  agitur  de  caufa,inqua  no 
potcR  pars  renuntiare*^  confentite » cum  no  agatut 
dc^uoproprio  mtereflcfblum,  fed  de  publico>ccfia* 
bir  ratio  per  confcqucnslimitatio. 

AIiastaut«cnluniutiones,&  intcliigeritias,qu* 
hiedefiderari  pol^t,rcpcric5  fupra  inxuidentibus 
ad  opust^  qnxilia:  to/vbihanc  luris  * & de  iurc  prz* 
rumpc.expticauiiuiur)addccriamSocyn.tegu)..)i4- 
Fclyn.in  d.c.qu.mtoidc  przfumpt.Alex.  in  1.1  Diuo. 
S. fi  pignora.ff.de  rciud.Fran.Turz.conclufi^clcx' 
ta  , q^  extera  ad  lunc  materiam  fpcdami^brtta* 
dant. 

CO^N  e LV  S I O MCCXXrX 

ARGVMENTVM. 

An , & quando  praefumpiioncs  plures  con- 
iungantur  ad  faciendam  plenam  proba- 
tionem. 

Sl^MMARIVM. 

1 PrttJumpUontipiurtty*dprobationtmfacimd4mton^ 
guntur. 

a Indicimn  WHmtthm srtmotuduaat V94 prf- 
fumptio  iuuat  tkUgm—» . 

3 Pr<fumpuontsplurtt,to  ma^iieonmngunturadpknam 

pnAattontmJi  fumus  in  antiquis,iy  curMnd, 

4 Antiqutt  funtdi^iiiis  probationis* 

5 Anuqua  tonttSiursSy  ^ prafutnptionibus probantur  > dT 

flUM.tt. 

7 Antiqua  ex  quibus  prafumptior.tbus  probentur  tiaditit 
arbttno  Itatur. 

* vnicHs  eoniunguur cum prafumpthm,  ad Jaeien* 
datu  pitnarn  prok>a\ioncvt—» . 

? ^ *fiss  vnstus  cotKunchis  cum  aiys  adminiculis  y probat, 
tfiiivmcus  * sftidtomagucontungtturcumprafum- 
ptiane  ad  pUnape  probationem  , quando Juper 
proprto  deponit. 

* * ^*flts  vauuSySta  cfemprafumptioru probat  Jsalidi 

faest  femtpienam  probaticnem,ly  praftpnptio  talis  ^ 
qua  aliam  fermpknam  probatiorum  inducat. 

7“ tjlt;  vnuus  CUM  prafuMptient  coniun^itur  ad  pUrk 
probandumji  eius  di^fum,^  prafumptio  itndunt  ad 
fundem  pnem^ . 

i *fumptsones  sn  ottuUis  probairt* 


1  e^Prafumptiua  probatio  fuffek  in  bis  * fun  funt  difficti» 
prohaiionii. 

1 yPrafumptiommyqttibAretprO  fi,potefipettrtiurarmnUi 

jtbi  deferri  tn  fuppkrnentum  femspUnuprobatronis. 

1 6 FntSius  ctrtiyalscutus  aj^ri^quo  psiio pofimt  probari, 
ly  Juramentum  fupUtmeem  deferri potefl, quoties aHorbsJ 
betpro  fetaiestefieSyquifoUsmpraJumptionJmdueSi, 
iS  Juramentum  fupplettuum,  ita  tamen d^ertmr habiti prO 
. J<pr4fumptionem,feaprafumptiofimipleniprobat» 
^Pptso  redditur pridemmu.  ip.drao. 

2 1 PrpfumptiorHsvbifurrtadea  Uuei, quod  tue  prajismptmi 
quidem  probantHudex pote  fi  dejirrt  iumtmmum  reo ' 
ad  ilias  purgandas . 

X%Prafun^tioms^connmgunturcam  fama  y ad  pleni  pro»  ' 
bandumiSi tamen pra/umptionss Jhnsplenijerobdtytf  ’ 
quare  ibsdemnu.l^iri^  * 

2 5 Prafuamtwus  eitunJii  cumHbro  dtfusiBi  bona  opimo» 

msy^nt probant. 

xb Prafumptioms  tuamhommst  ,Jwml  iussfia fuficiussb^ 
ad  plenam  probationem . , 

xy  Prajumptiorusad  plenam  probationemyttiSincrimma- 
Itbus  eonssmgHtur.Bt  adpisna fidem  fuienMymt.iZ^  * 
ContrareumyVtnm.xpi  ) ' 

■CoeeesltM.ibsdtm.nu.^o.iy}l.' 

IxPrifumpHomsita  demum  eoniungusetur  ad pknanuJ 
probationem  fitendunsadear^em 
JS  Pra/umpttones  eomunguntury& plene  probant, 'quando, 
funtkgitime  probataperdMS  tejUi. 

3 4 Jndniaplura  ita  demum  eaniunguntur  ad probandstm, 

t fiemsetnpsoiqut eorum Ugfisme probatum fuer'rt. 

3 5 Tefiit  ^Ji deponat  de  veritate  eontrdJhes , alius  'de  fama  9 
altus  dt  alto  adminiculo,  ifii  tres  non  coniunguntesr  aeb 
pleni probanduntyisr qua  raiione.ibtdem  > nu.  36. 

3 y tama, ad  boc,nt  pt^  coniungi  ad  plene  probandmrt^  ^ 
iumaiioadminieulOidebettfe  pt^eJiainfuoeJJi^, 
Probationes  JimsplenaimptrjiBain  fuoeft,  nS  pojfussb 
i ungi  ad  pUru probandum^ , 

^9  PrstJumpUo,eome£Jura,mdieiumyadmmkuUtm  y verijt» 
mtleytpargumentumitx generali  eonfuttudiruy  m eadlf 
Jignsfieattom  accipiuntur . 

40  *Prafumptio  ad  boe,  en  ex  aliquo  indueattsr , debet  id  ptf 

duos  it  fles  probari.  , 

41  Jndtetum  propinquum  vnieo  tefieprobatur. 
.tJeelar.remiJJiueysbidimnu.^x. 

Prafumpuones  in  praiudiesum  teriq , ad  pUnam  proba- 
tiorum non  consunguntur. 

, Prxfutnptiones 

edendam  coniungi  voluitgl.iundotext.ini.  infiru- 
tncnta.C.dc  probation.&  in  l.fccunda.  /.t.in  ver.lo- 
.gitimts.£dccxcalat.rutor.gl.in  cap4tcccdcns.il  a.in 
ver.oriundis,  vt  lite  non  comefia.  de  tn  c.  cu  caufam 
in  gl.fecunda.de  probat.in  c-cumdilcdustdefuccef* 
fioocab  imefiatoidcin  cap.  illud  depRcfumptioni^ 
Crauct.conf;5.nu.6.dcin  conf.73.nu.20.de  confiyS. 
nu.it.Dccconf  i46.col.3.vcrf.6.dc  vlt.  Calcan.cdC 
7AC0I.  ».&  Icq.Corn.conf.  1 .coi.  1 1 . vcrfic.  cx  quibus 
lib.  3<Dcci.rcfp.  1 .nu.  1 2 1 . Iib.  3.  Ioan.de  Anan.conf. 
4p.Col.  1 .vcrf.cx  quibus  potcfidici.Roman.confil.7. 
coi. i.confil.54*in  fin.Socin.in  conf.Sp.  coi.  6.  & vlt. 
Vafic.nam limui,vol.  i.A ng.in l.non cft verifimile. 
circa  fi.  ff.quod  mCt.cau.Batb.in  c.fin.  cohim.S.veif. 
& fubttUuscria.de  fuccefllab  inrcR.  dc  in  rub.  dc  pro- 
bat.col.4.vcrf.quod  probatur, Bal.io  l.fiquis  ex  argC- 
tari|s.m  Si.i.in4.no.ff4lccdcn.hinc  dixit  Rim.confi 
2 ^ummer.  i ;.volum.  i .qiiodtin  matecia  indiciorum 
vnutn  etia  i remotis  tuuat  aliud  t dc  vna  ptxfumptio 
iuuataliam»vtctiain  animaducitttlo.  And.inaddi. 
ad  Spcc.in  tit.de  prf  liiuipt.iu  $djpcdcs.Nat.cdf  7d|. 
nu.i3.1ib4.Bart.inl.admoaddi.deiurcmr.vbilaCla* 
t^dcBac.inl.i.$.item  CorocH6.ff.de  quzfi.Bal.in  1. 

prgba.dc  iai.i4dUoUan)  maieffatis,  dc 
gloit 
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glolf  in  c.dudum.de  conucrf.  coniug.  & in  cap.  cum 
fcclcfiaSutr.de  cauf.  polT.  & propr.  Crauet.  confli. 
x75.num.11.  r 

% Amplia, vciAudtantonTagisprocedatinfumusin 
antiqut.s.in  quib.  Icuiorcs^bationcslufHciunt.Dcc. 
difV.  conf.i4d.  nu.i4<  vei  1. 6.Sc  viti,  confidcrandum 
cfl.Ca0aD.in  c5i^54.nu,  18.&  nn.ad.  Sc  ratio  c0>quia 

4 tfaftaantiqu.afunt  dif6cil:sprob.itionis,&inhis, 
quarfunc  dilHcilis  probatiores  luiHcitprob.itioprx- 
suptiua.Bar.inauth.qnasaft.C.dcfacrofandi.Ecclclj 

5 circa  fincm.dc  io  anuquisf  probatione  cx  conicdu» 
ris,dcindicijsrui!iccrccolligiiurexrcxt.ini.cSrusi& 
monumC'U.fi:'.dc  ,pbar.i.qui  cx  libcri$.ft'.dc  bon.pofl'. 
fccundu  tab-ldcm  ienfit  Cadrcn.conf.  164.10  prefen 
ticaafaiqazvcrtit  cor3  maiore,  coi. t.iib.x.Ancha. 
conf.  i 10.&  c6f.vli.quos  remlir,&  approbauit  Crau. 
in  tratt.de antiq.teinp.vlt. par.  i.par.  principalis,  nu. 
30.5cibi,nu.  31.  lubijcitcxCalcan.  & laf.  lententia 
in  bis  anciqu.  fuflicerc  prxlumptiuJ,  & adminicu la> 
rem  probationcin.idcfennt  Adiitt.  dccif.as.  nu.i;. 

6 cui'eq.vbiait,qu6dtin  fattoantiquopcnndicia,& 
ptxiuinptiones  dicitur  fieri  plena  ,pbario.dc  qno  t.!- 
mcndiCjvrpcrMcnoch.de  arbitr.iud.lib.a.Ccnt.a. 
caf.i  ts.vbi  hanc  materiam  pcrtrattat,dc  lubijcir  (ia 

7 liiodicU.  arbitrio t quales  hxlinc  contettutx,  qux 
indicta.quibusinantiquis  hdesadhibcri  pollir. 

8 Recondo  amplia , f vt  vnus  rdiiscoiungaturcum 
pra'lumptione.id  facienda  plena  probationem.  An- 
cliar.inc.aucscoi.i.vctf.iucad.glo-ibi.pmfuinpno* 
ncm.6.q.i.gi.tnc.fi.in  vcr.tdtcs.de  fucedf  ab  imdt. 

9 quzdicit,qu6dt  vniisrdtiscoiunttuscum  ali  nd- 

miniculi.s  plene  probat.  Craucr.conf  3^.nu.6.Abb. 
ind.c.cum  cautam,  coi.ti.  verf.  fcd  circa  hoedepro- 
ba.Bal-in  coni. ij6.ci rea  fi.  verf.  paluadcntcstgimt 
voi.a.Soc.iun.conf  i.nu.S.lib.  i.  B.at.  in  d.l.  i.Si.  idem 
Cornclio.lf.de  quzltio.  B.il.in  I.  ea  quidcm.col.z.  C. 
;idcacculat.iScin  conf.  j.ca(us  talis  dt,  quidam  Perrue 
cius  lib.j.infi.Soc.in  conf.  S9.  colu.6.vcff.^robatur 
hoc  manilc(tc,lib.  i.Cxpqt.conf.jS.  col.4.polt  incd. 
Pau.de  Caft.conCz50.  vifopunttoliipradicto.cOl.x. 
polt  mcd.vcrf.^  licet  videantur,  iib.z.c.prxtcrca.dc 
ieltib.glo.in  l.2.§.i.ft'.dcc.\cnl.tut.&  in  c.  quoniam 
ftequenter  jn  S.porro.in  ver.prxlUmatur,vr  lite  non 
c6tdt.Barb.conf.S9.incip.vifo.col.z.vol.z.B.oinan. 
;4Pnf7.dcconf  5+jn  fi.  ‘ ■ ■ 

• 30  Siibampliait vtiftudjtantomagisproccdatfiillc 
tcftis  deponeret  de  fattoproprio,  nam  runcconcut- 
rcncibus  alijs  prx(umptionibus,6c  adminiculis  indu- 
bitaVtcrprobarctjd.Sucin.iun.conf.  6i.nu.8.volu.i. 
pei'  ea, qux  voluit  Alcxan.in  l.z.  §.li  abiens,  col.x.ff. 
Jicx  nox.cau.ag. 

J.I . ' Intel-' igc tarac.t  ve  procedat  in  lusca fibus,in  qui- 
bus retiis  vnicus  facit  fcmiplcnam  probationem , & 
prxliimpcioncstncnt  tales,  qux  aliam  Icmipicnam 

firobationS  induccrcnttiecus  (i  prxiumptionesadeo 
cucs.vtfemiplcnc  nonprobarcnt,quiacumdittum 
tdlis  vniusnon  probat  nili  femi  plene, regularitctjni- 
li  prxfumprioncs  aliam  fcmiplcnam  facerent , n»a 
induceretur  petfetta  probatio  ,quxcx  duobus  femi- 
plenis  condar,  arg.  no.  pergi,  in  I.;.  §.i. lF.de  min.  6c 
pcilaf.in  l.admonendi.in  lctt.lfU.75.lF.dciurciur.de 
Abb.in  c.fi.f  .fane.nu.S.cod.tit. 

IX  Secundo  intclligc , t dummodo  dittum  tdlis,  & 
prxiumptiones  tenderent  ad  eundem  finem, nonau 
tem  ad  dtuctlaicum  etiam  dux  femiplcnc  probatio* 
iKsaddiucrlanon  probent.  Bar.ind.  I.admoncndtl 
* na.4S.c1uu  fcq.&  ibi  * communiter  Dott. 

3 3,.,.  Terno  amplia , t vt  tanto  magis  ^cedat  c6cluGo, 
fi  ageret  de  attu,qutfolcrct  ficriclaiit,&  fccrcto,na 
utfxc  regulare  edet  in  illo  probando  Ibfficcrc  coiettu 
^ fas,&  prxftimpfioncs.lta  Fer.de  Barb.in  c0nf.p5.DU. 
a i.inrcrcOf.crimvBar.in  l.quicunq;.C.dc  fcm.fug.in 
col.fian  vaf.de  nota  ottauo.'  de  in  d.aqth.quasattib 


i4ncs, circa  fi.de facrofcccl.vbiinquiritqubd  ratione 
dillicilis  probationi.s  llilHcir  probatio  ptclumptiux 
facinquod  not.Io.Andr.inc.cum  in  dioccdi  de  viur. 
de  gl.(’upcrvcr.arg.3tinc.ilIovosdcpign.in  c.ad no 
llram.de  cmpr.df  vcnd.fic  nedum  comunguiumprc 
fiimptioncs  ad  probandum  fattum  fccrctum  j fed.de 
hxroixlullicinnt,dcquonosliipra  in  conci. Adul- 
terium.in  conci.  Coitns.in  conci.  Conclu.  in  conci'. 
Conicttiiraicumfimitibus. 

15  Qjianoairplia.tvi  prcfumptioncmxp«ihabcr,po 
teli  petere  fibi  luramcntum  deferri  ad  prob.itione  Ia 
eiendam.  Itain  aiithcn.dcinllrum.c.au.  de  fi.  §.  fi  qs 
igitur  in  fi.  Ide  voluit  Bald.  in  l.fi  fundum,  fub  nu.  J. 

x6  vaftamcn  dico.  C.dc  rei  vend- vbi  dctcrminaft,t  ^ 
ad  probandam  fruttuum  perceptionem, non  fufficit 
probare.quod  ager  fuit  cultus, & quod  tantum  com- 
muniter conllicuit  de  redditu  prcllarc.qa  non  infer- 
tur de  ncccinratc, tantum  fruttificauit  alijs  a nnis,cr- 
go,dc  illo  anno, cum  fruttificatio  agri  non  fir  vnifot 
tnisilcd  poterit  illis  concurrentibus  prxlumptionib. 
iuramenuim  deferri  in  adminiculum  fupplcndx,p- 
bationis.hanccanduampliacioncm  tenuit  Bart.ini. 
adiiioncdi  nu.21.cu  fcqucn.lF.de  mrciur.Alcx.conf 

17  5 J.UU.6.V0I.  i.vbi  ait , t quod  iuraincn tum  defertur, 
vbicunqucattorhabctprolctcllcs,  qui  lolumprx- 
fumptioni  inducant,vcl  aliquascoictturas,pcrquas^ 
iudex  inducatur  ad  lufpicioncm,  vel  ad  opinandum 
pro parreattoris per nd.inc.ta literis,  de  tclli.&Bal. 
inc.primojdecont.intcrmcj&doin.in  vfib.feud. 

18  Limifa^mpliationcmjfvt  illud  procedar, quotief- 
cunqucpr$fumptioncsindiK'Crcnt  lahcm  fcmiplcna 
probationcmilccus  fi  minusquSfcmipIcncfuitier^p* 
batu  pcrglo-ind.l.j.S.j.lfdcmino.in  vcr.lcuislulpL 
tio.&hoctdcm  declaratur  cx  Bntr.vbi  fupra.in  verf 
videnda  funtcrgocxcinpla  prxdittorfi.&qnxfunt 
illa,  qux  facint  illam  opinionem,  vel  illam  ruljutio- 
ncm,quam  gloflxholtrc appellant  fcmiplcna  ^ba 
rioncm.Idcm  voluit  Akx.  in  ditt.l.  admoncndi.nu. 
3 3.&  in  l.fi  duo*  nu.5.  & 7.  IF.eod.  Idem  tenuit  laf.in 

19  lctt.ditt.Ladmoncndi.nQ.75.ca  MCionc,quia  f ifiuii 
iuraincntum  liipplct,&  facit  perfettam  probationi. 

20  crgooportcr.quod  prima  fitfcmiplcna,cum  -fattor 
iplc  in  caul j propria  non  polht  facere  vlrra  Icmipie- 
nain,ficut  dixit  Abb.in  ditto  c.  fin.^.lanc.num.Sdc 

21  iurciuran.  vbieiiam  llibiungir,  quod  t quando  prx- 
fumptioncscOentduolcucs  , vt  non  facerent  fcmi- 
plcnam probationem  , li  videbitur  iudici  deferatur 
iuramentum  reo, ad  purgandas  illas,  vtinditt.S.fa- 
D^.&  inditt-c.tamJitcris.de  tcllibus.  Angin  /.li  ve- 
ro-in  Auth.de  nupt.in  fin. 

22  Quinto amplia,tvr etiam  prxfiimptionesconian- 
ganturcumfamaad  pIcAcprobandum.glofffi.inc, 
cum  in  diocccli.dc  vlur.&  ita  rcfponditC^pha.conf 
43  5.nuin.5>.volu.?Ac  conf  ?u.nu.3  i.codem  volu. 
Fulg.conf  1 38.incip.vifisprxccpto.Barbar.conf.j7. 
colu.  7.  vcrfnccobllantallcgara,^umfeq.volum.3. 
MarfiLin  rub.de  prob.nu.2 14.  Dcc.in  J.cx  his.nu.z  s • 
CdcteftanDcn.milit.Parif  conf  io.num.57.  numer. 
io4.uolum.2. 

a;  . Declara , ut  ucra  fit  ampliatio  t fi  prxfumptioncs 
clTcnt  adeograucs,  vt  fcmiplcnam  faccreqt  proba- 
tionem alias  non  inducactur  plena  probatio, cum 

24femipicaa,quxprouenitcx  lama,  fecundum  fcoem 
fcntcntiamjdc  qua  per  Dcc.in  c. i .nu.  1 1 .in  fi.de  app. 
non  habeat  aliam  fcmiplcnam , cum  qua  coniungi 
pulfitad  perfettam, & plenam  conllitucndam,  fccu* 
duinxradira  k Dott.in  l.admoncndi.  & argum.glolf 
ditt.l.3.S.x.ff.dc  minor. 

25  Sexto  ampliajfvt  etiam  prxfumptioncscoinnttx 
cum  librodcfuntti,qui  erat  bone  opinionis, &fam?, 
plenam  faciant  probationcm.lta  colligitur  cx  Barr. 
in  d.Ladpioncndi.num.  27.  vbi  laf  in  rcpct.su.  12 8. 
Fa1if.conf4e4.ih  pcxfcmicaufa,fub  nu.76.cum  feq. 

vol.2. 
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T»|.  I .Soc/eit.mC  iH.  pro4ect£oti.^rol  i.p  text. 
in  l.rationcs.C4eprolKA<ir<deBiic.&  Abb.iac£^e 
iid.inft.Bal.inLviika.col»i>G.dcconf..'CapcI.Thol. 
q.496.an  liber  fatkMunl.  in  & And.  Oaii.  pra^.  ol^  - 
fotut.lib.  a.obrcm.i.pbBim.t.dc  folIe.«d  MacatUn 
$pec.par./^.aAu  6.ou.  ai.de  quo  cameo  dk»  Vtiup.in 

conclur  p76. 

26  Septim6amp!ta,tvcconclufio procedat  tirnio 
prxfumptionibus  l(^is,qud  liomini^uz  cooiiuidx 
inffipunr  ad  probationem  pcrfcd&induccndam.Itt 
AfH;^,decifi  3.nu.a^&noinc.aifcrte.dcpr^ruflip. 
A in  1 Jlxcurationum.in  prin.if.de  cxcuCrac.in  cquia 
vctifimilcdc  prxfuinp.Cyn.&  fial.ia  I.  Que  poflidc- 
tis.dcIni.fi.C.dcprobar.Alex.iacdr.  3.incip.in  cau- 
fa  vcrtcnte.coI  ? vol  i.quosrcfcriMarr.in  1.  i.S.idC 
Cornclio.nu-4<ft*dequxft. 

17  0<^au6  amplia  > f vc  concluHo  procedar  it  in  cri' 
minalibus  »in  quibus pixfumpriones  coniungunrur 
ad  plcnamtfidcm  facicnda»adc6  vtex  cis  quis  dam- 
nati poiTit.Miq  adiiltcrij.CdeaduIrcri/s.Bal.inconf. 
^64ccol.z.vol.;.Abb.inc6f.ii;.col.  a.lIb.a.Cald.in 
tir.de  cdfti.A  nnslate  fupra  in  c6cl.de pr^ftimp.iuri». 
19  Contra  fjcittdidumDccia.inrerp.s8.nu.5.lib.3. 
vbi  dKit.quOii  in  criminalibuspluresconicdurx»  & 
prxfumptioncs  non  conjunguntur  ad  facienda  pro 
Dationem  plcnam.dc  mcntcBar.ini.  fi  quis  ex  arg5* 
tarijs.nu  i.  ff.de  eden.  Alcx.conf.i  5 3*  quomam  abfi- 
dc.col.a  iib.i.C^poI.conf.  la.quidamrufiici.  col>9. 
6c  cfi :>!.in  c venicns.el  primoi  dctcfiibus. 

^0  Sed  concordare  potcris.tvrprxfumptioncsetiam 
in  criminaiib.coniungantur,non  quidf»  vt  quis  pena 
ordinaria  delidi puni.atur,fcd vtdciidutn  prxmm' 
ptiuc  probetur  ad  mitiorem  poenam , vr  diximus  fu* 
pia  in  conci  de praTumpt.iuris.  & hocTcntirc in  tu- 
minisvidetur  Burfat.in  co^^.7^nu.27.  lib.i.dumin- 
51  qui^quodtpr«tumptioncsn6rufiiciunt  in  crini. quo 
ad  maiorem  poenam  imponendi,  fcd  notoIJit.quin 
iufficiant  ad  poena  minorC  infligendam, & ideo  licet 
negari  non  poiHriquin  etiam  in  crimioalibusprobCr, 
tamequia  dicitur  pixAimptiua  probatio,  qux  herfe 
tm  ad  non  efic,  no  diatur  probare  ad  p^nam  delidi. 
S 2 Primo gencralitcrtintelligeconclunoncm,  vt  ve- 
ra fit,  quando  prxfumptioncs  tendtinr  ad  eunde  efle- 
dum.non  autem  ad  dmetTum,  vtgl.in  d.Unflrumc- 
ca.Odc  probat.  Ant.  de  ^trig.  in  e.  veniens,  el  i.  de 
teflib-Abb^fl  alios  in  d.  c.cum  caufam.  de  probat. 
* DeC^d.conM^.nu.i4.vcrr.fexto,  de  vlt.*communi> 
ter  fcribentesind.I.admonendilf.dciurciur.Marrin 
dd  i.$  idem  Cornelio,  in  fl. ff.de quxfl  vbiCtiaCatt. 
33  Secundo  limita, tdumodovnaquxq.  prxrumptio 
fuerit  legitimi  probata, idefl  p duos  tcltes.  lea  A lex. 
34Conr.t3.nui9.vol*i.vbiair,  quodtfolu  coniungun- 
tur  indicia  plura  fioiutad  perficiendam  vn^  Integra 
probationem , qn  vnumquodque  indicium  eUpcrfe 
9 5 fiif&dentcrprobatum,dc  fubiungir  pcrhoc , quodtfi 
adfit  vnus  teflis,  quF deponit  de  veritate  cotra Aus,vc 
mia  dicat, interfui, de  aliiis  deponat  de  fama,dc  alius 
oc aliquo  adminiculo, nondebenr  ifli  tres  ceflesiun- 
giad  plenam  probationem  faciedam,dctatiocfl,qa 
cfl  rnaqy^uc  per  fc  in  fua  f^cic  impofe^a,  de  ad 
S6  filias  coofungendas  deberent  efle  perfectae , vcl.i.S. 
in  curdaf.ff.de  tut.de  ratoli.ldem  voluit  ^id.in  dd.fi 
quis  ex  argentariM.i.ffolc  eden.  AbbdndLcap.  cum 
cauram.co).fl.ver£.iddvidehir,dcprob.IaCin  d.repd. 
admonendi,  coi.  96.  veifi  iflamcondofionem,dc  in 
IcA.col.af  .verfilimiia  dominam  Bar.Neuiz.  confi 
7S.m1.44-Bar.in  dd.  I .fF4c  qof  fi.ArcLin  /.fijiam.i. 
verfiin  cad.gl.de  reft.de  trad.maicf.  verfi6ma  publi* 
ca.Alcx.conf.isdib.i.coDr.ite.col.pen.verCpoftre- 
zno.de  conr.idi.col.a.vcrf.ruccdnue.lib.5.Dcc40  e. 
licetMufacnaau.17.in  fi.  de  proba.  Fdiin  e*  x.mi.  ii. 
verf  fcd  aduertc,de  teftib.de  io  d.c  cum  cuiraoi.col. 

^ pciLvcrfdiDiMifta4eprobatMarr.iqbdcaBfto(S. 


lofcphi  Mafeardi»  . ^ > = 

rfui.j.rol>.ptext.  ^$-platituD4L96-v«t£&heBea(ineittt^*biiagttiCit)*. 
it.&  Abb.iac£^e  famadcbctc&pcr&aaiiilhoefle,.tpoaitmoeiA 

onf..:CapcI-  Thol.  alia  piobarionc,  qnia  pinta  fpecia  BiinqtiUDfiaal 

d.  Gail.  praQ.  - iunguotiu  ad  ptobandum.nifi  quando  vnaqucqMie  t 
Mle-adMaiatUn  * p«  Iceli  pcrft^.&  de  hoc  edita  racepcaai- 

nen  dk,  Vt  liip.iii  d Do0.in  l.tiB.ia  vcr£iadidjs.C  himilaciCidMDr’ 

Ca;ph.coaliai,.,]u.46Jib.a.  &ncio'hl]i]islimitBtk,. 
procedat  tdro in  iSn»cll.quiatnonpoiruotcoBinngiiqua!infnacSi 
li^uxconiiiiidx  luntimpafeda>vclunpalcaipn>baca.l.a.dcl.A»- 
iinduccndamJu  donein.$.quiiott.CdcexcaCiut.Batt.iadJ.admk  ' 
[fdtealcptffanip.  ncndi.coUmcp.vetChBpHciBiffia.ldeCindt.coaC  i 
:tcuCnic.in  cquia  ao6.nu.ao.cod.lib.a  Idem  VolakBailat.  oOnCat  jm. 

.in  I.  Gnepoffide-  aa.Ub.i.RoU  VaLcooCiiSa]u,ip.Iib.  i.BoCdeinffi- 

jr.  j.incip.in  cau-  * ciisanceion.iiu.(.^iiaacclli:*icccpiiffimamo«. 
Marf.inl.  i.S.id{  niumopinionemtcllaratloleph  laidoxonclaCdf: 
vcrr.indicium  aulcncvbi etiam  in  vetCquamuuiti. 
procedat  {I  in  eri-  tur.  di  cit , quod  ea  communi  pradica  tonus  mundi, 

les  coniungunrur  39  feonlunduniut  indicium, ptxfumptio,adminiaiUi, 
'tca  eis  quis  dam-  atgU|ncntuni,comcaura,&  uerilimUe,  nccintacoi 

tai;s.I3al.inconf.  clldit)cicntia.Alca.cdr.j.nu4.uol.i.lnn.incGcnt, 

>1.  a.lib.a.Cald.in  dcfiinoiua.Bai.inI.cumfoceio.C.dcin.dot. Idctn  a 
.deprglutnp.iurii.  4°  vuluit Ancb.conCjSs.nu.5.ubidieit,qaodtadhao 
;rp.s8.nu.5.lib.;.  vt  aliquid  fufficiat  ad  prafumprionemiueUndieiana 

resconic^rx,&  i'acicnduni,dcbctplcaeddcllpadlloaieflaidOilcoe 

r ad  lacienda  pto  pioban.ldcm  uoluitBcttaz.coaHbKm.a4a.num.r4. 

il.fi  quis  ex  arg£.  bb.  .Dccia.tcrp.S.nu.6.  voi.  i.Bui&l.coni.  117.  nit. 

) 3.  quoniam  abii-  aiuol.i.Riniin.len.conCd.nu.  it.vol.i. 

lamtullici. C0I.9.  +3.  Sublimiia,tvtilludprocedatinpraEfiunptione,ft 
cllibus.  indicio tcnioio.lecus  autem  in ptopinqioi in 

umpiioncseriam  ptobandolutficitvnusicflis.Italole|*.Ludoo.init 

uid£,rtqiiispcna  eonclul.45.indiciumrcmomm,dtmenteBlanci,fc  * 

cliclutn  priium-  aliomm  ml.fi.nu.47.  cumplut.  feq.ff.dequadl.  ' « 
m , vt  diximus  fit-  4^  Sedquiat4uomodofiiblimitarioi^ptoce<^4’ 

hoc  fcntiic  in  tet-  tis  didum  eft  in  conci.  89?;  dum  traSauimusdeio- 

.27.  lib.i.dum  in-  didj,tamremoti,qu4m  propinqui  prrtarione,ael^ 

;iunt  inctini.quo  F<ut  eadem  repetamus  ad  ioi  polita  teieiicio-  a 

fcd  ndtollit,quin  43  Tcraolimita.tvtnonpKxedatoonclufioiquItli 

dam, & ideo  licet  agcrcturde  aliquo  ptziudiciotettij,noaatttcin  par* 

ninalibus probet,  tium : nam  in  ptxiudicium  tettij , ficot  non  fuffidSe 

ibatio,  quz  het  fc  ptzfiimptiona , fed  debet  fieri  plena pcobario : ita 
idpgnam  delidi.  •'®P.eoniungcntut,Afflid-deciU4,.numciofiBtro, 

tlufioncm,  vt  ve-  vetficulo  pmercdivbi  agitur  pagiofli  inc.  fient-dc 

inr  ad  cunde  cfie-  fi:nr.cxcom.ldcm  voluit  Crphon  conC  1 j j.  nu.  laC 

l. in  d.l.infiramc-  Jibro  1. 

:.vcnicns.el  i.de  AeliquavideindxoncltiCiadiciam,Acino6cbC 

lufam.  deprobat.  coniedura.  , , jr 

c vit. 'communi'  i 

ciurciurMarHin  €0  JV  C LV  5 i O MCCXXX.  ' 
tzll  vbi  ctia  Batt- 
uam,■ prxfumprio  A R G V M E K T V M.  ■ ' ' 

steftes.  Ita  Alex.  _ 

folii  coniungun-  rr*lumptio  vna.an  & quando  aliam  coHat.  ’ r 

idainvniimcgta  ; 

idicium  cllperfe  SVMM^A/yM.  • 

perhoc,quodtfi 

itatec6u:aAus,vt  1 Pr^imptiomutaiSt  aEtrm^.  - ^ 

defiima,&  alius  a 

fti  nes  tcllcsiun-  '' 

m,  & ratio  dl,qa  j PMruprtJkmMiaadiatfKsattUMfttfomiiirJiitn, 

mpafcda,  & ad  toUtturex  oona/amM  ip/brmm^. 

'afeax,vil.l.S.  4 Brnruprxfimftm,imurt*frrfiimptkm0^puU, 
luitBald.ind-l.fi  tr/^aatatu.  r j r — 

bb-ind-cap-cum  j ftSaikimia t 

ob.IaCin  d.rep.l.  vxdrii^frafmmitMr ^ 

idarionem,&  in  f*'tt>»‘durm,i3amjKaimumaadtititnptamip. 

Jar-Neuiz-cont  6 •Prafianftmm mfpmtdanamtprafymf^tm  m gmtn, 
'et.in/.fi.anm.i.  t Gmtri ftr  dtngaiur.  • ' 


ioFraJim}aumihajmrihistmcmbtxi/finliim,  rmth 

tmmitktt.  V 

liPraJioaplKjirtkr,mimafotumtettit. 

iiMmuMtxvklmndknrdmi^Ut,nmpn^timmK 


r 


I 


^.  *•  -3^'  ' 

I ^ C - V ' -■•■  » » 


De  pfobationiB.  ConcU  MCCXXX-  4^8 


H j Pt^jumptioTus  itUtr  Ji  gradum  diutffitm  obtimntt  ntt 
“ j 9>*mtt  parti  funt. 

l^^rafumptio  vtrifit»ilior,vintit  minus  rffrifmiUm^ . 
l%7rafumptiQ,qua Jit  fortior^iudicU srbkijo  flatur. 
i6'Pr*fit»tptio bonjlior jtanquam fortior  reciphndatjlp 
babtta  pracipue  ratione  ptrfonajx  dignitatis. 

J 7 Prajhmptio  ajJiSiionit  naturalis, prau^  c6trar§s  put- 
fumptionihus. 

j &■  Prafumptio  dicitur  Jbrtiorf  qua  tfi^fteunduni  ordimsa 
natura.  ^ 

1 9 Sententia  lata  prf  textu  altcuius prafusnptionis,retra£la- 
. tttr  fuptrutniente  fortiori Jimilis  Jptesei. 

20  PrafuTtsptiontspro  validitate  adus , tattris  praferutur. 

O num.21. 

» l AHus,vt  V oleat  Jit  eum  tfflSUi , reteditur  a natura.^ 
dijpojit  sonis . 

21  'Pr^tinpuonts provaliditatt alius , pluribus  controrps 

prfuaJmt. 

2^  Prafumptiopro  validitati  alius  dicitur  fortior  eateris. 
25  Prafut»pth,qua  facsi  valere  aHum,dicitur  regina  alia^ 
■ rum  prafumptsonutJL-t . 

16  Prafsemptsones plurts  numero  vincunt  pauciores. 

2j  Prafumptionib. qua profunt jfllys,  caleri omnts cedunt. 


2^  di^l  otrimoniusnfU^  de  ture  Canonico,  ex  cobabitalso- 
ne prafumitut^  fi 


Jilifnoti  fnt  legitimi. 

»9  Prajusnptio  praualet  dtdulhs,  & n5 probatis  per  adutr- 
fariutrt—j  j 

^oPrafUmpt tones  txtbt dentes  delicum  prafcrumtur  deli^ 
•'  Hus» includentibus, ipnu.  ii.i}' }J. 

5 2-  Prafumptiodelilium excludenspotersiiw tji  iUud htclu- 
dentem.  '' 

^s^Prafwisptio  eeditveritati. 

iqPrafuniptio,  ex  antiquitate  Umporitcina  foltsnnitates 
ailus,<3'  inflrtpnentorum , loUstur  ,fi  ex  inlftlUom.^ 
inftrujssenti  contrarium  appareat. , 

Prajumptio,qUa  Jiat  pro  fmttntu,xjpttvbidecerttatv 
aliter  apparet. 

37  Cosjicliurit  in  tiaris  heus  non  e fi, 

38  Trafumptionistastfa  cejanft  JHapraJumptioab alif..» 

tollitur,  I 

3 9 Prafimptio  legis  toBit  prajxanptionem  hominis. 

Prafumptio  legis  facit  plenam  probationem, prafsJtnpth 
hominis  tantusnmoao  Jinsiplenam^ . 

41  Prafumptio  bominisdicttur probabilis  prafumptio  aute 
legis  violent . 

0^2  PrafMmptiodtbis,,qapplurimum  accidunt, toUitprpfum- 
pmnemeoriem.qiipraroei^isurt, 
j^^Prpsfiptionebetco^ra  ft,qnon  credit  his, q folet  t^tvera. 
•44  Pr^nnsptio  vna,vbi  alia  tsonprfponderjt, , ipsa  ni  loBit, 
e^fi^^aiiiptionesdup  paris pottntsc,Jeinuicemelidunt. 


* Pr'i:>r!irvir>Hr»  tvna  roIHtaliam.l.diuu*. 

J.  ia:iuiupuu  ff.dcinimcg.rcftit.Alcx. 


• * 


^ 

•onf.a4.col.z.vol.x.Crot.conf.40.nu.20.  & conr.66. 
*u.K5.Alb.conf.56.nu.4.Bcrtazinconf.crim.i5,nu^ 
'28.&connio8.na.ii.lib.i.Bcro.  conf.  ip.nu.ii.lib, 

2.6  conf  t ip.nu.  I8.&  c6f. i ss.nu.s .co.lib.  2. Decia. 
Ecfp.2.nu.J5.1ib.i.24;nu.  j i.49.nu.;5.44.nu.j.co.lib. 

1.6  icfp.pi-nu.4.5’oI.j.qui  ideo  in  rerp.  io.nu.85.1ibi 
9 i.dicit,qu6dfprifumptioignorantixtolliturcxprc- 

,.fuoiptioncdomcfttcitaris,coniun(ftionis,5ccohabi- 
piationis, Burfat.c6Ci5.nu.22.vol.i.&conr.97.nu.  3 1. 
xod.vpl.J.Rimin.conf.pi.mi.j^.voImn.i.hincdixit 
$ Bal.in  I.^C.locati.in  prin.de  in  fi.quod  liccrf  fitprg- 
liimptio  contra  nautas, caupones, & fimilitct  contra 
vicinos,  & habentes  notitiam  domus  pro  furto  in  ca 
Sfdebrato  : tamen  ralisprxfumprio  tollitur  ab  alia 
prifumptionc  ptxucnicnrc  cx  bona  fama  illorum.. 
Soc.con{.6j.nu.2o.vDl.i.Ripa.rcfp.4.in  3,  par-  Dcc. 
<onf.9€.col.2.Crau.confil.40.col.j.  Vulpcl.rcip.  44. ' 
•um.p.tx  rcfp.js.num.4.Rol.i  Val.confilto  9o.nu. 
16.1  ib‘.2-Bertaz.cOBf  ciuU.4t  .nu.M  .C?ph.con(Il.  1 0* 
jBin3,rj.volam.i.Stinconiilio  108.nu.i4.  co.  vol.r. 


% * 


a ’ 


4 loqu?sdcco,quifpromifitabfq;'caufa, quipratrumR 
turcrra(Tc,G  tamen  erit  naturaliter  diliges,  & tagax?-' 
. illa  prima  prxlbmptio  tollcrur  cx  altera  rcruitanie 
• cx  diligentia, 5c  tagacitate.  Idem  fcnCt  Anchar.coC 
xop.nu.i.&Rbl.i  Val.d.conf.po.num.i  S.lib.i.Idcb 
j inquit,  quod  liccr  f confcfliofaflaimarito,qu6d 
emerat  fundunxdc  pecunia  propria  vxorisabfcntis, 
prxfutnimrnon  vcra;fcd  facta  aninio  donandi. la^ni 
tuftamcntuin.ffdc  prob.nihilominus,npoftet  appa- 
rere cxconiccturis,  quod  vxoraliundc  poterit  hahe-^' 
ic iftani  pecuniam, valebit huiurmodicoiifciTio^x 
quopratrumpeiodonationis  cx  parte  mariti  tollitur 
cx  pecunia  propria  vxoris. 

$ Amplia, fvtiftudproccdatt«ntoinagts,fipraesG- 

ptiones  tim  in  fpccic;  nam  tunc  tollunt  prxfumptio-' 
nes  in  gcncrc.Ita  dixit  BalcLin  1.  ruicpo(lldecis.col.2« 
in  prin.vcrf.vlt.oppono.C.dCprobat.  quem  refert,  Sc 
fcquitur  Gigas  conf.  j8.nu.49.de facit  regula, que  ha- 
7 b« Igcncri  p fpccicm  derogatur,  c, gcncri.de  rcg.iur. 
in  ^.Borgnin.dcc.ii'.i.nu.36.ia  z.  par.  & Lauccq.  $ilu. 
in  conf.z.nu.  20.  vbi  ideo  cpnfuluit,  quod  generalis 
t rcguI.i,quzhabct,q>'{donariononpr3'tumit  vbi  alia 
coiciftfita  fumi  potcft,quafi  nemo  prxfumatutiada- 
re  fuum.l.cum  dc  indcbito.fF.dcptob.ccflat  talis  pre- 
fomptio  fauore  dotis, propter, qu®  cft  induflu , quod 
ccnleaiurdonaridi  animodospromffta , non  aur  re- 
pctqndicaufa,iuiibus  ibi  p cum,&  q»  prxfumpiioncs 
ipccialesvincdntgcncralcs,tcftaf  Nat.  conf.506.nu. 
j9.de  mente  Bar.ind.l  .cum  dc  indebito  & id2  Natt. 
conf.67.nu.?. Alex.  conf.  J 5o.in  cauta, & lite  verten-' 
tc.col.5Jjb.5.Alb.d.conf.56.num4.  Bcro-  conf.i  ip. 
oa.i8.lib.2.bccia.rcfp.  ioo.num.47.lib.2,  Rim.fcn. 
Conf.128.nu.r2.vol.1Ac583.nu.  13.  V0I.3.  . 

9 Secundo  amplja,|vt  maxime  procedat  conciuftq 
in  praduihptionibus,quz  ftaut  pro  rgsmam  iHx  .a  tra- 
denda: funt.Gigasconf.109.nu.  I $.  per  plura  iura  al- 
lega ta,Gramm.conf.j  i.numi  z-Rom*  conf.  5 8.  vitis 

10  propolitis,Czph.couf  4.nu.j2. vbi  dicir,{'  quod  data 
paritate  pizlumptiouum  reus  obtinere deber. 

11  Tcnio  amplia,  fvt  maxime  ^pccd-irm  minus  Cor- 
ti,quc  k foitiori  tollitur,vt  in  d.J.diuus.ff.dc  iriinteg. 
rcfti.Czph.conl..  1 7S.nu.  14.  lib.  z.  vbi  didi  hoc  regu- 
late cftc.Rol.a  Val.conf.  1 .num.  44.  iib^.Bcro.couG 
1 6o.nii.7. vol. I .Crot-conf  i .i »u.4P-dc  in  conf  104.1111. 

»21 5.&  in  conf.  132.UU.9. vbi  dicit, f quod  tiquisdcccf- 
ferieex  vulnere  illato, tollitur  cx  pizliimptioncpro- 
■ucniente  ab  inordinata  mala  vira  iptius,  & hoc  dide 
fuiflede mente  Sal.inl.t.C^dcemend.lctu.  Albcrifc. 
conf.5d-nu.4.Cur.iun.eonl.  j6j.nu.22.par.2Atconf. 
55.nu.6.in  i.par.poiicns  cxcnipluin  in prjetumptio- 
n#,qn®  oriturex  ipfalcgc,  & przlumptionc  introdii- 
1 J fta  cx  fola  Dodf.con/idcrat  ionc,3c  f >n  ptarf  imiptio* 
nibus  dati  gtaduin  tcftatur  Baib.in  repet,  l.cum  acu* 
tiftimi.C.dc  fideic.q  i.&  x.qucm  refert  idem  Ncuizi 
cont.8i.nu.  24.  vbi  ctia  aitibriiorcm  vincere  minus 
i4foncm,t  idcftvcrifimiliorcm  niinqs vcriliniilcni|> 
aUcg.abEucrar.inloco  ivcririmili.coi.  3.  ChalTaii. 
coni77.nu.9.IdcNcuiz.c6f47.n.  40. 5:allcgai.Soc;' 
cOf.2i.wfis,3cdiligctcr.col.3.poftprin.lib.r.&  conf. 
1 28.iuftift'iine,vcr.4.cohckiiio.f3ciur.  no.in  c.p  tuas, 
dc ,pb.3c in  c.Michad.vbi  gl.de  fiKjsprxsbyt.  Lefuq, 
^babile.&  ibi  Bal.de  Pau.de  Cartr.Cdc  Epif.-A  der. 
Ncuiz.c6f.68.n.  J5.Alcx.c6f.i  j2.plcdis.c0l.  fi,lib.5. 
Dcc-cof  41  j.col.h.NicoUit.iu  rub.Cde  cdcn.nu.44. 
1 5:  Quxautanf.prxfamptio  ftt fortior,  vel  an  ambs 
fine  parc8,arbitiioiudicis  erit  1'ecundum  Eucrard.  in 
d.  locoi  verifimili.  numero  14.  dc  fnente  Abb.  in  c, 
cum  inter  Re  leniorem  , dcclcd.&rhoc  habita  con- 
lidcratkinc  pctibnx  loci,familiaritaii$j  diledibni^, 
fircqucntationis,tcmpbris  , «'tatis, verbotum  r &fi* 
milium  icxriuibus  przfutfiptioucs  iuducnntiir  , vt 
pcf  SpccuC  in  litui,  dbprartumprion.  §.pnmo^  5c  pet 
Aiuon.dcPrato  vetdi  inter  conlil.  crlmciacoufilto 
• ’ .13  Anu. 
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Sj&nn4!.lSm(e4.4WM8clIam.con(:fi.nu.io. 
f « dicit  honcftioicm  pfj:lumplioncin  iccipicndim , 
tanquam  fottiarcm,  habita  ptzcifxii  ratione  perfo- 
na:,&  dignitatts,8t  Caeph.d.  conf.i  i6.  nu:n.ao.  lib.x. 
iptcrpondit , ptzfumptioncm  t affeflionis  natutalis 
contrariis  pizfumpiionibus  przpondcrandam  efle, 
i8  & Bcro.coC  i ap.nu.  i r .lib.iJippclIar  fortiorem  fpr^ 
fumptionem  .quzcft fecundum  ordinem namrz, 
qoam , quzdl  contra  illum , & idcoinqnit  prior  fu- 
menda  eft.  idem  Bero.  conf.  1 1 5.nu.j  t.lib.  i.  Decia. 
iclp.nu.  I ai].Iib.;.Riminal.rcn.  conf449-  nu.a  i.vol- 
3.&  conf.340.nu.  jo.lib.i. 

jp.  Subamplia. f vteiiam fcntcntialataprztexmali- 
cuius  ptzfumpiionis  rctraftctuc  ex  alia  prgfampiio- 
nciiijKrucnicntc  fortiori  limiiisfpeciei. Ita Marfil. 
in  l.prima.S.lin.verf  vnus  enim  ctlcafus  nu.79.ff.de 

3uc(llo.dedicitdchoocffeca(um-fingularcmfeeun- 
um  Bald.  dcRiminal.  in  d.  1.  finuie  adultcrij.  C.  de 
adult.  idem  voluit  Pctr.dcAncnat.  inregn.  fcmel 
malus.de  tcgul.iur.in  d.R.om.in  l.admoncndi.num. 
1 4. ff.de  iurcTur.Se  in  1. Ii  ab  hoffibus.  in  prioc.coru.4. 
ff.fol.matt.Io.  And.in  addit.ad  Spec.  in  tie  de  horni- 
cid.S.ptimOiVcrf.pone.  ’ 

ao  Qiiinto  amplia, f maxime ,pccdcrein  prglumpiio 
nlbus  pro  validitaieaflus  > qux  prxfxruntutquibuf- 
cunque  aliis  przfumpiionibus.  Dee.  inl.ppffqudli- 
ti.co!.;.nu.a3.verf.&  ad  hocfacit.C.dcpafl.&inc. 
quoniam  Abb.  de  offic.  dcleg.  Pau.  de  Caffr.  in  1.  ex 
impcrfcflo.Cde  tcftam.Alcx.in  l.quamquam.Cde 
i I tcftam.militnam,  t vt  aflus  vdicat , & Gt  cum  effe- 
ftu,pccditii  natura  ^fpoGtionis.l.  quidoncubin2.il- 
qui  ortus.ff.de  leg.j.  Arct.in  1.  liuiufmodi.ff.de  verb. 
obl.Bart.in  l.his  vcrbis.S.G. ff.de  Icg.tettio,  3.11x1.  in  I. 
bbcrtl.col.pcn.dcop.lib.  Dec.vbi  Hipta.nu.u.Ioan. 
Bap.Flal.int^r  conf  vliim.  volunt,  conf  ids.num-p. 
a2Ncuiz.conf.idjiu,i4,vbiaithoc  clTcvcru,tctiamft 
adefient  plnrcs  aliz  przlumptioncs.quz  nos  inclina 
rent  ad  oppoGtum.  I)cc.conf.77.  C0I.3.  Czph.  conf. 
23 10JI11. 14.  Iib.i.vbi  dicit, qubdtcxduab.conirariis 
pnfiiinptionibus  illa pualct,  quz  facit  valere aflII . 
Dcc.ind.c.  quoniam  Abbas,nu.i4.cum|cqu.dcof- 
iic.dclcg.Alc.dcprzfump4cg.7.przfumptio.!4.C?- 
a4pl1al.conf.97.nu.  10- lib.i.  qui  dicit  f pnefumpiionS, 
quz  facit  valere  aflum  , effe  foetiorem  cancris  peri, 
quoties,  ff.dcreb. cum  fuis  concord.  & ibidem  fub- 
iungit,  qubdiconieQura,  per  mani  aftus  vabdatut , 
«Ii  aliis  cIBcatiot.&idcni  Ccphal.conf.  1 3 s.num.  1 3. 
2}  iibr.  appellat  t przfumntioncm  iftam,  quz  facit  va- 
Jcrcaaum  reginam  aliarum  piacfumptionum.ldcm 
VoluitRimiiul.fcn.conf.;47a.  nu  j.cumplur.lcqu. 
volunt. 3. • 

26  Qnintoamplia,  fvtmaximi  procedar, G ex  vnz 
parte  plutes  clTcnt  pczfuniptioncs , ex  altera  autem 
tantum  vna.nam  tunc  plutes  vincerent  numero  pau 
ciorrs.ItiGcrd.conf  rdo.nnm.7.  libr.i.Dccia.relp- 
100.num.4S.v0l. 2.  Alex  .conf88  omllGs  tribus  [iu.7- 
tib.r.Burfat.conf  89.num.a.lib.i.&  conf  11  t.nu.  tp. 
eo.vol.i.Ncuiz.conf  47.num.40.lo.de  Amie.conf- 
r28.B0rgnin.dccif37.nu.j5.Nat  conf  3 i.nu.9.lib.l. 
&conf39.nu.i4.cod.lib.i.  Bcio.conf  i9.num.a.ic 
Conf  Ii9.nu.is.lib.2. 

x7  Scxtoamplia  , tvrrantomagis  ptoccdatinprz- 
diimptionibus , quz  profuiu  Glijs , qtizomninocxci- 
pienda-  luitt , & illis  cedunt  aliz pnfumpriones.  Ita 
Czphaj.conf  pd.num.  i Iclibr.  t.  pcrfuiiles.il.dclun* 
Qo.Cdc  adult. 'Ruip.conf  51.  nu.ao.  vcif  prztztea. 
»8  lib.j.Ucc.  conf  1 $ 3 . col.z.  & idcolicct  de  iuref  ca- 
nonico matrimonium  non  pizfumatnr  interipfos 
toniusescxcohabitarione  , tamen  przGimiturfal- 
tem  ad  cffcUum.vt  Gliinati  poffint  fucccdcrc,  Abb. 
In  c.la  tot.qui  GI.Giit  Ic».  Deepoff  al  iosquos  allegat 
inl.nupiias.nu.a.ff.dcrcgUl.iut.  &con.f  lJJ,nu.:-dc 
<|uonosfupta,coaclafioxi,  ' ' 


2p  Scptimoampliijfvrprzfumptioflednrollal  pre-  • 
fumptionem,  fcd  etiam  przualcat  dcduciiiinO  tamC 
probaus.ltarcfponditCzpha.'onf<6.nu.ji.vbiqui- 
daniGieiacinquiGtusdcquodamcriminc,  qubaex  1 
quouon  Giit  ptobacuni,  concludit  reum  clTc  abfol* 
uendum.cumprarfumptiucdicamrtcusdocuilfede 
fuainnoccnria  contra  dciidum  propoGtum  , noa 
pcobatuni,qu6d  fufficitpcrl.orancs.$.  Lucius,  ff.de 
his , quzinGandem  ctcd.&  dicit  fuillcdc  mente 
Ruin.conf  (S.nu.7.8.cum  li^ucn.Iibr.p.  & hocideni 
Czph.  ibid.  dixit  maxime  procedere  in  .arduis,  quz 
maioii  folcmnitate  digna  funt , fecundum  Baibat. 
conL54.vol.4-in  G.cum  fcq.lib.1. 
jo  Oclauo  amplia,  t vt  cdcliiGo  maximi  proccdu,H 
agitur  dc  ptplumptionibus  dclidi  cxcInGuis  , quz 
fctbpcr  tollunt,  & pipponuniut  incIuGuis  dclifli , vt 
pcaacuitctur.Ita^phal.c6f75.nu.8.lib.i.dcmcn- 
tcBild.in  I.  przcibus.col4-  verf.  quid  G impubes.  C. 
deirapub.Bfun.conft7.nu.8.Grammat.conf.5i.nu. 
r2.vorodecimo.nu,3  i.Ruin.confi.nu.2.& j.iib.p. 
Abb.&  Fcl.inc.t.dcprzfnmpr.Anch.con.388.num. 

31  ij.vbiidcodicirfquod  Gprcfumcndoaliquidcer*. , 
ta  parte  dlei.vcl  temporis  effer  dcliclum.ptzlumcdo 
autem  alia  parte  non  effer , debe, dhpradumere exil- 
ia pane,  cx  qua  non  rclultat  deeram  per  rex.  euax 
gIo.in  f2.C.dc  pct.hztcd.RoUn.il Val.conf  58.  mi.  - 
8.lib.4.Ctot.  conf  141.  nu.7.  Aut.  Cabr.in  fuis  com- 
munibus opin.imit.dedclic.  concluf  i.in  princidfi 
voluit Rol.lVal.confii.num.3d.lib.s.vbi appellat  ' 
saptifumptioncmtcxcluGuain  dclifh  potcniiorcm 
includcmciilud.idcm  in  conf.  i.nu.92.iib.j.Gtanx-  ’ 
mgi.conf  J3.nu.9.Crot.conf  i3i.nu.2.Bcrtazol.fqf 
crimin.32.nu.  I p.libr.  I.  Rom.conf.68.viGs  mihi  no 
poGtis.iia.s.Idcm  Bcn2zol.conf64.num.7.conf74- 
3 3 nu.  1 1.S1  conf  I J2.nii.  1 i.vbi  dicit,|  quod  concurren 
tibus  pluribus  coutrari  js  prqfumptionibas.illa  eff  ahi 
plcd(nda,quz  delicium  excludit  Dccia.rcfp.67.m1- 
12.&  1 3.lib.j.  actcfp.z.nu.sa  lib.  i.Butfai.  confpj. 
iiu.2i.Iib.i. 

J4  Nono  amplia, t vt  tamomagis  procedat, Gdevetf 
tateagitm:  nam  cum  praffumptioecdarvetitati,  pet 
confcaria  veritatem  apparentem  tollitur  omnis  ptx-  , 
fumpiio.i.Gn.ff  de  pt^at-Cirplial.  conf  172.  iru.rit 
libr.2.  deideoin  conGUo  238.  numcr.i/dibr.a.dixitf 
3 5 1 quo  Jprzfumplio,quz  oritor  ex  temporisantiqui- 
tarc  circa  folemnitates  aAas.dc  inffrumentotum  cef 
fi  t , qu.indo  ex  infpcflionc  feripturg  conff  a t folem- 
fiiutcs  abfuiffeivt  ctiaiff  conlulqitCaftrcnf  conf. 
5o.in  caufa,qDa'Vcrtitut,inantiqnis.Iaf  ini.t.  in  5.  . 
. limira.  Cqiii  admitii-Socin.  iun.  conf  36.  num.  21. 
Iibr.2.com  :bi  allcg.Dcc.in  l.i  .num.7.  in  prima  Icfl- 
numer.  39-  Icflur.  iri  auihcn.  G qnisin  aIi^OLnu.24.  l 
C.de  cdcn.de  conf479.nn.5.cont  564.nu.i3.dc6z77 
in.fin.,Sce.conr46,  num.4  i.col.penal.lib.4.  Cephale 
coiif2S6.nu.2j.lib.9.dcinronf  180  mt.15.collib.2c 
36  vbi  dicit, quod  lue:  tprzfuuienduni  ficprofenten- 
tiiiuihilominus  cclIatiGa  prarfumptiopcroGcnGa- 
ticm  vaitaiis  moppofmimivtputa  petiiillmmcnra’ 
pccCtcriudcnta.iuxta  d.l.fi.  ff.dcptob.de  l.G.ff.de  eoi 
quod  mc.cau.l.nuptura  Giio.ff,  de  iut  doe  Dec.dift.  -t 
conf40o.nu.8.Ctauct.conf35.nu.5.ca.Gcutconfue- 
tuiiiac.&  c.confuctudo.  diffin.S.  Fclin.io  c.  per  mas- 
antcGu.in  vctf5.no.deptoba.  picnillim^TiraqucI, 
d<  rctraclu  Lignagier.  /.4.gIofi.nu.i.cumrcquen- 
37 acftcit.'tq.uia inclaris nffhabcm locum  conieffo- 
rz.l.coououus.S.f  um  ita.lfdc  vctbomm  obi.  R0I.I 
Val.eoail8s.nu.  S9.Iib.4.  Dccianzcip.  54.011.  i».lib. 
r.dt  rcrponf52.nu40.vol.3. 

38  Deumo  amplia,  tvr  taiomagisproccdat.ficaa- 
fa  voius  prgfumprionis  ceffaret-ni  luc  omnino  tol- 
leretur abaltera.qa  abiceffat  caula  prcGimpiioai^ 
ibi  ccffac,  dc-illa  ptgiumptio,  Dcdin.tcip.  i eo.  num. 
49'lit>r.2.Baid  jnl.li  certis  annis.col.2-ucifc5cludo 

igifor 
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t(i(ar.C4c  paA.Ca>n^er.  {piUicctdidi , & allegi* 
ta.eeLpenDi.  vttC  tc  aon  medendo  i picmilGs.  vo- 
lam. i. 

19  1*10  magis i>cedat , fi  age- 

rctoidlpnelainplone  hominis,  qneialluarlpn^ 
ftmpt^ele^:non  autem  icontTa,qaantuincun(fi 
cffimingctunTimK  hominis  prxfiimpcioacs.  Decia^ 
te(p.ia.nu  iiJib.i.de rdp.t.nn.so.voLi-refr. i.  nu. 
iii.eo.voi.i.Bal.in  cub.depicTumpt.num.rceando 

40vbi  ideodiait,qu6d  pnelumptiotlew facit  plenam 
ptobationemiprarfijmptio  hominblcmipleni  > quia 
cxvarijthominum  motibasnafeitur , &&llaxefle 
potcA,qucm  Bal.  fequitur  tefcteodoFel.  in  c.  quito. 
na.a.vei€adde  Bal.  de  pntfiimpt.  & idcoSpec.in  tit. 
de  ptadampt.S.rpccict  autem.niim.2.5e  ;.dixit,quod 

41  tpr^mptio  hominis  dicitor  ptobabilis  fcu  vciifi- 
nilis  'prafumptio  autem  legis  violenta  ,dt  ptaifum* 
ptielegisdicitur  euidens  pmatio  contra  ptaefom- 
ptionrm  hominis,  non  autem  icontia  Rimin.  fen. 
conCzij  JUi.)o.cam  teib.  fcquen.vol.z.dc  cooC  176. 
tin.;o.cttm  plarib.fcqnen.eod.volum.>. 

Igx  Duodccimbanmlia , t vt  tanto  magisprocedat,!} 
vna  pttfuinptioefiet  de  his,qo;  vt  plurimu  eoeniun 
alteravetb,qoaderato;nlptxfiimptladctarotol- 
lerenir  per  eam  ,qua;  frequentet  accidit,Decia.terp.l. 
nD.as6.lib.i.iaeittex.in  l.nam  ad  ea.ff.de  legib.curo 
fimil.Rimin.fen.C0D£a.nu.t.  vol.  i.qoi  ideoin  c6f. 

4}49i.nu.$.voi4ziixit,quodt  ptatliimptionem  habet 
contra  fc,qu' non  credit  his,quc  (olent  efle  vera. 

44  Limita  generaliterfconclulioncm , vt  non  proce- 
dat,quando  praesuptionci  non  prf  pondetacent  alib, 
nam  tunc  vna  ooniolleretaliam , fed  inuicem^oa- 
fondcrentuniia  Euetatd.in  d.Iocoiverifimili.num. 

4}  ij.Alb.in  conf.pd.nu.y.vbiait.f  quod  dux  paciiim* 
ptionetpatitpotenttx  feinuicem  clidoot. 

COVCLFSIO  MCCXXXI. 

ARGVMEMTVM. 

Pretium  conuemum,  in  dubio  iuttumpr^fa* 
mi,&  qualiter  circa  hoc  iudicisait>iiri& 
▼erfetur . 

SrJUMARtVM. 

t rrttiumimtrftrm  nummum 

3 PnUurnmnaimUnuUtbonmn^mm/bimfrfpmim 

iUT- 

4 .XuBtrdumifiitafUmmMmMthmrmim  doUlSt, 

mufiUttm  fntf  fntmt  Mtl. 

5 .AgmiixLiX:.dinJhmd.mmdJiiit^kimifn»f  fnia- 

Tt  timtur. 

6 PnIiummmIbmtBfgtm 

7 PrttUrtrumtxUmformm  , ix  fnfimtnm janlil0mm 

diutrfifa*mur . 

t Prttiumiiuufi)im,amiMmJ1»mJ!ldmAitmUlriarAim 

qmtvr. 

0 SimmUliotitraifiu.q$ie<idmoduitmtmfntf,  irttUfut. 

fimUuomm  trgmwtuimditu  trhiUmmdkMar , O 

mm.l}. 

loVtPmA , tr  magiu  fmuUiitt  dmtm  n^tHmaMjh,  tt 
iuduit  mUtrio  rdmquttttr. 

iilmfii  'mugtum  fmri$ , mtftnd  ,jUtmr  tmUtiimU- 

tria, 

1 a MAUamammmkum,  qmd  dUmtir^mdtxd^trait, 

itsdaO^  nmmm  dthtt. 

itiiirwui 

MrniamdlhmtMdamtfi. 


16  ImUiUtrUtria  JUUirmiitTtbm,fiubidKiHm  fotapf 

qimmItBimommmnqnimm. 

1 7 Prttmm  mmixfn/hrntnmrMtihij,  iadieis  Mtiitri» 

dturmmrnmr. 

xtlrnurUittiimtmtiifimitaiimiiniarUtriortlmfimm-. 

tur. 

t Prfariiim  tintetjsancicoaaentfi  prfibmi' 
* lutiultumad tradidit B.iid.inl.p 

diuerfai.in  4qux{lio.C.maod.vbi  dicit , quod  hiti' 
2 ditastetiam fialitcrpcimarpccie videatur, pitciutkl!- 
tur  empta  iuito  pretio,cam  in  ea,3c  coirouerfix,qilM 
^ vnufquifque  pinumitutexeerari , fkoccalta  debisa' 
fuboriantur,  qux  hereditatem  prima  fionte locuple- 
tem inanem,  aedamnoTam  reddunt,  id  mnltoaaia 
Bal.refponditVip.inl.minoribiis,vbietta<p  AccisfC 
ff.de  roinocib.ait;tiiim  minori  dari  t^tuti ostem  ad 
repudiandam  haoeditatem  , etiam  prima  Ipeciela- 
aofiim.  Didum  vero  Bald.rcfiat>ae  comprobat  Fa- 
bian.de  Montedntraft.  decmpt.&  vendit.  8.  quxff. 
princnum.tj.verCitem  aduerte , & Panral.  Calder. 
Cremdn  l.a.nu. 1S.143.de  ado.Cdetercinden.vendi. 
i vbi  dicit  pretium  f cooucntionale  alionon  conffito 
iuAum  prziumi.  idem  probatur  ex  I.  circumlcripta- 

4 ff.de  folu.  vbi  habetur  mulieremf  dicentem  fc  dece- 
ptam in  zffimarione  rerum  dotalium , iniufiitiam 
pterij  probare  debeic.idqi  ibi  no.Sal.  poSglof.in  i.fi 
tea.S.muliet.ff4leiurdot.probauir  etiam  cx  l.z.Cde 

5 tcTcind.  veod.  vbi  volens  reiandcrc^dditionera  cx 
lemcdio  illius  ie»s,iniuftitiam  pretii  probare  debet, 
idcjuc  etiam  tradidece  Rol.i  Val.in  conf.  vz.  nu.  1 6. 
vol.2va>nf64.na-i7.  vol  .4Nan.cuor.  650x10.8.  vol. 
4lorcph.Ludaa.coacl.10.  verfiampl.i  5. 

6 Cumigiturpcetiumiuftampcxiumatut,tdubtu« 
non  cA  quin  alleganti  preiiQ  in  ioBnm  ptobSdi  attul 
incGbat  luxta  ea,qnc  tradita  sGtl  nobis  iupra  in  c6r 
cluC Affor  Verum qihhuicrciiaCitabuaderaiitfit* 
ci  fiipra  in  conci.  Ae(hmatio,per  plnres  coocl.ncei, 
qufibidixiinanilabotthuc  rcfM>adillatcremtt* 
um,  Aficcopedehancconclufioncm  pcnraniiba 

Vnum  uincn  mihi  nequaquam  omitteadd  vide- 

7 tar.quodcaropreriatrciumdiaerGficenmrptopiec 
qualiratem  tcmpoium.ac  pcrlbcurdtqucmadmo^ 
tradit  l.C.in  l.p^a  rcnun.ffxd  1.  Falc  recepti  ITiini 

* ‘cA  recibeniinm  opinio , an  pretium  iniu Aa  firdodi- 
t cistarbiniodirccmi  opotterc.idcif  voluit Cyn.poA 
Pett.ini  .p  diuerlasxol.t.vcTfit.quxto.  C mand.  vbi 
dicit  hac  efle  veriorem  rcntentiamgl.in/.prcritfi& 
in  vcrb.diffinierit.innir4lcemp.de  veod.  Bertrx:  rs£ 
a;6.vilb  ptoceffii  caulx  daeptx.nu4.velum.  2xon£ 
339.nu.3.vol.i.conr.  270.000  fine  grandi,  aomci^c 
vol.3.Barba.c6f.5  i.rcripfit  firirntirffint  “iilnmiisi 
col.2.vol.i.lmol.inc.qtiiniauallis.6.q.prin.  in  fixMt, 
56.Sociun.c6f.204.nu.4.vol  VquS  addueit  Metiae. 
dearbitt.iudic.centur.;xarti74idem  tenuit  ADMt 
9 dccir.40.nu1n.19.vbi  concludit genaaiitcTiquodtbl 
materia  fimulationiscouoafblMC  ciicamodicitfdl 
pre  ti  |,dc  circa  pafi.de  lettooedenM  A dtea  rcI  iqou, 
conicfiutpa  natur  arbitrio  indicis.  Idem  icnct  ipfe 
Afflifi.in  trafl.de  iur.proihomil.vcrlivrinr.jo.d^ 
in  2.nq.in  prin.vbi  adducit.l.finalcm,  in  A.  C.deiott 
domi.rtnpcnao.  ibi  iudicialAefic  volumusdilctpca- 
tionis,de  cG  rcftrt,ac  re<puiniif.eonl.’4.nu.6pivoL 
idd  vuItHicrony.Gabriet  conl.147.nu.  t.  vbi  addu- 
cit Bar.int.ii  fundus  b.fi.ffdc  pignonb  Bal.couf.il^ 
vol.y.ludcx  aurem  conlidcrataqoalicalc>&  citcnff- 
fUiiis  pcclonaium,tem  potum , dt  canens  huiulmedi 
aibi  trabitur , qu<^  niAfi  ptetiu  iniu  Aumvc  (k , prottt 
ci  magis xquitati  conuaiire  vidcbitur.Mi  ip  pappa- 
te parua  quantitas  dicit  niagna.l.ilUcius.Sxic  tenuit 
cum  gl.A.de  offic.ptf  lid.facit,quodao.gUn  auiheiri 
Ptttctci.C.vnde  vitidt  vxor,dc  7 oo.Bai.ia  i.iicon- 
nantc.in  prin.ff.rolut.mau.Bal.  m 1.  cum  antca.in  4. 

lofipbiMtfntdifitl.x.  Fff  eol.vo£ 


Ml.verfJtem  eftcon5der«nd4Cdc  atbitr.vbt  dicit» 

10  qu6dtpania,&  mai:na  quantitas  dicit  rcTpcdu  cau* 

pcilbnamm>a)lcg.inauth.quod  locu.CxIccot' 
lat.id  eti2  renet  Ang.dc  Arec.in  1. 1 . (i  quis  ante. 
iquibusappelKnon  iic.SaUn  l.fin.  Cdc  contrahen. 
cmptio.&ibi  Cyn.in  a.quxd-Bar.CepoI.qui  hos  ad- 
ducir»dc  Tequirurin  tra£l.denmulat.contra^.6.  caf. 
prine,  verf  vemmquid  inifto  ooflro  libello,  nu.  1 1 1, 
ti$  vbi dicit fccudum  hanc opinionS Cc vidiOl;  Icm* 
per  iudicari.  facit  ad  hoc  idem  gloT.  de  ibi  Ba l.  in  I . r . 

1 1 C.(i  aduetf.vcdir.p^nor.vbi  didt»9  an  tnagnu,tvd 
paruum  detrimenmin  Iit  in  minore  Jatlb»  Hatucarbi< 
Trioiudi€is,&  facitctia.quod  gcncralitcrvoluit  Bat. 
in  l.aedcra.  C locati,  vbi  dicit  Bari  femper  iudicis  ar- 

1 2 bimaqubd  dicaturtmodicu  >aut  mulium.Pluriina 
dmilia  congerit  Tiraq. in  KB  vnquam  in  verf  omnia 
na. ) i.C.  dercuocandisdonat.  Hanc  eadem  opinio> 
nem  tenuit  Collcdarius  in  c.ad  nolbS.in  H.dc empe. 
& vcnd.vbi  ex  fententia  Hollien.  cocludji.qubd  cit* 

ij  catprxfumptioncs  Hmulati  cocradus  plurimQ  exu* 
bcrarc  debet  iudicisotHcium » ^ etiam  tenuere  Dee. 
conr.39.inB  AIexand.in  I.n  quisarbittaru.in  B. fF.de 
ve1bor.oblig.IdcmHictonym.Gabr.coni.74.  nu.  8. 
14  vbi  dicitiquod  tament  iudicis  arbitriu  debet  Icmpec 
iuris difpoBriooii  Se  approbatis do^rinii  conucnrrc. 
c.hunc  aut?,vbiPf^poUiuS)diAm.22.Acgid.Bellam. 
dccir.748.751.de cdl.t47.nu.  5.&  Bibdit etiam  idem 
s 5 Gabr.quod  iudexf  luihim  praium  declarare  debet, 
non  inipcfla  oblatione  aliquorum,  icd  quanti  com- 
muniter valear,  vel  periti  vaictcsBtmanttquod  cti2 
traditur  i Carpol.loco  fupra  citato,5c  tradOt  Dodo- 
* res  omncs*poB  gl.niagnam  in  d.l.a.C.dc  rclciu.ved. 
j6  vbi  B.irt.col.vit.nu.  2 3.dicit,qiintliuiurmodircbus 
io  quibus  cB  potius  iudicium  , quam  tcBimonium 
iudicisarbkrio  liatur,  qui  peritos  mitrerc  debet , qui 
referre debcaniipfi  iudici  valotem,  de  pretium  rei.q» 
quomodo  Heri  debeat  didumeft  i nobis  in  verbo 
«Bimatio.  hoc  praercrci  tcnuit-ilol.  a Yal.  conf.  9'-. 
nu.5  .vol.2.  vbi  dicit , quod  licet  relinquatur  arbitrio 
iudiciSi  quod  pretium  luBuni  Iit , 5c  qpbd  imuBum : 
tamen  intclli^tur  ne  recedat  ^ iuns,  xquitaiisq, re- 
gulis , dcidarconon  poterit  non  arbirrariquartam 
panem  pretit,  quz  imnus  data  Iit  magnam  lenonem 
contincrc,quodcuam  compiobat  Parifeon  lis  x.nu. 
38.voI.  j. 

£odcmmctm^o  cum  pretium  n5  cB  cxprclTum 
icoottahcnribus  buc  id  tormicoiimcobliuionc  Bat» 
i7iudici$tatbttrio  remittit,  ve  tradidit  late  Menoeb. 
l8.de  arbitr.mdic.lib.2.caiu  143.  de  ratiocB,quiatin  in- 
cenis,Xaiurc  non  determinatis  iudicisarbitriotes 
oommittitur.c.dccauns.mB.dcotiic.deJcg.1.  i.Sf.t. 
lf.de uircddibcr  Ludou-Gozad.in  l.i.nu.  i5t.C.dc 
pad.iotcrcmpt.dc  vend.  cumlimilibus.  Reliqua  vi- 
deas io  d.  vert  rcBiintcio.  in  vcrl.contiadus  Bniula- 
nisdn  yerf.  p«dum  dcrcirouead. 

COV  e LVS  ! O ^CCXXXII. 

^ ARGVMENTVM. 

Pseuentio  ex  quibus  probari  poiGc. 

SVMMURIVM. 

1 JTrduentio  vndt  di  fla  J^, 

l *Prautntiopr^s$ur,Ji0jli4iturjliqn*madiB»iideffuo 
fufrittir,XHi  ad  tim  immediatam  caujam^ 

Mti  vtnijji^quam  ^utyaui  praoccupandi  tu$  bakekat, 
j 7rametrtu>exe^xMtiemid*hiti,HO»probatur,H^per fen- 
tentiam,iyHm.ip. 

4 ^pauemtio  afleomt  prohatmr  per  UhtOi  oblationem^ . 

5 Prxuintio  liurarumak  ordinario  babitartemf  probatur 

per^ooUationmt^ . < 
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d lurifdiflionit  pfontniio  probatur  pfrriiatumem  , 
Etiamji fit  eitatio  fimplex^  vt  tbidjem.‘i. 

8 Prauentio  iurifdtflionit  probatur  etitm  per  cetatioeum 

verbalem. 

9 lurifdiflionti prauentio  probatur  per  (onf^mm  deli- 
to Traueietio  iuriJdiflionisperiibeUi^Utionem  ,^5w  eits- 

tione  noH  probatur. 

1 1 Praumtionem  iurifdiiUonis  inducet  UtU  contefUth. 
tzPrafintatiorefcriptiiurtialieuttu  prauenUonenenon^ 

probat. 

1 3 PrauentioniiexeeptiOfVH  non  opponitur  ivaUtproeefiut 
^ coram  aUo  iudtce  faflue. 

1 4 Prauentio  voluntaria  iuri/diflionit  per  JbUm  interpel- 

lationem inducitur.! 

1 5 Procurator  non  prauenH  alium  per  JoLon  citationem, 

fid  requiritur  htii  conteJUtio. 

1 6 Prauentio  non  inducitur  per  aflum  nullum. 

1 7 ^Prauentio  non  induci  turper  ertationem  nullam. 

1 8 Prauentio  adho€,vtmdueaturj  aflue  debens  illam  mttfi 

fano  mtludert^. 

20  Praeuntiones  fraudulenta  nonvalent, 

I p-~,|  fexeodiOaell , qubdqnif 

X I cCU^lJtlVJ  venit  ad  aliquid  , &i4 
prxoccupauitiquam  alius, qui  eandem  rem,ridiligC« 
tior  fuilTct  occupare  potuifiet»qucmadinodG  feribit 
Rebuf.in  rtac.de  paciBcispolTnii^o^ex  quolacUb 
colligi  pojcB»  quonam  pa^oipfapr^ida  Bt.Ham 
^ lioBcndeturt  aliquem  adipfum  iilud,de  quo  queri- 
cur,vel  adipBuscaulam  prqximam,dc  immediatam 
ante  vcniBcrquam  alius,qui  prxoccupandi  iush^ic- 
batiprxucntio  probata  remanebit,  qubd  tradidit  op- 
time BarJn  l.fiplucibustvcrf.duo  ergo  Ifxlelcg.i. cu- 
ius fententiam  circa  hanc  materiam  omnes  fab  Do- 
^oresfcquunturadciusdida  fc  remittendo  • proiit 
ibi  teBanmr  Alex,  de  lal.  quod  fa^m  fuit  prxrcr  il- 
Ids.quos  ibi  adducunt  a Rimin.  c6f  quoad  primi 
diBiculratcm.num.40.voi.i.vbi  per  hoc  dicit,  quod 
quandorr.a£larurdc  preuentione  rcfpe^  excqiiu- 
tionis,vcl  alterius  rcUsprfucnilfedicitur.q  pemenie 
prius  ad  a^umit(u,ex  quo  iusqa«ritut,inqu5fcu* 
temiam  adducit  Bal.inapaBiUnUiquisf  muiris.lf. 
ide  noxaltbusa^o  dc  huicTcnecmia;  videt  accedere 
And.Gail.pradiicarum  obferu.lib.i.obTcni.  29.  Ma- 
rian.Soqrnin  c.propofuiBi.ia4.princip.  articulo,de 
foro  compec.Atbi  Tai^  przuCtidDts materiam  exami- 
nat,Specui. in  tit.de  compct.iud.aditio.  $.  vir.  verf.  fi 
aurem  ludcxi  de  demum  etiam  Butr.  in  e.  capitulum  1 
SandxCrucis.on.26.dc1efcriptis.ia  Andr.iacap.(i  : 
duOfdcprocur.ind.  ^ : 

Ex  hac  lic  firmata  coclufionc  plura  ccMifcquunf. 
Primo, quod tiagarur de prantcnrionerefpcdu exe-  . 
i curionis  debiti, non  probarort  prxuAio.niB  per fen- 
tduiam,qui.a  hic  cB  adusxx  quo  necetrarioinfertur 
cxequutio,quxnon  nifi  poB  fententiam  Beti  potcB» 
ica  determinat  Bucr.  tn  d.c.  capitulum  Sidx  CmciSt «' 
coi.  pcn.  verf.  quandoqi  agitur  de  pneoccuparione 
cxcquucionis:cuiusrcnremiamvid(turconfprobare 
ca,qua;cx  mente  Bal. tradit Riinui4ud.conf.9f. vbi  ’ 
dicit>qubd  adusdcbctcflctalis»cxquo ncccffario 
nonprobabiliierinfcraruradusipfc»cxqooprxuen-  • 
tloncm  probarcvolumus.  Secundo  Ii  agatur  de  prx- 
4 uen[ioncadionis4sprxucnilTc,t  probabitur, q prius 
libellum  obruliBeoBcndemr.iea  diar  Butr.in  d.cip;  i 
capitulum  Saodx  Crucis,  nu.29. 

Qua  de  re  umen  confulas  vclim^ar.  in  d.Ui  plo«  1 
ribus,6c  ibi  laf.de  in  l.pluribus,dcibi  Ang.BUIcpro- 
cura.Butr.in  d.c.capitulum»qai  phires  cafus  pbrtaor»  1 
'orcaiiaRc  materiam  » qui  tanquam  illationes  hoc 
loco  2 nnedi  polTcnt:led  cum  k materia  noBra  dKla- 
tcvideawr,lausriaboi » Blocum>vbiiiU  reperin 
polEsjtibi  comuionBsauii 

Ttnl6, 
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proppfiufti.col.8.  vcrf.odauo  quxro.Marf.i  n d,I  .fi  n.' 
nUn1.i03.laV.inl.fi  domus.§.inpecunia.num.6.ff.dc 


Tcrtlb)fi  agatur  dc  przucotione,  quando  duo  ob> 

5 tinucrunt  (iteras  ab  ordinario  «probatur  tper  colla- 
tione,qma  antccamnullu  iusquarfitum  cfi,  & idcir- 
co per  alium  adilum  non  probaretur  nccclTariopucn 
tio.vr  dicit  idem  Butrig.vbifup.Sc  dc  litctisimpctra- 
tisa  Sede  Apofiolica.traditibi  latifsimc  Fct. 

QuartOifi  duo  iudices  habeant  iurirdidionemi  ita 
ve  inter cOs  detur  przucn(io,fi  dubium  fit, quis  preuc 

6 nctit  alterius  iurifiUtiione « id  comode  f probari  po- 
terit,fi  ofiendetur  i quo  eorum  prius  fit  iadla  citatio. 
14amqui  prius citauitiis  prarucnillc dicetur , ita  con- 
cludit Bart.in  d.l.plurib.vaf.  quandoq;  tradatur . ff. 
dc  leg.  t & rationetn  reddit)quia  citatio , cfi  dc  exer- 
citio iutifdi Aionis.  Aelus  ergo  fit , ger  qu5  probatur 
prius  peruentum  fuifie  adipfam  rem,dc  qua  agitur, 
vtfiiperiusdiccbamusridautprobaturctia  per  texr. 
in  l.li  quis  pofiea.ft.de  iudic.Sc  in  1. vbi  acceptum,  ff. 
co.tit.c.proporuifii.dcfbr.comp.gl.inclcm.i.dciud. 
c.vt dcbitus.de  appcl.  Imol.  in  e.  pafi0ralis.nu.20.de 
teferip.  Anr.  Butr.  in  c.capitulum  Sandz  Crucis . nu. 

16. de  referi p.Marant.in  fua  difpuratio.6.n.20.  Abb.' 
in  d.c.  propofuifii.de  forocopipct.  Andr.  Gail.praA.' 
obrcruat.lib.i.obfcr.29.nu.4.Spcc.  in  rit.  dccompct. 
^ud.aditio.il.vlt.vcrr.  fi  autem  iudex  fit  delegatus . & 
ibi  lo.  Andr.in  addit.Sc  in  tit.  dc  referip.  prxfcntat.  §. 
vlt Jtem  quod  rublatiim  cfi  . ide  videtur  tenuiflclii- 
min.conr95.quoad  primam  dubitationcm.num.40. 
comprobadoca,qux  habentur  per  Bart.in  d.l.fi  plu- 

*.  xibus.quz  etiam  dicit*communitcr  teneri.  Hippoly.'"' 
deMarf.inl.fi.nu.20i.fF.dciurifd.omn.iud.cuifcntc 
tiz  adhxrct  etiam  Scb.Sap.in  l.cum  quadam  puella. 

* nu.jj.ff.cod.rlt.vbi dicit haocefle  vera m,&* cornu* 
nem  opinionem, ante  cum  ibide  hoc  tenuere  Bar. 
Ang.Caftr.Alcx.Curt.6c  reliqui  faibentes , lafontj; 
praccipue.n.6.inead.opiniuit  Ilom.inconf.412.pro 
•habenda  fubfiantia  veritatis.nuin.4.6c  y.vbi  tcftarur 

• hanc  cfle*communcm opinionem.  Rcbuff.inttad. 

~ dcpacifi.  poff.  nu.406.6c1n  tra<a..nominationum.q. 

17. nu.46.1ul.Clat.lib.i.fcntcn./ifi.q.;8.  infi.Acgid. 
BofT.m  pra^.crim. tic.de  foro  compet. tradit  late  Bur. 
in  d.c.capitulum  Sandla:  Cruci$.col.antcp.Iaf  Alex. 
fii  exteri  feribentes  pofi  Batt.in  d.l.fi  plunb.  fF.de  leg. 

i. ldcm  tenet  loa.  And.  in  e.  fiduode  procurartn  6. 
Marian.Spc.Ind.c.propofuifti.col.6.in  4.art.  pnn.  z. 
c]uxfi.6c  in  l.libcrtus.in  z.notab. ff.de  in  ius  voc.Batr. 
in  l.li  maritus.fl^.  t.ff.ad  lcg.Iul.de  adulc.Rimin.conn 
3 ; a.quia  non  porefi  dubitari.nu.p.vol.  2.  vbi  add.  gl. 
in  c.vt  debitus  de  appcl.  Andr.Gail.ptad.obfcm.  lib. 

j. obfcr.29.nu.3.&  obfcr.70.  nu.  1 8. 

Ampliatur  primo  id,  quod  dicimus  de  citatione, 
7 vtproccdat,etiamindrationctfimplici:  non  enim 
requiritur  citatio  pertrinam  monitionem, vel  vnicu 
editum  j)crcmptoriuni,fcdluffieitfimpliciter,qu6 
citatum  mi(re,ita  ex  menrc.Io.And.6c  Gulicl.coclu- 
dit  Ant.But.in  d.c.propofuifti.col.z.verf.qu^ro  qua- 
lis cxigatutcitatio.dcforo  compct.&in  d.  e.  capitu- 
lum SanAxCruci$.col.antcp.dc  rcfcrip.iViaria.  Soc. 
in  d.c.propofuifti.  col.d.vctf.3.quxro,  vbi  dicit  hanc 
“ zQe*communcm  opinioncmtfijfficcrct  ergo  probare 
Cmpliccm citationem  interuemfle. ' 

S ' Ampliatur  fccund6,vtproccdat,fiuctvcrbaIis ci- 
tatio fit,  fiuc  realis  . Nam  6cpctrcalan  citationem, 
hoccfipcrcaptur<im  perfOnx  prxucntio  probari  po* 
tcrii.Hoc  tenet  lo.  A nd.in  e.  i .de  obli.ad  ratioci.Bal. 
in  l.fi  quispofiea.tV.deiudic.6c  in  hScnatus.in  fin.C. 
qui  accuf  nr>n  poff.  Ahg.in  §.fci£tcs.in  Auth.  vtiud. 
JincquoquofutFrag.Ia(.ind.l.cum‘qqxdam  puei  a. 
nu.d.adducit  Bal.in  1 officia  lcs.Cdecpifcqp.6c  der. 
6c  Spcc.in  tir.de  citat.  Hippoi.  Marfil.  in  l.fi.nu.zoi. 
Ff.de  iurild.opm.iud.Bald.  in  authent.fcdnouoiutc. 
col.i.verf.fcdponcin  Ciuitare.  C.  dc  Icruis  fiigit.  6c 
hxc  citatio  realis  pfmur  verbali, 6c  fimplici  citatio- 
ni,quemadmodumlatctradicMaria.Soc.ind.  cap. 


Icg.i. 

AmpliaturrcrtiOjVtnofolum  pcrcitationcm  di- 
9 caturprxucnraiurifdidiojfcdfetiam per confeffio-  . 
nem  delicti . Nam  fi  dclinquciff  coram  vno  iudicc 
confeflus  fuerit  dclidum,inducctur  prxucntio  illius 
iudicis,id  mcmorixprodidit.B.)ld.inl.  lidomu^S.in 
pccunia.tF.de  leg.  i.quod  ibifequuntur  Caftr.  Alcx.5c 
laf.ibid.  num.6. 

Ampliatur  etiam  quarto  loco, quod  flipradiximas, 
lovromninocitatiorcquiratur,  8c  ideottiampertU-’^ 
belli  oblationem  abfquc  partis  citatione,  non  proba 
ri  prxuentioncm.vt  tradidit  Bal. in  l.fi  quis  poflca.tF. 
dciudic.pcrgIo.in  I.i . ff  de  in  ius  vocan.  quod  corn- 
probatSoc.in  d.c.propofuifti.  coi.  6.  verf  primo  igi- 
tur quxro.Quod  verum  cft , nifi  ex  fiatuti  difpofitio- 
nclibcllus  habeat  vini  liriscontcftarionis,vtibiSoc. 

1 1 tradidit.Namtlitisconreftario  wxucnrioncm  indu- 
cit,vtvoluit  Alcx.in  l.fi  Titius.ff  dc  verb.oblig.fiini- 
litct  folarcfbripti  prxfcnrafioinon  probat  preuentio* 
ncm,vt  ttadidit Spcc.in  tit.de compct.iudaidir.S. vir. 
verf.itcm  quod  impetrans.  Quod  adcbproecdit  ,vc 

1 2 nec  per  rclcripti  prxfcntarioncm  t probcturprxncn- 
tio  iutisalicuius,fiue  iurifdidionis , fiuc  alterius  rei , 
glo.in  cap.vt  debitus  .dc  appellar,  quam  ad  id  addu- 

^cit  Rimin.conf.j  Siquianon  potcftdubitari.nul  ip. 
\0Ium.2. 

Limitatur  autem  fupradida,  vt  non  procedant., 

1 3 quando  non  apponitur  f cXccptio  prxucntionis.  N3 
tunc  procefTus etiam  coram  alio  iudicc,  quam  illo,q. 
prxucnit, valet, ita  dicit  Bal.inauthcn.fednouoiufc. 
col.i.vcr.fcd  pone, in  Ciuitarc  Pcrufij.C.  dcfctuisfli- 
git.vbi  dicit  hanc  exceptionem  opponi  debere  ante 
litis contcftationcm,  quia  eftdeclinaroria  fbr.ident 
fcntitMarian.Soc.indxap.propofuifti.qucm  refaC- 
do  (equitur  Andc.Gail.ptad.obfciuat.lib. i.obrciua. 
29,  infin. 

Limitamur  fecundb  fupradida,  vtprocedatin  iu- 
i4rifdi6iionccontcjiriofa,lccustin  voluniaria.m  qua 
inducitur  prxoccupatiopcr  folam  imerpellationcm 
iudids-l.  i-tf  dc  otfi.proconf.ita  iimitauit  laf.  in  d.l.fi 
pluribus.fF.de  icg.i.nu. 25. 

Limitatur  rertio , vt  non  procedant  fupraditla  ia 
prxoccupationcaltcriusiuris,qua  iurifilidiionismon 
enim  fufficitfola  citatio,  fcd  requirit  afftis  ralis,  qui 
inferae  ncccffarib  ius  i!lnd,dc  quo  prxoecupado  a^i- 

15  tur.  Verbi  gratia  f in  procuratore  hon  fiiffiqircit.irio, 
ad  prxoccupandum  alterum'  procuratoreni,  feci  om- 
nino requiritur  litiscontcfiario,  quiaantccain  pro- 
curator dominus  liti.s  non  efficitur.  Ita  Iimitauit  lafi 
ind.l.fi  plurib.nu.26.ffdc  leg.  I. 

Poftrcmo  circa  omnia  caiqucfiipra  dixirhusgene 
raiitcranimaducricdum  cft , <ju6d  fi  aflusperqnem 

1 6 inducitur  prxucntio  t nui  Ius  fit , iiullum  quoque  Uis 

17  tribuii.Qiia  propter  per  citationem  t nullam , no  in- 
ducitur prxucntio, vt  n.idiiM.aria'.Soc.po(l  fo.And. 
Buir.&  rcliquos.ind.c.  propbluifti-col.7.vcrl.‘quiiifo 
quxro.Bal.in  l.fi  quis  ppftca.fF.de  iudi.in  j. edita,  coi. 
1 7.Cdc  eden.  Aicx'.6c  laf ‘.in  rub.dcius  v6can.Bal.ia 
c.conliiiuit.de  offi.ddcg.Fcl.in  e.  1 .col.fi.de  itidic.  la 
te, Si.  pulchre. Rom.in  conf  41 2..pro  habenda  fubttS- 
tia  vcritari$.nu.5.cum  fcq.Faciunt  ea  ,quxdicit  Hip- 
poi .Marf  conf.  120.  fplctidoregratix  lux.  in  prin.  vbi 
late  probae, quod  ea,qux  nulla, 6r  inuaiida  funt , nul- 
lum cfteiftum  opcrantur.idcm  Marfil.conf.  1 ^ i . illu- 
1nina.num.33.late  CafFan.confil.i. in  quarto  prsrfup 
pofito.num.i. latius  Fclyn.incap.illudnum.s.dcpr^ 
icrip.quos  adducit  Mandof-ad  Roman.in  didocon' 
filio  41  i-  in  qua  opinione  fuit  aiam  AcnningusGc- 
dcn.in  procefTu  iudiciario.  parte  fecunda, tub.28.nu- 
tnc.  12. 

Nec  illud  etiam  prxtctcundu  cft,  quod  pluries  ad 
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monoi mus , nimirum  adum  per <}uS  inducitur  prz> 
18  uentio  rali  dlcdcbcrcit  qui  neccOariointcr.u  ius  Jl- 
Jiididecuius  prxucorioiKquxrimr.prour  admonuit 
Rim.conr  9T  . quoad  pnmam  diiHculcatCm.  nti.  40. 
jp  voi.  i.diccn$»quod  (i  dccjccquutionis  t pranicnrionc 
qu.-critUr,  non  fidTicit  lirisconrcftario » Icd  requiritur 
fcntenria  • cx  qua  cxcquutio  nafeitur , addi  cit  fiaid. 
afonfil  ini.nquisi  mulri&lf.  dc  noxalibus  adionib. 
Vliiii\6ammaducncDdumeO»quodprxu<tionc5 
aot  ^^Udulentar  I non  valent  > quia  dolus  fuus  nemini 
^ber  patrocinari  f deideofi citatio  «aut  alius a^us 
dolo  fa^i  probamur>rubuertemrpr(ucntio*vc  tradit 
lat^  Rebufdn  tra^.vtbcucf.  eadcmgl.4.amc.vnico. 
mim.  II. 

C 0 V C LV S t O ,MCCXXXin. 
ARGVMENTVM. 

An  j 8c  quibus  caPibus  Principis  alTertioni 
fides  adhibenda  fic. 

SVMMARIVM. 

I Principis  sjjirtioni Jtandufntfi . 

a Liter^inqaibsif  PapA  eomtntndM  atiqutm  iudieijec»- 
lari , tAnjyam  'pttbanutn  tahfpUbu, probant  tOiui  pU- 
barsUm^ . 

J CUricut  quis probstur  tx  Uterisd^  quibus  iUl  tAnquum—» 
cUrsct»  confert  hnefeiuisL^ . 

4 prAfthti*  probatur  tx  litent  PontiJUst  1 m__/ 

quibus  turres,  ruar  prffnttm  futft^  • 
y pMpx aferisoni adeo  fatMT,vtnon pojjitproharicontrth 
rtnm^ . 

6 Fundus probaturbb*r,x>et een/ualit^exliferis Siimi PoH' 
tifeis , in  quibus  eam  eunt  altqua  ifarunt  qseaUtatutn 
nominet, 

-7  Gefas aSumtao  PQntifa,nonpofurtttJfi  , rsifcirceL^ 
xftrisastm^ . 

% Veritas  tp/a  Deastf. 

p 'Des  vicens  in  terris  Summus  Pdntifix^erH.  iynum.  ay. 
ibidenL-* . 

10  Prineipum  exterorum prxter  Sum. Pontif.dUUsqunque 

fiandunsef. 

I I T^tqtbu Kpropifb torum exceBeutians,  credendum efi. 

11  Jud  cis  Uterts aliquid ajitrenus^uod ad oficsumjuum—, 

pertineat  fatur. 

iqfPrsndpidietnts Je  imponere colUdiam  propter  publicam  ^ 
vtfUtJtem , ertdt  dcbtt. 

'l^Sententsa  Rt^h pouf  probari  per  fcripturam\figiBe>eiett 
toboratten^ . • 

I y Prinrrps,qnod  credit,  (p  nos  credere  debemus. 

1 6 Prsnapt  > verhsm pro  lege  habendum^ . 

17  Prinespi!  bcnepUeitu  ad  hoc, vt  sujiifcttur , qualibet  eius 

ajltrih  fupett. 

1 8 Dicurionsbus  attt flantibus  de  betumeritis  alicuius  credi- 

tur . 

\p  Prinespi aferenti  , Jeobmtrsta  aliquid cottcedere  flate- 
dum  e ii . 

xo  Prinespi  djfrenti  dt  timore  feandalt  creditur. 
ar  Pritstfpi prafnmituriujiitiapUneii,iynon prxfumitur 
falfum  decere.  vtsbsJ.nu.ix. 

2f  Prineipum,  etism  a Summo  PoeUifte  inferiorum , afir- 
Ucmtbut  fdes  adbibetur. 

Contr.nu.  24-  dr  quid  inpTincspib.non  reeognofeenubtu 
Juprriortm.nu.U>.Conetl  nu.  »7.. 
^iPrwespumtnfirior&aprtionesJhUimprafumptioniin- 
ducunt,  qua  onusprtAandt  tranifert maduerfertupe. 
Zp-Pnnctptt  afirtsoni  adeo  creditur,  vt  tse  contr artum  noes 
admittatur  probatio.. 

IO  Prajumpteo  violenta  tfpro  difh  *Principis , quancai^ 
admusiteontrariamprobattonem^ . 

I I Principi  alsqusd  de  inrt  q^tntipUni^me  creditur  ^ njfi 


maesijeflam  fali‘kattmafmret.vt^idjia.\%\ 
j 2 Princeps prafumttur  baben  oenitiatura  in /crmeo pifhb  * 
ris  Jus . 

q^Prmciptsafferuoy  tunc  dentum  nb  admittit probatioemu 
tn  conte  anum,  quando  is  fuprriortm  mon  recognqfcit^ 

S $ Ptinapiereditur  ,nonadmtfatn  contrarium  probamu 
eu,quando  attejlatur  de  faflo  propreo,mm  de  abeno. 

3 6 Uterp  Summ.  Poetuf.narrantit  eorameo  fa&am  renuet- 
cia:ioneM,adeo/nbant  fVtssonadmsttatursncotttm- 
rium  probatio. 

py  latera  Summ.  Pont,  narrantes  talem  ob^  in  Cetrea.^^ 
foUimprpfumpttue  probant, 

3 8 latera  Summ.  7ont.  narrantes, renunciatioetem  foRam 
perprocuratoqfm,noaprobantillmtnproeuratoreuL^p 
nsjt prafemptiue. 

SpldteraSum.PontJidrrantes  Titium fbi aliquid ^nif- 
cajft,  ptentjjlme  probant. 

40  7rmctpii  dsflum  de  faflo  alunodndsuitprffitmptiouqm 

surit  tantum,de fafhprofrio  autem prfjumptsonem^ 
iurit,*y  de  sterte . 

4 1 Princspisajfrtioyptr  indite flum  dT  arguedo  Prist* 

trpemde  mendacio  1 admittst probationemsncQsatm^ 
rtunuA. 

epi  Prhecspts  affertio  admittit  probationem  in  eoestrariene^ 
tn  bsscifbut,inqttsbus  contra  prpfumptsonem  turis  flT 
de  ture  probari potefl. 

43  Prafumptso  iuris,^dtiure,admittk  contrariam  proba* 
tionem  per  eonfjjionrm  partis. 

44*I^torium  vbi  eji contra  prafumptionemiuris  f 
surCiContra  eam pnbart  potefl . 

4y  Pfincipit  ajjiruom  'cuditur ^tiamfattefiatnr  de  bis^qua 
' vtdet  anuprincipa$emu,t. 

46  Papa  sudkartpot^l  fecundum  confeientiam  , 

mari  ex  bis,  qua  OiJst  ante  Pontsflcaium^ , 

47  Prinespi  magts  crtdstur,quam  Notario. 

4^  Prmctpiertdtiur,  etiamjsnarut  fsflu  fuipradtetfbrh» 

49  Princeps  prajumslinformatus  defaSo fu»  prfdneforie,  * 

50  Prtesctpti  Turboitun^maxime  probant  t qmandofuntdi- 

jpofuufL.^ . 

yi  V crbadtfpqftiuaSum.  *Pont.pkn'eprobant. 
ya  Psmeips  ajftrentt,aUquidde  fafloaiieno,  noncuditur, 

5 f Verba  ajfe/uua  Papa  ad  hoe,vt probent/Ubent  e^t 
Jhfio proprio  t 6"  Juper  eis  SHtentio  esus  debete^  fuse» 

das.t-A, 

5 4 Papa  conferens prabendam,  tanqud rrferuatam per  mor» 
tem  Capellam bonorss , non probafeum  CapeBanum^ 
fttsfe,  tfquan.nu.s6. 

5 $ lmp*r.itorsuoHcredituriinbis,‘quadicittxrtlatioot„a 

^tenui. 

qr  ProbaSiopraiudicialsj  non  admittitur  parte  non  eitatd, 
y8  Princeps  citatiomm  toUerenanpetef.^cur,  ibid,  • 

59  Prineept  nen  prafimitur  fsrt  fafium  aiitteuiec^- 

60  PtincepiafireniifaSiwnAktnumxttamffuperto  inUst- 

tionem  fsam^ndaret  non  creditur, Contr. nu.6l, 

62  Princifi  concedenti  aliquid  motu  proprio , ^ ex  certeua 
fiiittia,  etiam  de  faflo  alieno  creditur. 

6 3 %^fotu  t proprius  non  prajumsturenifi ft  liuris  infrtut. 

65  Principi  motu proprto  concedenti,  sta  drmum  creJuur  de 

faflo  alieno, f id  cora  eogejUimfutrit, alus  mbprobaf^  * 
fd tantum prafimptiomem inducit , rf  ibid.  nu  6S- 

66  Principi  in  mo4u  proprto  dicenti  ,fbs  /w  a parte  narra*  » 

tum  fuijft , nonertdtlur. 

61  Prineiphajertio  de  fa^o  alieno  in  motu proprio  ,Joliim 

prajumfuuam probationem  inducit. 

6Z  Principi  ajferenttfaflum  alienum  ,fdteatfede  to in- 
formatum fuipe  creditur . 
Contr.vtnu.(^9.(PTO.Con<iLnu.7l. 

72  Prinapi  ajjtsrentj faflum fus  pemtortferedendum  r/7,, 

7 3 Ajftruo  Principu  de  faflo,  in  Lis , qemfunt  enodtctpri^ 

iudieqprobat. 

74  *Afertio  Principis  de  faflo  alicM , inducit  prefumpti^ 
nfm,quatieadtttrfiruunonusprobaadstrai:ifert, 

Ctmtrar,nu.r)*  ^ ^ - 
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tonum , plffft  prohjt. 

jy  Principi  furranti  f^iimn^jtrtim proprium,partimaiii 
nnm^Jidti  Mibilmds  eft. 

78  7tSHttpi  narrsnti alternum  fffium  coram  Ji  crt» 
ditur.Contra.nM.y^.Concilnu.to. 

1 1 AJfertio  principii  contra  non  fubdttum , non  prohat,  iy 
cur.nu.ty. 

Sl  Cnmfa  it/ fis  in  Principt^^uoad fubdHoitanturn  prafu» 
mttur. 

B^Prtneipisaferiionon  probat  eontrs  naturaUter  nb  fnb- 
dhum.Bt  quart.nu.Z^.^  S6. 

87  AJfer  io  Summi  Ponti jMs  contra  laiemAf  non  /ubditum 
' imeauJUad  tecle^am  pcrtimntihut  probat. 

88  AJertiomt  7rineipii  crcdih/rf^moadexprcJpttantumyHS 

autemjuoad  taetta . 

89  Papa  ajirtnt  coram  ft^aHam  rtnnmiatiomm  per  pro- 
■ curatoremprobatquidcmrtnanciaiioHtmJidnoniiUi 

■ vere  procuratorttn  fui^. 

^AJfirtioni  Primipisyita  demum  crediturJifMper  ea  Prin 

■ cepi  fundat  intentionem  fnam. 
'9\^rineipiiintenti0y^mando jupernarratu  fundari  dica^ 

>'V»r.(ir  HM.9S. 

^tPreue^itturbadunc  fidem faciunt-,quando  femtmcejla 
ria  tx  confhunt  ad  idtde  qteo  agitur . 

^^Verba  ^rincipit  ad  boc,vt  probentxutupnodt  effe  ddteA. 
95  Teflet  de  commifjume  Papa  examinati  fuper  tnfbrmatiO’ 

* ne  narratofMUhnoHprobdt , mfi ad ejftBum  Uterarum 
• eonf/ifuendarum. 

f6Buuna.iUut  verba  yfufur^hui  Princept  non  fundat  in' 

« * tentionem  fuam,  nec  ettam  prpfumptiontm  inducunt , 

Contra.Hu.p'f.9B.Coucii.nu>  9.  , 

tOO  P^f^pt*^^^ba,fUJndo  funt  fupcrtO,fnod  verifueetU' 
'ter  ignorat, non  probant. 

IO  I Prtncipi  jfircnti  aliquid, fuper  quo  liberi  dij^onere  non% 
' poufi,monereJitMr.Coutra.nu.io7d!T  toB.ConciLnu. 

* top.&no. 

Joi  *Prinapi  narranti  eaujam,  propUrquam  aliquem  pri- 
met  feudOy  c fidendum  non  tf . 

JO^  Princepueneturobferuare  fimmeontra£\fim,niJiiufiS 
caufam  ofiendat  Mto  recedtndi. 

ZO^CauJaiuflain  Prinei^  non  prafumitur , vbi  facit ah^ 
quid  fuper  quo  libere  diJponere  non  poief, 

40J  Papaptrvtrbanarratiua  non  poteit aliqutm  priuare 
ture  proprto.ntfieulpa  probetur, 

J 06  Prinequf  apritoni  non  flatur  • quod  quii  contra  ttttn 
crimtn  lafa  mate  flatu  commtferii . 

411  i^ofuipropnuj  Principi prpfumiturinjeiufameam 

Jam  couUneredkit  non  exprimatur, 
f^od  tamen  dtehbtd.nu.  1 1 1.  (*r  1 1 ^ 

C 14  Pnnupt  no»  credetur, vb/  ex  eiue  ajftrthne  ipfe  commo- 
dttm.iy  fiibditnncommodumjintiunt. 

Quod  d<ilfemijfiuc.ibid.nu.  115. 
aib''Principinoncrtditur,quaHdota,qua  dicit  ytterijemili- 
ter  habuit  e^juformjtione  partit . 
i tqPrincwee  agnini , quoad bentmerita  aJicuiut  flatur 
etiaWin  praiudieium  tertq , 

• I S Prtncipii  terba  en  antiquet  femperprobaut. 

9 ip  Vrincipum  ajcrteombus , de  cifeutudtm plene  creditur. 


i.Lapns.allc?.7.Dirccpt4r.an  litcrx,wbidicir<p  lite» 
X rxin  qoibiistPapa  commeditiudii.i(cciibrtaliipiS 
tanqunm  pIcbanOulis plebis iprobjnt illius  plcba» 
niam,&  alleg.  1 saxIe-H (umus  aliis 67. St  aSK e.  1 u. 
Qjiamumad nanciarionem  Milisinrcpcr  in  V.vcr» 
bananatiua.vbifc  rcmmitadalic;^.  Lapiftio  citas. 
Cald,conf.7-tJt.dcrcfcr.Io.And.inc.  ndliccfderc». 

3 iur.md.vbidicit.^accnratuvtcoratmudicefcHilari 
prodaccndolucrastin  quibus  Pontifex  illi  rnnquam 
clcricoconfcnbcndicia, probat  recicncu.Fcdcne. 

4 dcSen.cdf.i  i7.Ca(usulisen  ioanncs  vbidictrq*tii 
Pontifsxdicat  fcadpnitionc  Tiri) pnd'cntisuidic8 
dare  • adeo  probat  TitiQ  pixfontcm  ^iile . \ tin  con* 
(rariu  non  admittatur pi^atio,qucm  licer  corrupti 
adducit  Lap.in  d.alleg.7.  vbi  Mandofin  addir.OId. 
conf.asS.InnocEpifc-FcI.tn  cndnalh.S  /Imt,  3(  ald 
vcrr.Ampliatur  quano»cci3  H in  relcripto.dc  rcfaip. 
Gcm.conf.s  rproexaminationcdi^orC  dubiorum» 

5 coi.;.vcrf.nccobnat,ndicaturdiceDSt<rrcgulariter 
Qandumcll  adertiocii  Papx>adcoqu6d  non  pof^ 
contianO  probari»5oc.conf.266  incaufaiquarvcm» 
[ur.coi.f.nu.3a.vcff.rcd  tn  nonobllantcabidicir.^ 

6 t fundus  pctcft  probari  hbcri vcl  ccnfualis  per lircras 
. &>man  Vomificis,  tn  quibus  cumaliqua  iiUrii  qua» 

|jtatcnominct,Ruyn.cdCaz7nu.6.vol.f.&iQ  coof 
i4S.nu.S.voi  4.Tiraq  dcvtroq;retn^.par.i.mi-49. 
gl.i4.^.i.AntGabr.r>t.depob.concl.2. 5c  poft  cum 
ioicph.Ludo.cond.  14. verfinferfur 42  Ncchocitp 

7 didiiius  miru  videri  det  cu  aftustSum.Ponr.r.6  pof- 
$ fiteUe:  niii  circa  vcrirate.cum  vcnrast  ipfa  Deus  iit» 

9 cuius  in  temsfvicem  Pomifex  gerit  1 & idcolandus, 
& beatuf,ac  merito  d verax  cxinim.irur.vt  dicit  id£ 

10  lofeph.Ludou.Scti  Ac  id  | qiu.q  in  exuns  Piincipi- 
bus locum  h6c  corO  cnimafTcrtioni  llanducfl.  Hoc 
tepuit  Oar.ind.lambitiora.n.ag.fF.dc  deertrabord. 
faacnub)  dicifur  de  Summo  Pomi  bcc.  ad  alios 
pnncipcs  extendit  Calh.conf  300.pnulqu.1m  tum 
hcrcm.col.a.veri.  dicet  attquis  vbi  extendendo  luraf 
qux  loquuntur  dc  Papatdjcii  Regibus  ppeorft  ma» 

iiximaiii  cxccilciuiam  dlolo  verbo  credeoum  cilc. 
IX  Namtli  Ibiur  litens  ludicis  arrcA.ltis  abquid  de  his> 
qux  pertinent  ad  othciuin  fuum.lii  pub)icanus.b  de 
icbiis.ft4ic publ.Bald-in  rub. C. de  nd  inAr.c  l.pcn. 
Abb.  inc.  cclfiun^de  prob.  quanto  magis  Aan- 
du  ctitdidu  Principis,  cuntsaudomaslupcrcminee 
ocsrQ^iod  Call.didii  in  cod(  propolitorciulir.  Nat. 
conl4;8.nu.59-  vol.  3.  dicens  p hanc  conduiionem 
I i cicdidumf  dic  Principi  ouidicat  fc  imponere  coi» 
letta  pppublicavnlirar^  Quodaniceu  tenuit  B-irb. 
in coi.i.Magnusfcripnr  Pi^rniAa.coi.t.voL  t.  Arin 
hanc  inlain  concurrit  eriam  Bald.in  l.cxCplo.pcn.q. 
14  C.dc  pcobat.tenCs . <pf  li  Ta  Regis  pofllr  piobari  per 
Icnpturari)  cais  iidllo  n.boratan} . quod  etii  voltiie 
Fcl.ind.c.poAi.drioncm.dc  proba,  idem  Bal.criJiri 
I.  t.pcr  ilium  icxt.tF.de  olRcf^fpiit.  & jn  c.cxrcru. 
1 $ col.;.dciudic.dicit,<pfcredit  Princeps,  Ar  noscred^ 
16  rc  debere, & Principis  verbum  f pro  Ic^e  habendum. 
In  eadem  hila  fucrum  Grain.  conf.  ic^.  Redempto- 
ris gentium.nu.66  Brun.coof.  141U.  ^ 8.  Soc.fcn.  conC 


4.1upcf  q.n.ll.vol.3•dumd)CltinPrinclpeadiul)iti• 
T*  r'li‘^cjrn  m ^ nobis  in  librispr*cc-  i7«3dumbencpl4ciru  quamlibet  affertioocm  fultice* 
A 1 clL/ldLU  111  dCiibus,  vanis  m locis, qui*  rcuux.nupBal.inc.EcddiaSandxMarix.cxira  vt 

buscaHbus  Prmcipum  didis  fides  adhibenda  Ur,  in  lue  pendRuy.col.  175.110.1 5.  v<^.  i.  vbi  dicit, ^cre» 

couci.Afleitiodnconci.Enunciatiua  vetba,& alibi.  iSditlDckUt  oiiibus.attcAamibusdc^mcmcrmsali» 


' Qux  ola  aliquSto  fuhushoe  loco plcquicogaamus. 

illud  igiturpimcipiopro  regula conAaucndA eft 
t Principis{afleiiioni  regulariter  Aandum  dfc . Acq<t 
ad  Summum  quidem  Pontificem  attinet,  id  nobis 
oAcndu  text.  in  dc.i.  dc  prob.vbi  Pomitex  mandat 
fibi  aliquid  allcrcnii  plenaria  hdi  adhiberi . quod  St 
elicinircxcaiobiliirimu495.diA.A(  rradidu  Bart.ml. 
^ ambitiofa.nu  x».ff.dcdcer4ibord.fad.Acnof.pcrgl. 
w CaKUmo.Aculiquosicubcntcs^comunicamd.crc. 


cuius,iuxta  l lamBar.indJ  gmbmola, quam  probat 

dum  ilu.it  hanc  reculam  proccdctc  in  quovunqoe 
Pmicipc.idd  Ruy.confia27.ou.A.vol  co.  Goz.  conf^ 
8.11U.4 ;.Cur.iuii.c6f  1 5 7.n.  14.AC  1 i.propi  n A tfld, 
dccif  <05. nu.  I in  c.  i.n.27.qul  fucccficn.  n vab. 

Fcua.Burr.tnl.c6ffciuniur.€ol.i.veU.prxtCTci  ficata 
lEdcturccodicil.Cxph.c6f  i68.nu.  )2.Buo.c6fA$« 
nti.  6.  V ol.  I . vbi  dicit  Principi  allwnii  Ic  ob  nicnu 
ipfaliquid  alicui  coccdcrc  crcdcndii  cfTc,  ^ er  naaidir 
iof/pbiMqJiJrdeiVoi.i.  Ftf  | Natt* 
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Nitt^ontjo?.nu.s,fof.?  5ctoriC<Zl-iHl.3‘lite.vol^'' 
zo  Ia£ob^Mandcl.coon7<.num.<5,dicc^fiaDdam  elle 
Principi  a^ereotitlr  timore  ftandaii.  Ute  Aicxand. 
conCa  rd  nec  arguendi  rutmis-cdl.p.vol.^.  dC  pon^. 

3 ^contidcratis,in  prine. voi.z.&  in  l.t . coi.  i8.  vetC  • 
fed  iuxta  hoc  <]Uf  rittir.ff.de  offic.cius  & inJdciendu. 
ce!.d.vcti^itcm  failicd.reg.ff.de  verbor.  obliga.Dec 
conCizs-in  caufa  fpoliatiohis.nu.4.  R.ol.  d Val.  coH, 
J.^lU^^t.d8.vol.^.  Cur.fcn.conf.2*  nu.io.de  ti.C^ph. 
conf.if  );mi.rd.Iar.conC2.i7.  in  nono  fundanaddfdV 
voI.a»Tiraq.de  viroq.  fetra<^:par.prima«/.i.glof.t4. , 
iai  num.^hcc  id  caret  rat  ione  Narn  Princepstprxfii-» 
minuiuffitix  plenus»  dc  idcitcoomniadeliberate,dc 
az  pifoUt  conuenit,faccre,&  ideof  nOn  eft  credendum, 
^ fairurai  dicat.i.z.$.nicrito»dc  S.flquisa  ^incipe,  ff. 
ne  qdid  in  loCo  pubi.  I.  ex  fado,  in  pdn.ff.de  vulg.  dC 
pupi  l.Ca  I .conC } 9^>pro  Dooaino  Dina  Ido » coU  t . ad 
fi.voi.2.Caid.'€Onr.t(Col.  i. in tir.de tranflar.-prxiat. 
Idem  Bai.conf.  i 26.  Rex  Romanorum  »col<2.circa 
mcd.voi.i.  Aic.de  pra:(bmpt.reg.4.prxruiopt.^.Soc. 
ien.conCS7.  voi.  ^ tradunt iatcMenoch.conf.  100.' 
itti.idXIrau:dc-antiq.temp.pact.i.c2.inpria.  Bertaz. 
conrch1H.142.nu.tz.idem  Crau.conT.5.nnm.  z.cum 
pluribus  aliis  , qui  paffim  nullo  negotio coiiigi  poT* 
funt:ex  his  ergo  fatisapparct  hanc  regulam  % quam 
foperius  pofuiinus » non  Tolum  in  Ibmmo  Pontihee» 
fcdin  quocunque  Principe  locum  fibi  veodicarc. 

< Ampliandatcft  igiruf,ftiprapontac6ciuno » vt  no 
fblum  locum  habeat  in  fiimmo  P6tificc,rcd  in  quo* 
cunq:  alio  Principc.Hancopinion6prattcrillos.quos 
adduximus,  mi  hi  videmur  tcncrc  laf.  conf.  65.  Re- 
dcmptori.^Cruci  fixi, coi.  i.vcrf.2.  principaliter, vol.;. 
Iac.i  San^oGcorgioin  tra^.de  feud..^.fcdan  Prin- 
ceps obligctur,tni.9-Ripa  rcrponfbprimo , num.  zs. 
Ub.i.Alcxconf.id.vol.s.Menoch.conf.i.num.Sjdc 
conf.ioo.  proxime  allegar,  qui  omnes  loquuntur  in 
Principibus  inferioribus,  dtlccularjbus  , & in  hanc 
fententiam  citari  poffent  innumeri , qui  Kiquuntur 
oon  folum  in  Papa,fcd  dc  in  alijs , qui  patTim  cuicjuc 
oqcurtuor,  fed  & hocexprcfse  tenet Socy.  fcn.  conf. 
27.in  przfcnti  confultattone.nu.4.vol.  ?.vbi  idextd- 
ditad 'omnes  Principes , dc  habentes  iura  Principis. 
Nat.conf487.nu.j9.vbi.^fiaI.inc.cumanobIS.coL 
' 1 .dc  teftibus.Card.conf.  i z8-in  quxftionc.qux  verti- 

tur,coi.  i.Ruyn.coiif.zz7.nu.6.vol.!.Dcc.  conf.606. 
Sercniffimus.nu.  1 . Mandof.  ad  Lapum  d.allcgatio. 
7.vbi  dicir  hacopinionem  s'criorcmeffeiquamctiS 
tenuit  Ruyn.conl.41. num.  j.vol.t.Soc.iUn.conf.6s. 
nu.io.conf.66.nu.6.vol.  !.conf.92.num.  z.  volum.z. 
Alcx.conf.  1 1 -aliiis  conful  ui.hu.i  4.volum.;.  Signo. 
conf.iSi.inquxHionc vertente. nu.  8.  verf  fcdinli- 
* tcrisi&hancopinioncm prout* magis  communem 
vid^ur  a inplcdili  Ant.Gabticl.in  d.conciur.z.nu.  1 8. 
deprobar. 

24  ^Contrariam  autem  opinionem,!  quod  conciafio 
dif3fx  clcmcn.primx  , locum  habeat  untummodo 
in  Sum  ino  Porttificc  • videtur  tenere  Fcl.  in  c.  cura  k 
aobis.col.  ;.ddtcllibos.quam  refert,  dc  fcquitur  Dcc. 
CMf;4locol.z.in  fimvcrlicul  3.  principaliter.  Cute. 
iadle(^'.6iumra.  t ;.Gem.conf  96.  Pto  huius,  num. 
9.Crauct.conr.  i04.ndm.6.Iaf.conf.7z.in  caufa , qux 
^ vcrtitur.col,fi.nu.4.vol.i.  vbi.adducitLap.de  Card. 
qui  idem  tenent  in  d.clem.  i .quxth  1 .dc  cetti  magna 
videtur  differentix  ratio  inter  Summum  Pdtiftcem, ' 
1$  dc  c^ros  Principes  Icculares ; is  enim  fcum  vicc 
eius  legatione  fungatur  in  tcrcis.c.quanto.de 
tr4bilu.prxlato.c.homiius.7.q.  t.  non  videtur  , ai(i, 

. quod  verum  fit  profene  poffe.Quf  ratio  non  militat 
iaexteris  Pcincipibusfxculatibus,  prout  dicit  laf  ia 

lpdi,dc  t^a  f quxdam  opinio  condofioiio: 

'ffta  ioirom  habeat  luluin  Principibus  non  tecogno* 
lecus  autcfo  iaalij^iiiUb^o*  - 


StatOf 
i^fcnditi 
lA;kU.idbl- 

lote,  id 


: ,Soc.cdflu|:col-2.iYrfi.cdnf.27.col.»iQkf;3oe^ 
col.i-t.ih fi.Veif.confirmantur 3^  uii^ » 
volhir  Alex.cohC  1 1 z.vol.7.SocJitdJtoii£9iUiin^  ^ 
vol.aRuio.coof3t.nu.ro.  vofc  I.  . ^ ^ . ' 

27  . Conciliari  autem  poffuotf 
niboesivt  di^V  &irnmi  Pentiiicis . 
cip.utn  liiperibrem-non  rcdognofcctilR^^^li^^lliui 
dum  fit  .yt  ptobario  in  conn^om  i)t 

fecus  aur  in  infimoribqs  Prio^ibus^jupf^o^^ 
ig  tecognbfcuntJ.folhm  enirony^  ' 

adeo,  t^obahdi  onus  in  a«|i!rfiuiu^  > 

tradidit  Barr.in  L.arobitio(a.^zg.f|lft^^  ^ 

facien.Rui.coof.i7^nu.t5  voI.i.coU|Ai^#li^it».  r 

vol.Ccph.coqf.t  ?o.au.49*&  conf 
29  Amptiatuftitaq;fccund6fupndiJ|ll<^hi^ 
adeo  procedat,  vtcohtra  Ptincipisaff’ 
nariuth  06  admittatur  probatio  . Id^ 

Cyn.in  l.fi.C.li  coht.ius.vel  vtilir^ 
pta.q.  3*&  4.C.de  prccib.lmpcr.off 
jotqubd  pro  did^D  Principis  effyiote 
qux  no  adm  ittit  ptobatiooem  io  cd 
didu  Bal.ibi  comptobat,facir,quodl 
• in  i.  i.pa illum  tex.ffdcoi&pm,  At  inc.  t 
^.de  teffi.vbi  ait  id.qi  ^ince^^^credic  «AenOsx 
debere,  & didu  Ptincipis^  lege  habd^fi.QiiscnimU 
tantae  fuperbix  fafiimo  mmiduseft,  vtr^ktft  feo-  ^ 
fom  neget. vt  dicit  mtteonf  482.  ou«4d.  in  eandem 
opinionScoocutfere  videtur  Soc.  laf.''donf’25d.tfii. 
27.voI.z.Parif  conf  i y.nu.  1 3 .vol.4.quos  refctt,Ac  ^ 
quirat  Mand.in  addit.ad  Lap.d.atleg.  ?:verf^atnptto 
primo-Qur. 'Cn.conf.20.nu.  lo.Ac  ira  Gfph.conf  185. ' 
nu.  zo.  vol.  2.  Gemin.conf  3 ^proetUminatiaria4•  1 
verf  nec  obfiar , fi  dicatur  fore . lmo.'A  fetibta.  iad. 
jClcm.i.dcproba.Rora.conf.?5o.nui  ^.4 

31  Subampliat  hanc  ai^l  lationem, 
dar,quancioPrinccps  aflcrcrct  aliqddciot^lU^i^.  ' 
3 2 crcdhur.S0c.fen.c6f.87.  nu.  1 8.V0I.  f.vbidfci^t  quM' : 
Princeps  prxlumitur  habere  omnia  iura  in  fcricuo 
pedohsua.Quod  tameo  intclliucndu  eff  ,'oifiaifqd.‘  t 
^3  afi^eicr,  f quud  de  lure  manifeflam  in  fe  faifitatertk 
contineret, vt  declarat  Aot.Gab.in  d.  cdoidur.  ao^: : 
mit.ut.de probat.  ‘ , ' 

34  Limitatur  primo  t hxcampliatio , vt 
Principe  non  rccogQofccntefuperioit;n2,v«iliilH^ 
Summos  Pdtifcx,Inipcrat(K,Rcx,Dux  : 

Mediolani,dc  hm6i:fecus  afic  in  his,qui  fu]|Q^kig!^ 
£Ognofcuht,quia  in  eorum  didis admittif”^^^^^^ 
tio  in  contrarium, prout  diximus  fupra  in  ^ 
ampliar.&traditur  a Batt.injd.l-ambitioral:| 
conf  lyo.nu.  i p.conf  1 85.hu.9,vol.2.Riii,  < 
nu.i5.cohf.227.nu.6.vol.  t. 

JS  Limitatur  fecundo  i hxc  ampIiadAsvti 

3uando  Princeps  actcftatur  dc  nde 
e fad  o al  iend.quia  talis  affertip  (b 
nem  inducit,  ita  colligitur  exLap^oyeg 
didis  Paul.in  d.cicmcn.  1 .uroncludit 
S6 rantes , f cpi  am  ipfo fadam  ienunciaal<M«^ , 
probare  rcnunciationem , vtnihil  inCOqu^^ 
legari  poifu , de  fadq  enim  propiio  SutDli^( 

17  fcg  attcftatur  ••  fcd  t fi  dicaf  talem  obijf" 
probat , fed  foluni  inducit  prxfum^ic 
Idrtiocilfii^ alieni.  Prztereitnlupra 
in  qua  PapanarfatrenunciatiPnemfa^ 

3$  curatorem,!  certe  huiufjmodilitifif  nq 
nifi  phimptiui  iUuni  ,pcuratOiem/i^« 
terx  Summi  Pontifias  nanrlt^  titii 
39!GgnificaiIe,,pbantpleoi(nmiM|uiiadel  ..  . 
fijDtiVtconciudit  Fedcr.de  Sen.  conf  t l7.0linmiU> 
eft.  loarmesiAchancdiftiq^oiiCPompioliati^^ 
Iiim.in  d^dem^i  .deptobii^ 

affettiqimncipuiofaMi^^  ‘ 


ctpw 
tminc ' 
iniodoli 
M^^iliquid 


em 


( . 
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tloncm  indudtjnfaftoalicnoplcnam  tantamiqu? 
ornis  probandi  reijcitinncMrilcm  Soc.  fcn.conf87. 
vifisinucftitu»a>nu.i6.vcrucd  pofito.voi.j.Gcmin. 
conf.  I j.ILcucrcndcParcr.nu.S.vbi  dicit, didu  Prin- 
40  cipisidc fado alieno  f Uiduccrc  ptajfim^tioncm  iu- 
ris  tantum  »dcfado  proprio  autem  priuimptioncm 
iuris,&  de  iure  laf.  conf.  34.  ad  motiuadata  ,num.9. 
vol.i.Mcnoch.conf  loo.nu.  25. dedicemus  infra  in 
prima  limitatione. 

Limitatur tenio  t liiprapofita ampliatio, vt non 
procedat , quando  per  indiredum , Se  non  arguendo 
I Principem  de  mendacio, contrarium  probari  poflet, 
ita  voluit gl.in  d.  elem.  1 . de  prob.  quam  adducit , & 
ifcquiturGcmin.conn?j.nu.4.  vcrrNccobftat.fi  di- 
catur fore  ftandum  , quem  refert  Crau.de  an  tiq.tep. 
' part.i.c.2.nu.i4.&  proptcrca  dicit  Lap.d.alleg.7.,g> 
ii  fiimmus  Pontifex  dicat , rcnunciarioocm  fadani 
Coram  fc  per  procuratorem , non  admittitur  direda 

Jsrobatiodcrcnunciationis  veritate, vel  validitate, 
edperindiredura  fic  oftendendo  talem  procurato* 
remnOn  habuiftemandatum  , id  nos  latius  tradidi- 
jnusfupra  in  concluf.aftertio  Papai.nu.zs. 

Limitaturquartofupradida  ampliatio,  vt  non 
cedat  in  his  calibus, in  quibus  contra  prxfumptionc 
iuris , & de  iure  admittitur  in  contrarium  probatio. 
Nam,vt  dicunt  Ang.  in  confio 68.  Sereni ftlmusicol. 
• a.Gcm.conf.ij.  Reuerende  Pater,  ntira.  8.  pro  dido 
Principis  cft  prxfumptio  iuris,&  de  iure , quxnS  ad- 
mittit probationem  in  contrarium.  I.  antiqui.  C.ad 
4i  Vdician.in  l.fi.Carbit.tutcl.fcd  ifta  rcgulatquibuf. 
dam  cafibus  loaim  non habcc,vcluti,fi  contra  eum, 


pro  quo  cft  talis  ptxfumptio  h.ibcatut  cius  cofcfllo , 
Inr 


Inn.in  c.quia  plcricjuc,  de  immunitate  Ecdcfiamm , 
^rrig.in  c.is,cjui, dciponfalibus, Alc.intrad.de  pr?- 
. lump.nu.6.1arc  Fcl.iric.4.col.2.vcrffcd  fallirprimo» 
44  de  prxfumptionibus.ldcni  cft,(i  contra  ipfiim  f prae- 
• iumptioncin  ficnocotium,Inn. inc.  fratciniraiis,dc 
frigid.5c  inalcf.Si  igitur cucnicr)qu6dconttaca,qux' 
aflerit Princeps  , habeatur confcftlo  , proquo  talia 
verba  prolata  iunt , vel  fit  notorium , iu  contrdrium 
poteriteontra  probari. ita  eleganter, ac  diffuse  tradit 
Jlora.conf.j  50.nu.i7.vafquo5id  tertium, quod  ctia 
ad  fimiles  cafus trahi  poterit , vt  ipfc  oftendit. 

^ Ampliatur  f tertio  condufionoftra,  vt  procedat, 
etiam  fi  Princeps atrertetur  de  ds.qux  antcprindpa- 
tum  vidit, prout  tradj^itldy.  in  e.  cum  i nobis, in  2. 
nor.de  tdhbus  Dcc.conf.463.in  caufa , quxnomine 
#6CamcnE>  nu.x6.vbi  dicit  ,j  quod  futnmus  Pontifex 
poteft  iudicarc  fecundum  confcicntiam, etiam  fi  ex 
his  , qux  vidit; amePontificamminformatusfit,‘& 
fubdit  etiam, quod  fi  ambigatur, an  de  his,  qux  Pon- 
tifex dicit,fucrit  informatus  ante  Pomificamm , po- 
terit probari:dicit  etiam  laf.in  1 .admoncndi.nu.  1 8p. 
jft'.dc  iurciur.qubd  fi  Papa  nob^nc  recordetur, poteft 
tnoncrifalua  maicftate  fiia,quod  nolit  in  illo  arore 
pcrfiftcrc.Ad  hancampliationcm  vide , quxfcripfi 
ind.condufaflcrtio, ampliatione  prima.  • 

47  Ampliaturfquarto  fiipradida  codufio , vt  magis 
credatut  Principi, quam  Notario.  Id  in  fummo  Pon- 
tifice tradidit  Antonius  Gabr.inconcluf.z.nu.!  i.tit, 
de  prob.quein  fcquuri  fiimus  in  proxime  alicg.cocl. 

. fed in  exteris  Principibus  id  tradidit  Iacbb.|aSando 
* Ccorgio  in  trad.dcfcud.§.fcd  an  Princeps , nura.  9. 
fol.mihi  ji. 

•48  Ampliaturtquintocondufio,vtproccdat,fiPrin- 
cepsnarret  fadu fui  prxdcccflbris. ira  dicit  Iinol.  in 
d.clcm.i  .coJ.  pcn.  vetf  ide  per  omnia.vbi  hac  ratio- 
i|pnSicddit,quiaFrincepstpra'fumiturdc  talifadoin- 
fotmatuSiidc  ibi  votuit  Card.quaft.p.  Alcx.c0nf.t5. 
Vifis  narratis,  nu.z.vol.5.  quCtefcrt,2clcquiturRipa 
.tcfponit)  i.nu.zS.vol.i.  Ang.c6f.j6s.Sercnif.  col.r. 
'lal.cof  6 j.RcdcmptorisCtucifixi.col.^  vcrf.z.prin- 
cipaliia,vol.i.Crau.dcantiq.tcp.pat.r.nu.  ry-Parif, 


conf.p9.nu.3.vol.4.Gabrid.inconcl.z.nu.i7.Tiraq>' 
de  vtroq;  tctraft.par.i.gloi4.nu.49. 

50  Ampliaturtfcxtocondufio,vt  tunc  maximi  pro- 
cedat,cura  verba  Principis  funt  difpofitiiia,idcft,  ali 
quam  difpofitionem  inducun^quiatuncindiftinde 
probant.id  tradidere  Oldr-conf.  258.  Inno.  Epifeop. 
col.z.vcrf.fupcr  tertio  veto  rabdo.Cald.  conl.z.in  fi. 
tit.depriuil.  vbi dicunt,  quandoSummusPontifexi 

51 1 dicit  aliquid  dffponcndOjVcluti  concedendo  exo- 
prionem, nemini  dubium  cfte,quin  t.ilia  vciba  difpo 
litiua  plenam  probationSinducanc.  Quod  Se  ex  id£- 


r 


titate  rationis  ad  exteros  Princip^trahi  facili  p6r. 
52  -Limiraturtprimb principalis  cfcciafivt  non  pro-' 


ccdar,quando  Princeps  de  fado  alieno  aftcrcrct,  qa 
, tuncipG  credendu  non  efle  memorixprodidir.Caid. 

. d.conf.i.tir.dcpriuileg.  vbidicitadhoc,vraftcttiua 
^bcnt,rcqurritur  t^iiotdefafto proprio, & ^ luper 
cis  Pontifex  fundet  intentioni  fuam,  9 ijfdc  fere  vcc 
bis  tradidit  cti.aOldr.  in  proximecit.conf.z58.col.2. 
R0r.dcc.t97.N0ta  quod  vbi  Papa, alias  21.  dcprxb, 
in  antiq.Dlccnsq^  fi  Papa  conferat  pr^bcndl  tanqua 
referuau  per  mortem  Capcllani  honoris, huiufmodi 
^4  vcrbafuon  ^bant  talem  capcllanumfuiflc,quia  de 
facloalicno  limt.Bcllam.dcci.  190.  & quod  GIo.Fr3. 
Atct.c0af.x3.in  prxfcnri.nu.9.Roni.conf!  i So.  nu.y. 
vcrCj.quia  VcibaPapx.Alc.cof.  riz.Vifa  copia  litc- 

* ratum.nu.2.voI-7.  vbi  dicit  hanc  cfle*c5cin  opinio- 
ncin.Lap.allcg.7.vbiQ!i,!ntil.Mand.  in  addit.  Card. 
conf.i28.In quxftio.qux  v'ertitur.col.2.  verf.  itecriS 
Principi  n6  crcditut.Gcifi.confis.Rcucr.Patcr.n.S. 
col.i-Cur.fcn.  conf  20.Ixpcnumcro animo  rcuolui, 
nu.ii.vcrCaliqn,S:  2.narrar.Iafconns6'  Rcdfptoris 
Cruci  fixi. nu.7.vctf.2.q>  ftari.vol.  J.conf.  J4.Ad  moti 
uadata.col.antcp.vcrf.non  obftat.nu.S.vol.  t.  & c6f.. 
101.  Redeptoris  Crucifixi . C0I.3.V0I.4.  Parifeof.  i y. 
hu.xj.vol.4.Dcc.c6f.6o6.Scrcnifs.Impcr.  nu.  14.  vbi 

55  dicittnon credi  Impcratbriin  his,  qux  dicit  cx  rcla- 
tionc  altcrius,&  c6l.6q2.nu.  r J.c6f,  1 pS.n.r.Cor.  cof. 
2x.col.7.vol.3.Crau.dcantiq.par.i.nu.9.AfiIi.  dccif. 
505.nu.iy.Ruin.c6f.i27.nu.i2.vol.r.conli24.col.z. 
cod.voI.Rcbuff.in  concordatis.iit.de  fublar.Clcm.il 
teris, fSc.in  tra(ft.nomin.q.i.nu.6.IateWand.  in  addit. 
adLap.d.allcg.7'Mcnoc.c6nf,i6o.iui.i8.culcq.  vbi 
56cam  reddit rationcm,quia  fiftarcturtaflcrtiouiPrin 
cipis,dc  n6  fuo  fadIo,hoc  no  poflet  clic , nili  qa  Prin- 
cepsab  alio  informationem  habuiftet , fed  ifta  fides 
non  Vf  clfc  fufficiens ad  probandu  aliquid  in  prxiu- 
S7dicium  partis, qihfpndudiciaJis  probatio  non  poteft 
admitti  parte  noncitara. e.  z.detcftib.qu3ciratlonS 
58  Princeps  ttollcrcno  p6t,quia  tolleret  et  dcfcnfion2, 
qux  iuris  naturalis  cft.Clcni.paftor.de  re  lud.  Aliam 
rationpm  attulit  Afcr.rclatus.ibid.a  Mcnoc.conf.24. 
nepe,^  fi  crederetur  anertioni  I\incbgis,concurrcr2c 
duo  fpccialia.Vnum  rp  eni  tth  fides  aaliibcrcturtaire 
mnii^  crederetur  ei' de  his,qux  ab  altcto  audiuit  c6- 
tra.c.licct  ex  quadam,dc  tcftib.  Tertia  quoque  ratio* 
nem  adduxit  Alex.  conf.  1 u.  Vifa  copia  liicrarum,. 
59nutn.s.vol.7.»ri«niru,  tquia  Priijccps  non  pfxfumic 
Xcirc  fidum  alicnum.l.fi.ff.  profubc.ab  excommu- 
nicato,de  rcfaip.c.  ide  conititur,  in  6.&  hoc  proptee 
multitudinem  ncgociorum  occurrentium  qux  faci- 
iiu$ioducuhtobliuioncm,5c  pr^‘fumptam  ignpratia. 
ccuin  olim , de  re  iud.  Se  hanc  limitationem  tenue- 
runt criamplctunq;alij  relati  per  A nt.Gab.d.coclu.' 
a.Paul.  Caft.conf46.vifo,&  examinato  pundo,coI. 

* 3.adfi.vol.2.&  cft  *rcccptilfima  omnium  opinio. 

6o'  Anipliaturtlupradi^limitario,vrproccdatctia 

fi Aipcrfado alieno  Principis  intentio  fundaretur: 
adhuc  enim  fidcs.ciusafTcrtioniadhibcndanoaeft, 
icafcntiunc  clariftime  omnes fupracirati  Dod.ma- 
xime  CaJdcr.  did.  confil.  2.  ritui,  derefeript.  Oldra, 
conf.258.coIumn./.Parjf.d.confil.i5.num.Ji.&alij 
fere  omnes. 

* • loft£bi  Mtifc*rdi,vola.  Pff  4'-‘  'Contra- 
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xc  IaCob:Man<lci.conf7<;<nutn.^,dice(KtftaDduni  d&, 
Principi  a^crencici^  timore  (cand^li-  Utc  AiM^d. 
conf.i  (6  nec  arguendi  ruimis  cbl.p-voi.  1.  & ^oci^. 

3 t..conliderati$,in  prine. vol.2.5cia  I.t . coi.  iS.  irerC  - 
fed  tMxta  hoe<]u^rimr.ir.deofEc.cim  & inldciendu. 
col.d.yet/liccnn  fallit  d.reg.fF.deVcrbor.obiiga.Dec. 
conf.i3  5.incau(a  fpotiatiohis,nu.4.  Rol.  i Val.  coH 
l4iUQli.d8.voI.?.  Cur.(en.conr.2^nu.io.dc  ti.Cfpb. 
conf.  i ^).nu.  ad.hrconCa ^7.  in  nono  fundanidifdp 
vol.a>Tiraiq.dc  viroq.j:etra^lpar.primat/.t.glor.t4. . 
ia  I nuniu^acc  ici  c.ircc ratione  Nata  Princeps^  prasbi-^' 
ratiutiuAitixplcnu$i  & idcircoorhniadcliberate,dc 
az  prout  coauenit,faccre»&  ideof  nOn  eft  credendum, 
^ falAmi  dicat.l.z.$.nicnto>&  S.fi  quisi  F^incipefF. 
ne  qiiid  in  loc^o  pubi.  I.  ex  fa^o,  in  prin.fF.de  vuig.  Sc 
pupil.tal.conf.  )9^pro  Domino  Dioatdo  > coi.  t . ad 

6. vot.z.Cald.'conr.iicol.  i.  intit.deiranflat.^prslat. 
Idem  Bai.conf.  i z6.  Rex  Romanorum , col.z.dtca 
med.vo|.  i.  Alc.de  pra:iumpt.tep.4.  pracfumpr.^.Soc. 
Icn.con^  S7.  vol.  tradunt  lateMcnoch.  conf.  100. 
nu.  1 <$X^au;dc-antiq.temp.patc.  i.c.z.in  priu.  Benaz. 
conrch1H.t42.nu.1z.idem  Crau.cohr.5.num.  z.cum 
pluribus  aliis , qui  palTim  nullo negotiocoIligipoT' 
(unt:exhiscrgo  ratisapparet  hanc  regulam  » quam 
fuperius  pofuiinac . non  folum  in  (bmmo  Pontihee» 
fcd in  quocunque  Principe  locum  flbi  vcndicarc. 

‘ Ampli.-tndatcft  igitur, fiiprapontacdcludo  > vt  n5 
folum  locum  habeat  in  fiimnio  Potificc>rcd  in  quo* 
cupq-  alio  Principc.HancopinionEpraeteriIlos>quos 
adduximus, mihi  videntur  tenere  laf  conf.  6;.  Re* 
demptotisCrucifixi,col.j.vcrf.z.principalitcr,vol.;. 
lac  j San^oGeorgioin  trafl.de  feud.i.fcdan  Prin- 
ceps obligctur.nu.Q.  Ripa  refponfoprimo , num.  zS. 
tlb.  t.Alcxconf.iO.vol.j.Menoch.conf.i.  num.SjSc 
conf.ioo.  proxime  allegat,  qui  omnesloquuntur in 
Principibus  inferioribus,  dcfccularlbus  , 6c  in  hanc 
fententiam  cirari  pofTent  innumeri , qui  loquuntur 
non  folum  in  Papa, fed  & in  alijs , qui  pafTim  cuique 
tx;curruot>  fed  & hoccxprcfse  tenet Sucy.  fcn.  conf. 
a7.in  przfcnti  confultatione.nu.4.vol.  ;.vbi  idexrS- 
dit  ad  omnes  Principes  , & habentes  iura  Principis. 
INatxonf  4S7<nu.  jp.vOl.  j.fial.in  c.cum  i nobis.col. 

' i.dc  tcfUbns.Card.coof.  1 zS.in  quxftionc.qux  verti- 
tur,coi.  i.Ruyn.cotifzzy.nu. 6.  vol.  i.Dec.  conf 606. 
Sereniinmus,nu.  t . Mandof.  ad  Lapum  d.allcgatio. 

7. vbi  dicit  hacopinionem  veriorem  e(Te,  quam  ctii 
tenuit  Ruyn.conf  41. num.  j.vol.i.Soc-iUn.conf  65. 
nu  .lo.conf  66.nu.6.vol.  i .conf  5f2.num.  z.  volum.z. 
Alcx.conf  1 < .aliis  conful  ui.hu.i4.voIum.;.  Signo, 
confis  i .m  quillionc  vertente,  nu.  s.  verf  fed  in  li- 

* tcris,&  hanc  opinionem  prout*  magis  communem 
videtur  a tnpkfli  Anr.Gabriel.in  d.concluf  z.nu.i  S. 
depipbat. 

Z4  intraham  autem  opinioticm,tqu6d  conclufio 
diflz  clcmcn.prinix  , locum  habeat  tantummodo 
io  Summo  Porttificc » videtur  tenere  Fcl.  in  c.  cum  i 
flobis.col.  ?.dd  telhbus.quam  refert^,  Sc  fcquitur  Dec. 
cmf4'tocoI.z.infin.vcrGcul. ).  principaliter.  Curt. 
tmCconi'.6i  >num.  1 j.Gem.conf  96.  Pio  huius,  nura, 
9.Cnuct*conr.i04.num.6.Iaf  conf  7Z.in  caufa , qux 
^ vcrtitUr-coKfi4iu.4-vol.i. vbi adducit Lap.&Card. 
qui  idem  tenent  in  d.clcm.  i .quxR.  i.&  cert2t  magna 
videtur  difTctcntix  ratio  inter  Summum  POtificem, ' 
iitec^tO^  Principes  fepulares;  isenim  fcum  vice 
^ eius  legatione  fungatur  in  terris.c.quantade 

trM^t.pnelato.c.homin».7.q.  t.  non  videtur,  nifii 
. qttOdvcnimGt  proferre  pofllc.Qu^ratio  non  militat 
iaexteris  Principibusfxoilatibu^  prout  dicit  laf  in 

10  .j  tertia  fmxdam  opinio,^  conckifioito* 

'^iO^ra  habeat  folnin  Principibus  non  tecognor 
B:>ti#bitarli9qai<ff9tfecus  autem  in  . 


tem  cognorcumiqqatii^lteteiff 
; Socrcon(.4col.2.fnit.conC27;eoif.^.^NaK|!bi^  ' 
cot.  i-i.ih H.Verf conhrmantufpOEinifK  i^  MMin 
voiuit'Alex.cohC  1 rz.voi.7.Socilt3JMil^£d^^ 
vol.t.Rui8.coofji.nu.fo.  vpk  1.  ’ ** 

27  .Confiliarrathcmpollpntf^hae^l^^ 
nloneftvtdi&^s  Summi  Petiti n<;ia  > 
cipum  iuperioremmon  recognofeehtil^t|9lE^'j^ 
dutnfiti.vtptobarioincontr^umiMo^^^  t 

fecus  aGt  in  infenoribus  Ptt8^bus4iiuj&|Nefi6icfh 
iScecognorcam.\(oihm<nim^iif^umpfioiPt^^^  ' 
adeo;  vt^obandi  onus  in  aqbcrfatuiin  fi 

tradidit  Ban.in  l.ambitiofa4imz| 
&cien.RuixooCi75>nu."i5 

vol.Ceph±on£t7CMiu.49Accoaft85-iiii>V4^^  . 
29  AmpliamrVitaq;'recund6rupndida'«6cliiGlof#t 
adeO  procedat,  vt  contra  Piincipisaf!<ynNl)Of  iniw ' i 
trarium  bO  admittatur  probatio  «.  Id  tddciitfrfeiMiilC 
Cyn.in  l.fi.C.ll  coht.ius,vei  vtiBt4>dlil«Acicl  1, 
pca.q.3.&4.C.deprecib.lmper.offeieiidvvM  ; 

jotquod  prodifloPrincipiseR  violei|t|i|9B&mp^  " 
qux  n6  admittit  probationetn  in  cObtiiitoin,  | , . 
diflu  Bal.ibicomprobat,£idr,quodvofint.tdeBf^ 

•in  l.i.per  Ulum  tex.ff.deoBiprxt.dtm&caeter0jp(4. 
y.derefti.vbi  aitid.cp  Ptinccpscredic,AcmOscmi!mv 
debere,  & diflu  Principis ,p  lege  habE<l0.Qpfisciilni  > 
tantx  fuperbixfaRigiommiduseft,  vtireiaiem  fea;« 
fom  negenvt  dicit  Nact.conf48a.nGu^.in  eandem 
opiuionE  coDcufrerevidcrur^c.  fen.cbnf-256.t1ii. 

27.  vol . z.  Parif.conf  i y.nu.  n .vol.4.quos  refcrt,dc 
quirar  Mand.in  addit.ad  Lap.diatleg.  verf|aniptto 
primo.Qur.-cn.conf.zanu.  io.de  ira  C^ph.conf  185. 
nu.  20.  vol.  2.  Gemin.conf H-prticiaminatitliiB.^  } 
vetf  nec  obftar , n dicanii  fore . Irao.  Sc  fmbbo. 
iClcm.t.dcproba.Rom.conf.?50.nu.  5 -4  . 

}i  SubampliafhancampliationemtVtisi^mjiiK^- 
danquandoPrinccpsaflercrci  aliqddciumilUeninl-  ' 

3 z creditur.Soc.fcn.c6f  87. nu-  > S.vbl. f.vbtdichf '<^6a - 1 
Princeps  pra-fumiiur  habere  omnia  iura  hi  ictioio 
peflorisuu.Qnod  tamco  intcili&cndu  cRVoiGaK^d.^  t 
|3  aflEretcr,  t quod  de  ture  manifeUam  infefalGtatem 
concincrct,vt  declarat  Aot.Gab.in  d.  cbncluf.  20(|iid'  * 
roit.bt.de  probat.  ’ 

34  Limitamr primo thzcampliabo.vtprocdiatib  ib 
Principe  non  rccogDofccntefupcriorcm,vpitttiRiftt 
Summus  Pdtifcx.ImpcratooRex.Dux  $.aba0di^dB:. 
Mediolani>dc  hmOi.-fecus  aut  inhis,qui  fupeno^i^ 
cognorcunt,quia  in  eorum  difl.isad(nittittirpi^lilr. . 
tio  in  conrrariumiprout  diximus  fupra  in 
ampliar.& traditur  a 6art.ind-l-ambitiora..<^p|^ai. 
conf  t7o.nu.  1 p-conf  1 8 5.nu.9*vol.2.Rui  coiif.ifi>.;  r 


nu.  1 j.cortf  zzj.nu.d.vol.  t 
ii  Limitatur  fecundo  i hxc  ampliatio  t.vt 

Suando  PrinccpsattcRaturdc  raflo’j 
e fafl  o al  iendquia  talis  aflerbo  fol ' 
nem  inducit*  ira  colligitur  ex  Laj:aPVUeg^ 
diflis  Paul.in  d.clcmcn.  1 .concludit  iitic^ 
;6rantcs,  tcbiamipfofaflamrenuaciatu 
probare rcnunciaboDcm , vtnihilinbtiqtri 
legari  polfst , de  faflo  enim  proprio  Sum^_^ 

27  fc4  attcRatur : fed  t R dicat  talem  obij^i^] 
probat , fed  foluni  inducit  prxfumpth 
fortiocRfafli alieni.  Prxtereakifup^i 
in,qua  PapanamtrcRunciationenf.£ii 
38  curarorem,t  certe  huiufhiodiiitEm|KQ 
tiifi  pCumptiuE  illum  ,pcmatorem;fi#(^ 
tene  Summi  Fontiheis  natraneci^^1pd#4buaUqiud 
3 9 tGgni  Gcafre,^bant  picniffup^^di^^BfloptopnO 
liiotivt  Concludit  Fedcr.de  $ea>«ib^t  t?»  CtfusfbUs 
eft.  loann^tdchancdUUn^fobS.espproba^ 
Imo.in  d.clema.dcptdba^.&d&}d^as{cri»l!i^^ 
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t)e  probationib.  Cdncl.  MCCXXXIII- 


^neminducitiinfaAo  alieno  plenam  tantumtC|u^ 
ontls  probandi  reijcit  in  nca;an*lcm  Soc.fcn.conf87. 
vifisinucftirutainu.i6.vcrUed  pofito,voI.j.Gcmin. 

, ^ conf.ij.RcucrcndePatcr.nu.S.vbidicitVdiaQPrin- 
40  cipis»dcfa^o  alieno  t inducere  prajliini^ripncin  iu- 
ristanturajdefadloprpprioautem  priuimptionem 
i uris, & de  iure  laf.  conf.  34-  ad  inotiuadata , num.9. 
vol.  i.Mcnoch.eonll  100.  nu.  25.  & dicemus  infra  in 
prima  limitatione. 

'41  Limitatur tcnlo  t fuprapofita ampliatio, vt non 
^ procedat,  quaado  per  indirc^m  ,&  non  arguendo 
^ . Principem  de  mcndacio,contrarium  probari  poflet, 
ita  voluitgl.ind.clcm.i.deprob.quamadducit,  & 

, fequimrGcmin.conn?  j-nu.4-vcrnNccobftat.fi  di- 
eatutfore  ftandum , quem  refert  Crau-  de  antiq.tcp. 

* patt-1.c-z.nu-r4.dt  proptcrca  dicit  Lap.  d-allcg-r-Q» 
lifummus  Pontifex  dicat , tcnunciarioncmfa^am 
tCoram  fc  per  procuratorem , non  admittitur  dircdla 
probatio  de rcnunciarionis  veritate,  vel  validitate,' 
ledperindircdum  fic  oftcndcAdo  talem  procurato* 
rem  nOn  habuifle  mandatum  , id  nos  latius  tradidi- 
musfupra  in  concluf.aflcrtio  Papx,ou.zs. 

j|z  Limitatur  quarto  fupradinia  ampliatio,  vt  non  p* 
cedat  in  his  calibus, in  quibus  contra  prefumpeione 
iuris , & de  iure  admittitur  in  contrarium  probatio. 
Nam,vtdicunt  Ang.  inconfi^dS-ScrcniirimuSiCol. 

. i.Gcm.conf.ij.  Reuerende  Pater,  num.  8.  pro  dido 
Principis  cft  prxfumptio  iuris,&  de  iure , qux  nd  ad> 
mittit  probationem  in  contrarium.  1.  antiqui.  C.  ad 
4J  Vellcian.inl.fi.C.arbit.tutcl.fcdiftarcgulatquiboP- 
dam  cafibus  locum  non  h.abc(,vcluti, fi  contra  eiim, 
pro  quo  cft  talis  pixfumptio  habeatur  cius  cofeffio , 
inn.in  c.qu:a  plcricfuc,  de  immunitate  Ecdcfiamm , 
Putrig.in  c.is,qui,dclponfalibus<Alc.in  trad.de  pr;* 

' lump.nu.6.latc  Fcl.inc.4.col.z.vcrffcd  fallit  primo, 

' 44  de  prxfumptionibus.ldcm  cft, (i  contra  ipiam  t prae- 
' • fumptionem  (itnototium,Inn.inc.  fratcrnitatis,dc 

frigid.&  malcf.Siigiturcucnict.qu6dcontiaea,qux' 
a&rit Princeps  » habcamrconfcftlo  , 'proquo  talia 
verba  prolata  funt,  vel  fit  notorium , in  contrarium 
poterit  conua  probari.itaclcgantcr,ac  diffuse  tradit 
Rom.conf.J5o.nu.i7.vaf;quoiid  tertium,quodetia 
ad  fimiles  caiustrahi  poterit , vt  ipfc  oftendit. 

^ Ampliatur  t tertio  conclufionoftra,  vt  procedat, 

• etiam  fi  Princeps atteftetur  de  cis, qux  ante  principa- 
tum viditiprourtradj^itFcly.  in  c.  cuminobis,ini. 
not.de  tclUbus  Dcc.conf-4d3.in  caufa , quxnomine 

46  Camerx,  nu.z6.vbi  dicit , | quod  fummus  Pontifex 
poceft  iudicarc  fecundum  confcicntiam, etiam  fi  ex 
his  , qux  vidit.antc  Pontificatum  informatus  fit  ,‘6c 

. fubdit  etiam, quod  fi  ambigatur, an  de  his,  qux  Pon- 
tifex dicii, fuerit  informatus  ante  Pontificatum , po- 
terit probari:dicit  etiam  laf.inl.admoncndi.nu.iSp. 

' £f.dc iurciur.quod  fi  Papa  ndbqnc  recordctur,potcft 

■ enoncrifalua  maicftatc  fiia.quod  nolitinillocrroro 
pcrfiftcre.Adhancampliationcm  vide  , quxfaipfi 
ind.concluf-aiTcttio, ampliatione  prima.  • 

47  Ampliaturfquartorupradidac6dufio,vtniagis 
credatur  Principi, quam  Notario.  Id  infmnmoPon- 
tificc  tradidit  Antonius  Gabr.incondul.z.nu.i  i.tit. 
de  prob.qucinfcquutiluinus  in  proxime  allcg.cocl.  . 

, . fedincxtcrisPrincipibusid tradidit Iacdb.|aSando 
- * Ceorgio  in  trad.de  fcud.S.lcd  an  Princeps , num.  9. 
fol.mihi  |i. 

•48  Ampliaturtquintocondnfio,vtproccdat,fiPrin- 
. cepsnarret  fadufui  prxdcccftbris.ita  dicit  Imoi.  in 
d.clcm.  I .coi.  pcn.  verf  idC  per  omnia. vbi  hac  ratio- . 
i^pn6rcddit,quiaPrinccpstprxfumiturde  tajifadoin- 
, fbrmatus.idcibivohiitCard.quxft.p.  Alcx.conf.iy, 

I vifis  narratis,  nu.z.vol.y.  quercfcrti&lcquiturRipa 
jcfponli)  i.nu.zS.vol.i.  Ang.c6f.j68.Scrcnif.  col.r. 
3al.c6f65.Rcdc1nptorisCrudfixi.col.  j.  verf  z.prin- 
cipalitcr,vol.^.Crau.dcantiq.tcp.pat.i.  nu.  ry.Parif, 


conf.p9.nu.3.vol.4.Gabriel.inconcl.2.nu.i7.Tiraq« 
de  vtroq;  retrad.par.i  .glo  1 4.nu.  49. 

50  Ampliaturtfcxt6conclufio,vttuncmaxim^pto- 
ccdat,cum  verba  Principis  funt  dilpofitiua,idcft,  nli 
quam  difpofitioncm  inducunt, quia  tunc  indiftinde  ; 
probant.id  tradidere  Oldr.cbnf  258.  Inno.  Epifeop. 
col.z.vcrf  fuper  tertio  vero  raodo.Cald.  conl.i.in  fi. 
tit. de priuil.  vbi  dicunt,  quandoSummus Pontifex 
51 1 dicit  aliquid  dif  ponendo, veltiti  concedendo  cx6- 
ptionem, nemini  dubium  cfiTc, quin  talia  vctba  difpo' 
‘ litiua  plenam  probationcinducant.Quod&cx  idc- 
titate. rationis  ad  exteros  Principiora  hi  facili  p6r.  ^ 
y 1 .Limiraturfprimo  principalis  clfccluf  vt  non  pro-^ 
ccdat,quando  Princeps  de  fado  al|euo  affereret,  qa 
. tunc  i pG  credend  ii  non  e fle  m em  orix  prod  id  i t-Ca  Id. 

. d.conf  2.  tir.  de  priuilcg.  vbi  dicit  ad  hoc,  vt  afleniua 
5;  ^bent, requiritur  t^  jiutdcfaifto proprio, & 9 fiiper 
cis  Pontifex  fundet  iotcntion5fuam,q»iifde  fcrii-cc 
bis  tradiditetia  Oidr.  in  proxime  cit.conf  258.  coi. 2.' 
R0r.dcc.t97.N0ta  quod  vbi  Papa, altas  22.  deprxb, 
in  antiq.Diccnsq’  fi  Papa  conferat  prebendS  tanqua 
referuatd  per  mortem  Capcllanihonoris,huiufmodi 
^4  verba  f non  ,pbantralcni  capellanunifuiflc  ,quia  de 
facloalicno  liint.Bcllam.dcci.  190.  & quod  Glo.Fra. 
Arct.coiif.ij.iii  prxfcnti.nu.p.Roni.conf  1 80.  nu.y. 
verf  j. quia  vcibaPapi.Alc.c6f  iiz.Vifa  copia  lirc- 

* ratum,nu.2.voi-7.  vbi  dicit  hanc  cflc'*'c6cin  opinio- 
ncm.Lap.allcg.7.vbiQi2.indl.Mand.  in  addit.  Card. 
conf  128.lnquxftio.q11x  verritur.col.z.  verf  ite  criS 
Principi  n6crcditur.Gcm.conf  isRcUcr.Parcr.n.8. 
col-i.Cur.fcn.  conCio.lxpcmimcroanimo  rcuolui, 
nu.u.vcrCaliqn,&2.narrar.IafconfS6!  RedC*ptoris 
Crucifixi.nu.7.vctf.2.g?ftari.vol.j.conf  J4.Ad  moti 
uadaia.col.amcp.  verf  non  obftat.nu.S.vol.  r.  & c6f 
101.  Redeptoris  Crucifixi . C0I.3.V0I.4.  Parifeof  t y. 
hu.2j.vol.4.Dcc.c6f 6o6.Sercnifs.lmpcr.  nu.  14.  vbi 

55  dicitfnon  eredi  Iinpcratbriinhis,  quxdicircx  rcla^ 
tionc  alteri  us,&  c6I.6q2.r.u.ij.c6f,  1 98.11.7.  Cor.  c6f 
2i.col.j.voI.j.Crau.dc  antiq.pat.i.nu.9.Affli.  dccif. 
^o5.nu.i5.Ruin.c6r.i27.nu.ia.vol.i.conf24.col.2. 
cod.vol.RcbufF.in  ccincordatis.iit.de  rubl.-ir.CIcm.li. 
teris, & in  tracLnomin.q.i.nu.6.1atcMand.inaddit. 
adLap.d.allcg.77Mcnoc.conf.i6o.nu.  1 S.cu fcq.  vbi 

56  eam  reddtt  rationem, quia  fi  ftarcturtaflcnioniPrin 
cipis,dcn6  fuo  fildJojhocnopoflct  dic , niliqa  Prm- 
ccpsabalioinforniationcm  liabuiflct , fcdifta fides 
non  Vrefle  fufficiensadprobandu  aliquid  in  prxiu- 

57diciuin  p.artis,qih|pta’iudiciaJisprobationon  poteft 
admitti  parte  noncitara.c.  2.  de  tcftib.  qu5  citatione 

58  Princeps  ttollcrcno  p6t,quja  tolleret  thdcfcnfionS, 
quxiurisnaturalis  cft.Clcm.paftor.de  re  lud.  Ali.im 
rationpm  attulit  Arcr.rclatus.ibid.a  Mcnoc.conf  24. 
nepc,q>  fi  crederetur  aflerrioni  I\incj£is,cont;urrcr2c 
duo  fpccialia.Vnum  vni  tm  ndesaaliibcrcturraltc 
runii^  crederetur  ei  de  his,qux  'ab  altcto  audiuil  c6- 
tra.c.ricct  ex  quadam,dc  rcftib.  Tertia  quoque  ratio- 
nem adduxit  Alex,  conf  1 1 2.  Vifa  copia  liicrarum , 

59  num  s .vol.y.nimiru , f quia  Princeps  non  prxfuniit 
Xcirc  fadumalicnum.l.fi.ff.profuoc.ab  excommu- 
nicato,de  rcfcrip.c.  t.dc  cpnltitiir.  iri  6.&  h6c  propter 
multitudinem  ncgociorum occurrentium  quxfaci- 
liusinducuritobliuioncm,&  pr^Tumptam  ignpratiJ. 
ccum  olim , de  re  iud.  & hanc  limitationem  tenue- 
runt etiam  jplcrrinq;  alij  relati  per  Ant.Gab.d.coclu.' 
i.Paul.  Caft.conf46.vifo,&  cxaniinaropundlotcol. 

* j.3dfi.vol.2.& cft* rcccptiflima omnium opinio- 

60  Anipliaturtlupradidalimitatio,vrpfOCcdatctia  , 
fi Aipctfado  alieno  Principis  intentio  ftindarctur:  ' 
adfiuc  enim  fidcs.ciusaflctuoni  adhibenda  non  cft, 
itafentiunt  clariffimc  omnes  fupracitati  Doft.itia- 
xime  Calder.  did.  confil.  2.  ritui,  derefeript.  Oldra, 
conf.25S.coluran.;.Parif.d.conlil.i5,num.i i.&alij  '1 
fere  omnes. 

' • Iofcfi)iMfifc4rdi,vol,i.  'Fff  4 ••  ‘Coturi- 
■r  . V . . 
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«I  Comrariuraturo<tena!t Afnia.d.dccir ;o;.nu. 
i;.  vbi  dicit  Principi  alTctSti  aliquid  dc  faAoalicno 
o6crcdi  ntlWupcc  COCI  ut  intentio  fundarciur.quod 
vidctui  Tcqui  Huvit-conf.  I t7-vol.  i adducunt  InioU 
in  d.Clcmcn.  i .de  ptobat.And.de  Ifcr.  in  c.  i.qui  fuc- 
eciT.tcneant.4t  huic  fenientic  videtutitiam  acccdc  ' 
re.Militin  repertor. mvcrnc.Pcobatiopem  faciunt 
vciba  aflcrima  Papx. 

tl  Dcciarandatcliprimolocoflipraponialiniitatioi 
renon  ptoccdai.qn  Piinccptaliquid  concedit  motu 
proprio  , 4t  ex  certa  fcicntia ; mne  enim  lic  videtur 
alTeTtrcquari  infimatus  de  faffi  veritate  , dciiiius 
aflerrioni  omnin#Banduni  ciiaritum.Clcm.li  Sum- 
mus Pomifcx.de  fcnt.cxcommu.  lmol.ind.Clcm.1. 
l.ap.allcg.7.4c  ibi  Q|iintilia.  Mandof.  in  addit,  verf. 
limito  a.Alcx<i.  conC  1 1 a.vifa  copia  lircramm  > nu. 

••  5.V0I.7.  vbi  dicit  hancelTc  * communem  opinioni , 
in  qua  omnes  concordant.Quod  etiam  teiiatui  Cur.- 
iun.confii.pixlupponimtinfaflo,  poli  ou.i  j.Coz. 
eonf.S.nu.4j.Soc<onfadd.in  caufa, poli  nu.17.  verf. 
& maxime.quiaomnia.vol.i.  Aree. conf.i}. coi. ). 
lati  A pulchre,McnocI>.in  confioo.rupia  cilat.nu. 
aq  Crau.de  antiq.tenip.par.  i.nu.io. 

tf  Mutustaulcip  proptius  non  pixliimiiurinili-llt  li- 
tetis infcrtusivt  dicit  Alcx.d.conf.  Hi.nu.  j. 

64  SuWecUrat  illam  dcclaiationemiVt  procedat, qn 
Phnccpsaflciit  aliquod  faflum  alienum  gcilu  cota 
fe.fccus  e non  coiam  fcgelhim  fit, quia  tunc  no  cit- 
dlturiita  canit  Ftan.Atci.injd.conf.i;.nujn.j.4c  pia- 
cuitCtauctixfupracit.loco,faccrctjiamcnpta:lum. 
ptionem  diflum  Pt incipis  motu  proprio  ctia  dc  non 
gedis  coram  fc.vt  dicit  ibi  Ctaii.poll  Soc.d  coii  a66. 
coi . I o-poft  nu.17.dt  conli9d.nu. ) .vol  .4. 

66  Subdcclatanda  cilt  fecundo  loco  hzc  declaratio, 
vt  non  habeat  locum  , GFiinccps  in  motu  proprio 
dicat,  ita  libi  fui0ci  panenatraiuiitalimitaiGabr.' 
dxxjncInf.i.add.Soc. conii  $7.nu.  i«.vctli piztctoa, 
vol . > .Corn.coiilia  1 i.nu.  j t ..apud  me  autem  cfl,  nu. 
t.vol.t.  Imol.inCicm.t.col.^n.dc  probat. 

67  SubdcclatatccniOiVt  non  procedat  quoad  plcnif- 
iimam  probatioocm.kd  quoad  probationem  tantu 
Eiasfumptiuam,  Soc.fcn.  ind.c0nf.s7.nu.  lu.  vol.t. 
Ant.Gabr.  vbi  Gipra  .quod  tamen  apud  me  dubium 
cA.quomam  contrarium  Iiiadcmcxprcis4fupraad- 
dufla,  in  ptima  declara  tione,ad  limitationem. 

6t  Dcclaijdacll  lecuiioliicoluprafciipta  limitatio, 
vt  DOnntoccdat.auanuoPrmceinaflctcrct.fcdc  tali 
fteio  inlhematum  t-mie  mne  cnimTtincipi  eiia  de 
aln.no  facio  diccnr  .:  iquid  credendum  cnt.vt  dicit 
limil.ind.clcm.i.depmbai.Ang.cbf.  ibSAtrctulTi- 
nius  col.a.vbidicii  .qnodliccialilsaflcttioPrinci- 
pisde  facio  alieno  rifin  faciat  pleniifimi  ptobatio- 
nem , fed  picnyii  taiimm.adcoqtprzluiuprioncm 
folnm  inducat, qiifadmitiiiprobaiioncmincontta- 
rium:tamcn  frcusdl, quando  Princeps  afleiit  lifin- 
fotmarum  efle  C^iod etiam  voluit  Soc.  d.  conf.166. 
coi.  1 1 .vcrliconiirmatui.quia  ex  narratione,  volu.  2. 
Gorn.conlii  laaiol.J.  circa  med.  vol.  i.quosomncs 
icfcitCranct.vbi  fupra,Menoch.d.conf.  1ao.nu.13.. 

69  Contra  hanc  fecOdam  t dcclaiaiioik  tenuit  Occ. 
c6(  S76.inG.  vbi  dicit, quod  verba  fumiiiironliGcis 
dicentis  , feita  fiiiirc  infuimatuin  3 irdcdignisnon 
probanl.&inconi.dod.nu.iq.vbidicit.Q’  iiuu  credi- 
tur 1 inpcraiori  in  hi$,qux  dicit  ex  relatione  alienus, 
qma  militatcadcmratio,quan3  lupra  adduxinmsqa 
Princeps  non  potcll  pr^iudicare  pane  non  ciiaia.cr- 
goA  nonpoteilpniudicatcfcinformandotdc  idem 

7oicnuiiRuyn.contito.col.  i.vol.  1.  vbi  dicit, tquod 
allcrrioiegisdcfafloalicnoiquiaGccftinfotmaius, 
non  probat : nrlt  exptimat , quo  pafloA  qua  via  in- 
formatus fit. 

7 1 ConeiliatitpolTunt  fupradifla.quod  ant  Princeps 
alluit  fc  usfoimatii  in  luhio  Jlbus  altcu  ptfuidicaic 


non  potcll  1 4c  tunc  non  aedinir  ei,vt  dicemiu  infra 
in  s .limit.aut  afluit  fc  informatum  dc  his,  in  quibua 
alteri  piziudicarci  4t  libucdifponercpotcll,4(  tunc 
procedat  prior  opinio,  4c  hic  diflinclioncm  vidctnx 
femite  Dee.  d.  conliood.nu.  14. 

71  Dcclarandatcfl  tertio  loco  limitatio',  vt  non  pro- 
cedat, quadoPiinccpsaflcrcrct  fafluni  lui  geniuxis, 
qa  prxfuraiiur,  quod  mfbrmaiiu  ita  aiTcmcritilmol- 
in  d.CIcm.  1 .dc  przb.Catd.ibi.q  p.  Alez.c6li  iq.Viltt 
narraus.nu.  i.vol.'  que  refert , 4c  Icquimr  Rip.  refp. 
i.nu.i3.rol.i.Paiiliconf.9;.mi:j.voI.4.Iali  coaCos- 
Redemptoris  Cmcilixi,  cbl.  7.  vctC  1.  principaliter, 
vol.!.Ang.alleg.c^.J68col.i.Crau,vbifnp.Tita<i. 
dc  vtroq;  rurafbpar.  i . gl.  1 4./.i.nu4si.Rom.coaCl. 
3 50.nu.  18  cum  cStcUsadduUisper  Ant.  Cabt.  iniR 
concluC  i.nu.iy. 

7>  Declaranda  ctlf  quanolocoUmitarioi  vtnSpra- 
ccdat,quandodc  Icui , 4c  inodico'pmudicio  agitur: 
tunccnimaflcitio  Principis  etiam  dc  faflo  alieno 
plenam  probationi  inducit  vt  concludit  Arct.conf. 
i63.ficuilo^ol.v.vuf.2.ratio,Corn.d.  conf.ii.eol. 
7.vol.3.Qau.vbi  lupAict.inc.cu  i nobis.de  telUb. 

. Ruyn.conf.i27.nu.6.  vol.  i.Dcc.coiif. ip6.col.fi. 

74  Dcclaramrtquintolimiiaiio, vtqiiidcmnSpro- 
cedat  quoad  effcilii  picnx  probationis, tamen  indu- 
cat przfumptionein  .^uarin  negantem  trisfere  onus 
ptobandi.lia  Ang.d.  conLtdS.col.  1.  vbidieir.rpaf- 
lenio  Principis  in  faflopropno  inducit  plcnifliml 
probationem. in  faflo alieno  pleni  tanrij , que  onus 
probidi  rciicit  (n  neganti, Lip.ind.allcg.  7.  Gemin. 
conf.  1 5-  Keiicrcn.nu.8.vctf.^iia  vetba  Socxnnf.Sr. 
vrfls.nn.  ip.  verf  quoniam  pioafl'eniodb  Principis, 
vol.  3 . Ruyn.con(.ii7.quidam, colum.  3-vctf  4c  fedf, 
vol.  1 .4c  conf  10  f .vifo  pt  oecflujnum.si.vol.  y . cum 
aliisplutibusaddiiflispCraucttam  iniocof.ipracit. 
quibus  adde  adduda  per  lafoni  conf  14.  Ad  moriua 
daia.nu.p.vol.  i.per  Menoch.d.cbf  100.  nu.15.Aw. 
Cabr.laiifliinc  conci. i.nu.4p.tit.dcprobat, 

75  Contrathancdcclaratiofie.ijimmbartertiofaflJ 
alieni  nu'!i  omnino  lidi  faciat,  tenuit  Soc,  fcn.cbr. 
ao.intctc6fCutiiil>:n.!>itpcnumcroanimorcuolui. 
au.i  i.vcrl  Icdhiagiscbmunisopinioefl,  .AretconC 
1j.inprxlent1.nu.oSoe.lcn.conf87.nu.1p.  vol. 3 Cii 
ahisadduclis  pei  Gabi.d.concluf  1.  qiiomm  tamen 
maior  paishauilfideliier,ncrcioquopado,atlcgu. 

76  Declaranda  t ell  fexio  loco  {jipradida  limitatio, 
VI  non  ptoccdai.qn  Princeps  diceret  i Ic  nanata  cfli: 
nototia.sunc  enim  probat  picnifliinc.quia  fuperao- 
tojiopoiuii  habere  miormaiioncm  etiam  pane  nS 
citata  Asc.fcn.indconft7.num.  iS.  quem  lujuitut 
Gram.dccil^Oj.nu.sS.Mcnoch.d.conl.iooasu-ti. 

77  Dcclarandafitflfcpiimo  limitatio  lbpradifla,vB 
non  procedar , quado  Piinccps  narrat  fidiim  mixtii 
pariiin  propriumqsactim  alienum;  tucemm  ei  fidfS 
adhibet, ita  voluit  Imo.pofl  Lap.4c  Cald  in  d.CIcm. 
i.coUpen.vcrf.3.cafu  Ant.Gabr.  d.  conci  uf  loiu.  la. 
vbialiusinhancfcntcntiamadducit. 

78  Dcclaiandafell  odauo,  vt  non  procedai.quando 
narrat  faflumalienumgeflum  coram  Ic  , quia  tunc 
(i  fides  adhbciuiiita  icfpondiiSuclcn.conC  a66.1n 
caula,qux  vcitimtinuni.i?.  vol. 2.  vbi  dicit.quod  fa- 
ctorum aiienotn  dc  quibus  Pontifcxaiicftarur4)uz- 
damluntgcflacora  eo,  4cinhi.seiusaflctaon>i>flc<>^ 
flanii,vt  coniiarin  probarinon  polGi:  qusdam  auiS 
lunt  non  gefla  coram  i pfo , 4c  tunc  eius  aflcitionon 

lene  piobat.fcd  folum.  pizfumpiioncinlnducii,4): 
oc  fuit  dtdum  gl.in  d.CIcm.  1. quod  plurcs  Icquun- 
tur, vt  dicit  Gobr.  vbi  lupra. 

7p  Cuniranutin  icnuifleCald.ln  e.  poli  ccllioncm , 
dc  ptob.4(  ibi  Butt.  4c  c6f.  1 2o.Oldx6lri  9 1 .Dom.in 
c.fi  f apa.b.fiolc  pnuil.in  6.4ucfcii  Aret,  cdfsij.n.p. . 

le  Cocoidau poflunitopinioncsiflzcxdillindione* 
i.api,q  ibiicfat  Aret,  aut  colm  Papaaliquid  moui 
-es  proprio 
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j^prio  gc^m  coram  feaflenttSc  creditur  pro* 
ccdir  i^inio : aut  ad  impetrationem  partisi  dc  noa 
creditur  procedit  fecunda  opinio. 
ti  Limitaturflccundo  principalis  conciuGOtVtnoh 
procedat  contra  non  (obditum  rhncipisaliqukiar> 
ferentis: tunc.n.  alTcniohuiurmodi  i tion  probat.i(a 
confudit  Abb.inc.ad  audicntiam.col.?.n.d.dc  prq« 
fcnp.CuiuvrentcnriamfeqoimrCaGr.  conf46.viro> 
& examinato  Mnfto<nu-4.vcrf.  dicendum  c(k  ci^o» 
Vut.a.^cm  retett  Crau.de  antiqtcmp.par.  i.c.  ^ au. 
4a  io.vbi  adducit  (imiic  didlumi^  vbi  prerumiturtcaii 
' (z  ioAa  in  Pnocipe>intcUigimr  conua  Iubdiios,lccus 
, in  non  TufaKiiris.Abb.  in  cioterquatuor»  de  maior.  6c 
' obed.IafJnl.n  tc(lm.coli.C.dete(lam.dc lUbditetU 
S/ rasionem  f huius  limitationis,  quia  Gcucnon  lubdi- 
f o non  potcG  Princeps  prciudicarc:ita  ncc  come^  ed 
aliquidalTctCTCtper^ei  prziudicium  hai.  vii  tenuit 
aSoc.fcnxonl.  1 20.nu.  10.vcrr.95  .cafus.vol.;.col.&.  3c 
con(!27.nu.4.vol.eo>  vbi  adducit  criam  Aret,  in  plu* 
nc5ancg.c.cnmd  nobis. vbi  etiam  Abb.dctcGi.But. 

. & Abb.incconflitut.dercliglordomib.Ca(h.conl: 
i56.v>ro*&  euminato>5c  cofiso.  primum  dubium. 
Aicx.conrit.aliascon(iiIuinu.i4.voL7.Crau.c6GI. 

' i04|.Qu.8.quem  adducittdc  fcquitur  Quintilian.Man 
-doCin  addit.ad  Lapum.d.alicg.7.vcrJimiiorccudo> 
In  eadem  opinione  videtur  cnc.Cim.ren.c6r.io.  nu. 
4^uod  cA  Soc.(i;n.vc  ipfc  tcAaiur  tn  c0ni.z7.vol  j . 
S4  A mpliaturf iAa  limitatio.vt  ptocedatctiatli  con* 
tra  n«  ruraliter  r6  fiibditum.Nam  quidam  funr  Prin* 
cipi  omnino  non  iubditi  • icd  propter  aliquam  causa 
tantum.  Contra  peimosdt^a  Principis  plcmlTimam 
fidem  inducunt . Contra  iccundos omnino  non  (ub* 
ditos,  nullam  Gdcm  faciuntnaturalitcr  autS  no  fub* 
diri*qui  natura  quidem  rubduinonCunt,  fcd  ratione 
alicuius caufxiubdincthciumur omnino  non  (ubdi* 

■ tisacceduntinamconrta  cos  verba  Pnncipis  nullam 
faciunt  probaiioncitiiira  concludiiFran.de  Aret,  in 
d.c.cum  i nobisvdcrcAib.vbidicitiquod  ti  Papa  pro* 

• cedatedtra  laicuin  io  tcrri|  Iniperij , tamen  Ubi  l'ub* 
dirum  ratione  c.aufar , puta  quiacaufa  cti  Ipiruualis»* 
hoccaiUdi^a  Papx  nullam  tidem  faciunt , ncc  vllo 
nodoeiusaiTcrtioni  dandum  criti  exemplum  quoqi 
Kinusrci  cd  in  Cie.  padoralisiupraalicgara.  vbi  im- 
perator procedebat  conrra  non  lubdnuimqui  tamen 
pratcndcbaiur  fnbditus  ratione  delicii  commitiim 
85 Principem  . Rarioautcmthuiusrcimamfcdacd. 

Nam  hoccaiu Princeps,  vti non potcd plenitudine 
Idpotcdans . At  quod  credatur  t indidin^e  l^incipis 
aticniom  ruinm£potcdatisprmilei;iuQi  e(t  • Igitur 
non  mirurnift  hoc  ca('u  illi  non  crctiitur.  Hanc  ratio- 
nem poluit  Arct.in  d.c.cum  a nobis  de  ita  concludit 
Socdco.in  d.conf.zo.intcrconf  Curtiifen.  incip.  tie« 
penumero  animo  reuotui.nu.  to.3c  contiz4.in  praesi* 
li.nu.4.vol.3.dcconf.vbi  loquiturincaufaquomnda 
Marchionum.quinaturalircrnon  erant  fubdiii  Duci 
Medioia  ai>fcd  ratione  quorundam  fcudoruin«  quo* 
rumdire^om  dominium  ad  Mcdioiancnfis.Ouccs 
pcfiincbar.5c^oc  calu  confiiluit  adertioni  cius  con* 
tra di^oSiMarchiones dandum  non  ciVc>  quamuisra 
riene  (hidorum  fubditi  viderentur.  C^od  etiam  tra* 
.dic  idem  Soc.c6f.t20.col.s.nu.io.vol.  3.  vbi  pulchri 
hanc  materiam  didinxit . 

S7  «Dcclarandattamcn  cdhaecampliario,vcn5pro* 
cedat  m Summo  Pontiticctqui  contra  laicuin, etiam 
non  lubditum  aliquid  alTcrit  > in  caufaad  Ecdetiam 
pertinemii  puta  oug  concernit  peccatum  t vel  cd 
caufaiivatrimonialis  t <Sc  huiufmOiii  9 ita  concludit 
Socin  dxonr.zo.inccrcontil.Curtq  fen.  incip.  Sxpc* 
numero  animo  ccuolui . num.  14.  In  hoccium  cadi 
l^omifht,  vti  potcd  plenitudine  poredans.  idem  vo* 
luir  Cadr.d.con(.4ii.vifo  & cxaminaio.col.  ).vaf.di 
cendum  cfl  ergo.vol.  2 vbi  dicit , quod  Papa  non  po- 
tcd pcoccdac  conua  Uicuiu  ooa  lubdiiupniti  ia  his, 

A 


qu£  concernunt  periculum  enlmx , vel  cauCim  ma* 
trimoni}. 

S8  l.imitamrcerci6t  principalis  concludo  >vt  proce* 
dat  quoad  exprefla  tmi  Principc,rccusquoad  tacita. 
Ideoti  pnnccpsdicaifc  aliquem  feudopp  demerita 
priuade,  prdb2tur  quidem  demerita  pcrnuiufmodi 
afl'enioncni:non  tamen  prqba  tur>  quod  priuatipfuc* 

* nt  fada  eu  debitis  folcmniratib.  Se  citata  parte  i pro- 
ut ticri  debet, ita  in  fa  Ao.refpondit  Gemin.  coof.s  u 
Gregorius  duodecimus.num.i4.vci1'.potcd  iccundoi 
rcfpondcritvbi  odidadducir.gl.md.Cleiu.idlcenr$ 

* Spqubiif  ti  pontifcxdicaripcrprocuratorcmcoram  Ic 

fadam  rcnunciarioncm,  probat  quidem  rcuueiatio- 
nem»  non  tamen  probat  illum  vere  procuratore  fut(4 
fciquia  potcd  /icri,qu6d  illo  tempore  dominus  rcuo 
caucrit.&Gcmin.citacfequuurque  Dcc.conf^.dod.* 
Scrcnidimu5.nu.7.Crau.d.(rad.de  antiq.tcmp.par.  z. 
e.  3 .nu.9Qiunti)..M  andofJn  addic.ad  Lap.d.allcg.7- 
veif.  limito  fecundo. 

90  Liniitatur  f quarto  principalis  conclutio,vt  pnxe 
dat  in  aiTcnioncdiiperqua  Princeps  fundat  imetio- 
nem  fuamJccusautS  ti  tint  vcrba.qua:  nihil  in  fe  c5- 
tineant,  per  rp  princeps  adaliquid  facicdum  mduca- 
tiir . Ida  enim  iioninducunc  plenam  probationem .. 
C'lcm.tiSummusPonti(cx,in  li.de  icnt.cxcom.ca.  ti 
Papadcpnuileg.lib.6.Lap.ind.aI1cg.7.  vbi  dicit, <p 
ti  Summus  Pomifexnominet  aliquem  timpiidter, 
ncefe  in  illa (undandorubnominedi^^niiatis, noa 
perhoc  aderityde  probateum  talem  dignitatem  ha- 
bcrc;vclutl,(i  f^ribar  ArchicpiicopoMcdiolanc.Ar- 
chidiacono  PifanOfTliadcoCanomcoFlorentiQo» 
& huiafmodi;nbenim  perhoc  prob.ir  tales  Archic* 
ifeopum,  Aichidiaconii,  vel  canonicu ; (1  aut?  feri- 
at Petro  plcbanoplebisSandi  t^urentijres  illius 
plcblsrcdi(uantur.lxncprobati]iumpicbanum»qa 
fuper  hoc  Fundat  intentionem  fuam,  quod  etiam  vo 
luit  Abb.in  c.pcrtua$.vcrf.fcdcgon5credo,dc  pro- 
b.ition.qucm  adducit  Quinti iian.  Mandof.ibi  in  ad- 
ditio. Hocidcmlcntit  Aug.conf.  368.  Scrcniirimus» 

9^  VCrf  ti  cnim.cot.i.vbi  dicit  etiam.  qii6d  f tunc  dipet 
narratis  Principis, non  fundatvrcius  intentio , quan* 
do  narrata  ifon  habeor  fe  per  modum  caulxadid^ 
quod  in  literisconrincrut.  Incadcni  femcntiafucrc 
Butr.inc.ti de  uccefabimenat.  Alex conf.is.coi.z. 
vcrf.Sc  dicitur  in  talib.vol.  x.  vbi  dicunr,  tunc  verba 

92  Principist  tidem  facere,  quando  funt  nccctiaria , de 
conferuntad  id,dcquoagitur.Arcr.coof.:4.  co!.z.in 

93  zAub.  vbi  dicicl  luncdici  fundari  imeniioncin  piin 
cipis,qn  narrat  ea,  qux  rum  mouent  ad  c6cedSdum.- 
Bal.conf  263. Verba  inllfiprociirx.col.z  vt.l.i.  Se  in 
l.li  voltitare.Cdc  tidcicom.de  in  l.i.  C.(i  falfa  caufa 
adicd.lcg.Alex.conf  Sa  coi  y verf  praterea  verba , 
vol.3>&  confis  i.col.  2.uol.7.Soc.fen.conf  218.  col. 
z.verf.hocaut  multofbnius.vol.t.  Atiiid.  decif.BT. 
quos  ods  adducit  Crau.fupracit.trad.  de  antiq.teitip. 
par.  t .e  3>nu.  17.  de  apud  iAos  videre  poteris  ,qti  ior6- 
tio  Principis  dicatur  (hperveibisfundari,dcc.lncadS 

^ opinione  fuit  Cald.conf  a.titolcpriuilcg.qucm  fecu 

94tuscti  01d.Conr.258vbidininguir,tq>ueibaPtinci« 
pi$,autJutnarratiua,autafU;rtiua,autdilpotitiua,pri- 
mo  cafu  non  probant.Verba  aut  alTertiua  io  fado^« 
prio  probant, verba  dirpofirina  inditiind^  probatio- 
nem inducut, de  concludunt,  q>  ad  hoc, veverba  Pria 
cipis  pfobcr,nccc(rario  requirimr,qu6d  uper  eis  cius 
fundaur  intdtio.Et  per  hanc  limiiationd dicit  Parif . 
conft  14.011. 22  V0I.4.  verba  Summi  PAtiticis  pro  « 
bant , quidem  id,fupcr  quo  fundat  intentionem  fud, 
nuii  tamen  probant, tiid/]uod  iueidcntcrdixit,prin« 
cipalitcrreuocaictur indubio . add.Lap.allcg.7.vbt 
dicit,  Ii  Papa  rcccommendat  alique  iudici  fecula*' 
ti  ranqplcbanum  illius  plebes , probant  id<^  hm6i  Ji- 
lerx  ralcin  plebanu  cti'c,quoad  cAcdurp  illattiifccus 
aut  ti  ptmcipaUtarcuocaictur indubium, qt etiam 

dict 
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Iffici  pofcft  tx  decBcIUm.i^jo  licct  dominus  vbi  di- 
^5  cir.t  quod  H vicccanccllarinsdecommiflionerum- 
mi  Pdtificisteftcstccepcrii  fupcr  informaiionc  nar- 
ratorum in lireris»  talcstcftcsnon  probant adaliud» 
quam  ad  cffeelum  literarum  confcqucndaiu,  qucin 
reiuiit  Parisvbi  fupra. 

^ AmpliamrtiOa  limitatio,  vttalia  verba  cnficiari- 
uai  fupcr  quibus  princeps  non  fundat  intentione  fud, 
nec  etiam  pratfumptionem  inducat.ita dicit  Imo|.in 
Clem  ^fummuspontifcx.ad fi.defcnt.excdmunic- 
' \'bidicit,qu6d(i  Papa  nominet  aliquem.  fubtiralo 
dignitaiisiiton  probariilum  talem  djgnitati  obtine- 
le.nec  quoad  plenam  probationem,  nccctidquoad 
prsfamptioncm.Qnod  etiam  fequitut  ibi  Card-in 
quinta  oppoGt.  quos  refert  Crau.  in  loco  fupracit- 
yj  Cotiita  hancfampliaiionEvidcnirfacctc id, quod 
fcribitAlix.cofis.nu.;.vol.s.vbi  dicit,  quod  vctba 
‘ enunciatiua  principis , etiam  fi  in  cis  non  fundat  in- 
tentionem fuam,  inducunt  qualemqualem  prcfiim- 
ptionem,  quemadmodum  facit  etiam  fama  adco,q> 
in antiquis  talis prarfumpiioinduccict  plenam  pro- 
bacioncm,adducil  But.  in  c.  fi.  de  fucce  f ab  intcfl.fc 
9Sl0.Andr.in  c.non licet, dcteg.iut.in  tS.f  ldcjtc6mu- 
* niter  teneri  tcnariii,ctia*fi  veiba  effent  de  faSo  alic- 
no.&  huic  opinioni  videturacccdcreSoc.  fcn.conf. 
i66.In  caufa.qui  vertitur, nu.  js.vol.  a.qucm  tefert 
GabT.lupracit.concl.a.nu.47.  _ J 
9P  Sed  pofliintfacilctconciliari  quod vcmm  Gt  ,qd 
} inducunt rtnalcmqualem  ptzfumptioncm,vtdicit 
r Alcx.non  tantam , vtomis  probandi  in  aductfaiiuin 
rciiciant,  vt  dicunt  Imo.  & Card. 

ICO  Limitatur rptintofconclulionon  proccdctc,qtiJ- 
do  verba  principts  cITent  fupcr  co,quod  vctifimilitcr 
iguoraret,quoa;afueiiam  G Gindctftipcr  eo  intciio- 
nem  <uani,eius  alTcrtioni  pon  flatur,Bald.  conf.  ;;p. 
' rroponitur,col.i.inG.vol.i.quem  rcfcrpjc  fequitut 
Crau.  vbi  fupra. 

10*  Limitanirtfexto  concluGo  principalis , vt  non  ,p- 
cedat , quando  princeps  aliquid  afTeterct  ,fupet  quo 
liberodilponcre  nun  potef)  in  alterius  ptzindicium, 
velutinon  potcfl  princeps  alicui  prziudicarc  circa 
iufgentiri;  igitur  fi  aliquid  circa  hoc  affetat  in  prziu- 
dici  u t crti  j,non  erit  illi  credendum , & ideo  fi  ptiucC 
10 1 fa  liquem  feudo,  q,  Gnc  iufia  caufa  facere  non  pdr, 
& cauiam,<]u;cu  qioucat,cxptiraat,  nb  erit  illi  Gdes 
' adhib(da,quiacfretteftisincaaCi propria, iiawoluit 
Abbas  conf.  327.q.vol.a.vbi  in  Gmili  adducit  loan. 
And.in  c.i.deofH.dcicg.in  6.9  ptinccpstcncmrob- 
10;  fcruarctfuu  contraQumiG  iuflamcaufam  oficndac 
inc6rrarinm,quodCt  voluitBal.conf.  }ad.Rcx  Ro- 
f 04  manorum  ad  fi.vol-i.vbitin  principe  n6  ptzfumi- 
tur  iufia  caufa,  quando  facit  alic)uid,lupcc  quo  libere 
difponere  non  ^tcfl,vt  cum  infringit  aliquid  ad  iiis 
naturale  pertinens.  Idem  dicit  Srx.fcn.conf.27t.col- 
pcn.vol.i.Dcc.conf  dod.nu.  6.Sc  fcq.  vbi  add.Andc. 
de  Ifcr.in  c.i.in  prio.ad  G.tit.cpiotcm.mi.  dicentem, 
9 nec  regi,ncc  principi  ctcdiiDr.G  atteflarctur  petli- 
ictas  cius,  vel  priuilegid  alique  ral*  dcl  iclu  comiGf- 
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pofTunt.Gozad.c6f.2d.col.7.eifeameJ.CompIu(¥l-/J* 
alios  adduc, t Crau. fupracit. trafLdeantiq.temp.par.  't‘  ‘ 
l.nu.ts.cum  lcq.quc»apudipfun)vidcrepo<cs,&id  t* 
efiamienuitM.ind.in.add.adLap.d.alleg.7.Menoo 
d.c6froo.nu.2d.vbiprzrcriljptadiflo5adducic  Rui.  r-4, 
confq  i.col.  1 .vol.  t.Parif  cdf.  t.nu.so.vof . 1 . dc  quod 
nocrcdaturPriocipiairercntialiquidinalixiiusptae>  >. 

• >udiCium,rcouctuntefiamptxtcrfuptacit.Fely.inc.' 
cumaoobis.dcicflib.Alcx.cfif.ii2.nu.i.vol.7.Soc  ; 
lcn.conf  1 27.V0I.1  .Cotn.conf.19p.col.  7.  in  G.  V0I.2,  • ’ 
Anchar.conf.;99.col.ti.Dcc.conf  124.c00f.220.c6-  -x 

■ Gl.j;7.conf.5;6.Cmi.iun.conf.t44Col.4.conf.  170»- 
col.7.Crauct.conf  13s.nu.42.conf.171.nu.r1.Ang.  , . 
conf }tsil.Scrcoifs.col.2.Roma.conf.3dp.col.t.  Rui.  ' 
conf  ;.nu.  1 .q,i4.conf  1 71  .num.s.vol.  i ,Afl1ic.dccir. 

30}  .pu.  t s.St  huic  opinioni  acccffit  Ctauct.de  anuq. 
temp  par.i.tbi  hanc  opinionem  plnribusrationibus 
otnat,atqilaidollcndit , quzGntca,inquibnsFtin^' 
cepsalicui ptziuJicarenonpotcfl,inquibusconclu- 
dit  PrincipisaGcitiom flandum  non  circ,&eid{ opi- 
nioni vidctul  acccdctc  lofcphus  Ludo.cum  i|s,quos 
allcgat.in  concluf  14.  vetf  infertur  43.  dc  plurcs  adtiu 
eit  Ant.Gab.in  d.concJ.2.nu.2S. 

297  Conitatinm  1 tamen,  9 ucdatnr  aflertioni  Princi-  . 
piStCiiam  in  hisdupci  quibus  libere  dif  ponere  aSpo- 
icQ.icnuitBal.c6l.32S.QuzriturGRcx.col.pcn.vcrC  . . 

10»  pjiib  m Piincipe.vol.  1 .vbi  dicit,jqu6d  fi  Princcp» 
veUt  lol  Icrc  IUS  natutalcivci  gcnufi.dc  exprimat  cau- 
ifam.piopicrqudidfacinG  quidem  difacisvcrbiscz- 
pfiinat.picne  piobanfiauieni  vctbisgcncnlibusdp-  ■ 
tum  pizfumptioncm  inducit , quod  luQa  caufa  mo- 
ucaiur,9  criain  in  cadem  fpecic.rcfponditSocy.fcn. 
confS7.ViGsinucfliiuu  fcudi.nu.i8.vol.  3.dcconC  , - 
4.lupcr  quzA.col.3.co.  Vol. 3. lafconf227.col.fi.  vol.  u 

• 2.cum2liisp;urib.quo$adducuhtCtauet.inl(KoGi-  , 
pracit.de  Mcnoch.iod.conf100.nu.26.di  fcq.  dc  plK  . 
ics  alios  addddi  Am.Cabr.c6ci.2.nu.28.cuiopiuio- 

ni  videtur  etiam  acccdctc  Mcnoch.in  d.  conf  100. 

109  Conciliati  poliunt  thijopinioncsijuobasmodis.' 
'Piinib  dillingucdohoc  modo.  Aut  princeps  exptef- 
lircaufam  in  htciis,proptcr  quam  vult  alteri  prziudi 
catc,dthtxcaluillacaulicrcdiiureircvcra,dc  prrxe  ^ 
dit  hzc  Iccunda  opinio,dc  in  hrx  calu  loquuiur  Do-  *- 
flores  fupracit.  Aut  non  cxprctritcaufam.lcdGmpU. , 
citer  dixiCilc  Titium  piiuarc  feudo , fcd  aliqua  cau& 
vctiGmilis potcfl  imaginari,  dc  pati  mrxlo procedat 
fecunda  opimo.quia  ctedimr  Piincipi . Aut  non  ei- 
ptcQitcaulain,  nccalirpia  putcQ  imaginari  ,dctunc 
ptrxcdit  prima  opinio.quianon  creditur  Pnneipi, St 
ira  elegamn  cuncifiatiii  Mcnoch.  d.conf  100. 

110  Sccunddtcqnciliatipoflunnvt  primaopiiuopto- 

cedai  quoad  cifcftuin  plcoz  probationis,  s.vubquo  ' 
ad  przfumpiionem , quzonuspiobadi  tciiciat  in  ad-  . 
ucrfatiqm .Cum igiiurpiioce^ aliquid aflcricaltcti  . 
prziudicialcprobat , qiioadptzfumpiioncmadeb, 
quod  Ira  nsfert  onus  privandi  in  aducriariqm,  pleni 
vero  non  probat , dc  ita  etiam  fcntit.idcm  Mcnoch-  y 
dzonfioo.  - • ,.i 


fctdc  propter  hex  fcudum  .quod  ab  ipfohabebatad  ' s »t  Sed  Ii  priorem  f opinionem  retinere  voiumns,n{- 


principem  rediide.  Adducit  ctid  Abb.  in  Clcm.  i.de 

105  ptobac.vbidicirtPapampcrvciba  lua  nairatiua  nd 
pofTc  aliquem  ptiuate  iurc  proprio  , nifi  culpa  pro- 
betniCacd.confiaS.lnquacfiione,  ()uz  vcninit  in- 

106  icf  A ndream  in  ptinc.  vbi  diai,  t quod  non  Qaiur 
afTcniofli  ptincipis , qu6d  quis  contra  eum  cnmcn 
Ixlz  malefiatis  commifciii.  Idem  icnuit  Geminian. 
(onfd.s  tCtcgoiiusduodccimus.num.  14.  vufieni. 
aut  dicii.l  dem  DccxonGI.4 10.  In  caufa  mota  num. 
«.vcrGc.j.piincipalitcrA  confti.  s . In  cafu  ad  mc 
tranrmilTo,cof.  I i.dc  conf  S7>fPro  tefoluiionccafus, 
num.  icxcolum.pen.de  latiflime  conf  dao.Vilopunt- 
flo,coluin.|.dc4.Iafconf86.col.5.vol.3.Campcg. 

> iaKtcoaGi.Biunixoiil.2.colum.d.vctfcoaiuni9ii 


pc  quod  udcrcdaiuralTcitioni  Principis  in  ijs.in  qui- 
bus linccaufa  difponere  non  poicQ,quam  ornat  Cra 
uct.in  d.trafl.dc  anciq.iemp.  plutib.  rationib.  dc  ma- 
^zquitati  vidcmrconfcntanca  ,ca  limitari  debet, 
Vtnonpnxcdat.qnadoPrinccpsaliquidmotu  pro-  - 
ptio,  dc  cx  feientia  conccdiiiiii  ca  enim  conccflione 
pnefumimt  caufa, licet  nfiesprimaturuta  Umitat  laf 
inl.fi  tcflam.nu,s.vctlliiiiita,quodinPiinc,p^C.dc 
scfU.adduut  Kom.  conl'436.  Quod  indultum  Petri. 
ci>l.6.dc  in  l.fi  vcro.d.dcvinxff  I6I.  matt.  Aliosalle- 
gat  Crau.in  d.trafl.dC3ntiq.icmp.  nu.  23.  vbi  tamen 
1 1 2 exf  lententia  Dcc.in  c.quz  in  xccIcGatum.colum- 
IS.vcrGc.fupctcQtcttium, deconliit. id  intclligii  in 
hit,quz  funt  iiuispoGuui  untuA  ibi  ciii  limuai,  ve 
. etiam 
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. De  pfbbationib.  ConcL  MCCXXXIIII.  4>4 


) etiam  t in  prariudicium  tertii  poHu  Princepiver* 
bum  ambiguu  dcciararc^qu^  omnia  apud;plum  U* 
te  Videri  po(Iuot>  cum  reliquia,  qusadhauc  inatC' 
riampeninenr. 

1 14  Umitatui  t Teptimo  principalis  concluGo»  vt  n6 
procedat;  qnexaUattone  F^iociptsipte  princtpa- 
lirer (entiret commodum  ,dcfubdiri  tam  mediati» 
quam  immediati  incommodum  iunc.o.ipri  Phnei* 
pi  lidcrcdjtuMtadicitOldrad  cofa^S.  Adr.de  Ilcm. 
in  oi.qut  fuccerteneauc.dc  tbi  A1fl1Ci.nu.x7.  R.otA 
Val.cd(.i.nu.TS.vol.2.f>ulchielorcph.Ludoui.cdcU 
i4.tctCinfar.  4;.  de  oos  infra  io  conci.  Rebellio. 

1J5  Ad  hanc  limitationem  plurcs  declarationes  ad* 
ducit  Afliaod.c.t.quifucccf  ten.  Rol.a  Val.  in  d. 
conf.i.nu.87.8s.89. 90.9i.eumfcq.  vobi.  quasapud 
ipfos  videre  potens . 

316  limitatur  t o^auo  coDclulio , vtnoo  procedat 
qoaodoPuncepsea , quae  dicit  verillmilitcr  habuit 
ex  informatione  partis:iu  limitat  Dccconf.doamu. 
i i.vbi  adducit  But.in  Clcmen.  1 .de  Probatio.  Alex. 
cooHi  ix.Vira  copia,  ver.accedit,vol.j.  pulchre  lal. 
in  1.(1  teflaincntum,nu.;.vcr.vltimoliinita.C.dc  te« 
Ramen.vidc  ad  hanc  iimicationem  ,qux  dixirous  m 
concImAlTcrtio  Papz,nu.2o.  de  plurcsad  hanc  limi* 
tationcm  congerit  Gab.dconcl.i.nu.40. 


li  Jm/hnmmtMplurM  ,%^ihmdimtthm 

ri&tur^Uftimfrffmmnur^Modfr$m«fcriftu  tjim 

ttrOt^ms  tat  orJtmvtrbontmprdJkfftttvr , (J  ^ 
prr»;  t/i  in  ttott^pr^Jitmrtmr  fuof  priui  in  tnttiU^Jn» 
] 5 Mnior pr^fumimr^mprtmontmtmstmtii 
l6LibtrfMttx  dMobutJirmit  tt  dtbtturtx  ufttamentta  , ^ 
prima  nomnatmtfi. 

1 7 Fnnduifi  in  todem  tnftrumtnlo  dmAm  b/potbtcatttfjiif 
it pTdfertmrttptt  pmno  nominatui  tji. 

1 8 Prior  fui  tfi  m ordxuJiriptMrapnt  tiiam  prhr  in  mdi* 
ntpojidtndi. 

Prtoruattxordimferiptmrf  non  pro^nr»  quando  fu» 
biiilamjteriaaUudpofiMUt . 
xoOrdoftripturuprioritaiemnonprobjt.  quandoffttmu» 
dumtum  mttQtgtremuitAiiui  annuIUrttur . 

>l  DonauofafiafUoin  pottftatt , iydttndttmaucipatofi 
ineodtmtmiirmmtmto  Yeptrisfur,  erdotonurruudut 
fd),vt  donatio  vaUat . 

XX  Pa£ia  plura  vbt  in  todtm  contrs^u  reptriamtnr^  a£lu 
^yVtu  contraiiui  in firiptit  etUbrttur , vnum  aittm 
prtus  ditimompottf.^^oddeeUbtdjutm.il, 
24*PnoritJitxtod$aturprobdta  , quodqmiprobutduntf 
quo facium  tlUtd  tf^uod  primi  tjit  conttndit , 

15  Im^mmtnta  duoji  todtm  dit/aHa  rtptruutfuf  melior 
tji  condit  to  pojjidtniit . 


1 17  SublimicancurT Aipradida,vt noproecdit quoad  ad Injlrumtntadmo^ vbieodem direonji^ajimtdt obtimt, 
bene  meritat  quia  in  Principis  aflfcrtionicciamin  quiprobMpriorrtatem  bera,  qmaUludinftrumtntmm 


alramapraeiuditium  fl.<tur,.laiicdl*a27.col.7.voi.a. 
Bcro.coni.6  s «nu.  Avol . t .cum  al  i s,ouos  ad  hoc  pro  • 
poUnim  vidtre  poecsTupra  lo conci  bene  muna. 

$ublimit2d9t$u(o'<^^rupradid^luniraiiones, 
vtn6  pioccdani  in  antiquis,  in  quibus  verba  Prind* 
pis,in  quibus  fundat  intentionem  liiam.probant  om 
mbus  cafibusetiam  in  prxiuditium  rcttj|.  Domin.  in 
4-0  Papa.col.a.dcpriuil.ind.  Aiex.conf6.col.fl.vol. 
i.coof.  1 5.col.2.  vol. ) . Dcccoiif  r46.col.pca.  vcr.$. 
praedicta  conclulio , dc  conf.  1 5 2.  coi.  pcn.  laf  conf. 
34.Adniotiu4data,nu.  9.V0L  t.  cum  extern  addu- 
cis lati  per  Crau.io  d trad.deanriq.  temp.c.imum. 
X5.Q|)intiha.Mandof.  ad  Lap.in  d.allcg.7. 

J 1 9‘  Sublimitldq  t funt  fecudo  locoomncs  fupradicif 
Umita tiones  vt  nd procedamde  coluctudihe  Regu 
mudi.de  qua  dida  Piincipum  plcoar  ^bationis  loco 
iuiu,ita  dicit  Bald.c<Nir.227.pndiccm(ilui,vol.;Ac 
con(42o.quaedam  Icnptura.  eodem  vol.  dcin  l.cxS* 
plo.C.deprobatio.Meoocb.d.conC  too.  ou.2d. 

C 0^  C LVS  ! 0 MCCXXXim. 

R G V M E N XV  M. 

Prioritasl  quo  probanda  fit>  & quotno* 
do  probetur. 

SVMMURIVM. 

I Prior  Umport  potior  t fi  iurt. 

*Pnor  nominatui prafuntitur  dijrnior. 

Statutum  Mominanipritnoloeo^quot,emJituriUotpr$‘ 
mogradu  vocart . 

4 Priorgradti,mdj^it dikfimt premitur . 

5 Tt/Utor  votam  aliquot  ad  OfrtditattM  uomint  ctMefhuo 

ptttOi^tittrvocaft  ptrgradut,^  ordint fucttjiuo. 

4 *Prioritaitm  aUtganti.puobandt  onut  tnemmbitjSiiu  quit 
agat<Jiut<o»utmaturxrttibid,nu.7. 

1 GratUinobttnmtdtbtmJUiovaeatutiif^pittmbtmJt^  ' 
Ciumt  quodpofi  datam  Uterorum  eiditum  rtut  aOitat^ 
ah  to  probandum  tH  anti  datum  conditum fut^ . 

9 Ctrditvr fiut  agat  Jha  eonacmatur priorttattm  probart^ 
Uuttur . 

I o ft/tut fundam ft  mpnoritate,  illam  prohart  nd  ttmtur. 

I I Prhritoi  quomodo  probetur . 

itOrdofripturgpriorite^tcm probat , 


fmtctl^atum.Contr.Hu.iifConetUatio  nu.fj. 
a7  Infirumxntum  tdyrtm  prajumitur»  quod  certa  bora  et- 
Itbratumproiatur  altero  ttthtldc  certa  boraprobanUt 
fcd  dt  eadem  dic  tantum . 

*Diiiio  iT pluitUihil m ttfUfokt  optari . 

29  T ^sdepwtnttijnr  difitonem,ip  pluifprpuolnaimim 
. terdifto  vu poj^ttii . vbi  UfUifunt  bine  inde  pam , 
qo  Temporii  maiorem  certitudinem  probam , obunci  etiam 
contra perfonam pnutlegiaimn . 

Collatio  ordinarq/i  appareat  fadia  certa  bora, profertur 
eoUationi  Summt  Pot.  tn  qua  ntiul  de  certa  ^rs  cifat^  ' 
^4  Ordini  I ratione , vbi  aliquid procedere  debet,  td pritu  fa  - 
(lumprpfumttuT . 

^5  Infirumetaplura  vbtineodiUbrofcriptafunt , idpriut 
pf(fumitur,  quod  debet  procedere  ex  ordine  iuteJefiut. 
jS^Dotiibppotbeeapnor femper  epteriiommbuipfumitur, 
ly  Ptfco  quando  minuiJaueatmr,qiiamprtuato , 

^8  ‘Prioritatprttjlesprobatur. 

p A f r j»  r\p  prioritate  cdtendatunnec 

X idquidcmmirum.cum  cxcaqui 

plurima  comoda  oriantur.  PririKi  etenim  ceniirimu 
t cfl.eumfqut  priorefttcmporepotiorcmiurccllc.l. 
quoties  vtriuiq  fF.  de  pignortb.  1.  qui  balncu  in  prin. 
ff.q  pot.in  pigQ.habcir.  l.potior,in  prin.ff.co.ti.c.qui 
prior  dc rcg.iur.md.de’ efl  regula  vulgari0ima,ita  vc 
Ratione n6iodigeai.Dcindepriorno«iinarustdt* 
gniorpr^fumitut,  Bal.inl.pen.  vcrfj.oppono.  C.de 
vexb.obl.qucm  referendo  Icquitur  Fcl.in  c.cum  dile 
Qa,mi.4.vcr.  per  iflaoi  regulam  derefeript.  Nar.coC 
;o9.nu.to.voi.|.dcidco<jixii  Petrusde  Arbobustn* 
d ter conf.vlt.volunt.conr  t17.au.  i.tf  t flatutu  nomi* 
nans  primo  loco  aliquos,  cenlet  primo  gradu  ipfos 

4 vocare.lditcnuiiDcc.c6f7p  nu.i.prgrcrca  fprioc 
gradQmagisdiledhisprxfumitur.l.cuinpater.S.a  (c 
pcto.fl^dcJcg.t.l.quones,}n  prin.lf.de  vlufruc.l.h^re 
des-!i.H.ff.dd  Trebei.c.pcn.declcd.lib.d.c.mandato, 
de  prcben.eodi  cim.S<K.c6r.)7.vii'o  teflamento  vol. 

5 j.vbi perhocc6ruluir,qub^Qtcnacocaliquosfub 
nomine collc^iuo  ad  fucccHionC  vocaueric , vclutl 
agnatos,  vel  cognatos;  intdligic  vocafleprimogra*  , 
du  proximiores  ordine  fuccelliup.  pfumiiur  n.  pno* 
icsc6iun^ionc,&aflimtatc»magisdilcxi(re,dcidco 
cos  primo  voluiflc  vocarij.  cu  ita.S.  cu  in  fl  Jcicom- 
miflo<fF.dct^.  i.cflaliisibipcrcQallegatis.idgfcie  » 
dtcit,iu  c5f.  i4c>.co.vol.dc  io  c^*.;  1 • na.a.dc  coiiLd^. 

0U.X4, 
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tiu,T4.vol.4.0ed<fdnCi.  ao.6.&  d.conf.  79.  in  prine. 
Soc.Iun.conf.dz.num.  16.  vol.^&rario  redditurper 
lurifc.inl.publius.§.fi.fF.dccond.&dcmonft.Nam 
abfurdmncft^quod  plus  videatur  tran?  ferre  in  cum, 
quem  fccfidolocovocauit  >quam  ineum  quem  pri- 
mo loco  vocauitPlura  poflem  referre  coro  moda  ex 
prioritate  manantia ; fcd  quoniam  a materia  nodra 
longe  abliint,  omitto. 

6 Prioriratcratadcganti  probandi  onus  Incumbit.I. 
quotics.acl.matcr.C.dcrci  vcnd.faciunt notata  ini.  • 
non  folum.§.fed  vt  probari.tf.de  nou.  oper.  nunc.  & 
in  l.cum  aftu.Sc  ibi  gl.  in  fi.ft.de  ncg.gcft.&  Clcm.fi. 
de  referip  & no.  per  Imo.  & Modcr.inl.inilla.ff.de 
vexb.obl.Bar.in  l.fi  is.qui.ff.de  iu.fif.verf.  vl.qusro , 
& in  1.  i.C.  de  iure  fifei , Jib.  jo.>Icgufan.  in  tratl.de 

Eignori.in  2.  membro  quintx  panis , nu.4  j.  Id2  dicit 
artol.  in  1.  & qui  nondum.S.  i .ff.de  pignotib.plurcs 
alios  congerit  Barb  in  apoftil.ad  Bald.  in  1.  cum  res. 
C-fi  alie,  res  pignor.  data  fit. 

7 Quod  ampliarifpoteft.vt  procedat, Gue  quis  agati 

fiucconucniamr.  Ni  exceptionem  fuam  fundans  in 
prioritate  illam  probare  debet.  Quapropter , fi  fui^' 
t mus  t Pontifex  gratiam  fecerit  alicui  de  beneficio 
vacaturo,  &ipfc  petat  bcncficiu , quod  dicatur  a reo 
conuento  effe  conditum  poft  datam  literarumgra- 
tix.dcbct  id  probare,  cum  te  fundet  tn  prioritate , di- 
• cens  illam  gratiam  conceffam  ante  conditum  bcnc- 
ficium.ita  gl.quam  ibi  fcquuntur  Imo.&  reliqui  feri- 
bcnt.in  Clcm.litcra.s,dc  rclcrip.&;.idco  inquit  B.il.in 
9 l.tnatrem j)oft  Iac.de  Aret.C.de  probatio.quodfcrc- 
ditorfiueagat,  fiucconucniatur  debet  prioritatc.in 
qua  fc fundat, probare, ad  quod  adducit  texr.  in  l.dc 
rcb.C.dcdon.antcnupt.vbi  lmp.Dioclc.3t  Maxim. 
aiunt.Si  donatio  fpontcfaila  fit,crcditorcsfcpctcn- 
tes probare dcbclc res  donatas, antedonationefibi 
obligatas fuilTc,&  hanc opinion6 tenent  ibid.Caftr. 
& Sal.nu.  f.  & illam  comprobat  Ncgulan-in  d.trad. 
de  pign.ina.mcmbro  quintx  partis, nu-4J. 
lo  Limitari  poteft  iftajconclufio,  vt  no  procedat  in 
fifcornamrcoa  fifeo  conuento  onus  probandi  incu- 
bet  tem  fuiffc  fibi  prius  obligatam,  quod  filci  fauotc 
jnttoduilum  cft, id  dicit  Bar.ind.  l.  & qux  nondum. 
§.i. ft.de  iu.fif.pcrd.l.primam.C.dciu.  fif.quC refert 
Ncgolan.fiipracit.Ioco,nu.4J.  veri,  fallit.' 

II  Probamrautprioritastplurib.modis.Primocxot- 
12  dinefcripturx;namg.1priorfi:tipiuscft , is  prior  et  in 
tpc,& dignitate,  & diledioncprxfumitut.vtapcrtc 
colligitur  ex  l.Publius  Mxuius.il.  Titia  codicillis.ff. 
de  cond.fit  demon,  vbi  Matccl.  fcribit  non  effe  vetH 
iimilciq’  teftator  voluerit  plus  ad  fccudo  inftitutu,q 
ad  primo  inftiiutu  pauenire.Id  St  probaturin  l.cum 
pater.S.4  te  pcto.ff.dclcg.z.l.fi fcruusc6munrs.ff.de 
ftipu.fctu.l.quotiesrin  ptin.ff.  dic  vfuftuc.l.  eu  ita.S.in 
fideic6miffo.ff.de  lcg.2.1.fi.C.dcverb.fig.5cno.Bar. 
inl.fi  cognatis,  vcr.Qjxro  quo  ordi  ne.ft.de  rc.dub.l. 
gnraliter.iT.qd  crgo.ft.de  fidcicomif.libcr.c.madato 
noflrOidc  prxbcn.in  d.&  habetur  m prima  conftit-C. 
ij  S.quibus  autem, & ibide Bar.&  Bal.dicunr,t  quod  fi 
rcpcriuturduoinftrumcnta  in  code  libro  , vci  carta 
confetipta,  id  prius  ptxliimitur,  qiiod  primo  feriptu 
cft, q>  er  voluit  Bal.inl.dcrcb.C.dcdonar.antc  nupt. 
i4Bat.in  l.fi  duas,in  prin.ff.de  cxcuf.turo.dicit,t  quod 
ex  ordine  verborum  prxfumiturordointcllcftus,  5c 
q>  prius  cllin  voce  , prxlumuurpriuscflcinintdlc- 
. oii,  vbicunquein  temporis  prxrogatiua  confidit  di- 
fpofitio  iuriSipcrl.Claudius Felix. ff.qui  pot.in  pign. 
hab.lde&al.in  l.pcn.vcrf.  j. oppono.  C.dc  ycrb.fign. 
IS  qifillc  ptxfumit ut  maior,  qui  pnino  nominatus  cft. 
Hoc  idem  icnucrilt  Ahg.m  I.  gcncraliicoS.  G quidS. 
ff.de  fidcicommiffa.libcr.lmo.  in  l.qui  Iblucndo,  la. 
s.dc  hxredi.inftit.&  Bal.in  1. 1.  C.  de  edic,  diui  Adr. 

• toUcn.Alber.de  Rola  in  prima  pane  ftatu.q.i7i  Qd 
fi  IU1u10.Cro.conr.4S.num.  so.  6c  $ i Dee.  conf  zp» 


in  prin.&conf.do9,nu.io.Natt,Conf.sod.n.iO.&  2tJ  “ 
vol.j.lat^Archid.in  c.i.inpnn.dedccim.ind.latif-'. 
fime  demum  idtradii  Ft-l.inc.cumdclido.nu.4.  per 
tot.de  rcfcrip.&  per  hoc,vt  diximus,  Pctr.  de  A rbob. 
intcrconf.vlr.voiunt.confi  J7*nu.4- dicit,  q»  fi  ftatu- 
cum  loqucnsdclucccilionibus  nominat  primo  loco 
aliquos,  tales  priinogradu vocari  prxfumuntur . Id 
enim  ex  ordine  fci i piuix cui ligirur.Nunc  cande  c6- 
cluf  tenuerunt  Bcllam.conf.26.nu.20  Oldr.cdf.  >41. 
nu.z.infi.Soc.iun.conf.dz.num.id.  vol.f.  Idcodictc 
Batt.poft  Dyn.in  I.qui  duos.ff.de  vulg.dt  pupil.  fi  le- 
go vnumhofpitalarijs,  alterum  prxdicatoribus,he- 
fpitalariorum  clediio  cft, quia  priores nominatt  funt.  ^ 

t6  Prxtercd  ex  duobus  Icruis,  f primo  nominatos  in  te- 
ftamento  fitlibcr,3t.  hxrcs,vr dicit gi.  in  1.  qui  foluS* 

i7do,la  lecunda.ft.de  hxr.inftit . Ad  hxef  fi  in  eodem 
inftrumcnto, idem fiindus fit  hypothccatusduobus»  - 
ille  prxfcrtur,  qui  primo  nominatus  cft,&  ex  ordine 
faipturx  prioritas  obligationis, ac  hyporheex  proba* 
tur.ita  decidit  A ng.in  auth.de  hctc.&  Falc.S.ctcnim 
coi.  pcn.&  idcip  ipfc  tenuit  in  l.hxrcdcs  mci.§.fin.ad 
Trcbcl.vbi  etiam  Imol.  & Bal.in  auth. hoc  amplius, 
in  j.col.C.dcfideicomm.  Plura  fimiliacongctitlate 
laf.in  l.z.^.fi  prius.nu.  1 S.ff.  de  vulg.dr  pupil.Soc.iun.. 

1 8 conl.y  I .nu.  t s.  1 6. 17. 1 s.vol. i . vbi  etiam  dicit, fquod 
quiprioreftin  ordine feripturx, erit  etiam  priotin  oc 
dmc  poffid^rtdi.allcg.Bal.in  1.1. C.dc  cdic.diui  Adr. 
toll.&  in  auth.hoc  amplius.in  3.C0I.C. de  fidcicom. 
Idem  voluiripicmcrSoe.iun.inconf.6i.  nu.  16.  vol. 
^.Hoc  et  leniit  Bcro.conf.84.nu.2.  vol.3.  vbi  adducit 
Bal.in  l.adiicrlus.  C- de furt.de  in  d.l.z.^.  prius  . ff  de 
vulg.de  pupill. 

19  Limitatur  primothuiufinodi  concIufio,quadid* 
musexordine  leti pturx probari  prioritatem , vt  non 
procedat,  quando fubicda  materia  aliud  pullulat: 
quid  enim  li  dicat  teftator, mafculos , de  focminas  in> 
ftituo.  tunc  non  intclligcntur  mafeuii  priori  gradu  . 
vocati  taquam  priores  nominati,  l^d  omnes <;odem 
gradu  admittentur;  quid  fi  rurfusdicat  teftator, nepo 
tan , de  filium  inftituo:nam  ctiamfi  nepos  fit  primo 
loco  nominatus,  tame  priori  gradu  filiusadmirtitur: 
idenim  voluiirctcftatotcvcrilimilccft:  ex  fubicifta 
inateriarigitur  prioritas  in  ordine  fCTiptDrc  iudicatur 
ita  concludit  Ludb.Gozad.conf.9o.nu.8.  de  adducit 
inter  cxrcros.Barr.in  I.Gall.  §.  quida  rcdd.vbi  etiam 
fctibcntcs.ff.de  libcr.de  pofth.Alcx.conf.9.  volum.y. 
cum  alijs,vtibi  per  cum . 

20  Limitatur  fecundo , t t^n  fi  intclligcremus  frii  or- 
din£fcripcurx,adu$annullarct:ita  voluit  Bald.  poft 
Cyn.in  l.ci»  in  teftd.§.hxc  verba.  vcr.iftc.§.facit.ffde 

2 1 hxr.inflit.ybi  dicittcp  fi  in  vno  inllfo  reperiturdona 
tiofjda  filio  in  potcftatc, deinde  emancipatio, ordo 
cft  conticrrcndiis  ^ vt  primo  pater  videa  t emancipal*' 
fe.dcindedonadcalidsdonationuLia  videretur, cum 
n6  valeat  donatio  fada  filio  in^^oteftatc . idS  etiam 
ibi  voluit  Ang.q  allcgat.inarg.l.2.ir.prius.ft.dcvalg. 
de  pop.ldcq'  et  Imo.quos  oes  adducit,de  fcquic  AI& 
c6f.8  i.n.7.v6I.j.de  col.i  I z.n.4.vol.s.dc  Alc.in  frad. 
prxf.rcg.i.pr{ll34-nii.2.vcrfi  item  licet przfumatur. 

22  Limir.itur  tertio, t vt  no  ^pecdat,  qn  ex  couclione 
paniiiaducft,vt  cotradus  debeat  in  fcriprisceicbra 
ri:  tunc.n.  li  in  tali  inllfo  luntdclcripta  plura  pada» 
vnfl  altero  prius  dici  no  p6t,  quia  oia  conficiutut  vl- 
tiino  ucrbo,qn  partcshabcntcotradu  propfedoat- 
qucabfoluto,ita ptxdidam  concluf.iimitatIaf.ind. 
1.2.$>.ptius.nu.22.ff. de  vulg.de  pup.de  Fcl.in  d.c.  cQ  di  * 
lcda.nu.4.verf  j.dcclara,d^c  rcfct.alleg.Bat.  in  l.con* 
trac.vcr.de  ideo  diccmos.C.d  fid.inf.de  ibi  Bal.de  SaL’ 

zj  Sublimiiattrnh^climitatiojVtnoproccdatiDhis, 
q n6  Ibliim  ordine  fcriptur;,rcd  ctia  rationis, de  natu 
rx  priora  fum.  exem plu  cft  in  J.  infula,  ff.  q potior.iq 
pig.habcanc.vbi  fi  promili  tibi  penfione  piiorisannii  , 
de  ahccifcqucntis  anni  tbrdo  ille  fctuabitui>& ideo  ■ 

hic 
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'Ihic  ordo  £rlocu  habebit  in  ptgnorib.nobis  datis  per 
tincbunt.n.adprimu.ii  ambobus  non  f ii6iciunt  Hac 
ilibiimitarioc  ponitFcl.vbi  fup.cx  mctcfiai.vbi  fup. 

14  Secundo  probaturf  prioi  irasex  co.quod  quis  pro- 
bat diemquo  fadum  iiluddt,  quod  prius  eOc  con- 
tendit , vcluti  Ii  dopnoniatc duorum  initrumento- 
rumambigatur,&  probem  mcu  inftrumcntutn  cclc- 
■bratfi  fuifle  Caien.  lanuariji  eu  aliud  prbdudu  ftiif- 
ict  celebratum  Ca lendis  Decembris , non  c(l  dubiu> 
quin  probata  iit  ptioritasi  Bal.in  l.de  rcbus.C.dc  do- ^ 
nat.  ante  nup-  Negufan.  vbi  fupra,  nu-45<red  de  hoc 
nemo  dubitare  potert.  Illud  magis  controuerfum , 
t ftptobentur  duo  inftruincnta  eadem  dicconfefia 
fuifle.vtra  probatio  pixualeat.  Dicit  Bald.  ibi  1 quod 
contra  adlorem  indicandum  cft , cum  in  dubio  me- 
lior iit  conditio  pollidentis  > & opinionem  Bal.pcr 
omnia  refert,  & IcquiturNcgufan. vbi  fupra. 

16  Limitarurt  tamen,  vt  non  procedat  quibufdS  ca- 
fibus.  Nam  fi  rcpcrianrur  duoinfirumcnra  cod£dic 
confeda,6c  vniis^bctprioritarcm  hori.quiainftru 
•mentu  fuum  aflum  fuit.isobtincbit.Nam  etiam  ra- 
tione vnus  hora:  aliquid  altero  prius  dici  po:cft , ita 
'Voluit  glo.fi.in  l.fiex  pluribusJ.fi.  ff.de  lolur.  quem 
comendat  extbllitqt  Bal.in  l.Impcrator,la  i.in  i.lc- 
' dura  I ver- 5;  nora  quod  dies.  ff.  de  fia.  horni.  & ini. 

prxfcriptionc.C.li  cont.ius.vd  vrilit.pubhml.fi.vcr. 
•Quapropter  interdum.  C.dccdi.  di.  Ad.  toll.  & in  I. 
cum  proponas,  in  fi.  C.dc  interd.  mair.&  in  c.p^o- 
talis, de  rcfcrip.fic  ibid.loan.And.faeitl.Titius  $.Lu 
cius  t in  verf.  Hora  dici  fexta.  iF.  deiibe.  6c  pofih.  fle 
• voluit  Bal.in  d.l.dcrcbus.  C.dc  donat.antc  nupt. 

fle  in  e.  ego.  N.in  prin.  de  iufciur.  fle  in  c.licet.fie  in  e. 
•'quoniam, de  probat.flc  inc.z.dc  confc(fis,Io.  And.in 
c.confuluit.dcoffi.dclcg.  Butr.  Imo.flc  Abb.ind.c. 

. pa (toralis,  dereferip.  fle  tradit  Negufan.  in  d.trac.dc 
pi^noribus.parrc.fle  mcmbroallcg.n11.45. 

17  Limiraturf  fecundo,  vt  non  proccdati  vnus^pba- 
rct certam  hora, qua  contraduscclcbratuscflctjaltcr 
vero  nihil  de  cerra  hora  probaret , fed  tantummodo 
diem  quociret  celebratum  in(lruinctum:tunccntnH 
is>qui  cettQ  lempusprobarobtincr, ita  dicunt  Dofto 
tes.Bal.Saly.Cyn.Cbr.fle  cctcti  in  l.dcrcb.C.dcdon. 
.rnicniipr.Saly.in  l.ii  debitor.  C.  de  priuil.fifci,  lo.de 
N.at.inl.t.  C de  iutefifci.lib.io.facirquod  dicit  Bal. 
iiil.ab  hoflibus.Sfcd  gifimplicitcn  tf.cx  quib.cauf. 

88  miior.vbi  dicit, f tp  licet  al  iasdi^io  plus, nihil  relc- 
uemrefe  B^V-in l.Cclfiis, ff.de vfucap  fle  DD.inc.fi.  • 

op de  d lat. tamen  f fi  in  interdico,  vti  poffidctis.tcftcs 
iiinr  hinc  inde  pares.fletcficsvnius  partis  addiderint 
'didiiqnfl.flc  plus.mclius  probat,  quod  fcquitur  Aret.* 
in  c.ciim  caufain, prima  eo!  de  tefiib.flc  hos  refen  fc- 
qiilmrqaclaf.tn  i.t.nu.4.fle5.tf.fol.  matr. fle  anrc  eu 
Feli.licet  de  his  dubitet,  in  d.c.paftoralisiidq;  etiam 
tenuit Sod.qncin  plerique  altj  ibi  fcquunmr,in  d.  I. 
i.if.fol.man:.  vr  ipfcmet  refert  in  conl.6  j.  volu.  J.ld- 

jo  que  etiam  procedit,  f quando  priuarus  contendit  ea 

^ perfona  piiuilcgiaia.Namfimaioretcmporisccrti- 
rudincmcftenditobtincbit,id<i}propriitradut  DD. 
in  d.i . I .fT.fol.mat  vbi  de  dore  loquuntur,  fle  per  hoc 

31  lafi  ibi  dicit , quodtiicct  collatio  bencficiifadaa 
fummo  Pontifice  prxfcraiur  collationi  fads  ab  or- 
dinario , fi  non  apparer  de  prioritate  temporis,  c.fi  i 

''  fcdc,dc  prxbcn.inb.nihilominus  fi  in  collatione  ot- 
dinatij  appareat  cena  hora , jlla  prarferenda  cft,fan- 
quam  magis  certa  idq;  etiam  ibi  Socin  voluinfle  ide 
lenfitGuid.Pancirol.conf.fl.num  2 j.flc 24.6:  ^ig.as. 
itaconfulcndo  rcfpondirconf.  1 2.  in  prin.  fle  per  to-  v 
tum  Ncgufan.vbi  fupra, nu.46. 

aa  ScdidcmtSoc.fcn.ind.conf.67.vol.j.tcnctc6tra 
«a  quarfctlpfcrat  jnd.l.i.nimiru,qu6d  fi  quis  probet 
diem, quo  inffrumentum  celebratum  fit, fle  aliuspro 
f>ct  eram  horam, non  tamen  obtineat.'  no  enim  nc- 
cdlaiio  pribdtas  cdclude  w > idque  mul  ti  s ratioiub. 


confirmat,  fle  ad  c bicfla  rcfpondct  j quxhicrcfcjrrc 
nolumus  , ciimcx  ipfb  nullo  negocio  peti  poQiiu. 
Fcl.quoquc  in  d.c.pafforalis,indccifum  relinquit.  ' 
Conciliationis  t gratia  difiiogui  poteft,cx  fenten 
tia  Dccij.in  d.c.paftoralisjnu.tp.Nam  cum  reperiS- 
turduo  infirumetua , eodem  dic  cclcbrarta , vel  ali- 
quid eodem  dic  Fadum  probatur,  fle  ex  his  vnus  ccr- 
t,im  horam  quoiq;  probat, diftinguendum  cft : auti^, 
qui  probat  diem  tannim  in  poflenTionc  cB,  aut  non:  ’ 

. primocafu  pro  illo  cft  iudicandum, cum  in  pari  cau- 
fa  incliorlit condiriopofildcntis.  fleita  poteft  proce-  ' 
dcrcopinioSociniraut  non  cft  in  pofrcllionc,6c  tunc 
probans  certam  horamobrincre  debet, cum  certius 
probct.fle  ita  ptocedatprioropinio. 

J4  Limitatur  tertio,  t vt  ooaprocedat,  qn  aliquid  ex 
rarioncordinis  prarcedere debet : luncenimcodem 
dic  fada  reperiamur  prxfiimitur  id  prxccfiiflc.quod 
ad  fubllatiain  av^s  debuit  cfTc  purius , ita  dicit  Felyn. 
in  d.c.paftoraliSiOU.S-  verfad  idCtitatcm.dc  referipr. 
Hinccft.qifiappaictCalendis  pota  lanuarijscbccf- 
faiD^fuiflc  licentiam  Abbati  dandi  fiindu  in  emphy- 
tcufim , St  eodem  dicteperiatur  fundqs  emphy  tcufi 
datus,  pnefumitur  licentiam  pi-zcdTiire,  Alex.  conf. 
445.1eclo,fledifcu(ro.qucmibIdcmc{i  pluribus  alijs 
aneg.itFel.  quos  referre  non  libet , ncaiftum  agci6 

S 5 vidcar.Et  ex  hoc  fcquitur, quod  licet  ex  t ordine  feri 
pturxptibritas  probetur  , fle  fi  plura  inftrumcntain 
vno  I ibro  eodem  die  eo  Aferi  pta , reperiantur,  praefu- 
mirurprxccirifrc.qubdprimQfcripium  cft;tamcnfi 
ex  ordineimcIleiftus.fle  lationis , acaSus  validitate, 

, debuit  quod  poftca(cripiumcft,ptxcedcrc,pr(jfume 
turerrorepoftpofitum  fuifle,  vt  Bal.  Ange,  fle  Imo. . 
volunt  in  Icum in  tcftamcnto.§.i.ff.dch?rcd.Inftir. 
quos  etiam  fupra  retulimus poft  Feli,  in  d.c.  paftora- 
lis,nu.6.vcrf.limira-  ' 

36  Limitatur  tqiiarto.vt  non  procedat  quado agitur 
eu  perfona  priuilegiara  puta  muliere,  qux  habet  hy- 
pothecam dotis.Na  in  dubio  Icmpcrptu-cefiiirc  pre- 
funmur.l.inambi^uis.fF.dciurcdot.  vbi  Barto-Se  ibi 
tenent  Dolores, in  l.i.fffol.raatr.vbi  vide  pixopui 
lafont  in  prin.qiii  id  per  regulas,  fle  limirationes  ira- 
dii.idcin  eltfuioic  pia:caufxTiraq.in  trae.de  prim’- 
Icg  pix  caufx,  nos  lari  di  ximus  in  concl.pia  caufa. 

37  Hoctamrn  t lublimita  no  habere  locum  in  fifco; 
in  dubio  enim  magi.s  fanetur  ptiuaro,  qiiamfifco.1. 
non  puto  in  prine  vbi  Barr.  ff'  dciiircfilci.  Matthe- 
f1la.nu.76.nora  vnam  regulam  quem  jefcrtjfle  fcqui- 
tur Fcl.  vbi  fupra,,  qiiictiam  hancfiiblimitationcm 
fublimicat.qucm  vidcas.quia  plurima  alia  ponit  ad 
hanc  yiatcriam  pertinentia. 

J8  Tertio  probatur  tpriotitas  per  refles,  vt  dicit  Gi 
gas.d.conf  iz.fle  tradit  Alex  iu  cunf.2  3 fl.pcitot.  vb 
late.vol.d. 

Cxtcra  ad  prioritatem  pertinentia , quxhicomif- 
fa  funt,  quoniam  ad- probationum  materiam  non 
pertinent, videte  potes  Fclyn.flc  Ncgufan.fupraciw- 
cislocis.  ' ' 

Y'  0 Tj  c L r s / o t^ccxxxr,  ' 

ARGVMENTVM. 

An  , 8c  quando  probationes  admittan-  v 
turpoft  terminum  ad  probandum  eia- 
pfum.  , 

4- 

t Probationet  in  caufa  ciuilv.vcltriminaUciuilittrmtHaif 
pojl  Urminum  hpfutn  yji adhuc  rts  cft  integra  , tT  iu$ 
tdutrjatf  non  cii faiium  deteriut, admittuntur. 

Contrar, 


/ . 
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Cofitr-sr.nu.i.donftHjtio.numtrAt . ri.  14. 
a BtntStium  p6ji  Upfitm  ttrmmiatetptari  pcUjl,  vH  rtt 
•fi  dJbuc  inU^rA^. 

4 Terminus ptrtmpioriut  dicitur  qitddam  inttriocmtoria  ^ 

quod  quit poji  tSum  Urmmum  non  dudiatur. 

5 7robafiontt  termino  tidpjb  iJtadmittdntur^poUji part 

dppilUrt^, 

6 TrrminufOrohAtorhi  ddtur,  vtpqf  lumproBare  voUns, 

tton  dudistu  r^t  litet  trtbjntmr  in  longunu^ . 

7 Dili^mtihut tHon dutvn m^ii^entihut iura fubutnhnt. 

8 N*j{UgentUvniut  alttri  obf£i  nondtbit. 

7 T mninoinon  rtptUt^ artkulot  non  admHti,multunuj 
partit  intere  fi . 

loT trminut  pre^aioriut,  eur  pfdfixut  /ttpsrtibut. 

1 j Minor  sduerfut  lapftan  termmt probatorifinon  rtJUtui- 
tur,^eur.ibid. 

1 5 JnterloquMtoria  refuUetHt  ex  djjignationt  Umtini pertm- 

pforq,non  tf*n^  in  rem  iudieatam,  niji  quodapartes. 

16  Termmt  peremptoty  aj^gnatiot  bdbet  in  fe  tdettom-^ 

conditionem  t n^ipcji  iudex  exeeqmtate partem  dixe^ 
rit  audiendam^ . 

1 7 Conelufum  in  eaujif  quoad  iudieem  nunquam  dltitur. 
iS  Articulos  rei  iudex  pqfieontlufum  incaufa  admittete^ 

potejl . 

iq  Probationes  ex  aquitate  t iudex  pqfi  conelufum  in  eaufa 
admittere  pote  fi. 

«0  Termini  iu/teiaiet  extludunt  partem,  nt  autem  iudieem. 
Xl  Probationes  pqfi  Urmmum  tapjum  ita  demum  admitti 
pojlunt,jiprobaxio  fatptr  mfirumenta,velUurat  fe- 
eui JiperteJies,iTquarejii.Qontr.ibid.  nu.  i^.Conei 
liatto,  nu.x6.  , 

22  Infirumentapojl  terminum  ad  producendum  ,pqffunt 
nibtbminsis  produci. 

£ tiam poft  Ujltum  publieationem,  vt  ibid.nu.  ij . 

24  %uhornat\onis timor  cejfxtin  infirumentis. 

27  Injlrumenta , t^es  pqfi  terminum  lapjum  ita  demum 
admittuntur  ^fide  nomo  reperta  funt. 
iZT ermino  lapfo  quit  audiri  non  debet,  vbi  iudex  pronun' 
cuiust  tum  audiendum  non  effL^ . 

Quo  etrea  cautela  traJsturaduoeatit,vt femper  id  eurent 
a iudiee pronuneiari.vt  tbtd.  nu.  i p. 
jb  Termino  elapfo  qteJt  audiendus  tfi , donec  iudex  pronun- 
eiauersi  tum  non  ejfe  audiendum^ . 

$ l Termino  elapfo  quis  audiri  non  debet , fi  in  afiignatiom^ 
iudex  eommtnatm  fuit.pofi  lUumpartem  non  auditu- 
rum , aut  exnunc  prout  extum peonunciamt  audun- 
damnonejfi.ir nu.^^.  ibid. 

qq  Verba^exnuneprout extunc , operantur , quod  vnuen^ 
tempus  videatur  alteri  imjfe^» 

34  Cbminaiiod  iudiee  debet  fieri  eum  ed,alsdipSt  aopeSari. 
q 5 Termitmi  vbi  efi  fiatutm  a lege , poJl  eum  eompanni  noti 
auditur . 

q6  Ltgts  difisofitio  fortior  efi  ad  excludendum  dijpqfitiom^ 
bomtnu . 

qj  Terminus  legalis  non  potejl  prorogari  ^ fetus  intermino 
hominis . 

%%T trminus  a sure  prafixus  habetur  pro  interloetetorisL.* 
iudeeis . 

§9  Terminusvbi  datur  ad propon^dum  exceptiones  dilato- 
riatdOo  el^fij  amplius  propons  ni  pofiunt,  ^ ctsrjbid. 

40  ^slatorUexceptiouii  vbi  Jenouo  Juperueneruntatiam 

terntsno  elapfo  proponi  pojfunt. 

41  Dilatoria  exeeptsones  oppojsta  termino  tlapfi  parte  non 

opponente, an  profint^msjjiui. 

41  PtiuJueim  pqfi  terminutn probat orium,  non  auditur , fi 
sUjs probationes  antea  notas  habuit. 

4%  Aequstaineglegentibus  non  fufiragatur..  , 

44 Probationes  pofitermintua  lapfum  non  admittuntur, 
etiam  tn  eat/fis  fummarus. 

4f  PtobaiiQnes.fiparsiurA  fi  de  nouorepfr^e  ,pqfitermi- 
. numlipfiemadmtttuntur. 

45  StaiutstmproLsLtnt  in  eaufa  nuSitatit , nouas  probatio- 
nes rte^tnontHiedrgttnrdttsmrgenttbMtdtnotiC» 
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47  Probationes  de  nouo  reperta  , fuandoeunque  vjque  ai 

fententiam  produci  pofinnt. 

48  Vrobationef,quat  pars  m ttrminobaberf  non  potuitpqfi 

termsnumlapfumadmittusttur.  ^ 

47  7robaUowi  de  nouo  repersri,  fuperutnire  fiuultatem 

probandi,  parsjfunf.  ' • 

50  Probationts  Pqfi  terminum,  ni  nifi eaufa  cognita  admit- 
tuntur ,Jt  pars  fuit  negligent  tn  stlis  perquirendis 
qua  requirantur,  tn  hae  eaufa  cftgmtxme , ibid.  me.  > t. 
ii*Probathnesdenouorepertai  fuiJe,surasneto  producit 
probatur, nu.^4.iUd.Contr.nu.^$.  CotteiLnn.$6. 

5  J Probationis  diligenter perqutfitat, fi  babert  nonpoteafie^ 
quomodo  probetur.  (T  nu.  5 4.  ^7  sbid. 

5 7 Probationes  de  nouo  repertas  Jieet  iuramfto  probetur  ta- 
men contran&jpbari  pbt  ab  aduerfarso.tp  nu,  5 8^^^ 

5 probationes  de  nouo  refirtas  futffe,  iuramento  nhproba- 

. tnr,  quando  in  contrarium  tfialiqua  prajumpth. 
6o*Probathneidenouo  repertas  fuifie  , vbi  none  Ji  veri fi- 
mile , non  flatur  iuramento  partit. 

6 1 Probationes  de  nouo  repertas, iuramento  partit,  ita  demS 
probaturfiea  iurat  de  propria  notitia  ,feeus  fide  noti- 
tia alterius  surarexxBet.iy  eur. ibid.  nu.^x. 

6q  Jnfirumentum , per  quod  lisdirimttttr , vel  de  nouo  inter 
partes  confiriJum  termino  elapfo  produci  potefi . 

64  T ermini  lapfus  non  excludit  probationem,quf  fit  per  in- 

Drumenta,^  Uteros  ^quare.ibid. 

65  Probationes  sn  caufii , in  quibus  de  aquitateproceiitur, 

termino  elapfo  re  integra  produci pofiunt. 

66  tnfir umenti  exemplum  ,fiprodu(lumeJiitt  terminopqfi 

termsnutn  potefi  origenalt produci. 

6q  Sponfsti,qui ante  nuptias  donauit aUennm  jponfa, potefi 
polInupttasilHproprium donartheo  Hltut. 

6 8 Paflum  ad  confirmationem  alterius , eodem  tempore  fa- 

■ flum  videtur. 

69  *Pqfitsones  pqfi  lapfttm  termini  probatori/ produci pqfiut, 

Contr.ibi. nu.y  1 . Concsl.nu.j f.  sbsd. 

70  Statutum  excludens probatsosus  pqfi  lapfum  terminigtom 

extenditur  ad pojuiomt,nifi  de  est  ipeeiakm  faciat  mf- 
tionem^ , 

7 2 7qfitionibus  pofl  conelufum  in  eaufa  pars  re^sot$derc-f 

non  tenetur . 

74  / udtx  ex  ofiteso  ettam pqfi  lapfufte  termini probator^  Jst  • 

per  pqfitsontbus  snterrqgare  potejl. 

75  Termmuiadprobasedum,  v^  Jl nimium arSatus  ,po- 

tijt  produce . 

•j6  Probationes  intermino  produBa,pofi terminum pcficub 
declarari. 

77  Probationum deetaratio  fafla  pqfi  terminum,  trahitur 
ad  dtem,qsi0  spfeprobatsoms  fafla  funt. 
q%  T efiesiurats  sn  termsseo  ,poffunt  eo  eUpfo  examinari , tf 
nu.tq.ibid. 

79  Declarans  faflum  nihil  de  nouo  facere  dicitur.  ^ 

80  Artseuls  mt/siumgeneraUs  tneerfs,^  obfiuri , in  termun 

pToduih,  non pofiunf pqfi  terminum  detlarart, 
^llabiUm nuUui  ,nonpot^Lte comeJiataitadiclarari,vt 
inaitqsamtranfiot.  , 

82  T ermsnt  lapfus  non  excludit probatsonesseufipars  bis  ad- 
monita fuerst,  vt  intra  certum  terminum  probaret. 
Contribui.  19».  87. 

84  Termino  elapfo  probare poteji^ui  eum  in  termino  proba- 
re  Vitiet  insuite  repulfus  fuit. 

86  TermtnoelapJbprobarepotJi,quiiufioaUquoimpedimf- 

to  tn  termsnoprobare  non  potust- 

87  *Dtfiicultas  excufata  poen.x^ . 

iZ Harestfisntraonnu  voluntate  tejiatoris non  fueritexe- 
quutut,nfiiujiu  impedimitum  fubfitpriusA  ture  fmo. 
%9Termtno,eiap/oquiieo»sagitproMrepotefi  ,fi fueriti» 
termtno  impedttus  foTio  aMtrJarq. 

90  Faflti  cejei  iaan  quo  qt  aiiu perborryeit,  quominus  fiat, 

91  Probationei  admittuntur  pofl  iereninsem,vbtquit  Jiat  ' 

impedttus  tn  termino  facio  iuditit,  ' 

92  Probare  tn  termino  impeditus  cautus  dtbet  efie  in  prote- 

fiaodo,niji  tmptdtmeotum  fit  notorium-.* . 

^qProbart 
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^ Pnbsrt  imftdstut  in  tfrmiw^mptdwfento  ftUU  in  inU 
grum  rtfftukut . 

^ Ttrmtmu.vki  nS  s kgt^td  ^ bomint  4 fi  im- 

ptdttut  i»  40  fa49rt^uod  d^Kt^m  tnftgrum  rtfitUtitMr. 
f^JmpidUus  pronar4tn  immmMMS  nfittiutur  ruJiptrtMm 
tum  ffmftUt  quantum  /444$  im^ditui  . 

97  ^foi>artm  unutaounptdttutfuscuips  • nS  mfikmtur « 
St^tBud  t^s  tottus  umuni  eommodu  abfiMliJptjbi.n.96. 
Pfob»r4itjunduutiuUrminoMd  boe,vir4fhtuMmr , dt- 
btt  non  Joiumimp4dim4Utumorolf4rtJidCxdiiig4ntm 
O"  touatstm  sd  tSud  toUtudmm^ . 

Pr^MUonti  piurti^usndo  sd  pkm  probandum  tomun- 

£4MturrrmiJtM4. 

j oe  ProbstiOy  quando  irnomirnmifaBn  dUstur  nmijtui . 

% PrrtKorirtnPC  tincaufacium.velcn- 
X ruuauuucs  «inaliaumicrimcma 
la  poli  terminum  lapfum  datum  ad  ptobandu  pofle 
■dmittiiliadhuctcsclliutcgra  > ptout erat icnipote 
•(Donari  laminii  & iut  aduciiatii  non  lii  faOum  de- 
tcriusi  diait  glo-otdinatia  in  dem.  rzpc.Jl.  & quia  in 
vctJion  obAaniCide  vcr.Ggn.  di  pro  hac  videtur  tcx. 
in  l.mancipiorum.ff.dc  opt.leg.vbi  Ii  datur  alicui  ter 
«ninus  adeiigidum  feraum  Gbi  legatum , U poli  tet- 
pninum  cIcAio  trisferatur  in  ic,  tamen  elaplo  tmi; 
no.poteA  mora  purgari , C iusaduciratii  non  etficiat 
detetiustCmiliscll  iext.in  cli  tibiabrenti,dcptxben. 
in6.vbi  lapinsietmini  ad  icceptandumbnliciQob 
a nocet  re  integra,  quin  poA  tctminG  lapfum  potfit  ac- 
«cptari.dc  itaauihotitatchommcontextunmdctcr- 
niinauctc  Domd  Rotan  dcc-iiadiis  tai.habcosaa 
ihoritatc  apollolica  canonicarum,  de  coccf.ptzb  an 
nou.Holl.&  lo.And.inc.coramderell.fpol.&  hanc 

* dreir  clI<:*>:ommnnciii  opinioncm.Cootar.  in  laliSa 
<nari.inq.nu.7o.C.  de  ingen.  & inanumif.  Idi  voluit 
Augmalc  Acim,  in  addil.ad  Ang.in  ver.  nccnon  ad 
querelam.nu-tS.Zab3amnf.ta.incau.Amatcti.Bcl- 
)ain.dcc.74t.concl.Iac.S  S.tieorg.in  l.dellitifl'e,  io  fi. 
ffalciud.Balancepct.d.l.diftamaii.&  in  l.quandiu.la 
vlt.fTale  acq.bzr.&  in  I.  Ii  ivm  inllituatuc . if.  de  ha;t. 
inflit.&  in  l.fi.lf.dc  fcriis.tdcm  Bdia.  in  decif  Ipp.  an 
inaclionc  iniunamm  .dcindccif4ip.articulidati. 
Mil.  in  icpec.  in  ver.  in  termino  ad  ptobandu . Cyn. 
rlac.de  Atct.&  Bal.inl.lica.Calehis,qoiaccul'.non 
(XitT.  vbi  ciia  m Sa  lic.  qui  didt  hanc  odnionemeiTc 
■qui.  Idem  Bal.Ang.de  Irao.in  l.li  inlula.fT.de  vetb. 
lObiig.Uom.poil  lmo.de  glan  cordinatii.  $.q>  fi  for- 

* ,te-in  ver.lib.de od.ocd.in  6. de  hac ellc*cdioicm opi- 
nione icflatuc  Alex.in  d.l.li  infuU.nu.  p4.Tcr.cxquo 
inlcn.d.dcvccb.  ubi.  qui  cx  hocetia  allctitopiniond 

*'Bati.cHe'c6iiccteptobat3m, ind.Unanciptoru.ff.de 
aper.  itg.  dii  voluit  probationet  poli  totininura  non 
.pMlc  ptodud,dt  Ii  iut  aductiani  uofic  fadndctcriut, 
coiiua  qud,dc  g hac  pane  icoiietunt  iplcmct  Batt.in 
' l.vlt.nu.  S.fl.dc  fcc.rbi  it  A n. Bal.de  coiier  Iccib.  duf- 
dcin  lumopinionit.Card.in  cdf  ?s.  in  cau.  Aniaecti. 
} Contra  hanc  opinionem  t cenuemnt.  Arch dn  c.iu 
dicitein.  {.c).nu..r  .cum  fcq.Specan  tii.  dc  dilac.  $.  vi' 
4 dcndu.ou.7.vcr.q>  fi  daiut.  £a  dudi  ratione,qattabs 
«ctminuipncmpiorius  vf  cdcquaMlaminieclocma- 
lia.quia  ludcx  videtur  tadte  ptonunciacc,  quod  quis 
, jMo  aud  latur  poli  illum  terininuin.l.a  procedite  .C. 
dedilat.  Q3C  quidem  intcriocutotia  didturtranlire 
in  rem  ludicatam  ad  prasiudiciuin  pattium.ic  quoad 
ip<in.c.fignifieaueHint,deceflib.c.quoad  colulcatio- 
ncindcrc  lud  dc  idconifiTubcfictiullacaula dandi 
icftiiutioncminintegram.Don  videtur  pars  audien- 
da per  idquod  fiabciur.in  c.corauiKlc  tclhtoc  in  iit- 
teg.  & iutta  caula  non  videtur,  fi  ius  aductfacii  nd  fit 
liSam  deteciusiVt  putauit  Ban.iu  d.1.  vlt.  num. ).  ff. 
dc  fer.  quia  admittendo  probationet  poli  tetminum 
fieri  non  potcllapiin  iut  aduetlarij  fiat  dciuiusdi  nd 
rpioad  mccita  caulic  piincipalis  > lidtcui  quoad  illius 


ius  ilii  qurrfiiuin  cx  lapfu  termini  pcobaiorii , quod 

5 tale  ieputaiur,vi  fi  probationes  t lerminoclapload- 
mittaniiir,  poterit  parsappellarc  fecundum  B.u.qu£ 

6 refen  Bal.in  I. a.nu.  1 p.Cdc cpifaud.de  qiut  idedtdv 
tur  tetminus  pHxiisad  pban.  vtpoll  Iliu  piobato  yo- 
lcm,nonaudiaiur,nc  lites  trahantur  in  longum  liqc 
caiila.l.i.in  fi.C.dedilatJ.x.infin.C.vt  inira  cerium 
tcinp.afl.crini  .l.i.in  ptinCde  icrop.appcl.fed  fi  ad- 
miiiltiu'  probaiiones,  poli  lapfum  terminum  piobu- 
tionum  Ibluni  cxco,quodnon  cQfafluindeiuiias 
iut  aducifatihCiTct  facete  dclitc,litcm:nonamisli4t 
amputacc,cxquovliraliccmprincipalcniclC;ivi<K- 
duin,nunquid  IUS  aduetTati)  Iit  fadum  dctcriut,lccd- 
dum.l.  I .IT.Ii  cx  noxa.cau.agalucAcin  defendi. 
fF.exquib.cau.in  polfea.  de  ficiudiciumnedii  ptotOj 
gaccmr,icd  multiplicaiciut  contra  mente  legls,&  cp 
tianatutidilationisidc  tctminiaflignati.d:  i^oim 
putet  libi  pars , qua;  fiiit  ncgligcnt,  nifi  alia  fublit  c3 

7 luliaquiatdiligennb.nonaOt  negligcntib.  iurafub- 
S ucniunt.fnon.n.A.  cx  quib.cau.maiot.de  alictiustnc 

gligctia  alteri  obcITc  non  ddt.l.vlt.C'.dc  ppn.^.lcd  qa 
fnll.de  c6irah.emp.  de  hanc  partd  tcnuccc  D.  a Rot. 
in  dcc.2.alias  jo.fiiit  dubitatu, dcicqucfdc  thi.ioiio. 
p ea  itide  ratione , qnia  multu  j iotcrcll  paciit,cui  iani 
iuscllqaxriium,ip  tecmimbon  repetant,  nccamcu- 
li  admittaniuc,tum  pp  temlflioncm  ad  partes  deccr- 
ncndl.qux  habetet  tonelongfi  trauu : iiiinqa  Ii  n6 
admittentur, reportabit  faltem  1'ni.unabfoluioriain, 
fi  cll  icus  pro  Ic,  cQ  condcmiutionc  cxpcnlaram , dc 
hzc  fuit  opinio  Bardo  d.l.macipioruin.  m pnn.nu.;. 
verf  vit.illa  Icx.ff  dc  opt.lcg.  q cll  fcquunis  Bal.  in  c. 
cu  dilcdiis.nu.4.cum  fcq.de  hddnllr.vbi  et  Abb.Uib 
10  nu  4.vcrf  his  non  obllantib.ca  lationc.quia  t termi- 
nus ftamitnonfoluiD  ,vtpaicialicri  fit  faculiat  pio- 
bandi,de  rcprobandii  fcd  piucipaliictnatuiiuradCa 
ciliorc,de  breuiore  exitum  litis,  vt  uig.pattoralit,r^ 
cxccp.de  c.fiu.dcdolo,dccomu.l.  i.in  6.  C.dedilat.1. 
ain  fi.Cvi  intra  ccr.tcmp.l.r.in  prin-C.de  temp.  ap- 
pcl.de  quia  illa  fecunda  cl  nonccBat,Iicct  ius  aducr- 
fatii  non  fit  fadu  deterius : dicendu  cB , tp  icnninus 
det  operari  fuu  alTeClu m , de  fic  <p  non  dCi  poit  ilium 
audirtinifi  in  calib.de  qb.in  d.c.pailoralis.  nc  habea  * 
turlblum  rcfpeflusad  msaductlarii.fpccco  fioepiia 
apalilcgisquoad  aiiiputationcmliuuin  contra  1^. 
quidi  cstllimaucniMV.li  ccr.pet.ldcm  Icnfii  gldn  l.li 
ea,  dc  ibi  Gul.  dc  Sua-  dicit  ita  fxpd  obtinui iic.C.  qui 
aelu.nonfol.01d.incdl'.t47.inci|>ia«teoia.Bal.ii)l. 
Z3td  fi-verf  I iquBiirur.C  de  cpi  f-audl  dehic;  fnlam 
dide  veriore dciurc.  Tcl.in  c,Jicctclnilubnuiu.tS. 
vcr.dcpilhim  tcxi.de  ptob.de  nK'tclmo.ibid.nu.ii. 
loquelis  lub  verbo,  fune  hic  Cl  Ibiam  fiimai  Ccotg. 
'Nattdn  repct.Clcni.£cpe.S  A quia.  coi.  17.  i ■ S-de 
■Verb.fig.de  cande  iequuiuscll.laf  in  kvlt.  col.9.n.  Jv. 
iff.de  fcr.requit  et  Miiisin  icprr.iovct.tcrmuio  ad  ac  . 
■ cicuIandudJto.Beliam.dcc.7t4.  cficl.quod  aiticuli. 
lub  nu.7.vctCvel  dicotcruo.vbi  dicit,  rp  illud  piocc 
ditdc  ngorciurif,dicctqu03dzquitatcm  ipicieocat 
cbuariuin  pl«nb.  ratiooib.quibu»tamcn  noa  Ic  fq- 
mauTtverfvcl  polTum  ad  hocA  forte  aicllus.de  idSi 
'«oluit  iplemct  Bcllam.in  dec.74.  Niminit  de  illud  cl 
decidui  Ooni. ii  Rot.indcc.a7.aiias  647Jloia , quod 
fi  in  aliqaaxlc  tfffib.ln  amiq.de  in  deciC  1 7-al  ias  606. 
nota.qt^fiyliKdeexccpt.inaniiqjdidcoifcflion- 
dit  OMf.in  cmf  s- cn  m caufa. 
ti  Cociliare poiciUl  bastnicriediilideoiesrenteiias 
declarando, VI  ptioi opimo  fit  vera^quoad  canooica 
cquitaicm  'iceuadum  qisam  videnuitpolTcadiuitii 
prubationosdeadraifff  valcte<ciiam  leriainoclaplb 
prout  fiipta,vt  inquit  Bellam  jii  dalec.744.verf  vcl  di 
co  tenib,  dc  prius  i n ver.  dc  bicuitcr  probae  pane , dc 
Imol.  ind.  c.  Uccc<aaf>nunu.;i.dc  peoba.pollccioi 
vero  proccdatdciigisK  mtiscioilis. 
la  Ycllcciuuli»i<l<castqftod]K)lUaoc  opinio pc«4t 
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feIiini,quMo  igcret  de  obieAionib-ctimina.  & ob> 
ieAionum,  quiaex  qao  tales  obieAioncs  Tuntodio- 
fm , idebxtiam  ex  naturali  xquitate  lUntreAlinfen- 

t)  dcivttde  in  fimili  dicunt  dd.aducKus  talemflaprum 
non  cotnpeteie  tcliitntionem  minori, quia  reftitutio 
fola  nitirar  aequitate  ■ & aequitaahuiurniodi  in  iftia 
odio&euitatut,  vt  pexlnno.in  cxorain.in  gl.iuttum 
foit  de  ceflieia  int^.Spe.de  excep.S.  i.vct.fcd  pone, 
datos  efi  peremptohuatenninuspartibus,  & ibi  ple- 
nd  (et  eom  p<^  CompoA.  Vei  etiam  poAeriot  opi- 
nio procedet  io  peop^tione  cxceptionu  dilatoria- 
rfi  > quae  cum  fui  natura  iplq  qooq : unt  odiofx  > quia 
tendunt  ad  impediendum , vel  ptoiogandum  litem'; 
Ideb  non  Aiotadm  ittendae,  ptiot  autem  in  exceptio- 
nibus delen  (briis,  qux  Aint  deiute  partis  > ncc  fapiSC 
crimen,  vel  obicem,  vel  de  articulis  datis  per  aAo- 
iem,vdteomad  probandum  tdtummodoiusfiuim 
ad  cfieAum  obti nendi  fententiam . ita  Bellam,  in d. 
deciC744.col.pen. 

14  Vel  lettio  dicatitquod  poAeriocopiniohabctlo. 
cnm,maodo  pais  negligensex  fc,  & ex  iucc  Cuo  pete 
tet,^  nii  articuli,  & probationes poA  terminu  admit 
tant  :nam  tunc  ex  tjuo  per  peremptorium  dr  excluCa, 
quoad  le  non  auditur , adeo  quod  ibite  non  poterit 
appellare : nili  alias  ei  fuccumretutp  via  rcAilutio- 
nii . Priorautiqpinio  vcriAcabitor,qn  iudex  motus 
xquitate,  probati oncsquafi  ex  gratia  non  ob  Aite  la- 
p(u  termini  vellet  admittaeinam  tunc  poteA  .£t  fic 
poteAfaccre index,  fi  voluerit.non  autem  ad  inAan- 
til  partis  iam  exclufx  tenebitur . ita  Bellam,  vbi  fiip. 
col.vlt.&  fic  ait  procedeTC.d.c.paAeralis,&  ibinot.K 
c.coia.dc  in  imeg.  re  A.  & hoc  idE  fiiadn  illud , quod 

‘i  lup.diximus.viddicct,7tiAainteclocutoria,qu(ce- 
Coltatcx  aHignationetermini  peremptorii , no  trafit 
incE  indicatam.nifi  quoad  partes, qux  ideo  non  poC- 
funt  cAtraeum  venitcqooad  indicem  autem  potcA, 
quandocunqi  rcuocariicum  ex  quo  non  itanlictitin 
rem  iudicatam,quoadipfom  iudicem  ccnCcrurt  ha- 
bere hanc  tacitam  cooditioneminifi  ludcx  xquitate 
diAante  partem  dixerit  audiendam,  prout  etiam  ani 
maduertir  Bellam,  vbi  Cnp.qui  dicit , quod  ideo  non 
dr  auferri , ius  iam  quxfiiura  parti  per  iapium  termi- 
ni ex  quo  non  pOt  dici  aliquod  iusqtKfinim:  fed  ad- 
huc pendebat  arbitrio  iudicis,nunquid  per  lapsu  ter- 
mini velit exclufam  eAe  panem, Sc  quoufq.  hoc  non 
declaraucriticum  quoad  (e  non  tranfeat  in  rem  iudi- 
catam , &ficinterlocuiotiailladicaiurlcmpcrcAe 
fub  volutate  indicis,  non  poteA  pais  prxtendeie,  ios 
quxGtum  nec  per  coofcqiicns  condolcredefiioiu- 
rc  ablato : 3c  pro  hoc  etiam  (acit, quod  habetur  in  c. 
cum  loatuies  Etcm.vbi  Do.  de  (id.  infir.  quo  in  loco 

17  no.pert  conclufioncmincaula  nunquam  cAccoo- 
clulum  iodici.Cot.conr.  i ;;  no.  77.  vol.  t.  &-  q>  ideb 

18  iudex pAitadmiicete  articulos  rei  poAcAcluf.  in  cau 
(a  ficut,&  tcAcs.Crau.in  conC  1 34.no.  i.cu  aliis  addu 
Ais  pcrLanc.Conr.  in  fua  ptaxideofii.  pix.  in  cauC 
ciuilib.in  c.dc  publica.conc.n.a.Sc  huc  f^Aai,  quod 
dixit  MenocJntrac  .de  arbi.iud.q.3S.nu.ar.lib.i.  vbi 

19  voluit,7t'odex  ex  magna  xquitate  motus  po  Ait  ad- 
mittere , etid  poA  coclufum  in  caufa  probationes  de 
niEte  Carduo  c.cArultationE.de  appel.  & Bar.  io  c6f. 
9.col.s.propbme.vol.2.Guid.Pa^q.aoi.Albc.conr. 
9.n.3a.dc ) 7.Soc,trac.&l.rcg40 ; iat.  t S-  & Abb.  in  c. 

ao  paAoralisuio.3  i.deexccp.dicir,  m ftermini  iudicia- 
lescxcluduat  pancmioon  afit  iudicE.  Debebit  tamE 
index  modetate,A  regulate  fuA  aibitriO  habito  tef pe 
Ao  aditts  alterius  parris,  tc  ad  illius ^diciS,^  fi  ap- 
pareat,vltra  ea,  «^diximus, Et  eAst  concurlusxqoi- 
I atisex  parteamoanun  partium,  contra  negligEtem 
cAet  iumcandnm . 

. AiumEptiorEfB!amfequimakierit,illlintelligcs, 

at  vtproccdaiulumodo|jibatiopaAtecmiiiA  fiatpin- 
. AfaAlitctas,cxqi)ib.SaiaBB0c  veoMsappoieie: 


cQsafit,fi  fieret  perteAes',qoxteqalrit  longi!  trsAft' ' 
dc  cau fx cognitionem,  cum  in  eis  requiratur  citatio, 
l^uAio  articuloru,&capitulotualelatioiuiamea  I 
ti,examinatio,&  fiinilia-ita  limitat  Fcly.  in  d.c.  licA 
cdm.lub  no.  i s.vcrl.li  vcllcs.deproba.licci  in  hocnA  ' 
fc  firmer.idcm  fenlete  Do.d  Rot.in  dcci.a.  alias  147. 
nota,q>  pqA,deptobat.in  antiq.A  indec.a.alias  16;. 
laris  trib.in  fi.de  reA.ininteg.in  nou.Fcl.ind.c.paAo 
ralis.col.7.nu.  9.  verf.fed  in  produAioneinArumEto-  ’ 
rum.de  cxcep.Ec  in  c.cum  dileAos  eoi.  J.nu . 1 6.  verfi 
3. Iimita.de  fidjnAr.loan.And.  in  e.  fxpe  fuper  vab. 
non  obAantale  veib.fign,  in  Clcm.rcquitnrMilis  in  ' 
tcpcrt.in  vesb.terminoadprobandnm.Romjneoa- 
fil.l7d.iAxruncrerp6fioocs.fubno.ix.v^quinimo. 
Card.inconf7a.  Titius,  nuncin4.dub.vcrl.pro  hoc 
etiam,  ad  idem  faciat,quia  poAterminom  ad  proda 
cendum  omnia  remperpoAuntptoduciinArumcn- 

aaca,vtconclud&t.Rot.indalcc.a.aliasi47.de  probat. 

2}  inamiqctiam  non  f obAanteqnacunijiteAium  pu- 

24  blicatione,cx  coquod  fio  in  Arcentis  ceAci  timot 
fnbornationis,vt  per  Bart.in  l.diui.Ade  peen.  & noe. 
ad  decif.Capcl.Thol.q.773.item  fiiitqneGmm,anin 
caufa  appelfationis,qued  A probancte  Oom.  i Rot. 
indeG.20.alias388.oota,qoidataliqaosattieulosde 
teAib.inantiq.KfignCT.tirideprob.dcc. ;.  St  Bellam. 
indcc.45i.parsreperta.Bal.inl.i.$.cdcnda.A.deedE. 

& Card.  in  d.clem.fxpe^S.&quia  de  vcib.fig.fcrib.iit 
(.admonendi.  A.  de  iureiur. 

2;  Ab  hac  di  AinAione  probationis  f petinAfa  > vel 
pcKcAcsdiAcnfitImo.ind.c.licct  caulam.nu.7a.de 
prob.ex  mente  Cyo.  in  I.  fi  ea.  poA  lac.de  Arc.C.qot 
accuCnon  pof.qa  cadE  ratio  vf  in  tcAib.qux  in  inAm 
ment  Jtg.l.in  exerccndis.C.dc  fid.  in  Ar.A  per  confe- 
quensidc  ius,dc  rfioes  inualidantestcAium,pduAio. 
ncm.ptocedutciia  in  inAhsproducEristhanc  etiam 
opin.tcnuit  Ca.Nat.in  d.clc.^e.S.Ec  qnia  coi.  17.de 
vetb.fig.de  ttanfit.Ctit.in  tepc.l.admonEdi.nu.  4I-  dc 
no.70^rea,qoxno.ibiBar.q.vlriA.  de  iureiu.  dicens 
difpolirionE  illius  textus, qui  loquitor  in  in  Af  is  de  no 
no  repmis,procedere,eriam  in  teAib.7  itidsm  cotl- 
firroaaitIaf.ibicol.2S.no.  721.  ante  fi. ad  idem  extat 
Kot.dcc.9alias  loi  .omnes  Domini,  de  tcAi.  in  noa 
dc  dec.ai.alias44S.omnes  Domini.eo.tiro.  in  ami^ 
vbi  concluditur , 7 articuli  dc  AyloadmittSrar  poft 
terminum,  AtamcnpctteAcs articuli  probantur. 

26  Hanc  fentEriatumtdiAcnfionEfedabishocpaAat 
vt  fcilicct  prior  opinio  fit  vna  cnm  lecuda , dOmodo 
tc  Aes  io  promptu  fint.dt  de  lacili,dc  cito  poAint  depo  ' 
.nete:nitAccA  ccAectAfiip.adduAa  in  priori  opinio 
ne,videlicetob  longum  traAum,qui  requiritur  in  te- 
Aibus,  ideo  ccAabiteiusdifpofitio,&  hoc  vf  innuere ' 

I Imo.vbi  Aip.DU.32.&  ibi  faltE,fi  patshabeat  tcAts  Ia 

prompni,A  in  efie  de  niEte  Dou.  videtur  poAe  col- 
ligi ex  CuriB  iepc.d.l .admonendi .no.  70.  ibi  quia  nS 
admittitur  probatio  perteAesficutpcr  inAfa , eoqd 
non  fitprompMAbienisprobatio,itafenfitFely.ia 
d.c.licCTcaulam.(ubnu.i7.vcTf  limita  tertio. 

27  Vtranqi  tamentfenremld  imellige , vt  veta  St  dH- 
modoiuminAiumEta,tomieActfintdenoaoteper-  s 
ri4c  ita  probatsim  fiicrit  > prout  nemine  diferepante 
concludunt  omnes  fapracit.  DoA.  tam  pro  prima  >4 
pio  fecunda  opinione  citaii,rtq,-noslate  Aripfimus 
in  verb.iiiAramen.  concl.p2d.vol.2.&infia  in  I imir. 

2g  Secundo  limitabis,vt  fhxc  opinio  non  ,^cdat , qA 
iudex  poAclapfum  terminum  pronAciaBctTitium 
non  fotcaudiEdum  vltctius:nam  mocelapfo termi- 
no non  dEi  audiri.ita  declarat  Ang.  Aret.in  rab.InIF. 
decxc.lub  nu.27.ad  fi.vct.vodera.'vbi  admonet  caa 

2pfidicos,vc  finif  cauti . ^claplbtetmino  ad  proban- 
dum,vel  aliud  faciendum  pciemptoriE,dc  aduerfarie 
non  ,pbante,vel  non  faciEtequod  non  fufficit,^  ipfi 
acculcntfimpliciter  cdiumaciam  nihil  probitis,  vel 
nihil  faclEtisin  iciroino,fcdciia  cA  neccAd,  iudex 

ad 
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ad  i pfonim  petitionem  inftantcr  fupcrhocpronun- 
cicti  videlicet  Titium  fuille  cotumacem  in  termino, 
& de  cstcro  fuper  illo  non  fore  audicndum,qu6d  dir 
cit  idem  feniifle  Bal.  in  d.  l.diffamati.  C.  de  ingen.  & 
manum.&  Sal.in  d.l.li  ca-C.  q accuf.  no  pof.5c  Ang. 
ac  Imo.in  l.qnandiu.ff.dc  acq.har.  vbi  voluerunt, qJ 

30 immoquiscftaudicdustpoft  terminum  aflignatum. 
Bbi.fiuc  fit  terminus  ad  agedum,  fiuc  ad  accufandu , 
liuc  ad  tcftcs  inducendum, fiuc  ad  proponendum  ex- 
ceptiones,fiuc  ad  probandum, fiuc  aliud  faciendum, 
donec,  & quoufquc fuerit  fadladcclaraioria illius, 
cui  terminus  fuit  aflignatus,fuifl'c  contumacem  in 
tennino , & non  fuifle  audiendum , & filentium  fibi 
impofiium.hocidc  tradidit  Inn.  me  cum  in  tua,  qui 
matr.  accuf.  pof.  eandem  cautelam  poluit  Carpol.  in 
caut.id7.inc.vrquis  polUcrminum  fretus auclorita- 
tc  Inn.in  c.lator,qui  fil.lintlcg.  & per  Angcl.in  d.l. 
quandiu.col. i.idcm  c£fuit  N at.  in d-c. licet  caulara , 
nu.  i7.vcrf.  limita  quarto  de  ptob. 

51  Amplia  limitattoncintillam,vtctiam  proccdat,fi 
tal is  iudicis  declaratona,  non  intcmcmtlct , fcd  lolu 
iudexinalfignationetcrminivlusfuiflct  , 3c  perem- 
ptorie,& fuerit  etiam  comminatus,  g>  facere  debeat 
intra  illud  tempus, alias  clapfo  termino  de  extero  no 
audietur, vel  in  ipla  aflignatione  tetm  ini  pron uncia- 
uitex  nunc  prout  ex  tunc  termi  no  elaplo  illum  non 
efieaudiendumam  tuncpcthuiulinodi  veVba,elapfo 
termino,  non  cft  opus  alia  dcclaratoria  iudicis  , ita 
fenfii  Bar.in  d.l.mancipiorum.in  ptin.nu.6.ffde  opt. 
leg.&  facit  tex.in  l.tutor,  qui  tepertoriu.  /.  fi  deponi, 
cum  feq.ff.  de  admi.  nit.  Se  pro  hoc  facit  Cxpol.  cau- 
tcla,dc  qua  fupra  dum  air,qu6d  vr  quis  polt  terminu 

3 2 no audiaturtcautcla  cll , quod  iudex  m intcrlocuto- 
ria,per  quam  aflignat  terminum  adori  adagenduin, 
dicat  hxc  vctba,&  fi  intra  didum  term  inum  no  ege- 
rit,exnunc  prout  extunc  cum  uon  clfc  audiendum,^ 
fuit  de  mente  Ang.in  d.l.quandiu.in  ptin.Fcl-in  cap. 
pcn.nu.S.dc  iud.  Bar.in  d.l. mancipiomm. in  li-imol. 
inc.acccpimus.nu.a.dc  fid.inft.Tho.Fcr.in  caute.  14. 
in  fi.Purp.ini. poftquam  liti.nu.  j6.C-dcpac.Fcl.in 

c. caulam.qux.col.j.vcrf.quando  fu  opus,  de  relerip. 
Imo.in  Iquandiu.col.i.vcrf.vlt.  taogu.ft.de  acq.hcr. 
vbi  etiam  Arct.&  Ang.  & Sal.  in  d.  l.fi  ca.col.4.vcrfi 
primo  cafu.C.qui  accuf.non  poff.Ang.  jl.mitius.col. 
I t.vcrfqiixroftatuit  iudex.  Inft.deadio.  & illa  ver- 

33  ba,fcx  nunc  proutex  iunc,&  econtra  operatur, quod 
vnum  tempus  videaiutalteri  incllc,vidcliccc  prxiens 
tepus in  futuro, & cconucrlb.Fel.ind.c.licctcaulam. 
nu-6.de  prob.Guid.Pap.conf.  1 1 i.Parilxonfpi.num. 
66.vol.x.Ncgulant.intrad.dcpig.z.par.2.mcmb.nu. 

d. cum  addudislatillime  a Tuaq.  in  trad.de  rcuad. 
conuent.§.z.gl.  i.nii.8;. 

34  IntcUigc  tamen  filia  vera  quatenus  comminatio 
ficretcucaula,qux  regulariter  requiritur  in  commi- 
nationc,alias  poterit  appellari  perca,  qux  tradidit  in 
terminis  Ang.in  d.  S.muius.  coi.  iz.  veri,  aduerte  ra- 
men  lnftit.de  ad.&  Fcl.inc.caulam,qua’.col.j.Fran. 
in  c.cuin  cella  n te.coi.  t.verf.  feptimo  iio.de  ia  cap.vc 
dcbitus.coI.S.vcrf. j.  & vlt.liin.de  ap. 

35  Tertio  iimua,tvt  non  habeat  locum  coclufio  ,qn 
terminus  clfet  ftatutus.&pixfixusa  lege,  vel  ftaiuto, 
non  ab  homine, quia  tunc  polt  terminum  no  auditur 
corapacens,  quali  terminus  legis  fit  ftatutus  in  modu 
pratfcriprionis.ua  ccnliiit  Fcl.m  d.c.iicec  caufam,nu. 
I7.vcrl. limita  terno,  de  proba,  poft  Inn.  in  c.  cum  in 
tua,qui  matrimonium  accularc  poifunr.cui  lentetis 
conucnit  tcx.  in  1,  quinquaginta,  de  in  l.fiue  oportet. 
S.i-de  §.conlcqucns.ft.dccxciilatio.tuto.vbi  non  au- 
ditur elaplb  termino  quinquaginta  dieru,qui  dantur 

. ad  cxculandum,  idetu  uoluit  Fci.in  c.palloraiis.^.cu 
autcni.col.z.liib  0u.2s.vcti.de  iub  ifta  pritna  dcolHc. 
dcleg.de  Alcx.ml.iniulam.col.  11.ii1bnu.j4.vcrl.de 
hxc  pioccduQt.  fh  de  ucib.  oblig.  qui  inter  alios  cuac 


Bal.in  auth.ad  hxc.nu.i7.C.dc  vfiir.de  in  c i -in  prin; 
quo  tep.inil.  de  ide  Bal.in l.dift'amari.  C.  de  ingcii.de 
inanumilide  in  d.l.li  ea.C.  qui  accuf.  non  pol.  Fcl.  ia 
c.  pcn.nu.S.dc  iud.de  in  c.gratuin,nu.  3-dc  offic.dcicg. 
Abb.m  c.cu  in  tua  circa  fin.qui  matr.accu  .pof.item 
Fci.in  c.z.nu.  17.de  conftit.de  in  dicet  cau>.  n>,num. 
i8.vcrf.liraua,deptob.Bald.  ini.  exceptione  m.C.dc 

36prob.de  facit, quia  forriortcftdilpofitiolcg  > ad  ex- 
cludendum,quam  difpolitio  hominis  ; nam  exnoa 
fupplctur  per  iudiccm.fcd  bene  iudex  fupplct  fadum 

37  luum,Bald.in  d.c.i. de  rcftitut.fpoliat.de  idcoftcrmi- 
nus  legalis  no  poteft  prorogari.  §.  liifccpio  m Auth. 
de  exhib.  re.  proquo  facit  qa  terminus  kgaiis  exclu- 
dit quem  a probando  intermino  legis,  iecus  deter- 

38  mino  hominis, quiatcxtcrininoiuris oritur quedain 
intcrlocutoria,4  qua  non  appellatur.Lfi  qua  pa^na.fK 
de  vcrb.lign.hoc  idC  fcnlit  AnrJn  d.  c.  licet  cautam, 
de  lo.Monac.in  c.  cupicntcs.§.  quod  fi  per  viginti,dc 
clcef.lib.  6.  quod  etiam  comprobatur  ex  eo, quia  tcr- 
ininus  legis  datur  cum  magna  caulx  cognitione, de  p . 
Ic  prmeipalirer  , non  ficcihn  tcrmitiodato  a iudicc 
lal.iii  l.vlt.mi.jp.vcrl.fccundo  cootrarium.if.  de  fer. 

39  Qtiatto limita, f vt  noq  procedat  prior  fcntciuia , 
quando  datus  ell  terminus  ad  proponendum  exce- 
ptionesdilatorias,quia  poft  terminum  ,noii  potcrut 
opponi, ex  eo, quod  funr  parui  prciudicigde  non  peri- 
munt luspartisilcd  tantum  difteiunt  caufarn,  vt  atbi- 
tratus  cft  Alex,  tn  d.  I4I  m iniulam,riib  nura.  J4.verlT. 
prxtcrquam.if.de  vctb.obI.de  ceiifuit  Fci.in  d.  c.licec 
caulam.nu.  1 6.  verf.  limita  z.  de  prob.pct  tcxr.in  d-c. 
paftoralisica*coinuiunitcra  icribctibus  intclicchim 
dcexcep.no.pcrglof.de  Doft.  in  l.c.xccprionem.C.dc 
prob.de  in  l.ita  demum. C-dc  procur.  duinmovlo  il!x 

40  cxccpctoncsfde  nuuo  non  luperuenerint ; nam  tunc 
polium  opponi  in  quacunque  parte  iudicii , vr  idem 
no.Alcx.ibid.de ini.  fi  mulier,  tf.  (bl.  matr. de Paul.a 
Caftr.  in  1.  j.  C.  de  conibr.auidem  Iit.fi  tamen  facio 
aductlarijfupcrucmflcnt ; nam  fi  facio  ipfius  oppo- 
nentis non  polfunt  opponi. Ita  Maran.in  nono  ineb. 
Spcc.tir.de  cxccp.im.p.  cum  ibi  alleg. 

41  Nunquid  autcmffitakscxccptioncs,  quxnopof- 
funt  opponi  ,opponcrcnturiudicciIlas  admittente, 
nec  parte  opponente, operarentur,  vide  Fcl.  optime 
diftingucnrcmind.c.paftoralis,num.28.  veri,  vltim. 
examino,  dccxccp. 

42  Qumtb  limita , t nifi  tcftcs , vel  inftra  eflent  antei 
nota  producenti , quia  tunc  nedum  de  ngotc.  kd  de 
xquuate debet rcpclli,ncc  poteft  producere  etiam  te 

43  integra, quia  ncgligcnribusttjquitasnon  iUftfagatur. 
Ita  Salicct.in  d.l.li  ca.C.qui  aecut.non pol.pct  text  in 
I.li  pupillus  in  fi-ft.dc  ptiuil.  creditor,  de  illum  refcrc- 
dokquitur  Fci.in  d.c.licetcaufam.nu.  17.  vafliinira 
quinto. 

44  Sexto  limita  eandem  priorem  opinionem  , f vt  no 
procedat  m caulis  lummatijs,inquibuslicer  non  c6- 
cludatutiVt  pcrRom.inconr.17s.Fcl.  ind.  ccuin  di- 
lcclus.nu.  19.de  rid.inftr.  de  Alex,  in  coni!  84.  col.vlr. 
vol  4 Soc.lcn.inconf.i9o.infi.vol.z.  tamen  quia  cis 
allignatur  tcrminus,dc  de  natura  caula  fummaria  d6t 
operati  potiusdilationcm  clTc  magis  peremptoriam, 
quam  mmus,lccundum  Barr.fing.  in  cxtrauag.ad re- 
primendum in  vctb.iumniatic.3c  clcm.fxpe  de  verb. 
ligu.vbiin  talibus  abbrcuiaiitur  dilationcs,Bar.inl.li 
filiusfamilias-in  prine,  ft!  de don.  dicendum  cft,poft 
terminum  non  polle  produci  probationes, ne  contra 
naturam  c-aulx,  de  inftantixprorogarcturiudiciutn 
ita  Fci.in  d.c.iicet  caufarn  fub  nu.  1 S.vcr.limita  quar 
tb  de  probatio,  vbi  rccirai  etiam  contrarium,  denos 
lupra  retulimus  in  concl.9z6.nu.  10. 

45  Si  vcropollcriorefopinione  fcqui  malucris,ill3  li- 
mita, vt  non  procedat , qn  probationes  de  nono  per- 
ucniRcnt  ad  notitil  voletis  ^''barc , de  iureiur.id  affir- 
matrna  tue  admittuntur  et  termino  quolibet  perem- 
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ptono  itiaprodM  Bir.Stlmet.ic  Abb.inc.cnmdiie- 
dus.dc  fid.inft.  Bal.in  1.  i.coluni.  ?.C'.de  cond.indcb. 
Rom-in  conf  176.1  ncip.iOz  fiint  rciponfi-  .nes  coi  7* 
fubmi.  i2.verf.quinimoponunt.Ur  pot^^liosind.l. 
admonendi. de  iureinr.  Fcl.in  d.c.pafioralisl 
nu.p.dcrcfcript.&ind.ccuti^dilecJus.nu.ipCard.in 
confT+Tinusnuncfunt  Rot.dcc»1.7.dciudinantfq. 
vnde  Bal.in  I.m6iru$.ad  Fi.C.dc  proc.duitrquod  IU- 
4diunini  prohibens  in  caufa  nuliitapstnouas  probario- 
' ncsrccipi.nbimelligirurcie  crncrgentkbusdc  nouo, 
ic  hanclimirati^em  dicit  rpccptamclVp  Dodt.  opi- 
nione ^ca^u  241. il- 

47lamquc  procedere  quandocunqucantcfcntentian) 
(iuc  Hrdatus  terminus  .id  probaduin  t Huc  (ir  in  caul^ 
conclufumi  Huc  partes  fuerint  citaiarad  audiendam 
fententiam»  Huc  etiam  iudex  motum  animi  fut  ma- 
nifcflaucrit  p ca.qnx  voluit  Purp.in  d.l. admonendi. 
tm.S.qui  nohnulh;.qqxl^ar.ibid.obiicicbanrur,faris- 
facit.dequo  nosctiam  diximus  in  conclu^9•2^nu.7. 
48  'Amplia  limitatii>nem>t  vt  non  folum  proccdaril 
‘ iD{lrunicnra»&  probationes  fuerint  dcnouqrcpcrt^' 
fed  etiam  H prius  fui  flent  cogmt%^3c  dccis  fcicntiaiq 
haberet parSifed  iliasnopotuiflct  habere, etiam  per- 
quirendo,dc  omnia  faciendo:  nam  (i  pofled  ilUs  ha- 
buerit,poterunt  produci  ,cunidicaturdcnouorcpcr- 
r*.  Ira  Bertaz.conf.ciuil.4>  niim.  70.  per  te;,  cum  ibi 
notatis  in  c.vr  circa.de  cicd.lib. 6.  Abb.  md-  c.  paflo 
49r.i]is.nu.4.dcexcept  nid>cir.quod  fpana  funt.qqod 
quid  dc  npuo  fiat»  ye|  quod  fi;pcrucni.it  ficui  tas  pro- 
bandi  idcm  voluit  Cafl.ind.  1.  admonendi,  cpl.  5 in 
fex.jbi,fcinucniflc.vbi  Ripa  nu.  ip.&  Purp.nu.ae.A: 
Abb.conf9.m1.p4  aclino  ind  c partoiaiis  nu-4. 
yo  ‘ Sublimira.t  vt  lin^ita tio  npn  proceda tiqii  ido  pro- 
' ducere  volens  poflterniinpm  foiffctncgligcs  in  illis 
probationibus  perquirendis: tuncenirn  folum  caufa 
cognpa  porcrunt  prpdufi , vcl  non  audietur , nifi  m 
prooudiqnefaflaincaulaappcllatibnis.  ha  Paul.d 
Caftr.& latius  Alex. coi  s vbt  etiam  Pqrp.  nu.  rd.  iti 
d.i.  admoncn.pofl  I.if.  dc  aliqs, quos citir,&  illos ic* 
quitur  jMcnoph.in  d.cafu.  24 1 .nu.i.vbi  fubiungir,  qd 
y 1 in  caulir  cognitione  huuilm^di  requiriitur  f duo  ne- 
' fcflario  priinoquod  iflx  producis  lurctfe  antea  no- 
titiam non  habuilTc  horuln  infliiinienrornm:  Iccim- 
doquod  probetfcvfum  fuilTc  diligentia  miliis  per- 
qi.jtcndis  dcmcnrcMar.  Soc.fcn.in  c.vJt.dciurciurf 
quem  fcquurusefl  Caccial-ind-l. admonendi.  nu.M. 
y 2 tf.  dv  lurcmr.  ideo  licet  t iufliciat  iuramentum  ad 

{■'rob-durnfedeillis  proh.itionibus  dc  nouo  notitii 
labutflc.vi  commumtci  Do^.tradu  u ind-l.admo- 
rcndi.vb^  dc  rqi  reflatur  Purp.>:um.24.nihilominus, 
qwj  no.'*  lufliurdcnpuo  habuillcnor,.  a :cu  {t  rc- 
qu:riair,rp fu vitr diligens  in  iSiispcrquircndiS,nc  Qbi 
ne  ;ligcnr:a  polTenmputan » debebit.  ctdil|-,cntiain 
probare  dcmonflrando  fe non  omililTc,  q*  potuit  fa- 
cere iuxtj  ea<  qiix  nadidimusfup.inconcluf.iss.vbi 
licer  negl  geti.i  ubpra'!uina>ur,&  illa  alleganincu* 
b uonus  proh.>di  lurjbpsibi  allegaris.' tn  quia  in  hoc 
cafu  producere  volcui^ie  fnmiaiin  diligentia  fua»il- 
la IU  probare  debet  tanquam  fuz  intentionis  fiinda* 
mcmul.qui  aciplarp.C.dccden.i.ci,  Quidicit.lf.de 
y } probar.cum  inpropofirodiligcntiaint  per- 

^ uirendqprobabirurmcdi.i(cprQtcflatione,  vtputa» 
quisfciatfaiilOcireinflfin  , Icdnonporcflillovti 
qa impeditur .'tuc  Uiificcrc  vidcf  proicflatiodicidq 
fc  non  pofle  producere  inflfm, impeditus, vcl  qa  per- 
didit,vcl  qa  ell  penesaiique , q n6  vult  illud  exhibe- 
rc»prout  hac  caqtela  docui  tBar.m  i.  vnica. 1111 .4-C.dc 
ient.aduerlusfiic.Iat.Fci.inc.habita.nu.is.dcrciud. 
quos  oninesrefp4t»&  (equitur  Mcn0ch.vbifup.nu-7. 
qiudcUaratruncdemum  iflarn  cautelam  procede- 
rotij  piriu^aclum  fiicrit  dolo  occultantem,  vel  impe- 
dientem detnentcCiir  fcn.ln  d.l.adnioncndi.no.ip» 
dc  AotCApicindecif.  5z-hu.2. 


54  Sublimimtramen.nifinotorinm  eflct.qaodomnlf 
dili  ,cmia  fuiiTri  fniflratorja.vtpcr  Do^or.  inc.traf' 
mifla,depraclumptA^  1 ocr.dccif4o-*.u.7. 

ht  quod  dtxliiiusiupra.vidcliccrqiiud  fufficit  iura 
mcnrjjin  adprobanuun.fcdcnouoinflrumcnra  ,.Sc 
probationes rcverii(]c,&adcius  notitiam  dcucnilTc 
• conlultu.srrfpondir  Ahb.ind.conlip  niim.i5.&  tra- 
didere Bart.Bal  Paul.a Canr.Caccialup.mtm.4.in  d. 
> admonendi  vbt  Cmt.nu.14.rtila1urh.1nc  cflc^co- 
numeni  opinionem. Fely.in  d.cap  pafloralis.nutn.6. 
verftcncconrrariurn,&  loi  Dcc.pofl  Abb.  num.id. 
vcrf.non  aurem  dccxccp.  & nos  fupra  in  cuncl.  954. 
num.7.&  concl.ot^-nuni.  K. 
yy  Contrarium  ftcnctSoc.fcn. in conf.  194,  num.i. 
verrpoflrcmp  confirmatur. vol.  i.aflercns  prsedi^? 
fentemiam  procedereindcdinatorijs,&  dilatoriis^ 
non  autem  in  peremptpri/s,  in  quibusagjipr  dc  ma- 
gno prxiudicio,&  ira  tcrierc  Compofl.  m c.  quod  11- 
put  de  cicci. dp  pard.in  tlc.confli.dc  dcd.dicir.idcm 
'volajr  Impl.in  d c pafloraiis.num.4.Curr.inrepet.d. 
|.adinpnCdj.cpi.5.4.dc  iuremr.ca  rationc,quia  quod 
inflrumda  fuerint  dc  nono  reperta  np  pendet  ab  ani 
pipproduccntis,3c  jdep  non  debet  flari  eius  iurame- 
to  , icd  debet  probari  hoc  per  aliud  gcnus  probatio- 
nis,qu^m  per  iuranicmum  Et  ita  rcfp.Oldr.inconfil. 
cum  caula>&  Fcl.in  d c.iicct  caufa,  dicit  conuariaqi 
ytf  partem proccdcrcdc  a;quitatc.Marianusf  Soc.inc. 
vir.dciurciur.  diflinguendo  conatur  has  opiniones 
conciliare  diccns.quod  .ititquisimenditprubarcii>- 
flrurnciitaellc  de  nouo  reperta  , ^in  hoccafii  cum 
npn  dependeat  ab  nnimo»non  debet  flari  iuramentq 
proJiKctismaximeinprxiuiiicialibus:  autquzntur, 
an  ^loduccns  habuciitdc noaonotitian», & inhoc  • 
flamriuramcnto,ann  depende u ab  animo,  dc  hanc 
diflinflioncm  fcquiiurSoc. ind.conf.  '94-Caccial. 
in  d.l. admonendi. coi.  7.  fcd  nihiltimmusMaiia.ibit 
dem  in  hocrcfijjvr.  quod  fteriuindirtintlc  iuramenr 
* to  iuxta  teommunem  (cntcniiam  contra  Rot.indc* 
cifi.aliis  30  liib  nu.?.vcrf&  idcp  fecundum  ipfuin, 
dc  fequcfl.po.fru.dr  alionim  corirarium  fcntienriQ. 

57  Limita  tumen  di^lam  c .mmunemopinioncrn, 
vi  fletur  jufu » dummodo  aljter  defeientia  non  cori* 
flarci,  df  lic  nifi  c6iraru;m,fbarctur,ptoiit  hoc iini- 
maducrtit  Spe.  ip  d.cof  iQ4.in  prm.vcr.  r.r.irio.vol, 

2.  per  ca.quxno.Bart.in  l.is,ciii.jJ.ijidc.tF.dLaecui‘dc 
ex  his  qux  ponit  Bal.in c.i. fide  innvfint.du.dr  vaii^ 
liso:utur,&:  Bal.acS^li  inl.i.Cdcrcb.crcd.dc  fmp. 
nccnon  alii  m I.  i-qui  bona.S.dam.tt.  dc  da<n.  infee):. 
vndcdixitpau  a Caft.in  piopofito,in  l-fi cu  pairnus. 
C.cpnninia  vtruilq.  iud.le  rdppdifletnquzllioncdc 

58  faflo.vTJ  (1  iu  jcxtdederit  jicentiam  Jitio  produceq- 
di  tefles  poflconclufipncih  caufa.fi  iuraucnt  cosno 
uner  libi  n tos,dcpoflcd^betureosatuca  fibi  notos 
examinatio  comiitiquid  lubmtclligit  raciiacoditio, 

(i  iuraucritidc  >ta  lic  probentur  pr^uuiVa  per  tex.  in  c* 
cOrinebat  dedcfp6l'nnpub.5c  c.  propoluifli.de, fba. 

59  Aniphalimitaiioncm>tv't  cr  proccdjr.fi  ad  Iit  ran? 
tum  modo  prslumpriocdiraria  a iiqna,dt  aliqui  c6- 
icAuratnatunc  nAflatpriutp.  iiaBatr  in  1.  inicron^-: 
nes. S-rcclc.  ff.de  fiir.Mar.incof7.nu.7.&  confp.  r)u. 
;6.quos  rcfcrr.dc  fcquitur  Mcribc.de  arb.  iud.  d.  ea  tu 
24i.n.d.Ab.Rur.a  Bur.dt  Inio.infl.c.pafloraiis,quos 
referendo  feqiut  Fcl.vbifup.vcr.i.quiavt dicit  Abb. 

^ vbi  idcQ  fubiungit  q^tjfparsin  hoc4'pofiro  veiict 
iurarcincafu  , inqnonocCTct  vcrifimt!c4?barioncs 
dcnoiioadiprtus  notitia  pueniffc, no  flaretur  eius  lU 
rametopp  pizlumptioni  non  verifimiiitudmis.quc 
Vigcrci  edrra  illum, mx.tcx.ini. 3*Sru  in.igis.fl'.dr  tc- 
ftam.de  per gl.in  1. 1 .C.qui,dc  aduerfus , quosi  bi  Bal. 
dc  gl.in  c.niilli,in  vcr.vcnliinilitcr,dc  cicci. in  6, 
Secundo  liniitafdumodo  is,quiiurar, lurddcpro- 
rianotitia,dcqua  pot  efle  picne  inFormatus:/ccus  fi 
epoocret  dc  notitia  aitciim,dc  de  UU innarer, ^-1  tuc 
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non  ftarctar  iltius  ioramento  Tvt  pura  in  Hndico  ali* 
CUIUS  Communitatis . qui  iurarctdc  notitia  illoru  de 

di  Communiratc : nam  ex  quo  ratio quarcf  Aaiur  iura* 
totcnto  paniSfCtlfquiadepeudcmabciusconrcicntia, 
iuxta  not.in  $.ali^  lnftit.de  a^iade  per  Barpoft  lac. 
de  Arec.in  l.gerit.flf.de  acquir.  haer.  & alius  dc  aliena 
confeientia  iurate  deponere  non  poreft , non  fta- 

biturigiturillius iuramento irain  terminis  rcfp6dic 
So€yn.fndidxoalilio  tp4-in  prin.vcrf.qumca  ratio, 
volum.  2. 

6)  Secund6  limitaf  fecundam  opnioncmiVt  n6  pro* 
cedat, n ageretur  de  producendo  inftrumcntoelapfo 
termino, propter  quod  paucs  i lite  no  ex  pedata  ien* 
t£tia  recedere  poflent,  vt  pura,(i  produceretur  inftrU' 
mentum  adc6 datum  , quod  conftarct  rem  aliter  fe 
habere, quam  quod  partes  credebant,  vel  c0et  inftni* 
mentum  de  nouo  inter  partes  cdfcdum,  per  quod  lis 
dirimcrccur.ira  dixit  Menoch.de  arbitr.iud.q.;5.na. 
iS.lib.i.de  mente  Fd.inccum  diledus.nu.  19.  verf. 
fexto  limiia.de  fide  inftr.Rom.conf.  1 7 $ • 6c  in  1. 1 
vndcquzrimr.frdcopcr.nou.nunc.Bari.inconC)op. 
quarrirur.col.i.vcrffoiuo,  dicomlib.  a.qucml^^uu- 
tus  cft  Scala  Parauinus  dcconi  Sapic.Ub.3.  e.  aidem 
Fcly.ind.  c.Ucct  caufam  vcri'limit.tcrdo,dc  probat. 

64  vbt  dicit  de  mente  Ant  ibiiquodtdapfus  tctinininfi 
cxclwlit  probationes , qur  hunt  per  tnftrumcnta , & 
liteias, ex  quibus  ftatim,  de  Hncdirpcndioliiis  veritas 
liquere  poteft,  quod  dick  menti  renendum. 

Tenio  limiratfecfidam  opinionem,  vt  locum  Hbi 
non  vcndicec  io  caufa , qux  cifet commifla  dc  xqui* 
catCiVd  eflet  foms,  i n qitode  xquirate  procederetur, 
puta  io  cauHs  mercatoruai,  quia  hinc  re  integra  non 
obftabitlapfustcrminiica  Fd.in  d.c.iicer  caufam  fub 
nu.17.  veri,  limira  fecundoca  ratione, quia  tenentes, 
9uod  probationcslapfotcrmino,non  poftinr  produ* 
ei, dicunt  procedere  dc  rigore ; iginir  aducniite  pqui* 
tatx.dc  rigore  cdrante.ceft'abit,&  hxclma:  mimo  io* 
diftin^efuadcnte  aliqua  magna  xquirate, locus  erit 
hmu  ^udioni,et  poft  conclusQ  ineS.  ita  Caniin  e. 
ad  c61ultationd.deappclIatio.  dc  Barb. in  conf.pcol. 
5.propemed.vol.a.Guido  Papxq.20i.qaosodsrefc' 
iddo  (equitur  Mcnoch.de  aibic.  iud.q.;8-nu.  a 2.1ib.  r. 

66  Qjatto  limita tfccfKlamopinioncm,ni(i  intra  ter* 
minum  fuilTct  produdu  excmpiii  inftfi,  vd  aliamm 
probationum  : natnii  pofttetminu  producaiurori* 
ginale.contirmaturprodudioqxepii^dc  valet  proba* 
tio.de  habcmr,n  fa  Aa  hiilTcrinha  tcrminuilccudum 
Bal.in  e.  r.in  pnn.de  fid.inftr.  vbi  dicit  cHc  oot.  dign. 
qux  refert, Se  fcquitur  Fcl.in  d.c.licct  caufam.nu.  18. 
verf  limita  quinto  de  probat,  pertexi,  in  I.  fi  donare. 

67  fiSi  fpdfps.ft.de  donat. ima  vir.de  vxor.  vbiflponfus, 
qui  ante  nuptias  donauit  alienum  fponfx, poteft  poft 
nopeias  proprium  loco  illius  donarc:ncc  dicitur  do* 
oarc  vxori , fed  cdhrmarc  donationem  fadam  fpoit- 

68  (x:  quia  vt  inquit  Bald- ibidem,  quodfad  confirma* 
tionem  alterius  accedit , eodem  tempore fadum  vi* 
detur.idcm  renuit  Dee.  io  conf  s J9-  io  inclyta  Ciui  • 
tate.num.S.dc  idem  Dccind.c.i.nu.i.dcftd.inllr-  dc 
probauit  Alc.in  auth.ii  quis  inalJquoin  a.glol.  Cdc 
cdcn.vk  nos  fupra  in  concluf.  71 1-  nu.Sd. 

69  Quintolimicarintnquislapfotcctnino  producere 
vdlcrpqfirioncsiquitxus  pa  aduafaciO  rcfpondi  vel* 
laadcftcdu,vi  propria  illius confetfionc  veipoftee, 
quiatunc  non  dicitur  tcodcrcad  probarionS , fed  ad 
pcobarionisrclcuation^  i(a  Ang.  in  1.  pcreinpionas. 
prope ft.Cfcnr.refcind.  nd  pof  vbi  tamen  dicit  iftud 
procedae,  nili  aftjgnaiuscircr  terminus  ad  producC* 
das  qualcunq, probati  oQcs.idcm  voluir  Bor.  in  autb. 
fed  nouomrc,ad  hX).fi  ccn.pct.  Fcl.  in  d.c.^ccrcau- 
lafn.num.iS.vaUiniiiaodauo.quidicithoccftcfu* 
ftcnrabiiius,dc  Ang.opinioDcm.fcquitucCuf.lcn.iQ 
l.vJr.S.quodobicruaii.num.  V'..C..dcmtciur.pioptcr 
caiuomam  ^it  Mcooch.io  ckq.  3 5*  nu.5.  vade  rcl. 


in  rubr.de  probiir.iia.6.  circa  fi;  verf  ex  quo  i nferttuC 

yodiciti^  fit  ftatumm  excludatpoftlaprum  terminum  . 
probationes , dummodo  non  faciat  ipcciaiiia  meo* 
tionem  de  politionibus,  aut  ndex eludat  ab  omni  ia* 
rcKiuod  non  cenfetur  aufcncfacultatein  fucicodi  ac* 
ciculos,vt  pars  confiteatur,  quia  nd  dicitur  verepto* 
bare.fcdreleuareab  onere  probandi,  dc  ita  icnct  Ro« 
roan.in  d.l.  admonendi  antepen.  car.  vaf.  quo  ad  fe* 
cundum.ffi  de  iureiuran. 

7 1 Cqntrariu  ffcnCt  Spcc.in  tic.de  dilat.S.  videndum, 
vcrf.itein.quod  fi  datus,  dc  in  cit.de  poficio.  $.  4.  vaU 
fed  fi  ante , quali  pofitiones  lucccd^t  ioco  probatio- 
nis,ac  hanc  partem  defendit  Mcnoch.ind.q.  75.  nu. 
a5.de  tenet  contrariam  opinionem  non  enaveram, 
dc  mente  Gernin.  inc.i.col.  pcn.  deconfefi;  lib.  6.dc 
dicit, quod  ipfcmec  Ang.  in  I.lbd  etfi  reftituatur.  $.  1. 
Cdc  lud.negat  politiones  polTc  deduci  pofteonclu* 
fiondin  caufa,  nili  ex  magna  xquiiatc  ita  vifum  fiie* 
ric  iudici.  immo  idem  Fcl.  in  d.  e cum  dilc^us  nu.4. 

72  dc  fid.inftr.dicic,  f quod  poft  conclufioncm  in  cau^ 
pars  non  tenetur  rclpondcrc  politionibus. 

73  Conciliarem, trclinquncdoiftudadatbitriumiu* 
dicis , qui  coqfidcrarcr , an  ponens  iftud  agat  dalum  • 
niosc.de  dolOidc  culpa  ipfiu$,poftquam  lapfuscfi  ur* 
minus,  an  (Wtiusluademe  hoc  iddxquitatc , vcquia 
fimus  in  calibus,  in  quibus  diximus  inftmincma  , dc 
icftcspoirc  produci  non  obftamc  lapfii  termini » qu^ 
rcconcili  atio  vidcmrconucnirccum  eo , quod  dixir 
Ang.indil.fcd,dclircftiruatur./.t.fiidciud.dum  ne* 
gauit  politiones  polii:  deduci  poft  coclulum  in  cau 
fa,ntlicx  magna  xquirate  ita  viliim  fiicririudici.vcl 

74faltcm  dicat, quodiudexf ex ofticiopoiaii  inceno* 
prc.iia  Fcl.in  d.cap.caulaf^.  d.vcr  limira  odauo,dc 

• nae  magis*  communemopinionem  attrttamr  Lan* 
cclot.in  fua  praxi,in  rti.de  mtcrcogatioue.  num.6.  de 
mente  Marian.in  Spccul.p.dift.  nu.i8. 

75  Sexto  limita, fnifi  ccrmiuosaflicnatutadpcoban- 
du  fiiifict  nimiu  aeratus,  fine  cauix  ct^oirione,  qa 
tunc  valet  pfodudio,  tiro  tcftiu.quim  infiruineoco- 
nim.per  c.indulrum.  de  reg.iur.  in  6.  dc  ita  debere  in* 
tcUigi  gl.in  clem.fxpc.de  tcrb.fign.in  gl.  vbi  ergo.de 
9>  no.Spccan  tic.dcdilat  S.  videdu.  verf  rp  fi  data, di- 
xit Bal.in  d.c.CQ  dilcclus,(ub  nu.4.verr.  fi  autem  fine 
caulx  cogDitione,de  Hd.  inftr.  quem  quidc  Baldu  re* 
fertide  fcquitur  Fcl. vbi  liipra,  vaf.  limita  nono. 

76  Septimo  limira , fnili  qius  poft  tenninu  vdlade* 
clarare  probationes  iam  in  icnnino  produd^as : na  tu 
tunc  non  obftamc  termini  lapruadnmcaecdcctara* 
tio.ita  lo.And.in  addit.ad  Sp^.in  tir.de  icftib.S.ofic 

77  vidcndum.vcrf.hicctiam  nota.qui  dicit , quod  t ilU 
declaratio  fada  de  illis  probationibus  trahitur  ad 
diem  probatioaumiainexhibitarft,&lo.And.rcqui- 
tur  Ant.4  Butr.in  d.  e.  licet  caulem,  idem  tenuir  Do  * 
niinic.in  prooemio  Sexti, in  fi.  prin.pa  illum  tcxt.in 
vcrfamiq.dcciacar.  dc  in  e.  fi  quis  viduaro.  diftin. 
BaUul.i./.huius  ftudil.ff.dciuft.dcmr.Archanfum* 
nu.  i2.q.2.  Ant.inc.paftoralis.deexccp.de  fortius, & 
elegantius  dixit  Bal.in  addit.ad  Spcc.  in  rub.de  fent. 

7&  val.poDc,9'  poft  fniam, quod  11  daiotaminofcxci* 
picmi  ad  probandQ  no  fuennt  dati  aruculi  in  rermi* 
no,  propter  ^ tcftes  pcodufli  non  dcpolucrunt , fatis 
tamen  eft,quod  leftesiurauerim  in  termino , quia  ac* 
ticuli  funt  declaratio  exceptionis , dcidco  poicnuit 
produci  clapfo  tcrmino.facit  eext.  in  1.  hxrcdcspali. 

79  Si.i.ftrdc  tcltam.vbi  f declarans  niliii  dc  nouo  facit , 
fed  fa^u  oftcndit.dc  hoc  idecu  allegatis  fenfit  Fel.in 
d.  e.  licet  caufam.  verf.  |imita  decimo,  dc  ptobat.vbi 
hanc  iimitaiiond  dicit clTc  iorclligcndirdummodo 

SoariicuUnontfuificnt  adeo  generales  proJudi  in  ter- 
mino,Se  incerti,  quod  nuilo  modo  concIudcrcntmS 
tunc  quia  habdrur  pro  nd  ladis  non  poterunt  decla- 
rari poft  terminum, Icd  ita  Jat^ , dc  fubtilitcr  cCfuluit 
Oldrad.in  conf.  1 67.1ncip.antc  omnia,  dt  facit,qubd 
JoftpbiMsfiarditVoLi,  Cgg  2 uadit 


(rtdit  Bal.in  Ledita.  C.  de  tfden.  vbi  dicir » quod 
St  litem  contcdatam  f non  Ucct  aliter  interpretari  li> 
Mlum  nullum  quodtianleacinahqucm>vbiinlini- 
ta  prop^  exempla  accumulat.  ^ 

Si  Ot^auo  limitat  dummodo  interuenerit  bioa  mo- 
nitio iudicistvidclicct.quod  bis  admoneat  actorem, 
quodaganntracettum  t(‘rininti  >alias  laphistcrmi- 
ni  non  excludat,  ita  Arct.in  rub.de  cxccp.  Indit,  nui 
aj.verrvnttin  tamen, quod  dicit  efle perpetuo  menti 
tenendum.de  ira  voluillcglo.ordidc  A n.;.in  auth.de 
hxrcd.de  falcid.§-d  quis  autem  non  impiens,  di  gl.in 
verCadmonitionis,  de  ex  hoc  dicir,  quoildcbetclTe 
quis  cautus, t^t  bis  faciat  admoneri , vel  bis  datui  letr 
minos  adlori,guod  agar, quia  non  fudiat  femcl  heri. 
95  Cootrariumf  tenuit  Fcl.in  d.  c licct  caufam,.vcrC 
limita  duodecim6,quia  hoc  iurc  no  cauetar,  de  quia 
hrudra  requiritur  monitio  hominis , quando  dies  ia* 
tcrpeUar.c.potuit.  de  locato. 

84  Nono  limita,  tnid  voles  probare  in  termino  fuif- 
/crrcpulfusiniud^,  quia  pod  tetminu , de  etiam  pod 
conciudonem in caufa audietur, fecundum  Anton. 
ilBnt  .in  c.tam  litcns.not.;.pcr  ilium  tcxt.detcdib.de 
illum  referendo  lequiiur  Felyn.  vbi  fupr.  vcrf.limita 
dccitnotcnio . 

S5  Decimo  limita, t nid  tedes , qui  examinantur  pod 
terminum  daiuniiiiira flent  in  termino , quia  dies  de- 
podtionis  trahitur  ad  diem  iuramciui.fecudum  Bal. 
Hi  1-d quandoivcrflexto dubitaeur.i... de tcdib.de  ibi 
Sal.de  Iino.Pctr.de  Anchar.in  elem.  t.dc  offic.delcg. 
cum  permultis  alijs allegaris  Fcl.  vbi  (upranmn.  19. 
vcrf.limita  dccirnofextOide  vitimo,  vbi  hanc  limita- 
tionem late  examinat, de  dcclarar.Ec  ideo  ipfum  pet 
tcvidc. 

%6  Vndccimo  limita  itnifi  qui  vult  probare  pod  ter- 
minum, odendar  fcfuideiudoiinpedimctooccupa* 
tusmam  tunc  adhuc  audietur  per  ea. qox  not.in  cap. 
vlt.qui  matr.accuf.pof.de  in  l.ob  commi  iVa.C.  ad  Icg. 
Iul.deadult.Fel.inc.gratum.nuin.5.de  odicdcleg.de 
SyfadttquiadifHcultascxcufat  a pexna,  de  a mora , vt 
f Oo^.in  l.quod  tc.fF.fi  cert.  pct.Cror.in  1.4.§.Caro. 
nu-65.d'.dc  vetbor.  oblig.  Gigans  in  tra^-  de  accuf.q. 
* 75.de  ad  hoc  optimi  quadrat,  quodcoimmiter*con- 
ciuditurpet  Caooniflas  in  c.noi  quidem , per  illum 

88  text.de  tedam.  quod  tempus  f datum  hxrcdi  ad  exe- 
qu£dum,cd  vniusanni.quociapfoptiuacuriurcfuo, 
nifi  fuperuenerit  aliquod  impedimentum, prout ctia 
idem  confutuit  Fcd.de  Scn.conf.zp.incip.  cafus  talis 
cditcdator,qucm  fcquitut  Bal.in  l.id,quod.nu.i  ?.C. 
de  epifc.de  clericis. 

89  Amplia,  f vt  idem  fit, fi  impedimentum  fcquatui 
fadto  aducrfarij.vt  late  per  Bocr.dccif.40.  n.p.vbi  ait, 

9oquodt  pro  faflo accipitur  id , in  quo  quisaiium-per- 
hoitcfcit.quo  rninus  fiat, per tcx.de  ibi  d-dc  Dec.inl. 
in  omnib.caufis.fF.dc  rcg.iur.de  Maria.Socy.  m tit  de 
dilat.art.i8.q.5.fd.d.c.cxtranfinidaiCoi.5.in  j.iimi' 
ta.deprxfcript. 

91  Secundot^mplia.i  etiam  fi  impedimentum  fequa- 
turfadoiudicis,vtttaditidc  Boer. vbi  fiipra  pertext. 
&ibj  Ang.de  Bal.in  l.vlt.in  fi.Cdcadulier.dQmodo 
impeditus  ptotcdctur.Afflid.in  d.  dccif.50.de  Boer, 
io  d.decif  40.Bal.de  Alcx.inl.properandum  $.  fi  au- 
tem vrraquc.Cdciud.Alcx.inl.de  pupillo.  §.fiquis 
pzipfi  prxtori.fF.de  nou.oper.nunciat.detfcmpetcautu 
erit protedari, nifi  nOtoriu  fitimpedimentu  AfBift. 
d.deaf.50.dc  Boer.d.decil.40.nu.7. 
p/  Primo  intclli"c,t9  fi  impedimentum  illud  fit  fa- 
di, terminus  1 pfb  quidem  iurjc  currat,  fed  ope  reditu* 
tiodisin  integtum  impedito coofulttur , nec  tue  pro- 
cedit regula  tcxtus.l.vlt.C.dc  cxccptio.qux  procedit 
'quotir5,quisimpediturimpedimeto  mris^iuxta  Bar. 
didui^ionS  in  l.vnus.§.vItimo.  tF.de  fciuf.  iud.p»d. 
cbfhihubitcr ' fcquuntur  Dod.ind.c.  ex  tranfmifTa» 

’ depjtxfcripdo.quodqaeia  tcimino  hominis  cotrac 


» »/■ 


iF.’‘ Wj ‘ •••. 

P4  ftem  pns,  £ed  detttfireftitiuiOjteflct-Fd  y .io  c.cfi  inter 
. priorcm,nu.zo.vcrf. limita  fccuodoideexccpt.  Guid- 
Pap.  quxd.  64.  V..  ;■  'j  vi/r  i . ■ ; 7^ 

P5  Secundo  intellige,'fqu6d  hdiafmodi  redirutioln 
integrum  hartanium  prxicxtu  impedimenti  , qda- 
propter  fupcrucnicnrc  impedimento  per  duos  dies» 
no.) rcilituitur,nifi additosdic.s.  & fic  fubdiiciiur  tS- 
pus  impedimenti  demcdiu.ita  Balb.  inrratfl.  de  prx- 
icript.c.2z.i.parj6.par.prin.dicensh3nccQtnmuncai 
opinionem, ficut&  Bucr.  indccif.zp4.  - . ’ 
p6  Subinrcllige,t  nifi  impcdinacnmm  duotuih  diifru. 
abduliflet  commodum  totius  termini»  vt  per  Paul,  i 
Cadr.inl.vlt.nu.io.fF.de  fer.de  lare  per  laf.in  1.  fiica 
dipiilanis  edem.nu.  i }.&  in  fi.  fF.  de  verb.  oblig. 

P7  Tcniotintclligc.nifi  impeditos  fitidet  in  culpa  ni'- 
* inis  fc  arcFando.l.z./.quod  diximus.vbi  lati*omncs. 
fF.liqujscapno.&  habetur  in  l.cuin  poduladcm.fif.de 
dam.infc.Capcl.  Thol.q.}02.Marffing.zd5.--s<5jf  > 

98  Q^iario  intcllige,  f vt  nd  fudiciat  probare  impedi* 
mciuum,nifiproKturdiligcn(ia,dcconatusad  illud 
tollendum. l.qui  comineaius.&ibi  Bar.d^deremilit. 
Bal.in  c.i.dc  pixfcript.Fci.  in  c.  cum  inter,  nu.  19. dp 
cxccptio.de  Dodor.in  d.c.cxtranfmidadcprxfcript. 
Dec.in  cap.cx  rationc.nu.  ip.de  appcll.  A<dt^.  di^4  - 
dccif.50  Parif.conf.  54-nunMp.volumiaeprimo>ni(i  . 
diligentia  fuiircr  notorie  frudraioria  , vtiupcadixi- 
inus.vt  tradunt  DodF.ind.c-cx  tranfmida.  - 
pp  Hic  optime  fuccedcrcttconclnfio  illa,an , dt  quo- 
inocio  plurcs  probationes  coniungainur  ad  faciendi 
plenam  probatiot\pra , fed  quoniam  ex  profeflb  illa^ 
ia  tillimc  feribitur de  declaratur  per  am  pliationcsidjC 
liiimarioncs  ,codtraria  , de  conciliationes  I V^abr. 
pnina  conciufion.fuatum  commun.conclufion.  ita» 
vt  aut  nihil,  aut  parum  in  illisdcfidcrari  queat , idcb 
ncfmdra  laborem,  dumque  proficere  alteri  dudeo 
incscxidiinationi  detraham, feriptum  folumtran- 
fcnbendo  , vrdiccrcfolebanc  Abb.&Felyn.incap.' 
fcnbam.  numero  fecundo  de  fixfnmpcion.adillum 
tcrciicio.  ' .V  '4.  *' v<t. 

100  Podrem6dicendumte(rct,qoifnam  incontincqti 
probare  dicatur:  exterum  cum  bxc  materia  I nobis 
fupra  explicata  fitin  vcrf-cxccptio.concluf  <587-  nq,. 
21.de  fcq.vol.a.ob  id  locum  illum  confulito.  ^ \ 

Et  hxc  fudiciant  pro  prxfcntis  conci ulionis  ma- 
teria,adbibi  tishis.quxliipra  fcripfimtis,  & prxeipue 
inconclu(io.p2  5.qu9cum  his  accommodare  poteris 
cum  ampliationibus  , & limitationibus  » de  quibus 
etiam  Feiyn.in  d.cap.licet  caufa  m de  probat-in  didfo 
cap.cum  dilcdFti5.de  fide  indrument.  de  in  d.c.pado- 
ra)is,dcexccptio.  vbicxtcrifcribcntes » quosperte 
vides. 
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ProcefTus  rit^,re(ftcquc  an, & quando  fi 
' prJerutnatur , & quomodo  illius  aiiiMflfO 
.probetur . - - 

t Proctjfui  in  dubio  rtSii  riu^ut  JUiiut  . 

2 Sententia iuftapriifumitur.-^'^,;,-,  ... 

^ Procejfui  regulariur  requint /eripHiraitU»,. 

4 Scripturam, qua  requirunt,n5 prafumutur,nifi pfhirttiti 
y Proctjfut  cfi foltmnitat  txtrinjica » quoad JintentianL^ . 

iS' Jinem  ludicq . : - 
6 ProctJfuirtSieriUqut  faUuinonpfaJUrmtur  5 ttiamji 
, iiidtx  in JenUntia  ditat  vifis  attejathnibui , vifo  libtU 
kesbmufm^U,  . 
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7 Trocijfus  rtHif  rittqut  failus  non prdfumitur  i fiutpm' 
dtat  appellatio, /iue  fimut  intra  tempora  appellandi. 
Contr.nu.xo.Coneiliatiojbid.  nu. 1 1. 

, 8 Senttntia  appellatione  interpojita  iufia  nonprafumitur, 

9 Appellatum, vbi fuitafententia,proiudiceampliutnon 
prafumitur . 

I X Procejfut  reiie,  riteque  f.ilim  prafumitur, poflquam—j 
Jententia  tranjluitin  rem  iudieatam—,. 

Res  iudicata pro  veritate  habetur, iiy  facit  iut  quoad par~ 
tet. 

14  Procejfui  licet  pojlquam  fent?tiatranjiuitm  indicatum , 
relie  riteque  fahus  prafumatier  ,poteJi  tamen  contra- 
rium probari  . 

j 5 'Procejfui  non  re£ie  formatui  ex  eo  probatur , quod  aSla 
pr^ueuntur^x  quibus  id  conflat. 

\6Solemnitatumnon  fuhjlantidlium  omi^o  , non  impedit 
quominus  Jententia  tranfiat  in  rem  iudieatant-j . 

17  Procejfus  reile  riteque  fa£iusprafsonitur,quSdo  '2^ta- 
riusin  fintentiavnuqiumqxaSiu  Jpeeialiter  exprimit. 
Cardinali  a ferenti  in  Jententia, procejfum  folemniter  fa- 
(ium  creditur. 

1 9 Solemnitates  emendata  in  decreto  iudieis  in  caujst  volun- 

taria iurifdichonis  prafumuntur  interseensjie^ . 

20  Procejfus  rite,^  reile  failusprafumstur incaujisvolu- 

tarsa  iurifdiilionis  modici prasudtcif. 

2 1 Sententia, deperdito procejfu, prafumitur  lata  tum  debitis 

Jblemnitatsbus. 

422  AmiJJso procejfus  ex  eo  probatur,  quod  faila  diligenti  in- 
qutjstione  non  reperitur . 

13  Not  artus,  quiprocejfumamifit , tenetur  ad  interejfe  par- 
tis, niji  amipiomt  tullam  caujam probet. 

1 it^diibiotnopraEfumircilc 
1 1 Vii  li  1 riteque fadiu  colligi  potcft 
ex  c.quoniam  conrra.cxtra  dc  probat,  vbi  id  no  *c6- 
muniter  glof.lnn.Butr.  Abb.Fcl.&  reliqui. Rom.in  1. 
fcicndum.tf.de  verb.oblig.arqucibid.  Alcx.nu.  22. 
Spcc.in  rir.de  tenr.Si.  vt  autcm.num.  1 1.&  in  tit.de  in- 
ftrum.edir.S.rettar.verf.in  fiimina  Fedcr.dcfcn.conf. 
144.Burr.1nc.bonx.nu.42.  dc  dcd.  quibus  omnibus 

2 locis  concludunt.quodiicctfprgfumatur  pro  iuditia 
fcnrcnttx.notamcnprspfumitur  pro  reftitudinepro- 
cctTusiquod Hr  tadus (eruatisijstquxdciurcfcruari 
debent, «pcriam  voluit  Alc.dcprxiumpt.  rcg.  3-  prx 
fuinpr.9  nu.  ■ 8.  Ac  idcm  videtur fentire  Abb.poft  gl. 
in  d.c.bonx,dcclcd.Bal.inc.vnico.S.3dhoc,  pcril- 
lu  tcx.vcr.noM.quod  q dicit.nu.Q.  tit.de  pace  iuram. 
firinan.vbi  per  lianc  concluHon^ dicit , quod  citatio 
ndptxfuinit  intcritcnin'ciq>&  voluit  Aie. vbi  Ibpra, 
nu.xo.dc  declatatum  blita  nobisin  concluf  Citatio. 

3 Rationem  t huiuscodulioniscam  reddit  Abb.in 
d.c.  quoniam.contra  quam  probant  ibi  Fclin.  <5c  reli- 
qui; quia  proedfus  omnino  requirit  lctipturS,vt  pro- 

4 baturind.c.quoniam  contra.  At  ea,  quxf  requirunt 
feripturam , nunquam  prxfuinnnrur,  niti  probentur. 
Inn.in  c.inliiper  his.prope  tin.glmagnx.  dc  accuf.  & 
in  c.innotuit  prope  fi.  dc  his, qui  fur.ord.  fufccp.  Alia 
etiam  ratio  colligi  potdi  ex  didis  per  Rom.St  Alex. 

5 ind.l.  feiendum  ,quod  proccilusdf  tlolcmnitas  cx- 
trinlcca, quoad  fcnrcntiam,  & finSiudici).  At  folem- 
nitascxtrinfcca  hon  prcfumitur.d.  l.rcicndum.&  tra- 
didimus etiam  in  conefufione Citatio.  Non  mimni 
igitur, fi  proreditudineprucenus  nonprxlumitur. 

6 Ampliaturprimoiftatconclur.vtproccdat, etiam 
ninfentcntiaiudcx  dicat,  Vifisatteftarionibus,Vila 
citatione, iSc  huiufmodiiquia  er  in  ifiocafu  no  pr^fii 
mcnturilla  intcrucniflc,m  fi  aliter  ofienda  tur,  ita  c6- 
cludit  Inn.in  d.c.quoniam  contra  quem  ibi  icquiiur 
Abb.&  pull  cos  idlatifiimc  ibi  explicat  Fcl.nu.  34- 

7 Ampliatur  lecundo.vc  procedaitcrcddufio , fiuc 
^ndeat  appellatio,  fine  limus  intra  tempora  a ppd- 
landi  .Nam  etiam  illis  duobus  temporibus  pro  redi- 
tudincprocelTus  non  prafumitur, ira  voluit  Abb.poft 


But.in  d.c.quoniam  cStra.nu.  19.  verf.  egoin  effcdu 
comprxhcdoomniarac  ibidem  Fd.nu.  21.  cum  pia» 
ribus.  fcq.  vbi  adducitgl.inl.Hercnniiis.§.Caia  It  dc 
cuic.3c  in  1.  t.ingl.thag.adfi.C.fiaducrrus  vedi.  qux 

8 dicir.quodf  eo  ipfo,  quod  quis  iniquam  dicirlcntciv 
tiam,& appellat , iniquitatem dusdctcgc>  didtu^'> 
adcoiVt  proca ampliusnon  prx(umarur,qu<  d etiam 
voluit  Innoc.in  d.c.  in  prxfcncia.detcnun  bi  didr. 

9 tpoftquam  fuerit  appellatum  amplius  pro  i'  dicc  no 

Sirxlumi, Spcc.in  tit.de  fcnt.S.vt aurem,  vert’.  A nota, 
ccundum  quoldam.nu.i  t.Alciat.loco  rup.cit.ii<i.6. 

“ & hanc  efle*  communem  opinionem  tcllaturDec. 

poft  Fcl.in  d.c.quoniam  contra.ingl.fi.  IUI.  134. 

10  Contrarmmttamcn  quod immopedenrc tempo- 
re appellationis  ,pprocclTu  prxrumaturtcnuir  Imol. 
in  c.in  prijfentia.de  renun.quc refert, & fcqumit  Dcc. 
in  d.c.  quoniam  cotra.  vbi  plura  pro  hac  parte  addu  - 
cit , & ad  al  legata  in  contrarium  rcfpondu . 

1 1  ConciliaritpolTunt  hx opiniones , ex  mete  Fcl.vbic 
fup.nu.22.vcrf.&  fccuduni  iftamdcclarationein.di- 
ftinguetido.  Aut  enim  quxritunan  prxlumatur  ptt> 
iullitia  fcntetix,autprorcditudiiic  proecdus ; primo ' 
cafu  pendente  appellatione, ‘ac etiam  pendente  ter- 
minoadappellandum.prxluminjr  pro iprafonten- 
tia,&  ita  procedit  opinio  Imo. .&  Dcc.  fecundo  calli 
non  prxlumiturprotcditiidine  procelfus , Sc  proce- 
ditconclufio  noftra:&  ratio  diltcrcnticdl  .qmaiulti- 
lia  fcnrcntixicftfolcmnitasintrinfcca  , fcd  reditudo 
proccfl'uscftcxrrinl'cca,quxnon  prxfumifiir,  vt  tra- 
dunt Dod.in  1. (ciendum. ff.  dc  vcrb.oblig. 

12  Limitaturprimo  illa  concIufio,fvr  non  procedat, 
quando fententia  cranfiuit  in  rem  indicatam  : tuiic 
enim  prorcditudincproccflus  prclumirur,iu  voluit 
Butr.Imo.&  Abb.in  d c,  quoniam  coiiira.qiios  ccre- 
ri  fequuntur.Imo.in  c.cum  in  mre  peritus. dc  otfit.de- 
* lcg.vbitcflaiur,hanccirc* communem upini  nem, 
&diifus^traditFeI.ind.c.quoniam  coarra.num.  34. 
Alc.d.prxluinp.p.nu,  a.  vbi  hanc  reddit  rationem., 

1 3  quia  rt-$iudicarat^>  veritate  habetur,  & facit  lus  quo 
ad  partcs.l. i.ff  de  re  lud.l. ingenuum,  ff.  dc  ftat  hom. 
14  Declaranda  tanicutcfthxc  lunitatlo.vtpoiluco- 
trarium  probari,  vt  ex  Ibntetia  Io.  And. voluit  Abb.in 
d.c.quoniam  contra.nu.19.vcrf.  vultcrgoIo.Aiul.se 
15  late  tradit  ibi  Fcl.dicens,quodtll  producatur  acl.i, in 
4]uibus  appareat  no  cllc  deferiptas  folcnmitatcs,qu:e 
dc  iurc requiruntur,  faiis  per  hoc  vidcturprob.itum , 
proceflum  rede  formatu  nonfui:rc,adc6  qno.i  onus 
probadi  incumbet  aducrlano.  Nam  hoc  modo  pro- 
bando nullitatcrn,  probat  etiam  fcntciiiiam  no  ttan- 
fiuiflcinrcm  iudicatam  ,ex  defcdu  nuilitaiis  Qi:od 
tamen  iniclligendupidl, no  procedere, li  l)ntoimlK>: 
aliqux  cx  folemnira ribus  non  fubffancialibiis,  vefex 
illis  in  quibus  fiindatur  iuffitia  Icntcntix , & ratio  cft  ‘ 
16  quia  Iblcmnitatcs  f non  fubftantia  Ics  non  impediut 
quominus  fententia  tranfear  in  iudicatu,  & in  lecun- 
do  cafu  de  iuffitia  fententix  ampliusnon  cft  dilpu- 
tandum,vtlatilfim^  tradit  Fcl.in  d.c.quonii  contra. 
17  Limitatur  fecundo  c6clufio,tvr  non  procedar, qn 
Notatius  in  fententia  exprimeret  ada  non  generali- : 
ter  vilis  atreftationibus,r ifa  citationc,5c  huiu  linodi, 
fcd  particulariter  vnumquemque  adum  exprtmen- 
do  ; tunc  enim  pro  proceflu  prxfumitur,  ira  dicunt 
Dod.in  d.c.quoniam  c6fra  Spcc.in  alleg. tit.de fenr. 
§.vtautc.&  no.Bal.in  l.iurciul.in  fi.C.dctcfttb.  Alc. 
d.prxfump.6.nu.22.1ate  Fcl.in  d.c.  quoniam  contra. 
IS  Limitatur  tertio  conclufio,tyt  non  procedat  in- 
Cardinali  afferente  in  lententia  proccffilm  lblcrani- 
rcr  fadum,quia  mncproptcr  prxrogatiuam  dignita- 
tis efficax  prxlumptio  oritur,p  rcdiiudine  proceffus: 
ita  voluit  Rom.in d.l.fciEdu.nu.63. ff.de  verb.  oblig. 
poftinn.in  c.cu  diledus.deaccuf.Fel.vbifup.  nu.3d. 
19  Limitatur  quarto  conclufio,tvtn6  ptqccdatquo- 
ad  IblSuitatcs  cnunciatas  in  decreto  iudieis  in  caufis 
lofepbiMafcardi,vol.u  Ggg  | voluo- 


lofephi  Mafcardi 


volontari^iutirdi^Ionisi^aprefumunturintemenir' 
fe,Ang.iol.Impcratorcs.tt.dcprmiIcg.crcd.in  l.fcig- 
duoi.col.vlt.fF.devetbommoblig-Bal.inl.quxcunq; 
jf.b.ff.de  public.Fd.poft  Abb.Sc  Burr.  in  d.  c quonia 
contra  nu.;d. 

20  Limitatur  quinto  concluCvtndtproccdat  in  cau- 
iis  modici  prziudicii,in  quibus , ncc  etiam  requiritur 
icriptura  i quia  in  his  pro  IblemnitatcprocclTus  pex* 
fumitur.ita  voluerunt  Rom.&  Alcx.in  d.  I.  feiidum. 
quosrefert,&  fcquitur  Alc.d.prxlump.p.nu.zo. 

11  Limitatur  fexto  conclu(lo>tvt  non  proccdat>qui* 
do  procclTus  eflet  deperditus:  tuc  cni  inift  reperiatur , 
fententia  prxTumitur  lata  cu  debitis  folcmniratibuSi 
etiam  quoad  re^itudinem  proceflTus.ita  voluit  loan» 
And.in  d.c.quoniam.quem  ibi  refert  Abb.  num.  ip* 
▼crf.przdi^a  procedunt  Bal.  poft  Cyn.  in  1.  emanci* 
parione.C.de  fide  infttumctorum , cum  alijs  addudlt 
per  Boer-decif  i f.  in  hn. 

ProcefTus  autef  deperditus  probabitur  ex  co<qu6d 
fkCki  diligenti  inquifitione  ,cx  au^oriate  Tuperioris 
non  repetitutivt  dicit  idem  Boer.ibi.nu.  6.  Qux  pro- 
ij  batiof  non  tamen  fufiicitad  hoc,quod  Notarmsi  vel 
aiiui^,qui  habebat  procclTum , n5  teneatur  ad  interef* 
fe  partis»  in  cuius  damnu  deperditus  fuit»  nifi  ab  ipfo 
t^otarioetiamprobareturiuftacaufaaminionis » vc 
puta  naufragium, bellum, inccndium>&  huiufmodi, 

, vtdicit  ibidem  Bocr.fcd  qualiter  amiffio  probetur 
diximus fupra  inconclur.Amiftia»vbi  vide. 

Csteraiquz  ad  hanc  materiam  pettinet,vidc  apud 
Felyn.in  d.c.quoniam  contra,  & quomodo  probetur 
procdTusiVide  fupiadn  vctbo»  ada » & infra  in  vetb. 
fententia. 

C O C LVS  l o ^CCXXXf^lI, 

argvmentvm. 

Proclamatis  notitiam  vnumquemque  habe- 
re prserumi,&  quando. 

SVMM^RIVM, 

I Proclama publicatum puhlitt  notum » 6*  manifijium  tffi 
' dicitur . 

> Proclamatu  pubUccHi  notitiam  vnufquifquibabtrt  pra- 
fumitur, 

S Scientia  prajkmitur,  quando  aliquid  publici  notum  tfl. 

4 "B  annum  publicum  qutUbtt  feirtprajumitur. 

Et  ignorantia  *iui,dKtrrturcrajfa  tgnoratiOyVt  ibi.nu.S, 
t Proclamatis  notuta itadtmum  prafumitur  , ^publica- 
tum  futt  firuatit  debitis  foUmnstatibus . 

7 iAb/cnstcmporefo^liproclamatis^otitiam  tiusbabttx^ 

non  pr^um:tur, 

8 Proclamata  , banna  in  ciuHatt  folia , fcirenon  pref 
, fumstur  is,  qui  ef  abfms  in  viOa^ . 

9 lncis4itatt,qustjlfcirt  non  prafumiturta,  qua  fiunt  in 

comitatu . 

10  Proclama  non  prafumitur  notum,  quando  iujlum  impe- 

dimentum probaturpropttr  quod  notitiasn  dtutnirx^ 
non  potutt. 

I I Proclinatis  notitia  prajumpla , non  Jufficit  ad  tondtm- 

ttiduman  criminibus  praesps^^  qua  in  omittendo  con- 
Jtfunt^ifiaBter  de  (euntia  doceatur . 

1 ir)  <)uo<iprofcIamatctpublicatfifuit. 
***  Jpublicc  notum , & manifeftu  efle 

dicatur,queraadmodum  dicit  Bar.in  l.ciues.C.dc  ajp> 
pcll2t.&  in  auth.qui  fcmel,vbi  etiam  Bald.nu.1 
quomodo  » dc  quando  iud.  fcquitur  »vt  proclamatis 

2 t publicati  vnufquifq;  notitiam  habere  przfumatur 
cum  id, quod  publice  notum  cft, nemo  ignorare  cen- 

- fcatur»id  elicitur  ex  glof  in  1.11  tutor  pctitus.in  vctbo* 


oftcndcris.C.  dc  periculo  tut  qui  ibifequunturBart. 

3 B.il.5crcliqui.dicentcs,tquodliccrfcientia  non  prz- 
fumatur,nifi  proberur , id  tamen  locum  no  habet, qa 

• aliquid  publice  notum  cft  & eam  gl.c6munitcr*cf5c 
approbatam  teftaiurGram.decif  36.  nu.id.  Idem  te- 
nuit lnn.de  poft  cu  ibid.  Abb.in  c.  1 .dc  poftul.pr^lat. 
Bald.in Margarita , in  vcr.Dccrctum.vbi  dicic.quod 

4 tquilibecprzfumiturfcircpublicum  bannum,Bal.in 
cquoniam  frequcntcr.S. Porro,  vcrfqugru  nunquid» 
vt  lit.non  conte.Plura  alia  in  hanc  fententia  m coge- 
rirGram.ind.dccifj6.de  Iafcofi4<5.  profifeo  Regio 
facaevidetur.nu.r.voI./.Rofficd.intra^.dc  libellis 
tic.fi  quis  iufdiccn.non  obtempcr.col.  j.  nu.  4.  vbi  di- 

q cir,t  quod  ignorare  bannum  miffum  publici  perci- 
uitatem  cftet  crafTa  ignoratia.l.ncc  fupina.ff.  dc  iu-dc 
fa^.ign.  dt  id  ctia  traditum  fuit  a nobis  fupra  in  con- 
cluf.ignorantia>vbi  docuimus,  non  przfumi  ignora- 
tiam  earum  rerum, quz  publice  nota  funt,vbi  vide. 

6 Limitatur  primotifta  conclufio,vt  ^cedat , quido 
proclan}atafada  fuerunt  feruatisdebitis  (blemnira- 
tibus,dcin  locis  publicis, dccdfuetis  ira  voluit  Gram. 
d.dccif.  j6.nu.2d.vbiadducit  Pixpofit.  idem  tenentS 
in  c.fi.  iAdiftin.de  idem  tenet  Roftr.in  loco  proximi 
cit.vbi  dicit,  prxdidlam  regulam  efle  intell  igendam, 
quado  przco  mittitur  per  totam  ciuitatem,  quo  calU 
k banno  ncmoexcufatur . 

7 Limitatur  fecundo cdclufio,vt  nd  procedar  in  eo» 
qui  tempore  proclamatisabfcns  erat:  tunc  enim  no- 
titiam cms  habere  non  przfumirur.ita  voluit  Rofl^c. 
vbi  fupra  pcrl.opcimam.C.dcconcrahcn.dc  commir. 

8 ftipul.de  idcitdo  dicit  laf.in  d.c6C46.quodt  is,qui  cft 
in  villa  n5  przfumicfi:ireproclamata,dc^anna,quz 
fiut  in  ciuitatc,allcg.no.didtum  Bal.  de  Ang.  in  l.Ti- 

9 tius.§  Lucius.ft.dchb.depoftb.quodis,tquicftinci- 
uitatcndprzfumiiurfcircca,  quz  fiunt  in  comitatu»  . 
& hanc  limitationem  tcnuiccciam  Capra  concluf. 
7y.nu.  la.Grammat.vbi  fupra , nu.23. 

jo  Limitatur  t terno  gencralitcr,vtnd  procedat, quo- 
ties aliquod  iuftum  impedimetum  occurrit ; propter 
quod  non  pocucrit  proclama  ad  alicuius  notitiS  per- 
ucnitc,vc  puca.fi  quis  adhuc  fittencror  ztatis,  vel  eo 
tempore  fuentdemcns,licci  poftea  adfanitatem  rc- 
(icrlus  fucrir , vel  fi  in  eo  tempore,  quo  procla  ma  pu- 
blicabant , inlc^oinfirmu.sdctmebatur.  Hisenim 
cafibusidefimilibuspoftct  lulta  proclamans  ignorl- 
tiaprxeendi , quemadmodum  icftaturfupracit.  con* 
cltu.79.nu.  1 2. 1 3 .de  i4.Giaiomat4l.dcar.36.nu.2  j .dc 
RofFr.iX  laf.  in  IcKis  allegans. 

II  Vltiiuolcicadumcll,Tqu6dincnmintbusmaxi- 
mi, qui in omittendo coniiftuQt , licet  przlumamr 
notitia  banni » non  tamen  ifta  przfumptio  ad  con- , 
deinnationem  fufticccct»  nifi  alm  de  Iciemia  proba- 
retur, veluci  Ii  proclama  faftum  fit,vt  qui  habet  arte- 
lariasdenunciet  Capitaneo  iuftinz , fi  quis  non  dc- 
nunciaucrit,  non  poierit  condemnari  cx  illa  pizliim* 
ptionc,nili  aliter  conftet,  cum  proclamatis  notitiam 
habuiije , ita  cx  fadlorcfpondit  lal.in  d.conf  46.  pcc 
notab.thcoricam  gl.in  l.cx  malcf  Jl.longe  minus.  fF. 
de  adio.de  obhg.quam  dicit  efle  auream  Bald  in  fii- 
coi.  1 3-C.qui  accui.non  pofl'.cum  pluribus  ali  js,qubs 
apud  ipfum  laf  vidcrcpotcris. 

C 0 7^  C LFS  l 0 efMCQXXXVlU. 

A R G V M E N T V M.  . 

Procurator  in  cauf^»(}uamprocurauic,an«8e 
quando  teilis  eiTeponit. 

svmmakivm, 

1 Procurator  in  cauf»,quam  prosurauit » Uftis  non  poi 

t*Jlt^surJtu.t,ibid, 

3 Aduoeatut 
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3 AduocatusincaufaU/UstJfinonpoUjl. 

4 proxtktta  duftimonio  rtptOilrnr, 

5 Affiihontm  babmtes  ad  caufatfi , in  ta  non pofiunt  ttfiifi • 

cari. 

6 Pioeuratorrtiam  ruiocatusUjiistjftnonpoUjl.Contrar. 

nu.S.ConeiLvtibi.nu.  1 1 . f z.ir  i J • 

Soiicitator  etiam  finita  caufa  ttflijicari  prohibetur. 
Aduocatui  depojtta  aduotaiione,  tefiiwontum  in  caufa^ 
dicere  non  potejl. 

loFamuluilicentiatut^irdimiJJut  ^potejle^e  tejlis. 

\;^Pro",urator^quiincaufavtrfatutnoneft,eUam  fi  procu- 
rationem acceptauit , tfiificari  non  prohibetur . 

i i Procurator  lite  nondum  pareumcontefiata , te/lis  ineo-.* 
efie  potejl. 

1 6 Procurator  contra  tum, pro  quo  procar  auit,d  tefiimonio 
non  repellitur. 

• 1 7 Pt^euraior  pro  dominoin  alia  eaufiijn  qua  n5  proeura- 
ttit,tef1n  tjftpoufi : x!M ado  ea  caufa  non  habeat  conne- 
xitattm^&tdnmniJionemcum  iUa  caufa  , in  qua  pro- 
eurauit,  vt  ibid.nu.zo. 

IS  Procurator  in  petitorio  , non  prohibetur  ejjittjlii  in  pof 
fejforio . 

ig  Procurator  in  vno  articulo  ,pottfltfiittJlii  in  caleris  ar- 
iteulii. 

Nifipofitrior  artieulut,  cum  priore  eoniunilionem  bdbt- 
• ret,vtibi.nu.  1 1. 

>l  Procurator  in  taufaprineipali  non  potejl  efie  tt/lit  in  cau~ 
fa  appellationis , 

ifProcurator  parttb.  eonjentienlikut  in  caiejlistjft potejl. 

24  Procuratoris  diilum  licet  non  pleni- probet  , facit  tamen 
pra/umptioiwn,  ejtaltqualem  probationem-^ . 

zy  Procurator  etiam  lite pendente  reuocatui  pott/l  tefUfieari 
in  ifhqua  non  ita  exaSlam probationem  requirunt . 

26Sotiettalor,^domejiicusprocuratorii  tejlis  efie nii  probis 
betur,licetipJiprocurator  dtefiimonio  repellatur. 

27  Procurator  probata  vita  {^epinionis  d tefiimonio  non 

repeiittur. 

28  ffiesdomefiici  admittuntur, quando  funt  probata' vita, 

fy"  opinionis . * 

2g*Procurator  ad  negotia  i fiificari  potejl  pro  domino. 

yo  Procurator  ad  negotta,vbi  commodum  finjit,d  tefiimo- 
nioin  caufadomini  repellitur, 

J I Scholaris,  fi  mittat  librum  focio per  amicum  fuum, deinde 
orjaturquijlio  inter,  facium,^  fcbolarem portator  no 
poterit  efie  pejlis ; qtesj  agitur  de  eo  exonerando . 

X 1 WvUI  cll.L?rCilJ  curauiti tede circ no 
pofle  colligi  poteft  cx ! .ti.tf.dc  tcAib.c.  Romana  > vbi 
gl.&c»tcrilcribcnrfsdcicftib.in  6.gl.  inl.dcferrc.S. 
idem  dccrcucrunt.A.dciur.fii.Cyn.  inl.quonia.C-de 
/cftib.& IU l.omnib.co.tir. lnno.de  lo.And.inc.infu- 
pct.de  tcftib..Spcc.ih  tit.de  tefte.  vcri.itcm , quod  cft 
prociiraror.Bar.in  i. in  mandaris.tF.de  tcAib.  in  d.l. 
dcfcrrc.S.idcm dccreucnint.  ft‘  dc  iur.fifci.Alcx.c6f. 
I74.1ncaufa,&  ii[c,ira.7.  vol.a.Rapb.Cuman.conf. 
1 ;8.conlultanonibxoi.i.vcrr.  Quantum  vero  ad  fe- 
cundam pactcm.Fulgor.conf.i74.('upcrid)quodqu9' 
ximr,inprin.Grat.c6f.s<.nu.8.vol.i.Soc.  iun.cot.8y. 
nu.  1 8.  voi.  I .Imol.in  d.c.infnpcr.  5c  in  c.cum  i nobft, 
vbi  etiam  Bai.Abb.de  Fel  dctcAib.Iaf.inrubr.Cdc 
procur.num.4.Rimin.conf.4i  5. Intentio  fpedabilis 
dominilacobi.nu.i7.vol.3.Stcph.Bcrtran.conf  178. 
Vifoprocciru.i)u.i7.vo!.2.dc  cof.  1 68.  Agens poflef. 
forio.nu.4  vol.^.dumini  Rot.dccif.  iz.alias  657.de 
tcfti.inanriq.decif.i  satias  1 z6.co.  tit.innouisdccif. 
12.ali^s38i.dcappdl.in  nou.Fran.Marc.dccif..-Dd 
phina.t7i2.Qr!xrirurquiapropartc.nu.quarto>partc 
ptinia  Hyero11.Grat.conl28.num.  z.volum.i.Nart. 
con(.«64.nu.t6.vol.5.1*crcnaa/.  Fcfdinand.iul.  na- 
’ turaluepll-nihiicommunc.nii.S.tf.dc  acqiitr.poficfF 
Jlluttril.Cardinal.Albnn.in  iucubrationibusad  Bar. 
in  l.mandatiStff.detcAibvs , & in  d.l.dcfcrcc.il.idoni 


dccrcucrunt.fF.de  iurc  filci.Rimin.  in  confj^92.nuin. 
lo.vol.z.Ncposi  Montalbano  in  trad.de  cxccp.ait. 
iy.num.75. 

2 Rariof  huius  concluHonis  ea  e(F,quiacu  caufa  ad  * 

procuratorem fpedet « cura.defolicitudineacinde 
commodumacbonorcmrpcrarepofllt , imoctiam 
domino  teneatur  adione  mandati,  (i  no  rede  admi- 
^ niAraucnt.I.ad  com{>arandas.C.  mand.  l.fi  piocura- 
‘ torcm.fr.co.tit.in  caufa  propriaiquodaramix^otcAi- 
ficari  videtur.Non  miru  igitur,(i  repellendus  cA.Hac 
ratione  fentiunt  omnes  fupracit.Oodorcs , Bal.in  c. 
vcniens.de  in  c.infupcr.dc  tcAib.Nar.d.conr.  5d4.nu. 
rd.vol.^.Rimln.d.conf.  41 5.  dic.Ss  procuratorem  ic> 
pclliaceAimoriio,qiua  alFcdionem  ad  caufamha- 
7 bererpraefumitunqua  ratione  aduocarusfetiam  repel- 
litur,vt  iate  oAcdimusjfupra  in  concluF  A duocatus , 
prarfertim  cum  de  eius  commodo  tradciur  , quara- 
4 nonctetiam  proxenaa  d tefiimonio rcpcllcnduscft, 
vt  trad  lo.Andr.in  c.dilcdoruin.dc  (cfitb.cog.Abb.* 
in  c.licetHcli.dcSimon.Crau.conf.86.  nii.4Socyn. 
y.jun.dxof.Sy.nu.iS.voJ.i.diccnsgcncralircrt  omnes» 
qiii  habent  ptarliimpram  afFcdioniadcaufaindtb- 
liimoniu  repelli»  vtlunradiiocari  lcgararij,tblicira- 
tores, proxeneta:, d{  huiufmodi . Hanc  rationctn  tra- 
didit etiam  Lanfr.de  Ori  a.  in  repet,  c.  quoniam  con- 
tra. vcrf.tcfimm  dcpofitIones,quana  quxftionc.  dc 
tcfiib.Acgi.Bofl.tn tradat.de  tcfiib.num.  55.  lodoc. 
Da  mohouda,i  nco.trad.de  rcproba.tcft.n.ia.Parif. 
conf.70  nu.i  .cum  fcqucn.de  conf  yj.nu.  1 8.  V0I.4. 

A mpliatnr  lupradida  concIu(io,vi  procedat  Ct  in 

6 procuratore!  rcuocato , quia  adhuc  in  caufa , in  qua 
fuit  procurator  refiis  cflcnbn  poterit,  vtdcdlum  luit 
per  Rot.dccif.t  z.alids  l z6.d<f tcfiibus  in  nou.vbi  c6- 
cludirnr,  quod  procurator  etiam  mandato  rcuocato 
ineadem  caufa  tefiis  clTcnopotcfi  propter  a tfedio- 
nciu , quam  ad  caufam  ha bere  pnclumitur , ac  ctia in 
quia  in  fraudem  rcuocatus  vidcnir,idS  renet  Bdiain. 
dccif.5  To.conclufio , quod  Jieet  procurator,  addi,  ad ' 
Gapcll.Tholofdccil204.propc  rin.  veri' Adde  quod 
procurator.- Milisinrcpcr.verf. refiis  efienon  poreft 
procurator,vbiadidadducir  Rom.conf.  i27.Lanfr. 
in  rcpct.c.quoniamcontra.vcrl'.tcftiam  dcpolirioiics 
4.q.dc  tclbb.Fcl.in  c.cum  d nobis,  nu.14.de  tcfiibus. 
Steph.  Abfrcr.  in  trad.  dc  tefiib.  in  verbo  procuraror. 
& idem  dicendo  efi  in  procuratorc,qui  alio  quoquis 
modo  depofuir  officium ; quia  non  {^refi  in  caufa , 
in  qua  procurauit  illo  modo  tcfiificari.vr  lenrit  Rot. 
dccif.  I a.alids  78i.de  appellat,  in  nou.  & omncsfcre 
quosiDodo  citauimus , 8c  facit » quod  voluit  Anton. 

7 Butr.ui  c.itilupcr.dc  tcfiibus  vbi  vult  f quod  iblicita* 
tor  etiam  finita  caufa  ratione  affirdiopis  prohibeatur 
rdlif]cari,6c  in  hac  cadem  lententia  fuit  Socin.  iun. 
conffiy.nu.  1 8/ vol.  r. 

8 Contrarhim,^  quod  immoprocuratorrcuocatusj 
vel  aliomododclincnsclTc^coratorpointcirctcftis 
tenuit  Bal.in  c.inlupcr.detcfiib.dicSs,  quod  procura- 
tor funCtiis  officio  Ibo  refiis  efie  no  prohibetur»  quia 
id  negotiu  amplius  ad  cum  no  pcrrinct,ncc  cura,ncc 
Ibiicitudine.de in Midantib. vcrf.de  }.p.itct. cxcplO. 
C.dc  tcfia.dt  in  l.dc  tcfiam£to./.  quxcuq;col.  i .verf. 
Ific  aurC  procuratot.fF  eo.  tit.diccns  notabilem  cau- 
tela efie  ad  hociVt  procurator  pofiit  rcfiilicari  tn  cau- 
fa,v(  mandati)  rcuocctur.  idem  tcnuitipfcroct  Bald. 
in  conf.3  5 j.  Ad  euidentiam,  quod  refert  Baser.in  /. 
|iatcr.col.pcn.lnfiit.dctcfta.facjunt  ea , qax  habetur 
per  But.in  c.  cx  litetis.de  rranfad.6c  Milius  in  repet, 
in  vcrf.tefiisclTcnon  potcfiaduocatus;vbidicunt,9 

y aduoca  tusf  depofita  aduocationc  tefiis  clfc  poteft  in 
ca  Caufa  in  qua  patrociniu  prxfiitif.Itc^cit, quia  fa- 
to mulus.flicStiatus,  & dlmifluspotcft  clTc  tcftis,vtvo-» 
luit  jni.in  litcris.de  rcftib.Marf  inI.t.S,  idcm.lF.de 
quxfi.Sc  ifiam  6pin.  videtur  et  fcqui  Albcr.Malct.in 
trad.de  rcfiib.col.24.vcrf.Quado  tefiis  repellat  tone 
Jofephi  MafcardifVOl.i.  G^g  4 affedio- 


/ 


r f p ; lofeplii  Mafcirdi:  ’ 

rcAib.vbididt.idt<t<:ra£ntif^fn4um.&fiidtfi«niL 
i r;.‘^iin5nio.maxMneri  iiourWjltat  latis. vcl  vitupe-  voiutrBal.inLmoribu^>Cdcrcnib.quo(^  piocutaroc 
ri'  -r  ^dl  inaddit.adrrAci.Btit  deurtih.in  ipinvno  farriculo  tanmm  pordicflcicilis  ia  exteri^ 

dcA aduocatna,Acgid.BoiV.is  irad.dctdliumrcpfo-  arricuiisiquodenam tenuit loanocs Andi-dc 

b^r  colu.  Miu.i  t.Ruman  ccnl!  18640  calupropoU-  franc.ind.c.li.dcrcAlbii$.  . . • 

Rn.sbi  dicit  quoJ  (i aliquisfuit procurator  fcd  Subliinicatur ilia  limiratio.vtnoprpetda^ciu^o 
pii'ic  tcrpforcdcpolinorii«noncllpfociiracof,valct  -aocaula1inquats,qui  procurator Ibir, producit tir , h^ti 
c:iistcBim  niuin»4:dcnminhuicopinioni  videtur  c6ncair3tc(q.&cooiao^ioncmcum  illa.cauU  ,qux 
Sicrdcrecrum  Am  Gab.mruiscOAclul.Ub  t.cit*de‘  ai  piocuraairddcoprocurarorincauratpnncipaii.noti 
tcUib.conclul.io.nu.  lo.  pOrcUciclUsin caula appellationis, vt  voUiir  Alcjc.. 

11  Conciliari  tpolTunrrupradt^ix  opiniones  diftin-  incuJ.i  34.vert'.Q^nrustdii9,vol.a.4c  Phi.ip.Fnnc» 
^uendo . Nam  Ji  procurator  lpcratcominodum,vcl  aa  in  d.c.lin4cce{iib.vbi  quod  dixerat  pcocuratotOf  m 
locun^modum,  eaeacauia.inqualutt  procurator,  vnoaniciilo,  in alioaniculoadrcltimomu admitti. 


Aon  poterit  in  tcllcm  admitti , d autem  nihit  fperer , 
Jict  commndummee  incommodu.admitiipoterit , 
ii  procedat  fecunda  opinio  , de  itadifiinguit  Futg. 
conr.r7>i.l'upci|eo.quod  qiummr.  coi.  i .iuio.io  c.cd 
anobis.  deteftib.  ^ 

ss  Scdconira  hanc  Fulg.dirtlndttona  tenuerunt  B^r. 
in l.defcjTC.S.idcm dccreuaunt.ff.de iu.  til.qucfiiu* 
bter  vidciui  icqui  Imo.m  1.  cum4  nobis.qa  licct  nop 
^^ctcoiDmodummccincominoilu,  attamen  durae 
ndhncprxrumptioaffedionisadcauUitu  «dcfacUad 
hoc,qui.i  ptocutaioim  principali, non  poicff  cUc  ic 
fitsin^r.iuU  .nppc]!.iiionis:ctiain  Ii  nullum  ipercr  cO* 
iDcdum  piop(erat)eCtionishirpicioncm,Aicx*conl. 
i^4.nu.7.vo}.2.Soc.iun-coiiI-Sp.  nu.  1 1. 

13  McUusfonalVctconsilianpoUcnc  hxdilUdcnres 
opinior.es  v;tiod  am  pio».uratoricuoc4iu>dt  liu  pi- 
dente  Atdbscflcnoiipotcff, Se  prtKcdat priiuaopi- 
oio;  aut  ante  lirem  c6’ilUtam,&  puterit  rcllduan, 
prout  dici t Iccund  a opimo, 6c  k.i  vidciur  concordare 
Am.Cabr.d.voncl.io  nu.io.  & laciunt  ca,uuar  dicc* 
musinfra  in  Icqncnti  limiuuonc. 

UuUiaturpriiro  hipradicfacondenvt procedat» 
}4quandopiucniatoifgeiUicffiCiiMM  liiMii.lcetisauic, 
fi  fimpitci  c'  arccpraim procurationem , ncctamcn 
Xj  incaula  vtTfaiuscft.  Quapropter  hrccotdUraf  pro- 
cuiatoTH  niscflc  prohibetur, fccu.sautcin,ii  aoiiduin 
pe:  oatnl  scontcffatafucnc  # ica  voluit  I..inrran.  de 
O: .41- r d.c. qnomam cOira  verf  tcftium  depofino- 
nc^^4.qAbidicir>quod  G prccuratornondumprxlU* 
tetiipattocmiuni.poicmdrctcffis  ikcus.iurc.  li  pa* 
rnv.inmm  p:*nitcrit.adducii  Inn.inc.tn  lupcrdc  te* 
ffib.vbi  duit  ,quod  Ii  procurator  re  intcgia  renuua- 
tmprovoratoni.fdlisdrcnonprohlbctur . idem  ibi 
tenent  Abb.rmo.&  rcliquijtcl.fn  c.cum  i nobis.uu. 
J4.dcfrllil'  Ihti.inhdcfetrc,  S.idcm  dccrcucruni,ft; 

dciur  fil(.i.Franc,iiic.fi.nti.7  dctdiib.jn6. Oampcg* 
dct«'.'lib.’C7.6i  vcrl'.i.fjliir, 

Lnitinun;  rpcundoliipradtdaeoclitno,  vend  pro* ' 
j6Tcd.1t , qi.  t procprator  produceretur  i n uflciu 

comra  cum  t u-i:\  p,ocuiatoi  luit : nam  contra  eum 
piobabi.vi.1  »iTci  Bait.m  l.dcfcrrc.S.  tdciii  dccrcuc- 
* runt  tf de u -e l-rcnlmo  in cap.infupcr-  A in ccum i 
nobiS  de  'I  'hh  Campcg.m*ra(i.dctdli.feg-  6t.vcrr. 
S.lalJifNdI  niraci- dcrcftib.m vcr.iudex.Aufr.de 
rcpmbat.fcii.iM  .crl  procuraior.icl.inc  cuminobii 
deTdi:b.Ar)::.Aict.m$.patcr,innnc.luUit4lca^.6c 
ibiBaucrcoi.peii.Philip.fran.in  c.ti.coJ.  ti.deteffib. 
io  6.  Rota  dcci> . 6 > 7.  in  anciq.vbi dicit, quod  proco- 
ratori^a  iiffamia  poicff  produci  in  tcftcm  contra 
paricmipifiquapiocurauii.ful^.conr.  i74-^“P«cp, 
quod  i.natirur.col.a. 

Liniitaru.  tcmolnpradida  coclnfio,  yrproccd|i 
tnea  icm  caura,m  qua  fuicpiocurator , Iccusjutcm. 

17  f tn  alia  c.iula , qma  in  ea  cdUscHc  non  prohibetur, 
idtcnciB  it.lnd  l.ddcrrcJi.idcmdccieucrunc.Stc- 
pban.Acf  rr.inpr^alJeg.tra^-dctcff»b.Fr.incu5in  d» 
e rin.dctcilib.in6.Bcrt’n.Fcrnan.inl.namralirer.S« 
nihilcoiViMinne.nii.  8.ffldeacq.pol)idiccs,qaodpr0- 

18  curatorfin  pcntoiionoprohibeturcffercffisin  poT* 
iclIotiO,  cf  ctiatn  voluit  imo.  in  d.  e.  eam  4 or^is.  dt 


limifar,nilipofferior  articulus  eu  priore  coninni:^u>* 
nt  haberci:qtiia  Ahoccafu  affeu»onisrulV(iioi'i^r 
eff  .quod  etiam  voluit  laf.in  rabr.  C dcprocur^^i^ 

Lmiiiaiur quartococliif.  vt  proccdqt  parribus^V 
aj  rcrepAUtibuijiecusf  aurem  vbi  partes  confcAtirenr'» 
quia  tunc  prCKurator  inreffCni  produci  potTcr , ita 
Bar  ind.l-dcferre.b.idcm  dccreucrunr.lT.  dcmr.f  Icu 
Atifrer.in  rraft.de  tcffib,verliprocurarorlo.  Andr.de 
cuin  Franc.ind.c.de  tcffib.in6.  Imotin  c.mfu* 
per  <|c  tcilib.Ca  mpcg.^dc  tefiib^ir.  6 a.  valic,  QMinro 
f4l{}r.Fulaor.ind.coni.'i74.'lapereo,quod  quaeritur. 
cbl.a.Ncllusinallegrraft.dereffib.  vcrf.iU.icXLtHS 

Liiniiarurqumroconcluno»  vtnd  proced.-iTquo* 
24  ad  prxCuinptioncnut  de  aliqualem  probanonem  i 
ducencum.  qux  ex  ceterorum  reff  ium  difto  fu  ppieti 
poBt‘t.IdcoMii;i  poteftex  BcIlam.cIccif.570.C’6dii-.r 
lio. quod  procurato/.  \bi  pahocdicit  quod  procu-- 
15  raioriciluc  pcndcnrcrenocartisporcrir  cllcmU‘:.& 
probabit  in  iisrebus,quxnonitacxaftam  probat io\ 
ne  rcqummttidcinctjam  voluit  Menoch.c61.o:.uu. 
86  Campcg.de  rclUb.d.rep. 82. vcrf.lcptimo  fallir.'  f 
26  Limtntm  rextoconclnfvrnoproccdattinfolici* 
taioT^tX  cl  fainiliari  domelhco  ipftus  procuratoris . 
Hienima  refliinomonon  repelluntur, licer procuran- 
tor iplercpillatur.ld  voluit  cctlam.  decii  6o$>Con* 
clulio,<p  Iteet  procurator, Rot.  dccil  1 r4.mn0u.But. 
inc.cuoj a nobi.vco!.i. vcrf.de  iolicitatotctdercffib. 
& ibiJmo.col.?.vetf  debet  ctiam,&  ibid.  dtiam  Fel. 
co].ti.Vfrr.dtlolicilaiorc>AJcx.c6f78.col.puj.  verG 
pixtcrei,vrdic(ji.vol.i.Franuisind.c.fi.deit:lli.ia6. 

Limitarqr  lcptimoconclnlio,vi  non  procedat, qn 
27procurarorten'crprobatxvirx.5c  opinionis.  N.mi  li 
loiidiarot  hoc  ea fua  ferendo teffimomo  nori-pcili- 
iur,vt  tradit  AncGabr.concIur..ia.  tit-dereflib.  poft 
Kom.cdl.4ao.muicominitsdcbcc  repelli  procurator,' 
qui  mimis  ierre  icOimoDiu  prohtbcrur , quam  (b)ici* 
taior.vr  dtot  Rot.dectf  > s,4.  m nop.  de  facit : qma  li- 
at ccf  tdies  domUlicl  repcliauuir, fallit  tame  nf  qui  do 
(uiit  pi  obatx  virx.  d(  nptmonis  ve  rrad  ii  Rom.  conf. 
'4:o.Maiur.  I.  i.i'.4dquxlho.col.a.dr  3 ff.dcqticlt>o. 
dcpoileorAiuo.i.Uabiid.concluldo.num.iO.utui. 

dcicdihi:'-. 

LMiilfauiroftauoiffaeonduno»  Vtnonprocedac 
19  iii  procuratoiejad  ncgociaiqui  p6t  icffi  iican,vt  vo* 
lu!t  Barr.ind.l.dcferrc.S.idcm  decreucrunt.ft.de  lutc 
hto  L Vtfran.ia  iiKo  liepuis  citaro.Franc.  poff  glo-dc 
lo.Andr.ind.c.  PvOinana.de  rciiibus,  in6.Caii)peg. 
dcfc'l'br<g.6i. 

Snbiimiiaiur  tamen  iffa  Iimitarif%vtnAproccdar, 
joquand,)  procurarorteommodum  fcntircrquiauinc 
iidiipotcriaiictcltis.ira  fenik  Barr.ind  l.  deferre. 
f I !.|vm  dccrciicmnt.diccns;  quod  fi  fcholansj  mittat 
librnm  locio  peranucu  luuuirticindcoriamrqiixluo 
nntrkii',l.ncfn,5c  lociu  de  difto  libropori.iio.  non 
porcrucifetcllis,q«ja.i^j;urdceocxoncrando,<'Uiu* 
dictum  referi  l^anrr.  io  loco  proximi  clt.ilo.  eodem* 
met  modo  , li  voJoptobarc  mepoircdilVeccriufun- 
du,  £c  produco  procuratore  Icugcftorcncgocioruin 
mcoiu,q  artcffatufmcpoircdifle,6cftttftusj^piffc, 
imcrrogaiusdccaurafcicAtisrcf|HMKtti^a  erat  pro- 
curator 


I 


v-r.-' ' 
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eurarv-r-m-asiC;nod  locauir-<i*  frucltis  Pcrccpi/  nv'tni- 
ncou‘0  ci  tf '>bat , qiMnd  :aoiicr.»!’dooon 
agiucdli  voI<  piu  >arc,  qu<.*<li  itspro^.uf4iu>rinci;s 
ponauir  Scio  pcciiniauiiion  probari  qMiaa.^.itiic (c 
cxoncrandoSjly..nl.oTiuM.i.&  4-col.C.(iercrtib. 
Cainpcg.d^cftib  rc,.A{.vcrl”$.fallir . Alrx.x:<jnlil. 
i67.quoniam  coram  ExcciiCuiriniis.col.  i.  vbi  tdla- 
lur  hanc  cflc  * a>mmuncfn  opimonciniqucrn  J cfcrr, 
ii  Icq.Natr.conr.^o.nu.i.  voi.  t. 

Huc  adhjbeaxca.quz  dcaduocato>proxcneta  i fcu 
iDcdiatorc,iblicitatorcidc  huiiilmodi  pcrfoni.squi  cx 
eadem  cauia  a tcfiitnjiftio  rcpdiunruri  Tuis  locis di' 
xiraus. 


C07^  C L r S I 0 A4CCXXXIX, 
A R G V M E N T V M. 


i. 


Procuratpr.qui  mandatum  fufccpitiquan- 
do  proprio  , vel  procuratorio  nomine 
a^ereprxfumatur. 

5  VMMARIVM, 

S TProturator  fmfiipitns  mandatu*»  , mandantk  nomim. 
agtn  prafumitur , 

S Procurator , Ji  ^eadi  talem  rem  mandatum  fujiepit  ,ft 
JimpUeittr  tmat,pro(uratorio  »oa proprio  nomine  eme  • 
re  prafumitor . ’ • 

J Solutu)  faSl»  4 procuratore, qui  foluendi mandatum 
fceperatprocuratorio  nomine  fafia  pr^efamUur . 

4 Jnjtrumtntum  txJiribent,procuratortQ  nomitfe  exferibe  • 

re  prafumitur,  fi boe  ei  antea  mandatum  /ueratti^  ad 
exiubendum  compeBi  potejl^ 

5 Stipulatio  de  rejlitueniodecnn,prafumitur  faiiapripter 

mutuum  pracedens. 

4 Pmenirem j}mpUcittrjio*nmuni  nomine t*nert prafumi- 

tur,fijd  antea  aiJuHtfuerat.  , 'i 

7 procuratorii  mintiQ,vb: Jit, inteBigiturtan^uam  depro^ 
curatore,  procuratorio  nomine . 

5 A£lui  fequeni  preefumitur  faSUn  inexeeutionen^ace- 

dentit . W 

9 T utor, vel  curator, in  rcbut  ad  miriorem  fpe^l.intibut,tu  • 
torio,^el  curatorio  no*r)tnia^erepraJumuntur . 

|0  Occident  aliquem , pracedeniii  mandati  cccqfiom  id  age^ 
re  prajumitur, 

1 1 T rocurat qr  af^tm  aliquid /impHcker, proprio  nomine po' 
iiut,quam procuratorio,  agere  prxfitmitur. 

%ZcAdiuitn  duitopropno  pottut,  quam  alieno  nomine  gt~ 
Jlut  prafumitur . 

J j Procurator  ,qui  babet.PpeciaU  mandatum  aliquid  agm^ 
di  ,idque fitnpUciier  agit  procuratoria,  nomine  agert. 
prafumitur. 

A^Serout communit JimpUeiter  ftipalando  omnibut  aequi- 
ritjicus^  habeat  tpeeiale  mandatum . 

4 J Procurator  babens  folwu generale  mandatum,nijtexpri' 
mat  quo  nomine  jbetat^n  dubio  nomine  proprto  agere 
prajum/tur. 

Profwr atorit  nomen,vbi  Jimel  exprejfum  ejl  in  a!iu,om- 
• niaqtta  inde  confequuntur  procuratorio  nomine  agtrt 
prajumitur . ’ 

QuodampUbid.num.y^. 

17  l^rottjfuf, prajumitur  totus  aSha procuratorio  nomim, 
vbifimtlin  eo  procurMorit  nomen  txprefium  efi, 

rp  Procuratoriimentio,i:bi  Jitinvna  parte contra£iui,to- 
tut  confragius  procut  aiorto  nomine  fafiut  prafumi- 

t 

20  Procuratorio  nomtne  aSium  prajumitur  , quandoin- 
ter  alJum  ,ipt  mandatum  modteum  tnhriiallum  inter- 
eept. 

3 1 Aftus^tti  ad Jolkm  dominum  pertinere potejl,procura- 


torioKorr,jnegi'{?ui  ■'ixjunutur.  . 

lX,A£i»t  qui aa,  fvlum py-cu.  asorem pertinere pQiifi,  non- 
autem  ad  ‘omtuum,  prajumitur  gejlm  nomine  prb~ 
prio . , , 

Z}  ‘Procuratqr  mandatum  fufctpicnt  aliqutd  ag  ndi,JiH  ^ 
Jimpliciter  a^at  priprio  nomtne  agere  prafum  m ~q^o 
dd  tpjum,  tum, cum  quo  cbtra^it,/eeui  quaa  ipjqtit, 
dominum,  ^ 

Q^d  declarat, nttm.ie^, 

Z\Procurator  contrahent  fa£i*  baredum fuorum  txentio- 
nepreprio  nomine  contrahere  prajumitur,  * , , 

* PrOPnr^tOr  ^“^Cipicnstniandaruman- 

■ I.VJI  dantis  noimnc  no  prwprio^ 

agere prarfumimr.l.qm  in  aljcna.§  fi.is,  qni putabat/ 
vbi  id  no  Bart.  Ang.&  Franc-Arer.  iSc-rchqui  fcribcn 
tcs. ff.de acq.hcr.l. qui  ictuum.vcrr.&  idem  dTc  iu  cp. 
& ibp6ar.ff.de  iiucrrog.a/f. notatur  pcrlcnb.iiil.fc- 
uuscbmij)unis.il.vlt.&in  i.proinde.  ihprin.  lT.de  Ui- 
pyl.Tcru.in  i.poftdotcm.vbi  larc  Alcx.col.j.ft*. 
matr.  Ang.in  l,fi  pupii.§.  i.pauio  ante  h.  tf.  dc  ncgpf. 
gtft. Arct.in  jf.fcqiicns.col.j.vcrf.  5c  etiam  aducitas.j 

6 ibi  etiam  l,iT.col.6.Inff.dcad.Roni,coafi  9^*  Vi' 
a fis,&  pcrcundatis.nu.p.vbi diciti  quod  fi  madauitn- 

bi,vt  talem  rem  emeres  nomine  meo-dcinde  fimpii- 
citer  ctniAi  > prneuratorib  nomine  empta 'ptxlutni* 
tuti&  conCpq.Viiis  his,quxnarrantur.nu.5.  vetf.  ca:- 

3 tcrum  putoidiccns.gi  fi  mandauit  procuratori  mcoi 
vt  centum  Tiiior6]ucret,&  foluctititnco  nomine  16 
lutiofaefaintcll1gitur.Alex.conr.38.  Circa prinuiin 
qu^fitum.in  piiuc.voi.  i.vbi  inquitiquod  I*  mandatii 

4 XmOiVt  ad  Caiuin  t piolicircciciur  tic  inlfrumdum 
exTeriberet  ^ ccafctur  procura  tono  noininc  hsc  cm  - 
uu fccilTc  I adeo  v^ad  exhibendum  compelli  pofTie  > 
quod  latius  dcmonnrat.conf.  s>o.  Vilb  inffnimcntp. 
nu.p.vol. j.latc Fcly.in  ccum  M.Fcrranilis,  in  i.  uo- 
tab.de  conll.B  ub.conr.46.lHud  adducam,quod  pri:- 
clare  Icnpfit  Propheta. coi.  6.  vol.  4.  FacUiquoa  vp- 
4uit  fiart.m  l.trtticum.Bldc  verb.obbg.vbi  (Lipu'at<o 
dcrcllitucndo  dcccni  pixl'um\tutfaciaproprc(  mu* 
tuum  pr2Ccdcns.Alc.dcprxlbmp.rig.ia.  prxlumpt. 
Z4.&  idem  tenuit  Marl.in  l.llatulibcr.nu  8.vbi  plura 
nmiliacongcrir.ff.de  quxHionib.  facit  1 qiiod,voluu. 
Bal.ln  l.fi  parruus.2.col.C.commun.vrr.  lUd.  diccqs,* 

6 quodliadum  fnit  inter  nos,  | quod  taicmu  incmcv 
res  Communi  nomine  demde  cmilfi . pixlumcris 
communi  nomine  enulie.qnoddii^um  adid  propq- 
litum  retulit . Alcx.d.  cool'.  90.nu.p.vol.  ?.  idc  voluit 
Katt  coiii,636.nu.t5o.vol.3.Iai'.m  l.polf  dotem.num. 
7Z.poll  Dutr.&  Alex. ibi.  if.ibl.matr.&inl.i.S.nuh*. 

♦ ciatio,  vbi ‘cainmpnitcrfctibenics.  ff.de  opet.nou.  : 
nunc.Rmn.conr.94.nu.7.vol  i.Hicrony.  Gabr.  conC 

7 t.nii,2.1ofcph.Ludo.concl.44.Hiefony.Grat.  conlt 
96.nu.i  i.voUi.Paril.C9nl..^.nu.z6.Dcc.in  hccrtico 
di^io.$.li  nnmmos.nu.i  3•fh^cc(.pct.facit,quoddi- 
cit  Alb.conlH.42.num.?.&  conf. 76.au.  J.  quod  fi  de 

7 ^curatore  t mentio  fiariimelhjjimt  tanquade  procu- 
ratorCi& /pcutat.nole  pwgi.in  Uquacuqi.ff  dc  procu* 
lat.Bart.in  l.fi.fEdeinlfit.ad.  Parificonr.7a.  nunu 
vol.z.vbi  dicit  hanc  efle  communem  opinioncniila- 
tc  Laur.SiIua.conf.S.fac  per  totum.Ruin.in  d.l  .i  .if. 
nunciatio.na.69i,cum  pluri  b.fcqucntib.Soc.rcti.con* 
/il.tS4.nu.5i.vol.z.Tibcr.Dccian.conl‘.)S  num.4Z. 

yol.i.cuiusreicam  rationem  reddit.  A Icad.prxfump. 

^ z4.quiata^uslcqucnsinczccutioncm  prxccdcntis 
fadusprxrumitur  l.s.^.vcruin quxn potcrit.ff.de  ma 
nuinir.l.quiinalicna.^.fi  is>qui  putabat,  ff.  dcacquir. 
h^cd.  in  quam  fciucntiam  plura  cx  fupracitatis  au- 
ctoribus colligi  poflUnr.  Hanc  conclufioncni  tenuit 
. etiam  Campcg.plures  inhanc  fementiam allegans 
in  uadamde  petit,  &rcllit.dot.q.i4nu.z.  i 

Ampliatur  primo  iltacpndulio , vt  procedat  ctia 
9 in  tutorC)5ccuntotc>  qui  in  rctad  pupillum  fpcdaii* 

tQtu- 
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te  ttuonavcUurirorio  Aom  toc  a^ere  pnerumuQtur, 
l.po(V  morrem$.i.&  ibi  DD.flr.qu5.cxfac.tuc.Coin. 
^unf27.i'ol.i.AIcd.  prxrutnp.24.nu.;. 

ArapiiaturfccundoconcluHo, vt  procedar etum  < 
)o  in  dcltctis  ^vnde  H quis  mandaucrit  f Scium  interfl*  * 
ci.prxfumimrinrcrfc£for  id  fecifleoocanonef^rxcc* 
deniLs  mandatui  nnoc.in  c.ad  audicmiani>  de  hoini* 
cid-Bjcr.in  Inon  folum.S.fi  mandato,  tf.  dciniur.  dc 
hoc  didum  rcfcn  laf.in  d.l.i.S.nuciar.  dc  in  d.l.  poO 
dotcpi.ac  ibid.  Ruin.HippoI.Marf.in  l.datuliber.uu. 
t.Sc  7.ifdequxfl.Alc.d.prxrump.24.nu.4. 

Limitatur  primo  condufiOtVc  non  proccdactquS* 
doqoisijmpiicitcr  abfque  mentione  domini  a^um 
Ii  iacercr » quia  tunc  f prx-fumittu  potius  nomine  pro* 
prio,quam  procuratorio  agcrciita  voluit  Bart.  iad.I. 
t.$.nanciar.flF.dcnou.opcr.nunc.&ind.  I.  pofldorti 
In  le^Dini.flvfol.mair.lo.Andr.in  addit.  adSpcc.in 
cubi.de  procurat- Bald.in  rubr  C.dc  contra  hcn.  cinp. 
in  ly.quzft.ad  fin.iaf.in  d.l.poft  dotcm.nu.72.  ff-  lol. 
y roatiim.dt  ind.l.i.S.nunciatio,rcRaturdc*commu* 
ni opinioncnum.dp.atquc ibidcmCror. nUm.  & 
Hconfl ^.nura. ir.facir,  quia  adusf  indubio  nomine 
proprio  non  alieno  fa^us przfuinituf  1 vt  late  oHen* 
«iimus  fupra  in  co.ncluf  .ittus. 

Declaranda  efl  pnnib  loco  hxc  limitatio,  vt  pro 
ccdactquandoqtiis  habergencraie  mandatum,  tuae 
enim  verum  eil,  quod  altuJ  non  cxprimCdo  proprio 
Innomine  a^cre  pTxfumimr.iccust autem  ii  habet  (pc 
cialc  mandatum  > quia  tuncrri.-im  fimplicircragcdo 
procuracono  nomine  agere  pra  funmur  glo.ini. qui 
inaliena-S.n  ts>qui  pmabat.flf.de  acq.hxrcd.  5c  idem 
)bi*oor.B.irt.&  in  Ui  pupilliS.  i.m  gl.mag.  fl.  de  ncg. 
^cRprobaiurin  l.qui  Iduum.vtrfidcmelTcinco.fl- 
dcinrcnos.aiflio.l.  rS.fcd  quoddt  mtorc.vcrf.fcJdc 
ii  quidem. (T.iudi  e.  fol.  facit , quod  G lenius  conimu* 
I4nistaliquid  fimplicitcrflipulctur, omnibus  acquinr, 
fecusfi  habet  ipccialc  mandatum.l.fetuus  cominu* 
nis  fi  omnium. if.de  nipulat.fcru.i.  fi.  C.  per  quas  per* 
fon.nob.  acquiri,  de  hac  declarationem  renuit  etiam 
Aret  in  d.I.qui  Inaliena.&  omnes  fere  Dodor.  quos 
in  confirmanda  conclu Gonp  adduxiinus.loquuniur 
quandorpcciale  mandatum  prxcc(Tit>  & idem  tenuit 
Crot.in  d. nunciatio.num.;AAIciat.d.ptcrumpr. 
24.nu.9.Ronun  d.l.poff  dote  m.col.6.vbidicir, quod 
25  procurator  jhabcnsfolum  generale  mandatummifi 
exprimat,  quo  nomine  faciatindubio  nomine  pro- 
prio agere  prxfumitur , fecus  autem  fi  fpecialc  man* 
damin  ei  a domino  datum  (it. 

Declaranda  cfl  fccfldb  locoifla  limitatio,  vt  non  ■ 
l^jproccdat,quadorcmcltuomcn  procuratoris expref* 
ium  cfl  in  atl  u .qu  i fltuunc  cni  ua  om  nia , qux  confe* 
quuntuty  vel  przcedunti  procuratorionomincadia 
prafumuntur.ita  voluit  Bart.in  l.qui  Icruum,  in  prtn. 
peniiu  (cx. tf.de  vcrb.oblig.l.hita  ftipuIatus.S.Chri- 
logonus.col.vlc.ff.cod.tit.glo.fln.inl.qDacumque,dc  . 
* ibi  Ang.flf^dcprocur.uadunt*omnc5lcribcntesinl. 
po(ldoccm,dc  In  d /.nunciatio  Ruin.conf5i.nu.;4« 
vol.f  dicens, quod  fi  femcl  in  iudicio  ex  pccfliiin  fbc* 

. 27htab aliquo, quod  procuratorio nomincagebattto* 
tusproceflUs  procuratorio  nomine  a^usprcfumirucy 
quod  amecum  voluit  Fclvun  c.cumM.  Ferrariefis» 
primo  notab.de  conflir.Baild  in  I.ptocuratory  qui  pro 
cui^ionchn  r n.de  procur.de  id  procedit.Gue  quisdi* 
xScaeffe  procuratorio  nomine  facerci  fiuc  fimplicttec 
mcmioocm  faciat  mldati.  vel  procurationis, vt  fen* , 
tiumiupcacit.  Docl.  5c  tradit  lat^  Titaq.  de  rerradu 
conucntiona.ad  fi.tir-num.  10«.  laC  in  1.  fi  fundu  per 
fideicommilfum.num.  todf.de  b;g.  1 . Ruin.  conC94> 
nun>.7.vol.  1 .vbi  pofl  BaUin  d.l.procuratoc,&  Salyc. 
inl.ci,qufcirca  vit.cot.Cquod  cum  eo4icitquod  fi  • 
tpeontra^hu  t habet  plurcs  parras,  de  in  vna  parte  mS- 
dati,vcl  pfocurationU  mcntiola^a  fir,qualtficao<lo 
obligauoQcm , £c  abh  panibus  ioquaon 


pliciter totus comrafttu  intdligltaf  qnali  flearas  > A 
lic  eodem  nomine  procuratorio  omnia  adf a tnrelli* 
ganturtuiem  tenuit  Hieronym.Gabriel.d.  confli.  71. 

* num  t.Parif.conf.i ly.num.ip.vol.i. lofcph. Luda 
conci. 4d.  ampliat,  i i.dcinhancfcoteatiam  plurrs 
aliosadducitTiraq.de  rctra^. ligna.  gl.vnica. 
num.4. 

Declaranda  cfl  terrib  loco  fupradi^a  limitatio, 

20  ve  no  procedat,quando  t modicd  intcruallum  inter- 
ucniflet  inter  mandatum  t dca^uscelebrationcm, 
quia  tunc  prxfumcrctujfad^oomine  procuratorio.* 

. iccusautcm  fi  magnum  ir4hucniffet  interualluni, 
quia  potius  proprio  nominegeftum  prxfuoierctur, 
italimitauit  Roman.in  d.I.qui  inaliena.  $.  flis,  qni 
putabat.Cror.d.$.nunciatio.num.;S;  Alciar.  d.  p^* 
lumptio.24.num.io.&  plura  in  hanc  rcntcmfarfi  ele- 
ganter congerit  Marfil.indi^al.fbmliber.ff.dequs 
Rionibus . Ucc.in  l.ccru  condi^ib'.$.  ii  nummos . ff. 
fi  cert.  petar. 

Declaranda  efl, quarto  loco  lifflirarfo,vt  non  pro* 

21  cedat, quando  aflustcA  humfmodi^vtaddomiQum 
Ibliim  pertinere  pollii»  tunc  enim  omnino  procura- 
torio noniincgdtuspra.^fumirur.l.proinde.^.fl.  tum 
lcqucnr.ff.de  (Upulat.fcni.  glof!'.  in  di^a  1.  pofl  mor- 
tcin.ibid.laf.fl.dc  foiur.matrimon.Banol.mdi^o.^. 
nunciariOfdc  ibicacteti (aibcntcs.Alciat.d.przrun)p. 
24.  numero  duodecimo  • Quemadmodum  ex  con->= 

12  trario.quandoad^us  geritur, tqui  adlblitm  procura* 
torem  pertinere  porcil»  tprmsnomincnondomint- 
geflus  imei  ligicur  t vt  dicit  Socy.  Icnxonlil.  1 > 4-  nu. 
ly.voluni.  a. 

DccUracur  quinrb  ifla  )imitatio,vt  procedat»quo-^ 

i)  ad  ipfum  tcuQi  quo  contrahit  pcocutaror:  fecus  au- 
rem quoad  mandatum.  & mandatarium . Namin*' 
ter  illos  oritur  obligatio»  licet  quoad  eum.cuni  quo 
contrahitur, nui  ia  oriarurobligatio,nifiintcripfumi 
& procuratorem dta  voluit  Barto.in  di£lo  $.nuncia* 

* tio.quem  ibi  fcquuntur  * omnes , & Ruinus  o*ibus  in 

* locis  tcUatur  hanc  elTe  communcm*opinionem ». 
idem  tenuit  Alciat.  4.  prxfumptto.  24.  num.  25.  vbi 
hanc  dcclararionem  pluribus  lationlbusiacauclori* ' 
taiibuscohflnnat. 

Sqbdcclaranda  cfl  ifla  declaratio,  vt  n6  procedat, 

24  quando  is, t cum  quocontrahitur.fcirct  illuni,  Qim 
quo  contrahit  procuratorem  efle»5c  negotium, qaod 
gcrmir  ad  dominum  illius  pcrtincrctfic  enim  etiam 
interi  pluiiii&  dominum  oriretur  obligatio»  vt  eradit 
Bartol.in  d.S».nuaciatio»5t  pofl  cum  ibidem  Ruyn. 
num.dp.  8 1 . 6c  y;.  vbi  la^i  declarat  Alciat.  vbi  fupra 
uum.^ 

Liuiitaturfccundoprincipalisconcluno » vtoon 

1$  proccdat.quando  procurator  tcontraxinct»fa^ah« 
redum  (iioru  m inciitioncx]>iia  tunc  nomine  proprio 
a :ctc  prxfumiiar.ita  voluit  Bald.in  l ci,qoi.  C.  quod 
cum  co>qucm  rcfcrr,ac  fequimrioan.MariA  Riroin. 
confli. videtur  quod  mandatum,  volum.u 
quod  etiam  voluit  Aibert  Bmn  de  intcrit.de  perem- 
pr.  numero  72.  vbi  in  hanc  fententiam  citat  Socyo,  * 
condi. 1 54.incip.con(uliationcm.colum.t.  ver/icuh 
quartus  cafus . 

RcUqua.quc  adproatraroriain  materiam  attinet^ 
explicata  liint  incooclulioiic,  mandatum , Gratifi- 
catio» vbi  docuimus, quomodo  quis  procura  tor  pro- 
betuc»G  quando  procurator  rcuocatusprzfumaturt,. 
G in  cenclufion.  confofTio » vbi  tradidimus»  quando 
procuratoris  confcfllo  probet  conua  dominutn.  V i* 
deas  igitur. 


Deprobidonib. 
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ARGVMENTVM. 

ptodigalitas  non  przfuniitur,&quan<lo,ac 
quomodo  probetur  per  teftes. 

SVMMARIVM. 

I *Tro<iij^4lk4tfqud^iieatur. 

a ProJt^sHtatnon pr4f'umi$ur^utit$f( furor . 

J Fiiiui  prodhut  prujumitur»  qutm  pattr  in  uflumfHo 
prodi^umnominauit . 

Dummodo  pactrfanoconfilhyiyvt  $Bi  prouid*r(t,tum 
taliter Horr,inautrit,vtibid.  nu.  4. 
j 7rodtgHt  nominatui  4 patre  in  teftamento  tacite graua^ 
tur  apud  honos  v/roi . 

6 Prodicus prafumitur  maior  y qui petitfihi  dari  turatorh 
y Prodt^m  prajumttur  luxurion  viuent . 

S tuforu  iy  huxuriofopotejl  honit  interdici  a iudice^, 
p Laexurioteviutre  dieituTrquiin  pretiojssvefsbus^ai^t 
rebus  Jshi  non  conuententibus  fuum  confumit, 

10  Prodicus  prafumitur  ts,eui  bonis  iaterdiOum  ef. 

U Qt^nam  requirantur  ad  validitatem  pronuntia  fuptr 
prodi^alitate,rtmiJiuk. 

I I TefJet  adbocyvt  prodigalitatem  probent  ^ debent  deponere 

de  anibus  prodip,aUtattf» inferentibus. 

1 } *Prodigum,qutm  non  ejfe  probatur  ex  anibus  fru^alita- 
temy  fanitatem  inferentibus . 
l^Prodi^um^quemnoneJeprobaturexeo-  quod  per  trien- 
nium  nuuuma^um  prodi^altlatisfiett, 

I ) Prodigum  ad  frugaiioatern  rediffe^quomodo  per  ttjlet 
pref^nr  ^ nu.  1 6. 

1 7 Prodas  femel  prafumitur  perfuerart  in prodip^aHtate. 

1 8 Purius  femtljemperfurtofui  prafumitur , 
ip  Prod^alkatit  materia » remsfiue « 

* OnrmiJJm  P”>^ieabfa*teftdcftaas,is 
'Jwii  idiia  enim  qui  prodiguscfl»ncquc 
finem , neqiie  tempus  expenUnim  haber  • fed  bona 
fu.idilacerando>  vcl  diilipantlo  profundit.  1. 1.  Cde 
curat.fiir-^lo.incpcn.dc  Confuetud.&furioroifqui- 
paraturBan.inl.har  autem, in  prin.tf.ex  quib.cauT.in 
pofca.&  prodiealiraiC  vilium  enfecolli^iturextcxc. 
ine.ff  pc4i>diAin£l.  gl.ind.  c.  dcconfuetud.Ncuiz« 
coiiT  ii  nn.  }6.5cprc^igi  inknfati  cenfentur  Dam 
hou.de  pupil.  patroci.c.  8.  nu.44.de  mentis  Ibz  non 
a putantur  compotes, idco  non  t pratfumitur.ncuc  ncc 
furorem  piaiuini,  dcabosdcfc^uspr^tccnaruram 
dicimus. 

^ Limita.vr  iflud  non  habeat  locum  t in  hlioiqucm 
pater  in  tcB.i  mento  prodigum  appcl  lauit:  is  enim  ex 
.quo  ita  eum  parer  iiommauit  proiiiguspraefumcturi 
prout  ammauuenir  Aie.de  prcliimp.rcg.  i.pr^tump. 
I5j>cr  l.pcn.in  h.tt.dccurai.  funo. 
Subliniita.dummodo  patcrfanoconfilioilla  ver* 

4 ba proculeriti & fupcrillotquodafrcuerauit, proui- 
dentapura»  quia  dedit  curatorem  in  eodem  tcBamcn 
toiaUoquincx  flmplici  appellatione  »nd  oriretur  ef- 
ficax pnefumptio,  quoad  prodigaliratcm  >i(aidcm 
Alciavbi  fupta  pertex  in  l.hisvcrbis.$.i.ff,deh^.in 

5 ia(lii.qui  rubiuncittquod  nihilominusex  ftaU  deno- 
minatione prodigalitatis  fafla  i patre  grauarctui 
opinio  fi  I i j apud  bonos  virot.I.  ea , qu«.  C ex  quibus 
cauCinfam. 

6 Sccundolimitatvtnon  procedat iniIlo»qui  maior 
a$.annis  petit  fibi  dari  curatoremrnam  per  talem  pc* 
citionetn  videmrfaren  fceffe  prodigum  > dc  ideo  ta- 
lis prxfumctur.ita  lUm.coDf.5 ) i.nu-5>lib. }. facit , q» 
voluit  Bald.in  I.  i.C.  de  iur.  caluin.  vbi  poQ  glo.  fub  * 
dit>quodpctensfibi  dan  curatorem  > vidcturaCTcicrc 

, fe  minorem. 

.7  Tcruo  limita, vt  nen  procedat  in  iUofqui  Ituuiio» 
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se  viuir.mam  is  prodigus  prselumirur.ita  Narr.  con0t> 
;4i  nu  7.  lib.  :.pctl.&  mulieri. ff.dccurat  ftiri  rradic 
Bal  in  l ea  lege  circa  fi.  C.  dcc6di^ionc  ob  caufam, 

8 vbi  inquir.quod  t luxuriofodiOipaiori , & lufori  po- 
tell  interdici  adminifhatioiu.irum  rerum , quia  pro- 

9 digiscquiparanrunluxurios^t  autem  viucfv  quoad 
materiam  noffaram  dicitur  ille, qui  nimis  preiofisvc 
ftibus.dc  atiisiebus  vutuc.ita  R^ufTin  tcad.de  fent. 
prOUif.gl.4  arr.  r.  QU-I  !• 

10  Quarto  limita,  venon  procedat  in  feo,conttaqu& 
iudex  pronuciaflee  illum  e(Tc  prodigum , & bonis  in- 
tcrdixiirci : nam  cx  tali  pronuncia  probaretur  prodi- 
gus » dc  tanquamprodigusdeberctabOincreab  om- 
oibusadibus  > pr^igomterdidistita  Decia  rerp  a. 
num.j.lib.t.perl.istcuj  lcgc.ff.de tcftam./.  irem  pro- , 
digus.lnff.quib.noncff  pcrmiffac.tclTdc  ibi  difputat 

11  quznam  f requirantur  neceffarioad  validitatem  ta- 
lis pronuncia;,  de  quo  etiatn  vide  pet  I^eb.ioco  pto* 
xim^  citato. 

Si  autem  contingeret  aliquem  prodigum  probari.  ^ 
I \ teftes  (iipcc  f prodigal iratem  deponentes,  ad  hoc , vc 
per  cos  prodigalitas  probetur  oponcbiti  quod  depo- 
nantdcadibus  prodigalitatem  inferentibus,  vtquia 
dicantr  quomodo  prodigaliter  viuit  f >rtd  lux  tiriosc» 
vcl  iudcndoivel  donando,vcl  preuis  vilibus,  dc  cau- 
fa  non  lubftftcmcibona  fua  alicnado,vcl  alia  cx  qui- 
bus prodigalitas  infertur.ncc  effer  fatis  deponere  litn 
plicircrjliuincflc  prodigum.itaficrira.conf.iix.nu. 
S.quod  etiam  videtur  fenriircAlcx.cdrja  nti.  9.  lib.'” 
l,  Bal.inl.vbiadhuc.nu.^o.C-dciurcdotium.  d( 
in  authcnr.quod  locum.in  fi.Cdc  collar. 

I , $icut  econtra  aliquS  non  t efle  prodigum , vcl  dc* 
*0iffc  cllc , probabitur  per  a^us  fanitatem  mentis  ar 
- gucntcs.vt  quia  non  facit  catqu^ prodigalitatem  dcf 
notant, d(  ablona.fcdca  qux i prudentibus  viris  fich 
videmus , dc  qu^  fe  pro  frugali  gcfferir,abiquc  eo, 
quod  curatorcsiemgeiercnt.ira  Decia,  d.  rcfpon.a. 
num.  t6.de  fcq.iuxta  notata  in  1. Barbarius. ff.de  ofhc. 
dc  tradit  PanUonf  PTO.  num.47.  lib.  1.  vclquiacon** 
l^ftarenquod  pert  menniom  nullum  aclmn  prodiga- 
litatis fcciffet, quia  per  raiu  tempus  przfuminir  eme 
dam.Ora  Dcci.i.d.rcrp.a.num.i6.1ib.t.Gind.P.'ip.  *'6- 
iit. Kp.incip  curator datus . Rip. ini.  is  .ui  bonis. nu, 
43.ff.de  verb  obiig.dt  faciltcx.inb.fi  vero  imrati  6- 
nmm  in  auth.de  MonacRebuff.  d.  ua^  dc  icrtcnc- 
pr  utfio.gl04nu.  ta. 

I } Sed  animaducrtc  circa  przdi^a: na m t ad  proban- 
dum , qucmrcdjiffcadbonosmorcs.dcdcfiiflceire 
prodigum  non  luificir,fi  producitur  teftes,  qui  depo  - 
nant  vidilfe  illum  aliquando  emere  res  pro  bono  pre 
tio . dc  fimil  Iter  etiam  vendere  pro  co  cariori , dc  non 
vidifte  ipfum  ludere , vcl  illum  vidi Oc  diligemcr  ad-- 
ininiftrarc  negotia  fua, dt  gubernare  fuam  familiam* 
nifi  aliam  rationem  diligetis  adminiftrationisfubii- 
ciant , quia  iftz  omnes  non  funt  rationes , ex  quibus 
probetur  aliquem  rcdijlTc  ad  bonos  mores  quia  licet 
aliquandocmcrir.de  vendiderit  prout  vin  prudentes 
facere  foicnt.uon  per  hoc  eoncludSter  probant  • nec 
omnem  cafum  comprshcndum.iuxt.cap.inprzlen- 
tia.de  prob.de  l.n6  hoc.C.vnde  Icgit.dc  dicere,  quod 
beni  adtniniftrauic  fua  bona,dc  familiam  »eft  potius 
iudicarciquam  deponere,  nifi  fubiiciatur  caufa  bonz 
adminiftrationisrnarnpoiefteffe  talis  gubernatio*  dc 
adraiQiftratioiquae  fibi  tefti  videbitur  diUgcns  * dc  ta- 
men non  erit:  dc  ideo  ficut  ptodigalitas  debec.^ba- 
Id  ti  per  iCtus  necelTario  illam  inferentes  *ita  t dcfijffe 
aliquc  effe^rodigum  debet  probari  per  adus . dt  ra- 
tiones tcftium,  mutationem  talem  arguentesindubi 
tanter.ita  Rim.d.cohf.^  j i.nu.8.cum  fcq.Iib,  i. 

\ 7 Verum  cft,quod  t qui  fcmcI  fuit  prodigus.fatis  ius 
pnefumit, quod  adhuc  perfeueret  in  eadem  prodiga* 
litate,  ficut  dicitur  dcfuriofo.ita  Rimi.d.conf.^;i. 
nu.  18.  ca  ratione  > quia  vc  diximus  pcodjgusxquipa- 

taiuc 
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S firat  furiofo,  Sc  qwl  t femcl  fiilt  fiiriofus , fcmpcr  fii- 
rioruspra*ruinitur<vrnotatur  pcrgl.inc  fi  delucccC 
* abinrcft.qu5ibifcquutur*conaruunitcrDD.  dcquo 
tamen  dic,vt  nos  fupra  in  concluf  826. 
lj>  Reliqua  adf  prodigalitatem  ^c^lantia  vide  apud 
Rebaff.d.tradl.dcfcntcnt.prouiu.glo.4.  art.  j.  Doft. 
in  l.is.cui  bonis.ff.de  verbor.oblig.Ioan.Fab. Ang.  5c 
alios.in if .furiori,Inftit*decm:at.& Doft. ini.  furiofir 
de  rcg.iur, 

i • « 

CO^  e Ll^S/O  MCCXLI. 

A R.G  V M E N T V M. 

Producens  teftem , an  & quando  praifuma- 
tur  adeo  illius  iidem  approbare*  vt  illum 
amplius  reprobare  non  poiTjt. 

SVMM^RfVM. 

'l  *Productm  Ufttm  fritfumitur  approbart  iUum, 
a Ttfih  deponens  de  creduliteete  contra producentf  probat. 

5 Tejltm  pr odudum, etiam  inf amem, tX  ptriurumprodu- 
eens  reprobare  non  poteji. 

^ ytfJts  approbati  d parte,contra  quam  producuntur , re- 
probari ab  ea  non  pojfunt . ' 

5 Tejles  produfios  d parte  aduerfa  fuper  vno  capitulo , Ji 
pars  alia  ,fuper  ca  teris  capitults  interrogari  petat  iUos 
approbare  videtur . 

TeMs  contraeam  produSlos.jipars  neque  approbet , neq; 
reprobet,  idos  m alia  caufa  reprobare  potertt . 

7 Tejlescontra  feproduSios.ft pars proteftetur  non  ejfe  ido- ^ 
neostix producens protejlationesn  acceptaueritpropar-  ’ 
te  protelante  non  probabunt , 

Q^od  tamen  dedar, vt  ibid.  Kum.%, 

9 Producens  teJUs  in  vna  caufadn  alia  eot  reprobare  non  po 

teJl.Quoddecla,vtibid.nu.  10. 
il  Producens  ujlem  licet  eo  nonvtatur,  in  alia  caufa  eum 
reprobare  non  poterit, 

1 X Producens  te  flem  in  vito  iudieio, licet  non fuerit  examina 
tus, non  pote  fi  eum  in  alio  iudieio  reprobare , 
tq  Tefhs  produSiusad  vnum  effeSlum  etiamjsfuper  alio  de 
ponat, probat  contra  producentem . 
l^TeJlis  produXius  fuper  morte  mariti,^  deponens  circa 
quantitatem  dotis, probat  contra  producentem, 

1 5 Scriptura  con!raproducentemprobat,etiamin parte feri- 

pta  d tergo,  O fparaia. 

16  InfirumenUtra producens, Notarium, qui  iUudfcripJit'ap 

probare  videtur . 

17 Producent  potefireprohareteftesproduXiosin  alio  iudi- 
cio.Jipars aduerfaeos impugnabit  ,ix  repulit  , ijlata 
fust  Jentent  ia  aduerjies  producentem . 

Secus  fi  fenttntsa  adueifus  eum  lata  non  fuiffet , vt  ibidem 
num.i2,  ^ ^ 

Quod  tamen  declara , ix  Jubdeclara , vt  ibidem  num.  1 0. 
20.dT2I. 

XZTellis  approbatus  ih  iudieio  fummario poteji  reprobari 
in  plenario . 

xq  Producens  tejles  juperueniente  noua  caufa  illos  improba 
fipoteli . 

24  T^es  produili , pojfunt  tiiam  ex  caufa  antiqua  ,Jeu  oc- 
' culta  improbari  a producente  JiiJfiam  caufam  ignora- 
bat, ' ' 

Et  quomodo  pojjh  bac  ignorantia  probari  , ibidem  nu- 

z6  Tejles  produfli  pojfunt  ex  difeSlu  tefhmonq.puta  varia- 
tione,vel  jhljstate, reprobari  d producente . 

'Ratio, ibid.num.  ij. 

Contrarium  Jbtdemnum.iZ, 

Conciliatio,  num.xp, 

10  T fiet  produiios  ,vbi producens  etiam  tirca  depojitiomt 

approbauit  illosp-eprobart  non  poteji . 


qi  Ttfiit  licet  non  pojjh  prodaenit  reprobare, pott^tanu» 

tdoiiudexexojficio  reptSere. 

i Prnrliir*#»nc  tcftcmfpnefumitutappro- 

barcilliiex  fiia  produilio-* 
nedta  lafiin  rub.deiureiur.  num.  9-  vbi  ideo  decidit* 

X quod  licet  tefiisf  deponens  de  credulitate  non  pro- 
bet contra  illuiniqui  producitun  tamen  bene  probat 
contra  partem  illum  producentemddem  ftiitdcmc' 
te  Rom.conf.io4.incip.patcrRcucrendc,ad  fi.  peri. 
cumprecum.Cdclib.cau.l.nciatirdatio.  ff.  rem  rat. 
hab.l.qui  familiae.fffamil.ercifc.Soc.  iun  confil.69. 
incip.prodilucidariooc.nu.i2.1ib.i.Maran.  in  tra^. 
dc  ord.  iud.  in  6.  adu  cmerg.  in  iud.num.  1 6. 5c  in  1 j. 
9^u.pu.  t 2.5c  dccimo.Paru.conf.50.  incip.  ex  leda»  ^ 
ta.nu.6.lib.  I. 

S Amplia  adcbproccdcrc,vt  fi  produdusfreftis  per 
. me  contra  partem  aduerfam  poducatutconrra  me; 
non  poterit  per  me  ceptobari, licet  infamistaur  periu 
rus  cxifieret.dc  ideo  contra  me  probabit.  1.  fi  quis  re> 
ftib.C.dc  tcftib.fi  gs  teftib.  inqt  Imperator  luftinian. 
vius  fuerit,  ijdcmquctcftcsaduerfuscum  inalia  lite 
producantunnon  licebit  ei  pcrfonascoram excipe- 
re , nifi  oftenderit  inimicitias  inter  fe , & illos  poftei  - 
emcrliftciex  quibus  tcftcs  repelli, leges  pcrcipiut,qux 
lex  fim  poftinodutn  canonizata.in  c.  ;.vcrf  fi  quis.4. 
q.^.idcin  tenuit  Stepb  Aufr.  in  fuotrad.de  reftibus, 
num  82.vcrfprodudus.Ncll.infuotrad.de  tcft.par. 

* i.num.57.&  h.aric  * communem  opinionem  tcftaruc 
Maran.  infootrad.de  tcftib.in  tit.  deteftium  rcpul- 
faintim.io.jdcm  voluerunt  Abb.3c  Felyn.in  c.dc  te- 
ftib.3c  R0man.c0nf104.in  fi.Lanfranc.inc.  qudniS 
cconrra.in  verftcftium  vnum  non  omitto, deproba 
tio.  B.)rr.  in  conf  92.  incip.  quxftione  vertente  inter ' 
D Simonem. coi. pcn.vcrfpiatercd fuit. 

Primo  llibamplia.vt  idem  fit  rcfpedu  partis, cotta 

4 quam  producitur  tcftis:  nam  fi  fex  aliquo  modote* 
ftes  produdos  apptobauerit,  non  poictit  poftciillos ' 
reprobare, & idem  ius  dc  ca  dicctur,quod  dc  ipfopro 
ducente,  vtputa  fi  produxi tcftes fuper vnoarticulo, 

5 & parsaducrlainftatilloscxaminarifuperprincipa- 
lincgocio,tunc  extali  inflantia  illos  approbare  dice 
tiir,ncc  poterit  poftea  cosimprobare,fic  determinat. 
Abb-  in  <j.  c.  dc  tcftibus , qnod  etiam  ibidem  placuit 
Hoft.dc  idem  Abb.in  c.pra:fentium.num.7.in  fin.co. 
tir.de  teftib. 

Secus  cftcr,(i  illos  no  apptobauerit.  nec  rcprobauc- 

6 rit,  quia  tunc  poterit  t in  aliacaufaillosrcprobarc: - 
■ nbcniin  cx  hoc  illos  approbafle  prafumitur,cx  qua 

non  rcprobauit;iicct  cigo extunc rcnunciauerit fa- 
cultati reprobandi  in  vna  caufa , non  tamen  per  hoc" 
vidcturrcnunciaflc  in  alia, ira  Abb.in  d.c.pra:fcntiQi 
num. S. pro  qnodixitefle  bonum  tex.inl.  voluntarii. 
C.dc  cxcuftur.-Sc  quod  not.DD.  in  c.dilcdus  filius» 
dcrcfcrip.de  glo.in  dcm.fipc.de  vcrb.fignifi.  & hoc 
dixirtenuiffe  Io.  And.poft  lac.&  Bal.inSpc.  detefte. 
S.frpc,  verf  Icd  nunquid,cmfdcin  fententia:  fuit  Stc-. 
pha.Aufr.vbi fup.ibi,fall  itantem . 

7^  Ampliafubainpliationcm.vtidcmfittfiparsad* 
^uerfj, contra  quam  fuit prOdudus tcftis, fuerit proce- 
ftata  contra  perfonam  illius, & tcftis poftcddcpofuc- 
rit  ad  fluorem  ipfius  protcftantismatn  fi  producens, 
teftem  ratam  habuerit  protcftacioncm  aduerfarit,  di 
dum  tcftis  in  fauorem  protcftantis  non  probabit» 
fecus  11  producens  non  curaucrit  proteftationcm , Sc 
omnino  vti  voluerit  eius  dido  contra  aduerfarium, 
ita  Innoc.in  d.c.prxlcntium , quem  ad  id  notabilem 
dixit, 5c  menti  rcncndum.Ncl.vbi  fiip.nu.5  8. 

Quod  tamcnintclligc , fi  fuiritprotcftatus  contta 
perlbnam,  & validitatem  iplbramtcftium  : fecus  fi 
8 circa  f illorum  receptionem,  vt  quia  non  fuemnt  le- 
gitime recepti , iuxta  trad.infimil.  perFelyn.  in  cap. 
cxammau.num.i.de  iudic.  cum  ibi  all^.  per  cum. 

Secua- 
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Sscundo  rubampliaampliationem,  vtetiampro* 

9 cedar, t fi  tcftis  per  mc  produftiis , producatur  ^ftea 
contra  mc inaiia  caula,&  per  aiiam  perfonam.vt  in 
dd.fi quistefiibus  ibidP  alia  lite,  & lafidnl.  i.§.  edi- 
tiones,coi.  3. in  fiA^crfiadde  fortius,  ff.dccdcn.ioancs 
Andreasin  addirioncad  Speculatorem , in  titulo  de 
tcfie.§.fxpe,verficulo,  quid  fi  produxit , & hoc  refe- 
rendo fcquiturMaranta  vbi  fupra  , numero  dcciino 
Crau.de antiq.tcmp.partc  t.vcrficulo,  vifb  nu.5 

10  Limita  nifi  cauutproptcrquam  intendo  illum  re- 
probare prouenirct  a producente  iliujti  in  ifto  Iccun- 
doiudiciOf&in  mixta  alia  caula.vi  verbi  I^ratia  ,in 
cau(a,quam  habebam  cum  Sempronio  produxi  pa- 
trem tuum  in  tcfi£,cx  qua  prudu^ioac , dicor  illum 
approbafle:  inodoincaufa,  quam  tccum  habeo, vis 
illum  ad  tui  fauorf , 5i  contra  mc  producere, non  po- 
teris ifcd  bcncrcpcllcturtanquamrufpe£fus,quiafi 
illum  cx  prima  mea  produdione  approba ui,non  ap- 
probaui  tn  caufa  iui  filij , propccrqu.un  niinc  merito 
dicitur  rufpcffuSyira  Abb.ind.c.prxicmium,  num.7. 
verf.rccundolimita,quud  dicit  fulQc etiam  demen- 
te Inn.in  c.cum  venerabilis  de  excep. 

Tertio  fubamplia , primam  ampliationem,  vt  id5 
jl  fit  fi  producens  ttcftcm  alias  eo  non  vtatur  (ponte: 
nam  etiam  tali  cafu  dicitur  cdlis  produdlus  appro- 
batus, & probabit  contra  producentem  > ita  Fcl.in  d. 
c.prxfcntium.  coi.  j.  verf.  habet  locum.dctefiib.lo. 
And. In  addir.ad  Spcc-vbi Tupra,vcrf.  fcd  quid  fi  cum 
Ant.de  But.iu  d.  c.prxfcntium , verf.  in  quantum  ta- 
12  men  gl.  vbi  plusdicit  quod  fi  produxi  vnum  teftcm 
in  vnoiudicio,licct  non  fuitexaminatus,  no  potero 
in  alio  iudicio  cius  perfonam  reprobare  , & hoc  di- 
Aum  refert  Floria.C.qui  accuf.non  pof. 

Quarto  fubamplia, vt  idem  fit  fi  tefiis  fuerit  produ- 
j;  ftus  adaliuraf  cffcdum.quim  ad  cum,  de  quo  prin- 
cipaliter difputacur ; na  fi  ex  tali  produflionc  reuiltat 
fauor  aliquis  parti  aducrfx,ab  illa  pote(f  allegari  pro 
fc , vt  fi  ageretur  de  rcftiiutionc  dotis»  & ego  prodn- 

14  ccrcra  t tefles  fupet  morte  mariti, qui  mihi  prsiudi- 
carCt  in  eorum  di^o  circa  quantitatem,  autcondi- 
tionem  doiis;  probabunt  enim  in  illocotta  mc, licet 
fupet  illo  non  fUctintprodufli,  ita  colligitur  cx  Bcr- 
taz.in  conf.67.HU  4.ciui.&:  cx  Crauet.de  antiq.temp, 
vcrf.vifo  de  vcrbis,nu . ?7  .qui  poft  Ang.illic  citatum 

15  inconf.131.  voluit  cotratptoduccntcm  fetipturam 
minus  Iblcmnem  liandum  efie  etiam  in  parte  (cripta 
i tergo  , fleCeparata  , cx  qua  rcfultaret  probatio  pro 
paneaduerfa . 

(^inroamplia  principaliter  c6clufioncm  ,vtcti5 
i6procc4at quoad  t approbationem notanj, quando 
producitur  aliquod  inlbumentum  per  eum  fjdium , 
nam  extaliinlttumenti  produfiionc  videtur  appro- 
bata perfona  notarij , adeo  vt  poftea  non  poflTir  pro- 
duccnsillain  reprobare , fi  contra  ipium  alia  inilru- 
menta ciufdcm  notarij  producantur  , ita  Franc.  de 
Aiuaro.imcrconiiliachminalia,conr6s-nu.4i.4i. 
per  l.fi  vxor.S. finali,  ff.  ad  lege  lul iam.  de adultcrijs. 
idem  fcnfitBal.d.l.fi  quis  celtibus.  Cde  tcfiib. 

Limita  primam  am  pliationcm,  v t non  procedat , 
17  quando  pars  produccnsttcftcs,non  poruifTet  illis  vti, 
uia  parsaduerfa  impugnauir , Se  repulit ; & ideoiu- 
cx  contra  producentem  fententiam  tulit , quia  tali 
cafupoccricin  alio  iudicio  tefiesabipfa  produ^os 
impugnare,  cx  quo  approbatio  eius , qux  rcfultat  ex 
*pi<^uflioncfuit  improbata  per  iudieSexfadiopar- 
tisaducifx , ita  Steph.  Aufr.  vbi  fupra  num.  sx.  verf. 
failicautcm.pcr  ca,qux  voluit  Bald.in  dida  1.  fiquis 
tefiibus colum.  »,  vcrlic.  (cdnunquid  producens.  C. 
deteftibus  , «5c  per  doctrinam  Innoc.incap.mulicri. 
deiurciuran.vbicsierilcnbcntcSjBald.inl.alia.co- 
lumna  prima  vcrl^quxro  nunquidillc.C.  dehisr^ui- 
bns,vt  itvdig-  idem  icnfit  Fel  y n.  in  didto  ea  p.  prxfcn  • 
ttuit),dctc(ubus»inno.iad.cjp.vcneiabilis,dccxcep. 


Bald.inl.fi  quisinhocgcnus.col.  2.  verf.  quairo  vnG, 
C.dccpifc.Sc  clcr.fic  in  l.i.coI.pcn.in  fi-C.  tfeconfef. 
RQman.inconf.S9.incip.addifcuticudum.  •ol.  fin- 
verf.z.principalitcrmc  mouir , & iitconC.  16’.  iucip.  * 
Anton.col.  i.in  fi.vcrfi  3;non  obftat  confcilio;  ao:-idc 
facit gl.in auth.#cm polTdror.C.qfii pot. in  (.  gh.ha- 
bea.  vbi  quod  confclfus  potdl  impugnare  id  quod 
primo  loco  confeiruscft,  quando  contra ■corfefiio- 
nem  fiiam  lata  efi  fcntCtia,  & ibi  quod  hoc  procedat 
etiam  cum  eadem  perfona, fcquitur.B.irt.ibid.&  idc 
idcBart.inI.Pap.S.fcd  necimpub  col.a.in  i.oppofi- 
tionc,(F.dc  inoffic.teftam.  Alcx.in  l.  Magifttatib.cb}. 
2.vcrf.non  obftat.glo.lF.de  lujifd.  omn.  lud. 
is  Secus  tamen  cnt,fi  non  obftantef  impugnatione 
aducrfarijfuitlatafcntcntia  pro  mcisteftibusprotja 
Ais,quia  tunc  (inc  dubio  tales  tcftcs  produiti  ptoh:^" 
buntconrra  producentem,  nccpocemntimpugnati  > 
nificxnouacaiila:  nam  licet  aduerfarius  iliosimpu- 
gnauinnontamen  nocccimpuguatio,  cx  quo periu- 
dieciu  non  fuit  admilTa  eadem  ratione , qua  non  no- 
cet confcilio  per  lententia  iudicis  reprobata,  ita  Crl- 
uct.de  antiq.temp.  par.  1. vcrf.vifo.  nu.3  ?•  qui  fubiun- 
gic, quod  pendete  iudicio  antequam  tales  tcftcs  prp-- 
dtidi  (int  reprobati  per  indicem,  vel  conrra  cos  iudi- 
carum,vbi  parsaduerfa  illos  impugnet,  non  nocebit 
producenti  ad  fauoiem  iinpugnancis;nain  quamdiu 
pars  impugnat  a^um,&  proaudionem , cx  eo  le  iu- 
uarc  non  poteft  per  I. poft  Icgatuin.fFdc  his » quib.  vt 
indig.c.cx  ea  de  rcg.lib.  6 . 

19  (^lod  tamen  limita,  nifi  pars  t impugnans  vellet 
rcuocarcluam  impugnationem.  Se  vti  tcftib  ptoda- 
dis . Bart.  in  d.I.  poft  legatum.col.fi.  Alcx.conf.i  1 2. 
col,x-lib4.?cinconf.9i-col.2.ad  fi.lib.6.Soc.  conlil. 
iss-col.a.ad  fi.verli  necobftat,fi  dicatur.lib.x.  Corn. 
conri26,incrp»poft  redditum  confilium.cut.a.  llb.i. 
quos’aUcgat,&  fcquitur  Crau.vbi  fup.  nu.^  3. 

Sublimitanificonfitcns,&  producens  tcftcs  prius 

20  acceptaflet  impugnationem  t partis  recedendo  ab 
eius  produdioncmaiQ  tunc  catis  produdio  non  pro- 
baret contra  producentcm,poft  c^uam  fuitimpugna- 
ta,5c  impugnatio acccptata,ita  Crauet.  ibi. nu.  5 ).dc 

£1  Corn.conf.i75.circa  fi.lib.4.mfitamcntimp;>gnans 
etiam  poft  acceptatam  impugnationem  a parte  vel- 
let probare  de  ci  rorc:quta  tunc  admitteretur  ad  pro- 
bandum ctiorcm,  non  obftantc  acceptatione  impu- 
gnationis,vr  per  eundem  Craucr.d.nu.  SS- 

Secundo  limita  ampliationcra  principale,  vt  non 
,pcedat,qn  tcftis  produdus  approbatus  fuilTct  in  iudi 
22ciolummario,quiat  in  plenario  non  impediretuc 
producens  illum  improbare  fecundum  Ant.de  Bur. 
in  e.  vcnicns.col.7.vaf  oppono,  quod  bona  fuerit  al- 
Icgatiodeteftib.pcr  illum  tcx.  quem  fcquitur  Steph. 
Aufr.vbi  fup.num.3£.vcrf.  fallit  autem.  ' 

23  Xenio  limita  nifi  fupcrucnilTctt  noua  caufa  poft 
produdionem:  nam  pari  modopotcritiproducert-  ^ 
te  impugnari.dummodofictalis,quidicaturlufticiSs 
ad  teftcs  repellendos , per  text.  apertum,  in  d.l.fi  quis 
teftibus,  Cde  tcftibus,  ibi , nifi  oftcndcritinimicitias  ^ 
inter  (e  ,&  illos poftei  cmcrfilp; , rx  quibusteftes  re- 
pelli leges  pixcipiuntiidcm  baoccur  in  d.  caj>.  terno , 
vcrf.fi  quis  4.quxfl.j.6t  hoc  idem  fenfit  Steph.  Aufr.  • 
vbi  fupra.num.82.  Abb.fn  d.cap.prcrcntium.de  tclU- 
bus.pcr  cap.nuili,decledio-iib.6.  Neti,  in  d.  trad.  de 
rcftib.par.i.nu.57.Maran.dctcftib,  in  ticu.de  teftium 
rcpulfa.num.n. 

Amplia,vtidcmfir,ficaulacirctantiqua  t fcdoc- 
24culta;nam  t illa  fupcrucnicntcad  notitiam  produ- 
ccDiis,  poterit  producens  produdum  tcftem  impro-  • 
bare » fi  credimus  Abbati , in  d.  cap.prxfentium . nu. 
7.vcrfic.limita>pcrd.cap.nulli,doclcdio.lib.6.qucm 
rcfcrt.&fcquiturSteph.Aufr.vbilupra.n.Sz.vcrr.fal- 
lirauicm,&  Sciunt  no.Fcl.inc.fuper  his.de  appellat. 

& in  c.paftoialistdc  excep. vbi  dicit , 9 facicnscitarc 

pro 
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pr6  fcpetfonahi  i‘nhabilcm:vi(ilctnr  apprbi>ai-cilli, 
nifi«5norabardcfc<aui\i,  proptctqucm  citatuspotc- 
25  rat  repelli » qux  t probatpr  iuracnchtoi 

Vt  ibi  pcrciiiT)»'^  nosfiiprain  conci,  ignorantia . ^ 
Qiurto  limita>vt  iftiici  procedat  refpcdii  perfonii 
ruro,  qusex  t4liJ*roduftionccenlenwr  approbatae; 
tdadeo  vt  nonpolUnt  reprobarixx  defe^iuf  tamente* 
ftimQiiijfortc.ob  variationem,  vel  falfitatem  ,bcni 
'poterit  tcfljs  productus  reprobari, etiamfi  milies  pro- 
dudus  ftiiffcr.n  cxprclsc  cauctur.in  d.l.  fi  quis  tcftib. 
in  d.c.  1 .verf. fi  quis  teli  ib.  ? q.  i .ibi, non  adimendo  fei 
iicet  enicentiam  ex  ipfisdcpofitionibus  tefiimonio 
eorum  arguete,  aflignandocontrarictatem  in  didis 
cgnim  fubiungirglo'hoc  fcquiturTindar.in  d.tiatt- 
dcrcfiib.c.ij.par^prin.nnm.  9.  Marap-d. trad.de tc- 
ftib.titul.de  tcftium  repu!  fa.ni».  1 2.  hoc  idem  placuit. 
Abbati  in  d.c.praefcntium.num.y.ca  rationc-quiatc' 
?-7fpedu  t didorumnon  potuit  producens  diuinarc, 
ftcut  videmus , quod  quis  appellat  d lententia  illius , 
quem  in  iudicem  impetrauit . vtc.  caufam.de  rciud, 
&ini.cxconl‘cnfu  fF.de  appcl. 

>§  Contra  hanct  limitationem  tcnnerunt.'Roman. 
d.confil  to4-in  fi.laf.in  rub.de  iurciur.  num.  9.  Socy. 
iun.conf.d9.iqcip.prodilucid.itionc.nu.i2.1ib.i.Pa- 
rif.cofjo.incip  cx  Icdura.  nu.6o.lib.  r.q  oes aflciunt 
«tali  produdionc.etiamdida rcllium  approbari . 
aq  Scdquicquid  fit  t priatem opinionem  meliorem 
cxiftiino  pet  tcx.apertu  d.l.fi  quis  tcflib.  & in  d.  verf 
fi  quis.Pro  dcciarationetame  poterit  dici,  quod  op(- 
nio.Rom.&  aliorum  procedit, quoad  capitula  ipfius 
produccntis.quo  in  cafu  dicitur  approbatus  tefiis  pro 
dudus,  & probat  contra  producentem  r fccusatitem 
quoad  interrogatoria  partis  aduerfte,  luper  quibus 
producens  non  pra-fumitur  approbaicdidum  tcfiiu 
produdorum  , ita  hanc  Dodotum  repugnantia  eo- 
narurdcclararc.Borgni.det.ifio.i2.nuro.  4.  lib.  1.  fcd 
ni  fallor , illms  intentionirepugnanr iura  fupra  alle- 
gata. d.  1,  fi  ouis  tcftibus,  & verfie,  fi  quis  vbi  rcicdis 
cxcep.ipmbuscotra  perforas  teftium  produdorum 
gcm'i aliter, concedit  hectiam  ex  ipforum  depolitio- 
nibus teftjinonium  eorum  arguere, vel  fccudo  dicas, 
quod  prima  opinio  procedat  antepublicationcinte 
ftium, fecunda  autem  poli  publicationem,  & produ- 
cente tacente  , & non  reprobante dida  tcllium , ira 
conciliat  Maran.d. trad.de  icQibus.vbi  fupra.  num. 
i2.co,quia  tunc  producens,  & tacens poltquamfci- 
uit  dida  illorum  tcllium  produdorum  cenfemrap- 
probalfc. 

jp  Subiimita,nlliproducCs  in  produdione,  f vel  alio 
' modo,  & per  aliqua  alia  verba  apprcbaflerrcftcs  pro 
dudos,  etiam  in  didis  iplbrom;  nam  tunc  cis  omni- 
no liandum  cn'et,ricadnorauitMarfil.  in  fin  t.  92.H. 
ect  tcltis.  quod  didum  fuit  prius  Bal.  ini.  bonxfidei , 
in  pen.col.vaffcddubitarurdcvno.  C.dc  teb.  cred. 
^ iftud  diduin  pro  mirabili  rcfcrt,  & fcquiturfel.in 
d.c.vcnicns.col.S.de  tcltibus . 

Qiiintb  limita.vt  licet  non  polfir  producens  teftes 
illos  repellere  ad  cfFcdum.nc  probent  contra  fc.po- 
31  rcrirlamcnt  iudex ex gfficio illos  repellere,  quan-^ 
•dovidetaliam  partem  non  fouctciuliitiam.ar^uro. 
eorum.qui- tradit  Ruyn.conlil.47.num.  lo.  lib.  i.& 
confil-  190.  num.p.eodtmlib.  i,& faciunt not. ini. 
vbi  padum.C.de  tranfadio.  & per  Bartol.  in  1.  cum, 
'qui  ita.tf.de  verbor.6l>lrg<Ti>i<l^-ib  d.>trad.'dctcftib. 
C.i?.par.i.num. 

- C*tcra  fupple  cxWstquas  late  diximus  fij|».iqcoQ 
. ^uf.?i  $.  de inftrqmcmi  jprodu Aionc r- 
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CO^NCl^rslO  MCCXUt. 

' ARGVMENT  VM. 

A n,  & qijouf<jue prohibiuo  pricfij- 
enatur , 


, fiVMMARIVAf, 

1 hiheravnaqusquirts prafumitur . 

2 Probtbitio  rton prafumitur,niJiprobeiur , 
j 'Prohibitio  tanquaw  odiofa  rtjiringt  dfbtt , 

4 Prohibitio  Jine caufa  f.tHa  nonvaltt, 

j Prob.itio»i  prohibita  voluntaria parth  tQnftflio probibi - 
ta  no»  ittlelligitur , 

6 Probibitut  probare  non  prohibetur  probstiomt  iam  /a-> 

£las  declarare , 

7 Probibitut  agere  in  h/dieio,non prafumitur probibitutjit 

per eoiudiciso^cium implorare.  , 

8 Conjlttutio prohibens, quodeunqi  remedium, no»  extendi- 

tur ad  officium  iudicii , 

g Pi  obib)tui  agere, vel  exciperejioteft  iudieis  officium  impia 
rare,(ynu,ii, 

1 o Exceptio  non  numerata  peeuniajicet  pqft  biennium  oppo 

ni  non  poffit,pofefitamen  iudieis  o^ium  implorari, 
tz  Filia  ab  inullato  fucctdens^otejlmittiinpojfeffiiQnem  im- 
plorato officio  iiidicis . 

ij  luram  vfurdt  non  repetere  ,poteJl  tamen  iudieis  officium 
implorare,  ne  cogaturreftstuere.  ' 

1 4 %.dcc:ifiitu  t de  crimine capitalilicet,fi non compareat  inno 
ce  miam  fuam  probare  nonpojjit , potefitamen  iudieis 
■ offiaum  implorare  eius  procurator, tx  infiigare , vt  fu~ 

. per  innocentia  te/ies  recipiantur . 

1'^Tejies  potesliudex  ex  officio  fuo  repetere  pofipublieatio- ' 
nem  alteiiationum,ffi'  didieita  te/hjieata. 

16  Tejleiequi obfcuredtpofuenent,puhlicatss  atUjiationibm 
iudtxexofficiQ  repetere  pottfi. 

IfTeJies  obfcurt  deponentes  ,fiex  officioiudicis  repetantur  ' 
non  coguntur  dteiarare  dtfluw  fuum,  nifi illud  totum 
Jibi  legatur , 

li-Trobibita  probatione  per tffies non inteOigitur prohibita 
(ocafu  , qunado  cum  tejlibus  alia  admmieuhi  concur- 
runt . 

19  Prohibita  probatione  debiti  vitra  io.HbrasptrJlatutum, 
iX  tu  promiferis  damnum  alicui  rejkrcirc, potefl  id  da- 
num  etiam  vitra  illam  Jummam per  tefies probari . 

2p  Probatio , vbi  prohibita  eI1  per  aliquod  genus  probatio- 
ttis,non  inuUigiturprohibitaincafu  mixto. 

21  Prot/ibita  probatione  niji per  injirumeiitHm, admittitur 

tamen  probatio  per  qumqut  tejlcs . 

22  Prohibita  probatione  per  te/tes,aamittuntur  tamen, qu5- 

do  wjirumevsum  deperditum  probaretur . 

2]  T effis  ,dtper  ditis  atlesiationibus , etiam  didicit»  Uflifiea- 
, tii  repeti  poffiunt. 

24  Te ffif  publicatis  attejiationibus  ad  concomitatiam  infiru- 
menti examinari pojfunt,  fx  uu.Z’}.  ibid. 

2 6 Teffis  non  plene  examinati, vel  non  rite, vel  in  iudieh  nui 

io  examinati , pojfunt  publicani  attjiationibusdenuo 
examinari  . 

27  Tellis  publicatis  atteftationibut  repeti poteJi,vt  interroge- 

tur de  caufa  fcientidi 

28  Tejlis  non  interrogatus  fuper  inUrrogatorqi  partis  ad- 

utrfe  potejl  repeti  publicatis  attejlationibut . 
zg  Tejhjicatisnon  plene  dtdkitis,etiivn  pofi  publicatioaen^ 

^ licet  teffis  examinare, ix  clariuubid.nu.  }0. 
Statuto,Jicaueatur  debitum  folhmptr  snjirumenta  pro- 
,bari  pojfe,  poterit  tamen probanper  tc/ies  ItgaliJjSmos  , 
iX  omni  exceptione  maiores , 

IzTi  fies  legalijlimi  admittuntur,  edam  pttblicatis  attejla- 
tionilw . 

}3  Excellentia  perjbna  facit  aliquando  d iuris  regulis  rece- 
dere,' 

3dPro- 


Deprobationib.  Conci.  MCCXLII*  4^4 

14  Prob}bh^t  probain ptrtepSyinisvti^UjI parft Jiunt*,  71  AlUnatione prohibita , pottji alienari toeafu,  quo  res  ad 
d*  non  eontr^ieente . naturam  fuam  rtuerttretur . 

S  J StpHttumJi  mlitrolumperinflrumentaprobationemjit.  7 j natione  fbibita^oteftUgitima  nihilominus  alienari 

fi, id  non  habebu  locum  m caufu , tn  qutbus  proceditur  74  Legitima  contra  prohibitionem  patris  aUenati  mnpotefl, 
de  plano, jTjine  ftrepttu,  ac  jigura  tudicij . quando  prohibitio  d patre  fa£la  fuit , vt  filia  cnfulcre- 

3qSiqtuteim,fi  prohibeat  probationem  per.tefiet , poterunt  fur.  ■ 

famen  examinari  fumr  eonfejftone  debiti . 75  q>ater  JibibensfUd  vfqi  ad  certam  atattm  alienate,  intel 

3  7 Statutum  prohibens  debiti  probationem  fter  te  fles, non  ba  figitur  etiam  legitima  alienationem  prohibere . 

, J^Tqtri  attefianti de  ingenio,  iy  natura  jilS  in  t<  amento 

^0  Probibitui probare, poteft tamen fndtrecte probare.  creditur. 

3 9 Principis  afertio^  recidit  probationem  contrariam  per  in-  77  Prohibitio  alienationfi/j^ia filys , non  inteUiritur  faija 

direiJum . nepotibus  baredi  baredis. 

40  Tejfes examinare poUflpnblicatis  atteJfationibus,qui  an-  Quod  tamen  declaratur  difiinguendo  nu  78 

te  pubUcationem,iuJlq  impedjmento/uit  impedstus  quo  79  Trobfbitum  ad  tempus  , po/t illud  tempus  ccnfitur  ter- 
mintesid  facere  poffet . mijfum . r J t 

4.1  Ttjespojlpubficatiqnemadmittreturiniofuper  quo  pars  89  Stqtutum  prohibens  maritum  relinquere  vxori,non  cen- 
non  potuit  dtufnare . • fitur prohibere, quominus Joeer  nurui, vel confangumei 

KAlsenatlontprobibsta  extra  familsam,poteJimfmrmnas  mariti  vxori  eius  relinquere  poffint  . 

de  familia  alienatio  Jieri . g I prohibentis  voluntas, ijr  mens  infpict  debet  in  prohibitio- 

4 J Alienat  sone  prohibita  non  eenfefur  prohibita  alienatioTie-  ne  amplianda,vel  refringenda. 

ctffaria.  . %zTellatorisvol:mtas , tanquam reginaintejlamentodo- 

44  Alienatio  ob  as  alsenum  dscttur  Jieri  ex  caufa  necejfartq , minatur.  ^ j 

Ji  creditores  vrgeant.  $ J T{atio,o/1endit  voluntatem  acentis  . 

4j  Alienatione prQf?ibita,pfafsemitur  prohibita  alienatio  ho  84  Ratio etidprajumpta,  quar^ihit  dilhofitionem  ampliat 
minis  non  legis , velreftrsngit . 

46  AUenqtioneprohibita,nonprobibett*rquisinfiitu*rebfre  gj  Trobibentisalienationem,ratiopoMim te injpici debet  ad 
det  vensentes  ab  inti flato . • fsss» probibstionem  ampliandam,  vel  rrflrsngtndam 

^-jSmutoJi caueatur  forenfem  nonpofe  acquirere  rem im-  g6  ^Prohibitio  fa/la  verbis  generalibus  omnsa  compiabtn. 
mobilem  in  ciuitate.,j:  .fisQ  Jfatutocaueatur, quod  con-  dit. 

/anguineus  , quartam  partem  bonorum  interjicientis  AUenatio,vbi  prohibita  eff,mvBo  modo  fiat, nitOo  in  cafit 

acquirat, Js  is  tonjanguineusejifortnjit, nihilominus  il-  Jieri  potejl . '' 

lam  partem  conjeqsfetur.  ^ ‘ ' ^iTrohtbitio,vbieflfaaaverbtsgeneralib»sgtminaiii,vyi 

4%  Trohibstq  alienatione  extra  familiam,  non  prohibetur  negatiuis,omnesomino  cafus  complebitur 

fuccedert  ab  inte flato  is, qui  ejl  extra  familiam.^ . -^9  Prohibitio , ne  quis  compeBat  quoniadolibet  clericum  «fr- 

49  Fabum  hominis,  vbi  accedit  ad  Ugis  dijpojstiontm  ,fabii  brare  tempore  interdibi,  omnes  modos  compuli, ,nis  co 

iUud  in  conjiderationt  non  habetur , ' plebitur . - r j 

KoSucceJio  ab  intejiato  ex  legis  prouidentia  venire  dicitur . qq  Alienatio  necefaria prohibita  intelligitur  quando gemra 
i i Trohibitio  acquirifdi , nunquam  comprehendit  aburn^  Ubus  verbis  alienationis  prohibitio  faba  (fl. 

pro, sementem  tx  legis  dsipqfitione^ . p i Prohibita  generalibus  verbis  alienatione,  «nam  alienatio 

5 2 Prohibitio  ahmaiiomt,  non  ciprabendit aUemtionem^  per  viam  vltimee  voluntatis  prohtbsta  intelligitur,  qua 

legit, remifiiuf . dicitur  necefiaria  . 

3 3 Alienatione  prohibita , pofunt  nihilominus  bona  in  do-.  92  Prohibitio  alsenationisfaba  filio,vt  bona  in  familia  c :n 
tem  qffignari.  /eruentur, extenditur  adnepotes. 

5 4 uiflenatione  prohibita, potefl  tamen,  qufs  bonq  pro  fua^  9 ^ Prohibitus  generalibus  verbis  alienari , bona  m dotem  da 
meejiitate  ajpgnart  in  foluium  creditoribus . renonpqtefi. 

5 5 ^rqhibitui  ahenart.potejfpro  redemptione/ ah  boflibus  94  Prohibito  aliquo,  inteUigitur  prohibitum  id  omne  ,per  a, 
capiatur  hopasnjolutvm  creditoribus  af ignare^.  id /equi pojpt. Quod  decLnu. 104, htd. 

5 Prohibitus  vxon  rAir,quii;e,poteft  es  donare^.  9 j Prohibitus  aUenare  , non  potefl  facere  aliquid  jier  quod 

Cqntrar  ibid.num.^^.  alienatio /equitur . T ^ 

iT  Prohibitus  agere  aliquid  inter  viuoi  ,poteft  tame  agere.^,  p6  ImmedtaU, quod  Jieri  non  potefl,  nec  mediate  potejl . 

mvUimavoluntat^.  97  Prohibita  diuiJwne,nonpot*Jl,  quid  Jieri  per  quodfequa-  ' 

Statutum  probibemrf  linquere,  non  cenfeturproliiberc^  ' turdiuifio. 

^^‘'^•''^rm  ^andi  inte^^  99yt'>dert,qifinonpot/,nonpoteftpromilteredtvendedo , 

60  Prohibitus  donare, potefl  tamen  donare  ob  benementa^.  99  Prohibita  appellatione  ab  executione,  non  potefl  quis  ap- 
ei^ponatioremuneratoriadiatnrquadaip  permutatio, ij  ptBare  a pronuntia  de  exequendo.  • ■ 

^ r • , . ^^Pi^^‘f>i‘r*>^fnare,nee potefl  alienanti confentire. 

^iProlnbitus  alti  nare  bona  tmmobslta  sus  patronatus  dona  iqi  Vxorprohibitainflituert  maritum,  nopotefiiOum  infli 
Vf potefl.  ' tuere  per interpofitaiperfonae  , 

6 j Parentuceaoru  Ux  Gandulphorum  lisfuper  iuspatronat.  102  Trobibitq  dtusftone  cenfitur  etiam prohibita  alienatio, 

t^PiUppusQrifus.l.C.SarganenJis.  Prohibitui_alienart,non  potefl  arrogare, vel  adoptare^, 

6 s Probiaita  appellatione  ajintentiafupcr  merttts  caufa, po-  adeq,vt  arrogatus  admittatur . ' 

tefl  appellari  a fimentia,  qua  quis pronunciauitfe iudi  loj  ^litnatione prohibita, qualibet  tim  iheciet  prohibita^ 
tem  competentem..^.  cenfetur.  ’ • ■*  f 

46  Prolfiktus  alloqui  JjjAuorem,  dare  carcerato  ,poteJi  iBn  io6,  'Prohibitum  alienari  non poteR  deduci  in  copromijium ' 
aBoqut,  & talem  fauqrem  dare, qui  n^ini  nqctat , net  107  Prohibitus  alienare,non pSt  locare  ad  longum  tempus 

tpfipro/taddelinquendun,-..  Prohibita  alUnarinhpofuntbypotbecari%ephnorari 

67  lAlienatione  prohibita  potejl  quis  donare  caufa  mortis  m-  o'g  Prohibitus  alienare  prohibetur  cedere . 

. . i ^^'Probibita  alienatione,  cenfetur  prohibita  eonflfeatio. 

■ 68  Prohibitus  donareca  rhorUs,p;5t  donare  intuitu  pietatis.  1 1 1 Mokftare,  velcontroutrjsam  imuere  alicui  prohibitus , 

69  lesidum  de  tun  canonico  ad  pias  e JufasalsenaripoteR.  »onpStneciudiciaUter.nscextraiudicialiter,deiure,nee 

70  tcclejsa  res  pofunt  ad pia^  deJaRqm.oknare.Contr.ibid.nu.nz.Concil.ibidem, 

7 ^ e /atorprobtbendoahenauontm,nonvidetureapt  pro-  num.i  i^, 

i hbtn  m bonis  poffed  per  bartdem  atqmjitis,  iij  Proprietarius  probibHui  molejart  v/ufruRsiaristm 

' * - • poipii 
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fcpetfonam  inhabllcmrvidctor  approbate  HIS, 
nifi  ignorabat  dcfcdluAi,  propter  quem  citatus  potc- 
25  rat  repelli  . qui  t ignorantia  probatpr  iuramchtOi 
vribi  percnrn>-Si  nos fiiprain conci. ignorantia. 

Q^tarto  limita>vt  iftud  procedat  re(]^d«  pcifona- 
ruro.quscx  taliprodu<flioncccn(ehturapprobatac; 
t6  adeo  vr  non  polunt  reprobarixx  defeftut  tamen  te* 
^imoniif.>rtC)Ob  variarioncm,vel  falfitatem  ,bcni 
poterit  tcflis produ^his reprobari ,ciia mfi  milies pro- 
dudlus  ftjiflcr.vt  cxprcisi  caqctur.in  d.l.  fi  quis  teftib. 
in  d.c.  t .verf  fi  quis  teli ib.  j .q.  i .ibi, non  adimendo  fei 
licet  cilicentiain ex ipfisdcpofitionibus  tcftimonia 
eorum  arguere,  aflignandocontrarietatemindiflis 
eqnjmfubiungirglo.hocfcquiturTindar.ind.tiadt. 
^re(iib.c.i?.par^pr:n.niim.  9.  Maran-d. traft.de te- 
lVib.tituI.de  teflium  repulfa  nij.  1 2.  hoc  idem  placuit, 
Abbaiiin  d.c.pra:(cntium.num.7.ca  rationeqiiia  re- 
>7fpcftu  t diftorumnon  potuit  producens  diuinare, 
iGcut  videmus,  quod  quis  appellat  4 lententia  illius, 
quem  in  iudicem  impetrauit . vtc.  cauf4m.de  rciud. 
&ml.ex  confcnfu  ff.de  appcl. 

>8  Contra  hanc  t limitationem  tenuerunt.  Roman. 
d confil  io4-in  fi.lafin  tub.de  iurciur.  num.9.  Socy. 

iun.conf.dv.incip.ptodilucidationc.nu.tz.lib.t.Pa- 
rifeof  jo.incip  ex  Icftura.  uu.6o.lib.  i.q  oes aflciuut 
extali  produftiQnc,etiam'difta  teflium  approbari . 
ao  Sed  quicquid  fir  f priorem  opinionem  meliorem 
exiftimo  per  tex.apertu  d.l,fi  quisteftib.  & in  d.  verf 
fi  quis.Pro  dcclatatioiic  tame  porcrir  dici,  quod  opi- 
nto.Rom.dt  aliorum  procedit, quoad  capitula  ipfius 
produccntis  quotncalii  dicitur  .approbatus  teflis  pro 
duftus,  & probat  contra  producentem : fccusatitcm 
quoad  interrogatoria  partis  aduerfa;,  Inper  quibus 
producens  non  pnfumitur  approbare diftum  tcftiii 
produftorum  , ira  hanc  Doftotum  repugnantia  co- 
na»urdcclarare.Borgnj.det.ifio.i2.niun.4.lib.  1.  fcd 
ni  fallor , illms  intcntioni  rcpngnanr  iura  fupra  alle- 
gata, d.l,  fi  ouistcftibus,&  vcriic.  fiquisvbi  rcieftis 
excep:ipn;bus  cotra  perfonas  teflium  produftorum 
gcncalitcr  concedit  hcctiam  ex  ipforum  depofitio- 
qibus  tcftimonium  eorum  arguere, vel  fecudo  dicas, 
quod  prima  opinio  procedar  anrc publicationem  te 
IVium, fecunda  autem  pofl  publicationem,  & produ- 
cente tacente  , & non  reprobante difta  teflium , ira 
conciliat  Maran.d.traft.dc  icftibus.vbi  fupra.  num. 
i2.co,quia  tunc  producens, & tacen.spolVquamfci- 
nit  difta  iliorum  teflium  ppoduftorum  cenfetur  ap- 
proba ffe,  , 

50  Subiimita.niflproducCs  in  produftionc,f  vel  alio 
' modoidc  per  aliqua  alia  Verba  apprebaflef  refles  pro 
duftos,  etiam  indiftisiprorum.nam  tunc  eis  omni- 
no flandum  cffet.fic  adnorauit  Marfil.  in  fin  t,  92.  li- 
cet teflis,  quod  diftum  fuit  prius  Bal.  ini.  bonifidci , 
in  pen.col.vaf  fcd  dubitatur  de  vno.  C.dc  rcb.  cred. 
de  iftud  diftum  pro  mirabili  refert,  & fcquitur  Febin 
d.c.vcnicns.col.S.de  icltibus . 

^limo  liniita,vt  licet  non  polfir  producens  tefles 
illos  repellere  ad  effcftuni,nc  probent  contra  fc,po- 
31  terirVament  iudex  ex  pfficio  illos  repellere,  quan-^ 
'do  videt  aliam  partem  non  foucrciuftitiam,arguro. 
eorum, qui  tradit  Ruyn.conf1l.47.num.  10.  lib.  i.& 
confil.  190.  num.  p.  eodem  lib.  i.& faciunt  not.  ini. 
vbi  paftum.C.de  tranfaftio.  & per  Bartol.  in  1.  cum, 
qui  ita.rf.de  vcrbor.obhg.Tindar.ind.traft.dctcftib. 
c.n.par.i.num.  9.  " ^ .9.-. 

Citera  fu  pplc  ex  hi.s,qm  late  diximus  fup.  in  coq 
cluf.pi de inftrumenuproduiVipnc.^ 
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:COVCLVSIO  tMICXLIL 

’ ' A R G V M E N T VM. 

& qiiopfcjue prohibitio  fa^bapr^rfu- 
• roatur-;  ‘ 

, $ V M M A R I V M, 

1 Uberavnaquaquf  rts  prafumitur . 

2 Prohibitio  tion prafamiturynifiprobetur , 
j 'Prohibitio  taaquam  odio/a  rtjlrirtgi  dtbtt , 

4 Prohibitio  Jine  taufa  f.%Ra  aonvalet, 

5 Probatione  prohibita  voluntaria  partii  tQt^/Uopfobibi'’  , 

ta  non  iatelli^hur . 

6 Probibitm  probare  nQnprobibtittr  probationti  tam  fa- 
’ (ias  declarare , 

7 Prohibitus  agere  in  iudieio,non prafumitur prcbibitusfn 

per  eoiudicis oletum  implorare.  , , 

8 Conjlitutio prohtbens,quodcunq;  remedium, non  extendi^ 

tur  ad  ojjUium  iudieis . 

9 Pt  obibltui  agere, vel  exciperepoteji  iudieit  officium  impio 

rare,ijnu,i\,  , 

1 0 Exceptio  non  numerata pcc:inia,licet pofl  biennium  oppo 

ni  no»  pojfitpotefi  tamen  iudicis  officium  implorari. 

12  Filia  ab  intellatofiiccedenspotffi  mitti  in  poffi^ntm  im- 
plorato officio  sudicii . 

1 j luram  vfuras  non  repetere  ,poteJl  tamen  iuditit  officium^ 

implorare,  ne  cogaturre/iituere . ' . ' * 

1 4 iAccu  fatui  de  crimine  capitalilicet,  fi  non  comparent  inno 

tetuiam  fuam  probare  non pojjit , potffi  tamen  iudicis 
officium  implorare  eius  procurator, Ijf  infligare , vtfu- 
per  innocentia  uflet  recipiantur . 

15  Tejiei  pote fl iudtx exefficio  fua  repetere pafi publicatio-  ' 

nem  atte}lationum,(p'  didicita  teflijicata . 

1 6 Tejles,qui ob/curedtpojuerunt, publicatu  attefiationibm 

iudex  ex  officio  repetere  potffi . 

1 7 Ttjles  obfcure  deponentes  ,fiex  officio  iudicis  repetantur  - 

non  coguntur  declarare  ds^iuns  fuum,  nifi iUsid  totum 
Jihi  legatur , 

\i.Trohib)ta  probatione  per uftes non inteBigitur prohibita 
focafu  , qunado  cum  tejhbus  alia  admmieula  concur- 
runt, 

19  P robibita probatione  dtbiti  vitra  toMbrasperJlatutum, 

tu  promiferis  damnum  alicui  refarcire, pottjl  ii  dS • 
num  etiam  vitra  iBam  Jummamper  tefits probari . 

20  “Probatio , vbi  prohibita  eflperabquod  genus  probatia- 

nis,non  inuBigiteer prohibita  in cafumtxta. 

21  Prombita  probationeniji per  inJlrumeBtum,  admittitur 

tamen  probatio  per  qutnqtst  tejlts . 

2 2 Prohibita  probatione  per  te/tes,admittunlur  tamen, qua- 

do  injirumemutn  deperditum  probaretur . 

2 ^ Tefles, deperditi!  atlcttatsonsbus , ettam  dsdscith  Uftifica- 
tis  repeti  pofjunt. 

24  Tejlee publicatis  attejiationibus  .id  concomitdtiam  inflru- 
tnenii  examinari  pojfunt,  ^ nu.lf.  tbid. 

26  Teftes  non  plene  examenati,vtl  non  rite, vel  in  iudieionul 

lo  examinati  ,po£unt  pubiicain  attffiationibus  denuo 
examinari  . ■■  ■ 

27  Teflis  publicatis  attejiationibus  repeti poteJl,vt  inttrroge- 

3  turdeeaufa  /cientia,  ' 

28  Tejlis  non  interrogatus  fuper  iaterlogatorijs  partis  ad- 

utrfa  poteji  repeti  publscatis  attffiationibus . 

25?  Tejleficatisaon  plene  didicitis, etiam  pofl  publicatioaen^ 

' licet  tefles  examinare,^ elariuubid.ttu.  io. 

Statuto,/ cauealur  debitum  folumptr  sn/rumenta  pra- 
f bari  poffie,  poterit  tamen probarsper  tefles  ItgaltJJimot , 
iX  omnuxceptione  maiores . 

j2  Ttfle'sUgaliflimi  admittuntur,  etiam  publicatis  aftffia- 
tionibus, 

}3  ExceBentia  ptrfona  facit  aliquando  d iurit  regulis  reet^ 

i4i*ro-* 


y 
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Deprobationib.  Conci.  MCCXLII- 


Prcbibrtt^t  pfoh*rt  pftuJUttiBitviipQUfl  p4rtifi»tnti , 
^ mon  nntrt^cente . 

3 J (otumperin/IrumtHU probaiiontm fit- 

fiifdnou  hjibtbi'  locum  in  eaufis » tn  quibat  proud^r 
dt  plqno^iX  fi»^  firtpifu^  ac  figuro  iudici) . 
i^Ststutnmfi  probtbtat  probationem  perufitt , pottmnt 
famen  examinari  fuptr  comftjfiont  debiti , 

\ 7 Statutum  prohibent  demti probationem  per  te/fet^no»  ha 
b«t  locum  in pyt  catefit . 

58  Prohibitus  probarttpottft  tamen  jndire^e  probare, 
j 9 Principis  ^ertio,  recipit probationem  contrariamper  in- 
diredum . 

40  Tefitt  examinare  pote  fi  publieatii  attefiatiombuuqui  an- 

te pubUcationtm^tuJlo  impedfmentojuit  impeditus  quo 
minUS  id  facere  poffit . 

41  T^efps^fipublicationemadmittreturjniofuper  quopars 

non  pc^ift  dtuinare . 

42  iAlsenationt  prohibita  extra  familiampotefiinfmir/iifas 

de  familia  alienatio  fieri . 

4/  Alienatione  prohibita  non  etnfefur  prohibita  ahenatio-ne- 
afaria , 

44  Alienatio  ob  ai  alienum  dicitur  fieri  ex  caufa  nectfiariq » 
fi  ereditoret  vrgeant . 

4y  j^enatione prohibita,  prajumitur prohibita  alienatio  ho 
minii  non  Ugis . 

46  ^enationt  prohibita,  non  prohibetur  qyu  infirtuere  bfrt 
det  venientei  ab  intefiato , 

syjSt^toJicaueatur  forenfim  nonpofii  acquirere  rem  im- 
mobilem in  duitate.^  ^io  jiatuto  caueatur$quod  con- 
fangumeu!  » quartam  partem  bonorum  enterficienth 
acquirat  yfi  ii  eonfangunusa  efiforeifii,ntoilominut  tl-. 


4M 

7»  Atienationeprobibita  , potefi  alienari  eo  eafu  ^ quo  res  ad 
naturam  fuam  reuenerefur . 

7 i KAlienatione  pbibitapotefi legitima  nihilominus  alieneri 

74  Legitima  contraprohibitionempatrh  aUtnan  non potefit 
quando  probibitiodp.stnfa^ a fuit , vt fiha  ceduitre- 
fur . 

7 5 •Pater  jpbihensfiliu  vfq;  ad  certam  atatem  alienare^  intel 

hgitur  etiam  legitima  alienationem  prohibere . 

76  Pqtri  atteftsntt  de  ingenio , & natura  filij  in  amento 

creditur . 

j;  ProbihslioaiienatiQnhfadafilyt,  non  inuUi^itur  faQa 
nepotibui  haredi  bareJis. 

Quod  tamen  declaratur  dtfimgumdo.nu,  78, 

19*Prohsbstum ad  tempus  , pojtiSud  tempus anfitur  per- 
mijfum . 

SO  Stqtutumprobibeni  maritum  relinquere  vxori,  non  cen- 
feturprobibere^quominusjoeer  nurui, vel  confangutnei 
mariti  vxori  eius  relinquere  poffint . 

8|  Ptohtbenttsvoluntas,tT  mens  sntpici  debet  in  prohibitio- 
ne 4mpltanda,vel  rtfiringenda, 

llT eDatoriivolunias  \ tanquam regina iuteJUmentq do- 
minatur, 

%l'Pjitio^ofienditxx)luntatem agentis  , 

%a,KMiatttaprtjumpu,  ttiumiibit diifofiiontm  ampliat, 
vel  rtjirmgit . 

8}  Trobittniii  alienathnm,rilio  potyHmuiagiicidiitt  td 
eam probiiilinnnn ampliandam,  velnfinngtadam. 

86  TrohiUtfofadaverbu  giniralibm  omnia  compigbin- 
dit. 

8 7 Alienalh,vU  prohibita  iflpu  ti/lo  modo /iatpiuUo  in  capt 

fiers  potefi . 

88  Prohtbitio,vki  efifadavtrbugeneraUbmgemi^ulls,iJ^b 


lam  partem  confcqtfetui^ . 

^rohibitq  alienatione  extra  familiam , non  prohibetur  negatruis,omneiommo  eafuVeompUditur 

fucet dere  ah  tnU flato  is, qui  tfi  extra  familiane^ . ^ ^ Pn&sbitio , ne  quis  compeUat  quomoJoUhei  eterscum  ctle 


49  Padum  hominis^  vbi  accedit  ad  legis  di^Jtiionem  fadu 

sdud  in  confideratione  non  habetur  . 

50  Suce^o  ab  intefiato  ex  legis  prouidentia  venire  dicitur . 

5 1 Prohibitio  acqutredt , nunquam  comprehendit  adunt^ 

prvuenienttm  ex  legii  dsipofitionc^ . 

5 2 Prohibitio  alienationis,  non  ct^rabeoditalui^ionenu.» 
Ugis^emijfiut . 


brart  tempore  interdidi,  omnes  modos  eonipkUt-.nit  ci  • 
pUdttur  . ^ ^ ^ 

90  AUenatto  nece  farta  prohibita  inttlUgitur.quandogemra 

libits  verbis  alienationis  prohibitio  fad-e/l. 

91  Prohibrta  generalsLui  verbis  alienatione,  «.i  .iri.  aiienath 

pervtamvtiimavoluntatuprootbuaitUelhguur,qHU 
dicitur  mceffagia , 


ilAlitnaiiom  prohibita,  pofanl  nibilominni  bona  in  do-  91  Prohibitio  aiunaiioniifaaafilio.vt  bona  in  famiba  e :n 


(em  qjjignari, 

54  i^AUenattvne  pro}>ibitapott fi  tamen,  quis  bonq  pro  fua^ 

necefistate  ajfignan  sn  fdutum  creditoribus . 

55  Prqhibitus  ahenart, potefi proiydemptione.fiab  bofiibus 

(apiatuf  hova  in  Joliitum  creditortbut  afignan^ , 

5 <5  Probihitutvxonrtlmqui^e, potefi  es  donare^, 

Cpntrar  ibid.num,^^. 

Prohibitus  agere  aliquid  inter  viuos  ,potefttamiqger%nA. 
p vlfima  voluntate^, 

5 8 Statutum  prohibens  rfimquere , non  cenfetur  prdqibert.^ 

facultatem  dandi  mter  viuos. 

60  Probibitut  donare,potfi  tamen  donare  obbenemeritx-». 
6t  •Bonattoremuntratorsa dicunrquadatp permutatiOy^ 
eomptnfauo. 

ProbiMus  alii  nare  bona  immobilia  ius  pestronatut  dofsa 
re  potefi . ^ 

6 j ParentuctBorufip  Gandulphtyrum  Istfuper  sus  patronat, 
64  Philippus  Grifut.  l.Q.  Sargantufis . 

6 S Prohibita  appeOatione  a fementia fuper  meritii  couja, po- 
tefi appellari  a fii(tentia,  qua  quii pronunciauit Ji  iudi 
tem  eo/iipeienteriL^. 

46  Prohibitu  i alloqui^fr  fluorem  dare  carcerato  ypoUfi  iUu 
afflui,  ir  talem  fauprem  dare,qat  nemini  nqceat , nec 
spfi  projii  ad  delinquendum^. 

67  eAifienattone  prohibita  potefi  quit  donare  caufa  mortis  in- 
tuitu pietatis 

‘ <58  Prohibitus  donarecathortiitpbt  donare  intuitu  pietatis^ 

69  Peudum  de  iurt  canonico  ad  ptai  eaufatalienan  potefi  - 

70  EccUfia  tres  ^ffitnt  ad pias  caufas  alienuri . 

7*  'P fi^lo^prohibemdoaiitnjtiontm,nonvideturtam pro- 
i ' Mm  tn  bonis  poflta  ptr  baredem  acqwfitts. 


firuentur, extenditur  ad  nepotes. 

97  ProbibttmgeneraUbut  vtrbti  altenart , bona  in  dotem  da 

renonpotefi- 

94  Prohibito  aliquo,  infeSigitur  prohibitum  id  omne  ,per  <p 

id  fequtp^t.Quod  dtcl.nu.\oe^.ihtd. 

95  Prohibitus  alttnare  , non  potefi  facere  aliquid  per  quo4 

alienatio  fequitur, 

4<5  lmmediaU,quodfierinonpotefi,necmedintepoiefia 

97  Prohibita  dtuifione,nonpotifi , quid fieri  per  quod feqeta- 

turdaeifio. 

98  V tndere,quinonpptefiaioH  potefi  promittere  dt  vmdfdo , 
99P^^^i^^^'^pcSationeabexecuttonet  non  potefi  quis  ap- 
pellare a pronuntia  dt  exequendo. 

1 00  Prohibitus  aUenare, nec  potefi  alienanti  confentire. 

IQI  V xorprohibitainfiitueremarstum,  nbpotefiiBum  infi{ 
tuere  printerpofkaspeifonat . 

101  *P robibu a dsuifieme  cenjetur  etiam prohibita  alienatio» 

1 Prohibitus,  aUenartaeon potefi  arroga  ri,vtl  adoptarem, 

adebtVt  arrogatus  admittatur . 
loj  sAlsenatipnefirobtbiu,qudUhet  eius  fpecies  probibiteu* 

een/etur, 

106  probthiusm  alienari  nempeAeB  deduci  in  ehpromifimm^ 

107  prohibitus  ali«nare,n,onpit  locare  ad  longum  tempus» 

108  Prohibita  aUcnari  nbpoffunthypotheears,nec  pignorari 
^ dg  Prohibitus  alienare  prohibetur  cedere . 

1 IO  Prohibita  alunqtionc,  emfetur prohibita  tonfijiatio . 
l n oUft age,  vel tontroutTjum  mouere  alicui  prohibitus , 

fsonfiitne<iudietaltteraueexfraiudmjUter,dtiun,nec 
J*^o*»oUflare,Contr.ibid,nu.  112.  Conal.ibidem, 
num.it  q» 

ilS Proprietarius  prohibitu^  molefiart  vfufruBuarium 

pouiJ 


lofephiMafcardi 


ramt  furiofo,  ic  qui  t Tcmcl  fijit  furiofus , fcm  per  fu- 
nofuspratrumiturivtnotatut  pcrgl.inc.fi  dclucccC 
* abinrcft.quS  ibi  fcquutur*comniunitcrDD.  de  quo 
tamen  dic,vt  nos  fupra  in  concluf.  S 26. 

Reliqua adf  prodigalitatem  (pe£l;antia  vide  apud 
Rcbuff.d.traia.defentcnt.prouiu.glo^.  art.  j.  Doft. 
in  l.is.cui  bonis.ff.de  verbor.oblig.Ioan.Fab.Ang.  Se 
alios, in  ir.furiofi.lnftitde  curat.dc  DoA.  in  1.  furio(l> 
dereg.iur, 

CO^CLVS  10  MCCXLL 

A R.G  V M E N T V M. 

Producens  teftem , an  & quando  prarfuma- 
tur  adeo  illius  iideni  approbare  «vc  illum 
amplius  reprobare  non  poflic. 

SVMM^RIVM, 

't  *Rrodue*m  uflem  prttfumitur  approbart  tUum, 
a.  Teflis  depotuns  de  creduUtsit  contra  producenti  probat, 

J Tejlem  produSitm, etiam  infamem, h"  periurumprodu’ 
cens  reprobare  non  poujl, 

4 T tHes  approbati  .i parte, contra  quam  producuntur , re- 

probari ab  ea  non  pojfunt . ' 

5 TeJUt produfioi  d parte  aduerfa  fupervno  capitula,  fi 

pars  alia  ,fuper  cateris  capitulis  interrogare  petat  iOos 
approbare  videtur . 

IS-  T ejles  contraeam  produUosfipars  neque  approbet  ,neq\ 
reprobet, idos  tn  alia  caufa  reprobare  potent . 

7 T efies  contra  feproduSlos, fi  pars  protefietur  non  ejfe  ido- ^ 
fseosyi}'  producens  protejlationem  acceptaueritpro  par- 
te proteftastte  non  probabunt . 

Qt^od  tamsn  dedar. vt  ibid.  num.  3 . 

9 Producens  teJUs  in  vna  caufa, in  alia  eos  reprobare  non  po 
teJl.Quoddecla.vtibsd.nu,  10. 

11  Producens  ufiem  licet  eo  nonvtatur,  inaliaeaufaeum 
reprobare  non  poterit. 

1 X Producens  teftem  invno  iudieioficet  non  fuerit  examina 
tus, non  potefteuM  in  alio  iudicio  reprobare . 
t q T eflis  produSlus  ad  vnum  ejfefium  etiaufifuper  alio  de 
ponat, probat  contra  producentem . 

14  Teftis  produiHus  fuper  morte  mariti , iy  deponens  circa 
quantstaiem  dotis, probat  contra  producentem. 

I j Scriptura  coui raproducentemprobatyCtsam  inpartefiri- 
pta  a tesgo,  O fsparata. 

16  Inftru  KtnUtm pro^ducens, Notarium, qui ilJudfcripfit'ap 
prohartvsdetur . 

ly Producens  poteJlteprobaretefiesproduBosin  alio  sudi- 
ciofipars aduerjaeos impugnabit,^  repulit  ,iylata 
fuit  finientia  adutrfus producentem . 

Secus fi fententta  adutifus  eum  lata  non  fuijfet , vt  ibidem 
num.ii,  ^ ^ ^ 

Quod  tamen  declara , iy  fubdeclara , vt  ibidem  num.  i p. 

20.d/2I. 

a*  Teilis  approbatus  in  iudicio  fiemmario  potefi  reprobari 
in  plenario , 

2^  Producens  tefies  fiiperucnientt  noua  caufa  idos  improba 
re  potefi . 

34  Tefies  produSii , pojfunt  etiam  ex  caufa  antiqssa  ,feu  oc- 
' culta  improbari  a producente  Jiijftamcaufam  ignora- 
bat. 

Et  quomodo  pojpt  hac  ignorantia  probari  , ibidem  nu- 
mero - 

26  Tejley  produili pojfunt  ex  defeflu  teflimonq.puta  varia- 
tione,vel  falfitate, reprobari  d producente . 
7{atio,ibid.num.  27, 

Contrarium^bsdemnum.zS. 

Concslsatio.  num.xp. 

ioT fies  produSlos  ,vbi producens  etiam  eircadepofitiomt 
approbauitsUospreprobdrt  non  potefi. 


qi  Tefies  Ucet  non  pojflt  pndatim  reprobare, potefi  tamest 
tdosiudexexofiicio  repeUtre. 

i f ir>#»nc  teftem  tpnrfumimrappro* 

^ ^ barcilliiex  fua  produdio-» 

ne, ita  lafin  rub.de iureiur.  num.  p-  vbi  ideo  decidit, 
a quod  licet  teftis  t deponens  dc  credulitate  non  pro- 
bet contra  illum>qui  producitur,  tamen  beni  probat 
contra  partem  illum  producentemddem  fuit  de  mc' 
te  Rom.conf.i04.incip.paterReuercndc,ad  fi.  perK 
cum  prccum.C.delib.cau.i.nc  fatifdario.  ff  tem  rat. 
hab.l.qui  familis.ff  famil.etcirc.  Soc.  iun  confil.69. 
incip.prodilucidarioQC.nu.i:.lib.i.Maran.  in  tradi, 
de  ord.  iud.  in  <s.  adu  emerg.  in  iud.num.i6.  & in  1 1. 
adlu.nu.  t i.Sc.  decimo.  Parif.conf-50.  incip.  ex  Icdiu» 
ra.nu.6.lib.i. 

I Amplia  adc6proccdcrc,vt  fi  produdlustrcftis  pet 
. mecontra  partem  aduerfam  prt^ucatut contra  me; 
non  poterit  per  me  reprobari, licet  infamis,aut  periu 
rusexiftcret,&  ideo  contra  me  probabit.  1.  fi  quis  te- 
ftib.C.de  tcftib.fi  qs  tcftib.  inqt  Imperator  luftinian. 
vius  fuerit , ijdcmquc  tcftcs  aduerfus  cum  in  alia  lite 
producantiinnon  licebit  ei  perronascomm excie- 
re, nifi  oftenderit  inimicitias  inter  fc , & illos  poftei 
cmcrfille,ex  quibus  tcftcs rcpclli,lcgcspercipiuc,qux 
lex  fuirpoftmodum  canonizata.in  c.;.vcrffiquis.4. 
q.^.idcm  renuit  Steph  Aufr,  in  fuotraft.de  reftibus, 
num  82.verrproduftus.Ncll.infuotraft.de  rcft.par. 

* 1 .nmnij7.&  hanc  * communem  opinionem  tcftatur 
Maran.  in  foo  traft.de  teftib.in  tit.  de  teftium  rcpul- 
fa.num.  to.idem  voluerunt  Abb.&  Fclyn.in  c.dc  tc- 
ftib.dt  R0man.c0nf.104.in  fi.Lanfranc.inc.  qubniJ 
ccontr.-!,  in  verf  teftium  vnum  non  omitto, deproba 
lio.  Barr.  in  conf.  pz.  incip.  quxftionc  vertente  inter ' 
D Si  moncm.col.pcn.vcrf.praEtcrcd  fuit. 

Primo  rubampiia,vtidem  fit  refpcftu  partis,c&tta 

4 quam  prodpeirur  teftis;  nam  fi  fex  aliquo  mo>dotc- 
ftes produftosapprobaucrit, non  poterit pofteaillos ' 
rcptobarc,5r  idem  ius  dc  ea  dicetur, quod  de  ipibpro 
ducente,  vtputa  fi  produxi  tcftcs  fuper  vnoarticulo» 

5 & parsaducrla inftatiiloscxaminarifuperprincipa- 
li  negocio,runc  extali  inflantia  illos  approbare  dice 
tur, nec  poterit  poftea  cosimprobarc.fic  determinat. 
Abb.  in  d.  c.  dc  reftibus , quod  etiam  ibidem  pla'cuic 
Hoft.dc  idem  Abb.in  c.pra:fcntium.num.7.  in  fin.co. 
tit.de  tcftib. 

Secus  cflet.fi  illosnSapprobaucrir.  nccreprobauc- 

6 rit,  quiatUDcpofcrirt  in  alia  caufa  illos  reprobare : - 

• nbcnnnex  hoc  illos  approbaftcprxfumitur,exquo 
non  rcprob.iuit;  licet  ergo  cx  tunc rcnunciaucritfl-^ 
culrati  reprobandi  in  vna  caufa , non  tamen  per  hoc' 
vuiciurrcnunciaftc  in  alia, ita  Abb.in  d.c.praifcnclQ, 
num.S.pro  qiiodixit  dTe  bonum  tcx.in  1. voluntarii. 
C.dc  cxcul.tiir.&  quod  iiot.DD.  in  c.dilcftus  hliust 
dercferip.ic  glo.in  elem. fapc.de  vcrb.lignifi.  & hoc 
dixit tenuiffe  lo.And.poft  lac.&  Bal.inSpc.  derefte. 
S.fapc,  verf.  fcd  nunqiiid.ciufdcin  fententix  fuit  Ste*. 
pha..'\ufr.vbifup.ibi,fall  itantem, 

7 ^ Amplia  fubampli.itionem,vt  idem  fir  f fi  parsad- 
'uerf a, contra  quam  fuit prciduftus  teftis, fuerit  protc- 
ftata  contra  perfbnam  illius, & teftis  poftei  depofue- 
rit  ad  fluorem  ipfius  protcftantismam  fi  producens.- 
teftem  ratam  habuerit  protcftationcm  aducrfarii.di 
ftum  teflis  in  fauorem  protcftantis  non  probabit, 
fccus  fi  producens  non  curaucrit  proteftationcm , 6c 
omnino  vti  volucritciusdiftocontra  aduerfarium, 
ira  Innoc.in  d.c.prxientium , quem  ad  id  notabilem 
dixit, dc  menti  tencndum.NcI.vbi  fup.nu.58. 

Quod  tamen  inrcilige , fi  fuihtprotcftatus  contra 
perlonam,  & validitatem ipfonim teftium  : fccusfi 

8 circa  f illorum  receptionem,  vt  quia  non  fuerunt  le> 
gitime  recepti , iux  ta  trad.iafimil.  per  Feiyn.  in  cap, 
cxan)inata.nuni.i.deiudic,  com  ibi  ail^per  cum. 

Secuu' 


De  probationib.  Conci.  MCCXLL  .41? 


Secundo  Aibamplia  ampliationem,  vtetiampro* 

9 cedar, t fi  tcftis  per  me  produ^us , producatur  poftcd 
contra  me  in  aha  caufa,&  per  aliam  pcrlbnam.vr  in 
d.l.fiquistcftibus  ibiiinaiiahtc,& laOini.  i.S.edi- 
tioncs.col.j.io  fi.vcrfiaddc  fortius,  ff.  de  cdcn.lo5ncs 
Andreasin  additione  ad  Speculatorem , in  titulo  de 
tcftc.§.fxpc,vcrficulo,  quid  fi  produxit , Se  hoc  refe- 
rendo (equitur  Maranta  vbi  fupra  I numero  decimo 
Crau.dcantiq.tcnm.parte  i.vcrficulo»  vifonu.5  3. 

10  Limita  nifi  caulatproptcrqiiam  intendo  illum  re- 
probare prouenirce  a producente  illum  in  ifto  (ecun- 
doiudiciOi<Srinraixtaaliacau(a,vt  verbi  gratia  lin 
caufa.quam  habebam  cum  Sempronio  produxi  pa- 
trem tuum  in  tcftc.cx  qua  prudu^iooc,  dicor  illum 
approbaflTc:  modoincaufa»  quanuccum  habeo»  vis 
illum  ad  tui  fauor?,  5c  contra  me  producere, non  po- 
teris ifcd  bene  rcpcllcturtanquam  ftifpcchis.quia  fi 
illum  ex  prima  mea  produdlionc  approb-iui.non  ap- 
probaui  in  caufa  (ui  filij , proptcrquain  nunc  merito 
dicitur  furpc£lus,ita  Abb.itid.c.pra;lcntium,  num.7. 
vcrf.fccundolimita,quod  dicit  fuific edam  demen- 
te Inn.in  c.cum  vcncrabilisdc  excep. 

Tertio  fubampiia , primam  ampliationem,  vt  id5 
j I fit  fi  producens  t tcftcm  alias  eo  non  vtatur  (ponte : 
nam  etiam  tali  cafu  dicitur  tclli.<  produdlus  appro- 
batus, & probabit  contra  producentem  > ita  f cl.in  d. 
c.prarfcntium.col.  3.  verf.  habet  locum.de tcfiib.lo. 
And. in  addit.ad  Spcc.vbi  fupraiverf.  fcd  quid  fi  cum 
Ant.de  But.in d.  c.pntlcniium , vctC  in  quantum  ta- 
jj  mcngl.  vbi  pliisdicit  quod liprotluxi  vnum  tefiem 
in  vnoiudicio,iicet  non  fuitexaminatus,  no  potero 
inalioiudiciociiis  pctfonam  reprobare  > Schoedi- 
ftiim  refert  Floria.C.qui  accuf.non  pof. 

Quarto  fubampiia, vt  idem  fit  fi  tcllis  fuerit  produ. 
^lusadaliumfcftciium.quimadcum,  dequo  Prin- 
cipaliter di  (putatur ; na  fi  ex  tali  produflionc  rc(ultat 
fauor  aliquis  parti  aducrfxiab  illa  potefi  allegari  pro 
fc  > vt  fi  ageretur  de  reftitutione  dotis»  & ego  prodn- 
14  cercra  t refles  lupet  morte  mariti,  qui  mihi  prxiudi- 
carCt  in  eorum  dicio  circa  quantitatem,  autcondi- 
tionem  doiis;  probabunt  enim  in  iIloc5tra  mc,Iicct 
fuper  ii  lo  non  fuerint  produci,  ita  colligitur  ex  Bcr- 
taz.in  conf.67.HU.4,ciui.&  ex  Crauet.de  antiq.tcmp. 
yerfivifo de  verbis, nu.  ?7 .qui poft  Ang.ill ic  citatum 
j;  inconf.13  2^.  voluit  c6rra  tproducentem  fetipruram 
minus  Iblcmncm  flandum  efle  etiam  in  parte  (cripta 
i tergo  , &fcp.irata  » ex  qua  rcfultaret  probatio  pro 
paneaduerfa . 

(^inro amplia  principaliter cbclufioncm , vteriJ 
16 procedat  qupad  f approbationem  norarij , quando 
producitur  aliquod  inflrumcntiim  per  cum  fadlum, 
Jiam  ex  tali  infirumenti  produdionc  videturappro- 
bata  perfona  norarij , adeo  vt  poftea  non  pofTir  pro- 
duccnsillam  reprobare  > fi  contra  ipium  alia  inflru- 
rocntaciufdcin  notarij  producantur , ita  Franc.  de 
Aluaro.intcr  confilia  criminalia, conf6  s.nu.  4 1. 41, 
per  l.fi  vxor.S.finali.  ff.  ad  lege  luliam.  de adultcrijs. 
Idcmlenfit  Bal.d.l.fi  quis  tcltibus.  C.dc  tcftib. 

Limita  primam  am  pliationcm,  vt  non  procedat , 
17  quando  pars  prodiiccnsttcftcs,non  potuilfct  illis  vti, 

3uia pars aduerfa  iinpugnauit , & repulit : & ideoiu- 
ex  contra  producentem  fententiam  tulit , quia  tali 
cafu  poterit  in  alio  iudicio  tcftcsabipfa  produftos 
impugnare,  ex  quo  approbatio  eius , qux  refui  tat  ex 
♦produdionefuit  improbata  per  iudicCcxfaflopar- 
tisaduerfx , ita  Steph.  Aufr.  vbi  fupra  num.  81.  verf 
fallit  autem.per  ca.qux  voluit  Bald.in  diifla  1.  fiquis 
tcftibus  colum. » . vcrfic.  fcd  nunquid  producens.  C. 
de  teftibus  .&  per  doctrinam  Innoc.incap.mulicri. 
dciurciuran.vbi  caricriTcnbcntes,  Bald.  in  l.alia.co- 
lumna  prima  verfquxro  nunquid  ille.  C.  dehisqui- 
bus;vtindig- idcmlenfit  Felyn. indico  cap.  prxlcn- 

fturti,dcte(bbus,Inno.incLcap.vcnerabilis,dccxccp. 


Bald.in  l.fi  quisin  hocgcnus.col.  z.  verf.  quxro  vn(j. 
C.decpifc5cclcr.&  inl.i.ct^.pen.in  fi  C.  dcconftf. 
Roman.inconfsp.incip.addifeuticndum.  •rtl.  fin. 
vcrf.z.principalitcr  me  mouit , & in  conf.  16/.  incip. 
Anton.col.  i.in  fi.vcrfj.non  obftat  confcrtio;  aJ  idc 
facit gl.in  anrh.iKni  poirdfor.C.qhi  pot.  in  ^ gn.ha- 
bca.  vbi  quod  confdfuspotcft  impugnare  lO  quod 
primo  loco  confclfusclf,  quando  contra-corfdlio- 
ncin  fu.iin  laraeflfcntStia,  & ibi  quod  hoc  procedat 
etiam  cum  eadem  perfona, (cquitiir.B.m.ibid-5c  idc 
idc  Bart.inl.Pap.S.fcdnccimpub  col.a.in  i.oppofi- 
tione.fF.dc  inoffic.tcftam  Alcx.in  1.  Magiftiatib.cb). 
z.vcrf  non  obftar.glo.lF.de  iiirifd.  omn.  lud. 

18  Secus  tamen  erit, (i  non  obflante  f impugnatione 
aduerfuij  fuit  lata  fententia  pro  tnds  tcltibus  prqf{u 
flts.quia  tunc  (inc  dubio  tales  tdhrs  produ^li  ptoba- 
buntconrra  producentem,  nccpoicrunrinipiigdari , 
nifi  ex  noua  caufa;  nam  licet  aduerfarius  illos  impu- 
gnauitinoncamcn  nocet  impugnatio,  ex  quo  per  iu- 
diccm  non  fuit  admilTa  eadem  ratione , qua  oon  no- 
cet coiifdlio  per  (cntcnciaiudicis  reprobata,  ita  Cra- 
uet.de antiq.tcmp.par.i. verf. vifo.  nu.5 qui  fubiun- 
Uit,  quod  pendete  iudicio.atncquam  tales tcftcs  pro- 
3ti^  lint  reprobati  per  indicem,  vd  contra  cos  iudi- 
carum, vbi  pars  aduerfa  illos  impugnet,  non  nocebit 
producenti  ad  fauorem  impugiiantis.'nain  quamdia 
pars  impugnat  a£lum,&  produtHonem , ex  eo  ft  iu- 
uarenoo  potefl  per l.pofl  legatum. (Fdc  his  ,quib.vt 
indig.c.cx  ea  de  rcg.lib.  6. 

19  Qyod  tamen  limita , nifi  pars  t impugnans  vellet 
rcuocarcluam  impugnationem.  Se  vti  teflib  produ- 
dis.  Bart.  in  d.l.  poft  legatum.col.fi.  Alcx.conf.i  1 1. 
col,2.1ib.4.  Se  in  conf.pi  .coi. z.ad  fi.lib.6.Soc.  confii» 
I sg.col.z.ad  fi.vcr(mecobftat,fi  dicatur.Ub.2.  Corn. 
conf.226.inciprpoft  redditum  confiliuin.tol.a.  lib.x. 
quos  allegat, Se  Icquitur  Crau.vbi  fup,  nu.'  5. 

Sublimita  nifi  confitens.  Se  prodqccns  icllcs  prius 
aoacccptalTct  impugnationem  t partis  recedendo  ab 
eiusprodu£lionc:naiD  tunc  talis  produdio  non  pro- 
baret contra  produccntcm.pofl  quam  fiiitimpugna- 
ra,Sc  imputatio acccprata,ita  Crauct.  ibi. nu.  y i.Sc 
at  Corn.t:onf.i75.circa  fi.hb.4.mfita(ncntimpugnans 
etiam  poft  acceptatam  impugnationem  a p.ittc  vel- 
let probare  de  errore:  quia  tunc  admitteretur  ad  pro- 
bandum errorem,  non  obflante  acceptatione  impu- 
gnationis,vr  per  eundem  Crauct.d.nu.  s 5. 

Secundo  limita  ampliationem  pnncipalS,  vt  non 
,pccdat,qn  tcftis  produclus  approbatus  fuilTct  in  iudi 
aa  CIO  fummario,  quia  t in  plenario  non  impedirctuc 
producens  illum  improbare  fecundum  Ant.de  Bur. 
in  c.vcnicns.col.7.vcrf.oppono,  quod  bona  fuerit  al- 
Icgatiodctcflib.pcr  illum  tcx.  quem  (equitur Steph. 
Aufr.vbi  fup.num.3a.vcrf.  fallit  autem. 

Z3  Tenio  limita  nifi  fiipcrucnilTci  t noua  cau(a  poft 
produi^ioncm : nam  pari  modo  poterit  d producert- 
te  impugnari.dummodo  fit  talis,  qui  dicatur  fufiiciSs 
ad  refles  repellendos , per  text.  apertum,  in  d.l.fi  quis 
teflibus,  C.dc  tcflibus,  ibi , nifi  oflcndctitininiicitias 
inter  fe , & illos  poftcd  cmcrfilTc , ex  quibus  tcftcs  re- 
pelli leges  piscipiunt,idcm' habetur  in  d.  cap.  tertio , 
verf.fi  quis  4-qua:fl.?.6c  hoc  idem  fenfit  Steph,  Aufr. 
vbi  fupra.num.82.  Abb.fn  d.cap.prcfcmium.de  tefti- 
bus.pcr  cap.nulli.de cicdlo.lib.6.  Nfcil.  in  d.  irad.  de 
rcftib.par.  I. nu.57.Maran.de  tcftib.  iniitu.de  tcftiura 
tcpulfa.  num.  Ji. 

Amplia.vt  idem  fit,fi  caufa  eflfet  antiqua  1 fcd  oc- 
24culta.'nam  f illa  fupcnicnientcad  notitiam  produ- 
centis, poterit  producens  producum  tcftcm  impro- 
bare , fi  credimus  Abbati , in  d.  cap.prxfentium . nu. 
7.vcrfic.limitaipcrd.cap.Dulii,doclc^io.lib.6.qucm 
rcfcrt,ScfcquiturSteph.Aufr.vbifupra.n.S2.vcrf.fal- 
litautem,Sc&ciuntno.Fcl.inc.fupcrhis,de  appellat. 
& in  c.paftoialis,dc  exccp,vbi  dicit , 9 facicnscitare 

pto 


Ibfe^hi  Mafcardi 

MOfcMtfonim  inhabilem:  Viifctarapprotatcill*, 
nifi  ionorabatdt  fcSuih,  propter  quem  citatuspote- 
25  tat  repelli . qu*  t ignorantia  probator  iurarnehtOi 
Vt  ibi  per  Ciim.nr  nos  fn  pra  jn  conci,  ignoranti  a . 

Q-iarto  liraita.vt  iftiitl  proccd.it  cerpcaii  perfona- 
rum , qu*  ex  laliproduflionc  ccnifntur  approbat*  ; 

*dadc6  vt  non  polTmt  reprobari  ex  defertut  tamente- 

ftimonij  f.irtc.ob  variationcin.  vel  falliiatcm , beni 
poterii  tertis  produansrcprobati.etiamrr  milies  pro- 
duaus  biiffct-"!  cxprclse  cauemr.in  d.l.  (i  quis  tenib. 
in  d.c.  t .verf  fi  quis  tclUb.  t q.  r. ibi, non  adimendo  (ci 
licet  ci  licentiam  ex  ipfisdcpofitionibus  teftimoniS 
coram  arguere , artign.indo  conitaticiatcm  in  diflis 
cqnim  fubiungitglo.hoc  fcquiturTindat.in  d.  tiaa. 

(tt teflib.c.  1 j.parprin.num  9.  Maran.  d.  ttad  de  tc- 
ftib.titul.de  tertium  rcpul fa  nii. i z.  hoc  idem  placuit. 

Abbatiind.c.pnfcntium.num.r.earationcquiare- 

»7fpeau  t diftorumnon  potuit  producens  diuinarc, 

Ccut  videmus,  quod  quis  appellati  lententia  illius, 
sjucm  in  iudicem  impetrauit . vtc.  caufam.de  teiud. 

Scinl.exconfcnfu  ff.dcappel. 

Contrahanct  limitationem  tenuerunt.  Roman. 
d.confil  io4.tn  fi.lallin  tub.de  iurciut.  num.  9.  Socy. 

iun.conr.d9.incipprodilucid.itione.nu.it.lib.i.Pa- 

tif  cbCsoincip  ex  leftura.  uu.6o.lib.  i.q  ocsaflciuur 
extali  produilionc, etiam  difla  tertium  approbari. 
ta  Sed  quicquid  fit  t priorcmopinionein  meliorem 
exiftimopcrtcx.apcriQ.d.l.fiquistcftib.  & in  d.  vctll 
C quis.ProdeclatatiouctamC  poictit  dici,  quod  opi- 
nio.Rom.&  aliorum  procedit, quoad  capitula  ipfius 
prodSeentis  quo  in  cafu  dicitur  approbatus  tertis  pro 
duftus,  6c  probat  contra  producentem  ■ fccusaiitcm 
quoad  interrogatoria  paitis  aduerrte,  lupet  quibus 
producens  non  prxfumitut  apptobaicdiftum  tertiu 
produSotum  . ita  hanc  Doaotum  repugnantia  eo- 
na'urdcclaratc.Borgni.dctifio.i2.num.4.lib.  r .fcd 


CO^CLf^SiO  MCCXLlt. 

ARGVMENT  VM. 

An,  &qnoufqueprohibittofata3pr*fu- 
instur . 

I Libera  vnaqudqut  m prdfumUur , 

X Prohibitio  tton  pnefumitur,  fti^probetur , 

j 'Prohibitio  tanquam  odiofx  nfirmgt  debft « 

^ Prohibitio  fimeaufafa^aaonvalet, 

5 Probationi  prohibita  voluntaria pitriiff  prohibi- 

ta non  intelligitur . 

6 PrtMbitm  probare  fiQn prohibetur  prohationti  ism  fa- 

cias drelarare . 

7 Probibttui  agere  in  iudieio,non prufumitur probihitutjn 

per  eo  iudieis  qffUium  injolorare . 

8 Conjittutio prokibtnjtquodeunq;  remediunitnon  extendi» 

turadojjlaumiudiui. 

9 Piohfbitui  Jgere,velex(iperepotepiudiciioj^dtfmimph 

rare, 0""»’ fi’ 

j 0 Hxceptio  non  numerata peeuniadicet pofi  bienniwa  o^po 
„ : — ir.aifit  niSeium  imoloraTi, 


nifallot , illmi intemtoni repugnant iura fupra  alle- 
gata, d.l. fi  omstcftibus.&vctiic.fiquisvbi  rcieflis 
cxccp  ipmbuscbtra  perfor.astcftmmptoduftorum 
genei alitet  concedit  hceiiamexipforum  depolitio- 
nibus tertimomum  cotum  arguere, vel  fecudo  dicas, 
quod  ptima  opinio  procedat  antcptiblicationemte 
ftium.lceuiida  autem  poli  piibllcaiioncm,  & produ- 
cente tacente  . & non  reprobante  difta  tertium . ita 
conciliat  Maran.d.ttaft.dc tcftibus  vbi  liinta . num. 
1 i.co.quia  tunc  ptoducens , 4t  tacens  poltquamfci- 
nit  durta  illorum  tertium  ptoduaotumcenfentrap- 
prubairc . 

JP  Sub, imita, niliptoducfs in  produftioneit  vel  alio 
’ modo,  A pet  aliqua  alia  verba  apprt.baflcrteftespto 
duftos,  etiam  indiaisiplOtum.nani  tunc  eis  omni- 
no ftandum  cflit.lic  adnotauit  Marfil.  in  fin  :.  92-  li- 
cet tertis,  quod  dichira  fuit  prius  Bal.  in  i.  bonaefidei  i 
in  pen.col.ecrf  fcd  dubitatur  de  vno.  C.  de  rcb.  cred. 
& iftud  difluin  pro  roiiabili  rcfcri,  & fequitut  Felin 
d.c.vcnicns.coI.S.dc  icliibus . 

Qiiimb  Iimita,vilicrtnonportit  producens tcftci 
illos  tcpcllcrc  ad  elfcaum.nc  probent  comta  fc,po- 
JI  rerirument  ludcx  ex  pfficio  illos  repellere  1 quan- 
do Vidcr  aliam  partem  non  foueiciunitiam,aijum. 
cotum, qux  tradit  Ruyn.conf1l.47.num.  10.  lib.  i.tt 
confli.  190.  num.  p.  eodem  lib.  i.& faciunt  nc».  ini. 
vbi  paaum.C.de  ttanfaaio.  & pet  Battol.  in  1.  eum, 
quiita.tf.de  kcrbot.oblig.Tindat.in  d.traa.dcteftib. 
c.ii.pat.i.num.  9. 

Cxtaa  fupplc  ex  his.qux  latediximusfup.  in  COQ 
cluCpi  i-  dc  iorttqmcnli  ptoduaione . 


12  Filia  ab  iKUliatofn^etdtnifOttftmittimpapJ^mm  im- 
plorato opciotudicii. 

lurami  tr/urai  rtott  repetere  jpotefi  teeettenieedieito£icium 
implorare,  eiecopjturrejlitaere. 

^eeafatvi  de  crimine capitaliticet,  fi aoremmpartatirtM 
eentiim  faam  probare  eeonpojfit , potefi tarreeer  iudicie 
ojpeium  tmplorareeius  procrtrator,&  infiigare , 
per  innocentia  eeftet  recipianteer , 
i^TeJter  pole H index  ex  officio  feto  repetere  ptafinbUeotio- 
nern  aiteitatiomem,^  didieita  teftrffieata . 

16  Teptmniobfcurid.pofieeremt.peihtkaluaHeJiationUm 
wdex  ex erffino  repetere  potejl . 
IjTeJIeiobfcuredeponentti,  fiexoffieioisidieit  repitamtur 
note  ceduntur  declarare  'difixni fuum,  nifi iliud  totum 
Jibt  le^ateer . 

itTroblbira  probatione  pertefieeuonintettigit-jr  prohibita 
eocafu  , ^anadacunittffibuialiaadmmieulaeoiKttr- 
runt. 

19  Probibitaprohatiom  debiti  -Atra  loJtbraiperJIatutam, 

iyiu  promiferic  damnum  alicui  rtJareire,pote/hddS- 
num  ettam  vitra  iOam  jumeneemper  ttfiet probari  . 

20  Trobatio , vbi  probibiu  eliperabpuod^enuiproiatk- 

nis,non  enuue^iturprobibita  in cafu  mixto, 

2 1 P rota  beta  probatione  mjiptr  ierfirumeatum  1 ademltUen- 

tamen  probatio  pirqmnqtulijlii . 

II  Prohibita probanoneptr  te/ielaidmitluattirtamin,quS- 
do  injlruoieulam  itiperdittim probaretur . 

2 J Ti/!et,depirdilii  altetialionibui  ,iliaru  dtdiiith  tefiiJSea- 
tif  repeti  poffiunt. 

24  Tiftiepubhcatii  aetejiationibu!  ,id  concomitStiam  inftru- 
mentt  examinari  poj/itatiCi  wr/.2y.  tbid. 

1 6 Tefit!  non  pleni  examtnaei,vil  non  rite, vel  in  iudieio  nal 

lo  examinati  ,poJunt  pubUeam  atlejiatimibui demeo 
examinari  . 

17  Te/lii  publicatii  altijialionibm  repitipotift,vt  interroge- 

tur de  cauja  fciealia, 

18  Tijlii  noainterrogalut  fuper  iuiertogatorpi  partu  ad- 

uerfe  poleffi  repete  pubUcatit  allejlalionibul . 

29  Ttfiejicatu  aou  phiii  didicitii,  ntam  pofi  publicatiomm 
licet  tefiet  examtnare,iT elariuiabedatu.  30. 

J I Staluta,Ji caneatur  debitum  folumjHr  tujl,  auiinta  pro- 
. bari  poffie,  poterit  tamen prabanper  teftes  Itgahjfimoi , 
^ omni  ixcepiior»  maiorti . 

J 2 Tiflei  legatiJUmi  admittuntur,  etiam  pahlitatU  att^- 
tionibm. 

}3  ExciOnuia  perfonafatit  aliquando  a airiirtguliiroco. 

JiPro^ 
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u pnlurt  ptfUjUi.Wii  vhfouj!  ftrfijimU , 7 > Alunatimipnbibiu  , poujt  tlmuri  a tdfi,  .auortud 

iyitofieontr^^tnt/i.  naturam  fuam  rtutrleretur 

! f Stptntum.fiwlitfctumprrinllrumtnuprnb^  7 j ^IttuaiiontptiiitapoUfiUaiiima  mhihminutalunari 

rt,tdmn  bMi'  locum in  cauju , tnqutbu, proccduar  74  U^dimacontraprobtbtthtumpatri,  abcumi  nonpou», 
J,  pl^,d-J!«  /lrtpffu  ac  fypra  tuUcJ  . quando  probtiitio  a patr,  fa^afutt  ,vtfiha  c^Jru 

lfi^UtutHm^fipt<ihxhtAt  pro^aUantm  ptr.Unti^p^tmuU  fur.  ^ j’  v 

tamcnixamt.mrin/pn^conf,^^  j^-PaurJtbihcmJIUSvfqiadcn^amalatcmalunatc, Intel 

%7Statulumprobibmidctntiprobationmptruntl,nonba  figitur tttam legitima  abenalionemprobiben 

betl«uminpu„aufii  ibTatri  atteflantldc  ing,nio,& natura  filp  mu  amento 

^8  Pnbiintus  probart,potefi  tamtn  fnatrtfu  probart.  creditur . ^ 

i9Principiiaprtio,recipitprobationcmeontrqriamperin-  j^Probibittoalienaiionif/ailaSlut,  nonin-tatrihir  fal}a 
direUum.  mpotibm  ,tr  bartdt  bareJii. 

Aor^eiexaminarepote/lpiibbeatliatte/latiombutnuian-  Quod  tamen  deeUratur  difiinguendo  nu  78 

te  publicationem, tuhtmpedfmento/uilimpaditui  quo  7f‘Probibilumad  umput , poJliBud  lempuiccB/etur  tir. 
minuted  facere  pofet.  mefum . r j e 

41  Tejeipofipubficaliqnem  acfmitireluriniofuper  quo  pari  so  Stqlutumprobibeni  maritum  nbefquert  vxori.  non  cen- 
non  potuit  diuinare . ^ . f“urprobibere,quominuijotir  niirui.vilcoofamguinii 

oAltenatloneprobibtta extra  famihampollflinfmimifai  marttieixorieimeebnquere poBnt 

de  familia  abenauo  jieri  U Probibentiiexduntai.tg  meniinipici^bet  in  probibitio- 

4J  Ahftsttomprcibtbst^  non  eenfifurprobib/taMtenattoTtCn  ne  4mp(i^nJa,vei  rejlnn^enda, 

eefaria  ..  ..  , ^ *^'P<f<atorii-’oluntai  , tanquamreginaintejiamcntqdo. 

^^Alicnattoobnsatunumdtaturfitrttxcaufimctjiariat  minatur.  a j r 

jieridilortivrgiant . %qpaUo,oihndit  voluntatem  agentit  . 

45  AUenationepn>nbita,prafumiturprobibila  Aienatio  bo  84  Ratioetidpra/umpta,  quamlibet  dilboluionim  amoliat 
mimi  non  tegit,  velrejltmgit . ’ 

afiAlfee^iomprobibila.nonprobibiturqitiiinllitueribprt  iiTrobihintiiabinathnem.ritiopoti/limBinlbieidciet  oA 
deivententeiabinlefato  ‘amprobibitmnemampliandam.velrrfirmgendam 

^fStftutoJicaueaiur  fbrinremnonpofeaequiriririmim-  HbTrohUutio folia verbu generaUbut  omma  compiabin- 
mohikmm(iHitiM,j f^iofiatutoeAutMur^nodconn  dit.  ^ ^ 

fanguineui , quartam  partem  bonarum  enierjicieniii  tq  Abenatio.vbi  probibitaeS,nevdomodo/iaiamBoin  cafu 
McquirMyJiistonfangutneuxeJtfortnJUynmlQwiinuiti'.  Jitrt  poteji . ^ ^ 

laenoartemconfeqttetur.  ^»Trohiiit,o.vbiefifaaaverb,igenerMmgiminaiil..,. 

48  'Prohibita  abmatione  extra  familiam . non  prohibetur  negatiuii.omnei  omino  cafuieompleaitur 

fiucedere  ab  intefiatoiipiuief  extra  familianua  iqPrtAlbltio.nequileompellatquowoJobbetclcrtcumcel, 

a,9Faftumbommii,vbiaicedlladUgiidi]joJttiontmJam  brare  tempore  interdiae,  omnei  modoi  compuli. .nii  cb- 

$uud m con^dtratione  non  bshetur . pU^Jitur,  ' ^ 

eoSucee^oabintefaloex  legii  prouidentia  venire  dicitur . emAbenationettforiaprobibitainliSigiturquandoacnara 
i I •Frobtbttio  aequeredt  .nunquam  comprehendit  bbui  verbit  alienotionu  prohibim  faCla  -,i 

prout  mentem  ex  Ugii  diipqfitioni^ . 5 , ‘Prohibita  generabbut  verbi,  alienatione, ^ anenath 

SzProbibitw  alieiutiomi,  noncbprabenditabeiutionem^  per  viam  vllima  voluntati,  prooibitaiateiliriiur.  oua 

legildemiffiut.  dicitur  nece  faria  . 

Si  AUenatione  prohibita,  pqfunt  nibilominui  bona  in  do-  gi  Prohibitio  atunationiifiaa /llio.vt  bona  in  famibacn 
ftm  qffjgnari,  Jeruentur,extendiiturad  nepotet. 

5 4 .Alunationc  prohibita, poteji  tamen,  quit  bonq  pro  fua-.  gq  Probibituigeneraiibm  vtrbu  abeeure , bona  in  dottm  da 

mcijiitatl.jJignariinJottttumcreditonbui.  nnonpoti/i. 

SqTrobibiiui  aUinari.fottfproridemptKne.fab  bofiibut  g^  Probibila aitquo,  inUSigitur prohibitum  idomne  per  0 
(aptatur  boBainJoliitumereditonbuiqf.gnare-u.  iAfrquipti/il.Quoddecl.nu.loailnd. 

S6  Prohibitutvxortreltnquirt,potift  ttdonqre^,  gq  Prohbiiui  aUtnare  , non  poteH  facere  aliquid Mr  quod 

Cgntrar  ibid.eium.qg.  alienatio  fequitur.  ' -e  >r  , 

iqPrgbib,iuiagereaUquidinterviuot,potifilam}qgere.u.  ti6lmmediaie,quod£erinonpotefi,neemediatepole/l. 

mvhtmqv^nlale^.  9lPrcMb.tadiuifion,,nonpolejl  ,quidpriperqu^f,qeu. 

S9Slalutumprobibenirtltnquere,noriceifelurprohibert.Jt  ' lurdtuifio. 

^ fatuUfmdandtmteevmot.  ^iVenderelquinonppttJlauinpotefipromitteredevendSdo, 

60  ^obtbttut  donare, potefi  tamen  donare  oh  benemertta^.  99f‘robtliHaappeBatioeieabextceitane,non  peXefiquitap. 
tii^ponatKremuneratonadecunrquadampermutaliehir  peOare  a pronuntia  de  exequendo. 

^ t • » f • ! alienMntieonfcntirCo 

txProbtbrtujaiti nare hitaimmM4$utpatrcn4tut dona  VxorprobibttamfiuutrtmaT^tum,  nipotUtHum infii 

rtpouft  ' tuert  pfrintcrpo/hatpfrfonas 

6jPartnt„cf^rli^G.a^^^^  lox^robthtadwtjiomctnfiturctiam^^^ 

, \oSP'uMitu,aUenarta,onpoteflarrisar,,vdadoptare^ 

6 J ProbtbftJ  apptQjttontafemrnthxfMptr  menttt  coafa^po-  adc9,vtxrro^atM$  admittatur  ^ r 

Uft  appellari  afe^tenUa,  qua  quii  pronuncUuitfi  iudi  i o J ^JiUenatiombrohibitaMUb^t  tini  P)tcm  probihit4U* 
ttmcaiapetentemmuP.  cenjeturo  ^ ■ r r 

*6Pro^iiui£loqui,&fauoren,dareearcerato,potejliJlie  loh-prohibiiumalienarinonpotindeduciincopromi/^' 
^utp  talem  fauorem  dare,qmneemntm,ceat , net  ,07  Prohibitut  alienare,non pHt  loeare  ad  longum  teuiMi. 

P »'U‘p3lt»ciuduuleter,neeextraiudieijUttr,deiure,nee 

70Ec^jtareiP^tadpiaieaufaiqU,nari.  ‘/•faaomoU{lare.Coe,lrabtdjiu.ni.Concil.ibidem, 

7 ^ 1 *j**fOTprooimndoaUinJUQntm^nonx.'tJtturtam pro-  num.jt^, 

r kbenenbtniipojjea  perbartdeinatqmfitit.  nj  Prifritlariu,  probibiun  mdefian  vfufbuauarium 

pouU 
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potejltame/t  ah  eopiltre  cautionem  di  vtendo,  ijfrutn 
do  arbitrio  boni  viri . 

1 14  Hares  prohibitus  moleftan  vxortm  defunSii  yfufru- 
iiUariam  omnium  bonorum,  pottft  tamen  tam  co^trt , 
vt  inruiitarium  conficiat . 

1 16  Prohibitum, z>bi  aliquid  eerto  c^u  permifumjnon 

Jiaturd‘£lo  ajferentis  cafum  permiffum  fuhefit . 

Jiy  Donatori  ajserenti  fe  ob  merita  donare,  in  cafu  probibi’' 
to  ftaturiniji  merita  aliter  probentur . 

Jliiamji  talis  ajfertio  ejsttiuramtnto  firmata  ,tt  ibidem 
num.  1 1 8. 

119  Cardinali  afferenti  , referuata  Papafibi  fuijffi  coneejfa 
non  creditur  mfi probet. 

X20  Alienationem  rerum  Ecclefia,  afferenti  faSiam  JuiJfein 
eius  vtilitaum  no  creditur  nijibuiufmodi  vtilitas pro- 
betur , 

1 ^'11  vnaqua’q;t  res  libera  prxfumaturiqug- 
V-  U lll  admodum.traciit  Io.  And.  inc.  nimis, 
dciurciur.Sc  in  c.ii.liiper  verl.cndcrc , dc  iud.  Burfat* 
conf.S.nu.t?.  & idcirco, non  reperirur  prohibitum 

1 licere  intclli"a(ur,(cquitur,q>f  prohibitio  non  pr^iu- 
mitur:nifi  f;«da  ptobef,  vt memoria: prodidit Spcc. 
in  tit.de  prob.§.  i.vcrf.lcquitur  vidcrc.Cui  conlcnta- 

j ncum  tft,  q>  t prohibitio  tatiqiiaodiofa  rcllringi  de- 
bet,vt  rhdit  Dcc.conf.  ?77.nu.5.conf.s  i ).nu.(5.  conf. 
639.au. 8.&  not.in  §.nosigiiur,in  aiithcn.de  rcftir.fi- 
dcicominif.not.Cyn.Bal.&  SaUnl.  voluntas.  C.  dc 
£deico<n.Bart.&  aiij  in  l.ftliusfjin.if.diui.ft.delcg.i. 
& in  I.Luc.S.ScmproniSc.dclcg.  ;.B.iI.inl.  Titius,  in 
prin.ff.de  lib.Ck  pofthu.  & in  1.  quifquis.C.  ad  Icg.Iul. 
maicft.Alcx.conlis9.A(tcniis  verbis  tcftamenti.  nu. 
20  vol.3.Crot.conf.  1 3.nu.3.&  48.5c  Laur.Silu.  conf. 
6.nu.z4.Ccph.conf.  17.nu.18.conf.296.nu.  32.confil. 

415  ?.nu.54.vbi  pei  hoc  dicit, prohibitioncffinecaula 
fada  non  valcrc.Rui.conf  • 3 p.nu.  19.V0I.  s.Soc.iun. 
Conf  1 1 i.nu.ii.  vol.  I .conf  1 6 3-nu.  1 ^ vol.i.conf  i j. 
nu.9.vol.4.Hicio.G.ibr.conf  1 1 i.nii.  1 S.conf  1 3 2. q. 
i.nu.s.latc  Rol.  < V.afconf S i.nii.  6.  vol.  2.  conf 4;. 
bu.4  J.&  4 "i.  vol. 4.  Panf  conf  5 2.nu.  1 3.nu.  t . conii  f j. 
nu.id.conf9:.nu.io.co.vol.i  Riin.conf269.nu.i 3. 
vol.i.Tib.Dccian.refp.  i .nu.  142.  vol.  2.  rdp.3  6.nu.  5. 
Voi.i.Sc  rcfp.5  '.num.58.vcl.3. 

£x  his , qua;  dtcla  funt  colligi  primo  poteft , quod 

5 prohibitatprob.ationc,non  plumitur  prohibita  volu 

< taria  parrisconfcdio.quem.ldmodum  optime decU 

rat  Dcc.in  tub.de  piob.nu.43.Roi.d  Val.conf  88.  nu. 
II. vol.  3.  vbi  adducit  etiam  Alex.conlioi.coi.^.ln 
prin.vol.s.Marfin  rub.C.de  ptob.nu.  52. 

6 Colligitur  fecundoitqubd  prohibitus  probare  nd 
prohibaui  probationes (ada.s  declarare, 5c  ideo  poft 
publicationem  tcftium,<2r  probationum  poterit  pro- 
duci inftrumcnrum,  prius  facias  probationes  dccla- 
rans,ita  tenet  Fcl.in  c.cum  ddedus. i. coi. verf  2. am- 
plia defid.inftriim.5cin  c.  licet  caufam,in  10.  limit. 
dc  probat.dc  ante  cum  id  tenui  t Dom.in  prooem.d.in 
fi.  prine,  quem  fimul  cum  Fely. refert  Gi^as,conf  79- 
num. 8. 

7 Colligitur  renib, quod  t prohibitusaliquid  facac 
in  iudicio,  non  prxfumitur  prohibitus  liipercoiudi- 
cis officium  implorare,  vcluti  Ii  debitor  iurauit  fe  no 
probaturunrnifl  pcrinfttumcmum  ,talciurametum 
fcruanduincft.c.lj  vct6.de  iurciur.tamen  poteft  pro* 
curare  > vt  reftcsrecipianrurofficio  iudicis;  id  tradit 
Spec.intit.deprubatio.§. videndum  rcftat , verfi.  fcd 
quid  II  debitor  iuraui(,quern  ibi  (equitur  Io.  Andr.ia 
addit.6  Fcly.inc.z.col.pen.  verf  j.liinit,  dc  probat. 
Bcro.conf  ico.num.ip.  volum.  7.  Cxpol.cautc.254. 
Dubitari  poteft , cum  alijs addud.  per  Rolan.  i Val. 
conf  s8.num.i;.voi.3.  £thincdixit  RomamconGl. 
J25. Quoad  ptimumconiultationis articulum',  coi. 

8 vlt.nu1n.i4.qu6d  conftitutio,  quamuis f in  adu  pro- 
hibeat quodcuuquc  remedium,  u6  taipcu  ptsfutni* 
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turprohibcrcimploratlonem  officii  fupcriOrls.quem 
cum  pIuribusalijsadducjt,acfcquitnrDec.  incap.cx 
panc.il  z.col.vlt.vcrf  2i.fallir,deoffi.dclcg,Cur.fcn. 
p conf 72.col-2.in  fi.diccns , quod  prohibitus  f agere, 
vcl  excipere  non  prsfumitur prohibitus  iudicis  offi- 
cium implorare  , & traditum  habetur  d Marf  fing. 
88.ftantc  (laturo,  vbi  pluics adducit.  Cuiconfenta* 
ioncumcft,quod  licet  texceprio  non  numerat* pecu- 
nix  poft  biennium  opponi  non  poftir.I.  incontradi- 
bus . illos.  C.  dc  non  numera,  pccun.attamcn  poft 
biennium  poicritiudicisofficium  implorare,  fecun- 
dum Bal.in  l.illicitas  in princip.de offi.  przfid.quod 
didum  rcputarfingul.Belienzi.incap.  ff  defolut.in 
apoftolic.qucmrcfcrr.Marfll.fing.277.incip.licctfu- 
1 1 pra,vbi  rationem  reddit,  quia  prohibitus  f excipere, 
non  ccnfemr  prohibitus  iudicis  officium  implorare. 
Bart.in  1. 1 .§.parui,col  .2-ff.quod  vi, aut  clam  , fecun- 
dum ea,  quxlupra  diximus.  £t  per  hoc  etiam  dixiC 
Bal.in  cap.  i.  de controucr.  inter  mafeu.  & focm.  de* 
X2  bcn.quod  filia  f ab  infcftatolucccdcns,  cum  flbi  de- 
ficiat rcinediuin.l.fi.C.dc  edic.diui  Adria.toIIcn.  po- 
teft mitti  in  poncfTioncm  implorato  officio  iudicis, 
quod  etiam  voluit  Campeg.conf  fccundo,colum.3. 

6i  facit  etiam , quia  fiquisf  iurauir  vfuras  non  repe- 
tere,luiamenium  feruaredeber,  ali^s  periurus  effice- 
retur,rame  poterit  ludicisofficium  implorare,  ne  ad  . 
rcftimtioncm  Cogatur.cap..nd  noftram.il  fecundo  de 
iureiuran.qucm  tcx.ad  propofitumadducic  Io.  And. 
in  .addit. ad  Speculae,  in  loco  fuperius citato  , quem 
referunt  Bcro.d.confil.ioi.num.ip.volum.  3.  RoU.  " 
d.  conf  ss.  num.2^.  volum.3.  Prxterca  licccaocufa- 
i4tus  t dc  crimine  capitali  non  poffit  probare fuam 
innoccntiam,nifiiprccomparear,  attamen  cius  pro- 
curatorporeft  indicem  im  plorare,  ac  inueftigare,  vt 
dc  innocentia  accufiiti  teftcs  producantur,  & poterit  . 
iudcxcxoiHcioluotcftcs  cxaminare,vtdiffiise<tradit 
Cxpol.cauic.  1 5 5.incipicnt.(imilcm  cautela , exqui- 

15  bus etiam  fcquirur, quod  (iquistpoftdidicita  tcfti*  * 
ficata  non  poteft  reftes  producere,  cautela  cft , vt  det 
nomina  tcft:u  iudici , deinde  difccdat , nec  aliter  pe- 
tat, quod  tcftcsad lui  inftanciani  producantur,  quia 
iudex  ex  officio  fuo  poterit  refles  examinare  Alc.  in  t 
I.4.jf  .hoc  aurcm.ff.de  dam.  infcc.  Bald.  in  1.  amplio- 
rem,in  fi.priiicip.  C.de  appclIat.Fdy.incap.ftatcmi- 
tatis  verf  Item  limita  de  tcftibus.  laf  in  l.vbi  paflum. 
colum. 5. verf  Iccundoconfiono.C.de  tranfadl.  Rui. 
conf  3o.num.2.volum.4.Cxpol.d.caut.2y4.  Bcro.  d. 

* conlil.ico.num.  iS.vbi  hanc  * communemopinio- 
nem  dicit  Roia.qui  hosomnes  allegat,  d.  coniil.  88. 
num.i  5. volum.;.  tradit  pulchre  Crauct.confil.  134-  ■ 
in  prme.  Pofciemo  cx  his  ,quxdida  funt,iiludquo- 

16  que  fcquiuir  quod  liccttpolt  publicationem  refeium  * 
ptohibiium  litrcpcicic,  & denuoexaminare reftes, 
capite iratcrnitatisidcteltibus, capite intimauit>co-  , 
dcmtituloicum  limilibiis.tamenliobfcuredepofue*  , 
runepoedi  iiidcx  ex  oificio  luo  repetere,  vtdi^a  fua 
declarent, vcl  vt  dicant  rationem  didlotum  fuorum,  • 
glo.in  c.cum  dlamor.St  in  d.c.  per  tuas,  vbi  etiam  In- 
noc.de  tcfrib.&  ibid.  Arcr.col.  ;.gl . in  c.  in  prxfcntia,- 
in  ver.dubiuni.dc piob.de  ibi  But.Fcl.iac.cumino- 
bis.c0l-4.de  tcftib.ct  in  cap.fiatcmitatis.col.  <>.  vbi  et 
Marian.Soc.caf.  5 3. cod.tit.Fcdcr.de  Scn.  confli. 262. 
Alcx.c0nfp2.c0l.pcn.v01. 5.  Corn.conf  185.col.fin. 
vol.;.Soc  rcg.4oj.in  10  fall.Marfc6O9.col.  3.  coi. 
43  coi. 5.conlido.col. ;.conf.73. coi. 2.Spccu,in  tit.de 
tcftc.S.fatis  vtilitcr.vcrf  quid  ergo  fi  pcto.Cur.  iun-in 
l.fi  quis  intStionc  ambigua.col.3-dc iudic.vbi  ciiam 

17  fubdir,tquod  non  coguntur  reftes  didla  fua  dedara- 
re:ni(i  toium  didum  fuum  libi  legatur, ct  idem  vpluic 
Maif  in  l.i  .§.fl  quis  vltra.ff.de  quxft.  Fcl.  lat^  ind.  c. 

> cum  clamor, col.fi.  dc  tefiib. 

18  Colligitur  quano , t quod  prohibita  probatione 

pci  tcftcs,n6gf«)(i*iuuW/Fhibua  c9cafii,quado  cum 

c«iubus 
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tedibusalia  adminicula  concurrocnr.  Bart.in  I.  cerri 

19  condi£lio.§.quoniam,nu4-fr-fi  ccr.pct.vbi  dicir,  f q<I 
Aantc  (lamto,quod  debitum  vitra  ;o-  libras'nopofllc 
probari  per  tcflcs,  (itu  mihi  indrumento  promifcris 
omne  damnum  meum  rcfarcirc , poiTum  probare  mc 
paflTum  luiOc  damnum  etiam  ivltra  viginti  libras  per 
tc(ics,quia  tunc  non  probatur  debitum»  fed  potius 
quantttas dcbitiicuiusopinioncm  fequuntur  ibi  feri- 

20  bcnrcs  fere  omnes  concludentes,  quod  quando  f pro 
hibita  cft  probatio  per  aliquod  genus  probationis^ 
nonintcliigitur  prohibita  in  cafu  mixto > quado  cum 
illogcncrc  prohibito  aliud  genus  non  prohibitu  coa 
curreret,  idem  tenuit  loan.  A nd.  in  addi,  ad  Specu.in 
titu-  de  frudi  6c  intetef.  $ primo,  in  addir.incipjilam 
quaeftionem,Bald.in  auth.  Icd  nouo  in  iurc,  in  4-  coi. 
C.cod.titu.  Alberic.  de  Rola.in  auth.  offeratur.  C.  de 
Ik.contdia.cum  alijs  pluribus  addudiispcrfcriben.in 
d.l.certicondidlio.$.quoniam.Alex.coul!68.volum. 
3.Parif.conf.77.num.2^.voIum.^  Marii,  m rub.Cdc 
proba.num.53.de  latifnme,nu.69.Rol.i  Val.d.conli. 
88. prope  fin. 

XI  Colligitur  quinto,  t quod  ^hibita  probatione, ni  (1 
per  inftrumentum,  admittetur  tn  probatio  per  quin- 
que teftes,  Fely.in  mb.cxtra,  dc  probat,  per  textum  in 
1.  tcftium.C.detcflibus  idem  voluit  Cyn.  in  l.opti- 
mam.C.dccontrahcn.&committcn.lhpul.  Abbas  in 
c.cum  loanncs, extra  dcfidcinflmm.Marll.inrub.C. 
deprobat.nu.y?. 

xt  Colligitur  Iteto , cp  prohibita  f probatione  perte- 
ftes,admittitunh  qh  inlirin  deperditum  probaretur, 
quia  tunc  teftibus  probari  pcjrdhquod  milfo  comme 
batur.Abb.6c  Fel.in  d.iub.cxt-a  dc  probat.  Bar.in  d.l. 
tertium. C.de  tertib.  Marfi.  vbi  lupra.  Q.iomodoautC 
probetur  amirtio,  traditum  i nobis  ell  tuo  loco.  Huic 
fimile  crt,  quod  licet  f publicatistertibus  prohibcan- 
turrepeti  & denuo  examinari',  attamen  Gaetertatio- 
nesdeperditar  probentur, reperi  poterunt, quemadmo 
du  tradit  Bar.in  auth.at  qui  fcmcl.col. G.C.dc  probar. 
Spc.intit.dctcrte.Jf.fatisvtilitcr,inG.Innoc.inc.con- 
iliiutus/lc  tcrtib.BaI.ini.  veluti.lf.de  ede.&  ind.auth. 
atqui femeljcol.z.in  s failcn.&  in l.per  hac.col.pen. 
C.dc  temporibus  appellat.  Abb.  in  c.  fraterniratis.4. 
co!.vcrf.<.tallit,deteftib.&  ibid. Maria. Soc. cafu  ja. 
Fcl.in  c.pcrmas,col.  I.  in  G.co.tit. 

X4  Colligitur Icptimo.tfp  licet  poftdidicita  tcrtifica- 
la  non  liceat  tcftcscxaminarc.lecus  tn  crt,qn  requiri- 
tur examinatio  port  publicationi,  ad  concomitantia 
inftruinenti.vt  concludunt  Dod.  pcrillutcx.inc.  ic- 
.jicsjdc  1crt1b.Alex.c6f.21  !.vol.2.Affl.dcc.S3-nu.3.& 
dec.2i6.nu.5.quosad  idadducit  Rol.i  Vaf.d.c6f.88. 
in  G.vol.j.Idcm  tenuit  LahGran.de Oria,  in  c.  quonii 
contra  if.teftium.col.  i4.cxtra,  de  probat.  Alex. coofi. 
4d.col.fi.vol6.Rom.Gng.8i.Crau.conf65.col.i.Ca 
gno.in  I.  i.nu.  1 y.in  G.rtvdc  reg.iur.  Bal.  in  1.  ampliori, 

25  in  Gn.prin.C.dcappcll.diccns.quod  t ad  comproba- 
tionem inrttuniiii,&  notarius,  & tertes  examinati  po 
tcmnt,non  0brtantcpublicat10nc.Parifc0nf.t22.nu. 
7.&  feq.vbi  hoc  pulchre  declarat, vol.  i. 

26  Colligiturodauo,fquod  licet  publicatis  tertibus 
lepctcrc,  vel  examinare  amplius  alios  tertes  Gt  ,phibi 
tum, attamen  G tertes  no  funt  rite  examinati , vcl  pu- 
blicatio tede  fada  no  crt,  vcl  no  fucrut  plcnc,&  lufH 
diter  examinati, vcl  Gierut  examinati  in  iudicionul 
loihis  cafibus  ctia  poti  publicationem  ali)  tertes  exa- 
minari,& examinati  repeti  potcrut,  vtniemoriaf^ro- 
didit  Maria.Soc.in  c.Gratcrnitacis , col.8.  & fcq.  dc  tc- 
fiib.Bai.in  auth.ai  qui  iemel, circa  G.C.eo.rir.Bald.ia 
l.per  hanc, col.pcn.in  prin.C.  detcporib.appcllat.Io. 
And.iaClem.z.dc  tcltib  Lanhr.inc.quoniam  contra 
§.teftcs,co).ta.vcr.qrovitcrius, extra  deprob.  Matfil. 
in  l.i.il.prattdea)COl.4.tt.ad  l.Cor.dcSicar.dc  inJ.i.§. 
G quis  vitro, ct^u.  t 1 .tt.de  qua-ibonibus  Bcrtran.conf. 

33.col.2.nu.2.Guid.Pap.quacliio.  1 conf.74.  Bar* 

* 


bat.conf  j.col.pcn.  vol.j.Alex.confSi.col.  G.vol^* 
Fcl.in  C.2.C0I.G.&  in  c.Gatcrnitatis,col.2. dc tertib.de 
ideo  dicebat  Bal. in  auth.atqui  fcmel.col.2.  Cdc,pb. 

27quod  etiam  t publicatis  artertationibus  poteft  tertis 
repeti, vt  interrogetur  de  caufa  fcientiz , quod  Giit  di- 
dlum  glo.magna:,in  auth.  dc  tertib.  Jt.quu  vero,&  id 
voluit  etiam  Spcc.in  tit.de  tcrte.S. fatis  vtilitcr.vcrGc. 

^ quid  ergo.Saly.ind.auth.atqui  lcmcl,col.pcn.Lan« 
fran.ind.c.quoniamcontta.3f.tcftium,col.io.  in  Gn. 
Pftetcrca  A lex.  conf  1 72.C0I.  j . vol. 2.  & conf.40.coI. 

2S  G.V0I.4.  q>  G notarius  tom i Grtct  cortes  interrogare  fu 
pexintcrrog.itorijs  p3tcis,p6t  pars  non  obrtamc  publi 
catione  pcterc,quod  tertes  iterum  examinetur , quod 
etiam  voluit  Grammat.c0nfS9.in  G. 

29  Colligitur  nonoif  quod  prohibitio, quod  quis  non 
polGtdidicicistertiGcatis  alios  tcrtcscxaminaicjocu 
non  habet,  quando  n5  Client  tcrtiGcata,  vcl  omnino, 
vcl  no  plene  didicita.vt  tradit  gl.G.in  c.conllicucis,de 
tcrtib.6'pec.in  rit.de  tcrtc.^.fatis  vtilitcr,  ver.quid  G pu 
bl  icatx,dc  in  iT.G.vcr.quid  G renuntians, Bal.in  c.iura- 
uiticol.  >'.dc  proba.  & in  d.authcn.ai  qui  fcmcl , pnmo 
not.C.bc  probat.$ignorol.c6f'.242.col.2.vcr.  Nec  ob 
rtat, quod  allegetur.  Alex.c6f8j.col.  pcn.vol.4.conf. 

1 8 1.C0I.2.  vol. 2.Cor.conf.27.col.4.  vol.  j. Qua propter 

iotdqsattcrtationcs  pcrfuni^oric  ,dc  quali  aliud  agcs 
non  diligeter  perlegent,  vel  non  totas  perlegent , vcl 
illi  legenti  Notanusattertationesemanib.  eripuerit, 
vel  ad  ali Q Gne  legerit,  qu4m  ad  tdhGcata  pcrdifccn 
da, vcl  alio  quouis  modo  imperfecte  acccitationu  no 
tmam  habucric.potcrt  tn  adbuc  tertes  produecrc,B.ir. 
in  d.auth-atqiii  (emei, coi.  antcpe.verf  venio  ad  quae 
tam,&  ibidcm  Pau.Calt.col.2.&  Sal.in  G.  C.dc  p:oh. 
Fcly.in  c.ffarcrnifatis,&  ibid.Manan.Socy.de  tellib. 
Roma. Gng.Soa. Bal.in  d.auth.qui  lcincl,&  mc.  con- 
ltitutis.il  2.dc  tcrtib.de  in  l.in  ciuile.lKde  legib.  f ciy.ia 
prooem.decretal.  in  y.col. 

31  Colligitur  decimo  t ftarc  prohibitione, q>  non  pof 
Gt  debitum  probari, niti  per  inrtrumentuin.potcric  ta-  ' 
mc  probari  per  tcftes  legalillimos.v^k  omni  exceptio- 
nes inaiorcs.ita  voluit  But.inc.i. cxira.de  probat.  Fcl. 
in  c.GcutconfuctudOiCod.tit.dc  quomodo  iltud  pro- 
ccdat,tradic  Marii. in rub.C.co.nu  55.de  facitad  h^c 
32illationcm,quiactiam  t publicatis  (cltib.admictqnE 
tertes  legaiillimiiVt  tradit  Marian.  Soc.in  ca.fratcrni- 
tacis,col.pcn.Mari.in  1. 1 .H.G  quis  vltro.col  4.dc  qux- 
Rionib.de  iing.488.Fel.inc.caulam,qux,in h.  de oiH. 

3 3 ddcg.faeit,quia  t propter  pr^llantiam.dc  excellentia 
pcrfoiixd  regulis  iuris communis  quandoque  rccedg 
duiii  crt,  vc  tradit  late  Brun.  in  tracta,  de  forni,  fol.8 1. 
coi.  i.in  H.dc  fcq.plura  congerit  lal.ini.iubcmus,  coi. 
pcn.de  G.C.dc  ludi. 

34  Colligiturvndceimoitquod  prohibitus  probare  p 
tertes  poterit  tamen  producere  cos  parte  fcicn  te  > vcl 
taciidvel  cxprclse,Io.And.ind.c.fratcmitati$,dc  inc. 
pixlentata,dc  tclbb.  Baid.in  l.ccrti  condictio.  S.quo- 
niam.tf.  fi  ccr.  pet.  quia  pars  tacendo  videtur  probare 
illud  genusprobationis,  Fcl.in  d.c.  Geut  coniuctudo, 
de  tcltib.Imo.m  c.cum  dilcdtus.de refcnpr.  dc  inc.  cii 
Bcrtoldus  dcrciudic.  MarG-in  d.rub.C.dc  proba. nu. 
59.Batto.ind.auth.atquifemel,col.G.in  vlt.quxrt.de 
ibidem  Bal.  prima  col.vcrf  quarto  fallit,  Soc.ten.rcg. 

403.in4.1imit.  ‘ ' • • 

35  Colligitduodecimof  flate  ftatuto,gt^hibcat,pba 

tiones  Geri  per  aliud,  q per  inrtfa,  id  non  habere  loca 
inca,inquade  plano, dc  Hncftrepitu.acGgura  iudicii 
procedi  debet, quia  in  ipla  ^batio per  tcftcs,n6  obftS 
te  huiufmodi  Itatuto admittetur,  vttradicMarf  ind. 
tub.de  proba.nu.62.ubi  ad  id  alkg.  lo.de  Anan.conf 
5 5. quia  dubia  fup  faiRo  ifto  occurictia,  in  principio. 

36  Colligiturtcrucxiccimotincafu  fupra  relati  Ita  fu 
,ti,q>  licet  prohibeaturprobatiodebiti  per  tcftes,  atta- 
mdpofluiu  tcftes  examinari  fuper  c6fdGone  debiti, 
vcl  promilfionc.de  faciendo  inltrumdtum  debiti  ,qa 

lofepbi  Maftardi,vol,z.  Hhh  hxc 
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hccaliuHfunt.qn^mip^imdcbitum.lM  ccnnir  MarC 
io  loco  p{o¥im^cir.ad  id  a i lucens  \ nchar  cOf.15  <• 
in Que^t  p'xdi^3. per ior.loaii.de  Anan.com. 64  vifa 
pmrionejrr  o.inj.cdibu^  i.ffdc  donat,  cum  alijs , 
vpbi  pereom . 

57  Cuilig  rurquartodecimof  incaruAipradi^i  Aam* 
fi, quod  talis  prohibirion^habcf  Jocum  iqiiscaulls- 
nam  miis  quaecunque  prob.itioadmirtcmr€tiam  i 
^amro^hibita  > qupmadtnodum  etiam  in  caufisclc 
ticorum . in  quibus  tale  liatunim  locun)  fibi  nQn  ve* 
<licaf.itatenetM3rni.vbirupra)num'59.  &c6s.  vbi 
|>lprcs  adducit.  % 

Colligitur  decitfioqnintOi  t <}uod  prohibitio  ^ba* 
tionis  no  extenditurad  probationem  iqdircdam.vc* 
juti  n oftcndaturquem  codiciin  tali  loco  non  fuillci 
vel  (i  prohiheatuf  quis  probarcquominusrcnQtuno 
ut  paprocuratore,potcrit  tamen  ahquid  proba 
ti  perindiredium  oAenderidotalcm  procqtatore 
habui(remandatumIoAnd.madda.adSpccu.inrit. 
detelhbas.S-  lzpCiVCf.porrO)6al.in  1.  (i  quis  tcAibps» 
colum.a.de  teftibus.Bar.in  auth.atqui  Icinel,  cplum. 
pcnul.3c  ibid.Ang  coi.  C.de  proba.  Ruio.cbnl'  1 5. 
col.pen.  vq1u.5-  facit,  quod  tiadidiinusiq  cpnclulio. 

59Pnnceps.in  prima  ampliac.quod  liccr  f contra  allet- 
lioncm  Principis  non  admiriatur  probatio  in  contra 
rmm,falJitramcn  quando  per  indirc^u,  aliquid  pre» 
bari  poiTit, non  arguendo  iplum  Principem  de  meda 
fioduata  tradita  pcrglo.in  Clcmcq.  prima  dc  proba* 
tio.quam  adductt>ac  IcquiturGemi.m  conf. } ).nu.4. 
TCr.  nec  obAac  fi  dicatur.  Crauctta,  deantiquit.  rem- 
]M.par.pnma»c.2.nu.  14.  plurcfaliz  huiulmodiilla* 
fiones  colligi  i quouispolTunt  ex  did^is,3c  allegatis 
per  MaifiLin  d.rub.C.de  probatio^.dc  ex  iis.  qux  infra 
(iiccmus.vbidctdliu  publicatione  rraClabimus.  Plu- 
ra ctemm  ,quapdirc^o  prohibita  lUnripcr  indirc^U 
licti  poQisnt,  vt  tradit  eleganter  Hicronym.  Gabrici. 
cpnri  j,nu.8.&  II. 

^ Colhgirurdecimofexto.t  quod  prohibita  rellium 
examinatione  p j A comm  publicationcin . locu  non 
jiabet  huiufmodi  prohibirio, quando  quis  ante  publf 
eaiioncin  fuiflct  impeditus,  vd  fa^oiudicis.ecl  par- 
tiSiVcl  alio  iuAo  1 mpedimento  tcAcs  producere,  Bal. 
in 9.1.$. item  fi  vaiallus.rif  dcconao.  inueftir.But.in 

c. um  literis,dc  tdhb  Ecl.ind  c.fTarcrniratis.&  ibidfi 
^arian.Soc.calu  t j.col. t Ater. in c.itumumr,col.6.. 
e<M.t>r.Crau.con('d$.m  prmc.Cccpol.conI.55.Bal.in 

d. amh.  atqui  Icmd.  dicens,  f teUes  lupprco  admitti, 
de  quo  pars  ante  publicationem  no  potuit  diuinaic. 
qu^  etiam  tradit  A bb.  in  c.cx  tenore,  col.t.  dc  ibid^ 
Fcly.col.  vlt.de  tefiib. 

4»  &lligiturdt‘ci[norcpfimo,tqu6dalicnailoncpro 
hibita  extra  famil.  non  ccnfcntcxdufjfrirniin^jquo 
tmnusin  easalunatioficn  poflir.quiaStiplcdefami 
lia,<Sca^nahoncc|icunrur.atqueideoctiamnupix  fit 
Jia.vcl  lorori  potent  alienatio  fieri, quia  etiam  femi- 
na nupiap  in  tamil.rcm.incnt,vt  tradit  Bal.  in  l.yoluq 
tas.C.dc  hdcicoinmifl  ^^ec  folfi  perhuiufmodi  pro* 
bibitionc  fxminxnon  exduduniurdcd  dc  alius>qui« 
libet  ctia  remon  (limus,  niododefaimlia  fir,nifi  ver- 
ba tefiatotis  aliud  fuadeant , ita  per  plura  copcludic 
pcc.conf.287.col  vq«c‘n  referendo  (equitur  Alben. 
9onr.7.nu.2d.idcm  voluitSoc.conf.iiy.col.S.  vol.i. 
Alcx.c6/  5f.pondcratishiscql  a.vol.s.Cor.cdr.axp. 
9ol.fi.conl.2j0.col.i.in  fi.vol.f.  Idem  Alcx.c0nf.5d. 
confleratis  vcrbis,col . 2.  vol.  1 .conf.  1 2 s.vifo^ccflu, 
9ol.2.vol.7.Cur.fcn.c6f  6).antiquinima,  & ncmilifii-. 
mai,col.i7.vcrf.quid  plura  referre opprict-Iacob.  a S. 
Gcorg.il)  I.  cum  quzdam  puella,  prope  fi.  in  fecunda 
lcflura.fF.de  iuri(d.omn.iud.Cm.iun.conr.46.  habita 
diligentiicol.j.vcr.acccditadconflrmationcm.qus 
icfert.Soc.iun.  conf.  1yi.nu.44.  vol.i.  huicfcmeniiaB 
acccflitcriSMarc.Mant.conf.io^.nu.2i.Ruin.conf. 
l^.nu.i4.voU.AjCLinl.qui  Rom3e.S.cohsn^ff. 


dc  vcib.Qbli.Ncui?.  c6nd2.nn.?6.  Cur.iuo.  conf  1 77. 
nu.4.r)cc.conf6t9  nu.{.conr42y  nu.t.conr.422  .m» 

p. conf.8$4  nu.  1 /.Albcnf.conf  54.nums.Rol.i  VaU 
con('.58.  nu.?i.voI.j. 

43  Colligitur  dccmioofbiuo,t^prohibira  glienatio* 
ne  non  pradunmur  prohibita  alienatio  ncccHaria  ? dC 
ea>qux  oO as  alienum  fit.l.alicnariones  fF.fami.crciC 
Ccphal.conf  1 y 2.nu.8o.&  conf.254.nu-  ;4.conf  1 y 
nu.t.cont.2di.nu.Uconr.47.nu.2  2.con(^ip.nu.;i.dc 
feq.conr.n.nu.is.^ar.inl.Matcellus.S.rcs,  4'uptin. 
If.ad  Trcb  laf.in  l.principalib*  ^.fi  ccr.pet.  dt  in  l.ficu 

q. 7.  C.dciqrccmpnyt.  traditur  per  oipncs.  in  l.filiuf- 
faini.$  diui. tf.de  Icg.i.rradut  Bar.^  carterhin  l-fi  ita» 
quis.5|.cale^4C.fF.deycrb.obl.l.pcro  /.fratre,  ff.de  Icg, 
2.doc.iun.conf.iq2.nu.22.vol.:-l^om.conf.i07.circ4 
id,  qritur.  ver.  ?.  idem  offendi  t>  dc  conf  1 1 p.cx  the- 
mateconfUltaiioniSiCol.;.  ver.  hoc  primo probac,  dc 
conf.4y7.circa  prppofirj,  na.  ?.  Cut.(eu.  epiif  27.  ma> 
gnificu$,nu.i  y.dc  feq.cpf.d  j.antiquillima.col  fi.  Afl^. 
inrrafl.de  iurc  proihomis$.2.n.i6.p4Fir.coof4S.nu. 
76.vol.t.Bcrtran  cor.f.i  t7.non ppto,nn.ii.voI.i.Hic 

^4  rony.Qabr.cqnf.i  i s.nu.  5.  dicens,  quSqist  aliena* 
iio  ob  xs  alienum  dipatur  fienex  caula  ncceffaha,ta 
men  nolutficitfimpiicitcrasalicnum  fubeffe,  nifi  dc 
ereditorcsvrgcant.  idem  ipic  late  tradit  in  conf  127. 
nu.  1 7.i;.2^  26.de  conf  los.nii.i  Alex.  9onfiid8.n.6, 
Vol.fi.confyy.n.y.vol.f.Cur.mn.cof  161.nu.14.  Vul- 
pel.confiiinum.p.Bcrra?.conf.ciui|.76.nu.7.Crot. 
9onf.i46.nu.ii4.colleg.yibi.intcrc6r#it.voiunt.cdfr 
4.nu.3.  Ancha.cdr.27i.quoddi4a  Domina  Bartho- 
iom.nu.2.Alex.conl.io6.nu.4.vol.y.  Bcllam.c6fi5) 
nu.4-conf  ; s .nu4^Cur.couf.64.ou4^p.  N at.conf.  1 45  ^ 
nu.4i.Ncuiza.conf62.nu.;7.L.2uren.Sylua.conf.26, 
hu.  1 7-Ang.  cpn(>7.uu.4.  Benint.dcc48.au.i  6.R0I. 
iValconf.2i.nu.i4.vol.i. 

45  Dccimononotcolligitur,grprohibira  alienatio* 
neper  ffatutuivei  tcl^acorcipt^tUmirurprohibita  aliq 
natio  hominis  tamfi.tion  legis, & idcirco  noo  prohi* 
benturfucccdcre  veniences  abinteffaro.l./.^.dcillo, 
dc  ibi  no.ff.  pro  foc.  Arer.in  l.Pmitonius.^.  rci  paduel 
li0nis.ff.dcacq.h9r.Bal. in  auth.contra  togatus.C.ad 
Treb.Burr.c6(.  jy.Bar.de  Dp.inl.fi  ita  quis-S.calegc^ 
46ff.de  vcib.oblig.  dicentes  prohibita  lalienari  incti^ 
prohiberi  inff  itutiond  eius , qui  cfTct  ab  inu  it..co  (uc- 
ceffurus,  Anch.in  c.canonum  ffamra,dc  cci;  >t.d<c^s, 

47  9>ffantc  ffatuto,t  q^forenlisnon  polfi  aLouircrcrd 
immobilem  in  ciuitaccidt  ahoffaiutCi  auL.xtui 
languincusquari4in partem  bonoium  mcqfii.xnti'; 
acquirat  (1  talis  conranguincuse(tforcntis,nmi;pioi 
nusiipm  quartam  partem  conicquct,  quod  et  voluit 
I-uiHo.conl.io  .A  h.mcopimoncmciiamampkxii- 
iurRui.cof.i  iy.nu.i;.vol.j.c9f.2o;.nu.;.  & 17.  vol. 

48  i.piusdic£s.9prohibitatalicnarionc  extra  familia, 
n6  prohibetui  lucccdcrcab  inteffato  is,  qui  eff  exti;\ 
familiam. 1. cum  paier.^.cuin  inicr.ff.de  Icg.  2.  gl.inl. 

4 pater  & lulmsagricola.ff.de  Icg.  j . Dolores  * c^u- 
mra  ind.hcum  patcr.if.cu  imer.  Ahx.conf.yd.nu.d. 
t Vol.t.vbidcmagis*con*uniicffacur.tdf.  y.n.4.vol. 

^.Socl.cdf.ii7.nu.8.  A 9.V0I.2.  Bcro.cd(.9/.num.28. 
,^9  vol.a.facit,  tqma  quoties  addifpofittpncm  Icgisfa* 
dum  hominis  acccditdadum  illud  m cpfidcranone 
no  habetunve  tradit  Alb.cpnf.(p.nu.i  2.  dc  fcq!  A la- 
tilfimc  id  tradit  *^iraq.deretrad.c6(ang.$.26.gl.  pri- 

50  ma,nu.6.dc  facit  pro  co,quod  diximus,  9 cum  t luc* 
cc(Tio  ab  inteffato  ex  Icgisprouidcniia  veniat,  vnde 
legitima  hzreditas  dici  iur,l.legcor)ucnirc.ff.dcvcrb.' 

' fign.non  mirum  eff  fifub  alienandi  prohibitione  u5 

51  continetur.  Namingcnctalifacquir&di  prohibitio* 

^ ne,nunquam  intclligif  comptchSfiis  adus  qui  cx pro. 

uifionc  legali  j)ucnit  urtrad1tFalg.md.c6l.102.coi. 
fr.uerfircm  ncceti^m.Soc.cdt.Si.nu.j  i.dc  16. uoi. 3. 
Rolan.4  Val.cof  84  nu.31.uof1.c6f.So.nu.  3 24101. 3. 
QBpha.coof.  1 5 in  peifi.  Ncc  folum  fueceffio  ab  in* 

tdUto 
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teflaro prohibita  non  c^fctur » fcdncc  etiam  harrcdis  nos  id  rcmuncrationii paria  faciat.tta  voluit  BaR.iA 

in(l>rurio.vc  diffuse  cndit  idem  Czph.cod.conf.  1 51.  prooem.ffor6,n.  14.Abb.in  rub.cxt.  dc  donatiouib.  dc 

dc  Ticaq.in  loco  ptoxime  citato»  dc  quoniam  non  cft  cdf.3.col.pcn.vcr  pccrea,dc  tcrtiO)UOl.i.dicds,9 

ni3teriano(lra,locostamennotabotCxqu]busquiC*  birus donare »bcncpdt  rcmuocrarionis^ratu  dona* 
quidin  hac  materia  dicendum  cO,crui  pore(l>id  ergo  di  tionem  facere, quia|donario  illa  ell  qiiariquzd^ per* 
$xprxtcrrupradidlostiadidicf  Mandcl.conf.7.n.i2.  <Sc  mutanoidccompcfatioaccepribcncficij.undeinrerr» 
conr.i09.vbiUtiirimc,Rut.conCi43n.i4.  vo!.3.c6f.  quodetH  inter  uirumidc  uxorem  .plwbita  lir  donario» 
]44.nu.;6.dc^cq.co.vol•co^^.ao8.nu.^vol.l.c6^.^3.  fa^atn  incaremuncrationisualer,  dcidduoluicipre 
nu-6.vol.tc5f ) (.nu.2?.conf.  143.0.2.  voL).cdf.io6.  Abb.lnc.cum  in  cccicnc.nu.4.deiimon.diccsfcau* 


nu.t).voi.2.cdf  3s.nu.14.voi.5-conl.130.nu.12.vol.} 
confa?4.n.4.&  S.conf.89.nu.40.vol.aconf.ii9.n.7. 
conf  t89.nu.i.conr.!(o.nu.3.confio8.nu.i.eod.vol. 
2.confi68.nu.7*c6f-2t4.nu.9.vol.i.Soc.iun.conf  1 }. 
nu.i8.con£;o.nu.t  i.vol.4.conf.i6?.nu.i2.voJ.‘3.c6f. 
97.nu.54.58.vol.1conl.112.nu.11.3c  ij.voI.i.Corn. 
confi2.nu.8.VQl.2.conl.2i  f.nut.cod.vol.  confit}. 
num*5.vol-/.Hicron.Gabr.conf.i  t i.num.ao.conliL 
i;2.q.  unu-2.conf  t4o.nu.i4.conf95.num.2;.Alcx. 
conf  i5^.nu.7.W3l.2.conf  t56.nu.i.cod.vol.conf59. 
nu  io  voi.j.conf  55.pcrtotu<n>codcm  vol.^co^f  56 
num.d.vol-i.Dcc.confbjs.nu.i.dc  10.conf42.num. 
4.8.io.conf48i.nu.i.  Arcr.conf  i9.num.s.Bcitazol. 
confciui.9.nii.6..Croc.conf6i.nu.io.conf  M.nutn.i. 
conf  ^».nu.i6.Alban.conf42.nu.io.  Laurcn.Sylua. 
€on.6.nu.i.3c  26  Mare.  Mam.conf  ao;.num.6.  conf. 
ii7.nui6.c6Ii204.nu.2.Ang.coHi.7.mi.4.Rol.a  Val. 
confso.nu.tb.vol.J.Tiraq.vbi  lupra.UtcPort-  Imo- 
Icnl^concl.  J7pcr  totum . 

g ) Vigcfimo  colligitur , t quod  ^hibita  alienatione » 
1)6  prxfumitur  prohibitu  quominus  ca  bona  in  dor£ 
alTignari  pbifint  1 3c  ideo  Ii  tcBator  alicnarioncm  bo* 
oomm  luotum4>hibucnt  116  videtur  piohibirum.  ne 
detur  in  dotem  t)liabustuis.Bar.m  1.  rilmsfa.l3.diui.ff. 
de  leg.  i.B-ii.ini.nuila.C-dciur.dor.  Ancharan.conf 
X05.in  themate  p(xmiflb>i)u>i-3c  cdfjs  i.tn  themate 
prxminb»&dubiisindcpr^>miris.num.2.  Corn.conf 
294. 0U.4.  vo].3.conf.2;4.uuin.4.cod.  voj./.Soc.iun. 
conf  iip.in  prm.voi-a.laie  Roi.a  Val.conf27.vol.4. 

54.  VigcnmoprimocolUgicur>tquod  prohibita  aliena 
cione  no  videtur  tamen  proh.bttum  quominus  bona 
incafu  nccdlitarisduraaicvita  ptohibict  aiU^netur 

5 5 infolutum  creditoribus,  vduti  >qui  t prohibitus  erae 
quoquomodo  alienare  captus  clt  ab  holiibus.isli  pro 
redemptione  fui  velit  alienare,  no  poidl , qma  quo* 
quomodo  prohibita  dl  alienatio,  vt  paulo  poil  dice* 
fnusatramen  poterit  bona  airignarc  mlblutum  cre- 
ditoribus,qui  fiu^uspercipictUrdonccipIcvixcm-tta 
voluit  B >rt.in  l.pcto-Vpiardium.  ff.de  leg.  ^ 3c  m i.ri* 
liusfa  ^. dmi.ri.de  Icg.  1 .3c  in  hac  fpeac pulchre  eou* 
fuluu  Rui.confqj.pcrtot.voi.t. 

56  Vigclimofecundo  coiJigitur,  f ^ prohibitus vxori 
relinquere  no  p.  xrumiMr^hibituvidem  donari, qa 
verbum  relinquere, a£lu  vltmix  voluntatis  imponar» 
Vtnot.  in  l.his  verbis, in  prin. if.de  hxred.inriit.  ira  in- 
dit Rui.coni44.nu.  i9-voI.2.3cin  eadem  rn!a,amc  eu 
fiiit  Alcx.coni.26.nu-4.3c  l'cq.volu.2.3cconf  54<coi. 
2Vol.7.Rim-iun.conl.42.nu.io4.Ial.mUiita  quis.$. 
ealcgc,nu.46.lf.devcTb.obl.idcni  R1mi.confu9.nn. 

57  8^quemadn)0dum  ex  contrario  f prohibitus  gerere 
adumintcrvmos.no  pixiumitur  prohibitus,  quomi* 
Busgeratin  virima  voliintatc  Alcx.confixo.nura.a. 
Vol.a.Baibat.conf  2 3.col.f.6c  2.vol.4.3cBcro.confi. 
4o.nu-i9-vol. 2.3c  huic  ill.tcioni  acceifit  cc  Dec.  conf. 
Z96.circati  Plot  coni.id8.nu.37.Bolognet.  conf  17. 

5tnu.b^iccns,t  q>  riarutum  prohibens  relinquere  4 c6- 
trariorefcruarfacuiutcinlibcrcdandi , icdifponcdi 
vfcpiead  vl(.voiunratcm,3c  fic  iiuer  viuos,vt  late  ex* 
plicat  Titaq.dclcgib.connub.glo.  t.q.7.  ♦ 

59  Coniranum.q>  imo  f prohibitus  donare  non  pofTit 
lcgarc4enottCur.1un.10nf  1 2i.num.5.quia  legatum 
mhii  aliud  eri,qu.tm  donatio-l.lcgatum.tt.dclcg.i. 

60  ’ Vigcfimotcniocolligii.TcpprohibitusdonarCjVcl 

aiioquouismodonbprxfuniitutpruhibitus/quoou- 


diuiflcbalycctum,confuluifl*e  .c^ualct  donatio  inter 
coniuges,ubi  df  remuncratoria  icruitijut  It  prera  c5 
iugalcm  alfci^um, maximum  bnficium  collatum  eri 
uxori, 3c  ec6tra,laf  m l.hoc  iuce.nu.5  5tf.dciuri.3c  iu. 
Soc.conf  66  nu.  i i.uol.  1 .Dcc.conf  i j 2.0.7.  Cur  iiin. 
conf  f 42.nu.6.Soci.iun.conf  9 i.fcr^  per  romm.uol.2 
Plura  ad  hanc  fcntcnriam  tradit  Tiraq.  in  I.  Ii  unqua. 
in  ucr.donationc  largirus.au. ) 2, cum  fcq.  C.  de  reuo* 
cand.donac.Mcnoch.de  arbicr.iud.lib.2.cafu4;7. 

62  Vigcfimoquartotcolljgimr,q?  phibita  alienatio 
i)c  bonorum  immobiliu  non  prxiumimr  prohibitu  in 
quominus  qs  tus  pronatus  donare  poiftc,  qa  appella* 
tionebonor.immobiliuiiura  non  cbpr^hindunt.  ira 
ex  piunb.rftditSoc.iun  conl.79  nu.7.cum  plnnb.fcq. 
uoi.a.ubi  confuluic  in  quadi  cj  agitata  apud  Coini^ 
fariumSarzanx,inccrLconardum,Dominicuni,  3c 
Bernardum  ParcmuGcllqs,  3c  Antonium  GaduIphQ. 

63  NamfAnd.Gandulphus  nob.Sarzancn.cum  capclli 
quandSconriruxilfcnac  illam  dorarict, patronos  reli- 
querat Francifeum  Gldul.riiium  llium.ac  Lconardii 
Paren  uccllu,nccnoncapituiuSarzan-£cdcnx,pori 
ahquod  deinde  rps , Antonius  Leonardi. patroni  ne* 
pos.cumadhucmmordrec,  3cphioitailh  crict  4 pa* 
tre  bonoru.m  immobiliu  alicrvatio>  Franc.G.ldulpho 
fuprndiclovoccfuadonauit.C^uouifa  fiuefo  interfu* 
pra-iidos  Lconardri,Dominicu,&Bcrnardfi  ParSru. 
ceilos  Antonii  ptfdi^i  Donatoris filios,3c  fer  .\nto* 
niu  G induphu  Fracifei  donauni,  ex  prcddbnd^o  ri- 
lioncpotCcAtcrio  orra  cri  dc  huiul  modi  donatione, 
3c  inter  ca:tcra,quib.  eaimpugnab-ircrar  ca,phibirio 
alicn.iiionisbouoru immobiliu,  qdonatorifada  ia 
auiicriameto  fuerat,  qua  rn  ndoblUnteruAim  Riicp 
ipiubocy.  donationi  huiufmodi  valid.lcnc,qa,  pro 
hib.tioaiicnationisbonoru  immobilium,  non  com- 
prchcnditiiira  incorporalia , vted  lus  patronatus,  ve 
tradit  OIdr.conf  2i9.F.idfu  talccri.Dns  Rex  fracix , 
& in  iria  cad6  fpeciccftfuluit  Dec.  coD.639. 00.7.  nbi 

64  iclubicribitconfultarionidni  Philippi  f Griri-  I.C. 
ClaritnmisciuisSarzancnfis,  qui  hocidc  refpddcrat. 

65  Vtgclimoquinio  colligitur,  f 7 pruhtbira  appella* 

tionc  d InTa  fuper  meritis  cauix  lata  non  prxfumitur 
prohibiuappellanoa  fentStia , qua  quis  pronuncia* 
uitfc iudicem competentem, Ang.confipt.  Domi- 
na Gulictmina,quia  magiriraius  omnes  caufas  ad  ^ 
traherent.  Decconf49.PrxriamilCmus£>o6iacol.z. 
CuMun-conf  134.nu.14.3c  15.  • 

66  Vigenmofcxtocoliigitur.tqudd prohibitione fa* 
da,  nc  quis  alloquatur,  ucl  fauot3  det  alicui  puta  car- 
cerato non  prxfumitur  prohibitum  quominus  qsal* 
loquatur, 3c  talem  fauorem  det,  q nemini  noceat, nec 
ipn  proHt  ad  delinquendum,  ucl  fugiendu , 3c  debita 
pesaam  cuirandum.cap.fl$.iliud,  ubi  Dominicus.3c 
Franc.de  Poen. in  6.Card.  in  Qcm.i.in  princ.num.9. 
in  5H>pinione,3c  ibi  Imol.col.z.  cod.tit.  Crau.  laririi* 
mi.conf  3pcrt0tum.F0lltT.in  prac.ucrf  Fragmento- 
rum pars  na.66.Bcrtaz.confcrim.9S.nu.22.3ccon0» 

loo.num.is.uol.i. 

67  VigcOmoleptimo  colligitur,!  quod  prohibita  alie 
nationcinoptcfumiturprohibita  donatio  caufa  raor 
riSifada  intuitu  pietatis, Crot.conf.53. nu.  ty.  3c  conf. 
3t.nu.p.adduccnsad  hocLudouic.  Rom.  conf.  199. 

68  Prxfcns  riatuu  parti.ou.9.vbi  plus  dicit,  1 9 ^hibims 
donare  caufa  mortis  noo  prohibetur  donare  cauia 
murtis  intuitu  pietatis.facit  ad  hoc,qa  licet  regulaat* 

JofepiiiMaf(4rd/,vol,tt  Hhh  2 ter 
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6ptct  rcudo  t alienari  no  po(\lr,  ac  ne  pro  anima  quidc» 
toro  mulo  deprohib  feu.aljcn.c.i.^donare  qual.ol. 
poi.  fcu.ahe.  rn  dc  iurc  canonico  ad  pias  raulas  alie* 
nari  por.Hoi^i.in  lum.rir.de  immuni.cccld.^. in  qui- 
tu.vcr.lcd  nec  illa.  Rom.d.conf-ipp. iefin^.  529  fu 
fcis.qy  valfallus.Spcc.in  rir.  dc  Icu.^.i.  ver.  19.  Bntrig. 
in  c.vlr.dcuiit7iunir.fccc!cln.T«r.iq.priuilca.pia.cau. 
priuite.  to4-pturcscongcrir  Mandol' ad  Rom.d.coli* 

70  ipp.Facir etiam, qu;a  liccr  t prolxibitum  lir  res  Ecclc 
iix  alienari, non  extenditur  r.imcn  huiufmodi  pn  hi- 
bitioa4p>ascaufas.c.auru  m.t  ^.q.^.Bal.con^.;6S.fa- 
^lum  tale  cftrupcrquo.v  er. fecundus  cafuSiVol.j.Tt* 
raq.vbifupra  priuilcg.  lo?. 

71  Vigcfimoo^auocolligimr.tquoH  prohibira  alie- 
nationcperce(larorc:n<non  pr.Tfumitur  prohibita  in 
bonis  poRca  pcrhxrcdein  acqniliris  fcdin  illis  tantU 
quos  i Tcftatorc  habuitiCyn.Bal.  Ang.  & Salvc.in  I.ft 
in  tcftaincnto.de  vulga. & pupil.  quos  refer  t Lauren. 
S1iuan.conl4pnu.B5. 

pz  Vigclimonono  colligitur,!  quod  prohibita  aliena 
lionenon  przlumitur  prohibita  eocafu.  quo  icsad 
naturam  diam  reumeremr,  vt  tradit  Signoro.  col.2. 
circa  iiied.  vcrf.j  lic.,qucm  referendo  fcquitur  Laur. 
5iluan.jconf.56  nu.)  1. 

Trij;climo  colligit , ^ prohibita  .alienatione,  non 
centet  prohibita  alien.uu>le  fttimx.  ex  quo  Ic  ntiina 
t fine  vllo  omnino  Ltauaminc  filiis  debetur.  Doffo. 
inl.filiusfaimlias.  S.diui.  dcibtp.-xcipue.  lal.nu.  1 16. 
fF.de Icg.i.Barran.conf.i97.iii  n.lib.i.  cof  i7?.col  j. 
quosallcg.Portms  Imo.rcc,  42.ampl.7.  pofteum  Cu- 
chus  in  rradtam  dclcgitmia,  nullu  grauamen  admit- 
tit.nu.  15. vbi  hanc  materiam  Utc  pctrraiftac. 
y4  Hoc  tamen  non  procedit,  t quando  prohibitio  fa- 
Aa  cft  ad  hoc , vt  filio  conlulatur . vclun  cum  vfq  ad 
certd  i»at5,vcl  inronlu(iis,ign,itis  alicnarc^ihibims 
cft.Alba.conf.7-nu.21  lafiiid.l.filtpsfa.S  diui.n.i  id. 
Bcro  q.87  nu  4.R«l.i  Val  ronf  198  nu.24  voI.a.con 
clud -ntcs.quodfi  pater gcncralirci  filmm  vfquc  ad 
75  fccaamxtatcmahenarc  prohibercr,fimul&  tegifi' 
mxprohibuiola^a  viderctnr»dc  f.morabili$ccnfac- 
lurh  i uf  uo  i i fpoir  o,coJctniii^'t  mo<loli  pater 
fufpcdamh.iberc  iinbe'.:IhtatcisHilij,ob id  q* paria. 
fncmc»&tatio'it  ..onftarer  clKTq;ncp  s , ac  boncttii 
fuorum  duuics , Vt  nmitos  cr>4iiouimus . quihns  nec 
centum  patrimonia  cifctH  luftccliira,  hoccalti  polfet 
ahcnationctn  Icgimnx  prohibere ailco.  v't  credatur 
76! P4^f*3lfcrcnti  m ulh  iienio  dchmulitiodi  fillj  m- 
gcni  >,&  fufpiciooc.v  I trudit  Pie.  »n  I.  m qu.iitam.nu, 
l2;.tf..id  1 Fakid  Akia.  refp.sii.  pluribus c5 cor- 
roborat ipicmci,in  tr.ul.de  pixfump.rcg.r.piAfiuTjp, 

* fccftda  nu.^.vcr.id idem dicir, dede  m.igis ‘comniu- 
niopiptoncteftaturTvJ.co  Are-ib.dcm.inadd  adcu, 
in  lucra  B fuper  ve*f  I ale  vbi  alios  concoidcsdc  iplc 
refert, & coscitatauth.ucs dicentes cautcl.is.pcrquas 
quis  poftu  ."uaJsre  talem  temporalem  prohibmonc, 
qiioadicginmam,'dcm  feniit  Rol.a  V’ .1l.eonf.i9B  n. 
29-lib.2.pJurcs alios  caiiis. quibus  poteft  Icgirimc-ilie 
naiiH  prohiberi, videapud  Cuchum  fiipracir-lo-  o,-1c 
Portium  d.concl.4'  quoshicnonrcfero.qui.i  adno- 
jftram  materiam  non  pei  tinpnt,vidc  ^ul.a  Val  coaf. 
98.nu.25.vol2 

77  Trigc(imoprimr>coihgirur,tq)  prohibirioncalic» 
natiomsfafla filiis. non  prxlumiturtada  ^t  neponb. 
vel  hxrqdi  hxrcdis, fecundum glo. in  j> . nosiguur.in 
Auth.dcreft».fidcicummif.Cyn.  Bal.de  Saly.  inl.vo- 
^ lunias.C.dc  fidcicom.Bar.inl.|.,uciiis.S.i.ftdc  Ic^.?. 
& in  l.filmsfamil.S.oltm.io.q.  tf.cod.Bal.in^  Titius, 
in  prin.ft.de  lib.Sc  pofth.Ang.in  iT.nosigitur.  poft  gl. 
ibi,inauihcn-dcfeftit.fideicon).Dcc.conf.j76.Viiis, 
& diligenter confidcratis.num.  5.&conf.656.prima 
facie  vidcbatui.nu. 7.  Alex  .conf.56.  AIdrouandusrc* 
fta  mentum  conduiii.nu.t.vol.s.&conf  140.  Vifo  di- 
do teiU  mento,  nu.6.  vol*6.  & conf  1 . nu.  1 j .vel* 


confs  5. ponderatis  his,qn«  themate, in  fi. Mar.confi. 
5o6.nu.d.vol.t  confi602.nu.t4  co.vol.Soc.iun.conf. 
lS0.nu.46  conf.i6j.nu4.6cfeq.  vbi  fu<c  trad.vol-2. 
Rui.c6i^2oS.nu.4  vol.  i.Cor.c6f.?S.n.j.vol.i.C4ph. 
conf  194.m1.15.  Rol.a  Val.  conf4t.nu.4s.conf.ioo. 
nu  8i.voI.4.Soc.mn.confi6.mi.25.vol  4-  c6f  to.nu. 
lo.conf  ji.mi.i8.conf  54-  Cur.mn.  conf.m.num.i. 
conf  167.110.5. conf.4?.nu.i  i.conf.  115.11.9  3c  r ?.  Me 
noch-Conf.S5  nu.ri -.vbi  poft Rip.in  d.^  diui  icftac 

* hancclfc  * communem  opinioncm.Tiraq  dc  vrrcqj 
rcrrac.par.i.gl.d.S.i.nu.ip.BertJz.  conf.ciui.d.im.ry. 
Sduan.conf6.nu  26.com. 25. nu. 24 

78  Scdhoc!  locoadhibcnd.icftdiftindio.n2fiprohi 
bitiorcalisfit  .hoccftin  re  concepta  non  in  petionj, 

. vcluri  fi  d(du  fiifundu  Cornchanii  alienari  glubeo. 
Aut  fi  teftatorexprefscvoluit  bona  lira  in  agnatione, 
& familia  confcruariihiscafibus  dubium  noclt.qum 
piohibirioad  hxrcdem  hxrcdis  extendatur,  fi  aurem 
teftaror  nominauerii  hxrcdem, dicedo,  iplc  hxresne 
alienato. vel  Titium  fihumnieum.ralcni  doniu  alie 
nare  prohibeo, runequia  prohibitio  pcrfonaiiseft, no 
cxrendimrdcpcrfona  ad  pcrfona,i(aconcludir.Soc. 
iun.conf  i j.nu.2  i.volu.4.diccns  hoci  Dodo-teneri 

* ' c6inunitcr,dc  conf  jo  nu.  1 2.  con(44  nu.  1 z.co.vol, 
4-Dcc  conf  1 82.  in  caufa  occurrenti,  nu-2.  iaf  ind.$. 
diui. nu- 146. 1 5 2.ft.  dc  leg.i.Alc.  in  i. liberorum. verf 
quod  mulromngis dicendum  cft.  FF.de  verbo,  fignifi. 
M ar2ar.conf4.vcrf6f  eodem  modorcfpondcrurfoL 
mihi  t9.iniinprcirist‘!brcntix.i569  Menoc.complu 
res  allegans  conf.  8 s.nu.  t j.  Rol.a  Val.c6f.97.  iiu.22. 
vol4.Sar.conf678.nu.14. 

79  Tri  .climofccundotcolligiruriqiiod  prohib  rum 
ad  tempus  poft  illud  tempus  prxiumuur  permiQum, 
l.lmpcrator.dc  ibjl>oc.no.ff‘.dclibc.5c.pofthu.facit  1. 
patafiliuin.^  hindu. ft.de  Icg.j.tradir  Aicx  confss. 
ponderatis h<s, coi.  j.vol.  j Bar.in  d /.  fundfi.  lafcoft 
17  j. filix  quon.dommi  Petri, per  toru.vui.2.  Soc.iun. 
conf  130  nu.s.vol.i.conf  ji.nu-6i.  coni  64.num.44. 
conf  i87.nu.11.  conf  i8S.nq.i2.  vola.conf  ;6.nu-4. 
conf6S.nu5s.vol.3-Crot.conf.7t.nu  9-  Cur.iun.c6f, 

1 1 5.nu.Z4.Menoc  conf  SS-nu.  56. 

80  Trigcfiinorcrrio colligitur»! quod ftaturum  prphi 
bensnc  maritasrc!inquatvxon,nQn  pixfurnitur  pro- 
hibere quviinmus  (beer  nurui,  vd  cofangumci  mariti 
vxori  CIUS  relinquere  poifint  «quudifpofirioin  mari 
fu  conceptaadfoccruc.xtcndinondcr.l.  fi  vero-j^.  dc 
viro.ft.fo!  mat-pcrquCtcx.  iraifidubignor.  c6f.i79, 
in  (ecundodubio.Cur.iun.conf  6.nu6.vcr.5c  tdcircQ 
no.i  vf,  eu  exteris  allegans  per  Lancel.Galiia.in  coq 
fucru.  Alex.m  verbo, rnamus,q-S.&  9- 

Pmra  alig  hic  aniictifecc  poftem , qux  tamen  quo- 
niahi  a noftra  m.i|pna  longilfimc  ablum;  ad  exrefio- 
I em  enim  potius, quam  ad  probationem  pciiincot, 
omittere  voluimus. 

ijlud  nunc  aniinaducncndu  eft»  quod  ctfi  prohibi- 
tio odiofa  fir.St  idcirco  vemar  reftungenda,  vr  ex  m- 

81  pradictisfacilliincconll.u,  attamen  iempert  menv 
& voluntas  prohibentis  iitfpici  deber , tccundu  ej 
rcftringcnda.vcl  ainph-inda cftpiohibirio.iJq  pieci 
puein  vUimisvoiumatibuslocum  obrincr.in  qujbu; 

gatdiatoris  volqmas t tanqua regina domin.it.  m 1-  iq 
condirionibi:.sprim'i  11  locum  in  prtn.  tT.de  condi.  6c 
dcmonftra.l.cuqux.l  in  fi.C-dclcgib./.  difponar.  in 
Auih.dcnupt.Fcdcr.de  Sen.confzsQ.nu.i.  cum  ex- 
teris, qui  latiftimednhancfcntcnfiam  Icnbit  Mane, 

8;  dc  comcci.vli.volunt.hb.s.Volunrasautcmt  prohi- 
bentis poriftimum  ex  rarionc  ab  ipfo  cxprcfta  colligi 

S4  rtir.i^ixlibrtcnim  !dilpofmo,czratipncctiarq  prs 
fumpia,6:  c6icfhiratare..,ulatqr.c.fuggcftu,  vfii  Dee 
in  2.notab.dcappcll.Bai.inauth.ingrclli.cul.i.C.dc 
facrofan.cccIcf.iSc  in  propofito  noftro  iradit  Cra.cof 
«.iMi.j.Ang. conf.  169.  fupcrpun^ofuprafcripro.col^ 

8 5 ; 2.dicens^quod  in  matccia  ptolubu;  t alienatio . 

nis 
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nis  per  tcftatorem  debet  poflrimiim  infpici  ratio  , & 
mcnsicftatorisi  adeo  quod  (i  fiatalienatio,  per  quam 
nonlzditurratiOi&  mcnstcftaroris.dcbct  valcrc»qu5- 
uis  fiat  contra  verba  prohibitoria  alienandi,  & Ang. 
fcquitur  laCin  l.filiusfamilias.^.diui,in  z.lcd.infcpti 

. mo no.num.78.de Icg. i.Corn.confi.  1 73.V0IU.  1 .Dee. 
conf.^  1 i.col.i.num.d.verf.poftrcmo.Soci.iun.confi. 
ao.col.fi.vol.i.c6l‘.z8.col.}.&  4.V01.1.  Albcr.c6f.54. 
nu.fcptimoddcm  Socin.iun.  c61. 1 5 8.  nuw^4.  co.vol.i. 
Lauren.Siluan.c6f  25. nu.zj.Bcrtaz.  confciuil.  6.nu. 
aAGig.conf  140.nu.J~Arct.conf  ip.  num., 5.  pulchre 
Rui.conf89.nu.2y.conf  i02.nu.z.vol.2.conf  i6S.nu. 
X I .vol.  j.Caft.  conf  1 1 y .nu.  1 . verf  confiat,  vol.  i . A n- 
cha.confi.  1 5 .nu.  p.cum  pluribus  allegatis  pa  Mant. 
dcconicft.vlr.vol.iib.6.tit.i4. 

85  Sccudo  prohibentis  voluntas  f colligitur  ex  verbis 
ipfius,  & idcirco  quando  vcrbisgcncrahb.prohibctur 
aliquid, tunc  omnia  prohibita  intclliguntunvtputaifi 
quomodocuquc,vel  quomodolibct,  nullo  modomul 
lovnquS  tempore, vel  cotinuc.  autfimilib.  verbis gc- 
neraliratem  importantib.prohibitio  fada  fit,arg.l.lu- 
lianus.if.de  lcg.tertio,l.prima./.primo,iuda  gl.in  ver 
boquoquomodo.ff.de  fideic6mif  liber.  Gozad.conf 
2y.nu.p.conf7i.num.4.dicciiS,quod  quando  tefiator 
fdifponit  in  fuo  tefiam£to,quod  res  nullo  modoalie 
ncturpcrilla  verba, nullo  modo,  intelligitur  velle,  g> 
et  in  cafibusfpecialibusaliaspermifils  alienatio  fieri 
n6  poflTit  per  tcx.in  §.(andifiimas.  in  Auth.de  aliena. 
& emph.  quod  etiam  voluit  Crauet.  conf  20 1 . nu.42. 
latifiimi  Rofa  Val.  conf  2.  nu.24.cum  plunb.  feq.& 
confi.24.pcr  tot.  V0I.4.&  c6f«S.nu.J7.roI.<.Cccphal. 
conf  1 y ).num.  ;2.  <Sc  idem  maximi proccdit,quando 

88 1 verbisgencralibus  gcminatis,vel  negaiiuis  fada  cft 
prohibitio,  Cocph.  conf  152.  nu.79.conC58.uum.15. 
Roian.vbi  fup.Czph.  conf  2p6.nu.  14.  Albe n.cof  54. 
nu.?.Mcnoch.conf95.nu.i24.Ruin.cqnf  iiJ.nuin.7. 
confsp.nu.tduronf  i2,-.nu.io.vol.2.conf  i44.num.2. 

conf  i46.nu.  1 2. V0I.2.  Plura  in  hanc  fentcmiam  con- 
gerit clcgantilllmi  dominus  Borgnin.Caualcan.Flui 
zancn.dccif  t.nu.y  2.&  in  fi. 

Jp  Ex  his,qusdidafuntt  colligi  primopoteft  <j>  pro- 
hibitione fad.'},neqspra;rumat  tepore  interdidi,  quo- 
modolibet  cogere  clericum  ad  celebrationem  diui- 
jiorum  oiliciorum , omnismoduscompulfionispro- 
hibinisprxiumiturrealts.pcrionalis,  diredusrindire- 
dus.gl.in  clcm.z.in  ver.  quomodolibct, de  fcnten.cx- 
commu.Rol.a  V.il.conf2.nu.24.vol.4. 

90  Colligitur  , (p  licet  prohibita  t alienatione  id  non 
intclligarurdc  necel1aria,&  legali,  fallit  tamequado 
generalib.veibisfadacfi  ptohibicio,  quia  tuncetiam 
neccllaria  celetur  prohibita.  Bar.in  l.ventrc.  verfi.tcr- 
tiuscafus,&  ibidem  Are. coi.  i6.ff.de  acquir.  hzred. 
& in  1-Pantonius.  §.  1 .ff  eo.  tit.  5c  in  l.pcto.§.frattc.ff. 
de  lcg.2.  laf  ini.  filiusfamilias. §.diui.q.7.  ff. de  lega, 
primo.de  ibide  Ruin.col.28.Barb.in  rub.de  reb.ccclc. 
nonalicnan.Caiph.conf  i y }.  nu.j2.1n  prin.  dicenS)<p 

91  prohibita  generalibus  f uetbis  alienatione , intclligi- 
turprohibita^licnatiopcr  uiam  uUimx  uoluntatis, 
qux  etiam  ipfa  dicitur  necclTaria  alienatio,  ut  in  cod. 
conf  in  prin.ipfc  deducit,  idc  uoluit  i pfc  Cxph.confi. 
58.nu.17.conf  1 62.nu.79.conf  1 2 1 .nu.  j.conf  2p6.nu. 
i4.Mcnoch.conf9y.num.124.  Dcc.conf2^.col.j.in 
prin.cofjSi.col.J.ucrfucl  a.rcfpoodcri  potefi,Ruin. 
conf  S9.nu.j  5-conf  1 3 j.  nu.7.  conf'.9«.num.  1 i.conf 
Ji23.nu.io.uol.2.conf  i44.nu.i.  conf  146.  nu.  1 2.  uol. 
j.RoIan.a  Val.conl'so.nu.3z.uol.4. 

512  Colligitur  tertio , 1 quod  fi  pater  -filio  prohibuerit 
alienationem, licet  no  comprehendantur  nepotes,  ut 
lupia  dtdum  cfi:  fecus  tamen  cfi  quado  applicuit  il- 
lam rationem,quia  uolebat  bona  in  familia  coferua-. 
xe,quiaifia  ratiocxprcfum|Jta mente  tefiatorisatn- 
pliat  prohibitionc,Bar.m  1 pater  filium. §.fundum.dc 
leg.5.^oci.rca.c6f  43  -nu.  1 .uol>i- Alcia.ia  Ifiliusfani. 


/r.diui.n.49>de  leg.  r.  cum  cstcrisadduc.  per  Mailt-  de . 
conic.v!t.volum.(ib.6.rit.  i4.nu.  2 j . 

93  Colligitur  quarto.quodprohibitafgcncralitcr  alie 
natione,  erum  datio in  doicm  prohibita  prxfumitnrt 
quxalias  fub  fimplici  prohibitione  non  continetur 
Rui.conf  i23.col.3.in  ti.voi.a.Cxph.conf  296.nu.14. 
Rol.d  Val.conf27.nu.8.vol.4. 

94  Coli  igitur  quinto,!  quod  vbi  cfiprohib  tus  aliquis 
adus>pt.Tfumitur  etiam  prohibitus  omnis adus  .per 
que  ille  fcqui  polfinBal.in  l.quotics.prima.C.  de  fidei 

9y  commifiis,dicCs,quod  prohibitus  alienare,!  nec  id  q- 
dem  poterit.pcrquod  detur  occafio  alienandi, quS  rc- 

96  ferr, de  fcquitur  Cra-conf  i70.ii.9.&facir,quia!  quod 
nopotcfi  fieri  immediate,  nec  mediate  potefi  lauia. 
§.Titia.dc  cond.de  dcm6fi.id£  Crau.conf.  1 37.  nu.  1 2. 
verf  ad  idem  facit  regula, laf  in  1.2.in  prin.  vetf  tcnc- 
doifia  parrcm.col.6.ff.dcvulg.&pupil.Seidctcnuic 
Corn.confiii.nu.r  vol.4.conf7i.nu.y.  vcrfdequia 
prohibito, vol.  i.Rui.conf  25. n.S.vol.y.diccns.qipiO 

97hibita!diuinonc,ccl'cturciifiprohibttusomnisadus, 
per  quem  rcqiiipofiitdiuifio,idc  Rui.conf2oi.  nu.9. 
vol.  1 .conf  i78.nu.9.ee>d.vol.tonf  t j >.n.2.de  y.  vol. 2. 
Soein.iun.confS7.nu.i4.vo].4.Alc.  conf  17.  n.7.vol. 

98  4.vbi  pbfi  Bal.in  i.fi.C.ad  I.Falcid.dicit,quod  qiiifnd 
potefi  vendere , non  potefi  promittere  de  vendcpdo, 
quod  et  dixit  idem  Alc.conf  io6.nu.2.vol.7.  de  conf. 

999).nu.y.  vol.:. dicensf  quod  prohibita  appellatione 
ab  cxccutionc,  cenfetur  etiam  prohibita  appcl latio  i 
pronunciadccxcqucdo,pcrquaad  ipfam  exceurione 
deucnitur.Arct.conf '4.nu.7.conf67.  nu.4.  vbi  dicit, 

100!  quod  prohibitus  alienare  pixlumiiir  prohibitus 
etiam  alienanti  confciuire.Cur.iun.  conf.  6.  nu.6.  fit- 

lot  mans!  quod  fi  vxur  prohibetur  mfiitucrc  mantum, 
cenfetur  etiam  prohibita  ilium  infiituercpcrimcrpo- 
riiaspctfonas.rimilcrradir  McncKh.arbitr.iud.  lib.2.. 
calu4'9.n.28-Gigasconf  ioS.n.24.Bertaz  conficrim. 
ly  2.QU.i6.vol.i.Anch.conf294.nuin.6.dc  lO.Ncuir. 
conf62.nu.47  Marc.Mant.confii  i.nu.2  j Bcnintcn. 
dcc1f.48.nu.  14- B1fignc.dccif4.de  fent.  cxcominu.Ti-. 
raq.de veroque rctrac.ad  fin.tituli.nu.jo.  Sforr.  Od.in 
trac.de  rctti.in  inrcg.q. ja.nu.  86.  Rol.4  Val.  conf. } 1. 

102  n.27.conf  84.nu.77.vof1.de  idcirco  prohibitafdiui- 
fioncccnfcturctiam  prohibita  alienatio  Rol.  d Val. 

103  conf84n.16.de  is.vol.i.dc prohibitus! alienare  n6 
potefi  arrogare,  ita  vt  ex  arrogatione  ille  admiicatur, 
Hicr.Gabr.conf  91.  nu.  9. 

104  Ifiud  lamcn  locum!  libi  vcttdicanquando  eadem 
ratioprohibi  tionis  viget  etiam  in  aflu.pcr  quem  per* 
ucnituradid,quod  prohibitum  cfi.fccus autem  quan- 
do diucrfa  adefi  ratio , quia  tunc  prohibito  vno , non 
ceferur  prohibitum  id, per  quod  ad  iiiuddcucnitur,vc 
declarat  Alc.conf  i94.nu.  14.  vol.  2. 

105  ColligiiurfcxtO)!  q>  prphibira  alicnationcquxli- 
bccciusrpccicsccnfcturprohibita,Anc.  conf  loy.nu. 
a.conf  78i.n.2.0tlauian.VulpcI.conf  1 i7.nu.3.Ma- 

io6dd.couf64.nu.7.dicens,!  <p  prohibitum  alienati  n6 
. potefi  etiam  deduci  incompromiffum,  quodetia  vo- 
luit Dcc.conf39.cof2.de  conf  i83.nu.3. de  conf  47y. 
nu.41.Croc.conf  ii4.nu.7.Alcx  conf  }2.nu.2.vol.2. 

107  de  prohibita  !alicnationc  ccnfecur  etiam  prohibita 
locatio  ad  logum  tempus,  qux  largo  modo  alienatio 
dicitur, Rui. conf  i48.nu.  1 1 .vol.  i .Soc.iun.conf  y6.n. 

108  i2.vol.2.Bcrtr.c6f3S9  n.4. v0f2.de  prohibita!.ilio« 
ndnnonpoflunthypothccari  ncepignorari,  nec  ve- 
niunt in  generali  obligatione, Rui.conf93.nu.  3.V0U 
i.Cur.iun.conf  1 ipnum.y.vofa.Cor.conf i54.nu,2.  t 
vol.4.Dcc.conf64y.nu.y.Soc.iun.conf  129.  num.  ly. 
vol.2.Cuman.conf  i76.nu.$.Arc.conl'  1 25.num.  i. Se 

109  prohibitus  ! alienare  prohibetur  cedere,  Cornc.cof 

110  i28.nu.2.inprin.vofi.deprohibitaalicnationc!cc-  : 
icrurcciam  prohibita  confifcatio  Ruin.  conf  25.  nu. 
io.vol.s.RofaVal.confy9.num.s.vol.i.couf9S.nu,. 
14.  vol.  2. 

JoftpbiMafcardijvol,i,  Hhh  i CoUi« 
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lofephiMafcarcH  • 

tx'!  Colliptur  /cptlmo.irp prohibitos moleftarcivd  ‘ tione-C.dccoila.Bar.iad.I.cuquisdeced^s./.  Titia 
comroucrn.^ir.oQcrcaiiCDi.cenrcTurprohibirusiudi  hoocAilijma.f).dclcga.^  vbi  dicit  illud  proccderciSc 
Cialire^vet  cxrraiudicialncrdciure  vcldefado.eria  i igf  iiralisalTcrnocnctiuramcntolirmara.Io.And.in 
debirfipctcrc,  vci  alio  quonismodomclcAia  Ifcrre»  addiad  Spc.rii.de  rcb.ccclcf.nonalic.Bd.l.iubanus. 

ita  fulilTinierhdir  Bjrb.  conf  6.  Ab  Icoc  pnncipiO»  jn 6. prine, C.dcracrof.cccIcIiAlcx. coni'.; S.conlidc* 

|»totu  Tccun.dub.vol.)  AIcx.conf.$a.Vifotc(lanicn  ratisvcrbis.nu  ?.vol.i>  Roin.inauth.  fimilitcr.col.i. 

to  Bartholomri.per  rorum  vol.z.conl!  i s i-Vifo  ihc-  C.ad  I.  Falc.  idem  voluit  Bcrtran.  cof.7 1 nu.4- vol.x. 

tnatc.infi.eodem  vol.co:>('.i9r.rerfpcdiEinllrumc'  fed  vidc,quz  diximus  in  conci.  Bcnemcrir.i  facit, 

tis.vo!.dRui.conf.77-vol.a.Soc.iun.conr.i I r.  vol.i,  ^ voluit. Nat. coi»r,i.77  nri*^<5. dicens» q^Iicctctcdac 

I la  Conrrarium  rn  f cofiiluit  Dcc.conf.;8  Vtfo  pun  1 19  cardinali  f allcrcnti  fc  lcgatum.c.nobi)iirimus.cuni 
^o.col4-vcr.vcnioad  Iccundufn. concludens  ^pro  ei.97.d1ft.non tamen crcditurli  dicit rcferuauPapz 

hibira  mulcftationc  non  ceferor  prohibita  inolcftiat  ^iilc  c6ccira.  icd  oportet  ipfum  probare  poft  Alb.  in 
quzdeiure  infert,  motus  potilUme  per  id,  9 voluit  c.quod  translationem. in  nodeoffi  dclcg.  cui  opimo 
Bald.inJ.i.col.^.C.dc his.qucp<^n.nomi.vbidicu,9  niaccciUt etiam  Dcc.conf.14i.nu. 4 diccns»quodcu 
11}  fft  proprietarius  prohibcjc  moldUrc  vfuftufnu-  uo  prohibita  fittalicnariorcrum  £cd<nz,fiifi  ineius 
rium, poterit  tamen  ab  co  petere  cautionem  de  vien*  vtilitatcm.no  ftaiur  di£io  ancrcnris  vtilicatd  lubcHc, 

dO}5e  ftuendo  arbirno  boni  viri,  quia  i lla  prohibitio  nili  alirer  prubetur , quod  codC  modo  in  alienatione 

non  intelligiror,  quidq  dc  iurc  moleftia  infertur,  Icd  rerum  minoris, vel  pupilli  locum  habet,  vr  diftufe  rra 

iblumqn  iniuft^,&  malo  animo,  & Bal.rcfcnBarb.  ditCouarr.  variat.  rcIbUib.!.  num.9.c.i6.  Dominus 

€onr.59ClcmcntiirimcDcus.coi.6.voi.i.  vbuneo*  Borgnin.Caualcan.Fiuizaneo.l.ClubtililEnius.dcc. 

dem caruconfuluit.& idem  voluit  Bal.  in  l.i.vcr.fcd  46.nu.n6.Cacchcra.dcc.  Pedemon.  171.011« t;.dcin- 

pone.col.^C.de  vfuftu.dc  ideconluluii  Cuma- coli.  fra.Crau.in  rcfp.ptogtneronu.il.  dc  i3.de  n6.cum 

5i.quoddi^s  Arnbrofin  poenam,  dc  facit  ctiScom  plunb.lcq  & plurima  inhancfenrcnciamrradit  elC' 

tra priorem  lententia, quod  voluit  Soc.iun.conf  115.  gantinime  Lancd-Galia.in  coafuetu.Alcx.  in  verft, 

]l4num.a7*cumpiurib.req.vol.t.dicens,  tquodhzres  viginri«quzft.8.ferepcrtot. 

prohibitus  molcftarc  vxorcmdcfunifti,  cui  omnium  Plurima  hicrcfcrrcpotfcm-  quzeonfulto  omitto, 
bonorum  ruorumvruinfrudumlegauccar,porcftta*  quoniam  ad  materiam  extcnfiuam  potius, quam  pro 

men  eam  inquietare  m hoc,  vt  inuentarium  edheut,  batoruin,aut  przlumptiuatn  pctcincot» 
quod  de  ture  ab  hzrcdc  heri  debet . & idem  videtur 

;n»“no:  CO^CLVSIO  MCCXUll. 

la.  quatde  iiirc 

infcriur,  nili  facla  Iit  vcibis  generalibus,  vt  iplmict  ARGVMENTVM. 

dicitinconf.77,vol.2. 

Profemonemquomodo  quisfeciftprobe. 

^a  fuit  prohibitio  molcltationislimphciaT,  6c  mole  (Uf  • 

ftia  infert  in  co>9  venit  cx  natura  adus,dc  ex  folem 

nitarc^mrcrcquinta,  dcquzli  non  inferret  damnu,  ^VMMARIV  M, 

prohibitio  rclulrarctidciftocalii  nr>eft  dubitandum» 

qoinmdcftiainfcrnpoftit,dcitaproceduncea,quz  j ProftjTto  mnpr^efumitur,  ftdeji  probanda  ab  oSegAntt  t 
voluit  Bafind.l. l.C.dcbis.qus  p^.nomi.  dc  irrd.l.i . tam. 

C,  dcviufru.cum  con':ord.dcca,quz  concludendo  ^ f^onacbutqmtxinit dmqnafltrio^rtpetatur ptr  Abba 
fcripfitSociun.d.  conf.i  15.  Kamc.iUtiodc  vtcndo>  t(m,prcf<j/i'o contra  tpfumprobandaefl. 
dc  fruendoarbittioboni  vm,3c  iniict.uai,  (unt  Iblciii  3 ^^onjperi/tngre^ai  non  inducit pro/i^onrm  niji aliud 
Taic.sqi)zda,qu£cx natura  a^us^iuicrcquirunt  ,dc  dociatur. 

quciinoficrct,damOfi heredi, vcl  propricrariorcfal-  4 ^onatbutpoUflqttandotunqmtxirtdtniQnaJUnOi  & 

tatCT.Nonmiruii^itui  litnqotctari  permiiUimcft^).  x^bbatumumbtt onuiprobandi proft^iontm. 

hibitionc  non  obftame,'tanro  magis,  quia  non  vuicf  ^ ProJijiio  non  probatur f aila  ftrUtcraiteiiitnonialss  Ab^ 
maloanimonrKjlcftare,quidcd.1no,  iii  re  fibi  cx  vo*  batit. 

iuntaic  tenatqris  obiientura  damnu  cuitarc  conatur.  6 Uum  etiam  Principii  Cuprtminocrtdiimrm prfiudiciu 
Secundus  cafused  >qn  moleftia  infertur,  non  in  his,  aiic>iui,ij  dtfailoaueno^^  contra  nonjubditum. 

qiiz  veniunt  ex  natur. 1 a^,us,led  vr  aliquid  ci.qui  mo  .7  Profij^o  non  probatur  lit«ru  Abbatii , etiaw  Jiu  b.tbere$ 
■leftaturconira  tcftatorisi  olutatem, auferatur, dcifto  priu.lfgiumaHuMmoPontt^cetquodidiMsUteritcrt' 

cafu  poena  committitur, dc  procedunt  ea,  que  priore  deretur. 

Joco  adduximus,  vt  colligi  p6t  cx  didis  per  Soc.  iun,  8 ^Abbatis  httra  inter  monaeboipUnc probant. 

inlocls  ptoximecitatis,  atq  hzc  maxime  procedur»  p PriuUgiumconctJfumalum^onuittUigiturinpfaiudi-  ^ 

quandovetbisgcncraiibui,dcvrvocanrprzgnatibus  ctumterty. 

^ geminatisgcncralitaiein  modi,  loci  vel  temporisj  loSertptttrtarebiuq  contra  tertium  non  probat. 

aut  rei  fignihcantib.  prohibitio  fa^a  fuit,  vtquomo’  xi  fi  vnU  aliqua  babtri  pro  inft^u  ^ non  inltUigitur^ 

docunqi,qualitercunquc,qDomodolibet.qaouismo,  quo  ad  extraneos. 

dOialiqualoco,qiiouisloco,quandocunque,vllovn«  itTrofifiio probatur  cx  faSiis  per profittnttm,ex  qmibut 
quamicmpore,9chuiufniodt.iftaenim  vcrbancmi*  mem  ip/tuuij  voluntas  colligatur . 

nercpugnantc  etiam  luns  moleftia  includunt,  vt  clC'  1 3 Veduntas  nonminmfa^is,quam  verbii  declaratur. 
gantettradir  Riii.d.conf.77.vol.2  t4  Mutafierilixfurdqfierpofiuntfa^tsvoluntattmprofiteit 

lld  Poftrctnolocotil)udadnotanducft,9  vbicunqt  dio/ienderr. 

rcseft  aliquo  md  prohibita,  pmifta  in  in  quibulUam  i $ ProJtJ/io  probatur  per  delationem  babituSf  intra  monafit 
caftbus,non  Hat  didoafterentiscaium  prniirum  fub  rmmptr  annumAS"  triduum. 

eftemin  alifer  prober»  vrcdclud1rCrot.conf.114.nu,  16  Monaehapervelsfufieptionemprafumitur profiteri. 

117  l.dc  i.dicenspcrhoCfqdnouftac  d.donatoristafle  \-j  Profefiio  prafumitur, quando  exiens  in  monafieriofeit^, 
rentisfeob  mema  donarcniftaiiisiftamcrita^bc-  gcritin ailibusyquiptr folosprojifioi fieri folent. 

tar.l.t.S  ftmutuam.ff.fi  quid  infraud.patro.l.fi forte,  t%  Prcfifiio nunquam prafimiturtxgtjis  txtramonafie* 

dcibiBat.ff.deCaftrcD.pecui.gl.dcDD.ioi.fidoiU'*.  rmtn^ 


fentireRuioconl.4f.nuio.vol.4.vbi 
derc,quodquSdoprohibitioeft  fa^la, 
Jeftctur,non  comprehenditur molcft 


De  probationib.  Conci.  MCCXLIIL  4^8 


S p Profiffto  non  probatur  ptr  delationtm  babitus  ixtra  tlau 
/ira  monafitryatiam  cum  nominationt. 

Etiam fi portant  babitumpluriet  tonfcjfusfuifitfjiproftfi 
fum.vt  ibid.  nu.io, 

a I Erofi/po  ad  boc,vt  prafumatur,qua  requirantur. 

-11  i^etut  intrantis  religionem  per  eobabitatiomm  anna- 
lem purgato. 

1 J Impubes  nunquam prafumitur  fatere profejfionem. 

24  Proffifio  prafumitur faSta  in  atate  legitima. 
l^ProfeJJioex  ingrefiu  religionis  babitus  delatione  non 

prafumitur  nifi continue  fteterit per  annum, ^ triduu. 
l6*ProJtfiio  non  probatur  per  aSiut  profejfis  competentes, 
quando  contrarium  probatur. 

27  Profefiio  preefusnitur, quando  quit fe  tradit  Abbati  in  mo 
nacbum,dummodo  Abbas  habeat  recipiendi poteftatem. 

25  Profefiio  probatur  iuramento  profitentis,  etiamfibabeat 

contrajejemiplenamprobatiomm. 

»9  Profefiio  probatur  per  tefies  co^ratres  monafiery. 
jo  Pater  pro filio  in  caufa profefisonis,tefits  efie pote  fi. 


* tnopracliimirfcdpro- 

1 lOreillOneni  bandam  cAc  quoties 

fadla  negatur  tenuit  Abb.per  illu  tcx.  i n c.  nuper  no* 

3 bis  in  A.  dctcA.  vbiquod  (i  monachus  fexeatd  mo* 
naftcrio.flc  repetatur  per  Abbatem, oportebit, con- 
tra ipfum  profclfio  probemr.Idcm  rcnlir  Puteus  dec. 
4o8.vbi  inquiti  quod  quotiefeunque  contra  aliquem 
obijeitut  religionis  proreirio,plcnc  probanda  cA.  Bar 
ba.conf.53.iUUd  in  medium  afteram.quoddiuina  tc* 
dantur  carmina,  coi.  3.vcrf.  & (1  quifpiam  dixerit.nu. 
io.voI.i.Bcllam.dcc.76.  Fcly.ind.c.nupcr.  num.a.dc 
ibidem  Bal.nu.;. 

Ampliatur  prirho  ifta  conclufio , vt  procedat  etiJ 
S fi  probetur  ingrcflustmonaAcrij.' adhuc  enim  pro* 
fclTio  fada  noti  pracfumitur.nifi  aliter  doceatur . Ira 
voluit  Abb.in  d.c.nupcri5c  ibidem  Fcl.  & Bal.dicen* 

4 tes  non  probati  profelTioncm  per  ingreflUm  t mona- 
derij,  aacor  9 qui  cft  in  mona  Aerio  pot  quandocun- 
que libitum  fuerit,  exire.  & Abbati  repetenti  incubit 
onus  probandi  profeAlonem.idem  tenet  But.  inc.ex 
tranfmifla.  no.  5 . & 1 1 . de  elec.  vbi  inquit,  quod  licet 
perdciationem  habitus  monachalis,quisvidcatm  vo 
ucre',  attamen  poA  votum  illud  Amplcx  ex  ingrcAu» 
& mora  aliqua  in  mona  Aerio,  quis  non  videtur  pro- 
fcAionem  facere , quod  etiam  fenuit  idem  Butr.  in  c. 
datuimus.de  rcg.iur.nu.p. 

Ampliatur  fecundo  concluflo,adco  non  ptzfumi 
} profcAione,  vt  nec  etiam  f crcderciur  literis  teAimo* 
nialibus  Abbatis,  q>  profcAioab  aliquo  monacho  fa 
^a  nr,(l  cAent  figiilatx  (Igilio  magno  ipHus  Praelati» 
qui  atteAaret  de  facio  alterius  ,per  ea,  qua:  notat  Bal. 
in  l.fi  qua  percalumnia.ver.  Aut  funt  litcrxtcAimo- 
nialcs.nu.3.C.dccpif.&cler.  Bellam.  dec.8$.  incip.fi 
rcfcrat.Hcnric.Boich.inc.poAccirionem.col.i.vcrC 
fi  vero  fint  purae  teAimoniales.de  prob.  & faciunt  ea» 
^ quxno.Crau.conf.io4.nu.8.vbidicitfin  praeiudicHi 
alterius,  & de  fadoalieno,  & contra  non  fubditu  no 
credi , etiam  literis  Piincipis,etiam  fupremi»  quod  4 
nobis larilfimc  explicatum  cA  in  conci. Princeps. 

Sublimitati  pot  i Aa  ampliatio , ctiamfi  priuilegifi 
haberent  tales  Abbates  4 iummoPontcfice , qr  eoru 

7 literis  fides  adhiberetur , quia  t adhuc  iliorum  literis 
circa  profenionem  non  eilct  fides  adhibenda,  qa  iAa 
pnuilegia  debent  recipere  intcrpretationSpafliuam 
a iurccdmuni, videlicet  quatenus  tales  litera;  atteAa- 
tenmr  de  profe  Axone  fadla  de  prc(enti,no  de  preteri- 
to  emi  Aa,  vel  inter  ipfos  tantum  de  religione  Tinter 

8 tquosnodubito.quin  tales  litera:  plene  probent,  fcd 
inter  alios  id  non  puto  locu  obtinere  iuxta  tex.in  1. 1. 
S.lcxFalc.vbiBar.&  Alcx.A.ad  l.falc.cu  ca;tcris  ad- 
duc, per  Ctau. coni.  ij6.nu.p.&  coni.  2 5p.nu. 9.  Quan 

9 dq  enim  conceditur  alicui  priuilegiu  fnunq  intolli- 
* o gitur  contra  ^tettifi , & proptetea  icriptura  t arcbiuij 


contra  tertium  non  probat.  Soc.iun.conf2.nu.9.v  o 
2.&  Fel.in  c.caufam,qux  nu.  lo.vcr.dt  dicit.Anan.de 
1 1 referi,  dicir,  quod  fi  Papa  t vult  aliqua  haberi  pro  in- 
fedlis,non  incciligitur  quoad  extraneos , quod  ct  vo- 
luit Dcc.conf.296.nu  s.Plura  colligere po.esad hoc 
propofitum.fupra  in  conci.  Princeps. 

Li  initatur  fupradida  conclufio, vt  non  ,p;  cdat,qfi 
1 2 1 ex  fadlo  aliquo  colligi  poteA  mcns,&  vo!  ntas  ali 
1 3 cuius  circa  profcAionem,  cum  etenim  vol  • tas  t no 
Ara  non  minus  fa  dio, quam  verbo  dcprehfidatur.l. rc- 
ptchendcnda.C.de  inllit.&  fubA.gl.in  l.dc  quib.ff.de 
icgibus,&l.dolum.C.dedolo.&  ih  l.CcKum.in  prin. 
ff.de doli  cxccp.iuxta  illud  poeticum, &fa dia  loquu 
njr.quod  refert  Barb.conf.59.iUud  in  medium  affeta, 
quod  diuina  tcAantur  carmina,  in  prin.  vol.i.lcqinc 
qd  fi  adlus  aliqsfadlus  fit, per  quem  inferat  profellio 
eiusptxfumptio  inducetur.  & ideo  dicit  ibi  Barb.  g> 
r4liccttmutaAcr,vcl  lurdaAcr,hoc  cA  q tarde,  vel  lo* 
quit.velvidet.licct  verbis  vbiufntatcm  profitendi  no 
exprimant, tn  corii  conlcnfumex  conieduris  colligi 
poffean  profiteri  vclint,vel  no', 'ex  quofequi  t,fi  quis 
15 1 intra  annum,  dettiduum  habitum  monachafc  in- 
tra monaA^iuportaucrir,profcAIoncm  feci  Ac  plu- 
mi:ita  tradit  Abb.in  c.cx  partc.c.adinAtumCt  .i,c.  fi- 
gnificatfi.tit.de  rcg.  Sed  id  di  Aindlionc  quada  tempe 
randu  cA,  n3  aut  in  mona  Aerio  funt  di  Aindli  h.abnus 
fllorfi,g  profcATionem  fcccEant,&nouitioru,aut  funt 
indiAindli.Primocalu  aut  cA  diAindlio  lates,  vt  puta 
quia  habitus  ptofcAbnim  folii  bcncdicitur,&  hoc  ca 
lii  per  dilationem  talis  habitus  no  prxiumit,pfcA*io: 
nili  poA annu,& triduum, aut cA  diAindlio  patens, A: 
tunc  fi  ponet  quis  habitum  firofclfornm.Aatim  poA 
triduum  p^mit  profiteri, Icd  fi  portet  habitum  noui 
tioru.nun^  profiteri  vf,‘:  fi  vero  habiiuscA  indiAin- 
^us.iunc  perdciationem  anni,&  tridui  creditur  quis 
profclfioncmfcciffe,*  hccfuntca.quxtrad.  Abb.in 
c.cx  paric.de  rcg.in  c.adnoAram,  &.  in  c.nupcr.Butr. 
inc.2.&  alibi  paAlm.co.tit.&  idc  diecdum  cAin  mo 
ifinachafquae  pcrycli  fufccptioncm  pnfumhur  proli 
teri.vtrrad.  Abb.in  c.cum  viru.  per  illum  rcx.{in  fi.de 
rcgularib.codcmmctmodo  fadlo  quis  dicitur  ^fiteri 
17  tqn  cxiAcns  in  mona  Aerio,  fe  ingerit  in  adlibuspcr 
folos  j>fcAbs  fieri foliris.vt  funt  clcdlio,&  tales  adlus 
, capifularcs,  Abb.in  c.vidua,tit.  allcgato.Iati  Baib.d. 
conf59-col.2.Butr.ind.c.  vidua. 

Declara  primo  hac  limitationem,  vt  procedat.qn 
18 1 habitus, aut  alius  adlus  profclfionc  inducens  fadlus 
cAintra  claoAra  monaAcrij.na  fi  extra  clau  Ara  , tunc 
nullo tcmporisfpatioinducitur  profefiionisprafa  in 
ptio.ita  gl.magna,  loquensde  quodam.qui  habitum 
20  annisportaucrat,inclem.cos.dcregul.  &in  epor 
rcdlum.&  ibi  Inno.&  lo. And.cxtra  co.tit.de  rcg.Ccf 
fat  enim  tuncprofclfionis  prxfumptioiquia  fi  vcliet 
profitcri,inrrarctmonafieriu,vt  dicit  Fcl.qui  inhac 
fpccic  confuluit.in  conf  ap.in  fadlo  cxiraij.idc  tenet 
Ang.in  l.fi.S.quoties.ff.dc  public. 

Amplianda  eAi  Aa  declaratio,vt  procedar, ctiamfi 
19  delatus  effet  habitus  t extra  clauAra  cum  nominatio 
nc.Nam  5c  hoccafu  non  prxfumcretur  profefiio.  Ita 
Mohcd.infuis  dccifnondu  tipis  traditis.  dcc.73.fiiit 
dubiuni.vbircfpondit,in  quodain,qui  portaucrat  ha 
biruin  S.  Antonij  extra  clauAra,  & nominatus  fuerat 
nomine  commendatoris,  & tamen  decidit  non  efie 
. probatam  profcfsionem  ,&  in  hoc  eodem  cafu  cxtac 
aliadcc.  Putei  lib.  i.dcc.  156.  in  vnaGalaguritana, 
per  c.  vt  clerici, de  rcg.  vbi  dicitur,  quod  gcAatio  habi 
tus  extra  religionem  quantumcunque  temporis,  non 
inducitprofcfsioncm. 

Amplianda  cA  Ibcudo  locofupradidla  declaratio, 
2ovt  procedat  etiam  f fi  is,  qui  detulit  habitum  extra 
clauAra  monaAcrij,plurics  confeflus  efiet  fc  ,pfeffum 
^iffe, adhuc  enim  profeffus  nopiobatur.lta  MohcxL 
in  eadem  fpccic.in  d.dccys . 

IofepbfMafiar^i,voLz.  «hh  4 JDccIara 
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si'^  Colligitur  fe^Hmo.ii^prohibitusmoIeftaret  vcl 
controuernair.oacrealicui.cenrcTurprohibirusiudt 
cialircf.vd  extraiudicialitcrdciure  vel  de  fado.ctia 
debitu  pctcrc,  vel  al)o  quonis  modo  mclcllia  Ifcrre, 
jtafulinrimerndirBjrb.  conf  6.  Ab  loQc  principid. 
p totu  rccun.dub.voi.}.Alcx.conr.5z.Virotcftamcn 
to  Bartholomsi.per  totu  m vol.z.conf  1 5 1.  Vifo  ihc- 
tnarc.in  fi.eodem  vol.conf.iQ^Pcrfpcdisinftrumc- 
tis.vol.d.Rui,conf.77-vol.i.Soc.iun.couf.m.  vol.i. 
jia  Contrarium  tn  tcoiidmt  Dcc.conf.js^.  Vifo  pun 
* dto.coI-4-ver.vcnioad  (ccundum.concludens  Q^pro, 
hibita  molcdatione  non  ccfcror  prohibita  inolcdia* 
quzdeiure  infert , motus  potilfime  per  id>  9 voluit 
Bald.ini<  i.col.^.C.dc  his.qus  p9n.n0mi.vbt  dicit, 9 

113  ffi  ptoprietarins  proitibe.it  moleltarc  vfufiuftua> 
rium, poterit  tamen  abeo  pctcrc  cautionem  de  vten> 
do,&frucndo arbitrio  boni  viri, quia  illa  prohibitio 
non  intelligitati  quadp  dc  iure  molcftia  infertur,  Icd 
folum  qh  iniuH^ , & malo  animo,  & Bal.rcfcn  Barb. 
conf.59-Clcmcntiir»me  Deus. col.d.vol.i.  vbi  in  eo- 
dem cafu confuluit,&  idetn  voluit  Bal. in  l.i.vcr.fcd 
ponc.col.^.C.de  vfufrii,&  idecoiifuluit  Cuma- coli. 

5  i.quod  difhis  Ambrof m poenam,  Sc  facit eiiacon- 
tra  priorem  lententia, quod  voluit  Soc.iun.conf.  1 1 j . 

1 14  nutn.a7'Cttni  plunb.fcq,vol.  r. dicens,  f quod  ha;re$ 
prohibitas  lliiplcllarc  v xorem  defundti,  cui  omnium 
bonorum  rMonnu  vruinfru^um  Icgauccar,  porcB  ta- 
men eam  inquietare  in  hoc,  vt  inucitrarium  cohciat» 
quod  de  iure  ab  haerede  heri  debet . Sc  idem  videtur 
fcntircR.uin.conf,4t.nu.zo.vo[.4>vbi  videtur  coclu* 
deic,quod quido prohibitio eil  fiCla,  iie  aliquis mo* 
lcBctur,non  comprchcndituriiiolcllia,  quaidc  utre 
infertur,  nifi  fadta  fit  verbis generalibus,  vc  ipicmet 
dfcitinconf.77-vol.2. 

j I j Sed  t pro  cocoidia  conim.quae  in  comrariu  addu- 
cuntur,diftin^uendifunt  duo  cafus, primus  cd,qh  fa- 
Oi  fuit  prohibitio  molelbtionis  limplicitcr,  6c  uiolc 
ilia  infert  in  co,q>  venit  ex  natura  adus>&  cx  Iblem 
nitarc  i lurcrcquifita , 6c  qux  Ii  non  inferret  damnd, 
prohibitio  rclultarct,  & ifto  calii  116  cH  dubitandum, 
quininolcBiainfari  polTit  ,6c  ita  procedunt  ea,qux 
voluit  BaUn  d.i.  1 .Cdc  hiSiqux  p^.nomi.  Sc  iird.l. t . 
C,  dcvlufru.cum  concord.  & ca,qiiac  concludendo 
fcripfirSoc.iun.d.  conf.t  i5.Namcai)riodc  vtcndo^ 
de  fruendoarbiteioboni  vin,i3c’tnuetanu,  (utirlblcni 
tatcsquyda.qug  cx  ^aiuta  a^tisdiurc  requirunt  ,5c 
que  lino  ficrct,daii|||5  heredi, vel  proprictariorcfol- 
tar«. Non  mirii  igitur  li  inqoician  pcrmiiUim  eft,p- 
hibitione  non  obrtaiiic, 'ramo  magis,  quia  iion  videt 
malo  animo  molcftare,  qui  de  dAno,  mrc  fibicx  vo- 
luntate tdlatorisobuenturadamnueuiia  re  conatur. 
Secunduscafuscdiqh  inolcdia infertur,  noiiin  his, 
qtMEveniuntex  natur.i.i^U5,rcd  vt  aliquid  ci, qui  mo  . 
ieftaturcontra  tcilatorisv*olutatem,aufcratur,dcino 
cafu  poena  committitur, & procedunt  ca,  qux  ptiorc 
Jocoadduximufc  vtcolligi  p6t  cx  didis  pcrSoc.  iun. 
inlocis  proxime  citatis,  atq  hxc  maxime  proccdur, 
quando  vcibisgcncralibus,  Sc  vr  vocant  prxgnatibus 
&geminatisgcneralitaicm  modi,  loci  vel  temporis, 
aut  rei  fignihcantib.  prohibitio  fadafuit,  vtquomo* 
docunqgqualitprciinquciquomodolibet.quouismot 
do,aliquoloco,quouis  loco,quandoeunque,vilo  vm 
quam  tempore, dt  huiufmodi.  enim  verba  nemi* 

oe repugnante  etiam  luris  molclba  includunt,  vt  clc* 
gantettradit  Rui.d.conf.77.vol.z. 

Iid  PoBremoiocofilludadnotandu cH,9  vbicunq; 
tescft  aliquo  ind  prohibita,  pmifla  tn  in  quibufdam 
cafibus,non  dat  didoaOcreatiscafum  pinllfun)  fub 
cCfcmin  aliter  probet,  vt  cocludit  Crot.  conf.iz4.  nu. 
117  t.5c  i.dicens  pcrhoc,qdnon  ftatd.donatoristalTe 
tentis  fc  ob  merita  donaremiG  aliisilU  merita  ,pbc- 
rar.l.i-!in  mutuam-ff.G  quid  infraud.patrol.fi  forte, 
dc  ibi  Bar.ff.de  Cafitca-pecul.gl.  dc  DD.  in  1.  G donai 
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* tionc.C.de  coUa.Bar.in  d.I.  cu  quis  decedds./.  Titia 
honcftilfima.ft.dclcga.}.  vbi  dicit  illud  procedere, et 
1 1 8 1 G talis  affen  ioefler  iuramento  Grmara.Io.  And.iii 
addi.adSpe.rit.de  rcb.cccIcf.nonalic.B.il.l.iubcinus. 
jnfi-princ.C.dclacrof.ccclcUAlcx.conr,)5.coiiGdc- 
ratisvcrbis.uu.;.vol.i.  Roin.inauth.  Gmiliicr.col.i. 
C.adl.  Falc.  idem  voluit  Bcrfran.c6f.7i.nii.4.vol.x. 
fed  vidc.qiix diximus  in conci.  Bencmerit.i  ,dc  facir, 

9 voluit. Nat.  coiif. i77  nu-i6.  dicens,  9 licet credae 

1 19  cardinali  f aUcrcnti  fc  lcgarum.c.nobililTimus.cum 
gl.97.diff.non  tamen  crcdituriG  dicit  rclemataPapx 
Kiiffc  cdcclfa.  Icd  oportet  ipfum  probare  poft  A Ib,  in 
c.quodrfanslationcin.iii  n.de  offi  dclcg.  cui  opinio 
ni  accelfit  etiam  Dcc.conf.14z.nu.  4.  dicens, quod  cu 

120  prohibita  Gtf alienatio rerutn  £cdeGx,niG  ineius 
vtilitatcniiiiO  ffaturdidfo  allercotis  vtilitatdlubelTc, 
nili  aliter  probetur , quod  eodS  modo  in  alichationc 
rerum  minoris,vci  pupilli  locum  habet,  vtdiffufc  tra 
ditCouarr.variar.refuLlib.z.  num.9.c.i6.  Dominus 
Borgnin.Caualcan.Fiuizancn.I.C.Iubtiliilimus.dec. 
46. nu.  I z6.Cacchera.dcc.  Pedemon.  1 7 x.nu.  r /.  & in- 
fra, Crau.in  refp.  pro  genero nu.Z2.  Sc  zi.Sc  iid.cum 
plurib.  Itq-  Sc  plurima  in  hancfenrentiam  rradit  clc- 
gantiflime  LancclGalia.inconfaetu.Alcx.  inverG. 
viginri-quxff.S.fcre  per  tot. 

'plurima  hic  referre  poifem.  quxeonfuiro  omitto, 
quoniam  ad  materiam  cxtcnGuam  potius, quam  pro 
batoriain,aut  prxluinptiuam  pertinent. 

CO^  CLVS  10  MCCXLllU 

A R G V M E N T V M. 

ProfciTioncmtjuomodo  quis  fecifle probe»» 
cur* 

sSVMMARJVM. 

1 ProfiJTto  non  prdtfumititr,  fed  probanda  ab  aSegantt.  \ 

tam, 

2 ^^onachm  qui  txiuit  d mq/iajltrioji rtpetatur  per  Abba 

Um,profej/io  contra  ipfum  probanda  esi. 

^ ^onafetrqmgrejfm  non  inducit  profejiontm  nifi  aliud 
doceatur. 

4 .JAonachutpotell  qumdotunqut  txire dt  monaJUrn  J iy 

^Abbott  iHcumiitt  onus  probandi  profijjiontm. 

5 Profifeto  non  probatur faila  per  littrasteilimoniaUs  Ab- 

batis . I 

6 Uteris  etiam  Principis  fet premi  no  creditur  in  prfiudicfit-, 

alterius, & defa^o  contra  nonjubditum. 

7 Profejfeononprobatur  literis  Abbatis , eisant  JI is  haberet 

Prsuilegtuw  d Summo  Ponlifece,  quod  illius  Isteris  cre- 
deretur, 

8 udbbatis  Utera  inter  monachos, plene  probant. 

0 PrsuiUgiutnconteJJusn  alicui, non  tntelligiturinpraiudir  - 

cium  terti). 

1 o Seriptur.e  arcbiuij  contra  tertium  non  probat. 

J I Papa  fi  vult  aliqua  haberi  pro  infeliis , non  inttSigitur„  , 
quo  ad  extraneos. 

izTrofefiie  probatur  ex  fallis  per  profeteiftem,ex  qmibut 
tnens  ipfeus,fX  voluntas  coUsgatur . 

I J Voluntas  non  minusfaUis.quam  verbis  declaratur, 

J 4 Alutafeerrir furdafeer^Jfunt fallis  voluntOtm profe  te» 
di  oftendtrc, 

1 5 ProfeJJto  probatur  per  delationem  babituh  kttra  monajle 

rium  per  annum, triduwn, 

1 6 Monacha  per  veli fufeeptionem  prafumitur  profiteri. 

1 7 Profefiio  prafumitur,  quando  exijtens  in  monafitrio fi  is^, 

gerit  in  aihbus,qui per folotprofejfot fieri fofint. 

18  Profefiio  nunquam  prafumitur  ex gefiit  extra  neondfie- 


rttm- 
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S 9 ProfeUto  nonprobatur  per  delationem  habitus  extra  elau 
/ira  monajtery, etiam  cum  nominatione. 

Etiam fi portans  babitumpluriet  confejfut fuifiefjeprojef- 
ftem.vt  ibid.  nu,  zo. 

a I ’Proft/fio  ad  boc,vt  prafum.ttur,qua  requirantur, 

-3.Z  \!Mttus  intrantis  religionem  per  cobabitationem  anna- 
lem purgato. 

a J Impubes  nunquam prafumitur  fatere profejfionem. 

34  Profejfio  prajumitur fa£la  in  atate  legitima. 

2 5 Profejjlo  ex  ingrejpe  reltgionis , habitus  delatione  non 
prafumitur  nijtcontmue  fieterit  per  annuen^ij  triduii. 
iS^Profefiio  nonprobatur  per  aSius  profejju  cosnpetentes, 
quando  contrarium  probatur. 
ijProftfiio  pra/umitur,quando  quis  fi  tradit  Abbati  in  mo 
nacbum, dummodo  Abbas  habeat  recipiendi potefiatem. 
2i  Profefiio  probatur  iuramento  profitentiu  etiasn/i habeat 
contra jefimiplenam probationem. 
ap  Profejfio  probatur  per  tejles  confratres  monajlery. 

50  *Paterpro filio  in  caufa profejfionis  Jlejits  ejjepotefi. 

*Prnf<^fTlOnPm  tnopratfumbfcdpro- 

X 1 UIC  lllwl  ICllJ  bandani  efle  quoties 
fafta  negatur  tenuit  Abb.pcr  illu  tcx.in  c.  nuperno- 
a bis  in  fi.  deteft.  vbiquod  fi  monachus  fcxcatimo- 
naftcrio,&  repetatur  per  Abbatem, oportebit, g»  con- 
tra ipfiim  profclfio  ptobetur.Idcm  fcnlir  Puteus  dcc. 
4oS.vbi  inqui  t>  quod  quotiefeunque  contra  aliquem 
obijeitur  religionis  prorcirio,plcnc  probanda  cfi.  Bat 
ba.conf.^j.illdd  in  medium  a ficram, quod  diuina  tc- 
fiantut  carmina,  coi.  j.vcrf.  6t  fi  quifpiam  dixcrit.nu. 
io.vol.2.Bcllain.dcc.76.FcIy.ind.c.nupcr.num.2.& 
ibidem  Bai.nu.;. 

Ampliatur  primo  ifta  conclufio,  vt  procedat  etia 
j fi  probetur  ingreflustmonafteri;;  adhuc  enim  pro- 
fcfilo  fada  noii  prxfumitur.nifi  aliter  doceatur.  Ita 
voluit  Abb.ind.c.nuper.dc  ibidem  Fcl.  & Bal.dicen- 
4 tes  non  probati  profelTiOncm  per  ingreffum  t mona- 
ficrij,  adeo,  9 qui  eft  in  monaficrio  pdt  quandocun- 
que  libitum  fuerit»  ezirc.de  Abbati  repetenti  incubit 
onus  probandi  profclTioncm.idem  tenet  But.  inc.cx 
tranfmifla.  na.  5 . dc  1 1 . de  elcc.  vbi  inquit»  quod  licet 
pcrdclationcm  habitus  monachalis,quisvidca  tui  vo 
ucre',  artamen  pofi  votum  illud  fimplex  ex  ingrefiu» 
& mora  aliqua  in  monaficrio » quis  non  videtur  pro* 
fcfiionem  faccre , quod  etiam  tenuit  idem  Butr.  inc. 
fiatuimus.de  rcg-iur.nu.g. 

Ampliatur  fecundo  concluflo,adco  non  ptzfumi 
j profeifionS,  vt  nec  etiam  f crederetur  literistcfiimo* 
nialibus  Abbatis,  profefiio  ab  aliquo  monacho  fa 

^a  fitifi cirent  figiilatx figillo  magno  ipfius  Prxlati, 
qui  attefiarct  dc  fado  alterius, per  ea»  qux  notat  Bal. 
in  l.fi  qua  per  calumnia-vcr.  Aut  funt  literx  tefiimo- 
niales.nu.}.C.deepif.&clcr.  Bellam,  dec.86.incip.fi 
icfcrat.Honric.Boich.inc.poftccfiionem.col.i.verf. 
fi  vero  fint  purx  tefiimonialcs»dc  prob.  dc  faciunt  ea» 
^ quzno.Crau.conf.io4.nu.3.vbidicittin  pradudicifi 
alterius,  & dc  fa^loalicno,  & contra  non  lubditu  no 
credi , etiam  literis Piincipis,etiam  fupremi » quod  4 
nobislarifiimcexplicatumdlin  concl.Princcps. 

Sublimitaripotifiaampliario,  ctiamfi pnuilcgifi 
haberent  tales  Abbates  a lummo  Pontcfice , q>  coru 

7 literis  fides  adhiberetur,  quia  t adhuc  illorum  literis 
circa  profeflionem  non  cfiet  fides  adhibenda»  qa  illa 
Pnuilegia  debent  recipere  inrcrprctationSpafiiuam 
a iurcc5muni,vidclicct  quatenus  tales  liteix  attella- 
rentur  dc  profefiione  facla  dc  prcfcntijno  dc  preteri- 
tocmifla,  vel  inter  ipfos  tantum  dc  religione i inter 

8 tquosno  dubito, quin  talcslitcra;  plene  probent»  fcd 
inter  alios  id  non  puto  locu  obtinere  iuxra  tex.in  1. 1. 
S.lcx  Falc.vbiBar.dc  A Icx.tl.ad  l.talc.  cii  exteris  ad- 
duc.pcrOau.conf.i  j6.nu.9.&conl.25P-nu.9.Quan 

9 do  enim  conceditur  alicui  priuilcgiufnunq  intclli' 

10  gitur  contra  tatifi » dc  propeetea  icriptura  t archiui; 


contra  tertium  non  probat.  Soc.iun.confia.nu.p.v  O 
z.&Fcl.inc.caufam,quxnu.io.vcr.&dicir,Anao.dc 
1 1 referi,  dicir,  quod  fi  Papa  t vult  aliqua  habai  pro  in- 
fcdis»non  intelligitur  quoad  extraneos , quod  £t  vo* 
luit  Dec.conf.z96.  nu  s. Plura  colligere  po.  es  ad  hoc 
propofitum,fupra  in  conci.  Princeps. 

Li miratur  fupradida  conclufio, vt  non  /p  cdat,qn 
I z t ex  fado  aliquo  colligi  poteft  mcns,&  vo:  ntas  ali 

1 3 cuius  circa  profefiionem,  cum  etenim  vol  > ras  f no 
fira  non  minus  fadlo, quam  verbo  dcprchcdarur.l.rc- 
prehcndcnda.C.dc  in(lit.&  fubft.gl.in  l.dc quib.rt.de 
Icgibus.&l.dolum.Cdc dolo.de  in  l.CcIlum.in  prin. 
fF.dcdoli  exccp.iuxta  illud  pocticum,&fada  loquu 
tur.quod  refert  Barb.conf.59.iUud  in  medium  artera, 
quod  diuina  tcftantur  carmina,  in  prin.  vol.i.lcqin  t 
qd  G ailus  aliqsfaftus  fit, per  quem  inferat  profefiio 
ciusptxfumptio  inducetur.  3c  idcodicit  ibi  Barb.  q> 

14  licet  tmutafler, vel  lurdaftcr,hoc  eft  q tarde,  vel  io- 
quit.velvidcr.licct  verbis  voluntatem  profitendi  no 
cxprimant,mcoru  conlcnlumcx  conicduns colligi 
pofic  an  profiteri  velint» vel  no  ,ex  quofequi  t,li  quis 

15 1 intra  annum , dc  teiduum  habitum  monathaic  in- 
tra monafieriu  portaucrir,  profeflionem  fccille  plu- 
mi:it.i  tradit  Abb  in  c.cx  patrc.c.ad  inftrumet  i,  c.  fi- 
gnificatfi.tit.de  reg.  Sed  id  dirtindlionc  quad.i  tempe 
randu  crt,  n3  aut  in  monafteno  funt  dirtindli  h.ibiius 
filoru,q  profclTioncm  fccctant.de  nouitioru»aiit  funt 
indiftindi.Primo  c-ifu  aut  eft  diflinclio  lates,  vt  puta 
qnia  habitus  profefibrum  folii  benedici tur,&  hocca 
Iit  per  dilationem  talis  habitus  no  prxfumif  ,pfcfilo: 
nili  poft  annu,dc  tridimm.aut  cfi  dirtimilio  patens, 
tunc  fi  portet  quis  habitum  profcfibrum.rtatim  poft 
triduum  pfumif  profitai.fcd  fi  portet  habitum  noui 
tioru,nun^  profiteri  vF,':  fi  vero  habitus  eft  indiftin- 
^lus.tunc  per  delationem  anni,dc  tridui  creditur  quis 
profclfioncm  fcciflc,dc  hcc  funt  ca.qux  trad.  Abb.m 
c.cx  partc.de  rcg.in  c.adnoftram,  dc  in  c.nupcr.Butr. 
in  c.z.dt  alibi  pairim.co.tit.  dc  id£  dicedum  eft  in  mo 
rdnachafqux  per  veli  fufccptioncm  pixfumitu'  profi 
tcri,vttrad.Abb.inc.cum  viru.  pcriiluin  tcx.jin  fi.de 
rcgularib.codcmmctmodofaiioquisdicitur^fircri 
17  tqncxiftcnsin  monafterio  ,fc  ingerit  in  adtiousper 
folos  ,pfdTos  fieri  foliris.vt  funt  cloftio.de  tales  aftus 
capitularcs,  Abb.in  c.vidua.tit. allcgato.latc  Baib.d. 
conf.59.coi.z.Butr.ind.c.  vidua. 

Declara  primo  hac  limitarioncm,  vt  procedat, qn 
18 1 habitiis.aut  alius  aftus  profefiione  inducens  faftus 
eft  intra  clauftra  monaftcrij.nl  fi  extra  clauftra  , tunc 
nullotcmporisfpaiio inducitur  profdlioms prxfa  m 
ptio.itagl. magna,  loquensde  quodam, qui  habitum 
lo  annis portaucrat»in  clcm.cus.de  rcgul.  dc  in  c.por 
rcftum.dc  ibi  Inna&  Io. And.cxtra  co.tit.de  rcg.Ccf 
far  enim  tuneprofefiionis  prxfumptio,quia  fi  vclict 
profiteri,  intraret  monaftcriu,vr dicit  Fcl.  qui  inhac 
fpccic  confuluitiin  conf.29.in  fado  cximij.ide  tenet 
Ang.in  l.fi.S.quoties. ff.de  public. 

Amplianda  cftifta  declaratio, vt  procedar, ctiamfi 
i9dclatusdrct  habitusf  extra  clauftra  cum  nominatio 
nc.Nain  dc  hoccafu  non  pra-fumcrctur  profefiio.  Ita 
Mohcd.mfuisdccif.nondu  tip1straditis.dcc.73.fuic 
dubium.vbircfponditjin  quodam, qui  potcaucrat  ha 
birum  S.  Antoni;  extra  clauftra,  dc  nominatus  fiterat 
noininecorainendatoris,dc tamen  decidit  nonclfe 
. probatam  profcfsioncm , dc  in  hoc  eodem  cafu  extac 
alia  dcc.  Putei  lib.  t.dcc.  156.  in  vna  Galaguritana» 
pci  c.vt  clcrici,de  rcg.vbi  dicitur,  quod  gcftatio  habi 
tus  extra  religionem  quantumcunque  temporis»  non 
inducit  profcfsioncm. 

Amplianda  eft  fccudo  loco  fupradifta  declaratio, 
zovt  procedatctiainf  fi  is»  qui  detulit  habitum  extra 
clauftra  monaftcrij»pIurics  confeflus  eflet  fe^jfcflfum 
^iflc,adhuccnim  profcflusnoprobatur.Ita  Mohed. 
in  eadem  fpccie.in  d.dcc.7 3 . 
lofipbi Mafcarfi/vol.z.  Hhh  4 Declara 
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Declara  (cetindolimtrationcm  Tupra politam  proce* 
ai  dcrc.tjninfcruencfrut  h«cquattior,pr|mo^  animo 
prpljrendi  quis  ingrdiiis  (It  monaileriu.  Ad  prooan-  _ 
dum  autg.quod  animo  protitcndii  vd  non  profitedi, 
intrauerit  quis  rdigiondparcrcs  pro  f)l  i j$  admittunt 
Cror.in  trada.de  te(h.pa|T.4-  num.t.  fecundo q?  feiae 
adus>quosfacitpcrtinere.')d  profdTos.temo.q?  fpon* 
tc.non  metu  fc  ingeflTcrit , quarto , quod  poftmodura 
triduo  in  eod£  propoHto  pfcueraucrit.  Id  tradit  Abb. 
ind.c.vidua.A  ind.c.ad  rio(\r;^m,dcrcg.  & Bar.inc. 
aaa.  eo.  tit.  Metus f aut  licet  impediat  profcHipncm  4 
principio,tn  per  cohabitationem  .'fnnalcm  purgatur, 
quapropter  h i$,qui  meru  intrauit  monalVerium  per 
annum  ibi  cohabitaucrit>metti$  purgabitur, & prap(u> 
met  profdlio.ita  Ant.But.in  d.c.a.nu.S.  dc  rcgular. 

Declara  tertio,  dicitur  in  limitatione  «vt  proce- 
dat.qfi  quis  portallet  habitum»  vcl  aliosadus  fecit  in 
zrate legitima, fcilicct pubertatis,  fccusaut  inimpu? 
33  pubcre/f  qui  nunquapr^fumiuirprofltcridta  Abb.in 
c.fignificatu.nu.5.  djfcgjnifi  pubertate  attigerit  pcc 
annum,  & triduum  pc;manfcm  in  monaderio : tunc 
enim  prsefumit  profelfus.  Vt  'bi  Abb.  declarat, fcquic 
Decia,  cunf.i  8.  vol.3.  in  dubio  autem  pndumic  qtiis 
24profdrtoncm  fccificf  inartate  legitima, Abb.in  c.cu 
Viru  nu.6  dcrcgu.diccns,q’  illqd  q>conlucuit  hcri  in 
certa  xtate , vcl  tpernifi  aliter  doceatur, in  illa  state 
fadum  przrumicur,qu6d  eiia  dixir  Abb.in  e.  ueo.tit, 

25  Declara  quarto.vt  procedat, fqh  quis  detulit  babi 
tfi  continue  perannu:  vnde  (1  quis  iiurauq  rcii®ion£, 
& ftet  perfex  menfes, deinde  exiuir,detuio  pofraliqtf 
t^s  intrauit, & ftet  alijsfex  mcniibusnonpcr  hocdi- 
ectut fada  profdfio , qui^  tps  debet  dic  continuatu, 
ita  feptiunt  Bar.de  Ang-in  l.ft.if.quotics.ft.dc  public, 
licet  contrari fi  teneat Spcc.in  tif.dc  ftatu  Monacho- 
lffi.ycr.37.  ea  ratione,  quod  annus  datur  ad  probatio^ 
nem, at  iam  probauit, licet  non  cominuate  ilctcrit. 

' Declara  quinto  liipra  propolitam  limitatione  ,'vt 

26  procedarquoadprsiumptionc  tinduccndain,rui  in 
dubio  ftandu  (it,  Iccus  aut  quoad  probatione  pena, 
quia  (iconirariu  appareret, ilollcrct  huiulinodi  piir 
fumptio , qn  conftarct  aliter  de  mente  illius, qui  aclu 
fecit.vci  babitu  portauit,v(  puta, quia  coniranu  pto- 
tcftarus  dTct,  vcl  inarriinonium  contraxi ilet,  aut  alio 
modo  cxprdTe  mentem  (iiamdedarafict.ita  elegan- 
ter poft  multus  quos  alle.,at, dicit  l ibe.  Decia. m cof, 
i8.vol.?.x\ndBub.cohiisp.col.2.vol.i. 

27  Limit,'jmrfccundoconclu(io,;vt  no  procedat, fqn 
quis fc tradidit  Abb.tii  ui  Moivichu,duinniQdo  Ab- 
basillc  h.ibcat  recipiendi  poicft.ucm.Na  n litocalU 
prxlumiturprufellio.ita  diot  Abbas  inc.poircdum 
nu.?  dcrcg.Tib.Dcc.d  coiil.iS  vol.j. 

Animadue nendum  dl, quod  li  dubitetur,  an  fit  fa*. 
?8da  profciriot  probari  poterit  pcriuiamcntum  cius, 
Qui  ^rofdlioncm  dicitur  fccillc  ctia  (i  habeat  contra 
fc  lemiplcnam  ptobationem,  vt  tiad.  Abbas  in  c.cuin 
caufa.in  H.dcrapto. 

2p  Probari  etiam  poterit  profeffip  perf  tcftcs  etiam 
contraires  Mona(\crij,vf  dicunt  .^bbisBa’.&  Fcl.in 
30c.nupcr.de  teftib  quo  calli, nec  f tcftimomfi  quidem  ' 
patris  pro  filio  r^ijcitur,  vt  trad.  Cror.i  n fuo  irafta.de 
tcftib.partc4.nu.}.allcgat’c.prsfcntium.  detcltib. 

eOT^CLl^SlO  MCCXUUI, 

« 

ARGVMEMTVM. 

Promiflio  quomodo  fai^aprobeturjpr^- 
cipueperteftes. 

SVMMARIVM. 
i PromiJJioprobaturtx  impkmmto  promtjh, 


I Bona  vxori' pofel^4 ptf  maritum  j prafumufitur  datat x. 

caufatuuritiionif. 

8 Obli^aiio prttcedi<ytx  diuturna  prafJationif prafujmtnr. 
4 Sohrto praju/fiiturfaila  vigore praeedentis  obligationis. 

6 Caufa  laliiprafunutur,  qualnper  effeSlii  deoionsiratur. 

7 Mortuus  ex  vulnere pnefumitur  nqn  curatas , nifi aliter 

probetur. 

8 Probatio  ejjitqcijjima  dicitur  , qua  ptre^elUtrn  demorf- 

Jlratur, 

9 f^rovnjito  fortis  principaUs probatur  tx  promijjionevfu- 

rarum . 

f o Dotss  promifso probatur  ex  prom  '^one  vfurarum  dotis 

f i P romijjso  probatur  per  teJlesdeponenteStSeiumpromiJifit 

decem  T itio, quia  audiuerunt. 

II  T eiiesdscentes,7'uitfmf>romsffe,quiavidfru^tnon  prq 

bant . 

1 ) 7'ejits  depontntes  efe  aflu,  quifitfola  verborum  exprejjio- 
ne, debent  per  fenfum  audstus  rfddere  ratiorum, 

' XifT  ejiisfuptr  promijjione  deponens  de  vifu  non  probat\niJ\ 
aliud addat>ex  quoeum  intellextJftcoUsgi pof/t,- 
Ij  7 ejles infirumenta aquiparantur. 

16  T ejles  depotuntes  'i  ili umpromsjijji  decem  %eioy  quia  vide 
runt.tyinUrfutrunt  probant. 

11 7 'ejlh  deponens  7 itium promtjijfe  decem  Stio,  quia  vidi,  et 
snttlltxiprobat, 

1 8 Tromij/io  probatur,pereonfeJ!ionemextraiudicialem,c& 
vnsco  teJfe.Contra.nu.  19. 

zo  T eftes,quorum  vnus  deponit  de  numeratione.aliu  t de  con 
fejimu  numerationis , non  coniunguntur  ad  plenam 
'probationem. 

z { IDotispromiJ/io  exconfeJTsoneextraiudieiali probatur. 

Z2  CAlulierts  con feJSio, qua  fatetur  fe  promififfe  centum  prq 
duteJiliafua,^robqt,' 

* 'Prn  m 1 fTl  t P^obaf  cx  implemento  cius, 
^ qt  promilfumcft.c.ad  decore, 
in  fi.  dcinftit.vbifumrnus Pontifex  mandat  cuidatq 
jcgato,vt  libi  notfl  taciat,an  Patriarcha  Conftantino 
politanusfolos  Venetos  catholicos  inEcdefijs  fuis 
recipiat,  vt  cx  hoc  cognofccrc  polTit.an  veru  fit,  q>  ip 
fe  Patriarcha  Venetis promiferir,  (cipfostih  receptu- 
ros : ibi  crenim  fummus  Pontifex  ex  implcmcro  pro- 
mifti,vult  cognolccrc,an  fafta  fit  promilfio.  Hac  opi 
nionc  tenuit  Lau.Calca.c6f.  1 i.col.4-  verf adeft  alia 
prsfumptio, quia  intererat,  vbi  per  hoc  dicit , quod  ft 
1 bona  vxoris  t rcpcriant  poftideri  per  maritfi , nec  dc 
aliqua  promiftionc  confiat, prsfumantur  ea  bona  fp 
lura,  & data  ex  caufa  matrimonii,  idem  voluit  Crau. 
^onf.i  50.UU.I  i.laf.in  l.li  certis  annis.col.z.nu.vxuni 
pluribus  fcq.  verf.  cx  communi  folutionc,  dc  ibidemi 
Cur.coI  .4-nu.  1 j.fupct  gl.in  verf.  obligare,  & ibidcin 

3 reliqui  DD.coiicludcnies,quod  ex  diuturna  f prslia- 
tione  promillio , dc  obligatio  prscedens  pra;(umitur( 

t quod  etiam  a Doft.  ^coinnmnitcrlreccpturncft,  vt 
Cur  fup  cit.loco  teftaiur.  C^iemadmodum  etiam  fo • 

4 lutiof  prxlumitur  fafta  vigore  prstedentis  obliga- 
tionis, vt  an  Bar.in  l.i.jt.fi  par£s-ftlfi  d parcn.quis  fue- 
rit manumif.  Alcx.conf.zj.  vifoinflrunicnto.col.3. 
vcr.ncc  debent  obftarc  vol-i.  quod  yft  repetuQ  conlT 
povoI.j.Abbasconf  9.nu.i  j. 

$ Huius  autem  t rei  fatiscftinanifcfta  ratio,  quia  ei; 

' folutionc  promiftiQ  prxcedcnst  tanqiia-it)  cx  eftcftu 

6 caufa  pixlumitur : talis  enim  t caufa  cenfetur  qualis 
pcrcfteftudemonfttatur.l.  rem  non  notiam. circa  fi. 
C.dc  iud.l.cum  dc  in  re  verfo.  vbi  (cribcnt.ft-dc  vfur, 
Bal.inc.i.in  d.q-tir.quib.  mod.fcud.  amitr.in  vfi.fcu. 

7 dicens,  quod  incuratus  t cx  vuineredccdlilTc  ptzfu- 
mitur,nifi  aliter  probetur, ncc  mituin.  cft  etenim  cifi- 

8 cacilfima  probatio , quz  per  t eftcftu  dcmonftraturi 
vt  ait  Bal.in  rub.lf.dcrcru  diuifio.col.vlr.&  71.  i.  coi. 
z.C.  qui  accuf.no  pof.dc  in  l.fi.  col.pcn.  C.dcexcc.rci 
iudic.de  in  propofitoh3cration£adduxitDcc|ind.l. 
fi  catisannis.col,i.iio.  i4»&ibidc  Bal.  col.3  .verf.  jt€ 

- • conclude. 
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conclude.  & id  explicat  Euerar.  in  Aia  centur.  in 
loco  ab  clfcflu: 

p Precatur  fecundo  loco  tpromidlo  fortisDrincipa' 
liapx  proinunonci'ruraium.l.a.vbi  Bal.C.dcdo.pro- 
miAibi  etiam  lmp  <iord>a.  rcfcribit  dotis  promitlio* 

|o  nem  t probari  ex  pruminSonc  vliiraruni  doti$>quod 
etiam  tradit  Dcc.in  rub.C  dc  cdcn.col.i . & in  l.A  ere 
dicorc$.coI.;L  C.depacl.Cur.iun.conf.i68.  col.a  fub 
nu.^.vcr.  (cd  bene  facit , quod  didlum  cA 4 nobif.  At* 
praconcluT.l67*vol.i. 

Probatur  tertio  iocoprominTiopericAcstdcponC 
tes  Titium  promiriircdccem5cio,cauramq,rcddcn* 
tes^quia  audiucrunf.jira  concludit  Aiber.  m tra^-  de 
tcAibus, parte  vltima.nu.  1 1 .cum  etenim  tciles  de  eo, 
ig>  (cniibus corporeis  percipitur, deponere debeanr,  le 
cudum  quod  vnumquodque  cuique  (cnfui  accomo 
datum  cAjPromilsio  autaccoint^ata  AtadrenAsm 
uudims.non  mirum  A tcAis  deponens  de  auditu  pro* 
Tnifstoocm  probat, Innoc.in  c.oim  cauiam.detcAib. 
^bb  & Fc  y ac  reliqui  inctam  litenscodemm.Bal. 
in  rub.C.A  ex  falAsinAru.  Albe,  vbi  lup.  & alibi  paf 
Am.&  Kiuc  opinioni  acccfsit  etiam  Irnol.in  c.auditis 
lau.i.m  i.notab.  dcelccl. dicens, quod  licet  pofsibile 
OtqucmaudirCtSc  n6intciligcre,&  (ic  vidctur>qaod 
»on  lutficiat  tcA€  diccrc.fcio , quod  Titius  promilsif 
Seio  decem, quia  audmi.niGcnamadiccerit.&  mtcl* 
Icxi  .*  tamen  id  magisdecautcla  cA.quam  de  nccelsi- 
rate  per  id, quod  h.ibctur  in  cap.a.dc  conluetu.  Se  pcc 
|l.ir.in  I rcAium.  C-dc  tcAib.  idem  dicit  Imol.  in  e.  i . 
^proc.Fcly.inc.iam  litcris.ou.4.detcAi.  Abb.ind* 
c.audiris.nu.2. 

llludtamenanimaducrtendumcA.qiri  rcAis  de* 

12  ponens  Aipcr  promjfsionet  dicat , vidi  ^ralispro* 
minrTitiodcc{,n6probaiproniirsionctn,qQiacum 
prcm«lsio  Aat  interrogatione,  Se  rcrponlionc  • corre* 
Ipondec  fen  Ais  auditus , non  viUis , nec  iAi  Arnfus  Abi 
inuicem  radent : viAiscnim  nefeit , quid  faciat  aurts» 
& econrra»vt inquit  Bal.tn rub-CA ex fal.  inAru.vcr. 
adcuideniiam.  col.i.  ita  concludit  idem  Bal.  incap. 
eumcauram.col.7  vcrl.qu1d  fi  tcAisdicir,  Vidiqubd 
|alispromiAt,&  in  d. rub.C.A  ex  falfis  inArum.ver.po 
ne  reAis  dicit,col.2.facit,quod  voluit  C7  n.  irt  l.te  Aiu- 
colum- 1 .in  qticA.  C de  tcA.  vbi  dicit, quod  in  a^u, 
f qm  At  fola  verborum  cxprcrsionc,  vt  promifsiu,iC’ 
Aatotisdifpoiitio,^  huiuimodi;qui  pertinent  ad  fen 
(inn  auditus , non  ad  fenfum  vifus , de  auditu  non  de 
Vifu  lotum  rcAcs  deponere  debent.  1.  Aepe  audiui.de 
olli  prx.i.diuusdcrc  milir.l.hacconAiIuisima.l^.pcc 
nuncupationcm.C.dcicAam. 

14  Si  tamen  piztcr  vifiimf  aliquid  aliud  addet, per 
etiam  auditus . Se.  inielli^cntia arguartu , probationC 
facicMU  voluit  Bald.ind.c.cumcauram'.coI.7.vcrf. 
quid  A dicit  interfui,  extra  de  rcAib.  vbi  dicit,  quod  A 
CcAisdicat^cio.Titium  promiAAex.quta  viduAc  prx 
fens  Ali, probae  quia  per  pizfeniiarri  omnis  lenius  cor 
pons  AgniAcatur.l.tcAtum.C  de  tcA.  quod  etiam  pro 
bat  illa  clauArla,  qujim  notarii  m inAiumcntisappo* 
nere  foieticgo  talis, noranus  pr^fens  fui,&c.  N^m  ex 
illa  probatur  vifus , de  auditus,  ex  proprio  pleno  clFc* 
diu , Se  Agni  Acatu , ergo  idem  debet  elfc  i n voce  viua 

x s icAis.quta  idem  c A modus  Agni  Acandi,  Se  f tcAcs  ac 
inAruincnra  zquiparantuc.idcm  tenuit  Albe. In  d. 
cra^a.dc  teA1b.part.vit.nu.14.Spccu.inrir.de  tcAc.S. 
I.  vcrAc.idcmqqod  non  prohibet.Cyn.in  d.l.  tcAium 
Cdc  tribus. 

16  Id  tamen  locum  Bal.  in  d.cap.cum 

caul^mtquSdo  te  Ais  dicit  imcirogatu$,an  T itms  pro- 
miferit  Saodcccm.rcfpondic  verum  elTc , quia  vidir, 
& pra*rcnsfui( : Iccus  A AmplicitcrrefpcNidcret.fcpie 
fentem  AiiCPei  non  autem  vcium  cflc,quia  non  fcqui* 
tur,inrcrAjii,cigo  hoc  audiuir,vt  not.m  l.i  .C.dc  erro, 
aduoca. 

1 7 Psauqttat  A tcAis  deponat , Scio  Titiq  ccotu  Scio 


prominAe,quia  vidi,dc  inccllexi.plcne  probat,  vr  vo* 
luit.Bal.ind.c.cumcaoijm,  propter  verbum  inrelle* 
xi,iundtim  corpon,  quod  ideo  liceiad  inreilc£Iu  re* 
fcramr,)ramcn  hoccafu  refertur  ad  qualitates  corpo* 
rcas.non  ad  qualitaresabAra^as,  Se  idem  voluit  Bab 
in  d.rub.C- A ex  fil.inA.nu.^. 

18  Probatur  quarto  loco  promifsio  f pcrconfcfsi  nC 
exrra)tidicialem,dc  vnumtcAcm.quidcpr  milsionc 
ipladcponat.  NamiAzduarArmipIcnarpro  ationcs 
iungunturad  faciendam  probationem  plenam, vtcft 
calus  notabilisin  c.  A.  de  fuccef  ab  intcA.d:  traditum 
Aliti  Bar.de  rcliq.fcribentibus  in  l admoncndi.  maxi 
me  Ripa  nu.2o6.  A.dc  iureiuian.6al.in  1.  A quis  ex  act 
gcntariis.lT.de  eden.  Alex. cdfi4?-vol.2.Cur.intrad^» 
dt  tcA.conci.45.Alti  <IT.dcci(.ii.  Alcx.conA7d.nu-4* 
vol.d.Cccpol.conl.ciuj.j.nu.io. 

19  ConirariA  t tamen  voluit  Bdl.in  auth.rogati.  C.dc 
rcAibuSidt  in  cap.An.in  An.4.columJcxrra  dcconluc* 
tu.vV  i n c.ap.l  iccr  cau  fam. extra  de  probar.  & in  1. 2.ia 
A.CAccrt  pcr.proiitcum  allegat  ad  hocFran  Cur.m 
d-tra^.dc  tLAib  colum.46.in  A.Sc  Alex.  Ab.ipA  con- 
trarius conf.  1 5 o.  mim.  10.  volum  .d.  Se  conf.  1 ly.tui.y, 
voiu-7.  vbi  etiam  adducit  Cyn.inI.i.pcn.  coi. C qux 
At  lon.con luet. vbi  dicit, quod  A vnus  tcAis  probai  de 

lof  numerationc,alius  de  confelsionc  numerationis, 
non  coniunguniurad  plenam  probationem, Se  idem 
no.in  l.A  ex  cautione  1 x^quarttio-C  dc  non  num.pcc. 
Se  ibicriani  plenius Saly.in  vli.qnxAio  6ui.in  c.liccr 
ex  quadam  de  tcAib.  Abb.in  c.cum  eaufam,amcpci). 
colde  probat, 

2.1  Prooaturquintopromifsiocx  confefsionct  extra 
iudiciali  in  caula  docis , quando  quisextra  ludiciuin 
con  Aletur  centum  promi  AAc  nomine  dons  Cur  iun. 
conf.  i6S.num.io.vbi  dicit, n mulictf  corAtcarur,fe 
alias promiAAe  centum  pro  dote  Alix  fux  hxc  cofef. 
Aoplcndprobatiplam  pTomilsionempcrtcx.inl.Pu 
blia./.A.ff.depof.l.cu  de  indebito-  I^.A.R.dc  proba,  de 
|dem  voluit  Cur.in  l.trmcum. lT.de  vcrb-obiig. 

Cxtera , quxdcpromifsionc  hic  forcaAc  dcAdera* 
bis,  In  ver  Acu.  Aipqlatio.de  in  vcib.  obi.  tradla.  repe* 
Fies. 

Q LV  S I O MCCXLV. 
ARGVMENTVM. 

In  quibus  cafibusPrincefrs  promouendo  in 
habilem  ad  dignitatem  illum  dirpenfare 
prjfumacur. 

s vmmarivm, 

I*  VnmoMiminhaiikmadJi^ftitatnn.inumdi^enJareprf 
fumitur. 

1 Scbolam  truditijoe  viri  Uttrati,muUofaeilhu , qstam  <d- 
tni  difptnfiti pr^fumuntur. 

i SeboUret  bont^i^  Uurati  ad  bent^cicrum pluralitattm  rar 
tollendi Jitnt. 

4 Promoutnt  fHbabibmtfnuttoma^h  prajkmitur  illum  di* 

JpenJare fi  in  referipto  adefi  vtrbumjiipenfamus. 

5 Prtnctps  etiam  infenor  inhabilem prominendo  tu  dijpen- 

fare  prafumttur, 

6 Eptfcopm  conferent  inhabili  beneficium  in  i/i,in  quibus  po 

tefi  di^fenfare prafumitur. 

7 Inhabilis  promotus  ad  dignitatem  itademljt  prafutnittsr, 

fiprombttens  esus  inhabslitatemfcicbat. 

8 Promonent  mdtgnumyquem putabat  dilfnnfalum,  ab  alia 

fuifiedlUtmdiJpenfarenonpraJumitur. 

p Inhabilis  etiam  ignorante  isebabilitatem , prajumitur 
difpenfatutji promoumt, cognita  inbabHitate,sdem fa- 
turus, 

\o*Pro- 


lofephi  Mafcardi 


t6  7roinoiitni  inhMUm  ad  exerctndam  iurifdiSiianefim- 
pirpritfumitur  iUum  difpenfart. 

% 1 Promotui  ad  dignitatem  prafumitur  diJpenfatui,quomo 
dotunque  appareat , promouintem  > tnbaUlitatem  non 
' ignorajfe. 

Contr.nu. i j-t*)*  14  Cow/'/,»w.t  5. 

'tXtAilumfacieniy  qui  pote/i  certo  obftaculo  impediri  ^fipo- 
tejl ftmptr  illud  nmduere prafumitur, 
l6Promotio  jola  non  ejicit , vt  inhabilit  difptnfatus  vide»- 
^ tur,ni[i legitima  caufd  cognitio prttefferit. 
Mtiamjipromouemjit  Pr incepi  Juptrioremnon  rtcogno- 
fient, vt  ibid.  nu.  1 7, 

Contr.nn.  1 2. Condi  ibid.nu.  1 9, 

^ Princeps/uperiorem  recognofiem,  promouedo  inhabilem, 
non  prafumitur  ilium  difpcnfarr,nifi  legitima  caufit  co- 
gnitio pracejfirit. 

2 1 Princeps  fupremus promonendo  inhabilem, illum  difpenfa 
re  prdfumiturji  inhabilitalem fiiebat. 

Et  fi  tgnorabatxpfiiuifiit  > nthilominut  promoturus  erat, 
vt  thid.nu.ij, 

3Z  Promotus  vbifalfum  narrauitpromouentiptunqnam  vi 
detur  difpenjhtus, 

X4  Promotus  a fubjlituto  a T dncipe  fupremo,  non  inteUigi  ■ 
tur  dijpcrifatus,nifi pracedat  caufie  cognitio. 

35  Promonent  inhabilem, cogente  aliqua  ntc^itate'non pret- 
fumitur  illum  perpetuo  babilitare. 

X6Pi odigut fi /iat  decurio,  non  pra/hmitur  interdicto  ad' 
■mntfirationii  bonorum  reuocata, 
i7  Dtfpenfatio  ex  eo  non  inducitur, quod  aliquid  a /uptriore 
dicatur  in  verbis  narrat iuis  literarum,  nifijh  in  diJpo~ 
fiuone  repetitum, 

lliDifprnfano  prafiumitur , quando  fine  ea  referiptum  non 
pojfii  sn  aliquo  etiam  mtnimo  operari, 

^ Pr*'  t ad  dignitatem,  ad  quamde 

I.  1 jufgcjat  jrihabilis  ,pia;rumit 

difpcnfatusi  promoucntc  illum  habente  authorita 
tcmdirpcnlaiidi  ita  fcripfir  Bar.in  l.quidairi  confuic 
ttanr,colum.z.vcrlivlr.cfl  videndum , quem  ibi  csctc- 
ri  Ajiu  (irquiui.  tf.de  ic  iiid.  & in  1.  Barbarius,  nu.12.^. 
de  olfic.p;arror.Bal.in  l.impciialis.§.2.&  ibidem  id  tc 
miitgl.inVcrf.cuin  oportct.C.dc  nup.no.pcrfcribcn. 

l.a  C.dcdiuaiiotHc.lib.  i z.  Abb.in  c.  fl  quandode 
xcicr.Oi:  inc.frarerfiitatisi&  in  c.prxtcrca. detetlib.co 
gcii.ik  jbidt  Fcly.col.a.candcm  fententiam  tenuit, & 
ab  obieclis defendit  Dcc.ind.c.ti  qn  nu.i7.&  loa-dc 
Js  na.i»  c.  vcnicns.de  accul.  Ant.il.otcl.in  tra^.  de  Ia- 
g'tin)atio.iib.2.nu.  j.Fcly.m  c.  cu  tnter  ptiotem.  coi, 
x.St  icq.de cxccp.Iat.in  d.l.Barbarius.nu.  i4.vbiatre* 
♦ fit  )ft.i  effe  magis  * cocm  opinioncm.ff.de  ofii.przto. 
Bon.dcCurril.intrawt.de  nubilit.nu.205.I0.Syiua.in 
tt.')ct.dcbcncticio.par.;.q.S.nu.4o.&  fcq.Rom.conf. 
zxb.clc^iodidti  Domini.nu.7.conli  j07.ii!  cafu  pro- 
Fofifztonrultationis.Coepol.in  irad.  dclmpcra.mi 
Iit  delcg  c.pcn.nu.26.Dcc.conf.6  t4.in cau.feud.in fi. 
late  ooffcd.inruisparaphratlb.fcud.inc.i.col.5.vcr. 
& hzc  refiitutio  de  pacc  iiiram.firinan.  Fely.  in  c cu 
cognouitret,ru-4.dcoffi.ddcg.  cu  alijs  in  hanc  fenti 
tiain  ad(iu£t<pcr  Ant.  Gab.'coucl-8.  tit.  de  pnefumpe» 
it  pet  Mandof.in ieg.de idioma.q.5.nu.4. 

Primo  ampiiaiur  ifia  conclufioiVt  maximi  proce- 
9 d.itin  iircrat is  t>uris,3t  eruditis  tcholaribus, quia  cu 
ns  facilius  Papa  difpenfst<c.  dc  multa,  in  fi.dcpneb. 

S  vbi  et>a  habetur,  quod  t fcholarcs  boni,  & licerari  ad 
beneficiorum  plutaiuatcm  tiint  extollendi, vr  proba 
tui  etiam  in  c.cx  eoideclcd.in  d.ttadk  Rcbuf.dcpri- 
U,i.l'chol.priu.J9.nu.i.&  fcq. 

A mplia  rtccundo,vt  multo  magis  proccdar,quaa 
4 doin  refer, pio adeffet  verbum, tdifpSlamus,  & elJet 
cxprcila  ca  difpcnfationis,quocafuproqK)tusctiam 
quoad  defedus  imis  naturalis  per  promotionem,  di> 
tpcntaius  prslumitur,ita  Rebuf.in  pra^  bencfi.iau 
^ tul.4cdirpcnra.vbihaacdicu*commuacn opiaio* 


nem  hoc  idcin  placuit01dr.d.c0nr2j6.col.a. 

Ampliatur  tertio,  t vt  procedat  nedti  in  fupremo 
Principe, proutfuprad.  iuta  loquuntur,  fcd  ctia  inia* 
feriore  in  hiscalibus.in  quibus  potefi  difpenfare  ,^a 
tunc  promoucndo  inhabilem,  vel  indignu  przfumi- 
turdifpenlare.itaSpcc.in  tit.de  difpcnfatio.inS.  fune 
quoque  in  fi.vcrf.  io.no.  B il.  in  1.  cam  quam,  coi.  10. 
vcrf.dcmum  quzro.  C.  de  fidcicommiL  qui  loquitur 
in  Comite  Sabaudiz.  AIex.conf70>  col.fi.  voIum.4> 
Dcc.^in  c.  n quando,  nu.z  i.  de  relbrip.Oldr.loquimr 
dc  Epifcopo,&  capituloinc5f.;20.hasallcgationcs, 
col.2.verl.przterea,  video  in  Epifcopo/ qui  alferit.qt 

6 licet  t Epiteopus,  qui  tine  comparatione  eff  minor 
Papa , & qui  non  habet  poteffatem  contra  ius , aliqd 
conferat  alicui , vel  promoucteum,qui  de  iurc  com* 
muni  promoucri  non  poteft,  nec  illud  fibi  poteftc6* 
ferrUn  calibus,  in  quibus potefi  difpenfareintcliigi* 
tur  per  tex.de  gl.inc.qui  in  aliquo,  diff.si.c.  fraterni- 
tatis de  fchifmat.c.vcnicus.de  fi.prcsbyt.cap.diaconi 
dift.)  5.C.  fi fcruusdin.54.  lunoc. in  d.c.vcnicnsdcfi. 
presby  t.c.fupcr  co.de  bigam. 

Liin.tanda  tamen  cfi  hxc  concludo,  vt demfl  pro 

7 ccdat,fi  piomoufs  t fement  habilitatem  promoti,  fe- 
cus  fi  ignora ffer, quia  tunc  non  przfumiturdirpenfa- 
rc,vt  tradit  Rom.d.conf.2id.num.7.hinc  dixit  Socy. 
conf.99.  coluin.4.verf.  relpondco.  volum. }.  quod  d 

g quis  t promouit  aliquem  indignum  ex  eo, quod  arbi 
trabaturillumfujfledifpenfatumabalio,  non  przfu- 
mituc  cx  tali  promotione  illum  difpSfare  velle.  Ncq.. 
id  quidem  dubium  habet , omnes  enim,  qui  dc  fupe- 
rion  conclulionc  meminerunt,  tradunt  indubitanter 
eain  ita  demum  procedere, li  faterueoetit  promoucn 
tis  fcicntia,ali4slecus. 

9 Subliinita  idam  limitationem , nid  finhabiliratS 
^notans  idem  fadurus  fuiflet  li  Iciuiffct,  Bart.  in  l.r. 
C.fi  fcru.vcl  lib.  JO.vcrf.cx  quo  nota.lmo.iod.1.  qui- 
dam confulcbant.col.s.verf  cum  vero  non  requira  • 

10  tur.  ff.idcrc  iudic.  vbi  cx  hoc  infett,fq>  quando  pro* 
muuetur  aliquis  ad  exercendam  iuiildidioncm)quia 
ccolctur  promuueri  propter  cius  virtutem, & probita 
tem  cenfetur  fecum  difpcnfatum,  ctiamd  non  probe 
tur Principisfcicncia.  Idcin voluit  Roman.d. cond 
2i6.num.7. 

Sed  dubium  maximum  eft,  quomododcifta  icica 
tia  debear  apparete  .-Circa  quod  variarut  iuris  inter- 

11  pretes:  Quidam  enimfquomodocunq;  defeientia 
Principis  appareat , difpcnfationem  ptzfami  voluc- 
runt.lnida  lententia  fiiir  Acgid.Bdlamct.decif.6v6. 
concludo  extra  Rotam,  na.2.verlipatct  primum,  vbi 

X2gcncraiiterdicio  q’tquandoquisadum  ,qui poteft 
ccrroobftaculo  impediri, d poteff  videtur  tollere  vel 
k illud, quod  impedimento  cffcpotcd,edo,quud  ni- 
hil dc  hoc  dicat, quia  co  ip(6,quodexcedic  videtur  rc 
moucrc , nc  lua  difpcnfatio  reddatur  eluforia , vt  in- 
quiT ^detn  Bcllam.docif.  745. licet  obfctuct,nu.5.eiur* 
dem  opinionis  fuit  Parif.conf.44.nu.i  j.volum.4.vbi 
plus  dicit,  quod  non  Iblum  d Princeps  fcit,  videtur  di 
lpcn(arc,fcd  cnadcdvcrifimilciquodrciat  cx  not* 
per  Bart.inl.r.C.Ufer.vclIib.ad  Dcc4ifpir.lib.io.can 
dem  opinionem  fcquutus  cd  Roma.d.conf.j07.&  d. 
couf.2  t6.cum  nSnullisalijsrclatispcr  Oab.  d.concl. 
8.nu.  2.  & fcq.  & num.  1 1 . vbi  idam  opinionem  dicit 

* magis  * communJ.Sccunda  opinio  t mpetiori  admo 
dum  contraria  aflerit,  ita  demum  promouentem  di* 
fpenfarc  vcllc  przfumi,fi  in  ipdsiitctisdc  inhabil  ita- 
te promoti  faua  dt  mentio.  In  hancfcarcntiain  de* 
fcendit  Butr.in  prooem.dccr.  col.^.vcrf.  vbi  exigitur, 

2ucm  fcquitur  Fcly.in  c.  d quando.num.6.dcrcfcrip. 

lld.conl.;28.ad  ideprimo,  coI.pcn.vcrfitC  articuli. 
loan.de Sciua.in  traa.de  benef.  d.q.S.col.  pcn.par. 3. 
cd  alijs  addufl.pcr  Gab.vbi  fup.Qu.y.vbi  dicit  in  iilU 
terminis  loqui  aecif.Beliam.i6/.&  728. 

14 
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nlfi  & de  defedu  dat  mcnno  per  pr^^moucnt^*  & di- 
camrrupcrhocdirpcnUre.  ita  Caldcr.  conLS.ancxi* 
ftens  m jrrate.ritu.de  refer,  dicens  ita  c<re  dc  iWlo  eu 
rix.cuiusomMrioviturct  aduin, CUIUS  dyti  quoq;  ine 
mincmni  alii  plurcs  rciari  per GjU  vbi  uipra  nuin.7. 
dcft.icd  hanc  opinionem  reprobarin  ipccicFclyn.ia 
cap  cum  vig;c(tmum,cot.pai.dcoiE.dclc^.  cuoi  alifs 
ibi  addu^is- 

15  In  iftot  opinionum  condifludidin^ucbat  Fcl.in 
cap.nonmii  li$.num.  r S.col.  1 8.  vcrCibidem  optimi  fa 
cir  dc  it^fcriptis.  quod  aut  ex  iitcnscolii<;i  p5t|Princi 
pem  fciuiAcinhabiittatcm  • dc  tunc  prarfumi>ur  difpe 
rah.dctdomodo|proccdar  prima  opimo  :intclligi* 
tui  enim  quomodocunqueex  luens  dc  fctcnria  con- 
flare potclt-  Aut  ex  lireris  mhil  omninode  fctcmia 
colligi  potcft.dciuncproccdat fecunda c^inio» de  ). 
dc  non  prziumirurdilpcnfauo  > quam  diwndtoacm 
te^  Gab.  vbi  fupra  nu.q. 

16  L>niiurccundo>vtrcquirarurt legitima caufx eo 
gnitio.non  autem  lidbciatfola  promor  ia  glainc-  s. 
in  il.  1 dc  ibi  Hodicn.in  pnn.ibi  difpenfatam  vbi  Io. 
Andr.vcrl  tudic.quodipfofadadc  Anr.de  But.vcr. 
quznt  gi  .1 . Ancha.vcr(!tu  dicCard.  verf  qucm.non* 
dum  probatur  dUpenlatlo.Abb.verl.fcd  pro  concor- 
dia.lOandc  Anan.co!.i.vcrf.ipfcautcm.dercirma. 
Dec-ind.c.fi  piando, nuin.ipacrclcrip  Rum  conf. 
a^i6.nu.8.conri.;o7.mc4.  lmo.in  d.l.quidiconrulc* 
bant.col./.dc  fcq.ff.dcrciud.Iar.ml.3irb.uiu$.coI*}. 
vcrf.itcni  notade  col.fcq.  ff.de  otiic.prxror.  Anto.de 
Butr.de  Hcui  .Boic.in  d.c  vcnid$.dc  tiliis  preday.  £>cc. 
inc.cum  mcunt^lis  /.infcriora.deelc^.€.dediucrnt. 
dcclctlC-coniu§.coof?S7-nu  >.3tconf.59.  Curt.fcn. 
conf.i6.conr.Jb.num.6.conl.)5.num.8.Franc.  Ripa 
detcfaiprerpon.))‘Fciv.mc.prxicrca.dc(clbb.cog. 
Alcx.conf.  70.  nu.  24.  vol. 

s 7 Amplia  i(la m hmitationcm.vt procedat f nedum 
ininfenorei  Principe  prout  lupracit.  lura  loquQtur, 
kd  etiam  in  ipibmct  PrincipCirupremo,qui  non  pne- 
fumicurddpcnlarcpcr  promorioncminili  fuper  inha 
biliiatccauiic cognitio  prxccQ'cm:ita  fctipiltCald. 
d.conf.8.  veri. imo  non  congrue,tir.dciTfaip.quSrcn 
tentiamtHdcmramplc^iS^.conf.99.  SercniHimus 
Kcx.mis.vcrr.liui  adbancobic^iortcm.  vol.j.cmn 
aii)s  addu^.sperGab.d.concl.S.nu.  10. 

IS ' CoiirT.u.uintraincnrcnuitDcc.incap  liquando. 
RU.i9Aicrc(crip.po(i  Abb.in  c.a.dc  fcilm.iaf.m  I.Bar 
batiuSr4.ol  ?.vcr(.itcni  noro.lfdc  otfic.prxtor  Oldra. 
cnnl. ) 30tad  idem  vidctur.nu.8.cum  ali|S  addud.pcc 
G<b.vb>  lupra. 

19  Sed  potetis tvna  cum  RomanodiUingucreconC 
a;2d.fccundiun  calus  lubicqticntcs. 

Primuscafuscftiquando  promoaer  Princeps  fupe 
• rimein  recognoUens<habcnsramcndilpenrandi 
«xotclbtctuncad  hoc.vtdifpcnfatu  t prxiumatiir.  cau* 
fx cognitio  prxcedcrc  dcbtt. quemadmodum  tr.idit 
laCiA  l.Barbarus.mi.i4.R.dcotb.  prxcor.Fely.inca* 
pixtcrca.nu.s.  dc  tcilib.  cogcn.  Alex,  m coni.  70.  nu. 
a4.volum.?. 

Secundus  cafiiscllrquando  promouct  nbrccoeno 
fccnsfupcriotcni.vr  fvmr  Papa  dc  Imperator  :&  tunc 
aidilKnc^ucnduin  cft»quodaurpromouit  ffeiensvitiu 
dc  inhabilitarcm  promoti  1 dc  dubium  n6cft.quln  eo 
^lorquod  fciai  difpcniarc  videatur,  vt  tradit  laf.  vbi 
uipra,Aut  inhabilitatcm  ignorans,  dc  file  aut  promo 
zi  tus  promonenti  f falfiim  narrauit.dc  nulla  cB  ida  pro 
moriobabrcptitia  ;aat  non  narrauit  falfum.fed  ,piuo 
toens  motu  proprio  momsed  adpromoucndum  i tue 
X3  eA  videndum,  an  (i  promouens  f feiuifer  inhabilita* 
tem,nihi]ominus  promouiAct.necnc  Nam  H inhabi 
litate  nonobAamc  promotuniscrat,difpcnfatu  vi< 
detur  .-fccusliinhabilitatccogima  ptomoiurus  mi- 
Bime  erat. 

TccbuscafuscAt-qb promouct  fubAitutusabipro 


ruperiorem  non  recognofccntc,  vrpura  B Pontifex 

24  Epilcopopromoiioncm  comittar,  runclempcr  f re* 
quiriturcaulx  cognitio. quia  fupcnorcommifiirer* 
vt  cli  ^amrpcr(bn  tidonei,dco<iini  vitio  caecas. cap. 
caufam.qux  dc  eicclio. 

Limita  tcrtio.vrnon  proccdarconclufio,  quando 

25  promoucnsinh3bild,prumoucrctillucoj;emc  t ali- 
qua necclTitatc  quia  non  prnprcrca  ccnfctxr  diu  per- 
l^iuohabilitalTc.rccundum  do^un.nm  B.ir<in  l.i. in 

* fin.  e.  qui,  dc  a qutbus , vb:  voluit , quod  II  prodigus 
idtcuicrai bonis iiucidi^um.dc  curatordaius  fuit  af- 
fumprus  ad  decurionatum,  vel  inter  PiiorcsCtuita' 
tis  quod  per  hoc  non  dicitur  rcuocata  intcrdiciio,  dc 
hoc.  quia  vt  ibi  dicimr  in  tcx. potuit cotingerc.  quod 
urgentibus  nccelTicatibiis  Ciuitaris  fuerit  inhabilis 
alfumptus,  dc  propccrca  ex  rali  adu  dc  ncccili  a re  n A 
fequiturKuocarioinrerdtdionis.quod  diduin  Baru 
interminis  noAns  multum  commendat  Icquemio» 
Ruy.conf8s.col.pcn.nu.i5.ucrfdc  illud  etiam  eoo* 
Brm.iiurihb.4. 

Erhxcemnt  etia  loco  additionis  adca,qux  fupta 
diximus ih conci.  5 X2. cum fcq.cum dc di4>cnfa  io ■ 
27 nccgiinus,qu!busctiamaddedirpcnrarioncm  f non 
exeo  I6I0  induci. quod  aliquid  a (up  norc  dicatur  in 
uctbis  narratiuis  litcraru,  ndi  m dtfpolitione  Iit  poA- 
modum  rcpceimm.quod  anrca  narratucA.utcAglo. 
inclem.G  Romanus.inucrr.ualida’n,dc  ibi  Card.  dc 
prxb.Ioan.dcSylu.intrad.  dcbcnef.in ) par.q.8.col. 
B.G ib.d. conci. S.nu. 21. dc prxfump.  qui  etiam lub* 
28  iai^itituncdifpenlationcmtprxfumi.  quando  non 
pollet refchprum  line dilpcnfationc, etiam  m mini* 
moopCTari.fccus  Aaliquidqpcrari  poiTct  per  didai 
Rcbof.in  fua  prad.ttt.de  dilpcn.nu.8. 

^0T/CZ,rj/0  MQZXLn. 

AK.GVMENTVM. 

Qualitates  aftus  praecedentis , an  & quando 
in  prorogatione  tepctiiae  cen feantur. 

iVMMARlVM. 

I 7roro/4/ w prdjumitur faSia  cum  omnihui  quaUtatihus^ 

quibui  cratfaiius  primus  a£iut,qui  proroqatus  tfi. 

X ProragAtioUrmtniMfoluidum  fjiia  debitori  ex  mutuo 
non  tmpedittquomtnut it pojjk  opponere  exceptionem 
non  Humerstd  pecunin- 

j Exeeptto  non  numeratd peeunid  % rwnopponhurcontrn 
geminatam  eoofejhontm. 

4 DtbUoriyqminif?menjemfuh pputexcommunicatiomt, 
/oluere  tenetur,  fiterrmnui  prorogatus Jitpojl  illum  tef> 
• minum fi  non fblutt,excommumcabitur, 

$ Mutattovoiuntaip  prafumttur. 

6 xAb  aiiu  faflo  quis  in  dubio  recedere  veBe  non  videtur, 

7 Prorogatus  M^us  prafumitur  eum  omnibus  qualitattbut 

pr£(tdcntibutfiueprorogatiojiatiH(OHtirunti,fiuee9C 

mteruaUo. 

8 Pfnet  appqfitd  priori  ailui , m prorogatione  eius  repetiteo 

prafummnturXlontra.vt  ibid.nu.^. 
to  Locatioait  ttmpmfiprorogatumfitypirturqupsnprima  /a 
catiosu  appofit(  erant, repetit ( non  inteUsguntur. 

I I Juramentum  inprorogattone  repetitum  prpfurmtur. 

1 2 Promittens  /oluere  eum  iuramento  intra  certum  tempus, 
fi  prorogatus  eft  terminus,  ir  intra  terminum  proroga 
tumnon/olust,  efiiciturperiurm, 

Coatr.nmm.  i ijbtd- 

14  prorogatio  nonprpfitmibttr/aJia  eumprfeedftibutygna^ 
litattbminprpteedieiumtertq. 

t j Ftdeiubens  ad  certum  tempus  fiprorogatum  fit pristeipa- 
, UdehstsimjnonpTf/umtturp^TOgcaafidaiuJfio. 

Pro- 


/ 


lolephi  Mafcardi 

tn  tPfx^umhurfadacumoin 
A J ^JgciLlv^  nibusciurdcm  qualitatibus 
quibuscracnausprimusattiis,  qui  prorogatus  eft.  1. 
led  & n mancnrc.flF.de  proc.  vbi  Pftinpo.  ait  fi  durSte 
tempore  preprii  prorogatiofafta  fit  > nihil  mutatur, 
dccaufa  poncnfionis,ncc  de  aliqua  ex  prioribus  qualt’ 
tatibus.  Icd omnino  idern  precarium  cenlerur  > quod 
primoctat.ldg  colligere  licet  ex  i.  Labco.§.  haec  aut. 
fF.de  arb.clo.in  e.  hwqui.aurh.  deprxbcn.Jn  6.1ar.m  1. 
cum  ftipiil.irus  fim  mihi.tF.de  verbobli.&  in  1.  i.in  fi. 
C.deiud.BaI.inl.acccpt.i.i7.q.Cdevfu.&  inl.vnica. 
lo.quarfi.Cdc  his.quc  pc.nom.Sc  cdf.id  ;.vol.3.&ia 
Uiconfiante  Cde  donat.antcnupr.  Gcmi  ind.c.hii 
qui  aiuh.de  prxb.ind.larc  Cagn.poftIaf.So.&  Alex. 
inl.lccFa.nu.ps.  ff.fi  cer.  pct.  Tiraq.de vtroqirctrad. 
par.i.gl.7.nu.27.S.i.  Dcc.inl.certi c6didiio.Si.fi  num 
ir»os.in  fi.ff.fi  ccr.pct.flc  confi  394-  pro  vera  rcfolutio- 
ne,nii.5.  & irarelponfumfiiiQeincSr.  Neapolitano 
tefiamt  Alfi'ci.  dccif.  1 10.  verf  in  contrarium  dF , di> 
t cens  quod  fi  mutuafii  fcciitum  Titio  Cal.Apr.lbluS 
da.  & deinde  terminum  illi  prorogaucris»  poterit  ni- 
hilominus apponere  exceptionem  n6  numeratx  pe- 
cuniar.  Nec  excluditur  vitcutegeminarvcofcfiionist 
iuxra  tradua  in  l.incontradiib.  Cdenon  num.pec.  q 
5 h^bet  quod  contra  t geminatam  confefitoneifia  ex 
ceptio  non  datur, quia  prorogatio prxiumiturvna,6c 
eadem  cum  primo  termino  ,&  intclligitur  fa^a  eu 
qualiiate  primx  obligationis,  idem  voluit  Inno,  poli 
Hofiicii.iu  c.prxtcica  ad  fi.de  appclla.vbi  dicit, qu5d 
4 li  pratcpiu  t fuit  debitori, vr  creditori  intra  menfem 
latisfaterct  fiib  poena  cxcomunicationis,  fi  proroga- 
tus fir  terminusad  alium  menlein , fi  intra  terminum 
proiogatum  nofoluerit  cxcomunicatusintclligatur, 
quia  prorOc.ario,  eu  omnibus  luisqualitaribusladla 
praiiimitunquod  etia  voluerunt  Bar.  Ale  lafi  & Caf. 

inl.i.S.&  poftopcris.C.dcnou.oper.nunc.  eu  alijs 
piiiribus, quos  adducit  Ant.Gab.tir.dcdil.cocl.z.vcr. 

2.  Ampita.in  ead{ opinione  fuit  Aug.  Bcro.  cof.  156. 
rn.2.vo!u.?.Tib.  Dcci.conl.io2.nu.is,vol.3.faciiad 


cert.petat.Sc  ibid.  Cagn.cum  alijs  addu^s  paGabr. 
ind.concl.z.num.i  i. 

Contrarium  ftamS  voluit  Dec.in  e.  decaufis.  coi. 
^.vcrf.lcd  aduerrendum  cfi.de  offi.deleg.  Bald.conG. 
43p.volum.i.Iaf.&  Dcc.ind.l.ledFa.ff.ficcr.pa.Soc. 
conf.pp.infin.  vcrf.difcutiendum,  vol.3.Bcro.q.ioo. 
nu.6.Gtat.confii5.nu.i6.vol.s. 

14  Limitatur  coclufio,  f vr  procedat  in  qualitatibus, 
qua:  ex  voluntate  partium  dcpendent,recusaut€  quo' 
ad  prxmdicium  terti)  .Quapropter  pignora  propria, 
atque  iuramentum  proprium  repetitum  intdligitur, 
fccus  autem  quo  ad  eaK)u;  ex  aliena  potefiate  d^n 
dcnt,vclutj  lunrfideiuino.  Nam  fi  quis  fidciuuerie 

15  fintra  certum  tempus  prorogatione  principalis  noa 
intclligeturfidciuffio  prorogata.  Idem  erit  fi  ^alio 
quis  pignora  dederit,  quemadmodum  optime  tradi* 

* tuidlafoncind.l.lc^a,quam  ‘omnesfequtintur.ff. 
fi  certum  pcta.de  decif.Tholofana.8  t.incip.  item  fuit 
quxficum . 

Reliqua  videas  apud  ipfum  Gabr.  d.concluf.  i.Sc 
Rcbuf.in  concot.titu.de  prorog.dilat.fupra  in  verbo» 
dilatio. 

QO^N  e LV  S 1 O MCCXLVn, 

ARGVMENTVM. 

Proteflationemnon  prxfumi»  Se  quomodo 
probetur. 

%VMMARIVM, 

1 Proujlationonprafumiturfalla. 

2 Prottjiatio faSlafrobatur  iurammto prott fiant». 
Centrar.ibid.nu.l. 

4 Proujiatio  probatur  tx  feriptura  dttain  aifisti/eripta. 


f haiK  conclufionS.qma  mutatio  tvoluratisnoupfu 

6 mitui.  nec  in  dubio  qms  ab  acFii  | lam  facio  recedere 
VI  Hc  viduin  .1.1  iim, qui.  ff.de  proba.c.  maiorcs.de  ba- 
piit.rr.aditum  hin  a nobis fnp.in  conci. Mutatio. 

7 Amplia  pnmojfiam  conclufionc,vt  procedatf  fi- 
ne pror»igatio  UCti.  fuerit  incontinenti,  fiue  ex  inter- 
uallo.Ribuf.intoncor.  tit.de  proroga,  dilat.col.i.  in 
verfiiut  fiicnitacla.late  Cagno.poft  laf.  ind.UedIa, 
nu.p8.tr.  lictr.pct. 

Ampiia  fecundo,  vtcrid  procedat  conclufio  in 

8 nalibus,  quiaciat  rcciisin  prorogatione  tepetits 
prxft'muntur,id  tradit  gl.in  l.Aemilius.in  veriirellitu 
tu  fr.de  niinonb  Bar.md.l.i.S.&poftoperis.ffdcno. 
cpe.imnc.A  pofteumibidrm  Alcx.fic  lal.lnno.ind. 
^.prxicica.A  ib.  But.&  Abb.de flppcl  Tiraq.de  vtto- 
Que  rctr.par.  1 .gl,7.nu.i7.  Boer.dccif.  2-<4.vbi  lati  de 
b<x  cum  abjs  pluribus  adduilis  pcrGab.fup.cit.coa*^ 
c!i;»’0.7.  nuni  8. 

9 Cor.rrariumttamcn.giimopocna  in  prorogatio- 
ne liut)  repetita  prarfumatur, tenuit  Bal.in  l.itcni  que- 
mur.ii  qui  implet0.c0L2.vcrf. iuxta hocquzritur.  fi'. 

10  t<H  ati.i  hi  dicir,quod  fi  tempus  f locationis  proroga 
tum  iii4  uena-.qna:  1 n prima  J ocatione  appofiia:  erane 
repet  i:x  iiun  intclliguntur,cum  alijs  adduQispcr  Ga 
bnei.vbi  liipra. 

1 1 Amplia  tetti6,ur  etiam  t iuramentum  in  proroga 
tionc  repetitum  inteiligatur.  Bald.inc.vcnerabilem, 
col.pcnul.vcrf  ponerelatusdc  elcil.vbidicitiquodn 

12  quis  t piomificiub  iuramento  fqlucrc  intra  cermm 
icnipus.  & proi  ogarus  cfi  tam inus , & intra  terminfi 
proiogatum  non  Ibluit,  intclligitur  penurus,  quod 
etiaui  voluit  Bar.in  d.  I.i  $.  & pofi  operis,  de  ibiOO. 
if.de  nouiopcr.nuncia.Calcan.confi.2p.coium.pcn.  . 
verLde  fi  confcntiic  debent.  laLlate  in  d.l.  Ic^a»  ff.fi 


1 non  prxfumiturtnifi  probe 
1 rOlClCatlO  tur,  Bald.inl.fi  maior.lapti- 
ma,in  fi.C.dc  tranfafl.  facla  cnim,cuiufmodi  cfi  pro- 
tefiacio,n6  prsrumuntur,vt  late  fuperius  oftendimus 
in  conci,  f.itlnm. 

2 Protcfiationcm  aut  fafiamfuiffef  iuramento  pro 
tefiantis  probari  mcmorix  prodidit  Batt.  in  1.  fi  quis 
vlunota.Cdepofiti.pct  illum  tcx.in  fi.ibi,  dchoc  pec 
iuliurandum  .'itfirmaucrit.  cuius  fcnicntiam  fimplici 
terrefett,  de  lequitur  Guid.  Papx,  fingul.  S44-  in  ptiu. 
de  decif.244.  Quiljpiam  in  caula  fiia,  nu.  1 . verf.  & pro 
hoc  bene  iacit,  quod  notat  Bart.  de  e.  Idem  tenet  Lut 
douic.Roman.lingul.22io.tu  repetis, nu.i.dc  hoc  ma- 
xime procedit  cum  is,  quipetit  iuramentu  defctri,efi  . 
botuc opinionis, de  famx,ita  vultGuid.  Papxfupra- 

* cit.dccir.244.nu.i.vcr.maxim^fitalis  fit bonx fame* 
allcg.l.nonomncs.^.a  Barbaris,  ff.de  rcmilit.facit& 
nulli, in  fi.de  clcCl.lib.6. 

3 Cbntrarium  tamen, f quod  immoprotefiationon 
probciuriuramcnto  tenuit  Bald.in  d.l.fi  qpis.nuin.4. 
Vcrf.vlt.nota.Vbi  tamen  diltinguir,  quod  iuramentu 
purgationis, in  quoquisiuratdcbonaconlcientia.dc  - 
quod  non  fecit  libi  protefiari, probat,  fcd  protcfia- 
tioncm fa^am  fuill'cncquaquam  iuramento  proba- 
ti poteft. 

'4  ■ Probatur  fecundo fprotefiatio  ex  feriptura  maxi- 
mi in  a^sconfcrijpta,  nam  ea  indubitate  fidi  facit 
protcfiationcm  fitaam  luiffe , ita  dicit  Bald.  in  d.  l.fi 
quis.nu.4.C.depof  cuius  fcncentiam  probat  Hietoo. 
Gtat.conf.8  ] .ou.  i ;.voi.  1. 


« 


DIgitized  by  Googie 
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C 0 ^ C l,ys  I O MCCXLVlIl. 

ARGVMENTVM. 

Proteftationem  non  prafumi  repcticam 
inaftu  h(ko  ex  interuallo,  & idcirco 
peraftum  contrarium  tolli  an, Aquan- 
do verum  (it. 

SVMMARIVM. 

% Prott/latiojimpttx  non  prxfumitur  restita  in  afJt/ , qui 
poji(.i fittxinterua>h . 

^ *PrQujtaUo^quoii quh per  refponjjomm aJ tibtSum  no  in’ 
ttndii  conteJiariUtfrn,iuu.itqmied  rcfpQnJionem  tn  conti 
fteotif>iil.tm,Jicus  quoad extnterua^o. 

5 Protefiatio ptr  aflum  contrarium pofteafaHum  tollituT. 

4 7roitJia'k>nsbtl iuuaUfiabta  rtecditurperfiihtmcon- 

tr artum. 

5 Protrfiutum/i  a partibus  fuiUvt  fttpir  pofTelTorio fu  fpen. 
fopetitorioprocederttur,ff  ex  abitam  eon/iat  paries  fu- 
per  petitorio  e^iJPeJndrxfttper  eoproctdere poterit. 

6 ProteJiaUonipriteedmtipercontrafiiim  tranfaihonispo 

ii  eafubfeqautum  nnuneiatun?  prajumttur . 

7 ProtefiaUonnn,non folumfaHum  eontraruimjed  iy  ea, 

quafunt  conftquuuua  faiU  huiufmodt,  tollunt. 

Qucd declar.tbtdtn'  nutn.  9. 

8 Continentia  efl  tonftijuvtiua  ordinationis. 

20  ProujiansffnolUf.dnukert,fJiduubeat,a proteftationa 
recedere  vieUlur  . 

II  *ProUjhnsfeper  nuUumafhsm  veOccum  tali  contrahere 
matrtmontun:.ficum  illa  publice  contrahat,  a prtorivo^ 
luntate  recejjijje  videtur . 

Prottjlans per  abfuM  contrarium, non  videtur  recedere  d 
protejiatione  ,quando/cienfe , ^con/cnUentepartead- 
uerfaprottpatusefi. 

13  Proiejiatioclandeflinainafiu  dependenti  ab  tprhfrum 
Partium x>oiuntate,niJimetus caufa Jit  ,nibil  releuat, 

14  Ptotejiatioclandejiina i nibilreleuatinpraindicutmter^ 

15  Protejlationon  noeet  nifconfentienti in  his , quadepen’ 

dent  ab  .imharu»;  p.rrtitim  x'olunfate . 

16  PrvteJiatiofa^acumiuraimntOi  non toHitur per aiium 

tonsiuriuia. 

17  Muistr  qua  jurando  protefiatatJlfenoUe  confintire  alie . 

nationi fundt  dotaUi.Ji deinde  ron/intiat  etiam  cie  iurq’ 
mtntvno^^idefurapfson  voluntate  recejijfe . 

J8  Pnde^auoper  aHum  contrarium  metu  fa^umnontoU 
liiur . 

J 9 Ai uUtri  dande fiina  proteJiatio,quod  non  vult  conjentir* 
aUtn  taomjundi dotatu  Jiid pal  vn propter  metum 
riiidicrt  ncn audet, prodtfi. 

20  T^roteftatio  non  probat  metum. 

2 1 Protejtatio  deel4rat,quo  animo  qttid fiat . 

21  Proteftatioeonfcruatiiefprotffiantis . 

2 3 ProteftaUo  conferuatorta  iurtt  alteriut per  giitem  eontra 
rium  non  tollitur . 

24  ^rotejiatio  in  dubio  aPhemftquentem  declarat. 

■d^usjtq/etnsin  dubionon  tol{it  prottjlationem prace-. 

26  *ProteJiationontoUitur per  apium, protejationi  prafunt’ 

ptiui  contrarium.  ^ 

27  ^Protejiatio  quando  fit  ad  dc^ndum  certum  inteUePiu fa- 

ao  multiflmitr  , „oa  toUitur prr  nOum  ft. 

quentem,  i j 

28  d^coie/iationis  materia  remi^ur. 

i-9  Protefiaiepin futurum  concepta,  iyperverbaptmraha 
in  a£iu,quifis  ex  interuiUM . 

30  Ptroiejiatiohabens  infuturumverbadero/atona,  tcUu 
99ttfinjum  ajiquenti  aQu , 


3 1 Protijiatioftbia  / itio, ne  me  recipiat  Jn  fideiit/ior? , qni4 
nolo  tenertprafumit ur  repetita  in  tpfa fidtiujione. 
j 2 Proteftatio  in  ailuftqmnti  ex  interuallo  repetita  pr^fitmi 
tur, quando  *Jl eadem  ratio  in  ex  intei  ualio JaPio. 

^3  Prote/iatiomaPiuJequenu,  quando cctde.ifHr  upmteu 

rermjjiue , ' 

^ Prr\r6^fri5f  in  ^f^^pJcxfno  pnclumtnjrrc- 
* ollca  Hc 

cx  intcriiauo,&  idcirco adluin  illum  non  impcdif.ita 
Concludit  Barr  in  l.non  lolu  m,S. mone,  iiiim.  t6.ft.de 
nouiopcr.niinc.allcg.i  pci  rcrcntioncm.C.dc  vfur.^t 
argum.l.n  quis  ira.ff.de  auro,  5c  argcn.lcg.  idcin  tenet 
iplc  Bitr.in d.l.qm' alicna.S. fin.lf.de  acquir.harcdi.3c 
jnUeqiiia.^.fi.Cdcpaa.3c  m I.Tma.  ^.pcnult.fl.dc 
vcrbor.oblig.lmqI.Ruman.6:  Aicx.  in  d.i.n61olu<ii. 
§-morrc,3cibi  fsf-num.i j.vcffic-fecundum  habes-di* 
cii  idem  rencre*  communiter  Modern.ini.  padla  no- 
uillimaiC  dcpa^-5t  paulo  poft in  vcrlic.li  tanun  v c- 
listcncrcconclulioncrn  Bartojjjcol.  6. in  prme. dicic 
h.inc  cllc  tnagis  • communC  opinionem  DD.omniu 
idc  tcncruAbb.Ioan.de  ltno.Anton.de  Bufr.3f  lo.in, 

■ And.inc.cum  M.Fcrraricnfis.dccoftit.  Feiy.  ibide 
nu-6S.inquaria  partc,vcrfic.i.conclufio/3c  poft  eum 
jbi  Dcc.mm1.19.idem  volunt  lo.in.And.inrcg.  exce- 
piionem.de  reg.iur.in  6-3:  HoIt.inlummadcc6ftir.§,. 

quando.vcri.lifit  nuda  proteftatio  qui  referuntur,  3c 
approbantur  a Fdyno  fupracitaro  loco.  nii  n.  6S.  vbi 
ciiam  rccirar,3(  fcquicur*dicfum  Anton.  Butr.  in  cap- 
2 1.  de  JU.  coniciUr.  vbi  dicir,  quod  fi  prorcftor  j quod 
pcrrclponlionemca.m  ad  IibeJium  non  irvendo  litc 
corettan  na:cprotcftarioiuuaf  quoad  rerponfionem, 
qu«  fit  incontinenti ; (ccus  quoad  cam , qua*  fit  cx  m- 
tcruallo,5c  idc  tenet  Archidiac  111  c.diaeoni,  17.  dift. 
&cumlcqimurlmoUnd.capit.cum.M.Fcrraricnfis, 
niamlimicationcni  firmat  ctia  Crot.  in  d.l.  nofoiu.n 
p.morre)num.46.3c  47. vbi  dicit  hanc  opinionem  efle 

comiTiuniicrrcceptam,3c  abcanullo  modo  efie  re- 
cedendum , idem  ipi  dicit  Anton.  Rubeus  num.  196. 
cum  plunbuslequcntibDS  ,&  Horman.  Detusnu.  S5. 
jdem  criamfentit  Bartol.Socyn.in  vctfie.  proteftatio, 
rcgul.62x.&;  tenuit conclulioncm etiam  Caph.coidi, 

37.num.ii.Paril.conf.i6.nii.i8.Vohinj.3.Ruy.confil.- 

jod.nu.a.infi.vol.i 

Z tx  hac  conclulionc  felici  potcft.quod^orcftario 
per a^urn  illi  contrarium  poftea  faiftum  tmlirur , ira 
voluit  Bartol.in d.J.non fb(um.$  morte, nu.  17. verfie, 
& tiJcquaroanfalisprotcftanoitf.de  noii.opcr.  mm- 
ciat.3(  idcm  ibi  tcncnr  lafinum.14.  Alcxand.imo  5c 
^ ccliqui  coinmunireri'cribcntcs,Bald.in  d i.pacla  uo- 
mftirna,  C.  dcpaffis.idcmtcncnt^conimunitcrOo* 
clorcsind.c.cuin  M.Fcrrar.&  ind.l.paftanouiiri  na, 
VI  tcftatur  Fcly.in  d.c.cuni  M.nu.77.  vbi  ciiarn  addu- 
cit glof.dc  poftcl  Anton.  Butr.inc.  cuinolim  exi  dc 
ccnlibus  ,& ideo  dixu  Bai.  in  I.  Nclennius.  ft.de  ncf, 

4 Seft.  ^proteftatio f nihd  operatur,  (1  ab  ca  recedi tuc 
per faauQi  contrarium, quia  facla  derogant  vcrbis  al- 
Icg.tcx.in  d.c.cu  M.Ferraricnf.cxtrdcconft  3c  l-eQ  ia 
pjurcs.^.lo^atorhorrcitff.loca.fic  probar.idS  in  c.foli- 
cirudine.de  appellar.  Soc.iun.c61. 10 i.nu.  3 vol.2.  vbi 
ad  idallcg.tcx.inl.,p  h^rcdCjS. rapinianus.ff.de  acqu. 
harcd.^tbi  id  * communirer  a DD.tcnen  teftatur,  3c 
c-^iinum  dcco>quod  mct.cau.Bald  confpen.quado 
inftiiutus  harcs,3c  conf  fin.volu.^.  vbi  iate  concludit 
quod  quandoaflusTcqucnscO  contrarius  prorcftario 
ni,diciiurpercum  a protcftationcrcccftum.idcm  fir- 
mat Corn.conl.  209.nu-7.  vol.2. 3c  conf  2>6.nu.2.verfi 
& dici  ani  comunem  opiuionC,col.?.circa  mcd.  i.idc 
tcnciHicronym.Grat.con(.2.nu.73.voI.r.3c  confio. 
nu.22.vbiajleg.l.alimcma. tf.de  ncg.geft.3c  ibi  iplc  c6 

5 eludit  quod  t quando partesprorcftantunvtproccda* 
tur  lupcrpoflclIorio.lurpcfopctitoriodamCfi  cxafli- 
tatis  conftai  panes  fuper  petitorio  proccfliiTc , protc- 

fta.ij 


/ 
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ftatiop"9*C"d<*rs  videtor  per  fa^um  contrarium  rcuo 
cnra,&  iudex  fuper  peticono  procedere potcic,  faciQc 
pra-rued  ad  hancillarioncm  nauta  per  io.  And.in  e. 
i.dearbiti.in6.quxadidadducit  Augtiftin.  Betous 
conf.io5.nu.io.inti.conivol. j.Socin.ini.  i.§.fiftipu- 
lanti.col.  i .ib:>cogita  tamen,  tt'.  de  verb,  obi  igar.^lof. 
A DD.in cap  per  mas.cxtia  dccodit-appol^dc gl-ung. 
jn  c.tua  nosidciponlalib.quasglor.ad idallcg.ideBe 
rousconf  pj.nu.55.vol.i.dc  c6r.i73.n.i4.vol.j.Rui. 
conf.nd.nu.i  i.vol.i.&  coni.  17.  nu.s.  V0I.4.&  conf. 
j 2 1 .nu.  1 8.C0.  vol.4.H'PFoiit.de  M .irf.in  I.  vniusiS.cu* 

* ilodix.col-  d.vciiinec  obftat,ft^dcqiia:ft.laf.  in  1.  fi  ex 
toi.fi.  1 .e ol.ti.fFdc  Icg.  I Dcc.in  d.c.  iblicitudini,  coi. 
ii.Buigar.in  rub.C.qui  admitr.col.26.&  fcq.qucm  ad* 
duc1tNcuiz.conr.52.nu.  S'.idcin cofuicndorerpodic 
Marc.Mant.conr.i47  nu.3i.&Ociauia.  Vulpcl.cdf. 
4.n.  i4.(Sc  conf.  i } 1 .nu4-idcm  tenuit  Rol.  i Val.conf. 
60.0.46. vol.4.Marf.in rub.de iidciuiroribus»  3c  Augu* 
fiinusBcrousconf.  i44.col.2.inprin.vol.i.candcmct 
fentemiam  comprobauitaiHic.in  c.i.  de  bcncii.fcini. 
& fcqautus  eit  etiam  Rui.conf.64.nu. 1 1 .vol. r .&  poil 
hos  omnes  tradidit  Caph.conf  i.nu.  to.conii  1 3 3 .nu. 
86.Dcc.conf.i6o.coI.2.verf.pt*tcrcadato.exhis.qua: 

4 d'Ximust  infertur  quod  pcrcontradum  tranfa^ionis 
iublequutumprxinmiturrcnunciatu  procedenti  pro- 
tcBationii  i.  2.  C-q?  met.cau.l.fiobturpem.tf  de  cdd. 
obturp<caui.quostex.ad  id  allegar.  Oot.coaiilio  ss. 
nuin.  ;. 

7 A mpliamur  ca>t  que  dixiibus  de  fafto  cdtrario  pro 
teilarioni, quod  tollit  pfotdlationcin,  procedere  ctiS 
in  cisqusliint  confcquumia  tadi;  vcluti.fi quis ordi- 
nandofe  protcilatur,  quod  nointciligii  fcaitringi  .id 

8 feruandam  contmcntiateniiueftconfcquutiuaoidi* 
nanonis,5c  taine  non  tollitur  pet  protcftationc,c.dia- 
coni|28.di(t.  irem  ii  qms  recipiatur  in  canonicum  eu 
proreitationciquod  nihil  percipiat  de  canonica, prclU 
nmurpi.r  fadum  contrarium  ibbfccutu  abea  protc* 
Aationc  rccdTum.FcI.in  d.c.cu  M.Fert.iricnfis..  &.  ibi. 

9 Abb.&  Anr.de But.quodihdcclaiadumcft)t  ve  pro- 
cedat quando  illudadu  conlcquutiuum  oritur  ex  di- 
fpofuionciuriscommuni.';,  cuinonpotdlprotcftans 
derogare , prout  in  calibus  lam  relatis.iccus  autc  li  fa- 
ftum  dependeret  a meta  voluntate  protcllamis,  quia 
tunc  per  illud  colcquutiuum  fadi  non  pr^fumetui  re* 
cefs&a  ptj^i  protcllationc.ita declarat  Fcl.ind.c.cQ 
M.Fenan^f.&  Ab.laie  in  c.Cumana,vcr.3.cbtra  de 
cled. 

LimitStur  primo  ea, que diximusdefado protcfta- 
tioni  cottario  non  procedere  qh  adus  dependet  a vo- 
iCtatc  piotellantis  ianium;tunc  etenim  non  pisluini- 
tur  quis  r<  cdlillc  a piiori  piotcllatioue,  ita  concludit 
I ai.ind;ti  ti  nonloIr.m.S  mortc.ff.de nouioper.nu- 
cia.&  ibidem  J.ri.nu.  14.A’  idem  tenent  Bar.in  d.I  non 
fuium, mcrtc.ff.de  iioui  opcr.mincia.6c  ibi.I.nf.n.i4. 
6 lucmtcncni  Bar.in  d.l.qui  in  aliena. §.fin. fl.de  acq. 
ha;rcdua.&  Bal.ind.Ui  timangurti.  ff.de  fciuit.  facit 
giof  in  l.yt  dtbiius.in  glo. x.&  ibi  Bal.C.dc  hxrcd.ad. 
& optime  comprol>aturcx  tcx.in  l.fi  quisin  principio 
u tlameriti.ff.de  Icg.  3.vbireftacorproteftatu.sfucrat, (i 
em  bis  Icgaucro.iemel  tatum  prxftan  volo,  li  bis  leget 
jn  idlaiiieiito  non  videtur  d prima  volutate  rccdfif* 
fc  nifi  id  expreise  dicat,  idC  voluit Fclyn.in  d.c.cuM. 
Fcrrar.n.77.vaf.icd  principaliter f^lJit  primo.  & can- 
dtmmerrradiduCor.cont'..7>'.colum.4.num.ii.verf, 
Nam  conlcquiitiua  aditionis,  ibi»  quia obligare  de- 
pendebat a lua  poicftate  & fere  per  totam  illam  coi. 
vol.i.Sccusautcm  cll  vbigcmur  actus, qui  depedeta 
potcftatc,&  voluntate  duorum:  tunc  etenim  per  con- 
ttarium  .ictum  lublequente  vidcturdprioti  prorcfta- 
tioiic  reccirum,ita  tr.idit  Bart.in  d.l.non  foJu.ll.mortc 
quem  ibi  lequitiir  lafnu.  i4  vcrf.  2.  conci.  & adducit 
piartcrea  Bart.in  l.pro  ha:rcdc,§.Papinianus,circa  fi.  p 
illum  tc.\.tf,dc  acq.hxrcd.iScgl.in  c.olim,  & ibi  Amo. 


But.de  ccn(lb.&  Eal.tnI.ff  tam  anguffi.qn!  illam  glo. 
iio.allcg.in  fi.ff.de fetui. Idem  voluit  Fcly.ind.c.cum. 

M .Fcrrai.nu.  77,  verf.  led  vbi  non  pendet  a fadfo  pro- 
tclfamiSiVbi  plurcsad  id  congerit , & alleg.  & per  hoc 
dixit  Bar.in  d.l.non  foliim.quod  fi  quis  potdlans,ic  fi 

10  dciubcrctnollc,&  poflea  fidciubct,pra;lumiturrcccf-  . 
fifle  a priori  prst«ffatione,&  dixit  etiam  glo.notab.Sc 
ordinaria  in  c.tua  nos.glo.t.dcfponfalib. 

11  Quod  fi  quis  proteftetur, quod  per  aliqucmtadum, 
quem  gerit  cum  aliqua  non  intendit  facere  animo  eo 
trahendi  matrimonium,  li  poffea  cum  ea  publice  eo- 
tiahat,prxlumitur  tcccinOc  i priori  voluntate, quam 
gloi.refertlaf.lupracit.loco»  verf.  item  addcpioiffa 
conclulionc. 

12.  Declaranda  tamcntfuntea.qu^diximusdcprzffa- 
tione  fucf  i dependentis^  voluntate  duorum , quod  p 
contrarium  adum  prxfumitur  mutatio  voluntatis  ex 
prcfsi  in  proicftationc,  vr  procedant  quado  quis,  abf- 
queal  tenus  conlenfu.ic  fcicmia  proteftatus  effer ; tue 
etenim  aAum  gerendo  protcftationi  cotrarium  vide- 
tur recedere  i priori  voluntate, vtiam  diximus  ,1'ecus 
autem  eff,quadoconlenticnte  ,6c  feiente  altera  parte 

■ proteffatusfuit  rtuncctenim  etiam  faftum  contrariii 
gerendo  non  videtur  d priori  volfftarc  recedere, vclu- 
tJ  perii  (tendo  in  eodd  cxeplo  mauimoni  j,fi  quis  feien 
tc.6c  coolciuicntc muliere proteffatunquod qugeda; 
geret  cum  illa,  non  intendit  facere  animo  edtrahenai 
matrimonium,  fi  poltca  publice  cum  illac5crahat,p- 
pter  priorem  proicllationan,non  valet  matrimoniu, 
quia  dcfccitconlenfusimpcditusd  protcftationc  pro- 
cedenti,ita  voluit  Fcl.ind.c.cum  MFcrrariefis,  n.;8. 
vcrflcias  tame,dcconft.&  adducit  Abb.  in  c.tua  nos, 
de  fponfalib.&  Ant.de  But.in  e. venies, cod.tit.&  Ab. 
in  c.pcrtuas.in  fi.de c6dit.appofit.  ita  etiam  tener  laC  • 
in  d.I. no  folum.§.mortc,nu.  j 4-ver.lecus  fi  talis  protc* 
llatio,tf.dc  noui  opcr.nunc.6(  ita  etiam  in  his  proprijs 
taminis  laiiljimc  confuluit  Auguftinus  Berous  conf. 
sy.pci  totuni,vol.i.&  hanc  declarationem  fcnfitBar. 
in  d.^.monCtVt  ibi  per  laf.fupracit.n.  i4.vcr.&  limita* 
tur  quando  talis piotdlario,&  candemmet  fentit  clc*  ’ 
gantillime  Corn.c61'20-,>.nn.7.vol.2.&prohacdiftia 
dfioncficitoptimc.quod  f protcftatioclandcftina  in 
aAudepdndenti  abambatum  partium  voluntace,nifi 
metus  caufa  faAa  nihil  relcuat,fccus,tamg  fi  pala  fiat, 

Bar.&  DD.in  l.q  in  aliena  Si.fi.ff.de acq.hcr.  A nt.Bur. 

& Abb. in  c.tua  nos.de  fp6falib.Soc.conl.27.adli.l1b. 

3.6c  conf.  3 6 1 .col.4.lib.;.  quos  ad  id  adducit  Cra.  cof. 
i2o.nu.3. 6,.  hoc  maxime  procedit, quando  protefta- 

14  tiotrefultac  in  pranudicium  tertij , quia  tunc  nihil  rc- 
Icuat  clandcffina  proicftatio,Bal.in  l.clarc.Cdc  fidei 
commif.  Akx.ton(’.i6.col.fi.lib.  3.  quosrefaendofc- 
quitur  idem  Crau.d.conl.  1 20.nu.6.Cur.iun.conf.  1 26. 
colum. 2.aJ  li.Bcr.conf.  ty 8.  nu.p.volu  2.  vbi  teffatur  > 

* hai.c  • communem  DoAoium  opinionem  in  d.l.no 
folum.S.mortCi&ind.cap.cum  M.Ferrar.&ind.c.tua 
nos.de coud.appofit.Ruy. conf.  109  nu.12.  v'olu.  2.et 
conf  1 2.num.  1 7.ct  2y.vol.4.Ctor.coor.  5 3>nu.  2i.l.fi. 

If.itcm  fi  pncdixerit.ff.nau.caup.ftabu.Alcx.ind.l.qui 

in  a licna.Si.fin.ff.de  acq.hicrc.er  protcftationb  nocet»  • 

15 1 nili  ei  qui  exprcfsc  c61'cntit,vcl  fi  qua  faciat  per  quaf 
conlcnfus  appareat  et  ideo  proreffationi  non  comta- 
dicens  pi  ^lumitiu  ei  conlcntircdnnoc.in  e.  Cumana, 
deelcA.Caiphal.eonfay.nu.i  i.Dcc.latcind.ca.cuni 
M.Fcrratienfnu.:  2.  de  conftit.  quod  tamen  declara, 
vtibl  per  cum.Porti.conf  5 i.nu.29.  Rol.  i Val.  conf- 
69.nu.38.vol4. 

16  L' mitatur  fecundo  t ea,  qu®  diximus  de  fafto  pro- 
tcff  ationi  contrario, non  procedere,  quando  in  proic- 
ftationc intcrucniflctiuramcntnm, tunc  etenim  nullo 
modo  per  aftum  contrarium  etiam  iuramento  c6fir- 
matnm  prafumitur  quisa  priori  voluntate  in  Protc- 

17  tionc  cxptelTa  rece(fiflc,vcluti  fi  mulier  iurcr,qot  nfi- 
quamvuUc6fcnu£caUciutiomfu4diiioulis,li  dun^ 
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dc  confcnp^tf  riam  cpm  juramento ; non  tamen  prx 
fui)icuiricceirifre  a priori  volimtaic  glo-fingutarisin 
cai<crrmulieics,in  glo.rndc  iutciur.in  d.  Bart.in  l.ji 
quis  pro  co,  in  tertio  membro,  ffdc  Hdciulioribus , Sc 
tradiriate  Imoi.inc.  dilcdo.de  ptxbcn.&  incap.cum 
coringat.m  a7.car.de >urcmran.&  pudeum  latidimc 
'id  tradidit  laf.ind.l.  non  fulum.  ^.mouci  nu.14.  verf. 
limita  nimcconclufionem.vbi  rationem  rcddit.ff.dp 
noni  oper.nnnciar. 

} 8 m itantur  tertio  ca,-f  que  fuperius  dida  funtjVt  n6 

"procedant  quando af^us extrarius  proteflatipnicilce 
metu  fadus:  tuncetcnim  non  inducitur  peremn  prx- 
fumptio,  qui'd  quis  recedere  volucrita  priori  protc 
ftationc,itaconcluditSc)cy.iun.conf.i07.nu,4.  verf. 
aliquando  vero  ibi, geritur  tamen  libere,  V ex  propqa 
voluntatc,vol.i.Cur.iun,conf.i  z6.uu.6,vplu.i.Ioan, 
Cru.cof.)o6.nu.2i.vbi  ad  id  alleg.  4bb.>nc.i.extrai 
qu  'd  mer.cauf.&  in  e.  causa  mammonij,  in  z.col.  de 
<j9  pffic.dclc^.  quibus  in  locisconcjudit.tquod  mulicrj, 
'quz  in  abrentia  mariti  clam  protdlaiur,quod  n5  vult 
cpnfentire  alieaatioptfundidotalis.id  tamen  palam 
dicere  non  audet  propter  metum  manti , prodcH  hu- 
jufim^i  protedatio,ex  quo  non  audet  eam  propalare 
propter  iuftum  metum, it  fubdit  plus.quod  (i  omitra- 
prhxcproteftatio  , quia  fortalVe  mulict  iimet,neid 
rnarjius  rcfciatabfquc  alia  prpicftationc  refeindi  po- 
teritalienatiq  fundiepraiis  , &idem  tpnuitipfemcc 
jo.in.Crot.conf,n-‘n  tin.num.i8.  vbi  prarter  Abb.fu- 
pracir.locis  adducit  \^odci.Papicn.in  d.l.non  lblu.§, 
piorrc.tf.de noui  oper.  nue.  <Sc  idc  iptc  opinatus  cft  in 
conf ) t.nu.2 1 .argum.cap.padoralis.^.  1 . de  ofliic.  de- 
le. .(i  alleg.etiaHoftien.in  dc.i.qiiod  mct.cau.  Pro*- 
batur  pnetcrca  hzc  limjtatio  in  l.qui  in  alipna.  §.  fi.tf. 
dcacquir.hxredit.Bart.&  Moderni,  in  l.dcpupillp.^. 
meminiire.fP  de  noqi  opcr.nunciar,quos  ad  propofud 
adducit  Cur.iun. in  d.eonf.  1 6.nu.6.vol.2.Nat.con(i. 
649.num.  io.voIum.4.vb>  dicinquod  liect  protedatiq 
ion6tpiobcrinccum,l.  metum.  C.quodmcc.caq.tamS 
21  declarat  t quo  animoquicquid  liat.&ad  id  compro- 
bandu  adducir.l.quiin  aliena. ^.CcUustfP.dcacqui.hz 
22rcdita.&  cpferuat  fiu?  protcftantis.Ui  debitor.  i.tf 
quibus  mpd.pigno.  vel  hypotchcc.fuluat.&  idc  tradi- 
dit ipfcmci  Nat.confi.dr;.num.9.5f  tradit  Batt.peril- 
lutex.inl.Ncfcnniusun  i.notab. tF.de neg.gclf  Iluyn. 
conU.i^+num.i  i.volum.i.hanc  limitationem  tenuit 
etiam  lacQb.Albanel.conl'.77.nu.i;.3e  16.  Dcc.in  e. 
iin.colu.2,dc appellationibus, de  lubpadanouilFima. 
(olu.fn.in  prine.  C.de pac.de  in  conti  2I9.cqIu.;.6c 
generalitcfquoticsquisaliquid  facit  contrarium  prq- 
teftatipni  prius  fac^ar.  fi  coacFus  facit  non  prxfumitut 
recedere  a priori  piot^Aationc , lo.  And.  poilHofi.  in 
c.Cumana  ,dccic^.quosrcfertpd.ind.c.  cum  M. 
Fc1rar1cnfis.nu.79.  verf  fallit  tertio. 

'23  L miranturquariQtcaqux  diaimqsnS procedere 
in  ^tcfiationeconferuatona  mrisaltcrius.ab  ea  enini 
non  prxtumitutquis  rccctlilTc  ctia  ex  eptrario  fado , 
vcluti  fi  protcdor.quod  intrq  pqllcfiioncm  q6  animq 
turbandi  aiitcripiendi  tibi  eam, vel  ius,quod  in  ea  ha 
bes,  fi  deinde  intro  eam  pon'c(l'ionem  no  przUimo^ 
reccirurc,^  prcccdcnti  protefiarione,itac5cludit  Vul- 
pcl.conti56.num.  6.qui  adducit  laf  in  l.nonfoluin.S. 
mortc.d.dcnoui  oper.  nunp.  nu.49.  in  5.  fpccic  protc- 
fiatipnis,6c  in  arg.  gl.in  fidem  Labeo.  §.  1.  tF.  ramif. 
crcif.Bafin  l.fi.q.4.cofi6.Cdccdic.diui  Adr.tof 
Quinto  declaranda funt  ea,f  qux diximus,quod  ex 
fa^o  contrario  tollitur  prxcedcns  protefiatio,  huiuf. 
modi  regula,  quod  in  dubi js  protefiatio  adum  teque- 
fem declaret,  itadocuitnosBart.  ind.f  nptbium,./. 
morte, (F.dc  noui  opcc.nunc.  quem  tcquitur  laf.nu.  14. 
25  v^rf  tertia  conclufiojdc  ideo  in  dubio  f adFus  fcquens 
non  tpllitprotcftaiione  procedente  Ang.in  l.mctum. 
Ai^r4W/,inprinc.col.pcn.tF.quodmct.cauf.vbic6clu 
26ditqu6dta<Fusqui pizfumpuuc , denonvere  veait 


contra  protefrationcm.nb  tollit  ipfam  proteftaiion?,’ 
quem  refert  fcli.in  d.c.cfi  M-FcrraricnfisrOu.  79-  in  8. 
faltcn.vcrfad  idc  Ang. Abb  in  d.c.cum  M.Ferratien*- 

27  li.s.  vbi  dicit,  quod  quando  t proteli  atio  v cnir  ad  dan- 
dum ccnum  intclIcduinfa^oiTHiltiplicircrintclIigi- 
bili  no  tollitur  perfidum  fcquens , licet  prima  fronte 
vidcaturconrrarium.lcddebetinrciligj  tecudum  pro 
tcftaiioncm  pia:ccdcntcni,&  ibi  Fcl.fupn  t.loco.Sc 
generaliter  protefiatio  prxccdcnsdccUraiadum  du- 
bium fcqucierh,Bal. in  e.  cum  in  vcrcti,dcclcc.  Bcro. 
conl.5 1 .hum.2;.volu.3.Rol.d  Val.  conf.69.  num.29- 
Vol.4.B.uin.cqnf.64.nu.  1 1.  vol.  1.  conf  i50.nu.S.voU 
3.C«phconf.57.nu.20.conl.79.nu.30. 

Birmauiinus  fupra  coclufioncm , quod  protefiatio 
nonprxfumitur  repetita  in  adufequcnti  uk  intctu4<- 
|o,dc  idcircpadumc  utrarium  tollere  pixccdenteia 
prorcfcatipnen3oftcndiinu$,&  quoad  propolirj  nottri  . 
ratip  tulit, explicauimus.  No  enim  nofrrumfuitinfti- 
turum  totam  hic  materiam  protefiationis  cdgcrerc, 

28  quam  fi  quis  velit  rcpcnrc  t poterit : lariifimc  enim  . 
tradatur  in  d.f  non  folum.  morte.  fF.de  noui  operis 
nuciario.fqui  in  aliena. tfdcacquirSda  hzreduatc.if. 
CeIfuSiSt  j).fin.&  in  l.pada  nouifiima,  Cdc  pac.de  in 
fdcpupillu.i^. fi.tF.de  no.opc.nunc.  CQrn.conf.56.nu. 
13.vof2.Bcro.conf  t5.pcrtpt.vof1.  Canon  inc.cuin  . 
M.Fcrraricnfis , de  conftit.cum  fin^f  Verum  ea  rantu 
fumctPtquxad  materiam  probationuMi  pertinent,  de 
ea  breuiter , dt  diluade  hpc  transferre  redeamus 

quoad  conclutionem  nofitam . 

29  Primo  limitanda  efi.fvi  non  procedat  quSdoverb;! 
protcfianris  funt  concepta  in  fututum  tempus,  de  lun^ 
gcncraiia:tuncereniin  inomnfadu, etiam  qui  fatc.c  ■ 
intetualloTcpctita  prxfumuimuii  ta  concludit  Bar.in 
dida  1. non  folum./.mqrtc.  fF.  de  qoui  oper.  nuntiat. 

& ibidem  laf.nu.  i ;.m  fi.  verf  3.  vult  Bart.Hivronym,  . 
(3rat.conl.29  n.24.d(  aS.vofx.b^ar.tpnf  531.m1.3S. 

30  vbi  concludit,  qupdprqtefiatio  habens  t ih  futurum 

' 'verba derog^tori^itoliitmcntcni, dt contenfum d Ic* 

quenti  adu.ita  quod  non  valet  vcluti  fidus , 3c  limu- 
latus  dans  fine  mentem  tonum, de  adducit  l-li  mihi,ic 
Xitio,il.in  Icgatis  ff  de  Icg.i.fat  fi  quis  S plcnquc.ff, 
deteligipfdtfumptib.fuucr.l.quiin.aiiena,/.fi  ffde 
acq.hxied.idem  tenet  Bart.Baf  Augei  Paii.  deCa  Ir. 
jn  fpafFa  nouifiima, C.dcpadis.  Bar,in  d:d.<  I.  qufm 
alicna,*Alcx.indida|.nonfolqm,S>  morte, dt  hoc  -na  j 
ximiproccdic,quandoadusdcpendctd  inera  yolun- 
tateprotcfiantis,Natt.did  copi.  S3(.nu.3  i.Rui.conf. 
io6.nu.  (b.in  finc,vof  t .Patif  conf  1 o.n.  1 S.vof  3 . Rui. 
ponf  lo.nu.S.vof 2.Rui.cpnl.3 i.nu.i4.vol.5.Fcly.ia 
d.c.cum  M.riu.69.  verf  hanc  conclufiouem , de  ibidS 
lmo.de  Innocent.in  cap.Qumana,dc  clcd.de  hinc  cfi» 
?lt  quod  fiprotefiorTmfi  quodipcnon  ft- 

^ dciuflbrd.quia  nolo  teneri  ,talisprotcfiatioprxfumi. 
tui  repetitg  in  ipfa  fidciufiionc , de  facit  vi  fidciulfio 
non  valeat  Salicct.de  Cafiren.  in  did.  f pada  nouifil- 
ma.Cod.dcpa^F-Spcc.int  t.dcfidciufibnbus,§.i.verf. 
quid  fi  fictciufibr  prius, de  Fef  fupra  citato  loco . 

32  Limit^turtfccundo  h^  conelufio,vt  non  procedat 
quando  clFct  eadem  ratio  protefiationis  ex  interual- 
lo  quzfuitipnngpio,  quiatunc etiam  inaduex  in-«  . 
tcruallofado  prxfumitur  repetita  p^otefiatioita  limi 
tat  Fef  fupra  cit.cap.cumM.Ferrar.  nu.  80.  verf.  2.1i- 
mita.quod  intclligc,5t  decl4a,vt  ibi  per  eum. 

5 ^ Cxtcrafquz  in  hac  materia  defidetarc  pptes , petS- 
dafuntcxfcfibcntibusindidal.non  folum./.morrc*  . 
denouiope.nunc.did.cap.cum  M.dc  confiit.dida  1. 
quijn  a|iena,/.Cclfus,de  $.fi.ff.dc  acq.  hzrcditatc,dc 
in  f pad;a  nouifiima.  C.  de  pad.ct  in  1.  de  pupillo.if  .fi, 
ffde  noui  ope.ounc.Cotfl.coQf  Sp.nu.ii.v0L2.  $ero^ 
^pafiS.pertot.  vol.  X. 


C0^^ 


lofephiMafcardi 

(;oVCLVS  ! 6,  AiCCXUX. 

ARGVMENTVM. 


Protocollo  notatij.an  & quando  fides  ad- 
hibeatur, acinfttumcnta  ex  illo  in  pu> 
blicam  formam  redigi  polTint  ■ 

svmmarivm. 

• pTOfot<^m  quidJH\ 

3 ProtocoUo  in  dubio  m»^is ftandum  efit  quam  mjlrumtn- 

iOt^nut^. 

4 Notary  Itbro jiatur^potius  quam  infirumtnto . 

5 PreiotoUo  magis  crtdttur^quatn  libro  notary^qui  tx  pro^ 

toeoUo  dtferiptus  tft . 

6 ProtocoUum  dicitur  matrix  infirumtnii . 

7 K^tariui  redigens  injirumha  inpubUcam  formam^  uibil 

babtt  addere, vtlminuere:  nijipro  vttnprotocoUo  conti 
netur. 

8 Kotary  libro  potius flatur  quam  inflrumtnto  authentico 

ex  eo  fumpto. 

p *Protocollo  magis  creditur^  quam  libro  notaryjetjieflet  ca- 
ceUatum  per  tranfuerfutn foly . 

10  Protocollum  vbt  it.t  eacelUtum  ejl  vt legi eeon poJJit,flan’ 

dum  e fi  injlrumento  exienfo  tn  Hbro  notary , 

11  Protocollum, iS!" liber  notary ^qusd differunt . 

11  Protoeollum  eanceUatUtn  sn  nonfubjUntialib.inJirumen* 
ti prafertur  adhuc  libro  notary. 
j ^ ^{afurayYtl canceUatio  vnius partis  mftrumeti,\titeri par 
tt  non  nocet, mji pars  cancellata, vel  raja^onttneat  foUm' 
nitatem  re/piaentem  totum  injlrumcutum . 

] 4 Protocollum  Iseet  cjjet  sn  aliqua  parte  snterisneatu , altera 
pars  poterit  exlrabi,fj  tn  publscam formam  redigi , 

^5  CanceUatio  non  reddttjeripturamju/pefjam,quuadhf‘ 
redem/eriptumint^amentoijscancetlationoneftarca 
injitsuuonetn. 

Quod  tamen  indicit  arbitrio  relinquitur , vt  ibidem  nu- 
mero  1 6. 

17  Protocollo  antiquo  creditur  etiam Jsru  fabferiptiom  ,tX 
^no  notary. 

Et  quare,ibid.nu.  1 S • 

19  Signi  appojitio  non  eji  defub  flantia protoeoUi,  adeo  quo  d 

eius  omsjfio  vitiet  tUud,quiaeJlleutsfoUmnttas . 

20  Signi  onnfjio  an  vitie.  protocollum, vbt  quarttunJpefJan» 

da  efleonfuetudo  notary . 

2 1 ^onfuetudo propria prsus  quam  communit  infpUieda efl^ 

22r  Notariutfi vno  modo  erat  Jolstus  interptefars  fuasabore 

maturas,  alio  modo  intirpretatur confuetudo , prx' 
fertur  interpretatio  notary . j 

S q ^tyUtt  notary  quomodo  attendendus  fst  • 

24  Signum  vbiejl  confuetum  appens  snjirumento  , apponi 

debet. 

25  Judex  fuper  eonfuetudine , ^Jiylo  notariorum potejlfe 

informare  etiam  parte  non  enata . 

%6  ^ProtocoUononcrtdsiur,  mfiomniarequiJitabab<at,fy 
qua  requirantur. 

27  Protocollum  cum  fuis  reqtujitis  faiium  prafumitur  tx 

temporis  antiquitate . 

28  Protoeedlum  ettamjinon  habeat  omnia  requijita  ininfiru* 

mento  nsbilomsnus  authenticum  dicitur,  & poteflexco 
authenticum fumi  snflrumentum  fj  nu.x9.tbid, 

30  TranfumptumaUamJidemfacerenonpotefl,  quam  eam, 
quam  ah  originali  recepit . 

q I Protocollum  etsam  non  Habens  omnia  requijita,  facit  Jaltf 
ftmiplenam  probatiomm. 

32  ProtocoUum faasfemiplenam probationem, 
qg  Cedula,^  abbreutaturainfirumentorureperta  inflleia 
alicuins  notary  non  babH  vim  protoeoUi , nec  pojjuntsm 
publicam  formatu  redsgiatiamji  iudex  commijtntaiicui 
notario, rt  tnjlrumcntum  aliquod  i» publtcajormam  U-* 


tiaret.tr  "x.$^^qqJbid.CbMtrafJhiddut.q6,  ComiL 
ibid.nu.qf. 

Injlrumentum  ex  fiU^i,  tJ  eeiuUsfumptum£0facit  in  - 
terueniente  fpeeiali  iudieis  eo  mmtfflone,utiiu  examine, 
tr  eauja  cognitione.  In  quo  tamen  pkmmum  iudiets  ar 
bstrio  tnbustur,vt  ibid,  num.  39, 

40  Protoeollum  adeo  imptrfe£him,vt  exiUonUappareatde 
voluntatepartiumptotiprobat , necjiotefl  ex  illo  inftru^ 
mentum fumi , 

^ Prnf  nrrilln  t<3UO<)cftillud primum exC 
1 I^^LOCUIlLi  piarfiuc originalis fcnpmra 
qux  tegitur, cr  publicatur  tempore, qooadus  fitiante* 
quam  per  notarium  extendatur  in  Itbro  Tuarum 
ttonum,vt  declarat ficr.inconfi.nu.$.volum.  x.cum 

X ibi  atleg.in  dubiof  magis>quam  in(lnimcntoftandii 
cHc  apparer, er  cx  I ege,  fi  quis  ex  argentariis.  $.  pernet 
ii.fF.dccdcn.et  Aut.de  tabellio.^. illud  no.fiar.inl.5£* 
pronius. nu.j.ff.dc  i^.a.Alc.in  conf.  io$.inprin.vol. 
2,cOnf.79nu.4.volu.y.conT.J75.inprin.  voJ.7*  Corn. 
in  conf  :s*nu.2.volum.  i.Sbc.conL  p4-in  pdrtvol.i» 
Fcl.m  c.paHoralis.nu.S.dc  iudic.in  c.  quoniam  c6tra» 
num.  I o.de prob. Bcrr.conTjp.  data  varietate, in  prin* 
conf. ! 2 1 .n  inter  protocollum, p<^  princ.vol.j.in  an> 
ciq  Lanfranc.dcOria. in  traA.  de ptob.nuin.i 5.k).dc 
Amic.inc6iivlr.n.i  s Bal.in  1. publicari, et  in  l.nodra. 
Cde  tcBam.  Abb  in  c.tam  literis,in  pen.  no.  dc  rcllie. 
io  inreg.Bcr.conT}.nu.  17.V0I.  a.ctind.c<MiIl.  i-nu.6. 

3 co-vol.2.vbi  aiitlquod  B aliqua  Bt  difl^Stia  inter  pro 
tocollum,crinBrumS(umanumprum  ,etcxcmplat0, 
atqtieinpublicamfbrmamrcda^um,  Tem  per  recurri 
dumcBad  protocoi]urn,ctilli  potius  TemperB^dum 
clt.quam  quiburcuqucaliisfcripturisaflumptisexeo* 
idem  voluit  Ang.in  d.l. publica ri.ee  gUn  Si.pc.in  Aut* 
dctabellio  Spcc.in  tir.de  inBr.cdit.in  $.vid£dum.vcr. 

* et  nota.quod  rabcllio.ct  hanc  cBc^communt  opinio- 
nem ct  a bea  in  ludicando  mimme  cflcrccedSdumtc 
Batnridcm  Bero.md.conr.<.nu.6<faciunt  no.pcrBar. 
et  Alcx.in  d.l.fiquiscx  argcntanjs  S.prxror.  ait.  ff.de 

4 cdctbquidicunr.quod  \ ii  varietas  fu  inteiinBiumen- 
cumdarum  parti  ,ct  librum  fiuc  protocollum  notarij 
debet  potius  iUrilibionotaiii  taquain  magis  origina- 
li,quoniam  cx  iibro  notarii  fuit  lumpcum  inBrumcn- 
iura,Spcc.in  tit.de  libclii  conccp./.rcflar.in  pri-  et  per 
Bar.in  I.B  libranus.ff.dcreg.iur.ct  tdcin  Bair.conl.z8. 
incip.cx  fado  piopoBro  Bal.  in  I.  ncc  cxcmplu.  C.  ad 
lcg.Cor.de  fall.ct  in  UmMrator.ff.de  fta.  ho.  Anr.de 
Buti.lncap.cx  litcri»,de  ndcinl>rum.Bald.inconf.xr. 
vol.z.conl  409.vol.3  Paui.aCaB.conf  37t.inB  col.i. 
vol.  i.cMn46l42c.vo].2.1lom.in  conl.i77.o.3.C^ph« 
tnconl.cmil.a;.lai.coril.6i.col.i.vo).i. 

A mplia.vt  idc  fit  Bt<l'f^<“rciiaaUqua  erit  intet  pro- 
tocollunt,ct  librum  noianj,  in  quololcm  extendi  in- 
Brumcia  periplum  notarium  i proiocolloalTumpia, 
nam  tunc  etiam  proiocolloporius.quam  libro  aiam 
per  eundem  notarium  confedto,  Itandu  cBmam  pro* 

6 tocollumtdicitur matrix inCtrimiCiitCxqua inBrumC- 
ta  cxt^la  in  libro,recipiunt  robur,  dc  probaiioncm.’n6 

7 autem  e c^tra.quia  notariusqui  redigit  inlfrumirurn 
in  publicam  forma  no  habet  addere, vei  minuere, mfi 
proutin  protocollo  cdcincrur.^.pcn. in  Auth.de  tabcl 
liO.Alc.in  confi  52.nu.i2.vol.2ua  Bct.ind.  conl.nu. 
p.voI.a.quoddicirfuiBc  etiam  dc  menic  Ale.  dc  Barr. 
ind.l.fiquis  cx  argentanis.ji.prziorair.  ff.dccdcn.al- 
IcgSdoglo.in  d.*i.  pcn.in  verf  protocollum, in  Auth* 
dc  tabelli.de  hoc  idC  voluit  Paul.a  CaOr.in  d.CpictoK 

8 ait.ficui  Barcrur  j potius  c contra  libionotarii  * quam 
inBmmCioauthcntico  cx  eo  aflumpto , quia  libcr  tue 
dicetur  magis originaiisicipcdu  in(ltumcnti,mde  cr2 
fumpti.lra  Bcr.ind.conf.i.n.d^.dc  Socconf.  267.  voL 
2.qui  ita  debet  intclligi . 

9 dubampliatidein  cfTetB  protocollu,vel  matrix  fs0b 
baBaidcilus  BuBctcakm  WCcUituspa  uaofucrsd 
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folii, quT  proprii  canccllatiodiciftir,  ad  nor.  in  I.li- 
bertatcm.ft.de  pctit.hxrcdit.&  in  I.  indu£lum . C.  de 
foltitio.quoniam  quando  eflctdiuerntas  inter  primi 
fcripiuram originalem  , acinfcrcxicofumin  libro, 
ftarctur  primxoriginaIii&  prococoilo.  Ita  Bcro.in  d. 
condt.num.p.perBal.hoctcncntcm.ind.l.noftram. 
col.pcn.in  vcrf.&nota.C.  detcftam. 

10  Primo  iftud  intcllige , t quod  fi  matrix  feriptura  , 
Huc  protocollum  reperi  rctur  ita  cancellatum , vt  le- 
gi non  poflct,tunc  ftandum  effet  extcnfo  inftrumcn- 
to  in  libro  norarij,  quod  erit  tunc  locooriginalis,  vt 
colligitur  ex  didis  Bal.in  d.I.noftram.  col.pcn.  facit 
tex.inl.vli.vbi  Bart.ff.de his,qux  in  tcftam.dclent.de 
faciunt.no. per  Bart.ct  Alcx.in  d.l.fi  quis  ex  argenta- 
ti is.§.prxtorait)Ct  in  if.ft  initium.ff.de  eden.  quos  ad 
hoc  refcrt,ctfcquiturBcro.vbi  fupra.nu.io.qui  nu.5. 

1 1 dicit  quod  f protocollum , et  liber  roga  tionu , et  in- 
fttumentorum  extenfurum  notarij  differunt  in  hoc, 
quia  protocollum  prxccdit.ctcft  primum  exemplar: 
extenfum  vero  in  libro  rogationum  , ftucrogituum 
(bbfcquitur , et  cft  illud , quod  ex  protocollo  affumi- 
tur.vt  etiam  in  terminis  colligitur  ex  his,  qux  voluit 
Bal.in  d.l.noftram.col.pcn.ucrf.tcrtio  quxritur.Cde 
tcfta.ctfatisclaicex  verbis  Bart.ind.l.(iquis  ex  arge 
tariis.$.li  initium.col.;.  in  repet. 

<12  Secundo  intcllige, quandot  canccllatio  non  indu 
ceret  protocollum  mancum, et  mutilatum  ;nam  tue 
nec  protocollo.neccxtrado  creditur,  fecus  fi  cancci 
latio  effet  in  his  , et  circa  ca,in  quibus  non  confiftit 
iusinftrumcnti.Itaglo.ct  Barr.in  l.vlt.Cdccdid.di-' 
ui  Adrian.toll.pcr  id,quod  habetur  in  l.fi  ex  falfis.C. 

* de  tranfad.ct  ita  'communiter  teneri  tcftatur  Alex, 
in  conf.  14.011.  lo.uol  .6.ita  Caftrcn.in  conf.  i ad.dubi- 
tatur  primo>an  Gomcz.col.ult.uol.  2.  et  facit  dodri- 
na  Bald. in  d.  I.  ult.  col.4.in  4.oppof.C.  de  cdid.  diui 

ij  Adr.tolIcn.uidcIicct,quod  firafuraitucl  cancella- 
rio inftrumcnti  cft  in  una  parte,  non  nocebit  alteri, 
dummodo  non  fit  in  parte, qux  continet  folcmnita- 
tem  rcfpicicntcm  totum  inftrumctum,  ur  puta  in  in- 
didionc,anno  dic,ucl  loco, qux  refert , et  fcquitur  in 
terminis  noftris.Mcnoch.in  conf.48.num.10.et  hoc 
modo  debet  intclligi,qi  rcfpondit  Sig.in  conf.Z2  i.in 

I4fi.dum  dixit,9  licet  protocollum  cftctfaliqua  in  p.ic 
te  intcrlineatum,|Licl  cancellatu, ut  legi  n<>  polfir , qd 
nihilominus  altera  pars  illius  adus.qux  integra  repe 
ritur  in  publicam  formam  extrahi  poterit,  dummo- 
do fcilicct  illa  intcrlincatura,ct  canccllatio  no  fit  cit 
ea  Iblcmnitatcsrcfpicicntcsipfam  fubftantiS  inftru- 
mcnti.ct  Signof.rcfcrt,ct  fcquitur  Mcnoch.  de  arbit. 
iud.lib.2.ccnt.i.caf.i87.nu.t7.ctita  inrclligcnduscft 
Alcx.in  d.cdf  i4.nu.  io.uol.6.dura  dixit, quod  caccl  ■ 

IS  latio  circa  Icg.itatnS  reddit  feriptura  fufpcda,quan- 
do  difput^tur , et  litigatur  fuper  hfditatc,  dummodo 
canccllatio  no  fitcirca  inftitutioncm:fcd  quoad  ifta, 
uidc  qux  i nobis  tradita  funt  fup.in  ucr.canccl.  et  in- 

i6fra  in  ucr.rafura.ctintcrim  fcito,thoc  pgdereexiudi- 
cisarbitrio,qn  in  prxfcnticafucanccllatio,(iucabra 
fio  noccar,piourin  his  terminis  loquendo, dixit  Me- 
noch.d.caluccntdimuoduagcfimofcptimo.  nu.4r. 
17  Amplia,ut  etiam  tprifumamr  pro  protocollo,3c 
adiiludrccurrcndu  fit,  et  fi  n5  haberet  aliquam  fub- 
fcriptionem,ucl  fignum  notarij,  dummodo  effet  an- 
tiquum,ct  ex  il  Io  poteft  etiS  authenticum  leuari . ita 
Rub.  Akx.  in  conf.  10.  col.ult.ucrf.prxmiftis  tamen 
Cxph.cbnf.i70.nu.i2.vol.z.  quem  fcquitur  Mcnoc. 
vbi  fup.nu.  I S .dum  modo  inquit,  coftet  illud  elfc  feri 
pium  manu  illius  notarij, de  quo  prxtcnditur,  ex  ego 
addere  dummodo  notarius  ille  cflet  iam  mor(uus.nS 
nKirsillius  habet  vim  figni,&  fubfcriptionis,  vt  dicit 
Cr.iu.in  conf.  1 s S.nu.7.&  Alcx.in  conf.  1 4.  vol.  6.  & 

.j8ratiocft,quiat  ndcft  vcrifimile,  q>  mori  notarius  il- 
le voluiffet  in  peccato  faIfitatis,hoc  idem  fcnfit  Cur. 
wn,mconf  idz^nu.i.vbidicithanc  veram  iuriscon* 


dufionem,5c  hxc  ampliatio  poterit  cflc  locOrecon-- 
ciliationisopinionum  intcrfcditTidcntium  , & afUr* 
matiuam  illam, vna  fcripiuram  notarij  requirere  iiib- 
fcriptionem,&  fignum  ad  hoc,  vt  faciat  fidem , alia 
fubfcriprioncm,&  fignii  minime nccclfarium  effc.di 
centemrptimam  renuerut  Abb.  in c.cum  P.  tabellio, 
de  fid.inftr. Bal.in  1. Lucius,  ad  fi.ff.de  tefta.  militari . 
Dcc.in conf.97.dub. I. Anch.c0nf.4j  1 Bal.in  rub.  C. 
dcfid.inftr.coi.7.vcrf.fcd  hic  dubitatur,  nunquid  ta- 
bcllio.Ant.a  Butr.conf.r  i.animaduerrcndum,quod 
protocollum. Ang.inconf.ioo.dub.i.  Alex,  in  conf. 
48.col.i.vol.7.Alex.inconf4i.nu.2. & ;.  & hacclfe 

* magis  * communem , & receptam  opinionem  tefta- 
turMcnoch.ind.cafu  i$7.nu.  5.  de  mente.  Ruin.in 
conf.144.nu.  2.  vol.  4.  qui  quidem.  Ruinus  hocnon 
dicit,fcd  folum,  quod  in  dubio  notarius  no  prxfumi- 

* tur  rogatus, vt  magis 'communitcrdicifurinc.  i.dc 

* fid.inftrum.&  dctali  magis  * communi  tcftatur  Ale. 
inconf.iS3-nu.9.vol.  i.  & ideo  nosnimis  merito  ta- 
men credentes  Menoch.alids  fup.i  n conci . abbrcuia 
tura.nu.  17.  Ruinum  ad  hoc.ranquam  de  magis  coin 
muni atteftantem  citauimus.Bai.in  I.contra^.col  2. 
vetfqu^ro.Cde  fid.inft.  Oidac.Couar.inc.20.prad. 
quxft.nu.s.vcrf.7.ad  valorem . Boer.dccif  37.1111.  ic. 
fecundam  opinionem  fenfcrunt.RoI.a  Val.  in  conf 
44.nu.40.vol.  I .qui  ad  hoc  citat  Bart.  inconllit.  1.  ff. 
col.2.verf.fecundoaducrtc.Cor.conf226.co!.2.vol. 

in  conf.70.col.2.&  in  conf  1 1 8.C0I.  2.  voluni.  4. 
Card.in  conf  1 33. colum. a.vcrftertiodicirur.  iunclo 
verfic.  fi  autem  in  inftmmento,  vbi  inquir,qu6d  hxc 
19  pars  cft  vcrior,vidclicct  quod  t appofitio  figni  no  cft 
dcfubftanria  adc6,quod  cius  omilTio  vitiet  inftrumS 
tum.Idcm  fcnfit  Dee  in  rub.de  fid.inftrum.col  j.ver 
(ic.nonotquia  cft  leuisfolcmnitas.ldem  Card.in  d.c. 
cum  P.tabcllio,co.tit.&  Bal.inl.fidcicommifla.  S.r. 

* ff.de  lcg.j.Dcc.conf.447.&  hanceflc  magis*commu 
nem,&  receptam  opinionem  tcftatur  Mcnoch.  in  d. 
conf48.nu.i5.cx  mente  Alex.inrub.ff  de  nou.  oper. 
nunc.  nu.  14. vbi  etiam  N iconirius.nu.  1 1 2. 

20.  Vel  fecundo  pro  reconcilianonct  dic.  qifpcdan- 
da  eftconfuctudo prius  notarij,  an  folirus  fit  fubfcri- 
bere,&  lignare.  Bal.in  auth.fi  qu  is  in  aliquo.col.  pcn. 
21  vcrf.demum  cft  videre . C,  de  eden. nam  f confiictu- 
do  propria  prius infpicitur, quam  communis.Bal.  in 
l.fi  certis  annis.col.  i.vcrf  ego  aurem  dico  C dc  paift. 
in  l.vt  libcris.nu.8.Cdc  collatio.  Fcl.in  d.c.  cum  P.ta 
22bcllio.n.8.vbicti.im  dicir,quodfinotanustvno  mo 
doinrcrpretari  folebat  ftiasabbreuiaturas.et  alio  mo 
do  interpretatur conllictudo,  prxponitur  interpreta- 
tio notarij,fccundum  Bal.in  l.vlt.C.de  eden.  col.vlr. 

23  & Anr.in  rcpct.c.vlr.  de  confuct.cr  (i  f notarius  non 
habet  ftrlum  firmum , atrendirur  ftyiuscofuctus  per 
ipfum  in  materia , de  qua  agitur  per  aliainftrumenta 
Icuata  ab  eo, fecundum  Bal.  Inftit.  de  empt.  Se  vend. 
§.  t.in  fin.  & fi  variabit  in  eadem  materia,arrcndituc 
ftylusvit.ciufdcm  , & fide vlr.ftylo non app.iretre- 
cutriturad  ftylum  communem , & ideo  fpciftada  cft 
deinde  confuetudo loci,  qux  ii  requirat  fignum , Se 
fubfcriptioncm,fignu,etfubfcriprioappon:tur  ,alias 
nequaquam. Ita  Bart.in  d. prima  confti.ff.  col.z.verf 

24  fecundo  aduerte,  vbi  ait,quod  f fi  cft  coniuctum  ap- 
poni fignum  in  inftrumero.quod  debet  apponi,  alids 
fccus  cum  fignum  non  fit  de  iliis,  qux  de  iureponi 
debent  in  inftrumcntis.Idem  voluit  Card.in  d.  conf 
1 ;;.col.2.  verf  tertio  obi  jcitur.cum  ver.autcm  in  in- 
ftrumcuto,  vbi  inquit , qi  appofitio  figni  n5  cft  adeo 
neccfTaria,vt  illius  omiifio  vitierinftrumcntum:nifl 
cxtarctc6fuetudo.ldcanimaduertitRol.iVal.ind. 
coli44.nu.  ?4.cum  feq.vol.  i.qui  dicit,q*  iudex  poteft. 

^ 5 de  ta  II  cdfuctudine  t i fcipfo  informare  i ntertogado 
tabellioncs,an  ita  fuerit obfemarum  etiam  non  cita-  / 
ta  parte, qi  etiam  fcnfit  Dec.in  conf 447.col.  2.  / 

26  Limita  conclufionem,tvituncp;occdat,  quando 
lofepbi  MafcardiiVol.l,  lii  ptoto-/ 


lofephi  Mafcardi 

Br«oeollum  habewf  omnU  requiGta  ■ nam  aliis  n6 

rtobaret,necd  ftartfur:  requifitaaatemfum  eadem, 

qus  requimnmrin  inftnjmcntisipGs  ad  effeflum,  vt 
probent . videlicet  fubfcnptio  notarii, Ggnum  ipfius, 
lORitut, publicatio, locus , 8c  tempus  celebrati  aOus , 
de  quibus  tamen  dic  , vtno$ruptaexplicauimus,in 
veriattrumennim  petdifcutfum,&  m vet.exempm, 
acetiam  alia.qu*  vel  1 iure  vel  1 c6fuetudine  tequi- 
iuntut.&  inttoduda  funt.lta  Alei.conf.  los.  nu.  i t. 
vol.i.  lo.  Andr.in  addit.ad  Spcc.in  tit.  de  inftiu.  edit. 

SvVididum  reftat  fupet  ver.Sc  nota,  quod  tabellio-in 
addi.incip.vbi  hocnot.Ang.inconUiO.Rub.Alcx. 

in  conf.94-&  ps.nu.d.Ciph.in  cmGciui.  i ).Rc^ft. 

intraa.nomina.q.i4.nu.7J.Rol.l  Val.ind.conf4+. 
nu.ip.vol.i.  Abb.in  d.c.cum  P.tabellioicol.  J-vctlic. 

vltcriusqu*titut  de  fid.inftru.  Paul.  iCaftt.  inconf. 

io7.vinsnattatis,vol.i.Doa.ind.c.cumP.tabcllio. 

Beto.in  coni;p2.nu.i7.vol.;.ita  PatiG  in  conf.»7-nu. 
j vol.i.Sal.ind.l  coniraaunn  Aq.Cde Gd.inOnim. 

Cotn.in  cof.  1 1 »•  nu.a.vol.*.*  conf.70.nu.  J.eo.vo  . 
n & conf  9+.nu.i.eo.vol.rcquiGtatautem  in  ptotocol- 
lis  inierueniffe, licet  de  eis  non  appareat, ex  temporis 
antiquitate  pratfumi  tcGantt  Ctau.  de  antiq.tcmp.  in 

vlt.particula.j.par.pr‘n.nu.jp. 

iS  Sublimita.vt  iftud  t procedat.qnoad  facicdam  de 
net  fe  plenam  Gdi  & probatione . fed  quo  ad  cBcUu 
authcn.ipfum  ptotocollum  n6  eft  neceffe  ,quod  de- 
beat habetcAcomiiicte  omnia,  quscinfttumenium 

• Dubliefi  debet  continete . Ita  fentitc*omnes  Icgiltas, 

' & canoniftas . in  d.l.  contraCius.  C.dc  6d.inftium.& 
in  c t .&  in  d.  c.cum  P.extia  eo.tit.  teftanit  Beto  in  d. 

,nConf9i  nu.i7  qui  fubiungit,  quodfinio  6 ptotocol- 
”lum  non  habetet  nomen  notari)  mortui,  nec  ligillu. 
nec  fubfctiptioncm , nec  alia  huiulmodi.  poterit  au- 
thenticari , & in  publicam  formam  redigi  pet  alium 
notarium  authotitatc  publica  fubOitutum  .d«om- 
miaionetamcnlpecialiipnusiudicis  , ctiamfi  edet 
notatius  fubftitutus  Glius  demortui  cum  fuppletioue 
cotum  quxin  proiocollodcGcicbant  dummodo ta- 
l.a  nnnhnt , qux veritatis fubftantiam  concernant, 
vt  habetm  pet  Cvn.Bat.Sal  Paul.1  Caft.de  alios  in  d. 

1 conttaaus.«c  Bal.in  d.l.  ftdeicommifta.  ft.  de  leg.j. 

& Abb.in  d.c.cum  P.col.  1.  in  poflremis  veibis,  Spee, 
in  tit  deinftm.cdjt.§.  oftenfnm.  vetf  illud  quoq;  vbi 

o!Andqm™cftatut.i.adefaao^ 

Paul  .i  Caftt.  Ang.  dr  Fulgof  m l.quidJ.S.n  ihil  . ff.de 

eden  dc  Ruin.in conf  1 61. nu. 1 1.V0I.4  qui  dicit  id ab 

omnibus  admitti, dt  neminem  negare  tcftatut  Alex. 

*°Scdd^ocnon  modici  dubito:  nam  fi  ptotocol- 
lum ctit  nullum , dc  dcfcSiunni , etiam  fumptum  ex 
eoetitnullum , tanquam  extraaum,  dc  procedensi 
tadice  infeax.dc  vitiofa , ve  di  x it  Anch.  in  conl.4;  >• 
urxmiffa.qucm  rcfctt.dt  fcquitut  Cotn.  in  coni.  226, 

licctinhac.vol.i.dtconfTO.nu.5.  dt  conf  i i S.  nu.  2. 

,0  vol.4-ii  Parif  in  conf  1 2.vol.2.dcfumptum,dt  extra- 
aum  non  poecft  habcte.iiec  facere  aliam  fidem : niU 
il'am  .quam  rccipitab  originali.  Alex,  in  conf  104. 
coi  pen  vol.y.Parif  vbilupra.li  autem  otiginalccrit 
inuahdum  quoad  fidcm.quomodOcx  eo  potem  dc- 
fumi  inftrumc.imm  fidem  faciens:  prout  iftud  etiam 
animaducttil  Paiif  in  d.conf  1 2.nu.22.cu  p urib.lcq. 

& fi  verum  eft  piout  omnes  fatetur , quod  llantcdif 
faentiSs  inter  protocoUunj  >6c  cxtra£luni,»atur  »oc 
tnaeis  probat  protocollum . quomodo  poterit  ex  p- 
tocollo  aliquo  impctfcdo  extrahi  cxiplum  ad  cfte- 
aum  , VI  auihiticum  faCt  ii  magis  il  li  credatur, fi  eue- 
nienec  cafudiffetcntix  debebit  ftari  proiocollo : nift 
forti:  dicas,  quod  Italum  ptum  tccipit  vires  a notario 
tianfctibente.dc  illud  authenticanie . decoiiimillio- 

neiudicis,vclquodhxcproccdcrcne.quandoptotc^ 

collumeffetdefccliuuin  in  lubftantialibus  : lecusli 
foliim  dcficctcnt  foUmciitatcsaliqux,  qux  ventans 


fubftaritum  non  concernerent : b’" 

ttanfumptumvalcret,ficutnccc>tigioale,inlccundo 

potent  authcnticari , dc  fupp.cn  de 
dicis.  Ruin.conl.2i  j.nu.ip-dt  *cq.  vol.  i-& 

d.conf  92.nu.27.Calbcnl.inconf  1 1 1.  vol.  2.vctlic. 
brcuitetinhoc.dtnosfupra.  c _ 

j I becundo  fublimiia.t  vt  faltem  factat  femiplcnara 
probationem  .quamuis  aliqua  ex  omnibus rcquilins 
iionadGnt.Ita  Nenizan.  in  conf  25.00.9  loquCTsde 
dcftau  indiaionis,dc  fobfcriptionis,&  ftS"' 
ad  quod  allegat  Hoftienfin  d.c.  i .de  fide  mftram.K 
Gcmin.in  conf  57.i"  caiif  Archid.col.l.Putpur.inl. 
admonendi  nu.2i7  vcrl.d1x1.ff.  dc  lUKiur.  vbi  cnim 

Bat.exemplifican$indcfeauindiaionis.col.7.«‘c 

quitnt  Alex. in  1.  de  pupillo,  dt  Sajui 

verfnonomiito.ff.deoper.ooajiunc.de  cof  IP- 

procciru.col.i.vetf  nec  prxd.ais.vol.i.dc 
J2t  fimplicitcr  ftcctcfcmiplenam  probationem  dixit 

Cyn.ind.l.conitaau5.C.defid.inUt.queraiefciendo, 

fequitur  Aftbcl.indccifqi.nu.l. 

Si  Secundo  limita  concluiionc,  vt  n6  procedat  lU  il 
Ia  cedula  no  deferipra,  vel  in  primo  ptotoeoHo  exte- 
rato.vcl  in  fecundo  cxtenfo , fcd  ita  limplicita  tepe- 
titut  in  aliqua,  ut  uulgodicitut  filcia ; lolet  eium  au- 
quando  notati)  foriuiio  in  foto,  uel  in  uia  tepctti  m- 

ftmmcntarecipercinaliqua catta,  dc 

tcftium  dcfcnbcndo,  dc  fubftantiam  conttaaut  cum 
die,anno,dc  hota.de  deinde  cura  domifunt,refcm« 
aaum  .illum  in  filis  ptotocollis . Ei  aliquando  me 
moria  lapli.ucl  negotioram  multitudine  impediti  in 
filcia  eo  animo  rcponut.ut  mox  nadi  oimm  in  ,pto- 

collisdcfctibantAinuliotiesuemtincogiiatam^ 

uel  fimilc  quid , ob  quod  tepofita  m filciis  _ 

nimr  in  proiCKollis , dc  Gc  Gmpliaict  i^au 

nent.Namdeiftisnonintelligunt 

tenent  ptotcKollo  magis  ftandum  effc,dc 

curtencTum : nam  ifta  cedula  hoc 

habet  nomen  protocolli.cum  cateat  fubftantia  ibu* 

34  ptotocolli  foliiis  adhiberi  adco.utetiam  u exiet  • 

tniffioiudicisfaaanotatiodeauthcnncando.Kdc 

icdigendoin  publicam  formam  inftrumctum  alicu- 
ius notari)  prxmortui.no  intelligetutdc  iftisccdulis, 
nec  illas  relcuate , aut  in  publicum  documentum  re- 
digere poterit.  Ita  uoluit  Cafticnf  in  d.cof  1 * ' -“‘b*» 
dt  pondetatis.qux  fuptafctipta  funtcol.  i.uetf  Uuetft 

folcmnitatcm,ea  tatione,quiatalis  commi  Ijoimd- 

I Itgimrde  leu.indis  inftruracnns  ex 

fecundum  ufiim  communem  loquendi  protocolia 
»5  funt;  at  ifta  ccdulafnon  poteft  dici 
^ non  habctiequifita  ad  prcuocollu  ldem  fcnfit  Aiau 

inConfirJ.nu.U.uol.2.Signor.c6U24.inq.ptxf^- 

pofita.ucrf  fed  cum  quid  Ang.conf400.tcftator.wl. 

i.uerf.na  obftai  com  miflio  Bocr.q.  J6.nu.  5- dc  qutlt. 

as  2.  num.  8.  dc  quod  tali$filcia,fiueccdulx,ut  fuura- 
pofitx , fidem  non  faciant , neque  poffc  ex  eis  J"®™* 

mita  leuari  dixit  Abb.in  d.c.  1 .coi.  3-  de  hd.  infttura. 
paul.dCaftr.conf2CHadprimum.mantiq.5cin  coi. 

aoi.io  nono  dubio.  Ang.  in  conf  220.  ad  h«.  Bald. 
conf  1 2.U0I.  i.idemin  rub.  Cdc  fide  inflcu.lJoft.de 
Ocian.intraa.defid.inftium.no.  17. 

3 s Conirariu  tenuit  t Paul.  4 Caftr.  md.l.contta^fc 
col.2.C.dc  fid.inlh.Dec.in  d.c.ptiiDO,col.J.  eo.lit.  K 

in  conf.447.de  Cur.iun.  conf  1 62.  , 

» Sed  pticKcm  opinionem  ticnotem,  dtniag^wm- 

munem  tcftatut  Cagn.in  l.fi  libiatius.nu.  ji.Rde^ 
gul.  iur.  dt  Ita  fc  habere genaalem 
& praaicam  notariorum  dicit  PanU  Caftt.  in  diO» 

37'°Sedta^ptorec6ciliationedicas.tqu6dPauU 

Caftr.de  Dec.de  c ut.iun.no loquuturde  ‘‘‘"Pb'’  JV* 
fctipmra  pofitain  filcia, dc  qua  io  cafii_noftto,(cd  bi^ 
nede  abbteu  iatuta,dc  protocollo,n6  in  fublcii(«o,dc 
figuato  d noiaiiofluj  abbtcuiatuiaA 
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fi  ilio  refpe<Janon  hibetvttiom,  valebit  etiam  fine 
fiibrcriptionc>  & fiitnoid  efltOum,vt  cx  eo  poflitfu- 
miexeniplum  autfienfictim.vt  dicit  Dec.ibi.numeio 
o&mOtSc  noslupradiximus.recu.sin  illa  (implicice* 
'dula.vcl  nomla.qux  vt  diximus  non  venit  fub  nomi- 
ne piotocolli  I nec  habet  alia  ptotocolli  tequifita. 

%%  ^bliiniia  tamen  fecundam  limitationem,  dc  fe- 
cundum opinionem  magis  communem, vt  non  pro- 
cedat,qua  ndo  intetuen  i ifer  fpecia  I is  c6mi  (Tio  iudicit 
fada  de  leuando  inlltumcnto  celebrato  per  notaiifi 
deiUnctum  ; nam  ex  fpeciali  indicis  commiflioned 
di  Ais  filcijs  Icuati  poterit  inttmmcntum  fide  faciens 
intetuenientclcilicet  cognitionecaufx  , &teftium 
examine  fiipct  iitetis.Sc  publicatione  diAi  inllmme- 
ti,&nonalita.lia  Cagnol  ind.l.  fi  libratius,  nu.;;. 
de  mente  Caftrenf.in  d.conf.ao4.quod  etiam  placuit 
Menoch.in  d-cafii  187.  nu.  x6.de  mente  CafirenUn 
d-confil.i  I i.colum.i. verfic.fi  vero  quzritur.dc  confi 
5o6.ad  primum  quzGtumiCOl.i.verf  brcuitcrvol.i. 
qui  Mcnochius  lubiungit  > quod  iudex  debet  ani- 
maduettete  .quoinloco  reperta  fit  talis  faiptuta,an 

] 9 fufpcAaifit  necne , & dcindetquod  fibi  acquu  vifuin 
fuerit,  arbitrabitur. 

40  Tenio  limiia,tvt  non  ptocedat,  quJdo  protocol- 
lum  edet  adeo  impctfeAum , vt  ex  illo  n6  appatact 
de  perfcAa  voluntate  partium  , vt  quando  notarius 
fcripfiflet.  Titius  vendidit  N.iub  his  conditionibus 
videlicet  > & deinde  nihil  fubfcqucretur  : nam  tunc 
defcAus  voluntatis  non  petfcAp  facit, quod  a Aus  il- 
le fit  nullus, & ideo  illi  no  liatur , nec  pi^at.ncc  po- 
ceil  ex  eo  exemplum  authenticum  deduci.  Ita  Fcly. 
in  d.c.cum  P.iabeilio.nu.  i.de  fidcinllrumcntorum , 
& Menoch.in  d.cafu  i87.numcto)o.  lib.x.cenr.x.de 
arb.iud.dc  Paul.d  Caftr.in  daronf.;  i i.colum.  i.verf. 
breuiter  in  hoc . Secus  fi  appareret  ,quod  contra  Aus 
efletinfe  pctfcAus,  fed  foiiim  remanebant  quxdam 
truncata  mb  claulula , &c.  nam  mne  bene  probabit, 
& ad  illud  protocolluni  debet  tccutri  eucniite  cafu, 
vtita  difiinguii  FcUnd-c.cum  P.numero  primo,  de 
quota  dic,  vt  per  eundem  ibid-  nu.  6.cum  alijs  Icqq. 

Fthzc  erunt  loco  additionis,  dcdcclarationisad 
ea  ,quz  lat^  fcripfimus  de  hac  eadem  materia  fupra, 
in  verf  abbreuiaiura , vbi  reliqua , quzhic  defiderara 
poflent  facili  repeties. 

C 0 n C LV  S I O MCCL. 
ARGVMIENTVM. 
Ptouocatum  quem  fuifle  ad  hoc , vt  ad  fui 
defenHonem  occidiile  dicatut,  quomo-^ 

. 1 do  probetur. 

ZVMMARIVM. 

I ProuocahtmquimfmftiOdbotvtadJuidefiHfionm^ 
die4turo<ridiJlinm»d}urityiymd$eqs probatur . 

i prafumitufyqui  aiiemi  vtrbainiuriofa,tt com- 

• minator $a  dixit* 

3 tjiggrtjbr  dicitur, qui  dixit  aiitui,  Taoti  dapartc,& 

dammila  Ihada. 

4 Procurator  dteitur , qui  fodio  * thI  vtrbo  alium  oftndit, 

Jummodovtrbaofftndant,i!XoffcufacxiBiirtfultant 
• *pfnam  mertatur Yt ibidem  numero  5. 

d Prouocator  dicitur , qui  primus  euagmatoenjemaducr- 
fartum  irruit , maxime Ji aduerfarius  doUntia  vtrba^ 
protukt. 

7 ProuocatorprafumrturiquifeTttrabmtemperJeqttiturf 
qui  cumpluribus  foci/s  eji , dX  foUtus  tfi  rtxart . 

■*  Prnnopiifnnrt 

X lU.UU^aiUllJ  adfuidcfcnfara.qucm 

occid^^badpofittfcx  cookduiis;  dciadicijscolii' 


gimr.veluti  fi  quisalicui  verbatmilinota^  commi* 
natoria  dixerit:  is  enim  aegrefibr  fuifie  prrfumirur» 
vt  refpondit  Carpol.  conul.crim.  29. in  pnne.  vbi  in* 

t quit, per  cum  f qui  alicui  dixinT" moti  da parte,tx 
mi4t prouocationem fijifiefadlam  prarfiimi  • 
in  qua  rpccic  eleganter  crii  con  fu  I uit  BcrrazcLconf. 
crimin.volunvncpriii)o,con('ilio  pninaquod  etiam 
voluit  lade  Amic.conlilioaj.numcio  primo,  cum 
exteris  allegat,  per  BenazoK  vb«rupra>  prouocatex: 

^ fenim  dicitur , qui  fado , vel  verbo  alium  offendit » 
quemadmodDmtraditSpec.inrit.de  accuC$. primo, 
verficulo  quidfitevocaui.  Oportet  autem  • quod 

( verba  f fint  talia«qQXotfcndanC}  dc  offenla  huiulmo* 
di  pcenam  mcreatur,vc  colligitur  ex  tradirisper  Bar. 
in  l.licitatio.$.quod  illicite,  tt.  dcpubUc.  A Iciat-cdf. 
40.numcro  -ae.  libto  quinto , codemmet  modo  1 qui 

6 prius  feuaginato  cnfc  in  aduerfarium  irruccitidc  ad* 
uerfariusd^entia  vetba  protulerit : veluti : ^bhnt^ 
h fonoajfqdinato  >d7'e.faciuntquem  prouocacore  pre> 
fumi , viconfulendorerponditCxpol.  dido  confil. 
19.lo.de  Amic.didd  conGlio  2i>Marfil.  conf.  4.nu* 
mero  1 5.  Alciac  de  przfumpt.regul.  3.  prxiumpt.  ?9. 

7 numer.  11.  Prxtereitqui  Te  retrahentem  pcrfequiiur, 
vel  qui  cQ  pluribus  roci)scB,vclcfirolitus  rixari  prx- 
lumiturprouocacqr,Cxpol.in  dido  conf.  29-  Marf. 
confilio  5 1 . numcf 047.  loan.  de  Amic.  confilio  2 j . 
numero  decimo  1 & latifiime  Beruzol.in  d.confitio 
primo. 

Cxtcra  vide  fupra  in  verf.  offenfio , pax  rupta  • oc* 
dfiOi&  aggrefibr.  quibus  inlocis  hxc  Aquato  tuHus 
explicantur. 

COf^CLFSIO  ^(CCLL 

ARGVMENT  VM. 

Proximior  confanguincus  , an  eo  ipfo , 
quis  fc  probet , quod  ollendit  fe  con- 
fangumeum  , fi  alius  proximior  non 
apparet . 

SVMMARIVM. 

t *Proximioreonftnguincuti  exeo, quit  probari  dicitur  '^ 
quod  ofttndit fe  confanguintum.  ntji alius fi proximio» 
remp^auerit.Contrar.vt  ibidematu.  3 . 

Conciliatio coBigHurtxdtdhs ibid.  nu.^. 

1 ABegant  aliquem  fine  liberis  dece/j^,babetfifndatanu.* 
intentionem  fuam , aduerjario  neganti  onus  pro- 
bandi incumbit, 

4 Fundamentum  intentionis  fma  etiam  fuper  negaiiutu* 
qutfqstt  probare  tenetur . 

Ns/i  prafumptio  Jit  pro  negante, vt  ib  'sd.nu.6. 

7 Extrinfiea , qua  fi  habent  adefii  tiX  tton  efii , non  pra- 
fumuntur , nifi probentur . 

t ConfangutntipUsres,  vbi  de proximiorHate  cpntenduntdt 
qui  obtinere  ,proximiorem  fi  probare  debet . 

9 *Proximior  ex  eo pr^atur , quod  quis  probat  fi  confan- 

guineum , dummodo  certumgradum  confangumitatis 
probamertt,  • 

10  Proximior  confanguineeu  tejlatori  non  dicitur, qui pofi 

mortem  eius  natus  efi, 

X 1 Tejiator , fi  vocet  ad  fideicommiffum  proximoret  fups , 
debet  inteliigi  de  proximioribus  tempore  tnortts  ipfiut 
ttfiatorii . 

liTeuatorvbivoeauitproximiores  ad  fucceJfionemis,qui 
vult  fuccedere^debet  fi  proximiorem  probarem , 

Filius  petens  bareditatem  tanquam  JiUus,  debet  probare 
filiationem^ . 

14  Talem  fi  dicens,  talem  fi  probare  debet . 

1 5 fptoxuniorem  fi  afferens, vbi  confiat  atiumproxmiorem" 
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fjefH  iji  in  rtmm  ndinrM^fni  sdbnt  vtmtrt 
iSmm  mortuum  probor*  Uotstur. 

t€  Statutum  JmTplicittr  rtquirtm  in  eoHtra^Ju  mimorh , vtl 
muiurit  tonfinguinfos^HominttUi^itur  deproximiorh  . 
bm*Contrarium,Hu,  1 6. 

* Proximiorem  SSTorS 

qais  fe  dixerit, ex  hoc  folo  probare  poterit, q»  fit  illius 
c6ranguincos,abrque  eo,quod  mdUci  hdcs  har,nulid 
alium  eocfTe  pfoximiorem.fic  tradidere  Aicx.in  Us 
poteft,coi.5>nunK  ij.  vetHCcd  iuxta  prxdi^a.dc  ibid. 
Iaf.col.peA.nu.8  t.vcrfpone  ego*  ff>de  acquir.harrcd> 
permoti  auAoritate  Ra  ph.  Cuma,  in  d I.  is  potefl,dc 
in  l.fcd,&  fi  d^fua,quafn  legit  cum  l.h^cs  inditurus, 
ff.co.qucm  ibidem  Icquitur  Romin  6n.  idq;  confir* 
mant  contextus, in  l.H  amitac.C*  commun.  dcfucccf. 
& in  l.n  auiz.C.dc  fuccef^edi^.ac  in  i*  11  rcriptu.Cde 
'ptobarion.in  hanc  eandem  fententia  condiltusrndic 
idem  Raph.Cuina.  in  conf.  4j.in  quxdione  Fracifei 
Gignar, in  ptinc.&  pofl  num.  3 .ait  fc  nunquam  vidifTe 
in  praxi  c^feruari.vt  quis  dcl^ai  probare,  alium  non 
ede  proximiorem , probato  gradu  fuo  proximitatiSi 
ncc  aliquem  Dolorem  hocdic^tcm : nec  enim  pt^* 
lumituraliusprcccdcre4^on  pr^ctur,argu.gl.in  1. 
cum  dc  lege,  d.de  probation.inducendo,vc  per  Bart. 
inI.cdriciuntur.§codicilli.ad  hnC.  tf.  dc  iur.  codiqil. 

& prout  inducit  Bartol.in  d.  1.  is  potcd,  duro  tradat» 
quomodo  probetur,  quem  dcceOidc  Gnc  tcflam6to , 
allegat.l.cum  ptobatio.ff.de  probation.fcd  vult  allc; 
garcil.cum  de  1cge>in  glo.lF.cod.quam  gl  etiam  citat 
Lar  ini. n condante»in  i.q.i.par.prin.d.rol.mair.iDl* 
decem.ff.de  vetb.obI.&  in  tubr.  ff.de  nou.opcr.nunc. 
dcinl.vlr.S  licentiam.C.dcm.dcli.&hociprumpro- 
bamr.quod  contrarium  non  piobeiut,  vt  per  didam 
l.cu  dc  Jege,  pluribus  exemplis  planum  facit  laf.c6f. 
34.ad  motiua,num.i.mr.egorelpondco,vol.i.cum 
vuiUmile  fit  alios , fi  qui  eflent , adaucupandum , dc 
occupandum  id  lucrum  ,atq;  hzicdiurcin,quain  pci< 
mum  aduolamros.bic  fenfit  idem  Alex,  in  conf  1 7p. 
vifisiac  ponderaris  dubitationibus,inti.voi.7.5cSoc. 
fen.in  conf.sp.in  caufa  agitaea,colum.4.fub  numero 
8.  vcrfic.dc  ft  dicatur,volummc  primo, & communi* 
ter  id  tradidiffe  recentiores  faibcn.in  dl.rcd , dc  G de 
fua.idcm  Soc.tcffatur  in  1.  Gallus, in  prin.  nu.6.in  fio. 
ff.dclibcr.de poffhum.qucrnrcfctSdofcqujcurCrau,  ^ 
incuni.t4p.1n  caufa  nobilisMagdalcnactinprinc.  in 
fecunda  par.quibus  accedit  Corn.incdl^p^vilb  pro* 
cefTu  agitato, coi. 3.  nu.  i.vcrffufficicenim»vol.4.ex 
eo.quod  raroconringcrct,qu6d  petens  hxrediutem 
ab  inicffato, obtineret,  maximi  cdlbrutusin  ccinoto 
radu , fi  haberet  neceffe probare , quod  nullus  alius 
t proximior, vel  pari  gradu  fucccifionis»  quia  didx 
fieg.a tiuc  probatio  eff  diiffcilis.de  quodam  modo  im* 
polfibiliSiquod  non  eff  dicendum;  dc  idem  in  coniil. 
ip7.in  haccoofultatione.col.i.  nQm.x*vai'.rcd  licet 
hxc  eo.vol.4.aflcrcns  fc  bis  ita  confulmffc , ncqiplu* 
riesprafticari,  nec  vnquam  id  m dubiu  verti  vidiffc  > 
dc  in  caufa  propria cx  peefonis  materterarum  cgifTe» 
foliim  probandocas  materteras,  dc  obtinui fre,*idque 
multis  ibidem  corroborat » quod  placuit, dc  Bcrtc.  in 
conr.2.cxaminatoproqc0ucauiis,jn  2 dub.col.7-nu. 
^4.vcrf  voluerunt  cnim.vol.2.  atque  Rum.in  confU. 

I H‘>n  cafu.de  quo  quzriturcol.  1 . nu.  vaf.  fcd  ca* 
tnen  prcmillis  non  obffancibus,  vol.  j.  ddn  conf.67. 
in  cauia  verrente  inter  commane, col.6.  fub  num.  1 4. 
vetiic.dc  dtcir  Alexan.  dc  huicopinioni  fc  lubfcnpfiC 
Tiraq.intracF.  dc  vtroqircrra^.in  rit.dcrecra^.  Li* 
gna^icr.5. 1 1 . gl.  i.in  vcrbo.tle  plusprochain.  num.8. 
vcrfTafferunr  autem  iicctiani  dccidcdofcriplii  Am. 
Capic.in  dccif  1 59.  in  cauia  magnificarum.nu.ii.de 
Kub.Alcx.incon(.i(S.incaufa  loan.  coi.  5. fub  num. 
tp.vaf  dc  Gdicaiut,ac  Pct.Auiou.  Aaguif  riaccoun 


c6£26.nu.7.verf.prxtereifvbi  legatum,  in  rub.vitim* 
volu.  dc  hoc  idem  coiligirur  cx  do£lri  na  Spcc.  in  tit; 
dciudi.  f.  1.  mi4.vcrfa^orcrgoGc  ponat.cum  feq. 
vbidocctpunercacloicm  9 eff  m gradu  proximior» 
dc  fi  reus  neget,  dicit  fprciarim  ponendum  de  paicn* 
tela, ex  quib.mamfeffe  liquet, quod  no  opus  eff  aflo* 
riprobarc*quod  alius  non  prxcedat,  fed  folum  con* 
fanguinitatemfuam  : immo  tradit  ibi  reum  ad  ex* 
clufionem  a^^oris  ponere , quod  alius  fit  proximior» 
quod  fruflcacffct,  fi  ador  deberet  probare  illam  ne* 
gatiuam»qucm  rcfert,5c  fcquitui.  CunQ.ind.conf4J, 
im.a.candcm  fententiam  comprobauic  lofcph.Lud. 
infuiscommunib.concluf.in  cond.i4.verr.infertuc. 
$ g»vcrf.fcmotoramc  ffatuto.dt  hancaebriorem  fen- 
tentiam  dicit ^phal.in  confici. multa  fune,  num. 
; vol.  r.  id  etiam  multis  comprobat  Ncuiz  in  coof. 
io.Chriffiieiufquemairis,num.  9.  vcrf.dcdummodo 
probcnt,quibusfcfiibicripUiBurfat.inconf.p8.  quia 
quanto  diffuse, nu.i.  vol. I. 

Corroboratur  conduf,  noffra  cx  1.  cx  fadlo.S.pcn. 
ff.ad  Trcb.de  cx  co,^od  ibi  nor. Bar.dicens, quod  qui 

1 dicitfaliquem  decemfic  fine  liberis,  habet  fundatam 
intemionemi  adeo  vt  aduerfario  neganti  occubuifTe 
fme  Uberis  incumbat  onus  probandi, licct  fit  reus,idff 
dixit  Bar.in  l.qui  duos  $.cum  in  bello, vbi  Ang.flUle 
rebus dub.hunc  fcquutus  eff  Aicx.in  c6f.  3p.vjlo  the- 
mate, dequoiuprnu.2.vol.i.dcinconf20.vifopro* 
ceflu  caufs  vcitciib>m  fi.co.vol.  1,  dc  ante  cum  Caff  r. 
in  coni.2^7  prodcclararione  primi  dubii,col.2.nu.f* 
veil'cx  prgdidis.vol.i.pcrrcxcum  gl.inlfpadonctn. 
$.qui  abfolutus.ff.de  excuf  tuto,  fle  etiam  tradidere 
omnesfupracitaitlccibentcs  ad  cficlufionemdiftis 
inlods,quicquiJ  ad  illum tcxc.diutidcm  Alcx.ibi. 
& ind.l.ispoicff,  nu.  15. 

3 VcruncamctFrancArcr.ind.l.fed,dc  fide  fua, coi. 
4,verf.  tangit  criain  Kic.ff.dcaeq.  hxc.  ineacff  fentS* 
tia , vt  non  fatis  fit  probaiecuin  ,qui  vulrfucccdcre» 
cficconlanguincuin,  niii.dt  fc  probet  proxinvlcxecr* 

fe, vbi  refere  fc  aliis  ita  confuluiffe,cuin  ex  fado  age- 
retur inciuicate  Arctij.  vrctiam  tcffatur.in  d.l,i$  po* 
teff,col.pen.qucm  refert  Soc.  in  l.lj  imer  virum  ,col. 
vlt.nu.7.ve^f^colligl  tur.ff.dcrcb.du.de  ante  eumfic 
placuit  Ang.Aret.in  §. asionum, coi.  vlt.poffnu.6p. 
verCfi  autem  abinteffato.quS  referendo  icquucus  cA 
Soc.iun.in  cunfii6.  quatenus  dubitatur , coi.  pcn.nu» 
lo.vcrf.  dc  ad  contrarium , vol.  2. quod  etiam  Icnfifle 
Spcc. nonnulli  dixcrcintit.  dc tcllam. in  $■  fcquicut 
Videre, nu.  16.  vcrlxff , dc  alta  bonomm  poffcllio.qus 
diotur,vndc  agnati,vbi  in  libello  actoris, hxc  articu- 
landa dicit  nepe, quod  P.momius  fit  irem  quod  hoc 
certum  eff  .*  prxierca  quod  inteff atus ; inflipcr , quod 
cgolum  illi  agnatus;  poffremo,  quod  proximior.de 
nu.  1 7.  verfef  i,dc  bonoru  poffcffjo.vndc  cognati,qux 
opinio  corroboratur  cx  eo , quod  habemus  in  I.in  il- 
]a.ff.de  vetb.obii.nimiium,  quod  cum  hxcncgariux 
nullum  proximiorem  cdlinguioeum  extare  rfic  fun- 

4 damentum  f intentionis  lux,  ab  eo  probanda  fit»  vt» 
dc  in  Uta  ff  Ipulatus.  vcrfic.  quod  fi  ab  initio,  ff.  co.de 
verb.obiig>dc  in  l.pcn.§.doccrc.ff'.ncquiseum]quLdc 
ibi  Bar.acalij  noc.in  l.icemait.S.bxc  auc^dc  I.ctgo  ^ 
dc  vrrobiq  ;Bar.tKcx  quib.  cau.  inaio.ac  in  c.ut  cicca, 
dt  in  c.  fi  forte, dcelcd.  in  lexto,  St  hanc  fenceotuni 
fibi  magis  placere  aiTeucrauit  llluff  nfs.  Catd.  Albam 
in  addi.ad  Batt.in  l.is  poteff,  nu.  $ .uerf  dubitatuc  big. 

ff. de  acq.hxr.  eamquo  ratione  corroborat* 

5 Priorttamen  fententia  magis  communiter  a feri- 
bcnribus  comprobatur  fupradi^sin  locis;  camqi  fi* 

magis  placere  ccffaeur  Rip.iod.ldn  iila,coUpeouL 
num.26.ucrfic.  qmd  tenendum ; acTiiaqucUnd^. 
irad.dcrerradlignag.$.ii.glof.i.oumcr.  S.ubi  ean- 
dem egregie  cuetiir , denu.  xo.  uer^  quod.Ncc  ufni 
fadc,quodobiicitmdcrcg.!.tftfiMrquoniainrefpoa- 

6 dcQj^mnfi  habete  locum uxQtPixfiunPrio eff  pt» 

IC, 
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Sega nte, que  transfertonns  probandi  in  aduerfarii}, 
vt  in  negante  deiidlum.l.vIr.C.de  rcuocdona.6c  l.cu 
pater.§.rogo.ff.de  Icg.z.prsfumptio  enim  cfl  pro  ne> 
gante  aliquem  o5  cflein  rerum  natura,qui  ficeipro- 
ximiornam  quod  aliinnt  nati  eo  proximiorcsi^di 
cfl,quod  non  pracfumiturinin  probctuti  vulgata.  1.  in 

7 bcllo.S-fadla.ff.dccapt.  &poftli.rcua.haECcnimtcx- 
thnfccaiquae  fe  habent  ad  cfle,  & non  efle , non  prae* 
fumuncur,vtaitCum  ind.conf.4t.nu.  a.  prscipue, 
quia  negauit  per  rationem.l.ador.C.dc  prob.&  1.  af* 
fcueratto.Cde  non  num.pcc.&  no.Bal.in  l.cuin  mu 

. licr.col.  1 poli  num.  8.  verf.  fubfcqucntcrquxritur. 

lF.folut.  mairim.  & ideo  cum  negante  concurrit  na- 
. turalis  (latus  rei , qui  transfert  onus  probandi  in  ad* 
ucrfanumiVtin  fiinilidicit  Dart.in  l.li  priusjn  i-  op 
po.  ff.  dc  nou.spct.  nunc,  vnde  fit,  quod  fi  conflaret 
alios  proximiotesaliquandofiiiflc  in  rerum  natura, 
tunc  agens  teneretur  probare  negatiuam,  ScOc  mor- 
tem aliorum.l.fiquidcnr.Crolut.matTim.dc  l.a.  / H 
dubitctur.flr.qucmadHio.tcllam.apcrian. hoc  etenim 
cafu  naturalis  (latus  Tciidc  qua  agitur,  e(l  contra  ne- 
gantem, &in  his  terminis  opinionem  coium,  qui 
conna  fcnfcretpoircdefendi.inquit  Rip.in  d.l.in  illa, 
liibnu.26.vcrl'.nonobIlat.  ff.de  verb.  oblig. 

Conclufionem  iplam  prim61imitabis,& intclli- 

8 ges,  vt  procedat, fi  quzlliofirfintcr  defundi  confan 
guincum  i&  extraneum  :mnc  enim  fatiscfl  illi  pro- 
pinquo probare  fe  confanguineum,  licet  non  probet 
ie  proximiorem  , fccusvcroiOcontrouerfia  fit  inter 
duosconfanguincosmam  hoc  calii  is, qui  agit  aduer 
Ius  alterum  poflidentem  debet  docere  fe  proxiiftio* 
rcm,cum  id  Gt  intentionis  (uzftindamcntum.etiam 
(iidncgaiiuum  effet,  itain  hypothefi  nollrarcfpon* 
dit  Deoadneonf.;:  t.in  caufa.qug  Alcxandricagi* 
tamr,colu.^.fub  num.  y.vcrf.  vlreritis  etiam  aducriE- 
duincfl,qucm  referendo  (equitur  Tiraqucl.  vbi  (up. 
num.5.&  (cquc.vcrf  quid  autem , per  ea,  qux  dixere 
Jnnoc.&  loan.Andr.incap.fupcr  histdc  accuf  cum 
multisab  code  ad  idem  congcllis.in  d.tir.  de  rcirad. 
Jignag.^.}i.gIo.i.num.94.vaf.  nam  & videmus,  & 
<ta  conciliando  difeordes  inter  fc  opiniones,  tradidit 
Gabr.in  fuiscommu.conclufio.tit.de  piobatio.con- 
cluf^.lib.t.nu.zs.vcrf;  infertur. 

Secundo  d:cl.trabis , vt  concluGovera  fit,  modo 
9 is, qui  fc  p/obauirtc(l'c  confanguineum  ,ptobaucrir 
quoque  cd-tum  gradum  fux  confanguiniraris  rnon 
enim  fatis  cfl  probare  fc  fimplicitcrcflc  confingui- 
- neum,vt  late  fcripfit  Tiraq.in  d.tracl.lignag.Si.  i .glo. 
i6.num.i.cuiH  pluub.fcquc.  cum  omnes  gradus  ad- 
mitr.anturad  (ucccfTioncm,  vtidcmdixitTiraqu.in 
codem  tit.§.  I .glo.9-num.23.vcrf.  Icd  & id  intcIligS* 
-dum,&  nominarim  in  cafu  noflro  intellexit,  & limi* 
tauit  Dcc.in  d.conf.3  a i.colum.vlt.pofl  num  9.  verf. 
vlt.non  obflar,cui  adhxrcnt  Alc.in  tradl.prxfumpr. 
reg.2prxfumpr.28.in  fi.&  Gabr.in  d.conclu.  6.nuin. 
24- verf.  tenendo  iflam  partem,  dc  probat.  acTiraq. 
in  d.lT.i  i.glo.i.num.9.vcr^fcd  hanc  tamen,  3c  prius 
his  videntur  fcnfifrc.Anchar.1nconfi.62.  pro  clario- 
ri decif-num.y,  vcrfic.  vltcriusfjuxritur,&  AlcxS.in 
. conf 82.  in  caufa  vertente intaPettum  loannem  dc 
pocijsifubnu.i.vol.  1. 

' Tertio  intelligcnda  cfl  conclufio, quod  vt  ipfa  lo- 
locum  habeat  t requiritur,  quod  is  confanguincus  t5- 
pore  mortis  tdlatoris  fuerit  natus  , fiuc  conceptus; 
aiio^ui,  fi  nec  natus,  nec  conceptus  faltem  prxfum* 
ptiue  fucrit,proxiniior  noprxfumitur.ucc  ob  id  fuc- 
cerferr  poterit  premottuotc(latori,vtrcfp6dit  Ruin. 
iocon(.t64-cx  verbis  tcflamenri.coliitn.4.nu.  6.  vol. 
3-motuscxl.fi  cognatis.ff.de  rcb.dub.  et  l.itcni  prx-  1 
tor.ff.de fuis,a legit. nam  poft  mortem  tcflaturis na- 
tus non  cfl, nec  dici  potcfl  dc  familia  illius,  vtinquic 
Vlp.inl.i.S.fi  qui5prox1mior.ft.vndccog.ct  colligi- 
tur ex  JluUani  cc4>oafo  in  l.Tiiius.ff.  dc  (uts , et  legit. 


& in  hanc fententiam  aperte  rcfpondit  Bal.  in  conC 
4S8.incip.cafus  taliscll, quidam  Titms deceffit , fub 
11U.2.&  ^.vcr.qui  proximiorcs.vol.3-  quoinlocodc- 
I t cidit,quod  cum  quidam  f reflator  inuitaffet  ad  fidcij 
commifliim  proximiorcsfuos,quocafuprimovo» 
tur  proximiores  in  gradu.l-cuin  ita.S.  in  Hdcicdmif- 
fo.ff.de  Icg.z.debctintclligifubflituriodc  proximio- 
ribus naris  tempore  mortisteflatons.pcrd.l.itcm  prq 
tbr.Bal.tefertidc  fequitur.licetipliusconfilium  inde* 
iinite,ab(q;  nu.de  vol.allcgct.Rui.tn  d.conf.lo4.nu. 
f .in  fi.fub  vcrf.fcd  non  obflanr.i  oi.3. 

Quarto  intcllige  eandem  continfionem  ptocede- 
12  rc,quandot  proximusfucccdit  ab  jntcflato:  na  tunc 
ei  non  cfl  ncccffc  probare  fc  proximiorem:  fccus  ve* 
roefltcum  ex  difpoficionc  tcflatoris  vocantur  proxi- 
miores I quo  cafu  ei , qui  obtineri;  voluerit , omnino 
probandum  uit,fe  catreris  proximiorcm:fic  in  hac  fa 
dii  fpecicconfuluit  Alex,  in  conf.  124.  vifoproceflu 
caufx  inter  dominam  lacobam.coi.i.  futgnu.  1.  & a. 
vol.y.pcrl.fcd  & in  illoquxritur.ffidc  reb.dub.5c  pcc 
id, quod  notae glo.in  d.l.is  potcfl,in  gljmagna , verf. 
i icm,quod  nui  I us  cum  prxccdar.ff.  d e acquir.  hxrcd. 
Nain  cum  fucccdcns  cxdiipofinoncteftatonsagac 
tanquam  proximioripfius,hoc  probare  debet.  nimU  ' 
IS  tum  fc  proximiorem  c(rc:ficutf  fiiius,qui  agir,&  pe- 
tit hzrcditatcm  tanquam  filius,  debet  probare filia- 
rionem,  quia  hoc  cfl  fundamentum  intentionis  fux» 
vt  Ang.tcflatunni.libcrorum.in  prin.  ff.dchisiqui 
not.infam.  pcrglo.ibtdcm:prxfcrtim  eu  non  debeat 
14 fadmittiquis.vc  talis, nifi  probet  fe  talcm,vtait  Bac. 
per  illum  tcx.ii^.nonigiiorar.C.dc  accufa.de  inl.fal 
fustutor.ffquod  fal.tut.aurh.gcfl.cffcdicc.  vt  in  the- 
mate noflro  confultus  rcfpondit  Dcc.in  d-conf.  32 1. 
num.  2.  verf.  circa  primum , licet  in  hac  eadem  fadK 
fpccic,  fuperqua  cofuluit  Dcc.a  i iret  tradiderit  Rub. 
Alcx.in|.Gallus.§.quiaamte<^e.nu.$9.  verf.  fedhic 
quxro.  ff.de  lib.  & poflhum. 

Quinto  limitanda  cfl  conclufio,  vt  nou  procedar, 

15  vbi  inanifefletconflarcr.alium  proximiorem  alias 
natum  fuiffcidc  vixiffc.qui  nondum  excederet  centu 
annos, fi  viucret:tuncciiim  ncccffc cflct , hunc, qui 
nunc  fc  dicit  effe  proximiorem  , idcoquc  tanquam 
talem  fc  velle  fucccderc, probare , illum  ,qui  re  vera 
effet  ptoximior.fi  viuerct, mortuum  effe ; fccus  vcr6, 
vbifubcffcnt  indicia  mortis  illius  , ipflu$quemots 
prxlumptiuEpofrctprobanmam  tunc  liceris  prxfu- 
maturviucrc.vlqjad  centum  annos.l.anvfusfrudlus. 
ff.de  vfufmd.& l.vlt.C.  def^aofand.  £ccicf  modii 
principaliter  agatur  dc  vita,5c  morte*  fccus  vbi  inci- 
dcntcr,&  propter  aliud, vtnot.fcriben.  in  d.l.  fpado- 
nem.^.qui  abfolutus.ff.de  cxcufa.tuto.  is , qui  defen- 
dit, tenebitur  probate  illum  adhuc  viuere;  cum  talia 
non  prxfumantur,  iuxta  Batto-  fententiam  in  l.fiuc 
poifidetis.C.dcprobatio.&no  fcribcn.  in l.cxpctfo-  ‘ 
na.C.co.ti.dc  probatio.vt  latius  illud  confirmat  idS- 
mctRapha.Cuman.ind.conf.4?<tiuin.  s-  & porrbr. 
cum  hoc  confli,  fuper  hoc  prmatim  fuerit  editum, 
idem  fcmirevifuscflRip.ind.l.inilla.col.pcn.fub 
num.26,vcrf.cx  hocfcquitur.ff.de  verb.  obi. 

Sed  opportuni  in  przfcntia  mihi  dubitare  contin 
git.an  in  contradu  minoris, vel  mulieris , qui  flaturo 
ira  difponentc  non  valet , nifi  intcrfintduoconiun- 
<9a,vcl  affines  ipfius  minoris,aut  mulieris,  vt  fic  com- 
muniter caucturexfiatutis  per  rotam  Italiam  , fatis 
fit  probareduos'iilos  fuiffcillius  confanguincos , ati 
vero  proximiorcs.vr  contrarius  valeat , non  pereat  i 
Bartol.in  l.tranfai^.num.;.  C de  tranfa&.  & ibidem 
Bal.num.  ^.innuere  videntur,  quod  quando  flatutfi  ‘ 

6 ffimplicitcr  requirit  in  conttafiibus  minorum , vel '' 
muliauinconfbifum propinquorum,  fufficiatpro*  ‘ 
barc  duos  propinquos  confcnfiffc , quamuiT non  fint  ^ 
de  proximiotibus,ctiam  fi  alij  proximiores  reperiren 
tur:  quia  ua  demum  icquiiitur,  quod  fint  dc  proxi-  ‘ 

mionbus 
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tnioribus»  quando ftatUttimcxprefsc requirit proxi-  poU^,vbimaioratasmunereqtHrtrttur,fUinadvt'’ 

miores,  in  hanc  eandem  fcntcntiam  aperte  refpon-  rttattm  babtndam,(id  ad  certam folmnitatem . 

dit  Ang.in  conf.170.item  ftatuimus.col.  a.  fub  num.  ij  Pupidus de ufUmtnto adpiat  caufas,euiinttrfiutin pu- 
l.vcrficcundo  quia,idqucdecon(uetudinefcruari:  piOari atate,maior  faihmtflifieari  potefi. 

non  huic  contrarium.a (Tcnt  lacob.Butr.in  1. 1 .C  vn*  14  7" ejla  maiores  zo^wi,  in eaujii  eriminaUbw  requirutt-^ 
de  vir  > dcvxor,  quia  dummodo  probetur  inter  fuifle  ter. 


duos  conranguineos,quarauis  non  fiatdeproximio> 

ribusfufRcit. 

17  Huic  t tamen  contraria  fententia  praius  ad  ve> 
ritatem  accedit, nimirum  probandum  efle  in  contra* 
£tu  minoris, aut  mulieris  duos  ex  proximioribus  con 
ienGfle,vt  aperte  determinat  Bald.inl.  vlt  per  illum 
tex.tiu.2.veif.dc  cftargum.ad  ftaturum.C.  de  verbor. 
f]gni.&  ibid.  Ang.verf  & per  hanc  leg.ac  Sali,  vt  ctia 
fen/it  idem  Salic.in  d.l.i.C.vnde  vir,&  vxor,  in  l.vlt. 
per  illum  tex.de  tqftatn.mili.de  in  l.vidus.C.de  nup. 
quibus  adhteret  Caftr.  in  1.  G cum  dotem . §.fi  patri , 
coi.  i.num.^.fF.folut.  matrimo,  idem  ftuititc  viluscft 
idem  Angel.  fibi  contrarius,  in  confil.  160.  Domina 
Catherina,colum.penul.fubnum.$.verf  item  eftat- 
tendecdum,quos  in  hanc  rem  adducit  Iaf.jad.l.trd* 
faftionem.nu.4.vctf  contrarium  exprdse.C.  de  tran 
faft.  pro  quo  dicit  bene  facere  context.  in  1.  peto.  §. 

* fratre,  ff.  delc^  2.  & hanc  opinioncm  magis'com* 
munem,quia  a pluribus  affirmata, & maiorem  ratio* 
nem  habeat  in  fc,a(Tcrit  Marftl.in  nng.678.funt  paf- 
frm,fubiungens  prxdida  cQc  menti  tenenda, quia  ex 
his potemntdcftmi  mille inftrumenta  , adquaenon 
aduertuot  notarii,  circa  ptsdi£la,vbi  etiam  refpddct 
ad  id , quod  dicebat  lacob.  Butrig.  in  d.  1. 1.  C.  vnde 
vir,&  vxor,  nempi  iftiid  deconfuctudine  non  ferua* 
ci,quouiam  nedum  lacob.Butrig.fcu  etiam  glo.qux 
eft  maiorisauthoritatis,non  crcditur,fi  dicat  aliquid 
deconluetudinenon  feniati,  nift  hoc  probet,  vt  in- 
quit llaUn  l.i$,qui.§.  I .in  led.antiq.fF.de  pignor.&  in 
l.con(entaneum,in  quinta oppoftt.C.  quomodo,  6c 
quan.iud.de  latius  idem  Marf.in  praxi  crim.  in  §.  cS* 
ftantc.num.15.vcrf  nam  licct,verum  in  hac  materia 
videndus  omnino  erit  lo.Steph.Lamberteng.  in  tra- 
dat.de  contradibus.gIo^i4.in  verbo  agnati,  a uum. 
j.vfqucadnum.io.  • .... 

C o V C LV  S'I  0 MCCLll 

ARGVMENTVM. 

In  quibus  cafibus  pupilli  a teftimonio  re- 
pellantur. 

i 

t Pupillus  ujlis  idoneus  non  cjl,  nec  in  eiuilibus , n*e  in  eri- 
. minalibus. 

X Infantis  ttsiimonium  improbatur  JituXi  iy  caei  tefUfiean 
tis  de  coloribus . 

j Pupilli  tefismonium,  in  dtlifiis  gramjfimis  recipitur. 

4 Pupillus dolicapaXyiy  proximus  pubertatsdtjlsjitaripo^ 
ufi. 

Facit  tamen  filum  indicium  ad  inquirendum,  vt  ibidem 
num.  5.. 

6 Pupilli  tejiimoniuf»  facit  femiplenum  indicium. 

7 Pupillus , vbi  aliter  veritas  haberi  non  potefi,  tejlis  potefi 

efie. 

• 8 Veritatem aliterbaberinohpofie,adboc,vt pupiUitefii- 

. monium  fuper  boe  valeat , probandum  efi . 

9 Tefiibus  minus  idoneis  in  fuSjidium  creditur. 

10  Tupillus^tiam  in  his,in  quibus aUter veritas  haberi  non 

. potefi  facit  filum  indseium  ad  inquirendum. 

1 1 7upiBuftnasor  fiiJus.an  ir  quando  de  bis, qua  vidit  in 

pupillari  atate,tefiificari  pojfit. 

X X PsipsUus  de  bis, qua  vidit  inpupiilari  atale  tefiificari  non 


^ 1^11  nili Tirn  t°oncirc idoneum tefts, nec 
io  eiuilibus,  nec  criminalibus 
caufis  colligi  poteft  ex  1.  j.S.lcgc  Iul.&  l.inuiti.  ff.  de 
rcAibus,&  vtroq;  loco  id  memoriq  prodidit  Accur.I. 
defcrrc.ff.de  quxft.Albcr.in  trad.de  tcftib.  tit.  quan. 
tcft.rat.dcfcd.pcrf  nu.  lo.Campeg.  in  eo.  trad.  de  te- 
ftib.rcg.  1 1 z.St  Crot.par.  j. nu.70.Stcph.Aufr.de  tcfti. 
nu. 5 5. in  verf  infans, vbi  ad  id  adducit  Bal.in  l.teftiu. 

X C0I.2.  Cdc  tcftib.diccnte  infantis  t tcftimonium  fu- 
fpedum  cflc,&  non  valere, Geuti  ncc  exd  tcftlftcan- 
tisdeooloribus . Idem  voluit  lac.  Butrig.de  tcftib.  in 
prin.nu.  1 .Fcdcr.Schcnch.in  co.trad.nu.  i j .Lanf.  re- 
pct.c.quoniam  contra.in  prin.nu. 2.  dc  tcftib. 
q Limitatur  primo  ifta  concludo,  vt  non  tproccdac 
in  grauiffimisdclidis,  vt  funt  legis  lulix  Maieftatis» 

& Senatufe.  Sillaniani , fi  dominus  ^ familia  occifus 
elfe  dicatur. Nam  in  his  teftimoniu  dicere, & torque* 
ripoffunt.l.de  minore, vbi  gl.&  Bart.ff.deq.glo.ind. 
l.inuiti.in  verbo,led  nec  rupil.ff'.de  tcftib.l.G.ff.dc  lir 
bcra.cau.fquoniam.C.de  tcftib.1.2.  §.  impuberes,  ff. 
adSilla.Campeg.d.rcg.i  12. traduntomnes  fupra- 
cit.D  D.latiffimc  Hi  ppoi.Marf  in  d.i.dc  minore , vbi 
plura  ad  hanc  rem  pcrrincnria  congerit,  &didufuit 
dnAbisfup.in  conclufcrim.  Ixf  inaieft.  ^ 

Limitarqr  fecundo  concliifio  , vt  non  procedat, 

4 quandopupillusfcftproximuspubcrtatii&dolica* 

f>ax,quia  tunc  ^teftimonio non  repelletur.  1.  G.  ff.de 
ibcra.cau.gl.ind.l.inuiri.ff.dc  tcfti.  Albcr.ind.  trad. 
dc  tcftib.tit.&  nu.allcg.Arch.in  c.rclatu.;7.dift.qu£ 
rcfcrt,&rcquimtCampcg.vbi  fup.vcrfd.  failit.  Bart. 
in  l.G.poft  gl.ibi.C4lc  his,quib.  vr  indig.quem  refert 
< Lanfr.de  Oria.in  d.C4^  uoniam  contra,in  prin.  nu.i. 

5 Declaranda  tamen  eft  hxc  limitatio,  vtfolumffa 
dant  aliquod  indictum  diffidens  ad  inquirendum^ 
non  autem  ad  puniendum, ita  fendrgl.in  d.  1.  inuiti. 
Batc.in  d.l.G  C.dc  his,quib.vt  indig.  quem  refert  Li* 
frao  jn  loco  proxime  dt-  Bal.in  tir.  dc  pace  tenen. 
ft  duo,&  in  1.  neque  natales.C.dc  probat.  Alber.  in  d. 
trad.de  teftib.rlt.dt  nu.rupcriusdt.Rom.in  l.i.SJm- 
pubcs.ff.ad  Sillan.Bal.inaddir.adSpcc.  tit.  de  tcftib* 
6 in  i.col.diccns,  quod  pupilli  t tcftimonium  facitfcr 
roiplcnum  indicium, quod  etiam  voluit  Barr.inl.ma 
ritus.col.  i.in  G.vcr.  viterius  oppono.ff.  dc  quxftio.di- 
ccns,quod  non  facit  plenum  indiciu,fed  folum  qua- 
lequale , hoc  eft  diffidens  folum  ad  inquitendum, 
non  aurem  ad  puniendum . 

Limitatur  tenio  concludo,  vt  non  procedat  quan 
7 do  t vcritasaliter  haberi  non  potcft.tunccnim  fi  no 
adinftantiam  partis  , fcd  cx  officio iudicis  pupillus 
examinetur, Gdcm  facict.Albc.de  Rofa.lnl.tefumo. 
ff.de  tcftibqucm  refert,  fcquiturq;Campcg.  dereg. 

1 i2.Marfin  prad.fuacaufcrim.fol.24.col.  z,  Petrus 
Moncad.in  addit.ad  trad.Cror.de  tcftib.  j.par.num- 
140.  vbi  poft  Alcx.conf  64.  vifo  thcmatc.col.pcn.vo*- 
S Ium.  i.iftudtalitcr  veritatem  haberi  non  pofle  pro- 
bari omnino  debere  ad  hoc , vt  pupilli  teftimonium 
iccipiamr  Idcin  voluit  Raphacl  Cuma.conf  92'.  A. 
produdus  in  tcftcm.col.  2.  verf  quemadmodum , & 
impubes, quem  refert  llluftr.Card.Alb.  in  lucubr.  ad 
Bart.in  i. ). /.lege  Iulia.ft.de  teftib.  Alcx.conf  24'nu. 
I i.cum  fcq.vol.a.Iafml.cudos  populos-C.dcrum. 
9 Trin.&  Gd.caiho.&  gl.  eft , vt  t teftib.minus  idoneis 
acdaturinfubfidium,vt  trademus,  infra  incondud 
tcftis . . 

10  Declaratur  tamen  ifta  limitatio,  vt  f pupillus  fol & 
ifto  cafu  fadat  iadiduffi.£aitol.ia  l.de  minore.  ff.<i« 

quxlliomb. 


De  probationib. 

t)u«ftionib.quod  indiciu  (ufficittantiirn  adinquii6* 
dum.vt  voluit  glo.in  I.b.C.dc  his>quib.  vt  indig.  qui 
ibi  not.Barc.qui  idem  tenuit.l.  i.  §.  quod  obfcruari . 
i col.z.  vcrf.a.probo.C.  dc  iuram.  oalum.  & in  1.  mari- 

' tus.fF.dc^rb.col.S.dc  inl.t.§.in  Bliis.fF.adTrcb. 

Zi  Limitaturquan6condu(i(>,  vtf  tamen  pupillus 
I maior  fadus  polFit  teftibcari  dc  his  > qu:e  vidit  i n pu- 

pillari ^tate.dummodode  his  indicium>&cognitio- 
t nem  illo  tempore  habere  potueritiquod  omnino  re* 

* quirirur.  Id  no.  pcrglo.  Bart.  &caetcros*  omnes  fcri- 
^ntcs-in  d.l.}./.lcx  lulia-fF.de  tefti.  & in  l.ad  tefbii. 
inprinc.co.tit.Archi.inc.rclamm.t7.din.Alex.con' 
-fil.  88.  quoniam  omne  datum  optimum.col.  5 . vetf 
practerei  .etiam  in  aetate.  vol.^.Bart.  poB  glo.in  1.  no- 
tioncm.$.inftruraentorum.iF.dc  verb.  fig.pl  ures  con- 
f^erit.Fel.inc.fi.dcfcntcnr.cxcommunic.  dices  hanc 

* ciTc*communemopinioncm.Arct.conl'.  io;.num. 
5 .vbi  dicit, quod  requiritur  omnino, quod  dc  his,qu9 

^ deponit, potuerit  habere  notitiam)&  iddrco'cdmu* 
nem  elTc  opinionem  tcBamr,quod  requiratur,  quod 
viderit  dum  erat  proximus  pubertati , quam  opinio- 
nem tenet  Io.  Antl.de  Ant.But.in  c.cx  parte,  dc  cor- 
pore vitiat  & idem  lo.  And.in  add.ad  Spec.  in  tit.  dc 
tci}e.§.  t.vcrf.qu id  H impubcs,vbi  dicit , quod  etiam 
dt  viBs  in  infantilli  xtate  telUficari  poffit , fi  notitia 
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habere  potuit  ,quim  opinionem  videtur  etiam  a ni- 
pIedi.Alber.ind.trad.de  tcBib.tit.qu6d  repcl.tcBes 
rat.defed.pctfonae.num.i  ft  Raph.Cuman.  conf.  pz. 
A.  produdus  in  tcBem.col.z.verf  fuper  vl  t.qucm  re* 
fert  IlluBrifs.Card.Alban.in  lucubra,  ad  Bart.ind.l. 
3 .$.lcge  Iulia.fF.de  tcBib.  Plura  ad  hanc  limitationi 
congerit Fel. in  c.cum nobis  dc  prxfcrip. 
la  Declaranda  tamen  cB  hxclimitatio.vtnonf  pro* 
cedat  quado  maiorxtas  intcBercquircreturnonad 
habendam  veritatem, fed  ratione  cenf  folemnitat is, 
quemadmodum  fieri  folet  in  teBamentis , in  quibus 
cx  pixfcripto  tcBatorix  folcmnitaristcBcs  puberes 
requimnmr  . In  probandis  igitur  iBis  fblcmnitati* 
bustcBcsnon  admittenmr  deponentes  de  vifls  in  mi 
nori  xtate,vt  tradit  Fely.ind.  C.B.  dc  fenten.  cxcom* 
mun.&  in  d.c  cum  i nobis,  dc  przfcrip.  dc  idcirco  in 
I } tcBamcnto  ad  pias  caufas , f in  quo  fblBro  ad  oroba- 
tionem  veritatis  tcBcs  requiruntur  , hzc  declaratio 
locum  non  habebit.vt  tradit  idem  Fcl.in  d.  c.  cum  i 
* nobis,dcind.c.fi.vbitcftaturhanccire*coramunem 
opinionem. 

14  In  criminalibus  f vero  caufis  requiruntur  tcBes 
maiores  2o.annis.Parifconf.i6).nu.7.vol.  4.  confli. 
88.no.77.voI.8.conf.J64.nu.3.co.vol.4-hic.  Acgi.  ia 
trad.de  tcBi.nu.6.Ccoulc  teftib.par.i.ntt.70. 
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